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Woodworthc.  Stone,  3  Story,  740.  15  How.  888 
Woosley  u.  2d  Munc.  of  New  Or- 
leans. 0  Bob..  824  .16  How.  410 


jitized  by 


Google 


CiTATEOHB. 


xiz 
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Wright  c.  Petrie,  1  Stnedes  &  H. 

819  15  How.  808,  811 

Wright  t>.  Tatham,  1  A.  A  £.  19,  18  H6w.  885 
Wrirtol  V.  WiUmore.l  B.&C.  514,  16  How.  184 
W;elh  V.  Htone.  1  Story,  370, 15  How.  118,  238 
Wylde  «.  PIckford,  8  Mees.  &  W. 

44a  16  How.  475 


W. 

WyoQ  V.  Wyat,  11  Leigh,  584. . .  14  How.  S4S 

T. 

Yeaton  e.  U.  8.,  5  Cranch,  881. .  16  How.  408 
Young  V.  Bryan,  6  Wheat.  146  . .  18  How.  187 
YouDg  V.  Covell,  8  Johns.  88  18  How.  811 


CONSTITUTION  OF  TEE  UNITED  STATES,  CITED. 


Art.  1,  Sec.  8. . . .  18  How.  697;  14  How.  571- 

574;  15  Bow.  180. 
Art.  1.  Sec  10. .  13  How.  80;  15  How.  831 ;  16 

How.  386. 

Art.  8  14  How.  95 

Art.  8,  Sec.  1  18  How.  616;  14  How.  120 


Art.  8.  Sec.  2  13  How.  563,  694,  613;  14 

How.  96,  100.  102,  467,  488;  16  How.  350. 
487,  490;  16  How.  342,  844. 
Art.  4,  Sec.  3,  UHow.l7;I8How.826,842.344 

Art.  6th  of  Amendments  14  How.  663 

Art.  6th  of  AmendmentB  IS  How.  487-490 

Art.  nth  of  AmendmentB  18  How.  409 


ACTS  OF  CONGRESS  CITED. 


Sept.  34tb,  1789. . .  18  How.  18.  187,  215.  247, 
886;  14  How.  17.  21-84,  130, 133, 181. 135, 
143,  144,  153.  156,  371.  322,  882,  504.  512, 
565-667.  586;  15  How.  36,  307,  830.  831, 
853,  858,  856,  446.  685;  16  How.  108.  106, 
118,  147,  286,  886.  849,  866,  464,  680.  681 

Sept  89th.  1789  ..  18  How.  588.  888;  14  How. 
110. 

Dec.  18th,  1789   18  How.  684 

Apr.  10th.  1790. . .  15  How.  370,  16  How.  488 

Apr.  30th,  1790   16  How.  488 

July  aOlh,  1790    16  How.  197 

Fteb.  4th.  1791  18  How.  601 

Feb.  85th.  1791  16  How.  849 

Mch.  8cl,  1793   18  How;  49,  57 

May  8th.  1793.  .18  How.  683,584;  16  How.  865 
Feb.  12th.  1798  . .  18  How.  488-441;  14  How. 

1ft.  21;  15  How.  491.  493. 
Feb.  2l8t,  1793.... 15  How.  126,  370.  841;  16 

How.  488. 

Dec  12th,  1794  16  How.  189 

Kch.  Sd.  1797    18  How.  485 

Jan.  23d,  1799   14  How.  412 

Hcb.3d,  1799....  13  How.  806,  496,  497;  16 
How.  197. 

Mch.  3d.  1799   16  How.  158,  154,  167 

Apr.  17th.  1800   16  How.  488 

Apr.  22d,  1800   14  How.  560 

Kay  7th.  1800          14  How.  971,  S7&^65-567 

Hay  l»th,  1800   13  How.  497 

Apr.  80th.  1803   16  How.  884 

Mdi.  dd,  1808. ...  18  How.  249;  14  How.  380: 

16  How.  139,  147,  148. 

Feb.  34th,  1804   16  How.  199.  200 

Mch.  34th,  1804   18  How.  260,  266.  267 

Mch.  36th,  1804.   14  How.  371.  378 

Mch.  8d.  1805    15  How.  587 

Mch.  8d,  1807. ...  16  How.  866,  687;  16  How. 

83-64.96. 

Jan.  2l8l,  1808   14  How.  560 

Seb.  I6th.  1811  15  How.  587 
[ch.  8d,  1811. .  15  How.  585: 16  How.  96.  97 
June  13th.  1813. ...  16  How.  464-468.  507-513 
Apr.  18th.  1814  . .  14  How.  380;  15  How.  440; 
16  How.  64. 

Jan.  9tb.  18lS   14  How.  860 

Apr.  19th,  1816. . .  14  How.  878,  876.  379,  881 
Apr.  89th.  1816  14  How.  583.  624 


Feb.  17th,  1818. ...  16  How.  536,  537,  538;  16 

How.  96,  97. 

Apr.  18lb,  1818   14  How.  375 

Apr.  30th,  1818  13  How.  304 

Mch.  8d,  1819  14  How.  190 

Mch.  6th.  1880   16  How.  685,  586 

May  nth,  1830    15  How.  88 

May  15th,  1830    18  How.  21 

Mch8d,  1831  18  How.  217 

Mch.  8d,  1828. .  18  How.  20-33.  34,  46.  4rt,  51; 

15  How.  865. 
May  26th.  1824.  .18  Ho*.3.  8. 6.  8.10,  317.M7- 

860;  14  How.190, 378,383,388,887;  15  How. 

29-39,  498,  537;  16  How.  96,  97,  464-467. 

508.  511. 

Mob.  8d,  1825.. 18  How.  481,  482;  15  How.  156 

May  30th.  1826    18  How.  247.  249 

May  19th,  1828. . .  IS  How.  280,  381,  282.  564 

May  23th,  1828    13  How.  257 

May  24th,  1828. ...  15  How.  687;  16  How.  97 
May  29lh,  1880,  l4How.878-389:  15  How. 448 

Mch.  8d,  1881  16  How.  686.  586 

Feb.  8d.  1881  14  How.  681 

May  5th,  1833    18  How.  26 

July  0th.  1832.  .18  How.261;  15  How.  587,  538 
July  14th,  1832. .  18  How.  380.  281 ;  14  How. 
879 

Mch.  2d.  1888    14  How.  444 

June  19th.  1884. . .  14  How.  879.  881.  886  ;  16 
How  44i3 

June  26tb,  1884   18  How.  46,  46.  48.  51 

June  80th.  1834. .  14  How.  681.  653;  15  How. 
485-490. 

June  15th,  1836   15  How.  487 

July  2d.  1836    18  How.  480-485 

July  8d,  1836   16  How.  533 

July  4th.  1886. ...  14  How.  223,  647-560,  563. 

682;  16  How.  118.  188.  137,  180,  314.  239. 

370.  371.  841.  848,  686-588;  IB  Hq,w.  103. 

108.  488.  489. 
Mch.  3d.  1837. ...  14  How.  281;  16  How.  136, 

136,  487. 

July  7th,  lfi38  16  How.  476 

Feb.  28lb.  1839. ...  14  How.  86;  15  How.  344, 
846  848. 

Mch.  8d.  1889   15  How.  135,  137 

July  aOth.  1840   14  How.  330 

Aug.  19th.  1841. ..  .18  How.  165,  169,  880,  448 
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Sept.  4th,  1841. ...  16  How.  446,  446,  447.  448 

Sept.  nth,  1841  16  How.  15» 

Auk.  Ist.  1842    14  How.  12 

Aug.  28d.  1843  14  How.  142.  330-332 

Aug.  89lh,  1842    14  How.  12y 

Aug.  80th,  1843. ...  18  How.  380-283,  803;  16 

How.  168-168,  258,  271. 

Feb.  28th,  1848    14  How.  95 

June  7th.  1844    15  How.  486 

Juae  17tb,  1844         18  How.  3.  6.  8,  10.  217, 

254.  260,  365;  14  How.  190;  15  How.  8, 12, 

20-25.  84.  85,  87,  89. 

Mch.  8d,  1845    14  How.  553 

Dec.  29th.  1845   14  How.  285.  239 

Dec.  81st,  1846    14  How.  336 

Feb.  6th,  1846   U  How.  338 

Feb.  30th.  1846   14  How.  4)5-418 


Feb.  36th,  1846     14  How.  547,  548,  554,  655. 
559.  663. 

May  29tb,  1846. . .   '.  14  How.  238 

July  SOtD,  1846  . .  13  How.  a79.  281,  283,  803: 

16How.  168-168,188,198,257-260,269.272 
Aug.  8d,  1846.  15  How.  447, 448.  449,  450.  451 

Aug.  6lh,  1846  18  How.  802-807.  495.  497 

Feb.  15th,  1847    14  How.  559 

Feb.  22d.  1«47  15  How.  356,  857 

Aug.  lath.  1848..  14  How.  109,  112. 118.  115, 

116,  143, 

Mch.  3(i,  1849. .  18  How.  45,  48.  51;  16  How. 

182  186  187 
Sept.  18th,  1850.18  How.438-441;  15  How'  491 

Mch.  3d.  1851  15  How.  485.  480,  489 

Aug.  80lh.  1853   16  How.  475 

F«b.  16th.  1858  16  How  886 
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RULES  OF  OOURT. 


RULE  No.  61. 

Wheh  the  death  of  a  party  is  siutgested,  and 
the  representatives  of  the  deceaseado  not  ap- 
pear by  the  tenth  day  of  the  second  term,  next 
Kucceeding  the  suggoAion,  and  no  measures  are 
taken  by  the  oppoute  party  withhi  that  time 
to  compel  their  appearance,  the  case  shall 
abate. 

This  rule  shall  apply  to  cases  now  on  the 
docket,  as  well  as  to  cases  hereafter  brou|^ht. 
And  those  now  on  the  docket,  and  falling  with- 
in the  rule,  shall  abate  on  the  tenth  day  of 
December  Term,  18SS.  .unless,  npon  spedal 
cause  shown,  the  court  shall  direct  otherwise. 


RULE  No.  68. 

In  cases  where  a  writ  of  error  is  prosecuted 
tn  the  Supreme  Court,  and  the  judgment  of  the 
inferior  court  is  affirmed,  the  interest  shall  be 
calculated  and  levied  from  the  date  of  the  judg- 
ment below,  until  the  same  is  paid  at  the  same 
rate  that  simitar  judgments  bear  interest  In  the 
courts  of  the  state  where  such  judgment  is  ren- 
dered. 

The  same  rule  shall  be  applied  to  decrees  for 
the  payment  of  money,  in  cases  in  chancery, 
uolcis  otherwise  ordered  by  this  court. 

This  rule  is  to  take  effect  on  the  first  day  of 
December  Term,  1852. 


ADMIRALTY  RULES. 


[Nora  BT  THB  Ubpobtbb.  The  flnt  f orty-serea  rules  in  AdmlraltT'  are  printed  In  8  Howard,  nod  four 
Bdditdonal  ones  In  10  Holhtrd.  Tbe  followtoff  were  addod  at  Deoemlter  Term,  1861.] 


Ordered  .  That  further  proof,  takeu  in  a  cir- 
cuit court  upon  an  admiralty  appeal,  shall  be 
by  deposition,  taken  before  some  commissioner 
appointed  by  a  Circuit  Court,  pursuant  to  the 
Acta  of  Congress  in  that  behalf,  or  before  some 
officer  authorized  to  take  depositions  by  the 
thirtieth  section  of  t]ie  Act  of  Congress  of  tlie 
34th  of  Septembt>r,  1789,  upon  an  oral  examina- 
tion and  cro88-czaminHtion.  unless  the  court 
in  which  such  appeal  sball  be  pending,  or  one 
of  the  judges  (hereof,  tthall,  upon  motion, 
allow  a  commission  to  issue  to  take  such  depo- 
sition upon  written  interrogatories  and  cross- 
interrogatories.  When  such  depnsiiion  shall 
be  taken  by  oral  examination,  a  uoiification  from 
the  magistrate  before  whom  it  is  to  be  taken, 
or  from  the  clerk  of  the  court  in  which  such 
appeal  shall  be  pending,  to  the  adverse  party, 
10  l)e  present  at  the  taking  of  the  same,  and  to 


put  interrogatories  if  he  think  fit,  shall  be 
served  on  the  ndverse  party  or  his  attorney,  al- 
lowing time  for  their  attendance  after  beinflr 
notiflm,  not  less  than  twentv-four  hours,  and, 
in  addition  thereto,  one  day,  Sundays  exclualre, 
for  every  twenty  miles'  travel. 

Provided.  That  the  court  in  which  such 
appeal  may  be  pending,  or  either  of  the  judges 
thereof,  may,  upon  motion,  increase  or  dinuD- 
ish  the  length  of  notice  abore  required. 

Ordered :  That,  when  oral  evidence  shall  be 
taken  down  by  the  clerk  of  the  District  Court, 
pureuant  to  the  above-mentioned  section  of  the 
Act  of  Congress,  and  shall  be  transmitted  to 
the  Circuit  Court,  the  same  may  be  used  in 
evidence  on  the  appeal,  saving  to  each  party 
the  right  to  take  the  depositions  of  the  same 
witnesses,  or  either  of  them,  if  he  should  so 
elect. 
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THE  DECISIONS 

OP  THB 

Supreme  Court  of  the  United  States, 

AT  DECEMBER  TERM,  1861. 


1»J  *THE  UNITED  STATES,  AppOlanU. 

V. 

JOSEPH  HUGHES. 

Spanith  jfrant — inehoaU  title  extinguithed  bjf 

long  neglect  of  grantee  to  perfect. 

Where  a  praat  of  land.  In  Loutsfana,  was  made  by 
tbe  8p«Disb  Ouvernor,  In  February,  1790,  but  no  pos> 
■eaaloa  was  ever  taken  by  the  grantee,  durinir  the 
exfsteooe  of  the  Spanleta  Kovernment.  or  since  the 
oewluQ  to  the  United  States,  and  no  proof  of  the 
existence  of  tbe  grant  until  1835,  when  the  grantee 
•old  his  Interest  to  a  third  person,  the  preeump- 
tioii  aririnsr  from  this  neglect  Is,  that  the  ffraal.  if 
made,  had  been  abandoued. 

The  rwulatioDB  of  Oayoso,  who  made  the  grant, 
were,  that  tbe  settler  should  forfeit  tbe  land,  If  ho 
failed  to  establish  himself  upon  It  within  one  year, 
and  put  under  labor  ten  arpents  in  every  hundred 
wltnln  three  years. 

THIS  was  a  laud  case,  arising  under  the  Acts 
of  m24  and  1644,  and  brought  up  by  appeal 
from  the  District  Court  of  the  United  Slates  for 
the  Eastern  District  of  Louisiana. 

The  petition  ia  this  case  was  Sled  io  the  Dis- 
trict  Court  of  the  United  States  for  the  East- 
ern Distria  of  Louiuana,  on  tbe  16tfa  day  of 
June,  164«. 

Hughes,  the  petitioner,  represented  therein 
that,  on  the  petition  of  Joseph  Guidry,  the 
Spanish  Qovernorof  Louisiana,  Gayoso  granted 
to  him  (said  Ouidry).  on  the  Ist  o'f  February, 
17W,  a  tract  of  land,  having  a  front  of  40  ar- 
pents  on  tbe  Atchafalaya,  wilb  a  depth  of  40 
arpents,  adjoining  the  land  of  Andre  Martin, 
on  the  west  bank  of  Uic  eaid  river,  near  where 
the  Point  Coupee  truce  from  Opclousas  crosses 
said  river.  Petitioner  further  alleges  Ibat  the 
said  claim  was  pn-sented  to  tbe  board  of  com- 
missioners, under  the  Act  of  Congress  of  6th  of 
February,  1835,  and  reported  on  favorablT,  but 
never  acted  on  by  Congress;  that  tbe  United 
StaitM  have  sold  none  of  said  land,  except  a 
small  part  to  John  L.  Daniel;  and  that  be, 
1S*J  Hughes,  has  *becorae  owner  of  one  thou- 
sand arpents  of  said  grant  by  a  chain  of  con- 
veyances, Ac. :  he  therefore  prays  for  a  decree 
confirming  his  title,  &c. 

The  answer  of  the  United  States  denies  all 
tbe  alle^ions  of  the  petition. 

Depoeitioosto  prove  the  genuineness  of  Gay- 
oso's  signature  were  given  in  evidence. 

The  chain  of  title  to  the  petition  was  a  con- 
veyance from  Guidry  to  Andrfi  Martin,  on  the 
]9tb  of  April.  Ititl?,  and  conveyance  by  Martin 
to  Hughes,  on  tbe  .1st  of  March,  164U. 

HOWAHD  18. 


Tbe  District  Court  confirmed  tbe  claim, 
and  tbe  United  States  appealed. 

It  was  argued  by  Mr.  CrittMiden  (Attor- 
ney-General) (or  the  United  States,  and  by 
JfsMTx.  Janin  and  Taylor  for  the  appellee. 

Mr.  Juiftice  Nelaon  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  from  the  decree  of  the  Dis- 
trict Court  of  tbe  Eastern  District  of  Louidana. 

The  plaintiflF,  Hughes,  in  the  court  below, 
filed  a  petition,  founded  upon  a  Spanish  claim, 
under  the  Act  of  17th  of  June,  1844,  which  re- 
vived tbe  Act  of  26tb  of  May,  1824,  for  tbe  pur- 
pose of  recovering  a  tract  of  sixteen  hundred 
arpents  of  land,-  situate  in  Louidaoa.  on  the 
Atchafalaya  River,  near  where  the  Pobit 
Coupee  road  crosses  the  said  river. 

The  petition  states  that  the  concession  was 
made  to  one  Joseph  Guidry,  on  the  Ist  of  Feb- 
ruary, 1799,  by  Governor  Gayoso,  under  whom 
the  plaintiff  derives  title. 

The  proofs  in  the  case  show  that  the  grant 
was  made  on  the  application  of  Guidry  at  the 
date  mentioned;  that  he  sold  and  aBslgned  his 
interest  in  tbe  same  to  one  Andrd  Aurtii},  at 
tbe  risk  of  the  purchaser,  19tb  of  April,  1B35, 
who  assigned  the  same  to  the  plMntifl,  Ist  of 
March,  1846,  in  pursuance  of  a  contract  made 
with  his  agent  in  1840.  Tbe  latter  purchase 
was  also  made  at  the  risk  of  the  purcliascr. 

This  concession  was  an  incomplete  grant,  and 
did  not  vest  a  perfect  title  to  tbe  property  in  the 
grantee,  according  to  the  Spanish  usages  and 
regulations,  until  a  survey  was  made  by  tbe 
proper  ofHcial  authority,  and  tbe  party  thus  put 
in  p08.session,  together,  also,  with  a  compliance 
with  other  conditions,  if  contained  in  the  grant, 
or  in  any  general  regulations  respecting  the  dis- 
position of  the  public  domain.  Possession,  with 
definite  and  fixed  boundaries,  was  essential  to 
enable  him  to  procure  from  the  proper  Spanish 
aulliority  a  complete  title.  If.  however,  the 
concetwion  itself  contained  a  description  of  the 
land  sufficient  lo  enable  *the  grantee  to  lo- 
cate  the  same  without  the  aid  of  a  survey,  the 
incipient  grant,  and  possession  thus  taken,-have 
always  been  regarded  as  such  a  severance  of  the 
tract  from  tbe  public  domain,  as  to  entitle  tbe 
grantee  to  a  confirmation  of  tbe  grant  within 
tbe  provisions  of  the  Act  of  1834. 

In  such  a  case,  there  would  be  no  discretion 
to  be  exercised  by  the  public  Burveyor  in  put- 
ting the  party  in  possession,  which,  under  tlie 
Spanish  usages,  in  disposing  of  the  public  land, 

th 
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was  regained  as  essential,  in  case  of  graite  ip- 
definite  as  to  tbe  location.  The  surveT  would 
be  rather  matter  of  form  than  of  sulwtance, 
and  mig^t,  ttaerefore.  very  well  be  dispensed 
with. 

In  this  case,  the  description  in  the  grant  is, 
perhaps,  sufficiently  specific  to  have  enabled 
the  grantee  to  take  possession  without  the  ne- 
cessity of  a  survey;  and  if  possession  had  been 
taken  in  pursuance  of  tbo  srant,  he,  or  those 
claiming  under  him,  wonlcf  have  preaented  a 
proper  case  for  confirming  the  title  under  tbe 
Act ;  and  the  decree  of  the  court  below  in  favor 
of  the  claim  might  well  be  sustained. 

But  no  possession  of  tbe  land  was  ever  taken 
under  this  imperfect  and  incomplete  grant, 
either  during  the  existence  of  the  opanisb  ^v- 
emmcnt  or  since  the  cession  to  tne  United 
Slates  Not  only  has  no  possession  been  taken, 
but,  for  aught  that  appears  fn  the  record,  no 
action  has  been  tiad.  or  claim  set  up,  under  the 
grant,  during  tbe  whole  of  the  period,  from  ita 
date  down  to  the  Institution  of  ttie  suit,  19th  of 
May,  1847. 

Nor  have  we  any  proof  of  the  actual  existence 
of  the  grant,  at  all,  until  the  19th  of  April,  18S6, 
when  Die  srantee  sold  and  quitclaimed  his  in- 
terest to  Ilartin,  under  whom  tbe  plaintiff 
claims.  No  account  has  been  given  of  it  for 
the  period  of  some  thirty-six  years.  The  plaint- 
iff rests  his  claim  exclusively  upon  the  evidence 
-of  the  ugnature  of  the  Governor  to  the  conces- 
sion, under  date  of  1st  of  February,  1779,  and 
its  production.  16th  of  May;  1846,  before  the 
court  when  tbe  suit  was  commenced,  together 
-with  the  transfer  from  Guidry,  the  grantee,  to 
Martin,  in  1885,  and  from  the  latterto  himself. 
In  1846;  and  this  unconnected  with  any  posses- 
sion of  the  premises,  or  claim  of  right  of  posscs- 
aloo  to  the  same,  in  the  mean  time. 

In  view  of  this  state  of  facts,  it  is  Impossible 
to  deny,  but  that  the  claim  comes  before  us 
under  circumstances  of  very  great  suspicion; 
orto  reriattbeconclurion  that  tbe grant,  if  made, 
had  been  abandoned.  It  is  difficult  to  account 
for  the  neglect  to  take  [Kissession,  or  to  set  up 
any  right  or  claim  to  the  land  for  so  long  a 
period,  upon  any  other  supposition;  especially 
when  we  see  that  the  description  of  the  prem- 
ises in  the  concession  is  sufficiently  specific  to 
have  enabled  tbe  grantee  to  take  possession  un- 
der it  without  the  aid  of  a  previous  survey. 
4*]  *Thls  oonclualon  is  strengthend,  when 
we  take  into  view  the  regulations  of  Governor 
Oayoso  himself,  who  made  the  grant  in  ques- 
tion, respecting  the  disposition  of  public  lands, 
publishro  at  New  Orleans.  9tb  of  September. 
1797,  about  a  year  and  a  half  before  it  was  made. 
According  to  the  14th  article,  it  is  declared 
that  the  settler  shall  forfeit  the  lands,  if  he  fails 
to  establish  himself  upon  them  within  one  year, 
and  shall  have  put  under  labor  ten  arpents  in 
every  hundred,  within  three  years.  And  in 
the  regulations  of  the  Intendant,  Morales,  pub- 
lished at  tbe  same  place,  July  17,  1799,  some 
six  months  after  the  date  of  this  grant,  posses- 
sion and  cultivation,  within  a  limited  time 
after  the  conce«lon,  are  expressly  enjoined, 
under  the  penalty  of  forfeltuie. 

Tbe  neglect  to  comply  with  these  regula- 
tions, thus  positively  cnjomed,  within  tbe  three 
years  that  the  Spanish  government  continued 
after  the  date  of  tbe  grant,  together  with  tbe 
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alHeoce  of  claim  or  assertion  of  right  to  the 
land,  and  absence  even  of  any  proof  of  the  act- 
ual existence  of  tbe  grant  for  the  period  of 
more  than  tfairty-rix  years,  we  are  of  oj^- 
ion,  lay  a  foundaUon  for  the  Inference  or  pre- 
sumption of  abandonment  of  the  original  con- 
cession made  by  Oayoso.  too  strong  to  be 
resisted ;  at  least,  a  presumption  of  abandon- 
ment tliat  called  for  explanation  on  the  part  of 
the  pl^tiff,  accounting  for  the  n^lecl  to  take 
the  poBsefldon,  for  the  great  delay  bi  the  asser- 
tion of  the  claim,  and  for  the  absence  of  any 
evidence  of  ev^n  the  existence  of  the  grant  it- 
self for  so  long  a  period  of  time. 

On  them  ground*,  we  think  the  decree  ef  the 
court  below  erroneous,  and  tkouid  be  ret^rud, 
proeeedinffH  remitted  to  the  court  below,  and  pe- 
tUion  be  dSmnimd, 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  Stales  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
Judged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed  and  annulled; 
and  that  this  cause  be,  and  the  same  Is  herelv' 
remanded  to  tbe  said  District  Court,  vrith  m- 
rectlons  to  dismiss  the  petition  of  the  claimant. 

Cited-18  How..  8.  8. 


THE  UNITED  STATES.  Ai^ptOante, 

V. 

JOSEPH  HUGHES. 

i^MinAA  grani~-ineJu»tte  tiOe  iMt  fiy  neglect '  to 

perfect. 

The  oourt  ania  decides,  as  to  tbe  preoedlnff  case, 
thatirbercaBpanlsti  graotiras  made  In  179B,  and 
no  evidence  was  olTered  that  poasesston  was  taken 
under  tbe  "grant,  norany  claim  of  rlirht  or  title  [*B 
made  under  It  until  1837,  nor  any  evidence  given  to 
account  for  the  neglect,  tbe  presumption  Is  that 
tbe  claim  bad  been  abandoned. 

In  tbls  case,  also,  there  was  no  proof  that  the 
persons  who  purported  to  oonver  as  heirs,  were 
actually  tbe  heirs  of  tbe  partr  whom  they  protow- 
ed  to  represent. 

THIS  was  a  land  case,  ariring  under  ttie  Acts 
of  1834  and  1844,  and  came  up  by  appeal 
from  tbe  District  Court  of  the  United  mates  for 

Loui^na. 

Tbe  parties  were  the  same  as  In  the  preced- 
ingcBse. 

Tbe  petition  in  this  case  wasflled  in  the  Dis- 
trict Court,  for  the  Eastern  District  of  Louisi- 
ana, on  tbe  16th  of  June,  1846. 

Tbe  petitioner,  Hughes,  claims  under  a  grant 
alleged  to  have  heen  made  by  Governor  Gay- 
080  to  AndHt  Martin,  on  the  10th  of  October, 
1798,  of  a  tract  of  land  of  twenty-eight  arpents 
front,  with  a  depth  of  one  hundred  arpents.  sit- 
uated on  tbe  west  bank  of  tbe  Atcbafalaya, 
about  one  league  above  where  the  trace  or  road 
from  Opelousas  to  Point  Couple  crosses  the 
said  river.  The  petitioner  alleges  further,  that 
said  Martin  took  immediate  possession.  &c, 
and  that  the  board  of  commissioners  made  a 
favorable  report  on  the  claim  In  the  year  1840, 
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bat  Uiat  CoDgresa  oever  acted  on  U.  and  that  i 
bebolds  a  title  toonetboiuand  arpeats  thereof, 
Ac   Be  IbereupoD  prays  that  bis  title  may  be 
decreed  to  be  good. 

Tbe  answer  of  the  United  States  Is  a  general 
deotal  of  the  allegations  of  the  pelltion. 

Tbe  eridenee  of  tbe  origiDal  title  ia  tbe  pe- 
tition of  Audrg  Martin  to  tne  Governor  for  tbe 
■aid  tract  of  land,  and  the  Governor's  decree 
tbereiHi,  ugned  by  him  in  these  words: 
"Granted  forever,  that  he  may  establish  it," 
and  dated  "New  Orleans, October  10th,  170B." 

Uugfaes  claimed  title  under  a  deed  from  cer- 
tain persons  who  represeDted  themselves  to  be 
the  beirs  of  Uartin,  dated  14th  of  July,  1848. 

The  District  Court  decided  in  favor  of  the 
petiiioner,  and  tbe  United  Stales  appealed. 

It  was  argued  by  Mr.  Crittenden  (Attor- 
ns General)  for  the  United  States,  and  by 
MemrM.  alanlB  and  Tagrlor  for  the  appeUee. 

Xr.  Juttke  N«lw»n  delivered  the  opinion  of 
tbe  court: 

Tbu  is  an  appeal  from  a  decree  of  the  Dis- 
trict Oooit  for  tbe  Eastern  District  of  Loui- 
siana. 

The  plaintiff,  Hughes,  claimed  in  the  court 
below  8,800  arpeoLs  of  land,  situate  in  Loulsi- 
aoa,  on  the  west  bank  of  tbe  Atcbahlaya 
River,  about  one  league  above  where  tbe  road 
from  Opelousas  to  Point  Couple  crosses  said 
6*]  river  under  a  concession  from  •Governor 
Gayoso  to  one  Andrd  MiJlin,  lOtb  of  October, 
179». 

The  petition  was  presented  to  the  District 
Coait  on  the  16tb  of  June.  1846,  under  tbe  A.ct 
of  ITth  Jnne,  1844,  reviving  the  Act  of  28lb 
May,  1834,  praying  for  a  conflnnatlon  of  the 
^mt  in  purauance  of  tbe  provisions  of  the 

Evidence  was  given  of  the  bandwriling  of 
Martin  to  the  application  to  the  Governor  for 
tbeerantof  tbe  tract  in  question;  and  of  the 
handwriting  of  tbe  Governor  to  the  grant. 

The  plaintiff  also  gave  in  evidence  a  convey- 
SDce  by  notarial  act  under  date  of  14tb  of  July. 
1848.  purporting  to  be  made  by  the  betni  of 
Andr^  Martin,  the  original  grautee,  to  himself, 
coDveving  one  thousand  arpents,  part  of  the 
trsct  of  8.800  arpents,  to  be  taken  off  the  front 
pan  of  the  tract, 

Eridrace  was  also  given  of  a  notii»  to  the 
Rfisten  and  receivers  of  the  Land  Office  at 
Opeloiisas  in  Louisiana,  of  a  claim  on  behalf 
of  ibe  heirs  of  Martin  by  their  attoriiev,  for 
cosfimiation  of  tbecWm  under  date  Istoi  Feb- 
ruiiy,  I8<t7.  What  action  took  place  before 
these  officers  on  the  application,  if  any,  does 
DDt  appear  on  the  record,  uor  have  we  been  re- 
ferted  to  any  proceedings  therein. 

There  is  no  evidence  that  possession  was  ever 
taken  of  tbe  land  by  the  grantee,  or  any  person 
claiming  under  him;  nor  of  anv  claim  of  right 
to  the  poesesaon :  or  of  any  right  or  title  under 
!he  concession,  or  of  the  actual  e^ristence  even 
<4  the  concession  itself,  until  the  application  to 
the  register  and  receiver  in  18S7,  a  period  of 
omt  ihirty-^gbt  yeua  from  ite  date. 

Kor  Is  titere  any  evidence  in  tbe  record  ac- 
couoting  for  tbe  neglect  to  take  pueeesBion,  or 
for  the  absence  of  evidence  of  an  assertion  of 
right  under  tbe  grant,  or  even  the  existence 
of  the  grant  itaeif  for  so  kmg  a  period  of  time. 

HOWABD  18. 


i  The  plaintiff  rests  his  claim  exclusively  upon 
the  production  and  proof  of  this  incomplete 
grant  by  Governor  Gayoso  in  1798.  of  his  title 
as  derived  from  the  grantee  in  1848,  and  of  the 
application  to  the  officers  of  the  Land  Office  at 
Opelousas  in  1837. 

We  have  already  held,  in  a  previous  case  of 
this  plaintiff  and  the  United  States,  that  tbe 
neglect  to  take  possession,  and  the  absence  of 
any  claim  under  tbe  grant,  and  of  any  evidence 
even  of  the  existence  of  tbe  grant  itself,  for  so 
long  a  period  of  timo.  afford  such  a  violent  pre- 
sumption of  abandonment  of  the  claim,  that 
unless  explained  to  the  satisfaction  of  tbe  court, 
it  is  impossible,  consistent  with  any  sound 
principles  of  law  or  of  ec^uity,  to  uphold  it. 
We  refer  to  tbe  opinion  given  in  that  case  on 
this  point  as  decisive  of  the  present  one. 

There  is  also  an  additional  objection  to  a  re- 
covery in  this  case,  that  did  not  exist  in  the 
one  referred  to.  Tbe  plaintiff  *show8  no 
title  to  the  land  in  question.  There  is  no 
proof  in  tbe  record  that  tbe  persons  joining  in 
the  conveyance  to  him  of  the  premises  in  July, 
1848,  were  tbe  beirs  of  Martin,  tbe  original 
grantee.  Tbe  recital  in  the  instrument  u  no 
evidence  of  the  fact.  The  proper  proof  iboold 
have  been  fumisbed  of  tbe  heirship. 

For  these  reasons  we  are  of  opinion  that  the 
decree  of  tbe  court  below  is  erroneous,  and 
should  be  reversed,  and  remit  the  proceedincs 
to  tbe  court  below,  with  directions  to  dismiss 
tbe  petition. 

ORDER. 

This  cause  came  on  to  be  beard  on  tbe  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  ar^ed  by  counsel;  on  con- 
sideration whereof,  it  u  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  B^d  District  Court  in  this  cause  be, 
and  tbe  same  is  hereby  reversed  and  annulled; 
and  that  this  cause  be,  and  tbe  same  is  hereby 
remanded  to  the  stdd  District  Court,  with  di- 
rections to  dismiss  the  petition  of  the  claimant. 

ated-18  How.,  8. 


*rHE  UNITED  STATES,  AppeUanU. 

V. 

JOSEPH  HUGHES. 

The  dudsion  In  tho  two  preoedinff  cases  again 
affirmed. 

THIS  wRs  a  land  case  arising  under  tho  Acts 
of  1824  and  1844.  and  came  up  by  appeal 
from  tbe  District  Court  of  tbe  United  States 
for  Louisiana. 

The  parties  were  tbe  same  as  in  Uie  two  pre- 
ceding cases. 

Joseph  Hughes  filed  his  petitlou  on  the  I6th 
June,  1846,  claiming  8,200  arpents  of  land,  as 
having  been  grantedby  the  Governor  of  Louisi- 
ana, Gayoso.  on  the  26th  April,  1708,  to 
Andri  Martin.  He  alleges  that  said  Mart  in 
took  immediate  possession,  and  held  it  Ull  his 
death.  That  in  the  year  1840.  tbe  board  of 
commissioners  reporied  favorably  on  said  claim, 
but  that  Congress  had  never  acted  upon  it; 
and  ^t  he  will,  on  tbe  trial,  produce  good  and 
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legal  sales  and  transfera  of  the  said  tract  of 
land  from  tha  hdn  of  the  sidd  Martin  to  him- 
self. 

The  answer  put  in,  on  the  part  of  the  United 
States,  consists  of  a  general  denial  of  the  state- 
ments in  the  petition. 

The  evideDces  of  title  exhiUted  on  the  part 
of  the  petitioner  were, 

let.  The  petition  of  Andrfe  Martin  to  the 
Qovernor  for  a  grant  of  8,200  arpents,  &c., 
dated  Haroh  28,  1708. 

8*1  •2d.  The  concession  and  orderof  surrey 
made  by  (}ovemor  Qayoso,  and  dated  26th 
April,  im 

Sd.  The  sales  and  deeds  of  conveyance  by 
the  heirs  of  Andrd  Martin,  under  which  the 
petitioner,  Hughes,  claims,  dated  respectively 
the  18th  and  14th  of  July.  1848. 

Testimony  was  offered  to  prove  the  genuine- 
ness of  Gayoso's  signature  to  the  order  of 
survey. 

The  District  Court  decided  in  favor  of  the 
petitioner  and  the  United  Slates  appealed. 

It  was  argued  by  Mr.  Crittenden  (At- 
torney-General) for  the  United  States,  and  by 
Mettrt.  Janin  and  Tajrior  for  the  appellee. 

Mr.  Juttiee  Hel«on  delivered  the  opinion  of 

the  court : 

This  is  an  appeal  from  a  decree  of  the 
District  Court  of  the  Eastern  District  of 
Louisiana. 

The  plaintiff  claimed  three  thousand  arpents 
of  land  dtuate  in  Louisiana,  and  fronting  on 
the  back  part  of  lands  of  Oliver  Thibodeaux, 
llieodore  Thibodeaux,  and  Claude  Martin, 
under  a  conceseion  to  Andrd  Martin  from  Gov- 
ernor Gayoso,  26  April,  1798.  The  proceed- 
ings were  under  the  Act  of  17lh  June,  1844, 
reviving  the  Act  of  26th  May,  1824. 

Evidence  was  given  of  the  handwriting  of 
Martin  to  the  appficattou  for  the  land,  and  of 
Governor  Qayoso  to  the  concesdon. 

The  plaintiff  also  produced  evidence  of  a 
conveyance  of  the  premises  to  hiniEelf  by  an 
instniment  bearing  date  14th  July,  1848,  pur- 
porting to  have  been  executed  by  the  heirs  of 
Andrd  Martin  the  original  grantee.  And  also 
notice  to  the  register  and  receiver  of  the  Lmd 
Office  at  Opelousas,  Louisiana,  of  an  applica- 
tion on  behalf  of  the  heirs,  by  their  attorticy. 
for  conflrmation  of  the  grant  under  date  of  2^ 
December.  1886. 

The  concession  was  an  inchoate  and  incom- 
plete grant ;  and  there  is  no  evidence  that  any 
jKMse^ion  was  ever  taken  of  the  land,  nor  of 
any  claim  set  up  under  the  grant  to  the  name, 
from  its  date  down  to  1886,  when  notice  was 
given  to  the  officers  of  the  Land  Office;  nor 
any  evidence  of  the  existence  of  the  grant  dur- 
ing the  whole  of  this  period.  The  case  falls 
directly  within  the  principles  of  the  two  pre- 
vious cases  just  decided. 

There  is.  also,  no  proof  of  any  title  in  the 
plaintiff  derived  irom  the  original  grantee. 
The  conveyance  purporting  to  be  executed  by 
the  heirs  notwithstanding  the  rpcltals  to  tliat 
effect,  furnishes  no  evidence  of  the  fact  of 
heirship. 

We  think  the  decree  of  the  court  below 
erroneous,  and  should  be  reversed;  and  that 
the  proceedings  t>e  remitted  to  the  court  below, 
and  the  petition  be  dismissed. 

S8 
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This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  District 
Court  of  Uie  United  States  for  the  Eastern 
District  of  Louisiana,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  of  the  said  District  Court 
in  this  cause  be,  and  the  same  is  hereby  re- 
versed, and  annulled ;  and  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  f>aid 
District  Court,  with  directions  to  dismiss  the 
petition  of  the  claimant. 


THE  UNITED  STATES,  AppeOanta, 

V. 

ARMAND  PILLERIN  bt  al. 
THE  UNITED  STATES,  Appaiant$. 

V. 

A.  B.  ROMAN. 
THE  UNITED  STATES,  AppeOanta, 

CARLOS  DkVILLEHONT'S  HEIRS  BT  au 
THE  UNITED  STATES.  Aj^eUanU. 

V. 

JEAN  B.  LABRANCHE'S  HEIRS. 

French  grants  made  afUreetsum  of  Laauiana  to 
Spain  not  valid — continued  pommon,  pre- 
mmption  of  eot^firmati<m  by  Spain. 

This  court  airain  deotdus.  as  In  9  How.,  127.  and  10 
How..  009,  that  French  ffraDt«  of  land  tn  LouMana. 
made  after  the  Treaty-  of  Pontalnbleau,  hy  which 
Louislaoa  was  ceded  to  Spain,  are  void,  unlcM  cud- 
flimed  by  the  Spanish  authorities  before  the  ce^ 
Blon  to  the  United  States. 

But  If  there  has  been  ooatlnued  posseesion  uoder 
the  grrants  so  ao  to  lay  the  foundation  for  prei«um- 
\ns  a  conSrnintloo  by  ^pain.  then  the  cases  are  not 
Included  within  the  Acts  of  1824  and  1B44,  which 
look  only  to  inchoate  and  equitable  tttlea.  The 
District  Court  of  the  United  States  has  therefore 
no  Jurisdiction. 

THESE  four  cases  were  land  cases,  arising 
under  the  Acis  of  1824  and  1844,  and 
were  appeals  from  the  District  Court  of  the 
United  States  for  Louisiana. 

They  were  cases  of  French  grants  made 
after  the  Treaty  of  Fontainbleau  by  which 
Louisiana  was  ceded  to  Spain. 

They  were  argued  by  Mr.  Crittenden 
(Attomey-Qenerai)  for  the  United  Slates,  and 
by  Messrs.  Janin  and  Taylor  for  the  ap- 
pellees, except  the  second,  which  was  argued 
by  Mr.  Sonle. 

Mr.  Chitf  Juftiee  Tanegr  delivered  the 
opinion  of  the  court: 

These  four  cases  are  all  French  grants  made 
after  the  Treaty  of  Fontainbleau,  by  which 
Liouislana  was  ceded  to  Spain.  We  have 
already  decided  in  the  cases  of  The  United 
Bate*  v.  Reyna,  0  How.,  127,  and  77m  United 
States  V.  D'Auterite.  10  How..  607,  that  grants 
of  this  description  are  void,  unless  connrmed 
by  the  Spanish  authorities  before  the  cesdon  to 
the  United  States.  In  some  of  these  cases 
evidence  has  been  offered  *of  continued  [•  1 0 
possession  by  the  grantees  of  those  claiming 
under  them,  ever  smce  the  grants  were  made. 

HOWARO  IX. 
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Bui  if  there  has  been  such  a  continued  posses- 
■ioD,  and  acta  of  ownership  over  the  land  aa 
wnuld  lay  the  foundation  for  presuming  a  cod- 
firniatioo  by  Bpain  of  these  grants,  or  of  either 
of  them  or  any  portion  of  either  of  them,  such 
coofinnation  would  amount  to  an  atwolute 
title,  and  not  an  inchoate  or  imperfect  one. 
For  all  of  the  grants  are  absolute,  or  upon 
conditioDB  subsequent;  and  if  they  had  been 
origiDally  made  by  competent  authority,  would 
have  paf«ed  the  legal  title  at  the  time,  subject 
only  to  be  deveated  by  a  breach  of  the  condi- 
tkm.  in  the  cases  where  a  condition  subsequent 
is  annexed.  Such  a  title,  if  afterwards  recog- 
niztrd  by  the  Spanish  authoritiea,  is  protected 
by  the  Tna^.  and  is  independent  of  any  leg: 
iflarioD  by  Congresfi,  and  requires  no  proceed 
ins  in  a  court  of  tlie  United  States  to  give  it 
raJidity. 

Titles  of  tbis  description  were  not  therefore 
embraced  in  the  Acta  of  1824  and  1844,  under 
which  these  proceedings  were  had.  These 
laws  were  paned  to  enable  penons  who  had 
only  an  indioate  and  equitable  Utle,  to  obtain 
to  absolute  and  1^1  one.  by  proceeding  in 
the  District  Court  in  the  manner  prescribed. 
And  when  Uie  title  under  which  the  party 
claims  would  be  a  complete  and  absolute  one, 
if  granted  by  competent  authority  or  estab- 
liabcd  by  proof,  the  District  Courts  have  no 
jariiidiciimi  under  the  Acts  of  Congress  above 
mentioned  to  decide  upon  its  vatidit^.  The 
Act  of  1834  is  very  clear  upon  this  point;  and 
it  has  always  been  so  construed  by  tbis  court. 

Upon  thu  ground  the  decree  of  the  District 
Court  in  each  of  these  cases  is  erroneous  and 
must  be  revened  and  a  mandate  issued  direct- 
ing the  pelitiona  to  be  dismissed  for  want  of 
JuriadictioD. 

But  tbis  decision  is  not  to  prejudice  the 
ri^ls  of  the  respective  petitioners  or  either  of 
Hum  in  any  suit  where  the.  absolute  and  legal 
title  to  these  lands  or  any  portion  of  them  may 
be  in  question,  or  prevent  them  from  showing 
if  they  can  that  the  French  grant  was  recog- 
nized as  valid  or  confirmed  by  the  Spanish 
aaihorities  before  the  Tretuy  of  St.  Udeionso. 

ORDER. 

These  causes  came  on  to  be  heard  on  the  tran- 
icripi  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  were  arjjued  by  counsel ;  on  con- 
nderation  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  b^  tbis  court,  that  the  de- 
cree of  the  said  District  Court  in  these  causes 
be.  and  the  same  is  hereby  reversed  and  an- 
nulled; and  that  these  causes  be,  and  the  same 
arc  hereby  renuutded  to  the  mid  District  Court, 
with  directions  to  dlamlaa  the  petitions  of  the 
claimantB  for  want  of  Juriadtcuon. 

Glt«d-]6-Haw..8T. 


!!•]  •ALEXANDER  CRAWFORD,  Ap- 

V. 

JAMES  POINTS.  Aas^nee  in  Bankruptcy  of 
Hkkrt  Hottlb. 
/ uritdiction — Appeal, 

Ao  appeal  does  not  lie  to  tbis  oour^  from  the  de- 
won  of  B  IMstrlot  Court  in  a  case  of  tiaDlmiptoy. 
_Bfcn  If  It  would,  the  deoree  of  tbe  Distriot  Conrt 
m  this  esse  la  not  a  final  decree. 
HOWASD  18. 


THIS  was  an  appeal  from  the  Distrirt  Court 
of  the  United  States  for  the  Weatera  Dia- 
trict  of  Virginia. 

The  facts  in  the  case  are  slated  in  the  opinion, 
of  the  court  so  far  as  they  bear  upon  the  ques- 
tion  of  jurisdiction;  and  it  is  unnecessary  to 
state  the  ottier  facts. 

It  was  argued  in  this  court  by  Mr.  Fnltsfor 
tbe  appellant,  and  by  Mr.  StiuLrt  for  the  ap- 
pellee. 

Mr.  (7At<ft/u«ti<re  TaAey  delivered  tbe  opin- 
ion of  the  court : 

Tbi  cases  may  be  disp(»ed  of  in  a  few  words. 

James  Points,  the  appellee,  was  appointed  as- 
signee of  Henry  Hottle  who  had  bwn  declared 
ahanltrupt,  by  the  District  Court  of  tbe  United 
States  for  the  Western  Dislrlct  of  Virglnin. 
And,  upon  the  petition  of  the  assignee  and  the 
hearing  of  the  parties  concerned,  certain  settle- 
ments and  transfers  of  property  made  between 
tbe  bankrupt  and  tbe  appellant,  were  declared 
to  be  fraudulent,  and  set  aside  by  the  court. 
From  this  decree  Crawford  appealed  to  this 
court. 

It  is  rerv  clear  that  the  appeal  cannot  be  sus- 
tained. The  appellant  endeavors  to  support  it, 
upon  tbe  ground  that  there  is  no  Act  of  Con- 
gress now  m  force  establiiditng  a  Circuit  Court 
for  the  Western  Diatrict  of  V&glnia.  But.  as- 
suming tbis  to  be  the  case,  it  does  not  follow 
that  an  appeal  to  tbis  court  can  be  taken  from 
the  decree  of  the  District  Court.  For  we  can 
exercise  no  appelluie  power,  unless  It  is  con- 
ferred b^  law;  and  there  is  no  Act  of  Congress 
authorizing  an  appeal  to  this  court  from  the 
decision  of  a  District  Court  in  a  case  of  bank- 
ruptcy. It  was  so  held  la  JVefioA  v.  Garland,  1 
How. ,  305,  and  in  the  case  Be-parte  ChrMu,  H 
How.,  814,  815. 

Indeed,  if  an  appeal  would  lie  from  a  final 
decree  of  tbe  District  Court,  tbis  appeal  cannot 
be  maintained.  For  tbe  decree  is  not  final. 
An  account  is  directed  to  be  taken  of  the  renis 
and  profits  of  certain  lands,  with  an  option  to 
the  appellant  to  purchase  them  at  a  price  named 
in  tbe  decree;  and  in  that  event  he  is  to  be  dis- 
charged from  (he  account  for  rents  and  profits. 
And,  moreover,  be  is  permitted  to  retain  pos- 
session of  certain  slaves,  until  it  should  be  ascer- 
tained whether  the  other  assets  of  tbe  bank- 
rupt's estate  would  not  be  sufficient  to  pay  his 
*debts;  and  an  order  to  account  for  their  [*1  Jfi 
hire  and  the  profits  of  their  labor  is  suspended 
in  tbe  mean  time.  While  these  things  remain 
to  be  done  the  decree  is  not  final,  and  no  ap> 
peal  from  it  would  lie  to  this  court,  even  if  it 
had  been  the  decree  of  a  circuit  court  exercis- 
ing its  ordinary  equity  jurisdiction. 

Upon  either  ground,  therrfore,  thu  appeaX  can- 
not 06  maintained,  and  i»  menfore  ditmUaedfor 
want  of  jurisdiction. 

ORUBR, 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Virginia,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  this  cause 
be,  and  the  same  is  hereby  dismissed  for  Uie 
want  of  jurisdiction. 

(Sted-^  vraii..m 
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JOHN  DARRINGTON,  LORENZO  JAHES, 
JlSD  ROBERT  D.  JAMES,  Ptaintifa  in 

Error, 

V, 

THE  BRANCH  OF  THE  BANK  OP  THE 
STATE  OF  ALABAMA. 

JOHN   DARRINGTON   a»d  LORENZO 
JAMES 
«. 

SAME. 

Bank  iM»  are  not  "  biUt  of  credit."  within  the 
Conttitution. 

The  bills  of  a  banUng  oarpomtioo,  which  baa  cor- 
porate property,  are  aot  blilfl  of  credit  within  the 
meaniufl:  uf  the  Cons  tit  utlon,  although  the  State 
wblcb  created  the  bank  Is  tbe  only  stockholder, 
andplediras  its  faith  for  tbe  ultimate  redemption 
of  ttaeblQs. 

THESE  cases  were  brought  up  from  the  Su- 
preme Court  of  Alabama,  by  a  writ  of  er- 
ror issued  under  tbe  36tb  section  of  the  Judi- 
ciaiT  Act.  The  facts  and  pleadinj^i  are  stated 
in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Cb/npA^^/ for  the  plaint- 
iffs in  error,  and  Mr.  Ilopkina  for  the  defend- 
ants. 

Mr.  Campbell  contended  that  the  transac- 
tions as  described     the  pleas,  fell  within  the 

Brohibitory  clause  of  the  Constitution  tA  the 
nited  States,  "that  no  State  sliall  issue  a  bill 
of  credit."  and  cited  4  Peters,  410;  11  Peters, 
813;  7  Ala.  Rep..  18. 
Mr.  Hopkins,  for  the  defendants  in  error: 
In  the  case  of  Briteoe  v.  The  Bank  of  the  Com- 
monwealth of  Kentucky,  11  Peters,  257,  this 
court  decided  that  the  notra  issued  by  such  a 
bank  as  the  one  which  is  the  defendant  in  er- 
ror, were  not  bills  of  credit  within  tbe  prolii- 
bition  of  the  Constitution  of  the  United  States. 
In  the  case  of  Otoen  7.  The  Branch  Bank  at  Mo- 
13*]  biie,  *which  is  the  defendant  in  error,  the 
Supreme  Court  of  Alabama  decided  that  tbe 
notes  issued  by  this  Bank  were  not  bills  of  cred- 
it.  (3  Ala.  Rep..  258.) 

The  charter  of  this  Bank  Is  a  public  statute 
of  the  State  o^  Alabama.  (6  Ala.  Rep.,  289. 
294.)  This  court  takes  notice  judicially  of 
such  statutes,  as  it  does  of  tbe  Acts  of  Congress. 
(9  Peters.  607.  625,  626.) 

This  Bank  had  a  large  capital,  and  it  is  not 
denied  in  the  pleas,  and  it  was  in  the  case  of 
The  Kentucky  Bank,  that  the  capital  was  paid. 
Its  notes  were  received  in  payment  of  taxes  and 
debts  due  to  the  State  of  Alabama.  As  a  cor- 
poration the  Bank  incurred  responsibility,  and 
gave  credit  to  its  paper.  It  was  liable  for  the 
notes  and  bills  it  issued,  and  its  capital  was 
bouod,  like  that  of  stock  banks,  for  the  pay- 
ment of  its  uotes  in  gold  and  silver.  All  Its 
property,  including  its  capital,  was  a  fund  for 
the  payment  of  the  debts  of  the  Bank.  The 
notes  of  the  Bank  were  circulated  upon  Its  own 
credit,  and  every  holder  of  the  notes  had  the 
power  to  enforce  payment,  as  the  Bank  could 
be  sued.  The  notes  were  not  issued  by  the 
State,  but  by  the  Bank  in  its  corporate  name. 


NoTB.— ir)tatare"bill«<>f  credit "wUMntAeOtm- 
■tttutfon  the  Uatted  SUa».  See  note  to  Craig  v. 
Missouri.  4  Pet.,  m 

SO 


and  the  Bank  was  not  controlled  by  the  Slate, 
but  by  a  president  and  directors  appointed  by 
the  Legislature.  For  the  capital  and  powersof 
the  Bank,  see  8  Ala.  Rep.,  267.  According  lo  a 
previous  judgment  of  this  court,  the  issuance 
and  circulation  of  its  notes  as  money,  by  f>uch 
a  bank  is  no  violation  of  the  Constitution  of 
the  United  States.  (11  Pet.,  811.  815.  818,  830. 
821,  822.) 

Mr.  JusOee  KeLeaa  delivered  tbe  opinioa 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Alabama,  under  the  2Sth  section  of  the  Ad. 

of  1789. 

An  action  was  brought  in  tbe  Circuit  Court 
o?  Mobile  County  against  the  plaintiffs  in  error, 
by  the  commissioners  and  ti'uslees  of  the  banka 
of  Alabama,  under  an  Act  of  the  Slate,  by  serv* 
ing  a  notice  on  them  in  behalf  of  the  Branch 
of  tbe  Bank  of  the  State  of  Alabama,  at  SCo- 
bile,  AS  the  makers  of  a  promissory  note  ex- 

gresely  made  payable  and  negotiable  at  tbe  said 
ranch  Bank,  dated  2d  of  December.  1848,  and 
in  which  they  promised,  twelve  months  after 
date,  to  pay  tbe  said  Branch  Bank  by  the  name 
and  description  of  Henry  B.  Plalcomb,  cafhier, 
or  bearer,  the  sum  of  four  thousand  di>llaTB. 
with  Interest  thereon  from  date,  for  value  re- 
ceived, which  fl^d  promissory  note  is  regularly 
due  and  unpaid,  and  is  the  property  of  the 
Bank. 

The  defendants  below  first  pleaded  nil  <£e&0£,. 
on  which  issue  was  joined. 

In  their  second  plea,  they  aver  tiiat  the  ct>n- 
sideratlon  of  the  note  sued  for  consisted  of  cer- 
tain bills  of  credit  issued  by  tbe  *8tate  [*  1 4 
of  Alabama,  under  the  name  and  style  of  the- 
Branch  of  the  Bank  of  the  Stale  of  Alabama, 
at  Mobile,  by  which  tbe  State,  under  that  name, 
promised  to  pay  tbe  bearer  of  the  same  on  de- 
mand. That  these  bills  of  credit  were  for  such, 
sums  as  showed  ihey*  were  intended  to  be  circu- 
lated as  money.  And  that  the  object  of  the 
State  was  to  drculate  them  as  mon^,  through 
the  agency  of  the  Bank,  for  a  profit. 

The  third  plea  avers  that  tbe  note,  on  which 
suit  is  brought,  was  made  and  delivered  to  the 
plaintiff  as  a  trustee  for  the  State,  and  that  the 
bills  were  received  of  the  Bank  by  the  defend- 
ants, to  put  them  into  circulation  as  money  for- 
the  profit  of  tbe  State:  that  the  Bank  was  con- 
trolled by  tbe  State,  and  that  it  was  alone  liable 
for  the  issues  made  by  tbe  Bank  in  the  transao 
tion  slated. 

The  plaintiff  below  demurred  to  the  defend* 
ant's  pleas  except  tbe  first  one.  which  demurrer 
was  sustained.  And  on  a  jury  being  called  to 
try  the  issue  they  found  the  amount  of  tbe  note 
and  interest  for  the  plaintiff,  on  which  judg- 
ment was  entered.  This  judgment  was  taken 
by  writ  of  error  before  the  Supreme  Court  of 
Alabama,  which  afilrmed  the  judgment.  And 
this  writ  of  error  Is  now  prosecuted  in  thJi 
court  to  reverse  the  judgment  of  affirmance. 

It  is  argued  that  this  case  should  be  dismissed, 
as  there  was  no  special  assignment  of  error 
in  the  Supreme  Court  of  Alabama,  as  required 
by  the  law  and  the  practice  of  that  court. 

The  Supreme  Court  of  Alabama  exercised 
jurisdiction  in  the  case,  and  affinned  the  judg- 
ment of  the  Circuit  Court.  This  court  cannot 
look  behind  that  judgment  and  dIsmlM  the 
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cauee  here  on  the  ground  of  a  supposed  viola- 
Uon  of  a  rule  of  practice  in  the  State  Court. 
Whether  there  was  an  assignmcnl  of  error  or 
not  in  thai  court,  can  be  of  no  importance,  as 
we  look  to  the  Judgment  only  and  its  effects. 
But  it  may  be  proper  to  say  there  was  an  as- 
signment of  error  in  the  Supreme  Court  of  Ala- 
bama, "  that  the  court  sustained  the  demurrer 
to  the  pleas,  and  ga.ve  judgment  thereon  in  fa- 
Tor  of  the  plaintiffs,  whereas,  by  the  law  of  the 
lud  it  should  have  been  for  the  defendants." 

llie  Judgment  on  the  demurrer  in  the  Cir- 
coit  Court  was  not  formally  entered,  but  the 
record  states,  "  and  the  plalntlffii  moved  the 
court  for  judgment  agamst  the  defendants, 
which  was  resisted  by  the  defendants,  and  the 
plaintiff  demurred  to  all  the  defendants'  pleas 
except  the  first  one.  which  demurrer  was  by 
the  court  sustained,"  Ac 

The  writ  of  error  brought  before  the  8u 
weme  Court  of  Alabama  the  judgment  of  the 
Circuit  Court  as  well  on  the  demurrer  as  on 
die  vrrdict  of  the  jury,  and  the  afflrmance 
of  the  judgment  extended  to  both.  The  pleas 
demurred  to  raised  the  question  whether  the 
bills  of  the  Bank  were  bills  of  credit. 
15*1  *U&der  certain  reatrictions,  the  Con- 
stitution of  Alabama  authorized  the  General 
AsMmbly  to  esubllsh  a  state  bank,  with  such 
number  of  branches  as  they  should  from  time 
to  time  deem  expedient. 

In  1823  the  State  Bank  was  established  on 
the  funds  of  the  State,  then  in  the  treasury, 
snd  a  loan  obtained  by  an  issue  of  state  bonds. 
The  preamble  to  the  charter  states,  "whereas 
it  is  deemed  highly  important  to  provide  for 
the  safe  and  profitable  investment  of  such 
poUle  funds  as  may  now  or  hereafter  be  in 
possestion  of  the  State,  and  to  secure  to  the 
community  the  benefits,  as  far  as  may  be,  of 
an  extended  and  undepredatlng  currency;  Be 
it  enacted,"  &c. 

In  IBSA  the  Bank  at  MoUle  was  estaUisbed 
with  a  capital  stock  of  two  millioos  of  dollars, 
procured  from  the  sale  of  bonds  of  the  State, 
created  for  that  purpose. 

By  the  charter  a  president  and  fourteen  di- 
rectors were  to  be  annually  elected  by  the 
L^islature,  who  were  required  to  make  a  re- 
port to  each  session  of  the  Legislature.  The 
corporation  was  authorized  to  issue  notes  of  a 
denominatioD  not  less  than  one  dollar,  to  dis- 
count notes  and  deal  In  bills  of  exchange,  not 
exceeding  certain  amounts.  The  ordinary 
powers  of  a  banking  corporation  were  con- 
inred,  with  a  prohibition  against  owing  debts 
exceeding  twice  the  amount  of  the  capital ;  and 
the  directors  were  made  personalty  r^pon^ble 
iot  any  excess  of  indebtmeot  of  the  Bank  as- 
tented  to  by  them.  Until  one  half  of  the 
capital  stock  was  deposited  in  specie,  in  its 
Taolta,  the  corporation  was  not  authorized  to 
commence  operations.  The  remedy  for  col- 
lecting debts  was  reciprocal  for  and  against 
the  Ekink.  And  the  credit  of  the  State  was 
pledged  for  the  ultimate  redemption  of  the 
notes  of  the  Bank. 

The  Bute  of  Alabama  was  the  only  stock- 
holder of  the  Bank;  but  it  was  placed  under 
the  control  of  directors  elected  by  the  Legisla- 
ture, sDd  one  half  of  the  capital,  amounting  lo 
the  sum  of  one  million  of  dollars,  was  in  its 
vault  for  the  redemption  of  Its  bills.  With 
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the  means  possessed  by  >Jie  bank  when  it  com- 
menced business,  is  required  only  prudent 
management  to  sustain  its  credit,  and  effectuate 
the  objects  for  which  it  was  established. 

The  bills  Issued  by  the  Bank  were  madep^- 
able  on  presentation  to  it,  and  they  were  signed 
by  ils  President  and  Cashier.  The  bills  issued 
being  convertible  into  specie  by  the  holder, 
were  current,  and  in  all  transactions  were  re- 
ceived and  paid  out,  as  equal  io  value  to  specie. 

It  is  impossible  to  say  that  bills  thus  issued 
come  within  the  definition  of  bills  of  credit. 
The  agency  constituted,  not  only  managed 
the  Bank,  but  were  made  personally  liable  un- 
der certain  *circiimstances.  The  direct- 
ors,  though  elected  by  the  Legislature,  per- 
formed their  duties  under  the  charter,  and 
like  all  other  directors  of  banks,  derived  their 
powers  and  incurred  their  responsibilities  from 
the  law  under  which  they  acted. 

It  is  not  perceived  that  their  action  was  not 
as  free  as  those  of  directors  who  are  elected  by 
individual  stockholders. 

The  promise  to  pay  was  made  by  the  Bank, 
and  its  credit  gave  to  Its  bills  circulation :  they 
were  In  no  respect,  therefore,  like  a  bill  of 
credit.  That  must  issue  on  the  credit  of  the 
State.  The  principles  laid  down  by  this  court 
in  the  case  of  Brueoe  v.  The  Bank  of  the  Cem- 
monwealth  of  Kentuekj/,  apply  to  this  case.  (11 
Pet.,  881.)  In  that  case  it  is  said,  "to  con- 
6litute  a  bill  of  credit  within  the  Constitution, 
it  must  be  issued  by  a  slate,  on  the  faith  of 
the  state,  and  be  designed  to  circulate  as  money. 
It  must  be  a  paper  which  circulates  on  the 
credit  of  the  state;  and  is  so  received  and  used 
in  the  ordiuary  business  of  life." 

"The  individual  or  committee  who  issue  the 
bill  must  have  the  power  to  bind  the  state; 
they  must  act  as  agents,  and  of  course  do  not 
incur  any  personal  reponsibillty,  nor  impart, 
as  individuals,  any  credit  to  the  paper." 

Did  the  pledge  of  the  credit  of  the  State  in 
the  charter  of  the  Bank,  ultimately  to  redeem 
the  notesof  the  Bank,  make  them  bulaof  credit? 

The  charter  is  a  public  law  and  this  court 
consider  it  as  before  them,  the  same  as  it  was 
before  the  court  of  Alabama. 

Upon  the  face  of  the  bills  there  is  no  promise 
to  pay,  by  the  State,  but  an  express  promise 
by  the  Bank.  In  this  there  is  an  important 
difference  between  the  notes  of  the  Bank  and 
bills  of  credit.  Whatever  agency  has  been 
employed  to  issue  a  bill  of  credit,  the  State 
promises  to  pay  the  bill,  or  to  receive  it  in  pay- 
ment of  public  dues.  And  when  a  particular 
fund  was  designated  out  of  which  the  bill 
should  be  paid.  It  depended  upon  the  faith  of 
the  State,  whether  such  fund  should  be  so  ap- 
propriated. 

The  Bank  had  not  only  an  ample  fund  for 
the  redemption  of  its  paper,  but  a  summary 
mode  was  provided  by  which  the  payment  of 
its  bills  could  be  legally  enforced.  And  the 
directors  were  personally  liable,  if  the  issues  of 
the  Bank  exceeded  twice  theamountof  its  cap- 
ital paid  in.  And  besides,  the  notes  and  bills 
of  exchange  taken  on  its  discounts,  enlarged 
the  means  of  the  Bank,  and  Increased  the  se- 
curity of  the  bill  holders. 

The  charter  of  the  Bank  gave  to  it  all  the 
means  of  credit  with  the  public,  that  banks 
ttBually  have  or  could  desire.   That  some  rdl- 
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ance  may  have  been  placed  on  the  guaranty,  of 
the  eveDtual  payment  of  the  nptes  of  the  Bank 
W  the  State  may  be  admitted.  But  this  was  a 
1*7*J  liability  altogether  different  from  "that 
of  a  state  on  a  bill  of  credit.  It  was  remote 
and  contingent.  And  it  oould  have  been  noth- 
ing; more  than  a  formal  responsibility,  if  the 
bank  had  been  property  conducted.  No  one 
received  a  bill  of  this  Bank  with  the  expecta- 
tion of  its  being  paid  by  the  State. 

But  it  is  said  the  State  employed  the  Bank  as 
an  agency,  through  which  its  hills  stiould  be 
circulated,  for  the  profit  of  the  State. 

The  State,  as  a  stockholder,  received  a  profit, 
if  any  profit  was  realized,  throiigb  the  opera- 
tions of  the  Bank.  But  this  is  the  condition  of 
individual  stockholders  in  all  banks.  And  as 
well  might  it  be  said  that  the  individual  stock- 
holders of  a  bank  issue  its  notes,  as  that  the 
Slate  of  Alabama  issued  the  notes  of  the  Branch 
Baak  at  Mobile. 

A  bank  to  dther  cue  acts  under  Its  corporate 
powers,  and  the  directors  derive  their  powers 
and  incur  their  responsibilities  under  the  law 
which  governs  them.  The  directors  of  the 
Mobile  Bank,  io  the  discharge  of  their  dutira, 
it  would  seem,  were  as  independent  as  the  di- 
rectors of  other  banks. 

A  toll  of  credit  emanates  from  the  sover- 
eignty of  the  State.  It  rests  for  its  currency  on 
the  faith  of  the  State  pledged  by  a  public  law. 
The  State  cannot  be  sued  ordinarily  on  such 
bill,  nor  its  payment  exacted  against  its  will. 
There  is  no  fund  or  properly  which  the  holder 
of  the  bill  can  reach  by  judicial  process. 
Such  an  instrument  is  altogether  different,  in 
form  and  in  substance,  from  the  notes  issued 
by  the  Branch  Bank  at  Mobile.  The  fact  that 
the  State  of  Alabama  may  be  sued  by  one  of  its 
citizens,  docs  not  alter  the  kaae.  Such  law  may 
be  repealed  at  pleasure,  and  if  judgment  could 
be  obtained,  the  payment  of  it  could  not  be  en- 
forced. 

The  State,  as  a  stockholder,  held  its  property 
as  a  corporation  or  individual  could  hold  It.  in 
the  Mobile  Bank.  The  specie  in  its  vaults, 
notes  taken  on  discounts,  and  every  description 
of  pro^rty  managed  by  the  directors  of  the 
Ihink.  were  subject  to  judicial  pro<%ss  by  its 
creditors.  And  in  such  a  procedure  the  State, 
in  its  sovereign  capacity,  could  not  interfere. 
Its  powers  would  be  no  greater  than  the  powers 
of  individual  stockholders  of  a  bank,  under 
similar  circumstances. 

The  affirmance  of  the  judgment  of  the  Or 
cuit  Court  which  sustained  the  demurrer  to  the 
pleas  by  the  Supreme  Court  of  Alabama  was 
right,  and  its  judgment  is  therefore  affirmed. 

Mr.  Jtatie«  Griw>  dissented. 

18*]  *ORDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  recOTd  from  the  Supreme  Court  of 
the  oMe  of  Alabama,  sod  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this 
cause  be.  and  the  same  is  hereby  affirmed,  with 
costs  and  damages  at  the  rsteof  six  per  centum 
per  annum. 

Arir  14  Ala.,  US. 

ated-UHow^aOB,  8U;  S  WaU..6BII;  1  Abb.  U. 
8..  M ;  1  Bank.  Tbig.,  10ft. 
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CHARLES  BALLANCE,  Plaini^f  in  Error, 

ROBERT  FORSYTH,  LUCIEN  DUMAIN. 
AND  AXTIIONY  R.  BOVIS. 

Land  patent—village  of  Peoria— ^eetment  bjf 
tubtequent  patentee  agaijut  prior  patentee — 
Tax  sale  of  part  of  aection,  for  taace*  on  the 
whole,  void  for  irregularity. 

On  the  Ifitti  of  May,  1880,  Congreaa  passed  bA 
Act  13  Stat,  at  lantc.  «e)  for  the  benefit  of  tbein- 
babitaotsof  the  vlllOBe  of  Peoria,  by  which  every 
person  claimlnyalot  In  the  village  was  to  fflvo 
notice  to  the  HcfflAtcr  of  the  Land  DlBce.  wIkm  re- 
port was  to  be  laid  tuforeConyress. 

On  the  3d  of  March,  1823,  Congress  passed  another 
Act  (3  titat.  at  Laiwe,  786),  irrantlns  to  each  of  the 
French  and  Canadian  Inhabitants  and  oth«r  aet- 
tlers  accnrdlnir  to  the  report,  the  lot  upon  which 
they  had  nettled ;  and  directed  the  suryef  or  of  tbe 
publloUindstomakeBplat  of  the  lots,  for  which 
patents  were  to  be  issued  to  the  claimants. 

This  survey  and  plat  were  not  made  until  April 
and  Hay,  183T. 

In  Novemt>er,  188Tt  a  peisoo  who  was  not  a  set- 
tler, purchased  at  the  Land  Offloik  at  private  entry, 
tbe  fractional  quarter  of  land  which  included  some 
of  the  above  lots,  and  soon  afterwards  obtained  a 
patent.  Both  the  oortlflcate  and  ratent  reserved 
tberlffhts  of  the  claimant  under  the  Acts  of  Oot^ 
gren  above  mentioned. 

In  IW  and  lSt7  these  clalnumts  obtained  pat- 
ents. 

They  were  entitled  to  recover  in  ejectment  from 
the  persons  who  held  under  the  private  entry  and 
patent. 

The  title  of  tbe  plaintiffs  was  not  devested  by  a 
tax  sale  in  tWS.  The  whole  fractional  quarter  sec- 
tion was  taxed  and  one  acre  off  of  the  east  side  sold. 
This  sale  was  irr^ular. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Illioois. 

It  was  an  ejectment  brought  by  Forsytb.Du- 
inain.  and  Bovis.to  recover  two  lots  of  ground, 
viz.:  Nos.  47,  and  6S,  In  tbe  town  of  Peoria. 
The  bills  of  exceptions  extended  over  thirty- 
seven  pages  of  the  printed  record,  and  included 
deeds  ana  depositions  and  proceedings  under  a 
tax  sale.  &c.,  &c.  It  is  therefore  impossible  to 
insert  them.  The  following  is  a  summary  no- 
tice of  the  evidence  offered  on  the  trial  by 
plaintiffs  and  defendant: 

Plaintiffi'  Etidenee. 

1.  Tbe  Act  of  Congreflfl  passed  on  the  15th 
of  May,  1820  (8  Slat,  at  Large,  605).  It  di- 
rected that  every  person  who  "claimed  a  [*1 0 
lot  in  the  village  of  Peoria  should  give  notice 
of  his  claim  to  the  Register  of  the  l^d  Office, 
whose  report  should  be  laid  before  Congrem. 

2,  An  Act  of  Congress  passed  on  the  8d  of 
of  March,  1828  (8  Stat,  at  Large,  786).  afterthe 
report  of  the  rerister  had  been  received.  It 
granted  to  such  of  the  French  and  Canadian 
fnliabltants  and  other  settlers  in  the  village,  as 
had  settled  there,  prior  to  the  lat  of  January, 
1818,  tbe  lot  so  settled  upon  and  improved. 
The  second  section  of  the  Act  required  the  sur- 
veyor of  the  public  lands  lo  cause  a  survey  to 
be  made  of  the  several  lots,  and  to  designate  on 
a  plat  thereof  tbe  lot  confirmed  and  set  apart 
to  each  claimant,  and  to  forward  the  same  to 
the  Secretary  of  the  Treasury,  who  should 
cause  patents  to  be  issued  in  favor  of  au«h 
claimants,  as  in  other  cases. 

This  survey  and  plat  were  not  made  until 
April  and  May,  18S7. 

^   HOWABO  IS. 
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8.  A  palent  to  Boushicr  for  lot  1^.  47, 
iwued  01  tbe  27th  of  March,  1817. 
4  A  plat  of  the  village. 

6.  A  plat  of  lot  Ka^. 

8.  TeMimony  takcD  under  a  commisdon 
rriatire  to  the  settlement  of  the  lots. 

7.  Deed  to  plaintiffs,  lllh  December,  1686. 
a  Patent  for  lot  No.  66,  December  16, 1845. 

9.  Plat  of  lot  No.  65. 

10.  Deed  to  plaiotiffs,  September  16, 1686. 

j^l  ^  Plats  of  an  addition  to  the  town. 

18.  An  agreed  statement  of  certain  facta. 
Defendanft  Evidence. 

1.  A  certificate  from  the  raster,  showing, 
that  00  the  16lh  of  November,  1H87.  John  L. 
Bogardus  entered  and  purchased  the  southeast 
fractiooal  quarter  of  seclioo.  No.  9,  containing 

acres.   This  included  the  lots  in  ques- 
tion. 

2.  Deed  from  Bogardus  to  Underbill  of  the 
whole  southeast  fravtiona)  quarler. 

8.  Two  deeds  from  Cnderhill  to  Ballance, 
tbe  plaintiff  in  error. 

4.  Proceedings  relative  to  a  lax  sale.  The 
taxes  were  aaseesed  on  the  fractional  quarter, 
snd  an  "  acre  off  east  side"  vaa  sold  to  Bal- 
lance. 

6.  Deed  under  tbe  aale  from  tbe  sheriff  con- 
veying the  land  in  dispute. 

6.  An  award  between  Ballance,  Kgelow, 
sad  Underbill,  wberebj  the  lots  in  dispute  were 
ufiened  to  Ballance. 

20*1  *7-  Copies  of  eeraflcates  relative  to  Bo- 
gardus' .pre-emption. 

8.  Patent  to  Bogardus.  January  S,  1888. 

Tbe  plaintiffs  then  offered  in  evidence  a  copy 
of  the  certificate  of  entry  which  the  register 

give  to  Bogardus,  and  which  contdned  thefol- 
wing  reservation : 

"  Now,  Qierefore.  be  it  known,  that,  on  pres- 
entation of  this  certificate  to  the  Comrais- 
sioDer  of  the  General  Luid  Oftlce,  the  said  Johu 
L.  Bogardus  shall  be  entitled  to  recelveapatent 
for  tbe  lot  above  described,  subject,  however,  to 
the  right  of  any  and  all  persons  claiming  under 
tbe  Actof  Congress  of  3d  March, 1828,  entitled 
'  An  Act  to  confirm  claims  to  lots  in  the  village 
of  Peoria,  in  the  State  of  Illinois.' 

Sauucl  Lkbch,  Register." 

The  patent  contained  a  similar  reservation. 

Tbe  above  was  all  the  material  evidence 
^ven  in  the  case.  Each  paily  saved  the  right 
on  tbe  argument  of  the  cause,  to  object  to  any 
of  said  evidence  on  the  ground  of  the  incom- 
petency or  effect  of  the  evidence,  but  not  to 
make  merely  formal  objections,  such  as,  proof 
of  authenticity  of  papers  offered. 

It  was  further  agreed  that  tbe  property  in 
cnatFoversy  wm  worth  more  than  two  thousand 
didlars;  whereupon  the  court  instructed  the 

£r  to  bring  In  a  verdict  for  tbe  plaintiffs,  as 
law  they  were  entitled  to  recover  on  the 
re  facts.  To  all  of  which  opinions  of  the 
conrt  the  defendant  excepted,  and  prayed  this, 
his  bill  of  exceptions,  be  sealed,  signed,  and 
nude  of  record,  which  is  accordingly  done, 
*c.  Nath'l  Popb.  [seal.] 

Upon  this  bill  of  exception,  the  case  came 
ap  to  this  court. 

It  was  argued  by  Mr.  BallMUse  for  the 
pUatiff  in  error,  and  Mr.  Oajnble  for  tbe 
defendants  in  error. 
HowABO  18.  U.  8..  Book  14. 


Mr.  Justice  U'Leaji  delivered  the  opinion 
of  the  court: 

This  cause  is  brought  before  us.  from  the 
District  of  Illinois,  by  a  writ  of  etrw. 

It  is  an  action  of  ejectment  to  recover  the 
possession  of  three  lots,  numbered  47,  65,  and 
68,  in  Ihe  Town  of  Peoria,  under  the  Act  of 
CoDgress  of  the  3d  of  March,  1628.  entitled 
"An  Act  to  confirm  certain  claims  to  lots,  in 
Ihe  Village  of  Peoria."  The  claim  47  contains 
twenty-seven  thousand  four  hundred  and  forty 
nine  square  feet  and  seven  hundredths;  sur- 
veyed and  designated  as  covered  by  claim  47, 
in  the  southeast  fractional  quarter  of  frac- 
tional section  nine,  in  township  8.  north  of 
range  eiglit,  and  eaat  of  the  fourih  principal 
meridian.  &c. 

*Lots65  and  68  contain  thesaraenum-  [*21 
ber  of  square  feet,  and,  in  fact,  constitute  but 
one  lot,  situ^ed  in  Ihe  same  fractional  quarter 
section.  Separate  suits  were  brought  for  these 
lots,  but,  being  consolidated,  th«y  are  in- 
cluded In  one.  The  defendant  below  pleaded 
not  guilty. 

At  the  trial  exceptions  were  taken  to  the 
rulings  of  the  court,  which  present  the  points 
of  law  to  be  decided. 

The  whole  of  tbe  evidence  was  copied  into 
tbe  bill  of  exceptions,  on  which  the  court  in- 
structed tbe  jury  tofind  a  verdict  for  tbe  plaint- 
iffs, as  by  law  they  were  entitled  to  recover  on 
the  facts,  to  which  instruction  the  defendant 
excepted. 

The  parlies  must  have  considered  this  case 
as  a  demurrer  to  the  evidence,  or  as  a  special 
verdict.  As  there  was  evtdenoe  on  both  ddea, 
some  of  which  was  conflicting,  it  could  not 
be  con^dered  as  strictly  a  demurrer  to  evi- 
dence. Nor  was  it  strictly  a  special  verdict,  as 
the  instruction  was  given  before  the  Jury  found 
the  facts. 

From  the  whole  of  the  evidence  being  set 
out  in  the  bill  of  exceptions,  we  nuy  suppose 
it  to  have  been  the  intention  of  tbe  parties  to 
treat  the  facts  as  agreed  or  uiidbputea,  in  order 
that  the  law  applicable  to  them  might  be  pro- 
nounced b^  the  court. 

In  sustamiog  tbe  jurisdiction  of  this  case,  it 
is  not  to  be  considered  as  a  precedent.  It  im- 
poses a  labor  on  the  court  wliich  they  are  not 
bound  to  incur.  But,  as  there  seems  to  be  not 
much  difilculy  in  the  facts,  the  court  will  de- 
cide the  quesUons  of  law.  as  far  as  it  shall  be 
necessary  to  examine  them. 
•  By  the  Act  of  IStb  of  Hay.  1820,  Congress 
provided  that  every  person,  or  the  legal  rep- 
resentative of  every  person,  who  claims  a  lot 
or  loU  in  the  Village  of  Peoria,  shall,  on  or  be- 
fore the  first  day  of  October  next,  deliver  to 
the  Register  of  the  Land  Office,  for  tbe  district 
of  Edwardsvllle,  a  notice  of  his  claim,  and  the 
register  was  required  to  examine  tbe  evidence 
in  support  of  the  same,  and  report  to  the  Sec- 
retary of  the  Treasury  such  as  in  his  opinion 
should  be  confirmed;  and  the  Secretary  was  re- 
quired to  lay  the  same  before  Congrees  for  its 
determination. 

On  tbe  Sd  of  March.  1828,  an  Act  was  passed 
granting  to  each  of  the  French  and  Canadian 
inhabitants,  and  other  settlers  in  the  Village  of 
Peoria,  whose  claims  are  ascertained  in  a  re- 
port DUide  by  the  Register  of  the  Land  Office  at 
£dwardsviliB,  in  pursuance^  the  Actof  1820, 
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and  who  bad  settled  a  lot  in  the  village  prior 
to  the  Ist  of  Januanr,  1813,  &c.,  where  the 
same  shall  not  exceed,  two  acres;  and  when  the 
same  shall  exceed  two  acres,  more  tlian  ^our 
acres  shall  not  be  confirmed.  "Provided 
nothing  in  this  Act  contMoed  shall  be  so  con- 
22*]  stnied  as  to  *affect  the  right,  if  any  such 
there  be,  of  any  other  person  or  persons  to  the 
said  lots,  or  any  part  or  them,  derived  from  the 
United  States  or  any  other  source  wbalever,  or 
as  a  pledge  on  the  part  of  the  United  ^ates  to 
make  good  any  deficiency,"  &c. 

And  the  surveyor  of  toe  public  lands  was  re- 
quired to  Burver  the  lots,  designating  those 
confirmed,  which  survey  and  plat  were  to  be 
returned  to  the  Secretary,  who  was  required  to 
issue  patents  to  the  claimants.  The  surveys,  it 
appears,  were  not  executed  for  several  years; 
but,  at  length,  having  been  made  and  forward- 
ed to  Washington,  a  patent  was  issued  to  tbe 
legal  representatives  of  Louis  Le  Boosbierfor  lot 
No.  47,  the  27tfa  of  Marcb,  1847.  Tbe  pro- 
viso in  the  Act  of  IBSS  was  copied  into  the 
patent. 

A  plat  was  in  evidence  showing  that  lot  No. 
47  was  fdtuated  in  the  southeast  fractional  quar- 
ter section  9. 

Testimony  was  Introdnced  to  show  that  this 
lot  was  inhabited  by  Le  Boushier  prior  to  1813. 
On  the  11th  of  December,  1836,  Joseph 
Touchette  and  Madeline,  his  wife,  who  was 
the  daughter  of  Le  Boushier,  and  his  only  liv- 
ing child  and  heir,  executed  a  deed  to  plunliff 
for  the  above  lot. 

A  patent  was  also  read  to  Antoine  Bour- 
bonne,  or  to  his  l^al  rroreseutatives.  dated  the 
16lh  of  December,  1845.  for  lot  85,  also  cov- 
ered by  claim  68.  By  the  recitals  in  this  pat- 
ent, it  appeared  that  this  claim  had  been  pre- 
sented to  the  Register,  at  Edwardsville,  and  rec- 
ommended by  him  for  confirmation,  on  which 
the  grant  was  issued  under  the  Act  of  182.3. 
A  plat  was  introduced,  showing  the  locality  of 
this  lot  to  be  in  the  same  fractional  quarter 
section  as  No.  47,  and  also  a  description  of  its 
boundary. 

A  deed  from  Bourboone  to  the  plaintiffs  was 
in  evidence  for  the  above  lot,  dated  16lh  Sep- 
tember, 1886. 

Charles  Ballance  was  admitted  to  defend  in 
the  place  of  Lincoln,  that  suit  having  been 
consolidated  with  tbe  one  brou^t  by  the 

Elaintifls  agidnst  Uondy  for  the  other  lot.  Bal- 
ance admits  himself  to  be  in  possesBion  of 
lota  No.  47  and  65-68,  described  In  the  decla- 
ration. 

It  was  agreed  that  Ballance  was  in  possession 
of  that  portion  of  said  premises  covered  by 
lots  1  and  3  in  block  61,  more  than  seven 
years  before  the  commencement  of  this  suit, 
by  actual  residence  with  his  family  thereon,  up 
to  1845.  and  from  that  time  by  bis  tenants;  and 
that  portion  of  said  premises  northwest  of 
Water  Street,  in  Bigelow  and  Underbill's  addi- 
tion lo  Peoria,  was  possessed  more  than  seven 
years  by  the  inclosure  and  cultivation  of  the 
same  as  a  garden. 

It  was  agreed  tiiat  J.  L.  Bomrdus,  in  18S2, 
was  In  possession  of  the  southeast  fractional 
23*]  quarier  of  section  9,  township  8,  'north 
of  range  8,  east  of  the  4th  principal  meridian, 
and  continued  in  possession  until  1884,  when 
Isaac  UDderhlll  went  into  possession  under 
t4 
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Bogarfjus,  and  that  Ballance  was  in  possession 
of  the  premises  in  dispute  under  title  from  Bo- 
gardus;  neither  of  them  resided  on  the  prem- 
taes,  but  had  tenants. 

On  the  ISth  of  November,  18S7.  Bogardus 
purchased  the  southeast  fractional  quarter  of 
section  No.  9.  A  deed  for  tbe  same  was  made 
by  Bogardus  to  Isaac  Underbill,  dated  the  5th 
of  Aueust,  1834.  On  the  7th  of  July,  1841, 
Underbill  and  wife  conveyed  to  Ballance.  Iota 
Nos.  8,  9,  and  7,  in  block  No.  84,  and  lots  6 
and  6,  In  block  No.  88,  in  the  above  addition 
to  the  town.  And,  on  tbe  Ist  of  Februaiy, 
1842,  Underbill  and  wife  conveyed  to  Ballance 
lot  No.  3,  in  block  51,  in  tbe  above  addition  to 
the  town. 

A  record  and  proceeding  of  the  County  Com- 
missioners of  Peoria  County  shows  that  a  tax 
was  laid  upon  real  property  in  the  county, 
for  1848,  and  that  such  tax  was  imposed  on  tbe 
southwest  and  southeast  quarters  of  said  see- 
lion,  and  that,  on  a  return  of  the  collector, 
that  tbe  owner  had  no  personal  property  In  the 
county  out  of  which  tbe  taxes  could  be  made, 
a  judgment  was  rendered  against  tbe  land  by 
the  Circuit  Court,  under  the  statute  of  Illini^ 
and  an  order  was  issued  to  the  sheriff,  direct- 
ing him  to  sell  tbe  delinquent  land  to  such  per- 
son as  should  pay  the  tax  for  tbe  smallest  quan- 
tity of  the  tract. 

And  the  defendant  offered  to  read  a  deod 
from  the  sheriff  on  said  tax  sale  to  Charles  Bal- 
lance. covering  a  part  of  lot  No.  65,  which  Was 
objected  to  by  the  plaintiffs,  and  the  court  sus- 
tained tbe  objection,  on  the  ground  that  the 
sale  was  contrary  to  law;  to  which  decidon  the 
defendant  excepted. 

As  there  appears  to  have  been  no  specific  ex- 
ception taken,  and  as  we  have  not  the  opinioa 
of  tbe  court,  except  that  the  evidence  was  de- 
fective, and  could  not  sustain  the  tax  title,  we 
are  left  to  conjecture  as  to  the  particular 
ground  of  the  decision. 

One  acre  of  land  was  sold  by  the  sheriff, 
"  off  of  the  east  ^de  of  the  southwest  and  south- 
east fractional  quarters  of  section  number 
nine,"  &c.  In  these  two  fractional  quarters 
there  appear  to  have  boen  about  one  hundred 
and  fifty  acres.  It  is  not  said  in  what  form 
tbe  acre  was  to  be  surveyed.  Certainty,  in  such 
a  case,  is  necessary  to  make  tbe  sale  valid,  for 
on  the  form  of  tlie  acre  ite  value  may  chiefly 
depend.  And  there  Is  nothing  on  the  face  of 
the  deed  or  in  the  proceeding,  previous  to  the 
sale,  which  supplies  this  defect. 

It  is  singular  that  the  land  should  be 
sold  in  the  name  of  Ballance,  and  that  he 
should  become  the  purchaser;  especially  as 
he  appears  to  have  been  in  possession  of 
tbe  land  as  owner.  'Although  tbe  [*24 
right  of  Bourbonne  to  lot  65  was  recognized 
by  the  government,  by  the  Act  of  Congress  of 
1888,  yet,  until  the  public  surveyor  marked 
tbe  lines,  its  position  and  extent  could  not  be 
ascert^ned.  And  it  appears  that  this  duty 
was  neglected  by  the  public  surveyor  for  many 
years.  The  patent  was  not  issued  until  in 
1845,  two  years  after  the  tax  was  assessed. 
And  it  is  not  perceived  how  the  specific  lot 
could  be  taxed  when  its  boundaries  were  not 
known.  It  seems  to  have  been  included  in  the 
southeast  fractional  quarter  section,  but  it  was 
not  taxable  as  a  part  of  that  tract.    Both  the 
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entry  and  the  patent  of  Bo^rdus  for  tfae 
ftvctionil  quarter  section  contained  an  excep- 
tkm  of  the  rights  of  all  persons  claiminfr  under 
theActof  Congressoflhe3dof  March,1833.  80 
that  the  whole  or  any  part  of  the  lots  ckimed  bv 
the  plaintifb.  wlUch  may  have  been  included  in 
eiihcr  of  the  f raclionsl  quarter  sections,  both 
having  the  same  exception,  the  claim  to  such 
lots  was  not  affected  by  the  patent.  And 
conaequently,  neither  of  the  lota  were  liable  to 
be  sold  for  the  taxes  on  the  tracts  which  in- 
cloded  them. 

The  court  will  not,  unless  fraud  be  shown, 
look  behind  the  patents  for  the  lots  In  contro- 
Tcny.  That  the  patent  covers  the  lots,  as  sur- 
Teyed,  aeems  not  to  t>c  disputed.  We  cannot, 
therefore,  in  an  action  at  law,  inquire  whether 
the  lota,  as  originally  claimed,  are  accurately 
described  in  the  patents.  The  survey  having 
bwn  made  by  a  public  officer  and  Baactionea 
by  the  government,  the  legal  title  must  be 
Iwld  to  be  in  the  patentee. 

If  the  patent  to  Bogardus  be  of  prior  date, 
the  reservation  in  the  patent,  and  also  in  his 
entry,  was  sufficient  notice  that  the  title  to 
those  lots  did  not  pass.  And  this  exception  is 
safflciently  shown  by  the  acts  of  the  govern- 
ment. 

These  lots  were  surveyed  before  the  taxes 
were  assessed  for  1848:  but  the  assessments 
woe  made  on  the  fractional  quarter  section, 
without  regard  to  the  lots  reserved.  Such  lots 
were  neither  assessed  nor  sold  for  the  taxes  due 
on  them,  and  they  were  not  liable  for  the  taxes 
due  OD  the  quarter  section. 

That  Baflance,  being  liable  for  the  tax, 
should  penoit  his  own  land  to  be  raid,  and 
purchase  one  of  the  lots,  or  a  part  of  it,  to  pay 
the  taxes  on  the  larger  tract,  would  seem  to  re- 
quire explanation.  Had  a  stranger  purchased 
at  this  sale  a  part  of  the  quarter  sectioss,  from 
the  irre^larity  of  the  procedure,  it  is  not  per- 
ceived how  the  lax  title  could  have  been  sus- 
tained. But,  however  this  may  be.  we  are 
clear  that  the  sale  of  lot  sixty-flve.  or  a  part  of 
it,  under  the  circumstances,  is  void,  and,  con 
sequmtly.  that  the  sheriff's  deed  on  such  sale 
was  properly  rejected.  As  the  whole  law  of 
the  case  seemed  to  have  been  submitted  to  the 
court,  the  deed,  if  admitted  as  prima  fade  evi- 
dence, could  not  have  changed  the  result. 
26*]  "The  statute  did  not  protect  the  pos- 
sesooD  of  the  defendant  below.  His  pnt«-nt 
excepted  these  lots;  of  course  be  had  no  title 
under  it,  for  the  lots  excepted. 

T^JvdfftnerU  of  <Ae  <%vuA  Gmri  i»  termed, 
leith  eoitt. 

OBDBB. 

This  cause  came  00  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  lUiooiB, 
and  was  ar^ed  by  counsel ;  on  consideration 
whereof,  it  ifl  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  Uie  samo  is 
hereby  affirmed,  with  costs. 

Aff-ff  6  McLean,  MS. 
S.  C,  U  How.,  IH. 

CIted-n  How.,  341 ;  4  BfH..  US ;  1  Dill.,  468. 
HOWABD  18. 


JOHN  DOE.  Se.  Dan.  HALLETT  &, 
WALKER,  Executors  of  Johhca  Ken- 
nedy, Deceased,  ntintiffs  in  Error, 

V. 

ALFRED  R  BEEBE.  GEORGE  W.  HIL- 
LIARD,  ALEXAyOER  M.  CARR, 
CHARLES  T.  KETCHUM,  and  JOHN 
HORSFELDT. 

la  Alabama,  after  admimon.  Congram  eould 
not  grant  land  between  high  and  tow  water 
mark. 

The  principles  established  in  the  oanen  of  8  How.. 
213,  and  9  How.,  477.  aarain  afflrmod,  viz.:  that 
art«r  tbe  admission  of  Alatuima  into  the  Union  as 
a  State,  Con^rcsa  could  make  no  grant  of  iand  slX~ 
uated  twtween  hlf^h  and  low  water  marks. 

THIS  case  was  brought  up  from  the  Supreme 
Court  of  Alabama  by  a  writ  of  error  issued 
under  the  25th  section  of  the  Judiciary  Act. 

The  plaintiff  in  error  brought  an  ejectment 
iu  the  Circuit  Court  of  Mobile  County,  under 
the  circumstances  stated  in  tfae  opinion  of  the 
court.  The  judgment  of  that  court  was 
against  them,  and  they  then  appealed  to  the 
Supreme  Court  of  Alabama,  where  the  judg- 
ment was  affirmed.  They  then  brought  the 
case  up  to  this  court. 

It  WHS  argued  by  Mr.  Campbell  for  the 
plaintiffs  in  error. 

Mr.  Chief  JuaUee  TaAer  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  ejectment :  and  the  plaint- 
iffs in  error  claim  title  to  the  premises  under  a 
Contract  of  sate  made  by  Morales,  the  Spanish 
Inteodantat  Pensacola,  with  a  certain  William 
McVoT,  for  twenty  arpents  of  laud  on  the  west 
side  of  the  River  Mobile,  bounding  on  the 
river;  which  contract  was  afterwards  con- 
firmed by  an  Act  of  Conirress. 

The  contract  with  McVot  was  made  in  1806. 
He  subsequently  assigned  his  interest  to  Will- 
iam J.  Kennedy  and  Joshua  Kennedy,  and 
*the  Initer  became  the  sole  owner  by  [*20 
an  assignment  from  the  former.  An  Act  of 
Congrt-ss  was  passed  in  1833.  confirming  the 
title  of  Joshua  Kennedy  upon  two  conditions: 
Ist.  That  the  confirmation  should  amount  to 
Dothing  more  than  the  relinquishment  of  tUc 
right  or  the  United  States  at  that  time  in  the 
land;  and.  2d.  That  the  lands  before  that  time 
sold  by  the  United  States,  should  not  be  com- 

Srehended  within  the  Act  of  conflnnation. 
.nd  In  1837,  a  patent  was  Issued  to  'Joshua 
Kennedy,  reciting  In  full  this  Act  of  Congress 
under  which  it  was  granted. 

It  is  admitted  in  the  record,  that  the  land  in 
question  was  beluw  high  water  mark  when  the 
United  States  sold  the  land  on  which  Fort 
Charlotte  stood,  in  the  Town  of  Mobile.  These 
lauds  were  divided  into  lots  and  sold  in  1^0 
and  1881,  and  patents  were  issued  to  the  pur- 
chasers in  tfae  year  last  mentioned.   The  de- 


NoTB.— Right  of  Ute  United  State*,  and  tiie  SUitte, 
to  shore  Utnai,  and  accrrtifmri  agaimt  irfrnt. 

The  shores  of  navifraMe  waters  ana  tbo  soil  tin- 
der them  tjetwcen  high  and  low  water  marks  were 
not  granted  by  the  Constltutioa  to  the  Uoiled 
StatM,  but  were  reserved  to  the  States  rcspeotlve- 
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fendants  made  title  to  three  of  these  tots, 
which  bouDtied  on  the  river,  and  it  was  ad- 
mitted that  at  the  time  of  the  sale  high  water 
extended  over  their  eastern  limits;  and  that  the 
land  now  in  controversy  was  reclaimed  from 
the  water  aod  filled  up  by  those  under  whom 
the  defendants  claimed. 

The  question,  therefore,  to  be  decided  in 
this  cane  is,  whether  the  title  obtained  under 
HcVoy's  contract,  confirmed  by  the  Act  Of 
Cougressin  1883;  or  the  title  obtained  under 
the  sale  of  the  lots  In  1820  and  1821,  is  the  su- 
perior and  better  title. 

The  principles  of  law  on  which  this  questioD 
depends,  luve  alreadv  been  decided  in  this 
court  in  I\)Uard  r.  Hagan,  8  How.,  212,  and 
in  OoodtiUe  v.  Kibbe,  9  How.,  477.  478.  And 
according  to  the  decisions  In  these  two  cases, 
the  title  under  the  sale  of  the  lots  is  the  supe- 
rior one. 

77u  judgment  ^  the  Supreme  UouH  of  the 
State  ^  Alabama  vku^ther^orebe  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
of  the  State  of  Alabama,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  Judgment  of  the  said  Supreme  Court  In  this 
cause  be,  and  the  same  is  'hereby  affirmed, 
with  costs. 

CIted-SaWall.,  68. 


CYRUS  H.  McCORMICE,  Appellant, 
«. 

CHARLES  H.  ORAY,  ABO  WILLIAM  B. 
OGDEN. 

Aj^itration  betteeen  partners — Rig?it  to  appropri- 
ate <meti — AwaM  part  good  and  part  bad — 
when  good  part  may  ttond. 

Where  two  partners  asBloned  all  their  partner- 
ship property  to  a  trustee  with  certain  instructions 
how  to  dispose  of  it,  and  afterwards  agreed  be- 
■T»]  tween  IhemBelves  to.  •appoint  an  arbitrator, 
reooffulzin?  in  their  ttonds  ttie  directions  griven  to 
the  trustee,  the  nrbltrstor  bad  nu  riffbt  to  deviate 
from  these  dliectlons,  and  make  otuer  disposition 
of  the  property. 

The  reason  given  \>j  the  arbitrator,  that  he  pre- 
ferred creditors  twfore  awarding  a  certain  sum  to 
one  of  the  partners,  Is  ineufflclcnt. 

Nor  had  tbe  arbitrator  a  right  to  depart,  in  anr 
particular,  from  tbe  arranvement  of  the  property 
wblchMie  partners  bad  desUmated  In  their  deed  to 
the  trustee. 


1y:  and  the  new  Btates  have  the  same  rlffbt«  and 
jurisdiction  on  this  subject  as  the  original  States. 
Pollard  V.  Hagan.  3  How.,  312;  Pollard  r.  Klbblp,9 
How..  4TI:  Mayor  of  Mobile  v.  Eslava.  16  Pet.,  224: 
Mayor  of  Mobile  v,  Hallet.  IflPet..  »!;  Mayor  of 
Uobile  V.  Emanual,  17  Pet.,  156:  1  How., 9ft. 

Tbe  right  and  title  to  the  lake  shore  of  ibegreat 
lakes  Is  in  the  eeve rat  Slates,  not  In  the  United 
States,   fl  Op.  Att.-Oen.,  1T2. 

The  banks  and  chores  of  navigable  waters, 
whether  sea,  lake,  or  river,  in  any  of  tbe  States,  be- 
long  either  to  the  State,  or  to  Individuals,  as  the 
case  may  be,  and  not  to  tbe  United  States.  7  Op. 
Att.-Oen.,  3li. 

Tbe  accretion  of  sevral  acres  of  land  at  the 
'mouthof  tbe  Chicago  River,  formed  from  earth 
washed  there  by  the  waters  of  TAke  Hicbirau,  and 
deposited  against  a  pier  constnieted  by  the  general 
government  for  the  Improvement  of  tbe  habor, 
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THIS  was  an  appetd  from  the  Circuit  Cuurt 
of  the  United  States  for  the  District  of 

Illinois. 

McCormick  was  the  inventor  of  "  McCor- 
mick's  patent  Virginia  Rvaper,"  and  being  desir- 
ousof  manufacturing  the  Bame  for  sale  in  tbe 
States  of  lilltuois  and  Wiw:onBin.  entered  into 
partaersbip  with  Gray.  Tbe  articles  were  very 
specific  but  too  long  lo  be  inserted  here.  The 
object  was  to  manufacture  five  hundred  reapers 
for  the  harvest  of  1848,  and  the  partnership  was 
formed  on  the  SOth  of  August,  1h47.  Three 
lots  of  ground  were  purcha»^  in  Kenzie's  ad- 
dition to  Chicago,  and  the  manufacture  was 
commenced. 

Borne  disagreement  afterwards  occurred, 
and  both  parties  united  in  transferring  all  the 
assets  of  the  firm  to  William  B.  Ogden,  and  a 
settlement  was  to  t>e  made  according  to  the 
award  St  Judge  H.  T.  Dickey.  The  principal 
parts  of  tbe  assignmenl  to  Ogden  are  recited 
in  the  opinion  of  the  court,  and  need  not  be  re- 
pealed. 

Afterwards,  on  the  20th  of  December,  1848, 
they  formally  agreed  to  the  reference  to  Judge 
Dickey,  and  exoianged  arbitration  bonds.  By 
these  bonds  it  was  made  an  express  condition 
of  the  reference  that  the  award  to  be  made  by 
Ihe  arbitrator,  should  "  not  in  any  way  alter  or 
afToct  the  demands  of  property  and'  assets  in 
the  hands  of  William  B.  O^cn,  na  the  trustee 
of  said  parties,  or  the  agreements  between  said 
parties  relative  to  (he  collecliou  and  disposition 
of  said  demands,  assets,  and  property,  but  the 
same  shall  remain  uuder  tbe  provisions  of  said 
contract."  The  time  for  making  the  award,  as 
originally  limited,  was  afterwards  extended  to 
sixty  days  from  the  30tb  of  January,  1849. 

The  referee,  on  the  20th  of  March,  1849, 
made  his  award,  which  was  as  follows: 

"  Avmd  between  Oynu  U.  McCormtek  and 
Ckarlei  M.  Qray. 

It  having  been  submitted  to  me,  by  Cyrus 
H.  McCormick  and  Charles  M.  Gray,  by  arti- 
cles of  agreement  and  submission  dated  the 
twentieth  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty- 
eight,  and  a  supplement  thereto  dated  Ibth 
(nineteenth)  January,  one  thousand  eight  hun- 
dred and  forty-nine,  to  arbitrate  and  determine 
certain  differences  and  disputes  between  them 
growing  out  of  the  partnership  ^affairs,  [*28 
business,  and  dealing  of  the  lalc  firm  of  McCor- 
mick &  Gray,  submitting  all  their  said  partner- 
ship differences  and  all  other  differences  to  me 
as  such  arbitrator:   Aod  the  said  parties  hav- 


muat  be  regarded  as  belonsrlng  to  the  United  States. 
5  Op.  Att.-C}eD.,  £M ;  eontm,  f  Op.  Att-Oen.,  S14. 

Congress  cannot  grant  lands  below  low  water 
mark  on  navigable  water  In  a  state.  Mayor  of 
Mobile  V.  Bmaouel,  1  How.,  97 :  S.  C,  17  Pet.,  US. 

mie  title  ttt  the  vacant  ibore  lands  In  California, 
as  In  each  of  the  other  new  States,  vested  In  Cali- 
fornia upon  Its  admission  into  tbe  Union.  8  Op. 
Att.-Gen..  ISBt. 

When  by  act  of  Congress  a  pier  or  breakwater  la 
constructed  for  the  improvement  of  a  bdrbor.  no 
righttnthelandon  which  It  Is  construed  accrues 
to  the  United  Slates  by  that  fact  alone,  and  with- 
out purchase  and  cession  from  tbe  State.  7  Op. 
Att.-Oen..  314. 

If,  In  consequence  of  any  such  oonstruotlon 
land  Is  made  by  eooretlnnt  such  accretion  belongs 
to  tbe  owner  of  the  land  to  whtdi  It  attaobea,  and 
not  to  the  United  States.  7  0p.Att.-Oen.,814. 
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ing  appeared  before  mo  as  such  arUlrator  on 
the  foorteenth  day  of  January  last,  and  for 
■eravl  days  thereafter,  together  with  their  re- 
Bpeclivc  counsel,  and  witoesttes,  vouchers  and 
proota  having  been  then  s^orn,  exhibited, 
produced,  and  examined,  and  the  said  differ- 
ences and  disputes  having  been  finally  sub- 
mitted to  tne  on  the  nineteenth  day  of  January 
last,  and  it  appearing  to  me  that  such  differ- 
ences and  disputes  bo  existing  grew  out  of  the 
partnership  business  and  dealing  of  the  said 
iale  firm  of  McCormick  &  Gray,  and  in  the 
accounts  of  the  said  respective  parties,  and  in 
the  claims  on  their  respective  parts,  oneagaiost 
the  other,  for  alleged  breacbes  of  the  copart- 
nership aiticlea,  and  in  the  final  settlement  and 
adjustment  of  ajl  their  Gopartnership  business, 
dealings,  and  accounts,  and  all  of  the  same 
having  been  by  me  fully  examined  and  consid- 
ered, I  do  flnd  and  award  as  follows,  to  wit: 

I  do  find  that  the  assets  and  liabilities  of  said 
late  firm  on  the  fourteenth  day  of  January  last, 
were  as  they  are  stated  to  be  in  an  account  of 
asKts  and  liabitiiies  hereto  annexed,  and 
marked  A,  that  is  to  say: 

Real  estate  coDSUtutlnff  assets  of  said 

flnn.  amounting  to^     -     -     .     -  $  g,406  OH 
Macblnenr  amountlnv  to     -     -     -        8,637  IT 
BUIs  receivable,  Ac.,  tor  reapers.    -     -  80,863  15 
Iroo  oo  hsDd  -     -     -     -  -tffiSU 
S38  sickles.  S3.50,  -  833  00 

13  reapers,  iuo.     -  1,M0  00 

  MSI  14 

.    $52,917  52 


Lia6ilitie$. 

Debt  to  FItob,  Ban-r  &  Co.     -     -     -  $  1,802  82 

I>et»t  to  Seymour  A  Morgan,  -     -     -  1,750  60 

Debt  to  Seymour  tc  Morgan,    -     -     -  l,tt3&  20 

Debt  to  O.  OroutU    -     -     -     .     -  80  00 

Debt  to  M.  AM.  Stone,      -     .     -     -  106  00 

DebttoH.  Kowell,  .     -     -     .     -  «H  08 

Debt  to  George  M.  Gray   "a  lb 

Debt  to  GharteaH.  Gray.-  .  -  -  4.05188 
Debt  to  O.  H.  HoCorralek,  -     -     -     -  12,060  67 

•21,710  OB 

Prcrflt  and  loss,  81.207  43 


SaS,917  52 


29*]  *And  I  do  therefore  award  as  follows: 
1st.  1  award  out  of  the  money  and  assets  of 
■aid  firm,  whether  in  the  hands  of  either  of 
said  copartners  or  uf  their  agents,  there  in  the 
first  place  be  paid  the  following  of  said  debts 
and  liabilities  of  said  firm,  pro  rata,  until  the 
same  shall  be  fully  paid,  viz. :  the  above-men- 
tioned debts  and  liabilities,  principal  and  inter- 
est, to  the  time  of  pavment  due  to  Fitch,  Barry 
&  Co.,  Seymour  &  Morgau  (both  claims),  O. 
Orcutt,  M.  &  M.  Stone,  H.  Rowcll,  and 
Ot«rge  M.,  Gray,  and  all  otiier  outstanding 
debts,  u  there  should  be  any  found  to  be 
omitted  in  the  above  account  due  or  coming 
due  by  said  firm  to  third  persons. 

2d.  I  award  that  in  the  next  place  there  be 
paiil  lo  Cyrus  H.  McCormick,  one  of  said  co- 
partners, out  of  money  and  assets,  the  sum  of 
fourteen  thousnnd  six  hundred  and  ten  dollars 
(lU.flIU).  for  bis  patent  fees,  as  stipulated  by 
tli«  articles  of  coparlnenhip,  for  reapers  sold 
hy  said  firm. 

3d.  I  award  that  in  the  third  place  tlierc  be 
]Mid  out  of  the  assets  of  the  said  firm,  and  in 
the  manner  hereinafter  stated  to  each  of  said 
copartnere,  viz. :  to  the  aald  Charles  M.  Gray, 

Uqwars  18, 


and  to  the  said  Cyrus  H.  HcCormick,  the 
amount  due  by  said  late  firm  to  each  of 
said  copartners  as  stated  above,  and  in  the 
annexed  account  marked  A,  viz. :  to  the  said 
Charles  M.  Gray,  the  sum  of  four  thousand  and 
fifty-one  dollars  and  eighty  eight  cents  (4,- 
051.88),  and  to  the  said  Cyrus  ET.  McCormick, 
the  sum  of  twelve  thousand  and  fifty  dollars 
and  sixty-seven  cents  <13,0S0.07),  the  said  two 
last-mentioned  sunu  to  be  paid  to  each  of  said 
copartners  in  the  manner  specified  hereinafter 
fifthly :  and  the  balance  coming  to  said.  McCor- 
mick over  and  above  his  half  of  his  real  estate 
and  machinery  mentioned  hereinaftcTto  be  paid 
to  bim  in  money. 

4th.  I  award  that  out  of  the  balance  of  the 
money  and  assets  of  said  firm,  as  profits,  after 
paying  the  items  above  mentioned,  there  be 
paid  to  the  firm  of  Ogden  and  Jones,  of  Chi- 
cago, on  account  of  the  sale  made  to  them  by 
the  said  Charles  M.  Gray,  by  deed  dated  the 
fifteenth  day  of  January,  one  thousand  eight 
hundred  and  forty-eight,  one  fourth  part  to 
Cyrus  H.  McCormick,  oue  of  the  said  copart- 
ners, one  fourth  part,  and  to  Charles  M.  Gray, 
the  other  of  the  said  copartners,  the  remaining 
two  fourth  parts;  the  said  parts  to  be  paid  to 
each  of  the  said  parties,  pro  rata,  jas  the 
moneys  and  assets  are  received  and  collected. 

5th.  I  do  award  that  the  real  estate  and 
machinery  and  their  appurtenances,  and  the 
tools  of  the  raid  late  firm  of  McCormick  ^ 
Gray,  amounting  together,  according  to  the 
above  statement,  to  thirteen  thousand  and 
forty -three  dollars  and  twenty  lhree*cent8  [*30 
(|13,043.2;i),  that  is  to  say,  the  real  estate  to 
nine  thousand  four  hundred  and  six  dollars 
and  six  cents  ($9,406.06),  and  the  machinery, 
&c.,  to  three  thousand  six  hundred  and  thirty- 
seven  dollars  and  seventeen  cents  (|d,6S7.17), 
be  taken,  one  half  part  thereof  by  each  of  the 
said  copartners,  viz. :  the  said  McCormick  and 
the  said  Gray,  at  the  above -mentioned  rate, 
that  is  to  say,  six  thousand  five  hundred  and 
twenty-one  dollars  and  sixty-one  and  a  half 
cents  ($8,521. 61^)  each,  and  that  such  appro- 
priation by  each  of  said  copartnem  of  one  half 
of  the  said  real  estate  and  machinery  at  the 
sum  Df  six  thousand  five  hundred  and  twen^- 
one  dollars  and  sixty-one  and  a  half  cents  ($3,- 
531. 61i)  each,  be  applied  towards  the  payment 
of  the  respective  balance  due  to  each  of  them 
by  the  said  firm,  that  is  to  say,  of  tlie  balance 
of  twelve  thousand  and  fifty  dollars  and  sixty- 
seven  cents  due  to  the  s^d  McCormick,  and 
the  balance  of  four  thousand  and  fifty-one  dol- 
lars and  eiglity  eigltt  cents  ($4.051. 8ti),  due  the 
said  CEiarles  M.  Gray,  and  that  the  balance  of 
the  said  Charles  M.  Gray's  half  of  said  real 
estate  and  machinery,  over  and  above  the  pay- 
ment of  the  said  sum  of  $4,051.88,  be  applied 
in  part  payment  of  tbe  two  fourth  parts  of  the 
profits  of  said  firm,  coming  to  him  aa  awarded 
fourthly  above. 

tttb.  I  do  award  that  the  thirteen  reapers  be- 
longing to  said  firm,  on  hand  and  unsold,  be 
sold  with  all  convenient  despatch,  and  at  the 
best  price  that  can  be  had  for  the  same,  and 
that  out  of  the  proceeds  thereof,  there  be  paid 
to  Cyrus  H.  McCormick  the  sum  of  thirty  dol- 
lars for  each  of  said  reapers  so  to  be  sold,  as  a 
patent  fee;  but  if  the  said  reapers  shall  sell  fBr 
a  leas  amount  than  one  hundred  and  twenty 
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dollars  a  piece,  then  the  patent  fee  aforcs^d 
shall  be  apportioned  to  the  amouat  of  the  sale 
of  each  reaper  in  the  same  proportion  as  tbirij 
dollars  is  to  one  hundred  and  twenty  dollars, 
and  the  said  patent  fee  to  be  pud  as  aforesaid 
upon  the  sale  of  the  said  thirteen  reapers  shall 
be  deducted  from  the  profits  to  be  divided  as 
above  fourthly  stated.  g 

7th,  I  do  award  that  the  bills  receivable,  ac- 
counts, and  debts  due  (be  said  Ann,  not  already 
collected,  whether  in  the  hands  of  either  of 
said  copartners  or  their  agent  or  agents,  be  col- 
lected and  caused  to  be  collected  in  money  by 
the  said  copartners,  and  each  of  them,  with  aU 
Tvasonable  diligence  and  despatch;  and  that 
the  iron  and  sickles  on  hand  mentioned  in  said 
account,  and  all  other  aasetA  of  the  said  firm 
(excepting  the  real  estate  and  machinery  and 
tools  above  stated),  not  already  sold,  be  sold 
and  converted  into  money  with  all  convenient 
and  reasonable  diligence,  and  at  the  best  price 
that  can  be  procured  for  the  same,  and  the  pro- 
ceeds of  all  of  the  above  applied  in  pursuance 
of  the  direction  and  provisiona  of  this  award, 
ai*]  *tjth.  I  doaward  that  all  moneys,  notes, 
and  other  properly  and  assets  of  said  late  firm, 
in  the  hands  or  possession  of  or  under  the  con- 
trol of  either  of  said  copartners,  ^11  be  forth- 
with applied  by  them,  and  owb  of  them,  ac- 
cording to  the  terms  and  provisions  of  this 
award. 

9th.  In  case  any  part  of  the  debts  mentioned 
in  the  first  above-mentioned  item,  or  of  the 
patent  fees  mentioned  in  the  second  above- 
mentioned  item,  shall  have  been  paid  since  the 
hearing  of  the  arbitration  afores^d,  the 
amount  of  auch  payment  shall  be  deducted 
from  the  amounts  directed  thereby  to  be  paid. 

lOlh.  I  do  award  that  all  necessary  costs  and 
expenses  which  may  be  expended  or  incurred 
in  the  sale  of  any  of  the  copartnership  prop- 
erty, and  in  the  collection  of  the  bills  receiv- 
able and  debts  due  the  said  firm,  shall  be  paid 
out  of  the  balance  of  the  partnership  moneys 
and  assets  fourthly  above  mentioned,  before 
the  whole  of  such  balance  shall  be  finally  di- 
vided as  mentioned  in  said  above-mentioned 
fourth  item. 

llth.  This  award  shall  be  a  final  settlement 
of  the  accounts  of  the  late  partnership  firm  of 
McCormick  &  Gray,  and  of  the  manner  in 
which  the  assets  of  said  firm  are  to  be  paid,  ap- 
propriated, and  applied,  and  embracing  as  well, 
the  settlement  of  the  accounts  of  the  respective 
partners,  as  an  adjustment  of  their  respective 
claims  one  against  the  other,  growing  out  of 
their  said  partnership  dealings,  and  of  all  dif- 
ferences and  matters  of  difference  between  the 
said  Cyrus  H.  McCormick  and  Charles  M. 
Oray,  which  have  been  submitted  by  the  arbi- 
tration. 

All  of  wbich  is  signed  by  me  tn  duplicate, 
as  my  award  In  the  premises,  this  twentieth 
day  of  March,  one  thousand  eight  hundred  and 
•  forty-nine.  Hugb  T.  Dickey  " 

■  In  June,  1849,  McCormick  filed  his  bill  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Illinois,  against  Gray  and  Ogden 
for  an  account,  &c.,  upon  the  ground  that  the 
award  was  null  and  void  for  the  following 
waaons: 

"  First.  The  said  award  is  not  within  the 
terms  ur  spirit  of  the  laid  •atHninton;  and  tlie 
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said  arbitrator  exceeded  the  power  and  Juris- 
diction conferred  upon  him  bytbesatd  putleSt 
in  this,  to  wit: 

1st.  That  In  and  1^  the  said  assignment 
from  the  said  McCormick  and  Oray  to  said 
trustee,  Willianr  B.  Ogden,  it  is  expressly  de- 
clared in  the  first  section  thereof,  that  s^d 
Ogden  shall  proceed  to  collect  said  asseta  as 
speedily  as  may  be,  and  after  first  paying  all 
expenses,  costs,  and  commissions  attending  the 
collection  and  disbursement  of  the  same,  shall 
pay  over  to  Bi^d  McCormick  the  sum  of  $14,- 
610,  on  aa»>unt  of  patent  fees  due  *hiinr*32 
for  the  manufacture  of  said  Vimnia  Reaper 
as  aforesaid;  whereas  the  s^d  arUtrator,  whol- 
ly disregarding  the  said  assignment  and  the 
said  proviso  of  said  arbitration  bond  hereinbe- 
fore mentioned  and  set  forth,  in  and  by  his 
said  award,  awarded  and  directed  in  the  seventh 
section  thereof  (amongst  other  things),  that  the 
bills  recdvable,  accounts,  and  debts  due  the 
said  firm,  not  (Ihen)  already  collected,  whether 
in  the  hands  of  either  of  said  copartners,  or  of 
their  agent  or  agents,  be  collected  or  caused  to 
be  collected  in  money  by  the  said  copartners, 
and  each  of  them;  and  in  and  by  the  said  first 
section  of  said  award,  the  said  arbitrator  award- 
ed (amongst  other  things)  that  out  of  the  money 
and  assets  of  nUd  firm,  whether  in  the  bands 
of  either  of  the  said  copartners  or  of  their 
agents,  there  in  the  first  place  be  paid  certain 
debts  and  liabilities  of  said  firm,  mentioned 
and  specified  iu  said  section,  pro  rata;  and  the 
said  section  of  the  said  award  directed  and 
awarded,  in  substance,  that  in  the  next  place 
there  be  paid  to  your  orator  out  of  the  funds  of 
said  copartnership  the  sum  of  $14,610  for  his 
said  patent  fees.  Thus  attempting  to  subvert 
and  annul  the  said  assignment  so  made  to  said 
Ogden,  by  directing  the  said  parties  to  collect 
the  stUd  debts  and  assets  so  assigned  to  him,  in- 
stead of  said  Ogden.  and  in  utter  disregard  of 
his  rights  and  duties  as  trustee,  and  to  dis- 
burse and  distribute  the  funds  of  said  partner- 
ship in  a  different  manner  from  that  |MN>vided 
in  and  by  Ine  trusts  of  said  assignment,  and 
postponing  the  payment  of  the  sidd  sum  of 
$14,610  so  due  to  your  orator  for  patent  fees, 
until  after  the  payment  of  said  debis  mention«l 
in  said  first  section  of  said  award,  contrary  to 
the  tenor  and  effect,  true  intent,  and  meaning 
of  the  saidaasignmrat,  and  of  the  said  arbitra- 
tion bond. 

2d.  The  said  assignment  provides,  in  the 
second  section  thereof,  that  said  Ogden  shall 
pay  all  legal  liabilities  and  debts  of  the  said  Mc- 
Cormick and  Oray  as  they  shall  become  due; 
whereas  the  said  award  in  the  first  section 
thereof  awards  and  directs.  In  subsihtce,  that 
certain  debts  in  said  last-mentioued  section 
specified,  shall  be  paid  pro  nUa  until  the  same 
shall  be  paid. 

3d.  Toe  said  assignment  fn  the  third  section 
thereof  (amongst  other  things)  provides,  in 
substance,  that  the  balance  of  said  assets,  as 
fast  as  collected,  shall  be  paid  in  prorata  sums 
as  follows;  to  said  McCormick  one  half  of  all 
moneys  collected,  to  Ogden  and  Jones  one 
fourth,  and  the  remaining  fourth  to  said  Gray; 
provided,  however,  and  it  is  in  said  third  sec- 
tion agreed  and  understood,  that  the  respective 
aums  therein  provided  to  be  paid  to  nid  Ho- 
Cormlck  and  Qnj,  nipeottTely,  ihall  be  re* 

^  HowiJv  18. 
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taioed  by  said  Ogden  to  await  the  award  of 
Mid  Dickey,  and  shall  in  no  case  be  paid  over 
to  eitber  of  said  parties,  until  said  award  shall 
be  made;  and  when  s^d  award  shall  be  made, 
33*]  Id  cue  it  *8houId  be  made  u^nst  either 
party,  the  amount  of  such  award  shall  be  taken 
oat  of  the  moneys  going  to  the  party  against 
wbom  the  said  awara  shall  be  made,  and  paid 
over  to  the  party  Id  whose  favor  the  said  award 
shall  be  made;  and  when  said  award  Bhall  have 
been  naid.  the  balance  of  s^d  moneys  going  to 
•aid  HcConnick  and  Gray,  if  any  there  shall  be, 
aball  be  paid  over  to  them,  respectively,  in  the 
ptoportioD  in  said  assignment  provided; 
whereas,  in  and  by  the  fourth  sectiou  of  the 
said  award,  it  is  awarded  and  directed,  that  of 
the  balance  of  the  money  and  asseta  of  said 
firm,  as  profits,  after  paying  the  items  therein 
mcMioned,  there  be  paid  to  said  Ogden  and 
Jones  one  fourth  part,  to  said  McCormick  one 
fourth,  and  to  said  Oray  the  remaining  two 
foaitha;  and  no  sum  certain  is  awarded  to 
dtbM*  party  within  the  intent  and  meaning  of 
the  said  alignment  and  submission,  but  the 
aneu  of  the  said  firm  are  directed  to  be  distrib; 
Bted  and  divided  as  last  aforesaid. 

4th.  That  the  said  arbitrator  has  exceeded 
his  powers  in  other  respects,  and  the  said  award 
IB  nnoNUltt,  unjust,  ulegal,  and  tends  to  the 
manifest  injury,  wrong,  and  oppression  of 
yoor  orator;  and  your  orator  humbly  insists 
and  submits  that  the  said  award  ought  to  be 
annulled  and  wholly  set  aside,  and  the  said 
Qray  ought  to  be  enjoined  and  restrained  from 
commencing  any  suit  or  other  proceeding  to 
enforce  the  collection  thereof,  or  from  interfer- 
ing with  said  assignment  afores^.  or  Inter- 
meddling with  tlie  propertT  and  assets  in  said 
aadgnment  mentioned ;  ana  that  the  s^d  Oray 
on^t  to  come  and  account  with  your  orator, 
of  and  concerning  the  said  partnership  dealings 
and  transactions  from  ine  commencement 
thereof;  and  that  the  said  pretended  award,  so 
made  as  aforesaid,  is  no  bar  to  such  account." 

The  defendants  appeared,  and  demurred  to 
the  bill;  and  the  Circuit  Court,  then  holden  by 
the  district  judge,  sustained  the  demurrer  and 
dismissed  the  bill. 

The  complainant  appealed  to  this  court. 

It  was  argued  by  Mr.  Johnson  for  the  appel- 
but,  and  submitted,  on  a  printed  argument,  by 
Mr.  Biautiidd  for  the  appellee. 

Jfr.  itummou,  for  the  appellant,  made  the 
following  points; 

1.  That  the  averments  in  the  bill  gave  the 
court  jurisdiction  over  the  pfulies  and  the 
•abject. 

S.  That  the  award,  being  beyond  and  against 
the  terms  of  the  submission,  was  void.  (Archer 
V.  Wmianmm,  2  Harris  &  Gill,  68;  Axkmu  v. 
Adam»,  8  N.  U.,  82;  Camoehan  t.  thrittie, 
11  Wheat..  446:  Lyf*    Sogert,  S  Wheat.,  804.) 

S.  The  award  being  out  of  the  way,  the  bill 
muents  a  familiar  case  for  discovery  and  re- 
84*]  lief,  being  by  one  partner  against  •an- 
other for  an  account  and  settlement  of  partner- 
sbip  tiaasactions:  an  averment,  of  itself,  vest- 
ii^  the  court  with  jurisdiction,  and  entitling 
the  complunant  to  relief.  (1  Story's  Eq. ,  sec. 
4S0.  672.  688  ;  8eoU  v.  Pinkerton,  8  Edw.  Ch. 

Mr.  BttttoHMdffw  the  iq)pellee,  made  the 
foUmrlng  pointi: 
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1.  The  first  point  made  by  the  respondent 
upon  this  appeal  is,  that  there  is  nothing  in  the 
case  to  show  that  the  matter  in  controversy,  or 
the  difference  between  what  the  appelluit  isoi- 
titled  to  under  the  award  and  what  he  would 
be  entitled  to  if  the  award  should  be  set  a^de 
and  a  new  account  should  be  taken,  is  suffi- 
cient in  amount  to  sustain  the  jurisdiction  of 
the  court. 

3.  The  complainant,  by  applying  to  the  court 
below,  and  obtaining  leave  to  amend  his  bill 
after  the  allowance  of  the  demurrer,  waived 
the  right  to  appeal  from  the  decision  of  the 
court,  allowing  the  demurrer;  and  no  appeal 
lies  to  this  court  from  a  decision  of  the  court 
below,  refusing  to  amend.  The  dismissal  of 
the  suit  was  a  necessary  consequence  of  the 
neglect  of  the  complainant  to  amend  within  the 
sixty  da^s  allowed  to  him  b^  the  court,  and  no 
appeal  lies  from  that  decision.  (  Wr^/ht  et  at. 
V.  Letue  of  HolUngtwarth,  1  Pet,  165;  Mathe- 
aon'a  AdminutratoT  v.  Qramt*  Adra^nMrafer, 
2  How..  26it;  Bead  v.  Hodgent,  2  Mol.  Rep., 
881.)  . 

3.  The  award  of  the  arbitrator  was  not  an 
excess  of  power  in  any  respect,  and  was  not  in- 
consistent with  the  spirit  of  the  assignment  of 
the  debts  of  the  firm  to  William  B.  Ogden,  as 
trustee. 

4.  The  courts,  in  support  of  the  validity  of 
an  award,  will  make  every  reasonable  presump- 
tion in  favor  of  its  being  certain  and  final,  as  a 
determination  of  all  the  matters  in  dispute;  es- 
pecially when,  as  in  this  case,  the  award  states 
that  the  arbitrator  has  examined  and  considered 
all  the  matters  in  difference  between  the  parlies, 
and  that  the  award  is  intended  to  be  a  final  set- 
tlement of  all  such  matters  as  were  submitted 
to  the  arbitrator.  ( Wood  v.  Grifflih,  1  Swanst. 
Rep.  ,48;  J>oe,  ex  dem.  Madkins,  v.  B&rner,  8 
Adol.  &  Ellis.  285;  Smith  v.  Demarett.  8  Halst. 
Rep.,  195;  9  Adol.  &  Ellis,  523;  8  Oreenl. 
Rep.,  421;  6  M.  H.  Hep..  264;  1  Leigh.  491; 
9  Wend..  649:  2  Johns.  Ch.Rep.,  551;  2  Bay, 
Rep.,  870  ;  3N.  H.  Rep.,  179;  1  Dall..  ir4, 

■  6.  An  award  cannot  be  set  aside,  either  at 
law  or  in  equity,  except  for  errors  apparent  on 
its  face,  misconduct  in  the  arbitration,  or  for 
some  palpable  mistake,  or  on  account  of  the 
fraud  of  one  of  the  parties.  And  nothing  dehor* 
the  award  can  be  pleaded  or  given  in  evidence 
to  show  that  it  us  unreasonable  or  unjust 
(Hunch V.  Blair,  1  Johns.  Ch.  Rep.,  101;  Shep- 
herd V.  MerriU,  •2  Id.  276;  Todd  v. 
BarlotD,  Id.,  551;  Heard  v.  Mvir,  8  Kand. 
Rep.;  121.  128;  Sharmer  v.  BeaU,  1  Wash. 
Rep.,  11;  PieaaanUv.  Ro»a,\ ld.,\b1;  Admin- 
istrator of  Sehenek  v.  OuUreU,  1  Greeu's  Ch. 
Rep.,  297;  Sirodea  v.  PatUm,  1  Brock.  Rep., 
228.) 

The  bill  in  this  case,  which  seeks  to  raise  a 
question  as  to  the  decision  of  the  arbitrator, 
that  the  complainant  should,  out  of  his  share 
of  the  profits  of  the  partnership,  pay  the  de- 
fendant an  amount  equal  to  the  one  half  of  the 
defendant's  share  thereof,  transferred  to  Ogden 
and  Jonea,  by  reason  of  the  neglect  of  the 
complainant  to  supply  his  portion  of  the  capi- 
tal of  the  firm,  pursuant  to  his  agreement,  can- 
not be  sustained ;  for  the  award  estops  the  com- 
plainant from  alleging  anything  caatnxy  to 
It  (OoPT T.  Goam,  9  WewLTsS.) 
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6.  If  a  part  of  the  award  ia  invalid,  aa  being 
contrary  to  the  provisionB  of  the  aBBignroent, 
that  does  not  render  the  whole  award  void,  bttt 
only  BO  much  thereof  as  is  inconsiBtent  with  the 

f>roviaioD8  of  the  assignment,  will  be  rejected, 
eaving  the  residue  of  the  award  in  full  foroe. 
(Taylor's  Administrator  v.  NieoUon,  1  Hen.  & 
Mun..  67:  McBride  v.  Hagan,  1  Wend.  Sep., 
836:  Amotit.  W&ber,  1  Cow..  117;  MarUnY. 
Waiam,  18  Johns. .  364:  Cox  y.  Jogger,  2 
Cow..  649;  Qardan  v.  Tucker,  6  Green.,  347; 
LgU  ▼.  Bodgtn,  0  Wheat.,  894.) 

Mr.  Juttiea  GvrtU  delivered  the  opinicm  of 

the  court: 

This  is  a  bill  for  an  account  of  certain  part- 
nership transactions  between  McCormick  and 
Uray.  and  to  aet  aride  an  award  by  which  that 
account  hasbeen  stated.  Thebillwaademurred 
to,  aod,  by  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois,  it 
was  diamissed,  and  the  complainant  appealed. 

The  demurrer  raises  the  question,  whether 
the  award  is  valid.  The  objection  to  tbe'award 
is,  tlut  it  Is  not  pursuant  to  the  aiilnnisuon. 
To  decide  this  question,  it  is  necesBary  to  ex- 
amine the  terms  of  the  BubmlBsion  and  the 
award.  The  submission  is  contained  in  arbi- 
tration bonds,  mutually  executed  Ivv  the  par- 
ties, bearing  date  on  the  20th  day  of  December, 
1848,  submitting,  generally,  all  their  partner- 
ship  and  other  differences  with  this  limitation: 
"  Provided,  that  the  award  so  to  be  made  by 
said  arldtrator  shall  not  in  any  way  alter  or  af- 
fect the  demands  of  property  and  assets  in  the 
hands  of  William  B.  Ogden,  as  the  trustee  of 
said  parties,  or  the  agreements  between  said 
parties,  relative  to  the  collection  and  disposi- 
tion of  said  demands,  assets,  and  property;  but 
the  same  shall  remain  under  the  provisions  of 
sdd  contract." 

This  clause  In  the  submission  refers  to  an 
assignment  of  the  principal  part  of  the  choses 
30*]  in  action  of  the  partnership,  in  trust  *to 
collect  them,  made  by  the  partners  before  the 
execution  of  the  submisRion  bonds,  which  as- 
signment recites  the  fact  of  the  submission,  and 
contains  agreements  as  to  marshaling  this  part 
of  the  partnership  assets.  Amongst  other  trusts 
declaral  in  this  assignment  are  the  f(^lowing: 

"  Ist.  Baid  Ogden  shall  proceed  to  collect 
said  assets  as  speedily  as  may  be.  and,  after 
Qrst  paying  all  expenses,  costs,  and  commis- 
sions attending  the  collection  and  disbursement 
of  the  same,  he  shall  pay  over  to  said  McCor- 
mick the  sum  of  $14,610,  on  account  of  patent 
fees  due  him  for  the  manufat^ure  of  said  Vir- 
tdnia  Reapers,  as  aforesaid. 

*'  2d.  To  pay  alt  leml  liabiliUes  and  debts  of 
wid  HcCormIck  and  oray  as  they  shall  become 
due. 

"Sd.  The  balance  of  said  assets,  as  fast  as 
collected,  shall  be  paid  in  pro  rata  sums,  as 
follows:  To  said  McCormick,  one  half  of  all 
moneys  collected;  to  Ogden  and  Jones,  one 
fourth  part  of  said  moneys,  lieing  the  amount 
lieretofwe  BOld  and  assigned  by  said  Gray  to 
them;  and  the  remaining  one  fourth  part  to 
said  Charles  M.  Gray.  ^x>vided,  however,  and 
it  is  hereby  expressly  understood  and  agreed 
between  the  said  McCormick  and  Gray,  that 
the  respective  sums  hereia  provided  by  this 
clauBe,  to  be  paid  to  said  KcConnick  and  Gny. 
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respectively,  sliall  be  retained  by  the  said  Og- 
den, to  await  the  award  otJudga  Didtev,  in  the 
sulnniBslon  almve  referred  to,  and  ahall  in  no 
case  be  paid  over  by  him  to  either  of  said  par- 
ties until  said  awara  Bhall  tte  made;  and  when 
said  award  shall  be  made,  Id  case  it  shall  be 
made  against  either  party,  the  amount  nf  such 
award  shall  be  taken  out  of  the  monevs  going 
to  the  party  agdnst  whom  Bald  award  diall  be 
made,  and  paid  over  to  the  amount  thereof,  to 
the  party  in  whose  favor  said  award  shall  be 
made;  and  when  said  award  shall  have  been 

Said,  tbe  balance  of  said  moneys  going  to  said 
[cConnick  and  Gray,  if  any  there  shall  be, 
shall  be  paid  over  to  them,  respectively,  in  the 
proportion  hereinbefore  provided  for.  Pro- 
vided, further,  that.  If  said  Gray  shall  not  pay 
to  said  McCormick.  within  thirty  days  from 
the  date  hereof,  the  sum  of  $3,600,  on  account 
of  the  indebtedness  of  Gray  and  Warner  to 
said  McCormick.'then  the  said  Ogden  shall  re- 
tain  and  pay  over  to  said  McCormick,  out  of 
the  rest  of  the  moneys  to  be  paid. to  said  Gray, 
as  aforesaid,  after  flrst  paying  any  award  whioi 
said  ^dge  may  malte  In  the  submission  above 
mentioned,  against  said  Gray,  the  afoieaaid 
sum  of  $3,600,  on  account  of  the  said  indebt- 
edness of  said  Gray  and  Warner,  aforea^.  to- 
gether with  ten  per  <%nt.  damage  thereon,  aa  a 
penalty  for  any  delinqueiicT  on  the  part  of  said 
Gray,  to  pay  said  sum  or  $2,500  within  the 
time  above  limited,  everything  hereinbefore 
contained  to  the  contrary  notwithstanding;  and 
the  add  Gray  agrees  *to  furnish  the  said  [*37 
McCormick,  wHhin  the  thirty  days  aforesaid, 
a  full,  true,  and  correct  account  or  statement 
of  the  indebtedness  of  said  Gray  and  Wamt^ 
to  said  McCormick:  and  any  excess  over  and 
above  tbe  said  sum  of  $2,600,  which  said  ac- 
count or  statemeat  shall  show  to  be  duetoaaid 
McCormick,  shall  also  be  paid  to  him  by  said 
Grav.  within  the  thirty  days  above  iimitod;  or 
in  default  thereof,  the  said  Ogden  Bhall  pay  the 
same  out  of  tbe  same  funds,  in  tbe  same  man- 
ner and  with  tbe  like  penalty  that  the  said  sum 
of  $2,600  is  hereinbefore  provided  to  be  paid," 
These  stipulations,  by  which  this  part  of  Itie 
partQcrabip  assets  is  disposed  of,  are,  in  legal 
effect,  incorporated  into  the  submission,  and 
limit  the  au&Mitv  of  tbe  arbitrator.  He  could 
do  nothioK  to  after  or  affect  them.*  But,  in- 
stead of  oDserving  this  limitation,  his  award 
treats  tbe  entire  properly  of  the  partnership, 
and  the  respective  rights  of  the  partners,  aa  it 
no  such  agreements  had  been  made. 

He  postpones  the  payment  of  the  fourteen 
thousand  six  hundred  and  ten  dollars  to  Mc- 
Cormick, for  his  patent  fees  to  the  payment  df 
the  debts  of  the  Arm,  though  the  agreement  of 
the  parties  was,  that  it  should  be  first  paid  out 
of  (be  choses  in  action  assigned.  It  u  argued, 
tbat  this  was  justified  by  "the  prior  right  of 
creditors.  But,  as  between  the  partners,  they 
had  a  perfect  right  to  control  the  possession  of 
the  partdersbip  funds.  waA  determine  that  tbe 
wbole,  or  any  part,  should  go  into  the  poasea- 
sion  of  either  partner.  Both  are  ultinfktely  li- 
able for  the  dcblB,  and  whether  one  or  other 
member  of  the  drm  shall  have  possession  of  the 
funds,  either  under  a  cUiim  as  a  creditor  of  the 
hrm,  or  otherwise,  while  they  act  In  good 
faith,  ia  a  matter  wholly  subject  to  their  con- 
trol. Indeed,  it  Ib  only  through  them,  and  Iqr 

HOWASD  IW. 
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metiH  of  their  equity  to  have  the  partoeiship 
prjperty  applied  to  the  payment  of  the  part- 
aerafaip  debts,  that  creditora  have  any  Hen  on, 
or  apeciae  rights  to,  Uie  property  of  the  drm, 
u  flMineuMied  from  the  property  of  its  mem 
beis.  (fir-porte  Muffin,  BVes.,  119;  Be-parte 
m.  10  Vee.,847;  Ex-iparU  Wmam»,\\  Ves.,  6.) 

This  partnership  was  solvent,  and  the  object 
of  the  submission  was  to  adjust  the  relative 
ririits  of  the  partners.  The  payment  of  the 
deW.  and  a  provision  for  them  out  of  the  part- 
oerdiip  fands,  was  probably  necessary,  in  order 
to  make  a  final  settlement,  without  recourse 
over,  fn  oonseqnenoe  of  payments  compulsorily 
made  by  one  partner,  which  might  disturb  the 
balance  between  himself  and  hia  copartner. 
But  it  cmainly  was  not  within  the  authority  of 
the  referee  to  make  this  provision  out  of  a  fund 
wbtcb  ibe  partners  had  otherwise  disposed  of 
by  aa  express  amement,  which  ^ey  made  part 
W*]  of  *the  submlsrion,  and  which  constituted 
a  limitation  on  his  authority. 

It  is  said  that,  bv  the  terms  of  the  agreement 
between  (he  parlies  contained  in  the  asaign- 
XBtsA,  these  debts  were  to  be  paid  as  they  should 
become  due.  and  that  to  support  the  award  the 
conn  will  intend,  they  were  all  payable  at  the 
time  it  was  made.  But  if  this  were  intended, 
tbe  agreement  would  nevertheless  remain,  by 
force  of  which  MeCormick'a  patent  fees  were 
to  be  first  paid,  out  of  the  proceeds  of  that  par- 
ticular part  of  the  property  assigned. 

Tbe  partners  agreed  in  tbe  assignment,  that, 
after  paying  McConnick  tbe  sum  of  $14,tfl0; 
and  discharging  the  legal  liabilities  of  tbe  firm, 
the  balance  of  the  assets  assigned,  as  hut  as 
collected,  should  be  paid,  onq  half  to  Sl^or- 
mii^.  one  fourtii  to  Gray,  and  the  remaining 
fOQrth  to  certain  assignees  of  Gray,  but  that 
escb  partner  should  have  a  Hen  on  the  share  of 
tlie  other,  for  any  balance  found  due  to  bim  by 
the  arbitrator:  and  that  McConnick  should 
have  a  lien  on  Gray's  share,  in  the  bands  of  the 
assignee,  for  a  specific  claim  of  twenty-five  hun- 
dred dolUrs.  together  with  any  further  amount 
which  might  prove  lo  be  due  to  him  according 
to  sn  account  therein  agreed  tn  be  rendered. 

Upon  tbe  face  of  tbe  award  we  are  unable, 
by  any  fair  intendment,  to  reconcile  it  with 
these  stipulaiions.  The  radical  error  of  the 
artntrator  seems  to  have  been,  that  he  disre- 
garded theae  artaogeraents  of  the  parUes,  by 
which  they  had  finally  bound  so  much  of  their 
anets  as  were  in  the  hands  of  the  assignee.  It 
vas  his  duty  to  assume  that  their  contract,  in 
respect  to  this  part  of  the  partnership  property, 
was  to  be  specifically  executed,  ana  then  pro- 
ceed to  consider  tbe  equities  of  the  parties  in 
consequence  of  such  an  appropriation  of  those 
foods,  as  well  as  in  consequence  of  the  other 
facts.  Bot  each  partner  had  a  right  to  the 
tpectflc  performance  of  the  trusts  cwclared  in 
tbe  assignment,  and  the  submiasion  gave  no 
powfT  to  tbe  arbitrator  to  make  an  award  in- 
consistent with  their  execution.  But  this  awtu^ 
ii  so.  In  one  aspect  of  this  bill,  it  is  a  bill  for 
Uie  execution  of  those  trusts,  and  no  reason  ap- 
peals wliy  they  should  not  be  ezeonted.  except 
tbe  award.  If  tbe  award  is  valid,  tbe  court  be- 
low rightly  decided  that  the  bill  must  be  dis- 
ainea,  for  imot  only  ban  the  general  account 
of  the  partnership  traneaodons,  but  destroys 
tbe  particular  trusts  created  by  the  aHignment 
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in  favor  of  each  partner,  in  respect  to  the  pro- 
ceeds of  the  choees  in  action  assigned.  Yet  it 
was  expressly  aareed  that  the  arbitrator  should 
do  notUDg  which  omild  hava  that  effect,  and 
so  far  as  the  award  is  relied  on  as  a  defense  to 
the  bill  against  Gray  and  Ogden,  the  tnistee,  to 
have  these  trusts  'performed,  It  is  in  dl-  [*39 
rect  conflict  with  ue  express  words  of  the  sub- 
mission. 

It  is  suggested  that  the  award  may  be  held 
valid  in  pu*!,  and  so  far  as  it  does  pursue  the 
sub.ml8sioi].  There  are  cases  in  Which,  after 
rejecting  part  of  an  award,  the  reudue  is  suffl- 
cientlv  final,  certain,  and  tn  conformity  wlUi 
tbe  suomission,  to  stand ;  but  it  is  indispensable 
that  the  part  thus  allowed  to  stand  sboald  ap- 
pear to  be  in  no  way  affected  by  the  departure 
from  the  submission.  •  In  tbe  present  case  this 
does  not  appear. .  On  the  contrary,  the  basis  of 
this  whole  award  is  efronemis.  resting  on  the 
assumption  that  the  disposal  of  the  entue  assets 
of  the  partnership  was  tne  subject  of  the  award, 
and  it  is  certain  the  arUtrator  could  properly 
have  made  no  part  of  this  award,  as  it  stands, 
if  he  had  assumed  that  the  trusts  declared  In  the 
assignment  were  to  be  executed. 

It  Is  objected  that  the  amount  in  controversy 
is  not  sufifcient  to  justify  an  appeal  to  this  court ; 
but  this  is  a  suit  for  an  account  involving  very 
large  sums  of  money,  the  complainant  claiming 
sums  greatly  exceeding  two  thousand  dollars, 
by  force  of  tbe  assignment  and  otherwise,  and 
the  defendant  Gray  insisting  on  the  award,  as 
a  bar  to  the  whole  claim.  It  is  no  answer  to 
say  that,  if  this  suit  should  be  defeated,  the 
complainant  may  have  some  other  title,  which 
will  not  be  worth  two  thousand  dollars  less 
than  tbe  value  of  what  he  now  claims.  The 
question  is,  whether  the  matter  in  dispute  in 
this  suit  is  of  tbe  value  of  two  thouraod  dollars. 
Besides,  this  matter  is  a  claim  for  an  account 
far  exceeding  that  amount,  and  it  does  not  ap- 
pear that  the  defendant  concedes  to  tbe  com- 
plainant his  whole  claim,  except  some  sum  less 
than  two  thousand  dollars.  There  remiuns, 
therefore,  a  dispute  concerning  this  large  claim, 
not  narrowed  by  any  concession  of  the  defend- 
ant, M  as  to  be  reduced  below  tbe  sum  which 
is  required  by  law  for  an  appeal.  It  is  urged, 
also,  that  the  appeal  is  not  well  taken,  because 
the  complainant  obtained  leave  to  amend,  after 
the  decree  diamisdng  the  bin  was  entered.  But 
it  appeedv  from  tbe  'record  that  this  decree  to 
dismiss  the  bill  was  regularly  stricken  out  be- 
fore the  leave  to  amend  was  granted,  and  after- 
wards, ithen  the  complainant  elected  not  to 
amend,  the  bill  was  ordered  to  be  dismissed  by 
reason  of  the  demurrer.  From  ttUs  last-men- 
tioned decree  tbe  appeal  was  taken,  and  it  was 
regularly  and  properly  allowed. 

The  decree  of  the  Circuit  Court  must  be  re- 
versed, and  the  case  remanded  with  directions 
to  that  court  to  overrule  the  demurrer,  and  or- 
der the  defendants  to  answer  tbe  bill. 

*ORDER.  [*4:0 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  IHInois. 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  nere  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the  said 
Circuit  Court  In  tUs  oaoie  be,  and  the  nme  is 
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hereby  reversed,  with  costs;  and  that  this  cause 
Ik,  and  the  aame  is  liereby  remanded  to  the  said 
Cirtmlt  Court,  with  directions  to  oremile  the 
demurrer,  uid  order  tlie  defendants  to  answer 
IheblU. 


THE  UNITED  STATES.  AppeOanti. 

9, 

FRANCIS  P.  FERREIRA,  Administrator  of 
Francib  Pass,  Deceased.' 

No  appeal  lieifrcm  deeuion  of  DUtriet  Judge  of 
U.  8.  for  Florida,  upon  cmitmfor  mar  dam- 
age* a(^udieateda»e<mmiuumer,  under  special 

The  Treaty  of  1819,  between  the  United  States 
and  Spaia,  coDtalns  the  followisff  stipulation,  viz.: 

"The  United  States  shall  cause  satisfaction  to  be 
made  for  the  Injuries,  If  aor,  which  by  process  of 
law  shall  be  cslablisbed  to  nave  been  suffered  by 
the  Spanish  oncers  and  Individual  Spanish  Inhabit- 
ants by  the  late  operations  of  the  Amerloan  anny 
in  Florida." 

Congress,  by  two  Acts  passed  In  18S3  and  1834  (8 
Stat,  at  Isxge,  708,  and  6  Stat,  at  Large,  569),  directed 
the  Judge  of  the  Territorial^Court  of  Florida  to  re- 
ceive, ezamloe,  and  adjudge  all  cases  of  claims  for 
losses,  and  report  his  dei^ons,  if  In  favor  of  the 
claimants,  together  with  cbe  evidence  upon  which 
they  were  founded,  to  the  Secretary  of  the  Treas- 
ury, who,  on  being  satisfied  that  the  same  was  Just 
and  equitable,  within  the  provisions  of  the  Treaty, 
should  pay  the  amuutit  thereof ;  and  by  an  Act  of 
18t9  (9  Stat,  at  Large,  p.  788),  Congress  directed  the 
Judge  of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Florida  to  receive  and  ad- 
judicate certain  claims  in  the  manner  directed  by 
the  preceding  Acts. 

From  the  award  of  the  District  Judge,  an  appeal 
does  not  lie  to  this  court. 

As  the  Treaty  lt«c'lf  designated  no  tribunal  to  as- 
sess the  damages.  It  remained  fort^otigross  to  do  so 
by  referring  the  claims  to  a  commissioner  accord- 
ing to  the  established  practice  of  the  government 
in  such  cases.  His  decision  was  not  the  Judgment 
of  a  court,  but  a  mere  award,  with  a  power  to  re- 
view it,  conferred  upon  the  Secretary  of  the 
Treasury. 

THIS  was  an  appeal  fcom  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Florida. 

The  facts  of  the  case  are  stated  In  the  opinion 
of  the  court. 

It  was  argued  by  Mr.  Crittenden,  who 
placed  the  case  upon  .the  ground  which  will  be 
presently  stated,  and  by  Mr.  Johnnon  for  the 
appellee.  There  were  also  briefs  filed  on  the 
same  side  by  Me»trt.  Sherman*  W.  Coat 
Johnaon,  and  Ewin^. 

Mr.  Crittenden,  after  giving  a  history  of  the 
cause  and  the  laws,  proceeded: 
41*]  *The  District  Judge,  being  satisfied 
with  the  causes  assigned  why  this  claim  waft  not 
presented  under  the  Act  of  1834,  adjudicated 
to  the  petitioner,  upon  his  claim  and  proof,  as 
the  amount  or  value  of  his  loases,  M.OHO.  and 
for  interest  thereon  at  the  rate  of  o  per  cent, 
from  the  tenth  of  May,  1813,  to  the  26th 
June,  18S6,  $6,736.88.  making  In  all  913.806.- 
88. 

From  this  decision  the  District  Attorney 
prayed  an  appeal  lo  the  Supreme  Court  of  the  : 
United  States,  "to  the  end  that  he  might,  if 
the  laws  allowed  it,  prosecute  such  appeal  if 
instructed  to  do  so."  I  Itnow  nothing  more  of 
this  proceeding  than  that,  upon  this  appeal,  the 

1.— Mr.  JuiUoe  WAnv  did  not  ait  In  this  nmw. 
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case  has  been  brought  to  tliis  court;  and  being 
here,  It  would  be  quite  agreeable  to  me  if  Ibe 
court  would,  by  its  high  auUiority.  nttle  and 
determine  all  the  quMtions  that  arise  out  of 
this  case,  and  which  are  presented  before  the 
Treasury  Department  in  many  others  of  a  like 
character,  and  especially  the  question  respect- 
ing the  allowance  of  interest  on  the  amount  of 
the  losses  or  Injuries  sustained  by  the  Claim- 
ants. 

These  questioiu  have  from  the  Drat  been  aub- 
jecta  of  controversy  between  the  chdmants  and 

the  Secretary  of  the  Treasuiy,  and  are  likely  to 
continue  so  till  some  higher  authority  shall  in- 
terpose. It  would  be  conducive  to  the  put^ 
interest,  and  certidnly  desirable  to  the  govern- 
ment, to  obtain  the  judgment  and  directiona 
of  this  enlightened  court  tm  thla  vend  sab- 
ject. 

In  the  adjtiatment  or  adjudication  of  these 
Florida  claims  by  the  Florida  judges,  interest 
was  allowed,  except  in  a  few  instances.  Tlw 
first  of  these  adjudications  were  presented  to 
the  Secretary  of  the  Treasury  for  payment  in 
the  year  1835,  and  others  tiave  been  constantly 
and  succes^vely  presented  from  that  time  to  the 
present.  Tlie  number  of  claims  thus  presented 
18  about  two  hundred,  and  the  amotint  paid  lias 
exceeded  one  million  of  dollars.  But  from  the 
first  and  in  every  case  where  interest  had  been 
allowed  by  the  Florida  judge,  the  prindpal 
only  was  paid,  and  the  Interest  disallowed  and 
rejected  by  the  Secretary  of  the  Treasury.  For 
-the  period  of  the  laat  twoity-flTe  yean  this  lias 
been  the  unvaried  and  nnifnm  coune  of  de- 
cision and  action  by  every  successive  Secretary 
of  the  Treasury  who  has  acted  on  the  subject, 
sustained  by  the  oflScial  opinions  of  aeveral  at- 
torneys-general, and  without  the  expressed  dia- 
sent  of  any  one  of  them  officially  declared. 

It  is  respectfully  insisted  on  the  part  of  the 
United  States  that  such  a  uniform  andlmg- 
continued  series  and  course  of  decision  has 
made  the  disallowance  of  interest,  in  whatever 
fonn  awarded,  a  ret  a^judieata. 

Congress  bad  power  to  create  a  special  tribu- 
nal, with  jurisdiction  to  examine  and  adjust 
or  adjudg[e  tliese  claims  arising  under  the  Trraty 
with  Spain.  Their  power  in  this  respect  was 
*plenai7  and  discretionary.  By  the  Acts  [*4S9 
above  referred  to  they  exercised  that  power,  and 
created  such  a  tribunal.  It  was  a  Judicatoiy 
triiranal  which  they  established.  conalBting  of 
two  parts  or  members,  namely,  one  of  the  ter- 
ritorial judges  of  Florida  to  act  and  decide  in 
the  first  mstance;  and  second,  the  Secretary 
to  exercise  a  revisory  power  or  jurisdictioa 
over  the  decisions  of  the  Florida  judge,  paying 
the  amount  of  them  only  "  on  being  satiafled 
that  the  aame  is  just  and  equitable  within  the 
proviEions  of  the  Treaty."  To  this  tribunal, 
thus  constituted.  Congress  crave  authority  to 
decide  on  these  claims;  the  decision  of  the  Sec- 
retary of  the  Treasury  being  revisory  and  final. 
His  decision  was  in  its  nature  Judicial,  and 
made  of  the  matter  decided,  a  ret  a^udieata, 
in  every  rational  and  legitimate  sense  of  tlioeif 
terms.  The  decision  of  a  special  or  limited 
tribunal  upon  a  subject  within  its  Jurisdictioa 
is  just  as  conclusive  and  binding  at  tlie  jodg- 
menta  of  courts  of  the  hlghestam  most  nnUm- 
ited  Jurlsdicttott. 

The  piwent  ewe  to,  la  ibi  origin,  and  In  re< 
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Bpect  to  tfae  question  of  interest,  identical  with 
the  otber  Florida  cases  above  alluded  to. 

I  take  it  for  granted  that  the  substitution  of 
the  jud^  of  the  District  Court  of  the  United 
Suie«,  &c.,  in  place  of  the  territorial  judge, 
u  the  perGOQ  to  adjust  or  adjudge  these  claims, 
cso  in  no  respect  make  any  material  difference. 
The  aulbority  of  the  one  and  the  other  is  ex- 
actly the  same,  and  the  effect  of  their  aets  the 
same,  whether  they  be  called  judges,  or  com- 
miMioDen)  a^  in  the  above  cited  Act  of  Con- 
gress of  32a  February,  1847.  The  Act  of  Con- 
gress is  the  measure  of  their  authority  and  of 
uw  effect  of  their  proceedings  under  that  au- 
thority. 

Mr.  Johnnon  was  tha  only  counsel  who 
argued  the  case  orally,  for  the  appellee;  the 
other  couosel  filed  briefs.  It  is  proper  to  say, 
that  a  motion  had  been  made  by  the  counsel  for 
the  appellee  to  dismiss  the  case  for  want  of 
jnriMiction.  l^is  may  serve  to  explain  the 
prelimiuarj  remarks  of  Mr.  Joktuxm,  which 
w«e  as  follows: 

It  is  our  earnest  wish,  in  behalf  of  the  ap- 
pellee, that  this  court  should  take  jurisdiction 
of  the  case,  and  hear  and  decide  it  upon  the 
merits,  that  if  the  decision  of  the  court  below 
be  wrong,  its  errors  may  be  corrected,  and  we 
may  know  the  limits  of  our  rij^ta;  and  If  the 
dcosion  be  correct,  that  it  may  be  so  pro- 
Bounced  by  the  authoritative  voice  of  this  nigh 
tribunal. 

Nevertheless,  in  order  to  raise  such  questions 
as  may  be  thus  raised,  we  have  found  it  neces- 
sary to  move  to  dismiss  the  appeal.  In  the  con- 
>kie ration  of  that  motion,  however,  we  do  not 
feel  bound  to  use  such  argumenta  only  as  will 
43*]  tend  to  show  that^an  appeal  does  not 
lie  in  this  case,  but  think  we  may  with  propri- 
ety present  such  views  on  the  subject,  and  re- 
fer to  such  authorities,  as  in  our  judgment  in 
any  manner  bear  upon  the  question,  and  which 
will  enable  the  court  the  more  readily  to  appre- 
hend and  decide  it. 

The  que^iou  now  strictly  before  the  court 
iDvulves  the  nature  of  the  aabn,  and  the  char- 
actor  of  the  tribiuial  whose  decision  la  here  for 
revision.  We  will  therefore  conrider  it  in 
this  order,  and — 

I.  As  to  the  nature  of  the  claim;  is  it,  and 
is  the  class  to  which  it  belongs,  the  proper 
subject  of  judicial  InTestigation  and  dedsion? 

(Then  followed  an  explanation  of  the  case, 
after  which  the  inference  was  drawn.) 

Tlum  can  be,  therefore,  no  objection  to  the 
ordinary  jurisdiction  of  the  courts  of  the 
United  States  arising  from  the  nature  of  these' 
claims.  They  are  proper  subjects  for  the  in- 
vestigation of  courts  of  justice,  involving  as 
they  do  questions  touching  the  rights  of  [m>p- 
eriy  and  injuries  thereto.  They  fall  properly 
within  the  jurisdiction  of  courts  of  the  United 
Slates,  as  the  judicial  injury,  and  the  rights  to 
which  it  refers,  arise  out  of  treaty  stipufations. 
and  Acts  of  Congress  to  carry  the  Treaty  into 
effect. 

They  are.  therefore,  wholly  unlike  the  duties 
tt templed  to  be  imposed  by  the  Act  of  Marcli 
S,  XVa,  OQ  the  Circuit  and  Disb-ict  Courts, 
reiaiive  to  pensions,  and  which  they  refuse  to 
perform  because  they  were  not  judicutl,  holding 
the  Act  for  tb8t,araoux  other  Ibiniw,  unconatitu- 
UooaliodToid.  (FIftrS  DftU.  Kep..  410.  note.) 
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Whatever  analogy,  thierefore,  may  he  found 
in  other  respects,  or  if  not  found,  made  by  con- 
struction, between  the  Act  of  ■  1793  and  tiu^  of 
1823.  they  differ  wholly  in  this,  that  the  duty 
imposed  by  that  Act  was  not  judicial  In  its  nat- 
ure; in  this,  it  is  strictly  so;  and  the  instmc- 
tioDB  of  the  Legislature  to  the  judicial  trihnnala 
on  whom  the  duty  is  imposed  "to  receive,  ex- 
amine, and  adjugc,"  is  an  explicit  instruction 
to  perform  that  duty  judicially. 

II.  We  have  next  to  consider  the  character  of 
the  tribunal  whose  decision  is  befora  this  court 
for  revision;  and  on  this  point  several  Inquiries 
:  suggest  themselves: 

Ist.  Was  it  a  mere  commission,  not  judicial 
in  its  character,  whose  decision  might  be  taken 
up  to,  and  revised  by,  the  Secretary  of  the 
Treasury  in  his  capacity  as  an  executive  officer? 

2d.  Or  was  it  a  judicial  tribunal,  part  of  a 
judicial  system,  created  by  the  Acta  of  XSSSt 
and  1884,  under  the  Treaty,  which  acted  and 
decided  judicially,  but  from  which  an  appeal 
lay,  not  to  this  court,  but  to  the  Secretary  of  the 
Treasury,  as  the  highest  *appellat«  tTK  [*44 
bunal  in  that  special  system  cre^ed  under  the 
Treaty  by  those  statutes? 

8d.  Or  was  it  a  judicial  tribunal  whose  de- 
cision was  final  In  all  cases  coming  within  the 
special  juriadicUon  conferred  upon  it  under  the 
Treaty  ? 

4th.  Or  was  It  an  ordinary  judicial  tribunal, 
from  which,  in  these,  as  in  other  caaea,  an  ap- 
peal lies  to  this  couri? 

(Upon  each  of  these  questions  the  argument 
was  very  elaborate.) 

III.  Then  arises  the  Question,  Is  the  deddon 
final,  or  does  an  appeal  he  from  It  to  this  court? 

There  is  nothing  in  the  nature  of  the  case 
itself,  or  the  mode  of  proceeding  directed  by 
the  Acte  of  1833  and  1834,  which  tends  to  set- 
tle this  question.  If  the  United  States  bad  not 
assumed  the  satisfaction  of  these  injuries,  suits 
would  have  been  brought  agaiiist  the  trespass- 
ers in  the  usual  form,  and  a  writ  of  error  would 
have  lain  to  revise  the  judgments.  But  the 
United  States  assumes  the  liability,  agrees  by 
Treaty  to  open  her  courts,  and  allow  the  iniuriea 
to  be  established  by  her  legal  process,  and  oiuds 
herself  to  m^e  satisfaction  for  the  injuries,  if 
any,  which  shall  be  so  established.  But  the 
United  States  is  not  formally  made  defendant 
on  the  record;  this  was  not  directed  by  the 
Acta  of  Congress,  but  the  claims  were  presented 
to  the  tribunals  which  she  designatea  "  to  re- 
ceive, examine,  and  adjudge  them.  They 
were  claims  against  the  United  States,  and  it  is 
not  a  matter  of  substance  whether  she  was 
named  on  the  record  as  defendant  or  not;  they 
were,  nevfrtheless,  "cases."  within  the  legal 
meaning  of  the  term;  whether  belonging  to 
that  numerous  class  of  cases  called  in  the  books 
ex-parte,  or  the  sUll  more  numerous  class  of 
cases  inter  partes,  is  immaterial.  But  what 
militates  against  the  right  of  appeal  is  the  provis- 
ion, that  the  judges  shall  report  their  decision 
to  the  Secretary  of  the  Treasury,  who  shall 
"  pay  the  amount  thereof." 

But,  on  the  other  hand,  wo  perceive  nothing 
In  tliese  statutes  tocut  off  an  appeal,  if  the  de- 
cision be  against  the  claimant.  The  case  before 
the  court  was  prosecuted  in,  and  decided  by, 
.  the  District  Court  of  Florida,  and  there  seems 
I  to  be  DO  otber  zeaioa,  Uuu  that  named,  why 

Digitized  by  Google 


44 


BopBUB  Court  or 


THE  TTktfbd  States. 


1851 


the  general  law  aulliot-lzlng  appeals  from  tho!>e 
cuurts  should  not  extend  to  and  embrace  this 
caae.  If,  however,  ao  appeal  do  not  lie,  it  must 
be.  as  we  think,  because  the  decision  of  the 
Judge  of  the  District  Court  of  Florida  was  final, 
not  Because  the  Secretary  of  the  Treasury  is  the 
appellate  Iribnnal. 

Mt.  Chief  Jvttiee  Taney  delivered  the  ofdn- 
ion  of  the  court: 

This  purports  to  be  an  appeal  from  the  Dis- 
46*1  trict  Court  of  the  "United  States  for  the 
Nortnern  District  of  Florida.  The  case  brought 
before  the  court  ia  this: 

The  Treaty  of  1819  by  which  8|>ain  ceded 
Florida  to  the  United  Stales,  contains  the  fol- 
lowing pttpulation  in  the 0th  article: 

"The  United  States  shall  cause  satisfaction 
to  be  made  for  the  injuries  if  any,  which  by 
process  of  law  shall  be  established  to  have  been 
suffered  by  the  Spanish  officers  and  individual 
Spanish  inhabitants  by  the  late  operations  of 
*Jie  American  army  in  Florida." 

In  lj328  Congress  passed  an  Act  to  carry  Into 
execution  this  article  of  the  Treaty.  The  Ist 
section  of  thio  law  authorizes  the  judges  of  the 
superior  courts  established  at  St.  Augustipe 
and  Pensacola  respectively,  to  receive  and  ad- 
just all  claims  arising  within  their  respective 
Jurisdictions,  agreeably  to  the  provisions  of  the 
articleof  the  Treaty  above  mentioned ;  and  the  2d 
section  provides  "that  in  all  casee  where  the 
jud^s  shall  decide  in  favor  of  the  claimants  the 
decisions,  with  the  evidence  on  which  they  are 
founded,  shall  be  by  the  said  judges  reported 
to  the  Secretary  of  the  Treasury,  wno,  on  being 
satisfied  that  Uie  same  is  just  and  equitable, 
within  the  provisions  of  the  Treaty,  shall  pay 
the  amount  thereof  to  the  person  or  persons  in 
whose  favor  the  same  is  adjudged." 

Under  this  law  the  Secretary  of  the  Treasuiy 
held  that  it  did  not  ap^ly  to  iojurws  suffered 
from  the  causes  mentioned  in  the  Treaty  of 
1812  and  1813.  but  to  those  of  a  subsequent 
period.  And  in  consequence  of  this  decision, 
another  law  was  passed  in  1684,  extending  the 
provisions  of  the  former  Act  to  injuries  suffered 
in  1812  and  1818,  but  limiting  the  time  for  pre- 
senting the  claims  to  one  year  from  the  passage 
of  the  Act.  Tliis  law  embraced  the  euim  of 
the  present  claimant. 

He  did  not,  however,  present  his  claim  within 
the  time  limited.  And  in  1849  a  special  law 
was  passed  authorizinii  the  District  J  iidgc  of  the 
United  States  for  the  Northern  District  of  Flor- 
ida, to  receive  and  adjudicate  this  claim  and 
that  of  certain  oiht-r  persons  mentioned  in  the 
law,  under  the  Act  of  1834;  the  several  claims 
to  be  settled  by  the  Treasury  as  in  other  cases 
under  Uie  said  Act.  Florida  had  beraime  a  State 
of  the  Union  in  1849,  and  therefore  the  District 
Judge  was  Bubstltuteit  in  the  place  of  the  terri 
torial  otttci-r. 

Ferreira  presented  his  claim  according  to  thtr 
District  Jud^e,  who  took  (he  testimony  offered 
to  support  It,  and  decided  that  the  amount 
stated  in  the  proceedings  was  due  to  him.  The 
District  Attorney  of  the  United  Slates  prayed 
an  appeal  to  this  court'  from  this  decision;  and 
under  that  prayer  tlic  case  has  been  docketed 
here  as  an  appeal  from  the  District  Court. 
40*1  *Thti  only  qiiesl  ton  now  liefore  us  Is 
whether  wo  hava  any  JurtsdicUun  in  the  case. 
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And  in  order  to  determine  that  question  we 
must  examine  the  nature  of  the  proceeding 
before  the  District  Judge,  and  the  character  of 
the  decision  from  which  this  appeal  has  been 
taken. 

The  Treaty  certainly  created  no  tribunal  by 
which  these  damages  were  to  be  adjusted,  and 
gives  no  authority  to  any  court  of  justice  to  in* 
quire  into  or  adjust  the  amount,  which  the 
United  States  were  to  pay  to  the  respective  par- 
ties who  had  suffered  damage  from  the  causes 
mentioned  in  the  Treaty.  It  rested  with  Con- 
gress to  provide  one.  according  to  the  treaty 
stipulation.  But  when  that  trfbuna]  was  Bp- 
pointed  it  derived  Its  whole  authority  from  the 
law  creating  It.  and  iv>t  from  Ihe  Treaty;  and 
Congress  had  the  right  to  regulate  its  proceed- 
ing and  limit  its  power;  and  to  subject  its  de- 
cisions to  the  control  of  an  appellate  tribunal, 
if  it  deemed  it  advisable  to  do  so.. 

Undoubtedly  Congress  was  bound  to  provide 
such  a  tribunal  as  the  Treat/ described.  But 
if  they  failed  to  fulfill  that  promiso,  it  is  a  ques- 
tion between  the  United  States  and  Spain.  The 
tribunal  created  to  adjust  the  claims  cannot 
change  the  mode  of  proceeding  or  the  character 
in  which  the  law  authorizes  It  to  act.  under 
any  opinion  it  may  entertain,  that  a  different 
mode  of  proceeding,  or  a  tribunal  of  a  different 
character,  would  better  comport  with  the  pro- 
visions of  the  Treaty.  If  it  acts  st  all.  It  acta 
under  the  authority  of  the  law  and  must  obey 
the  law. 

The  territorial  judges,  therefore,  in  adjusting 
these  elaima,  derived  their  authority  altogether 
from  the  laws  above  mentioned;  and  their  de- 
cisions can  be  entitled  to  no  hif^er  respect  or 
authority  than  these  laws  gave  them.  Tney  are 
referred  by  the  Act  of  1823  to  the  Treaty  for 
the  descnption  of  the  injury  which  the  law 
requires  them  to  adjust ;  but  not  to  enlarge  the 
power  which  the  law  confers,  nor.  to  change 
the  diaracter  In  which  the  law  authorizes  them 
to  act. 

The  law  of  1823,  therefore,  and  Dot  the  stip- 
ulations of  the  Treaty,  furnishes  ttie  rule  for  the 
proceeding  of  the  territorial  fudges,  and  deter- 
mines their  character.  And  it  Is  manifest  that 
this  power  to  decide  upon  the  validity  of  these 
claims,  is  not  conferred  on  them  as  a  judicial 
function,  to  be  exerelscd  in  the  ordinary  forms 
of  a  court  of  justice.  Forlheraisto  be  no  auil; 
no  parties  in  the  legal  acceptance  of  the  term, 
are  to  Iw  made — no  process  to  issue ;  and  no  ope 
is  authorized  to  appear  on  behalf  of  the  United 
States,  or  to  summon  witnesses  in  the  case.  The 
proceeding  is  altogether  ex  parte;  and  all  that 
the  judge  is  required  to  do,  is  to  receive  the 
claim  when  the  party  presents  it,  and  to  adjust 
it  upon  such  evidence  as  he  may  have  before 
him,  or  be  able  himself  to  obtain.  But  neither 
the  evidence,  nor  *bis  award,  arc  to  l>e  [*47 
filed  in  the  court  in  which  he  presides,  nor  re- 
corded there;  but  be  is  required  to  transmit, 
both  Ihe  decision  and  the  evidence  upon  which 
lie  dc<:ided,  to  the  Secretary  of  the  Treasury ; 
and  the  claim  is  to  be  paid  if  the  Secretary 
thinks  it  just  and  equitable,  but  not  otherwise. 
It  is  to  be  a  debt  from  the  United  States  upon 
the  decision  of  the  Secretary,  but  not  upon  that 
of  the  judge. 

It  is  too  evident  for  argument  on  the  sub- 
ject, lluu  such  a  tribunal  is  not  a  judicial  one. 

HOWABO  18, 
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and  tUat  llie  Act  of  Congress  did  not  intend  to 
make  it  one.  The  aulhorily  conferred  on  the 
n^peelive  jud.^cs  was  nothing  more  -than  that 
of  a  commisfioner  to  adjust  certain  claims 
against  the  United  States;  and  the  office  of 
jadges.  and  their  respective  juriadictitHiR,  are 
ntfemxl  to  Id  Uie  law.  merely  as  a  deiii^Dalion 
of  the  perBons  to  whom  the  authority  is  con- 
fided, and  the  territorial  limits  to  which  it  ex- 
teodH.  The  decision  is  not  the  judgment  of  a 
court  of  justice.  It  h  the  award  of  a  commis- 
iiooer.  The  Act  of  1834  calls  It  ao  award.  And 
an  m|^al  to  this  court  from  such  a  decision, 
by  such  an  authority  frcnn  the  judgment  of  a 
court  of  record,  would  be  an  anomaly  in  the 
bistoiT  of  Jurisprudence.  An  appeal  might 
til  well  have  been  taken  from  the  awards  of  the 
b>«rd  of  commissioners,  under  the  Mexican 
Treaty,  which  were  recently  sitting  in  this  city. 

Kor  can  we  see  any  ground  for  objection  to 
the  power  of  revistoa  and  control  given  to  the 
Secrelsiy  of  the  Treanury.  When  th  j  United 
Stales  consent  to  submit  the  adjustment  of 
cUims  against  them  to  any  tribunal,  they  have 
a  right  to  prescribe  the  conditions  on  which 
(hoy  will  pay.  And  they  had  a  right  therefore 
to  nMke  the  approval  of  the  award  by  the  Sec- 
leiapy  of  the  Treasury,  one  of  the  conditions 
upno  which  they  would  agree  to  be  liable.  No 
elaim.  tiierefore,  is  due  from  the  United  States 
until  it  is  sanctioned  by  him;  and«his  decision 
against  the  claimant  for  the  whole  or  a  part  of 
the  claim  as  allowed  by  the  judge  is  final  and 
coQclosive.  It  cannot  afterwards  be  disturbed 
by  an  appeal  to  this  or  any  other  court,  or  in 
any  other  way,  without  the  authority  of  an 
Act  of  Congress. 

It  la  said,  however,  on  the  part  of  the  claim- 
aot.  that  the  Treaty  requires  that  the  injured 
parties  should  have  an  opportunity  of  establish- 
ing their  claims  by  a  process  or  law ;  that  proc- 
e«  of  law  means  a  judicial  proceeding  in  a 
court  of  justice;  and  that  the  right  of  super- 
visioa  given  to  the  Secreta^,  over  the  decision 
of  the  District  Judge,  is  therefore  a  violation 
uf  the  Treaty. 

The  court  think  differently;  and  that  the 
government  of  this  country  is  not  liable  to  the 
rtproach  of  having  broken  its  fuith  with  Spain. 
The  tribunals  establinhed  are  substantially  the 
MDK  with  those  usually  created,  where  one  na- 
48*)  tion  agrees  by  •treaty  to  pay  debts  or 
daniftges  which'  may  be  found  to  be  due  to  the 
diizensof  anotbercouDtry.  Thla  Treaty  meant 
nothing  more  than  the  tribunal  and  mode  of 
proceeding  ordinarily  established  on  such  oc- 
cawms;  and  well  known  and  well  understood 
when  treaty  obligations  of  this  description  are 
nodenaken.  But  if  it  were  admitted  to  be 
•Aberwiae,  it  is  a  question  between  Spain  and 
that  dniument  of  the  government  which  Is 
diarsea  with  our  foreign  relations;  and  with 
wlucD  the  Judicial  branch  has  no  concern. 
Certainly  die  tribunal  which  acts  under  the 
law  of  Congress,  and  derives  all  lis  authority 
Irom  it,  cannot  call  in  question  the  validity  of 
its  provisions,  nor  claim  absolute  and  final 
power  for  its  decisions,  when  the  law  by  virtue 
of  which  the  decisions  are  made,  declares  that 
tbey  shall  not  be  final,  but  subordinate  to  that 
of  the  Secretary  of  the  Treasury,  and  subject 
to  lua  levenal. 
And  if  the  judicial  branch  of  the  government 
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had  the  right  to  look  into  the  construction  of 
the  Treaty  in  this  respect,  and  was  of  opinion 
that  it  require<l  a  judicial  proceeding;  and  that 
the  power  given  to  the  Secretary  was  void  as 
in  violation  of  the  Treaty,  it  would  hardly 
strengthen  the  case  of  the  claimant  op  this  afh 
peal.  For  the  proceedings  before  the  Judge, 
are  as  little  judicial  in  their  character  an  that 
before  the  secretary.  And  if  his  decisions  are 
void  on  thai  account,  the  decisions  of  the  jud^ 
are  open  to  the  same  objectionft;  and  neitlier 
the  principal  nor  interest,  nor  any  pari  of  this 
claim  could  be  paid  at  the  Treaaury.  For  if 
the  tribunal  Is  unauthorized,  ibe  awards  are  of 
no  value. 

The  powers  conferred  by  these  Acts  of  Con- 
gress  upon  the  judce  as  well  as  the  Secretary, 
are.  it  is  true,  judicial  In  their  nature.  For 
judgment  and  discietion  must  be  exercised  by 
botu  of  them.  But  it  is  nothing  more  than  the 
power  ordinarilv  given  by  law  to  a  commis- 
sioner appointed  to  adjust  claims  to  lunds  or 
money  under  a  treaty ;  or  spedal  powers  to  in- 
quire  into  or  decide  any  other  particular  class 
of  controversies  in  which  the  public  or  individ- 
uals may  be  concerned.  A  power  of  this  des- 
cription may  constitutionally  be  conferred  on 
a  Secrelarv  as  well  as  on  a  commissioner.  But 
is  not  judicial  in  either  case,  in  the  sense  in 
which  judicial  power  is  granted  by  the  Con- 
stitution to  the  courts  of  the  United  States. 

The  proceeding  we  are  now  considering,  did 
not  take  place  before  one  of  the  territorial 
Judges,  but  before  a  district  judge  of  the 
United  States.  But  that  circumstance  caq  make 
no  difference,  for  the  Act  of  184ti  authorizes 
him  to  receive  and  adjudicate  the  claims  of  the 
persons  mentioned  in  the  law,  under  the  Act  of 
1884;  and  provides  that  these  claims  may  be 
settled  by  the  Treasury,  as  other  cases  undei 
the  said  Act.  It  conferred  on  the  District 
Judge,  therefore,  the  same  power,  and  the 
same  character,  "and  imposed  on  him  [*4f) 
the  same  duty  that  had  been  conferi'ed  and  liii- 
poaed  on  the  territorial  judges  before  Florida 
became  a  State. 

It  would  seem,  indeed,  in  this  case,  that  the 
District  Judge  acted  under  the  erroneous  opin- 
ion that  he  was  exercising  Judicial  power  strictly 
speaking  under  the  Constitution,  and  has  given 
to  these  proceedings  as  much  of  the  form  of 
proceedings  in  a  court  of  justice  as  was  prac- 
ticable. A  petition  in  form  Is  filed  by  the 
claimant;  and  the  judge  states  in  bis  opinion 
that  the  District  Attorney  appeared  for  the 
United  States  and  argued  the  case,  and  prayed 
an  appeal.  But  the  Acts  of  Congress  require 
no  petition.  Xlie  claimant  bad  nothing  to  do. 
but  to  present  his  claim  to  the  judge  with  tlie 
vouchers  and  evidence  to  support  it.  The  Dis- 
trict Attorney  had  no  right  to  enter  an  appear- 
ance for  the  United  States,  so  as  to  make  them  a 
party  to  the  proceedings,  and  toaulhorizea  judg 
ment  against  them.  It  was  no  doubt  hisduty  as 
a  public  officer,  if  he  knew  of  any  evidence 
against  the  claim,  or  of  any  objection  to  the 
evidence  produced  by  the  claimant,  to  bring  it 
Oefore  the  judge,  in  order  that  he  might  con- 
sider it,  and  report  it  to  the  secretary-.  But  tbe 
Acts  of  Congress  certainly  do  not  authorize  him 
to  convert  a  proceeding  tiefore  a^  commissioner 
into  a  Judicial  one,  nor  to  bring  an  appeal  from 
his  award  before  this  court. 
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The  question  as  to  the  character  in  which  a 
judge  acts  in  a  case  of  this  description.  Is  not  a 
new  one.  It  arose  as  long  ago  as  1793,  in 
Baobum't  case,  reported  in  2  Dall.,  400. 

The  Act  of  28d  of  March,  in  that  year,  re- 
quired the  Circuit  Courts  of  the  United  Stales 
.to  examine  into  ttie  claims  of  the  oflBcersand 
soldiers  and  seamen  of  the  ReTolutlon,  to  the 
pensions  granted  to  invalids  by  that  Act,  and  to 
determine  the  amount  of  pa^  that  would  be 
equivalent  to  the  disability  incurred,  and  to 
certify  their  opinion  to  the  Secretary  of  War. 
And  It  authorized  the  Secretary,  when  ha  had 
cause  to  suspect  iropodtion  or  mlstfCke,  to  with- 
hold the  pension  allowed  by  the  court,  and  lo 
report  the  case  to  Congress  at  its  next  session. 
The  authority  was  given  to  the  Circuit  Courts; 
and  a  question  arose  whether  the  power  con- 
ferred was  a  judicial  one,  which  the  Circuit 
Courts,  as  such,  could  constitutionally  exercise. 

The  question  was  not  decided  in  the  Supreme 
Court  Id  the  case  abore  mentioned.  But  the 
opinions  of  the  judges  of  the  Circuit  CcHirta  for 
the  Districts  of  New  York,  I^naylvaDia,  and 
Korth  Caroling,  are  all  given  in  a  note  to  the 
case  by  the  reporter. 

The  Judges  in  the  New  York  Circuit,  com- 
posed of  tn^f  Jiutict  Jay.  Justice  Cusbing,  and 
Duane,  District  Judge,  held  that  Hbe  power 
could  not  be  exerdsea  by  them  as  a  court.  But 
2(0*]  in  *C0Ddderallon  of  the  meritorious  and 
benevolent  object  of  the  law,  they  agreed  to 
construe  the  power  as  conferred  on  them  indi- 
vidually as  commissioners,  and  to  adjourn  the 
court  over  from  time  to  time,  so  as  to  enable 
them  to  perform  the  dutv  in  the  character  of 
commissioners,  and  out  of  court. 

The  JodKjBB  of  the  PenDsylTanls  Circuit,  con- 
testing of  Wilson  and  Blair,  Justices  of  the 
Supreme  Court,  and  Peters,  District  Judge, 
refused  toezecute  it  altogether,  upon  the  ground 
that  it  was  conferred  on  them  as  a  court,  and 
was  not  a  judicial  power  when  sutijcct  to  the 
reviuon  of  the  Secretair  of  Waraod  Conjness. 

The  judges  of  the  Circuit  Court  of  North 
Carolina,  composed  of  Iredell,  Justice  of  the 
Supreme  Court,  and  Sltgreaves,  District  Judge, 
were  of  opinion  that  the  court  could  not  exe- 
cute it  as  a  judicial  power;  and  held  It  under 
advisement  whether  they  might  not  construe 
the  Act  as  an  appointment  of  the  judges  per- 
sonally as  commissioners,  and  perform  the 
duty  m  the  character  of  commissioners  out  of 
court,  as  had  been  agreed  on  1^  the  judges  of 
of  the  New  York  Circuit. 

These  opinions,  it  appears  by  the  report  in  3 
Dall.,  were  all  communicated  to  the  President, 
and  the  motion  for  a  mandamvfi  in  Hayburn't 
case,  at  the  next  term  of  the  Supreme  Court, 
would  seem  to  have  been  made  merely  for  the 
purpose  of  having  it  judicially  determined  in 
this  court,  whether  the  Judges,  under  that  law, 
were  authorized  to  act  in  the  character  of  com- 
missioners. For  every  judge  of  the  court,  ex- 
cept Thomas  Johnson,  whose  opinion  is  not 
given,  bad  formally  expressed  his  opinion  in 
writing,  that  the  duty  imposed,  when  the  de- 
cision was  subject  to  the  revision  of  a  secretary 
and  of  Congress,  could  not  be  executed  Xty  the 
court  as  a  judicial  power;  and  the  only  ques- 
tion  upon  which  there  appears  to  have  been 
any  difference  of  <^nion,  was  whether  It  might 
not  be  construed  as  conferring  the  power  on 
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the  judges  personalty  as  commlpsioners.  And 
if  it  would  bear  thnt  contitniction.  there  seems 
to  have  been  no  doubt,  at  that  time,  but  that  they 
might  constitutionally  exercise  it,  and  the  Sec 
retary  constitutionally  revise  their  decisions. 
The  law.  however,  was  repealed  at  the  next 
session  of  the  Legislature,  and  a  different  way 
provided  for  the  relief  of  the  pensioners;  and 
the  question  as  to  the  construction  of  the  law 
was  not  decided  in  the  Supreme  Court.  But 
the  repeal  of  the  Act  clearly  shows  that  the 
President  and  Congress  acquiesced  In  the  cor- 
rectness of  the  decision,  that  it  was  not  a  Ju- 
dicial power. 

This  law  is  the  same  in  principle  with  the 
one  we  are  now  consiilcrini;,  with  this  difference 
only,  that  the  Act  of  1793  imposed  the  duty 
on  the  court  f.o  rumine,  and  not  personally  on 
the  judges.  In  the  case  before  us  it  is  imposed 
upon  the  judge,  and  *it  appears  from  [*51 
the  note  to  the  case  of  Haybum,  that  a  majoriy 
of  the  judges  of  the  Supreme  Couri  were  of 
opinion  that  if  the  law  of  1703  bad  conferred 
the  power  on  the  judges,  they  would  have  held 
that  it  was  given  to  them  personally  by  that 
description;  and  would  have  performed  the 
duty  as  commissioners,  subject  to  the  revision 
and  control  of  the  Secretary  and  Congreas,  as 
provided  in  the  law.  Nor  have  t/u^tu^  Wilson, 
Blair,  and  Peters.  District  Judges,  dissented 
from  this  opinion.  Their  communication  to 
the  President  Is  silent  upoli  this  point.  But 
the  opinions  of  all  the  judges  embrace  distinctly 
and  positively  the  provifToos  of  the  law  now 
before  us,  and  declare  that,  under  such  a  law, 
the  power  was  not  Judicial  within  the  grant  of 
the  Constitution,  and  could  not  be  exercised  as 
such. 

Independently  of  these  objections,  we  are  at 
some  toss  to  understand  how  this  case  could 
legally  be  transmitted  to  this  court,  and  certified 
as  the  transcript  of  a  record  in  the  District 
Court.  According  to  the  directions  of  the  Act 
of  Congress,  the  decision  of  the  judge  and  the 
evidence  on  which  It  Is  founded,  ought  to  have 
been  transmitted  to  the  Secretary  of  the  Treas- 
ury. They  are  not  to  remain  in  the  District 
Court,  nor  to  be  recorded  there.  They  legally 
belong  to  the  office  of  the  Sccrstan'  of  the 
Treasury,  and  not  to  the  court;  and  a  copy 
from  the  clerk  of  the  latter  would  not  be  evi 
dence  in  any  court  of  justice.  There  is  no 
record  of  the  proceedings  in  the  District  Court 
of  which  a  tr»ucript  can  legally  be  made  and 
certified:  and  omsequently  there  b  no  tran- 
script DOW  before  us  that  we  can  recognize  u 
evidence  of  any  proceeding  or  Judgment  in 
that  court. 

A  questloD  might  arise,  whether  comraissioD 
ers  appointed  to  adlust  these  claims.  u«  not  of- 
ficers of  the  Unitea  States  within  the  meaning 
of  the  Constitution.  The  duties  to  be  per- 
formed are  entirely  alien  to  the  legitimate 
functions  of  a  judge  or  court  of  justice,  and 
have  DO  analogy  to  the  general  or  special  pow  rs 
ordinarily  ana  legally  conferred  on  judges  w 
courts  to  secure  the  oue  administration  of  the 
laws.  And,  if  they  are  to  be  regarded  as  ofllcera. 
,  holding  offices  under  the  government,  the  power 
of  appointment  is  In  the  PresideDt,  by  and  with 
the  aavice  and  consent  of  the  senate;  and  Con- 
gress could  not,  by  law,  designate  the  persoDS 
to  fill  these  offices.  And  if  this  be  the  ccm- 
^      HawABD  Xa. 
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itnictioD  of  the  Constitution,  then  as  the  judge 
dnignated  conld  not  act  io  a  judicial  chanu;ter 
M  a  court,  nor  as  a  commisstoner,  because  be 
WM  not  appointed  by  the  President,  eveiy- 
tbiog  that  has  been  done  under  the  Acts  of 
1833,  and  1884.  and  1849,  would  be  void,  and 
the  payments  heretofore  made,  might  be  recov- 
cred  back  by  the  United  States.  But  this  ques- 
tioD  has  not  been  made;  nor  does  it  arise  in  the 
case.  It  could  arise  only  in  a  suit  by  the  United 
52*]  States  to  leoorer  hack  the  money.  And  *8s 
the  ease  does  Wt  present  it,  and  the  parties  in- 
loeoted  ore  not  beiore  the  court,  and  these  laws 
hsTe  for  so  many  years  been  acted  on  as  valid 
ud  coDsUtutiooal  we  do  not  think  it  proper  to 
express  an  opiDion  upon  it.  In  the  case  at  bar, 
the  power  of  the  judge  to  decide  in  the  first 
instance,  is  assumed  on  both  sides,  and  the 
controveniy  has  turned  upon  the  power  of  the 
Secretary  to  revise  it;  ana  it  is  in  this  aspect  of 
the  case  that  it  has  been  considered  oy  the 
ooort  in  the  foregoing  opinion. 

ne  appeal  must  bn  di$mia$ed  for  teant  of 

ORDIB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Florida,  and  was  ai^^ued  by  counsel;  on  con- 
sideration whereof,  U  is  how  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby  dismissed  for 
the  want  of  Jurisdiction. 

Ctt«d-I4  How^  UO:  IT  How.,  606,  HM:  U  Hov., 
ISO;  1  WalL,  »3;  7  WatL.  198 ;  B  Wall.,  Si? ;  1  Abb., 


son  BT  TBB  CH»F  JURIClBt  IHBKRTXD  BT  ORDER 
OF  THB  COURT. 

SlDoe  the  aforen>lRg  opinion  was  delivered,  the 
■ItenttoQ  of  the  court  has  been  drawn  to  the  case 
<rf  the  United  States  v.  Tale  Todd,  which  arose  un- 
der the  Act  of  1702.  and  was  decided  In  the  Supreme 
Court,  Pebruary  17, 17M.  There  was  no  oiBcial  re- 
porter at  that  time,  and  this  case  has  not  been 
priated.  It  shows  the  opinion  of  the  court  upon  a 
qoesdoQ  which  was  left  In  doubt  by  the  opinions 
of  the  different  judirea,  stated  Id  the  note  to  Hey- 
barn's  case.  And  as  the  subject  is  one  of  much 
Interest,  and  oonoerns  the  nature  and  extent  of 
Judicial  power,  tbe  substance  of  the  deol^on  in 
Tale  Todd's  case  Is  Inserted  here.  In  order  that  It 
may  not  be  overlooked.  It  similar  questions  should 
hereafter  arise. 

Tbe  U,  3d,  and  4th  sections  of  the  Act  of  17K, 
vera  ret>e«led  at  the  next  session  of  Comrress  by 
the  Act  of  F^bmary  28, 1798.  It  was  these  three  scc- 
ttom  that  vave  rise  to  the  queetlone  stated  In  the 
note  to  Haybum'e  case.  Tbe  Kepeallng  Act  provide 
ed  another  mode  for  taking' testimony,  and  deddlnv 
upon  tbe  validity  of  claims  to  the  pensions  arantea 
tnr  tbe  former  law:  and  by  the  Sd  section  it  eaved 
stl  rights  to  pensions  which  might  be  founded 
*^opoD  say  legal  adjudication,"  under  the  Act  of 
RK,  and  made  it  the  duty  of  tbe  Secretary 
of  War,  in  oonJunctioD  with  the  Attomey-Oeneral, 
to  take  suob  measures  as  might  be  neoessary  to  ob- 
tain an  adjadloation  of  the  Supreme  Oourt  bn  the 
raUdity  of  such  rights,  claimed  under  the  Act 
aforesaid,  by  the  determination  of  certain  persons 
MrHog  themselves  commlsslonets." 

It  aopears  from  this  case,  that  Chief  Justice  Jay 
sod  Justice  Gushing  acted  upon  their  construction 
of  tbe  Act  of  ITSe,  Immediately  after  Its  ptMsage 
sad  before  It  was  repealed.  And  the  saving  and 
proviso.  In  the  Act  of  17116,  was  manifestly  occa- 
HoQtA  by  the  dlfferenoe  of  opinioo  upon  that  ques- 
ttoo  which  existed  among  tbe  Justtoes,  and  was  In- 
tnuBced  for  tbefiurpoae  of  having  It  determined, 
nether  under  the  Act  oonferring  the  power  upon 
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the  Circuit  Courts,  the  Judirea  of  those  courts  when 
refusing  for  the  reasonB  assigned  by  them  to  act  as 
courts,  could  It^olly  act  as  commissioners  out  of 
court.  If  the  decision  of  the  Judges,  as  commis- 
sioners, was  a  tegal  adjudication,  then  the  party's 
right  to  the  pension  allowed  htm  was  saved;  other* 
wise  not. 

In  pursuance  of  this  Act  of  Congress,  the  case  of 
Yale  Todd  was  brought  before  the  Supreme  Court. 
In  an  amicable  action,  and  upon  a  case  stated  at 
February  Term,  179*. 

Tbe  case  was  docketed  by  consent,  the  United 
States  being  plaintiff  and  Todd  the  defendant. 
The  declaration  was  for  one  hundred  and  seventy- 
two  dollars  and  ninety-one  cents,  for  so  much 
moner  had  and  received  by  the  defendant  to  tbe 
use  of  the  United  States ;  to  which  the  defendant 
pleaded  non  awump«tt. 

*The  case  as  stated,  admitted  that  on  the  Sd  [*5S 
of  Hay.  ITUS,  the  defendant  appeared  before  the 
Hon.  John  Jay,  William  Cuahing,  and  Richard  Law,  ' 
then  being  Judges  of  the  Circuit  Court  held  at  New 
Haven,  for  the  DlMrict  of  Connecticut,  tlien  and 
there  sitting,  and  claiming  to  be  commissioners 
undei  the  Act  of  170^  and  exhibited  the  vouchers 
and  testimony  to  show  his  right  under  that  law  to 
be  placed  on  the  pension  list ;  and  that  the  Judges 
above  named,  being  Judges  of  the  Circuit  Court, 
and  then  and  there  sitting  at  New  Haven,  in  and  for 
the  Connecticut  District,  proceeded,  as  commis- 
sioners designated  In  the  said  Act  of  Congress,  to 
take  the  testimony  offered  by  Todd,  which  Is  set 
out  at  large  in  tbe  statement,  together  with  their 
opinion  that  Todd  ought  to  be  placed  on  the  pension 
list,  and  paid  at  tbe  rate  of  two  thirds  of  his  former 
monthly  wages,  wblch  tbey  understood  to  have 
been  eight  dollars  and  one  third  per  month,  and 
tbe  sum  of  one  hundred  and  fifty  dollars  for  ar- 
rears. 

The  case  further  admits,  that  the  certifloate  of 
their  prooeedings  and  opinions,  and  the  testimony 
they  had  taken,  were  afterwards,  on  tbe  6th  of  May, 
17%,  transmitted  to  the  Secretary  of  War.  and  that 
by  means  thereof  Todd  was  placed  on  tbe  pension 
list,  and  had  received  from  the  United  States  one 
hundred  and  flfty  dollars  for  arrears,  and  twenty- 
two  dollars  and  ninety-one  cents  claimed  for  bis 
pension  aforesaid,  said  to  be  due  on  the  9i  of  Sep- 
tember, 17iffi. 

And  the  parties  Bfrreed  thatif  upon  tblsstatement 
the  said  Judges  of  toe  Circuit  Court  sitting  as  oom> 
mlssioners,  and  not  as  a  circuit  court,  had  power 
and  authority  by  virtue  of  said  Act  so  to  order  and 
adjudge  of  and  oonoeming  tbe  premises,  that  then 
Judgment  should  be  given  for  the  defendant,  other- 
wise for  tbe  United  States,  for  one  hundred  and 
serentytwo  dollata  and  ninety-one  cents,  and  six  • 
cents  costs. 

The  case  was  argued  by  Bradford,  Attomey- 
Ocneral,  for  tbe  United  States,  and  Hlllhouso  for 
the  defendant ;  and  tbe  Judgment  of  the  court  was 
rendered  In  favor  of  the  United  States  for  tbesum 
above  mentioned. 

Chief  Justice  Jay  and  Justices  Gushing,  Wilnon, 
Rlalr,  and  Paterson.  were  present  at  the  dedslon. 
No  opInlOQ  was  tiled  stating  the  grounds  of  the  de- 
cision. Nor  is  any  dissent  from  the  Judgment 
entered  on  the  record.  It  would  seem,  therefore, 
to  have  been  unanimous,  and  that  Chief  Justice 
Jay  and  Justice  Gushing  became  f«tlsfied,on  further 
reflection,  that  the  power  given  in  tbe  Act  of  1793 
to  the  Circuit  Court  as  a  court,  could  not  t>e 
construed  to  give  it  to  the  Judges  out  of  court 
as  commissi  oners.  It  must  lie  admitted  that  the 
Justice  of  the  claims  and  the  meritorious  character 
of  the  claimants  would  appear  to  have  exercised 
some  influence  on  their  Judgments  in  the  flrst  in- 
stance, andto  have  led  them  to  givea  construction 
to  the  law  which  Its  laoguage  would  hardly  Justify 
upon  tberooBtllberal  rules  of  Interpretation. 

The  result  of  tbe  opinions  expressed  by  the 
Judges  of  the  Supreme  Court  of  that  day  in  the 
note  to  Haybum's  case,  and  In  the  cose  of  tbe 
United  States  v.  Todd,  is  this : 

1.  That  the  power  proposed  to  he  conferred  on 
the  Circuit  Courts  of  the  United  States  by  tbe  Act 
of  ITK  was  not  Judicial  power  within  (he  meaning 
of  the  Constitution,  and  was.  therefore,  unoonstC- 
tutional,  and  could  not  lawfully  t>e  exercised  by  tbe 
courts. 

2.  Thatasthe  Act  of  Congress  Intended  to  confer 
the  power  on  the  courts  as  a  Judicial  funotloo.it 
could  not  be  construed  as  an  authority  to  tbe  Judges 
composing  the  court  to  exercise  the  pofrer  out  of 
court  In  toe  otaaraoterof  oommiaslonerB. 

S.  That  money  paid  undera  oertlflcate  from  per- 
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sons  not aatbori»Hl  hv  law  togive  It.  tnicfht  be  re- 
covered back  by  ihe  United  States. 

The  case  of  Todd  was  docketed  by  consent  In  the 
Supreme  Court;  and  the  oourt  appears  to  have 
been  of  opinion  that  the  Act  of  Congrefleof  IT08, 
(llrcotlng  the  Secretary  of  War  and  Attomey- 
Goneral  to  take  their  opinion  upon  the  question, 
irave  them  orl^rlnal  Jurlaatctlon.  In  the  early  days 
of  the Oovemment,  the  right  of  Conffreaa  to  glTe 
orlfflual  Jurisdiction  to  theSupremeCourt,  in  cases 
nut  enumerated  In  the  Constitution,  was  main- 
tained by  many  Jurists,  and  seems  to  have  been 
fnlertalned  bv  the  learned  Judges  who  dedded 
Todd's  case.  Butdisouselon  and  more  mature  ex- 
amination has  KetlJed  the  Question  otherwise;  and 
it  has  long  been  the  estahflshed  doctrine,  and  we 
believe  now  aeBent«>d  toby  all  wbo  have  examined 
the  subject,  that  the  original  JurlMllc-tlon  of  this 
oourt  Is  oonflned  to  Uie  oases  specified  ia  the  Con- 
.  RtltutiM),  and  that  Congren  dumot  enlarge  It.  In 
all  other  oaws  Its  powv  must  be  appeUato. 


54*]  *ROBBRT  R  BARROW.  Plaintiff  in 

V. 

NATHANIEL  B.  HILL. 
Writ  terror  for  mere  Mag—Damaget. 

.Where  the  only  exceptions  taken  In  the  oourt  be- 
low, were  to  the  refusals  of  the  oourt  to  continue 
the  case  to  the  next  term,  and  It  appears  that  the 
oontlnuanoe  asked  for  below  and  thesuhig  out  the 
writ  of  error.were  only  for  the  purpose  of  dclayinir 
the  payment  otaJustdebt,  and  no  onunsel  appeared 
In  this  court  on  that  side,  the  ITth  rule  willDeap- 

8 lied  and  the  Judgment  of  the  oourt  below  be  sf- 
rmed  with  ten  per  cent,  interest. 

THIS  cnse  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  LouUiaDa. 

Hill  was  a  citizen  of  South  Carolioa,  and  sold 
two  slaves  to  Barrow,  a  citizen  of  Loul^na. 
Barrow  gave  his  note  for  $2,000,  dated  12th  of 
Februanr.  1848,  payable  twelve  months  after 
date.  When  doe.  It  was  protested.  Hill  then 
filed  his  petition  In  the  Circuit  Court  of  the 
United  States.  Barrow's  answer  admitted  the 
execution  of  the  note,  but  alleged  that  the 
negroes  were  unsound.  lo  April,  1850,  the 
cause  came  on  for  trial.  The  counsel  for  the 
defendant  moved  the  oourt  for  a  continuance 
"on  the  ground  that  William  C.  Fisher,  a 
material  witness  for-tbe  defendant.  Is  absent  or 
does  not  appear  on  the  trial  of  this  cause;  that 


the  said  Fisher  Is  in  the  citv  at  this  time;  that 
defendant  desired  the  clerk  of  this  court  to 
summon  said  Fisher,  but  that  the  marshal  has 
not  been  aUe-to  find  him  axxd  serve  him  with  a 
Bubpeena.  Nevertheless,  it  appeared  Uiat  on  the 
next  day,  Fiaher  was  present  in  court  and  ex- 
amined. The  conclusion  uf  the  first  bill  of 
exceptions  was  as  follows,  viz. : 

The  defendant  further  declares  that  he  has 
not  induced  or  consented  to  said  Fisher's  ab- 
sence; to  all  of  which  the  defendant  offered  to 
swear,  but  the  court  overruled  the  motions  on 
the  ground  that  it  appeared,  by  the  declaration 
of  Uie  counsel  for  defendant,  that  the  witness 
Fisher  was,  the  day  before,  seen  by  him  in  the 
City  of  New  Orleans,  and  '.herefore  the  court 
declared  that  the  testimony  of  the  said  witness 
would  be  received  before  the  conclusion  of  the 
Uial.  Accordingly,  the  next  morning,  the  wit- 
nen  appeared  in  court,  and  was  regularly  ex- 
amined b^  the»  counsel  of  both  defendant 
and  plaintiff,  and  his  testimony  was  commented 
on  by  counsel  before  the  cause  was  finally  sub 
mitted;  whereupon  the  counsel  for  the  defend- 
ant excepts  to  the  ruling  of  the  court,  and 
tenders  this  bis  bill  of  exceptions,  praying  that 
the  same  may  be  signed  and  made  a  part  of  Ibis 
record.  Theo.  H.  McCaleb. 

United  States  Judge. 

*The  second  bill  of  exceptions  was  as  [*0S 
follows : 

Be  it  remembered,  that  at  the  trial  of  this 
cause  before  the  court,  at  the  term  aforesaid, 
the  counsel  for  the  defendant  moved  the  oouot 
for  a  continuance  on  the  pounds  that  a  com- 
mission was  issued  by  this  court  on  the  11th 
March,  1850,  to  take  the  testimony  of  William 
S.  Green,  a  resident  of  the  Slate  of  Kentucky, 
but  supposed  to  be  at  that  time  on  a  plantation 
owned  by  said  Green  in  the  Parish  of  Terre- 
bonne. Louisiana.  That  the  testimony  of  said 
Green  is  important,  material  and  necessary  to 
the  defense.  That  due  diligence  has  been  used 
to  have  this  testimony  of  said  Green  taken,  hut 
that  the  said  commission  has  not- yet  been  re- 
turned to  this  court;  to  all  cf  which  the  defend- 
ant offered  to  swear,  but  the  court  overruled 
the  motion,  on  the  ground  that  the  commission 
had  issued  some  time  after  issue  Joined,  and 
subject  to  the  right  of  Uie  ulvene  party  to 


a OTt.— Error;  the  Supreme  Court  wfll  not  review 
the  (tb-crUinnary  action  uf  the  court  below. 

If  the  rejection  of  evldenoe  Is  a  matter  resting  in 
the  sound  discretion  of  the  court.  Ibis  cannot  t)e 
assigned  as  error.  Pblladelphla  &  Trenton  R.  R. 
Co.  T.  Sttmpson,  14  Pet.,  448. 

Discretionary  rulings  upon  evidence  are  not  sut>- 
Jectto  review.  Parsons  v.  Bedford,  8  Pet.,  448; 
Turner  v.  Yates.  1«  How.,  14. 

The  decision  of  the  court  below  tosetasideaver- 
dlct  in  oonraquence  of  an  Irregularity  committed 
by  the  Jury,  being  within  the  discretion  of  the 
court.  Is  not  examinable  on  error.  United  States 
V.  fi  lilies.  Pet.  C.  C.  IW :  8  Wheel.  Cr.  Cas..  308. 

The  frranting  or  ref uslmr  to  grant  a  motion  for 
new  trial  rests  wholl  v  In  the  discretion  of  the  oourt 
where  it  Is  made,  and  the  action  of  such  oourt  can- 
not be  questioned  or  reviewed  on  error.  Henderson 
V.  Hoore,  ft  Oanch.  11;  Marine  Ins.  Co.  of  Alex- 
andria V.  Young,  ft  Cranob,  187:  Ban-  v.  Qratz, 
4  Wheat..  318:  Bluntv. Smith,  7  Wheat.,248;  Brown 
v.  Clarke,  4  How.,  4;  Warner  v.  Norton,  80  How., 
448;  United  States  v.  Olbbert,  2  Sumn.,  ID ;  Henry  v. 
Rloketts.  t  CraDch.  C.  C.  6tf ;  HaU  v.Weare.n  U. 
B.  i8  Ott9),  7»i  PhUtp  v.Oardoar,  1  MaoArthur. 
165. 

The  Supreme  Court  will  not  bear,  on  writ  of 
error,  matten  which  are  properly  the  subject  of 

48 


application  for  new  trial.  Freeborn  t.  Smith,  8 

Wall.,  IW. 

The  cross-examination  of  a  party,  as  well  as  that 
of  a  witness.  Is  subject  to  the  control  of  ttie  oourt 
In  Its  discretion ;  and  the  exorcise  of  that  dlsore- 
tton  is  not  reviewable  on  error.  Rea  v.  Missouri, 
17  Wall.,  633. 

The  enforcement  or  disregard  of  a  rule  of  the 
oourt  below  Is  a  matter  of  dlscretton  with  that 
court,  and  not 'reviewable  on  error.  Ufe  Ins.  CO. 
V.  Francisco,  17  Wall.,  072. 

The  allowance  and  refusal  of  amendments  In  the 
pleadings  and  most  Incidental  orders  made  In  the 
progress  of  a  cause,  before  trial,  are  in  the  dis- 
cretion of  the  court  making  them.  The  Supreme 
Court-  has  always  declined  Interfering  In  such 
oases.  Wright  v.  Hollingaworlh,  1  Pet.,  168;  White 
V.  Wright,  S  How.,  IS:  Bberly  v.  Moore,  St  Bow.. 
147 :  4  Cranch.  £87 ;  6  Oranch.  11, 187 :  4  Wheat.,  fOO ; 
20  How..  SS4. 

The  decision  of  the  court  t>elow.  granting  coun- 
sel the  right  to  open  and  close  the  argument 
to  the  Jury  will  not  be  reviewed  on  appeal.  Hall 
V.  Weare. «  U.  8.  (2  Otto).  728. 

Orantlng  a  rehearing,  or  granting  or  dissolving 
a  tempory  Injunction,  rests  lo  the  sound  discretion 
Of  the  court,  and  furnishes  no  ground  for  an 
pcaL  BufBniton V.Harvey, Wu. 8.(0 Otto), 88. 
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bftTC  tbe  case  tried  wbeo  regularly  docketed; 
and  ftbo  upon  the  ground  that  a  sufBcient  time 
had  heen  allowed  for  the  return  of  Baid  com- 
niiMOD.  Whereupon  the  counsel  for  de- 
feodani  excepts  to  the  ruliogoftbe  court  and 
lenders  thU  his  bill  of  exceptions,  praying  that 
Ibe  same  may  be  sisned  and  made  a  i»trt  of  the 
the  record.  Thko.  H.  McCaliiB. 

United  States  Judge. 
After  bearing  Fisber  and  another  wIinesB  for 
the  defendant,  and  a  witness  for  the  plHloliff, 
the  court  gave  judgment  for  the  plaintlfT; 
wbereupoD  the  cause  was  brought  up  to  this 
coart  upon  the  two  exceptions  above  men- 
tioned. 

It  wa»  argued  by  Mr.  Venable  for  the  de- 
fendant in  error,  no  counsel  appearing  for  the 
I^atiff  in  eiror. 

Mr.  Veasble  said:  The  only  error  assigned 
b,  that  the  judge  below  overruled  a  motion 
(or  a  MWtinuanee,  for  reasons  eet  forth  in  the 
bill  of  exceptions;  an  application  for  a  cod- 
tiauance  being  addressed  to  the  discretion  of 
Ibe  court,  it  is  submit  ted  that,  in  this  case,  that 
discretion  was  soundly  exercised;  and  Ibe  de- 
feiulaDt  prays  tliat  the  judgment  be  affirmed. 
And  a>  it  appears  that  this  writ  of  error  was 
sued  out  for  delay,  be  further  aaks  that  dam- 
ages may  be  awarded  him,  according  to  the 
serenteenth  rule  of  this  court. 

Mr,  CkiffJuUke  Tu^j  delivered  the  opin- 
ion of  the  court: 

This  case  is  tirougbt  up  by  a  writ  of  error, 
dbrcted  to  the  Circuit  Court  of  ihe  United 
Mates  for  Ihe  Eastern  District  of  Louisiana. 
56*1  *No  counsel  baa  appeared  in  this  court 
for  the  plaintiff  in  error.  The  case  has  been 
failed  in  its  regular  order  for  arfoiment,  and 
Ihereapon  the  counsel  for  the  defeadnot  has. 
under  the  19th  rule  of  the  court,  opened  the 
record  and  ai^ued  the  case,  and  prays  an  affirm 
ance  of  the  judgment,  with  ten  per  otot.  dam- 
ages, on  the  ground  that  the  writ  of  error  was 
issued  merely  for  delay. 

Upon  looking  into  the  record,  it  appears  thai 
twoexcepli'ms  were  taken  in  the  court  below  by 
the  plaintiff  in  error;  and  both  of  them  were 
taken  to  the  refusal  of  the  court  to  continue  the 
case  to  the  next  term. 

It  has  been  repeatedly  decided  in  this  court, 
that  a  motion  for  the  continuance  of  the  cause 
addresses  itself  to  the  sound  judicial  discretion 
of  the  court,  aod  its  decision,  for  or  agaloat  the 
nx>tion,  cannot  be  assigned  as  error  In  this 
court.  The  rule  is  so  familiar  in  practice,  that 
it  iiunneceasaiy  to  refer  to  cases  to  prove  it.  The 
dedskn  of  the  Circuit  Court,  therefore,  upon 
the  motions  above  mentioned,  is  no  ground  for 
reveraing  the  judgment,  and  does  not  afford 
any  reasonable  foundation  for  suing  out  this 
writ  of  error. 

And,  upon  examining  the  statement  In  the 
ezoeptiona,  and  the  reasons  asaigned  by  tbe 
court  fOT  its  refusal,  the  inference  would  seem 
to  be  irresistible,  tliat  tbe  continuance  was  not 
sAed  for  by  tbe  plaintiff  in  error,  under  the 
expectation  that  It  would  enable  bira  to  obtain 
tesUmoDy  material  to  his  defense,  but  to  delay 
the  payment  of  a  lust  debt,  and  that  the  writ 
of  error  was  sued  out  for  the  same  purpose. 
The  case,  therefore,  falls  within  tbe  17th  rule 
of  the  court,  and  the  judgment  is  accordingly 
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affirmed,  with  ten  per  cent,  interest  on  the 
amount,  from  the  rendition  of  the  judgment 
in  the  Circuit  Court  until  paid. 

OHOBR. 

This  cause  came  on  to  be  heard  on  the  Imn- 
Bcript  of  the  record  from  the  Circuit  Court  of 
the  United  Slates  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel  for  the 
defendant  in  error;  on  con'ideratlon  whereof,  it 
is  now  here  ordered  and  adjudged  by  this  court, 
that  tbe  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby  affirmed, 
with  costs  and  with  interest,  at  Ihe  rale  of  ten 
per  centum  per  annum  on  the  amount,  from 
Ihe  rendition  of  the  judgment  in  the  Circuit 
Court  until  pud. 


•JOHN  D.  BRADFORD  AMD  BEN-  [•ST 
JAMIN  H.  BRADFORD,  AppdUtnU, 
«. 

THE  PRESIDENT.  DIRECTORS  AND 
COMPANY  OF  THE  UNION  BANK  OF 
TENNESSEE. 

SubiiUution  ^  one  eaiUraet  for  another — r^lUa 
of  partiu  under — MetenHon  <(f6iU  to  eompUte 
equity  viUumt  croet  biU. 

Where  there  iras  a  oontract  for  the  nle  of  land 
for  the  purohase  of  wbloh  Indorsed  notes  were 
given,  but  l>efore  the  time  arrived  for  the  malclng 
ofadeed,  the  purehasor  fallt-d,  and  Ihe  liability  to 
puy  the  note  became  fixed  iJt>on  tbe  ladorcer;  and 
R  new  contmut  was  made  between  the  vendor  und 
the  indorser,  that,  In  order  to  protect  the  Indnrscr. 
hepboiild  be  eubsiltuted  In  place  of  the  orlglnHl 
purchaser,  freah  n<>t«s  being  given  anri  the  lime  of 
payment  extended,  evidence  was  admissible  to 
show  that  the  latter  contract  was  a  sutwiltute  for 
the  former. 

A  part  of  the  land  having  been  eold  for  tazca 
whilst  Ihe  first  set  of  not«8  was  running  to  matu  H- 
ty  <the  vendee  having  been  put  Into  poaseaslon), 
and  the  vendor  being  Ignorant  of  that  fact  when 
the  contnioi  of  nultstltuUon  was  made,  nil  that  the 
indoraer  can  claim  of  the  vendor,  1h  a  deed  for  the 
land  subject  to  theincumbrances  arising  from  the 
tax  sales.  Tbe  notesvtven  for  tbe  subsiltuted  con- 
Iraot  must  be  paid. 

The  Indorser  having  filed  a  bill  for  a  spedfto  por- 
fnrmanoe  upon  the  title  twnd,  which  he  had  re- 
ceived from  the  vendor,  this  court  will  not  content 
Itself  with  dismissing  bis  hill  without  prejudloe.and 
thus  give  rise  to  further  lltlgatlnn,  tnit  iimoeed  to 
pass  a  final  decree,  founded  on  the  atwvo  prinolples. 

T'lIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
triiH  of  Missisdppi.  sitting  as  a  court  of  equity. 

The  facts  are  sufficiently  stated  In  the  o|Huion 
of  the  court. 

It  was  argued  by  Mr.  Volney  E.  Howard 
for  the  appellants,  and  by  Met«r$.  Carlisle 
sod  Coze  for  Ihe  appellees. 

Tbe  counsel  for  the  appellees  made  the  fol- 
lowing points,  namely: 

1.  The  defense  could  not  have  been  made  at 
law  in  this  case,  because  a  court  of  law  baa  no 
power  to  rescind  a  contract  for  part  failure  of 
considenition.  especially  on  the  ground  that  the 
inducement  to  the  whole  purcliase  had  been  de- 
feated by  such  part  failure  of  title.  {Qreenlw^ 
V.  Cook.  2  Wheat.,  18;  2  Kent,  47fi;  Parhamv. 
Randolph,  4  How.  Mlsa.  Rep.,  486.} 

2.  Although  judgment  had  been  obtained 
4  49 
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al  law.  tlie  complaioaDl  had  a  right  to  a  good 
and  valid  title  when  he  paid  the  money,  and 
to  ask  the  aid  of  a  court  of  chancery  for  that 
purpow.  especially  against  a  foreign  corpora- 
lion  BocbiDg  to  enforce  the  judgment,  after  a 
tfnder  of  the  money,  demand  and  refusal  of 
lille.  The  bill  should  not,  therefore,  have  been 
dismissed.  He  was  not  compelled  to  lake  part 
of  the  estate,  if  a  main  inducement  lo  the  pur- 
chase had  failed.  (2  Story  £q.,  sec.  778.) 

8.  Tlie  Bank  does  not  even  tender  a  deed  or 
title  for  that  portion  of  the  luid  of  which  they 
are  seised,  or  a  quitclaim  for  that  which  was 
sold  for  taxes.  It  does  not  admit  of  doubt,  thst 
llie  court  erred  in  not  decreeing  some  sort  of 
58*]  conveyance  by  the  *BanK.  on  the  pav- 
ment  of  ibe  purchase  money.  Bradford  could 
not  be  pm  in  a  worse  position  than  Brown,  if 
he  ought  to  suffer  for  Brown's  ueglect  in  not 
paying  the  taxes. 

4.  Whether  the  title  bond  to  Bradford  is  to 
be  viewed  as  a  distinct  independent  contract, 
or  a  mere  novation  of  that  of  1841,  the  court 
cannot  look  beyond  the  bond  for  its  terms,  nor 
vary  them  by  parol.  It  is  a  covenant,  that  the 
Itank  was  seised  of  the  legal  title  in  1846.  and 
would  make  a  good  ana  valid  tlUe  when  the 
uiMes  were  paid  by  Bradford.  It  was  the  coo- 
Kideratton  of  the  new  ootea,  and  the  rubstitu- 
tioD  of  John  D.  And  B.  H.  Bradford  for  the 
former  and  Brown.  It  was  a  contract  of  the 
Hank's  own  election,  and  by  which  it  obtained 
a  new  and  additional  security.  (1  Oreeul.,  sec. 
87e-»77.) 

It  Is  not  competent  to  show  a  consideration 
essentially  different  from  that  recited  in  the 
deed.  (Green!.,  eec.  26;  4  Greenl,  Cruise,  254, 
note  1;  Jd.,  p.  24.  nofe;  4Cow.,  431.) 

Parol  additions  to  a  deed  are  rejected.  (I 
Sugd..  179,  15a.) 

5.  The  tax  fwles  appear  to  have  been  regular, 
nod  in  conformity  to  the  laws  of  Hi36i8slppi; 
Hod,  if  so,  vested  in  the  purchaaeis  the  title  to 
one  half  of  the  land.  By  the  laws  of  that 
Slate,  the  assessment  in  a  lien  upon  the  laud. 
(Hutch.  Code,  p.  176-177.) 

The  defendants  admit  they  cannot  make  a 
Kood  title  to  one  section,  if  the  tax  title  Is  valid. 
The  vendee  cannot  be  compelled  to  take  a  title 
thus  incumbered  as  a  good  and  valid  Utie.  It 
i*  selling  him  a  lawsuit  with  an  adverse  pos- 
sessioD. 

ISquity  has  jurisdiction  to  decree  specific  per- 
formance of  a  bond  to  convey  lands  (4  Pick., 
liMiUxY.  Metcalf,  1  A.  K.  MarHh.,  477).  and 
tlie  prayer  may  be  for  specific  performance  or 
lettcission.  Ud.,  Woodstock  v.  Bennett,  1  Cow., 
711;  Mde,  also,  jjteWTwon  v.  JftmwU,  3  Comst., 
408.)  As  to  pHrt  performance  and  damages, 
»nd  decree  against  parties  residing  out  of  the 
State.  {Sulplienv.  Foteler,  9  Paige,  280;  11  Id., 
277.) 

The  vendee  ought  not  to  be  compelled  to  take 
a  title  with  such  a  cloud  over  it;  neither  should 
he  be  left  to  a  suit  on  his  bond  against  a  cor- 
lioration  resident  in  another  slate.  (7  Blackf., 
8l;6MoQ..  189.)  It  is  a  clear  case  for  equitable 
relief,  either  by  atotal  recession  of  the  contract 
or  specific  performance  with  damages.  Cer- 
tainly, the  court  should  have  decreed  a  convey- 
ance upon  the  payment  of  the  money. 

Mr.  C<»xe»  for  the  appellees:  The  questions 
nrislug  upon  the  reconi  present  no  grtsat  diffl- 


culty.  It  is  a  case  of  clear  and  undisguised 
fraud  on  the  part  of  complainants.  The  court 
below  ordered  the  bill  to  be  dismissed,  and 
such,  it  is  confidently  believed,  will  be  the  re- 
sult in  this  court. 

*The  first  question  which  arises  was  [*60 
presented  in  the  court  below  on  the  demurrer, 
and  is  again  set  up  In  the  answer.  It  is,  that 
if  the  allegation  of  complainants  be  true,  aa 
made  in  the  bill,  the  facts,  as  averred,  would 
have  constituted  a  perfect  defense  in  the  at^oD 
at  law  in  which  the  judgment  was  obtained, 
which  the  bill  seeks  lo  enjoin ;  and  that  cran- 
plainants,  who  were  defendants  in  that  actioUr 
having  omitted  to  take  sucli  defense  at  law,  or, 
if  they  did,  having  failed  to  sustain  it,  equity 
will  not  now  interpose  in  their  behalf. 

In  cases  of  fraud  it  is  perfectly  well  settled, 
that  the  jurisdiction  of  the  courts  of  law  and 
of  equity  is  concurrent.  It  becomes  exdurive 
only  when  the  case  is  brought  before  the  one 
or  the  other.  {Gregg  v.  Leuee  of  Sayre  etal.,  S 
Pet.,  244;  Lessee  of  Steapze  v.  Burke.  13  Pet.. 
1 1 ;  Ruanell  v.  Clark'$  Exeouton.  7  Cranch,  60; 
Lmee  of  moadeg  v.  SeUn,  4  Wash.  C.  C.  K., 
7I5;9Wheat..  408,  682.) 

In  the  present  case  the  fraud  which  la  in 
proof,  is  one  committed  by  complainants,  nooe 
such  as  is  alleged  being  sustained  even  by  a 
shadow  of  proof  against  defendants.  If  fraud, 
a  good  defense  at  law.  (GtZpin  v.  Smith,  11  Sm. 
&  Marsh..  129,  and  cases, cited.) 

In  the  bill  claiming  relief,  complainants  aver 
that  an  actual  sale  and  purchase  of  certain  n-al 
estate  were  made,  and  that  at  the  time  this  con- 
trad  was  concluded,  the  property  which  he 
purchased  was  iu  part  held  m  possession  und^r 
an  adverse  claim  with  color  of  title,  and  bns 
ever  since  been  thus  held,  so  that  the  purchaM;r 
has  never  been  able  to  obtain  possession  or  en- 
joy the  benefit  of  his  purchase.  If  this  allega- 
tion is  true,  Bradford  had  a  complete  defen»« 
at  law  in  the  action  upon  hiabcm^;  for  qucb 
an  adversary  holding,  places  him  in  precisely 
the  same  predicament  as  if  he  bad  gone  iuu> 
possession  under  his  purchase  and  then  becu 
ousted  by  a  paramount  title.  In  Dutalt  v. 
Craig,  2  Wheal.,  46.  61,  It  was  held  by  tliis 
court,  that  if  a  grantee  be  unable  to  obtain  poN- 
seasion  in  consequence  of  an  existing  poasfs- 
sionors^n  by  a  person  claiming  and  hold- 
ing under  an  older  title,  this  would  be  equiv- 
alent to  an  eviction.  The  local  law  is  in  ac- 
cordance. {Dennis  v.  Heath,  11  Sni,  &  Uarah., 
206.) 

Again,  be  alleges  that  the  Bank  cannot  make 
him  a  good  title  to  the  property  for  which  lie 
contracted.  Admitting  that,  under  the  cir- 
cumstaQces,  this  would  furnish  a  valid  defensu. 
yet  it  was  equallv  available  at  law.  (7  Sm. 
Marsh.,  840.)  llad  he  tendered  the  purcbaw 
money,  and  demanded  such  deed  as  he  claims 
under  the  bond,  and  it  was  then  nude  to  ap- 
pear that  the  Bank  was  unable  to  make  a  gotxl 
title,  bis  defense  at  law  would  have  been  coiu- 

Slele.  (/^«AfeU  V.  tWms,  9  8m.  AHarsh..  596.) 
Tor  was  it  nevefii>ary  for  him  to  have  proceedttl 
thus  far,for  the  simple  ^fact  that  the  Bank[*<IO 
did  not  demand  payment  and  tender  a  deed, 
would  have  furnished  a  complete  defense. 
(Washington  v.  ifiZf,  10  Smedes  &  Marsh.. 
660.) 

Having  thus,  uponUie  facta  which  the  bin 

UOWAMU  la. 

Digitized  by  Google 


Bradford  rt  az..  t.  Tbb  Union  Bank  om  TsHNBesEX. 


60 


all^eK,  a  fall,  cnioplele,  and  adequate  remedy 
»t  Uw,  and  having  omitted  or  neglected  lo 
•rail  faimself  at  law  of  the  defense  to  which 
tboK  facts,  if  proved,  would  have  entitled 
him.  be  is  without  remedy  in  equity.  {Oravet 
r.  Boston,  dx.,In*.  Cb..2Cranch.4l9;2StorT. 
Ed.,  iec.  170  and  887;  1  Johns.  C.  R.,  49-466; 
«  How..  Miss.,  569;  5  /rf  ,  80;  7  2d.,  173;  3  Sm. 

4  M..  4.13:  4  Td.,  358;  8  Id..  ISI;  9  Id.,  98; 
10  M,  113;  and  clearly  in  Truly  v.  Wansxr. 

5  How.  9.  C  141;  2d.,  193;  Grealh  v.  8i}n», 

9  Wlicat..  552;  Marim  2nt.  Go.  v.  Hot^aon,  7 
Cruich.  832.) 

If  we  examine  the  merits  of  the  case,  as  dls- 
cloaed  in  the  pleadings  and  evidence,  the  en- 
lire  want  of  even  a  semblance  of  equity  will 
t>e  obvious.  The  evidence  shows,  beyond  all 
pnsdbility  of  doubt,  that,  in  October,  1841.  the 
Bank  sold  the  lands  In  question  to  Brown,  gave 
him  a  title  bond,  conditioned  to  make  to  hira  a 
pyoA  title  upon  the  payment  of  the  purchase 
iDooer,  and  received  from  him  ui  obligation  to 
pay  (his  purchase  money  as  therein  speciHcd. 
to  this  oblinuion  complainant,  John  D.  Brad- 
ford. Joined  as  surety.  Payment  not  being 
nude  as  stipulated,  the  Bank  brought  suit  on 
the  paper  against  Bradford,  recovered  judj;- 
meot  against  him,  and  either,  as  the  answer  al- 
leges, issued  execution,  or,  as  the  bill  avers, 
threatened  so  to  do. 

There  is  no  al^sation,  proof,  or  pretoise. 
that,  la  October,  IMl.  when  this  purchase  and 
aale  were  consummated,  the  title  of  the  Bank 
to  the  entire  property  which  it  contracted  to 
Hell  was  not  aoBoIute  and  perfect;  that  the  con- 
irsct  of  sale  was  not  perfectly  honorable,  ju^t. 
snd  lawful:  that  the  consideration  money  was 
not  reasonable  and  proper.  Up  to  this  period 
no  allegation  or  imputation  of  Impropriety,  or 
uofaimcss,  or  want  of  capacity  to  carry  out 
ibe  contract,  is  alleged. 

Under  the  circumstances  which  have  thus 
l«en  suted.  Beojamin  U.  Bradford  made,  on 
tiehalf  of  his  brother,  an  application  lo  the 
llank.  in  September.  1844,  in  the  form  of  a  let- 
i«r,  addressed  to  Oeorge  W.  Foster.  In  this 
letter  he  stated  that  John  H.  Bradford  had 
bera  prevailed  upon  to  become  security  for 
Rrown ;  that  Brown  held  the  title  bond,  and  if 
■be  purchase  money  is  paid  the  land  must  be 
conveyed  to  him,  and  become  liable  to  old 

t'ndgmeots,  which  will  absorb  it  and  leave  his 
rather  remediless.  It  is  then  proposed  that 
Dro#n  ihsll  surrender  his  title  bona,  and  that 
anew  one  dull  be  given  to  Bradford,  who, 
oo  his  part,  will  twn  ^ve  sectirtty  for  the 
payment  of  the  purcluse  mon^  on  an  extend- 
ed credit. 

That  this  letter  was  written  by  John  M. 
61*]  Bradford,  or  by  his  'authority,  and  with 
lib  knowledge,  is  clearly  shown  in  the  record. 

10  his  letter  of  2d  December,  1844,  to  G.  W. 
Fader,  he  s^ys:  "  My  friend,  J.  L.  Brown,  in- 
fonns  me  that  the  Uolon  Bank  has  acceded  to 
onr  proportion  made  through  you,"  ftc.  No 
<>tber  proposition  appears  to  have  been  madeiu 
lh«  letter  of  the  brother,  for  both  Foster  and 
Ittmsay,  the  proposal  contained  in  this  letter 
was  that  which  we  submitted  to  the  Bank,  and 

whicb  alone  it  acted.  It  may  also  ble  In- 
ferred  frwn  the  testimony  of  Qholson,  and  his 
letter  of  March  80, 1848,  that  the  Bradforda, 
vbea  ihey  made  their  propo^on  to  the  Buik, 
HOWAHD  IS. 


knew  of  the  tax  sale  made  in  184R,  and  then 
entertained  the  design  now  attempted  to  be  ac- 
complished, of  using  that  sale  as  a  means  nf 
defeating  the  Bank  in  the  recovery  of  the  debt. 

The  complainants'  bill  exhibits  a  strong  case 
of  the  mppreulo  teri,  for  no  allusion,  however 
distant.  Is  made  to  the  position  occupied  by 
the  parlies  at  the  date  of  the  letter,  in  Septem- 
ber. 1844.  It  certainly  cannot  be  douBted  that, 
had  the  entire  case  been  preBented  lo  the  court, 
no  injunction  would  have  been  awarded. 

The  ground  assumed,  that  it  was  incumbent 
on  the  Bank  to  pay  the  taxes  assessed  upon  the 
lands  subsequent  lo  the  contract  of  purchase 
and  sale  with  Brown,  has  no  founiution  in 
principle  or  in  authority.  From  the  instant 
the  contract  for  the  purchase  and  sate  of  real 
estate  is  consummated,  the  party  who  has 
bought  and  obligated  himself  to  pay  the  price 
stipulated,  is  the  owner.  Even  if  an  absolute 
conveyance  has  been  mode  the  vendor  retains  a 
lien  for  the  purchase  money,  and  this  tacit 
mortgage  may  be  enforced  in  equity.  If. 
however,  the  vendor  retains  the  legal  title, 
which  has  become  the  modem  practice,  and 
which  closes  the  door  against  any  attempt  lo 
perpetrate  fraud  upon  third  parties,  the  case  is 
not  essentially  changed;  the  vendor  retains  the 
position  of  a  mortgagee.  Such  is  the  settlrd 
law  in  Mississippi.  (4  Sm.  &  M.,  800:  6  2d., 
149;  10/(1..  184.) 

If  the  lands  in  this  t»edicament  should  bo 
sold  for  taxes,  the  vendor  may  be  deprived  of 
that  security  for  the  payment  of  the  purchase 
money,  but  it  by  oo  means  follows  that  tlie 
debt  is  extinguished.  In  truth,  he  may  con- 
tinue that  security  by  paying  these  taxes;  in 
which  case  he  is  entitled,  as  against  his  vendee, 
to  add  the  amount  thus  paid  to  the  original 
debt,  and  enforce  re-lmburseroeDt  of  the  ame- 
gate  sum.  This  la.  however,  optional  with 
him,  and  not  obligatory. 

Mr.  Juttiee  Nelson  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi. 

*The  compldnants  in  the  court  below,  [*02 
the  appellants  here,  filed  their  bill  for  the  spe- 
cific performance  of  an  agreement  with  the  de- 
fendants for  the  conveyance  of  two  sections  of 
land  in  the  Chickasaw  cession. 

The  land  was  to  be  conveyed  for  the  consid- 
eration of  the  sum  of  $8,741,  payable  lo  in- 
stallments, the  last  payment  to  be  nude  on  the 
13th  of  October.  1847,  at  which  time  the  deed 
was  to  be  delivered. 

The  bill  states  that  at  the  time  of  the  pur- 
chase, the  defendauts  had  no  title  to  the  land, 
as  both  sections  with  the  exception  of  the  quar- 
ter of  one  of  them,  had  been  previously  sold 
for  taxes,  and  the  time  for  redempUon  expired. 
That  since  then  tlie  defendants,  have  redeemed 
one  of  the  secticMis:  but  it  is  alleged  that  the 
purchase  of  the  two  sections  was  one  entire 
contract,  and  thai  the  main  inducement  was  to 
obtain  a  title  to  the  whole  tract,  and  that  the 
purchase  would  not  have  been  made  of  either 
section  separately  on  account  of  the  rituaiiun, 
and  slate  of  the  inmrovements.  That  it  was 
the  duty  of  the  defendants  to  have  paid  the 
taxes,  and  to  have  prevented  the  sale  thereftu*. 

Digitized  by  GooqI 


Sui'ssics  Const  or  thb  United  Statm. 


1851 


The  bill  further  states  that  a  judgment  bad 
becD  recorded  against  the  complaioants  for  the 
amouDtof  the  purchase  money:  and  that  the 
defeodaots  were  endeavoring  to  enforce  the  col- 
IfiHlon  on  execution.  That  they  have  ten- 
dered the  amount  of  the  judgment  and  interest, 
and  have  demanded  a  deed  conveying  a  good 
and  sufficient  title  to  the  land,  which  demand 
has  been  fefused.  That  they  are  still  willing 
to  pay  the  Judgment  with  interest  and  costs, 
and  tendereid  the  sapie  in  court,  and  to  accept 
a  complete  title  from  -the  defendants  if  they 
can  nuke  one. 

The  bill  praya  for  an  injunction  rajoiniDg 
the  defendants  from  collectmg  the  judgment, 
that  they  be  compelled  to  exhibit  iherr  title, 
and  to  execute  the  contractspccifically,  and  to 
account  for  the  rents  and  profits.  And  that, 
if  the  defendants  ai-e  unable  to  execute  the 
contract  apeciflcally  and  entire,  il  may  be  deliv- 
ered up  uid  canceled,  and  the  inJuncUonmade 
p^petual. 

The  dcfendanta,  in  their  answer,  admit  the 
execution  of  the  contract  for  the  conveyance 
of  the  two  sections  an  slated  in  the  bill;  but 
deny  that  the  transaction  was  intended  as  a 
purchase  of  the  land;  on  the  contrary,  thev  in- 
sist, it  was  intended  aa  a  subslitulloa  of  John 
D.  Bradford,  one  of  the  complalaants.  to  the 
rights  of  one  John  L.  Brown,  who  had  previ- 
ously purchased  the  same,  and  to  whom  the 
defendants  hful  agreed  to  convey  the  title. 

The  defendants  allege  that  they  entered  into 
a  contract  with  Brown  for  the  sale  of  the  land 
on  the  20ih  of  October.  1H41,  that  be  executed 
to  them  his  four  several  notes  for  the  purchase 
money,  payable  in  one,  two,  three,  and  four 
63*J  yeare,  which  notes  *were  indorsed  by 
John  D.  Bradford,  one  of  the  complainants,  as 
surety,  and  tliat  the  contract  was  conditioned 
to  make  to  Brown  a  good  and  valid  title  on  the 
pavment  of  the  purchase  money. 

That  default  was  made  in  the  payment,  and  a 
judgment  recovered  against  Bradford  as  in- 
doner,  an  execution  issued,  and  about  to  be 
levied  upon  his  property.  And  that  thereupon 
an  application  was  mace  to  them  on  behalf  of 
Bradford,  for  an  arrangement  by  which  he 
might  have  the  benefit  of  the  purchase  of 
Brown,  as  he  was  Insolvent  and  there  were  old 
judgments  standing  against  bim,  which  would 
moo  Um  land  if  the  title  was  made  to  bim. 
That  in  consequence  of  tbese  representations 
they  assented  to  the  arrangement,  simply  on 
the  ground  of  favor  and  Indulgence  to  Brad- 
ford, not  being  disposed  to  coerce  the  payment 
of  the  money  from  a  surely,  and  that  at  the 
same  time  withhold  from  bira  the  means  of  in- 
demnifying himself. 

And  that,  at  the  suggestion  on  behalf  of 
Bradford,  and  as  the  simplest  mode  of  effect- 
ing the  object  of  the  arrangement,  they  took 
up  the  title  bond  previously  given  to  Brown, 
and  gave  a  new  one  to  him,  agreeing,  at  the 
same  time,  to  a  request  for  further  indulgence 
in  ilie  payment  of  the  purcbase  money  by  ex- 
tending il  for  the  period  of  one,  two,  and  three 
years.  Tliat  it  was  under  these  drcumstancos 
the  contract  in  question  was  entered  into  by 
the  defendants,  on  the  9th  of  January,  1645. 
to  convey  the  title  to  the  two  sections  to  Brad- 
ford Instead  of  to  Brown,  the  orl^nal  pur- 
chaser. 
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•  The  defendants  admit  they  have  been  in- 
formed, and  believe  that  both  sections,  with 
the  exception  stated,  have  been  sold  for  taxes, 
prior  to  the  date  of  this  last  arrangement;  but 
aver  that  they  had  no  knowledge  of  the  fact  at 
the  time.  They  admit  that  they  had  not  paid 
any  taxes  accruing  after  the  purchase  by 
Brown,  13ih  October,  1841,  nor  bad  they  paid 
any  attention  to  the  same,  aa  they  considered 
it  the  duly  of  Brown. 

They  admit  that  they  have  redeemed  one  of 
the  sections,  and  would  have  redeemed  the 
greater  part  of  the  other,  had  It  not  been  for 
the  interference  of  (lie  complaioants  to  prevent 
the  purchaser  from  assenting  to  it. 

They  also  admit  that  they  cannot  make  an 
unencumliered  title  to  the  east  half  and  south- 
west quarter  of  section  No.  13.  if  the  tax  sale 
Is  a  valid  one;  but  if  the  same  is  not.  they  can 
make  a  good  valid  title  to  the  whole  of  both 
sectiooa. 

These  are  the  material  allegations  as  set 
forth  in  the  pleadingf.  The  proofs  in  the 
record  sustain  substantially'  the  view  of  the 
case  as  stated  in  the  answer. 

The  original  purchase  of  the  two  sections  by 
Brown  fn>m  tlie  defendants,  of  the  12ih  of 
Oclobi-r,  1841,  extended  tbepayment*of  [*64 
the  purcbase  money,  running  llirou^h  a  period 
of  four  years:  and  although  it  cratains  no  pro- 
vision for  possession  in  the  mean  time,  it  is 
conceded  that  the  vendee  was  entitled  to  it. 
and  that  actual  possession  was  taken  accord- 
ingly. 

Indeed,  the  courts  of  Mississippi  regard  the 
vendor  in  contracts  of  this  description  as  stand- 
ing, in  mo«t  respects,  upon  the  footing  of  one 
who  has  already  conveyed  the  title,  and  tak» 
back  a  mortgage  as  security  for  the  purchase 
money,  and  the  vendee  as  mortgagor  in  posaes 
sion.  (4  Sm.  &  Marsh.,  800;  6  Id.,  14ft;  10 
Id..  184.) 

Brown,  therefore,  during  the  running  of  the 
contract,  was  at  least  the  owner  of  the  equita- 
ble title,  accompained  with  the  possession :  and 
as  such  was  under  obligation  to  take  care  of 
and  pay  the  taxes  assessed,  accruing  after  hia 
purchase.  And  the  loss  of  the  title  to  the 
whole  or  any  portion  of  the  tract  In  conse- 
quence of  neglect,  in  this  respect,  is  attributa- 
ble to  his  own  fault,  for  which  the  defendanta 
are  not  responsible.  No  doubt,  with  a  view  to 
the  better  security  of  the  purchase  money,  they 
might  have  paid  the  taxes  in  case  nf  the  neglect 
of  the  vendee,  and  cbai:ged  iheamount  to  him. 
But  this  was  a  question  they  bad  a  right  to 
determine  for  themselves,  and  with  which 
Brown  had  no  concern. 

It  is  quite  clear,  therefore.  If  the  case  stood 
on  the  original  contract  of  purcbase,  the  de- 
fendants, on  the  tender  of  the  purchase  money, 
would  have  been  hound  only  to  convey  to  toe 
vendee  a  good  and  valid  title  to  the  land  at  the 
time,  subject  to  any  outstanding  title  or  tltlea 
that  existed  under  tax  sales,  where  the  payment 
of  taxes  had  accrued  subsequent  to  the  pur- 
chase. For  these  titles  they  would  not  hare 
been  reqionatble,  aa  th^  arose  from  the  nc|^t 
of  Brown. 

The  question  in  the  case  is,  whether  or  not 
the  complainants  stand  in  any  different,  or 
better  situation. 
John  D.  Bradford,  one  of  them,  was  surety 
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for  BrowD  for  the  purchase  mooej,  and  acsinst 
whom  a  Judgment  had  been  recovered  for  the 
amouDt,  execution  issued,  and  about  to  be  eo- 
forced,  and.  for  augbt  Ibat  appears  in  (he 
record,  he  was  abundantly  able  to  meet  the  de- 
maod.  If  payment  bad  been  enforced  he 
would  bare  been  left  to  look  to  Brown,  the 
principal,  for  indemnity,  who.  it  is  admitted, 
was  insolvent.  In  this  state  of  the  proceed- 
iogs,  he  applied  to  the  defendants  through  his 
Imtlier.  the  other  ctHnplainaot,  for  relief :  first, 
lo  obtain  from  them  the  Interest  In  the  land 
which  Brown  was  entitled  lo,  he  conseDtine 
that  it  might  be  thus  transferred ;  and  second, 
for  further  indulgence  in  the  time  of  payment 
of  tlie  money,  the  brother  offering  to  join  in 
the  security.  To  induce  the  defendants  to 
make  this  change,  it  was  urged  that,  if  the  deed 
6ff*J  was  made  to  *Browo,  Judgments  gainst 
him  would  bind  the  land,  and  Bradford  be  de- 
prived of  the  means  of  security  for  his  advance, 
sad  that  he  was  sure,  from  his  knowledge  of 
tile  defendants,  it  wan  not  their  intention  to 
distress  him  for  an  act  of  friendt^bip  to  Brown, 
■Uhough  be  had  made  himself  liable  for  the 
debt:  that  for  this  purpose  he  wished,  with  the 
coocurrence  of  Brawo,  the  title  bond  to  be 
changed  by  the  defendants  from  Brown  to 
liiffl;  that  this  could  work  no  detriment  lo 
tlieiD.  and  would  afford  him  security  for  his 
liaMlity;  and  also  that  the  payment  might  be 
extended  to  one,  two.  and  three  years. 

Tile  defendants  consented,  and  the  arrange- 
ment was  made  accordinf;ly.  the  new  bond  for 
the  title  corresponding  with  the  old  one.  except 
in  the  cbaoce  of  the  oame  of  Bradford  for 
Brown  and  me  times  of  payment.  The  new 
bond  thus  given,  Utfa  of  January,  1845.  on  its 
face,  bound  them  to  make  a  valid  title  to  the 
two  sections  on  the  9th  of  January,  1848,  when 
ttie  last  payment  became  due. 

Under  these  circumstances,  it  is  contended 
that  the  defaDdsDts  are  under  obligation  to 
make  a  deed  to  Bradford,  conveying  a  com- 
^te  title  to  the  two  sections,  on  his  tender  of 
Uie  purcliase  money,  or,  in  default  thereof, 
that  the  agreement  between  them  should  be 
canceled,  on  the  ground:  Ist.  That  it  is  not 
competent  for  the  court,  upon  settled  principles 
ci  law,  to  admit  parol  eviaence  lo  alter  or  vary 
the  terms  or  legal  effect  of  the  written  agree- 
ment; and,  2d.  Even  if  it  is,  that  the  new  bond 
tor  the  title  is  distinct  from,  and  independent 
of,  the  one  given  to  Brown,  and  hence  the  con- 
veyance to  Bradford  is  not  subject  to  the  quali- 
fications as  to  the  title  to  which  the  conveyance 
to  Brown  might  have  been,  on  account  of  the 
outstanding  tax  titles  from  bis  own  negleet. 

It  is  by  no  means  clear  that  Bradford  is  not 
^urgeable  with  notice  of  the  condition  of  the 
title,  at  the  time  he  made  application  to  the 
defendants  to  have  the  bond  changed  from 
Brown  to  himself.  These  two  sections  seem  to 
have  been  his  only  means  of  indemnity  as 
tarety.  which  circumstance  would  naturally 
bave  led  him  to  have  made  an  examination  in- 
to it;  and.  eepeciaUy.  as  bis  liability  bad  passed 
iato  a  judgment,  and  which  was  about  lo  be 
coftwced  against  bim.  It  is  fair,  also,  to  pre- 
sume tliat  he  would  make  the  inquiry,  with  a 
new  to  the  condition  and  value  of  the'  property 
in  connection  with  his  applictiion  to  obtain  the 
diaageofthebond,  and  get  the  title  to  him- 
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self.  Besides,  it  is  inferable  from  the  evidence 
in  the  record,  that  be  rcKided  at  the  time  in  the 
same  county  in  which  the  lands  lie,  and  was  in 
a  situation  to  obtain  readily  the  nec«>Bary  in- 
formation. And,  assuming  this  conclusion  to 
be  well  founded,  the  concealment  of  the  facts 
from  the  defendants  at  the  time  'would  [*06 
be  a  fraud  upon  them,  which  at  once  removes 
all  difficulty  in  respect  to  the  admissibility  of 
the  evidence  as  to  the  true  character  of  the 
transaction. 

But  we  do  not  propose  to  put  the  case  upon 
this  ground;  as  we  are  satisfied,  independently 
of  this  view,  the  evidence  is  admissible  and 
proper  to  show  the  understanding  and  real  in- 
tent of  the  parties,  although  different  from  that 
which  the  written  contract  imports  on  Its  face. 

"One  of  the  most  common  classes  of  cases," 
says  Judge  Story,  in  bla  Commentaries  on  Equi- 
ty Jurisprudence,  "in  which  relief  is  sought  in 
equity  on  account  of  a  mistake  of  tw(St»,  w  that 
of  written  agreements,  either  executory  or  exe- 
cuted. Sometimes  by  mistake  the  written 
agreement  contains  less  than  the  parlies  in- 
tended; sometimes  it  contains  more;  and  some- 
times it  simply  varies  from  tlieir  intent  by  ex- 
presdng  something  different  In  substance  from 
the  truni  of  that  intent.  In  all  such  cases,  If 
the  mistake  is  clearly  made  out  by  proofs  en- 
tirely satisfactory,  ei^uily  will  reform  the  con- 
tract, so  as  lo  make  it  confonnable  to  the  pre- 
cise intent  of  the  parties."  (1  Story's  Eq.  Juris- 
prudence, p.  164.)  And  Lord  Hardwicke  re- 
marked in  Uenkle  v.  Boyal  BSxckange  Amtr. 
Co.,  1  Vcs..  817,  "No  doubt  but  this  court 
court  has  Jurisdiction  to  relieve  in  respect  of  a 
plain  mistake  in  contracts  in  writing,  as  well  as 
against  frauds  in  contracts;  so  that  if  reduced 
into  writing  contrair  to  the  intent  of  the  par- 
lies, on  proper  proof  that  would  be  rectified." 

And  this  ground,  it  is  agreed.  la  available  to 
a  defendant  by  way  of  defense  in  the  answer  to 
a  bill  for  a  specific  performance ;  as  he  may  thus 
insist  upon  any  matter  which  shows  It.to  oe  in- 
equitable to  grant  the  relief  prayed  for.  The 
court  will  not  interpose  to  compel  a  specific  ex- 
ecution, when  it  would  be  against  conscience 
and  justice  to  do  so.  (1  Story's  Eq.  Juris.,  174; 
2  Id.,  to.) 

These  principles  have  become  elementary, 
and  it  is  needless  to  refer  to  further  authorities 
to  susl^n  them. 

Now,  we  are  perfectly  satisfied,  upon  the 
proofs  before  us,  that  it  was  the  agreement  and 
understanding  of  both  partita  in  this  case,  that 
Bradford  should  be  suttstituled  in  the  place  of 
Brown  in  the  title  bond,  and  should  take  such 
interest  as  he  had  in  the  two  sections  in  ques- 
tion under  it,  and  nothing  mmv;  and  this,  that 
he  might  be<»>me  entitled  lo  the  deed,  when  the 
purchase  money  was  paid,  which  otherwise 
must  have  been  made  to  Brown;  in  other  words, 
an  agreement  lo  put  the  surety  in  the  place  of 
the  principal  for  the  sake  of  indemnity,  us  it 
was  seen  that  he  would  be  obliged  to  advance 
the  money.  For  this  purpose,  the  defendants 
were  appealed  to,on  the  ground  that  there  were 
judgments  against  Brown  which  would  bind 
the  land  *if  the  deed  was  made  to  him,  [*<S7 
and  it  was  suggested  that  the  simplest  way  to 
effect  the  object  would  be  to  lake  up  the  old, 
and  give  a  new  title  bond  to  Bradford.  The 
suggestion  was  readily  acquiesced  tn  by  thede- 
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fendants,  as  a  mode  of  makiDf;  tbo  chnoge  that 
would  enable  him  to  obtain  the  benefit  of  the 
Becurity  desired,  Brown  first  consenting  to  It. 
But  the  su^estion  was  acquiesced  in,  and  the 
Dew  bond  given  for  the  title,  in  ignorance  of 
the  fact  that  portions  of  the  land  had  been  pre- 
viously sold  for  taxes  through. the  nefilcct  of 
Brown,  and  the  titles  outstanding.  This  fact, 
as  is  apparent,  affected  most  materially  the 
character  of  the  transaclioD,  as  the  mode  in 
making  the  substttuUon  has  had  the  effect  of 
imposing  upon  thedefeodants  responsibilities 
thev  were  not  under  to  Brown,  namely:  to 
make  good  the  title  to  the  two  sections,  not- 
withstanding It  had  been  lost  by  his  neglect. 

Now,  this  they  were  not  asked  by  Bradford 
to  do,  oor  was  such  the  agreement  or  under- 
standing of  either  of  the  parties;  but  directly 
the  contraiT'.  The  agreement  was  fur  a  substi- 
tution of  Bmdford  in  the  place  of  Brown,  in 
the  previous  sale. 

The  form  of  the  bond  for  the  title,  therefore, 
given  to  Bradford,  and  thus  inadvertentlv 
adopted,  and  which  imposes  upon  the  defend- 
ants this  new  oblifn^tion.  grew  out  of  a  mistake, 
and  misapprehension  of  the  facts  as  to  the  con- 
dition of  the  title  at  the  time.  Had  the  coadi- 
Hon  of  the  title  been  known,  it  is  obvlotiB  the 
new  bond  would  not  have  been  given,  or,  if 
jcivcn.  Its  terms  would  have  been  qualified  ac- 
cording to  the  true  meaning  of  the  parties. 

In  its  present  form  it  does  not  at  all  carry 
out  their  understanding  and  agreement  in  mak- 
ing the  arrangement  desired,  but  defeats  ihem; 
for  in  consequence  of  this  misapprehension 
to  the  stale  of  the  title,  it  Is  not  a  substitutimi 
of  interest  of  Brown,  but  in  effect  a  reule  to 
Bradford,  by  which  he  la  entitled  not  to  such 
a  deed  as  the  defendants  were  under  obligation 
to  make  to  Brown,  but  to  one  investing  htm 
with  a  complete  title  to  the  land. 

And  as  they  are  disabled  from  making  this 
title  by  reason  of  the  tax  sales,  if  it  is  not  com- 
petent for  Ibe  court  toroirect  the  mistake  and 
reform  the  contract,  according  to  the  real  un- 
derstanding of  the  pariief*,  the  result  is,  they 
have  lost  their  land,  and  Bradford,  the  surety 
for  the  purchase  money,  is  dtiKiharged  from  his 
liability — a  result  anything  but  within  the  con- 
templation of  the  p«rties  at  the  time  of  the  ar- 
rangement. 

We  admit.  If  the  defendants  lud  agreed  to 
n^ell  this  land  to  Bradford,  imd  to  give  him  a 
title,  the  fact  that  they  were  ignorant  of  the 
tax  sales  would  have  afforded  no  ground  of  de- 
fense to  a  specific  execution.  The  title  bond  In 
68*]  that  case  would  have  'stood  on  the  foot- 
mgboth  parties  intended,  namely:  that  a  good 
title  diould  be  given  when  tbepurchaae  money 
was  paid. 

But  here  there  was  no  agreement  to  sell  on 
the  one  side  or  to  buy  on  the  other.  The  agree- 
ment was  to  give  Bradford  the  t>enefit  of  the 
sale  already  madu,  and  to  make  him  such  a  title 
as  the  defendants  were  under  obligation  to 
make  to  Brown.  It  was  In  truth  but  an  assent 
on  their  part  to  an  agreement  on  the  part  of 
Bradford  with  Brown  that  he  should  be  mb- 
atituted  in  bis  place  in  that  sale— a  sort  of  sub- 
rogation of  the  surety  to  the  rights  of  the  prin- 
cipal. The  mode  adiiptcd  to  carry  out  Ibe  ar- 
rangement would  have  conformed  to  the  inten- 
tion of  the  parties  had  the  facts  been  as  the  de- 
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fendants  had  every  reason  to  believe,  namely-: 
that  no  change  had  taken  place  in  the  condi- 
tion of  the  title.  The  mistake  as  to  this  fact 
has  given  an  effect  to  the  instrument  for  be- 
yona  the  agreement  and  real  understanding  of 
the  parties,  and  which  will  operate  m>'>st  un- 
justly and  ineguitably,  if  permitted  to  stand. 

The  hardship  of  the  case,  as  well  aa  the  un- 
conscientious advantage  sought  to  l>e  obtained, 
will  be  more  appareot,  when  we  recur  to  the 
fact  that  the  defeodants  had  no  Interest  what- 
ever in  consenting  to  the  cliange  of  the  contract 
in  favor  of  Bradford.  Their  debt  was  secure 
and  in  a  situation  to  be  immediately  realiz«Ml. 
as  it  was  in  judgment,  and  execution,  and  it  is 
admitted  he  was  able  to  meet  it.  They  were 
actuated  altogether  from  a  disposition  to  assist 
him  in  obtaining  some  indemnity  as  surety  for 
this  debt,  which  it  belonged  to  Brown  to  pay. 
And  as  it  was  a  matter  of  indifference  to  iheni 
whether  they  made  the  deed  to  Brown  or  to 
him,  they  readily  assented  to  the  proposed 
arrangement.  Indeed,  it  would  have  been 
hardly  creditable,  under  the  eircumstancea.  in 
which  the  apidication  was  made,  to  refuse 
it. 

We  are  aotisfled,  therefore,  that  the  case  falls 
within  the  established  principles  of  equity,  in 
granting  relief  against  contracts  entered  itato 
upon  a  mistuke,  and  misapprehendon  of  the 
facts,  and  where  the  enforcement  of  which 
would  enable  one  of  the  parties  to  obtain  a  most 
unconscientious  advantage  over  the  other. 

The  next  question  is  as  to  the  disposition  to 
be  made  of  the  case. 

The  formercourseof  proceediojg  in  chancery, 
which  WHS  most  usually  adopteoT  would  be  to 
dismiss  the  bill  without  prejudice,  and  which 
iu  this  case  would  lead  us  to  affirm  the  decree 
of  the  court  below.  The  effect  of  this  would 
probably  be  to  open  up  a  new  scene  of  litiga- 
tion between  the  parties;  as  the  complainant, 
John  D.  Bradford,  could  resort  to  his  remedy 
at  law  upon  the  title  bond:  and  the  defendants 
would  be  obliged  to  file  a  cross  bill  for  the  pur- 

Cof  staying  his  prticeedings.  and  reforming 
contract  so  as  to  make  it  conform  to  [*60 
the  real  understanding  of  the  parties. 

The  more  modern  course  of  proceeding  Is  to 
dispense  with  the  cross  bill  and  make  the  same 
decree  upon  the  answer  to  the  original  bill  that 
would  be  made,  if  a  cross  bill  had  been  filed, 
if  the  defendant  submits  in  his  answer  to  a 
performance  of  the  real  agreement  between  the 
parties.  The  answer  is  viewed  in  the  light  of 
across  bill,  and  becomes  the  foundation  for  h 
proper  decree  by  the  court.  This  practice  has 
been  adopted  as  most  convenient  and  expedi- 
tious in  settling  definitively  tlie  rights  of  thu 

fiarties,  and  for  the  sake  of  saving  further 
itigation  and  expense. 

In  the  case  of  Staplyton  v.  8coU.  1 8  Ves. ,  43S, 
the  Master  of  the  Rolls  dismissed  the  cross  t>ill 
with  costs,  considering  it  unnecessary,  as  the 
court  would  upon  the  answer  decree  a  specific 
execution  of  what  was  the  real  agreement. 

This  practice  was  followed  by  Lord  Eldon  in 
Ptfe  V.  CUiyton,  \^Id.,  546.  on  the  ground  that 
it  was  right  in  principle,  and  would  save  ex- 
pense. A  specific  performance  was  also  decreed 
upon  the  answer  in  Qwyn  v.  Lethb/idgt.  14 
Ves.,  585,  and  it  appears  now  to  be  a  veir  com- 
mon practice  in  diancery  proceedings.   <1  Dau- 
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idl^Pr..  486  and  note;  2  Id.,  101,  lOSaad  note; 
8I<^  Eq.  PL.  MC.  SIM.) 

Tame  cases  refer  more  particularly  to  the 
right  of  the  defendant  to  have  a  decree  for  a 
s^flc  execution  of  the  agreement  according 
to  the  answer  so  that  he  may  be  saved  the  ex- 
pense of  a  cross  bill,  even  against  the  claim  of 
lite  compldnant  to  have  his  bill  diamiseed. 

Tbe  same  principle,  bowevo-,  seems  to  be 
cquaUy  applirable  to  tbe  complainant  where  be 
iosiata  upon  the  decree  for  specific  performance 
of  tbe  contract  as  established  by  the  proofs, 
although  different  from  that  set  up  In  the  bill. 
Indeed,  we  perceive  no  solid  distinction  be- 
lireen  the  two  cases.  Id  both,  tbe  contract,  of 
murw,  when  ascertained  and  conformed  to  tbe 
real  umlerslandlng  of  the  parties,  must  be  such 
aoBeaa  the  court  deems  fit  and  proper  to  be  en- 
forced. (S  Daniell,  Pr..  1001.  1008;  London  A 
Bkmingkam  MaUwoj/  Go.  v.  Winien,  Craig  & 
PhU..(ta.) 

We  shall  adopt  this  practice  In  the  dinpoeition 
of  this  caor.  as  it  will  save  all  further  litigation 
and  expenae,  and  setUe  the  rights  of  tbe  parties, 
ss,  in  our  judgment,  the  pnudples  of  equity 
and  Justice  demand. 

The  bill  was  dismissed  by  the  court  below 
wttbout  prejudice,  leaving  the  eomplainanta  at 
liberty  to  resort  to  any  other  remedy  in  the  case 
which  Iher  might  deem  expedient. 

We  shaU  thOTefore  reverse  thedecree,  and  re- 
70*J  mit  tbe  proceedings  *to  the  court  below, 
with  directions  that  ttie  defenduits  execute  a 
deed  of  the  two  sections  of  land  in  question  lo 
John  O.  Bradford  with  covenant  of  warranty, 
nib}ect.howeveT,toanyout8taDdingtit]eor  titles 
aocming  from  tax  sales  since  tbe  sale,  and  tltlp 
bond  to  John  L.  Brown,  13lh  Oct..  1811,  and 
deposit  the  same  with  the  clerk  of  the  court  to 
be  delivered  to  the  said  Bradford  on  his  surren 
dering  and  canceling  the  title  bond  made  to 
him  on  the  9th  January,  IMS,  and  paying  the 
judgment  the  defendants  have  against  the  com- 
fdamanu  fortbe  purcbaoe  money,  with  Interest; 
also  tbat  tbe  Injunction  be  dissolved, and  the  de- 
fendants be  at  liberty  to  enforce  the  execution 
of  tbe  Judgment;  tbat  no  costs  shall  be  allowt^ 
to  tbe  appellant  in  this  court,  and  that  costs 
»haU  be  decreed  to  the  defendants  in  tbe  court 
below. 

Memn,  JtuUeet'Dwaiitti  and  Orier  dissented. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
KTipC  of  tbe  record  from  the  District  Court  of 
ibe  United  States  for  the  Northern  District  of 
Mississippi,  and  was  argued  by  counsel ;  on  con- 
Mderation  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  thb  court,  that  the  de- 
cree of  tlie  sidd  District  Court  in  this  cause  be. 
and  tbe  same  is  hereby  reversed:  and  that  this 
cause  be.  and  tbe  same  is  hereby  remanded  to 
tbe  said  District  (V>urt.  with  directions  that  a 
decree  be  entered  that  the  defendants  execute  a 
deed  of  ttie  two  aectlDDS  of  land  in  question  to 
John  D.  Bradford,  with  covenant  of  warranty, 
subject,  however,  to  any  outstanding  title  or 
titlei  accruing  from  tax  Kales  since  Xhe  sale, 
and  title  bond  to  John  L.  Brown  of  tbe  12th  nf 
October,  1841.  and  deposit  the  same  with  the 
clerk  of  tbe  ndd  District  Court,  lo  be  delivered 
to  tbe  said  Bradford  on  his  surrendering  and 
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canceling  tbe  Utlebond  made  to  bim  on  tbe  9lh 
of  Januai7, 194&,  and  upon  his  paying  tbe  Judg- 
ment the  defendants  have  against  the  complain- 
ants for  the  purchase  money  with  interest ;  alho 
that  the  injunction  be  dissolved,  and  tbe  defend- 
ants be  at  lil>erty  to' enforce  the  execution  of 
their  judgment. 

And  ii  is  further  ordered  and  decreed  thut 
each  party  pay  bis  own  crats  In  this  court,  and 
that  costs  shall  be  decreed  to  the  defendants  in 
the  court  below. 

Cited -«  Otto,  80. 


•THE  RICHMOND,  PREDERICKft-  ['Tl 
BURG  AND  POTOMAC  RAILROAD 
COMPANY,  Plaintiffi  in  Brvor, 

9. 

THE  LOUISA  RAILROAD  COMPANY.' 

Charter  granting  a  raUroad  an  egdutive  rightjiir 
a  number  of  tfean,  it  to  be  ttrit^tj/eonatmediit 
againtt  corporation— Jw^tmring  oU^fation  <jf 
eontraet. 

The  LcirlBtature  of  Virginia  Incorporated  the 
stoolchnlderB  nf  the  Richmond,  Fredericksburg  and 
Potomau  Bailrosd  Coinimny,  fuid  in  tbe  cbiirtcr 
pledgfd  Itself  not  to  allow  any  other  railroad  to  ho 
confltructe<l  t>etwcen  those  places,  or  any  portion 
of  that  distance ;  tbe  protmble  etfoct  would  b4>  trt 
diminish  the  numtrar  of  paraeiiKers  travelloK  be- 
tween the  one  city  and  the  other  upon  the  railroHd 
authorized  by  tliat  Act,  or  to  compel  tbe  Mid  com- 
pany. In  order  to  retain  eucb  twaseogere,  to  reduce 
tho  passage  money. 

Afterwards  the  Legislature  iocorporated  the 
Louisa  RRllroad  Companr.  whom  road  came  from 
tbe  West  and  struck  tho  flrst-named  Company's 
track  nearly  at  right  angles,' at  somedlstance  from 
Ulchmond:  and  the  Leglslaiure  authorised  the 
[joulsa  Railroad  Company  to  cum  the  track  of  the 
other,  and  continue  their  road  to  Richmond. 

In  this  latter  grant,  theobllgatton  of  tbe  contract 
with  the  first  Company  is  not  impaired  wtibin  the 
meaning  of  the  Constitution  nf  the  United  Statis. 

In  the  flrstohartcr,  there  wasan  implied  rcwrva- 
tlon  of  the  power  to  Incorpomto  companies  to 
transport otherartlcles than  pHssengers;  and  tftlie 
Louisa  Railroad  Company  should  Infringe  upon  the 
rights  of  the  Richmond  Company,  there  would  l  e 
a  remedy  at  law,  but  (he  a'pprehension of  itwlllnot 

Justify  an  Injunction  to  prevent  them  from  bulld- 
ng  their  road. 

Nor  ts  tbe  obligation  of  the  contract  impaired  by 
ommlng  the  road.  A  francblse  maybe  oondemnnl 
in  the  same  manner  as  Individual  property. 

THIS  case  was  brought  up  from  the  Court  of 
Appeals  of  the  State  of  Virginia,  by  a  writ 
of  error  isftued  under  tbe  35th  section  of  the 
Judiciary  Act. 

The  facts  in  the  case  are  stated  In  the  opinion 
of  the  court. 

1.— Mr.  Justice  DARiKLdld  notsttin  thtscanse. 


NoTB.— ITTiot  favm  are  vnid  w  intpatrlng  Ihe  fihU- 
gattnm  of  enntracti*.  VesttH  rigM»  drUnrd.  Him 
affected  hiy  mluvqttent  repeal  nr  modOfcotlnn  ofttat- 
ide.  See  note  to  Fletcher  v.  Peck.  6  Cninch,  8T. 

As  to  corporations  this  oaf>e  (Rich.,  ftc..  B.  R.  Co. 
y.  Louisa  R.  K.  Co.Kupmt,  explained  In  Obto  Life 
Ins.  &  Trust  Co.  V.  Debolt,  16  Hnw..  4111. 

Ah  to  strict  construction.  appro\-ed  in  Thorpe  v. 
Rutland  R.  R.  Co.,  87  Vt.,  HO. 

This  case  and  those  of  Herriek  v.  Randolph,  18 
Vt..  625:  Laudon  v.  Litchfield,  lirnnn..SM:  O^Don- 
nell  V.  Bayley.84  Miss.,  SM,  do  not  affect  to  Justlly 
cxpres-o  exemption  fmm  taxation  being  beld  to- 
vlnlaMe,  except  upon  the  ground  that  It  formed  a 
part  of  the  value  of  the  grant  for  which  the  State 
FfKielved  or  stipulated  to  receive  a  consideration. 
Thorpe  V.  Rutland,  ftc.,  R.  U.  Ca.  27  Vt..  140. 
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It  wan  argued  by  Mr.  Robinson  for  the 

plninti£f8  in  error,  and  by  Mem-i.  Lyons  and 
Johnson,  for  the  defendants  in  error. 

Mr.  Hobi/uon.  for  Ibe  plaintiffe  in  error, 
made  tbe  following  points: 

1.  That,  under  tbe  Act  passed  the  26tb  of 
FebnuTV,  1884,  incorporaiing  the  stockbotderB 
of  tbe  Rtcbmood,  FWcricksburgand  Potomac 
Railroad  Company  (Seas.  Acta,  1888-1834,  p. 
137),lbcreif).  by  force  of  ibe  88th  section,  copied 
In  the  record,  at  p.  Ifl5,  and  of  what  has  been 
done  under  tbe  Act,  a  contract,  the  obligation 
of  which  cannot  be  imoaired  by  any  stale  law. 
{FUteherv.  Peek,  6  Crancb,  185.  1»6,  187;  Ter- 
reit,  Sc.,  V.  Taplor,  dbe  ,  9 Id.,  50;  WOkinaony. 
Ldand,  dx.,  2  Pet.,  857;  State  of  New  JfT»ey  v. 
Wtlwn,  7  Crunch,  166;  Qrmn.  v.  BidMe.  8 
Wheat.,  92;  Piwidenee  Binkv.  Billing^  tfec., 
4  !*et.,  58();  Dartmouth  CoUefie  V.  Woodvard.  4 
Wheat.,  687;  State  of  New  Jertey  v.  Wilson,  7 
Cranch,  164;  Arnutronff,  <£«.,  v.  TVeaaurer  of 
7a»]  *At/ienM  Co.,  16  Pet..  289;  Qordim  v.  The 
AppMl  Teas  (hurt.  8  How.,  188.) 

2.  >  That  a  court  of  equity  has  Jurisdiction  to 
protect  the  plaintifls  in  tbe  enjoyment  of  their 
chartered  privilenes,  and  should  award  an  in- 
juDCtioD  to  restrain  the  defendants  from  any 
acts  which  would  impair  (be  obligation  of  tbe 
ct'Dtract  under  which  the  plaint itts  claim ;  from 
any  acta  which  tbe  defendaula  are  bound 
(whether  by  contract  or  duty)  to  abstain  from. 
(Green  v.  Biddle.  8  Wheat..  91;  O|)inion  of 
Kent,  J.,  in  Licingxton  v.  Van  Ingen,  9  Johns., 
5U3to589;  Oiatty.  Clarence  Railtoay  Company, 
1  Rubs.  &MylQe.  181;  4  Cond.  Kng.  Ch.  Rep., 
878;  Frewin  v.  Leicvi,  1  Mylne  &  Craig,  265; 
18  Eng.  Vh.  Rep..  255;  Canal  Company  v.  liail- 
nMid  Company,  4  Qill  AJobna.,  Ij;  (Mom  v. 
United  StateaBank.  9  Wheat..  888, 841 ;  Stetena 
T.  Keating.  2  Pbilline,  884;  32  Eng.  Ch.  Rep.. 
U34;  The  Attornry-Qeneral^.  The  Chreat  North- 
ern Railway,  8  Kng.  Law  and  £q.',  268;  The 
Great  Western  Railroad  Qmpany  v.  The  Bir- 
mingham and  Oxford  RaUroad  Company,  2 
Phillips,  fi97;  WilHanu  v.  WUliame.  2  i^wansl., 
358;  JHetnckaen  v.  Cabbum,  2  Phillips,. 52:  22 
Eng.  Cli.  Rep.,  62,  and  class  of  cases  there  re- 
ferred to;  Kemp  V.  Sober,  4 Eng.  Law  and  Eq. 
R..  64.1 

8  That  the  exercise  of  such  jurisdiction  should 
not  be  declined,  because  of  llie  provittion  in  Ibe 
t8th  section  of  tbe  Act  incorporating  tbe  stock- 
bolders  nf  the  Louisa  Railroad  Company  {Sess. 
Acts,  1835-1836.  p.  174.  sec.  18),  or  in  the  18tb 
w-ction  of  the  Act  prescribing  general  regula- 
tions for  the  incorporation  of  railroad  com  pa 
nils.  (Sess.  Acta,18»6-1887.p.  Ilf7.  sec.  18.)  For 
even  if  those  provisions  apply  to  tbe  defend- 
ants' work  between  tlie  Junction  and  Richmond 
(and  the  plainllffH,  p.  22,  insist  they  do  not). 
ytl  following,  as  they  do.  sections  relating  to 
proceedings  for  ascertaining  the  damages  to  a 
proprietor  for  the  condemnation  of  his  land,  it 
u  manifest  they  were  only  intended  for  the 
case  of  such  a  proprietor,  asking  for  an  injunc- 
tion to  May  the  proceedings  of  acoropany  which 
is  taking  his  land  for  its  work,  and  though  un- 
der I  lie  case  of  T/ie  Tuckahoe  Canal  Company 
V.  The  Tveknhoe  and  Jame»  Riter  RaUivad 
Company,  11  Leigh,  43,  cited  in  the  answer,  p. 
169, 174,  they  may  apply  to  land  of  one  cor- 
poration taken  for  tbe  work  of  another,  yet 
they  are  not  intended  for,  and  are  Inappllca- 


ble  to  tbe  case  of  a  company  enjoying  a  right 
under  a  contract  with  tbe  state,  which  afks  to 
be  protected  in  that  enjoyment  against  another 
company,  claiming,  not  under  k  prior  but  a 
subsequent  grant.  And  2,  whatever  may  have 
tieen  tbe  intention  of  those  Acts,  yet  being 
passed  after  the  grant  Intbe  88tfa  section  of  the 
plaintiffs'  charier,  they  cannot  be  allowed  lo 
impair  the  obligation  of  Ibe  contract  arising 
under  that  grant:  but  the  plaintiffs  claiminz 
under  it,  are  entitled  *to  whatever  is  nec-  [*73 
essary  to  make  that  grant  effectual  and  protect 
them  in  the  enjoyment  of  their  rights.  iBal>- 
cock  V.  Waitarn  Railroad  Corporation,  9  Met* 
calf.  556;  Blakexley  v.  Whieldon,  1  Hare,  180; 
28  Eng.  Cb.  Rep..  180:  Qreen  v.  Biddla,  8 
Wheat..  75;  Bronaon  v,  Ktntie  et  al.,  1  How.. 
819;  MeCraekm  v.  Hayteard.  2  How. .  612.) 

4.  That  the  court,  in  respect  to  those  matters 
which  are  distinctly  raised,  should  declare  the 
right  of  the  plaintiffs,  and  upon  such  declars' 
lion  decree  an  injunction  in  terms  ascertaining 
the  extent  of  Ibe  right.  (CMAwt.  Th»  JAU- 
/andAit/uaff,  SPhilt,47a;  22 Eng.  Ch.  Rep.. 
472) 

5.  That  from  the  facts  stated  in  tbe  bill,  and 
not  denied,  and  also  from  the  map  of  Mr. 
Crozet.  it  is  obvious  that  the  probable  effect 
nf  allowing  the  defendants  to  have  a  railroad 
between  the  City  of  Richmond  and  tbe  City 
of  Washington,  for  that  portion  nf  said  dis- 
tance which  is  from  the  junction  to  Richmond, 
will  be  to  diminihh  the  number  of  paesengere 
traveling  between  the  City  of  Richmond  and 
the  City  of  Wasliington.  upon  the  plaintiffs' 
railroatf,  or  to  compi-l  them,  in  order  to  rt^tain 
such  passengers,  to  reduce  the  passage  money. 
And  if  such  would  ho  the  probable  effect,  the 
defendants  (as  Is  contended  in  the  petition,  as 
well  as  in  the  Utl)  should,  until  the  expiration 
of  the  thirty  years  mentioned  in  the  plaintiffs* 
charter,  have  been  enjoined  from  constructing 
their  railroad  for  said  portion  of  tbe  distance. 
{Rankiny.  Uuskiaaon,  4  81m..  18;  6  Eng.  Ch. 
Rt-p.,  7:  Blakemore  v.  Qlamorganahire  Canal 
Navigation,  1  Myl.  &  Kfen,  164;  6  Eng.  Ob. 
Rep.,  644.  and  cases  tiefore  cited.)  And  tbe 
defendants  having,  notwithstanding  the  warn- 
ing given  by  tbe  letter  of  the  18tb  of  December, 
1848.  and  by  the  institution  of  this  suit,  pro- 
ceedcfl  with  such  construction,  they  might  and 
libould.  at  the  hearing,  have  been  enjoined, 
and  ought  now  to  be  enjoined  from  further 
constructing  or  using  their  railroad  for  that 
portion  of  the  diatance,  {Lam  ▼.  NewiAgate, 
10  Ves..  192.)  And  if  the  conslmction  has 
been  completed.  Ibe  injunction  against  the  use 
should  continue,  not  only  until  tbe  expiration 
of  said  thirty  years,  but  for  such  time  after  the 
thirty  years  as  it  may  reasonably  be  supposed 
would  be  occupied  in  the  construction,  if  it  had 
not  taken  place  within  tbe  tbiriy  years.  For, 
as  the  bill  insists,  the  protection  will  not  tie 
preserved  to  the  extent  (o  which  it  is  granted, 
if  immediately  on  tbe  expiration  of  the  thirty 
years  there  can  be  opened  for  transportation,  a 
railroad  constructed  within  that  perio<I. 

6.  That  altiiougb  an  injunction  lo  the  extent 
mentioned  in  the  preceduig  point  would,  as 
contended  in  the  petition,  give  no  higher 
security  to  tbe  plaintiffs  than  was  intended  by 
the  Legislature,  yet  if  the  court  do  not  grant  it 
to  that  extent,  it*Bboiild,  at  leaat.  pro- [*74 
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biUt  aiCts,lbeproT)sb]e  effect  of  which  would  be 
(odiminish  tbe  number  of  passengers  traveling 
betwcent  be  Oitjr  of  Richmoad  and  the  City  ,oi 
WubingtoD,  upon  the  plaintift'  lailroacf,  or 
10  compel  Uie  p.aiDtifEa,  in  order  to  retain  such 
paKengen,  to  reduce  the  passage  money;  it 
staonld  make  such  probiUtton  to  whatever  ex- 
leot  may  be  neceseary  to  protect  the  plaintiffs 
in  the  eojoyment  of  their  rights. 

7.  That  the  prohibition  should  be  of  all 
iraoqMrtation  of  passengers  on  the  defendants' 
nitroad  between  Richmond  and  tbe  junction; 
lit,  opoD  the  ground  taken  in  the  bill,  and  tbe 
answer,  that  be  who  travels  only  over  a  por- 
tion of  the  railroad,  equally  with  him  who 
Invels  over  the  whole  line,  is,  within  the 
meaning  of  the  88th  section  of  the  plaintiffs' 
charter,  a  pssttenger  traveling  between  (that  is 
over  tbe  whole,  or  some  part  of  the  interme- 
diate space  between)  the  Cities  of  Richmond 
snd  Wa^ington ;  a  ground  sustained  in  part  by 
ilie  Judge,  and  strongly  fortified  by  the  views 
prMnt^  in  the  petition;  and,  fta.  upon  the 
ground  that  such  prohibition  is  necessary  to 
protect  Ibe  plaintiffs  in  respect  to  passengers 
traveling  the  whole  distance  between  those 
dlies.  For,  in  tbe  abeence-of  such  prohibition, 
tbe  Louisa  Company  may  take  passengers  at 
n-duced  rates  between  Richmond  and  the  Junc- 
tion, as  pointed  out  in  tbe  bill,  ttnd  between 
die  Junction  and  Washington  or  Alexandria 
gtTeihrougb  tickets  in  coujunction  with  the 
Uraoge  and  Alexandria  Railroad. 

8.  Ttiat  if  the  court  do  not  prohibit  all  trans- 
portation of  passengers  on  the  defendants'  rail- 
mad  between  Richmond  and  the  Junction,  it 
diDald,  at  tbe  least,  prohibit  the  transportation 
by  tlie  defendants  on  their  milroad  of  passen* 
gen  traveling  between  Ibe  City  of  Richmond 
sod  the  City  of  Washington.  Tbe  necesaity 
for  an  injunction  to  this  extent  is  not  at  all 
obviated  by  the  concession  remarked  on  in  tbe 
answer.  Nor  is  the  remark  of  the  Judge,  that 
"to award  tbe  injunction  now  would  ob  to  in- 
flict a  present,  certain,  and  serious  bijury  upon 
one  pany,  to  prevent  a  remote,  uncertain,  and 
possible  mjunr  to  (lie  other,"  well  founded  as 
to  the  injunction  here  pmpoeed.  For  no  in- 
jury is  indicted  on  the  defendants  by  requiring 
tbem  to  abstain  from  what  it  is  their  duty  to 
alMain  from.  While  on  the  other  hand,  a 
remedy  far  more  effectual  tlian  any  at  law  can 
be  hid  in  equity  through  its  restraining  power, 
Tbicb  beuduB  awarding  the  injunction  as  here 
ivoposed.  may,  aod  ills  submitted,  should  in 
aid  of  such  injunction,  prohibit  through  tickets 
between  Richmond  and  Washington,  at  points 
south  of  Richmond  and  north  of  Washington, 
by  the  Louisa  road. 

9.  That  tbe  final  decree  in  these  suits  in  tbe 
Istaie  Court,  shnukl  be  reversed  in  the  Supreme 
7  Vj  Court ;  and  this  oourt  should  ^proceed  to 
pan  such  decree  as  Uie  State  Court  which  made 
Mich  final  decree  sfaouhl  have  passed,  to  wit : 
in  tlie  second  case,  for  obvious  reasons,  some  of 
«bicb  are  slated  in  the  answer  to  the  bill  in 
tluu  case,  it  should  dissolve  the  injunction  and 
diamias  Ibe  bill  with  costs;  and  in  the  first  and 
principal  case,  it  should  award  such  injunction 
ss  is  proper,  and  decree  agidnst  tbe  defendants 
the  costs.  Tbe  writ  of  error  issued  under  the 
Act  of  Congress,  is  to  lie  so  used  as  to  effect 
tbe  object   «?«bfoft     Bitgt.  8  Wheat,  808.) 
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The  mandate  for  execution  should  issue  to  the 
'■  Circuit  Court  of  Chancery  for  the  County  of 
Henrico.   (CZfrAsv.  Harwood.  8  Dall.,  843.) 

Tlie  points  made  by  the  counsel  for  the  de- 
fendants lo  error,  were  the  followlnfir: 

I.  That  this  oourt  has  no  jurisdiciion  of  the 
case,  the  court  of  final  resort  in  Virgiina  not 
having  pronounced  a  final  decree  of  judgment, 
but  having  simply  refused  to  relieve  the  com- 
plainants by  injunction,  in  the  face  of  the 
statute  of  the  Biate.  This  refusal  to  allow  an 
appeal  is  no  ^rmance  of  the  reasons  of  the 
court  below. 

II.  That  tbe  appellants  have  not  such  a 
monopoly  as  they  claim.  That  the  grant 
which  they  insist  u|jon  as  contained  in  tbe  3mh 
section  of  their  charter  is  void:  1.  Ilecauseitis 
unintelligible.  2.  Because  it  is  impracticable, 
as  no  standard  is  furnished  in  the  charter,  or 
elsewliere,  by  which  any  tribunal  can  determine 
what  is  tlie  extent  of  the  grant  or  Its  limita- 
tion ;  and.  therefore,  no  means  exist  by  which 
to  determine  when  the  grant  is  violated,  and 
when  not,  according  to  Us  terms;  no  distance 
being  furnished  within  which,  to  the  right  or 
left  of  tbe  existing  road,  another  road  shall  not 
be  made.  The'francbise  daimed  is,  tlierefore, 
undefined,  and  therefore  void ;  or,  if  defined, 
as  tbe  appellants in^st  itconfers  upon  them  an 
unlimited  power  over  the  territory, 'highways 
and  people  of  Virginia,  and  over  Cbe  legislative 
power  of  the  State,  and  the  power  to  advance 
and  improve  the  State,  which  the  Legislature 
had  no  power  to  confer,  and  therefore  it  is 
void. 

One  Legislature  had  no  power  to  say  to  all 
future  Legislatures  that  there  should  never  lie 
more  than  one  railroad  between  Richmond  and 
Washington,  without  regard  to  the  wants  of 
the  country  and  the  capacity  of  this  road  to 
meet  them ;  or  that  there  should  be  but  one  for 
thirty  years;  and  still  less  could  it  transfer  the  . 
right  so  to  declare  to  a  petty  corporation.  Tbe 
change  of  the  form  does  not  increase  the  power; 
the  defect  still  is  a  want  of  power.  The  name 
of  "  contract "  cannot  conceal  or  justify  the 
usurpation.  The  power  of  iaternal  improve- 
ment over  the  State  generally,  or  over  a  large 
portion  of  it,  cannot  oe  bartered  away  by  the 
Legislature.  The  Legislature  is  *clothed  [*70 
with  power  for  the  benefit  of  the  people,  and 
the  improvement  of  tbe  State,  and  a  law  de- 
clariug  that  it  sliaH  not  be  improved,  would  be 
a  gross  abuse,  a  usurpation,  in  fact,  of  power, 
which  would  be  void.  To  iliat  extent  the 
monopoly  hereclaimed  goes,  if  sustained. 
-  lU.  If  the  grant  is  worth  anything,  it  is 
only  by  giving  it  a  reasonable  interpretation, 
having  regard  to  the  end  proposed,  the  general 
interest  of  the  community,  and  the  power  of 
the  Legislature;  aad  thus  interpreted,  it  only 
means  that  the  appellants  should  have  a  mo- 
nopoly of  the  passengers  traveling  from  Rich- 
mond to  Woshiaglon  directly,  or  to  such  in- 
termediate point  as  tbe  Fredericksburg  Rail- 
road could  carry  them  to.  This  interpretation 
tbe  appellants  deny,  and  thus  make  their  grant 
unintelligiUe.  It  was  not  intended  to  forbid  liie 
construction  of  a  railroad  to  Winchester,  or  the 
Ohio;  because,  when  a  passenger  readied  either 
of  those  points,  he  might  get  on  the  Baltimore 
and  Ohio  road,  and  thus  get  to  Washington. 
Nor  was  it  intended  that  the  people  rending 
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live,  ten  or  twenty  miles  eait  and  west  of  the 
Fredericksburg  road,  shoald  be  denied  for 
thirty  years  the  use  of  a  ndlroad,  unless  they 
would  first  travel  to,  and  then  travel  upon,  the 
Fredericksbui^  railroad. 

Taking  thi^  view,  the  most  favorable  for  the 
appellants  which  can  be  taken,  the  decree  in 
ViridDis  is  correct. 

IV.  The  grant  to  the  appellants,  under  the 
most  enlar^d  and  extravagant  view  of  it,  re- 
lates only  to  the  profits  of  passengers.  It 
has  DO  reference  to  rretghts.  and  was  never  In- 
tended to  have;  and  if  intended,  cannot,  by  its 
words,  have  the  effect  to  denude  the  Legisla- 
ture of  the  power  to  authorize  a  railnwd  to 
carry  agricultural  products,  and  other  freights; 
and  therefore  the  decree  in  Virginia  was  right. 
The  court  had,  therefore,  no  power  to  prevent 
the'construction  of  the  road,  if  it  could  do  any- 
thing, it  could  only  restrain  the  improper  use 
of  It,  when  a  proper  case  should  be  made, 
which  was  not  made  by  the  appellants. 

V.  There  wasDOviolatlnnoftheidghtsof  the 
appellants  in  authorizing  the  Louisa  Company 
to  cross  their  road,  because  they  could  do  so 
only  upon  condition  of  paying.the  value  of  the 
privllcKe.  even  to  the  extent,  if  necessaiy,  of 
the  entire  value  of  the  franchhw.  A.  franchise 
is  but  a  qualified  property,  and  cannot,  there- 
fore, t>e  more  sacred  and  Inviolable  than  the 
unqualified  property  of  the  owner  Infee,  whow 
property  \e  condemned  for  the  purposes  of  the 
franchise:  over  every  franchise  the  "jutpubli- 
mtm  "  must  prevail,  as  it  does  over  all  other 
property.  (S  Leigh.  818;  11  Leigh.  42;  11 
Petera.  S44,  049,  667,  638.  641,  646  ;  6  Uow., 
a07.) 

If  the  opposite  conclusion  can  be  maintained, 
then  the  monstrous  result  follows,  that  the  rai'- 
77*]  road  of  the  appellants  is  an  'impassable 
b^rier  between  Eastern  and  Western  Virginia, 
which  can  never,  at  any  point,  be  crossed  by 
another  railroad.  The  Legislature  never  in- 
tended to  erect  such  a  barrier,  and  bad  not  the 
power  to  do  It  if  they  would. 

VI.  If  the  appellants  sustained  any  wrong, 
thdr  remedy  was  not  by  injunctioQ. 

1.  Because  an  injunction  must  havelDflicled 
«>normous  and  certain  mischief  upon  the  appel- 
lees, while  the  injury  to  the  appellants.  If  it  was 
denied,  was  uncertain,  hypotheticil.  and  might 
never  occur,  and  could  be  redressed  without  an 
injunction.  In  such  cases  an  injunction  is  never 
awarded. 

3.  Because  the  Chancery  Courts  in  Virginia 
have,  by  law,  no  jurisdiction  to  grant  an  in- 
junction in  a  case  like  the  present,  (tiee  Acts 
referred  to  in  the  snswer,  viz. :  18tb  sec.  of 
Gen.  Railroad  Law,  1887.  and  18th  sec.  of  the 
Charter  of  the  Louisa  Company.^  And  Vir- 
ginia alone  can  prescribe  the  jurisdiction  of  her 
own  co\irt8.  8he  can  mold  her  remedies  as 
she  pleases.  She  can  abolish  her  Chancery 
Courts  as  New  York  has  done,  or  she  can  de- 
fine their  jurisdiction  at  pleasure;  and  this 
court  has  no  power  to  say  that  she  shall  have 
Chancery  Courts.or,  if  she  has  them,  they  shall 
exercise  a  jurisdiction  forbidden  by  her  laws, 
^le  may  be  bound  to  provide  ^ome  remedy  for 
wrong,  but  she  is  thv  exclusive  and  sovereign 
Judge  of  the  form  of  the  remedy.  But  she  is 
not  uound  to  furnish  any  remedy  for  the  courts 
of  the  United  States.  The  Judiclaiy  Act  of  the 


United  States  applies  only  when  she  does  pro- 
vide a  remedy. 

VII.  As  to  the  hut  bill  filed  bv  the  appel- 
lants, this  court  oan  have  no  jurisdiction.  A 
refusal  of  an  injunction  is  not  a  final  decree 
under  any  interpretation  of  those  words,  for  a 
new  bill  may  be  presented  every  day,  and  the 
refusal  of  one  is  no  bar  to  another.'  A  court 
may  refuse  an  injunction,  and  yet  at  the  hear- 
ing decide  for  the  plaintiff. 

The  Supreme  Court  of  the  United  Slates  don 
not  sit  to  revise  the  Virginia  chancelkm  upon 
applications  for  injimctions. 

The  followingauihorilies  will  be  relied  upon 
in  the  argument  by  the  counsel  for  the  appel- 
lees, viz.: 

I.  9  Howard,  300:  Gibbon*  v.  Ogden,  6 
Wheaton.  448. 

n.  11  Peters.  467.  547;  6  Cranch,  138.  185; 
8  Dall.,  888:  Vattel,  4.  14.  40.  41;  Domat,bo<>k 
1,  tit.  6,  sec.  1 ;  Puffend.,  book  8,  ch.  R,  sec.  7: 
Attomey-QtMral  v.  Burridge,  10  Price,  872. 
873:  Locke  on  Government,  804.  807. 

III.  Johnson's  Dictionarv — "Between." 

V.  Vattel,  40.  41,  108:  SawHnt  v.  Bame^t 
Lenee.  fi  Peters,  407;  GoaU  v.  The  Clarenre 
BailvMifOo.,  1  Russell  A  Mylne,  IHl. 

VL  Eden  on  Injunction.  S86;  Barlt^Siptm 
etal.  V.  Hobart,  8  Mylne  &  Keen,  169.  174:  At 
tornty-Oenerai  X.  H'iehol,  16  *Ve8ey,842;  [*78 
Bontvparte  v.  The  Camden  A  Atnbo]/  Ra&road,  1 
Baldwin  C.  C.  Reps.,  305;  Jaekmn  T.  Zam 
phire,  8  Peters,  280.) 

Mr.  Juttiee  Grier  delivered  the  oi^nion  of 

the  court: 

This  case  comes  before  us  on  a  writ  (3f  ermr 
to  the  Court  of  Appeals  of  Virelnia. 

The  appellants  filed  Iheir  bill  in  the  Superior 
Court  of  Chancery  for  the  Richmond  Circuit, 
setting  forth  that,  oo  the  26lh  of  February, 
1884,  the  General  Assembly  of  Virginia  passed 
an  Act  entitled  "  An  Act  to  intmrporate  the 
stockholdets  of  the  Richmond.  Fredoicksburg 
and  Potomac  Rsilroad  Company ;"  that  in  order 
to  induce  persons  M  embark  their  capital  in  a 
work  of  great  public  utility,  the  Legislature 
pledged  itself  to  thesald  Company,  that,  in  the 
event  of  the  completion  of  said  road  from  the 
City  of  Richmond  to  the  Town  of  Fredericks- 
burg, within  a  certain  time  limited  by  said  Act. 
the  General  Assembly  would  not.  for  the  perioft 
of  thirty  years  from  the  completion  of  said 
lailroad,  allow  any  other  railroad  to  be  con- 
structed between  tnode  places,  or  any  portion  of 
that  distance,  the  probable  effect  of  which 
would  be  to  diminish  the  number  of  passeDren 
traveling  between  the  one  City  and  the  ouic r 
upon  the  railroad  authorized  by  said  Act,  or  to 
compel  the  said  Company,  in  order  to  retain 
such  passengers,  to  reduce  the  passage  money : 
that  the  stock  was  afterwards  subscribed,  tlie 
charter  issued,  and  the  road  constructed,  within 
the  lime  limited  by  the  Act ;  that  on  the  18lh  of 
February,  1880,  an  Act  was  passed  incorporat- 
ing "The  Louisa  Railroad  Company,  for  ilie 
purpose  of  constnictlng  a  railroad  from  some 
point  on  the  line  of  the  Richmond.  Fredericks- 
burg and  Potomac  Railroad,  in  the  neighhnr- 
bood  of  TaylorsvDIe,  passing  by  or  near  Louisa 
Court  House,  toa  point  in  the  County  of  Orang(>, 
near  the  eastern  base  of  the  south'west  moun- 
taliw.  with  leave  to  extend  it  to  the  Blue  Rtdg«. 
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orKTiMt  the  same  to  HarrisoDburg;  that  on  the 
tStb  of  December.  1888.  this  railroad  wm 
opeordfrom  Louisa  Court  House  to  the  Junction 
Willi  OHnplainuits'  road.  Ttie  bill  then  gives 
a  Uatoiy  of  the  aeveral  contracts  made  between 
(be  two  Companies  for  the  transportation  of  the 
freight  and  passengers  nf  the  Louisa  Railroad 
from  the  junction  to  Richmond,  and  of  the  fre- 
quent and  protracted  disputes  and  difficulties 
which  arose  between  thetwocorporationsonthe 
subject  of  the  compeosatkm  to  be  paid  to  the 
complainaote  (or  such  aenricea.the  pRrticulnrs  of 
vUcb  it  is  unnecessary  to  mention ;  the  result  be- 
ing, that  the  respondents  insisting  that  the  de- 
mandB  made  by  complainants  for  this  service 
wereexorbitantandoppresBive, finally  petitioned 
the  Le^ature.for  leave  to  extend  their  road 
frontfiejaDcliODtotheCityof  Richmonii.  That 
cnnplaiiuuiis  resieted,  and  protested  against  the 
79*]  paHBage  *of  such  an  Act.  as  an  infringe- 
meoi  of  the  rights  guaranteed  to  them  by  their 
Act  of  incorporation.  Nevertheless,  the  Legis- 
Itfnre.  oo  the  23d  of  March.  1848,  passed  an 
Act  authorizing  the  respondents  lo  extend  their 
road  from  the  junction  to  the  docli,  in  (he  City 
of  Richmond,  unless  the  complainants  would 
conply  with  certtin  terms  which  were  deemed 
mmuble;  and  these  terms  Mug  refuwd  by 
complainaDts,  the  respondents  commenced  the 
coosiructioa  of  their  road  to  Richmond,  and 
to  extend  it  across  the  road  of  complainants  at 
the  junction. 

The  bill  insists  that  the  grant  of  the  Act  of 
the  27th  of  March,  1848,  to  the  Louisa  Railroad 
Company,  is  incoDsistent  with  the  previous 
grant  to  complainants,  and  impairs  the  obliga- 
tioQ  of  the  contract  made  with  them;  that  me 
bnds  condemned  for  their  franchise  cannot  be 
tskm  from  the  complainants  for  the  use  of  the 
re^MHidents,  and  tiiat  they  have,  therefore,  no 
right  to  build  their  road  across  the  road  of 
cunplaiuaots.  It  prays,  therefore,  that  the  re- 
spODdeaumay  be  enjt^ned:  Ist.  From  ento-- 
ag  upon  any  laods  which  have  been  condemn- 
ed for  the  use  of  complainants'  road  for  the 
pwpose  of  constructing  a  railroad  across  it; 
2d.  That  the  respondents  may  be  enjoined 
from  all  further  proceedings  towards  the  con- 
Kraction  of  a  railroad  between  the  junction 
■od  the  City  of  Richmond;  and.  8d.  That 
(bey  may  be  enjoined  from  "tiunsporting  on 
Uw  railroad  so  proposed,  persons,  property,  or 
(he  mail,  and  especially  from  iranaporting 
psnengcw  traveling  between  the  City  of  Rich- 
mond and  the  City  of  Washington  " 

The  respondents,  in  their  answer,  deny  '  'that 
the  Act  of  Assembly  which  authoriiKS  them  to 
eonstruct  their  road  from  its  terminun  at  the 
City  ot  Richmond,  in  any  manner  violates  the 
ImII  o(  rights,  or  Constitution  of  Virginia,  or 
the  Constitution  of  the  United  Stales,  or  any 
ri^t  guaranteed  to  the  complainants  by  their 
Act  of  Incorpravtion.  They  deny,  alM>.  that  it 
H  their  purpose  to  invade  or  violate  any  right 
<*  privilMes  of  the  complainants  by  the  man- 
ner in  which  they  dull  use  their  road  if  they 
attpemiitted  to  conatmct  it" 

The  State  Court  decided:  Ist.  That  the 
privilege  or  monopoly  guaranteed  to  the  com- 
ptaioaDls  by  the  88th  section  of  their  Act  of  In- 
corporation, was  that  of  transporting  passengers 
bttween  Richmond  and  Washington;  but  that 
the  L^isiature,  by  that  enactmoit,  did  not 
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part  with  the  power  to  authorize  the  oonstruc- 
tton  of  railroads  between  Richmond  mid  Freder- 
icksburg for  other  purposes;  that  Ihey  had. 
therefore,  the  right  to  authorize  the  extension  of 
respondents'  road  to  the  dock  in  the  City  of 
Richmond,  and  consequently  the  court  refused 
to  enjoin  the  respondents  from  cnnstructini; 
their  road.  dd.  That  a  grant  of  a  franchise  to 
one  company  to  make  a  railroad  or  canal,  is  not 
*infringed  by  authorizing  another  rail-[*SO 
road  or  canal  to  be  laid  across  it,  on  paying 
Buofa  damages  as  may  accrue  to  the  first,  in 
consequence  thereof.  The  injunction  for  this 
purpose  was  therefore  refused. 

3d.  "That  if  the  Louisa  Company  shall 
hereafter  use  their  road  br  transporting  pasr 
seogers  in  violation  of  the  nghtb  guaranteed  to 
compl^nants  Ixy  the  86th  section  of  their  char- 
ter, the  remedy  at  law  seems  to  be  plain,  easy, 
and  adequate:  if,  however,  it  should,  from  any 
cause,  prove  to  be  inadequate,  it  may  be  proper 
to  Interpose  by  injunction,  and  that  will  depend 
on  the  facts  which  may  then  be  made  to 
appear." 

The  decree  having  dismissed  the  complin- 
ants' bill,  was  "a  tinal  decree  or  judgment:" 
and  that  decree  having  been  atBrraecf  by  the 
Court  of  Appeals  by  their  refusal  to  entertain 
an  appeal;  and,  moreover,  the  record  showing 
that  "there  was  drawn  in  question  the  validity 
of  a  statute  and  authority  exercised  under  the 
State  of  Virginia."  "on  the  ground  of  their 
being  repugnant"  to  that  clause  of  "the  Con- 
stitution of  the  Coited  Slates"  which  forbids  a 
state  to  pass  "any  law  impairing  the  obligation 
of  contracts;"  and  "the  decision  of  the  court 
being  in  favor  of  their  validity,"  there  can  be 
no  doubt  of  the  jurisdiction  nf  this  court  to  re- 
view ihedeclsion  of  the  State  Court. 

For  this  purpcwe,  it  will  be  necessary  to  set 
forth,  at  length,  the  86th  section  of  the  Act  of 
Incorporation  of  the  Company  complainant, 
which  contains  the  pledge  or  contract  which 
their  bill  claims  to  have  been  impaired  or  in- 
fringed by  the  Act  of  1848,  authorizing  the  re- 
spondents to  continue  their  road  from  the 
junction  to  the  dock  in  Richmond.  It  is  as 
follows: 

"And  whereas  the  railroad  authorized  by 
this  Act  will  form  a  part  of  ttie  main  northern 
and  southern  route  between  the  City  of  Rich- 
mond and  the  City  of  Wafihington,  and  the 
privilege  of  traaspbrling  pansengera  on  the 
same,  and  receiving  the  pa-ssage  money,  will, 
it  is  believed,  be  a  strong  inducement  for  indi- 
viduals to  subscribe  forstock  in  the  Company, 
and  the  General  Assembly  considers  it  just  and 
reasonable  that  those  who  embark  in  the  enter- 
prise should  not  be  hereafter  deprived  of  that 
which  forms  a  chief  Inducement  to  the  under- 
taking. 

"S8.  Be  it  therefore  enacted  and  declared, 
and  the  General  Assembly  pledges  itself  to  the 
said  company.  That,  in  the  event  of  the  com- 

Sletion  of  the  said  railroad  from  the  City  of 
lichmond  to  the  Town  of  Fredoicksburfr. 
witbhi  the  (imellnUted  by  this  Act,  the  Gener- 
al Assembly  will  not,  for  the  period  of  thiriv 
years  from  the  completion  of  the  said  raiiroaa, 
allow  any  other  railroad  to  be  constructed  be- 
tween the  City  of  Richmond  and  the  City  of 
Washington,  or  for  any  portion  of  the  said  dis- 
tance, the  probable  effect  of  which  would  be  to 
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81*1  diminish  the  Dumber  *of  pawcngera 
traveling  between  the  one  City  and  the  other, 
upon  the  railroad  authorized  by  this  Act,  or  to 
compel  the  Company,  in  order  to  retain  such 
paaeenKere.  to  reduce  ibe  passage  money:  Pro- 
vided, uowever.  That  notliing  herein  cooiained 
Bliall  Iw  00  construed  as  to  prevent  the  ZjPgisla- 
ture.atany  time  herearter,  from  authorizing  the 
coDBtruction  of  a  railroad  between  the  City  of 
Richmond  and  the  towns  of  Tappahannock  or 
Urbaua.  or  to  anv  intermediate  points  between 
Ute  said  Clly  of  llichmond  and  the  said  lownn: 
And  provided,  tim.  That  nothing  herein  coo- 
tiUned  shall  be  construed  to  prevent  the  Gener- 
al Assembly  from  chartering  any  other  company 
or  companies  to  construct  a  railroad  from 
Fredericluiburg  to  the  City  of  Washingion." 

Two  objections  were  made  by  counsel  to  the 
validity  of  this  Act,  on  which  we  do  nut  think 
it  necessary  to  express  an  opinion.  They  are: 
1st.  Tliat  one  Legislature  cannot  reelrain, 
coitrol.  or  bargain  away  the  power  of  future 
Legi^ures,  to  authorize  public  improvements 
for  the  benefit  of  the  peoi>le.  2d.  That  the 
grant  made  by  this  section  is  void  for  uncer- 
tainty, being  both  unintelligible  and  impracti- 
cable, furnishing  no  standard  by  which  any 
tribunal  can  determine  when  the  grant  is  vio- 
lated and  when  not.  according  to  its  temu. 

For  the  purposes  of  the  present  decision,  we 
shall  assume  that  the  Legislature  of  Virginia 
had  full  power  to  make  this  contract,  ana  that 
the  State  is  bound  by  it ;  and  moreover,  that 
the  franchise  granted  is  sufficiently  defined  and 
practicable  for  the  court  to  determine  its  ex- 
tent and  limiiations. 

It  is  a  settled  rule  of  construction  adopted  by 
this  court,  "that  public  grants  arc  lobe  con- 
strued strictly." 

This  Act  contains  the  grant  of  certain  privi- 
leges by  the  public,  to  a  private  corporation, 
and  in  a  matter  where  the  public  interest  is 
concerned ;  and  the  rule  of  construction  in  all 
such  cases  is  now  fully  established  to  be  this: 
"That  any  ambiguity  in  the  terms  of  the  con- 
tract must  operate  against  the  corporation,  and 
in  favor  of  the  public:  and  the  corporation 
can  claim  nothing  but  what  is  clearly  given  by 
the  Act."  (See  CnarUs Utter  Bridge  v.  Warren 
Bridge.  II  Pet.,  544.) 

Construing  this  Act  with  these  principles  in 
view,  where  do  we  And  that  the  Legislature 
have  contracted  to  part  with  the  power  of  con- 
structing other  railroads,  even  between  Rich 
mond  and  Fredericksburg,  for  carr>'ing  coal  or 
other  freight?  Much  lees  can  tbey  be  said 
to  have  contracted,  that  no  railroad  con- 
nected with  theweslem  part  of  the  State  shall 
be  suffered  to  cross  the  complainants'  road,  or 
run  parallel  to  it,  in  any  portion  of  its  route. 
Such  a  cnniract  cannot  be  elicited  from  the 
letter  or  spirit  of  this  section  of  the  Act. 

On  the  contrary,  the  preamble  connected 
StS*]  with  Ibis  section  *ehow8  that  the  com 
plainants'  road  was  expected  to  "form  a  part 
of  the  main  northern  and  southern  route  be- 
tween the  City  oF  Richmond  and  the  City  of 
WasbinKton :"  and  the  inducement  held  out  to 
those  who  should  subscribe  to  its  stock,  was  a 
monopoly  "of  tranfiporting  passengers"  on  this 
route,  and  this  is  all  that  is  pledged  or  guaran 
teed  to  them,  or  intended  so  to  be,  by  the  act. 
It  contains  no  pledge  thst  the  State  of  YirglDia 
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will  not  allow  any  other  railroad  to  be  con- 
Btructed  between  those  points,  or  any  portion 
of  the  distance  for  any  purpose;  but  only  » 
road,  "the  probable  effect  of  which  would  bo 
to  diminish  the  number  of  passengerB  traveling 
between  the  one  city  and  ue  other,  upon  the 
railroad  authorized'by  the  Act,"  or  to  compel 
the  company  to  reduce  the  passage  money. 

That  the  respondents  will  not  be  allowed  to 
carry  the  passengers  traveling  between  the  City 
of  Richmond  and  the  City  of  Washington,  is 
admitted ;  and  they  deny  any  intention  of  so 
exercising  thdr  frwichise  as  to  intofere  with 
the  rights  secured  to  complainants.  That  the 
parties  will  differ  widely  as  to  the  constniciioa 
of  the  grant  owing  to  the  ambiguity  created  by 
the  use  of  the  word  "  twtween..  aait  may  affect 
the  transportation  of  passengers  traveling  to  or 
from  the  west,  is  more  than  probable.  But  on 
Uiis  application  for  an  injunction  against  Ibe 
construction  of  respondents'  road,  ihc  Chancel- 
lor was  not  bound  to  decide  the  question,  by 
anticipation:  and,  although  be  may  bftve 
thrown  out  some  intimation  as  to  bis  present 
opinion  on  that  question,  be  has  very  properly 
left  it  open  for  future  decision,  to  be  settled  by 
a  suit  at  law.  or  in  equity,  "  upon  the  facts  of 
the  case  as  they  may  then  appear."  But.  bow- 
ever  probable  ibis  dispute  or  contest  nmy  be.  it 
is  not  for  this  court  to  anticipate  it,  and  voinn- 
teer  an  opinion  in  advance. 

The  Act  of  1848,  aulborizinfc  the  exteoelcHl 
of  the  complainants'  road,  is  silent  as  to  any 
grant  of  power  to  transport  passengers,  so  ns  to 
interfere  with  the  pledge  given  to  romplaic- 
ants:  and  it  is  sufficient,  for  the  decision  of  tbe 
case  before  us,  to  say  that  the  grant  of  authority 
to  respondents  to  extend  their  road  fnim  the 
junction  to  the  dock  at  the  Cltv  of  Richmond, 
does  not,  per  ss.  impair  the  obliimtton  of  the 
contract,  contained  in  the  88tb  section  of  com- 
plainants' charter.  The  conditions  annexed  to 
the  grant  to  respondents,  by  which  the  coni- 

Jilaioants  were  enabled  to  defeat  it,  cannot  af- 
eet  the  question  in  any  way.  If  tbe  88th  Mo- 
tion of  the  Act  of  incorporation  of  complain- 
ants does  not  restrain  the  Legislature  from 
constructing  another  railroad  for  any  purpoee. 
parallel  or  nenrto  Ihecomplainaots'.tbe  rpfipond- 
ents  have  a  right  to  proceed  with  the  constrac- 
tinn  of  their  road,  and  the  State  Court  was 
Justified  in  refusing  the  injunction. 

Tbe  counsel,  very  properly,  have  not  iniHfited 
in  their  argument  *in  this  court,  on  thin  r*S3 
point  made  in  thdr  bill,  that  the  Leglsmlure 
had  no  power  to  authorize  the  construction  of 
one  railroad  across  another.  Tbe  grant  of  a 
franchise  is  of  no  higher  order,  and  confers  no 
more  sacred  title,  than  a  grant  of  land  to  an  In- 
dividual; and,  when  the  public  necessltiea  re- 
quire it.  the  one,  as  well  as  the  other,  may  be 
taken  for  public  purposes  on  tnaklnjr  aultable 
compensation;  nor  does  such  an  exerrine  of  tbe 
right  of  eminent  domain  interfere  with  the  in- 
voidability  of  contracts.  (See  WeaSiver  Bridge 
Company  v.  Dix.  8  How.,  607.) 

Leaving,  therefore,  the  question,  as  to  the 
proper  construction  of  the  contract  or  rifthta 
guaranteed  to  the  complainants,  by  this  section 
of  their  charter,  to  be  settled  when  a  pmper 
case  arises,  we  are  of  opinion  that  the  8tMe 
Court  did  not  err  in  refiiMng  to  enjoin  resipaiiil- 
ents  ftom  omstructing  thdr  road  accotdlog  tn 
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the  autborilT  givpa  them  by  the  Act  of  Assem- 
bly of  27ib  March.  1848,  and  that  said  Act  does 
not  impair  the  ohligation  of  (he  rootract  made 
vitb  the  fXHDpliUaanis,  In  the  88th  MCtion  of 
tlH^  Act  of  incorporaUon. 

TheMgrnent  ^  ih»  Couri  Appe^  ^  Vir- 
ginia  » Ikertfore  affirmed,  wAa  eoata. 

Mmr$.  Jutiieet  McLmmi,  Wa^ue*  and 
GorUs  dlMented. 

Mr.  JvMtiee  CwtUs 

I  have  been  unable  to  agree  with  the  major- 
ity of  the  court  in  this  case,  and  some  of  the 
priodpleit  on  which  a  decision  depends  are  of 
so  much  importance,  as  affecting  toeislation, 
that  I  think  it  proper  to  state  my  opinion  and 
the  msons  on  which  it  reels. 

Thai  the  38th  section  of  the  complainanta' 
durter  cont^ns  a  fxintnict  between  uie  corpo- 
nrfkn  wad  the  State,  the  obligatloo  of  which 
the  latter  cannot  impair  by  any  law,  must.  I 
think,  be  admitted.  Whether  "An  Act  for  the' 
exlension  of  the  Louisa  Railroad  to  the  dock  in 
the  City  of  Richmond,"  does  impair  that  ohli- 
jntinn.  depends  upon  the  interpretation  which 
the  oontract  requires;  and,  inaamuch  as  it  in 
the  duty  of  this  court  to  determine  whether  the 
oUigatfon  of  the  contract  has  been  Impaired,  it 
is  DecesMnly  its  duty  to  decide,  what  is  the  true 
iotcrpretalion  of  the  contract. 

The  88th  section,  with  its  preamble,  are  as 
follows; 

"And  whereas  the  railroad  authorized  by 
this  Act  will  form  a  pan  of  the  main  nortliem 
ud  soul  hem  route  between  the  City  of  Ricb- 
moDd  and  the  City  of  Washington,  and  the 
priTileee  of  traniiporting  passengers  on  the 
Mine,  and  receiving  the  passage  money,  will, 
it  is  believed,  be  a  strong  inducement  to  indi- 
riduals  to  Bubscntw  for  t^tock  in  the  company, 
84*1  'ii^  Oeneral  Assembly  ^considers  it 
jnit  and  reasonable  that  those  who  embark  in 
the  enterprise  should  be  hereafter  deprived  of 
that  which  forms  »  chief  inducement  to  the 
UDdenakioir. 

"38.  Be  it  therefore  enacted  and  declared, 
and  the  Gcoerat  Assembly  pledges  itself  to  the 
uM  company.  That  in  the  event  of  the  com- 
pietiou  of  the  said  railroad  from  the  City  of 
nirbmoDd  to  the  Town  of  Fredericksburg, 
within  the  lime  Uralted  by  this  Act,  the  Oen- 
eral Assembly  will  not  for  the  period  of  thirty 
yean  from  the  completion  of  the  said  railroad, 
allow  any  other  railroad  to  be  cooetrucled  be- 
tween the  City  of  Richmond  and  the  City  of 
WtdiingtoQ,  or  for  any  portion  of  the  said  dia- 
tancp,  the  probable  efiFect  of  which  nfould  be  to 
dimhilih  the  number  of  passengers  traveling 
between  the  one  city  and  the  other,  upon  the 
ndlrotd  auihorized  by  this  Act,  or  to  compel 
the  company,  in  order  to  retain  such  paasen- 
gvrs,  to  reduce  the  iMssage  money :  Provided. 
Iwwever,  That  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  the  Legislature, . 
It  any  lime  hereafter,  from  authorizing  Ihe ; 
construction  of  a  railroad  between  the  Ciiy  of 
Richniond  and  the  towns  of  Tappahaonock  or 
trbana.  or  to  any  intermediate  points  between 
the  said  City  of  Richmond  and  the  said  towns. 
And  provided,  also.  That  nothing  herein  con- 
luned  Hball  be  construed  to  prevent  the  Oen- 
m)  Assembly  from  chartering  any  other  com- 
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pany  or  companies  to  construct  a  railroad  from 
Frpdericksburg  to  the  Citv  of  Wai>hiDgton." 

The  preamlile  in  effect  declares  what  general 
object  Ihe  parties  have  In  view,  and  the  section 
makes  known  to  what  extent  and  by  what 
means  tliat  object  is  to  be  accomplished.  That 
eeneral  object  is  to  secure  the  corporation  from 
twing  deprived  of  the  passenger  travel  on  its 
railroad;  and  the  means  of  prevention  are,  to 
prohibit  for  thirty  years  tlie  existence  of  any 
other  road,  the  probable  effect  of  which  would 
be  to  diminish  the  number  of  pasflengers  trav- 
eling between  Washington  and  Richmond  upon 
the  railroad  of  the  complainants. 

The  first  queslioo  is,  whether  what  is  called 
Ihe  extension  of  the  Ivouisia  roa>l.  is  a  railroad, 
the  prolmble  eff<  ct  of  wbieb  would  be  to  dimin- 
ish llioee  passengers:  and  this  depends  on  what 
passengers  are  referred  to  in  the  contract. 

It  is  maintained  by  the  appellees  that  only 
passengers  travelingtbedislance  between  Wash- 
ioKton  and  Richmond  are  intended;  but  this  is 
not  consisi^cDt  either  with  the  suljstantial  object 
of  the  partiee,  or  with  the  language  they  have 
employed  to  make  known  their  agreement. 
"The  privilege  of  transporting  passengers  on 
the  same  and  receiving  the  passage  mooey," 
and  protection  from  being  "deprived  of  that 
which  forms  the  chief  inducement  of  the  un- 
dertaking," would  be  but  imperfectly  secured, 
if  limited  to  one  particular  class  of  passengers 
only.  Such  a  limitation  "inconsistent  [*85 
with  the  apparent  object  of  the  parties  is  not 
to  be  engrafted  on  the  contract  unless  clearly 
expressed.  It  is  said  that  the  words  "  passen- 
gers traveling  between  the  one  city  and  the 
other,"  contain  this  Jimltaiion,  their  meaning 
being  passengers  traveling  from  one  city  to  the 
other.  The  word  "  l>etween  "  in  this  clause  ad- 
mits of  that  interprelation.  but  does  not  require 
it.  That  word  may  also  designate  any  part  of 
the  intermediate  space,  as  well  as  the  whole. 
It  may  be  correctly  said  that  the  compl^nants' 
railrtmd  is  between  Richmond  and  Wasfaiog- 
ton.  though  It  does  not  traverse  the  whole  dis- 
tance from  one  of  those  cities  lo  the  otlier,  and 
the  words  which  immediately  follow,  certainly 
tend  strongly  to  show  that  it  was  in  this  last 
and  more  comprehensive  sense  the  word  "  bc< 
tweeo  "  was  here  used.  The  whole  clause  is, 
"  passengers  traveling  between  one  city  and  the 
other,  upon  the  railroad  authorized  by  this 
Act."  But  Ihe  railroad  there  rcferrMl  to.  upon 
the  completion  of  which  this  contract  was  to 
take  effect,  was  only  to  be  from  Richmond  to 
Fredericksburg,  so  that,  strictly  speaking,  pas- 
sengers could  not  travel  to  or  from  the  City  of 
Washington  upon  Ihe  railroad  authorized  by 
the  Act;  they  could  thus  pass  over  only  a  part 
of  the  iulenncdlate  apace  between  Washinglou 
and  Richmond.  This  clause  therefore  does  not 
control  the  evident  general  intent  of  Ihe  parties 
to  protect  Ihe  passenger  travel,  but  rather  tends 
to  make  tliat  general  intent  more  clear.  The 
question  being' whether  the  travelers  referred 
to  are  only  those  going  the  whole  distance,  and 
one  part  of  the  aescriptive  words,  designating 
where  they  are  traveling,  being  ambiguous,  and 
the  other  part  which  points  out  how  they  are 
traveling,  being  clear,  the  result  of  the  whole 
is  to  include  all  who  travel  in  the  inlermediate 
space  between  Ihe  two  cities,  upon  the  com- 
plainants' railroad.   And  this  construction  is 
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Hlill  further  strengtheocd  by  the  stipulalion 
that  the  Btftte  will  not  authorize  another  road 
"  to  be  coDBtructed  between  the  City  of  Wash- 
ington and  the  City  of  Richmond,  or  for  any 
portion  of  the  said  distance; "  for  If  the  object 
of  parttes  was  merely  to  protect  the  enjoyment 
by  the  complainants  of  the  tolls  derivable  from 
passengers  going  from  one  of  those  cities  to  the 
other,  il  is  highly  improbable  that  the  State 
would  have  agreed  to  this  broad  restriction. 
Construing  the  preamble  and  the  section  to- 
gether, I  tnink  it  was  the  intention  of  the  par- 
ties to  secure  to  the  cnmplainaots.  for  the  period 
nf  thirty  years,  the  excliuive  enjoyment  of  all 
the  railrofid  passenger  travel  over  every  part  of 
the  line  between  Washington  and  Richmond ; 
iind  that  the  mode  of  security  agreed  on  by  the 
parties  was,  'Jiat  the  State  should  not  authorize 
the  construction  of  any  such  railroad  as  might 
probably  interfere  with  that  exclusive  enjoy- 
ment. 

86*]  *In  coming  to  this  conclusion  I  have  not 
overlooked  the  rule,  that  grants  from  states  to 
corporations  of  such  exclusive  privileges,  are 
to  be  construed  most  strongly  against  the 
grantees.  But  this  rule,  like  its  converse, 
rortiua  contra  proferentem,  which  applies  to 
private  grants,  is  the  last  to  be  resorted  to,  and 
never  to  be  relied  upon,  but  when  all  other 
rules  of  exposition  fail.  (Bac.  Max.,  reg.  8;  9 
BI.  Com.,  »80;  Lote  v.  Paret,  18  East.  86.)  In 
Jlindekoper'a  Lettee  v.  DougUm,  8  Cranch,  70, 
Chief  JuiAiu  Marshall  says:  "This  is  a  con- 
tract; and  although  a  state  is  a  party  it  ought 
to  be  construed  according  to  those  well  estab- 
lished principles  which  regulate  contracts  gen- 
eralljr.  A  grant  such  as  to  now  in  question, In 
consideration  of  the  grantees  risking  their  capi- 
tal in  an  untried  enterprise,  which,  if  success- 
ful, will  greatly  promote  the  public  good,  in  no 
proper  sense  confers  a  monopoly.  It  enables 
tlie  grantees  to  enjoy,  for  a  limited  time,  what 
they  may  justly  be  considered  as  creating.  It 
is  in  substance  and  reality,  as  well  as  in  legal 
effect,  aooDtract,  and  in  my  Judgment  it  is  the 
duty  of  the  court  to  g^ve  it  such  a  construction 
Ks  will  carry  It  into  full  effect;  imposing  on 
the  public  no  restriction,  and  no  burden,  not 
Ktipulated  for,  and  depriving  the  company  of 
no  advantage,  which  the  contract,  fairlv  con- 
Mirued.  gives.  This  U  required  by  good  faith; 
and  to  its  demands  all  technical  rules,  de- 
signed to  help  the  mind  to  correct  conclusions, 
must  yield.  Having  come  to  the  conclusion 
that  the  intention,  of  the  parties  to  this  cod- 
tract  was  to  secure  to  the  complainants  ex- 
clusive enjoyment  of  all  railroad  passenger 
travel  over  every  part  of  the  distance  between 
Itiuhmond  and  Washington  for  thirty  years, 
nnd  that  the  means  adopted  to  effect  this  ob- 
j'Wt  was  the  promise  of  the  State  to  authorize 
ilie  construction  of  no  railroad  which  might 
probably  interfere  with  that  exclusive  enjoy- 
ment, the  next  inquiry  Is.  whether  the  exteu- 
,sion  of  the  Louisa  Railroad  to  the  dock  in  the 
\  ity  of  Richmond  would  probably  have  that 
effect.  This  Act  enables  the  Louisa  Railroad 
Comiiany  to  extend  their  road,  from  its 
Junction  with  the  complainants'  road,  at  a 
]ioint  about  twenty-four  miles  from  Rich- 
mond, totliat  city,  and  thus  lo  make  another 
railroad  between  Richmond  and  that  point  on 
the  complainants'  road. 
tt8 
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That  this  authority  comes  within  that  part 
of  the  restrictive  stipulation,  which  describes 
the  route  over  which  wother  railroad  is 
not  to  he  built,  u  clear;  for  it  does  author- 
ize "another  railroad,"  'for  a  portion  of 
the  distance"  "between  the  cities  of  Ktchmond 
and  Washington."  But  it  is  said  that  It  does 
not  come  within  the  residue  of  the  restrictive 
clause,  because  its  proluble  effect  will  not  lie 
to  diminish  that  pmssenger  travel  designed  to  be 
secured  to  the  complainants.  To  this  I  cannot 
assent.  The  Louisa  Company,  by  their  orig- 
inal charter,  are  ^expressly  authorued  to  [*87 
carry  passengers  on  their  railroad,  and  when 
they  are  empowered  by  the  Act  now  in  ques- 
tion to  extend  their  road,  it  is  a  necessary  im- 
plication that  the  extension  is  for  the  same 
uses,  and  subject  to  the  same  rights,  and  pow- 
ers, and  privileges  as  the  original  road,  to 
which  it  is  to  be  annexed.  Am  aibcordingly 
we  find,  that  by  the  6th  section  of  this  Act, 
the  Lej^Iature  has  prescribed  a  limit  of  tolls,  a» 
well  for  piuisengers  as  for  merchandise,  coming- 
from  or  going  to  another  railroad  and  [.assinfc 
over  tho  whole  length  of  the  Louisa  road,  and 
each  part  of  it,  including  the  extension. 

Passengers  using  the  complainants'  road  bi-- 
tween  Richmond  and  the  junction,  may  be  fli- 
vided  into  three  classes.  'Those  who  travel  the 
whole,  or  a  part  of  the  distance  between  Rich- 
mond and  the  junction,  and  do  not  go  beyond 
the  Junction ;  those  who  do  go  to,  or  come 
from  points  beyond  the  junction  on  the  com- 
plainants' road;  and  those  who  travel  on  the 
Louisa  road,  beyond  the  junction,  going  west, 
or  coming  east.  The  extension  of  the  Louisa 
road  is  adapted  to  carryall  these,  and  by  the 
Act  complained  of,  the  Louisa  Company  ia 
authorized  to  construct  a  road  to  carry  them. 
It  may  certainly  be  assumed,  that  a  corponi- 
tion,  created  to  conduct  a  particular  busint-m 
for  profit,  will  do  all  such  business  as  il  is  ii» 
clear  interest,  and  within  its  authority  to  do, 
and  which  it  was  created  for  the  very  purpose 
of  doing.  And  if  so,  the  effect  of  thto  exu-n- 
slon  must  be,  to  transport  thereon  a  part  of  all 
these  cIsHses  of  paswngers,  and  thus  to  dimin  - 
iHh  the  number  of  these  same  classes  of  passen- 

fera,  who,  at  the  time  of  the  passage  of  the 
LCt  in  question,  used  the  complainants'  road. 
As  to  those  passengers  who  do  not  use  the 
Louisa  road  beyond  the  junction,  I  am  at  a 
loss  to  perceive  any  reason  why  they  are  not 
within  the  description  of  passenger  travel  de- 
signed to  be  secured  to  the  complainants;  an<l 
if  they  are  excluded  therefrom.  I  know  of 
none  who  would  be  included,  unless  upon  the 
intcrpretali6n  already  considered  and  rejected, 
that  the  contract  was  designed  to  embrace  only 
passen^rs  traveling  the  entire  distance  be- 
tween Richmond  and  Wa-*(hington.  It  is  not 
absolutely  necessary  to  go  any  further  to  find 
that  this  Extension  Act  impairs  the  obligation 
of  the  contract,  by  authorizing  another  runil 
to  l>e  built,  the  probable  effect  of  which  wouid 
bt'  to  diminish  the  number  of  passengers  trav- 
eling on  the  complainants'  road  betwceo  the 
junction  and  Richmond.  But  it  is  clear  to  my 
mind,  that  the  third  class  of  passengers  usin? 
the  Louisa  road,  are  as  much  within  this  con- 
tract Its  any  uihcrs.  To  explain  my  viuwo. 
on  this  |M>int.  it  Is  necessary  to  refer  to  a  few 
dates. 
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Tbe  oomplainuU  were  incorporated  in  Feb- 
nunr,  1834,  and  tbeir  Act  of  incorporatloD 
tM*]  eoDtaioed  Uie  compact  now  *rdled  on. 
Tbeir  rcwd  was  completed  and  opened  for  use 
ia  Jaauarjr,  18^7.  In  February.  18S6.  an  Act 
«u  pawed  incorporating  tbe  stockholders  of 
the  Louisa  Railr(Mui  Company.  In  Deoemlwr* 
ISSi,  (he  Louisa  road  was  opened  for  use  to 
ibe  Louisa  court  tH>use,  and  from  that 
lime  to  March,  1848,  the  passenfiem  using 
lite  Louisa  road,  going  to  or  coming  from 
Itlcbmond,  and  points  between  that  city 
sod  ibe  junction,  passed  over  the  road  of 
the  complainanls.  In  March,  1848,  tbe  com- 
plaiiuuits  and  the  Louisa  Company  having 
iliflend  oooceming  the  tolls  to  be  ctotirmd  by 
ihe  fonner  on  passengers  and  morcliandtBe  go- 
iog  to  or  coming  from  the  Louisa  road,  the 
L^labire  passed  the  "Act  for  the  extension 
of  the  Louisa  Railroad,"  which  contains  tbe 
Mlowing  section:  "  Be  it  furlbur  enacted, that 
incase  the  Richmond,  Fredericksburg  and  Po- 
tomac Railroad  Company  sliall,  at  the  next  an- 
nual meeting  of  the  stockholders,  stipulate  and 
sgree,  from  and  after  the  expiration  of  Ihe 
pimnt  contract  with  the  Louiaa  Railroad 
Uompany.  to  carry  alj  passengers  and  freight 
OMning  from  the  Louisa  Railroad  from  the 
junctioo  to  the  City  of  Richmond,  at  the  same 
rale  per  mile  as  may  at  the  same  time  be 
cha^id  by  tbe  Louisa  Railroad  Company  on 
Utessme  paneogers  and  flight;  and  shall  also 
aaee  to  carry  all  passengers  and  freight  enter- 
uiat  the  City  of  Richmond  for  any  point  on 
tbe  Louisa  Railroad,  at  the  same  rate  per  mile 
s»  is  clurged  at  tbe  time  for  the  same,  by  the 
Louiai  Railroad  Company;  and  shall  also  agree 
lu  submit  to  the  umpirage  of  some  third  per- 
toD  or  persons,  to  be  cfaoMO  by  the  said  com- 
pan  tea,  the  compeosaticm  to  the  Richmond, 
Predericksburg  and  Potomac  Railroad  Com- 
pany for  collecting  at  the  depots  in  Richmond 
ibeduesof  the  LouisaRailroad  Company,  and 
Mi^  other  mattcra  of  controversy  which  may 
anee  between  the  said  companies  owing  to  the 
nianecUoo  between  them,  then  this  Act  to  be 
void,  or  else  to  remain  in  full  force."  It  will 
Urai  be  seen  that  the  passenger  travel,  which 
it  is  tbe  object  of  this  Act  to  take  away  from 
ibe  complainants'  road,  bad  been  de  faeio  a 
part  of  its  passenger  travel  between  Itichmond 
»Qd  Uie  juoctiuo  for  about  ten  years.  It  is 
oiaiotaiDed  that  as  tbe  Louisa  Railroad,  from 
the  junctkm  westward,  was  the  cause  of  the  ex- 
iateoee  of  this  travel  upoo  the  complainants' 
ruad.  between  Richmond  and  the  junction,  tbe 
Lou^  cmporation  .-night  be  empowered  to 
(tnstruct  another  road  between  those  poinu 
for  tbe  purpose  of  doing  that  bu»incss.  In  other 
words,  that  passen^r  travel  actually  exisliuf^ 
•>a  the  complainants  road,  may  properly  bedi- 
oiinisbed  by  the  construction  of  another  road 
fur  a  part  of  the  distance  between  Richmond 
and  Washiogton,  provided  it  be  done  by  a 
l>srtr  who  at  some  prior  time  was  instrumental 
89*]  in  increasing  the  passenger  travel;  *that 
we  are  lo  Inquire  whether  by  this  new  and 
f-ompetiog  road  any  more  is  to  be  taken  away 
:luD  was  brought  by  tbe  corporation  which 
builds  it.  and  if  not.  then  the  competing  road 
docs  not  duuinish  the  number  of  passengers, 
■taveling  on  the  complaloauts'  road,  within  the 
fair  muaoinif  of  this  contract.   I  cannot  give 
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to  this  contract  such  a  construction.  It  seems 
lo  me  to  be  at  variance  with  its  express  terms 
and  with  what  must  have  been  within  the  con* 
temptation  of  tbe  parties  when  it  was  entert-d 
into.  Tbe  promine  not  to  authorize  any  other 
railroad  between  WaKhiogton  and  Richmond, 
or  for  any  part  of  that  dlstnoce,  the  probable 
effect  of  which  would  be  lo  diminish  tbe  num- 
ber of  passengers  traveling  on  tbe  complaioants' 
railroad  is  absolute  and  unqualified.  It  con- 
tains  no  reservation  in  favor  of  parlies  who 
have  been  inslrumenlal  in  bringing  that  travel 
to  the  complainants'  rosd.  It  extends  over  the 
period  of  thirty  years,  and  applies  lo  the  trav- 
el actually  existing  thereon  during  everr  part 
of  that  period,  to  whatew  causes  its  existence 
there  may  be  attributable.  It  must  have  been 
cooleinplated  by  the  parties  that  the  number  of 
travelers  on  tbe  complainants'  road  would  in- 
crease during  the  long  period  of  thirty  years; 
it  must  have  been  known  to  them  that  this  in- 
crease would  be  likely  to  arise,  among  other 
causes,  from  the.  increased  number  of  passen- 
gers coming  laterally  to  the  lincin  consequence 
of  the  construction  of  other  railroads,  as  well 
as  from  increased  facilities  of  access  by  other 
means.  They  enter  into  a  contract  which  by 
its  terms  protects  this  increased  travel  during 
the  whole  period,  and  by  whatever  causes  pro- 
duced, just  as  much  as  it  protects  the  trsvvl 
existing  during  the  first  month  after  the  open- 
ing of  tbe  road.  How,  then,  can  we  engraft 
upon  the  contract  an  exception  not  found 
there,  and  say,  tliat  when  It  speaks  generally 
of  passengm  traveling  upon  the  road,  it  does 
not  mean  passengers  which  another  railroad 
corporation  has  broiighl  there?  I  am  unable 
to  see  why  not,  as  much  as  if  a  steamboat  or 
stage  company  had  brought  them.  In  my 
opinion  this  class  of  passengers  on  tbe  com- 
plainants' road,  are  as  truly  within  tbe  con- 
tract as  any  olhers;  and  a  railroad,  the  object 
of  which  is  to  take  awsy  this  class  of  passengers 
from  the  complainants'  road,  is  one  which  Llie 
State  has  promised  it  wouKI  not  authorize  to 
be  built. 

Parties  may  agree,  not  only  on  the  substan- 
tial rights  to  be  protected,  but  on  the  particu- 
lar mode  of  protecting  them;  and  if  they  do 
agree  on  a  particular  mode.  It  becomes  &  part 
of  tbeir  contract,  which  each  party  has  a  just 
right  to  have  executed.  In  this  compact  the 
parties  have  agree<l  on  the  mode  of  protection. 
It  is  that  the  State  will  not  authorize  to  be  built 
any  other  railroad,  which  would  probably  have 
the  effect  to  diminish  the  *number  of  [*&0 
passengers  on  tbeoomplainanls'  road..  It  is  the 
right  to  construct,  and  not  the  right  to  um 
which  tbe  coQtract  restrains.  To  say  that  the 
State  may  properly  authorize  a  road  to  l)e 
built,  the  purpose  of  which  ia  to  carry  passen- 
ger8,  and  thus  diminish  tbe  number  of  passeri- 
gera  on  the  complitinaots'  road,  but  tbat  the 
road  thus  authorized  must  not  tie  used  to  tlie 
injury  of  the  complainants'  rights,  is  to  strike 
out  of  the  contract  the  stipulation  that  such  a 
road  should  not  be  authorized  to  be  built.  The 
power  of  the  Slate  to  enable  a  corporation  lo 
build  anotlior  road  to  carry  merchandise  only, 
seems  tu  me  to  have  nothing  to  do  with  this 
question.  When  the  Legislature  fhall  adjudge 
that  the  public  convenience  requires  another 
railroad  there,  to  carry  merchandise  only,  nm) 
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that  therefore  the  power  of  enuDent  domain 
may  be  exercised  to  build  It,  and  when  a  com- 
pany is  found  ready  to  accept  such  a  charter, 
and  rif>k  their  funds  in  its  co&Htruction,  then  a 
case  will  arise  under  the  power  of  the  Lei?i»- 
lature  to  anthorize  a  road  for  the  transportation 
of  mercbandifie  only.  But  in  the  law  now  in 
question  the  Legislature  has  not  so  adjudged; 
no  such  charter  has  been  granted,  or  accepted, 
and  no  such  road  built:  but  one  which  the 
State  is  by  its  own  promise  restrained  from  au- 
thorizing. It  seems  quite  aside  from  the  true 
inquiry,  therefore,  to  urge  (bat  the  State  might 
have  empowered  a  company  tomakea  railroad 
on  which  to  transport  merchandise  only;  for  it 
has  not  done  so. 

It  has  been  suggested  by  one  of  the  defend- 
ants' counsel,  thai  though  the  jmwer  of  the 
Legisl^ure  to  enter  into  a  compact  fur  some 
exclurive  privileges  is  not  denied,  yet  that  the 
Legislature  had  not  power  to  grant  such  privi- 
leges as  are  here  claimed  by  the  complainants, 
and  tlierernre  the  State  is  not  bound  thereby. 
This  is  rested  not  upon  any  express  restriction 
on  the  powers  of  the  Legislature,  contained  in 
the  Constitution  of  Virginia,  but  upon  llmita- 
lions  resulting  by  necessary  Implication  from 
tlie  nature  of  the  delegated  power  confided  by 
the  people  of  that  State  to  their  government. 
But  If.  as  must  be,  and  Is  admitted,  it  Is  one 
oF  the  powers  Incident  to  a  sovereign  btale  to 
mske  grants  of  rights,  corporeal  and  incorpo- 
real,  fur  the  promotion  of  the  public  good,  It 
necessarily  follows  that  the  Legislature  must 
judge  how  extensive  the  public  good  requires 
those  rights  to  be.  Whether  the  Slate  shall 
grant  one  acre  of  land,  or  one  thousand  acres; 
whether  it  shall  stipulate  for  the  enjoyment  of 
an  Incorporeal  right,  in  fee,  for  life  or  years; 
whether  that  incorporeal  right  shall  extend  to 
one,  or  more  sut>jccts;  and  what  shall  be 
deemed  a  Ut  consiueralton  for  thu  grant  in 
eilhercase.  Is  intrusted  to  the  dlsereticm  of  the 
legislative  power,  when  that  discretion  is  not 
restrained  by  the  constitution  under  which  It 
acts.  This  has  been  the  interpretation  by  all 
0 1*1  courts,  and  the  practice  under  all  *con- 
stitulions  In  the  country  far  as  I  know,  and 
it  seems  to  me  to  be  correct.  (See  Piaeatavgva 
Bridge  v.  Neu)  Uamp.  Bridge.  7  N.  H.  Rep., 
8.5.  and  the  cases  there  ciu-d ;  Enfield  Bridge  v. 
TheHart.AN.H.  R  R.  Co..  nConn.  R.,  40: 
Waahington  Bridge  v.  SIbi/e,  18  Conn.  R,  68.) 

It  remains  to  condderwhetliertbis  court  has 
jurisdiction  to  reverse  the  decision  of  the  State 
Court. 

The  Court  of  Appeals  having  refused  to  enter- 
tida  an  appeal,  the  Superior  Court  of  Chancery 
of  the  Richmond  Circuit  was  the  highest  court 
of  the  State  to  which  the  complainants  could 
carry  the  case;  and  it  is  to  the  decUlon  of  that 
court  we  must  look.  The  questions  are  whether 
that  court  erruneouF^ly  decided  against  a  right 
claimed  by  the  complainants  under  the  Coustl- 
tution  of  the  United  Slates,  and  whether  the 
bill  was  dismissed  by  reason  of  that  erroneous 
decision.   The  points  decided  are  set  out  with 

freat  clearness  upon  tlie  face  of  the  decree, 
'heir  snhslance  is.  that  the  construction  of  this 
extension  road  is  lawful,  the  Legislature  having 
power  to  authorize  it;  tliat  it  may  lawfully  be 
used  for  the  transportation  of  passengers,  who, 
but  for  the  existence  of  the  Louisa  road,  would 
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never  have  come  on  to  the  line  of  the  Freder- 
icksburg road:  that  whether  the  Louisa  Cnm- 
pany  will  use  the  extension  forthetranftportatioD 
of  any  other  passengers,  and  thus  infringe  com- 
phiinants'  rights,  does  not  appear;  when  the 
supposed  case  shall  occur,  it  may  be  proper  to 
interfere  by  injunction,  if,  upon  the  facts  of 
that  cafe  as  they  shall  appear,  there  is  not  & 
plain,  adequate,  and  complete  remedy  at  taw.. 

It  is  clear,  then,  that  the  Chancel  lor  decided, 
against  the  right  claimed  by  the  complainants, 
under  the  Constitution,  that  this  extension 
should  not  be  constructed.  In  my  opinion, 
this  decision  was  erroneous.  It  is  clear,  aiso, 
that  he  decided  against  their  right,  under  the 
Constitution,  to  l>e  protected  in  the  enjoyment 
of  the  passenger  travel  coming  upon  their  road, 
in  consequence  of  the  existence  of  the  Louisa 
road.  I  think  this  was  also  erroneous.  By 
reason  of  these  decision*  the  liiU  was  dismissed. 
They  left  nothing  Imt  a  case  of  contingent 
damage,  which  would  not  happen  at  all,  if  the 
Louisa  Company  should  carry  only  the  passen- 
gers coming  upon  the  line  of  the  complainants' 
railroad  by  reason  of  the  existenceof  the  LouIkh 
road;  there  was  no  certainty  as  to  what  extent, 
or  under  which  circumstances,  nr  whether  at 
all.  the  complainants'  rights  would  be  in- 
fringed. 

Upon  these  views  of  the  contract  of  the  State, 
and  the  rightsofthecomplainants.it  necessarily 
followed  that  the  bill  was  to  be  dismissed;  for 
equity  would  not  interfere  in  a  case  where  the 
defendants  had  valuable  rights  and  powers, 
which  they  might  not  *cxceed,  and  which  r*02 
they  ought  not  to  be  realraioed  from  exercising. 
But,  on  the  other  hand,  if  the  defendants  had  no 
such  rights,  or  powers;  If  tlify  were  claiming 
them,  and  about  to  exercise  them,  in  a  manner 
cerlfun  to  inflict  great  and  cnatiouing  injury  on 
the  complaioaota.  the  extent  of  which  Injury  a, 
court  of  law  could  not  fully  ascertain,  and 
could  redress,  even  partially,  only  by  a  great 
multiplicit;^  of  suits,  then  no  court  of  chancery 
would  hesitate  to  grant  relief.  It  is  cOTtain. 
tberefore,that  this  bill  was  dismissed,  by  reason 
of.  what  I  consider,  the  erroneous  views  takc-n 
by  the  Chancellor,  of  the  rights  claimed  by  tlie 
complainant  under  the  Constitution  of  tlie 
United  S'stcs. 

It  has  been  argued  that  by  the  local  law  of 
Vit;^nia,  contained  in  the  general  Railroad  Act 
of  that  State, the  Chancellor  had  not  jurfodiction 
to  grant  an  injunction  to  restrain  the  construc- 
tion of  the  extension  road.  If  the  Chancellor 
had  so  decided  and  ilismissed  the  bill,  for  that 
reason  this  court  could  not  reverse  that  decision. 
But  he  did  not  so  decide  it ;  and  I  cannot  infer 
that  he  would  so  decide  if  this  case  were  to  l>e 
remanded,  because  I  am  of  opinion  that  the 
statute  relied  on  has  no  application  to  this  case. 

My  opinion  is  that  the  decree  of  the  Superior 
Court  of  Chancery  should  be  reversed,  and  the 
case  remanded,  with  such  directions  as  would 
secure  to  the  complainants  the  remedy  to  whlt-h 
they  are  entitled,  to  prev<^nt  the  violation  of 
rights,  secured  to  them  by  the  Constitution  of 
the  United  States. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Court  of  Appeals 
of  the  Commonwealth  of  Virginia,  and  wu  sr- 
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nedby  couniel;  on  cnnnideratlon  wberenf.  It 
to  now  here  ordered,  adjudfced  and  decreed  by 
tbucourt,  that  tfae decree  of  the  said  Court  of 
Appt-als  iDtliU  cause  be,  and  theiame  is  hereby 
afflnned,  with  costs. 

CKcd-I6  How..  418.  «0:  1  Black.,  880,  4U:  28 
WalL,aO»;  UOMo,£U;  lfiOtto,7L 


HENRY  PARISH.  DANIEL  PARISH,  LE- 
ROY  M.  WILEY.  JOHN  R.  MARSHALL, 
THOMAS  P.  NORRIS.  axd  THOMAS 
PARISH.  Merchants  and  Partners  trading 
under  the  Fbm  and  Style  of  Pabibh  &Oo., 
ApptOanta.  , 

CALEB  MURPHREE,  Administrator  of 
0>OMB  Gom,  Deceased;  LOUISA  C. 
GOPPE,  THOMAS  WILLIAMS,  Je., 
JOHN  H.  HENDERSON.  Trustee,  «Stc.; 
MARTHA  LUCY,  ADDISON  BOYKIN 
am  Wm.  ELIZABETH  Q.  OOFFE. 
CALVIN  NORRIS.  axd  DAVID  8TR0- 
DER. 

But-nuptiaiaetUemeiU,  ahsn  void  at  toereditor$, 
whether  party  inwiveni  at  time  or  not, 

TbeBfatate  of  Frauds  In  the  State  of  Alabama 
Mans  void  oonveyancea  made  for  the  purp*iae  of 
Uoderiiur  w  deCmudinc  credltois  of  tbeir  ]uat 
VMS. 

•8^  •Vbere  a  person  made  a  settlement  upon 
hk  wife  and  ohildreo.  owlns  at  that  ttmealHrm 
■UD  of  money,  for  wblob  Ee  wassoon  aiterwuras 
•ueJ.  and  bevAme  ln«olvont,  these  drciimsiaugee, 
wtib  other  similar  onep,  are  BuOlcient  to  avt  aside 
the  deHd  mm  being  f  rnudulent  wUhlo  the  statute. 

THIS  waa  an  apoeal  from  the  Ditirlct  Conn 
of  the  United  States  for  the  NorUieni  Dis- 
trict of  Alabama. 

It  was  a  bill  filed  by  the  appellants,  as  cred- 
itors, 10  set  aside  a  deed  of  settlement  made  by 
Qforge  Ooffe  upon  his  wife  and  daughters, 
ooder  cireumstaoces  which  are  detailed  in  the 
qibioa  of  tlie  court. 

Tfae  JNstrict  Court  sustained  the  deed  upon 
the  following  ground : 

"Thetroe  practical  rule  which  I  think  is  fully 
aotboriied  by  the  case  of  Hinds'$  Leaaee  v 
Lnomrth.  is  laid  down  by  the  Supreme  Court 
of  New  Yorlc  in  the  case  of  Jad>on  v.  Town. 
That  rule  is,  thiu  '  neither  a  creditor  aor  a  pur- 
chaser can  impeach  a  conveyance  bona  fide 
aiade,  founded  im  natural  love  and  affectmo. 
ftea  from  the  imputation  of  fraud,  and  when 
the  grantor  had,  independent  of  the  property 
gnaied,  an  ample  fund  to  satisfy  his  creditors. ' 

"TflsiiDg  the  case  under  conrideration  by 
this  rule,  we  must  loolt  to  the  evidence  to  as- 
certain the  amount  and  value  of  the  property 
owned  by  Qeorge  Qoffe.  as  well  as  by  the  Arm 
ofO.&J.  M.  GoffB,  at  the  period  of  the  sale  to 
WilUams,  and  the  oonveraoce  of  his  notes  for 
the  beneflt  of  Mra.  Ooffe  and  her  daughters. 
iadepeDdntof  the  Blount  SfNings  tract;  and 


NoTB. —MarrioiK  mttUmenta,  or  amveyanee  fnr 
AcMjU  «f  toif*  and  ehUd,  wiien  gnttd,  or  mUL  a»  to 
mmon.  Sea  note  to  Sexton  v.  Wheaton.  8  Wheat.. 


BOWASD  18. 


U.  S.,  Book  li. 


also  to  determine  whether  these  deeds  are  made 
bona  Jide,  and  free  from  the  imputatim  of 
fmud." 

The  District  Court  Mmsidered  that  the  facto 
of  the  case  brought  It  within  the  operation  of 
this  rule,  and  therefore  upheld  tfae  deed. 

The  (jomplainants  apppHled  lo  tiii«  cnurt. 

It  was  argued  by  Jfr.Voiney  E.  Howsu^d 
for  the  appellants,  for  whom  also  a'  printed  . 
brief  was  filed  by  Mr.  J.  A.  CampbeU.  and 
submitted  by  Mr.  Wilcox  for  ttie  defendants, 
on  a  printed  brief. 

The  fullowlng  skrteh  will  present  the  views 
of  the  respective  counsel  upmi  the  questions  of 
farland  of  law: 

The  counsel  for  the  appellants  stated  tbatthe 
defendants  rely  upon  tfae  following  facts:  Ist. 
That  Ooffe  was  fully  able  to  pay  fats  debts  with 
the  property  lhat  reroalued  to  him.  and  that  liia 
Insolvenev,  whlnh  was  declared  and  notorioua 
in  the  early  part  of  18lt9.  arose  from  the  im- 
provident dealings  of  1A87  and  1888,  as  a 
country  merchant.  2d.  That  Ooffe  had  been 
advanced  by  the  father  of  his  wife,  and  ifais 
settlement  was  a  return  for  his  'kindness.  ["O^e 
Dd.  That  Mrs.  Ooffe  relint^iBbed  dower  In  tlie 
lands,  and  tbatber  relinquishment  was  the  con- 
sideration of  the  settlement. 

Much  eridnice  was  taken  on  the  first  Issue, 
none  on  the  second,  and  Williams  was  exam- 
ined as  to  the  third,  and  proved  lhat  after  the 
arrangements  for  a  sale  had  been  concluded  by 
Ooffe  to  him  of  the  Blount  Springo,  Ooffe  pro- 
posed the  settlement  of  four  notes  on  fain  cliil- 
dren.  amountingto  |40,00U.  That  he<WilliHms) 
insisted  upon  the  settlement  embracingthe  wife 
of  Ooffe,  and  threatened  to  Intemipt  the  con- 
tract if  his  wishes  were  not  fulmlod.  Tliat' 
Onffe  settled  tfae  last  note  due  (due  in  I84S)  for 
114.000  upon  his  wife,  making  the  whole  set- 
tlement $54,000.    (Reconl,  158.  169,  160.) 

Much  evidence  was  taken  upon  the  first  part 
of  the  case.  Tfae  result  of  it  was  tfaat  Oofle  in 
and  1887  carried  on  the  Imslness  of  selling 
merchandise.  That  he  failed  to  meet  his  pay- 
ments in  the  fall  of  1^87,  in  New  York,  and  In 
the  early  part  of  1888  a  very  large  amotmt  of 
hia  paper  lay  over,  including  the  large  debt  of 
the  plaintiffs.  That  suits  were  Instantly  com- 
menced against  him  by  a  large  numtier  of  cn-d- 
itors.  and  early  in  1880  he  was  raid  oirt. 
That  In  that  year  he  "run  off"  with  about  $>0,- 

000  worth  of  property,  to  Texas,  and  died  in  a 
year  or  two  after. 

The  fact  Is  shown  tfaat  Ooffe  was  largely 
indebted,  and  had  sent  to  tfae  north  for  a  larger 
credit  at  the  date  of  his  contract  with  Williams, 
and  had  obtained  it.  That  he  did  not  disclose 
this  transaction. 

In  the  record,  a  statement  of  twenty-seven 
judgments  will  be  found.  Of  these,  four  were 
rendered  on  notes  dated  in  February,  l^ST, 
and  four  fn  the  months  of  Septemlier  and  Oc- 
tober, 1887,  independent  of  the  Judgmento  re- 
covered by  the  platniiff. 

The  record  also  shows  tfaat  Onffe  sought  and 
obtained  credit  In  New  York  without  any  dis- 
closure of  tbe  dispodtlon  of  the  notes  of  Will- 
iams, and  the  dera  of  trust  on  the  Springs,  to 
.  his  wife  aud  children. 

Tbe  principal  seat  of  tbe  business  of  Ooffe 
!  was  at  Tuscaloosa,  then  tbe  capital  of  Ala- 

1  bama,  and  the  Blount  Springs  are  sitiute  in  a 
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secluded  spot  in  a  poor  and  mountainous  coun- 
try, havinft  but  little  Intercourse  with  com- 
mercial cities. 

The  judfK  of  the  Disirict  Court  asramed  that 
the  fact  tliat  Onfle  was  able  to  pay  bis  debts  in 
8t'piember.  18S7,  wa&  proven,  and  upheld  the 
setilement. 

The  record  showa  that  he  (Goffe)  souicht  and 
obtained  credit  for  these  plainiiffa  at  that  time. 

The  evidence  simply  indicates  insolvency  at 
it)e  date  of  Ihe  sale  apart  from  the  property  of 
ttie  Blount  Sprio)^. 

9ff*}  *Covington,  his  clerk,  exaggerates  the 
value  of  his  properly.  The  Tuscaloosa  store 
was  sold  for  91,000,  and  ia  put  down  at  $10,- 
000. 

The  wild  lands  in  Blount  and  Walker  coun- 
liee  were  unsalable  at  ibe  government  price. 

Id  Alabama.  tbeHtatnte  of  18  and  27  Eliza- 
beth, have  been  subslantially  re  enacted.  (Olay'a 
Dig.,  lit.  Frauds.)  The  construction  of  that 
statute  by  the  Supreme  Court  is,  that  all  vol- 
untary convevances  as  to  existing  creditors  are 
in  law  fraudulent,  and  that  the  creditor  is  not 
required  to  prove  circumstances  of  fraud.  (2 
Stewart's  Rep.,  a»6:  9  Ala.,  987.  Mft;  16  Ahi., 
2:l3:  S  Porter's  Rep .  196:  6  Ala.  Rep.,  606; 
10  Aim..  4S3;  14  Ala.,  850.) 

TbB  Supreme  Court  of  the  United  States, 
in  Sexton  v.  Wheaton,  8  Wheftt..  2S9,  notice 
this  construction  of  the  Act.  In  construing 
this  statute.  Ibe  courts  have  considered  every 
conveyance  not  made  on  consideration  deemed 
vtiluable  in  law.  as  void  against  previous  credit- 
ors. (1  Iredell.  Eq.,  180;  4  Wash.  C.  C.  R., 
129.  137;  4  8.  &M.,  808;  I  Brock.,  501.  511; 
8  Johns.  Ch.  R..  481:  12  Pet,  V.Q,  198;  1 
RobiDSon.  Va.  R.  126;  8  Metcalf,  411 ;  7  How. 
6.  C,  220.) 

The  utmost  relaxation  of  this  mte  ia,  tliat 
when  the  gift  is  rea.sonable  in  amount,  where 
Hu  ample  estate  is  left  to  the  deblur  for  the 
|i!iympnt  of  existing  creditors  without  hazard 
ir)  their  rights,  or  any  material  diminution  nf 
their  prospects  of  payment,  his  aeulement  will 
not  be  held  invalid. 

Under  this  relaxed  rule,  the  case  of  the  de- 
fendants cannot  be  maintained. 

The  debts  due  by  the  donor  were  large,  cover- 
ing quite  the  whole  of  the  properly  that  re 
niained  to  him,  upon  a  favorable  calculation. 
The  settlement  was  enormous,  and  greatly  im- 
paired the  prospects  of  payment  of  the  credit- 
ors, 

Insolvengr  for  such  an  amount  is  proven, 
that  the  indebtedness  of  Goffe,  in  1837,  cannot 
huvc  been  fullv  ascertained  in  this  case.  (1 
American  Leading  Caaes,  by  Hare  &  Wallace, 
6U.) 

The  evidence  of  Williams  to  show  a  differ- 
ent coneideraiioQ  for  the  settlement  than  the 
one  apparnnl  on  the  deed  of  trust,  has  not  suc- 
ceeded. Ooffe  had  already  concluded  to  settle 
$40,000,  when  Williams  first  conversed  with 
GotTe.  on  the  children.  At  the  suggestion  of 
Williams,  he  adds  the  last  note  due  ten  years 
after,  to  the  setilement,  in  favor  of  the  wife. 
The  fraudulent  motive  was  already  in  opera- 
tion when  Williams  spoke,  and  we  nowhere 
unilcrstond  Ihat  the  wife  demanded  the  settle- 
ment, or  Ihat  it  was  a  cousideralion  for  the 
transfer  Itself.  It  seetns  rather  to  have  been 
done  to  pacify  WiUlams. 
6S 


The  deed  of  trust  expresses  no  consideration 
of  the  kind  now  set  up.  It  is  a  purely  volun- 
tary settlement  on  the  face  of  the  *dced.  [*00 
It  u  not  competent  to  the  defendants  to  cbaofce 
iU  character  (4  Phil.  Ev.,  Hill  &  Cowen's 
notes,  note  287,  p.  588;  16  Ohh>  R.  488  ;  7 
Johns.,  841;  1i  Wheat.,  818) 

Mr.  Wilcox,  for  the  appellees,  made  the  fol- 
lowing points: 

But  two  questions  are  presented  by  the  rec- 
ord; one  of  fact,  and  one  uf  law. 

1.  Was  George  Goffe  indebted  to  insolvency, 
apart  ftwn  the  Blonnt  Spring  property,  at  the 
time  he  made  the  settlement  on  his  Wife  and 
daughters?  The  deposition  nf  Elam  Coving- 
Ion,  who  was  well  acquainted  with  Goffe's  af- 
fairs, settles  this  question.  He  slates  that  Goffe 
owned  at  the  time  of  the  settlement.  Independ- 
ent of  the  Blount  Spring  property,  real  eatate 
to  the  amount  of  912.000— negroes  worth  flS.- 
000.  There  were  debts  due  bim  frmn  other 
persons  to  the  amount  of  $10,000;  making  in 
all  $85,000  of  his  individual  means.  The  as- 
sets of  the  firm  of  G.  &  J.  M.  Goflte,  at  the 
same  time.  consiKted  of  $10,000  worth  of 
merchandise,  and  $10,000  In  debts  due  them. 
In  addition  to  this,  Goffe  still  held  the  first 
two  notes  eiven  by  Williams  amounting  lo 
$10,000;makiDg  an  aggregate  of  $6S,O0O  worth 
of  property  (partnership  and  individual),  li- 
able lo  ihu  individual  and  firm  debts.  The 
debts  of  Goffe  (botn  individual  and  partoer- 
ship)  according  to  the  teetimony  of  the  com- 
plainants' own  witnesses,  only  amounted  to 
about  $20,000.  The  first  question,  then,  is  ful- 
ly answered;  for  there  is  no  conflct  of  testi- 
mony. TIte  auction  of  the  bill,  that  the  sct- 
tlement  was  made  to  hinder  and  delay  credit- 
ors.  Is  fully  denied  by  the  answers,  and  s 
fTOod  reason  shown  for  lU  being  made,  to  wit : 
that  Ooffc.  when  a  poor  young  man,  had  mar- 
ried bla  w*ife.  and  oblained  by  her  a  coosider- 
able  amount  of  property,  a  portion  of  which  lie 
wished,  while  in  prosperous  circumstances,  to- 
settle  on  bis  children.  Mrs.  Goffe  also  had 
relinquished  ber  rijj^t  of  dower  to  the  Blount 
S[)rlnK  tract  of  land;  and,  in  consideration  of 
this.  tLe  settlement  was  made  on  her.  Goffe 
al  first  refused  to  make  it,  and  onlv  consented, 
finally,  at  the  urgent  soliciuiion  of  his  friends. 
This  conclusively  shows  that  he  was  actuat«-d 
by  no  fraudulent  design.  See  deposition  of 
Colonel  Williams.  It  is  also  shown  that  Goffe 
paid  his  debts  until  the  fall  of  1889,  two  years 
after  the  settlement  was  made. 

2.  Will  an  indebtedness  not  amounting  to  in- 
solvency, existing  at  the  lime  of  a  voluntary 
settlement,  invalidate  it?  Or.  is  such  indebl- 
edneaspw  M  evidence  of  fraud? 

Whatever  may  have  been  the  conflict  of  au- 
thorities (English  and  American)  on  this  point, 
it  can  no  longer  be  considered  open,  ^nce  the 
decision  by  this  court.  In  the  case  of  Stride'* 
Leme  v.  Langvxnih,  11  Wheat.,  199.  The 
doctrine  ot  per  te  •fraud  is  here  express- 
ly  repudiated,  and  each  case  made  to  depend 
on  the  ciroumslances  attendant  on  it.  Indeed, 
oommon  sense  will  dictate  that  a  man  who 
malces  a  settlement  of  this  siHt  vntler  ordinary 
circumstances,  and  at  the  same  time  retains  a 
sufficiency  of  property  to  pay  all  the  debts 
that  may  Iw  existing  against  him.  cannot  in- 
tend a  fraud.   A  fraud,  or  a  dedre  to  avoid  the 
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payment  of  his  debts,  would  lend  him  to  cover 
up,  or  secrete  all.  (See.  also.  Van  Wyek  v. 
Sewtrd,  6  Paige,  62;  1  BdwanU,  497;  2  Bland., 
38:  SDeaatu..  1.) 

The  decree  of  the  court  below  dismlBslng  the 
bill  of  oomplaint  wa9  therefore  correct,  and  an 
afflrmaiice  is  respectfully  asked. 

Mr.  Juf^iee  MeLeaa  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  in  chancery,  from  the  DiB- 
trirt  Court  of  Northern  Alabama. 

The  bill  was  filed  to  set  aside  a  deed  of  set- 
tlement, made  by  Geoi^  Goffe,  dated  the  I2ih 
September,  1837,  on  his  wife  and  four  daugh- 
ten.  on  the  ground  that  it  was  made  in  fraud 
of  creditors. 

At  the  date  above  stated,  Ooffe  and  wife,  by 
deed  of  general  warran^,  conveyed  to  Thomas 
WllliamB.  Jr.,  six  hundred  and  forty  acres  of 
land,  including  the  "  Blount  Spring  Tract,"  in 
Woimt  Couoty.  Stale  of  Alabama,  for  the  con- 
fkleraikm  of  uzty-four  thousand  dollars. 

To  secure  'the  payment  of  the  constdera- 
liOD.  on  the  same  day,  Williams  executed  a 
deed  of  trust  on  the  same  property  to  Joseph 
M.  Goffe  and  George  Goffe,  for  which  notes 
beuing  interest  were  given,  five  thousand  dol- 
ian  payable  Ist  Uarch,  1888,  five  tbotuand 
payable  on  the  lot  of  October  following,  ten 
thousand  the  1st  of  October,  1840,  ten  tbou- 
sand  the  Ist  of  October,  1842,  ten  thousand  the 
1st  of  October,  1844,  ten  thousand  the  1st  of 
October,  1846,  and  fourteen  thousand  the  Ist 
tif  October.  1848.  Williams  was  to  ranain  in 
po— einion  of  the  land,  and  was  authcHized  to 
aell  parts  of  ft  to  meet  the  above  ratyments. 

Ou  the  same  day,  George  Gone  executed 
a  deed  of  Beltlement  signed  also  by  Joseph 
M.  Goffe,  by  which  he  appropriated  to  his 
four  daughters,  the  four  ten  thousand  dol- 
lars notes  above  stated,  and  the  fourteen  thou- 
Hud  dollars  note  to  bia  wife  in  consideration  of 
"the  natural  love  and  affection  he  had  for 
I  hem." 

The  complaisants  represent  that  George  and 
J.  M.  Goffe  did  business  together  as  merchants, 
«od  that  on  the  2d  of  February,  1837,  they  ex- 
ecuted  to  tbem  their  promissory  note  for 
$3,169,  payable  in  thirteen  months:  and  on  the 
same  day  another  niHe  payable  in  twelve 
moDths  for  five  thooBand  tme  hundred  and 
*8ixiy-eight  dollars  and  twenty-live 
cents;  also  another  note  on  the  22d  Septem- 
ber, 1837,  for  $953.2.5,  payable  nine  months 
after  date.  On  all  whicb  notes  judgments 
were  obt^ned  In  the  District  Court,  amount- 
ing to  the  sum  of  $14,607.42,  at  November 
Term,  1841.  Executions  having  been  issued 
on  the  judgments,  were  reinroed  no  prop- 
erty, and  the  defendants  are  alleged  to  be 
huolrent.  And  the  complainants  pray  that 
GeMge  Gt^e  may  be  decreed  to  pay  the  amou  n  t 
due  mem,  and  on  fiulure  to  do  so,  that  Will- 
iams may  be  decreed  to  pay  the  same,  and  in 
default  thereof,  that  the  lands  and  real  estate 
or  debts  assigned  to  Mrs.  Goffe  and  her  cUil 
dren.  may  be  cmiverted  into  money  by  sale  or 
otherwise  ao  as  to  pay  the  snm  due  the  oom- 
plaioanls. 

The  defendants  deny  the  allegations  of  the 
Mil,  and  aver  that  at  the  time  of  the  settlement 
the  Goffes  were  able  to  pay  their  debts;  that 
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their  assets  exceeded  their  liabitilies,  and  that 
the  complainants  have  failed  to  cullcct  their 
claims  through  their  own  negligence. 

The  statute  of  frauds  of  AlatHtma  declares 
that  "every  gitt,  grant,  or  conveyance  of  lands, 
&c.,  or  of  goods  or  chattels,  &c.,  by  writing  or 
otherwufe,  nad,  made  or  contrived,  of  malice, 
fraud,  covin,  collusion  or  guile,  to  the  end  or 
purpose  to  delay,  hinder  or  defraud  creditors 
of  their  .Just  and  lawful  actions,  suits,  debts, 
&c..  shall  be  from  henceforth  deemed  and 
taken  only  as  against  the  person  or  persons, 
his,  her  or  their  lieirs,  &c.,  whose  debts,  suits, 
t&c. ,  by  such  means,  ehtill  or  might  be,  in  any- 
wise disturbed,  hindered,  delayed  or  de- 
frauded, to  be  clearly  and  utterly  void,"  &c. 

This  slatute  aj;>pears  to  have  been  copied 
from  the  English  statute  of  the  18th  Elizabeth, 
and  most  of  the  statutes  of  the  states,  on  the 
same  subject,  embrace  substantially  the  same 

ErovisioDB.  The  various  constructions  which 
ave  been  given  to  the  statutes  of  frauds  by 
the  courts  of  England  and  of  this  country, 
would  seem  to  have  been  influenced,  to  some 
extent,  from  an  attempt  to  give  a  literal  ap- 

f>lication  of  the  words  of  the  statute  instead  of 
ts  intent.  No  provision  can  be  drawn  so  us 
to  define  minutely  Uie  circumstances  under 
which  fraud  may  be  committed.  If  an  indi- 
vidual being  in  debt,  shall  make  a  voluntary 
conveyance  of  his  entire  property,  it  would»be 
a  clear  case  of  fraud ;  but  this  rule  would  not 
apply  if  such  a  conveyance  be  made  by  a  per- 
son free  from  all  eml)arrassmentB  and  without 
reference  to  future  responsibilities.  But  be- 
tween these  extremes  numberless  cases  arise, 
under  facts  and  circumstances  which  must  be 
minutely  examined,  to  ascertain  their  true 
character.  To  hold  that  a  settlement  of  a 
small  amount,  by  an  individual  in  independent 
circumstances,  and  whicb,  if  known  to  the 

{mblic,  would  not  affect  his  credit,  is  fraudu- 
ent,  would  be  a  perversion  *of  the  stat- 
ute.  It  did  not  intend  thus  to  disturb  the  or- 
dinary and  safe  transactions  tn  society,  made 
in  good  faith,  and  which,  at  the  time,  sub- 
jected creditors  to  no  hazard.  The  statute  de- 
signed to  prohibit  frauds,  by  protecting  the 
rights  of  creditors.  If  the  facts  and  circum- 
stances show  clearly  a  fraudulent  intent,  the 
conveyance  is  void  against  all  creditors,  past  or 
future.  Where  a  voluntaiy  oonveyuice  is 
made  by  an  individual  free  from  debt,  with  a 
purptMC  of  committing  a  fraud  on  future  cred- 
itors, it  is  void  under  the  statute.  And  If  a 
settlement  be  made,  without  any  fraudulent 
intent,  yet  if  the  amount  thus  conveyed  im- 
paired the  means  of  the  grantor  so  as  to 
hinder  or  delay  his  creditom,  it  Is  as  to  them 
void. 

In  the  case  before  us,  two  of  the  debts,  ex- 
ceeding ten  thousand  hilars,  were  contracted 
in  February,  1837,  seven  months  before  the 
settlement  deed  was  executed.  The  other 
debt  of  nine  hundred  fifty-three  dollars  and 
twenty-five  cents,  was  contracted  the  23d  of 
September,  ten  days  after  the  settlement.  The 
property  conveyed  amounted  to  sixty-four 
thousand  dollars,  fifty-four  thousand  of  which 
were  covered  by  the  settlement. 

This  conveyance  is  attempted  to  be  sus- 
tained on  the  grouad  that  Mrs.  Gk>ffe  relin- 
quished her  dower  to  the  tract  conveyed,  and 
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ihnt  George  Ooffe,  including  tlio  parlner^ip 
concerns,  held  an  agg;rcgate  property,  after' 
the  settlement,  amnunling  to  the  eum  of  sixty- 
five  tboiitiamt  dollars;  and  that  the  debts 
against  GoSe  iadividualty  and  also  against  the 
pwinership,  did  not  exceed  twenty-five  thou- 
sand dollars.  It  i^>pcars  that  in  the  fall  of 
1^7.  and  in  the  early  part  of  18H8,  a  large 
amount  of  his  paper  being  due,  at  New  York, 
including  the  plalntiflFa',  was  not  paid.  Suits 
were  commenced  aga^st  bim,  and  early  in 
1889.  his  property,  wiihin  tbe  reach  of  procees, 
wan  nil  sold.  Ouffe.  it  is  proved,  sent  to  Tezu 
in  18S9,  by  his  brother,  (en  negroes  and  other 

firoperiy,  worth  about  ten  tfaoosand  dollare. 
n  1840,  Oeorge  Goffe  went  to  Texas,  where 
he  afterwards  died.  Twenty-seven  judgments 
were  rendered  against  him.  four  of  which 
were  on  notes  dated  Ihe  27th  of  February, 
1887.  and  four  on  notes  given  in  Heptember 
and  October  following,  independent  of  the 
plaintiffs' judgments. 

These  lacts  are  incompatible  with  the  as- 
sumption that  GotCe's  ansets  were  more  than 
double  his  liabilities.  His  aggregate  of  prap- 
ertv  must  have  l>een  made  of  exaggerated 
values,  and  ton  low  an  estimate  was  made  of 
his  eastern  debts.  After  tbe  settlement,  and, 
as  it  would  seem,  before  it  was  known  to  his 
eastern  creditors,  his  purchases  of  merchandise 
Were  large,  and  his  busioef^  at  home  was 
greatly  extended.  Several  stores  were  estab- 
lished by  him  in  partnership  with  his  brother. 
After  having  abstracted  from  his  means  fifty- 
100*J  four  thousand  dollars,  this  *enlarge- 
raent  of  bis  business  shows  a  disposition  to 
carry  on  a  hazardous  enterprise,  at  the  risk  of 
his  creditors.  In  len  than  three  years  after  the 
settlement,  judgmenis  were  obtidned  against 
the  partnership  for  between  twenty-five  and 
tblrly  thousand  dollars;  do  inronsidernble  part 
of  which  bad  been  contracted  and  was  due  at 
the  time  of  the  settlement.  These  facts  prove, 
that  after  the  voluntary  conveyance  Goffe  was 
unable  to  meet  bis  engagements.  Nothing  can 
be  more  deceptive,  than  to  show  a  slate  of  solv- 
ency by  an  exhibit  on  paper  of  unsalable  prop- 
erty, when  the  debts  are  payable  In  canh. 
Such  property  when  told  will  not,  generally, 
bring  one  fifth  of  its  estimated  value.  And 
such  seems  to  have  been  tbe  result  in  tbe.  case 
before  us. 

But  to  avoid  tbe  settlement,  insolvency  need 
not  be  shown  nw  presumed.  It  is  enough  to 
know  that  when  the  settlement  was  made. 
Goffe  waft  engaged  inmerchandislngprincipal 
ly  on  credit ;  his  means  consisted  chiefly  of  a 
broken  assortment  of  goods,  debts  due  for 
merchandise  scattered  over  the  country  in  smalt 
amounts,  wild  landsof  little  value,  afew  negroes, 
and  a  very  limited  amount  of  Improved  real  es- 
tate, the  value  of  which  was  greatly  overesit- 
mated.  On  such  a  basis,  no  prudent  man  with 
an  honest  purpose  and  a  due  regard  to  the 
rights  of  his  creditors,  could  have  made  the 
settlement. 

A  conveyance  under  such  circurantances,  we 
think,  would  be  void  against  creditors,  at  com- 
mon law;  and  we  are  not  aware  that  any  sound 
construction  of  the  statute  has  been  given 
which  would  not  avoid  It.  (fiRcton  v.  Wheaton  a 
vx.,  8  WheiU.,  ZtO;  Btnde't  Lm»Y,Long- 
«wra,  11  Wheat..  199;  HtUehitum  etiil.  t. 


KeUey.  Robinson's  Rep..  138;  JfOIsrT.  J^omp- 

ton,  8  Porter's  Rep.,  196.) 

TAe  decree  of  the  DuiHei  Court  it  retened.  and 
ihe  cause  ia  remanded  to  that  amrt,  aith  inttme- 
tion$  to  enter  a  decree  for  the  etnt^tlainantt  tu 
prajfed/or  inthebiU. 

OBDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
(be  United  States  for  the  Nortiiem  District  M 
Alabatra,  and  was  argued  by  counsel;  on  con- 
sideration  whereof,  it  is  now  hire  ordered, 
adjudged  and  decreed  by  ibis  court,  that  tbe 
decree  of  the  said  District  Court  iu  tbis  cause 
be,  and  the  same  is  hereby  reversed, with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  District  Court,  with  In- 
structions to  enter  a  decree  for  the  oomplain- 
ants,  as  prayed  for  in  tbe  bill. 


CIted-SBank.  Reg.,  IS! 
63»:  lORttnk.  Heg.7&:  12 
SBIaa.  198::iLow.,»l. 


4W:  e  Bank.  Hev^  t4% 
Uatohf.,lT8;  5  Ben..  191; 


•EUCLID  WILLIAMSON,  THOMAS  [•!  0 1 
F.-  ECEBRT,  AND  JOHN  WILLIAMSON, 
PUdnlifft  in  Srror, 

V. 

ALEXANDER  B.  BARRETT,  ROBERT 
CLARK.  NATHANIEL  D.  TERRY, 
HENRY  LTNB.  JAMES  D.  DONALD- 
SON, WILLIAM  BROWN.  Aim  JOHN  B. 

8PR0WLE. 

Rale»  of  iMvigation  on  the  Ohio — Meaeure  of 
damages  in  ease  of  eotUdon. 

The  amge  upon  the  River  Ohio  Is.  that  when  tbe 
BteamboBia  an-  approaching  each  other  in  oppoaite 
directions,  and  a  coHIbIhd  U  apprehended,  tbe  de- 
pcendtng  boat  muKt  stop  her  enirlnc  ring  hpr  t>ell. 
and  float:  leaving  theoptluu  loibe  ascendinir  boat 
how  to  para. 

The  descending  t>oat  was  not  bound  to  back  her 
englnt«,  and  ft  was  correct  to  the  Clroutt  Court  io 
refuse  leHVlogto  tbe  Jury  the  question  whcttter  or 
not.  In  faet,  such  iNtt-klng  olT  tbe  engines  would 
have  prevented  the  eotllsion,  where  theasoendlnv 
bnut  was  maultestlng  an  intention  to  cross  the 
river. 

The  proper  tneuure  of  damaftes  Is  asumnitD- 
clent  to  nusethe  sunken  boat,  repnlr  her  and  wm- 
pensate  the  owners  for  the  Itisa  of  her  luo  duriog 
the  time  when  she  was  twlng  reHtted. 

THIS  case  was  brought  up  by  writ  of  error 
from  tbe  Circuit  Court  of  the  United  8t«tes 
for  the  District  of  Obia 

It  was  an  action  of  trespass  on  the  ease 
brought  by  tbe  owners  of  the  steamboat  Major 
Barbour  (the  defendants  in  error)  againfit  tne 
owners  of  the  Paul  Jones,  another  steambmit, 
for  injuries  rcsulling  from  a  collision  between 
the  boats. 


Nora.— Af0A(§  of  steam  and  safltno  pmmIh  wUh  rsT- 
ereiice  to  each  uther  and  i»  paiMtm  and  rntetUin. 
See  note  to  St.  John  v  Paine,  10  How.,  tt7. 

OMMon.  measure  ••/  daiHogea  for,  Bn  note  to 
Smith  v.  CoDiiry.  1  How..  28.  HUd  oute  to  Tbo  Ami- 
able  Nancy.S  wfaeat.,  MS. 

Allnwarico  of  darnaires  In  cnillsfon  oases.  The 
rule  was  very  dellboratt'ly  Bc-tlled  In  this  case  and 
will  he  strlotlr  adhered  to.  The  Hermano,  4 
Blatc4if..ML 

MoOa  of  aaoertalnlng  tbe  value  of  a  vessel.  Does 
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On  tbe  8d  of  Tebruary,  1848.  at  a  place 
upon  the  Obio  Rtver,  about  one  hundred  miles 
below  LoobTille.  tbe  Major  Barbour  was  de- 
soeodiag  tbe  river,  and  a  colliBioo  ennucd  be- 
tween her  and  tbe  Paul  Jones,  which  was 
ascending;  by  means  of  which  tbe  Major  Bar- 
bour became  filled  with  water  and  suntc. 

On  the  17ih  of  February,  ltf48.  Barrett  and 
others,  being  citizens  of  Kentucky,  bmuf^ht  an 
actioa  of  trespass  on  tbe  case,  against  William- 
sno  and  the  other  owners  of  tlw  Paul  Jones,  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Ohio. 

Id  October,  1S4B.  the  cause  came  on  for  trial 
upon  the  general  issue  plea.    The  jury  foivid 
verdict  fiir  tbe  plaintiffs  for  $6.714.2U.  The 
foliowiog  is  the  bill  of  exception  taken  upon 
the  trial: 

"  Seventh  Chvuit  Court  of  the  United  States, 
Ohio  District,  Atexander  B.  Barrett,  Robtrt 
Oark.  NfUAatwi  D.  Terry.  Henry  Lyne,  Jamet 
T.  DitnaitUoa.  WUUam  Broan,  John  B.  SprowU, 

BwUid  WiiUarMon,  Thomas  F.  Bckert,  John 
WWaatmn.  Be  it  rememlaered,  that  oo  the 
trial  of  this  cause,  evidence  was  given,  show- 
ing that  before  and  at  the  time  of  the  cotltsion 
meolioned  in  the  pleadings  In  this  cause,  the 
pialntiffH'  boat,  the  Major  Barbour,  was  descend- 
ing the  Ohio  River,  and  tbe  defendants'  Imat, 
tbe  Paul  Jones,  was  ascending  tbe  same  river, 
and  heavily  loaded,  and  the  Major  Barbour 
was  light,  the  Paul  Jones  being  a  much  larger 
boat  than  the  Major  ISarbour. 

It  was  claimed  by  the  plaintiffs,  and  testi- 
moDT  offered  by  them,  tending  to  show  that 
10s*J  their  boat  was  descending  tbe  middle  *of 
tbe  river,  and  tbat  the  collMon  took  place  at 
or  about  the  middle  of  the  river. 

It  was  claimied  on  the  part  of  the  defendants, 
and  evidence  was  offer^  to  show,  that  their 
boat  was  ascending  near  the  Indiana  shore,  and 
that  the  plaintiffs' boat  was  aldo  runuing  near 
tliat  shore,  and  that  the  collision  took  place 
near  that  shore.  The  plaintiffs  also  offered 
evidence  tending  to  show  that  the  Paul  Jones, 
a  abort  time  before  ttie  collision,  suddenly 
turned  out  of  the  Indiana  shore,  and  ran  across 
the  river  into  the  plaintiffd'  boat;  and  the  de- 
feodaDis  offered  evidence  tending  to  show  that 
tbe  pUynliffs'  boat,  a  riiort  time  before  the  fx>l 
Itiioa*  suddenly  turned  out  from  tbe  Indiana 
shore,  and  crossed  the  bow  of  the '  Paul  Jones. 


Evidence  was  also  given  tending  to  show 
that  tbe  engines  of  tbe  pluntlfCs'  bwt  were 
stopped,  and  tbe  boat  floated  for  some  ilmo 
previous  to  the  collision;  •but  it  was  admitted 
that  she  did  not  back  bei  engines;  and  il  was 
clainjf  d  by  tbe  plaintiffs  tbatshe  was  not  bound 
by  the  niles  or  usages  of  navigation  to  back 
her  engines. 

Evidence  was  also  given  tending  to  show 
that  tlie  Paul  Jones,  some  time  previous  to  the 
collision,  stopped  her  engines,  and  then  reversed 
her  engines  (o  hack  tbe  boat,  and  made  from 
one  to  three  revolutions  l)ack,  and  was  actually 
backing  at  the  time  of  collision. 

And  it  was  claimed  by  the  plaintiffs,  that 
their  boat's  engines  were  stopped,  and  the  boat 
fioatiogassoon  as  danger  of  collision  was  antic- 
ipated; and  on  the  part  of  the  defendants  it 
was  claimed,  that  Uie  said  Major  Barbour's 
engines  were  not  stopped  sufficiently  early,  and 
that  owing  to  tbat.  and  her  not  attempting  to 
tmck  her  engines,  she  contributed  to  the  col- 
lision. 

Tbe  plaintiffs  and  defendants  also  offered 
evidence  of  pilots  on  the  Ohio  River,  tending 
to  show  that  boats  navigating  the  Ohio  River, 
were  bound  to  observe  the  following  rules  in 
passing  each  other:  The  boat  descending,  in 
case  of  apprehended  ditScutty  or  collision,  was 
bound  to  stop  her  engines,  and  float  at  a  suit- 
able distance,  so  as  to  stop  her  headway:  and 
the  boat  ascending  should  do  the  dodging  or 
maneuvering.  And  some  of  the  pilots  also 
testified,  that  it  was  also  tbedutv  of  both  boats 
to  iMick  their  engines,  so  as  to  keep  the  boats 
apart  when  danger  was  apprehended,  and  to  do 
all  they  could  to  prevent  a  collision;  hut  the 
greater  part  of  lliem  said  tiie  rule  of  the  river 
requirea  the  descending  boat  to  stop  its  engines 
and  float,  iKiog  at  the  place  of  cotliHion,  near 
tbe  middle  of  the  river.  And  the  defendants' 
counsel  asked  the  court  to  instruct  the  jury 
that,  If  by  backing  the  Barbour's  engine,  in  ad- 
dition to  stopping  and  floating,  the  collision 
could  have  b«>en  avoided,  and  tbe  plaintiffs  did 
not  bock  her  engines,  the  pliiintiff!t  cuuld  not  re- 
cover, and  that  ^plaintiffs  were  bound  [*103 
to  make  use  of  all  tbe  means  she  had  lo  prevent 
a  collision.  And  thereupon  the  court  charged 
tlie  Jury  as  follows: 

That  if  tbe  Major  Barbour  was  in  her  proper 
track  for  a  descending  boat,  as  proved  by  sev- 


oot  appir  where  there  Is  no  market  price,  for  ves- 
sels  of  the  dcscrlptl<jn.  Tbe  Cayuffa,  t  Bon.,  liR ; 
aSnaed.  7  UUictif..  3». 

CUMnn;  rules  firr  awMlng;  tteamer  muting 
Mtamer. 

'I  he  rule  la  well  settled,  that  steamers  approach- 
Int  each  other  from  opposite  directions  are  re- 
ipectiveljr  txiund  to  port  tbolr  helms  and  pa>«  each 
other  on  tbe  larb«aro  side;  and  applies  to  apro- 
peller  havinir  craft  in  toir  mevtinir  steamer.  New 
York  &  Baltimore  T»n!>pnrIattoD  Co.  v.  Phlla- 
dHphta  ft  itavano«b  Steam  Nav.  Co^  SS  How..  Wl ; 
'nwNlaflrara,3BlRtohf.,9T;  Williamson  v.  Barrett, 
4  McLean.  6D0;  Abbitit  od  Shlp|>inff,6Ch  Am.  ed., 
900.  manr.  p.  836,  £0:  Luwry  v.  Steamboat  Port- 
laod.  I  Law  Keportcr.  818-SI8;  The  Gaselle.  1 W. 
B>U.«II:  t  W.lfob.,»lii  i  W.  HAb.,m;  10Ho«r.. 
IBS:  ts  How.,  S»:  S Curt  CC  l«. 

The  alMtve  rule  Is  not  of  absolute  obligation.  The 
eeD(aClaufl,OIontt,«n:  l  W.  Rob.,  iSH;  I  W.  Roh., 
flS:  1  Attb.,  a08;  8  Kent's  Com..  230,231 :  Wesl- 
mlMter  Itevlow,  Sept ,  IfrH.  117. 

nDtmitrft  lieaetea  nn  when  there tsanyprotmble 
chmoe  of  eotllalon  by  the  two  steamers  kt^plny 
tbdr  courses.  It  Is  not  eaouah  tOr  the  pHrly  who 
departs  from  this  rule  to  show  tbat  they  would 
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have  gone  ^lear  if  each  had  kept  Its  course ;  he 
must  also  show  that  the  other  party  ought  to  have 

Iteroetved  there  wa^  no  pmlialile  <manoe  of  oollls- 
on  by  so  doing.  Wheeler  v.  The  Eastern  State,  S 
Curl.  C.  C.  141. 

Steamer  held  hi  fault  for  not  changing  her  oourae 
on  approschin^  annther  steamer.  Cliamberhiin  v. 
Ward,  21  How.,  548 ;  reverr-lnic  Ward  v.TheOgdeiiB* 
burg, ft  McLean,  m;  1  Newb.,  D3B;  Clark  v.  Tbe 
mieii,  3S  Hunt's  Merch.,  Mag_  718. 

Where  one  of  two  approm-htng  steamers  observea 
the  rule  that  each  1h  to  port  the  helm,  the  burden 
Ilea  on  the  other  which  departed  from  the  rule,  to 
make  out  a  justiflcatton.  The  Washington,  8 
Blatchf..X76. 

It  two  staips  under  steam  are  omsslng  so  as  to  In- 
volve risk  of  iHiUlsinn.  the  Alp  which  has  the  other 
on  her  own  Btarlmard  side,  sliall  keep  out  of  the 
way  of  the  other.  Ruk'S  prescrll>ed  by  Act  of 
April  Xnh.  IWl,  art.  U  ;  1»  Stat,  at  L..  68.  SQ. 

^niisrulelsa  simple  and  plain  one,  and  should, 
on  all  proper  otipasfuns,  be  steadily  enforced.  The 
Chesapeake,  5  Bliitchf.,  411. 

Ifacolll-Ion  occur  from  such  other  vessel  not 
havlnir  kept  on  her  course,  the  obligation  rests  on 
the  hitter  to  show  aufficlent  excuw  In  the  paitlou- 
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eral  -witnesseB,  Dear  the  middle  of  the  river,  aad 
the  Paul  Jocea  id  ascending  the  river  was  in 
her  proper  track,  oear  the  Indinna  shore,  and 
she  turned  out  of  her))roper  course,  accross  the 
river,  or  quarteriog,  in  the  language  of  some  of 
the  witDesses.  so  as  to  threaten  a  collision  with 
the  Mujor  Barbour;  and  that  as  soon  an  this 
was  discovered  the  Major  Barbour  stopped  her 
engioe,  ran?  her  bell,  and  floated  dowD  (he 
stream,  as  uie  custom  of  the  river  required, 
leavine  the  ascending  boat  the  choice  of  sides, 
and  this  was  the  law  of  the  river,  that  on  the 
near  approach  of  tlie  Major  she  was  not  re- 
quired to  Ijack  her  engines,  as  that  might  bring 
her  Id  contact  with  the  other  Itoat,  but  might 
presume  that  the  Paul  Jones  did  not  intena  to 
run  into  her.  and  that  for  an  Injury  done  to  the 
Major  Barbour  under  such  drcumslanceR,  ^ 
the  F^ul  Jones  running  into  her,  the  plBintiffs 
are  entitled  to  recover  sucb  damages  as  appears 
the  evictence  was  done  to  the  Major  Bar- 
bour. 

That  if  the  Major  Barbour  turned  out  of  her 
course,  running  near  the  Indiana  shore,  and 
this  turning  out  of  her  course  contributed  to 
the  coHision,  the  plaintiffs  could  not  recover. 
That  where  both  boats  were  In  fault,  the 
plaintiffs  could  not  recover.  Thr t  in  such  case, 
the  fault  of  the  Major  Barbour  must  be  such  as 
led  to  or  contributed  to  the  colHsion.  That  if 
the  collision  was  the  result  of  an  unavoidable 
accident  the  plaintiffs  could  not  recover. 

That  should  the  juiy  find  for  the  plaintiffs, 
they  will  sive  damages  which  shall  remunerate 
the  plaintrff  for  the  damages  Incurred,  neces- 
sarily.  in  raising  the  boat,  and  in  repairing  her; 
and  also  for  the  use  of  her  during  the  time 
nec(«sary  to  make  the  repairs  and  flt  her  for 
business.  Thai  the  jury  were  not  bound  to 
give  interest,  as  claimed  b^  the  plaintiffs,  but 
they  would  give  sucb  f^um  m,  damages  as  tbey 
shall  deem  just  and  equitable  under  the  circum- 
itanccfl. 

To  which  charge  of  the  court,  so  far  as  it 
relates  to  charging  that  the  Major  Barbour  was 
not  required  to  back  her  eDgioes,  but  might 
presume  that  the  Paul  Jones  did  not  intend  to 
run  into  her:  andalsoto  so  much  of  the  charge 
as  directs  the  Jury  that  tbey  might  give  dam- 
ages for  tlie  use  of  the  boat  during  the  time 
ueccBsary  to  make  the  repairs  and  fit  her  for 
business ;  and  also  to  the  refusal  of  the  court  to 


charge  or  instruct  the  jury  as  requested,  the 
defendants,  by  their  counsel,  except,  and  pray 
that  this  their  bill  of  exceptions  may  be  signed 
and  sealed,  which  Is  done  and  ordered  to  be 
made  a  part  of  the  record. 

John  McLean,  [bkai,,] 
H.  M.  Lkatitt.  [beai-1 

*Upon  this  exception,  the  case  came  [*104 
up  to  this  couri  and  was  argued  by  Metsm. 
Ohaaa  and  Lincoln  for  the  plaintiffs  in 
error,  and  by  Mr.  Crittenden  for  the  de- 
fendants in  error.  A  brief  was  also  filed  by 
Mr.  Fox  for  the  plaintiffs  in  error. 

The  counsel  for  the  plaintiffs  in  error  con- 
tended that  the  action  should  have  been  "trett- 
pasR  "  and  not  ' '  trespass  on  the  case, "  because 
the  declaration  clurged  the  act  to  have  been 
done  by  the  defendants  below,  th^  bring  la 
possehtaon  of  the' boat  at  the  time. 

The  counsel  for  the  plaintiffs  In  error  then 
contended,  that  there  were  errors  in  the  instruc- 
tions of  the  court,  both  as  to  the  collision  and 
the  damages. 

1.  As  to  the  collision,  what  was  the  question 
before  the  court  below,  and  upon  whifdi  the 
jury  were  to  decide? 

It  was  this:  Was  the  defendants'  boat  navi- 
gated carelessly  or  unsklllfully,  and  was  the 
plaintiffs'  boat  from  thai  cause  injured?  If  so, 
did  the  plaintiffs  in  any  way  subslanltallv  con- 
tribute to  such  injury?  The  plaintiffs  oelow 
were  bound,  Isl.  to  make  out  fault  in  those 
navigating  the  Paul  Jones,  directly  causine 
their  damage,  and  2d,  a  freedom  of  those  navi- 
gating the  Major  Barbour  from  any  fault  aub- 
stanlially  contributing  to  the  same. 

If  the  plaintiffs  below  contributed  in  nnr 
way  or  to  any  extent,  if  they  were  in  fault,  al- 
though in  a  much  less  degree  than  the  defend- 
ants, and  such  fault  substantially  contributed 
to  the ,  injury,  they  were  not  entitled  to  a 
verdict! 

The  judgment,  if  rendered,  was  to  be  for 
the  whole  damages,  and  the  jury  had  no  right 
to  distinguish  between  the  degrees  of  fault  of 
the  parlies.  Of  this  there  is  no  dispute.  I  re- 
fer thecourt  to  a  few  of  the  many  authorities 
upon  the  above  position.  {PiuekieeUv.  WHson. 
34  £.  C.  L.  Rep..  808;  5  Carr.  &  Payne.  875: 
Lvaford  v.  Largt,  24  E,  C.  L.  Rep..  881 ;  S 
Carr.  &  Payne,  421;  HandytbU  v.  WUaon,  14 
E.  C.  L.  Bep.,  420;  8  Carr.  ft  Payne.  »7: 


lar  case  for  a  departure  from  the  rule.  The  Cor- 
sica, 9  Wall..  «80:  The  ChoaapeBke,  5  Bletchf..  411. 

Two  steamboats  on  Hlsslsatppl  Hiver :  held,  Irath 
Id  fault,  for  coltlstOD,  arlslns  fmm  neglect  to  use 
proper  fogsf^als.  The  Milwaukee.  2  Blss^  G09. 

where  two  vessels  under  steam,  meetlDK  end  on, 
neitlect  until  it  ia  too  late  to  avoid  a  colilfiloD,  to 
oomply  with  the  rule  reqiilrlnft  each  to  port  her 
holm.  It  is  no  defense  for  either  to  prove  that  she 
ported  her  helm  before  the  coltlsion  actually  oc- 
curred. The  act  of  compliance  must  be  seasonable, 
otherwise  It  Is  without  merit.  Tbe  America,  92 
U.  P.    mto),  432. 

Where,  to  avoid  a  oolliBloD  between  two  vessels 
propelled  bv  steam,  one  soVag  with  and  the  other 
B^nst  thetlde.  It  Is  conceded  that  one  should  st/ip. 
It  Is  the  duty  of  tbe  %'es8el  pntcoedlnv  afralnnt  the 
tide  to  do  so.  as  her  movements  can  be  controlled 
wftb  loss  difficulty  than  those  of  the  other  vessel. 
The  Galatea,  92  U.  8.  (Z  Otto).  43R. 

A  steamer  which  is  bound  to  keep  out  of  the  way 
of  another  appntaoblnv  so  as  tu  involve  a  risk  of 
collision,  has  no  riffht  to  attempt  to  i>aH  to  the 
left,  unless  there  Is  an  Imperative  neoesslty  fnr  It, 
If  ber  BO  doinff  Involves  a  oliange  nf  course  or 
speed  by  the  other,  until  she  bos  obtained  tiie  oon- 
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sent  nf  the  other  to  such  moi-ement.  Studwell  v. 
The  E.  H,  Coffin.  8  Beporter,  897. 

When  two  eleain  vessels  are  approaching  each 
other  In  a  fog,  the  re^ponFlbility  of  keeping  out  of 
each  other's  way  Is  thrown  upon  lx>th.  and  they 
must  slacken  speed,  stop  or  reverse,  op  may  be  nct>- 
eseary.  The  rule  to  keep  to  the  right  always  yields 
to  a  contrary  agreement  made  between  the  partlea : 
and  sometimes  safety  requires  that  this  agreement 
shall  be  made  before  dangerous  proximity  Is 
reached.  The  D.  8.  Gregory,  8  Reporter,  48T. 

Instances  of  oollielon  between  two  steamcra  ex- 
amined :  and  tbe  queMlons  of  negltgenoe  and  lia- 
bility determined,  with  reference  lo  the  facta  of 
the  parlicular  case.  The  Sylph,  4  Blatchf..  24 ;  The 
Hansa,7  BUtchf.,S88:  TbeCayuga.  T  Blatchf.. ns; 
Hazlett  v.  (kinrad.  1  Dill.,  TO;  The  F^vorita.  1  Ben., 
80;  The  Electro,  1  Ben..  28^;  Tbe  D.  8.  GrMory.  S 
Ben.,  286:  Hie  America,  2  Bcn.,47S:  The  Warren. 
t  Ben.,  496 :  The  Mary  Sandford.  3  Ben..  100; 
Oimbrla.  8  Ben.,  884 ;  Tbe  Ameriw.  8  Ben-.  4Si :  Tbe 
Franz  Stgel,  14  BhUcM..  480;  The  Shady  Side.  8 
Ben.,  434. 

Between  two  steamers,  where  the  pflot  of  rme 
did  not  give  proper  signals.  The  Great  Uepubltc, 
28  Wat).,  Ml. 
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Wolfv.  Beard,  34  B.  C.  L.  Rep.,  485;  8  Carr. 
APayne.STS:  &iUv.  Brmm.9»'Ei.  C.  L.  Rep., 
9  Carr.  Sc.  Payne.  601;  New  Haten,  Ac., 
T.  Vandrrm,  16  Coon.  Rep.,  420.) 

There  are  oumerous  others  lo  Ihe  same  effect. 
There  is  Dothiog  to  be  fouod  id  the  books  in 
oppoflitioo  to  the  foltowioe  statement  of  the 
law.  taken  from  the  case  of  Ptu«kmUv.  Wileon, 
m  case  of  coUUion  between  carriages: 

"  It  is  for  the  Jur^r  10  say  whether  the  injury 
to  tbe  plaintiff's  chaise  was  occasioned  by  negli- 
gence on  the  part  of  Ihe  defendant's  servants, 
without  anj  n^iigeltbe  on  the  part  of  the 
pUnriff  bimseif;  ft^vf  the  pl^ntiff's  negll- 
genoe  were  in  any  wny  concerned  in  producing 
ibe  injury,  he  cann/M- tiKrover," 
10iV*l  *ChancelloJ"Kent  very  briefly  states 
the  rule  thus:  "  Buf  bt'tording  to  the  English 
and  American  rules 'M  the  couits  of  common 
law,  if  ibere  be  fault 'ftt'-want  of  care  on  both 
sides,  or  tbe  kws  happni  without  fault  on  either 
side,  neither  party  can  sue  the  other."  (S 
Kent's  Oom.,  5th  Ed..  2S1.) 

Tbe  question  to  be  tried,  then,  was  one  of 
n^lircDce  or  want  of  care. 

2.  Upon  the  subject  of  dsma^,  the  counsel 
contended  that  the  court  erred  m  charging  the 
jury  tfaat  tbe  plaintiffs  below  could  recover  for 
lost  tinie  or  for  compensation  for  the  use  of 
the  boM  while  under^ng  repairs,  tha«  being 
DO  all^iion  of  such  damages. 

There  are  authorities  against  such  damages 
in  cases  where  the  pleadings  are  properly 
framed.  (Blanehard  v.  Elpt  21  Wend.,  84if; 
Bojfd  T.  Broum.  17  Pick.,  458;  The  Anna 
Maria,  3  Wheat.,  837;  The  Amiable  Naney,  2 
Wheat..  940:  De  Armutad  de  Rue,  6  Wheat., 
385:  Smith  v.  Qmdry,  I  How..  28;  Otmrad  v. 
i^tfMe  Itt$tiranee  Oumptmy.  6  Pet..  203.) 

The  case  of  Standard  r.  Ely  is  direct  to  the 
point. 

They  are  considered  too  speculative,  or 
proUematicaL  Tbe  use  of  tbe  boat  might  have 
been  of  benefit,  or  might  have  involved  tbe 
plaintiff  in  trouble:  might  have  sunk  them 
money  by  uaprofltable  burineas,  or  by  a  coUis- 
ion  with  some  other  boat,  or  die  mlgbt  have 
sunk  by  a  danger  of  the  river.  It  is  not  at  all 
certain  that  she  would  have  been  of  any  value 
to  them. 

I  admit,  however,  that  there  are  cases  directly 
in  opposition  to  Blanehard  v.  Bly.  But  they  are 


cases  where  there  was  a  special  allegation  of 
such  damages,  and  in  that,  the  case  tMfore  the 
court  is  distinguished  from  them. 

There  was  such  allegation  in  the  case  of  Nero 
Haten  Steamboat  A  Tranvp.  Oo.  t.  Vanderinlt, 
16  Conn..  430. 

Also  in  tbe  cases  of  IMdman  v.  BedtwUh, 
which  was  before  this  court  two  years  ago. 
The  declarations  were  so  similar  to  these  two 
cases,  that  I  bad  that  in  the  former  case  printMl 
for  the  use  of  this  court,  when  tbe  case  of 
Haldeman  v.  Beekwith  was  before  them.  (See 
Appendix.  A.)  In  the  report  of  the  case  in 
the  16th  Conn,  it  does  not  appear  that  there  was 
a  special  allegation  of  loss  of  time,  and  that  the 
declaration  gave  the  parly  direct  notice  of  his 
claim,    but  there  was  such  allegation. 

'  Such  diuna^es- could  not  be  recovered  in  this 
case,  unless  it  be  what  the  law  denominates 
general  damages. 

Tbe  object  of  pleading  is  to  give  notice  lo 
the  other  party  of  the  claim  set  up,  that  lie 
may  come  prepared  to  defend  it;  and  nothing 
can  be  recovered  but  that  wlitcb  naturally  and 
necessarily  flows  from  what  is  alleged. 

From  the  declaration  in  this  case,  no  one 
would  suppose  that  "anything  but  a  r*100 
total  loss  of  the  boat  would  be  claimed.  An 
entitcty  different  claim  was.  however,  in- 
terposed. 

In  case  nf  a  total  loss,  the  value  of  the  boat 
is  the  ilile  of  damages.  {The  Apolton,  9 
Wheat.,  868.) 

Now,  the  expense  of  raising  and  repairing 
the  boat,  with  compensation  for  lost  time,  may 
have  been  much  greater  than  the  whole  value 
of  Ihe  boat. 

If  that  be  the  claim  set  up,  the  party  would 
come  prepared  with  evidence,  as  lo  thexe 
points:  was  it  prudent  to  raise  and  reptdr  her? 
Was  not  the  party  too  long  in  AcAng  M  Did  he 
not  pay  to8  much?  And  was  not  the  value  for 
use  of  the  ho&t,  as  given  in  evidence  by  him. 
greater  than  it  really  wasT 

These  considerations  show,  I  think,  tliat  tlie 
fUlegalion-for  a  totiU  loss  doea-^iot  necessarily 
or  naturally  include  the  damages  allowed. 

(Upon  both  of  tbe  above  points,  tbe  argu- 
ments of  tbe  counsel  were  very  elaborate.) 

Mr.  Jiutiee  Nelson  delivered  tbe  opinion  of 

the  court. 


Between  two  steamers  In  a  dark  and  toggy  nl^bt; 
where  t>oth  were  held  in  fault  for  too  ^retit  speed. 
Tbe  TfeuionJo,  28  Wall.,  77. 

Between  two  steameTS.  where  both  were  In  fault. 
Tbe  AmeiicM.  98  U. ».  (2  Otto).  482. 

Between  two  uteameTS.  lu  tbe  nirht  time,  on  the 
UI«Biat4pi)i.  where  one  of  them  alsretriu-ded  tbe 
peculiar  rules  of  local  navigation.  Shirlev  v.  The 
Uebmond,  t  Wood,  58. 

Between  two  steamers  approaohinf  each  other, 
where  ooe  was  la  fault  fnr  not  portinir  her  helm 
and  pavloff  astern.  The  Vanoourer.  2  Sawyer,  381. 

Between  twosteamora,  alxiut  day  break,  wliere 
both  were  In  fault  for  dlsregrardlnv  sfffnals.  The 
Que^  Coontjr,  s  Bgd..  146. 

Between  a  steamabip  Id  tow  unaklllfully  piloted, 
aod  another  steamahlp.  The  Merrimack,  14  Wall., 

m. 

Between  a  steam  tag  having  a  schooner  lashed 
aloiisalde.aQd  a  ferry  boat.  The  Nortbfleid,  4  Ben., 

m. 

Between  one  steam  veael  having  twrge  In  tow, 
aaMnnotbar  steam  vessel,  at  nttht.  The  Atlas,  10 
BklKAU  «S;  Kere  t.  The  AiinMiaador,  1  Bond.. 
W. 

BoWABD  18. 


Between  an  ocean  steamer  and  a  ferry  boat  in 
the  East  River  at  New  York.  The  Favorite,  18 
Wall.,  m. 

Between  steamer  and  tug  boat  in  Boston  bartmr. 
The  American  Kagle,  1  Low..  42n. 

Between  steam  bOHt.  and  steam  ferry  t>oat  oross- 
Ing  from  New  York  to  Itoooklyo.  The  America,  10 
Blatoh.,  15.5. 

Between  two  Urge  steamers  tn  Hell  Gate,  at  New 
York.  The  Narranansett.  S  Ben.,  aS6. 

Between  two  steam  vessels  at  night,  on  Hissls- 
sippl  tiiver.    Thorp  v.  The  Defender,  I  Bond,  3W. 

Between  two  steam  vessels  on  the  Ohio  River. 
Biirk  V.  The  Freestone.  2  Bond.  S35 ;  Bayard  v.  The 
Coal  Valley.  8  Pittsb.  (Pa.),  165. 

Between  a  steam  tug  and  a  propeller.  In  ChlooKO 
River.  Tbe  Allegany,  2  Bias.,  39 :  The  Little  Glaut, 
2  Diss..  28. 

Between  a  steam  tug  and  aferry  tmat.  The  Gen- 
eral HcCandless,  6  Ben.,  SS. 

Between  a  propeller  and  a  ferry  boat.  The  Jobn 
Taylor.  6  Ben.,  mi. 

Between  Meamer  and  canal  boats  In  tow  of  a 
tug.  The  Pleasant  VaUey  aod  Samuel  Rotao,  1 
Ben.,  72. 
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Thia  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  tlie  District  ol  Uliio. 

The  plaintiffs  in  the  court  below,  the  defend- 
ants here,  who  were  the  owners  of  the  steam- 
boat Major  Barbour,  brought  an  action  against 
tbu  defeudaots,  the  owners  of  the  Eleamboat 
Piiul  JoueB,  to  recover  damages  occasioned  by 
a  colliHion  upon  tlie  Ohio  Biver  on  the  8d  Feb- 
ruary, 1848. 

The  Major  Barbour  was  descending  the  river 
at  the  time,  and  the  Paul  Jones  ascending,  the 
latter  heavily  laden  and  of  much  larger  size 
than  the  former. 

Evidence  was  j^ven  by  the  plaintiffs  tending 
to  show  that  their  boat  was  altout  in  the  middle 
of  the  river  at  tlie  time  the  collision  took  place; 
tliat  llie  defendants'  boat  was  ascending  the 
Indiana  shore,  and  that  a  short  time  l)efore  the 
colliaion  she  suddenly  changed  her  course  and 
left  the  shore,  running  across  the  river  into  the 
Major  Barbour,  causing  the  dam^  in  question. 
Willie  on  the  part  of  the  defendants,  it  was 
claimed,  and  evidence  given  to  show,  that  the 
plaintiffs'  boat  was  descending  near  the  Indiana 
Bhnre,  and  that  the  collision  occurred  near  that 
shore,  and  that  the  piainlifts'  boat  a  short  time 
before  it  happened,  suddenly  turned  out  from 
th(^  shore  and  ran  across  the  bow  of  the  Paul 
Jones,  causing  the  damage. 

Evidence  was  also  given  tending  to  show  that 
the  engine  of  the  plaintiffs'  boat  was  stopped, 
and  the  boat  Soated  as  soon  as  the  danger  was 
discovered,  and  for  some  time  previous  to  the 
collision,  but,  it  was  admitted  she  did  not  back 
her  engines,  and  it  was  claimed  that  she  was 
107*1  hound  to  do  so,  according  to  *tbe 
rules  and  usages  of  the  navigation.  While,  on 
the  part  of  the  defendants,  it  was  claimed,  and 
evidence  given  to  show,  tliat  the  l*aul  Jones, 
some  lime  before  the  collision,  stopped  her  en- 
gines, and  reversed  the  samf  to  back  the  boat, 
and  had  made  from  one  to  three  i*voluiiona 
back  and  was  actually  backing  at  the  time  of 
tliu  collision;  and  also  that  the  engine  of  the 
plaintiffs'  boat  were  not  slopped  sufficiently 
eHFlT,  and  owing  to  that,  and  not  attempting  to 
back  her  engines,  she  contributed  to  the  col- 
li»ton. 

Evidence  was  further  given  tending  to  show 
that  boats  navigaling  the  Ohio  Itiver  were 
bound  to  observe  the  following  rules  in  pasdng 
each  other:  The  boat  descending,  in  case  of 
apprehended  dlfflculties,  orcollluon,  was  boimd 
to  Ntop  her  engines,  and  float,  at  a  suitable  dis- 
tance, so  as  to  stop  her  headway;  and  the  IXMt 
ascending,  to  miUEe  the  proper  maneuver  to 
pH'S  freely. 

When  the  evidence  dosed,  the  counsel  for 
the  defendants  requested  the  court  to  instruct 
the  jury,  that  the  plaintiffs  ought  not  to  recov- 
er, if  the  collision  could  have  been  avoided  by 
reversing  the  engines  and  backing  their  boat, 
in  addition  to  stopping  and  floating;  and,  that 
tbu  master  was  bound  to  uac  alt  the  means  in 
his  power  to  prevent  a  collision. 

/Vod  thereupon,  the  court  among  other  things 
chnrgcd.  that  if  the  Major  Barbour  was  in  her 
proper  track  for  a  descending  iKuit,  near  the 
middle  of  the  river,  and  tlie  Paul  Jones  in  as- 
cending the  river  was  in  her  proper  track  near 
the  Indiana  shore,  and  the  latter  turned  out  of 
her  proper courwacrosstbe river orquartering. 
aa.Biated  by  some  of  the  witnesses,  so  as  to 


threaten  a  collision ;  and  that  as  soon  as  discov- 
ered, the  Major  Barbour  stopped  her  engine, 
rang  her  bell,  and  floated  down  the  stream,  as- 
the  custom  of  the  river,  required,  leaving  the 
ascending  boat  the  choice  of  sides  to  pass  her, 
and  this  being  the  law  of  the  river,  die  was  nd, 
on  ihe  near  approach  of  the  boat,  required  ta 
back  her  engine,  an  (hat  might  bring  her  in 
contact  with  the  other  boat.  She  bad  a  right 
to  presume  the  Paul  Jones  did  not  intena  to^ 
run  directly  Into  her.  And  that.  If  any  injury 
was  done  to  the  Major  Barbour,  the  plalntifla' 
txHit,  under  such  circumstances,  by  the  Paul 
Jones  running  into  her.  the  plaintiffs  were  en- 
titled to  recover. 

The  court  further  cliarged,  that,  If  the  jury 
should  flnd  for  the  plaintiffs,  they  ought  to  give 
such  damages  as  would  remunerate  them  for 
the  loss  necessarily  Incurffd  In  raising  the  boat, 
and  in  repairing  her:  Kia<alao  for  the  use  of 
her  during  the  time  necessary  to  make  the  re- 
pairs, and  lit  her  for  business. 

I.  As  to  the  first  branch  of  the  Instmclion. 
In  order  properly  to  appreciate  it.  it  is  material 
to  notice  the  relative  pofilion  of  *tbe  [*108 
two  boats  at  the  time  of  the  oollifton,  which  ia 
assumed  in  the  inslrucUon,  and  in  respect  to 
which  circumstances  it  was  given,  and,  as 
claimed  by  the  plaintiffs,  the  jury  would  be 
warranted  in  finding.  For,  the  principle  stated 
was  not  laid  down  as  an  abstract  propoeiiion, 
or  rule  of  navigation,  but  one  applicable  to  the 
state  of  the  case  specially  referred  to  as  sup- 
posed to  have  been  jnade  out  upon  the  evidence. 

The  case  was  Ibis:  The  pMniifft*  boat  was 
in  her  proper  track,  descending  the  river  near 
the  middle,  while  the  defendants'  waaaiioend> 
ing  the  same  in  her  proper  track  near  ibe  In- 
diana shore.  And  as  the  txMits  were  approach- 
ing each  other  in  this  relative  position,  the  Paul 
Jones,  (be  defendants'  boat,  changed  her  coutse 
across  the  river  towards  the  middle  of  the  same, 
somewhat  In  an  oblique  direction  according  t» 
Eome  of  the  witnesses,  and  thereby  endanger- 
ing a  collitiion.  That  as  soon  as  this  was  aia- 
covered  the  Major  Barlxiur.  the  plaintiffs'  iKWt, 
slopped  her  engine,  rang  her  l>ell  and  fioated. 
as  the  custom  or  the  navigation  required,  leav- 
ing to  the  other  boat  the  option  to  pass  elthor 
her  bow,  or  stern. 

It  waa  upon  this  state  of  facts,  the  court  in- 
structed the  jury  that  the  plaintiffs'  boat  wa» 
not  bound  to  make  the  additional  maneuver 
of  backing  her  engines,  as  that  might,  under 
the  circumstances,  have  brought  about  the  col- 
lision she  waa  endeavoring  to  avoid;  and  that 
for  the  Injury  done  by  the  Paul  Jones  mnning 
Into  her,  the  plaintiffs'  were  entitled  to  recover. 

The  counsel  for  the  defendania  had  requested 
the  court  to  instruct  the  jury,  that  If  the  plaint- 
iffs' boat  by  backing  her  engines  in  addition  to- 
stopping,  and  floating,  could  have  avoided  the 
collision,  she  was  tx^und  to  do  so,  and  the  de- 
fendants were  not  liable,  as  (be  master  was 
responsible  fur  the  use  of  all  the  means  in  his 
power  to  prevent  It.  And  the  error,  supposed 
to  have  been  committed,  consists  in  the  refusal 
to  give  this  Instruction,  under  the  peculiar  cir 
cumstances  of  the  case,  and  in  giving  that 
which  we  have  stated. 

It  ia  not  to  be  denied,  that  the  Major  Barbow, 
according  to  the  position  of  the  boats  as  a»- 
sumed  in  the  Instruction,  had  observed  strictlj 
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Um  OMtom,  and  usages  of  the  river.  But  it  is 
chimed,  that  a  sUte  of  facts  had  occurred  from 
the  poRiiion  of  the  1^1  Jones,  whether  by  (be 
fault  of  those  in  commaDd  or  not,  that  made  it 
the  dutj  of  the  roaster  of  the  plaiolifTs'  boat 
not  Memlj  to  have  adhered  to  this  usage,  but. 
to  have  made  the  movpmetit  insisted  upon,  if 
bgr  so  doinic  the  accident  could  have  been 
av(Hded.  Thb  positloa  Is  founded  upon  an  ex- 
ception to  the  general  law  of  the  navigation  as 
modified  by  the  circumatances  of  the  parlicu 
lar  case,  by  which  the  master  of  the  vessel  not 
in  fxult  is  bound  to  make  every  fair  aod  rea- 
100*]  sonableeffort,  *in  the  emergency,  with- 
in his  power,  from  due  exercise  of  vkiM  and  good 
■esmaoriiip,  to  avoid,  if  possible,  the  impending 
calamity.  Upon  the  water  as  upon  the  land, 
the  law  rect^izes  no  inflexible  rule,  the  neg- 
lect of  which,  by  one  party,  will  dispense  with 
Ibe  exercise  of  ordinary  care  and  caution  In  the 
other.  A  mitn  is  not  at  lilierty  to  cast  himself 
upon  an  obstruction  which  has  been  mode  b^  the 
fault  of  another,  and  avail  himself  of  it,  if  he 
does  not  use  common  and  ordinary  caution  to 
aviM  iL  One  person  being  in  fault  will  not 
dispense  with  another's  using  ordinary  care  for 
himself. 

Aod  undoubtedly.  If  a  state  of  facts  had 
btra  f>hown  in  this  case,  arising  out  of  the  cir- 
enmstances  attending  the  sudden  change  of  the 
course  of  the  Paul  Jones,  from  which  an  infer- 
ence might  f^rly  have  been  drawn,  that  it  was 
thedulv  of  the  master  of  the  Major  Barbour 
not  only  to  have  stopped  her  en«nes,  but  to 
hsfe  reversed  them,  and  backed  lib  boat,  in 
wdo'ioavoid  the  danger,  and,  that  by  so  doItiK 
it  might  have  been  avoided,  the  point  should 
have  been  put  to  the  Jury,  with  the  instruction. 
If  they  so  found,  the  plaintiffs  could  not  re- 
cover Before,  however,  any  such  instruction 
eonld  be  properly  claimed,  the  defendants  must 
have  madie  out  a  slate  of  the  case  to  which  it 
vcastpplicabte,  and  from  which  the  omission  to 
BskethenKivement  laid  a  foundation  for  the  in- 
ftreoce  of  fault  on  the  part  of  the  Major  Barbour. 

The  fact  ituu  it  would  have  prevented  the 
cslaslropbe  is  not  enough; circumstances  must 
be  shown  that  would  make  it  the  duty  of  the 
msMertoglve  the  order. 

There  is  no  rule  of  taw  or  of  the  river  that 
fn^Mses  upon  him,  In  such  an  emergency,  the 
obligatioo.  to  give  a  particular  direction  to  his 
TesKl.  simply  because  It  might  avoid  the  dan- 
ger. The  question  in  all  such  cases  is,  whether, 
u  ttie  exercise  of  due  care  and  caution  in  the 
nuDsgement  of  bcr  at  the  time  in  any  given 
case,  such  a  direction  should  have  been  jdven. 
If  It  should,  then  he  is  chargeable  with  the 
cooRquences  of  tl>e  neglect. 

Ajiplylog  these  principles  to  the  state  offsets 
In  rtepect  to  which  the  instruction  in  question 
V4S  given,  we  think  it  will  be  found  (hat  no 
error  was  committed. 

The  defendants'  boat  had  suddenly  turned 
oat  of  the  accustomed  track,  which  was  along 
tbe  Induoa  shore,  apparently  for  the  purpose. 
If  she  had  any  in  view,  of  crosslog  to  tue  other 
si)ie;and.  as  soon  as  this  change  was  discov- 
ered, the  engines  of  the  descending  boat  were 
stopped,  allowing  her  to  float  according  to  the 
osage  in  such  cases,  for  the  purpose  of  enabling 
the  other  to  pass  across  her  oow  or  stern,  as  she 
might  elect 

HOWA&D  18. 


Now,  it  could  not  lie  known,  at  least  there  is 
nothing  in  the  *caae  to  show  that  it  [*1  lO 
was  known  to  the  master  of  the  descending 
boat,  which  of  the  two  courses  open  to  her  the 
other  intended  to  adopt.  If  she  determined  to 
pass  his  bow,  undoubtedly,  reversing  the  en- 
gines and  backing  hU  boat  would  have  been  a 
very  proper  maneuver;  but  if  she  determined  to 
cross  his  stem,  the  movement  would  have  been 
improper,  and  might  have  been  dLsastrous. 
Either  a  forward  or  backward  movement  under 
the  circumstances  would  have  embarrassed  the 
operations  of  the  other  boat,  as  the  master  bad 
a  right  to  assume  the  ooe  descending  would  ad- 
here to  the  usage  of  the  river,  and  leave  him 
free  to  make  choice  of  his  course  in  passliig 
upon  that  assumption. 

Under  these  circumstances,  we  think  it  clear 
it  would  have  been  erroneous  to  instruct  the 
jury,  that  the  master  of  the  Major  ]3ariiour 
was  bound  not  only  to  stop  her  engines,  but  to 
back  her,  if,  by  so  dolng.Ihe  danger  could  have 
been  avoided.  For  before  the  neglect  to  make 
that  movement  could  be  charged  as  a  fault,  it 
should  have  appeared  that  the  master  knew  the 
colliding  boat  intended  to  pass  her  bow.  In 
the  aluence  of  such  knowledge,  her  proper  po- 
sition was  that  which  the  usage  of  the  river 
prescribed,  namely:  to  stop  her  engines  and 
float,  leaving  the  other  the  choice  to  pass  across 
either  her  bow  or  stern.  This  was  his  plain 
duty,  not  only  from  the  law  of  the  river,  but 
due,  under  the  circumstances,  to  the  other  boat, 
as  affording  her  the  most  favorable  opportunity 
to  exiticate  herself  from  the  danger  in  which 
she  bad  become  involved  by  her  own  fault  in 
carelessly  leaving  her  proper  track. 

n.    As  to  the  (question  of  damages. 

The  jury  were  mstnicted,  if  they  found  for 
the  plaintiffs,  to  give  damages  that  would  re- 
munerate them  for  the  loss  necessarily  Incurred 
In  ndsiog  the  boat,  and  repairing  her;  and  also, 
for  the  use  of  the  boat  during  the  time  nwM- 
sary  to  make  tlie  repairs,  and  fit  her  for  busi- 
ness. 

By  the  use  of  the  boat,  we  undersfand  what 
she  would  produce  to  the  plaintiffs  by  the 
hiring  or  chartering  of  her  to  run  upon  the  rlv* 
er.  in  the  business  in  which  she  had  been  usu- 
ally engaged. 

The  general  rule  in  regulating  damages  in 
cases  of  collision  Is  to  allow  the  injured  partv 
an  indemnity  to  the  extent  of  the  losssnst^nea. 
This  general  rule  is  obvious  enough :  but  there 
is  a  gM)d  deal  of  dif&culty  in  staliag  the  grounds 
upon  which  to  arrive,  in  all  coses,  at  the  proper 
measure  of  that  indemnhy. 

The  expenses  qf  r^ng  the  boat,  and  of  re- 
pairs may,  of  course,  be  readily  aecertained, 
and  in  respect  to  the  repairs,  no  deduction  is  to 
be  made,  an  in  insurance  cases,  for  l  lie  new  ma- 
terials in  place  of  the  old.  The  ditBculty  lies 
in  estimating  the  damage  sustained  by  the  loss 
of  the  service  of  the  vMsel  while  she  Is  under- 
going the  repairs. 

'That  an  allowance  short  of  some  [*1 11 
compensation  for  this  loss  would  fail  to  be  an 
indemnity  for  the  injury.  Is  apparenl. 

This  question  was  directly  before  the  Court  of 
Admiralty  in  England,  in  the  case  of  T/ie  Ga- 
zelle, decided  by  Dr.  Lushington,  in  1814.  (2 
W.  Robinson,  279.)  That  was  a  case  of  col- 
lidon,  and  lo  dedding  it,  the  court  observed, 
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"that  the  party  who  had  suffered  the  in  jury  is 
clearly  eDtitled  to  an  adequate  compeiuatlon 
for  aDj  lom  he  may  siistaih  for  the  deientioa  of 
the  vette)  during  the  period  which  is  necesBaiy 
for  ttw  compleiioD  of  the  repairs,  and  fnmbh- 
ing  the  new  articles." 

In  fixing  the  amount  of  the  damages  to  be  paid 
for  the  detentioD,  the  court  allowed  the  gross 
freight,  deducting  so  much  as  would,  in  ordi- 
nary cases,  be  aishursed  on  account  of  the 
ship's  expenses  Id  eamlDg  It. 

A  case  is  referred  to,  decided  in  the  common 
law  courts.  In  which  the  gross  freight  was  al- 
lowed without  any  deduction  for  expenses, 
which  was  disapproved  as  inequitable  and  ex- 
ceeding an  adequate  compensation,  and  the 
quallflcalloD  we  have  slated  laid  down. 

This  rule  may'  afford  a  very  fair  bidemnfty 
in  cases  where  the  repairs  are  completed  within 
the  period  usually  occupied  in  the  voyage  in 
which  the  freight  ts  to  be  earned.  But,  if  a 
longer  period  is  required,  it  obviously  fails 
short  of  an  adequate  allowance.  Neither  will 
It  apply  where  the  vessel  is  not  engaged  in  earn- 
ing freight  at  the  time.  The  principle,  howev- 
er, governing  the  court  iu  adopting  the  freight 
which  the  vessel  was  In  the  act  of  earning,  as 
a  Just  measure  of  compensation  in  the  case,  is 
one  of  general  application.  It  looks  lo  the  ca- 
pacity of  the  ve'ssei  to  earn  freight,  for  the  ben- 
efit of  the  owner,  and  consequent  loss  sustained 
while  deprived  of  herservice.  In  otherwords, 
to  the  amount  she  would  earn  htm  on  hire. 

It  is  true,  in  that  case,  the  ship  was  eo^ged 
in  earning  freight  at  the  time  of  the  collision ; 
and  the  loss,  therefore,  more  fixed  and  certain 
than  in  the  case  where  she  is  not  at  the  lime 
under  a  charter-party,  and  where  her  earnings 
must  in  some  measure  depend  upon  the  contin- 
gency of  obtaining  for  her  employment.  If, 
however,  we  look  to  the  demand  in  the  market 
for  vessels  of  the  description  that  has  been  dis- 
abled, and  to  the  price  there,  which  the  owner 
couM  obtain  or  might  have  obtained  for  hei 
hire  as  the  measure  of  compensation,  all  this 
uncertainty  disappears.  If  tbere  is  no  demand 
for  the  employment,  and  of  course,  no  hire  to 
be  obtained,  no  compensation  for  the  detention 
during  the  repairs  will  be  allowed,  as  no  loss 
would  be  sustained. 

But,  if  it  can  be  shown  that  the  Teasel  might 
have  been  chartered  during  the  period  of  the 
repairs,  it  is  imposdble  to  deny  that  the  owner 
has  not  lost,  in  consequence  of  the  damage,  the 
amount  which  she  might  have  tints  earned. 
112*]  *The  market  price,  therefore,  of  the 
hire  of  the  vessel  applied  as  a  test  of  the  value 
of  the  service  will  be,  if  not  as  certain  as  in  the 
case  where  she  is  underacharter-party,  at  least, 
so  certain  that,  for  all  practical  purposes  in  the 
administration  of  justice,  no  subatantial  dis- 
tinction can  be  made.  It  can  be  ascertained  as 
readily  and  with  as  much  precision  as  the  price 
of  any  given  commodity  in  the  market;  and 
affords  as  clear  a  rule  for  estimating  Ihe  dam- 
age sustidned  on  account  of  the  loss  of  her  serv- 
ice, as  exists  in  the  case  of  damage  to  any  oth- 
er description  of  personal  property,  of  which 
the  party  has  been  deprived. 

In  the  case  of  The  witelle,  for  aught  that  ap- 
pears, the  allowance  of  the  freight  afforded  a 
full  indemnity  for  the  detention  of  the  vessel 
while  undergtdng  the  repairs.    This  would  be 
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so,  as  already  slated.  If  they  were  made  within 
the  period  uie  would  have  been  ennged  in 
eammg  it.  If  it  were  otherwise.  It  u  certain 
that  the  indemnity  allowed  fell  short  of  the 
rule  lalddown  under  which  it  was  made;  which 
was,  that  ihe  party  was  entitled  to  an  adequate 
compensation  for  any  loss  be  might  sustain  for 
Ihe  detention  of  the  vessel  during  the  period 
which  was  necessary  for  the  completion  of  the 
repairs  and  fumishmg  the  new  articles. 

The  allowance  of  the  freight  she  was  earn- 
ing at  the  time  was  hut  a  mode  of  arriTing  at 
the  loss  in  the  particular  case  under  the  general 
rule  thus  broadly  stated;  and  afforded,  doubt- 
less, full  indemnity. 

We  are  of  opinion,  therefore,  that  the  rule 
of  damages  laid  down  by  the  court  below  was 
the  correct  one,  and  la  properly-  appHcaMe  in 
all  similar  cases.  There  was  no  question  made 
in  respect  to  the  freight  of  the  vessel,  and 
hence  the  general  principle  slated  was  applica- 
ble, irresp^nive  of  this  element,  as  influencing 
the  result. 

There  were  some  other  questions  raised  in  t  be 
case,  of  a  technical  character,  and  urged  on  the 
argument.  But  we  deem  it  sufficient  to  say, 
that  they  are  so  obvioudy  untenable,  that  it  la 
not  important  to  notice  tn«n  spedally. 

ir«  ar€t(f  opinion,  thertfore,  the  jvdgment  of 
the  court  bdoiB  vat  right  and  <AouId  be  affimud. 

Mr.  Justice  Ca.tron  dissented,  with  whom 
Mr.  Ch^f  JtuUea  tmnvr  and  Jfr.  Juttiee 
Daniel  concurred. 

Mr.  Justice  Catron: 

This  action  is  one  of  owners  against  owners, 
of  respective  steamboats.  It  Is  an  action  on 
Ihe  case.  In  which  no  vindictive  damages  can 
be  inflicted  on  the  defendants,  as  they  com- 
mitted no  actual  trespass;  and  'therefore,  in 
assessing  damages  against  them,  moderation 
must  be  obsenred. 

*In  the  next  place,  the  colllskin  oc-  [*  1 1 3 
curred  on  the  Ohio  Rtver,  and  the  rules  of  law 
applicable  to  the  controversy  must  accommo- 
date themselves  to  that  navigation. 

The  injured  boat  was  sunk  and  the  plaintiffs 
declared  for  a  total  loss;  but  it  came  out  in  evi- 
dence tliat  she  was  raised  and  repidred.  and 
again  commenced  running  the  river.  On  this 
state  of  facts  tlie  jury  was  char^^ed:  1st.  Thnt 
damages  should  be  given  for  raising  the  boat : 
2d.  For  repairing  her:  and  8d.  Also  damages  in 
addition,  "forher use,  during  the  time  necessary 
to  make  the  repairs  and  fit  her  for  business." 

The  expression  "forher  U8e,"mu8 1  mean  either 
the  clear  profitsof  her  probable  earnings ;  or.bow 
much  she  could  have  been  hired  for  lo  oihrra 
dunng  the  time  of  her  detention.  Both  propn- 
sitions  come  to  the  same  result,  to  wit:  how 
much  clear  gains  the  owners  of  Ihe  Major  Bar- 
bour could  have  probably  made  by  thtlr  boat, 
bad  she  not  been  Injured,  during  the  time  she 
was  detained  inconsequence  of  wing  injured. 
This  probable  gain,  the  Juiy  was  Instructed  to 
estimate  as  a  positive  nas,  and  to  charge  the 
defendants  with  It. 

The  suit  is  merely  for  loss  of  the  boat,  and 
has  no  rcfference  to  'the  cargo.  It  does  not 
appear  that  she  had  either  cargo  or  passengers; 
nor  does  the  evidence  ahow  m  what  trade  she 
was  engaged. 
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Id  caaeB  of  marioe  torts,  no  damages  can  be 
allowed  for  Ion  of  a  market;  nor  for  Ihe  prob- 
able profliB  of  a  voyage,  the  rule  being  too 
ancertahi  la  iu  nature  to  entitle  U  to  Juaicial 
aaoclioD.  tiach  has  been  the  settled  doctrine 
of  Ihifl  court  for  more  than  thirty  years. 

bt  the  caiKot  The  AmitMe If aney.S  Wheat.. 
5W.  when  dlscuiising  the  propriety  of  allowing 
for  probable  loss  of  profits  on  a  voyage  that  was 
broken  up  by  illegul  conduct  of  the  respond- 
ents'icenls.  thb  court  declared  the  general  and 
Kttledruleto  be.  that  the  value  of  the  property 
lost,  at  the  time  of  the  loss;  and  In  case  of  In- 
joiy,  Ihe  diminution  in  value,  by  reason  of 
the  injury,  with  intereat  on  such  valuation,  af- 
forded the  true  measure  of  assessing  damages. 
'•This  rule."  says  tlie  court,  "  may  not  secure 
aooiaplete  indeomity  for  all  possible  injuries; 
hot  It  nu  certuntv  and  ^nerat  applicability^  to 
rerommend  it,  ana  in  almost  all  cases,  will  give 
■  fair  and  just  recompense."  And  in  the  suit 
of  Smith  V.  CondTy.  1  How..  85,  it  ia  declared, 
that  in  cases  of  collision  "  the  actual  damage 
soatained  by  the  party,  al  the  lime  and  place 
of  the  injury,  is  the  measure  of  damages.'  In 
thai  case  there  was  detention  as  well  as  here, 
bat  it  never  occnrred  to  anyone  that  loss  of 
time  coald  be  added  as  atr  item  of  damages. 
Id  other  words,  that  damages  might  arise  after 
]  ]4*1  *tbe  injury  and  m  consequent  to  it; 
and  which  might  double  the  amount  actually 
showed. 

The  decision  found  In  8  Wheat,  was  made 
in  1818.  and  I  bad  sapposed  for  many  years 
past,  the  rule  was  established,  that  consequen- 
tial damges  for  loss  of  time,  and  which  dam 
ans  might  continue  to  accrue  for  months 
=ner  the  injutr  was  inflicted,  could  not  be  re- 
covered :  and  that  there  was  no  distinction  in 
iHiDciple,  between  the  loss  of  the  voyage,  and 
iOM  of  time,  consequent  on  the  injury. 

Theproflls  claimed  and  allowed  by  the  Cir- 
cnit  Cmirt,  depended  on  remote,  uncert^n,  and 
conqrilcMed  contingendes,  to  a  greater  extent 
than  was  the  case  in  any  one  instance.  In 
causes  coming  before  this  court  where  a  claim 
to  damages  was  rejected  for  uncertainty. 

Here,  full  damages  are  allowed  for  raising 
the  boat,  and  for  ber  repairs.  To  these  allow- 
BDces  no  objection  is  made :  it  (mly  extends  to 
the  additknwl  hem  for  tots  of  time.  Hiat  the 
investigation  of  this  additional  charge  will 
grvatiy  iocreflae  the  stringency,  tedlousness.  and 
diargea  of  litigation,  in  collision  cases,  Ismani- 
fetf;  nor  should  this  consideration  be  over- 
kioked.  The  expense  and  harassment  of  these 
trials  have  been  great  when  the  old  rule  was 
applied;  and  the  conteat,  if  the  rule  la  ex- 
tended, most  generBlly  doable  the  expense  and 
Trxation  of  a  full  and  fair  trial.  Nor  will  it 
be  possible,  as  it  seems  to  me,  for  a  jury,  or 
for  a  court  (where  the  proceeding  is  by  libel) 
10  tellle  contingent  proflts,  on  grouncfs  more 
certain  than  probable  conjecture.  The  suppo- 
sition that  the  amount  of  damages  can  be  easily 
fixed,  by  proof  of  what  the  injured  boat  could 
have  been  hired  for  on  a  charter-party  during 
her  detention,  will  turn  out  to  be  a  barren  the- 
cny,  as  no  general  practice  of  chartering  steam- 
boat Is  know  On  the  western  rivers,  nor  can  It 
ever  exist ;  the  nature  of  the  vessels,  and  the  con- 
tingencies of  navigatioD  being  opposed  toit. 
lo  most  cases,  the  iwoof  will  be,  that  the  boat 
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could  not  have  found  anyone  lo  hire  her;  and 
then  the  contending  parties  will  be  thrown  on 
the  contingency,  whether  she  could  have  earned 
something  or  nothing;  little  or  much,  in  the 
hands  of  her  owner,  during  the  lime  she  was 
necessarily  detained ;  and  Ibis  will  involve  an- 
other element  of  contention  of  great  magnitude, 
to  wit:  whether  she  was  repaired  in  reasonable 
time.  Forasmuch  as  no  necessity  will  be  im 
posed  on  the  owner  to  bestow  the  rep^rs,  as  is 
now  the  case,  ho  will  rarely,  if  ever,  do  so;  and 
haviniE  ibe  colliding  boat  and  her  owners  in 
his  power,  gross  oppression  will  generally  fol- 
low, in  applying  ibis  new  and  severe  measure 
of  damages  to  western  river  navigation. 

In  a  majority  of  cases  of  collision  on  the 
western  waters,  partial  *injury,  repair-  [*!  15 
ing,  and  detention  of  the  Injured  boat  occur. 
Contests  before  the  courts  have  been  numeraua 
where  the  precise  question  of  compensation 
here  clalhied  was  involved,  and  yet  in  an  ex- 
perience of  twenty  five  years,  I  have  never 
known  it  raised  until  now.  The  bar,  the  bench, 
and  those  engaged  In  navigation,  have  acqui- 
esced in  the  rule,  that  full  damages  for  the  in- 
jury at  the  time  and  place  when  it  occurred, 
with  legal  interest  on  the  amount,  was  the 
proper  measure;  nor  do  I  think  it  should  be 
disturbed ;  and  that  therefore  the  judgment  of 
the  Circuit  Court  should  be  reversed,  because 
the  jury  w«e  improply  instructed  in  this  par- 
ticuuir. 

ORDBH. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio, 
and  was  argued  by  counsri;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudgul 
by  this  court,  that  the  judgment  of  said  Cir- 
cuit Court  in  this  cause  and  the  same  is 
hereby  affirmed.  wiUi  costs  and  damages  at  the 
rate  of  six  per  centum  per  annum. 

Atr'ff  4  McLean.  6t». 

Cltca-lTHow.,  175:8  Wall.,  aw.  887:  1  Otto,  206; 
I5  0ito,8«,83S:1  Bea.,  227 ;  2  Ben.,  I2S,  2S9 ;  1  Ben., 
12S.I2S,  ia{:a  BIm..  27;  4  Blss.,  72;  6  Elm.  SH):  4 
BiHtchf.,  440-M2;  KBIacbr.,  4(»;  1  Brown. 80S, ^ 
SW-386: » HcLean.  248;  2  Hughes,  W;  1  MoUrarv, 
291 ;  2  Woods,  m :  8  Cliff.,  SiM. 


DAVID  D.  UITCHELL,  PUdntiff  in  Brror.  ■ 
e. 

MANUEL  X.  HARMONY. 

When  geiture  of  property  of  citizen  who  is  trad- 
ing  in  enemy's  oountry  it  juttijinble — ordern 
of  superior  officer  leiU  not  justify  unlawful 
iteizure —  U.  S.  courts  havejuritdtetum  betaeen 
proper  parties,  of  trespatseommiHted  infartiga 
country—  damages  on  writ  of  arrar. 

In  some  of  the  States  It  Is  the  practice  for  the 
court  to  express  itsoplnlon  upon  facts,  in  a  (Astrm 
to  the  Jiirv.  In  these  States,  It  Is  not  Improper  for 
the  Ctroult  Court  of  the  United  States  to  follow 
the  same  praotfoe. 

DnrlDff  the  war  twtween  the  United  Statfe  and 
Mexico,  where  a  trader  went  Into  tite  ad^lnlngr 
Hexioaa  provinces  which  were  In  possession  of  the 
military  authoHtleB  of  the  Unltt'd  8tatt«.  fOr  the 
purpose  of  earryinff  on  atradewHh  the  Inhabitants  * 
wbl^  was  sanctioned  tta«  executive  branch  of 
tbeffovemtnent.and  also  t>y  tbo  oommandlnir  mtU- 
tary  offloer.  It  was  Improper  for  an  ofllcer  of  the 
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United  8LA  tes  to  aeize  the  pn^tertf  upm  the  ground 
of  trading  with  the  enemy. 

Prli-ftle  property  may  be  taken  by  a  military 
commander  to  prevent  It  frum  falllnfr  inbi  the 
bandaof  the  enemy,  or  ft»r  ttaepurpnse  ot  oonvert- 
Inir  It  to  the  nBe  of  the  pubHc;  but  the  dantrcr 
must  he  Immediate  and  tmpendlmr,  or  tbe  Deoessity 
urvent  for  the  public  lervio^,  suvh  as  will  not  admit 
of  delay,  and  wberethe  action  nftbeelrll  authority 
would  be  ton  late  in  provldloir  the  means  which  the 
occasion  calls  for.  _ 

The  faotH  as  they  appeared  to  the  olBcer  must 
funiish  tbe  rule  for  the  application  of  these  prlo- 
elnles. 

But  the  ofBoer  cannnt  take  pofleesBlnn  of  private 
property  for  tbe  purpose  of  InsnrlnKtbe  auooe!<8 
of  8  dli>tant  expedition  upon  which  be  Is  atwut 
to  marvh. 

Whether  nr  not  the  owner  of  tbe  tronds  resumed 
tbe  posfresFion  of  them  at  any  time  after  their  seiz- 
ure, was  a  fact  for  tbe  Jury.  In  tbts  case,  they 
found  that  be  did  not  resume  the  p)>8«089foQ  and 
In  this  they  were  sustained  by  le^l  evidence. 

The  officer  who  made  the  selsure  cannot  justify 
blatrespHSd  by  showing  the  orders  of  his  superior 
officer.  An  order  to  commit  a  trespass  cao  atford 
no  Jiistlfloatlon  to  tbe  persou  by  whom  it  was 
executed. 

The  trespass  was  committed  nut  of  the  limits  of 
tbe  nniled  SUtes.  But  an  action  for  It  may  he 
nalntalned  in  tbe  Circuit  Court  for  any  district  In 
wblvb  thodeftodant  may  t>«  found  upon  process 
against  him,  where  the  omxensblp  of  the  PPS|>eotlve 

Sanies  gives  JurlsdicHoQ  to  a  oourt  of  the  United 
tMtes. 

116*]  ♦Under  the  IStb  rule  of  this  court,  tbe 
mode  of  oulculating  intenst.wbcn  a  Judgment  of 
the  Circuit  Ciiurt  is  affirmed,  is  to  compute  It  at  the 
rate  of  six  per  cent,  per  annum,  from  the  day 
when  judgment  was  signed  In  tbo  Circuit  Court 
until  iwln.  fSoe  report  ot  the  clerk  and  order  of 
oourt  at  the  end  of  tills  case.) 

THIS  case  was  brought  up  by  writ  of  errorfrom 
ibe  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

Milchell  was  an  ofScer  of  the  army,  and  was 
sued  ID  an  action  of  trespass  by  Harmony  for 
seizing  bis  property  in  the  Mexicau  State  of 
Cbihiuihua. 

By  an  Act  pawed  on  the  Sd  March,  1845  (5 
Stat,  at  Large,  750),  Congress  allowed  a  draw- 
back OD  foreign  merchandise  exported  ia  the 
original  packages  to  Chihuahua  and  Santa  Fe, 
in  Mexi(K>.  Harmony  was  a  trader  engaged  \d 
this  ImsiDCSs.  and  on  the  27th  of  May,  1846, 
had  transported  to  Independence  in  Missouri,  a 
large  amount  of  goods  imported  ander  this 
]aw.  and  in  conformity  with  llie  regulations  of 
tbe  Treasuiy  Deparlmcnt.  On  the  27tb  of  May 
he  Icftlndependencewlth  several  other  traders, 
before  the  pacsage  of  the  Act  of  Congress  of 
18ih  May,  recognizing  the  existence  of  war 
with  Mexico,  was  known  there. 

The  whole  history  of  Colonel  Doniphan's  ex- 
pedition was  given  in  the  record,  being  col- 
lected from  ofHcinl  documents  and  the  deposi- 
tions of  persons  who  were  present.  A  brief 
narraiiveis  given  in  tbe  opinion  of  tlie  court 
of  all  the  facts  which  bore  upon  the  present 
case. 

The  declaration  was  in  the  usual  form  and 
contained  three  counts,  all  of  them  charging 
Ibe  same  trespass,  namely:  that  tbe  defenffiuC 
on  the  10th  nf  February,  1847,  at  Cbihuabua. 
in  the  Republic  of  Mexico,  seized,  took,  drove 
and  carried  away,  and  converted  to  his  own 
use,  tlie  horses,  mules,  wagons,  goods,  chat- 
tels and  merchandise,  &c.,  of  the  plaintiff, 
and  compelled  the  workmen  and  servants  of 
tbe  plaintiff  baving  charge,  to  abandon  his 
service  and  devote  themselves  to  the  defendant's 
service.   The  property  so  allied  to  have  been 
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taken  Is  averred  to  be  of  the  value  of  $90,000, 

and  the  damages  $100,000, 

Besides  the  general  plea  of  not  guilty  to  the 
whole  action,  the  defendant,  Mitchell,  pleaded 
several  special  pleas. 

Ist.  That  war  existed  at  the  time  between 
the  United  Stales  and  Mexico;  that  he  wan  ft 
lleuienant-colonet,  &c.,  forming  a  part  of  tbe 
military  force  of  the  United  States,  employ^ 
in  that  war,  and  under  the  command  of  Colonel 
A.  W.  Doniphan;  and  he  Justifies  the  taking, 
&c..  under  and  in  virtue  uf  the  order,  to  that 
effect,  of  his  superior  and  commanding  officer. 
Colonel  Doniphan:  that  the  order  was  a  lawful 
one,  which  he  was  bound  to  obey,  and  that  he 
was  no  ottierwise  instnimental  m  the  aliased 
trespass. 

*2d.  Alle^ngthe  same  preliminary  [*117 
matter,  avers  that  the  plaintiff,  Harmony,  was 
a  citizen  of  the  United  States,  and  with  a  full 
knowledge  of  tbe  war,  had  gone  wiih  bis  wag- 
ons, mercliandise.  &c.  into  Mexico,  withderign 
to  trade  with  the  people  of  Mexico,  and  to  af- 
ford aid  to  the  same  In  sdd  war:  that  said 
Doniphan,  as  he  bad  a  right  to  do.  commanded 
the  defendant  to  seize,  lake,  &c.,  the  said  wag- 
ons. &c..  and  that  he  did,  jn  obedience  to  sud 
order,  take,  &c..  doing  nothing  more  than  was 
necessary  to  the  execution  of  that  order. 

Sd.  Wiih  the  same  preliminary  mailer  as  in 
the  second  plea,  juslifles  the  taking  by  his  own 
(Colonel  MitchelVs)  aiiibority  aa  an  oracer. 

The  three  special  pleas  above  stated  are  to  the 
first  count  of  ihe  declaration. 

To  the  second  count  the  defendant  pleaded 
of  like  effect  with  the  above:  and  three  like 
plrals  were  pleaded  to  the  third  count 

To  the  three  first  and  three  last  pleas,  that  is, 
the  pleas  to  the  first  and  third  counte.  issues 
were  Joined  to  ihe  country. 

To  Ihe  special  pleas  lo  the  second  count,  the 
plaintiff  replied  as  follows,  to  wit:  to  the  first, 
that  Ihe  said  Doniphan  did  not  command  the 
said  horses,  wagons,  &c.,  to  be  stopped,  taken. 
&c. ;  nor  were  the  same  taken  in  contemplation 
of  any  proceeding  in  due  course  of  law  for 
any  alleged  forfeiture  thereof,  but  to  apply  tbe 
same  to  the  use  of  tbe  United  States  wlthoat 
compensation  to  the  plaintiff,  of  which  the  de- 
fendant had  notice. 

To  the  second,  that  the  plainiiff  did  not 
carry  his  goods,  &c.,  out  of  the  United  Statea, 
for  any  purpose  of  trading  with  the  enemy,  or 
elsewhere  than  in  places  subdued  by  the  arms 
of  the  United  States,  and  by  license  and  per- 
mission ;  and  that  said  Doniphan  did  not  com- 
mand the  defendant  to  take  the  same  for  or 
on  accoi^nt  of  any  supposed  unlawful  design  of 
the  plaintiff  to  trade  with  the  enemy,  &c. ,  but  to 
apply  the  same  to  the  use  of  the  United  States, 
without  compensation  to  Ihe  plaintiff. 

To  the  third,  that  he  did  not,  arter  notice  of 
the  war.  carry  his  goods  into  Mexico,  "except 
to  and  into  such  place  and  places  as  had  been, 
and  was,  or  were  captured,  subdued  tod  held 
In  subjtMStion  by  the  forces  of  the  United 
Stales,  &c.,  and  by  the  iwrmissiou  of  the 
commanding  oflicer  of  said  forces;  nor  with 
design  to  carry  on  any  friendly  intercourse  or 
trade  with  the  citizens  of  Mexico  hostile  to  the 
United  Stales;  and  that  ihe  defendant  did  not. 
in  the  performance  of  his  duty  as  lieutenant- 
colonel,  adze,  take,  Ac.,  said  property,  by 
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nnoo  of  Roy  supposed  unlawful  design  of  the 
idaintifl  to  trade  vlib  the  enemy,  &c. ;  but  the 
nme  wu  taken  by  tbe  defendaiit  of  bis  own 
wmne.  &c. 

1 18*]  *On  all  tbese  pleas  and  repUcation^ 
iametwm  }(dned  to  the  country. 

When  the  tesUmony  was  clwed.  the  judfce 
barged  the  jury.  The  whole  of  the  cbarjce  is 
set  forth  in  the  disBenling  opinion  of  Mr.  Ju$- 
Hee  Daniel,  and  therefore  need  not  be  recited 
here.  The  bill  of  exceptions  brought  the  whole 
charae  up  to  this  court.  The  jury  found  a 
Tcnlkt  for  the  plaintiff  for  $90,806.44:  for 
which  and  the  costs,  amounting  to  |S,046.94, 
the  court  gare  judgment  for  Harmony. 

The  cauM  was  argued  in  this  court  by  Hfr. 
Crittenden  (Atlomey-Gencral)  for  the  plaint- 
iff in  error,  and  Mewrt.  Cnttine  and  Vln- 
t4W  for  (he  defendant  in  error.  Mr.  Moore 
abo  filed  a  printed  brief. 

Jfr.  CntUndfn.  for  the  plaintiff  in  error,  con- 
tended that  the  charge  was  incorrect  ihrDUirh- 
oot.  and  founded  upon  misconception  of  the 
fads  and  the  law,  and  that  the  judgment  ought 
therefore  to  he  reversed. 

The  principal  points,  as  stated  In  the  charge, 
and  decided  by  the  judge,  are  as  follows: 

IsL  "One  ground  on  which  the  defense  is 
placed,  K  that  the  plaintiff  was  engaged  in  an 
nntawfiil  trade  with  the  enemy:  and  that,  being 
enfcaged  in  an  unlawful  trade,  bis  goods  were 
liable  to  confiscation,  and  any  perHin.  partlc- 
nlarly  an  officer  of  the  army,  could  seize  the 
ssme." 

Mter  thus  stating  the  point,  the  judge  tells 
tbe  jury,  "  thi«  ground  has,  as  I  understand 
the  eTid«ice.  alt<^ther  failed." 

The  true  point  of  the  defense  Is  here  mis- 
cooceiTed  and  misstated.  It  Is  not  tliat  the 
plainiiff  was  "engaged  In  unlawful  trade  with 
tbe  public  enemy,  but  that  he  had  the  "de- 
sign to  engage  in  such  trade,  and  thereby  af- 
fwdaid  X6  the  enemy,  and  that  this  authorized 
the  means  of  prerenlicHi  used  by  defendant. 
The  pleadiDgB  show  that  tbe  issue  Is  expressly 
made  on  the  "derign,"  and  flot  on  any  actual 
unlawful  trade.  The  mind  of  tbe  jury  was 
thus  mUled  from  the  true  issue  by  tbe  judge's 
misapprehension.  If  he  bad  observed  ibat  tbe 
true  iatue  and  point  of  defense  rested  on  the 
"design"  of  the  plaintiff,  could  he  have  said 
that  ilarmony's  repeated  solicitations  and 
manifest  wishes  to  precede  the  army,  and  final- 
ly Un  secret  preparaiiona,  attempted  to  be  con- 
cealed by  falsehood,  to  separate  himself  from 
that  army  in  the  midst  of  the  enemy's  country, 
were  no  evidence  of  a  design  "  to  trade  with 
that  enemy,  under  the  protection  of  bis  Span- 
ish passfxHlT  Or  could  be  have  said  that  such 
a  "design"  would  nol,  in  point  of  law,  have 
jitstiBed  the  aeizure  of  his  wagona,  goods.  &c., 
119*\  and  their  detention,  tin  the 'danger  was 
passed?  I  believe  that  tbe  learned  and  bonor- 
able  ^udge  would  have  answered  both  tbese 
questions  in  the  negative.  Tbe  unlawfulness 
of  trade  wilb  the  enemy,  and  tbe  right,  under 
circumstances  like  those  of  the  present  case,  to 
detain  goods,  designed  for  the  enemy,  and 
which  might  be  "useful"  U>  him,  are  doctrines 
supposed  to  be  eatablished  by  authority  and 
resson.  (9  WUdman's  International  Law,  8; 
lKent'aCom..W:Orotius,  book  8,  ch.  1,  pp. 
1-11,  and  particularly  p.  0.) 
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Tbe  charge  of  tbe  judge,  therefore,  on  this 
first  point,  was  inapplicable  to  the  defense 
specidcally  made  by  plea,  and,  to  say  tbe  least, 
was  misleading. 

Sd.  The  judge  tells  tbe  jury:  "Another 
ground  taken  bv  the  defendant,  and  relied  up- 
on, depends  upon  another  principle  of  public 
law,  viz. :  the  laklng  possession  of  the  goods 
at  a  time  and  place  when  it  was  neceasary  for 
the  purpose  of  preventing  them  from  falling 
into  the  hands  of  the  enemy." 

If  this  is  understood  to  imply  that,  to  justify 
the  taking  of  goods  only  where  it  iscert^n  that 
they  will  otherwise  fall  Into  the  hands  of  the 
enemy,  then  it  seems  to  me  that  the  prindple 
of  law  is  too  strictly  laid  down.  The  principle, 
if  there  he  use  or  reason  in  it,  must  extend  to 
cases  wherever  a  reasonable  apprehension  may 
be  entertained  that  goods  may  fall  Into  the 
enemy's  hands. 

But  take  the  law  to  be  as  stated  by  the 
judge.  He  proceeds  to  say:  "Taking  tlie 
whole  of  tbe  evidence  together,  and  giving 
full  effect  to  every  part  of  it,  we  think  this 
branch  of  the  defense  has  also  failed.  No  case 
of  peril  or  danger  has  been  proved  which  would 
lay  a  foundation  for  taking  possesMion  of  the 
goods  of  tbe  plaintiff."  Ac. 

He  adds,  '*  the  peril  must  be  Immediate  and 
urgent,"  Ac;  "In  this  case  there  was  no  im- 
mediate or  Impending  danger," 

With  respect,  1  must  say  that  this  part  of  the 
charge  is  not  a  comment  on  the  evidence:  it  is 
a  peremptory  decision,  a  positive  conclusion  of 
facts  from  the  evidence,  which  ought  to  liave 
been  left  to  the  jury;  and  the  law  and  the  fact 
are  so  blended  that  no  jury  could  well  distin- 
guish the  one  from  the  (Uber. 

The  judge  telN  the  jury  that  no  "Immediate 
and  urgent  peril"  was  proved  In  this  case.  It 
seems  to  me  that  the  depositions  of  Doniphan 
and  Clark,  before  referred  to,  do  prove  such 
a  peril,  in  tbe  strongest  manner,  and  in  the 
most  eminent  degree;  and  tb^  the  judge,  mis- 
taking the  eiridence.  misled  tbe  jury  as  to  tlie 
fact. 

The  charge  is  furthermore  erroneous  in  re- 
quiring that  the  peril  should  be  "immediate." 
■■impending,"  "urgent."  The  principle  of 
public  law  which  tbe  judge  lays  down  does 
not  require  *it.  But  the  radical  error  [*1S20 
19,  that  tbe  charge  throws  tbe  burden  upon  the 
defendant  of  proving  in  court  all  tbe  circum- 
stances that  conduce  to  make  up  the  required 
peril,  and  that  it  makes  the  court  or  jury, 
judges  of  those  circumstances,  asofarM.tn- 
Ugra.  without  allowing  any  effect  to  the  decis- 
ion of  the  defendant,  or  his  commander,  by 
whose  authority  the  goods  of  the  pUatiff  are 
alleged  to  have  been  received. 

The  law  made  it  the  ba'dness  of  the  com- 
mander to  decide,  in  the  first  instance,  wbethei* 
tbe  peril  was  ouch,  and  the  condition  of  his 
army  and  of  the  enemy  such,  as  required  their 
seizure  and  detention,  and  his  decision  must 
be  entitled  to  some  respect.  Unless  the  integ- 
rity of  bis  judgment  can  be  impeached,  that 
decision  stands  as  proof  and  protection  for  him, 
against  any  suit  or  legal  proceedinc  against 
him.  He,  no  more  than  a  judge  on  the  bench, 
can  be  sued  for  a  mere  mistake  of  judgment,  if 
mistake  he  baa  made.  This  is  as  true  In  re- 
spect to  milltaiy,  as  it  U  In  reapect  to  civil  of- 
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fleers,  and  u  true  in  respect  to  the  exercise  of 
niilitarr,  as  of  civil  authority.  {OroieeU  et  al. 
V.  McFadon,  6  Craoch,  94;  9  Cranrh.  S6S; 
Martin  r.  Mott,  12  Wheat.  19-88;  9  Peters, 
134:  Wtlkes  v.  Dintman,  7  How.,  128.  139; 
Luther  v.  Borden,  Id..  4S,  et  aeg.) 

These  authorities  fully,  I  thinlt.  establish 
the  doctrine  for  which  I  contend,  and  the  in- 
correctness  of  the  inatructiont  given  to  the  jury 
ill  thiii  respect. 

8d.  The  next  and  third  point  of  the  charge 
is  this:  "The  next  ground  of  defense,  and 
which  ooDStitutes  the  principal  question  iii  the 
case,  and  upon  which  it  most  probably  ulti- 
mately turn,  is  the  takiai;  of  the  goods  by  the 
public  aulboritieB  for  public  use.' 

In  respect  to  this  the  judge  admits  the 
'  'right  of  a  military  officer,  in  a  case  of  extreme 
necessity  of  the  government  of  the  ann;^,  to 
take  prnrate  property  for  Ihe  public  service." 
But  then  the  judge  further  tells  the  jury, 
"in  my  judgment,  all  the  evidence  taken  to- 
gether does  not  make  out  an  immediate  peri) 
or  urgent  necessity  existing  at  the  time  of  the 
seizure,  which  would  justify  the  officer  In 
taking  private  property  and  impressing  it  into 
the  public  service;  the  evidence  does  not  bring 
the  case  within  the  (H-inciple  of  extreme  neces- 
sity," 4c 

Acainst  this  particular  charee  the  plaintiff 
in  error  relies  upon  aod  urges  all  the  exceptions 
and  oltjeclioos  made  to  the  preceding  charges, 
and  upon  the  authorities  cited  above.  The 
Ncixure,  as  it  is  called,  was  in  this  case 
made  by  a  military  officer:  he  must  decide  it 
in  the  first  instance  whether  an  "extreme  ne- 
cessity" (if  that  be  required),  "for  the  safety  of 
the  army,"  made  it  proper  to  mnke  the  seizure. 
If  (he  law  made  ittiisduty  to  decide  it.  and 
lie  gave  an  honest,  though  niistaken,  judgment 
12 1*]  on  *the  subject,  will  the  same  law  hold 
him  personally  responsible  for  itf 

Let  the  reason  of  the  case,  and  the  author- 
ities last  cited,  answer  the  question.  Yet.  by 
the  charge,  the  military  question  deckled  by 
Ihe  general  In  the  Qeld.  and  in  the  midst  of 
danger,  is  to  be  rejudged  in  court  de  novo. 
This  cannot  be  either  justiceor  law.  To  make 
Ihe  military  officer  in  such  a  case  liable,  it 
must  be  shown  that  his  declaton  was  corrupt, 
malicious,  or,  at  least,  without  any  reasonable 
ground. 

If  this  view  of  the  subject  he  in  any  degree 
right,  the  charge  must  be  erroneous. 

4th.  The  judge  saya,  "  as  to  the  remaining 
grounds  of  defense,  toe  liability  of  the  defend- 
ant for  taking  the  goods  and  appropriating 
tbera  to  the  public  service,  accrued  al  the  time 
uf  the  seizure.  If  it  was  an  unlawful  laking, 
the  liability  immediately  attached:  and  the 
question  was,  whether  that  liability  had  been 
discharged  or  released  by  any  subsequent  act 
of  the  plaintiff.  Colonel  Alitchell,  who  exe- 
cuted the  order,  was  not  alone  responsible; 
Colonel  Doniphan,  who  gave  the  order,  was 
also  liable;  they  were  jointly  and  severally  re- 
hiransiblc  Then,  was  any  act  done  by  the 
plaintiff  which  waived  the  liability,  or  by  which 
lie  resumed  the  ownership  and  poBscssion  of 
Ihe  goods?"  On  thisquestion  the  judge  doubis 
"if  there  be  any  evidence  showing  an  intent, 
on  the  part  of  the  plaintiff,  to  resume  owner 
ship  over  the  gooa»,  Ac.,  or  any  act  done  1^ 
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him  that  would,  when  properly  viewed,  lead 
to  that  result." 

In  reviewing  this  last  charge,  it  is  to  be 
membered  that  Harmony  wa«  never  deprived 
of  the  ownership,  or  even  the  poasessimi.  of  his 

firoperty,  otherwise  than  constructively,  by 
orce  of  the  order  of  the  l(Kh  February,  1847, 
which  required  him  to  accompany  the  army, 
and  which  order  he  obeyed.  iSc  retained 
ownership  and  possession,  but  was  constrained 
to  use  those  rights  in  a  particular  manner,  ami 
he  did  so  use  them.  There  is  more  and  better 
ground  to  "doubt"  whether  he  was  ever  de- 
prived of  owner^ip  or  possession,  than  to 
"doubt"  whether  he  ever  "resumed"  that 
ownership  and  possession.  He  certainly,  and 
by  all  the  evidence,  did  have  uncontrolled  pos- 
session, and  exercised  uncontrolled  ownership 
of  th6  goods,  from  their  arrival  at  the  City  of 
Chihuahua.  There  Is  no  room  fw  any  doubt  aa  to 
this  fact.  It  is  in  effect  admitted;  and  the  attempt 
is  made  to  q  uali  fy  it,  by  allc^ng  that  Harmony 
took  possession  of  said  goods,  and  made  sales  of 
them,  under  agreement  and  arrangement  with 
Colonel  Doniphan.  Now,  if  ihU  was  so.  by 
what  series  of  implications,  by  what  accumu- 
lation of  constructions  construed,  can  the  de- 
fendant, Mitchell,  be  made  responsible,  under 
tlie  amutgement.  for  the  whole  value  *of  [*  1 8  8 
the  goo£,  merely  because  of  the  trespass,  if 
trespass  it  was,  committed  by  him  on  the  evi>o> 
ing  preceding  the  10th  of  February,  1647? 
It  might  as  reasonably  be  pretended  by  Hht- 
mony,  if  he  had  retailed  hia  goods  in  Chihuahua, 
and  any  of  Xtxe  purchasers  had  failed  to  pay 
the  price,  that  Miicbell  wasrcspondble  for  Uist 

?rice,  because  it  all  came  from  nls  old  trespass, 
et  the  plain  import  of  this  charge  is  to  make 
Milchbll  iiablefor  all  the goods,  notwithstanding 
that  said  Harmony  had  made  them  the  subject  of 
a  subsequent  contract  with  Doniphan,  under 
which,  as  Harmony  has  attempted  to  prove, 
these  same  goods  were  lost  by  the  tnaUenUon 
and  negligence  of  Doniphan. 

There  seems,  therefore,  that  there  was  no 
legal  ground  to  make  Mitchell  Ihible  to  the  ox- 
tent  to  which  he  is  .nade  so  by  this  charge,  and 
that  it  is  therefore  erroneous. 

But,  as  it  appears  to  me,  the  great  error  of 
this  part  of  the  judge's  charge  is  In  his  telling 
the  jury,  in  effect,  that  the  order  of  Colonel 
Doniphan  afforded  no  legal  defense  or  protec- 
tion to  Colonel  Mitchell.  The  jndge  said  that 
"Colonel  Mitchell,  who  executed  the  order, 
was  not  alone  responsible:  Colonel  Doniptuui. 
who  gave  Ihe  order,  was  also  liable;  they  werw 
jointly  and  severally  responsible,"  &c. 

On  the  part  of  Mitchell,  it  is  most  respectful- 
ly, but  earnestly  contended,  that  this  instruc- 
tion to  the  jury  is  not  warranted  by  law,  but  is 
directly  contrary  to  law. 

The  order  was  such  a  one  as  Mitchell  vras 
bound  by  law  to  obey;  and  it  would  he  con* 
tradictory  in  the  law  to  bind  him  to  obey,  and 
then  lo  punish  him  for  obeying. 

In  addition  to  the  cases  and  authorities  citeil 
on  tlie  2d  point,  and  which  are  relied  on  as 
particularly  applicable  lo  this,  the  court  is  re- 
ferred to  the  Act  of  Congress  of  the  10th  of 
April,  1806.  "  for  establishing  rules  and  articles 
for  (he  government  of  the  armies  of  Ihe  United 
Siaies,"und  pan  icularly  the  Vth  article  of  the 
1st  section,  which  makes  disobedience  to  the 
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"lawful  oommaDd  of  hU  Buperior  officer" 
puDiafaable,  at  the  discrelion  of  a  court-martial, 
with  death.    (2  Btat.  at  Lai:ge,  1161.) 

If  the  judge,  by  bis  charge,  meant  to  my 
that.  Id  hia  opinion,  there  was  no  evldeaoe— no 
comp^nt  evidencfr— before  the  jury,  to  main- 
tain ibe  two  grounds  of  defense  nrt>t  alluded  to 
by  him.  then  the  ouestioos  he  decided  were 
questions  of  law.  Just  as  much  as  questions 
arising  oD  demurrers  to  evidence,  and  were 
proper  to  be  decided  by  the  judge,  and  not  by 
the  jury. 

CoDudering  it,  then,  as  a  question  of  law, 
like  that  arising  on  a  depurrer  to  evidence  for 
some  material  defect,  if  becomes  necessary  to 
examine  the  evidence,  to  ascertain  whether  the 
question  of  law  has  been  correctly  determined. 
123*]  To  that  examination  *lhe  plaintiff  in 
error  contldently  appaUs,  to  shtfw  that  the 
charge  in  this  puticular  is  plainly  erroneous. 

The  points  made  by  the  counsel  for  the  de- 
fenduitin  error  were  the  following: 

Pint.  In  respect  to  any  justidcation  ef  the 
seizure  and  use  of  the  property,  based  upon  an 
alleged  unlawful  trsdius  with  the  enemy. 

] .  The  evidence  tendered  to  prove,  and  the 
jury  found,  that  the  plaintiff  below  was  not 
engaged  in  illegal  trading,  or.  in  the  language 
of  the  pleadings  and  authorities.  "  in  affording 
aid  or  assistance  to  the  enem^ that  ndther  the 
defendaat  nor  Colonel  Doniphan  arrested  his 
property  as  being  forfeited,  nor  had  grounds 
for  so  doing;  but  that  this  was  merely  an  after- 
thought, other  grounds  having  been  alleged; 
and  that  the  plaintiff,  for  all  tbe  trading  he 
nunued  or  ciwtemplated,  had  the  sanction  and 
lieeose  of  Colonel  Doniphan  and  of  the  defend- 
ant himself,  and  their  su|>erior  facers,  up  to 
the  President;  and  was  acting  to  "aid  and 
asrist"  the  United  States,  and  the  policy  of 
i>ur  government,  attaching  himself  to  its  inter- 
i-sis,  trading  under  its  protection,  facilitating  its 
MimiliM,  and  imitiog himself  with  its  fate;  and 
Mmply  declining  he  well  might)  to  devote 
lii3  property  gratuitously  to  what  an  inferior 
agent  supposed  was  the  public  service. 

3.  Tbe  law  involved  in  the  charge  on  this 
point  was  correctly  slated.  The  plaintiff,  a 
dlizen  of  tbe  United  Slates,  acting  under  such 
unction  and  permission  as  he  had.  could  right- 
fully and  legally  trade  with  the  Mexicans. 

(0.)  In  a  territory  and  with  Inhabitants  re- 
diHxd  to  aubjection.  {Tha  UndM  8iate»  v. 
Rift,  A  Wheat.  Kep.,  34S;  2  Gall.  Rep.,  501; 
fntmiag  v.  Page,  9  How.  Rep..  Q08.  and  au- 
tliorities  there  cited.) 

(b.)  Under  such  license  to  trade  as  was  given; 
whidi  was  within  the  competency  of  the  officers 
who  granted  it.  and  a  common  course  in  prose 
cuting  a  campaign  under  a  variety  of  circum- 
xtances;  "  so  to  modify  the  relntions  of  a  state 
"f  war  as  to  permit  commercial  intercourse." 

(7^  William  A»n.  8  Wash.  C.  C.  R..  484; 
The  Otorge,  I  Mason  Rep.,  24;  The  Julia.  8 
(.'ranch  Rep.,  181;  8ehotefield~v.  Eteheiberger, 
7Pel.  R,  583.) 

The  Secretary  of  War  was  tbe  proper  organ 
of  govemmnnt.  ( The  (Tnitad  Slates  t.  BUomh. 
1«Kl.808.) 

&  The  defendant  could  not  arrest  for  ez- 
amimtlon,  and  then  proceed  with  the  property 
in  pursuit  of  other  objects,  without  deciding 
to  seize  as  forfeited,  or  to  restore.  No  delay 
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for  examination  was  necessary;  nor  can  delays 
be  tolerated  which  may  operate  oppressively. 
{The  Anna  Maria.  2  Wheat.  Rep.,  327;  ifaletf 
T.  Shattitek,  8  Cranch,  458.) 

"4.  Defendant  cannot  be  permitted  [*124 
to  treat  the  properly  as  arrested  for  tlie  canne 
alleged,  or,  for  Ihe  purpose  of  trial  and  con- 
demnat4on,  as  forfeited,  or  as  in  fact  forfeited, 
when  the  conduct  of  all  throughout  hm  been 
so  inconsistent  with  that  idea;  when  he  did  not, 
in  fact,  arrest  tt  for  that  cause  and  purp>os<;. 
Ho  cannot  deprive  the  plaintiff  of  the  righu  to 
which  he  is  entitled  on  such  a  trial,  nor  dispose 
of  the  property  as  if  condemned.  The  cause 
alleged  for  the  seizure  is  important  and  issua- 
ble. If  an  officer  even  have  legal  process  in 
his  hands,  and  do  not  act  under  it,  it  is  no 
justiScatton.  If  he  legally  arrest  property  for 
probable  cause  of  forfeiture,  bo  cannot  damage 
it,  or  convert  it  to  hia  use  with  impuntty.  See 
cases  above  cited.  Lveaa  v.  2Vi>cketb,  4  BIng. 
Rep.,  729;  T/te  Eleanor,  2  Wheat.,  846;  Del  Gfl 
V.  Arnold,  8  Dall.  Rep.,  883. 

Second.  In  respect  to  the  justification  set 
up  on  the  trial,  but  not  in  the  pleadings,  of 
taking  the  property,  lest  it  should  fall  into  the 
hands  of  the  enemy. 

1.  The  evidence  tended  to  prove,  and  the 
jury  found,  the  facte  to  be  *as  understood  and 
referred  to  by  the  judge;  that  £1  Paso  and  its 
neighborhood,  including  the  presidio  or  fort  of 
San  Elisario,  at  which  the  property  was  at 
the  time  of  seizure,  were  in  the  possession  of 
the  arms  of  this  government;  that  there  was  no 
public  force  of  the  enemy  at  the  time  in  iia 
neighborhood  which  put  the  goods  in  danger 
of  being  captured;  that  the  plaintiff's  property 
stood  iu  the  same  conditiou  as  that  of  any 
other  trader  in  the  coutilry;  that  there  was  no 
immediate  or  urgent  peril  of  its  falling  intotlie 
enemy's  hands,  and.  at  the  most,  only  a  con- 
tingent and  remote  peril ;  that  there  was  no  im- 
pending danger — no  enemy  present  or  ad- 
vancing; and  that  the  plaintiff  was  able  and 
willing  to  defend  himself  agaiiwt  marauding 
parties. 

2.  The  rules  of  law  stated  were  correct;  the 
peril  must  be  great,  immediate,  and  urgent, 
such  as  an  enemy  near  or  advancing;  not  remote, 
and  the  attack  uncertain  and  contingent.  A 
mere  general  exposure  of  tbe  property.to  capt- 
ure, uom  a  hostile  public  force,  not  near  nor 
advancing,  but  at  rest  200  miles  distant,  or 
from  irrsgutar  maratiding  parties,  to  which  atl 

firopcrty  is  exposed  duriLg  war,  and  particu- 
Brly  so  on  a  frontier,  cannot  be  sufficient  to 
justify  the  seizure,  Mayfr,  <£«.,  of  New  York 
V.  Loni.  17  Wend..  285:  l^^  Id.,  126;and  case» 
referred  to;  so  '*  to  prevent  the  sprxradlng  of  a 
tire,  ttie  ravages  of  a  pestilence,  the  advanco 
of  a  hostile  army,  or  any  otiier  great  public 
calamity,"  per  Chancellor  Walworth.  Ihi4.,  p. 
129.  A  jettison  during  an  impending  peril, 
Ibid.,  p.  130. 

3.  The  person  or  property  of  a  citizen  can 
hot  be  seized  and  carried  away  by  an  inferior 
officer,  and  the  latter  be  justified  by  *a  [*125 
mere  order  of  his  (ifilcial  superior,  not  staling 
any  cause,  and  being  in  fact  without  cause. 
Such  an  order  during  war  is  different  from  one 
during  peace,  only  as  it  affords  a  justiflcatlon 
against  the  public  enemy,  or  agtdnst  one  aclioit. 
St  the  time,  with  or  in  the  garb  of  an  enemy. 
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4.  The  pleadings  do  not  sufflcfenlly  set  up 
the  pretient  defense  to  sdmlt  of  it.  Two  of  the 
plntA  to  each  count  are  cooflned  to  the  cause 
of  illugnl  trnding,  and  do  not  even  allege  a  for- 
feiture for  that  cauE>e.  (8ee  OeUton  v.  Sogt. 
8  Wbrat.,  840;  Ifall  r.  Wmrrm,  ft  McLean's 
Rep..  888.) 

The  other  ooe  (Ibe  first  one  of  each  set)  is 
radically  defective.  It  neither  avers  any  for 
fell  ure  or  cause  of  arrest,  nor  sufficiently  stales 
the  facts  and  circumstancefl  to  show  the  au- 
thority and  jurlBdictton  of  Colonel  Doniphan. 

(a.)  Such  facts  are  necessaiy  to  be  averred  in 
order  that  iraue  may  be  taken  upon  tbem;  and 
that  the  plaintiff  may  not  bkve  his  property 
taken  for  one  pretense,  and  be  exposed  to  the 
hazard  of  a  trial  upon  various  different  pre- 
tenses, of  which  he  had  on  notice.  (See  Prece 
denu.  8  Chitty's  dead.,  1081-1094,  &c.) 

(b.)  The  stopping,  seizing,  taking,  driving 
and  carrying  away  of  the  personal  property  of  a 
citizen,  aauMglnfc  and  coDvertiDg  It,  cannot  be 
jufitiflcdby  amereorder  of  a  military  ofHoer 
during  war.  {Oelston  v.  H&ift,  8  Wheat.,  248. 
oriBrinally  18  Johns..  661;  Murray  v.  The 
Charming  Betty.  2  Crancb  Rep.,  84)  [Ex- 
press orders  of  tbe  President  to  capture  in  a 

S!/n«twar.  No  justiflcatioD  of  an  arrest  and 
rin^ring  in  for  trial.  OtBoer  excused,  under 
the  circumstances,  only  from  vindictive  dam- 
ages.] 

(e.)  It  results  that,  if  tbe  existence  of  a  mili- 
tary orcessily  be  rrquislle  to  make  tbe  com- 
mand lawful,  that  fact  should  have  been  plead- 
ed, and  must  be  established.  If,  under  any 
cona-ivable  circumstances  of  danger.  Colonel 
Dnntphan's  or  tbe  defendant's  own  Judgment 
of  tbe  existence  of  sach  a  necearity  wnnld  have 
an  effect  to  make  tbe  seizure  jusilflabte  (and 
without  such  a  judgment  it  cleariy  cannot  be 
jusDfled.  even  if  It  can  with  it),  then  tbe  cir- 
cumstances of  danger,  and  tbe  fact  of  such 
judgment  having  been  given,  and  the  order  and 
action  bwied  only  upon  that  cause,  sbotilil  have 
been  disllnoily  pleaded  (so  that  the  defendant 
might  be  held  to  prove  them,  and  tbe  plaintiff 
be  prepared  to  controvert  tbem);  and  all  these 
should  have  been  clearly  established,  which 
they  were  not.  Under  whatever  color  the  ads 
may  have  been  committed,  the  truth,  good 
faith,  and  sufficiency  of  the  cause  alleged  are 
the  subjects  of  Investigation  as  questions  of 
fact  without  rutard  to  tlie  official  statino.  ( WU- 
ion  T.  Mnckmnt,  7  Hill  Rep.,  95.  dling 
ton  T.  Johnttone;  1  Term  Rep.,  544.  and  I  He- 
Arthur  on  Courts  Martial.  2W.  4th  Etl. ,  and  486. 
]  20*JAppendix,  No.  24;  *fiereival  v.  Hickey. 
18  Johns.,  257;  and  see  cases  cited  under 
the  8d  and  4lli  subdivisions  of  the  Ist  point.) 

Third.  In  respect  to  the  remsining  ground 
set  up  OD  the  trial,  but  not  in  the  pleadings, 
viz.:  that  Ibe  taking  the  property.  Its  damage 
or  conversion,  was  for  public  use,  and  was  jus- 
tified, without  other  authority,  by  necessity. 

I.  The  evidence  tended  to  prove,  and  the 
jury  found,  that  there  was  no  such  necessiry; 
that  there  was  no  immediate,  ezistiu);,  impend- 
ing and  urgent  occasion  for  llie  seizure;  but 
that  I  be  property  was  taken  on  the  frontier  (by 
an  inferior  officer,  not  instructed  by  the  gov- 
emment,  nor  even  by  any  genet«l  officer,  and 
n  the  antlDKencT  that  happened  of  Oeneral 
Wool  not  being  u  Chlhutuiua),  for  tbe  pur- 
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pose  of  strengthening  an  Invading  force  against 
Chihuahua,  and  of  attacking  a  fortification 
more  than  200  miles  distant,  in  tbe  Interior  of 
(he  enemy's  country,  and  even  for  this  it  was 
not  urgenllv  necessary.    Tbe  finding  of  Ibe 

Jury,  If  It  aamiiled  Ibattbepropertyiraalaken 
or  and  applied  to  the  public  uw,  declared  that 
it  was  so  taken  and  so  used,  without  the  requi- 
site authorily  to  Justify  it.  It  appeared  tlu're 
had  been  an  application  to  Congms  to  declare 
or  recognize  the  necesdty,  whicb  bad  not  been 
successful. 

S.  Tbe  limitations  of  the  cfaaraie,  as  to  the 
character  of  tbe  neceisity  requisUe  to  Justify 
such  a  seizure,  were  Just,  and  did  not  prejudice 
tbe  defendant.  "Ad  immediate,  exisiioe.  Im- 
pending, and  urgent  necesfdty "  as  explained 
and  exemplified  In  tbe  charge,  was  at  least  in- 
dispensable. (See  authorities  under  2d  subdi- 
vision of  the  2d  point.) 

8.  A  forced  service  beyond  the  realm  has  al- 
ways  been  condemned.  Tbe  war  could  not 
legally  be  presumed  to  be  urged  for  ptirpoMM 
of  conquest,  nor  for  tbe  capture  or  acquisiiinn 
of  Chlliuahua,  even  by  ordinary  means.  The 
useof  exiraordinary  means  for  an  invasion  and 
captureof  a  city  and  by  an  inferior  offlceracting 
without  orders,  was  In  every  respect  unauthor- 
ized and  illegal.  {FUmivg  v.  Fagt,  9  ilow. 
Rep..  608;  1  Rolle  Abr.,  liA.  1.  10.  ad.  80:  8 
lost..  47;  1  Bl.  Com.,  189;  Lyon  v.  Jtrome.  80 
Wend..  485.  491.  498,  494  ) 

4.  Private  properly  cannot  be  taken  for  pul5- 
lic  use  without  compensation  and  against  Ibe 
consent  of  the  owner.  The  officer  who  so 
lakes  it  is  subject  to  an  action  for  its  value. 
The  duty  of  the  government  to  compensate  for 
properly  taken  and  applied  to  tbe  public  aeirr- 
ice  is  well  establlsbed;  but  compensation  can- 
not be  given  without  legislative  sanction;  and 
no  discretionary  power  existing  in  any  execu- 
tive officer  (much  less  an  in^rior  one  acting 
without  orders)  to  compel  the  cillzen  tofurnisb 
property  or  funds,  or  to  suffer  from  its  being 
taken,  can  be  tolerated  under  our  system  of 
govvrnment.  The  Legislature  *canm>t  [*  1 22  7 
be  put  under  such  an  obligation  or  duly,  to 
demnify  the  sufferer,  nor  tbe  citizen  be  turned 
over  to  Congress,  by  anyone,  compulsorily, 
for  such  redress.  The  aclor  agalnxt  the  citl- 
zeu  must  be  responsible  until  compensation  be 
given.  He  may  also  be  liable  to  an  extent 
which  the  government  may  not  sanction,  by 
reason  of  his  reaortlng  to  an  unjustiflabte 
cuutse,  ortakinxtoomuch.orof  awrongkind, 
or  wasting  or  using  it.  The  indemnity  which 
the  eovemmcnt  may  or  ought  to  afford  him.  ia 
DO  defense  to  a  suit.  The  defendant,  there- 
fore, is  responsible  to  the  plaintiff  even  if  the 
supposed  necessity  bad  clearly  existed,  and  the 
charge  on  Ibis  point  Is  wholly  in  favor  of  tbe 
defendant,  and  not  exceptionable.  (Art.  4  and 
Oof  Amendments  to (Tonstilulion;  VanlIome'» 
Lenee-9.  Dorrance,  2  Dall.  Rep. ,  811 ; Compen- 
sation Act  of  Dlb  Apnl,  1816.  sec.  6.  8  UT  S. 
Stat,  at  Large,  263:  OeUton  r.  Hoyt.S  Witeat., 
246;  18  Johns..  18U,  561;  Ship  American 
Eagle  and  cargo,  seized  Ity  order  of  tbe  Presi- 
dent, as  fitted  out  for  illegal  purposes:  verdict, 
$107,000:  American  Stale  PapNs,  Clalma.  p. 
60t:  Report  of  Committee.  No.  49i7;  also  p. 
476,  No.  811;  Apprnprlatloo  Act.  9  April. 
1818,  8  U.  8.  Stat,  at  Latge,  418;  Act  fornlier 
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of  OdiUHi'H  Ex'r.  7  July,  1838.  c.  SOO,  6  U.  8. 
Stat  at  Large,  726;  Ctueot  Major  Austin  and 
Lieat  Wetle,  seizin^t  disaffected  persons,  under 
orders  of  Oen.  Vike,  American  State  Papers. 
Clums,  p.  545;  Reports  of  Committee,  ISth 
CoDx..  iBt  Sem.,  Nna.  379.  481;  Act  for  their 
relief,  April  20.  18l8,  c.  75,  8  U.  8.  Stat,  at 
Large,  310;  Caao  of  General  Swartwout,  im- 
PRWor  boata  In  an  emennncy,  by  order  of 
QeoeraJ  Wilklnaon,  Amenean  State  Papers. 
Clainu,  p.  049;  Report  of  Committee,  No.  44, 
and  p.  731 ;  Report,  No.  526 ;  Act  for  his  relief, 
8d  Jtarch,  1831,  c.  55,  6U.  S.  Stat,  at  Large, 
391 :  Case  of  teamster  in  Canada,  seizing  rum 
order  of  Col.  Clark,  American  State  Papers, 
(naims.  p.  533:  Report  of  Conunittee,  14  Cong., 
3d  Sess..  No.  350;  Other  casesof  impressmentB, 
Ac.  8  U.  &  Slat,  at  Large,  146.  163, 171.  340. 
c  36. 163.  178.  135.  86;  Report.  No.  394.  p. 
463;  BUwigood  v.  Mohawk  &  H.  B.  B.  Co.,  18 
Wend.  Rep..  16, 17,  81.  43.) 

5.  The  plenditigsand  (be  proofs  were  subject 
to  the  aame  objection  under  this  point,  as  stated 
Ib  Ibe  last  subdivision  to  the  third  point. 

6.  Tbe  cause  of  action  being  traaritory,  and 
not  merely  against  the  peace,  but  affecting 
pnqmty,  there  la  no  objection  to  Impleading 
tbe  defendant  wherever  he  can  be  found.  {Me- 
Kenna  t.  Fi$k,  1  How.  Rep.,  3(6;  18  Johns., 
257;  7  Hill  Rep..  95,  befora  cited.) 

Fourth.  The  directions  as  to  (he  time  when 
the  liability  attached,  and  as  to  the  transactions 
128*J  with  Colonel  Doniphan,  not'beingsuf- 
ftcient  to  diacharge  the  defiant,  were  correct. 
The  eTidenoe  tended  to  prove,  and  the  jury 
found,  that  there  had  been  no  intent  to  resume 
ownership,  nor  an;  release  of  liability.  There 
was  nothiog  in  placing  tbe  goods  subject  to  the 
Cffder  of  Cotonel  Doniphan,  when  tbe  plaintiff 
ooold  DO  looser  attend  to  or  watch  them,  that 
anonated  la  itself  to  any  release  or  reaumptira 
of  ownoahip  Incooristeot  with  the  liability  of 
tlw  defendant.  Plaintiff  was  not  bound  to  trade 
with  tbe  enemy,  nor  to  accept  the  property  in 
inch  a  different  and  hostile  place,  under  such 
difla«nt  circumstances,  damaged,  scattered, 
deatroyed,  and  impossible  to  be  saved ;  and  be 
did  not  so  accept  it.  Whatever  he  could  save 
he  had  a  right  to  save,  without  impairing  his 
right  of  action,  or  deducting  anytbing  more 
tlMn  be  could  realize.  Oonard  v.  Pacific  Int. 
Co..  6  Peters,  374.  and  cases  there  referred  to. 

Fifth.  The  discussion  by  counsel  and  opinion 
by  tbe  court,  after  tbe  testimony  was  closed, 
before  tbe  counsel  was  summed  up  in  form, 
were  without  objection  or  exception ;  it  was 
conTenlent  and  approixiate  In  such  a  case  of 
vnliunloooB  written  testimony  and  peculiar  clr- 
cuawtaoces;  it  involved  tbe  necessity  of  com- 
owotlog  upon  facts,  before  aformalsummlngup 
\ry  counsel ;  but  this  also  was  without  objection 
orexoeption.  The  comments  of  tbe  court  are 
to  be  treated  as  if  made  by  way  of  hypothesis 
and  for  purposes  of  illustration;  thev  took 
nothing  from  the  juty.  It  was  left  to  Uie  jury 
to  say  whether  their  views  of  the  evidence  ac- 
corded with  tbe  judge's  review  of  tbem,  ad- 
dressed to  the  jury  fortheirconsideratioo;  they 
cannot  be  the  ground  of  exception  or  review. 
{Carter  v.  A&tor,  4  Peters  Rep.,  1,  38,  80.  Ac.) 

There  was,  in  fact,  no  exception.  These 
and  various  other  matters  are  out  of  phice  in 
the  bill  of  exceptions.   (Rule  88  of  January 
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Term,  1683;  ZeUer  r.  Bckert,  4  How.  Rep., 
997;  United  8late$  v.  Morgan,  11  How.  Rep., 
158.) 

Mr.  C%i>^yu«<KSp  Tan^'d^vered  the  opin- 
ion of  the  court: 

This  is  an  action  of  trespass  br6ught  by  tbe 
defendant  in  error,  against  the  plaintiff  in  er- 
ror, to  recover  the  value  of  certain  property 
taken  by  b!m,  in  the  Province  of  Chihnabua 
during  the  late  war  with  Mexico. 

It  appears  that  the  plaintiff,  who  is  a  mer- 
chant of  New  York,  and  who  was  born  in 
Spain,  but  is  a  naturalized  citizen  of  the  United 
States,  had  planned  a  trading  expedition  to 
Santa  Fe.  New  Mexico  and  Chihuahua,  in  the 
Republic  of  Mexico,  before  hostilities  com- 
menoed:  and  badaet  ont  from  Fort  Independ- 
ence, in  Missouri,  before  he  had  any  knowledge 
of  the  declaration  of  war.  As  soon  as  the  war 
commenced,  an  expedition  was  *pre- 
pared  under  the  command  of  General  Kearney, 
to  Invade  New  Mexico;  and  a  detachment  of 
troops  was  set  forward  to  stop  the  plaintiff  and 
other  traders  until  General  Kearney  came  up, 
and  to  prevent  them  from  proceeding  In  advance 
of  the  army. 

The  trading  expedition  In  which  the  plaintiff 
and  tbe  other  traders  were  engaged,  was,  at  the 
time  they  set  out.  authorized  by  the  laws  of  the 
United  States.  And  when  General  Kearney 
arrived,  they  were  permitted  to  follow  in  the 
rear  and  to  trade  freely  in  all  such  places  as 
might  be  subdued  and  occupied  by  the  Ameri- 
can arms.  The  plaintiff  and  other  traders 
availed  themselves  of  thin  permission  and  fol- 
lowed the  army  to  Santa  F6. 

Subsequently  General  Kearney  proceeded  to 
California,  and  the  command  in  New  Mexico 
devolved  on  Colonel  Douiphan,  who  was  joinet^ 
by  Colonel  Mitchell,  who  served  under  him, 
and  affainst  whom  this  action  was  broi^ht. 

It  is  unnecessary  to  follow  the  movements  of 
the  troops  or  the  traders  particularly,  because, 
up  to  the  period  at  which  the  trespass  is  alleged 
to  have  b^n  committed  at  San  Elisario,  in  the 
Province  of  Chihuahua,  it  is  conceded  that  no 
control  was  exercised  over  the  pro[>erty  of  the 
plaintiff,  that  was  not  perfectly  justifiable  in  a 
state  of  war,  and  no  act  done  1^  him  that  had 
Bub^ted  it  to  seizure  or  conflacation  by  the 
military  authorities. 

When  Colonel  Doniphan  commenced  his 
march  for  Chihuahua,  the  plaintiff  and  the 
other  traders  continued  to  follow  in  the  rear 
and  trade  with  the  inhabitants,  as  opportunity 
offered.  But  after  they  had  entered  that 
province  and  were  about  to  proceed  In  an  expe- 
dition against  the  city  of  that  name,  distant 
about  800  miles,  the  pl^ntiff  determined  to 
proceed  no  farther,  and  to  leave  the  army. 
And  when  this  determination  was  made  known 
to  the  commander  at  San  Elisario  he  gave  orders 
to  Colonel  Mitchell,  the  defendant,  to  compel 
him  to  remain  with  and  accompany  the  troops. 
Colonel  Mitchell  executed  the  onler.  and  tbe 
pl^ntifl  was  forced,  against  his  will,  to  accom- 
pany the  American  forces  with  his  wagons, 
mules  and  goods,  in  that  hazardous  expedition. 

Shortly  oefore  the  battle  of  Sacremento, 
which  was  fought  on  the  march  to  the  Town  of 
Chihuahua.  C<MOoeI  Doniphan,  at  tbe  request 
of  the  plaintiff,  gave  him  pamiadon  to  wave 
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the  army  and  ^  to  theAoeimda  of  a  Mexican  by 
the  name  of  Parns,  about  eight  miles  distant, 
with  his  property.  But  the  plaintiff  did  not 
avail  himself  of  this  permission:  and  appre- 
hended, upon  more  reflection,  that  his  property 
would  be  in  more  danger  there  than  with  the 
army;  and  that  a  voluntuy  acceptanoe  on  hia 
ISO*]  part,  and  "resuming  the  possesBlon  at 
hisown  risk,  would  deprive  him  of  any  remedy 
for  its  loes  if  it  should  oe  taken  by  the  Mexican 
authorities.  He  remained,  llierefore,  with  the 
troops  until  they  entered  the  town.  His  wagons 
and  mules  were  used  in  the  public  service  in  the 
battle  of  Sacremento,  and  on  the  march  after- 
wards. And  while  Uie  town  remained  In  pos- 
sesf^ion  of  the  American  forces,  he  endeavored, 
but  without  succesB,  to  dispose  of  his  goods. 
When  the  place  was  evacuated  they  were  there- 
fore unavoidably  left  behind,  as  nearly  all  of 
his  mules  bad  i>een  lost  in  the  march  and  the 
battle.  He  himself  accompanied  the  army, 
fearing  that  his  person  would  not  be  safe  if  he 
remained  behina,  as  he  was  particularly  oh- 
Dozious,  it  seems,  to  the  Hexlcans,  because  he 
was  a  native  of  Spain  and  came  with  a  hostile, 
invading  army. 

When  ttie  Mexican  authorities  regained  pos- 
session of  the  nlace,  the  goods  of  the  plaintiff 
were  seized  ana  confiscated,  and  were  totally 
lost  to  him.  And  this  action  was  brought 
against  Colonel  Mitchell,  the  defendant,  in  the 
court  below,  to  recover  the  damages  which  the 
plaintiff  alleged  he  had  sustained  by  the  arrest 
and  seizure  of  his  property  at  San  Elisario,  and 
taking  it  from  his  control  and  legal  possession. 

This  brief  outline  is  sufficient  to  show  how 
this  case  has  arisen.  The  expedition  of  Colonel 
Doniphan,  and  all  its  incidents,  are  already 
historically  known,  and  need  not  be  repeated 
Jiere. 

At  the  trial  in  the  Cirouit  Court  the  verdict 
and  Judgment  were  in  favor  of  the  plaintiff; 
and  this  writ  of  error  has  been  brought  upon 
ibe  ground  that  the  instructions  to  the  jury  by 
the  Circuit  Court,  under  which  the  verdict  was 
found,  were  erroneous. 

Some  of  the  objections  taken  in  the  argument 
here,  on  behalf  of  the  defendant,  have  arisen 
from  a  misconception  of  the  instructions  given 
to  the  jury.  It  is  8uppo»ed  that  these  direc- 
tions embraced  questions  of  fact  as  well  as  of 
law.  and  that  the  court  took  upon  itself  the  de- 
cision of  questions  arising  on  the  testimony, 
which  it  was  the  excluuve  province  of  the  jury 
to  determine.  But  this  is  an  erroneous  con- 
struction of  the  exception  taken  at  the  trial. 
The  passages  in  relation  to  questions  of  fact 
are  nothing  more  than  the  inferences  which  in 
the  opinion  of  the  court  were  fairly  deducible 
from  the  testimony ;  and  were  stated  to  the  jury 
not  to  control  their  decision,  but  submitted  for 
their  consideration  in  order  to  assist  them  in 
forming  their  judgment.  This  mode  of  charg- 
ing the  jwry  has  always  prevailed  in  the  State 
of  New  York,  and  has  been  followed  in  the 
Cirouit  Court  ever  since  the  adoption  of  the 
Constitution. 

The  practice  in  this  respect  differs  in  differ- 
ent states.  In  some  of  them  the  court  neither 
sums  up  the  evidence  in  a  cliarge  to  the  jury, 
nor  expresses  an  opinion  upon  a  question  of 
131*]  fact.  Its  '(diarge  is  strictly  confined  to 
quesUonsof  law.  leaving  the  evidence  to  be  dls- 
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cussed  by  counsel,  and  the  facts  to  be  decided 
by  the  jury  without  commentary  or  opinion  by 
the  court. 

But  in  most  of  the  states  the  practice  is  oth- 
erwise; and  they  have  adopted  the  usages  of 
the  English  courts  of  justice,  where  the  jury 
always  sums  up  the  evidence  and  points  out 
the  conclusioDS,  which  in  .his  opinion  ought  to 
be  drawn  from  it;  sulimitting  them,  however, 
to  the  consideration  and  judgment  of  the  jury. 

It  is  not  necessary  to  Inquire  which  of  these 
modes  of  proceeding  most  conduces  to  the  pur- 
poses of  justiM.  It  is  sufficient  to  say  that  ei- 
ther of  them  may  be  adopted  under  the  laws  of 
Congress.  And  as  it  is  desirable  that  the  prac- 
tice in  the  courts  of  the  United  States  should 
conform,  as  nearly  as  practicable,  to  that  of  the 
state  in  which  they  are  sitting,  that  mode  of 

f>roceeding  is  perhaps  to  be  preferred,  which, 
rom  long-established  usage  and  practice,  has 
become  the  law  of  the  courts  of  the  state.  Ttie 
right  of  a  court  of  the  United  States  to  express 
its  opinon  upon  the  facts  in  a  cbaige  to  the 
jury  was  affirmed  by  this  cxiurt  in  the  case  of 
Jf'Lanahan  v.  TTtt  Univertal  Inturanee  Co.,  1 
Pet.,  183,  and  Qatnet  v.  StiUt,  14  Pet.,  822. 
Nor  can  it  be  objected  to  upon  the  ground  that 
the  reasoning  and  opinion  of  the  court  upon 
the  evidence  may  have  an  undue  and  imprc^ier 
influence  on  the  minds  and  judgment  of  the 
jury.  For  an  objection  of  that  Idnd  questions 
theu*  intelligence  and  independence:  qualities 
which  cannot  be  brought  into  doubt  without 
taking  from  that  tribtmal  the  confidence  and 
respect  which  so  justly  belong  to  it.  in  ques- 
tions of  fact. 

It  was  in  pursuance  of  this  practice,  that  the 
proceedings  set  forth  in  the  exceptions  took 
place.  When  tbe  testimony  was  dosed  and  the  | 
questions  of  law  have  been  raised  and  argued  | 
by  counsel,  the  court  stated  to  them  the  view  j 
it  proposed  to  take  of  the  evidence  in  the  j 
charge  about  to  be  .^ven.    And  it  is  evident, 
from  the  statement  in  the  exception,  that  this 
was  done  for  the  purpose  of  giving  the  counsel  I 
for  the  respective  parties  an  opportunity  of  go-  ' 
ing  before  the  jury,  to  combat  the  inferences  I 
drawn  from  the  tesUmony  by  the  court,  if  they 
supposed  them  to  be  erroneous  oc  open  to  j 
doubt. 

It  appears  from  the  record  that  the  counsel  j 
,00  both  sides  declined  goiag  before  the  juiy, 
evidently  acquiescing  in  the  opinions  expressed 
by  the  court,  and  believing  that  ibey  could  not 
be  successfully  disputed.  And  the  judge  there-  i 
upon  charged  the  jury  that.  If  they  i^reed  with  | 
him  in  his  view  of  the  facts,  that  they  would  i 
find  for  tlie  plaintiff,  otherwise  for  the  defend-  j 
ant;  and  upon  this  charge  the  jury  found  for 
the  plaintiff,  and  assessed  the  damage's  stated 
in  the  proceedings.    It  is  manifest,  therefore, 
that  *the  Circuit  Court  did  not,  in  its  [*133 
instructions,  trench  upon  the  province  of  the 
jury,  and  that  the  jury  oould  not  have  been  j 
misled  as  to  the  nature  and  extent  of  their  own 
duties  and  powers.   The  decision  of  the  facts 
was  fully  and  plainly  submitted  to  them.  And 
their  verdict  for  the  plaintiff,  upon  the  chaW 
given  to  them,  affirms  the  correctness  of  the 
views  taken  by  the  court;  and  the  opinions  up- 
on the  evidence  as  therein  stated  must  now  be 
regarded  as  facts  found  by  the  jury:  and  « 
such  are  not  open  to  controversy  in  this  ooort. 
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This  statement  of  the  maoner  in  which  the 
taee  wu  dupnecd  of  in  the  Circuit  Court  was 
necessary  to  disengage  it  from  objections  which 
do  oot  beloDe  to  it,  and  to  show  what  questions 
were  decided  by  the  court  below,  and  are 
brought  up  by  tliis  writ  of  error.  We  proceed 
to  (fxamine  them. 

It  is  admitted  that  the  plaintiff,  against  his 
will,  was  compelled  by  the  defendant  to  ac- 
company the  troops  with  the  property  in  ^ues- 
tioa,  when  the^  marched  from  San  Elisuio  to 
Oiihnahua ;  and  that  he  was  informed  that  force 
would  be  used  if  he  would  refuse.  This  was 
unquestionably  a  taking  of  the  property,  by 
force,  from  the  possession  and  control  of  the 
plaiDtiff;  and  a  trespass  on  the  part  of  the  de- 
leartant,  unless  be  can  show  legal  grounds  of 
jdfldBcaUon. 

He  justified  the  seizure  on  several  grounds. 

1.  That  the  pbdutiiS  was  engaged  in  trad- 
ing with  the  enemy. 

1.  That  he  was  compelled  to  remain  with 
tlw  American  forces,  and  to  move  with  them, 
to  prevent  the  property  from  falling  into  the 
hands  of  the  enemy. 

8.  That  the  property  was  taken  for  public 

UK. 

i  That  if  the  defendaot  was  liable  for  the 
ori|^nal  taking,  he  was  released  from  dam^^' 
for  its  subsequent  loss,  by  the  act  of  the  plaint- 
iff, who  bad  resumed  the  possession  and  control 
of  It  before  tlie  loss  happened. 

5.  That  the  defendant  acted  in  obedience  to 
tbe  order  of  his  comnuuiding  officer,  and  there- 
fore is  not  liable. 

Tbe  first  objection  was  overruled  by  the 
court,  and.  we  think  correctly. 

There  is  no  dispute  about  the  facts  which  re- 
late to  this  part  of  the  case,  nor  any  contradic- 
tion in  the  testimony.  The  plaintiCF  entered  the 
hostile  country  openly  for  the  purpose  of  trad- 
ing, in  company  with  other  traders,  and  under 
tbe  protection  of  tbe  American  flag.  The  in- 
haUiants  with  whom  he  traded  had  submitted 
to  tbe  AmerlcsD  arms,  and  the  country  was  In 
ponesrira  of  the  miUlary  authorities  of  the 
United  States.  Tbe  trade  in  which  he  was  en- 
gaged was  not  only  suictioned  by  tbe  coni- 
maoder  of  the  American  troops,  but,  as  appears 
by  the  record,  was  permitted  by  the  Executive 
1 33*1  Department  of  the  government,  'whose 
poiicy  H  was  to  conciliate,  by  kindneds  and 
ctMumercial  intercourse,  the  Hexlcsn  provinces 
bordering  on  the  United  States,  and  by  tliat 
means  weaken  the  power  of  the  hostile  govern- 
ntentof  Heiico,  with  which  we  were  at  war. 
It  vta  one  of  the  meanf>  resorted  to  to  bring  the 
*ar  to  a  successful  conclusion. 

It  it  cenaioly  true,  as  a  general  rule,  that  no 
citizeD  can  lawfully  trade  with  a  public  enemy ; 
ud  if  found  to  be  engaged  in  such  illicit  trainc 
kii goods  are  liable  to  seizure  and  confiscation. 
Bat  ttie  role  has  no  application  to  a  case  of  this 
kind;  nor  can  an  officer  of  the  United  States 
mte  the  property  of  an  American  citizen,  for 
10  act  which  the'  constituted  authorities,  acting 
wilhio  the  scope  of  their  lawful  powers^  have 
wtboriied  to  be  done. 

Indeed,  this  ground  of  justification  has  not 
lien  preved  in  the  argument.  The  defense  has 
been  placed,  rather  on  rumors  which  reached 
the  cMnmonding  officer  and  suspicions  which 
he  ^ipears  to  Juve  eutert^ned  of  a  secret  de- 
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sign  in  tbe  plaintiff  to  leave  the  American  forces 
and  carry  on  an  illicit  trade  with  the  enemy, 
injurious  to  the  interests  of  tbe  United  States. 
And  if  such  a  design  had  beenshown,  and  that 
he  was  preparing  to  leave  the  American  troops 
for  that  purpose,  the  seizure  and  detention  of 
his  property,  to  prevent  its  execution,  would 
have  been  fully  justified.  But  there  is  no  evi- 
dence in  the  record  tending  to  show  that  these 
rumors  and  suspicions  bad  any  foundation. 
And  certainly  mere  suspidons  of  an  illegal  in- 
tention will  not  authorize  a  military  officer  to 
seize  and  detfun  the  property  of  an  American 
citizen.  The  fact  tliat  such  an  intention  ex- 
isted must  be  shown;  and  of  that  there  is  no 
evidence. 

The  2d  and  8d  objections  will  be  considered 
together,  as  they  depend  on  the  same  principles. 
Upon  these  two  grounds  of  defense  the  Circuit 
Court  instructed  the  jury,  that  the  defendant 
might  lawfully  take  possesion  of  the  j^oods  of 
tbe  plaintiff,  to  prevent  them  from  fallieg  into 
the  hands  of  the  public  enemy;  but  in  order  to 
justify  the  seizure  the  danger  must  be  immediate 
and  impending,  and  not  remote  or  contingent. 
And  that  he  might  also  take  them  for  public 
use  and  impress  Uiem  into  the  public  service. 
In  case  of  aif  immediate  and  pressing  danger  or 
urgent  necessity  existing  at  the  time,  but  not 
otherwise. 

In  the  argument  of  these  two  points,  the  cir- 
cumstances under  which  the  goods  of  the  plaint- 
iff were  taken  have  been  much  discussed,  and 
the  evidence  examined  for  the  purpose  of  show- 
ing the  nature  and  character  of  the  danger  which 
actually  existed  at  the  time  or  was  apprehended 
by  the  commander  of  the  American  forces.  But 
this  question  is  not  before  us.  It  is  a  question  of 
fact  upon  which  tbe  jury  have  passed,  and  their 
verdict  has  decided  that  a  danger  or  necessity, 
such  as  the  court  descriijed  "did  not  [*134 
exist  when  the  property  of  tbe  plaintiff  was 
taken  by  the  defendant.  And  the  only  subject 
for  inquiry  in  this  court  is,  whether  the  law 
was  correctly  stated  in  the  instruction  of  tbe 
court;  and  whether  anything  short  of  an  im- 
mediate and  impending  danger  from  the  public 
enemy,  or  an  urgent  necessity  for  tbe  public 
service,  can  jusli^'  the  taking  of  private  prop- 
erty by  a  military  commander  to  prevent  it 
from  falling  into  Ibe  hands  of  the  enemy,  or  for 
the  purpose  of  converting  it  to  the  use  of  the 
public. 

The  instruction  is  objected  to  on  the  giound 
that  it  rffltrlcts  the  power  of  the  officer  within 
narrower  limits  than  tbe  law  will  justify.  And 
that  when  the  troops  are  employed  in  an  ex|>e 
dition  into  the  enemy's  countnr,  where  Ibe 
dungers  that  meet  them  cannot  always  be  fore- 
seen, and  -whiexe  they  are  cut  off  from  aid  from 
their  own  government,  the  commanding  officer 
must  necessarily  be  intrusted  with  some  discre- 
tionary power  as  to  the  measures  he  should 
adopt;  and  if  he  acts  boocttly,  and  to  the  best 
of  bis  judgment,  tbe  law  will  protect  him.  But 
it  must  be  remembered  that  the  question  here 
is  not  as  to  the  discretion  he  may  exercise  in 
bis  military  (werations  or  in  relation  to  those 
who  are  under  his  commard.  Hla  distance 
from  borne,  and  the  duties  in  which  he  is  en- 
gaged, cannot  enlarge  his  power  over  tbe  prop- 
erty of  a  citizen,  nor  give  to  him,  in  that  re- 
spect, any  authority  which  be  would  not,  un- 
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der  similar  circumstaaces.  poeeeas  at  home. 
And  where  the  owner  has  done  nothlDg  to 
forfdt  his  rights,  eveir  public  officer  is  bound 
to  respect  them,  whether  he  finds  the  property 
in  a  foreign  or  boetilu  country,  or  in  his  own. 

There  are,  without  doubt,  occasions  in  which 
private  property  may  lawfully  be  taken  posses- 
sion of  or  destroyed  to  prevent  it  from  falling 
into  tlie  hands'of  the  public  enemy;  and  also 
where  a  milllary  officer,  charged  with  particular 
duty,  m&y_  impress  private  property  into  the 
public  service  or  take  it  for  public  use.  Unques- 
tionably, in  such  cases,  the  government  Is 
bound  to  make  full  compensation  lo  the  owner; 
but  the  ofllcer  is  not  a  trespasser. 

But  we  are  clearly  of  opinion,  that  In  all  of 
these  cases  the  danger  must  be  immediate  and 
impending;  or  the  necessity  ui;gent  for  the  pub- 
lic service,  such  as  will  not  admit  of  delay,  and 
where  the  action  of  the  civil  authority  would  be 
too  late  in  providing  the  means  wbicn  the  occa- 
sion calls  for.    It  18  imposeible  to  define  the 

ftuiticular  circumstances  ol  danger  or  necessity 
D  which  this  power  may  be  lawfully  exercised. 
Every  case  must  depend  on  its  own  circum- 
stances. It  is  the  emergency  that  rives  the 
ri^ht,  and  the  emergency  must  be  uiown  to 
exist  before  the  taking  can  be  Justified. 
135*]  *In  decidmg  upon  this  necessity, 
however,  the  state  of  the  facts,  as  they  appeared 
to  the  officer  at  the  time  he  acted,  must  govern 
the  decision;  fur  he  must  necessarily  act  upon 
the  information  of  others  as  well  as  liis  own 
observation.  And  if*  with  such  information  as 
he  had  a  right  to  rely  upon,  there  is  reasonable 
ground  for  believing  that  tbe  peril  is  immedi- 
ate and  menacing,  or  the  necessity  urgent,  he 
is  justified  in  acting  upon  it;  and  the  discovery 
afterwards  that  it  was  false  or  erroneous,  will 
not  make  him  a  trespasser.  But  it  is  not  suffi- 
cient to  show  that  he  exercised  an  honest  judg- 
ment, and  took  the  property  to  promote  the  pub- 
lic service;  he  must  show  by  proof  the  nature 
and  character  of  the  emergency,  such  aahe  had 
reasonable  grounds  to  believe  it  to  be,  and  it  is 
then  for  a  jury  lo  say,  whether  it  was  so  press- 
ing as  not  to  admit  of  delay ;  and  the  occasion 
such,  according  to  the  information  upon  which 
he  acted,  that  private  rights  must  for  the  time 
give  way  to  the  common  and  public  good.  ^ 

But  it  is  not  alleged  that  Colonel  l)onipban 
was  deceived  by  false  intelligence  as  to  the  move- 
ments or  strength  of  (he  enemy  at  ihe  time  the 
property  was  taken.  His  camp  at  Sao  Eltsario 
was  not  threatened.  He  was  well  informed 
upon  the  state  of  affairs  in  his  rear,  as  well  as 
of  the  dangers  before  him.  And  Uie  property 
was  seized,  not  to  defend  his  position,  nor  to 
place  his  %rooj»  in  a  safer  one,  nor  to  anticipate 
the  attack  of  an  approaching  eoemy>  but  to  in- 
sure the  success  of  a  distant  and  hazardous  ex- 
pedition, upon  which  be  was  about  to  march. 

The  movement  upon  Chihuahua  was  un- 
doubtedly undertaken  from  high  and  patriotic 
motives.  It  was  boldly  planned  and  gallantly 
executed,  and  contributed  to  the  successful  issue 
of  the  war.  But  it  is  not  for  the  court  to  say 
wh^  protection  or~  indemnity  is  due  from  the 
public  to  an  officer  who,  in  his  zeal  for  the 
honor  and  interest  of  his  country,  and  in  the 
excitement  of  milltanr  operations,  has  trespassed 
on  pri  vate  rights.  That  question  belongs  to  the 
PoUtical  Department  of  the  government.  Our 


duty  is  to  determine  under  what  circumstances 

Erivale  property  may  be  taken  from  Ibc  owner 
y  a  military  officer  in  a  time  of  war.  And  the 
question  here  is,  whether  the  law  permits  it  to 
be  taken  to  insure  the  success  of  any  enterprise 
against  a  public  enemy  which  the  commanding 
onicer  may  deem  it  advisable  to  undertake. 
And  we  think  it  very  clear  that  the  law  does  not 
permit  It. 

The  case  tnentioqed  by  Lord  Mansfleld.  In 

delivering  his  opinion  in  Mottyn  v.  Fabrigat,  1 
Cowp.,  180,  illustrates  the  principle  of  which 
we  are  speaking.  Captain  Oambier,  of  the 
British  navy,  by  the  order  of  Admiral  Boaca- 
wen,  pulled  down  the  houses  of  some  sutlers  on 
the  coast  of  Nova  Scotia,  who^were  [*130 
supplying  the  sailors  with  spirituous  fiquors, 
the  health  of  the  sailors  being  injured  1^  fre- 
quenting them.  The  motive  was  evidently  a 
laudable  one,  and  -the  act  done  for  the  public 
service.   Yet  it  was  an  invasion  of  the  rights  of 

(>rivate  property,  and  without  the  authority  of 
aw,  and  the  officer  who  executed  the  order  was 
held  liable  to  an  action,  and  Ihe  sutlers  recov- 
ered damages  against  him  to  the  value  of  the 
property  destroyed. 

This  case  shows  how  carefully  the  ri^ta  of 
private  property  are  guarded  by  the  laws  tn 
England;,  and  tliey  are  certainly  not  less  valued 
uor  less  securely  guarded  under  the  Constitu- 
tion and  laws  of  the  United  Slates. 

We  think,  therefore,  that  the  mstruclions  of 
the  Circuit  Court  on  the  3d  and  Sd  points  were 

The  4th  ground  of  objection  is  equally  un- 
tenable. Tdb  liability  of  the  defendant  a^ 
tacbed  the  moment  the  goods  were  seized,  and 
the  Jury  have  foimd  that  the  plaintiff  did  not 
afterwarda  resume -the  owneruilp  and  poasee^ 
sion. 

Indeed,  we  do  not  see  any  evidence  in  the 
record  from  which  the  jury  could  have  found 
otherwise.  From  the  moment  they  were  taken 
possession  of  at  Sao  Elisario,  they  were  under 
the  control  of  Colonel  Doniphan,  and  held  sub- 
ject to  his  order.  They  were  no  longer  in  the 
possession  or  control  of  the  plaintiff;  and  the 
loss  which  happened,  was  the  immediate  and 
necrasaiy  consequence  of  the  coercion  which 
compelled  bim  to  accompany  the  troops. 

It  is  true,  the  plaintiff  remained  with  bis 
goods  and  took  care  of  them,  as  far  as  be  could, 
during  the  march.  But  whatever  he  did  in 
that  respect  was  by  the  Orders  or  permission  of 
the  military  authorities.  He  had  no  Independ- 
ent control  over  them. 

Neither  can  his  efforts  to  save  them  from  loss, 
after  they  arrived  at  the  town  of  Cbibuahua, 
by  sale  or  otherwise,  lie  construed  into  a  re- 
sumption of  possession,  so  as  to  discharge  the 
defendant  from  liability.  He  had  been  brought 
there  with  the  property  against  his  will ;  and  his 
goods  were  subjected  to  the  danger  in  which 
they  were  placed  by  the  act  of  the  defendant. 
And  the  defendant  cannot  discharge  himself 
from  the  immediate  and  necessary  consequences 
of  his  wrongful  act,  by  abandoning  all  care  and 
control  of  the  property  after  it  reached  Chihua- 
hua, and  leaving  the  plaintiff  to  bis  own  efforts 
to  save  it.  He  could  not  discharge  himself 
without  restoring  the  possession  in  a  place  of 
safety;  or  in  a  place  where  the  plaintiff  was 
willing  to  accept  it.   And  the  plaintiff  con- 
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ttaotl;  refuHed  to  take  the  risk  upon  himself, 
after  they  arrived  at  Chibuabua,  as  well  as  on 
the  mirch,  and  warned  Colonel  Doniphan  that 
lie  would  not. 

Neither  can  the  permission  given  to  Ibe 
[diinliff  to  leave  the  troops  and  go  to,  the  Bad- 
187*l«ndaof  Panu.affect  bisngbts.  He<*was 
thai  in  the  midst  of  the  enemy's  country,  and 
to  leave  the  American  forces  at  that  point 
might  have  subjected  his  persou  and  property 
to  greater  dangers  than  be  incurred  by  remain- 
ing with  tbeoL  The  plaintiff  was  not  bound 
to  lake  upon  himaelf  any  of  the  perils  which 
wen  the  immediate  consequences  of  the  ori^nal 
wrong  committed  by  the  defendant  in  seizing 
bit  property  and  compelling' blm  to  proceed 
with  it  and  accompany  the  troops. 

The  Sth  point  may  be  disposed  of  in  a  few 
words.  If  the  power  eiercised  by  Colonel 
Doniphan  bad  been  within  the  limits  of  a 
discretion  confided  to  him  by  law,  his  order 
would  have  justified  the  defendant  even  if  the 
commander  had  abused  bis  power,  or  acted 
fnun  improper  motives.  But  we  have  already 
■aid  that  the  law  did  not  confide  to  him  a  dis- 
cretiooary  power  over  private  property.  Urgent 
necessity  would  alone  give  him  the  ngbt:  and 
the  verdict  finds  that  l^ia  necessity  did  not  ex- 
ist. Consequently  theotderriven  waaanorder 
to  do  an  Illegal  act ;  to  cranmit  a  trespass  upon 
the  property  of  another;  and  can  afford  no  jus- 
tiflcatioa  to  the  person  by  wbran  it  was  exe- 
cuted. The  case  of  Captatn  Oambier,  to  which 
we  have  just  referred,  is  directly  in  pointupon 
this  question.  And  ujxio  principle.  Independ- 
ent of  tlie  weight  of  judicial  decision,  it  can 
never  be  maintuned  that  a  military  officer  can 
josUfy  himself  for  doing  an  unlawful  act,  by 
pTodudn^  the  order  of  bis  supOTior.  The  order 
palliate,  but  it  cannot  justify. 

But  in  this  case  the  defendant  does  not  stand 
iotfaeraluation  of  an  officer  who  merely  obeys 
the  command  of  his  superior.  For  it  appears 
tbal  he  advised  the  order,  and  volunteered  to 
exceoteit,  vhen,  according  to  military  mage, 
tbitdu^  more  properly  belonged  to  an  officer 
of  hifenor  grade. 

We  do  not  understand  that  any  objection 
is  taken  to  the  jurisdiction  of  the  Circuit  Court 
over  the  matters  in  controversy.  The  trespass, 
it  is  true,  was  committed  out  of  the  limits  of 
Uw  United  States.  But  an  action  might  have 
Been  maintained  for  it  in  the  Circuit  Court 
for  any  district  in  which  the  defendant  might 
be  found,  upon  process  against  bim,  where  the 
dttzenship  of  the  respective  parties  gave  juris- 
diction to  a  court  of  the  United  Slates.  \  The 
■object  was  before  this  court  in  the  case  of  Mc- 
Kmm  V.  Fiak,  reported  in  1  How.,  241,  where 
the  dedaions  upon  tiie  question  are  referred  to, 
and  the  jariadictifm  in  cases  of  this  deecription 
aaiDlained. 

Vfon  the  whole,  therefore,  ai*  the  opinion  of 
t}M  eoltrt,  that  there  it  no  error  in  the  imti'uo- 
tim  giten  bjf  the  VireuU  Court,  and  that  the 
juigmuU  mtutbe  ^firmed,  mth  eottt. 

188*]  •Mr.  Ju$tiee  Da^el  dissented : 

In  tms  case  1  find  myself  constrained  to  dis- 
agree with  the  opinion  of,  the  court  just  pro 
Knuced.  This  disagreement  is  not  so  much 
the  Ksolt  of  any  view  taken  by  me  of  the  testl- 
■miy  in  tfali  ciM.  In  conflict  with  that  adopted 
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by  my  brethem;  for,  with  respect  to  the  cber- 
acler  of  the  testimony,  were  that  the  subject 
regularly  before  us.  there  perhaps  would  exist 
little  or  no  difference  of  opinion.  With  some 
modifications,  perhaps  unimportant.  I  might 
have  agreed  also  to  the  legal  propositions  laid 
down  by  the  court,  so  far  ai^  I  have  been  able 
to  extract  them  from  the  charge  of  the  judge. 
My  disagreement  with  the  majority,  relates  to 
agreat  principle  lying  at  the  foundation  of  alt  le- 
gal inquiries  into  matters  of  fact;  lying,  indeed, 
at  the  foundation  of  civil  society  itself;  Ibe  pres- 
ervation, in  its  fullest  scope  and  integrity,  un- 
affected.i  and  even  unapproacbed  by  improper 
influences,  direct  or  indirect,  of  the  veneratite, 
the  sacred,  the  unappreciable  trial  by  jury.  In 
the  remark  just  made,  or  in  any  criticism  which 
may  be  attempted  as  to  the  charge  of  the  judge 
at  circuit,  in  this  case,  I  would  have  !t  under- 
stood that  there  is  no  officer  to  whose  learning, 
or  to  whose  integrity  of  purpose,  1  would  with 
greater  confidence  inlrust  either  the  rights  of 
the  citizen,  or  Ihe  exposition  of  t'he  .law,  than  I 
would  to  Uie  judge  whose  opinion  Is  before  us; 
but  in  this  instance,  it  seems  to  me,  that  in  ac- 
cordance with  a  practice  which,  although  it 
has  obtained  in  some  of  the  courts,  is  reguiled 
as  irregular  and  mischievous,  he  has  stepped 
beyond  the  true  limita  of  the  judicial  province. 
Duty  demands  of  me.  therefore,  however  in- 
effectual the  effort,  that  I  should  oppose  my 
feeble  resistance  to  the  aggression. 

I  object  to  the  charge  of  the  judge  in  this 
case,  as  I  would  to  every  similar  charge  of  a 
court  presiding  over  a  jury  trial  at  common 
law,  iiecause  it  is  not  confined  to  a  statement  of 
the  points  of  law  raised  by  the  pleadings,  and 
to  thecompetency  or  relevancy  of  the  lestimopy 
offered  by  either  party  In  reference  to  those 
points;  but  extends  to  the  weight  and  efficiency 
of  the  evidence,  all  admissible,  and  in  fact  ad- 
mitted, and  declares  to  the  jury  minutely  and 
emphatically,  what  that  testimony  does  or  does 
not  prove.  And  now  let  us  examine  the  lan- 
guage of  the  cha^.   It  is  as  follows: 

"One  ground  on  which  the  defense  is  placed 
is,  that  the  plaintiff  was  engaged  in  an  unlaw- 
ful trade  with  the  public  enemy;  and  that, 
iKing  eneaged  in  an  unlawful  trade,  his  goods 
were  liable  to  confiscation; and  any  person, par- 
ticularly an  officer  of  the  army,  could  seize  ihe 
same. 

This  ground,  as  I  understand  the  evidence, 
has  altogether  failed.  He  was  not  only  not  so  eu- 
gaged.but  was  engaged  in  trading  with  that  por- 
tion *of  the  territory  reduced  tosubjec-  [*139 
lion  by  our  arms.and  where  his  trading  wilh  the 
inhabitants  was  permitted  and  encouraged.  The 
army  was  directed  to  bold  out  encouragement 
to  the  traders.  There  is  no  foundation,  there- 
fore, for  this  branch  of  the  defense.  Another 
ground  taken  by  the  dcfendant,aad  relied  upon, 
depends  upon  another  principle  of  public  law, 
viz. :  the  taking  possession  of  the  goods  ata 
time  and  place  when  it  was  necesi^y  for  the 
purpose  of  preventing  them  from  falling  into 
the  hands  of  the  enemy.  This  has  been  urged 
as  particularly  applicable  to  the  plaintiff's 
goods,  some  of  which  consisted  of  articles 
which  might  be  used  as  munitions  of  war, 
wagons  for  transportations.  Jcc. 

Taking  the  whole  of  Ihe  evidence  together, 
and  f^-nag  full  eiZect  to  every  partof  it. 
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we  think  this  branch  of  the  defense  has  also 
failed. 

No  case  of  peril  or  danger  has  been  proved 
which  would  lav  a  foundation  for  taking  posses- 
sion of  the  goods  of  the  plaintiff  at  San  Elisario. 
on  that  ground,  either  as  it  respects  the  state  of 
the  country,  or  the  force  of  the  public  enemy. 
On  the  contrary,  it  was  in  the  possession  of  the 
arms  of  Uiis  government  There  was  do  enemy, 
nn  public  force  at  the  time  in  the  neighbor 
Ii0(>d.  which  put  tlie  goods  in  the  danger  of 
being  captured.  The  plaintiff's  goods,  there- 
fore, stood  in  the  same  condition  as  the  goods 
of  any  other  trader  in  the  country.  The  testi- 
mony doea  not  make  out  a  case  of  aeizure  of 
property  justified  by  the  peril  of  its  fallinginto 
theenemy's  hands.  The  peril  must  be  immedi 
ate  and  urgent,  not  contingent  or  remote ;  other- 
wise every  citizen's  property,  particularly  on 
the  frontiers,  would  be  liable  to  beseized  or  de- 
stroyed, as  it  must  always  be  more  or  less  ex- 
posed to  capture  by  the  public  enemy.  The 
principle  .itself,  if  properly  applied,  of  the  right 
to  take  property  to  prevent  It  from  falling  Into 
the  hands  of  the  enemy,  la  undisputed.  But  In 
this  case  there  was  no  immediate  or  impeodtn.; 
danger,  no  enemy  advancing  to  put  the  goods 
In  peril.  They  were  more  exposed  to  maraud- 
ing parties  than  to  any  public  force,  the  danger 
from  which  the  plaintiff  considered  himself 
able  to  take  care  of.  The  next  ground  of  de- 
fense, and  which  constitutes  the  principal  ques- 
tion in  the  case,  and  upon  which  it  must  proba- 
bly ultimately  turn,  is  tbe  taking  of  the  goods 
by  the  public  authorities  for  public  use.  I  ad- 
mit Die  principle  of  public  law;  but  this  rests 
likewise  upon  the  law  of  necessity.  I  have  no 
doubt  of  the  right  of  a  military  officer,  in  a  case 
of  extreme  necessity,  for  the  safety  of  the  gov- 
ernment or  of  the  army,  to  take  private  prop- 
erty for  the  public  service. 

An  army  upon  its  march,  in  danger  from 
the  public  enemy,  would  have  a  right  to  seize 
the  property  of  the  citizen,  and  use  *it 
to  fortify  itself  against  assault  while  the  danger 
existed  and  was  impending,  and  the  officer 
ordering  the  seizure  would  uot  be  liable  as  a 
trespasser;  the  owner  must  look  to  the  Govern - 
ment  for  indemnity.  The  safety  of  the  country 
Is  paramount,  and  the  rights  of  the  individual 
must  yield  in  case  of  extreme  necessity.  No 
doubt,  upon  the  testimony,  if  the  enemy  had 
been  iu  force,  in  the  neighborhood  of  the 
United  States  troops,  with  the  disptarity  which 
existed  at  Sacramento,  and  tbe  same  danger  for 
the  safety  of  the  troops  existed  at  San  Elisario 
that  threatened  them  there,  the  commanding 
oftlcer  might,  for  the  safety  of  this  army, 
seize  and  use,  while  the  danger  continued,  the 
wagons  and  teams  of  the  plamliff  that  could  be 
immediately  brought  into  the  service,  to  meet 
and  overcome  the  impending  danger.  An  im- 
mediate, existing,  and  overwhelming  necessity 
would  justify  the  seizure  for  the  safety  of  the 
army. 

Looking,  however,  at  the  testimony,  It  seems 
to  me  quite  clear  that  these  goods  were  seized, 
not  OD  account  of  any  impending  danger  at 
the  time,  or  for  the  purpose  of  being  used 
against  an  immediate  assault  of  tbe  enemy,  by 
which  the  command  might  be  endangered,  but 
that  Ihi-y  were  seized  and  taken  into  the  public 
HFvioe  for  the  purpose  of  co-(^>enUliig  with  Uie 
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army  in  their  expedition  into  theenemy's  coun- 
try, to  Chihuahua.  The  mules,  wagons,  and 
goods  were  taken  into  the  public  service  for  the 
purpose  of  strengthening  the  array,  and  aiding 
in  the  accomplishment  of  the  ulterior  object  of 
the  expedition,  which  was  the  taking  of  Chi- 
huahua; it  was  not  to  repel  a  threatened  assault, 
or  to  protect  the  army  from  an  impending  peril; 
in  my  judgment,  ul  the  evidence  taken  to- 
gether does  not  make  out  an  immediate  peril 
or  urgent  necessity  existing  at  the  time  of  seiz- 
ure which  would  justify  the  officer  in  taking 
private  property  and  Impressing  it  into  the 
public  service;  the  evidence  does  uot  bring  the 
case  within  the  principle  of  extreme  neccnity;- 
it  does  not  make  out  such  a  case,  or  one  coming 
within  the  principle ;  there  is  not  only  no  evi- 
dence of  an  impending  peril  to  be  resisted  by 
the  public  force,  but  tne  goods  were  taken  fo'r 
a  different  purpose,  viz. :  for  the  purpose  of  co- 
operating with  the  army  against  Chihuahua; 
the  army  had  to  march  over  two  hundred  miles 
before  it  reached  or  found  the  enemy;  the 
danger,  if  any,  lay  in  the  pursuit,  not  in  re- 
maining at  Son  Elisario  or  returning  to  Santa 
Fe:  there  had  been  a  sudden  insurrection 
against  the  authority  of  the  government  in  that 
neighborhood,  but  it  was  immediately  sup- 
prwsed. 

As  to  the  remaining  grounds  of  defense,  the 
liability  of  the  defendant  for  takioK  the  goods 
and  appropriating  them  to  the  public  service 
accrued  at  the  lime  of  the  seizure;  If  it  was  an 
unlawful  taking,  the  liability  immediately  at- 
tached, and  the  'question  was  whether 
that  liability  had  been  discharged  or  released 
by  any  subsequent  act  of  the  plaintiff;  Colonel 
Mitchell,  who  executed  the  order,  was  not  elone 
responsible.  Colonel  Doniphan,  who  gave  the 
order,  was  also  liable;  they  were  jointly  and 
severally  responsible;  then,  was  any  act  done 
by  the  plaintiff  which  waived  the  liability,  or 
by  which  he  resumed  the  ownership  and  pos- 
session of  the  goods?  Certainly  the  abandon- 
ment of  the  goods  to  Colonel  Doniphan  cannot 
be  regarded  as  an  act  of  resumption  of  owner- 
ship; on  the  contra^,  it  was  consistent  with 
the  assertion  of  bis  liability;  there  had  been  a 
negotiation  between  them;  Colonel  Doniphan 
advised  htm  to  sell  the  goods  at  Chihuahua  and 
look  to  the  government  for  indemnity,  and,  in 
pursuance  of  this,  measures  were  taken  for  thejf 
protection  and  safe  keeping.  I  doubt  If  there 
be  any  evidence  showing  an  intent  on  the  part  nf 
the  plaintifl  to  resume  ownership  <>ver  the  goods 
as  his  private  property  after  they  bad  been  seized 
.  by  thft  army,  or  any  act  done  by  him  that  woukl, 
.  when  properly  viewed,  lead  to  that  result." 

The  bill  of  exceptions  concludes  as  follows: 

"  After  the  judge  expressed  his  views  of  the 
case  as  above  stated,  the  counsel  on  both.ddeH 
declined  going  to  the  jury. 

Tbe  presiding  judge  accordingly  charged  the 
jury  that  the  law  was  as  had  been  stated  bgr 
him,  and  that  if  they  agreed  with  Urn  In  hn 
vit^  of  the  facts,  that  they  would  find  for  the 
plaintiff,  otherwise  for  the  defendant 

The  counsel  for  the  defendant  did  then  and 
there  except  to  each  of  the  four  propositions 
mentioned  in  the  charge  above  stated. 

The  jury,  without  leaving  their  seats,  re- 
turned a  verdict  for  the  plaintUI  for  $90,806.44. 

And  beonue  none  of  the  Mdd  ezDq>Uoiu,  ■> 
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offend  and  made  to  the  opinions  and  decisions 
of  the  a&id  associate  justice,  du  appear  upon  the 
record  of  the  said  trial ;  therefore,  on  the  prayer 
«f  the  ttid  defendant,  by  his  said  counsel,  the 
nid  aaaodate  justice  hath  lo  the  bill  of  excep- 
liou  Ht  his  mbI,  April  Tetm,  one  Ihoiuand 
d^t  bandied  and  fifty. 

8.  Nelson,  [sbal.]" 

The  record,  above  cited,  informs  ua  that  after 
the  judge  bad  expressed  his  views  of  the  case 
tt  utore  stated,  the  counsel  on  both  sides  de- 
clined going  to  the  jury.  And  surely,  after 
rach  an  expression,  no  other  result  could  well 
have  been  apttcipated.  In  the  first  place,  the 
coQDsel  for  Uie  plaintiff  could  not  have  made 
to  the  jui^  so  authoritative  an  argument  In  be- 
half of  hu  client;  and  in  the  next  place  the 
coqdkI  for  the  defendant  must  have  been  a 
rash  man  could  he  have  attempted  to  throw  his 
individual  weight  (whatever  might  have  been 
hii  abiUty)  in  opp«»ition  to  this  authoritative 
declaration  and  Influence  of  the  court.  Nay, 
142*]  *tt  mar  be  insisted,  that  if  the  court,  in 
pawing  upon  the  weight  of  the  evidence,  was 
acting  within  its  legitimate  sphere,  the  counqpl 
would  have  been  justly  obnoxious  to  the  impu- 
tstioo  of  indecorum.  If  not  of  contempt,  in  as- 
etiling  before  the  jury  the  judge's  decuion;  for 
the  respective  provinces  of  the  court,  the  coun- 
sel, and  the  juiy,  are  separate,  distinct  and 
well  defined,  ancf  neither  should  be  subject  to 
mvaskn  by  the  other. 

Bat^ter  the  counsel  had  been  thus  silenced, 
and  the  weight  of  the  evidence  fully  and 
minutely  pronounced  upon  by  the  court,  it  is 
insiited,  ttiat  the  alleged  irregularity  was  en- 
tirely cured,  by  a  decluation  from  the  court  to 
the  JuiT,  "  that  if  they  agreed  with  him  in  his 
view  oitbe facts,  they  should  find  for  the  pl^nt- 
iff ,  otherwise  they  might  find  for  the  defendant. " 
But  the  natural  and  obvious  inquiry  here  is, 
what  the  judge's  view  of  the  facts  had  to  do 
with  this  matter.  It  was  the  jury  who  were  lo 
flod  the  facts  for  the  judge,  and  not  the  judge 
who  was  to  And  the  facts  for  the  jury;  and  if 
the  verdict  is  either  formally,  or  in  effect,  the 
verdict  of  the  judge,  it  is  neither  according  to 
inith  aor  common  sense,  the  verdict  oi  the 
Jory:  and  these  triers  of  fact  bad  better  be  dis- 
pelled with,  as  an  useless,  and  indeed  an  ex- 
pensive and  cumbersome  formula  in  courts  of 
aw,  ttian  be  preserved  as  false  indicia  of  what 
tbey  in  reality  do  not  show.  Moreover,  this 
determination  of  facts  by  the  court  does  not 
(dace  the  parties  upon  fair  and  ^ual  grounds  of 
oooteet  before  the  minda  of  the  jury;  it  is  plac- 
faigtbe  weight  of  the  court,  which  must  al- 
ways be  powerfully  felt,  on  the  side  of  one  of 
the  parties,  and  causing  the  scale  necessarily  to 
prmmderate  by  throwing  the  sword,  which, 
under  such  circumstances,  can  hardly  be  called 
the  sword  of  justice,  into  one  of  the  scales  in 
which  tlie  rights  of  the  parties  are  hanging. 

The  practice  of  passing  upon  the  weight  of 
the  evidence  and  of  pronouncing  from  the 
bench  what  that  evidence  does  ordoes  not  prove, 
Kcorda  neither  with  the  nature  and  objects  of 
juty  trials,  as  indicated  by  Its  very  name,  nor 
u  affirmed  by  the  fathers.of  the  law  who  have 
defined  this  institution  and  proclaimed  it  to  be 
Uk  aifc  of  aafe^  for  life,  liberty  and  property. 
Tba  ii  la  cslied  the  trial  jwrpoA,  or  by  the 
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the  rights  of  the  subject  or  citizen  by  his  fellow 
subjects  or  citizens,  from  a  determination  there- 
on by  the  action  of  mere  ofBcials  or  creatures 
of  the  government.  And  with  respect  to  the 
peculiar  intent  and  effects  of  this  tribunal  of  the 
people  we  read  thus:  Juttiee  Blackatone,  speak- 
ing of  this  insUtution,  says:  "The  trial  by  jury 
has  ever  been,  and,  I  trust  ever  wilt  be,  looked 
upon  as  the  glory  of  the  English  law.  And  If 
it  has  so  great  an  advantage  over  others  in  regu- 
lating civil  property,  how  much  must  that  ad- 
vantage be  blgbtened  when  *it  is  ap-  [*143 
plied  to  criminal  cases!  It  is  the  most  tran- 
scendent privilege  which  any  subject  can  enjoy 
or  wish  for,  that  he  cannot  be  affected,  either 
in  his  property,  bis  liberty,  or  his  person,  but 
by  the  unanimous  consent  of  twelve  of  his 
neighbors  and  equals."  Again  he  says:  "Great 
as  this  eulogium  may  seem,  it  is-  no  more  than 
this  admirable  constitution,  when  traced  to  its 
principles,  will  be  found  in  sober  reason  to 
deeerre.  The  impartial  administration  of 
Justice,  which  secures  boUiour  persons  and  our 
property,  la  the  great  end  of  ctvil  society.  But 
]f  that  be  entirely  intrusted  to  the  magistracy, 
a  select  body  of  men,  and  those  generally 
selected  by  the  prince,  or  such  as  eo^oy  the 
highest  offices  in  the  state,  their  decisions,  in 
spite  of  their  own  natural  integrity,  will  have 
frequently  an  involuntary  bias  towards  those  of 
their  own  rank  and  dignity.  It  is  wisely  or- 
dered, therefore,  that  the  principles  and  axioms 
of  law,  which  are  general  propositions  flowing 
from  abstracted  reason,  and  not  accommodated 
to  times  or  men,  .should  be  deposited  in  the 
breasts  of  the  Judges,  to  be  occasionally  applied 
to  such  facts  as  come  properly  ascertuned  be- 
fore them.  For  here  perualify  can  have  little 
scope:  The  law  Is  well  known,  and  is  the  same 
for  all  ranks  and  degrees;  it  follows  as  a  reg- 
ular conclusion  from  the  premises  of  facts  pre- 
established.  But  tn  settling  and  adjusting  a 
question  of  fact,  when  entrusted  to  any  single 
magistrate,  partiality  and  injustice  have  an 
ample  field  to  range  in,  either  by  boldly  as- 
serting that  to  be  proved  which  is  not  so,  or 
by  more  artfully  suppressing  some  circum- 
stances, stretching  and  warping  others,  and  dia- 
tinguishing  away  the  remainder."  And  again: 
"  Every  new  tribunal  erected  for  the  decUion 
of  facts  without  the  intervention  of  a  Jury 
(whether  composed  of  justices  of  the  peace, 
commissioners  of  the  revenue,  or  Judcies  of  a 
court  of  conscience,  or  ^nr  other  standing  ma- 
gistracy) is  4  step  towards  establishing  aris- 
tocracy, the  most  oppresrive  of  absolute  gov- 
ernments. It  is,  therefore,  upon  the  whole,  a 
duty  which  every  man  owes  to  his  country, 
his  friends,  his  posterity,  and  himself,  to  main- 
tain, to  the  utmost  of  his  power,  this  valuable 
constitution  in  all  its  rights;  to  restore  it  to 
its  ancient  dignity  if  at  all  impaired  by  the 
different  value  of  property,  or  otherwise  de- 
viated from  its  first  institution;  and  above  all 
to  guard  it  against  the  introduction  of  new  and 
arbitrary  methods  of  trial,  which,  under  a 
variety  of  plausible  pretenses,  may  in  time  im- 
perceptibly undermine  this  best  preservative  of 
English  liberty." 

With  r^i^rd  to  the  J^^mate  and  proper 
mode  of  operation,  and  effect  of  the  trial  by 
juiy,  tlw  luigutge  of  Lord  Coke  should  ever 
be  Kept  In  mmd,  as  fonilsbliig  tlu  true  and 
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only  true  standard  by  vliich  to  measure  this 
valuable  iiiatitutioD.  After  ^vlng  his  deriva- 
tioD  of  tbeterma  "verdict"  and  "judgment," 
144*J  *ihiB  great  common  lawyer  proceeds, 
"Et  sicut  ad  quaaUonerH  jurU  noa  respondent 
juraiores  ted  judicee;  lie  ad  qiUKation«m  faeti, 
non  retpondent  judieet  ud  juraieres."  For 
jurors  are  to  try  ibe  fact,  and  the  judges  ought 
to  judge  according  to  tlie  law  tbat  ariselb  upon 
the  fact,  for  ea:  faeto  jvt  oritur.  The  manner 
of  stating  the  above  propositions  by  this  great 
lawyer  and  commeDtator  in  worthy  of  ^rticular 
attention,  as  defining  and  illustmtiDK  with 
clearness  and  precision,  tbe  powers  and  duties 
of  the  court  and  tbe  jury.  He  has  not  simply 
said,  ad  gucutionemjuru  re*pondentjudieet,  nor 
in  like  manner  ad  qua*tionem  faeti,  reapoadent 
juratoret,  but  he  has  placed  them  ui  a  striking 
oppoBitloD  and  contrast,  and  drawn  a  welF 
denned  limit  around  the  functions  of  both  the 
court  and  tbe  jury,  and  informed  tbem,  in  terms 
too  unequivocal  for  misapprebeosion,  (bat  the 
limit,  thus  prescrit>ed,  neither  bas  the  power  to 
transcend ;  bas  declued  to  each  wbal  it  shall 
not  do.  Thus,  literally  translated,  his  annun- 
ciation is  "Aodas  wilhi{twpect  to  the  questions 
of  law.  the  Jury  must  not  respond,  but  only  tbe 
Judges;  80,  or  in  like  mauner,  or  under  like 
reetJiction,  tbe  judges  must  not  respond  to 
questions  of  fact,  but  only  tbe  jury.  There 
can  be  no  escape  from  tbe  force  of  l^e  positions 
thus  laid  down  by  Lord  Coke,  by  tbe  argument 
that  the  jury  are  not  absolutely  bound  by  the 
opinion  pronounced  by  the  court  upoo  the 
weight  of  the  evidence.  The  proper  inquiry 
here  Is,  not  as  to  tbe  absolute  and  binding 
authority  of  the  court's  opinion  upon  the  weight 
of  evidence,  but  tbat  inquiry  is,  what  are  the 
legitimate  and  appropriate  functions  of  the 
court  and  the  juiy;  whether  tbe  former,  in 
prououQciDg  upon  the  weight  of  the  evidence, 
can,  within  any  rational  sense,  be  responding 
only  to  (Questions  of  law,  or  whether  ft  is  not 
controlling  the  free  action  of  the  jury  by  the 
indirect  exertion  of  a  power  which  all  are 
obliged  to  concede  tbat  it  does  not  legitimately 
possess ;  the  power  of  responding  to  tbe  facts  of 
the  case.  This  is  one  of  the  miscliievous  conse- 
quences against  which  we  are  assured  by  Juttice 
Blackstone,  that  the  trial  tnr  Jury  was  designed 
to  guard,  when  be  remarks  that,  "In  settling 
and  adjusting  a  question  of  fact  when  Intrusted 
to  any  riogle  magistrate,  partiality  and  injustice 
have  an  ample  field  to  range  in,  either  by 
boldly  aseertmg  that  to  be  proved  which  is  not 
so,  or  by  more  artfully  suppressing  some  cir- 
cumstances, stretching  and  warping  others,  and 
distinguiabing  away  the  remamder."  And  if 
this  power  ofinterprctatioD  or  of  wei^ilng  the 
evidence  cannot  safely  lie  deposited  within  the 
regular  commission  of  the  judge,  much  leas 
stwuld  an  attempt  to  wield  tbat  power  be  tol^- 
ated,  when  confessedly  beyond  bis  commiasioo. 
The  objection  here  urged  to  tbe  interpositioa  of 
the  court  as  to  the  weight  of  evidence,  is  by 
146*]  *oo  means  weakened  by  the  czguss  or 
ezplaoation  that  such  declaration  by  the  court 
is  not  binding,  but  is  given  in  the  way  of  advice 
to  the  jury ;  the  essence  of  tbe  objection  Is  per* 
ceived  in  tbe  control  and  influence  which  an 
interposition  by  court  is  almost  certain  to  pro- 
duce upon  the  otherwise  free  and  uoemW- 
rawed  action  of  the  jury,  and  the  nitnlnt  it 
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imposes  upon  the  views  and  efforts  of  the  ad- 
vocate, whov  in  a  great  majcnity  at  iostancet. 
will  hardly  venture  to  throw  himself  openly 
into  a  coDflict  with  the  court.  And  again  tbe 
maxim  which  declares  that  ad  quaaiionMifiieti 
non  rupondent  Judiees,  would  seem  to  fcvbid 
this  advice  altogether,  or  to  render  it  officious 
or  Irregular  at  ^ast.  Tbe  court  can  exercise  a 
legitimate  and  effectual  control  over  tbe  ver- 
dict of  juries. by  the  award  ot  new  trials,  and 
should  be  restricted  to  this  regular  exertion  of 
its  acknowledged  power.  Let  us  test  this  Inter- 
position by  tbe  court,  by  comparing  it  with  a 
similar  irregulai  ity  on  the  part  of  the  jury. 
"Ad  qvcMtionem  juri*  non  re«pondejU  jnraiore* 
ted  judieet,"  says  tlie  maxim.  Now,  suppose 
the  jury  sworn  *io  a  cause  should  declare  to  tbe 
oourt  what  evidence  was  competent »  relevant 
toUie  issues  they  were  to  try.  and  what.  In  their 
view,  diould  be  the  law  governing  ibe  contest 
between  tbe  parties.  Would  not  such  a  pro- 
ceeding be  regarded  as  extremely  irregular  and 
wholly  unjustifiable?  And  why  would  it  be  ao 
regarded  T  Simply  because  in  so  acting,  tbe 
jury  would  transcend  tbe  province  assigned 
tllem  by  their  duty;  because  they  would  not  be 
conforming  to  the  maxim  ad  guaitionem  legi» 
nan  re^pement  jurateree  tedjumeee.  And  yet, 
perhaps,  there  would  be  greater  color  for  this 
proceeding  than  can  be  uiund  to  excuse  the 
interfermce  by  the  court  in  questions  of  burt; 
for  it  is  undeniable  that  from  the  earliest  perioda 
of  the  practice  of  jury  trbils,  the  jury,  of  ri^bt, 
could  find  a  general  verdict,  thereby  conatitut- 
ing  themselves  jud|;es  both  of  law  and  fact 

In  accordance  with  the  maxim  quoted  from 
Lord  Coke,  may  be  cited  other  autboritiea  of 
great  weight.  Thus,  in  the  case  of  Rex  v.PooU, 
to  be  found  in  Cases  in  the  King's  Bench,  in 
the  time  of*  Lord  Uardwicke,  it  is  said  by  Hani- 
wicke,  OA.  J.,  tbat  "it  Is  of  the  greatest  conse- 

auence  to  tbe  law  of  England,  and  to  thesutriect, 
lat  tbe  powers  of  the  judge  and  the  jurr  be 
distinct;  that  the  judge  determine  uie  law,  and 
the  jury  the  fact;  and  if  ever  they  come  to  be 
confounded,  it  will  prove  the  confurion  and 
destruction  of  the  law  of  England."  So  like- 
wise in  Foster,  p.  256.  it  is  sam,  that ' '  the  con- 
structionof  thelaw,  upon  the  facta  found  by  tbe 
jury,  is  in  all  cases  undoubtedly,  the  propu- 
province  of  the  court."  It  has  been  s^,  tlint 
tbe  course  pursued  by  the  judge  in  this  case  ia 
in  conformity  with  tbe  practice  of  ^e  courts  of 
England,  and  in  the  'majority  of  the  [*140 
States  of  this  Union.  For  the  establishment  of 
the  position  aieumed,  either  with  regard  to  the 
English  courts,  or  with  respect  to  tbe  tribunals 
of  tbe  several  States,  no  authorities  have  been 
cited ;  but,  even  if  this  position  should  be  con- 
ceded, it  is  not  the  lees  clear  tliat  the  rule  Itia 
invoked  to  sustain  is  a  flagrant  departure  from 
the  great  principle  so  emphatically  asserted  by 
the  fathers  of  tbe  law,  atd  should  not  the  lesa 
tte  viewed  and  shunned  as  an  abuse,ratber  than 
an  example  worthy  of  imitation.  In  what 
number  of  states  of  this  confedoww  such  a 
practice  (such  an  abuse,  as  I  would  term  It), 
may  prevail  has  not  been  shown ;  certain  it  ia, 
tbat  in  many  of  the  Southern  States  it  doeanot 
obtain,  and  would  not  be  tolerated.  It  baa  also 
been  said,  that  tbe  right  of  tbe  judge  to  in- 
struct the  jury  ui;>on  the  weight  of  testimony 
hw  been  nued  as  the  establidira  doctrine  of  tlui 
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Goart.  If  thU  be  bo,  it  is  a  revelatioD  which 
the  fnends  of  jurr  trUl,  in  its  full  iate^ty  and 
isdepeDdeoce,  wul  grieve  to  leani,  ana  will  be 
dhpoMd  to  regard  as  a  demolii  ion  by  this  court 
^Qut  aaored  ai^  of  civil  liberty,  foijwbicfa,  by 
Dm  greatest  services  it  may  reoder,  it  can  hardly 
imrbeableto  atooe.    It  is  true  that,  in  the 
case  of  Carver  v.  JacJaon,  4  Pet.,  80,  there  is 
aoeipnsBloD  of  JA*.  Juttia  Story,  in  deliveriag 
(be  opinion  of  the  court,  broad  enoagb  to  cover 
this  irregular  exercise  of  power  by  the  court  in 
hs  widest  extent.   But,  upon  ezaminaUon.  It 
will  be  seen  that  this  expression  bad  no  real 
dbmiec^  with  the  pi^ts  regularly  before  the 
coort;  and,  as  a  mere  tUetum,  was  entirely 
wiibottt  authority.  Id  the  Introductory  part  of 
bis  opinion.  3fr.  JuMee  Story,  meaning  merely 
to  express  his  dlupprobatioD  of  a  practice  of 
bringing  up  for  review  the  entire  ctiarge  of  the 
coort  below,  without  stating  specific  points  or 
EKMuids  ^  exception,  as  extremely  inconven- 
fait,  takes  occasion  to  use  the  following  remark, 
DsoKly:  that,  "  with  the  charge  of  the  court  to 
the  jury  upon  mere  matters  of  fact,  and  with 
its  oommentaries  upon  the  weight  of  evidence, 
this  court  tuts  nothing  to  do."  But  it  is  remark- 
able  that  this  judge  goes  on  to  say,  with  remect 
to  these  conunenlsoies,  that  thtiy  are  of  no 
Inndiog  legal  effect;  thus,  in  reality,  pronounc- 
ing their  oondemtiation  in  the  same  breath 
vtiich  tanctions  their  admtesion  to  affect,  if  it 
can  be  done  without  legal  or  binding  obligation, 
the  minds  of  the  jurors.   Surely  it  may  be 
sasamed  as  a  postulate,  that  a  court  ofjustice, 
ia  adjudicating  upon  the  rights  of  the  citizen 
or  (rf  the  Slide,  should  do,  and  can  have  power 
to  do,  nothing  which  is  irregular  or  vain  or 
Qseless.  Its  duty  and  its  office  is  to  do  the  law, 
and  nothing  but  the  law.   The  anomalous  and 
coolradictory  doctrine  above  noticed  has.  I 
Uiink,  been  condemned  by  a  more  recent  and  a 
br  more  ctnrect  decision  of  this  coart ;  a  decision 
147*]  *diractiy  in  point  upon  Uils  sablect—  I 
sllude  to  the  cue  otUantm^.Bu^u,  S  How., 
700.  Inthucase.  thelate  Jtur^Baldwin.under 
the  rule  which  admits  of  seoondary  evidence 
when  the  primary  evidence  is  not  within  the 
power  of  a  party,  or  is  withheld  improperly  by 
bis  adversary,  went  so  far  beyond  the  just  ap- 
pUcatioD  of  the  rule  as  to  say  to  the  jury  what 
the  secondary  or  presumptive  evioeoce  did 
actually  prove;    but  still  accompanied  his 
dcdaiation  vritb  the  salvo,  "that  if  they  agreed 
with  him  in  opinion."   This  is  his  language: 
"Should  your  opinion  agree  with  ours  on  this 
point,  you  will  presume  that  there  was  a  deed 
from  Robert  Phillips,  or  his  heirs,  competent  to 
vest  the  title  to  the  sixth  street  lot  in  tiie  Arm 
oC  Robert  A  Isaac  PhilUpa;  that  it  so  remained  at 
the  time  of  the  asrignment,  and  that  It  was  by 
■ueh  coDveyance  as  would  enable  them  to  enjoy 
tbe  propoty  against  Robert  Phillips  and  bis 
beln."  And  this  court  reversed  the  decision 
of  the  C^uit  Court,  upon  the  ground^bat  the 
judge's  charge  declared  to  the  jury  what  their 
conclnsions,   from  the  secondary  evidence 
ought  specifically  to  be.  This  decislMi  I  regard 
as  10  strict  conformity  with  the  doctrines  pro- 
molged  by  the  fathers  of  the  law ;  the  doctrine 
which  alone  can  prevent  the  inestimable  trial  by 
jory  from  becoming  a  mere  mockery  and  a  de- 
cqxkm  to  thoee  who  have  been  taught  to  revere 
and  rely  upon  it  aa  the  beat  nftigaanl  of  these 
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rights.  Transforming  thU  institution  from 
what  it  was  intended  to  be,  and  once  was  In 
really— a  trial  by  the  coundy— Into  a  mere 
formula,  to  be  molded  at  the  discretion  of  the 
court.  I  think  that  the  judgment  of  tKe  Circuit 
Court  should  be  reversed. 
Datid  D.  MrrcHBLL,  Pl^ntiff 
in  Brror, 


V. 


In  obedience 
to  the  order 
of  tbe  court 
in  this  case, 
yesterday, 


Makdel  X.  Habmont.     ^    ^  ^, 

the  clerk  of  thiscourt  having  filed  the  following 
report,  namely: 

Sttpreme  Omrt  of  the  United  Statet.    yb.  178. 

December  Term,  1852. 
David  D.  Mitchbll,  Pi^tifl )  In  error  to 
in  Error,  '  I    the  Circuit 

>   Cotirt  of 
Uie  United 

Mandel  X.  Habmont,  J  States  for 
the  Southern  District  of  New  York. 

In  calculating  the  interest  on  the  judgment 
of  affirmance  in  the  above-entitled  cause,  the 
clerk  respectfully  presents,  at  the  instance  of 
Uiereq>ective  counsel,  the  following  diflerent 
modes  for  the  considenition  of  the  court : 

1.  IntovBt.  at  the  rate  of  Mx  per  cent.,  on 
the  judgment  of  the  Circuit  Court,  from  the 
iHh  November,  1850,  the  day  the  judgment 
was  signed,  to  this  date. 

*a.  Interest,  from  the  1st  April,  1860,  [•148 
the  first  day  of  the  term  at  which  tbe  judg- 
ment was  rendered  to  this  date. 

8.  Interest,  at  tbe  rate  of  7  percent.,  from 
9th  November,  18B0,  to  26ih  February,  1861 
(the  date  of  the  writ  of  error),  and  then  at  6 
per  cent,  on  the  aggregate,  to  this  date. 

4.  Interest,  at  the  rate  of  7  per  cent.,  from  Ist 
April,  1860,  to  Sflth  February.  1851,  and  then 
at  six  per  c«nt.  on  the  ^gr^te,  to  this  date. 

The  clerk  feels  bound  to  confine  hlscalcnla- 
tlonstotfae  18ih  nileof  the  court.  Irrespective 
of  the  Act  of  Confftess  of  SSd  August,  184S. 
Wh.  thohab  Cabboll, 

C.  8.  C.  U.  8. 

14ULHay.  1652. 

CkUeubtUtm  No.  1. 

i96.8BS.88  Judgment  of  Circuit  Court.  U. 

s!,  for  New  York,  signed  (Hh 
November,  1860. 
8,706.86  Interest,  at  6  per  cent,  per  an- 
num,   from  Olh  November, 

  1850,  to  14th  May,  1858— one 

$104,503.38      year,  six  months,  and  five  days. 

Oaletdation  So.  t. 

196,866.88  Judgment  of  Circuit  Court.  U. 

8.,  for  New  Yrak.  rendered 
Ist  April,  1850. 
12,804.67  Interest,  at  6  per  cent,  per  an- 
num, from  Ist  April,  1850.  to 

 14th  May,  le58— two  year8,one 

il08,069.95i    month,  and  fourteen  days. 

Oaleviatwn  No.  S. 

ft96,866.88  Judgment  of  Circuit  Court,  U. 

S. ,  for  New  York,  s^ed  9tii 
November.  1850. 
1,094.86  Interest,  at  7  per  cent,  per  an- 
num,   from  9th  November, 
1860,  to  86th  Februaty,  1861— 
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•■    three  months  and  Bcventeen 

07.849.78  days. 

7,189.51  Interest  on  this  amount  at  6  per 
cent,  per  annum,  from  26tb 
February,  1661,  to  14th  May, 

 •  1862— one  year,  two  months, 

tl04,989.S4     and  eighteen  days. 

CaietUation  No.  4. 
$96,695.88  Judgment  of  Circuit  Court,  U. 

6.,  for  New  York,  rendered 
1st  April,  1860. 
6,076.15  Interest,  at  7  per  cent,  per  an- 
num, from  Ist  April,  1850,  to 

  acth   February.    1851  —  ten 

$101,981.68      months  and  twenty-six  days. 
7,440.09   Interest  on  this  amount,  at  6  per 
qent.  per  annum,  from  26lh 
February,  1851,  to  14lh  May, 

 185*3 — one  year,  two  monllis, 

$109,872,68      and  righteen  di^. 

149*]  *And  JTr.  VinUm  having  filed  the  fol- 
lowing exceptions,  namely: 

The  Defendant  in  Error,  M.  X.  Harmony, 
excepts  to  the  report  of  the  clerk,  touching 
the  computation  of  interest  ou  the  above- 
named  judgment  of  the  Circuit  Court.  U.  S., 
for  the  Southern  District  of  New  York,  in  this, 
namely: 

Ist.  Tb^,  by  the  Act  of  Congress  of  the 
S8d  of  August,  18^.  the  said  defendant  in  er- 
ror is  entitled  to  the  same  rate  of  interest  on 
said  judgment  (being  7  per  cent.)  as  be  would 
be  entitled  to  if  saia  judgment  bad  been  ren- 
dered in  a  state  court  of  the  State  of  New 
York;  whereas,  the  said  computation  allows  6 
per  cent. -only  00  said  judgment.  (See  5  Stat- 
utes at  Large,  518.) 

2d.  That  the  aaid  interest  ought  to  be  com- 
puted, 00  said  judgment,  from  the  first  Mon- 
day in  April,  1860,  instead  of  from  the  9th  of 
November  of  that  year.  (See  printed  record, 
pages  19  and  20.)      8.  F.  Vihton, 

For  Defendant  in  Error. 

May  14,  1852. 

And  the  said  Defendant  in  Error,  also,  at  the 
same  time,  mores  the  eourt  to  open  up  the 
judgment  of  affinnance  (rendered  in  this  court 
at  its  present  term)  of  said  judgment  of  said 
Circuit  Couri,  touching  the  damages  allowed 
In  Bald  judgment  of  affirmance:  and  in  lieu  of 
6  per  cent,  per  annum,  therein  given  on  said 
Judgment  below,  to  allow  7  per  cent,  per  an- 
num therein,  to  be  computed  from  the  

day  of  ,  1860.  in  conformity  to  said  Act 

of  Congress  of  the  38d  of  August,  1842. 

».  F.  Vinton, 
For  Defendant  in  Error. 

It  is  thereupon  now  here  ordered  by  the 
court,  that  Uie  said  report  and  exceptions  be 
set  down  fw  argument  next  Monday,  the  17th 
instant. 

The  court  declined  to  hear  any  argument  on 
the  motion  of  Mr.  Vtnton  and  the  exceptions 
filed  by  him  to  the  clerk's  report,  and  took  the 
same  under  advisement. 

On  consideration  of  the  motion  made  by  Mr. 
Attorney- Gleneral  Crittenden,  on  the  ISm  in- 
stant; of  the  report  by  the  clerk,  filed  the 
14th  instant;  of  the  exceptions  to  said  report, 
by  Mr.  Vinton,  filed  the  same  instant;  and  of 
the  motion  filed  by  Mr.  Vinton,  the  15th  in- 
^t,  it  is  the  opmion  of  the  oourt*  that  the 


first  calculation  by  the  clerk  in  his  report  la  the 
proper  mode  of  calculating  the  damages  given 
under  the  rule  of  court.  Wherefore,  it  is  now 
here  ordered  by  the  court,  that  the  judgment 
entered  in  this  case,  on  the  12th  instant,  do 
stand  as  the  judgment  of  this  court. 

*ORDEB.  ["ISO 
This  cause  came  00  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  waa  argued  by  counsel;  on 
consideration  whereof,  it  a  now  here  ordered 
and  adjudged  by  this  court,  that  the  judg> 
ment  of  the  said  Circuit  Court  in  ttiis  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs 
and  damages  at  the  rate  of  six  per  centum  per 
annum. 

Att-g  1  Blatcbf.,  6tt. 

atea-14  How.,832:  ISWslI.,  aSS  ;  1  Otto,  71S;  « 
Otto,  101.  m  t  5  Otto.  238;  ts  Otto. m ;  10  Otto,  lOS. 
m:lAbb.D.8»  668;  S  BlatehrjlSl:  H  Blatobf.. 
U:  lDUU86S,8fi7:S  Spntfue, SO ;  1  FUppIn,  101 : 
IS  Bank.        SB;  «  COffiTul.  «U. 


JOHN  6.   BUCKINGHAM  ahd  HARE 
BUCKINGHAM,  AppOianU. 
z. 

NATHANIEL  G.  McLBAN.  Assignee  in 
Bankruptcy  of  John  Mahabd,  Jk. 

Praetiee — Waiver  of  noUee — What  appeal  in 
equ^  bfing»  up. 

Where  &  defendant  In  error  or  an  appellee  wishes 
to  have  >  oaoe  diBmisaed  because  no  citation  has 
been  served  upoD  blm,  his  oouonel  should  yive  no- 
tice of  the  motion  when  bia  appearance  la  entered, 
or  at  the  same  term  ;  and  also  that  Us  appearenoe 
la  entered  for  that  purpoae.  A  general  appeuanoe 
la  a  waiver  of  the  want  of  notice. 

Ad  appeal  In  equity  brlD^g  up  all  the  matters 
which  were  decided  in  the  Circuit  Court  to  tbe 
prejudice  of  the  appellant;  tndodlns;  a  prior  de* 
cree  of  that  court  from  wbloli  an  appeal  was  then 
talten.  but  wblob  appeal  was  dlsmbsed  under  the 
rulee  of  this  court. 

BEFORE  this  case  was  reached  upon  the 
docket,  a  motion  was  made  to  dismiss  it 
npon  the  ground  tliat  the  appellee  bad  not 
been  served  with  a  citation,  and  aloo  upon  an- 
other ground,  which  is  stated  in  the  following 
opinion  of  the  court  as  pronounced  by  Mr.  </«m- 
McLean. 

Mr.  Juttiee  McLeu: 

Tliis  is  an  appeal  from  tbe  Circuit  Court  of 
the  Ohio  District,  and  a  motion  is  made  to  dis- 
miss it  00  two  grounds: 

1.  Because  no  citation  has  been  issued. 

2.  "Because  the  appeal  is  from  the  decree  of 
1848  and  interlocutory  decrees,  whereas  all  tbe 
noatters  contested  by  tbe  ^pellants  were  finally 
adjudicated  and  decreedattheNovemberTerm, 
1846,  from  which  decree  an  appeal  was  taken, 
which  ^as  dismissed  by  this  court,  and  no  ap- 
peal has  been  since  taken." 

At  November  Term,  1846,  a  decree  was  en- 


N  im.—A  ppearanee  cures  defeeta  in  amrlee  nf  pro»< 
a»,atut  its  funi-wtTlce,  except  viata  ofJuriMietton 
ijf  subject  matter.  See  note  to  Knox  v.  Summers,  8 
Oninub,  49S. 

Effect  of  apptaranee  by  coutuet  or  ottomev  tit  on' 
action.  unauthoNMd  apuearance.  What  it  an  ap- 
^inwtos.  Bee  note  to  ehelton  v.  TUBn*  9  Binr„ 
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toed  igtinst  the  appellanta.  In  January  Term, 
1847,  in  appeal  was  prayed  by  them  from  that 
decree,  which  was  granted,  and  bond  was 
gifen.  But  the  appellants  failing  to  file  the  rec- 
ord and  docket  the  cause  In  this  court,  as 
nqnired  by  the  rales,  it  was,  on  motion  of  Uie 
appellee's  counsel  docketed  and  dismissed  at 
December  Term,  1847  At  the  same  term  a 
motion  was  made  to  re-instate  the  cause  upon 
Ibe  docket,  which  motion  was  overruled. 
I5l*\  *Afterward,  at  October  Term,  1849, 
the  appellants  prayed  an  appeal  from  the  final 
decree  made  at  the  November  Term,1848,  which 
wu  granted,  and  that  Is  the  appeal  which  is 
BOW  pendinff. 

It  seems  Uiat  no  notice  of  this  appeal  has 
been  Renred  on  the  appellee,  and  on  that 
ground  the  motion  to  dismiss  is  made.  A  gen- 
bral  appearance  was  entered  by  the  counsel  for 
the  appellee  at  December  Term,  1860,  but  the 
motioD  todismisB  was  not  filed  until  February, 
18S2.  In  the  case  of  MeJhtuntgh  v.  MiUaudon, 
8  How.,  707,  a  motion  was  made  to  dismiss  the 
cauK  on  Ibe  gruund  that  the  clerk  of  the  Su- 
preme Court  of  Louisiaua  issued  the  writ  of 
error,  and  siened  the  citation ;  and  the  court 
Bud,  "this  case  has  been  here  for  two  terms;  a 
writ  of  eertim-ari  has  been  sent  down,  at  the  in- 
tlince  of  the  defendant  in  error,  in  whose  be- 
half the  motion  is  made,  to  complete  the  rec- 
ord; he  now  moTes  to  dismiss  for  the  first 
Ume.  and  we  think  he  oomes  too  late." 

The  object  of  a  citation  on  a  writ  of  error, 
or  an  appeal  is  to  give  notice  of  the  removal  of 
the  cause,  and  such  notice  may  be  waived  hv 
eDleriog  a  general  appearance  by  counsel. 
Where  an  appearance  u  entered,  the  objection 
that  notice  has  not  been  given  is  a  mere  tech- 
nicality, and  the  party  availing  himself  of  it, 
■konkf,  at  the  first  lerm  he  appears,  ^ve  no- 
tice of  the  motion  to  dismiss,  and  that  his  ap- 
pearance is  entered  for  that  purpose.  A  delay 
to  give  this  notice  may  throw  the  other  party 
off  his  guard,  until  the  limitation  of  the  writ 
of  error  or  the  appeal  may  have  expired.  In 
this  case  we  think  the  motion  is  made  too  late. 

The  rtrcmd  appeal  was  r^^larly  taken  and 
perfected.  By  this  appeal  all  the  questions 
are  lm>ught  l>efore  us,  which  were  decided  to 
tlie  prejudice  of  ihe  appellants.  From  the 
nature  of  the  controversy  until  the  final  decree 
was  entered,  as  betweeii  all  the  parties,  the  case 
could  not.  properly,  be  brought  before  this 
court  The  motion  to  dismiss  is  overruled. 

When  the  case  was  called  In  its  regular  or- 
der, it  was  argued,  and  the  following  is  a  re- 
port of  it: 


JOHN  S.    BUCKINQHAM  ASD  MARE 
BUCKINGHAM,  AppeOantB. 

V. 

N'ATHANIELC.  McLEAN.Assigneein Bank- 
ruptcy of  John  Mahard,  Jr. 

Pfvetiee — Waiver  of  notieea — Giving  poioer  of 
attanuy  to  confem  judgme?it  is  a  tecurity  with- 
in meaning  of  Bankru^  Act — when  an  act  of 
haiJcrupt^ —  Untry—mc^nge. 

Vhin  a  UU  bi  obanoeir  wan  filed  by  theassUrnee 
itf  abaojuupt.  olaimiiis:  oertaln  abares  ot  oank 
Mookpths  mme  being  also  olalmed  br  the  Bank  and 


by  otiipr  persons  who  were  all  made  defendants 
and  the  answer  of  the  Bank  set  forth  apiMientlr 
valid  titles  to  the  Btook,whloh  were  not  tmpeaohea 
by  the  complainant  In  the  sulwequent  prooeedinga 
In  the  cause,  norimpeauhed  by  tbe  other  defend- 
ants,  tbe  Circuit  Court  decreed  correctly  Id  ood- 
firmlDg  the  tltJe  of  the  Bauk. 
*A  power  of  attorney  to  oonfeas  a  Judgment J'*1SB 
is  aseourtty  within  the  second  secuonoftbeBank-  ' 
nipt  Act,  S  SUt.  at  Lai«e.  U&. 

And  this  security  is  void  If  given  by  the  debtor 
In  contemplation  of  banruptcy.  But  by  theae 
terois  Is  meant  an  act  of  bankruptcy  on  an  applt- 
cation  by  himself  to  be  decreed  a  bankrupt,  and 
not  a  merestatoof  Insolvency. 

In  this  case  there  Is  evidence  enough  to  show 
that  the  debtor  contemplated  a  legal  bankruptoy 
wlien  tbe  power  of  attorney  was  viveo. 

It  Is  not  usury  in  a  tnnk  which  naa  power  by  Its 
charter  to  deal  In  exchange,  to  charge  the  market 
rates  of  exchange  upon  time  blUs. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  Stales  for  the  District  of 
Ohio,  sitting  as  a  court  of  equity. 

On  the  27th  of  May,  1842,  John  Mahard, 
Jr.,  filed  his  petiHon  in  bankruptcy,  and  on 
the  30th  of  July,  1842,  was  declared  a  bank- 
rupt. 

Nathaniel  C.  McLean  was  appdnted  his  as- 
signee in  bankruptcy. 

John  Mahard  had  been  transacting  business 
at  Cincinnati  with  his  brother,  William  Ma- 
hard, under  the  firm  of  J.  &  W.  Mahard,  and 
at  New  Orleans,  under  the  firm  of  Mahard  A 
Brother. 

On  the  mh  of  August.  184S,  William  Ma- 
hard filed  his  petition  in  bankruptcy. 

On  the  6th  of  January,  1843.  McLean  filed 
his  bill  in  the  Circuit  Court  against  a  great 
number  of  persons,  who  had  outstanding  liens 
on  the  property  of  John  Mahard,  Jr.,  at  Ihe 
time  of  his  filing  his  petlUon  In  bankraptcy. 
They  were. 

The  President,  Directors  and  Company  of 
the  Lafayette  Bank  of  Cincinnati;  the  Presi- 
dent, Directors  and  Company  of  the  Norlhem 
Bank  of  Kentucky;  Andrew  Johnson,  John  S. 
Buckingham ;  Mark  Buckingham ;  the  Ohio  Life 
Insurance  and  Trust  Company ;  the  President, 
Directors  and  Company  of  tbe  Bank  of  the 
United  States,  inc(m>orated  by  the  Stale  of 
Penn^lvania;  the  Fresidenl,  Directors  and 
Company  of  the  Commercial  Bank  of  Cincin- 
nati ;  the  President,  Directors  and  Company  of 
the  Franklin  Bank  of  Cincinnati,  James  Dun- 
das,  Mordecai  D.  Lewis,  Samuel  W.  Jones, 
Robert  L.  Pitfield,  and  Robert  Howell,  as- 
signees, &c. ;  John  Mahard,  Sen.,  John  Mc- 
Laughlin, Qeorge  Milne,  and  James  Eeilb, 
partners,  doing  DuBiuess  in  the  firm  name  of 
Georee  Milne  &  Co. ;  Charles  B.  Dyer,  Freder- 
ick Trow.  John  C.  Avery,  late  sheriff,  and 
John  H.  Gerard,  present  sheriff  of  Hamiltim 
County. 

The  assignee,  McLean,  enjoined  proceed- 
ings in  the  State  Courts  where  the  [wrties  . 
were  prosecuting  their  several  liens,  and 
brought  all  matters  connected  with  the  bank- 
rupts into  the  Circuit  Court  of  the  United 
States. 

In  the  progress  of  tbe  cause,  a  number  of 
collateral  matters  were  brought  into  the  case; 
but  the  facts  upon  which  tbe  questions  arose 
before  this  court  are  stated  in  the  opinion,  to 
which  the  reader  Is  referred. 

•It  WHS  argued  by  ifr.  Bead  for  the  [*153 
BucUng^ams,  and  by  Jf<»rt.  Vham  and  Boek- 
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teetl  for  the  Lafayette  Bank,  the  PrankliD  Bank 
of  Cinciniiati,  and  the  Mortbern  Bank  of  Ken- 
tucky. The  interest  of  these  banks  was  drawn 
in  question  by  the  third  point  raised  by  3fr. 
Bead,  who  contended  that  the  notes,  bills  and 
mortgages  held  by  them,  were  void  on  account 
■  of  usuiy. 

Mr.  R«&d  made  the  following  points,  viz. : 

Ist.  The  forty-nine  sbares  of  stock  should 
have  been  decreed  to  the  Buckioghams,  and 
not  to  the  Bank. 

2d.  Ttiat  the  judgment,  execution,  and  levy 
of  the  BuckingMmg  were  valid:  the  fruits  of 
the  sale  afaoulahaTe  been  decreed  to  them,  and 
not  to  the  assignee  as  general  assets. 

8d.  That  the  notes,  bills,  and  mortgages  of 
the  said  Banks  were  void,  having  Men  dis- 
counted at  higher  rates  of  interest  than  were 
permitted  by  their  charters,  and  the  mortgages 
were  given  to  secure  aoch  diaoounta  or  notes 
substituted  therefor. 

1.  Ae  to  the  forty-nine  shares  of  bank  stock. 

Id  her  answer,  the  Lafayette  Bank  contends 
that  she  held  this  stock  of  John  Mahard  as 
collateral  security  to  pay  the  amount  of  |1S,- 
000,  secured  by  mortgage  on  real  estate,  and 
also  on  general  lien  under  her  charter  as  secu- 
rity  for  general  debts. 

The  Bank,  before  the  master,  claimed  the 
right  to  apply  the  stock  to  pay  unsecured  debts 
under  her  charter  lien. 

On  the  18th  of  April,  1843,  on  the  same 
piece  of  paper  on  which  the  stock  had  been 
assigned  to  the  Bank,  was  an  assignment  to 
Bucklngtiam  in  these  words: 

"The  forty-nine  sbares  of  the  stock  are 
transferred  to  John  S.  Buckingham  for  value 
received." 

Point.  A  party  Iiaving  a  lien  or  other  Inter- 
est in  property,  standing  by  and  permitting  it 
to  l>e  sold  without  notice  or  assenting  to  its  nle, 
loses  all  rifjht  in  said  property. 

a.  Tliat  if  general  creditors  liave  an  interest 
in  such  property,  and  the  first  lien  bolder  parts 
with  his  Uen  consenting  to  ita  transfer,  and 
such  transfer  la  void  by  operation  of  law,  the 
lien  of  the  first  holder  does  not  re  attach,  but 
the  property  stands  as  general  assets  fw  the 
benefit  of  ail  creditors. 

2d.  As  to  the  $1,800  made  on  Buckingham's 
execution. 

It  may  be  laid  out  of  view  that  the  Mahards 
did  any  act  in  creating  liens  or  a  cognovit,  in 
contemplation  of  bankruptcy,  as  all  the  par- 
ties in  their  answers  deny  it. 

On  the  7lh  of  April,  1U43.  John  Mahard  ex 
ecuted  a  power  of  attorn^  to  confess  Judg- 
ment in  favor  of  John  d.  Buckingham  for 
(14,000,  which  W88  done  the  next  day  in  the 
Bupreme  Court  of  the  State  of  Ohio.  Execu- 
tion issued  30th  of  April,  1842;  levy  made  up- 
on real  estate  and  certain  personal  property; 
'  which  latter  sold  for  $1,S00. 

154*j  *JohD  Mahard  petitioned  to  be  de- 
clared a  bankrupt,  37th  May,  11:^. 

UognovU  and  judgment  within  two  months 
prior  to  petition;  held,  therefore,  void  undt:r 
the  second  section  of  the  Bankrupt  Act 

Point  Ist.  The  second  section  of  the  Bank- 
rupt Act  doea  not  embrace  in  Its  terms,  or  by 
necessary  implication,  powers  of  attorney  to 
Aonajidacreditora  to  confess  judgment.  (Bank- 
rupt Act,  Iftib  August,  IMIO 
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ad.  The  power  of  attorney  gives  no  Uen  or 

{>reference,  but  the  judgments,  by  operatifA  of 
aw,  and  not  tlie  Act  of  the  bankrupt. 

(in  th4  matter  of  AlUn,  0  Law  Rep., 
Waketnan  v.  Uoyt,  5  Law  Rep.,  800;  Onmsr 
etal.v.Braekettetal..SlMw  Rep.,9a4:  1  Bac. 
Abr,  636;  Pbtiar,  exparte,  ff  Law  Rep.,  65.) 

8d.  As  to  the  invalidity  of  notes,  bills,  and 
raort^rages  of  the  banks,  it  is  conceded  that 
these  banks  could  deal  in  exchange  at  fair  and 
usual  rates;  but  their  charters  did  not  author- 
ize them  to  discount,  by  way  of  loan,  at  higher 
rates  of  interest  than  six  per  cent,  hi  advanise. 
If  a  bank  or  moneyed  corporation  exceeds  ita 
powers  in  exacting  interest  on  discounts  nnd 
loans  at  higher  rates  than  permitted  tbdr 
charter,  all  notes  thus  discounted  and  loana 
made  are  void,  and  all  mortgages  and  pledges 
to  secure  payment  are  void  also.  (Bank 
CMkeoths  V.  Paddi^ard  et  al.,B  Ohto  R,  2fi7; 
Oreed  v.  ComtMrdal  Bank.  11  Ohio  R.,  498; 
Miami  EtporUng  Co.  v.  Clark,  18  Ohio  R., 
18.) 

Banks  may  charge  fair  rate  of  exchange. 
(Andrmm-v.  htnd,  18  Peters,  65.) 

Difference  between  sale  and  a  discount.  Sale 
at  any  price,  discount  only  at  legal  rates.  A 
loan,  if  seller  bound  to  pay  if  obugee  does  not. 
(Comyn  on  Usuir.  Add.,  387,  5  Law  Lib. ; 
Bex  Y.  BidM,  4 Price,  60:  8  Eng.  Kx.  Rep.,  80; 
Byles  on  Bills,  72;  Zm,  ex-parU,  1  Peere  Wms., 
783;  Eden  on  Bankruptcy,  145;  7  Wwd.,  S78: 
KOehumv.  Barber.  4  Hill,  244;  BapdytY.  An- 
derton.  4  Hill,  476;  Bioey.  Matlier,  B  Wend., 
62;  TanAvyv.  JUkAAaiW,  4  J.J.Marshall,  876; 
Knighttv.  Pufnaf»,8Fick.,  184. 187;  18  Pick.. 
666;  4  Mass.,  156;  PmetttY.  Watert.n  JohOA., 
176: 16J(din8.,44;  7  Wend.,  660  ;  4HiU,476  ;  8 
Johns.  Oases.  60;  8  Johns.  Cases,  66;  3  Mc- 
Cord,  865  ;  2  Cowen,  676  ;  7  Peters.  108,  100; 
8  Cranch,  180;  1  Peters,  87;  4  Peters,  805  ;  3 
Strange,  1248  ;  7  Wend.,  688,  642  ;  8  Cowen, 
668.) 

Lias  loci,  or  place  of  performance  to  fix  rate. 
(Story  on  Bills,  sec  148.) 

Excessive  exchange  or  commission  oa  col- 
lection, or  discounting  depreciated  paper, 
whereby  higher  rates  than  l^al  interest  is  ob- 
tained, *wiiT  be  deemed  usurious.  (£«no-[*lSS 
$tm.  9x-parte,  1  Madd.,  112;  7  Wend.,  581-588; 
18  Johns.  47;  1  Leigh,  Jff.  P..  482;  4  Hill,  219, 
220;  Comyn  on  Usury,  184.) 

Exchange  charged  on  bill  payable  in  a  plnoe 
where  the  money  will  be  as  valuable  as  at  place 
of  discount;  a  shift  or  device  to  exact  over  six 
per  cent.,  cliarge  of  attorneys'  fees,  &c.  {Mi' 
amiEk.  Go.  v.  Clark,  18  0hioR.,  1;  Chitty  on 
Bills,  80,  a,  note;  mtev.  Taylor,  10  Ohio  R, 
881;  ShOton  v.  QUI,  11  Ohio  R,4l8;  Spautd- 
ing  V.  Bank  of  MvMkingvm,  12  Ohio  R,  544; 
Vreed  v.  0am.  Bank,  11  Ohio,  495.) 
.  Discounter  must  show  the  charge  to  1m  well 
founded;  expense  of  collecting  compensated 
by  way  of  exchange;  the  usage  of  banks  can- 
not control  the  law.  (6  Bac.  Abr.,  424;  Bank 
United  Btata  v.  Datie,  2  Hill,  452;  IS  Johns.. 
47;  16  Johns.,  875;  9  Mass.,  49;  8  Bos.  A 
Pull.,  154.) 

True  differences  ouly  are  to  be  charged. 
{Merritty.  Benton,  10  Wend.,  116;  2  HiU,640; 
2  Hill,  452;  7  Wend.,  681.) 

Nn  such  thing  as  time  exchange.  (HcCul- 
lou|[h,  "Exchange  ";  Story  on  Bills,  p.  48i.) 
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DncouDted  in  deprecifited  pnper.  to  be  paid 
!■  mWer.  iiRurious  {United  Statet  Sank  v. 
OirenM,  2  Peters.  537;  UniUd  Statet  Bank  v. 
Waggener,  DPeteis.  878;  1  Peters.  44:  2  Har- 
do  A  Oill.  18:  1  J.  J.  Marshall,  47;  3  Hill,  409; 
1  Hall,  519.) 

UnreaioDable  charge  for  commission,  or  im- 
probable difference  of  exchange,  {tliiu  v. 
Htiuiy.  1  Johns.  Ch.,  6;  Dunham  v.  Dey.  18 
Johns..  47:  7  Weiid..581-A82:  16  Johns.,  875  ) 

Risk  of  making  place  of  payment  only  to  be 
charaed  as  exchange.  t4Hi]l.231;  4Hitl,230: 
i  PUfve,  372.  975.) 

Bank's  cbai^  according  to  length  of  time  an 
■rtiSoe.  (4  Hill.  4H0;  10  Ohio  R  ,  881.) 

HoTtgagHiD  Ohio  but  a  security.  (Luaeeof 
AnbMT.  jyUdte.  10  Ohio  R.  489;  Moore  v. 
Bvmet.  11  Ohio  R,  841;  4  Kent's  Com.,  195, 
5th  ed. :  21  Wend.,  485;  20  Wend.,  656.) 

Usury  defeats  a  mortgage.  (8  Pow.  on  Hort., 
8M,  note.) 

Substituted  seeuritin  void,  taint  of  usury 
f<^low8.  (CUt.  on  Bills.  89;  WaUtw  v.  Bank 
Waahington.  8  How.,  72.) 

Ail  the  discounts  of  these  banks  were  on 
time  bills:  sight  bills  at  par;  exchange  from  \\ 
to  &4  per  cent. 

Mtun.  CluMe  and  Roekwell  made  the 
flawing  poinu: 

L  The  mortgage  to  the  Lafayette  Bank  was 
made  n»»e  than  two  months  before  the  filing 
of  the  bankrupt  petition,  and  was  not  made 
b  contemplation  of  bankruptcy,  in  rlolatton 
of  the  proTiaions  of  the  Bankrupt  Act. 

Answer  of  Lafayette  Bank,  p.  48:  "And 
Ibeie  reqmndenu,  further  answering,  deny  that 
I6tt*]  said  mortgage  was  executed  by  *said 
iobn  In  GMitemplation  of  bankruptcy,  or  that 
be  was  known  or  considered  to  be  in  a  state  of 
ioaolrency;  but  these  respondenta  had  good 
reavMi  to  believe,  and  dia  beiiere,  that  said 
John  was  eolvent.  and  fully  able  to  pay  all  his 
debts,  and  therefore  they  agreed  to  give,  and 
did  give  him  time  to  enable  him  Uie  more 
readily  to  pav  the  said  debts  then  due  to  these 
mpondents.  Ttepondents  Insist  that  said  John 
Mshsrd.  Jr..  did  not  contemplate  Iwnkniptcy 
U  the  time  of  the  execution  of  said  mortgage, 
bat  that  he  executed  and  delivered  the  same  in 
Kood  faitb/to  secure  a  bona  fide  debt  then  due 
tn  these  respondents  as  aforesaid. 

"And  these  respondents  further  answering, 
■tate,  that  said  mortgage  was  executed,  de- 
liveied,  and  recMiled  more  than  sixty  daya  be- 
fore the  fliing  of  said  petition  by  said  John 
Msbard,  Jr.,  for  the  benefit  of  said  Act,  and 
thu  the  transaction  between  said  Mabard  and 
tbete  respondents  was  in  good  faith;  and  if  the 
asid  JfAn  Habard  (which  they  deny)  had  it  in 
cootemplaUon.  at  the  Ume  of  executing  said 
■ortgage.  to  take  the  benefit  of  sidd  Act.  these 
iMprntdenta  had  no  notice  of  such  intention, 
otMT  express  or  implied,  and  their  mortgage 
|i  not  affected  by  any  subsequent  procee&igs 
ia  baokruptcy,"  Ac. 

The  cases  decided  by  the  English  courts  un- 
der the  statute  of  1  Jac.,  c  IS,  if  applicable  to 
litt  United  States  Bankrupt  Act,  do  notsust^n 
the  doctrine  that  a  conveyance  made  by  an  in- 
■Divent  person  Is  to  be  considered  as  a  convey- 
uoe  incMitemplaliott  of  bankruptcy. 

The  ad  section  of  that  statute  provided  that 
cmy  person  using  the  trade  of  merchandise 

HowaiD  UL 


who  should  "  make,  or  cause  to  be  made,  any 
fraudulent  conveyance  of  his  lands,  tenements, 
goods  or  chattels,  to  the  intent,  or  whereby 
his  creditors  shall  or  may  be  defeated  or  de- 
layed, for  the  recovery  of  their  just  and  true 
debts,  shall  be  accompted  and  adjudged  a 
bankrupt." 

Olbbs.  Ch.  J. ,  in  Mdgeon  v.  8harpe.  5  Taunt., 
641,  said:  "  With  respect  to  this  doctrine  of 
contemplation  in  cases  of  bankruptcy,  we  have 
nothing  either  in  the  common  or  statute  law  to 
^ow  wliat  It  is.  The  cases  in  which  this 
doctrine  was  introduced  made  it  depend  upon 
i\i6qvo  animo." 

In  Morgan  v.  Brundrett,  5  Bam.  &  Adol., 
297,  Patteson.  7.,  says:  "The  recent  cases 
have  gone  too  great  a  length.  They  seem  to 
have  proceeded  on  the  principle,  that  if  a  parly 
be  insolvent  at  the  time  he  makes  payment  or  a 
delivery,  and  afterwards  he  become  bankrupt, 
lie  must  be  deemed  to  have  contemplated  bank- 
ruptcy at  the  time  when  he  nude  surh  pay- 
ment: but  I  think  that  is  incorrect;  for  a  man 
may  be  insolvent  and  yet  not  contemplate 
bankruptcy." 

And  Parke,  J.,  says:  "The  meaning  of 
those  words"  (in  ^contemplation  of  [*167 
bankruptcy),  "  I  take  to  be  that  the  payment 
at  delifenr  must  be  wiUi  Intent  to  defeat  the 
general  distribution  of  effects  which  lakes 
place  under  a  eommiBsiou  of  bankruptcy.  It 
is  not  sufficient  that  It  ihould  be  made  (as  may 
be  inferred  from  some  of  the  late  cases)  in  con- 
templation of  insolvency.  These  cases  I  think 
have  gone  too  far." ' 

Qibbs,  Ch.  J.,  xaFidgeonv.  iSAarpe,  5  Taunt.. 
545,  lays  down  the  correct  rule.  (See  it  quoted. 
8  Met,  885:  see.  also.  Barton  v.  Slodden,  3 
Bos.  A  Pull..  582:  OObiMv.  PhOUpps,  7 Bam. 
&  Cress.,  629;  Atkinmn-v.  Brindall,iBing.TH. 
R,  225;  a  Scott,  869;  Beteher  r.  Prittie,  10 
Bins.,  408.) 

The  statute  of  Jac.  1  has  been  modified  by  re- 
cent enactments. 

By  the  12th  sec  ut  8  &  8  Vict.,  ch.  11,  It  is 
provided  that  "all  conveyances  by  any  bank- 
rupt bona  fide  executed,  before  the  issuing  any 
flat  of  bankruptcy,  shall  be  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy  by  him  com- 
mitted, provided  the  person  to  whom  such 
bankrupt  so  conveyed  had  not  at  the  time  of 
such  conveyance  notice  of  such  act." 

And  the  1st  sec.  of  tbe  2  &  3  Vict.  ch.  39, 
after  reciting  6  Qeo.  IV.,  ch.  16,  sec.  81.  and  8 
&  8  Vict.,  di.  11,  sec.  IS,  enacts.  "That  all 
contracts,  dealingB,  and  transactions,  by  and 
with  any  bankrupt,  really  and  bona  fide  made 
and  entered  into  before  the  date  and  issuing  of 
the  flat  against  him,  and  all  executions  and  at- 
tachments  against  Uie  lands  and  tenements,  or 
goods  and  chattels  of  such  bankruirt,  bona  fide 
executed  or  levied  before  the  date.  Ac.,  of  the 
fiat,  shall  be  deemed  to  be  valid,  notwithstand- 
ing any  act  of  bankruptcy;  provided  also,  that 
nothing  herein  containbd  shall  be  deemed  to 

S've  validity^  to  any  payment,  &c.,  of  any 
,nkrupt.  being  a  fraudulent  preference  of  any 
creditor." 

The  following  American  cases  give  the  con- 
struction of  the  United  Stetes  Bankrupt  Act 
upon  this  point: 

In  the  matter  of  BovM,  Mr  Ju^iee  Prentiss, 
of  the  United  States  District  Court  of  Vermont, 
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ai  Vt.  R.,  625.  sajB:  "Wh&t  consUtutee  such 
a  prefereDce  iu  a  question  concerning  which 
there  are  conflicting  authoriUes;  but  the  pre- 
^ling  didum  eeenu  to  be,  that  a  payment, 
when  It  consiBta  of  a  |wrt  only  of  the  debtor's 
property,  must  be  made  in  coniemplatioo  of 
iMnicruptcy,  and  must  be  voluntary.  Both 
must  concur.  If  it  be  in  contemplation  of 
bankruptcy,  but  not  voluntary,  or  be  voluntary 
and  not  in'conlemplation  of  bankruptcy,  some- 
thing more  must  appear  than  mere  insolvency; 
enough  to  show,  if  not  a  determination  to  be- 
come a  bankraivb,  at  least  that  bankruptcy  was 
in  view  as  a  consequence  of  the  InsoiTency ;  and 
to  be  voluntary,  the  payment  must  originate 
with  the  debtor,  the  first  step  being  taken  by 
him  and  not  by  the  creditor. 
168*1  *G(M*««  et  al.  v.  Morie  et  ai..  United 
States  District  Court  of  Vermont,  21  Vt.  R. ,  627, 
where  in  relation  to  the  proviso  as  to  convey- 
ances made  more  than  two  months  before, 
&c.,  Prentiss,  /..(p.  633)  says:  "It  cannot 
^  reasonably  be  taken  to  have  any  other  effect 
than  merely  to  give  validity  to  a  transaction 
bona  fide  enterea  into  more  than  two  months 
before  the  filing  of  the  bill,  so  far  as  it  con- 
cerns the  party  dealing  with  the  bankrupt.  It 
catmot  be  understood  as  giving  any  protection 
to  the  bankrupt  himself,  either  on  the  question 
of  bankruptcy,  or  od  the  quoUon  of  bis  right 
to  a  discbarge.  If  the  transaction  be  fraudu- 
lent on  bis  part,  why  should  he  not  be  deemed 
a  bankrupt  or  denied  a  discba^,  as  the  case 
may  be,  tJinugh  the  rights  of  the  party  under 
the  transaction,  who  may  be  an  innocent  party, 
bhould  remain  unaffectedT" 

In  the  matter  of  Pearee,  6  Z^w  Rep.,  261, 
Jwige  Prentiss  held  "  that  it  is  not  a  DecMSsarT 
and  legal  inference  that  a  convejrance  was  made 
in  contemplation  of  bankniptcy.  merely  be- 
cause the  debtor  was  Insolvent  at  Uie  time;  but 
it  must  appear  mat  the  conveyance  was  made 
by  the  debtor  in  anticipation  of  failing  in  his 
business,  of  committing  an  act  of  bankruptcy, 
or  of  being  decUred  bankrupt  at  hia  own  in- 
stance, and  intending  to  defeat  the  general 
distribution  of  his  effects." 

In  Aahlty  v.  ^eere,  2  Wood.  &  Mlnot's  Rep., 
347,  Judge  Woodbury  examined  all  the  cases 
on  the  subject,  and  sav8(p.  367)  that  "if  a  pref- 
erence is  made  by  the  debtor  without  con- 
templating a  subsequent  resort  to  the  law.  the 
■sale  and  preference  are  not  void  at  all.  Nor  if 
made  with  such  contemphtUon,  though  culpable 
in  the  debtor,  is  U  invalid  as  to  the  creditor, 
unless  he  took  the  property  with  notice  of  what 
was  contemplated,  and  thus  designedly  co-op- 
erated i^ainst  the  Act,  and  did  it  within  the 
short  period  of  two  months  prior  to  the  debtor's 
application  for  the  benefit  of  the  Act." 

Again  (pp.  857,  856):  "  The  htw  wisely  con- 
siders it  better  that  a  preference  of  this  kind, 
which  is  good  at  common  law,  and  when  tb« 
creditor  does  not  know  of  the  dedgn  of  the 
debtor  to  go  into  bankruptcy,  and  does  not  co- 
operate to  defeat  the  policy  of  that  law,  should 
not  be  disturbed  as  to  the  public,  after  two 
months  as  before  named,  than  that  such  assets 
should  go  into  a  common  fund  for  all 
creditors." 

In  Jotue  v.  HouHand,  8  Met.  R.,  877,  nsr 
Hubbard,  J.,  opinion  of  court,  p.  887:  "The 
Inatniction  reqaested  by  the  couiuel  for  the  de- 
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fendants  was  substantially  correct.  With  some 
slight  modification,  it  maybe  slated  as  follows: 
That  if,  on  the  8th  day  of  March.  Stowell 
feared  or  believed  himself  to  be  Insolvent,  but 
did  not  contemplate  stoppage  or  failure,  and  ii>- 
tended  to  keep  on,  making  his  payments  and 
transacting  his  business,  hoping  that  *bis  [*1  0 
affairs  might  be  afterwards  retrieved;  and  In 
that  state  of  mind  made  the  sale  or  payment  of 
that  dav  without  intending  to  give  a  preference 
to  the  aefendants,  and  as  a  measure  connected 
with  his  going  on  in  his  business,  and  not  as  a 
measure  preparatoiy  to,  or  connected  wlib,  a 
stoppage  m  burinew,  then  the  sale  or  payment 
on  that  day  was  not  a  sale  or  paymeut  made  in 
contemplation  of  bankruptcy  within  the  mean- 
ing of  the  Act." 

And  see  WU!cinaon'$  Appeal,  4  Barr,  Penn. 
Rep.,  284.  38ti,  280,  whore  the  court  say  (re 
feirine  to  the  cases  of  Waketnan  v.  Hoyt.  5 
Law  Rep.,  306,  and  Arnold  et  al.  t.  Maynard, 
by  Story,  J.,  5  Law  Rep..  206):  "These  hist 
two  decisions  do  not  sustain  the  position  that 
the  confession  of  a  Jud^ent  by  a  person,  even 
deeply  indebted  and  msolvent,  constitutes  ot 
itself  a  fraud  on  the  Bankrupt  Act,  and  is  an 
act  of  bankruptcy,  &c. 

"  We  apprehend  that  to  take  the  cause  out 
of  the  saving  clause,  it  Is  incumbent  upon 
those  who  attempt  to  defeat  its  operation  to 
show  by  satisfactory  evidence  that  the  act  or 
dealings  were  not  bona  fide."    (Id.,  p.  290.) 

"  This  view  of  the  case  appears  to  be  in  con- 
formity with  the  decisions  of  this  court  on  the 
subject.  Thus,  in  Haldeman  v.  Michael.  6 
Watts  &  Berg.,  128,  it  was  ruled  that  a  bond 
with  warrant  of  attorney  to  confess  judgment, 
whiefa  was  g^n  two  months  and  twenty  dajn 
before  the  petition  to  have  the  debtor  declared 
a  bankrupt  was  presented  by  his  creditor,  and 
on  which  tkfi.  fa.  was  issuea  on  the  same  day 
the  bond  and  warrant  were  given,  was  good 
and  valid,  and  did  not  constitute  an  act  of 
bankruptcy.  Jvdga  Hays  says  that  the  slight- 
eat  solicitation  on  the  part  of  a  creditor  will 
protect  the  transaction.  *  Unless  it  clearly  ap- 
pears that  the  act  originated  with  the  debtor, 
and  that  he  took  the  first  step  to  make  the 
transfer,  it  will  not  be  deemed  a  fraudulent 
preference.  And  It  is  incumbent  on  the  party 
who  seeks  to  defeat  the  transaction  to  show 
that  it  was  voluntary.'  "   {14.,  p.  291.) 

The  case  of  MoAUiUer  v.  Riehardt,  6  Barr, 
188,  does  not  vary  this  rule,  and  refers  to  the 
above  case  in  4  Barr,  as  oontainiog  the  correct 
rule  on  the  subject.  t 

11.  The  debt  of  $15,000,  secured  by  mort- 
gage to  the  Lafayette  Bank,  was  not  an  usuri- 
ous or  prohibited  loan  of  money  under  the 
charter  of  the  bank. 

1.  The  interest  charged  upon  this  sum  of 
$15,000  was  only  at  the  rate  of  6  per  cent,  per 
annum,  with  no  additional  charge  of  any  kind. 

The  amended  bill  charges  that  this  loan  was 
"at  and  for  a  rate  of  interest  greater  than  at 
the  rate  of  per  cent,  per  annum  in  ad- 
vance." 

•This  the  answer  positively  denies.  ["160 
The  respondents,  in  their  answer,  sap  "  These 
respondents  loaned  to  the  said  J.  &  W.  Hahard 
the  sura  of  $15,000,  at  CinclnnaU.  at  or  about 
the  date  of  said  mortgage,  to  enable  them  to 
take  up  a  portion  of  the  arafts  on  which  thqr 
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were  liable,  as  already  stated.  These  respond- 
eiita  liave  already  ^ted  that  the  flnt  and  only 
dnft  M  laid  J.  ft  W.  Mahard  not  paid  at  ma- 
tnrity,  to  the  knowledge  of  these  respondents, 
was  protested  on  the  18th  November,  1841, 
bat  was  arranged  and  taken  up  to  the  satisfac- 
ti<ni  of  these  respondents;  all  other  drafts  of 
Mid  J.  ft  W.  Hahard  were  taken  up  by  them 
u  tbey  became  due  at  New  Orlraos,  whether 
with  the  proceeds  of  the  loan  made  by  these 
rcqxMdeDts,  as  aforesaid,  or  not,  these  respom)- 
eols  have  no  positive  knowledge;  when  the 
■tid  drafts  were  paid,  these  respondents  re- 
oided  the  debt  evidenced  thereby  as  paid,  and 
raUj  discharged  and  extinguished." 

The  answer  further  states,  that  when  these 
Botes  for  $15,000  were  discounted,  they  "  had 
then  nhie^-two  d^ys  to  run,  and  were  to  be  re- 
eeived  wit)|ont  reduction  for  one  year,  then 
ODethird  to  be  paid,  and  so  on,  until  final  pay- 
flwnt  in  three  years;  that  the  proceeds  of  said 
notes,  reserving  the  sum  of  two  hundred  and 
(birty  dollars,  the  interest  for  ninety<two  da^, 
were  placed  to  the  credit  of  said  J.  ft  W. 
Xsbaid." 

The  interest  on  $10,000  for  ninety-two  days, 
I      compuUng  8M  days  to  the  ^ar,  U  fist  $380.78, 
I      »  that  the  Bank  received  seventy-eight  cents 
lets  than  the  legal  interest. 

It  is  claimed  that  these  notes  were  discounted 
in  <Kder  to  enable  the  Mahardsto  take  up  their 
I      drafts  when  they  became  due,  and  the  trans- 
sctiwi  would  be  affected  by  any  taint  of  usury 
wliich  might  be  cliUmed  to  attach  to  the  drafts. 

These  notes  we^e  in  no  sense  a  renewal  of 
the  drafU:  they  were  not  substituted  for  the 
drafts.  The  avails  were  passed  to  the  credit 
of  the  Hoards.  The  drans  were  all  supposed 
to  continue  outstanding,  and  at  their  maturity 
were  taken  up  at  New  Orleans,  but  whether 
with  imoeeds  of  theae  notes  or  not  is  not  cer^ 
lain. 

There  was  no  pledge  or  l^al  q)propriattoa 
of  the  avails  ot  those  notes  to  meet  the  drafts. 
Only  one  of  the  drafts  was  due  when  the  notes 
were  discounted. 

2.  Iq  the  discounting  of  the  drafts  there  was 
■0  usury. 

The  charge  made  on  the  drafts,  as  shown  in 
the  answer  to  the  ameuded  bill,  was  interest 
at  t  per  cent,  on  each.  The  exchange  on  the 
first  was  one  per  cent. ,  and  the  other  three  one 
tnd  one  half  per  cent.  The  drafts  were  all  at 
four  months,  on  New  Orleans. 

The  answer  expressly  states:.  "Theezchange 
161*J  charged  in  each  *CBse  was  the  custom- 
sty  and  regulu  rate  at  the  time  of  the  dis- 
ooonting  of  the  btlls;  and  these  respondents 
eximasiy  deny  that  any  illegal  interest  was 
taken  or  chaived  on  salff  Ulls,  or  any  of  Uiem." 

It  b  the  universal  settled  rule  of  law  that  a 
dnrge  fw  exchange,  unless  used  as  a  cover 
for  Qsniy,  Is  legal  and  not  usurious. 

The  case  of  Andrwt  v.  Fond  et  ai.,  IS  Pet., 
tt.  coDtains  a  full  statement  and  illustration  of 
tbe  rate  on  tliis  subject. 

The  party  in  this  case  paid  ten  per  cent, 
damages  on  &  jproteated  bill,  drawn  on  AU- 
bama.  In  New  York,  and  ten  per  cent,  interest 
and  exchange  on  a  new  bill  to  be  g^ven,  bo- 
lides the  expenses  on  the  protested  bill.  The 
amount  due  on  the  flrst  bill,  Slst  February. 
1887,  was  $e,000.  The  amount  of  the  new 
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bill,  including  damages,  interest,  exchange, 
and  expenses  of  protest,  due  on  the  18th  Hay, 
1887,  less  than  three  months,  was  $7,287.78. 

Per  case,  Taney,  Ch.  J.,  (p.  76):  "  The  trans- 
action, taken  altogether,  was  indeed  a  ruinous 
one  on  the  part  of  the  defendant.  A  debt  of 
$6,000,  payable  at  Mobile,  on  the  21st  of  Feb- 
ruary, was  converted  into  a  debt  of  $7,387.78, 

a able  at  the  same  place  on  the  25th  of  April, 
owing:  being  an  increase  of  $1,287.78  in 
the  short  space  of  eighty-one  days.  Yet,  if 
the  defendants  bnftight  it  upon  themselves  by 
their  failure  to  lake  up  the  first  bill  at  maturi- 
ty, and  the  transaction  was  not  intended  to 
cover  usurious  interest,  tbey  must  meet  the 
consequence  of  their  own  improvidence.  The 
sum  of  $6,526.25  was  undoubtedly  due  from 
them  toH.  Andrews  ft  Co.,  on  the  day  the  UU 
in  question  va»  drawn.  They  were  entitled  to 
demand  that  sum  in  New  York,  or  a  bill  that 
was  equivalent  to  it  at  the  market  price  of  ex- 
change;  and,  if  ten  per  cent,  discount  was  the 
UBuai  price  at  which  others  purchased  blll^  of 
this  description  iu  the  market  of  New  York, 
they  bad  a  right  to  take  the  bill  at  thai  rate  in 
satisfaction  of  their  debt." 

Again  (p.  77):  "  There  is  no  rule  of  law  fix- 
lug  the  rate  which  may  be  lawfully  charged 
for  exchange.  It  does  not  altogether  depend 
upon  tbe  cost  of  transporting  specie  from  one 
place  to  another,  although  the  price  of  ex- 
change is,  no  doubt,  inBuenced  by  it.  But  It 
is  also  materially  affected  by  the  state  of  trade, 
by  the  urgenc}'  of  the  demand  for  lemittanees, 
and  by  the  quantity  brought  Into  ^e  marlcet 
for  sue;  and  sometimes  material  changes  take 

Slace  In  a  i^ngle  day,  although  no  alteration 
as  happened  In  the  expenses  of  transporting 
specie.  The  court,  therefim,  can  l^down  no 
rule  on  the  subject." 

The  fact  that  bills  on  lime  are  sold  or  dis- 
counted at  a  higher  rate  of  exchange  than 
sight  bills,  does  not  prove  tbe  transaction  to 
*be  usurious.  (Pileh«r,  Assignee,  Ac.,  [*162 
V.  The  BanJc$,  7  B.  Monroe,  5i8;  see,  also,  11 
Ohio  R,  417: 18  Pet.,  65.) 

When  there  is  a  suBpension  of  spede  pay- 
ment by  the  banks,  the  fact  of  a  charge  of  a 
higher  rate  for  time  thui  for  sight  drafts  does 
□ot  even  tend  to  show  that  there  was  any  at- 
tempt to  cover  an  usurious  loan. 

The  rate  of  exchange,  when  the  payment  Is 
to  be  made  in  specie  at  Uie  place  of  payment, 
is,  in  the  main,  the  expense,  risk,  ftc,  of  the 
transportation  of  specie. 

The  rate  ctiarged  on  sight  drafts,  even  if 
payable  in  specie,  is  not  always  the  same  as 
that  on  drafts  on  time.  In  one  case,  the  rate 
has  r^erence  to  the  present  known  value  of  the 
funds  at  the  place  of  payment;  In  the  other,  to 
tbe  rate  at  the  maturing  of  the  paper. 

When  the  banks  have  suspended  specie  pay- 
ment, the  ordinary  certainty  in  such  transac- 
tions ceases,  and  there  is  a  marked  difference 
between  sight  and  time  drafts. 

The  party  buying  or  discounting  drafts  at  a 
future  time,  acts  in  reference  to  the  possible 
and  uncert^n  state  of  things  which  may  exist 
when  his  money  is  returned  to  him  in  a  depre- 
ciated currency  at  a  distant  place.  The  sound- 
ness of  the  banks  in  whose  paper  the  notes  may 
be  paid,  the  discount  on  the  paper  of  those 
banks,  the  nncertidnty  attending  commercial 
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affnire,  and  the  apprehension  of  future  depre- 
ciatinft  of  bank^Mpcr,  all  form  part  of  thecon- 
sideratioA  aa  to  the  rate  of  ezcbange. 

The  question  is  one  not  affecting  the  obuac- 
ter  of  the  draft  or  note  offered  for  sale  or  dis- 
count, but  the  Talue  of  the  funds  at  the  place 
of  utymeot  where  the  same  is  paid. 

When  the  draft  is  dra.wn  at  a  place,  where, 
from  the  suspeosioD  of  banks,  bank  paper  is 
the  curreDcy.upon  a  place  where  they  have  not 
suspended,  and  debts  are  paid  in  specie,  the  ef- 
fect of  this  state  of  thixm  iff  apparent. 

A  draft  drawn  on  London  at  New  Yoi^. 
when  the  banks  of  New  York  suspended  specie 
payment,  would  be  sold  at  a  premium,  which 
would  represent,  not  only  the  real  stale  of  ex- 
changes between  the  two  countries,  but  the 
difference  in  the  value  between  gold  and  silver 
and  the  market  value  of  the  depredated  cur- 
reni^. 

And  viM  verm,  a  draft  sold  at  Londmi  <m 
New  York,  would  be  in  the  same  manner  at  a 
heavy  discount.  If  such  draft  was  drawn  on 
time,  however  abundant  money  might  be  in 
London,  and  however  low  the  rate  of  interest, 
or  however  unquestionable  the  character  of  the 
paper  offered,  the  rate  of  exchange  charged 
would  be  mudi  higher  than  on  a.  sight  draft,  on 
account  of  the  uncertainty  of  the  nlue  ai  the 
depreciated  currency  in  which  the  debt  was  to 
be  paid. 

163*]  *For  these  reasons  it  might  well  be 
that  at  the  same  time  that  drafts  on  New  Or- 
leans at  Cincinnati  were  at  a  discount,  similar 
drafts  at  New  Orleau  on  Cincinnati  might  be 
at  a  similar  diaoount.  Beoaiue  men  womd  pre- 
fer to  have  their,  numey  returned  to  them,  at 
Uie  maturity  of  the  paper,  in  the  paper  of  the 
bonks  known  to  them  and  at  home,  in  prefer- 
ence to  that  of  banks  unknown  to  them  and  at 
a  distance.  This  would  not  apply  to  specie, 
the  value  of  which  is  known  and  uniform. 

,8.  If  usurious  interest  were  taken  by  the 
bftnk,  by  the  nneral  principle  of  eoulty.  a 
party  seeking  relief  must  pojr  the  principal  and 
legal  interest,  and,  the  settled  law  of  Ohio, 
the  contract  is  void  only  for  the  excess  of  in- 
terest. 

Lord  Tburiow,  in  8c<ta  v.  Netbit,  i  Bro.,  641 : 
3  Cox.  188.  sejd:  "  I  lake  it  to  be  a  universal 
rule  that  if  It  be  necessary  for  you  to  come  into 
this  court  to  displace  a  judgment  at  law,  you 
must  do  it  an  the  equitable  terms  of  paying  the 
principal  money  due  with  lawful  interest. 

"It  is  the  fundamental  doctrine  of  the  court, 
that  in  kaae  of  usury.equity  suffers  the  party  to 
the  illicit  conlract  (o  have  relief ;  biU  whoever 
brings  a  bill  in  case  of  usury,  must  submit  to 

Ely  principal  and  interest  due."  (Pesr  Lord 
ardwicke.  I  Veaey.  SSO.) 
Lord  £idon.  8Vea.&  Bea.,  Rsays:  "At 
law  you  must  make  out  the  charge  of  usury.and 
at  equity  you  cannot  come  for  relief,  without 
offering  to  pay  what  is  really  due,"  &c. 

Chancellor  Kent,  5  Johns.  Ch.  R.  14S,  after 
citing  the  fotegfdng  cases,  says:  "  The  equity 
cases  speak  one  uniform  language,  and  I  do  not 
know  of  a  case  In  which  relief  has  been  afforded 
to  a  plaintiff,  seeking  relief  against  usuiy,  by 
bill,  upon  any  other  terms."  (1  Johns.  Co.  R.. 
867;  8  Ves.  &  Bea.,  14;  3  Yes.,  Jr..  188;  16 
Ves..  124,  n.  ]j  2  Ves.,  Jr..  4811:  2  Bro.  C.  R. 
641;  1  Stoiy,  £q.  Jur..  secB.  801,  808.) 
8C 
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Mr.  Juttiee  Curtis  delivered  the  opinion  of 
the  court: 

Nathaniel  C.  AkLean ,  as  tt^e  assignee  of  John 
Habard,  Jr..  abanknipt,  filed  his  bUl  In  the 
Circuit  Court  of  the  United  Stales  for  the  Dis- 
trict of  Ohio,  for  the  purpose  of  relieving  prop- 
erty of  the  iMnknipt  from  incumbrances  there- 
cm,  alleged  to  have  been  created  in  fraud  of  the 
Bankrupt  Act.  A  final  decree  having  been  en- 
tered in  the  cause.  John  S.  Buckingham  and 
$Iark  Buckingham,  parties  defendant  to  the 
bill,  have  prosecuted  this  appeal. 

They  ail^  that  the  decree  of  the  Circuit 
Court  was  erroneous  in  three  particulars. 

The  first  is,  that  the  title  of  John  8.  Buck- 
ingham to  forty-nine  shares  of  the  stock  of  the 
Lafayette  Bank  has  been  declared  *to  [*104 
be  subject  to  an  incumbrance  thereon  in  favor 
of  Uie  bank,  whereas  John  8.  Buciiingtiam  bad 
the  batter  title  thereto. 

The  amended  bill  states  "  that  said  Mahard, 
before  and  at  the  time  of  filing  bis  petition  to 
be  declared  bankrupt,  was  the  owner  of  forty- 
nine  shares,  of  one  hundred  dollars  each,  of  the 
capital  stock  of  the  Lafayette  Bank  of  Cincin- 
nati; that  the  said  Lafayette  Bank  and  John  S. 
Buckingham  set  up  some  claim  to  said  fcHty- 
nineshues  of  stock,  of  the  particular  nature  of 
which  your  petitioner  is  ignorant.   And  your 

Etitioner  charges,  that  neTther  said  Lafayette 
ink,  nor  John  S.  Buckingham,  have  any  valid 
le^l  claim  to  said  sharsa  of  stock,  but  that  pe- 
titioner, assignee,  &c,  is  Justly  entitled  there- 
to." 

The  answer  of  the  Bank  responds  to  this  alle- 
gation In  the  bill,  "that  sold  John  Hahaid  waa 
the  owner  of  forty-nine  diares  of  the  capital 
stock  of  the  Bank  of  these  reapondaits,  on  each 
of  which  the  sum  of  one  hundred  dollars  bad 
been  paid;  that  he  became  the  owner  of  said 
shares,  so  far  as  these  respondents  are  advised, 
on  theldth  day  of  September,  1841,  and  after- 
wards transferred  the  same  to  the  cashier  of 
said  Bank,  as  collateral  security  for  tlie  debt  of 
J.  &  W.  Mahard  to  these  respmdenta.  and  tbeae 
respondents  now  claim  to  have  the  control  of 
said  shares  in  virtue  of  said  transfer,  and  also 
in  virtue  of  their  lien  upon  the  capital  slock  of 
said  Bank,owned  by  debtors  to  the  same,  which 
lien  is  created  and  confirmed  by  the  charter 
granted  to  these  respondents  by  ttie  Legislature 
of  the  State  of  Ohio." 

John  S.  Buckingham  and  Hark  Buckiocbam 
both  demurred  to  this  amenddient  of  the  biH. 
Tlwir  demurrer  .was  overruled;  but  no  ai»wer 
to  this  particular  allegation  was  filed  by  either 
of  tbem;  and  the  record  contains  no  evidence, 
introduced  by  any  party,  touching  the  title  to 
^is  stock.  In  this  state  of  the  record,  it  is  nioet 
manifest,  only  one  decree  could  be  nutde.  The 
Bank,  in  reqjonae  to  the  iJlc^aUons  of  the  bill, 
having  disckwed  two  titles  to  this  stock,  eltber 
of  which  was  sufficient,  if  valid,  and  the  aa- 
signee  having  shown  nothing  to  impeach  eltber 
title,  his  claim  could  not  be  allowed;  and  Jcha. 
H.  Buckingham,  being  entirely  silent  respecting 
the  charge  in  the  bill,  that  he  makes  some  claim 
to  this  stock,  does,  in  effect,  make  nt>ne  in  thia 
cause,  and  cannot  comply  of  a  decree  for  not 
awarding  to  him  what  he  does  not  ^ipear  to 
have  clumed. 

The  second  objection  made  by  tlieappellaBta 
to  the  decree  Is,  that  it  dedarea  their  Utle  to 
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certain  moneyg.  made  by  the  levy  of  an  execu- 
tkn.  In  their  favor,  on  penoiuu  property  of 
the  bankmplB,  to  be  iDTalld,  as  again^  the  as- 
"P»ee. 

Od  the  7th  of  April,  1843,  a  power  of  attor- 
ney to  William  M.  Cony.  Esq..  to  confess  a 
lto*]judgment  AgainBt  the  mercantile  firm  *of 
tbe  bankrupts,  in  favor  of  John  S.  Bucking- 
kiB,  for  thie  sum  of  fourteen  thousand  eight 
hundred  dollars,  was  executed  by  John  Mallard, 
Jr..  for  himself  and  his  copartner,  William  Ma- 
Iksid,  who  was  at  the  time  in  New  Orleans. 
By  virtue  of  this  power  a  judgment  for  that 
nun  was  confessed  on  the  6th  of  April  On 
tbe  20th  of  April.  William  Mahard,  by  an  in- 
dniment  under  seal  which  recited  the  substance 
of  this  power,  and  that  it  was  given  with  his 
ooiKurreoce,  cooflrmed  and  raUfled  it  as  liis 
set  On  the  23d  of  Blay,  18^,  execuUon  was 
taken  out  and  levied  on  personal  property  of 
tbe  Judgment  debtors.  On  the  27th  of  May, 
1842,  John  Habard,  Jr.,  filed  hie  petition  and 
was  8ub»equeQtIy  decreed  a  bankrupt  thereon. 
The  judgment,  though  confessed  in  favor  of 
John  8.  Buckingham  alone,  was  founded  on  a 
debt  due  to  both  tbe  appellants,  who  were  botM 
JUh  creditors  of  J.  &  W.  Mahard. 

The  queslioD  is,  whether  these  proceediogs 
came  within  the  second  section  of  the  Bank- 
rapt  Act.  5  Slat,  at  I^rge,  442.  This  section 
provides:  "That  all  future  payments,  securities, 
conveyances  or  transfers  of  property,  or  agree- 
ments, made,  or  given  by  any  bankrupt,  in  con- 
lemplatioa  of  bankruptcy,  and  for  tbe  purpose 
of  giving  any  creditor,  indorser.  surety,  or  otiier 
person  any  preference  or  priority  over  ^e  gen- 
eral creditors  of  such  bankrupt,  shall  be  deemed 
utterly  void,  and  a  fraud  upon  this  act." 

By  the  law  of  Ohio,  a  judgment  creates  a 
lien  on  the  real  estate  of  the  judgment  debtor; 
and  tbe  levy  of  an  execution  cream  one  on  his 
penmial  estate  levied  on.  A  power  of  attornf^y 
to  confess  a  judgment,  whenever  a  judgment  is 
taken  under  it.  does  io  fact  operate  to  create  a 
security  upon  the  debtor's  real  estate;  and 
when  an  execution  issues  on  that  judgment,  to 
create  a  lien  on  tbe  personal  estate  levied  on. 
It  is  true  these  liens  arise  by  operation  of  law, 
from  tbe  Judgment,  and  execution,  and  its  levy, 
wbich  are  the  acts  of  ofBcers  of  the  law,  and 
not  of  the  debtor.  But  the  power  of  attorney 
it  designed  to,  and  does,  produce  those  acts, 
which  depend  upon  it  for  their  validity,  and 
therefore  through  those  acts  does  create  the 
Mcurity.  The  operation  of  law  is  always  neces- 
vTf  to  give  effect  to  any  form  of  security, 
which  indeed  is  but  tbe  legal  consequence  of 
the  act  of  tbe  party;  and  the  lien  created  by  a 
jodgment  ia  none  the  less  the  l^^l  consequence 
of  the  act  of  the  part^,  because  it  is  necessary 
that  after  the  power  is  executed,  a  ludnnent 
■hould  be  rendered.  When  it  is  renaer^,  the 
creditor  has  a  security,  by  operation  of  law, 
tbiough  the  act  of  the  debtor,  and  therefore 
•Qch  a  security  may  be  correctly  said,  in  the 
language  of  this  se^on,  to  be  made  or  given 
by  tbe  debtor. 

If  it  were  not  so,  one  of  the  acts  of  bank- 
ruptcy, described  in  the  first  section  of  this 
•tatute.  would  make  a  valid  title  to  the  creditor. 
166*]  *It  is  an  act  of  bankruptcy,  for  the 
debtor  willingly  to  procure  his  goods  or  lands 
to  be  attached,  distrained,  sequestered,  or  taken 
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on  execution.  It  cannot  be  supposed  that  what 
was  in  itself  an  act  of  bankruptcy,  and  done 
for  the  purpoee  of  giving  a  preference  over  the 
general  creditors,  was  intended  to  be  left  valid, 
and  effectual  to  defeat  one  of  the  two  great 
objects  of  the  law,  which  were  to  grant  a  dis- 
cbarge to  honest  debtors  who  should  conform 
to  its  provisions,  and  to  distribute  their  prop- 
erty ratably  among  all  their  creditors. 

But  if  a  judgment,  confessed  by  the  debtor 
through  a  power  of  attorney,  be  not  a  security 

fiven  oy  bim,  tbere  is  nothing  in  this  act  which 
efeats  a  preference  thus  created,  and  tbe  pro- 
visions of  this  second  section  become  prac- 
tically inoperative  in  respect  to  all  property  of 
the  debtor  which  may  be  bound  by  a  Judgment, 
or  even  by  the  levy  of  an  execution ;  since  a 
speedy  and  well-known  mode  of  preferring  a 
creditor,  by  confessing  a  judgment,  is  left  open 
to  all  debtors  who  may  desire  to  give  prefer- 
ences, even  io  cootemplation  of  Mnkruptcy. 
This  consequence,  while  it  would  not  justify  a 
forced  construction  of  tbe  words  used  in  tbe 
Act,  does  certainly  require  that  the  utmost 
meaning  and  effect,  fairly  attributable  to  them, 
should  De  laid  hold  of  to  prevent  so  great  a 
mischief. 

The  language  employed  In  the  English  Bank- 
rupt Acts  shows  tnat,  under  that  system,  a 

Judgment  is  treated  as  a  security.  Tbe  21 
ames  I.,  c.  19,  sec.  9,  uses  the  language  "that, 
if  any  person  have  a  security  for  his  debt  by 
judgment,  statute,"  &c.  The  Revising  Act,  6 
Geo.  IV..  c.  16,  sec  108.  provides  ^at,  "no 
creditor,  having  security  for  his  debt,  &c., 
shall  receive  more  than  a  ratable  part  of  such 
debt,  except  in  respect  to  any  execution  or  ex- 
tent, served  and  levied  by  seizure  upon,  or  any 
mortgage  or  lien  upon,  any  part  of  the  prop- 
erty of  such  bankrupt,  before  the  bankruptcy. " 
Thus  classing  judgments  with  mortgages,  under 
the  word  "s^urities."  And  the  Irish  Bankrupt 
Act,  11  &  13  Geo.  III.,  c.  8.  sec.  5,  enacted, 
that  "nothing  herein  contained  shall  extend  to 
any  security  by  judgment,  obtained  before  the 
bankrupt  became  a  trader."  Mr.  Eden  (Eden 
on  BanKruptcy,  285)  remarks,  concerning  the 
difference  in  phraseology  between  the  21  ^mes 
I.,  and  6  Qco.  IV.,  that  the  general  term,  secu- 
rity, employed  the  latter,  would  necessarily 
include  att  tbe  particulars  enumerated  In  the 
old  statute;  that  is,  security  necessarily  includes 
judgments.  In  many  of  the  states,  a  bond  and 
warrant  of  attorney  to  enter  up  judgment  is  a 
usual  mode  of  takmg  security  for  a  debt,  and 
judgmenu  thus  entered  are  treated  as  securities, 
and  an  equitable  jurisdiction  exercised  over 
them  by  courts  of  law.  In  some  states,  they 
operate  only  as  a  lien  on  the  lands  of  the 
debtor,  in  others,  on  his  personal  estate  also 
•(Broton  v.  Cl(yrke,  4  How.,  4);  and  [•167 
wherever,  by  the  local  law,  a  judgment  or  an 
execution  operates  to  make  a  lien  on  property, 
we  are  of  opinion,  it  is  to  be  deemed  a  security; 
and  when  rendered  upon  confession,  under  a 
power  given  by  tbe  debtor  for  that  purpose,  it 
18  a  security  nuwie  or  given  by  him  within  the 
meaning  of  the  Bankrupt  Act,  and  is  void,  if 
accompanied  by  the  facts  made  necessary  by 
that  Act  to  render  securities  void.  These  facta 
are,  that  the  security  was  given  "in  contempla- 
tion of  bankruptcy,  and  for  the  purpose  of  glv- 
ii^  any  credits,  mdorser,  surety,  or  other  per- 
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Bon,  a  preference  or  priority  over  the  general 
creditors  of  such  batranipt. 

The  inquiry,  whether  lliis  securitT  was  given 
in  contemplation  of  bankruptcy,  involves  the 
question  wnat  is  meant  by  those  words.  It  Is 
underalood  that,  while  the  bankrupt  law  was 
in  operation,  different  interpretations  were 
placed  upon  them  in  different  circuits.  By 
some  judces,  they  were  held  to  mean  contem- 
plation of  insolvencv — of  a  simple  inability  to 

Eay,  as  debts  shoulaljecome  payable — whereby 
in  business  would  be  broken  up;  this  was  con- 
ridered  to  be  a  state  of  bankruptcy,  the  con- 
templation of  which  was  sufficient.  By  other 
judges,  it  was  held,  that  the  debtor  must  con- 
template an  act  of  bankruptcy,  or  a  voluntary 
application  for  the  bankrupt  law.  {In  re  Pearee, 
6  Law.  261;  in  re  Jtowell.  6  Law,  298;  Jotm 
V.  Hoteland,  8  Met.  R,  877;  Taylor  v.  Whit^ 
AffUM.  5  Humph.,  840.) 

It  is  somewhat  remarkable  that  this  question 
should  be  presented  for  the  first  time  for  the 
decision  of  this  court  after  the  law  has  been  so 
long  repealed,  and  nearly  all  proceedings  under 
it  terminated.  Perhaps  the  ezplanatloD  may 
be  found  in  the  fact  that  when  securities  have 
been  given  within  two  months  before  the  pres- 
entation of  a  petition  by  or  against  the  debtor, 
the  evidence  would  usaally  bring  the  case 
within  either  interpretation  of  the  law.  How- 
ever  this  may  be,  it  is  now  presented  for  decis- 
ion; and  we  are  of  opinion  that,  to  render  the 
security  void,  the  debtor  must  have  contem- 
plated an  act  of  bankruptcv,  or  an  application 
by  himself  to  be  decreed  a  bankrupt. 

Under  the  common  law,  conveyances  by  a 
debtor,  to  bonajtde  creditors,  are  valid,  though 
the  debtor  has  become  Insolvent  and  fallm, 
and  makes  the  conveyance  for  the  sole  purpose 
of  giving  R  preference  over  his  other  creditors. 
This  common  'law  right,  it  was  the  object  of 
the  second  section  of  the  Act  to  restrain;  but, 
at  the  same  time,  in  so  guarded  a  way  as 
uot  to  interfere  with  transactions  consistent 
with  the  reasonable  accomplishment  of  the  ob- 
jects of  the  Act.  To  give  to  these  words,  con- 
templation of  bankruptcy,  a  broad  scope,  and 
somewhat  loose  meaning,  would  not  be  in  fur- 
therance of  the  general  purpose  with  which 
they  were  introduced. 

IttS*]  "The  word  "bankruptcy"  occurs 
many  times  in  this  Act.  It  is  entitled  "An 
Act  to  establish  a  uniform  system  of  bankrupt- 
cy." And  the  word  is  manifestly  used  in  other 
parts  of  the  law  to  describe  a  particular  legal 
gtaivs,  to  be  ascertained  and  declared  by  a  ju- 
dicial decree.  It  cannot  be  easily  admitted 
that  this  very  precise  and  definite  term  is  used 
in  this  clause  to  signify  something  quite  differ- 
ent. It  is  certainly  true  in  point  of  fact,  that, 
even  a  merchant  may  contemplate  Insolvency 
sod  the  breaking  up  of  his  business,  and  yet 
not  contemplate  Dankruptcy.  Be  may  confi- 
dently believe  that  his  personal  character,  and 
the  state  of  his  affairs,  and  the  disposition  of 
his  creditors,  are  such,  that  when  they  shall 
have  examined  into  bis  condition  they  will  ex- 
tend the  times  of  payment  of  their  debts,  and 
enable  him  to  mume  his  business.  A  person, 
not  a  merchant,  banker,  &c.,  and  consequently 
uot  liable  to  be  proceeded  against  and  made  a 
bankrupt,  though  insolvent,  may  have  come  to 
n  determination  that  he  will  not  petition.  The 
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contemplation  of  one  of  these  states,  not  being 
in  fact  the  contemplation  of  the  other,  to  say 
that  both  were  included  in  a  term  which  de- 
scribes only  one  of  them,  would  be  a  departure 
from  sound  principles  of  interpretation.  More- 
over, the  provisos  in  this  section  tend  to 
show  what  was  the  real  meaning  of  this  first 
enacting  clause.  The  object  of  these  provisos 
was,  to  protect  bona  fiat  dealings  with  the 
bankrupt,  .more  than  two  months  before  the 
filing  of  the  petition  by  or  against  him,  pro- 
vide the  other  party  was  ignorant  of  such  an 
intent,  on  the  part  of  the  Minkrupt,  as  made 
the  security  inv^id  under  the  first  enacting 
clause.  And  the  language  is,  "provided  that 
the  other  party  to  any  suoi  dealings  or  transao* 
tions  had  no  notice  of  a  prior  act  ofbankruptcy. 
or  of  the  intention  of  the  bankrupt  to  take  the 
benefitof  this  Act."  These  facts,  of  oneof  wtiich 
a  bona  fide  creditor  must  have  notice,  to  render 
his  security  void,  if  taken  more  than  two  months 
before  the  filing  of  the  petition,  can  hardly  be 
supposed  to  be  different  from  the  facts  which 
must  exist  to  render  the  security  void  under 
the  first  clause;  or  in  other  words,  if  it  be 
enough  for  the  debtor  to  contemplate  a  slate  of 
ioBoIvency.  it  could  hardly  be  required  that  the 
(Teditor  should  have  notice  of  an  act  of  bank- 
ruptcy, or  an  Intention  to  take  the  benefit  of 
the  act.  It  would  seem  that  notice  to  the 
creditor  of  what  is  suflScient  to  avoid  the  secu- 
rity, must  deprive  him  of  its  benefits,  and  con- 
sequently, if  he  must  have  notice  of  some- 
tbing  more  than  insolvency,  something  more 
'  than  insolvency  is  required  to  render  the  secu- 
rity invalid;  and  that  we  mity  safely  take  this 
description  of  the  facta  which  a  creditor  must 
have  notice  of  to  avoid  the  security,  as  de- 
scriptive, also,  of  what  the  bankrupt  must  con- 
template to  render  it  void. 

*in  construing  a  similar  clause  in  the  [*  1 OO 
English  bankrupt  law,  there  have  been  con- 
flicting decisions.    It  has  been  held  that  con- 
templation of  a  state  of  insolvency  was  suffi- 
cient.  (Putting  V.  Tucker,  4  B.  &  AM.,  888; 
Poland  V.  Olyn.  3  Dow.  &  Ry.,  810.)  Bnt 
both  the  earlier  and  later  decisions  were  other- 
wise; and  in  our  judgment,  they  contain  the 
sounder  rule.    {Fidgeon  v.  SJutrpe,  5  Taunt.,  i 
545;  HarUhom  v.  ahdden,  2  Bes.  &  Pull.,  588; 
QHMm  V.  Phillipps,  7  B.  &  C,  5i1»;  Belcher  ; 
Prittie,  10  Bing.,  408;  Morgan  v.  Brundrett,  | 
5  Bam.  &  Ad.,  297;  and  see  the  opini<ai  of  ! 
Patteson,  J.,  in  the  last  case.) 

Considering,  then,  that  it  is  necessaiy  to 
show  that  the  debtor  contemplated  an  act  of 
bankruptcy,  or  a  decree  adjudging  him  a  bank- 
rupt on  his  own  petition,  at.  what  time  in  this 
case  must  he  have  had  this  in  contemplation  t 
He  gave  the  power  of  attorney  on  the  7tb  of  I 
Apm;  the  judgment  was  confessed  and  en- 
tered up  on  the  next  day;  the  execution  was  ! 
taken  out  and  levied,  and  the  Hen  created  there-  j 
by,  on  the  22d  of  May;  and  five  days  after- 
vrards,  being  less  than  two  months  after  the  ! 
execution  of  the  power,  the  debtor  presented 
the  petition  under  which  he  was  decreed  a 
bankrupt.  The  only  act  done  by  tlie  debtor 
was  the  execution  and  delivery  of  the  power 
of  attorney.   It  was  a  security  by  him  made 
or  given,  only  by  reason  of  that  instmmeU. 
What  followed  were  acts  of  the  creditor  and  of 
officers  of  the  law,  with  which  the  debtor  kao 
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more  connected  than  with  the  delivery  by  a 
creditor  of  a  deed  to  the  office  of  the  regiBter, 
lo  be  recorded,  or  the  act  of  the  reffister  in  re- 
cording it.  It  would  seem  that,  if  the  intent  of 
ibe  debtor  is  to  give  a  legal  quality  to  a 
tmmciiui,  it  must  be  an  intent  accompaDyiog 
IB  Id  done  by  himself,  and  not  an  intent  or 
paTpose  ttihiag  In  his-mind  afterwards,  while 
tUra  persons  are  acting;  and  that,  conse- 
quently, we  must  inquire  whether  the  debtor 
ronlemplated  bankruptcy  when  he  executed 
Uk  power.  It  is  true,  this  construction  would 
put  it  in  thfr  power  of  craditon,  1:^  taking 
a  brad  and  warrant  of  attorney,  while  the 
debtor  waa  solvent  and  did  not  contemplate 
bukniptCT,  to  enter  up  a  judgment  and  is- 
me  execution,  and  by  a  levy  acquire  a  valid 
lien,  down  to  the  very  moment  when  the  title 
of  the  assifcnee  began.  But  this  was  undoubt- 
edly 80  under  Ibe  statute  of  James,  which,  like 
oors,  contained  oo  provision  to  meet  this  mis- 
chief; and  it  became  so  great  thiu.  by  the  lOStli 
KCtioa  of  the  Revising  Act  of  6  Geo.  IV.,  It 
was  enacted,  that  "no  creditor,  though  for  a 
raluaUe  condderstion,  who  shall  sue  out  exe- 
oiticm  on  any  jud^ent  obtained  b^  default, 
confession,  orn^di«tf,  shall  avail  himself  of 
toch  execution,  to  the  prejudice  of  other  fair 
erediiors,  but  ahall  be  paid  ratably  with  such 
crediiora." 

If  the  Bankrupt  Act  of  1841  had  continued 
170*]  to  exist,  a  'similar  addition  to  its  pro- 
virioM  would  doubtless  have  become  necessary. 

It  remains  to  inquire  whether  the  debtor  in 
this  case,  in  'point  oi  fact,  contemplated  bank- 
ruptcy, and  designed  to  give  a  preference  to 
the  appellants,  when  be  executed  the  power  on 
the  7Ui  of  April. 

It  has  been  slated  at  the  bar  that  by  some  ac- 
cident, much  of  the  evidence  bearing  on  this 
queslioa  was  lost,  and  is  not  inserted  in  the  rec- 
ord. We  have  no  doubt  of  the  fact:  but  this 
question  must  be  decided  here  upon  what  re- 
mains; and  we  tliink  there  is  sufficient  now  on 
the  record  to  show  that  bankruptcy  was  in  con- 
lenplatitm  when  the  power  was  given.  Thepeti- 
lioo  lo  be  decreed  a  bankrupt  was  filed  only 
Stty  days  after  the  date  of  the  power.  No  ma- 
terial change  in  the  slate  of  the  debtor's  affairs 
ippears  to  nave  occurred  between  the  7th  of 
^ril  and  the  27th  of  May.  The  onl^  property 
nieb  came  into  the  hands  of  the  asslenee,  un- 
corered  by  valid  liensof  particularcredltors,  was 
the  $I,8W  made  by  this  execution  out  of  prop 
erty  already  incumbered  by  a  mortgage  to 
mother  creditor,  for  the  sum  of  upwards  of 
|t,400  dated  on  the  l8th  of  March  preceding, 
and  which  has  been  adjudged  by  the  Circuit 
Court  to  be  void,  under  the  second  section  of 
the  Bankrupt  Act.  and  no  appeal  taken. 

The  bankrupt  was  a  member  of  a  mercantile 
Ann,  doing  business  in  Cincinnati  and  New 
Orieuii,  and  the  commercial  paper  of  this  firm, 
to  a  very  large  amount,  had  been  protested  for 
Bon-paymea^  and  was  known  to  the  bankrupt 
to  have  been  so,  before  this  power  was  given. 
Holding  an  execution  for  $14,800,  the  appel- 
lants were  able  to  make  upon  it  only  $1,300. 
Both  the  mercantile  firm  and  the  individual 
bankrupt  were  in  a  state  of  deep,  and  so  far 
ts  appears,  irretrievable  insolvency,  and  there 
is  no  reason  to  doubt  the  bankrupt  knew  these 
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facts.  Though  a  competent  witness  for  the 
appellants  on  the  question  of  his  own  intent, 
and  able  to  give  decisive  evidence,  if  believed, 
he  has  not  feen  examined,  nor  is  Uiere  any  evi- 
dence in  the  record  to  control  the  strong  pre- 
sumption that  the  purpose  he  executed  on  the 
38d  of  May.  by  filing  his  petition,  existed  in 
his  mind,  fifty  days  before,  when  his  circum- 
stances were  the  same,  and  the  inducements  to 
take  advantage  of  the  Act  were  as  great,  as  at 
the  time  he  actually  attempted  to  do  so. 

It  is  true  the  appellants  say  in  their  an- 
swers they  did  not  know  or  believe,  when  the 
power  was  given,  and  do  not  now  believe,  the 
debtor  then  contemplated  bankruptcy.  But 
their  answer,  though  responsive,  in  this  par- 
ticular, to  the  bill,  is  entitled  to  little  weight 
ooncerniug  the  state  of  mind  of  the  debtor,  no 
reasons  bemg  given  for  their  belief  and  none  of 
the  facts  explaraed  *from  which  an  op-  r*l  T 1 
posite  inference  is  to  be  drawn  v9  Cranch,  160); 
and  thehrown  state  of  mind  is  not  material,  be- 
cause the  peHtion  was  filed  within  two  months 
after  the  duie  of  the  power. 

It  has  been  suggested  that  the  execution  of  the 
power  of  attorney  by  Mahard  was  in  itself  an  act 
of  bankruptcy,  because  he  thereby  procured 
his  goods  to  be  taken  on  execution.  But  the 
Act  requires  that  this  should  be  done  willingly, 
or  fraudulently.  The  Bucklngbams  being  bona 
fide  creditors  there  is  no  ground  upon  which 
this  act  can  be  deemed  fraudulent  unless  it  was 
done  in  contemplation  of  bankruptcv  and  with 
intent  to  give  a  preference,  and  lliis  would 
bring  us  back  to  the  inquiry  whether  such  con- 
templation and  intent  existed;  and  it  is  ex- 
plicitly denied  by  the  answers  of  the  Buck- 
Ingbams  ttiat  the  power  was  executed  by 
Mabard  willingly,  it  having  been  done  un- 
der strong  pressure  by  them,  and  only  at  last 
because  a  suit  was  threatened  if  he  did  not 
comply.  There  is  no  evidence  to  control  these 
statements  In  their  answers,  so  that  we  cannot 
say  that  perae  the  giving  of  the  power  was  an 
act  of  bankruptcy.  (1  Deacon's  B.  L..  440; 
Thompton  v.  Freenan,  1  T.  R.,  155;fl«»(v. 
Mortimer,  10  B.  &  C,  44;  Morgan  v.  BruTtdrM, 
8B.  &Ad.,  297.) 

We  have  therefore  found  it  necessary  to  ^ 
into  the  inquiry  whether  the  bankrupt  did  in 
fact  contemplate  bankruptcy  when  the  power 
was  given,  and  intend  to  give  a  preference 
thereby;  and  beingof  opinion  th^hedid,  there 
is  no  error  in  the  decree  of  the  Circuit  Court  in 
this  particular. 

The  third  objection  made  to  the  decree  of 
Ihe  court  below  is,  that  it  established  the  valid- 
ity of  sundry  mortgages  on  the  property  of  Ihe 
bankrupts,  neld  by  certain  bankrupt  corpora- 
tions. It  is  alleged  by  the  appellants  that  these 
mortgages  were  void,  on  account  of  usury;  that 
though,  by  the  statute  law  of  Ohlcr.  a  usurious  . 
contract  is  valid,  for  the  principle  sum  lent, 
with  lawful  interest  thereon,  yet.  If  a  banking 
corporation  make  a  usurious  contract,  it  is  ut- 
terly void,  because  such  a  banking  corporation 
has  no  lawful  authority  to  make  such  a  con- 
tract, exceeds  its  powers  by  attempting  to  do 
so,  and  consequently  neither  party  is  bound 
thereby. 

We  nave  not  thought  it  necessary  to  examine 
this  position,  because  we  are  of  opinion  tliat 
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usury.  ID  either  of  these  mortgages,  U  aot 
proved. 

The  power  of  these  bankiog  corporaliODS  to 
deal  io  exchange  is  aot  controverted.  There 
is  no  usury  on  the  face  of  any  one  of  these 
transactiuns.  It  ia  incumhcn ton  the  party  who 
chat^  usury  to  prove  it ;  and  where  it  is  alleged 
to  consist  io  taking  excessive  rates  of  exchange, 
or  in  resorting  to  the  form  of  a  bill  of  exchange 
in  order  to  keep  out  of  sight  a  usurious  com- 
pensatioD  for  tlie  simple  loan  of  money,  these 
172*1  facts  must  be  proved.  *(Atidreic$  v. 
Pond  et  al..  13  Pet..  65;  Creed  y.  The  Com- 
mereial Bank,n  Ohio  R.,  469.)  The  answer 
of  each  bank  denies  such  intent,  and  avers 
that  the  exchange  charged  Id  each  case  was 
the  customarj'  and  regular  rate  nt  the  time 
of  the  discount  of  each  bill.  Then;  is  not  evi- 
dence to  prove  the  contrary.  Indut.'d,  it  was 
agreed  by  the  counsel  on  both  sides,  during  the 
argument,  that  the  rates  charged  were  the  usual 
and  customary  prices  of  exchange  between 
Cincinnati,  where  the  bills  were  drawn,  and 
New  Orleans,  where  they  were  payable,  at  the 
tiroes  they  were  discounted.  The  counsel  for 
the  appellants  urged  that  the  rates  were  higher 
than  were  charged  on  sight  bills.  But  these 
were  time  bills,  and  it  is  no  proof  of  usury 
that  the  banks  did  not  take  the  market  rates 
on  sight  bills  whicb  they  did  not  discount,  if 
they  took  only  the  market  rates  on  those  they 
did  discount.  It  was  also  insisted  that  the 
banlcs  did  not  buy  these  bills,  but  were  the  Aret 
takers  for  loans  of  money  made  to  the  drawers. 
But  we  are  unable  to  perceive  how  the  fact 
that  the  bonks  were  the  first  takers  can  be  of 
any  Importance  in  this  case,  nor  do  we  deem 
it  material  that  the  bills  were  discounted  for  the 
drawers. 

The  reason  why  the  addition  of  the  current 
rate  of  exchange  to  the  legal  rate  of  interest 
does  not  constitute  usury  is.  that  the  former  is 
a  just  and  lawful  compensation  for  receiving 
payment  at  a  place  where  the  money  is  ex- 
pected to  be  lesa  valuable  than  at  the  place 
where  it  is  advanced  and  lent.  And  this  reason 
c\isl8  when  the  lender  discounts  the  drawer's 
bill  as  well  as  when  he  buys  a  bill  in  the  mar- 
ket of  the  payee.  In  neither  case  is  it  usurj'  to 
take  the  regular  and  customary  compensation 
for  the  loss  in  value  by  change  in  place  of 
payment.  It  la  areued  that  no  usage  orcustom 
can  make  an  unlawful  contract  valid.  This 
most  be  admitted.  But  the  contract  is  not  un- 
lawful, unless  moretiian  six  per  cent,  has  been 
reserved  or  taken  for  interest;  if  more  has  been 
retierved  or  taken,  not  for  the  loan  and  forbear- 
ance, but  for  a  change  in  the  place  of  pay- 
ment, then  ttie  contract  is  lawful;  and  in  de- 
termining whether  the  excess  over  six  per  cent, 
has  been  reserved  for  interest,  or  as  a  just  com- 
pensation for  changing  tlie  place  of  payment, 
the  ctistom,  or  the  market  value  of  this  change, 
is  evidence  or  the  real  intent  of  the  parties, 
and  so  evidence  of  the  validity  of  the  contract. 

Our  opiuion  is  that  usury  was  not  made  out 
in  either  of  these  mortgages  and  that  there  was 
no  error  in  the  decree  of  the  court  below  de- 
claring iheir  validity. 

Tlie  decree  of  the  Circuit  Court  ia  affirmed, 
nUh  eottt. 

ORDER. 

This  cause  came  on  to  be  beard  on  the  tna- 
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script  of  the  record  from  the  Circuit  Court 
of  the  Uoited  States  for  the  District  "of  (*  1 73 
Ohio,  and  was  argued  by  counsel;  onconaid- 
etatioD  whereof,  it  is  now  here  ordered,  ad- 
judged and  decieed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be.  and  the  same  is  hereby  afflnned.  with  costs. 

Ctted-ao  How.. m,  210 ; 5 Wall.,  iU;  12  WalU  UK: 
21  Wall.,  386 ;  1  Bank.  Hen..  81,  &  90, 1« ;  8  Bank. 
Bete..  116. 123,  Itt,  ISO,  )S5.  156 :  SBank.  Beg.,  74.  ». 
W; 4  Bulk.  Ke^.,  m t  S  Bank.  R^.. 880^ Bank.  Be*.. 
149, 289  :  9  Bank.  R^.,  476 ;  16  &nk.  Reg..  41«,  509: 
Deady,  443,  563:  «  fflatchf.,  179:  7  Blatchf..  M4 ;  1 
Ctirt.,23i:  I  Dlll.,m:2Ben.,2(B.2aS,221;S  Ben., 
m  :  1  Low., 210,294.817  ;  2  Low.,3(fI. 288:2  Fllppln; 
185:  6Saw3r.,386;  1  Bis8.,4U;  1  Holmes, Si. 


SMITH  HOGAN,  ARTHUR  8.  HOGAN, 
AND  REUBBK  Y.  REYNOLDS,  PIaini^$ 

in  Error, 

AARON  ROSS,  who  sues  for  the  use  of 

ROBBRT  PaTTKRSON. 

leading — judgment  for  plaintiff  on  seeond 
count,  where  ail  pleas  leere  appJieabliB  tajlrtt, 
which  wa*  Ari^n  out  on  trial. 

Where  a  declBnttion  oontalned  two  counts,  one 
of  whicb  set  out  an  injunction  bond  with  the  ood- 
dltlon  thereto  annexed,  and  averred  a  breach,  aod 
the  second  count  was  mflrtiy  for  the  debt  In  the 
penalty ;  and  the  pleas  were  all  applicable  to  the 
ilrst  count,  which  was  upon  trial  stricken  out  by 
the  plaintiff,  and  the  court  save  Judirment  upon 
the  second  count  for  the  want  of  ft  plea,  this  Judg- 
ment was  proper,  and  must  be  affirmed. 

THIS  case  was  brought  up  by  writ  of  errcMr 
from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Mississippi. 

The  question  was  one  of  pleading  and  arose 
in  this  way: 

At  June  Term.  1840.  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi.  Aaron  Roes,  a  citizen  of  Pennsyl- 
vania, recovered  a  judgment  against  Oenrge 
Wishtman  and  Smith  Hogan.  for  $3,177.05, 
wttfi  interest  from  the  11th  day  of  December, 
1849. 

Roes  Issued  an  execution  upon  this  Judg- 
ment. 

On  the  SOtfa  of  September,  1843.  when  this 
execution  was  in  the  hands  of  the  marshal. 
Smith  Hogan  obtained  an  injunction  prohibit- 
ing further  proceedings  under  the  execution. 
The  signers  of  the  injunction  bond  were 
Smith  Hogan,  Arthur  S.  Hogan,  and  Reuben 
Y.  Reynolds. 

In  November,  184S,  in  the  Circuit  Court  of 
the  United  States,  the  following  entry  was 
made  upon  the  docket: 
Smith  Hooak  1 

V.  [-401.   Dismissed  by  order  of 

Aaron  Rose.    )    complainant's  solicitors. 

In  May,  1846,  Ross  brought  an  action  upon 
the  injunction  bond,  the  penally  of  which, 
being  double  the  amount  of  ibe  judgment,  was 
$6,854.10.  The  declaration  m  out  the  bond 
sod  averred,  as  a  breach  of  fjie  condition,  that 
Hogan  had  not  promxutcd  his  writ  of  injuac- 
tion  to  effect,  but  the  same  waa  dissolved  and 
the  bill  of  the  said  Smith,  by  said  court,  dla- 
missed.  To*thisdeclan^on,threepleas[*174 

Hqwabd  1«. 
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woe  filed  in  June.  1845,  to  the  second  and 
(bird  of  which  the  plaintiff  demurred,  and  after- 
wMidstfae  defendant  demurred  to  the  plaiutiff's 
dedaration.  All  the  demurrers  were  sus- 
laioed:  and  the  court  gave  leareto  the  plaintiff 
toimeDd  his  declaration. 

In  December,  1846,  the  plaintiff  filed  bis 
uneoded  declaration.  This  was  the  com- 
meocemeot  of  the  system  of  pleading  which 
came  bef<M%  this  fxnirt  for  review. 

The  amended  declaiBtion  con^ted  of  two 
coon  Is. 

The  first,  after  setting  out  in  hcK  verba  the 
cosdidon  of  the  injunclion  bond,  sets  out  the 
breach  of  the  condition,  specially,  in  this,  that 
the  raid  Smith  Hogan  did  not  prosecute  his 
nidwrit  of  injunction  to  efifect,  Ac.,  but  after- 
wards, &c.,  dismissed  the  same.  It  then  avers 
that,  by  means  of  the  wroog;ful  suing  out  of 
add  injanclioD.  plaintiff  has  sustiunea  damage 
to  the  amount  of  $4,000.  It  proceeds  to  aver, 
thai,  since  the  dismissal  of  the  injunction,  &c., 
neither  of  said  obligors,  nor  any  other  person, 
hath  paid  to  plaintiff  the  damages,  &c.,  nor 
iB^  part  of  the  judgment  enjoined  by  said 
Trit  of  Injunction. 

The  second  count  Is  upon  the  obligatory 
part  of  the  bond  alone,  without  any  reference 
lolhe  condition,  and  the  only  breach  assigned 
u  the  general  one.  the  non-payment  of  the 
money  mentioned  in  the  bond. 

The  defendants  put  in  the  five  following 
pleas: 

1.  And  the  said  defendants,  by  leave  of  the 
cuort  first  bad.  by  attorney,  come  and  defend 
the  wrong  ami  injury,  when,  &c.,  and  say 
odio  mn,  because  Ihey  say  that  they  have 
proaecated  their  said  injunction  with  effect,  and 
ibi$  they  pray  may  oe  inqtiired  of  by  the 
oonntry,  te. ;  and  the  plidntiif  likewise. 

TOPP  &  MlLLBB. 

%  And  for  further  plea  in  this  behalf,  the 
Mid  defendants  aay  ocftontm,  Ac.,  because  they 
lay  that  the  said  plaintiff  was  not  damnified 
or  in  any  manner  injured  bv  the  wrongful  su- 
ing out  of  said  injunction  by  the  said  Smith 
Hogan,  and  this  they  are  ready  to  verify; 
wherefore  they  pray  jud^ent,  &c. 

Repllcatioo  and  issue  id  abort  by  consent. 

Torp  &  Miller. 

S.  And  for  further  plea  in  tbia  behalf  the 
vaA  defendants  say  actio  non,  because  they 
aijtbey  have  fully,  well,  and  truly  performed 
all  and  singular  the  conditions  in  said  bond 
specified,  and  this  they  ere  ready  to  verify; 
wherefore  they  pray  judgment.  &c. 

Replication  and  issue  in  short  by  consent. 

TOFP  &  MiLLKE. 

4.  And  for  further  plea  in  this  behalf  the  said 
defendants  say  ts^io  non,  because  tbey  say  they 
bave  fully,  well,  and  truly  performed  all  and 
175*] 'siDgular  the  conditions  in  said  bond 

•pecified.  in~this,  to  wil :  that  on  the  day 

irf  ,  184  ,  at  the  district  aforesaid,  the 

■id  plaintiff  sued  out  of  the  office  of  the  clerk 
of  laid  District  Court  a  writ  of  fieri  faeia», 
bModed  on  the  judgment  In  the  bond  and  dec- 
Wition  mentioned,  which  on  the  day  and  year 
•foraald  went  into  the  hands  of  the  marshal  of 
■id  distrtet,  to  be  executed  and  returned  ac- 
cording to  law.  And  the  said  defendants  aver 
ibal  aaid  manihal.  by  virtue  of  said  execution, 
did  levy  and  mtAe,  of  the  property,  goods,  and 
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chattels  of  said  defendant.  Smith  Hoean,  a 
large  sum  of  money,  to  wit:  the  sum  of  four 

thousand  dollars,  and  this  they  are  ready  to 
verify;  wherefore  they  pray  judgment.  &c. 

9.  And  for  further  plea  in  this  behalf  the 
said  defendanta  say  actio  non,  because  they  say, 
that  the  judgment  upon  which  the  execution 
Issued,  and  to  enjoin  which  the  supposed  in- 
junction bond  upon  which  this  suit  is  founded 
was  executed,  was  fully  paid  off,  satisfied  and 
discharged,  and  before  the  issuance  of  the  exe- 
cution enjoined,  to  wit: on  the  Isl  day  of  June, 
A.  D.  1843,  at,  to  wit:  in  the  district  aforesaid, 
and  this  they  are  ready  to  verify ;  wherefore 
they  pray  Judgment,  &c. 

Datib  &  Goodwin, 

Attorneys  for  Plaintiff. 

Replication  and  iasuo. 

ToFP  &  Miller. 
To  the  fourth  plea  there  was  the  following 
special  replication : 

BepUeation  to  4th  plea. 

United  States  op  Ambrica, 

Dittrict  Court,  Northei'n  Diatriet  of  Mimtdppi. 

AaboR  Robs,  use,  &c..'j 

I 

Smith  Hooan  et  al.  ] 

And  said  plaintiff,  by  attorney,  comes,  and 
&c.,  and  says,  as  to  the  plea  of  said  defeodauts 
by  them  fourthly  above  pleaded,  predudi  non, 
&c.,  because,  he  says,  that  although  the  writ  of 
fieri  faaat,  founded  upon  the  judgment  of  tfaa. 
plaintiff  in  said  plea  mentioned,  was  levied  up- 
on two  negroes  as  the  property  of  Smith  Hogan. 
one  of  the  defendants  therein,  yet  said  plaintiff 
says  that  the  said  two  negroes  were  levied  upon 
by  the  marshal  of  said  northern  district,  at 
the  same  time,  by  virtue  of  sundry  writs  of  fieri 
fyieiaa,  founded  on  judgments  recovered  in  said 
District  Court  against  said  defendant.  Smith 
Hogan,  to  wit:  one*in  favor  of  Stephen  [*1 76 
Davis,  for  $1,194.20;  two  in  favor  of  James 
A.  Henden.  oiie  for  |1, 194.20,  and  the  other 
for  $8,582.60,  and  one  in  favor  of  Ffllows, 
Wordworth  &  Co.,  for  the  sum  of  $2,172.46, 
numbered  23,  24,  25,  and  26:  and  the  said  two 
negroes  being  afterwards  sold  by  said  marshal, 
by  virtue  of  said  several  writs  of  ^erifaa'at, 
together  with  the  writs  of  ^acuu  founded 
upon  the  judgment  of  said  plaintiff;  yet  said 
plaintiff  avers  that  the  sum  of  money,(o  wit :  the 
sum  of  $1,178.  raised  by  the  sale  of  said  negroes 
by  virtue  of  the  writs  aforesaid  was  by  the  order 
of  said  District  Court,  to  wit:  at  the  June  Term. 
1844,  thereof,  applied  and  appropriated  to  the 
payment  and  sausfactlon  of  said  other  writs 
of  fi^rifadat  above  mentioned;  and  said  plaint- 
iff avers  that  no  portion  of  said  sum  of  money 
raised  as  aforesaid  was  appropriated  or  applied 
to  the  payment  or  satisfaction  of  said  writ  of 
fieri  facifu  founded  upon  the  judgment  of 
plaintiff  in  said  plea  mentioned;  wherefore  said 
plaintiff  says  he  has  not  had  any  satisfaction  of 
his  aaid  judgment,  mentioned  in  said  plea,  and 
this  he  u  ready  to  verify,  &c. ;  wherefore  he 
prays  judgment,  Ac.     Topp  &  Millrr. 

For  plaintiff. 

To  the  second  and  third  pleas  the  plaintiff 
demurred,  as  follows: 

And  the  said  plaintiff,  as  to  the  said  pleas  of 

Digitized  by 


176 


BimtBMB  COOBT  OF  THB  UhITED  STATBB. 


18&1 


the  said  defendants  by  them  second  and  third 
above  pleaded  in  this  behalf,  says,  be  is  not 
bound  by  the  law  of  the  land  to  reply  to  the 
same;  and  for  causes  ofdemorrer  to  said  second 
plea  the  plaintiff  states  and  sets  forth  the  fol- 
lowing, to  wit: 

1st.  Said  second  plea  tender?  an  issue  to  an 
immalerial  matter,  aod  not  directly  put  in  iaaue 
by  the  declaration. 

3d.  The  said  second  plea  is  not  respoosive  to 
the  averments  in  the  declaration  mentioned ;  the 
plaintiff  does  not  complain  that  said  defendants 
failed  to  prosecute  their  said  injunction  with 
effect;  the  grammen  in  the  declaration  of  the 
plaintiff  is  this,  that  the  defendant.  Smith 
Hogan,  wrongfully  obtuned  and  sued  out  the 
injunction  by  which  the  plaintiff  was  hindered 
and  detayed  in  the  collection  of  his  said  Judg- 
ment. 

3d.  And  the  said  plea  is  in  other  respects 
informal  and  insufficient,  &c. 

EvAKS,  and  Topp  &  Millrr, 

For  plaintiff. 

And  for  cause  of  demumr  to  the  said  third 
plea,  plaintiff  shows  the  following  causes: 

Ist.  Said  plea  only  alleges  general  perform- 
ance of  the  conditions  of  the  bond,  when  spedal 
breaches  are  assigned  In  the  declaration. 
177*]    *2d.  And  is  otherwise  Informal  and 
insufficient 

£tamb,  and  Topp  &  Miller, 

For  plaintiff. 

To  the  special  replicaUon  to  the  fourth  plea, 
the  defendant  put  in  the  following  rejoinder: 

And  the  said  defendants,  as  to  the  replications 
of  the  said  plaintiff  to  the  fourth  and  sixth 
pleas  of  the  said  defendants,  say  that  the  said 
plaintiff  ought  not,  by  reason  of  anything  by 
them  in  said  r^Iications  alleged,  to  have  or 
maintain  their  afOreuUd  action  thereof  against 

them,  because  they  1-  that  the  other  writs 

of  ferifacitu  founded  on  judgments  recorded 
in  said  District  Court  a^unst  the  defendant,  as 
described  and  set  forth  in  said  replication,  were 
younger  in  point  of  time  than  the  judgment 
and  execution  founded  thereon  in  the  plea  men- 
tioned. And  the  said  defendants  in  fact  say, 
that  tfa^  said  plaintiff,  by  virtue  of  the  execu- 
tion founded  upon  the  judgment  against  one 
George  Wightmao  and  Smith  Hogan,  heiog 
the  execution  in  the  declaration  and  fourth 
and  sixtli  pleas  mentioned,  and  which  judg- 
ment was  rendered  and  recorded  in  said  Dis- 
trict Court,  at  the  June  Term  thereof,  1840. 
the  said  marshal  did  make  and  levy  of  the 
TOtnier  goods  and  chattels  of  the  defendant. 
Smith  Hogan,  the  nid  sum  of  four  thousand 
dollars  in  said  plea  mentioned.  And  the  said 
defendants  in  fact  further  say,  that  the  judg- 
ment upon  which  the  execution  issued,  as  men- 
tioned and  set  forth  in  said  replications  to  the 
fourth  and  sixth  pleas  of  the  said  defendants, 
were  not  rendered  and  record^  in  said  court 
until  the  times  as  hereinafter  mentioned.to  wit : 
the  judgment  in  favor  of  James  A.  Henden,  at 
the  June  Term,  1843,  of  said  District  Court; 
the  Judgment  in  favor  of  Stephen  Davis,  at  the 
June  Terra,  1843;  the  judgment  in  favor  of 
Fellows,  Wordworth  &  Co.,  at  the  June  Term, 
1842,  of  said  District  Court;  and  so  the  said 
defendants  in  fact  fay,  that  the  said  plaintiff 
hath  obtained  payment  and  satisfaction  of  his 
uid  execution  in  the  said  replications  men- 
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tioned,  and  this  the  said  defendants  are  ready 
to  verify ;  wherefore  they  pray  Judgment  if  the 
said  plaintiff  ought  to  have  or  maintain  bis 
aforesaid  action  thereof  against  these  defend- 
ants. Davis  &  Goodwin, 

Attorneys  for  defendants.' 

The  plaintiff  demurred  to  this  rejoinder,  and 
the  defendants  Joined  in  demurrer. 

On  the  lltb  of  December,  1846,  the  demurrer 
to  the  rejoinder  was  sustained,  and  the  court 
ordered  that  the  defendants  have  leave  to  an- 
swer over,  which  they  declined  to  do;  and 
thereupon  the  cause  was  continued  by  consent 
of  ^rties  till  the  next  term  of  the  court. 

*Iq  June,  1847,  the  cause  was  con-  [*178 
tinned  a^n. 

In  Deonnber.  1847,  it  came  on  for  trial.  A 
jury  being  impaneled,  the  plaintiff,  by  his 
attorney,  rmd  to  the  jury  the  pleadings,  a  cer- 
tificate of  the  cicrit  of  the  Circuit  Court,  show- 
ing that  the  bill  in  the  case  of /?i^an  v.  Rfuj 
was  dismissed  by  order  of  complainant's  solic- 
itors, and  there  rested  his  case.  The  defendantJi 
then  put  in  a  demurrer  to  the  evidence. 

On  the  10th  of  December.  1847.  the  follow- 
ing proceedings  took  place: 

Friday.  December  the  lOtfa.  1847. 

This  day  came  the  parties  by  their  attorneys, 
and  it  appearing  to  the  satisfaction  of  the  court 
that  defendants  have  filed  no  plea  to  the 
second  count  in  plaintiff's  declaration,  but  have 
therein  wholly  made  default:  It  is  therefore 
considered  by  the  court,  that  plaintiff  recover 
of  defendants  the  sum  of  six  thousand  three 
hundred  and  fifty  four  do^ars  and  ten  cents 
debt,  in  the  said  second  count  in  the  declara- 
tion mentioned,  and  also  the  costs  in  this  cause 
expended.  And  the  plaintiff,  by  attorney, 
comes  and  remits  the  sum  of  twenty-six  hun- 
dred sixty-two  dollars  and  seventy-eight  cents, 
being  part  of  the  judgment  above  mentioned. 

D^endants'  motion  In  arrest  of  Judgment, 
filed  and  entered  December  10th,  lSt7,  ss  fol- 
lows, to  wit: 

Aaron  Robs,  use  of,  •Sec.,') 

r.  [401. 

Smith  Hooak  and  others.  J 

The  defendants  move  the  court  to  arrest  the 
judgment  in  this  case : 

1.  Because  the  court  cannot  pronounce  a 
final  judgment  upon  the  second  count  in  the 
declaration. 

3.  For  other  causes. 

Davis  &  QooDwra. 
Also,  afterwards,  to  wit:  on  the  Ilth  dar  of 
December,  being  a  day  of  the  December  Term 
of  said  court  last  aforesaid,  the  further  pro- 
ceedings were  had  in  the  foregoing  cause,  to 
wit: 

Aaron  Ross,  use  of  Robert  Patterson, 
e. 

Smith  Hooak,  AnTntiR  8.  Hooah, 

AND  RBCBBN  T.  RbTBOLDB. 

Saturday.  December  the  11th.  1847. 
Ttiis  day  came  the  parties,  by  their  attomvya. 
and  then  came  on  to  be  heard  defendants'  de- 
murrer to  plaintiff's  testimony ;  in  which  said 
demurrer  the  plainUff  was  ordered  to  Join,  bat 
refused  to  Johi,  and  thereupon  dismissed  the 
first  count  In  his  declaration  *tat  forth;[*170 
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wbereupcm  the  defendants  demanded  judgment 
oo  the  demurrer  to  the  evidence  for  want 
of  joinder  thereto,  which  is  refused  by  tbe 
court. 

And  also,  afterwarda.  to  wit:  on  the  day  and 
It  tbe  tenn  last  aboTc  atated,  the  further  pro- 
eenlings  were  bad  in  the  aforesaid  cause,  to 
wit: 

Amok  Roes,  who  sues  fw  the  use  of 
Robert  Patterson, 


V. 


401. 


&IITH  HOOAN,    AhTHUK   3.  HOOAN, 

AXD  Reuben  T.  Ketnoldb. 

Saturday,  December  the  11th,  1847. 
This  dajc  again  came  the  parties,  by  their  at- 
tomeya,  and  thereupon  came  on  to  be  heard 
defendants*  motion  to  arrest  the  Judgment  ren- 
dered Id  this  cause  on  yesterday;  and,  after  ar- 
gument, it  is  considered  by  the  court  that  said 
motion  be  overruled. 

A.  writ  of  error  brought  all  these  proceediogs 
np  to  this  court. 

It  was  argued  by  Mr.  Rmben  DavU  for  tbe 
pJftintiEFs  in  error,  and  Mr.  Coxe  for  the  de- 
fendant in  error. 

Mr.  D»Tis:  This  was  an  action  of  debt 
founded  upon  an  injunction  bond.  The  decla- 
TUi(Hi  contained  two  counts.  The  first  count 
•ets  out  the  bond  and  condition,  and  assigns 
tveaches;  the  second  is  only  upon  the  penal 
pvt  of  the  bond.  Tbe  defendantB  below  filed 
but  one  plea,  which  undertakes  to  answer 
the  whole  declaration,  and  is  an  answer  to  the 
whole. 

Tbe  i«e  having  been  put  to  the  jury,  the 
pltintifl  introduced  his  proof  and  closed. 
Thereupon  the  defendants  demurred  to  the 
testimony,  and  tendered  an  issue  to  tbe  court. 
The  plaintiff  refused  to  join  in  the  issue  upon 
tlw  demurrer,  and  tbe  court  refused  to  compel 
him  to  do  so,  or  allow  the  defendants  to  sign 
Jutlgmcnt.  Thus  stood  the  case,  when  the 
plaintiff's  counsel  asked  the  court  for  judg- 
ment final  by  default  upon  tbe  second  count, 
upon  tbe  ground  that  it  had  n(H  been  replied 
to.  This  w^as  allowed  by  the  court;  still  leav- 
ing the  demurrer  to  the  testimony  undisposed 
of. 

The  court  certainly  erred  in  allowing  judg- 
ment upon  the  secona  count.  The  ptea  under- 
takes to  answer  the  whole  declaration;  and  if 
it  does  not  do  so,  the  objection  should  have 
been  by  demurrer.  The  plaintiff  could  not 
^  Judgment.  (6  Johns.,  68;  18  Johns.,  28; 
ao  Johas.,  471;  \  Saunders,  28,  note  8.  Chitty, 
510.) 

I  confess  that  when  a  ptea  undertakes  to  an- 
swer only  a  part  of  the  declaration,  and  tifter- 
180*j  wards  answers  more,  judgment  in  *tbat 
case  may  be  signed  for  so  mu(£  as  tbe  plea 
in  its  commencement  does  not  undertake  to 
answer.  (6  Johns.,  68;  18  Johns.,  38:  20 
Johns.,  471;  1  Saunders,  28.  note  8;  2  Chitty, 
510.) 

It  was  a  manifest  error  to  allow  plaintiff  to 
talte  judgment,  even  if  the  plea  had  not  ex- 
tended to  the  second  count  of  the  declaration 
final  (4  Phillips,  Bvidence.  160;  2  Saunders, 
PletdlDg  and  Evidence,  819.) 

The  only  remaining  question  is,  what  the 
Judgment  of  the  court  shall  be.   There  can  be 
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DO  question  that  the  court  will  feel  it  tobelhcir 
duty  to  reverse  the  judgment  below.  This 
being  done,  I  insist  that  it  will  be  the  duty  of 
the  court  to  render  upon  the  demurrer  such 
judgment  as  the  court  below  should  have  ren- 
dered in  the  case.  There  can  be  no  necessity 
for  rever^og  the  judgment,  and  returning  to 
the  court  below,  as  there  is  nothing  to  be  settled 
by  that  court. 

Mr.  Coxe*  after  stating  tbe  nattire  of  the 
amended  declaration,  proceeded  to  comment 
upon  the  rest  of  the  pleadings. 

The  defendants  appear  and  plead  several 
pleas; 

1.  AcHo  non,  because  they  have  proseeuted 
their  injunction  with  effect,  and  pray  an  issue 
to  the  country. 

2.  Qeneral  non  damn^fieaim  with  a  verifica- 
tion. 

3.  Qeneral  performance  of  condition  with  a 
verification. 

4.  Full  performance  of  all  and  singular  the 
conditions  of  said  bond,  in  this,  viz. :  that  plaint- 
iff sued  out  a  writ  of  fieri f<una»  on  the  judg- 
ment in  the  bond  and  declaration  mentioned, 
which  went  into  the  hands  of  the  marshal ;  and 
that  the  said  marshal  did,  by  virtue  of  the 
same,  levy  and  make,  of  tbe  property  of  said 
Smith  Hogan  $4,000;  no  time  specified. 

5.  That  prior  to  the  issuing  of  tbe  execution 
enjoiued.  viz. :  in  June,  18&,  the  judgment 
upon  which  it  issued  was  fully  paid. 

It  will  be  observed  that  oyer  is  not  prayed 
of  either  tbe  bond  or  tbe  condition,  and  conse- 
quently none  was  given.  The  five  pieas  put  in, 
informal  and  defective  as  they  are  in  many  re- 
spects, while  they  profess  to  answer  the  entire 
declaration,  are  substantially  only  an  answer 
to  tbe  first  count,  leaving  the  second  unnoticed. 
The  pleadings  on  both  sides,  after  the  narr., 
are  unskillf uTly  drawn :  a  replication  is  filed  to 
the  4th  plea,  to  which  there  is  a  rejoin- 
der and  a  demurrer  to  that  rejoinder,  a  de- 
murrer to  the  2d  and  3d  pleas,  issue  joined 
on  the  first.  The  demurrer  to  the  rejoinder 
was  argued  and  sustained;  leave  given  to  de- 
fendants to  answer  over,  which  was  declined; 
whereupon  judgment  on  that  wsb  given  for 
plaintiff. 

The  cause  came  on  to  be  tried  on  the  issue 
joined  on  the  first  plea;  after  the  plaintiff  bad 
produced  his  evidence,  defendants  *de-  [*181 
rourred  to  tbe  evidence,  which  demurrer  was 
argued:  and  afterwuds  the  court  rendered 
judgment  for  plaintiff  on  the  second  count  in 
the  declaration  for  want  of  a  plea;  a  motion 
was  made  in  arrest  of  judgment,  which  was 
overruled.  The  demurrer  to  the  evidence 
came  on  to  be  heard,  the  plaintiff  refusing  to 

J'oin  therein  and  dismissing  tbe  first  count  in 
lis  declaration,  and  judgment  was  entered  for 
plaintiff  on  the  .2d  count. 

It  cannot  be  doubted  that  there  was  much  ir- 
regularity in  the  conduct  of  the  case;  but  it  all 
originated  in  the  bad  pleading  of  defendants, 
and  it  is  apparent  that  the  final  jud^ent  is  in 
accordance  with  the  law  and  justice  of  tbe 
case. 

The  rule  of  pleading  is  clearly  laid  down  by 
Mr.  Sergeant  Williams.  1  Saund,,  28.  n.  8,  and 
,  the  authorities  there  cited.  Every  plea  must 
:  answer  the  whole  declaration  or  count.  If  a 
I  plea,  as  in  this  case,  begin  with  an  answer  to 
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the  whole  declaratioD,  but  in  truth  the  matter 
pleaded  is  oolj  an  answer  to  part,  the  whole 
plea  IB  bad.  In  such  case  plaintiif  may  take 
judgment  for  the  part  unanswered  aa  hj  nil 
dieit.  (4Bep.,63a;  1  Chit.  Rep.,  182,  note  a; 
M.,  536,  n.) 

It  must  be  apparent  on  the  whole  pleadings 
that  defendants  had  no  defense  to  the  action, 
and  merely  made  defense  for  delay,  and  that 
plaintiff  is  entitled  to  judgment  on  the  merits. 


Mr.  Jti$Uee  Daniel  delivered  ttie  opinion  of 
the  court: 

This  waB  an  action  of  debt  instituted  by  the 
defendant  in  error,  who  was  plaintiff  in  the 
court  below  against  the  plaintiffs  in  error,  as 
the  obligors  in  an  Injunction  bond.  To  the 
original  declaration  three  pleas  were  filed  at  the 
June  Term  of  the  court,  1845;  to  the  second 
and  third  of  these  pleas  the  plaintiff  demurred; 
and  at  the  December  Term,  1846,  Uie  defend- 
anlB  demurred  to  the  plaintiff's  declaration. 
Tlie  demurrers  to  the  two  pleas  above  men- 
tioned were  sustained  by  the  court,  and  after- 
wards, viz. :  on  the  10th  December,  1846,  the 
court  decided  fn  favor  of  the  demurrer  to  the 
declaration;  giving  at  the  same  time  leave  to 
amend.  The  pltuntiff,  under  this  leave,  flled 
his  amended  declaration,  presenting  the  case 
which  was  acted  upon  in  the  court  below.  The 
amended  declaration  consists  of  two  counts; 
the  first  sets  out  the  injunction  bond  with  the 
condition  thereto  annexed,  and  alleges  a  breach 
of  that  condition  as  the  special  ground  of  the 
action.  The  second  count  is  for  the  penalty  of 
the  bond,  as  having  l>een  forfeited  by  failure  of 
payment.  The  defendants  filed  five  pleas  to 
the  amended  declaration;  upon  the  first  of 
tlieae  pleas  an  issue  of  fact  was  joined,  and  the 
four  following  were  by  the  court  adjudged  bad 
upon  demurrer.  At  the  December  l^rm  of 
the  court,  1847,  the  cause  coming  on  for  trial 
182*J  upon  the  issue  joined  *upon  the  first 
plea,  after  the  testimony  on  the  part  of  the 
plaintiff  was  closed,  the  defendants  tendered  a 
demurrer  to  the  evidence  offered  by  the  plaint- 
iff, but  in  this  the  plaintiff  refused  to  join,  and 
dismissed  or  struck  out  the  first  count  in  his 
declaration ;  whereupon  the  defendants  moved 
the  court  for  judgment  on  the  demurrer  to 
evidence,  for  want  of  a  joinder  thereon,  but 
this  motion  the  court  refused  to  grant,  and 
afterward  entered  up  the  following  Judgment; 
"  It  appearing  to  the  satisfaction  of  the  court 
that  the  defendants  have  filed  no  plea  to  the 
second  count  in  the  plaintiff's  declaration,  but 
have  therein  made  default;  it  is  therefore  con- 
sidered by  the  court  that  the  plaintiff  recover 
of  the  defendants  the  sum  of  six  thousand  three 
hundred  and  fifty-four  doUars  and  ten  cents 
debt  in  the  second  count  in  the  declaration 
mentioned,  and  the  costs  in  this  cause  ex- 
pended. 

If  in  our  examination  of  the  decidon  of  the 
Circuit  Court,  it  were  deemed  necessary  to  pass 
upon  the  legal  effect  of  the  pleas  tenderea  by 
the  defendants  Ijelow,  and  overruled  by  the 
court,  we  could  have  no '  hesitation  in  pro- 
nounchig  each  of  those  pleas  bad  upon  de- 
murrer. It  is  a  settled  mle  in  pleading,  that 
whertfrer  a  plea  In  Ita  commracemoit  professes 
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to  respond  to  the  entire  declaration  or  count, 
and  is  in  substance  and  reality  in  answer  to  part 
only  of  such  declaration  or  count,  the  plea  is 
bad,  and  the  defect  may  be  availed  of,  upon 
demurrer.  If  a  plea  profess  in  the  commence- 
ment to  answra  only  part  of  the  declaration  or 
count,  and  Is  In  troth  and  substance  a  response 
to  such  part  alone,  the  plaintiff  should  not  de- 
mur, because  the  residue  of  the  count  or  dec- 
laration is  unanswered,  but  should  take  judg- 
ment for  that  residue  by  hQ  didt,  as  by  demur- 
ring he  would  operate  a  discontinuance  of  the 
enlire  cause,  The  authoritieB  ujraB  these  can- 
ons of  pleading  wilt  be  found  collected  from 
the  earuest  decisions  by  Sergeant  Williams  In 
note  8  to  the  case  of  The  Earl  of  Manelutter 
Vala,  1  Saunders,  28.  The  same  rules  are  ex- 
pressl  V  affirmed  in  Tippet  v.  May,  1  Bosanquet 
&  Puller,  411 ;  Everard  v.  Patteraon,  6  Taunton, 
635;  Wilcox  v.  Neteman,  1  Chitty  Reports, 
183,  and  HaUet  v.  HUma.  18  Johnson,  28.  In 
the  case  before  us  every  plea  tendered  the 
defendants  embraces  within  its  commencement 
the  entire  cause  of  action,  averring  that  the 
plidotiff  should  not  have  or  maintain  his  action ; 

f'et  each  of  them,  in  its  body  and  sul^lance,  is 
imited  to  the  condition  of  the  injunction  bond 
and  to  some  stipulation  iu  that  condition  to 
which  each  plea  specifically  refers.  The  pleas 
demurred  to.  therefore,  could  not  but  be  prop- 
erly overruled ;  and  with  respect  to  that  upon 
which  issue  was  jraned,  it  being  immaterial 
and  inconclusive  as  to  the  entire  declaration, 
and  defective  in  the  same  sense  with  tbe  others, 
had  the  issue  been  found  against  the  plaintiff, 
he  would  *8till  have  been  entitled  to  1*183 
judgment  non  obulante  veredicto.  But  upon 
this  record  there  remains  no  subject  for  tbe  ap- 
plication of  the  rules  of  pleading  above  adverted 
to.  The  first  count  in  the  declaration  having 
been  dismissed  or  stricken  out,  everything 
which  was  pertinent  strictly  to  tbat  count,  or 
which  constituted  a  defense  to  the  case  made 
thereby,  falls  with  the  count  against  which  such 
defense  was  interposed.  The  case  then  re- 
mains solely  on  the  second  count  in  the  declara- 
tion, and  ft  cannot  be  pretended  that  to  this 
count,  consisting  purely  of  a  money  claim,  con- 
nected with  no  condition,  any  pleas  have  been 
interposed  upon  this  record  to  this  count;  there- 
fore the  case  must  be  considered  as  one  of  plain 
default  entirely  unanswered  by  the  defendant 
below,  and  as  having  i-n  properly  so  treated 
the  Clrcnil  Court. 

ThajvidgmtniefOu  Oireuii  Court  it  ther^ort 

affirmed. 

OBDKH. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  tbe  judgment 
of  the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  an- 
num. 
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THOXAfl  3.  COFF££.  PlaiiU^ff  ia  Error,  ! 
«. 

THEPLAITTERS^BANEOFTENNESSEE. 

1»  Miaimppi.  in  mit  on  joint  promite  on  n<0O- 
HMe  paper,  judgment  may  be  taken  againtt 
me,.  Owugh  d^/endantt  plead  joinUy~-judg- 
nent  on  eommon  money  eounte  in  turn  action, 
eupported. 

Bt  the  elerentb  Motl<Hi  of  the  Judiciary  Act,  1 
Stat  at  Large,  78.  no  ution  can  be  brought  In  the 
federal  cuurts  upoa  a  promlBSory  note  or  other 
cboae  In  action,  hy  an  oastgnce,  uolen  the  action 
couU  bavp  been  malatalnea.  If  tbere  bad  been  no 
sadgnment.  But  an  indorsee  may  sue  bis  own  Im- 
iDcdtale  indoraer. 

Hence,  where  an  action  vaa  brouyht  bran  Indor- 
trt  upon  checks  which  had  been  Inoorsea  from  one 
person  to  another  In  the  aame  state,  and  some  of 
the  counts  of  tbe  doolaratlon  tnwed  the  title 
through  these  indorsements,  no  recovery  could 
bare  been  had  upon  those  counts. 

But  tbe  declaration  also  contained  tbe  oommon 
iDODey  counts :  and*  upon  tbe  trial,  tbeeo  were  the 
oaly  counts  wblcb  reuulned,  all  the  rest  bavinsr 
beennrlcken  out.  The  suit  airalnat  the  maker,  and 
also  agalnat  all  the  Indorsers,  except  one,  bad  been 
dlieontlnued. 

The  iiatute  of  the  state  where  tbe  trial  took 
place  authorized  a  suit  upon  such  an  Instrument  as 
It  It  weraa  Joint  and  several  contract. 

lite  dtsmbaal  of  tbe  suit  against  all  the  indorsers 
«scept  one,  and  the  Btrlklny  out  of  all  the  counts 
uslnst  Um  except  tbe  common  money  counts, 
freed  tbejudinnent  anlost  blm  from  all  obleotlon ; 
md.  tfaer«bre,  when  nrouaht  upfOT  review  upon  a 
writ  of  mor.  It  must  be  affirmed. 

THIS  caae  was  brought  up  by  writ  of  error 
from  tbe  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi. 
184*]    *The  facts  are  stated  in  the  opinion 
of  Ibe  court. 

It  was  arjmed  by  Mr.  Core  for  the  plaintiff 
in  error,  and  Mr.  Badger  for  the  defendants  in 
error. 

Hr.  Coze :  This  was  an  action  in  the  Cir- 
cuit Court  of  the  United  States  by  the  Planters' 
Btok  Sffainst  plaintiff  in  error  and  six  others, 
u  Ihe  drawers  and  indorseni  of  several  checks, 
bilk,  promissory  notes,  &c.  The  plaintiff  is 
nerred  Ic  be  a  corporalioD.  created  by  the  laws 
of  Tennessee,  &c. ;  and  each  and  every  of  the 
defendants  is  averred  to  be  a  citizen  of  tbe 
fltate  of  Mississippi,  and  these  averments  were 
Deceaaiy  to  give  jurisdiction  to  the  court.  The 
declaration  contains  numerous  special  counts, 

10  all  of  which,  however,  the  instrument  which 

11  the  subject  of  it  is  averred  to  have  been 
Bide  in  the  State  of  Mississippi,  between  par- 
lies, citizens  of  that  State,  and  which,  after 
ttreral  indorsements,  finally  came  to  tbe  hands 
of  plaintiff.  In  no  one  instance,  however,  was 
Uk  defendant  the  immediate  indorser  to  plaint- 
iff. It  is  supposed  that  In  such  a  case  the  Cir- 
cnit  Court  bad  no  jurisdiction.  {Young  v. 
Bryati.  0  Wheat.,  146;  Sullivan  v.  FuUcn 
Skamboat  Companj/,  6  Wheat.,  460;  MoUan  v. 
Tvrraiue,  0  Wheat,  687;  Boom  t.  Gee,  11 
Peters,  80.) 

The  only  ground  upon  which  jurisdiction  in 
tliU  case  can  be  sustained  is  supposed  to  be  pre- 
MDted  in  the  last  count  in  the  declaration.  This 
is  the  common  money  count. 

Tliis  action  is.  as  lias  teen  stated,  tnought 
<^Bally  a«ainat  seven  defendants.  Every 
Munthi  the  declaraUon  was  a  joint  contract. 
IflKe  of  tbe  defendants  were  served  with  the 
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first  process;  five  upon  the  second  or  o^An) sum- 
mons. It  does  not  appear  ever  to  have  been 
served  on  tbe  Mississippi  and  Alabama  Rail- 
road Companv.  Moss,  Packett,  Coffee,  and 
Sheldon  plead  nan  assumpsit  jointly;  Crozier 
pleads  seiparately.  The  death  of  Washington 
and  SheltoD  is  suggested,  and  the  suit  abated 
as  regards  them.  This  is  the  proper  course 
when  defendants  are  jointly  responsible,  but 
not  when  their  liabilities  are  several  and  dis- 
tinct. The  plaintiffs  then  discontinued  the  ac- 
tion as  to  all  the  defendants,  except  Coffee, 

gliUntlff  in  error,  and  forthwith  proceeded  to 
ave  a  jury  Impaneled  to  try  the  issue  joined. 
Verdict  and  judgment  for  plaintiffs  against 
Coffee. 

The  record  then  presents  this  case:  All  the 
defendants  are  averred  to  be  jointly  responsible 
on  a  joint  contract.  Plaintiff  in  error,  with 
two  of  his  associates,  pleads  a  joint  plea.  Up- 
on this  issue  is  joined.  It  is  insisted  that  under 
these  circumstances  a  discontinuance  of  the  ac- 
tion against  one  U  a  discontinuance  as  against 
all. 

*The  issue  being  upon  a  joint  plea,  [*  1 85 
averring  that  the  parties  did  not,  as  is  alleged 
in  the  declaration,  jointly  promise,  the  verdict 
and  judgment  against  C^ee  singly,  as  having 
made  a  several  promise,  Is  a  depature  from 
the  issue,  and  void. 

When  the  narr.  con^ted  of  two  counts 
against  two  Individuals,  and  demurrer  because 
one  of  the  defendants  was  not  named  in  the 
last  count,  plaintiff  cannot  enter  a  nd.  prot.  on 
that  count,  and  proceed  on  the  other.  So  if  one 
pleads  infancy,  planllff  cannot  enter  a  Jial.  proa. 
as  to  him,  and  proceed  against  the  other. 
(Tidd's  Pr.,  680.)  In  aatumpdt  or  other  action 
upon  contract,  plaintiff cannoteuteranol. prM. 
as  to  one,  unless  it  be  for  some  matter  operating 
in  his  personal  discharge,  without  releai^g 
the  others.   (Tidd,  632.) 

In  the  case  at  bar,  the  declaration  avers  a 
joint  contract  between  the  plaintiffs  and  seven 
dtfendonts.  Three  of  the  defendants  being 
served  with  process,  appear  and  plead  jointly 
that  they  did  not  promise  as  Is  alleged  against 
them.  The  death  of  some  of  the  daendonts  la 
suggested,  and  consequently  all  the  others  are 
to  be  considered  as  living.  At  this  stage  of  the 
case  the  plaintiff  discontinued  his  action 
against  all  the  defendants  except  one,  and  pro- 
ceeds to  take  a  verdict  and  judgment  agamst 
him. 

It  is  admitted  upon  authority  that  If  one 
alone  is  sued  upon  a  joint  contract,  he  must 
avail  himself  of  tbe  non  joinder  of  his  co-con* 
tractor  by  a  plea  in  abatement.  If,  however, 
the  plaintiff  in  his  declaration  shows  the  con- 
tract to  be  joint,  no  plea  in  abatement  is  re- 
quired, if  It  also  appear  that  the  par^  who 
ought  to  have  been  joined  is  living.  (1  Chltty, 
PI.,  28;  1  SaunderB,  391.)  This  doctrine  Is 
distinctly  laid  down  In  Seott  t.  Oodtoin,  1 
Bos.  &Full.,  78;  2  Saund..  432,  Wms.  Note; 
United  Hlate*  v.  Linn.  \  How.,  104;  JlnHed 
Statee  v.  Oirault,  11  How.,  22.) 

Such  omission,  apparent  on  plaintiffs'  plead- 
ings, may  either  be  moved  Id  arrest  of  judg- 
ment or  in  error. 

Mr.  Badger,  fat  defendants  in  error: 

It  Is  coDtended.  for  the  defendants  In  errOT, 
that  there  Is  no  error  In  the  judgment.  The 
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jurisdictioD  of  the  court  below  Ib  evident  upon 
the  undisputed  avenneota  of  the  declaration. 

There  was  nothing  irregular;  Dothinfr  t-rronc- 
OUB  in  penniltitig  the  discontinuance  iis  to  the 
other  parties:  on  the  contrary,  tlic  regularity 
and  legality  of  the  proceeding  huve  been  sanc- 
tioned oy  cases  in  this  court. 

In  the  case  of  McAfee  v,  Doremus,  5  How. , 
68,  McAfee  had  been  sued  in  the  Circuit  Court 
of  MissiBBlppi  as  indorser  of  a  bill  of  ex 
change,  jointly,  with  four  persons  as  the  draw- 
1 86*J  ers  of  the  •bill.  McAfee  appeared, 
and  pleaded  severally  the  general  \b8\ic, 
and  three  of  the  four  drawers  having  been 
served  with  process,  the  action  was  dis- 
continued as  to  the  four,  carried  on  against  Mc- 
Afee alone,  sod  upon  a  judgment  rendered 
against  him,  a  writ  of  error  was  brought  in 
this  court.  Here  the  judgment  was  unani- 
mously afflrmeU.the  court  saying  that  there  w  as 
"no  objection,  in  principle  or  in  practice,  to 
the  discontinuance  of  the  writ  against  the 
drawers  of  the  bill." 

In  T/u  Bank  of  the  United  States  v.  Moat.  6 
How.,  S3,  there  was,  on  appearance  try  all  the 
defendants,  a  joint  plea,  and  afterwards  the 
action  was  discontinued  as  to  one  of  the  partieB. 
and  a  verdict  and  judgment  taken  against  the 
others.  To  this,  there  was  no  obJecUon  taken 
below  or  here,  and  no  writ  of  error  was  brought 
upon  the  judgment. 

Mr.  JuOice  Daniel  delivered  the  opinion  of 
the  court: 

The  questions  of  law  to  be  decided  in  this 
cause,  arise  upon  the  following  facts :  The  de- 
fendant in  error  (the  plantiff  in  the  court  be- 
low), described  in  the  pleadings  to  be  a  corpora- 
tion created  by  the  laws  of  the  State  of  Tennes- 
see, the  stockholders  of  which  are  citizens  of 
Tennessee,  declared  in  auum^p$U,  in  the  court 
below  agidnst  the  MisussippI  and  Alabama 
Railroad  Company,  averred  to  be  a  corpora- 
tion created  by  tlie  laws  of  Mississippi,  and 
also  against  William  H.  Sbelton,  Robert  6. 
Crozier,  Henry  K.  Moss.  Samuel  M.  puckett, 
Thomas  G.  Coffee  (the  plaintiff  in  error),  and 
William  H.  Washington,  averring  the  said  in- 
dividuals to  be  all  citizens  of  the^tate  of  Mis- 
sissippi. The  declaration  contained  twenty- 
four  counts  ;twcntv-three  of  which  set  out  re- 
spectively checks  drawn  by  the  Mississippi  and 
Alabama  Railroad  Compaay,  for  dinercnt 
sums  of  money,  payable  to  some  of  the  individ- 
ual defendants  in  the  court  below,  and  in- 
dorsed bv  the  payee  and  successively  by  the 
other  deiendantfi,  so  as  at  last  to  become  pay- 
able to  the  plaintiff  below,  the  defendant  in 
error,  as  the  last  iudorsee. 

The  last  or  twenty-fourth  count  in  the  dec- 
laration was  upon  an  indebitatus  assumpnt, 
for  one  hundred  and  fifty  thousand  dollars,  for 
money  lent  and  advanced,  for  the  like  sum  for 
mone^  laid  out  and  expended,  and  for  the  like 
sum  for  mtiney  had  and  received,  laying  the 
damages  at  three  hundred  thousand  dollars. 

The  defendants  below,  Moss,  Puckett,  Sbel- 
ton. and  Coffee,  the  plaintiff  in  error,  appear- 
ed to  the  suit  and  pleaded  jointly  the  general  is- 
sue. Crozier  also  appeared  and  pleaded  non  a«- 
tumptU.  The  Mississippi  and  Alabama  Railroad 
Company  did  not  appear.  Afterwards,  upon  a 
suggestion  of  the  deaUi  of  WashingtoD  and  Shel- 
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ton,  the  suit  was  abated  as  to  these  parties,  and 
upon  the  motion  of  the  plaintiff  below,  the  de- 
fendant  in  error,  *the  suit  was  ordered  [*1 87 
to  be  discontinued  as  to  all  the  defendants  be- 
low except  the  plaintiff  in  error;  and  a  Jury  be- 
ing impaneled  upon  the  issue  joined  as  to  bim, 
found  a  verdict  against  him  in  damages  for  the 
sum  of  (149,924.97  for  which  sum  togetber 
nith  costs  of  suit,  a  judgment  was  entered  by 
the  Circuit  Court.  No  exception  appears  to 
have  been  taken  to  the  forms  of  proceeding, 
nor  to  any  nding  by  the  court  upon  the  trial, 
and  the  questions  for  consideration  here  are 
raised  upon  facts  as  above  set  forth. 

On  behalf  of  the  plaintiff  in  error  it  ia  insist- 
ed,  that  upon  none  of  the  twenty-three  counta, 
each  of  which  sets  forth  a  deduction  of  title  by 
intermefliate  indorsements  from  the  payeea,  can 
this  action  be  maintained,  because  it  appears, 
on  the  face  of  those  counts,  that  the  drafts  or 
checks  constituting  the  claim  were  drawn  by  a 
corporation  siluat^  within  the  State  of  Missis- 
sippi, and  the  members  of  which  corporation 
were  citizens  and  inhabitants  of  that  State,  in 
favor  of  payees  who,  being  also  dtizens  of  tbat 
State,  could  not  sue  upon  those  drafts  in  the 
courts  of  the  United  States,  and  could  not.  by 
indorsement,  confer  upon  others  a  right  denied 
by  the  law  to  themselves. 

By  the  11th  tsction  of  the  Act  of  Congress 
establishing  the  Judidai  Courts  of  the  United 
States,  It  Is  declared,  that  no  District  or  Circuit 
Court  of  the  United  States  shall  have  cogni- 
zance of  any  suit  to  recover  the  contents  of 
any  promissory  note  or  other  chose  In  action, 
in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover 
the  said  contents,  if  no  assignment  bad  been 
made,  except  in  cases  of  foreign  bills  of  ex- 
change. This  provision  has  been  expound- 
ed oj  this  court  as  early  as  1779  m  the 
case  of  Tunter's  AdmintBtratfir  v.  The  Baitk 
of  North  America,  4  Dall.,  8.  It  has  re- 
ceived a  further  interpretation  in  the  case  of 
Montalet  v.  Murray,  4  Cranch,  48;  of  Toung 
V.  Bi^an,6Wheat.,14(i;of  if(*So«v.  Torrajuse, 
9  Wheat.,  687;  and  of  Emnav.  Qee,  11  Pet., 
80.  These  several  decisions  have  settled  the 
construction  of  the  11th  section  of  the  Ju- 
diciary Act,  and  the  principle  thef  have 
aflBrmed  is  unquestionably  fatal  to  a  nght  of 
recovery  under  the  first  twenty-three  counts, 
for  they  deny  jurisdiction  in  the  courts  of  the 
United  States  over  cases  of  intermediate  deduc- 
tion of  title  from  the  payee,  where  such  payee 
and  the  maker  of  the  instrument  are  citizens  of 
Uie  same  st^,  wilh  the  exception  of  foreign 
bills  of  exchange;  and  in  the  case  before  us 
every  special  count  is  framed  upon  a  title  thus 
deduced;  and  is  not  within  the  exception  made 
by  the  statute.  But  whilst  the  authorities  cited 
have  laid  down  the  above  doctrine  with  refer- 
ence to  intermediate  deductions  of  title  from 
the  payee  of  a  note  or  check,  they  have  ruled 
with  equal  clearness  that  as  between  the 
"immediate  indorsee  and  indorser,  be- 
ing  citizens  and  inhabitants  of  different  slates, 
the  jurisdiction  of  the  federal  courts  attaches, 
as  upon  a  diiitinct  contract  between  these  par- 
ties, independently  of  the  residence  of  the  origi- 
nal and  remote  parties  to  the  instrument.  Upon 
the  doctrine  thus  ruled,  the  following  question 
recurs  for  our  decision  upon  this  record,  viz. : 

HowuD  18. 
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whether  liie  p]&iuiiff  below,  the  defeodaat  in 
OTor,  as  a  corporatinn  created  by  and  dtuated 
wiUiiD  the  State  of  TennesBee,  aod  tlie  mem- 
ben  of  which  corporation  were  cUizens  of  that 
State,  as  immediate  indomee  of  the  plaintiff  in 
errm,  aciiizen  and  inhabitant  of  the  State  of 
HiMiasippi,  had  rhe  right  to  a  recovery  against 
tiim.  as  the  inunet^ate  indorser  of  the  □ot«8  or 
checrks  on  which  the  action  was  founded.  As 
to  the  genera)  principle  relative  to  the  jurisdic- 
lioa  of  the  federal  courts,  aod  as  to  the  right  of 
recorery  or  of  action  as  between  the  immediate 
iodoreee  and  indorser,  wc  have  already  staled 
that  principle  as  having  been  conclusively  set- 
tled; if  then  there  can  be  an  objection  to  its 
application  or  controlling  effect  in  the  case  be- 
fore us.  it  must  exist  as  to  the  manner  of  that 
ai^icatioD  in  the  proceedingB  in  this  cause, 
ana  not  to  the  rule  itself.  Such  objection,  it 
has  been  attempted,  on  the  part  of  the  plaintiff 
in  error,  lo  maintaio.  Thus  it  is  disclosed 
upon  the  record,  that  after  the  gedera]  issue 
pleaded  by  all  the  defendants  except  the  Mis- 
ussippi  and  Alabama  Railroad,  who  were  in 
default,  the  action  was  by  order  of  the  Circuit 
Court,  on  the  motion  of  the  plaintiff,  diswn- 
lioued  as  to  all  the  defendants  except  the  now 
I^tiff  in  error,  the  last  indorser,  and  as  to 
him  also,  upon  all  the  counts  except  the  gen- 
eral indelnUitu$  amimpsU,  upon  which  the  case 
was  tried  and  verdict  and  judgment  obtained. 
It  has  been  Insisted,  that  the  proceeding  just 
meotioned,  under  the  order  of  the  Circuit 
Court,  was  erroneous;  that  the  liability  of  tlie 
defendants  was  a  Joint  liability,  as  set  forth  hi 
the  declaration,  and  could  not  be  severed  upon 
motion,  and  that  the  discontinuan^  as  to  one 
of  the  defendants  was  a  discontinuance  as  to 
tbem  all.  It  may  here  be  remarked,  in  the 
fint  place,  that  however  the  liability  of  the  de- 
feodimts  below  may  have  been  presented  by  the 
declaration,  it  is  certain  that  the  responsibility 
(A  the  indorser  to  his  immediate  Indorsee,  is 
itrictly^  a  several  responsibili^,  and  that  so  far 
u  the  jurisdiction  oMhe  federal  court 'is  con- 
cenied.  there  is  no  right  in  the  indorsee  to  look 
beyond  that  reaponsibility  into  transactions  be- 
tween citizens  of  the  same  state.  The  courts 
of  the  United  States,  therefore,  could  not,  upon 
the  face  of  the  pleadiogs,  take  cognizance  of 
questions  beyond  the  several  responsibility 
iridng  out  of  the  transaction  between  the  in- 
dtmee  and  tUs  Immediate  indorser.  We  deem 
it  uanecessary.  however,  to  examine  critically, 
189*]  in  connection  with  *the  proceedings 
had  in  this  cause,  the  doctrine  of  jomt  and  sev- 
eral obligations  as  settled  by  the  common  taw 
aod  the  rules  of  pleading  founded  thereon,  and 
are  the  lees  disposed  to  listen  to  objections 
dnwn  from  that  source  at  this  stage  of  the  case, 
ai  not  an  exception  has  been  taken  upon  the 
record  to  any  of  the  proceedings  in  the  Circuit 
Court,  which  are  therefore  entitled  to  every 
presurapttoo  in  their  favor,  whether  of  fact  o*r 
Uw,  which  is  not  excluded  by  absolute  author- 
ity. But  the  proceedings  in  this  case  should 
not  be  tested  1^  the  rules  of  the  common  law 
in  relation  to  joint  and  several  obligations;  but 
"bonid  be  Judged  of  by  the  regtilations  of  a 
local  polity  which  has  been  adopted  by  the 
courts  of  the  United  States,  and  in  conformity 
with  which  t  he  pleadings  in  this  case  have  been 
coniroll<;d  and  modeled, 
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By  the  statute  of  MiKissippi  {vide  Howard 
Hutchinson's  edition,  c.  44,  p.  578,  s.  0)  it  Is 
declared  that,  "Every  joint  oond,  covenant, 
bill,  or  promissory  note,  shall  be  deemed  and 
construed  to  have  the  same  effect  in  law  as  a 
oint  and  several  bond,  covenant,  bill,  or  prom- 
ssory  note,  and  it  shall  be  lawful  to  sue  out 
process  and  proceed  to  judgment  against  any 
one  of  the  obligors,  covenantors  or  drawers  of 
such  bond,  covenant,  bill  or  promissory  note, 
in  the  same  manner  as  If  the  same  were  joint 
and  several."  In  thesame  collection,  c.  w,  p. 
594,  sec.  28,  it  is  laid  down,  that  "it  shall  here- 
after be  lawful  for  the  holder  or  holders  of  any 
covenant,  bond,  bill  or  promissory  note,  signed 
by  two  or  more  persons,  to  sue  any  numtwr  of 
the  covenantors,  obligors  or  drawers  thereof  in 
one  and  thesame  action." 

By  these  statutory  provisions  the  rules  pre- 
scribed under  the  coramoa  law  with  respect  to 
suits  upon  joint  and  several  promises  have  been 
essentially  changed,  and  the  same  license 
which  concedes  to  a  party  the  power  of  insti- 
tuting his  suit  against  one  or  more,  or  all  the 
parties  to  an  undertaking,  carries  with  it  by 
necessary  implication  the  right  to  prosecute  or 
discontinue  it  in  the  same  sense  and  to  the 
same  extent  and  degree.  In  accordance  with 
this  conclusion  is  the  interpretation  given  to 
the  statutes  of  Mississippi  by  the  Supreme 
Court  of  that  State,  as  will  be  seen  in  the  cases 
of  Peyton  <£  HaUiday  v.  Scott,  3  How.,  Miss. 
Rep.,  870;  Lunch  et  ai.  v,  Gommiariorurt  of 
the  Sinking  Fund,  4  Id.,  877;  Den^ton  v. 
Lewi»,  6  Id.,  517;  Pre/w^  v.  Oiruthere  ^  al.,  7 
Id..  804;  and  that  interpretation  by  the  State 
Court  of  these  statutes,  has  been  repeatedly 
sanctioned  as  a  rule  of  proceeding  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Mississippi,  by  the  decisions  of  this  court,  as 
will  be  seen  by  the  cases  of  McAfee  v.  Dore- 
mu»,  5  How.,  58;  of  T/U  Bank  of  the  United 
State*  V.  Mom  et  ai.,  6  How.,  81 ;  and  of  The 
United StaUt v.  GfirauUetal.,  n*How.,r*l»0 
S^.  It  follows,  then,  from  the  foregoing  au- 
thorities, as  an  inevitable  conclusion,  that 
whether  the  undertakings  set  out  in  the  special 
counts  or  in  the  general  indebitatut  assumput 
be  taken  as  joint  or  as  joint  and  several.  It 
would  have  consUtuted  no  valid  objeoion  to 
the  proceedings  in  the  Circuit  Court  by  which 
the  cause  was  discontinued,  as  to  all  the  de- 
fendants save  the  last  or  immediate  indorser, 
even  had  such  an  objection  been  directly  and 
expressly  presented  and  reserved  by  the  plead- 
ings. That  discontinuance  deprived  him  of  no 
right,  imposed  upon  him  no  burden  or  respon- 
sibility he  was  not  already  bound  to  sustain— -it 
merely  left  him  in  the  exact  position  In  which 
his  undertaking  with  the  plaintiff  below  could 
bo  regularly  and  properly  adjudicated. 

Upon  full  eonnderaUon.  ther^dre,  we  think 
that  the  mdffment  af  tA«  Circuit  Court  ihould 
be,  and  the  mMme  ia  hertiiy  affirmed. 

ORDEK. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  Dtetrict  of 
Mississippi,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjiidited  by  this  court,  that  the  judgment  of 
sua  OtrctU'  Court  in  this  cause  be,  and  the 
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same  Is  hereby  affirmed,  with  costs  and  dam- 
age! at  the  rate  of  dx  per  centum  per  annum. 

Cited— 1  Curt.,  147:  1  Abb.  U.  S..  806. 


ALEXANDER  H.  WEEM3.  PlaiiUiff  in 
Error, 

9. 

ANN  OEOROE.  CONELLY  GEORGE, 
ROSE  ANN  GEORGE,  Wife  of  John 
Stken;  MARY  ANN  GEORGE.  Wife 
of  Thomas  Conn;  NANCY  GEORGE, 
Wife  of  James  Gilmoxjr;  MARGARET 
GEORGE.  Wife  of  William  Miller; 
JOHN  8TEEN.  THOMAS  CONN.  JAMES 
GILMOUK.  AND  WILLIAM  MILLER. 

Writ  of  error  io  U.  S.  Circuit  Court  for  Loui- 
siana-^  Wliole  ea»e  mtbmitied  to  judge  without 
jury — Admiasion  or  rgeetion  of  evidenee, 
cannot  be  tmigjud  for  error. 

Where  there  weB  a  snle  of  an  undivided  moiety 
of  a  tract  of  land,  and  the  purchaser  undertook  to 
extinvulsb  certain  liens  upon  tt,  which  he  failed  to 
do ;  and  in  consequence  of  Bucn  failure  the  Ileus 
were  enforced,  and  had  to  be  paid  br  the  heire  of 
the  orlifloal  owner,  a  ault  hy  these  heirs  against 
the  purchaser  to  recover  damagee  for  the  non-f  ttl- 
fltlment  of  his  contract  to  extinguish  the  Hens, 
was  not  within  the  prohibition  of  the  11th  section 
of  the  Judidary  Act,  I  Slat,  at  Larijo,  78.  The 
heirs,  being  aliens,  had  a  right  to  eue  In  the  Cir- 
cuit Court.. 

In  a  trial  in  Loulsiann,  where  thejudge  tried  the 
whole  cane  witliout  the  intervt^ntion  of  a  Jury,  a 
hilt  of  exceptions  to  the  admission  of  testimtmy  by 
the  Judge,  cannot  be  sustained  In  this  court. 

Tbcextlngulsbmentof  the  liens  by  the  heirs  of 
the  original  owner,  was  effected  by  process  of  law 
and  attended  with  costs.  It  was  proper  that  these 
191*]  costs  also,  as  well  as  *thc  amount  of  the 
liens,  should  be  recovered  by  the  heirs  fmm  the 
dcfaultlngparty  who  had  railed  to  fulfill  his  oon- 
tract.  The  article,  1B»  of  the  Code  of  Laulstena, 
does  not  Include  this  case,  but  it  Is  Included  within 
arUcle  1024. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louieiana. 

The  plaintiff  in  error,  and  Alexander  George, 
iwing  joint  owners  of  certain  real  property, 
made  a  partition  of  it  between  them  on  the  14th 
of  JanuaiT,  1847.  by  a  written  act  of  partition, 
and  the  pfafnliff  in  error  undertook,  and  prom- 
ised to  pay,  (»rtain  promlsscnry  notis,  made  by ; 
Alexander  George  m  favor  of  John  McClain 
Dunmd,  and  which  were  secured  by  mortfiage 
on  tne  property  descriljed  in  the  act  of  parti- 
lion,  among  which  were  two  notes,  one  for  the 
sum  of  $1,803.38,  payable  on  the  1st  of  Janu- 
ary, 1846,  .with  interest  at  six  per  cent,  per 
annum  from  maturity;  and  one  for  the  sum  of 
$1,330.22.  payable  on  the  1st  of  January,  1R49,' 
with  interest  at  fix  per  cent,  per  annum  from 
maturity.  When  the  note  for  $1,805.88  fell 
due  the  plaintiff  in  error  paid  $600  on  account 
upon  it,  leaving  the  remainder  unpaid;  and. 
when  the  other  note  fell  due,  he  failed  to  pay 
It  also.  After  default  was  made  In  the  pay- 
ment ttf  the  last  note,  the  holder  of  the  two 
not«s  instituted  suit  against  the  defendants  in 
error,  the  heirs  and  legal  representatives  of 
Alexander  George,  who  was  then  dead,  and  re- 
covered the  amount  due   on   them«  viz.: 
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$1,955.60,  and  costs  of  protest,  with  interest 
at  six  per  cent,  per  annum  on  $705.88.  from 
4th  January,  1848.  and  on  the  remainder  from 
4th  January,  1849,  by  judgment,  and  issued  an 
execution  or^.  fa.,  under  which  certain  slavea 
were  seized,  in  the  Parish  of  St.  Tammany, 
and  brouglit  over  to  the  City  of  New  Orleans, 
where  they  were  sold  on  the  18th  of  June.l849. 
and  the  sum  of  |3,485.88.  out  of  the  proceeds 
of  the  sale,  were  applied  to  the  payment  of  the 
debt  and  of  the  costs  made. 

On  the  Ist  of  December,  1849,  Ann  George. 
&c..  the  defendants  in  error,  filed  their  petition 
against  Weems  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Loui- 
siana, claiming  to  l>e  re-imbursed  this  sum 
of  $2,485.88.  with  interest  and  costs.  (Another 
claim  was  made  for  the  value  of  a  negro  slave 
who  died,  but  as  a  remittitur  was  entered  be- 
fore final  judgment,  it  is  not  necessary  to  no- 
tice this  furiher.) 

The  defendant  put  in  two  pleas  to  the  juria- 
diction :  let,  that  the  plaintiffs  were  not  alieaa, 
and  2d,  that  they  derived  their  rijiht  from 
George;  and  as  he  and  Weems  were  both  citi- 
zens of  Louisiana,  the  plaintiffs  were  prohib- 
ited, by  the  llth  seclion  of  the  Judiciary  kci, 
from  bringing  suit  in  the  United  States  court. 
These  pleas  were  overruled. 

After  sundry  other  proceedings,  the  defend- 
ant filed  the  following  answer: 

*Now  comes  the  defendant  In  (he 
above-entitled  suit,  and  denies  all  and  singular 
(he  allegations  in  the  plaintiffs'  petition  con- 
tained; be  denies  specially  that  the  plainliffa 
are  the  heirs  of  said  Alexander  George,  or  that 
they  have,  or  ever  had  any  interest  in  the  sac- 
c^ion  of  said  Alexander  George.  He  denies 
that  plaintiffs  ever  authorized  the  institution  of 
this  suit,  abd  avers. that  they  have  nointereat  in 
the  pretended  causes  of  action  set  forth  in  said 
petition.  He  avers,  also,  that  he  is  in  no  man- 
ner liable  to  the  plaintiffs  herein.  Your  re- 
spondent furiher  says,  that  if  at  any  time  he 
has  refused  or  failed  to  pay  any  of  the  notes 
mentioned  in  said  petition,  it  was  t>ecause  one 
Rickerman  bad  brought  suit  against  (he  suc- 
cession of  said  Alexander  George,  claiming  a 
lien  and  privilege  upon  said  island  for  work, 
labor,  &c.,  in  constructing  a  levee  thereon, 
which  lien  and  privilege  ndther  said  Durnnd 
nor  the  curator  of  said  succession  would  dfs- 
cliarge,  and  your  respondent  is  in  no  way  lia- 
ble for  the  consequences  of  such  refusal. 
Wherefore  defendant  prays  to  tie  hence  dis- 
missed with  his  costs,  and  for  general  relief, 
&c.  Chab.  M.  Embrson, 

J.  8.  Whittakkr, 

Defendant's  attorneys. 

On  tlie  4tfa  of  April,  1850,  the  cause  came 
on  for  trial  before  the  Judge,  without  a  jury, 
when  the  following  flou  Judgment  was  givoi, 
viz. : 

This  cause  this  day  came  on  to  be  heard; 
Halscy  and  Bonford,  Esqs.,  appearing  for  the 
plaintiffs,  and  Emerson,  Ksq.,  for  the  defend- 
ant. When,  after  argument  of  counsel,  (he  court 
being  satisfied  that  the  law  and  the  evidence 
are  in  favor  of  the  pliJntifls,  Ann  George  et  al.. 
doth  order,  adjudge  and  decree,  that  the  said 
plaintiffs  do  have  and  recover  judgment 
against  the  defendant.  Alexander  W.  Weems, 
for  the  sum  of  two  thousand  four.huudred  and 
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thirty-flve  dollars  and  dgbtj  eight  cents,  with 
interest  on  nincleeQ  hunured  and  fifty-five  dol- 
Im  and  sixty  cents  of  said  sum,  from  13th 
June,  1849.  at  the  rate  of  six  per  centum  per 
umum,  until  p^d,  and  costs  of  suit  to  be 
lued. 

Judgment  rendered  4th  April,  1850. 

Judeuient  signed  32d  April,  1850. 

TsBODORB  H.  McCaleb.  [seal.] 
United  Stales  Judge. 

In  the  coune  of  the  trial,  the  following  bill 
of  exceplions  was  taken: 

Be  it  remembered,  that  on  the  trial  of  this 
catue,  the  plaintifTs  offered  in  evidence  a  cer- 
liAcate  marked  D.  of  one  N.  B  Harmcr,  clerk 
of  the  faghth  Judicial  District  Court  for  the 
Firiih  0?  8t.  TammanT»  for  the  purpose  of 
imiving  that  certain  claimB  against  the  succes- 
sion of  Alexander  Oeorgo  were  satisfied  and 
193*)  "paid  by  the  heirs  of  said  George.  To 
(be  introduction  of  this  document  the  defend- 
ant objected,  on  the  ground  that  it  was  not 
competent  nor  within  the  officiai  duties  and 
acta  of  the  clerk  to  certify  to  the  existence  of 
ftcta  from  the  inapection  of,  and  from  docu- 
meois  and  papers  on  ftte  In  the  suit;  and  that 
tlie  facts  and  the  papers  showing  them  should 
bare  been  copied,  and  the  certificategivenas  to 
the  ferity  of  ihe  copy.  The  court  overruled 
the  objection  and  admitted  the  evidence. 

Be  it  rememljered,  also,  that  on  the  trial  of 
Mud  cause  the  plaintiffs  offered  one  J.  M.  Du- 
rud  as  a  witness  to  prove  that  he.  had  brought 
f>iiit  against  the  defendant  in  this  suit,  the  said 
Alexander  W.  Weems,  to  recover  the  amount 
of  tbe  notes  set  forth  in  this  suit,  and  that  said 
Weems  had  taken  a  suspensive  appeal  from  an 
order  of  seizure  and  sale,  to  tbe  Supreme  Court 
of  tbe  State  of  Louisiana.  The  defendant  ob- 
jected to  I  tiese  facts  beinjc  stated  by  the  wit- 
ncss,  on  tbe  ground  that  it  was  not  competent 
10  prove  the  contents,  or  any  part  of  the  con- 
tenlB  of  written  documents,  or  of  judicial  rec 
onls  by  parol,  without  6rst  proving  the  destruc- 
lioD  of  the  said  documents  or  records.  But  the 
court  overrulct]  the  objection  and  permitted  the 
witness  to  testify  to  the  facts  above  mentioned. 
TaKODORB  H.  McCaleb, 

United  Stales  Judge. 

The  defendants  brought  the  case  up  to  this 
court  by  writ  of  error. 

It  was  argued  by  Mr.  MUea  Taylor  for  the 
plaintiff  in  error,  and  Mr.  lAwrtnee-  for  the 
defendants  in  error. 

Mr.  Taylor,  for  the  plaintiflin  error; 

Upon  the  trial  nf  the  cause,  the  defendants  in 
error,  in  tbe  court  below,  offered  in  evidence  a 
tetiificatc  of  the  clerk  of  the  cightli  Judicial 
District  Court  for  the  Parish  of  St.  Tammany, 
for  tbe  purpose  of  proving  thiit  certain  claims 
igaiosi  the  suceesHioti  of  Alexander  George 
were  &&tisfi^  and  paid  by  the  heirs  of  tlie  said 
GeoTzc.  To  the  introduction  of  tiiis  certiflc«  i- 
tbe  plaintiff  in  error  objected,  on  tbe  cround 
tbst  it  was  not  competent  for,  nor  witbm  the 
offldal  duties  orpower  of  tbe  clerk,  to  certify, 
to  the  existence  of  facts  from  the  inspec- 
tion of  documents  and  papers  on  file  in  a 
^1.  and  that  Kucb  facta,  if  they  existed, 
couM  only  be  shown  by  duly  ccriified  copit'S 
of  Uie  documenlH  and  papers  on  file,  sbow- 
inx  such  facts:  and  the  objection  was  over- 
ruled by  the  court,and  the  cerliflcate  admitted. 
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And  the  defendants  in  error  further  offered  one 

J.  M.  Durund  as  a  witness  to  prove  that  he  had 
brought  suit  against  the  plaintiff  va  error,  to  re- 
cover the  amount  of  the  notes  sued  on  in  this 
•case,  and  that  he.  the  plaintiff  in  error,[*194 
bad  taken  asuspensiveappeal  therein  to  the  Su- 
preme Court  o£  Louisiana.  To  the  introduction 
of  this  testimony  the  plaintiff  in  error  objected, 
on  the  ground  that  one  could  not  be  permitted  to 
prove  the  contents  or  any  part  of  the  contents, 
of  judicial  records  by  parol,  without  first  prov- 
ing the  destruction  of  the  said  records;  and  the 
objection  was  overruled,  and  the  testimony  ad- 
mitted. To  the  decisions  of  the  court  over- 
ruling these  objections,  and  admitting  the  cer- 
tificate of  the  clerk,  and  the  testimony  of  the 
witneaa  Durand,  the  plaintiff  exceptea :  and  his 
bill  of  exceptions  was  duly  allowed  and  dgncd 
by  the  court,  as  will  be  seen  at  p.  8  of  the  tran- 
script. 

And  this  ruling  of  the  court  was  erroneous, 
and  an  error  apparent  on  tbe  face  of  the  record. 

As  to  tbe  certificate  of  the  clerk: 

Ist.  If  it  relates  to  facts  shown  by  papers  or 
documents  on  file  In  his  offlce.he  cannot  certify 
the  substance  of  such  papers;  he  must  give  a 
transcript  of  them.  {Smaoi  v.  BumU,  1  Mart. , 
La.  Rep.,  N.  8.,  623;  1  Phill.  Ev.,  817.) 

2d.  If  it  related  to  facts  within  his  knowl- 
edge, it  was  inadmissible;  because  the  state- 
ment was  not  made  under  oath,  &c.  (EUieoti  v. 
Pearl,  10  Pet.,  418.) 

As  to  the  testimimyof  the  witness  Durand: 

Ist.  It  was  not  the  best  evidence  the  nature 
of  the  case  admitted  of. 

3d.  Judicial  records  can  only  be  proved  by 
copies  duly  certified  to  be  true  copies  from  the 
originals.  (1  Phillips,  Evidence,  3ii3:  Hagan 
V.  Lucas.  10  Pet.,  400.) 

Mr.  Lawrence,  for  defendants  in  error: 

The  plaintiff  in  error  pleaded  to  the  jurisdic- 
tion (p.  8),  on  the  cround  that  the  petitioners 
are  not  aliens,  as  alleged;  and  especially,  that 
the  said  Alexander  George  was,  iu  his  lifetime, 
and  at  Ihe  date  of  the  notes,  Sic. ,  a  citizen  of 
Louitiiana;  and  that  Durand  and  wife  {the  vend- 
ors to  George)  were  also  citizens  of  Louisiana. 

Tbe  first  bill  of  exceptions  states  that  the 
plaintiffs  below  offered  in  evidence  a  certificate 
of  the  clerk  of  the  Parish  Court,  for  tbe  purpose 
of  proving  that  certain  claims  against  the  suc- 
cession of  Alexander  George  were  paid  by'  the 
heirs  of  said  George,  wlucu  was  objected  to  on 
the  ground  that  llie  clerk  was  not  authorized  to 
certify  as  to  facts  from  inspection  of  records. 

The  second  bill  of  exceptions  states,  that  the 
plaintiffs  below  offered  Durand  as  a  witnesa,  to 
prove  that  he  had  brought  suit  ajsiidnst  Weems 
on  the  notes  set  forth  in  the  petition.  The  de- 
fendant objected,  on  the  ground  that  it  was  not 
competent  to  prove  the  contents  of  judicial  rec- 
ords by  parol,  first  without  proving  their  lose  or 
destruction. 

*lBt.  The  plea  to  the  jurisdiction.  [^105 

The  plaintuta  below  were  aliens.  The  action 
was  not  brought  upon  the  promissory  notes, 
hut  upon  the  agreement  in  the  act  of  partition. 
They  were  not  assignees  of  a  chose  in  action, 
iu  the  sense  of  tbe  1  ItU  Bcction  of  the  Judiciiiry 
Act.  The  plaintiffs  below  were  the  heirs  of 
GtHirge,  and  not  his  aHsignecs.  {(Jhappedelaine 
v.  Ikchemiiu,  4  Cranch,  S06;  Sere  et  al.  v. 
PitiH.  (t  Cranch,  883.) 
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2d.  As  to  the  iBt  bill  of  exceptions:  Tbe  evi- 
dence offered  is  not  shown  to  tie  material.  The 
object  of  it  was  to  prove  that  the  plalaiiffs  be- 
low had  paid  claims  ftgaiuM  the  estate  of  Alex- 
ander George,  in  order  to  show  that  they  had 
taken  possessioD  of  the  successioa  of  Alexander 
Qeor^'.and  were  dischar^Dgtbeir duties  In  that 
capacity. 

Sd.  As  to  the  3d  bill  of  exceptions:  The  evi- 
dence of  Durand  was  offered,  not  for  the  pur- 
pose of  proving  the  contents  of  a  judicial  rec- 
ord, but  simply  to  establish  the  fact  that  a  suit 
was  brought:  that  fact  being  only  used  as 
proof  of  advmand  fromWeems  before  the  cora- 
nieDcemcDt  of  an  action  against  the  defendants 
Id  error.  A  deihand  by  suit  was  not  necessary. 

4th.  The  objection,  that  the  judgment  for 
principal,  interest,  costs  of  protest  on  the  notes, 
and  for  the  further  sum  of  f 389.08,  was  errone- 
ous, is  not  well  taken;  and  the  art.  1939  of  the 
Civil  Code,  which  is  cited,  is  not  applicable. 
The  previous  articles,  from  1934,  are  applicable 
to  this  case.  (See.  also.  The  United  States  v. 
King.  7  How.,  854;  Fie3d  v.  Th*  United  Statee, 
9  Pet.,  203 ) 

ifr.  Jttitice  Grier  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  brought  this  suit  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastero  District  of  Louisiana,  against  Weems. 
the  plainUff  in  error,  by  petition,  according  to 
practice  in  the  courts  of  that  State.  They  aver, 
in  their  petiiion.that  they  are  alienfl,and  subjects 
of  iheQueenof  Great  Britain, with  the  exception 
of  two,  who  were  citizens  of  the  State  of  Illi- 
nois; and  that  they  arc  the  heirs  of  Alexander 
George,  deceased.  That  said  George,  in  his 
lifetime,  was  owner  of  a  certain  island,  the  un- 
divided moiety  of  which  he  had  sold  to  Weems. 
That  in  the  act  of  partition  between  them, 
Weems  agreed  to  pay  two  certain  notes,  ^ven 
by  George  for  the  purchase  money,  and  which 
were  secured  by  mortgage  on  the  land— one  for 
$1,805.83,  payable  on  the  Istof  January,  1848, 
and  ttie  other  for  $1,260.22,  on  the  1st  of  Janu- 
ary, 1840.  That  Weems  paid  the  »um  of  $600 
on  the  notes,  but  n^lected  or  refused  to  pay 
the  balance.  That  Alexander  George  having 
died,  and  the  defendants  in  error  having  been 
1H6*1  admitted  to  the  succession^  *hiB  heirs, 
HD  execution  was  issued  on  the  mortgage  for 
the  balance  of  the  notes,  on  which  certain 
slaves  held  by  them,  as  such  heirs,  were  seized 
and  sold;  and  the  sum  of  $2,4S5  88  raised  in 
satisfaction  of  the  balance  of  said  notes,  with 
interest  and  costs  of  suit. 

The  defendant  below  filed  two  pleas  to  the 
jurisdiclion:  1st,  That  the  plaintiffs  were  not 
aliens,  as  set  forth  in  their  bill;  and,  second, 
that  the  claim  of  the  plaintiffs  is  under  Alexan- 
der George,  who  was  a  citizen  of  Louisiana. 

These  pleas  were  overruled — the  first,  it  is  to 
beprenimed,  beoanseitwas  Dot  true  tn  fact; 
and  the  second,  because  it  was  not  good  in 
law.  For  the  plaintiffs'  petition  does  not  set 
forth  a  claim  as  assignees  of  the  negotiable 
paper  or  notes  mentioned  therein,  but  tor  dam- 
age and  loss  incurred  by  them,  from  the  neg- 
lect and  refusal  of  Weems  to  pay  certain  liens 
which  he  bad  conliacted  to  pay  In  the  act  of 
partition  between  himself  and  Qwrge. 

As  the  argument  submitted  by  the  counsel 
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for  plaintiff  in  error  does  not  insist,  that  there 
was  error  in  overruling  these  pleas  to  the  juris- 
diction, they  need  not  be  further  noticed. 
.  Tbe  case  was  afterwards  hcHrd  on  the  merits 
before  the  court,  without  the  intervention  of 
a  jury;  and  a  paper,  called  a  bill  of  excepUtma 
to  the  admission  of  certain  testimony,  ia  found 
on  the  recM^,  on  which  the  plaintiff  In  error 
seems  mainly  to  rely  for  the  reversal  of  judg- 
ment. It  might  be  thought,  perhaps,  hyper- 
critical to  object  to  tbe  form  of  this  paper,  as  it 
comes  from  a  state  where  common  law  forms 
are  little  known  in  pracUcc;  but  it  may  be  re- 
marked, that  this  document  certifies  only  that 
certain  testimony  was  offered  and  received  by 
the  court  after  objection  by  the  defendants' 
counsel,  and  does  not  state  that  any  exception 
was  taken  to  such  ruling  of  the  court,  or  that 
the  judge  who  signed  It  was  asked  to  seal,  or 
did  seal  a  bill  of  exceptions.  But,  waiving  this 
objection,  the  first  exception  is  to  receiving  in 
evidence  a  certain  paper,  marked  D.  That  pa- 
per is  not  copied  in,  or  annexed  to,  the  bill.  It 
IS  sud  to  be  a  certificate  from  the  clerk  of  the 
eighth  Judicial  District  for  the  Parish  of  Bt. 
Tammany,  offered  to  prove  that  certain  claims 
against  the  succession  of  Alexander  Geor^ 
were  paid  by  his  heirs  The  objection  to  it 
was  undoubtedly  a  good  and  valid  objection,  if 
the  contents  of  the  paper  were  what  tbe  objec- 
tion assumes  tbem  to  be.  But  as  tbe  paper 
itself  is  not  set  forth  in  the  bill,  this  court  can- 
not know  whether  the  objection  was  overruled 
because  the  paper  was  not  what  it  was  assamed 
to  be,  or  because  the  objection  was  not  well 
taken,  if  it  was. 

The  second  exception  was  to  the  admission 
of  parol  testimony,  that  a  suit  had  been  brougbt 
aeainst  tbe  defendant,  *Weems.  The  [*107 
objection,  that  the  contents  of  a  record  cannot 
be  proved  by  parol,  is  certainly  a  good  and  le- 

Sal  one.  if  such  were  the  offer  or  such  the  evi- 
ence  given  by  tbe  witness. 
But  the  billdoes  not  state  any  of  the  preced- 
ing evidence  in  the  case,  nor  the  purpose  or 
bearing  of  the  testimonv  offered.  It  may  have 
been  merely  offered  to  show  demand  of  the  pay- 
ment of  a  note;  a  fact  in  pai»,  which  may  be 
proved  in  parol,  like  any  other  mode  of  demand, 
notwithstanding  it  was  made  by  presenting  a 
writ. 

But  there  remains  an  objection  to  these  bills 
of  exception  which  is  conclusive  against  them, 
even  if  they  had  been  drawn  in  all  proper  and 
legal  form.  It  has  been  frequently  decided  by 
this  court,  that  notwithstanding  there  is  no 
distinction  between  suits  at  law  and  equity  in 
the  courts  of  Louisiana,  in  tbost;  of  tbe  United 
States  this  distinction  must  be  preserved.  When 
the  case  is  submitted  to  the  judge,  to  find  tbe 
facts  without  the  intervention  of  a  jury,  he  acts 
as  a  referee,  by  consent  of  the  parties,  and  no 
bill  of  exceptions  will  lie  to  his  reception  or  re- 
jection of  testimony,  nor  to  bis  judgment  on 
the  law.  Id  such  cases,  when  a  party  feels 
u^grleved  by  the  deci^on  of  the  court,  a  case 
should  be  made  up,  staling  the  facts  as  found 
by  tbe  court,  in  the  nature  of  a  special  verdict, 
and  the  judgment  of  the  court  thereon.  If  tes- 
timony has  been  received  after  objection,  or 
overruled,  as  incompetent  or  irrelevant,  h 
should  be  stated,  so  that  this  court  may  judge 
whether  it  was  competent,  ndevant,  or  matm- 
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&1,  in  a  just  decistoD  of  the  case.  (3oe  Craig 
T.  jfiwwri.  4  Pet.,  427.) 

In  Kddv.  The  United  Statet.  9  Pet.,  303, 
Hanlwll,  Ch.  J. ,  io  delivering  the  opioioD  of 
the  court,  says:  "As  the  case  was  not  tried  by 
■  jury,  the  exception  to  the  admission  of  evi- 
dence was  not  properly  the  subject  of  a  bill  of 
euxptiODS.  But  if  the  District  Court  improp- 
criy  admitted  the  ertdence,  the  only  effect 
would  be.  that  this  court  would  reject  that  eri- 
deoce.  and  proceed  to  decide  the  cause  as  if  it 
wen  not  on  the  record.  It  would  not,  howev- 
fs.  of  itself,  constitute  any  eround  for  the  re- 
reml  of  the  Judgment."  And  again,  in  The 
Uniied  StaUt  v.  King,  7  How..  858,  854,  it  is 
decided,  that '  'no  exception  can  be  taken  where 
there  is  do  jury,  and  where  the  question  of  law 
ii  decided  in  delivering  the  final  decision  of  the 
ocHirt.'*  And,  "when  the  court  decides  the 
fact  without  the  intervention  of  a  jury,  the  ad- 
misrion  of  illegal  testimony,  even  if  material, 
is  Dot  of  itself  a  ground  forreveraing  the  judg- 
ment, nor  is  it  properly  the  subject  of  a  mil  of 
excenttooB." 

It  to  allKed.  also,  that  there  la  error  on  the 
bee  of  thu  record,  because  the  court  allowed 
the  whole  amount  levied  from  the  property  of 
the  plaintiffs  below,  being  the  amount  of  the 
198*]  notes  *and  coats;  because,  by  art.  1929 
of  the  Code  of  Louisiana, '  'the  dama^  due  for 
delay  in  the  performance  of  an  obligation  are 
called  interest.  The  creditor  is  entitled  to  these 
damiges  without  proving  any  loss,  aud  wbat- 
erer  Ion  he  may  have  suffered  he  can  recover 
no  man."  But  we  are  of  opinion  that  this  ob- 
jection is  founded  on  a  mistake  of  the  nature 
of  the  action,  which  is  not  brought  on  the  notes 
mentimied  in  the  petition,  but  for  damages  suf 
feted  by  the  ptainti^  below,  on  account  of  the 
noD-performanoe  by  the  defendant  of  his  stip- 
nlatioDS  contained  in  fall  act  of  narUtiOD.  This 
cm,  therefore,  comes  within  the  art.  1924  of 
the  Code,  which  says:  "The  obligations  of 
coDtrscts  extending  to  whatsoever  u  incident 
to  such  ccmtracts,  the  party  who  violates  them 
is  liable,  as  one  of  the  incidents  of  his  obliga- 
tioDS,  to  the  payment  of  the  damages  which 
the  other  party  has  sustained  by  his  default." 

TKb  judgment  of  the  Circuit  Court  it  affirmed 
wiiheotU. 

ORDBK. 

This  cause  came  on  to  be  beard  on  the  tran- 
Kript  of  the  record  from  the  Circuit  Court  of 
the  Coiled  States  for  the  Bastem  District  of 
Loniuana,  uid  was  argued  by  counsel ;  on  con- 
sderuion  whereof,  it  is  now  here  ordered  and 
idjud^  by  this  court,  that  the  judgment  of 
the  taid  Circuit  Court  in  thiscause  be,  and  the 
UK  is  hereby  affirmed,  with  costs  and  dam- 
ages at  the  rale  of  six  per  centum  per  aimum. 

OM-l  VaU.,MB. 


SAMPSON  B.  LORD  aot  GEOROE  W.  JBN- 
NESS,  Plaint^*  in  Brror, 

V. 

JOHNOODDARD. 

^^^e^for  faltdy  repre»entiitg  credit  of  another 
—Intentum  to  defraud  and  deceive,  must  be 
pmei  in  order  to  charge  dsMn 
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Where  an  action  was  brought  airalnstoertaln  per- 
soDs  for  t^vlnv  a  oommeroiiu  letter  of  reoommen- 
datlon  with  Intention  to  defraud  and  deceive, 
whereby  the  party  to  whom  the  letter  wasaddreeaed 
save  credit  and  sustained  a  lota,  the  question  for 
tbejuryouffbtto  have  been  whether  ornot  there 
was  fraud  and  an  Intentloa  to  deceive,  in  giving 
the  letter. 

If  there  was  no  such  latcntloD,  if  the  parties 
honestly  stated  their  own  opinion,  believing  at  the 
time  that  they  stated  the  truth,  they  are  not  liable 
in  this  form  of  action,  althoush  the  representation 
turned  out  to  be  entirely  untrue. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  New  Hampshire. 

Goddard  was  the  plaintiff  uelow,  and  Lord 
and  Jeoness  the  defendants. 

The  declaration  in  two  counts  alleged  that 
the  plaintiffs  in  error.  October  28,  1847.  In- 
tending to  deceive  and  defraud  the  defendant 
•in  error,  wrongfully  and  deceitfully 
made  and  signed  a  letter  of  recommendation  In 
favor  of  E.  K.  West  and  A.  W.  Daby,  ad- 
dressed to  the  defendant  In  error,  in  which  they 
represented  they  had  full  confidence  in  West 
ft  Daby,  dealers  in  coal,  lumber,  Ac.,  that  they 
were  men  well  worthy  of  credit,  and  good  for 
what  they  wished  to  purchase,  and  that  West 
was  visiting  Bangor  for  the  purpose  of  purchas- 
ing lumber  for  the  Mew  York  market,  and  did 
thereby  falsely,  fraudulently,  and  deceitfully 
cause  and  procure  the  defendant  in  error  to 
sell,  and  that  he,  confiding  in  the  statementa. 
on  the  9th  of  November,  1847.  did  sell  to  Weat 
&  Daby  certain  timber  on  credit.  Sue.  Wliere- 
as,  in  fact.  West  &  Daby  were  not  worthy  of 
credit,  and  that  the  plaintiffs  in  error  well  knew 
the  same,  and  that  West  Ss  Daby  have  not  inid, 
&c. 

The  plalntiffa  tA  error  pleaded  severally,  not 
guilty,  on  which  issue  was  Joined. 

The  defendant  in  error  offered,  in  support  of 
his  declaration,  the  letter  addressed  to  him,  as 

follows,  viz.: 
"  To  John  Goddard,  Esq.,  Bangor,  Me. 
Sir— We,  the  undersigned,  have  full  confi- 
dence in  Messrs.  E.  K.  West  and  A.  W.  Daby, 
dealers  in  coul,  lumber,  lime,  &c.  They  are 
men  well  worthy  of  credit,  and  good  for  iriut 
they  wish  to  purchase.  The  bearer  of  this, 
Mr.  E.  E.  West,  is  visiting  your  city  for  the 
express  purpose  of  purchasing  lumber  for  (he 
New  York  market. 

Tours  respectfully, 
S.  B.  Lord. 
George  W.  Jennebs. 
Portsmouth.  N.  H..  October  28th,  1847." 

In  July,  1850,  the  cause  came  on  for  trial, 
when  the  jury,  under  the  instructions  of  the 
court,  found  a  verdict  for  the  plaintiff  for 
«2,St)0. 

The  bill  of  exceptions  was  very  comprehen- 
sive. It  began  with  reciting  the  writ,  the  dec- 
laration, and  other  pleadings,  then  recapitu- 
lated the  evidence  of  two  persons  with  all  the 
interrogatories  and  cross  mterrogatories,  and 
also  the  evidence  of  seven  persons  taken  up<m 
the  stand.  It  is  not  necessaiy  to  recite  any  of 
this,  as  the  point  stated  In  the  instructions  of 
the  court  was  the  only  matter  brought  into  dis- 
cu.s8ion. 

The  evidence  being  closed,  the  counsel  for 
the  defendants  then  prayed  the  honorable  court 
to  instruct  the  jury,  that,  in  order  lo  maintain 
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the  plaintiff's  declaration,  it  must  be  proved 
that  the  representations  made  were  false,  and 
that  the  defendants  made  them  knowing  th^ 
werefalscaod  Intending  todefraud  the  plaintiff ; 
and  that.  If  the  defendants  made  the  representa- 
'  tions  on  such  information  as  they  believed  to  be 
200*]true,*whether  that  information  was  true 
or  false,  this  actioD  cannot  be  maintained.  The 
defendants  further  requested  the  honorable 
court  to  charge  the  jury,  that  if  the  plaintiff 
had  not  proved,  to  the  satisfaction  of  the  jury, 
either  that  the  defendants  gave  the  recommen- 
dation  In  this  case  knowing  Uiat  tt  wu  false, 
and  intending  to  defraud  the  pl^ntiff,  or  that 
they  gave  it  without  any  Information  of  the 
credit  or  means  of  West  &  Daby;  or  if  the 
jury  believe  that  the  defendants  gave  such  in- 
formation Irespecting  said  West  A  Daby  as 
sdd  defendants  believed  to  be  true  andsufflcient, 
whether  that  lofoTmaUon  waa  true  or  false,  and 
whether  it  was  sufficient  or  not,  the  defendants 
were  entitled  to  a  verdict. 

But  the  honorable  court  declined  to  do  this, 
and  did  not  charge  the  jury  in  the  terms  and 
manner,  and  to  the  extent  prayed ;  but  the  hon- 
orable court  did  instruct  the  jury  upon  the  sub- 
ject matter  so  prayed  for  as  follows:  that,  as  a 
general  rule,  one  ground  upon  which  to  main- 
tain  the  plaintiff's  declaration  is,  it  must  be 
proved  that  the  representations  made  were 
false,  and  that  the  defendants  made  them 
knowing  thejr  were  false,  and  intending  to  de- 
fraud the  plaintiff;  and  that  if  the  del^ndants 
made  I  he  representations  on  such  iDformatioo 
as  they  believed  to  be  tnie,  whether  that  infor- 
mation was  true  or  false,  the  action  cannot  be 
m^ntained;  but  a  party,  if  stating  positively 
that  a  person  ia  entitled  to  credit,  ^ould  do  it 
from  his  own  knowledge,  or  from  full  and 
proper  inquiries;  and  then  he  is  not  liable  if  the 
debtor  is  insolvent,  unl^  the  jury  see  circum- 
stances in  the  case  of  real  fraud.  But  if  a 
party  state  this  positively  as  to  ilie  credit  of  an 
individud,  and  does  it  ignorantly,  not  know- 
iujg  the  credit  of  the  person  recfimmended,  and 
without  making  fall  and  proper  inquiries,  and 
the  statements  turn  out  to  be  false,  the  jury 
may  infer  that  those  bo  recommending  did 
wrong,  and  deceived,  because  they  roust  know 
that  tnird  persons  are  likely  to  rely  on  their 
stating  what  they  personally  know,  or  had  duly 
iriquired  about,  or  what  they  had  good  reason 
to  suppose  their  information  as  to  It  waa  suffi- 
cient and  true  If  the  defendants  in  this  case 
did  not  make  the  recommendation  upon  such 
authority  or  information  as  jou  may  think, 
under  the  instructions  they  ought  to  have 
acted  upon,  you  will  charge  them. 

Whereupon  the  counsel  for  the  defendants 
did  then  and  there  except  to  the  aforesaid  re- 
fusal, and  the  instructions  and  charge  of  the 
honorable  court. 

Upon  this  exception  the  case  come  up  to  this 
court. 

It  was  argued  by  Mr.  Norri*  for  the  plaint- 
iffs in  error,  and  Mr.  TToMium  for  tjie  de- 
fendant in  error. 

201*j  *ifr.  Norria,  for  the  plaintiffs  in 
error: 

I.  Both  counts  in  the  declaration  allege,  not 
only  that  the  plaintiffs  in  error.  inteodiDg  to 
dsiceive  and  defraud  the  defendant  in  error, 
wrongfully  and  deceitfully  made  the  represeuta- 


tions  alleged,  and  did-  thereby  falsely,  fraudu- 
lently, and  deceitfully  cause  him  to  sell  the 
lumber  to  West  &  Dauy  on  a  credit;  but  XYasv 
allege,  also,  that  the  plaintiffs  in  error  well 
knew  the  representation  to  be  false. 

Id  making  these  averments  the  pleader  but 
complied  with  the  ordinary  rules  of  pleading. 
It  was  necessary  that  the  declaration  should 
allege  in  some  form,  substantially,  that  they 
had  knowledge  of  the  falsity  of^  their  repre- 
sentations, or  an  actual  intent  to  defraud  under 
circumstances  that  made  knowledge  immate- 
rial. 

It  is  essential.  In  order  to  support  an  action 
of  this  character,  that  such  knowledge  should 
be  proved,  and  found  by  the  juir,  or  at  least 
that  an  actual  intent  to  defraud  should  be 
shown. 

That  knowledge  of'  the  fdsity  must  be 
averred  and  proved,  where  the  actaal  intent  to 
defraud  does  not  exist,  is  very  clear.  {Ptui^ 
V.  Freeman.  8  D.  &  E.,  69,  60,  62,  63.  &€.; 
Baycraft  v.  Oreatey.  2  East,  92;  AAlin  v. 
WhiU,  Holt,  N.  P.  R,,  887;  Ames  v.  MUvard, 
8  Taunt.,  687;  Foster  v.  Charles,  6  Bing.,  896; 
7  Bine.,  105;  Freeman  v.  Baker,  6  Bam.  & 
Adolph.,  797;  Moens  \.  Beytnorth,  lOMees.  & 
Welsby.U?;  mordy.  Brooke.lB  Vesey.  138.) 

The  case  of  voIUju  v.  Beans,  in  error.  6  Ad. 
&  Ellis,  N.  8.,  830. 837.  although  not  upon  a 
representation,  fully  sustains  the  principle. 

The  American  cases  are  equally  explicit. 
(Rumell  V.  Clarke's  Biecutors,  4  Cranch,  92, 94; 
Tryan  v.  WhUmarsh,  1  Met. ,  1 ;  8tane  v.  Denny, 
A  Met.,  159,  161;  Fookt  v.  Wapks.  1  Barring. 
Del.  Bep.,  181;  Toung  v.  HaU.  4  Ga.  R.,  »5; 
Boyd's  meecutors  v.  Brmen,  6  Barr's  Pcnn.  R., 
81«.) 

Perhaps  this  declaration  might  be  supported 
by  evidence  of  an  actual  intent  to  defraud, 
without  proving  knowledge  of  the  falsity  of 
the  representations. 

But  there  must  be  fraud.  {Lord  v.  CoU^, 
fl  N.  H.  Bin).,  99.  103;  Taylor  y.  Athlon,  11 
Mees.  &  Wels.,  401;  StaffwrtTa  AdminiatraW 
V.  Newsom,  9  Ired.  N.  Car.  Rep., 507;  Munroe 
V.  Gardner,  8  Brevard;  8.  Car.  Rep.,  SI ;  Allen 
V.  AddingUm,  7  Wend..  9;  Addington  v.  AUen, 
II  Wend.,  874.  882.  888,  402,  408.) 

All  these  cases  are  cxpresi  to  the  point,  that 
a  mere  false  representation  is  insufficient. 

In  case  for  a  false  warranty,  the  scienter  need 
not  be  allued  and  proved.  (2  East.  446;  I 
How.  Hiss.  Rep.,  388.)  But  this  is  *be-  [*20S 
cause  the  gravamen  of  the  action  is  the  under- 
taking of  the  defendant,  and  not  his  fraud. 
(2  East.  461,  463.)  In  the  present  case  the 
plaintiffs  in  error  are  not  parties  to  a  contract, 
and  the  grafxmm  is  fraud. 

IL  This  evidence  has  no  tendency  to  prove 
thesejmfer,  or  an  intent  to  defraud  anyone. 

The  representation  by  the  pWntiffs  in  error, 
that  they  had  full  confidence  in  West  Sc  Daby, 
and  that  they  were  well  worthy  of  (^edit,  and 
good  for  what  they  wished  to  purchase,  has  no 
tendency  to  prove  the  fact  to  be  otherwise. 
And  the  proof  of  the  fact  that  it  waa  otherwise, 
if  proved,  has  no  tendency  to  show  such 
knowled^.  or  to  show  fraud. 

But  this  is  all  the  evidence  to  charge  them. 
There  is  nothing  hsviug  even  a  remote  ten- 
dency to  show  that  they  bad  any  suspicion  t^l 
the  representation  was  not  strictly  true. 

HOWABD  18. 
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There  is  evidence  to  show  that  the;  made 
the  representatioD  fairly. 

Sappoee  ihey  maile  it  iarautiously,  without 
any  Buch  iDouiry  as  would  have  been  made  by 
more  careful  aud  suspicious  men?  It  is  clear 
thtt  Ihis  caDDOl  charfre  them.  ( Toting  v.  Go- 
Kit.  e  Johns..  23;  11  Mees.  &  Wels.,  415.) 

The  case  put  by  Polbier,  and  cited  with  ap- 
probation by  dhitf  Juitiee  Kent,  in  Upton  v. 
Yai,  0.1obn<i.,  184,  goes  even  beyond  this  case. 
"If,"  says  Pothier,  "you  bad  only  recom- 
moKled  Peter  to  his  creoltoras  honest  and  able 
to  pay,  this  was  but  advice,  and  not  any  obliga- 
titn;  and  if  Peter  was  at  the  time  insolvent, 
vnu  are  not  bound  to  indemniry  the  creditor  for 
the  sum  which  he  loaned  to  Peter,  by  means 
of  your  advi<%,  which  he  has  lost,  Nemo  ex  eon- 
tOio  Migatur.  This  rule  is  the  same  if  the  ad- 
TKX  was given  rashly  and  indiscreetly,  without 
being  du^  informed  of  the  drcumstances  of 
Peter,  provided  it  was  sincerely  ^ven.  Liber- 
urn  f«t  mique  apud  ue  erptorare  an  expediat  tibi 
eoMilium.  But  if  the  recommendation  was 
made  in  bad  faith,  and  with  knowledge  that 
Peter  was  insolvent,  in  this  case  you  are  Dound 
toiudeninify  the  creditor." 

III.  The  lepresentation  in  this  case  Is,  in  Its 
veiT  nature,  but  tlie  expression  of  an  opinion, 
and  for  this  reason  (he  action  cannot  tje  main- 
tsined  without  showing  affirmatively  knowl- 
edge of  its  falsity.  If  the  plaintiflti  in  error 
bad  fLkde  a  positive  assertion,  as  of  their  own 
knowledge,  it  would  have  been  but  the  asser- 
(ioo  of  «  strong  opinion,  without  evidence  to 
show  knowledge  of  its  falsity.  {Uaycraft  v. 
Vrautg,  3  East,  92,  which  is  the  leading  case 
DDon  this  point,  is  explicit;  see,  also,  Page  v. 
BetU,  2  Met.,  874  ;  6  N.  M.  Rep.,  102,  lOS.) 
'  IV.  There  was  nothing  to  leave  to  the  jury, 
there  being  no  evidence  to  prove  knowledge  or 
fraud  by  the  plaintiffs  in  error. 
208*]  *v.  The  charge  to  the  jury  does 
not  require  them  to  inquire  whether  the 
plaiatltn  in  eiror  had  any  knowledge  that  the 
representation  was  false,  or  any  iraudulenl 
purpose.  But  it  authorizes  them  to  find  a 
verdict  for  the  plaintiff  iu  that  action,  notwith- 
standing they  had  no  such  knowledge  or  sus- 
jiicion,  and  acted  in  entire  good  faith. 

It  leaves  to  the  jury,  in  effect,  the  question, 
whether,  in  their  opinion,  the  plaintiffs  in  error 
acted  without  sufficient  caution;  with  direc- 
tions, ID  that  case,  to  charge  tliem.  Nothing, 
it  is  believed,  having  the  character  of  authority, 
sustains  such  a  position. 

If  there  had  been  evidence  to  be  weighed  by 
the  jury,  tending  to  show  that  the  plaintiffs  in 
error  acted  in  bad  faith  (which  there  was  not), 
the  Jtuywere  not  Instrucied  to  consider  it.  and 
did  not  consider  it.  The  allegation  in  the 
original  writ  that  they  well  knew  the  falsity  of 
what  they  represented,  was  nelthw  proved  nor 
found  by  the  verdict 

Nothing  has  been  tried  except  the  question 
whether  the  jury  were  of  opinion  that  the 
I^uliffs  in  error  were  imprudent. 

VL  There  are  cases  where  a  representation 
has  been  held  to  be  fraudulent,  although  the 
psrty  had  no  knowledge  at  the  time  of  its 
falsity,  and  no  actual  intent  to  defraud 
was  shown.  {Hazard  v.  Incin,  18  Pick.,  06; 
i^tofu  Denny.  4  Met.,  161 ;  BatnmaU't  Seeeutor 
V.  Btwrton.  27  Uaioe,  808;  Snyder  v.  tindl^, 
flowaan  18  U.      Buck  14. 


1  Coxe,  N.  J..  48,  78;  Bamett  v.  Stanton.  3 
Alabama.  181;  Bvford  v.  CatdweU.  8  "Misx., 
477;  Warner  v.  J>anSel»,  1  Wood.  &  M..  91. 
107;  Mason  v.  Cronby,  1  Id.,  84a,  353;  Smuhv. 
Babeoek,  2  Id.,  246.) 

It  is  understood  that  the  defendant  in  error 
relies  upon  this  class  of  cases. 

With  the  exception  of  the  casein  Coxe  (which 
raised  a  question  respecting  the  payment  of  i 
note),  the  cases -just  ciied  were  founded  upon 
representations  by  vendors  of  property,  or  by 
their  agents. 

How  far  the  principle  of  some  of  these  cases 
may  be  regarded  as  brought  in  question  by 
Omrod  V.  Ilvth,  14  Mees.  &  Wels..  651  (in 
whl(^.  cotton  being  sold  by  the  sample,  upon 
representation  that  the  bulk  corresponded  with 
the  sample.  It  was  hrld.  that  an  action  on  the 
case  by  the  purchaser,  for  a  false  and  fraudu- 
lent representation,  was  not  maintainable  with- 
out showing  that  such  representation  was  false 
to.  the  knowledge  of  the  seller,  or  that  he  acted 
fraudulently  or  against  good  faith  in  making 
it),  we  need  not  stop  to  inquire.  (See.  also, 
Atwood  V.  SmaU,  6  Clark  &  Finnelly,  238.  388. 
447;  Skirly  v.  Garret,  9  Barn.  &  Cress,.  928.) 

It  Is  sufficient  that,  taking  the  cases  above 
cited  as  they  stand,  to  the  full  extent,  they  do 
not  apply  to  this  case. 

*1.  They  are  cases  where  the  party  [*204 
had  some  interest  to  make  the  representation. 
Here  the  cause  of  action  is  not  connected  with 
ao^  sale  by  the  plaintiffs  in  error,  or  with  any- 
thing by  which  the  assertion  can  have  t£e 
character  of  a  false  warranty.  The  action  has 
no  foundation  in  a  contract  between  the  parties. 

In  Uvmphreyn  v.  PraU,  5  Bligh.,  N.  8., 
154.  which  might  seem  at  first  to  have  some 
tendency  to  sustain  this  action,  the  learned 
counsel  for  the  defeadants  in  error  contended 
for  no  more  than  "a  principle  of  law  that  he 
who  affirms  that  which  he  does  not  know  to  be 
true,  or  that  which  he  knows  to  be  false,  to  an- 
other's prejudice,  and  his  own  gain,  is  a  wrong- 
doer," and  expressly  admitted  that,  "if  the 
party  making  the  representation  has  no  inter- 
est, the  action  may  not  lie,  unless  it  is  done 
maliciously,"  pp.  103,  163.  The  reasons  of 
the  judgment  are  not  stated  in  the  report,  but 
the  grounds  upon  which  the  case  is  to  be  sus- 
tained, as  stated  by  Mr.  ijhief  JuOiee  Tindal, 
S  Ad.  &  Ellis.  N.  a.  829.  are  very  far  from 
stistaining  the  reporter's  abstract;  which  has  na 
support  from  tlie  report  of  the  same  case,  3 
Dow.  &  Clark.  288;  Adamaon  v.  JareU,  4  Bing. , 
n6.  may  lead  to  the  belief  that  the  considem- 
tions  suggested  by  Chief  JiuOiee  Tioflal  were  lu 
truth  the  grounds  of  Lord  Winford's  opinion 
in  Humphrej/i  v.  Pratt. 

In  Tayhrv.  Axhton,  11  Mees.  A  Wels.,  415, 
Mr.  Baron  Parke  says:  "  it  isin^ed  that  even 
that"  [gross  negligence]  "accompanied  with  a 
damage  to  the  plaintiff,  in  consequence  of  that 
gross  negligence,  would  be  sufficient  to  give 
him  a  right  of  action.  From  this  proposition 
we  entirely  dissent,  because  we  are  of  opinion 
that,  independent  of  any  contract  between  the 
parties,  no  one  can  be  made  respon^ble  for  a 
representation  of  this  kind,  unless  it  be  tr&ml- 
utently  made." 

2.  In  those  cases  the  party  asserted  the  fact 
as  of  his  own  knowledge,  either  in  terms,  or  in 
a  manner  which  implied  that  he  had  such  actual 
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koowledge.  sod  this  is  relied  od  an  a  ground 
for  the  opinioD  that  be  was  HaDle.  (4  Met., 
Oil.  156,)  In  the  present  ciise  the  represent*- 
tion  begins  by  merely  stating  the  confidence  of 
the  parties  who  made  it.  ana  it  is  not  struD^r 
than  that  in  Tryonv.  W/titmargh,  1  Met,,  1.' 

8.  From  the  nature  of  mont  of  those  cases, 
the  party  might  naturally  have  had  actual 
knowledge  of  what  be  asserted,  and  be  was 
bound  to  know  It  before  he  made  a  positive  as- 
sertion, from  which  he  was  to  derive  a  benefit, 
and  which  entered  into  the  contnict  constitut- 
ing part  of  the  tea  ge»ia.  It  was  becauije  he 
might  well  have  had  the  kuowledge  that  he 
professed  to  have,  tliat  the  representation  was 
held  fraudulent.  (8  Miss.,  477.)  In  this  case, 
us  the  plaintiffs  in  error  lived  in  Portsmouth, 
and  West  &  Daby  in  New  York,  there  was  no 
reason  to  suppose  actual  know  ledge. 
205*]  The  difference  between  the  case 
at  bar  and  the  cases  referred  to,  is  further 
shown  by  what  has  been  already  8Ugge»<ted. 
Without  evidence  to  show  that  the  representa- 
tion was  known  to  be  false,  actual  knowledge 
uf  the  matter  stated  is  not  to  be  inferred  by  the 
parly  to  whom  it  ia  made.  The  representation 
IS  but  the  expresdon  of  an  opinion,  and  Is  to  be 
so  understood. 

In  i^wfey  V.  Frestrum,  S  D.  &  K,  56.  Grose, 
•/.,  held  the  representation  to  lie  matter  of  judg- 
ment and  opinion.  Buller,  J.,  saEd,  "My 
brother  Grose  considers  this  assertion  as  mere 
matter  of  opinion  only,  buti  differfrora  him  in 
iliat  respect."  We  naturally  inquire  why. 
And  the  reason  imracdialely  follows:  "For  it 
ix  stated  in  this  record  that  the  defendant 
knew  that  the  f*ct  was  false."   (8  D.  &E,.  67.) 

This  distinction  is  adverted  to  and  recognized 
III  Hazard  v.  Irma,  18  Pick.,  95,  106.  aud  in 
iiumenius  cases  before  cited.  In  Kidaey  v. 
Stoddard,  7  Met..  252.  the  defendant  bad 
knowledge  of  the  falsity,  and  was  not  entitled. 
lherefr>re,  to  say  that  he  had  merely  expressed 
un  opinion.  So  in  G^vpttm  v.  Cozart,  18  Smedes 
t,^  Marshall,  363.  the  ^presentation,  which  had 
the  form  of  an  assertion  made  w  of  personal 
knowledge,  was  held  not  to  have  Ihc  character 
of  opinion.  But  the  decisioD  is  directly  upon 
I  he  ground  that  the  defendants  bad  koowledge 
uf  the  falsity  of  tlie  representation. 

VII.  The  plaintiffs  In  error  had  in  fact  in 
formation  that  led  them  to  the  belief  of  the 
truth  of  the  representation  which  they  made. 
They  had  as  much  knowledge  as  they  assumed 
10  have — ^good  ground  for  the  confidence  they 
exprewed.  '  Tms  is  shown  by  the  Itftur  to  one 
of  them  from  his  son  in  New  York.  It  Is  sub- 
mitted that  here  ib  a  most  perfect  defense.  Hie 
representation  was  nut  made  "  under  circum- 
stances which  manifested  a  recklessness  of 
truth."  but  upon  all  the  information  which  the 
defendant  in  error  could  reasonably  have  sup- 
posed to  be  in  the  possession  of  those  who  made 
ii.  {GoUim  V.  Ev'tna,  in  error.  6  Ad.  &  Ellis, 
HdO,  826.  837:  WiUiamM  v.  Wood,  14  Wend.. 
l:!6. 180;  8  Ala.  R.  1U7.) 

VIII.  If  there  was  any  ground  upon  which 
I  he  cash  could  rightfully  be  submitted  to  the 
jury,  it  was  for  them  to  iuquire  whether  the 
[ikintiffs  in  error  did  or  did  not  believe  what 
idey  represented,  or  whether  they  made  the  as- 
w-rtion  wllh  the  express  intention  of  enabling 
West  &  Dabj  to  obtain  credit;  wliether  they 
114 


were  able  to  pay  or  not,  the  ptaintiifs  in  error 
being  parties  to  an  actual  fraudulent  Intent. 
(The  preliminary  question  for  the  court,  would 
be,  whether  there  was  any  evidence  whatever 
to  support  the  action  on  either  ground.)  But 
the  chat^  submits  no  question  of  that  char- 
acter to  the  Jury.  If  it  had,  the  result  must 
have  been  different. 

'Unless  the  representation  of  a  matter  [*200 
as  true,  which  was  in  fact  false,  the  assertion 
having  been  made  in  good  faith,  without  knowl- 
edge of  its  falsity,  and  being  one  in  which  the 
parly  neither  had,  nor  appeared  to  have  any  in- 
terest, is  sufficient  to  charge  him  in  damages, 
as  for  a  fraud,  the  defendant  in  error  has  no 
cause  of  action.  This  Is  the  extent  of  the  proof. 
But  It  is  believed  that  no  authority  can  be  found 
to  sustain  such  a  proposition.  The  case  of 
Bmiu  V.  CWKm,  5  Ad.  &  Ellis,  N.  8..  804. 
which  comes  nearest  to  the  enunciation  of  such 
a  principle,  is  followed  immediately  by  its  anli- 
dote,  in  the  shape  of  a  reversal  of  the  judg- 
ment, by  the  unanimous  opinion  of  the  judges 
m  the  Exchequer  Chamber,  on  the  very  ground 
that  knowledge  of  the  falsiljy  of  the  reprcseniu- 
tion  was  essential  to  (he  mamtenance  of  the  ac- 
tion (5  A  &  E..  N.  8..  620.)  And  in  Barley  v. 
Wa}ftmi.  9  Ad.  &  Ellis,  N.  8.,  208.  Lord  Den- 
man,  who  delivered  the  opinion  in  ESvaiu  v. 
CoUinK,  not  only  recognizes  the  reversal  as  set- 
tling the  law,  but  admits  the  reasonableness  of 
the  docliine.  The  Court  of  Queen's  Bench  had 
been  misletl  by  supposing  that  the  case  of  Hum- 
phreys V.  Pratt,  in  the  House  of  Lords,  was  an 
authority  for  the  principle  laid  down  in  Btaita 
V,  Coiling. 

It  may  be  said  of  the  cases  which  distinctly 
assert,  or  distinctly  recognize  the  principles 
contended  for  by  the  plaintiffs  in  error,  that 
their  name  U  leglun.  for  they  are  many. 

To  those  already  cited  may  be  added.  Byre 
V.  Duntford.  1  East.  827;  Tapp  v.  Lee.  8  B.*. 
&  Pull.,  867,  371;  Earner  v.  Alexander.  5  B«»8. 
&  Puil.,  241.  245:  Wood  v.  Waine,  1  E^p.  It.. 
442;  SmU  v.  Lara,  Peake's  R..  226;  Hvtclun- 
mnv.  BaU.  1  Taunt.,  558.  564;  Corbetty.  Br^vn. 
SBing..  88;  PoUtOlv.  Walter.  8  Baru.  &  Adolph.. 
114;  CumfC't  v.  FMcke,  6  Mees.  &  Wels.. 
RawUnga  v.  Bdl,  2  Man.  Oran.  &  Scott,  9rtl. 
900;  O^rr,  parte,  3  Ves.  &  Bea..  110;  Jft- 
Donaid  v.  Trafton,  16  Maine.  237;  Molhrook  v. 
Burt.  22  Pick..  554;  LoMeUv.  Baker,  1  Met.. 
98;  8  Met.,  472;  Benton  v.  Pratt.  2  Wend.. 
385;  OaUager  v.  BruneU.  6  Cowen.  840,  852; 
WeekK  V.  Burton,  7  Vt..  67.  70;  Emtu  v.  Oil 
houn.  Id.,  79;  WoAy.  Emfry,  17  Vt..  683,  6.-6; 
MeVraken  v.  Went.  17  Ohio.  24;  Perkitu  v. 
^ei-ritt.  Littell's  Sel.  Oaa.,  218:  Chiehetm  v. 
Oadaden,  I  Strobhart.  ^:  ^cMter  v.  Swatey. 
2  Wood,  &  M..  217. 

If  the  plaintiffs  in  error  had  given  a  guar- 
anty, there  is  no  evidence  in  the  case  upoa 
which  they  could  have  been  held  responsible. 
It  will  be  more  than  passing  strange,  if  the> 
are  to  be  held  «r  delicto,  for  the  payment  of  the 
delit,  in  tlie  shape  of  dama^.  without  evi- 
dence of  express  fraud,  intentional  wrong,  act- 
ual bad  faith.  > 

*Mr.  Washburn,  for  defendant  in  [*207 
error: 

I.  The  reconl  shows — 
1.  That  the  defendant  in  error  lived  in  Ban- 
gor, Maine,  and  the  plaintiffs  in  error,  in 
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Purtmiouth,  N.  H.  The  distaoce  between 
that  places  is  about  two  hundred  milea. 

S.  That  the  defendant  was  acquainted  with 
tbephioUffs,  and  would  be  likely  to  repose 
coamence  in  their  representations;  and  that 
UiH  was  undemtood  by  the  plaintiffs  tbem- 
■elres.  The  letter  from  the  latter,  in  which  the 
reproaentation  complained  of  was  made,  was 
aodicaaed  to  the  defendant  by  name. 

3.  That  West  &  Daby,  wishing  to  purchase 
hintber.  were  directed  by  pTaintiffn  lo  defend- 
ant,  with  the  following  positive  and  unqualified 
representation :  "  Tliey  "  (West  &  Dahy)  "  are 
men  well  worthy  of  credit  and  good  for  what 
tb^  wish  to  purchase." 

4.  That  upon  this  representation,  Weat  & 
Daby  were  able  to  purchase,  and  did  purchase, 
of  the  defendant,  a  quantityof  lumber,  araount- 
inc  in  Talue  to  about  |2,000. 

5.  That  the  represenlatlon  was  wholly  un- 
trae.  That  West  &  Daby  were  neither  worthy 
of  credit,  nor  good  for  what  they  wished  to 
purchase. 

6.  That  Lord  had  means  to  know  the  facta. 
That  if  he  did  not  know  of  the  insolvency  of 
West  &  Daby,  lie  wns  probably  entirely  Igno- 
rant of  their  ntiuttion,  unless  ne  may  be  sup- 
posed to  have  derived  information  respecting  it 
from  the  letter  of  his  son,  who  was,  as  the 
record  says,  prov«l  to  be  unworthy  of  belief, 
ud  that  Jenness'  position  wad  no  better  than 
Lord's. 

II.  If  the  evidence  sliows,  or  the  verdict  nec- 
cMsrily  impliea,  as  I  respee^uUy  submit  is  the 
caie,  all  that  has  been  stated,  the  following 
propo«i lions  and  deductions  are  fully  war- 
rtnled. 

The  plaintiffs  made  an  unequivocal  and  un- 
quiilifitd  representation,  which  the  defendant 
might  well  rely  upon  as  true,  and  known  to  be  1 
inie  by  the  pl^niiffs.    Relying  upon  it  he  sold  \ 
his  lumber  to  West  &  Daby,  and  lost  the  value  | 
*it  it.   The  wrongful  conduct  of  plaintitb  oc- 
uHiooed  that  loss,  and  they  shoula  be  held  re- 
xpoosible  for  it. 

A  positive  declaration  like  this  carries  with 
it  lb«  ottier  declaration  (implied)  tlut  the  party 
naking  it  knew  what  the  pecuniary  circum- 
Masces  and  credit  of  the  persons  recommended 
were;  and,  particularly,  when  he  believes  that 
KBotber  party  will  act  upfta  the  strength  of  it. 
It  it  as  if  Uw  plaintiff  bad  said  to  defendant, 
"We  know  all  about  the  pecuniary  circum- 
■taoccs  and  credit  of  West  &  Daby;  they  are 
well  worthy  of  credit,  and  good  for  what  they 
wiih  to  purchase." 

The  plaintifb  did  not  undertake  to  assert  a 
mere  opinion,  bat  they  staled  a  fact  aa  of  their 
own  knowledge.  That  statement  was  grossly 
untrue. 

«08']  *It  is  as  false  and  fraudulent  to  state 
pMitively  as  true,  aa  a  fact,  what  one  knows 
nothbg  about,  as  what  one  knows  to  be  false. 
Tbc  Nme  injury  would  be  done  in  the  former 
i'4ae  as  in  ttN  hUter. 

"To  stale  what  Is  not  known  to  be  true  Is 
jut  as  criminal,  in  the  eye  of  the  law,  as  to 
"Ute  what  is  known  to  be  false,"  under  dr- 
tmotoiances  like  those  in  this  case.  (Buford  t. 
^^wa,  3Mi88.  R.  477.) 

"It  is  perfectly  immaterial,  so  tar  as  regards 
the  quetiUon  of  Taw.  whether  Findley  knew  or 
•Ud  now  know  the  fAlally  of  the  facts  which  be 
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represented."  (Sni/derv.  findley.  1  Coxe,  N. 
J.  R.,  48.  78;  1  Dous:.  R,  664.)  But  were  (he 
plaintiffs  ignorant?  The^  were,  or  worse.  They 
had  no  reason  for  believing  what  they  asserted. 
The  evidence  throws  the  strongest  suspicion 
upon  their  act.  Jenness  stands  wilh  Lord. 
Lord  had  the  means  of  knowing  the  condition 
of  West  &  Daby.  The  letter  from  his  son. 
whose  character  be  must  liave  known,  cannot 
relieve  him.  The  son  had  "failed  In  business, 
and  was  unworthy  of  belief. "  Wlio  would  thioii 
to  ask  for  a  letter  of  recommendation  from 
such  a  man  as  Lord,  Junior,  but  one  of  like 
character  and  condition?  What  would  speak 
more  suggestively  and  suspihiously  of  West  & 
Ddby  than  the  letter  from  young  Lord?  Noaei- 
tur  a  aoeiu.  It  is  submitted  that  the  circum- 
stances of  the  letter  from  the  son,  of  the  letter 
lo  the  defendant,  written  by  the  daughter-in- 
law,  who  knew  West  in  York,  aa  she  says,  of 
the  character  of  the  son,  have  a  tendency  to 
raise  the  presumption  that  the  plaintlfl^  were 
not  entirely  Ignorant  or  innocent;  that  they 
must  have  known  or  suspected  enough  to  dis- 
suade them  from  the  use  of  the  strong  language 
employed  in  the  lettn  to  defendant,  ir  thuv 
had  meant  fairly  by  him.  Did  the  plaintitfs 
make  "  full  and  proper  Inquiries?"  oriMtbey 
"  make  the  recommendation  upon  such  in- 
formation as  they  ought  to  have  acted  upon?" 
Is  the  verdict  of  the  jury  negatively  answering 
these  questions  (unless  they  found  positive 
knowledge  on  the  part  of  the  defendants),  un- 
warranted by  the  evidence? 

But  the  pudntifffe  are  concluded  by  the  terms 
of  their  letter;  they  cannot  be  permitted  to  say 
that  they  did  not  know  of  the  insolvency  of 
West  &  Daby;  or  to  allege  that  their  represen- 
tation was  not  false  and  fraudulent. 

When,  to  repeat,  oue  makes  a  positive  repre- 
sentation to  another,  who.  he  pnanmes,  may 
act  thereon,  and  who,  he  knows,  has  no  otlior 
means  of  information,  he  cannot  be  permitted, 
after  the  injury  is  done,  and  done  solely  by 
reason  of  bis  act,  to  allege  that  he  was  ignorant, 
and  knew  nothing  of  what  he  had  said,  and 
afflrmed  in  the  most  explicit  language  to  be 
*1  rue, and  true  of  hisown  knowledge;  for[*i209 
if  he  does  not  know  the  truth  of  what  he  says,  he 
has  no  right  to  use  terms  of  poritive  aranna- 
tioD;  the  u<4e  of  which,  in  such  case,  would  be 
evidence  of  recklessness,  tantamoimt  to  fraud. 

Nor  can  be  be  permitted  to  say  that  he  be- 
lieved what  he  affirmed ;  for  if  he  liad  nothing 
but  belief  or  opinion  in  reference  to  the  matter, 
he  should  have  so  expressed  himself,  and  not 
employed  language,  the  import  of  which  was 
so  unequiTocaT  and  decisive  as  to  lead  the  party 
addressed  to  understand  that  he  wrote  from  inti- 
mate act^uaiotance  and  actual  knowledge. 
Herein  this  case  differs  from  many  of  the  cases 
cited  by  plaintiffs.  Ooddard  could  not  have 
supposed  that  the  language  of  the  plaintiffs  was 
adopted  simply  to  express  an  opinion  founded 
on  such  a  miserable  basis  as  they  now  allege. 
Are  not  men  to  be  hekl  respon«ble  for  such 
reckless  and  wanton  disregard  of  the  rights  of 
others  as  is  shown  in  lids  case,  even  when  con- 
sidered in  the  most  favorable  aspect  for  the 
plaintiffs? 

Where  the  legitimate  consequence  of  a  posi- 
tive assertion.  faiKe  in  fact,  is  to  cause  an  injury 
to  an  innncent  party,  every  principle  of  morality 
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and  every  rule  of  law,  forbids  its  being  made 
with  impunity,  Tlie  form  of  the  statement 
ImpIieB  a  falBefaood— implies  koowledee  and 
belief  founded  on  knowledge.  The  falsehood 
In  such  case  is  willful,  and  willful  falsehood  Im 
ports  fraud.  It  would  be  a  reproach  to  the 
law  if  It  did  not  furnldi  a  remedy  Id  a  case 
like  this. 

Tbe  cases  relied  upon  by  the  plaintiffs  are  dis- 
similar to  this.  It  ia  believed  that  not  one  of 
them  is  applicable  to  the  state  of  facta  appear- 
ing upon  this  record.  But  it  is  belieTra  that 
some  of  the  cases  cited,  under  the  head  VI.. 
fully  sustain  the  positions  of  the  defendant. 

Under  the  charge  of  the  jud^,  the  jury  must 
have  found,  and  were  authonzwi  by  the  evi- 
dence to  find,  all  the  facts  as  to  knowledge,  in- 
tent, belief.  &c.,  nec^Bary  to  support  the  ac- 
tion. The  law,  as  applicable  to  the  facts,  was 
correctlv  given  to  the  jury. 

For  the  facts  bearing  upon  tbe  questions  be- 
fore the  court,  I  would  refer  to  the  record  at 
large,  rather  than  to  the  abstract  made  by  the 
plaintiffs. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court : 

Quddard  sued  Lord  &  Jenness  In  the  Circuit 
Court  of  New  Hampshire,  alleging  that  the  de- 
fendants by  letter  recommended  West  &  Daby 
as  men  well  worthy  of  credit,  and  good  for 
what  they  wished  to  purchase;  that  they  were 
dealers  in  coal,  lumber,  lime,  &c.,  and  that 
West,  one  of  the  firm,  was  visiting  Bangor, 
Maine,  for  tbe  purpose  of  purchasing  lumber 
for  the  New  York  market 
2 1 0*1  *The  letter,  set  forth  In  the  declara- 
tion, was  dated  at  Portsmouth,  New  Hampshire, 
and  directed  to  Qoddard.  at  Bangor,  Maine. 
West  &  Daby  rcflded  in  New  York. 

On  the  faith  of  this  letter  Qoddard  credited 
West  &  Daby  for  a  cargo  of  lumber  worth 
nearly  two  thousand  dollars,  givinx  them  four 
months'  lime:  for  which  lumber  West  A  Daby 
never  paid,  having  been  insolvent  when  the  let- 
ter of  recommendation  was  given,  and  so  con- 
tinued afterwards.  It  is  clear  that  they  were 
mere  insolvent  adventurers,  without  property, 
and  entitled  to  no  credit  or  confldence. 

The  declaration  alleges  that  the  letter  was 
given  tiy  Lord  &  Jenness  with  an  inteniion  to 
deceive  and  defraud  Cktddard;  and  that  tbey 
did  procure  credit  for  West  &  Daby  falsel^r  and 
fraudulently.  On  the  plea  of  the  general  issue 
the  parties  went  to  trial,  when  it  appeared  that 
Lord  had  a  son  residing  in  New  York,  who,  on 
the  38tb  of  October,  lt*47,  gave  a  letter  of  intro- 
duction to  West,  dated  at  New  York,  and  di- 
rected to  Lord,  tbe  fa(her,at  Portsmouth,  N.  U. 
The  letter  recommended  the  Arm  of  West  & 
Daby,  as  fully  worthy  of  credit,  and  requested 
that  Lord,  the  defendant,  should  recommend 
West  A  Daby  to  others.  West  delivered  this  let- 
ter, and  on  the  same  day  got  tbe  one  on  wtiich 
tbe  suit  is  founded.  It  was  written  by  tbe  wife  of 
the  younger  Lord,  who  was  in  Portsmouth,  at 
at  the  instance  of  West;  he  being  known  to  her, 
but  not  known  to  I^ord  or  Jenness  the  defend- 
ants. They  seem  to  have  acted  on  the  informa- 
tion contained  in  the  younger  Lord's  letter  and 
on  the  representations  of  his  wife. 

On  this  state  of  facts,  the  oourt  charged  the 
jury:   I.  That,  as  a  general  rule,  it  must  be 
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proved  that  tbe  representations  made  were  false; 
and  that  the  defendants  made  them,  knowing 
they  were  false,  and  intended  to  defraud  the 
pluntiff;  and  if  the  defendants  made  the  rep- 
resentations, believing  them  to  be  true,  they 
were  not  liable.  "  But  a  party,  if  staling  posi- 
tively that  a  person  is  entitlefi  to  credit,  should 
do  it  from  his  own  knowledge,  or  from  full  and 
proper  Inquiries;  and  then  he  is  no*,  liable  if  the 
debtor  is  insolvent  unless  tbe  jury  see  circum- 
stances in  the  case  of  real  fraud.  But  if  a 
l^rty  state  this  positively  as  to  the  credit  of  an 
individual,  and  does  it  ignorantly.  not  knowing 
the  credit  of  tbe  person  recommended,  and 
without  making  full  and  proper  inquiries,  and 
the  statements  turn  out  to  be  false,  the  jury  may 
infer  that  those  so  recommending  did  wrong, 
and  deceived,  because  they  must  know  that 
third  persons  are  likely  to  rely  on  their  stating 
what  they  personally  know,  or  had  duly  in- 
quired about,  or  what  they  had  good  reaaon  to 
suppose  their  information  as  to  it  was  sufficient 
and  true.  If  the  defendants  in  this  case  did 
not  make  tbe  recommendation  upon  such 
*authorilv  or  iDformation  as  you  may  [*21 1 
think  under  the  instructions  they  ought  to  have 
acted  upon,  you  will  cAiarge  them." 

Tbe  jury  found  for  tne  plaintiff  on  this 
charge,  ana  the  only  question  ia  whether  it  was 
proper. 

1  he  gist  of  tbe  action  is  fraud  in  tbe  defend- 
ants, and  damage  to  the  plaintiff.  Fraud  means 
an  intention  to  deceive.  If  Ifaere  was  no  such 
intention;  if  the  party  honestly  stated  his  own 
opinion,  believing  at  the  lime  that  be  stated  tbe 
truth,  he  is  not  liable  in  thia  form  of  action, 
although  tbe  representation  turned  out  to  be  en- 
tirely untrue.  Since  the  decision  In  Hageroft 
V.  Vreaty,  2  East,  made  in  1801.  the  question 
has  been  settled  to  this  effect  in  England. 

The  Supreme  Court  of  New  York  held  like- 
wise in  Young  v.  Vovdl,  8  Johns.,  33. 

That  court  declared  it  to  be  well  settled  that 
this  action  could  not  be  sustained  without  prov 
ing  actual  fraud  in  the  defendant,  or  aa  inten- 
tion to  deceive  the  plaintiff  by  false  representa- 
tions. The  simple  fact  of  making  representa- 
tions, which  turn  out  not  to  be  true,  uncon- 
nected with  a  fraudulent  design,  is  not  suffi- 
cient. 

This  decision  was  made  forty  years  ago,  and 
stands  uncontradicted,  so  far  aa  we  know.  In 
the  American  courts. 

Taking  the  foregoing  instruction  together,  we 
understand  it  to  mean  this:  That  if  tbe  jure 
believed  due  inquiry  as  to  the  credit  of  West  & 
Daby  had  not  been  made  by  Lord  &  Jenness, 
and  that  they  bad  signed  the  letter  ignorantly, 
and  regardless  of  the  fact,  whether  the  persons 
recommended  were  or  were  not  entitled  to 
credit,  then  the  jury  should  charge  tbe  defend- 
ants: tbe  real  test  of  conduct,  according  to 
the  charge,  obviously  being,  whether  Lord  A 
Jenness  ought  to  have  accorded  confidence  to 
tbe  younger  Lord's  letter,  and  to  its  sanction  by 
bis  wife;  and  whether  this  information  was  of 
such  a  chiuvcter  as  to  justify  them  in  writing 
the  letter  to  Ooddard,  without  further  inquiry. 

That  this  instruction,  taken  in  its  proper 
sense,  was  evasive  of  the  true  rule,  and  calcu- 
lated to  mislead  the  jury,  is  manifest,  and  there- 
fore the  judgment  must  be  reversed,  and  the 
cause  sent  down  for  another  trial. 

HOVAKO  18 
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OBDES. 

This  cause  came  oa  to  be  beard  00  the  Iran- 
acript  of  the  record  from  the  Circuit  Court  of 
the  Coiled  States  for  (he  District  of  New  Hamp- 
ihire,  and  was  argued  by  counsel ;  oa  coosidera- 
lion  whereof,  it  is  ^ow  here  ordered  and  ad- 
318*]  Judged  by  this  court,  *tbat  the  judg- 
ment of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  with  costs; 
sod  that  this  cause  be,  and  the  same  Is  herebj^ 
renutoded  to  the  said  Circuit  Court,  wiih  di- 
rectiODS  to  award  a  ventre  fadoi  de  novo. 

Qtod-^  CorL.  SO ;  U  Bank.  Bev.,  878. 


JAHE3  S.  MORSELL.  Special  Ball  of  Will- 
iam BiciTH,  Fiaiid^  in  Brror, 
9. 

HENRT  A.  HALL. 

Omniem  to  join  in  demurrer  to  plea  icaiveB  plea 
— Judgment  is  eoncluiive  of  debt  in  sci.  fa. 
agtuoit  bail — omiamon  to  eiUer  judgment,  !u»b 
cured — motion  to  enter  exonerelur,  no  defenne 
t»9^itL^refa$al  cannot  beamgiiedas  error. 

In  HairlaDd,  It  is  correct  to  take  a  oogntzanoe  of 
(mU)  t>eruro  twn  Justloes  of  the  peace. 

Where  aMfir  facia*  was  Issued  afralnst  speelal 
ball,  who  pleaded  two  pleas,  t^)  the  first  of  which 
the  plalntlir  took  Issue,  and  demurred-  to  tlie  sets 
Odd;  and  the  cauM}  wont  to  trial  upon  that  state  of 
the  ideridiags,  without  a  Joinder  In  demurrer;  and 
the  ciiart  ^ve  a  ireneral  Judgment  for  the  plaint- 
Hithlswaa  not  error. 

roe  refa-«l  or  Ofatf«lon  to  join  in  demurrer  was 
a  waiver  of  the  plea  demurred  to. 

lo  this  oaae.  If  the  plea  had  t>een  before  the  court, 
it  was  bad;  because  t>einK  a  plea  that  the  note  was 
paid  before  theorUrfnel  Judgment,  it  called  upon 
the  partjr  to  prove  a  second  time  what  had  been 
oooe  settled  by  a  Judgment.  The  omissiim  of  the 
court (o  rendera  Juagrment upon  the  plea  could 
aot  be  wmH^wA  as  error. 

A  Jadgmflot  of  a  court  upoo  a  motion  to  enter  an 
amwrcntr  of  ball  la  not  the  proper  aubjeot  of  a 
writ  of  error. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland. 
The  facts  were  these: 

In  1843.  Henry  A.  Hall,  a  citizen  of  Mary- 
land, brought  a  suit  in  the  Circuit  Court  of  the 
United  States  for  Maryland,  against  William 
Smith,  a  citizen  of  the  State  of  Mississippi. 
James  8.  Morselt  was  one  of  two  persons  who 
became,  jointly  and  Beverally,  ipedal  bail;  and 
tte  tecognizance  of  XtaXX  was  taken  before  two 
jnaticea  of  the  peace  for  Calvert  County. 

In  April.  1847,  Hall  obtained  a  Judgment,  in 
oMuequenoe  of  an  opinion  given  by  this  court 
■t  ihe  preceding  term,  which  is  reported  in  S 
How.,  96. 

In  May.  1847,  he  sued  out  a  writ  of  capiat 
dd  tatitfadendum  against  Smith,  which  was 
returned  "  runt  e$t." 

In  November.  1847.  he  lasned  a  scire  facia* 
a^nst  Moreell. 

In  A(Hil.  1848.  Morsell  appeared  and  filed 
two  pleas,  viz. :  i.  Nnl  tiei  record.  This  plea 
was  based  upon  the  fact  that  the  recoguizance 
of  bail  was  taken  before  two  justices  of  the 
peace.  In  the  argument  before  this  court  this 
object  ion  was  not  urged:  but  as  the  opinion  of 
the  Circuit  Court  was  thus  esiabliahed,  it  is 
Vropa  i\M  a  record  of  it  diould  be  made. 
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The  opinion  was  short,  and  may  be  inserted, 
viz. : 

"  This  mode  of  taking  bail  conforms  to  the  ' 
long-establif>hed  practice  of  this  court.  An 
Act  of  Ansembly  of  Maryland  passed  *in  [*2 1 3 
1716.  c.  28.  sec.  2.  authorized  this  mode  of  tak- 
ing bail  in  suits  In  the  then  Provincial  Court, 
which,  like  Ibis  court,  had  jurisdiclloD  co-ex- 
tensive with  the  State.  This  court  adopted 
tbe  practice,  and  has  always  since  acted  upon  it, 

"  The  written  rule.  No.  63.  adopted  in  1803, 
was  not  intended  to  alter  the  previous  practice 
of  this  court,  and  has  never  been  so  construed. 
It  Is  merely  Intended  to  confer  the  power  upon 
other  stale  officers  also,  so  as  to  increase  the 
facilities  of  i^iving  bail  where  the  defendant  re- 
sided at  a  distance  from  the  place  of  holding 
the  court;  for  upon  searching  the  records  we 
find  recognizances  of  bail  taken  soon  after  the 
adoption  of  the  rule  of  lt)02,  before  two 
justices  of  the  peace  of  tbe  State,  in  tbe  same 
manner  with  the  recognizance  now  before  tbe 
court.  A  precedent  has  been  produced  as  far 
back  as  1812,  and  a  more  careful  search  would 
probably  show  preoedenis  still  earlier.  The 
same  practice  has  continued  without  inter- 
ruption ever  since;  and,  indeed,  any  other  rule 
would  be  oppressive  to  citizens  of  tbe  Slate 
who  reside  at  a  distance  from  Ihe  place  <tf 
holding  the  court,  especially  as  they  would 
most  commonly  be  obliged  to  bring  their  bail 
with  them.  In  the  case  before  us  the  recogni- 
zance of  bail  having  been  taken  and  sanctioned 
according  to  the  established  rules  and  practice 
of  this  court,  the  judgment  upon  the  plea  of 
naltielreeoi-d  must  be  for  the  plaintilf. 

2.  That  tbe  promissory  note  filed  as  the 
cause  of  bail  in  tbe  action  agfunst  Smith,  was 
paid  before  tbe  judgment  was  obtained  agidnst 
Smith 

To  the  first  of  these  pleas  Hall  took  issue, 
and  the  judgment  of-tbe  court  was  as  is  above 
recorded. 

To  the  second  plea  he  demurred;  and  instead 
of  joining  in  demurrer.  Horscll  took  no  notice 
of  It.  but  the  judgment  of  the  court  waa 
for  tbe  plaintiff  generally.  A  motion  waa 
made  to  enter  an  exoneretur  on  the  bailpiece, 
which  was  overruled. 

A  writ  of  error  brought  the  case  up  to  this 
court. 

It  was  argued  by  Mes»r».  Stewart  and 
Johnson  for  tbe  plaintiff  in  error,  and  Mr. 
Dolmny  for  the  defendant  in  error. 

The  counsel  for  tbe  plaintiff  in  error  did  not 
press  the  objection  founded  upon  tbe  plea  of 
nul  tiel  record,  as  before  remarked;  but  con- 
tended that  the  judgment  below  should  be  re- 
versed because  the  court  did  not  decide  upon 
the  demurrer.  (Jiarrut  v.  Wall.  7  How.,  698; 
Wheelwright  v.  Jutting.  7  Taunt.,  3()4;  Tbomp- 
sonv.  Maeirone.  4  Dowl.  &  Ry.,  610.) 

3.  That  if  it  be  assumed  that  the  court  did 
decide  upon  the  demurrer  in  favor  of  the  plaint- 
iff below,  that  such  decision  was  erroneous, 
because  the  debt,  in  reference  to  which  the 
recognizance  *of  bail  was  entered  into,  [*214 
is  shown  to  have  been  discharged  before  the 
institution  of  the  original  suit.  {Jnekmn  v. 
OwmI,  Doug.,  8S0:  6  D.  &  E.,  368;  I'etheHvg- 
ton  V.  Oomtg,  7  D.  &  E.,  80;  3  Tidd's  Prac- 
tiee,  993,  998;  C^rk  v.  Bradshaw,  1  East,  86; 
4  Halst.,  97.) 
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ifr.  Zhilany:  The  grouDd  taken  by  the 
plaiotifl  ia  error  in  his  oecood  plea  is,  that,  in 
the  Affidavit  made  by  the  defendant  in  error, 
in  his  original  suit  against  William  Smith,  be 
flied,  as  cause  of  bail  in  said  suit,  a  promissory 
note  for  the  sum  of  12,678.90,  which  had  been 
paid(hedoe8  not  say  by  whom)  before  the  judg- 
ment aoainsi  Smith  in  that  suit  was  obtained. 

In  support  of  the  demurrer  to  this  plea,  it 
would  aeem  sufficienl  to  remark,  that  the  plea 
relies  upon  a  matter  of  defense  which,  if  it  had 
been  established,  as  it  might  have  been  if  true, 
in  the  principal  action  by  Hall  against  Will- 
iam Smith,  would  have  been  an  eilectual  bar 
to  the  recovery  of  the  verdict  and  Judgment  in 
that  case. 

It  is  a  maxim  of  law  thai  there^  can  be  no 
averment  in  treading  against  the  validity  of  a 
record,  tlierefore  no  matter  of  defense  can  be 
alleged  wbieli  existed  anterior  to  the  recovery 
of  tiie  Judgment.  (1  Chitty's  Pleading,  Am. 
ed.,  1844.  p.  486.  and  margin:  Cbrdna  t. 
Humai,  5  berg.  &  Rawle,  66;  MeFialand  v. 
Inein,  8  Johns.,  77;  Moore  v.  Bowmaker,  3 
Marsh.,  SUS;  6  Taunt.,  879.) 

Now,  the  payment  of  the  note,  which  is  the 

ground  of  defense  apparently  relied  upon  .in 
le  above  plea,  was  anterior  (as  is  expressly 
averred  in  the  plea  itself)  to  the  "rendition  of 
the  judgment  against  Smith,  and  upon  that 
judgment  the  tcire  fydaa  In  this  case  was  is- 
sued against  the  plidntiff  in  error  as  special 
bait  of  8milh.  The  plea  must,  therefore,  be 
held  bad.  and  the  judgment  of  the  court  below 
sustained,  else  there  is  great  error  In  the  above 
stated  legal  maxim  and  in  the  authorlUes-  by 
which  it  is  supported. 

Mr.  Chief  JuOiee  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  a  $eirefaeias  brought  by  Hall  against 
Morsell,  as  the  special  bail  of  William  Smith, 
in  a  suit  in  the  Circuit  Court  of  the  United 
grates  for  the  District  of  Maryland,  in  which 
Hall  recovered  a  judgment,  and  proceeded  by 
proper  procera  to  charge  the  bail. 

Morsell  appeared  to  the  $ein  faeim,  and 
pleaded:  Ist.  Nul  Ud  rmtrd;  and  2d.  That 
the  promissory  note,  flled  as  the  cause  of  bail 
in  the  action  against  Smith,  was  paid  before 
the  Judgment  was  obtained  against  Smith. 
The  plaTnliff,  in  the  court  below,  took  Issue 
on  the  flml  plea,  and  demurred  to  the  second; 
2 15*]  *but  the  defendent  did  not  Join  in  the 
demurrer.   The  court  gave  judgment  for  the 

Elaintifl,  upon  which  this  writ  of  error  is 
rought. 

The  plaintiff  in  error  alleges,  that  according 
to  the  record,  the  case  was  decided  on  the  first 
plea  only,  and  that  the  demurrer  was  not  dis- 
posed of  bv  the  Judgment — and  they  assign  as 
error,  Ist.  That  no  Judgment  was  given  on  the 
second  plea;  and  3d,  if  the  court  consider  It  to 
be  overruled  by  the  general  Judgment  for  the 
plaintiff  below,  that  uien  the  Judgment  is  er- 
roneous, because  the  plea  was  a  good  defense. 

As  relates  to  the  first  objection,  the  refusal  or 
omission  of  the  plaintiff  in  error  *o  join  in  de- 
murrer was  a  waiver  of  the  plea,  and  there  was 
DO  issue  in  law  upon  the  second  pica  upon 
which  the  Circuit  Court  was  required  to  give 
Judgment.  (Toionaefuf  v.  Jtimmn,  7  How.,  719. 


And  as  concerns  the  second  objection,  if  the 
plea  was  before  the  court  and  not  waived,  it 
waa  no  defense.  For  the  right  of  the  defendant 
in  error  being  established  by  the  Judgment  in 
his  favor,  he  was  not  Iwund  to  prove  It  over 
again  in  the ae^iv/ae/oj- against  the  bail.  (I  Chit. 
Pi.,  Am.  ed.  of  1847.  469,  486,  and  margin.) 

And  consequently  the  omission  to  enter  a 
formal  judgment  upon  it  could  not,  under  the 
Act  of  Congretisof  1789.  c.  20.  s.  82,  be  assigned 
as  error.  The  omission  would  be  a  mere  im- 
perfection in  form,  not  affecting  the  right  of  the 
cause  or  the  matter  in  law  as  they  appear  on  the 
record.  (Boaeh  v.  iluUngn,  16  Pet,  819;  4 
How..  164;  8toektonet<U.  v.  Btihep,  and  Parku 
T.  Tum«r  A  RentihaM,  decided  at  the  present 
terra.) 

The  record,  as  transmitted  to  this  court, 
shows  that  a  motion  was  made,  before  the  judg- 
ment on  the  teire  faciax  to  enter  an  eronoretur 
of  the  ball  upon  ground  similarto  that  taken  in 
the  second  plea;  and  that  affidavits  were  filed 
in  support  of,  and  also  In  opposition  to  ihe 
motion.  And  it  has  been  urged,  in  Uie  argu- 
ment here,  that  the  Circuit  Court  erred  in  not 
granting  this  motion. 

A  motion  to  enter  an  exoneretur  of  the  bail  la 
no  defense  to  a  scire  faeitu  even  if  sufficient 
grounds  were  shown  to  support  the  motion 
(which  we  do  not  mean  to  say  was  the  case  in 
the  present  instance).  It  is  a  collateral  pro- 
ceeding, not  forming  a  legal  defense  to  the  9C$re 
fttfias,  but  addressing  itself  to  the  equitable 
discretion  of  the  court,  and  founded  upon  its 
rules  and  practice.  (Chit.  PI.,  Am.  ed.,  1847, 
469.)  No  writ  of  error  will  therefore  lie  up  .n 
the  decision  of  a  motion  of  that  kind;  because 
a  writ  of  error  can  bring  up  nothing  but  ques- 
tions of  law.  It  does  not  bring  up  questions  of 
equity  arising  out  of  the  rules  and  practice  of 
the  courts.  And  the  proceedings  upon  the 
mot!(m  to 'discharge  the  bail  form  no 
part  of  the  legal  rc«(m]  in  the  proceedings  on 
the  $eire  facias  and  ought  nU  to  have  been  In- 
serted in  the  record  transmitted  to  this  court. 

There  u  no  foundaiion.  therefore,  for  any  of  the. 
errors  assigned  in  this  ease,  and  the  judgment  of 
the  Circuit  Court  miist  be  affirmed,  uith  coat*. 

OBDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  was  argued  by  counsel :  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  he,  and  the  same  is 
hereby  affirmed,  with  costs  and  damages  at  the 
rate  of  ^  per  centum  per  annum. 

Cited— 11  WalL,  078 :  14  Wall..  SB. 
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THE  UNITED  STATES,  AppeUants, 

V. 

WILLIAM  AND  ALEXANDER  McCCL- 
LAGH  AND  JAMES  CORN  AH  AN.  Trustees 
of  the  Heirs  of  Albxandbb  HoCuluob  and 
DArmMcCALKB. 

District  Court  mjurisdietion  to  try  title  tterired 
from  Briti^  gnaU. 
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Tbe  Act  of  June  17. 1844  (6  Stat,  at  Lanre.  676).  re- 
vlrlD?  tbe  Act  of  1844.  gives  Jurisdiction  to  the  Dte- 
trici  Courts  la  csaea  onlj-  where  the  title  set  up  to 
hiula,  nader  smnta  from  former  goverumeuts.  Is 
«<]uitable  and  inchoate,  and  where  there  Is  no 
gnat  pmportins  to  convey  alegal  tide. 

Grants  from  the  British  government,  as  well  as 
those  of  France  and  Spain,  are  equally  within  this 
ruirictiuD. 

THIS  was  an  appeal  from  tbe  Circuit  Court 
of  tbe  Uniied  Slates  for  the  Eastern  Dis- 
Irktot  Louisiana. 

The  opinioD  of  the  court  sets  out  the  facts  of 
iIk  case  so  far  as  to  raise  the  question  of  juris- 
diction. 

it  was  argued  by  Mesgn.  Lawrence  and 
Critt«Bden(Attorae7General)for  tlie-United 
^sies,  and  by  Meatra.  Jaaln  and  Taylor  for 

Ifae  appellees. 

Mr.  Chief  Juttiee  Taney  delivered  theopln- 
ina  of  the  court : 
This  case  arises  on  a  petition  Sled  by  the  ap- 

5 likes  Id  the  District  Court  for  the  Eastern 
istrict  of  Ixraisiana,  praying  that  thdr  title  to 
acenain  tract  of  land  containing  one  thousand 
acres,  situated  on  the  Mississippi  Rirer.  to  the 
wi^ward  of  liaton  Rou^e,  may  be  declared 
TKlid  and  confirmed.  They  claim  title  under 
Alexander  McCulla^li,  Sen.,  who  obtained  a 
pant  from  the  British  auihorities  while  they 
a!17*J  were  in  posaeasionof  the  country  *and 
before  it  was  ceded  to  Spain.  The  grant  whs 
made  on  certain  conditions  therein  specified, 
wbich  it  is  not  necessary  to  state,  as  the  court 
is  of  opinion  tliat  the  District  Court  had  no  ju- 
risdiction in  the  questions  upon  which  the  valid- 
ity or  invalidity  uf  the  title  claimed  by  the 
appellees  against  the  United  States  depends. 

Thb  proceeding  is  under  the  Act  of  June 
I7th,  ltf44,  and  this  court  have  always  held 
tliat  under  that  Act  the  District  Court  has  ju- 
Tudiction  in  those  cases  only  wherelbe  title  set 
ap  by  the  petitioner  is  equitable  and  inchoate; 
and  where  there  is  no  grant  purporting  to  con- 
vey a  legal  title  as  contradistinguished  from  an 
equilable  one.  It  Is  true  thu  the  cases  hereto- 
fore decided  have  arisen  under  titles  derived 
from  the  French  or  Spanish  authorities  while 
titey  re^>ecUvely  held  the  territory  and  exercised 
dominion  over  it.  And  this  is  the  first  case  thai 
bsB  come  before  the  court  in  which  the  title 
sought  to  be  confirmed  is  derived  from  the  gov- 
ernment of  Oreat  Britain.  But  as  respects  tbe 
jurisdiction  of  the  District  Court,  claims  of  this 
description  are  placed  by  the  Act  of  1844,  on 
the' same  footing  with  those  which  are  derived 
tnnn  France  or  bpaio.  The  jurisdiction  con- 
f erred  in  either  case  is  that  of  a  court  of  equity 
osly;  and  ibe  titles  which  the  court  is  author- 
ized to  confirm,  are  inchoate  and  imperfect 
eses,  which,upoo  principlesof  equity,  the  gov- 
«nuneni  of  the  United  States  are  hound  to  con- 
Him  aod  nuke  perfect. 

In  this  case,  all  of  the  questions  upon  which 
tbe  title  of  the  appL-llees  depend,  are  strictly 
legal  questiuDs,  to  be  decided  iu  a  court  of  law. 
in  a  suit  at  law.  They  are  not,  therefore,  with- 
in the  equity  jurisdiction  given  by  the  Acts  of 
lif34  and  lb44.  There  are  no  equitable  consid- 
erations involved  in  the  controversy ;  and  the 
validity  or  Invalidity  of  this  clum  can  be  tried 
aaddetermiiked  in  any  court  having  competent 
Jurisilictlon  to  try  and  dedde  a  disputed  title  to 
UoirARO  la. 


land  between  individual  claimants.  There  was 
no  necessity,  therefore,  for  any  special  jurisdic- 
tion lo  try  tbem.  and  on  that  account  they  were 
not  embraced  in  tbe  Acts  of  Congress  above 
mentioned. 

It  appears,  in  this  case,  that  the  District  Judge 
had  an  interest  in  the  land  In  question,  and  the 
cause  was  certified  to  tbe  Circuit  Court  for  the 
Eastern  District  of  Louisiana,  under  the  Act  of 
March  S,  1821.  and  the  decree  affirming  this 
title  was  passed  by  the  Circuit  Court. 

Thi*  decree  must  be  rererned,  and  a  mandate 
issued  to  Vte  Circuit  Court  to  eUtnint  the  petUitm 
teithout  prefudiee  to  the  riglUA  of  the  United  Statea 
or  the  appeUeee. 

OKDKR. 

This  cause  came  on  to-  be  heard  on  the  Iran  - 
script  of  the  *record.  from  the  Circuit  [*2 1 8 
Court  of  the  United  States  for  the  Eastein 
District  of  Louisiana,  and  was  argued  by  coun- 
sel :  on  consideration  whereof,  it  is  now  here 
ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  tbe  said  Circuit  Court  in  this 
cause  be,  and  tbe  same  is  hereby  reversed ;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  direi:- 
tions  to  dismiss  the  petition  of  the  claimanis 
without  prejudice  to  the  ri^ts  of  either  the 
United  mates  or  the  appellees. 


HENRY  MILLER.  Plaintiff  in  Error, 

V. 

DAVID   AUSTEN,  WILLIAM   a  WIL- 
MERDINO,  AnD  DAVID  AUSTEN.  Jb., 

Defendnnte. 

Instrument  declared  negolutUe. 

A  statute  of  Ohio  declares  all  promissory  notes, 
drawn  for  a  sura  certain,  payable  to  may  person  or 
order,  or  to  sny  person  or  his  aaslgneeSt  negoitMble 
by  Indorsement. 

The  following  paper,  namely : 

Mw»  out  Mississippi  Uniok  Bank,  i 
HO.  MW.  Jackson,  Miss.,  February  8, 1840.  \ 
I  hereby  certify  that  Hugh  Short  has  deposited 
In  this  tmnk,  payable  twelvemonths  from  1st  Hay, 
1830.  with  ItvQ  per  cent.  Intenst  till  due.  fifteen 
hundred  dollars,  for  tbe  use  of  Henry  Miller,  and 
payable  only  tu  his  oi-der,  upon  the  return  of  this 
eerClllcaie.  Sl.fiOO.  Wm.  P.  Grays«>n,  Cashier"— 

was  negotiable  by  Indorsement  under  the  statute, 
and  thu  Indorsee  bad  a  right  to  maintain  an  aotloi) 
against  an  Indorser. 

THIS  case  was  brought  up  by  writ  of  em>r 
from  the  Circuit  Court  of  the  United  States 
for  the  Disl  ricl  of  Ohio. 

On  Ibe  8th  of  February.  1840,  tbe  Missis- 
sippi Union  Bank  issued  the  following  certifi- 
cate: 

MisBiBsiPFi  Union  Bank,  f 
Jackson.  Miss..  Feb.  8ih.  1840.  ) 
I  hereby  certify,  that  Hugh  Short  has  depos- 
ited in  this  bank,  payable  13  months  from  Ist 
May.  1839,  with  5  per  cent,  interest  till  due, 
fifteen  himdred  dollars,  for  the  use  of  Henry 
Miller,  and  payable  only  to  his  order,  upon  the 
return  of  this  certificate. 
$1,800.  Wm.  p.  Okavson.  Cashier. 

On  wbirh  are  the  following  indorsemenis: 
Pay  to  Qcorge  Lockwood  or  order. 

Hbhbt  Millbb,  Cincinnati,  Ohio. 
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Pay  Austen,  Wilmerdia^  &  Co..  or  order, 
without  recourae.        Qboboe  Lockwood. 

On  the  4th  of  May,  1640,  L.  T.  Dixon,  jus- 
tice of  the  peace  and  «t  o^Uia  notary  public, 
presented  the  paper  declared  on  at  the  counter 
of  the  MiMsissipni  Union  Bank,  at  Jackson,  and 
210*]  demanaed  *of  the  teller  payment  in 
specie,  or  its  equivalent,  which  that  officer, 
after  consultation  with  the  other  olhcers  of  the 
bank,  refused;  but  offered  to  pay  in  the  notes 
of  the  bank,  which  the  notaty  would  not  ac- 
cept. The  defendant.  Miller,  was  duly  noli- 
flcd  as  indorser.  by  a  written  and  printed  notice, 
directed  to  him  at  Cincinnati,  and  deposited  in 
tlie  pofltofSce  in  time  for  the  first  mail  of  the 
next  day. 

In  July,  1847.  Austen,  Wilmerdine  &  Co  , 
brouffht  an  action  against  Miller  in  the  Circuit 
Court  of  Ohio.  The  suit  was  brt>ught  against 
Miller  as  indotser,  and  the  declaration  contained 
three  counts. 

Isl.  Alleging  it  to  be  a  promissory  note  of 
the  Union  Bank,  payable  to  the  order  of  Henry 
Miller,  and  by  him  indorsed  to  (jleorge  Lock- 
wood,  who  indorsed  it  to  plaintiffs  below. 

2d.  Alledngit  to  be  a  draftdrawn  by  Henry 
Miller,  on  Uie  mississippi  Untoa  Bank,  at  Jaclt- 
BOD,  requesting  the  said  bank  to  pay  to  Oeorge 
Lockwood.  and  by  him  indorsed  to  the  plaint 
iffs  below,  and  cfaarglng  a  due  presentment  for 
payment,  and  notice  of  ood  paymetat. 

8d.  On  a  common  count  for  money  lent 
and  advanced,  paid,  laid  out  and  expended, 
mon^  had  and  received,  and  on  an  account 
slated. 

The  plea  was  non  tummpsit. 

In  October.  1850.  the  cause  came  on  for  trial, 
when  the  Jury  found  a  venlict  for  the  plaintiff 
for  $2,4«U.86. 

Upon  the  trial,  the  plaintiff  offered  the  note 
in  evidence,  tOKcther  with  the  protest,  &c.  Ob- 
jection was  taken,  but  the  court  overruled  it 
and  admitted  the  evidence.  This  was  the  sub- 
ject of  the  flist  bill  of  exception. 

The  second  exception  was  to  the  refusal  of 
the  court  to  grant  certain  prayers  asked  for  by 
the  defendant,  of  which  it  is  only  necessary  to 
notice  the  following: 

Ist.  That  the  paper  offered  in  evidence  is  not 
a  negoliabte  instrument  under  the  laws  of  Ohio, 
and  cannot  be  sued  on  by  the  plaintiffs  in  the 
cau8& 

6th.  That  said  paper  offered  in  evidence  is 
not  a  promissory  note,  nor  is  it  a  bill  of  ex- 
change, but  is  a  mere  certificate,  acknowledg- 
ing the  receipt  and  deposit  of  paper  or  obliga- 
tions of  some  kind,  which  are  payable  twelve 
months  after  1st  May,  1H89.  bearing  interest  at 
the  rate  of  five  per  cent,  till  due. 

Upon  these  exceptions  the  case  came  up  to 
(Ilia  court,  and  was  argued  by  3fr.  Fox  for  the 
plaintiff  in  error,  and  by  mea*r».  Chaae  and 
ItuekuieU  for  the  defendants  in  error. 

Only  tliose  parts  of  the  arguments  will  be 
noted,  which  bear  upoo  the  point  decided  by 
the  court. 

220*j  *Mr^  FoK  We  maintain  this  is  not 
a  promissory  note,  an  described  in  the  declara- 
tion, so  as  to  pass  by  indorsement,  as  a  mer- 
cantile instrument.  1  hat  it  h  not  so  considered 
in  a  mercantile  sense,  nor  is  It  a  promissory 
Hole  under  the  statute  of  Ohio. 

Under  the  atatute  of  Ohio  (Swan's  StaL.SST), 
1^0 
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"all  bonds,  promissory  notes,  bills  of  exchange, 
foreign  and  inland,  drawn  for  any  sum  orsunis- 
of  money  certain,  and  made  payable  to  any 
person  or  order,  or  to  any  person  or  bearer,  or 
to  any  person  or  assigns,  diall  be  negotiable  by 
indorsement  thereon;  .  .  .  but  nothing  in 
this  section  shall  be  construed  to  malce  negotia- 
ble any  such  bond,  note  or  bill  of  exchange, 
drawn  to  any  person  or  persons  alone,  and  not 
drawn  payable  to  order,  bearer  or  assigns."  A 
chock  and  certificate  of  deposit  are  not  men- 
tioned in  this  statute  as  being  negotiable. 

Uoder  this  statute,  t^e  Supreme  Court  of 
Ohio  has  decided  that  this  identical  paper  is  not 
a  promissory  note,  negotiable  under  the  lawa  of 
Ohio,  as  will  be  seen  by  reference  to  the  Weat- 
ern  Law  Journal,  Vol.  IV.,  p.  627. 

Suit  was  brought  by  these  plalntlfEs  against 
Miller,  on  the  same  certificate,  and  was  decided 
by  Jvdge  Hitchcock,  May  Term.  1847.  Tbfr 
tjnse  is  reported  very  shortly,  but  the  point  de- 
cided is  fully  shown.  We  claim  that  this,  be- 
ing a  decision  upon  a  local  statute,  the  statute- 
must,  by  this  court,  be  construed  in  the  same 
way  as  the  same  iR  construed  by  the  Supreme 
Court  of  Ohio.  Whether  it  is  such  a  note  as  is 
negotiable  in  Ohio,  depends  upon  the  statutes 
of  Ohio:  and  the  courts  of  that  State  havIng^ 
given  a  judicial  construction  to  the  statute,  this 
court  will  adhere  to  the  construction,  because 
the  very  essence  of  the  contract  of  indorsement 
depends  upon  the  laws  of  Ohii),  where  it  was 
made.  (6  Cranch.  225;  10  Wheat..  60;  18  Pet., 
879;  11  Wheal.,  337;  6  Pet..  897.) 

We  suppose,  therefore,  that  we  may  safely 
rely  upon  the  decision  of  the  Supreme  Court  of 
Ohio.  00  this  identical  paper,  between  the  same 
parties,  as  decisive  of  this  question. 

But  independently  of  that  decision,  we  main- 
tain this  is  not  such  a  promissory  note  as  ia  or 
can  be  negcAiable  under  the  well-settled  rules  of 
law. 

In  the  first  place,  there  can  be  no  such  thing' 
as  a  negotiable  promissory  note,  unless  there  fa 
an  express  promise  to  payacertdn  amount. 
Ad  implied  promise  will  not  answer.  (Story  an 
Promissory  Notes,  sec.  14.) 

Where  there  is  "  no  more  than  a  simple  ac- 
knowledgment of  the  debt,  with  such  a  promise 
to  pay  as  the  taw  will  imply,"  it  is  not  a  prmn- 
issory  note.  {PaOerton  v.  ?W»M*(arfer,  6  Watts 
&  Serg..  281.)  In  that  case  this  question  is- 
very  fullv  examined  by  •the  Supreme  [*221 
Court  of  Pennsylvania,  on  a  certificate  of  de 
posit,  exactly  like  the  one  now  before  the  court, 
and  which  was  held  not  to  be  a  promissory  note, 
after  two  arguments.  The  court  referred  to- 
HoTM  V.  Red/earn,  6  Scott,  267,  aa  conclusive 
on  thesnbject. 

In  Fhhsr  v.  LeaUe.  1  Esp.  Rep.,  426,  it  was 
held  that  a  slip  of  paper  "l  O  U  eight  guineas," 
is  not  a  promissory  note;  the  court  held  the 
paper  was  the  mere  acknowledgment  of  Uie 
debt,  but  was  neither  a  promSmory  note  nor  » 
receipt. 

An  instrument  acknowledging  the  receipt  of 
£200  In  drafts,  for  the  payment  of  money,  and 
promising  to  pay  the  money  specified  in  the 
drafu,  is  not  a  promissory  note.  ( WilUammm- 
V.  Bennett,  2  Camp..  417.) 

In  the  next  place,  it  is  not  a  promissory  note, 
because  it  is  payable  upon  a  contingency  and 
not  at  all  evenla.   It  is  payable  only  upon  the 
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Older  of  Henry  Miller,  and  upon  the  return  of 
the  certificate. 

Apromissorrnote  must  not  depend  upon  any 
eoDtinitencyvhatever.  (Story  on  Prom.  Notes, 
32;  WeUanum  etal.  r.  Bmiuttetia.,2  Camp., 
417:  AAerttv.  Peaka,  1  Burrow,  828.) 

Tliis  point  was  also  decided  in  the  case,  al- 
ready slluded  to.  of  Pa^termn  v.  Poindexter,  6 
Wtiu  &  Sergeant.  232,  where  the  court  say  the 
promise  ^  a  contingent  one,  depending  upon 
ibe  relum  of  the  t^rtiflcate. 

We  call  the  attrition  of  the  court  particularly 
to  thb  case,  because  It  was  precisely  like  the 
pneot.  The  certiflcate  was  issued  by  the 
Rame  bank,  and  the  language  is  precisely  the 
same,  as  are  also  the  indorsements.  It  is  the 
only  well-considered  case  in  the  books,  on  this 
subject,  and  it  decides  that  the  paper  is  neither 
s  promiaaory  note,  nor  a  bill  of  exchange,  nor 
s  check  upon  a  bank,  but  is  only  what  it  pur- 
pons  to  be,  a  mere  t»rt)flcateof  deposit,  which 
H  nriiber  a  bill,  note,  or  check! 

Again,  if  this  is  a  promissory  note  and 
R^oitable.  can  the  consideration  be  inquired 
into!  If  it  can.  in  the  hands  of  an  assignee  it 
ceases  to  be  a  negotiable  promissory  note. 
And  we  claim  that  the  oonsideration  of  this 
note  may  tteinquiredinto;  that  it  may  1m  shown 
for  inataDce.  that  the  statement  that  Hugh  Short 
had  d^orited  the  amount  named,  la  not  in  fact 
true.  That  portion  of  the  note  is  like  the 
sutement  of  a  bill  of  lading,  acknowledging 
the  receipt  of  goods,  and  may,  like  all  stale* 
menu  of  receipt,  be  explained  or  contradicted. 

And  we  maintain  that  in  a  suit  aeainst  the 
KiaMppi  Union  Bank,  the  bank  mbht  show 
that  instead  of  money  being  deposited,  worth 
len  bank  notes  were  deposHed;  and  an  offer  to 
retam  the  same  notes  would  discharge  the  ob- 
ligmtion. 

Anin,  to  whom  (if  this  is  a  promissory  note) 
222*J  is  it  payable?  *It  acknowledges  the 
recript  from  Hugh  Short,  payable  in  twelve 
moDUiswiih  interest,  of  $1,600.  for  ifad  use  of 
Ueniy  Uiller,  and  payable  only  to  bk  order. 
The  amount  received  »  from  Short.  It  Is  pay- 
able, by  the  first  part  of  the  note,  in  twelve 
tnonlbs.  to  Short,  and  not  to  Miller.  The  sub- 
Kquent  words  "'for  the  use  of  Henry  Miller." 
do  Dot  alter  the  legal  effect  of  the  note.  It  is 
atill  a  receipt  of  money  from  Short.  It  is  |my- 
able  to  him  In  legal  contemplation,  notwitb- 
■taadlnr  the  words  "for  the  use  of  Henry 
lOller.  These  words  do  not  vary  the  legal 
omigalion.  Supposing  it  had  bf^n  a  note 
ptomisiag  to  pay  |1,500  to  Hugh  Short  or 
order,  for  the  use  of  Henry  Miller,  could  it  be 
ptueoded  that  anyone,  besides  Short  or  his 
lodorwe.  could  have  recovereil  on  the  note  at 
law.  Under  such  circumstances.  Miller  would 
havehadaneqtiitable  iotereat,  but  not  the  legal 
inierest;  and  be  or  bis  assignee  could  not  have 
recovered  in  a  suit  at  law. 

In  order  to  sustain  this  suit  as  on  a  promis- 
•ory  note,  the  promise  has  to  be  implied,  for 
that  is  no  express  promise  to  pay.  Suppooing 
ttiat  an  implied  promise  to  pay  is  sumclent 
(which  we  think  ii  is  not),  to  whom  is  this  im- 
plied promise  to  be  raised  on  this  particular  in- 
ainiiiieot? 

As  before  remarked,  if  the  promise  had  been 
express,  to  pay  to  Short,  for  the  use  of  Miller, 
the  legal  title  would  have  been  in  Short  Now, 
Uqvabd  is. 


if  in  the  absence  of  an  express  promise,  we 
substitute  an  implied  promise,  must  it  not  have 
the  same  effect?  The  plaintiffs  below  claimed 
the  word  "payable"  was  equivalent  to  an  ex- 
press promise  to  pay.  Supposing  it  Is  so,  for 
the  s^e  of  argument,  bow  does  the  case  stand? 
The  certificate  certifies  that  Hugh  Short  has 
deposited  in  the  bank,  payable  in  twelve 
months  from  Ist  May,  1889.  with  5  per  cent, 
interest  till  due,  11,500.  From  this  statemeat 
the  promise  to  be  implied,  from  the  word  "pay- 
able. "  would  be  to  Hugh  Short.  The  subsequent 
statement, '  'for  the  use  of  Henry  Miller,"  would 
no  more  in  this  case  than  in  the  case  of  an  ex- 
press promise,  change  the  nature  of  the  legal 
obligation.  The  words  "for  the  use  of  Heniy 
Miller"  would  in  each  case  be  of  no  further  effi- 
cacy than  to  point  out  the  equitable  owner  of 
the  paper. 

But  it  is  claimed  that  the  additional  words  ' 
used,  "and  payable  only  to  his  order,  upon  the 
return  of  this  certificate,"  change  the  whole 
legal  character  of  the  instrument,  and  make 
wliat  before  was  payable  to  Hugh  Short,  now 
payable  to  Henry  Miller,  or  order.  We  con- 
tend that  such  is  not  the  fair  construction  of 
the  instrument,  but  that  it  must  be  construed 
in  the  same  way  as  though  an  express  promise 
bad  been  made  to  pay  to  Hugh  Short,  and  if 
that  express  promiw  had  been  Inserted,  the 
paper  would  read  thus: 

*"I  certify  that  Hugh  Short  has  de-  ["SSS 
posited  in  this  bank  $j.5U0,  which  is  promised 
to  be  paid  13  montlis  from  let  May,  18S9,  with 
5  per  cent,  interest  till  due,  to  the  order  of  said 
Short  (for  the  use  <^  Henry  MUler),  upon  the 
return  of  this  cerUflcate." 

In  other  words,  we  contend  that  the  words 
"for  the  use  of  Henry  Miller"  only  indicate 
the  equitable  rights  of  the  parties,  and  do  not 
in  any  way  affect  the  legal  character  of  the 
paper.  And  to  test  this  matter  more  fully,  let  us 
suppose  that  Hugh  Short  was  owing  Henry 
Miller  $1,500,  and  that  supposing  that  Henry 
Miller  would  be  willing  to  accept  his  pay  in 
this  certificate  of  deport,  he  obtuns  It  in  the 
form  of  the  paper  now  in  suit.  Suppose, 
further,  that  on  his  offering  it  to  Mr.  Miller,  the 
latter  refused  to  accept  it,  in  whose  name  could 
the  amount  have  been  recovered  of  the  bank, 
in  a  court  of  law?  Miller  could  d(H  have  re- 
covered, because  he  had  refused  to  become  the 
holder  or  owner  of  the  paper.  Is  It  not  clear, 
then,  that  Id  such  a  state  of  case.  Short  could 
have  received  the  amount?  But  if  the  con- 
struction is  as  contended  for  by  counsel.  Short 
could  not  have  recovered,  because  the  implied 
promise  was  not  to -him.  We,  however,  con- 
tend tliat  the  promise,  if  expressed,  would  have 
been  to  Short;  and  if  implied,  it  is  also  to  him. 
and  the  other  words,  "for  the  use  of  Henry 
Miller,"  Is  only  to  designate  the  e<^uilable 
course,  which  the  legal  owner  or  depositor,  in- 
tends the  money  shall  take,  and  that  the  words 
"payable  to  his  order"  relate  back  to  the  origi- 
nal depositor,  Short,  and  not  Miller,  just  in  tne 
same  way  and  manner  as  if  there  had  been  an 
express  promise  to  pay.  Short  would  then  be  the 
promisee,  and  would  be  a  trustee  for  Miller,  if 
the  latter  saw  proper  to  receive  the  certificate. 

So  that  we  think  it  clear  that  this  was  not  a 
promissory  note;  that  It  was  not  a  promissory 
note  to  Henry  Miller,  but  was  an  obligation  of 
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an  equitable  character,  and  be  might  hare  used 
the  name  of  Hugh  Bhort,  In  order  to  recover  at 
law.  That  his  indorsement  of  the  certiflcale 
was  no  more  than  a  mere  authority  to  receive 
the  moner,  aad  did  not  subject  him  to  the  pa^ 
meat  of  loe  sum  mentioned  in  the  certificate  in 
case  of  default  by  the  banlc.  (Stot;  oa  From. 
N««tea.  sees.  128.  129.) 

Mestrs.  Chase  and  Bookwellt 

The  first  exception  only  remains  for  consid- 
eration, namely:  that  tlie  paper  declared  on 
is  not  a  neicotiable  promissory  note  under  the 
lawn  of  Ohio. 

There  is  nothing  peculiar  in  the  legislation  of 
Ohio  in  relatioa  to  promissory  notes.  The 
■latule  "making  certain  instruments  nf  writing 
negotiable."  provides  tliat  "all  promissory  notes 
drawn  for  any  sum  or  sums  of  money  certain. 
224*]  and  made  'payable  to  any  person  or 
order,  or  to  any  person  or  bearer,  or  to  any  per- 
son or  assigns,  shall  be  negotiable  by  inaorse- 
mcnt  thereon,"  &c.  (Swan's  Stat.)  This  legis- 
lation does  not  at  all  afTect  the  general  princi- 

Elcs  so  firmly  eslablislied  by  repeated  decisions 
I  respect  to  negotiable  paper. 
"A  bill  or  note  is  not  confined  to  any  set 
form  of  words.  A  promise  to  deliver  or  to  l)e 
accountable,  or  to  be  responsible  for  so  much 
money,  is  a  good  bill  or  note."  (SKent'sCom., 
76;  Ohitty  on  Bills.  40,  snd  noten.) 

"  No  particular  words  are  necessary:  the  form 
may  be  varied  at  the  pleasure  of  the  individual, 
so,  always,  that  it  amounts  to  a  written  promiw 
for  the  payment  of  money  absolutely  and  at  all 
cvMita,  and  interferes  with  no  statute  regulation . 
Thus:  an  order  or  promise  to  deliver  a  certain 
sum  of  money  to  A,  or  to  be  accouulabte  or 
responsible  to  A,  for  a  certain  sum  of  money, 
or  tliat  A  shall  receive  it  from  the  maker,  is  a 
good  promissory  note;  so  a  receipt  for  money 
to  be  returned  when  called  for,  or  an  acknowl- 
edgment, due  to  A  a  certain  sum  of  money 
payable  on  demand;  or  a  promise  to  pay  or 
cause  to  be  paid  to  A  a  certain  sum  of  money; 
or  an  instrument  acknowledging  the  receipt  of 
mone^  of  A,  promising  to  pay  it  on  demand 
with  interest;  or  acknowledging  the  receipt  of 
money  to  be  repaid  in  one  month ;  or  acknowl- 
edging to  have  borrowed  a  certain  sum  of 
mooej,  in  promise  of  payment  tbfireof."  (Story 
on  Prom.  Holes,  IS.  sec.  12.) 

A  promise  implied  by  law.  founded  upon  a 
mere  acknowledged  icdcbtment,  will  not  be 
sufficient.  Thus,  where  A  wrote  upon  a  slip 
of  paper  "  I  O  U  eight  guineas."  it  was  held  to 
be  a  mere  due-bill,  and  not  a  promissoir  note. 
But  if  the  promise  were  "  Due  to  A  B.  £20. 
payable  to  him  or  order,"  it  would  be  a  prom- 
LMory  note,  for  it  contains  more  than  the  law 
would  imph*.  and  becomes  negotiable.  (Story 
on  Prom.  Notes.  17,  sec.  14;  Carti$v.Biekard», 
1  Mann.  &  Orang.,  46;  SumU  v.  Whipple,  3 
Cowen.  636.) 

The  decisions  in  Ohio  are  in  strict  accordance 
with  these  principles. 

Id  Maorg  v  Gano,  13  Ohio  R.,  802,  the  fol 
lowing  instrument  was  held  a  promissory  note: 
Bridobfobt.  ISth  month,  80th,  1886. 
Recdved  of  John  Moore,  five  thousand  one 
hundred  and  ten  dollan,  which  wa  promise  to 
replace  to  the  said  Moore  on  demand,  with 
interest  from  date. 

Qamo,  Thohs  A  Talbott. 

lit 


In  McCoy  v.  Gamore,  7  Ohio,  Ft.  1.  308, 
it  was  held  that  "  no  special  form  ot  wm^  is 
necessary  to  constitute  a  promissory  note. 
*It  is  enough  if  the  intent  appear,  and  r*22ft 
the  sum  can  be  made  certain  by  calculation." 

In  Ring  v.  Foster.  6  Ohio,  379.  a  contract 
by  which  A  agreed  to  pay  to  B  one  hundrcMl 
and  forty  dollars,  "provided  B  delivers  the 
crop  of  tobacco  raised  by  him  and  C.  then  B  i* 
to  have  one  fourth  of  the  above  sum  in  hand, 
and  in  addition  three  dollars  per  hundred  weight 
for  that  part  yet  to  be  delivered,  payable  one 
fourth  in  haad,  and  the  balance  in  one  hundred 
and  twenty  days,"  was  held  to  be  a  promissory 
note. 

These  cases  show  the  doctrine  in  Ohio  on  thit 
subject;  and  Itut  it  is  quite  as  liberal  in  favor 
of  commerce  as  that  of  England,  or  her  co- 
stalfs. 

The  plaintiff  in  error  relies  upon  a  brief  note 
of  a  decision  said  to  have  been  made  by  die 
Supreme  Court  of  Ohio  in  Hamilton  County. 
The  case  is  not  reported,  but  merely  the  point 
supposed  to  have  been  decided ;  and  this  nut  by 
an  authorized  reporter,  in  any  book  of  reports, 
but  as  an  item  of  intelligence  for  a  law  journal. 
Those  conversant  with  the  stirrup  practice  of 
the  Supreme  Court  on  the  Circuit  in  Ohio, 
would  not  claim  the  weight  of  authority  for 
this  paragraph  in  the  Law  Journal.  . 

There  is.  however,  it  must  be  addmitted,  a 
decision,  not  of  an  Ohio  court,  but  of  a  Pennsyl- 
vania court,  both  respectable  and  renpecled, 
which  sustains  the  doctrine  insisted  on  by  the 
phiintilt  In  error.  la  the  case  of  Patterson 
V.  Poiadexter,  6  WatU  &  Serg. .  i£a7.  It  waa  held 
thatacertain  certificate  of  deposit,  in  all  re^MCis 
like  that  now  in  controverajr,  was  not  a  oegD- 
ttable  note.  The  opinion  of  the  court  malntaSDS 
three  propositions: 

Ist,  That  ttie  words  "  payable  to  order"  do 
not  import  a  promise  to  pay;  which  is  in  direct 
opposition  to  the  whole  cuxient  of  English  aod 
American  authority. 

2d.  That  a  promise  to  pay  on  "return  of  the 
certificate,"  is  a  contingent  and  conditional 
pmmise,  and  therefore  the  note  by  which  such 
promise  is  made  is  not  a  promissory  note;  aad 
this,  although  the  court  is  Immetfialely  after, 
forced  to  admit  that  "true  it  is  that  such  a  con- 
tingency is  no  more  than  is  implied  in  erery 
promissory  note." 

Sii.  That  the  words  "payable  twelve  montlis 
from  18th  Hay,  1880,  with  five  per  cent, 
interest  till  due,"  constitutesaspecialagreemeut 
for  interest,  which  is  Inconiiistent  with  tbe 
character  of  a  promissory  note;  and  this,  aisu. 
is  in  direct  oppoution  to  the  current  of 
authority. 

Upon  these  three  propositions  the  court  reateil 
their  conclusion  that  the  paper  in  question  waui 
not  a  negotiable  promissory  note. 

The  only  authority  cileu  in  support  ot  tbia 
conclusion  was  Hitrne  v.  Rtdfeam,  SeiMt's 
Cases,  367. 

*This  was  a  decision  under  the  [*a2« 
Stamp  Act.  Suit  was  brought  on  the  foUowing 
letter: 

December  35.  1839. 
Sir:  I  have  reeelved  the  sum  of  £30,  which 
I  borrowed  of  you,  and  liavo  to  be  accountable 
for  the  same  with  l^ai  interest. 

I  am,  Ac..  Pbtbr  RKonAKa. 

HovAja>  18. 
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It  was  stamped  as  a  special  agreement,  and 
mn  sued  on  as  sih^.  It  was  objected  tbat  it 
vas  a  promissory  Dole,  and  not  iKing  stamped 
as  each,  could  not  be  given  in  evidence.  But 
Chief  Juattee  Tindal  said:  "  I  thinli  this  case 
mav  be  decided  by  reFerrio^  to  the  provisioas 
of  tbe  Stamp  Act,  without  referring  to  the  cases 
which  have  been  cited."  He  then  proceeded  to 
hold  tliat  the  instrument, being  stamped  as  a  epe- 
cial  agreement,  and  not  as  a  proroissoir  oote.iell 
vitbintheezemptiODOf  the  Act,  65  Geo.  III.. 
dL  184,  from  tbe  promissory  note  stamp  "of  all 
Dtber  instruments  bearing  in  anydegree  the  form 
or  style  of  promissory  notes,  but  which  shall  in 
law  be  deemed  special  agreements,  except  those 
hereby  expressly  dlrectM  to  bedeemed  promis- 
sory notes."  The  Chief  Justice  added,  "  It 
would  be  a  very  hanh  construction  of  the  Act 
to  hold  the  document  to  be  a  promfesoiy  note, 
after  tbe  commissioners  on  stamps  have  im- 
pressed it  with  an  ^reement  stamp,  upon  pay- 
ment of  the  usual, penalty." 

This  brief  statement  clearly  shows  that  the 
case  of  Borne  v.  Red/mm  went  entirely  upon 
t  construction  of  tbe  Stamp  Act ;  and  it  is  re- 
oiiuiuble  enough,  that  bjr  this  very  Act,  sim- 
ple certificates  of  deposit,  issued  by  banks, 
without  any  words,  such  as  "  payable,"  and 
the  like,  importing  a  promise  to  pay,  are  de- 
clared to  be  promissory  notes.  So  that  there 
caoDot  be  a  doubt  that  in  England  the  paper 
now  in  controversy  would  be  held  to  be  a  prom- 
imoiT  note,  whether  the  question  was  de- 
ddea  opon  general  principles  or  statutory  pro- 
viMons. 

The  Penn^lvanla  decision,  then,  is  with 
out  tbe  support  of  any  English  case,  as  it  is 
without  tbe  support  of  any  general  principle 
of  law  applicable  to  promissory  notes. 

We  shall  proceed  to  show  that  it  Is  in  direct 
conflict  with  American  authorities. 

lo  the  case  of  KQgore  v.  BulUey,  14  Conn., 
8B8,  die  Supreme  Oourt  of  Connecticut  held 
tbe  following  certiflcste  of  deposit  to  be  a 
promissoiy  note: 

$10,608.73.     Chbi^ka  Bank,  July  6.  1839. 

I  do  hereby  certify  that  David  £.  Wheeler, 
Roberts.  Taylor,  and  Noah  Bulkley,  have  de- 
poiited  in  thu  bank  tbe  sum  of  ten  thousand 
kix  hundred  and  eight  dollars  scventy-tlve 
cvnts,  payable  on  tlie  first  day  of  Deceml>er 
next,  to  their  order,  on  tbe  return  of  ibis  cer- 
tificate. D.  £.  Whkbleb.  President. 

227*]  *And  the  following  writing.indorsed 
upon  tbe  paper,  was  held  to  be  an  indorsement 
by  which  tbe  parties  made  themselves  liable  as 
indoraers  of  a  negotiable  note: 

"For  value  received,  ve hereby  assign  to  S. 
F.  Haccncken,  Josefdi  S.  Jjake  and  Daniel 
Kilgore,  Commissioners  of  the  Ohio  Canal 
Fund,  or  tbeir  successors,  the  amount  of  the 
within  certificate." 

The  case  of  The  Bank  of  OrUamt  v.  2Sernl. 
2  Hill,  N.  T.,290,  is  also  in  direct  conflict 
*itfa  the  case  of  Pattenon  v.  Jhfindexter. 
In  that  case  the  acUon  being  brought  on  a 
nriificale  of  depoait,  the  court  aald,  "the  in- 
Mniment  In  questirai  Is  in  effect  a  negotiable 
promiEsoiT  note. 

Thus,  then,  stands  the  case.  The  paper  in 
GODtroversy  has  all  the  requisites  which  an  un- 
hnkea  current  of  dedalons  has  pronounced  es- 
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sential  to  a  promissory  note.  It  is  a  promise 
to  pay  a  sum  of  money  certain  .at  afix^  time, 
for  value  received.  It  was  regarded  by  the 
maker,  by  tbe  defendant,  and  by  tbeptainlifls, 
as  a  negotinble  promissory  note.  By  the  maker, 
for  it  was  in  the  language  of  the  Ohio  statute, 
"  drawn  payable  to  order;"  by  the  defendant, 
for  he  issued  it  payable  to  the  order  of  his  in- 
dorsee, and  he  added  to  his  signature  the  placf- 
of  his  residence,  obviously  that,  in  the  event 
of  non-payment,  it  might  oe  known  where  to 
direct  notice;  by  the  piaintib.  for  they  caused 
it  to  be  presented  for  rayment.  and  protested 
as  negotiable  paper.  Two  American  courtf, 
of  distinguished  ability,  liave  expressly  held 
similar  instruments  to  lie  negotiable  paper. 
One  American  court  has  held  otherwise. 

This  statement  would  seem  to  be  deddve. 
We  donotthink  it  worth  while  to  comment  on 
the  positions  of  tbe  counsel  for  the  plaintiffs  in 
error,  that  (he  paper  in  question  is  not  a  prom- 
issory note,  because  subject  to  the  condition 
of  tlie  return  of  the  certificate:  and  that,  if  it  is 
a  note  nt  all,  it  is  a  note  to  Hugh  Short,  and 
not  to  Henry  Miller.  The  first  is  refuted  by  the 
remark  of  tbe  court  which  suggested  it.  tl^  it 
is  a  condition  which  is  Impiled  1^  law  in  every 
promissory  note;  and  the  section  is  refitted  by 
the  language  of  the  instrument,  and  the  act  of 
the  defendant  himself. 

We  will  only  add  two  or  three  cases,  which 
illustrate  somewhat  strikingly  the  disposition 
lo  which  tbe  Supreme  Court  of  New  York  re- 
ferred, when  they  said,  "the great  commercial 
advantages  growing  out  of  negoiiable  instru- 
ments, have  induced  the  courts  to  &dopt  a 
most  liberal  rule  in  construing  them."  The 
first  case  is  that  of  Walker  v.  Roberta,  1  Carr. 
&  Marsh.,  890(41  Eng.  Com.  Law.  821).  The 
following  document  was  held  to  be  a  promis- 
sory note: 

•■'Februaiy.  1881.  William  Walker  ['aSS 
lent  to  James  Roberta  £1U.  19«.  lid.;  to  pay 
five  per  cent,  for  the  same  £19. 10«.  lid  ;  to 
pay  on  demand  to  the  said  William  Walker, 
giving  James  Roberts  six  months'  notice  of  the 
same.    James  Roberts,  Mary  Roberts. 

Tbe  other  case  is  that  of  HeTuehel  v.  MaJil&r, 
S  Hill's  N.  Y.,  182.  The  action  was  upon  the 
following  instrument: 

"For  franca  8,7S5.0O,  payable  on  the  81st  of 
December,  1889.  On  the  81st  of  October, 
of  this  year,  pay  to  the  order  of  ourselves. 
8.755  francs  60  centimes,  payable  in  Paris,  the 
31st  of  December,  of  this  year." 

It  was  held  a  valuable  negotiable  bill  of  ex- 
change, notwithstanding  the  ambi^ity:  the 
words  "on  tbe  Slst  of  October,  in  ibis  year" 
being  rejected  as  repugnant,  and  the  bill  held 
payable  "on  the  Blst  of  December." 

We  refer  the  court,  also,  tol  Greenl..  685; 
a  Cow.,  636:  10  Wend..  675;  and,  in  decid 
log  tbe  last  of  which  casM,  Nelson,  J., 
said,  "the  instrument  is  a  promissory  note 
within  the  statute,  as  it  contains  every  quality 
essential  to  such  paper.  The  acknowledgment 
of  indebtedness  on  its  face  implies  a  promise  to 
pay  the  plaintiffs,"  and  the  payment,  by  its 
terms,  was  to  t>e  in  money,  absolutely.  Tbe  in- 
strument on  which  this  last  action  was  brought 
was  as  follows:  "Due  Kimliall  &  Rinislon 
three  hundred  and  twenty -five  dollars,  payable 
on  demmod." 

12ft 
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Mr,  Juttiee  Catron  delivered  the  opinioD 
of  the  court: 

The  ooly  qaestlon  thU  caw  presents  that  we 
deem  worthy  of  notice  is,  whether  the  paper 
sued  on  Is  a  negotiable  iostrument;  it  is  as  fol- 
lows: 

"No.  959.  Missiasfppi  Union  Bank. Jackson, 
Miss..  Feb.  8,  1840.  I  hereby  cerrify,  that 
Hugh  Bhort  has  deposited  in  this  bank,  pay- 
able twelve  months  from  Ist  May,  1839,  with  6 
per  cent,  interest  till  due,  fifteen  hundred  dol- 
lars, for  the  use  of  Henry  Miller,  and  payable 
only  to  his  order  upon  the  return  of  this  certifi- 
cate.   $1,500.    Wm.  P.  Grayson.  Cashier." 

The  suit  was  by  the  last  indorsee  affaiast  his 
immediate  indorser,  and  brought  in  Ohio.  The 
statute  of  that  State  declares  all  promissory 
notes,  drawn  for  asum  certain,  payable  to  any 
person  or  order,  or  lo  any  person  or  his  assigns, 
nesptiable  by  indorsement. 

The  established  doctrine  Is.  that  a  promise  to 
deliver,  or  to  be  accountable  for  so  much  money, 
is  a  good  bill  or  note.  Here  the  sum  is  cer- 
tain, and  the  promise  direct.  Every  reason 
229*]  exists  'why  the  indorser  of  this  paper 
should  be  held  responsible  to  his  indorsee,  that 
can  previul  in  cases  where  the  paper  indorsed 
is  in  the  ordinary  form  of  a  promissory  note; 
and  as  such  note  the  state  courts  generally, 
have  treated  certificates  of  deposit  payable  to 
order;  and  the  principles  adopted  by  the  state 
courts,  in  coming  to  this  conclusion,  are  fully 
sustained  by  the  writers  of  treatises  on  bills 
and  notes. 

Being  of  opinion  that  the  Oireuit  Court  prop- 
erly  held  tlu  paper  indorsed,  negotiable,  it  is  or- 
dered that  the  Judgment  be  affirmed. 

ORDBB.  I 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  llie  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio, 
and  was  argued  by  counsel;  on  coDsideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  is  here- 
by affirmed,  with  costs  and  damages  at  the  rate 
of  dx  per  centum  per  annum. 

Arv  6  McLean.  158. 
Cltea— UHow..aOI. 


ALAN80N  SALTMARSH.i'tein/ijrin  Error, 
t. 

JAMES  W.  TUTHILL. 
W^Mm—eempeteney—party  to  bOl. 

InaBultbvttae  indorsee aipiiast  the  Indorser  of  a 
bill,  where  tne  defense  was  u»ury,  the  drawer  and 
drawee  were  IncNHnpetent  witnesses,  when  olfpred 
to  priive  certain  facts,  whioh,  when  taken  In  con- 
Junction  with  certain  other  facta,  to  tie  proved  bv 
other  wltaessf-s,  would  invalidate  the  lastrumunt. 

QeAng  luoompetent  wltnetiea  to  esMbltah  the 
whole  defense,  they  are  also  inconipeient  to  es- 
tablish a  part. 

THIS  case  was  brough't  up  by  writ  of  error 
from  the  District  Court  of  the  United 
Stales  for  the  Middle  District  of  Alabama. 

The  only  question  was  one  of  evidence, 
which  is  fully  explained  fn  the  opinion  of  the 
court. 

It  was  argued  by  Meur*.  J.  A.  Campb^ 
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and  Seward  for  the  plaintiff  in  error.and  Mr. 
PiTor  for  the  defendant  in  error. 

Mr.  Juetiee  Catron  delivered  the  opinion  of 
the  court: 

Hill  drew  a  thirty  days'  bill.dated  at  Mobile, 
on  William  Bower  &  Co.,  for  four  thousand 
dollars,  payable  to  Coleman.  It  was  indorsed 
by  Coleman  to  Saltmarsh.  and  by  him  to 
James  W.  TuthiU,  who  sued  Saltmarsh.  The 
parties  went  to  trial  on  the  general  issue,  and 
the  defense  relied  on  was  usury.  By  the  laws 
•of  Alabama,  a  party  to  any  security  [*a30 
for  the  payment  of  money,  who  takes  more 
than  after  the  rate  of  eight  per  cent,  per  an- 
num for  the  money  advanced,  is  prohibited 
from  recovering  any  interest,  and  can  tuve 
judgment  only  for  the  original  sum  loaned. 
And  this  abateipent.  was  the  matter  in  contro- 
versy. To  prove  the  usury.  Hill,  the  drawer, 
and  William  Bower,  one  of  the  drawees,  were 
introduced  on  behalf  of  tlie  defendant;  and 
objected  to  by  the  plaintiff  as  incompetent,  on 
the  ground  that  a  party  to  negotiable  paper 
who,  by  the  sanction  of  his  name,  gave  it  cred- 
it and  currency,  could  not  afterwards,  upon  his 
own  teetimooy.  invalidate  the  instrument,  bj 
showing  that  the  conrideration  on  which  ft 
was  executed  was  illegal.  The  witnesses  were 
rejected. 

Both  Hill  and  Bower  were  offered  to  prove 
facts  which,  when  taken  io  connection  with  ad- 
ditional facts,  that  might  be  proved  by  others, 
would  invalidate  the  instrument  in  part,  by 
alwting  the  Interest.  The  proof  was  offered, 
and  only  material  to  establish  the  defense  of 
usurv,  this  being  the  sole  defense.  It  must  be 
admitted,  that  If  the  party  lo  the  bill  had  been 
introduced  to  establish  the  whole  defense,  then 
he  was  incompetent;  and  to  hold^lhst  be  could 
prove  a  defense  in  part,  without  which  piece 
of  evidence  no  successful  defense  coulo  be 
made,  would  he  a  mere  evasion  of  the  rule, 
which  excludes  such  witnesses  from  giving  ev- 
idence to  impeach  the  consideration. 

No  other  question  is  presented  to  us,  nor 
does  any  other  exist  in  the  record,  worthy  of 
notice. 

2ti$  therefore  ordered  that  the  judgment  of  the 
OKtvuA  GmH  be  ajfirmed. 

ORDKR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Dintrict  Court  of 
the  United  Stales  for  the  Middle  District  of  Al- 
abama, snd  was  argued  bycotmsel;  on  consider- 
ation whereof,  it  is  now  here  ordered  and  ad- 
judged bjr  this  court,  that  the  judgment  of  the 
said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  dam- 
ages at  the  rate  of  six  per  centum  per  annum, 

Cit«d-i  Wall.,  m. 


CYRIL  C.  TYLER  amd  his  Wife,  SARAH 
P.  TYLER,  AppeOanli, 
e. 

GEORGE  N.  BLACK. 

Oonv^nee  of  iand  tet  tmdefor  fraud—repre- 
mentation  of  purekaner. 


sole.  See  note  to  &wia  v.  Parham,  U  How.,  IWt. 

^  Howard  18. 
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Vhen  «  person  desired  to  purchase  land  from 
apaitTwbowaslnonnttliatDe  had  an  y  title  to 
ttor  where  the  land  was  situated;  and  the  pur> 
SSI*]  cfaBMrmade  fraudulent *repreeentatlnn8  as 
tothequantltr  and  quality  of  the  land,  and  also,  as 
to  a  Iwo  which  he  profereed  to  have  fnr  taxes 
which  he  had  paid  ;  and  finally  bought  the  land  for 
a^Qflialr  Inaoequate  price,  the  sale  will  be  set 

THIS  was  SD  mppeai  from  tbe  Circuit  Court 
of  the  United  States  for  the  District  of 
Hsine,  sitting  aa  a  court  of  eqaity. 

The  facte  areail  stated  in  the  of^nion  of  the 
court. 

It  was  ai^ed  by  Mr.  FeaaendeD  for  the 
appellants,  and  Mr.  Rowe  for  the  appellee. 

The  points  made  by  tbe  counsel  for  the  ap- 
peDanta  were  the  foDowing,  viz. : 

The  complainants  claim  to  liave  their  deed  to 
Black,  dated  November  80. 1846,  caaceled.  and 
a  reroDveyance  of  said  estate,  on  the  following 
froQods: 

I.  For  fraud  and  fraudulent  representa- 
tioos. 

%.  For  inadequacy  of  price,  as,  of  itself,  fur- 
ni^Dj;  erldenoe  of  fraud. 

3.  For  the  two  preceding  «t»unds  united. 

Qeneral  Contideratioru.  The  acts  and  dec- 
larations of  Blarlt,  to  show  he  bad  formed  a 
design  to  commit  frauds  in  making  this  pur- 
cbsiie.  as  opportunity  should  offer. 

AH  such  acts  and  declarations  of  Black  made 
to  other  persons,  about  tbe  time  of  the  transac- 
ttrta,  are  competent  evidence  for  complainants, 
fnr  that  purpose.  {Bradley  v.  Chtm,  38  Maine 
Rep.,  611;  Wamerv.  I>ania»,\yfctoA.  <&  M., 
90:  HW  V.  The  United  State*.  16  Pet.,  842; 
8.  C,  14  Pet..  480.) 

Complainants  rely  on  tbe  testimony  of  tbe  Ver- 
mont witnesses,  viz. :  Edward  F.  Putnam,  Al- 
bprt  O.  Soule.  £.  P.  Soule.  and  Phebe  Hen- 
dricks, to  moTe  such  acts  and  declarations  of 
BlacL 

F(rU  PropotiUioa.  Tbe  bill,  answer,  and  ev- 
iduoce,  esiablisb  complainants'  proportion  of 
fraud,  on  tbe  part  of  Black,  in  several  [nrticu* 
lare,  either  of  which  is  suffldent  to  entitle 
tbtm  to  a  decree  in  their  favor. 

1.  As  to  complainants'  title  and  the  evidence 
of  it,  and  Black's  misrepresentations  conc^n- 
bgit. 

3.  Blark's  misrefwesentations  asto  the  num- 
ber of  acres. 

3.  Black's  misrepresentations  as  to  iucum- 
bnnceaon  the  land,  and  patticuiarlyof  his  lien 
ihereon  for  taxes,  alleged  to  iiave  tieen  paid  by 
tiiinaelf. 

1  Black's  misrepresentations  of  the  value  of 
tbe  land. 

(Each  one  of  these  pointe  was  examined  ac- 
cording to  the  evidence  ) 

Saiond  Proponiion.  Tbe  doctrine  is  well 
sl.ilfd  in  Story's  Commentaries  on  Equity  Jur.. 
Kca.  d43  and  246.  After  stating  the  general 
proposition  that  mere  inadequacy  is  not  a  suf- 
tlcient  gronnd  for  relief,  he  says  (sec.  246): 
232*1  "  tt^Ul*  however,  there  may  *be  such 
unoMisdMiableoess  or  inadequacy  In  a  bargain, 
kfi  to  demonstrate  some  gross  imposition,  or 
undue  inBuence;  and  in  such  cases,  courts  of 
equity  ought  to  interfere  upon  tbe  satisfactory 
groand  of  fraud.  But  then,  such  unconscioo- 
tblatest  or  such  inadequacy,  should  be  made 
nut  as  would,  to  ttse  an  expres^ve  phnm, 
UowavD  18. 


shock  the  conscience,  and  amount,  in  itself,  to 
conclusive  and  decisive  evidence  of  fraud. 
And  where  there  are  other  tngredlents  in  the 
cftse  of  a  suspicious  nature,  or  peculiar  relation 
between  the  parties,  gross  inadequacy  of  price 
must  necessarily  furuish  the  most  vehement 
presumption  of  fraud." 

The  same  doctrine  is  stated  in  Fonb.  Eq.,  B. 
1,  ch.  3,  sec.  9,  note  e. 

"  Wtiere  the  deed  is  executed.  If  the  parties 
have  not  been  on  equal  footing,  or,  if  there  has 
been  any  concealment,  or  misrepresentation,  or 
imposition,  courts  of  equity  uniformly  set 
aside  sucbdeedorcontract."  (Sug.  Vend..  6th 
Amer.  ed.,  p.  817.  and  note  2.) 

"  Where  tbe  circumstances  of  the  case  are 
such  aa  have  afforded  an  opportunity,  either 
from  the  situation  or  condition  of  the  parties, 
or  t  he  nature  of  tbe  property,  for  either  of  them 
to  take  a  fraudulent  advantage  of  the  other, 
and  tbe  constdemlion  is  grossly  inadequate, 
this  court  considers  that  circumstance  to  be 
evidence  of  fraud,  and  will  not  only  refuse  a 
specific  performance  at  tbe  instance  of  the  for- 
mer, but  will,  at  the  suit  of  the  hitter,  rescind 
tbe  transaction."  (Jer.  Eq.  Jur.,  and 
notes.) 

"  A  conveyance,  obtained  for  an  inadequate 
consideration,  from  one  not  conusant  of  his 
right,  by  a  person  who  has  notice  of  such  right, 
will  be  set  aside,  although  no  acttial  fraud  or 
imposition  be  tised."  (Stig.  Vend.,  6lh  Amer. 
ed.,  820.) 

"Although  it  may  be  impossible,  by  any 
general  proposition,  to  define  what  is  to  be  un- 
derstood by  gross  inadequacy  of  consideration., 
as  it  must,  in  a  great  measure,  depend  upon 
tbe  circumstances  of  each  individual  case  in 
which  the  question  may  arise;  yet,  if  it  be  so 
gross  and  palpable,  as  of  itself  to  afford  evi- 
dence of  actual  fraud,  the  court  will  set  asidea 
sale."  (Jer.  Eq.  Jur.,  438,  note  7;  Osffoodv. 
FranJUin.  2  Johns.  Ch.,  1,  and  cases  cited.) 

In  Turner  v.  Harvey.  1  Jacob's  Cb.  R,  189, 
which  was  a  case  where  the  vendors  were  ig 
norant  of  a  fact  or  circumstabce  considerably 
increasing  the  value,  the  court  says:  "If  a 
word,  a  single  word, be  dropped  which  tends  to 
mislead  the  vendor,  the  principle  that  the  pur- 
chaser is  not  bound  to  give  tbe  vendor  infor- 
mation as  to  the  value  oi  tbe  property,  will  not 
bo  allowed  to  operate." 

Again:  in  Hill  on  Trustees.  102,  it  is  said. 
"  ftlere  inadequacy,  of  itself,  is  not  enough  to 
set  aside  a  contract;  but  where  tbe  inadequacy 
is  so  gross  that  it  is  impossible  to  stale  it  to  a 
man  *of  common  sense,  without  pro  [*233 
duclng  an  exclamation  astotheinequality  of  it. 
tbe  court  will  infer,  from  that  fact  alone,  ttwt 
there  must  have  been  such  impodlion,  or  op 
pression  in  tbe  transaction,  as  to  amount  to  a 
case  of  fraud,  from  which 'it  would  not  suffer 
any  benefit  or  advantage  to  be  iferived.  Other 
circumstances  of  fraudwill  aid  the  court." 

To  apply  these  principles  to  the  case  at  bar. 

Tbe  inadequacy  of  price,  in  this  case,  is 
such  as  of  itself  to  aflord  evidence  of  fraud. 
In  1799  Parsons  conveyed  to  Putnam  for  SO 
cents  an  acre.  Black  paid  Tyler  and  wife  8i 
cents  an  acre. 

Black,  in  his  answer,  says  that  it  was  worUi 
from  50  cents  to  ^3  per  acre,  November  SO, 
1846.   Now,  60  cents  to  $2  averages  $1.25  i>er 
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acre;  so  that  Black  purcbaaed  for  8i  cents  an 
acre  what  he  admfts  was  worth  91.'.!5  an  acre. 
He  bought  for  $50  what  he  adtnils  was  worth 
♦787.60. 

Third  PropoaUiem.  The  bill  may  be  sustdned 
im  the  ground  of  fraud  and  frauduleol  repre- 
xenlation,  and  for  inadequacy  of  price,  united. 

On  these  princlplefl  the  court  will  find  a  rule 
for  tlieir  guidance  in  Sepmour  v.  Ddaneey,  6 
■Tobns.  Ch.  R,  m.  Chanet^r  Kent,  in  that 
case,  found  It  convenient  to  take  the  average 
value,  aa  established  by  the  wttncsses  on  the 
one  side  and  the  other. 

On  this  principle  the  land  was  worth  about 
$4.45  an  acre,  or  $8,688.86,  in  November, 
1846.  date  of  deed  of  Tyler  and  wife  to 
Black. 

The  deoials  of  the  answer  are  thus  over- 
come, and  the  bill  is  maintained. 

The  counsel  for  the  defendant  in  error  made 
the  following  points,  vix. : 

The  court  nas  no  jurisdiction.  The  value  of 
the  matter  in  controversy  is  one  of  the  points 
at  issue  in  the  case.  The  proofs  fail  to  show 
the  land  to  be  worth  $2,000.  It  is  not  worth 
over  50  cents  per  acre,  as  shown  by  respond- 
ent's witnesses. 

(The  arguments  upon  this  point  upon  both 
sides  depend  m  entirely  upon  references  to  the 
lesttmony,  that  they  cannot  be  reported.) 

Point  2.   There  was  no  inadequacy  of  price. 

The  inadequacy,  to  l>e  evidence  of  fraud, 
must  be  so  gross  as  to  shock  the  conscience.  (1 
Story's  Eq.  Jur.,  sees.  344.  245.  348;  1  Sugd. 
Vend.,  r*433.  42»,]  818,  819,  and  cases  there 
cited.)  Here  is  no  satisfactoiy  proof  of  such 
inadequacy  as  would  even  amount  to  damage. 
(1  Story's  Eq.  Jur.,  sec.  SOS.)  The  consider- 
ation, on  Black's  part,  was  the  $100  pdd,  the 
amount  due  for  taxes  and  interest,  and  his 
claim  for  trouble  and  cxpeoses,  in  discovering 
234*]  *and  notifying  the  heirs.  There  ie  no 
Hufiicient  proof  now  (aa  before  shown)  that  all 
which  BUck  takes  by  his  deed  is  worth  more 
than  that.  At  the  lime  of  the  contract  it  was 
doubtful  how  much  he  would  take  by  his  deed, 
or  whether  he  would  take  anything. 

It  was  not  theu  fully  ascertained  whether  Dr. 
Putnam  died  seised  of  any  portion  of  this  lot; 
iind  it  was  not  known  of  how  much,  if  anv. 
It  was  not  even  known  tliat  Parsons  had  sold 
him  any  land,  or  if  any,  how  much,  "Hie  ex- 
tent of  Mrs.  Tyler's  rights,  as  heir  at  law.  was 
not  clearly  ascertained.  The  value  of  the  land 
was  unknown.  Defendant  had  no  information 
but  that  derived  from  Mrs.  Sheldon,  and 
Tilden,  and  from  the  Putnams. 

Where  neither  of  the  parties  knows  the  value 
of  the  estate,  no  inadequacy  of  consideration 
t-axi  operate,  even  to  prevent  a  decree  for  specific 
performance  in  favor  of  the  purchaser.  {Anon., 
cited  in  1  Bro.  C.  C,  168.  and  6  Vea.,  Jr.,  U\ 

1  Sued.  Vend.,  [*441.  4421  81»-) 

Point  8.  There  was  no  f  raudulenl  ccmceal- 
ment. 

A  purchaser  is  under  no  obligation  to  give 
any  information.  unleM  there  be  some  relation 
of  confldeoce  between  the  mrlles.  '8  Kent's 
Com.,  ftthed..^,  by  Lord  Tburlow,  lni%trv. 
Maertth.  2  Bro.  O.  C,  420;  Laidtaw  v.  Orsan, 

2  Wheat.,  178;  1  Story's  Eq.  Jur.,  sec.  207.) 
The  parties  lo  this  contract  were  strangen  to 

each  other.   The  complainants  are  penons  of 

Me 


intelligence,  and  in  "  ctmifortable  circum- 
stances." 

Black  offered  to  communicate  everything  for 
a  reasonable  compensation;  and  the  offer  was 
made  at  the  commencement  of  the  conversa- 
tion, and  repeated  afterwards.  In  fact  there 
was  no  concealment. 

Before  the  execution  of  the  deed  the  com- 
plainants were  informed  of  every  fact,  known 
to  the  defendant,  in  relation  to  the  land  and 
their  title  thereto. 

It  is  too  late  for  complainants  to  take  ad- 
vantage of  any  concealment  during  the  ne- 
gotiations, they  having  executed  the  deed  after 
all  the  farts  were  fully  disclosed.  (Hovenden 
on  Frauds,  106,  citee  Fleetwood  v.  Qreen,  15 
Yes.,  594;  Burroug/u  v.  Oakley,  8  Swanat.. 
168;  1  Sugd.  Vend.,  892,  sees.  27.  28,  and  cases 
cited;  1  Story's  Eq.  Jur.,  sec.  208,  a.) 

Point  4.   There  was  no  misrepreseotaticm. 

The  tesUmony  of  E.  F.  Putnam  and  othen. 
as  to  the  representations  made  to  them  at  Fair 
Qeld,  is  irrelevant  and  inadmissible.  The  in- 
terrogatories, which  called  it  out,  were  objected 
to.  If  admissible,  it  is  discredited  by  the  evi- 
dent bias  and  strong  feeling  of  the  witnesses; 
by  their  mutual  contradictions,  in  relation 
*to  BhKk's  denial  of  knowledge  of  the  1*235 
quantity  of  land,  and  his  statements  in  relation 
to  the  number  of  acres,  the  price  of  land  sold, 
the  place  searched  for  papers,  Ac. ;  and  by 
their  statement  that  Black  said  Mrs.  Tyler  was 
dead,  which  contradicts  the  case  as  settled  by 
bill  and  answer. 

Black  did  not  represent  that  he  bad  a  tax 
title,  or  a  lien  on  the  hmd.  The  charge  is  in- 
consistent in  lis  several  parls,  and  wUh  f»m- 
plainantp'  proof.  The  claim  which  he  set  up. 
was  the  claim  which  the  answer  shows  that  he 
bad  an  equitable  one  on  the  owners  of 
the  land,  and  not  a  legal  charge  on  the  laud  it- 
self. He  made  no  representation  as  to  the 
number  of  acres. 

This  charge  is  not  made  the  subject  of  a  par- 
ticular interrogatory,  but  is  covered  by  inter- 
rogatories  7  and  16;  and  is  denied  in  the  an- 
swer. 

Black  slated  that' he  "did  not  know  huw 
many  acres  belonged  to  said  Aaron  Putnam ;" 
lie  could  not  have  known.  The  statement  of 
the  number  of  acrce.  if  made,  was  a  mere  mat- 
ter of  opinicm,  so  understood  by  all  partiea, 
and  Uiere  is  no  evidence  that  it  was  inMoceie. 

A  misrepitsentation  must  be  of  something 
more  tlian  a  mere  matter  of  opinion.  (1  Story's 
Eq.  Jur.,  179;  Hepburn  v.  Daniop,  1  Wheat.. 
179.) 

The  representation,  if  made,  was  not  ma- 
terial. The  land  In  itself  is  worthlms;  the  on- 
ly value  is  the  timtter.  The  number  of  acres 
gives  no  Id*  a  of  the  qnantity  of  tliat.  About 
thf>  timber  there  were  no  representattons  mstle 
and  no  inquiries.  It  was  no  inducement  to  (be 
sale.  The  bill  contains  no  averment  that  it 
was  an  inducement  (seep.  627):  no  denial  of 
its  truth;  no  ioterrogatory  in  relation  to  it;  nn 
averment  tbat  the  complainants  believed  it.  It 
was  not  reganled  as  evidence  of  the  value  «•( 
the  land  sold  by  either  party,  for  Tyler  after- 
wards inquired  again  as  to  the  character  and 
value,  and  Black  declared  he  knew  noUiing 
about  it.  The  only  inducement  speciflaally 
charged  is  the  doubt  as  to  Mrs.  Tyler's  title. 
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The  00I7  unfairness  in  relation  to  the  value  of 
the  land  cba»:ed  oninst  Black  is  the  withhold- 
ing informatk)!).  He  said  that  Tilden's  part 
of  Ibe  lot  was  purchased  at  a  shilling  per  acre, 
and  not  at  twelve  and  a  half  cents,  as  charged. 
Tildcn  ndd  a  shilling.  Black  so  stated  at 
Fairfield:  the  Soules  interpolated  the  word 
"York";  Slanwood  IwrrowB  the  story  and  re- 
dnon  tile  York  shilling  to  federal  currency. 

fiOO  acres  at  12(  cents,  —  $03.60,  incumber- 
(d  by  lax  claims  for  about  $300.  The  story  is 
incredible,  and  inconsistent  with  the  proposi- 
tioDs  made  by  Black.  What  Black  did  say  was 
not  (bus  incredible  or  inconsistent,  for  Stan- 
£36^  wood  believed  him,  and  ^thought  a 
doubtful  title  to  half  the  laod  worth  more  than 
lie  AKked  for  liis  information. 

Black's  repreaentatiima  of  his  toducemmtsto 
porcbasearenotshowntobe  false;  and  if  they 
were,  that  would  furnish  00  grounds  for  re- 
adndiog  the  contract. 

A  purchaser  Is  under  no  legal  obligatioa  to 
make  a  true  disclosure  of  hiK  motives.  {Ver- 
Aon  V.  KejfB.  12  East,  m,  637.  638  ) 

Point  0.  The  misrepresentati'in  must  be  of 
wHDelhing,  In  regard  to  which  the  party  places 
known  trust  and  confidence  in  the  other.  If 
ibc  party  had  no  right  to  place  reliance  upon  it, 
and  it  was  his  own  folly  to  fpve  credence  to  it. 
it  will  not  avoid  the  contract.  (1  Stoiy'a  Eq. 
Jur.,  sees.  197,  190.) 

Before  any  of  the  representations  complained 
of  were  made.  Black  assured  Dr.  Tyler  that 
be  would  nvQ  no  information  whatever,  un- 
len  paid  therefor;  and  repeatedly  made  the 
Mime  assurance  to  him,  in  substance,  in  reply 
In  bis  pressing  questions.  If,  after  that,  Dr. 
Tyler  relied  upon  anything,  wrung  from  the 
defendant  by  bis  importunate  inquiries,  it  was 
a  folly,  from  the  coosequenceH  of  which  a 
ooun  M  equity  will  not  relieve  him. 

Point  6.  Before  they,  executed  the  deed,  the 
i-omplainants  knew  where  the  land  is  situated, 
■nd  where  the  evidence  of  their  title  is  record- 
ed, ami  could  have  ascertained  whei  her  the  rep- 
nwentstions  made  by  Black  were  true. 

If  Black  made  all  the  represeutalions charged 
io  tbe  bill,  they  then  knew  that  some  of  them 
were  untrue,  and  were  put  on  their  guard  as 
U>  tbe  rest. 

Minrprcaentation  of  a  matter,  where  a  party 
wti  capable  of  seeing  whether  it  was  right  or 
not,  is  no  ground  for  relief.  {Aindie  v.  Mfdiy- 
«l.»Ve8..  18;  1  Madd.  <Jh..  258;  B»yley  v. 
Mirrd,  Cro  Jac..  386;  S  Bulstr.,  95;  1  Story's 
Eq.  Jur.,  sec  149;  2  Kent's  Com.,  48S,  486, 
noted.) 

The  deceit  must  be  such  as  ordinary  pru- 
tirace  would  not  protect  (he  party  against.  (1 
Story's  Eq.  Jur.,  sec.  200,  a.) 

Point  7.  Black's  claim  on  account  of  taxes 
laid,  Ac.,  is  valid  in  /oro  eorutcientuB.  Com- 
pbuoanls  will  not  be  entitled  in  equity  to  tbe 
relief  preyed  for,  until  provision  u  niade  for 
■hat  claim. 

They  have  never  offned  to  pi^  bim  if  he 
would  rescind  the  contract;  nor 'even  requested 
Um  to  rescind.  The  bill  i-ontalna  no  such  of- 
fer. The  pwtieB  cannot  be  placed  in  ttalu  quo. 

Mr.  Juttiee  Wmjna  delivered  the  opinion 
•rf  the  court: 
Howard  18. 


This  is  an  appeal  from  tbe  Circuit  Court  of 
the  United  States  for  tlie  District  of  Maine,  sit- 
ting as  a  court  of  equity. 

'The  complainants,  Tyler  and  wife,  flledthelr 
bill  to  set  aside  a  sale  of  land  made  by  them  to 
Block,  upon  tbe  ground  of  fraud,  concealment, 
and  fraudulent  representations  made  to  thrm 
by  *Black;  and  also  upon  tbe  ground  [*237 
of  inadeqiuwy  of  price  as  fumishii^  evidence 
of  fraud. 

Towards  the  latter  end  of  the  last  century, 
the  State  of  Massachusetts  established  a  lottery, 
for  tbe  sale  of  some  lands  in  Maine;  and  one 
Zenos  Parsons  drew  a  prize  of  1,U2U  acres,  be- 
ing lot  number  one  in  township  No.  33. 

Onthe2jth  of  March,  1799,  Parsons  con- 
veyed to  Aaron  Putnam,  of  Cbarlestown,  Mas- 
sachusetiA,  for  the  consideration  of  $60u,  1S13 
acres  of  the  said  huid,  being  an  indivlded  in- 
terest. Putnam  had  three  children,  two  sons, 
and  a  daughter.  The  daughter  married  Tyler, 
and  they  were  the  complainants  and  appellants 
in  tbe  present  cause.  One  of  the  eons  died 
wUhout  issue,  and  the  other  son  left  two  cliil 
dren,  viz. :  Edward  and  Elizabeth,  who  mar- 
ried Soule.  who  resided  in  Fairfield,  Vermont. 

At  the  time  of  the  death  of  Aaron  Putnam, 
his  daughter  was  a  minor,  and  resided  in  Mas- 
sachusetts. When  the  transaction  occurred 
which  gave  rise  to  the  pretcnt  suit,  she  was  re- 
siding with  her  husband,  Tyler,  at  Uophtnton, 
in  New  Hamsphire.  Black  resided  near  the 
land  in  Maine. -and  had  acted  as  tbe  a^nt  of 
the  owner  of  the  remaining  undivided  mterest 
for  upwards  of  twenty  years. 

In  November,  1846.  Black  went  to  Fairflekl, 
in  Vermont,  and  offered  to  purchase  tbe  sbiire 
of  Edward  and  Elizabeth,  who  were  ignorant 
of  their  title  to  the  land;  but  they  refused  to 
sell.  Black  there  learned  that  Tyler  and  his 
wife  were  the  ownere  of  one  half  of  tlw  131:i 
acres  which  had  hccn  conveyed  by  Parsons  to 
Putnam,  and  immediately  proceeded  to  Hop- 
kioton  to  see  them.  At  this  time  lllack's  poKi- 
tioD  was  this:  he  resided  at  tbe  town  of  Ells- 
worth, which  communicated,  by  a  navigable 
stream,  with  tbe  land  in  question;  he  had  oet-n 
connected,  since  183}t,  with  bis  father.  John 
Black,  in  the  business  of  agency  for  the  im>- 

Rrietors  of  nearly  all  the  lots  in  the  townships 
I  which  tbe  land  in  question  was  situatul; 
and  in  the  seasons  of  1844-S  and  1845-6  there 
had  been  lumbering  operation  upon  lands  in 
the  neighborhood. 

The  interview  between  Black  and  Tyler  is 
thus  described  by  Joseph  Stanwood  in  his  dep- 
ositton; 

Second.  To  the  second  interrogatory  he 
saith:  "I  was  present  at  the  public  house 
when  Mr.  Black  came  here  and  took  the  deed, 
as  before  stated;  my  father-in-law  and  I  were 
then  keeping  a  public  houH>:  Mr.  Block  rame 
in  and  inquired  for  Doctor  Tyler;  what  sort  of 
a  man  was  he.  und  what  were  his  circumstances 
as  to  property;  I  told  him  he  was  a  physcian. 
doing  a  tolerable  -good  share  of  husinciis;  had 
his  house  and  other  buildings  clear  of  debt,  as 
I  supp<wed  " 

•Third.  To  the  third  interrogatory  he  [*238 
saith:  "  1  was  not  present  at  the  commence- 
ment of  tbe  interview  betwixt  Tyler  and  Black; 
I  left  the  room  soon  after  Tyler  came  in;  after 
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they  had  beea  toeether  perhaps  an  hour,  Tyler 
came  out  and  tola,  in  Bubstance,  that  Black  and 
he  had  beeD  talkiog  about  some  land  m  Maine ; 
I  went  Into  the  room  with  them;  Black  said 
there  was  a  tract  of  laod  in  Maine,  and  )ie  could 
find  no  person  tliat  had  any  claim  to  it,  unless 
it  belonged  to  the  heirs  of  Doctor  Putnam; 
Black  said  be  would  give  Tyler  fifty  dollars 
for  a  deed  of  tbe  laud  from  Tyler  and  his  wife ; 
or.  if  they  would  give  him  fifty  dollars,  he 
would  tell  them  all  be  knew  about  the  land : 
,  they  came  to  no  agreement  at  that  time,  but 
separated  late  at  night;  the  next  morning 
Black  said  he  had  concluded  to  make  Tyler 
another  offer  for  the  land;  be  would  give  him 
one  hundred  dollars  for  a  deed :  I  went  to  Doctor 
Tyler,  told  what  Black  had  offered,  and  he 
came  in  and  concluded  to  take  it." 

Fourth.  To  the  fourth  interrogatory  he  saith: 
"  The  inquiries  in  the  tirat  part  of  this  inter- 
rogatory were  not  made,  if  made  at  all.  in  my 
presence,  buti  inferred  from  their  conversation 
that  these  questions  had  been  settled  before  I 
came  into  the  room ;  Black  repreeented  that  tbe 
land  was  situated  in  a  tovnuiip,  and  gave  tbe 
number  of  tbe  township,  but  refused  to  name 
tbe  county ;  when  (he  deed  was  made,  he  di- 
rected me  to  insert  a  different  number  from 
that  be  had  represented  in  tbe  previous  con- 
versation; he  either  represented  that  the  town- 
ship in  which  tbe  land  was  situated  was 
thirty-one,  and  directed  me  toinseVt  (birty-tbree 
in  the  deed,  or  represented  thtrty-three  as  tbe 
number  of  the  township,  and  had  thirty-one  in- 
serted in  the  deed,  but  which  I  cannot  now 
recollect." 

Fifth.  To  the  fifth  interrogatory  he  saith: 
"That  Black  said  the  land  was  holden,  if 
held  at  all.  by  virtue  of  a  lottery  ticket,  tbe 
form  of  which  be  attempted  to  describe;  it 
was  made  of  pasteboard  or  thick  paper,  as  I 
understood;  he  said  he  had  lately  seen  one  in 
Uie  huida  of  a  Mr.  Webster,  I  think,  but  I  am 
not  certain  about  the  name;  Black  said  he  bad 
made  many  inquiries  about  the  title  to  this 
land;  he  bad  been  to  Springfield,  Mass.,  and 
other  places,  for  this  purpose,  but  could  find 
no  record  of  Uie  title  anywhere;  and  be  did  not 
suppose  there  was  any  deed  of  this  laud  on 
rvcord,  but  that  the  whole  claim  to  it  depended 
upon  the  lottery  ticket,  and  that  alone. 

Sixth.  To  the  sixth  interrogatory  he  saith: 
' '  When  Tyler  inquired  how  many  acres  Doc- 
ter  Piiinam owned.  Black  answered,  about  five 
hundred." 

Seventh.  To  the  seventh  interrogatory  be 
saith:  "  Black  said  be  had  a  claim  on  this  land 
239*]  for  the  taxes  he  had  paid  on  *it:  he 
said  he  had  paid  taxes  on  this  land  twenty- 
eight  or  twenty-nine  years;  think  he  said 
twenty-nine  years;  tbe  amount  I  do  not  recollect, 
if  he  stated  it;  be  said  Tyler  must  pay  him  tbe 
amount  of  these  taxes,  and  twenty-five  per 
cent.  Interest,  at  all  events,  before  be  could 
avail  himself  of  any  title  to  this  land,  and 
this  he  required  in  addition  to  the  fifty 
dollars  mentioned  in  my  answer  to  the  third 
Interrogatory;  he  said  he  would  have  the 
land  sold  for  taxes,  and  ^t  a  good  title." 

Eighth.  To  tbe  eighth  interrogatory  he  saith: 
"I  do  not  recollect  that  Black  repreftented 
what  was  the  value  of  this  particular  piece  of 
Isnd.  but  he  said  a  part  of  the  some  tract  had 
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been  sold  for  twelve  and  a  half  cents  per  acre, 
and  was  still  undivided;  so  tbal  if  Tyler  should 
ever  be  able  to  find  and  get  possession  of  the 
land,  be  would  find  himself  an  owner  In  com- 
mon with  others,  and  it  would  become  neces- 
sary for  him  to  get  a  division  before  he  could 
do  anything  with  the  land:  he  said  a  road  bad 
been,  or  would  be,  laid  out  through  Ibis  town- 
ship, which  would  iguch  increase  the  taxes;  he 
assigned  as  a  reason  why  he  wished  to  purchase 
tbe  land,  that  another  perstm  bad  appeared  and 
claimed  a  large  part  of  It,  and  be  thought  it 
was  best  for  him  to  be  looking  out  for  the  re- 
mainder; and  he  bad  traced  It  back  to  Doctor 
Putnam,  and  bad  not  found  tbat  he  had  [mrted 
with  his  title;  till  this  claim  was  made  toa  part 
of  the  land,  he  had  supposed  he  was  in  quiet 
possession,  and  that  the  claimants  were  all 
dead." 

Ninth.  To  the  ninth  interrogatory  he  saith : 
"  Black's  Urst  offer  was  fifty  doHars,  and  be  did 
not  vary  from  this  till  the  morning,  when  he 
offered  one  hundred  dollars;  whether  be  pro- 
fessed to  be  liberal  or  not  I  do  not  recollect, 
but  said  It  was  all  he  would  g^e  till  tlic 
morning." 

Tenth.  To  tbe  tenth  Interrogatory  he  saith: 
"  Black  said  he  could  have  had  tbe  land  sold 
for  taxes,  and  obtained  a  title  tbat  way;  I 
asked  him  why  be  bad  not  done  so;  he  said 
he  was  afraid  other  speculators  would  cnme  in 
and  trouble  him,  or  get  the  land:  I  think  be 
mentioned  Norcross." 

"  Eleventh.  To  the  eleventh  InteiToeatorj  he 
saith:  ' '  I  made  the  deed  for  Tyler  and  his  wife 
to  sign ;  when  I  commenced  writing  tbe  deed. 
Black  took  from  his  pocket  a  memorandum, 
and  dictated  to  mo  a  description  of  the  land, 
and  caused  me  to  use  words  different  from 
thcMe  I  should  have  used;  he  then,  for  tbe  first 
time,  gave  the  name  of  the  county  in  whidi 
the  land  is  situated,  and  the  number  of  the 
township,  which  was  different  from  tbe  number 
he  had  before  given,  as  I  have  before  stated  in 
my  answer  to  the  fourth  interrogatory ;  and  lie 
directed  me  to  put  in  a  much  larger  sum  for 
the  consideration  in  the  deed  than  he  gave 
Tyler,  which  I  did." 

*Il  appeared  afterwards,  in  evident^,  [*240 
that  the  deed  from  Parsons  to  Putnam  was  on 
record  In  tbe  office  for  re^stering  deeds  for 
land  in  Hancock  County,  kept  In  the  town  of 
Ellsworth:  and  it  also  appeared  that  Black  had 
no  lien  upon  the  land  for  taxes  paid  by  bim. 

In  Decemt>er,  1846.  Edward  Putnam  wrote 
to  Tyler,  giving  an  account  of  Black's  visit  to 
bim  and  his  ineffectual  efforts  to  purchase  his 
share  of  the  land. 

In  June,  1847.  Tyler  and  wife  filed  their 
bill  against  Black  in  tbe  Circuit  Court  of  the 
United  States  for  tbe  District  of  Maine.  It  ert 
out  their  title;  averred  their  entire  Ignorant^ 
of  it  until  informed  by  Black ;  charged  that  he 
bad  deceived  them  by  false  representations  as  to 
their  title,  and  as  to  tbe  character,  quantity 
and  value  of  tlie  land,  and  also  by  setting  up 
false  pretensions  to  a  Hen  u^n  it  held  by  bfm 
on  account  of  bis  having  paid  the  taxes.  The 
bill  further  charged  tbat  tbe  land  was  heavily 
covered  with  timber,  which  could  easily  be  car- 
ried to  market,  and  was  worth  twenty  Uiousand 
dollars;  and  that  confiding  in  tbe  fraudulent 
representations  of  Black,  tfaiey  had  been  induced 
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to  all  it  for  the  grossly  inadequate  conddera- 
Uoo  of  one  hundred  doilare. 

In  October,  1819,  Black  filed  his  answer. 
He  admitted  the  title  of  the  complainaQta,  his 
interview  with  them;  their  all^tioas  to  him 
of  their  ignorance  reapectiiu'  their  title;  bis 
aftaicvfor  lands  in  the  neighborhood;  but  be 
dnlra  ever  ha  ring  been  upon  thai  particular 
tot,  or  that  he  had  caused  an  exploration  of  it 
to  be  made,  or  that  he  had  any  particular 
knowledge  of  it;  denied  that  be  had  ever 
eliuned  to  have  a  title  or  lien  for  taxes  paid; 
tTerred  that  in  1844,  or  1846,  he  accidentally 
learned  that  Tild«i  (whom  he  had  Buppoaed  to 
be  the  owner  of  the  whole  lot,  and  for  whom 
be  bad  becti  the  agent),  was  the  owner  of  only 
in  undivided  part,  and  that  thereupon  he  bad 
examined  tbe  records  of  the  registry  of  deeds 
for  Hancock  County,  for  tbe  purpose  of  ascer- 
tatning  in  whom  tbe  title  was  vested,  but  could 
Had  nothing  there  relative  to  it.  That  be  then 
eumiowl  a  plan  book,  and  .there  found  the 
name  of  Zoioa  Parsons,  Springfield,  set  down 
against  this  lot  as  the  owner  of  it;  that  in  tbe 
rammer  of  1846  he  was  informed  by  Tilden 
that  said  Parsons  conveyed  to  one  Dr.  Putnam, 
of  Cbarlestown,  a  part  of  this  lot. 

Both  tbe  bill  and  answer  contained  other  par- 
ticolars,  which  it  is  not  necessary  to  mention. 
Undi  evidence  was  taken  under  commissions. 

At  September  Term.  1840,  the  cause  came  up 
for  bearing  upon  tbe  bill,  answer,  pleadings, 
ud  evidence,  when  tbe  Circuit  Court  dismissed 
tbe  bill,  and  the  complainants  appealed  to  this 
court. 

Id  tbe  argument  of  tbe  cause  here  it  was  in- 
241*]Bi8ted  by  the  counsel  'for  the  defendant 
that  this  court  had  not  jurisdiction,  as  it  did 
not  ai^;iear  in  the  evidence  that  tbe  value  of  tbe 
land  in  controversy  was  enough  to  Justify  the 
appeal  We  think  otherwise;  one  of  the  wit- 
news  gives  an  exaggerated  estimate,  and  others 
not  enough  to  enable  us  to  say  what  the  value 
of  tbe  land  is;  but  tbe  exploration,  made  at  the 
iiulance  of  the  complainants,  satisfies  us  that 
the  land  for  its  timber  alone.  If  It  had  no  other 
nsts,  li  worth  more  than  two  UuMisand  dollars. 

If  we  look.  too.  at  its  value  at  the  time  when 
Kack  bugained  for  it,  we  think  it  must  be  ad- 
mitted that  the  sum  which  he  offered  and 
vhicb  the  compUiinaDts  accepted  upon  bis  rep- 
naeotations,  was  an  inadequate  price. 

But  the  ground  upon  which  we  sliall  put  this 
'  oue  is,  that  tbe  defendant  did  not  act  falHy  in 
tbe  reiMvaentationa  made  by  him  to  the  com- 
iddnanls  of  the  quantity  and  quality  of  the 
laDd.  and  in  his  statement  to  them  that  be  bad 
a  claim  xtpoa  Uie  land  for  taxes,  which  was  not 
true.  Tbe  quantity  of  the  land  is  larger  than 
be  said  it  was,  and  from  his  agency  for  the 
owner  of  a  part  of  it  for  many  years,  and  hb 
knowledge  how  the  title  was  acquired,  he  must 
Uve  known  what  tbe  grant  called  for.  In 
lepKsentlng  It  to  be  iess,  he  could  only  have 
woe  10  to  diminish,  in  the  view  of  tbe  com- 
plaiDants,  its  value.  The  untruth  in  regard  to 
big  claim  for  taxes,  without  anything  else,  is 
uffldent  for  us  to  caned  the  deed  for  a  fraud- 
olcnt  misrepresentation. 

Sunwood's  testimony  has  been  given  in  de- 
tail because  it  corresponds  with  tbe  averments 
ia  tbe  Mil,  and  ia  confirmed  in  all  essential  par- 
licnlus  by  tbe  admissions  of  the  defendant  in 
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his  answer,  especially  in  two,  wlliclhwe  think 
decisive  of  the  decree  which  ought  to  be  made 
in  this  case.  Those  are  tbe  defendant's  re- 
peated misrepresentations,  made  at  different 
times  and  to  different  persons,  and  to  thew 
complainants  when  he  was  bargaining  with 
them  for  tbe  land,  as  to  the  quantity,  rad  bis 
misstatements  concerning  the  taxes  ptdd  upon 
it  by  his  father  and  himself  for  many  years, 
especially  used  by  him  to  the  complainant  as 
an  inducement  for  him  to  sell  the  land  for  tbe 
small  sum  which  be  offered  for  it. 

It  cannot  be  doubted  that  the  defendant 
knew,  when  he  went  to  Fairfield  to  buy  this 
land,  where  he  learned  that  the  wife  of  this 
complainant  was  a  daughter  of  Aaron  Putnam, 
that  he  knew  the  latter's  interest  in  tbe  Par- 
sons grant  exceeded  five  hundred  acres;  in- 
deed, that  he  positively  knew  it  could  not  be 
short  of  twelve  hundred  acres.  He  stated, 
however,  to  Btanwood,  that  it  did  not  exceed 
five  hundred:  to  Louisa  Stan  wood  tbe  same. 
When  be  went  to  Fairfield  to  buy  the  land, 
be  said,  in  reply  to  Edward  Putnam's  inquiry 
as  to  the  number  of  acres,  *that  he  did  [*^4t3 
not  know  anything  about  the  amount  of  the 
land,  that  he  did  not  know  tbe  number  of 
acres,  and  said  there  were  four  or  five  hundred 
acres.  Soule,  another  witness,  represents  tbat 
when  questioned  concerning  the  quantity,  he 
answered  that  be  dhl  not  know,  tbat  there  was 
probably  two  or  three  hundred  acres,  and  that 
the  value  was  merely  nominal.  Phebe  Hen- 
drick  sajrs,  that  Black  said  that  the  number  of 
acres  might  be  two  hundred  and  fifty,  but 
could  not  exceed  three  hundred  acres.  Mrs. 
Bonle  says  the  same.  These  statements  are  s<i 
inconsistent  with  the  narrative  given  by  Black 
in  bis  answer  of  bis  and  his  father's  agency  for 
many  years,  for  Tilden,  who  was  the  owner 
of  a  part  of  the  Parens  grant,  for  which,  as 
the  agent  of  Tilden  they  had  paid  the  taxes  for 
more  than  twenty-seven  years,  that  it  must  be 
concluded  he  concealed  and  misrepresented  tbe 
quantity  to  the  complainants  to  induce  them 
U)  sell.  Ue  states  that  he  had  learned,  as  earlv 
as  February,  1846,  thai  Tilden's  interest  In  the 
land  did  not  exceed  seven  hundred  and  seven 
acres.  Tbat  Tilden  afterwards  told  him,  tbat 
Parsons  bad  conveyed  to  Putnam  a  part  of  the 
lot,  but'denies  tbat  be  bad.  prior  to  November, 
1846,  when  he  went  to  have  the  deed  of  1  he  com- 
plainants to  him  recorded,  any  knowledge  that 
Aaron  Putnam  was  tbe  owner  of  oneibousam) 
two  hundred  acres  of  tbe  Parsons  lot  or  grant . 
Now,  this  last  may  very  welt  be  so :  but  whether 
be  bad  tbat  knowledge  or  not,  be  must  have 
misrepresented  as  to  the  quantity  of  tbe  land, 
when  be  so  repeatedly  undertook  to  speak  of 
it  as  not  being  more  than  from  three  to  five 
hundred  acres.  It  is  not  the  less  a  misrepre- 
sentation because  he  did  not  know  how  much 
Parsons  had  Conveyed  to  Putnam.  He  under- 
took tospeakof  it  as  bedid,  asanindticement 
to  the  complainant  to  sell  to  him,  and  in  that 
way  misled  him  to  do  so. 

The  defendant's  answer  in  respect  to  tbe 
averment  in  the  bill  of  his  statement  to  them 
of  tbe  payment  of  taxes  upon  Ibis  land  is  eva- 
sive, and  directly  at  variance  with  tbe  proofs  iu 
the  cause.  He  states  that  his  father  had  been 
the  agent  for  the  owners  of  land  in  tbe  town- 
ship for  more  than  thirty  yeara,  and  tbat  he 
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had  been  Mb  associate  In  ouch  tu^ncies  since 
the  year  1888,  that  it  waBapartof  their  agency 
111  pay  the  taxes  assessed  on  the  land  under 
tliefr  care;  that  the  taxes  on  this  township 
have,  during  all  the  time  of  their  agency  for 
Tilden,  been  paid  by  his  father  and  himself  as 
though  the  whole  of  said  lottery  lot  had  been 
tlie  property  of  Tilden,  and  that  he  did  not 
know  until  recmtly  that  Tilden  did  not  own 
iliewhole  of  it.  And  in  what  he  means  to  be 
a  direct  denial  of  the  plaintiffs' bill  in  this  par- 
ticular, he  denies  that  he  evvr  claimed  any  title 
to  the  laod  by  virtue  of  a  lax  sale  and  deed 
therefor,  or  that  he  had  any  lien  on  the  same 
for  (axes  paid  by  himeelf ,  out  that  he  told  them 
243*]  that  he  might  have  ^allowed  the  land 
to  be  sold  for  taxes,  and  that  we.  meaning  his 
father  and  himself,  had  paid  the  taxes  and 
ought  to  be  re-imbursed  in  the  sums  so  paid, 
with  such  interest  as  the  law  allowed  in  cases 
where  land  was  sold  for  taxes,  which  he  be- 
lieved to  be  twenty-five  per  cent.,  and  that 
Tyler  replied  that  was  right,  and  that  whoever 
owned  the  laud  ought  to  pay  them. 

The  proofs  in  the  cause  of  the  use  which  he 
made  of  this  payment  of  taxes  is,  that  he  rep 
resented  to  the  complainant  when  bargaining 
for  the  land  that  he  had  a  claim  upon  the  land 
for  the  taxes  he  had  paid  for  twenty-eight  or 
Iweirty  nine  years;  that  Tyler  must  pay  him 
ilie  amount  of  the  taxes  and  twenty-five  per 
cent,  interest  before  he  could  avail  himself  of 
imy  title  to  the  land,  and  this  he  required  in 
iiddition  to  the  fifty  dollars  which  he  asked, 
for  the  informaMon  Tie  had  coaceming  the  land . 
for  which  he  would  tell  them  all  he  knew  almut 
the  land.  This  is  n  part  of  Slanwood's  evi- 
dence. ZiOuisaStanwood  tcf^tifics.  that  the  de- 
fendant said,  that  Tyler  would  have  to  pay  the 
tuxes  at  any  rate  before  he  could  do  anything 
with  the  land,  and  be  could  gu  home  and  have 
ilie  land  sold  for  taxes  and  get  a  good  title,  and 
Tyler  would  never  i>e  the  wiser  for  it.  To 
Putnam  he  said  the  taxes  he  had  paid  on  the 
liind  were  two  hundred  dollars  or  over;  that  he 
t'lHimed  a  lien  upon  the  land  on  account  of  it. 
Albert  Q.  Soule  says,  that  Black  slated,  having 
ascertained  that  Edward  P.  Putnam  and  his 
wife  were  heirs  to  a  quantity  of  land  in  Maine, 
which  came  by  their  graodtather  Dr.  Putnam, 
that  he  had  come  to  get  a  conveyance  of  it; 
"that  he  had  paid  the  taxes  on  the  land  for 
iweoty  seven  years,  and  he  wanted  either  that 
they  should  convey  to  him  their  interest  or  re- 
fund the  amount  which  he  had  paid  for  taxes. 
Being  asked  what  the  amount  was,  he  replied 
lie  did  not  know,  but  thought  two  hundr^ 
dollars.  He  was  asked  for  bis  account;  he 
answered  he  had  it  not  with  him.  Another 
witness,  Phebe  Hcndrick,  says,  that  Black  said 
be  had  paid  the  taxes  for  a  long  time,  amount- 
ing to  about  two  hundred  dollars.  Mrs.  Soule 
n-peats  the  same. 

We  have  then,  from  these  witnesses,  a  con- 
tirmalionof  what  was  said  by  Black  to  thew 
complainants  when  he  was  bargaining  with 
them  for  their  share  of  this  land.  His  object 
e\  identiy  was  to  induce  them  to  take  his  small 
offer  for  the  land  in  consideration  of  their  obli- 
gation to  repay  him  taxes,  which  there  is  no 
pKiof  Id  ihe  cause  he  ever  paid. 

In  Ihe  two  particulars  staled,  we  think  the 
entire  proceedings  of  Black  in  this  tawisaclion 

ISO 


were  inconsistent  with  fair  dealing,  and  that 
what  was  said  by  bira  both  as  respecU  tlie  quan- 
tity of  the  land  and  the  taxes  he  had  paid  upon  it 
amount  to  a  fraudulent  misrepresentation,  en- 
titling the  complainant  to  the  relief  of  having 
I  the  deed  of  conveyance  to  Black  canceled. 
;  We  shall  direct  it  to  be  done, 
i    *We  shall  direct  the  deed  from  the  [*244 
<  complainants  to  the  defendant  to  be  canceled. 
,  and  that  the  defendant  reconvey  to  Uie  com- 
'  plainanis  all  the  right,  title  and  interest  ac- 
'  quired  of  him  from  them  in  said  land.  And 
'  we  further  <lirect  that  an  account  shall  be  taken 
I  in  the  court  below  of  such  profits  as  the  de- 
[  fendant  may  have  made  from  said  land,  and 
i  that  he  shall  account  for  the  same  to  the  com- 
plainants, subject  to  a  deduction  therefrom  of 
;  the  sum  of  flOO  paid  by  the  defendant  to  the 
;  complainants  as  the  consideration  of  their 
I  transfer  to  him  of  their  interest  in  the  land,  if 
I  the  said  profits  exceed  the  said  $100,  and  if  no 
profits  have  been  made,  then  that  the  com- 
plainaats  repay  to  the  defendant  the  aforesaid 

lioo. 

ORDBR. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine, 
and  was  argued  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudg<-d 
and  decreed  by  this  court,  that  the  decree 
of  the  said  Circuit  Court  hi  this  cause  be. 
and  the  same  is  hereby  reversed,  with  cosls; 
and  that  this  cause  be,  and  the  same  is  herebv 
remanded  to  the  said  Circuit  Court,  with  di- 
rections for  further  proceedings  to  be  hud 
therein  jn  conformity  to  the  opinion  of  this 
court. 


JOHN  CAMPBELL,  WILLIAM  ELLISON. 
OBOROE  STEECE.  and  HIRAM  CAMP 
BELL,  Baint^a  in  Error, 
r. 

JOHN  DOE,  07  dem.  tse  Tkcstbks  ako 
Trbasurbr  op  Original  Sukveved  Tows- 
ship,  No.  1,  IN  Range  No.  19,  &c. 

Deeiaion  of  Secretary  of  Trmtury  on  co^fiietii-ff 
tUU»  to  landa,  eiaimed  at  teAoot  tandt  and  bg 
private  party,  ia  final. 

On  the  SOtb  of  May,  1SS8.  Comrress  passed  an  Act 
(4  Stat,  at  I^Arge,  ITD)  grfvlng  school  lands  to  sucli 
townships,  in  the  various  land  disuiots  of  the 
United  btatps.  as  bad  nut -been  before  provided  for, 
which  were  to  lie  selected  for  such  townships  hy 
the  Secretary  ot  the  Treasury,  ontotany  unappro- 
prlaied  public-  lands  within  ue  land  district  where 
the  township  was  situated  for  which  the  seleiutlon 
was  made. 

The  Secretary  of  the  Treasury,  through  the 
Land  Office,  directed  the  retrlsters  to  make  selet^ 
tlonsaad  return  lists  thereof,  to  be  submitted  to 
him  for  his  approbutlon. 

Under  this  direction,  the  land  in  question  wai 
selected  and  reserved  from  sale. 

Art^-rwardn,  the HefilHter  withdrew  tbeeelecUoo. 
by  authority  of  Jho  Coninitosioner  of  the  Land 
Ofllce,  and  permitted  a  person  to  enter  nod  take  It 
up,  thts  person  knowltifT  the  clrcuni stances  under 
which  It  nud  been  reserved  from  (lale. 

Finally,  the  tiecretary  of  the  Treasury  selectcil 
the  laod  in  question,  under  the  authority  Ktven  to 
him  by  tbeAcIof  Itai. 

This  seleetinn  was  rood,  and  conferred  a  title, 
ovemiline  the  intermediate  entry. 

HOWABD  18. 
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THIS  case  was  brought  up  from  the 
Supreme  Court  oT  the  *State  ot 
Ohio.  &7  a  writ  of  error  i&sued  under  the  26ib 
section  of  the  Judiciary  Act. 

The  facts  are  all  stated  Id  the  opiuioii  of  the 
court. 

It  wM  argued  by  Mr.  Monk  for  the  plaiat- 
iffs  in  error,  and^r.  Finfon  for  the  defendant 
in  error. 

Mr.  Mitrslit  for  the  plaintiffs  ia  error,  con- 
tent^ that  the  entry  of  Hamilton  was  legal ; 
that  the  reservation  from  sale  bad  been  with- 
drawn, and  consequentlT  the  laod  was  open; 
ibat.  if  the  Secretaiy  of  the  Treasury  must  be 
supposed  to  have  sanctioned  the  first  order,  re- 
serring  the  land  for  sale,  so  be  must  l>e  sup- 
posed equally  to  have  sanctioned  the  second 
unler,  authorizing  the  withdrawal  of  the 
raiervation;  that  if  Hamilton's  entry  was 
Ivgal,  the  subsequent  selection  of  the  same 
laod  by  the  Secretary  was  void,  because  the 
Act  of  Congress  only  authorized  him  to  select 
unappropriated  land,  and  this  was  not  so;  that 
there  waa  no  frawl,  or  any  mistake,  on  the  part 
of  the  Register  or  of  Hamilton. 

Mr.  Vinton,  far  the  defendant  in  error, 
contended : 

Ist.  That  the  selection  of  the  land  in  con- 
trover^,  as  school  land,  by  the  Secretary  of 
the  Treuury,  on  the  &th  of  January,  18S4, 
vested  the  legal  title  thereof  in  the  State  of 
Ohio.  (See  Act  of  the  20th  of  Hay,  1886.  4 
Stat,  at  Large,  179,  and  Act  of  the  8d  of  March, 
im.  2  Stat,  at  Large.  22fi.) 

3d.  The  prior  sale  to  Hamilton  and  certifi- 
cate of  purcliase  cannot  avail  him,  for  several 
ruasoQs: 

1.  Because  the  title  thus  vested  in  the  State 
overreaches  his  certificate,  and  reaches  back  to 
ihedateof  the  original  selection  of  the  land 
furscbools,  and  the  report  of  it,  as  such,  to  the 
Commissioner  of  the  Cieaerai  Land  Office. 
(Ijeme  of  Hammond  v.  Warfield,  U  Harr.  & 
Johns.,  ;5»;  17  Ohio,  287,  28U.) 

It  will  be  insisted  tiiat  this  consequence  re- 
calls from  the  fact,  that  the  duty  of  making 
the  Bctoctions  conferred  on  the  Secretary,  as  in- 
cident to  its  proper  discbarge,  a  discretion,  to 
b«  exercised  by  him  in  a  manner  most  Iwne- 
Hdal  to  the  objects  of  the  grant,  consistent 
with  a  due  regard  to  the  interests  of  the  United 
States:  and  that,  to  exercise  this  discretion 
wisely  a^d  intelligibly,  he  must  have  at  hia 
cummand  the  means  of  ascertaining  every  fact 
neoessaiy  to  a  proper  aelectlon;  such,  for  ex- 
ample, as  the  ascertainment  of  the  quality  of 
ilie  land,  which  could  only  be  done  through 
subordinate  agencies.  And  that,  therefore,  the 
strlecliun  of  the  land,  under  the  circular  of  the 
S4th  of  May.  1826,  and  the  report  of  it.  by  the 
246*]  Register,  to  the  General  Land  *Offlce, 
I?  direction  of  the  Secretary,  for  his  decision 
llicreon,  being  necessary  and  proper  preliminary 
steps  towards  carrying  the  act  into  execution, 
had  (he  effect  in  law  to  sever  the  land,  thus 
M-iected  and  reported,  from  the  mass  of  the 
public  laods,  until  his  decision  was  had;  and. 
when  &pproved  by  him,  the  whole  proceediog 
wito  in  law  oue  act,  and  couslituied  the  selec- 
)ioo  liy  the  Secretary  required  by  the  Act  of 
tbe  iWlh  of  Met,  1S26. 

That  the  huHi  was,  from  the  commencement 
of  the  act  of  selection,  severed  from  the  mass 
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of  public  lands.   (See  WUeox  y.  Jacktm,  IS 

Pet..  513.) 

3.  Because,  whether  the  title  of  the  State 
overreaches  the  sale  to  Hamilton  or  not,  his 
purchase  was  void,  for  the  reason  that  the  land 
was  at  the  time  withheld  from  sale,  and  could 
not  l>e  entered  by  him. 

In  support  of  this  position,  it  will  be  insisted 
that  the  selection  and  report  of  the  land  to  tlie 
General  Land  Office,  being  made  by  the  direc- 
tion of  the  Secretary,  for  his  decision  thereon, 
the  question  of  its  approval  was  in  law  pending 
before  him,  and  under  his  consideration  until 
his  decision  should  be  made;  which  prading 
consideration  necessarily,  for  the  time  tieing, 
suspended  the  sale  of  the  lands  selected;  ana. 
whether  this  be  so  or  not,  the  sale  waa  express- 
ly prohibited  by  the  circular  of  the  80th  of 
August,  1832,  until  the  Register  should  be 
officially  advised  of  the  approval  or  rejection  of 
the  selection  by  the  Secretary. 

It  will  be  claimed,  also,  that  the  power  of 
reservation  from  sale  in  such  case,  is  incident 
to  the  proper  execution  of  the  Act  of  May  20, 
1836,  tnaking  the  grant  of  these  school  lands, 
and  is  also  incident  to  the  general  supervisory 
power  of  the  Secretary  over  the  public  lands 
given  by  the  Act  of  the  26tb  of  April,  1812.  en- 
titled "An  Act  for  the  establishment  of  a  Gen- 
eral Land  Office  in  the  Department  of  the 
Treasury,"  which  Act  was  at  that  time  in  force. 
(2  Stat,  at  Large,  716.) 

It  will  also  bie  further  insisted  that,  though 
the  selection  of  these  school  lands  was  speciuiy 
intrusted  to  the  Secretary  of  the  Treasury,  by 
the  law  granting  them,  and  required  his  ex- 
press approval,  yet  the  circulars  of  the  24th  of 
May.  1826,  and  the  80th  of  Aueust,  18S3. 
issued  by  the  Commissioner  of  the  General 
Land  Office,  prescribing  the  mode  of  selection 
and  withdrawing  the  selected  lands  from  sale, 
will,  in  the  absence  of  proof  to  the  contrair,  be 
presumed  to  have  Iwen  issued  uader  the  direc- 
tion and  sanction  of  the  Secretary,  ( Wilease  v. 
Jmkaon't  Lemte.  13  Pet..  512.) 

This,  however,  is  not  a  oonclusiTe  presump- 
tion of  law,  but  belongs  to  that  class  of  pre- 
sumptions which  may  De  rebutted  *by  r*247 
proof.  (1  Greenleaf  a  Evidence,  sees.  38  and 
84,  page  42.) 

And  Where  the  facts  of  a  case  are  agreed, 
this  court  will  apply  and  has  applied  to  those 
fuels  the  presumptions  of  law  belon^ng  to 
this  class.  (Doddridge  v.  Thomjmn,  9  Wheat., 
483;  Witcox  v.  Jaeiuan,  18  Pet.,  612,  618.) 

8d.  The  sale  to  Hamilton  was  void  because 
the  letter  of  the  Commissioner  of  the  General 
Land  Office  of  the  date  of  .  he  lUth  of  March, 
1883,  giving  to  the  Register  permission  to  with- 
draw the  selection  and  make  another  in  its 
stead,  was  written  without  authority  from  the 
Secretary  of  the  Treasury.  That  it  was  so,  is 
shown  by  the  facts  that  the  said  Commissiooer 
subsequently  recommended  the  approval  of 
said  selection  to  the  Secretary,  who,  on  appeal 
to  him,  confirmed  it  with  a  full  knowledge  of 
the  sale  to  Hamilton,  of  said  letter  of  the  19th 
of  March,  1883.  and  of  all  the  correspondence 
relating  to  the  said  tract  of  land  existing  tit 
that  date;  which  facta  rebut  the  presumption 
that  might  otherwise  arise  that  said  letter  was 
written^  authority.  (1  Greenleaf's  Ev.,  sees. 
88  and  84) 
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4th.  Because,  wiUiout  the  ezprettpGrmlsBioD 
of  the  Secretuy,  .the  Commudoner  had  do 
more  authority  to  reject  a  aelecUon  duly  made 
and  reported,  than  he  had  to  confirm  it.  (17 
Ohio,  m.) 

Sib.  Because,  if  said  letter  of  the  19th  of 
March,  IS8S.  were  written  by  authority  of  the 
Secretary,  the  Register  did  not  comply  with 
its  directions,  inasmuch  as  he  withdrew  the 
selection  theretofore  made,  and  made  no  other 
in  its  stead,  and  thus,  as  far  as  in  him  lay, 
defeated  the  grant  altogether. 

Mr.  Justice  Hel«ean  delivered  the  opinion 

of  the  court: 

This  action  of  ejectment  is  here  on  a  writ  of 
error  to  the  Supreme  Court  of  Ohio,  under  the 
35th  section  of  the  Judiciary  Act.  The  pbilnt- 
iffs  in  error  claim  title  to  a  quarter  secUon  of 
land  under  an  entry  made  with  the  Redster  of 
the  Land  Office;  the  defendants  claim  tne  same 
as  reserved  for  school  purposes.  As  both  parties 
claim  under  an  Act  of  Congress,  either  is  en 
titled  to  a  writ  of  error  to  have  the  judgment 
sjndDst  the  right  asserted  revised  in  this  court. 

By  the  Act  of  the  30th  of  May.  1826,  Con- 
gresB  gave  school  lands  to  such  townsUps  and 
fractional  townships  in  the  land  districts  of  the 
United  States  as  had  not  been  provided  for.  to 
be  selected  within  such  townships  by  the  Sec- 
retary  of  the  Treasuiy,  out  of  any  unappro- 
piitried  public  lands  within  the  land  distnct  in 
which  the  township  was  situated.  Under  that 
Act,  fractional  township  No.  1,  range  No.  19, 
of  the  Cbilllcothe  land  district  of  Ohio,  was 
enUtled  to  160  acres  of  land. 
248*]  *0n  the  34th  of  the  same  month  the 
Treasury  Department  issued  a  circular,  through 
the  General  Land  Office,  to  the  Registers  of  the 
different  land  districts,  directing  them  to  make 
selections  of  the  lands  irranted  and  return  a  list 
to  the  General  Land  Office,  for  the  approbation 
cf  ^e  Secretary  of  the  Treasuir. 

The  Register  of  the  Cbilllcothe  land  district 
caused  to  oe  selected  the  poutheast  quarter  of 
section  No.  15,  township  3,  range  18.  the  land 
now  in  controvert.  A  return  of  this  selection 
was  made  to  the  General  Land  Office  the  3Sd 
October,  1828.  This  return  contained  other 
tracts  not  made  as  required  by  the  law,  and 
consequently  the  list  was  returned  to  the  Reg- 
istar  for  correction.  The  errors  being  corrected 
the  list  was  again  returned  to  the  Gkneral  Land 
Office.  But  afterwards,  in  1882,  a  circular 
from  the  Land  Office  was  directed  to  the  Reg- 
iitter.  accompanied  by  a  printed  form  and  di- 
rections so  that  the  returns  of  lands  selected 
should  be  uniform.  The  tracts  selected  were 
required  to  be  noted  and  reserved  from  sale. 
Wnere  good  land  could  not  be  procured  In  the 
township,  the  selection  was  authorized  to  be 
made  in  the  nearest  ad  lacent  township  which 
contained  good  land.  The  land  above  selected 
is  not  in  township  No.  1,  range  No.  19,  nor  in 
the  next  adjacent  township;  but  in  the  nearest 
adjacent  township  in  whudi  good  land  could 
be  procured. 

In  pursuance  of  the  above  instruction,  the 
Regisler  withheld  the  land  from  sale.  On  the 
7lh  March,  183S,  be  Informed  the  Commissioner 
that  "some  of  the  selections  which  he  had  re- 
ported were  half  quarter  sections,  and  that 
others  did  not  lie  "either  in  the  township  or  In 
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the  nearest  adjacent  township  where  good  land 
exists,"  "which  are  not  in  acconlance  with  the 
general  rules  laid  down  in  the  Commissiona-'s 
last  circular;"  and  he  says,  "i  have  witbheU 
from  sale  all  the  huids  selected  which  were 
embraced  in  my  two  reports,"  and  he  inquires 
wbetber  the  fact  of  bis  having  reported  them 
tftkes  them  out  of  the  general  rule  prescribed 
for  his  government :  and  wbetber  he  should 
consider  all  the  selections  heretofore  made,  and 
have  them  made  in  exact  cmfonttity  to  the  ia- 
Btructions. 

In  answer  to  the  above  the  Commissioner 
says,  "on  the  subject  of  the  school  lands,  se- 
lected by  vou  in  1881,  I  have  to  stale  that,  as 
there  has  been  no  action  of  the  department  on 
these  selections,  you  are  at  liberty  to  withdraw 
them  and  select  other  lands  in  their  stead,  in 
conformity  to  my  circular  of  the  80th  August. 
1882." 

Under  this  letter.  It  seems,  the  Register  pw- 
mitted  Hamilton  to  enter  the  land  m  contro 
versy;  but  no  other  school  land  was  selected 
in  lieu  of  it.  On  this  entry  being  made  the 
school  trustees  *of  the  township  ap-  [*249 
pealed  to  the  Secretary  of  the  Treasury,  against 
the  sale  of  the  land,  and  claimed  the  original 
selection.  And  the  same  being  laid  before  the 
Secretary,  he  sanctioned  and  confirmed  the 
original  selection.  This  was  done  tlie  9th  jann- 
ary.  1884. 

The  decision  of  this  case  must  depend  upon 
the  validity  of  Hamilton's  entry.  He  had  full 
notice  that  the  quarter  section  had  been  selected 
for  school  purposes,  and  was  reserved  from 
sale.  This  infonnalion  was  given  him  by  the 
Register  on  his  first  application  to  eater  it.  He 
then  endeavored  to  purchase  It  from  the  trustees. 
The  selection  of  that  tract  was  made  at  first 
as  the  law  required,  though  other  tracts  on  Uic 
same  list  had  not  been  so  selected. 

The  entry  by  Hanulton  may  have  been  per- 
mitted by  the  Regirter,  through  inadv^ence 
or  mistake.  This  supposltltm  Is  at  least  as 
probable,  and  Indeed  mora  so.  than  that  h« 
withdrew  the  selection  and  failed  in  bis  duty 
to  seltct  another  tract  in  place  of  it.  But.  in 
whatever  light  this  may  be  viewed,  we  are 
clear,  that  the  Secretary  of  the  Treasury  had 
the  power,  under  the  Act  of  Congress,  to  make 
Ibe  selection;  and  his  decision,  declaring  the 
entry  of  Hamilton  invalid,  was,  under  the  cir- 
cumstances, condurive.  This  tract,  selected 
by  the  Secretary  under  the  Act  of  18^6,  "is 
held  by  the  same  tenure,  as  provided  in  the 
second  section  of  that  Act,  and  upon  the  same 
terms  for  the  suppoK  of  schools.  In  such  town- 
ship, as  section  numlwr  sixteen  is  held."  By 
the  Act  of  the  8d  March.  180S,  ftlsdedazed 
tliat  lands  appropriated  tor  schools,  shall  be 
vested  in  the  Legislature  of  the  State  in  Imet. 
Ac.  and  in  the  same  Act,  section  number  six- 
teen in  each  township  was  designated  for  school 
purposes.  If,  therefore,  the  quarter  section  in 
dispute  was  l^ally  selected  for  school  purposes, 
the  legal  title  became  vetted  in  the  Leclslatare 
of  Ohio. 

The  general  duties  of  the  CommissioDer  of 
the  General  Land  Office  are  required  to  l>e  per- 
formed "under  the  direction  of  the  head  of  the 
Treasury  Department."  And  where  a  duty  is 
especially  enjoined  on  the  Secretary  of  the 
Treasury,  although  be  may  pwform  it  through 
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the  Comminlooer  of  the  General  Land  OfQce, 
who  may  well  be  presumed  to  act  under  hin 
satborlty  where  the  contrary  does  not  appear; 
jH  where  the  Secretary  has 'interposed  and  de- 
ddod  the  matter,  as  in  the  case  under  considera- 
liM,  hia  decision  must  be  considered  as  the 
only  one  under  the-  law.  So  far,  then,  as  the 
lanctinn  of  the  Secretary  was  ^ven  to  the  ap- 
propriation of  the  lana  in  dispute,  to  school 
purposes,  it  must  be  conndered  as  a  valid  ap- 
projniaiion. 

Thb  view  imposes  no  hardship  on  Hamilton, 
IS  he  bad  notice  of  the  tract  selected,  and  bis 
350*]  repeated  attempts  to  purchase  the  *8am6 
tend  cannot  be  favorably  considered  by  the 
court.  Under  the  circumstances,  no  right  be- 
came vested  in  him,  by  reason  of  hia  entry  of 
tite  Uud.  which  could  be  regarded  or  enforced 
bjf  a  court  of  equity. 

77ke  Judgment     the  Slate  Churl  it  IKer^ore 

OBDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
wrim  <^  the  record  from  the  Supreme  Court 
of  the  State  of  Ohio,  and  was  ar^ed  by  coun- 
id;  on  consideration  whereof,  it  is  now  here 
udered  and  adjudged  by  this  court,  that  the 
Judgment  of  the  said- Supreme  Court  in  this 
eaose  lie,  and  the  same  is  hereby  afflimed,  with 
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JOHN  OLBKN  and  CHARLES  H  THRUS- 
TON.  AppeUanU, 

V.  . 

THB  imiTED  STATES. 

Oranfee  under  Spain  of  Loviaiana  landa,  with 
»nditton$  unperformed,  cannot  demand  eon- 
firmaUon  of  tide  from  U.  8.— limitation  of 
time  to  compute  titlet. 

In  ins.  when  Delasaiu  was  commandaot  of  tbe 
port  of  New  Madrid,  he  exercised  tbe  powers  of 
■ab-dd^te. and  had  authority,  undertnelnstruo- 
ttons  of  tbe  Oovemor-Oenerat  of  Louisiana,  to 
make  oonditloDai  grants  of  land. 

Hemadeavrantto  Cbunorgan,  who  stipulated 
npon  his  part  that  he  would  introduce  a  colony 
ftom  Canada,  for  the  purpose  of  cultivating  hemp 
and  maklfifT  oordtuce. 

This  obligation  be  enllrel;  failed  to  perform. 

By  the  laws  and  ordlnancesof  Ihe  Spanish  colo- 
nial anvemmeiit  (which  this  court  Is  bound,  under 
the  Act  of  1S44,  to  adopt,  as  one  of  their  rules  of 
dedston).  this  condition  had  to  t>e  performed  be- 
fore Onmoraran  oould  t>eoome  possessed  of  a  rwr- 
(ect  title. 

The  difference  between  this  case  and  that  of  Ar- 
redondo  explained. 

If  the  Spanish  Oovurnor  would  have  refused  to 
complete  tne  title,  this  court,  acting  under  the  laws 
of  Ciinjaws,  must  »\*o  decline  to  conSrm  It. 

After  tbe  oeulott  of  the  Province  of  Louisiana  to 
tbe  United  States,  Clamoraan  oould  not  levHlly 
hare  taken  any  steps  to  fulfill  his  condition.  He 
was  fmbldden  by  biw.  By  the  treaty  of  cession,  no 
particular  time  was  allowed  for  grantees  to  com- 

GMe  their  Imperfect  trrants.  It  was  left  to  the  Po- 
ttoal  Department  of  the  gnvernment,and0onftres8 
aocordingly  acted  upon  tbe  subject. 

The  ad  day  of  March.  1804,  was  the  time  flzed  by 
Congrea>,Bnd  the  irrant  miut  nowtw  Judged  of 
as  n  stood  upon  that  day. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  State  of  Ar- 
kansaa. 

HOWABD  18. 


Glenn  and  Thruston,  the  appellants,  filed  a 
petition  in  the  District  Court  of  Arltansas,  on 
tbe  34th  of  January.  1846,  in  virtue  of  the  Act 
of  1824.  as  revived  by  the  Act  of  1844.  claim- 
ing confirmation  of  a  concession  of  a  large  tract 
of  country  which  lies  partly  in  Arkansas  and 
partly  in  Missouri,  consisting  of  nearly  half  a 
million  of  acres  of  land  and  Known  as  the  Cla- 
morgao  grant. 

*The  circumstances  of  thU  grant  are  [*26 1 
fully  set  forth  In  the  opinion. 

The  District  Court  decided  against  the  claim 
and  the  petitioners  appealed  to  this  court. 

It  was  argued  by  Meeare.  Webater  and 
Johnson  for  tbe  appellants,  and  Mr.  Crit- 
tenden (Attorney' General)  for  the  United 
States.  The  points  made  by  the  counsel  re- 
speclively  were  the  following. 

For  the  appellants: 

Ist.  Because  if  tlie  concession  was  upon  con- 
ditions they  were  conditions  subsequent  to  the 
vesting  of  the  estate  In  the  grantee,  and  could 
only  be  taken  advantage  of  by  some  proceeding 
for  that  purpose  instituted  oy  Spain,  or  by 
Prance,  or  by  the  United  States  claiming  under 
Spain,  and  no  such  proceedings  have  been  in- 
stituted.   (8  Am.  St.  Papers.        6  Id.,  704.) 

3d.  Because  if  the  conMsBion  was  upcm  con- 
ditions which  should  have  been  complied  with 
in  order  to  vest  the  estate  as  against  Spain, 
whilst  the  conditions  were  practicable  and 
might  have  been  performed  by  tbe  grantee,  the 
estate  vested  without  such  performance  because 
the  province  was  ceded  by  Spain  before  the 
time  for  performance  had  expli^,  and  because 
of  the  change  of  government,  manners,  Ac., 
consequent  on  that  ces^on.  (77ie  UniUdStatm 
V.  Arredondoetal..  6  Pet.,  706;  Soulard  et  at. 
V.  The  United  States.  4  Pet.,  611;  Dekamtv. 
The  United  Statee,  9  Pet,  117;  The  United 
8tate$  V,  Pereheman,  7  Pet.,  51;8trother  v.  Ltt- 
ea»,  12  Pet.,  410;  The  United  Statee  v.  Fbrbes, 
15  Pet.. 178:  The  United Statea v.  Xing.  SUov., 
778;  Chouteau  Y.  Belthart.2  How.,  344;  7^ 
United  Statee  v.  Lateton  et  al.,  5  How.,  tO; 
Ev{/hes  et  at.  v.  Edwardt  et  al.,  9  Wheat,  460; 
Z  Black.,  157;  3  Thomas'  Coke.  18.) 

8d.  Because  there  was  a  sufficient  survey  of 
the  grant;  and, 

4th.  Because  no  such  survey  was  necessary, 
the  calls  of  the  grant  being  sufficiently  cert^n 
of  themselves  to  separate  the  land  granted  from 
the  rest  of  tbe  royal  dom^. 

6th.  That  the  District  Court  had  jurisdiction 
over  tbe  claim.  (Act  of  28  May,  1824,  cfa.  178, 
4  Slat  at  Large,  52;  Actof  9July,1882,cb.l80, 
4  Stat  at  Large,  665:  Act  of  17  June,  1844,  ch. 
95.  6  Stat,  at  Large.  676.) 

6th.  That  the  declfdon  of  the  District  Court 
of  Missouri  was  no  bar  to  this  suit 

Mr  OrUtenden,  for  the  United  States: 

I.  That  tbe  claim  is  barred  under  both  the 
Act  of  1824  and  1882. 

That  Delassus  had  no  authority  f*252 
to  uiske  such  a  concession,  and  the  burden  of 

Eroof  is  on  the  claimants  to  show  that  he 
ad  such  authority. 

IIL  That  tlie  concesidon  could  not  ban  been 
perfected  into  acomplete  title,  from  the  politi- 
cal considerations  mentioned. 

IV.  That  the  conditions  of  the  concession 
were  never  performed  during  the  sovereignty 
of  Spain  over  the  country,  or  since,  and  that 
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ClamoreoQ  must  be  coDsidered  as  haviDg  abac- 1 
doned  tne  claim.  i 

V.  That  the  cessioD  of  Louisiaoa  to  the 
United  States  dtd  not  make  the  concesdon  ab- 
solute, without  the  performance  of  the  condi- 
tions. 

VI.  That  the  survey  of  1806  was  void  for 
want  of  authority  to  make  it. 

VII.  That  the  cooceBsion  m  void  for  uncer- 
tainty in  ^e  description  of  the  land  intended  to 
be  conceded. 

That  Glamorgan  lost  all  claim  to  have  the 
concession  perfected  into  a  complete  title,  even 
if  it  had  been  in  all  other  respects  unobjection 
able,  by  his  failure  to  comply  with  the  requisi- 
tions of  the  28d  article  of  Morales'  regulations 
of  1799,  to  make  known  his  incomplete  title 
within  the  six  months  limited  by  that  article. 
Read  the  23d  article  in  connection  with  the 
four  praceding  articles.  (2  White's  iieMp.,  340.) 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

In  August,  1796,  James  Glamorgan  petitioned 
Colonel  Delaesus,  then  acting  as  commandant 
of  the  post  and  dependency  of  New  Madrid, 
for  a  grant  of  land  fronting  on  the  Mississippi 
River,  for  many  miles,  and  running  back  to 
the  western  bruiches  of  White  River,  includ- 
ing a  section  of  country  equal  in  area  to 
680,904  arpents,  as  was  afterwards  ascertained 
by  measurement.  To  obtain  title  and  posses- 
sion of  this  large  quantity  of  land,  Glamorgan 
represented  that  he  was  a  merchant  residing  in 
8t.  Louis;  that  he  had  been  strongly  encour- 
aged by  the  Gtovemor-General  of  the  Province 
of  Louisiana  to  establish  a  manufactory  of 
cordage,  tit  and  proper  for  the  use  of  His  Span- 
ish Majesty's  vessels,  and  especially  for  the  ne- 
cessities or  the  Havana,  to  which  place  His  Ex- 
cellency desired  the  petitioner  to  export  the 
cordage,  under  his,  the  Glovernor-Qeneral's,  pro- 
tection; of  which  facts  the  commaodaDt  was 
advised,  so  that  he  might  exercise  his  power  to 
favor  an  enterprise  likely  to  become  very  im- 
portant to  the  prosperity  of  the  dependency, 
and  very  lucrative  to  all  the  Inhabitants  of  Up- 
per Louisiana.  Furthermore,  that  the  petition- 
er, Glamorgan,  was  then  connected  in  corre- 
spondence and  interest  with  a  powerful  house  in 
Canada,  which  might  procure  for  him  a  sufB- 
cient  number  of  cultivators  to  teach  in  that  re- 
253*1  giOD  *the  manner  of  cultivating  hemp, 
and  fabricating  it  into  various  kinds  of  cordage, 
in  the  most  perfect  manner,  so  as  thereby  to  re- 
spond to  the  views  of  the  General  Government; 
which  desired  the  prosecution  of  this  enter- 
prise by  all  proper  and  honest  means  that  pos- 
sibly could  be  used,  io  order  to  exempt  His 
Majesty  from  drawing  in  future  from  foreign- 
ers this  article  so  important  for  the  equipment 
of  his  vessels. 

Glamorgan  furiher  slated,  that  "it  is  with  this 
hope,  that  the  petitioner  has  actively  made  the 
most  pressing  demands  to  obtain  from  his  cor- 
respondents in  Montreal  a  considerable  number 
of  people  proper  for  this  culture,  who  must  of 
uecessity  by  inducemeat  be  attracted  hither, 
although  at  this  moment  the  political  circum- 
stances of  Ganads  appear  to  oppose  it ;  but  in 
more  favorable  times  hereafter  this  object  may 
undoubtedly  be  obtained.  Notwithstanding 
which,  the  pettUoner  is  ohtiged  to  assure  him- 
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self.  Id  advance,  from  you,  Monueur,  a  tirle 
which  ma^  guarantee  to  him  the  proprietorship 
of  aquantity  of  arable  land,  proportioned  to  his 
views,  in  order  to  form  an  extensive  establish- 
ment, as  soon  as  the  time  shall  appear  fevon- 
ble  to  his  enterprise,  and  as  soon  as  his  corre- 
spondents shall  be  able.wilhout  compromitting 
their  sense  of  duty,  to  cause  to  emigrate  to  this 
country  the  number  of  people  necessary  to  give 
birth  to  this  culture,  so  much  desired  by  the 
government." 

"  Considering,  Monsieur,  this  exposition  of 
the  petitioner,  and  the  particular  recommenda- 
tions  of  His  Excellency  the  Governor- General 
of  the  province,  the  petitioner  hopes  that  you 
wilt  be  pleased  to  grant  him  the  quantity  of 
land  which  he  desires  to  obtain,  as  well  in  order 
to  favor  hira.  the  execution  of  all  which  may 
contribute  to  the  future  success  of  bis  project, 
as  to  furnish  him  the  means  of  attracting  hero- 
after  from  a  foreign  country  an  emigrauon  of 
cultivators,  which  may  not,  perhaps,  be  ob- 
tained until  after  a  considerable  lapse  of  time, 
and  upon  promises  of  rewards,  which  the  peti- 
tioner will  be  obliged  to  fulfill  in  their  favor." 

The  land  solicited  is  then  described;  and  the 
petitioner  proceeds  to  set  forth  the  title  he  de- 
sires: "  To  the  end  that  as  soon  as  it  may  be  in 
the  power  of  the  petitioner,  he  max  be  able  to 
establish  and  select,  in  the  tract  or  land  so  de- 
manded, those  portions  which  shall  be  best 
titled  to  improve  for  the  culture  of  hemp;  be- 
cause, inasmuch  as  a  great  tract  of  said  lands 
is  now  drowned  in  swamps  and  unimprovable 
lowland,  making  it  impossible  to  fix  establish- 
ments in  its  whole  extent;  all  to  be  done  that 
the  petitioner  may  enjoy  the  land,  and  dispose 
of  it  always  as  a  property  belonging  to  him, 
his  heirs  or  assigns;  and  also  may  di.stribute 
them,  or  part  of  them,  if  be  think  fit,  in  favor 
of  such  person  or  persons  as  he  may  judge 
proper,  to  attain,  as  far  *a8  on  him  de-  [*i254 
pends,  the  accomplishment  of  his  project;  anil 
the  petitioner  wUI  never  cease  to  return  thanks 
for  your  favors." 

To  this  demand  of  Clamoi^n,  the  comman- 
dant responded,  and  proceeded  to  grant  as  fol- 
lows; "  Since,  by  the  exposition  contained  in 
this  petition,  the  means  of  the  petitioner  are 
apparent  to  me,  and  bis  new  connection  with 
the  house  of  Todd,  which  will  be  able  to  facili- 
tate to  him  the  accomplishment  of  the  enter- 
prise proposed,the  profit  whereof.if  it  succeed, 
will  redound  in  part  to  the  advantage  of  this 
remote  country,  miserable  on  account  of  its 
small  actual  population ;  and  I  giving  particu- 
lar attention  to  the  recommendations  which 
Sefior  the  Baron  de  Carondeiet,  Giovemor-Geu- 
eral  of  these  provinces,  has  communicated  to 
me,  when  he  thought  fit  to  appoint  me  com- 
mandant of  this  post  and  its  de[>eodencie8,  '  to 
seek  by  all  means  the  mode  of  increasing  the 
pojiulation.  and  of  encouraging  agriculture  in 
all  its  branches,and  particularly  the  cuUivatno 
of  hemp,'  it  appearing  to  mc  that  the  proposi- 
tions which  the  petitioner  makes  are  conducive 
to  the  attainment  of  this  last  recommendation. 
In  virtue  of  this,  Iconcede  to  him,  for  him  and 
hi<i  heirs,  the  tract  of  land  which  be  solicits,  in 
the  place  and  with  the  same  boundaries  that  he 
prays  for,  provided  there  is  injury  to  no  one; 
and  so  that  the  same  may  be  established,  he 
shall  cause  a  survey  to  be  made,  not  obliging 
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btm  to  accomplish  this  immediately,  as  from 
the  exce$sive  extent  of  space,  it  would  cause 
bim  great  expeaae,  if  it  were  done  before  the 
arrinl  of  the  families  which  he  is  bound  to 
ckDse  to  come  from  Caoada:  but  so  that  on 
thflir  amval.  and  being  put  in  possession .  it 
shall  be  his  duty  to  secure  his  property,  by 
means  of  exercising  the  power  of  survey,  in 
order  afterwards  that  he  may  make  application 
in  the  Qoremor-General,  to  obtain  bis  approval 
with  the  title  in  form  of  thishisconcesBioQ." 

By  vvions  conveyances,  the  foregoing  claim 
was  veMed  m  Glenn  uid  Thrtiston,  who  filed 
their  petition  in  the  District  Court  of  Arkansas, 
seekiag  to  have  it  confirmed  according  to  the 
Act  of  1844.  They  set  fwth  Ctamorgan's  ap- 
pJkation;  the  commandnnt's  decree  thereon, 
and  the  mesne  conveyances. 

The  Attorney  of  the  United  Statesanswered. 
and  among  other  grounds  of  defease  set  up  and 
alhqied,  t^t  be  was  wholly  uninformed  as  to 
Uw  several  statements  and  allegations  contained 
b  the  petit  ion;  that  he  denied  the  said  state- 
ments and  allegations,  and  required  full  proof 
thereof;  as  well  as  of  all  other  matters  and 
tbio^  necessary  or  material,  to  establish  the 
validity  of  the  claim  of  said  James  Glamorgan. 

On  Lbese  issues  the  parties  went  to  trial. 

The  petitioners  established  hy  proof  that 
ClamorEan'sappHcation,  and  the  Governor'sde- 
cree  thereon,  were  ^nuine;  and  *also 
provea  a  due  execution  of  the  several  convey- 
SDoes  vesting  title  in  Glenn  and  Thruslon.  No 
uiher  evidence  was  introduced  by  either  side. 
The  Disliif^t  Court  ^Pmiuued  the  petition:  and 
from  that  decree  an  appeal  waa  prosecuted  to 
this  court 

No  controversy  has  been  raised  drawing  in 
qoestioB  the  validity  of  the  mesne  conveyances; 
nor  do  we  suppose  there  is  any  difficulty  in  lo- 
cating the  land  demanded  in  Glamorgan's  peli- 
tioD:  prima  facte,  its  locality  is  sufficiently  de- 
scribed to  authorize  a  survey  thereof  accoraiug 
10  Spanish  usages. 

Aaregards  tiaa  commandant's  power  to  make 
the  coBcenion  to  Clamorgan  there  is  more  dif- 
flcuhy.  In  1796,  when  Delassus  was  com- 
matxlaot  at  the  post  of  New  Madrid,  he  also 
act«d  as  sub-delegate  and  exercised  the  faculty 
of  granting  concessions  for,  and  orderiog  sur- 
veys of  land.  In  the  exercise  of  his  functions 
he  was  directly  subordinate  to  the  Governor- 
<3eBeral  at  New  Orleans;  and  acted  according 
to  his  instructions.  Nor  was  he  in  any  degree 
dependant  on  the  Lieutenant-Governor  of  Up- 
per Louisiana,  residing  at  St.  Louis;  as  appears 
bya  letter  of  August  36,'1799.  from  Morales  to 
Delassus,  reciting  the  facts.  The  letter  is  found 
in  document  12  of  Senate  Documents,  3d  Ses- 
sioo  21st  Congress,  p.  29,  and  filed  ae  evidence 
by  Judge  PecK,  preparatory  to  his  trial  before 
the  Souue  of  the  United  Stales. 

In  a  deposition  of  Delassus,  forming  part  of 
thedocuments  filed  before  the  Board  of  Com- 
mitsioQeiB  for  Missouri,  in  1833,  and  after- 
wards  returned  by  them  for  the  consideration 
of  Congress,  Delassus  states  the  fact  that  he,  as 
eommanduit  at  New  Madrid,  exercised  the 

rrers  of  sub-delegate.   (Doc.  No.  59,  p.  17. 
Repta,  1st  Ses^n,  24th  Congress.) 
This  comnaaDdant's  powers  were  therefore 
coezienaiTe  with  those  of  the  Lieutenant-Gov- 
ernor at  St,  Louis,  in  distributing  the  public 
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domain.  Having  acted  under  the  Governor- 
General,  to  whoffi  orders  and  instructions  the 
commandant  was  bound  toconform.it  becomes 
necessary  to  ascertain  what  these  Instructions 
were  in  the  present  tostance;  and  taking  the 
factsstated  in  Glamorgan's  memorial,  and  in 
Delassus'  decree  thereon,  to  be  true  (aa  we  are 
compelled  to  do),  it  is  sufficiently  manifest,  as 
we  think,  that  the  commandant  did  stipulate 
with  Clamorgan,  in  accordance  with  tbu  Gov- 
ernoi--General'8  inBtructions.  That  the  Gov- 
ernor-General had  power  thus  to  contract  was 
held  by  this  court,  when  the  agreements  of 
Malson  Rouge,  and  Bastrop,  were  before  it  for 
adjudication ;  and  having  done  the  same  through 
his  deputy  in  this  ihstance.  the  acts  of  that 
deputy  cannot  be  called  in  question,  on  the  as- 
sumption thai  he  exceeded  bis  powers. 

In  the  document  No.  69,  above  referred  to, 
Delassus  states  *what  his  practice  was,  [*25(i 
in  givine  out  concessions.  He  kept  no  books 
in  which  the  fact  was  recorded:  all  he  did 
was  to  indorse  bis  decree  on  the  petition, 
and  return  it  to  tbe  party  demanding  thu 
land;  and  the  party  might  band  it  to  thu 
surveyor,  or  retain  it,  at  bis  option.  That 
he,  Delassus,  believed  the  surveyor  made  a 
note  of  the  concession  of  record:  but  whether 
before  or  after  the  survey  was  made,  he  knew 
not,  as  that  matter  did  not  concern  the  depo- 
nent. TliM  no  Ume  was  limited  within  whicli 
the  party  was  bound  to  survey. 

Thus  It  appears  that  Clamorgan  got  the  paper 
title  relied  on,  in  the  ordinary  form,  and  which 
be  retained  In  his  own  hands  until  after  Upper 
Louisiana  was  delivered  to  the  United  Slates 
in  March,  1804.  No  possession  was  taken  of 
the  land,  or  any  part  of  it,  nor  was  it  surveyeil 
during  the  time  Spain  governed  the  countrj' ; 
nor  has  any  claimant  under  Clamorgan  ever 
had  possession,  so  far  as  this  record  shows. 

The  surveys  produced  to  us  are  private  onen. 
and  of  no  value  in  support  of  tbe  claim.  And 
this  brings  us  to  a  consideration  of  the  mere 
title  paper,  standing  alone.  On  its  true  mean- 
ing this  controversy  depends. 

1.  The  petition  of  Glamorgan,  and  Delassus' 
decree  on  it,  must  l>e  construed  together;  there 
being  a  proposition  to  do  certain  acts  on  the 
one  side,  and  an  acceptance  on  the  othei*. 
limited  by  several  restrictions. 

2.  What  is  staled  in  either  paper  as  to  fads 
or  intent,  must  be  taken  as  true. 

Such  are  the  rules  laid  down  in  Boudore's 
case.  11  How.,  87.  and  which  apply  here. 

The  country  was  vacant,  and  greatly  needed 
population;  which  could  only  be  drawn  from 
abroad;  and  this  population  Clamorgan  stipu- 
lated that  he  would  supply,  and  establish  a  col- 
ony from  Canada  on  the  land.  That  he  would 
introduce  cuUlvatora  of  hemp,  and  artisans 
skUled  in  the  manufacture  of  cordage;  and 
would  grow  hemp  and  make  cordage,  to  an 
extent  so  large  as  to  be  of  national  cooec- 
queoce. 

On  the  faith  of  these  promises  the  grant  was 
made.  As  already  stated,  no  step  was  taken 
by  Clamorgan  to  perform  tbe  contract:  all  that 
be  did  was  a  presentation  of  his  petition,  and 
tbeobtaining  of  Delassus'  approval  and  decree 
on  it.  This  paper  he  retained  about  thirteen 
years,  when  it  was  assigned  to  Pierre  Ghoteaii. 
May  3d,  1809,  by  a  deed  of  conveyance  for  the 
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land  claimed.  Id  view  of  these  facts,  several 
lenl  consideratknu  arise.  * 

It  was  held  In  AmO/mMt  case,  6  Peten, 
712,  that,  by  coDsentlng  to  be  sued,  the  United 
States  had  submitted  to  judicial  action,  and 
ronridered  the  Ruit  as  of  a  purely  judicial  char- 
257*1  acter.  *whlcb  the  courts  were  bound 
to  decide  as  between  man  and  man  litigating 
the  same  subject  mattttf  and  that,  in  thus  de- 
ciding, the  courts  were  restricted  within  the 
Hmila,  and  governed  by  the  rules  Congress 
had  prascritied.  The  principle  rules  applicable 
liere,  are.  that  in  settling  the  question  of  va- 
lidity of  title,  we  are  required,  by  the  Act  of 
1824.  to  proceed  in  conformity  with  the  prin- 
ciples of  justice;  accordfng  to  the  law  of  na- 
tions: the  stipulations  of  the  Treaty  by  which 
the  coiratiy  was  ocqtiired,  and  the  proceedings 
under  the  same:  the  several  Arts  of  Congress 
in  relationthereto;  and  the lawsand  ordinances 
of  the  government  from  which  the  chdm  is  al- 
Irged  to  have  been  derived. 

When  deciding  according  to  the  law  of  na- 
tions, and  the  stipulations  of  the  Treaty,  weare 
bound  to  bold,  that  such  title  as  Clamoigan  had 
by  his  concession,  or  first  decree,  stood  aectired 
to  him  as  private  property;  and  tliat  the  claim 
being  ac^gnable,  the  complainants  represent 
C'lamorgan.  And  this  brings  us  to  the  question 
as  to  what  right  was  acquired  by  the  concession, 
accordingtotbe  laws  and  ordinances  of  the  Span- 
ish Colonial  Oovemment,  existing  and  in  force, 
when  the  jcnmt  was  made.  By  these,  the  com- 
mandant, Delaasns,  had  authcnlty  to  conunct, 
and  give  concesdons,  and  make  orders  of  sur- 
vey, DV  first  decrees,  either  with  or  without 
conditions;  as  this  court  held  in  the  case  of 
Soulard  v.  The  United  Stata,  10  Pet.,  144; 
provided  the  concession  was  founded  on  a  con- 
itlderation  prima  facie  good,  either  past,  when 
the  concession  was  made,  or  to  follow  in  fut- 
ure. Here,  the  consideration  was  to  arise,  by 
future  performance,  on  the  part  of  the  grantee. 
But,  it  is  insisted  that  forasmuch  as  a  title 
vested  in  Glamorgan  by  the  grant  to  him.  even 
Atlmitting  that  it  was  incutnbered  wiih  condi- 
tions, still,  as  their  performance  was  to  happen 
subsequent  to  the  vestingof  the  estate,  the  want 
of  performance  could  only  be  taken  advantage 
of  1^  a  proceeding  instituted  by  government 
for  that  especial  purpose;  nor  could  want  of 
perfiHrmanca  be  set  up  as  a  defense  in  this 
suit. 

If  the  premises  assumed  were  true,  the  con- 
clusion would  necessarily  follow;  and  Arre- 
dondo't  case  is  relied  on  in  support  of  this  posi- 
tion and  as  governing  the  present  case.  That 
proceeding  was  founded  on  a  perfect  title,  hav- 
ing erery  sanction  the  Spanish  government 
omld  confer.  It  was  brought  Mfore  the 
murts  according  to  the  6th  section  of  the  Act 
of  Hay  23.  1H28,  which  embraced  perfect  ti- 
tles, and  was  only  applicable  to  suits  in  Flor- 
ida. 

The  subsequent  condition  there  relied  on  to 
aonul  the  grant,  was  rcadered  immaterial,  and 
pfrhaps  impossible,  by  the  grantor  himself,  as 
this  court  held;  and  the  grantee  discharged 
fnira  its  performance.  But  in  Clamorgan't 
258*]  case,  the  conditions  to  occupy* and 
cultiviile  were  precedent  conditions;  they  ad- 
ilnisscd  themselves  to  the  Oovcmor-General, 
and  iheir  performance  was  required  in  advance. 
18S 
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Before  any  right  existed  in  Clamorgan  to  ap- 
ply for  a  complete  title,  or  even  to  have  a  pah- 
lie  survey,  preparatory  to  such  application,  he 
was  bound  by  his  contract  to  establish  bis  col- 
ony on  the  land ;  and  furthermore,  to  set  up  bia 
manufactory  to  make  cordage,  and  to  supply 
it  with  hemp  grown  on  the  land,  unless  these 
conditions  were  waived  on  the  part  of  the 
SpanMi  goTCrament.  And  as  we  are  called 
on  by  the  complainants  to  adjudge  the  validity 
of  this  claim,  and  to  order  that  a  patent  shaft 
issue  for  the  land,  in  the  name  of  the  United 
States,  it  necessarily  follows,  the  same  duty-  is 
imposed  on  us  that  would  have  devolved  on  the 
Oovemor-Oeneral.  had  the  Spanish  government 
continued  in  Louisiana. 

By  the  Spanish  regulations,  Clamorgan  wa» 
not  recognized  as  owner  of  a  legal  title  without 
the  further  act  of  the  King's  deputy,  the  Oot- 
emcffGleneral;  or  the  Intendant  General,  after 
the  power  to  make  perfect  grania  was  conferred 
on  him.  Until  this  was  done,  the  legal  tide 
remained  in  the  crown ;  and  the  same  rule  baa 
been  applied  In  this  country;  no  standing  can 
be  allowed  to  imperfect  and  unrecognized 
claims  in  the  ordinary  judicial  tribunals,  until 
confirmed  either  by  Congress  directly,  or  by  » 
special  tribunal  constituted  by  Congress  for 
that  purpose. 

For  our  opinion  more  at  large  on  this  subject, 
we  refer  to  the  case  of  Menard  v.  Maemj/.  S 
How.,  805,  806.  307. 

As  we  are  asked  to  decree  the  final  title,  and 
bound  to  do  so,  in  like  manner  thUtlie  ^wniab 
Governor  General  Or  IntflHant  was  bound,  it 
follows  we  may  refuse,  for  the  same  legal  rea- 
sons that  they  could  refuse.  And  the  question 
presented  is,  whether  we  are  bound  to  refuse, 
according  to  the  face  of  the  contract  sued  on, 
and  in  conformity  to  our  previous  decisions  in 
other  cases,  depending  on  similar  principles. 

Very  many  applications  made  for  perfect  ti- 
tles to  the  District  Courts,  under  the  Act  of  18sf4, 
have  been  resisted,  because  subsequent  condi- 
tions had  not  been  complied  with :  First,  such  as 
mill  grants  in  Florida,  where  the  usual  quantity 
of  16.000  acres  wss  given  by  conceseion,  with 
the  condition  that  the  mill  should  be  built  with- 
in a  specified  time:  Second,  where  grants  were 
made  for  the  purpose  of  cnltivatwn,  and  no 
cultivaticm  followed,  as  in  the  case  of  W^fgiru, 
14  Pet.,  and  of  Boiedori,  11  How.:  Third, 
where,  by  the  concession,  parties  were  required 
by  special  regulations  to  levee  and  ditch  on 
the  river's  front  in  Lower  Louisiana.  Thene 
were  subsequent  condilitions,  just  as  much  as 
the  introduction  of  a  colony  of  hemp  growers, 
and  the  manufacture  of  cordage,  by  Clamor- 
gan; and  yet,  no  one  has  ever  successfully 
maintained  that  a  pariy  having  such  conces- 
sion, could  *hold  the  land  and  obtain  l*2ff9 
a  perfect  title,  although  he  did  not  build  the 
mill,  nor  occupy  and  cultivate,  nnr  levee  and 
ditch,  founded  on  the  assumption  that  perform 
»nce  was  unnecessary.  In  all  these  cases  it- 
was  held  that  performance  was  a  condiUon 
precedent  and  the  real  equity,  on  which  a  fa- 
vorable decree  for  a  patent  could  be  founded, 
under  the  Act  of  1824. 

If  Clamurgan's  concession  carries  with  it 
conditions,  similar  in  principle,  it  must  abide 
by  this  settled  rule  of  decision.  This  depends 
on  the  true  meaning  of  Us  contract  with  the 
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Spuidi  aathoritles.  He  agreed  to  establish  a 
orfMij  by  iDtrodacinK  a  foreign  poputatton, 
«od  to  grow  hemp  ana  auuiufacture  cordage, 
to  ao  amouot  to  nrga  tm  to  mi^  It  a  natinoal 
ob}ecL  By  these  promlsea  he  obtained  a  ooDces- 
nioa  for  more  than  half  a  millioD  of  arpents  of 
teod.  A  promise  of  performance  was  the  sole 
grouBfi  OD  which  the  Spanish  commandant 
made  the  coccesuon ;  and  actual  performance 
was  to  be  the  consideration  on  which  a  com- 
plete title  oould  issue. 

Bo  far  from  complying,  Clamoi^n  never 
uwk  a  ainrie  step,  after  the  agreement  was 
made;  and  m  1800  sold  ont  his  claim  on  specu- 
lation, for  the  paltry  sum  of  fifteen  hundred 
dollaTS.  Under  these  circumstances  we  are 
called  on  to  decide  in  Itis  faror,  according  to 
the  ;nincip)es  of  Justice:  this  being  the  rule 
prescribed  to  us  by  the  Act  of  1834,  and  the 
Spaidsh  regulations.  To  hold  that  an  fndind- 
ual  aboold  luiTe  decreed  to  him,  or  to  his  as- 
higaees.  a  domain  of  land  more  than  equal  to 
asreo  hundred  square  miles,  for  no  better  rea- 
Hon  than  that  he  had  the  ingenuity  to  induce  a 
Spanish  commandant  to  grant  the  concession, 
founded  on  eztravagant  promises,  not  one  of 
which  was  ever  complied  with,  would  shock 
all  sense  of  justice.  And  such  decision  would 
beeqaally  contrary  to  the  policy  pursued  by 
^Min,  which  was,  to  make  grants  for  the  pur- 
pose  of  settlement  and  inhabitation,  and  not  to 
the  end  of  mere  speculation.  We  so  held  in 
Btiaderfi  case,  11  How.,  96,  and  the  principle 
applies  eren  more  strongly  in  this  case  than  it 
did  in  that;  as  there,  something  was  done 
towards  compliance;  and  here,  nothing  has 
been  attempted. 

The  remaining  ground  on  whidi  Uie  com- 
pUnsntB  demand  a  confirmation  is  the  fol- 
owing:  "  Because  if  the  concession  w  s 
upon  conditions  which  should  have  been 
complied  with  in  order  to  rest  the  estate  as 
sgaittst  Spun,  whilst  the  conditions  were 
practicable  and  might  have  been  performed 
by  tiie  grantee,  the  estate  vested  without 
Mch  peiformanoe,  because  the  prorinra  was 
ceded  by  Spdn  before  the  Ume  for  perfonn- 
aaoe  had  expired,  and  because  of  the  change 
of  goremment,  manners,  Ac.,  consequent  on 
iliit  session. 

That  Clamorgan  could  take  no  step  after  the 
dMoge  of  government.  Is  not  open  to  contro- 
▼eiOT. 

360*]  *Br  the  14th  section  of  the  Act  of 
March  28,  1804,  which  established  the  Territo- 
ries of  Orleans  and  Louisiana,  Clamorgan  was 
prevented  from  doing  any  further  act  in  sup- 
port of  his  title,  had  he  been  disposed  so  lo  do. 
He  was  positively  prohibited  from  making  set- 
ttemeois  cm  the  land,  or  making  a  survey  of  it, 
Qoder  Uie  penally  of  fine  and  imprisonment. 
Bat  DO  advantage  resulted  from  thu  provision 
lo  claimanta  whose  concee^ons  earned  with 
ihem  oonditlons  that  hod  not  then  been  com- 
plied with. 

The  Ist  section  of  the  Act  of  1834,  in  con- 
f>«mity  towhich  weare  now  exercising  juriedic- 
lioB,  limits  the  courts,  as  to  the  vatidTtv  of  title 
■od  standing  of  the  various  claims,  to  the  condi- 
tion tbey  held  before  the  lOib  of  March,  1804. 

By  the  8d  article  of  the  Treaty  of  Cession  by 
iriiich  Louisiaaa  was  acquired,  it  was  stipulated 
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that  the  inhabitants  of  the  ceded  country 
should  be  admitted  as  soon  as  possible,  and 
become  citizens  of  the  United  States,  and  be 
maintained  in  the  free enioymentof  their  prop- 
ertv  in  the  mean  Ume.  But  no  time  was  pro- 
vided by  the  Treaty  within  which  conditions 
appertaining  to  imperfect  grants  of  land  might 
be  performed;  this-was  left  to  the  juacice  and 
discrelion  of  our  government:  and  in  a  due  ex- 
ercise of  that  discretion,  the  Acts  of  1804  and 
1824  were  passed ;  and  to  these  Acts  of  Con  - 
gress,  the  M  section  of  the  Act  of  1824  com- 
mands us  to  conform. 

The  Treaty  addressed  itself  to  the  Political 
Department;  and  up  to  the  passliig  of  the  Act  of 
1824,  that  department  alone  had  power  to  per- 
fect titles,  and  administer  equities  to  claimants. 
And  when  judicial  cognizance  wan  conferred 
on  the  courts  of  justice  to  determine  questions 
of  title  between  tlie  government  and  individ- 
uals, tbe  limits  of  that  jurisdiction  were  pre- 
scribed, to  wit:  that  no  act  done  by  the  Span- 
ish authorities,  or  by  an  individual  claimant, 
after  the  &d  day  of  March,  1804,  should  have 
any  effect  on  tbe  title;  but  that  its  validity 
should  be  determined  according  to  its  condition 
at  that  dat«. 

All  claims  lying  within  tbe  territory  acquired 
by  the  Treaty  of  1808,  which  have  been 
brought  before  the  courts,  according  to  the 
Acts  of  1834  and  1844,  have  been  compelled  to 
abide  by  this  test:  great  nnmtwra  have  been 
rejected,  because  the  conditions  of  occupation 
and  cultivation  had  not  been  complied  with 
before  the  Restraining  Act  of  1801  was  passed, 
or  before  the  10th  day  of  March.  IdOi.  Nor 
have  Uie  claimants  under  Glamorgan  mora 
right  to  complain  than  others;  his  neglect  ex- 
tended through  nearly  eight  years,  during  Ou 
existence  of  the  Spanish  government;  whereas 
many  similar  claims  have  been  rejected,  where 
the  neglect  was  not  half  so  long. 

If  Claraorgan  could  come  forward  because 
of  tbe  prohibition,  and  be  heard  to  excuse  him- 
self from  performing  the  onerous  conditions 
*hlB  contract  imposed,  so  oould  every  [*201 
other  claimant  who  had  ndther  taken  posses- 
sion, nor  in  any  manner  complied  with  his  con- 
tract, do  the  same;  and  on  this  assumption, 
concessions  issued  by  France  or  Sptdn  would 
be  without  condition,  and  a  simple  grant  of 
tbe  land  described  in  the  paper.  Its  genuine- 
ness and  proof  of  identity  of  the  landj  would 
settle  the  question  of  title. 

No  tribunal  has  ever  accorded  any  credence  to 
this  claim;  two  boards  of  commissiooers  have 
pronounced  it  invalid;  the  flrst  in  1811.  and 
the  second  In  1885.  The  latter  on  the  ground 
that  the  conditions  of  the  grant  had  not  been 
complied  with.  By  this  decluon  it  fell  into 
the  mass  of  public  lands,  according  to  the  Sd 
section  of  the  Act  of  July  9,  1832,  which  de- 
clares that  the  lands  contained  in  the  second 
class  (being  those  rejected)  should  be  subject  to 
sale  as  other  public  lands.  By  the  Act  of  17th 
June,  1814,  another  opportunity  was  afforded 
to  apply  to  the  District  Court  for  a  confirma- 
tion ;  that  court  agreed  with  the  board  of  cchs- 
missloners,  and  again  declared  the  claim  in- 
valid, because  the  conditions  had  not  been 
complied  with,  and  dismissed  the  petition;  and 
with  Uiia  decree  we  concur. 
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This  cause  came  on  to  be  heard  on  the  traa- 
script  of  the  record  from  the  District  Court  of 
the  TJniled  States  for  the  District  of  Arkansas, 
and  was  ar^ed  by  counsel ;  on  coDslderation 
thereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  (his  court,  that  the  decree  of  the 
Baid  District  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed. 

AB'g  Hemp.,  8H. 

atea-18  How.,  W:  17  How.,  65A,  508.  STtK  Rft 
MoAU..  321. 


THB  HEIRS  OF  DON  CARLOS  Db  VILE- 
MONT,  Appellants, 

V. 

THE  UNITED  STATES. 

Spanith  grant  of  Louitiana  land* — conditions 
vnperformed — Exeuxet — Land  cannot  be  lo- 
cated simply  bff  svi-vey — title  not  confirmed. 

In  ITBS,  Baron  de  Carondelet,  the  Governor-Qen- 
eral  of  Louisiana,  made  a  graDt  of  land  on  the 
Miseiraippl  Blver,  upon  coDdltlon  thataroad  and 
cleerlnv  should  t>e  uiade  within  one  }^ear.  and  an 
establlflbment  made  upoii  the  land  within  three 
yean. 

Neither  of  these  condlllona  was  complied  with, 
nor  wa«  posBcraton  taken  under  the  Krant  till  after 
theceasioD  of  the  country  to  the  United  States. 

The  excuses  for  these  omissions,  namely  :  that 
the  grantee  was  commandant  at  the  post  of  Arkan* 
sea.  and  that  the  Indians  were  hoi^tlle,  are  not  sat- 
isfactory; t)ecause  the  trrantee  must  have  known 
these'  circumstances  when  he  obtained  the  grant. 

According  to  the  principles  established  in  the 
preceding  case  of  Glenn  and  Thruston  v.  The 
United  States,  the  Soanisb  authorities  would  not 
hare  confirmed  tbls  grant,  neither  can  this  court 
oonOrm  It. 

Morever,  In  this  case,  the  land  claimed  cannot  be 
located  by  a  survey. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  tot  the  District  of 
Arkansas. 

262*J  *It  was  a  petition  filed  by  the  heirs 
of  Don  Carlos  de  Vilemont,  under  the  Act  of 
1824.  as  revived  by  the  Act  of  1844,  praying 
for  tlie  cnDflnnation  of  a  grant  of  land  issued 
by  the  Baron  de  Carondelet  in  179S. 

The  circumstancee  attending  the  grant  are 
set  forth  in  the  opioion  of  the  court. 

The  District  Court  decided  agaitist  the  claim 
and  the  petitioners  appealed  to  this  court. 

In  the  District  Court.  Horace  F.  Walworth, 
Mary  B.  Miles,  and  James  B.  Miles,  were  DUide 
defendants  with  the  United  Slates, 

It  was  argued  in  this  court  by  Mr.  Taylor 
for  the  appellants,  and  Mr.  Lawrence  and 
Mr.  Crittenden  (Attorney- General)  for  the 
appellees.  A  brief  Was  also  filed  by  Mr.  PUce 
for  Mr.  Walworth. 

Mr.  Taylor,  for  the  appellants,  thus  noticed 
the  omission  of  Vilemont  to  comply  with  the 
conditions  of  the  grant.  (It  will  beseen,  by  re- 
ferring to  the  opiDioh  of  the  court,  that  this 
was  an  important  point  in  the  case.) 

The  confirmation  of  the  claim  is  resisted  in 
the  apswer  of  tiie  District  Attorney,  on  the 
ground  that  Ihe  conditions  of  the  grant  were 
not  complied  with.  The  conditions,  aa  has  al- 
ready been  stated,  were  those  almost  invariably 
inserted  in  orders  of  surrey,  that  a  road  and 
settlement  should  be  made  mthin  a  given  day. 
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The  record  contains  the  testimony  of  two  aged 
inhabitants  of  Louisiana,  who,  as  officers  in 
the  same  regiment  in  which  Vilemont  served 
many  yeuv,  woe  attached  to  the  person  of 
the  Goremor,  and  one  of  whmn  was  employ- 
ed in  the  Land  Office  io  New  Orleans,  show- 
ing that  these  conditions  were  mere  matters 
of  form,  and  mechanically  inserted  with  the 
orders  of  survey,  without  inquiring  into  the 
situation  of  the  land.  They  add  that  they 
never  were  enforced,  and  that  do  land  was 
ever  forfeited  under  the  Spanish  government 
on  account  of  e  non-complianoe  with  these 
conditions.  This  testimony  is  emphatically 
confirmed  by  Jud^e  Simon,  for  many  years  a 
practicing  lawyer  m  Louisiana,  and  during  six 
years  a  judge  of  the  Supreme  Court  of  tliat 
State,  before  whose  eyes  problal^  thooBaods 
of  such  cliums  have  passed. 

In  this  instance  tlie  land  was  asked  for  to  es- 
tablish a  stock  farm.  What  necessity  was  there 
to  cultivate  it.  If  such  was  the  purpose  of  the 
grant?  And  how  much  of  the  two  leagues 
front  and  one  in  depth  should  have  been  culti- 
vated and  eatabliehedf  The  land  was  twenty- 
five  leagues  below  the  mouth  of  the  Arkansas, 
and  more  than  that  distance  from  any  while 
settlement.  'What  use  would  there  t*2d3 
have  been  for  a  road,  and  where  would  it  have 
been? 

But  if  these  conditions,  in  such  a  case,  were 
more  than  an  idle  formality,  Vilemont  would 
have  been  relieved  from  a  compliance  with 
them.  In  1785,  when  the  grant  was  made,  and 
until  1803,  Vilemont  was  tlie  civil  and  military 
commandant  of  the  poet  of  Arkansas.  J>uriDg 
all  iliis  period  be  never  left  his  post,  not  even 
to  visit  New  Orleans,  His  presence  there  was 
constantly  required  by  the  threatening  aspect 
of  the  Indian  tribes  by  whom  he  was  sur- 
rounded, while  the  garrison  of  the  fort  never 
exceeded  forty  men.  Eight  letters  from  Gov- 
emw  Carondelet.  to  Vilemont  (which  will  be 
found  on  pp.  72-76  of  the  printed  and  Vilu- 
mont's  official  correspondence  with  the  Qov- 
ernor  of  Louisiana,  until  his  appointment  to  a 
higher  office,  in  1802).  furnish  a  striking  proof 
of  the  arduous  service  in  which  he  was  en- 
gaged, and  of  ceaseless  feuds  among  the  In- 
dians, and  attacks  upon  the  whites,  and  leave 
no  doubt  that  even  a  temporary  absence  from 
the  command  would  not  have  been  tolerated 
by  the  Governor.  Can  it  be  pretended  that, 
under  these  circumstances,  the  goTemment  se- 
riously, and  under  pain  of  forfSture,  expected 
him  to  make  a  road  within  one  year,  and  a  set- 
tlement within  three  years,  upon  this  rude  an<i 
remote  spot?  The  government  kept  him  until 
1802  at  the  post  of  Arkansas;  the  government 
then  removed  him  to  a  new  scene  of  service, 
and  this,  if  any  case,  fails  under  the  rule  es- 
tablished in  The  United  Btatet  v.  Arredondo  et 
al.,  6  Pet.,  745.  "  It  is  an  acknowledged  fact 
that  if  a  grant  is  made  on  a  condition  subse- 
quent, and  its  performance  becomes  impossible 
by  the  act  of  the  grantor,  the  grant  beeomi-s 
single." 

The  other  reasoawhy  a  settlement  could  not 
be  required  of  Vilemont  is,  that  fao^le  Indians 
made  it  impossible.  Vilemont  was  notbcnind, 
though  he  might  have  attempted,  to  form  a  set- 
tlement by  agents.  Indeed,  already,  in  1705 
or  1796,  he  sent  Bogy  there  with  that  object, 
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but  Bogy  was  driven  off  by  the  Indians.  Nor 
did  Ibe  danger  from  the  Indiana  cease  until  a 
namber  of  years  after  the  change  of  govem- 
ment. 

Jfr.  Ontkndm,  for  the  United  Slates,  made 
the  foUowiog  pc^ts: 

t.  Thai  the  appeal  ought  to  be  disraiteed  for 
rant  of  being  duly  proaecuted. 

IL  That  the  appellants'  ancestor  was  never 
pat  in  possession  of  the  lands,  and  the  condi- 
tioBs  on  which  the  concession  was  made  were 
Dot  p«f onned  during  the  time  therein  limited, 
or  minng  the  sovereignty  of  Spfdn  over  the 
cooBtiT.  or  nibsequently. 
264*)  "There  is  no  evidence  whatever  that 
the  Sorveyor-General,  or  a  deputy  approved  by 
bim.  ever  put  VilemoDl  into  posbession  of  the 
buids  as  required  by  the  terms  of  the  conces- 
»iiHL  No  survey  was  ever  made,  and  no  plat 
and  certificate  were  ever- reported  to  the  Gov- 
mmr.  and  do  title  in  form  conld  therefore  have 
been  issued  to  Vilemont  at  any  time  during  the 
rootinuance  of  the  Spanish  power. 

The  petition  of  de  Vilemont  sets  fourth  his 
dei^  to  establish  a  plantation  and  stock  farm, 
in  order  to  supply  the  post,  of  which  he  was 
commandant,  with  cattle.  This  is  the  induce- 
ment  he  pivsents  to  de  Caroodelet  to  make  the 
mneasioa.  It  was  acc<»dingly  made  to  him 
under  the  express  condiUon  mat  be  shall  make 
ibe  regular  road  and  clearing  within  the  per- 
cmploiy'  term  of  one-  year,  the  conceesion  to 
be  null.  if.  at  the  precise  expiration  of  three 
jrears,  the  land  should  not  be  ratablished. 

From  thedate  of  the  grant,  in  1795,  until  the 
delivery  ot  Louisiana  to  the  United  States,  in 
hie  bad  completely  failed  to  comply  with 
the  conditions  atKtve  mentioned,  and  thereby 
forfeited  all  right  to  require  a  tlllo  in  form. 
He  had  done  nothing  whatever.  This,  there- 
fore, is  not  such  a  concession  as  might  have 
been  perfected  into  a  complete  Utle  had  not  the 
^tvereizntr  of  the  country  been  transferred  to 
the  United  States. 

But  to  examine  the  evidence  on  the  point  of 
nOB  performance  of  the  conditions  presented  in 
iherecOTd: 

The  appellants  themselves  state,  in  their  peti- 
that  de  Vilemont  "endeavored,  soon 
ifterthe  date  of  said  concession,  lo  procure 
penons  to  make  a  settlement,  but  could  not 
wcced"  on  account  of  the  danger  arising  from 
hoatile  Indiana.  It  further  states, ' '  that  in  the 
Tear  1803  he  again  attempted  a  settlement,  but 
thit,  from  the  year  1807,"  he,  or  persons  em- 
ployed by  him  or  bis  family,  had  been  in  actual 
poasessioD  of  part  of  tbe  land. 

The  above  is  the  petitioners'  own  statement. 
Is  )tfI3,  in  de  Vilemont's  lifetime,  when  he 
presented  bis  claim  to  the  recorder  of  land 
liUes.  be  did  not  submit  a  particle  of  proof  to 
»bow  that  he  had  done  anything  with  respect 
to  cstablifihing  the  stock  farm,  making  tbe 
road,  or  settling  the  land.  Joseph  Bogy,  his 
father-in-law.  then  lestiSed  that  he,  db  Vile- 
tDont.  proposed  to  witness  to  settle  on  the  tract, 
bat  that  he  declined  on  acf»unt  of  tbe  supposed 
duwer  from  the  Indians,  which  continued 
tuUfl  1808.  Francis  de  Vaugene  also  then  tes- 
tified that  the  Indians  continued  so  hostile  as  to 

L~Tbfl  Spanish  word  is  printed  ptrcutoriit;  It 
AvM  faare  been  peremplono.  All  toe  translators 
■me  Id  tnMlatfnfr  ptroHptorto. 
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make  il  unsafe  to  settle  at  Isle  Chicot  till  tlie 
year  1803. 

*lt  will  thus  be  seen  that  de  Vile  [*265 
moot  made  no  pretense  then,  or  offered  no 
proof  to  show,  that  he  bad  fulfllled  any  of  Qxe 

conditions,  but  he  sets  up  an  excuse  merely  for 
not  having  done  so.  The  recorder,  under  the 
cohimo  tilled  "  possession,  inhabitation,  or  cul- 
tivation," states,  "danger  from  the  Indians 
prevented  settlement,"  and  gives  hts  opinion 
that  the  claim  ought  not  to  be  confirmed,  tbe 
conditions  not  having  been  complied  with. 

Mr.  Crittoiden  then  examined  the  evidence. 

But  it  ia  said  that  de  Vilemont  could  not 
leave  his  post  to  attend  to  tbe  performance  of 
the  conditions,  that  be  was  prevented  from  per- 
formance by  danger  from  the  Indians,  and  that 
the  conditions  were  merely  formal. 

Tbe  answers  to  the  first  of  these  excuses  are 
obvious,  de  Vilemont  styles  himself,  In  the 
petition  to  Baron  de  Carondelet,  the  comman- 
dant of  the  post  of  Arkansas,  and  asks  for  the 
land  at  the  place  it  is  given,  the  inducement 
i)eing,  that  he  might  furnish  cattle  to  the  poet. 
It  would  be  strange  if,  under  these  circum- 
stances, his  not  being  allowed  to  leave  the  post 
should  excuse  the  performance  of  the  condi- 
tions. As  to  being  prevented  from  establish- 
ing the  stock  farm,  and  performing  tbe  other 
conditions,  by  danger  from  the  JUidlans.  he 
knew  that  the  Indians  were  in  the  countrv  at 
the  time  he  made  the  applicatioo ;  and  if  lie 
soujfht  for  a  concession,  the  conditions  of  which 
he  could  not  comply  with,  it  can  afford  no  ex- 
emption from  their  performance.  As  to  the 
allegation  that  the  conditions  were  merely 
formal,  it  is  negatived  by  the  third  article  of 
O'Reilly's  regulation,  where  the  non-perform- 
ance of  the  conditions  as  to  roads,  settlements, 
&c..  is  thus  sF>oken  of:  "And  in  default  of  ful- 
filling these  conditions,  their  land  shall  revert 
to  the  king's  domain,  and  be  granted  anew." 
(2  White"')  Heeop.,  228.)  These  regulations 
were  approved  by  the  king.  See  letter  of 
Marquis  de  Grimaldi  to  Unzaga,  24th  August, 
1770,  Id.,  460;  see,  alno,  tbe  third,  fourth,  fifth, 
and  sixth  articles  of  regulations  of  Morales, 
Id.,  235. 

III.  That  the  evidence  in  the  case  shows  that 
dc  Vilemont  had  abandoned  his  claim  to  the 
land. 

IV.  That  the  concesrion  Is  void,  because 
no  land  was  severed  from  the  public  domain  by 
survey  giving  it  a  certain  location,  previous  to 
tbe  Treaty  of  Cession,  and  the  description  is  so 
vague,  indefinite,  and  uncertain,  that  no  loca- 
tion can  be  given  to  the  lands.  ( United  State* 
V.  Miranda,  16  Pet.,  166;  United  States  v. 
Boisdore,  11  How.,  63.) 

V.  That  the  decree  as  to  floats  is  void,  tbe 
individuals  holding  the  lands  In  respect  of 

!  which  floats  are  decreed,  not  having  been  made 
'  parties  in  the  case. 

*Mr,  Justice  Catron  delivered  tbe  [«260 
opinion  of  the  court: 

The  heirs  of  Don  Carlos  de  Vilemont  filed 
their  petition  in  the  District  Court  of  Arki^- 
sas,  to  have  a  confirmation  of  a  grant  for  two 
leagues  of  land  front,  by  one  league  in  depth, 
lying  on  the  right  descending  bank  of  the  Mis- 
sissippi, at  a  place  called  the  Island  del  Chicot, 
distant  twenty-five  leagues  below  tbe  mouth  of 
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the  Arkansas  IUtbt:  the  cyprees  swunp  of  the 
island  being  called  for  as  the  upp»  boundary 

of  B^d  tract. 

Tbe  Govemor-Gkneral  granted  the  land  on 
the  express  conditions  "that  a  road  and  regular 
clearing  be  made  in  the  peremptory  space  of 
one  year;  and  this  concession  to  be  null,  if,  at 
the  expiration  of  three  years'  time,  tbe  said 
land  shall  not  be  established:  and  during 
which  time  it  cannot  be  alienated ;  under  which 
conditions  the  plat  and  certificate  of  survey 
stiatl  be  made  out  and  remitted  to  me  in  order 
to  provide  the  interested  with  tbe  correspond- 
ing title  in  form."  Th^  concession  was  made 
June  17,1796.  No  possession  was  taken  of  the 
land  by  De  VUemont.  nor  any  survey  made  or 
demanded,  during  the  existence  of  the  Spanish 
government.  Tbe  petition  alleges  that  posses- 
sion was  Rnt  taken  in  1807:  and  as  an  excuse 
for  the  delay,  it  is  stated,  that  the  grantee  was 
commandant  at  tbe  post  of  Arkansas  up  to  tbe 
end  of  the  year  1803.  and  confined  to  nis  olfl- 
dal  duties  there;  and.  3d,  that  so  hostile  were 
the  Indians  in  the  neiehborhood  of  the  land, 
that  no  settlement  could  be  made  on  it.  The 
proof  shows  that  De  Vtlemont  first  took 
possession  in  1832  or  1828.  The  2d  regulation 
of  O'Reilly  of  1770,  required  that  roads  should 
be  made  uid  kept  in  repair,  in  case  of  grants 
fronting  on  the  HlsaisBippi  River;  and  that 
grantees  should  be  bound  within  the  term  of 
three  years  to  cleu*  the  whole  front  of  their 
kmds  to  the  depth  of  two  arpents;  and,  in  de- 
fault of  fulfilling  these  conditions,  the  land 
claimed  should  revert  to  tbe  king's  domain;  nor 
should  proprietors  alienate  until  after  three 
years'  possession  wa«  held,  and  until  the  con- 
ditioDS  were  entirely  fulfilled.  In  this  instance 
tbe  time  was  restricted  to  one  year,  for  making 
the  improvements  required  by  the  regulations, 
and  three  years  were  allowed  for  making  an 
establishment  on  the  premises.  In  this  case 
where  a  front  of  six  miles  was  granted,  a  clear- 
ing to  the  whole  extent  was  oi  course  not  con- 
templated; yet  to  B  reasonable  extent  it  certain- 
ly was;  but  it  was  undoubtedly  necessary  that 
an  establishment  should  be  made  within  three 
years — such  being  Uie  requirement  of  the  con- 
cession, in  concurrence  with  the  regulations. 

The  Act  of  March  36,  1804.  prohibited  any 
subsequent  entry  on  the  land;  and  declared 
void  alt  future  acts  done  to  tbe  end  of  obtain- 
ing a  perfect  title  even  by  an  actual  settler,  if 
the  settlement  was  not  made  before  the  20th  of 
267*1  December.  1608;  *I>e  VUemont's  title 
must  therefore  abide  by  its  condition  when  the 
Aot  of  1804  was  passed.  For  further  views  on 
this  subject  we  refer  to  our  opinion  expressed 
un  Clamorgan'e  title,  at  the  present  term.in  tbe 
case  of  Olmn  and  Thrtuton  v.  Tha  Untied 
States. 

We  are  asked  to  decree  a  title,  and  to  award 
a  patent,  on  tbe  same  jgrounds  that  the  Gover- 
nor-Oeneral  of  Louiswna,  or  the  Inti-ndanl, 
would  have  been  bound  to  do,  had  application 
for  a  perfect  title  been  made  during  the  exist- 
ence of  tbe  Hpanisb  coloniul  government.  The 
only  consideration  on  which  such  title  could 
have  been  founded,  was  inhabitation  and  culti- 
vation, dther  by  De  Vileraont  himself,  or  his 
tenants;  and  having  done  nothing  of  the  kind, 
he  had  no  rig^t  to  a  title;  nor  can  an  excuso 
be  heard  that  hostility  trom  Indiaiia  prevented 
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a  compliance  with  the  conditions  imposed,  as 
Vilemont  took  bis  concession  subject  to  this 
risk;  and  the  alleged  excuse  that  be  was  com- 
mandant of  the  poet  of  Arkansas,  and  bound  to 
be  constantly  there  in  the  performance  of  bia 
official  duties,  la  still  more  idle,  as  he  held  this  \ 
office  when  the  conoesslon  was  made,  and  knew 
what  his  duties  were. 

The  petition  was  dismissed  by  the  IMslrict 
Court,  because  the  land  claimed  could  not  be 
located  by  survey.  The  concession  is  for  two 
leagues  front,  by  one  in  depth,  with  parallel 
bomidaiies,  riluate  at  Chicot  Island;  the  (7- 
press  swamp  on  tbe  island  being  the  upper 
boundary.  Chicot  Island  is  represented  in  the 
concession  as  being  twenty-five  leagues  below 
the  mouth  of  the  Arkansas  River.  The  land 
now  claimed  by  the  petition  Is  represented  to 
lie  five  leagues  below  the  mouth  of  th^  river, 
at  a  place  known  as  Cfatcot  Point;  being  a 
peninsula  included  in  a  sudden  bend,  and  sur- 
rounded oa  three  sides  by  the  Misaiadp^ 
River. 

It  is  difficult  to  conceive  that  Chicot  Pcdnt. 
lying  in  fact  nearly  twenty-five  leagues  bek>w 
tiie  mouth  of  tbe  Arkansas,  is  the  Chicot  Islaod 
lo  which  the  concession  refers;  but  admitting 
that  the  P(^nt  was  meant  (which  we  belieTC  to 
be  tbe  fact),  still,  no  cypress  swamp  is  found 
there  to  locate  the  appec  boundary ;  nor  is  it  poi- 
sible  to  make  a  decree  fixing  any  one  ride  line, 
or  any  one  place  of  bqiinning,  tot  a  spedflc 
tiact  of  land. 

Our  opinion  it,  that  on  either  of  the  grounit 
Hated,  the  petition  $hould  be  ditmi$»ed,  and  &e 
decree  bdow  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  trao- 
script  of  the  record  frwn  the  District  Court  of 
tbe  United  States  for  the  District  'of  ["SeS 
Arkansas,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  Is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the 
decree  of  the  said  District  Court  in  this  cause 
be.and  the  same  is  hereby  affirmed. 

AfT'g  Henip.,  880. 

citea-17  How.,  fifis,  sad,  SIO;  18  How.  4n:  H 
How.,  817. 


WILLIAM  NSVES  and  JAMES  C.  NEVES. 
AppeUantt, 

V. 

WILLIAM  H.  SCOTT  amd  THOMAS  N. 
BEALL,  Administrators  of  William  F. 
Scott.  Deceased,  akd  OEOROE  W.  ROW 
ELL  AND  LAWRENCE  O.  ROWELL, 
Executors  of  Richard  Rowsll,  Deoeaaed. 

Dfdtion  by  Stale  Court  on  general  principle*  of 
equity  law,  not  binding  on  this  court. 

The  court*  of  the  United  States,  under  the  Coo- 
stltutfoD  and  Jaws,  have  equity  Jurisdiction.  Ud- 
lese  the  yeneral  prindolfs  of  equity  have  bei>a 
modified  by  the  laws  or  uaaimof  a  particular  state, 
those  grenenil  priaciplos  will  lie  oarrted  out  every- 
where Id  the  rame  manner,  and  equity  Jurtapru- 
dence  bethe  same,  when  administered  by  tbecoorts 
of  the  United  Bute*,  in  aU  tiie  States. 

Henoe,  tlie  dedstoo  of  a  state  oourt,ln  aeate 
whtob  Involved  only  the  reneial  principles  of 
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eqnttr,  Acd  waa  aot  controlled  by  local  law  or 
vmge.  Is  Dot  binding  as  autborltr  upon  this  court. 

In  the  cue  of  Kevnet  «1.  v.  Scott  et  rI.,  reported 
Is  $  Howard,  IW.  this  court  decided  two  points- 
one,  that  T<Hunteera  could.  In  (hat  cue,  clalra  the 
iDterftTpnoe  of  chancery  to  enforce  the  marrlatte 
■rtlGlra  tn  Queettoo ;  and  the  other,  that  the  artl> 
oonadtuted  an  executed  tniet. 

The  Supreme  Court  of  Oeorffla  does  not  asree 
wftb  this  mort  upon  the  first  point.  Nererthelen, 
tbiiooart  does  not  cban^  Us  decision. 

Monover,  the aeoood  point  upon  wblob  thiaoourt 
natei  the  case  does  not  appear  to  have  been 
broafht  before  the  Supreme  Court  of  Georjria :  and, 
or  course.  It  ezpxcflsed  noopinlon  upon  the  point. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  Uoited  States  tor  the  District  of 
Georgia. 

It  was  arnied  at  December  Term,  1849,  and 
U  reported  in  9  Huw.,  196.  It  being  suggested 
afterwards,  that  at  the  time  when  the  ease  was 
argued  and  decided,  Richard  Rowel),  the 
prubcipal  defendaDt,  was  dead,  the  judgment 
was  stricken  out  and  the  cause  argued  a^ia. 

It  was  argued  by  Mr.  Johason  for  the  ap> 
pelluila,  ami  Ur.  Cone  for  the  upelleet. 

Mr.  0»ne,  for  the  appellees,  made  the  fbllow- 
in;  points: 

iH.  The  marriage  contract  is  executory ;  It 
cnoreys  no  titles,  and  creates  no  trusts,  oor 
does  it  impair  or  abridge  the  rlehu  of  the  lius- 
hand  during  the  continuance  of  the  coverture. 
(2  StoTT'a  Jur.,  sees.  1.  379.  880,  881,  St»2. 
3^:  Clancy  on  Rights,  269;  HU1  on  Trustees, 

m.) 

ed  Roper  on  Husband  and  Wife,  156,  161; 
26»*1  Searbormtgh  v.  *Bcneman.  1  Beav.,  34; 
SaiUtmv.  HaU,  2  R  &  M..  180;  Harkint  v. 
CMon,  3  Porter's,  463;  Cook  v.  Kinny,  12 
Ala.  42;  Stetfort  v.  8UteaH,  7  Johns.  Ch., 
229;  7  SmedesAHarshaU's,  798;  Leev.  F»rdut, 
i  Brown's  Chancery,  858. 

The  fact  that  the  parties  to  the  contract  con- 
ailered  it  as  final,  and  contemplated  no  further 
K-ulement.  cannot  alter  its  legal  character  or 
change  its  legal  effect.  {Heatrr,  Executor,  v. 
Young,  3  Ga..  45,  46;  Barker  v.  0*le»,  Rice, 
Eq.  K,  ai»:  Lee  v.  Perdue.  8  Brown's  Chan- 
ony.  881;  Hill  on  Trustees,  84;  Antmbut  v. 
18  Ves..  89:  6  Humph.  127.) 

:id.  The  comp^nants  are  not  within  the 
inuTiage  condderation,  and  do  not  claim 
through  any  person,  that  is,  they  claim  not  as 
beui,  hot  as  purchasers  under  the  articles;  they 
ire,  therefore,  volunteers.  (Oeffood  v.  Strode,  3 
P.  Williams,  255:  Goodtoin  v.  Goodwin,  1  Ves., 
228;  Tvdor  v.  An$on,  2  \m.,  582;  Martton  v. 
GoHOK,  3  Bm.  Ch.,  170;  iStivde  v.  Ituml.  2 
Vem.,  631:  SUu  v.  Biat,  2  Yes.,  IM;  Atber- 
\ej  on  liar.  Hei..  60,  78.  74,  76;  Story's  Eq. 
Jot.,  sec.  9»6;  Kittery  v.  AttMod,  1  Vem.,  298, 
«1;  2  P.  Williams.  172;  1  P.  Williams.  4»8: 
An  Cam  T.  BeatMH,  12  Sim..  381;  Oorinn  v. 
Hoik,  8  Atk..  186;  Sott  v.  Holt.  3  P.  Williams. 
Hi;  Jokneon  v.  Legard.  Turner  A  Russell, 
Hil.  298;  GflgaU  v.  Mulorate,  2  Keen,  98; 
StOn  V.  ChOtPi/nd.  8  Meriv.,  249:  6  Maule  & 
Selw..  60.) 

Sd.  Courts  of  equity  will  notinterpope  in  favor 
of  volunteers,  either  upon  a  contract, covenant, 
or  ttttlemnit.  (2  Story's  Eq.,  sees.  798,  973, 
901.987;  1  Turner  &  Russell.  296;  Coleman  v. 

8  Yes.,  Jr..  50;  Hill  on  Trustees,  83; 
Aiherln  oo  Mar.  Set.  78. 78,  74.  76:  2  Story's 
Eq,  Jur.,  878.  488.  706,  787;  J^ffreyt,  v.  Jtf- 
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freys.  1  Craig  &  Phil.,  188.  141;  EUuonv.  Bl- 
liton,  6  Yes.,  656;  Caiman  v.  Sard,  8  Brown's 
Ch.,  12;  BdtDoTditir.  Jone»,  1  Mylne  &  Craig. 
836;  DiUen  t.  Coffin.  4  Mylne  &  Craig,  647; 
Biaomtyy.  Beadington.  8  Sim.,  834.  571 ;  Meek 
T.  BaUoteea.  1  Hare.  464,  475;  WycJierly  v. 
Wyeherly,  3  Eden,  177;  3  Keen.  81.  128.  184.) 

4th.  But  if  there  were  any  doubt  in  relation 
to  the  soundness  of  the  foregoing  positions,  the 
law  of  Qeorgia  upon  these  points  has  been  set- 
tled by  a  decision  of  the  Supreme  Court  of  that 
Slate,  made  upon  the  contract  now  under  con- 
sideration, and  being  a  contract  made  in  Oeor- 
f^,  and  to  be  executed  in  Oeoi:na.  Its  charac- 
ter, interpretation,  force,  and  dfect,  must  be 
governed  by  the  laws  of  that  State. 

{Carroll  v.  Bejiieh,  7  Smedes  &  Marshall, 
798;  12  Wheat.,  158,  167  :  6  Pel..  161;  6  Pet., 
172;  8  Pet.,  3itl;  8  How..  170;  1  GfllL  Ciicolt 
Court,  160,  371.) 

In  the  case  of  Merritt  et  al.  v.  BeoU  A  Beall. 
6  Oa..*663,  the  questions  now  pre-  [*270 
sen  ted  to  this  court  upon  this  contract  came 
before  the  Supreme  Court  of  that  State.  That 
court  established  the  following  positions; 

let.  That  marriage  articles,  like  those  now 
under  consideration,  will  be  specifically  exe- 
cuted upon  the  application  of  any  person  within 
the  scope  of  the  consideration  of  such  marriage, 
or  claiming  under  such  person. 

8d.  That  in  no  case  wWever  will  courts  of 
equitr  interpose  in  favor  of  mere  volunteers, 
whether  it  be  a  voluntary  conbact,  or  a  cove- 
nant, or  a  settlement,  however  meritorious  may 
be  the  consideration,  and  although  they  stand 
in  the  relation  of  a  wife  or  child. 

8d.  That  where  a  bill  is  brought  by  a  person 
who  is  within  the  scope  of  the  marriage  consid- 
eration, or  claiming  under  them  thwe,  courts 
of  equity  will  decree  a  spedfic  execution 
throughout,  as  well  in  favor  of  mere  volunteers 
as  plaintiffs  in  the  suit. 

4ih.  That  no  persons  are  within  the  marriage 
conslderalioo  but  the  husband  and  wife  of  Ihnr 
issues:  that  all  others  are  volunteers. 

5tb.  That  the  complainants  In  that  case  (who 
occupied  the  exact  position  that  the  complain- 
ants do  in  this  case  in  relation  to  the  contract) 
were  not  entitled  to  the  aid  of  a  court  of  eqtdty 
to  enforce  the  covenant  in  their  favor. 

eth.  That  although  the  contract  under  con- 
sideration made  no  provision  for  the  issue  of 
the  marriage,  yet  that  did  not  aid  the  case  of 
the  complainants;  that  they  were  still  volun 
teers.  and  as  such,  not  enlllled  to  the  aid  of  a 
court  of  equity. 

7th.  That  the  decree  rendered  In  the  case  of 
Catherine  Neves  against  Richard  Rowell  was 
not  such  a  partial  execution  of  the  marriage 
contract  as  would  inure  to  the  benefit  of  com- 
plainants, nor  could  said  decree  be  invoked  in 
their  favor;  and  that  they  were  not  entitled  to. 
the  discovery  and  relief  that  they  sought. 

Mr.  JutHee  Cnrti*  delivered  the  opinion  of 

the  court: 

This  case  came  on  to  be  heard  at  the  Decern 
ber  Term,  1849.  and  was  argued  by  counsel. 
The  decision  of  the  court  is  reported  in  9  How. . 
196.  under  the  name  of  WUliam  Netee  and 
Jamee  C.  IfevM.  appellantt,  v.  WitUam  F.  Scott 
and  Biehard  Botc^.   At  the  present  term,  it 
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was  suggested  to  the  court,  that  at  the  time 
when  the  cause  was  argued  and  decided,  Rich- 
ard Roweil,  the  principal  party  defendant  in 
interest,  was  dead ;  and  thereupon  proceedings 
took  place  which  made  bis  representatives  par- 
ties, and  the  decree  heretofore  eutered  was 
stricken  out.  the  cause  brought  forward,  and 
again  beard  at  the  present  term.  It  has 
been  elaborately  and  ably  argued  upon  the 
371*]  grounds  *on  which  it  was  rested  at 
the  former  bearine,  and  upon  one  additional 
ground,  which  will  first  tn  adverted  to. 

It  appears  that  a  abort  time  before  the  former 
argument,  the  Supreme  Court  of  Georgia, where 
the  marriage  articles  in  question  were  made, 
and  the  parties  thereto  domiciled,  in  a  suit  be- 
tween other  persons  claiming  a  separate  inter- 
est under  these  articles,  had  made  a  decision, 
involving  an  equitable  title  like  that  passed  on 
by  this  court.  This  decision  was  not  made 
known  to  us  at  the  former  hearing:  and  the  re- 
spondent's counsel  now  mainiaios,  that  it  is 
binding  on  this  court,  as  an  autfaortative  expo- 
sition of  the  local  law  of  Gleorgja,  by  the  high- 
est tribunal  of  thai  State. 

To  appreciate  this  position,  it  is  necessarr  to 
ascertain  what  questions  have  been  decided  by 
the  Supreme  Court  of  Georgia,  and  are  for  de- 
cidon  by  this  court. 

By  reference  to  the  case  in  9  How. ,  196.  it 
will  be  found  that  there  were  two  questions 
presented  to  this  court,  either  of  which  being 
decided  in  favor  of  the  complainant,  would  dis- 
pose of  ibe  cause. 

The  first  was,  whether  the  trusts  manifested 
by  this  particular  instrument,  were  what  a  oourt 
of  equity  deems  executed  trusts:  that  is,  trusts 
actually  defined  and  declared  and  in  the  view 
of  a  court  of  equity  created ;  or  whether  a  court 
of  equity  would  treat  the  instrument  as  only 
exhibiting  an  incomplete  intention  to  create 
scioie  trusts  at  a  then  future  period;  and  the 
second  being,  whether  the  complainants,  as 
collateral  bwts  of  one  of  the  settlers,  can 
have  the  dd  of  a  court  of  equity,  to  enforce 
tlie  deliverv  of  the  property  to  tbera;  or  are 
precluded'  from  that  relief,  by  tbe  fact  that 
they  are  not  issue  of  the  marriage;  in  other 
terms,  whether  by  the  rules  of  equity  law  tbe 
complainants  are  volunteers,  or  within  the  con- 
sideration of  the  articles.  No  question  has 
arisen,  concerning  any  statute  law  of  Georgia ; 
nor  was  it  then,  nor  is  it  now  suggested,  that 
any  word,  or  phrase,  or  provision  of  the  arti- 
cles, should  bear  any  peculiar,  or  technical 
meaning,  by  reason  nf  any  local  law,  or  cus- 
tom. Indeed,  the  actual  intentions  of  the  par- 
ties are  so  plain,  that  no  doubt  has  been  sug- 
gested concerning  them;  and  tbe  only  inquiry 
fn  either  court  has  been,  how  far,  and  in  tavor 
of  what  parties,  a  court  of  equity  will  lend  its 
aid  to  carry  those  intentions  into  effect.  And, 
accordingly,  tbe  Supreme  Court  of  Georgia,  as 
well  as  this  court,  ha»  resorted  to  tbe  decisions 
of  the  High  Court  of  Chancery  in  England,  and 
to  approved  writers  on  equity']  urisprude  nee,  as 
iiQording  the  proper  guides  to  a  correct  decis- 
ion. If,  according  to  sound  principles  of  the 
liiw  of  equity,  a  trust  existed,  or  the  complain- 
aiita  have  an  equitable  right  to  the  specific  per- 
formance of  an  agreement  to  create  a  trust,  then 
the  relief  is  to  he  granted,  otherwise  it  is  to  be 
reftued. 
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•Such  being  the  nature  of  the  ques-  [^273 
tions,  we  do  not  consider  this  court  bound  by 
the  decision  of  the  Supreme  Court  of  Georgia. 
Tbe  Constitution  provides,  that  the  judicial 
power  of  the  United  Slates  shall  extend  to  all 
cases  in  equity  arising  between  citizens  of  dif- 
ferent states.  Congress  has  duly  conferred  thit^ 
power  upon  alt  Circuit  Courts,  and  among  otli- 
ers  upon  that  of  the  District  of  Georgia,  in  which 
this  bill  was  filed,  and  the  same  power  is  granted 
by  the  Constitution  to  this  court  as  an  appellate  ! 
tnbunal.  j 

Wherever  a  case  in  equity  may  arise  and  be  i 
determined  under  the  judicial  power  of  the  j 
United  States,  the  same  principles  of  equity  | 
must  be  applied  to  it,  and  ft  is  for  the  courts  of  ! 
the  United  States,  and  for  this  court  in  the  latA  { 
resort,  to  decide  what  those  principles  are,  antl 
to  apply  such  of  them,  to  each  particular  case, 
as  they  may  find  justly  applicable  thereto. 
These  principles  may  make  pturt  of  the  law  of  a 
state,  or  they  may  have  been  modifled  by  its 
legislation,  or  usages,  or  they  may  never  nave 
existed  io  ite  jurisprudence.   Instances  of  each 
kind  may  now  be  found  in  the  several  States. 
But  in  all  the  States,  tbe  equity  law,  recognized 
by  tbe  Constitution  and  by  Acts  of  Congress, 
and  modified  by  the  latter,  is  administered  by 
the  courts  of  me  United  States,  and  upon  ap 
peal  by  this  court. 

Such  has  long  been  the  settled  doctrine  of 
this  court,  repeatedly  and  steadily  afSrmed  in 
whatever  form  tbe  question  has  b^n  presented. 
In  Tfu  UniUd  States  v.  Rowland,  4  Wheat  . 
115.  CAiV/«»/t<M Marshall  said:  "Asthecourt* 
of  the  Union  have  a  chancery  jurisdiction  in 
every  stale,  and  the  Judiciary  Act  confers  tbe 
same  chancety  powers  on  all,  and  ^ves  the 
same  rule  of  decision,  its  jurisdiction  m  Hasf-a- 
chusetts  must  be  the  same  as  in  other  states.'' 
So  Mr.  Juntiee  Story,  in  Boyle  v.  Ztteharie  etal., 
6  Pet.,  6.W.  says:  "  The  chancery  jurisdiction 
given  by  the  Constitution  and  laws  of  the 
United  SUtesis  the  same  io  all  tbe  States  of  tliv 
Union  and  the  rules  of  deciNon  are  the  same  io 
all,"  See.  also.  R/Mnvon-v.  Campdelt.S'Whetti., 
322;  Livingston  v.  Stot-y,  9  Pel.,  654;  RusmUv. 
Southard,  decided  at  tbe  present  term,  and  re-  | 
ported  in  12  Howard,  189. 

But  while  we  do  not  consider  this  decision  of  ! 
tbe  Supreme  Court  of  Geort^ia  a  binding  au- 
thority, on  which  we  have  a  right  to  rest  our  de- 
cision, the  respect  we  entertain  ttxt  that  learned 
and  able  court,  has  led  us  to  examine  its  omn- 
i< in  with  great  care;  and  although  we  find  it 
not  consistent  with  some  of  the  views  hereto- 
fore taken  by  us  of  one  of  tbe  questions  arising 
under  this  marriage  settlement,  we  do  not  find  j 
that  the  ground  on  which  our  decision  was  act-  , 
ually  rested  was  at  all  examined  by  that  learned 
court.  That  ground  is.  "That  the  deed  in  i]ue>i- 
tion  is  a  marriage  settlement,  complete  in  it- 
self ;  an  executed  trust,  which  •requires  [^37 
only  to  be  obeyed  and  fulHIled  by  thtwe  stand 
ing  in  the  relation  of  trustees,  for  the  benefit  of  , 
\he cestui)  que  trust,  according  to  the  provisions 
of  tbe  settlement."   (9  How.,  211.)   This  posi 
tton  does  not  appear  to  have  been  taken  by  Ilie 
counsel  for  tbe  complainants  in  the  Sopremu 
Court  of  Georgia,  nor  is  it  noticed  by  the  court 
in  its  opinion;  though  it  is  conceded,  in  tlio 
course  of  llie  opinion,  that  while  "courts  of 
equity  will  not  enforce  a  mere  graUiitous  gift, 
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It  a  mere  moml  obligation  or  voluDtary  execu- 
\ory  trust,  it  is  otherwise,  of  course,  where  the 
iraM  is  already  vested." 

Od  tlie  former  argument  in  this  court  we 
formed  the  opinioo,  that  the  iostrament  in  ques- 
lioo  did  completely  deflne  and  declare,  and  so 
tlid  create,  certain  trusts;  that  they  were,  in  the 
wQse  of  a  court  of  equity,  trusts  executed ;  that 
ibe  complainants  were  cMtut*  gue  trust;  that  the 
(ulure  to  inlerpwe  tnisteeB  to  hold  the  proper- 
ty created  no  mfficuUy,  each  party  to  the  settle- 
ment being  regarded,  so  far  as  may  be  oecessary 
to  effectuate  tiieir  intent,  as  holding  their  sev- 
Ril  estate*  as  trustees  for  the  uses  of  the  aettle- 
meaV.  and  so  the  complainants  wdre  entitled  to 
the  relief  prayed. 

Weflnd  nothing  in  theopinion  of  the  Supreme 
Court  of  Georgia  in  conHict  with  these  views, 
bnsuse  we  do  not  find  they  were  there  adverted 
to;  and  after  considering  the  elaborate  and  able 
argnnent  of  the  rcBpondent's  counsel  at  this 
term,  we  reou^  satified  of  the  correctness  of 
our  opinion,  and  judgment  must  be  entered  ac- 
cotdlng^y. 

ORDEK. 

This  cause  came  on  to  be  heard  on  the  tran- 
tcriM  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Georgia, 
ftod  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
<iecTeed  by  this  court,  that  this  cause  be,  and 
■he  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  he.  and  the  same  Is  hereby  re- 
manded to  the  said  Circuit  Court,  for  further 
proceedings  to  be  had  therein  in  conformity  to 
the  opioioD  of  this  court. 

S.  C~9How.,  196. 

atcd-Z  Black.,&ue:  4  Hufftaes,810, 836 ;  1  HcCrarr. 
IA.3M:  2  HcCrary,  sas:  3  McCrary,47:  1  Bia8.,2T3; 
Deady,  3U:  1  CUff.,  2B1;  14  Btatcbf.,  327. 


274»1  •WILLIAM  W.  De  FOREST. 
GEORGE  F.  THOMAS,  and  ROBERT 
W.  RODMAN.  Plaintiff*  in  Error, 

V. 

CORNEUU8  W.  LAWRENCE,  late  Collectur 
of  New  York. 

Tofiff  low — eonstruetum  of — applied  to  ariteU 
not  tpeeialijf  mentioned, 

He  Tariff  Law  of  1846.  pas^  on  the  aotb  of  July 
(99tftt.at  l-OSKH,  43),  voQtalDB  no  special  mention  of 
Hnported  aheeiMklDB,  dried  with  Ibe  wool  remalo- 
liwoo  tbem. 

They  must  be  regarded  as  a  non-enumerated  ar- 
iMe,  and  charged,  with  a  duty  of  twenty  per  cent. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
i^ales  for  the  Southern  DiKtrict  of  New  York. 

The  pldntifTs  in  enor,  W.  W.  De  Forest  « 
Co.,  sued  the  collector  to  recover  back  money 
paid  under  protest,  for  duties  on  importations 
into  New  York,  in  the  years  1847  and  1848, 
from  Buenos  Ayim,  invoiced  as  sheepskins,  ha v- 
ingibe  wool  on  them. 

The  collector  (under  instructions  from  the 
Secretar)-  of  the  Treasury)  demanded  and  re- 
ceived a  duty  of  thirty  per  cent,  ad  taiorem  on 
Howard  18, 


the  wool  upon  the  sheepskins,  and  a  duty  of 
five  per  cent,  ad  valorem  upon  the  pelts. 

The  wool  upon  the  skins  was  ap- 
praised at,     -      ■  -      -  $18,696.52 
Duty  therecn  at  thirty 
percent.,  6,576.85 
Skins  without  the  wool,  -  9,979.14 
Duty  thereon  at  five 
percent.,           -  408.60 

Total  valuation  of  wool 

and  skins,      .      .      •      .  $36,568.66 

Total  duty,  -  $6,077.56 

Whilst  the  collector  thus  charged  one  duty 
ufK)n  the  skin  and  another  upon  the  wool,  the 
importers  claimed  to  enter  the  articles  at  a  duty 
of  five  per  cent,  upon  the  whole,  and  the  court 
decided  that  the  proper  duty  to  be  char^ged  was 
twenty  per  cent,  upon  the  entire  valtiation. 

The  cause  of  this  great  difference  of  opinion 
was  as  follows: 

By  the  Act  of  19lh  Hay.  1828  (4  Stat,  at 
Large,  271.  chap.  55,  sec.  2,  first  paragraph),  a 
duty  is  imposed  on  wool  unmanufactured: 
"  And  all  wool  imported  on  the  skin  ahall  be 
estimated  as  to  waght  and  value,  and  shall 
pay  the  same  rate  of  duty  as  other  imported 
wool. " 

By  the  Act  of  July  14. 1882  (same  vol.,  chap. 
327,  sec.  2,  first  paragraph,  p.  584),  wool  un- 
manufactured is  charged  with  duty:  "Pro- 
vided, that  wool  imported  on  the  skin  shall 
be  estimated,  as  to  weight  and  value,  as  other 
wool." 

By  the  Act  of  80th  August,  1842  (5  Stat,  at 
Large,  chap.  270,  *aec.  1,  paragraph  [*275 
first,  p.  548).  a  duty  nn  wool  unmanufactun^d 
is  imposed:  "Provided,  also,  that  wool  import- 
ed on  the  skin  shall  be  estimated,  as  to  weight 
and  value,  as  other  wool." 

In  the  5th  sec.  and  sixth  paragraph  of  that 
same  Act,  of  1843  (p.  664),  duties  are  imposed 
"on  sheepskins,  tanned  and  dressed,  or  skivers, 
two  dollars  per  dozen;  on  goat  or  sheepskins, 
tanned  and  not  dressed,  one  dollar  per  dozen: 
on  all  kid  and  lambskins,  tanned  and  not 
dressed,  seventy-five  cents  per  dozen;  and  on 
skins  tanned  and  dressed,  otherwise  than  in 
color,  to  wit:  fawn,  kid  and  lamb,  usually 
known  as  chamois,  one  dollar  per  dozen;  .  .  . 
on  raw  hides  of  all  kinds,  whether  dried  or 
salted,  five  per  cent,  ad  valorem;  on  all  ^ins, 
pickled  and  in  casks,  not  specified,  twenty  per 
cent,  ad  v^orem." 

Subsequently  to  tliese  three  statutes,  so  men- 
tioning and  distinguishing  those  three  several 
classes  of  imports,  came  the  statute  of  80th 
July,  1646  (9  Btat.  at  Large,  Little  &  Brown, 
chap.  74.  p.  42).  entitled  "An  Act  reducing 
the  duties  on  imports,  and  for  other  purposes." 

The  first  section  enacted,  that,  from  and  after 
the  first  day  of  December  then  next,  "in  lieu 
of  the  duties  heretofore  imposed  by  law,  on  the 
articles  hereinafter  mentioned,  and  on  such  iw 
may  be  now  exempt  from  duty,  there  shall  be 
collected,  levied  and  paid,  on  the  goods,  wares, 
and  merchandise,  herein  enumerated  and  pro- 
vided for,  imported  from  foreign  countries,  the 
following  rates  of  duty."  Then  follows  tlic 
cnumeriilion  of  various  articles,  subject  to  va- 
rious duties,  in  schedules  from  A  to  H,  ranginif 
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trotn  duties  of  one  hundred  per  centu^  to  five 

per  centum  ad  vcUffrm. 

Section  2  enacts  that  the  goods '  'mentioned  in 
schedule  I  shall  be  exempt  from  duty." 

Section  8  imposes  on  all  goods,  wares,  and 
merchandise  imported  from  foreign  countries, 
"and  not  specially  provided  for  in  this  Ao^  a 
duty  of  twenty  per  centum  ad  wUonm." 

In  schedule  C,  of  articles  subject  to  thirty 
percent,  ad  valorem,  "wool  unmanufactured 
Is  mentioned,  but  "wool  imported  upon  the 
skin"  is  not  specially  provided  for  therein.  In 
schedule  H,  among  oUier  articles  subject  to  the 
duty  of  five  per  cent,  ad  talorem,  "raw  hides 
and  skins  of  all  kinds,  whether  dried,  salted,  or 
pickled,"  an  mentioned;  but  "wool  imported 
on  the  skin"  is  not  therein  mentioned.  In 
schedule  I,  of  articles  exempt  from  duty,  wool 
imported  on  the  skin  is  not  mentioned,  neither 
is  It  mentioned  iu  any  one  of  the  schedules, 
from  A  to  I  inclusive. 

On  the  trial  of  the  case  in  the  Circuit  Court. 
Mr.  JutHee  Nelson  instructed  the  jui^  that  the 
article  came  most  appropriateljr  within  the 
schedule  of  non-enumerated  ariicles,  and  as 
such  was  chargeable  with  a  duty  of  twenty  per 
cent. 

270*1  *To  which  charge  the  counsel  for  the 
plaintiuB  excepted,  on  the  ground  that  the  court 
should  have  charged  the  jury  that  the  article 
imported  by  the  plaintifls,  raw  sheepskins 
dried,  fell  under  acnedule  H,  of  the  Tariff  of 
1846,  and  was  not  a  non-enumerated  article, 
but  on  the  contrary,  was  enumerated  under 
said  schedule  H.and  was  liable  only  to  a  duty  of 
five  per  cent.,  and  not  to  a  duty  of  twenty  per 
cent.  That  the  said  article  lieing  a  raw  skin 
dried,  and  being  not  otherwise  sp^ofically  pro- 
vided for  in  said  Act,  was  liable  only  to  the 
same  rate  of  duty  as  all  other  raw  skins  dned. 
And  tM  counsel  for  the  said  plaintiffs  requested 
the  court  to  charge  the  said  jury  afx»rdingly, 
which  request  was  refused  by  the  court,  and 
the  counsel  for  the  plaintiffs  thereupon  ex- 
cepted. 

Upon  this  exception, the  cause  came  uptotbls 
court,  and  was  argued  by  Mr.  Sehley  for  the 
plaintiffs  in.  error,  and  oy  Mr.  Crittenden 
(Attoniey-General)  for  the  defendant. 

The  points  for  the  plaintiffs  in  error  were  the 
following: 

I.  The  Tariff  of  1846  provides, 

I.  For  such  articles  of  import  as  are  "spe- 
cially enumerated,"  as  liable  to  certain  rates  of 
duty. 

a.  Buch  as  are  "exempt"  from  duty;  and, 
8.  Buch  as  are  not  "specially  provided  for  in 
this  Act,"  but,  as  non-enumerated  ariicles,  are 
made  subject  generally  to  a  duty  of  twenty  per 
cent,  ad  valvrem. 

II.  If  an  article  is  not  "specially  enumera- 
ted." or  "exempt,"  it  ihust  fall  under  the  thud 
class  of  "non-enumerated"  artictes. 

This  Act,  therefore,  provides  for  every  possi- 
ble article  of  import,  and  wbeUier  aoy  duly  is 
leviable,  and  if  so,  at  what  rate,  is  to  be  tested 
by  this  act  alone. 

III.  The  tenns  "skins"  and  "hides'*  are  gen- 
eral descriptions  or  denominaliona  of  certain 
classes  of  articles,  known  by  that  name  both  as 
natural  products  and  as  arttclesof  merchandise 
and  commerce. 

It  is  to  be  presumed  that  Congress  used  and 
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Intended  them  to  be  understood  as  Ibey  are  or- 
dinaril^  used  and  underatood.  The  "skin"  or 
the  '  'hide,"  the  covering  of  the  flesh  of  animals, 
as  a  composite  article,  has  parts:  the  fleece  and 
the  pelt.  When  the  general  term  is  used,  the 
parts  are  included;  as  in  speaking  of  the  head, 
we  include  the  eyep  or  the  hair. 

rV.  If  the  article  is  to  be  removed  from  its 
natural  and  commercial  classification,  be  broken 
up,  and  one  part  be  artificially  classed  as  wool, 
or  hair,  or  fur,  this  can  only  tie  done  by  express 
providon.  Such  an  instance  of  separation  ap- 
pears in  scbedule  O,  where  "furs  undressed, 
when  on  the  skin,"  are  made  liable  to  a  duty 
of  ten  per  cent. 

•V.  "Wool"  and  "hair"  are  used  to[«277 
designate  a  certain  portion  of  the  covmng  of 
the  animal  after  it  is  shorn,  clipped,  or  cut  off 
the  skin;  until  clipped  or  cut  they  are  a  part  of 
the  skin.  A  contract  for  wool  would  not  justify 
a  delivery  of  sheepskins;  nor  a  contract  for 
sheepskins,  a  delivery  either  of  wool,  or  of  a 
pelt  shorn  of  the  wocu. 

VI.  "Wool  unmanufactured."  mentioned  in 
schedule  C.  uid  "htdr  of  all  kinds,  uncleaneil 
and  unmanufactured,"  mentioned  in  schedule 
6,  refer  to  wool  and  hair,  clipped  or  cut.  and 
not  to  the  skin  or  hide  with  the  wool  or  hair 
on,  in  its  natural  state.  When  the  skin  or  bide 
is  shorn,  one  part  is  denominated  wool  or  hair, 
and  the  remainder  is  no  longer  termed  a  "skin," 
but  a  "pelt." 

VII.  Thtu  as  "hair"  pays  a  duty  of  ten  per 
cent. ,  but  the  skin  with  the  hair  on.  only  a  duty 
of  five  per  cent,  in  the  case  of  a  deerskin ;  so 
in  the  case  of  a  sheepskin,  while  the  "wool" 
pays  a  duty  of  thirty  per  cent.,  the  skin  with 
the  wool  on  should  pay  only  a  duty  of  five  per 
cent. 

Vin.  The  terms  "skins"  and  "hides"  are 
generic,  and  include  all  kinds  of  skins  and 
hides.  Schedule  H.  embodies  this  idea  in 
words,  "hides  and  skins  of  all  kinds,"  and  in- 
tends the  bide  or  skin  of  every  animal,  deer, 
sheep,  calf,  horse,  &c.  Though  all  Ifaese  are 
known  in  trade  as  hides  and  skins,  yet  to  dis- 
tinguish them,  the  denominations  of  deerskins, 
sheepskins,  calfskins,  hnrsehides,  &c,  are  ap- 
propriately used.  To  say  that  because  one 
kind  of  skins  Is  called  "sheepskins,"  and  an- 
other "deerskins,"  &c.,  they  are  by  such  dis- 
tinctive terms,  removed  from  the  general  class 
designated  in  scliedule  H,  "uides  and  skins  of 
all  kinds,"  would  be  to  destroy  the  class  en- 
tirely; for  oneafter  another,  every  kind  of  hide 
and  skin  could  be  thus  removed  until  no  kind 
would  be  left.  If,  tiecause  a  particular  akin  is 
called  in  commerce  a  sheepskin,  it  is  removed 
from  the  genus  "skin,"  by  the  same  argument 
Saxony  wool,  or  Smyrna  wool,  would  not  be 
comprised  under  "wool  unmanufacturtd;"  nnr 
camwood  or  fustic,  under  "dye  woods,"  ia 
schedule  H;  nor  horsotiair  under  "hair  of  all 
kinds,"  nor  beaver  fur  under  "furs,"  nor 
emeralds  under  "precious  stimes,"  in  sdiedule 
a,  &c. 

It  is  obvious  that  such  a  rule  of  construction 
would  destroy  the  tariff.  Does  a  atone  cease 
to  be  a  precious  stone  because  it  is  called  an 
emerald  Y  Ur  a  skin  cease  to  be  a  skin  because 
U  is  called  a  sbeep^in? 

IX.  If  schedule  H,  then,  merely  described 
"hides  and  skins  of  all  kinds."  a  sheepskin 
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voald  be  OHnprised  under  It  u  appropriately 
•8  any  other  kind  of  skin. 

X.  But  schedule  H  requires  that  the  "hide 
orskin"  should  be  "raw,"  that  is,  unmaoufac- 
278*]  tured  or  undre^ed,  in  order  to  *briDg 
it  under  (bat  schedule.  The  article  in  question 
inlhb  case,  was  "raw."  A^iu,  scliedule  H 
m^oirea  that  it  should  be  "dried,"  "salted,"  or 
"pickled"  (Tarious  ways  of  preserving  the 
^tns).   The  article  in  question  was  "dried." 

XI,  The  Buenos  Ayres  sheepskins  imported 
bj  the  plaintiffs  were  "raw  ekins,  dried,"  and 
u  anch,  were  articles  enumerated  in  schedule 

H.  aod  liable  only  to  a  duty  of  five  per  cent. 
Id  the  argument  of  these  points,  the  counsel 

lefmed  to  the  following  authorities:  1  Bumner, 
C.  C.  Rep..  166;  1  Btoiy's  C.  C.  Rep.,  841,  560, 
«10:  i  Id.,  874;  8  Peters,  377;  10  id..  187;  3 
How..  106;  7  Id..  786;  1  Excheq.  R..  281; 
Hume's  Laws  of  the  Customs,  384,  387. 

Mr.  Crittenden:  The  importation  must  fall 
widiin  the  class  of  articles  embraced  in  the 
third  section  of  the  Act  of  1846,  as  not  specialty 
otherwise  provided  fw,  and  thereby  be  sub- 
jected to  a  duty  of  twenty  per  cent,  ad  fxUorem. 

"Wool,  Imported  on  the  skin."  was,  by  the 
Act(rf  1838.  subjected  to  a  speciSc  duty  of  four 
oeots  per  pound,  and  also  in  addition  to  an  od 
valortm  duty  of  forty  per  cent ;  and  also  in- 
creaong  annually  by  five  per  cent.,  until  the 
nd  talonm  duty  amounted  to  fifty  per  centum; 
br  the  Act  of  1883,  it  was  subjected  to  a  spe- 
diHc  duty  of  foiv  cents  per  pound,  with  the 
iddltkn  of  an  od  vabntm  duty  of  forty  per 
oNit.;  and  by  the  Act  of  1843,  it  was  subjected 
toaspecidc  duty  of  three  cents  per  pound, with 
the  additional  duty  of  thirty  per  centum  ad 
vabnm.  So  stood  the  revenue  laws  in  the  stat- 
ute books  when  the  Revenue  Act  of  80th  July, 
1846,  was  framed,  and  under  consideration, 
and  paved.  It  is  not  reasonable  to  suppoee 
tbst  "wool  imported  on  the  skin,"  an  article  of 
forrign  importation,whicbhadbeen,«>  nomine, 
so  long  distinguished  from  "raw  hides  and 
•kins,"  by  different  descriptions,  and  by  dif- 
foent  rates  of  duty  imposed  on  them,  respect- 
irdj,  were,  by  the  Act  of  1846,  confounded 
sod  nhjected  to  one  uid  the  same  rate  of  duty, 
ODder  one  and  the  same  name. 

%j  the  weU  establlshed  roles  of  construing 
■litaiea,  "  if  divcra  statutes  relate  to  the  same 
tUng,  they  ought  all  to  be  taken  into  consider- 
atfoD  m  construing  any  one  of  them.  "  Where 
there  are  different  statutes  in  pari  materia, 
tbou^  made  at  different  times,  or  even  expired, 
ud  not  referring  to  each  other,  they  shall  be 
taken  and  construed  together  as  one  system, 
ud  as  explanatory  of  eaui  other.  {Rex  v.  Loct- 
^ttal.,  1  Burr..  447;  4  Bac.  Abr.,  Statute 

I.  3,646:  rA«jr*n^v.  Jf(Mon,3TennR.586; 
ASatmrji  v.  PaOiton,  Douglas,  30;  1  Black. 
Con.,  80,  aod  Tucker's  note,  8;  Dwarris  on 
Sutaies.  700.) 

279*1  *The  revenue  laws  of  the  United 
Ststea  are  all  to  be  taken  together  ab  one  sya- 
taa,  one  statute  as  explanatory  of  another. 
The  Revenue  Act  of  80th  July,  1846,  has  refer- 
We  expressly  to  the  former  law  for  impos- 
ing doties  and  for  exempting  articles  from 
dntiea. 

In  accordance  with  the  established  rules  for 
«>iitfruing  statutes,  "wool,  imported  on  the 
■kin,"  so  noticed  as  an  article  of  commerce, 
HowAXD  18.  U.  8.  Book  14. 


and  as  sucb  subjected  to  duty,  in  Acts  of  1838, 
1883,  and  1843,  cannot  be  lost  right  of  in  con- 
struing the  Act  of  80th  July,  1846;  that  article 
of  commerce  not  being  otherwise  specially  pro- 
vided for  in  any  of  the  schedules,  from  A  to  I 
inclusive,  must,  of  course,  come  under  the  gen- 
eral provision  of  the  thiid  section,  which  im- 
poses the  duty  of  twenty  per  cent,  ad  valorem 
upon  all  goods  imported  from  abroad,  not 
otherwise  specially  provided  for  in  the  Act. 

After  the  distinctions  so  clearly  drawn,  in 
the  revenue  law  of  1843.  between  sheepskins, 
imported  with  the  wool  on  the  skin,  and  raw 
hides  and  skins,  dried,  salted  or  pickled,  a 
construction  of  the  Act  of  1816,  would  be  pre- 
posterous and  in  violation  of  the  establitihed 
rules,  which  should  obliterate  that  dtetinction, 
force  sheepskins  imported  with  the  wool  on  the 
skin  into  the  denomination  of  raw  hides,  to  be 
subjected  to  the  same  rate  of  duty  as  if  they  had 
been  imported  devested  of  the  wool.* 

The  evidence  adduced  by  the  plaintiffs  estab- 
lished, without  doubt,  that  the  sheepskins  were 
imported  with  the  wool  on  the  skin.  The  law 
^plicable  to  the  fact  made  the  importations 
liable  to  the  rate  of  duty  provided  in  the  third 
section  of  the  Act  of  1846. 

The  opiutons  of  the  witnesses  introduced  by 
the  plaintiffs,  that  sheepskins,  imported  with 
the  wool  on  the  skin,  dried,  as  it  came  from 
the  body  of  the  sheep,  may  be  comprehended 
under  toe  denomination  of  raw  hides  and  skins 
dried,  cannot  change  the  law,  can  have  no  legal 
effect  to  alter  the  construction  of  the  statutea 
It  is  the  province  of  the  witness  to  testify  as  to 
fact;  itistheprovinceof  the  judge  to  pronounce 
the  law  applicable  to  the  fact. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court; 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  Southern  District  of  the  State  of  New 
York. 

The  action  was  brought  by  the  plaintiffs 
against  the  defendant,  the  late  collector  of  the 
port  of  New  York,  to  recover  back  an  excess  of 
duties  paid  under  protest  on  an  article  impoHed 
from  Buenos  Ayres.  described  in  the  invoices 
and  entries  as  ' '  sheepskins."  The  Iniportations 
were  under  the  Tariff  Act  of  1846.  'ThearUcle 
was  imported  with  the  wool  on  the  skins,  and 
by  the  instructions  *of  the  Secretary  of  [*280 
the  Treasury,  the  collector  was  directed  to  cause 
the  wool  torn  estimated  and  appraised,  and  to 
be  charged  with  a  duty  of  thirty 'per  cent,  ad 
talorom  under  schedule  C.  and  five  per  cent,  on 
the  skin,  under  schedule  H.  The  plaintiffs 
claim  that  no  more  than  a  duty  of  five  per  cent. 
ad  valorem  should  be  charged  upon  the  entire 
article.  It  is  usually  described,  in  the  invoices, 
and  shipped  as  sheepskins,  and  known  in  trade 
and  commerce  by  that  designation.  The  skin 
is  in  the  same  condition  as  when  taken  from 
the  animal,  except  it  to  dried.  It  is  not  dressed. 

The  court  below  charged  the  jury,  that  the 
article  came  within  neither  of  the  schedules 
mentioned,  but  was  more  properly  a  non-enu- 
merated ariicle,  and  chargeable  with  a  duty  of 
twenty  per  cent,  ad  valorem.  And  Judgment 
was  rendered  in  the  case  accordingly. 

By  the  Act  of  &Iay  19, 1828  (4  Stat,  at  Large, 
271,  sec.  2),  a  duty  is  charged  upon  wool  im- 
ported on  the  skin ;  and  direction  is  given  to 
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estimate  It  as  to  weight  and  value,  and  impose 
the  same  duty  as  on  other  Imported  wool. 

A  similar  provision  is  found  in  the  Act  of 
July  14, 1^  </d.,  684,  sec.  2),  aud  also,  in  the 
Act  of  August  80, 1842  (S  Id..  648). 

The  article  is  not  enumerated  according  to  its 
previous  designation  In  the  revenue  laws  in  the 
Act  of  July  W,  1846  (Seas.  Laws,  68).  and,  of 
conrse,  no  duty  is  speciflcally  charged  upon  it 
in  that  Act  as  in  the  previous  acts.  But  it  is 
claimed,  on  the  part  of  the  plaintiffs,  that  it 
falls  within  the  description  under  schedule  H, 
"raw  hides,  and  skins  of  all  kinds,  whether 
dried,  salted,  or  pickled,  not  otherwise  provided 
for,"  and  which  are  chargeable  only  with  a 
duty  of  five  per  cent,  ad  vatoretn. 

This  descnption  was  obviously  taken  from 
the  Act  of  18^  <8ec.  6,  para.  0),  "on  law  hides 
of  all  kinds,  whether  dried  or  sslted,  five  per 
cent,  ad  valorem;  on  all  skins  pickled  and  in 
casks,  not  Specified,  twenty  per  cent,  ad  valo- 
rem." 

The  only  difference  between  this  Act,  and 
the  present  one  is.  that  the  two  classes.  "  raw 
hides,"  and  "  skins, "  are  now  ranged  in  one 
ckus,  and  the  duty  of  five  per  cent,  charged 
upon  each.  "  Skins  pickled,"  are  classed  with 
"raw  hides,  dried  or  salted,"  which  latter  ar- 
ticle, it  is  well  known,  is  extensively  imported 
into  the  countnr  for  the  purpose  of  being  man- 
ufactured Into  leather,  and  the  duty  is  fixed  at 
a  low  rate  for  the  encouragement  of  the  man- 
ufacturer. 

In  this  same  Act  of  1643,  it  will  be  remem- 
bered, sheepskins,  imported  with  the  wool  on, 
were  charged  with  a  specific  duty,  the  same  as 
unmanufactured  wool,  thus  distinguishing  the 
article  from  skins  pickled,  referred  to  in  the 
6th  paragraph  of  the  Sth  sec.  of  that  Act. 
281*1  *we  have  no  doubt,  from  the  associ- 
ation of  skins  with  raw  bides  in  the  Act  of  1846, 
in  connection  with  the  description  and  classifi- 
cation in  the  Act  of  1843,  that  they  should  be 
regarded  as  an  article  imported,  like  raw  hides, 
for  the  purpose  of  being  manufactured;  and,  by 
no  reasonable  construction,  can  he  regarded  as 
descriptive  of  the  article  in  question. 

The  argument  is  quite  as  strong,  and  we 
think  atronser,  in  favor  of  ranging  the  article 
under  the  clause  in  schedule  E:  "skins  of  all 
kinds,  not  otherwise  provided  for,"  and  which 
is  chargeable  with  a  duty  of  twenty  per  cent 
ad  valorem. 

Neither  do  we  think  that  the  article  can  be 
separated,  and  a  duty  charged  separately  upon 
the  estimated  quantity  of  the  wool,  and  upon 
the  skin,  according  to  the  rate  chargeable  upon 
each.  This  wouldhe  the  introduction  of  a  prin- 
ciple in  the  construction  of  the  Revenue  Acts 
heretofore  unknown,  and  which  has  no  counte- 
nance in  the  provisions  of  the  Acts  themselves. 

The  20th  section  of  the  Act  of  1842  looks  to 
the  component  parts  of  a  manufactured  article 
of  two  or  more  materials  in  fixing  the  duty; 
bat  does  not  separate  it,  and  charge  the  duty 
on  each  part  according  to  the  class  to  which  ft 
belongs.  It  assesses  the  duly  on  the  entire  arti- 
cle at  the  highest  rate  at  which  any  of  thecom- 
ponent  parts  might  be  charged. 

It  is  difflcuH  also  to  say  to  what  length  this 
principle,  if  admitted,  must  be  carried  in  con- 
Btruing  these  Acts.  It  could  not,  consistently, 
be  limited  to  the  article  in  question;  for,  while 
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skins,  dried,  are  charged  only  with  the  dn^  of 
five  per  cent,  ad  valorem,  "  hdr  of  all  ktnids"' 
is  chargeable  with  a  duty  of  ten  per  cent. ;  and 
the  same  rule  of  construction  that  would  separ 
rate  the  sheepskin,  and  charge  a  duty  sepa- 
rately on  the  wool,  and  on  the  skin,  would  re- 
I  quire  the  deerskin,  with  the  hair  on,  to  be 
separated,  and  the  duty  to  be  levied  on  each 
part.  And  so,  in  respect  to  every  other  skin 
dried,  salted  or  pickled,  Impwtcd  with  the 
hair  on. 

It  is  true,  that  in  the  Acts  of  1838,  1882.  and 
1842,  in  each  of  which  a  specific  duty  was 
charged  upon  the  wool  imported  on  sbeepskius, 
the  appraisers  wtre  directed  to  estimate  the 
weight  and  value,  for  the  purpose  of  assesuog 
the  duty.  But  the  article  was  not  divided,  as 
no  separate  duty  was  assessed  upon  the  skin  by 
either  of  these  Acts.  The  Act  of  1843  assessed 
a  duty  upon  "skins  pickled  and  in  casks,"  but 
skins  imported  with  the  wool  on.  when  sepa- 
rated from  the  wool,  would  not  fall  within  this 
description.  Tbe  whole  duty,  therefore,  that 
could  be  properly  assess^  upon  the  article, was 
assessed  upon  tbe  estimated  quantity  of  wool 
imported  upon  it. 

The  article  has  never  tieen  classed  in  any  of 
the  Tariff  Acts  under  the  designation  of  skins; 
but  has  been  charged  always, 'since  it  [*28S 
came  under  tbe  notice  of  these  Acts,  with  a 
specific  duty.  It  has  been  thus  charged,  since 
the  Act  of  1838,  down  to  the  present  Act,  a 
period  of  some  eighteen  years.  And  althoi^pi 
It  has  been  invoiced,  and  Is  known  in  tradeud 
commerce,  by  the  designation  of  sheepskin 
raw.  and  dried,  and  may,  generally  speaking, 
be  properly  ranged  under  the  denomination  of 
skins,  as  a  class;  yet,  having  a -known  desig- 
nation in  the  Revenue  Acts,  distinct  from  (be 
general  class  to  which  it  might  otherwise  be  as- 
signed, we  must  regard  the  article  in  the  light 
in  which  it  is  viewed  by  th»e  Acts,  rather 
than  in  trade  and  commerce.  For  when  Con- 
gress, in  legislating  on  the  subject  of  duties, 
has  described  an  article  so  as  to  identify  it  by  a 
riven  designation  for  revenue  purposes,  and 
this  has  been  so  long  continued  as  to  imprc« 
on  it  a  particular  d^gnation  as  an  article 
of  import,  then  it  must  be  treated  as  a  distinct 
article,  whether  there  be  evidence  that  it  is  so 
known  in  commerce  or  not.  It  must  be  taken 
as  thus  known  in  the  sense  of  the  revenue  laws, 
by  reason  of  the  legal  designation  given  to  it. 
and  by  which  it  has  been  known  ana  practiced 
on  at  the  custom  house. 

It  is  but  fair  to  presume,  after  having  been 
treated  by  the  law  makers  for  a  considerable 
length  of  time  as  an  article  known  by  this  des- 
ignation, with  a  view  to  the  assessment  of  the 
rate  of  duty  upon  it,  that  if  intended  to  be 
charged  specifically,  or  by  enumeration,  the 
designation  by  which  It  was  known  to  them 
would  have  been  used,  instead  of  the  one 
known  to  trade  and  commerce,  if  that  should 
he  different 

The  8d  section  of  the  Act  of  1846,  enacts, 
that  on  all  goods,  wares,  and  merchandise  not 
specifically  provided  for  in  the  Act,  a  duty  of 
twenty  per  cent,  ad  valorem  shall  be  charged. 

Under  tbe  foregoing  view  of  the  law  of  tbe 
case,  sheepskins,  imported  with  the  wool  on. 
must  be  regarded  as  a  non- enumerated  article, 
and  fall  within  this  third  section. 
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The  probability  is,  that  the  enumeration  was 
omitlea  from  an  oTeralaht,  else  the  article 
wotdd  hsTe  been  chargeable  with  a  duty  in  the 
w«7  provided  for  iu  the  Act  of  1642.  But, 
btvii^  heea  omitted,  and  not  specifically  pro- 
Tided  few.  it  necessarily  comes  within  the  sec- 
lioa  mentioned,  and  subject  to  a  duty  of 
twenty  per  cent,  ad  valorem. 

Wtan  ^  opinion,  iherefort.  the  judgment  of 
lltecmrt  bdoK  mu  r^ht,  and  thould  be  (firmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
283*]  •consideration  whereof,  it  is  now  here 
nrderea  and  adjudged  by  this  court,  that  the 
judgment  of  the  Kaid  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  coats 
and  damages  at  the  rate  of  idx  per  cent  per 
unnm. 


JOHN  WALSH.  EDWAAD  WALSH,  and 
DICKINSON  B.  HORBHEAD,  owners  of 
the  Stbahboat  Iowa,  AppeUantt, 

PATRICK  ROGERS,  THOHAS  SHER- 
LOCK. JOHN  B.  SIMMONS,  EDWARD 
MONTGOMERY,  JOHN  W.  BAKER,  amd 
P.  A.  ANSHUTE,  Clainuuits  of  the&rsAM- 
boat  Declaratioh,  ber  Tackle.  Apparel, 
and  Furniture. 

toOition  on  MtBtimippi  AfMr^-wAotty  question 
9^/a«t-ez-parte  daposAimu  talcm  ez-necessi- 
tate. 

la  t  case  of  collision,  upon  the  Hirer  HlselMlppl, 
between  the  steHinboatB  Iowa  and  Declaration, 
wlwnbr  the  Iowa  was  sunk,  the  welvhtofevldenco 
wall  that  the  Iowa  was  in  rault,  ana  the  libel  filed 
br  Mr  owners  a^inat  the  owners  of  the  Declara- 
tktn  wag  properly  dismissed. 

Kx-pam  depositions,  imder  the  Act  of  1T8B, 
wttbont  Dotloo,  ouffht  not  be  taken,  unless  In  cir- 
noMtaiicea  of  amolute  neeessKr.  or  in  cases  of 
BKie  formal  proof  or  of  some  Istuated  mot. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  hbel  was  filed  by  the  appellants,  in  the 
Dtatrict  Court, -where  they  obtained  a  decree  on 
the  Ist  May.  1848,  for  $18,600  and  costs.  An 
amal  was  uken  to  the  Circuit  Court. 

On  the  19lh  of  February.  18S0,  the  cause 
wia  heard  finally  in  the  Circuit  Court,  and 
upon  consideration  of  all  the  testimony,  as 
wdl  that  considered  by  the  District  Court,  as 
the  testimony  subsequently  taken,  and  ar^- 
nents  of  counsel,  the  judgment  of  the  District 
Court  was  declared  to  be  erroneous,  was  or- 
dered to  be  reversed  and  annulled,  and  the  libel 
to  be  dismissed  at  the  costs  of  the  appellants. 
The  libelants  then  appealed  to  this  court. 
It  was  argued  by  Me$ar$.  Feitd&U  and  OUl- 
toB  for  the  appeUonts,  and  Mr.  Badger  for 
the  appellees. 

The  questions  were  wclndvely  those  of  fact 
sod  eTidenoe,  as  will  be  seen  by  ar^erence  lo 
Howard  la 


the  opinion  of  the  cpurt  No  question  of  law 
was  raised  in  the  case. 

Mr.  Ju»Uee  CMer  delivered  the  opinion  of 

the  court: 

This  case  presents  no  question  of  law  for  our 
decision.  As  is  usual  incasesof  collision,  each 
party  makes  out  a  good  case  by  the  testimonv 
of  the  pilot  aud  crew  of  his  own  boat.  This 
collision  occurred,  also,  after  night;  and  al- 
though the  night  was  *uot  very  dark,  [*284 
the  most  calm  spectator,  on  such  occasions,  is 
subject  to  great  illusions  as  to  the  motion  and 
position  of  the  respective  vessels.  The  atten- 
tion of  passengers  Is  also  seldom  given  to  the 
subject  until  their  fears  are  excited;  and  the 
danger  to  life  and  property  threatened  by  the 
sudden  shock  of  the  collision,  generally  renders 
them  incapable  of  a  clear  apprehension  of 
what  posnes  at  the  time,  or  a  distinct  recollec- 
tion of  What  preceded  the  event.  The  pilot 
and  crew  of  each  boat  feci  bound  to  exonerate 
themselves  from  blame,  and  consequently  can- 
not be  expected  to  give  a  very  candid  state- 
ment of  the  fticts.  In  such  cases  the  oral  ex- 
amination of  witnesses  before  the  court,  with  a 
stringent  cross-examination  by  skillful  counKel. 
is  almost  the  only  methiKt  of  eliciting  truib 
from  such  sources.  This  may  be  done  in  the 
District  Court,  and  sometimes,  possibly,  on  ap- 
peal to  the  Circuit  Court.  But  such  a  course 
of  sifting  out  the  truih  in  doubtful  cases  can- 
not be  pursued  here.  We  are  disposed,  there- 
fore, to  require  that  the  appellant  sliould  be 
held  to  make  out  a  pretty  clear  cuae  of  mistake 
in  the  court  below,  before  he  should  expect  a 
reversal  of  their  judgment.  Ratsing  a  doubt 
on  contested  facts,  is  nut  sufficient  for  the  ac- 
tion of  this  courL  An  appeal  should  not  be  a 
mere  speculation  on  chances. 

U  is  admitted  in  this  cose,  that  if  ttie  story 
told  by  the  libelants'  witnesses  is  true,  they 
are  entitled  to  recover  the  value  of  their  bout. 
It  is  admitted,  also,  that  if  tlie  facte  testified  by 
the  respondenu'  witnesses  are  true,  the  appel- 
lants ought  not  lo  recover.  Their  several  state- 
ments canont  be  reconciled;  and  one  or  the 
other  of  them  must  he  false  in  all  its  material 
allet^tions. 

'Hie  tibelnnts'  witnesses  testify:  That  on  the 
Ist  of  OctobtT,  1847,  about  8  o'clock  in  the 
evening,  tlio  sleamboat  Iowa  wits  ascending 
the  River  Mississippi,  above  Morgan's  Bend, 
on  a  voyage  from  New  Orleans  to  St.  Louis. 
That  she  had  previously  landed  a  passenger 
about  two  miles  below  the  place  of  collision, 
on  the  right  bank  of  the  river.  That  she  then 
crossed  the  river  to  the  left  bank,  and  was  pro- 
ceeding in  her  proper  place,  close  to  the  shore 
(from  ten  to  twenty-five  feet  from  it).  That 
the.  Declaration  was  seen  coming  down  the 
river  towards  the  Iowa.  That  the  Iowa 
stopped  her  engine  a  minute  before  the  collis- 
ion. The  Declaration  turned  towards  the  left 
bank,  and  ran  quartering  into  the  Iowa,  driv- 
ing her,  by  force  of  the  collision,  against  the 
shore,  where  she  sunk  immediately,  and  so 
suddenly,  that  one  of  the  passengers  was 
drowned  in  his  berth.  In  support  of  this 
statement,  the  pilot,  the  captain,  fifteen  of  the 
crew,  and  five  passengers,  have  testified. 
They  are  supported,  also,  two  witnesses  on 
the  right  bank,  who  testified  that  the  Iowa 
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crossed  the  river  immediately  after  letting  out 
the  passengere.  Without  criticising  these  dep- 
ositions, as  to  the  probabtliiy  of  the  facts 
■285*]  *stated,  or  the  consistency  of  each  with 
itself  and  the  others,  we  shall  merely  state  the 
opportunity  which  they  respectively  had,  by 
their  own  statements,  for  observing  the  mate- 
rial facts  to  which  tliey  have  testified.  The 
pilot  and  five  of  the  crew  were,  by  their  own 
account,  in  a  situation  to  know  and  correctly 
.judge  of  the  facts  io  which  they  have  testitted. 
The  captain  and  eleven  of  the  crew  were  not: 
some  were  in  the  cabin,  some  in  the  social 
hall,  and  many  in  their  beds  asleep,  till  their 
•attention  was  aroused  by  the  collision.  Yet, 
whether  asleep  or  awake,  they  all  swear  as 
positively  to  the  relative  courae  and  position  of 
the  vessels,  before  and  at  the  time  of  the  col- 
lision, as  those  who  were  in  a  situation  to  ob- 
serve them. 

Of  the  five  passengers  who  corroborate  the 
statement  of  the  crew,  one  was  engaged  in  the 
social  tiall  playing  cards,  and  another  asleep  in 
his  berth,  till  aroused  by  the  collision;  a  third 
was  discredited  by  proof  of  his  declarations,, 
soon  after  the  occurrence,  that  the  pilot  of  the 
Iowa  was  drunk,  and  caused  the  collision  by 
hii)  incapacity;  and  a  fourth,  b^  his  admission 
that  he  expected  to  recover  six  hundred  dol- 
lars lost  by  the  sinking  of  the  Iowa,  out  of  the 
damages  to  be  recovered  from  tlie  defendants. 

On  the  contrary,  the  witnesses  for  the  re- 
spondents swear  distinctly  and  positively  to 
the  following  statement  of  facts: 

1st  That  the  Declaration  was  coming  down 
the  river  in  the  middle  of  the  channel,  rather 
nearer  the  left  than  the  riffbt  bank,  having 
two  or  more  companies  of  volunteers,  with 
their  officers,  on  board  as  passengers. 

2d.  That  It  was  a  clear,  starii^t  night,  and 
that  the  decks  of  the  Declaration  were  cov- 
ered with  passengers  fn  a  situation  to  see  cor- 
rectly everything  that  occurred. 

3d.  That  the  Iowa,  when  first  seen,  was 
about  a  mile  off,  coming  up  the  right  shore  of 
the  river,  and  bad  not  yet  crossed  to  the  left. 

4th.  That  when  the  Iowa  came  near,  or 
somewhat  below  the  Declaration,  she  turned 
suddenly  across  the  river,  either  because  the 
b(At  became  unmanageable  by  the  pilot  from 
"smelling  a  bar,"  or  with  an  intention  to  cross 
under  the  bows  of  the  Declaration. 

6th.  That  from  the  course  pursued  by  the 
Iowa  she  threatened  to  strike  the  wheel  house 
of  the  Declaration;  and  that,  to  avoid  this,  the 
en^n«  of  the  Declaration  was  stepped,  and 
afterwards  reverud.  so  that  she  was  com- 
mencing a  retrograde  movement  at  the  time  of 
the  collision. 

6th.  That  the  Iowa  came  on  under  a  full 
head  of  steam,  and  impinged  herself  against 
the  bows  of  the  Declaration,  breaking  her 
flagstaff,  and  causing  the  death  of  one  of  the 
soldiers  on  the  deck. 

2S6*]  *7th.  That  the  head  of  the  Declara- 
tion was  turned  round  quartering  up  stream 
by  force  of  the  collision,  and  that  tne  Iowa 
continued  under  a  full  head  of  steam  till  she 
struck  the  left  bank  of  the  river,  and  there 
sunk  in  a  few  minutea 

Nineteen  of  the  crew  of  the  Declaration 
were  examined.  Eleven  of  them  were  in  a 
rituatlon  to  see  what  they  testify  to.  Eight 
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others,  whose  attention  was  first  callnd  to  ibe 
matter  by  the  slopping  of  the  engine  and 
backing  the  boat,  corroborate  the  others  as  to 
that  fact,  without  attempting  to  testify  to  facts 
which  could  not  have  come  under  their  per- 
sonal notice.  Their  statements  are  circum- 
stantial, consistent,  and  probable,  while  those 
detailed  by  appellants'  witnesses  are  improba- 
ble and  almost  incredible.  But  what  is  per- 
fectly conclusive  of  tlie  case,  is  the  fact  that 
the  testimony  of  these  nineteen  witnesses,  who 
may  be  supposed  to  be  under  the  usual  bias  on 
such  occasions,  is  completely  corroborated  by 
(hat  of  seventy  of  the  passengers.  Fifty-four 
of  these  were  standing  on  the  decks,  or  other 
parts  of  the  vessel,  where  they  had  a  full  view 
of  the  whole  transaction  from  the  time  that 
the  boats  came  within  sight  of  each  other,  till 
the  Iowa  sunk  to  the  bottom.  They  all  con- 
cur in  swearing  positively  to  the  facts  we  have 
stated,  and  that  they  could  not  be  mistaken. 
The  remaining  sixteen  corroborate  them  as  to 
the  stopping  and  backing  of  the  engine  of  the 
Declaration,  and  the  poution  of  the  boats  im- 
mcfliately  after  the  collision. 

If  confidence  can  be  placed  in  human  tes- 
timony, it  is  plain  that  the  libelants  are  not 
entitled  to  the  judgment  of  the  court  in  their 
favor. 

Indeed,  the  only  argument  which  has  been 
urged  against  this  overwhelming  mass  of  testi- 
mony is,  that  the  numerous  witnesses  of  re- 
spondents coincide  so  completely  in  all  the 
pircumstances  and  facts  related,  not  only  in 
their  order  of  narration,  but  in  their  language 
and  phraseology,  that  it  leads  to  the  suspi- 
cion of  a  factitious  story,  got  up  after  consulta- 
tion. But  the  number  of  the  witnesses,  the  re- 
spectability and  standing  of  many  of  tfaem, 
the  fact  that  their  testimony  was  taken  at  dif- 
ferent times,  by  different  commisslonerB,  at 
different  places,  leaves  no  room  for  such  an 
imputation.  The  coincidence  of  stat^oent 
and  similarity  of  language  and  expression  may 
well  have  arisen  from  the  fact  that  their  tes- 
timony was  taken  under  the  Act  of  Con- 
gress, tx-parte,  without  cross-examination,  and 
probably  by  an  agent  who  had  the  same  stereo- 
typed leading  questicms  put  to  each  of  the  wit- 
nesses in  the  same  sequence  and  in  the  same 
words. 

While,  we  are  on  this  subject,  it  will  not  be 
improper  to  remark,  that  when  the  Act  of 
Congress  of  1789  was  imssed.  permitting  ee- 
parte  depositions  without  notice,  to  be  tMceo, 
where  *tlie  witness  resides  more  than  a  [*287 
hundred  miles  from  the  place  of  trial,  such  a 
provision  may  have  been  necessary.  It  then 
required  neariv  as  much  time,  labor,  and  ex- 
pense to  travel  one  hundred  miles,  as  it  does 
now  to  travel  one  thousand.  Now,  testimony 
may  be  taken  and  returned  from  California,  or 
any  part  of  Europe,  on  commission,  in  two  or 
three  months,  ana  in  any  of  the  States  cast  of 
the  Rocky  Mountains,  in  two  or  three  weeks. 
There  is  now  seldom  any  necessity  for  having 
recourse  to  this  mode  of  taking  testimony. 
Besides,  il  is  contrary  to  the  course  of  the  com- 
mon law;  and,  except  in  cases  of  mere  formal 

firoof  (such  as  the  signature  or  execution  of  an 
nstrument  of  writing),  or  of  amne  isolated 
fact  (such  as  demand  of  a  bUI,  or  notice  to  an 
indorser),  testimony  thiu  taken  is  liaUe  to 
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great  abnw.  At  best,  It  ia  calculated  to  elicit 
od);  such  a  partial  statement  of  the  truth  aa 
may  hare  the  effect  of  entire  falsehood.  The 
persoD  who  prepares  the  witness  and  examines 
him  can  generallj  have  Just  so  much  or  so  lit- 
tk  of  the  truth,  or  such  a  version  of  it,  as  will 
rait  bis  case.  Id  closely  contested  cases,  of 
fact,  testimony  thus  obtuned  must  always  be 
ansatisfactory  and  liable  to  suspicion,  especial- 
ly if  the  ^arty  has  had  time  and  opportunity 
to  take  it  in  the  regular  way.  This  provision 
of  the  Act  of  Congress  should  never  be  rc- 
■orted  to  unless  in  circumstances  of  absolute 
necessity,  or  in  the  excepted  caaea  we  have 
jtut  mentioned. 
Let  th4  jvdgTH&nt^  the  OimuU  Court  bt  af- 

OKDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  at^ed  counsel;  on  con- 
ritknlion  whereof,  it  is  now  here  ordered.  ad- 
Judged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
sod  the  same  is  hereto  affirmed,  with  costs. 

Oted-IO  How-»9,840:7WaU..»4;8  Otto..S88; 
ond.,  8W ;  t  UoCrary,  Vtl. 


WA8HIN0T0N  akd  SANDERS  TAYLOR, 
Ptainiiff*  in  Brror, 

9. 

JOHN  DOE,  AE  dtm.  AumH  Mtu^B. 

MiaiMt^pi  tawa—&fi6  ttfttr  death  efd/^ter  under 
emeuMon  ietied  btfore,  ia  reffttlar. 

Br  the  Iswi  of  Mlsetasipi)!,  deeds  of  trust  and 
mortgages  are  valid,  as  atcalnst  croditom,  and  pur- 
cfauen  oolf  from  the  timu  when  they  are  t^coraed. 

A  Jud^mmt  la  a  Uen  from  the  time  of  Its  ren- 
dttmi. 

Therefore,  where  a  Judfrment  was  rendered.  In 
the  Interval  between  the  execution  and  recordlnir 
of  a  deed.  It  was  a  lien  ut>on  the  land  of  the  debtor. 

Aterifacitm,  beiov  Issued  upon  this  Judgment, was 
levied  upon  too  land;  but,  ttefore  the  issuing  of  a 
Ktufuioui  aponof,  the  debtor  died. 
*tsa]  'It  was  not  nece«>8arjr  to  revive  the  Judg- 
Bent  by  a  $cirt  faeUu:  but  the  sberllT  who  bad 
tbui  k-vled  upon  the  land  could  proceed  to  sell 
It,  under  a  tvniittUmi  erpunan ;  and  a  purchaser, 
aDderthis  sale,  could  not  be  ejected  bjr  m  claimant 
under  tbe  deed  given  by  the  detitor. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Mississippi. 

it  was  an  ejectment,  brought  iu  the  court 
below  by  Miller,  against  the  Taylors,  who  were 
tlie  purchasers  of  the  property  in  question  ut  a 
sheriff's  sale.  Tbe  controversy  was  respecting 
the  validity  of  the  sale,  the  circumstances 
atteodtDg  which  are  detailed  in  the  opinion  of 
the  court.  The  following  table  diows  the  date 
of  the  various  transactions: 

Crane  was  the  owner,  and  in  possession  of 
the  property. 

^plember  21.  1840,  Craue  made  a  deed  of 
trust  10  Pitser  Miller. 

November  17,  1840.  a  Judgment  was  given 
^aiotit  Crane,  at  tbe  suit  of  some  third  person, 
for  $6,000,  in  the  Circuit  Court  of  the  County  of 
MarehalL 
Howard  18. 


Upon  this  judgment  a  fieri  faeiat  was 
issued,  returnable  to  the  first  Monday  in  June. 
1841. 

December  7,  1840,  the  deed  from  Crane  to 
Pitser  Miller  was  recorded. 

April  16, 1841,  the  execution  was  levied  upon 
the  land  in  controvernr.  Whereupon  Crane 
claimed  the  benefit  of  uie  valuation  law  of  Mis- 
sissippi. The  property  was  valued  at  six  thou- 
sand dollars,  but  two  thirds  not  being  lAd,  the 
papers  were  returned  to  the  clerk's  office. 

Februaty  20,  1842,  Crane  died. 

May  80,  1843,  twelve  months  after  the  return 
of  the  papers,  a  writ  of  venditioni  exponat. 
tested  on  tbe  first  Monday  in  March,  1842,  was 
issued,  commanding  the  dieriff  to  sell  Uie  hmd. 

August  17,  1842,  the  sheriff  sold  the  land  to 
the  Taylors;  and  on  tbe  same  day  made ^em  a 
deed  for  it  and  put  them  in  possession. 

April  20,  1843,  Pitser  Miller  put  up  the  land 
for  sale  under  the  deed  of  trust  from  Crane, 
when  Austin  Miller  became  the  purchaser,  and 
received  a  deed  from  the  trustee. 

In  October,  1847.  Miller  brought  bis  action 
of  ejectment  against  the  Taylors  m  tbe  District 
Court  of  the  United  States  for  the  Northern 
District  of  Mississippi,  Miller  being  a  citizen  of 
the  State  of  Tennessee. 

In  December,  1849,  the  cause  came  on  for 
trial. 

On  the  foregoing  facts,  which  were  estab- 
lished by  Icval  testimony,  the  court  fdurged  the 
juiy.  that  If  they  believed,  from  *the[*280 
evidence  in  the  case,  that  tbe  venditioni  exponat, 
by  virtue  of  which  the  land  in  controversy  was 
sold,  and  under  which  the  defendants  became 
purchasers  thereof,  was  issued  and  tested  after 
tbe  death  of  said  William  Crane,  and  without  a 
revival  of  the  judgment  by  tetW  fadas,  then 
such  sale  and  purchase  were  void,  and  con- 
ferred no  title  on  defendants. 

The  defendants  exceptod  and  brought  the 
case  up  to  this  court. 

It  was  argued  by  ifr.Volney-  E.  Howard 
for  the  plaintiffs  In  error,  and  by  Metere. 
Vinton  and  Stanton  for  the  defendants  in 
error. 

Mr.  Howard,  for  plaintiffs  In  error: 
The  only  question  Involved  in  this  case  is, 
whether  an  execution  sale  is  void  when  the  pso'ty 
defendant  died  before  the  test  of  the  xendiUonx 
ezponan,  and  the  judgment  was  not  revived  by 
Bcire  facias. 

1.  A  judgment  in  Mississippi  Is  a  Uen  upon 
all  property  from  the  date  of  its  rendition.  In 
this  cotie  the  judgment  was  rendered  previous 
to  the  conveyance,  and  tbe  purchaser  took  it 
subject  to  the  lien  and  the  right  of  the  Judg- 
ment creditor  to  sell.  (Pidcens  v.  Marloa,  2  8. 
&M.,  428;  8 /d.,  67;9  7d.,  tt.) 

3.  Sheriffs'  saK's  in  Mississippi,  under  execu- 
tions issued  after  the  death  of  the  defendant, 
and  without  revival  by  tcire  facias,  huve  always 
been  held  only  voidable,  and  not  void,  and 
therefore  sustained  in  actions  of  ejectment. 
(Smith  etiU.  v.  Winrion  et  al,  3  How.  Miss, 
k.  607;  5  How.  Miss.  R,  256;  9Smcdcs&!M., 
218.) 

3.  Tliis  being  an  important  property  rule  in 
MitMitssippi  in  it-lmion  to  real  ehtnle,  it  i»  sub- 
milted,  thut  this  court,  under  its  former  lie- 
cisiouB,  will  follow  the  interpretation  of  the 
Supreme  Court  of  Mississippi,  especially  the 

149 


Digitized  by 


S89  ScpRBMK  Court  ok 

late  case  of  Shflton  v.  Hamilton,  which  is  print- 
ed as  part  of  this  brief,  so  far  as  ft  relates  to 
Qxia  principle,  and  the  certified  manuscript, 
copy,  herewith  filed.  (5CraDch,  S3;  2  Cranch, 
87;  1  Wheat.,  27;  2  Wheat..  816;  10  Wheat.. 
153;  12  Wheat..  168;  4  Peters,  137;  6  Id..  151.) 

The  counsel  for  the  defendants  in  error  con- 
tended, that  the  decisions  are  unifonu  and 
almost  uninterrupted,  to  the  effect  that  a  levy 
on  real  estate  does  not  devest  the  title  of  the 
judgment  debtor,  or  satisfy  the  execution,  as  in 
the  case  of  a  levy  on  personal  ^ooda.  The  land, 
therefore,  descends  to  the  heir  in  spite  of  the 
levy ;  and  in  order  to  subject  it  by  a  process 
tested  after  the  death  of  the  ancestor,  the  heir 
must  be  made  a  party  by  scire  facias.  (Enein's 
Lesaee  Dundat  et  al.,  4  Bow.  Sup.  Ct.  R., 
890*1  *68;  6  Ala.,  658:  S  How.  Mias.  B., 
601;  6  Id.,  039;  Ikutih  JTOm,  8  S.  &  H., 
17:  Smith  V.  Walker,  10  Id.,  689;  8  Ala.,  204; 
7  Id.,  660.) 

The  writ  of  venditioni exponat  ia  a  proceeding 
in  peTBonam,  not  in  rem.  It  must  have  persons 
for  parties.  Against  a  dead  man  it  is  wholly 
void.  {QtDin  V.  Latimer,  4  Yerger,  83;  Overton 
V.  Perkine,  10  M,  828;  Rutheifordv.  Seed.  6 
Hum^.,  428;  Bamu^yi.  Zaekery.  4  Iredell, 
877;  Baden  v.  McKeene.  4  Hawks,  37U;  Wood- 
cock y.  Bennett,  1  Cowen,  711;  Stymett  v.Brookt, 
10  Wendell,  206.) 

In  Hughe*  v.  Rees,  4  Meeson  &  Welsby,  468, 
the  court  say  the  venditoni  erponas  i«  -  "  part  of 
the  fierifaetoi,"  "  a  species  of  feri facias,"  "a 
writ  directing  the  sbmfl  to  execute  the  fieri 
facia$  In  a  particular  manner." 

The  Act  of  1840,  called  the  valuation  law  of 
Hississippi,  did  not  alter  these  principles.  It 
enacted,  that  if  lands  levied  on  would  not  sell 
for  two  thirds  of  their  appraised  value,  the 
shcElff  should  return  the  fieri  fidas,  with  all 
proceedings,  to  the  court;  aud  if  the  judgment 
should  not  be  satisfied  after  twelve  months,  a 
venditioni  etponaa  should  issue.  The  ^erlfl 
□ot  authorized  to  sell  without  this  new  prot^ess. 
It  is  the  writ  alone  which  veais  in  tbal  officer 
the  power  to  sell  aud  convey  lands.  {Nafehee 
Jna.  Co.  V.  Helm,  13  Smedes  »S:  Marsh..  182.) 

The  cases  in  Peck',  80;  4  Bibb,  345,  and 
2  Bay,  120,  quoted  as  being  opposed  to  the 
for^iof;  auUiorities,  are  not  in  fact  such.  The 
case  of  Toomer  v.  Parky,  1  Constitutional  R. , 
838,  would  seem  to  be  iu  oppoHition  to  the  cur- 
rent of  authorities;  but  it  must  be  regarded 
as  having  been  decided  without  due  consider 
atlon. 

Mr.  Juntice  Daniel  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment.  Instituted 
in  the  court  below  by  the  plaluttff,  a  citizen 
and  inhabitaDt  of  the  Sialc  of  Tennessee, 
against  the  defendants,  citizens  and  inhabitants 
of  the  State  of  MissisHippi ;  and  the  facts  prpved 
in  the  cause,  and  about  which  there  appears  to 
have  been  no  contrariety  of  opinion,  were  to 
the  following  effect:  That  the  plaintiff  and  the 
defendants  derived  their  titles  from  one  William 
Crane,  who  was  at  one  time  seised  and  possess- 
ed of  the  demised  premises.  That  being  so 
seised  and  possessed.  Crane  conveyed  the  land, 
on  the  2Ist  of  September,  1840,  to  one  Pilscr 
Miller,  for  the  purpose  of  securing  a  debt  in  Miid 
conveyance  mentioned:  that  this  deed  from 
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Crane,  after  having  been  proved,  was  delivered 
to  the  probate  dra-k  of  the  county  wherein  the 
land  was  situated,  on  the  7th  day  of  December, 
1840,  and  was  on  that  day  recorded.  That  this 
•land  was  afterwards  duly  advertised  ["SOI 
for  sale  under  the  trust  above  mentioned,  was 
regularly  sold  in  pursuance  thereof,  by  the 
trustee,  on  the  20th  day  of  April,  1843.  to  the 
lessor  of  the  plaintiff,  for  the  sum  of  $1,000. 
and  conveyed  to  him  by  the  trustee  by  AeeA 
which  was  acknowledged  and  recorded  on  the 
day  and  iu  the  year  last  mentioned.  That  the 
defendants  were  in  possession  of  the  demised 
premises  at  the  commencement  of  this  action, 
and  that  the  land  in  dispute  was  worth  $4,000. 

The  defendants  then  proved,  that  on  the  17th 
of  November,  1840,  a  judgment  was  recovered 
in  the  Circuit  Court  of  the  oounty  in  which  the 
demised  premises  are  situated,  against  the  said 
Crane,  for  the  sum  of  $6,000;  that,  on  this 
judgment,  an  execution  was  sued  out  againM 
the  goods  and  chattels,  lands  and  tenpmects,  of 
the  said  Crane,  returnable  to  the  first  Monday  iu 
June.  1841,  which  execution,  on  the  same  day 
on  which  it  was  sued,  came  to  the  hands  of 
the  sheriff  of  the  county,  and  was  by  him  lev 
led  on  the  land  in  controversy  on  the  16th  of 
April,  1841.  That  thereupon  the  said  Crane 
claimed  the  benefit  of  the  valuation  law  of  Mis- 
sissippi, and  in  pursuance  of  that  law.  the 
land  was  valued  at  $6,000.  and  that  being 
after  such  valuation  advertised  and  offered 
for  sale,  and  two  thirtla  of  the  appraised  value 
not  having  been  offered  for  the  aud  Iwd.  the 
execution  and  papers  connected  therewith  were 
returned  to  the  clerk's  office  of  Uie  court  of  the 
county,  according  to  law;  that  after  the  expira- 
tion of  twelve  months,  viz. :  on  tlie  80th  of 
May.  1842.  a  writ  of  venditioni  eapona»,  tested 
on  the  first  Monday  in  March,  1842.  was  sued 
out  by  the  clferk  of  the  county  aforesaid,  di- 
rected to  the  sheriff  of  8f^d  county  ,  command- 
ing him  to  sell  the  land  which  had  been  levied 
upon,  and  on  which  the  appraisement  and 
suspension  had  been  taken,  as  before  set  out; 
that,  by  virtue  of  this  writ  of  penditioni exponat, 
the  said  sheriff,  after  duly  advertising  tlie  land, 
sold  the  same  on  the  17th  day  of  August,  1842. 
when  the  defendants  became  the  purchasers 
thereof,  at  the  price  of  $800,  and  having  ptud 
the  purchase  money,  the  sheriff  convened  to 
them  the  said  land  by  a  deed  in  due  form  of 
law,  which  was  acknowledged  and  recorded  on 
the  17th  of  August.  1843.  the  date  of  the  aaid 
deed ;  that  under  this  deed  the  defendants  were 
in  possession  of,  and  claimed  title  to,  the  land 
in  question. 

The  plaintiffs'  lessor  then  proved  that  Crane, 
upon  an  execution  against  whom  the  land  had 
been  seized,  and  at  whose  toslance  that  execu- 
tion had  been  stayed  under  the  provisions  of 
the  statute,  departed  this  life  on  the  aOlfa  of 
February,  1842.  during  the  twelve  months' sus- 
pension of  the  proceedings  on  that  process.and 
before  the  test  and  suing  out  of  the  venditioiu 
erponat  *under  which  the  land  had  [*302 
been  sold,  and  purchased  by  the  tenants  to  pos- 
session. 

Upon  the  foregoing  facts,  the  judge  chai^^ 
the  jury,  that  if  they  believed  from  the  evi- 
dence, the  venditioni  exponas,  by  virtue  of  which 
the  land  in  controversv  was  sold,  and  under 
which  the  defendants  oocame  the  purchasers 
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tbenof,  had  been  sued  out  and  tested  after  the 
deidi  of  Crane,  and  wttbout  a  revival  of  the 
Jud|;nienl  by  aarefadM,  then  the  sale  and  pur- 
ciiue  Tere  void,  and  conferred  no  title  on  the 
teoanti  in  possession. 

With  reference  to  the  proofs  in  this  case, 
■nd  the  charge  pronounced  thereon  by  tlie 
court  below,  a  single  question  only  has  been 
diacuaeed  by  the  counsel,  and  it  is  certainly 
that  wbich  must  be  decisive  upon  the  judg- 
ment of  this  court,  viz. :  the  question  involving 
the  validity  of  the  proceedings  upon  the  Judg- 
ment against  Crane,  and  the  legal  consequences 
flowing  from  those  proceedings.  By  the  etat- 
Qte  of  niasissippi  {tide  Howards  Hutchinson's 
GoUectioo,  c.  tt4,  sec.  S.  p.  344),  deeds  of  trust 
and  mortgages  are  valid  as  against  creditors 
and  purcfaosers,  only  from  the  period  at  which 
they  are  delivered  to  the  proper  recording  oflB- 
cer.  By  the  law  of  the  same'Htate  {vide  How., 
&  Hutch.,  c.  47,  sec.  4'-},  p.  621).  a  judgment 
propria  mgore  operates  a  lien  upon  all  the  prop- 
erty of  a  defendant  from  the  time  that  it  is 
rakdered. 

The  trust  deed  from  Crane  to  Pitser  Miller, 
Dot  having  been  recorded  unUl  after  the  judg- 
ment agauiat  Crane,  and  the  sale  under  the 
trust  not  having  been  made  until  after  the  lapse 
<^  more  than  three  years  from  the  judgment, 
■nd  not  until  two  vears  after  the  levy  of  the 
executioD  upon  the  lands  under  that  judgment, 
the  title  derived  from  the  sale  and  conveyance 
bjr  the  trustee,  must,  hy  the  operation  of  the 
statutes  above  dted.  be  inevitably  postponed  to 
the  rtgbis  of  the  claimant  under  the  judgment, 
tmlcsB  Uie  latter,  with  the  proceedings  had 
thereon,  can  have  been  rendered  null  by  some 
vice  or  irregularity  which  deprived  them  of  le- 
gal validity. 

It  is  insisted,  for  the  lessor  of  the  plaintiff, 
that  such  vice  and  irregularity  are  manifested 
by  the  facts  which  controlled  the  charge  of  the 
judge  of  the  court  below,  viz. :  the  suing  forth 
of  uie  tentUtioni  exponat  and  the  procMdings 
npon  that  process,  after  the  death  of  the  de- 
fendant in  that  judgment,  and  without  any  re- 
vival thereof  a^nat  the  repreaentaUve  of  that 
defendant. 

In  considering  the  objection  thus  urged,  it 
must  be  taken  b»  a  eoncemtm  on  all  sides,  that, 
by  the  law  of  Mississippi,  the^udgment  against 
CnuK  operated  as  a  Uen  on  his  land,  and  that 
bj  the  execution  and  levy,  the  fruits  of  that 
JodgnieQl,  the  lien  had  attached  particularly 
293*]  and  specifically  upon  the  subject  of  *it8 
operation.  So  far,  then.as  the  rights  of  the  par- 
ties lu  the  judgment  and  the  subject  matter  to 
be  affected  by  those  rights  were  concerned, 
ercrythiDg  was  determined;  all  txtntroversy 
was  closed.  The  law  had  taken  the  subject 
entirely  to  itself,  to  be  applied  by  its  own  au- 
thority and  its  own  rules.  Did  the  indulgence 
of  appraisement,  and  the  temporary  suspension 
allowed  In  a  certain  predicament  to  the  debtor, 
aher  the  rl^ts  or  obli^tions  of  the  parties,  or 
diange  the  status,  or  liability,  or  appropriation, 
of  ibe  subject  which  the  law  had  already  taken 
into  iisown  hands?  To  admit  of  any  conclu- 
wm  like  lbG«e,  would  be  to  open  again  con- 
troversies already  closed,  and  to  wrest  from 
the  flat  of  the  law.  the  subjects  it  bad  specially 
and  absolutely  applied.  The  privilege  of  ap- 
praisement andauapension  was  in  itseU  a  great 
Bowuu}  IS. 


indulgence;  It  would  become  an  o^robrinm  to 
justice,  if  it  could  be  converted  into  a  means 
of  abrogating  rights  which  she  had  expressly 
and  delioerately  conferred.  The  appraisement 
and  suspension  wrought  ao  change  in  the  rela- 
tive position  of  the  parties,  it  neither  released 
nor  weakened  the  hold  taken  by  the  law  on  the 
subject,  but  only  completed  the  proceedings  on 
the  conditions  which  the  statute  had  prescnlied, 
the  operation  it  had  begun,  and  which  it  bad 
the  regular  authority  to  fulfill.  We  regard  the 
venditioni  exponat  in  this  case  merely  as  a  con- 
tinuation and  completion  of  the  previous  exe- 
cution by  which  the  property  had  been  appro- 
priated, and  was  still  in  Ilie  custody  of  the  law, 
and  not  as  a  separate,  independent,  much  less 
an  original  proceeding,  the  offspring  or  reault 
of  a  dbtlnct  and  farther  adjudication.  Thisin- 
teroretatlon  is  in  conformity  with  the  meaning 
ana  purp<»e  of  the  process  of  v&nditioni  expo- 
nas, and  with  tbe  terms  of  that  writ  as  provided 
in  the  statute  of  Mississippi,  which  runs  in  the 
following  language,  viz.  ( Vide  How.  &  Hutc^. 
Col.,  c.  43,  sec.  18.):  "We  command  you  that 
Tou  expose  to  sale  those  goods  and  chattels, 

lands  and  tenements  of  A  B>to  the  value  of  , 

which,  according  to  our  command,  you  have 
taken,  and  which  remain  in  your  hands  unsold 
as  you  have  certified  to  our  judges,  of  our 

 Court,  to  satisfy  C  D  the  sum  of  , 

whereof  in  our  said  court  he  liath  recov- 
ered execution  against  the  said  A  B  by  virtue 
of  a  Judgment  in  the  sold  court,  &c.,"  thus 
showing  the  consummation  of  the  rl|;ht  of  the 
plaintiff,  tbe  derestiture  of  possession  of  Ibe 
defendant,  and  the  transfer  of  that  possession 
to  the  custody  and  possession  of  tbe  taw  by  the 
levy  of  the  previous  execution.  Considering 
this  to  be  the  situation  of  the  properly,  and  re- 
garding tbe  force  of  the  judgment  and  levy  as 
not  having  been  affected  by  the  appraisement 
and  suspension  of  sale,  H  becomes  unimportant 
to  invesUgate  the  results  attempted  to  be  de- 
duced from  the  fact  *that  the  vendiiioni[*29^ 
exponas  was  sued  out  after  the  death  of  the  de- 
fendant Crane.  According  to  our  view  this 
fact  would  have  been  immaterial  both  upon  the 
rules'  of  the  common  law  and  upon  the  provis- 
ions of  the  Stat,  of  the  29  Car.  II..  adopted  in 
many  of  the  states;  for  by  the  former  the  exe- 
cution would  have  been  valid  if  tested  before 
the  death  of  the  defendant,  aod  by  the  statute 
if  delivered  to  the  officer  t)eforethat  period; 
but  in  this  instance  not  only  did  the  lien  which 
could  be  enforced  hy  jiei-i  faeiae  exist  from  the 
date  of  judgment,  according  to  the  statute  of 
Mississippi,  out  it  was  actually  consummated 
by  seizure  in  the  lifetime  of  the  defendant  in 
the  judgment.  Upon  the  point  of  the  validity 
of  an  execution  against  the  personalty,  if  testra 
and  sued  in  tbe  lifetime  of  the  debtor,  numer- 
ous authorities  might  be  cited  from  the  English 
decisions  and  from  the  adjudications  of  the 
State  Courts,  as  well  as  the  decision  of  this 
court  in  the  case  of  ISnein'$  Leitee  v.  Dunda* 
et  aX.,\n  4  How.  Rep. .  54,  in  which  many  of 
the  cases  have  been  reviewed.  A  particular 
reference  to  the  cases  upon  this  point,  however, 
is  not  deemed  important  in  the  present  instance, 
though  it  may  not  t)e  altogether  out  of  place  to 
refer'to  several  decisions  of  the  Supreme  Court 
of  Mississippi  ruling  a  doctrine  which  would 
go  very  far  in  sustduing  tbe  title  of  the  de- 
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feDdants  in  the  ejectment,  admitting  tliat  the 
validity  of  the  first  execution  and  levy  on  the 
judgmeat  against  Crane  was  a  matter  regularly 
open  for  examination.  Thus  the  esses  of  A»uA 
and  Montgomery  v.  Winiton  and  Lawatm,  3 
How.  Miss.  Kep.,  601 ;  of  Drake  et  al.  v.  GoUine, 
6  id.,  2.f8:  and  of  ffarringtonv.  O' ReUly  et  al. , 
9  Sm.  &  Marsh.,  216,  have  laid  it  down  as  the 
law  of  Mississippi  in  relation  to  real  as  well  as 
personal  estate,  "that  a  sale  made  under  an  ex- 
ecution which  issued  without  a  revival  of  the 
Judgment  is  not  absulutelv  void  but  voidable 
only,  and  cannot  be  avolaod  collaterally." 

This  last  question  this  court  do  not  feel  them- 
selves now  called  upon  in  settle;  oonsiderlng 
the  levy  under  the  Brst  judgment  against  Crane 
and  the  lien  thereby  created  as  liaving  been 
consummated,  and  the  property  placed  by  the 
proceedings  in  the  custody  of  the  law,  they  re- 
gard the  title  of  the  defendants  below  derived 
from  the  judgment,  the  levy  of  the Jterifaeias, 
and  sale  under  the  vendiUoni  expojia*.  as  regu- 
lar and  valid,  and  one  which  should  have  been 
suBtdned. 

The  judgment  ofVte  District  Court  is  therefore 
reversed,  and  the  cause  remanded  to  that  court  to 
be  tried  upon  a  venire  facias  de  novo,  in  conform- 
iijf  with  this  opinion. 

OBDEK. 

This  cause  came  on  to  be  heard  on  the  tnui- 
script  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
295*]  *Mis9is8ipp_i,  and  was  argued  by  coun- 
sel :  on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby  reversed,  with 
costs;  and  that  this  cause  be,  and  the  same  is 
hereby  retnanded  to  the  said  District  Court,  with 
directions  to  award  a  tenire  facias  de  novo,  and 
to  proceed  therein  tn  conformity  with  the  opin- 
ion of  this  court. 

ated— t  Wall.,  MS. 


THOMAS  TREMLETT,  Plaintiff  in  Error, 
e. 

JOSEPH  T.  ADAMS. 

Bonded  Warehousing  Act — Mtisi  be  supplement- 
ed by  regulation  ef  Secretary  cf  Treasury,  as  to 
port  d^tery. 

The  Tariff  Law  or  July  30,  ISiO  (9  Stat,  at  Large, 
reduced  the  duties  on  Imported  coal,  and  was  to 
take  effect  on  the  Zd  of  December,  ISM.  The  sixth 
section  nrovMed  that  all  roods,  wbioh  might  bo  In 
the  puhllc  storea  on  that  oay,  should  pay  only  the 
reduced  duty. 

On  tho  Sth  of  Aupuflt.  1840  (9  Stat,  at  Large,  13), 
CongresapasnedtheWurehouslnir  Act,  suthorizlag 
Importers,  under  certiiln  clrcumataucem  to  deposit 
their  good*)  In  tho  public  stunts,  and  to  draw  (hein 
out  and  pay  the  duties  atHiiy  time  within  one  year. 

But  thia  right  was  ennSned  to  a  port  of  entry,  un> 
loss  extended,  by  regulation  of  the  Soorelary  of  the 
Treasury,  to  «  port uf  delivery. 

Therefore,  where  New  Bedford  was  the  port  of 
t-ntry,  and  Waretiam  a  port  of  delivery,  the  col- 
lector of  New  Bedford  (acting  under  the  directions 
of  the  Secretary  of  the  Treasury)  was  right  In  re> 
fusing  coal  to  be  entered  for  warchouelng  at  Ware- 
ham. 

Where  an  Importer  deposited  a  sum  of  money,  as 
estimated  duties,  with  the  collector,  whloh,  upon 
adjustment,  was  fOund  to  exceed  the  true  duty  by 
a  small  amount,  and  the  collector  offered  to  pay  ft 


THB  USTTBO  StATU.  ]86> 

back,  but  the  Importer  refused  to  reoelve  It,  th«  ez> 
Isteooe  of  this  small  balaooela  notauSoleat  reaaon 
Cor  reversing  the  judgment  of  the  Clroult  Courts 
whlob  was  In  favor  of  tb»  oolleotor. 

THIS  caae  was  broiu^t  up  by  writ  of  error 
from  the  Circuit  Court  for  the  District  of 
Massachusetts. 

It  was  a  suit  brought  in  the  Circuit  Court  by 
Thomas  Tremlett,  a  merchant  of  Boston,  against 
Adams,  the  Collector  of  the  port  of  New  Bed- 
ford, for  return  of  duties 

The  case  Is  stated  In  the  bill  of  exceptloiu, 
which  was  as  follows: 

This  was  an  action  of  atsumpeU.  broufcht 
against  the  defendant.  Collector  for  the  port  of 
New  Bedford,  to  recover  theaum  of  twenty-two- 
hundred  and  sixty-seven  dollars,  aeventy-aeven 
cents,  and  interest,  excess  of  duties  upon  snndry 
cargoeaof  coal,  imported  into  the  port  of  Ware- 
ham,  in  the  collection  district  of  Now  Bedford, 
by  the  plaintlflf,  and  claimed  to  be  iUegatly  ex- 
acted by  said  d^endant,  and  paid  by  sua  pbint- 
ifl  under  protest. 

At  the  trial  of  the  case  before  his  Honor, 
Judge  Sprague,  the  following  facts  were  ad- 
milted  hv  the  defendant,  namely: 

Ist.  That,  in  the  months  of  September  and 
October,  1846,  •xhe  plaintilf,  Thomas  [*896- 
Tremlett,  a  merchant  of  Boston,  imported  from 
Pictou,  in  Nova  Scotia,  into  the  port  of  Ware- 
ham,  la  the  collection  district  of  New  Bedford^ 
nine  cargoes  of  coal,  as  follows,  namely : 
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Amounting,  in  the  aggregate,  to  l,4fi8T{ 
chaldrons,  or  1,923  tons,  8  cwt.  1  qr.  26  Iba., 
as  appears     the  custom  house  reewds. 
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Tbem  Kvenl  csigoee  of  coal  were  ehipped  at 
Flctou,  for  the  port  of  Warebam,  a  port  of  de- 
imj  only;  aad,  upon  Uie  arrival  at  tbat  port 
<rf  die  flnt- mentioned  vessel,  the  brig  Indus,  on 
ortlwal  the  8d  uf  September,  1840,  tbe  plaint- 
iff made  application  at  the  custom  house  in  New 
Bedford,  to  the  defendant,  Joseph  T.  Adams, 
then  Collector  at  said  port,  to  enter  said  coal, 
for  nrebousiog,  at  Wareham,  aforesaid,  un- 
der the  provisions  of  the  Act  of  Congress,  en- 
tilkd,  "  An  Act  toestablisb  a  warehousing  os- 
tein," &c.,  passed  August  6th,  1646.  But  the 
defendant  refused  to  allow  the  plaintiff  to  enter 
Mid  coal  for  warehousing,  as'aforesaid,  under 
the  Act  afor^d,  because  a^d  Wareham  was 
Beta  port  of  catty,  but  a  port  of  delivery;  and 
reqaired  him,  if  he  would  land  said  coal  at  said 
Wareham,  to  enter  the  same  under  ihe  Act  for 
tbe  collection  of  duties,  passed  August  80tb, 
1842,  and  to  deposit  $265  to  cover  the  duties 
wbidi  might  be  found  to  be  legally  due  and 
payable  t^reon.  The  plaintiff,  in  order  that 
nid  vessel  might  be  permitted  to  discbarge  her 
cwgo,  complied  with  this  requisition,  first  ea- 
loug  the  following  protest  in  writing: 

"  fprotest  against  paying  duties,  wishing  to 
warehouse  the  coal  per  brig  Indus,  from  Pictou 
aadsigned  " Thomas Tremlett,  by  hla attorney, 
Jacob  Farter." 

The  usual  permit  was  then  granted  by  the 
ccdlector,  to  land  the  coal  from  said  vessel  at 
aid  Wareham,  and  the  coal  was  accordingly 
landed;  and.  upon  the  arrival  at  said  Wareham 
of  the  other  cargoes  of  coal,  by  ^e  several  ves- 
297*]  sels  above  named,  *eaid  plaintiff  made 
Kke  applications  to  the  defendant,  at  the  col- 
lector's office  at  New  Bedford,  to  enter  each 
cargo  for  warehousing  under  said  Act  of  Au- 
gost  0th,  1846,  at  Wareham,  aforesaid. 

But  the  defendant,  in  like  manner,  as  in  the 
caw  of  The  Brig  Jndm,  refused  permission  to 
warehouse,  as  aforesaid,  and  required  the  plaint- 
iff to  make  the  same  entry  as  in  that  case,  and 
deposit  a  sum  of  money  upon  the  entry  of  each 
careo,  sufficient  to  cover  the  duties  which  might 
be  found  to  be  legally  due  and  payable  thereon, 
under  the  provisions  of  the  Act  oi  August  30th, 
1842,  the  plftintifl  first  entering  a  protest  in 
writing,  in  each  case,  and  upon  the  entry  of 
each  caigo.  in  manner  and  form  as  in  the  case 
of  Tht  Brig  2ndiis,  above  mentioned ;  and  said 
coal  was  thereupon  landed,  and  deposited  in  the 
same  manner  as  that  per  brig  Indus. 

2d.  That  all  of  said  coal,  landed  at  said  Ware- 
ham from  the  above-named  vessels,  was  depos- 
ited in  one  pile,  and  remained  in  the  place 
where  it  was  originally  deposited  until  after 
December  19lh,  1S46. 

Sd.  That  the  aggregate  sum  deposited  with 
the  defendant  by  the  plaintiff,  to  cuver  the 
amount  of  dulies  on  the  several  cargoes  of  coal 
above  mentioned,  was  $8,403,  and  the  duties  on 
•aid  coal,  computed  under  the  Tariff  Act  of  Au- 
gut  80,  1842,  would  amount  to  f  3,864.14;  tbat 
by  the  Act  of  July  80.  1846',  the  duties  on  the 
coal  in  question  would  amount  to  $1,135.23. 

4lh.  That  tbe  brigs  Indus  and  Mary  Sophia 
were  British  vessels;  that  it  has  been  tbe  invari- 
able practice  of  tbe  collectors  at  New  Bedford, 
tor  more  than  twenty  years,  to  allow  foreign 
vesels  the  same  rights  and  privileges,  as  to  un- 
lading aad  discharging  their  cargoes  at  the  port 
ot  Warebam,  that  are  granted  to  American  ves- 
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sets,  and  that  no  objetttion  waa  made  or  inti- 
mated by  the  defonduit  to  the  plaintiff  to  hla 
landing  the  cargoes  of  said  "Indus"  and 
"  Mary  Sophia"  at  said  Wareham. 

6tb.  That  said  Wareham  is  the  principal  port, 
in  the  collection  district  of  Now  Bedford,  where- 
coal  Is  imported  for  consumption. 

6th.  That  the  defendant,  on  or  before  the- 
19th  of  December,  1846.  delivered  to  the  plaint- 
IfTs  attorn^  a  statement  of  the  balance  due  to 
the  pl^ntifi  for  mon^y  depceited,  over  and 
above  the  amount  of  duties  claimed  on  the  nine 
cargoes  of  coal  aforesaid,  amounting  to  $88.86, 
and  offered  then  to  pay  the  same  to  M.  Parker, 
the  plaintiff's  attorney,  which  he  declined  to- 
receive;  and  that  on  the  18th  of  November, 
1849,  Mr.  Adams,  the  defendant,  tendered  the 
same  amount  in  specie  to  Thomas  Tremlett, 
the  plaintiff,  at  his  office  in  Boston,  which  ho 
refused  to  receive,  and  informed  Ihe  defendant 
that  in  1846  he  instructed  Mr.  Bukcr,  his  at- 
torney, not  to  receive  it. 

*7tb.  That  the  paper  hereto  annexed  ["298- 
marked  A,  is  a  true  copy  of  the  commission 
under  which  D.  Nye  acted  as  an  officer  of  the 
revenue,  from  the  date  of  the  commission  tilt 
after  Januaiy,  1849;  and  ttutt  the  paper  marked 
B,  annexed  hereto,  is  a  true  copy  of  an  offlciak 
letter,  received  by  D.  Nye  from  said  defendant, 
at  or  about  the  time  it  bears  date,  and  that  the 
papers  annexed,  marked  C  and  D,  are  true 
copies  of  official  letters  receiv^  by  the  defend- 
ant from  Ihe  Secretary  of  the  Treasury  of  the 
United  Stales. 

Boston,  December  18th,  1649. 

(The  paper  marked  A  was  merely  an  author- 
ity to  David  Nye  to  act  as  deputy-collector, 
inspector,  ganger,  weigher  and  measurer,  for 
the  port  of  Wareham,  dated  October  8,  1843. 

The  paper  marked  B  was  an 'authority  to 
Nye,  from  Adams,  under  tlie  authority  of  the 
Secretarv  of  the  Treasury,  to  warehouse  coal, 
&c.,  at  Wareham,  uniler  the  Warehousing  Act 
of  1646.  But  this  authority  waa  dated  August 
22.  1846. 

The  paper  marked  C  was  dated  August  27th, 
1848,  and  was  a  letter  from  the  Secretary  of 
the  Treasury  to  Adams,  refusing  to  allow  any 
article  to  be  warehoused  without  the  limits  of 
a  port  of  entry. 

The  paper  marked  D  was  from  the  same  to 
same,  elated  July  5th,  1849,  merely  saying  that 
the  District  Attorney  had  been  instructed  to 
defend  Adams  in  the  suit  brought  by  Tremlett.  > 

Upon  those  facts  tbe  plaintiff,  by  his  coun- 
sel, requested  the  court  to  rule  and  instruct  the 
jury— 

1st.  That  the  right  or  privilege  of  warehous- 
ing goods  at  any  ports  or  places  within  tho 
United  Slates  is  regulated  by  the  laws  of  Con- 
gress, which  specify  the  ports  and  places  at 
which,  and  the  manner  In  which,  such  ware- 
housing shall  be  permitted,  and  that  no  dis- 
cretion as  to  the  selection  of  such  ports  or 
places,  or  as  to  the  manner  in  which  such 
warehousing  shall  be  allowed,  is  reposed  in 
the  collector,  or  any  other  executive  officer. 

The  plaintiff  furtlier  requested  the  court  to 
rule  and  instruct  the  jury — 

2d.  Tbat  by  law  there  is  no  distinction  as  to 
the  exercise  of  such  right  of  warehousing 
between  ports  of  entry  and  ports  of  delivery, 
and  Uiatif  Uie  plaintiff  at  the  time  had  a  right, 
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nnder  the  existing  laws,  to  wareliouse  his  goods 
in  a  port  of  entr;  in  any  district  in  the  UnUcd 
States,  lie  had  equally  a  right  to  warehouse 
tiiem  at  any  poK  of  deliTery  in  such  district, 
upon  complying  with  the  requirements  of  the 
laws  regulating  the  warehousing  of  goods. 

The  plaintiff  further  requested  the  court  to 
rule  and  instruct  the  jury — 

8d.  That  the  plaintiff,  liein^  unlawfully  pre- 
299*]  vented  from  warehousing  *liiB  goocfaai 
aforesaid,  and  required  to  pay  duties  upon 
tliem  according  to  the  rates  established  by  the 
Tariff  Law  of  1842.  ought  to  recover  of  the 
defendant  the  difference  between  the  amount 
of  duties  chargeable  under  the  Tariff  Act  of 
184S  uid  that  under  the  Tariff  Act  of  1846, 
and  interest  thereon  from  the  time  of  payment 
of  the  several  sums. 

The  plaintiff  further  requested  the  court  to 
rule  and  instruct  the  jury — 

4th.  That  if,  upon  the  facts,  the  plaintiff 
could  not  recover  the  whole  of  the  difference 
between  the  amount  of  duties  properly  charge- 
able under  the  Act  of  1842,  and  the  amount 
properly  chargeable  under  the  Act  of  1846,  he 
was  entitled  to  recover  the  sum  of  $38.88, 
being  the  surplus  in  the  defendant's  hands  over 
and  above  the  amount  of  the  duty  properly 
chargeable  according  to  the  Act  of  1842.  But 
the  court  refused  to  give  the  instructions  so 
prayed  for;  but  on  the  contrary  thereof,  did 
rule  and  instruct  the  jury  that  the  plaintiff 
-could  not  maintfun  his  action,  nor  recover 
either  of  said  suras  of  money,  or  any  part 
thereof;  to  all  which  rulings  and  instructions 
the  plaintiff  excepts,  and  prays  that  hb  excep- 
tions may  be  allowed. 

Pbleg  Spbaoue,  [seal.] 
Judge,  &c. 

The  jury  atxordingly  found  for  the  defend- 
ant, and  upon  these  exceptions,  the  case  came 
up  to  this  court. 

It  was  argued  by  Mr.  Sheman  for  the 
plaintiff  in  error,  and  by  Mr.  Bibb  for  the 
-defendant  in  error.  There  was  also  an  elab- 
orate brief  on  the  same  side,  filed  by  Mr. 
<:ritteiid«n  (Attorney-General). 

Mr.  Sherman,  for  the  pltdntiff  in  error,  con- 
tended that  the  court  below  erred — 

1st.  In  refusing  the  instructions  prayed  for 
in  behalf  of  the  plaintiff  below. 

3d.  In  the  instructions  which  it  gave  to  the 

(^e  arguments  of  the  counsel  upon  both 
aides  were  founded  upon  a  minute  examination 
of  preceding  laws,  which  it  would  be  difflcult 
to  compress  within  reasonable  limits,  and  at 
the  same  time  do  justice  to  the  arguments. 
The  reporter,  therefore,  confines  himself  to  a 
mere  statement  of  the  points.) 

Mr.  Sherman  united  both  the  above  points 
in  his  arguments'. 

Ist.  That,  under  the  CSonstitution  and  laws 
of  the  United  States,  a  right  existed  to  ware- 
house the  coal  at  a  port  of  delivery. 

2d.  The  right  to  warehouse  at  the  port  in 
question  l)eing  given  by  law,  the  plaintiff  could 
not  be  deprivra  of  that  right  by  any  instruc- 
tions issued  by  the  Secretary  of  the  Treasury  to 
300*3  carry  the  *Act  into  effect.  (Sec.  6  of 
Warehousing  Act.  9  Stat,  at  I^rge,  66:  Tracy 
&  BaUtter  v.  Swartwmt,  10  Pet.,  95;  Elliot  v. 
StoarhMui,  10  Pet.,  158;  and  Ori^  v.  nomp- 
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mn,  10  How.,  384,  decided  at  the  last  term  of 
the  Supreme  Court.) 

8d.  The  defendant,  as  collector  of  the  cus- 
toms, having  deprived  the  plaintiff  of  the  right 
to  warehouse  his  said  nine  cargoes  of  coal^ 
Warefaam,  and  to  enter  the  same,  under  the 
Tariff  Act  of  July,  1846,  upon  the  payment  of 
$1,185.18,  the  duty  imposed  on  the  same 
that  Act,  and  exacted  of  the  plaintiff  a  deposit 
of  tnoney,  as  for  duties,  amounting  to  $3,408, 
the  plaintiff  has  a  right  to  recover  the  difference, 
with  interest. 

4th.  Or,  otherwise,  if  it  be  decided  th^  the 
duties  were  leg&lly  due  under  the  Tariff  Act  of 
184S,  amounting  to  $3,864.11.  the  plaintiff 
having  deposited  with  the  defendant  tlie  sum 
of  $8,403,  is  entitied  to  recover  the  difference, 
viz.:  $88.89.  with  interest.  {Bovden  v.  Moore, 
6  Mass.  R.,  365.  860;  Breed  v.  Hurd.  6  Pick., 
856;  Whipple  v.  A'ewton.  17  Pick..  168.) 

On  the  other  hand,  the  counsel  for  the  de- 
fendant in  error  contended  that  the  first,  second, 
and  third  instructions,  as  moved,  were  not 
according  to  the  law  of  the  case  upon  the  facts 
established  by  the  evidence,  and  facts  pertinent 
to  the  issue,  which  no  evidence  conduced  to 
prove  (and  are  therefore  to  be  considered  as  not 
having  existed).  They  would,  if  given,  have 
misled  the  jury. 

The  first  and  second  instructions  moved, 
ntisconstrue  the  revenue  laws.  Important  dis- 
tinctions between  ports  of  entry  apd  delivery, 
and  ports  of  delivery  only,  are  made  by  t&e 
laws.  The  Secretary  of  the  Treasury  had  a 
discretion  to  refuse  to  suffer  coal  to  be  ware- 
boused  at  ports  of  delivery  only,  where  no 
collector,  naval  officer  or  surveyor  resided; 
where  the  collector  of  the  port  of  entry  had  to 
discharge,  at  one,  two  or  tiiree  ports  of  deliv- 
ery only,  annexed  to  his  collection  district,  all 
the  duliefl  of  collector,  naval  <^cer  and  sur- 
veyor; and  where,  in  the  opinion  of  the  Secre- 
tary, the  additional  charge  of  a  permanent 
otflcer  to  reside  at  the  port  of  delivery  only, 
with  the  rent  to  t>e  paid  for  warehouses,  would 
overgo  the  recdpts  from  storage,  and  diminish 
the  revenue  at  such  port  of  delivery  only. 

The  third  instruction  moved  by  the  plaintiff, 
when  applied  to  the  facts  of  the  case,  assumes, 
in  the  first  place,  that  the  Secretary  of  the 
Treasury  "  unlawfully '"prevented  the  ware- 
housing of  the  coal  at  Wareliam ;  and  in  the 
next  place,  assumes  that  because  the  collector 
obeyed  the  instructions  of  the  Secretary,  tbe 
defendant  became  a  wrong-doer;  and  in  the 
third  place,  assumes  that  the  defendant  Is  liable, 
and,  in  tlie  language  of  the  count,  became 
indebted  to  the  plaintiff,  and  promised  him  to 
*pay  the  difference  of  duty  m  the  coal  r*301 
between  the  Tariff  of  1842,  and  thirt  of  Decom- 
ber,  1846. 

If  the  Secretary  of  the  Treasury  had  been 
sued  as  tbe  wrong-doer  instead  of  the  collector, 
the  Secretary  could  have  defended  and  nudn- 
tatned  his  instructions  against  warehousing 
coal  at  Warehom,  a  port  of  delivery  only,  as 
being  a  lawful  exercise  of  a  discretionary  power 
confided  by  the  revenue  laws  existing  before 
the  Act  to  establish  a  system  of  warehousing, 
not  impaired  by  that  Act.  hut  confirmed  by  its 
fifth  section;  which  discretionary  power  so 
given  by  the  laws,  was  necessary  and  proper  to 
Qie  uniformity  and  efllciency  of  the  system  of 
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nrenue  from  the  customs,  over  which  the  Ju- 
dicbl  Depanment  has  do  control. 

lie  second  proposition  assumed  by  the 
pUotiff,  that  the  aefendant.  in  obeying  the 
uutractioDs  tohim  collector,  by  the  oecre- 
tuy  of  the  Treasuiy,  against  warehousing  the 
coal  tt  the  port  of  Warehani,  became  thereby 
a  wrong  doer,  and  liable  to  the  plaintiff  for 
dimages,  would  not  follow,  If  it  were  conceded 
that  the  Secretary  of  the  Treasury,  in  the  ex- 
ercl*e  of  his  functions,  erred  In  the  construction 
of  the  revenue  laws.ond  thereupon  issued  wrong 
iDBtractions  to  the  collector  against  warehoos- 
ioe  at  Wareham. 

The  third  assumption,  as  to  the  amount  of  the 
remote  consequential  damages,  would  not  fol- 
low from  the  plaintiff's  first  and  second  prem- 
im  U  ther  were  conceded. 

The  conauct  of  the  defendant,  as  collector, 
whether  he  pursued  the  right  line  of  bis  duty, 
or  departed  from  it  and  became  a  trespasser, 
and  if  a  wrong-doer  for  what  damages  he  be- 
C3un«  responsible,  are  matters  to  be  adjudged 
by  the  kws  in  force  defining  bis  duties  as  col- 
lector at  the  time  when  the  plaintiff  made  his 
pnriest  against  the  conduct  of  the  collector; 
not  by  the  error  of  the  Secretaiy  of  the  Treas 
my,  whom  the  law  had  put  over  him  as  a  light, 
a  guide  and  a  buckler;  nor  by  hiws  which 
did  not  take  effect  until  months  after  the 
plaintiff's  protest;  nor  by  the  after  voluntary 
act  of  the  plaintiff  htmself,  of  omlsdon  or  com- 
miaion. 

1^  fourth  instruction  moved  relates  to  the 
<um  of  938,06,  twice  tendered  to  the  plaintiff, 
and  twice  refused. 

This  is  certainly  a  small  business,  a  little 
matter,  a  very  trifling  matter,  wherewith  the 
plaintiff  hath  elected  (after  two  tenders  and  re- 
fusals) to  eneaze  the  time  and  attention,  flrst, 
of  the  Circuit  Court  of  the  United  Slate8,byan 
action  originally  brought  therein,  whose  cog- 
Bizaoee.  as  denned  law,  is  intended  to  be 
limited  to  cases  "where  the  matter  in  dispute 
eicceds,  exclusive  of  costs,  the  sum  or  value 
of  fire  hundred  dollars,"  and  second,  the  limt' 
and  attention  of  this  court,  whose  appellate ^u- 
rivliction  in  such  like  canes  is,  by  the  law  m 
302*]  tended  to  be  confined  to  'matters  in  dis- 
p<w  exceeding  the  sam  or  value  of  two  thou- 
auid  dollara,  exclusive  of  costs. 

If  the  plaintiff  had  truly  stated  his  said  de- 
nuud.  fur  the  said  sum  of  $38.66,  neither  the 
llrcuil  Court  nor  this  court  could  have  held 
<»gnizance  of  the  pica.  But  b^  refusing  thiH 
turn  wb<;n  tendered,  and  by  mixing  this  matter 
with  bis  protest  about  the  warehousing,  and, 
bf  stating  his  demand  at  flvo  thousand  dollars, 
be  has  compelled  the  Circuit  Court  and  this 
eoort  to  hold  cognizance  of  bis  complnint. 

If  the  jury  had  found  for  the  plaintiff  the 
snm  of  1^.06,  then,  nccordiuz  to  the  twentieth 
•ection  of  the  Judiciary  Actora4th  September, 
"he  shall  not  be  allowed,  but,  at  the  dis 
cretiui  of  the  court,  may  be  adjudged,  to  pay 
tout." 

When,  upon  the  facts  given  in  evidence,  the 
t^tiB  moved  this  fourth  instruction,  that 
"be  was  entitled  to  recover  the  sum  of  $^.66," 
be  thereby  confined  and  dwindled  his  demand 
to  that  sum;  the  court  was  called  to  adjudicate 
ss  lo  that  sum;  to  lend  Its  assistance  to  the 
pfabiiff  to  recover  that  sum  and  no  more;  a 
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matter  far  beneath  the  cognizance  of  that 
courL 

Mr.  Chi^JvMiee  Tajiey  deUvered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  by  the  plfdntiff 
against  the  Collector  of  the  port  of  New  Bed- 
ford, for  refusing  to  permit  the  plaintiff  to  en- 
ter for  warehousing  at  Wareham  sundry  car- 
goes of  coal,  imported  from  Pictou,  Nova 
Scotia,  which  were  shipped  for  Wareham,  and 
arrived  in  the  months  of  September  and  Octo- 
ber.  1846.  Wareham  was  a  port  of  delivery  in 
the  collection  district  of  which  New  Bedford 
was  the  port  of  entry;  and  the  Collector,  in  re- 
fusing to  permit  them  to  be  entered  for  ware- 
housing at  Wareham,  acted  under  the  directions 
of  the  Secretary  of  the  Treasury.  The  plaintiff 
was  required  to  pay  in  cash  the  duties  imposed 
by  the  Act  of  1842,  before  the  permit  for  htnd- 
Ing  at  Wardum  was  granted.  And  this  suit 
is  Drought  to  recover  the  difference  between 
the  duties  paid  and  the  duties  to  which  the 
coal  would  have  been  liable  if  it  bad  been 
warehoused  at  Wareham  and  remained  in  store 
as  the  plaintiff  desired  until  the  reduced  tariff 
went  into  operation.  The  case  depends  upon 
the  construction  of  the  Warehousing  Act  of 
August  6, 1846. 

The  law  is  framed  in  very  general  terms,  re- 
ferring to  other  laws  for  some  of  its  i^ulatlons; 
and  containing  but  few  specific  direcuona  as  to 
the  manner  In  which  it  should  be  carried  into 
execution.  And  it  authorizes  the  Secretary  of 
the  Treasury  to  make  from  time  to  time  such  reg- 
ulations, not  inconsistent  with  law,  as  might 
be  necessary  to  give  full  effect  to  the  pn>vis> 
ions  of  *the  Act,  and  secure  a  Just  ac-  r*303 
countability  under  it.  Tbii  mode  of  legisla- 
tion has  n^urally  led  to  some  ambiguity,  and 
has  given  rise  to  this  controversy. 

The  Act  went  into  operation  on  the  day  it 
was  approved  by  the  President  And  the 
plaintiff  insists  that,  under  its  provisions,  he 
was  entitled,  as  soon  an  it  passed,  to  land  his 
^oodsHt  the  portiif  delivery  upon  bonding  for 
the  duties;  and  to  have  them  placed  there  in 
store  in  order  to  avail  himself,  if  he  thought 
proper,  of  the  reduced  tariff,  which  took  effect 
nn  the  3d  of  December,  in  the  same  year.  The 
6th  section  of  the  Tariff  Act  of  July  80,  1846, 
which  passed  a  few  days  before  the  Ware- 
housing Act,  of  which  we  are  now  speaking, 
provided  that  all  goods  imported  after  the  pas- 
sage of  that  law,  and  remaining  In  the  public 
stores  on  title  2d  of  December  following,  when 
■he  Act  went  into  operation,  should  be  subject 
to  no  other  duty  upon  entry  thereof  than  If 
they  had  been  imported  after  that  day. 

In  expounding  the  Warehousing  Act,  it  must 
be  borne  in  mind  that  It  was  not  passed  for 
the  purpose  of  enabling  the  importer  to  avail 
himself  flf  the  reduced  rates  of  duty.  It  is  a 
part  of  the  general  and  permanent  system  of 
revenue ;  and  its  evident  object  is  to  facilitHte 
and  encourage  commerce  by  exempting  the 
importer  from  the  payment  of  duties,  until  he 
is  ready  to  bring  his  goods  into  market.  The 
opportunity  it  afforded  of  taking  advantage  of 
the  reducM  rates  of  duty  was  an  accidental 
circumstance  ui^ng  from  the  time  at  which  it 
happened  to  be  passed.   The  proTisions  in  the 
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eth  section  of  the  Tariff  Act  of  JuIt  80,  1846, 

had  DO  reference  to  goods  entered  for  ware- 
housing. There  was  no  law  at  that  time 
which  authorized  the  Importer  so  to  enter 
them.  And  alUiough  the  Warehousing  Act, 
which  passed  a  few  days  afterwards,  enabled 
the  Importer,  by  warehousing  his  goods,  to 
take  the  benefit  of  the  provisions  of  the  previ- 
ous law,  yet  it  was  not  passed  for  that  pur 
pose.  And  tt  must  be  regarded  and  Interpreted, 
not  as  an  act  passed  for  a  temporary  purpose, 
or  to  meet  a  change  of  tariff,  but  as  one  intend- 
ed to  be  equally  applicable  to  goods  imported 
after  the  M  day  of  December,  us  to  goods  im- 
ported between  the  80th  of  July  and  that  lime. 
The  phantifl  had  the  same  1^  r^hts  in  this 
respect  at  the  time  he  offered  to  enter  his  ooal 
at  W  weham  as  an  importer  of  the  present  day, 
and  nothing  more;  and  no  greater  advantages 
were  intended  to  be  given  nim  by  the  Ware- 
housing Act. 

Previous  to  the  passage  of  this  Act  no  goods, 
chargeable  with  cash  duties,  could  be  Unded 
at  the  port  of  delivery  until  tbe  duties  were 
paid  at  tbe  port  of  entry.  Tbe  importer  had 
no  right  to  land  them  anywhere  until  they  had 
passed  through  the  custom  house.  And  they 
could  not  be  landed  at  the  port  of  delivery 
without  the  permit  of  the  proper  officer  at  the 
304*]  port  of  *eotry.  This  permit  in  effect 
delivered  them  to  the  owner  to  be  landed  under 
the  usaal  inspection,  and  sold  and  disposed  of 
as  he  thought  proper;  and  the  permit  could 
not  be  granted  unless  the  duties  had  been  paid. 

There  could,  therefore,  but  rarely  be  any 
necessity  for  public  stores  or  warehouses  at  a 
rt  of  delivery,  before  the  passage  of  the 
arehousing  Act. 
It  was  otherwise  at  ports  of  entry.  The  im- 
porter himself  had  no  right  to  land  them  even 
at  a  port  of  entry  before  the  duties  were  paid. 
But  when  tbe  entry  at  the  custom  house  was 
imperfect,  for  want  of  the  proper  documents, 
or  where  the  goods  were  damaged  in  the  voy- 
age, and  the  duties  could  not  be  immediately 
ascertained ;  or  the  cash  duties  were  not  paid 
after  the  forms  of  entry  hsd  been  complied 
with;  in  all  of  these  cases,  the  collector  was 
directed,  by  existiug  laws,  to  lake  possession  of 
such  goods,  and  place  them  in  public  stores, 
and  retain  them  until  the  duties  were  paid. 
And  as  all  of  this  was  to  be  done  at  the  port  of 
entry,  public  stores  were  necessary  at  such 
ports;  and  they  had  accordingly  been  provided 
for  by  law,  before  the  passi^  of  tue  Ware- 
houdng  Act, 

Now,  the  Warehousing  Act,  so  far  as  the 
landing  and  storing  of  goods  is  concerned, 
places  goods  entered  for  warehousing  upon  tbe 
same  footing  with  goods  upon  which  the  duties 
have  not  b^n  paid.  It  provides,  that  in  all 
cases  of  failure  or  neglect  to  pay  the  duties 
within  the  period  allowed  by  law  to  the  im- 
porter, to  make  entry  thereof,  or  whatever  the 
owner,  importer,  or  consignee,  shall  make  entry 
for  warehousing  in  the  manner  directed  in  the 
Act,  the  collector  shall  take  possession  of  the 
^^oods  and  deposit  them  in  the  public  stores,  or 
in  other  stores  to  be  agreed  on  by  tbe  collector 
or  other  chief  officer  of  the  port,  and  the  im 
porter  of  the  goods  to  be  secured  in  the  manner 
provided  for  in  the  Act  of  1818  relative  to  the 
warehousing  of  wines  and  distilled  spirils. 
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The  warehoused  goods,  therefore,  are  to  be 
taken  possession  of  by  the  same  officer  and 
stored,  and  treated  like  goods  upon  which  the 
importer  bad  failed  to  pay  duty.  And,  as  the 
latter  were  necessarily  to  betaken  possessionem 
at  the  port  of  entiy,  and  accustomed  to  be 
stored  there,  the  natural  inference  from  this  | 
association  is,  that  the  taw  contemplated  the  i 
stonwe  of  warehoused  goods  at  the  same  plsc^ 
and  did  not  mean  to  ^ve  tbe  importer  a  ri^b 
to  store  them  at  any  port  of  dehvery  to  which 
he  might  have  chosen  to  ship  them.  The- 
Warehousing  Act  gives  him  no  peculiar  priv- 
ileges over  tbe  Importer  of  goods  directed  to  be- 
placed  in  the  public  stores  because  the  duties 
were  not  paid;  not  any  greater  rig^t  to  select 
for  himself  the  place  of  storage. 

The  2d  section  of  the  Act  strengthens  this- 
construction  of  the  *lst  section.  It  1^*305 
provides  that  warehoused  goods,  deposited  in 
the  public  stores  in  the  manner  provided  in  the 
Ist  section,  might  be  withdrawn  and  trans- 
ported to  any  other  port  of  entry;  and  directs 
that  the  party  should  give  bond  for  the  deposit 
of  them  in  store,  in  the  port  of  entry  to  which 
they  shall  be  destined.  The  use  of  the  words- 
"ports  of  entry,"  in  this  provision,  implies  that 
they  were  to  be  stored  in  a  port  of  that  descrip- 
tion in  the  first  instance,  and  to  be  deposited 
again  in  a  like  port,  if  they  were  tranqiDrted 
coastwise. 

Again,  the  directions  as  to  the  manner  in 
which  they  are  to  be  secured  while  they  remain 
in  the  store,  and  to  be  delivered  to  the  party 
when  he  is  entitled  lo  receive  them,  leads  to  the 
same  conclusion.  They  cannot  be  withdrawn 
without  a  permit  from  the  collector  and  naval 
officer  of  the  port  at  which  they  are  stored. 
And  as  there  is  no  naval  officer  appcunted  or 
needed  al  a  port  of  delivery,  this  provision 
would  appear  to  have  contemplated  the  storage 
at  a  port  of  entry  and  not  of  delivery.  There 
are  certain  expressions  in  the  law  which  may 
be  applied  to  a  porl  of  delivery  as  well  as  of 
entry.  But  they  were  introduced  for  the  pur- 
pose of  authorizing  the  Secretary  of  the  Treas- 
ury, under  the  power  to  make  regulations,  to 
have  suitable  storehouses  to  provide  at  a  port 
of  delivery,  when  the  nature  and  ImpOTtance  of 
the  trade  might  require  it.  * 

The  Act  of  17gu,  c.  22,  sec.  21  (1  Stat,  at  i 
Large.  642),  autborizes  tbe  collector,  with  the 
approbation  of  the  principal  officer  of  the  | 
Treasury  Department,to  employ  proper  persons 
as  weighers,  gaugcrs,  measurers  and  inspect- 
ors al  the  several  ports  within  his  disirict;  and  i 
also,  with  the  like  approbation,  to  provide,  at 
the  public  expense,  storehouses  for  the  ufe-  j 
keeping  of  goods,  and  such  scales,  weights 
and  measures,  as  may  be  necessary.  Tbe  suc- 
retary  and  collector  were,  therefore,  under  Uils 
law,  to  determine  where  storehouses  were  nec- 
essary; and  might  provide  them  at  a  port  of 
delivery,  if  they  believed  the  interests  of  the 
public  and  of  commerce  demanded  it.  But 
the  law  confided  it  to  their  discretion,  to  deter- 
mine whether  they  should  or  should  not  be  pro- 
vided at  any  particular  port  of  delivery ;  and 
the  Warehousing  Act  has  not  changed  the  law 
in  this  respect,  and  does  not  require  that  there 
should  be  pi:bHc  storehouses  at  every  port  of 
delivery  at  which  the  importer  might  wish  to 
warehouse  his  goods. 

HOWAKD  13. 
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The  record  ■hows,  that  after  this  transactloD 
tfxJi  place,  tbeSecretairdld  authorize  goods  to 
be  w&rebcm!jed  at  Wareham.  But  the  question 
before  us  ia  not  whether  he  might  not  have 
■QtbOTiz^l  it  before;  but  whether,  independ- 
coUy  of  an;  regulation  by  the  Secretary,  the 
importer  had  not  an  absolute  right,  as  soon  as 
tlie  law  was  passed,  to  land  his  goods  at  the 
306*1  port  of  *deliveiy  to  which  they  were 
denined,  and  store  them  there,  upon  ^viog  the 
boods  which  the  law  requires.  We  think  he 
taid  not.  and  that  the  right,  givco  under  the 
Wirebouung  Act,  was  confined  to  a  port  of 
entry,  aniess  extended,  by  regulation  of  the 
Secfetarv,  to  a  port  of  delivery. 

Indeed,  the  execution  of  the  law  would  be 
impracticable  under  the  construction  contended 
for  by  the  plaintifT.  ForitdhwtsthattbeboDd 
Vt  be  taken  on  the  entry  for  warehousing,  shall 
be  prescribed  br  the  Secretary;  and  it  is  made 
htedafy  to  make  regulations  to  carry  the  law 
iotn  full  effect,  and  secure  a  just  accountability. 
These  things  require  lime;  and  the  collector 
could  not  act  without  them.  Yet,  if  the  plaiot- 
ilTs  construction  be  the  correct  one,  his  nght  to 
enter  his  ooal  for  warehouuugat  Wareham  was 
IS  ihwinte  the  day  aftM  the  law  passed  as  it 
was  when  be  offered  to  make  the  entry.  For 
if  the  tew  gave  him  the  right,  independently  of 
any  regulations  by  the  Secretary,  he  was  not 
bmind  to  wait  until  they  were  made  and  the 
fonn  of  the  bond  prescribed ;  but  might  have 
demanded  his  rights  on  the  7th  of  Auj^ust,  and 
iiue<l  the  Collector  if  he  failed  to  obtain  them. 
!t  is  evident  that  Congress  could  not  have  in- 
tended to  confer  upon  the  importer  this  right. 
Nor  can  the  law  receive  that  construction  with- 
oat  rejecting  the  provisions  which  authorize 
the  Secretary  to  prescribe  the  form  of  the  bond, 
«od  to  direct  the  manner  in  which  the  Act  was 
to  be  carried  into  effect.  These  provisions,  in 
rehtion  to  the  power  of  the  Secretary,  are  im- 
portant, and  were  Intended  to  guard  the  public 
u^ost  any  abuse  of  the  privileges  which  the 
Warebonnng  Act  gave  to  the  importer. 

Uoreover.  many  of  the  ports  of  delivery  are 
St  ptaoes  where  the  trade  is  trivial  and  unim- 
portant, and  where  il  would  be  difficult  to  pro- 
cure BultAble  storehou^  for  a  cargo  unexpect- 
edly arriving  and  demanding  to  be  warehoused. 
In  many  of  them  there  are  not  a  sufficient 
number  of  officers  to  superintend  the  landing 
tod  warehousing  of  a  cargo  of  an  ordinary 
ship,  and  guard  it  afterwards  from  being  im- 
properly withdrawn.  The  Warehousing  Act 
do«(  not  authorize  the  appointment  of  ad- 
ditional officers,  at  ports  of  delivery,  nor  pro- 
ride  for  any  additional  expenses  to  be  incurred 
bv  th«  public  in  carrying  it  Into  execution. 
And  if  the  collector  is  bound  to  grant  a  permit 
lo  Und  the  goods,  at  any  port  of  delivery  which 
tlK  importer  may  select  for  his  shipment,  it  is 
to  foresee  the  abuses  to  which  it  would 
:  and  the  frauds  that  might  be  practiced 
ander  it  Congress  can  hardly  be  presumed, 
from  any  general  or  ambiguous  language,  to 
have  iDtended.  in  this  law,  to  dispense  with  all 
tbe  aafwuards  which  had  been  so  carefully 
proridedand  preserved  in  previous  Acts.  We 
think  ndther  its  words  nor  its  manifest  object 
307*J  *will  justify  such  a  construction,  and 
that  tbe  Collector  was  right  in  refndng  the  per- 
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ndt  to  the  plaintiff  lo  land  and  warehouse  the 
coal  In  question  at  Wareham. 

As  regards  the  small  balance  of  the  plaintifTs 
deposit  which  remained  in  the  Collector's  hands 
after  the  payment  of  the  legal  duties,  it  is  no 
ground  for  reversing  the  judgment  of  the  Cir- 
cuit Court.  The  defendant  offered  to  pay  it, 
but  the  plaintiff  refused  lo  receive  it.  The 
money  placed  in  the  hands  of  the  Collector  for 
the  estimated  duties  was  a  deposit  in  trust  for 
the  United  States  for  tbe  amount  that  riiould 
be  found  actually  due:  and  for  the  plaintiff  for 
the  balance,  if  'any  should  remain  after  the 
duties  were  paid.  And  as  the  plaintiff  re- 
fused to  receive  this  balance  when  tendered, 
it  continues  a  deposit  in  the  hands  of  the  de- 
fendant with  the  nlahitiff'8  consent;  and  Jie 
cannot  subject  the  Collector  to  the  costs  and  ex- 
penses of  a  suit  until  he  can  show  that  it  is 
wrongfully  withheld. 

Thejut^ment  of  the  CireuU  Court  U  ^er^on 
ajjUrmed,  wUheontt. 

OHDBB. 

This  cause  came  on  to  t>e  beard  on  tbe  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  Is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  tlie 
said  Circuit  Court  in  this  cause  be,  and  tlie 
same  is  hereby  affirmed,  with  costs. 


THE   PHILADELPHIA,  WILMINGTON 
AND  BALTIMORE  RAILROAD  COM- 
PANY, PiMntifft  in  Error,  , 
V.  '  ' 
SEBRE  HOWARD. 

Bvidenee — official  erUriea  ttanding  in  piat*  of 
record,  admissible — docket  entry  of  action 
proves  pendency — treatment,  by  eouflsel  for 
eorporation,  of  paper  as  ita  deed  proves  teal— 
seaUng  and  deavenf  wives  condition  vrevitnts- 
ly  ma^—depo»itu>n  deceased  mtneee  in 
former  cause. 

Satoppel,  matter  of,  exkibtied  in  etndenee — de- 
fense in  action  of  assumpsit  operates  as,  in 
action  on  covenant. 

Where  tteo  parties  are  named  in  amtraet,  and 
but  one  seals,  he  alone  may  sue. 

Rules  as  to  constT^ing  covenants — eonetruction 
reservaUon  right  to  annvi  eoniraet  at  any 
time — Measure  of  dataagea. 

In  Haryland,  the  clerk  of  a  county  court  was  • 
properlr  admitted  to  prove  the  verity  of  a  oopr  of 
the  docket  entrlee  made  bj'  blm  as  ulerk,  becauEc, 
by  a  l&vr  of  Maryland,  no  teoholcal  record  was  re- 
quired to  be  made. 

And.  moreover,  the  fact  which  was  to  be  proved 
beings  merely  tbe  pondenoyuf  an  action,  proof 
that  the  entry  was  made  on  the  docket  by  tho  prop- 
er oBtoer,  was  proof  that  tbe  action  was  pendliiift 
until  the  other  party  could  show  Its  termination. 

Where  the  question  was.  whether  or  not  tbe  paper 
declared  upon  bore  tbe  corporate  seal  of  the  de- 
fendants (an  incorporated  company),  evidence  was 
admissible  to  show  that.  In  a  former  suit,  tbe  de- 
fendants hod  treated  and  relied  upon  tbe  Instru- 


Hot*.— Covenants,  when  dependentandwhentnde- 
^ndent.  See  note  to  Goldsborouffh  v.  Orr,  8  Wheats 
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ment,  as  ooe  beating  tbe  ooruorate  Kal.  And  it 
was  adnlaidble,  aJtbouvh  the  former  Butt  was  oot 
between  the  Mmeportle)):  and  althougb  the  for- 
mer nilt  was  BffalnM  one  of  three  corporations, 
which  had  afterwards  become  merged  Into  one, 
whfcb  one  was  the  present  defendant. 

Tbeadmlmlon  of  the  paper  asevldenoe  only  left 
tbe  question  to  the  Jury.  Tbe  burden  of  proof 
Still  remained  upon  tbe  plalatifiF. 
8U8^  ♦Thi-evWenceofthti  Preaident  of  the  Com- 
pany, to  show  that  there  was  an  understanding 
Between  bfuiself  and  the  plaintiff,  that  another 
person  should  also  sign  the  paper  before  it  became 
obllgatorri  was  not  admissible,  because  tbe  under- 
stating alluded  to  did  not  refer  to  tbe  time  when 
the  corporate  seal  was  affixed,  but  to  some  prior 
time. 

In  order  to  show  that  the  paper  In  question  bore 
the  seal  nf  the  oorpnralion,  It  was  admissible  to 
read  in  evidence  the  deposition  of  the  deceased  of- 
ficer of  tbe  corporation,  who  bad  affixed  the  seal, 
and  which  deposition  had  been  taken  by  tbe  de> 
fondants  In  toe  former  suit. 

If  the  defendants  had  relied  upon  the  paper  (n 

auestlon  to  defeat  tbe  plaintiff  In  a  former  suit, 
ley  are  estopped  from  denying  its  validity  in  this 
auit.  It  was  not  necessary  to  plead  the  eetoppel, 
because  the  state  of  the  pleadings  would  not  have 
justified  such  a  plea. 

Where  the  onveoant  purported  to  be  made  be- 
tween two  persons  by  name,  of  the  first  part,  and 
the  corporate  company,  of  the  second  part,  and 
only  one  of  tbe  persons  of  the  first  part  signed  the 
instrument,  and  the  covenant  ran  between  the 
party  of  the  first  part  and  Uie  party  of  tbe  aecoDd 
part.  It  was  proper  for  tlio  person  wbo  bad  signed 
on  the  first  partto  sue  alone  {because  tbe  covenant  i 
inured  to  tbe  benefit  of  those  wbo  were  parties 
to  It. 

In  this  particular  case,  a  covenant  to  finish  the 
work  by  a  certain  day,  on  the  oue  part,  and  a 
covenant  to  pay  monthly  on  the  other  part,  were 
distinct  and  independent  covenants.  And  a  right 
In  the  Company  to  annul  the  contract  at  anv  time, 
dtd  not  Include  a  right  to  forfeit  the  earnings  of 
tbe  other  party,  for  work  done  prior  to  the  time 
when  the  contract  was  annulled. 

A  covenant  to  do  the  work  acoordlntr  to  a  cer- 
tain schedule,  which  schedule  mentioned  that  It 
was  to  bo  done  according  to  tbe  directions  of  the 
engineer,  bound  the  Company  to  pay  for  the  work, 
which  WHS  executed  according  to  such  directions, 
although  a  profile  was  departed  from  which  was 
made  out  before  the  contract  waa  entered  Into. 

So,  also,  where  the  contract  was.  to  place  the 
waste  earth  where  ordered  by  the  engineer,  It  was 
the  duty  of  the  enirlueer  to  provide  a  convenient 
place;  and  if  be  failed  to  do  so,  the  other  party  was 
entitled  to  damages. 

Where  the  contract  authorized  the  Company  to 
retain  fif  reen  per  cent,  of  the  earnings  of  the  con- 
tractor, this  was  by  way  of  Indemnity,  and  not  for- 
ielture ;  and  they  were  bound  to  pay  It  over,  un- 
less the  Jury  should  be  satisfied  that  the  Company 
bad  sustained  an  equivalent  amount  of  damage  by 
the  default,  negligence,  or  mlsconduot  of  the  con- 
tractor. 

Wbwe,  in  the  progress  of  the  work,the  oonlract- 
or  was  stopped  by  an  injunction  Issued  by  a  court 
of  chancery,  he  was  not  entitled  to  recover  damaKCS 
for  tbe  delay  occasioned  by  It,  uuIcbb  the  Jury 
should  find  that  the  Company  did  not  use  reason- 
able dillsence  to  obtain  a  dissolution  of  the  In- 
junction. 

If  tbe  Company  annulled  the  contract  merely  for 
tbe  purpose  of  having  tbe  work  done  cheaper,  or 
for  tbe  purjpoeo  of  oppressing  and  injuring  the 
contractor,  be  was  entitled  to  recover  damages  for 
any  loss  of  profit  ho  might  have  sustained;  and  of 
the  reasons  which  Influenced  the  Company,  the 
Jury  were  to  be  tbe  Judges. 

THT8  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

Il  was  a  complicated  case,  the  decision  of 
which  involved  Dumerous  points  of  law.  as 
will  be  seen  by  the  syllabus  prefixed  to  this 
statement. 

There  were  ax  exceptions  to  the  admissibil- 
ity of  evidence  taken  during  the  progress  of 
the  trial  in  the  Circuit  Court.  The  plaintiff 
ISS 


below  tfaeo  oflfered  eleven  prayers  to  the  court, 
and  the  defendant,  thirteen.  The  court  laid 
aside  all  the  prayers  and  embodied  ils  iostnic- 
tions  to  the  Jury  in  thirteen  propositions. 

The  facts  of  the  case,  out  of  which  all  these 
points  of  law  anwe,  were  the  following: 

'Prior  to  1880,  there  existed  In  >lary-  [*309 
land  a  company  called  the  Delaware  and 
Maryland  luilroad  Company,  which,  by  an 
Act  of  tlie  [legislature,  passed  on  tbe  14th  of 
March.  1836,  was  united  with  ihe  Wilmington 
and  Susquehannah  Kailroad  Company;  tbe 
two  uDitea  taking  the  name  of  tbe  latter. 

It  will  be  perceived  that  this  company  is  oot 
w  nomine,  one  of  the  parties  to  the  present 
suit,  and  it  may  as  well  be  now  mentioned 
that  afterwards  a  further  union  of  companies 
took  place  by  virtue  of  a  law  of  Man'land, 
passed  on  20th  of  January-,  18S8.  The  follow- 
ing companies  were  united,  viz.:  The  Balti- 
more and  Port  Deposit  Railroad  Coiapany; 
The  Wilmington  and  Susquehannah  Railrotd 
Company:  ITie  Philadelphia.  Wilmington  and 
Baltimore  Railroad  Company— the  three,  thus 
united,  taking  tbe  name  of  the  latter  company, 
which  was  the  plaintiff  In  error. 

On  the  12th  of  July,  1836.  whilst  the  Wash- 
ington and  Susquehannah  Railroad  Company 
hi3  a  separate  existence,  a  contract  was  en- 
tered into  between  them  wid  Howard  for  the 
prosecution  of  the  wtH-k  in  Cecil  County,  in  tlie 
State  of  Maryland.  Two  copies  of  this  paper 
were  extant.  Tbcy  were  substantially  alike 
except  in  this:  that  one  of  them  (the  one  refer- 
red to  as  marked  B)  was  tsealed  bv  Sebre  How- 
ard, and  was  si^ed  by  James  t^anby.  Presi- 
dent, with  his  pnvate  seal  affixed.  It  was  not 
sealed  by  the  Railroad  Company.  The  other 
(referred  to  as  marked  A)  waa  signed  and  seal- 
ed by  Howard,  and  signed  also  by  Canby,  as 
President.  It  also  bore  an  impression  wnlch 
purported  to  be  seal  of  the  Company. 

This  latter  paper  was  the  basis  of  the  present 
suit,  which  was  an  action  of  covenant.  Some 
of  the  points, of  law  decided  In  the  case  refer 
to  the  paper,'  which  makes  it  necessary  to  in- 
sert it,  viz. : 

Agreement  between  Sebre  Howard  and  Hi- 
ram Howard,  of  the  first  part,  and  the  Wil- 
mington and  Susquehennah  Railroad  Company, 
of  the  second  part. 

The  party  of  the  first  part,  in  considcnition 
of  the  matters  hereinafter  referred  to  and  set 
out.  covenants  and  agrees,  to  and  with  the 
party  of  the  second  pan,  to  furnish  and  de- 
liver, at  tbe  proper  cost  of  tbe  said  {larty  of  tbe 
Qrst  part,  the  building  materials  which  are  de- 
scribed in  the  annexed  schedule,  to  the  said 
parly  of  thesecond  part,  together  with  the  nec- 
essary workmanship  and  lalrar  on  said  rail- 
road, and  at  such  times,  and  in  such  quantities, 
aff  the  ftarty  of  the  second  part  shall  dedgnate: 
and  faithfully,  diligently  and  in  a  good  and 
workmanlike  manner,  to  do.  execute  and  pa*- 
form  the  office,  work  and  labor  in  the  said 
schedule  mentioned. 

*And  the  parly  of  thesecond  part,  in  ('3 10 
consideration  of  the  premises,  covenants  and 
agrees  to  pay  the  party  of  the  first  part  the 
sums  and  prices  in  tbe  said  schedule  mentioned, 
on  or  before  the  first  day  of  November  next,  or 
at  sudi  other  times  and  in  such  manner  as 
ttierein  declared. 

^  HpWABD  13. 
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Provided,  bowerer.  ibai  in  case  the  party  of 
the  teoond  part  ahall  at  any  time  be  of  opinion 
that  thia  contract  is  not  duly  complied  with  by 
the  laid  partyof  the  first  part,  or  that  it  is  not 
in  doe  progress  of  execution,  or  that  the  said 
party  of  the  Srst  part  is  irregular,  or  negligent: 
thn,  and  in  such  case,  be  aball  be  authorized 
t> declare  thitcoDtract  forfelted,and  thereupon 
the  same  Bhall  become  null;  and  the  party  of 
theflrtt  part  shall  have  no  ^peal  from  the 
q>inioa  and  decu^on  aforesaid,  and  he  hereby 
reieaaea  all  right  to  except  to,  or  quesUon  the 
Bame,  in  any  place  or  under  any  circumstances 
whatever:  bat  the  party  of  the  first  part  shall  still 
remain  liable  to  the  party  of  the  second  part, 
for  the  damages  occasioned  to  him  bv  the  s^d 
DOD-compliaMe,  Irregularitsr,  or  negfigeace. 

And  mOTfded,  abo,  that  in  order  to  secure 
tbefaithfnl  and  punctual  performance  of  the 
eovenants  above  made  by  the  party  of  the  fint 
part,  and  to  indemnify  and  protect  the  partv 
of  the  second  part  from  loss  in  case  of  default 
and  forfeiture  of  this  contract,  the  said  party 
of  the  aeoond  part  shall,  notwithstanding  the 
provifldwi  in  the  annexed  schedule,  be  author- 
nedto  retun  in  their  lumds,  until  the  comple- 
tioD  of  the  contract,  fifteen  per  cent,  of  the 
DKioeys  at  any  time  due  to  the  said  party  of  the 
Brat  part.  Thus  coTenanted  and  agreed  by  the 
■aid  parties,  this  twelfth  day  of  July,  18S6,  as 
witiieta  their  seals 


Skbrk  Howard, 


SBAL. 
SKAL. 
8BAL. 
SEAL. 
BRAL. 


Jambs  Canby,  Pre^dent, 
Sealed  and  delivered  in  the  presence  of- 

WtumlM  p.  Bbobsoh.  [skal.] 

Schedule  referred  to  above. 

The  above-named  Sebre  Howard  and  Hiram 
Howard  contract  to  do  all  the  grading  of  that 
part  of  section  No.  0,  in  the  State  of  Maryland, 
of  the  Wilmington  and  Susquchanoah  Railroad, 
which  extends  from  station  No.  191,  to  Ihe  end 
of  the  piers  and  wharf  in  the  River  Suequehan- 
aah.  opposite  Havre  de  Grace,  according  to  the 
(tiiections  of  the  engineer,  and  according  to  the 
ipectflcatlon  hitherto  annexed,  for  the  sum  of 
twenty -six  cents  per  cubic  yard,for  every  cubic 
jwd  excavated;  the  said  section  to  be  com- 
phled  in  a  workmanlike  manner,  viz. :  one 
31 1*]  mile  from  ^station  No.  l&l,by  October 
15. 1886,  snd  the  lesldne  by  November  1,  ea- 
uiing. 

They  also  contract  to  make  the  embankment 
at  the  river  from  the  excavation  of  the  road, 
provided  the  haul  shall  not  exceed  a  distance 
of  dgiit  hundred  feet  from  the  eastern  termlna- 
tioD  of  the  said  enbankment;  all  other  portions 
of  the  hauling  together  not  to  exceed  an  aver- 
iHe  of  eight  hundred  feet ;  and  for  any  distance 
exceeding  the  said  average  the  price  is  to  be 
OIK  and  a  half  cents  per  cubic  yard  for  each 
haodred  feet. 

The  party  of  the  second  part  contracts  to  pay 
to  the  said  Sebre  and  Hiram  Howard,  the  said 
nm  of  twenty-six  cents  per  cubic  yard  in 
moBtbly  payments,  according  to  the  measure- 
ment and  valuation  of  the  engineer,  retaining 
from  each  payment  fifteen  per  cent,  until  the 
floal  completion  of  the  work.  If  any  addi- 
tional work,  in  consequence  of  water,  grub- 
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bing  or  hard  material.  Is  required  on  the  side 
ditch  or  ditches,  or  through  Cowden's  woods, 
the  same  is  to  be  decided  by  the  en^^eer,  as  in 
case  of  rock,  Aic. 

Specification  ef  the  manner  ^  grading  the  WU- 
mington  and  Suaquehanna  Bamoad. 

Before  commencing  any  excavation  or  em- 
bankment, the  natural  sod  must  be  removed  to 
a  depth  of  three  inches  from  the  wholesurface 
occupied  by  the  same,  for  the  purpose  of  after- 
wards sodding  the  slopes  thereof ,  and  all  stumps, 
trees,  bushes,  &c.,  entirely  removed  from  the 
line  of  road  as  directed  by  the  engineer.  In 
cases  of  embankment  a  grip  must  be  cut  about 
one  foot  deep  for  footing  the  slopes,  and  pre- 
venting them  from  slipping.  Tbe  embankmentB 
must  be  very  carefullv  carried  up  in  layers  of 
about  one  foot  in  thickness,  laid  in  hollow 
form,  and  in  bo  doing,  all  hauling  or  wheeling, 
whether  loaded  or  empty,  must  be  done  over 
the  same.  The  i^lopcs  of  excavatious  and  em- 
bankments will  be  one  and  a  half  horizontal  to 
one  perpendicular,  except  where  otherwise  or- 
dered by  the  engineer,  and  are  to  be  soddol 
with  the  sods  removed  from  the  original  surface. 

Side  ditches  and  back  drains  must  Iw  cut 
wherever  ordered  by  the  engioeer,  at  the  same 
price  as  tbe  common  excavarion.  The  pide 
ditches  will  on  an  average  be  about  nine  feet 
wide  on  top,  and  about  two  feet  deep,  and  will 
extend  along  a  great  portion  of  the  road.  In 
moat  places  where  embankments  are  to  be  made, 
the  cutting  of  tbe  adjacent  parts  is  about  suffi- 
cient for  their  formation  ;aQd  as  the  contractor  is 
supposed  to  have  examined  the  ground  and  pro- 
files, and  to  have  formed  his  estimates  accord- 
ingly, no  allowance  will  be  made  for  extra  haul- 
ing. Where  more  earth  ia  required  than  is  pro- 
cured from  the  excavations,  the  contractor  shall 
take  it  from  such  places  as  tbe  engineer  may 
*direct,  the  cost  per  cubic  yard  being  r*31a 
the  same  as  the  other  parts.  Where  there  is 
any  earth  from  the  excavations,  more  than  ia 
required  for  the  embankments,  it  shall  be  placed 
where  ordered  by  the  engineer. 

All  the  estimates  will  be  made  by  measuring 
the  excavations  only. 

Loose  rocks,  liouldcrs,  ironstone,  or  other 
pebbles,  of  a  less  weight  than  one  fourth  of  a 
ton,  are  to  be  removed  by  the  contractor  at  the 
same  price  as  the  common  excavation ;  but  in 
cases  of  larger  size,  or  for  blasting,  the  price 
shall  be  a  matter  of  special  agreement  between 
the  contractors  and  engineer,  and  if  the  former 
should  not  be  willing  to  execute  it  for  what  ap- 
pears to  the  engineer  a  fair  price,  tbe  latter  may 
put  the  same  into  other  hands. 

No  extra  allowance  will  be  made  for  cutting 
down  trees,  grubbing,  bailing,  or  other  acci- 
dental expenses. 

Measurements  and  estimates  will  be  taken 
about  once  a  month,  and  full  payment  will  be 
made  by  the  directors,  after  deducting  fifteen 
per  cent.,  which  deduction  on  each  estimate 
will  be  retained  until  the  entire  contract  is 
compteled,  which  must  be  on  or  before  the  — 

It  Is  distinctly  understood  by  the  contractors 
that  the  use  of  ardent  spirits  among  the  work- 
men is  strictly  forbidden. 

William  Strickland. 
Chief  Eng.  of  the  Wil.  &  Sus.  R.  R. 

Indorsed — S.  &  H.  Howard's  Contract. 
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Sebre  Howard  west  to  work  aloOe,  Htram 
Howard  nev^  haviDg  slgoed  or  partidpated  io 
the  contract. 

On  the  17th  of  September,  1836.  he  was 
served  with  an  injunction  issued  by  the  High 
Court  of  Chancery  of  Maryland,  against  the 
Maryland  and  Delaware  Railroad  C^ompany, 
il8  agents  and  servants,  commanding  them  to 
desist  from  the  prosecution  of  a  particular  part 
of  the  work. 

On  theSOth  of  October,  1886,  the  injunctiOD 
was  dissolved. 

On  the  18th  of  January,  1837,  the  directors 
of  the  company  passed  the  following  resolu- 
tion: 

A  communication  was  recdved  from  the 
chief  engineer,  repreaentlng  that  the  contract 
of  S.  &  H.  Howard  for  section  No.  0,  was  not  in 
due  progress  of  execution,  and  recommending 
that  It  should  be  forfeited,  which  was  read, and 
on  motion  of  Mr.  Gilpin,  the  following  resolu- 
tion was  adopted,  viz. : 

"  Whereas,  a  contract  was  duly  executed  be- 
tween S.  Howard  (acting  for  himself  and  H. 
Howard)  and  the  Wilmington  and  Susquehan- 
nah  Railroad  Company,  bearing  dat«  the  12th 
day  of  July  last,  whereby  the  said  8.  &  H. 
313*]  Howard  contracted,  for  the  "considera- 
tion  therein  menlioued.  to  do  all  the  grading 
of  that  part  of  section  No.  0,  of  the  sidd  rail- 
road, which  extends  from  station  No.  191  to 
the  end  of  the  piers  and  wharf  in  the  River  Sus- 
quehannah,  opposite  Havre  De  Grace,  accord- 
ing to  the  directions  of  the  engineer  of  the  said 
railroad,  and  to  the  specification  thereto  an- 
nexed, and  to  complete  the  same  by  the  time 
therein  mentioned;  and  whereas,  the  times  ap- 
pointed for  the  completion  of  said  contract  have 
elapwd,  and  the  work  is  not  yet  completed.and 
the  par^  of  the  second  part  is  of  the  opinion 
that  the  contract  Is  not  duly  complied  with  by 
the  party  of  the  first  part,  and  that  the  said 
contract  is  not  in  due  progress  of  execution: 
Therefore,  resolved,  that  the  laid  contract  be, 
and  the  same  Is  hereby  declared  to  be  for- 
feited." 

A  suit  was  then  brought  in  Cecil  County 
Court,  by  Sebre  and  Hiram  Howard,  a^inst 
the  Wilmington  and  Susquehannah  Railroad 
Company,  which  was  finally  disposed  of  at 
October  Term,  1847.  The  result  of  the  suit  ia 
shown  in  the  following  cop^  of  the  docket  en- 
triea,  which  were  admitted  in  evidence  by  the 
Circuit  Court,  but  the  admiBsibility  of  which 
conatituted  the  subject  of  the  first  bill  of  excep- 
tions. 

la  Cecil  Counts  Court,  October  Term,  1847. 

S.  &  H.  Howard,  use  of  Charles' 
Howard,  use  of  Hlnson  H.  Cole, 
$5,000,  use  of  Daniel  B.  Banks. 
$1,000, 

e. 

Thb  Wilminoton  and  SusquB- 

HANNAH  RaILKOAD  COMPANY.  J 

Preeedmido  and  record  for  Uie  court  of  appeals ; 
leave  to  amend  pleadings;  narr.  filed;  pleas; 
limiliter;  replication  and  demurrer;  leave  to  de- 
fendant to  amend  pleadings;  amended  pleas; 
replication  and  demurrer ;  rejoinder ;  agreement ; 
leave  to  defendants  to  issue  commission  to 
Wilmington,  Delaware;  aKraement  filed;  Jury 
Bwom;  jury  And  thdr  verdict  tor  the  deraia- 
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ants,  under  instructions  from  the  court,  without 
leaving  theirboz:  December  8d,  1847,  judgmoit 

on  the  verdict. 

In  testimony  (hat  the  above  ia  a  true  copy  of 
the  docket  entries  taken  from  the  record  of 
Cecil  County  Court,  for  October  Term,  1847. 
I  hereunto  set  my  hand,  and  the  seal  of  said 
court  affix,  this  ISlh  of  Noverab^,  A.  D. 
1849. 

R.  C.  HOLLTDAT,  [sKALJ 

Clerk  of  Cecil  Countv  Cxnirt. 

This  suit  having  thus  failed,  Sebre  Howard, 
acitizen  of  the  *State  of  liliaois. brought  [*3 14 
an  action  of  covenant  in  his  own  name,  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland.  The  declaration  set  out  the 
following  breaches  which  were  filed  short  hy 
agreement  of  counsel. 

1st  breach.  In  not  paying  the  estimate  of  the 
first  of  January. 

2d  breach.  Damages  resulting  from  the  in- 
junction sued  out  by  John  Stump. 

Sd  breach.  For  not  building  the  bridge  over 
Mill  creek,  and  the  culvert  in  Cowden's  woods, 
whereby  the  pl^ntlff  was  damaged  by  the  ne- 
cessity of  making  circuitous  hauls. 

4th  breach.  For  omission  seasonably  to  build 
the  wharf  and  cribs  on  the  Susquehannah. 
whereby  the  plaintiff  was  prevented  from  haul- 
ing the  earth  from  the  excavations  made  by  him 
upon  eaid  road. 

5th  breach.  For  refusal  to  point  out  a  place 
or  places  to  permit  plaiDtiff  to  waste  or  deposit 
the  earth  from  the  excavations  of  the  road. 

6th  breach.  For  refusal  to  pay  for  the  over- 
haul. 

7tb  breach.  For  fraudulently  declaring  con- 
tract forfeited,  and  thereby  depriving  plainlilf 
of  gains  which  would  otherwise  have  accrued 
to  him  on  the  completion  of  the  fiootract,  and 
refusal  to  pay  the  amount  of  the  IS  per  cent, 
retained  by  the  defendants  under  the  sever&l 
estimates. 

8th  breach.  For  not  paying  said  fifteen  per 
cent,  so  retained  upon  the  several  estimates. 

The  defendants  put  in  the  following  pleas: 

Pleas.  And  the  said  defendant,  by  William 
Schley,  its  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  Ac,  and  says,  that 
the  said  supposed  agreement  In  writing,  in  the 
said  declaration  mentioned.  Is  not  the  deed  of 
this  defendant.  And  of  this  the  said  defendant 
puts  itself  upon  the  countTT,  &c. 

And  the  said  defendant,  by  leave  of  the  court 
here,  for  this  purpose  first  had  apd  obtained, 
according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  for  a  further  plea  in 
this  behalf,  says,  that  the  said  supposed  agree- 
ment in  writing,  in  the  said  declaration  men- 
tioned, is  not  the  deed  of  the  Wilmington  and 
Susquehannah  Railroad  Company,  in  the  said 
declaration  mentioned.  And  of  this  the  said 
defendant  puts  itself  upon  the  county,  &c. 

And  the  said  defendant,  by  leave  of  the  court 
here  for  this  purpose  first  had  and  obudikeil, 
according  to  the  form  of  the  statute  In  such 
case  made  and  provided,  for  a  further  plea  in 
this  behalf  to  the  said  declaration,  says,  that 
the  said  Wilmington  and  Susquehannah  Rail- 
road Company,  in  the  said  declaration  men- 
tioned, did  not  make,  or  enter  into,  an  agree- 
ment  in  writing  with  the  said  plaintiff,  sealed 
with  the  corporate  seal  of  the  *teid  [*31S 

Digitized  by 


19S1      Tns  Phtlad'a,  WiumfOTOM  A  Balttuorb  Railboad  Co.  t.  Howard.  815 


WiliuingtiiD  iukI  Siisqu«;li»nnab  Itailroad  Com- 
puif ,  in  iDaoner  and  form  as  the  said  plaintiff 
hath  ibove  in  his  said  pleading  allezed.  And 
of  tliis  the  said  defendant  put  itself  upon  the 
country,  Ac  William  Schley, 

Attorney  for  BefendaDt. 

It  wu  agreed  that  leave  was  given  to  the 
defenil&Dts  to  give  in  CTidenre  any  matter  of 
defence  which  could  be  specially  pleaded. 

Upon  this  issue  the  cause  went  to  trial,  when 
the  jury,  under  the  instructions  of  the  court, 
wliich  will  be  hereafter  set  forth,  found  a  ver- 
dict for  the  plaintiff  for  |34,4^-84  damages, 
with  costs. 

It  hss  been  already  mentioned  that  the  de- 
fendints  took  six  exceptions,  during  the  prog- 
Ttm  of  the  trial,  to  the  admission  of  evidence. 
Jhfj  Were  as  follows : 

First  Exception.  At  the  trial  of  this  cause, 
tbe  plaintiff,  to  maintain  the  issue  on  his  part 
Joioed,  proved  by  Richard  T.  Holiyday,  a  com- 
petent witness,  that  be  is  the  present  clerk  of 
Cecil  County  Court,  and  that  the  foltowiog  is  a 
true  copy  of  the  docket  entries  under  the  seal 
of  Cecil  County  Court  in  a  case  heretofore  de- 
pending in  that  court. 

(Then  followed  the  docket  entries  above 
quoted.) 

The  plaintiff  then  offered  to  read  s^d  docket 
nines  in  evidence  to  the  jury,  for  the  purpose 
of  showing  that  such  a  suit  was  depending  in 
nid  court,  as  shown  by  said  docket  entries,  and 
for  no  other  purpose:  but  the  defendant,  by  its 
codbkI,  objected  to  said  docket  entries  as  legal 
aad  competent  evidence  in  this  cause,  and  ui- 
Mted  that  the  same  ought  not  to  be  read  to 
thus  jury  as  evidence  in  this  cause,  for  the  pur- 
|»ie  lor  which  they  were  offered,  or  for  any 
other  purpose.  But  the  court  overruled  the 
sud  objection,  and  permitted  the  said  docket 
cotrie*  to  be  read  in  evidence  in  this  cause,  and 
the  same  were  accordingly  read  to  tbe  jui^.  To 
the  admission  of  which  said  docket  entries  in 
eridence.  the  defendant,  by  its  counsel,  prayed 
ttave  to  except. 

Secmid  Exception.  The  plaintiff  then  fur- 
tfcer  pruved,  by  said  Richard  T.  Holiyday,  thai 
he  wsa  present  in  the  month  of  December,  tHil, 
St  tbe  trial  in  Cecil  Coimty  Court  of  the  said 
cstne,  specified  in  the  said  docket  entries  refer- 
red lo  la  the  first  bill  of  exceptioDs.  and  being 
■bowQ  the  paper  marked  A,  of  which  the  foi- 
kwbg  is  a  true  copy: 

(The  paper  marked  A  has  been  already  de- 
•cribed  la  this  statemmL) 

He  was  asked  whether  or  not  he  had  ever 
seen  said  paper  before,  and  parUcutarly  whether 
3t8*J  or  not  he  bad  seen  the  paper  A  *exhib- 
ited  as  a  paper  of  defendant's,  and  in  the  poe- 
mrion  of  the  counsel  for  tlie  defendant  in 
■tid  case,  specified  in  said  docket  entries  at  the 
nid  trial  in  December,  1847;  but  the  defendant, 
its  ooansel,  objected  to  said  question,  and  to 
admiisioD  in  evidence  of  any  answer  to  tbe 
avDe,  on  the  ground  that  that  suit  was  between 
different  parlies;  but  the  court  overruled  the 
objection  to  said  question,  and  to  the  answer  to 
tbe  fame,  and  permitted  the  said  witness  to  an- 
swer the  same,  who  deposed  that  the  plaintiff 
ia  asid  case,  at  said  trial  in  Cecil  County  Court, 
relied  apon  another  paper,  shown  to  the  witness 
BaAed  B,  and  which  is  as  follows: 
BovASD  18^  U.  S..  Book  14. 


(The  paper  marked  Q  has  been  heretofore  de- 
scribed in  this  statement ) 

But  that  one  of  the  counsel  for  tbe  defend- 
ant had  then  and  there  in  bis  posseiwion,  at 
said  trial,  thesfud  paper,  marked  A,  and  banded 
tbe  said  paper  to  Judge  Chambers  as  the  real 
contract  In  tbe  case,  and  spoke  of  it  as  the  real 
and  genuine  contract  t>etw'een  the  parties. 

To  which  said  question  to  said  witness,  and 
to  the  answer  given  by  tbe  said  witness  thereto, 
the  defendant  by  its  counsel  prayed  leave  to 
except. 

Third  Exception.  The  said  Richard  T. 
Holiyday  being  further  examined,  stated  that 
whether  the  impression  on  saidpaper.  marked 
A,  is  or  is  not  Uie  seal  of  the  Wilmington  and 
Susquehannah  Railroad  Company,  he  does  not 
know,  not  having  seen  at  anv  time  tbe  seal  of 
the  said  Company;  but  that  the  witness  thinks 
that  said  paper  A  was  offered  in  evidence  by 
the  defenoant  in  said  cause,  in  Cecil  County 
Court,  as  the  deed  of  satd  Company,  and  that 
evidence  of  that  fact  that  it  was  'socb  deed 
was  offered  by  said  defendant.  The  plaintiff 
then  offered  to  read  in  evidence  to  i.he  jury  the 
said  paper  marked  A.  but  the  defendant,  by  its 
counsel,  objected  to  the  admissibility  of  said 
paper  in  evidence  lo  the  Jury.  But  the  court 
overruled  the  said  objection,  and  permitted  the 
said  paper  to  be  read  in  evidence  to  tbe  Jurv, 
as  pnma  facte  proved  lo  be  the  deed  of  the  said 
Wilmington  and  Susquehannah  Railroad  Com- 
pany ;  to  the  admission  of  which  aald  paper  In 
evidence,  the  said  defendant,  by  its  counsel, 
excepted. 

Fourth  Exception.  The  plaintiff  then  fur- 
ther proved  by  Francis  W.  Ellis,  a  competent 
witness,  that  be  is  a  member  of  the  bar  of  Cecil  - 
County  Court,  and  that  be  was  present  at  said 
court  in  December.  1 847,  at  the  tnal  of  said  case, 
specified  in  said  docket  entries  set  out  in  the 
first  bill  of  exceptions;  that  at  said  trial  no  evi- 
dence whatever  was  given  by  the  defendant; 
but  that,  at  tbe  conclusion  of  the  plaintiff's 
case,  an  objection  was  made  by  the  counsel  for 
the  defendant  in  the  case,  to  the  plaintiff's 
*right  of  recovery,  and  he  thinks  the  [*317 
ground  of  objection  was  that  the  action  should 
not  have  been  brought  In  the  names  of  Sebre 
Howard  and  Hiram  Howard.  The  said  wit- 
ness further  stated  that,  at  said  trial,  one  of  the 
counsel  for  Ihe  defendant  in  that  case  had  in 
his  bands  tbe  paper  marked  A,  offered  in  evi- 
dence in  this  case  by  the  plaintiff,  and  that  be 
stated,  not  only  to  those  around  him  at  tbe  bar. 
but  also  in  conversation  with  tbe  predding 
Judge,  that  said  paper  was  the  real  contract  be- 
tween the  parlies. 

Evidence  of  Henry  Stump.  The  pl^ntiff 
further  proved  by  Henry  Stump,  a  competent 
witness,  that  be  was  present  at  the  trial,  in 
December,  1847.  in  Cecil^Couniy  Court,  of  the 
said  case,  specifled  in  the  said  docket  entries  set 
out  In  the  first  bill  of  exceptions,  aad  that  he 
was  80  present  as  one  of  the  counsel  for  said 

Plaintiff,  and  that  he  took  part  in  the  trial, 
'hat  at  said  trial  tbe  said  paper,  marked  A, 
was  offered  in  evidence  by  the  defendant,  and 
relied  on  by  tbe  counsel  for  the  defendant  in 
that  case,  the  same  having  been  proved  Inr  a 
witness,  to  be  seated  with  the  corporate  seal  of 
said  defendant ;  and  that  tbe  objection  to  the 
i^ht  of  recoveij  in  that  case  was  based  on  said 
11  ^  161. 
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paper,  marked  A,  as  a  deed ;  and  that  the  pro- 
duction and  proof  of  said  paper  A,  as  tbe  sealed 
deed  of  the  defendant,  at  once  ealisfled  him 
that  eald  suit  could  not  be  midDfadned,  and  that 
he  therefore  suffered  the  verdict  to  be  taken  for 
the  defendant. 

Tbe  plaintiff  then*  read  the  agreement  of 
union,  dated  Sth  February,  1888,  between  the 
Wilmington  and  Susquebannafa  Railroad  Com- 
pany, the  Baltimore  and  Port  Deposit  Railroad 
Company,  and  the  Philadelphia,  Wilmin^on 
and  Baltimore  Rnilroad  Company,  under  the 
last-mentioned  name.  He  then  offered  to  read 
in  evidence  a  copy  of  an  injunction,  issued 
from  the  Court  of  Chancery  of  Maryland,  on 
the  18tb  September,  1886,  at  the  suit  of  John 
Stump  against  tbe  Delaware  and  Maiyland 
Railroad  Company.  The  defendant  objected 
to  the  admissibility  of  tbe  copy  so  offered;  but 
the  ol^ectioa  was  ovemiled,  and  the  court  per- 
mitted said  paper  to  be  read  in  evidence  to  tbe 
jury,  "for  the  purpose  of  showing  the  fact  that 
an  injunction  bad  issued,  which  it  was  ad- 
mitted bad  been  served  on  Howard,  on  the  17th 
September,  1886,  and  as  furnishing  evidence  of 
excuse,  on  tbe  part  of  said  Howard,  for  his 
failure  to  complete  tbe  work  to  be  done,  uoder 
bis  contract,  by  tbe  time  therein  speclfled." 

Fifth  EzcepUon.  Aftet  evidence,  on  various 
points,  had  been  gLvea  on  both  udos,  tbe  de- 
fendant offered  to  prove  by  James  Oanby. 
'  'that  when  the  two  papers,  respectively  marked 
A  and  B,  were  signed  by  bim  and  by  ii^liro 
Howard,"  and  sealed  by  the  latter,  that  it  was 
then  understood  between  them,  that  tuth  said 
318*]  *papers  were  also,  thereafter,  to  be 
Mgned  and  sealed  by  Hiram  Howard."  The 

Elalntiff  objected  to  (he  evidence,  so  offered  to 
B  given ;  and  tbe  court  sustained  the  objection, 
and  refused  to  allow  the  question  to  be  pro- 
pounded to  the  said  witness,  or  to  be  answered 
by  said  witness,  And  rejected  as  inadmissible 
the  evidence  so  proposed  to  he  given. 

[Mr.  Canby  had  previously  proved  that  he 
was  then  the  President  of  the  Wilmington  and 
Susquehannab  Railroad  Company,  and  that  both 
tbe  papers,  A  and  B,  were  signed  and  sealed 
by  him,  and  by  Scbre  Howard.  He  bad  also 
proved  thai,  allbou^b  the  impression  on  paper 
A  was  the  seal  of  said  Company,yet  that  it  was 
never  placed  there  by  bis  authority,  or  by  tbe 
authority  of  the  board.  He  bad  also  proved 
that  the  section  was  let  to  Sebre  and  Hiram 
Howard.  Evidence  had  also  previously  been 
given,  that  all  the  estimates  were  made  in  the 
names  of  S.  &  H.  Howard;  and  that  all  receipts 
for  payments  made  were  given  In  their  joint 
name.] 

Tbe  object  of  the  defendant,  by  the  evidence 
prop(Med"to  be  ^ven.  was  to  confirm  the  evi- 
dence of  the  said  witness,  that  tbe  seal  of 
the  company  impressed  on  paper  A,  was  not 
placed  there  by  liis  authority,  or  by  the  author- 
ity of  tbe  b<mrU;  and  further,  and  more  es- 
pecially to  show  that,  in  point  of  fact,  said 
paper  A  was  not  intended,  sealed  or  unsealed, 
as  it  then  stood,  to  lie  the  complete  and  perfect 
contract  of  the  Company;  and  that  tbe  actual 
execution  of  tbe  contract  by  Hiram  Howard, 
also,  was  a  condition  precedent  to  its  existence 
as  the  contract  of  tbe  Company. 

Sixth  Exception.  Ttiis  exception  covered 
upward*  of  an  hundred  p^p»  of  the  printed 
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record.  The  evidence  offered  by  tbe  pliiiDt- 
iff  and  objected  to  by  the  defendant.'  con- 
sisted principallv  of  so  much  of  tbe  record  of 
tbe  case  in  Oecil  County  Court,  as{>receded  the 
appeal,  in  that  case,  to  tbe  Court  of  Appeals; 
and  it  was  offered  by  the  plaintiff  below,  for 
tlie  purpose  of  introducing,  as  evidence  against 
the  defendant  below,  the  deposition  of  W  illiam 
P.  Brobson,  taken  in  that  case,  on  behalf  of  the 
defendant  in  that  case,  and  whose  subs^uent 
decease  was  proved.  The  defendant  objected 
to  the  admission  of  said  deposition  in  evidence 
in  this  case.  Tbe  court,  however,  admitted 
the  deposition,  and  it  was  accordingly  read. 
The  deposition  was  taken  7th  April,  1840. 

Seventh  Exception.  This  included  an  ex- 
ception to  tbe  reia'^al  of  the  court  to  grant  tbe 
prayers  offered  by  the  counsel  for  the  defend- 
ants, and  also  an  exception  to  tbe  instructions 
given  by  the  court  to  the  jury.  It  has  been 
already  stated  that  the  court  laid  aside  tbe 
prayers  offered  by  tbe  counsel  on  both  sides, 
and  gave  its  own  instructions  to  the  jury:  but 
by  way  of  illustration,  *the  prayers  ['319 
offered  by  the  counsel  for  the  plaintiff  are  here 
inserted  also. 

Ptaintliff't  Bra^*. 

1st.  If  the  jury  believe  that  Sebre  Howard 
made  with  the  d^endants  tbe  contract  in  ques- 
tion, and  went  on  to  perform  the  work  under 
tbe  same,  and  so  continued  tbe  same  until  tbe 
month  of  January,  18S7,  when  the  ComfMny 
declared  his  contract  forfeited,  and  that  the 
engineers  of  the  Company  made  an  estimate  of 
tbe  work  so  done,  showing  a  balance  due  the 

contractor,  Howard,  of  .  then  plaintiff 

is  entitled  to  recover  that  sum,  with  interest 

3d.  If  the  jury  believe  the  facts  stated  in  the 
foregoing  prayer,  and  further  find  that  the 
plaintiff  was  stopped  by  tbe  ofQcere  of  the  de- 
fendant from  proceeding  in  the  work,  which 
stoppage  was  induced  by  the  injunction  issued 
and  given  in  evi<lence;  and  if  they  further  find 
that  the  defendant  had  neglected  to  procure 
any  title  to  the  land  work«l  upon  until  after 
such  injunction  was  laid  and  aiftsolved,  then 
tbe  plaintiff  is  entitled  to  recover  such  amount 
of  damages  as  tbe  jurv  may  find  from  the  evi- 
dence that  he  sustained  by  reason  of  his  bdng 
turned  off  from  said  work. 

8d.  If  tbe  jury  find  tbe  facts  sUted  in  the 
preceding  prayers,  then  by  tbe  true  construc- 
tion of  the  contract  the  plaintiffs  are  entitled  to 
the  excess  of  overhaul,  resulting  from  going 
off  tbe  Company's  lands,  and  descending  to  and 
ascending  from  Mill  Creek,  in  tbe  construction 
of  the  embankment  east  of  Mill  Creek. 

4th.  If  tbe  jury  find  all  tbe  facts  stated  in 
the  preceding  prayers,  and  further  find  that 
the  plaintiffs  were  obstructed  in  the  perform- 
ance of  their  work  by  the  absence  of  proper 
cribs  at  the  River  SuBq^uehannab,  where  plaint- 
iff was  at  work  at  tbe  time;  and  If  ibey  further 
find  that  he  was,  in  consequence  of  such  non- 
performana;  by  defendants,  turned  away  from 
this  work,  then  plaintiffs  are  entitled  to  recover 
such  amount  as  the  jury  may  find  he  sustained 
damage  by  reason  of  such  omission  of  defend- 
ant. 

6lh.  That  by  the  true  construction  of  tbe  con- 
tract in  this  case,  the  defendants  were  bound 
to  furnish  ground  to  waste  the  earth  upon, 
^        HOWABD  IS. 
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which  was  to  be  duj;  out  of  the  bills  througb 
which  tbe  road  was  to  be  cut  by  plainliff; 
ud  if  tbey  Sod  that  the  defendants  refused  to 
do  so.  plaintiff  is  entitled  to  recovCT  such  sum 
u  the  jury  may  And  he  sustained  loss  by  not 
being  furnished  vith  ground  to  waste  such 
oBih  upon. 

Sib.  That  pl^ntifl  is  entitled  to  recoTer  for 
tay  had  every  overhaul  exceeding  an  average 
of  600  feet. 

7lh.  ThHt  if  the  jurr  And  that  the  plaintiff 
330*]  faithfully  performed  *his  work  under 
this  contract,  and  was  only  prevented  from  fln- 
isfaing  it  hy  the  misconduct  of  the  defendant, 
then  plaintiff  la  entitled  to  recover  such  sum 
as  be  would  have  made  by  completii^  said 
contract. 

8ib.  If  tbe  jury  believe  that  the  defendant 
willfultv  hnd  fraudulently,  and  without  any 
reasooable  or  proper  cause,  declared  the  con- 
inct  pvea  in  evidence  forfeited,  then  the 
phiatiffs  are  entitled  to  recover,  notwithstand- 
log  »nch  declaration  of  forfeiture,  for  any  dam- 
Mgei  arigin^  to  them,  after  such  declaration  of 
forfeiture,  in  consequence  thereof. 

fhh.  That  by  tbe  true  constructioD  of  the 
contract  given  in  evidence,  it  was  tbe  duty  of 
tile  defendant  to  have  all  the  culverts  and 
bridgee  upon  the  route  of  said  road,  within  tbe 
limttsof  plaintiffs' contract,  prepared  for  the 
ffw  pursuaDce  of  his  work ;  and  if  the  jury  be- 
Itfve  that  defendanta  or  persons  employed  by 
ibem  neglected  so  to  do.  they,  defendants,  are 
liable  for  sucb  damages  as  plaiotifFs  show  they 
RWaiDed  in  consequence  of  such  omission  or 
nr^ect  of  defendant. 

lOth.  That  by  the  true  coostruclion  of  this 
contract,  it  wa.-*  the  duty  of  defendants  to  pre- 
vtTDt  or  remove  all  obstructidiis  to  the  plaintiffs' 
work  which  it  was  within  their  power  to  re- 
mure;  and  it  was  their  duty  to  have  obtained  a  , 
riehl  to  work  on  the  road  before  said  plaintiffs 
ounmenced  their  work;  and  if  they  find  that, 
io  ronsequence  of  legal  proceedings  against 
ftid  company,  p1ainti&  were  obntnictra  and 
bladered  In  the  perfordiance  of  their  work, 
ud  Lbercby  seriously  damaged,  that  plaintiffs 
«re  CDlitled  to  recover  for  such  damage. 

11th.  That  plaintiffs  are  enli'led  to  recover 
for  all  work  and  labor  actually  done  and  per- 
fonncd  under  Faid  contract.  Including  tbe  Id  per 
n-Dt.  retained  upon  the  several  estimates,  after 
deducting  the  payments  shown  to  have  been 
made. 

And  tbe  defendant  offered  the  following: 

■Defendant's  Prayers. 

Irt.  The  defendant,  by  its  counsel,  pravs  the 
court  to  inslnirt  the  jury  that  if  they  sball  find, 
frumlbc  evidence  in  this  cause,  that  the  seal 
upon  the  contract,  offered  in  evidence  by  the 
plaiuuff,  dated  12th  Julv,  18i{6.  was  not 
affixed  to  the  said  contract  tiy  the  authority  of 
tbe  Wilmington  and  Susquehann&h  Itailnmd 
Compttny.and  was  affixed  without  the  authority 
of  the  defendant  in  this  suit,  and  was  so  affixed 
after  the  execution  of  the  agreement  of  union. 
bffet«d  in  evidence  by  the  plaintiffs,  dated  the 
Stb  of  February.  1838.  tbe  plaintiff  ia  not  enti- 
tled to  recover  upon  it  in  this  suit. 
321*]  *2d.  If  the  jury  shall  find,  from  the 
evidi-nce  in  this  cauK.  that  at  the  trial  in  Cecil 
County  Court,  in  December,  ltt47,  of  the 
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case  of  8ebre  Hotvard  and  Hiram  Howard 
against  The  WUmingion  and  Butqvehanuah 
Uailroad  Company  spoken  of  in  their  testi- 
mony, by  Mr.  Hollyday.  Mr.  Ellis,  Mr.  Stump, 
and  Mr.  Scott,  the  plaintiffs  in  s^d  suit  offered 
in  evidence  to  the  jury,  in  support  of  the  issue 
joined  on  their  part,  the  contract  offered  in  evi- 
dence in  this  cause,  marked  exhibit  B.  and  sball 
further  find,  from  the  evidence  in  the  cause, 
that  tbe  defendant  in  said  suit  offered  no 
evidence  whatever  in  support  of  the  issue  joined 
on  its  part,  and  that  the  counsel  for  the  defend- 
ant in  that  suit,  when  the  plaintiffs  offered  to 
read  in  evidence  the  contract,  marked  B,  ob- 
jected to  the  admissibility  of  the  same  in  evi- 
dence upon  tbe  issue  joined  in  said  suit,  upon 
tbe  ground  that  whereas  the  plaintiffs  in  that 
suit  declared  on  an  alleged  contract,  made  by  - 
the  said  plaintiffs  with  the  said  defendant  in 
that  suit,  yet  the  said  paper,  so  offered  to  be 
read  in  evidence  by  the  said  plaintiffs,  being 
executed  only  by  said  Sebrc  Howard,  and  under 
his  seal,  was  the  contract  alone  of  said  Scbre 
Howard,  and  was  not  the  same  contract  alleged 
by  the  plaintiffs  in  the  pleadings  in  that  case; 
and  shall  further  find,  from  tbe  evidence  in 
the  cause,  that  this  was  tbe  only  objection  made 
and  argued  in  the  trial  of  said  cause  on  the  port 
of  the  defendant,  and  was  the  only  point  then 
and  there  decided  by  the  said  court,  then  the 
reliance  on  said  objection  does  not  estop  or  do- 
bar  tbe  defendant  in  this  suit  from  denying 
that  the  paper,  marked  exhibit  A,  now  offered 
in  evidence  in  this  suit  by  the  plaintiff,  is  not 
the  deed  of  the  Wilmington  and  Susquebannab 
Railroad  Company,  even  if  the  Jury  shall  find, 
from  tbe  evidence  in  the  cause,  that  the  said 
paper  A  was  then  and  there  in  court.  In  the 
possession  of  the  defendant's  counsel  in  that 
suit,  and  was  spoken  of  by  him,  as  slated  by  the 
witnesses,  as  the  real  contract  between  the  par- 
ties; provided,  they  shall  also  find,  from  the  evi- 
dence in  the  cause,  that  the  counsel  who  ap- 
peared for  tbe  defendant  in  said  suit  were  then 
wholly  ignorant  of  the  fact  that  said  seal  had 
been  |)Iwed  on  the  said  contract,  without  any 
authority,  as  aforesaid. 

8d.  If  the  jury  shall  find,  from  tbe  evidence 
in  the  cause,  that  tbe  work  done  on  the  9th  sec- 
tion of  the  Wilmington  and  SuH^iiebanniih 
Itailroad  on  and  after  the  12lh  day  of  July, 
18»6.  so  far  as  done  by  the  plaintiff,  Sebre 
Howard,  was  so  done  by  said  plaintiff  as  one 
of  tbe  firm  of  Sebre  &>  Hiram  Howard,  and 
that  all  tbe  estimates  were  made  out  as  in  favor 
of  said  firm,  and  received  and  receipted  for 
by  the  plaintiff,  so  far  as  any  moneys  were  re- 
ceived by  him  from  the  said  Company  in  the 
*nftme  and  on  behalf  of  said  firm;  ["323 
and  that  the  plaintiff,  in  his  dealings  and  trans- 
actions with  said  Company.professed  to  act  as 
one  of  said  firm,  and  for  and  on  behalf  of  said 
firm,  and  never  notified  the  said  Company,  or 
any  of  its  officers,  whilst  engaged  in  work  on 
s^id  road,  that  he  was  not  acting  as  a  mem- 
ber of  said  firm,  and  for  and  on  bchnlf  of  said 
firm,  tiien  tbe  plaintiff  is  not  entitled  to  recover 
in  tl^is  case  upon  the  first  breach  by  him  as- 
signed in  his  declAralion. 

4th.  If  the  jury  shall  find,  from  the  evidence 
in  tbe  cause,  tliiat  tbe  resolution  of  the  Board 
of  the  Wilmington  and  Susquebannab  Hail- 
road  Company,  dated  18th  January, 
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offered  In  evidence  in  this  cause,  was  duly 
passed  by  said  Board,  and  sball  apt  find  from 
the  evidence  in  the  cause  that  the  same  was 
fraudulently  passed  by  said  Board,  or  by  said 
Company,  then  the  plaintiff  is  not  entitled  to 
recover  on  the  7th  breach  of  his  dcdaration. 

Slh.  If  the  jury  shall  find  with  the  defendant 
on  the  fourth  prayer,  and  shall  also  flod,  from 
the  evidence  in  the  cause,  that  notice  was  ^ven 
on  the  same  day,  to  the  plaintiff  in  the  suit,  of 
the  passage  of  said  resolution,  then  Ibe  ^d 
contract  was  thereby  rendered  null  so  far  as 
concerned  any  liability  thereunder  on  the  part 
of  the  defendant;  and  that  the  plaintiff  is  not 
entitled  to  maintain  this  suit. 

6th.  If  the  jury  shall  find,  from  the  evidence 
in  the  cause,  that  the  first  mile  of  said  section 
No.  9  was  not  finished  on  or  before  the  15th 
day  of  October,  1836,  and  was  not.  in  fact, 
finished  at  any  time,  nor  accepted  by  the  de- 
fendant as  fully  and  completely  crraded  by  the 
plaintiff,  or  by  the  said  Ann  of  oebre  Howard 
and  Hiram  Howard:  and  shall  further  find, 
from  the  evidence,  that  the  alleged  excuses, 
alleged  In  pleading  by  the  plaintiff,  were  not 
in  any  respect  the  cause  of,  or  contributory 
to  the  failure  on  the  part  of  the  nid  plaintiff,  or 
of  the  said  plaintiff  and  said  Hiram  Howard,  to 
finish  the  same  in  the  time  limited  for  that  pur- 
pose in  said  contract,  then  the  plaintiff  is  not 
entitled  to  recover  in  Uiis  case  on  said  first 
breach  in  his  said  declaration. 

7th.  If  the  jury  shall  find,  from  the  evidence, 
that  the  injunction  issued  by  John  Stump,  of- 
fered in  evidence  in  this  cause,  was  issued 
without  any  justifiable  cause,  and  without  any 
basis  iu  right,  and  that  the  issuing  of  said  in- 
junction was  not  based  on  any  actual  omission 
of  duty  on  the  part  of  said  Company,  then  the 
plaintiff  is  not  entitled  to  recover  on  the  sec- 
ond count  of  his  declaration. 

8th.  If  the  jury  shall  find,  from  the  evidence 
in  the 'cause,  that  the  plaintiff  was  contractor 
on  another  section  of  the  road  of  the  said  Com- 
pany, and  that  said  former  section  was  com- 
pleted by  him  before  the  making  of  the  con- 
323']  tract  offered  in  evidence  *in  this  case; 
and  shall  further  find,  that  in  the  execution  of 
said  former  contract  the  plaintiff  provided 
bridges  aod  other  modes  of  intercommuni- 
cation from  one  part  of  his  work  to  another, 
without  any  complaint;  and  shatl  further  find 
that  it  was  the  known  usage  of  said  Company 
to  leave  to  the  contractors  the  business  of  con- 
stnictino  of  their  bridges,  so  as  to  pass  with 
materials  and  excavation  from  one  part  of  their 
work  to  another,  and  that  such  is  the  known 
and  uniform  usage  of  other  oublic  works,  then 
the  plaintiff  in  not  entitled  to  recov^  on  the 
second  breach  of  his  de<rlaration. 

9lh.  If  the  jury  shall  find,  from  the  evidence 
in  the  cause,  that  the  plaintiff,  at  the  time  he 
was  slopped  by  the  assistant  engineer,  Mr.  Far- 
qubar,  from  throwing  more  earth  against  the 
outer  crib  of  the  embankment  at  the  river, 
might  readily  and  conveniently  have  deposited 
many  thousand  cubic  yards  of  earth  within  the 
limits  nf  h;aid  embankment,  if  he  had  chosen 
so  to  do;  and  thai  the  plaintiff  perversely  and 
stubbornly  rt?fii««l  so  to  do;  then  the  plaintiff  is 
not  entitled  to  rijcovt-r  on  the  fourth  breach  of 
his  dcclarulion, 

lOlh.  If  the  jury  shall  find,  from  the  evi- 
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dence,  that  the  excavations  made  by  the  pjdnt- 
iff.  In  the  month  of  December,  1886,  were 
needed  by  the  defendant  for  the  embankment 
at  the  river;  and  shall  also  find  that  the  same 
could  have  been  conveniently  deposited  there 
by  the  plaintiff,  and  that  the  plaintiff  knew 
these  facts,  then  the  plaintiff  is  not  entitled  to 
recover  on  the  fifth  breach  of  his  declaration. 

11th.  If  the  jury  shall  find  that  fair  and 
proper  estimates  were  made  br  defendant  for 
all  the  overhaul  of  earth  made  by  the  plaintiff, 
over  the  average  haul  of  800  feet,  then  the 
plaintiff  is  not  entitled  to  recover  on  the  6th 
breach  of  his  declaration. 

lath.  If  the  Jury  shall  believe  that,  at  tlie 
Ume  of  the  execution  of  the  agreement,  the 
road  to  be  excavated  and  ifraded  was  staked 
out  and  marked  upon  the  ground,  and  that  a 
profile  was  shown,  showing  the  depth  of  exca- 
vation to  be  made,  and  the  height  of  the  em- 
bankments, and  that  afterwaras  the  plan  of 
the  road  was  altered  and  changed,  by  which 
the  excavations  were  to  be  deeper  and  wider, 
and  some  of  the  embankments  higher  and  some 
lower,  to  suit  the  altered  plan  of  the  road,  and 
that  the  work  done  by  the  plaintiff,  and  for 
which  he  claims  damages,  was  in  grading  the 
road  according  to  the  altered  plan,  then  'the 
plaintiff  is  not  entitled  to  recover  in  this 
action. 

IStb.  If  the  jury  shall  believe  that  all  the 
work  done  In  pursuance  of  the  agreement  stated 

in  the  declaration  was  done  by  Sebre  and 
Hiram  Howard,  and  not  by  Sebre  Howard 
alode,  that  then  the  pltuntiff  is  not  entitled  to 
recover. 

*The  court  thereupon  rejecting  the  [*324 
respective  prayers  on  both  sides,  gave  the  jnry 
the  following  instructions: 

CkniH'a  InatrueHoM  to  the  Jury. 

Skbbb  Howard 

V. 

The  Philadelphia,  Wilming- 
ton AKD  BALTmORB  RAILROAD 

Company.  J 

lat.  If  the  corporate  seal  of  the  Wilmington 
and  Susquehannah  Railroad  Company  was 
afilzed  to  the  instrument  of  writing  upon  whi^ 
this  suit  is  brought,  with  the  authority  of  the 
Company,  while  it  had  a  separate  existence  fw 
the  purpose  of  making  it  at  that  time,  ^d  as 
it  theu  stood  the  contract  of  the  Company, then 
the  said  instrument  of  writing  is  the  deed  of 
the  said  corporation,  although  it  was  never  de- 
livered to  the  plaintiff  nor  notice  of  the  sealing 

fiven  to  him ;  and  although  no  seal  was  affixed 
y  the  corporation  to  the  duplicate  copy  de- 
livered to  bim:  and  the  defendant  in  the  pres- 
ent action  is  equally  boimd  by  it,  and  in  like 
manner. 

!M.  If  the  jury  find  from  the  evidence  that 
this  instrument  of  writing  was  produced  in 
court,  and  relied  upon  by  the  present  defend- 
ant, as  a  contract  under  the  seal  of  the  Wil- 
min^n  and  Susquehannah  Railroad  Compa- 
ny, ID  an  action  of  a$sumpKit  brought  by  Sebre 
and  Hiram  Howard  against  the  last-mcniion- 
[ed]  Company  in  Cecil  County  Court;  and  that 
the  said  suit  was  decided  against  tbe  plniutiffs 
upon  t  lie  ground  that  thi»  iustruraent  was  duly 
sealed  by  the  said  corporation  as  its  deed,  then 
the  defendant  cannot  be  permitted  in  this  case 
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to  deny  the  validity  of  the  said  sealing,  because 
aucb  a  defense  would  impute  to  the  present  de- 
fendftDi  jiself  a  fraud  upon  the  adminiatratioo 
of  justice  in  Cecil  County  Court. 

8d.  If  upon  either  ot  these  grounds  the  jur^ 
find  the  instrument  of  writing  upon  which  this 
suit  is  brought  to  be  the  deed  of  defendant, 
ilwn  the  pUntift  is  entitled  to  recover  in 
Ihia  snit  any  damage  he  may  have  sustained 
l^s  breach  of  the  covenants  on  the  part  of 
the  corporation;  but  if  they  find  that  it  is  not 
the  deed  of  the  defendant  upon  either  of  these 
grounds,  then  thrar  verdict  must  be  for  the 
defendant. 

4tb.  The  omission  of  the  plain^lta  to  finish 
the  rnvk  within  the  times  mentioned  In  the 
cootract,  is  not  a  bar  to  his  recovery  for  the 
[vice  of  the  work  he  actually  performed ;  but 
tlie  defendant  may  set  oS  any  damage  he  sus- 
tained by  the  delay,  if  the  delay  arose  from  the 
default  of  the  plaintiffs. 

5ib.  If  the  defendant  annulled  this  contract, 
as  Hated  in  the  testimony,  under  the  belief  that 
S35*]  the  plaintiff  was  not  pnMWCUting  *the 
wotk  with  proper  diligence,  and  for  the 
fCMODS  assigned  m  the  resolution  of  the  Board, 
tluy  are  not  liable  for  any  damage  the  plaintiff 
may  have  sustained  thereby,  even  although  be 
wu  in  no  default,  and  the  Company  acted  in 
this  respect  imder  a  mistaken  opinion  as  to  his 
conduct, 

6th.  But  this  annulling  did  not  defniTe  him 
lit  any  rights  vested  in  him  at  tiiat  tim^  nor 
tnalte  the  covenant  vol^d  ab  initio,  so  as  to  de- 
prive him  of  a  remedy  upon  it  for  any  money 
then  due  him  for  his  work,  or  any  damages 
ike  hsd  then  already  sustained. 

7th.  The  increased  work  occasioned  by 
cbangiog  the  width  of  the  road  and  altering 
the  Knde  having  been  directed  by  the  engineer 
of  the  Company  under  its  authority,  was  done 
under  this  covenant,  and  within  its  stipula- 
tions, and  may  be  recovered  in  this  action, 
wittiont  resorting  to  an  action  of  asmmptit. 

8th.  If  the  jury  find  for  the  plaintiff  upon 
the  first  or  second'  instructions,  he  is  entitled  to 
ncorer  the  amount  due  on  the  work  done  by 
Mm  in  December,  1886,  and  January,  1887, 
accOTding  to  the  measurements  and  valuation 
of  the  engineer  of  the  Company,  and  cannot  go 
istoevidence  to  show  that  liiey  were  erroneous, 
orths^he  was-eutitied  to  a  greater  allowance 
for  overhaul  tlian  the  amounts  stated  in  the  es- 
timates of  the  engineer. 

9th.  A.lBO,if  fromanycause,withoutthefault 
<^Uw  plaintiff, theearth  excavated  could  not  be 
ond  in  the  Ailing  up  and  embankments  on  the 
raadaadatthe  nver,  it  was  the dut^  of  the  de- 
feodant  to  furnish  s  place  to  waste  it.  And  if 
Uw  Company  refused.on  the  application  of  the 
^^intiff ,  to  provide  a  convenient  place  for  that 
purpose,  he  is  entitled  to  recover  such  damages 
at  lie  sustained  by  the  refussl,  if  he  sustained 
uf ;  and  he  is  also  entitled  to  recover  any 
duDsge  be  may  have  sustained  by  the  delay  of 
Ui  work  or  tlie  increase  of  his  expense  in  per- 
forming it.  occasioned  [by]  the  negligence, 
or  default  of  the  defendant. 

10th.  Also,  the  plaintiff  is  entitled  to  recover 
the  fifteen  per  cent,  retained  by  the  Company, 
oaleaa  the  jury  find  that  the  company  has  sus- 
Isioed  damage  bjr  the  default,  negligence  or 
niKondoct  of  the  pluuUff.  And  if  such  dam- 
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age  his  been  sustained,  but  not  to  the' amount 
of  the  fifteen  per  cent.,  then  the  plaintiff  Is  en- 
titled  to  recover  the  balance,  after  deducting 
the  amount  of  damage  sustained  by  the  Com- 
pany. 

■  lllh.  The  corporation  was  not  bound  to  pro- 
vide bridges  over  the  streams  to  enable  tho 
plaintiff  to  pass  conveniently  with  his  carts 
from  one  part  of  the  road  to  another. 

12lh.  The  decision  of  the  Court  of  Appeals 
is  conclusive  evidence  that  the  injunclion 
spoken  of  in  the  testimony,  was  *not  [*320 
occasioned  by  ihe  default  of  the  defendant; 
and  the  plaintiff  is  nut  entitled  to  recover 
damages  for  the  delay  occasioned  bjr  it,  unless 
the  jury  find  that  the  Company  did  not  use 
reasonable  diligence  to  obtain  a  dissolution  of 
the  injunction. 

13th.  If  the  jury  find  that  the  resolution  of 
the  Company  annulling  the  contract  was  not  in 
truth  passed  for  the  reasons  therein  assigned, 
but  for  the  purpose  of  having  tho  remaining 
work  done  upon  cheaper  terms  than  those 
agreed  upon  in  the  contract  with  the  plaintiff, 
or  for  the  purpose  of  oppressing  and  Injuring 
the  plaintiff,  then  he  is  entitled  to  reoiver 
damages  for  any  loss  of  profit  he  may  have  sus- 
tained by  the  refusal  of  the  Company  to  permit 
him  to  'finish  the  work  he  had  contracted  to 
perform,  if  be  sustained  any. 

The  defendant,  by  Its  counspl,  prayed  leave 
to  except,  in  respect  of  all  and  each  of  the 
prayers  offered  on  the  part  of  the  defendant,  to 
the  court's  refusal  to  grant  said  several  prayers 
respectively ;  and  also  prayed  leave  to  except  to 
the  instructions  given  by  the  court  to  the  jury, 
and  to  each  one  of  said  instruct  ions,  severally 
and  respectively ;  and  prayed  that  the  court  liere 
would  sign  anu  seal  tlUs,  its  seventh  bill  of  ex- 
ceptions, according  to  the  form  of  tlie  statutes 
in  such  case  made  and  provided;  and  which  is 
acconUngly  done  this  16th  day  of  November, 
1850. 

R.  B.  Taney,  [seal.] 
U.  S.  Heath,  [skal.J 

Upon  all  these  exceptions  the  case  came  up  to 
this  court,  and  was  argued  by  Mr.  Schley  for 
the  pl^ntlfls  in  error,  and  Mesars.  Nelson  and 
Jonnson  for  the  defendant  in  error. 

The  reporter  has  not  room  to  notice  the  ar- 
guments of  Mr.  Schley,  for  the  plaintiffs  in 
error,  upon  the  points  of  evidence  brought  up 
in  the  first  six  exceptions.  The  points  made 
by  him  upon  the  7th  exception  which  included 
the  rulings  of  the  court  as  instructions  to  the 
jury,  were  the  following;: 

1.  The  defendant  in  error  cannot,  as  sole 
plaintiff  in  the  action,  maintain  the  suit. 
Whether  the  contract  be  the  deed  of  the  Com- 
pany ,or  a  mere  contract  by  parol,  the  covenant- 
ees or  promisees,  as  the  case  may  be,  are  Sebre 
Howanl  and  Hiram  Howard.  This  point,  if 
well  taken,  is  decisive  of  the  case.  (Piatt  on 
Covenants,  18;  Clement  v.  Henley,  2  Rolle's 
Abr.,  22;  Fails,  F..  PI.  2;  Vernon  •</.  Jtfferpt. 
SStra.,  1146;  Petrie  v.  Bury,  3  Barn.  &  Cress., 
853.  10  Eng.  C.  L.  Rep.,  108;  Ro»e  v.  PouUon, 
2  Bam.  &  Ad..  822;  22  Eng.  C.  L.  Rep..  194; 
Scott  v.  Godwin.  1  Bos.  &  Pul!.,  67;  Anderson 
V.  Martindale,  1  East,  497;  I  Wms'.  Saunders, 
201,  f.,  and  rases  cited  there;  >  Saunders,  PI. 
AEv.,  59(i:WetAereUY.  Laagton.  1  Exch.  Rep., 
Welsby,  Hurl.  <ft  Oord.,  634;  FoUy  v.  Adden- 
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327*]  brooke,  4  Q.  B.,  197;  *45  Eng.  C.  L. 
Rep.,  195;  HopJUnaon  v.  Lee,  6  Q.  B..  964;  51 
Eng.  C.  L.  R<p..  963:  Walc^fieldv.  Brown,  9 
Q.  B.,  209,  58  Eng.  C.  L.  Rep.,  217;  8mUk  v. 
Ransom.  21  Wend.,  204.) 

2.  Unless  the  instrument,  on  which  the  action 
is  founded,  was,  in  fact,  the  deed  of  the  Wil- 
mington and  Susquehannah  Railroad  Company, 
exiBiiD^  and  operative  as  such,  at  the  time  of 
the  union  of  the  companies,  an  action  of  cove- 
nant caoDOt  be  malniained  thereon,  under  the 
Act  of  1887,  against  the  plidntiflF  in  error. 
This,  point,  if  well  talcen,  is  decisive  of  the 
case." 

8.  If  the  last  preceding  proposition  cannot  tie 
supported,  in  iis  full  extent,  still,  upon  the  is- 
sue joined  on  the  plea  of  non  est  factum,  Ibe 
plaintiff  in  error  was  not  estopped,  in  law, 
from  showing  that  the  paper  was  not.  in  fact, 
the  deed  of  the  Wilmin^on  and  Susquehannah 
Railroad  Company.  ( WUf>on  v.  Butler,  4  Bing. 
N.  Gas.,  748.  33  Eng.  C.  L.  Rep.,  521;  1 
Chltty's  Plead.,  603,  and  cases  referred  to  in 
the  notes.) 

4.  The  alleged  production  of  the  instrument, 
in  the  totmex  suit,  as  a  deed,  vould  not,  as 
matter  of  law,  have  been  a  fraud  upon  the  ad- 
ministration of  justice.  Fraud  or  no  fraud  was 
a  question  of  fact  for  the  jury ;  and  the  appli- 
cation of  the  doctrine  of  estoppel  ought  to  have 
been  only  upon  the  hypothesis,  that  the  jur^ 
would  find  fraud,  as  a  fact  in  the  case.  Acci- 
dent, mistake  or  surprise,  might  afford  good 
ground  for  relief  In  equity,  under  very  peculiar 
circumstances;  but  not  for  the  application  of 
estoppel  in  pais,  in  the  absence  of  all  intention 
to  perpetrate  a  fraud.  Reference  is  made  to 
the  various  cases  collected  in  the  notes,  in  44 
Law  Lib..  467;  Canard  v.  Nieh^M,  4  Pet.,  295; 
United  States  v.  Arredondo,  6  Pet.,  716. 

5.  Even  if  the  instrument  was  properly  held 
to  be  the  deed  of  the  said  Company,  yet,  upon- 
its  true  construction,  time  was  of  the  essence  of 
the  contract.  As  the  evidence  clearly  showed 
that  the  work  was  not  .performed  within  the 
time  limited  in  that  behalf,  and  as  there  was  no 
valid  excuse  for  the  default,  the  plaintiff  below 
could  not  recover  on  the  basis  of  said  agree- 
ment. The  proper  form  of  action  would  have 
been  tummptU,  upon  a  quantum  voI^kU,  for 
the  work  and  labor  done.  This  objection,  if 
well  taken,  is  decisive  of  the  case.  (1  Chitty's 
Plead.,  810,  and  cases  in  note  4;  Watchman  v. 
Crook,  5  Gill  &  Johns.,  254;  Waikinsv.  Hodget 

Lansdale,  6  Harr.  &  Johns.,  38;  Bank  of 
Columbia  v.  Hagner,  1  Pet.,  455,  465;  Long- 
vforUt  V,  Taylor,  1  M'Lean's  Rep.,  395;  Fresh 
V.  OOson,  16  Pet.,  327,  884;  Notes  to  Cutler  v. 
PmeeU,  Smith's  L.  C.  44.  Law  Lib.  17,  27; 
Gibbon's  Law  of  Contracts,  sec.  20  to  sec.  47, 
and  the  cases  there  stated.) 

6.  By  force  of  the  declaration  of  forfeiture, 
if  validly  made  (that  it,  if  made  under  the  cir- 
328*]  cumst&nces  stated  as  the  hypothesis  *of 
the  fifth  instruction),  'the  instrument  was  an- 
nulled, so  far  as  il  imposed  any  obligation  upon 
the  Company.  It  eoulA  not  be  made,  there- 
after, the  basis  of  an  action  against  said  Com- 
pany. Whilst  conceding  that  the  plaintiff  be- 
low was  not  .thereby  deprived  of  any  rights, 
completely  vested  in  him  txifore  forfeiture ;  yet, 
it  will  be  insisted,  that  the  remedy,  for  the  en- 
forcement of  such  rights,  is  not  by  an  action 
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upon  the  instrument  itself.  Atmmptit,  upon  a 
quantum  talthai,  would  have  been  the  apppro- 
priate  form  of  action,  or  relief  could  have  been 
had  in  equity.  It  will,  therefore,  be  respect- 
fully insisted  that  the  sixth  instruction  (which 
is  founded  on  the  same  hypothesis  us  the  fifth}, 
confounds  the  distinction  between  ripht  and 
remedy.  As  to  the  fli'st  branch,  vide  Jfatheuton 
V.  Lydiate,  5  Co.,  22  b;  8.  0.  Cro.  Eliz.,  408. 
470,  546.  As  to  second  branch,  1  Chitty's 
Plead.,  840.  note  4,  and  cases  there  cited. 

7.  At  all  events,  no  action  at  law  can  be 
maintained  against  the  plaintiff  in  error,  on 
said  annulled  contract  (if  validly  annulled), 
under  the  provisions  of  the  Act  of  1837.  c.  30. 
The  forfeiture  was  declared  on  the  18th  Janu- 
ary, 1837.  The  Act  was  passed  on  the  20th 
January,  1838.  The  instrument,  therefore,  wa« 
not  a  subsisting  obll^tion  of  the  Wilmington 
and  Susquehannah  Railroad  Company,  when 
the  Act  of  union  was  passed. 

8.  The  claim  to  the  fifteen  per  cent,  retained 
by  the  Comp_any,was  not  a  vested  right,  at  the 
time  the  contract  was  annulled.  Even  if  the 
sixth  instruction  was  correct,  the  tenth  instruc- 
tion was  erroneous.  By  the  express  terms  of 
the  agreement,  the  retamed  per  cent,  was  not 
demandable  until  the  completion  of  the  con- 
tract. Aa  the  contract  was  never  fulfilled  by 
the  contractor,  the  retained  per  cent,  cannot  be 
demanded,  in  an  action  based  on  the  contract. 

9.  JIo  recovery  can  be  bad  in  this  suit,  in 
respect  of  any  matter  not  embraced  in  tbecon> 
tract.  The  subject  matter  of  the  contract  is  to 
be  lindted  and  confined  to  the  original  plan  of 
the  work,  as  contemplated  and  established, 
when  the  contract  was  made.  The  obligation 
of  the  contract  cannot  be  extended  beyond  the 
subject  matter.  It  had  not  the  capacity  of  ex- 
pansion or  contraction,  in  accordance  with  any 
changes  that  the  Company  might  choose  to 
make.  Such  additional  work  cannot  be  re- 
covered in  this  action,  as  declared  In  the  seventh 
instruction  of  the  court,  as  work  done  under 
the  covenant,  and  within  its  stipulalinna.  (2 
Stark.  Ev.,  768;  Freshv.  GUson.  16  Pet.,  327.) 

10.  There  was  no  implied  covenant  on  the 
part  of  the  Company,  to  procure  a  place  for  the 
waste  of  the  surplus  excavations,  if  any.  But 
even  if  there  was  such  implied  covenant,  there 
was  no  evidence  in  the  cause  from  which  it 
could  reasonably  be  ''inferred  that  there  f*329 
was  any  excavation  to  be  wasted  as  surplus. 

11.  The  defendant  below  was  not  liable,  io 
any  manner,  for  the  consequences  of  the  in- 
junction issued  from  chancery.  The  action  was 
grounded  on  the  alleged  covenant;  and  the 
Company,  by  its  contract,  had  not  warranted 
against  mterruplion  by  the  wrongful  acts  of 
any  stranger.  There  u  a  wide  difference  be- 
tween allowing  the  interruption  to  avail  to  the 
plaintiff  below,  as  an  excuse  on  his  behalf  for 
non- performance  of  the  work  within  the  pre- 
scribed time,  and  in  making  the  delay  of  the 
Company,  in  removing  the  cause  of  interrup- 
tion, a  ground  of  action,  against  the  defendant 
below,  aa  being  a  violation  by  the  Company  of 
its  covenant.  (Piatt  on  Corenanta,  601,  8  Law 
Lib.,  269.  and  case  referred  to  in  the  notes 
there.) 

12.  It  will  be  insisted,  that  there  was  no  evi- 
dence in  the  cause  to  justify  the  hypothesis  of 
tlie  thU^ntb  instruction  of  the  court:  that 
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there  mu  nothing  from  which  the  jury  could 
legittmAtcly  find  the  facts  of  fraud  nnd  oppres- 
Bioa,  which  are  made  the  basis  of  that  instruc- 
tioD. 

13.  And  it  will  also  be  Insisted,  that  the  thir- 
teenth ioslruction  is  erroneous,  in  this:  that 
tberebf  It  is  laid  down,  that  the  loss  of  profits, 
if  aoj,  saMained  by  the  plaintiff,  is  the  proper 
measure  of  damages  to  be  allowed  by  the  jury, 
if  they  should  find  thai  theCompaby  improp- 
erly rvfiiswl  to  permit  the  plaintiff  to  perform 
hilt  work.  {Oilpins  v.  Consemia,  Peters.  C.  C. 
Bep..  ts5;  Hopkins  v.  Lee,  6  Wheat.,  109;  Bell 
T.  Cunmngham,  S  Peters,  69.  86  ;  3  Qreenl. 
aa  Er.,  sec.  261;  Fairmanv.  Fhiek,  6  Walls, 
516.  518;  Story  on  Agency,  816;  Short  t.  J^p- 
i^A.  1  Brork.  Rep.,  108.) 

14.  The  third  prayer  of  the  defendant  ought 
to  have  been  granted.  Even  if,  in  fact,  or  by 
csloppei.  the  paper  A  was  the  dc-od  of  the  com- 
pany; yet.  if  the  work  was  really  performed 
by,  or  on  betialF  of.  the  firm  of  S.  &  H.  How- 
ird.  and  the  dealings  and  transactions  of  the 
Company,  in  relation  lo  sard  work,  were  with 
the  suid  0nn  (without  notice  of  any  proposed 
or  actual  separate  performance  of  the  work  by 
the  plainliff,  individually,  as  under  said  paper 
A)  then  the  defendant  had  a  right  to  insint, 
that  as  the  work  was  done  by  said  firm,  the 
privity  of  contract,  in  relation  thereto,  was 
with  said  Qrm,  and  th^  the  estimate  was  pay- 
able only  to  the  firm,  under  the  paper  B,  as  the 
sulisisttng  contract  between  the  parties,  or 
oiherwise  upon  au  assumpsit  to  said  firm. 

15.  The  niiilh  and  tenth  prayers  of  the  plaint- 
iff ougiii  to  have  been  granted.  The  evidence 
of  Mr.  Ileckert  shows  that  "  the  embankment 
uider  the  chan^  of  grade  was  650  feet  long 
ami  too  feet  wide,  and  there  was  much  space 
330*]  wiierein  l-Ioward  'could  have  placed 
the  earth  from  his  excavations  to  make  the 
said  embankment."  Besides  this,  there  were 
expre&t  directions  from  the  engineer  to  the 
plaintiff  below,  to  place  the  embankment  (not 
igainst  the  crib,  but)  on  each  side  of  the  center 
tine  of  the  embankment  for  the  width  of  twen- 
ty-five feet  on  each  side  of  said  cenlet  line.  His 
conduct  in  throwing  the  embankment  against 
the  outer  crib  was  willful  and  perverse. 

The  counsel  for  the  defendants  made  the  fol- 
loving  references  to  authorities,  to  show  that 
the  exceptions  were  not  sustainable: 

On  the  First  Exception :  Act  of  Assembly  of 
Hiryland.  1817,  c.  119:  Peakc's  Evidence,  84; 
/oiuiv.  Bandait.  Oowper's  Rep.,  17. 

On  the  Second  and  Third  Exceptions:  Acts 
<rf  Assembly  of  Maryland,  1831,  c.  296;  1835, 
c.  93;  18:17.  c.  80;  Agreement  of  Union,  1838, 
Febmaiy  5th  (page  29th  of  the  Record);  4  S.  & 
R.,  248;  3  Hill,  64;  1  Metcalf,  27;  S  Monroe, 
580;  17  Conn.,  345,  3.>5:  18  Id.,  138.  443;  Fish- 
■ontF^v.  Subertton,  6  Mann.  &  Orang.,  181, 
1«2. 1118. 

On  the  Fourth  Exception:  Same  authorities 

cited  in  support  of  the  4th  instruction. 

On  the  Sixth  Exception:  1  Greenl.  Ev., 
w.  553,  p.  618;  1  Adolphus&EIlis,  19. 

On  ihe  Seventh  Exception;  In  support  of 
the  Ist,  2d  and  8d  instructions.  Coke's  Lit., 
lih.  1,  sec.  5.  36.  (o.)  note  232;  3  Leonflrd.  1)7; 
1  Ventr..  257;  1  Levinz.  46;  I  Siderdn,  8;  Car- 
tbew,  860:  8  Keble,  807;  1  Kyd.  on  Corporar 
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In  support  of  the  4th  Instructinn:  Terry  v. 
Dana,  2  H.  Black..  389;  1  East.  625.  631;  2 
Johns.,  272,  387;  5  Johns.,  78;  15  Masa.,  500; 
19  Johns.,  841;  2  Wash.  C.  C.  Rep.,  458; 
Campbell  v.  Jones,  6  T.  R.,  570;  Fishmonger  v. 
Robertson,  5  Mann.  &  Granger,  197;  Hmrnrd 
V. Philadelphia RaUrdad  Gill.,  ail-.Oolds- 
borough  V.  Orr.  8  Wheat.,  217;  1  Williams' 
Saund.,  820;  b.;  Fordage  v.  Cole,  Id..  220,  n. 
4;  Carpenter  v.  CresweU,  4  Bing.,  409;  Boon  v. 
Eyi«,  1  H.  Bla.,  27S. 

Mr.  Jvsties  Cnrtis  delivered  tiie  opinlop  of 
the  court: 

Sebre  Howard  brought  his  action  of  cove- 
nant broken,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  and  upon 
the  trial,  the  defendants  took  seven  bills  of  ex- 
ception, which  are  here  for  consideration  upon 
a  writ  of  error.  Each  of  them  must  be  sepa- 
rately examined. 

The  first  raises  the  question,  whether  How- 
ard could  prcve  that  a  certain  suit  was  pending 
in  Cecil  County  Court  by  the  testimony  of' the 
clerk  of  that  court  to  the  verily  of  a  copy  of 
the  docket  entries  made  in  that  suit  by  him,  as 
clerk. 

*lt  is  not  objected  that  a  copy  of  the  r*33 1 
docket  entries  was  produced  instead  of  the  orig- 
inal entries,  because  no  court  is  required  to 
permit  its  original  entries  to  go  out  of  the  cus- 
tody of  its  own  offlccrs.  In  the  place  appointed 
for  their  preservation ;  but  the  objection  is,  that 
a  formal  record  ought  to  have  been  shown. 
There  are  two  distinct  answers  to  this  objec- 
tion, Hther  of  which  is  sufUcient. 

By  the  Act  of  Ajisembly  of  Maryland  (1817, 
c.  119),  the  clerk  of  the  County  Couri  is  not  re- 
quired to  make  up  a  format  record.  The  docket 
entries  and  Ales  of  the  court  stand  in  plaoe 
of  the  record.  When  a  forma]  record  is  not 
required  by  law,  those  entries  which  are  per- 
mitted to  stand  in  place  of  it  are  admissible  in 
evidence.  Several  judicial  decisions  in  En- 
gland have  been  referred  to  by  the  counsel  of 
the  plaintiff  in  error,  to  the  effect,  that  the  find- 
ing of  an  indictment  at  the  sessions  cannot  be 
proved  by  the  production  of  the  minute  book 
of  the  sessions,  from  which  book  the  rol!.  con- 
taining the  record  of  such  proceedings,  is  subse- 
Quentlymadeup.  (SeeaPhil.  Ev.,194.)  Butthe 
distinction  between  those  cases  and  a  case  like 
this  is  pointed  out  in  a  recent  decision  of  the  Court 
of  King's  Beech  In  lUgina  v.  Teovetej/,  8  Ad.  & 
El,  8W.  in  which  It  was  held,  that  the  minute 
book  of  the  sessions  was  admissible  to  prove 
the  fact  that  an  order  of  removal  had  been 
made,  it  appearing  that  It  was  not  the  practice 
to  make  up  any  other  record  of  such  an  order; 
and  Lord  Denman  fixes  on  the  precise  ground 
on  which  the  evidence  was  admissible  in  this 
case,  when  he  says,  "  the  book  contains  a  oop- 
tiou,  and  the  deddon  of  the  sessions;  and  their 
decision  is  the  fact  to  be  proved." 

So  in  Arundell  v.  White,  14  East,  216,  the 
plaintiff  offered  the  minute  book  of  the  [Sheriff's 
Court  in  London,  containing  the  entry  of  the 
plaint,  and  the  word  "withdrawn, "opposite to 
the  entry;  and  proved  it  was  the  usual  course 
of  the  court  to  make  such  an  entry  when  the 
suit  was  abandoned  by  the  pluntiff ;  it  was  held 
to  tw  competent  evidence  to  prove  the  abandon- 
ment of  the  suit  by  the  plaintiff  and  its  final 
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termination.  Id  CommonvieaHh  t.  BoUeom,  8 
Picic,  281,  it  was  decided  that  the  minute  book 
of  Uie  sesdona,  staowlog  the  grant  of  a  license 
to  the  defendant,  was  legal  evidence  of  that 
fact,  there  being  no  statute  requiring  a  techni- 
cal record  to  be  made  up. 

And  in  Jones  v.  BavdaU.  Cowper's  R.,  17, 
copies  of  the  minute  book  of  the  House  of  Lords 
were  admitted  in  evidence  of  a  decree,  because 
It  was  not  the  practice  to  malte  a  formal  record. 

The  prlaciple  of  ail  these  decisions  ia  the 
same.  Wliere  the  law,  which  govemB  the  tri- 
buaal,  requires  no  other  record  than  the  one,  a 
icopy  of  whir-h  is  presented,  that  is  sufficient. 
3d2*]  In  *MarylBnd,  no  technical  record  was 
required  by  Ihw  to  be  made  up  by  the  clerlis  of 
the  county  courts;  and.  therefore,  no  other 
record  than  the  one  produced  was  needful  to 
prove  Ibe  pendency  of  an  action  in  such  a 
court. 

But  there  is  another  point  of  view  in  which 
this  evidence  was  clearly  admissible. 

The  fact  to  be  proved  was  the  pendency  of 
an  action.  An  action  is  pending  when  it  is 
duly  entered  in  court.  The  entry  of  an  action 
in  court  is  made  by  an  entry  on  the  docket,  of 
the  title  of  the  case,  by  the  proper  officer.  In 
the  due  course  of  his  official  duly.  Proof  of 
4uch  an  entry  being  made  by  the  proper  otUcer, 
accompanica  by  me  presumption  which  the 
law  entertains,  that  he  has  done  bis  duty  in 
making  it,  is  proof  that  the  action  was  duly 
entertained  in  court,  and  so  proof  that  the 
action  was  pending;  and  If  llie  other  party 
asserts  that  it  had  been  disposed  of,  at  any 
particular  time  after  it  was  entered,  he  must 
show  it.  The  docket  entry  of  the  action  was 
therefore  admissible  for  this  special  purpose, 
because  it  was  the  very  tact  which,  when 
shown,  proved  the  penaency  of  the  action, 
until  the  other  party  showed  its  termination. 

The  second  bill  of  exceptions  was  taken  to 
the  ruling  of  the  court  admitting  a  witness  to 
Ittstify  that  he  was  prewnt  at  the  trial  of  the 
above-mentioned  case  in  Cecil  County  Court, 
in  December.  1847.  in  which  Sebre  Howard 
and  Hiram  Howard  were  shown  by  the  docket 
entries  to  have  been  plaintiffs,  aiid  the  Wil- 
mington and  Su.squebannah  Railroad  Corpwra- 
tion  defendant;  that  the  plaintiffs  at  that  trial 
relied  on  a  paperwriting,  shown  to  the  witness, 
and  set  out  in  the  bill  of  exceptions;  that  one 
of  the  counsel  of  the  defendant  had  in  his  pos- 
session another  paper  writing,  also  shown  to 
the  witness,  and  bemg  the  d^  declared  on  in 
this  suit;  and  that  the  defendant's  counsel 
handed  this  last-mentioned  paper  to  the  pre- 
siding judge,  and  spoke  of  it  as  the  true  and 
genuine  contract  between  the  parties. 

To  render  the  ruling,  to  which  this  bill  of 
exceptions  was  taken,  intelligible,  it  is  neces- 
sary to  slate,  that  the  Wilmington  and  Susque- 
hannah  Railroad  Corporation  was  the  defendant 
in  that  action,  which  was  iummpnt,  founded 
on  the  paper  first  spoken  of  by  the  witness, 
which  did  not  beer  the  seal  of  the  corporation ; 
that  by  the  Act  of  Assembly  of  1887,  c.  30, 
the  Baltimore  and  Susquehannah  Company, 
the  Baltimore  and  Port  Deposit  Company,  and 
the  Philadelphia,  Wilmington  and  Baltimore 
Company,  were  consolidated,  under  the  name 
of  the  Philadelphia,  Wilmington  and  Bnlti- 
more  Byroad  Company,  and  that  tbia  action 
1«8 


being  covenant,  against  the  Philadelphia,  Wil< 
mlngton  and  Baltimore  Railroad  Company, 
and  the  plea  turn  est  factum,  the  plaintiff  was 
endeavoring  to  prove  that  the  "paper  [*3fl3 
declared  on  bore  the  corporate  seal  of  the  Wil- 
mington and  Susquehannah  Railroad  Company. 
This  being  the  fact  to  be  proved,  evidence  that 
the  corporation,  through  its  counsel,  had 
treated  the  Instrument  as~bearing  the  corporate 
seal,  and  relied  upon  it  as  a  deed  of  the  cor- 
poration, was  undoubtedly  admissible.  It  is 
objected  that  the  parties  to  that  suit  were  not 
the  same  as  in  this  one;  but  this  is  wholly 
immaterial.  The  evidence  does  not  derive  iu 
validity  from  any  privity  of  parties.  It  tends 
to  prove  an  admission  by  the  corporation,  that 
the  inBtrument  was  scaled  with  its  seal.  It  is 
further  objected  that  the  admission  was  not 
made  by  the  defendants  in  this  acticm,  bnt  by 
the  Wi}mington  and  Susquehannah  Corpora- 
tion. It  is  true  the  action  in  the  trial  of  which 
the  admission  was  made,  being  brought  before 
the  union  of  the  corporations,  was  necessarily 
in  the  name  of  the  original  corporation :  but  as, 
by  virtue  of  the  act  of  upion,  the  Wilmington 
and  Susquehannah  Company,  the  Baltimore 
and  Fort.  Deposit  Company,  and  the  Philadel- 
phia, WilnuD^n  and  Baltimore  Company 
were  merged  in  and  constituted  one  body  cor- 
porate, under  the  name  of  the  Philadelphia, 
Wilmington  and  Baltimore  Railroad  Company, 
it  is  very  clear  that  at  the  time  the  trial  took 
place  in  Cecil  County  Court,  all  acts  and  ad- 
missions of  the  defendant  In  that  case,  thon^ 
necessarily  in  the  name  of  the  Wilmington  and 
Suequehannah  Company,  were  done  and  made 
by  the  same  corporation  which  now  defends 
this  action.  This  exception  must  therefore  be 
overruled. 

The  third  exception  is  tiiat  the  court  per- 
mitted the  deed  to  be  read  to  the  jury,  although 
only  vague  and  inconclusive  evidence  had  been 
given,  QiaX  it  bore  the  corporate  seal.  We  do 
not  consider  the  evident^  was  vague,  for  it 
applied  to  this  particular  paper,  and  tended  to 
prove  it  to  be  the  deed  of  the  Company. 
Whether  it  would  turn  out  to  be  conclusive, 
or  not,  depended  upon  the  fact  whether  any 
other  evidence  would  be  offered  to  control  it, 
and  upon  the  judgment  of  the  jury.  Bat  the 
deed  was  rightly  admitted  to  be  read  u  soon  as 
any  evidence  of  its  execution,  fit  to  be  weigtied 
by  the  jury,  had  been  given  by  the  pUdntiff. 
It  was  argued  that  this  evidence  was  not  suffi- 
cient to  change  the  burden  of  proof :  and  it  is 
true  that,  upon  the  issue  whether  the  paper 
bore  the  corporate  seal,  the  burden  of  proof 
remained  on  the  plaintiff  throughout  the  trial, 
however  the  evidence  might  preponderate,  to 
the  one  side  or  the  other  {Poteen  v.  Ru»mH,  IS 
Pick.,  69);  but  the  court  did  not  rule  that  the 
burden  of  proof  was  changed,  but  only  that 
such  prima  /oeie  evidence  bad  been  given  as 
enabled  the  pl^ntiff  to  read  the  deed  to  Ibe 

The  subject  matter  of  the  fourth  exception 
became  wholly  immaterial  in  the  progress  of 
the  cause,  and  could  not  beassiirned  *for  [*334 
error,  even  if  the  ruling  had  been  erroneous. 
{GreetOeaf's  Leuee  v.  Birth,  5  Pet.,  132.)  But 
we  think  the  ruling  was  correct. 

The  fifth  exception  wa.-*  taken  to  the  refusal 
of  the  court  to  allow  a  question  to  be  answered 
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\ij  Jtmefl  Cuby,  one  of  the  defendant's  wit- 
BBMS.  This  mtneas  had  already  teaUfled  as 
foUotn: 

"  Leslie  and  White  were  the  first  contractors, 
and  Ihey  were  induced  to  relinquish  it  at  the 
instance  of  the  board,  and  It  was  then  let  to 
Selneand  Hiram  Howard;  the  tei ms  and  price, 
and  other  essentials  of  the  contract,  were 
eoter«l  into  on  the  ISth  July,  1830;  and  on 
that  day  two  papers  were  prepared  and  were 
then  deoed  by  him,  and  also  signed  by  Sebre 
Howsra;  ana  deponent,  as  President  of  the 
Company,  expressly  directed  the  Secretary,  Mr. 
Brobeon*  that  the  seal  of  the  Company  was  not 
to  be  fixed  to  either  paper  until  Hiram  Howard 
i^ed  and  sealed  both  of  them.  The  two 
papers,  respectiTely  marked  A  and  B,  bemg 
■bowQ  to  him,  be  stated  tliat  they  are  the  two 
ptpen  to  which  he  refers;  that  the  impression 
of  the  seal  on  said  paper  A.  is  the  seal  of  the 
Wilmington  and  Susquebannah  Railroad  Com- 
pany, but  that  said  seal  was  not  placed  there, 
be  IS  very  positive,  at  any  time  whilst  he  was 
President  of  said  Company,  and  was  never 
placed  there  by  bis  authority  or  by  the  author- 
ity of  the  Board." 

The  defendant  now  insists  he  had  a  right  to 
proTe  by  tius  witness,  that  although  the  paper 
bore  the  corporate  seal  of  the  Company,  it  was 
not  its  deed,  because  of  an  underBtandiDg  be- 
tween the  witness  and  the  plaintiff  that  Hiram 
Howard  was  to  execute  the  paper.  If  the 
offer  bad  been  to  prove  that  at  the  time  the 
corporate  seal  was  affixed,  it  was  agreed  the 
inrirument  should  not  be  the  deed  of  the  Com- 
pany, unless,  or  until,  Hiram  Howard  should 
etecute  it,  the  evidence  might  have  been  admis- 
ubk.  {FawUng  et  al.  v.  Tlu  United  States.  4 
Craach,  219;  Zfei-Ay  CaruU  Company  v.  WUtnot, 
ft  East,  800;  Bdi  v.  Ingestre.  12  Ad.  &  El., 
N.  S.,  317.)  But  the  understanding  to  which 
the  question  points,  was  prior  to  the  sealing, 
sod  in  00  way  connected  with  that  act,  of 
which  the  witness  bad  no  knowledge.  It  did 
not  bear  upon  the  question  whether  the  Instru- 
oieai  was  the  deed  of  Uie  Compfiny,  and  was 
properly  rejected. 

Tbe  sixth  exception  rests  on  the  following 
(acts:  Tbe  plaintiff  offered  to  read  the  deposH 
lion  of  a  decnaed  witness  taken  by  tbe  defend- 
ants bt  the  case  In  Cecil  County  Court,  to  prove 
that  the  paper  in  question  bore  the  seal  of  the 
corpotation  placed  there  by  the  deponent,  an 
officer  of  the  corporation.  The  defendant 
objected,  but  the  court  admitted  the  evidence. 
We  coosuler  the  evidence  was  admissible  upon 
335*]  two  grounds:  to  *prove  that  in  that 
case  the  defendant  had  asserted  tills  instrument 
to  be  tbe  deed  of  the  corporation,  and  relied 
onit  as  such;  and  also,  because  tbe  witness 
b»n^  dead,  his  deposition,  regularly  taken  in 
a  nut  in  which  boUi  the  plaintiff  and  defend- 
ant were  parties,  touching  the  same  subject 
nutter  in  issue  in  this  case,  was  competent  evi- 
dence on  its  trial.  It  is  said  the  parties  were 
Bot  the  same.  But  it  is  not  necessary  they 
■hould  be  identical,  and  they  were  tbe  same, 
except  that  Hiram  Howard  was  a  coplaintiff 
in  tlie  former  suit,  and  this  diversity  does  not 
trader  the  evidence  inadmissible.  (1  6reenl. 
E?..5!i3:  1  Ad.&EI..  19.) 

The  seventh  and  last  bill  of  exceptions  covers 
tuae  distmct  propodtlonB  given  the  court  to 
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tbe  jury  as  instructions.   The  first  of  the  in- 
structions excepted  to  was  as  follows: 

"If  tbe  jury  find  from  the  evidenr.e  that  this 
instrument  of  writing  was  produced  in  court, 
and  relied  upon  by  the  present  defendant,  as  a 
contract  under  the  seal  of  tbe  Wilmington  and 
Susquehannah  Railroad  Company,  in  an  action 
of  aammpsit  brouglit  by  Stbre  and  Hiram  How- 
ard, against  the  last-mentioned  Company  in 
Cecil  County  Court:  and  that  the  said  suit  was 
decided  against  the  plaintiffs  upon  the  ground 
that  this  instrument  was  duly  sealed  by  the  said 
corporation  as  its  deed,  then  the  defendsnt  can- 
not be  permitted  in  this  case  to  deny  the  valid- 
ity of  said  sealing,  because  such  a  defense 
would  impute  to  the  present  defendant  itself  a 
fraud  upon  the  administration  of  justice  in 
Cecil  County  Court." 

It  is  objected  that  this  instruction  applied  the 
doctrine  of  estoppel,  where  the  matter  of  tbe 
estoppel  bad  not  been  relied  on  in  pleading. 
The  rules  on  this  subject  are  well  settk-d.  If  a 
party  has  opportunity  to  plead  an  estoppel  and 
voluntarily  omits  to  do  so,  and  tenders  or  takes 
issue  on  the  fact,  he  thus  waives  the  estoppel 
and  commits  the  matter  to  the  jury,  who  are 
to  find  the  truth.  (1  Saund. ,  323  a. .  n.  4 ;  2  B. 
&  A..  668;  2  Bing..  877:  4  Bing.  N.  C,  748.) 
But  if  he  have  not  opportunity  to  show  the 
.  estoppel  by  pleading,  be  may  exhibit  tbe  maiter 
thereof  in  evidence,  on  the  trial,  under  any 
issue  which  involves  tbe  fact,  and  both  the 
court  and  the  jury  are  bound  thereby.  (I  Salk., 
276;  17  Mass..  i&d.)  Now,  the  plea  in  this  case 
was  non  est  factum,  which  amounts  to  a  denial 
that  tbe  instrument  declared  on  was  the  de- 
fendant's deed  at  the  time  of  action  brought.  If 
sealed  and  delivered,  and  subsequently  altered, 
or  erased,  in  a  material  part,  or  if  the  seal  was 
torn  off.  before  action  brought,  tbe  plea  is  sup- 
ported. (5  Coke.  23.  119;  b.;  11  Coke,  27,  28; 
,  Co.  Lit.,  35  b.,  n.  6,  7.)  Itfollowsthat  arcpU- 
cation  to  the  effect  that  on  some  day,  long  be- 
fore action  brought,  the  instrument  was  the  - 
deed  of  the  defendant,  would  be  bad  on  de- 
murrer, for  it  would  not  completely  answer  the 
plea. 

*The  plaintiff  cannot  be  said  to  have  [*330 
opportunity  to  plead  an  estoppel,  and  voluntari- 
ly to  omit  to  do  so.  when  the  previous  plead- 
ings are  such  that  if  he  did  plead  it,  it  would  be 
demurrable. 

Besides,  a  plea  of  non  est  factum  rightly  con- 
cludes to  the  country,  and  so  tbe  plaintiff  has 
no  opportunity  to  reply  Hpeciaily  any  new  mat- 
ter of  fact.  He  can  only  join  the  issue  ten- 
dered, and  if  be  were  prevented  from  having 
tbe  benefit  of  an  esioppd,  because  he  has  not 
pleaded  it,  it  would  follow  that  the  plaintiff  can 
never  have  the  benefit  of  an  estoppel  when  the 
defendant  pleads  the  general  issue,  for  in  no  such 
case  can  he  plead  it.  This  was  clearly  pointed 
out  in  TVevivan  v.  Lawrence,  1  Salk.,  27tl,  where 
the  court  say,  "that  when  the  plaintiffs'  title  Is 
by  estoppel,  and  tlie  defendant  pleads  the  gen 
eral  issue,  tbe  jury  are  bound  by  the  estoppel." 
And  it  is  In  this  way  that  the  numerous  cases 
of  estoppels  in  pait  which  are  in  the  recent 
books  of  reports,  have  almost  always  been  pre- 
sented. 

It  is  further  objected,  that  tbe  facta  supposed 
in  the  inftructinn  tlid  not  amount  in  law  lo  an 
estoppel.   We  think  otherwise.  HaU  v.  While, 
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8  C.  &  p.,  137,  was  detinue  for  certain  deeds. 
The  defendant  wrote  to  the  plaintiffs*  attorney, 
and  spoke  of  the  deed  as  In  his  posse!»ion  under 
such  circumetances  as  ought  to  have  led  him  to 
undcrsliiDd  a  suit  would  be  brou^^ht  upon  (he 
faith  of  what  he  said.  Best.  Ok.  J.,  ruled:  "If 
the  defendant  said  he  had  the  deeds,  and 
thereby  induced  the  plaintiffs  to  bring  their 
action  againfit  him,  I  ehnll  hold  that  they  may 
recover,  (hough  the  assertion  was  a  fraud  on 
Ids  part."  In  Dae  t.  Lambly,  %  Esp.,  6;!S.  the 
defendant  bad  informed  the  plaintiffs'  agent 
that  his  tenancy  commenced  al  Lady-day,  and 
the  agent  gave  a  notice  to  quit  on  that  day. 
This  not  being  heeded,  ejtKitment  was  brought, 
and  the  tenant  set  up  a  holding  from  a  different 
day.  But  Lord  Kenyon  refused  to  allow  him 
to  show  that  he  was  even  mistaken  In  his  ad- 
mihsion,  for  he  was  concluded.  Mordeeai  v. 
Olicer,  3  Htiwke,  479 ;  Crocket  t.  IjuArook,  5 
Mon.,  530;  Truxtets  of  Congregation,  <tc.,  v. 
M'iiUamH.  9  Wend.,  147,  are  to  the  same  point. 
These  decisions  go  much  further  than  this 
case  r».'quire8,  because  the  defendant  not  only 
induced  the  plaintiff  to  bring  this  action,  but 
defeated  the  action  in  Cecil  County  Court,  by 
asserting  and  maintaining  this  paper  to  be  the 
deed  of  the  Company;  and  this  brings  the  de- 
fendant within  the  principle  of  the  common 
law,  that  when  a  party  ai»(er(s  what  be  knows 
is  false,  or  does  not  know  to  be  true,  to  another's 
loss,  and  his  own  gain,  he  is  guilty  of  a  fraud; 
a  fraud  in  fact,  if  he  knows  it  to  W9  false,  fraud 
in  law,  if  he  does  not  know  it  to  be  true. 
{PoUimv.  Waiter,  8  B.  &  Ad.,  114;  LobdeU  v. 
Baker,  1  Met..  201.) 

337*]  *Certainly  it  would  not  mitigate  the 
fraud,  if  the  false  assertion  were  made  in  a 
court  of  justice  and  a  meritorious  suit  defeated 
thereby.  We  are  clearly  of  opinion,  that  the 
defendant  cannot  be  heard  to  say,  that  what 
was  asserted  on  the  former  trial  was  false,  even 
if  the  assertion  was  made  by  mistake.  If  it 
was  a  mistake,  of  which  there  la  no  evidence, 
it  was  one  made  by  the  defendant  ,  of  which  he 
took  the  benefit,  and  the  plaintiff  the  loss,  and 
it  is  too  late  lo  correct  it.  It  does  not  cany  the 
estoppel  beyond  what  is  strictly  equllabfe,  to 
hold  that  the  representation  which  defeated  one 
action  on  a  point  of  form  sliould  sustain  an- 
other on  a  like  point. 

The  next  insliuction  is  objected  to  on  the 
grouud  tlut  Hiram  Howard  ought  to  have  been 
joined  as  a  coplaintiff.  By  reference  to  the  in- 
denture, it  will  be  seen  that  it  purports  to  be 
made  between  Sebre  Howard  and  Hiram  How- 
ard, of  the  first  part,  and  the  Wilmington  and 
Susquehannah  liailroad  Company,  of  the  sec- 
ond part.  The  covenants  are  not  by  or  with 
these  persons  nominatim/  but  throughout,  the 
party  of  the  one  part  covenants  with  the  party 
of  the  other  part.  Sebre  Howard  alone  and  the 
corporation  sealed  the  deed. 

It  is  settled  that  if  one  of  two  covenantees 
does  not  execute  the  instrument,  he  must  join 
in  the  aclion,  Ixicause  whatever  may  be  the 
bcncticial  interest  of  either,  their  legal  interest 
is  joint,  and  if  each  were  to  sue,  the  court  could 
Dot  know  for  which  to  give  judgment. 
(Slingslip'n  case.  5  Coke,  18,  b.;  Feirie  v.  Bury. 
8  B.  ife  C,  3.18.)  And  the  rule  has  recently 
been  carried  so  far  as  to  hold,  that  where  a  joint 
covenantee  hod  no  beneficial  Interest,  did  not 
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seal  the  deed,  and  expressly  disclaimefl  under 
seal,  the  other  covenantee  could  not  sue  alnoe. 
{WethereUY.  Langton.  1  Wela.,  U.  &  G..  684.) 
But  this  rule  has  no  application  until  it  is  ascer- 
tained that  there  is  a  joint  covenantee,  and  this 
is  to  be  determined  in  each  crtfae  by  examining 
the  whole  inslruraeot.  Looking  at  this  deed, 
it  appears  the  covenant  sued  on  was  with  *'lhe 
party  of  the  first  part,"  and  the  inquiry  with 
whom  the  covenant  w^as  mode,  resolves  itself 
into  the  question,  what  person,  or  persons,  con- 
stituted "the  parly  of  tlio  first  part,"  at  the  mo- 
ment when  the  deed  took  effect. 

The  descriptive  words,  in  the  premises  of  the 
deed,  declare  Sebre  and  Hiram  Howard  to  be 
the  party  of  the  first  part;  but  inasmuch 
as  Hiram  did  not  seal  the  deed,  he  never  in 
truth  bcc4ime  a  party  to  the  instrument.  He 
entered  into  no  covenant  contained  in  it. 
When,  in  the  early  part  of  the  deed,  the  parlf 
of  the  first  part  covenants  with  the  party  of  the 
second  part  to  do  the  work,  it  is  impossible 
to  maintain  that  Hiram  Howard  is  tliere  cm- 
braced,  under  the  words  "party  of  the  first 
part,"  as  a  covenantor.  And  when,  in  tlienext 
sentence,  the  party  of  the  *8econd  part  [*338 
covenants  with  the  partvof  the  drst  paittopay 
for  the  work,  it  would  lie  a  most  strained  con- 
struction to  hold,  that  the  same  words  do  em- 
brace Ijim  as  a  covenantee.  There  can  be  no 
sound  reason  for  the  construction,  thai  the 
words  "party  of  the  first  part"  mean  one  thing, 
when  that  party  is  to  do  something,  and  a  dif- 
ferent thing,  when  that  party  ia  to  receive  gchd- 
pensatlon  for  doing  it.  The  truth  is,  tli&t  the 
descriptive  words  are  controlled  by  the  decisive 
fact,  that  Hiram  did  not  seal  (he  deed,  and  so 
error  demomirationia  plainly  appears.  An  ex- 
amination of  the  numerous  authorities  cited  by 
the  counsel  for  the  plaintiff  in  error  will  show 
that  they  are  reconcilable  with  this  Interpreta- 
tion of  tlie  covenants;  for,  in  all  the  cases  la 
which  one  of  the  persons  named  in  the  deed 
did  not  seal,  he  was  covenanted  with  nominatim. 
Our  conclusion  is.  that  the  action  was  rightly 
brought  by  Sebre  Howard  alone. 

The  next  instruction  excepted  to  was  as  fol- 
lows: "The  omission  of  the  plaintiffs  to  fluish 
the  work  wittun  the  times  mentioned  in  the 
contract,  is  not  a  bar  to  his  recovery  for  the 
price  of  the  work  he  actually  performed;  but 
the  defendant  may  set  off  any  damage  he  sus- 
tained by  t  be  delay,  if  the  delay  arose  from  the 
default  of  the  plaintiffs," 

The  time  fixed  for  the  completion  of  the  con- 
tract was  the  first  day  of  November,  l!i36. 
The  Company  agreed  to  pay  twenty-six  cents 
per  cubic  yard,  m  monthly  payments,  accord- 
to  the  measurement  and  valuation  of  the  engi- 
neer, 'These  monthly  payments  were  made  up 
to  December,  1837;  and  when  the  contract  was 
determined  by  the  Company,  January  iPth, 
1838,  under  a  power  lo  that  effect  in  the  instru- 
ment, which  will  be  presently  noticed,  therere- 
mained  due  the  price  of  the  work  done  in  De- 
cember, and  on  eighteen  days  in  January. 

The  question  is.  whether  the  covenont  to  pay 
was  dependent  on  the  covetumt  to  finish  the 
work  by  the  first  day  of  November,  So  far  as 
respects  each  monthly  installment,  earned  be- 
fore breiicb  of  the  covenant  to  finish  the  work 
on  the  first  day  of  November,  it  is  clear  the 
oovenanta  were  independent.  Or,  to  state  it 
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more  accunilelT,  the  covenant  to  pay  at  the  end 
of  each  moDlb,  for  {he  work  done  during  that 
moDtb,  was  dependent  on  the  progress  of  the 
Tork,  so  farasreopected  the  amount  to  be  paid; 
but  was  not  dependent  on  theeovennot  tonntah 
the  work  by  a  nay  certain.  Theonly  doubt  is, 
whether,  after  the  breach  of  this  last  mentioned 
corenanl,  ihe  defendants  were  bound  to  pay 
for  work  done  after  that  time. 

There  IS  an  apparent,  and  perhaps  some  real 
conflict,  in  Ihe  decisions  of  different  courts,  on 
tbispoiDl.  (2  Johns.,  273,  367;  10  Jolios.,  30»:  3 
H.B)...saO:8Mas8..80:  IS  Mass.,  503;  SGHIA 
339*}*Jobna..  254.)  We  do  not  deem  it  nccd- 
fnl  to  renew  the  ntimerousauthoritieH  because 
we  bold  the  general  principle  to  be  clear,  that 
coTenanls  are  to  be  considered  dependent  or 
independent,  according  to  the  intention  of  the 
parties,  which  is  to  be  deduced  from  the  whole 
nutrument ;  and  in  this  ca^e  we  And  do  difficulty 
in  aniringatihe  cooclusion,  that  the  covenants 
were  tbrougboul  independent.  There  are.  in 
this  inittnimeot,  no  terms  which  import  a  con- 
dilioo,  or  expressly  make  one  of  these  covenants 
in  any  particular  dependent  on  the  other. 
There  w  no  uecepsary  dependency  between 
them,  as  the  pay  for  work  done  may  be  made 
ihuui^h  the  work  \)e  done  after  the  day.  The 
failure  to  perform  on  tbc  day  does  not  go  to 
the  whole  considevation  of  the  contract,  and 
tliere  is  no  nntural  connection  between  the 
amnuntto  be  paid  for  work  after  the  day,  and 
the  injury  or  loss  inflicted  by  a  failure  ib  per- 
form on  the  day.  Still  it  would  have  been 
competent  for  the  parlies  to  agree  that  the  con- 
tractor should  not  receive  the  monlbly  install 
ment  due  in  November,  if  the  work  should  not 
be  then  finished,  and  that  he  should  receive 
nothing  for  work  done  after  that  time. 

Bui  we  Hod  no  such  agreement.  On  the 
contrary,  the  covenant  to  pay  for  what  ahalt 
have  been  done  during  each  preceding  month 
is  absolute  and  unlimited,  and  the  particB  have 
provided  a  mode  of  securing  the  performance 
of  the  work  and  tlie  indemDiflcatlon  of  the 
Company  from  lose,  wholly  different  from 
makinf:  lliese  covenants  in  any  particular  de- 
pendent on  each  other.  They  have  agreed,  as 
will  be  presently  more  fully  stated,  that  the 
CoiDr)aay  may  declare  a  forfeiture  of  the  con- 
tract in  ca!»e  the  work  should  not  proceed  to 
their  satisfaction,  and  may  retain  fifteen  per 
ceat.  of  each  payment  to  secure  thenu»elves 
from  loaa.  Without  undertaking  to  apply  to 
thisparticularcaseany  fixed  technical  rule,  like 
that  held  in  TVry  v.  Duntze.  2  H.  Bl.,  889.  we 
hold  it  was  not  tbe  intention  of  these  parties, 
as  shown  by  this  instrument,  to  make  the  pay- 
ment of  any  inetatlment  dependent  on  the  cove- 
Daot  to  floiah  the  work  by  tbe  first  day  of 
November;  and  that  consequently  the  lostruc- 
UoD  given  at  (he  trial  was  correct. 

Tbe  sixth  instruction,  which  Is  also  excepted 
to.  must  be  read  in  connection  with  tbe  fifth 
ud  the  provision  of  the  contract  to  which  Ihey 
tetet.  The  contract  contains  the  following 
chiuse: 

"Provided,  however,  that  in  case  the  party 
of  tbe  second  part  shall  at  any  time  be  of 
opinion  that  this  contract  Is  not  duly  complied 
with  b;  the  said  party  of  the  first  part,  or  that 
it  is  not  in  due  progress  of  execution,  or  that 
the  said  party  of  the  Arat  port  is  irregular  or 
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negligent,  then,  and  in  such  case,  he  shall 
authorized  to  declare  tlii.<i  contract  forfeited, and 
thereupon  the  same  shall  become  null,  and  the 
party  of  the  *finit  part  shall  have  no  [*340 
appeal  from  the  opinion  and  decision  afore- 
said, and  he  hereby  relc-ises  all  riirht  to  except 
to,  or  question  the  same  in  any  place  under 
any  circumstances  whatever;  but  flie  party  of 
the  first  part  shall  still  remain  liable  to  the 
party  of  the  second  part  for  the  damages  oc- 
iMsioned  by  the  said  non-compliance,  Irregular- 
ity, or  negligence." 

The  instructions  thereon  were: 

6th.  ''If  the  defendant  annulled  this  con- 
tract, as  stated  in  the  testimony,  under  the 
tielief  that  (he  pluntiff  was  not  prosecuting 
the  work  with  proper  diligence,  and  for  ti)c 
reasons  assigned  in  tbe  resolution  of  the  board, 
they  are  not  liable  for  any  damage  the  plaintiff 
may  have  sustained  thereby,  even  although  tic 
was  in  no  default,  and  the  Company  acted  in 
this  respect  under  a  mistaken  o])iDii}n  as  to  his 
conduct." 

6th.  "But  this  annulling  did  not  deprive 
him  of  any  rights  vested  in  him  at  that  time, 
or  make  the  covenant  void  ab  initio,  bo  as  to 
deprive  him  of  a  remedy  upon  it  for  any  money 
then  due  him  for  bis  work,  or  any  damages  he 
had  then  already  sustained." 

The  law  leans  sironely  against  forfeIture,and 
it  is  incumbent  on  the  party  who  seeks  to  en- 
force one,  to  show  plainly  his  right  to  it.  The 
language  used  in  thij  contract  is  susceptible  of 
two  meanings.  One  ia  the  literal  meaning,  for 
which  the  plaintiff  in  error  contends,  that  the 
dedaration  of  the  Company  annulled  the  con- 
tract, destroying  all  rights  which  bad  become 
vested  under  it,  so  tbat  if  there  was  one  of  the 
monthly  payments  in  arrear  and  justly  due 
from  the  Company  to  the  contractor,  and  as  to 
which  the  Company  was  in  default,  yet  it 
could  not  be  recovered,  because  every  oblica- 
tion  arising  out  of  the  contract  was  at  an  end. 

Another  interpretation  is,  that  the  contract, 
so  far  as  it  remained  executory  on  the  part  of 
the  contractor,  and  all  obligations  of  the  Com- 
pimy  dependent  on  the  future  execution  by 
iiim  of  any  part  of  the  contract  might  be  an- 
nulled. We  cannot  hesitate  to  fix  on  the  tatter 
as  the  true  interpretation. 

In  the  first  place,  the  intent  to  have  the 
obligation  of  the  contractor,  to  respond  for 
damages,  continue,  is  clear.  In  the  next  place, 
though  the  contnuMor  expressly  releases  all 
right  to  except  to  the  forfeiture,  he  does  not 
release  any  right  already  vested  under  the  con- 
tract, by  reason  of  its  part  performance,  and 
crprevsio  uniiis  exclusio  ttlterim.  And  finally,  it 
is  highly  improbable  that  the  parties  could 
have  intended  to  have  put  it  in  the  power  of 
the  Company  to  exempt  itself  from  paying 
money,  honestly  earned  end  justly  due,  by  its 
own  act  declaring  a  forfeiture.  The  counsel 
for  the  plaintiff  m  error  seemed  to  feel  the 
pressure  of  this  difficulty,  and  not  to  be  willing 
to  maintain  that  *vested  rights  were  [*34l 
absolutely  destroyed  by  the  act  of  the  Com- 
pany; and  he  suggested  that  though  the  cove- 
nant were  destroyed,  owtimpt't  might  lie  upon 
an  implied  promise.  But  if  the  intention  of 
the  parlies  was  to  put  an  end  to  all  obligation 
on  the  part  of  the  Company  arising  from  the 
covenant,  there  would  remain  nothing  from 
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which  a  promise  could  be  implied;  and  if  this 
WM  Dot  their  iDtention.  then  we  come  back  to 
the  very  iDterpretalioD  a^iast  which  he  con- 
tended; for  if  the  obligation  arising  from  the 
covenant  remains,  the  covenant  is  not  destroy- 
ed. We  hold  the  instruction  of  the  court  on 
this  point  to  have  been  correct. 

The  next  instruction  excepted  to,  was  in 
these  words:  "The  increased  worlt  occasioned 
by  clianging  the  width  of  tlio  road  and  allering 
the  grade  having  been  directed  by  the  engineer 
of  the  Company  under  its  authority,  was  done 
under  this  covenant,  and  within  its  stipulations, 
and  may  be  recovered  in  lliis  action,  without 
resorting  to  an  action  of  asaympgii." 

The  covenant  of  the  pidnlifl  was  "to  do, 
execute,  and  perform  the  work  and  labor  in  the 
said  schedule  mentioned."  And  the  schedule 
mentions  "all  the  grading  of  that  part  of  sec- 
tion 9,  &c.,  accordmg  to  the  directions  of  the 
engineer,"  Ac.  We  think  this  instruction  was 
correct.  The  plaintiff  in  error  insists  that  the 
covaiant  was  to  do  the  grading  precisely  as 
shown  by  a  profile  made  oefore^  the  contract 
was  entncd  into.  If  this  were  so,  the  Com- 
pany would  have  been  disabled  from  making 
any  change  either  of  width  or  grade,  without 
the  consent  of  the  defendant.  Wc  do  not  think 
this  was  the  meaning  of  the  contract,  and  both 
the  Company  and  the  contractor  having  acted 
on  a  different  interpretation  of  it,  the  Company 
must  now  pay  for  tiie  increased  work  of  which 
they  have  am  the  benefit. 

The  ninth  instruction  was  as  follows: 

0th.  "Also,  if  from  any  cause,  without  the 
fault  of  the  plaintiff,  the  earth  excavated  could 
not  be  used  in  the  flilinz  up  and  emlmnkmeats 
on  the  road  and  at  the  river,  it  was  the  duty  of 
the  defendant  to  furnish  a  place  to  waste  it. 
And  if  the  Company  refused,  on  the  application 
of  the  plaintiff,  to  provide  a  convenient  place 
for  that  purpose,  he  is  entitle  to  recover  such 
damages  as  he  sustained  by  the  refusal,  if  he 
sustained  any;  and  he  is  also  entitled  to  recover 
any  damage  he  may  have  sustained  by  the 
delay  of  his  work  or  the  increase  of  his  ex- 
pense in  performing  it,  occasioned  [by]  the 
ncKligenoe,  acts  or  default  of  the  defendant." 

To  this  the  plaintiff  in  error  objects,  "that 
it  assumes  that  the  Company  was  Iraund  to 
provide  a  place  un  which  to  waste  the  eartli." 
The  contract  says  the  contractor  is  to  place 
earth,  not  wanted  for  embankment,  "where 
342*]  ordered  by, the  engineer."  *He  can 
rightfully  place  it  nowhere  until  ordered  by 
the  engineer,  and  if  such  an  order  was  refused 
or  delayed,  and  the  contractor  was  thereby  in- 
jured, he  bad  a  clear  right  to  damages.  It 
cannot  be  supposed  such  an  order  was  to  be 
given  or  obeyed,  if  obedience  to  it  would  he  a 
trespass.  Before  giving  it,  the  Company  was 
bound  to  make  it  a  lawful  order,  the  execu- 
tion of  which  would  not  subject  the  parties  to 
damages  for  a  wrong,  and  therefore  was  bound 
to  provide  a  place,  and.  of  course,  a  reasonably 
convenient  piace  as  well  as  seasonably  to  give 
the  order. 

The  plaintiff  in  error  also  excepted  to  the 
tenth  instruction,  which  must  be  taken  together 
with  the  clause  of  the  contract  to  which  it  re- 
lates, to  be  intelligible.  The  contract  contains 
the  following  provision: 

"And  prorided,  also,  that  in  order  to  secure 
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the  faithful  and  punctual  performance  of  the 

covenants  above  made  by  the  party  of  the  first 
part,  and  to  indemnify  and  protect  the  party 
of  the  second  part  from  loss  m  case  of  defanft 
and  forfeiture  of  this  contract,  the  said  parly 
of  the  second  part  shall,  uotwilhslanding  the 
provision  in  the  uinexed  scheilule,  be  author- 
ized to  retain  in  their  hands,  until  the  comple- 
tion of  the  contract,  fifteen  per  cent,  of  (he 
money  at  any  time  due  to  the  said  party  of  the 
first  part;  thus  covenanted  and  agreed  to  by  the 
said  parlies,  this  twelfth  day  of  July,  1836,  a* 
witness  their  seals." 
The  instruction  was: 

10th.  "Also,  the  plaintiff  is  entitled  to  re- 
cover the  fifteen  per  cent.retained  by  the  Com- 
pany, unless  the  jury  find  that  tbc  Company 
has  sustained  damage  by  thedefault.  negligence, 
or  mif^onduct  of  the  plaintiff.  And'  if  such 
damage  has  been  sustained,  but  not  to  the 
amount  of  fifteen  per  cent,  then  the  plaintiff  is 
entitled  to  recover  the  balance,  after  deducting 
the  amount  of  damage  sustained  by  the  Com- 
pany." 

It  is  argued  that  here  is  a  stipulation  that  the 
fifteen  per  cent,  may  be  retained  by  the  com- 
pany until  the  completion  of  the  contract  by 
the  defendant;  that  it  never  was  completed  by 
him,  and  so  the  time  of  payment  had  not  arrived 
when  this  action  was  brought  . 

Now.  it  is  manifest  that  one  of  the  events 
contemplated  in  this  clause  was  a  forfeiture 
such  as  actually  took  place;  that  in  that  event 
the  contract  never  would  be  completed  by  the 
defendant,  and  so  its  completion  could  not  with 
any  propriety  be  fixed  on  as  to  the  limit  of  time 
during  which  the  Company  might  retain  the 
money,  unless  it  was  the  inteulinn  of  the  par- 
ties that  the  fifteen  per  cent,  so  retained  should 
belong  absolutely  to  the  Company  in  case  of  a 
forfeiture  of  the  contract.  But  the  parties  have 
not  only  failed  to  provide  for  such  forfeiture  of 
the  fifteen  *per  cent.,  but  have  plainly  [*S^3 
declared  a  aifferent  purpose.  Their  language 
is,  that  this  money  is  retained.  "  to  indemnity 
and  protect  the  party  of  the  second  part  from 
loss,  in  case  of  default  and  forfeiture  of  this 
contract." 

There  is  a  wide  difference  both  in  fact  and  in 
law,  between  indemnity  and  forfeiture;  yet  it 
is  the  former  and  not  the  latter  which  the  par- 
ties had  in  view.  Whether  an  express  stipula- 
tion for  a  forfeiture  of  this  fiffeen  per  cent, 
could  have  been  enforced,  it  is  not  necessary  to 
decide. 

But  when  the  parties  have  shown  an  intent 
to  provide  a  fund  for  indemnity  merely,  the 
legal,  as  well  as  the  just  result  is,  that  after  in- 
demnity is  made  and  the  sole  purpow  of  the 
fund  fully  executed,  the  residue  of  it  shall  gt> 
to  the  person  to  whom  It  equitably  belongs. 
Rightly  construed,  the  words  "  until  the  com- 
pletion of  the  contract"  refer  to  the  time  dur- 
mg  which  alt  monthly  payments  were  to  be 
made,  and  give  the  right  to  retain  the  flfte«a 
per  cent,  out  of  each  and  every  payment,  rather 
than  fix  an  absolute  limit  of  time  during  which 
these  sums  might  be  retained.  In  neither  event, 
contemplated  oy  (his  clause,  would  this  limit 
of  time  be  strictly  proper.  If  a  forfeiture  of 
the  contract  took  place,  it  was  manifestly  inap- 

Elicablc;  and  if  no  forfeiture  did  take  place, 
ut  damage  were  suffered  by  the  Company, 
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from  default  of  the  contractor,  equal  to  the 
lifieen  per  cent,  it  canDot  be  stip[Kwed  their 
ri^t  to  retain  was  to  cease  with  the  completion 
of  the  contract.  This  objecUon,therefore,  must 
be  oTcrruled, 

The  pluiniiff  in  error  also  excepts  to  the  12th 
instrucliOD.  We  do  not  deem  it  aeedful  to  de- 
termibe  whether  there  was  evidence  to'go  to  the 
jut^.  that  the  Compaopr  did  not  use  reasonable 
diligence  */o  obtato  a  dissolution  of  the  iujunc- 
tfau,  because  we  consider  so  much  of  the  in- 
Btrucikm  as  relates  to  this  subject,  to  be  a  prop- 
er qaalificalion  of  the  absolute  and  peremptory 
bar,  asserted  in  the  Qrst  part  of  the  mstruction; 
and  if  the  Company  desired  to  raise  any  ques- 
lioD  concerning  the  proper  tribunal  to  decide 
00  the  matter  of  dtligeDcc,  or  respecting  the 
evidence  competent  to  Justify  a  finding  there- 
on, some  prayer  for  particular  iostructiotiB  re- 
wecting  these  points  should  hare  been  preferred. 
But  ve  consider  there  was  some  evidence  bcnr- 
iog  on  this  question  of  diligeoce,  and  that  it 
was  for  the  jury  and  not  the  court  to  pass 
tliereOQ. 

Two  objections  are  made  to  the  thirteenth 
iactructton.  The  first  is,  that  this  inHtniction 
snuined  the  existence  of  evidence,  competent 
to  go  to  jury,  to  prove  that  the  defendants 
fraudulently  terminated  the  contract  under  the 
claose  which  enabled  them  to  declare  it  for- 
feited. To  this  objection,  it  is  a  conclusive 
aoswer  that  the  derendanls  tbemseives  prayed 
344*]  for  an  instruction  substantially  *like 
that  given.  The  other  objection  is,  that  the 
juiy  were  instructed  to  allow  by  way  of  dam- 
ages, such  proQt  as  they  might  find  the  plaintiff 
bad  been  deprived  of  by  the  termination  of  the 
cootract  by  the  defendants,  if  they  should  find 
the  aclof  termination  to  be  fraudulent. 

It  Ib  insititcd  that  only  actual  damages,  and 
not  pmlits,  were  in  that  event  to  he  mquired 
into  and  allon-ed  by  the  jury.  It  must  be  ad- 
mitted thai  actual  damages  were  all  that  could 
bwfulty  be  eivea  in  an  actioa  of  (xivenant. 
even  if  the  Company  hud  been  guilty  of  fraud. 
But  it  by  no  means  follows  that  profits  are  not 
to  be  allowed,  understanding,  as  we  must,  the 
UTm  "prolits"  in  thiain-struction  as  meaning  the 
giUQ  which  the  plitintiff  would  have  made  if  he 
had  been  permitted  to  complete  his  contract. 
Actual  d.im.igtiH  clearly  iQciu<lo  the  direct  and 
actual  lose  which  the  plaintiff  Biutains  propter 
nmipmm  non  habiiam. 

Xad  in  case  of  a  contract  like  this,  that  loss 
is,  among  other  things,  the  difference  between 
the  cost  of  doing  the  work  aud  the  price  to  he 
paid  fur  it.  This  difference  is  the  inducement 
tod  real  consideration  which  csuhcs  the  con- 
trsciur  to  enter  into  l)ie  contract.  For  this  he 
expends  his  time,  exerts  his  skill,  uses  his  cap- 
iisl.  and  assumes  the  risks  which  attend  the 
enterprise.  And  to  di-prive  him  of  it,  when 
the  other  party  bos  broken  the  contract  and  un 
lawfully  put  an  end  lo  the  work,  would  be 
unjust.  There  is  no  rule  of  lnw  which  requires 
us  to  inflict  this  injustice.  Wherever  protifs 
vk  spoken  of  as  nut  a  subject  of  damages,  it 
will  be  found  that  something  contingent  upon 
falnre  bargains,  or  specuhitious,  or  slates  of 
the  markot.  are  referred  to,  and  not  the  differ- 
ence between  the  agrectl  price  of  somelhing 
oontnicted  for  and  its  ascertainable  vaiue,  or 
coat.  (See  Miuterton  v.  Mayor  of  Brooklyn,  7 
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Hill's  R.,  61,  and  cases  there  referred  to.)  We 
bold  it  in  be  a  clear  rule,  thai  ihe  gain  or  profit, 
of  whicli  the  contractor  was  deprived,  by 
the  refusal  of  tlw  Company  to  allowhim  to  pro- 
ceed with,  and  complete  the  work, wasa  proper 
subject  of  damages. 

We  have  eojuidered  aU  the  exeeptioru;  wsfind 
no  one  ienabU,  and  tke  judgmentof  the  court  be- 
low ieaffirmed,  teUh  ootU. 

OHDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
aud  was  ai^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  atfirmcd,  with  costs  and  damages  at  the 
rate  of  six  per  centum  per  anntim. 

ated-6BIaB..a74:  ]SBlatohf„«E6;  4CUff.,13;  1 
Holmes,  197. 


•MARTIN  VERY.  Appeltant,  ['345 

V. 

JONAS  LEVY. 

Equity  will  7>old  creditor  to  his  agreement  to  re- 
eeiie  speeijus  articles  in  salitfaction  of  debt — 
coTmderation, — If  claim  in  power  of  attorney  ie 
ambiguoun,  principal  m  bouTid  by  reasonable 
interpretation  upon  which  agent  and  debtor 
acted. 

In  equity,  wbere  a  creditor  avrees  to  receive  spe- 
olflc  articles  In  aatittf  action  of  a  oobt,  even  although 
it  lie  a  debt  ut>on  bond,  secured  by  morternge,  he 
will  be  held  to  the  pprTormance  of  dIs  twreeineitt. 

But,  in  order  to  bring  a  case  within  this  princl- 
cinle,  tbcre  must  be, 

1.  An  asTeemeat  not  inequliable  In  its  terms 
and  clfeot. 

i.  A  valuable  consideration  for  such  agree- 
ment. 

3.  A  readiness  to  perform,  and  the  absence  of 
laches,  on  the  part  or  the  debtor. 

where  the  RATeement  to  receive  payment  In 
(roods  was  made  by  «  person  who  acted  under  a 

Euwer  of  attorney  from  the  creditor,  authorfzinar 
im  to  trade,  sell,  and  dispose  of  notes,  bills,  bonds 
or  inorttrajres,  and  under  this  power,  a  partial  va.y- 
mont  WHS  received  in  goods,  which  was  a'f terwHi  do 
recognized  as  11  payment  by  the  creditor,  the  power 
was  sufficknt  to  authorize  an  a^recmcntto  receive 
Ihe  remalnlngr  amount,  also  in  goods,  at  any  time 
when  culled  for  within  twelve  months,  especially 
asthe  tKind  had  yet  four  years  to  run. 

This  nerccment  WHS  not  inequitable;  there  was 
a  vatuBlile  couBideratlon  for  It ;  and  the  debtor  was 
always  ready  to  comply  with  it,  on  his  part. 

The  creditor  cttnnot  now  allege  fraud  In  his 
debtor.  It  is  not  charged  in  tho  bill;  and  althoii»rh 
ho  may  not  have  known  of  the  agreement  when 
the  bill  was  framed,  yet.  when  the  answer  came  In, 
be  might  have  amended  hid  bill,  and  charged 
fraud.  * 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  SUtes  for  the  District  of 
Arkansas. 

In  1641,  one  Darwin  Lindsley  owned  a  lot  of 
land  in  the  Town  of  Little  Rock,  and  State  of 
Arkansas,  which  was  kno«n  as  lot  No.  7,  in 
block  or  square  No.  S5,  in  that  part  of  the  city 
west  of  the  Quapaw  line,  and  known  as  the 
Old  Town. 

On  the  8d  of  March,  1841.  he  sold  this  lot  to 
Jonas  Levy,  who  gave  two  Ijonds,  each  for 
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$4,000,  one  payable  five  years  after  date,  and 
llie  otlier  bix  yenra  after  date.  Both  were  to 
cany  interest,  at  7  per  cent.,  payable  quarter 
yearly.  Tlie  bond,  payable  In  five  years,  was 
not  involved  in  llie  present  suit,  and  no  further 
notice  need  be  taken  of  it.  Both  bonds  were 
secured  by  a  mortgage  of  the  property. 

On  tbeSSIliof  Afarcb,  1841,  Lindsley  assigned 
the  six  years'  bond  to  Martin  Very,  a  citizen  of 
the  Slate  of  Indiana. 

This  houd  had  the  following  credits  indorsed 
upon  it: 

1841.  March  15  -  -  $  550.00 
la4i,  January  29  ■  -  181.12 
1843,  March  3  {in  goods)  1,898.25 

The  last  credit  was  signed  Martin  Very,  by 
J.  S.  Davis,  and  arose  in  this  way: 

On  the  2Sth  of  November,  1842,  Davis  ad- 
dressed the  following  letter  to  Levy: 

Nrw  Alb.^ny.  Indiana,  Nov.  33,  1842. 

Drak  Sir — My  objwt  in  writing  to  you  is  to 
346*J  inquire  what  *you  will  give  in  cash 
and  jewelry  for  the  last  note  that  you  gave  to 
Darwin  Lindslev,  and  which  was  assigned  by 
him  to  Martin  Very.  I  have  housht  a  part  of 
the  note,  and  am  authorized  to  make  diKposi- 
tioQ  of  it,  and  1  thought,  asa  mailer  of  justice, 
you  should  have  tlie  refusal  of  the  note,  at  a 
considerable  diiwouat.  if  you  de^rcd  it.  Please 
let  me  hear  from  you  at  your  earliest  conven- 
ience. I  write  for  mvself  and  Mr.  Very. 
I  am.  respectfully  yours,  iftc. 

Jlr.  Jonas  LEvy.  JoHK  8.  Datis. 

(Indorsed)  Mu.  Jonas  Lktt.  Little  Rock, 
Arkansius. 

(Postmarked)  New  Albany,  Ind.,  Nov.  26. 

On  the  28lh  of  January,  1843,  Very  executed 
the  followiog  power  of  attorney  to  Davis: 

Know  all  men  by  these  presents,  that  I,  Mar- 
tin Very,  of  the  County  of  Floyd  and  State  of 
Indiana,  have  made,  constituted  and  appointed, 
and  do,  by  these  presents,  make,  ordain,  con- 
stitute and  appoint,  John  B.  Davis,  of  the  City 
of  New  Albany.  Indiana,  my  true  and  lawful 
attorney,  for  me  and  in  my  name  and  for  my 
use.  to  ask,  demand,  sue  for,  recover  and  re- 
ceive, all  such  sum  or  sums  of  money,  notes, 
bills,  bonds,  mortgages  or  debts,  which  are  or 
shall  be  due.  owing  or  belonging  to  me,  many 
miinner  or  by  auy  means  whatsoever;  and  I 
Iit-rcby  give  my  S!tid  attorney  full  power  and 
authority  to  trade,  sell,  and  dispose  of  any 
notes,  bills,  bonds  or  mortgages,  held  or  owned 
by  me,  on  any  resident  or  residents  of  thcl^tate 
of  Arkansas;  and  I  hereby  give  my  said  attor- 
ney full  power  and  authority,  in  and  about  the 
premises,  to  have,  use  and  take  all  lawful 
ways  and  means,  in  my  name,  for  the  purposes 
afuretiaid;  and  upon  the  I'eceipt  of  such  debts, 
dues,  or  sums  of  money,  lo  make,  se^l  and  de> 
liver,acquittauc(:isand  other  sulHcient  discharges 
fur  me,  and  in  my  name;  or,  upon  the  sale  of 
any  bill,  bond,  note  or  mortgage,  to  execute  a 
good  and  sufflcieot  assignment  of  the  same  to 
the  purchaser  thereof,  forme,  and  in  my  name; 
and  generally,  to  do  and  perform,  in  my  name; 
all  oiher  acts  and  tilings  necessary  to  be  done 
and  performed  in  and  about  tlie'premises,  as 
fully  and  amiily,  to  all  intenls  and  purposes,  as 
1  myself  eould  or  might  do,  if  perMiually  pres- 
ent ;  and  attorneys,  one  or  more,  under  him,  for 
the  purpose  afurc&aid,  to  make  and  constitute, 
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and  again  at  pleasure  revoke.  And  I  hereby 
ratify  and  confirm  all  and  whatsoever  my  said 
attorney  shall  lawfully  do,  in  my  name,  in  and 
about  the  premises,  by  virtue  of  these  presents; 
and  I  hereby  mnke  this  power  of  alloniey  irrev- 
ocable, to  lul  intents  and  purposes.  In  teMi- 
moDT  whereof,  I  have  hereunto  *set  my  [*347 
hand  and  seat,  this,  the  28tb  day  of  January, 
in  the  year  of  our  Lord  1848. 

Maktin  Very,  [seal.] 

Signed,  sealed,  and  deliverefl  in  presence  of 
Job.  p.  H.  Thornton. 

Under  this  power.  Davis  went  to  Little  Kock. 
and,  on  the  3d  of  March,  1843,  put  the  receipt 
above  mentioned  upon  the  back  of  the  bond 
for  |t,898.25.  paid  in  goods;  and.  on  the 
same  day.  executed  the  following  paper,  vis. : 

LiTTLK  Rock,  March  8d.  '43. 

I  hereby  agree  to  take  in  goods,  such  as  jew- 
elry, t&c.,  the  balance  due  me  on  a  note  as- 
signed by  D.  Lindsley  to  me,  as  also  a  mort- 
gage assigned  by  the  said  Lindsley ;  said  goods 
to  be  delivered  to  me,  or  any  agent  at  Little 
Rock,  Arkansas,  at  reasonable  prices,  at  said 
Little  Rock;  said  goods  to  be  called* fur  wiiliin 
twelve  months  from  this  time. 

Martin  Very. 
By  J.  8.  Davis,  Attorney  in  fact. 

Davis  stated  in  his  deposition  (hat,  in  Janu- 
ary, 1844,  he  wrote  to  Levy,  directing  him  to 
pay  the  balance,  in  jewelry,  watches,  &c.,  to 
Mr.  Waring,  in  Little  Ruck:  that  he  received 
an  answer  from  Levy,  declining  to  do  so;  but 
that  he  had  lost  or  mislaid  this  answer  from 
Levy. 

On  the  8d  of  February,  1844,  Davis  wrote  to 
Levy  the  following  letter: 

Nevt  Albany.  Feb.  3,  1844. 

Dkar  Sir — If  you  can  pay  the  balance  of 
your  note  in  good  silver  or  gold  watches,  and 
good  jewelry,  at  fair  prices,  say  about  half  of 
each,  or  two  thirds  watches,  you  will  please  no- 
tify me  of  the  fact  by  return  mail,  and  I  will 
send  on  for  tbem  once.  The  things  you  let 
me  have  before  were  too  high — at  least  Mr. 
Very  says  so.  Let  me  hear  from  you.  I  am 
your  friend.  Jons  H.  Davis. 

Mr.  J.  Levy. 

(Postmark)  New  Albany.  Ind.,  Feb.  5. 
(Indorsed)  Mr.  Jonas  Levy,  Jeweler,  Uttle 

Rock,  Ark. 

In  April,  1848,  Very  filed  hip  bill  in  theCir 
cult  Court  of  the  United  Stales  for  the  District 
of  Arkansas  against  Levy,  for  the  purpose  of 
foreclosing  the  mortgage.  The  answer  of  Levy 
admitted  all  the  allegations  of  the  bill,  but  set 
up  as  a  defense  the  execution  of  the  power  of 
attorney  by  Very  to  Davis,  and  the  subst'tjuent 
agreement  between  Davis  and  hlmself.by  which 
*the  goods  were  to  bo  called  for  with-  [*348 
in  twelve  mouths.  It  was  then  alleged,  that 
not  only  during  the  next  twelve  months,  but 
always  afterw^s.  Levy  had  kept  on  hand 
goods  enough  of  the  proper  character  to  pay 
the  balance  due,  been  always  ready  and  still 
was  ready  lo  deliver  them,  and  had  often  urged 
the  complainant  to  receive  and  accept  tLein, 
and  would  deposit  them  in  the  custody  of  any- 
one directed  by  the  court. 

Levy  brought  iuto  court  a  large  quantity  of 
^hkU  and  jewelry,  which  was  placed  in  the 
bauds  of  a  receiver. 

HOWABD  IS. 
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Tbe  C8SC  bdn^  beard  od  amendmeDt, 
aiuvers,  repHcatians.  exhibtlH,  and  testimony, 
die  coart  held  Very  bound  by  tbe  BgT<een)CDt, 
and  found  that  Levy  always  had  sufficient 
foods  OQ  band  ready  to  be  deliverod;  and  di- 
rtcted  the  master  to  ascertain  the  balance  due 
on  the  bond,  and  tbe  value  of  the  goods  deliv- 
ered to  the  receiver. 

The  master  reported  the  balance  due  on  the 
Id  March.  1844.  to  be  $3,003.99,  and  the  value 
of  the  goods,  5,776.99.  No exeeption  was  taken 
to  the  report,  and  it  wati  conSrmtid. 

The  court  then  ordered  the  complainant  to 
(elect  out  of  the  ^oods,  to  tbe  amount  of  $3,- 
OOi.Sa,  sod  on  bis  failure,  after  notice  to  bis 
solidlor.  that  Uie  master  ehoutddo  eo.  Tbe 
compUinant  failed  to  select;  the  master  set  apart 
tbe  requisite  amount,  the  residue  were  rede- 
livered to  Levy,  and  ttie  court  decreed  that  Very 
should  receive  the  goods  bo  set  apart  by  the 
master,  and  that  the  bond  and  mortgiige  were 
satisfied ; denied  the  relief  prayed,  and  diHuiisscd 
the  bill;ult costs  to  be  paid  by  the  complaiaaut. 

Very  appealed  to  this  court.  It  was  argued 
by  Jfr.  Sebartlan  for  the  appellant,  and  by 
Mr.  Lawrence  for  the  appellee,  on  whose 
nde  there  was  also  a  brief  filed  by  Mr.  Pike. 

Mr.  Sebaafian,  for  appellant: 

Much  irrelevant  matter  ia  drawn  Into  the 
case,  which  it  is  not  my  purpose  to  notice;  and 
except  the  points  noticed  below,  tlie  whole  de- 
fetisc  fails,  upon  tbe  well'scttled  principle  that 
nutters  s^  up  in  an  answer  by  wuy  of  avoid- 
ance avail  nothing  unless  proved.  (1  Muuf. 
Rep.,  373;  1  Jt.hns  .  590;  14  Id.,  74;  4  Paige. 
33;  Catkeart  v.  RoUhmn,  5  Pet.  Kcp.,  267; 
VnUtd  StaUg  Bank  v.  Beoeriey,  1  How.  U.  8. 
Rep,,  151.) 

Under  the  power  given  to  Davi«,  he  had  au- 
thority, as  is  contended  for  Very,  only  to  re- 
ceive the  amount  of  the  bond  anil  mortgage  la 
money,  or  to  sell  and  transfer  them,  aod  no 
other  authority  whatever  to  agree  to  receive  at 
a  future  day  a  payment  in  goods,  and  to  bind 
his  piincipat  so  to  receive  them — no  authority 
to  subslilqte  a  new  contract,  by  which  Very 
349*j  must  'necessarily  be  a  loser,  and  bind  . 
Teiy  to  its  pcrfurraaaco.  From  tlie  pleadings 
ud  evidence,  it  is  clear  that  Davis  did  not  re- 
ceive payment,  in  money  or  otherwise.  Is  it 
not  equally  clear  that  he  did  not  sell  and  trans- 
fer the  Iwnd  and  mortgage  ?  And  in  what  part 
of  the  power  can  the  authority  be  found  for 
Davis  to  bind  Very  by  a  new  contract,  to  be 
performed  in  future?  Tbe  wholeobject  of  the 
power  was  to  close  up  and  put  an  end  to  his 
msioess  Id  Arkansas,  and  not  to  entangle  him- 
self with  new  contracts,  liabilities,  and  litiga- 
tion, and  which  has  been  the  result  of  the  un- 
warrantable construction  put  on  the  power  by 
Levy,  and  the  unauthorized  acts  of  Davis  un- 
dn-it. 

And  it  a  well-settled  prioctpie  of  law,  and 
nowhere  controverted,  that  ff  an  agent  exceed 
bia  authority,  bis  acts  in  such  excess  do  not 
Und  his  prmcipal.  {Taggart  v.  Stanbery,  2 
McLean's  nep..  549;  PUtntem'  Bank  v.  C^ww- 
»Mirfn/,.3  Sm.  &  Marab.  Rep.,  613;  Gordon 
V.  Baehanan,  5  Yerg.  Rep.,  79;  2  Kent's  Com., 
lsted.,483  ;  3  Eng,  Ark.  Rep.,  230;  Wahren- 
dorf  V.  WhUfUctr.  1  Missouri  Itep..  148;  8 
Blew.  Ala.  Rep.,  26.  27;  FifXv.  FUk,  6  How. 
HiiL  Rep.,  M5;  Fmn  v.  Harritm,  8  Term 
HowuD  13. 


Rep.,  759;  ^SSInmrf  V.  Donnelly.  4  Yertr.  Rpp.. 
180;  ThompKon  v,  Stewart.  3  (-'ouii.  Rijp.,  ISit; 
1  Hoveudeu  on  Frauds,  180;  Xortli  Siver  Bank 
V.  At/in4ir,  3  Hill's  N.  Y.  Rep..  266;  PiaU  v. 
Oliver,  2  McLean's  C.  C.  R.,  316;  Story  on 
Agency,  sees.  165,  172.) 

This  was  a  special  authority  to  Davis,  and 
not  a  general  one.  and  Levy-  was  bound  to 
know  the  extent  of  his  authority;  and  if  that 
authority  was  exceeded,  I^evy  must  be  the 
loser  by  the  unauthorized  act,  and  not  Very, 
who  gave  not  the  authority.  (2  Kent's  Com., 
original  cd.,  484;  Payne  v.  Stoiie,  7  Sraedes  & 
Marsh.  Rep.,  373;  OttUett  v.  Lewis.  3  Stewart's 
Ala.  Rep.,  26.  27;  1  Hovcnden  on  Frauds;  179, 
181;  3  Hill's  Rep.,  2«6;  O^ings  v.  HuU,  9  Pet. 
Rep,,  628;  Story  on  Agency,  sees.  72,  73.  81, 
165;  Story  on  contracts,  sec.  231;  Denning  v. 
Smith.  3  Johns.  Ch.  Rep.,  344.) 

And  a  special  power  must  be  striclly  pur- 
sued, and  cannot  be  enlarged.  (Batty  v,  Car-H- 
well.  2  Johns.,  50;  Mayor,  &c.,  of  LUtle  Btifk 
V.  Tlte  Slate  Bank,  3  Eng.  Ark.  Kep,.  230  ;  2 
Kent's  Com.,  1st  ed.,  484;  Diekemon  v.  GiUi 
land,  1  Cow.  Rep..  498;  iVuwn  v.  Jlymott,  S 
Johns.,  59;  Story  on  Agency,  sec.  166.) 

And  although  Davir  power  should  be  es- 
teemed, in  technical  parlance,  as  a  general 
agency,  yet  Uie  act  performed  under  it  must 
hiwe  reference  to,  and  be  limited  b^',  "  the 
purp()8e  for  which  the  power  was  given."  And 
tliu  purpose  in  this  case,  as  is  clearly  shown  by 
the  power  itself,  was  not  to  make  new  obliga- 
tions to  be  performed  by  himself,  but  to  receive 
payment  and  *close  up  finally  those  ["350 
due  to  him  from  others.  (Sec  3  Sm.  &  Marsh. 
Rep.,  613;  Story  on  Agency,  feces.  21,  62-69, 
83.  89;  6  llow.  Miss.  Rep..  345;  4  Yerg.  Itep.. 
ISO;  Mec/Kinici'  Bank  v.  Bank  of  Cohnnbia.  5 
Wheat.  Rep.,  337;  Story  on  Contracts,  sec. 
887.) 

Aod  even  in  such  cose  the  act  performed 
must  appear  to  have  been  a  necessary  means 
of  carrying  into  elTect  the  power  granted  by 
tbe  principal.  And  could  the  new  contract 
made  by  Davis  be  deemed  a  legitimate  and  nec- 
essary means  of  receiving  payment  in  money, 
or  of  effecting  a  sate  of  uie  socuritiesV  Surely 
not.  (See  3  8m.  &  Marsh.  Rep.,  613;  Story  on 
Agency,  sees.  63  69.  83;  5  Johns.,  59.) 

Here,  loo,  a  special  power  of  attorney  was 
^iven  in  writing,  and  such  powers  are  sub- 
jected to  a  "strict  interpretation."  (Story  on 
Agency,  sees.  68.  69;  Story  on  Contracts,  sec. 
287.) 

A  factor  is  a  general  agent,  yet  he  cannot 
bind  his  principal  to  sales  on  credit,  or  to  any 
mode  of  payment  other  than  the  receiiA  of  the 
money  at  the  sale,  unless  there  be  a  general 
usage  established  controlling  such  agency.  (3 
Kent's  Com.,  1st  ed.,  485.  486.) 

And  any  geaeral  agent  to  receive  payment 
of  a  debt  is  bound  to  receive  it  in  money  only, 
unless  otherwise  directed.  {Martin'*  Adm.  v. 
Tlie  rn^ed^to»,2Monroe'sKcp.,90;4Yerg. 
Rep.,  180;  6  Uow.  Miss.  Rep.,  845;  8  Stew- 
art's Ala.  Rep.,  27;  Story  on  Agency,  sees. 
62,  98,  99.  181 ;  Story  on  Contracts,  sec.  299.) 

And  the  power  to  sell  and  transfer  could 
surely  not  authorize  the  compromitment  of 
Very's  rights,  by  any  species  of  contract  wiiat- 
ever  not  embraced  in  thel^nter,  spirit,  or  iiieuu- 
ing  of  the  terms  used  in  the  power.  {Clarke's 
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J^xfte.  V.  Courtvey,  5  Pet.  Rep. .  847;  6  Johns. . 
59;  Slory  on  Agency,  sees.  62-69.  89;  WUUam- 
wa  V,  Berry,  8'How.  U.  8.  Rep.,  544.) 

And  the  opiaioo  of  Davis  as  to  the  extent 
of  his  powers  under  the  sgeocy,  and  that  he 
was  authorized  to  bind  Very  by  this  new  con- 
tract wllh  I^evy.  cannot  aid  the  latter,  nor  Is  it 
any  evidence  of  Davis's  authority  to  make  It. 
(Clarke'»  Ex'rs  v.  Van  Biemsdyk,  9  Cranch's 
Rep.,  168;  Qarmn  v.  Ixncry,  7  Sm.  &  Marsh. 
Rep..  27;  5  Wheat.  Rep.,  987.) 

The  act  of  Davis'  agreeing  to  receive  goods 
in  payment  was  never  ratified  by  Very;  nor 
can  sucli  ratiScation  be  presumed,  because  the 
evidence  of  Davis  himself,  involted  by  Levy, 
shows  that  Verj-ltnew  not  of  the  existence  of 
such  a  contract,  and  that  ibe  payment  ingoods, 
indorsed  on  the  bond,  was  no  part  of  the  con- 
tract to  receive  other  goods,  in  future.  And 
an  acquiescence  in  receiving  the  goods  already 
paid  cannot  be  tortured  into  a  ratification  of 
an  unauthorized  act  of  a  faithless  agent  to  re- 
ceive others  in  future,  and  of  which  the  princi- 
pal had  no  knowledge. 

36 1  *]  *For  the  ratification  of  such  an  act, 
whether  in  fact  or  presumed,  could  not  be 
binding  on  Very,  without  a  full  knowledge  of 
its  existence  ana  of  all  the  circumstauces  under 
whi<^  it  was  made.  {Lyon  v.  TatM  <£  Co..  6 
Eng.  Ark.  Itep.,  205:  Caimea  v.  Bleelc^r,  la 
Johns.,  305;  2  Kent's  Com.,  4th  ed..  616:3 
Stark.  Ev..  7th  Am,  ed..  43,  notes  A,  B;  >4rm- 
utrong  v.  Oilchrist.  2  Johns.  Cas,,  430,  note  A, 
7  8m.  &  Marsh.  Rep.,  27;  Omngs  v.  Hall, 
9  Pet.  Rep.,  629;  Story  on  Agency,  sees.  90, 
289.  242,  H  xeq.) 

Besides,  even  were  it  in  law  true,  which  is 
denied,  that  Davis  had  authority  to  bind  Very 
ijy  the  new  contract  entered  into  with  Levy, 
yet  from  the  evidence-of  Davis  himself,  who  is 
Levy's  own  witness,  such  contract  wasobtained 
by  tne  false  pretenses, and  fraud  of  Levy  him- 
self, both  by  the  suppression  of  truth  and  utter- 
ance of  falehood,  and  could  not  be  binding 
either  upon  Davis  or  Very,  in  law  or  equity. 
For  fraud  vitiates  and  renders  void  all  con- 
tracts into  wiiich  it  enters.  (See  Story  on  Con- 
tracts, eecs,  165,  167.  et  teg..  177.  et  m?.,  542, 
et  Mq.;  Rohcrls  on  Frauds,  Philadelphia  ed.  of 
1H07.  521 ;  2  Saund.  PI.  &  Ev.,  527.  528;^rader- 
•onv.  Lmi«,  1  Freeman's  Ch.  Itcp.,  206;  Bell 
T.  Hiil,  1  Havw.  Rep.,  9^,  BHgal-v.  Wood,  1 
Johns.  Ch.  Rep.,  406;  Stoddard  v.  Chamber$, 
2  How.  U.  6.  Rep.,  818;  Barnedey  t.  PbuOl,  I 
Ves..  120:  Bipe  v.  Anderton,  IBm.  &  Marsh. 
Ch.  Rep.,  156.) 

Levy  s  entire  defense  rests  on  this  unauthor- 
ized contract  made  by  Davis;  and  a  contract, 
too,  which  the  only  evidence  (that  of  Davies) 
establi(>bi[ig  its  existence,  proves  conclusively 
to  have  been  obtained  by  fraud.  And  will  a 
court  of  equity,  under  such  circumetancee,  en- 
force it? 

The  counsel  for  the  appellee  made  the  fol- 
lowing points: 

Point  1.  The  arranccment  made  by  Davis 
was  warranted  by  the  letter  of  attorney,  regard- 
ing that  in  connection  with,  and  explaining  it 
by,  tlie  other  facts  in  the  case. 

The  debt  was  not  due  wltliin  about  three 
years.    All  the  interest  accrued  was  overpaid. 
Levy  was  looked  upon  as  insolvent,  and  the 
mortgaged  property  not  worth  the  debt. 
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The  power  of  attorney  not  only  authorized 
Davis  u>  collect  and  receipt  for  money  due 
Very,  but  to  sell,  trade,  and  dispose  of  the 
bond  and  mortgage  in  question,  and  to  assign 
the  same.  Davis  testimony  shows  that  tbis 
power,  though  general  in  its  terras  as  to  any 
and  all  debts,  waa  really  intended  to  apply  only 
to  this  identical  debt.  It  is  very  evident  that 
the  real  object  of  the  power  was  to  enable  Da- 
vis to  dispose  of  the  claim,  or  make  some  kind 
of  compromise  or  arran^ment  by  which  it 
might  be  closed  up  at  once.  The  letter  of  Da- 
vis himself  shows  that  it^  *had  already  [*362 
been  in  cotitemplatlon  to  allow  Levy  to  pay 
the  debt  in  goods,  and  that  it  was  thought  to 
be  only  just  to  give  bim  the  refusal,  in  offer- 
ing the  claim  for  sale,  and  he  was  applied  to 
accordingly. 

When  this  was  done,  D&vls  owned  part  of 
the  claim.  He  says  in  bis  teatimony  that  such 
was  the  case,  but  that  wIwd  he  niaide  the  ar-  | 
rangement  he  no  longer  had  an  interest.  He 
did  not  tell  Levy  that.  And  if  be  no. longer 
had  an  interest,  in  the  claim,  why  was  the 
power  of  attorney  expressly  declared  to  be  ir- 
revocable? I 

In  considering  whether  the  arrangemenl  | 
made  by  Davis  was  within  the  power  con-  I 
ferred,  it  is  legitimate  to  consider  whether  a 
proposal  to  receive  payment  tn  goods  at  a  fair  I 
price  was  an  unusual  or  extraordinary  induce- 
ment to  be  held  out  in  order  to  procure  pur- 
chasers for  a  debt  not  due  within  three  years; 
whether  Very  could  have  imagined  that  such  a  ! 
claim  could  be  disposed  of,  traded  or  sold, 
without  some  discount  or  change  of  the  mode 
of  payment;  whether  it  was  tobe expected  that 
Levy  would  pay  the  whole  debt  in  money  at 
that  time. 

Davis  had  a  general  power  given  him  to  sell, 
trade  or  dispose  of  the  claim.  He  was  not 
limited  as  to  the  person  to  whom  he  should 
sell,  or  the  mode  in  which  the  price  should  be 
paid.  No  one  can  doubt  that  if  he  had  sold  it 
to  a  third  person  for  goods  or  jewelry,  part 
paid  at  once,  and  part  to  be  ptad  in  twelve  i 
months,  the  sale  would  have  been  within  the 
power,  for  surely  there  Is  no  warrant  to  say 
that  an  unqualified  power  to  sell  a  debt  limits 
the  agent  to  sell  for  cash. 

And  as  there  was  no  restriction  as  to  the  person, 
it  was  quite  as  competent  to  him  to  sell  to  Levy 
as  to  anyone  else.  It  was  natural  to  expect 
that  Levy  would  give  more  than  anyone  else. 

Again,  how  was  the  power  to  collect  to  be 
exercised,  except  by  a  compromise  of  some 
kind.  The  debt  was  not  due,  and  could  not  be 
collected  by  law.  It  could  only  be  collected 
by  the  consent  of  Levy,  a  consent  not  to  be  ex- 
pected without  any  consideration.  Taking  the 
whole  language  of  the  power  together,  it  is  ob- 
vious that  Very  meant  to  dispose  of  the  claim 
in  some  way  to  some  person,  and  the  previous 
letter  of  Davis  shows  that  the  object  was  to 
dispose  of  it  to  Levy  for  goods,  at  a  discount. 

All  grants  of  power  are  to  be  construed  lib- 
erally, so  as  to  meet  the  ends  and  purposea  of 
the  parties.  (KmwoHhy  v.  Bate,  6  Vea.,  908; 
NteoM  V.  Pillot,  24  Wend.,  240;  North  SSm- 
Bank  v.  Bogera.  22  Id. ,  649 ;  MeAforrii  v. 
9on,  21  Wend.,  612.) 

For  the  general  rules  as  to  the  construction 
of  powers,  we  need  reftar  <mly  to  3  Sngden  <m 
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c.  8,  13;  92  Wend.,  651;  1  Wash.  C. 
C.  R..  457. 

353*J  'In  Par»ontv.  Adminiatratonof  Oay- 
lord,  il  J.  R. ,  463.  C  gare  his  bond  to  B ;  on  pay ' 
DKst  of  which  B  was  to  convey  laud  to  him.  B 
d«tirered  the  bond  to  F  with  authority  to  receive 
payment:  F  took  a  note  in  payment  of  it. 
Held  thst  biB  agency  authorized  this,  and  B's 
subsequent  dissent  made  no  difference,  but  the 
bond  was  extinffuished. 

The  extent  of  a  power  given  to  an  agent  is 
deducible  as  well  from  facts  as  from  ex- 
pros  obligation.  In  the  r-stimate  of  such  facts, 
tbe  law  has  rezard  lo  public  security,  and  often 
applies  tbe  rule  tliat  he  who  trusts  muRt  pay. 
(/Wwju  F.  Armor  A  Oakly.  8  Pet.,  428.) 

In  law,  however,  it  may  be  in  words  or  tech- 
nical language,  there  is  no  difference  between 
a  general  agency,  so  far  as  the  priocipal  is  con- 
cnned,  when  considering  what  acts  bind  him. 
sod  an  agency  eiving  the  agent  general  and 
uDlimited  power  to  do  any  particular  act  or 
iraniiact  any  particular  buiiineBs,  without  point- 
iDgout  tbe  mode  of  doing  the  act.  (8torv  on 
Agency,  Bec«.  17.  18.  127.  V.  1.  128,  129. 'iSS; 
Andrewt  v.  Kneelarid,  6  Cow.,  854;  J^rey  v. 
Big^,  18  Wend.,  5i8;  PlatUen'  Sank  v. 
Cameron  fit  al.,  9S.  &  M.,  618;  2  Kent,  617, 
620;  &tndford  v.  Handy,  28  Wend.,  966;  Le 
Bos  V.  Beard,  H  How.  8.  C.  R..  466;  Anderaon 
T.  CoKley.  21  Wend.,  279.) 

In  either  case,  all  the  incidents  necessary  to 
effectuate  the  objects  of  tbe  power  arc  implied 
and  go  with  it.  A  power  shall  be  construed  as 
a  plain  man  would  understand  it.  ( WiUUng- 
Ion  r.  Herriag,  5  Bing..  443.) 

Point  2.  Even  if  the  acts  of  Davts  were 
orilinally  an  excess  of  power,  they  were  so  ac- 
quiesced" in  and  ratified  by  Very,  that  he  was 
ever  after  estopped  to  repudiate  the  agreement. 

L'Ddoubtedly  so  far  as  goo<l8  were  actually 
mdved.  it  was  a  good  payment.  Notice  to 
tbe  agent  is  notice  to  the  princdpnl ;  and  if  Very 
had  any  gronnd  to  complain  that  biB  agent  had 
acted  in  bad  faith,  or  transcended  his  authority ; 
if  be  meant  not  to  abide  by  the  contract  made 
bybim,  good  failh  required  that  lie  should  at 
ODce  notify  Levy  of  that  determination.  There 
is  no  pretense  that  he  did  so,  or  that  he  was  at 
all  dissatisfied.  So  far  as  the  goods  were  re- 
ceived, he  accepted  them.  That  appears  in  the 
Nil  iisclf. 

Sappose  Levy  had,  during  the  rear,  deliv- 
md  the  residue  of  the  goods,  could  Very  then 
have  repudiated  the  acts  of  his  agent?  And 
if  rbat  agent  had  authority  to  recme  goods  in 
psfment,  had  he  not  authority  to  agree  and 
contract  to  secure  themf 

In  his  UU  of  complaint,  Very  expressly 
(tites,  as  one  of  the  payments  nude  on  the 
)>ODd.  the  sum  of  $1,888.25.  without  exptana- 
liwi  or  qualification,  and  exhibits  the  bond, 
354*]  with  the  indorsement.  "Received  on 
the  wiibin,  in  goods,  the  sum  of  eighteen  hun- 
dred sod  ninety-eight  dollars  and  twenty-five 
cents.  3UFch  8.  1843,  Martin  Verj;,  by  J.  8. 
Divis."  This  is  an  explicit  admission  that  he 
received  the  goods,  an  admission  that  it  was  a 
valid  payment,  and  an  adminion  either  of  an 
original  authtmty  in  Davis  to  receive  pay  in 
goods,  or  of  a  rauflcation  by  Very  of  his  act  in 
iveeiTing  them. 

How  can  be  profit  by  the  act  of  his  agent  by 
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1  adopting  part  of  the  transaction  and  repudi- 
ating the  residue?  E^iecially,  how  can  he  do 
this,  when  the  tatter  was  the  price  given  by  his 
agent  for  the  benefit  which  he  did  not  object  to 
accept?   {Le  Buy  v.  Beard,  8  How.,  466.) 

Under  the  authority  given  by  the  power  of 
attorney,  and  in  pursuance  of  the  previous 
proposition  contained  in  the  letter,  Davis  re- 
ceived nearly  |2,000  in  goods,  and  agreed  in 
writing  to  receive  the  residue  within  twelve 
months.  Can  Very  be  allowed,  after  thus  in- 
ducing Levy  to  pay,  in  goods  and  money,  the 
whole  debt  to  within  a  little  over  99.00U.  can 
he  be  allowed,  after  thus  getting  tbe  debt  re- 
duced to  not  much  more,  if  not  actually  less 
than  the  value  of  the  mortgaged  property,  to 
enforce  it  against  that  property,  repudiating 
the  agreement  made  for  him  and  in  his  name, 
by  his  agent? 

And  though  Davis  denies  in  his  testimony 
that  the  receipt  of  the  goods  actually  accepted, 
and  the  written  agreement  to  receive  the  resi- 
due in  the  same  way,  were  concurrent  acts  and 
parts  of  a  single  transaction,  yet  his  own  letter 
and  all  ikn  circumstances  infallibly  demon- 
strate that  this  is  an  utter  falsehood,  and  that 
Levy  paid  the  amount  in  eoods  long  before  it 
was  due,  in  conuderation  of  the  promise  to  re- 
ceive the  residue  in  the  same  way,  or  in  per- 
formance  of  the  vei^  wrillen  agreement  itself. 

On  what  ground  is  Very  lo  be  allowed  to  es- 
cape from  this  firm  contract,  made  by  his 
agent  in  his  name,  in  pursuance  of  an  ample 
power?  {lUghter  v.  8ted  et  ux.,  8  Sandford. 
Ch.  R..  608.) 

It  is  perfectly  evident  that  Davis  executed 
the  power  in  entire  good  faith  towards  Very. 
All  the  circumstances  show  that  he  did  pre- 
cisely what  was  intended  to  be  done;  and  his 
Btatemenl,  that  he  afterwards  wrote  to  Levy 
to  turn  over  the  residue  of  the  goods  to  a  par- 
ticular person  at  Little  Rock,  makes  the  proof 
on  this  pomt  conclusive,  and  shows  that  all 
that  Davis  did  was  ratified. 

No  weight  is  due  to  the  statement  of  Davis, 
that  Levy  declined  turning  over  the  re8i<lue  of 
(be  goods,  because  it  is  inconsistent  with  the 
undeniable  fact  that  he  always  retained  the 
*goods.  kept  them  apart,  did  not  expose  [*355 
them  to  sale,  said  they  were  to  go  in  payment 
of  the  debt;  because  the  letter  is  not  produced, 
and  was  rather  too  important  to  be  lost,  and  be- 
cause the  refusal  may  have  been  a  qualified  one. 
on  good  grounds,  which  the  letter  would  show. 

Point  3.  Tbe  arrangements  so  made  extin- 
guished tbe  original  debt  and  mortgage. 

As  was  held  by  the  Supreme  Court  of  Ar- 
kansas in  Levy  v.  Very,  above  cited,  if  the 
agreement  of  very,  by  his  agent  Davis,  had 
been  under  seal,  it  would,  together  with  the 
payment  made  in  goods,  have  completely 
extinguished  the  original  obligation,  and 
been  pleadable  in  bar  at  law.  (See.  also, 
Ctue  V.  Barber.  Sir  T.  Raym.,  450;  lymleher  v. 
Dudley  etux.,2  Root,  169;  Good  v.  (Jheeteman, 

2  Barn.  &  Ad.  H..  828;  Cartwright.  Adin.,  v. 
Coa/e.  8  Id.,  701;  Cote  dk  WooUey  v.  Homton, 
8  Johns.  Cas.,  943;  Boyd  v.  nUeheoek,  SO  J. 
R.,  76;  Watkiiuon  v.  InffUOy  A  Stokea,  S  J. 
R.,  886  ;  8tr(mg  v.  Holmes.  7  Cow.,  224;  Brooki 
V.  White.  2  Met.,  288;  MeOreary  v.  MeOrew^, 
S  Gill  &  Johns.,  147;  Downer  v.  Binelair.  16 
Vt..  495.) 

18  177 

Digitized  byL^OOQlt 


855 


SuPBKmi  CJoiTBT  or  THS  Ukttbd  States. 


18B1 


In  a  court  of  equity  the  technical  law  rule 
that  a  contract  can  only  be  dissolved  eo  liga- 
mins  quo  Itgatur,  disappears  altogether;  a  rule 
which  origiaally  prevented  absolute  paymeiit 
in  money,  of  a  bond,  being  pleaded  at  law.  A 
court  of  equity  looks  through  the  form  to  the 
Bubstance.  and'an  unsealed  agreement,  the  sub- 
stance being  the  same,  avails  there,  to  precise- 
ly the  same  extent  as  a  sealed  one. 

And  then  the  principle  applies,  as  established 
in  Peanut  case^  5  Co.,  117,  that,  though  pay- 
ment of  a  less  sum,  on  the  day.  in  satisfaction 
of  tlie  greater,  cannot  be  a  satisfaction  of  the 
whole;  yet  the  gift  of  a  horse,  or  the  like,  in 
satisfaction,  is  good,  for  it  shall  be  intended 
that  the  horse  might  be  more  beneficial  to  the 
party  than  the  money,  or  he  would  not  have 
accepted  it  in  aatisf action. 

And  where  aoy  other  anictea  than  money 
are  received,  and  agreed  to  be  accepted  in  full 
satisfaction  of  a  debt,  the  court  will  net  esii 
mate  their  value  in  money's  worth,  but  hold 
the  consideration  to  be  good,  and  the  promise 
to  discharge  (he  entire  debt  a  valid  contract. 
{Brooks  V.  WhiU,  2  Mete.  288;  Boyd  v.  IlUch- 
cock.  20  J.  R.,  76;  Keiiogg  v.  BiehartU,  14 
Wend.,  116.) 

The  law  of  tender  has  nothing  whatever  to 
do  with  this  case.  The  agreement  was,  that 
Very  would  receive  the  residue  of  his  debt  in 
goods  "to  be  called  for"  within  twelve  mooth8. 
No  tender  was  necessary.  Levy  was  only 
bound  to  deliver  the  goods  when  called  on. 
Of  course,  his  store  was  the  place  of  delivery. 
If  be  kept  the  goods  there,  ready  to  be  deliv- 
ered, and  remained  always  ready,  that  was 
enough. 

300*]  *No  spedfled  day,  and  no  place  be- 
ing Qxed  for  the  delivery  of  the  residue  of  the 
goods,  Levy  could  not  be  in  default  until  Very 
bad  called  for  the  goods,  and  he  had  refused 
to  deliver  them.  His  store  was  the  place  of 
delivery.  This  is  well  settled.  (Vanee  v. 
Bloomer,  20  Wend..  199;  La  fhrge  v.  IHekert. 
flWend.,  187:  Bol^int  v.  Lute,  4  Mass.,  475; 
Morton  v.  Wells,  1  Tyler,  386;  Adm'rs  of  Conn 
V.  Ee.  of  Oano.  1  Ohio,  48S-:  Savary  v.  Ooe. 
8  Wash.  C.  C.  R..  140;  Sfuldon  v.  Skinner,  4 
Wend.,  625;  Cranche  v.  Fastolfe.  Sir  T. 
Rnym..  418;  RansonT.  Johnson,  1  East.  208; 
Whitehovse  v.  Froa.  13  Id.,  615;  I^Uchdl  v. 
J/tfmtf,  2  Blackf.,  89:  1  Hill,  028;  2  HUl,  862; 
One  V.  IToutton,  8  Johns.  Cas.,  248.) 

After  the  end  of  the  year.  Levy  held  the 
goods  as  trustee  of  Very,  and  at  his  risk.  (4 
Wend.,  529;  8  J.  R.,  478  ;  8  Johns.  Cas..  258.) 
And  it  made  no  difference  that  the  goods  of 
Very  were  mixed  with  bis  own,  part  of  a  large 
quantity.   ( Wh&ehofue  v.  I^'roat,  vbi  tup.) 

As  to  Davis's  testimony  in  regard  to  the 
statements  of  Levy,  on  which  he  was  induced 
to  muke  the  arrangement,  and  their  falsehood, 
it  is  directly  contradicted  by  his  own  letter, 
which  shows  that  the  proposition  came  from 
himself,  and  was  made  to  Levy  before  Davis 
went  to  Little  Rock,  for  reasons  and  from 
motives  wholly  different  from  those  stated  by 
him  in  his  deposition. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  to  foreclose  a  mort- 
gage, commenced  In  the  Circuit  Court  of  the 
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United  States  for  the  District  of  Arkansas. 
The  bill  allc«tt  that  on  the  8d  of  March,  1841, 
the  respoDoeat,  Levy,  executed  bfs  writing 
obligatory,  for  the  sum  of  $4000  bearing 
interest  at  the  rate  of  seven  per  cent,  per 
annum,  payable  to  Darwin  Lindsley  in  sis 
years  after  its  date,  and  secured  the  same  by  s 
mortgage  on  certain  premises  situated  in  the 
City  of  Little  Rock :  that  by  assignment  from 
Lindsley  the  comphiinant  became  the  owner  of 
thia  bond  and  mortgage  on  the  26th  of  March, 
1841.  and  the  bill  prays  for  an  account  and 
foreclosure. 

The  answer  of  Levy  admits  the  ezecutionof 
a  bond  and  mortgage,  and  their  assignment  to 
the  complainant,  and  avers  that  on  the  S6  of 
March,  1848,  he  agreed  with  the  complainant, 
through  one  John  S.  Davis,  his  agent,  to  de- 
liver goods,  such  as  Jewelry,  &c.,  m  which  the 
respondent  dealt,  at  Little  Rock,  upon  reason- 
able prices,  in  satisfaction  of  this  bond  and 
mortgage,  within  twelve  months  from  the  3d 
of  March,  1843;  that  in  pursuance  of  that 
agreement  he  did  actually  deliver  on  that  day 
a  part  of  the  goods,  agreed  to  be  of  the  value 
of  tl.89s.25,  and  *afterwardB,  on  the  [*357 
same  day,  the  complainant,  through  his  ^^t, 
Davis,  signed  and  delivered  to  the  respondent 
a  memorandum  in  writing  as  follows: 

"  Little  Rock,  March  8d,  '48.  I  hereby  agree 
to  take  in  goods,  such  as  jewelry,  &c.,  the  bal- 
ance due  me  on  a  note  assigned  by  D.  Linds- 
ley 1o  me,  as  also  a  moitfrage  asisigned  by  said 
Lindsley;  said  goods  to  be  delivered  to  mc,  or 
anv  agent  at  Little  Rock,  Arkansas,  at  reason- 
able prices  at  said  Little  Rock ;  said  goods  to 
be  called  for  within  twelve  months  from  this 
time.  Martin  Very.  By  J.  8.  Davis,  Attorney 
in  fact." 

That  in  further  pursuance  of  this  agreement, 
the  respondent  kept  in  his  hands,  and  re^dy 
for  delivery,  and  withdrawn  from  his  trade,  a 
sufficient  amount  of  goods,  luch  as  are  referred 
to  in  the  memorandum,  during  the  whole  year 
which  elapsed  after  the  making  of  the  agreement, 
and  was  constantly  ready  and  willing  to  deliver 
the  same  at  Little  Rock,but  the  complainant  was 
not  there,  and  did  not  authorize  anyone  to  re- 
ceive them;  that  the  respondent  has  ever  since 
been  ready  and  willing  to  perform  bis  agree- 
ment, anti  offers  to  bring  the  goods  into  court, 
or  place  them  in  the  hands  of  a  receiver.  The 
court  below  appointed  a  receiver,  ascertained 
the  amount  of  goods  n&xaBary  to  satisfy  the 
unpaid  reddue  of  the  bond,  ordered  the  re- 
ceiver, upon  demand,  to  deliver  the  same  to 
the  complainant,  in  full  satisfaction  of  the 
bond  and  mortgage,  decreed  the  mortgage  sat- 
isiled,  and  ordered  the  complainant  to  pay  the 
costs.  From  this  decree  the  complainant  sp- 
pealed. 

An  agreement  br  a  creditor,  to  receive  spe- 
cific articles  in  satisfaction  of  a  money  debt,  is 
binding  on  his  conscience;  and  if  he  ask  the 
aid  of  a  court  of  equity  to  enforce  the  pay- 
ment, he  can  receive  that  aid  only  to  compel 
satisfaction  in  the  mode  in  which  he  has  agreed 
to  accept  It.  A  court  of  equit^r  will  even  go 
further;  and  in  a  proper  caae  will  enforce  the 
execution  of  such  an  agreement.  At  law.  a 
mere  accord  is  not  a  defense;  and  before  breach 
of  a  sealed  instrument,  there  is  a  technical 
rule,  which  pterents  such  an  instrument  from 
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being  dischu^ed,  except  by  matter  of  as  high 
a  naiure  bs  the  deed  itself.  {Aldsn  v.  Blague, 
Cro.  Jac..  ^\  K'tyev.  WaqJMrne,  1  Taunt., 
428;  Basfiey  v.  Iloman.  8  Bin.  N.  C.  915.) 
But  tH>  euch  difBcuUies  exiat  in  equity.  On 
the  broad  prindple  that  what  has  been  agreed 
to  he  done,  shah  be  considered  as  done,  the 
court  will  treat  the  creditor  as  if  he  had  acted 
ooDscienliously,  and  accepted  in  satisfaction 
what  he  had  agreed  to  accept,  and  what  it  was 
hiitona  fault  only  that  be  had  not  received. 
Indeed,  even  a, court  of  law,  in  a  case  free 
£rom  the  technical  difBculties  above  noticed, 
vill  do  the  name  thing.  {Bradly  v.  Qi-egory, 
2CBmp..  883  ) 

358*]  "In  order,  however,  to  bring  a  case 
within  ihese  principles,  three  thin^  are  neces- 
8»ry.  An  acrreement,  not  ineqiiilable  in  its 
terms  and  affect;  a  valuable  consideration  for 
snch  agreement;  readiness  to  perform  and  the 
abwflce  of  laches  on  the  part  of  the  debtor. 

Id  Ibis  case  the  asreetnent  was  in  writing, 
and  one  objection  to  it.  made  by  the  complain- 
ant, is,  that  the  person  who  executed  it  on  his 
behalf  was  not  authorized  to  do  so.  The  au~ 
thoriiy  was  in  writing,  and  gave  the  attorney 
•■full  power  and  authority  to  trade,  sell  and 
dispose  of  any  notes,  bills,  bonds  or  mort- 
gages, held  or  owned  by  me,  on  any  resident, 
or  residents  of  the  State  of  Arkansas."  Act- 
ing under  this  power,  Davis  did  actually  ac- 
cept a  partial  payment  in  goods,  amounting  to 
11,^8.25.  and  '  signed  the  memorandum  in 
writing,  which  is  relied  on.  The  bond  being 
produt^,  bears  the  following  indorsement: 

'*Rcceived  on  the  within,  in  goods,  the  sum 
of  eighteen  hundred  and  ninety-eight  dollars 
and  twraiy.flve  centa.  March  8d.  Ib48.  Martin 
Vwy.  By  J.  8.  Davis." 

The  complaioaot,  in  his  bill,  treats  this  as  a 
payment,  and  it  does  not  appear  that  be  made 
any  objectioa  to  it,  though  Davis  says,  in  one 
of  bis  letters,  he  thought  the  prices  were  too 
high. 

tpon  this  state  of  facta  we  are  of  opinion 
Davuhad  authority  to  enter  into  the  agree- 
ment in  quesdoD.  Besides  the  power  to  collect 
■ad  wll,  is  the  power  to  trade  this  bond  and 
mortgage.  It  might  be  difficult  to  attach  any 
geoersi  legal  signification  to  this  word.  But 
considered  in  reference  to  the  particular  facts 
of  (his  case,  we  think  its  meanuig  sufflcIenUy 
clear. 

It  is  proved  by  Davis,  that  the  power,  though 
gnieimf  in  its  terms,  was  given  solely  in  refer- 
ence to  this  particular  bond  and  mortgage. 
Tbe  bond  had  yet  four  years  to  run.  Wheu, 
therefore,  Davis  was  authoilzed  to  collect  this 
bond,  the  parties  to  the  letter  of  attorney  must 
bave  bad  in  view  stHne  agreement  respecting 
its  eninguishmeot,  which  should  vary  Its  orig- 
IdsI  terms  of  payment;  and  when  he  was  fur- 
ther empowered  to  trade  it,  it  is  not  an  inad- 
missible interpretation  that  the  new  agreement 
for  its  extinguishment,  which  he  was  em- 
powered to  rnake,  might  be  an  agreement  to 
receive  specific  articles  in  payment.  It  has  been 
nid  that  special  powers  are  to  be  construed 
urictly.  If  by  this  is  meant,  that  neither  the 
>^I,  nor  a  third  person  dealing  with  him  in 
matdiaracter,  can  claim  under  tbe  power  any 
tatbority  which  they  had  not  a  right  to  under- 
■Und  its  language  conveyed,  and  that  the  au- 
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thority  is  not  to  be  extended  by  mere  general 
wonls  beyond  the  object  in  view,  the  position 
is  correct.  But  if  the  words  in  question  touch 
only  the  particular  mode  in  which  ac  otiieci, 
admitted  lo  be  wilhio  the  *power,  is  [*359 
to  be  affected,  and  they  are  ambiguous,  and 
with  a  reasonable  attention  to  them  would  bear 
the  interpretation  on  whinh  bolli  the  agent  and 
a  third  person  have  acted,  the  principal  is 
bound,  although  upon  a  more  refined  anil  criti- 
cal examination  the  court  might  be  of  opinion 
that  a  different  construction  would  be  more  cor- 
rect. (Ad  Roy  V.  Beard,  6  Howard,  451 ;  IjO- 
raine  v.  Cartaright,  8  Wash.  C.  C.  R.,  151 ;  De 
Tmteti  V.  CrounUat.  2  Wash.  C.  C.  R.,  132;  1 
Liv.  on  Agency.  403,  404;  Story  on  Agency, 
sec.  74. )  ouch  an  instrument  is  generally-  to  be 
construed,  as  a  plain  man.  acquainted  with  the 
object  in  view,  and  attending  reasonably  to  the 
language  used,  has  in  fact  construed  it.  He  is 
not  bound  lo  take  the  opinion  of  a  lawyer  con- 
cemiog  the  meaning  of  a  word  not  technical, 
and  apparently  employed  in  a  popular  sense. 
(Wilfiennfftoh  v.  Herring,  5  Bing.,  456,) 

In  this  case,  the  complainant,  besides  em- 
powering Davis  to  collect  a  bond  not  yet  pay- 
able, has  authorized  him  to  trade  it — a  word 
frequently  used  in  popular  language  to  vgnify 
an  exchange  of  one  article  for  another,  by  way 
of  barter. 

This  power  Was  intended  by  the  complain- 
ant to  be  acted  on  by  the  respondent,  a  jewel- 
er, in  the  State  of  Arkansas,  and  we  think  he 
cannot  complain  that  it  was  understood  in  its 
popular  sense;  more  especially  when  he  ac- 
cepted, without  objection,  goods  amounting  to 
$1,898.35,  and  gave  the  defendant  no  notice  of 
his  disseDt  from  that  construction  of  the  power 
under  whkh  bis  agent  received  them,  in  part 
payment  of  the  bond. 

But  it  is  insisted  that,  if  Davis  had  authority 
to  receive  those  goods  in  part  payment,  he  bad 
not  power  to  enter  into  an  executory  agreement 
to  receive  the  others.  This  might  have  pre- 
sented a  question  of  some  diflSculty ,  if  the  effect 
of  that  agreement  had  been  to  give  a  credit  to 
tbe  obligor,  or  to  subject  the  principal  to  any 
risk,  or  place  his  claim  in  any  less  advantageous 
position  than  it  would  have  been  in  if  no  con- 
tract had  been  made  in  reference  thereto. 

It  must  be  borne  in  mind,  that  it  is  proved 
by  Marcus  Dotter  and  Emanuel  Levy,  and 
otlier  witnesses,  that  the  defendant  had  on  hand 
more  than  sufficient  goods,  of  the  description 
mentioned,  at  the  Ume  the  other  ^ooda  were 
delivered  and  the  memorandum  signed.  By 
the  memorandum,  the  residue  of  the  goods 
was  to  be  delivered,  at  any  time  within  twelve 
months,  when  called  for  by  the  complainant. 
The  defendant  was  obliged  to  keep  this  amount 
of  these  goods  constantly  on  hand,  and  ready 
for  delivery.  He  could,  therefore,  gain  noth- 
ing by  delay.  On  the  other  band,  the  com- 
plunant  might  have  found  it  more  convenient 
not  to  take  all  at  one  time;  the  bond  bore  in- 
terest, which  was  accruing  by  the  delay;  and 
if  the  defendant.  *upon  demand,  should  [*300 
fail  to  comply,  the  bond  would  remain  in  force, 
and  no  right  of  the  complainant  to  the  money 
debt,  or  its  security  by  the  mortgage,  would  ha 
prejudiced. 

Under  theae  circumstances, we  are  of  oplRioo 
that,  aslMvis  had  authority  to  receive  payment 
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in  goods,  he  had  also  authority  to  enter  into 
thi«  ni^reement,  liaving  IheHame  object  iu  view, 
and  providiDg  for  its  accomplish  meat  in  a  way 
appareoily  more  beneScial  for  the  creditor  tbaD 
t))c  receipt  of  all  the  goods  at  the  time  the  ar- 
run^cmunt  was  made. 

That  the  aRret-'mcnl  itself  imports  a  consid- 
eration, deemed  by  the  law  valuable,  there  can 
be  no  doubt.  An  agreement  to  give  a  less  sum 
for  ft  grt'iiter.  if  the  lime  of  payment  he  antici- 
pated, ia  binding;  the  rea-'on  being,  as  ex- 
pressed in  Pennd'a  case,  5  Co.  K..  117)  that 
peradveDture  parcel  of  the  suhi,  before  the 
day.  would  be  more  beneflcial  than  the  whole 
snm  on  the  day.  (Coke's  Lit..  213,  b;  Com. 
Dig.,  Accord.  B.  2;  Brooksv.  WhiU.  2  Met., 
2H3.)  And  when  the  time  of  payment  is  not 
anticipated,  the  law  deems  the  delivery  of  spe- 
ciflc  articles  a  good  satisfactioQ  of  a  money 
debt,  because  it  wilt  Intend  them  to  be  more 
valuable  than  the  money  to  the  creditor  who 
has  consented  to  the  arrangement.  (Bac.  Ab. , 
Accord.  A;  PenneV$  ca.se.  5  Co.  R.,  117;  Booth 
V.  SmUk,  3.  Wend..  66;  KeUo*fg  v.  BieAardt,  14 
Wend.,  116;  Steinman  v,  Magnus,  11  East,  890; 
Leici»  V.  Jones,  4  B.  &  C,  513.) 

In  this  ca.'ie,  both  these  rules  apply;  for  the 
time  of  payment  was  to  be  anticipated,  and 
specific  articles  delivered. 

We  consider  it  also  clearly  proved,  that  the 
defendant  has  been  ready  to  perform  at  all  times 
since  the  agreement  was  made.  It  is  said  bv 
Davis  that,  in  1844,  January,  he  thinks,  he  ad- 
dressed a  letter  to  Levy,  requesting  him  to  pay 
the  money  coming  to  Very  in  jewelry,  watches, 
&c. ;  and  alijo  requested  him  to  put  them  up, 
and  deliver  them  to  Mr.  Waring,  in  Little 
Rock;  and  that  Levy  declined  paying,  as  re- 
quested. That  he  has  searched  for  Levy's  let- 
ter, but  cannot  find  it. 

It  is  certainly  highly  improbable  that  Levy, 
who  bad  bad  these  goods  on  band,  and  set 
apart  from  his  trade,  ready  for  delivery,  ever 
after  the  agreement  was  made,  should  have 
thus  refused  to  deliver  them. 

He  produces  a  letter  of  Davis,  which,  though 
it  bears  date  on  the  8d  of  February,  1844,  is 
undoubtedly  the  letter  Davis  speaks  of,  and  is 
as  follows: 

"New  Albany,  Feb.  3.  1844.  Dear  Sir— 
If  you  can  pay  the  balance  of  your  note  in 
good  silver  or  gold  watches,  and  good  jewelry, 
at  fair  prices,  say  about  half  of  each,  or  two- 
ibtnls  watches,  you  will  please  notify  me  of  the 
fact  by  return  mail,  and  Iwillsendon  for  them 
3<JI*j  at  once.  The  things  you  let  me  *have 
before  were  ton  high,  at  least  Mr.  Very  says  so. 
Let  me  hear  from  you.  I  am,  your  friend. 
John  S.  Davis.    Mr.  J.  Levy." 

It  thus  appears,  Davis  was  mistaken  in  sup- 
praing  he  desigtiaied  a  person  in  Little  Rock 
to  receive  the  goods ;  and  unless  it  was  the  pur- 
pose of  this  letter  to  vary  the  original  under- 
standing of  the  parlies  in  respect  to  the  propor- 
linn  of  watches  to  be  delivered,  it  isdifflcult  to 
see  what  fair  object  it  could  have  had.  The 
testimony  of  Davis  that  Levy  refused,  without 
undertaking  to  stale  the  contents  of  Levy's  let- 
ter, or  the  substance  of  its  contents,  cannot  be 
deemed  sufHdent  to  prove  a  refusal  by  Levy 
to  perform  his  tnntract.  Before  the  defeodant 
can  be  prejudiced  by  testimony  of  a  refusal,  it 
is  reasonable  the  rourt*  should  know  what  it 
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was.  It  certainly  was  not  a  refusal  to  deliver 
the  goods  to  Waring,  as  Davis  says,  for  War- 
ing was  not  mentioned  by  Davis  in  his  letter. 
The  conduct  of  Davis  in  this  matter  is  some- 
what strange.  He  made  the  memorandum  in 
writing  as  Very's  agent,  agreeing  to  accept 
payment  of  the  balance  of  the  bond  in  these 
articles:  he  delivered  to  Very  the  Jewelir  re- 
ceived, but  says  he  did  not  tell  Very  of  the 
contract  to  receive  the  balance  in  goods;  and 
eleven  months  afterwards  he  wrote  Mie  lelterof 
the  Hd  of  February,  which  seems  to  be  a  new 
proposal,  a4  if  no  contract  bad  yet  been  made 
on  the  subject;  he  misstates  the  contents  of  hU 
own  letter  in  a  material  particular,  says  he  has 
lost  Levy's  letter,  but  the  latter  declined  paying 
as  requested.  We  are  not  satisfied  that  a  breach 
of  contract  by  Levy,  or  any  laches  on  his  part, 
is  made  out. 

It  is  asserted  by  the  compldnant's  counsel  that 
the  contract  was  void  on  account  of  Levy's 
fraud;  that  it  was  obtained  from  Davis  by 
false  statements  and  the  suppression  of  ma- 
terial facta  by  Levy,  and,  of  course,  cannot  be 
the  basis  of  any  right  in  a  court  of  equity. 

But  this  ground  is  not  open  to  the  complain- 
ant. No  fraud  is  charged  in  the  bill,  and 
though  the  complainant  may  not  have  antici- 
pated, when  the  bill  was  filed,  that  this  con- 
tract would  be  set  up  In  the  answer  as  a  de- 
fense, yet  on  the  coming  in  of  the  answer  he 
might  have  amended  his  bill,  as  be  did  in  an- 
other particular,  averring  that  if  any  such 
agreement  was  in  fact  made,  it  was  void,  and 
charging  in  what  the  fraud  consisted.  Not 
having  done  so,  he  cannot  now  avail  himself  of 
it.  Besides  the  evidence  comes  in  a  very  irree- 
uhir  way,  and  is  wholly  unsatisfactory.  It  is 
brought  out  by  Davis,  in  answer  to  Interrogato- 
ries which  do  not  call  for  any  statements 
touching  such  subjects,  but  relate  to  wholly 
different  matters.  Thus  the  19th  interrogatory 
inquires:  "For  what  reason  was  the  agree- 
ment, marked  *B,  given  or  executed, 
if  ever  executed?"  To  this  Davis  replies: 
"That  said  agreement  was  executed  and  deliv- 
ered for  several  reasons;  The  first  of  which 
reasons  was,  that  Levy  represented  that  he  had 
expended  large  sums  of  money  in  defending 
suits  for  the  benefit  of  Very,  and  for  the  pur- 
pose of  saving  Very  from  fosing  the  money  for 
which  this  suit  is  brought;  the  second  reason 
was,  that  said  I«vy  represented  himself  as  in- 
solvent or  wholly  unable  to  pay  the  debt  due 
Very;  and  third,  that  the  property  mortgaged 
was  of  little  value,  and  would  only  pay  at  l)est 
a  very  small  portion  of  the  money  intended'  to 
be  secured  by  the  mortgage;  all  which  stHle- 
mcnts  and  representation  thus  made  by  said 
Levy,  said  Davis,  subsequent  to  the  signing 
and  delivering  said  agreement,  found  to  be 
false." 

The  30th  interrogatory  inquires:  "What 
was  the  inducement  and  consideration  for  giv- 
ing and  executing  the  said  agreement  B?"  To 
this  he  answers:  "That  the  inducement  and 
consideration  for  giving  and  exe<'uting  agree- 
ment '  B "  were  the  fal.se  representalinns  of 
Miid  Levy  of  his  circumstances,  the  value  of 
the  property  mortgaged,  and  that  he,  said 
Levy,  had  paid  large  sums  of  mon^  to  save 
said  debt  secured  by  said  mortgage  f«  said 
Veiy ;  these  statements  uid  represen  tailons  were 

Digitized  by       O Og IC 


1851 


DAT  V.  WOODWOETH  ET  AL. 


862 


mtde  before  and  at  the  time  said  agreement 
"B"wa8execuied  and  delivered,  aad  said  Da- 
vis then  believed  them  to  be  true,  but  subse- 
quently found  them  to  be  false." 

TtkU  ia  all  the  testimouy  in  support  of  the 
•charge  of  fraud.  What  he  means,  when  he 
sayshesubeequently  found  the  representations 
lobe  false,  he  does  not  expkin.  That  he  bad 
any  personal  knowledge  of  tlieir  faludioud  he 
does  not  say;  and  his  mtalement  indicates  only 
Uiat,  by  subsequent  inquiry,  and  the  informa 
tioD  elicited  thereby,  he  became  satisfled  that 
he  was  deceived.  It  would  not  he  in  couformi- 
ty  with  settled  rules  of  pleading  and  evidence 
in  couru  of  equity,  to  convict  a  party  of  a 
fraud,  not  charged  on  the  record,  aud  brought 
out  for  the  tirst  time  by  the  voluntary  state 
meats  of  a  witness  in  answer  to  no  question, 
and  resting  at  last  upon  mere  beaisay. 

Tht  deate  iff  <A0  (XreitU  Omtrt  ta  affirmed, 
w&keotta.  ' 

ORDER. 

This  cause  came  on  to  be  beard  on  the 
traiucript  of  the  record  from  the  Circuit  Court 
of  the  united  States  for  the  Dhitrlct  of  Arkan- 
sas, and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
judged and  decreed  by  this  court,  that  the 
decree  of  the  baid  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs. 

Cned-1»  How.,  130 ;  03  How..  472 ;  2  Otto.  425 : 1 
nilii>la,9(H. 


36»*]  •HORACE   H.  DAT.  Plaintiff  in 

V. 

W.  JAMES  WOODWORTH,  MILLER 
TURNER.  WILLIAM  W.  PYNCHORN, 
ROBERT  L.  FULLER,  ANDREW  SIS- 
SON,  HARVEY  CLEMENCE,  THOMAS 
BOLTON.  MERRET  BRISTOL,  JOSEPH 
BOWEN,  ANDREW  ELMANDORF,, 
SETH  G.  POPE,  EDWARD  GORHAM, 
EPHRIAM  C.  BRETT.  ARNOLD  TUB- 
KER,  MARCUS  TOBY,   GEORGE  J. 

K1PP,J0HN  B.  BUMP,  ATTHOUSE, 

ERASTCS  BROWN,  ERA8TU8  F.  RUS 
SELL.  JOHN  C.  RUSSELL,  ASA  C.  RUS- 
SELL, EDWARD  P.  WOODWORTH, 
LORING  G.  BOBBINS.  LORENZO  H. 
RICE,  AND  MARK  ROSSITER. 

At  to  ahieh  party  ahatiopen  and  clone  ease  is  not 
Ouiubjett  of  bUl  of  exceptions — Exemplary 
iamiget  may  be  given  in  tretpase — eountet 
fttM  not  part  of  damaget. 


Where  an  action  ol  treapass  <jtuire  cUiugum  freait 
wasbrouKtit,  an<1  the  dorenditntH  justlfled,  and  ine 
court  alloweO  the  dcfeadanta,  u|ion  the  trial,  to 
open  and  close  the  arffuinent,  this  ruling  of  the 
court  is  not  a  proper  subject  for  a  bill  of  excep- 

tiOQS. 

Tbesultbeln^  broogrht  by  the  owner  of  a  cdIII 
dam  below,  mcainst  tbe  owners  of  a  tiilll  above,  for 
forcibly  t^ikiiiir  ilowuupurt  of  a  dum.upon  the  allc- 
(ratloD  tliDi  It  injnred  the  mill  above,  Uwa8  proper 
for  the  c<iurtlo  oharge  the  juiy,  that  if  they  found 
lor  tb>»  plalnt.iiT.  upou  the  tfi  ouinl  thni  his  <lum 
CUUSLil  DO  iujtiry  to  the  mill  above.  th<:y  should  al- 
low, in  diimaifet!,  the  coat  of  restorliijf  s^i  much  (if 
the  dam  as  was  t«ken  down,  and  compensation  for 
the  necefisury  delay  ot  the  plaintiff's  mill  ;utnl  ihiy 
mi^hl  »liio  allow  such  sum  for  the  cxpen-cs  of 

6 rosecultna  the  action,  over  and  alwve  the  taxa- 
le  costs,  as  they  should  find  the  plaintiff  had 
necessarily  incurred,  for  counsel  fees,  and  the  pay 
of  eu^lneera  iu  luukinK  surveys,  &c. 

Rut  if  thpy  should  mid  for  the  plaintiff,  on  the 
ground  that  the  defendants  had  takcndowii  more 
of  the  dam  than  was  neccsiuiry  to  relieve  the 
mill  above,  then  they  would  allow  in  damaj^s  the 
cost  of  replaclnfr  sueh  excess,  and  eompcn&itlon 
for  any  delay  or  damage  occasioned  by  such  ex- 
cess; but  not  anything  for  counsel  fees  or  extra 
compensation  tu  enKli)eerfl,untes8  the  taking  down 
of  such  excess  was  wanton  and  malicious. 

In  actions  of  trespass,  and  all  actions  uu  the  case 
for  torts,  a  jury  may  give  exemplary  or  vindictive 
damages,  depending  upon  the  pecuUs.r  circumstan- 
ces oi  sach  cose.  But  the  amount  of  counsel  ItH'.s 
as  Bucfa,  ought  not  to  be  laken  as  the  menxure  of 
punishment,  ora  uecessarj'  element  In  its  affliction. 
The  doctrine  of  costs  explained. 
Wbetber  the  verdict  would  carry  costs  or  not, was 
a  question  with  which  the  Jury  bad  nothing  to  do. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

It  was  an  action  of  trespass  quare  claiimm 
f¥egit  brought  by  Day,  a  citizen  of  New  York, 
against  the  defendants  in  error,  citizens  of 
Massachusetts,  for  pulling  down  a  mill  dam 
within  the  town  of  Great  Barrington,  in  the 
County  of  Berkshire,  Massachusetts. 

The  defendants  put  in  a  plea  of  not  guilty, 
and  also  a  special  plea  of  justiticatiun,  viz. : 

And  the  defendants  further  i^y,  tliat  at  the 
time  when  the  said  trespasses  are  alleged  to 
have  been  committed,  and  for  a  long  time  pre- 
vloiuly  thereto,  and  prior  to,  and  at  the  time 
of  the  ereflion  of  the  said  plaintiff's  said  dam, 
certain  mills  and  a  certain  mill  dam,  the  prop- 
erty of,  and  in  the  use  and  possession  of 
*the  Berkshire  Woolen  Company  (a  [*364 
corporation  duly  established  by  the  laws  of 
the  Slate  of  Masaachusetls),  had  been  and  were 
then  lawfully  erected  and  maintained,  b^,  up- 
on and  across  said  stream  on  which  plamtift's 
dam  was  buUt;  that  while  said  mills  and  dam 
were  thtis  erected  and  maintained,  and  used  by 
said  corporation, the  plaintilf  unlawfully  caused 
to  be  erected  in  said  stream,  and  below  said 
dam,  and  at  the  time  of  said  alleged  trespass, 
unlawfully  caused  to  be  maintained  therein  the 
said  dam  in  his  declaration  mcutioncd,  in  such 
manner  as  to  injure  the  said  mills  and  dam  of 
the  said  cori)oration;  that  the  defendants,  by 
direction  of  said  Bet  kahiro  Woolen  Company, 


KOTE.— rimficdoe  damages  in  acllotis  f-tr  torls. 

In  actions  for  tort,  a  Jury  may  give  exemplary, 
puDluve,  or  vindictive  damitges,  on  accouutof  the 
WioriDity  of  the  nffeuse.  rntner  ttian  as  a  measure 
of  compensaUoa.  Doe  v.  FlJlItor.  13  .Hecs.  AW,. 
fr,  Fuvtorius  V.  Fisher,  1  Kawle,  Zl:  Phlllipa  v. 
Uwrvnoe,  6  Watts.  *ri.,  150;  Nelson  v.  Morg4n,  2 
liart.,a57:  Xiirtv,  Culver,8  Hill  N .  Y.,  18iJ ;  Auch- 
mut)  V.  Ham,  1  Deolo,  4U6 ;  Brlzeo  v.  Moi  bee,  31 
**nd^  144;  Brido  v.  KcLaughlin.  fi  Watts.,  8TS; 
Horrtwo  t.  Uart,  Z  Bibb.  4;  Onltta  t.  Lusb, «  filbb. 

BOVABD  18. 


M)2;  Wfaittemoro  r.  Cutter,  1  Oall.,  478;  Conard  T. 
Pacific  Ins.  Co.,  ft  Pot.,  282 ;  Weld  v,  Uartlctt,  10 
Mass.,  470 ;  Colby  v.  Sampson,  6  Mass..  3  10;  iUeb  v. 
Bell.  16  Mass.,3M:  Durnll  v.  LUh^ow, 3 Ma&x., 501; 
Sc'dgwlcli  ou  Daiuagca.  34,  3U  to  4».  497,  et  m^.,  641 ; 
Emblem  v.  Myerb,  S  llurlKt.  &  Nor.,  54;  3  L.  J. 
lixeb.,  7  1:  8  W.  U.,  005;  ilelt  V.  Midland  KaUwuy 
Co.,  9  W.  K.,ei3, 

For  expulsion  of  plaintiff  from  his  residence. 
The  Yankee  v.  Oallatchcr,  1  McAll.,  4UT. 

la  patent  oasea.  Seymour  v.  HcCormlok,  K  How., 
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and  as  their  agents  and  servants,  did  enter  upon 
the  said  plaintiff's  close,  and  did  breakdown 
and  demolish  said  plaintiff's  dam,  in  tiie  man- 
ner least  injurious  to  said  dam :  that  they  broke 
down  and  demolished  no  more  of  said  dam 
than  was  necessary  to  remove  or  relieve  the  in- 

iury  to  said  company's  mills  and  dam  caused 
ty  the  maintenance  of  said  plaintiff's  said  dam 
as  aforestud,  and  that  Faid  defendants  did 
not  break  and  enter  the  plaintiff's  close,  any 
further  or  otherwise,  nor  thereupon  use  more 
force  or  violence,  than  were  reasonably  neces- 
sary to  relieve  the  injury  aforesaid. 

The  plaintiff  joined  issue  upon  the  plea  of 
not  guilty,  and  replied  to  the  special  plea  as  fol- 
lows: 

And  as  to  the  said  plea  of  the  said  defend- 
ants by  them  first  above  pleaded.the  said  plaint- 
iff says  that  he  ought  not  be  barred  from  havioj; 
and  maintaining  his  aforesaid  action  thereof 
against  them;  because  be  says,  that  although 
true  it  ia  that  at  the  said  time  wben.&c.  .the  said 
Berkshire  Woolen  Company  were  then  the 
owners  and  possessed  of  the  said  mills  and  dam 
in  the  said  plea  mentioned,  and  although  true 
it  is  that  the  said  mills  and  dam  were  upon  and 
across  the  same  stream  on  which  the  said 
plaintiff's  dam  then  was,  and  although  true 
It  was  that  the  said  defendants  committed 
the  said  trespasses  by  command  of  the  said 
corporation,  for  replication  nevertheless  in  this 
behalf,  the  said  plaintiff  says,  that  the  said  de- 
fendants of  their  own  wrong  and  without  the 
residue  of  the  cause  in  their  said  plea  alleged, 
broke  and  entered  the  close  of  the  said  plaintiff, 
and  tore  down  and  destroyed  the  said  dam  and 
committed  the  said  trtspaaees  in  the  introducto- 
ry part  of  the  said  plea  mentioned,  in  maimer 
and  form  as  the  said  plaintiff  hath  above  com- 
plained, and  this  he  prays  may  be  inquired  of 
by  Ihe  country.  Wherefore  he  pn^s  judgment 
and  for  his  costs. 

ByB.  It.  Curtis,  Esq., 

His  Attorney. 

And  the  defendants  do  the  like. 

By  WiLLiAH  Whitiso.  Esq., 

Their  Attorney. 

365*j  *Upon  the  trial,  the  jury  came  into 
court  once  for  instructions,  and  afterwards  re- 
turned three  times  with  verdicts. 

The  tinal  verdict  was  as  follows: 

Id  the  above -on  tit  led  cause  the  jury  Hnd  that 
the  reduction  of  the  said  dam  of  the  said 
plaintiff,  to  the  extent  of  three  inches  for  its 
entire  length,   was  justified;  but   that  the 


further  reduction  was  not  justified;  and  so  the 
jury  find  that  the  said  defendants,  of  their  own 
wrong,  and  without  the  residue  of  the  cause  by 
the  Bud  defendants  in  their  said  first  plea  u- 
leged,  committed  the  trespasses  in  the  said  plea 
mentioned,  in  manner  and  form  as  the  said* 
plaintiff  hath,  in  his  said  declaration,  com- 
plained; and  thereof  assess  damages  in  the  sum 
of  two  hundred  dollars. 

BoBERT  Orr,  Foreman. 
Whereupon  the  court  entered  up  jud^ent 
for  two  hundred  doUara  damages,  without 
costs.  The  reason  why  the  judgment  was  en- 
tered "  without  costs  "  may  be  seen  by  a  refer- 
ence to  a  book  recently  published  by  Stephen 
D.  Law,  Esq.,  p.  256.  The  book  is  upon  the 
jurisdiction  and  practice  of  the  United  Stales 
Courts. 

The  bill  of  exceptions  centains  the  proceed- 
ings of  the  court  with  respect  to  these  Bereral 
verdicts,  and  was  as  follows: 

Bill  of  ExceptioTis. 

This  is  an  action  of  trespass  for  breaking  and 
enteriaz  the  plaintiff's  close  and  tearing  down 
his  milidam.  The  defendants  justified  under- 
an  alleged  right  to  enter,  &c.,  because  the  dam 
was  a  nuisance  to  mills  above,  on  the  same 
stream,  belonging  to  the  Berkshire  Woolen 
Company,  whose  servants  tbe  defendants  were, 
and  that,  by commandoftbesaid company,  tbe 
defendants  entered  and  took  down  so  much  and 
no  more  of  the  said  dam  as  was  necessary  to 
relieve  the  mills  above. 

At  the  trial  the  defendants  claimed  the  right 
to  begin  and  offer  their  evidence  first,  and  open 
and  close  the  argument.  The  plaintiff  claimed 
the  same  right.  The  presiding  judge  ruled  in 
favor  of  the  defendants,  and  the  plaintiff's 
counsel  excepted  to  the  ruling.  The  presiding, 
judge  instructed  the  jury  in  his  first  summing 
up,  that  the  defendants  bad  a  right  by  law  to 
enter  the  plaintiff's  close,  and  to  take  down  so 
much  of  plaintiff's  dam  as  was  necessary  to  re- 
lieve the  mills  above  from  all  practical  injurr 
occasioned  by  that  dam ;  but  that  if  the  defend- 
ants had  taken  down  more  of  the  dam  than 
was  necessary  for  that  end,  or  if  none  was 
necessary  to  be  taken  down  for  that  end,  the 
jury  must  find  for  the  plaintiff. 

That  if  the  jury  diould  find  for  the  plaiotiff 
on  the  last  ground,  viz. :  that  the  plaintiff's 
dam  caused  no  injury  to  tbe  mills  above,  tbe 
plaintiff  wu3  enlitk-d  to  a  complete  indemnity. 
*and  the  jury  would  allow  iu  datnages  [*300 
the  cost  of  restoring  so  much  of  the  dam  as  was 


4tn:  Parker  V.  Corbln.l  Morgan.  482:  Contra.  Hall 
V.  Miles,  a  HIatchf.,  m ;  Buerk  v.  Imhauser.  10  Off. 
Pat.  Gaz.,  DOT. 

Wtien  the  Injury  has  boen  Inflicted  mallcloualy, 
oppressively,  vlndlctlvelj*,  or  waiitonly.of  with  clr- 
cuniEtances  of  contumelr  or  IndlKnlty.  Pbilu.  K.  K. 
Co.  V.  Quifrley,  21  How..a)i: Sutton  v.  .Mnndevllle,  I 
Crancli  C.  0..  IST;  NukIg  v.  MulllsOQ.  43  Penn.  t$t., 
48;  Dlhble  v.MoiTls.SSConn.,  416. 

Not  atralfHt  those  cnntitrnctlvcly  liable,  as  own- 
ers of  privtitcurs.  The  Amiable  Nancy,  'A  Wheat., 

m. 

Where  n  great  point  of  law  touching  the  liberty 
of  a  citizen  has  been  violated.  Huukie  v.  Money. 
3  wiis..  arc. 

Fur  dcl>auching  plalnlKT's  ilaiiffhter.  Tullldge  v. 
Wii-ie,;t  Wil«.,  18:  Stout  r.  Pnilf.Coxe,  79;  Knight 
V.  Wilcox.  lf»  llurb.,  ai2. 

Ill  lilicl.  slan'ler.  u.-«auit  and  butter}-,  falso  im- 
prisonment. 'X'ill-itMiri  V.  Cheetbam.  8Johiis„M( 
ChriMttan  v.  Lord  Kennedy)  1  Murr.,  428;  Brace* 


girdle  V.  Orford,  4  Maule  A  8.,  T7 :  Batcman  v. 
Goodyear,  13  Conn.,  Slh;  Smith  v.  Lush,  4  Dtt>r>..'iQS; 
Taylor  v.  Church,  «  N.  V.,  4  Seld.,  4.^;  Hunt  v. 
Bennett,  IB  N.  Y..  173 ;  Knight  v.  Fo^^ter,  SB  N.  H., 
6"6;  Fry  v.  Bennett,  a  BoBw.,  200;  Guard  v.  Ulbk. 
II  Ind.,  156. 

In  coses  of  wantonness  and  onielty,  as  bcatlne-  a 
horse  to  deatb.orwantonly  kHlinv aiilmalB.  Woert 
V.  Jenkins,  U  Johns.,  ASB;  Champion  v.Vlncent,2D 
Tex.,  »Jl. 

tn  oases  of  marine  torts,  or  illegal  captures.  Bos- 
ton Mamif.  Co.  V.  Flake,  2  Ma^.,  IdO;  The  Amiable 
Nancy.  3  Wheat.,  540. 

Where  there  hivHlwen  grosp  or  willful  nrftliftcnee 
or  carlossnegs.  Peoria  Bridge  Asnoetntion  v.  l^wmls. 
20Illlnol8.Stj:  Whipple  v.  Walpole.  ION.  H.,130; 
Linpley  V.  Ilunhnetl,  15Conn„Si5:  Hunily  v, Ifacon, 
15COUU..  sal:  Peniis\lvanja  K.  K. (o.  v. OgifT,  85 
Penn.  St.,  W:  Hopkius  v.  Atlantic  ft  8t.  Lawrenoe 
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Ukea  down,  sad  compenaation  for  necessary 
deUy  of  plaintiff's  mill;  and  they  might  also 
allow  BQch  sum  foi  the  expenses  of  prosecut- 
ing tiie  action,  over  and  above  the  taxable 
costs,  as  Ui^  should  And  the  plaintiff  had 
aecesaarily  incurred  for  counsel  fees  and  the 
pay  of  engineers  in  making  surreys,  &c.  But 
if  the  Jury  should  find  for  the  plaintiff  on  the 
Ibvt  ground,  viz.:  in  that  the  defendants  had 
taken  down  more  of  the  dam  than  was  neces- 
ury  to  relieve  the  mills  above,  unless  such  ex~ 
cen  was  vnmton  and  malicious,  then  the  jury 
would  allow  in  damages  the  cost  of  replacing 
■neb  excess,  and  compensation  for  any  delay  or 
damage  ocrasioned  by  such  excess,  but  not  any- 
thtag  for  connsd  fees  or  extra  compenbatlon  to 
ennneen. 

The  plaintiff's  counsel  requested  the  court  to 
iDBtruct  the  jury  that  they  might  allow  counsel 
fees,  Ac,  if  there  was  any  excess  In  taking 
down  more  of  the  dam  than  was  justifiable, 
and  gave  as  a  reason  that  the  defendants  there- 
by became  trespa^ra  ab  initio.  The  presiding 
judge  instruct^  the  jury  as  above  set  forth  on 
this  point. 

After  belngcharged  by  the  presiding  judge, 
the  jury  retired,  and  sul>sequently  cnme  Into 
court  for  inatructiouB,  preferring  a  written  re- 
quest, as  follows: 

V.  8.  C.  C.  JoBT  Room,  Dec.  8,  1849. 

To  HIS  HOKOB  JODQB  SFBAOUB: 

If  the  jurv  find  that  the  plaintiffs  dam  ^res 
too  high  ana  ought  to  be  reduced,  but  not  to 
the  extent  of  the  reduction  by  the  defendants, 
can  the  jury  find  a  verdict  to  that  effect  for  the 
pl&iatiff  according  to  law?  If  so,  can  they 
find  damages  for  toe  excess  of  such  reduction? 

R  Our,  Foreman. 

Thereupon  the  presiding  judge  gave  anew 
the  insiructiooB  above  set  forth,  except  that  he 
iOBtructed  them  not  to  allow  aoything  for 
counsel  fees.  &c.,  if  they  should  find  that  the 
reduction  of  the  dam  to  any  extent  was  Juati- 
flable.  The  jury  again  retired,  and  subee- 
quenlly  relumed  into  court  with  a  written 
paper,  in  the  words  following: 

U.  S.  C.  C.  JuET  Room,  Dec.  8,  184fi. 

Id  the  case  of  H.  p.  Day  against  Wood- 
wrtk  a  al.,ihQ  jury  find  that  the  reduction 
the  pUdntUTB  dam  to  the  extent  of  Aree 
iacbes  for  lbs  entire  length  justifiable.  The 
juiy  further  find  that  the  defendants  pay  to 
Uk  plaintiff  the  sum  of  $1,000  in  full  for  such 
cxccM  of  reduction  and  delay. 

RoBEBT  *Obr,  Foreman.  ! 


Id  actions  of  o rim.  con.  BalUe  v.  Brvson,  1  Hurr., 
n :  Towe  v.  Summers,  i  Hav.  &  M.,  StfT. 

In  willful  trespass  on  lands  aocompanted  by  ia- 
Mlt,  or  malice.  Merest  v.  Harvey,  5  Taunt.,  442 : 
Xajor  r.  Fulltam,  3  Daua.  684;  8ears  v.  LyooB,  2 
SUrk^ai:;  Kolb  V.  Boakbead,  18  Tex.,  £3)}. 

For  willful  or  mallcloua  Injuries  to  pordoual  prop- 
mr.  as  takinv  same.  Bull  v.  GrUwold,  19  111.,  631 ; 
■errillfl  V.  Tarff .  Man's  Co.,  10  Cjuu.,  384:  Huntley 
Btcon,15  Cunn.,271:  Uose  v.  Story,  1  Barr.,  101; 
WUIiams  V.  Newt>erry,  3S  Miss.  (3  Qeonre),  230; 
Goeu  T.  Amtm,  ZT  Hiss.  (8  Joaes),  28. 
^roT  fnjuriee  to tbe  person,  as  assault  and  battery. 
Oo»k  V.  BlUs,  «  HIICn.  Y.,4a5. 

For  breach  of  promise  or  marriaire,  and  seduo- 
Uoo.  Coryell  v.  Colbaugh,  Coxe,  TJ ;  Southard  v. 
Ksxfonl,  8  Coir.,  «H ;  Welts  v.  Padgett,  8  Barb.,  iOS ; 
hwersoU  v.  Jones,  &  Barb.,  Ml ;  Ooodall  v.  Thur. 
■Ha.1  Head(Tena.},ao»;  Stevenson  v,  Belknap,  < 
Oltfkeilowaj,iff. 

Rot  wbara  master  wMpi  a  seaman,  untoMpUDlsli- 

HwtfD  18, 


The  plaintiff  asked  to  have  a  verdict  pre 
sented  to  the  foreman  *for  his  signa-  [*367 
ture,  following  the  words  of  the  issue.  The 
presiding  judge  stated  that  he  was  not  prepared 
to  say  to  the  jury  that  that  would  be  the  same 
in  substance  as  their  finding,  and  ruled  that 
the  verdict,  to  be  presented  to  the  foreman  for 
his  signature,  should  also  set  forth  that  part  of 
the  finding  that  the  plaintiff's  dam  was  lawfully 
reduced  to  tJie  extent  of  three  inches  through- 
out Its  entire  length.  There  was  no  evidence 
that  the  defendants  had  reduced  the  plaintiff'a 
dam  through  its  entire  length,  but  it  appeared 
that  the  plaintiff's  dam  was  one  hundred  and 
twelve  feet  long,  and  that  the  part  cut  down 
by.  the  defendants  was  the  most  westerly  part, 
about  fifty-four  feet  in  length,  and  that  this 

fifty- four  feet  was  cut  down  about'  inches. 

and  that  this  would  have  the  effect  of  reducing 
the  obstruction  presented  by  the  dam  more 
than  three  inches  for  Its  entire  length. 

To  the*  above  rulings  of  the  presiding  Judge 
the  plaintiff  excepted. 

In  this  stage  of  the  proceedings,  the  defend 
ants'  counsel  desired  of  the  preuding  judge  to 
inquire  of  the  jury  whether  something  for 
counsel  fees  was  not  included  in  the  sum  of 
|1,000  mentioned  in  said  finding  of  the  jury. 

The  presiding  judge  being  of  opinion  that 
there  was  no  evidence  whicn  would  warrant 
the  jury  in  finding  damages  to  the  amount  of 
$1,000  for  the  said  excess  of  reducing  the 
dam,  without  expressing  this  opinion,  made 
the  inquiry  requested,  to  which  the  fore- 
man answered,  that  they  did  not  allow  any- 
thing for  counsel  fees,  but  only  for  the  excess 
and  delay,  as  appeared  by  the  written  verdict. 
The  defendants'  counsel  then  urged  that  the 
written  verdict  said  that  the  sum  of  $1,000 
was  to  be  in  full,  and  requested  the  presiding 
judge  to  ask  the  jury  if  they  did  not  allow 
that  sum  in  the  expectation  that  the  plaint- 
iff was  to  recover  no  more.  The  foreman 
of  the  jury  responded  in  substance  as  before, 
but  one  of  his  fellows  said  he  understood  the 
plaintiff  was  to  recover  no  more,  and  that  each 
party  was  to  pay  his  own  costs,  and  that  he 
bad  agreed  to  the  verdict  on  that  understand- 
ing. This  understanding  was  denied  by 
another  of  the  jury,  and  the  presiding  judge 
then  said  that  it  must  be  the  verdict  of  each 
juror,  and  that  this  was  not  the  verdict  of  the 
one  who  said  he  bad  agreed  to  it  on  the  misun- 
derstanding, and  therefore  the  presiding  judge 


meat  Is  wantonly  inflicted.  Gould  v.  Chrlatianson, 
Blatohf.  A  H.,  607. 

For  willful  Bud  malicious  collision.  Ralston  v. 
The  State  Klffhta,  Crabbe.  22. 

Jury  decide  amount,  but  where  sum  Isextrara- 
grant,  aourt  will  Interfere,  but  not  unless  the  ver- 
alct  bears  evident  marks  of  picjudleo,  paaslon  or 
corruption.  Walker  v.  Smith.  1  Wash.  C.  C  152; 
Sharpe  v.  Brice,  2  W.  Black.,  »*2  ;  Benson  v.  Vn-d- 
erick,  3  Burrows,  1S4;  Dutmrley  v.  Ounulnv,  4 
Term  H.,  651 :  Saraeut  v.  Dennlston.  6  Uow..  lOS; 
Grabam  on  New  rmals,  410  et  »eq.i  Buller's  X.  P., 
827. 

For  personal  Injuries,  accompanied  with  ctrcum- 
stancoeorairKTavation,  fraud,  oroppresslon.  Chiles 
V.  Urake.'2  Met.  (Ky.),  146;  Uefrn  v.  McCauj^han, 32 
HlB3.  (8  Qeorge).  17. 

For  obatruL-tiuff  ii  public  hlffhway.  Windham  v. 
Rbame.  II  Uich.  Law  (8.  C),  283 ;  Jefcoat  v.  Knotta, 
U  Blob.  law  (S.C.).SU, 

In  oasesoftraud.  Obtov.CbvmaQ,UTex.,400. 
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roceeded  to  sum  up  anew  on  the  subject  of 
amages,  referring  to  the  evidence,  and  giving 
to  fthe  jury  substantially  the  instructions,  in 
point  of  law,  before  given,  and  adding  that,  if 
the  plaintiff  should  recover  $1,000  damages,  he 
would.  8B  the  prevailing  inrty,  by  taw  recover 
his  taxable  costs;  and  having  so  done,  directed 
the  jury  again  to  retire ;  to  this  proceeding  the 
plftintin's  counsel  excepted.  Subsequently, 
368*1  ttic  Jury  again  returned  into  *court, 
and  brought  in  a  second  verdtct,  in  writing,  in 
the  words  following: 

U.  8.  C.  C.  JtiBT  Room.) 
Boston,  Dec.  8, 1849.  f 
In  the  case  of  Uoraee  H.  Day  v.  Woodworth 
ttal.  the  jury  find  that  the  r^uction  of  the 

{tlaintiS's  dam  to  the  effect  of  three  inches  for 
ts  entire  length  was  justiGable. 

The  jury  further  find,  that  the  defendants 
pay  to  the  plaintiff  the  sum  of  $200  for  such 
excess  of  reduction  and  delay. 

Robert  Orb.  Foreman. 
This  verdict  was  put  in  the  form  In  which  It 
appears  on  the  record,  but  before  it  was  signed 
the  plauitiff's  counsel  suggested  to  the  presid- 
ing judge,  that,as  the  jury  had  been  instructed 
that  in  one  event  the  plaintiff  would  recover 
costs,  some  of  the  jury  might  have  agreed  lo 
this  verdict  with  that  understanding,  and  re- 
quested that  this  inquiry  might  be  made  of  the 
jury;  thereupon  the  presiding  judge  inquired 
of  ihe  jury  whether,  in  rendering  this  verdict, 
they  bad  any  reference  to  costs,  and  Ihe  fore- 
man of  the  jury,  having  replied  that  they  had 
not,  was  about  to  sign  the  verdict,  when  one  of 
his  fellows  objected,  and  stated  that  he  had 
agreed  to  the  verdict  in  the  belief  that,  as  pre- 
vailing party,  the  plaintiff  could  recover  his 
costs:  thereupon  the  presiding  judge  charged 
Uie  jury  a  third  lime  on  tlie  subject  of  damages, 
referring  to  the  evidence,  and  repeating  in  sub- 
stance the  instructions  in  point  of  law  before 
given;  and  further  instructed  ihem  that  the 
plaintiff,  recovering  only  $200,  would  not 
recover  costs,  and  that  it  would  be  a  viola- 
tion of  their  oaths  lo  have  any  regard  to  liie 
costs,  it  being  their  duty  to  find  the  actual 
damage  proved,  and  no  more,  and  directed 
them  again  to  retire;  which  having  done,  thev 
brought  in  the  verdict  which  appears  of  record. 
To  an  these  proceedings  the  plaintiff  excepted, 
and  prayed  that  his  erceptions  might  be  allow- 
ed, and  that  this  bill  of  exceptions  might  be 
signed  and  sealed  by  His  Honor  the  judge;  all  of 
which  beingfound  tnie,the  same  is  accordingly 
signed  and  scaled. 

Pblbo  Spraode,  [seal.] 
Judge  of  the  U.  8.  Mass.  District. 
Upon  this  exception  the  case  came  up  to  this 
court,  and  was  argued  by  Mr.  QiUet  for  the 
plaintiff  in  error,  no  counsel  appearing  for  the 
defendants. 
Mr.  Gillet  made  the  following  points: 
First.  The  afSrmative  was  with  the  plaintiff, 
and  he  had  the  right  to  introduce  evidence 
first,  and  the  right  to  open  and  close  the  argu- 
ment.   (Burrill's  Practice.  233.) 
300*j     *Where  the  general  issue  is  pleaded, 
the  plaintiff  bos  always  the  right  to  liegin. 
{Carter  v.  Jone*.  6  Carr.  &  Payne.  64;  Cotton 
T.  JamM.  1  Hoo.  &  Mai..  274,        and  605; 
Cooper  V.  Wakley,  8  Carr.  &  Payne,  474  and 
wU;  Fish  V.  Travert,  8  Carr.  &  Payne,  578; 
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PriMY.  Seaward,  1  Carr.  &  Marsh.,  28:  BwOh 
V.  MiUM,  15  Mees.  &  WtK.  669;  Oripjn  v. 
WeU»,  1  Carr.  &  M.,  489;  Mercer  v,  Whall,  5 
Adol.  &  El..  N.  a,  447;  Harriaon  v.  Oo»M, 
8  Can*.  A;  P..  880:  Af/tr  v.  Autiin,  6  Pick.. 
ae&;  Brook»  r.  BarreU.  T  Pick.,  94;  War«  v. 
Ware,  8  Maine,  4Sb;Luntv.  WormdI.  19  Maine. 
100.  102;  Sawyer  v.  JJopJnns.  22  Maine,  2A8: 
Robinson  v.  Hilfheoek,  8  Ulet..  64;  SuUivant 
lieanlon.  &  Pike,  140;  Lexington  Int.  Co.  v. 
Paver,  10  Ohio,  824.) 

Second.  The  judge  erred  in  refusing  to  in- 
struct the  jury,tbat  if  the  defendants  cut  down 
the  pltdntlff*8  dam  more  than  was  necessary  to 
relieve  the  mills  above,  that  they  were  not  au- 
thorized to  allow  anything  In  addition  to  cover 
counsel  fees  or  extra  compensation  paid  by 
blm  to  engineers. 

Third.  The  judge  erred  in  charging  the  jury 
that  it  would  be  a  violation  of  their  oaths  to 
have  any  regard  to  whether  their  verdict  would 
cany  costs  or  not. 

F&urth.  This  being  an  action  of  tort,  the 
plaintiff  was  not  limited  lo  the  actual  duna^ 
proved;  but  the  jury  were  authorized  to  pre 
him  such  as  the  circumstances  of  the  case  might 
indicate  as  proper.  (AUen  v.  Blunt.  2  Wood. 
&  M..  121:  Jennings  v.  Maddox.B  B.  Mon.,109: 
Whipple  y.  The  Vumherland  Man.  Co.,  %  8t«y. 
861;  Wathburn  v.  Gould,  8  Story.  186-  Whtt- 
more  v.  Catfer,  1  Gall..  478;  1  Bald..  328:  The 
ApoUon,  0  Wheat.,  878;  titaaU  v.  Ex.  of  Ten- 
eycA,  3  Caines'  R.,111;  Kingnbury  v.  Smith.  13 
N.  H.  R.,  123;  4  Johns.,  1;  Street  v.  Pairiek, 
12  Maine,  9;  £teai  v.  Thompson,  8  B.  &.  P., 
407;  Pitkin  v.  LeavUt,  13  Vt.  li.,  370;  Etirle  v. 
Sawyer.  4  Mass.,  1,  12;  Bottaa  Man.  Co.  v. 
Fieke,  Z  Mason.  119,  120;  Sedgwick  on  Dam- 
ages; Curtis  on  Patents,  &c.) 

Mr.  Justice  Grier  delivered  the  opinion  of 

the  court: 

The  plaintiff  in  error  was  plaintiff  below  in 
an  action  of  trespass,  charging  tlie  defendants 
with  tearing  down  and  destroying  his  mill  dam. 
The  defendants  pleaded  in  justification  that  the 
Berkshire  Woolen  Company  owned  mills 
above  the  dam  of  plaintiff,who  illegally  erected 
and  maintained  the  same,  so  as  to  injure  the 
mills  above  ;tliat  by  direction  of  said  company, 
and  as  their  agents  and  atrvants.ihcy  did  enter 
plaintiff's  close,  and  did  break  down  and  de 
molish  so  much  of  the  plaintiff's  dam  as  was 
necessary  to  remove  the  nuisance  and  injury  to 
the  mills  above,  and  no  more,  and  as  they  law- 
fuU^  might.  To  this  plea  the  plaintiff  replied 
de  injuria,  &c. 

*0n  the  trial  of  this  issue. the  defend-  [•370 
ants  "claimed  the  right  to  t)egin  and  offer  their 
evidence  first,  and  open  and  close  the  argu- 
ment. The  plaintiff  claimed  the  same  right. 
The  court  ruled  in  favor  of  the  defendants,  to 
which  Ihe  plaintiff  excepted."  This  ruling  of 
the  court  is  now  alleged  as  error. 

Our  attention  has  oeen  pointed  to  numerous 
decisions  of  English  and  American  courts  on 
tliis  subject,  which  we  think  it  unnecessary  to 
notice  more  particularlr.  than  lo  state,  that  the 
question  whether  a  defendant  In  trespass  who 
pleads  a  plea  in  justification  only,  has  a  right 
to  b^tn  and  conclude,  has  been  differently  de- 
cldenin  different  Murts.  It  is  a  question  at 
pntclioe  only,  and  depends  on  Uiie  peculiar 
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rates  of  practice  which  the  court  may  adopt. 
Tbe  EoglUi  courts  have  regretted  that  an  ob- 
JectioD  lo  tbe  rullDgof  the  court  at  nMpriM  on 
thUqaection  should  ever  hare  been  permitted 
to  he  rereived  as  a  ground  for  a  new  trial.  But 
■tilioagh  a  court  may  sometimes  grant  a  new 
trial  where  the  judge  has  not  accorded  to  a 
party  certain  rights  to  which,  by  the  rules  of 
praaiceof  the  court,  he  may  bejustly  entitled, 
we  are  of  opiuioa  that  the  rultug  of  the  court 
betow  on  Bucb  a  point  is  not  the  proper  subject 
of  a  bill  of  exceptions  or  a  writ  of  error.  A 
qn«8tion  as  to  tbe  order  in  which  counsel  shall 
addres  the  jury  does  not  affect  tbe  merits  of 
the  controverey.  As  a  matter  of  practice,  the 
Circuit  Court  of  Massachusetts  had  a  right  to 
malce  its  own  rules.  The  record  does  not  show 
ilutt  the  rule  of  the  court  is  different  from  iheir 
jadgraent  cm  this  occasion.  Bo  tiiat  the  plaintiff 
hsK  failed  to  show  any  error  in  the  decision, 
tMuming  it  to  be  a  proper  subject  of  excep- 
tion. 

The  great  question,  on  the  trial  of  this  case, 
appears  to  have  been  whether  the  plaintiff's 
dam  was  higher  than  be  had  a  right  to  main- 
tain it.  and  if  so,  whether  tbe  defendants  had 
torn  down  more  of  it,  or  made  it  lower  than 
they  had  a  right  to  do. 

Tbe  plHintilf's  counsel  requested  the  court  to 
iounict  the  jury  that  "  they  might  allow  coun- 
sel fees,  &c.,  if  (here  was  any  ejtccss  in  taking 
down  more  of  the  dam  than  was  justiSHble,  and 
give  as  a  reason  that  the  defendants  thereby  be- 
oune  tnnpassera  ab  initio. " 

The  court  iostructod  the  jury  "  that  If  they 
sbould  find  for  the  plaintiff  on  the  first  ground, 
viz.:  that  tbe  defendants  had  taken  down  more 
of  the  dam  than  was  necessary  to  relieve  the 
mills  above,  unless  such  excess  was  wanton 
and  malicious,  then  the  Jury  would  allow  in 
dam^es  the  cost  of  replacmg  such  excess,  and 
compensation  for  any  delay  or  damage  occa- 
wned  by  siuili  excess,  but  not  aayuing  for 
eonssel  fees  or  extra  compensation  to  engi- 
Mere." 

371*J  "This  instruction  of  the  a»urt  is 
excepted  to,  on  two  grounds:  First,  because 
"(hkB  being  an  action  of  trespass,  the  plaintiff 
was  not  limited  to  actual  damages  proved ;"  and 
Kcond,  that  the  juty,  under  tbe  conditions 
Hated  in  tbe  charge,  should  have  been  instructed 
U>  include  in  their  verdict  for  the  plaintiff,  not 
oaly  tbe  actual  damages  suffered,  but  bis  coun- 
kI  fees  and  other  expenses  incurred  in  prose- 
cuting his  suit. 

Il  is  a  well-established  principle  of  the  com- 
moD  liiw.  that  in  actions  of  trespass  and  ail  hc- 
tioM  on  tbe  case  for  torts,  a  jury  may  inflict 
what  are  called  exemplary,  punitive  or  vindic- 
live  dsmages  upon  a  defeodanl,  having  in  view 
tbe  enormity  of  his  offense  rather  than  the 
measure  of  compensation  to  the  plaintiff.  We 
•re  aware  that  the  propriety  of  this  doctrine  has 
been  questioned  by  some  writers;  but  if  repeal- 
ed judicial  decisions  for  more  than  a  century 
are  to  be  received  as  tbe  beat  cxpoi'iiion  of  what 
tbe  law  is.  tbe  question  will  not  admit  of  argti- 
DKBt.  By  tbe  common  as  well  as  by  statute 
law,  men  are  often  punished  for  aggravated 
misconduct  or  lawless  acts,  by  means  of  a  civil 
saion.  and  tbe  damages,  intlictcd  by  way  of 
peD&lty  or  punishment,  given  to  the  par^  ia- 
ymd.  In  many  ctvil  aotloDS,  such  »  Ubel, 
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slander,  seductioit,  &c.,  the  wrong  done  to  the 
plaintiff  la  incapable  of  being  measured  by  a 
money  standard ;  and  the  damages  assessed 'de- 
pend on  the  circumstances,  showing  the  degree 
of  moral  turpitude  or  atrocity  of  the  defend- 
ant's conduct,  and  may  properly  be  termed 
exemplary  or  vindictive  rather  than  compcnsa- 
torj'- 

In  actions  of  trespass,  where  the  injury  has 
been  wanton  and  malicious,  or  gross  and  out- 
regeous.  courts  permit  juries  to  add  to  tbe  meas- 
ured compensation  of  the  plaintiff  which  he 
would  have  been  entitled  to  recover,  had  tbo 
injury  been  inflicted  without  design  or  inten- 
tion, something  farther  by  way  of  punishment 
or  example,  which  has  sometimes  been  called 
"smart  money."  This  has  been  always  left  to 
tbe  discretion  of  the  Jury,  as  the  degree  of  pun- 
ishment to  be  thus  indicted  must  depend  on  tbe 
peculiar  circumstances  of  each  case.  It  must 
be  evident,  also,  that  as  it  depends  upon  the 
degree  of  malice,  wantonness,  oppression,  or 
outrage  of  the  defendant's  conduct,  the  punifth- 
ment  of  his  delinqut>ncy  cannot  be  measured  by 
the  expenses  of  the  plaintiff  in  prosecuting  his 
suit.  It  is  true  thai  damages,  assessed  by  way 
of  example,  may  thus  indirectly  compensate 
the  plaintiff  for  money  expended  in  counsel 
fees;  but  the  amount  of  these  fees  cannot  be 
taken  as  the  measure  of  punishment  or  a  neces- 
sary element  in  its  infliction. 

This  doctrine  about  tbe  right  of  the  jury  to 
include  in  their  verdict,  in  certain  cases,  a  sum 
sulBcient  to  indemnify  tbe  plaiotifl  *for  i*372 
counsel  fees  and  other  real  or  supposed  expenses 
over  and  above  taxed  co««ts,  teems  to  have  been 
borrowed  from  the  civil  law  and  the  practice  of 
the  courts  t)f  admiralty.  At  first,  by  the  com- 
mon law,  no  costs  were  awarded  to  either  party, 
6o  nomins.  If  the  plaintiff  failed  to  recover  he 
was  amerced  profaUoetamore.  If  he  recovered 
judgment,  the  defendant  was  in  miaericordia 
for  his  unjust  detention  of  the  plaintiff's  debt, 
and  was  not  therefore  punished  with  tbe  expema 
litis  under  that  title.  But  this  being  considered 
a  great  hardship,  the  Slalule  of  Oloucester  (6 
Ed.  I.,  c.  1)  was  pas.%d,  wliich  gave  costs  in  alt 
cases  when  the  plaintiff  recovered  damages. 
This  was  the  origin  of  costs  de  ineremento;  for 
when  the  damages  were  found  by  the  jury,  tbe 
judges  held  themselves  obliged  to  tax  the  mod- 
erate fees  of  counsel  and  attorneys  that  attended 
the  cause.   (See  Bac.  Abr.,  tit.  Costs.) 

Under  the  provisions  of  this  statute  every 
court  of  common  law  has  an  established  system 
of  costs,  which  are  allowed  to  the  succesHful 
party  by  way  of  amends  for  his  exiiense  and 
(rouble  in  prosecuting  his  suit.  It  is  true,  no 
doubt,  and  is  especially  so  in  this  country  (where 
tbe  Legislatures  of  the  different  Siat«.-8  have  so 
niucli  reduced  allom'eys'  fee  bills,  and  refused 
to  allow  the  honoraritim  paid  lo  counael  lo  be 
exacted  from  the  losing  party),  that  the  legal 
taxed  costs  are  far  below  the  real  expenses  iii- 
cun-ed  by  the  litigant;  vet  it  is  all  the  law  al- 
lows as  erpoim  lHvi.  If  ll»e  jury  may.  "If  they 
see  fit,"  allow  counsel  fees  and  expenses  as  a 
part  of  the  actual  damages  incurred  by  the 
plaintiff,  and  then  the  court  add  leiial  eoKts  de 
ineremento,  the  defendant"*  may  be  truly  said  to  ( 
be  in  mirericordia.  tii'ing  iit  the  mercy  both  of 
court  and  jury,  Keiihcr  tbe  ctmimou  law,  ni>r 
the  statute  law  of  any  statv,  so  far  sb  we  nre 
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informed,  has  inreated  the  jury  with  this  power 
or  privilege.  It  has  been  sometimes  exercised 
by  the  perDklssion  of  courts,  but  its  results  have 
not  been  such  as  to  remmmeDd  it  for  general 
adoption  either  by  courts  or  Leslslatures. 

The  only  instance  where  this  power  of  in- 
creasing the  "actual  damages"  is  giTeD  by  stat- 
ute is  in  the  patent  laws  of  the  United  Btates. 
But  there  it  is  given  to  the  court  and  not  to  Uie 
jury.  The  jury  must  And  the  "actual  dam- 
ages "  incurred  by  the  plaintiff  at  the  time  bis 
suit  was  brought;  and  if,  in  the  opioiott  of  the 
court,  the  defendant  has  not  acted  in  sood  faith, 
or  has  been  stubbornly  litigious,  or  Has  caused 
unnecessaiy  expense  and  trouble  to  the  plaint- 
iff, the  court  may  increase  the  amount  of  the 
verdict,  to  the  extent  of  trebling  it.  But  this 
penalty  cannot,  and  ought  not,  to  be  twice  in- 
flicted; first  at  the  discretion  of  the  juiy,  and 
again  tA  the  disretion  of  the  court.  The  ex- 
penses of  the  defendant  over  and  above  taxed 
373*1  costs  are  usually  *as  great  as  those  of 
plaintiff;  9nd  yet  neither  court  nor  jury  can 
compensate  him,  if  the  verdict  and  judgment 
be  in  his  favor,  or  amerce  the  plaintiff  pro/also 
damore  beyond  tax  costs.  Where  such  a  rule 
of  law  exists  allowing  the  jury  to  6nd  costs  de 
ineremento  in  the  shape  of  counsel  fees,  or  that 
equally  indefinite  and  unknown  quantity  de- 
nominated (in  the  plaintiff's  prayer  for  instruc- 
tion) "Ac.," they  ahould  be  permitted  to  do 
the  same  for  the  defendant  where  he  succeeds 
in  his  defense,  otherwise  the  parlies  are  not 
suffered  to  contend  in  an  equ^  field.  Besides, 
in  actions  of  debt,  covenant,  and  atatmpgit, 
where  the  plainllS  always  recovers  his  actual 
damages,  he  can  recover  but  legal  costs  as  com- 
pensation for  his  expenditure  in  the  suit,  and 
as  punishment  of  defendant  for  his  unjost  de- 
tention of  the  debt;  and  it  is  a  moral  offense  of 
no  higher  order,  to  refuse  to  pay  the  price  of  a 
patent  or  the  damages  for  a  trespass,  which  is 
not  willful  or  malicious,  than  to  refuse  the  pay- 
menl  of  a  just  debt.  There  is  no  reason,  there- 
fore, why  the  law  should  give  the  pl^ntifl  eiicb 
an  adv,%ntage  over  the  defendant  in  one  case, 
and  refuse  it  in  the  other.  {See  Barnard  v. 
Poor,  21  Pickering,  882:  and  lAneotn  v.  The 
Saratoga  Railroad,  29  Wend,,  485.) 

We  are  of  opinion,  therefore,  that  the  in- 
struction given  by  the  court  in  answer  to  the 
prayer  of  the  plaiatiff  was  correct. 

1  he  instruction  to  the  jury,  also,  was  clearly 
proper  as  respected  the  measure  of  the  dam- 
ages, and  that  the  jury  had  nothing  to  do  with 
the  questicm  whether  their  verdict  would  carry 
costs. 

The  judgment  it  therefore  affirmed. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  trui- 
script  of  the  record  from  the  Circuit  Court  of 
the  Uaited  Btates  for  the  District  of  Massachu- 
setls,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
saitf  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs,  for  the  de- 
fendants in  error. 

atcd-21  How..  £13 :  23  How.,  9 ;  Ifi  Wall.,  S31, 4S3 ; 
t  Olto,  4S8 ;  8  Otto,  STS;  7  BlafaAf.,  WO;  »  MoArthur, 
SOT. 
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I    JOSEPH  FOWLER,  JoinoB,  AppeOaiU, 

V. 

NATHAlf  HART. 

Seformation  of  mortage  tcWumt  notice  to  aubrn- 
guent  mortgagee— forecloture  and  tale  then- 

Hfter  with  notice — Estoppel 

Rea]  property.  In  Louisiana,  was  bound  bj  a  Ju- 
dicial mortgage. 

The  owners  of  the  propertv  then  took  the  benefit 
of  the  Bankrupt  Act  of  the  united  States. 

A  creditor  of  the  bankrupt  then  filed  a  petitioo 
against  the  aralgnee.  alleging  that  he  had  a  mort- 
gage upon  the  eame  property,  prior  In  date  to  the 
judicial  mortgage,  but  that,  by  some  error,  other 
property  bad  Doca  named,  and  praying  to  have  the 
error  corrected.  Of  this  prooeoding  toe  Judgment 
creditor  had  no  notice. 

•The  court  t)eing  satisfied  of  the  error,  or-  [*B74 
dered  the  mortgage  to  be  reformed,  and  tfauagave 
the  Judgment  creditor  the  second  Ilea  instead  of 
the  tlrst ;  and  then  decreed  that  theproperty  should 
t>e  sold  free  of  all  Incumbrances.  Of  this  prooeed- 
Ing,  end  also  of  the  distribution  of  the  proceeds  of 
sale,  the  Judgment  creditor  hadnottoe,  but  omitted 
to  protect  hM  rights. 

In  consequence  of  this  neglect,  he  cannot  ifter- 
wards  assetf  his  claim  against  a  purchaser,  who  has 
bought  the  property  as  being  free  from  all  Incum- 
brances. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  Statcis  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  facts  are  itated  In  the  opinion  of  tbe 
couit 

Tt  was  argued  by  Mr.  Bradley  for  the  app^ 
lant,  no  counsel  appearing  for  the  appellee. 

Mr.  Bradley  thus  stated  his  case  and 
points: 

Daniel  T.  Walden,  as  indorser  of  two  notes 
of  William  Christy,  was  indebted  to  Fowler, 
tbe  compltunant,  and  suit  was  brought  by  him 
upon  these  two  notes,  and  judgment  recovered. 

At  that  time,  Daniel  T.  Walden  held  and 
owned  the  premises  described  in  tbe  petition 
of  Fowler,  and  also  at  the  time  when  tbe  third 
judgment  was  converted  into  a  mortgage.  Nor 
was  there  then  any  legal  mortgage,  nor  bad 
Fowler  any  notice  of  any  equitable  mortgage 
on  that  property.  Just  prior  to  that  time, 
Walden,  being  indebted  to  the  defendant, 
Hart,  bad  given  him  a  special  mortgage,  de- 
scribing with  particularity  certain  other  prop- 
erty, not  embracing  or  touching  any  part  of  ihe 

Sre-mises  now  claimed  by  Fowler.  In  this  con- 
itlon  of  things,  Walden  was  declared  bank- 
nipt.  Hart  then  filed  bis  petition  in  tbe  Bank- 
rupt Court,  setting  up.  as  against  tbe  assignee 
and  Walden.  that  there  was  a  mistake  in  the 
description  of  the  property  intended  to  be  con- 
veyed by  Walden's  mortgage  to  him,aDd  claim- 
ing that  tbe  said  mortgage  was  intended  to 
convey  the  premises  now  claimed  by  Fowler. 

No  process  was  served  upon  Fowler,  or  up- 
on the  other  creditors  of  Walden.  The  Bbde- 
rupt  Court,  bowcver,  proceeded  to  lake  the 
proofs  and  adjudicate,  and  in  its  judgment  af- 
firmed the  prelensioos  of  Hart,  ordered  the  mis- 
take to  be  corrected,  set  up  his  special  mort- 
gage on  these  particular  premises,  ami  ordered 
ihem  to  be  sold  to  satisfy  that  special  mortgage, 
and  the  surplus,  if  anv,  to  be  brought  into  the 
grneml  fund.  The  sale  was  made  in  executlofi 
of  I  hat  order,  and  ai  that  sale  Hart  became  tbe 
purclMMr,  tox  a  •nm  Jeai  tfaan  the  amoonl  of 
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tiH  mortgage,  received  a  deed,  went  into  poe- 
Hision,  and  has  ever  since  been  in  possession, 
claimiDe  uoder  that  proceeding  and  sale. 

The  Circuit  Court  decided,  on  tliis  state  of 
375*]  facts,  that  the  law  *and  the  evidence 
lie  in  favor  of  the  defendant;  ordered,  ad- 
Jud^  and  decreed,  that  there  be  judgment  in 
favor  of  Ibe  defendant.  Hart,  and  that  the  cause 
be  dismined  at  complainant's  costs.  And  Fow- 
ler appealed. 

In  ihe  case  of  Houston  et  ai.  v.  The  CUy  Bank 
of  Nem  OrUan*,  6  How..  505,  6U6,  this  court 
dittioGtly  affirmed  the  power  of  the  District 
Court,  in  bankruptcy,  toconTene  the  mortgage 
aeditors,  sell  the  mortgaged  property,  pay  the 
proceeds  to  the  mortgagees,  according  to  their 
respective  priorities,  and  order  Uie  cancellation 
of  the  mortgages.  No  such  ordet  has  beoi  made 
ia  this  case. 

Hie  questions  aiieing  in  this  case,  and  not 
hitherto  decided  by  this  court,  are : 

lit  The  powers  of  the  District  Court  to  exer- 
dae,  in  a  summary  proceeding,  a  jurisdiction 
heretofore  limited  to  courts  of  equity,  to  cor- 
rect mistakes  In  dL-eds,  and  reform  them  ac- 
cording to  the  intent  of  the  parties;  aud, 

2d.  To  correct  a  mlstaice  in  a  deed,  as  be- 
tween third  parties,  creditors,  or  purchasers, 
without  notice. 

3d.  To  make  such  correction,  wlUiout  caus- 
ing tnch  tldrd  parUes  to  l)e  convened  and  made 
puties  to  the  suit. 

ilErrt. 

I.  This  court  has  said,  in  Ex-parte  Chrigty, 
%  How.,  812,  that  the  District  Court,  sitting  in 
btnkraptcy,  is  clothed  with  ilic  most  ample 
powers  and  Jurisdiction  "  over  the  righto,  in> 
terests,  and  estate  of  the  bankrupt,  and  over 
the  conflicting  claims  of  creditors;  and. 

IL  ai7:  The  District  Court  has  a  con- 
corrent  juriadiction,  to  the  same  extent  and 
with  the  same  poweni  ns  the  Circuit  Court,over 
lims,  judKmenls  and  securities. 

III.  But  it  is  submitted,  that  this  jurisdiction 
most  be  over  liens  and  securities  already  cre- 
ated, and  not  over  such  as  are  to  be  created  by 
the  superior  power  of  a  court  of  equity. 

IV.  A  court  of  law  of  general  jurisdiction 
has,  unquestionably,  jurisdiction  over  the  same 
subjects,  to  a  certain  extent;  but  it  hRS  not,  and 
never  has  been  supposed  to  have,  that  creative 
power  which  has  been  bitherloconfided  to  courts 
of  equity  alone,  to  compel  men  to  reform  their 
deeds  and  contracts  according  to  the  intent  of 
Iheptrties. 

V.  The  8th  section  of  the  Bankrupt  Act  gives 
to  the  Circuit  Court  concurrent  jurisdiction 
with  the  District  Court,  in  bankruptcy;  and 
it  may  well  have  been  designed  for  such  cases 
as  Ibis,  and  to  prevent  lhat  injuttice,  danger 
of  which  might  well  be  apprehended  from  the 
exercise  of  the  nummary  powers  given  to  the 
Dinrict  Court  in  bankruptcy. 

376*j  *VI.  It  is  nut  essential  to  theezercise 
of  the  summary  jurisdiction  granted,  and  in- 
tended to  be  ranferred,  inasmuch  as,  by  this 
9tb  section,  provision  is  made  for  the  means 
which  may  be  ueedt-d  to  effect  a  full  settlement 
of  the  estate  of  the  bunkrupt. 

VII.  Inasmuch,  then,  as  the  power  is  not 
0ven  in  terms  In  the  Banknipt  Act.  and  is  not 
tMeotial  as  a  means  tu  aceoniplisb  the  end 
•OQghi  by  that  act,  it  la  nibmitted  that  It  does 


not  exist,  and  that  the  court  in  bankruptcy 
had  no  power  to  correct  a  mistake,  if  any  such 
existed,  in  the  description  of  the  property 
claimed  by  the  defendant.  Hart. 

Second. 

I.  The  recording  of  the  judgment  created  a 
mortgage  upon  the  real  property  of  Waiden,and 
that  mortgage  had  priority,  according  to  it« 
date. 

II.  It  was  a  lien  such  as  was  recognized  by 
the  law  of  Louisiana,  and  protected  by  the 
Bankrupt  Act.  {WaUer  v.  Best.  3  How.,  Ill; 
Peek  v.  Jennet,  7  Id.,  620,  621.)  '*  It  is  clear, 
therefore,  that,  whatever  is  a  valid  lien  or  se- 
curity upon  properlj',  real  or  personal,  by  the 
laws  of  any  state,  is  exempted  by  the  express 
language  of  the  Act." 

III.  The  mortgage  creditor  takes  as  a  pur- 
chaser, and,  taking  as  a  purchaser,  bis  title  can 
only  be  affected  by  notice.  It  Is  not  pretended 
there  was,  jirior  to  the  mortgage  of  Fowler, 
any  notice  in  this  case  of  the  mistake,  if  any, 
in  the  description  of  the  property  in  Hart's 
mortgage. 

IVT  A  court  of  equity  would  have  had  no 
power  to  order  the  correction  of  the  mistake, 
as  against  him,  a  muUo  fortiori,  the  court  in 
bankruptcy  luul  not  power  to  do  so,  4nd  to  di- 
rect the  cancellation  of  his  mortgage. 

Third. 

I.  Kor  is  he  estopped  in  any  manner  by  the 
decree  in  bankruptcy.  Such  decree  could  only 
be  operative  upon  parties  and  privies.  The 
record  shows  that  the  only  parties  to  the  pro- 
ceeding to  correct  the  allf^ged  mistake  were 
,  Hart,  and  Christy,  the  assignee,  and  Waldcn. 

Interrogatories  are  propounded  to  Walden,  but 
he  never  appeared  and  answered.  Christy 
alone  answered,  denying  the  allegations  of  the 
petition,  and  proof  was  taken,  and  upon  these 
the  decree  was  mode. 

II.  Hart  had  notice,  at  the  time  of  filing 
:  bis  said  petition,  of  the  lien  of  Fowler,  because 

he  was  returned  as  a  creditor  by  judicial  mort- 
gage, and  therefore,  having  a  Vwn,  he  was  en- 
titled,to  be  convened.  The  objixt  being  to  af- 
fect his  riglitB.  BO  far  bh  they  were  feuperior  to 
those  of  the  general  creditors.  Hart  could  only 
limit  •tliose  rightu  by  a  proceetling  in  {*S77 
which  Fowler  could  defend  tlicm. 

III.  Nor  is  he  estopped  by  the  notice  and 
order  of  sale.  The  property  therein  de- 
scribed is  sfdd  to  be  bounded  by  New  Lovee, 
Commerce.  St.  Joseph,  and  Julia  streets. 

The  property  in  the  decree  correcting  the 
mistake  is  described  as  containing  2!t  feet  0 
inches  front  upon  New  Levee  Street,  between 
Julia  and  St.  Joseph  streets,  by  125  fei-t  6 
inches  deep  on  the  line  next  to  St.  Joseph 
Street,  and  134  feet  7  inches  on  the  said  line 
of  lot  No.  2,  and  designated  as  the  liousc 
or  store  No.  110  in  paid  New  Levee  Street;  and 
the  description  of  the  pro)>erly  in  the  petition 
of  the  awignee  for  the  sale  of  the  property 
ia  still  different,  and  makes  it  bouse  No.  10. 
The  description  in  the  original  mortgage  is,  a 
certain  lot  of  ground.  No.  2,  the  house  num- 

l)ered  lOi),  situated  between  St.  Joseph 

and  Julia  stn-eta,  measuring  18  feet  10  inches 
front  on  New  I^evee  Street,  by  124  feet  7  inches 
deep  on  the  dividing  ime  of  lot  numbered  S, 
and  IftS  feet  8^  inches  oa  the  dividing  Une 
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of  lot  No.  1.  and  about  31  feet  8  inches  in  the 
n^r  of  the  dividiug  line  of  lot  No.  5.  So  that 
Id  fact  the  lot  described  in  the  mortgage  was 
aloDgbide  of  the  ooe  which  it  wsh  pretended 
was  designed  to  be  conveyed,  and  both  were 
within  the  description  in  the  said  uotice  to 
Fowier.  He.  therefore,  was  not  only  neilher 
party  nor  privy,  but  he  had  no  notice  of  such 
pretended  claim  to  put  him  on  inquiry. 

V'll.  Finally,  it  dtxis  not  appear  lhat  there 
ever  was  any  order  by  the  court  in  bankruptcy 
to  erase  and  cancel  the  said  mortgage  of  «aid 
Fowler,  and  tlie  same  is  now  and  hatb  ever  been 
a  valid  and  subsisting  lien  upon  the  lot  claimed 
in  his  petition,  lu  such  case  the  law  of  Louisi- 
ana is  clear  that  he  had  a  right  to  proceed 
agiiinst  (he  person  liolding  the  land,  and  tu  a 
judgment  for  the  sale  of  the  lot,  acd  an  account 
of  the  rents  and  profits  in  the  hands  of  Hart, 
holding  and  daimbig  the  same  advenelr. 

Mr.  Justice  Melfean  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 

Jjouisiana. 

Fowler  filed  bis  bill  in  the  Third  District 
Court  of  New  Orleans,  representing  that  on  the 
16th  December,  1889,  be  recovereo  a  judgment 
in  the  Commercial  Court  of  New  Orleans, 
against  Daniel  T.  Walden  and  William  Christy 
for  $3,580.22,  besides  interest;  that  on  the  29th 
Decemt>er,  he  caused  the  judgment  to  be 
duly  inscril>ed  in  tlie  office  of  the  recorder  of 
mortgages  for  the  Parish  of  New  Orleans,  by 
which  the  same  became  a  judicial  mortgage  on 
the  real  estate  of  the  defendants  in  the  parish; 
that  Walden  afterwards  became  bankrupt,  and 
378*J  'Christy  was  appointed  his  assignee; 
and  that  he  procured  an  entry  of  cancellation 
to  be  made  by  the  recorder  of  judicial  mort- 
gages without  his  consent,  and  iUegalty;  that 
the  mortgage  remains  in  force. 

And  the  plaintiff  states  lhat  when  the  judg- 
ment was  recorded,  and  up  to  the  Umo  of  the 
bankruptcy  of  Walden,  he  was  the  owner  and 
in  postiessioQ  of  a  certain  lot  of  ground  and 
buitdiugs  thereon  in  the  City  of  New  Orleans, 
to  wu:  in  the  second  municipality,  in  the  square 
bounded  by  New  Levee,  St.  Joseph,  Commerce, 
and  Julia  streets,  measuring  2tf  feet  6  inches 
front  on  New  Levee  Street,  by  about  125  feet 
6  inches  in  depth  on  the  side  nearest  St,  Joseph 
Street,  124  feet  7  inches  in  depth  on  the  side 
nearest  Julia  Street,  and  about  21  feet  8  inches 
on  the  rear  lioe;  which  property  is  liable  to  the 
judicial  mortgage  of  the  petitioner;  that 
Christy,  the  assiguee  of  Walden,  sold  the  same 
lot  to  one  Nathan  Hart,  of  New  York,  who 
took  possession  thereof,  and  still  remains  in 
possession;  that  he  well  knew,  at  the  time  of 
lus  purchase,  that  the  petitioner's  mortgage  was 
a  lien  on  the  same,  and  tliat  Christy,  the  as- 
signee, had  no  power  to  cancel  thesume.  And 
the  petiuoncr  avers  that  his  ju>lgmeut  lien  was 
good  under  the  2d  section  of  llie  Bankrupt  Law. 

On  the  aj)p}ication  of  Hart,  he  being  a  citizen 
of  New  \otk.  the  suit  was  rcutoved  from  the 
State  Court  to  tb?  Circuit  Court  of  the  United 
States. 

in  hte  answer  Hart  denies  that  the  petitioner 
has  a  mortgage  on  tttb  propvriy  devcribed  in 
luH  petition;  and  states  that  he  purchased  the 
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same  for  the  sum  of  $4,700,  under  a  sale  of  the 
marshal,  on  the  16th  June.  18^5,  in  pursuance 
of  a  decree  of  the  United  Stales  District  Court, 
entered  the  23d  May,  1845,  sitting  as  a  court  of 
bankruptcy,  in  the  matter  of  thebankruMcyof 
Daniel  T.  Walden,  and  confirmed  according  to 
law  by  a  sale  duly  recorded  from  Christy,  the 
as-xignee,  before  a' notary  public  the  I9th  June. 
1U45;  and  clear  of  all  mortpafKS.  the  same  liav- 
iog  been  canceled,  by  order  of  Ibe  judgraentof 
said  court,  the  2Sd  iff  ay,  1845,  on  a  rule,  notice 
of  which  was  duly  serv<Kl  on  petitioner. 

The  mortgage  of  the  defendant.  Hart,  on  tbe 
above  property  was  dated  22d  May.  1838.  llie 
judicial  mortgage  of  the  petitioner  look  effect 
tbe  29th  December.  18:19.  Bui  after  the  baak 
I  ruplcy  of  Walden,  and  before  Uie  sale  of  ibe 
property  to  Hart  by  tbe  assignee,  it  was  discov- 
ered that  there  was  a  mistake  in  the  mortgage 
in  descriUag  the  property  intended  to  be  mort- 
gaged. To  correct  this  mistake  a  bill  was  filed 
by  Hart  against  Christy,  the  asugnee,  and  on 
tbe  6th  December.  1844,  a  decree  was  obtained 
correcting  the  mortgage  so  as  to  describe  the 
lot  intended  to  be  mortgaged.  Of  this  proceed- 
ing the  petitioner,  Fowler,  seems  to  have  had 
no  notice. 

'Afterwards,  onthe24tfa  April.  1845.  [*379 
the  assignee  petitioned  the  District  Ooiut, 
stating  "  that  there  is  still  in  his  posseaim.  as 
assignee,  the  following  described  property, 
specially  mortgaged  to  Nathan  Hart  to  secure 
the  payment  of  the  sum  of  $8,655,  with  interest, 
which  he  prays  may  be  sold  on  certain  terms 
named.  The  lot  alwve  described  is  stated,  and 
also  other  property  of  the  bankrupt.  The  court 
ordered  that  due  notice  of  the  petition  be  pub- 
lished in  two  newspapers  printer  in  thedistrlct, 
ten  days  at  lotst  before  the  time  assigned  for  the 
hearing,  and  that  the  petition  be  heard  on  the 
23d  May  ensuing. 

On  the  lOlh  May,  1845,  the  followmg  rule 
was  entered  by  the  court :  ' '  The  assignee  of  tbe 
said  estate  having  filed  in  this  court  a  petition 
as  almve  described,  it  is  ordered  by  the  court 
that  a  hearing  of  tbe  said  petition  be  had  on 
Friday,  the  23d  May  next,  at  10  o'clock  A.  M.. 
when,  as  one  of  tbe  mortgage  creditors  of  said 
estate,  you  are  notified  to  appear  and  sbuw 
cause  why  the  properly,  as  described  below, 
should  not  be  sold  upon  the  terms  and  in  the 
manner  and  form  set  forth  in  said  petitioD.  and 
why  the  said  assignee  should  not  be  authorized 
to  erase  and  cancel  the  mortgages,  judgments, 
and  liens  recorded  against  said  banltrupt,  and 
in  favor  of  certain  creditors  of  tbe  estate,  effect- 
ing the  property  surrendered,  so  that  said  as- 
sit'nee  may  convey  a  clear  and  uoincumbend 
lifle  to  any  purcbaner  thereof,  reserving  to  suc-h 
creditors  all  their  rights  in  law  to  the  proceed!) 
of  the  sale  of  the  eald  property  upon  the  final 
dislribution  thereof." 

To  this  rule  was  appended  the  following,  with 
oilier  descriptions  of  property  ordered  to  be 
sold:  1.  "Property  in  thesecond  municipality, 
bounded  by  New  iJevee,  Commerce,  St.  Joseph, 
and  Julia  streets,  with  tbe  improvetnenia 
thereon,  mortgaged  to  Nathan  Hart.  Tcnas. 
one  tliii^  cash,  the  balance  on  a  credit  of  twelve 
and  i-ighlceu  motilbw." 

To  the  property  above  deugnalcd  No.  1,  Um 
name  of  Joseph  (^owlor  was  at>[K'nded.  and  the 
marshal  returned  "that  he  had  received  tbe 
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mine  on  tbp  12lb  May,  184S,  and  on  the  name  I 
day  M-rvitl  a  copy  of  the  rale  on  the  wlthla- 
naniM  Joseph  Fowler. 

The  principal  otijectkm  to  the  Talidlty  of  the 
ule  of  Uif  property  to  Hart  U  founded  on  the 
procedure  in  Ihe  Di<'lrict  Court,  for  the  correc- 
tion of  Ihemiiwleficriptioo  of  the  mortgage.  As 
hetirt^  the  naortgagor  and  mortgagee,  there 
ran  be  no  ohjfclion  to  this  proceeding,  Tlie 
Ditdrict  Court  had  jurifidiction  of  the  matter, 
&Dd  il  is  but  the  ordinary  exercise  of  the  powers 
of  a  court  of  chancery  to  reform  a  mortgage  or 
other  inMniment  so  as  to  effectuate  the  intention 
of  ibe  parties.  But  it  is  a11e|^  that  Walden 
having  become  a  bankrupt,  his  property  was 
Te«i«l  io  his  assignee  for  the  bcnetii  of  bis  credit- 
380*]  ors,  and  that  the  judicial  *mortgage  of 
tlie  petitioner  could  not  be  affected  by  a  pro- 
ce^Uire  in  which  the  petitioner  was  nota  party, 
and  of  which  be  bad  no  notice. 

The  a«»ignce  generally  represents  the  credit- 
ors, and  bemg  made  a  party  to  the  proceeding 
on  llie  mortgage,  he  appeared  and  denied  the 
altrjntionsof  the  petition  of  the  mortgagee:  but 
m  tlie  hearing  the  District  Court  waa  satisfied 
of  tbe  truth  of  the  allegations  in  the  bill,  and 
reformed  the  mortrage  so  as  to  describe  trul^ 
the  property  iDteoded  to  be  mortgaged.  It  is 
true  that  Fowler,  the  petitioner,  waa  not  a 
party  to  this  proceeding,  and  if  the  action  of 
tite  t)istrict  Judge  had  here  terminated,  it  would 
be  difllcult  to  mHintaio  the  decree. 

By  the  1  Itb  section  of  the  Bankrupt  Law  the 
court  had  power  to  order  the  assignee  to  re- 
deem and  diachat^  "  any  mortgage  or  otber 

gedge  or  deposil.  or  lien  upon  8ny"'property." 
:.  It  also  necessarily  bad  the  power,  on  the 
■ale  of  mortgaged  premif>es.  to  distribute  the 
proceeds  as  ihe  law  required.  And  in  regard 
10  the  property  in  question,  it  appears  that  due 
notice  was  given  to  Fowler  of  the  application 
for  the  sale  of  it  by  Hart,  who  claimed  to  have 
arpecittl  mortgage  on  it;  and  Ibe  properly  was 
pilvtsDlially  described,  and  the  day  stated  on 
which  the  court  would  act  on  tbe  application. 
And  io  aadtUon,  a  notice  waa  published  In  two 
newHpapers  ten  days  before  the  tflne  set  for 
hearing  1^  tbe  court.  The  object  of  Ibis  notice 
wu  slated  to  be.  to  make  an  unembarrassed 
title  to  tbe  purchaser,  and  enable  Fowler  to 
nuke  any  objections  he  migbt  have  to  tbe  sale, 
and  Ihe  cancelment  of  his  mortgage.  That  tbe 
H^te  of  creditors  were  reserved  as  to  the  pro- 
ceeds of  the  mortgaged  premises  on  a  final  dis- 
tribndnn. 

Whether  the  petitioner.  Fowler,  took  any 
*teps  iiader  this  notice  does  not  appear;  and  in 
'he  abflenop  of  such  evidence,  it  may  well  be 
presumed  that  he  acquiesced  in  the  procedure. 
The  notice  afforded  liim  an  opportunity  to  as- 
tert  his  rights,  and  to  object  to  the  decree  for 
tbe  reform  of  Hart's  mortgage,  of  which  he 
iww  complains,  aa  fully  as  if  he  had  been  made 
sparly  to  that  proceeding.  Tins  he  could  have 
stiied  as  an  objection  to  tbe  sale  of  the  prem- 
ises, or  ia  claiming  the  proceeds  of  that  sale. 
Tbf  refonn  of  tbe  mortgage  by  tbe  court  could 
WH  have  estopped  him  from  the  assertion  of  his 
rifhis,  as  he  wa"  not  a  party  to  that  proceeding 
of  the  court.  Bat,  having  neglccteid  to  assert 
his  rights  on  the  above  occasion.  It  is  now  too 
Itte  to  set  them  up  against  the  purchaser  of  the 
property  at  the  sue. 

HbwABD  la. 


I  Although  there  ifl  some  discrepancy  in  the 
description  of  tlie  pr()periy  contained  in  ilie 
notice  from  that  in  the  decree  reforming  the 
mortgage,  yet  aubstanlially  it  if  believed  to  em- 
brace the  *SBmc  property;  and  as  the  [*381 
notice  waa  served  upon  the  petitioner,  as  hav- 
ing a  mortgage  on  the  prc^rly,  we  think  it  was 
sufficient. 

The  dicres  of  tlte  VimtU  Court  u  affirmed, 
wUh  costs. 

OBDER. 

This  cause  came  on  to  be  heard  on  Ihe  tran- 
script of  the  record  from  the  Circuit  Court 
of  the  United  Stales  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  tbe  said  District  Court  io  this  cause  be, 
and  the  same  is  hereby  affirmed. 

Clted-3  Bank.  Keg.,  1«3 ;  0  Bank.  Bey.,  m. 


JOHN  H.  HOWARD,  Plaintiff  in  Error, 

V. 

STEPHEN  M.  INGERSOLL. 

JOHN  H.  HOWARD  asdJOSEPHUSECK- 
OLLH,  PlMnUff$  in  Error, 

V. 

STEPHEN  M.  INGERSOLL. 

Conntntction  of  Act  of  CommUtionen  fixing 
western  boundary  of  Qeoiyta — "  teestern  bank 
of  river.'' 

In  1802.  whfln  Qoorgrla  ceded  lierbaek  lands  to  the 
United  fltHtes,  she  had  ]uri8«l1ctlon  over  the  whole 

af  the  Chattahoochee  Hlver.  from  Its  source  to  the 
ilrty-flrnt  deBrree  of  north  latitude. 
The  rule  fs  thiit,  where  a  power  possesses  a  river, 
and  cedes  the  territory  on  the  othnr  slrle  ot  it,  mak- 
ing the  river  the  boimdarv,  that  power  retains  the 
river,  unless  there  Is  an  i  mpress  etlpuldtlon  for  the 
rellnqttlshtnent  of  therlirhtsof  soil  and  JurlsdtcUon 
over  the  bed  of  such  river. 

When  Georffta  ceded  to  the.Unlted  States  all  tho 
land  situated  on  the  west  of  aline  runalni^  alonfr 
the  western  bank  of  the  Chattahoochee  Klver.  she 
retained  the  bed  of  the  river  andall  the  land  to  the 
east  of  the  line  above  mentioned. 

The  river  flows  In  a  channel,  between  two  bankft, 
from  fifteen  to  twenty  feet  high,  between  the  bot^ 
torn  of  which  and  the  water,  when  the  river  Is  at  a 
Inw  stHire,  thnre  areshr-lvlng  shores,  from  thirty  to 
sixty  yards  each  In  width. 

The  boundary  line  riins  up  the  river  on  and  alontr 
Ita  western  bank,  and  the  Jurisdiction  of  Geonria 
in  the  soil  extends  over  to  the  line  which  la  washed 
by  the  water,  wherever  It  covers  the  bod  of  the 
river  within  Its  banks. 

THESE  two  cases  were  argued  and  decided 
together.  The  suits  related  to  the  same 
tract  of  land  and  the  rights  of  the  same  parties, 
although  they  came  up  from  different  atalea. 
The  first,  which  is  referred  to  in  the  opinion  of 
the  court  as  No.  131,  was  an  action  on  the  case 
brought  by  Ingersoll  in  the  Circuit  Court  of 
Alatmma  {state  court)  to  recover  damages  for 
the  wrongful  obstruction,  by  Howard,  of  the 
Cbattahoiwhte  River,  whereby  the  waters  of 
that  stream  were  backed  in  such  a  manner  aa 
to  overflow  Ingeranll's  land  and  obstruct  the 
use  of  his  mill.  This  mill  was  built  between 
the  high  bank  of  the  river  and  low  water 
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mark,  as  it  was  called,  bo  that  when  the  water 
was  hijrh  it  was  overflowed ;  but  when  the 
water  was  low,  it  wason  dry  ground.  At  such 
times.  H  was  worked  by  a  race  fed  from  the 
river  by  means  of  a  wing  dam.  Howard  built 
3S2*f  a  *dam  below,  which  backed  ihe  water 
upon  tlie  mill,  and  impeded  its  operations.  On 
the  trial  of  this  cause  the  jury  returned  a  ver- 
dict in  favor  of  Ingersoll  forthesumof  $4,000. 
The  cause  was  carried  to  the  Superior  Court  of 
A!abams.  where  the  judgment  was  afTlrmed; 
whence  it  was  brotight  to  this  court  under  the 
25th  section  of  the  Judiciary  Act. 
Howard  &  Eckolls,  Plaintiffs'] 

in  Error.  L  No.  181. 

Inorrsoll.  J 

Thiscasewasbroupht  by  writoferrorfrom  (he 
Circuit  Court  of  the  United  Slates  for  the  Dis- 
trict of  Georgia.  Howard  &  Eckolls.  the  build- 
ers of  the  dam,  brought  a  suit  against  Ingersoll 
in  the  Superior  Court  of  Musco^e  County, 
Georgia,  to  recover  damages  for  an  illegal  entry 
upon  their  land  covered  with  water,  and  fishing 
thereon.  The  Jury  found  a  verdict  for  the 
pInintifTs  for  the  sum  of  $600.  A  bill  of  ex- 
ccplioDs  brought  the  case  up  to  this  court. 

After  these  general  otoerrations  upon  the 
two  cases,  let  us  now  take  them  np  separately; 
and  first  of 

HowABo,  Plaintiff  in  Error,  ) 

e.  [  No.  121. 

Ingersoll.  \ 
It  has  been  always  slated  that  this  case  was 
brought  from  the  Supreme  Court  of  Alabama. 
The  bill  of  exceptions,  which  was  taken  on  the 
trial  of  the  cause  iu  Russell  Circuit  Court,  was 
as  follows: 

Bill  of  Exeeptiom. 

On  the  trial  of  this  cause  the  plaintiff  (Inger 
soli)  produced  a  patent  from  the  United  States 
to  himself,  dated  in  1803,  to  fractional  section 
No.  11,  township  7,  range  110,  and  proved  title 
in  himself  to  lots  1,  2,  8,  and  4,  in  the  Town  of 
Girard,  lying  in  Russell  County,  Alabama,  and 
specifically  described  in  some  of  the  counts  of 
the  declaration;  said  land  has  for  its  easleni 
boundary  the  State  of  Georgia,  and  is  immedi- 
ately west  of  the  Chattahoochee  River,  on  the 
bank  thereof.   The  river  has,  for  the  most 

Krt,  high  bluff  banks;  but  in  some  places  the 
oka  are  low,  and  the  adjacent  lands  on  either 
side  fwbcre  they  are  low)  are  subject  to  inun- 
dation, for  nearly  a  mile  out  of  the  banks.  Im- 
mediately at  the  plaintiff's  lands  and  lots  there 
are  banks  of  the  river  from  fifteen  to  twenty 
feet  high,  and  very  abrupt,  and  are  high  on 
both  ^des  and  above  and  below,  for  consider- 
able distances.  The  abrupt  and  high  banks, 
however,  do  not  extend  down  to  the  watci^s 
edge  at  ordinary  low  water.  The  bed  of  the 
river  at  this  point  is  about  two  himdred  yards 
wide  from  bank  to  bank ;  and  by  the  bed  is 
meant  the  space  between  these  abrupt  and  high 
383*]  banks,  and  is  composed  of  rocks  *and 
slues  among  the  rocks  from  one  side  to  the 
other;  ordinary  low  water  and  extreme  low 
water  together  prevail  for  about  two  thirds  of 
the  vear,  during  which  time  the  river  is  con- 
fined to  a  channel  about  thirty  yards  wide,  leav- 
ing the  bed  of  the  river,  as  above  described,  ex- 
posed <Hi  each  tide  of  thb  channel,  from  thirty 
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to  sixty  yards.  Immediately  under  the  western 
abrupt  and  high  bank,  and  within  the  latitude 
of  tlie  north  and  south  boundary  line  of  plaint- 
iff's land,  said  lines  being  drawn  down  to  the 
water's  edge,  and  in  the  bed  of  the  river,  as 
above  descrilted,  east  of  said  western  abnipv 
and  high  bank,  the  plaintiff  erected  a  mill 
previous  to  1B42,  and  continued  the  possessioD 
aud  use  thereof  until  overflowed  by  defendant's 
dam.  The  place  on  which  said  mill  was  situ- 
ated was  covered  with  water  in  ordinary  high 
water,  but  was  bare  and  dry  in  ordinary  low 
water. 

To  supply  his  mill  with  water  the  plaintiff 
had  erected  a  wing  dam,  which  ran  in  a  nortb- 
east  direction  into  the  river,  and  supplied  bit 
mill  with  water  at  all  seasons,  and  diverted  a  por- 
tion of  the  stream  to  the  said  mill,  which  passed 
again  into  the  river  above  defendant's  dam, 
and  be,  plaintiff,  bad  blows  out  rock  to  give 
room  to  his  mill  wheel. 

It  was  further  proved,  that,  in  1845,  the  de- 
fendant erected  a  dam  across  the  river,  about 
three  hundred  yards  below  the  plaintiff's  mill, 
and  opposite  the  City  of  Columbus,  Georgia. 
The  said  dam  was  four  to  five  feet  high,  and 
at  ordinary  low  water  backed  the  water  on 

Elaintiff's  mill,  so  as  to  prevent  its  working;  in 
igh  water  the  said  dam  made  no  difference, 
as  the  water  was  level  above  it  and  on  both 
sides  of  it.  The  plaintiff  further  proved  the 
value  of  his  mill  and  the  injury  be  sustiUned. 
The  defendant  introduced  in  evidence  the  Act 
of  Cession  of  the  State  of  Georgia  to  the  United 
States;  the  Constitution  of  the  State  of  Georgia; 
an  Act  of  the  State  of  Qeorgra  granting  to  the 
City  of  Columbus,  the  right  to  lay  oft  lots  on 
her  river  boundary,  runnmg  across  the  Chatta- 
hoochee River,  to  high  water  mark,  on  the 
western  bank  of  said  river.  All  of  which  evi- 
dence, being  printed  in  the  public  Acts,  are  to 
be  read  and  considered  in  full  as  part  of  this 
bill  of  exceptions. 

The  defendant  also  offered  in  evidence  an 
anthenticated  deed  to  him.  from  the  City  of 
Columbus,  granting  him  said  lots.*  ninniDg 
across  the  river,  and  authority  to  erect  the  dam 
across  the  river;  which  original  deed  and  ac- 
companjring  plat,  it  is  agreed,  may  form  a  part 
of  this  bill  of  exceptions,  and  may  be  exhibited 
as  such.  The  plaintiff's  land  was  situated  at  a 
point  of  the  river  where  there  were  falls  or 
rapids,  and  where  It  was  not  navigable,  and 
that  it  was  far  above  tide  water,  and  a  fresh- 
water stream,  and  between  Miller's  Bend  and 
Cocbei  Creek.  *Tfae  defendant's  dam  {*384 
raised  the  water  to  a  point  on  the  western  high 
bank  which  [is]  dry  at  ordinary  low  water. 
One  witness  proved  that  he  never  knew  a  sher- 
iff or  constable  of  Georgia  to  come  over  on  the 
western  bank  to  serve  any  writ,  or  process,  txt 
other  offldal  act ;  and  stated  that  he,  the  witness, 
had  eood  opporttmtty  to  ^ow  if  any  sucli  tbit^ 
had  been  attempted,  as  he  had  lived  on  the 
western  bank  for  ten  years. 

At  the  place  at  which  pl^tiff's  mill  was 
erected  the  summit  of  the  bank  was  never  over- 
flowed, even  at  the  highest  stages  of  the  river, 
the  water  of  which  always  remained  sev«al 
feet  below  it.  The  plaintiff  gave  in  evidence 
to  the  court,  which  was  not  allowed  to  go  as 
evidence  to  the  jury,  although  requested  by 
plaintiff,  Acts  of  the  State  of  Georgia,  convey- 
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\ag  anlbority  to  the  commisBioneiB  to  negotiate 
the  cesaioD  of  territory  from  Georgia  to  the 
Cnited  States,  aod  also  the  Act  of  Georgia  rati- 
Mag  said  ensioti;  all  of  which  may  be  read 
from  the  public  acts.  The  court  charged  the 
jury,  tliat  one  passing  from  Qeoivia  to  Ala- 
oama.  acros  the  Chattahoochee  Kiver,  at  or- 
dinary low  water,  would  be  upon  the  bank  as 
■ODD  as  he  left  the  water  on  the  western  side, 
although  an  inappreciable  distance  from  the 
water,  aod  that  the  line  described  in  the  Treaty 
of  Cession  from  Georgia  to  the  United  States, 
H  nmniog  up  said  river,  sod  along  the  western 
bank  thereof,  is  the  line  iinpreffi«d  upon  the 
land  by  ordinary  low  water;  and  if  they  be- 
lieved the  plaioliff's  mill  was  west  of  that  line, 
and  defendant's  dam  backed  the  water  so  as  to 
obstruct  the  operation  of  said  mill,  the  plaintiff 
WIS  entitled  to  recover;  to  which  charge  the 
defenduit  exrxpted. 

The  defendant  asked  ttie  court  to  charee  the 
luty,  that  if  the  bank  of  (he  liver  was  ordinary 
low  water  mark,  the  plaintiff  had  no  right  to 
Uie  u»>e  of  the  water  at  that  stage ;  which  charge 
the  court  refii8ed;lo  which  defendant  excepted, 
and  prays  hia  exceptioos  to  be  signed  and  sealed, 
and  made  a  part  of  the  recoil  of  this  cause, 
which  is  accordingly  done  in  term  time. 

J.  J.  WOODWABD.    [ih  &] 

The  judgment  of  the  Circuit  Court  was  af- 
firmed by  the  Supreme  Court  of  Alabtuna,  and 
brought  to  this  court  to  be  reviewed,  under  the 
35th  section  of  the  Judiciary  Act. 


No.  181. 


HovABD  &  EcKOLLB,  Plaintiffs 
in  Error, 

V. 

Ikoicbsoll.  ^ 
This  action  was  brought  by  way  of  p>etition 
by  Howard  and  Eckollfl,  the  owners  of  the 
dam  below,  against  Ingersot),  the  owner  of  the 
mill  above,  for  entering  the  close  (ground  cov- 
ered with  water)  of  the  petitioners  and  Ashing. 
■386*]  IngersoU  removed  *lhe  cause  into  the 
Circuit  Court  of  the  United  States,  where  it 
was  tried  in  July.  1850.  The  court  having  re- 
fuwd  to  charge  the  jury  as  prayed  for  by  the 
plaintiffs,  they  brought  the  case  to  this  court, 
although  there  waa  a  verdict  in  their  favor  for 
$600  damages. 
The  fotluwing  is  the  bill  of  exceptions: 
On  the  trial  of  this  cause  the  plaintiffs  proved, 
by  the  articles  of  cession,  dated  oa  the  16th  day 
of  June,  1802.  between  the  United  Statea  and 
Oeorda,that  the  boundary  line  between  Georgia 
nd  Uie  Territory,  now  state,  of  Alabama,  waa 
a  line  beginning  on  the  western  bank  of  the 
Chattahoochee  River,  and  running  along  the 
western  bank  thereof.  And  did  further  prove, 
hj  competent  testimony  of  witnesses,  both  for 
the  plaintiffa  and  on  the  part  of  the  defendant, 
thai  at  the  part  of  the  said  Itiver  Chattahoochee, 
where  the  closes  in  the  said  declaration  men- 
tto&ed  are  situated,  the  aaid  river  (not  bein^  a 
6de  water,  and  not  being  navigable)  is  consid- 
erably reduced  at  its  lowest  state,  especially  in 
droughts,  being  quite  narrow  at  such  state, 
particularly  in  some  places  where  it  is  confined 
aj  rocks  projecting  from  the  opposite  sides  of 
the  river,  and  in  other  places  spreading  out 
iQore  at  large.  That  between  the  water  in  this 
■l>te  of  the  river,  and  a  high  and  perpendicular 
blnfl  on  the  weateni  or  IMjum  me,  the  dis- 


tance  varies,  according  to  one  witness,  from  30 
to  100  yards;  according  to  another,  the  bluff 
banks  ore  high  and  precipitous;  at  some  places 
they  are  80  feet,  at  others  100,  and  again  150 
feet  from  the  main  channel:  by  another,  tU  the 
foot  of  the  bluff  bunk  Is  a  flat  spnce  from  50  to 
150  feet  wide,  between  ordinary  water  mark 
and  the  bluff  bank ;  from  very  low  water  mark 
to  the  bluff  bank  is  more  than  50  to  150  feet. 
According  to  another  witness  it  is  from  100  to 
120  feet  from  the  bluff  bank  to  medium  water 
mark,  and  from  80  to  100  feet  from  medium 
water  mark  to  tow  water  mark ;  that  this  inter- 
mediate fipace  is  a  flat  or  bottom  land,  gradu- 
ally descending  from  the  base  of  the  bluff  to 
the  water;  that  in  placen  upon  this  flat  there  is 
a  growth  of  shrubbery,  and  some  trees,  such  as 
pines,  gums,  oaks,  willows,  alden;,  poplars, 
&c. :  that  the  growth  on  this  flat  would  be 
liable  to  be  dratroyed  if  the  flat  were  long  or 
often  overflowed ;  that  there  is  a  road  or  cart- 
way underneath  this  bluff,  a  grist  mill,  one 
post  of  which  stands  in  the  water  (the  water 
approaching  very  near  the  bluff  at  that  point), 
and  there  being  just  room  between  the  mill  and 
the  bluff  for  the  above  road  to  pass.  There  is 
also  a  saw  mill  (but  not  on  the  closes  in  the  dec- 
laration mentioned),  and  a  cotton  gin  factory 
under  the  bluff  on  this  flat:  and  a  small  portion 
of  it  has  at  times  been  cultivated.  That  in  the 
ordinary  winter  state  of  the  river  the  water 
covers  this  *flat  about  half  way  to  the  [*380 
bluff,  to  the  base  of  a  bank  or  ridge  of  sand 
and  gravel,  having  an  inclination  of  about 
forty-flve  degrees;  that  in  very  full  states  of 
the  river,  that  is,  in  freshets,  the  water  covers 
the  flats,  reaching  to,  or  nearly  to,  the  bluff; 
and  in  the  freshet  of  1840.  known  as  the  Har- 
rison freshet,  it  extended  twelve  feet  up  the 
base  of  the  bluff;  that  the  extent  to  which  this 
flat  is  covered  with  water  varies  with  the  height 
of  the  freshets  in  said  river,  it  Iteing  all  dry 
land  at  the  lowest  state  of  the  river,  and  a  por- 
tion of  it  being  always,  except  in  high  freshets, 
uncovered  with  water;  that  it  is  only  in  the 
full  state  of  the  river  that  tiie  water  overflows 
the  sand  bank  or  ridge  before  mentioned. 

Whereupon  the  plaintiffs  prayed  the  couri  to 
instruct  the  Jury  that  the  true  mterpretation  of 
the  said  article  of  cession  in  the  year  1802,  be- 
tween the  United  States  and  Georgia,  requires 
the  lx>undary  line  between  the  State  of  Geor^a 
and  the  Territory,  now  State,  of  Alabama,  to 
be  drawn  on  and  along  the  western  bank  of  the 
Chattahoochee  River.  And  that  wherever  the 
jurv  may  find  that  bank  to  be,  the  jurisdiction 
ana  limits  of  the  State  of  Alabama  must  termi- 
nate, and  cannot  pass  beyond  that  line  to  the 
eastward  of  the  same,  but  that  all  east  of  said 
line,  whether  it  be  land  or  water,  is  included 
within  the  limits  and  jurisdiction  of  Georgia, 
and  no  grant  from  the  United  States  or  the 
State  of  Alabama  can  confer  title  to  any  part 
of  the  same,  either  directly  or  indirectly,  either 
by  virtue  of  the  said  grant,  or  as  an  incident  to 
the  same. 

Which  instruction  the  said  court  refused  to 
rive,  except  subject  to  this  modification,  to  wit: 
that  the  articles  of  cession  was  an  instrument, 
the  interpretation  of  which  belonged  to  the 
court  and  not  to  the  jury,  and  gave  the  said  in- 
struction subject  to  the  said  modiflcation;  and 
moreover  instructed  the  jury  that,  by  the  true 
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cnmlmction  of  Ukhw  articles  of  cesfiinti.  the 
buuiiiiary  line  Uetweca  thu  Stale  of  Oc-or^ut 
and  Aliibamawaa  to  be  drawn  on  and  along 
tlie  weBtern  bank  of  tbe  Cbattabooc^ee  River 
at  low  water  mark,  when  tbo  river  was  at  its 
lowest  state. 

To  which  refusal  and  instruction  the  plnint- 
tiffs  except,  and  pray  ibis  bill  of  exceptions  to 
iH-Kigned,  K'ultd.  and  enroHed,  which  Is  done 
this*  tiflh  day  of  July.  1850. 

Jno.  C.  Nicoll,  [l.  s.] 
District  Judge  for  the  District  of  Qeorgia. 

These  cases  having  been  brought  before  this 
court  u|>on  these  two  bills  of  exceptions,  were 
argued  by  Men-nv.  Johnson  and  Berrien 
for  the  plaiolifi's  in  error,  and  Mr.  Coxe  for 
the  defendant  in  error.  The  reporter  gives  the 
following  notes  of  the  argument  of  Mr.  Berrein. 
which  liave  been  kindiy  revised  by  him,  and 
387*1  *having  no  notes  of  Mr.  Coxe's  argu- 
ment, begs  to  ri-'fer  the  reader  to  the  report  of 
tbe  Alabaniacase.  in  17  Alabama  Reports,  180; 
where  will  be  found  the  argument  of  the  coun- 
sel for  IngersrdI,  and  also  the  opinion  of  the 
court  aa  delivered  by  Dargan,  Ch.  J. 

Mr.  Cocee  contended  tbat  this  court  had  no 
jurisdiction  over  the  Alabama  case,  because  In- 
gersoll  claimed  under  a  title  derived  from 
the  United  States,  and  t)ie  judgment  was  in 
his  favor,  aud  not  against  Its  validity,  as  re- 
quired by  the  2Sth  section  of  the  Judiciary 
Act. 

Mr.  Berrein,,  for  plaintiffs  in  error: 

I  will  consider,  Ist.  The  question  of  juris- 
diction; 2d.  Tbat  of  boundary. 

Jurisdiction.  This  question  arises  under  tbe 
25th  section  of  the  Judiciary  Act  of  1789  (1 
Stat,  at  Large.  85).  The  object  of  the  section 
is  to  give  appellate  jurisdiction  to  the  Supreme 
Court  of  the  United  StatQ.s  from  decisions  of 
the  slate  courts,  in  all  cases  in  which  it  is  nec- 
essary (o  determine{l  use  the  words  of  the  Act) 
the  validity  of  a  treaty,  of  a  statute,  or  an  au- 
thority  exercised  under  the  United  States,  or 
the  construction  of  any  clause  of  tbe  Constitu- 
tion or  of  a  treaty,  or  of  a  statute  of,  or  com- 
mission held  under,  the  United  States.  No 
further  detail  is  necepsary  to  present  the  uues- 
tlon  of  jurisdiction  tlian  to  Btale,  that  tbe  Unit- 
ed Slates  and  Georgia  both  claimed  lands  lying 
east  and  west  of  tbe  Kiver  Chattahoochee;  that 
the  United  States  exercised  jurisdiction  over 
(hem  by  organizing  the  Territory  of  Mississip- 
pi, recognizing  in  the  Act  the  claims  of  Geor- 
gia, saving  her  rights,  and  providing  for  the 
appointment  of  commissioners  to  adjust  these 
conllicling  dnims  (Act  of  17US,  1  Slat,  at  Large, 
MU:  Act  of  laoO.  2  Stat,  at  Large,  69):  that 
Gettrgia  acquiesced  in  this  pmpo^al  ;  that  com- 
missioners were  appointed,  and  articles  of  ces- 
sion defining  ihe  boundary  between- the  terri- 
tory claimed  by  thr  United  Stales  and  by  Geor- 
gia were  duly  executed  and  condrmed.  On  the 
true  ascerlainment  of  that  boundary  the  rights 
of  the  parties  in  these  cases  depend, 

Georgia  ceded  to  the  United  States  uU  her 
right,  title,  &c.,  to  all  lands  lying  west  of  tbat 
line.  Tbe  United  States  ceded  to  Georgia  all 
their  right,  title.  &c.,  to  alt  lands  lying  east  of 
it.  The  piainliffs  in  error,  deriving  their  title 
from  Georgia,  claimed  under  her  original  title, 
modified  as  it  was  by  these  aitidea;  and  therfr- 
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fore  claimed  also  under  the  United  Slates,  that  is 
lu  say.  under  the  cession  to  Georgia  by  the 
United  States  of  all  their  right,  title,  &c.,  to  all 
lands  lying  east  of  a  line  nmning  on  and  along 
I  he  western  bank  of  the  River  Chattahoochee. 
They  "claimed  the  whole  river,  the  [*388 
shore  or  flats  between  tbe  margin  of  the  water, 
and  the  bank,  and  founded  ibeir  claim  on  the 
legislative  erant  of  Georgia  and  tbeM  articles  of 
cession  by  uie  United  States. 

The  question  in  controversy  between  tbe 
parties  was,  what  was  tbe  line  which  they  es- 
tablished. In  No.  121  the  court  decided  it  to 
be  "  ibe  line  impressed  upon  the  land  by  ordi- 
nary low  water.  In  No.  181  it  was  declared  to 
be  "a  line  drawn  on  and  along  the  weetem 
bank  of  the  Chatlaboochoc  Hiver  at  low  water 
mark,  when  Ihe  river  was  at  its  lowest  state." 

These  decisions  were  therefore  adverse  to 
tbe  claim  set  up  by  the  plaintiffs  in  error  undor 
the  Act  of  Cession  by  the  United  States,  deny- 
ing their  exclusive  right  to  the  river  in  every 
stage,  to  the  shores  aud  flats  between  Ihe  wa- 
ter s  edge  and  tbe  base  of  the  bank,  and  to  its 
inner  edgeor  slope.  Tbe  validity  ofthisclaim 
it  is  not  material  to  consider  on  this  question  of 
jurisdiction.  It  is  snffiicent  tbat  it  was  made 
In  tbe  Supreme  Court  of  Alatuma.  that  it  was 
made  umler  tbe  cession  from  the  United  Slates 
to  Georgia,  from  whom  they  derived  title,  and 
that  that  court  decided  against  it.  In  the  con- 
struction of  tbe  2Stb  section  of  tbe  Judiciary 
Act,  this  court  has  said,  "  it  must  appear  iba'l 
the  right,  title,  &c.,  under  a  statute  or  commis 
sion  of  the  United  States,  was  specially  set  up 
by  the  par^  claiming  the  same  in  the  state 
court,  and  tne  decision  be  against  the  same." 
{Montgomery  v.  Semandex,  12  Wheat.,  129.) 
But  the  court  has  also  said  that  it  is  "  not  nec- 
essary that  the  question  shall  appear  in  the  rec- 
ord to  have  been  raised,  and  the  decision  made 
in  direct  and  positive  terras,  iptissimis  verbu;  it 
is  suflScient  if  it  appear  tbat  the  question  muet 
have  been  varied,  and  must  have  been  decided,  # 
to  induce  the  judgment."  (1  Stat,  at  Large. 
86,  in  notes  and  authorities  cited.)  Now,  the 
plaintiffs  claimed  under  Georgia.  She  had  re- 
stricted her  limits,  having,  by  the  Act  of  Ces- 
sion, withdrawn  thcra  from  the  Mississippi  to 
the  line  agreed  upon  in  those  articles.  To  de- 
termine on  the  validity  of  her  grant  it  was  nec- 
essary to  decide  where  that  line  was,  and  this 
depended  on  the  construction  of  the  arUcles  of 
Cession — the  joint  act  of  the  United  States  and 
Georgia.  Again,  tbe  bill  of  exceptions  states, 
that  at  the  point  to  which  this  controversy  ap- 
plies.tbe  river  is  bounded  by  banks  from  fifteen 
to  twenty  feet  high;  that  the  bed  of  the  river, 
tbe  space  between  these  banks,  is  about  two 
hundred  yards  wide;  that  at  onlinary  low  wa- 
ter the  channel  is  about  thirty  vards  wide,  leav- 
ing from  thirty  to  sixty  (or  rather  eighty)  yards 
of  fiats  exposed  on  each  side  between  the  chan- 
nel and  banks:  that  the  mill  of  defendant  Id 
error  was  placed  below  tbe  western  high  bank 
in  tbe  bed  of  the  river,  and  tbat  the  site  of  the 
mill  was  covered  with  water  in  ordinaiy  high 
*watcr,  but  was  bare  and  dry  in  cnrdi-  [*380 
nary  low  water.  Tbe  plaintiffs  clamed  the 
western  high  bank,  including  the  whole  river, 
the  flats,  and  the  inner  face  of  that  hank,  and 
that  this  was  the  line  defined  in  the  Act  of 
CflSBlott  made  br  the  United  States.  If  this 
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cUim  mm  afflnned,  the  defendant  in  error  was  a 
trespaner.  and  thia  Judgment  could  not  have 
bees  rendered.  It  was  diBafSmied,  and  so  dis- 
affirming it  the  court  denied  the  validity  of  the 
Act  of  Ccsaion,  under  which  plaintiff  claimed, 
or  tbcy  mm  a  construction  to  those  articles  ad> 
nne  to  ois  claim,  and  In  either  case  the  ap- 
peHale  jurisdiction  of  this  court  is  rasQifest. 

But  the  learned  counsel  has  yielded  the 
onestion  of  jurisdiction  by  conceding,  as  be  has 
done,  tliat  these  records  "present  but  a  single 
qoestioD,  viz. :  what  is  the  true  constitution  of 
that  part  of  the  compact  between  the  State  of 
Gecffgia  and  the  United  States,"  &c.  Surety  it 
beloogi  to  this  court  to  decide,  in  the  last  re- 
sort,  on  the  construction  of  a  compact  entered 
hiio  by  commissioDers  of  the  United  States 
acting  under  the  authority  given  by  a  statute 
of  the  United  States. 

But  again,  the  learned  counsel  yields  the 
question  of  jurisdiction  by  contending,  as  he 
may  rkbtfully  contend,  that  these  actions 
"were  Mcal  in  their  cliaracter,"  for  then,  espe- 
ctaUy  inthe  Alabama  case.  No.  121,  in  which 
alone  the  jurisdiction  of  this  court  is  contested, 
it  became  necessary  for  the  Supreme  Court  of 
Alabama  to  decide  that  the  locus  of  the  alleged 
trespass  was  withEn  the  limits  of  that  State, 
which  could  onlr  be  done  by  giving  a  construc- 
tion to  the  Act  of  Cession,  and  thus  deciding  the 
locality  of  the  line  of  boundary  between 
Georgia  and  Alabama,  which  they  prescribe. 
Without  thisiudgmeut  could  not  have  been 
rendered  for  the  plaintiff  in  the  court  below. 

The  question  of  jurisdiction  is  submitted.  I 
proceed  to  examine  the  question  of  bf)undary. 

Its  decision  depends  on  the  construction  to 
be  givoi  to  the  following  words  in  the  Act  of 
CewiOD:  "West  of  a  line  beginning  on  the 
western  bank  of  the  Chattahoochee  River, 
where  (be  same  crosses  the  boundary  line  be- 
tween the  United  States  and  Spain,  running  up 
the  said  Klver  Chattahoochee,  and  along  the 
western  bank  thereof";  and  on  the  mutual 
cession  of  the  United  States  and  Georgia— 
the  United  States  ceding  to  Qeorgia  all  their 
rig^t,  title.  &c..  to  the  territory  lying  east  of 
that  line,  and  Georgia  ceding  to  the  United 
States  all  her  right,  title,  &c.,  to  the  territory 
lyin^west  of  it.  That  line,  then,  limits  the 
precise  boundary  between  the  contracting  par- 
ties. The  United  States  have  relinquished  all 
clum  to  territory  lying  east  of  it;  Georgia  has 
in  like  manner  relinquished  her  claim  to  terri- 
tory Ijing  west  of  it. 

But  the  learned  counsel  supposes  that  this 
390*]  cession  by  the  'United  States  is  value- 
leas,  because  the  commissioners  of  the  United 
Stales  exceeded  their  power  in  making  ft ;  that 
they  were  limited,  by  the  Act  creating  the  com- 
miwion,  to  an  acceptance  of  a  cession  from 
Georgia;  of  a  cession  of  lands  lying  west  of  the 
(^iiahoochee,  and  were  not  authorized  to  cede 
lo  Georgia  the  right,  title.  &c.,  of  the  United 
Sutee  to  territory  lying  east  of  that  line. 

To  give  to  the  learned  counsel  the  whole  ben- 
efit of  bis  argument,  let  it  be  conceded  that 
the  commiffiioners  of  the  United  States  exceeded 
tbrir  powers  in  making  the  cession  to  Georgia; 
as  the  commissioners  of  Georgia  certainly  did 
weed  their  powers  in  ceding  to  the  United 
Stttei  all  the  right,  title.  &c. ,  of  Georgia  to  the 
teniUMy  lying  west  of  a  line  drawn  on  the  bank 
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of  the  Chattahoochee,  for  they  were  limited  to 
a  cession  of  the  territory  lying  west  of  a  line 
seventy  miles  west  of  the  Chattahoochee.  (Marb. 
&  Craw,  Dig.  Laws  Geo. )  Both  parties,  then, 
exceeded  their  powers.  With  a  view  to  the 
amicable  adjustment  of  the  controversy  they 
assumed  to  themselves  powers  which  were  not 
conferred  upon  them.  What  then?  The  learn- 
ed counsel  is  aware  that  the  subsequent  rati- 
fication of  the  acts  of  an  agent  who  has  exceed- 
ed bis  powers  is  equivalent  to  the  original  grant 
of  the  powers  which  he  has  exercised.  Now, 
Georgia  and  the  United  Slates  have  acquiesced 
in  the  settlement  of  the  controveray  made  by 
the  articles— Geor^a  by  an  express  Act  of 
legislation,  the  United  States  by  repeated  AcU, 
resulting  in  the  organization  of  the  Territory  of 
Alabama  and  her  aubsequent  admission  as  a 
State. 

We  enter,  then,  upon  the  consideration  of 
the  articles  of  cession,  having  established  our 
claim  to  the  full  benefit  of  the  mutual  cession 
of  the  United  States  and  Georgia.  Under  these 
articles  the  plaintiffs  in  error  claim  that  the 
boundary  which  they  describe^is  a  line  begin- 
ning on  the  western  bank  of  the  Chattahoochee, 
running  up  the  river  and  along  the  western 
bank  ucreof;  meaning  thereby  the  elevated 
bank,  which,  with  that  on  the  eastern  side, 
contains  the  river  in  its  natural  channel  when 
there  is  the  greatest  flow  of  water. 

The  line  is  to  begin  on  the  bank,  to  run  up 
the  river  and  along  the  bank.  It  is  to  run  up, 
to  indicate  its  direction;  on  and  along  the  bank, 
to  mark  Its  locality.  The  line  thus  clings  to  the 
tmnk. 

What,  then,  is  the  western  bank?  Is  it  the 
marnn  of  the  river,  —  tlie  varying  line  marked 
by  the  contact  of  the  water  with  the  land,  in 
its  different  stages  of  high,  low,  ordinary  high, 
and  ordinary  low  or  extreme  low  water,  and 
which  of  them?  Or  is  it  the  bank  of  earth 
which,  with  that  on  its  opposite  side,  contains 
the  river  in  its  natural  channel  when  there  is 
the  greatest  *flow  of  water?  This  in-  [•SOI 
quiry  may  be  considered,  1st.  Technically; 
2d.  With  a  view  to  the  prolwble  intention  of 
the  parties,  aa  that  is  to  be  inferred  from  the 
statutory  histoiy  of  the  transaction,  taken  in 
connection  with  the  character  of  the  river 
and  the  consequences  to  result  from  either 
construction. 

lietore  entering  upon  this  inquiry,  there  are 
certain  terms  which  will  occur  in  the  progress 
of  this  discussion,  to  which  it  is  necessary  to 
affix  a  definite  meaning. 

iWe  are  seeking  to  ascertain  the  meaning  of 
the  expression,  ibe  bank  of  &  river.  What,  then, 
is  a  river?  What  are  its  banks?  A  river  is 
defined  to  be  a  body  of  flowing  water,  of  no 
specific  demensions,  larger  than  a  brook  or 
rivulet,  less  than  a  sea  —  "a  running  stream, 
pent  in  on  each  side  hy  walls  or  banks.  (Wool- 
wich on  Sewen,  51;  Rutherf.,  90. 01 ;  Hdeetiam 
lAvingaten  v.  Morgan,  6  Mart.  R. ,  19.) 

A  rivur  is  said  to  be  "pent  in  by  walls  or 
banks,"  and  is  thus  contradistinguished  from 
a  sea  or  an  ocean,  which  encompasses  the  land, 
raiher  than  is  encompassed  by  it.  A  river 
consists  of  water,  a  bed,  and  banks.  The  bed 
or  channel  is  the  space  over  which  the  water 
flows— "the  hollow  bed  in  which  waters  flow." 
Nautlcally,  the  term  "channel"  is  opposed 
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to  "Bhalloira the  former  indicating  the  deeper 
portion  of  the  stream,  that  along  which  vessels 
pass.  In  ordinary  pbraaeology,  the  bed  or 
channel  is  the  hollow  apoee  between  the  banks 
which  bound  the  river.  It  is  usual  In  cases  of 
this  sort  to  refer  to  lexicographers. 

A  bank  is  defined  to  be  "  a  steep  declivity, 
rising  from  a  rirer,  lake,  or  sea."  (Webster, 
def .  Bank.) 

Ripa  exireTJiiUu  terra,  qiUB  aqua  alluUur.  And 
again:  Ripa  recte  definitur  id  ^uod  flumen 
continet  nahtrcUem  mgorem  curm\  mi  ienent. 
(Bayley's  Latin  Lexicon,  def.  JUpa.) 

Bouviersays:  "Banks  of  rivers  contain  the 
river  in  its  natural  channel  when  there  is  the 
greatest  flow  of  water."  (Bouv,  L.  Diet.,  def. 
Banks  of  Rivers;  Morgan  v.  Livingston,  aiiia.) 

Mr.  Justice  Story  defines  shores  or  fiats  to  fw 
the  space  between  the  margin  of  the  water  in 
a  low  stage,  and  the  hanks  which  contafn  it  in 
its  greatest  flow,  thus  distinguishing  flats  or 
diores  from  banks.  {Tkfmat  v.  Match,  SSumn., 
178.) 

Ghie^  Justice  Parsons,  citing  Lord  Hale's 
definition  of  the  term  "  ^ores,'  considers  it  as 
synonymous  with  flats,  and  therefore  sub- 
stitutes this  latter  expression.  (Slarer  v.  Free- 
man, 6  Mass.  R.,  4S8,  4S9.)  His  opinion  in  that 
case  coaflnns  the  position  for  which  we  are 
contending.  Chi^  Justice  Parker  holds  a 
similar  doctrine.  {Hatch  v.  Dttight,  17  Mass. 
R.  289,  288.) 

Ch^f  Justice  Marshall  sayi:  "The  shores  of 
a  river  border  on  the  water's  edge."  {ffandley's 
Letaee  v.  Anthony,  6  Wheat,  374,  385.) 
392*]  *If  the  shore  borders  on  the  edge 
of  the  water,  it  must  extend  outwards  to  the 
bank,  and  therefore  cannot  be  the  bank,  which, 
in  certain  slaees  of  the  river,  it  separates  from 
the  water's  edge. 

A  river,  then,  consists  of  water,  a  bed  and 
banks;  these  several  parts  constituting  the 
river,  the  whole  river.  It  is  a  compound  idea; 
it  cannot  exist  without  tA\  its  parts.  Evaporate 
the  water,  and  you  have  a  dry  hollow.  If  you 
could  sink  the  bed.  instead  of  a  river  you 
would  have  a  fathomless  gulf.  Remove  the 
bank,  and  you  have  a  boundless  flood.  He 
who  owns  Uie  river  must  therefore  own  the 
water,  the  bed,  and  the  banks;  since  these  are 
parts  of  that  which  belongs  to  him — the  ele- 
ments which  constitute  the  rivw,  of  whidi  he 
Is  owner. 

1.  The  question  of  boundary  considered 
technically.  I  proceed  to  consider,  first,  the 
language  of  the  articles  of  cession;  the  descrip- 
tion of  the  river  in  the  record ;  the  podUon  of 
the  mill  of  the  defendant  in  error. 

The  articles  of  cession  are  found  in  Hotchk. 
Dig.  Law»  Ga.,  88.  Its  language  is  familiar 
to  the  coiut.  It  requires  the  ane  to  run  on  and 
along  tlie  western  Imnk. 

The  description  of  the  river  is  found  in 
Howard  v.  ingeraoU,  Eec.,  p.  5;  Howard  & 
EekoU$  V.  IngertoU,  Rec.,  p.  4.  It  is  described 
as  bounded — "pent  in  " — by  high  banks,  up  to 
which  it  sometimes  fiows,  being  two  hundred 
yards  wide,  while  at  others  it  is  reduced  to  a 
channel  of  thirty  yards  in  width. 

The  eastern  boundary  of  defendant's  land  is 
the  State  of  Georgia.  {Howard  v.  IngereoU. 
Rec.,  p.  6.)  HU  mill  site  is  in  the  bed  of  the 
river,  uid  is  covered  with  water  at  ordinary 


high  water.  It  is  not  on  the  high  bank,  nor  at 
its  base;  for  a  cart  road  passes  between  the 
mill  and  the  bottom  of  the  bank.  (Hoaard  <£ 
BchoOa  V.  Ingenotl,  Rec.,  p.  4.) 

The  Snijreme  Conrt  of  Alabama  decided  thtt 
this  mill  site  was  within  the  Stateof  Alabama, 
tn  al.  verba,  that  a  mill  site  in  the  bed  of  the 
river,  between  which  and  the  bank  there  was  a 
cart  road,  and  which  mill  site  was  overflowed 
at  ordinary  high  water,  was  west  of  a  line 
drawn  on  and  along  the  western  bonk  of  the 
Chattahoochee  River. 

The  grounds  of  that  decision  it  is  my  dutyto 
examine.    It  rests — 

1.  On  the  consideration  of  convenience. 

2.  On  cases  relative  to  riparian  rights,  as  cal- 
culated to  sliow  that  the  term  "  bank  ''  may  be 
considered  as  equivalent  to  low  water  mark. 

8.  On  the  supposed  analogy  of  the  case  of 
Handieg*»  heme  v.  J.n<Aony,  to  this  case. 

A  brief  remark  on  each  of  these.  To  the 
argument  of  convenience,  I  might  safely  reply 
in  the  language  of  the  maxim.  *Ouju*  f*393 
est  dare,  ejus  est  disponere.  Gleorgia  yielded  to 
the  United  States,  almost  gratuitously,  the 
vast  domain,  which  now  constitutes  the  States 
of  Alabama  and  Mississippi.  She  had  a  perfect 
right  to  prescribe  the  limits  of  her  cession,  and 
to  consult  her  own  convenience  in  determining 
them.  But  what  is  the  inconvenience?  It  is 
said,  it  would  be  burdensome  to  the  citizens 
of  Alabama,  to  answer  in  the  courts  of  Georgia 
for  offenses  committed  on  the  western  margin 
of  the  Chattahoochee  River.  But  this  would 
be  true  alsoof  the  Flint, Ocmulgee,  or  any  of  the 
other  great  rivers  of  Geoi:ria.  The  inconven- 
ience should  be  considered  before  Hie  act  Is 
committed.  But  the  Supreme  Court  of  Ala- 
bama was  influenced,  also,  bjy^  a  consideratjon 
of  the  convenience  of  Georgia,  and  decided  to 
devest  Georgia  of  all  that  part  of  the  l>ed  of  the 
river  which  lies  between  the  foot  of  the  bank, 
and  low  water  mark,  because  it  would  be  incon- 
venient to  her  to  exercise  jurisdiction  ovei-  it 
Why  more  so  than  over  the  eastern  side  of  a 
river  which,  according  to  the  decision  of  the 
Supreme  Court  of  Alabama,  is,  for  nine  months 
of  the  year,  only  thirty  yards  wide? 

This  argument  of  convenience  will,  however, 
be  considered  hereafter  in  examining  Uie  cua 
of  ^Tidley'e  Leeeee  v.  Anthony. 

I  proceed  with  the  consideration  the  <^dn- 
lon  of  the  Supreme  Court  of  Alabama. 

In  commenting  on  the  decision  of  the  court 
in  Hatch  v.  Dvnght,  ante,  and  quoting  the  words 
of  CAte/*  (TiMhee  Parker,  who  says,  "theowner 
may  sell  the  land  wiUiout  the  privilege  of  the 
stream,  as  he  will,  if  he  bounds  his  grant  by  the 
bank,"  the  Supreme  Court  of  Alabsma  proceeds 
as  follows:  "  Now,  I  admit  that  if  the  grant  be 
limited  to  the  bank  of  the  river,  the  liuid  cov- 
ered by  the  water  will  not  pass  by  it,  that  is, 
the  bed  of  the  river  will  not  be  granted;  but 
we  consider  it  well  settled,  that  if  land  be 
granted  on  a  running  stream,  not  navigable, 
and  in  which  the  tide  does  not  ebb  and  flow, 
and  the  words  used  to  designate  the  boundai? . 
be  tiie  river,  or  the  bank  of  the  river,  then  the 
grant  will  extend  to  the  middle  of  the  stream, 
unless  there  be  some  other  expression  used,  or 
some  other  circumstance,  showing  that  the  par- 
ties did  not  intend  that  the  grant  should  extend 
ad  JUum  aqua." 
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Now.with  great  respect  to  the  Supreme  Court 
of  Alabama,  I  am  utterly  unable  to  distin- 
guish between  a  f;rant  which  is  "  limited  to 
Ine  bank  of  a  river,"  and  ooe  in  which  "  the 
words  used  to  designate  the  boundary "  are 
"the  bank  of  ihe  river."  I  have  suppoMd  that 
the  boundary  of  a  grant  was  the  fimit  of  the 
grant,  sad  that  was  to  be  ascertained  by  "  the 
words  used  to  designate  "  it,  and  yet  the  du- 
preme  Court  of  Alabama,  admitting  that  a 
erant.  which  is.limited  tu  the  bank  of  a  river, 
394*^]  *mu8t  atop  at  (he  bank,  nevertheless 
decides  that  a  grant,  in  which  the  words  used 
to  designate  the  boundary  are  the  bank  of  the 
river,  will  extend  ad  JUum  aqua,  to  the  middle 

the  river,  and  proceeds  to  determine  that  the 
defendant's  grant,  which  is  Ix>unded  by  the 
bank,  extentu  to  ordinary  low  water  mark,  and 
includes  the  site  of  his  mil),  which  is  in  the 
bed  of  the  river,  separated  from  the  bank  b^  a 
cart  road,  and  overflowed  at  onlinaiy  high 
inter. 

I  submit  to  your  Honors  that  the  rights  of  the 
plaintiffs  in  error  cannot  be  sacrificed;  that  the 
boundary  of  the  8tate  of  Georgia  cannot  be 
removed  from  the  permanent  bank,  on  and 
akuig  which  it  was  to  run,  by  this  process  of 
reasunins.  In  commenting  on  the  case  of 
Handlers  Leaaet  v.  Anthony,  the  Supreme 
Court  of  Alabama  say:  "But  Judgt  Marshall, 
who  delivered  the  opinion,  did  note  that  the 
word  "river,"  and  not  "bank,  "was  used;  hence 
it  is  supposed  that  if  the  term  "bank"  had  been 
oaed  instead  of  "river,"  the  court  would  not 
have  held  low  water  mark  to  be  the  tine;  but  I 
think  alt  must  admit  that  the  river  is  insep- 
uably  connected  with  the  bank,  even  if  the 
bank  be  not  included  within  the  legitimate 
meaning  of  the  term  "river," and  being  thus 
connected,  the  bank  begins  where  the  water 
touches  the  land,  and  we  can,  therefore,  keep 
within  the  legitimate  meaniEg  of  the  term 
"bRnk."aod  fix  the  line  at  low  water  mark." 

Now,  iMb  is  to  assume  the  whole  questioa  in 
controversy — to  assert  that  the  uncovered  por- 
tion of  the  bed  of  a  river,  that  which  is  left 
bare  by  the  reUrlng  waters,  coDstitutes  ite 
bank,  altbou^  the  very  day  after  auch  a  de- 
cision had  been  pronounced,  what  is  thus  de- 
nominated a  bank  should  resume  its  proper 
character  of  a  bed,  and  be  covered  by  the 
witera  of  the  river  in  their  fuller  flow.  And 
the  assumption  is  made  in  direct  opposition  to 
utturity,  which  makes  the  bank  of  a  river  to 
be  part  of  the  river,  not  a  distinct  thing,  ' '  in- 
sepuably  connected"  with  it,  but  part  and 
pttcfei  of  the  river  itself — oub  of  the  elements 
of  that  compound  idea,  which  is  expressed  by 
the  term  "river,"  indispensable  to  its  existence. 
Who  can  conceive  the  idea  of  a  river  without 
binks?  As  I  have  before  said,  such  a  body  of 
flowing  water  would  not  Ik  a  river,  but  a 
botuMUeas  flood.  Hence,  in  the  langnage  of 
wthority.  a  river  is  said  to  consist  of  water, 
bed,  uia  banks,  "Inseparably  connected,"  in- 
deed, but  so  connected  as  part  and  parcel  of 
OM  ;;Teat  whole,  the  river. 

Ihe  argument  of  the  Supreme  Court  of 
Ahhania  makes  the  bed  of  the  river  (that 
portka  of  it  which  is  left  hue  at  low  water),  its 
buk,  while  the  real  bank,  that  by  which  the 
valen  of  the  rim  are  ' '  pent  hi, "  in  their  fuller 
flow,  is  divorced  from  all  connection  irith  the 
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river,  of  which  we  have  seen  tliat  *it  con-  [*305 
Btitutes  an  essential  part.  And  again ;  it  is  a 
mere  assumption  of  the  question  in  controversy, 
for,  if  bowing  to  the  authority  of  that  high 
tribunal,  we  were  to  ftdmit  that  because  the 
river  and  the  bank  are  inswarably  connected,tbe 
hank  must  begin  where  the  water  touches  the 
land,  it  would  no  more  follow  that  this  rule 
was  to  be  applied  in  the  lowest  than  In  the 
highest  or  medial  state  of  the  river. 

But  the  court  proceeds.  Having  admitted 
the  position  stated  by  Jud^e  Parker,  in  Hatch 
v.  Dmight,  that  "  the  owner  of  land  (lying  on  a 
stream)  may  sell  the  land,  without  the  privilege 
of  the  stream,  as  be  will  if  he  bounds  his  grant 
by  the  bank,"  and  unojtatm  affirmed,  that  in  a 
grant  of  land  so  situated,  in  which  "  the  words 
used  to  designate  the  boundary  "  are  the  bank, 
will  extend  to  the  middle  of  the  stream,  thus 
making  a  distinction  not  obvious  to  ordinary 
intelligence,  between  a  grant,  which  is  bounded 
by  ^rank.  and  one  in  which  the  bank  Is  desig- 
nated 8B  the  boundary,  they  declare:  "  It  may, 
however,  be  safely  said,  that  when  a  private 
grant  is  bounded  by  the  bank,  or  a  running 
stream,  in  which  the  tide  does  not  ebb  and  flow, 
no  well-considered  case  can  be  found  that  lim- 
its the  grant  short  of  low  water  maik,  unless 
there  are  other  words  or  expressions  used  in 
the  deed,  showing  that  the  parties  did  not  in- 
tend that  the  grant  should  extend  to  low  water 
mark  "—thus  plainly  contradicting  the  admis- 
sion previously  made  in  commenting  on  the 
case  of  Hatch  v.  Dwight.  Now,  without  insist- 
ing on  this  recalled  admission,  I  venture  to 
submit  to  your  Honors,  looking  to  the  fact  that 
the  defendant's  eastern  boundary  is  the  Estate 
of  Georgia,  whose  western  boundary  is  a  line 
drawn  on  and  along  the  western  bank  of  the 
Chattahoochee;  that  no  surveyor's  chain,  act- 
ing under  the  authority  of  the  United  States,or 
Alabama,  has  ever  been  stretched  east  of  that 
permanent  or  elevated  bank.  Looking  to  these 
facts,  I  venture  to  submit,  nay,  even  to  affirm, 
that  no  well  or  Ill-considered  case  can  be  found 
(that  which  we  are  considering,  alone  excepted) 
which  would  extend  the  defendant's  grant  one 
inch  beyond  that  line.  It  la  so  bouncwd  by  its 
express  terms,  and  no  intendment  can  carry  it 
further.  The  doctrine  of  riparian  rights  can 
have  no  place  here.  These  are  accessory,  inci-  ' 
dental  to  the  principal  grant:  but  both  the  prin- 
cipal and  its  incident  must  apply  to  lands 
within  the  jurisdiction  of  the  granting  power. 

The  defendant's  grant  can  neither  directly  or 
by  intendment  extend  one  inch  beyond,  and 
eastward  of  a  line  drawn  on  and  along  the 
western  bank  of  the  Chattahoochee,  for  then 
it  would  pass  into  the  jurisdiction  of  another 
sovereignty.  Since,  as  well  by  virtue  of  her 
ori^inaJ  title,  as  by  the  express  cession  of  the 
United  States,  all  east  of  that  line  belongs  to 
Ge<B"gia. 

*I  will  now  examine  the  case  of  [*306 
HaTidlet^a  Lettee  r.  AntAon^,  for  the  purpose 
of  determiniDg  the  suppcsed  analogy  of  that 
case  to  this. 

Two  things  are  there  decided : 

1.  That  a  tongue  of  land  projediog  fron^tbe 
main  land  of  Indiana,  between  which  and  the 
nudu  land  Uiere  is  a  narrow  channel  made  by 
the  waters  of  Uie  Ohio,  when  they  are  high; 
but  which  is  dry  until  the  river  is  ten  feet  above 
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its  lowest  state,  the  inhabitants  of  which  had 
always  paid  taxes  to  and  voted  in  Indiana, 
which  had  twen  considered  within  its  jurisdic- 
tion while  it  was  a  territor;^,  and  after  it  became 
a  state,  while  the  jurisdidtion  of  Kentucky  had 
never  been  exteDded  over  them — that  such  a 
body  of  land  was  not  an  island  within  the  State 
of  Kentucky. 

2.  That  under  the  cession  by  Yirginia  to  the 
United  States  of  her  territory,  northwest  of  the 
River  Ohio,  the  State  of  Indiana,  formed  out 
uf  that  territory,  extended  to  low  water  mark. 

In  exflmining  this  case,  it  is  very  manifest 
that  in  determining  the  rights  of  the  parties,  it 
was  only  neceasaiy  to  decMe  the  first  of  these 
propositions,  viz. :  That  wliat  was  claimed  as 
an  island  was,  in  fact,  part  of  the  main  land  of 
Indiana,  only  occasionally  and  partially  separa- 
ted from  ilbyabayou,  making  part  oPthe  River 
Ohio,  mingling  with  other  streams,  and  return- 
ing to  the  river.  The  matter  in  controversy 
was  determined  by  this  decision.  The  qoesUon 
of  the  extent  at  the  boundary  of  Indiana  was 
not  necessarily  involved  in  it.  Any  opinion 
upon  it  was  th^fore  obiter,  not  binding  upon 
the  court,  and  open  lo  examination  by  counsel. 
But  it  will  not  be  necessary  to  exercise  this 
privilege.  The  rights  of  plaintiffs  in  error 
will  be  protected  from  the  influence  of  this 
opinion,  by  showing  the  diversity  between  the 
cases. 

This  opinion  is  founded, 

1st.  On  the  words  of  the  cession,  which  trans- 
fer to  the  United  States,  "  territory  situate,  ly- 
ing, and  being  northwest  of  the  River  Ohio." 
The  difference  between  the  cases  is  striking. 
Georgia  cedes  to  the  United  States  all  her  ter- 
ritory lying  west  of  a  line  to  be  drawn  on  and 
along  the  western  bank  of  the  Chattahoochee 
River.  The  terrritory  ceded  by  Virginia  is 
bound  by  the  river;  that  yielded  by  Georgia, 
by  a  line  drawn  on  the  western  bank  of  the 
river.  The  importance  attached  by  the  court 
to  this  diversity  in  the  terms  of  the  two  cessions 
is  manifest.  In  pronouncing  the  opiniun  in 
Handley't  Lenee  v.  Anthony,  the  Chief  Justtai 
says,  not  casually  or  incidentally,  but  deliber- 
ately, and  of  set  purpose,  and  as  a  precaution 
indispensable  to  the  inquiry  (in  substance),that 
in  pur&uing  this  inquiry,  the  court  must  recol- 
lect that  it  is  the  river  and  notihe  bank,  which 
397*]  constitutes  *the  boundary.  Now,  why 
this  precaution,  if  this  diversity  in  the  terms, 
the  boundary  by  the  "river"  or  by  Uie  "bank," 
would  make  no  difference  as  to  the  extent  of 
the  grantT  The  same  distinction  is  recognized 
by  Mr.  Ju$tiee  Story,  in  Thoma$  v.  Hatch,  ante; 
by  Chief  Juatiee  Parker,  in  Hatch  v.  Dwight, 
before  cited ;  and  again  by  Mr.  Ju$t*ec  Story, 
in  Jhtnlap  v.  St^r*,  4  Mason.  849,  S6(t. 

There  is  then  an  essential  difference  t)etween 
the  boundary  in  this  case,  and  that  in  Hand- 
Leme  ▼.  Anffumv,  between  a  bounduy  by 
a  river,  and  on  a  bank. 

2.  The  next  ground  of  the  decision  in  that 
case,  was  the  dJfflcultT  of  drawing  aiay  other 
line,  where  a  river  is  the  boundary.  Here  the 
diversity  which  I  have  Just  remarked  upon,  Is 
again  recognized.  The  difficulty  is  suppoeed  to 
exist  where  a  river,  not  where  a  bank  Is  the 
boundary.  To  apply  the  decl^n  in  that  case 
to  the  one  at  bar,  Is  to  assume  the  que^on  in 
contnivaiy  ham,  and  entirely  to  disregard  the 
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distinction  so  emphatically  stated  by  the  Chief 
Justice  in  that  case. 

But  what  is  this  difQculty?  The  rights  of 
riparian  proprietors  on  navigable  rivers  are  lim- 
ited to  high  water  mark.  (8  Kent's  Com..  7th 
ed. ,  514.)  On  non-navigable  rivers  to  the  tfanad 
of  the  stream. 

Mr.  Juttiee  Wayne  delivered  the  opinion  of 

the  court: 

The  point  for  decision  in  these  cases  is  one  of 
boundary,  between  the  States  of  Georgia  and 
Alabama.  It  is,  what  is  the  line  of  Georgia  on 
the  western  bank  of  the  Chattahoochee  River, 
from  the  Slat  d^.  north  latitude,  "  where  th« 
same  crosses  the  boundary  line  between  the 
United  Slates  and  Spain ;  running  thence  up 
the  said  River  Chattahoochee,  and  along  the 
western  bank  thereof,  to  the  great  bend  thereof, 
next  above  the  place  where  a  certain  creek  or 
river  called  '  Uchee '  (bein^  the  first  conaider- 
able  stream  on  the  western  side,  above  the  Ouase- 
tas  and  Coweta  towns),  empties  into  the  said 
Chattahoochee  River." 

Its  determination  depends  upon  what  were 
the  limits  of  Oeorgia  and  her  ownerdiip  of  the 
whole  country  within  them,  when  that  State, 
in  compliance  with  the  obligation  imposed  upon 
it  by  the  revolutionary  war,  conveyed  to  the 
United  States  her  unsettled  territory;  and  upon 
the  terms  used  to  define  the  boundfaries  of  tlut 
cession. 

In  the  case  from  Alabama,  "  the  court 
charged  the  jury,  that  one  passing  from  Georj^ 
to  Alabama,  across  the  Chattahoochee  River, 
at  ordinary  low  water,  would  be  upon  the 
bank  as  soon  as  he  left  the  water  on  the  western 
side,  although  an  inappreciable  distance  from 
the  water;  and  that  the  line  described  in  the 
Treaty  of  Cession  from  Gteoreiato  the  United 
States,  as  running  *up  said  river  and  [*308 
along  the  western  bank  thereof,  is  the  Ime  im- 
pressed upon  the  land  by  ordinary  low  water; 
and  if  they  believed  the  plaintiff's  mill  was  weat 
of  that  line,  and  the  defendant's  dam  backed  the 
water  so  as  to  obstruct  the  operation  of  the 
mill,  the  plaintiff  was  entitled  to  recover.'* 

In  the  case  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Georgia,  the 
District  Judge  presiding,  the  jury  was  instruct 
ed  "that  by  the  true  construction  of  these  ar- 
ticles of  cession,  the  boundary  line  between  the 
State  of  Georgia  and  Alabama  was  to  be  drawn 
on  and  along  the  western  bank  of  the  Chatta- 
hoochee River,  at  low  water  mark,  when  the 
river  was  at  its  lowest  state." 

All  of  us  think  Uiat  both  of  these  instructions 
were  efroneous,  though  there  is  a  difference 
among  us  as  to  the  construction  given  br  the 
majority  of  the  court  to  the  article  defining  the 
boundary  of  Georgia  upon  the  river,  ana  the 
reasoning  In  support  of  it.  These  differenoee 
will  be  seen  in  Uie  opinions  which  our  brothers 
have  said  they  meant  to  give  in  these  cases. 

We  will  now  rive  our  views  of  what  were 
the  limits  of  the  State  of  Georgia  when  it  ceded 
its  unsettled  territory  west  of  the  Chatta- 
hoochee River  to  the  United  States;  that 
Slate's  then  ownership  of  the  whole  of  it,  dl* 
ing  in  support  of  our  conclusions  indtepataUe 
histoiical  facts,  and  the  l^alation  of  Oeorali^ 
of  South  Garolhia,  and  of  the  United  Stttto^ 
upon  the  sabject. 
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It  ii  well  known  to  all  of  un,  when  the 
coloaieB  diaeolved  their  connection  with  the 
moUier  country  by  the  Declaration  of  Inde- 
pendence, that  it  was  understood  all  of 
tbem,  that  each  did  so,  with  the  limits  which 
belot^ged  to  it  as  a  colony.  There  was  within 
the  limits  of  several  of  them,  a  large  extent  of 
muelUed  tnritoiy.  Other  states  nad  little  or 
Boae. 

Tbe  Utter  oontenMied,  as  all  of  them  bad  unit- 
ed in  a  common  Declaration  of  Independence, 
aod  b  a  common  war  to  secure  it.  which  no 
<HK  colony  could  do  for  itself,  that  the  unset- 
Ued  lands  within  the  former  ou,eht  to  become 
acommon  property  among  all  of  the  States. 

On  tbe  6tn  of  September.  1780,  Coogress  rec- 
oannended  this  subject  to  tbe  conudOTation  of 
tbe  States.  On  the  lOtb  of  October  after,  it 
WM  resolved  by  Congrees  "that  the  unappro- 
priftled  lands  that  may  be  ceded  or  relinqulsh- 
al  lothe  United  States  by  any  state,  shMdd  be 
diApoeed  of  for  the  common  benefit  W  the 
Uoiled  St^es;  and  be  settled  and  forqied  into 
dfalinct  republican  elates;  which  shall  become 
■embm  of  the  federal  union  and  bare  the 
Mine  rights  of  sovereignty,  freedom,  and  in- 
dependence, as  the  other  States."  (8  Journals 
Hi  Congress,  516,  585.) 

From  these  references  we  have  the  whole 
policy  of  Congress  concerning  those  unsettled 
lenitories,  so  happily,  since,  consummated 
S99*J  *by  tbe  States  and  by  Congress.  It 
ma  not,  however,  achieved  without  some  de- 
liyiandobjeclionfl  from  the  states  to  which  these 
lands  belonged.  Some  of  the  states,  Maryland 
lakioK  the  lead,  refused  to  sign  the  the  articles 
of  cfKifederation  until  after  strong  assurances 
had  been  given  that  such  cessions  would  be 
nude.  And  when  that  Slate  did  so,  it  was 
vitb  the  declaration  that  she  (Ud  not  relinquish 
or  intend  to  relinquisb  the  right  which  she  bad 
with  the  other  states  to  tbe  "back  country," 
as  she  tamed  the  unsettled  landa  within  the 
limits  of  some  of  tbe  Slates. 

Esrly  in  1781,  Vir^nia:  made  such  a  relin- 
quisfament.  New  Yorh  quickly  followed,  and 
HuBachuselts  and  Connecticut,  always  will- 
ing to  make  any  sacri6ce  for  tbe  common 
caose,  relinquiabeid  their  unsettled  lands  after 
the  war  had  been  concluded. 

Tbe  cause  assigned  by  each  of  these  four 
Stales  for  doing  so.  and  the  principles  upon 
which  these  cessions  were  accepted  by  the  Unit- 
ed States,  involved  North  and  South  Carolina 
tnd  Qeorgia  tn  the  obligation  to  do  the  same. 
Tbongh  not  done  for  several  years,  it  was  never 
dniied  by  either  of  these  States. 

All  of  the  states  had  been  actuated  by  the 
same  ^Irit  for  independence.  When  the  war 
had  been  happily  concluded,  all  of  them  look- 
ed to  the  wild  territory  within  the  United 
Btoies,  as  the  first  source  from  which  revenue 
could  be  raised  to  pay  the  war  debt  of  the  Un- 
ion. It  then  was  $43,000,000. 

It  would  be  difficult  to  say  which  class  of  its 
creditors  had  the  strongest  claims  upon  the 
jOHice  and  gratitude  of  the  i>eople  of  tbe  Unit- 
ed States.  But  all  felt,  and  it  was  conceded  by 
the  other  classes  of  creditors,  that  the  soldiers 
who  had  patiently  borne  the  privations  of  the 
field,  and  bravely  met  its  hazsrds  to  secure  tbe 
Uberties  of  the  country,  ought  to  have  their 
daima  paid  by  portlcHU  of  the  public  lands, 
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with  certain  available  securities  from  Congress 

tor  the  residue. 

Prom  these  references  we  learn  that  the 
States  entered  into  the  Union,  with  the  under- 
standing by  all  of  them,  that  each  bad  an  un- 
dimitjished  sovereignty  within  its  colonial 
limits.  That  there  were  within  the  limits  of 
some  of  them  unsettled  lands  over  which  Con- 
gress bad  no  legislative  control.  But  that  it 
was  early  recognized  by  tbese  States  whilst  the 
articles  of  confederation  were  in  the  course  of 
ratification  and  immediately  after  ihcy  were 
completed,  that  their  unsettled  territories  were 
to  be  transfered  by  tbem  to  the  United  States, 
to  be  disposed  of  for  the  common  benefit,  and 
to  be  formed  into  distinct  republican  states, 
with  all  the  rights  and  sovereignty  of  the  other 
states. 

We  have  seen  that  relinquishments  bad  been 
made  by  Virginia,  New  York,  Massachusetts, 
and  Connecticut.  Southern  Carolina  did  the 
same  in  1787,  after  the  settlement  tif  her  terri- 
torial disputes  with  Georgia. 

*WewiUnow  state  what  those  dia-  [*400 
putefl  were,  and  bow  they  were  adjusted,  in 
order  that  tbe  jurisdiction  of  tbe  State  of  Geor- 
^a,  and  that  State's  ownership  of  the  whole 
territory  ceded  by  it  to  the  United  States  in 
1803,  may  be  fully  underftood,  in  connection 
with  the  principles  or  rules, by  which  its  west- 
em  boundary  upon  the  Cbattahoocheo  River 
must  be  interpreted. 

Qeorgia  was  originally  a  province,  formed 
by  royal  prerogative,  out  of  a  portion  of  that 
territory  which  was  within  the  chartered  limits 
of  South  Carolina.  It  was  a  corporation  under 
the  title  of  "Trustees  for  eetabtisbing  the 
Colony  of  Georgia  in  America,  which  was  to 
continue  for  twenty-one  years,  with  power  in 
the  trusteea  to  form  lawa  and  regulations  for 
its  government,  after  which  all  uie  rights  of 
soil  and  jurisdiction  were  to  vest  in  the  crown." 

It  was  described  in  the  Act  of  Incorporation, 
"as  all  those  lands,  countries,  and  territories, 
situate,  lying,  and  being  in  that  part  of  South 
Carolina  in  America,  which  lies  from  tbe 
northern  stream  of  a  river,  then  commonly 
called  the  Savannah,  all  along  the  sea  coast 
to  the  southward  under  the  most  southern 
stream  of  a  certain  other  great  water  or  river, 
called  the  Alatamaha.  and  westward  from  tbe 
beads  of  the  said  rivers  respectively  in  direct 
lines  to  the  South  Seas." 

It  may  be  well  here  to  say.  that  the  power  of 
the  King  to  alter,  change,  enlarge,  or  diminish 
the  limits  of  his  royal  govemments  in  Am«ica, 
cannot  be  denied.  "Tboee  governments  were 
of  two  kinds,  royal  and  proprietary.  In  tbe 
former,  the  right  of  the  soil  and  jurisdiction  re- 
mained in  the  crown,  and  their  boundaries, 
though  described  in  letters  patent,  were  sub- 
ject to  alteration  at  its  pleasure;  for  as  it  pos- 
sessed the  right  of  soil  and  government,  and 
delegated  them  to  its  governors  during  pleas- 
ure, it  might  dispose  of  tbem  in  what  manner 
and  to  whom  it  thought  fit,  might  alter,  extend 
or  abridge  them  as  its  inclination  or  policy 
might  declare.  In  proprietary  govemuienta 
the  right  of  soil  as  well  as  jurisdiction  was 
vested  in  the  proprietors.  These  charters  were 
in  the  nature  of  grants,  and  their  limits  being 
fixed  by  those  charters,  could  not  be  altered 
but  by  their  consent." 
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South  CarolifiST^then.  could  not  object  either 
to  the  tint  charter  given  to  QeorRia.  or  to  the 
subsequent  eztensioa  of  its  bounuariea  by  the 
King,  though  forming  a  part  of  what  had  been 
within  the  charter  of  that  royal  colony. 

In  1708,  Great  Britain  having  then  acquired — 
by  Treaty  with  Spain — Florida,  Pensacola.  and 
all  that  Spain  had  held  In  North  America, 
east  end  southeast  of  the  River  Mississippi ;  all 
of  that  country  between  the  Alatamaha  and 
Florida,  originally  within  the  chartered  limits 
401*J  of  South  Carolina,  but  which  had  *a]- 
ways  been  disputable  territory  between  En- 
gland and  SfwlD.  the  then  Qovemor  of  South 
Carolina  asmmed  to  be  at  his  disposal  under 
his  royal  commlsdon.  Within  the  year  17fi8 
he  granted  to  many  persons  In  Carolina  large 
tracts  of  land,  lying  between  the  Alatamaha 
and  St.  MarVs  rivere.  His  power  to  do  so  was 
objected  to  Dy  Oeorgia,  but  her  remonstrances 
were  not  regarded.  The  sublect  was  brought 
to  the  notice  of  the  Board  of  Trade.  The  Gov- 
ernor's conduct  was  disapproved,  declared  to 
be  unwarrantable,  and  orders  were  given  that 
no  chartera  or  grants  should  be  iasned  for  lands 
on  the  south  of  the  Alatamaha  River,  which 
had  been  surveyed  under  warrants  from  Sooth 
Carolina.  But  as  surveys  had  been  made  under 
the  Governor's  warrants,  and  grants  issued  by 
South  Carolina  for  the  lands,  before  the  orders 
of  the  Board  of  Trade  were  received,  th^  were 
not  formally  recalled.  These  transactions, 
however,  excited  much  attention  at  the  time  in 
England,  from  the  representations  which  were 
made  concerning  them  by  Governor  Wright, 
of  Georgia.  The  ultimate  consequence  was, 
that  the  King,  in  January,  1764,  extended  the 
limiu  of  Georgia,  including  within  them  all 
that  country  miich  had  been  wiibin  the  char- 
tered limits  of  South  Carolina,  and  limiting 
the  south  boundary  of  that  colony  by  the 
northern  stream  of  Savannali  River,  as  far  as 
the  head  of  the  same.  Tlie  language  of  the 
letters  patent,  granted  to  Sir  Jame8  Wright,  is, 
that  the  Colony  of  Georgia  shall  be  bounded 
on  the  north  by  the  most  northern  stream  of  a 
river,  then  commonly  called  Savannah,  as  Tar 
as  the  head  of  the  said  river;  and  from  thence 
westward  as  far  as  our  territories  extend;  on 
the  east  by  the  sea  coast,  from  the  said  River 
Savannah,  to  the  most  southern  stream  of  a 
certain  otljer  river,  called  St.  Mary's,  including 
all  islands  within  twenty  leagues  of  the  coast 
lying  between  the  said  Rivers  Savannah  and  St. 
Mary's,  as  far  as  the  head  thereof;  and  from 
thence  westward  as  for  as  our  territories  ex- 
tend by  the  north  boundary  line  of  our  prov- 
inces of  East  and  West  Florida,"  which  was 
"  a  line  drawn  from  that  part  of  the  Mississippi 
which  is  intersected  by  latitude  81,  due  east,  to 
the  Appalachicola."  (See  the  King's  Procla 
mation  and  letters  patent  to  Sir  James  Wright, 
Wat.,  744.) 

For  twenty  years  after  this  extension  of 
Georgia,  its  limits  were  not  called  in  quesUon 
by  South  Carolina;  or  perhaps,  to  speak  more 
properly,  they  had  not  been  a  subject  of  In- 
quiry by  that  State,  though  what  they  were, 
was  well  understood  by  the  authorities  of 
Georgia.  Nothing  had  occurred  between  1764 
and  1776,  from  which  any  contest  concerning 
tbcm  could  arise,  and  it  was  not  until  two 
years  after  the  Provldwial  Treaty  of  Peace  be- 
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tween  England  and  the  United  States  was 
made,  that  South  Carolina  claimed  any  part  of 
the  unsettled  territoi;  of  •Georifta,  l*409 
within  the  limits  defined  by  the  King's  patoit 
of  January,  1764. 

The  Provisional  Treaty  of  Peace  with  the 
King  of  Great  Britain  was  signed  in  Novem- 
ber, 1788.*  In  the  3d  article  will  be  fonnd  the 
boundaries  of  the  United  States.  ThOT  an 
repeated  in  the  Definitive  TreaU  concluded  at 
Paris  on  the  8d  September,  I78S.  In  less  than 
four  months  after  the  ProvisionaT  Treaty  was 
made,  Georgia  declared,  legislatively,  that  the 
southern  boundary  of  the  Stale  was  a  line 
drawn  from  the  Miadaslppl  In  the  latitude  of 
81  degrees,  on  a  due  east  course  to  the  Rfver 
Chattahoochee;  and  in  other  respects  according 
to  the  southern  boundary  of  the  United  States, 
as  that  was  settled  by  the  Provisional  Treaty 
between  the  United  States  and  Great  Britain. 
Tbe^uthem  boundair  of  the  United  States  is 
descnned,  in  the  treaties  with  England.  "  as  a 
line  to  be  drawn,  due  east,  from  the  middle  of 
the  Mississippi  River,  in  the  latitude  of  81  de- 
grees north  of  the  equator,  to  the  middle  of  the 
Kiver  Appalachicola  or  Chattahoochee;  thence 
along  the  middle  thereof,  to  Its  junction  with 
the  Flint;  thence  straight  to  the  head  of  the  St. 
Mary's  River;  and  thence  down  along  that  river 
to  the  Atlantic  Ocean."  Compare  this  tmuod- 
arr  with  that  in  the  commission  to  Governor 
Wright,  for  the  Colony  of  Georgia,  and  they 
will  be  found  identic^.  Indeed,  unless  the 
chartered  limits  of  Georgia,  as  they  are  stated 
in  that  commission,  had  ooen  taken  by  the  ne- 
gotiators of  the  Treaty  with  England  ad  their 
guide,  they  would  not  have  had  any^  by  which 
to  run  the  southern  line  for  the  United  States 
from  the  Mississippi  to  the  Chattahoochee,  and 
thence  as  it  is  described  to  tlie  Atlantic  Ocean. 

The  next  action  of  Georgia,  asserting  its 
jurisdiction  over  its  limits,  will  be  found  In 
the  18th  sec.  of  the  Act  of  February,  178S. 
Wat.  Dig.,  264.  It  defines  what  those  limits 
were.  In  Februaty,  1786,  Georgia  paused 
another  Act  for  the  establishment  of  a  county 
to  the  west  of  the  Chattahoochee,  within  a  line 
to  be  drawn  down  the  Mississippi  from  where 
it  receives  the  Yazoo,  till  it  intersects  the  81st 
degree  of  north  latitude;  thence  due  east  as  far 
as  the  lands  might  be  found  to  reach,  which 
had  at  any  time  ixen  relinquished  by  the  In- 
dians; then  along  the  line  of  relinquishment  lo 
the  River  Yazoo  and  down  to  its  mouth,  caU- 
ing  it  the  County  of  Bourbon. 

This  last  Act,  and  the  two  which  preceded  it. 
attracted  the  notice  of  the  authorities  of  South 
Carolina;  and  then  that  State,  for  the  first  time 
since  1764.  denied  that  the  limits  of  Geot^a  were 
as  she  had  declared  them  to  be,  and  claimed  for 
Itself  within  them  a  large  extent  of  country. 

South  Carolina  re-asserted  her  claim  upon 
the  principle  that  her  survers  bad  been  made 
in  1763,  between  the  Rivers  Alatamaha 
*and  St.  Maiy's.  forgetting  that  her  (*403 
then  Governor  had  been  reproved  and  had 
apologized  for  authorizing  them  to  be  naade. 
and  denied  that  thesource  of  theEeowee  River 
was  the  bead  of  the  Savannah  River,  and  thai 
the  country  between  its  source  and  the  source 
of  the  Tugaloo  River  down  to  the  mouth  of  the 
Keowee,  where  it  empties  into  the  Savannah, 
lielonged  to  Georgia. 
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Neither  State  would  yield,  and  the  border 
ddtaneiits,  growiog  out  of  the  differences, 
adoKHiished  both  that  ii  would  be  best  and 
nfeit  for  them  to  resort  to  that  court  which 
bad  been  proTided  in  the  9th  article  in  the  oon- 
fedcratfOD  for  '*  the  settlement  of  disputes  then 
existing  or  that  might  arise  between  two  or 
Bore  states  concerning  boundary,  jurisdic- 
tiofl,  or  any  other  cause  whatever. 

South  Carolina  presented  a  petition  for  that 
purpose.  Georgia  was  cited  to  appear,  and  did 
ao.  Congress  then  provided  for  the  appoint- 
ment of  jadges.  and  at  this  point  of  the  pro- 
ceedings, Carolina  withdrtiw  her  petition,  it 
having  become  the  conviction  of  both  States, 
from  mfonnation  brought  out  by  the  contro- 
reny,  that  these  differences  could  tie  amicably 
adjosted. 

Carolina  had  contended  that  as  the  original 
boundaries  of  Oeoigla  were  the  lUvers  Savan- 
nah and  Alatamaha,  and  lines  drawn  due  west 
from  tbdr  sources  to  the  Hlsadsslpf^;  that  all 
the  land  lying  south  of  the  Alatamaha,  and  a 
tine  drawn  due  west  from  Its  source  to  the 
Jfisds^pl,  as  far  as  the  northern  boundary 
of  the  Fioridas.  continued  to  be  a  part  of  the 
Province  of  South  Carolina,  out  of  which 
Georgia  was  taken.  And  that  when  the  British 
Crown,  by  its  proclamation  of  October,  1768,. 
annexed  to  Georgia  alt  the  lands  lying  between 
the  Rivers  Alatamaha  and  St.  Mary's,  it  meant 
ODlythe  lands  between  those  rivers  below  their 
sources,  and  not  such  as  lay  above  those  sources, 
and  between  lines  drawn  from  them  respect- 
ively west  to  the  Mississippi ;  which  tract  of 
oountiy.  of  course,  even  after  the  proclamation, 
•till  continued  a  part  of  South  Carolina. 

Qeoreia,  on  the  contrary,  maintained,  that 
when  the  proclamation  annexed  to  its  govern- 
ment all  the  lands  lying  between  the  Rivers 
Alatamaha  and  St.  Mary^,  it  meant  not  merely 
tbe  tract  of  country  which  lay  between  those 
rivers,  below  their  sources,  but  also  the  whole 
territory  held  by  tbe  British  Crown,  between 
tbe  northern  boundaries  of  Florida,  as  estab- 
lished by  tbe  same  proclamation,  and  tbe  an- 
cient line  of  Georgia. 

Carolina  further  clamed  tbe  land  lying  be- 
tween tbe  North  Carolina  line  and  the  lioe  due 
west  from  tbe  mouth  of  tbe  Tugatoo  River  to 
(he  Himssippi,  because  the  River  Savannah 
loses  that  name  at  the  coofluence  of  the  Tuga- 
looand  Kcowee  Rivers,  and  consequently  that 
«pot  was  said  to  be  the  heoA  of  Savannah 
nirw.  Georgia  contended  that  the  source  of 
the  Eeowee  was  the  bead  of  the  Savannah 
River. 

404*1  *At  this  time,  neither  State  bad  such 
original  documents  from  the  archives  of  En- 
gland as  were  sufficient  to  determine  its  right 
with  certainty.  But  Georeia  had  sec<fn<uuy 
proof  of  tbe  letters  patent  which  were  ^ven  by 
the  King  to  Governor  Wright,  in  1764,  though 
thev  had  been  taken  away,  with  him  when  he 
fled  from  tbe  State  during  the  Revolutionary 
Wsr.  The  original  commission  and  letters  pat- 
ent were  subsiequently  obtained  from  the  rec- 
ords of  the  Board  of  Trade  In  England.  They 
fully  sonfirmed  tbe  correct  ness  of  the  secondary 
proof  upon  which  the  State  had  acted.  There 
Was  also  at  the  same  time  disclosed  from  those 
records,  in  detail,  all  of  the  action  of  the  Board 
of  Trade  and  of  the  King,  concerning  Governor 
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Boone's  surveys  in  1708,  of  the  land  between 
the  Alatamaha  and  St.  Marr's,  with  the  disap- 
probation of  all  that  he  liad  done  in  that  mat- 
ter and  the  Gk)vernor's  apologr  for  his  conduct 
Though  done  already,  we  will  introdura  into 
this  connection  tbe  boundaries  of  Georgia  In 
the  letters  patent  to  Governor  Wrieht,  that  the 
controversy  between  Georgia  and  South  Caro- 
lina, and  its  amicable  temunation,  may  be  bet- 
ter understood. 

After  South  Carolina  withdrew  her  petition 
from  Congress,  the  s^d  States  entered  into  a 
convention  for  the  settlement  of  the  territorial 
differences  between  them.  It  was  concluded 
at  Beaufort,  in  April,  1787.  Carolina  was  rep- 
resented by  three  of  her  most  dtstinguisbed  cit- 
izens of  that  day,  and  Georgia  by  three  of  hers, 
in  whom  the  State  had  every  confidence.  It 
was  ratified  by  both  States,  though  one  of  the 
three  commissioners  from  Georgia,  Mr.  Hous- 
ton, was  dissatisfied  with,  and  would  not  sign  It. 

By  this  convention.  It  was  agreed,  "that  the 
most  northern  branch  or  stream  of  the  Rivu' 
Savannah,  from  tbe  sea  or  mouth  of  such 
stream  to  the  fork  or  confluence  of  the  river 
now  called  Tugaloo  and  Keowee,  and  from 
thence  the  most  northern  branch  or  stream  of 
the  mid  River  Tugaloo,  till  it  intersects  the 
northern  boundary  line  of  South  Carolina,  if 
the  said  branch  or  stream  of  Tugaloo  extends 
so  far  north,  reserving  all  the  Islands  in  the 
s^d  River  Tugaloo  and  Savannah  to  Geor^a; 
but  if  the  heaa  spring  or  source  of  any  branch 
or  stream  of  the  said  River  Tugaloo  does  not 
extend  to  the  north  boundary  line  of  South 
Candina,  then  a  west  line  to  tbe  Missisdppl  to 
be  dfawn  from  the  head  spring  or  source  of  the 
said  branch  or  stream  of  'Tugaloo  River,  which 
extends  to  tbe  highest  northern  latitude,  shall 
forever  hereafter  form  the  separation  limit  and 
boundary  between  tbe  States  of  South  Carolina 
and  Georgia.  (1  Art.  Convention,  Wat.  Dig.. 
754.) 

From  this  article,  we  see  that  South  Caroli- 
na abandoned  tbe  ground  taken  in  her  petition, 
and  only  claimed  territory  in  Georgia  in  the 
*event  that  a  geographical  fact  shoiud  [*40S 
turn  out  differently  from  what  the  commission- 
ers of  Georgia  said  It  was,  and  accordingly 
with  what  the  commissioners  of  South  Carolina 
supposed  it  to  be.  That  was,  whether  or  not 
the  head  apring  or  source  of  any  branch  or 
stream  of  'Tugaloo  extended  to  the  north  boun- 
dary line  of  South  Carolina.  If  it  did  not,  then 
from  wherever  the  head  spring  or  source  of  that 
river  might  be  lower  than  this  north  boundary 
line,  Carolina  could  claim  from  it  by  a  line 
drawn  west  to  tbe  Mississippi,  all  tbe  land 
which  was  between  that  line  and  the  higher 
north  line  which  Georgia  had  before  declared 
to  be  the  boundary  of  this  State.  But  if  the 
head  spring  or  source  of  the  Tugaloo  did  reach 
the  north  boundary  line  of  South  Carolina, 
then  that  stream  to  its  source  was  to  be  tbe 
boundary  between  the  two  States,  to  the  west 
of  wbicn  Carolina  could  not  then  claim  any 
land.  Georgia,  on  its  part,  by  the  same  article, 
withdrew  Its  cliUm  to  thatpart  of  South  Caro- 
lina which  is  between  the  Keowee  and  Tugaloo 
Rivers,  where  the  most  northera  branch  of  the 
Tugaloo  intersects  the  northern  boundary  hne 
of  South  Carolina. 

South  Carolina,  however,  acting  upon  tbe 
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opinioD  of  its  commisaioners,  that  the  head 

airing  of  the  most  nortbera  branch  of  the  Tug- 
00  did  not  iDteraect  the  northern  bouDdary 
line  of  that  State,  ceded  to  the  United  States, 
Id  tliree  niontha  after  the  convention  with  Geor- 
gia had  bpcn  made,  all  the  territory  which  it 
was  supposed  Carolina  had  got  by  it  in  Geor- 
gia. 

The  cesaionia  as  follows:  "Alltbeterritoiyor 
tract  of  countt^  included  within  the  River  Mis- 
sissippi.and  a  line  beginning  at  that  part  of  said 
river  which  is  intersected  by  the  souttjem  bound- 
ary line  of  the  State  of  North  Carolina,  and 
continuing  along  the  said  boundary  line  until 
it  intersects  the  ridge  or  chain  of  mountains 
which  divides  the  eastern  from  the  western 
waters:  then  to  be  continued  along  the  top  of 
the  said  ridge  (rf  mountains  until  it  intersects  a 
line  to  be  drawn  due  west  from  the  head  of  the 
southern  branch  of  Tugaloo  River  to  the  said 
mountains;  and  thence  to  run  a  due  west 
course  to  the  River  MissiBslppi. 

The  United  States  scceptea  the  cession,  and 
until  by  actual  exploration  it  had  t>een  ascer- 
tained tliat  tlie  head  spring  or  branch  of  the 
Tu^oo  River  waa  north  of  the  line  of  South 
Carolina,  it  was  not  known  that  the  land  actu- 
ally transferred  to  the  United  States  by  the 
South  Carolina  cession  was  only  a  tract  of 
country  about  twelve  miles  wide  from  north  to 
south,  extending  from  the  top  of  the  main  ridge 
of  mountains  which  divides  the  eastern  from 
the  western  waters,  lying  between  latitude  35° 
N.,  the  southern  boanduy  of  North  Carolina, 
and  the  northern  boundary  of  Georgia,  as  set- 
406*1  tied  by  the  convention  between  •Geor- 
gia and  South  Carolina  in  1787;  and  th#t  by 
that  convention  it  was  established  that  South 
Carolina  had  no  unsettled  territory  to  the  west 
of  the  top  of  that  ridge. 

It  was,  however,  a  transfer  of  all  the  claim 
of  South  Carolina  to  unsettled  land.  North 
Carolina  afterwards  ceded  to  the  United  States 
its  western  lands.  Georgia  was  the  only  re- 
maining State  which  had  not  done  so. 

The  termination  of  her  diflferences  with  South 
Carolina  placed  Georgia,  as  to  its  limits,  ac- 
cordingly with  that  State's  declaration  of  them 
in  1768 ;  or  as  they  had  been  given  by  the  King 
in  his  commission  to  Governor  Wright  in  1704. 
and  as  they  had  been  used  by  the  United  States, 
for  the  treaties  of  peace  with  England,  and  aft- 
erwards in  its  negotiations  with  His  Catholic 
Majesty  from  1793  to  1795.  which  resulted  in 
the  Treaty  of  tliat  year  with  the  latter. 

It  may  as  well  be  mentioned  here,  however, 
that  in  the  course  of  thai  negotiation,  Spain  con- 
tended that  the  boundary  of  West  Florida  was 
at  the  junction  of  tlie  Vassoo  with  the  Missis- 
Blppi,  in  latitude  82°  39',  running  from  that 
point  east  to  the  Chattahoochee  River.  The 
claim  was  founded  upon  certain  proceedings  of 
the  King  of  Great  Britain  between  the  years 
1763  and  1767,  extending  the  northern  bounda- 
ry of  West  Florida  from  31°  north  to  the  mouth 
of  the  Yazoo,  within  two  months  after  the 
commission  bad  been  given  to  Governor  Wright, 
in  which  81°  north,  or  the  north  boundary  Tine 
of  our  provinces  of  East  and  West  Florida 
"were  declared  to  be  the  southern  boundary  of 
Georgia.  These  proceedings  were  an  applica- 
tion to  the  King  m  1764,  by  the  Board  of  Trade 
for  an  extenwm  of  the  boundaries  of  West 
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Florida,  and  commissions  given  by  the  King 
in  1767  and  1770  to  Governors  Elliot  and  Ches- 
ter, by  which  they  were  made  Captains-Gener- 
al and  Governors  of  West  Florida,  bounded  to 
the  southward  by  the  Gulf  of  Mexico,  includ- 
ing all  its  lands  within  six  leagues  of  the  coast, 
from  the  River  Appalachicola  to  Lalte  Pont- 
cbartrain ;  to  the  westward  b^  the  said  lake, 
.  the  Lake  Maurepas,  and  the  River  Misaiafiipid; 
to  the  northwaro  by  a  line  drawn  dueeast  from 
the  mouth  of  the  Yazoo  River,  where  it  unites 
with  the  Mississippi,  due  east  to  the  Appalachi- 
cola." This  pretension  upon  the  part  of  Spain 
was  considered  as  altogether  inadmissible  by 
our  negotiators,  on  the  ground  that  the  United 
States  commissioners  and  those  of  the  King  of 
England,  in  mailing  the  Treaties  of  1783  and 
1783,  bad  taken  the  boundaries  of  East  and 
West  Fioilda  as  laid  down  in  the  proclamation 
of  the  King  of  England  dated  the  7th  Octo- 
ber, 1763,  as  the  true  boundaries  of  those  prov- 
inces when  they  were  finally  confirmed  to  Spain 
in  178!}.  And  further.that  Spain  could  not  right- 
fully dispute  it  or  'attempt  to  extend  [*4:<)7 
her  boundary  to  the  north  of  31  degrees,  be- 
cause she  had  been  substantially  a  party  to  all 
the  negotiations  which  resulted  in  a  peace  be- 
tween lierself  and  England  and  between  En- 
gland and  the  United  States ;  with  a  full  knowl- 
edge by  the  Spanish  negotiators  that  the  bound- 
aries between  England  and  the  United  States 
had  been  fixed  in  the  line  of  31  deg.  from  the 
Mississippi  to  the  Appalachicola  or  Chattahoo- 
chee.  Spain  conceded  it. 

After  Uie  Treaty  had  been  made,  however.  It 
was  suggested,  as  the  treaties  with  England  had 
been  made  with  the  United  States,  ana  not  with 
the  State  of  Georgia,  that  the  former  might 
claim  the  territory  between  81  deg.  north  and 
the  line  from  the  YazxK)  to  the  Chattahoochee, 
upon' the  ground  that  the  King  had  extended 
Florida  to  the  latter,  or  limited  Georgia  to  that 
tine  after  be  had  declared  the  southern  line  of 
Georgia  was  to  be  the  northern  line  of  Florida. 
But  tne  United  States  did  not  at  any  time  assert 
such  a  claim.  It  could  not  well  have  been  done 
upon  principle,  after  the  United  States  had  re- 
jected those  papers  as  giving  any  ground  of 
claim  to  Spain  and  had  insisted  on  the  negotia- 
tion upon  the  southern  boundary  of  the  United 
States  as  defined  In  the  Treaty  of  Peace  with 
England  upon  the  ground  that  it  hsd  been 
from  1768  the  boundary  of  Georgia.  It  may 
not  be  amiss,  however,  to  notice  as  a  historicu 
fact,  the  objections  which-  were  made  agaiort 
the  availableness  of  these  documents  for  the 
extension  of  the  boundary  of  Florida  to  the 
Yazoo  when  they  were  first  produced.  No 
patent  could  be  found  from  the  King  under  the 
great  seal  of  Great  Britain  for  such  a  purpcne. 
There  was  no  record  of  such  a  grant  in  the 
Board  of  Trade,  nor  in  any  other  of  the  ar- 
chives of  England  concerning  her  possessions 
in  America.  It  could  not  he  found  in  the  ar- 
chives of  Florida.  '  Without  such  a  patent,  or 
a  proclamation  in  the  nature  of  a  patent  for 
such  a  purpose,  no  colonial  claim  for  territory 
was  complete. 

Such  was  and  has  been  the  uniform  basii  of 
colonial  limitf ;  and  ll  is  somewhat  remarkable 
that  in  no  instance  besides  of  English  colonial 
grant,  is  the  King's  patent  wanting.  In  this  in- 
stance, the  extension  is  Tested^exctusively  upon 
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two  commisnoiu  to  two  Oovemon  of  West 
Florida;  one  three  years  after  the  petiUon  from 
tbe  Board  of  Trade,  to  Governor  Eliott  in  1767, 
tad  the  oth<'r  to  Governor  Chester  io  1770.  In 
the  first  there  is  a  recital  of  the  boundaries  of 
West  Florida,  when  Governor  Johnstone  re- 
Gcired  his  commission  in  1763,  followed  by  this 
declaration,  that  the  King  had  recited,  by  letters 
patent  under  the  great  sea)  of  Great  Britain,  his 
graat  of  botiDdanes  for  Florida  as  to  its  north- 
ern line  of  31  deg.  from  tbe  Mississippi  to  the 
Cbitlaboochee  and  extended  them  to  tbe  Ya- 
408*]  zoo,  by  a  line  drawn  from  *it  on  the 
Mississippi  to  the  Appalacbicola.  The  same 
bouDdarr  was  given  in  the  commission  to  Gov- 
enior  Chester.  There  is  no  doubt  that  Gov- 
ernois  Eliott  and  Cheater  permitted  settlements 
and  gave  grants  for  land  within  the  limits  of 
these  commissions  from  their  dates  until  Flor- 
ida became,  in  1783,  by  a  retrocession  from 
Eogland,  again  a  part  of  the  dominions  of  His 
Catholic  Majesty.  From  these  circumstances, 
a  patent  from  tbe  King  for  tbe  enlargement  of 
Florida  was  presumed.  It  was  not  unreasonable 
that  it  should  be.  But  it  was  not  conudered 
by  the  United  States  that  Its  operation  could 
aet  aside  the  previous  grant  to  the  colony  of 
Georgia  of  the  same  territory,  as  the  King,  in 
his  treaties  with  the  United  States,  bad  recog- 
nized the  line  of  the  latter  as  the  boundary  of 
Florida,  and  that  it  bad  been  accepted  in  that 
character  by  the  United  States  as  its  southern 
boandaiy.  In  fact,  admitting  that  the  King's 
patent  had  been  given,  bis  TreiUy  with  tue 
United  States  was  a  revocation  of  it;  and  Bpain 
could  not  claim  from  its  Treaty  with  England 
any  right  to  the  extension,  that  having  been  a 
politioil  act  of  the  King  of  England  for  the 
beoefltof  hisown  subjects,  when, by  his  procla- 
mitioo  of  1763,  Florida,  as  it  had  lieen  acquired 
from  ^Nun,  was  for  the  first  time  erected  into 
the  two  distinct  governments  of  East  and  West 
Florida. 

Itappears,  from  what  has  been  said,  that  the 
fimils  of  Georgia,  after  the  settlement  of  her 
territorial  dispute  with  South  Carolina,  were 
Dot  quesliooed ;  in  other  words,  that  they  had 
been  rightly  asserted  in  the  Act  of  178S,  and 
that  such  portion  of  the  State,  afterwards  des- 
ignated as  tbe  Mississippi  Territory ,was  within 
ns  acknowledged  boundary.  Georgia  ttecame 
tbeo  for  tbe  first  lime  in  a  condition  to  transfer 
to  the  United  States  its  unsettled  territory.  In 
leas  than  a  year  after  the  last  appeal  from  Coo- 
Krees  to  tbe  State  to  do  so,  her  delegates  in 
Congress  were  authorized  to  make  a  cession  of 
■  part  of  It.  The  b^innlng  of  it  was  at  the 
idddle  of  the  Chattahoochee,  where  it  is  inter- 
Kcted  by  tbe  thirty-first  degree  of  north  lati- 
tode;  thence  due  north  one  hundred  and  forty 
British  statute  miles;  thence  due  west  to  the 
middlcof  the  River  Mississippi;  thence  down 
Uie  middle  of  the  river  where  it  intersects  the 
thirty-first  degree  of  north  latitude;  thence  along 
tbesaidd^ireetothebeginning.  The  quantity  of- 
fered,  and  the  coadltions  upon  which  it  was  to  be 
ceded,  were  objected  to  by  the  United  States. 
U  was  particularly  unacceptable  to  Congress, 
because  such  a  cession  left  a  larger  portiou  of 
unsettled  territory  within  the  State  undisposed 
of,  and  interfered  with  the  original  obligation 
ud  hitention  of  Congress  to  establish  m  the 
uuettled  territories  which  might  be  relin- 
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quished  by  the  Slates  to  the  United  States, 
other  States,  to  become  a  part  of  the  Union 
uf)on  an  entire  equality  with  the  rest.  Congress 
•refused  to  accept  the  cession  tendered,  [*40& 
at  the  same  time  offering  to  accept  from 
Georgia  all  her  territorial  claims  weot  of  tbe 
River  Appalacbicola,  or  west  of  a  merid  Ian  line 
running  through  or  near  the  point  where  that 
river  intersects  the  thirty-first  dtsree  of  north 
latitude.  Georgia,  in  turn,  refusecTthe  proposal 
of  the  United  States,  and  thenceforward  main- 
tained her  jurisdiction  within  her  limits,  until 
a  cession  was  made  of  her  unsettled  territory  to 
tbe  United  States  in  1803.  In  1189  an  Act  was 
passed  by  the  State  reserving  to  certain  persons 
and  companies  pre-emption  rights  to  her  lands. 
In  1795,  by  another  Act,  in  which  the  territori- 
al jurisdit^ion  of  the  State  was  re-asserted, 
Gsorfda  granted  and  transferred,  for  valuable 
considerations,  to  several  companies,  all  of  her 
territory  bordering  westwardly  on  tbe  Missis- 
sippi River,  in  distinct  tracts.  Among  others, 
a  tract  comprehending  a  part  of  what  was  sub- 
sequently declared  by  Congress  to  be  the  Mis- 
siraippi  Territory.  The  prices  for  some  of 
these  alienations  were  paia  Into  the  treasury  of 
the  State,  and  patents  for  them  were  issued  by 
the  Governor.  At  the  next  session,  however, 
of  the  General  Assembly,  the  Act  of  1795  was 
declared  to  be  void  on  account  of  the  fraud, 
bribery,  and  corruption  b^  which  it  had  been 
passcii.  But  the  companies  to  which  Georgia 
had  conveyed  had  sold  part  of  the  land  to  inno- 
.cent  purchasers  before  the  Revoking  Act  was 
passed.  They  appealed  to  Congress  tomaintiun 
them  in  their  rights,  as  well  against  auy  future 
claim  of  Georgia,  as  against  auy  claim  that  the 
United  States  might  make  to  the  land  which 
had  been  conveyed  by  Georgia,  Unfavorable 
at  first  as  these  sales  by  Georgia  were  to  a  trans- 
fer of  its  unsetth^  territoir  to  the  United  States 
for  the  common  benefit  of  all  the  States,  they 
contributed  to  that  result  afterward.  The 
action  of  tJtie  State  bad  involved  it  in  difficul- 
ties of  a  very  uncertain  termination  in  a  legal 
point  of  view.  It  had  just  been  released  from 
an  unpleAsant  litigation  (American  State  Papers, 
Public  Lands.  Vol.  I.,  p.  167;  MouUi-uetal.  v. 
The  of  Oeorgia,noi  reported),  growing  out 
of  an  Act  passed  by  the  State  in  1789,  convey- 
ing lands  between  the  Mississippi  and  Tombig- 
bee  rivers  to  the  Vir^nia,  South  Carolina,  and 
Tennessee  Yazoo  cump«nieB,  by  tbe  11th 
amendment  of  the  Constitution,  by  which  the 
States  wete  declared  not  to  bo  suable  in  the 
courts  of  tbe  United  States  by  citizens  of  an- 
other state  or  by  citizens  or  subjects  of  a  foreign 
state.  This,  however,  did  not  conclude  the 
rights  of  tbe  parlies  in  favor  of  the  State  to  tiie 
lands  which  the  Stale  had  contracted  to  convey 
to  them.  The  right  of  the  btate,  too,  to  large 
bodies  of  land  within  the  Yazoo  and  its  soutn- 
ern  boundary,  was  doubtful  on  account  of 
grants  from  Spain  before  it  had  ceded  Florida 
to  England;  from  England, also,  on  account  of 
such  as  *bad  been  made  under  (lie  au-  ['410 
ihority  of  the  governors  of  West  FlorWa;  and 
by  Spain  again  after  the  retrocession  of  the  ter- 
ritory to  it  by  England  in  17H8.  But  the  great- 
est difficulty  in  tbe  way  of  the  State  cooliuuing 
to  hold  its  uDsettled  territory.was  that  the  Indian 
title  had  ouly  been  extinguished  to  about  three 
millions  of  acres  out  of  fifty  millions.   At  one 
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time  the  Indians  were  not  inclined  to  sell;  the 
State  was  not  in  a  pecuniary  condition  to  buy 
them  out  The  Indians  were  fonnidable  in 
tribes  and  numbers.  Their  habitations  and 
tbeir  hunting  grounds  covered  the  larger  part 
of  the  State.  Its  white  population  was  then 
small,  and  too  scattered  for  warlike  concentra- 
tion a^inst  Indian  hostilities  or  their  casual 
incursions  into  the  white  settlements  for  plun- 
der. Th^  were  masteis  of  the  forest,  and  In- 
tervened all  over  the  State  between  the  white 
settlements,  so  that  no  one  of  them  could  have 
intercourse  or  give  aid  to  another  without  a 
license  to  psss  through  their  hunting  grounds 
or  at  the  nak  of  attempting  it  without  permis- 
sion. On  the  other  hand,  white  men  in  num- 
bers, no  longer  under  the  influenoes  of  social 
life,  or  caripg  notiiing  for  its  restrtinta,  hovered 
constantly  on  the  boroers  of  the  Indians,  exas- 
perating them  by  depredations  and  misleading 
them  into  all  the  excesses  of  a  corrupt  civiliza- 
tion, or  into  feuds  with  each  other  or  forays 
against  the  whites.  Each  day  was  an  anticipa- 
tion of  attack,  and  when  the  night  came  repose 
was  only  taken  with  the  rifle  ready  to  repel  it. 
In  this  condition  of  things,  and  without  any 
efficient  power  in  the  State  to  make  a  change, 
it  became  necessary  for  the  United  States  to 
use  its  constitutional  right  to  give  relief.  That 
was  not  so  much  a  matter  of  choice  as  it  was 
of  obligation.  Constitutionally  they  could 
alone  regulate  commerce  with  the  Indian  tribes. 
Constitutionally  they  had  the  power  to  make 
war;  their  obllgattcm  was  to  bear  Its  expenses 
and  defend  the  States  against  it  in  whatever 
way  it  might  happen;  and  constitutionally 
Congress  was  bound  to  guard  agdnst  war,  to 
prepare  for  and  prevent  it,  from  whatever  quar- 
ter it  might  be  likel^v  to  come.  The  recent 
Treaty,  too,  with  Spain,  bound  that  nation  and 
the  United  States  to  restrain  the  Indian  tribes, 
in  the  territories  of  each,  from  war  among 
themselves,  and  from  such  as  miriit  lead  to  ag- 
gressions upon  the  territories  of  either  nation. 
Added  to  such  considerations,  the  people  who 
had  settled  to  the  west  of  the  Chattahoochee, 
between  it  and  (he  Yazoo  River,  claimed  from 
the  United  Slates  the  protection  which  Georgia 
could  not  give ;  and  they  asked  for  a  securer 
and'  more  definite  political  organization  than 
they  had  had  either  under  English  or  Spanish 
rule,  or  from  Georgia  leeislation. 

Nine  years  had  gone  by  since  the  failure  of 
the  last  attempt  to  obtain  it,  without  anything 
41  1*J  having  been  substantially  done  *by 
Georgia  to  transfer  to  the  United  States  its 
unsettled  territory,  in  compliance  with  the 
resolution  of  Congress  of  1760.  All  the  other 
States  had  done  so.  It  was  not  Hkoly  at  the 
time,  that  It  would  be  done  for  some  years  yet. 
Under  such  circumslances.  Congress,  still 
thinking  that  the  United  States  had,  under  the 
cession  of  South  Carolina,  a  right  to  territory 
in  Georgia,  passed  the  Act  of  the  7th  April, 
1798,  for  the  amicable  settlement  of  limits  with 
the  State  of  (}eoT:g^.  and  authoiizing  the 
establishment  of  a  government  In  the  Hisris- 
sippi  Territory.  It  was  done  with  an  express 
recognition  of  Georgia's  right  of  soil  and  Juris- 
diction In  the  Territory.  (Sec.  6  of  the  Act.) 
This,  however,  did  not  satisfy  that  State,  and 
she  remonstrated  to  Congress  against  IL  But  the 
political  necessity  under  whidi  Congress  had 
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been  called  upon  to  act, soon  became  obvious  to 
all,and  to  none  more  thim  to  Uie  people  and  the 
Legislature  of  Qein^.  It  is  not  necessary  to 
give  an  account  of  all  that  passed  from  that 
time  to  the  transfer  of  the  territory  to  the 
United  States.  Three  of  Georgia's  most  dis- 
Unguished  citizens  were  appointed  commission- 
ers to  negotiate  with  three  others  of  national 
reputation  upon  the  part  of  the  United  States 
for  a  cesdon,  and  happily  that  was  done  in 
1803,  which  had  been  so  long  delayed;  thus 
consummating  that  great  policy  of  our  early 
national  existence,  from  which  so  many 
States  have  been  added  to  the  Union. 

From  the  account  which  has  been  given  of 
the  territorial  claims  of  Georgia,  and  her  legis- 
lation concerning  them,  with  that  South 
Carolina  denying  them,  and  the  final  adjust- 
ment of  the  dilute  between  these  States  and  ! 
that  of  the  Umted  States  for  the  cession  by  ' 
Georgia  of  her  unsettled  territory,  we  have 
learned  that  when  Georgia  did  cede  it  to  the 
United  States,  that  die  was  then  in  ponesrion, 
and  had  a  right  to  all  the  land,  subject  to  the 
Indian  title,  which  that  State  bad  (leclared  to 
be  within  her  limits,  except  so  much  as  there 
was  between  the  Tugaloo  and  Keowee  Riven,  | 
which  Georgia  had  ceded  to  South  Carolina  by 
the  Convention  of  1787.  We  further  learn,  that 
the  adjustment  with  South  Carolina,  left  in 
Georgia  the  Chattahoochee  River  from  its 
source  to  the  Slst  degree  of  north  latitude,  as  j 
Georgia  had  claimed  her  limits  to  be,  unce  the  i 
Eing^s  patent  to  Sir  James  Wright,  In  1704. 

In  other  words,  that  the  Chattahoochee,  from 
its  source  to  that  point,  was  at  all  times  after 
that  patent  within  Georgia,  with  the  right  of 
soil  and  Jurisdiction  when  its  unsettled  territory 
was  ceded  to  the  United  States.  This  fact 
being  so,  it  gives  us  a  key  from  the  laws  of 
nations  to  aid  us  in  the  Interpretation  of  its 
cession  as  to  the  tmundary  between  Georria 
and  Alabtuna,  which  must  prevail,  as  it  woud 
in  all  other  cases,  *where  there  may  be  [*418 
a  transfer  by  one  nation  of  a  part  of  its  territory 
to  another,  with  a  river  for  its  boundary,  with- 
out an  express  stipulation  for  the  relinquiali- 
mcnt  of  the  rights  of  soil  and  jorisdlction  over 
the  bed  of  such  river. 

The  rule  ^^rvjrenftum,  to  which  we  refer,  is 
not  now  for  the  first  time  under  the  ccajslder- 
ation  of  this  court.  We  are  relieved,  then, 
from  its  discussion,  by  citations  from  Vattel 
and  other  writers  upon  the  laws  of  nations,  to 
show  what  It  is;  but  It  will  be  found  in  tbeSftl 
chapter  of  Vattel.  Among  the  writers  after 
him  it  is  not  controverted  by  any  one  of  them. 
Besides,  it  Is  according  to  what  bad  been 
ancientiy  the  practice  oi  oations,  substantiated 
by  an  adherence  to  it  down  to  our  own  timea. 
In  Handtey's  Leimee  v.  Antfumy,  5  WheaL.S79, 
this  court  said,  by  its  organ,  Ckuff  Jw^iee  Mar- 
shall, "when  a  great  river  is  the  boundary  be- 
tween two  nations  or  states,  if  the  ori^nal 
property  is  in  neither,  and  there  be  no  conw- 
tion  aboilt  it,  each  holds  to  the  middle  of  the 
stream.  But  when,  as  In  this  case,  one  state  Ik 
the  original  proprietor,  and  grants  territory  m 
the  one  side  only,  it  retains  the  river  within  ila 
domain,  and  the  newly  created  state  eitoidato 
the  river  only."  The  river,  however,  il 
boundary 

Qeorgia  was  certainly  the  original  piupiMuv 
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of  tbe  Rirer  Chattahoochee  to  81  degrees  north, 
when  her  territory  west  of  It  was  ceded  to  tbe 
Uaited  States,  and  that  cession  must  be  under- 
stood 10  have  been  made  under  the  rale,  unless 
hy  tenns  In  her  grant  to  the  United  Statee  it 
wu  taken  out  of  it.  with  the  view  to  give  to 
tbeoew  State  which  was  to  be  formed  out  of 
tbe  eenioa.a  oo-equality  of  soil  and  jurisdiction 
in  tbe  river  which  was  to  separate  them.  In  the 
intcrpr^ation  of  tbe  boundary  which  €^rgia 
Tetuned  for  itaelf  apoo  the  Chattahoochee,  it 
must  be  kept  in  mind  that  thecesaion  was  made 
in  ccmtemplation  of  a  new  state  to  be  formed 
vitii  tbe  Chattahoochee  as  a  part  of  its  bouod- 
axj.  National  considerations  then  entered  into 
tbe  spirit  of  the  transfer  with  which  its  emi- 
nent neKotiators  on  both  sides  were  familiar.' 
If  we  disregard  them  now,  and  pernoit  our- 
selves to  view  this  question  in  the  narrower 
faaitaof  vertial  deflniUons,  and  upon  tbe  piin- 
dflm  upon  which  private  rights  were  adjusted 
OB  rivers,  between  proprietors  of  land  on 
other  side  oi  them,  we  should  do  so  forgetting 
all  tbe  circumstances  and  objects  for  which  tbe 
ctasoD  was  made,  the  parties  to  it,  and  tbe 
new  puty  thai  was  to  be  brought  out  of  it  as 
an  tod^wndent  state. 

Bat  we  will  now  examine  the  article  In  the 
413*1  cession  for  the  'boundary  of  Georgia 
upon  toe  Chattahoochee,  for  we  think  its  terms 
are  coincident  with  tbe  principle  of  national 
law,  under  which  we  have  put  this  question. 

We  give  the  article  entire,  intending,  after 
it  has  Seen  done,  to  use  it  with  direct  reference 
to  tbe  cases  in  bond  as  to  the  question  of 
boundaiyon  the  Chattahoochee  Itiver,  between 
the  Stales  of  Qeorgia  and  Alabama,  w  that 
qnestitm  was  raised  in  tbe  courts  below. 

"Tbe  State  of  Qeorgia  cedes  to  the  United 
Slates  all  the  right,  tide,  and  claim,  which  the 
Hid  State  has  to  the  jurisdiction  and  soil  of  all 
the  lands  situated  within  the  boundaries  of  the 
United  StMes,  south  of  the  State  of  Tmnessee, 
and  west  of  a  line  beginning  on  the  western 
bank  of  the  Chattahoochee  River,  where  tbe 
suae  crosses  Uie  boundary  line  between  tbe 
United  States  and  Spain,  running  thence  up 
the  mid  River  Chattahoochee  and  along  tbe 
western  bonk  thereof,  to  the  great  bend  there- 
of, next  above  the  place  where  a  certain  creek 
or  river  called  Uchee  (being  tbe  first  consider- 
sUe  stream  on  the  western  side  above  the  Cus- 
■eiuand  Coweta  towns),  empties  into  the  said 
€bsttahoochee  River:  thence  in  a  direct  line  to 
Nkcajack,  on  the  Tennessee  River;  thence 
cnaaing  tbe  said  last-mentioned  river,  and 
tbence  mnoing  up  the  said  Tennessee  River, 
ud  along  the  western  bank  thereof  to  the 
iouibem  Doandary  lUie  of  the  State  of  Ten- 
usiee." 

Tbe  plaintiff  in  error  derives  his  title  to  tbe 
IsDd  which  he  claims  from  the  State  of  Qeorgia 
Slid  his  right  to  construct  a  dam  across  tbe 
Chattahoocmee  to  the  point  where  it  terminates 
on  tbe  western  bank  under  that  title  and  tbe  con- 
vention by  which  Qeorgia  ceded  her  unsettled 
terriiOTv  to  the  United  States.  He  claims  that 
hk  fauM  runs  across,  from  tbe  eastern  bank  of 
tte  Chattahoochee  to  the  bank  on  the  western 

I.— Tbe  ofMnmlssioDera  on  tbe  part  of  tbe  United 
SUtec  were  Hr.  MadlaoD,  Mr.  QalbiUn,  and  Mr.  Un- 
eoln.  Tbose  on  tbe  part  of  Oeorffia  were  James 
JaAsm,  Abraham  Baldwin,  and  John  UlUedge. 
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side.  The  defendant  in  error  claims  under  a 
patent  from  tbe  United  States  to  himself  to 
fractional  section  11,  township  7,  range  SO.and 
proved  title  to  himself  to  lots  1.  S,  3.  4,  In  the 
Town  of  Qerard,  in  Russell  County,  Alabama, 
speciflcally  described,  in  some  of  ssid  counts  of 
his  declaration,  as  land  having  for  its  eastern 
boundary  the  State  of  Qeorgia,  and  is  immedi- 
ately west  of  the  Cbaltahoocbee  lUver,  on  ^ 
bank  thereof. 

In  the  first  case.  No.  121,  It  was  ruled  by 
the  court  below,  tlut  the  line  established  by  the 
articles  of  cession  was  tbe  line  impressed  by 
ordinary  low  water.  In  the  case  from  tbe  Cir- 
cuit  Court  of  tbe  United  States  for  tbe  District 
of  Qeorgia,  tbe  Judge  instructed  tbe  jury  that 
tbe  line  was  to  be  drawn  on  and  along  the 
western  bank  of  the  Cbattaboochee  River  at 
low  water  mark,  when  the  river  was  at  its  low- 
est state. 

From  the  Ull  of  exceptions,  in  the  first  case, 
it  appears  that  '"immediately  at  the  [*4]4 
plaintiff's  lands  and  lots,  the  banks  of  the  river 
are  from  fifteen  to  twenty  feet  high  on  both 
sides,  abrupt  above  and  below  for  considerable 
distances.  The  high  banks,  however,  do  not 
extend  down  to  the  water's  edge  at  ordinary 
low  water.  The  bed  of  the  river  at  this  point 
is  about  two  hundred  yards  wide  from  bank  to 
bank;  by  tbe  bed  is  meant  the  space)  between 
these  abrupt  and  high  banks;  and  is  composed 
of  rocks  and  slues  among  the  rocks  from  one 
side  to  the  other.  Ordinary  low  water  and  ex- 
treme low  water  together  prevail  for  about  two 
thirds  of  tbe  year,  during  which  time  tbe  river 
is  confined  to  a  channel  about  thirty  yards 
wide,  leaving  tbe  bed  of  the  river  as  above  de- 
scribed, exposed  on  each  side  of  this  channel 
from  thirty  to  sixty  yards.  Immediately  under 
the  western  abrupt  and  high  bank,  and  within 
tbe  latitude  of  the  north  and  south  boundary 
line  of  plaintiff's  land,  those  lines  being  drawn 
down  to  the  water's  edge,  and  In  the  bed  of  the 
river,  as  above  described,  east  of  the  western 
abrupt  and  high  bank,  the  plaintiff  erected  a 
mill  previous  to  1842,  and  continued  in  the  pos- 
session and  use  of  it  until  overflowed  by  de- 
fendant's dam.  The  place  on  which  tbe  mill 
is,  is  covered  with  water  in  ordinary  high  water, 
but  is  bare  and  dry  in  ordinary  low  water. 

' '  To  supply  bis  mill  with  water,  the  plaintiff 
had  erected  a  cross  dam,  which  ran  in  a  north- 
east direction  into  tbe  river,  and  supplied  his 
mill  witb  water  at  all  seasons,  by  diverting  a 
portion  of  the  stream  to  tbe  mill,  which  passed 
again  into  the  river  above  the  defendant's  dam: 
and  tbe  plaintiff  bad  blown  out  a  rock  to  give 
room  to  his  mill  to  WOTk." 

The  evidence  in  the  case,  from  the  Circuit 
Court  of  OeoTgia,  in  respect  to  the  situation  of 
the  plaintiff's  mill  and  the  description  of  tbe 
river,  is  BubBtantially  the  same. 

It  appears  from  it,  that  tbe  mill  of  tbe  plaint- 
iff, by  his  own  showing,  is  in  the  bed  of  the 
river,  to  the  east  of  the  abrupt  bank,  by  tbe 
prolongation  of  bis  north  and  south  boundary 
line  from  the  bank;  which  he  claims  a  right  to 
prolong,  from  his  being  the  owner  of  the  land 
to  tbe  bank  of  the  river,  as  a  riparian  right. 

Upon  this  evidence,  the  court  In  Alabama 
charged  the  jury,  that  one  passing  from 
Qeorgia  to  Alabama,  across  the  Chattahoochee 
River  at  ordinary  low  water,  would  be  upon 
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the  bank  aa  soon  as  he  left  the  water  on  the 
western  side,  although  an  inappreciable  dis- 
tance from  tbe  water,  and  that  the  Hne  de- 
scribed in  the  Treaty  of  Cession  from  Georgia 
to  the  United  Slates,  aa  running  up  said  river, 
and  along  the  western  bank  thereof,  U  the  line 
imprrased  upon  the  land  ordinary  low  water: 
and  if  they  believed  plaintiff's  mdl  was  west 
415*1  of  that  *line,  and  defendant's  dam 
backed  the  water  so  as  to  obstruct  the  operation 
of  the  mill,  the  plaiaiiff  was  entitled  to  recover. 
The  defendant  in  this  case  excepted  lo  the 
charge,  and  asked  tbe  court  Lo  instruct  the  jury, 
if  the  Inuk  of  tbe  livo*  was  ordinary  low  water 
mark,  that  the  plaintiff  had  no  right  to  the  use 
of  the  water  at  that  stage,  which  the  court  re- 
fused to  give.  In  the  case  from  the  United 
States  Circuit  Court,  the  defendants  below — 
plaintiffs  in  error  here — prayed  the  court  to  in- 
struct tbe  jury,  that  the  true  interpretation  of 
the  article  of  cession  requires  tbe  boundary  line 
'  between  Georgia  and  Alabama  to  be  drawn  on 
and  along  the  western  bank  of  the  Chattahoo- 
chee lUver;  and  that,  wherever  the  jury  might 
find  that  bank  to  be,  the  jurisdiction  and  limits 
of  Alabama  must  terminate,  and  cannot  pass 
to  the  eastward  of  the  same;  but  that  all  east 
of  such  line,  whether  it  be  land  or  water,  is  in- 
cluded within  the  limits  and  jurisdiction  of 
Georgia;  and  no  grant,  from  the  United  States 
or  the  State  of  Alabama,  can  confer  title  to  any 
part  of  the  same,  either  directly  or  indirectly, 
by  virtue  of  such  grant,  or  as  an  incident  to  the 
same.  This  prayer  was  refused ;  and  the  court 
instruct  the  jury,  that  the  boundary  line  be- 
tween the  States  of  Ocorgia  and  Alabama  was 
to  be  drawn  on  and  along  the  western  bank  of 
the  river,  at  low  water  mark,  when  tbe  river 
was  at  its  lowest  stage. 

In  onr  view,  the  words  of  the  cession  have 
the  same  meaning  in  law  that  they  have  in 
common  parlance.  They  are  not  at  all  uncer- 
tain, if  taken  coooectively,  as  to  the  locality 
intended  for  the  western  line  of  Georgia  on  the 
Chattahoochee.  Separate  the  word  "bank"  from 
"  on  and  along  the  bank,"  and  consider  it  only 
in  connection  with  the  other  words,  "running 
up  the  river."  and  it  might  be  inferred  that  the 
water  of  the  river,  at  some  stage  of  it,  was  to 
be  the  boundary,  and  that  those  owning  the 
land  on  either  side  were  riparian  proprietors. 
utiqfie  ad  JUum  aqua.  But  not  so  when  they  are 
considerwl  together,  as  we  will  presently  show. 

When  tbe  commissioners  uwd  the  words 
"bank  '  and  "river."  ther  did  so  in  the  popular 
sense  of  both.  When  banks  of  rivers  were 
spoken  of,  those  boundaries  were  meant  which 
containtheir  waters  at  tlieir  highest  flow;  and  In 
that  condition  they  make  what  is  called  the  bed 
of  the  river.  Tbey  knew  that  rivers  have  banks, 
shores,  water;  and  a  bed;  and  that  tbe  outer 
line  on  tbe  bed  of  a  river,  on  either  side  of  it, 
may  be  distinguished  upon  every  stage  of  its 
water,  high  or  low ;  at  its  highest  or  lowest  cur- 
rent. It  neither  takes  in  overflowed  land  be- 
yond tbe  bank,  nor  includes  swamps  or  low 
•  grounds  liable  to  be  overflowed,  but  reclaim- 
able  for  meadows  or  agriculture,  or  which, 
being  too  low  for  reclamation,  though  not 
41o*J  always  covered  *with  water,  maybe 
used  for  cattle  to  range  upon,  as  natural  or  un- 
inclosed  pasture.  But  it  may  include  spots 
lower  than  the  blufl  or  bank,  whether  there  is 
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or  is  not  a  growth  upon  them,  not  forming  a 
part  of  that  land  which,  whether  low  or  high, 
we  know  to  be  upland  or  fast  lowland,  if  sudi 
spots  are  within  the  bed  of  the  river.  Such  a 
line  may  be  found  upon  every  river,  from  its  i 
source  to  its  mouth.  It  requires  no  scientific 
exploration  to  find  or  mark  it  out.  The  eye 
traces  it  in  going  either  up  or  down  a  river,  m 
any  stage  of  water.  With  such  an  understand- 
ing of  what  a  river  is.  as  a  whole,  from  its 
parts,  there  is  no  diflSculty  in  fixing  the  bound- 
ary line  in  question.  Wherever  thstouter  bed 
line  shall  be,  from  lis  be^nning  on  tlie  bank, 
at  tbe  gist  dejcree  of  north  Iwtude,  to  the 
mouth  of  the  Uchee.  on  tbe  western  side,  is 
tbe  western  boundary  of  Georgia  on  the  bank 
and  along  tlie  back  running  up  tbe  River  Chat- 
tahoochee. 

If  the  languageof  tbe  article  had  been,  "  be- 
ginning  on  the  western  bank  of  the  Chattahoo- 
chee, and  running  thence  up  the  river,"  and  no 
more  had  been  said,  the  middle  thread  of  the 
river  ordinanly,  and  without  any  reference  to 
the  fact  that  Georgia  was  the  proprietor  of  tbe 
river,  it  would  have  been  said  to  oe  the  divid- 
ing line  between  the  two  States.  But  there  is 
added,  "running  up  the  said  River  Chattahoo- 
chee and  along  the  western  bank  thereof." 
This  last  controls  any  uncertainty  there  may 
be;  for  if  the  first  call  or  ob;|ect  to  locate  the 
line  is  the  bank  of  tbe  river,  it  is  plain  that  the 
western  limit  of  Georgia  on  and  along  tin  bank 
of  the  river,  must  be  where  the  bank  and  the 
water  meet  in  its  bed  within  the  natural  chan- 
nel or  passage  of  the  river.  Tbe  words  ' '  along 
tbe  bank,"  ulded  to  tbe  words  "  on  the  bank, 
distinguish  this  case  from  all  of  those  in  which 
courts  have  had  the  greatest  difficulty  where  a 
line  was  to  be  fixed  when  it  1b  on  the  bank  with- 
out a  call  for  the  stream  or  along  the  river,  or 
up  or  down  the  river.  (An^ll,  19.)  Along 
the  bank,  is  strong  and  definite  enough  to  ex- 
clude the  idea  that  any  part  of  the  river  or  its 
bed  was  not  to  be  within  the  State  of  Georgia. 
It  controls  any  legal  implication  of  a  contrary 
character.  Such  a  line,  too,  ntisflea  the  calb 
on  and  along  the  bank  in  the  navigable  and 
unnavigable  paria  of  the  river.  In  the  former, 
Alabama  has  all  the  uses  of  the  river,  includ- 
ing the  use  of  the  western  bank  for  navigatjcm 
and  commence,  which  the  State  of  Georgia  can 
claim.  In  that  part  of  tbe  river  not  navigable. 
Georgia  has  both  soil  and  jurisdiction  for  all 
such  purposes  as  are  implied  by  both,  and  the 
stream  or  water  of  the  river  for  all  such  pur- 
poses as  it  mi^  be  used  in  any  stage  of  the 
water. 

Such  a  line  may  be  made  certain  on  every 
part  of  the  river,  whatever  ma^  be  thechangra 
on  the  western  bank  from  washiogs,*lhe  [*417 
abrasiona  of  extraordinvy  floods,  or  from  any 
of  those  sudden  causes  which  in  nature  change  I 
the  beds  of  rivers.  In  such  cases  the  propne-  | 
tors  would  continue. to  hold  according  to  the  j 
original  boundaries  of  their  grants.    We  re- 
peat, "along  the  bank  thereof, '  is  the  cootrot- 
ling  call  in  toe  interpretation  of  the  cession.  It 
excludes  the  idea  that  a  line  was  to  be  traced  ' 
at  tbe  edge  of  the  water  aa  tliat  may  be  at  one 
or  another  time  or  at  low  water,  or  the  lowest 
low  water.   Water  is  not  a  call  In  the  descr^- 
tion  of  the  boundary,  though  the  river  is;  and 
that,  as  we  have  shown,  wea  not  mean  water 
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tlaoe,  but  banks,  dwres,  water  and  the  bed  of 
the  riTer.  If  water,  as  one  of  the  river's  parts, 
bad  been  meaot,  it  would  have  been  so  ex- 


Tbe  call  is  for  the  bank,  the  fast  land  which 
cooQiKs  the  water  of  Ibe  river  in  its  channel 
or  bed  in  its  whole  width,  that  is  to  be  the  line. 
Tbe  bank  or  the  slope  from  the  bluff  or  per- 
pendicnlar  of  the  bank  may  not  be  reached  by 
tbe  water  for  two  thirds  of  the  year,  still  the 
nto'  line  impmsed  upon  the  bank  tibove  the 
dope  is  the  line  required  by  the  commissioners: 
and  the  shore  of  the  river,  though  left  dry  for 
any  time,  and  but  occasionaily  covered  by 
water  in  any  staffe  of  it  to  the  bank,  was  re- 
tained by  Cfeot^a  as  the  river  up  to  that  line. 
Wlierevcr  it  may  be  found,  it  is  a  part  of  the 
Stale  of  Georgia,  and  not  a  part  of  Alabama. 
Both  bank  and  bed  are  to  ascertained  by  in- 
qxctioD.  and  the  line  is  where  the  action  of  the 
water  has  permanently  marked  itself  upon  the 
aoil.  Wherever  that  line  may  be,  is  to  be  de- 
termined in  each  trial  at  law  by  the  jury  upon 
proofa.  the  jury  being  instructed  by  the  court 
that  the  bed  of  the  river,  wherever  that  may  be, 
bekngs  to  Georgia,  whether  it  extends  at  cer- 
tain ^nis  to  the  face  of  the  bank  where,  from 
tiK  perennial  flow  of  the  water  there  is  no  mar- 
gin, or  to  other  points  where  there  is. 

We  must  reject,  altogether,  the  attempt  to 
tmce  the  line  by  either  ordinary  low  water  or 
low  water.  These  terras  are  only  predicable  of 
iboae  parts  of  rivers  within  the  ebb  and  Sow  of 
the  tides,  to  distinguish  the  water  tine  at  spring 
or  neap  tides.  Such  a  difference  is  uniform 
twice  within  eveir  month  of  the  year,  and  be- 
cause it  is  so,  it  is  termed  ordinary.  In  that 
part  of  a  river  in  which  there  is  no  ebb  and 
flow,  the  changes  in  the  current  are  irregular 
and  occasional,  without  fixed  quantity  or  time 
of  recurrence,  except  as  they  are  periodical 
with  the  wet  and  dry  seasons  of  the  year.  And 
low  water  u  the  farthest  receding  point  of  ebb 
Me.  Hot  do  we  think  that  the  interpretation 
of  this  article  is  aided  by  any  cases  upon  the 
rights  of  ri(Htfian  proprietors.  Such  rights  de- 
pfod  upon  calls  in  grants  for  land  either  from 
Horereignliin  having  an  equal  right  in  the 
ttream  to  the  thread  of  the  river.or  from  grants 
418*]  from  a  state  having  the  entire  *owner- 
dtip  of  a  river.  In  this  instance,  two  sover- 
etpties  were  dealing  for  a  cession  of  country 
mm  one  to  the  other,  with  a  river  as  a  bound- 
ary between  them  to  be  marked  on  that  bank 
of  it  from  which  the  ceded  land  was  to  com- 
mence. Now,  as  between  them,  there  were  no 
antecedent  calls  upon  the  river  to  raise  the 
qoestion  of  riparian  rights.  But,  on  the  con- 
tiaiy.  the  river  at  the  time  formed  a  part  of 
what  was  Georgia,  and  the  commissioners  ne- 
RHiated  upon  the  footing,  that  though  the 
Unilcd  States  had  formed  the  Mississippi  Ter- 
ritory, it  was  done  with  the  disclaimer  in 
terau,  that  it  in  no  way  whatever  should  affect 
tither  the  rights  of  sovereignty  or  soil  which 
Georgia  had  in  the  territory.  Moreover,  we  do 
not  utiok  that  the  commissioners  could  have 
coQtenplated  that  the  Stide  of  Geor^a  and  the 
United  States  were  to  have  a  divided  or  equal 
eomngnty  in  the  river,  or  that  the  United 
States  was  to  retain  any  right  of  soil  in  the 
«wne,  when  we  find  the  commissioners  in  terms 
caning  for  the  boundary  line  between  Bpaln 
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and  the  United  States  in  the  middle  of  the  Chat- 
tahoochee, and  then  transferring  the  western 
line  of  Georgia  to  the  western  bank  of  it. 

If  the  running  water  of  the  river  had  been 
intended  to  be  the  line,  and  that  the  United 
States  and  Georgia  were  to  have  an  equal  right 
of  soil  and  sovereignty  in  the  bed  of  the  river, 
on  the  western  bank,  why  was  it  that  the  mid- 
dle of  the  river,  at  latitude  31  degrees  north, 
was  abandoned  for  the  western  bank?  The  only 
answer  which  can  be  given  is,  that  Geor^a 
meant  to  retain  the  river  to  the  weatem  bank, 
and  that  the  United  States  conceded  it.  Again; 
the  extension  of  the  tine  from  the  middle  of  the 
river  at  that  point  to  the  bank,  necessarily  ex- 
cludes that  the  water  of  the  river  at  any  stage 
less  than  that  which  covers  the  bed  of  it,  was  to 
be  any  guide  for  the  line. 

We  think  that  the  iDStructions  given  by  the 
courts  below  were  erroneous. 

Our  interpretation  of  the  first  article  of  the 
cession  made  by  Georgia  to  the  United  States, 
is  that  the  western  line  of  Georgia  upon  the 
Chattahoochee  River,  from  its  beginning  in  the 
Slst  degree  of  north  latitude  to  the  great  bend 
thereof,  next  above  the  place  where  a  certain 
creek  or  river  called  Uchee  (being  the  first 
considerable  stream  on  the  western  nde,  above 
the  Cussetas  and  Coweta  townfi),  empties  into 
the  said  Chattaiioocbee  River,  is  a  line  to  run 
up  the  river  on  and  along  its  western  bank.and 
that  the  jurisdiction  of  Georgia  in  the  soil  ex- 
tends over  to  the  line  which  is  wahhed  by  the 
water,  wherever  it  covers  the  bed  of  the  river 
within  its  banks.  The  permanent  fast  land 
bank  is  referred  to  as  governing  the  line.  From 
tlio  lower  edge  of  that  bank,  the  bed  of  the 
river  commences,  and  Georgia  retained  the  bed 
of  the  river  frOra  the  lower  edge  of  the  bank  on 
*the  west  side.  And  where  the  bank  is  [*41t> 
fairly  marked  by  the  water,  that  water  level 
will  show  at  all  places  where  the  line  is. 

Mr.  JiuUce  Nelson; 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Alabama. 

Ingersoll,  the  plaintiff  below,  and  defendant 
here,  brought  an  action  against  Howard  for 
setting  back  the  waterof  the  River  Chattahoo- 
chee upon  his  lands  and  mill  by  the  erection  of 
a  dam  across  the  said  river,  at  the  City  ot  Co- 
lumbus, in  the  State  of  CJeorgia;  by  reason 
whereof  the  operations  of  his  mill  were  ob- 
structed, and  the  use  of  his  premises  Impaired. 

The  defendant  pleaded  the  general  issue. 

On  the  trial,  it  appeared  that  the  plaintiff 
was  the  owner  of  a  lot  of  land  held  nnder  a 
patent  from  the  United  States,  situate  on  the 
west  bank  of  the  Chattahoochee  River,  in  the 
State  of  Alabama,  opposite  the  City  of  Colum- 
bus, and  which  lot  had  for  its  eastern  boundary 
the  State  of  Georgia. 

This  river  has  high  bluff  banks  In  some  parts 
of  it  on  both  sides;  in  others,  the  banks  are 
low,  and  the  adjacent  lands  subject  to  inunda- 
tions in  high  water,  extending  for  nearly  a 
mile  from  the  bank.  At  the  plaintiff's  land 
the  banks  are  from  fifteen  to  twenty  feet  high 
on  both  sides,  and  somewhat  abrupt  above 
and  below  for  some  distance.  The  abrupt  and 
high  banks,  however,  on  the  plaintiff's  side  of 
the  river,  do  not  extend  down  to  the  water's 
edge  at  ordinary  low  water.  Between  the  high 
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bluff  and  the  water  at  this  stage,  the  distance 

variee  from  fifty  to  one  hundrm  and  fifty  feet; 
and  this  iniennediate  space  is  flat  bottom  land 
gradually  descending  from  the  base  of  the 
bluff  to  the  water  and  upon  which  flat  grow 
trees,  such  as  pines,  oaks,  gums,  poplars,  &c. 
Upon  this  flat,  the  plaintiff^  grist  mill  is  built, 
and  a  road  made  along  under  the  bluff  leading 
to  it.  There  is.  also,  a  saw  mill  and  cotton  gin 
factory  standing  upon  it.  And  a  small  por- 
tion of  the  flat  IB  al  times  put  upder  cultiva- 

tiOD. 

Iq  the  ordinary  state  of  the  river,  in  the  win- 
ter season,  the  water  covers  this  flat  about  half 
way  to  the  high  bluff,  extending  to  the  base  of 
a  bank  or  ridge  of  sand  and  gravel;  and,  in 
freshets,  the  water  covers  the  lUts  reaching  to 
the  bluff.  It  is  only  in  a  full  state  of  the  river, 
or  fr^ets,  that  the  water  overflows  Qxe  sand 
bank  or  ridge  before  mentioned. 

I  have  collected  these  facts  from  the  two 
~  cases  before  us  between  these  parties,  each  of 
which  involves  the  same  general  question. 

The  plaintiff  supplies  his  grist  mill  with 
water  by  a  wing  dam  extended  obliquely  into 
the  river. 

420*]  *The  defendant  erected  a  dam  across 
the  river,  some  three  hundred  yards  below  the 
plaintiff's  mill,  and  opposite  the  City  of  Colum- 
bus. The  dam  is  from  four  to  five  feet  high ; 
and  at  an  ordinary  stage  of  the  river,  the  water 
is  thrown  back  upoa  the  j^intiff's  mill  bo  as  to 
prevent  its  use.  The  defendant  possesses  a 
grant  of  the  bed  of  the  river  upon  which  his 
dam  is  erected,  derived  from  the  State  of 
Georgia,  and  extending  to  high  water  mark  on 
the  western  bank  of  the  river. 

The  court  charged  tlie  Jury,  that  a  person 
msdng  from  the  State  of  Georgia  across  the 
Biver  Chattahoochee  to  the  State  of  Alabama, 
at  ordinary  low  water,  would  be  upon  the  bank 
as  soon  as  he  left  the  water  on  the  western 
side;  and  that  the  line  described  in  the  Treaty 
of  Cession  from  Georgia  to  the  United  Slates, 
as  running  up  said  river,  and  along  the  w^tem 
bank  thereof,  is  the  line  impressed  upon  the 
land  by  ordinary  low  water;  to  which  charge 
the  defendant  excepted. 

The  defendant  asked  the  court  to  charge, 
that  if  the  bank  of  the  river  was  ordinary  low 
water  mark,  the  plaintiff  had  no  right  to  the 
use  of  the  water  at  that  stage;  which  was  also 
refused,  and  an  exception  taken. 

This  case  involves  a  question  of  much  higher 
Interest  and  important^  than  a  simple  decision 
upon  the  rights  of  these  parties,  as  the  court 
see  that  the  decision  cannot  be  resumed  without 
a  determination  of  the  boundsry  line  between 
two  sovereign  States,  for  a  distance  of  some 
one  hundred  and  fifty  miles.  The  facts  in  the 
records  are  few,  being  confined  to  a  description 
of  the  localities  respecting  this  boundary  at  the 
point  in  dispute,  and  the^w  that  are  disclosed, 
very  imperfectly  and  confusedly  stated.  It  is  to 
be  regretted  that  the  court  is  obliged  to  pass 
upon  a  question  of  this  magnitude  under  these 
embarrassments,  and  in  the  absence  of  any  op- 
portunity, on  the  part  of  the  two  States  mter- 
ested,  to  furnish  the  necessarv  topographical 
information  in  respect  to  the  River  Chattahoo- 
chee and  its  western  banks  for  the  whole  dis- 
tance within  which  they  constitute  the  bound- 
ary between  them. 
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Hiis  information  wouM  hwe  been  usefnl  to 
aid  the  court  in  a  proper  detennioation  of  the 
question,  and  would  naturally  have  been  fur- 
nished, if  the  controversy  had  been  between 
the  States  themselves. 

The  words  of  the  cession  of  Georgia  to  the 
United  States,  in  1802,  describing  the  boundary 
line  In  question,  and  which  are  material  to  be 
noticed,  are  as  follows:  Georgia  cedes  the  ter- 
ritory "  west  of  a  line  beginning  on  the  western 
bank  of  the  Chattahoochee  River,  runnioe 
thence  up  the  said  River  Chattahoochee,  and 
alone  the  western  bank  thereof  and  the  great 
bend;"  and  the  United  States  cede  to  Georgia 
all  their  rights  *to  the  territory  lying  [•42 1 
"  east  of  the  boundary  lide  herein  described  as 
the  eastern  boundary  of  the  territory  ceded  by 
Georgia  to  the  United  States." 

This  is  the  description  of  a  line  that  has  be- 
come the  boundary  between  Georgia  and  Alv 
bama,  for  a  distance  of  one  hundred  and  fifty 
miles. 

Two  constructions  are  contended  for,  arising 
out  of  the  description :  On  the  part  of  Georgia, 
it  is  claimed  that  her  boundary  extends  to 
higb  water  mark,  on  the  western  bank  of  the 
Chattahoochee  River  for  the  whole  length  of 
this  line.  On  the  part  of  Alabama,  that  it  stops 
at  ordinary  low  water-mark,  on  the  western 
bank  of  said  river. 

The  difference  is  very  matoial,  as  it  will  be 
seen  that  upon  the  former  oonstructttm,  AU- 
bama  can  have  a  water  <x  river  line  tot  her 
boundary  only  during  high  water  or  a  freshet, 
which  i»  but  an  occaoonal  and  temporary  state 
of  the  river;  and  consequently  the  owners  of 
the  land  on  the  Alabama  side,  for  the  greater 
portion  of  the  year,  and  for  all  practical  use  of 
the  water  for  aKricultural  or  hydraulic  pur- 
poses, would  be  deprived  of  a  river  boundary. 
And  this  difference  is  the  more  striking  when 
we  see,  from  the  evidence  in  the  record,  scanty 
and  meager  as  it  is,  the  strip  of  land  between 
the  high  bank  and  the  river,  that  is,  between 
high  and  ordinary  low  water  mark,  would  be 
from  ten  to  twenty  and  more  rods  in  widtj, 
varying  with  the  character  of  the  bank,  which 
would  belong  to  Geoi;gia,  or  to  the  owneit  on 
the  Georgia  nde  of  Uie  river;  and  over  which 
the  luriMiction  uid  government  of  Oeor^ 
would  neCMsarily  ratend  to  the  exclusion  ci 
Alabama. 

We  have  no  evidence,  in  the  record,  as  to  the 
distance  the  tide  ebbs  and  flows  up  this  river. 
It  probably  does  not  reach  the  point  where  the 
boundary  in  question  begins,  which  is  at  the 
8Ist  degree  of  north  latitude.  It  is  navigable 
for  steamboats  up  to  Columbus,  which  is  with- 
in some  thirty  or  forty  miles  of  its  termination 
as  a  boundary  between  the  two  States;  and  u 
I  am  informed,  is  navigable  above  the  grest 
bend,  or  west  point,  for  small  craft,  for  some 
one  hundred  miles,  though  interrupted  bj 
rocks  and  falls  between  that  and  C<dumbus. 

Grants  of  land,  bounded  by  the  sea  or  by  n*^* 
ieable  rivers,  where  the  tide  ebbs  and  flows, 
e^xtend  to  high  water  mark ;  that  is,  to  the  margin 
of  the  periodical  flow  of  the  tide,  unaffected  by 
extraordinary  causes,  and  the  shores  below 
common  high  water  mark  belong  to  the  State 
in  wliich  they  are  rituated.  But  grants  of  land 
bounded  on  rivers  above  tide  water,  ot  when 
the  tide  does  not  ebb  and  flow,  carry  ike 
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gnntee  to  the  middle  of  the  river,  unless  there 
an  expressions  in  the  terms  of  the  grant,  or 
BootethiDg  in  the  terms  taken  in  coDnection 
422*]  with  the  situation  *aDd  the  condition  of 
the  IsDOS  granted,  that  clearly  Indicate  an  in- 
tentioD  to  stop  at  theedgeormarginof  the  river. 
Tb^  must  be  a  reservatioQ  or  restriction,  ex- 
presB  or  necessarily  implied,  which  controls 
the  operation  of  the  general  presumption,  and 
wakea  the  particular  grant  an  exception. 

These  are  familiar  principles  of  universal  ap- 
plication, governing  the  construction  of  grants 
of  land  bounded  upon  the  sea  or  tide  water,  or 

ra  fresh  water  rivers,  oavigableoruDnaviga- 
and  whether  made  by  states  or  individuals, 
or  in  Isfgc  or  small  tracts.  And  in  applying 
them  to  the  description  of  the  cession  before 
08,  we  shall  be  enabled  to  determine  where  the 
boundary  line  in  dispute  should  be  drawn.  The 
words  are,  "  beginning  on  the  western  bank  of 
the  Ciiattahoochee  River."  "running  thence  up 
the  said  River  Chattahoochee,  and  along  the 
western  bank  thereof." 

Where  laud  adjoining  a  fresh  water  river, 
or  above  tide  water.  Is  described  as  bounded 
bjr  a  monument,  whether  natural  or  artificial, 
soch  as  a  tree  or  stake  standing  on  the  bank, 
'and  a  course  is  ^vcn  as  running  from  it  up  or 
down  the  river  to  another  monument  standing 
upon  the  bank,  these  words  necessarily  imply, 
18  a  general  rule,  that  the  line  is  to  follow  the 
river,  according  to  its  meanderings  and  turn- 
ing; and  the  grantee  takes  to  the  middle  of 
the  river.  Suoi  is  the  uniform  construction 
fiveo  to  this  description  where  the  common 
uw  prevails.  It  bss  been  ^pealedly  applied 
to  grants  abutting  on  the  River  Mississippi,  the 
Missouri,  the  Hudson,  the  Connecticut,  and 
other  great  rivers  in  the  United  Stales,  above 
tidewater.  (8  Kent's  Com.,  427,  428,  429,  and 
Rote;  Angdl  on  Water-roursra,  c.  1,  ed.  1850.) 

Had  ttie  description  in  this  case  been  limited 
to  the  first  two  calls  in  the  grant,  it  would 
have  been  impossible  to  have  taken  it  out 
of  this  rule  of  construction ;  and  the  owners 
OD  the  Alabama  side  would  have  been  car- 
ried to  the  middle  of  ahe  river.  But  the 
third  call,  which  is.  "  along  the  western  bank 
thereof."  limits  the  effect  and  operation  of  the 
other  two.  and  excludes  the  bed  of  the  river. 
It  indicates  an  intent  to  reserve  the  river  with- 
in the  boundary  and  Jurisdiction  of  Georgia, 
tod  to  confine  tne  grantee  to  the  western  e^ge 
or  bank.  And  this  raises  the  material  and  im- 
portuit  question  in  the  case,  namely:  where 
dttll  that  line  be  drawn.  On  behalf  of  Qeoreia, 
it  is  contended,  it  shall  be  drawn  on  the  bank 
«  bluff,  as  described  in  the  record,  al  high 
vuer  mark;  on  behalf  of  Alabama,  at  the  bank 
or  ridge  of  sand  and  gravel,  where  the  western 
margin  of  the  river  Is  found  at  ordinary  low 
wttcr  mark. 

Now.  it  is  to  be  observed  that  the  language 
of  the  cession,  beginning  on  the  western  hank 
and  runaing  thence  up  ue  river  and  along  the 
bank,  does  not  necessuily,  nor,  as  I  think, 
423*]  reasonably,  *call  for  a  line  along  the 
bluff  or  high  bank,  such  as  confines  the  oody 
of  water  in  the  river  at  high  water,  or  when 
swollen  with  floods.  The  rank  inclosing  the 
flow  of  water,  when  at  its  ordinary  and  usual 
stage,  is  equally  within  the  description;  and 
the  limit  within  this  bank,  on  each  side,  is 
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more  emphatically  the  bed  of  the  river,  than 
that  embraced  within  the  more  elevated  banks 
when  the  river  is  at  flood.  These  are  more  or 
less  distant  from  the  ordinary  channel,  depend- 
ing upon  the  character  of  the  river  and  topog- 
rapy  of  the  adjacent  lands.  There  are  usually 
in  rivers  of  this  description,  banks  representing 
the  point  which  is  reached  at  high  water,  and 
which  bound  it  at  that  stage  of  the  river.  They 
may  be,  and  not  uufrequently  are,  at  a  con- 
siderable distance  from  the  accustomed  bed  and 
the  banks  which  then  bound  it.  The  flats  in- 
termediate may  comprise  the  most  valuable 
portion  of  farms  bounded  upon  the  river  and 
extending  back  to  the  uplands,  notwithstanding 
they  may  be  inundated  by  the  spring  and  fall 
freshets.  The  valleys  of  the  Mohawk,  and 
Hudson,  and  Connecticut  Rivers,  may  be  re- 
ferred to  as  illustrationa,  and  also  the  Susque- 
hannah,  both  in  New  York  and  Pennsylvania. 
Some  of  the  finest  alluvial  bottom  land  in  New 
York  is  found  in  the  valley  of  the  Mohawk,  be- 
tween the  banks  of  the  river  at  its  usual  stage 
and  the  banks  al  high  water,  which  is  the  m- 
^nning  of  the  uplands.  If  these  alluvial  bot- 
toms are  found  in  th^alley  of  the  Chattahoo- 
chee, and  for  aught  I  «now  they  may  be,  ac- 
cording to  the  boundary  line  contended  for  by 
the  plaintiff  in  error,  the  settlements  within 
tlie  State  of  Georgia  would  not  be  bounded  by 
the  river;  as  most  valuable  possessions  for  sites 
of  towns,  and  for  hydraulic  and  even  agricultu- 
ral purposes,  might  be  found  lying  along  its 
western  margin. 

I  cannot  think  that  it  is  neceasary  to  occupy 
more  time  in  attempting  to  refute  the  claim  to 
this  boundary  line  according  to  the  terms  used 
in  the  cession  by  Georgia. 

Then,  if  we  leave  the  bank  at  what  is  called 
high  water  mark,  as  not  given  by  any  reason- 
able interpretation  of  the  grant,  on  what  mm- 
ciple  or  rule  of  construction  is  an  intermediate 
line  to  be  drawn  short  of  the  ordinary  and  per- 
manent bed  of  the  river.  It  would  be  a  bound- 
ary wholly  undefinable,  and  designated  neither 
by  high  water  nor  low  water,  nor  by  the  usual 
stage,  but  left  to  vibrate  between  what  is  called 
high  water  and  the  accustomed  bed  of  the 
river. 

The  term  "high  water,"  when  applied  to  the 
sea,  or  to  a  river  where  the  tide  ebbs  and  flows, 
has  a  definite  meaning.  The  line  is  marked  by 
the  periodical  Sow  of  the  tide,  excluding  the 
advance  of  waters  above  this  line  in  the  one 
case  by  winds  and  storms,  and  in  the  other  by 
freshets  or  floods. 

*But  in  renwct  to  fresh  water  rivers.  r*424 
the  term  is  altogether  indefinite,  and  the  line 
marked  uncertain.  It  has  no  fixed  meaning  in 
the  sense  of  high  water  mark  when  applied  to  a 
river  where  the  tide  ebbs  and  flows,  and  should 
never  be  adopted  as  a  boundary  in  the  case  of 
fresh  water  rivers,  by  intendment  or  construc- 
tion, whether  between  states  or  individuals.  It 
may  mean  any  stage  of  the  water  above  its  or- 
dinary hd^t,  and^the  line  will  fluctuate  with 
every  vaiying  freshet  or  flood  that  may  bap- 
pen. 

In  our  judgment,  the  true  boundary  Hue  in- 
tended by  Georgia  and  the  United  States,  and 
the  one  fairly  draucible  from  the  language  of 
the  cession,  is  the  line  marked  by  the  perma- 
nent bed  of  the  river  by  the  flow  at  the  water  at 
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itfl  usual  and  accustomed  stage,  and  where  the 
water  will  be  found  at  all  timea  in  the  seasoii 
except  when  diminished  by  drought  or  swollen 
by  freshets.  This  line  Vill  be  found  marked 
along  its  borders  by  the  almost  constant  pres- 
ence and  abrasion  of  the  waters  against  the 
bank.  It  is  always  manifest  to  the  eyeof  any  ob- 
server upon  a  nver,  and  is  marked  in  a  way  not 
to  be  mistaken.  The  junction  of  bank  and 
water  at  this  stage  of  the  river  satisfies  the  words 
of  the  cession,  and  furnishes  a  line  as  fixed  and 
certain  as  is  practicable; and  is  just  and  reason- 
able to  all  the  parties  concerned.  It  excludes 
the  high  bluSs  or  banks,  which  the  river  touches 
but  occasionally,  when  swollen  with  freshets  or 
floods;  and  also  an  intermediate  line,  which  can 
be  neither  marked  nor  described;  and  adopts  a 
boundary  along  the  bank  and  mar^n  of  the 
river  of  some  permanency,  and  wlUch  parties 
providing  for  a  river  boundary  between  them 
would  naturally  have  in  their  minds.  That 
they  intended  a  river  boundary  in  this  Treaty  of 
Ct^on  I  cannot  doubt.  That  Georgia  intended 
to  reserve  to  herself  the  bed  of  the  river  is 
equally  dear.  The  line  which  I  have  desig- 
nated satisfies  both  intentions;  and  in  my 
humble  judgment,  no  other  boundary  line  will. 

There  are  some  general  considerations  bear- 
ing upon  the  question  which  should  not  be  over- 
looked. 

This  court  observed,  in  the  case  of  Hartley's 
Leme  v.  Anthony,  5  Wh.,  874,  879.  through 
the  Chief  Justice,  that  "  when  a  great  river  is 
the  boundary  between  two  nations  or  states,  if 
the  original  property  is  in  neither,  and  there  be 
no  convention  respecting  it,  each  holds  to  the 
middle  of  the  stream.  But  when,  as  in  this 
case,  one  state  Is  the  original  proprietor,  and 

Sants  the  territory  on  one  side  only,  it  retains 
e  river  within  its  own  domain,  and  the  newly 
created  state  extends  to  the  river  only.  Tl>e 
liver,  however,  is  the  boundary."  "Incase 
of  doubt."  says  Vattel.  "every  country  lying 
upon  a  river  is  presumed  to  have  no  other  limits 
425*1  but  the  river;  because  nothing  *is  more 
natural  than  to  take  a  river  for  a  boundary 
when  a  state  is  established  on  its  borders;  and 
wherever  there  is  doubt,  that  is  always  to  be 
presumed  which  is  most  natural  and  probable." 

Ag^n  the  court  say :  "  Even  when  a  state  re- 
tabu  its  dominion  over  a  river  which  constitutes 
the  boundary  between  itself  and  another  state, 
it  would  be  extremely  inconvenient  to  extend 
its  dominion  over  the  land  on  the  other  side 
which  was  left  bare  by  the  receding  of  the 
water.  Wherever  the  river  is  a  boundary  be- 
tween states,  it  is  the  main,  the  permanent 
river  which  constitutes  that  bounda^;  and  the 
■nind  will  find  itself  embarrassed  with  insur- 
mountable difficulty  in  attempting  to  draw  any 
other  line  than  the  low  water  murk." 

These  views  are  sound  and  just,  and  the  mind 
at  once  assents  to  them.  And  they  apply  di- 
rectly and  with  great  cogency  to  the  question 
before  ns. 

Let  us  now  return  to  the  case  immediately 
under  condderatlon.  The  court  instructed  the 
Jiiry  that  the  boundary  line  described  in  the 
Treaty  of  Cession  from  Georgia  to  the  United 
States,  as  running  up  the  said  river  and  along 
the  banks  thereof,  was  the  line  impressed  upon 
the  land  by  ordinary  low  water.  1  am  not  cer- 
tain, but  that  the  line  here  designated,  or  rather 
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intended  to  be  designated,  is  the  same  that  we 
have  attempted  to  define  in  this  o^^nion.  "Or- 
dinary low  water,"  however.  like  "low  water," 
is  a  relative  term,  and  in  the  abstract  and  with- 
out practicable  application,  has  no  definite 
meaning,  and  furnishes  no  satisfactory  guide 
by  which  to  ascertain  or  determine  the  line  in 
question.  I  freely  admit,  that  if  the  terms  of 
the  cession  would  justify  the  intcrpretatim 
given  to  that  of  the  territory  northwest  of  the 
Ohio,  I  should  greatly  prefer  the  line  adopted 
in  Bandlej^M  Luaee  v.  Antony,  which  was  low 
water  mark. 

But  the  call  here  for  the  bank  seems  neces- 
sarily to  connect  that  with  the  river  in  defining 
the  boundary,  and  restricts  it  somewhat  to  a 

S eater  extent  than  in  the  description  of  the  Hue 
the  case  mentioned. 

As  the  ^neral  queption  involved  is  one  d 
very  great  imporiance,  and  the  ruling  not  nec- 
essarily conveying^  the  instruction  I  think 
should  have  been  given,  I  agree  tbai  a  new  trial 
should  be  granted. 

The  defendant  requested  the  court  to  instruct 
the  jury  that,  if  the  bank  of  the  river  was  or- 
dinary low  water  mark,  the  pl^tlff  had  no 
right  to  use  the  water  at  that  stage,  which  was 
refused. 

This  instruction,  we  suppose,  was  asked  for 
on  the  ground  that,  admitting  the  boundary 
line  to  be  fixed  at  ordinary  low  water  mark,  in- 
asmuch as  the  bed  of  Uie  river  within  that  limit 
^belonged  to  Georgia,  and  the  defend-  (*426 
ant's  grant,  derived  from  that  State,  authorized 
the  erection  of  his  dam  to  the  height  claimed, 
he  had  a  right  to  stt  back  the  water  up  the  bed 
within  the  aforesaid  limit;  and  the  complaint, 
thertfore,  that  the  back  water  interfered  with 
the  supply  of  water  to  the  plaintiff's  mill,  by 
obstructing  the  natural  current  of  the  river, 
was  unfounded,  as  the  defendant  bad  a  rig^t, 
to  this  extent,  to  obstruct  it.  If  this  was  the 
meaning  of  the  instruction  prayed  for,  there 
wa*.  error  in  the  refusal. 

Undoubtedly  the  plaintilT  has  no  right,  under 
his  grant  from  the  United  States,  to  erect  a  dam 
in  the  bed  of  the  river  within  the  bouudary  lioe 
of  Georgia,  for  the  purpose  of  supplying  bis 
mill  with  water.  But  I  am  not  prepared  to  ad- 
mit that  he  cannot  supply  it  by  diverting  the 
water  upon  bis  own  land,  without  crossing  the 
boundary  line  as  by  sinking  a  trench  or  ditch, 
if  by  so  dome  he  works  no  injury  to  the  rights 
of  others.  Every  proprietor  of  land  on  the 
bwnks  of  a  river  has  naturally  an  equal  right  to 
the  use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands.  No  proprietor  has  a 
right  to  use  the  water  to  the  prejudice  of  other 
proprietors,  above  or  below,  unless  he  has  ac- 
quired a  prior  right  to  divert  it.    He  has  no 

f property  in  the  water  itself,  but  a  simple  usu- 
ruct  while  it  passes  along.  Anyone  may  rea- 
sonably use  it  who  has  a  right  of  access  to  it; 
but  no  one  can  set  up  a  claim  to  an  exclusive 
right  to  the  flow  of  all  the  water  in  its  natural 
state;  and  that  what  he  majr  notwi^tonM 
himself  shall  flow  on  till  lost  m  the  ocean. 

Streams  of  water  are  intended  for  the  use 
and  comfort  of  man ;  and  it  would  be  unreason- 
able, and  contrary  to  the  universal  sense  of 
mankind,  t6  debar  a  riparian  proprietor  from 
the  application  of  the  water  to  domestic,  agri- 
cultural and  manufacturing  purposes,  pro- 
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tided  the  me  works  do  substantial  injury  to 
dbm. 

These  priDcipleflnrill  be  found  stated  more  at 
larfe  by  Chancellor  Kent,  in  Coramentaries 
<8  Kent's  Com..  48&,  440.  441):  and  also  by 
Pirke.  in  a  very  receni  caae  in  the  Court  of 
Eicbequer  io  Eofcland  {Embrg  et  al.  v.  Oieen. 
4  Eng.  Uw  and £q.  a,  4ft6,  476, 477.) 

Mr.  JiuMM  Oxtori 

I  concur  with  my  brother  Nelson. 

Jfr.  Justice  Curtia : 

Io  these  cafies  I  omcur  with  the  maiority  of 
the  court  in'lhe  opinion  that  each  of  the  judg- 
mrats  should  be  reversed,  but  I  withheld  tny 
uwDt  fmni  much  of  the  reasooing  cuDtaineil 
ia  ihf!  npinioD.  I  do  so.  because  Tarn  not  en- 
427*]  tirtly  satifctied  of  its  "correclness.  as  I 
ipprehend  its  extent  and  bearinp;  and  because 
the  cases  involve  a  question  of  boundary  be- 
tween tiK  Slates  of  (>eorgiaand  Alabama,  and 
bifthly  importaot  riparian  andolber  rights  con- 
DKied  therewith,  or  dependent  thereon,  in  ref- 
«TDce  to  which  I  desire  to  atand  committed  to 
DO  opinion,  and  to  do  course  of  reasoning,  be- 
yond what  seems  to  me  absoluteljr  aecessary 
for  a  final  decision  upon  the  private  rights 
DOW  before  us. 

This  obliges  me  to  state  my  own  views  of 
what  I  deem  necesaarr  to  be  decided,  and  the 
conclusions  at  which  I  have  arrived.  1  shall 
do  so  very  briefly,  and  without  entering  into 
an  examination  of  tlie  principles  and  authori- 
ties which  have  brought  my  mind  to  those  con- 
ciuuoDS. 

My  opinion  is:  1.  That  the  calls  contained 
in  Ihe  Act  of  Cession,  place  (be  western  line  of 
Georaiiann  the  western  bank  of  tlie  Clmtta 
boDcnee  liiver,  at  the  place  in  question  in'these 
cases. 

3.  That  Ihe  Act  of  Cession  is  silent  as  to  the 
particular  part  of  the  bank  on  which  the  line 
t»  to  be  run.  But  inasmuch  as  it  must  be  rua 
on  some  particular  part  of  the  bank,  we  are 
xibliged  to  resort  to  the  presumed  intentions  of 
the  commisMoners  and  the  parties:  inferable 
from  the  nature  of  the  line,  as  a  line  of  bound- 
ary of  political  JurisdiclioD  as  well  as  of  pro- 
pneiorsbtp;  and  accortlmg  to  that  presumed 
ioiention,  we  must  declare  it  to  Ik  on  that  part 
of  the  bank  which  will  l>est  promote  the  con- 
venience and  advantage  of  both  parlies,  and 
■MM  fully  accomplish  the  apparent  and  lead- 
ing purpose  to  establish  a  natural  boundary. 

\  That  the  banks  of  a  river  are  those  elcva- 
tiran  of  land  which  conOne  the  waters  when 
thqr  rise  out  of  the  bed ;  and  the  bed  is  that 
KM  so  usually  covered  by  water  aa  to  be  dia- 
tioguintiuble  from  the  banks,  by  the  character 
of  the  boil,  or  vegetation,  or  bolb,  produced 
by  the  common  presence  and  action  of  flowing 
water.  But  neither  the  line  of  ordinary  high 
«Der  mark,  nor  of  ordinary  low  water  marK. 
Dor  nf  a  oiiddle  siuge  of  water,  can  be  assumed 
u  the  line  dividing  the  bed  from  the  banks. 
Tba  line  is  tn  be  found  by  examining  the  tied 
sad  banks,  and  ascvrtaining  where  the  presence 
>nd  action  of  water  are  so  common  and  usuul, 
and  HI  longconlinued  in  all  ordiniiry  years,  as 
to  mark  upon  the  soil  of  tlie  bed  a  character 
diMinct  from  that  of  the  iHuiks,  in  respect  to 
vvgetaUDD,  as  well  as  in  respect  to  the 
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nature  of  the  soil  itself.  Whether  this  line 
between  the  bed  and  the  banks  will  be  found 
above  or  below,  or  at  a  miildle  stage  of  water, 
must  depend  upon  Ihe  character  of  the  streani. 
The  lieight  of  a  stream,  during  much  the 
krger  part  of  the  year,  may  i)e  above  or  below 
a  middle  point  between  its  highest  and  lenst 
flow.  'Something  must  depend  also  r*428 
upon  the  rapidity  of  the  streani  and  other  ciiv 
cumstances.  But  in  all  cases  the  bed  of  a 
river  is  a  natural  ol»jenl;fln(l  is  to  be  sought 
for,  not  meri'ly  by  the  applicarion  of  any  ab- 
stract rules,  but  as  other  natural  objects  are 
sougbt  for  and  found,  by  the  dislinc-tive  ap- 

C ranees  they  present;  the  banks  lieing  fflst 
j.  on  which  vegetation,  appropriate  tosui-h 
land  in  the  particular  locality,  ^rows  wherever 
the  bank  is  not  too  sleep  to  permit  such  growth, 
and  the  bed  being  soil  of  a  different  character 
and  having  no  vegetation,  or  only  such  as  ex- 
ists when  commonly  submerged  in  water. 
.  4.  Taking  along  wilh  us  theseviews  resp<-ct- 
ing  the  bed  and  ranks  of  a  river.  It  will  be  ob- 
vious that  the  lowest  line  of  the  bank,  being 
the  line  which  separates  the  bank  from  tlie 
bed,  is  a  natural  line,  capable  of  being  found 
in  all  parts  of  the  river,  imprroscd  on  tbe  soil; 
and  this  Is  true  of  no  other  line  on  the  bank: 
for  though  in  some  places  the  banks  of  a 
river  may  have  so  marked  a  character  that 
there  would  be  no  difficulty  in  tracing  the  up- 
per line  of  Ihe  bank,  and  pronouncmg,  with 
certainty,  that  the  bank  i here  terminates,' yet 
it  is  not  to  be  supposed  that  this  would  be  true 
througbout  tbe  course  of  a  long  river,  and  one 
of  these  cases  finds,  that  in  some  places  tlu: 
banks  of  this  river  are  low,  and  the  adjacent 
lands  on  either  side  subject  to  occasional  inun- 
dation. In  such  cases  it  would  be  impractica- 
ble to  fix  on  a  precise  line  as  the  upper  ter- 
mination of  the  bank.  Now,  it  is  clear,  that 
inasmuch  as  this  line  of  the  Act  of  Cession 
was  to  be  a  line  of  boundary  of  political  juris- 
diction, it  must  have  been  (teemed  liy  the  com- 
missioners when  Ihey  fixed  it,  and  by  tbe  pur- 
ties  when  they  assented  to  it,  of  great  impor- 
tance, to  have  a  oaiural boundary,  capable,  not 
only  of  being  ascertained  upon  inquiring,  but 
of  being  seen  and  recoj^nizcd  in  the  citmmoo 
practical  affairs  of  life.  And.  therefore.  I  iim 
of  opinion,  lliat  as  tbe  calls  for  this  line  do  not 
expressly  require  it  to  l>c  on  any  particularpart 
of  the  bank,  it  should  be  located  on  the  bank 
where  the  leading  purpose,  to  have  a  naluml 
boundary  between  tbe  two  jurisdictions,  will 
be  most  eflucludiy  attained.  The  convenience 
and  advantage  of  both 'parties  require  this. 
The  line,  therefore,  is  at  the  lowest  edtreof  the 
bank,  being  the  same  natural  Hue  which  di- 
vides the  bank  from  the  tied  of  the  river. 

The  above  brief  statement  of  my  views, 
while  it  exhibits  all  to  which  I  have  given  my 
assent  in  these  cases,  will  show  why  I  concur 
in  tbe  opinion  thai  the  rulings,  brought  before 
us  by  these  writs  of  error,  were  erroneous. 

Order  in  No.  121. 
This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  *from  the  Supreme  [*4S2tt 
Court  of  the  Slau^of  Alabama,  and  was  argued 
by  counsel;  on  considcralion  whereof,  it  is 
now  here  ordured  and  adjudged  by  this  court, 
that  the  Judgment  of  the  said  Supreme  Court 
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in  tbiR  catise  be,  and  the  Bame  in  hereby  re- 
vereed.  with  costs;  and  that  thi8  cause  lie,  aud 
llie  Bame  is  hereby  remanded  to  the  fuiid  8u- 

fireme  Court,  to  be  proceeded  with  in  coDform- 
ly  to  the  opinion  of  this  court,  and  aa  lo  law 
mid  justice  may  appertain. 

Order  in  lib.  131. 

This  cause  came  on  lo  be  heard  on  the  tran- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  Stales  for  tlie  District  of  Oeorcia, 
and  was  arfctied  by  couanel;  on  consideration 
whereof,  it  ia  now  here  ordered  and  adjudged 
Ijy  this  court,  that  the  judgmeni  of  the  said 
(iircuit  Court  id  this  cause  tx;,  and  the  same  is 
liereby  reversed,  with  costs;  and  that  tliis 
ciiuse  l>e,  and  the  same  is  Iiereby  remanded  to 
the  said  Circuit  Court,  with  directions  to 
award  a  venire  faaa»  de  HfOto,  and  to  proceed 
ilierewilh  in  conformity  lo  the  opinion  of  this 
(■ourL 

Rev'ff-lTAlft..  780. 

Ctted-U  How..  600,  a07 ;  S  Sawy.,  «7. 


JOHN  NORRIS,  Plaintiff, 

9. 

EDWIN  B.  CROCKER  and  ELISHA  EG- 
BERT. 

A^n  pending  for  penaUy  under  Act  of  1703 
f^pecUng fugitives,  barredby  Act  of 1860. 

The  fourth  section  of  the  Actof  Confrrpfs,  ap- 
nmredon  the  mh  daro'  February.  \m  d  Stiit.  at 
Lriirir«t  SU!>  entttlvd  "An  Act  respecting'  fugitives 
escaplotf  from  Justice,  and  neraonscsfuplnKlrom 
t  lie  service  of  their  niasiers,  1r  repoalod,  so  far  hs 
inflates  to  the  penattr.  by  ttio  Act  of  C<)nart>S8  ai>- 
pniTcd  September  18th.  1850  |tt  Stat,  st  lAr^e,  4621. 
entitled  "An  Act  toamend.  and  supplementary  to, 
iliuabove  Act." 

Therefore. wltere  an  action  for  the  rt-oovery  of 
Hie  penalty  prescribed  In  the  Act  of  IT03  was  pend- 
ing at  tbetlmeof  the  repeal,  such repealiaa  bar 
to  the  action. 

THIS  case  came  up  from  the  Circuit  Court  of 
the  United  Stales  for  the  District  of  Indi- 
niia,  upon  a  certificate  of  diviuon  in  opinion 
iictween  tlie  judges  thereof. 

The  following  certificate  explaina  the  quea 
lion: 

Umitbd  Si'ATRs  OP  America. 

Ditti-iet  of  Indiana. 

At  a  Circuit  Court  of  the  United  States,  be 
;:un  and  bolden  at  Indianapolis,  for  the  Dis- 
i  riot  of  Indiauu,  on  Monday,  the  niaeteenth 
ilay  of  May,  in  tlie  year  one  thousand  eight 
Inindrcd  and  fifty-one.  and  continued  from  day 
lu  dav  until  Friday,  the  thirtieth  day  of  May, 
nne  thousand  eight  hundred  and  fifty-one. 
430*j  *JoHN  Nojutis  1 


Edwin  B.  Ciiockkr  and  I 
Ei-isnA  EoBEitT.  J 
Present,  Honorable  John  McLean,  and  the 
Honorable  Etisha  M.  Huntington,  Judges. 

This  is  an  action  of  debt  brought  to  recover 
the  praalty  of  $SOU,  upon  the  fourth  section 
of  the  Act  of  Congress,  approved  Februaty 
i:!.  1708,  eniilled  "An  Act  re»peciiug  fugi 


lives  from  justice,  and  persons  ewsiping 
from  the  service  of  their  makers;"  ded& 
ration  in  the  usual  form,  and  demurrer  mi 
joinder  thereto. 

The  case  coming  on  to  be  argued  on  demur- 
rer, it  occuiTed  as  a  question,  whelhet  the 
aforeeaid  section  of  the  aforesaid  Act  of  Febru- 
ary 13.  17BH,  Is  repealed,  so  far  as  relates  totbr 
penalty  given  by  said  eedlon,  by  the  Act  of 
Congress  of  September  18lb.  1850.  entilU>d 
"An  Act  to  amend  and  supplementary  to  tbc 
Act  entitled,  "An  Act  respecting  fugitives 
from  justice,  and  persons  escaping  from  ilie 
service  of  their  masters,'  "  approvccf  Febniarr 
13tb.  179S:  and  whether,  if  repealed,  tbesuie 
can  affect  tliis  action,  which  was  pending  be- 
fore the  passage  of  the  last-named  Act;  on 
which  questioDs  the  opinions  of  tlic  Judges  were 
opposed. 

Whereupon,  on  motion  of  the  plaintiff,  liy 
his  counsel,  that  the  points  on  which  the  dLta 
greemcnts  hath  happened,  may,  durmg  tlie 
term,  be  stated  under  the  direction  trf  the 
judges,  and  certified  under  the  seal  ofttiecoDrt 
to  the  Supreme  Court  to  be  finally  decided. 

It  is  onlered  that  the  foregoing  statement  nf 
ihe  pleadings  and  the  following  questions  in 
volved,  which  arc  made  under  the  direction  nf 
the  judges.be  certified  according  to  the  requi'«t 
of  the  plalntifr,  by  bis  counsel,  aud  the  law  ia 
Ibat  cose  made  and  provided,  to  wit: 

I.  Is  the  fourth  section  of  the  Act  f>f  Cod- 

r!s.  approved  on  ihe  lath  day  of  Februarj-.  , 
D.  1798.  entitled  "An  Act  respecting  fuiji-  i 
lives  from  justice,  and  persons  escaping  fn-ni 
the  service  of  their  masters,"  repealed,  so  f;ir 
as  relates  to  the  penally,  by  the  Act  of  Con 
gress.  tipprr>ved  ^ptember  ISlfa,  1850,  entitliil 
"An  Act  to  amend,  and  supplementary  to  the  j 
Act  entitled  'An  Act  respeciing  fu^Uves  fidtn 
justice,  and  persons  esca^dug  from  the  aerriiv 
uf  their  masters,'"  approved  Februanr  12tli. I 

II.  Whetiier,  if  the  fourth  MXtlon  of  lite 
last-named  Acl  of  February  12lfa,  1798,  is  ir 
pealed,  so  far  as  relates  to  the  pennlty  by  tlwj 
Act  to  amend  and  supplemcntaiy  to  the  samrJ 
that  repeal  will,  in  law,  bar  the  present  acti<fl 
that  was  pending  at  the  lime  of  the  appeal. 

*Upon  this  certiflcale,  the  cause  [*431 
came  up  to  lliis  court,  and  was  argued  by  3/i 
0.  ff.  timith  for  the  plaintiff,  and  Mr.  Chi<\ 
for  the  defendants. 

Mr.  Smith,  for  the  plaintiff: 

Ou  the  part  of  the  plaintiff,  we  contend  thi 
the  Act  of  1850  does  not  repeal  the  fourth  h-I 
lion  of  the  Act  of  ITAS.hul is  only  cumulativi 
and  we  ask  this  court  so  to  certify  to  the  Cii 
cult  Court. 

The  defendants  maintain  that  the  Act  d 
1850  does  repeal,  by  implication.  Ihe  foun 
section  of  the  Act  of  ITtHl,  and  eveiy  disUni 
offense  created  by  thU  scciion:  therefore, 
the  court  should  even  think  that  part  of  ill 
section  is  repealed  by  implication,  which  n 
submit  they  will  not,  still  if  the  whole  of  til 
section  is  not  repealed,  the  certificate  must  1 
for  Ibe  plaintiff,  and  Ibe  demurrer  in  the  CI 
cuil  Cuurt  must  be  overruled. 

Before  we  proceed  to  exomino  the  two  acii 
and  to  compare  them,  we  wil)  direct  the  aiin 
tton  of  the  court  to  some  plain  and  familK 
•principles,  for  Iheconslniction  (^statutes,  I 
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wliich  we  are  williog  to  construe  these  acts,  as 
ipplicoble  to  this  case. 

1.  "OcDerally,  statutes  are  to  Iw  construed 
to  operate  t'n/uf'^ro.  unless  a  retrospective  ef- 
fect be  clearly  intended. '  {Prince  v.  UMteA 
Stata.  SGallw.  C.  C.  R..  204.) 

3.  "In  doubtful  cases,  a  court  sbould  coin- 
par«  all  the  parts  of  a  statute,  and  different 
Klatutes  in  pari  materin,  to  ascertain  the  inten- 
tion of  tlie  Legislature."  (Sloop  Elizabeth, 
Fkine'sC.  C.  R,  11) 

8.  "  Where  a  statute  is  made  in  addition  to 
ADotber  statute  on  tlte  same  subject,  wilbotit 
repealing  any  part  of  it.  ibe  provisions  of  both 
must  be  construed  together.  (18  Mass..  324, 
344.) 

4.  "Statutes  can  never  be  applied  retro- 
upecUvely.  by  mere  construction.  (0  B.  A., 
tSX;  10  Hns!!..  437:  13  Uass.,  888:  16  Mass.. 
315;lBlackf.  R.,  220.) 

5.  "  Subsequent  statutes,  which  add  accumu- 
lative penalties,  and  institute  new  methods  of 
proceeding,  do  nut  repeal  former  penalties  and 
uietbods  of  proceediug,  ordained  byprccediog 
•tatutes.without  negative  words."  (6  Pnce.lSl; 
9B.  A..  227.) 

6.  '■  The  law  does  not  favor  a  repeal  by  im- 
plication, nor  is  it  to  be  allowed  unless  the  re 
pugoancy  be  quite  plain;  for  as  such  repeal 
ntrries  with  It  a  reflection  upon  the  wisdom  of 
tbe  former  Parliament,  it  haseverbceQ  confined 
to  the  repealing  as  little  as  possible  of  the  pre- 
ceding fitatule.^  (3  Wash.,397:  %  Bam.  &  Aid., 
149;  S  Maulc  &  Selwyn,  116:  US  East.  872;  9  B. 
.t.  828.) 

7.  "Although  two  Acta  of  Parliament  are 
Keemingly  repu^ant,  yet  if  there  be  no  clause 
4if  mn^tai^e\n  the  latter,  they  shall,  if  pos- 
r-ible.  have  such  construction  that  the  latter 
432*]  may  not  *be  a  repeal  of  the  former 
by  implication."  (ffVwfon'j  case.  Dyer,  847;  11 
Kep..  03:  Hard.,  844;  S  H.  A.,  228.) 

With  lbef«  general  and  fundamontal  princi 
plea  before  us,  we  proceed  to  direct  the  mind 
•>f  lli«  court — 

Ist.  To  the  section  of  the  Act  of  Congress 
upon  which  this  action  was  brought,  and 

2d.  To  tbe  section  of  the  Act  of  11*50.  pa-ssed 
poiding  the  action,  which  is  relied  upon  as 
repealing  the  fourth  section  of  tbe  Act  of  1793. 

1.  The  section  of  the  Act  of  1798  upon 
which  this  action  is  founded,  reads  as  follows: 

"  That  any  person  who  shnlJ,  knowingly 
and  willingly,  obstruct  or  hinder  such  claim 
aot,  his  agent  or  attorney,  in  so  seizing  or  ar- 
resting such  furtive  from  labor,  or  shall  res- 
<-ae  Buch  fugitive  from  such  claimant,  his 
agent  or  attorney,  when  so  arrested,  pursuant 
to  the  autbority  hcreiD  given  or  declared,  or 
^hal)  bartKHT  or  conceal  such  person,  after  no- 
tice tliat  he  or  she  was  a  fugitive  from  labor  as 
aforesaid,  shall  for  cillier  uf  the  said  of- 
f<;DRes  forfeit  and  pay  tbe  sum  of  $500; 
wliich  pvnally  may  be  recovered  by  and 
for  lite  benefit  of  such  claimant,  by  action  of 
ikirt  in  any  court  fvoper  to  iiy  the  same,"  bbt- 

tDg. 

Thissection,  the  court  will  see,  gave  eeveral 
■listinct  causes  of  action  for  the  penalty : 

1.  Against  any  person  who  should  knowinir- 
ly  and  willingly  "  obstruct  "  the  claimant,  his 
)^nt  or  attorney,  from  "  sei/Jug  or  arresting 
I  be  fugitive." 
IIOWAHD  18. 


2.  Against  those  who  shall  knowingly  and 
willingly  "  hinder"  the  claimant,  his  agent  or 
attorney,  in  so  "  seizing  or  arresting  the  fuei- 
tive." 

8.  Any  persons  who  shall  knowingly  and 
willingly  "rescue"  such  fugitive  from  such 
claimant,  liia  agent  or  attorney,  when  so  ar- 
rested, pursuant  to  the  authority  herein  given 
or  declared." 

4.  Against  persons  "who shall  'harbor'  such 
fugitive."  "after  notice  that  be  or  she  was  & 
fugitive  from  labor." 

5.  AguinKt  persons  "  who  shall  oinceal  such 
I>er.son,  after  notice  tliat  be  or  she  was  a  fugi- 
tive from  labor." 

The  sectinn  of  the  Act  of  laW,  that  is  relied 
upon  OS  repealing  the  fourth  section  of  the  Act 
of  1793.  as  to  tbe  penalty,  by  implication,  we 
maintain  is  merely  curoulatlTe.  We  proceed 
to  give  the  section;  and  in  order  to  show  the 
additions  Hint  have  been  made  to  the  section  of 
the  Act  of  1793,  by  the  Act  of  1850.  we  f^ve 
the  section,  and  place  the  additions  in  brackets. 

"That  any  person  who  shall  knowinely  and 
willingly  olistruct  (or  prevent)  such  claimant, 
his  agent,  or  attorney  (or  any  person  or  per- 
sons lawfully  assisting  him.  her  or  them),  from 
arresting  *such  a  fugitive  from  service  [*433 
or  labor  {cither  with  or  without  process  as  afore- 
said), or  shall  rescue  (or  attempt  to  rescue)  such 
fugitive  from  service  or  labor  frora(thecustody 
of)  said  claimant,  bis  or  her  agent  or  attorney 
(or  other  person  or  persons  lawfully  assisting 
as  aforesaid),  when  so  arrested  pursuant  to  the 
autiiority  herein  given  and  declared  (or  shall 
aid,  abet  or  assist  such  person,  so  owing  serv- 
ice or  labor  as  aforesaid,  directly  or  indirectly 
to  escape  from  such  claimant,  his  agent  or  at- 
torney, or  other  person  or  persons  legally  au- 
thorized as  aforesaid),  or  shall  harhor  or  conccnl 
such  fugitive  (so  as  to  prevent  the  discovery 
and  arresting  of  such  parson)  after  notice  (or 
knowledge)  of  the  fact  that  such  person  was 
a  fugitive  from  service  or  htbor  as  afore- 
said." 

It  will  be  seen,  by  an  examination  of  the 
above  section,  that  it  creates  new  offenses,  and 
punishes  them  differently,  and  is  therefore  cu- 
mulative. 

Tbe  section  above  does  not  make  "harbor- 
ing" or  "concealing"  a  slave  subject  to  a  pen- 
ally, unless  it  is  done  "so  as  to  prevent  the 
dwcovery  and  arresting  of  such  person  after  no- 
tice," &c.,  while  the  section  of  the  law  of  1798 
on  which  these  actions  are  founded,  makes  the 
offense  to  ' '  harbor  or  conceal  such  person,  after 
notice  that  he  or  she  was  a  fugitive  from  la- 
bor," subject  to  a  penalty  of  $500.  llicBe  of- 
fenses are  entirely  different,  and  are  Tinted 
with  different  penalties.  The  Legislature  (Con- 
gresK).  therefore,  did  not  repeal  the  offense  of 
"  harboring"  or  "concealing"  slaves  from  their 
masters,  either  in  express  terms  [or]  by  implica- 
tion. Both  acts  can  well  stand  together,  and 
the  rule  of  taw  is  to  construe  them  as  we  have 
already  stated. 

Let  us  now  come  to  the  Act  of  Congress  of 
18S0.  and  inquire  whether  It  could  have  been 
the  intention  of  the  framers  of  Umt  Act  to  re- 
peal the  Act  of  1793.  We  maintun  tbe  nega- 
tive of  this  propositi^,  as  being  clear  and 
conclusive. 

1.  Had  auch  been  the  intention  of  the  L^ls- 
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l&ture,  the  Act  would  have  contained  au  express 
repealing  clause,  which  it  does  uot. 

2.  Congress  was  composed  of  good  lawyers 
and  wise  legialatora,  who  would  never  have 
left  to  conslruclion  and  implicatioD  that  which 
thf^  intended  to  have  enacted. 

8.  The  object  of  the  Act  of  Congress  of  1650 
was  evidently  to  give  greater  facilities  to  ihe 
master  of  Ihe  slave,  in  securing  the  fugitive; 
and  can  it  be  for  a  moment  suppw^  that  Con- 
gress intended  to  repeal  Ibe  Act  of  1793,  wipe 
out  all  liabiliiieB  incurred  under  that  Act,  and 
deprive  the  maater  of  the  rights  that  had  ac- 
crued to  him.  of  action  in  auits  pending,  or 
otherwine?   Most  certainly  not. 

4.  It  is  clear  that  the  Act  of  1850  cannot,  un- 
434*]der  any  con8lruction,*have  a  retrospect- 
ive operation,  and  therefore  could  in  no  event 
operate  on  the  rights  of  the  plaintiff  which  had 
accrued  before  the  passai^  nf  the  Act,  unless  It 
was  by  way  of  repeal  of  the  previous  Act  by 
implication. 

5.  The  title  of  the  Act  is  conclunire  as  to  the 
object  and  intention  of  the  Legislature  in  ita 
passage.  It  was,  as  it  expressly  declares, 
amendatory  to,  and  supplementary  of.  the  Act 
of  1798.  Not  a  repeal  of  the  Act,  but  amenrla- 
toiy  and  supplementary  to  tiiat  Act;  "addi- 
tional," "  adding  what  is  wanting."  See  Web- 
ster's Dictionary  as  to  the  words  "  supplement- 
ary" and  "  to  amend." 

6.  The  Act  of  1850.  in  the  language  of  Judge 
Nelson,  in  his  able  charge  to  the  grand  jury. 
"  was  passed  for  the  purpose  of  carrj-ing  more 
effectually  into  execution  a  provision  of  the 
Constitution  of  the  United  States."  "The  Sup- 
plementary Act  is  obviously  framed  with  great 
skit)  and  care,  and  bears  upon  its  face  the  deep 
conviction  of  the  body  that  enacted  it.  that  (he 
constitutional  provisions  had  not  only  been  dis- 
regarded :  but  that  a  settled  purpose,  a  fixed  de- 
termination existed  in  some  portions  of  the 
country  to  set  its  obligations  at  naught.  The 
Act  meets  this  condition  of  things,  real  or  sup- 
posed, and  clothed  the  public  auihoriiies  with 
power  adequate  to  the  exigency."  This  view  of 
the  object  and  effect  of  the  Act  is  certainly  very 
erroneous,  if  the  Act  was  a  repeal  of  the  penal 
part  of  the  Act  of  1793,  as  is  contended.  If  it 
enacted  impunity  and  absolution  to  all  offend- 
ers under  the  Act  of  1798,  dismissed  all  actions 
pending  for  violations  of  its  provisions  wlib 
c<«t8,  and  being  retroactive  In  its  operation, 
left  no  cause  of  action  for  any  penalty  incurred 
prior  to  its  passage,  though  not  within  the  of- 
fenses named  by  the  Act  of  1860,  we  submit 
that  this  court  should  not  give  to  the  Act  of 
1950  such  a  construction,  but  should  construe 
it  to  be  what  iio  title  declares  it  to  be — an  Act 
to  amend,  and  supplement's  ry  to,  the  Act  of 
1194.  This  construction  will  accord  with  the 
object  and  intention  of  the  Legislature,  will  en- 
force the  rights  of  the  plalntul  and  maintain 
the  majesty  of  the  laws  and  the  integrity  of  the 
Union 

Mr.  ChM«f  for  defendant,  contrasted  the 
two  laws,  and  then  proceeded  with  his  argu- 
ment. 

It  was  evident,  from  this  comparison,  that 
the  design  of  the  Act  of  1850  was  to  enlarge 
the  Act  of  1793  and  make  it  more  efficient  and 
{.irinfcent,  by  extending  the  definitions  of  the 
prohibited  offenses,  and  hy  substituting  for  the 
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penalty  of  f'OO  for  the  benefit  of  the  rlaim 
ant,  the  pulilic  punishment  of  a  fine  of  $1,000 
and  imprisonment  and  for  mt-re  Habiliiv  lo  an 
anion  for  the  injury,  the  definite  awnrd  of 
*C 1 ,000 as  civil  damages  for  each  servant  [*4  35 
Inst.  No  offense  is  described  in  (he  Act  of 
17911  which  is  not  exprei>sly  mentioned  and 
prohibited  in  the  Act  of  1850;  while  the  pen- 
allies  and  sanctions  of  the  latter  Act  are  entirely 
distinct,  both  in  nature  and  magnitude,  from 
those  of  the  former. 

The  rules  of  law  applicable  to  this  law  are,  1 
apprehend,  too  well  settled  to  admit  of  mncb 
diversity  of  opinion.    The  first  is  this: 

Acts  of  ihu  Legislature  prohibiting  the  same 
offenses  and  Injuries  as  former  Acts,  but  im- 
posing different  penalties  or  giving  different 
remedies,  repeal,  so  far,  such  former  Acts.  (Bar 
V.  Cator.  4  Burr.,  3026;  A'iehoU.  qui  tam.  v. 
Squire,  5  Pick.,  188;  C'ommonteef^th  v.  Sim 
ball.  21  Pick.,  878;  Adatm  v.  A»}-by.  3  Bibb. 
9<t;  3  Dana.  S80;  Hiektnan  v.  LifUfj>age,.S  lb.. 
884;  Milne  v.  Iluber.  »  McLean,  ilZ;  The  State 
V.  WititKvrth.  8  Porter,  Ala..  484;  MeQuiUtih 
V.  Doe.  ex  dem.  Stodtiaj-d.  8  Black.,  681 ;  LaUi 
ionv.  Wii/Aer,  9  N.  H.,  5«.) 

The  leading  case  is  Bex  v.  Cator,  4  Burr.. 
2026.  The  defendsnt  hnd  been  convicted  upmi 
5  Geo.  I. ,  c.  27.  and  33  Geo.  1 1.  .c.  1 »,  for  entic- 
ing and  seduciner  artificers  in  Ihe  manufactures 
of  the  United  Kingdom  inti)  foreign  service. 
Bolh  Acts  were  upon  the  same  subject.  The 
offense  was  within  each.  The  first  imposed  a 
penalty  of  £100  and  three  months'  imprison- 
ment for  the  first  offense,  and  for  the  next  s 
fine  at  discretion  and  twelve  months'  imprison- 
ment. The  second  Act  imposetl  a  penalty  of 
£500  and  twelve  months'  imprisonment  for  the 
tlrst  offense;  and  for  the  next  £1.000  and  twn 
yenra'  imprisonment.  Lord  Manafiehl  held. 
"The  latter  Act  seems  to  have  been  a  repe^^  of 
the  former:  It  was  made  to  supply  the  deflden- 
cies  of  the  former." 

The  language  of  the  Supreme  Court  of  Mrsrb 
chusetl8,in  1^'iehoU,  qui  tarn,  v.  8quire.  5  Pick.. 
168.  is  very  clear:  "  We  think  the  Slaiuie  of 
1785.  c.  24,  upon  which  Ihe  qui  tarn  action  in 
founded,  is  repealed,  if  not  by  Stat.  1800.  c.  -^7 
fwbicb  seems  to  have  had  a  different  object  is 
view),  yet  certainly  by  Stat.  1817,  c..  191. which 
appears  to  cover  the  whole  subject  mailer  of 
the  Statute  of  1 785.  By  the  Statute  of  1817  the 
selling  of  tickets  in  any  lottery  not  granled  or 
permitted  by  the  CommoDwealth  is  prohibited 
unrler  a  new  penalty;  and  where  the  LcgisU 
lureiinpnaea  second  penally  for  an  offense, 
whether  smaller  or  larger  than  the  former  one, 
a  party  cannot  be  alloweil  lo  sue  on  one  or  the 
oilier,  at  his  option.  This  point  of  repeal  br 
implication  is  supported  by  authority.  In  lli'i- 
ease  of  Bartlett  v.  King,  12  Ma<«.,  637.  an  ex- 
ceedingly usefiii  statute,  passed  io  1754.  cor. 
ccruing  bequests  and  donations  to  pious  and 
charitable  uses,  was  held  not  lo  be  in  force:  tht- 
Legislal ure  having  in  1785  ^legislated  |*436 
upon  the  same  subject,  and  omitted  to  re-enact 
the  provisions  of  that  statute." 

The  opinion  of  the  Supreme  Court  nf  Als 
bnma.  in  Tfie  State  v.  Whitteorth.  8  PorlerV 
Ala.  Rep.,  4:i4,  is  equally  decided;  "  The  Ad 
of  1829,  inhibiting  gaming,  covers  the  wholt- 
ground  of  the  previous  statute,  so  for  as  dte 
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keeiMng,  exhibiting,  carrying  on  or  being  in 
uiy  manner  inlerested  in,  nay  gaming  table  or 
hank  wbalever  is  concerned,  ami  includesevery 
offenie  connected  with  the  subject  matter;  and 
tt  it  proTidvA  a  different,  and  ia  some  refipecis 
*  milder  paniabnii>nt  for  these  offenses  than 
the  previous  statutes,  it  repeals  them  so  far  as 
the  nme  offenses  are  provided  to  be  punished 
by  it." 

It  seems  needless  to  quote  from  the  other 
cues  cited.  Thct<e  authorities  are  sufficient  to 
MtablitJi  the  proposltioo,  tliat  tlie  Act  of  1850, 
» fans  It  Imposes  new  aud  different  penalties 
ud  puniahments  for  the  same  offenses  pro- 
hibited by  the  Act  of  1798,  repeals  that  AcL 

The  second  rule  of  law  laid  down  by  the  de- 
feodaats  is  this: 

Nn  judgment  can  be  rendered  to  any  suit 
for  &  penalty  after  the  repeal  of  the  Act  by 
Hhich  it  was  imposed.  Tlie  repeal  of  a  statute 
puts  an  end  to  all  suits  founded  upon  it.  {Btx 
r.  Juake$  of  the  Peace  far  M«  ofLtmdon. 
SBurr.,  1450;  Yeaton  t.  T/u  United  Stafe»,  5 
OraDch.  881;  Sehoaner  BaeM  v.  The  United 
>«ate>.6Cninch.829:  The Irretdgtme.t  Wheat., 
551;  TIte  United  StuUt  v.  Prexton,  8  Pet.,  57; 
Cmmffntcealth  v.  MarahaU,  11  Piclt.,  85u; 
QimmoniPeaUh  v.  Kimball.  21  Pick.,  873:  Com- 
mniottUth  V.  Leftteich^  6  lland.,  657;  Feeple  v. 
Umgitan,  6  Wend..  53tt;  Ctmmonweaitk  t. 
Wtkh.  SDana,  8i0:  Levii»  v.  Foster,  1  N.  H.. 
81;  Stevenwn  v.  Doe.  8  Black..  508; /A?pe  v. 
Lewit,  4  Ala..  487;  Bond  in  Untfeld  Toum- 
tkip,  4  Yeates,  393;  Maryland  v.  Baltimore  and 
Oiiio  Railroad  Company,  S  How.  U.  S.  Rep.. 
534;  18  Haloe,  109:  25  Maine,  453;  MUltr's 
CMC,  1  Wm.  Black..  451.) 

The  leading  case  )b  Asr  V.  JuHkeaef  London, 
t  Burr.,  1450.  It  was  a  motion  for  a  mandamue 
requiring  the  justices  to  proceed  in  a  matter  de- 
pending Dt^ore  them  after  the  Act  regulating 
the  [HYiceeding  bad  been  repealed.  The  matter 
had  been  by  tbera  adjourned  unto  a  day  after 
tbe  repealing  clause  took  effect,  and  they  then 
nfoiwl  to  proceed  farther.  "Lord  Mansfield 
was  Tery  clear,  and  tbe  rest  of  the  court  con- 
curred with  him,  that  no  jurisdiction  now  re- 
mained in  the  Sessions." 

In  the  cabe  of  Teuton  v.  The  United  States,  6 
CraDch.  3HI,  this  court  said,  upon  appeal  from 
1  sentence  of  condemnation,  where  the  law  un- 
der which  the  sentence  had  been  pronounced 
bad  been  repealed  after  the  sentence,  "  The 
caose  is  to  be  considered  as  if  no  sentence 
bad  been  pronounceil;  and  If  no  sentence 
437*J  *had  been  pronounced,  It  bas  been  long 
Mtled,  on  general  principles,  that  after  the  ex- 
piniion  or  repeal  of  a  law  no  penalty  can  l>c 
cnripTced  or  punishment  intlictt^d  for  violations 
of  tbe  law,  fXHumitted  while  it  was  in  force, 
uoleas  some  special  provision  be  made  for  that 
purpose  by  statute." 

And  it  makes  no  difference  whether  the  pen- 
ally p>es  to  tlie  public,  or  in  part  or  in  whole 
loan  individual. 

In  Leteiti  v,  Foster,  1  N.  H.,  61,  a  judgment 
bad  been  rendered  in  an  action  of  debt  for  a 
penally  under  a  statute  wliich  gave  tlie  whole 
penalty  to  the  plaintiff.  Before  execution  the 
datuie  was  repealed.  The  defendant,  by  a 
pnceeding  in  review,  brought  ibe  case  before 
Ibe  SuiMTcnie  Court,  where  It  stood  as  if  no 
]Bdgin«it  bad  been  rendered.   The  court  said ; 
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"  The  plaintiff's  right  of  action  was  taken  away 
by  the  repeal  of  the  law  on  which  it  was 
founded.  Every  right  he  acquired  by  a  judg- 
ment was  subject  to  be  lost  on  review  of  the 
cause.  We  must  try  the  cause  in  (he  same 
manner  as  if  there  never  bad  been  a  judgment, 
but  we  now  find  no  act  which  will  warrant  a 
judgment  in  favor  of  the  plaintiff." 

So  in  Piipe  v.  Lewis.  4  Ala.  489,  the  court 
said:  "The  principal  qucstloD  in  this  cause 
is  whether  any  iiulgment  can  be  rendered 
ill  an  action  founded  on  a  penal  statute  after 
its  repeal  The  counsel  for  tbe  defendant  in 
error  maintain,  that  by  the  commencement  of 
the  suit  for  the  penally  prescribed  by  the  stat- 
ute for  selling  rope  and  bagging  without  in- 
spection, the  defendant  acquired  a  vested  right 
In  the  penalty,  which  the  subsequent  repeat  of 
the  statute  by  tbe  Lefdslature  cannot  deprive 
him  of.  The  foundation  of  a  claim  to  a  penal- 
ty prescribed  by  law  is  derived  eniirely  from 
the  statute  authorizing  a  judgment  to  be  ren- 
dered In  favor  of  anyone  who  will  sue  for  It" 
"This  claim  is  imperfect  until  a  Judgment  be 
rendered  for  it.  ....  It  follows,  necea- 
sitrily,  that  as  the  right  to  the  penalty  is  incho- 
ate until  judgment,  if  from  any  cause  no  judg- 
ment can  be  ren<lered  for  the  penalty,  tlie 
absolute  or  vested  right  to  It  can  never  exist 
It  cannot  admit  of  doufat  that  the  Legislature 
may  at  pleasure  repeal  any  penal  law ;  and  it  is 
equally  well  settled  that  after  such  repeal  no 
judgment  can  be  rendered,  either  of  corporal 
punishment  or  pecuniary  fine.  Kor  is  it  easy 
to  pwrceive  how,  upon  principle,  any  other  de- 
cision could  be  made." 

The  whole  matter  is  summed  up  in  an  ex- 
pression of  Mr.  Chi^  JvaUee  Taney,  in  Mart/- 
land  V.  The  Baltimore  and  OhAf  Railroad  Cvm- 
pany.  8  How.,  584;  "The  repeal  of  the  law 
imposing  a  penalty  is  itself  a  remission." 

These  princiules  and  authorities  seem  to  leave 
no  doubt  upon  either  question  certified  from 
the  Circuit  (tourt.  It  appears  to  be  quite  clear, 
t)oth  lliat  Ibe  provicions  of  the  4lh  section  of 
tbe  *Act  of  17H8.  giving  a  penalty  for  [«438 
the  offenses  therein  described,  are  repealed  by 
the  operation  of  the  7th  section  of  the  Act  of 
1850.  giving  different  penalties  for  the  same  of- 
fenses; and  that  this  repeal  bars  actions  for 
penalties  pending  at  tbe  taking  effect  of  the 
last  Act. 

Mr.  Juttiee  C«.tron  delivered  the  opinion  Of 
the  court: 

The  following  questions  are  certified  to  us  on 
a  division  of  opiuion  from  Uie  Circuit  Court 
for  the  District  of  Indiana: 

1.  Whether  tbe  4lh  section  of  the  Act  of 
1798,  respecting  persons  escaping  from  service 
of  their  masters  is  repealed,  no  far  as  relates  to 
tne  penalty,  by  tbe  Act  of  1850,  on  the  same 
subject. 

2.  Whether,  if  the  Act  of  1798  is  repealed  as 
to  the  penalty,  the  repeal  will  bar  an  action  that 
was  pending  at  the  time  of  the  repeal. 

The  fugitive  slave  law  of  1860  dws  not  re- 
peal tbe  4ih  section  of  the  Act  of  1798  in  terms; 
and  if  it  is  repealed,  it  must  be  by  iroptication. 
As  a  general  rule  it  u  not  open  to  controversy, 
that  where  a  new  statute  covers  the  whole  sub- 
ject matter  of  an  old  qdc,  adds  offenses,  and 
prescribes  different  penalties  for  those  enumer. 
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tiled  in  the  old  !aw.  tliHi  flieo  tbe  fornipr statute 
is  repealed  by  implicaiion;  as  the  provisions  of 
both  cannot  stand  toj^etlicr. 

To  ascertain  wbelber  there  be  repugnance, 
the  two  cDactments  must  be  compHrra. 

The  4th  peclion  of  the  Act  of  1793  provides: 
l9t.  Tliat  any  person  who  shall,  knowingly  and 
willingly,  obetruct  or  hinder  a  claimant,  his 
ajKnt  or  attorney,  in  arresting  a  fugitive  from 
labor:  * 

Or,  2d.  Shall  rescue  the  fugitive  from  the 
claimant,  his  agent  or  atiorney,  after  he  has 
been  arrested: 

Or,  8d.  Shall,  knowinjrly  and  willingly, 
harbor  or  conceal  the  fu^jilivc.  knowing  he  is 
such:  That  for  committing  cither  of  sittd  of 
funevB  hmh  person  shall  forfeit  and  pay  the 
sum  of  five  hundred  dollars:  which  penalty 
may  he  recovered  by  Uie  claimant  for  his  own 
bentflt;  and  reserving  also  to  the  claimant  his 
right  of  action  in  damages  for  the  actual  !□- 
juries  he  may  have  sustained,  bo  they  more  or 
less. 

The  Act  of  1850,  section  7,  declarca: 

Ist.  That  any  person  who  shatt.  knowingly 
and  willingly,  obstruct,  hinder  or  prevent, 
such  claimant,  his  agent  or  attorney — or  any 
person  or  persons  lawfully  assisting  him,  her 
or  them,  from  arresting  such  fugitive— either 
with  or  without  prot^ss: 

Or.  2d.  Shall  rescue,  or  attempt  to  rescue, 
such  fugitive,  when  arrested,  from  the  custo 
dy  of  tlie  claimant,  his  agent  or  attorney, 
439*]  *or  from  the  custody  of  any  other  per- 
son or  pertoDS  lawfully  assisting: 

Or,  8d.  Shalt  aid,  abet,  or  assist  the  person 
owing  service,  directly  or  indirectly,  to  escape 
from  Rich  claimant,  his  agent  or  adomcy,  or 
other  person  or  persons  legully  H6si>ting: 

Or,  4lb.  Shall  harbor  or  conceal  F^uc-h  fugi- 
tive, so  as  to  prevent  his  discovery  and  arrest, 
after  notice  or  knowledge  of  the  fact  that  such 

{lerson  waaa  fugitive:  ThepKTsonsootTending, 
n  either  of  the  cases  specified,  shall  be  subjt;cl 
to  a  tine  not  exceeding  one  thousand  dollars, 
and  imprlRonment  not  exceeding  six  months, 
on  cuoviclion  by  indictment.  Second.  That 
the  person  thus  offending,  shall  forfeit  and  pay, 
by  way  of  rivil  damages,  to  the  party  injured  by 
such  illegal  conduct,  the  sum  of  one  thousand 
dollars  fur  each  fugitive  lost,  by  reason  of  such 
conduct,  to  lie  i-ecovered  by  action  of  debt. 

And  the  question  is,  whether  the  foregoing 
provisions  of  the  Act  of  1850  are  repugnant  to 
those  contained  in  the  Act  of  1793.  so  far  as  the 
penalty  of  Ave  hundred  dollars  is  concerned. 

The  former  statute  gives  tbts  penally  to  Ibe 
owner  in  three  cases;  for  oltstruclin^  «u  arrest; 
(or  a  rescue;  and  for  harboring  the  fugitive.  It 
was  given,  regardless  of  the  fact,  whether  the 
owner  had  ornad  not  recovered  his  slave:  and 
in  addition,  by  the  Act  of  17&8  be  might  sue 
for,  and  n^over  the  value,  if  the  slave  was 
lost b^  Ibeillcgal  conduct  of  the  defendant;  or 
he  might  recover  inferior  damages  if  the  slave 
was  outuined. 

By  the  Act  of  1850.  a  penalty  is  inflicted,  by 
way  of  fine,  on  convicllim;  and  imprisonment 
is  added.  The  prosecution  is  at  the  instance  of 
the  United  Slates,  witbwhicli  theowner  of  the 
slave  is  not  necessarily  connected,  the  govern- 
ment taking  Ibe  penally  recovered:  nor  is  it  of 
any  consequence,  under  this  mode  of  procecd- 
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ing.  whether  the  owner  has  or  has  not  recov- 
ered hi^  slave;  the  offender  beingequally  liable 
to  prosecution  for  committing  any  one  of  th« 
offenses  enumerated  in  the  statuie.  including 
the  old  one,  found  in  the  Act  of  1798;  and  Ihe 
additional  ones,  superadded  in  that  of  1850, 
and  which  are  indicated  by  the  words  in  ilalicf. 
The  recent  slatule  covers  every  offense  found 
in  the  former  Act,  which  subjects  the  offender 
to  a  penalty  of  $500.  and  prescrilies  s  new 
and  different  penalty,  recoverable  by  indict- 
ment; and  is  plainly  repugnant  to  the  Act 
of  1793. 

A  seeming  difficulty  exists,  in  the  concluding 
part  of  the  seventh  section  of  the  new  Act. 
which  awards  civil  compensation  to  the  owner 
for  the  loss  of  each  slave,  if  that  loss  was  oc- 
casioned by  any  one  of  Ibe  illegal  acts  that  are 
made  indictable :  but  no  recovery  under,  and 
byforce  of  the  statute,  can  be  bad.  unless  the 
owner  has  lost  the  slave.  The  policy  of  Ihe 
law  is  "obvious.  On  trials,  illegal  con-  [*440 
duct,  and  loss,  might  be  fully  eslabllsbed;  but 
then,  the  wide  range  of  proof,  as  to  value, 
could  still,  in  effect,  defeat  the  suit  by  a  verdict 
for  low  damages:  and  therefore  Congress  fixed 
the  value  alike  in  every  (inse  of  loss,  and  took 
the  assessment  of  damages  from  the  jur}'.  This 
provision  is  new,  and  incon^eot  with  the  4th 
section  of  tlie  Act  of  1798,  in  this:  The  for- 
mer Act  imposes  a  penalty  of  five  hundred  dol- 
lars, in  the  enumerated  cases,  regardless  of  any 
actual  loss  on  the  part  of  the  owner:  whereas, 
for  the  same  offenses,  the  Act  of  1850  al- 
lows civil  damages  of  $1,000  for  each  slave 
lost;  but  noiliiug  when  he  is  regained — 
loss  being  the  ground  of  action:  nevertheless, 
the  party  injured  is  left  to  his  common  law 
remedy  for  any  damage  he  may  have  sustained 
short  of  actual  loss  of  the  ttlavc  by  the  illegal 
conduct  of  the  offending  party:  and  for  actual 
loss  also,  if  he  prefers  and  elects  that  remedy  to 
an  action  for  civil  damages  under  the  statute; 
hut  both  modes  cannot  be  pursued. 

We  therefore  answer,  to  the  first  question 
certified,  that  the  Act  of  1850  has  repealed,  s«> 
for  as  relates  to  the  penalty,  the  fourth  section 
of  the  Act  of  1793. 

The  nextqueMinn  referred  to  us  for  decision 
presents  no  difflcullv. 

The  suit  was  pemling  below  when  Ibe  Act  of 
Si'ptember  18.  Ib50,  was  passed,  and  was  for 
the  pennlly  of  $500.  secured  by  the  4lh  sec- 
tion of  the  Act  of  1798.  As  the  plaintiff'K 
right  to  recover  depended  entirely  on  the  stat- 
ute, its  repeal  deprived  the  court  of  juristlic;- 
tion  over  Ihe  subject  matter.  Anil  in  the  next 
place,  as  the  plaintiff  had  no  vested  right  in 
the  penalty,  the  Legislature  might  dischargi- 
the  defendant  by  repealing  the  law.  We  there- 
fore answer,  to  ibi>  second  question  cerlifled. 
that  the  repeal  of  the  fourth  section  of  Ihe  Art 
of  1703  does  bur  this  action,  although  pending 
at  the  time  of  the  repeal. 

ORDKR. 

This  cause  came  on  to  be  heani  on  the  tmn- 
Bcript  of  the  rtcord  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana, 
and  on  the  points  or  questions  on  whtch  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certified  to  tliis 
coun  for  its  opinion  agreeably  to  the  Act  ot 

Howard  ta. 
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CuBgren  in  such  case  made  antt  provided,  and 
wtaargaedby  couDsel;oncoDt!^ideraUon  where- 
of, it  is  ibe  opioioD  of  Ibis  court:  Hi.  Tiiat 
tbe  fourth  section  of  the  Act  of  Congress,  ap- 
prnnd  on  Ibe  13th  day  of  February,  A.  D. 
ITW,  entitled  "An  Act  recperling  fujritivcs 
from  juMicnand  persons  escaping  from  the  serv- 
44 1*]  ice  "of  their  masters,"  is  repealed,  so 
far  as  r«lBt«8  to  the  penally,  hv  the  Act  uf  Con- 
;;resB  approved  September  18th,  1850,  eutllled 
"Ad  Act  to  amond.  and  supplemcnlary  to,  ijie 
Acteotitled  'An  Act  respei-ling  fugitives  from 
justice  and  ptiaona  escaping  from  the  service 
"f  their  niasleri!,'  *'  approved  February  J3th, 
17&:t.  2d.  That  the  repeal  of  the  said  fourth 
M<iion  will  in  law  bar  tlic  present  action  ihul 
wai  pending  at  the  lime  of  the  retH-al.  Where- 
upoB.  it  is  now  here  orderi-d  and  adjudged  by 
ihis  court  that  it  be  so  certified  to  the  Kaid  Cir- 
cuit Court. 

Ctt«l-)7  How.,  96;  2  WhU.,  M6:  5  Wall..  H4;  7 
Wall.,  514;  fl  Wall.,  AT5;  11  W^all.,  H2,  94,  «&;  7  Ottn. 
»l;  S  Uttc.  401:  8  Saw}'..  42H;  4  Sawy.,  IS 
Btttdit..lH(,3tS;  7  Bank,  Keir..  281 :  10  Bank.  Heir- 
«:  1  Ben.,  m  1 1 DUU  OS.  2M ;  Z  Abb.  IT.  R^SfH ; 
(        m-,  McOiboo,288;  Woolir..,203;  SWoods, 
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LEWIS  ROGERS,  Appeaant, 

V. 

JOSEPH  O.  LINDSET.  HENRY  S.  AT- 
WOOD.  AND  JOHN  S.  BENNETT. 

iMtrument  construed  at  autliarUy  to  control  and 
eoUeet  cerlma  judgtwnU,  noltuan  mudgnmerU 

tkert^. 

Tbe  follovfnff  paper,  vix. : 

"Tbe  PnaidPDt  or  Cashier  of  the  Planters'  and 
Mercbanb'  Drinlc  will  pteMsc  hold,  si-bject  to  the 
onterofMr.  J.  Llndsoy,  all  the  debts  referred  to 
in  tbelavkModl*  tter  from  Hr.  McPRrlin.  ejccept  the 
t«o  dnfts  of  HcCoUler  MInKe,  upoa  the  MeBsrs. 
EiHcom.  of  BaJtimore,  which,  when  cnlk-cted, 
pleawpUceto  niy  credit  "—Imports  an  authority  to 
iJodiKT  to  control  tbe  settletnent  andcDileetlon  of 
t^wKBeveml deniMDds;  butnotiieceHsarllyatrans- 
ferof  Ibe  iltle  to  or  interest  In  them. 

Tbe  clrL-umstam-es  of  the  case  favor  this  con- 
oructton.  Llndsey  had  become  ncrsonally  r<>spon- 
«ble  for  a  sum  of  money,  which  these  dohis  were 
Intended  Id  part  to  meet.  Asan  honest  traneactloni 
it  would  answer  all  purposes.  If  he  had  only  a 
poverto  oolloct  the  debts. 

Where  Llndsey,  under  this  power,  aftslirnod  an 
iQlerai  Id  on«  of  ibefe  jiidfincntai  and  the  bill 
chargH]  that  tbe  asslg-neo  knew  of  the  interest  of 
the  orlirlDal  crodltor,  wbleh  the  asvliinec.  In  his 
loawor,  did  not  deny,  ho  failed  to  bring  himself 
within  tbe  rules  which  prot»-cta  purchaser  for  a 
Talastile  conafdcntthm  wlibout  notice,  and  bis 
dilm  must  be  set  aside. 

Undsey'B  bsvlnir  Hoxigned  this  Judirinent  to  a 
ibird  person,  and  then  taken  a  re-a»tlirnment  of  It. 
•inn  not  TM  ry  the  case.  He  stands  then  In  bis  orlgl- 
pedUun. 

THTS  was  an  appeal  from  Ihe  Circuit  Court 
of  (he  United  States  for  tbe  Southern  Di»- 
Irict  of  Alabama. 

Tbe  tnll  was  tiled  by  Rogers  against  Lindscy, 
Atwood,  and  Benactt,  under  tbe  circumstances 
mentioned  in  tbe  opinion  of  ihe  court,  and 
*liich  it  is  not  necessary  to  repeat. 

The  cause  was  heard  upon  the  bill,  answers, 
ahibils  and  proofs,  in  the  said  Dibtrict  Couit, 
OB  the  17tb  of  April.  18-')0.  and  the  court  being 
of  opinion  that  tl*e  plaintiff.  Rogers,  by  his  can- 
<rut  vcith  the  defendant,  Liodsey,  had  assigned 
Howard  13. 


and  transft'rred  the  judgment  in  the  eaid  courl, 
in  favor  of  Rogers  &  Gray  against  John  8. 
Bennett,  to  said  Lindsey,  anh  that  he,  Lindsey. 
and  tbe  assignees  under  him,  were  enliiled  'to 
the  money  made  thereon,  ordered  and  dccreeil 
that  the  plaintiff's  bill  be  dismissed  with  costs. 

Ro^rs.  the  complainant,  appealed  to  this 
court. 

*It  was  argued  by  Mr.  Crittenden  ['*443 
(Attorney-General)  and  Mr.  Chilton  lor  tlie 
appellant,  and  Mr.  J.  A.  Campbell  for  the 

app<;llfe. 

The  arguments  of  the  respective  counsel  were 
so  much  connected  with  the  fads  and  circuni  - 
stances  of  the  case,  that  it  hi  impossible  to  nar- 
rate them  without  protractingthis  report  to  an 
inconveuient  length. 

Mr.  Justice  Nelson  delivered  tbe  opinion  of 
the  rourt : 

This  is  an  appeal  from  the  Circuit  Court  of 
tbe  United  States  for  the  Southern  District  of 
Alabama. 

Lewis  Rogers,  tbe  appellant,  and  complain- 
ant below,  was  one  of  the  firm  of  Roirers  & 
Gray,  doing  buftiness  in  (he  City  of  Richmond 
in  1886,  and  in  the  course  uf  their  business  pur- 
chased of  Joi^ph  G.  Lind>ey.  one  of  (he  de- 
fendants, a  large  amount  of  bills  of  exchange 
on  the  house  of  Goodman,  Miller  &  Co..  of  the 
City  of  Mobile,  of  whirh  almut  the  sum  of  $20,- 
000  was  unpaid,  and  the  bills  prolc^^led.  Sulr 
Bcquently,  in  1837.  a  settlement  was  eflTccItd 
with  (he  firm  at  Mobile,  and  paymcnl  received 
in  several  promissory  notes,  all  of  which  were 
induraed  hy  Lindsev.  Among  these  notes  was 
one  made  by  Blssell  &  Carrllle.  a  business  firm 
in  Alabama,  dated  20tb  April,  1837.  and  in 
dorsed  by  John  S.  Bennett,  payable  Ist  Janu- 
ary, 1838.  for  $3,297.27.  and  wliich  v:w*  al«» 
indorsed  by  Gno<lnian,  Miller tb  Co.,  and  Lind- 
sey. This  no(e,  and  a  large  amount  of  the  pji- 
per  thus  received  in  discharge  of  Ihe  debt  of 
$30,000,  was  dishonored  at  maturity,  and  duly 
protested,  and  judgments  ret overed"  against  the 
several  parties  liulile,  in  the  Circuit  Court  of 
the  United  Slates  in  the  Southern  Disiriet  rif 
Alabama,  The  judgment  recovered  March. 
1840.  against  Benuett,  on  the  note  of  Bituiell  i\: 
Cai-ville,  amounted  to  $^^.875.  At>out  Ibis  time 
the  partnership  of  Rogers  &  Gray  wasdissulvefl, 
and  the  effects  assigned  to  Rt>gers,  the  com- 
plainant. 

In  June,  1840,  while  Ihe  sectiriiics,  taken  in 
payment  of  the  balance  of  $30,000  due  to  the 
firm  of  Rogers  &  Gray,  stood  in  \\iU  condition. 
Lindscy  came  to  the  City  of  Riclimutid,  and 
made  u  proposition  for  the  seitleinent  of  liis  iiii- 
bilities  as  indorser  upon  Ihem.  They  bad  been 
left  with  the  Planters'  and  Merchants'  Bank  of 
Mobile,  for  cotleuliun,  and  jiidgmenls  recov- 
ered upon  them  as  slated.  Lindscy  represented 
that  all,  or  nearly  all  the  parlies  except  hint' 
s<  lf  up<m  Ihe  pap<'r  were  insolvent,  and  ibiil 
little,  if  unything,  could  be  realized  on  the  judg 
menls.  And  he  proposed  to  take  tliem  and  give 
a  note  for  $20,000,  maile  by  himself,  and  in- 
dorsed by  four  other  persons,  citiscens  of  Ala- 
bama, who  he  represelilcd  were  responsible, 
and  would  pay  the  note  at  maturity,  if  Rogers 
would  make  a  new  advance  *tohim  of  [*443 
$10,000  on  the  note  of  one  Hudgings,  a  citizuD 
of  Virginia. 
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Upon  the  faith  of  these  represent  at  ions,  and 
after  some  inquiries  into  the  rcfponsibiiity  of 
(he  parlies.  Rogers  agreed  to  tlie  propof>itiun. 
and  lf)ok  the  note  of  120.000,  which  was  paya- 
ble the  flrsi  of  JaDuanr  thereafter.aodadTaDced 
the  $t0.000  on  the  IludgiDgs  note;  and  at  the 
Slime  time  gave  to  Lindsey  the  following  writ- 
ing: 

"The  President  or  Cashier  of  the  Planters' 
and  Merchants'  Bank  will  pleat>e  hold,  sulijcct 
lo  the  order  of  Mr.  J.  Q.  Lindaey,  all  the  debts 
rcfiTred  to  in  the  inclmed  letter  from  Mr.  Mc- 
Fiirlin,  except  ihe  two  drafts  of  HcCollier 
Minge  upon  the  Messrs.  Elticolts,  of  Baltimore, 
which,  when  collected,  please  place  to  my 
credit."   18th  June.  1840. 

The  list  of  debts  referred  to  in  the  letter  of 
McFartin  were  the  Hociirities  that  had  bi-en  left 
with  (be  bank  at  Mobile  by  Rogers  for  cotleC' 
tion,  and  which  had  passed  into  judgments,  as 
already  stated. 

When  tilts  note  of  $30,000  fell  due,  on  the 
IH  of  January,  1840,  it  was  dishonored,  and 
the  paper  duly  protested.  This  note  has  never 
btfcn  paid. 

Lindsey,  after  receiving  the  authority  to  con- 
trol the  securiliea  and  judgments  in  the  bank 
at  Mobile,  returned,  and  made  collections  out 
of  them  to  the  amount  of  between  $8,000  and 
$4,000. 

llesideH  this  amount,  he  has  collected  the 
judgment  against  Bennett  to  the  amount  of 
$0.*^j.66,  principal  and  interest,  that  being  the 
amount  due  at  the  date  of  the  collection  by  the 
mitrfhal,  on  the  execution,  June  5lh,  1848.  The 
judgment  bad  been  recovered  March.  1840.  and 
execution  issued  returnable  Xovember  term 
following.  An  alieu  was  iwued  81st  January, 
1843,  returnable  March  term  following;  and  a 
plnn'es  24th  December,  1S43;  a  second  and 
tliird,  January  and  March.  1844;  and  a  fourth 
and  fifth,  March,  184.1,  and  April.  1848,  on  the 
last  of  wliich  the  sale  took  place  of  the  property 
of  Bennett. 

The  execution  had  been  delayed  by  proceed- 
In-f  In  the  courts  lo  stay  the  sale. 

This  bill  was  filed  in  the  court  l»elow  to  ar- 
rest this  $6,293.06.  in  the  bands  of  the  raar- 
slinl,  Kogers  claiming  that  the  money  beiongs 
lo  him.  It  has  been  brought  into  court,  and 
awaits  the  final  decree  in  the  cause. 

On  Ibe  24th  December.  1842.  Lindsey  peti- 
tioned for  the  benefii  of  the  Bankrupt  Act. 
piitised  August  lOih,  1841,  and  obuined  his  dis- 
charge on  the  2d  May,  iViS. 

None  of  the  secunliesor  judgments  thai  he 
received  from  Rogers  in  June,  1840.  at  Ihe 
444*3  litne  lie  ^ve  him  the  note  of  *$20.000, 
in  round  lo  ilie  list  of  his  aswts.  The  only  al- 
lusion to  them  is  an  olwcure  reference  in  his 
list  of  creditors  to  the  note  of  Bissell  &  Carville, 
which  he  says  was  given  to  C.  D.  Hunter  as 
sci'urlty  for  a  dt-bl  due  him. 

The  ground  upon  which  Rogers  claims  that 
he  is  t-ntiiled  to  the  money  collected  on  the 
judgment  againct  Bennett,  is:  1.  Thai  accord- 
ing lo  llie  agreement  with  Lindsey,  at  the  lime 
he  look  the  note  of  $20,000,  it  was  not  intended 
to  vest  in  the  latter  any  interest  in  Ihesecuri- 
ticH  and  judgments  that  bad  been  left  In  the 
PIimtiTh'  iind  Merchants'  Bunk  at  Mobile,  for 
collection :  but  only  to  confer  an  authority  upon 
him  to  take  charge  of  the  settlement  and  col- 
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I  lection  of  the  same,  so  that  the  proceeds 
might  be  applied  to  the  payment  of  tne  note. 
In  other  words,  that  there  was  no  assignment 
of  these  judgments  intended,  but  a  power  t& 
settle  and  convert  them  into  money  for  the  pur- 
pose staled,  as  Lindsey's  reridence  in  Alabama 
enabled  him  to  give  his  personal  attention  to- 
Ihe  business;  and  as  he  was  deeply  interested 
in  realizing  the  payment  of  them,  as  he  was  on 
all  the  securities. 

2.  That  admitting  there  had  been  an  abralule- 
assignment  to  Lindsey.  and  that  it  was  so  in- 
tended, still  the  complainant  is  entitled  to  ar 
rest  the  money  inihe  hands  of  the  marshal,  and 
have  it  applied  to  his  debt,  on  the  ground  that 
it  was  obtained  by  false  representations,  both  in 
respect  to  the  value  of  these  judgments,  Lind- 
sey representing  that  they  were  worthless, 
and  also  in  respect  to  the  solvency  and  re- 
sponsibility of  the  sureties  upon  the  note  of 
$20,000. 

On  the  part  of  Lindsey,  it  is  insisted  tbtA 
this  note  was  given  on  llie  express  condltkm 
that  the  judgments  in  the  bank  at  Mobile  were 
to  be  assigned  absolutely  to  him  for  his  owa 
benefit:  and  that  no  fraudulent  representations, 
as  alleged,  were  made  by  him  at  the  time. 

The  first  question  must  depend  upon  the 
effect  of  the  written  instrument  that  passed  be- 
tween the  parties  as  the  result  of  the  negotiMion 
between  them,  as  we  have  no  other  evidence  on 
this  branch  of  the  case,  except  (he  allegations 
in  the  bill  and  answer.  And  on  looking  at 
that  instrument,  we  are  satisfied  that  upon  a 
fair  construction,  it  imports  an  authority  to 
Lindsey  to  control  the  settlement  and  collec- 
tion of  these  several  demands:  but  not  nec- 
essarily a  transfer  of  Ibe  title  to,  or  interest  in 
them. 

This  interpretation  salisfles  the  words  of  the 
instrument:  and  there  is  nothing  in  the  trans- 
action itself,  or  in  the  relation  in  which  Ibe 
parties  stood  to  each  other,  that  should  induce 
Ihe  court  to  give  it  a  sti-ained  construclion  in 
favor  of  this  defendant.  . 

If  a  transfer  of  the  interest  had  been  contem- 
plated, as  the  instrument  *wa8  drawn  [*44ft 
for  the  purpose  of  carrving  into  effect  the 
agreement  and  understanding  of  the  parties,  it 
is  Miprising  that  words  importing  an  alignment 
are  aliogelber  omitted,  and  those  importing 
only  an  authority  over  the  \ial  of  judgmenlx. 
used.  It  would  have  been  most  nainrnl  to 
have  drawn  an  assignment  in  terms.  Nor  do 
we  perceive  that  it  could  have  been  of  any  ma- 
terial importance  to  Lindsey  to  have  stipulated 
for  a  transfer.  The  debt  of  $20,000  was  his. 
and  it  would  fall  due  in  six  months,  and  the 
purpose  of  giving  this  note  as  set  up  at  the 
time,  was  to  get  some  delay,  so  as  lo  be  able  to 
realize  something  out  of  the  securities  in  the 
bank  at  Mobile.  And  whether  he,  therefore, 
took  a  transfer  of  them,  or  a  full  authority  to 
settle  and  collect  them,  would  seem,  in  view  of 
any  honest  purpose,  a  matter  moreof  fonnilian 
substance. 

Our  conclupion  therefore  Is.  that  Lindsey 
took  no  interest  in  these  judgments,  as  a«>-ignev'. 
by  operuiion  of  the  written  directions  given  lo 
the  Planters'  and  Merchants'  Bank,  by  Rogew. 
on  the  IStb  June,  1840;  nor  Is  there  any  evi- 
dence in  the  case  leading  to  that  conclusion. 

Having  arrived  at  this  result,  it  is  unimpor> 
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taot  to  iaquire  loto  the  question  of  fraud  relied 
nauTitiaiiag  the  amignmeot  upon  Ibe  assump- 
tioD  ihMt  one  had  been  eatahllshed.  There  is 
certainly  venr  strong  ipnunds  for  doubtiox  as 
tntbekna  Jab*  of  the  transaction  on  the  part 
of  Lindw. 

The  brll  states  that  he  reprpseuted  the  eure- 
tfes  upon  Ihe  note  of  $20,000  ai  men  of  un- 
doabted  mesnti,  and  who  would  not  allow  their 
paper  to  be  dishonored,  and  that,  if  he  did  not 
tnlte  it  op  at  maturity,  thev  would. 

This  Lindsey  Bub«UQtiai)y  admits  ia  his  an- 
iver.  And  yet,  tho  note  was  dishonored,  and 
DO  portion  of  it  paid  by  th«f«e  sureties,  and,  as 
'»  tppaient  from  the  evidence,  the  demand 
cwM  not  have  been  collected  by  force  of  law. 
It  is  animportant,  however,  to  pursue  this 
brsDch  of  ttM  ease. 

The  next  and  only  remaining  question  in  the 
rase  ia,  ID  respect  to  an  interest  set  up  by  Ihe 
defetKiuit,  Atwood.  in  this  judgment  against 
Bennett.  He  claims  an  interest  to  the  nmnunt 
of  12.500.  by  an  assignment  from  Lindsey, 
soce  bis  diacbai^  under  the  Bankrupt  Act. 
fonetime  in  Ihe  year  1848  or  1844,  by  way  of 
Ncariog  lite  payment  of  an  old  debt  due  before 
Uw  proceedings  under  that  Act. 

The  bill  charges,  that  Atwood  knew  Lindsey 
bad  obtained  the  control  of  the  judgment 
uiiiM  Bennett  bv  false  representations;  and 
tliat  be  conspired  with  him  to  consummate 
Uk  fraud  thua  committed  upon  the  complaiD- 
ant. 

This  illegatlon  ia  not  met  and  denied  in  the 
answer.  Nor  is  there  any  denial  of  knowledge 
that  Lindsey  had  obtained  no  interest  in.  or 
446*J*iitle  to,  the  Judgment  from  the  plaint- 
iSiio  the  same,  or  from  Rogers,  Ihe  complain- 
idL  He  BHys  he  does  not  remember  that  he 
eter  mw  anv  evidence  of  title  to  the  judgment 
in  Uadse^  from  Itogers  &  Oray,  the  plainiiffs, 
or  from  cither  of  them,  but  avers  that  he  knew 
be  bad  a  title  to  the  same  from  one  Hunter. 
Neittter  does  Atwood  set  up  in  his  answer  that 
be  obtained  Ihe  assignment  of  the  interest  he 
rUiras  in  the  judgment  bona  fide,  and  without 
notice  of  the  title  of  the  complainant. 

Under  these  circumitances,  and  in  view  of 
the  nature  of  the  defense  set  up  by  Atwood.  It 
i» quite  clear  be  does  not  bring  himself  wilhio 
ilie  nile  In  equity  which  protecis  the  title  of  a 
purchaser  witbout  notice.  Tlie  bill  virtually 
charged  him  with  notice  of  the  complainanl  s 
interest  in  ibe  judgment,  for  the  purpose  of  in- 
validating any  'claim  thnt  he  might  set  up  to 
Itaeaame  anderlhe  assignment;  and  in  order  to 
protect  bimself,  and  to  show  lliat  he  was  not  in 
pdvity  with  Lindsey,  be  was  bound  to  aver  In 
his  answer,  that  the  purchase  was  made  for  a 
ndualite  coouderation  without  notice. 

Ktalber  can  he  protect  himself  under  the 
■Tennent  in  the  answer,  that  Lindsey  obtained 
atiileiutbe  judgment  from  Hunter. 

The  facts  are.  that  Hunter,  in  the  fall  of 
IMl,  took  an  assignment  of  this  judgment  from 
littiaey,  in  contiideration  of  a  lot  of  land  in 
WllcDi  County,  Alabama;  and  that  In  the 
■[[nngof  1844nereaa'signed  thesame,  and  look 
Ijadsey's  note  for  the  demand.  Lindsey.  be- 
ing the  original  party  to  tbe  fraud,  is  disabled 
from  setting  up  this  title  of  Hunter,  conceding 

to  be  a  good  one  agamst  the  complatnaot. 
The  re-ansigoment  cloihes  falm  with  no  better 
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title  than  he  possessed  when  be  assigned  the 
judgment  to  Hunter. 

A  purchaser  with  notice  may  protect  himself 
by  obtaining  the  title  of  a  purchaser  fora  valu 
able  consideration  without  notice,  unless  he  lie 
the  original  party  to  the  fraud.  The  bona  fide 
purcha.se  purges  away  the  equity  from  llie  title 
m  the  hands  of  all  penions  who  may  obtsin  a 
derivative  title,  except  it  be  that  of  the  original 
party,  whose  conKcieoce  stands  bound  by  the 
violation  of  the  trust,  and  a  meditated  fiaud. 
(I  Story,  Eq.  Jur.  897.  898.  and  cases.)  At- 
wood, therefore,  can  derive  no  benefit  from  the 
purchase  of  Hunter,  even  If  that  had  purged 
the  equity  of  Rogers,  as  that  equity  ImmtHli- 
atety  attached  on  the  re  assignment  of  the  judg- 
ment to  Lindsey.  and  bound  it  in  bis  hands; 
and  anyone  eominjg  in  under  htm  chai:geable 
with  notice  stands  in  no  better  situatloo. 

In  evety  view,  therefore,  that  we  have  been 
able  to  tiike  uf  the  case,  we  think  the  decree  of 
the  court  below  erroneous,  and  *(ihould  1*447 
be  reversed,  and  the  proceedings  remitted;  with 
directions  to  enter  a  decree  that  Ihe  cnmplnin- 
aot  is  entitled  to  the  fund  in  court  collected 
upon  the  Judgment  against  Bennett,  together 
with  coats  of  suit  In  this  court  and  in  thecourt 
below. 

ORDER. 

This  canse  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Slates  for  the  Southern  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judgt^l  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be. 
and  the  same  Is  hereby  reversed,  with  costs; 
and  that  this  cause  be.  and  the  same  Is  hereby 
remanded  to  the  said  Circuit  Cuurr,  with  di- 
rections lo  that  court  to  enter  a  decree  in  favor 
of  the  comptainHOt  for  the  fund  in  court  col- 
lected upon  the  judgment  against  Bennett,  to- 
gether with  Ihe  costs  of  this  suit  in  this  f»urt 
and  in  the  said  Circuit  Court. 


MORGAN  HcAFEE.  MADISON  McAFEE, 
AND  JAMES  ALFORD,  I^nt^  in  Error. 
«. 

JAMES  T.  CROPFORD. 

Tre»pa»*  for  carrying  aaoy  daveti — terdiet  majf 
initliids  eoRneqential  damages — dffendunt  al- 
kneed  to  recoup  Judgment  agatant  ptmnHff  a* 
prineipid  and  hvmAf  as  Buretg — evidence  in 

mitigation. 

In  Rn  artloD  nf  trwpiifln,  for  forcibly  Invading  a 
plRotntion,  L-arrytn^  otr  tmine  slaveo.  and  frltrbien- 
Inir  others  an-ny,  ttwus  proper  for  the  plaiutlft  to 
glie  In  evidence  ttie  coiiscquontlaldamaffcawhtob 
resulted  to  bis  wood  and  com. 

It  was  proper,  also,  toallowtbedefententtoirive 


Nora.— RI(fh/«  and  UohflUlea  iifmt'€tie$.  See  note 
to  Hall  V.  Smith,  5  How,,  SB. 

Wh-it  fnritearanec  tir  exUw»linn  <•/  time  tn  princi- 
pal Oebtitr  wtU  db-ehcrye  mrety.  Bee  note  to  Crueth 
V.  Sims,  fi  How.,  IV». 

H'A'in  vartatUm  >•/  eontraet  w  aureemettt  /or  cU~ 
lay,  dirharge^  Muretu-  Soe  note  to  Miller  v.  Stew* 
art,  flWlieHt..  m). 

MltiQMbm  of  ilamageH.  in  octlotw  tif  Uirt, 

In  autlon  for  pullinit  o<>wo  a  bulldlnfr,  evidenoe 
that  the  buUdlng  was  peaceably  taken  down,  in 
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In  evidence  a  JuiSgment  Bgainet  the  owner  of  the 

flantatlon,  as  princfpal,  and  himself  a«Buret;.  and 
In  own  ^ymeut  of  tliat  Judgment.  It  was  allow- 
able, botn  aa  an  explanation  of  tila  motives,  and  to 
show  hnw  much  he  had  paid;  both  reasons  concur* 
rfnjr  to  mitigate  the  damaires. 

Bvidence  was  also  allowable  to  show  that  ar- 
rangements had  been  entered  Into  between  the 
prinolpnl  and  surety,  whereby  time  would  be  given 
for  the  payment  of  thedeiit.  Tbla  was  allowable, 
asapalllailon  of  the  conduct  of  the  principal  In  re- 
moving his  )4avee  wittiout  tht?  State. 

Evidence  was  also  admls!>lble  to  show  that  the 
surety  had  not  been  compelled  to  pay  the  debt,  by 
showing  that  the  creditor  had  been  rnjoined  from 
ciUeelinglt.  "Hils  wasadmiHlble,  In  order  to  ri'liut 
the  evidence  previously  olTfred  on  the  other  pidc. 

It  was  proper  for  tho  court  (o  charve  the  Jury 
that,  in  oraessltur  damagesi  they  Imd  a  right  to  take 
into  consideration  all  tne  clrcutostances. 

frms  rase  was  brought  up  by  writ  of  error 
1  fiom  the  District  Court  of  the  United  States 
for  the  Northern  Dietrict  of  Missififeippi. 

It  was  an  action  of  trespass  brought  b^  Crof- 
ford,  who  described  hfmselF  as  a  citizen  of 
Tennessee,  but  who  bad  a  planlation  in  Ar- 
kansas. The  8uit  WAS  brought  against  the 
448*]  McAfetfs  *and  Alford,  for  acts  which 
are  ((escribed  by  the  testimony  slated  in  the 
first  exception.  In  the  course  of  the  trial  there 
was  but  one  bill  of  exceptions  taken,  which  in- 
cluded the  whole  case.  It  will  be  better  under- 
stood by  dividing  the  rulings  of  the  court  be- 
low, which  is  rendered  necessary  by  the  great 
ienglh  of  the  exception. 

There  were  three  exceptions  to  the  admission 
of  evidence,  and  one  to  the  cliaree  of  the  court 
to  the  jury.  The  declanition  contained  four 
counts  (o  the  following  eSrct: 

1st.  For  entering  upon  the  defendant's  plan- 
tation, in  the  Slate  of  Arkansas,  and  forcilily 
carrying  off  and  convening  lo  the  use  of  plaint- 
ItTs  in  error,  a  number  of  slaves  of  the  value  of 
f  IS.OOO. 

3d.  For  entering,  and  by  Ihreuls  and  violence, 
c)iasing  and  frighlenin<;  away  from  said  plan- 
tation, other  slaves  of  the  value  of  $40,000, 
whereby  said  slaves  were  greatly  damaged  and 
lewened  in  value. 


3d.  For  the  injury  done  to  the  defendant's 
business  of  planting,  and  cutting  and  selling 
cordwood,  by  thus  forcibly  carrying  off  some 
of  the  slaves  and  frightening  away  others. 

4th.  For  the  value  of  the  services  of  the 
slaves  during  the  time  they  were  gone  from  the 
defendant's  plantation  and  wood  yard. 

The  plea  was  a  general  issue  with  an  agree- 
ment, entered  of  record,  that  any  matter  con- 
stituting a  good  plea  in  bar  might.be  given  In 
evidence  upon  reasonable  notice. 

First  £]cce))tion.  Upon  the  trial,  Croffonl. 
the  plaintiff,  offered  to  read  the  deporitioiui  of 
three  of  his  neighbors,  Parker.  Driver,  and 
Kafkemeyer,  who  testified  in  substance  to  tlic 
following  facts:  About  the  last  of  October,  or 
Ist  of  November.  1846,  Ihe  McAfees  and 
Alford,  assisted  by  several  other  pcTsona, 
all  armed,  crossed  the  Mississippi  River  in 
skiffs,  and  forcibly  carried  oft  twenty-one 
slaves  from  Crofford's  planlation.  Crdfford 
WHS  absent.  His  overseer  Temnnstraled,  but 
the  assailants  replied  that  thev  intended  to  lake 
all  the  negroes,  and  would  kill. anyone  who 
interfered.  There  were  forty-two  negroes,  men, 
women  and  children,  on  the  plantation;  but  as 
the  assailants  were  engaged  for  several  days  in 
catching  and  transporting  them  (o  the  oppodte 
bank  of  the  river,  four  women  and  seventeen 
men  were  so  frightened  that  they  ran  off  into 
the  swamps,  and  remained  out  five  or  six 
weeks.  Crofford  had  somel.SOOorS.OOOcords 
of  wood  cut  at  the  time  of  these  occurrences, 
which,  on  account  of  the  absence  of  the  Hlaves, 
wtia  either  floated  off  or  greatlv  injured  by  a 
subsequent  rise  in  the  river.  In  addition  to 
this.  Ihe  neighbor's  hogs,  cattle,  hmses,  and 
mules,  broke  into  the  planlation,  and  nearly 
destroyed  120  acres  of  growing  com;  all 
which  was  the  consequence  of  the  absence  of 
the  hands. 

*The8e  witnesses  leslify,  that  the  [*449 
slaves  carried  over  the  river,  being  twenty-one 
in  number,  were  worth  $13,580;  wood  worth 
$2.50  per  cord,  and  com  GO  cents  per  bushel 


conformity  with  the  directions  of  commissioners 
of  the  township,  with  a  view  of  saving  the  neigh- 
borhood from  threatened  vlolenoct  is  admissible  to 
mitigate  the  damagea,  but  that  the  bulldliur  has 
l>eeti  presented  by  gntnd  Jury  aa  a  public  nuisance 
and  recommended  Its  abatement  is  not  admissible. 
Held  v.  Bias,  8  Watts. «  8..  1:^9. 

llie  return  to,  or  re-pitsxeMiinn  by,  plalntm,  of 
personal  pmperty.  wrongully  trtlten  or  converted. 
Is  admiwiblo  In  inltfirattori  of  damages.  Baldwin 
V.  Cole.  6  .Mod.,  312:  Conk  v.  Hartle,  8 Car. «  P., 
668:6  Bac.  Abr.,  6^;  ViMburghv.  WelchtllJohns., 
175;  Hurray  v.  Barling.  10  Johns.,  ITSti  Ulbbsv. 
Chaae,  10  Masa.,  m-,  Hanuier  v.  Wils^.  17  Wend„ 
91:  Connah  v.  Hale.  S3  Wend.,  403;  Reynolds  v. 
HhuIer.SCimn.,  333:  Dewltt  v.  Morris,  18  Wend., 
4gn :  Wheclot-k  v.  Wheelock,  6  Mhs^,  IU;  Green- 
Held  Bank  v.  Leaviet,  17  Pick..l :  HeirlU  v.  How,  U 
Shep.,  128. 

So  where  gnods  are  retaken  from  the  trespasser  by 
WHrrant  or  distress  or  execution  in  favor  of  third 
party  against  the  owner,  suoh  re-capture,  when  the 
properly  is  thus  by  openttl'm  of  law  apiiltedto 
the  owner's  use,  may  bo  shown  in  mitigation, 
Hlmlnitv.  Whitney,  Zi  Wend.,  STO: 'Otis  v.  Jones, 
SI  Wend.,  m:  Sherry  v.  Schuyler.  S  HU1,8W;  see 
Hanmerv.  Wllsey,  17  Wend.,  Dl. 

In  trespass  for  eutllngand  destmying  a  valuable 
picture,  it  is  evidence  in  mitigation  of  damages 
that  it  was  a  gross  libel  on  defendant's  sister.  Du- 
Btist  V.  Bf-resfOrd,  S  Camp.,  &10;  Davis  v.  Nest,  6 
Car.  ft  P.,  187. 

In  trespass  against  oflloers  of  the  customs  for 
taking  a  port-folio,  evidence  that  It  contained 
drawings  liable  to  seizure  for  nuo-paymeot  of  duty, 

SIS 


is  evidence  in  mitigation  If  not  in  JuatiflcaUon.  De 
Oondoiiln  v.  Lewis.  10  Ad.  ft  Bl^  117. 

In  irespasH  against  oflBoer  for  arresting  and  im- 
prisoning plaintiff  on  suspicion  of  felony,  the  bad 
character  of  plalnllff  Is  not  admlaslhe  In  mitigation 
of  damages.  Russell  v.  Shuster.  8  Watts,  ft  Berg.. 
8U6. 

In  action  of  assault  and  ttattery,  tho  acts  or  dec- 
larations of  plolutlir  at  a  different  time,  or  ante- 
cedent tacts  which  are  not  fairly  conrideredas  part 
of  saiue  transaction,  though  irriiatlngorprovitk- 
tng,  are  not  evidence  In  mltlgatlob.  The  provo- 
cation must  be  so  recent  as  to  Itiduce  a  presuin)k 
tliin  that  the  violence  was  done  under  the  imme- 
diate Influence  of  thefeelioinand  pondons  exdlod 
byit.  limv.  Woolsey,  19  Johns.,  819;  Sedgwick  on 
Ifdmage^  568. 

That  defendant  was  acting  under  command  of 
offioern  of  the  law,  and  without  intention  to  do 
plalntltts  wrong,  Is  evidence  In  mltlgntlon  of  dam- 
ages. The  Martha  Anne.  Olc<>tt,  18. 

Provocation  and  heat  of  pastion  in  assault  and 
bait4-ry>  areadmiSBllilc*  in  mitigation  of  daautyi* 
Cushman  v.  Waddell.  Saldw..  67. 

In  an  action  of  slander,  defendant  cannot  r've 
evidence,  In  mitigation  of  damages,  that  the  plain  t- 
ifl  had  been  boetlli!  to  hlin  for  a  long  time,  and  bad 
proclaimed  that  he  did  not  wish  to  live  in  peai'e 
and  on  good  terms  with  him.  Andreas  v.  I]artbi>)- 
oniew,2  .Met^  606. 

Wlu>n  property,- unlawfully  taken. Is  afterwards 
returned  to  the  owner,  before  suit  brought,  and  ts 
accepted  bv  him,  the  return  andaeoeptance  is  evl> 
dence  In  mltluatlonot  damages.  Ulbbard  V.  Btsw 
art,  1  HUt.,  207. 

HOWABD  13. 
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To  all  Ibis  testimony  the  plaintiffs  in  error  ob- 
jected, but  ibe  court  overruled  the  objectioD, 
ind  the  depositioiis  were  read. 

The  counsel  for  the  defeDdanta  below  ex- 

copipd. 

Croffonl  Ibea  proved  th&t  his  pluitatioQ  was 
ia  Crittenden  County,  Arkansas,  and  then 
doped  his  case. 

Second  Exception.  The  defendants  below, 
on  iheir  part,  offered  in  evideoce  the  record  of 
a Jod^eat.  reodered  in  one  of  the  courts  of 
3wiHtp(N,  in  favor  of  the  CommerciHl  Bank 
oF  Hancbester  ag^st  James  T.  Crofford  and 
Morgan  McAfee,  for  the  eum  of  $4,143.91}.  to 
gifther  with  divers  writs  of  Ji.  fa.  issued  tliere- 
oa,  levied  upon  Crofford's  property,  delivery 
bond  given  and  forfeited,  and  jieri  facias  issued 
upon  this.  By  virtue  of  this  last  fi.  fa.  the 
slaves  forcibly  carried  away  from  the  plantation, 
in  Arkansas,  were  levied  upon  and  most  of 
them  sold,  producing thesum  of  (6.133,  which 
fully  satisfied  the  said  execution. 

loe  McAfees  also  proved  that  Morgan 
McAfee  was  only  security  for  Crofford  in  the 
aforesaid  judgment,  and  that  at  the  time  of  exe- 
cuting the  delivery  bond  mentioned  above, 
('poflonl  pnnnised  not  to  remove  his  negroes 
frun  TallaluUcbie  County  until  aaid  debts 
fbould  be  palfL 

The  McAfees  then  introdned  a  witness  whose 
evidence,  drawn  out  upon  cross-examinalmn, 
constituted  tbe  subject  of  this  exception.  Tbe 
viloess  was  introduced  to  prove  various  ad- 
[ni»kMU  made  by  Crofford  in  reference  to  the 
■nxNut  of  his  corn  crop  and  his  cordwood; 
which  witness,  upon  croes-examination.  stated, 
that  in  the  same  conversations  Crofford  said 
that  Morgan  McAfee  had  agreed  with  him  to 
obtain  from  the  said  Bank  of  Manchester  an 
extension  of  one,  two  and  three  years,  in 
vhKh  to  pay  the  said  debt,  and  ateo  to  credit 
tbereon  a  judgment  of  Crofford  agaiust  Morgan 
McAfee,  in  the  United  Slates  District  Court  at 
Pontotoc,  for  about  9l,fi00  or  92.000.  To  this 
vriAeagx.  elicited  on  croaa-examiaation,  the 
McAfees  excepted. 

Third  Exception.  The  McAfees  then  proved 
ib&t  before  the  trespass  complained  of.  Morgan 
McAfee  had  paid  the  debt  to  llie  Bank  of  Afan- 
cbester.  which  had  assigned  tbe  jud<'ment  tu 
lUdiaon  McAfee. 

As  rebutting  testimony,  Crofford  offered  to 
introduce  the  record  of  a  proceeding  by  qua 
"■arroRto  in  one  of  the  courts  in  Missifsippi,  by 
»hich  it  appeared  that  at  the  time  of  Ibe  sale 
cf  tbe  negroes  upon  said  execution,  the  suid 
hank,  its  ^ents.  and  its  assignees,  were  en- 
joined from  collecting  any  of  its  dtmands. 
iltougfa  the  levy  upon  a  part  of  the  negroes  was 
made  before  tbe  execution  of  the  writ  of  In- 
4fiO*J  junction.  Crofford  also  offered  to  *ln- 
tfuiiuce  records  showing  tbat  he  had  existing 
unsatisfied  judgments  to  tbe  amount  of  $2,847 
■giinsl  Morgan  McAfee.  Tbe  defendimtH  be- 
low objected  to  the  admission  of  tbls  rebutting 
ttttimony,  but  tbe  court  overruled  tbe  objec- 
lioo  and  admitted  It,  whereupon  the  McAfees 
"cepied. 

The  charge  of  the  court  was  as  follows;  The 
coait  instructed  the  jury  that  a  trespass  bad 
Wn  committed  by  the  defendants."  if  tbe  jury 
believe  from  the  testimony  tbat  the  defendant 
tud  a  Judgment  io  Mississippi  against  the 
BtnruD  18 


plaintiff,  tbe  defend»ot  would  not  be  author- 
ized to  collect  said  Judgment  by  forcibly  re- 
moving the  property  of  the  plaintiff  from  the 
Stale  of  Arkansas  to  tbe  State  of  Mississippi." 

"That  in  assessing  damages  the  jury  bad  a 
rigltt  to  lake  into  conKidcraiion  all  tbe  circum- 
stances;" to  wlilcb  said  Snit  charge  the  coun- 
sel for  the  defendants  at  tbe  lime  excepted, 
before  tbe  jury  returned  from  tbe  bur  or  the 
court;  and  to  which  several  matters  and 
thiugB  the  said  defendants,  by  their  said  coun- 
sel, excepted,  aiul  tendered-  their  said  bill  of 
exceptions  as  hereiabefore  stated,  and  before 
tbe  jury  reiired  from  the  court,  and  prayed 
that  the  same  miaht  be  signed  and  sealed  by 
the  court  and  made  part  of  tbe  record  herein; 
all  which  is  done  accordingly. 

3.  J.  GiiOLBON.  [bkal.] 

The  jury  found  a  verdict  for  tbe  plaintiff  and 
assessed  the  damages  at  $10,613.72. 

The  catKC  wai  argued  in  Wixf^coMrt  hj Met^'i*. 
Brooke  and  Volney  E.  Howaxd  for  the 
plaintiffs  in  error,  anil  Me-m-n.  Snethen  and 
F.  P.  Stanton  for  tbe  defendant  in  error. 

The  counsel  for  the  plaintiffs  in  error  con- 
tended, that  tbe  verdict  is  manifestly  against 
the  teetimony.  Tbe  principle  upon  wbieh 
damages  are  given  in  an  action  of  trespass  is  to 
Indemnify  tbe  plainiiff  for  what  he  has  actually 
suffered,  taking  into  considerntion  alt  the  cir- 
cumstances of  the  case.  {Bateman  v,  Oooilwyn, 
13  Conn..  575.)  In  this  case  Crofford  in  reality 
Rusiained  no  damage,  as  the  property  iskcn 
was  disposed  of  in  discbarge  of  his  own  di-bl. 
"In  an  action  of  trover,  when  the  properly 
converted  has  been  sold  and  ibe  proceeds  ap- 
plied to  the  payment  of  the  plaintiff's  debt,  or 
otherwise  to  bis  use.  if  goes  in  mitigution  nf 
damages."  {Pierce  v.  Beujnmin.  14  Pick.,S66; 
PrencoU  v.  Wnsht.  U  Mass.,  20;  CaldmU  v. 
Eai'in.  5  Mass.,  8tf9:  14  Sbi'p.,  126.) 

Whatever  damages  Crofford  sustained,  if 
any,  were  the  coos^ucnces  of  his  own  wrong 
in  removing  this  pni^ri^  b-.youd  tlie  limits  nt 
the  Slate  of  Mississippi,  in  violation  of  his 
agreement  with  his  surety,  McAfee.  If  this 
verdict  is  permitted  to*8tand,  Crofford  {*4i51 
will  be  suffered  to  take  advantage  of  his  own 
wrong  in  having  his  debt  paid,  amounting,  at 
tbat  time,  to  over  six  thousand  dnllnrs.  and  in 
addition  receive,  as  a  bounty  for  bisdibhonesly. 
the  large  amount  assessed  by  tbe  jury. 

The  estimate  put  upon  the  negroes  by  the 
witness,  Parker,  is  proven  to  be  too  great  by 
the  result  of  the  sale,  they  only  brini;ing,  iit 
said  sale,  about  half  of  said  estimate.  Tliere  is 
no  proof  or  pretense  tbat  tbe  sale  was  not  fair. 
It  was  miide  by  the  sheriff,  and  is  to  be  pre- 
sumed to  have  been  made  in  a  legal  manner, 
after  due  notice  given. 

The  evidence  as  to  tbe  cousequenl  iai  damages 
to  tbe  corn  and  wood  is  too  loose  and  Indedinle 
to  have  received  tbe  consideration  of  the  jury. 
It  should  have  been  ruled  out  by  the  court. 

"  Consequential  damages  are  not  recoverable 
in  an  action  of  ireapois  ti  et  armia,  for  taking 
away  goods."  {Aiikon  v.  Jiuggint.  2  Const., 
688.) 

"  Opinions  of  witnesses  as  to  tbe  amount  of 
loss  inadmissible."   (23  Wend.,  4-2-1.) 

McAfee  may  not  have  acted  strictly  within 
legal  bounds  in  going  to  Arkansas,  and  lulting 
the' negroes  by  force;  but  when  it  is  recollected 
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that  b«  was  Crofford's  mretf,  thai  Crofford 

had  dtceWed  and  defrauded  him  by  taking  the 
negroesoutot  the  Slate,  thus  leaving  his  surety 
to  suffer,  and  this,  too,  in  violatioD  of  an  ex- 
press agreement,  surely  Crofford.  the  original 
wrong  doer,  whoee  crimiaa)  acts  superindured 
the  necessity  of  McA.fee'B  proceedings,  caooot 
be  beard  to  complain. 

Crofford  recognized  the  payment  and  satis- 
faction of  the  banh  judgment  l)y  endeaTorini; 
to  take  advantage  of  it  in  defense  to  a  suit 
brought  against  bim  in  equity,  wherein  the 
lien  of  this  judgment  waf  complained  of.  The 
deposition  of  .1.  J.  Hughes,  the  canhier  of  the 
Bank,  provea  Uie  suretyship  of  McAfee. 

Tbe  record  of  the  proceerlings  against  the 
bank  is  wholly  irrelevant,  and  tue  court  erred 
in  admittiog  it.  At  tbe  time  of  the  transfer  of 
the  judgment  to  Madison  McAfee,  the  pro- 
ceedmg  had  not  been  commenced.  No  Jiidg 
ment  of  forfeiture  was  ever  rendered.  The 
other  judgments  introduced  are  also  irrelevant, 
and  have  no  Iiearing  whatever  on  the  case.  At 
most  they  offset  one  another,  and,  as  far  as 
they  are  concerned,  show  but  little  Indebted- 
Dcss  either  way. 

In  cases  of  tnis  sort,  appealing  to  principles 
of  natural  justice  more  than  to  strict  rules  of 
liiw,  it  is  conceived  that  tlie  equity  maxim,  that 
the  complaining  party  should  come  into  court 
with  clean  bands,  applies  here  as  well  as  in  a 
court  of  chancery. 

,It  may  be  said  that  tbe  bank  judgment  was 
aatlsfled  by  the  payment  by  McAfee,  and  that 
402*]  the  transfer  to  his  brother  was  *there- 
upon  inoperative.  Be  this  as  it  may,  the  moral 
obligation  on  Crofford  remained  tbe  same.  The 
attempt  to  evade  the  payment  of  a  just  debt, 
and  suffer  the  burden  of  it  to  fallon  his  surety, 
is  tbe  wrong  complaioed  of  on  our  part — toe 
wrong  that  gave  occasion  to  the  trespass  and 
its  consequences. 

Tiie  cliarge  of  the  court  is  manifestly  incor- 
rect. It  assumes  the  fact  that  a  trespass  had 
been  committed,  and  leaves  nothing  for  the  jury 
to  determine  in  this  particular.  Tlie  remainder  { 
of  tbe  charge — that  "  if  tlie  jury  believe,  from 
the  testimony,  that  the  defendant  bad  a  judg- 
ment  in  Mississippi  against  tbe  plaiotlCf,  the 
defendant  would  uot  be  authorized  to  collect 
said  judgment  by  forcibly  removing  the  prop- 
erly of  the  plaintiff  from  the  Slaleo?  Arkansas 
to  the  Stateof  Mississippi, "may  be,  and  doubt- 
less is,  a  correct  prnposit  ion  of  law ;  but  it  docs 
not  necessarily  follow  that  the  existence  of  the 
judgment  might  not  have  been  properly  ad- 
duoed  to  show  that  no  actual  damage  bad 
aocrued.  The  manner  in  which  the  cliarge  was 
given  was  well  calculated  to  impress  the  jury 
with  the  idea  that,  although  they  "had  a  right 
to  take  into  consideration  all  the  circum- 
stances," yet  that  the  judgment  was  no  cir- 
cumstance at  all  worthy  of  iheir  consideration. 

The  coun&el  for  tlie  defendant  in  error  con- 
tended that  the  only  questions  arisingupon  this 
record  are:  first,  upon  tbe  charge  to  tbe  jury: 
and  second,  as  to  tbe  several  Hems  of  proof 
made  by  the  defendant  in  error,  and  excepted 
to  by  the  plaintiffs. 

As  to  the  first  of  these  questions,  no  authori- 
ties can  be  necessary.  There  is  obviously  no 
error  in  the  instructions  of  the  court  to  the 
jury.    No  bad  faith  on  the  part  of  Crofford. 


nor  any  breach  of  contract,  could  have  justi- 
fied the  plninliffi4  In  error  in  going  with  so 
armed  band  into  tbe  Stale  of  Arkansas,  and 
taking  properly  by  force,  in  order  to  subject  it 
to  an  execution  in  MiRsissippi.  This  was  a 
trespass,  and  if  the  Judge  said  so  to  tbe  Jury, 
be  was  fidly  sustained  by  tbe  proof.  But  this 
court  baa  said. ' '  it  will  not  examine  tbe  charge 
of  tiie  Inferior  court  to  the  jury  upon  mere 
matters  of  fact  and  its  commentaries  upon  the 
weiglit  of  evidence.  Observations  of  tliat  nat- 
ure are  understood  to  be  addressed  to  the  Jury 
merely  for  their  consideralioo  as  tbe  ultimate 
judges  of  tbe  matters  of  fact."  {Career  v. 
J/Kk»(m,  ex  dem.  Atior  et  al,  4  Pet.,  aO.  81; 
Beans  v.  BaUm.  7  Wheaton.  426;  Qarrard  v. 
£aiaf9  of  BeynotdMetai.,  4  How..  Oamm 
et  al.  V.  Stila,  14  Pet.,  322;  Ilffde  &  Oteimv. 
Boraem  &Co.,\(i  Pet.,  169.) 

The  exceptions  to  the  testimony  of  the  wit 
nesees  who  proved  the  trespass,  and  tbe  dam- 
ages resulting  to  the  crops  and  cordwood, 
were  evidently  not  well  taken.    All  the  direct 
and  neccsaary  "oonsequenceaof  a  tre»- [*453 
pass  may  be  given  in  evidence,  to  enable  tbe 
jury  to  estimate  tbe  full  amooiit  of  damages  In- 
curred. {Di^n»onv.  Bvyfs.  \'l'P\e^.,T9.)  In  ' 
this  case  tbe  court  say:  *'Where  the  act  com- 
plained of  is  admitted  to  liave  been  done  with 
force,  and  to  constitute  a  pruper  ground  for  I 
an  action  of  trespaw  «*  et  armu.  all  tbe  I 
damage  to  the  plaintiff,  of  which  aticb  injuri- 
ous act  was  the  tifllclent  cauw.  and  for  wbidi 
the  plaintiff  is  entitled  to  recover  in  any  form, 
may  be  recovered  in  such  action,  although  in  \ 
point  of  time  such  damage  did  not  occur  till  , 
some  time  after  the  act  done."    (Jt>hnmm  v.  , 
Omrts.   8  Harris  &  McH.,  610;  v. 
Qiblxms,  3  South.,  5S6;  Duncan  v.  ^leup,  1 
Dev.  &  Bat..  440;  Bardin  et  aL  v.  Kentud^,  2  | 
McCord,  277;  Domron  v.  Raat^,  4  Hiunph.,  : 
184;  WOeox  v.  Plummer,  4  Pet,  173.  183: 
Bamum  v.  Vandiuen,  16  Conn..  200.)  All 
the  circumstances  of  aggravation  may  be  | 
proved  wiihout  minute  averment.  (ITartleW 
I  V.  WaJier,  11  G.  &  .J..  80;  Hammati  v.  Run,  1 
4  Sliepl.,  171;  Qirringtnn  v.  Taylor,  11  East. 
671:ifeWev.  HtekerinffiU.  Id..  574. Id  ,  11 
Mod..  74, 180;  Id..  8  Salk  .  9;  3  Oreenl.  Ev.. 
sec.  268.  a.,  354.  370.  873,  685,  a;  see  note. 
2  Greenl.,  aec.  348,  and  the  authorities  then 
quoted.) 

Tbe  exception  to  tbe  BlatemeDts  of  Croffwd, 
drawn  out  upon  cross  examination,  is  equally 
untenable.  They  were  parts  of  the  same  con- 
versations which  the  witnessdetailed  in  bis  ex- 
amination in  chief.  But  the  testimony  was 
not  material  in  any  point  of  view,  and  could 
not  have  iofiuenced  tbe  verdict  of  the  ju^.  j 
(I  Greenl.  Ev.,  aec.  301.  and  the  authorities 
quoted  in  the  note  thereto.) 

As  to  latitude  of  cross-examination,  see  1 
Greenl.,  440.  450.  and  tu>te$. 

As  to  immateriality  of  testimonv,  JVnwr  v. 
FendaU,  I  Cranch,  131. 

Erroneous  instructions,  if   immaterial,  not 
cause  of  reversal.     ( United  Statem  v.  Wr^hi,  I 
M'Leao,  C.  C.  R.,  500:  Forsyth  v.  Baxter.  3  , 
Scam..  9.) 

Exceptions  taken  to  the  records  introduced 
as  rebutting  testimony — tbe  proceeding  by 
quo  warranto,  and  the  judgments  in  favor  of 
Or^ord  V.  MeAfte.   As  to  the  firat  of  theae.  it 
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18  certain  tbe  Bank  of  Manchester,  at  the  time 
of  the  exrcutioD  sale  of  Crofford'snrgroea,  was 
eaji^nedt^a  competent  Iribiinal  from  maklnfr 
tw  tale.  It  waft  competent  to  show  this  fact, 
ooi  10  iDTsHdale  the  sale,  but  to  show  ibe 
reckleH  disposhion  of  the  parties,  and  their 
contempt  of  lawful  autliority.  It  does  not 
■ppnr  what  eSvct  this  testimony  bsd  upon 
the  case,  or  what  instructions  the  judge  nuve 
in  regard  to  it.  The  Jury  seem  to  have 
dedaded  tbe  debt  of  $6,000,  which  was  paid 
by  tl>e  sale  of  the  sbves,  from  the  whole 
454*]  amount  of  damafres,  sod  given  *tbeir 
rertlici  for  the  balance.  This  appears  from  the 
(act  that  lliu  amount  of  the  verai<:t  in  not  equal 
to  the  value  of  the  slaves  actually  taken  away 
and  sold,  as  that  value  was  proved  by  three 
mKontradlded  witnesses,  besides  the  aamaffe 
to  the  crop,  the  wood,  and  tbe  slsvea  who 
tofk  refuge  in  the  swamps.  The  proof  of  the 
injUDctkin  could  not  have  operated  to  prevent 
lbi<  mode  of  adjustment  by  the  jury;  it  was 
vlmisBible  evidence  only  to  show  lbeani'fn»8| 
of  tbe  phin1iff8  in  error;  their  disregard  uf  the 
laws  of  their  own  State  as  well  as  those  of 
&rlut»a)«,  throughout  the  whole  of  these 
violrnt  pmceedings. 

The  Judgmenu  of  Crofford  v.  M&rgnn  Me- 
Afte  were  wholly  immaterial  to  the  case,  except 
aofarasihey  tended  to  palliate  the  bad  failb 
of  Crofford  m  leaving  his  security  to  pay  bis 
debt.  In  this  point  of  view  they  were  ad- 
mifaible  as  rebutting  testimony;  feeble  and 
nnimportant  it  may  t>e,  but  still  admissible. 
{UiuU  V.  TUylor,  18  Ala.,  8M;  GUpina  v.  Con- 
mqutt.  Pet  C.  C.  K..  ^•.Fettibone  ».  Deringer, 
4  Wash.  C.  C.  R,  315.)  Even  If  the  ad- 
misKion  of  this  testimony  was  ern>neouA,  the 
ciHirt  will  not  reverse,  when  it  is  plainly  imma- 
terial and  inoperative  in  the  case.  {Zaekarie  d 
Wtfe  V.  fhmJfc&'n,  12  Fet.,  151.) 

Mr.  Jvitiee  McIieMi  delivered  the  opinion 
of  the  court : 

This  case  is  before  us  on  a  writ  of  error  to 
tbe  District  Court  for  tbe  Northern  District  of 
Minitwippi. 

A.  jiidtfment  was  obtained  in  favor  of  the 
Comoiercial  Bank  of  Manchester  against 
Janes  T.  Crofford  and  Morgan  McAfee,  in 
Ute  State  Court  of  Tallahatchie  County, 
Hiniwippi.  the  34th  of  November,  1840,  for 
the  sum  of  $4,148.93,  on  which  an  elceculion 
was  iwued.  and  levied  on  sundry  siHves  of 
Crofford,  who  owed  the  debt.  McAfee,  the 
other  defendant,  being  hia  security,  a  delivery 
bond  for  the  property  was  executed,  which 
was  forfeited  the  23a  of  November,  1841,  by 
vbich  forfeiture  the  liond  had  the  effect  of 
a  Judgment.  On  this  latter  Judgment  an  exe- 
cuiino  was  issued,  which  was  levied  on  twenty- 
one  negroes  owned  by  Crofford,  all  of  whom, 
except  three,  were  sold  by  the  sbeiiff  for 
16.133. 

Bmnetime  after  the  first  levy,  it  appears  that 
Croflfird  removed  with  his  slaves  across  the 
MuMsi^ppi,  and  settled  on  a  plantation  on  that 
river,  ia  Arkansas,  not  far  from  his  former 
residence  iu  MlHsLssippi. 

A  short  time  before  tbe  lost  levy,  MnrgHU 
McAfee,  with  an  armed  force,  in  the  alisK-ncu 
of  Crofford,  crusscd  llie  river,  seized,  from  day 
In  day.  twenty-one  of  the  negroes  on  bis  plan- 
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tation,  and  bruuffbt  them  into  Mississippt. 
Tbe  other  alavea  of  Crofford  were  alarmed  and 
absconded,  and  were  not  reclaimed  before 
the  lapse  of  from  four  to  six  weeks.  The  over- 
seer of  Crofford  *remon8t rated,  and, [•456 
some  steps  were  taken  to  arrest  the  proceed- 
ings of  McAfee,  but  his  force  was  too  strong, 
and  be  threatened  to  kill  anyone  who  should 
interfere  with  him  in  taking  off  tbe  negroes. 
Fur  this  trespass  an  action  was  brought 
against  the  plaintiffs  in  error.  In  Ibe  declura* 
lion,  it  was  alleged,  that  by  reason  of  tbe 
trespass,  tbe  plaintiff  lost  the  services  of  thirty 
negro  men  and  as  many  women.  &c.,  wliicli, 
through  fear,  absconded,  besides  the  number 
taken  by  Mc.\fee,  and  that  be  was  subjected 
to  great  expense  in  reclaiming  tbem;  that  by 
taking  the  slaves,  cbwdng,  and  frightening 
the  othera  from  his  farm  and  wood  yard  and 
from  and  about  the  business  of  tbe  plaintiff, 
be  was  greatly  damaged,  &c.  The  defendants 
pleaded  not  guilty,  &c.  A  verdiet  for  $10,618 
was  rendered  by  the  jury,  on  which  a  Judgment 
was  entered.  To  reverse  that  judgment  tbe 
writ  of  errror  was  brought. 

The  exceptions  arise  out  of  the  rulings  of 
the  court  and  the  charge  to  the  jury. 

Tbe  trespass  was  proved  as  charged  tu 
the  declaration.  The  party  were  several  days 
In  searching  for  and  arresting  the  negroes,  and 
all  on  the  plantation  notiaken  were  frighlened 
and  fled. 

The  mate  slaves  were  employed  in  cutting 
cordwood,  and  supplying  Cn^oni's  wood  yard. 
He  had,  at  tbe  time  of  tbe  trespass,  it  was 
proved,  from  eighteen  hundred  to  two  thous- 
and cords  of  wood  cut  on  the  low  ground 
back  from  tlie  river,  which  was  worth  $200 
per  cord,  and  sold  at  the  yard  for  $-.^.50', 
Ibe  hauling  cost  50  cents  per  cord;  that  the 
river  became  swollen  by  rain,  and  having 
no  hands  to  remove  the  wood  to  ttie  yard, 
much  of  it  was  carried  off  by  the  flood, 
anil  what  remained,  was  so  injured  by  being 
under  water  as  to  make  it  unsalable;  tlmt 
having  no  bands  to  attend  tlie  crop,  tbe 
horses,  niulcs.  and  other  stork  of  ibe  neighbor- 
hood, broke  into  the  corn  field  md  destroyed  a 
large  part  of  it;  that  corn  was  worth  fifty  cents 
a  bushel  at  that  time.  There  were  one  hundred 
and  twenty  acres  in  com,  which,  with  proper 
attention  and  protection,  would  have  yielded 
forty  bushels  to  the  acre. 

The  defendant  offered  In  evidence  the  judg- 
ment of  the  Commercial  Bank  against  Crofford, 
as  principal,  and  himself  as  surelv,  and  a 
receipt  for  the  payment  of  the  judgment, 
amounting  to  the  sum  of  $6,288  88,  in  mitiga- 
tion of  the  diimages  claimed  on  account  of  the 
:  trespass,  which,  though  objected  to  by  the 
;  plninliff.  was  admitted. 

The  evidence  was  admissible  on  two  grounds: 
First,  to  explain  the  motive  of  the-  plaintiffs  in 
error  in  commilling  the  trespass,  and  thereby, 
in  some  degree,  to  mitigate  the  damnKeii 
'claimed.  Second,  to  reduce  or  abate  [*406 
from  the  damages  the  amount  paid  in  dlschni^ 
of  th^  jiidi^meot.  not  as  an  offset,  but  in  miti- 
gation of  the  injury  done.  This  right  resulted 
from  the  relalion  l>elween  the  [wrties.  McAfee 
WHS  a  codefendant  with  Crofford  in  the  judg- 
ment; but  he  was  security  only,  and  be  had  a 
right  to  expect,  from  the  forthcoming  bond  and 
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the  aswiirances  of  Crofford,  tliat  the  negroes 
first  levied  on  would  be  delivered  up  in  satis- 
factioD  of  (he  second  executioo.  In  hd  answer 
in  diiuicery.  he  alleged  Uiat  the  bank  judg- 
ment  had  been  8atie4)ed.  A  stranger  could  not 
take  the  pruperty  of  his  neighbor,  have  it  sold 
under  process,  and  apply  the  proceeds  in  dis- 
chnr^ini?  the  debts  of  \m  neighbor,  and  then 
(;Iaim  the  right  to  have  such  payments  received 
as  a  sct-ofT.  or  In  mitigation  of  the  damages 
done  by  the  trespass. 

The  ptfliDlifl  below  then  Introduced  the 
transcripts  of  two  judgments  in  the  District 
Court  agninst  Morgan  McAfee,  one  in  favor 
of  Crofford.  the  other  nftsigned  to  him,  nmount- 
hig  to  $J,100  and  upwards,  which,  though 
objected  to  by  the  defendants,  was  admitted 
by  the  couit.  For  what  purpose  this  evi 
dence  was  introduced  was  not  stated;  and 
under  such  ciroumstaoceB.  if  the  records  of  tlie 
judgment  were  admissible  for  any  purpose, 
the  exception  to  the  evidence  cannot  be  sus- 
t^ned. 

It  was  proved,  that  at  New  Orleans,  before 
the  trespass  was  committed,  McAfee  agreed 
with  Crofford  to  return  to  Mifisissippi  and 
make  an  arrangement  with  the  Bank  to  give 
one,  two,  and  three 3'ears,  for  the  payment  of 
(be  Judgment  against  Crofford  and  bimself; 
and  he  agreed  to  (credit  on  said  judgment  the 
above  judgments  againM  himself. 

We  think  that  those  judgments  were  prop- 
i-rly  admitted  as  evidence,  because  tliey  con- 
duced to  show  (hat  Crofford,  in  removing  with 
liis  slaves  to  Arkansas,  was  less  blomnble  than 
cbargcd  by  the  defendant  McAfee,  as  he  had 
grounds  to  believe  tltata  part  of  the  bank  judg- 
ment would  be  paid  by  McAfee,  and  that  an 
indulgence  of  some  years  would  be  obtained, 
for  the  payment  of  the  balance. 

The  judemenls  being  admissible  on  this 
ground,  it' is  unnecessary  to  inquire  whet hr-r 
they  were  not  evidence  to  reduce  the  bank 
judgment  paid  by  McAfee,  under  his  agree- 
meut.  This  point  might  have  been  made,  if 
tbe  court  baa  been  requested  to  instruct  the 
jury  tliat  this  effect  couid  not  Ik:  given  to  the 
evidence  by  the  jury.  The  judgments  being 
admissible  for  tbe  purpose  first  stated,  it  is  un- 
necessary to  inquire,  if  it  were  practicable  to 
ito  so,  which  it  U  not,  how  the  evidence  was 
applied  by  the  juty. 

The  record  of  certain  proceedings  against  the 
457*J  Commercial  *Bank  of  Manchester,  in 
the  nature  of  a  quo  warranto,  was  offered  by 
tbe  plaintiff  in  evidence,  to  show  that  the  Bunk 
was  enjoined  from  proceeding  to  collect  debts. 
Tbi»  proceeding  was  had  in  the  Circuit  Court 
of  Yazoo  County.  An  injunction  was  Iseued 
as  stated.  And  at  November  Term.  1846,  the 
court  decided  on  Ihe  demurrers  filed  in  favor 
of  the.  bank,  from  which  decision  an  appeal 
was  taken  to  the  High  Court  of  Errors  and 
Appeals  of  the  titate.  The  court  admitted 
tbe  evidence,  overruling  the  objections  made 
to  it. 

Tiieac  proceedings,  it  is  presumed,  were  pend- 
ing in  the  Court  of  Appeals  at  the  time  (be 
trespass  wns  committed,  as  tlie  contrary  does 
not  appear;  but  it  is  not  ^wrceived  tliat  the  evi- 
dence couUl  have  had  any  other  effect  than  to 
rebut  the  mitigating  circumstances  relied  oti  by 
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tbe  defendants.  In  this  view  the  evidence  wn-) 
admissible. 

The  loss  of  the  services  of  the  slaves,  by  the 
trespass.  necessHrity  resultine  from  tbe  sbduc  ! 
tion  of  a  part  of  them,  ana  driving  off  tbe  | 
others,  are  clearly  within  tbe  rule  of  damagcf  id  ' 
tbe  trespass;  and  we  think  the  loss  of  ihe.  cord-  j 
wood,  as  proved,  and  the  injury  to  the  com 
crop,  were  also  whhin  it. 

It  is  argued,  that  unless  the  inclosure  fur 
the  protection  of  the  crop  was  sucti  as  ilie 
law  required,  no  damages  could  be  allowtd 
for  tbe  trespasses  charged,  and  tliat  theowD- 
ers  of  the  trespassing  animals  were  llsWe. 
and  roneequently  the  plaintiffs  in  error  were 
not  liable. 

Whether  there  wa<),  at  the  time,  a  law  in 
Arkansas  regulating  inclosures,  we  have  noi 
examined,  as  it  is  a  matter  which  can  have  110 ' 
influence  in  the  case.  The  question  was  fairly 
submitted  to  the  jury,  whether,  undertbehm 
and  circumstances  proved,  the  injury  to  tbe 
corn  crop  resulted  from  the  toss  of  the  bandfi. 
This  was  a  matter  of  fact  for  the  jury,  whether ' 
the  fence  of  the  plaintiff  was  good  or  bad:  if, 
by  reason  of  tbe  loss  of  the  slaves,  the  breaches 
in  tbe  inclosure  could  not  be  repaired,  or  tk 
plaintiff  was  unable  to  guard  his  field,  as  w»« 
his  custom,  was  an  inquiry  for  the  jury;  aiid 
in  making  up  their  verdict,  they  must  have 
considered  tht;  facts  and  circumstances  coo- 
nected  with  this  branch  of  the  case. 

The  same  remarks  apply  to  the  cordwooi. 
Had  tbe  plaintiff  not  been  deprived  of  his  faaotk 
lie  might  have  removed,  bold,  or  in  some  oiIut 
manner  secured,  tbe  wood  from  being  floitiit 
off  by  the  flood.  In  regard  to  the  com  and  tlie 
woofl,  if  the  damage  wasa  consequence,  which 
necessarily  followed  tbe  Iom  of  the  hands.  t)iv 
plaintiffs  in  error  wt-re  liable.  The  inslruclirn* 
of  the  court  were  general  and  correct.  (S  Phi! 
Ev.,  188,  189;  Bamumv.  Vandunen,  16  Cmn  . 
200;  Cnrrington  v.  Taylor.  *11  East,  [MSS 
571 ;  2  Orcf-nleaf,  Co.,  sees.  353,  254,  268.  and 
270.  272.  035  a.) 

Tlie  trespass  was  of  an  aggravated  naturf : 
notwilbiftaniiing  the  mitigating  facts  set  up  V 
tbe  defendants,  it  was  lawlt's.s  and  wholly  in('\- 
cusablc.  It  was  a  resort  to  physical  force  iu , 
detiance  of  law.  and  under  such  circuni£taDC\-> 
as  to  endanger  life  and  property.  Such  a  pn> 
cedure  should  be  reprebended  ixf  eveiy  go<Ml 
citizen.  It  gives  a  high  claim  to  the  lojurvd 
party  for  exemplary  damages. 

We  think  there  wo*  no  error  in  the  proeeedtng*;  \ 
congequentlp  the  Judgment  the  IMriet  Oom* 
Ca  ajtmied,  with  eo»t». 


OBDBR. 

I 

This  cause  came  on  to  be  heard  on  the  irnti  ' 
script  of  the  record  from  tbe  District  Court  oti 
the  United  States  for  tbe  Northern  DistrlL't  '  f 
Mississippi,  and  was  argued  by  counsel;  00  l-ou 
sideralion  whereof,  it  is  now  here  ordered  ami 
adjudged  by  this  court,  that  the  judgment  of 
the  said  DUlrict  C^)urt  in  this  cause  be,  ami 
Ihe  same  is  liereby  affirmed,  with  ooets  aihl 
damages  at  the  rate  of  six  per  ceutum  per  an- 
num. 
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'cATHARINE  HILL.  Plaint^  in  Hhrror, 
«. 

JOSEPH  W.  TUCKER.  Executor  of  Abnkr 
R0BIB8ON,  Deceased. 

Statute  of  LimiiatioM  daa  not  bar  action  on 
judgmui  againtt  executor  in  one  state,  brought 
againd  another  executor  ia  another 
lAere  or^/uU  eaum  barred — Leuiaiana  Code, 
art,  3505^  doe*  notUmit  mit»oR  non-negotialie 
paper. 

The  rebttlons  nr  privity  between  executors  and 
ttaelrteatatoralD  Louisiana, do  notdlfferfromtboBe 
whicli  exist  at  commnn  law. 

The  JDU-rcflt  of  an  executor  In  tho  testator's  es- 
tate b  what  the  testator  ^vcs  him ;  tbat  of  an  ad- 
lalniMrator.  only  tbat  which  thclnwof  his  appoint- 
ment en  J  of  m. 

Hfttoe,  executors  in  different  states  are,  as  rt}- 
iranU  the  creditors  of  the  u-stator,  executors  in 
privity,  bearlnfr  to  the  crcdftorv  the  same  responsf- 
MUtlmtis  If  there  was  only  one  executor. 

Altbou|j:b  a  Jud^ent  obtained  uiralust  an  execu- 
tor la  ooc  state  is  out  coouhislvo  upon  an  executor 
In  another  state,  yet  It  may  be  admissible  In  vtvl- 
denoe  to  show  tbat  the  demand  had  bet- n  carried 
into  JudffiDeot.  aud  tbat  the  other  executors  were 
precluded  by  It  fnim  plendtnfr  prescription  or  the 
Statute  of  Limitations  upon  the  orlKlnal  cause  of 
actloQ. 

Therefore,  where  a  person  appointed  executors 
In  Vlndoia.  and  also  In  Louisiana,  and  the  creditors 
obtained  JudKnientsa^lnHt  the  Vlnrln  la  executors, 
witb'iut  beintr  able  to  obtain  payment,  and  then 
Huedthcexecutorsln  Louisiana, the  Vlrgrlnlanjud?- 
ineots  were  adniixelble  evidence  for  the  above- 
meniloned  purposes. 

The  law  of  Louisiana  bars,  by  prescription,  all 
actions  brouirbt  upon  instruments  ncfrotiable  or 
traosferable  by  indorsement  or  delivery,  unless 
such  actions  arc  brought  within  Ave  years.  But 
Ibis  does  not  Include  due- bills  orjudirnients. 

THIS  case  wu  brought  up  by  writ  of  error 
from  the  CirctiU  Court  of  the  United 
Stftles  for  the  Eastern  District  of  Louisinna. 
489*1  *It  was  Argued  in  conjunclioo  with  the 
Niiccecaing  case  of  Ooodall  v.  Tucker,  but  the 
facts  lieing  somewhat  different,  they  are  re- 
I¥>rled  fieparately. 

On  lhc6lh  of  Dercmber,  184S.  Abncr  Hobin- 
HiD.  of  ihe  City  of  Richmond.  Virginia,  made 
l>is  last  will,  and  appointed  William  R.  JoIiq- 
Hta  and  Joneph  Allen,  of  Virginia,  and  Thomas 
Pngh  and  Joaeph  W.  Tucker,  of  LouialaDa,  bis 
executors. 

Oo  the  21st  of  December,  1842,  the  will  was 
proved  in  Virginia,  and  letters  testamentary 
^nted  to  Johnson  and  Allen,  the  executors. 

Tucker  qualified  as  executor  in  Loulaiaoa, 
hut  ai  what  time  Ihe  record  did  not  show. 

Oothe  30tbof  February,  1848.  Catharioe 
Hill  nied  her  petition  in  the  Circuit  Oourtof 
ihe  United  Staies  for  the  Eastern  District  of 
Louimoa  against  Tucker,  as  executor. 

The  proceedings  in  the  Circuit  Court,  to- 
other with  the  points  excepted  to,  are  allaiated 
ill  the  ofdnion  of  the  court,  and  need  not  be  re- 
pealed. 

It  waa  argued  in  tbia  court  t>y  Mem*.  JFohn- 
SOD  and  Duncan  for  the  plaintiCT  in  error, 
Hod  Mr.  Taylor  for  the  defendant  in  error. 

The  points  made  1^  the  counsel  for  the  plaint- 
iff were  the  following: 


NoTg.— (Then  Sudgmenl  atjnUuit  rxrcuUir  or  nd- 
BiinMnUor  ia  admimsUm  itf  aneet*.  When  taceenltUtH 
tan  (i«ue  imainft  their  individual  pntt>eriy,  tJee  note 
to  Dickson  V.  Wilkinson,  3  How.,  m. 

When  execH/ont  and  cvtnUnbrt  >  otors  IncMoldually 
tiiMe.  See  note  to  Taylor  v.  Denhao,  5  How.,  asl. 
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1.  That  the  judgmenta  in  Virginia  were  evi- 
dence RguinRt  the  defendants,  they  being  co-ex- 
ecutors with  the  defendants  in  such  judgments. 
(Stticj/v.  Tfirmher,  (J  How.,  58;  1  Salk.,  i;09;  1 
Com.  Dig..  Adm'r.  B.  9;2BI.  Com..  507; 
Dixon'aEx'rs  v.  Bammy't  Be%  8  Cra.,  819,  1 
Cond..  547;  8  Bac.  Abr..  Ex'rs  and  Adm'nt. 
pp.  80.  .'V2.) 

2.  That  if  the  judgmenta  were  not  evidence, 
the  plaintilla  were  entitled  to  recover  upon  tlic 
original  causes  of  action,  lliey  being  proved, 
and  not  being  barn>d  by  the  Louisiana  tuw  of 
prescription.  Article  3505  of  the  Civil  Law 
Kays:  "  Actions  on  billsof  exchange,  notes  pay- 
able to  order  or  bearer,  except  bank  no^e8; 
those  of  all  effects  negotiable  or  transferable  by 
indorsement  on  delivery,  are  prescribffll  by  five 
years,  reckoning  from' the  day  when  these  rn- 
gagements  were  payable."  Article  8517  pro- 
vides that  "a  citaiiou  served  upon  one  Joint 
debtor,  or  his  acknowledgment  of  the  debt,  in- 
terrupts preacriptioD  witfi  regard  to  all  others, 
and  even  their  heirs." 

In  GoodaWii  case  tbc  suit  was  brought  on  the 
29th  February,  1838,  less  than  ten  yeais  after 
the  bond  sued  upon  matured. 

In  Louisiana  ten  years  is  the  limitation,  and 
the  law  upon  the  subject  is  always  the  law  of 
the  forum.  {Laeotte  v.  Benton,  'S  ha..  Ann.. 
230;  Spiller  v.  Davidson,  4  Id.,  171;  Gratie*  v. 

Admr,^  Id.,  127;  7<mngv.  r*400 
Croiagrote,  Id.,  284.  285;  Wheding  v.  Pretton, 
12  Itel,  141;  3  La.  Aon.,  81S,  646;  Storv's 
Conflict  of  LaWR,  676.) 

In  Ilili  g  case  the  same  authorities  are  referred 
to,  and  siie  had  a  riglit  to  sue  in  her  own  name, 
Bhe  having  l)een  recognized  by  tho  District 
Court  as  universal  legatee,  and  being  asaignou 
of  the  judgments.  (10  Mart.,  117;  2  N.  Seriw. 
290.^ 

Mr.  Taylor,  for  the  defendant  in  error: 

Upon  the  trial  of  ihe  cause,  thecourt  decided, 
as  If  instructing  a  jury,  these  two  propositions: 

Ist.  That  the  Virginia  judgment  against 
Joseph  xVIlen  and  William  R.  Johnson,  execu 
tors  of  Ibe  last  will  and  testament  of  Abm-r 
Robinson,  appointed  and  qualified  under  the 
will  iti  Virginia,  was  not  eridence  against  the 
defendant;  and, 

2d.  That  the  original  cause  of  action  as  to 
the  defendant  was  barred  by  prescription,  and 
the  plaintiff  excepted  to  the  two  decisions.  If 
there  be  no  error  in  these  decisions,  Ihe  judg- 
ment of  the  conn  below  must  be  affirmed. 

I.  In  Louisiana,  testamentary  executors  are 
merely  administrators,  in  the  most  limiteil 
sense  of  the  term.  They  have  none  of  the 
qualilies.  cajiacities  or  rights  of  executors  un- 
der the  common  law.  No  areumcnt,  however 
extended,  would  make  this  clearer  ibau  a  sim- 
ple reference  to  the  articles  of  Ibe  Louisiana 
Code,  relating  to  the  administration  of  estates  of 
decedents  under  tliu authority  oflaw.  Antclcs 
1091,  1100  to  1123, 1126  toll48,  provide  for  tho 
appointment  of  persons  to  administer  the  estaies 
of  persons  dying  inlcstalc.  Articles  1651  to 
1655.  ltJ70,  l(i71  and  1673.  1659,  1661,  1663. 
1663.  1666  to  1668  provide  for  the  appointment 
of  persons  to  admiuister  Ihe  estates  of  persons 
who  leave  testaments,  and  deflne  their  powers. 
From  an  examination  of  these  articles,  it  will 
boat  once  apparent  that  a  testamentary  executor 
differs  in  no  respect,  so  far  as  to  his  righif. 
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powers  aod  duties,  from  tbe  ordinary  adminis 
traior.  And  if  this  be  true,  then  iliscerlainlliat 
tlie  record  in  question  could  not  be  evidence 
against  the  defendant,  for.  aa  the  learned  Story 
has  remarked  in  his  Conflict  of  Law»,  sec.  522. 
*'  WlifQ  ftdminiolralioDB  are  granted  to  differ- 
ent pi'rsona,  in  different  Biaies,  iliey  are  so  far 
deemed  independent  of  each  otber,  that  a  judg- 
ment obtained  against  one  will  furnish  no  rigLl 
of  action  agalntit  tbe  oilier,  to  affect  assets  re- 
ceived by  the  latter  io  virtue  of  bin  own  admin- 
istration: for  in  contemplation  of  the  law  there 
is  no  privacy  between  him  and  ibeolher  admin- 
istrator." Without  citing  otber  aullioriiles  on 
this  point.  1  will  merely  refer  lo  the  caw  of 
V.  Thia^er,  decided  by  this  court  (6  How. 
58).  in  which  the  doctrine  is  fully  recog- 
4<$1*]  nized.  (See  I>«n«iie  *v.  Slump's  Ex'r», 
e  Pet.,  531.)  If  it  be  true,  as  there  stated  by 
ChirfJvsiice  Mamhull,  that  "it  is  understood  tn 
be  settled  in  Virginia,  llmt  no  judgment  against 
tlie  executors  can  bind  theheint,  urin  any  man- 
ner affect  lliem,"  and  that  "it  could  not  be  given 
in  evidence  against  Ibem,"  it  Is  not  eas^  to  per- 
ceive that  there  was  error  in  this  decision. 

II.  Tbe  law  of  the  forum  applies  as  to  pre- 
scription. (Code  of  Practice.  13;  Story's  Con- 
flict of  Laws,  sec.  578.  578;  Leniy  v.  t'rownin- 
a/tuid,  2  Mason,  1 51 ;  Hvber  v.  Utaner,  29  £og. 
C.  L.  Uep.,  808.  2  Bingb.  N.  C.  202.) 

Actions  "on  all  effeciH  negotiable  or  transfer- 
iable  by  indorsement  or  delivery,  are  prebcrihed 
by  five  years,  ret-koning  from  the  day  when 
these  engagtmenis  were  payable."  (C.  C.  of 
I^.,  8505.)  And  this  prescriptiuu  runs  "against 
persons  residing  out  of  the  State."  (C.  C, 
§506.) 

To  malie  our  law  of  prescription  applicable, 
it  is  necessary  that  the  obligation  sued  on  be 
one  transferable  by  indonwrnent  or  delivery,  and 
the  question  whether  it  be  in  fact  so  transfer- 
able into  bedecided  by  the  law  of  the  place  where 
the  contract  was  entered  into.  (Story's  Conflict 
of  Laws.  sec.  24ii;  Code  of  Practice  of  La..  13.) 
1h  tbe  bond  sued  on  negotiable  or  translerable 
by  indorsemtnt  or  delivery?  Tbia  mui>t  he  de- 
termined by  the  common  law,  as  received  and 
in  lorce  in  tbe  Stale  of  Virginia,  where  the  in- 
strument under  consideraiioD  was  executed. 

1  will  not  weary  the  court  by  going  into  an 
examination  of  the  original  effects  of  assign- 
ments of  incorporeal  rigiuls  under  the  commun 
law,  or  of  the  modes  of  enforcing  ihem.  Nor 
will  1  give  an  ai'Count  of  the  origin  and  peculiar 
cliaracter  of  bills  of  exchange,  growing  out  of 
tbe  necessities  of  trade.  It  is  sufficient  for  my 
present  purpose,  to  remark  that  promissory 
notes,  notwiibslanding  the  exigencies  of  com- 
merce, did  not  acquire  ibis  peculiar  feature — the 
capacity  of  being  transferred  by  indortemeut 
or  delivery — until  it  was  given  lo  them  by  the 
Statute  of  Anne,  wlien,  for  tbe  first  time  under 
the  common  law,  they  were  made  assignable  at 
law,  and  were  placed  on  the  ^^ame  tuoiing  us 
bills  of  exchange.  Bonds  and  ol  her  iubtrumeuts 
in  writing 'WL-re  made  asbignable  in  the  same 
manner  in  Virginia,  by  btatuie,  in  1748,  which 
was  conflrmeu  by  the  Act  of  1786.  (1  Kev. 
Code.  484.)  Suih  bonds  as  the  one  sued  on 
became,  from  the  adoption  of  these  statutes  iu 
Vii^inia,  transferable  by  simple  iodorsemeot, 
or  by  mere  delivery,  (tirymour  v.  Van  Slgck. 
8   Wend.,  421;  Umaning  t.  BadetnOoea,  8 
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Caiues'  R.  186.)  And  tbe  verr  point  hw>  been 
determined  in  Virginia.  (Makies'  Ex'n  v.- 
Darin,   2   Wafihinglon,  219;  J>rummoi%d  t. 

Cruteher,  Id.,  2l8.) 

*Mr.  JuiHee  Wayne  delivered  tbe  [*4C2 
opinion  of  tbe  court  : 

Tbia  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  nf  the  United  St^cs  for 
tbe  Eastern  District  of  Louisiana. 

It  was  argued  with  the  case  of  QoottaR  v. 
Tucker,  but  tbe  facts  being  somewhat  differt>nt, 
and  tlie  prayers  to  the  court  not  exactly  alike  . 
in  both  cases,  it  will  be  necessai;  to  consider 
tbom  separately. 

First,  Iheo,  as  to  Cathnrine  Jli^t  tuie. 

She  filed  a  petition  in  Februarv.  1846.  in  tbe 
Circuit  Court  of  the  United  Stales  for  tlie 
Eastern  District  of  Louisiana  against  Tucker, 
the  executor  of  Robinson.  She  waK  the  widow 
and  sole  devisee  of  James  P.  Wilkinson,  who 
resided  in  Richmond.  Virginia,  and  after  hi« 
death  intermarried  wilh  Hill,  by  whoae  auUior- 
ity  she  prosecuted  tliis  suit. 

Robinson  lived  bIpo  in  Richmond.  allliou):b 
bis  property  was  rbiefly  situated  in  Louisiana. 
In  December,  1842,  Robinson  died  in  Rich- 
mood,  having  made  a  will  a  few  days  liefore 
bis  death,  and  appointed,  as  execulors.WilliMro 
R.  JobnM>n  and  Joseph  Allen,  of  Virginia,  and 
Thomas  Pugh  and  Joseph  W.Tiicker.  of  Lout»>i- 
ana.  Johnson  and  Allen  qualified  as  executon 
in  Virf^nia.  and  Tucker  in  Loui^ana. 

The  cau»^  of  action,  in  tbe  sidt  brought  by  , 
Catharine  Hill,  were  the  four  following,  which  : 
will  l)e  separately  noticed  under  the  letters  A 
B,C,  D.: 

[A]  On  tbe  Oih  of  Decepber,  1889.  Archer 
Cheatham  made  a  promissory  note,  payable  I 
ninety  days  after  date,  promMng  to  psy  lo  I 
the  order  of  Abner  Robinson  and  taham  Puck- 
eit.  one  thousand  dollars,  negotiable  and  pay-  ! 
able  at  the  Bank  of  Virstnia.  It  was  iodorsid  ' 
by  Robinson  and  Puckelt,  and  came  into  tbe  | 
p(»weMion  of  Wilkinson.  Not  being  paid  at  I 
maturity,  ii  was  protei*ted.  j 

In  March,  1&40.  Wilkinson  brought  an  action 
against  the  drawers  and  indoraera  in  tbe  Circuit 
Superior  Court  of  Ilenrioo  County,  Virginis. 
and  recovered  a  judgment. 

In  July,  1840,  be  issued  an  execution,  which, 
in  August,  was  sii>^pended  until  further  orders. 
Cheatham  and  Puckelt  soon  afterwards  took 
the  benetlt  of  the  Bankrupt  Act  passed  b^ 
Congress.  Nothing  furiher  wasdone  as  to  this 
claim  until  Catharine  Hill  filed  her  p^iiioo  as 
above  slated. 

IBJ  On  the  20lh  of  November.  I8M.  Robin- 
son trave  the  following  due-bill: 

"f5T6.  Richmond.  November  20,  IWO. 
Due  James  P.  Wilkinson,  for  value  receivtd 
(viz. :  cash  loaneil)  Ave  hundred  and  seveoiy 
tlve  dollars.  Given  under  my  hand  this  diiv 
and  date  as  above  wrhten.   Abner  Robinsoii, ' 

In  February,  1848,  WtlkinsoD  brought  a  Miit 
in  the  Henrico  *County  Court,  against  [MOtf 
Johnson  and  Allen,  the  Virginia  executnrsof 
Itubinson,  and  in  the  ensuing  June  obtained  ■ 
judgment.  A  fi.  fa.  was  i>8ued,  but  IbeiV' 
turn  was  "do  effects  fountl." 

[C}  On  the  19th  of  Augtist.  1842,  RoblaMW 
made  Ibe  following  single  uill: 

'■$200.  Richmond.  August  19lh,  IMS.  Dw 
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Junes  P.  WilkinsoQ,  two  huadred  dollars  for 
monef  borrowed  thiit  day,  aa  per  check  on  the 
Farmert'  Bank  of  Virffinia,  of  the  same  date. 
Ac.  Qinn  under  my  hand  and  seal  as  above, 
Abner  Robinson.  (Seal.)" 

In  February.  1848.  Wilkinson  brought  a  suit 
aninst  Johnson  and  Allen,  upon  thie  bill,  and 
obtained  a  judgment  in  the  following  June. 
A  jf.  fa.  was  issued  upon  this  and  the  same  re- 
turn made  as  in  the  preceding  cases,  viz. :  "no 
ffffcts  found." 

[D]  In  October,  1848,  one  Boiling  S.  Daod- 
ri^  iHOught  a  suit  against  Robinson  for  two 
hoodred  dollars,  being  one  year's  wages  as  over- 
mr.  After  Robinson's  death,  it  was  revived 
■gainst  Iu8  executors.  In  August,  1843,  Dand- 
ridge  obiained  a  judgment,  and  issued  Aji.fa.; 
bat  the  same  return  was  made  as  abovu,  viz. : 
•'DO  effects  found."  On  the  lat  of  February, 
1845.  Dandridge  assigned  this  judgment  and 
execution  to  Wilkinson. 

Not  long  after  this,  Wilkinson  died.  The 
rerord  does  not  show  when,  but  in  April,  1846, 
a  uiccesNon  was  opened  in  Louisiana,  upon  his 
eHiate,  and  after  sundry  proceedings  in  opposi- 
tion, which  it  is  not  material  to  mention,  his 
widow,  Catharine,  was  recognized  as  the  right- 
fa]  repicsentative  of  the  estate,  Bnt  this  did 
not  take  place  until  May,  1847.  In  the  mean 
lime  she  had  taken  out  letters  testamentary  in 
\"ii^nia.  in  August,  1846,  and  married  Hill  in 
December,  1846. 

Od  the  29th  of  February,  1848,  Catharine  Hill 
filed  her  petition  against  Tucker,  in  the  Circuit 
Coort  of  the  Uoit^  States  for  the  Eastern  Dis- 
trict of  Louicdana,  claiming  the  several  sums  of 
money  mentioned  to  ^e  four  preceding  classes. 

Tu^er  Sled  his  answer,  alleging  "that  the 
Judgmenis  set  forth  were  obtained  in  Virginia, 
la  proceedings  to  which  he,  in  his  capacity  of 
executor,  was  no  party,  and  that  thev  are 
thsKfore  not  bidding  on  the  successiim  of  Rob- 
iMOD  in  Louisiana.  That  on  one  of  the  obliga- 
tiMis,towit:  that  made  by  Cheatham  for$l,000. 
dated  9lh  December,  1839,  Robinson,  if  he  in- 
dorsed at  all,  was  joint  indorser  with  one  Puck- 
eit,  and  was  in  law  bound  only  for  one  half  of 
Tbe  sum-  That  the  actions  on  the  demands 
upon  which  these  judgments  rest,  are  barred 
bjr  the  prescription  of  five  years." 

The  caose  came  up  for  trial  before  the  court 
wlibMtt  a  jury,  in  November,  1849,  when  a 
jodgmeat  was  given  against  Tucker.  This 
WIS  afterwards  stricken  out  and  a  new  trial 
404*1  granted.  *Tucker  then  filed  a  supple- 
mental answer  by  way  of  peremptory  excep- 
tJODs  to  the  petition,  as  a  plea  of  prescription. 
Uatated,  in  substance,  that  as  to  the  judgment 
for  II.OIM  against  Robinson,  which  was  ren- 
dered during  bis  lifetime,  the  plea  of  limitations 
was  interposed;  that  Allen  and  Johnson  were 
qoallfled  as  executors  in  Virginia,  on  the  2lBt 
of  December,  1B43,  and  that  more  than  five 
fears  elapsed  between  the  date  of  such  qualifi- 
cation and  the  institution  of  this  suit;  and  that 
b)r  the  Statute  of  Limitations  of  the  Slate  of 
Virginia,  the  claim  was  barred  by  the  expira- 
tkm  of  five  years. 

In  Uay.  1850,  the  cause  came  up  for  argu- 
ment a  second  time  before  the  court.  At  the 
trial,  the  causes  of  action  designated  as  B,  O, 
»wl  D.  were  proved  by  evidence  in  Virginia, 
taken  under  a  commission,  and  records  of  the 
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court  as  to  the  several  judgments  were  given  in 
evidence.  The  other  facts,  above  stti^,  werr 
also  proved. 

After  the  evidence  was  closed  the  plaintiff 
asked  the  court  to  decide,  as  if  instructing  a 
jury  upon  the  evidence,  as  follows: 

"1st.  The  testator,  Robinson,  resided  and 
died  in  Virginia,  leaving  a  will,  which  was  duly 
proven  in  the  proper  tribunal  after  bis  death,  in 
and  by  which  he  appoint^  the  defendant  and 
othdrs  bis  executors,  and  two  only  of  his  ex 
ecutors  made  probate,  and  qiialifled  In  the 
proper  court  in  Vir|ipinia:  and  if  suits  were  in 
Btltuted  by  the  plaintiff,  and  by  others  who 
have  assigned  their  judgments  and  the  causes 
of  action  onwhlch  their  judgments  were  founded 
to  the  plaintiff,  against  the  executors  of  Robin- 
son, who  qualified  in  Virginia,  and  oblaincfl 
judgments  against  those  executors  in  the  ap- 
propriate courts  of  Virginia  having  jurisdiction 
of  such  matters;  and  if  upon  those  judgments 
executions  issued  and  were  returned  by  the 
proper  oflScers  in  substance  nulla  bona;  and  if 
the  defendant,  a  citizen  of  Louisiana,  who 
never  qualified  as  executor  in  Virginia,  is  a  co- 
executor  of  the  same  estate,  who  has  proved 
the  will  in  Louisiana,  and  taken  ou  himself  the 
exectiUon  thereof  in  Louisiana,  has  In  hands 
ample  assets  hi  Louisiana,  to  pay  all  debts;  and 
if  the  evidence  fully  establishes  these  factR, 
that  then  the  judgments  so  rendered  in  Vir- 

£inia.  are  evidence  against  the  executor  In 
ouisiana  in  this  suit. 

dd.  That  by  the  laws  of  Louisiana  judgments 
are  assignable;  and  that  upon  assigned  judg- 
ments the  assignee  can  maintidn  an  action  In 
his  or  her  own  name  therefor. 

Sd.  That  under  such  a  will  as  that  of  Robin- 
son, produced  in  this  cause,  the  co  execulom, 
although  in  different  states,  that  qualified  and 
acted,  derived  the  same  powers  from  the  same 
source  over  the  same  estate,  and  that  unlike  ail- 
ministrators,  they  an  to  mxcb  estate  of  the  de- 
cedent privies  in  estate:  and  the  *exem-  [*465 
plifications  of  the  recoids  of  the  courts  of  Vir- 
ginia, duly  authenticated,  which  have  be<>n 
read  in  this  cause,  showing  judgments  against 
the  only  executors  of  Robinson  who  quBlifiitl 
in  Vir^nia,  in  the  appropriate  court  of  pro- 
bate 01  the  domicil  of  the  deceased,  are  evi- 
dence against  the  co-executor  who  qualified  in 
Louisiana,  and  holds  abundant  assets  in  Loui- 
siana. 

4th.  That  if  plaintiff  were  not  entitled  to 
recover  against  defendant  on  the  production  of 
the  records  showing  the  judgments  against  the 
co-executors  in  Virginia,  and  that  lho»i  judg- 
ments were  unsatisfied,  because  of  a  lack  of 
assets  in  the  hands  of  the  Vir^nia  executors  to 
satisfy  the  same,  that  they  would  be  entitled  to 
recover,  on  producing  the  further  evidence  to 
prove  that  those  judgments  In  Virginia  were 
rendered  on  good  and  valid,  and  suuBistingand 
unsatisfied  causes  of  action  against  the  laita- 
tor,  Robinson. 

5lh  That  the  plaintiff  has  produced  sufficieDt 
proof  of  the  several  causes  of  action  on  which 
the  judgments  read  in  evidence  were  founded, 
to  justify  a  jury  in  finding  for  the  plaintiff 
upon  those  several  original  causes  of  action. 

6th.  That  the  several  causes  of  aclinn  set 
forth  in  the  petition,  independent  of  the  judg- 
ments rendered  thereon  against  the  co-execu- 
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h>rs  in  Vir^nia.  are  Dot,  upon  the  testimony  in 
tlti8  cause,  barred  by  prescription. 

7lh.  That  upon  all  tlie  evidence  in  this  cause 
a  Jury  might  and  Bbould  find  a  verdict  for  the 
plaintiff. 

8lh.  That  the  several  suits  in  VirginiR,  of 
which  the  records  have  been  read,  operated  as 
iL  judicial  inlerpellation  to  stop  the  running  of 
prescription  upon  those  several  demands  in 
favor  of  the  defendant. 

A.nd  the  defendant  objected  to  said  several 
propottilloiw,  and  the  court  sustained  bis  objec- 
tions, and  decided  all  and  each  of  the  several 
propositions  ajfainst  fhe  plaintiff,  except  tlie 
aforesaid  proportion.  No.  3;  and  to  each 
uf  said  decisions  separately  the  plaintiff  ex- 
cepted. 

And  the  defendant  aslced  the  court  to  decide — 

1st.  That  no  one  of  the  records,  read  to  the 
court  in  tliiB  cause,  showing  judgment  ^ninst 
his  co-executors  in  Virginia,  was  evidence 
against  the  defendant. 

vd.  That  each  and  every  one  of  the  causes  of 
HCtion,  set  forth  in  the  petition,  and  to  which 
t^vidence  bad  been  adduced,  was  barred  as  to 
HHid  defendant  by  prescription. 

Sd.  That  upon  the  wliole  evidence  offered 
the  plaintiff  was  not  entitled  to  recover;  and 
iliat  upbn  the  evidence  the  jury  could  rigbt- 
lully,  and  should,  find  a  verdict  for  the  defend- 
not:  to  each  of  which  plaintiff  objected. 

And  the  court  overruled  the  several  objec- 
460*]  tioDS  of  plaintiff  and  ^decided  as 
iwked  by  the  defendant;  and  to  each  of  said 
opinions  of  the  court,  llio  plaintiff  excepted. " 

We  cannot  concurio  the  suggestion  made  in 
the  ai^umenl  of  this  case,  that  the  relations  or 
privity  between  executors  and  testators  in 
Ijouisiana  differ  from  such  as  exist  at  <!om 
liion  taw.  Louisiana,  in  her  code,  without 
iidopiing  the  terms  of  the  civil  law,  makes  the 
A:ime  didtinclion  as  is  made  at  common  law,  be- 
I  ween  one  called  upon  to  administer  the  estate 
of  an  intestate,  and  one  appdnted  to  the  of- 
fice of  executor  by  a  testator.  The  responsibilities 
of  both,  as  to  the  manner  of  setlHug  the  estate 
which  they  represent,  depend  upon  the  law  of 
itieHtate;  but  the  relation  between  executor 
itnd  testator  is  altogether  different.  The  execu- 
tor's interest  in  (he  testator's  estate  is  what  the 
testator  gives  him.  That  of  an  administrator  is 
only  tJiat  which  the  law  of  his  appointment  en- 
joins. The  testator  may  make  the  trust  absolute 
or  qualilied  in  respect  to  his  estate.  It  may  be 
(jualitied  as  to  the  subject  matter,  the  place 
where  the  trust  shall  be  discharged,  and  the 
lime  when  the  executor  shall  begin  and  con- 
tinue to  act  as  auch.  He  nuiy  be  executor 
for  one  or  several,  purposea — for  a  part  of  the 
vffecis  In  poBsesrion  of  the  testator  at  the  time 
of  his  death,  or  for  such  as  may  be  in  action, 
if  it  be  only  for  a  debt  due.  But  though  the 
executor's  trust  or  appointment  may  be  limited, 
or  though  there  are  several  exceutors  in  differ- 
cut  jurisdictions,  and  some  of  them  limited  ex- 
I'cutort),  they  are,  as  to  the  creditors  of  the 
ii-stators,  executors  in  privity,  bearing  to  the 
ciedilora  the  same  reepon^btUtieH  as  if  there 
was  only  one  executw.  The  privity  arises 
from  their  obligations  to  pay  the  testator's 
dvbts,  wherever  his  effects  may  be,  just  as  his 
ohligatiun  was  to  pay  them.  The  executor's 
interest  in  the  testatvr'a  eatate  ia  derived  frmn 


the  will,  and  vests  from  the  latter's  death,  what- 
ever may  be  the  form  which  the  law  rcquu-e« 
to  he  observed  before  an  executor  enters  upon 
the  discbarge  of  his  functiims.  Wlien  wiUiin 
the  same  political  jurisdiction,  however  muiy 
executors  the  testator  may  appoint,  all  of  thim 
may  be  sued  as  one  executor  for  the  debts  of 
the  testator,  and  they  may  unite  in  a  suit  to  re- 
cover debts  due  to  their  testator,  or  to  recover 
property  out  of  possession. 

All  of  them,  then,  having  the  aanie  privity 
with  each  other  and  to  the  testator,  and  the 
same  responsibility  to  creditors,  though  they 
may  have  been  qualified  as  executors  in  differ- 
ent sovereignties,  an  action  for  a  debt  due  by 
the  testator,  against  any  one  of  them  in  Unit 
sovereignty  where  he  undertook  to  act  as  ex- 
ecutor, places  all  of  them  in  one  relation  con- 
cerning it.  and  as  to  the  remedies  for  its  re- 
covery: what  one  may  plead  to  bar  a  recov- 
ery, another  may  plead;  and  that  which  will 
not  bar  a  recovery  against  any  of  them,  ap 
plies  to  all  of  them.  Between  administrabira 
•deriving  their  commissions  to  act  1*467 
from  different  political  jurisdictions,  there  i& 
no  such  privity.  This  court  has  treated  <'f 
this  fully  in  two  cases:  In  the  case  of  Amden 
«f  al.  T.  Ifictm  et  ol.,  4  How.,  467,  and  Id  Stacg 
V.  Thrather.  6  How.,  44  We  refer  to  llie 
former,  without  citing  any  pu-t  of  it,  but  it  ie 
full  upon  the  point,  and  may  be  instructively 
read.  But  we  shall  cile  a  passage  from  Stacej/ 
V.  Thrcuher  on  account  of  its  appropriateucbS 
to  what  has  just  been  said  in  respect  to  the 
want  of  privity  between  administrators  deriv- 
ing their  powers  in  different  jurisdictions. 

"An  adrainistralor  under  grant  of  adminis- 
tration in  one  state,  stands  in  none  of  ibtm 
relations— of  privity — to  another  adminietraiur 
in  another  state.    Each  is  privy  to  the  leva- 
tor, and  would  be  cstoppm  by  a  judgment 
against  him,  but  they  have  no  privily  with 
each  other  in  law  or  estate.  Th^  receive  their 
autlwrily  from  different  sovereignties,  and  over 
different  property.   The  authority  of  each  w  j 
paramount  to  the  other.   Each  is  admlDistri- 
tor  to  the  ordinary  fn)m  which  he  receives  hts 
commission.   Nor  does  the  one  come  by  su<- 
cession  to  the  other  into  the  trust  of  the  saiiH'  . 
property,  incumbered  by  the  same  debts,  as  in  | 
the  case  of  an  administrator  da  bonit  turn,  wh<>  i 
may  truly  be  said  to  have  an  offidal  privily  i 
with  his  predecessor  lo  the  same  trust,  and  ! 
therefore  liable  to  the  same  duliee."   In  ihsi 
case,  as  a  consequence  of  such  reasoning,  it 
was  determined  that  an  action  of  debt  will  ; 
not  lie  against  an  administrator  in  one  of  die  i 
United  Stales,  on  a  judgment  obtained  against 
a  different  administrator  of  the  same  inleataie. 
appointed  under  the  authority  of  another  stale. 

For  the  same  reasons,  notwithstanding  the 
privity  tliat  there  is  between  executon  lo  a 
testator,  we  do  not  think  that  a  judgment  o)v 
tained  against  one  of  several  executon  would 
be  conclusive  as  to  the  demand  againM  an- 
other executor,  qualified  in  a  different  afarte 
from  that  in  which  the  judgment  WM  ffcn- 
dercd.  But  such  a  judgment  may  be  admm- 
aible  in  evidence  in  a  suit  ^(ainat  an  emm- 
tor  in  another  jurisdiction,  for  the  purpoM  of 
showing  that  the  demand  had  been  canfaJ 
into  judgmenl  in  another  jurisdictioa.  agite*  , 
one  of  the  testator's  executors,  and  that  the  j 

Digitized  by  Google 


18SI 


OOODALL  V.  TUCKBK. 


4H7 


olben  were  precluded  by  it  from  pleading  pre- 
scription or  the  Statute  of  Llmitationsupon  tbe 
originil  cause  of  action.  Sucb  is  the  case  cer- 
iiioly  in  Lnaisiana,  as  may  be  aeen  from  tlie 
caic  of  Jaekatm  v.  TUrmn,  !n  IS  La.  Rep., 
485.  Tbe  Supreme  Court  of  that  State,  speak- 
inj;  by  Jwlge  Mania,  sa^s,  ibat  t]ie  plea  of 
prtAcnptioo  cannot  prevail  in  behalf  of  one 
jotDt  debtor,  if  a  suit  ban  been  brought  against 
another  in  the  Circuit  Court  of  the  United 
Sutes  for  the  District  of  Maryland ;  meaning 
thereby,  we  presume,  if  it  bad  been  com 
468^  meoced  in  any  "otbo-  court  in  tbe 
United  SfaMes.  When,  then,  the  court  below 
rejected,  as  inadmissible  In  evidence  in  this 
cue,  the  judgment  obtained  io  Virginia  against 
Allen  and  JohnsoD,  tbe  executors  of  Robinson 
in  that  State,  we  think  it  erred,  and  that  it 
xhoukl  have  been  admitted  for  tbe  purposes 
mentioned.  The  court  also  itutmcted  Uie  Jur}', 
thtt  tbe  causes  of  action  in  this  suit  against 
Tucker,  tbe  oo^xectitor  of  Allen  and  Johnson, 
were  bwred  by  prescription.  In  this  we  think 
there  wis  error.  The  article  of  ber  code  upon 
which  ttiat  instruction  was  given.  8506.  is  in 
these  words:  "Actions  on  bills  of  exchange, 
aotes  payable  to  order  or  bearer — except  bank 
nDle»— those  of  all  eflecta  negotiable  or  trans- 
fenMe  by  iikdoraement  or  deliTery,  are  pre- 
scribed by  five  years,  reckoning  frofn  the  dav 
when  these  engagements  are  payable."  It  is 
not  applicable  to  either  of  tbe  causes  of  action 
net  out  in  tbe  plaintiff's  petition.  It  is  not  so  to 
Cheatham's  note.  Indorsed  by  Robiiwon,  be- 
ciuse.  being  carried  into  judgment  in  Robln- 
Mto's  lifetime,  it  estops  all  bis  executors  any- 
where, from  denying  It,  and  obliges  tbem  to 

Sy  It  oat  of  his  assets  wherever  they  may  be. 
I  it  would  be  if,  instead  of  execalors,  th^ 
were  adminlitrators  in  different  states,  as  was 
•aid  in  Stacegand  77tra><A«r'»  case,  that  each 
administrator  is  privy  to  the  testator,  and  would 
be  estopped  by  a  Jud^ent  against  him.  Tbe 
prescription  of  Louisiana,  also,  is  not  ap- 
piicable  to  tbe  due  lHll  gives  by  Robinson  to 
wflkiosoo,  for  $575.  or  to  that  for  $200  for 
money  borrowed  from  Wilkinson,  neither  of 
ibem  being  negotiable  by  the  law  of  Virginia  or 
by  tbe  law  of  Louisiana,  and  therefore  not 
within  the  article  of  prescription.  For  the 
Ktine  reason  it  is  not  applicable  to  the  judg- 
ment obtained  by  Daodrioge  for  $200.  forover- 
••eer's  wages  due  by  Roblnmn.  and  which  was 
Mrigned  to  Wilkuisoo.  In  this  view  of  tbe 
esn.  we  shall  direct  the  judgment  given  by  tbe 
court  b^w  to  be  reversied,  and  that  the  case 
■tiall  be  remanded  for  further  proceeding,  in 
coaformity  with  this  opioUHi. 

OBDRR. 

This  cause  came  on  to  be  heard  on  the  tran- 
•cript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  tbe  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel ;  on  con- 
■idcrsiioo  whereof,  it  u  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  taid  Circuit  Court  in  this  cause  be,  and  the 
noM  is  herefcy  rovened,  with  costs:  and  that 
Ibis  canse  be,  and  tlw  same  is  hnel^  remanded 
ID  the  said  Circuit  Court,  with  directions  to 
proceed  Dtoan  in  oonfmnity  to  the  ofdnioo  of 
this  court. 

ated-I8How„«ni^«71;  laiff..  181, 188. 
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*CHARL£S  P.  GOOD  ALL,  Plaintiff  [*44i9 
in  Error, 
f>. 

JOSEPH  W.  TUCKER,  Executor  of  Abmkk 
Robinson,  Deceased. 

Hie  principles  laid  down  to  the  preoedtnir  case  at 
Hill  V.  Tucker,  sgain  affirmed. 

THIS  case,  like  the  preceding  one,  of  Hill  t. 
Tucker,  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eotitern  District  of  Louisiana. 

They  were"  argued  together,  and  different 
only  in  their  being  different  plaintiffs.  Tbe 
cause  of  action  in  this  case  is  stated  in  the  opin- 
ion of  the  court;  and  the  reader  is  referred  to 
tbe  report  of  the  premling  case  for  tbe  argu- 
mrata  of  counsel. 

Mr,  JuMet  Wayne  dellvmd  the  oi^nion 
of  the  court; 

This  cause  was  tried  by  the  judge  without 
a  jury  and  tbe  legal  propositions  raised  by 
counsel  in  the  course  of  tbe  trial  were  decided 
by  him,  to  which  exceptions  were  taken,  as  if 
thev  had  been  instructions  to  a  jury. 

The  cause  of  action  is  the  following  sfngle 
bill,  which  was  executed  at  lUchmond  Id  Vir- 
ginia: 

"On  demand,  we,  Abner  Robinson,  Isham 
Puckett,  and  J.  P.  Wilkinson,  promise  to  pay 
to  Charles  P.  Goodall,  his  executors  or  admin- 
Istratofs,  tbe  sum  of  four  thousand  nine  hun- 
dred and  twenty-six  dollars  and  twenty-seven 
cents  ($4,036.37]  lawful  money  of  these  United 
States,  for  tbe  faithful  performance  of  which 
pronaise  we  bind  ourselves,  our  heirs,  execu- 
tors, administrators  and  aasigns,  as  witness 
our  bands  and  seals,  this  6th  day  of  Septem- 
ber, 1889.     Abnbb  Robinson,  [bbal." 

Isram  Puckett.  seal. 
JahksP.  Wiutinsw."  [sk/ll. 

It  may  as  well  be  heve  stated  that  it  waa 
moved  upon  Uie  tila!  ttuU  Wilkinson  and 
Puckett  were  sureties,  and  that  the  debt  had 
been  reduced  to  $l,4t)2,  wtUi  hiterest  from  the 
1st  January,  1846. 

In  October,  1843.  Goodall  brouriit  suit  in  Uie 
Henrico  County  Court  against  the  three  obli- 
gors. Robinson  was  too  ill  to  attend  to  Uie 
process,  and  afterwards  died.  The  suit  was 
prosecuted  to  judgment  agiUnsC  Wilkinson  fa 
March,  1848,  and  abated  as  to  the  other  de- 
fendants. 

Executitm  was  awarded  upon  the  judgment 
and  a  return  made  "no  effects  found." 

In  February,  1848,  Goodall  filed  his  petition 
against  Tucker  in  the  Circuit  Court  of  liie 
United  States  for  Louisiana,  alleging  the  above 
facts;  when  the  same  proceedings  took  place 
which  are  mentioned  in  the  case  of  Gakharine 
HiU. 

•There  is  a  good  deal  of  docuBwatair  [*470 
evidence  in  the  record,  which  we  shall  not  no- 
tice, as  it  does  not  in  any  way  affect  the  de- 
cision which  should  have  been  given  upon  tbe 
prayers  of  the  plaintiff.  (See  precedUig  case  of 
miv.  nMsisr.) 

Those  imnrers  were,  with  thedtfendaut, 
prayers,  as  follows: 

"  After  the  evidence  was  <MvnA  the  (rfalnt 
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Iff  asked  the  court  to  decide,  as  if  instructing  a 
jury  up>on  the  evidence: 

1st.  That  if  the  testator  Robinson  by  bis  will 
left  four  executors,  that  Joseph  Allen  and  W. 
R.  Johnson,  citizens  of  Virginia,  were  two  of 
those  executors:  and  H  they  only  qualified  in 
Virginia,  iu  the  county  of  the  domicll  oi  the 
testator;  and  if  the  plaintiff,  upon  a  valid  and 
subsistine  cause  of  action,  instituted  suit  in 
the  Henrico  County  Court,  in  Virginia,  against 
the  only  executors  of  the  testator  who  had 
qualified;  and  If  the  platotlfl  had  obtained 
judgment  regularly  in  that  court,  and  it  was 
a  court  of  competent  jurisdiction  to  hear  and 
determine  said  cause;  and  if  the  plaintiff,  hav- 
ing thus  obtained  Judgment  against  the  only 

aualifled  executors  of  the  domicil  of  the  dece- 
eot,  regularly  Issued  his  execution  on  that 
judgment,  and  bad  thereon  a  return  by  the 
shenfl  of  nulla  bmut;  and  if  the  defendant  was 
also  an  executor  of  the  same  testator  appointed 
by  Ihe  same  will,  and  as  such  had  taken  upon 
liimself  the  execution  of  said  will  according  to 
the  laws  of  Louisiana,  where  be  resided ;  and 
If,  as  executor  of  Robinson,  the  defendant  has 
ample  estate  of  his  testator  in  his  hands  to  pay 
the  debte;  and  if  all  these  facts  are  proven  and 
established  by  the  evidence,  that  then  the 
idaintiff  is  entitled  to  recover  Judgment  against 
the  defendant  for  the  amount  of  the  judgment 
ag^nst  theexecutors  whoqualifiedin  Virginia. 

2d.  That  the  exemplification  of  the  record 
and  tbo  judgment  obtained  by  the  plaintiff 
against  the  executors,  Allen  ana  Johnson,  and 
the  return  of  nulla  bona  thereon,  are  evidence 
against  the  defendant,  a  co^zecutor  in  Louisl- 
aoa. 

3d.  That  oo^ecutors,  unlike  co-administra- 
tors, are  privies  In  estate,  because  they  derive 
the  same  privities  over  the  same  estate  from  the 
Same  will;  and  that  under  the  will  of  Robinson, 
which  was  read,  and  the  proofs  of  the  quali- 
fication which  were  offered  in  this  case,  the 
plaintiff  is  entitled  to  recover  against  the  de- 
fendant the  amount  of  tlie  judgtneni  obt^ned 
by  him  against  the  only  acimg  executors  of  the 
domicil  of  the  decedent. 

4th.  That  if  the  plaintiff  is  not  authorized  to 
recover  against  the  defendant  on  the  mere  pro- 
duction of  the  record  of  the  judgment  against 
bis  co-executors  in  Virginia,  who  alone  made 

E rebate  of  the  will  there,  and  qualified,  that  he 
I  enUlled  to  recover,  on  proving  that  the  orig- 
ins! cause  of  action  on  which  that  judgment 
was  founded  was  a  just,  valid,  and  subsisting 
47 1*]  demand  *against  the  testator  Robinson, 
and  the  addllional  fact  that  the  estate  in  the 
hands  of  the  executors  of  the  domicil  of  the 
testator  in  Virginia  was  exhausted,  and  that 
the  defendant  or  co-executor  has  ample  estate 
in  his  hands  in  Louisiana. 

5th.  That  independent  of  the  record  of  the 
judgment  iu  Virginia,  the  plaintiff  has  a  right 
to  recover  agalast  the  defendant  as  executor  of 
RobiosoD,  upon  the  bond  filed  and  proven,  the 
amount  of  the  balance  due  on  that  ix>nd. 

6tb.  That  the  original  cause  of  action  on 
which  the  jud^ent  in  the  Henrico  County 
Court  is  establ^ed  and  proven  and  a  recovery 
thereon  is  not  barred  the  prescriptive  laws 
of  Loutsiaoa. 

7th.  That  upon  all  the  evidence  offered,  the 
plainUff  is  entitled  to  a  ludgment  in  liis  favor. 

1B88 


8th.  That  the  suit  in  Vir^ia  agiUDst  the 
co-executor  was  a  judicial  interpellation  which 
would  stop  the  running  of  prescription  againti 
the  deroaiid  which  was  the  cause  of  acifon  la 
that  suit.  All  of  which  the  court  overruled, 
and  the  plaintiff  excepted. 

And  upon  the  facts  proven  the  defendant 
asked  the  court  to  decide:  Ist.  That  the  Vir- 
^nia  judgment  against  the  co-executors  was 
not  evidence  against  the  defendant;  2d.  Tbst 
the  original  cause  of  action  on  which  that 
judgment  was  rendered  was  barred  as  to  the 
defendant  by  prescription;  and,  3d.  That  upon 
the  whole  evidence  the  defendant  was  entitled 
to  judgment  in  his  favor.  To  all  which  plaint- 
iff objected,  and  the  court  overruled  bis  ob- 
jectloDs,  and  eave  the  decisions  as  asked  1^ 
defendant;  anato  these  Kvoral  o{dnions  plaint- 
iff excepted. 

And  the  defendant  objected  to  each  and  all 
of  said  propositions,  ana  the  court  sustained 
severally  the  objections  of  defendant,  and  le 
fused  to  decide  any  one  of  said  pro[>ositionB  as 
asked  by  the  plaintiff.  To  each  of  which  sev- 
eral opinions  and  deciai<ms  the  plaintiff  at  the 
time  excepted." 

The  court  in  sustaining  the  latter  has  erred. 

We  think  that  all  of  the  prayers  for  the  plaint- 
iff were  properly  made,  and  that  conjointly 
tliey  makb  an  issue  decidedly  in  bis  favor. 
(See  opinion  in  case  of  HUi  v.  T^tcker.) 

We  shall  not  notice  them  more  particularly 
than  to  say.  that  the  suit  upon  the  bond  in 
Virginia  was  .  a  judicial  intcrpcllatioo  wbicli 
stopped  the  LouisiaQa  prescripilon  from  run- 
ning against  the  cause  of  action  in  tlut  suit  and 
in  this  suit. 

Further  the  record  shows  that  this  suit  was 
brought  in  Louisiana  within  the  time  that  iIh 
law  fixes  for  prescribing  actions  upon  such  a  de- 
mand. 

The  judgment  is  reverted,  and  the  earn  wfllV 
remanded  for  farther  proeeedtnga  in  CQ^farmUg 
with  thiit  aeeuion. 


•order. 


1*478 


This  cause  came  on  to  be  heard  on  tbe  tran- 
script of  the  record  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Loui- 
siana, and  was  argued  by  counsel ;  on  coonider 
atioo  whereof,  it  U  now  here  ordered  and  ad- 
judged by  IbLs  court,  that  the  judgment  of  the 
saifl  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  coots;  and  that 
this  cause  be.  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Oourt,with  directions  to  pro- 
ceed therein  in  conformity  to  the  oinnion  of  this 
court. 

Cli6d-18  How.,  test. 


JEROME  B.  PILLOW,  Plaint^  in  Brror, 
o. 

TRUMAN  ROBERTS. 

Arkanaaa  Zaw-nSMl  impremd  on  paper  vaUd— 
tax  eoUeeior'e  deed  etidenoe  of  vaUdi^  <^  eei- 
teetor'a  proceeding — entry  under,  evidence  «f 
adterte  eeirin—me  gear*'  poeeetnon  under  m- 
valid  tax  deed,  ban  action  by  true  ouner. 

Where  a  deed,  executed  In  Wtooonsln,  sad  at- 
tested b7  the  seal  of  a  oourt,  sumped  upon  Um- 
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pipn.  iostead  of  wu  or  a  wafer,  wrs  offered  in 
ertdeoce  upon  a  trial  Id  Arkansas,  it  was  properly 

Wb«re  a  deed  from  the  Hherlff,  for  land  sold  at  a 
tai  ate,  recited  an  aiwessment  for  taxi^  which  re- 
maloed  uoptila ;  tbeadvertlsementof  the  land,  and 
nSvring  It  torsale;  Ita  beloff  struck  down  to  the 
hlKbest  bidder,  who  paid  the  purchase  money  and 
noelTeda  oertifloRte;  this  deed  ouvht  to  have  been 
reoelTed  in  evidence.  The  law  of  Arkansas  says, 
that  tbe  dtied  shall  be  evidence  of  the  re^rularlty 
ud  I-  mllty  of  the  sale. 

Bat  even  if  this  deed  bad  been  sufficient  as  a 
proof  title,  it  ouirl<'  to  have  been  received.  In  oon- 
nevtlun  with  proof  of  possession,  to  cetAbilah  a 
<lrfCa«e  under  the  Statute  of  LlmftatlooB 

PoflOB  under  this  deed  would  have  been  niO- 
deat  pnof  for«dvene  ponewloo. 

THIS  case  wat>  brousht  up  by  writ  of  error 
from  tbe  Circuit  Court  of  tbe  United  States 
for  tbe  Eaatern  District  of  A.rliui8as. 

Tbe  circumstances  of  tbe  case,  and  the  points 
ti  lav  upon  which  it  came  up  to  this  court, 
■re  fully  stated  io  its  opioioD. 

It  waa  arj^ed  by  MemrK.  L»wrence  and 
Pike  for  the  plaintiff  in  error,  and  Mr.  Crit- 
taid«B  for  tbe  defendant  in  error. 

Mr.  Jnttice  Grler  delivered  the  opioion  of 
the  court: 

Roberts,  the  defendant  in  error,  was  plunt- 
iff  below,  in  sa  action  of  ejectment  for 
100  scree  of  land.  Pillow,  tbe  defendant 
below,  pleaded  the  general  issue,  and  two  spe- 
cial pleas:  Tbe  first,  setting  forth  a  sale  of 
tbe  land  in  dispute,  for  taxes  more  than  five 
nan  before  auit  brought:  The  second,  plead- 
t)w  Statute  of  Limitation  of  ten  years. 
These  pleas  were  overruled  on  cpecial  demurrer. 
■8  informal  and  Insufficient;  and  the  judgment 
of  the  court  on  this  subject  is  here  alleged  as 
error.  But  as  the  same  matters  of  defense  were 
afterwards  offered  to  be  laid  before  the  jury  on 
the  trial  of  the  ijeneral  issue  and  overruled  by 
473*]  •the  court,  it  will  be  unnecessary  to 
further  notice  tbe  pleas;  as  tbe  defense  set  up 
by  them,  it  valid  and  legal,  should  have  been  re- 
ceived and  submitted  to  the  jury  on  the  trial.  In 
the  action  of  ejectment  (wiih  tbe  exception,  per- 
haps, of  a  plea  to  tbe  jurisdiction),  any  and 
every  defense  to  the  plaintiff's  recovery  may  be 
given  in  evidence  under  the  general  issue.  And 
M  tbe  decbiion  of  the  court  on  the  bills  of  ex- 
ception will  reach  every  question  appertaining 
to  the  merits  of  tbe  case,  it  wilt  be  unnecessary 
10  decide  whether  those  merits  were  sufficiently 
wt  forth  in  tbe  special  pleas,  to  which  the  de- 
fendant wa4  not  bound  to  resort  for  tbe  purpose 
of  having  the  benefit  of  his  defense. 

Oq  the  trial,  the  plaintiff  below  gave  in  evi- 
dence a  patent  for  the  land  in  dispute,  from 
the  United  States  to  Zimrt  V.  Henrv,  dated  7tb 
Hay.  1035:  and  then  ottered  a  deed,  from  said 
Henry  to  himself,  dated  lutb  November,  184fi. 
This  deed  purported  to  be  acknowledged  before 
ibe  rlerk  of  the  Circuit  Court  of  Walworth 
Couoly,  in  the  State  of  WiscouHln,  and  was  ob 
jected  to,  Ist.  Because  there  was  no  proof  of 
the  identity  of  tbe  grantor  with  the  patentee 


NortB.— As  to  tbe  Dolnt  that  a  sheriff's  or  coUect- 
or'BdtiediB  prima /ocfeevldenoe  of  the  reRuUrity 
of  previous  proceedings,  this  case  is  distlntfulshud 
ta  PATKsr  v.  Overman,  18  How..  X-Tt. 

Ai  to  the  point  that  color  of  title  under  a  worth- 
•CM  dasd  la  evidence  ibat  the  one  in  possession 
adverseijr  to  all  tbe  world—followed  In 
Wrti^t  T.  HattiMm,  IS  How.,  30. 
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other  than  the  certificate  contained  in  tbe  ac- 
knowledgment. 2d.  Because  the  certificate  of 
acknowledgment  was  not  on  tbe  same  piece  of 
paper  that  contained  tbe  deed,  but  on  a  paper 
attached  to  it  by  wafers.  And  8d.  Because 
the  seal  of  the  Circuit  Court  authenticating  the 
acknowledgment  was  an  Impression  stamped 
on  paper,  and  not  "on  wax,  wafer,  or  any 
other  adhesive  or  tenacious  substance." 

Tbe  first  two  of  these  grounds  of  objection 
have  not  been  urged  in  this  court,  and  very 
properly  abandoned  as  untem^le.  Tbe  third 
has  been  insisted  on.  and  deserves  sune  more 
attention.  Formerly  wax  was  the  most  con- 
venient, and  the  only  material  used  to  receive 
and  retain  the  impr^ion  of  a  seal.  Hence  it 
was  said:  "  Segulum  at  eera  impreem;  guia 
eera,  tine  impremone,  non  e»t  tigtUum."  But 
this  is  not  an  allegation,  that  an  Impression 
without  wax  is  not  a  seal.  And  for  this  reason 
courts  have  held,  that  an  impression  made  on 
wafers  or  other  adhesive  substance  capable  of 
receiving  an  impression,  will  come  within  the 
definition  of  "eera  impreua."  If,  then,  wax 
be  construed  to  be  merely  a  general  term  in- 
cluding within  it  any  substance  capable  of  re- 
ceiving and  retaining  the  impression  of  a  seal, 
we  cannot  perceive  why  paper,  if  it  have  that 
capacity,  should  not  as  well  be  Included  in  tbe 
category.  The  simple  and  powerful  machine, 
now  used  to  impress  public  seals,  does  not  re- 
quire any  soft  or  adhesive  substance  to  receive 
or  retain  their  impression.  The  impression 
made  by  such  a  power  on  paper  is  as  well  de- 
fined, as  durable,  and  less  likely  to  be  destroyed 
or  defaced  by  vermin,  accident  or  intention, 
than  that  made  on  *wax.  It  is  the  seal  ^474 
which  authenticates,  and  not  tbe  substance  on 
which  it  is  impressed ;  and  where  the  court  can 
recognize  Its  identity,  they  should  not  be  called 
upon  to  analyze  the  material  which  exhibits  it. 
In  Arkansas,  tbe  presence  of  wax  is  not  neces- 
sary to  give  validity  to  a  seal ;  and  the  fact  that 
the  public  officer  in  Wisconsin  had  not  thought 
proper  to  use  it,  was  suffldent  to  raise  tbe  pi^ 
sumption  that  such  was  tbe  law  or  custom  in 
Wisconsin,  till  the  contrary  was  proved.  It  is 
time  that  such  objections  to  the  validity  of 
seals  should  cease.  The  court  did  not  err, 
therefore,  in  overruling  the  objections  to  the 
deed  offered  by  tbe  plamtiff. 

After  the  plaintiff  had  closed  his  testimony, 
the  defendant  offered  in  evidence  iwo  certain 
deeds  from  Milter  Irwin,  sheriff  of  Phillips 
County,  and  assessor  and  collector  of  taxes 
therein,  to  Richard  Davidson,  dated  on  the32d 
of  October,  1844;  one  for  the  north  half,  and 
the  other  for  the  south  half  of  tbe  quarter  sec- 
tion of  land  now  in  dispute.  On  objection,  the 
court  reftised  to  permit  these  deeds  to  be  re- 
ceived, and  sealed  a  bill  of  exceptions.  The 
defendant  then  offered  tbe  same  deeds  to  David- 
son, and  in  connection  therewith,  a  deed  from 
Davidson  to  Armstrong,  and  also  a  deed  from 
Armstrong  to  the  defendant;  and  to  accompany 
them  with  proof  of  possession  by  himself  and 
those  under  whom  be  claims,  for  more  than  ten 
years,  as  to  tbe  south  half  of  said  land,  and 
more  than  Bve  years  as  to  the  wboleof  it.  Tbe 
plaintiff  objected  to  this  evidence.  "  And  it 
was  by  tbe  court  ruled,  that  the  peeseesion  of 
such  deeds,  accompanied  by  possession  of  tbe 
land,  was  not  sufQclent  to  prove  such  posses- 
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sioo  of  the  land  to  be  adverse  to  the  plaintiff 
and  hiB  gTODtor  witboat  further  proof  that  the 
dcfendaDt  or  his  grantors  claimed  adver»ely ;  f>o 
the  court  refusM  to  permit,  any  deeds  to  l>e 
read  in  evidence  to  the  jury." 

These  bills  of  exception  may  be  considered 
toMtber.  They  present  two  quesriona.  Isl. 
Whether,  by  the  law  of  Arkaoaas,  the  deeds 
offered  in  evidence  (and  which  were  regularly 
acknowledged  und  recorded  according  to  law) 
should  have  been  permitted  to  go  to  the  jury 
as  evidence  of  a  regular  aale  of  the  land  me n- 
tioned  therein  for  taxes.  And  2d.  Whether, 
without  regard  to  their  validity  as  elements  of 
a  good  legal  title  per  se.  ihey  should  not  have 
been  received  for  the  purpose  of  showing  color 
of  tille,  in  ronneclioD  with  possession  oy  the 
persons  claiming  under  them,  for  a  length  of 
time  sulflclent  oy  law  to  bar  the  entry  of 
plaintiff. 

I.  In  considering-  these  questions,  it  will  not 
be  necessary  to  set  forth  at  length  all  the  pro- 
visions of  the  revenue  laws  of  Arkansas  for 
compelling  the  payment  of  taxes  assessed  on 
land.  A  brief  recapitulation  of  their  most 
475*1  prominent  provisions  will  ^suffice. 
These  laws  make  it  the  duty  of  the  collector, 
on  or  before  the  15th  of  September  of  each 
year,  to  make  a  list  of  lands  assessed  to  per- 
sons non-resident,  and  the  taxdue  thereon,  with 
a  penalty  or  addition  of  twenty-five  per  cent,  .and 
to  file  this  list  with  ihe  county  clerk.  He  is  di- 
rected, also,  to  set  up  a  copy  of  the  same  at  tlie 
court  house,  and  to  publish  it  in  a  newspaper 
at  least  four  weeks  before  the  first  Monday  of 
November,  giving  notice  that  unless  the  taxes 
shall  be  paid  on  or  before  that  day,  the  land 
wiU  be  sold.  On  that  day,  the  collector  is  au- 
thorized to  offer  for  sale,  at  public  auction,  such 
tractn  or  lots  of  land,  or  so  much  of  them  as 
will  be  sufficient  to  raise  the  taxes  and  penalty 
assessed  and  unftaid,  and  to  continue  the  salra 
from  day  to  day.  The  purchaser  to  pay  down 
forthwith  the  amount  of  taxes,  &c.,  and  receive 
a  certiticale  describing  the  land  purchased;  di- 
recting, if  necessary,  uie  public  surveyor  to  lay 
off  the  part  purchased  by  metes  and  bounds 
after  one  year  allowed  for  redemption.  This 
certificate,  which  is  made  assignable,  may  be 
presented  to  the  collector,  who  is  authorized  to 
execute  and  deliver  a  deed  to  the  holder  of  it 
for  the  land  described  therein.  Then  follows  the 
96th  section  of  the  Act.  which  is  as  follows: 

"  The  deed  so  made  by  the  collector  shall  be 
acknowledged  and  recorded  as  other  convey- 
ances of  lands,  and  shall  vest  in  the  grantee, 
his  heirs  or  assigns,  a  good  and  valid  title  both 
in  law  and  equity,  aotfshall  be  received  in  evi- 
dence in  all  courts  of  this  Stale  as  a  good  and 
valid  title  in  such  grantee,  his  heirs  or  assigns, 
and  shall  be  evidence  of  the  regularity  and  le- 
gality of  the  sale  of  such  lands." 

The  deeds  offered  in  evidence  were  regularly 
acknowledged  and  recorded.  It  is  not  denied 
that  Irwin,  the  grantor  therein,  was  sheriff, 
assessor  and  collector,  of  taxes  in  the  County 
of  Phillips,  as  he  is  described  in  the  deed.  The 
deed  for  the  south  half  recites  an  assessment 
of  the  same  for  taxes  in  1889,  according  to  law; 
that  the  taxes  remained  unpaid;  that  the  land 
was  regularly  advertised  and  offered  for  sale 
00  the  6th  of  November,  1880,  by  auction; 
struck  dowii  to  William  Vales,  who  paid  the 
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purchase  money  and  received  a  certificate;  that 
the  time  for  redemption  having  long  expired, 
and  Richard  Davidson  become  the  assignee  or 
holder  of  the  certificate;  therefore  the  said  col- 
lector granted.  &c.,  the  said  south  half  to  said 
Davidson,  his  heirs,  &c. 

The  deed  for  the  north  half  has  similar  re- 
citals, showing  a  tax  assessed  in  1840,  a  sale  in 
1841,  to  John  Powell,  uid  a  certlfloale  trans- 
ferred by  him  to  Davidson. 

These  deeds  come  within  Ihe  description  of 
the96th  section.  They  are  made  by  a  collector 
of  the  revenue;  they  are  acknowledged  and  re- 
corded according  to  law;  they  purport  to  l>e 
for*land  assessed  for  taxes,  and  regu-  [*47C 
larly  sold  according  to  law;  and  the  law  enacts 
that  deeds,  so  made,  shall  be  evidence  not  only 
of  the  grant  by  the  collector,  but  .of  the  regu- 
larity and  le^lity  of  the  sale  of  the  land  de- 
scribed therein. 

It  is  easy,  by  very  ingenious  and  astute  con- 
struction, to  evade  the  force  of  almost  any  stat- 
ute, where  a  court  is  so  disposed.  We  might 
say  that  the  expression,  "  deeds  so  made  by  the 
collector,"  means  deeds  made  strictly  according 
to  the  requirements  of  all  the  preceding  sec 
tions  of  the  revenue  law,  and  decide  that  only 
deeds  first  proved  to  be  completely  regulur  and 
legal  can  bn  received  in  evidence;  and  thus,  by 
qualifying  the  whole  section  by  such  an  en- 
larged' construction  of  these  two  words,  and 
disregarding  all  the  others,  evade  the  obvious 
meaning  and  intention  of  the  law.  For  if  you 
must  first  prove  the  sale  to  be  regular  and  legal 
before  Ihe  deed  can  be  received,  what  becomes 
of  the  provision  that  the  deed  itself  shall  bo 
evidence  of  these  fscis?  Such  a  construction 
annuls  this  provision  of  the  law,  and  renders  it 
superfluous  and  useless.  The  evil  plainly  in 
tended  to  t>e  remedied  by  this  section  of  the 
Act.  was  the  extreme  dimcnity  and  almost  im- 
possibility of  proving  that  all  the  very  numer- 
ous directions  of  the  Revenue  Act  were  fully 
complied  with,  antecedent  to  the  sale  and  con 
veyance  by  the  collector.  Experience  hsil 
shown,  that  where  such  conditions  were  en 
forced,  a  purchaser  at  tax  sales,  who  had  paid 
bis  money  to  the  government, and  expended  his 
labor  on  the  faith  of  such  titles  in  improving 
the  land,  usually  became  the  victim  of  Iris  own 
credulity,  and  was  evicted  by  the  recusant 
owner  or  some  shrewd  speculator.  The  power 
of  the  Legislature  to  make  the  deed  of  a  public 
ofRcer  pnma  faeu".  evidence  of  the  regularity  of 
the  previous  proceedings,  cannot  be  doubted. 
And  the  owner  who  neglects  or  refuses  to  pay 
his  taxes  or  redeem  his  land  has  no  right  to 
complain  of  its  injustice.  If  he  has  paid  bi!> 
(axes,  or  redeemed  his  land,  he  is.  no  doubt,  at 
liberty  to  prove  it,  and  thus  annul  the  sale.  If 
he  has  not,  he  has  no  right  to  complain  if  he 
suffers  the  legal  consequences  of  his  own  neg- 
lect. 

The  plain  and  obvious  intention  of  the  Leg 
islature  Is  clearly  expressed  in  this 96th  section, 
that  the  deed  made  by  a  collector  of  taxea,  as 
authorized  in  the  preceding  section,  when  ac- 
knowledged and  recorded,  should  be  received 
in  evidence  as  a  good  and  valid  title,  and  that 
the  recitals  of  the  deed  showing  that  it  was 
made  in  pursuance  of  a  sale  for  taxes,  should 
be  evidence  of  the  regularity  and  legality  of  the 
sale  under  and  by  virtue  of  that  Act.   The  deed 
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'beniff  thos  made,  ;w  w.  prima  facie  evidence 
of  ft  legal  sale  and  a  good  tide,  the  court  were 
boand  to  receive  it  aa  fiuch  There  is  nothing 
OD  the  face  of  these  deeds  showing  them  to  be 
iiTCfEiilar  or  void.  They  are  each  for  a  different 
477*1  *porUon  of  the  tract  or  quarter  neclion 
of  land,  bftving  known  bsuodaiiea.  according 
to  the  plan  of  ihe  public  surveys;  one  being  for 
tbcKHith  half  and  the  other  for  the  north  half 
of  the  quarter  section :  It  required  no  survey  to 
SMCTtaiD  their  respective  figure,  boundaries,  or 
kwaiioa. 

n.  But  assuming  these  deeds  to  be  irregular 
sad  worthless,  the  court  erred  in  refusing  to  re 
ceive  them  in  evidence,  in  connection  with 
proof  of  powessioD  in  order  to  establish  a  de- 
fease under  the  statutes  of  limitation. 

The  6tA  section  of  the  Act  of  Limitations  of 
Arkaows  Imre  the  entry  of  the  owner  after  ten 
itais.  And  the  thirty-fiftli  section  enacts  that 
"ill  actions  against  the  purchaser,  his  bdrs  or 
ai^^  for  tbe  recovery  of  lands  sold  by  any 
coUector  of  Ihe  revenue  for  the  non-pavment  of 
lues,  and  lor  lands  sold  at  judicial  Kales,  sball 
be  ImHigbt  vritbiu  five  years  after  the  date  of 
such  sales,  and  not  after." 

Statutes  of  limitation  are  founded  on  sound 
pi^.  Tbey  are  statutes  of  repose,  and  should 
Dot  be  evaded  by  a  forced  constructloD.  The 
pnaniton  which  ts  protected  by  them  must  be 
adverse  and  hostile  to  that  of  the  true  owner.  It 
is  tot  necessary  that  he  who  claims  their  pro- 
tection should  have  a  good  title,  or  any  title 
but  possession.  A  wrongful  possessioo,  ob- 
laioed  by  a  forcible  ouster  of  the  lawful  owner, 
will  amount  to  a  disseieiD,  and  tbe  statute  will 
protect  the  disseisor.  One  who  enters  upon  a 
vicani  possession,  claiming  for  himself  upon 
*ny  pretense  or  color  of  title,  is  equally  pro- 
tected with  the  forcible  disseisor,  statutes  of 
limitation  would  be  of  little  use  if  they  pro- 
tected those  only  who  could  otberwise  show  an 
iodefeaaiUe  tiUe  to  the  land.  Hence,  color  of 
title,  even  under  a  void  and  worthless  deed, 
faai  always  been  received  as  evidence  that  the 
Venoa  in  posuetision  claims  for  himself,  and  of 
cooise.  adversely  to  all  the  world.  A  person  in 
possession  of  land,  clearing,  improviQg,  and 
building  on  it,  and  receiving  the  profits  to  his 
own  use.  underaclaim  of  title,  is  not  bound  to 
«baw  a  forcible  ouster  of  the  true  owner  in 
onler  to  evade  tbe  presumption  that  his  posses- 
»ioo  is  not  hoetile  or  adverse  to  him.  Color  of 
Ulle  is  received  in  evidence  for  the  purpose  of 
showing  the  possesion  to  be  adverse;  and  it  is 
difficult  to  apprebend,  why  evidence  offered 
sm)  competent  to  prove  that  fact,  should  be  re- 
jected till  the  fact  is  otherwise  proven . 

With  r^rd  to  tlie  five  years  limitation,  we 
need  not  uiquira  whether  the  Legislature  io- 
toded  that  the  action  should  be  barred,  where 
the  purdiaser  at  tbe  tax  sale  was  not  in  posses- 
tioo.  In  this  case,  possession  for  more  than 
tire  years  by  the  purchaser  from  the  colleclor 
nod  those  claiming  under  him,  was  proved. 
In  order  to  entitle  the  defendant  to  set  up  tbe 
478"!  l***"  of  this  statute,  'after  Ave  years'  ad- 
*srie  possession,  be  bad  only  to  tfhow  that  be 
and  tboee  under  whom  he  claimed  held  under 
s  deed  from  a  collector  of  tbe  revenue,  of  lands 
'*>W  for  tbe  non-payment  of  taxes.  He  was 
Dot  boond  to  show  that  all  the  requisitions  of 
law  bad  been  complied  with  in  order  to 
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make  tbe  deed  a  valid  and  indefeasible  convej'- 
ance  of  tbe  title.  If  tbe  court  should  requin^ 
such  proof,  before  a  defendant  could  have  the 
benefit  of  this  law,  it  would  require  him  to 
show  that  be  bad  no  need  of  the  protection  nf 
the  statute,  before  he  could  be  entitled  to  ii. 
Such  a  construction  would  annul  the  Act  alto- 
gether, which  was  evidently  intended  to  save 
the  defendant  from  tbe  difficulty,  after  such  « 
length  of  time,  of  showing  the  validity  of  his 
tax  title.  Tbe  case  of  Moor«  v.  Brmm,  11 
How.,  4S4,  had  reference  to  a  deed  void  on  itx 
face,  and  the  consequence  of  this  fact,  under 
tbe  peculiar  statutes  of  Illinois;  it  funiifdies  no 
authority  for  the  decision  of  tbe  court  below  in 
the  present  case. 

The  judgment  of  the  Circuit  Court  is  thertfare 
rev&ted,  and  a  venire  de  novo  ordered. 

OKDBH. 

This  cause  came  on  to  be  beard  on  tbe  tran- 
script of  tbe  record  from  the  Circuit  Court  of 
tbe  United  States  for  the  Eastern  District  of 
Arkansas,  and  was  argued  by  counsel;  on  cnii- 
sideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  tbe  judgment 
of  tbe  said  Circuit  Court  in  this  citu»«  Im>. 
and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be.  and  tbe  same  is  hereby 
remanded  to  the  suid  Circuit  Court,  with  diret-- 
tions  to  award  a  venire  faeis  de  novo,  and  to 
proceed  therewith  in  conformity  to  the  opinion 
uf  this  oourt. 

Rev's— Hemp.,  tSi. 

CJied-lS  Kow..  57.  Ul ;  21  How^  310 ;  8  Woodi>.. 
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THE  XJNITED  STATES.  Plaini^$in.  Error. 

V. 

ANDREW   HODGE,   Je..  and  LEVI 
PIERCE. 

Evidence — Treantry  traneeriptu  of  pottmneter'm 
guarter^  returng  not  containing  Uenu  daimetl 
and  (UmUoaed.  are  admiuible  in  actum,  oh 
his  offiei/il  bond. 

In  a  suit  upon iiposlmtister'stmnd,  when  treaaury 
trtimicripta  are  offered  In  evldoncu.  It  Is  not  neces- 
sury  that  tliey  chould  contain  the  statements  of 
credits  claimed  by  the  postmuster,  and  dUallowoi], 
In  whole  or  In  part,  by  tbe  olHcera  of  the  goveni- 
mcDt. 

Nor  Is  It  a  reason  for  rejectlncr  the  transcripts  an 
pvldcnce,  that  the  Items  eh ar»red  In  the  Hceount-, 
us  balances  of  quarterly  returns,  did  not  purport, 
on  the  face  of  said  accounts,  to  he  balanui-s  ac- 
kauwledged  by  the  poetmaster,  nor  were  supporU  d 
by  proper  vouchers;  but  merely  purported  to  bu 
the  balunces  of  said  quiirterly  returns,  aa  audited 
and  adjusted  by  the  offleers  of  tlie  (cnvcrnraent. 
The  objection  applied.  If  at  all,  to  the  Hccumoy  t>r 
the  accounts,  and  not  to  their  admbslon  as  evi- 
dence. 

The  basis  nf  an  action  affalast  a  postmaster  Is  bis 
bond  and  Its  breaches;  and  not  the  traiiscripts  nor 
the  quarterly  returns,  which  are  made  evidence  by 
the  statute. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  tlie  United 
States  for  the  Eastern  District  of  Louisiana. 


Nora.— Iffabatfu  of  mrtties  on  ofietal  and  other 
hondaandfordeote.  See  note  to  0.  8.  v.  QlietsS 
Craiicb.  Sis.  and  note  to  Fostinaster-Oen.  v. 'Early, 
12  Wheauias. 
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470*]     *It  vas  the  same  case  which  was 

twice  previousty  before  the  court,  as  reported 
in  3  How..        and  6  How.,  279. 

The  facts  and  points  of  law  are  set  forth  ia 
tlie  opinion  of  the  court. 

Itwasfu-gued  hy  Mr.  Crittenden (Attomey- 
Otfoeral)  for  the  plaiotiffs  in  error,  and  Messrt. 
JoluiaoB  and  May  for  the  defendants  in 
eiTor. 

The  argumeats  of  the  couosel  were  so  con- 
nected wub  ao  ezftminatioD  of,  and  reference 
to  the  accounts,  which  were  very  voluminous, 
that  it  would  be  difficult  to  present  an  ^traci 
of  them. 

Mr.  JiuUee  DaaM  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  upon  a  writ  of 
error  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 

The  plainlififs  in  error  instituted  in  the  Cir- 
cuit Court  an  action  at  iaw  against  the  defend- 
aule,  to  recover  the  sum  of  twenty  five  thousand 
dollars,  the  penalty  of  a  bond  executed  by  those 
dcfendanU  with  W.  H.  Ker,  and  by  which  the 
obtlgore  bound  themselves  jointly  and  severalty 
for  the  faithful  performance  by  Ker,  ot  the 
duties  of  postmaster  at  Kew  Orleans.  The 
amount  clamed  by  (he  United  States,  upon 
the  statement  of  the  account  of  the  postmaster, 
at  the  Treasurv  Department,  was,  on  the  18tb 
of  August.  1'888,  $70,iao.72.  nearly  three 
limes  the  penalty  of  the  bond. 

This  cause  was  first  tried  in  the  Circuit  Court 
in  February,  1848,  when,  imder  a  charge  from 
tlie  Judge,  the  jury  found  a  verdict  for  the  de- 
feudanta.  A  writ  of  error  was  sued  out  to  the 
Judgment  of  the  court,  but  was  afterwards  dis- 
missed here  for  the  irregularity  that  it  was 
signed  by  the  clerk  of  the  court  and  not  by  the 
judge.  (ViitfoSHow..  584.)  Uponanewwrit 
of  error,  the  case  was  brought  up  to  this  court, 
was  heard  upon  exceptions  to  the  rulings  of 
the  judge,  when  the  decision  of  the  Circuit 
Court  was  reversed,  and  the  cause  remanded 
for  trtol  uponaiwiiHv/aouu  de  now.  (6  How., 
»79.) 

In  pursiUDce  of  the  mandate  .of  this  court, 
the  cause  coming  on  to  be  finally  heard  In  the 
Cirauit  Court  on  the  8th  of  May,  1851,  the 
judge  refused  to  allow  any  of  the  statements  of 
the  accounts  with  the  ptoslmaster  cr  any  of  the 
transcripts  from  the  Postofflce  Department,  re- 
Ittiing  to  the  accounts  of  the  postmaster,  or  any 
of  [lie  monthly  returns  of  that  otUcerwblch  were 
ollered  in  evidenfie  by  the  plaintiffs  to  be  read  to 
the  jury,  but  excluded  the  whole  of  them; 
whereupon  the  jury  found  a  verdict  for  the 
defendants.  The  case  is  now  before  us  upon 
4»0*J  exapiions*  tothe  rulings  of  the  judge, 
Hiid  wuich  exceptions  are  as  follows: 

'*  Be  it  remembered,  that  on  the  trial  of  this 
case,  the  attorney  of  the  United  States,  after 
having  read  in  evidence  the  bond  su^  on, 
offered  in  evidence  the  following  certified 
transcripts  of  statement  of  accounts,  copies  of 
quarterly  returns  of  W.  H.  Ker.  lale  post- 
master, and  of  the  other  papers  pertaining  to 
iliti  account  of  the  said  postmasler,  hereto  an- 
ne.ied;  to  the  inlroductioa  of  which,  as  evi- 
dence, the  defendanlB,  by  their  couosel,  ob- 
jt^cted,  and  the  court  sustained  the  objection, 
and  refused  to  allow  the  said  transcripts,  or 


any  of  them,  to  be  read  in  evidmoe  to  the  jui^': 
to  which  opinion  and  decision  of  the  court,  id 
excluding  said  evidence,  the  attorney  of  llie 
United  States  excepts,  and  prays  that  this  bill 
of  exceptions  may  be  signed.  s«ded,  and  made 
matter  of  record,  which  is  done  accordingly. 
Theo.  H.  McCaleb,  U.  S.  Judge,  [bkal.}" 

By  consent  of  the  counsel  of  the  Uniu-d 
Slates,  the  court  here  states  the  grounds  upon 
which  it  rejected  the  transcripts  above  mn- 
tioned  as  follows: 

"  l8t.  That  the  said  statement  of  accouolB, 
between  the  United  Stales  and  said  W.  U.  Ker 
[were]  as  audited  and  adjusted  only,  and  did  not 
purport  to  contain  the  statement  of  credits 
claimed  by  him,  and  disallowed  in  whole  or  in 
part  by  the  ofBcets  of  the  government 

"  2d.  That  the  items  charged  to  the  said  W. 
H.  Ker  in  said  accounts,  priorto  the  year}8S6, 
as  balances  of  quarterly  returns,  do  not  pur- 
port on  the  face  of  said  accounts  to  be  balances 
acknowledged  by  him.  nor  are  they  supported 
by  any  proper  vouchers,  but  merely  purport  to 
be  the  balances  of  said  quarterly  returns,  ss 
audited  and  adjusted  by  the  <»Bcor8  of  tlie 
government. 

•'3d.  That  the  quarterly  returns  were  not 
the  l>asi8  of  the  action,  and  under  thelawcould 
not  be  admitted  as  evidence  before  the  jury, 
except  as  vouchers  to  sustain  the  account, 

3 [which]  having  been  rejected  by  the  court,  the 
uarterl^  returns  could  not  be  given  in  en- 
ence  without  it. 

Thbo.  H.  McCalbb,  U.  8.  Judge." 
In  order  to  lest  the  accuracy  of  the  dedsios 
by  which  the  competency  and  legal  effect  of 
the  transcripts  were  paf^sed  upon  by  the  court, 
and  by  which  tbev  were  ruled  out  at  the  trial, 
some  reference  wifl  be  proper  to  the  statutes  by 
which  those  documents  have  been  auttiorized 
and  directed,  uid  the  mod»oi  theirat^iicatira 
prescribed  in  the  prosecution  of  claims  on  be- 
half of  the  government.  By  the  8lh  secUoD  of 
the  Act  of  Congress  for  the  re-organization  of 
the  Postofiice  Department,  passed  on  the  2d  of 
July.  1886  (vtde  Stat,  at  Large,  Vol.  V..  p. 
81).  it  is  provided.  *-'that  there  shall  [MSI 
be  appointed  by  the  President,  with  the  advice 
and  consent  of^the  Senate,  an  Auditor  of  the 
Treasury  for  the  Postofflce  Department,  whose 
duty  it  shall  be  to  receive  all  accounts  arising 
in  said  Department,  or  relative  thereto,  toaudit 
and  settle  the  same,  and  to  certify  tbeir  bsl- 
ances  to  the  Postmaster- General.  He  shall 
keep  and  preserve  all  accounts,  with  the  vouch- 
ers, after  settlement;  be  shall  promptly  report 
to  tlie  Postmaster  Qeneral  all  delinquencies  of 
postmasters  in  ^y  ing  over  the  proceeds  of  tlieir 
offices,  and  shall  close  the  accounts  of  the  de- 
partment quarierly,  and  transmit  to  the  Secre- 
tary of  the  Treasury  quarierly  statementsof  the 
receipts  and  expenditures." 

By  section  15th,  of  the  same  Statute  (VoL 
v..  p.  83).  it  is  further  provided,  "that  co^ 
of  the  quarterly  returns  of  postmasters,  sad 
of  any  papers  pertaining  to  the  accounts  in 
the  office  of  the  Auditor  for  the  Podoffii-e 
Department,  certified  by  him  under  his  wal 
of  office,  Bhall  be  admitted  as  evidence  in  Ibe 
courts  of  the  United  Stales;  and  in  every  esse 
of  delioqueucy  of  any  postmaster  or  contractor, 
in  which  suit  may  l>e  brought,  the  said  auditor 
shall  forward  to  the  Attorney  of  the  Unitnl 
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8ute8,  certtfled  copies  of  all  papers  io  bis  nf- 
flee  tending  to  austaia  the  claim;  and  io  every 
sud)  case  a  stotemeDt  of  the  accouat,  certified 
u  afomoid.  shall  be  admitted  as  erideoce ;  and 
the  court  trying  the  cause  shall  be  thereupon 
authorized  to  give  Judgment  and  award  exe 
catioa,  aubject  to  the  provisions  of  the  38lb 
tiection  of  the  Act  to  reduce  into  one,  the 
KVeral  Act*  establishing  the  Postoffice  De- 
partmeDt  approved  March  8d,  1SS5."  The 
S8th  aectioD  of  the  Act  of  1825,  here 
nfened  to,  relates  exclusivelf  to  the  con- 
ditioDa  00  which  the  court  may  grant  a  con- 
liaosDCe  to  defendants,  beTona  the  return 
term,  in  suits  arainst  them.  The  IGth  section 
of  Uie  Act  of  ISSti  goes  on  further  to  declare, 
"that  DO  claim  for  a  credit  shall  be  allowed  up- 
on the  trial,  but  such  as  ehall  have  been  pre- 
sented to  the  said  auditor,  and  hy  him  disal- 
lowed in  whole  or  in  part,  unlem  it  shall  be 
prored  to  the  satisfaction  of  the  court  that  the 
wendant  is  at  the  time  of  the  trial  in 
pOMvicKi  of  vouchers  not  before  in  his  power 
tn  procure,  and  that  he  was  prevented  from  ex- 
hibiting to  the  taiA  auditor  V  some  unavoid- 
ttile  accident." 

In  Uie  case  before  as  there  were  exhibited, 
on  the  trial  below,  two  general  accounts  or  tran- 
MTipts  from  the  Auditor  for  the  Postoffice  De- 
parunent  with  the  postmaster  Eer.  Bj  the 
former  of  these  acmunts,  the  baiaoce  agunst 
the  postmaster  was  stated  at  $98.847.7»;  by 
Uie  latter  tlie  balance  was  reduced  to  the  sum 
or  ITO.m  86.  The  diffeieuce  in  these  amounts 
i>  explained  by  the  facts,  that  at  the  time  at 
which  tite  first  statement  waa  made,  the  post- 
Busier  had  f^led  to  make  his  quarterly  returns 
482*]  as  ^required  by  law.  from  the  Ist  of 
July  to  the  15th  of  November,  1889;  and  in 
conwquence  of  that  failure  had  been  charged, 
in  pursuance  of  the  32d  section  of  the  Act  of 
Congress  of  1825,  with  double  the  estimated 
smoant  of  postages  recnvable  during  that  in- 
terrsL  DuDsequcDtly  to  this  statement,  the 
postmaster  having  rendered  his  account  for  the 
interval  above  mentioned,  the  actual  amount 
due  from  him  waa  charged  agaluat  bim  in  lieu  of 
itw  duplicated  estimate  of  receipts,  and  the  bat- 
■ooe  against  him  thereby  reduced  to  the  sum 
o(t70.126.96.  The  transcript  of  the  statement 
Uuu  corrected,  was  certified  to  the  Circuit 
Court  on  the  11th  of  May,  1842,  btfore  the 
trial  of  the  cause. 

In  addition  to  these  general  transcripts,  there 
were  oertifled  by  the  auditor,  and  tendered  ia 
evidence  by  the  United  States,  copies  of  the 
quarto-ly  accouota  or  returns  rendered  by  the 
po«tmasler  from  the  quarterendiug  on  the  80lh 
<>f  SqKember,  1886,  before  the  execution  of  bis 
oCSdal  bond  sued  on.  up  to  the  period  of  his 
RiBOval;  and  on  each  of  these  quarterlv  re- 
turns or  accounts  the  corrections  or  disallow- 
soces  are  noted.  Proof  is  found  in  the  record 
uf  notice  to  the  postmaster  of  all  these  correc- 
lioQs  in  liis  returns  and  the  balances  claimed 
on  each  of  these  returns,  as  corrected,  were 
tfterwtuds  carried  into  the  auditor's  general 
Mitemeots.  of  wbidi  transcripts  werefuniished 
aad  offered  In  evidence  at  the  trial.  It  would 
Mm  difficult  to  discover  a  plausible  reason  for 
Uie  exclusion  by  the  judge  at  circuit  of  the 
inuiBcripts  offered  in  evidence,  as  incompetent 
»f  irrelevant  to  the  issue  before  him;  and  equal- 
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ly  so  to  reconcile  the  reason  assigned  by  his 
honor  with  the  conclusion  to  which  it  has  led 
him.  In  the  first  place,  the  language  of  the 
Act  of  Congress  Is  express  and  imperative,  that 
the  "Auditor  of  the  Treasurv  for  the  Postoffice 
Department  shall  receive  all  accounts  arising 
in  the  department  relative  thereto,  and  audit 
and  settle  the  same,  and  certify  their  balances 
to  the  Postmafter-General."  (Vide  sec.  8lh  of 
the  Act  of  1836.)  And  again,  section  15th  of 
the  same  Act:  "In  every  case  of  delinquency 
of  anv  postmaster  or  rontractor  in  which  suit 
may  be  brought,  the  said  auditor  shall  forward 
to  the  Attorney  of  the  United  States,  certified 
copies  of  all  ijapers  in  his  office  tending  to 
sustain  the  claim,  and  in  every  such  case,  a 
statemen*.  of  the  account,  certified  as  aforesaid, 
shall  be  admitted  as  evidence,  and  the  court 
trying  the  cause  shall  be  thereupon  authorized 
to  give  judgment  and  award  execution,"  &c 
The  competency  of  a  statement  by  the  auditor 
of  all  or  any  .accounts  with  postmasters  and 
contractors  in  suits  against  them,  cannot,  then, 
be  questioned;  the  accura^  of  such  statements 
as  to  detail,  is  a  wholly  different  matter,  and  is 
to  be  queslioued  or  contested  in  tbe  mode  pre- 
scribed by  other  provisions  of  the  *Btat-  r*483 
ute.  Tbe  only  qualification  ever  made  of  tlie 
principle  above  laid  down,  if  indeed  it 
can  be  properly  considered  a  qualification,  is 
to  be  found  in  the  decisions  of  this  court  ia  the 
cases  of  TA^  United  States  v.  Bufoi-d,  8  Pet.. 
29.  and  the  UnUed  Statsu  v.  Jonet,  8  Pet., 
375,  in  which  it  has  been  ruled,  that  transcripts 
from  the  Treasury  diould  not  amount  to  proof 
of  facts  not  coming  within  the  regular  relation 
existing  between  the  department  and  persons 
with  respect  to  whom  such  facts  may  have 
transpired;  but  this  exception  or  qualification 
cannot  apply  to  transactions  falling  strictly 
within  the  relation  subsisting  between  the  gov- 
ernment and  its  agents,  or  rather  it  goes  to  af- 
firm the  operation  of  the  statute  in  reference  to 
such  transactions.  The  utmost  latitude  which 
could  be  given  to  the  decisions  above  mentioned, 
could  not  extend  them  to  tbe  entire  character 
of  the  transcripts  certified  from  the  depart- 
ment as  evidence;  but  must  limit  their  effect  to 
any  portions  or  items  of  those  transcripts  which 
should  be  irregular,  and  not  within  the  lan- 
guani  or  import  of  the  statute,  nor  within  the 
regular  operations  of  the  department. 

The  first  reason  aadgned  by  the  Judge  below 
for  excluding  tbe  entire  transcript  is,  tliat  they 
were  presented  as  accounts  between  the  United 
States  and  the  postmaster  Eer,  as  audited  and 
adjusted  only,  and  did  not  purport  to  contain 
tbe  statement  of  credits  claimed  by  him  and 
disallowed  in  whole  or  io  part  by  the  officers  of 
government.  The  obvious  auRwer  to  this  ob- 
jection is,  that  the  omission  complained  of  did 
not  render  those  documents  any  the  less  tran- 
scripts certified  by  the  officer,  nor  destroy  their 
competency  as  evidence  under  the  statute.  The 
objection,  if  it  comprise  either  force  or  plausibil- 
ity, is  one  strictly  applicable  to  the  complete- 
ness or  sufflcicDcy  of  tbe  documents  offered, 
and  not  to  their  competency  or  legfUity.  An 
objection  to  the  transcripts  from  the  depwtment, 
founded  on  the  facts  that  they  are  only  a  state- 
ment and  adjustment  of  the  accounts  between 
tbe  United  States  and  the  postmaster,  without 
containing  tbe  credits  claimed  and  disallowed^ 
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Ib  precisely  an  objection  based  upon  the  cod- 
formity  of  thoee  documents  with  the  law;  for, 
hy  the  8th  section  of  the  Act  of  1836,  the  au 
ditor  is  directed  lo  receive  all  accounts  arising 
in  the  department  or  relative  thereto,  to  audit 
and  settle  the  name,  and  to  certify  the  balances 
tiiereln  to  the  Postmaster-General— and  we  may 
seek  in  vain  for  any  provision  in  the  statute 
which  prescribes  a  particular  form  of  stating 
the  accounts  or  directing  a  list  of  the  items  not 
admitted  by  the  department,  but  rejected  as  il- 
legal, to  be  made  {Mrts  of  that  general  account, 
or  transcript.  A  different  proceedinK  would 
seem  to  have  been  the  contemplation  of  the  Leg- 
islature, if  we  can  gsther  its  intention  from  Uie 
484*]  mode  pointed  out  for  preferring  "and 
et-tablisbing  credits,  which,  if  denied  and  re- 
jected by  the  government, it  would  seem  Blrange 
to  require  phould,  by  the  act  of  that  govern- 
ment which  denied  tlieir  existence,  be  held  forth 
as  a  part  of  its  own  view  of  the  transaction. 
But,  as  already  observed,  the  reaaou  assigned 
by  the  Judge  of  the  Circuit  Court  for  ruling  out 
the  transcripts  is  one  which  could  apply,  in  any 
view,  only  to  the  sufficiency  or  strength  of  the 
proof,  and  not  lo  the  competency  or  relevancy 
thereof.  Tliat  reason,  too.  is  directly  in  conflict 
with  the  16th  section  of  the  Act  of  1836,  which 
explicitly  declares,  irreapet^tive  of  their  force 
or  eflSciency,  "  that  copies  of  the  quarterly  re- 
turns of  postmasters,  and  of  any  papers  pertain- 
ing to  the  accounts  in  the  office  of  the  auditor 
of  the  Postoffice  Department,  certified  by  him 
under  the  seal  of  his  oftlce.  shall  be  admitted  as 
evidence  in  the  courts  of  the  United  States;  and 
in  every  case  of  delinc|uency  by  any  poetmos- 
teror  contractor,  in  which  suits  may  be  brought, 
the  said  auditor  shall  forward  to  the  Attorney 
of  the  United  States,  certified  copies  of  all  pa- 
pers in  his  office,  tending  to  sustain  the  claim, 
and  in  every  such  case  a  statement  of  the  ac- 
count, certified  as  aforesaid,  shall  be  admitted 
ds  evidence."  Under  this  ample  provision  of 
the  statute  not  only  the  statements  of  accounts, 
but  certified  copies  of  every  paper  in  the  de- 
partment pertaining  to  such  accounts,  are  made 
competent  evidence  in  the  courts  of  the  United 
States. 

It  will  be  observed,  in  this  case,  that  in  the 
certified  transcripts  from  the  department,  every 
credit  allowed  to  the  postmaster  upon  the  set- 
tlement of  his  account  is  ^iven,  and  appears 
upon  the  face  of  the  transcripts,  so  that  the  de- 
fendants have  received  the  full  benefit  of  all 
such  credits;  and  indeed  the  opinion  of  the 
judge  l)eIow  is  not  founded  on  the  withholding 
of  any  of  these  credits  from  the  postmaster,  but 
it  rests  exclusively  upon  the  fact  of  the  absence 
from  the  face  of  the  transcripts  or  general  ac- 
counts of  the  alleged  credits,  whose  correctness, 
or  legal  existence  even,  was  denied  by  the  gov- 
ernment, but  which  the  defendant  was  still  at 
liberty  to  assert  in  the  mode  prescribed  by  the 
statute.  What  obligation  there  could  be  upon 
the  government  to  embody  and  to  present  lo 
the  court ,  claims  whose  existence  it  repudiated 
and  denied,  we  are  unable  to  perceive.  The 
language  of  the  statute  contains  no  such  requi- 
sition, and  none  such  appears  to  fall  within  the 
the  meaning  or  objects  of  the  law.  Upon  each 
of  the  quarterly  returns  of  the  poBtmaster  the 
corrections  made  at  the  department  are  noted 
in  a  separate  column,  annexed  thereto  for  the 
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sole  purpose  of  inserting  those  corrections;  the 
balances,  as  corrected,  were  thence  transferred 
to  the  general  accounts  or  transcripts,  and  the 
postmaster  was  informed  of  the  corrections 
made,  with  the  view  to  his  sustainine  the  rc 
jected  *items  by  proofo,  if  in  his  power  r*485 
to  do  so.  The  qtiarteriy  returns  ttacmselveB  re- 
maining as  to  all  the  items  they  contained,  pre- 
cisely as  made  by  the  postmaster  hioiself. 

The  question  of  the  admissibility  and  com- 
petency of  transcripts  like  those  ruled  out  by 
the  judge  in  the  court  below,  has,  in  several  in- 
stances received  the  examination  of  this  court, 
and  their  competency  and  legality  as  evidence, 
in  cases  like  the  present,  have  b^n  establishett 
upon  the  fullest  consideration.  In  the  case  of 
ffofft  V.  The  United  ^aiee.  10  Howard.  109,  this 
question  was  raised,  and  in  the  investigaUon  of 
it  by  this  court,  the  cases  of  The  United  Staiet 
V.  Buford.  3  Pet ,  29;  Tha  Untied  Slate*  v. 
Jones.  8  Pet.,  876.  and  The  United  Statea  v. 
Slefcford's  Exeeutort,  1  How..  200,  were  all 
examined  and  compared.  It  is  true  that  tlte 
cases  above  mentioned  did  not  arise  upon  tlie 
statute  regulating  the  PostofBce  Dcp^ment, 
but  they  involved  the  construction  of  the  Act 
of  March  3d,  1797,  the  import  of  which,  and 
indeed  the  language  thereof,  mvtati$  mvlaiufM. 
are  identical  with  those  of  the  Act  of  I8S6. 
regulating  the  Poetoffloe  Department.  (FUrie 
Stat,  at  Laive,  512.)  In  the  case  of  Hoj/t  v. 
The  United  &ate».  the  law  is  thus  expounded  by 
this  court:  "The  counsel  for  the  plaintiffs  (Thr 
United  States),  in  the  court  below,  produced  on 
the  trial  four  treasury  transcripts,  containing  a 
statement  of  the  accounts  of  the  plaintiff  in  er 
ror  with  the  government,  for  the  whole  period 
of  his  term,  and  which  resulted  in  the  balance 
above  stated.  These  transcripts  were  objected 
to  as  not  competent  evidence  against  the  de- 
fendant of  the  balance  therein  found  due,  with- 
in the  meaning  of  the  Act  of  Congrera  provid- 
ing for  this  species  of  proof.  The  second  sec- 
tion of  the  Act  provides  that  in  every  case  «f 
delinquency  where  a  suit  has  been  brought,  a 
transcript  from  the  books  and  proceedings  of 
the  Treasury,  certified  by  the  register  and  au- 
thenticated under  the  seal  of  the  departiDeni. 
shalLbe  admitted  as  evidence,  upon  which  the 
court  is  authorized  to  give  judgment."  This 
court  further  proceeds:  "  In  the  case  Ixifore  us 
the  several  items  of  account  in  the  transcripts 
arise  out  of  the  official  transactions  of  the  do 
fendant  as  collector,  with  the  Treasury  Depart- 
ment, and  were  founded  upon  his  quarterly  re- 
turns and  ol  her  accounts  rendered  in  pursuance 
of  law  and  the  instructions  of  the  Trcasuri-. 
They  were  substantial  copies  of  these  quarterly 
returns  revised  and  corrected  by  the  accounting 
officer,  as  they  were  received,  and  with  copies 
of  which  the  defendant  had  been  furnished,  in 
the  usual  course  of  the  department;  they  pn*- 
sent  a  mutual  account  of  debit  and  credit  arising 
out  of  the  official  dealings  with  the  government 
in  the  collection  of  the  revenue.  We  can  hanl 
Ir  conceive  of  a  case,  therefore,  coming  more 
directly  within  the  Actof  Congress  as  expounded 
by  the  cases  referred  lo."  The  court  then  de- 
duces the  ^following  conclusions:  "As  [*480 
a  general  rule,  therefore,  every  item  of  the  ac 
count  that  can  be  the  subject  of  litigation  at  the 
trial  on  the  production  of  a  transcript,  must 
have  been  a  matter  of  dispute  at  the  Treasory 
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IVpRrtmeot,  and  of  course  presentine  nothing 
Dpw  or  QDezpected  to  the  parties.  The  court 
'»  of  opioioD,  therefore,  that  the  several  treas- 
ury traDBCripts  offered  in  evidence  were  prop- 
erly admitted."  We  think,  therefore,  that  the 
objeetioQ  of  (he  judge  nf  the  court  below  to  the 
traoMrtpt  oflerra  in  evidence,  viz. :  that  it  did 
nnt  contain  on  its  face,  as  credits,  items  which 
were  never  admitted  a:  credits,  but  were  denied 
and  rejected  ai>  such,  was  Justified  neither  by 
the  statute,  nor  by  reason,  nor  custom  in  tbe 
tUtmient  of  accounts. 

The  second  cause  assigned  by  the  judge 
N'low  for  hix  rejection  of  the  transcripts  from 
Ibejary,  is  likewise  one  which  applies,  if  at 
tlL  to  tbe  accuracy  of  the  items  in  the  account, 
and  not  to  the  competency  of  the  entire  tran- 
^ptias  documents  certified  and  attested  in 
the  mode  prescribed  by  the  Act  of  Congress. 
Tbe  objection  on  the  part  of  the  judge,  if  it 
OB  be  apprehended,  seems  to  be  this:  that 
Ibequarierly  returns  of  the  postmaster,  entering 
into  and  fonning  parts  of  the  general  tran- 
Krfpis.  having  Ixen  corrected  at  tbe  depart- 
mnt.  the  balances  produced  by  such  corrections 
Qinnot  be  regarded  as  th'e  acknowledged 
amoDDts  due  by  the  postmaster,  but,  on  the 
niDlnry,  are  the  balances  stated  as  due  on  said 
quarterly  returns  as  audited  and  adjusted  by 
tiie  offioerB  of  the  government.  As  we  have 
alradye^,  ibis  objection  applies  entirety  to 
tbe  PorrectnesB  of  the  items  contained  In  the 
pwral  account  as  stated,  and  cannot  change 
the  character  of  the  transcripts  as  cenifled  stale- 
moils  of  the  accounts  audited  and  adjusted  at 
tbe  department,  and  as  directed  to  be  certified 
bytbeprovisioDsof  ihestatute.  Moreover,  these 
quirteny  r^uras,  widch,  so  far  as  tbey  go,  are 
errtalalyadmiflBtonsofthe  poattnaster.arein  no 
wite  changed  or  affected,except  by  the  disallow- 
ance of  particular  items,  and  by  that  very  disal- 
towaoce  the  officer  is  put  in  the  noaitioo,  and 
Dotifled  to  sustiun,  if  he  can,  his  cTaims  by  legal 
proof.  If  he  fail  to  do  this,  it  can  certainly 
fumish  no  reason  why  every  other  item  of  in- 
iHNfflent.  admitted  to  be  correct  by  both  parties, 
^hoald  be  withheld.  We  can  perceive,  then, 
no  force  in  tbe  second  cause  awlgned  by  the 
judge  bdow  for  the  rejection  of  the  transcripts. 

Tbe  third  cau»e  assigned  by  the  judge  for 
njectingthe  evidence  tendered  by  tbe  plamtiffs, 
hai  leas  of  plausibility  (o  sustain  It  than  either 
which  precedes  it;  and  may  be  disposed  of  io  a 
few  words.  This  last  cause  begins  with  the 
■fflnnation,  that  the  (quarterly  returns  were  not 
the  bwii  of  the  action;  next,  it  asserts  that 
these  retains  could  not,  under  the  law,  be  ad- 
tBitted  as  evidence  to  the  Jury,  except  as 
487*]  vonchere  to  sustain  the  account;  *and 
then  the  conclusion  attempted  from  these 
P'Hitions  is,  that  the  account,  being  rejected 
by  tite  court,  the  quarterly  returns  could  not 
Kciveii  in  evidence  without  it.  A  somewhat 
mfotts  example  of  assumption  is  ^vcn  in  this 
argament  of  the  court,  and  of  deduction  in  the 
coDclnsibo  as  drawn  therefrom.  In  the  first 
place,  it  may  be  observed  that  neither  the  tran- 
■cffpts  nor  tne  quarterly  returns,  certified  from 
the  dqwrtmenl,  constituted,  properly  speakiog, 
the  iMiis  of  the  action  against  the  doTendanta— 
thai  hHis  is  found  In  the  official  bond  of  the 
PoMmaMcr  and  his  sureties,  and  in  the  acts  or 
wBuqiMBcies  of  the  officer.  The  pnxA  of  those 
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delinquencies  consisted  in  part  as  ordered  by 
tbe  statute,  of  the  general  iranscripts.  and  of 
the  quarterly  returns  certified  and  atlested  at* 
that  statute  directed ;  they  were  both  made  evi- 
dence, and  ought  to  have  been  so  received,  to 
avail  as  far  as  they  regularly  and  properly 
might  upon  the  issue  made  between  the  govern  - 
ment  and  the  defendants.  They  both  came 
within  the  literal  descriptions  In  the  statute  of 
tbe  "copies  of  quarterly  returns  of  postmasters 
and  of  any  papers  pertaining  to  the  accounts 
in  the  office  of  Ihe  Auditor  of  the  Poslofflce  . 
Department,  which,  when  certified  by  him  un- 
der bis  seal  of  office,  shall  be  admitted  in  evi- 
dence in  the  courts  of  the  United  States."  Bui 
the  trenchant  argument  of  the  court  below  is 
simply  this:  I  have  cut  off  a  portion  of  this 
statutory  evidence,  by  the  former  part  of  my 
opinion,  tbe  residue  shall  be  subjected  to  a  like 
operation.  We  think  that  the  decision  of  the 
Circuit  Court,  as  a  whole,  and  in  the  detail,  as 
set  forth  by  that  court,  is  erroneous,  and  should 
be,  as  tbe  same  Is  hereby  reveraed;  and  we  do 
remand  this  cause  to  the  Circuit  Court,  to  be 
again  tried,  subject  to  tbe  principles  laid  down 
in  this  opinion. 

ORDKR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  cf 
the  United  Slates  for  Ihe  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  Judgment  of 
tbe  satd  District  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed;  and  that  this  cause  bu, 
and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  award  a  terUre 
facias  de  novo,  and  to  proceed  therewith  in 
conformity  to  the  opinion  of  this  court. 

S.  C.,6How.,  279. 
Cited— HcAU.  246,  2U,  2&D. 


•CORNELIUS  W.   LAWRENCE.  [*488 
Ptainliff  in  Error, 

V. 

JOHN  CASWELL  and  SOLOMON  T. 
CASWELL. 

Tariff  Act — Leeikfige  on  brandy  not  aUowed — ad 
valorem  du^/. 

By  tbe  Tariff  of  1846,  the  duty  of  one  hundred  »er 
cent.,  ad  vainrtm,  upon  brandy,  ougbt  to  be  charged 
only  upon  the  quantity  actually  Imported,  and  not 
on  the  vonlents  stated  in  tbe  Invoices. 

Duties  illeRally  exacted  are  those  which  are  paid 
under  protest,  and  where  there  is  an  appeal  to  the 
judicial  tribunals. 

The  Revenue  Act  of  179B  (1  Stat,  at  Large,  ff72) 
dfrcctod  that  an  allowance  of  two  per  cent,  for 
leakage  should  t>e  made  on  tbe  quantity  of  liquors 
wblch  were  subject  to  duty  by  ibe  gallon,  where 
brandy  was  subjected  to  a  duty  ad  vahtrem,  it  was 
no  longer  within  the  provisions  nf  this  Aot,  and  the 
altowmnoe  of  two  per  cent,  ceased. 

THIS  case  was  brought  up  by  writ  of  error 
from  tbe  Circuit  Court  of  the  United  Slates 
for  the  Southern  District  of  New  York. 


Nora.— Betum  nf  dutU»  paid  under  pnrf'st.  Action 
iortmverhaxik.  PrtdtA,htnDmadeandilt»^tct.  See 
not«  to  Qreeley  v.  Thompaon,  10  How.,  325. 
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It  was  a  suit  brought  by  John  Caswell  aod 
Solomon  T.  Caswell,  merchants  of  New  York, 
against  Lawrence,  the  collector,  to  recover  an 
ezeesB  of  duties  upon  brandT,  paid  under  pro- 
teat.  The  whole  case  is  set  forth  !□  the  bin  of 
ezoepUons,  which  was  as  follows: 

Bill  of  Shxepiioju : 

The  counsel  for  the  plaintiffs,  after  proving 
that  the  pliiimtSs  were  partners,  engaged  in 
trade  and  commerc«  in  the  City  of  New  York, 
further  to  maintain  th«  issue  on  their  part,  gave 
in  evidence  divers  warehouse  eutrlea,  and  with- 
drawfU  entries,  and  calcaUtions  of  duties 
Uiereon,  in  voices,  and  gaugera'  retumn  of  certain 
importations  of  brandy,  made  by  the  plaintiffs 
into  the  port  of  New  York,  by  the  aeveral  ves- 
sels in  the  table  or  statement,  hereinafter  set 
forth,  imrticularly  mentioned;  which  said  sev- 
eral vessels  arrived  in  the  said  port  of  New 
Toffe  at  the  respective  dates,  also  in  said  table 
or  Btalemttnt  mentioned;  In  and  by  which  said 
documents  H  appeared  that  said  several  Impor- 
tations of  brandy  were,  on  the  arrival  thereof, 
respectively  deposited  in  the  public  stores  in 
said  port  of  New  York,  in  pursuance  of  the 
Act  of  Congress  establishing  a  warehousing 
flVBtem,  approved  August  6th,  1646;  that  upon 
the  gausftiu  of  wid  several  Importations  of 
brapdy  by  &e  United  ^tes  gaugera,  made  at 
the  time  of  the  arrival  thereof  respectively,  the 
actual  contents  of  each  of  said  importations 
were  found  to  be  less  than  the  contents  stated  in 
the  invoices  thereof  respectively;  the  difference 
in  each  case  between  such  invoice  contents,  and 
the  actual  contents  as  apcertained  bv  the  said 
gaugers,  being  specified  in  the  said  table  or 
statement;  that  the  said  goods  so  imported  were 
afterwards,  from  time  to  time,  withdrawn  from 
such  public  stores,  and  duties  paid  there- 
on by  the  plaintiffs  to  the  defendant,  as  col- 
489*]  lector  of  the  port  of  New  *York. 
who  demanded,  as  such  duties,  under  schedule 
A  of  the  Tariff  Act  of  July  30,  1846.  one  hun- 
dred per  centum  ad  vaioTem  upon  the  cost  of 
the  coAtents  of  said  importations  as  audi  coa- 
tents  were  staled  In  the  invoices  thereof  respect- 
ively, amounting  in  the  whole,  as  also  appears 
in  said  table,  to  the  sum  of  $41,658;  which  said 
duties,  so  exacted,  were  paid  by  the  plaintiffs 
to  the  said  defendants  as  such  collector,  under 
protest  In  writing  (indorsed  on  the  withdrawal 
entries),  against  the  payment  thereof,  the  said 
plaintiffs  claiming  that  the  duties  should  be 
computed  not  upon  the  said  invoice  contents 
of  said  importations,  but  upon  the  actual  con- 
tents thereof,  as  shown  by  the  aforesaid  gaug- 
ers' returns,  after  deducting  from  the  actual 
contents  shown  by  such  returns  the  allowance 
of  two  per  centum  thereon,  directed  by  the 
59th  section  of  the  Revenue  Collection  Act  of 
Maroh  2. 1799. 

The  following  is  the  form  of  the  protests  re- 
ferred to,  and  they  were  all  alike: 

"We  claim  deduction  for  all  deficiency 
from  the  quantity  chipped ;  also  two  per  cent, 
allowance  for  leakage  as  heretofore  customary, 
and  protest  against  the  collector  exacting  the 
whole  amount  of  the  invoice. 

John  Caswell  &  Co. " 

The  counsel  for  the  said  plaintiffs  also 
proved  that  the  duties  so  as  aforeai^d  paid  to 
and  received  by  the  s^d  defendant,  as  such 


collector,  were  by  him  duly  paid,  at  the  time 
of  the  receipt  thereof.  Into  Um  Treasary  of  the 
United  St^ea. 

The  table,  or  statement,  above  referred  to, 
contained  also  a  spedflcatlon  of  the  excess  of 
duty  alleged  by  the  plaintiffs  to  have  been  ei 
acted  by  the  defendant  as  such  collector,  upc« 
each  of  the  sail  several  importations,  amount- 
ing, in  the  aggregate,  to  the  sum  of  $1,609;  the 
said  table,  or  statement,  being  in  the  words 
and  figures  following. 

(The  table  ie  omitted,  as  not  being  necesssi; 
to  be  inserted.) 

The  plaintiffs'  counsel  then  proved,  that  un- 
der the  Act  of  March.  1799,  and  from  the  pas- 
sage of  said  Act  until  the  Tariff  Act  of  July 
80,  1846,  took  effect,  it  was  the  uniform  prac- 
tice in  the  New  York  custom  house,  upon  the 
entry  of  such  importations  of  liquon  subject  to 
duties,  to  proceed  aa  follows: 

lat.  The  United  States  gaugers,  after  ascer-  ' 
taining  the  capacity  of  each  caf>k,  deducted  the 
"  outa,"  or  numl)er  of  gallons  deficient,  and, 
from  the  actual  contents  thus  ascertained,  made 
a  further  deduction  of  two  per  cent,  on  such 
actual  contents  for  the  allowance  of  leakage, 
directed  by  the  59tb  section  of  said  Act  of 
March  %,  1799,  and  made  a  return  to  the  col-  i 
lector,  exhibiting  the  result.  | 

3d.  The  duties  were  then  calculated  and  ex-  < 
acted  upon  the  *net  dutiable  quantity  [*490 
so  exhibited  by  the  guagere'  return,  and  upon 
that  quantity  only,  and  without  regard  to  any 
statement  of  ouantity  in  the  invoice. 

To  this  eviaence  tne  counsel  for  the  defrad- 
ant  objected,  in  due  season,  as  inadmissible; 
but  His  Honor,  the  presiding  judge,  then  and 
there  overruled  the  said  objection,  and  detdded 
that  such  evidence  was  admissible;  to  wUclt 
ruling  and  decision  of  the  said  judge,  the  coon- 
sel  for  the  sidd  defendant  then  and  there  ex- 
cepted. 

The  plaintiffs'  counsel  claimed  to  recover 
against  the  defendant  the  sum  of  $1,609,  above 
stated,  and  interest  thereon  to  the  day  of  trial, 
amounting  in  the  wbole  to  $3,089,116. 

The  counsel  for  the  plidntiffs  there  rested. 

The  counsel  for  the  defendant  then  insisted 
that  the  only  allowances  which  could  be  con- 
sidered in  this  case  for  deficiencies  In  said 
brandy,  had  been  provided  for  by  Acts  of  Con- 
gress, and  had  already  been  made  at  the  cos- 
lorn  bouse,  and  that  by  law  the  phUnilfls  woe 
not  entitled  to  recover;  and  he  prayed  tbecoort 
so  to  charge  tiie  jury. 

But  the  court  chatted  the  jury  that  the 
United  States  were  only  entitled  to  collect  do- 
ties  upon  the  importations  in  question  upon  the 
quantity  remaining,  after  deducting  from  Uie 
actual  contents  ascertained  and  exhibited  by 
the  gaugen'  returns  the  aforeaidd  allowanoe  of 
two  per  cent,  tta  lealuige;  and  that  the  pbunt- 
iffs  were  therefore  entitled  to  recover  the 
amount  so  as  aforesaid  claimed  by  them. 

To  which  charge  of  bis  honor  the  judge,  and 
to  every  part  thereof,  the  defendant's  cooDiel 
then  and  there  excepted. 

The  jury  thereupon  found  a  verdict  for  tlie 
plaintiffs  for  the  sum  of  $2,089.85  damages 
and  six  cents  costs. 

And  because  the  prayer  of  the  said  dcfend- 
^t.  by  thdr  said  couoael,  and  the  several  rul- 
ings and  dedaions,  and  iiistnictlons  and  ctuuge 
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of  the  said  jadge,  and  the  several  exceptions 
tikeo  to  the  Bame,  do  not  appear  by  the  record 
(tftlie  verdict  aforesaid,  tht;  defendants  have 
CMBcd  the  same  to  be  written  on  this  bill  of 
exoeptioos,  to  be  annexed  to  such  record,  and 
htTc  imjed  the  said  judge  to  set  his  band  and 
■nl  to  tlie  same. 

Whereupon  the  said  Samuel  R  Betts,  the 
Jodge  before  whom  the  said  issues  were  tried, 
and  the  said  exceptions  taken,  has  hereunto  set 
bia  band  and  seal,  the  6th  day  of  Febroary,  in 
tbe  year  of  our  Lord  1853. 

SAicUKii  R.  Bbitb.   [l.  8.1 

Cpon  this  exception,  the  case  came  up  to  this 
court,  and  was  argued  by  Mr.  Crittmdm  (A.t- 
toraey-General)  for  the  plaintiff  in  error,  and 
Mr.  BuUgr  Sot  the  defendants  in  error. 
49 1*]  *Mr.  Crittendoa,  for  plaintiff  in 
error: 

L  (Pint  point  omitted.) 

U.  In  the  cases  of  Marriott  t.  Brune,  and 
nu  {Tntfed  State$  v.  aouthmayd.  9  How.,  019, 
(S7.  cans  of  drainage  of  sugars  in  the  course 
of  Uu  ToyHge  from  ifae  place  of  production, 
thia  court  held  that  the  duties  were  to  be  as- 
te«Md  on  the  actual  quantity  or  weight  which 
arrired  in  the  United  States:  and  the  same  rule 
would  seem  to  be  applicable  to  the  case  of 
Inndy. 

The  farther  question  In  this  case,  however, 
is.  whether  importers  of  brandy  are  entitled  to 
ihe  additional  allowance  of  two  per  cent,  on 
tbe  actual  quantity  imported,  which  the  court 
below  directed  (o  be  made.  Tbis  allowance  is 
claimed  under  the  SOtb  section  of  the  Colk-c- 
lion  Act  of  1799,  1  Stat,  at  Large,  672,  which 
isasfollows:  "  That  there  shall  be  an  allow- 
anoeof  two  per  cent,  for  leakage  on  tbe  quan- 
thy  which  shall  appear  by  the  ffuage  to  be  con- 
tamed  in  any  cask  of  liquors  subject  to  duty  by 
the  gallon:  and  ten  per  cent,  on  all  beer,  ale, 
tnd  porter  in  bottles:  and  Ave  per  cent,  on  all 
other  liquora  in  tuttlcs.  to  be  deducted  from 
tbe  invoice  quantity  in  lieu  of  breakage;  or  it 
ahall  be  lawful  to  compute  tbe  duties  on  tbe 
sctnal  quantity  to  be  ascertained  by  lale,  at  the 
<^ioQ  of  the-importer.  to  be  made  at  the  time 
of  entry." 

The  late  Mr.  JumUu  Woodbury,  in  delivering 
the  opinion  of  the  court  in  the  BUgar  cases, 
above  cited,  refers  to  the  above  section  of  the 
Act  of  1799,  and  saya :  '  *  The  former  cases  re- 
ferred to  for  illuMmtion  rest  on  their  peculiar 
princiirfes,  and  allowances  in  them  are  made 
by  positive  provisloos  in  Acts  of  Congress, 
eren  though  the  quantiljr  and  weight  of  tbe 
real  article  meant  to  be  imported,  should  ar- 
nve  here.  Itecause,  well  knowing  that  the 
«tK>)e  is  not  likely  to  arrive,  and  being  able  to 
fix  by  a  general  average  the  ordinary  loss  in 
timae  cases  witb  sufficient  exactness,  tbe  mat- 
Irr  has  been  le^lated  on  expressly." 

line  learned  judge  referred  to  these  instances 
merely  as  illustrations;  and  it  will  not  be  here 
cimtended  that  tbe  dutiable  quantity  of  brandy 
id  tbe  present  case  is  the  invoice  quantity,  lera 
tbe  allowance  of  two  per  cent.;  for  the  court 
will  observe  that  tbe  section  enacts  that  the 
two  pvr  cent,  is  to  be  allowed  "  on  the  quanti- 
ty which  shall  appear  by  the  gauge."  but.  on 
the  part  of  tbe  United  States,  it  is  contended 
that  tbe  allowance  cannot  be  made  on  importa- 
tions of  brandy  under  the  ad  valorem  tariff  of 
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1846,  because  the  operation  of  the  section  is 
limited  and  confined  to  cases  of  specific  tariffs. 
The  taw  has  so  commanded:  tbe  words  are  ex- 
press and  positive.  The  allowance  is  to  be 
made  on  liquors  "  subject  to  duty  by  the  gal- 
lon." 

Besides,  the  claim  for  the  allowance  cannot 
be  maintained  under  the  Act  of  1846.  becaut<e 
it  is  repugnant  to  tbe  principle  •of  that  [*492 
Act.  Thus  this  court  has  held,  that  unports 
cover  only  what  is  brought  within  our  limits 
and  goes  into  tbe  consumption  of  the  country. 
Now,  as  by  the  Act  the  dalles  upon  these  im- 
ports are  to  be  assessed  at  so  much  per  cent, 
upon  the  foreign  value,  how  can  it  be  said  that 
tbey  are  so  assessed  upon  that  value  if  the 
whole  quantity  actually  imported  is  not  taken 
into  account? 

Mr.  Secretary  Walker,  in  a  Treasury  Circu- 
lar of  SOtb  Januaij,  1847  (1  Mavo.  891).  seem-s 
to  have  considered  the  69lh  section  of  the  Act 
of  1790  ia  force,  and  directed  the  allowance 
therein  mentioned  to  be  continued.  Subse- 
quently, however,  by  a  circular  of  tbe  84th 
March,  1847.  he  seems  to  have  reconsidered  tbe 
subject,  and  instructed  the  collectors  as  con- 
tended for  in  this  paper.  (1  Mayo,  860.)  The 
importations  in  this  case  were  made  during  the 
time  thia  circular  was  In  force.  (See,  also,  an- 
other circular,  of  Slst  December,  1847,  voce, 
Allowances;  1  Mayo.  405.) 

It  is  therefore  submitted,  on  behalf  of  the 
United  States,  that  the  claim  for  the  allowance 
of  two  per  cent,  on  the  quantity  ascertained  by 
the  gauge,  is  not  sanctioned  by  law.  and  the 
jury  ou»;bt  to  have  been  so  instructed. 

Mr.  Butler,  for  defendants  in  error: 

I.  Upon  the  facts  proved  upon  the  trial,  the 
plaintiffs  in  the  court  below  were  at  least  oiti- 
tled  to  recover  back  the  amount  of  duties  ex- 
acted by  the  collector  upon  the  aifferences  be- 
tween tbe  invoice  contents  and  the  actual  con- 
tents of  the  several  importalions  of  brandy 
mentioned  in  tbe  record. 

(a)  The  cases  of  Marriott  t.  Btum,  9  How., 
619,  and  The  United  8tate$  y.  Southmayd.  Jd., 
637,  decide  — 

1st.  That  ad  nolorem  duties,  under  the  Act 
of  1846.  should  be  assessed,  not  upon  tbe  quan- 
tity which  appears  by  tbe  invoice  to  have  been 
shipped,  but  only  on  the  quantity  which  actu- 
ally arrives  in  our  ports;  and, 

2d.  That  tbe  praviso  in  tbe  8th  section,  "that 
under  no  circumstances  shall  the  duty  be  as- 
sessed upon  an  amount  less  than  the  invoice 
value,"  is  not  In  hostility  with  tbe  above  con- 
.  struction,  because  tbe  proviso  refers  only  to  the 
price  and  not  to  the  quantity. 

(ft)  In  respect  to  tbe  point  now  under  con- 
sideration, there  is  no  ground  whatever  for 
disUneuishing  tbe  present  case  from  the  cases 
in  9  How. ,  above  referred"  to. 

II,  The  plaintiffs  in  the  court  below  were 
entitled  to  the  further  deduction  of  two  per 
cent,  on  tbe  actual  contents  of  tbe  importalions 
in  question,  as  ascertained  and  exhibited  by  the 
gangers'  returns,  for  tbe  allowance  of  leakage 
(lia-cied  by  tbe  59lh  •section  of  the  [*49a 
lievenue  CollfCtion  Act  of  March  2d,  1709  (t 
Stat,  at  Large.  •67-^). 

Ist.  By  the  very  words  of  the  section,  "  that 
there  be  an  allowance  of  two  per  cent,  fur 
leakage  on  the  quantity  which  shall  appear  hv 

^  M7 

Digitized  by  VjOOQ 


499  SUPBBMB  COUBT  OW 

t  he  gauge  to  be  contained  in  any  cask  of  liquors 
subject  to  duty  by  tlie  gallon,"  this  allowance 
ii  to  be  computed  and  luade  upon  the  actual 
(■oatents  ascertuoed  by  the  ganger. 

3d.  This  allowance  of  two  per  cent. ,  ae  man- 
ifestly appears  by  the  words  quoted,  was  not 
intended  to  cover  leakage  on  the  voyage  of  im~ 
portatioa,  but  to  cover  that  which  will  occur 
after  the  arrival  of  the  liquor,  and  before  its 
actual  sale  by  the  importer. 

(a)  Leakage  on  the  voyage  was  already  pro- 
vided for  by  requiring  the  actual  contents  at 
the  port  of  importation,  to  be  ascertained  by  the 
United  States  gauger. 

(b.)  Id  commercial  language,  "leakage"  is  an 
allowance  granted  to  importers  of  liquors  for 
the  waste  the  goods  are  supposed  to  receive  by 
keeping  after  toeir  arrival  and  before  their  sale. 
(McCulloch's  Commercial  Dictionary,  title 
"Leakage,"  and  title  "Warehousing  System," 
Eng.  «d.  of  1884,  p.  1228.) 

(c.)  The  S9th  section  of  the  Act  of  1790, 
(following  in  this  respect  the  86th  section  of  the 
Act  of  1790,  1  Stat,  at  Large,  166),  cooforms  to 
this  commercial  sense  by  directing  the  allow- 
ance in  question  to  be  made  on  iho  quantity 
which  shall  appear  by  the  gauge  to  have  arrived 
in  the  United  States. 

See,  In  conneciion  with  this  section,  the 
following  sections  of  the  same  Act:  sec.  21  (p. 
ft42),  as  to  the  duties  of  the  surveyor.  Also, 
MCC8.  37  to  48  (pp.  653,  660),  as  to  entry,  in- 
Hpection  and  landing  of  liquors.  Also  Act  of 
April  aOth.  1818  (3  Stat,  at  Large,  469).  "pro- 
viding for  the  deposit  of  wines  and  distilled 
spirits  in  public  warehouses." 

8d.  The  59th  sectitm  of  the  Act  of  1799  is 
not  repealed  by  anything  contained  in  the 
Tariff  Act  of  1m6;  but  the  importers  of  liquors 
are  still  entitled  to  the  allowance  given  thereby. 

(a.)  There  is  no  express  repeal  of  sec.  SO  in 
I  be  Act  of  1846. 

(b.)  Repeals  by  implication  are  not  favored, 
and  are  only  allowed  when  the  provisions  olTthe 
old  law  are  plainly  repugnant  to  those  of  the 
new.  (6  Bacon's  Abr. ,  title  Statute.  D. ,  p.  878 ; 
Dwarris  on  Statutes,  pp.  673,  674;  Wood  v.  T/ie 
Umted  StaUa,  16  Pet.,  862,  863.) 

(c.)  The  only  part  of  the  59th  section  of  the 
Act  of  1799  which  is  claimed  to  he  repu^ant 
■o  the  Act  of  1846  is  the  clause  which  directs 
the  allowance  of  two  percent,  to  to  be  made  on 
"liquors  subject  to  duty  by  the  gallon,"  which, 
it  has  been  suggested,  renders  the  section  inap- 
plicable to  liquors  imported  under  a  law  sub- 
jecting them  to  an  ad  valorem  rate  of  duty. 
494*]  *4lb.  The  repugnancy  suggested  is 
only  apparent,  and  not  sufficient  to  work  the 
repeal  of  this  part  of  the  law  of  1790. 

(a.)  There  is  nothing  in  the  diange  from  a 
ftpeciflc  duty  to  an  otf  valorem  duty  on  liquors, 
which  should  abrogate  the  allowance  of  two 
iwr  cent,  directed  by  the  Act  of  1799. 

(b.)  If  this  allowance  was  just  and  proper 
under  specillc  duties,  it  is  also  equally  just  and 
proper  under  ad  valorem  duties. 

(c.)  If  Ibis  allowance  lie  not  made,  the  im- 
l>orter  may,  under  the  Act  of  1846,  besubjected 
to  a  higher  duty  upon  liquora  than  that  pre- 
scribed oy  the  pre-existing  Tariff  Act  of  August 
80lh,  1842.  contrary  to  the  main  object  of  the 
Act  of  1846.  which,  as  cxt>re88ed  m  ite  title, 
was  to  "reduce  the  duty  on  imports." 
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5th.  The  Act  of  1846  contains  several  pto- 
visions  strongly  implying  an  intention  in  iu 
fiamers  to  retain  allowances  of  this  nature 
given  by  pre-exisUng  laws. 

(a.)  The  fourth  section  expressly  provides 
"that  in  all  cases  in  which  the  Invoice  or  entry 
shall  not  contain  the  weight  or  quantity  or 
measure  of  goods,  wares  or  mercliandis  e  now 
weighed  or  measured  or  gauged,  the  saroe 
Bball  be  weighed,  gauged  or  measured  at  tike 
expense  of  the  owner,  agent  or  condgnee." 

( b. )  The  eighth  section  requires  the  collecton. 
in  the  particular  case  th^in  mentioned,  to 
cause  tlie  dutiable  value  to  be  estimated  and 
ascertained,  as  well  as  to  be  approved.  "  in  ac- 
cordance with  the  providMu  of  the  exisUnfc 
laws." 

(c.)  These  enactments  refer  to  and  retain  in 
force,  amons  other  provisions  contained  in  the 
prior  laws,  the  Sdth  seotion  of  the  Act  of  1799, 
above  referred  to. 

See  report  of  Secreta^  Walker  to  Honse  of 
Representatives,  dated  Dec.  80th,  1846  (Exec. 
Docs,  of  H.  of  R.,  No.  26,  2d  Sess.  29th  Coag.j, 
showing  it  stilj  necessary,  notwiihstaodingtlie 
change  In  the  mode  of  asseseaog  duties,  to 
employ  weighers,  gangers  and  measurers. 
(Pages  2,  4,  5.  9;  Treas.  Oir.,  Nov,  35th.  1846, 
pp.  176  to  182.) 

6ih.  The  Warehousing  Act  of  August  6tii. 
1846  (9  Stat,  at  Large,  58),  extends  the  [wln- 
ciple  of  the  Act  of  April  2d.  J8I8,  in  relation 
to  the  deposit  of  liquors  in  public  warehouses, 
to  all  imported  goods. 

This  Act  t>eing  passed  contemporaneoudy 
with  the  Tariff  Act  of  July  80th.  1845.  the  two 
should  be  construed  together  as  parts  of  one 
system ;  and  the  allowances  made  by  the  Ad  of 
1799  in  respect  to  liquors  deposited  in  the  public 
stores  under  the  Act  of  1818,  must  be  deemeil 
applicable  to  liquors  deposited  under  the  Ware- 
housing Act  of  1846. 

7tb.  The  foregoing  view  has  in  effect  been 
acquiesced  in  by  the  Treasury  Department,  and 
established  by  tbitt  court. 

(a.)  It  was  deliberately  and  distinctly  adopred 
and  promulgated  *by  the  Treasury  r*405 
Department  in  its  instructions  to  collecton 
issued  immediately  after  the  Tariff  Act  of  1846 
took  effect.  See  instructions  to  the  Collecior 
of  New  Orleans,  under  date  of  80th  Jannarv. 
1847,  giveo  at  length  in  9  How..  620. 

(b. )  This  instruction  was  afterwards  modifled 
by  the  department,  but  the  principle  on  which 
it  proceeded  was  established  as  correct  by  ttie 
decisions  of  this  court  in  Marriot  v.  Brunt,  9 
How.,  619,  md 7^  United 8UUar.a9utlmaad. 
Id.,  687. 

(c.)  In  those  cases  the  court  decided  that  the 
ad  taiorem  duties  under  the  Act  of  1846  should 
t>e  assessed  on  the  quantity  which  actually 
arrives  in  our  ports.  The  "quantity"  of  llqaurs 
can  l>e  reckoned  only  by  the  mcasur«— tlie 
number  of  gallons.  To  take  duty  on  the 
'■quantity"  imported  is  therefore  to  lake  duly 
on  the  number  of  eallons  imported.  Liquon 
being  subject  to  duly  by  the  "quantity"  or 
number  of  gallons,  are  therefore  "subject  to 
duty  by  the  gallon."  The  difference  between 
previous  laws  aud  the  Act  of  1846  is,  that  under 
previous  laws  liquors  were  "subject  to  duty  by 
the  gallon."  without  r^ord  to  the  value  of  Uie 
gallon;  while  under  the  Act  of  ISlBih^SFe 
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mill  "lubject  to  duty  by  tbegalloD."  butac- 
cordinx  ilso  to  the  value  of  tiie  nllon.  This 
in  a  diflereoce  merely  of  form  and  Dot  of  sab- 
sitoce,  and  caDuot  work  a  repeal  of  the  former 
U«. 

(d.)  The  decisioDB  of  the  court  in  9  Howard 
do,  therefore,  control  and  diBpose  of  (bis  point, 
as  well  aa  the  forra(!r  one:  and  aucb  was,  at 
fim,  admitted  by  the  Treasury  Department  lo 
be  its  legitimate  effect  (See  Treasury  Circulars 
nf  July  Sth.  1850.  August  10th.  1850.  and  June 
14tti.  1831.) 

Mr.  (7A£^  JtMtMvTmB*^  delivered  the  opin- 

iuoof  tbe court: 

Tlis  is  an  action  brought  by  tbe  defendants 
ia  oTor  against  the  collector  of  ibe  port  of  New 
Yoi^,  to  recover  certain  sums  of  money  alleged 
to  have  been  illegally  exacted  as  duties. 

Tbe  defendaDla  id  error  are  mercbaots  of 
Xew  York,  and  imported  a  large  quantity  of 
Imod^  io  tbe  years  1847  aod  1848,  which  were 
deposited  io  the  public  stores,  under  tbe  Waic- 
buudngActof  1846.  Upon  gauging  these  several 
importatioDS,  at  the  time  of  their  arrival,  the 
roDlents  were  found  to  be  less  than  the  quanti- 
ty Stated  in  tbe  several  invdces. 

As  tbe  brandy  was  fitUD  time  to  time  with- 
(liawD  by  tbe  importerB,the  collector  demanded 
the  duty  of  one  hundred  per  cent,  ad  talorem 
itpoo  tlie  whole  invoice  quantity,  and  it  was 
paid     the  importers  under  protest. 

Tbe  importers  claimed  in  their  protest  that 
ihe  duties  should  be  computed  upon  the  actual 
MKilentB,  as  shown  by  tbe  gauger's  returns, 
after  deducting  two  per  oeou  from  such  con- 
ints.  And  the  court  was  of  opinion,  and  so 
496*]  directed  the  jury,  that  this  was  *the  cor- 
net mode  of  ascertaining  the  duties:  and  a  ver- 
•lid  was  aco>nlingly  rendered  and  judgment 
eiven  for  the  amount  overcharged.  This  writ 
•>f  error  is  brought  to  revise  that  judgment. 

Two  questions  arise  in  the  case:  tst.  whether 
iIk  duly  ought  to  be  computed  on  tbe  quantity 
listed  in  the  invoices,  nr  on  the  contents  as  as- 
<rL>rtained  by  the  ganger's  returns;  and  2d, 
wltelber  the  two  per  cent,  ought  to  have  been 
<ledacted  for  leakage. 

As  relates  to  the  tirst  question,  it  is  substan- 
tially the  same  with  that  decided  by  tbe  court 
in  Ibe  case  of  J/ombtf  v.  Brune.  9  How.,  619. 
The  duty  of  one  hundred  per  cent,  ad  valorem 
was  changeable  on  tbe  quantity  of  brandy  actu- 
>Ilf  imported,  and  not  on  tbe  contents  stated  in 
iheinvoices.  This  overcharge  was  therefore  il- 
legally exacted,  and  the  defendants  in  error 
entitled  to  recover  back  the  amount.  The 
judgment  of  the  Circuit  Court  is  in  this  respect 
nimet. 

But  it  b  propec  to  say.  in  order  that  the  opin- 
ion of  the  court  may  not  lie  misuDderstood, 
dot  wbeB  we  speak  of  duties  illc|^lly  exacted, 
ilie  court  mean  to  conflue  the  opinion  to  cases 
like  the  present,  in  which  tbe  duly  demanded 
was  paid  under  protest,  stating  specially  the 
inouod  of  objection.  Where  no  such  protest 
b  made,  the  duties  arc  not  illegally  exacted  in 
the  iMal  sense  of  the  term.  For  tbe  law  baa 
eoBfided  lo  tbe  Secretary  of  the  Treasury  the 
power  of  deciding  in  the  first  instance  upon 
tbe  amount  of  duties  due  on  the  importation. 
And  If  the  party  acquiesces,  and  does  not  by 
■til  protest  appeal  to  the  judicial  tribunals,  tlie 
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duty  paid  is  not  illegally  exacted,  but  is  pidd  in 
obedience  to  the  dct-ision  of  the  tribunal  to 
which  the  law  has  confided  tbe  power  of  decid- 
ing the  question. 

Money  is  often  paid  under  the  decision  of  an 
inferior  court,  without  appeal,  upon  ibe  con- 
struction of  a  law  which  is  afterwards,  in  some 
other  case  in  a  higher  and  superior  court,  deter- 
mined to  have  been  an  erroneous  construction. 
But  money  thus  paid  is  not  illenlly  exacted. 
Nor  are  duties  illegally  exacted  where  they  are 
paid  under  the  decision  of  the  collector,  sane-- 
lioned  by  the  Secretary  of  tbe  Treasury,  and 
without  appealing  from  that  decision  to  tbe  ju- 
dicial tribunals  by  a  proper  and  Iwal  protest. 
NoraretbeywitbiD  thepriocipledecldea  by  the 
court  in  tbe  case  before  us. 

We  proceed  to  the  second  point — that  is,  to 
the  claim  of  a  further  deduction  of  two  per 
cent. 

The  Revenue  Collection  Act  of  1799,  c.  32, 
sec.  59,  under  which  it  is  claimed,  provides, 
"That  there  shall  be  an  allowance  of  two  per 
cent,  for  leakage  on  the  quantity  which  shall 
appear  by  the  gauge  lo  be  contained  in  any 
cask  of  liquors  subject  tu  duty  by  ihe  gallon. 

*At  the  time  this  law  passed,  brandy  {*4&7 
and  sundry  kinds  of  wine  were  subject  to. a 
specific  duty  upon  the  gallon;  but  various otiicr 
wines  were  charged  with  an  ad  valorem  duty, 
not  to  exceed  in  amount  a  rartaiu  rate  per 
gallon,  specified  in  the  law.  And  as  the  two 
per  cent,  deduction  was  made  to  depend  on  tlie 
character  of  tbe  duty,  and  not  upon  the  nature 
of  tbe  liquor  imported,  the  brandy  and  wines 
which  then  paid  a  duty  by  the  gallon,  were  un- 
titled to  it— nut  tbe  wines  which  paid  an  ad  ra- 
lonm  duty  were  not  eoUtled.  The  right  to  the 
allowance  did  not  depend  upon  the  fact  that 
tbe  importation  consisted  of  brandy  or  wines 
of  a  particular  description,  but  upon  the  duty 
to  which  tbe  article  was  subject.  If  it  was 
charged  by  the  ^lon,  this  t^eduOiOD  was  lo 
be  made,  but  otherwise  If  charged  ad  vtUorem. 
Afterward^,  by  the  Act  of  Mav  18,  1800.  the 
ad  ttUorem  duties,  which  wore  before  charg(.*d 
on  certain  kinds  of  wine,  were  changed  lo 
specific  duties:  and  all  wines  were  cbargi-d 
with  duty  by  the  gallon.  And  from  the  pas- 
sage of  this  Act  until  the  Act  of  1846,  all  im- 
portations of  liQuprs  of  any  description  {Mid  a 
specific  duty.  This  will  account  for  tiie  usage 
in  the  custom  hotiae  to  allow  the  deductioa  on 
all  liquors,  as  stated  in  the  record.  For.  when 
the  ad  valorem  duty  on  certain  wines  was 
changed  to  a  duly  by  the  gallon,  these  wines, 
like  brandy  and  other  wines,  came  within  the 
provision  ia  the  Act  of  1799.  and  consequently 
were  entitled  to  the  two  per  cent,  dedtictitui. 

So,  also,  when  tbe  Act  of  1846  'changed  the 
duty  upon  brandy  from  a  specific  one  upon  the 
gallon,  lo  a  duly  ad  taU»-em,  it  was  no  longer 
within  the  provision  of  the  Act  of  1799.  and 
consequently  do  longer  entitled  to  the  deduc- 
tion of  two  per  cent.  The  provision  in  tbe 
Act  of  1799  is  not  repealed;  but  brandy  is  not 
now  within  it,  because  it  is  not  subject  to  a 
duty  by  tbe  gallon. 

It  is  said  there  is  the  same  reason  for  allow- 
ing this  deduction  for  loss  by  leakage,  whether 
the  duty  is  ad  tatorem  or  specific;  and  that  it 
would  be  unjust  to  make  any  discrimination 
between  them.    But.  without  stopping  to  in- 
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quire  whether  this  argumeot  is  well  founded  or 
Dot,  or  whether  sufflcient  leasoitB  may  ntA  be 
flsalgned  for  the  differeoce,  it  is  auffident  for 
the  court  to  sa^,  that  the  law  makes  the  dl^ 
tiuction.  And  it  is  not  within  the  province  of 
the  Treasury  Department  or  the  court  to  decide 
upon  the  reasonableness  or  unreasonableness  of 
the  tariff  wbicb  it  is  evident  Congress  intended 
to  impose.  The  words  of  the  law  are  plain. 
And  unce  brandies  do  not  pay  a  duty  by  the 
fmllon,  they  are  not  entitled  to  the  demiction  of 
two  per  cent. 

Tne  judgment  of  the  Circuit  Court  niTtgt  there- 
fore be  refteraed.  with  eosts.  and  a  mandate  i*»fued 
directing  it  to  proceed  to  judgment  upon  ^ 
prineipieg  $tated  in  this  opinion. 

498*]  *OHDEB, 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  apd  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judg- 
ment of  the  siUd  Circuit  Court  In  this  cause 
be,  aod  the  same  is  hereby  reversed,  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with 
directions  to  award  a  venire  fadat  de  now,  and 
to  proceed  ibereia  in  cooformity  to  the  opin- 
ion of  this  court. 

CltM-24  How.,  S28:  7  Wall.,  127, 128;  8  Blatchf., 
a00,510,Wl;  8'BlBtchf.,98T;  10  Blatohf .,  2U.  bU;  1 
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JUAN  BAUnSTA  JBCKER,  LUIS 
JECKER.  THOMAS  Dm  La  TORRE. 
OEIDERO  Db  La  TORRE,  and  JOSE  E. 
FERNANDEZ.  Merchants,  trading  under 
the  Name  and  Style  of  Jbckkb,  Torbb  & 
CoKPAinr.  AppeUanU, 
e. 

JOHN  B.  MONTGOMERY. 
AMD  JOHN  B.  MONTGOMERY.  Appellant. 

V. 

.lUAN  BAUTISTA  JECKER,  LUIS 
JECKER,  THOMAS  Dn  La  TORRE. 
GEIDERO  Db  La  TORRE,  and  JOSE  E. 
FERNANDEZ,  MerchanU.  trading  under 
the  Name  and  Style  of  Jbckbr,  Tobbb  & 
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Prke  Gourt~naith«r  Prctident  nor  inferior  (f- 
fice  can  eatabUgh —  When  captor  excused  from 
tending  into  U.  8.  port,  and  for  making  sale 
atone&—8ubae^ent  proceeding*  for  adjudiea- 
Uon  ordered—^  no  exeitte  appear  or  captor  re- 
fuge or  negla^  to  proeud,  capture  leeomet 
trespoM. 

tiOTB.—Commimlnn  of  captom,  when  tnquirahU 
intn.  In  war,  domicQ  nf  nmaeir  dUerminen  eharaeter 
iif  gniKtg,  whethf.r  hngtu«  or  neutral.  See  note  to 
The  Mary  and  Susan.  1  Wlifl«t.,  48,  and  note  to  Thv 
Franoef,8  Cranch,  335. 

Damauf*  in  ctue  nf  tUegal  capture. '  See  note  to 
The  Amiable  Nancy.  3  Wheafi,  M«. 

Prize  taken  in  vintation  »/  neutrality.  Salvage  for 
neutral  veeueb,  capture.  See  note  to  The  Star,  3 
Wheat..  87. 

SeUura,  when  warranted.  See  note  to  The  Atwl- 
hm,  9  Wbeat.,aB2. 
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Durlnir  the  war  with  Hezloo,  the  Admittance,  an 
American  veasel,  was  seised  in  a  port  of  Califfsnii. 
by  the  commander  of  a  vewl  of  war  of  the  DnlteS 
States,  upon  suspldon  of  trading  with  the  eoemr 
Bhe  was  oondemntd  as  a  lawful  priie  by  the  (Aap- 
laln  belonging  to  one  of  the  veaseis  of  war  upon 
that  station,  who  had  been  authorized  by  the  Pn«- 
fdent  of  the  United  Stalee  to  eseroise  admlnltj- 
Jurisdiction  in  cases  of  capture. 

The  owners  of  the  cargo  filed  a  libel  against  the 
captain  of  the  veesel of  war,  in  the  AdminUty  Couit 
for  the  Diatrii^t  of  Columbia.  Being  carried  totbp 
Circuit  Court,  it  was  decided: 

1.  That  the  condemnation  In  CUifomla  wasla- 
vatld  as  a  defense  for  the  captors. 

2.  That  the  answer  of  the  captors,  having  averrol 
sufflcient  probable  cauve  for  the  seizure  of  the 
canro,and  the  litx-lants  having  demurred  to  this 
answer,  upon  the  gToiind  that  the  DIatrict  Court 
bad  no  right  to  adjudicate,  because  ihe  prop«ty 
had  not  been  brought  within  its  Jurisdiction,  (he 
demurrer  waeoverruled,  and  Judgment  was^itetfyl 
against  the  libelants. 

The  Judgment  of  the  Circuit  Court,  upoo  the  Bm 
|K>lnt.  was  Dorrect,  and  upon  the  second  point,  er- 
roneous. 

The  Prize  Court  established  in  California  was  not 
authoriz«l  by  the  laws  of  the  United  ritatee  or  the 
laws  of  cations. 

The  grounds  alleged  for  the  sdzure  of  the  vessel 
and  cargo  in  the  answer,  viz.:  that  the  vessel  sailed 
from  New  Orieans  with  the  derign  of  tntdlng  wjih 
tho  enemy,  and  did.  In  fact,  hold  tllegnl  Inten-oum 
with  them,  are  sufficient  to  subject  iMith  to  con- 
demnation. If  they  arc  supported  by  testimony. 

And  if  they  were  liable  to  capture  and  condem- 
nation, the  revons  assigned  in  the  answer  for  nut 
bi  lnglng  them  Into  a  port  of  the  United  States  and 
lli>eling  them  for  condemnattoo.  viz.:  that  ft  wa* 
Impowible  do  so  consistently  with  the  public  io- 
terests,  are  sufficient,  if  supported  hy  proof,  to  Jum 
tlfy  the  cafvtors  in  selling  vessel  andcanro  In  Cali- 
fornia, and  to  exempt  them  from  damages  on  that 
account. 

•The  Admiralty  Court  In  the  district  had  [MM 
Jurisdiction  of  tho  case,  and  11  wss  the  duty  of  the 
court  to  order  the  captors  to  institute  proceedings 
In  that  court,  to  condemn  the  property  as  prize,  by 
a  day  to  bo  named  in  the  order;  and  in  default 
thereof,  to  be  proceeded  against  upon  the  libel  for 
an  unlawful  seizure. 

The  Admiralty  Court,  in  Ihe  District  of  Colum- 
bia, had  Jurisdic-tion  of  such  a  libel  for  onndemna- 
tltm.  elthnuirh  the  property  wao  not  brought  witbin 
Ittt  Jurisdiction;  and,  if  they  found  It  liHble  to  con- 
demnation, might  prooeed  to  condemn  It,  although 
it  was  not  brought  within  the  custody  or  control  ot 
the  court. 

The  necesrity  of  proceedlnr  to  condemn  as  prize, 
does  not  arise  from  any  difference  between  the 
Instance  Court  and  the  Prize  Court,  as  known  in 
England.  The  same  court  here  possesses  the  in- 
stance and  prize  Jurisdiction.  But  becaum  the 
property  of  the  neutral  in  not  devested  by  the  capt- 
ure, but  bjf  the  condemnation  in  a  prize  court:  and 
It  is  not  devested  until  condemnation ;  althnujth. 
when  condemned,  the  condemnation  relates  back 
to  the  capture. 

As  this  llbol  Is  for  the  restitution  of  the  property 
or  the  pmcocds,  probable  cause  nf  nelzure  is  nn de- 
fense. It  Is  a  good  defense  airalnst  a  claim  fordnm- 
agea,  when  the  property  has  been  restored,  or  l<«t 
after  seizure  without  the  fault  of  thecaptor.  Biit, 
while  the  property  or  proceeds  is  witbbeld  by  tlte 
captor,  and  claimed  aa  prize,  probable  cause  of 
seizure  Is  no  defense. 

The  nmnit  Court,  therefore,  erred  In  deddlnc 
that  probable  causeofsetcurewaa  a  good  del  rare. 

THESE  were  appeals  from  the  Circuit  Court 
of  the  United  States  for  ihe  District  of 
Columbia,  holden  in  and  for  the  Couotv  of 
Washington. 

The  facU  are  fully  stated  in  the  opinion  of 
the  court. 

The  cases  were  arsued  together  by  Jfmn. 
Com  and  Nelson  for  Jecker,  Torre  &  Com- 
pany, and  by  JtfeMrt.  Key  and  Johnson  for 

Captain  Montgomery.^ 

'i  he  arguments  on  both  sides  took  a  vide 
range,  and  it  is  impossible  to  insert  the  entire 
vievs  of  the  case  taken  by  the  respective  couo- 
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•el.  The  following  nre  given  as  those  bearing 
upon  what  appears  to  be  the  principal  points: 

The  ar;5uments  were  divided  into  two  heads: 

Ist.  The  ground  of  defense  taken  in  the 
tiwwer  of  the  respondent,  that  the  property 
had  been  carried  into  the  port  of  Monterey,  a 
town  in  California,  then  occupied  by  the 
American  forcca,  within  the  limits  of  Mexico, 
and  Ihere  had  been  rej^ularly  proceeded  against 
and  condemned  as  prize  of  war,  by  a  court  ex- 
errising  at  that  place  admiralty  jurisdiction. 

TbelibelanU  demurred  to  this  plea  or  de- 
fease, and  both  the  District  and  Circuit  Courts 
sustained  the  demurrer;  and  from  this  dcci^on 
the  respondent  appealed.  The  arguments  of 
the  counsel  upon  this  branca  of  the  case,  al- 
Iliough  of  an  interesting  character,  are  omitted 
for  want  of  room. 

The  second  demurrer  was  also  to  a  partof  the 
iDfivrr,  and  was  as  follows: 

"The  libelants,  as  to  so  much  of  the  answer 
of  ibe  respondent,  Qled  in  this  case,  as  alleges 
ud  Mts  up  any  act  or  thing  on  the  part  of  the 
captain  and  crew  of  the  said  ship  Admittance, 
or  any  of  omission  or  commission  of  any  sort 
500*]  or  kind,  as  a  justification  *of  the  said 
•eizure  of  said  ship  or  her  cargo  as  lawful 
prize  of  war,  or  which  might  amount  to  prob- 
able cauae  at  said  seizure,  demurs  to  the  same; 
and  for  cause  of  demurrer  avers  and  says,  that 
Uiia  court  in  this  cause  has  no  rightful  jurlsdlc- 
tioa  or  authority  to  examine  or  ttdjudicate  upon 
any  question  of  prize,  or  of  probable  caiise  of 
capture  as  prize  of  war,  but  that  the  same  be- 
loogB  eicluaively  to  the  courts  uf  the  United 
Stales  exercising  prize  jurisdiction,  and  having 
within  its  jurisdiction  and  control  the  property 
«  sdzcd  or  captured  as  prize,  which  this  court 
bts  not;  and  in  consequence  of  the  tortious  and 
illegal  acta  of  said  respondent,  as  alleged  and 
•el  forth  in  said  libel,  cannot  have. 

Wherefore,  and  for  other  causes,  th^  11- 
betanis  do  demur  to  so  much  of  sidd  ananer 
u  u  above  set  forth. 

"CoxB,Advocat«  and  Procto^  for  Libelants." 

This  demurrer  was  also  stisttdned  by  the  Dis- 
trict Court,  but  the  judgment  was  reversed  by 
tbe(Srcuit  Court,  and  from  this  dcciislon  the 
ttbelaots  appealed. 

Upon  this  point  the  argument  of  the  counsel 
for  the  lilielants  was  as  follows: 

The  respondent,  however,  insists  that  be  haa 
in  this  action  a  right  to  Rhow — 

1.  An  actual  and  sufBcient  case  of  prize  of 
war,  as  a  bar  to  the  reraedjr  asked  in  the  libeh 

%  Probable  cause  of  seizure,  as  a  h^t  to  the 
action. 

1st.  This  is  a  civil  suit  to  recover  back  prop- 
ettymiginally  belonging  to  libelants,  of  which 
they  liave  been  forcibly  devested  by  defend- 
•at^ under  whose  auttumly  it  has  heen  sold  and 
CMmted  into  money.  Cfan  the  party  in  such 
amit  aver  legal  cause  of  capture  and  condem- 
aaiion  as  prize  without  producing  a  valid  de- 
cree of  condemnation  as  prize  by  a  court  of 
competent  jurisdiction? 

If  be  can,  then  this  singular  anomaly  and 
ut  dangerous  precedent  will  be  exhibited, 
that  1  captor  may  disregard  the  Injunctions  of 
the  law,  and  his  own  paramount  duty;  omit  to 
Vioghis  prize  into  court:  to  institute  prize 
fnoeediags;  but  ma.y  retain  the  property  in 
■uown  bai^  orat  his  pleasure  convert  it  into 
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money;  and  when  called  upon  to  answer  in  a 
civil  suit,  set  up  as  a  defense  an  original  cause 
of  condemnation. 

It  will  scarcely  be  deubted  that  the  jurisdic- 
tion of  the  Prize  Courts,  in  cases  of  prize,  is 
exclusive.  The  nature  and  extent  of  this  juris- 
diction, as  it  exists  in  England,  are  distinctive- 
Iv  given  bv  Lonl  Mansfield  in  Lindo  v.  Rodney, 
i)oue\.,  613.  (1  Kent.  858;  Conkl.,354;  Dunl. 
Ad,  Pr..  26;  13  Wheat..  1,  11.)  In  every  re- 
spect it  differs  from  the  ordinary  Court  of  Ad- 
miralty. "The  manner  of  proceeding  is  totally 
different,  the  wholesystem  of'litigatfon  [*50i 
and  jurisprudence  in  the  Prize  Court  is  peculiar 
to  itself ;  it  is  no  more  like  the  Court  of  Admir- 
alty than  it  is  to  any  court  in  Westminster 
Hall."  See  particularly  the  language  of  Lord 
Mansfield,  p.  616. 

The  claimant  of  the  property  cannot  him- 
self institute  prize  proceedings.  They  must 
always  be  bad  in  the  name  of  the  government, 
to  whom  sit  prizes  prima  fatsie  belongs  The 
only  reraedj^  the  captured  haa  is  by  monition.a 
proceeding  tn  permnam  to  compel  the  captors 
to  perform  their  duly. 

The  ordinary  Court  of  Admiralty  has  no 
more  authority  to  condemn  a  prize  than  a  court 
of  common  law:  and  should  the  doctrine  as- 
serted for  this  defendant  prevail,  these  singular 
results  must  inevitably  follow — 

1st.  The  captors  can  never  acquire  any  legal 
ri^ht  to  the  properly,  unless  by  a  decree  of  a 
prize  court.  This  is,  throughout,  recognized 
in  Home  v.  Camden,  in  1  H.  Bl..  476;  4  T.  R., 
382;  and  especially  in  3  U.  Bl.,  541,  543,  in 
the  unanimous  opinion  of  the  twelve  judges. 

3d.  The  United  States  can  assert  no  right, 
for  iu  right  depends  also  upon  a  sentence  of 
condemnation,  which  alone  can  devest  the 
former  title. 

8d.  The  original  proprietor  is  forUddcn  by 
this  doctrine  from  asserting  his  title. 

The  only  party  in  whom  the  law  recognizes 
a  title^  is  forbidden  to  assert  it.and  the  govern- 
ment and  the  aub-o^cers  and  crew  of  the 
capturing  vessel,  have  no  rights  cognizable  In 
a  court.  This  property,  therefore,  on  this 
doctrine,  must  remain  in  the  hands  of  the 
present  defendant,  subject  to  no  responsibility. 

The  only  mode  of  avoiding  these  aluurd  con- 
sequences is  to  enforce  the  law  as  above  stated. 
(3  Wheat.,  Appx.,  9.)  Wheoa  ship  iscaptured, 
it  is  the  duty  of  the  captors  to  send  her  into 
pome  convenient  port  for  adjudication.  Citing 
T!te  Huldah.  and  other  cases;  The  Mentor,  1 
Rob.,  151;  Tlu  Susanna,  6  Rob.,  48. 

In  T/ie  Madonna  del  Burm,  4  Rob..  171,  Sir 
W.  Scott  says:  "  However  justifiable  the 
seizure  may  nave  been,  the  first  obligation 
which  the  seizor  has  to  discharge,  is  that  of  ac- 
counting why  be  did  not  insUtute  proceedings 
against  me  vessel  and  cargo  immediately;  and 
unless  he  can  exculpate  himself  with  respect  to 
delay  in  this  matter,  he  is  guilty  of  no  incon 
siderable  breach  of  duty.  It  would  be  highly 
injurious  to  Ibe  commerce  of  other  countries, 
and  disgraceful  to  the  jurisprudence  of  this,  if 
any  perBons,',conm)ls8ioned  or  non-commission- 
ed, could  lay  tlieir  hands  upon  valuable  ships 
and  cargoes  in  our  harbors,  and  keep  their 
hands  upon  thera  without  bringing  such  an 
act  to  judicial  notice  in  any  manner  for  the 
apace  or  three  or  four  months." 
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U02*]  *"A  bellifrerent  nalioD  which  is  in 
the  exerciee  of  these  nRhltt  of  war,  is  bound  to 
find  tribunals  for  the  regulation  of  them; 
tribunals  clear  In  their  autboritf,  as  well  as 
piire  intbetradmiDistration;  and  if  from  causes 
of  private  internal  policy,  arising  out  of  the 

Kculiar  relation  of  the  conipoDent  parts  of  the 
lligerent  Stale,  difflculties  arise,  the  neutral  is 
not  to  be  prejudiced  on  that  account;  he  baa  a 
right  to  speedy  and  unobstructed  Justice,  and 
has  nothing  to  do  witli  such  difficulties 
created  by  queaHoDS  of  domestic  constitution." 
(M..  171.) 

Tbis  view  fumlsbes  an  answer  to  the  sug^es 
tion  of  the  necessity  of  creating  and  resorting 
to  such  a  court  as  was  erected  in  California. 
So,  in  page  147,  will  be  found  an  equally  deci- 
sive answer  to  the  suggestion  of  counsel,  that 
the  mastt  r  of  the  Admittance  appeared  before 
the  Alcalde  at  Monterey.  These  libelants  were 
not  present,  nor  bad  the  captain  any  authority 
to  represent  them;  and  he,  as  Sir  W.  Scott 
says,  "only  followed  where  he  was  led." 

Id  the  case  of  The  St.  Juan  Baptista,  6  Rob., 
33,  the  prize  was  brought  into  England  on  the 
13tb  of  August,  and  proceedings  were  insti- 
tuted on  the  12th  September,  and  the  court 
held  that  it  was  bound  to  require  a  satisfactoir 
cause  for  this  delay.  "Grievous."  says  Sir  W . 
Ucott,  "would  be  the  injury  to  neutral  trade, 
and  highly  disgraceful  to  the  honor  of  our 
country,  if  captors  could  bring  in  ships  at  their 
own  fancy,  and  detain  them  any  length  of  time 
without  bringing  the  matter  to  tlie  cognizance 
of  a  court  of  justice.  In  the  present  instance 
tbis  first  and  fundamental  duly  has  not  been 
performed."  "Penons  venturing  to  take  out  a 
commission  of  war  must  instruct  themselves  in 
their  own  duty,  and  if  any  Inconvenience  arises 
from  their  o^lect,  the  neutral  claimant  is  not 
to  suffer."  In  the  case  at  bar.  no  prize  pro- 
ceedings have  to  Ibis  day  been  instituted;  this 
fundamental  duly,  as  Sir  W.  Scott  calls  it,  has 
been  wholly  neglected.  The  property  has 
never  been  brought  within  ^he  United  Slates— 
another  fundamental  duty.  The  papers  and 
documentson  boMdhave  never  been  transmitted 
^any  district  court,  a  peremptory  requisition 
01  the  law  is  thus  disregarded.  It  is  intimated 
they  are  in  the  possession  of  the  Navy  Depart- 
ment. How  did  the  captors  procure  them  from 
'the  pseudo  court  at  Monterey,  and  under  what 
authorityare  they  lodged  in  the  Nav^  Depart- 
ment? The  property  no  longer  remains  specif- 
ically; it  has  been  converted  IdIo  moo^, 
and  no  priise  court  can  now  proceed  to  adjuoi- 
cation. 

In  The  Wilhetmsberg,  5  Kob.,  148.  the  same 
learned  judge,  observing  upon  the  duty  of  the 
raptor  to  send  bis  prize  to  some  convenient 
port,  says  that  "in  that  consideration  the  con- 
venience of  the  claimant,  in  proceeding  to  ad- 
503*]  judication,  is  (among)  *one  of  the  first 
things  to  which  the  attention  of  the  captor 
ought  to  be  addressed."  "He  considered  that 
the  port  seleclad  in  that  case  was  not  such  a 
port,  a  place  where  the  captor  canaol  get  ad- 
vice, much  less  can  the  claimant  learn  in  what 
manner  to  proceed,  or  where  to  resort  for 
justice." 

If  such  was  the  character  of  that  port,  what 
shall  be  said  of  Monterey,  a  place  not  within 
the  Jurisdiction  of  any  court  of  ttie  United 
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States?  A  port  of  the  very  enemy  with  whom- 
we  were  at  war;  occnpied,  it  is  true,  so  far  as 
their  guns  could  reach,  by  an  American  force; 
where  no  tribunal  existed  Which  could  direct 
its  prooesB,  or  exercise  jurisdiction;  no  judge- 
responsible  for  the  performance  of  ludictal 
function;  where  the  protecting  arm  and  super- 
vising power  of  the  Circuit  Court  or  Supn-me 
Court  could  not  reach;  where  no  counsel  could 
be  found  competent  to  give  correct  advice. 
How  infinitely  further  from  the  shadow  of  right 
tlian  in  the  cose  of  The  Wilfielm^iberg.  already 
cited,  or  that  of  The  Lively,  1  Gall.,  315, 
where  the  court  condemned  the  raptor  for 
carrying  the  property  captured  in  the  neighbor- 
hood of  Machias  River,  to  Salem.  The  Lirely- 
was  a  case  in  which  the  claimants  had  filed  a 
libel  for  restitution,  as  here,  and  in  which  a  moni- 
tion to  proceed  to  adjudication  issued  against 
the  captors,  who  accordingly  libeled  the  prop- 
erty aa  prize.  It  was  not  atteinptcd  there,  as 
here, to  oar  therelief  sought  in  the  Inslanoe  Court 
by  setting  up  a  lawful  cause  for  condemnation 
as  prize  of  war,  or  a  probable  cause  to  justifv 
the  seizure.  Before  that  learned  court  no  such 
ground  of  defense  would  be  offered  or  admit- 
ted. There  it  was  the  well-known  law,  that  the 
Prize  Court  could  only  alone  adjudicate  upra 
these  queaUons. 

Had  the  captured  property  been  brou^t 
within  the  Jurisdiction  of  the  District  Court, 
having  power  to  proceed  as  in  a  prize  case,  snd 
such  proceedings  had  been  commenced,  the 
claimant  might  have  proceeded  by  petition  in 
that  court  to  compel  the  captors  In  proceed  to 
adjudication.  Such  was  the  course  in  the  case 
of  7714  WiUiam,  4  Rob.,  314.  When,  however, 
the  property  is  beyond  the  jurisdiction  of  the 
Prize  Court,  so  that  no  prize  Jurisdiction  can 
be  exercised,  then  a  monition  issues  from  the 
instance  side  of  the  court,  proceeding  person- 
ally against  the  captors,  commanding  them  to 
perform  the  duty  enjoined  on  them  by  law,  or 
to  restore  the  property. 

It  roust  be  borne  in  mind,  that  in  this  case 
DO  claim  is  presented  for  vindictive  dam- 
ages; the  captor  is  not  sought  to  be  mo- 
lested for  his  actA  of  wrong,  or  for  his  omission 
to  perform  a  duty.  The  simple  demand  is, 
that,  having  seized' our  property:  having  fsiled 
to  perform  the  fundamental  duty  impwed  on 
him  by  law;  having  failed  to  show  his  right  to 
capture;  havh^  omitted  to  permit  us  to  assert 
our  rights  and-malntalQ  our  innocence  In  the 
*only  court  having  Jurisdiction  to  de  [*0O4 
cide  Ihe  question  of  prize,  be  shall  restore  Ibe 
property  specifically;  or  if  he  has  put  it  out  of 
his  power  by  any  means  of  doing  this,  then 
(hat  he  shall  respond  in  value.  Our  proceeding 
is  more  nearly  assimilated  to  the  common  law 
actions  of  trover  or  replevin  than  of  trespass. 
The  issue  presented  is  simply  of  aright  to  prop- 
erty. If  the  property  belongs  to  Ulwlauts,  they 
are  entitled  to  a  decree  of  restitution;  if  ibat 

Property  has.  been  devested,  and  the  right  now 
elongs  to  the  defendant,  he  is  entitled  to  judg- 
ment. 

Tbis  conclusion  cannot  be  avoided  by  adopt* 
ing  a  principle  asserted  by  the  learned  coansd 
for  the  respondent,  viz. :  that  condemaatioD  ss 
prize  is  not  necessary  to  vest  the  title  to  the 
property  captured,  in  the  captors.  He  asserts 
that  a  forfeiture  attaches  t'n  rem.  when  the  of- 
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false  is  committed,  aod  the  property  is  in- 
tfutljr  devested. 

(The  counsel  then  proceeded  to  comment 
npon  this  pottition.  and  concluded  as  follows.) 

If.  Id  this  procevdiog.  the  question  of  prize 
cuDot  be  raised,  or  decided ;  if  the  court  can- 
oot  proceed  to  condemn,  nod  therefore  will 
niit  pvnnit  defendant,  collaterally  and  iocident- 
■Jlj-.  to  avail  himself  of  such  a  ground  of  de- 
fmae.  as  tittle  ground  is  there  for  the  analogous 
defense  upon  which  the  circuit  court  seems  to 
have  rested  that  portion  of  the  decree  from 
which  we  have  appealed,  viz. :  that  the  plead- 
ings disclose  a  case  of  probable  cause  of 
aptare  which  justified  the  seizure  and  bare 
this  action. 

This  point,  it  Is  believed,  was  not  argued  in 
lbs  court  below,  but  was  sratuitously  talten  by 
Um  learned  judges  themselves,  the  chief  judge 
not  silting  in  the  cause.  - 

It  is  apprehended,  that  in  deciding  this  to  be 
a  bar  to  the  action,  the  whole  principle  of  the 
b»  as  to  probable  cause  has  been  lost  sight 
of.  Probable  cause  is  recognized  as  a  justifi- 
able gmuud  of  seizure,  either  as  prize  jure  belli, 
or  fur  a  statute  forfeiture.  In  the  first  class  of 
caaea,  where  the  capture  has  been  made  as  prize 
of  war.  the  general  principles  of  the  law  of  na- 
lioos  providen  this  defense;  where  made  for  an 
sliced  forfeiture  under  a  statute,  such  protec- 
tioo  must  be  conferred  by  statute,  or  it  is  not 
ar^lable.  But  whether  in  the  one  case  or  the 
(Hher,  these  principles  are  believed  to  be  incon- 
tnivertiUe  and  universal. 

1.  The  question  of  probable  cause  belongs  ex- 
clusively to  the  court  which  has  jurisdiction  to 
coadcmn  or  to  decree  forfeiture. 

i.  It  can  be  adjudged  in  that  court  only  in  a 
proceeding  to  obtain  condemnation. 

8-  Only  in  such  court,  aftera  decree  refusing 
CMtdeoination  and  directing  restitution. 
505*J    *4.  The  only  legal  operation  of  a  cer- 
tificate of  probable  cause  is  to  bar  a  recovery 
of  damages  for  an  unlawful  s^ure. 

The  general  principles  which  govern  cases  of 
tbiichuw:terare  embodied  in  our  statute  t>ool£. 
{1  Stat  at  Large,  696,  12i.)  The  89th  sec.  of 
llM  Act  of  March  2,  17S9,  provides  for  cases  of 
seizures  under  the  collection  laws,  and  enacts 
Uist  "when  any  prosecution  shall  be  com- 
neseed  on  account  of  the  seizure  of  any  ship 
or  vessd,  eoods,  &c..  and  judgment  shall  be 
liven  fur  the  claimant  or  claimants;  if  it  shall 
sppear  to  the  court  before  whom  such  prosccu- 
tioD  shall  be  tried,  that  there  was  a  reasonable 
came  of  eeizurc.  the  said  court  shall  cause  a 
proper  certificate  or  t-ntry  to  be  made  tliereof; 
uui  in  such  case,  the  claimant  or  claimants 
ihall  not  be  entitled  to  costs,  nor  shall  the  per- 
wa  who  made  the  seizure,  or  the  prosecutor, 
be  liable  to  action,  suit  or  judgment,  on  account 
uf  nich  seizure  and  prosecution."  Similar  pro- 
lisioos  may  be  found  in  other  statutes  iufltcting 
forfeitures. 

The  Act  of  June  26,  1812  (2  Stat,  at  Large, 
c.  107),  concerning  letteiB  of  marque, 
ptizes.  and  prize  goods,  in  its  6th  section,  pro- 
viJtt  "that  before  breaking  bulk  of  any  vessel 
•hich  shall  be  captured  as  aforesaid,  or  other 
disposal  or  conversion  thereof,  or  of  any  article 
*hlcli  (ball  be  found  on  board  the  same,  such 
ctptured  vrasel,  goods  or  effects,  fjiali  l>e 
brought  into  some  port  of  the  United  States, 
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and  shall  be  proceeded  against  before  a  compe- 
tent tribunal ;  and  after  condemnation  and  for- 
feiture thereof,  shall  beloog  to  the  owners  and 
captors  thereof,  and  be  distributed  as  aforesaid ; 
and  in  the  case  of  all  captured  vesseisi  goods 
and  effects,  which  shall  be  brought  within  the 
jurisdiction  of  the  United  States,  the  District 
Courts  of  the  United  Stales  shall  have  exclusive 
original  jurisdiciiou  thereof,  as  in  civil  cases  of 
admiralty  and  maritime  jurisdiction;  and  the 
said  courts,  or  the  courts  being  courts  of  the 
United  States,  into  which  said  cases  shall  be 
removed,  and  In  which  they  shall  be  finally  de- 
cided, shall  and  may  decree  restitutloa  in  whole 
or  in  part,  when  the  capture  shall  have  been 
made  without  just  cau^e;  and  if  made  without 
probable  cause,  or  otherwise  unreasonable,  may 
order  and  decree  damages  and  costs  to  the  party 
Injured." 

These  provisions  embody  the  correct  doctrine 
of  the  law  relating  to  probable  cause;  and  it  is 
coofldeatly  asserted  that  no  case  can  be  pro- 
duced in  w)iich  eveu  a  certificate  of  probable 
cause,  given  by  a  court  exercising  exclusive 
jurisdiction,  was  ever  thought  to  present  a  bar 
to  a  cltum  for  restitution  of  property. 

The  argument  of  the  counsel  for  the  respond- 
ent, viz. :  the  competency  of  the  court  In  Cali- 
fornia, is  omitted. 

Upon  the  question  presented  by  the  second 
demurrer,  viz. :  ••'Can  the  respondent  [*500 
defend  himself  in  this  mit  by  the  matters  and 
things  slated  in  his  answer?"  a  part  of  the  argu- 
ment of  the  counsel  was  as  follows: 

It  is  contended,  by  the  learned  counsel  for 
the  libelants,  that  the  respondent  cannot  defend 
himself  In  this  suit  by  showiug  any  '*actor 
thing  on  the  part  of  the  captain  or  crew  of  llie 
ship  Admittance;  or  any  act  of  oml^lon  or 
commission  of  any  sort  or  kind  as  a  justification 
of  the  said  seizure  of  said  ship  or  her  cargo,  as 
lawful  prize  of  war,  or  which  might  amount  to 
probable  cause  for  said  seizure,  etc." 

It  is  thought  this  position  cannot  be  main- 
tained ;  H  indicates  a  fear  upon  the  part  of  the 
libelants,  themselves  admitted  wrong-doers,  to 
meet  the  respondent  upon  fair  ground,  the 
merits  of  the  case.  They  ask  for  heavy  dam- 
ages, and  at  the  same  time  admit  that  they  ac- 
crued by  reason  of  their  own  illegal  acts. 

What  is  there  in  the  nature  of  thh  suit  that 
should  exclude  the  defense  set  up  by  the  re- 
BpondentT  What  is  the  injury  complained  of? 
It  is,  as  stated  in  the  lihc],  that  the  respondent, 
"  without  my  lawful  cause  or  probable  cauae 
of  suspicion.'  seized  and  took  possession  of  the 
ship  Admittance,  her  cargo,  and  papers,  and 
that  the  same  were  not  brought  nor  sent  withiu 
Uie  jurisdiction  of  any  court  of  the  United 
States  for  adjudication:  and  that  the  libelants 
"  have  been,  for  more  than  a  twelvemonth,  de- 
prived of  the  use,  possession,  management,  and 
control  of  the  said  property;"  and  that  the  8;tme 
has  been  "  Illegally  sold  and  dispoBed  of."  The 
remedy  pursued,  is  a  proceetUng  instituted  to 
compel  the  respondent  to  bring  In  the  propeity, 
and  proceed  to  adjudication,  or  in  default 
thereof,  that  restitution  in  value  should  be  de- 
creed against  him.  It  Is  a  very  common  pro- 
ceeding in  the  admiralty  courts,  and  by  looking 
into  its  nature  and  object,  it  will  be  perceived 
that  the  defense  contended  for  is  necessarily 
granted.   It  will  be  found  that  the  mere  fail- 
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ure  of  a  captor  to  proceed  to  adjudication,  is 
not  enougti  to  entitle  a  claimant  to  restitution 
1q  value,  but  that  the  court  will  look  back  to 
the  original  cause  of  seizure,  and  If  the  claim- 
ant has  violated  anj  law  which  rendered  his 
property  liable  to  condemnation,  restitution  in 
'value  will  not  be  decreed. 

Various  authorities  are  cited  to  show  that  the 
diBtlDCtioQ  between  the  prize  and  Instance 
side  of  the  district  courts,  as  courts  of  admi- 
ralty, has  an  Important  bearing  on  this  ques- 
tion. 

It  is  stated,  in  the  argument  of  the  learned 
counsel,  that  "this  ie  a  suit  instituted  on  the 
instance  side  of  the  admiralty  for  an  alleged 
marine  trespass,"  and  also,  "that  it  is  not  a  suit 
for  damages."  I  would  ask  what  is  a  decree 
of  restitution  in  value,  but  a  decree  of  damages 
for  a  marine  trespass?  And  is  the  respondent, 
merely  because  the  proceedings  are  instituted 
007*1  on  the  *instance  side  of  the  admiralty, 
to  be  ousted  of  his  defense,  and  not  to  be  per- 
mitted to  show  tliat  no  trespass  wascommttled. 

What  is  a  tort  of  which  a  court  of  admiralty 
has  Jurisdiction?  {Vide  Cookli^'s  United 
Slates  Admiraliv,  p.  31.  where  Judge  Story 
enumerates  the  different  injuries  redressed  by  a 
court  of  admiralty;  see,  also,  p.  334,  336,  note 
a.)  The  passages  referred  to  describe  the  vari- 
ous injuries  for  which  legal  redress  can  be  ob- 
tained, and  point  out  the  particular  remedies; 
and  yet  there  is  nothing  like  a  claim  for  dam- 
ages because  the  property  was  not  condemned ; 
but  they  refer  to  the  legality  or  illegality  of  the 
seizure;  and  in  the  last  reference  it  is  said,  "if 
DO  proceeding  is  instituted,  as  is  sometimes  the 
case  when  the  captor  himself  has  become  con- 
vinced of  the  invalidity  of  the  capture,  or  the 
captured  property  has  been  lost  by  recapture  or 
otherwise,  the  injured  party  may,  in  such  case, 
himself  l)ecome  the  primary  actor,  by  calling 
on  the  captor  to  proceed  to  adjudication,  and 
at  the  same  time  invoking  thd  justice  of  the 
court  to  award  damages,  if  the  capture  shall  be 
adjudged  to  have  been  tortious;"  not  because 
the  captor  had  not  proceeded  to  adjudication. 

In  Wheaton  on  Captures,  p.  280,  sec.  18,  the 
same  redress  is  pointed  out.  "  If  the  captors 
omit  or  delay  to  proceed  to  the  adjudication  of 
the  property,  any  person  claiming  an  interest 
in  the  captured  property  mav  mainlain  a  moni- 
tion agunst  them,  citing  them  to  proceed  to 
adjudication;  which,  if  they  do  not  do,  or  show 
cause  why  the  property  should  be  condemned, 
it  will  be  restored  to  the  claimants  proving  an 
interest  therein;  and  this  process  is  often  re- 
sorted to  when  the  property  is  lost  or  destroyed 
through  the  fault  or  negligence  of  the  captors, 
in  order  to  obtain  a  compensation  in  damages 
for  the  unjust  seizure  and  detention." 

In  3  Wheat.,  App..  p.  U,  it  is  said:  "If 
the  captors  unjustinably  neglect  to  proceed 
to  adjudication,  the  court  will,  in  case  of  resti- 
tution, decree  demurrage  against  them,"  and 
cites  The  Madonjiadel Burao,  4  Rob.,  169;  TTie 
Gorier  Maratimo,  1  Rob.,  387;  Ths  Peacock,  4 
Rob.,  185;  The  Anna  Catherina,  tt  Rob.,  10. 

Hence,  whenever  a  restitution  in  value  U  de- 
creed, it  is  upon  the  ground  that  there  would 
have  been  a  restitution  of  the  property  valued, 
and  no  case  cited  by  the  learned  counsel  con- 
troverts tills  posltioD. 

(The  ooansel  then  proceeded  to  comment 
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upon  the  following  cases:  Tlie  Luey,  S  Rob., 
208:  TheHuldah,  3  Rob.,  236;  The  Madonna 
dd  Burto.  4  Rob..  169;  The  St.  Juan  Baptitta, 
5Rob.,»8;  TheWOMmtberff.snoh.,!^;  The 
Lively.  1  GallisoD.  819:  The  FUtettt/,  3  Dodson, 
381 ;       Rover,  3  Gallison,  330.) 

Various  Acts  of  Congress  have  Ijeen  referred 
to,  to  show  that  it  is  the  duty  of  a  captor  to 
bring  in  captured  property,  and  pro<»ed  to  ad- 
judication. •This  general  principle,  J*508 
It  has  been  before  stated,  is  admitted.  It  is  not 
contended,  in  Iiebalf  of  respondent,  that  a  cap 
tor  may,  at  his  pleasure,  under  any  circum- 
stances, disregard  the  injunctions  of  the  law, 
omit  to  bring  his  prize  into  court,  convert  it 
into  mnney,  and  retain  it  in  his  own  hands. 
The  maintenance  of  such  principles  is  not  nec- 
essary to  his  defense  in  this  suit. 

But  I  would  ask.  is  a  veil  to  be  thrown  over 
the  conduct  of  the  libefanis  or  their  agents?  Is 
the  fact  to  be  kept  out  of  view,  that  the  master 
of  the  Admittance  sailed  from  New  Orleans 
with  the  intent  to  trade  with  the  enemy,  and 
did  in  fact  trade  with  the  enemy?  Will  this 
court  aid  an  unworthy  claimant?  "It  is  a  good 
moral  and  legal  principle,  that  a  man  must 
come  into  a  court  of  justice  with  clean  hands, 
and  that  the  taw  will  not  lend  its  aid  to  a  per- 
son setting  up  a  violation  of  law  on  the  face 
of  his  claim.^'  (Wheat,  on  Captures,  325.) 

7**4!  Anna  Maria,  2  Wheat.,  838.  Cht^ 
JuMtice  Marshall  says:  "To  sustain  the  claim 
of  the  libelants,  the  first  point  to  be  established 
is  the  fairness  of  the  voyage." 

The  Qran  Para,  7  Wheat.,  483.  "A  claim 
founded  on  piracy,  or  any  other  act,  which,  in 
the  general  estimation  of  mankind,  is  held  to 
be  illegal  or  immoral,  might,  I  presume,  be 
rejects  in  any  court  on  that  ground  alone." 
And  is  not  the  present  claim  founded  on  an  il- 
legal act?  The  demurrer  admits  the  lllepd 
act.  and  yet  the  claim  is  for  restitution. 

l%e  BeUo  G»Tun«*,  6  Wheat ,  169.  "But 
can  a  citizen  of  this  country,  who  has  violated 
its  laws,  ever  be  recognized  in  our  rourts  as  a 
le^l  claimant  of  the  fruits  of  his  own  wrongT" 

It  will  be  perceived,  by  referring  to  the  an- 
swer of  the  respondent,  and  the  amendment  to 
the  answer,  that  the  seizure  may  be  jastifled  on 
two  grounds:  first,  a  trading  with  the  enemy; 
and,  second,  that  it  was  the  property  of  toe 
enemy.  {ITie  Rugen,  1  Wheat..  74.)  It  ii 
important,  in  the  view  now  about  to  be  taken, 
to  ascertain  the  national  character  of  the  libel- 
ants. The  libel  states  they  werojieutrals,  some 
of  them  subjects  of  the  Queen  of  Si»in,  and 
the  others  subjects  of  France.  This  is  denied 
by  the  answer,  which  avers  that  they  were  resi- 
dent merchants  of  Mexico,  conducting  there  a 
commercial  establishment — a  fact  t)e^ond  flis- 
pute.  "  If  a  person  has  a  residence  m  a  hoa- 
tile  country,  and  conducts  a  commercial  eetab 
lisbment  there,  notwithstanding  his  place  of 
birth,  he  will  be  considered  as  an  enemy  in  re- 

fard  to  hi3  commercial  operations."  (1  Kent, 
4.  75.) 

Then  the  llbelwts  must  be  considered  as  bel- 
ligerents, and  this  must  be  taken  as  admitted 
by  the  demurrer. 

Was  condemnation  necessary  to  devest  the 
libelants  of  the  property? 

*ln  OtUUm  V.  Hoift,  S  Wheat.,  it  [*SOO 
was  decided  that  a  forfeiture  attached  in  rem 
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It  the  moment  the  offeiue  was  committed,  and 
tbe  propertv  was  instantly  devested,  so  that  no 
Klkm  could  be  maintained  for  the  subsequent 
■azure.  This,  it  is  s^d,  was  a  case  of  a  stat- 
nte  forfeiture,  and  has  no  anaktey  to  the  t^uee- 
tjoo  under  conaideiBtion;  but  it  is  submitted 
Ikat  it  iiBS  an  important  bearing,  basmuch  as 
Ii  ahowB  that  whatever  may  be  Ihe  subsequent 
ooaduct  of  a  captor,  an  action  cannot  be  main- 
tiioed  aeainst  him. 

The  Mart,  1  G^alllaon,  192.1  In  this  case  it 
will  be  found,  that  upon  principles  of  common 
law  tbe  followioK  proposltiona  were  discussed 
bjjvdge  Story: 

1.  What  is  the  interest  or  rigfat  which  at- 
tawbes  to  the  government  in  forfeitures  of 
propoly,  before  any  act  done  to  vindicate  its 
diiins? 

1  What  is  tbe  operation  of  such  act.  done  to 
vindicate  Its  claim,  as  to  the  (lender  and  as  to 
ttnosers? 

And  the  conclusions  he  arrived  at  were — 
lit,  "That  an  absolute  property  vested  in 

tbe  United  Slates  when  actual  seizure  was 

made." 

2d.  '*Thst,  asagainsttheoffenderorhisrep- 
resentatives.  upon  seizure,  the  title,  by  opera- 
tion of  law,  relates  back  to  the  time  of  the  of- 
fense, so  as  to  avoid  all  mesne  acts." 

Tbeo,  upon  the  authority  of  this  case,  it  is 
■nbmitted  that  the  libelants  were  absolutely 
detested  of  their  properly  upon  the  commis- 
■ioQ  of  the  offense.  A  captor  may  destroy 
property.  (1  Kent,  104.)  "Sometimes  cir- 
comatances  will  not  permit  property  captured 
at  sea  to  be  sent  into  port,  and  the  captors  in 
uich  cases  may  either  destroy  it  or  permit  the 
(mrinal  owner  to  ransom  it. 

There  are  decisions  to  the  effect  that  it  re- 

J aires  a  sentence  of  condemnation  to  change 
le  property,  but  this  applies  to  a  neutral  pur- 
diaser;  as  in  the  case  of  The  Flad  Oyen,  1 
Rob.,  117,  the  substance  of  which  decision  was, 
Uiat  lite  owner  could  have  restitution  of  bis 

K party  from  a  neutral  vendee,  unless  it  had 
n  condemned  to  the  captors ;  and  the  reason 
(rf  this  is  obvious,  tbe  neutral  purchaser  cau 
only  lake  (hat  which  his  condition  of  neutral- 
ity permits  him  to  take;  and  when  he  takes  the 
pHYiperty  without  condemna'ion  from  the  cap- 
tore,  be' occupies  the  position  of  a  captor, which 
M  incon^lsient  with  his  neutrality. 

In  OoM  V.  Witlieni.  3  Burr..  694,  Lord  Mans- 
field says,  "  the  property  is  not  changed  so  as 
5IO*j  to  bar  the  owner,  in  favorof  a*vendee. 
or  recaptor,  (ill  there  has  been  a  sentence  of 
coDilctnoalion,"  intimaliug  that  it  is  changed 
without  condemnation  so  as  to  bar  the  owner 
io  a  claim  against  the  captor. 

In  1  Kent,  101,  it  is  said:  "  When  a  prize  is 
taken  at  sea,  it  must  be  brought  with  due  care 
bto  some  convenient  port  for  adjudication  by 
I  competent  court;  though  strictly  speaking, 
as  between  the  belligerent  parties,  the  title 
pwses  and  is  vested  when  the  capture  is  com- 
plete; and  *' this  question  never  arises  but  be ' 
tween  the  original  owner  and  a  neutral  pur- 
charing  from  the  captor,  and  between  the  orig- 
inal owner  and  a  recaptor." 

n«  .idreniurs,  8  Crunch,  226.  The  Advent- 
ure was  an  English  ship,  seized  by  the  French. 

l-^Thls  case  more  particularly  applies  to  the  first 
cnmnd  of  seisure— ^radlm  with  the  enemy." 
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The  French  captors  made  a  donation  of  her 
to  the  crew  of  an  American  brig.who  brought 
her  into  Norfolk,  and  claimed  her  as  tbeir 
propertv,  acquired  by  tbe  doniOion  of  the  cap-  . 
tors.  Mr.  Juatiee  Johnson.  In  dellveiing  t£e 
opinion  of  this  court,  says:  "As  between  the 
belligerents,  the  capture  undoubtedly  produces 
a  complete  devestlture  of  property. 

Admiiting  the  principle  supposed  to  be  de- 
cided in  the  case  of  Price  v.  ^oble,  4  Taunt., 
123,  to  be  correct,  .that  the  property  was  not 
changed,  because  there  was  a  apes  reeuperandi, 
it  would  not  affect  this  case,  the  property  hav- 
ing been  brought  ir^'ra  pretidia;  ana  thia  may 
be  also  observed- of  tbe  reference  to  15  Vin. 
Abr.,  51. 

In  the  case  of  Camden  v.  Home,  6  Bro.  F.C., 
2  H.  B.,  the  statute  expressly  vested  the  right 
in  the  captor  after  adjudication. 

On  these  grounds  it  is  submitted  thai,  con- 
demnation was  not  necessary  to  devest  the  libel- 
ants of  their  ijroperty. 

It  is  urged,  in  behalf  of  the  libelsntB,  that 
tbe  government  has  asserted  and  can  ass^  no 
rights  here;  and  if  the  defense  is  held  avail- 
able, it  will  place  the  "whole  proceeds  of  this 
valuable  cargo  in  the  pocket  of  the  respond- 
ent." W  hat  will  or  will  not  go  into  the  pocket 
of  the  respondent,  is  a  question  not  pertinent 
to  the  Issues  presented  the  record;  but,  it 
may  be  observed,  that  one  half  of  the  property 
in  question,  if  lawful  prize,  belongs  to  the 
government;  and  upon  the  institution  of  this 
suit  it  asserted  its  rights  so  far  as  to  employ 
counsel  for  the  respondent. 

By  directions  from  tbe  Navy  Department, 
tbe  proceeds  of  the  sale  of  the  ship  and  cargo 
were  not  distributed,  but  were  sent  into  the 
United  Stales,  and  placed  in  tbe  Treasury, 
where  they  now  are,  a  circumstance  which,  it 
is  believed,  was  known  to  the  libelants;  and  if 
they  bad  thought  proper  to  institute  proceed- 
ings calling  on  the  respondent  to  bring  in  the 
proceeds,  they  would  have  been  forthcoming. 
The  property  has  not  been  '"illegally  [*511 
or  unjt^titlably  "  converted,  and  under  the  au- 
thority of  the  case  of  The  Sole,  6  Rob..  324, 
tbe  proceeds  are  entitled  to  the  privilege  of 
prize  property,  and  subject  to  the  judgment  of 
the  court. 

There  is  not  a  smgle  circumstance  connected 
with  tills  seizure  which  can  justify  the  impu- 
tation of  misconduct.  For  reasons,  which 
were  conclusive  in  the  mind  of  the  respondent, 
lie  directed  an  officer  to  board  and  seize  tbe 
Admittance.  Upon  the  examination  of  her 
papers,  it  was  at  once  seen  that  his  reasons 
were  well  founded.  The  deceptive  clearance, 
tbe  erasures  upon  tbe  bills  of  lading,  the  false 
entries  in  the  log  book,  Ibe  position  of  the  ship 
on  the  coast  of  Mexico  when  she  bad  cleared 
fur  Honolulu,  were  all  circumstances  Indicat- 
ing guilt.  The  subsequent  tcFtimony  of  Ibe 
mate  of  ihc  Admittance,  that  she  bad  been 
sailing  under  false  colors,  answering  private 
signals  given  from  various  points  on  the  shore, 
receiving  and  answering  written  communica- 
tions, her  name  on  the  stern  concealed  with 
canvas,  tbe  captain  expressly  avowing  bis  in- 
tention of  discharging  his  cargo  at  some  port 
or  place  in  possession  of  the  enemy,  and  ex- 
pressing a  fear  of  falling  in  with  an  American 
man-of-war,  affords  the  most  conclusive  evi- 
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dence,  that  lo  hare  acted  otherwise,  the  rc- 
apondent  would  have  been  justly  chargeable 
with  a  violatioD  of  his  duly. 

The  condition  of  the  ship,  the  want  of  stores, 
and  his  inability  to  furnish  a  prize  crew,  ren- 
dered it  impossible  to  send  her  into  any  port 
of  the  United  States:  a  state  of  thiogs  which 
had  been  contemplated  by  the  instructions  he 
received  from  bis  superior  in  command.  He 
therefore  proceeded  to  Monterey,  and  libeled 
the  ship  in  the  aforementioned  court,  which  he 
had  every  reason  to  believe  was  a  competent 
tribunal.  The  papers  of  the  Admittance  were 
then  filed,  and  finally  transmitted  to  the  Navy 
Department,  copies  of  which  have  been  fur- 
nished the  counsel  of  the  Iil)e1ant8,  and  they  are 
referred  to  and  make  a  part  of  the  respond- 
ent's answer. 

There  are  two  grounds,  either  of  which,  if 
it  is  competent  for  this  court  to  consider,  as  the 
case  is  presented,  must  be  conclusiTe  agsinat 
the  llbeiante. 

lat  What  atithority  have  the  libelants  to  ap- 
pear and  claim  an  interest  in  the  cargo?  They 
were  belllKerents.  The  libel  states  that  the 
cargo  "was  purchased  by  order  of  Messrs.  Ru- 
bio.  Brothers  &  Co.,  subjectsof  the  Queen  of 
Spain;  the  bills  of  lading  were  made  out  in 
their  name,  and  were  subsequently  indorsed 
and  transferred  to  the  libelants;"  that  "  the 
cargo  was  shipped  at  New  Orleans  in  October. 
1846."  The  answer  avers  that  Messrs,  Rubio, 
Brothers  &  Co.  were  also  belligerents;  a  fact 
which  cannot  be  denied.  Then,  how  could 
SI 2*]  Ihey  acquire  property  *by  a  purchase 
at  New  Orleans  during  the  war?  Was  a  right 
of  property  ever  vealed  in  either  Rubio, 
Brothers  &  Co.  or  the  iibelantsT  <  VkU  1  Kent, 
67.  and  the  authorities  there  cited.) 

3d.  Does  not  the  Inlervenlion  of  peace  bar 
the  claimants.  "Captured  property  remains 
in  the  same  condition  in  which  the  treaty  finds 
it.  and  it  is  tacitly  conceded  to  the  possessor. 
The  intervention  of  pence  cures  all  defects  of 
title."   (I  Kent.  ch.  5.  Ill;  ch.  8.  169,) 

Hi*  SeJiooner  Sophie,  6  Rob.,  13H.  Sir  Will- 
lam  Scott  says:  "I  am  of  opinion  that  the  title 
of  the  former  owner  is  completely  barred  by 
the  intervention  nf  peace,  which  has  the  effect 
of  quieting  all  titles  of  po«ee8»ion  arising  from 
the  war, "  and  this  was  decided  in  a  cause  where 
the  captured  Vessel  claimed  barl  DOt  been  con- 
demned. 

Upon  these  views,  the  respondent  prays  that 
ao  much  of  the  judgment  of  the  Circuit  Court 
as  sustains  the  first  demurrer,  may  be  reversed, 
and  that  the  residue  of  said  judgment  may  be 
affirmed  with  costs. 

Mr.  Chief  Jvxtice  Taney  delivered  the  opin- 
ion of  the  court: 

Thin  rase  Bri^efi  upon  the  capture  of  the 
ship  Admiiianre  during  tlic  late  war  witli 
Mexico,  by  the  United  States  sloop  of  war 
Portsmouth,  commanded  by  Captain  Mont- 
gomery. 

The  Admittance  was  an  American  vrawel.and 
after  wat  was  declared,  «»iicd  fmm  New  Or- 
leans, with  a  valuable  cargo,  shipped  at  that 

glace.  She  cleared  out  for  Hnnolidu,  In  the 
nndwlch  Islands;  and  was  found  by  the 
Portsmouth  at  S^nt  Jose  on  the  coast  of  Cali- 
fornia, trading,  as  it  isalleged,  with  the  enemy. 
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I  Before  this  capture  was  made,  a  prize  court 
had  been  ef^tablisbed  at  Monterey,  in  Califor- 
nia, by  tlie  military  o£Bcer,  exercising  the 
functions  of  Governor  of  that  province,  which 
had  been  laliea  possession  of  by  the  American 
forces.  A  chaplain,  belonging  to  one  of  tbe 
ships  of  war  on  that  station,  was  appointed  Al- 
calde of  Monterey,  and  authorized  to  exercise 
admiralty  Jurisdiction  In  cases  of  capture  The 
court  was  establitihed  at  the  request  of  Com- 
modore Biddle,  the  naval  commander  on  thtt 
station,  and  sanctioned  by  the  President  of  the 
United  Stat^,  upon  the  ground  that  prize 
crews  could  not  \k  spared  from  the  squadron  to 
bring  captured  vessels  into  a  port  of  the  United 
States.  And  the  officers  of  the  squadron  were 
ordered  to  carry  their  prizes  to  Monterey,  aod 
libel  them  for  condemnation  in  the  court  above 
mentioned,  instead  of  sending  them  to  the 
United  States. 

In  pursuance  of  this  order  tbe  Admittance 
was  carried  to  Monterey,  and  condemoed  bjr 
the  court  as  lawful  prize:  and  the  vessel  aon 
cargo  sold  under  this  sentence.  The  seizure  at 
8aint*Jose  was  made  on  the  7th  of  F*S13 
April.  1847,  and  the  ship  aod  cargo  condemned 
on  the  1st  of -Tunc,  in  the  same  year. 

The  order  of  the  President,  authorizing  the 
establishment  of  the  court,  required  that  the 
proceed)!,  arisingfrom  the  rate  of  prizes,  should 
not  be  distributed,  until  a  copy  of  the  lecord 
was  sent  to  the  Navy  Department,  and  orders 
fn  relation  to  the  prize  money  received  from  the 
Secretary.  No  order  appears  to  have  been 
given  In  this  case,  and  it  would  be  presumed, 
from  the  pleadings, that  it  is  still  in  the  custody 
of  tbe  commander  of  the  Portsmouth.  It  has, 
however.been  stated  In  tbe  argumeot,and  we  on- 
derstand  is  admltted.thai  the  money  was  sent  to 
the  United  States,  and  placed  in  tbe  custody  of 
the  Treasury  Department,  where  it  still  re- 
mains. But  it  is  not  material  in  this  case  to  in- 
quire. whetJier  it  is  still  in  possession  of  Cap- 
:  tain  Montgomery,  or  in  the  custody  of  the  Sec 
retary  of  the  Treasury.  It  could  not,  In  either 
case,  affect  the  decision.  This  if*  the  case  as  it 
appears  on  the  record,  and  adraisdons  in  the 
argument.  It  comes  before  the  court  on  tbe 
following  pleadings: 

The  claimants,  nn  the  6th  of  June.  I848.flled 
a  libel  in  the  Admiralty  Court  fur  the  District 
of  Columbia,  against  the  captor,  slatini;  that 
.  they  were  the  owners.of  tbe  cargo  of  the  Ad- 
mittance; that  they  were  subjectsof  Sp«in,aDd 
neutrals  in  the  war  between  this  country  aod 
Mexico:  thai  the  Admittance  sailed  on  a  law- 
ful voyage:  that  the  vessel  and  cargo  were 
seized  at  Saint  Jose  by  Captain  Montgomery  as 
prize  of  war.  without  any  lawful  or  probable 
cause;  that  the  vessel  and  cjirgo  were  not 
broueht  to  the  United  Stales,  nor  proceeded 
Sfrainst  as  prize  of  war  in  any  court  having  juris- 
diction to  adjudicate  upon  tbe  lawfulness  of  the 
capture ;  but  were  unlawfully  sold  and  diqiosed 
of  by  Captain  Montgomery,  who  thereby  bad 
put  it  out  of  his  power  to  proceed  to  any  lawful 
adjudication  upon  the  legality  of  the  capture, 
and  had  thus  made  himself  a  trespasser  ab  imtio, 
independently  of  any  lawful  or  probable  cwiae 
for  the  original  seizure.  They  pray,  there- 
fore, that  he  may  be  compelled  to  bring  the 
cargo  within  the  juriadiction  of  the  court.or  of 
some  other  court  of  the  United  Statea.  anil  i&- 
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-stitute  proceediiif^  ai^inst  the  property,  and 
fthow  llut  there  was  lawful  or  probable  cause 
for  the  seizure,  and  have  the  fwme  adjudicated 
upon  b?  some  court  of  the  United  Slates  hav- 
ing full  jurlBdiciioD  io  the  matter;  and  that 
readtation  fif  the  goods  or  the  value  thereof 
may  be  awarded  to  the  Hbehuits,  with  damages 
for  the  unlawful  seizure. 

Captain  Mootsomery  appeared  and  answor- 
«d.and  admitted  that.as  commander  of  the  Unit- 
ed Slates  ship  Portsmouth,  he  seized  and  took 
the  Admittance  at  Saint  Jose  as  lawful  prize; 
and  joatifies  the  seizure  upoa  the  jtround  that 
514"]  she  sailed  from  *New  Orleans  with  the 
deaigD  of  nwling  with  the  enemy;  that  she  did 
in  fa£t  bold  illegal  intercourse  with  them,  and 
dircharged  a  part  of  her  cargo  at  Saint  Jose. 
And  the  respondent  exhibits  with  his  answer, 
and  as  a  part  of  it.suodry  paprers  received  from 
Peter  PetersoD,  the  master  of  the  Admittance, 
tugether  with  her  log-book  and  the  deposition 
of  her  mate. 

The  respondent  further  states  that  it  was  Im- 
pooible  for  him,  Gonsisiently  with  tfae  public 
nterest,  to  send  the  Admittance  to  any  port  of 
the  United  States;  and  that  he  carried  her  be- 
fore the  Prize  Ck)urt  hereinbefore  mentioned,  at 
Hoottfey,  where  she  was  condemned  with  her 
carzo  as  lawful  iHlze;.and  exhibits  the  pro- 
«eeainf{a  of  that  ixnirt  as  a  part  of  his  answer, 
and  relies  on  this  condemnation  as  a  bar  to 
the  present  proceedings  on  behalf  of  the  claim- 
ants. 

To  tida  answer  the  libelants  put  in  two  de- 
murrers. 

1.  To  HO  much  of  the  answer  as  reliee  upon 
the  condemnation  at  Monterey  as  a  bar. 

2.  To  so  much  of  the  answer  as  relies  upon 
the  acts  of  the  captain  and  crew  of  the  Admit- 
tance as  a  justification  for  the  seizure  of  the 
ship  or  cargo  as  lawful  prize  of  war,  or  fur- 
luihing  probable  cause  for  seizure;  and  as  the 
gFTMino  for  this  demurrer,  avers  that  the  Ad- 
miralty Court  for  the  Disbict  of  Columbia  bad 
no  Jumdictfon  to  adjudicate  upon  the  question 
of  prizes  or  probable  cause  of  seizure,  as  the 
property  was  not  within  its  control,  and  could 
not  be  brought  within  It  in  consequence  of  the 
sale  in  California.  The  respondent  joined  in 
these  demurrers. 

After  these  issues  in  law  had  been  joined,  the 
respondent,  by  leave  of  the  court,  amended  his 
answer,  avcmng  in  the  amendment  that  the 
litielants,  at  the  time  of  the  shipment  at  Mew 
Orleans  and  at  the  time  of  the  seizure,  were 
domiciled  in  Mexico  aad  conducting  a  com- 
mercial establishment  in  that  country;  and 
also,  that  the  libelants  were  theowners  of  only 
a  small  portion  of  the  cargo.  But  there  is  no 
•epiication  to  this  amendment,  nor  is  it  em- 
braced in  the  Issues  of  law  nuule  by  the  de- 
Burrera.  The  omission  to  dispose  of  it,  bow- 
ever,  forms  no  objection  to  this  appeal,  as  the 
judgment  of  the  Circuit  Court  was  final,  and 
disposed  of  the  whole  case,  independently  of 
tbtsK  new  allegations. 

in  this  state  of  the  pleadings,  a  decree  was 
catered  in  the  District  Court  sustaining  both  of 
lite  demurrers,  ana  directing  the  respondent  to 
l>nog  the  cargo  within  the  jurisdiction  of  smne 
Dhitriet  Court  of  the  United  States,  and  instl- 
tule  proceedings  against  it  as  a  prize  of  war,  on 
or  before  tlie  i^y  mentioned  in  the  decree;and 
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that  in  default  thereof  the  libelants  should  re- 
cover its  value. 

This  decree  was  entered  pro  forma  in  order 
to  bring  the  case  •before  the  Circuit  [*|J15 
Court,  to  which  the  respondent  accordingly  ap- 
pealed. And  upon  tfae  argument  in  the  last- 
mentioned  court,  the  flist  demurrer  was  sus- 
tained, and  the  decree  of  the  District  Court  in 
that  respect  affirmed :  but  so  much  of  the  decree 
as  sustained  the  demurrer  to  the  answer  of  the 
respondent,  averring  sutUcient  probable  cause 
for  the  seizure  of  the  cargo,  was  reversed,  and 
a  final  decree  upon  toat  ground  rendend 
agtuust  the  libelants. 

From  this  decree  both  parties  have  appealed 
to  this  court. 

In  relation  to  the  proceedings  In  the  court  at 
Monterey  which  is  the  subject  of  the  first  de- 
murrer, the  decision  of  the  Circuit  Court  is  cor- 
rect. 

All  captures  jure  belli  are  for  the  benefit  of 
the  sovereign  under  whose  authoritj  they  are 
made;  ancT  the  validity  of  the  seizure  and  the 
question  of  prize  or  no  prize  can  bedetermined 
in  his  own  courts  only,  upon  whichlie  has  con- 
ferred jurisdiction  to  try  the  question.  And 
under  the  Constitution  oi  the  United  States  the 
judicial  power  of  the  sxneral  govemmeut  is 
vested  in  one  Supreme  Court,  and'in  such  in- 
ferior courts  as  Congress  shall  from  time  to 
time  ordain  and  establish.  Every  court  of  the 
United  States,  therefore,  must  derive  its  juris- 
diction and  judicial  authority  from  the  Consti- 
tution or  the  taws  of  the  United  States.  And 
neither  the  President  nor  any  military  officer 
can  establish  a  court  in  aconquer^fi  country, 
and  authorize  it  to  decide  upon  the  rights  of 
the  United  Slates,  or  of  individuals  in  prize 
cases,  nor  to  administer  the  laws  of  nations. 

The  courts,  establislied  or  sanctioned  in 
Mexico  during  the  war  by  the  commanders  of 
the  American  forces,  were  nothing  more  than 
the  agents  of  the  military  power,  to  assist  it  in 
preserving  order  In  the  conquered  territory,  and 
to  protect  the  Inhabitants  in  their  persons  and 
property  while  it  was  occupied  by  the  Ameri- 
can arms.  They  were  subject  to  the  military 
power,  and  their  decisions  under  Its  control, 
whenever  the  commanding  officer  thought 
proper  to  interfere.  They  were  not  courts  of 
the  United  States,  and  had  no  rigbi  to  adjudi- 
cate upon  a  question  of  prize  or  no  prize.  And 
the  sentence  of  condemnation  in  the  court  at 
Monterey  is  a  nullity,  and  can  have  no  effect 
upon  the  rights  of  any  party. 

The  second  demurrer  denies  tfae  authority  of 
the  District  Court  to  adjudicate,  because  the 
property  had  not  been  brought  within  its  juris- 
diction. But  that  proposition  cannot  be  main- 
tained; and  a  Prize  Court,  when  a  proper  case 
is  made  for  Its  interposition,  will  proceed  to  ad- 
judicate and  condemn  the  captured  property  or 
award  restitution,  although  it  is  not  actually 
in  tfae  control  of  the  court.  It  may  always  pro- 
ceed in  rem  whenever  the  prize  or  proceeds  of 
the  prize  can  be  traced  to  the  hands  of  any  per- 
son whatever. 

*A8  a  general  rule,  it  is  the  duty  of  [*5  lO 
the  captor  to  bring  it  within  the  jurisdiction  of 
a  Prize  Court  of  the  nation  to  which  he  belongs, 
and  to  institute  proceedings  to  have  it  a>n- 
demned.  This  is  required  by  the  Act  of  Con- 
gress in  cases  of  capture  by  ships  of  war  of  the 
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United  States;  and  this  Act  merely  enforces  the 
performance  of  a  duty  imposed  upon  the  captor 
ny  the  law  of  nations,  which  in  ail  civilized 
countries  secures  to  the  captured  a  trial  in  a 
court  of  competent  jurisdiction  before  he  can 
finally  be  depriTed  of  his  property. 

But  there  are  cases  where,  from  existing  cir- 
cumstances, the  f»ptor  may  be  excused  from 
the  performance  of  this  duty,  and  ma^  sell  or 
otherwise  dispose  of  the  property  before  con- 
demnation. And  where  the  commander  of  a 
national  ship  cannot,  without  weakening  in- 
coDTeniently  the  force  under  bis  command, 
spare  a  sufficient  prize  crew  to  man  the  capt- 
ured Teasel ;  or  where  the  orders  of  his  ^vem- 
ment  prohibit  him  from  doing  so,  be  may 
lawfully  sell  or  otherwise  dispose  of  the  capt- 
ured property  in  a  foreign  country;  and  may 
nfterwarda  proceed  to  adjudication  in  a  court 
of  the  United  States.  (4  Cr.,  298;  7  Jd..  428; 
3  Gall..  368  ;  2Wheat..  App.,  11, 16;  I  Kent's 
Com.,  359  ;  6  Rob..  138,  194,  329,  257.) 

But  if  no  sufficient  cause  is  shown  lo  justify 
the  sale,  and  the  conduct  of  the  c^tor  has 
been  unjust  and  oppressiTe,  the  court  may  re- 
fuse to  adjudicate  upon  the  validity  of  the  capt- 
ure and  award  restitution  and  damiiges 
against  the  captor;  alibough  the  seizure  as 
prize  was  originally  lawful,  or  made  upon 
probable  cause. 

And  the  same  rule  prevails  where  the  sale 
was  justifiable,  and  the  captor  has  delayed,  for 
an  unreasonable  time,  to  institute  proceedings 
to  condemn  it.  Upon  a  libel  flleil  by  the  cafjt- 
ured,  as  for  a  marine  trespass,  the  court  will 
refuse  lo  award  a  monition  to  proceed  to  ad- 
iudicatioi*  on  the  question  of  prize  or  no  prize, 
but  will  treat  the  captor  as  a  wrong-doer  from 
the  beginning. 

But  in  the  case  before  us,  sufficient  cause  for 
capture  and  condemnaliou  is  stated  In  the  an- 
swer; and  the  reason  assigned  therein  is  a  full 
justification  for  not  sending  the  Admittance 
and  her  cargo  to  the  United  Slates.  And  as  to 
the  delay,  he  liad  reasonable  ground  for  be- 
lieving that  no  further  proceedmgs  were  nec- 
essuy  after  the  condemnaMon  at  Monterey. 
The  court  bad  been  constituted  with  the  sanc- 
tion of  the  Executive  Department  of  the  gov- 
ernment, under  whose  orders  he  was  acting; 
and  it  had  condemned  the  veasel  and  cargo  as 
prize,  and  ordt-rcd  Ihem  to  be  sold.  And  if, 
as  seems  to  be  conceded  in  the  argument,  the 
proceeds  were  paid  over  lo  the  government  to 
await  its  further  ordeni,  and  still  remains  in  its 
hands,  certainly  no  laches  or  neglect  of  duty 
in  any  respect  can  be  imputed  to  the  respond- 
ent. % 

017*]  'Inasmuch,  therefore,  as  the  answer 
alleges  a  sufficient  cause  for  selling  the  proper- 
ty before  condemnation,  and  also  for  not  pro- 
ceeding; against  it  in  a  court  of  competent  ju- 
risdiction, the  respondent  has  forfeited  none  of 
the  rights  which  he  acquired  by  the  capture. 
And,  as  the  District  Court  had  ^jurisdiction .  the 
itecond  demurrer  ought  to  have  Iwen  overruled, 
and  an  order  passed  directing  Captain  Mont- 
comery  to  institute  proceedings  by  a  certain 
day  lo  condemn  the  pr()pert)'  (giving  hira  rea- 
sonable lime);  and  that  upon  his  failure  lo 
comply  with  the  order,  the  court  should  pro- 
ceed on  the  libel  filed  against  him  for  a  ma- 
rine trespass,  and  award  such  damages  as  the 
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libelants  might  show  themselves  entitled  to  de- 
mand. 

The  necessity  of  proceeding  to  condenuaiion 
as  prize,  does  not  arise  from  any  distinctioD  Ik- 
tween  the  Instance  Court  of  Admiralty  and  the 
Prize  Court.    In  England,  tbev  are  different 
courts;  and  although  the  jurisaiction  of  eadi 
of  them  is  always  exercised  by  the  nmeperaoD, 
yet  he  holds  the  offices  by  different  cooiinis- 
sions.     But,  under  the  Constitution  of  the 
United  States,  the  Instance  Court  of  Admiralty 
and  the  Prize  Court  of  Admiralty  are  the  same 
court,  acting  under  one  commission.  Still, 
however,  Ibe  property  cannot  be  condemned 
as  prize,  upon  this  libel ;  nor  would  its  diraiis-  i 
sal  be  equtTalentto  a  condemnation,  nor.recog-  ! 
nized  as  such  in  foreign  courts.   The  Hbelanla  i 
allege  that  the  goods  were  neutral,  and       lia-  , 
ble  to  capture;  and  their  right  to  them  cannot  i 
be  devested  until  there  is  asentenceof  condem-  I 
nation  against  them  as  prize  of  war.    And,  ; 
as  that  sentence  cannot  be  pronounced  in  the  | 
present  form  of  the  proceeding,  it  becomes  nee-  i 
easary  to  proceed  in  the  prize  jurisdiction  of  the  j 
court,  where  the  property  may  be  condemned 
or  acquitted  by  the  sentence  of  the  court,  sod 
the  'whole  controversy  be  finally  settled.  (4  Or., 
241;  Ro-te  v.  Himely.  2  Wheat.  App..  41,  48;  1 
Kent's  Com..  101.  102;  6  Rob..  48;8  Id.,  19S: 
2  Gan.,S68:2  7(/.,  240.) 

But  the  Circuit  Court  erred  In  giving  flnal 
judgment  against  the  libelants,  upon  the 
ground  that  the  answer  showed  probable 
grounds  for  the  seizure.  Tlie  question  of  prob- 
able cause  is  not  presented  in  the  present  Bti«e 
of  the  proceedings,  and  cannot  arise  until  the 
validity  of  the  capture  is  determined.  If  it  turn 
out,  upon  the  flnat  hearing  upon  the  anestim 
of  prize  or  no  prize,  that  the  vessel  ana  car^ 
were  liable  to  capture  and  condemnatioo.  it 
would  nccesitarily  follow  that  there  was  not 
only  probable  cause,  but  f^ood  and  sufficient 
cause,  for  the  seizure.  And  if,  on  the  contrary, 
it  should  be  found  that  they  were  not  liable  to 
capture,  as  prize  of  war,  the  libelants  would 
be  entitled  to  restitution,  or  the  value  in  dam- 
ages, although  the-  strongest  probaUlidn  ap- 

g eared  against  them  at  the  time  «f  the  sdzure. 
rolMtble  cause  or  not  becomes  material  (Mily 
where  restitution  is  awarded,  and  "the  [•fll» 
littelants  claim  additional  damages  for  the  in- 
jury and  expenses  sustained  from  the  seizure 
and  detention.  It  applies  only  to  these  addi- 
tional damages:  and  however  strong  tbe 
grounds  of  suspicion  may  have 'been,  ills  no 
bar  to  restitution,  if  the  claimant  canabow  thit 
tbe  goocb  which  he  claims  belonged  to  him, 
were  neutral,  and  that  nothing  had  been  done 
that  subjected  them  to  capture  and  ooodemu- 
tion. 

The  judgment  of  the  Circuit  Court  must 
therefore  be  reversed,  and  a  mandate  awardtd, 
directing  ihe  case  to  be  remanded  to  the  Dis- 
trict Court,  to  be  there  proceeded  In  according 
to  the  rules  and  principles  stated  in  this  <^d- 
ion. 

The  appeal  on  the  part  of  the  rcnpondent  is 
dismissed.  Tbe  decision  upon  the  matter  in 
controversy  was  in  his  favor,  aad  the  qaertioD 
of  law  decided  against  him  on  tbe  first  demur- 
rer, was  open  for  argument  upon  the  appeiU  of 
the  libelants.  There  was  no  ground,  thotfon^ 
for  this  appeal. 

HoiMID  IS. 
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Statk  of  Pbhmbtltania  v.  The  Whebling,  Ac.,  Bbidgb  Co.  et  al. 
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Order  in  Jeeker  et  ai.  v.  Montgomery. 
This  cause  came  on  to  be  heard  oq  the  tran- 
acript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  asd  for  the  County  of  WashingtoD, 
•od  was  argued  by  coudmI;  on  coasideration 
vlwKof,  it  u  DOW  here  ordered,  adjudged  and 
dccteed  by  this  court,  tliat  the  decree  of  the 
■M  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
tliis  cause  be,  and  the  same  is  hereby  remanded 
to  the  Bsid  Circuit  Court,  for  further  proceed- 
bn  to  be  had  tbereiu  in  conformity  to  the 
<^Dioo  of  this  court. 

Order  in  Montgomery  v.  Jeeker  et  al. 

This  cause  came  on  to  be  heard  on  the  tran- 
icript  of  the  record  from  the  Circuit  Court  of 
tlte  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  Countv  of  Washington, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  u  now  nere  ordered,  adjudged  and 
decreed  by  this  OMirt,  that  this  cause  be,  and 
the  SMne  is  hereby  dismissed,  with  coats. 

Ber'c  1  Curt..  288. 
8.  C.  18  How.,  III. 

aied-U  How..  111.  121 ;  20  How.,  888 ;  S  Wall.,  OR, 
Wi  9  WalL,  133 ;  Blatchf.  Pr..  8, 90, 121. 127, 148, 173, 
n;l  Cure.  288.  Sn. 


TEIE  STATE  OF  PENNSYLVAITIA,  Com- 
ptainant, 

V. 

THE  WHEELING  AND  BELMONT 
BRIDGE    COMPANY,  WILLIAM  OT- 

TERSON,  AKD  GEORGE  CKOFT. 

Ohio  Biter  i»  a  public  highway —  Virginia  law 
authorizing  bridge  aoroia  the  Ohio  at  Wlieeling, 
without  a  draw,  uncomtitvtional — bridge  w  a 
nuimnce,  being  an  obstruction  to  navigation — 
ivjunetion  granted  for  %tt  remotal  orelevatiem. 

The  State  of  Pennsj'lvAnla  having  constructed 
ttnes  of  caoaJ  and  rallroBd.  nnd  otber  means  of 
baTelaod  transportalfon.  whicb  would  be  Injured 
In  their  rewnues  by  tbe  obstruction  in  the  Klver 
Ohio,  created  by  a  bridge  at  Whct'llng,  bas  asuf- 
fideoUr  direct  interest  to  sustain  sn  apnlicatlon  to 
B19*]  this  court.  Id  the  exercise  of  original  ■Juiis- 
dlctlOD,  tor  an  InJunctiOD  to  remove  the  obstruc- 
UoD.  Tbe  remedy  at  law  would  be  Incomplete. 

It  Is  adm:tted  that  the  federal  courts  have  no  ju- 
rtedlctlon  of  common  law  offenses,  and  that  there 
It  nu  abstract,  pervading  priuciple.  of  tbe  common 
bw  of  the  UnfoD  under  wblcb  this  court  can  take 
Jurisdiction ;  and  that  the  case  under  consld'-ration 
la  mbject  Ut  the  same  rules  of  action  as  If  tbe  suit 
bad  been  i-ommenced  in  the  Clrouit  Court  for  the 
Dtstiict  of  Virginia. 

Bi)t  chancery  Jurisdiction  ia  conferred  on  the 
court*  of  the  United  States  by  the  Constitution, 
Dnder  certain  limitntlons;  an<Lundcr these  limit- 
ations, the  usavesof  tbo  High  Court  of  Chancery, 
In  England,  which  have  been  adopted  as  rules  by 
this  court,  furnish  tbe  chancery  law  which  Is  exer- 
cised in  all  the  States,  and  even  In  those  where  no 
state  chancery  system  exists. 

ULder  this  system,  where  relief  can  be  given  by 
the  Knglish  chancery,  similar  relief  may  be  given 
by  tbe  courts  of  the  Union. 

Note.— When  an  iiiiunctUm  will  be  granted 
aoaitut  a  nuinance.  See  note  to  Irwin  v.  Dlxlon,  9 
How.,  10. 

L^islation  authorizing  bridges  upon  navigable 
nrers.  Tbe  extent  and  effect  of  the  decision  of 
this  caw,  explained  SlUiman  v.  Hudson  Hlv.  Br. 
Co.,  4  Blatcbf..  aaS. 
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An  ipdjctmcnt  against  a  bridge,  as  a  nuisance,  by 
the  United  States,  could  not  be  sustained ;  but  a 
proceeding  against  it,  on  tbe  ground  of  a  private 
and  Irreparable  Injury,  may  be  susialoed,  at  tbe 
Instance  of  an  Individual  or  a  corporation,  either  In 
the  Federal  or  State  Courts. 

In  case  of  nuisance,  if  the  obstruction  l>e  unlaw- 
ful and  the  injury  Irreparable,  by  a  sultatoommoa 
Taw,  tbe  Injured  party  may  claim  tbe  extraordinary 
protection  of  a  court  of  chancery. 

The  Ohio  Is  a  navigable  stream,  subject  to  the 
commercial  power  of  Congress,  which  has  been  ex- 
ercised over  It ;  and,  if  the  Act  of  Virginia  author- 
ized the  structure  of  the  bridge,  so  as  to  obstruct 
oavlgation.  It  would  afford  no  JustlflcatloD  to  the 
Bridge  Company. 

Congress  has  sanctioned  the  compact  made  be> 
tween  Virgfnia  and  Kentucky,  viz. :  "  That  the  use 
and  navigation  of  tbe  River  Unio,  so  far  as  the  Ter^ 
ritory  of  Virginia  or  Kentucky  ia  concerned,  shall 
l>e  free  imd  common  to  tlie  citizens  of  tbe  Ijnited 
States,"  This  compact  Is  obligatory,  and  can  be 
carried  out  by  this  court. 

Where  there  Is  a  private  Injury  from  a  public 
nuisance,  a  court  of  equity  will  Interfere  by  in- 
junction. 

In  this  case,  the  bridge  is  a  nuisance.  This  Is 
shown  by  measuring  the  helsht  of  tbe  bridge,  and 
of  the  water,  and  of  the  chimneys  of  the  t>oats. 
The  report  of  the  commissioner,  appointed  by  this 
court  to  ascertain  these  facts,  is  equivalent  to  tbe 
verdict  of  the  Jury, 

The  report  of  the  commissioner  adverted  to  and 
commented  upon:  the  extent  of  injury  sustained 
by  tbe  boats  explained :  and  the  importance  shown 
of  maintaining  the  navigation  of  the  river. 

If  astructure  t>e  declared  to  be  anulsanoe, there 
is  no  room  for  a  calculation  and  comparison 
tween  the  injuries  and  benefits  wblcb  It  produces. 

Therefore,  unless  there  be  an  elevation  of  tbe 
lowest  parts  of  the  bridge  for  three  hundred  feet 
over  the  channel  of  the  river— not  less  than  one 
hundred  and  eleven  feet  from  tbe  low  water  mark, 
tbe  flooring  of  the  bridge  descending  from  the  ter- 
mini of  the  elevation  at  the  rate  of  four  feet  in  the 
hundred— or  some  other  pUn  shall  bo  adopted 
which  shall  relieve  the  navigation  from  obstruo- 
tlon,  on  or  before  tbe  flrst  or  February  next— the 
bridge  must  be  abated. 

(In  consequence  of  the  intimation  above  alluded 
to.  viz  :  "  that  some  other  plan  might  be  adopted  " 
than  elevating  the  bridge,  the  court,  at  ttte  request 
of  the  counpel  for  the  Dridge  Company,  referred 
the  matter  to  aa  eufrinccr.  After  reoelvlDg  his  r^ 
port,  the  court  decided  as  followal : 

The  Bridge  Company  may,  upon  their  own  re- 
sponsibility, try  whether  the  western  channel  can 
be  Improved  and  made  poRsable,  by  meana  of  a 
draw,  so  as  to  afford  a  safe  and  unobstructed  navi- 
gation for  The  larftpst  clai>8  of  boats,  having  cbtm- 
neys  eighty  feet  biKh,  when  they  canm  it  pa.ss  under 
the  suspension  bridge.  This  Is  to  be  done.  If  utall, 
before  the  first  Monday  of  February  next,  on  which 
dav  the  plaintiff  may  move  the  court  on  the  sub. 
Ject  of  the  decree. 

Tins  was  a  case  upon  the  equity  side  of  tbi» 
court,  io  the  exercise  of  original  jurisdic- 
tion. 

It  is  noticed  in  9  Howard,  647,  and  again  In 
II  Howard,  528. 

In  9  Howard,  astatementis  given  of  the  con- 
tents of  Ihe  bill  *and  answer,  and  of  [*530 
the  proceedings  in  the  case,  up  to  the  time  of 
its  rcfcrcuco  io  a  commissioner,  for  the  purpose 
of  taking  further  proofs  upon  the  points  there- 
in staled.  The  reader  is  referred  to  that  vol- 
ume for  these  proceedings. 

In  that  report  it  is  meni  ioncd  that  a  notice  of 
the  arguments  of  counsel  was  deferred  until 
the  final  decision  of  tlie  case. 

That  final  decision  baviog  talten  place  at  this 
term,  it  is  proper  now  to  note  as  briefly  us  pos- 
sible the  grounds  assumed  by  the  respective 
counsel. 

The  points  made  and  authorities  cited  by  the 
counsel  for  the  plaintiff,  were  the  following, 

viz.: 

1.  That  the  Ohio  River  la  a  public  highway 
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of  commerce,  which,  under  theCk)D8titutlon  of 
the  United  States,  has  boon  regulated  by  Con- 

fresB.  (Journal  of  Congress,  Vol.  IV.,  637, 
38;  Ordinance  of  1787,  art.  4;  Act  of  Con- 
gress Admitting  Kentucky,  1  Stat,  at  Large, 
180;  Virginia  Act  of  Assembly,  18  Dec.  1788, 
Rev.  Code.  1819,  57;  Acts  of  Congress  for 
enrolling  and  licensing  ships  or  vessels  to  be 
employed  in  the  coasting  trade,  and  for  regu 
laliag  the  same,  1  Stat,  at  Large,  305;  Act  of 
Congress  authorizing  duties  to  be  paid  at  ports 
on  the  Ohio,  4  Slat,  at  Large,  480;  Act  of 
Congress  to  improve  the  naTigation  of  the  Ohio 
River.  4  Stat,  at  Large,  82;  Acta  of  Congress 
providing  for  inspection,  &c  ,  of  ateamboata,  0 
Stat  at  Large.  304;  Committee  Report  No. 
673,  in  the  House  of  Representalives,  24th 
Congress;  Report  No.  998,  35th  Congress,  on  a 
bridge  at  Wheeling;  Report  No.  79,  38th  Con- 
rreas.  Ist  session,  on  a  bridge  at  Wheeling; 
Pennsylvania  Resolutions,  Vol.  XXIX..  Pa. 
Laws,  487,  on  a  bridge  at  Wbeeling;  P^nayl- 
vanla  Resolutions,  Vol.  XXXI.,  Pa.  Laws, 
591,  on  the  Wheeling  Bridge;  43  Ohio  Laws, 
369:  Oreen  v.  Biddle.  8  Wheat,  1;  Gordon's 
Digest,  15,  37.  176.  191,  335,  848,  438  ;  2  Madi- 
son Papers,  599,  602,  606,  614.  623.  637,  677; 
Rcralutions  of  Qeoeral  Assembly  of  Virginia, 
November,  1786;  Resolution  offered  by  dele- 
gales  from  Nortlt  Carolina,  in  Congress,  Sep- 
tember, 1788,  relative  to  the  navigation  of  the 
Himlsslppi,  Journal  of  Congress,  1788;  Reso- 
lution of  Congress,  on  the  same  subject,  Sep- 
tember, 1788,  Journal  of  Congress.  1788  ;  3 
Madison  Papers,  878;  Act  providing  for  sale  of 
Public  Land,  1  Stat,  at  Large,  464,  sec.  6;  Ly- 
man's American  Diplomacy,  800,  803, 810.  811, 
815;  Report  on  Commerce  and  Navigation, 
December  81,  1849.) 

S.  That  free  navigation  of  the  Ohio  Itiver,  as 
a  common  highway,  having  been  established 
by  regulations  of  Congress,  and  by  compact 
between  the  states,  it  cannot  lawfully  be  ob- 
structed by  force  of  any  state  authority  or 
legislation.  (Constitution  of  the  United  States, 
art.  1,  sec.  8,  clauses  3,  4.  17;  sec.  9,  clause  6; 

*Bec.  10,  clause  3;  art.  6,  1st  clause; 
GibboM  V.  Ogden,  9  Wheat.,  1;  Brmen  v.  State 
^  Maryland.  13  Wheaton,  410;  WHatm  v. 
Made  Bird  Creek  Mar^  Co..  3  Peters.  245; 
Charles  River  Bridge  v.  Warren  Bridge.  11 
Peters,  640,  543.  t)04;  JVorm  v.  Boston,  7  How- 
ard's United  States  Rep.,  388;  Oroties  v. 
Stavghter,  15  Peters,  906;  Mmtton  v.  M&ore, 
5  Wheaton,  23;  Woreeaer  v.  Georgia,  6  Peters, 
615;  iSnoon«r  v,  MeConTuU,  1  McLean's  Rep., 
3ri9;  United  States  v.  yew  Bedford  Bridge.  1 
Wood.  &  M..  401.  and  authorities  there  cited; 
CorfUld  V.  (hrj/eU.  4  Wash.  C.  C,  379;  Htdmes 
V.  Jennison,  14  Pet..  540;  LivingsUm  v.  North 
R.  S.  B.  Co.,  8  Cow.,  718.) 

8.  That  inasmuch  as  the  Wheeling  Bridge 
has  been  found  by  the  commissioner's  report  to 
be  an  obstruction  to  the  free  navigation  of  the 
Oliio  River,  It  Is  a  public  nuisance  that  may  be 
abated  by  a  court  of  equity  on  complaint  of  an 
injured  partv.-  (Hargrave's  Tract.  De  Jure 
Marix.  9,  23, '85.  87  ;  3  Thomas's  Co.  Lit.,  4; 
«  Story's  Equity,  sees.  920.  921.  934;  Eden  on 
Injunctions.  157,  158.  160,  161,  222.  228; 
Drewry  on  Injunctions, 337.  340,  249,  294;  Oty 
«f  Qeorgetown  v.  Alexandria  Canal  Qt.,  12 
Peters,  91;  Blakemorev.  Olamorganthire  Otnal 


Co.,  1  Myl.  &  Keen.  164;  1  McLean,  859;  8 
McLean,  226;  1  Wood.  &  M.,  401:  Shelfoid 
on  Railways,  428.  4Ah,  and  cases  there  cited: 
Robinson  v.  Lord  Byron,  1  Bro.  C.  C,  588; 
Lane  V.  Neadigale,  10  Vesey,  193;  ^>meer 
V.  London  and  Birmingham  Sailaav  Co.,  1 
Railway  C.  170;  Attorney-Qeneraty.  Manehts- 
ter  RaUtoay,  1  Railway  C,  486;  North  of  En- 
gland Railway  v.  Clarence  Railway,  1  Coll.  C. 
C.  521;  Angell  on  Water -coursefl,  201.  208. 
309.  213;  Attorney  General  v.  Burridge,  10 
Price,  350;  Attomey-Oeneral  v.  Parmeter,  Id., 
378;  Attorney-General  v.  Johnson,  3  Wils.  Ch. 
R.,  87;  AtUyrney-Oeneral  v.  Forbes,  2  Myl.  A 
Craig,  128;  Attmwu-Oeneral  v.  The  Cohoea  Co., 
6  PuTge,  Ch.,  188;  9peneer  v.  The  RaHtcay  Co.. 
8  Simons.  193;  Corning  v.  Loverre,  6  Johns. 
Ch.,  439;  Botton  Water  Potner  Co.  v.  Botton  4 
W.  Railroad,  16  Pick.,  526;  Barrote  v.  Rich 
ards.  8  Paige,  Cb. ,  851 ;  Livingston  v.  Mayor 
of  New  York.  8  Wend.,  99;  Bush  v.  Warren, 
Free.  Ch..  5«0:  2  Story's  Equity,  p.  262;  2 
Ans.,  608  :  2  Starkic's  Rep..  448;  United  States 
.Const.,  arts.  8,  sec.  1,3;  Walfordon  Railways, 
408;  bhelford  on  Railways,  430:  1  Railway 
Cases,  68,  576  ;  2  Railway  Cases,  880;  3  Touoge 
&  Coll..  611;  Attorney- General  v.  Utica  Ins. 
O..  3  Johns.  Ch.  Rep..  879;  1  Baldwin,  305: 
1  Swanstou.  350;  1  Mylne  &  Keen,  164;  8 
Howard's  United  States  Rep.,  239;  Ftnns^ 
vania  v.  WheeUng  Bridge,  before  Judge  Oiier, 
Pamphlet  Reporta.) 

4.  That  for  an  injury  to  a  state,  may 
maintain  a  suit  in  a  court  of  competent  juris- 
diction. (Kitui  of  France  v.  Morris.  *Z  r*523 
Yeates.  251 ;  King  of  Spain  v.  Oliver,  Peters's 
C.  C.  R,  276;  Nabob  of  The  Camatie  v.  East 
India  Co..  1  Ves.,  Jr.,  »^;  BenDi^y.J^yfe. 
Hobart,  86;  Gohmidan  Oovemment  v.  Roths- 
child. 1  Sim.,  94;  Duke  of  Brunswick  v.  Kivg 
of  Hanover.  6  Beav,,  1;  Story's  Equity  PI., 
sec.  55;  Rhode  Island  v.  Massachusetts,  12  Pet., 
720;  4  How.,  592;  Vattel,  book  8,  chap.  6. 
sees.  22,  23.  49,  50,  60,  66.  71 ;  Wheaton's  In- 
ternational Law,  81.  82;  Lieber's  Political 
Ethics.  2,  6,  48,  book  2,  196;  Wbcwell's  Ele- 
menu,  2.  S,  849;  Mayor  of  New  Orleans  v.  The 
United  States,  10  Peters.  672;  New  Jersey  v. 
Wilson.  7  Cranch,  164;  United  States  Consti- 
tution, art.  8.) 

5.  "That  the  equitable  powerE  of  the  Supreme 
Court  of  the  United  States  are  adequate  to 
grant  relief  against  a  public  nuisance,  and 
where  a  state  u  a  party  to  the  suit,  that  court 
has  original  jarisdiction.  (United  States  Const., 
art.  8,  sees.  I.  8;  City  of  Georgetown  v.  Alexan- 
dria Canal.  12  Peters,  91:  Story's  Commeo- 
laries,  570;  Federalist.  No.  80;  OiAom  v.  Bon* 
of  United  States.  0  Wheaton,  839:  Bank  of 
United  States  v.  Planters' Bank,  9  Wheat.,  904.) 

The  following  extract  contains  the  views  of 
Mr.  Stanton,  one  of  the  counsel  for  the  com- 
plainant: 

It  is  my  design  to  present,  as  briefly  as  I  can, 
the  grounds  on  which  the  State  of  I'eaosyl- 
vania  prosecute^  this  suit  and  claims  relief  of 
this  court.  That  purpose  will  be  served  by 
the  discussion  'of  a  single  proposition  which 
will  embrace  all  the  points  made,  viz. : 

That  the  Ohio  River  is  a  highway  of  com- 
merce leading  to  and  from  the  ports  of  Penn- 
sylvania, regulated  by  Congress;  unlawfully 
obstructed  by  the  wheeling  Bridge,  to  the 

GHOVABO  18. 
oogic 


18SI  STATB  of  pKiraSTLTAinA  V.  ThK  WHKKI.INO,  ftc.,  BRIDGE  Go.  BT  AL.  528 


InJuT  of  the  State  of  Pennsylvania;  and  there 
fore  that  the  bridge  ought  to  be  abated  by  de- 
cree of  this  court  at  her  suit. 

The  flrst  branch  of  this  proposition,  that  the 
Ohio  River  is  a  highway  of  commerce,  will  not 
be  disputed :  for  it  is  a  geographical  and  sta- 
tistical fact  recognized  by  every  department  of 
the  goTomment  of  which  this  court  would 
take  judicial  notice:  and  by  their  answer  the 
defendants  admit  that  this  highway  is  navi- 

fited  in  steamboats  by  citizens  of  the  State  of 
eoDtiylvania,  and  connects  with  her  ports. 
The  boundary  of  six  states,  its  waters  draining 
t  targe  territory  of  four  other  states,  Sowing  In 
a  southwest  direction  from  the  Alleghany 
Mnuntains  to  the  Mississippi,  presenting  to  tbo 
navi^lor  a  broad  and  placid  stream  one  thoti- 
nnd  miles  in  length,  more  free  from  dangers 
and  obstructions  than  any  other  navigable  river 
in  the  world,  it  is  apparent  that  the  regulation 
033*]  of  this  river  would  claim  the  "earnest 
attention  of  statesmen.  Accordinjfly  we  tind 
that  when  the  possession  of  this  nver  and  the 
tenitoiy  throogh  which  It  flowed  had  been 
■ecared  by  independence  and  peace  with  Oreat 
KitaiD,  the  sagacious  statesmen  of  that  day 
speedily  turned  their  atteation  to  the  regulation 
of  the  westOTi  rivers,  and  the  commerce  they 
foresaw  must  soon  Bow  along  their  course. 

On  the  12th  day  of  May,  1786.  on  the  motion 
of  Mr.  Qrayson,  of  Virginia,  the  following 
resolution  was  adopted: 

"  Rmohed,  That  the  navigaUe  waters  leading 
into  the  Hisdsdppi  and  St.  Lawrence,  and  the 
carrying  places  between  the  same,  be,  and  they 
ire  hereby  declared  to  be  conunon  highways; 
and  be  forever  free,  as  well  to  the  inhabitants 
flf  ««d  territory  as  to  the  citizens  of  the  United 
States  and  those  of  any  other  states  that  may 
be  admitted  into  the  coDfederation,  without 
any  tax,  impost,  or  duty  therefor."  (Journal 
of  (Congress,  1786,  p.  687.) 

Soon  after  this,  all  questions  ns  to  the  title  of 
the  territory  northwest  of  the  Ohio  being  se- 
cured by  compromise  and  cession  of  the  claims 
of  the  several  States,  an  ordinance  for  its  regu- 
lalion  was  adopted  by  Congress.  This  was  the 
<viiinaoce  of  13tb  July,  1787.  since  become  so 
famous  io  connection  with  another  question. 
The4la  article,  last  clause,  of  this  ordinance, 
cmtains  a  regulation  in  the  same  words  as  the 
molution  of  Mr.  Grayson.  A  similar  condl 
tinn  bax  been  impiisea  on  tlie  admission  into, 
the  Uoion  of  every  state  bordering  upon  these 
waters.  It  is  denied  by  the  defendants  tliat 
Ti^nia  assented  to  this  provision  of  the  ordi- 
nance. But  this  can  make  no  difference,  for  it 
nevertheless  a  regulation  of  commerce  by 
Congress,  an  has  been  decided  by  this  court  (8 
Bov  .  239),  and  at  a!l  events  It  overthrows  the 
aalhority  claimed  by  thev  defendants  under 
the  It^Mation  of  Ohio. 

In  1789.  Virginia,  Iwlng  in  posaession  of  a 
large  territory  northeast  of  tlie  Ohio,  now  con- 
ttituling  the  diatp  of  Kentucky,  desired  to  have 
it  admiited  into  the  Union  as  a  separate  and  in- 
dqieadent  state.  For  this  purpose,  her  Gen- 
«»1  Assembly,  on  the  IHth  December.  1789. 
paiwed  an  Act  providing  for  its  erection  as  an 
inrtepeodent  state  upon  certain  terms  and  con- 
ditions, among  which  were  the  following: 

''That  the  use  and  navigation  of  the  River 
Ohio,  so  far  the  territory  of  the  proposed  state,or 
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the  territory  that  shall  remain-within  the  limits 
of  this  Commonwealth  lies  thereon,  shall  be 
free  and  common  to  the  citizens  of  the  United 
States."   (Virginia  Rev.  Code.  1818.  p.  59.) 

To  this  Act  the  assent  of  Congress  was  given 
(1  Stat,  at  Large,  64).  and  it  became  a  compact 
between  Virginia  and  the  *other  states 
of  the  Union.  Freedom  being  thus  eatabllshed 
by  Congress  and  the  concurrent  action  of  Vir- 
ginia, as  the  r^^lation  of  the  river  channel,  ila 
commerce  was  still  further  regulated  by  the 
Act  of  Congress  of  1807.  attacbing  the  Ohio 
River  to  the  collection  district  of  Missis-oippi. 
and  appointing  surveyors  for  the  ports  of  Pitts- 
burg. Marietta,  Cincinnati,  and  LouIsTille.  (1 
Stat,  at  Lar^e,  464.) 

The  growmg  commerce  of  this  region  in  18S4 
received  further  attention  from  the  general  gov- 
emment  by  a  larse  appropriation  to  improve 
the  navigation  of  the  Ohio  River;  and  from 
that  period  until  now  annual  appropriations 
have  been  made  to  improve  its  navigation  and 
remove  obstructions.  This  commerce  being 
carried  on  by  steamboats,  the  regulation  of  these 
vessels,  in  1888.  received  the  attention  of  Con- 
gress. The  Act  of  7th  of  July.  1888,  provided 
specially  for  their  license  and  enrollment,  for  the 
appointment  of  an  inspector  of  their  boilers, 
engines  and  machinery,  prescribing  the  duties 
of  the  oflScers,  and  enforcing  severe  penalties 
in  case  of  injury  to  persons  or  pn^)erty.  (5 
Stat,  at  Large,  H04.) 

Thus  it  appears  that  the  constitutional  power 
of  Congress  to  regulate  commerce  on  the  Ohio 
Biver,  belonging  exclusively  to  that  branch  of 
the  general  gevemment,  has  heeti  fully  exer- 
cised upon  every  subject  susceptible  of  regula- 
tion. This  power  has  been  exerted  upon  the 
channel,  and  whatever  passes  through  it — upon 
the  stream  and  upon  its  bed.  upon  the  vessel, 
its  navigator,  and  whatever  it  transports,  upon 
its  engine,  machinery,  cargo,  passengers,  offi- 
cers and  crew ;  nay,  that  it  oas  extended  to  the 
very  subject  now  under  consideration ;  and  that 
Congress,  by  express  and  repeated  action,  has 
prohibiteii  tlie  erection  of  a  bridge  at  Wheel- 
ing. I  shall  proceed  now  to  show. 

In  1836,  petitions  to  Congress  praying  for 
the  construction  of  a  bridge  at  Wheelmg  were 
laid  before  tliat  body.  They  were  backed  by 
resolutions  of  the  State  of  Ohio  instructing  her 
senators  and  requesting  her  representatives  to 
use  their  exertions  to  obtain  that  object.  Ac- 
companying them  were  statements  and  repre- 
sentations uf  sioiilar  import  to  the  grounds  now 
urged  in  favor  of  the  Wheeling  bridge.  The 
im|H)rtaoce  of  &uch  structure  as  a  link  connect- 
ing the  disjointed  fragments  of  the  Cumber- 
land Road;  the  great  advantage  to  commerce, 
aad  to  the  general  government  in  the  time  of 
war,  of  mch  facility  for  crossing  the  Ohio 
River;  the  obstructions  of  ice  and  driftwood 
and  the  evils  of  the  ferry;  the  inconvenience 
nf  delay  in  transporting  the  mails;  alt  these 
were  held  up  in  bold  relief,  and  represented  in 
glowing  and  exa^*raled  colors.  With  the 
petitions  were  presented  various  communica- 
tions from  Mr  *Ellet,  the  engineer  by  ['625 
whom  this  bridge  has  been  erected,  urging  the 
necessity  and  practicability  of  the  undertaking, 
and  pn-senting  plans  for  its  accomplishment. 
A  favonhle  report  was  procured  from  the  Com- 
mittee on  Roads  and  Canals,  which  undertook 
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to  answer  the  objection  urged  agaiDst  bridging 
die  Ohio.  From  this  report  it  appears  that  the 
main,  and  indwd  the  only  important  objection 
was  that  now  insisted  on  hy  the  State  of  Penn- 
qrlvania;  the  obstruction  which  such  an  erec- 
tion would  be  likely  to  occasion  to  steamboats. 
In  answer  to  this  objeclion  it  was  insisted  then, 
as  now,  that  high  chimneys  were  unnecessary; 
and  that  the  few  boats  likely  to  be  obstructed 
might,  with  proper  machinery,  accommodate 
themselves  to  the  exigency,  and  that  their  con- 
venience should  yieloto  the  public  beneflis  of  a 
bridge.  But  Congress  thought  othe-wise,  and 
the  plan  was  rejected.  (House  Reports,  1st 
sess.  341h  Cong.,  No.  182.) 

At  the  next  session  of  the  same  Congress  the 
subject  was  afain  brought  forward ;  the  same 
plu  proposed;  the  same  views  presented ;  the 
same  arguments  urged.  The  project  was  again 
opposeain  Congress  on  the  ground  of  itsinjury 
to  navigation,  and  as  is  evident  from  the  com- 
mittee's report,  was  on  that  ground  alone 
defeated.  (House  Reports,  2d  sess.  24th  Cong., 
673.) 

Still  insistiog  upon  a  bridge  at  Wheeling,  the 
3Sth  Congress  had  the  sub^t  presented  in  a 
report  of  the  Committee  on  Koada  and  Canals, 
on  the  27th  of  June,  1888.  In  the  meantime 
&n  exploration  and  survey  had  been  made,  un- 
der the  direction  of  the  War  Department,  by 
Messrs.  Banders  And  Dutton,  two  skillful  and 
distinguished  engineers  in  the  government  serv- 
ice. They  presented  a  plan  for  a  suspension 
bridge  across  the  Ohio  Kver,  having  for  its 
basis  astrlct  regard  to  the  rights  of  navigation, 
wid  providing  that  no  obstruction  should  be 
offered  to  the  passage  of  the  highest  steamboat 
chimney  on  the  highest  floods.  Their  plan  pro- 
posed a  space  of  five  hundred  feet  in  width  and 
the  height  of  the  highest  chimney  then  known; 
and  in  order  to  provide  for  any  change  or  im- 
provement in  steamboats,  the  floor  of  the  bridge 
was  to  be  movable  so  aa  to  allow  the  parage  of 
boats.  (Report  of  Messrs.  Sanders  and  Dutton, 
House  Documents,  25th  Congress,  June,  1838, 
Ko.  993.)  The  cost  was  estimated  at  $400,000. 
A  plan  by  Mr.  EUet  was  also  submitted  for  a 
bridge,  the  same  elevation,  seven  hundred  feet 
In  width.  But  the  same  objections  being  urged, 
were  found  to  be  inauperuble,  and  the  plan  was 
rejected. 

It  is  further  to  be  remarked  that  among  the 
documents  of  lliis  Bession  was  a  surrender  by 
the  City  of  Wheeling  of  its  streets  for  the  pur-* 
poses  of  a  bridge,  and  by  Zune'  of  any  portion 
o26*]  of  *the  island  for  purposes  of  em'jank- 
ment.  And  yet  an  excuse  now  civcn  for  not 
erecting  the  bridge  higher  is  the  alleged  damage 
to  the  streets,  and  the  amount  Zane  would 
charge  for  embankment  on  the  island,  whicli 
is  set  down  at  the  moderate  estimate  of  $20,- 
000.  These  rights  were  then  freely  granted  for 
the  bridge;  and  it  was  not  until  a  later  day  that 
the  cheap  expedient  was  resorted  to  of  saving 

[trivate  property  by  the  encroacliment  on  pub 
ic  rijdiis  on  a  navigable  river. 

In  December,  1843,  another  series  of  resolu- 
lulions  was  procured  from  llie  Ohio  Legisla- 
ture; and  armed  therewith,  those  inlertsted  in 
making  Wheeling  the  heud  of  navigation,  again 
appeared  before  Congress.  But  Pennsylvania 
had  become  awakened  to  her  interests,  and  the 
danger  becoming  imminent,  she  instructed  her 
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senators  and  representatives  to  oppose  the  eree^ 
tion  of  the  proposed  bridge  across  the  Obw. 
Her  resolutions  pointed  to  the  specific  lAkc- 
tioon  now  urged:  The  obstruction  to  the  nee- 
use  of  the  Ohio  River ;  the  injury  to  commerce, 
trade,  and  manufactures,  building  of  ships,  war 
steamers,  and  other  vessels,  by  placing  a  toirier 
in  the  passage  to  the  Gulf;  the  mterfering  with 
steamboats,  in  high  water,  trading  with  the 
Western  and  Southern  States;  and  claimed  the 
use  of  the  Ohio  River  as  a  great  Uiorou^aie. 
Theywere  in  these  words: 

"Whereas,  application  has  been  made  to 
Congress  of  the  United  States  for  an  appro- 
priation to  aid  in  the  erection  of  abridge  acnm 
the  Ohio  River  at  Wheeling,  Virguia,  the- 
construction  of  which  might  materially  obstruct 
the  free  use  and  navigation  of  said  nver  above- 
that  point,  and  injuriously  affect  the  commercfr 
of  the  City  of  Pittsburg  and  all  that  disUlct  of 
Pennsylvania  lying  west  of  the  AJl^baay 
Mountains,  by  arresting  the  building  of  war 
steamers  and  other  vessels  of  the  great  wertem 
manufacturing  and  commercial  emporium  of 
this  State,  by  placing  a  barrier  to  their  passage- 
to  the  Oulf  of  Mexico,  besides  seriously  inter- 
fering  with  the  free  navigation  of  the  Ohio- 
River  by  steamboats  and  otner  vessels  engaged 
in  the  trade  of  the  Western  and  Southern 
States  during  high  stages  of  water:  Therefore, 
"Rsiolted,  by  the  Senate  and  House  of 
Representatives  of  the  Commonwealth  of 
Pennsylvania,  in  General  Assembly  met.  That 
our  Senators  in  Congress  are  hereby  instructed, 
and  our  Representatives. requested,  to  vote 
any  aroropriation   by  the  natlonit 


Legislaiure  to  the  object  above  stated,  and 
oppose  every  proposition  for  the  erection  of 
a  bridge  at  Wbeelmg  or  at  any  other  point  on 
the  Ohio  River,  or  any  project  that  would 
result  in  increasing  the  obstacles  already 
existing  to  the  free  navigation  and  use  of  tJwt 
great  thoroughfare  of  thu  Commonwealth. 

*''Besolt)ed.  That  the  Governor  be  [*52T 
requested  to  transmit  a  copy  of  theforegdng 
preamble  and  resolution  to  each  member  m 
the  Pennsylvania  delegation  in  Congress. 
Jaxks  Ross  Snowden, 

Speaker  of  the  House  of  Rep. 

WiLUAH  BlOLER, 

Speaker  of  the  Senate. 
Approved  26th  January.  1844. 

David  R.  Pokter." 

These  resolutions  were  immediately  laid 
before  Congresff  and  referred  in  the  House  to 
the  Committee  on  Roads  and  Canals,  on  which 
was  Mr.  Steeorod,  a  mcml)er  from  Wheeling. 
(House  Doc..  28th  Con^.,  No.  79.) 

Here,  then,  the  question  was  brouglil  before 
Cougress  in  the  most  solemn  and  imposing 
form.  Two  sovereign  Slates  appeared  at  the 
bar  of  Congress,  one  urging  and  the  other 
opposing  the  bridge. 

At  this  crisis  a  bill  had  already  been  reported 
by  that  committee  making  an  appropriation  f<»' 
a  bridge  at  Wheeling,  and  contidning  this 
clause,  "that  the  bridge  shall  be  so  constructed 
as  to  admit  at  all  times,  without  obstnictbn  or 
delay,  of  the  safe  and  eas^  passage  of  steam- 
boats of  the  largest  dimensions." 

On  the  twenty  ninth  day  of  Januaiy  Mr. 
Sleenrod  presented  a  report,  not  contesting  the 
rights  of  Pennsylvania,  nor  the  injury  she 
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miut  suffer  from  an  obstruction  at  Wheeling, 
but  claiming  that  a  bridge  could  be  erected 
«cro8B  Ibe  Ohio,  at  Wheeling,  without  obstruct- 
ing  the  use  and  navigation  of  the  river 
Mootding  to  the  provisiona  of  the  bill.  With 
this  report  was  submitted  a  plao  by  Mr.  Ellet 
fnr  such  a  bridge,  stating  that  he  had,  since 
the  date  of  his  former  plan,  examined  the 
looitities.  and  "would  recommend  a  radical 
change  -  of  plan  for  the  Wheeling  Bridge,  and 
'  fc»reihe  river  entirely  unobstructed."  ( House 
Rn..  28th  Coug.,  No.  70.) 

11  appean.  moreover,  that  the  plan  proposed 
was  in  some  respects  similar  to  that  afterwards 
adopted  and  executed  by  the  same  cDgincer. 
It  was  a  ^nglc  span  across  the  river,  at  an  ele- 
ntioo  of  ninety  f(«t  above  low  water.  But  it 
ma  not  then  disclosed  that  such  elevation  was 
to  beonly  for  one  baodred  feet  in  width;  that 
the  rhaonel  was  to  be  cut  across  by  an  inclined 
plaoe  so  as  to  obstruct  a  public  navigable 
lirer.  The  xpeciflc  objection  was  then  urged 
ISDOW,  that  ninety  feet  above  low  water  would 
not  admit  the  passage  of  otearaboats  witli  tail 
chimneys.  It  was  then  answered  as  it  is  now, 
tlui  such  height  was  uonrcessary,  that  few 
boalsonh' used  such  chimney's;  that  they  ought 
to  be  iHvVided  with  hinges  aud  machinery  for 
lowenng:  that  detention  would  be  only  for  a 
■hort  HMce:  that  the  river  was  Impassable  by 
628'J  reason  of  ice;  that  the  mails  *were  de- 
layed, and  in  short,  every  possible  argument 
that  tias  been,  or  can  be  presented  in  favor 
of  this  bridge  was,  in  a  report  by  the  member 
frnm  that  (uslrict,  pressed  upon  Congress.  It 
was  all  to  DO  purpme.  The  tights  of  Pennsyt- 
nnia,  and  her  Interests  of  navi^tion,  were 
'denned paramount,  and  the  constitutional  ob- 
ligation to  preserve  the  Ohio  River  as  a  free 
and  common  highway  was  held  to  be  inviolable. 

Now.  the  regulation  of  commerce  consists  as 
much  in  negative  as  poaitive  action.  {Mr. 
Jvttiee  HcLenn.  I^usenger  Caaee,  7  Howard, 
m.) 

Bamwdng,  therefore,  the  Ohio  lUver  to  be 
ezeliiuvely  within  the  Territory  of  Virginia,on 
both  banks,  and  from  its  head  to  its  mouth, 
tnd  that  she  mi^ht  authorize  bridges  over  it, 
;et  that  power  is  subordinate  to  the  constitu- 
tiooal  authority  of  Congress  over  commerce. 
Ajid  if  Congress,  in  the  exercise  of  its  power, 
hv  manifested  a  negative  policy  hostile  to 
bridges  over  the  Ohio,  any  conflicting  exercise 
of  stale  authority  would  be  void.  And  yet,  in 
their  answer,  this  hostile  policy  of  Congress  Is 
the  confeased  motive  for  procuring  their 
charter  from  the  State  of  Vir^nia.  Nay, 
more,  iu  purpose  is  admitted  to  be  that  which 
the  power  granted  to  Congress  by  the  3d  clause, 
8tfa  article  of  the  Constitution,  was  especially 
iaiended  to  prevail,  the  acqntdtlon  by  states, 
fortbdr  citizens,  of  commercial  advantages  by 
Kparate  legislation. 

"The  addition  of  territory  and  of  settlemeat 
00  the  Pacific  Ocean,  and  the  increasing 
population  and  commerce  of  that  coast,  have 
ncently  given  new  importance  to  the  subject; 
the  cbuge  in  fedenU  policy  and  legislaUon  as 
to  bridges  and  other  works  of  Internal  im- 
povement  has  made  It  incumbent  upon  the 
Btates,  by  separate  l^slatlon,  to  consult  and 
promote  their  own  and  the  general  welfare  and 
prosperity."  (Original  Answer,  p.  24.) 
BowAW)  18. 


The  defendants'  allusion  to  (he  Pacific 
settlements  and  commerce  is  of  deep  sicnifl- 
cance,  and  indicates  the  result  to  be  expected, 
if  states  may  thwart  and  avenide  the  constilu- 
tional  provision,  and  by  separate  In^islatlnn 
consult  their  own  and  the  general  welfare.  It 
has  been  well  remarked,  that  in  such  event  the 
Constitution  would  be  a  rope  of  sand. 

It  is  manifest,  therefore,  that  the  only  con- 
stitutional power  that  could  in  any  event 
authorize  this  bridge,  had  been  invoked  and 
that  by  its  negative  action,  potentially  as  by 
express  enactment,  this  structure  was  pro- 
hibited. 

Commerce,  on  the  Ohio,  being  thus  regulated 
by  Congress,  and  that  regulation  including  all 
the  subjects  of  navigation,  its  vehicle,  and 
those  engaged  in  its  management,  it  follows 
that  any  act  or  erection,  in  any  way  affecting 
the  subjects  thus  regulated,  whether  by  indi- 
viduals or  Blate  governments,  is  unlawful. 
*In  the  great  ca«ie  of  Gibbon*  v.  Ogden,  f*529 
9  Wheaion,  1,  this  courl  decided  that  the  power 
to  regulate  commerce  included  navigation,  and 
when  exercised  by  that  body,  any  contticling 
state  regulation,  no  matter  for  what  purposeor 
extent,  adopted  wan  void.  In  the  subsequent 
case  of  WUton  v.  The  Black  Bird  Creek  Marth 
Company,  3  Peters,  345,  it  was  held  that  any 
exercise  of  this  power  by  Congress  excluded 
and  controlled  all  state  action. 

Subsequent  cases  have  illustrated  these 
principles,  applying  them  to  all  action,  direct 
or  indirect,  of  individunis  or  states  interfering 
with  congressional  regulations  of  foreign  ana 
domestic  commerce.  In  the  passenger  cases, 
Norrit  v.  fiwfon.  and  8mUh  v.  Tariur,  Pamph. 
Rep.,  p.  85,  Chief  Justice  Taney  remarlis:  "It 
has  always  been  admitted,  in  the  discussion 
upon  this  clause  of  the  Consillution,  art.  8, 
sec.  8,  that  the  power  to  regulate  commerce 
includes  navigation  and  ships  and  crews,  be- 
because  they  are  the  ordinary  means  of 
commercial  intercourse."  In  the  same  cases, 
Mr.  Juttice  Daniel  observes:  "The  power 
to  regulate  commerce  Includes  the  regulation 
of  the  vessel  as  welt  as  the  cai^,  and  the 
manner  of  udng  tfaeTesael  In  that  mmmerce." 
(/d.,p.  131.) 

In  those  cases  the  following  propositions  were 
among  others  mainlained: 

"That  the  power  to  rwulate  commerce, 
foreign  and  between  the  States,  was  vested 
exclusively  in  Congress."  {Mr.  JutHee  He- 
Lean.  7  Howard,  400.) 

"That  the  power  In  Congress  to  regulate  com- 
merce wilh  foreign  nations,  and  among  the 
several  States,  includes  navigation  upon  the 
high  seas,  and  In  the  bays,  harbors,  lakes  and 
navigable  waters  within  the  United  States,  and 
any  Taw  by  a  state,  in  any  way  affecting  the 
right  of  navigation,  or  subjecting  the  exerctoe 
of  the  right  to  a  condition,  is  oootmry  to  the 
aforesaid  grant."  (.Mr.  Justice  Wayne,  Id. ,  414.) 

"That  Congress  has  regulated  commerce, 
and  intercourse  wilh  foreign  nations,  and  be- 
tween the  several  Slate*,  by  willing  that  it  shall 
be  free ;  and  it  is,  therefore,  not  left  to  the  direc- 
tion of  each  slate  in  the  Union,  either  to  refuse 
a  right  of  passage  to  persona  or  property  through 
her  territory  or  to  exact  a  duty  for  permission 
to  exercise  it."  (Mr.  Juitut  Catron  and  Mr. 
Juttke  Grier,  Id.,  464.) 
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The  principle  of  these  decisions  has  been  il- 
lustrated and  enforced  by  a  long  Keries  of  cases, 
cited  in  the  brief,  and  to  whicli  it  is  sufScienl 
for  me  to  refer.  (See  cases  cited  in  brief.)  Hence 
it  follows  that  the  bridf^,  erected  by  the  de- 
feadaoUi  over  the  cbaonel  of  the  Ohio  River,  tf 
it  obetnicta,  interferea  with  or  in  anywise  regu- 
lates naviK&ifon,  lB.sn  unlawful  obstruction,  no 
530*!  *matter  by  what  charter  or  state  enact 
ments  It  mav  be  authorized  or  sanctioned.  I 
proceed  to  detnonntrate  that  it  does  obstruct 
navigation,  and  conflicts  with  every  regulation 
prescribed  by  Congress  for  that  river. 

At  Wheeling,  the  channel  between  Zone's 
Island  and  the  main  Virginia  shore  is  me  thou- 
sand and  ten  feet  wide.  Through  this  strait, 
fifty  millions  in  value  of  property,  and  over 
three  hundred  thousand  passengers  are  accus- 
tomed to  pHSH  safely  and  without  impcdimeul, 
in  steamboats  to  and  from  Pittsburg.  Through 
il.  the  rice,  cotton  and  sugar  of  the  Southern 
Slates;  the  bacon,  flour,  tobacco,  aud  various 
products  of  tbe  Western  Stties;  the  furs,  pelt 
Ties,  minerals,  and  products  of  the  Northwoitern 
region  are  transported  to  an  Eastern  market; 
and  by  the  same  channel  foreign  and  domestic 
merchandise  and  manufactures  find  their  way 
to  their  millions  of  consumers  in  that  vast  re- 
gion. Baffled  in  the  project  of  diverting  this 
commerce  from  Pittsburg,  by  making  Wheel- 
ing the  head  of  navigation,  under  the  sanction 
of  Congress,  resort  was  had  to  state  authority, 
where  Pennsylvania  bad  no  voice,  and  where 
her  remonstrance  could  not  be  heard. 

On  the  19th  of  March,  1847,  a  charter  for  the 
erection  of  a  wire  suspension  bridge  was  ob- 
tained from  the  Gtenerol  Assembly  of  Virginia, 
under  <»>lor  of  which,  but  in  violation  of  the 
most  important  of  its  express  provisions,  the 
defendants  proceeded  to  erect  their  bridge  in 
the  manner  represented  in  the  diagram  now  ex- 
hibited to  the  court. 

An  inspection  of  that  diagram  exhibits  tbe 
fact  that  the  only  material  variation  between 
tbe  bridge  erected,  and  that  proposed  to  and  re- 
jected by  Congress.  In  lb44,  consists  in  a  par- 
ticular, whereby  nine  hundred  feet  of  the  river 
c:hannel  is  wholly  cut  off  for  purposes  of  navi- 
gation. When  the  engineer,  by  whom  this 
structure  was  erected,  proposed  to  throw  a 
wngle  span  across  the  channel,  ninety  feel  above 
low  water,  no  one  could  have  imagined  that 
elevation  applied  to  only  one  hundred  feet  in 
width  of  the  water's  surface;  and  that  by  an  in- 
clined plane  stretching  across  the  channel  the 
residue  was  to  be  cut  off.  And  yet  such  is  this 
erection.  The  highest  point  In  the  bridge  above 
low  water  level  Is  ninety -two  feet  one  and  a  half 
inches;  from  that  poiut  it  deflects  four  feet  in 
every  hundred,  being  at  the  western  abutment 
only  sixty-two  feet  above  that  level.  Taking 
the  highest  point  as  a  center  of  the  high^t 
space,  one  hundred  feet  wide,  it  is  at  its  extrem- 
ities only  ninety  feet  above  water. 

This  elevation,  moreover,  is  above  the  low 
water  level  of  the  Ohio,  viz, :  eighteen  inches 
in  the  channel.  But  this  level  exisia,  for  a  short 
seoRon  only,  of  the  year;  the  height  of  water 
53 1  *]  varying  forty  flve  *feel  between  the  ex- 
tremes of  high  and  low  water  mark.  The  tables 
in  the  record  exhibit  the  height  of  water  at 
Wheeling,  each  day,  for  the  period  of  the  last 
ten  years.   From  them  we  gather — 
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Ist.  That  the  usual  spring  and  fall  floods, 
in  March  and  December,  attain  the  height  of 
thirty-eight  feet. 

2d.  luiat  floods,  ranging  fmm  twenty  to 
thirty  eight  feet,  have  occurred  in  the  montlit 
of  January,  February,  March.  April,  Hsr, 
June,  July.  NovembOT  and  Decembsf,  nibs 
several  months  fo  the  year. 

8d.  That  the  duration  of  these  floods  vsriei 
from  two  to  ten  days. 

Regard  to  those  facts  has  always  been  deemed 
of  vital  imporisnce  in  the  consideration  of  bridg- 
ing navigable  waters.  Tims  the  wire  suspes- 
don  bridse  over  tbeHenai  Straits,  swinradesr 
one  hundred  feet  above  high  water;  the  Tweed 
Bridge  is  the  same  elevation;  (be  Frcybuig 
Bridge  spans  the  channel  at  an  elevation  of  om 
hundred  and  twenty-seven  feel  above  high 
water  (Sanders'  Report);  and  on  a  lateoecs- 
sion  of  erecting  a  railway  bridge  over  the  Hens! 
Straits,  the  Lords  of  Admiralty  required  the 
structure  to  be  one  hundred  feet  above  high 
water,  the  wbole  width (2.800  feet) of  the  chan- 
nel. Quarterly  Review,  October,  1840.  Stem 
adherence  to  Uus  requisition  led  to  the  most 
brilliant  achievement  of  science  siooe  tbe  days 
of  Sir  Isaac  Newton.  While  the  Conway 
Tubular  Bridge  will  stand  as  a  monument  of 
genius,  overcoming  natural  obstacles  to  accom- 
modate navigation,  the  Wheeling  bridge  bangs 
an  obstruction  to  navigation,  copied,  by  its  en- 
gin^r.  from  tbe  miserable  expedient  of  a  South 
American  Indian,  its  original  mventor. 

With  utter  disrej^d  to  the  principles  of 
science  and  the  exigencies  of  commerce,  low 
water  level  is  taken  as  the  basis  of  elevation  for 
the  Wheeling  Bridge,  and  upon  usual  floods 
only  a  space  one  hundred  feet  in  width  by  fifty 
in  height  is  allowed  for  the  parage  of  vusmIs 
ascending  and  descending  the  Ohio  River- 
through  that  space  the  commerce  of  the  most 
navigable  river  in  the  world  is  compelled  to 
stoop  and  dodge  in  high  floods. 
.  The  extent  of  departure  from  the  principles 
of  art,  the  engagements  of  the  parlies,  and  (he 
obligations  of  law,  will  be  seen  m  the  following 
considerations: 

1st.  It  is  an  ordinary  wire  suspension  bridge, 
wbich,  over  a  channel  like  the  Oliio.  is  cod- 
demncd  by  one  of  the  most  distinguished  en- 

fioeers  of  this  country,  whose  opmion.  from 
is  official  employment  as  superintuidcni  of 
the  improvements  of  navigation  on  the  Weatem 
waters,  is  entitled  to  great  weight. 

"I  have  DohesitiUJon  in  givingthecmlnioD 
tliat  ordinary  *wlre  suspension  brugcs  [*ft32 
are  not  well  adapted  to  the  bridging  of  the 
Ohio;  and  in  view  of  the  excesdve  rangei. 
from  extreme  low  to  extreme  high  water,  rang- 
ing as  they  do,  from  thirty-flve  to  sixty-five  fe«t 
at  different  points.  I  am  persuaded  that  none 
but  truss  frame  bridges,  with  suitable  draws  at 
one  or  both  extremities,  or  at  suitable  interme- 
diate points,  are  properly  adapted  to  bridging 
the  Ohio.  Hence,  I  am  decidedly  of  ^ioioB 
that  wire  suspension  brid^  are  neither  expe- 
dient nor  applicable  in  bndging  the  Ohio,  at 
any  other  of  the  main  navigable  rivers  of  tbe 
West.  liable  as  they  all  are  to  excessive  changes 
in  the  elevation  of  their  surfaces  and  the  d^th 
of  their  floods."  (Col  Long's  Deposttim,  pp. 
189,  140.1 

2d.  It  IS  an  incHned  plane  thrown  ■enMi& 
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nrift  slream  of  ever-TaTTing  surface,  the  cur- 
rent settiag  west  towarns  the  lowest  point  of 
the  bridge,  rocks  fringing  the  higheet  point  on 
tbeeast.  with  nothing  to  mark  the  depth  below, 
or  the  space  above  the  surface,  no  two  points 
■I  (be  same  level,  and  nothing  to  guide  the  aavl- 
ntor  in  the  perils  that  thus  beset  him.  This 
inclined  plane  is  placed  so  low  as  on  spring 
flnods  to  leave  a  clear  headway  of  only  fifty 
fed  fay  one  hundrsd  in*a  natural  chanoel  one 
thousand  and  ten  feet  wide,  over  the  whole  of 
whicli  veneU  have  hitherto  been  accustomed  at 
tn  hours,  in  all  weather,  to  pass  safely,  but 
where  now  the  obscurity  of  fog  and  darkness, 
the  force  of  the  current,  or  accident  in  the 
eompUcated  machinery  of  a  steamboat,  expose 
tt  10  ihipwredt. 

Sd.  It  not  only  forbids  all  advance  or  im- 
provement in  the  size  and  dimensions  uf  ves- 
sels, but  forces  them  back  ten  yeard,  maklog 
the  dimensions  of  the  Louisville  Bridge  and 
the  condition  imposed  1^  the  falls  of  the  Ohio, 
ibe  standard  of  steamboat  architecture  and 
BSTigatlon. 

That  in  these  respects,  also,  audi  a  bridge  is 
•gainst  all  example  and  rule,  I  shall  now  pro- 
end  to  show,  by  the  highest  authority  in  the 
Kieoce  of  engineering. 

"Among  the  considerations  that  should  be 
held  up  to  view,  in  throwing  bridges  across  the 
Ohio,  it  may  be  stated  that  the  bridge  shall 
offer  no  serious  obMruction  tothe  nnvj^'aiionof 
the  river,  by  steamboats  or  other  craft,  accord- 
ing to  existing  peculiarities  of  such  boats  or 
craft,  and  to  sound  considerations  of  probable 
improvement  in  the  size  and  character  of  such 
boats  and  craft."  (Col.  J.  J.  Abert,  Chief  of 
Top.  Bureau,  Record,  p.  124.) 

"  In  selecting  a  plan  for  a  bridge  over  the 
cast  branch  (of  the  Ohio  at  Wheeling),  full  re- 
prd  most  be  bad  to  the  Interests  of  the  navi- 
gstioo  of  the  Ohio,  which  require  that  the 
bridge  should  offer  no  obstruction  to  the  pas- 
Mge  of  iteamlmats  or  other  craft,  which  run  or 
Bay  hereafter  navigate  that  river."  (Report 
533*]  on  •Wheeling  Bridge  to  the  War  De- 
part, by  Lieuts.  Sanders  and  Button,  House 
Rep..  35th  Cong.,  1  Sess.,  Xo.  908.) 

"  The  bridge  shall  be  so  constructed  as  to  ad- 
mit, at  all  times,  without  obstruction  or  delay, 
of  the  safe  and  easy  passage  of  steamboats  of 
the  largest  dimensions."  (Bill  making  an  ap- 
propriation for  a  bridge  at  Wheeling;  reported 
br  the  Committee  on  Rrads  and  Canals; 
IIoQse  Report.  28th  Cong..  1st  Session.  No  7fl.) 

Telford  s  Wire  Suspension  Bridge,  over  the 
Mcnai  Straits,  leaves  a  clear  level  waterway 
tlvB  hundred  feel  wide.  The  Frevhmg  Bridge 
lesvesaclenr  waterway  eight  hundred  feet  wide. 
(Ellet's  Letter,  House  Rep.  ,24th  Cong. .  No. 672.) 

The  English  Lords  of  Admiralty  required 
llieConwiiy  Bridge  to  give  a  clear  waterway 
one  hundred  feet  above  high  water  over  the 
whole  width  of  the  channel,  2,800  feet.  (Oct. 
Qoarterly  Review.  1849.  p.  218.)  In  his  first 
plao  for  a  bridge  at  Wheeling,  submitted  to 
Congress,  Mr.  Ellet  proposed  a  clear  waterway 
TOOfeel  wide.  (House  Rep.,  24th  Cong.,  No. 
^■)  In  his  lant  plan,  he  proposed  a  clear 
witerway  over  the  whole  width  of  the  channel, 
•nd  to  leave  the  river  entirely  unobstructed. 
(Ellet's  Letter,  Dec. '29,  1848,  House  Rep., 
38th  Congresa,  1st.  Session.  No.  70.) 
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Influenced,  doubtless,  by  these  rules  and  ex- 
amples, the  Virginia  Legislature  provided  in 
tiie  charter  of  this  bridge: 

"  If  the  said  bridge,  mentioned  in  the 
eighth  section  of  this  Act.  shall  be  so  erected  as 
to  olwtruct  the  navigation  of  the  Ohio  River, 
in  the  usual  manner  of  such  steamboats  and 
other  crafts  as  are  now  commonly  accustomed 
to  navigate  the  same,  when  the  river  aball  be 
as  high  as  the  highest  floods  heretofore  known,  • 
then,  unless,  upon  such  obstruction  t>eing 
found  to  exist,  such  obstruction  shall  be  im- 
mediately removed  or  remedied,  the  said  last- 
mentioned  bridge  may  be  treated  as  a  public 
nuisance,  and  abated  accordingly." 

When  Ibis  charter  was  accepted  the  defend- 
ants and  tbeir  en^neer  thereby  admitted  the 
propriety  of  its  requisitions,  and  engaged  to 
comply  witli  tlicm.  It  was  a  part  of  toeircon- 
tract,  with  which  thev  were  bound  to  comply. 
{Agar  v.  Regent's  (fnnnl.  Coop..  77;  BUtck- 
more  v.  Qlamorganxhire  Canal,  1  Myl.  &  K., 
164.)  In  total  disregard  of  all  this,  the  de- 
fendants have  erected  their  bridge  on  the  novel 
plan  of  tbeir  engineer— undertaking  to  divide 
inconveniences  with  commerce  on  a  public 
river,  imposing  expense,  danger  and  delay; 
razeeing  iLs  vessels  and  averaging  its  Hoods. 

"  It  is  fair  to  make  a  division  of  these  incon- 
veniences, and  I  would  therefore  provide  for  a 
passage  of  flfly  feet,  and  a  tlood  of  thirty-flve; 
and  if  occasion  should  require  it.  allow  one  or 
two  *of  these  boats  tA  He  by  for  a  few  [*534 
hours."  (Ellet's  Letter,  fiouse  Reports,  28th 
Congress,  No.  79,  p.  4.) 

Veswls  navigating  the  Ohio  are  propelled 
by  the  agency  of  wind  or  steam,  and  with  the 
(limensiouH  of  the  bridge  or  channel  thus  ascer- 
tained, it  remains  only  to  examine  the  result 
upon  these  vessels. 

At  a  single  glance  it  is  apparent  that  ships 
and  sea-going  vessels,  requiring,  as  they  do, 
over  twelve  feet  draught  and  ninety  feel  above 
the  water,  are  wholly  excluded  from  navigat- 
ing the  Ohio  above  Wheeling.  By  the  evi- 
dence, it  is  shown  that  from  the  port  of  Pitts- 
burg ships  liave  been  cleared  for  foreign  ports, 
lad«i  with  domestic  products.  Revenue  and 
war  vessels  have  been  construcied  there  for 
the  general  government,  and  a  large  and  pros- 
perous business  in  ship  buildiug  and  naval 
architecture  is  springing  up.  The  bridge  at 
Wheeling  necessarily  involves  the  total  destruc- 
tion of  this  business,  and  the  exclusion  of  such 
vessels  and  their  commerce  from  the  ports  of 
Pennsylvania.  Upon  steam  vessels  the  exclu- 
sion operates  with  but  little  leas  injury. 

The  diagrams  now  exhibited  to  the  court 
represent  the  figure  and  dimensions  of  the  Ohio 
steam  vessels.  Two  classes  are  spoken  of.  The 
;  first  being  large  and  swift  packets  plying  be- 
tween Pittsburg  and  Cincinnati.  The  second 
class  compriKing  transient  vessels  and  thoec 
which,  in  the  course  of  (tieir  business,  pass 
through  the  Louisville  Canal. 

The  first  class  average  in  length  two  hundred 
and  thirty  feet;  they  are  over  fifty  feet  wide; 
their  pilot  house  stands  forty-eight  feet  above 
the  surface  of  the  water,  and  they  require  for 
free  passage  upwards  of  seventy  feet  space. 
It  is  apparent,  then,  that  to  the  passage  of  these 
vessels  the  bridge  offers  a  total  obstruction 
whenever  the  water  exceeds  twenty  feet  in 
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height.  And  this,  it  has  already  been  showD. 
is  liable  to  occur  in  nine  BeTenU  monlhs  of  the 
jear,  and  (MnliQue  from  two  to  ten  days  at  a 
time.  Four  times,  nnce  this  court  commenced 
its  Beselon,  they  hare  been  obstructed.  The 
second  class  of  boats  are  one  hundred  and 
eielily  feel  in  length,  forty-nine  feet  wide,  wilh 
pilot  house  forty  seven  feet  above  the  water, 
aiid  chimneyB  over  sixty  feet  hiph. 

CpoD  the  spring  and  fail  Qoods.  ranging 
from  thirty  to  tbirty-eight  feet,  tlie  passage  of 
these  boats  will  also  be  prevented.  It  is  said 
this  class  arc  provided  with  machinery  fur 
loweting  a  portion  of  their  chimneys.  And  bo 
thvyare;  but  the  proof  exbibils  that  this  ma- 
cliincry  lias  been  resorted  to  as  an  expedient  in 
order  to  avoid  the  obstruction  of  the  Ohio  falls, 
by  pusing  tiirou^  the  canal  at  Louisville. 
And  it  is  msiated  dj  these  defendants  itiat  all 
boats  paraing  to  and  from  Pittsburg  shall  be 
536*]  subject  to  *the  eame  condition;  impos- 
ing upon  navigation  between  Wheeling  and 
Piltaburg  the  disadvantages  of  a  great  natural 
obstacle  like  the  falls  of  Louisville. 

I>iiIereDl  opinionf>  have  been  expressed  by 
witnesses  on'uie  subject  of  lowering  chimneys. 
A  few  observatioQB  in  connection  with  the 
draughts  now  before  the  court,  will  here  he 
made. 

Two  plans  of  lowering  are  described.  By 
the  first,  a  few  joints  of  chimney  at  the  top, 
turning  on  a  hinge,  are  locrered  suflicieDtly  to 
pass  through  the  Louisville  Bridge.  But  this 
mode  is  confined,  as  evidently  it  must  be,  to 
cases  where  a  short  piece  of  small  diameter  and 
light  weight  is  to  be  lowered.  Tct,  even  in 
these  cases.  It  is  spoken  of  as  being  a  trouble- 
some, expensive  and  dangerous  duty.  Hinges 
have  broken  and  chimneys  fallen  and  crushed 
tite  decks ;  officers  and  men  on  the  deck  are  ex- 
posed to  danger  at  night  in  windy  and  stormy 
weather.  The  packet  chimneys,  weighing 
from  2.600  to  8,000  pounds,  and  five  feet  in 
diameter,  require  a  different  management. 
For  lowering  these,  the  only  mode  suggested  is 
by  the  use  of  lilnges  at  the  hurricane  deck. 
Let  us  consider,  then,  the  condition  of  one  of 
these  packets  In  effecting  ita  passage  on  high 
waler. 

Through  the  Louisville  Canal,  boats  pass 
slowly  with  steam  and  fire  down,  witb-no  op- 
posing currents  and  no  skill  required  to  direct 
their  course.  The  whole  force,  skill  and  atten- 
tion of  oiBcers  and  crew,  may  there  be  devoted 
to  lowering  the  chimneys.  But  boats  descend 
the  Ohio  liiver  at  the  rate  of  from  fifteen  to 
twenty  miles  per  hour;  and  upon  a  current  ruo- 
Ding  between  Zane's  Island  and  the  Virginia 
shore  at  the  rate  of  five  to  eight  miles  an  hour, 
which  shortly  above  the  bnclge,  sets  strongly 
out  from  the  main  shore  to  the  island,  thus  m- 
cliuing  boats  to  the  lower  part  of  the  bridge. 
<See  depositions  of  Duval  ana  others.) 

The  boats,  moreover,  usually  arrive  at  the 
bridge  in  the  night  season.  When,  therefore, 
their  chimneys  arc  to  be  lowered,  supposing  it 
even  possible  by  meclianical  contrivances  and 
skill,  the  task  is  to  be  accomplished  under  tbe 
most  formidable  dangers.  Upon  a  slippery 
deck,  over  boilers  of  steam  and  fiery  furnace, 
contending  with  wind  and  current,  the  boat 
must  be  guided  through  a  narrow  space  of  one 
hundred  feet  in  width,  wliile  huge  chimneys, 
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three  tons  in  weight,  are  to  be  lowered  to  tlie 
deck.  It  is  plain  that  anv  accident,  under  ttieae 
circumstances,  inTolves  nazard  and  destructioo 
to  life  and  property,  exposing  officers,  passen- 
gers and  crew  to  disaster  and  death  in  the  most 
apiwlling  form.  Numerous  instances  of  casual- 
ties are  spoken  of  by  the  witnesses,  that  have 
happeDca  on  the  small  boats  passing  bridges  oo 
the  Afonongahela  and  ip  the,  Louisville  Canal 
What,  then,  is  to  be  apprehended  at  the  Wheel- 
ing Bridge  on  the  Ohio  River,  if  the  packetsare 
to  be  subjected  to  such  condition?  Upon  the 
'evidence  in  this  case,  there  is  no  room  [*636 
to  doubt  the  consequences  that  must  ensue. 

With  these  general  observations,  I  proceed  to 
examine  the  evidence  in  detail.  In  the  origioal 
answer  it  is  admitted  that  there  are  boats  that 
cannot  pass  the  bridge.  The  first  supplemental 
answer  admits  that  there  are  dx  boats,  the 
owners  of  which  refuse  lo  remodel  their  chim- 
neys, so  as  to  enable  them,  in  case  of  a  freshet, 
to  pass  under  the  bridge.  In  their  memorial  of 
January  lBt,1849,  "catung  upon  the  Legislature 
of  tbie  Slate  so  to  amend  tbcir  charter  as  to 
sanction  by  law  the  height  fixed  by  the  board 
of  managers,"  it  is  admitted  that  on  a  rise  of 
thirty  feet,  a  few  of  the  lai:ger  class  of  boats 
"  will  be  compelled  "  to  lower  their  chimneys. 
On  a  rise  of  twenty-five  feet,  still  fewer  btmls 
will  be  compelled  to  do  so.  On  a  flood  of  twen- 
ty feet,  from  five  to  sixlxmts  "  will  be  required 
to  lower  their  chimneys."  It  is  also  confessed 
that  the  requisition  imposes  "  little  trouble" 
and  a  "small  additional  expense." ' 

The  fact  bein^  thus  confesBed  by  the  def^- 
ants,  that  the  bridge  will  arrest  the  passfwe  of 
l>oats,  impKJse  the  condition  of  "  remodeling 
their  chimneys,"  exact  the  duty  of  lowering 
them  in  order  lo  pass,  and  incur  by  this  requisi- 
tion trouble  and  expense,  the  right  comes  ia 
question. 

That  no  state  could  grant  authority  so  to  in- 
terfere with  vessels,  regulated  and  licensed  pur- 
suant to  the  Acts  of  Congress,  and  naviraUlng 
a  river  over  which  Congress  had  extentwd  its 

Srotection  as  to  Ixnts,  commerce  and  bridges, 
as  already  been  shown.  That  Virginia  neither 
assumed  nor  delegated  such  authority  by  their 
charter,  appears  from  its  terms.  Ttiat  the  de- 
fendants knew  they  had  uo  lawfu!  authority,  U 
proved  by  their  calling  on  the  Le^alature  to 
amend  their  charter  and  sanction  by  law  the 
height  of  their  bridge. 

But  several  grounds  of  Justification,  or  rather 
exeuse,  are  urged.  That  the  only  boats  ob- 
structed by  tbe  bridge  have  unusually  high 
chimneys,  and  "  Iwlong  to  Pittsburg,  the  rival 
of  Wheeling  in  commerce  and  manufactures." 
That  the  fieljdit  of  steamboat  ciiimneys  has 
been  increased  since  the  date  of  the  orld^ 
charter.  Tliat  the  boats  obstructed  are  few  in 
number.  Tiiat  the  obstruction  seldom  happens, 
and  only  for  short  periods.  That  the  heigbt  of 
the  chimney  is  unnecessatr ;  or  if  nccMssiy, 
may  be  lowered  to  pass  the  bridge. 

To  each  of  these  points  of  dStenae.  the  evi- 
dence furnishes  a  specific  and  conclusive  an- 
Bwer. 

(Mr.  Stanton  then  entered  into  a  critical  ex- 
amination of  the  evidence  and  proceeded.) 

Without  pursuing  this  branch  of  the  subJetA 
further,  it  is  evident  that  a  more  serious  ob' 
structioD  to  the  navigation  of  the*Ohio,[*537 
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ij  stem  vemelB  as  well  as  ships,  could  not 
btre  been  dcvteed  by  the  art  of  man.  And, 
upon  the  authorities  already  adduced,  it  is 
lUDifest  tbat  the  charter  unaer  which  the  de- 
fembiou  claim,  it  it  authorized  such  erection, 
being  a  slate  enactment,  wliicb,  in  its  opera- 
Uon.  prewribes  regulations  for  commerce  cod- 
flretiog  with  thnw  of  Congrew,  snuli  cbarteT  is 
adjust  tlie  Constitnlion  of  ttie  United  States, 
aod  i^  abnotutely  void.  And  all  consideraliona. 
Kto  the  practicability  of  cliangine  and  adapt- 
ing the  structure  and  macbtoery  ofsteambnats, 
•0  Ik  to  pass  the  bridge,  are  wholly  unav^ling 
to  the  defendanta,  for  Congress,  having  regu- 
lat(d  ibeoe  wels,  appointed  an  inspector,  pre- 
■nibed  their  macbioery,  and  the  duties  of  offi- 
cers sod  crew,  and  granted  tbem  a  license  to 
Davigate  tbe  river,  no  individual  nor  state  has 
mj  salborily  to  require  a  change  of  such  ma- 
cbinery,  nor  impose  the  performance  of  any 
du>j,  nor  for  a  single  moment  direct  or  arrest 
tbeir  coinw:  and  hence  it  follows  that  as  this  is 
undvrtakeD  and  accomplished  by  the  Wheeling 
Bridge,  it  is  an  unlawful  obstruction  of  naviga- 
i\na  on  the  Ohio  River. 

The  injury  resuUing  to  the  State  of  Peoosyl- 
vaoia  from  this  unlawful  obstruction  is  of  the 
upmost  magnitude.  Occupying  a  central  posi- 
lioa  reeling  ^tward  on  tbe  Atlantic,  north  on 
lite  Laltes,  flanking  on  tbe  Ohio,  by  it  she  is 
(ntonectcd  with  the  Gulf  and  ttic  vast  regions  of 
the  West  and  South.  She  thus  c-ojoys  a  posi- 
tion for  foreign  and  domestic  commerce  more 
favorable  than  any  other  in  tbe  Uaion.  From 
tbe  earliest  period  these  advantagis  were  cutti- 
Tated,  she  became  a  navigating  State;  the  en- 
(tgieB  and  enterprise  of  her  people  were  devpted 
to  navigation  and  commerce.  By  her  own 
ean^  connecting  tbe  lakes  and  the  Atlantic 
wiiblbe  Ohio,  she  possesses  cbaaoels  for  water 
trannporlation.  more  important  than  can  be 
pnasEMed  by  any  slate  on  the  continent.  By 
tieamboats  navigating  the  Ohio  she  has  inter- 
Gonrne  with  all  tbe  States  lying  west  and  south 
of  her;  and  by  tbe  same  bighway.  commerce 
with  foreign  natioiw,  passing  through  the  Gulf 
and  the  Alississippi,  reaches  her  gates,  to  be 
transported  eastward  through  tbe  channels  she 
has  opened.  Across  this  tbroughfare,  within 
fifty  miles  of  her  l>order,  the  Wbeeling  Bridge 
interposes  its  barrier.  By  it  her  communication 
with  Mew  Orleans,  St.  Louis,  Cincinnati,  and 
all  the  region  west  and  south  of  her,  is  inter- 
cepted; and  the  commerce  flowing  between 
ibcmaod  her  public  works  is  interrupted,  eX' 
po«d  10  danger,  delay,  and  is  at  limes  wholly 
cut  oS.  The  admiMsion  by  defendants,  that  ob- 
uruciion  of  the  Ohio  Tiiver,  from  any  cause, 
would  iDjurioualy  affect  her  public  works,  is 
evidently  true;  antl  equally  plain  is  it  that  such 
<^Mtn]aion  must  injuriously  affect  every  inter- 
eat  that  a  state  can  possess,  or  that  she  is  bound 
S38*J  lo  'cherish  and  defend.  Tliis  injury 
nuf  be  considered  tn  respect, 

iH.  To  the  persons  and  property  of  her  ciL- 

81  To  her  sovereignty  and  eminent  domain. 
M.  To  her  ports. 

4th.  To  the  revenue  of  lier  public  works. 

{We  must  pass  over  the  discussion  of  the 
fint  three  of  these  points,  and  proceed  to  the 
latt.) 

To  the  public  works  of  Penn^lvanls,  the  in- 
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jury  occasioned  by  this  obHtruction  is  deep  and 
Uistinc.  The  products  of  the  South  and  West, 
and  of  tbe  Pacific  coast,  are  brought  in  steam- 
boats along  the  Ohio  to  the  western  end  of  Ikt 
canals  at  Pittsburg,  thence  to  be  transported 
through  them  to  Philadelphia,  for  an  eastern 
and  foreign  market.  Foreign  merchandif«  and 
easlem  manufactures,  received  at  Phlladflphla, 
are  transported  by  the  same  channel  lo  Pitts- 
burg, ihence  to  be  carried  south  anil  wect,  to 
tlieir  destination,  in  steamboatsalong  the  Ohio. 
If  these  vessels  and  Iheir  commerce  arc  liable 
to  be  slopped  within  a  short  distance  as  they 
approach  the  canals,  and  subject  to  expense, 
delay,  and  danger,  to  reach  them,  the  same  con- 
sequences to  ensue  on  their  voyage  di'parting'. 
the  value  of  these  works  must  be  dtajtroyed. 
This  result  is  confessed  by  the  defendants  to  be 
a  necessary  consequence  of  obstruction  to  tbe 
Ohio  River  from  any  cause. 

"  Tliey  have  no  doubt  that  tbe  navigation  of 
the  Ohio  River  Is  important  to  the  works  above 
referred  to.  and  that  the  value  thereof  would 
be  affected  injuriously,  if  from  any  cause  the 
pa-ssage  of  steamboats  from  tbeCii^  of  Pitts 
burg,  downwards,  were  obstructed  or  impeded. " 
(2d  Supplemenlal  Answer,  Record,  p.  42.) 

That  the  pas-sage  of  steamboats  to  and  from 
Pittsburg  is  obstructed  and  Impeded  by  the 
Wheeling  Bridge,  has  also  been  diown  by  the 
admissions  alrc^y  quoted. 

.  .  .  "  Six  boats,  the  owners  of  which  refuse 
to  remodel  their  chimneys  so  as  to  enable  them, 
in  base  of  a  freshet,  to  pass  under  the  bridge, 
belong  to  Pittsburg,  the  rival  of  Wheeling  fn 
conimerce  and  manufactures. "  (Supplemental 
Answer,  Record,  p.  41.)  • 

"  A  few  of  tbe  larger  clus  of  boats  at  such  a 
stage  (thirty  feel)  of  water,  will  be  compelled 
to  lower  their  chimneys."  (Mem.  to  Virginia 
Legislature,  Record,  p'  &6.) 

It  has  been  seen  lliat  the  six  boats referrcid  lo 
are  tbe  carriers,  between  Pittsburg  and  Cincin- 
nati, of  three  fourths  of  the  traide  and  travel 
transported  by  the  Pennsylvania  Canal. 

The  large  class  spoken  of.  are  thf  caniers 
from  New  Orleans  and  St.  Louia.  Too  large 
for  tbe  canal,  these  boats  can  reach  Pillsburg 
and  depart  only  on  high  water.  Too  large  for 
tbe  brioge,  they  can  pass  Wheeling  only  on  low 
water.  They  are  thus  excluded  from  Pittsburg 
by  a  natural  obstruction  at  Louisville,  one 
'portion  of  the  year,  and  for  the  ru- 
mainder  by  an  ariiticial  obstructiun  at  Wheel- 
ing. To  surmount  both  obstruciioos  the  same 
condition  is  imposed — "compelled  to  I6w<r 
their  chimneys." 

By  their  own  confession,  then,  the  defend- 
ants, witb  their  cables  stretched  over  tbe  chan- 
nel, produce  the  same  result  as  if  rocks  were 
sunk  in  its  bed.  Between  the  Pennaylrauia  '" 
Canal  and  Louisville,  a  distance  of  seven  hun- 
dred miles,  no  obstruction  has  hitherto  existed. 
Between  Pittsburg  and  Cincinnati,  with  which 
onehalf  of  her  commerce  is  transacted,  this  artili- 
cial  obstruction,  equal  to  the  Louisville  falls,  is 
placed  within  fifty  niih'S  of  her  borders,  inter- 
posing  between  her  ports  and  every  other  to 
which  her  commerce  extends.  Nay.  more — 
to  remove  obstructions  in  tbe  Ohio.  Congress, 
at  tlie  solicitation  of  tbe  Penns^'lvania  Legisla- 
ture, has  appropriated  many  niilliunsof  dollars 
(4  U.  S.  Stat.,  82),and  withfniwelve  months  be- 
17  ^  267, 
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fore  this  bridge  was  commenced,  one  hundred 
and  thirty  thousand  two  linndred  dollars  were 
expended  for  that  purpose  between  Wheeling 
and  Pittsburg.  ((x>l.  Albert's  Deposition,  p. 
126} 

Thus  it  appears  that  while  Congress  has 
been  expending  public  money  in  improving 
n»viKalion,  tbe  defendants  have  spent  their 
uwn  in  obstructing  it,  with  mucb  more  effect- 
ual purp«tse. 

From  the  admissiODS  of  the  defendants  as  to 
the  ot>9truction  created  by  their  bridge,  and  its 
injury  to  the  property  of  Pennsylvania,  atten- 
tion may  now  be  turned  to  tbe  other  evidence 
on  the  same  subject. 

Report  oj  the  Board  of  Canai  Commmioner». 

"  Tlic  board  fully  concur  in  the  views  ex- 
pressed by  the  collector  as  to  the  Injurious  ef- 
fects which  the  construction  of  tbe  bridge  at 
Wheeling  must  necessarily  produce  upon  tlie 
revenues  of  the  Commonwealth,  derived  from 
tbe  main  line  of  her  public  works.  If  tbe  repre- 
sentation be  true  that  the  bridge  referred  to 
prevents  the  passage  of  the  large  class  of  steam- 
boats, which  can  only  run  in  times  of  higli 
water,  then  the  Slate  ought  to  take  eveiy  legal 
step  to  procure  tbe  removal  of  (he  obstruction. 
It  la  unnecessary  for  tbe  board  to  present  to 
the  senate  any  argument  to  prove  that  such  an 
impediment  to  the  free  navigation  of  the  Ohio 
will  materially  affect  the  interests  uf  Pennsyl- 
vania."  (Record,  p.  431.)  , 

Report  of  the  State  Ireamrer. 

"  It  becomes  by  duty  to  call  your  attention 
to  the  bridge  lately  constructed  across  the  River 
(Jliin  at  Woeefing;  ibreatenini^,  as  it  dues,  to 
interfere  with  the  business  and  enterprise  of 
Pittsburg,  whose  commercial  proHperity  is  so 
Ji40*]  essential  to  the  prodtictiventw  *of  our 
main  line  of  cniial.  Bliould  the  price  of  freights 
to  and  from  Pittsburg,  by  the  river,  be  en- 
hanced in  the  smallest  degree  by  deslroyine 
the  competition  between  the  large  and  smHil 
boats,  it  will  result  injuriously  to  tlic  business  of 
the  canal,  and  prejudicial  to  the  enterprise  of  a 
city  whose  manufacturing  wealth  and  com- 
merce are  too  valuable  to  tbe  Slate  to  be  jeop- 
ardized." (State  Treasurer's  Annual  Report, 
p.  12.) 

"Annual  receipts  of  main  line.  $1,338, 720.- 
05."   (Vd.,  p.  flO.) 

The  views  thus  expressed  by  the  public  offi- 
cera  of  Pennsylvanlaand  of  the  general  govern- 
ment, are  sustained  by  the  knowledge  and  ex- 
perience of  business  men. 

(Mr.  Stanton  proceeded  to  comment  on  other 
testimony,  and  then  contended  that  the  bridge 
might  have  beeen  construcled  soasnottoob- 
Htruct  navigation.  He  then  examined  the  value 
of  the  bridge  as  a  means  of  transit  from  shore 
10  shore,  and  afterwards  the  right  of  the  State 
lo  sue  in  her  corporate  capacity,  for  injuries 
operating  immediately  upon  ttie  persons,  prop- 
erty, and  business  of  the  citizens  of  Pennsyl- 
^'ania:  and  also  for  those  which  operate  directly ; 
upon  tbe  Htate.) 

The  right  to  relief  at  her  own  suit  being , 
fchown.  Its  form  remains  to  be  mentioned.' 
Abatement  by  injunction  Is  prayed.  And  for 
these  reasons:  Amtemeot  is  a  remedy  which  tbe 
Inw  allows  persons  injured  by  a  nuisance  toad- 
miDislerfor  their  own  relief;  but  to  avoid  strife 
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and  contention  that  thence  might  ensue,  courts 
of  equity  have  assumed  jurisdiction  to  adminis- 
ter that  specific  remedy. 

The  grounds  of  equitable  jurisdiction  for 
abatement  by  injunction,  are  precisely  Hum 
occupied  herein  by  the  State. 

"Tiie  ground,"  says J/r. i/tuft*M Stmy,  "for 
this  jurisdiction  in  cases  of  purpresture,  as  wcU 
as  nuisance,  undoubtedly  is  their  ability  to  give 
a  more  complete  and  perfect  remedy  than  is  al- 
lowable at  law.  in  order  to  prevent  irreparable 
mischief,  and  alsn  to  suppress  oppressive  sod 
vexatious  litigation.  In  (be  first  phice  tbey 
can  interpose,  as  the  courts  of  law  cannot,  to 
restrain  and  prevent  such  nuisances  (hrea(eDed 
or  iu  progress,  aswell  as  those  already  exi8(iog. 
In  (he  next  place,  by  a  perpetual  injimction 
(he  remedy  is  made  complete  through  all  future 
time.  Whereas  an  information  or  indictment 
at  the  common  law  can  dispose  only  of  the 
existing  nuisance,  and  for  future  acts  new 
prosecutions  must  be  broughL  In  tbe  next 
place,  the  remedial  justice  in  equity  may  be 
prompt  and  Immediate  before  irreparable  niis-  , 
chief  is  done;  whereas  at  law  nothing  can  be 
done  except  after  trial  and  upon  the  amurd  »t 
judgment."  (3  Story's  Equity,  808;  see,  ^ 
cases  cited  in  the  bnef.) 

Obstruction  of  water-courses  are  cases  callinj; 
for  this  remedial  interposition  of  courts  uf 
equity.    (3  Story's  Eqully,  806.) 

*It  needs  no  argument  to  show  that  f*541 
the  injury  iDquestioo.as  It  Is  great  in  magnitude, 
is  also  most  clearly  within  the  class  of  what  hk 
known  as  irreparable  injuries.  In  tbe  first  place, 
being  an  injury  to  trade,  the  full  extent  of  la- 
jury  cannot  be  measured  in  damages,  any  mrire 
thflji  in  cases  of  nuisance  to  health,  it  can  be 
ascertained  bow  many  months  or  we^  or 
hours  life  may  be  shortened.  In  the  second 
place,  it  is  unceaHini;  and  wlthoutend.  While 
the  water  flows  and  the  bridge  stands  the  injury 
continues.  The  mischief  is  not  only  irrepaia-  ; 
ble.  but  tbe  litigation  to  which  it  must  lend 
would  be  vexatious  in  tbe  last  degree.  Tlie 
strife  and  contention  that  must  follow,  are  tlso 
of  the  most  serious  character. 

It  is  the  specific  penalty  prescribed  by  tbe 
char(er,  tbe  terms  upon  which  tbe  defendants 
obtained  permission  to  erect  their  bridge,  the  i 
agreement  entered  into.   That  Virginia  has 
since  chosen  for  herself  to  waive  that  penally, 
can  make  no  difference  as  to  the  equities  of 
other  parties.   This  remedy  Is  still  in  thechar- 
ter:   "  If  the  bridge  shall  be  so  erected  as  lo  i 
obstruct  navigation,  the  said  bridge  may  be  | 
treated  as  a  public  nuisance  and  abated  acoonl- 
ingly."   (Charterof  Wheeling  Bridge.) 

It' is  snid  that  bc-fore  injunction  atrial  at  Uw 
should  be  Hwarded.  But  trials  at  law  are 
awarded  only  where  facts  arc  contested;  and 
cases  of  nuisance  are  excepted  from  the  benefit 
even  of  this  rule.  "  If  the  thing  sought  to  be 
prohibited  Is  in  Itself  a  nuisance,  tbe  court  will 
mterfere  to  stay  irreparable  mischief,  without 
waiting  tbe  result  of  a  trial."  (Sbelford  on 
Railways,  481.)  But  what  facts  are  here  to  be 
ascertainedV  The  highway,  the  obfttruction, 
the  injury,  are  ctmfesscd  on  (be  record.  The 
whole  defense  rests  simply  upon  legal  excep- 
tions, leaving  no  fact  to  be  tried. 

The  Actsof  PennsylvanlaautboridngbridgM 
within  her  own  territory  are  urged  in  defom'. 
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To  this  it  in  sufBcient  to  remark,  (hat  the  equi- 
lable  doctrine  of  set-off  has  never  l>et*n  iipplied 
10  cases  of  nui^nce.  And  if  it  were,  tlic 
iHidges  on  the  Allefihany  and  Monooj^bela  are 
■ot  a  fair  equivalent  for  tlie  oavigHlion  of  the 
Oliio.  Mis^ippi,  and  their  braaches.  cut  off 
bjr  the  Wheeling  bridge.  When  complaint  is 
Bude  or  hi  jury  shown  from  these  bridges,  then 
vill  be  time  to  f^ow  their  defense.  With  this 
case,  and  the  matters  here  involved,  they  have 
oolhin?  to  do. 

Tlie  State  is  also  charged  with  laches — stand- 
ing by  and  witnessing  without  objection  the 
d««Hlants  expend  their  money.  This  is  a 
rtnoge  charge,  when  it  is  remembered  that 
PUinsylrania  met  these  defendaoto  in  Con- 
grm,  and  there  urged  her  specific  objections, 
resisted  and  defeated  a  bill  for  the  erection  of 
542*J  *tbe  bridge  that  had  been  introduced 
by  the  member  from  Wheeling,  before  her  re- 
monstrance reached  Washington. 

She  could  not  follow  them  intoUie  Legiela- 
lore  of  Virginia.  And  if  she  had  done  bo,  her 
rights  were  sufficiently  guarded  by  (he  14th 
Mdion  of  their  charter.  Its  violation  was  not 
to  be  presumed.  But  when  it  became  mani- 
fest that,  in  defiance  of  its  provisions,  the  river 
was  about  to  be  obstructed,  the  law  officer  of 
the  State,  her  Attorney  General,  promptly  ap- 
peded  to  this  tribunal.  What  charge  of  laches 
could  be  more  uofoundedf  Pending  these  pro- 
ceedings, in  the  fancied  belief  (bat  an  advan- 
tage would  be  gained  thereby,  the  work  was 
hurried  on  to  its  completion.  Warning  was 
given,  by  the  learned  Judge  before  whom  the 
iDotion  was  made,  that  no  equity  would  be 
thus  gained,  but  that  if  found  a  nuisance  the 
Indge  must  be  abated.  And  this  was  made 
one  of  the  grounds  for  then  denying  the  mo- 
ikn.  {Ju<§e  Grier's  Opinion.)  Abatement  is 
ibe  only  remedy  that  can  save  the  public 
works  of  Pennsylvania  from  irreparable  in- 
jury. It  is  the  condition  upon  which  the  de- 
fendants In  their  own  wrong  obstructed  this 
Idzhway.  and  it  is  the  penally^  pronounced  by 
VnglDla  for  infringing  the  rights  of  naviga- 
tion. 

These  rights  Pennsylvania  might  protect  by 
Mbalement  of  this  nuisance  by  her  own  act. 
But  the  Constitution  established  this  tribunal 
ai  one  of  dignity,  wherein  a  stale  might  sue 
and  obt^n  redress  by  due  course  of  law.  Its 
powers  and  duties  are  defined  in  No.  80  of  the 
nderilist,  and  in  the  Constitution  by  terms  of 
the  most  wide  and  general  signification,  ex- 
leading  to  "  all  those  cases  which  involve  the 
pesce  of  the  confederacy,  whether  they  relate 
lo  the  intercourse  lietween  the  United  States  and 
foreign  nations,  or  between  the  States  them- 
selves." Comment  upim  these  terms  from  me 
would  be  snperfluoufl.  They  embrace  the  very 
CM  now  before  the  court,  than  which  none 
ciu  be  conceived  more  directly  or  deeply  in- 
rolTing  the  peace  of  the  confederacy.  It  pre- 
■eols  no  question  of  alistract  rights,  but  one  of 
actual  existing  vested  rights,  essential  to  the 
eiislence  of  the  State  and  the  welfare  uf  her 
pn^le.  Her  righls  of  commerce  extending 
>Ktween  the  several  Slates;  ibe  right  of  navi- 
Qition  npon  a  public  river;  the  use  of  a  high- 
upon  whiM  the  value  of  internal  improve- 
■ents,  costing  over  forty  millions  of  dollars, 
depends. 
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Upon  these  considerations  the  State  of  Pennsyl- 
vania prosecutes  this  suit.  Di-clariug  it  to  ))e 
consistent  with  her  character  to  seek  a  peaceful 
remedy,  her  Legislature,  by  unanimous  vote  in 
both  bmnches,  adopted  the  following  resolu- 
tions, in  obedience  to  which  I  now  appear  be- 
fore this  court: 

"Be  it  resolved,  by  the  Senate  and  House 
of  Kcprcsentatives  of  the  Coramonwenlth  of 
PennRylvania.in  General  Assembly  'met  f*643 
— That  the  free  and  uninterrupted  navigation 
of  the  Oliio  River  us  a  common  highway,  is  a 
right  belonging  to  the  citizens  of  PennsylvaniR, 
which  bfing  essenlial  to  the  prosperity  of  the 
State,  it  is  the  duty  of  the  Commonwealth  to 
assert  and  defend. 

"Tiiat  the  proceedings  in  behalf  of  said  Stale, 
instituted  by  her  Attorney- General  in  the  Su- 
preme Court  of  the  United  States,  and  now 
pending  therein,  against  the  Wheeling  and 
Belmont  Bridge  Company,  to  abate  the  nui- 
sance occasioned  by  tlieir  l>ridge  lately  erected 
across  said  river,  be  prosecutra  to  final  Judg- 
ment, decree  and  execution  for  abatement  of 
said  nuisance." 

Having  thus  presented  my  proposition  in  its 
various  brancht-s,  1  feel  that  it  is  not  needful 
for  me  to  urge  upon  this  court  the  important 
considerations  which  necessulty  arise  fnnn  the 
case,  considerations  effecting  not  only  life  and 
property  to  an  immeasurable  extent,  but  vast 
commerce,  essential  state  rights,  and  the  peace 
of  the  confederacy.  They  will  present  them- 
selves to  the  court  with  more  force  than  I 
could  urge  them.  I  know  not,  sir,  that  it  be- 
comes me  to  say  more  in  this  behfdf ,  Tlds  only 
I  will  add : 

In  1766  a  distinguished  son  of  Pennsylvania, 
Dr.  Riitenhouse,  first  conceived  the  plan  of  her 
great  works,  connecting  the  waters  of  the  Lakes 
and  the  Atlanlic  with  the  Ohio  River.  Sevenly 
years  elapsed  before  the  resources  of  the  Slate 
were  equal  to  such  an  undertaking.  But  once 
commenced,  it  was  accomplished.  While  all 
other  works  tending  to  the  same  object  halted 
east  of  the  Allegbanies,  Pennsylvania  forced  her 
way  through;  thus  opening  a  cheap,  easy  and 
secure  water  transportation  from  the  Gulf  and 
the  Rocky  Mountains  to  the  Atlantic  sealward. 
But  no  sooner  had  this  mighty  work  tteen  com- 
pleted, and  its  revenues  commenced  to  replen- 
ish the  exhausted  treasury  of  the  State,  and  a 
prosperous  commerce  to  re-imburse  her  citizens 
for  their  heavy  taxation,  ttian  the  flagiUous 
scheme  is  undertaken  to  cut  her  off  from  the 
Ohio  bv  a  bridge  at  Wheeling,  witliin  fifty 
miles  of  her  borders. 

When,  to  prevent  so  great  a  wrong,  she  ap- 
peals to  the  Supreme  Court;  the  work  is  hur- 
ried on;  and  pending  faer  application  for  an 
injunction,  iron  cables  are  stretched  across  the 
channel  of  a  navigable  river,  interrupting  ves- 
sels arriving  and  departing  from  the  ports  of 
Pennsylvania.  And  before  she  can  be  heard 
in  this  tribunal,  faer  vessels  are  stopped  on  a 
public  highway,  their  cargo  and  passengt  rs 
discharged  at  Wheeling,  and  Pennsylvania  ports 
shut  up.  For  less  injuries  than  these,  states  have 
been  heretofore  prompt  to  re<lress  their  own 
wrongs,  and  have  rushed  swiftly  to  war.  Even 
under  our  government,  in  'defense  of  [*544 
comraerciaT  rights,  supposed  to  tie  luvued  by 
congresdonal  enactment,  thebannerof  disunion 
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has  been  imfurled  in  the  Soulh.  In  the  Norlh 
and  Bttst,  bnrdtiringstnteB.  asserting  aavigatiou 
privilcgia.  have  resorted  to  acts  of  retortion  and 
cnnttscation.  until  al  length  civil  war  was  ready 
to  hurst  forth  oo  their  bordere  and  range  along 
their  coasts.  At  a  later  day,  the  western  States 
of  Ohio  and  Michigan,  on  a  mere  boundary 
question,  arrayed  Ihelr  military  forces  against 
each  other,  under  command  of  their  respective 
governors.  And  now.  oa  a  mere  abstract  ques- 
tion, state  is  seen  arraye<l  against  state,  with 
threats  and  warlike  aspect. 

To  theoe,  what  a  contrast  and  exemple  does 
I'ennsylvania  this  day  present.  Tbreatened 
in  her  dearest  rights,  she  makes  no  appeal  to 
force. 

When  the  foundations  of  this  government 
were  laid,  and  this  tribunal  established  its 
corner  stone,  Pennsylvania  was  there.  She 
knew  that  the  chief  object  of  the  Constitnlion 
was  to  substitute  tiie  law  of  reason  for  the  law 
of  force ;  and  her  abidinfi;  confidence  initsef' 
flcacy  for  every  exigency  boa  never  been 
shaken.  Her  commerce  obstructed  on  a  pub- 
lic river,  her  ports  shut  up;  she  comes  this  day 
at  the  head  of  no  armed  squadrons,  with  no 
blustering  enactments  of  state  sovereignty, 
with  no  Ihreatcninga  of  disunion  upon  her 
lips.  As  becomes  the  keystone  of  the  federal 
arch,  she  seeks  first  a  peucpful  remedy.  She 
a|!)pear8  as  an  humble  suitor  before  civil  judges, 
sitting  upon  their  Judgment  seat,  surrounded 
by  no  armed  janizaries,  by  no  imperial  guards; 
but  in  the  exercise  of  their  constitutional  func- 
tions, clothed  with  an  authority  more  potent, 
in  her  estimation,  than  an  army  with  banners. 
She  a^  them  to  protect  a  right,  deemed  the 
moat  inestimable  among  all  nations,  belonging 
to  her  by  the  law  of  nature  and  of  nations: 
guaranteed  by  the  Constilutioa  and  the  laws 
of  Congress,  for'  the  improvement  of  which 
millions  of  her  treasure  have  been  lavished, 
and  upon  which  the  welfare  of  her  people  de- 
pends. 8he  asks  them,  by  simple  injunction, 
to  prevent  a  local  corporation  from  violating, 
under  color  of  state  authority,  a  riglit  that  a 
world  in  armscould  not  wrest  from  her.  IIow 
far  the  whole«iome  influence  of  this  example 
may  depend  upon  the  decree  herein  to  be  ren- 
dered, the  learned  members  of  this  court,  bet- 
ter than  I  am,  are  able  1o  judge. 

The  counsel  for  the  defendants,  in  the  brief 
which  they  filed,  made  the  following  points: 

The  questions  which  arise  in  the  cause  may 
be  claswd  under  four  distinct  heads: 

I.  Those  which  relate  to  the  regularity  of 
the  proceedings  in  this  f»U8e. 
545*1  Those  relating  to  the  original  ju- 

Tisdictioa  of  the  Supreme  Court,  in  the  case 
presenlwi  by  record. 

III.  Those  of  a  political  character,  arising 
out  of  the  alleged  interference  with  the  free 
DavigHlion  of  the  Ohio  River,  and  the  supposed 
regulation  of  commerce  between  the  States, 
and  preference  of  one  port  over  another. 

IV.  Those  involving  the  law  in  regard  to 
nuisances,  and  the  principles  on  which  a  court 
of  equity  will  interpose,  by  in  junction,  to  grant 
relief 

1.  Under  this  head  the  defendants  will  in- 
sist— 

lat.  That  the  order  made  by  Jiutge  Orier,  on 
the  Ist  day  of  August,  1849,  Was  not  war- 
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ranted  by  practice  in  courts  of  equity.  That 
lie  had  no  power  to  do  more  than  grant  or  re- 
fuse the  injunction,  and  that  the  case  has  been 
improperly  docketed. 

2d.  They  will  insist,  that  as  the  defend&nU 
have  expressly  denied  under  oath  that  this  suit 
has  been  instituted  by  the  Slate  of  Pennsyl- 
vania, bu(  that  it  is  in  fact  (he  suit  of  sundry 
citizens  of  Pittsburg  who  have  cndertnken  to 
use  the  name  of  that  State  for  the  purpose  of 
giving  a  colorable  jurisdiction  to  this  court 
over  the  case,  without  the  authority  first  ob- 
tained of  the  Legislature  or  executive  of  Peoc 
sylvania;  and  as  the  plaintiffs  have  failed  to 
produce  any  evidence  to  show  that  the  proper 
authorities  of  Pennsylvania  have  authorized 
the  institution  of  the  suit,  the  court  should 
eil  her  dismiss  it  or  award  a  rule  against  plniot-' 
iff's  attorney  to  show  by  what  autliorily  it  bu 
been  instituted.  lMa!tfiad'$  Lmet  t.  Lm,  4 
DttlL,  330.) 

8d.  The  original  bill  being  fatally  defective 
was  not  amendable,  the  omce  of  an  amend- 
ment being  not  to  make  a  new  cuse,  but  to 
correct  or  improve  a  bill  which  contuoed 
grounds  of  equitable  relief.  (MeMahon  v. 
Fhtfcelt,  2  Rand.,  037.) 

II.  Under  this  head  defendants  will  insist, 
that  if  the  suit  has  been  regularly  docheleil 
and  instituted  by  the  direction  of  the  proper 
autborities  of  the  State  of  Pennsylvania,  tbe 
bills  of  the  plaintiff  do  not  disclose  a  case  prop- 
erly cognizable  in  this  court.  They  show  no  * 
such  interest  on  the  part  of  the  State  of  Penn- 
sylvania in  the  matter  in  contmven'y  as  would 
make  her  a  competent  plaiDtiff  in  lliis  court 
She  should  show,  on  the  face  of  her  bill,  a  di- 
rect and  immediate  interest  in  the  Slate  of 
Pennsylvania,  in  lier  corporate  capacUv.  A 
remoteconsequenlial  Injuiy  will  not  do;  injuiy 
to  her  citizens  is  not  sufficient:  they  are  com- 
petent plaintiffd,  and  can  seek  their  own  re 
dress. 

2<1.  The  alleged  injury  to  the  public  works 
of  Pennsylvania,  and  through  them  to  her  rev- 
enues, is  femote,  contingent  and  specuUtive. 
The  bridge  is  in  another  State,  and  not  within 
fifty  miles  of  any  of  her  improvements.  If  it 
should  prove  detrimental  to  them  by  the  great- 
er facilities  winch  it  might  afford  for  cro-isine 
•the  river  at  Wheeling,  and  the  induce-  [*546 
meots  which  it  might  hold  out  to  trade  and 
travel  to  seek  that  point,  it  would  be  a  case  of 
damnumab»gm  injuria. 

8d.  The  allegation  of  injury  to  the  ship 
builders  of  Pennsylvania  i»  obnoxious  to  the 
objections  taken  to  the  original  bit);  the  injury 
is  not  to  the  State,  but  to  her  citizens,  and  it  is 
mdirect  and  consequential. 

4lh.  If  there  be  injury  to  the  public,  it  is  not 
to  the  Pennsylvania  public,  but  to  the  great 
public  of  the  Union.  If  it  interferes  with  and 
regulates  commerce,  it  Is  the  commerce  of  the 
Union,  and  not  of  Pennsylvania;  and  the  gov 
ernment  of  the  Union  alone  can  redress  it  by 
a  proceeding  in  behalf  of  the  United  Slates, 
at  the  instance  of  her  Attorney  General. 
{Commonwealth  v.  Gfiarleatoien,  1  Pick.,  184; 
see  Milford,  Eq.  PI..  210;  Story,  Eq.  PI.,  sees. 
503-aiO;  J/ineler  v.  UadMp.  3  Uail.,  411; 
Bowne  v.  Arbuclde,  4  Dall..  388  and  nnle  3; 
Ntv>  T&rk  V.  Cmneetieat,  4  Dall..  8;  VniUd 
iHata  V.  Peten,  S  Cnmcb,  llfi;  Mei'vU  v 
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^fid,  2  How.,  0.  oploion  of  Daniel,  and 
cases  reviewed  by  him;  Bank  «>/  Kentveky  v. 
Wvier.  2  Pet.,  318;  Georgetown  v.  Alerandria 
Onud.  la  Pet.,  91;  United  State*  Bajik  v. 
Fiahtm,'  Bank  of  Georffia.  9  Wheat.,  904; 
BiitgKam  v.  Cal>ot.  3  DjiII..  382;  Turner  v. 
BiiHk  of  Jforth  Arneriea,  4  Dull..  8;  MeCvrmiek 
T.  SiiiUeant.  10  Wheat.,  199;  Fiti/ier  v.  Coek- 
kO.  5  FM..  218:  Reed  v.  lian>h,  IS  Pet..  158; 
IKenl'sCom.,  844.  and  cases  cited;  Waringv. 
Clarke.  5  How..  468:  Ithode  laland  v.  Atima 
ehuaetu.  12  Pet..  657;  Spoons  v.  MeConndl,  1 
McLean,  338.359;  Rogert  v.  Linn,  2  McLean, 
US;  8  Cow..  146  ) 

HI.  The  charter  was  fraoted  for  great  pub- 
lic objects,  and  intended  to  ^vance  and  fa- 
dliute  commerce  between  tlie  States,  and  tbe 
safe,  speedy,  and  certain  tranamisaion  of  tbe 
mails  between  tbe  eastern  and  western  scclions 
of  tlie  Uoion,  and  therefore  commends  itself 
to  ibc  favorable  regard  of  the  government,  to 
which  is  confided  the  power -and  the  duty  of 
regulating  that  species  of  commerce.  The 
duty  of  Uie  government  of  tbe  United  States  is 
qnhe  as  imperative  to  protect  and  regulate  the 
trade  across,  as  up  and  down,  the  coaoDels  of 
navigable  steams. 

The  privilege  of  navigating  the  river  is  not 
paramount  lo,  but  oaly  co-equal  with,  the 
privilege  of  crossing  it.  The  bridge  is  not  a 
regiilaior  of  commerce  in  any  other  sense  than 
K  railroad  or  a  ferry  woutci  be.  {Oibbona  v. 
Ogdea.  9  Wheat.,  203;  Peopie  v.  Saratoga  and 
Beu.  Co.,  15  Wend..  134;  Thompnon  v.  People, 
n  Weod..  552:  V&rfM  v.  CktrpeU.  4  Wnsh.  C. 
C.  K.,  878;  A'o}ri$  v,  Boeton,  and  Smith  v. 
Turner,  7  How.,  283;  Uouaton  v.  Moore,  5 
Wheal..  48;  CommonweaUh  v.  Neui  Bedford  B. 
Co.,  1  Wood.  &  M..  423;  WiUon  v.  Black  Bird 
Cmk  Marth  Co.,  2  Peters,  250.) 
M7*l  *1V.  The  caw  stated  ts  not  one  for 
nlief.  even  at  law,  and  much  less  in  equity,  by 
iujanclion : 

1.  Tbe  bridge  is  not  a  nuisance. 

8.  The  injury  is  not  direct,  inevitable  and  ir- 
teparable;  on  the  contrary,  by  complainant's 
own  showing,  it  is  remote,  contingent  and  sus- 
ceplibte  of  compensation  in  damages. 

S.  Mor  is  it  peculiar  and  exclusive,  either  to 
tbe  citizens  or  to  tbe  Slate  of  Pennsylvania. 

4.  The  CDurseof  Pennsylvania,  in  chnrtering 
ud  constnictiog  bridges  over  navigable  waters 
wlibio  lier  limits,  and  in  remaimng  passive 
ootil  the  whole  capital  of  the  company  had 
been  expended,  should  induce  the  court,  even 
if  ihiu  case  were  in  other  respects  a  proper  one 
for  relief,  to  withhold  its  aid  under  the  pecul- 
iar circumstances  of  this  case.  (Story,  Eq., 
tec.  95i»,  a  &  fr;  Eden  on  Injunctions,  163; 
Bonaparte  v.  Cauukn  di  Amix/g  B.  B.  Co.,  1 
BakL  C.  C.  R..  218;  AUorney- General  v.  Cleav- 
er. 18  VeseT,  2tii,  and  authorities  cited;  JSarl 
Bipon  v.  HtAart,  1  Cotip.  fiflect  Cases,  33S; 
Story,  Ea..  sec.  922-925,  and  cases  cited; 
Pieree  v.  Dnrt.  7  Cow.,  609;  Lansing  v.  SmUli, 
8  Cow.,  146;  Semple  v.  Jjtndon  and  BimUng- 
lmmB.R.  Co..  1  Railw.  Cases.  159;  BnUer  v. 
KtMt.X^  Johns..  228;  Laws  of  Pennsylvania, 
18«,  809;  Palmer  v.  C'lynhoga  County.  3 
McLean,  226:  Jonea  v.  Royal  Canal  Co..  2 
Molloy,  319;  Williamg  v.  The  Earl  of  Jersey.  1 
Craig  &  Phil..  96;  Packer  v.  Hart.  1  Humpb. 
TeoD.  Rep.,  524;  Bu  v.  Ruma,  13  Com.  L.  R., 
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254;  CrenAauf  v.  fUate  R.  Co.,  6  Rand.,  245; 
Bidme  v.  Shreve,  8  Green.  Ch.  Cases.  116;  11- 
UngwoTth  V.  Manehe^er  and  LeedM  B.  R.,  % 
Riiilw.  Cases.  187:  Attorney- General  v.  Eatt- 
em  Go.  B  R.  Go..^  Railw.  Cases,  337.) 

After  the  arfiument  of  tbe  cauf:e.  the  court 
paspcd  the  interlocutory  order  vhich  is  report- 
ed in  9  How,,  657. 

The  coming  in  of  the  report  of  the  commfs- 
rioner  is  mentioned  In  11  How.,  SS0.  together 
with  the  order  of  court  passed  thereon.  That 
report  was  a  printed  volume  of  more  than 
seven  hundred  pages,  accompanied  by  numer- 
ous engravings,  and  including  a  great  mass  of 
evidence  upon  geographical,  statistical  and 
sciehliflc  poiors.  It  is  very  difficult  to  give  an 
abstract  of  it,  but  the  attempt  must  be  made. 

"The  questions  referred  lo  the  commis,sioner 
to  report  upon, were  tbe  following,  viz. :  whether 
the  suspenision  bridge,  mentioned  in  the  plead- 
ings in  this  cause,  erected  over  the  Ohio  River 
at  the  City  of  Wheeling,  by  tbe  defendants,  is 
or  is  not  an  obstruction  to  the  free  navigation 
of  I  he  Ohio  River.  &t  the  place  where  such 
bridge  is  erected  across  the  same,  by  vessels 
propelled  by  steam  Or  sails,  engaged,  or  which 
may  be  engaged,  in  the  commerce  or  naviga- 
tion of  said  river;  and  if  it  is  such  an  ob'*tnic.. 
tion,  *wbat  change  or  alteration,  if  [*548 
any,  can  be  made,  consistent  wiih  the  coniinu- 
'ance  of  the  bridge  across  the  said  river,  that 
will  remove  the  obstruction  to  the  free  naviga- 
tion by  such  vessels  eniraged  in  the  commerce 
and  navigation  of  such  river;  and  also  to  report 
the  proofs  which  should  be  produced  before 
me  by  the  respective  parlies;  with  power  lo  ap- 
point a  clerk  to  assist  in  the  execution  of  the 
order  of  reference:  and  also  with  power,  if  I 
should  deem  It  necessary,  to  appoint  a  cotnpe- 
tent  engineer,  whose  duty  i^  should  be.  under 
my  directions  and  inslruciions,  as  such  com- 
miwtiouer,  lo  take  tbe  measnrement  of  said 
bridge,  its  appendatces  and  appurtenances,  and 
the  localities  connected  therewith,  and  make  a 
report  to  me  upon  the  same." 

The  report  commenced  with  a  general  ex- 
amination of  suspension  bridges,  with  their 
adaptation  to  the  passage  of  railroad  cars.  Up-  • 
on  this  sulijrct  the  commissioner  expressed 
himself  as  follows: 

"My  opinion,  therefore,  is,  that  If  the 
Wheelmg  bridge,  in  its  present  form,  is  not 
permitted  to  stand,  the  idea  that  it  ran  be  so 
altered  in  its  reconstruction  as  to  adapt  it  to 
the  purposes  of  ordinary  railroad  transit,  sliould 
not  lie  entertained,  and  should  not  be  permiltrd 
10  affect  the  decision  of  the  question  of  the 
practicability  of  aUeringor  reconstruclipgsuch 
bridge,  so  as  to  obtain  a  revenue  therefrom, 
which  might  be  of  Bufflclenl  importance  to  the 
stockholders  of  the  Bridge  Company  to  induce 
them  to  contribute  means  toenable  the  corpora- 
tion to  rebuild  tiie  bridge." 

Tbe  report  then  contained  an  account  of  Ihe 
commercial  siatisiics  of  the  Ohio  River,  with 
the  velocity  of  its  current,  its  floods.  &c.  The 
bridm  was  described  as  follows: 

"The  length  of  the  bridge  i«  980  feet  be- 
tween the  faces  of  the  two  abutments;  and 
1 .010  feet  bet  ween  the  centers  of  tiie  lowers,  at 
each  en<l.  which  support  the  cables  upon  which 
the  flooring  of  the  bridge  is  suspended.  The 
eastern  towers,  to  the  tup  of  the  saddles,  are 
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15^  feet  bigli  above  the  level  of  zero  of  the 
water  gauKe  which  indicaies  the  depth  of  water 
upoD  the  Wheeliog  bar;  and  the  western  tow- 
ers are  132^  feet. 

"The  defleclion  of  the  catenary  below  the 
top  of  the  saddles  of  the  eafltern  towers,  od  the 
26th  of  Octolwr,  1850.  when  ihetemperature  of 
the  atmosphere  was  44°  of  Fnhrenheit,  was  68 
feet  5  inches.  And  the  point  of  its  greatest 
dc&ectiou  was  544  feet  uod  7  inches  from  the 
CQDter  of  the  eastern  towers.  The  deflection 
would  probably  be  about  15  inches  ^ess  at  the 
temperature  of  zero  of  Fahrenheit,  and  nljout 
15  inches  more  at  a  temperature  of  90°  above. 
The  temperature  of  the  atmosphere,  at  the  lime 
the  measurement  was  made,  was  at  about  a 
medium  between  the  extreme  cold  of  wiuter 
and  the  greatest  heat  of  summw,  and  there- 
fore gives  the  mean  deflection. 
549*]  *"The  ascent  of  the  flooring  of  the 
bridge  at  the  east  end.  for  1731  feet  from  the 
center  of  the  tower,  rises  on  a  grade  of  1.28 
feet  to  the  100;  and  for  40  feet  further  it  rises 
on  a  grade  of  0.625  of  a  foot  to  the  hundred 
feet.  From  thence  it  descends  on  a  grade  of 
0.925  of  a  foot  to  the  hundred,  for  40  feet;  and 
from  thence  to  the  center  of  the  western  tower, 
on  a  grade  of  4.08  feet  to  every  hundred  feet. 

"At  the  highest  part  of  the  bridge,  for  the 
distance  of  about  56  feet  in  width,  there  is  a, 
clear  headway,  for  the  passage  of  steamboats 
with  their  cliimDejs  standing,  of  93  feet  above 
zero  of  the  Wheeling  water  gauge;  or  91  feet 
above  extreme  low  water.  This  headway  com- 
mences about  174  feet  from  the  top  of  the  face 
of  the  eastern  abutment,  and  terminates  750 
feet  from  the  same  point  in  the  western  abut- 
ment. But  this  space  of  56  feet  in  width  is 
not  over  part  of  the  river  at  extreme  low  water. 

"The  hank  of  the  river,  under  the  eastern  ex- 
tremity of  the  56  feet  space,  is  10.21  feet  high- 
er than  the  level  of  zero  of  the  Wheeling ^uge; 
and  under  the  western  extremity,  the  height  of 
the  bank  above  zero  of  the  gauge,  is  8.H1  feet. 
And  it  is  only  23  inches  oelow  zero  of  the 
gauge  at  a  point  100  feet  further  west.  The 
water  upon  the  Wheeling  bar  must  therefore 
'  fab  about  4  feet  deep  to  bring  the  easterly  edge 
of  the  8tn:am  to  a  point  under  the  western  ex- 
tremity of  the  66  feet.  And  it  must  be  more 
than  is  feet  deep  upon  the  bar  to  enable  a 
steamboat  drawing  5  feet  to  avail  itself  of  the 
61  feet  of  clear  headway  above  low  water 
mark,  for  the  whole  width  of  56  feet. 

"It  follows,  from  this  statement  of  the  facts, 
that  a  steamboat  drawing  Ave  feet,  and  whose 
chimneys  are  79i  feet  high,  or  over,  can  never 
pass  under  the  apex  of  the  bndge.  at  any  stage 
of  the  water,  without  lowering  her  chimneys. 
And  boats  drawing  4  feet  and  having  chimneys 
as  high  as  86  feet,  can  never  pass  under  any 
part  of  the  bridge,  without  lowering,  even  in 
stages  of  water  between  4  and  12  feet  high  on 
the  Wheeling  bar.  This  is  in  accordance  with 
the  testimony,  which  shows  that  the  Cincinaati. 
whose  chimneys,  according  to  the  measure- 
ment of  the  engineer,  were  but  84.7  feel  high, 
bad  to  lower  them  to  pass  under  the  bridge, 
even  in  (he  lowest  stages  of  the  water  upon 
which  she  ran." 

Upon  the  question  whether  or  not  the  bridge 
was  an  obstruction  to  sniiing  vessels,  the  com- 
missioner reported  aa  follows: 
2ti2 


"I  therefore  decide  and  report  ttiat  (he  sus- 
pension bridge  at  Wheeling,  mention^  in  the 
order  of  reference,  is  not  an  obstruction  of  the 
free  navi^tloo  of  the  Ohio  River,  at  the  place 
where  it  is  erected  over  the  same,  by  any  m- 
sels  propelled  by  sails,  which  have  been  enga^ 
in  the  commerce  or  navigation  of  the  river 
•since  such  bridge  was  erected,  or  [*660 
which  will  probably  be  engnged  in  such  navi^ 
tion  and  commerce  at  any  future  time  during 
the  existence  of  such  bridge." 

Upon  that  branch  of  the  question  whicb  re- 
lated to  the  bridge  being  an  obstruction  to 
steamboats,  the  report  contained  a  description 
of  the  boats  atid  the  height  of  the  chimneys  of 
some  of  them;  and  came  to  the  following  con- 
clusion: 

"A  great  number  of  witneaaea  have  been  ex- 
amined on  both  sides  in  reference  to  the  qiiee- 
Iion  whether  the  process  of  lowering  snob 
chimneys  as  are  carried  upon  the  Pittsburg  and 
Cincinnati  packets,  and  others  of  the  largest 
class  of  boats  which  navigate  the  waters  of  the 
Ohio,  is  not  attended  with  lojuiy  to  the  chim- 
neys, delay  to  the  boats,  and  danger  to  the 
limbs  and  lives  of  the  passengers,  or  of  the  of- 
ficers and  crew. 

"3o  far  as  the  t|Uestlon  depends  uponopb- 
ion  merely,  there  is  a  very  great  conflict  in  the 
testimony  of  the  witnesses.  But  when  we  ex- 
amine the  facts  testitied  to  by  them,  I  think 
there  is  a  decided  preponderance  of  testimony 
in  favor  of  tlie  affirmative  of  the  question. 

"Even  with  the  smaller  and  uiorter  chim- 
neys, on  the  boats  which  pass  through  the 
Louisville  and  Portland  Canal,  where  the  boats 
proceed  very  slowly,  and  lower  and  raise  their 
chimneys  at  leisure,  accidents  frequently  occar 
to  the  chimneys;  though,  from  the  nature  of 
the  navigation  through  the  canal,  the  process 
of  raising  and  lowering  does  not  produce  much 
delay  there,  in  ordinary  cases.  It  is  mgy  to 
perceive,  that  if  the  four,  five  or  six  rings,  let 
tlown  upon  boats  that  pass  the  canal,  tAoald 
fall  and  break  from  their  hinges,  as  they  some 
times  do,  the  lives  of  the  passengers  and  crew, 
or  of  Bome^of  them,  would  necessarily  be  en^ 
dangcred. 

"  The  very  elevate  as  well  as  large  chim- 
neys used  upon  the  Pittsburg  and  Clndniiaii 
packfts.  and  other  boats  of  that  class,  cannot, 
certainly,  with  any  facility  or  safety,  be  low- 
ered by  hinges  at  the  tops.  They  are,  there- 
fore, obliged  to  lower  them  at  the  hurricane 
deck, by  tlie  meansof  a  derrick.  The  weiehtof 
the  parts  of  the  two  chimneys  which  must  be  let 
down,  upon  these  large  boats,  is  estimated  by 
the  witnesses  to  be  from  three  to  four  tons. 
This  enormous  weight  hanging  over  tlK  cabin, 
or  rather  over  the  berths  of  the  passengers,  in 
the  processof  lowering,  would  probably  prove 
disastrous  in  the  extreme,  if  by  any  accident 
the  chimneys  should  come  down  by  the  run; 
which  is  very  likely  to  occur,  from  the  care- 
lessness or  stupidity  of  the  greei  hands  that 
the  owners  and  ofticers  of  Western  buuaare  so 
often  obliged  to  employ." 

The  report  then  discussed  the  increased  dan 
ger  in  lowering  the  cljimnevs.  resuUinir  from 
the  velocity  of  the  river;  and  then *ex-  [•5*51 
ainined  the  qucKiion  whether  such  hieh  chim- 
neys were  necessary  for  obtaining  the  maxi- 
mum of  speed.  The  conclusion  arrived  at  was. 

■IIOWABD  13. 

Digitized  by  Google 


18S1        8tatk  op  Pknnbtlvakia  v.  Thk  Wheelimq,  Ac,  Bbidos  Co.  bt  al. 


551 


that  tiiey  were  necesHsty.  Upon  this  fjeoeral 
bnncli  of  the  question  the  cummlssuoner  re- 
p<vt«l  as  follows: 

"It  would  be  a  great  injury  to  commerce  and 
to  tbe  community  to  have  the  benotit  of  a  fair 
OJinpetllion,  betweeo  river  navigatioD  and  rail- 
mail  transit,  destroyed  by  any  unnecessary  ob- 
Kniciion  of  either.  And  if  railroads  can  be 
ctrried  across  our  lar^e  Western  rivers,  with- 
out impairiu^  the  navigation,  it  is  proper  that 
il  ibcMud  bedone.  Certainly,  if  this  beautiful 
ind  beneficial  structure,  which  haR  been 
tbrovD  acmm  the  eastern  branch  of  the  Ohio 
al  WheeUng.  at  so  much  co&t.  can  remain  as  it 
i\  without  injury  to  the  commerce  and  nav- 
ieaiioiiof  the  river,  no  one  should  desire  its  re- 
movvl  oralleralion. 

But,  upon  a  full  examination  of  the  sub- 
jrct,  or  rather  such  an  examination  as  1  have 
Ven  enabled  to  give  it.  in  a  limited  time,  and 
witlKMit  (he  aid  of  coune«l,  I  have  arrived  at 
tite  conclusion,  and  d(i accordingly  decide  and 
report,  that  the  Wheeling  Suspension  Bridge, 
Rrferred  to  in  the  pleading  and  proofs  io  this 
caDK,  is  an  obstructiou  m  Ox  free  navigation 
of  the  Ohio,  at  the  place  where  U  Is  erected 
across  the  same,  by  vessels  propelled  by  steam, 
which  are  now  eogaged  in  the  commerce  and 
uvi^tion  of  that  river,  and  by  such  vessels 
u  wtll  undoubtedly  be  engaged  in  such  navi- 
gatioa  and  commerce  hereafter,  at  that  place; 
while  Huch  bridge  is  permitted  to  remain  with- 
out very  material  alterations." 

ThecommisaioDer  then  proceeded  to  discuss 
the  question,  whether  the  bridge  could  be  so 
alteicd  as  not  to  impede  the  free  navigation  of 
the  river  by  steamboats;  and  examined  eight 
different  plans  for  effecting  this  object.  Ihe 
result  was  thus  stated: 

"1  therefore  conclude  that  It  is  practicable 
lo  alter  the  oonstructlon  of  the  present  bridge.so 
that  it  will  not  be  an  obstruction  to  the  free 
Dsvi^tlwi  of  the  Ohio,  consistent  with  the 
ccHitinuance  of  the  bridge  across  the  river  at 
the  place  where  it  is  now  erected. 

And  I  further  decide  and  report  that  the 
change,  or  alteration,  which  can  and  should 
be  made,  in  the  construction  and  existing  con- 
dilioo  of  the  bridge,  to  remove  the  olistruction 
which  now  exists  to  i1m  free  oaviKatioo  of  the 
river  at  that  place.by  steamboats,  u  to  raise  the 
suspension  cables,  and  the  flooring  of  the 
bridge,  in  such  a  manner  as  to  give  a  level 
buulway,  at  least  three  hundred  feet  wide, 
OTei  a  convenient  part  of  the  channel  of  the 
river,  of  not  less  thian  one  hundred  an<l  twenty 
feet  above  rtio  level  of  zero  on  the  Wheeling 
*aler  gauge;  and  below  the  lowest  projections 
of  Ihe  flooring  of  (he  bridge,  and  the  greatest 
552*]  'deflei'tions  of  the  auspenslon  cables, 
4t  a  medium  temperature  of  (he  atmosphere. 

Il  will  be  seen  that,  in  fixing  this  elevation 
for  the  altered  bridge.  I  have  made  no  provis- 
m  for  a  greater  amount  of  headway  should 
the  future  wants  of  travel  and  commerce  upon 
this  part  of  the  river  require  it.  But  I  have 
adopted  this  height  as  lieing  ample  for  (he 
pnsentdemanda of  steamboat  navigation,  and 
upon  the  supposition  that  the  dtmenKions  of 
the  boats  running  on  the  Ohio,  from  places 
above  ilie  bridge,  and  the  heights  of  their 
diimneys.  have  about  reached  their  maximum, 
for  convenient  running,  or  for  profit. 
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It  is  true,  some  of  the  boats  running  below 
the  falls  are  a  little  longer,  and  have  more 
breadth  of  beam,  than  any  of  the  PillBburg 
and  Cincinnati  packets,  and  have  chimneys  n 
few  feet  higher.  Bui  they  have  also  a  great- 
er depth  of  hold  and  draw  more  water;  and 
are  not,  therefore,  so  well  adapted  lo  the  navi 
gation  of  the  upper  part  of  the  Ohio,  where 
the  river  is  narrow,  and  the  ctumnel  more  sin- 
uous. 

Possibly,  if  the  contemplated  improvement 
at  the  falls  of  the  Ohio  should  be  made.  IxntK 
of  a  larger  class  and  with  taller  chimneyH 
might  be  found  profltable.  in  carrying  on  ti 
direct  trade  between  Pittsburg  and  New  Or- 
leans, or  between  the  former  place  and  8t. 
Louis.  But  as  that  event  is  still  in  the  womb 
of  time,  and  may  never  have  birth,  I  have  not 
deemed  it  necessary  to  make  any  further  pro 
vision  for  it,  than  an  elevation  of  the  bridge  to 
the  height  of  one  hundred  and  twenty  feet, 
above  the  level  of  stero  on  the  Wheeling  gauge, 
will  give  them. 

Many  of  my  calculations  in  this  report 
were  made  very  humcdly;  but  the  engineer,  at 
ray  request,  has  examined  them  all.  since  (be 
draft  of  the  report  was  prepared,  and  lias  not 
discovered  any  errors  in  them.  I  have  reason 
to  believe,  therefore,  that  they  are  all  correct. 

R.  HtUB  WALWOBTH.Cpm." 

To  this  report  exceptions  were  filed  both  up- 
on Ihe  part  of  the  complainant  and  respondent. 
On  the  pan  of  the  Htaie  of  Pennsylvania  Qxe 
exceptions  were  as  follows: 

Complainant's  Erefptiam. 

And  now  comes  the  complainant,  by  he 
counsel;  and  as  to  the  report  of  the  special 
commissioner,  Hon.  R.  H.  Walworth,  herein 
made  at  the  last  term,  the  said  complainant  ex- 
cepts as  fellows: 

1.  To  HO  much  of  said  report,  on  paice  30.  as 
decides  that  Ihe  sunpeneiuD  bridge,  at  Wheeling, 
^s  not  an  ohstruclion  of  the  free  navigation  of 
the  Ohio  River  at  the  place  where  it  is  erected 
over  the  same.by  any  vessels  propelled  by  sails, 
which  have  tieen  engaged  in  the  commerce  or 
navigation  nf  the  river  since  such  bridge  wa» 
erected,  or  which  will  probably  be  engfuced  in 
such  *naviiration  and  commerce,  at  [*553 
any  future  time  during  the  existence  of  such 
bridge;  and  also,  in  the  particulars,  that  add 
report  does  not  provide  for  a  headway  forshipn 
and  aea-going  vessels  propelled  by  sails;  and 
complainant  prays  that  the  court  will  decree 
that  adequate  provision  shall  be  made  for  the 
passage  of  steamships  and  sailing  vessels  with 
their  masts  standing. 

2.  The  complaioant  also  excepts  to  said  re 
port  in  the  particular,  that  the  change  in  the 
construction  and  exisliog  condition  of  said 
bridge,  which,  in  page  SiS  of  said  report,  the 
commissioner  decides  should  be  made  to  re 
move  (be  obstruclion  to  the  free  navigatidn  of 
the  river  by  steamboats,  will  not  be  sufBcient 
to  remove  said  obstruction,  because  the  ob- 
struction aforesaid  cannot  Iw  removed  without 
raising  the  bridge  lo  the  elevation  of  at  least 
one  hundred  and  forty-five  feet  above  the  level 
of  zero  on  the  water  gauge,  and  also  because 
Ihe  width  of  a  level  headway  of  three  liundred 
feet  is  not  sufficient,  but  the  same  ought  to  be 
the  whole  widUi  of  the  river  channel  al  that 
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filacti;  and  also,  because  no  Decesslly  is  shown 
or  any  ohstruction  to  the  navigation,  by  any 
bridee  at  that  point,  nor  ia  such  bridge  au- 
tliorized,  or  could  be  lawfully  autbori^  by 
any  state  enactment.  Coinplainaot  prays  that 
tile  court  may  decree  accordingly. 

3.  The  complainant  also  eicejits  to  said  re- 
port, in  the  particular,  that  in  fixing  the  eleva- 
tion for  the  altered  bridge.  In  page  Silof  said 
rcport.no  proviiuoD  ismadeforagrealer  amount 
of  headway,  should  the  future  wants  of  (ravel 
and  commerce  of  this  part  of  the  river  require  it. 

Complainant  prays  that  no  bridge  be  allowed 
across  said  channel ;  or  if  any  be  allowed,  that 
the  elevMtion  of  such  bridge  be  fixed  by  the  de 
cree  of  thia  court  at  not  less  than  one  hundred 
and  forty  five  feet  above  the  level  of  zero,  on 
the  Wlieeling  water  gauge,  across  the  whole 
width  of  tjie  cnanuel  at  that  place. 

4.  In  all  other  respects,  except  the  particulars 
thereof  above  exceptfd  to,  the  complainant 
pravs  that  the  report  of  the  commissioner  afore- 
snid  be  established  and  confirmed;  und  tbiil  in 
the  particulars  lierein  excepted  to,  the  report  be 
corrected  by  the  decree  of  this  court,  so  as  to 
aliate  the  obstruction  to  the  navigation  of  the 
Ohio  River,  created  by  the  defendants  by  their 
HUKpcDsion  bridge,  and  to  preserve  the  free 
navigation  of  the  said  river,  as  prayed  for  in 
tlie  original  nnd  suppk-menlal  bills  of  complain- 
ant; and  that  u  final  decree  be  entered,  as  jus 
lice  and  the  rights  of  your  complainant  may  re- 
quire. C.  Darraqh, 

8h«LEK&  fcVT ANTON, 
ROBEUT  J.  WaLKKB. 

For  Complainant. 

D^endarU*'  Elections. 

654*]  *The  defendants  except  to  the  pro- 
ceedinin  and  report  of  the  commissioner,  the 
Hon.  R.  U.  Walworth,  under  the  orderof  ref- 
irence  made  in  this  cause,  at  the  December 
Term.  184U.  as  follows: 

1.  That  the  commissioner  made  an  order  for. 
the  parties  to  appear  before  him.  whb  ilieir  wit- 
nesses, at  Wheeling,  on  the  15th  July,  1850. 
without  any  application  for  such  order  from 
the  counsel  of  either  party,  but  with  information 
from  the  counsel  of  the  defendants  that  they 
could  not  then  be  prepared  to  take  the  testimony 
wbieh  they  desired  to  take  there.  Moreover, 
bis  immediate  adjournment  on  the  16th  July, 
1850,  to  a  place  several  miles  from  Wheeling, 
and  from  the  Ohio  River,  caused  so  much  in- 
convenience and  expense  in  the  production  of 
witnesses  at  that  time,  as  to  constrain  the  de- 
fendants to  defer  the  examination  of  many  of 
them  until  a  future  opportunity:  which  opportu 
nlty  was  afterwards  denied  to  them.  Whereby, 
and  by  the  course  pursued  by  the  commissioner 
afterwards,  as  mentioned  in  the  next  exception, 
the  defendants  were  prevented  from  taking  the 
greater  part  of  the  testimony  which  they  de- 
sired to  tafte  at  Wlieeling. 
.  2.  That  the  commissioner,  in  his  report,  has 
expre'sed  opinions  upon  the  questions  on  which 
he  was  directed  to  take  proofs,  without  ^rst 
having  taken  all  the  proofs  which  the  counsel 
for  the  defendants  saw  fit  to  produce  before 
him.  and  without  reporting  those  proofs  par- 
ticularly. That,  "as  a  general  rule,"  he  re- 
fused to  receive  or  to  report  any  testimony  pro- 
duced by  the  counsel  for  the  detentlants,  unless 


he,  the  commissioner,  considered  It  relevant  to 
the  subject  on  which  the  court  bad  directed 
testimony  to  he  taken  by  him,  if  objected  toby 
the  opposite  counsel:  and  actually  excluditl 
evidence  ^hicb  was  relevant,  in  fome  ioKtanoes, 
which  appear  in  bis  report;  besides estabjishing 
rules  of  decision  which  prevented  the  produc- 
tion of  all  testimony  of  like  tendency  to  that 
which  was  rejected ;  and. 

That,  on  the  4th  day  of  December,  1880.  in 
the  unavoidable  at>sence  of  the  regular  counsel 
of  the  defendants  (occasioned  by  sickness),  tlie 
commissioner  refused  to  keep  open  his  proced- 
ings.  at  Wheeling,  until  the  defendants  could 
have  hud  the  presence  and  advice  of  that  coun- 
sel, in  relation  to  the  further  production  of  tes- 
timony; refused  to  grant  the  defendants  further 
time  for  completing  their  proofs,  and  even  re- 
fused to  report  to  the  court  the  affidavit  on 
which  the  application  for  delay  was  grounded; 
notwithstnndmg.  it  appears  by  his  report  that 
the  defendants  finally  <l}elng  without  counsel) 
at'ked  for  a  delay  of  only  two  days,  until  the 
expected  arrival  of  ihelr'counsel,  and  nothing 
was  done,  or  to  be  done  by  the  commhwinner, 
in  *the  cause,  until  the  flflli  day  after-  [*l^56 
wards,  at  Pittsburgh.  And  from  that  liue 
forward,  the  commissioner  denied  to  the  de- 
fendants the  opportunity  and  time,  which  rea- 
sonably they  ought  to  have  bad,  to  complete  tlie 
takipg  of  their  testimony  before  him,  though 
he  had  repeatedly  been  informed  by  their 
counsel  that  they  desired  to  produce  further 
proofs  at  Wheeling.  Philadelphia  and  dse- 
where.   (See  Rep.,  pp.  MS,  *c.) 

8.  That  the  rommlssloner,  knowing  that  the 
defendants  desired  to  avail  themt^lves  of  tbe 
cxiration  of  (he  time  limited  for  making  his  re- 
port, to  apply  to  the  court  for  some  explanation 
or  modification  of  the  orderof  reference,  so  is 
t  hereafter  to  prevenc  a  repetition  of  llie  Injustice 
which,  as  they  considered,  had  been  done  to 
thera  by  the  commissioner,  did.  on  or  about  the 
let  of  December.  1850.  privately  apply  to  the 
court  for  an  order  extending  the  time  for  his 
proceedings,  confirming  what  he  might  have 
done  after  tbe  expiration  of  the  time  previously 
limited,  and  making  no  other  change  in  the 
terms  of  the  order  of  reference.  And  the  com- 
missioner  suffered  the  defendants  and  their 
counsel  to  take  their  course  in  ignorance  that 
any  such  application  had  been  made,  and  then 
refused  to  make  such  a  special  report  as  woukl 
have  enabled  them  to  make  a  more  regular  ap- 
plication.    (See  Rep.,  pp.  645.  648.) 

4.  That  the  commissioner,  in  bis  report,  ar- 
gues to  prove  that  wire  suspension  bndges  are 
not  adapted  to  the  uses  of  railroads;  which 
opiuion  or  argument,  is  not  only  incorrect,  but 
is  on  a  subject  not  referred  to  him.  and  it  an 
only  tend  to  prejudice  tbe  defense  improperly. 
(See  Rep.,  pp.  17,  20.) 

5.  That  the  commissioner  reports  thai  "the 
Wheeling  Suspension  Bridge,  referred  to  in  tiie 
pleadings  and  pnmfs  in  this  cause,  is. an  ob- 
struction of  the  free  navigation  of  ilie  Ohio 
River,  at  the  place  where  it  is  erected  across  (he 
same,  by  vesf-cls  propeHect  by  steam,  which  are 
now  engaged  in  (lie  commert-e  of  that  river,  and 
by  sut-h  vessels  as  will  undoubtedly  be  engaged 
in  such  commerce  hereafter,  at^  that  place, 
while  such  bridge  is  permitted  to  remain  with- 
out material  alterations."   Whereas,  it  appean 
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bjribe  evideDce  In  the  cause,  that  the  said 
brklire  ia  not  such  au  obstruction.   (See  Rep., 

p.«.» 

«.  That  the  commissioner  reports  that  a 
dmagt  or  alleration  of  said  briilge^  caa  and 
iboulil  be  made  by  raising  the  suspension  cables 
and  floring,  so  as  to  give  a  level  bcadwa^r  at 
Io0t  three  hundred  feet  wide,  over  a  convenient 
part  of  thecbaonel  of  (he  river,  of  aol  less  than 
ISO  feet  above  the  level  of  zero,  on  the  Wheel- 
water  nufce,  and  below  the  lowest  projec- 
ikKu  of  lue  flooring  of  the  bridge  and  the 
peateat  deflectloDS  of  the  siupenwon  cables,  at 
a  DKdium  lemperalure  of  the  atmosphere. 
(Rep.,  p.  53.) 

MO*]  *7.  That  the  commissioner  has  de- 
ckled the  questions  referred  to  him  upon  the 
twumptiou  that,  if  any  steamboats  navigating 
■be  Ohio,  however  few,  can  attain  an  Increase 
of  speed,  however  slight,  by  using  the  tallest 
cbimBeys,  where  such  mcreaae  of  speed  is  bene- 
6cial  to  travel  and  commerce,  in  however  small 
s  degree,  those  steamboats  are  entitled  to  the 
beiwnt  nf  such  increase,  in  opposition  to  the 
clainisof  all  who  require  the  use  of  a  bridge; 
whatever  may  be  the  extent  of  mischief  reeult- 
iiif  from  the  want  of  a  bridge,  or  from  its  ex- 
iicne  elevailoD.   (See  Rep.,  p.  45.) 

8.  That  the  commissioner  refused  to  receive 
ur  report  any  testlmuny  tending  to  show  the 
asKnint  of  inconvenience  or  injury  which  the 
public  would  suffer  by  the  want  of  a  bridge 
such  as  the  one  above  mentioned,  now  standing 
»l  Wheeling.  And,  on  the  other  hand,  he  has 
admitted  much  testimony,  offered  by  the  com- 
idsUiant,  to  show  the  magnitude  of  the  present 
■ad  prospective  commerce  on  the  river,  and 
«bil«  ezpreesinit.  in  his  report,  an  opinion  fa- 
nrable  in  the  utility  of  the  tallest  cbimneyb  used 
1^  any  boot  on  that  part  of  the  river,  has  omit- 
ted  all  reference  to  the  testimony  tending  to 
■bow  in  how  small  or  great  a  degree,  if  at  all, 
a  reduction  of  the  height  of  those  clilmncTs, 
to  the  usual  standard,  would  impair  their  sup- 
posed uiitiiy,  and  what  proportitm  of  the  boats 
DBVlgaliDg,  or  likely  to  navigate  the  river,  do 
DOW,  or  probably  will,  use  chimneys  of  the  ex- 
tretne  height  which  he  considers  useful. 

8.  That  the  commissioner  appointed  Edwin 
F.  JohnwD.  an  engineer,  t*'*  make  the  measure- 
aentsof  the  bridge.  &c,  and  retained  him  in 
that  position  after  be  became  aware  that  the 
*M  Xohnsoo  was  the  brother  in-law  of  one  of 
the  coaose^  for  oomplainant,  residing  at  Pitts- 
burg; and  until  that  fact  had  been  discovered 
sod  formally  alleged  by  the  counsel  for  the  de- 
fendants, and  long  after  the  commissioner 
must  have  discovered  that  the  said  Johnson 
Was  unfit  for  that  position;  and  the  said  com- 
nininoer  proposes  to  allow  the  said  Johnson  pay 
and  expenses  as  such  engineer,  though  he  failed 
■o  perform  his  duties  as  such,  and  was  much 
more  diligent  in  serving  the  interests  of  the 
rocnplaiDaot  in  the  cause 

10.  -  That  the  said  commissioner  unnece8.<iarily 
increased  the  expenses  incurred  under  the  order 
of  reference  to  an  enormous  extent. 

11.  That  the  fximmissioner  has  returned  the 
repnttof  the  engineer  with  his  own,  without 
permitting  the  parties  to  have  an  opportunity 
uf  inspecting  it  before  the  commissioner  closed 
the  tsking  of  testimony. 

12.  The  defendanu  not  only  except  to  such 
HowuD  la 


parts  of  the  report  and  proceedings  of  the  com- 
misdoner,  as  are  above  pointed  out,  but  they 
*insist  on  their  exceptions,  taken  before  [*5ft7 
the  commissioner,  and  reported  by  him  with 
the  testimony. 

Alrx.  H.  H.  Stdart, 
Rbtkrdt  Johnson, 

Attorneys  for  Defendants. 
These  exceptions  were  fully  argued  upon 
both  sides;  but  the  great  length  to  which  this 
report  must  necessarily  be  protracted,  forbids 
any  notice  of  the  arguments  of  the  respective 
counsel. 

Mr.  Juitice  MoLeui  delivered  the  opinion 
of  the  court  : 

This  bill  was  filed  in  the  clerk's  otflce  of  tliis 
court,  in  July,  1849.  It  charged  that  the  de- 
fendants, under  color  of  an  Act  of  the  Legis* 
lature  of  Virginia,  but  in  direct  violation  of  its 
terms,  were  engaged  in  the  construction  of  a 
bridge  across  tiie  Ohio  River,  at  Wheeling, 
which  would  obstruct  its  navigation,  to  and 
from  the  ports  of  Pennsylvania,  by  steamboiits 
and  other  craft  which  navigate  the  same.  That 
the  Statp  of  Pennsylvania  owns  certain  valua- 
ble public  works,  canals  and  nulways.  con- 
structed at  great  expense  as  channels  of  cora- 
merce,  for  the  transportation  of  passengers  and 
goods,  from  which  a  large  revenue,  as  tolls, 
was  received  by  the  Slate.  That  these  works 
terminate  on  the  Ohio  River,  and  were  con- 
structed with  direct  reference  to  its  free  navi- 
gation ;  the  goods  and  passengers  transported 
on  these  lines  were  conveyed  in  steamboats,  on 
the  Ohio  River;  and  tbe  Wheeling  bridge 
would  so  obstruct  the  navigation  of.  thst  river, 
as  to  cut  off  and  direct  trade  and  busineHs  from 
Ihe-public  works  of  Pennsylvania,  impair  and 
dithinbh  the  tolls  and  revenue  of  the  State, 
and  render  its  Improvemenlsuseless.  The  bill 
prayed  an  injunction  against  the  erection  of 
the  bridge,  as  a  public  nulsanoe,  and  for  gen- 
eral relief. 

In  August.  1849,  a  supplemental  bill  was 
Sled,  stHting  that  after  notice  the  defendants 
continued  to  prosecute  their  work,  and  were 
engaged  in  stretching  iron  cables  across  the 
channel  of  the  river,  which  would  obstnict 
its  DavigatloQ,  and  it  prqyed  that  these  cables 
might  b<B  abated. 

At  tho  December  T«nn  of  this  court,  1849, 
another  supplemental  bill  was  filed,  represent- 
ing that  defendants  had  completed  the  erection 
of  the  bridge,  and  that  it  had  obstructed  the 
passage  of  steamtK)ats  carrying  freight  and 
passengers  to  and  from  the  ports  of  Pennsyl- 
vania; thM  it  also  hindered  tbe  passage  of 
steamstiips  and  sea-going  vessels,  which  were 
accustomed  to  be  constructed  at  tbe  ports  of 
Pennsylvania,  and  would  injure  and  destroy 
tbe  trade  and  business  of  ship  and  boat  build- 
ing, which  was  carried  on  by  tbe  citizens  of 
Pittsburg,  and  it  prayed  an  abatement  of  the 
bridge  as  a  public  nuisance,  and  for  general 
relief. 

lu  their  answcre  the  defendants  allege  the 
exclusive  sovereignty  *uf  Virginbi.  over  [*S58 
the  Ohio  River,  and  set  forth  the  Act  author- 
izing the  erection  of  the  bridge.  And  they  ob- 
ject to  the  application  for  an  injunction  and 
the  relief  prayed  for,  that  the  persons  injured 
might  have  remedy  In  the  courts  of  Virginia; 
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that  tbe  State  of  PeonsylvaDia  had  oo  corpo- 
rate capacity  to  institute  Uiis  suit  in  tbe  Su- 
preme Court,  to  vindicate  the  rights  of  her 
citizens;  that  the  Htate  is  only  a  nominal 
party,  whose  nnms  was.  without  proper  au- 
thority, used  by  individuals;  that  the  bridge 
is  a  connecting  l\ok  of  a  great  public  highway, 
as  importaol  as  the  narigalioo  of  the  Olno 
River;  that  Pennsylvania  had  set  the  example 
of  authorizing  bridees  acnns  the  Ohio;  that 
certain  engineers  of  the  United  States  bad  rec- 
ommended a  wire  suspension  bridge  at  Wheel- 
ing, and  gave  as  their  opinion  that  "by  an  ele- 
valion  of  ninety  feet,  every  imaginable  danger 
of  obslructing  the  navigation  would  be  avoid- 
ed ;"  that  cei  tain  reports  of  committees  in  Con- 
gress recognized  the  necessity  of  a  bridge  at 
Wheeling,  and  recommended  an  appropriation 
for  that  purpose:  that  the  headway  for  steam- 
ers left  by  the  bridge  is  amply  suracient.  forty- 
seven  feet  above  tlie  water,  for  all  useful  pur- 
poses; and  if  sutHcien^ draught  cannot  tie  had 
at  that  height,  blowers  might  be  added;  that 
chimneys  might  have  hinges  on  them,  so  as  to 
be  lowered  without  much  inconvenience;  that 
the  bridge  wilt  not  bean  appreciable  inconven- 
ience to  the  average  class  of  boats;  that  the 
bridge  will  not  diminish  or  destroy  trade  be- 
tween Pittsburg  and  other  ports,  or  do  irrep- 
arable injury  to  the  citizens  of  Pennsylvania. 

Tbe  answer  admits  that  tbe  State  of  Penn- 
sylvania  has  expended  large  sums  of  moneyin 
the  construction  of  public  improvements,  ter- 
minating at  Pittsburg  and  Beaver;  that  a  great 
amount  of  freight  and  a  large  number  of  pas- 
sengers do  piass  over  said  works,  and  that  a 
large  amount  of  toll  to  the  State  is  derived 
therefrom;  that  tbe  navigation  of  the  Ohio 
River  is  important  to  the  works  above  referred 
to.  and  that  tbe  value  thereof  would  be  affect- 
ed injuriously  if  from  any  cause  the' passage  of 
stosmboats  from  the  City  of  Pittsburg  down- 
wards were  obstructed  or  impeded.  But  they 
deny  that  their  bridge  or  the  cables  will  have 
any  such  effect,  or  that  it  can  in  truth  be  called 
a  nuisance. 

To  the  actual  obstruction  occasioned  by  the 
bridge,  as  charged  in  the  second  supplemental 
bill,  ihey  set  up  an  amendatory  and  explana- 
tory Ant  of  tbe  Virginia  Legislature,  passed 
lltn  of  January,  1650,  declanng  the  heigbi  of 
ninety  feet  at  the  eastern  abutment,  ninety- 
three  and  a  half  feet  at  the  highest  point,  and 
sixty-two  feet  at  tbe  western  abutment,  above 
the  low  water  level  of  the  Ohio  River,  to  be  of 
lawful  height,  and  in  conformity  with  the  in- 
tent and  meaning  of  the  19tb  sectiou  of  the 
charter. 

550*]  *At  December  Term.  1849,  the  Ques- 
tion of  jurisdiction  was  argued  on  both  sides, 
and  it  was  sustained  by  the  entry  of  an  order 
of  reference  to  the  Hon.  K.  H.  Walworth,  as 
special  commissioner  to  take  testimony  and  re- 
port— 

1.  Whether  the  bridge  is,  or  is  not,  an  ob- 
struction of  the  free  nnvigation  of  the  Oldo 
River,  by  vessels  propelled  hy  steam  or  sails, 
cngagied,  or  which  may  be  engaged,  in  the  com- 
merce or  navigatioD  of  said  river. 

3.  If  an  obstruction  be  made  to  appear,  what 
change  or  alteration  in  the  construction  and  ex- 
isting condition  of  the  said  bridge,  if  any,  can 
be  i^e,  consistent  with  the  conUnuanoe  of 
Stt« 


the  same  across  said  river,  that  will  remove  the 
obstruction  to  the  free  navigatioD. 

At  the  ensuing  term,  near  its  close,  Ihecfm- 
missioner  made  his  report,  tngeiber  with  the 
report  of  the  engineer  employed,  and  tlw  evi- 
dence taken  before  him,  deciumg, 

1.  That  the  bridge  is  not  an  obstruction  to 
the  free  navigation  of  the  Ohio  by  utj  vessels 
propelled  by  sails. 

3.  That  the  bridge  is  an  obstruction  of  tbe 
free  navigation  of  the  Ohio  by  vessels  pro- 
pelled by  steam. 

8.  That  the  change  or  alteration  which  can 
and  should  be  made  in  the  construction  and 
existing  condition  of  the  bridge  is.  to  raise  tbe 
cables  and  flooring  in  such  manner  as  to  give  a 
level  headway,  atleast  three  hundred  feet  wide, 
over  a  convenient  part  of  the  channel,  of  M 
less  than  one  hundred  and  twenty  feet  above 
the  level  of  zero  on  the  Wheeling  water  gauge. 

To  this  report  several  exceptions  were  takoi. 
by  the  counsel  on  both  sides. 

As  this  is  the  exercise  of  original  jurisdtttion 
by  this  coun,  on  the  ground  that  the  State  of 
I^nsylvanla  is  a  party,  it  is  important  to  as- 
certain whether  such  a  case  is  made  out  as  to 
entitle  the  State  to  assume  this  altitude.  In  the 
second  section  of  the  third  article  of  the  Con- 
Btiiutiou.  it  is  declared  that  the  Supreme  Cotirt 
shall  have  original  jurisdiction  in  a  cue  where 
a  state  shall  be  a  party. 

In  this  rase  the  Slate  of  Pennsylvania  is  not 
a  parly  in  virtue  of  its  sovereignty.  It  does 
not  come  here  to  protect  the  richta  of  its  citi- 
zens. The  sovereign  powers  of  a  slate  areade- 
quate  to  the  protection  of  its  own  citizens,  and 
no  other  jurisdiction  can  be  exercised  ovrr 
them,  or  in  their  behalf,  except  in  a  few  speci- 
fied cases.  Nor  can  tbe  State  prcwecute  this 
suit  on  the  ground  of  any  remote  orconlingent 
interest  in  Itself.  It  assumes  and  claims,  not 
an  abstract  right,  but  a  direct  intercft  in  the 
controversy,  and  that  the  power  of  this  court 
can  redress  its  wrongs  and  save  it  from  irr^ 
arable  injury.  If  such  a  case  be  made  out, 
tbe  jurisdiction  may  be  sustained. 

*Wben  a  state  enters  into  a  copart^  [*560 
nersbip,  or  becomes  a  stockholder  In  a  bank,  or 
other  corporation,  its  sovereignly  is  not  involved 
in  the  business,  but  It  stands  and  la  treated  ss 
other  stockholders  or  partners.  Andsointbr 
present  (x»e,  the  rights  asserted  and  r<>1ief 
prayed  are  considered  as  in  no  respect  differ- 
ent from  those  of  an  individual.  From  tbe 
dignity  of  the  State,  the  Consliiullon  gives  lo 
it  tlie  right  to  bring  an  original  suit  in  this 
court.  And  this  is  the  oolv  privilege,  if  tbe 
right  be  established,  which  the  State  of  P^- 
sylvania  can  claim  in  the  present  case. 

It  is  objected,  in  the  first  place,  that  there  i* 
no  evidence  th^  the  State  of  Pennsylvania  bs» 
consented  lo  the  prosecution  of  this  suit  in  its 
own  name. 

This  would  seem  to  be  answered  by  the  fsci 
that  the  prnceedines  were  instituted  hy'ibe 
Attorney  General  of  the  Stale.  He  is  its  lef^l 
representative,  and  tbe  court  cannot  presume, 
wiibout  proof,  against  his  authority.  In  Jhd- 
uary,  1850.  the  following  declaration  passed 
unanimously  by  both  branches  of  the  ppoivyi- 
vauia  Legislature:  "Whereas  the  navigat^ 
of  the  River  Ohio  has  been,  and  is  now  ob- 
structed by  bridges  erected  across  its  cbsnnel. 
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between  Zone's  Island  and  the  main  VirginEa 
and  Ohio  shores,  so  that  steamboats  and  other 
water  crafts  hitherto  accuntoraed  to  navigate 
nid  liver,  are  hindered  in  their  passage  to  and 
from  ibe  port  of  , Pittsburg,  and  other  ports  in 
tbe  Stale  of  Pennsylvania,  and  the  trade  and 
cminKrce  and  business  of  this  Commonwealth 
interrupted,  the  revenue  of  her  public  workn 
dimintf^ed  and  impaired,  and  steamboats, 
owned  and  navigated  by  citizens  of  this  State, 
bound  to  and  from  her  ports,  are  subjected  to 
hbor,  expense  and  delay,  with  hazard  to  life 
and  property:  by  reason  whereof  the  said 
bridges  are  a  common  and  public  nuisance,  in- 
juriraa  to  the  8tale  of  Pennsylvania  and  her 
citizens,  therefore  lie  it  resolved,  &c., 

8.  That  the  proceedings  in  behalf  of  said 
State,  instituted  by  her  Attorney  General  in 
llw  Supreme  Court  of  the  United  States,  and 
DOW  pending  Iberdn  against  the  Wheeling  and 
Belmont  Bridge  CompaDy  to  abate  the  nufsance 
occasioned  by  thetr  bridge  lately  erected  acroes 
the  Ohio,  be  prosecuted  to  final  judgment,  de- 
cree, and  execution,  for  abatement  of  said 
aiiinince." 

On  a  queatioo  of  disputed  boundary  between 
two  ilates,  although  the  inquiry  of  the  court  is 
linodted  to  the  establishment  of  a  common  line, 
yet  the  exercte  of  sovereign  authority,  over 
more  or  less  territory,  may  depend  upon  the 
deoMon.  This  gives  great  dignity  and  impor- 
tance to  such  a  controversy,  and  renders  nec- 
cfwary  a  broader  view  than  on  a  question  as  to 
the  liiere  right  of  property.  But  in  the  present 
56 1*J  case,  the  Stale  of 'Pennsylvania  claims 
DMhiog  connected  with  the  exercise  of  its  sov- 
ereignty. It  asks  from  the  court  a  protection 
of  its  property,  on  the  same  ground  and  to  the 
same  extent  as  a  corporation  or  Individual  may 
ask  it.  And  it  becomes  an  important  question 
whether  such  factsare  shown,  as  to  require  the 
extraordinary  interposition  of  thib  court. 

Relief  in  this  form  is  given,  as  it  cannot  be 
siren  adequately  in  any  other.  The  injury 
OHnplainra  of.  fa  the  language  of  the  books, 
must  be  irreparable  bv  a  suit  at  law  for  dam- 
agn.  It  is  matter  of  history,  as  well  as  in 
proof,  that  Penns;^lvania,  for  many  years  past, 
IttB  been  engaged  in  making  extensive improve- 
nents  by  canals,  railroads  and  turnpikes, 
many  of  them  extending  f  rom  Eastern  Pennsyl- 
Tinla  to  (^ttaburg.  by  which  the  transportation 
of  goods  and  passengers  is  greatly  facilitated; 
tad  that  a  large  portion  of  the  goods  and  pas- 
sragers  thus  transported  are  conveyed  to  and 
from  Pittsburg  on  the  Oliio  River. 

Co  the  18ih  of  December.  1780,  an  Act  was 
pused  by  Virginia,  consenting  to  the  erection 
of  the  Slate  of  Kentucky  out  of  Its  territory, 
on  crriain  conditions,  among  which  are  the  fol- 
Inwing:  "That  the  use  and  navigation  of  the 
Rirer  Ohio,  so  far  as  the  territory  of  the  pro- 
posed Slate,  or  the  terriiory  that  shall  remain 
wiibin  the  limits  of  this  Commonwealth  Ilea 
thereon,  shall  be  free  and  common  to  the  citi- 
was  of  the  United  States."  (Virg.  Revised 
Code.  1819,  p.  lU.)  To  this  Act  the  assent  of 
Caamm  was  anven.   (1  Stat,  at  Large,  1»9.) 

That  the  Ohio  River  Is  navigable,  is  a  histor- 
ical fact,  wbich  all  courts  may  recognize.  For 
DMoy  years  Ibe  commerce  upon  It  has  been 
regoUted  by  Congress,  under  the  commercial 
power,  by  establianlng  ports,  requiring  vesselB 
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which  navigate  it  to  take  out  licenses,  and  to 
observe  certain  rules  for  the  safety  of  their  pas- 
sengers and  cargoes.  Appropriations  by  Con  - 
gress  have  been  frequently  made,  to  remove  ob- 
structioos  to  navigation  from  Its  channel. 

It  appears  that  Pennsylvania  has  constructed 
a  comliined  line  of  canal  and  railroad  from 
Pittsburg  and  Alleghany  cities  to  the  City  of 
Philadelphia,  a  distance  of  about  four  hundred 
miles,  at  an  expenae  of  about  sixteen  millions 
of  dollars,  all  of  which  are  owned  by  the  State. 
There  Is  also  a  railroad  from  Pittsburg  to  Har- 
risburg  which  will  soon  be  completed,  at  an  ex> 
pense  of  some  eiglit  or  ten  millions  of  dollars. 
There  is  also  a  slack-water  navigation  from 
Pittsburg  to  Brownsville,  and  up  the  Yaughe- 
gany  to  West  Newton,  and  there  are  other  lines 
of  communicaiion  lietween  Pittsburg  and  the 
East,  which  are  owned  in  whole  or  In  part 
by  ihe  State,  and  from  which  it  derives 
rerentw. 

And  the  witnesses  generally  say,  that  any 
obstruction  on  the  Ohio  River,  to  the  free 
passage  of  steamboats,  must  affect  injuriously 
•the  revenue  from  the  above  public  [*56h 
works,  as  It  would  divert  the  transportation  of 
goods  and  passengers  from  Ihe  Hoes  to  and 
from  I^ttsbure  to  the  northern  lines  through 
New  York.  Whilst  the  witnesses  differ  as  to 
the  amount  of  such  an  injury,  they  generally 
agree  in  saying,  that  anyserlous  obstruction  en 
the  Ohio  would  diminish  the  trade  and  lessen 
the  revenue  of  the  State.  The  value  of  the 
goods  to  and  from  Pittsburg,  transported 
on  the  above  lines  of  communication,  is  esti- 
mated at  from  forty  to  fifty  millions  annually. 
And  It  is  shown  that  the  commerce  on  the 
Ohio,  to  and  from  Pittsburg,  amounts  to  about 
the  same  mm. 

If  the  bridge  be  such  an  obstruction  to  the 
navigation  of  the  Ohio  as  to  change,  to  any 
considerable  extent,  the  line  of  tranoportation 
through  Pennsylvania  to  the  northern  route 
through  New  York,  or  to  a  more  southern 
route,  an  injury  is  done  to  the  State  of  Pennsyl> 
vania,  as  Ihe  principal  proprietor  of  the  Hnesof 
communicaiion.  by  canal  and  railroad,  from 
Philadelphia  to  Pittsburg.  And  this  injury  is 
of  a  character  for  which  an  action  at  law  could 
afford  no  adequate  redress.  It  is  of  daily  oc- 
currence, and  would  require  numerous,  if  not 
daily  proeeculions,  for  the  wrong  done;  and 
from  the  nature  of  that  wrong,  the  compensa- 
tion could  not  be  measured  nr  aficertainea  with 
any  degree  of  precision.  The  effect  would  be, 
if  not  to  reduce  the  tolls  on  these  lines  of  trana- 
portation,  to  prevent  their  increase  with  the  In- 
creasing business  of  thecounlrv. 

If  the  obstruction  complained  of  be  an  injury, 
it^would  be  difficult  to  state  a  stronger  case  for 
the  extraordinary  interposition  of  a  court  of 
chancery.  In  no  catte  could  a  remedy  be  more 
hopeless  by  an  actiun  at  common  law.  The 
structure  complained  of  is  permanent,  and  so 
are  the  public  works  sought  to  be  protected. 
The  injury,  if  there  be  one.  is  as  permanent  as 
the  w.ork  from  which  it  proceeds,  and  as  are  the 
works  affected  by  It.  And  whatever  injury 
there  mavnow  be.  will  becwne  greater  in  proper 
tion  to  the  increase  of  population  and  the  com* 
mercial  developments  of  the  country.  And  in 
a  country  like  this,  where  there  would  seem  to 
be  no  lindt  to  its  prt^iress,  the  Injury  complained 
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of  would  be  far  ^aterin  its  effects  than  ander 
less  proepcrons  circuniHtHnres. 

As  we  are  now  coosidering  the  obstruclion 
of  ihe  bridge,  not  as  to  the  relief  prayed  for, 
but  88  to  the  form  of  the  remedy  adopted  by 
the  complainant,  we  are  brought  to  the  con- 
cluftion,  as  before  announced  by  this  court  lo 
Ihe  parties,  liiat  there  U  mnde  out  h  prima 
fade  ease  for  Ihe  exercise  of  juriBdiction.  The 
witnesses  who  testify  to  the  obstruction  are 
numerous,  and  the  weight  of  their  testi- 
mony is  not  impaired  by  the  impeachment  of 
their  credit,  or  a  denial  of  the  facta  stated  by 
them. 

603*]  *But  is  objected,  if  not  as  a  matter 
going  lo  the  jurisdiction,  as  fatal  to  any  further 
action  in  the  case,  that  there  are  no  statutory 

proviwonB  lo  guide  the  court,  either  by  the 
state  of  Virginia  or  by  Congress.  It  is  said 
that  there  is  no  common  law  of  llie  Union  on 
which  the  procedure  can  be  founded;  that  the 
common  law  of  Virginia  is  subject  to  its  legis- 
lative action,  and  that  the  bridge,  having  oeeu 
conslniclcd  under  its  authority,  it  can  in  no 
sense  be  considered  a  nuisance.  That  what- 
ever MihII  be  done  within  the  limits  of  a  slate, 
is  subject  to  its  laws,  written  or  unwritten, 
unless  it  be  a  violation  of  the  Constitution 
or  of  some  Act  of  Congress, 

It  is  admitted  that  the  fe4leral  courts  have 
no  jtirifidiction  of  common  law  offeoBes.  and 
that  Ibere  is  no  aixtraoipenrading  principle  of 
the  common  law  of  the  Union  under  whidi  we 
can  take  jurisdiction.  And  it  is  admitted  that 
the  case  under  consideration  is  subject  to  the 
same  niles  of  action  as  if  ihe  suit  had  lieoD  com 
menced  in  the  Circuit  Court  for  the  District  of 
Virginia. 

In  Ihe  second  section  of  the  third  article  of 
the  ConsUtiitioQ  it  is  declared,  "the  judicial 
power  shall  extend  to  all  cases,  in  law  and 
equity,  arising  under'  this  Constitution,  the 
laws  of  the  United  States,  and  treaties  made.or 
which  shall  Ite  made  under  their  authority," 

Chancery  jurisdiclion  is  conferred  on  the 
courts  of  the  United  States  with  the  limitation 
"that  suits  in  equity  sball  not  be  sustained  in 
eilher  of  the  courts  of  the  United  Sutes.  in  any 
case  where  plain,  adequate  and  complete 
remedy  may  be  had  at  law."  The  rules  of  the 
Higli  Court  of  Chancery  of  England  have  been 
adopted  by  the  courts  of  the  United  States. 
And  there  is  no  other  limitation  to  the  exercise 
ofachancery  jurisdiclion  b^  these court8,except 
the  value  of  the  matter  in  controversy,  the 
residence  or  character  of  the  parties,  or  a  claim 
which  arises  under  a  law  of  the  United  Stales, 
and  which  has  been  decided  against  in  a  atate 
court. 

In  exercising  this  juriadiclion,  the  courts  of 
the  Union  are  not  limited  by  the  chancery 
system  adopted  by  any  state,  and  they  exercise 
lueir  functions  in  a  state  where  no  court  of 
chancery  has  been  eatablished.  The  usages  of 
Ihe  High  Court  of  Chancery  in  England, 
whenever  the  juri^iction  is  exercised, 
vern  the  proceedings.  This  may  be  said  to 
the  common  law  of  chancery,  and  since  the 
organization  of  the  govemmeot  it  baa  been 
oljservpil. 

In  Sobinttm  v.  CampbeB,  8  Wheat. ,  223,  it  is 
said:  "The  court,  therefore,  think  that,  to 
effectuate  the  purpoeea  of  the  Legislature,  the 
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remedies  in  the  courts  of  the  United  Slates  ars 

t  >  be.  at  common  law  or  In  equity,  not  arcnrd- 
into  the  practice  *of  state  court*,  but  r*564 
according  lo  the  principles  of  common  law  and 
equity,  as  distinguished  and  dedned  in  lliit 
country  from  which  we  derivfe  our  knowledge 
of  those  principles." 

This  principte  is  not  controverted  by  what  ii 
laid  down  in  the  caw  of  W^enton  A  uonaldroA 
V.  I^ter*.  8  Pet.,  658.  In  that  case  the  court 
says:  "It  is  clear  there  ran  be  no  common  law 
of  the  United  States.  The  federal  govemraeat 
is  composed  of  twenty-four  sovereign  and  in- 
dependent states,  each  of  which  may  have  iti 
local  usages,  customs,  and  common  law.  There 
Is  no  principle  which  pervades  Ihe  Union,  aad 
has  the  aulboril^  of  law.  that  is  not  embodied 
in  the  Constitution  or  laws  of  the  Union.  The 
common  law  could  be  made  a  part  of  our 
federal  system  only  by  legislative  adoplioa 
When,  therefore,  a  common  law  right  is  msert- 
ed.  we  must  look  to  the  state  in  which  the  cod- 
troversy  originated."  The  inquiry,  in  that  cara, 
was,  whether  a  copy  right  existed  by  commoa 
law  in  the  State  of  Pennsylvania.  3ut,  inlbe 
case  above  cited  from  8  Whcaton,  the  court 
spoke  of  the  remedy.  By  the  Act  of  CooGir&a 
of  1828.  proceedings  at  law.  In  the  courts  of 
ths  United  States,  are  required  to  conform  to 
the  modes  of  proceeding  in  the  state  courts; 
but  there  is  no  such  provision  in  reeard  to 
courts  of  chancery. 

Under  this  system,  where  relief  can  be  given 
bv  the  English  chancery,  similar  relief  may  be 
given  by  tlie  courts  of  the  Union. 

An  indictment  at  common  law  could  not  be 
sustained  in  the  federal  courts  by  the  United 
stales,  against  the  bridge  as  a  nuisance,  aa  no 
such  procedure  has  been  authorized  by  Con- 
gress. But  a  proceeding,  on  the  ground  of  a 
private  and  an  irreparable  injury,  may  be  sus- 
tained against  it  by  an  individual  or  a  corpora- 
tion. Such  8  proceeding  is  common  to  the 
federal  courts,  and  also  to  the  courts  of  the 
State.  The  injury  makes  the  obstruction  a 
private  nuisance  to  the  injured  party;  and  the 
docirine  of-  nuisance  applies  lo  the  case  where 
the  juriadiclion  is  made  out,  the  same  an  in  a 
public  prosecution.  If  the  obstruclion  be  ud- 
lawful,  and  the  injury  irreparable,  by  a  suit  at 
common  law,  ttte  injured  party  may  claim  the 
extraordinary  protection  of  a  court  of  chancery. 

Such  a  proceeding  is  as  common  and  as  free 
from  difQcuIty  as  an  ordinary  injuociion  hill, 
against  a  proceeding  at  taw,  or  to  stay  waste  or 
trespass.  Tiie  powers  of  a  court  of  chanceiy 
are  as  well  adapted,  and  as  effectual  fnrnrlicf 
in  the  case  of  a  private  nuisance,  aa  in  eilher  of 
liie  cases  oaraed.  And  in  regard  lo  the  exer- 
cise of  these  powers,  it  is  of  no  imporlaoc* 
whether  the  eastern  channel,  over  whicli  the 
bridge  is  thrown,  is  wholly  within  the  limilsof 
the  State  of  Virginia.  The  Ohio  being  a  navi- 
gable 'stream,  subject  to  the  commer-  [*ff65 
ciul  power  of  Congress,  and  over  which  that 
power  has  been  exerted;  if  the  river  be  wilhia 
the  Slate  of  Virginia,  the  commerce  upon  il, 
which  extends  to  other  states,  is  not  wilhin  its 
jurisdiclion ;  consequenily.if  the  Act  of  Virgin- 
ia authorized  the  structure  of  the  bridge,  soaa 
to  obstruct  naviiralion,  it  could  afford  no  Justi- 
fication lo  the  Bridge  Company. 

The  Act  of  Virginia  under  which  the  bridj^ 
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wtsbailt,  with  scrupulous  care,  guftrded  the 
rights  uf  iMTigatioD.  In  the  19tfa  sectioo.  it  is 
declaied.  "That  if  the  said  bridge  shall  be  so 
aioMnicled  as  to  injure  the  navigalion  of  the 
mhI  river,  the  said  bridge  shall  be  treated  hs  a 
public  nuisance,  and  shall  be  liable  to  abHte- 
nent,  upon  the  same  principles  and  lathe  same 
m&DDer  (bat  other  public  nuisances  are."  And, 
iothe  Actofihe  19th  of  March.  1H47.  to  revive 
tlie  flrst  Act.  it  is  doclarod,  in  iht  14th  aectloa. 
"ilutt  if  the  bridge  sliall  he  bo  erected  as  to  ob- 
ilructthe  navi^lion  of  the  Oliio  River,  in  the 
Qsmil  manner,  oy  such  steamboats  and  other 
crafi  as  are  now  commonly  accustomed  tu 
Davigale  the  same,  when  the  river  shall  be  as 
high  as  the  highest  floods  hereinbefore  known, 
then,  unless,  upon  such  obstruction  being 
found  to  exist,  such '  olistructioD  shall  be  fm 
mcdialdy  removed  or  remedied,  the  said  last- 
Bu-atifHied  bridge  may  be  treated  as  a  public 
onimnce,  and  atoted  accordiDgly." 

This  is  a  full  recognition  of  the  public  right 
on  this  great'highway.  and  the  grant  to  the 
Bridge  Company  was  made  bubject  to  that 
li^ht. 

It  in  objected  that  tliere  is  no  Act  of  Congress 
pnibibiting obstructions  on  the  Ohio  Rlver.aud 
Uut  QDlit  there  shall  be  such  a  regulation,  a 
Male,  ID  the  construction  of  bridges,  has  a 
rifhl  to  exerciae  its  own  dismitioa  on  the  sub- 
ject 

Congress  have  not  declared  in  terms  that  a 
suie.  by  the  construction  of  bridges,  or  other- 
viw,  shall  not  obstruct  the  navigalton  of  the 
Ohio,  but  they  have  regulated  navigation  upon 
il.  as  before  remarked,  by  licensing  vessels,  es- 
tablishing ports  of  entry.  Imposing  duties  upon 
Di.isters  and  other  officers  of  boats,  and  iotlict- 
in;;  severe  penatlies  for  neglect  of  those  duties, 
by  which  ilamage  to  life  or  property  has  result- 
ed. And  they  have  expressly  sanctioned  the 
cnmpHCt  made  by  Virginia  with  Kentucky,  at 
the  time  of  its  admission  into  the  Union,  "  that 
lite  use  and  navigation  of  the  River  Ohio,  so 
far  as  the  territory  of  the  proposed  Slate,  or 
Uie  lerritory  that  shall  remain  within  Ihetimlts 
of  this  Commonwealth  lies  Ihcreou,  shali  be 
free  and  common  to  the  citizens  of  the  United 
Slates."  Now.  an  obstructed  navigation  can- 
tuit  be  said  to  be  free.  It  was,  no  doubt,  in 
view  of  this  compact,  that  in  the  charier  for 
th»i  bridge,  it  was  required  to  lie  so  elevated  as 
600*]  not.  at  the  greatest  height  of  the  *waier, 
to  obstruct  navigutinn.  Any  individual  mny 
almte  a  public  nuisance.  (5  Buc.  Abr,  797;  3 
Roll.  Abr,  144,  145;  9  Co.,  54;  Hawk.  P.  C, 
7&.KC.  U.) 

This  compact,  by  the  sanction  of  Congress, 
h«sl)ecome  a  law  of  the  Union.  What  fur- 
ther lesi^lalioQ  can  be  desired  for  judirial  ac- 
tiiiD?  In  the  case  of  Oreen  et  nl.  v.  BuUUe,  8 
Wheat..  1.  this  court  Ix'ld  that  a  law  of  the 
6iiite  of  Kentucky,  which  was  in  violation  of 
lliis  compact  between  Virginia  and  Kentucky, 
was  void ;  and  they  say  this  court  has  autiioriiy 
to  declare  a  slate  law  tincouHtitutional.  upon 
■be  gnmtid  of  ila  impairing  the  obligation  of  a 
compact  between  different  states  of  the  Union. 

Thfrca'te  of  WUnon  v.  The  BUiek  Bird  Creek 
Hanh  Comparty,  2  Pet ,  250,  is  different  in 
principle  from  the  case  before  us.  A  dam  was 
buili  over  a  creek  to  drain  a  marsh,  required 
l)>  the  unlieallhinesB  it  produced.    It  was  a 
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small  creek,  made  navigable  by  the  flowing  of 
the  tide.  The  Chief  Juoice  said  it  was  a  mat- 
ter of  doubt,  whether  the  small  creeks,  wliich 
the  tide  makes  navigablti  a  short  distance,  are 
witiiin  the  general  commercial  regulation ;  and 
that  in  such  cases  of  doubt,  it  would  Ik  l>etter 
for  the  court  to  follow  the  lead  uf  Congress. 
Congress  have  led  in  regulating  commerce  on 
the  Ohio,  which  brings  the  case  within  the  rule 
above  laid  down.  The  facts  of  the  two  cases, 
therefore,  instead  of  being  ulike,  arc  altogether 
difiEerent. 

Xo  state  law  can  hinder  or  obstruct  the  free 
use  of  a  license  granted  under  an  Act  of  Con- 
gress. Nor  can  any  state  violate  the  compact, 
sanctioned  as  il  has  been  by  obiitnictiug  the 
navigation  of  the  river.  More  than  this  is  not 
necessary  to  give  a  civil  remedy  for  an  injury 
done  by  an  obstruction.  Congress  might  pun- 
ish such  an  act  criminally,  but  until  they  shall 
so  provide,  an  indictment  wilt  not  lie  in  itie 
Courts  of  the  United  States  for  an  obstruction 
which  is  a  public  nuigance.  But  a  public 
nuisance  is  also  a  private  nuisance,  where  a 
special  and  an  irremediable  mischief  is  done  to 
an  individual. 

In  ine  case  of  The  City  of  Oeorgetown  v.  The 
Alexandria  Co..  12  Peters,  98,  this  court  say: 
"The  Court  of  Equity,  also,  pursuing  the 
analogy  of  the  law,  that  a  party  may  maiatdin 
a  private  action  for  special  damages,  even  in 
case  of  a  public  nuisance,  will  now  take  juris- 
diction in  case  of  a  public  nuisance,  at  the  in- 
stance of  a  private  person,  where  he  is  in  im- 
minent danger  of  sufferiug  a  special  injury,  for 
which,  under  the  circumstances  of  the  case,  the 
law  would  not  afford  an  adequate  remedy." 
Where  no  special  damage  is  alleged,  an  indi- 
vidual could  not  prosecute  in  hie  owu  name  for 
a  public  nuisance.  This  doctrine  is  laid  down 
in  Conning  et  tU.  v.  Lowerre,  6  Johns.  Cb.,  489. 
*In  that  case  the  injunction  was  grant-  [*Stt7 
ed,  and  liie  Cliancellor  said,  "  that  here  was  a 
Bp(>cial  grievance  to  the  plaintiffs,  affecting  the 
enjoyment  of  their  property  and  the  value  of 
it.  The  obstrURtion  was  not  only  a  common 
or  public  nuisance,  but  woiked  a  special  injury 
to  the  pinintiffs." 

GlianeeUoT  Kent,  in  the  3d  volume  of  his 
Commentariea,  411,  says:  "  The  common  law, 
while  it  acknowledged  and  protected  the  right 
of  the  owners  of  the  adjacent  lands  to  the  soil 
and  water  of  the  river,  rendered  that  right  sub- 
ordinate 10  the  public  convenience,  and  all 
erections  and  impediments  made  by  the  own- 
ers, to  the  obstruction  of  the  free  use  of  the 
river  as  a  highway  for  boats  and  rafts  are 
deemed  nuisances.' 

In  fiimpKon  v.  Smith,  8  Simons,  272,  it  was 
held  that  injury  to  the  pluinliff's  trade  was  suf- 
ficient to  give  jurisdiction  against  a  public 
nuiiiancc,  and  that  il  was  not  necessary  to  use, 
in  such  a  prosecution,  the  name  of  the  At- 
torney-General.  And  this  was  an  a  bill  for  the 
discontinuance  of  works  already  erected. 

I(  is  said,  "the  question  of  nuisance,  or  not, 
must,  in  cases  of  doubt,  he  tried  by  a  jury." 
{2  Siory'a  Eq.,  202.)  In  this  respect  the  qiies- 
liou  is  simiiar  to  an  application  fur  the  pruiec- 
lion  of  a  patent.  Where  the  right  has  been 
long  enjoyed,  or  is  clear  of  doubt,  chancery 
will  interfere  without  a  trial  at  law.  Atr.  Jm- 
j  tiec  Story  says  (ld„  203):   "  A  court  of  equity 
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will  not  oalf  interfere  upoD  the  information  of 
the  Attorney  Gtenera).  but  also  upon  the  appli- 
cation of  private  parties,  dlrecily  affected  by 
ibe  niiifiaoce;  wherpas,  at  law.  in  many  cases 
the  remedy  is,  or  may  be,  Bolcly  through  the 
lost  rumen  tality  of  the  Attorney-General." 

In  Ihe  same  volume,  p.  204.  it  is  baid:  "  In 
regard  to  private  nuisances  the  interference  of 
i-ouns  of  equity,  by  way  of  injunction,  is  un- 
doubtedly founded  upon  the  ground  of  restrain- 
ing irreparable  mit«hief,  or  of  suppreesioK  op- 
pressive and  interminable  litigation,  or  of  pre- 
venting multiplicity  of  suits.  (MiL  £q.  Pi., 
hj  Jeremy.  144,  145;  Eden  on  Injanctioas,  ch. 
II,  281,  238.) 

"There  must  be  sach  an  injury  as  from  its 
nature  is  not  susceptible  of  being  adequately 
compensated  by  damages  at  law,  or  such  as, 
from  its  coDtinuanfse  or  permanent  mischief, 
must  occasion  a  constantly  recurring  grievwce, 
which  cannot  otherwise  be  prevented  than  by 
an  injunction."  "  Formerly,  indeed,  courts  of 
equity  were  extremely  reluctant  to  interfere  at 
au,  even  in  regard  to  repeated  trespasses.  But 
now  there  is  not  the  slightest  hesitation,  if  the 
acts  done,  or  threatened  to  be  done  to  tlie  prop- 
erty, would  be  ruinous  or  irreparable.  '  (2 
Story's  Eq..  207.) 

In  Ripon  v.  HobaH,  8  Mylne  &  Keen,  169, 
Lord  Brougham  says:  "  If  the  thing  sought  to 
be  prohibited  is  in  itself  a  nuisance,  the  court 
will  interfere  to  stay  irreparable  mischief  with- 
56S*]  out  'waiting  for  the  result  of  a  trial; 
and  will,  according  to  the  drcumstances,  di- 
rect an  issue  or  affow  an  action,"  &c  liord 
fildon,  in  theeaseof  Attomey-Oeneral  v.  C&mv- 
«r,  18  Ves.,  318,  appeared  to  think  thai  there 
was  no  instance  ol  an  injunction  to  restrain  a 
nuisance  withi.ut  trial.  But  in  this  he  was 
t'learly  wrong. 

The  fact  tnat  the  bridge  constitutes  a  nul- 
sance  is  ascertained  by  measurement.  The 
hdght  of  the  bridge,  of  the  water,  and  of  the 
chimneys  of  steamboats,  are  the  principal  facts 
to  be  ascertained.  If  the  obstruction  exists,  it 
is  a  nuisance.  To  ascertain  tlits  a  jury  is  not 
necessary.  It  is  shown  in  the  report,  by  a 
inalhematical  demoQst  ration.  And  tbc  other 
matters,  connected  with  the  case,  as  to  the  bene- 
ttt  of  high  chimneys,  lowering  of  them  in  pass- 
ing und«r  the  bridge,  and  shortening  chimneys, 
are  matters  of  science  and  experience,  better 
ascertained  by  a  report  than  by  a  verdict.  And 
the  same  may  be  said  of  the  statistics  which 
are  in  the  case. 

The  object  of  the  suit  was,  not  the  rea>very 
of  damages,  but  lo  enjoin  the  defendants  from 
building  the  bridge  which  would  injure  the 
plaintiff.  If  the  bridge  be  a  material  ot>8truc- 
tion  to  the  nnvigHtion  of  the  Ohio,  it  is  not  de- 
nied that  the  plaintiff  would  be  injured.  The 
ground  of  defense  taken  and  maintained  is, 
that  the  bridge  is  not  a  material  obstruction  to 
commerce  on  the  river.  On  this  point  there  is 
uo  doubt.  A  jury,  iu  such  a  case,  could  give 
no  aid  to  the  court,  nor  security  to  the  parties. 
Having  bad  notice  of  an  application  for  an  in- 
junction, before  the  defendants  bad  thrown  finy 
obstruction  over  the  river,  they  cannot  claim 
that  their  pcsition  is  strengthened  by  tbc  com- 
pletion of  the  bridge. 

But  it  is  said,  the  bridge  constitutes  no  seri- 
■)iis  obBtruction  to  the  navigation  of  the  Ohio; 
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that  only  seven  steamboats,  of  two  hundred  and 
thirty  which  ply  upon  the  river  as  .high  as 
Pittsbuig,  are  obstructed;  and  that  arises  fram 

the  height  of  their  chimneys,  which  might  be 
lowered  at  a  small  expense,  in  passing  under 
the  bridge ;  that  by  the  introduction  of  blowers, 
the  chimneys  might  be  shortened  without 
lessening  the  speed  of  the  boats;  that  the  goodt 
and  passengers  which  are  conveyed  on  thepub 
lie  lines  of  fx>mmunication,  between  PUtsbun; 
and  Philadelphia,  could  be  as  well  conveyed  no 
boats  of  lower  chimneys,  and  consequently  the 
State,  as  proprietor  of  those  lines,  if  at  all  io-  I 
jured,  is  injured  so  incoDbiderably  as  not  tolaj 
the  foundation  of  this  procedure;  that  none  of 
tbc  packets  or  the  other  boats  on  the  river  are 
owned  by  the  State  of  Pennsylvania. 

That  the  bridge  constitutes  an  obBtruction,  is 
shown  by  Ihe  report  of  the  commissioner,  the 
answer  of  defendants,  the  proof  in  the  case,  rad 
by  the  admission  in  the  argument  of  the  coun- 
sel for  the  defendants.  The  report  of  the  com- 
missioner is  considered,  *as  to  the  fact  [*369 
of  the  obstruction  and  the  extent  of  it.  of  tlie 
same  force  as  the  verdict  of  a  jury.  The  report 
having  been  the  result  of  the  most  arduous  and 
scientific  investigation  of  the  facts,  is  entitled 
to  the  full  weiEht  of  a  verdicL  (2  Railway 
Cases,  830.)  The  fact  of  obstruction  was  a 
plain  and  practical  question,  but  it  was  coD' 
nccted  with  other  matters  involving  questioDs 
of  science,  which  were  to  be  settled  on  the 
opinion  of  experts;  and  a  report  being  fairly 
made,  the  court  will,  ^eneralfy,  assume  it  as  a 
basis  of  action,  unless  itshall  be  shown  lobavc 
been  made  under  improper  influences,  or 
rbrougb  a  mistake  of  facta.  (I  Railway  Casc». 
576;  Sbelford  on  Railways,  430.) 

In  his  report  tbc  commissioner  says:  "Tlic 
boats  runotog  in  that  tine,  and  passing  the  site 
of  the  present  suspension  bridge,  in  1840.  pre- 
vious to  the  time  when  the  first  cables  wurv 
thrown  across  the  eastern  branch  of  the  Ohio, 
at  Wheeling,  were  the  Clipper,  No.  2j  the  Hi- 
bcrnia,  No.  2; the Brilliani: the Messenser, Na 
3;  Ihe  Isaac  Newton;  the  New  England,  ^o.  2; 
and  the  Mononguhela. 

"The  Clipper,  No.  2,  came  out  in  March. 
1840,  was  216  feet  long,  and  had  chimneys  64 
feet  high.  The  Hiberola.  No.  2,  came  out  in 
1847.  She  was  3^6  feet  long,  and  her  diim- 
neys  were  731  feet  high  from  the  water.  The 
Brilliant  came  out  in  February,  1848,  was  227 
feel  long,  and  bad  chimneys  71  feet  high.  The 
Messen^r,  No.  2,  came  out  in  the  winter  or 
spring  of  1849.  was  242  feet  long,  and  has  chim- 
neys 76t  feet  high.  The  Isaac  Newton  was 
182  feet  long,  and  had  chimnejrs  only  63i  fctA 
high.  Tlie  licw  England,  No.  3,  was  222  feel 
long,  and  her  chimneys  were  65}  feet  high. 
"The  dimensions  and  height  of  the  chiomeyH 
of  th^  Monoi)gabe1a,"..the  commisKiooer  8a>«. 
"I  have  not  been  able  to  ascertain  from  the  ev- 
idence." 

"There  were  also  two  other  regular  packft:< 
running  past  Wheeling  in  the  spring  and  sum- 
mer of  1849,  previous  to  the  erecuon  of  the 
bridge;  thetwo  Telegraphs,  running  as  reguliu* 
packets  lictweco  Pittsburg  and  Louisville.  Tbv 
chimneys  of  the  Telegraph,  No.  1,  were  80 feel 
high,  and  those  of  the  other  Telegraph  woo  70 
feet  9  inches  high. 

"Not  moFe  than  two  or  three  of  these  nine 
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packets  bad  their  chimneys  prepared  for  lower- 
iBjial  tbe  close  of  tbe  navigation  in  ibe  sum- 
aerof  1849.  A.Dd  of  the  five  largest  only  one 
uf  them  could  have  ^tten  under  tlie  bridge  on 
atwenty  feet  stage  of  water  with  the  cbimneys 
Ending:  and  that  one,  tbe  Brilliant,  couldliot 
luve  gotten  under  when  tbe  water  was  more 
tbiD  twenty-oae  feet  upon  tbe  Wheeling  bar. 
And  neither  of  the  two  telegraphs  eould  have 
goilen  under  the  bridge  at  a  thirteen  feet  stage 
of  the  water  with  their  chimneys  standing." 
570*j  *"If  the  bridge."  says  the  commis 
rioner,  "bad  been  erected  in  1847.  therefore, 
and  (hose  nine  pactcets  bad  then  lM>en  running, 
two  of  them  could  not  have  gotten  under  tbe 
bridge  for  nearly  three  months,  when  the  water 
was  thirteen  feet  and  over;  two  of  them  would 
have  been  unable  to  get  under  for  thirty-three 
days,  when  the  water  on  the  bar  was  twenty 
(eet  and  over;  another,  tbe  Brilliant,  from  uine- 
teeo  to  twenty-live  days,  when  llie  water  was 
twenty  nine  feet  and  over;  and  the  other  four 
■smuch  as  ten  days,  when  the  water  was  twcnty- 
oine  feet  and  over — unless  they  had  lowered  or 
cat  off  their  chimn^ya." 

"The  passage  of  three  of  tbe  Pittsburg  and 
dncinnati  packets,  which  were  ninning  on  the 
Ohio  before  tbe  erection  of  tbe  bridge,  had  been 
•ctaally  stopped  or  otistructcd  by  such  bridge 
previous  to  the  order  of  reference  in  this  cause: 
Uk  Messenger,  No.  3,  the  Hibemia,  No.  3,  and 
tbe  Biilliant. 

"Tbe  Srst  of  these  boats  arrived  at  the  bridge 
US  the  10th  of  November,  1849,  on  her  down- 
ward psBBSge.  upon  a  twenty  feet  stage  of 
water,  and  had  to  cut  off  her  chimneys  mtfore 
she  could  pass  the  bridge.  She  was  detained 
there  about  seven  hours,  but  I  believe  she  did 
out  lose  ber  trip  or  passengers.  Bbe  was  sub- 
iequently  detamed  at  the  bridge  seven  hours, 
and  was  obliged  to  cut  off  her  diimneya  a  sec- 
ood  time. 

"On  the  nth  of  November,  1849,  the  Hiber- 
iila.  No.  3,  reached  the  bridge  on  her  upward 
trip.  The^  attempted  to  get  ber  under  the 
bridge  by  smking  ber  deeper  in  tbe  water  with 
coal  ballasL  But,  In  atterapilng  to  pass  the 
bridge,  the  top  of  one  of  ber  chimneys  caught 
upon  a  projection  from  the  underside  of  one  of 
tbe  flomlng  timbers,  and  injured  the  chimnev 
■0  that  h  had  to  be  taken  down  and  repairea. 
Tbe  boat  was  detained  thirty-two  hours  at 
Wheeling  on  that  occasion ;  and  was  obliged  to 
bire  another  boat  to  take  her  passengers  on  to 
Pittsburg,  except  such  of  them  as  preferred  to 
cross  tbe  mountains  by  the  way  of  Cumberland. 

"On  the  18th  of  the  same  month  the  passage 
of  the  Hibemia,  No.  3,  was  again  obstructed 
bjr  the  bridge  on  her  downward  passage;  by 
which  she  Tost  an  entire  trip.  Finding  she 
could  not  get  under  the  bridge  In  time  tu  save 
ber  trip,  sbe  transferred  her  freight  and  pussen- 
1^  to  another  boat,  and  returned  to  Pittsburg. 
And  the  passive  of  the  f>ame  boat  was  again 
obstructed  by  the  bridge  in  coming  up  tbe  river 
lut  spring.  On  that  occasion  she  arrived  at 
Wheeling  Detween  ainoand  ten.o'ctock  in  the 
toominK,  and  finding  sbe  could  not  get  under 
the  bridge  sbe  gave  up  the  trip,  and  landed  ber 
panengers,  who  proceeded  eaut  by  way  of 
Comberland. 

"The  Brilliant  was  obstructed  by  tbe  bridge 
S7 1*]  on  her  passage  *up  on  the  18th  Decern- 
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ber,  1849.  and  bad  to  wait  until  ber  cbimneys 
could  be  cut  off  to  enable  her  to  pass  underthe 
bridge.  The  cbimneys  were  cut  off  at  great 
risk  to  the  lives  of  those  who  were  engaged  in 
the  operation;  and  the  boat  passed  under  ihe 
bridge  and  proceeded  to  Pittsburg  after  a  de- 
tention of  four  or  five  hours. 

"In  the  winter  and  spring  subsequent  to  the 
erection  of  the  bridge,  the  Buckeye  State,  the 
Keystone  Stale,  and  llie  Cincinnati,  three  new 
pjK-kets,  were  brought  into.the  Pittsburg  and  ' 
Cincinnati  lines,  in  the  pliices  of  the  New  En- 
gland. No.  2,  tbe  Isaac  Newton,  and  the  5[o- 
nongabcla.  They  were  all  of  much  larger  di- 
mensions and  bad  much  taller  chimneys  than 
the  old  boats  for  which  they  were  sutHttitulud, 
and  their  chimneys  were  hinged  and  rigged  for 
lowering."  Tbe  cbimneys  of  the  Buckeye  State 
were  74  feet  8  inches  high,  those  of  the  Key- 
stone 77  feet  S  inches,  and  those  of  the  Cincin- 
nati 84  feet  7  inches. 

"Two  accidents  have  occurred  to  those  new 
boats  in  passing  under  the  bridge  since  tlicy 
came  out.  The  Keystone  Stale,  on  her  down-* 
ward  passage,  the  4Uiof  March  last,  in  attempt- 
ing to  pass  under  the  apex  of  the  bridge  upon 
a  thirteen  and  a  quarter  feet  stage  of  water, 
could  not  get  near  enough  to  tbe  Wheeling 
shore  to  pass  under  tbe  apex  of  tbe  bridge.  A  nd 
in  attempting  to  drop  down  about  twenty  feet 
further  west,  one  of  the  chimneys  struck  the 
bridge  and  tore  away  all  Ihe  guys  or  fastenings 
of  both  chimne^^s,  except  one  guy  rod;  broke 
the  westerly  chimney  in  two;  broke  off  the 
hin^  from  tbe  other  chimney,  and  tore  up  some 
portions  of  tbe  hurricane  deck  to  which  the 
guy  rods  were  fastened.  And  if  the  remaining 
^y  rod  had  given  way,  both  chimneys,  weigh- 
ing together  about  fourtons,  would  hiavG  fallen 
down." 

A  somewhat  Bimilar  accident.  It  seems  from 
the  report,  occurred  to  tbe  Cincinnati,  In  Octo- 
ber. 1850. 

On  the  practicability  and  safety  of  lowering 
the  chimneys  a  great  number  of  witnesses  were, 
examined.  And  the  commissioner  says,  al- 
though there  was  great  conflict  in  the  testimony 
as  respects  the  dnnger  to  the  limbs  and  lives  uf 
the  passengers  in  the  operation,  yet.  be  says, 
when  the  facts  sworn  to  are  examined,  there  is 
a  decided  preponderance  against  the  safety  of 
lowering  the  chimneys.  And  he  remarks. 
"  The  very  elevated  as  well  as  large  chimneys 
used  upon  the  Cincinnati  and  Pittsburg  pack- 
ets, and  other  boats  of  tliat  diass,  cannot  cer- 
tainly with  any  facility  or  safely  be  Jowered  by 
hinges  at  the  lops.  They  are  therefore  obliged 
to  lower  them  at  the  hurricane  deck,  by  means 
of  a  derrick.  Tbe  weight  of  the  paris  of  llie 
two  chimneys  which  must  be  let  down  upon 
those  large  boats  is  estimated  by  the  witoes-ies 
tobcfromthreetofourtons.  This*enor-  [*573 
mous  weight  hanging  over  the  cabin,  or  ratlier 
over  the  twrihs  of  passengers,  in  process  of 
lowering,  would  probably  prove  disastrous  in 
the  extreme  if  by  any  accident  the  chimneys 
should  come  down  by  the  run;  which  is  verv 
likely  to  occur,  from  the  carelessness  or  stupitl- 
ity  of  the  green  hands  that  the  owners  Hiid 
officers  of  western  boats  are  so  often  obliged  to 
employ. " 

Anil  if  to  the  difficulties  slated  in  the  report 
there  be  added  the  darkness  of  the  night.  >\ 
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6D0W  Storm,  or  tbe  fslling  rain  congealing  on 
the  roof  of  the  boat  and  covering  it  with  ice. 
and  a  high  wind,  which  generally  is  exp<Tienred 
in  a  storm,  it  would  be  impraclicBble.  while 
the  boat  was  proceeding  at  the  rate  of  ten  or 
twelve  miles  an  hour,  to  lower  the  chimoeyB; 
and  ihis  must  be  done  or  the  boat  mufil  lard. 
During  ihia  operalion,  the  pilot,  on  whom  Ihe 
finfety  of  the  boat  and  the  lives  of  the  passen- 
gers in  a  great  degree  depend,  must,  from  his 
position,  be  tn  imminent  danger. 

The  expend  cf  lowering  the  chimneys,  if 
practicable  and  safe,  would  constitute  no  incon- 
siderable item.  The  time  lost  in  raising  and 
lowering  chimneys  is  variously  estimated  by 
the  witnesses  at  from  one  to  three  hours.  Take 
tbe  minimum  of  such  estimate,  and.  according 
to  the  calculation  of  Colonel  Long,  tbeczpense 
of  Ihe  boat  amounts  to  $8.83  per  hour.  Each 
packf-t  will  have  to  lower  its  chimneys  every 
time  it  passes  under  the  bridge,  which  will  be. 
ordinarily,  sixty  times  a  season,  amounting  to 
the  sum  of  $499.80,  a  charge  on  each  packet. 
To  thia  may  be  added  the  apparatus  for  lower- 
ing the  chimneys,  estlmaled  at  $400.  which, 
with  its  repairs,  ma^  be  estimated  at  $100  per 
annum  during  tlic  hfe  of  tbe  boat,  which  aver- 
ages five  years.  And  it  is  in  proof  that  sta- 
licmary  chimneys  will  last  five  yearc,  but  if 
subject  to  be  lowered  they  will  only  last  half 
that  time.  The  cost  of  chimneys  for  a  boat  is 
stated  at  $1,000.  which  may  be  considered  aa 
an  increased  expense  to  each  boat  of  $200  per 
annum.  These  sums  added  together  make  a 
total  of  $700.b0,  which  sum  multiplied  by  seven, 
the  number  of  the  packets,  make  the  sum  of 
$5,598.60  which  the  owners  of  these  packets 
must  necessarily  pay  aa  an  annual  tax,  by  rea- 
son of  Ihe  obstruction  of  the  bridge,  if  they 
run  their  boats  and  lower  their  chimneys. 
-.  But  it  is  contended  that  the  difSculty  of 
passing  under  the  bridge  may  be  obvlatid  by 
^lortening  the  height  of  the  chimneys  without 
lessening  materially  the  speed  of  the  boat. 

That  high  chinmeys  increase  Ihe  speed  nf 
the  boat  is  proved  in  tlie  case  practically  and 
scientifically. 

l*rofcs8ors  Renwick,  Byrne,  and  Locke  say. 
that  by  a  law  of  nature  the  force  or  velocity  of 
673*J  a  draft  depends  upon  \j^fi  height  *of 
the  chimney;  Ihe  force  and  velocity  being 
measured  by  tbe  difference  in  the  weight  be- 
tween the  column  of  air  within  the  chimney 
and  an  outside  column  of  equal  height  and 
diameter;  so  that  a  reduction  of  the  height  of 
the  chimney  involves  a  diminution  of  that  force 
with  which  nature  supplies  air  to  combine  with 
fuel  for  combustion;  and  by  consequence  there 
follows  a  diminution  of  beat  developed  m  the 
furnace,  of  steam  generated  in  the  boiler,  and 
of  power  by  which  the  wheel  is  moved  and  tlie 
boat  propelled. 

The  commissioner,  in  his  repoit,  says,  "tbe 
deduction  of  science  alw  t»how8  that  the  draft 
iM  increased  by  elongating  tbe  chimneys."  In 
Ihis  question  economy  of  fuel  is  not  the  object 
to  be  attained,  but  the  greatest  practicable 
speed  consiHtent  with  safely.  And  this  is  at- 
tuiued,  where  there  is  no  defect  in  the  furnace, 
by  the  combustion  of  the  largest  amount  of 
fuel.  Forty  three  bushels  of  liiluminous  coal 
ore  consumed  per  hour  by  each  of  the  Pitts- 
burg pBClcets. 
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The  commissioner  says :  "In  relation  to  the 
question  whether  chimnevs  as  hifrb  aa  thoK 
now  in  use  upon  tbe  Piltsmirg  and  Cincinnati 
pftckels.  and  some  of  Ihe  lar^r  boats  on  the 
Ohio,  arc  necefu>Krv  for  obtaining  the  maximum 
of*peed  desirable  in  the  navigation  of  the  river, 
there  is  a  diversity  of  opinion  among  ihe  wit- 
nesses, especially  among  ihnxc  who  are  not 
acquainted  with  the  scientiflc  prinHpIes  nf 
chimney  draft  in  reference  to  the  cnmbiistion 
of  fuel  for  the  generation  nf  steam.  But  I 
think  there  is  a  great  preponderance  of  Ihe  tes- 
timony even  of  that  class  of  witnesses  in  favor 
of  the  neresfity  of  very  high  diimneys  upon 
the  large  Ohio  steamboats." 

And  he  further  remarlts:  ■' Rejecting  tbe 
deductions  of  science  on  the  subject,  ihe  teach- 
ings of  experience  show,  that  as  boats  upon 
the  Ohio  have  been  gradually  improved  in 
their  dimensions,  from  time  lo  time,  and  the 
height  of  their  chimneys  increased,  they  have 
been  enabled  to  run  with  greater  speed,  to  the 
evident  advantage  of  commerce  and  of  travi-l 
upon  Ihe  rivers.  And  the  fact  that  several  dif- 
ferent projects,  for  procnrlng  artlflclal  dnff. 
such  88  blowers,  as  an  available  substitute  for 
the  draft  of  tall  chimneys,  have  been  tried 
upon  the  western  waters  and  have  failed  and 
been  abandoned,  is  very  strong  evidence  in 
favor  of  the  necessity  of'natural  draft  for  the 
combustion  of  wood  and  bituminous  coal  upon 
the  steamboats  navigating  ihe  Ohio." 

There  is  no  better  evidence  of  utility,  than 
the  progress  made  in  the  sii-ucture  of  steam- 
bmits  and  of  the  machinery  by  which  they  are 
propelled.  Men  who  are  engaged  in  navi^tion 
learn  by  experience  and  adopt  that  which  will 
be  most  conducive  to  their  own  interests. 

*It  appears,  from  the  statement  of  [*fi74 
8cowden,  an  engineer,  that  Ihe  chimneys  of 
the  first. boat,  cullfd  the  GlnclnDati.  were  84 
feet  high  from  the  surface  of  the  water  when 
light,  and  about  74  feet  high  from  the  center  of 
the  flues.  Her  cliimneya  were  shortened  8  feet, 
and  it  diminished  her  speed  up  stream  fntm  a 
mile  to  a  mile  and  a  half  per  hour.  Csptaia 
Hazlep  states  that,  adding  8  feet  to  Ihe  chim- 
ney of  llie  Telegraph,  in  1849.  increased  h(T 
speed  al)out  half  a  mile  an  hour  up  stream. 
And  by  Captain  Ouval,  that  tbe  Clipper's  chim- 
ney being  cut  oft  8  feet,  in  order  to  pass  lie 
Wheeling  Bridge,  reduced  her  speed  about 
three  hours  between  Ciitcinnnii  and  Pittsburg. 
And  it  may  be  fnirly  inferred,  that  a  reduelloii 
of  20  feet  would  reduce  tlie  speed  belweta 
Cincinnati  and  Pittsburg  about  four  hourv. 

According  to  this  estimate,  the  cml  of  tbe 
boat  per  liour  being,  as  above  stated,  $8.83,  if 
there  should  lie  an  average  loss  of  four  houffi 
in  each  trip,  it  would  amount  to  $88.83.  This 
sum  multiplied  by  sixty,  the  average  numU-r 
of  trip-s  eaeli  season,  would  amount  to  the  sum 
of  $1,999.20,  and  this  being  multiplied  l>y 
seven,  the  niimlwr  of  the  packets,  would  make 
tbe  sum  of  $18,994.40.  an  annual  h«s  by  die 
owners  of  the  packets,  by  reducing  the  heigbi 
of  llieir  chlmni>3'B,  so  as  lo  pass  under  the 
bridge  at  the  different  stages  of  the  water. 

But  it  is  said  these  seven  packets  are  theooly 
boats  obstructed  by  the  bridge  of  the  two  hun- 
dred and  thirty  which  ply  upon  the  Ohio,  and 
run  to  Pittsburg. 

'    The  transportation  of  goods  and  passengers 

HOWABD  IS. 
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by  these  packets  will  show  their  relative  im- 
portsDce.  aa  instruments  of  commerce,  lietween 
OiDcinnati  and  Pittsburg.  From  the  evidence, 
it  appears  that  tbey  convey  about  one  half  of 
ibe  goods  io  value  and  three  fourths  of  the 
puaengers,  between  those  cltiee.  Taking  the 
Keystooe  State  as  a  criterion,  each  packet  trans- 
ports annually  thirty  thousand  nine  hundred  and 
siity  tonsof  freight,and  twelve  thousand  passen- 
gers. The  line  was  established  in  1844.  and  it 
appears  from  the  proof,  that  since  that  time  it 
Imh  transported  between  the  above  cities,  nearly 
a  million  of  passengers. 

It  is  io  proof  that  the  life  of  these  packets 
avenges  five  years,  when  their  places  in  the 
fine  must  be  supplied  by  new  boats.  If  to  their 
orifpnalcoet  of -construction,  there  be  added  the 
€xpenae  of  running  them  for  five  years,  adding 
Dotbing  for  repairs  or. accidents,  a  total  sum 
will  be  expended  of  $1,680,000.  This  amount 
of  capital  is  appropriated  every  five  years  In 
ninnins  this  line  of  packets.  The  structure 
of  Ibe  midge  cost  less  than  one  eighth  of  that 
uim. 

The  speed  of  these  boats,  their  excellent  ac- 
coQunooations,  and  their  general  good  manage- 
meat,  recommend  them  to  the  public,  as  is 
•hovn  by  the  large  amount  of  goods  and  pas- 
575*]  sengers  *they  convey.  And  any  change 
io  thnr  structure,  or  in  the  production  of  the 
propelling  power,  wtdch  shall  impede  their 
progress,  would  not  only  impose  upon  their  pro- 
nietors  a  moEt  onerous  tax,  but  it  would  great- 
ly leasen  their  profits,  by  reducing  the  amount 
of  freight  and  passengers.  And  no  part  uf  the 
amount  would,  probably,  pass  to  other  boats  on 
the  river,  but  to  the  northern  or  southern  lines, 
vbeie  greater  expedition  is  given. 

la  the  report  of  the  commissioner,  a  state- 
inent  is  made  of  the  staged  of  water,  at  Wheel- 
ing, for  twelve  years,  beginning  on  the  10th  of 
Harcb,  1838,  and  ending'on  the  9th  of  the  same 
mcnth.  1850. 

The  highest  part  of  thv  bridge,  by  actual 
measurement  from  the  ground,  Is  91.81  feet. 
This  elevation  is  only  at  a  single  point,  two 
bimdred  and  eighty-four  feet  from  the  face  of 
Ibe  eastern  abutment.  From  the  apex  it  de- 
flects east  and  west,  being  at  the  distance  of 
tanj  feet  westward  only  w.48  feet  above  the 

Sund,  and  at  the  samedistance  east  only  89.77 
:  above  the  ground.  The  chimneys  on  the 
(even  packets  require  a  space  of  about  thirty 
feet  in  width  to  pass  uooer  the  bridge  within 
the  eighty  feet  allowed,  and  the  depth  of  water 
ud  a  Butncieot  headway,  must  be  deducted,  to 
ibow  the  height  of  the  bridge  for  the  passage 
of  boats.  The  headway  required,  as  appears 
from  the  report  of  the  engineer,  should  De  be- 
tween the  tops  of  the  chimneys  and  the  lowest 
parts  tit  the  bridge,  from  two  to  three  feet.  This 
would  reduce  the  space,  say  two  feet  and  a  half 
to  87.27  feet 

In  the  twelve  years  above  stated,  the  water 
vss  at  the  stage  of  twenty-one  feet  and  over, 
two  hundred  and  nineteen  days;  consequently 
DO  bo^,  whose  chimneys  were  66^  feet  high, 
could  have  passed  under  the  bridge.  Twenty- 
nw  feet  of  water  are  substituted  for  twenty  feet 
in  the  table  reported,  that  statement  allowing  a 
foot  of  water  below  the  measurement.  The 
*uer,  in  the  above  period,  was  twenty-dz  feet 
udover,  eighty-three  days,  during  which  time 
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no  boat  could  have  passed  under  the  bridge 
whose  chimneys  were  sixty-two  feet  high.  The 
water  was  twenty-eight  feet  and  over,  flfty-five 
days  duringthe  twelve  years,  which  would  have 
prevented  a  boat  from  passing  under  the  bridge, 
whose  chimneys  were  sixty  feet  high.  Within 
the  same  period,  the  water  was  sixteen  feet  and 
over,  five  hundred  and  tbirty-four  days;  con- 
sequently boate,  whose  chiuineys  were  sevenly- 
two  feet  high,  during  that  whole  time  could  not  i 
have  passed  under  the  bridge. 

In  his  report,  the  commissioner  says:  "  The 
bridge  Is  nine  hundred  ande^bty  feet  between 
the  bases  of  the  two  abutments.  At  the  highest 
point  of  the  brid^,  for  the  distance  of  about 
flfly-six  feet  in  width,  there  is  a  clear  headway, 
for  the  'passage  of  steamboats  with  their[*576 
chimneys  standing,  of  nint^-one  feet  above  ex- 
treme low  water.  But  this  space  of  fifty  nix 
feet  in  width  is  not  over  any  part  of  the  river 
at  extreme  tow  water.  The  water  upon  the 
Wheeling  bar  must  be  about  four  feet  deep,  to 
bring  the  easterly  edge  of  the  stream  under  the 
western  extremity  of  the  fifty-six  feet.  And  it 
must  be  more  than  fifteen  feet  deep  upon  the 
bar  to  enable  a  steamboat,  drawing  five  feet, 
to  avail  itself  of  the  ninety-one  feet  headway 
above  tow  water  mark,  for  the  whole  width  of 
flfty-siz  feet." 

"It  follows,  from  this  statement  of  facts, 
that  a  steamboat,  drawing  five  feet  of  water, 
and  whose  diimneys  are  79^  feet  high  or  over, 
can  never  pass  under  the  apex  of  the  bridge,  at 
any  stage  of  the  water,  without  lowering  her 
chimneys." 

From  the  data  referred  to,  the  defendants' 
counsel  contend  that  in  a  few  years,  at  most, 
there  wilt  be  a  concentration  of  railroads  at 
Wheeling,  and  at  other  places  on  the  Ohio, 
connecting  the  Eastern  with  the  Western 
country,  which,  from  their  speed  and  safety, 
must  take  from  the  river  the  passengers  and  a 
considerable  portion  of  the  freight  now  trans- 
ported in  5teamlx>ats.  That  these  roads,  cross- 
ing the  Ohio  River,  will  reach  the  commercial 
ports  of  the  interior,  and  diffuse  a  larger 
amount  of  commerce  than  that  which  is  now 
transported  on  the  Ohio.  And  it  is  intimated 
that  the  Wheeling  Bridge  may  be  used  by  the 
railroad  cars;  1)ut  it  is  clearly  proved  that  the 
bridge  is  not  calculated  for  such  a  transporta- 
tion. 

However  numerous  these  roads  may  be.  there 
can  be  no  doubt  that,  like  similar  roads  in 
other  parts  of  the  country,  their  cars  will  be 
loaded  with  freight  and  passengers.  But  it  may 
not  follow  that  the  Ohio  and  our  other  rivers 
will  be  deserted,  or  their  business  reduced.  We 
have  an  extent  of  river  coast,  counting  both 
^ores,  exceeding  twenty-five  thousand  miles, 
through  countries  the  most  fertile  on  the  globe. 
Thto  u  a  greater  distance  than  the  conibtncd 
railways  of  the  world.  That  our  railroads,  as 
avenues  of  commerce,  may  develop  our  re- 
sources in  a  greater  degree  than  is  now  antici- 
pated, must  De  the  desire  of  eTcryone.  But 
the  great  thoroughfares,  provided  by  a  benefi- 
cent Providence,  should  neither  be  neglected 
nor  abandoned.  They  will  stilt  remain  the 
great  arteries  of  commerce. 

Past  experience  teaches  us.  that  however  the 
facilities  of  commerce  may  be  multiplied,  her 
tracks  will  be  filled  with  productions  which  en- 
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rich  the  country  luid  add  to  the  comforts  and  en- 
J^mratB  of  its  rapidly  increasiiig  population. 
The  rewarOb  of  latfot  vAtt  gi4«'ahlrreriatible  im- 
pulse to  enterprise  which  mtiat  secure  to  our 
country  a  prosperity  unequalled  in  histoiy.  Our 
internal  commerce  is  mure  than  three  times  as 
great  as  our  foreign,  and  the  increased  lines  of 
577*]  intercourse  will  cause  both  *rapidly  to 
advance.  The  pnMecUon  of  the  river  commerce 
is  bv  no  means  hostile  to  any  other.  The  mul- 
tipllcaUon  of  commercial  facilities  will,  in  the 
same  proportion,  increase  the  articles  of  trade. 

If  viaducts  must  be  thrown  over  the  Ohio  for 
the  contemplated  railroads,  and  bridges  for  the 
accommodation  of  the  numerous  and  rising 
cities  uponthebanksof  theriver.it  isof  the  high- 
est  importance  that  they  should  not  be  so  built 
as  materially  to  obstruct  its  commerce.  If  the 
obstructions  which  have  l)een  demonstrated  to 
result  from  the  Wheeling  Bridge,  are  to  be 
mullipUed  as  these  crossways  are  needed,  our 
t>eautiful  rivers  will.  In  a  great  measure,  be 
abandoned.  An  experience  of  forty  years 
shows  how  much  may  be  done  in  the  structure 
of  steamboats,  in  the  improvement  of  their  ma- 
chinery, and  the  propelling  power,  to  increase 
the  speed  and  the  comfort  of  that  mode  of 
transportation,  under  a  continued  reduction  of 
expense.  But  if  the  limit  of  advance,  in  this 
respect,  has  already  been  passed,  and  a  retro- 
erade  movement  is  necessanr,  by  rejecting  the 
improvements  recommended  by  ingenuity  and 
experience,  we  close  our  eyes  to  one  great 
source  of  our  prosperity.  What  would  the  West 
now  have  Iteen  if  steam  had  not  been  intro- 
duced upon  our  rivers,  and  their  navigation 
had  not  remained  free?  Without  an  outlet  for 
the  products  of  a  prolific  seil  and  the  instru- 
ments of  mechanical  ingenuity,  the  country 
could  have  made  but  little  advance. 

It  is  said  that  the  interest  of  conuneroe  re- 

?|uireB  navigable  waters  to  be  crossed,  and  that 
n  such  a  case  the  inquiry  should  be,  whether 
the  benefit  conferred  upon  commerce  by  the 
cross  route,  is  not  greater  than  the  Injury  done. 
In  the  case  of  The  King  v.  &r  John  Morrit,  1 
Barn.  &  Adol. ,  441,  it  was  held,  that  the  injutr 
cannot  be  balanced  against  the  benefits  securea. 
And  in  the  case  of  The  King  v.  George  Henry 
Ward,  4  Ad.  &  £1.,  884,  it  was  held,  where  the 
jury  found  that  an  embankment'complainedof 
was  a  nuisance,  but  that  the  inconvenience  was 
counterbalanced  by  the  public  benefit  arising 
from  the  alteration,  it  amounted  to  a  verdict  of 
guilty. 

If  the  obstruction  be  slight,  as  a  draw  in  a 
bridge,  which  would  be  safe  and  convenient 
for  the  passage  of  vessels,  it  would  not  be  re- 
garded as  a  nuisance,  where  proper  attention  is 
given  to  raise  the  draw  on  the  approach  of  ves- 
sels. Of  this  character  is  the  complaint  of  the 
plaintiff  against  the  bridge,  that  It  obstructs 
sea  vessels  DUill  at  Pittsburg.  Sails  cannot  be 
used  to  advantage  on  the  Ohio  or  the  Mississippi, 
consequently  there  can  he  no  necesbity  of  rais- 
ing the  masts  until  it  becomes  necessary  to  hoist 
the  sails.  Such  vessels  float  down  the  river  or 
are  towed  bv  steam  vessels. 
578*]  *It  is  true  the  injury  done  to  the  State 
of  Pennsylvania  may  seem  to  be  small,  when 
compared  to  the  magnitude  of  this  subject. 
It  applies  to  all  our  rivers,  and  afFects  annually 
a  transportation  of  many  millions  of  passengers 
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and  a  commerce  worth  not  less  than  six  hundred 
mUliona  of  dollars.  It  would  be  as  unwise  as 
It  is  unlawful  to  fetter,  in  any  respect,  this  vast 

commerce. 

In  all  the  charters,  granted  for  the  consbiic- 
tion  of  bridges  over  navigable  waters,  it  is  tie- 
lieved  all  the  States,  not  excepting  Virranis, 
have  provided  that  their  navigation  ahouM  not 
be  obstructed. 

The  Bridge  Company  had  l«ga1  notice  of  the 
institution  f  f  the  suit,  and  of  the  appticatiOD 
for  an  Injunction  to  stay  their  prooeedings,  be- 
fore their  cables  were  thrown  across  the  river. 
This  should  have  induced  them  to  suspend,  fors 
time,  their  great  work,  alike  creditable  to  the 
enterprise  of  their  citizens,  and  the  genius  aw! 
science  of  the  engineer  who  planned  the  bridge 
and  superintended  its  construction.  It  is  a 
matter  of  regret  that,  by  the  prosecution  sod 
completion  of  the  brid^,  they  have  incurred 
a  high  responsibility. 

For  the  reasons  and  facts  stated,  we  think 
that  the  bridge  obstructs  the  navigation  of  the 
Ohio,  and  that  the  State  of  Pennsylvania  has 
been,  uid  will  he,  injured  in  her  pnblicworks, 
Id  such  manner  as  not  only  to  authorixe  the 
bringing  of  this  suit,  but  to  entitle  her  to  the 
relief  prayed. 

Believing,  from  the  estimates  in  the  case, 
that  the  onetruction  to  the  navigation  of  the 
river  may  be  removed  by  elevating  the  bridge, 
at  an  expense  which,  when  added  to  the  origioal 
cost,  will  leave  a  reasonable  profit  to  the  stock- 
holders, on  the  entire  capital  expended,  we 
have  endeavored  to  ascertain  the  lowest  point 
of  elevation  which  will  secure  this  object. 
And,  on  a  full  view  of  the  evidence,  we  are 
brought  to  the  conclusion,  that  an  elevation  of 
the  lowest  parts  of  the  bridge  for  three  hun- 
dred feet  over  the  channel  of  the  river,  not 
less  than  one  hundred  and  eleven  fest  from  the 
low  water  mark  win  be  sufiSclent— the  floor- 
ing of  the  bridge  descending  from  the  tennhii 
of  the  elevation,  at  the  rate  of  four  feet  in  the 
hundred;  this  will  give  a  level  headway  for 
boats  of  three  hundred  feet  in  width,  and  wilt 
enable  these  whose  chimneys  are  eighty  feet 
high  to  pass  under  the  bridge  when  Uie  wsto* 
is  thirty  feet  deep  from  the  ground,  leaving  the 
tops  of  the  chimneys  two  feet  below  the  l^cst 
parts  of  the  bridge.  If  this  or  some  other  plan 
shall  nut  be  adopted  which  shall  relieve  the 
navigation  from  obstruction,  on  or  before  the 
Ist  day  of  February  next,  the  bridge  must  be 
abated. 

We  do  not  deem  it  necessary  to  provide 
agsinBt  the  floods,  which  seldom  occur,  and 
which,  when  at  the  highest,  overwhelm  the 
lower  parts  of  our  cities  and  towns  on  the 
banks  of  the  *Obio,  and  necessarily  sus-  [*570 
pend,  for  a  short  time,  business  ujwu  the  rivtf. 

Jfr.  uAti'/ <7u«fi'c«  Taney,  dissenting: 
As  this  is  a  case  of  much  importance  to  the 
parties  and  the  public,  and  I  do  not  concur  in 
the  judgment  of  the  court,  it  my  duty  to 
express  my  opinion.  I  shall  do  so  as  bri^  is 
I  can. 

The  first  question  to  be  decided  is,  whetiwr 
this  bridge  is  a  public  nuisance  or  not,  which 
this  court  has  a  right  to  abate.  The  State  of 
Pennsylvania,  it  is  true,  complains  of  an  inter- 
ruptionto  her  canals,  in  which.  In  her  chatacta 
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n  aStAte.  she  has  a  proprietarjr  Interest,  analo- 
gom  to  that  of  an  IniUndtial  owner.  She  seeks 
ledRM  tor  thia  injury.  But  she  proceeds  upon 
the  ground  that  the  bridge  is  a  public  nuisance, 
from  whidi  the  State  recdvee  a  particular  injury 
to  its  property  beyond  that  which  the  public  in 
general  suatain.  And  the  foundation  of  her 
chlm,  as  stated  in  the  bill,  is,  that  the  bridge 
B  an  unlawful  obstruction  to  the  navigation 
<tf  a  public  river,  and  therefore  a  public  nui- 
Haee.  Tbe  Immense  mass  of  teatimony  con- 
tdned  in  tbis  record,  is  directed  almost  alto- 
gether to  that  point  In  order,  therefore,  to 
nnint^n  the  bill,  it  is  incumbent  upon  the 
Slate  to  show  that  this  bridge  is  a  public  nui- 
aaoce.  And,  if  it  Is  a  public  nuisance,  it  must 
be  becMiae  it  is  a  violation  of  some  law  which 
tUi  court  has  a  ridit  to  adminlater. 

la  eiandniDg  this  questttm .  It  must  be  borne 
itt  mind  that,  altbouui  the  suit  is  brought  in 
this  court,  tbe  law  of  the  case  and  the  rights 
of  the  pfuties  are  the  same  as  if  it  had  been 
broueht  in  the  circuit  court  of  Virginia,  in 
which  the  bridge  is  situated.  Pennsylvania, 
u  a  State,  baa  the  right  to  sue  in  this  court. 
But  a  suit  here  merely  changes  the  forum,  and 
does  not  change  the  law  of  the  case  or  the 
rights  of  the  mrtiee.  And  if,  in  the  circuit 
court  of  the  United  States,  dtting  In  Vlr^nia, 
Ibis  bridge  could  not  be  adjudged  a  nuisance, 
and  abated  as  such,  neither  can  it  be  done  in 
this  court.  The  State,  in  this  controversy,  baa 
the  same  rights  as  an  individual,  and  nothing 
more.  And  the  court  is  bound  to  adminiater 
to  the  State  here  the  aame  law  that  would  be  ad- 
ninistCTed  to  an  individua]  auitor.  suing  for  a 
tike  cause.  In  a  circuit  court  of  tbe  United 
States.  Bitting  in  the  State  where  tbe  bridge  is 
erected. 

Assuming,  ttien.  that  it  does  obstruct  a  pub- 
lic navigable  river,  and  would,  at  common 
law,  lie  a  public  nuisance,  I  proceed  to  inquire 
whether  this  court  Is  authcnfeed  to  declare  it  to 
he  such,  and  order  it  to  be  abated. 

Tbe  Ohio  being  a  public  navigable  stream, 
(Vnrress  luve  undoubtedly  the  power  to  regu- 
fi8u*J  lat?  commerce  upon  it.  They  "have 
tbe  right  to  prohibit  obatnictioDS  to  its  navi- 
gation; to  declare  any  such  obstruction  a  public 
naisBnce;  to  direct  Uie  mode  of  proceeding  in 
the  courts  of  tbe  United  States  to  remove  it; 
and  to  punish  anyone  who  may  erect  or  main- 
ttio  it;  or  it  maydeclare  what  degree  or  descrip- 
tion of  obstruction  shall  be  a  public  nuisance: 
as,  for  example,  the  bight  of  a  bridge  over 
Uw  river,  or  the  distance  to  which  a  wharf  may 
be  extended  into  its  navigable  waters. 

But  this  power  has  not  oeeo  exercised.  There 
is  BO  law  of  the  United  States  declaring  an  ob- 
itractiDn  Id  tlie  Ohio  or  any  other  navigable 
rifcr,  to  be  a  public  nuisance,  and  directing  it 
to  be  abated  as  such.  Nor  ia  there  any  Act  of 
Congress  regulating  the  bight  of  bridges  over 
the  river.  We  can  derive  no  Jurisdiction, 
tbovfore,  upon  this  subject,  from  any  law  of 
tbe  United  States;  and  if  we  exercise  it  we 
■Qtt  derive  our  authority  from  some  other 
tource. 

Bat  we  cannot  derive  it  from  tbe  common 
l>w.  For  it  has  been  settled,  since  the  iKgin- 
ning  of  this  government,  that  tbe  courts  of 
ibe  United  States,  as  such,  h'ave  no  common 
hw  jurisdiction,  ^vil  or  criminal,  unless  con- 
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ferred  upon  them  by  Act  of  Congress.  It  is 
true  that  the  courts  of  the.United  states,  wheD 
sitting  in  a  state,  administer  the  common  law, 
where  it  has  been  adopted  by  the  stale.  But 
it  Is  administered  as  Ibe  lawof  the  state,  under 
the  authority  and  direction  of  the  Act  of  Con> 
gress,  which  makes  the  laws  of  the  state  tbe 
rule  of  decision  in  a  court  of  the  United 
States,  when  sitting  in  the  state,  provided  such 
laws  are  not  contranr  to  the  Constitution,  laws, 
or  treaties  of  the  Ijnlted  States.  We  cimnot, 
under  the  rule  of  dedaion  thus  prescribed,  ad- 
judge this  bridge  to  be  a  nuisance,  although  it 
may  obstnict  the  navigation  of  the  river,  unless 
it  is  a  nuisance  by  the  common  law,  as  adopted 
in  Virginia  and  modiSed  by  its  statutes.  But 
this  bridge  was  built  imder  tbe  authority  of  a 
statute  of  the  State.  Tbe  sUneture,  in  its  t>res- 
ent  form,  has  been  sanctioned  by  the  Legisla- 
ture. It  is  therefore  no  offense  against  the 
laws  of  tbe  State:  and  a  circuit  court  of  the 
United  States,  sitting  in  the  State  and  governed 
by  its  laws,  when  not  in  conflict  with  the  Con- 
stitution or  laws  of  the  United  States,  or  trca- 
tiea.  could  not  order  it  to  be  abated  ns  a  public 
nuiaance;  and  this  court  has  no  higher  power 
over  this  subject,  either  at  law  or  in  enulty, 
nor  any  other  rule  to  guide  it,  than  a  Circuit 
court  sittinff  In  Virginia.  And  as  the  tiridge 
is  not*a  nmsance  by  tbe  laws  of  that  Stale, 
and  there  ia  no  Act  of  Congress  making  tbe  nh- 
'struction  of  a  public  river  an  offense  against 
the  United  States,  and  we  have  no  common 
law  to  which  the  court  may  resort  for  Jurisdic- 
tion, I  do  not  understand  by  what  law,  or 
under  what  authority,  this  court  can  adjudge 
it  to  be  a  public  nuisance  and  proceed  to 
*abate  it,  either  upon  a  proceeding  in  (*58 1 
chancery  or  by  a  process  at  law. 

If  It  IS  a  public  nuisance.  It  is-an  offense 
either  against  the  United  Stales  or  the  State  of 
Virginia,  for  which  the  persons  who  erected  or 
who  ccHilinue  it  are  liable  to  be  indicted.  For 
we  need  go  ho  further  than  Blackstone's  Com- 
mentaries (4  BI.  Com.,  167)  for  ^roof  that  the 
unauthorized  obstruction  of  a  navigable  river  Is 
nn  offense,  and  may  be  punished  In  a  criminal 
proceeding  by  indictment.  Can  the  partien 
who  built  or  continue  this  bridge  he  IndictM 
for  it  a?  an  offense  against  the  public?  This 
appeal's  to  me  to  be  the  true  test.  We  are  in- 
quiring wlictlier  there  is  any  law  which  the 
court  has  the  power  to  administer,  under 
which  this  bridge  may  be  adjudged  a  public 
nuisance  or  purpreature.  If  there  is,  then  the 
persons  who  erected  it  may  be  punished  in  a 
criminal  proceeding. 

For  if  it  is  a  public  nuisance  or  purprosturc. 
It  is  an  offense  against  the  sovereignty  whose 
laws  have  been  violated.  Could  tliey  be  indicted 
for  an  offense  against  the  United  States?  Thia 
will  hardly  be  contended  for.  as  common  law 
offenses  cannot  be  punished  in  its  courts,  un- 
less they  are  declared  offenses  by  Act  of  Con- 
gress. And  as  we  have  no  such  Act  of  Con- 
gress, it  is  clear  that  an  iodictment  charging 
(be  obstruction  as  an  offense,  against  the  Unlled 
States,  could  not  be  maintained.  It  ia  equally 
clear,  that  an  Indictment,  charging  It  as  an  oi-* 
fense  against  tbe  Slate,  could  not  be  supported, 
for  tbe  law  of  the  State  sanctions  Its  construc- 
tion. It  may  be  asked,  in  reply  to  this  view 
of  the  subject.  Is  tbis  great  river,  then,liable  to 
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be  obstructed  by  bridges  whenever  the  States, 
through  whose  territories  it  passes,  choose  to 
authorize  thein?  And  are  the  inhabitants  above 
,  the  obstructions  to  be  shut  out  from  its  nav- 
igation, and  without  redress?  The  argument 
■ab  ineontsenienti  would  be  entitled  to  great  con- 
sideration if  there  was  any  foundation  for  it, 
although  it  would  not  alter  the  law.  But  this 
opinion  leads  to  no  such  result.  For  I  have 
already  said  that  Congress  have  the  power  to 
declare  the  obstruction  of  a  navigable  stream 
an  offense  against  the  United  Slates,  and  to 
authorize  the  courts  of  the  United  States  to 
abate  it  as  a  nuisance;  and  any  law  of  a  state 
to  the  contrary  would  be  unconstitutional  and 
void.  ' 

If,  therefore,  there  be  an  evil,  it  may  easily 
be  corrected  by  the  legislative  authority  of  the 
general  government.  But  if  Congress  have  not 
thought  proper,  or  do  not  think  proper,  to  ex- 
ercise this  power,  and  public  mischief  has 
arisen,  or  may  arise  from  it,  it  does  not  follow 
that  the  judicial  power  of  the  United  States 
may  step  in  and  supply  what  the  legislative  au- 
thority has  omitted  to  perform.  It  does  not  by 
any  means  follow  that  the  judicial  power  may 
declare  an  obstruction  in  or  over  a  navigable 
582*1  stream,  *an  offense  against  the  United 
States  Defore  the  legislative  power  has  forbid- 
den it,  and  conferred  authority  upon  the  courts 
to  punidi  or  remove  it.  >' 

Uodoubtedly  this  cottrt  has  original  jurisdic- 
tion when  H  state  is  a  party.  But  it  canoot  ex- 
ercise that  Jurisdiction  without  some  law  pre- 
scribing the  mode  of  proceeding,  the  rule  of 
decision,  and  the  evidence  by  which  the  right 
in  dispute  is  to  be  tried.  The  imskillful  and 
careless  manner  in  which  a  steamboat  is  navi- 
gated may  impede  the  passage  of  other  ves- 
sels, and  Bometimea  endanger  their  safety;  yet 
tt  Pennsylvania  sued  here  for  any  injury  aris- 
ing from  this  cause,  we  could  exercise  no  ju- 
riraictlon  and  give  no  redress  unless  there  was 
some  law  to  guide  us.  And  when  a  case  of 
this  kind  is  not  embraced  ic  any  law  of  the 
United  States,  we  always  resort  to  the  estab- 
lished ueaces  of  navigation  on  the  river,  and 
the  laws  of  the  state  m  whose  jurisdiction  the 
Injury  was  sustidned. 

The  cases  in  which  the  court  has  taken  ju- 
dsdiction  in  questions  of  boundary  between 
fltatea,  stand  on  different  ground.  The  orig- 
inal jurisdiction  was  conferred  by  the  Consu- 
tutioo.  The  evidence  upon  which  the  right  in 
conUoversy  must  be  decided,  depended  upon 
the  laws  and  usages  of  nations  in  disputes  of 
that  kind.  Congress  had  no  power  over  the 
BubjecL  It  couM  neither  give  nor  take  away 
the  rif^t  of  either  party,  nor  pre8crit)e  the  ev- 
idence by  which  it  was  to  be  tried.  All  that 
Congress  was  required  to  do,  or  could  do,  was 
to  authorize  the  court  to  issue  the  proper  proc- 
ess to  bring  the  parties  before  it,  ana  to  con- 
duct the  proceedmgs  to  final  judnnent.  This 
was  admitted  on  all  bands  to  be  necessary 
t>efore  the  court  could  exercise  the  jurisdiction 
which  the  Constitution  had  conferred.  And 
in  the  case  of  2fevi  Jeraey  v.  New  York.  5  Pet,, 
387,  288,  it  was  held  that  the  Acts  of  1789  and 
1702  had  clothed  the  court  with  the  necessary 
power. 

The  rule  as  to  navigable  waters  is  this: 
Every  independent  nation  has  the  excludve 
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jurisdiction  over  the  naiigable  waters  lying 
within  its  territorial  limits.  It  has  the  right  ui 
reflate  commerce  upon  them,  and  to  aeter- 
mine  what  bridges  may  be  built  over  them,  or 
piers  or  wharves  extended  into  them.  Andsn 
erection  authorized  by  the  Legislature  cannot  be 
a  nuisance,  public  or  private.  This  was  the 
situation  of  the  old  States  prior  to  the  aAa^ 
lion  of  the  Constitution.  Each  was  then  as 
independent  sovereign  state.  But  by  the  Con- 
stitution of  the  United  States,  they  surrendered 
to  the  general  government  the  power  to  regu- 
late commerce.  And  thus,  while  they  retain 
their  absolute  territorial  jurisdiction  over  their 
navigable  waters  in  all  other  respects,  Congros 
may  forbid  the  erection  of  any  structure  in  i 
navigable  stream,  which  It  deems  an  obstnic- 
tion  to  commerce,  'and  may  declare  it  r*583 
a  nuisance,  and  direct  it  to  be  removed.  But 
all  the  original  authority  of  the  State  over  the 
river  remains  subject  to  that  limitation.  For 
otherwise,  until  Congress  thought  proper  to 
legislate,  navigation  on  the  river  wotdd  be 
under  no  control  Boats  might  be  run  down 
with  impunity,  and  obetruetioos  of  every  kind 
erected  in  or  over  it,  which  the  State  could  not 
prevent  or  punish. 

The  bridse  in  question  is  entirely  within  the 
Territory  of  Virginia.  Prior  to  the  adoption  of 
the  Constitution  of  the  United  States,  she  had 
an  unquestionable  right  to  authorize  its  erection. 
She  BtUl  possesses  the  same  control  over  the 
river,  subject  to  the  power  of  Congress,  to  ftr 
as  concerns  the  regulation  of  commerce.  The 
United  Slates  and  Virginia  are  the  only  sover- 
eignties which  can  exercise  any  power  over  the 
river  where  the  bridge  is  erectecl.  Virginia  liH 
authorized  it,  and  Coneress  have  acquiesced  in 
it.  Congress  have  made  no  regulation  (Glar- 
ing such  a  structure  imlawfid,  or  authorizing 
any  judicial  proceeding  against  It.  If  Congreas. 
to  whom  the  power  is  granted  to  rwulate  com- 
merce, have  acquiesced,  how  can  iBe  court,  to 
whom  the  power  is  not  granted,  undertake  to 
regulate  it,  and  declare  this  bridge  an  uaUwful 
obetniction,  and  the  law  of  Virginia  unconsti- 
tutional and  void  f  With  all  my  respect  for  my 
brethren,  I  think  it  is  an  error,  and  I  bad 
almost  said,  a  grave  one. 

If  It  should  be  said  that  the  compact  between 
Virginia  and  Kentucky  makes  the  rivN-freein- 
depently  of  the  ConsUtution,  the  answer  is  ob- 
vious. The  compact  ddee  not  deprive  Vininis 
of  the  power  to  regulate  the  police  of  the  river, 
or  to  authorize  bridges  or  piet«,  or  olber 
structures  in  it  Such  a  cmnpact  between  stata 
has  always  been  construed  to  mean  nothingUKMe 
than  that  the  river  shall  be  as  free  to  the  citi- 
zens or  subjects  for  which  the  otlier  party  ochd- 
tracts,  as  it  is  to  the  citizens  or  subjects  of  the 
state  in  which  it  is  situated.  But  if  this  com- 
pact or  any  compact  should  be  construed  to 

Erohiblt  the  erection  of  the  bridge,  the  proceed- 
ig  should  be  to  enforce  the  observance  of  the 
compact  If  erected  in  violation  of  a  compact, 
it  is  still  not  a  nuisance,  because  there  is  no  law 
prohibiting  It.  It  would  be  a  breach  of  con- 
tract by  the  State,  and  the  remedy  in  a  voy 
different  mode  of  proceed  1^. 

This  compact  between  Virginia  uid  Ken- 
tucky, in  relation  to  the  navlga^on  of  the  Ohio, 
was  one  of  the  articles  of  agreement  unda 
which  Vii^lnia  consented  that  Kentucky  should 
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become  a  wpante  state.  Kentucky  could  not 
become  a  Mparate  state  without  the  conneot  of 
Cwtgeeea.  But  the  Act  of  ConKress,  which 
gire  that  assent,  makes  no  reference  whatever 
to  the  terms  of  the  wreement  between  the 
Stiles.  It  does  not  ma£e  the  United  States  a 
to  them,  nor  guarantee  their  ezccatlon. 
*]  *It  simply  declares  its  consent  that  the 
Dirtriet  of  Kentucky  shguld,  on  the  1st  of  June, 
1783,  become  a  State,  according  to  its  actual 
bouodaries,  on  the  I6th  of  December,  1789. 
Hie  Act  of  Congress  is  in  1  Stat,  at  Larjge,  189, 
umI  contains  no  allusion  whatever,  direct  or 
bdirect,  to  the  navigation  of  the  Ohio.  It 
leaves  the  compact  as  it  was;  that  ]a,  a  com- 
pact between  the  two  States,  and  nothing  more, 
.ud  to  be  enforced  by  a  proceeding  upon  it. 
Nor  to  there  any  difference  in  the  rights  of  nav- 
isation  tietween  the  rivers  and  bays  of  the 
Atlantic  Slates  and  those  of  the  West.  The 
old  and  the  new  States  in  this  respect  stand 
0[KiD  an  equal  footing.  It  was  so  decided  in 
this  eonrt  in  the  case  of  PoUard  t.  Bi^n,  S 
Hov.,  218,  and  ihat  deddon  has  been  sanc- 
tiooed  in  subaeqaent  cases,  to  wliich  it  is  not 
now  necessary  to  refer. 

The  aHnpIainant,  however,  iosidts  that  the 
law  of  the  United  States  for  enrolling  and  li- 
ceonng  coasting  vessels,  gives  to  the  vessel  so 
enrolled  and  licensed,  the  right  to  navigate  the 
rivw  free  from  obstructions:  that  tnis  law, 
thoefora.  by  necessary  implication,  forbids  the 
eitctkm  of  the  bridge  which  obstructs  the  navi- 
'  niioo,  and  consequently  defines  the  lights  of 
toe  parties.  And  if  a  vessel  is  obstructed,  the 
law  is  riolated,  and  the  injured  party  entitled 
to  his  remedy,  and  to  have  the  obstruction  re- 
moved. The  case  of  Oibbons  v.  Ogden  is  relied 
00  to  support  this  proposition. 

This  brings  up  the  question,  whether  the  law 
<A  Virginia,  sanctioning  the  erection  of  this 
bridge.  Is  or  is  not  repugnant  to  the  Coostltu- 
tioD  or  laws  of  the  United  States.  Is  it  repug- 
DSQl  to  the  clause  of  the  Constitution  which 
lives  Congress  the  power  to  regulate  com- 
merceT  Oc  to  any  law  passed  under  it?  If  it 
ift  not,  then  ttie  structure  compldned  of.  being 
within  the  territory  of  the  State,  and  author- 
iad  by  iu  I^^lature,  cannot  be  a  public  nui- 
sance or  a  private  nuisance  in  the  eye  of  the 
law.  Nor  has  anyone  a  right  to  complain  of  it 
u  an  unlawful  olietniction  in  his  way;  nor  to 
maintain  a  suit  at  law  or  in  equity  for  any  in- 
cnivenienoe  or  loss  be  may  sustain  from  it.  As- 
■nmiog  that  we  may  exercise  Jurisdiction  on 
the  ground  that  the  complainant  clMms  aright 
nnderthe  above-mentioned  Act  of  Congress, 
oetlber  the  point  nor  the  principlen  decided  in 
Oibf»ni  T.  Ogden  have,  in  my  judgment,  any 
application  to  the  case  before  us.  In  that  case, 
the  Lpgislature  of  New  York  passed  a  law 
[nutlng  to  certain  persons  the  exclusive  priv- 
ilege of  navigatineall  the  waters  within  the  ju- 
riraction  of  that  State  with  boats  moved  by 
ire  or  steam ;  And  authorizing  the  Chancellor 
of  tbe  Slate  to  restrain  by  injunction  any  person 
whatever  from  navigating  these  waters  with 
boats  of  that  description.  The  complainant 
rlaiined  under  the  grantees  of  tht  monopoly, 
585*1  and  sought  *by  his  bill  to  restrain  the 
ivponaents  from  navigating  th&  waters  em- 
Inced  in  it.  And  this  court  held,  and  cor- 
nctly  hekl,  that  the  law  of  tbe  State  was  un- 
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constitutional;  that  a  vessel  enrolled  and  li- 
censed for  the  coasting  trade,  under  an  Act  of 
Congress,  had  a  right  to  navigate  any  of  the 
navigable  waters  of  the  United  States;  and  that 
no  state  had  a  right  to  forbid  it. 

There  was  no  question  in  that  cue  as  to  the 
authority  of  a  court  of  the  United  States  to  de- 
clare an  obstruction  In  a  river,  whidi  a  state 
had  authorized,  to  be  a  public  nuisance,  and 
treat  it  as  an  offense  against  the  United  States. 
The  waters  in  question  were  navigable,  and 
free  from  impediments  of  that  description;  and 
the  boats  of  tne  parties  who  ciaimed  the  exclu- 
sive privilege  were  daily  passing  over  them. 
The  only  question  in  the  case  was,  whether  all 
vessels,  enrolled  and  licensed  by  Congress,  had 
not  the  right  to  pass  over  the  same  waters  as 
freely  as  the  vessels  of  the  monopolists.  The 
court  said  they  had;  ttiat  they  bad  an  equal 
right  with  the  complainant  to  use  the  navigable 
waters  of  New  York.  But  the  court  do  not  say 
that  an  obstruction  placed  in  the  water,  which 
renders  navigation  inoonvenient  or  haaudous. 
is  a  violation  of  the  Act  for  licensing  and  en- 
rolling coasting  vessels,  or  in  conflict  with  it; 
nor  do  they  say  that  this  Act  of'  Congress  con- 
fers on  the  court  the  power  to  adjudge  it  a 
nuisance,  and  order  it  to  be  abated.  There  was 
no  such  question  before  the  court.  It  was  not 
in  tbe  case,  nor  was  the  attention  of  tbe  court 
in  any  'way  called  to  it  by  the  argument. 

Now,  in  this  ease,  Vir^niahas  passed  nolaw 
giving  exclusive  privileges  to  navi^te  the  Ohio 
River  through  her  territory.  If  me  bridge  is 
an  obstruction,  her  own  citizens,  engaged  in 
the  navigation  of  tbe  Ohio,  are  equally  dis- 
abled from  pacing  as  the  citizenri  of  any  other 
stale.  The  question,  therefore,  on  which  this 
case  must  taira,  did  not  arise  in  Qibbont  v.  Og- 
den. But  It  did  arise,  and  was  expressly  de- 
cided in  the  case  of  WiUon  v.  The  Blade  Bird 
Creek  Marah  Company,  2  Fet.,  246.  It  was  the 
point  in  the  case.  A  dam  acnns  a  navigable 
creek  had  been  authorized  by  the  Legisluture 
of  Delaware,  as  this  bridge  has  been  authorized 
by  tlie  Legislature  of  Virginia.  It  stopped  a 
navigable  creek,  and  as  the  court  said,  must  be 
supposed  to  abridge  the  rights  of  those  who 
were  accustomed  to  use  it.  So  this  tn-idge  is 
supposed  to  impede  the  navigation  of  the  Ohio, 
and  abridge  the  rights  of  those  accustomed  to 
use  it.  Yet,  in  tbe  case  referred  to,  the  court 
said,  that  as  Congress,  in  the  execution  of  its 
power  to  regulate  commerce,  had  passed  no  law 
to  control  state  legislation  over  these  small  nav- 
igable creeks,  the  law  of  Delaware  was  not  re- 
pugnant to  the  Constitution,  not  belqg  in  con- 
flict with  any  law  of  Congress.  It  will  be  re- 
membered *that  the  Act  of  Congress  [*580 
for  enrolling  and  licensing  vessels,  under  wliich 
Oibbont  V.  Ogden  was  decided.was st  ill  in  force, 
but  w^  regarded  by  tbe  court  as  inapplicable 
to  the  obstruction  occasioned  by  the  dam.  The 
result  of  these  two  cases  is  this:  The  Act  of 
Congress  gives  to  vessels  enrolled  and  liwnsed 
under  it  the  right  to  navigate  Ihe  public  waters 
wherever  they  find  them  navigable:  and  any 
state  law  prohibiting  it  is  unconstitutional  and 
void.  And  upon  tbis  ground,  tbe  ju<'gment  of 
the  State  Court  of  New  Vork,  wliich  had  de- 
cided otherwise,  was  reversed.  But  this  Act 
of  Congress  has  no  application  to  an  obstruc- 
tion created  by  a  dam  across  the  navigable  wa- 
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ter,  and  without  further  legislaiion  by  Con- 1 
gress,  the  law  of  Delaware,  which  authorized 
the  dam,  was  constitutiooal  and  valid.  Aod 
upon  that  KTound,  the  ludgment  of  the  State 
Court  of  Delaware,  which  sanctioned  the  ob- 
struction, was  affirmed.  I  can  see  do  difFerence 
in  principle  btftween  the  iast-mentioned  case 
and  the  case  at  bar.  There  has  been  no  further 
legislation  hj  Congress  on  that  subject  since 
that  case  was  decided.  And  as  the  principle  is 
the  same,  the  decision  should  b ;  the  same :  and 
the  case  of  WiUon  v.  The  Black  Bird  Creek 
Marth  Company  should,  in  my  opinion,  govern 
this. 

It  can  hardly  be  supposed  that  the  circum- 
stance that  a  port  of  entry  is  established  on  the 
Ohio  River,  above  the  bridge,  distinguishes 
this  case  from  the  one  refenw  to.  The  right 
which  the  Act  of  Congress  gives  to  vessels  en- 
rolled and  licensed  for  the  coasting  trade,  \» 
certainly  not  conflned  to  the  navigaticn  between 
ports  of  entrv.  They  have  the  right  to  enter 
any  navigable  creelc  or  river  which  may  suit 
tibeir  convenience,  or  the  business  and  employ- 
ment in  which  they  are  engaged.  And  any  state 
law  which  forbids  them  to  do  so,  or  attempts 
to  confine  the  lieht  to  particular  persons,  is  un- 
constitutional.  Any  vessel  earolled  and  licensed 
had  a  right  to  proceed  up  Block  Bird  Creelc  as 
far  as  she  found  Qavlgable  water ;  and  her  right 
was  as  perfect  as  if  a  port  of  entry  had  been  es- 
tablishM  at  the  head  of  navigation.  Nor  can 
Uie  size  of  the  creeic,  or  the  smalt  number  of 
vessels  that  used  it.  as  compared  with  the  Ohio, 
moke  any  difference  between  the  cases.  It  was 
the  ririit  that  was  in  question;  and  that  right 
was  the  same  whether  the  navigable  water  was 
narrow  or  wide^  or  used  only  by  a  single  ves- 
sel, or  frequented  by  hundreds. 

The  case  of  Wii»on  v.  The  Black  Bird  Creek 
Mar$h  Co.  is  entitled  1o  the  more  wright,  be- 
cause it  was  decided  after  the  case  of  Oibbant 
V.  Ogden,  which  appears,  by  the  report,  to  hatfe 
been  recalled  to  the  attention  of  the  court,  and 
relied  upon  in  the  nrgumcnl;  and  the  opinion 
in  the  last  case  was  delivered  by  the  same 
leHrned  judge  who  delivi'red  theclaborate  opln- 
B87*J  ion  "In  the  former  one,  It  shows  that 
he,  and  the  learned  court  in  which  he  presided, 
did  not  consider  the  principles  on  which  Oib- 
boat  V.  Ogden  was  decided  applicable  to  h 
case  where  an  obstruction  was  placed  in  a  navi- 
gable water,  impeding,  frcnemlly,  the  passage 
of  vefisels;  and  were  of  opinion  that  the  courls 
of  the  United  Slates  had  no  JurisdictlAn  which 
would  authorize  them  to  remove  or  abate  it,  or 
treat  it  aavnlawful.  without  furtlier  Ifgislation 
byCongress.  I  think  it  moresafe  to  follow  their 
own  construction  of  ilit-tr  t>wn  opinion  in  Oib- 
botu  V.  Ogden,  than  lo  touk  for  a  new  one. 

Indeed,  apart  from  any  decisions  on  the  sub- 
ject, I  cannot  perct-ivc  how  the  mere  grant  of 
power  to  the  Li'irislalive  Department  of  the  gov- 
ernment lo  reeulate  commerce  can  give  to  the 
judicial  brancu  the  power  to  declare  what  shall, 
and  what  shall  nut  be  rc^rarded  as  an  unlawful 
obstruction;  how  high  a  briil^  must  be  above 
the  stream,  and  how  far  a  wharf  may  be  ez- 
tendcd  into  the  water,  when  wo  have  no  regu- 
lation of  Congress  U>  guidv  us.  Nor  do  I  see 
how  we  can  order  a  bridge  or  a  wharf  to  be  re- 
moved, unless  it  is  in  violation  of  some  law 
which  we  are  authorized  to  administer.  In 
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'  taking  jurisdiction,  as  the  law  now  t^ands,  w« 
must  exercise  a  broad  and  uodeflnable  discn- 
tioD,  without  any  certain  and  safe  rule  togidde 
us.  And  such  a  discretionr,  when  men  en  sd- 
ence  differ,  wben  we  are  to  ondder  the 
amount  and  value  of  trade,  and  the  numherof 
travelers  on  and  across  the  stream,  the  m- 
terests  of  communities  and  states  sometime! 
supposed  to  be  conflietlng,  and  tj»e  proper 
height  and  form  of  steamlx)at  chimneys,  sucb 
a  discretion  appears  to  me  much  more  appro- 
priately to  belong  to  the  Legislature  than  to 
the  Judiciary. 

Besides,  I  think  there  is  an  insuperable  ob- 
jection to  this  proceeding  in  equity  even  if  Ihb 
bridge  should  be  regarded  as  a  Qulsooce,  pub- 
lic or  private.  And  it  appears  to  me  to  be  set- 
tled law  in  England,  as  well  as  in  this  countiy, 
that  chancery  will  not  interfere  by  injunctioo 
where'  the  evidence  is  conflicting  and  Ibe  in- 
jury doubtful.  I  do  not  speak  ofinfonnatioaB 
m  chancery  where  the  Attorney-Oeneral  ist 

6 arty,  for  this  is  not  a  proceeding  of  that  kind. 
>ut  I  speak  of  cases  between  individnal  par- 
ties, like  the  present  one.  And  the  rule  ahove 
staled,  wben  there  is  a  condict  of  testimony, 
will  tie  found  in  2  Story's  Com.,  page  SOI  to 
207,  where  the  subject  is  fully  examined,  and 
the  cases  which  have  been  decided  refened 
to.  And  a  case  wher|^  there  Is  more  oonflicl  in 
the  testimony  of  men  of  high  character  and  dq- 
. doubted  Bklll  and  knowledge  could  hardly  be 
imagined,  than  is  prescnteo  in  the  record' be- 
fore US;  nor  a  case  where  the  injury  is  more 
doubtful.  For.  after  the  experience  of  two 
years,  we  see  how  small  the  Iom  has  been  com- 
pared with  the  immense  *trade  and  the  [*588 
multitude  of  steamboats,  which,  during  that 
time,  have  passed  under  it. 

Neither  can  the  jurisdiction  of  a  court  of 
chancery  be  supported  upon  the  ground  that 
the  Injury  is  immediate  and  irreparable,  or 
that  any  serious  embarrassments  lie  In  the  way 
of  on  action  at  law.  The  injury,  after  two 
years'  experience,  has  not  been  foimd  serious 
enough  to  lessen  Ihe  npvigalion  and  commerce 
of  the  river.  On  the  contrary,  they  have  l)ccn 
continually  increasing  since  this  bridge  was 
built.  And  if  it  be  an  injury  for  which  the 
party  is  entitled  to  a  remedy,  he  has  a  plain 
and  adequate  remedy  at  law;  and  therefore, 
upon  Kcoeral  princii^es  of  equity,  and  more 
especiallv  under  the  express  provMons  of  the 
Act  of  1^80.  lie  has  no  right  to  come  into  dian- 
cery  for  reiref.  And  if  an  action  at  law  were 
brought  by  the  State  in  the  Circuit  Court 
of  the  United  States,  fitting  in  Virghiia, 
the  proceeding  at  law  would  be  as  free  from 
embarrassment  and  difficulty  as  any  nclion  at 
law  for  any  injury  for  which  the  law  gives  a 
remedy.  And  there  is  no  reason  to  suppose 
that  the  respondents  are  not  able  to  answer  to 
:  Any  amount  of  damage,  which,  upon  tlw  evi- 
dence in  thin  case,  the  State  of  Pennsylvsnla 
might  recover  against  them. 

If  it  sliould  be  said  that  as  the  Logislsture 
of  Vir^oia  have  sanctioned  the  erection  of  this 
bridge,  prejiidices  in  favor  of  It  might  be  nip- 
posed  lo  influence  the  jury,  the  answer  is  ob- 
vious. The  Jaw  would  be  decided  the  Cir- 
cuit Court,  subject  to  the  revidon  and  coDtrol 
of  this  court;  and  we  are  bound  topresume that 
a  jury,  in  a  Circuit  Court  of  the  Uolied  State*, 
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VfluM  do  equal  Jusiice  betweea  citizens  of 
tbdr  own  Btate.  and  another  state  or  its  citi- 
zens, "Hie  constitution  and  laws  so  presume. 
And,  certainly,  this  court  would  never  act  up- 
on any  apprehension  that  Justice  would  not  be 
done,  by  a  jury  in  auystate.when  summoned  and 
impaneled  according  to  the  lawg  of  the  United 
Si^M.  And  still  less  could  it  be  induced  to 
aBoiiw  extraordiDary  and  unusual  powers  from 
fein  or  siupicions  of  that  kind. 

But  Pennsrlvania  has  the  right  to  sue  in  this 
court,  or  in  the  Circuit  Court,  at  her  election. 
She  lias  the  same  right  to  sue  here  in  an  action 
at  law  as  she  has  to  file  her  hilt  in  equity.  And 
in  u  action  at  law  brought  here  In  The  iiiate 
tfOtorgia  t.  BraiUford  et  al.,  8  DalL.  1,  the 
case  WIS  tried  hy  a  jury  in  the  same  manner  as 
if  the  suit  had  been  brought  in  the  Circuit 
Cotul  And  the  jury,  brought  here  to  tr^ 
this  case,  would  be  altogether  free  from  suspi- 
ctoo  of  biat.  or  prejudice. 

It  may  be  said  that  such  a  proceeding  here 
voold  embarrass  and  retard  the  business  of 
tbis  court,  and  would  be  expensive  and  oner- 
ous to  the  complainant,  as  the  witnesses  must 
089*]  be  *bn>u^t  from  a  distuice  and  detain- 
ed here  for  acouwderable  time.  Tbis  is  true. 
But  if  the  State  sues  in  this  court,  instead  of 
the  Circuit  Court,  it  does  so  by  its  own  choice. 
And  if  the  remedy  at  law  in  the  forum  selected 
is  embartaasing  and  expensive,  it  has  no  right 
U>  comi^da  of  what  is  the  necessary  conse- 
quence of  its  own  act;  nor  to  go  into  equity  to 
tvt4d  difficulties  at  law,  which  arise  from  the 
nature  of  the  forum  to  which  the  State  volun- 
tarily resorts;  and«  certainly  no  inconvenience 
to  the  court  could  alter  tne  law,  nor  ^ve  it 
cqaity  juriadiction  where  the  law  has  denied  it. 
In  the  language  of  the  Act  of  Congress,  Penn- 
sylvania lus  In  this  case  a  plain  aod^equate 
renedy  at  law,  and  has  no  right,  therefore,  to 
come  to  the  equity  jurlsdictwn  of  the  court, 
ontil  her  legal  right  has  been  established. 

Indeed,  wis  case,  in  my  view  of  it,  pushes 
the  Jurisdictioa  of  chancery  further  than  has 
herdofore  been  done  in  England  or  fn  this 
countrr. 

The  inidge  has  bean  erected  and  completed 
without  any  previous  injunction  to  restrain  the 
Rspondents  from  proceeding  in  the  work.  It 
ii  cfaar^  to  be  a  public  nuisance.  But  Penn- 
Sflvanuhas  no  right  to  proceed  against  it  sole- 
ly on  ttiataccount.-  She  proceeds,  and  is  entitled 
to  proceed,  only  for  the  private  and  particular 
injury  to  her  property  which  this  public  nui- 
ttnce  has  occasioned.  If  the  court  order  it  to 
be  demolidied,  It  Unot  to  protect  the  public  or 
toy  portion  of  the  community  who  may  be 
■opposed  to  be  injured  by  it.  For  the  govern- 
meat,  which  represents  the  public,  and  is 
tHutgeA  with  its  interests,  lb  not  before  the  court ; 
sod  has  not  complained  of  this  structure,  nor 
wu^t  to  have  it  removed.  Pennsylvania  is 
(be  only  party  asking  for  relief;  and  her  dam 
•ge;  as  prored  in  the  record,  is  a  tririal  loss  of 
mnefew  dollars  in  tolls;  and  the  mere  possi- 
bility of  an  annual  future  loss  to  some  small 
imonnt,  concerning  which  the  testimony  is 
ngue  and  inconclusive,  and  at  best  but  con- 
Jectaral.  She  has  no  concern  with  the  ob- 
■tmction  to  boats  with  high  chimneys,  nor  with 
tbe  amount  of  trade  from  Pittsburg,  or  any 
other  place,  further  tlian  sudi  evidence  tends 
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to  show  the  bridge  to  be  a  public  nuisance. 
The  owners  of  steamboats,  ana  the  persons  en- 
gaged in  commerce  are  not  parties  to  this  suit, 
and  the  St»te  of  Pennsylvania  has  no  rigiit  to 
prosecute  for  them.  She  must  not  only  show 
that  boats  with  high  chimneys  are  more  profit- 
able to  the  owners,  and  better  for  commerce, 
than  those  with  lower  ones,  but  she  must  also 
show  that  the  necessity  of  reducing  them  wiU 
lessen  the  profits  of  her  canals.  I  see  no  proof 
in  the  record  by  any  means  sufficient  to  estab- 
lish that  fact.  And  we  are  called  upon  to  de- 
molish a  structure  which  co8t«  more  than 
$200,000  to  save  the  State  of  *Pennsyl-  [•590 
vania  from  this  speculative,  questionable,  and 
at  most,  locon^erable  loss.  It  seems  to  me 
that  If  the  power  and  Jurisdiction  of  this 
court  were  clear,  and  supported  by  prece- 
dents,  yet,  this  court,  upon  settled  principles 
of  equity  jurisprudence,  would  refuse  to  de- 
stroy property  of  so  much  value,  and  which  the 

Eubiic,  by  its  proper  officer,  does  not  charge  to 
e  a  nuisance,  merely  to  guard  arainst  the  pos- 
sibility of  an  inconsiderable  loss  oy  the  State. 
It  is  precisely  one  of  thnee  cases  in  which  the 
court  would,  at  all  events,  require  the  party  to 
establish  his  right  at  law  before  he  conies  into 
equity,  or  to  make  the  Attomey-Oeneral  a 
party,  and  give  the  publican  opportuidty  of 
being  heard  where  ita  interest  is  so  deeply  in- 
volved. 

I  do  not  doubt  the  power  of  the  Court  of 
Chancery  to  abate  a  public  nuisance,  upon  an 
Information  in  chancery,  to  which  tne  At- 
torney Oeneral  is  a  party.  But  even  in  a  case 
of  that  kind  there  must  be  danger  of  irrepara- 
ble mischief  before  the  tardiness  of  the  law  can 
reach  it.  This  is  the  doctrine  of  this  court  in 
the  case  of  The  GUj/  of  Georgetown  v.  The 
Alexandria  Canal  Company,  12  Pet.,  98.  But 
such  a  case  is  not  now  before  us.  The  Attor- 
ney-Qeneral  is  not  aparty.  Pennsylvania  sues 
as  an  individual  for  a  private  right.  And  in  a 
case  of  this  description  I  am  not  aware  of  any 
case  entitled  to  be  regarded  as  an  authority  in 
this  court,  where  chancery  ever  interfered  by 
injunction  except  by  way  of  prevention,  that 
is,  to  stay  the  contemplated  structure,  until  it 
could  be  decided,  in  a  proceeding  to  which  the 
public  was  a  party,  whether  it  was  a  public 
nuisance  or  not.  We  must  be  careful  not  lo 
confound  cases  of  public  nuisance  with  merely 
private  ones.  For,  in  the  former,  the  public 
have  an  interest  to  abate  it  if  a  nuisance,  and 
to  protect  it  if  it  is  not,  and  therefore  have  a 
right  to  be  beard,  whether  tbe  trial  be  inequity 
or  at  law. 

This  was  evidently  the  opinion  of  this  court 
in  the  case  of  The  City  of  Georgetown  v.  The 
Alexandria  Canal  Company,  and  of  Lord  El- 
don  in  the  case  of  Ci-meder  v.  Tinlder,  19  Ves., 
616,  therein  cited,  with  approbation.  In  the 
last- mentioned  case,  where  the  court  interfered 
fr.r  prevention,  and  not  to  abate  a  structure 
already  completed,  the  chancellor  placed  the 
injunction  upon  the  ground  that  tbe  nuisance 
about  to  be  erected  would  be  attended  with  ex- 
treme probability  of  irreparable  injury  to  the 
property  of  the  plaintiffs,  including  also  danger 
lo  their  ejcistence.  And  that  tbis  was  clearly 
established  in  that  case  before  he  awarded  the 
Injunction.  Such  is  tbe  rule  upon  this  subject 
which  has  been  sanctioned  by  this  court.  Cer- 
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tainly  no  one  of  the  material  clrciitnetances 
which  existed  \d  Grounkr  v.  Tinkler  can  be 
found  in  this.  And  if  the  principles  decided 
here  in  the  case  of  The  VUy  of  Georgetown  v. 
501*1  The  Alexandria  Canal  Company,  *are 
recivnized  as  Uie  law  of  this  court,  I  can  see 
DO  ^undatton  for  the  injunction  in  the  case 
before  us.  For  it  not  cnly  has  none  of  the  cir- 
cumstances in  it,  upon  which  the  injunction 
was  granted  in  Orowdar  v.  Tinkler,  but  in  that 
case,  strongly  as  it  appealed  to  the  preventive 
power  of  the  Court  of  Chancery,  the  court 
merely  BURp^ded  the  erection  until  the  ques 
lion  of  public  nuisance  or  not  oiuld  be  tried  by 
a  jury  upon  an  indictment.  It  did  not  eranl  a 
pqrpetual  injunction,  and  still  less  dijl>H-order 
what  had  already  been  mnatnicted  to  be 
abated  or  removed. 

So  far  I  have  considered  the  case  upon  the 
assumption  that  the  bridge,  upon  common  law 
prindples,  might,  upon  the  evidence,  be  de- 
termined to  be  a  nuisance.  And  admitting 
that  to  be  the  case.  I  thinlc,  for  the  reasons 
above  stated,  that  in  the  absence  of  any  legis- 
lation upon  the  subject  by  Congress,  tbis  pro- 
ceeding cannot  be  maintained.  I  shall,  there- 
fore, very  briefly  express  my  opinion  on  the  evi- 
dence. 

I  am  by  no  means  prepared  to  say  that  this 
bridge  would  be  a  public  nuisance  even  at  com- 
mon law.  The  evidence  of  the  degree  in 
which  it  obstructs  navigation  is  exceedingly 
voluminous,  and  it  is  impossible  to  go  fully 
into  an  examination  of  its  comparative  weight, 
in  a  manner  that  would  do  Justice  to  the  sub- 
ject, without  making  this  opinion  itself  a  vol- 
ume. It  is  sufficient  to  say.  that  In  all  ques- 
tions of  this  kind,  the  ireneral  convenience 
and  interest  of  the  public  in  the  travel  and 
trade  across  the  river,  as  well  as  on  its  waters, 
must  t>e  taken  into  consideration.  For  whether 
it  is  a  public  nuisance  or  not,  depends  upon 
whether  it  is  or  is  not  injuriotu  to  the  public. 
The  cases  Id  the  state  courts,  and  in  the  cir- 
cuit courts  of  the  L'nited  States,  referred  to  In 
tlie  argument,  which  I  shall  not  stop  here  to 
examine,  n  my  opinion  maintain  this  doctrine. 
And  upon  principle,  independently  of  adjudi- 
cations, it  cannot  be  otherwise.  A  slructure 
wliich  promotes  the  convenience  of  the  public, 
cnnnnt  be  a  nuisance  to  it.  And  the  public, 
whose  interests  are  to  Iw  looked  to  in  this  case, 
is  not  the  public  of  any  particular  town  or  dis- 
trict of  country,  or  stale  or  states,  but  the  great 
public  of  the  whole  Union,  Taking  this  view 
of  the  question,  and  Uioking  to  iho  testimony 
an  set  forth  in  the  record,  and  more  especially 
to  that  unerring  test,  experienee,  which  Ihe 
lapseof  time  has  Afforded,  I  am  convinced  that 
the  detriment  and  Inconvenience  to  the  com- 
merce and  travel  on  the  river,  is  small  and 
occa^onal  only,  while  thf-  advantages  which 
the  public  derives  from  the  passage  over  are 
great  and  constant.  And  if  the  courts  of  the 
United  8iate«  had  common  law  jurisdiction, 
and  the  question  was  lt>gal)y  t>efore  us  to  deter 
mine  whether  this  bridge  was  a  public  nuisance 
or  not,  I  am  of  opinion  that  it  is  not;  and  that 
592*]  *the  advantages  which  the  great  body 
of  the  people  of  the  United  States  reap  from  It, 
outweigh  the  disadvantages  and  inoonvenlence 
sustained  by  the  commerce  and  navigation  of 
the  river. 
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Moreover,  the  jurisdiction  exercised  in  tbis 
case  is  new  and  without  precedent  in  this 
court.  Bridges  have  been  erected  over  many 
navigable  rivers,  and  built  so  near  the  water 
that  vessels  can  pass  only  through  a  draw. 
Such  bridses  are  unquestionably  obstructions, 
and  impede  navigation.  For  where  the  vessels 
are  propelled  by  Sfuls,  and  the  wind  is  unfavor- 
able, they  are  often  detained  not  only  for 
hours,  but  for  days.  The  courts  of  the  United 
States  have  never  exercised  jurisdiction  ov« 
any  of  these  obstructlonB,  nor  declared  them  to 
be  nuisances.  I  should  be  unwilling.  In  a  case 
like  this,  to  exercise  this  faigh  and  delicate 
power  without  precedentit  to  support  me  in 
analogous  cases.  The  demolition  of  this  bridge 
would  occasion  a  heavy  loss  to  the  parties,  and 
much  inconvenience  to  a  large  portion  of  the 
community.  The  United  States  are  not  puliea 
to  this  proceeding,  and  the  pariicular  mjuiy 
sustained  by  the  complainant  is  exceedingly 
small.  And  It  Is  solely  for  the  protecUon  of 
her  smalt,  remote,  contingent  and  speculative 
interest  in  tolls,  that  this  bridge  is  pulled  down. 
For  it  must  t>e  remembered,  that  although  wem 
in  the  le»timony  that  injuries  are  alleged  to  have 
been  suffered  by  others,  yet  the  tjlaie  of  Penn- 
Bvlvania  is  the  only  party  to  Ihla  proceeding, 
the  only  one  who  appears  in  tbis  court  as  com- 
plainant, and  her  particular  loss  is  the  only 
ground  on  which  jurisdiction  is  claimed,  anu 
tlie  only  injury  which  the  court  is  called  on  to 
redress;  or  has  a  right  to  consider  in  this  pro- 
ceeding. 

The  testimony,  loo,  is  conflicting;  men  of 
eminence  and  skill,  and  well  qualiflra  to  speak 
on  the  subject,  differing  wMely  in  their  testi- 
mony. AndlamthemoreuDwilliDgtoaasume 
this  questionable  jurisdiction,  because  the  1^- 
islative  department  of  the  general  government 
ha.s  undoubted  power  over  the  whole  subject, 
and  may  regulate  the  height  of  bridges  over 
the  Ohio,  and  of  the  chimneys  of  steamtx«ls 
when  passing  under  them,  and  may,  while  it 
guards  the  rights  of  navigation  in  the  stream, 
at  the  same  time  protect  the  rights  of  passage 
and  travel  over  it.  That  department  of  the 
government  has  better  means,  too,  of  obtaining 
information,  than  the  narrow  scope  of  judicial 
proceedings  can  afford.  It  mny  adopt  regula- 
tions b^  which  courts  of  justice  may  be  guided 
in  an  inquiry  like  this  with  some  degree  of 
certainty,  instead  of  leaving  them  to  the  unde- 
fined discretion  which  muM  now  be  exercised 
in  every  case  that  may  be  brought  before  us, 
without  being  able  to  lay  down  any  ceriain  rule 
by  which  this  discretion  mav  be  limited.  It  is 
too  near  the  confines  of  legislation ;  and  I  think 
the  court  ought  not  to  assume  it. 

'Entertaining  this  opinion,  I  must,  [*09S 
with  all  the  req}ect  I  feel  for  the  judgment  of 
my  brethren,  with  whom  It  is  my  misfortnne 
to  differ,  enter  my  dissent. 

Mr.  Justice  Daniel,  dissenting: 
In  entering  upon  the  consideration  of  the 
case  before  un,  the  mind  is  at  once  impreseod 
with  the  belief  that  there  never  has  been,  that 
there  perhaps  never  can  be  brought  before  this 
tribunal,  for  Its  decision,  a  case  of  higher  im- 
portance or  of  deeper  interest  than  the  present 
The  subjects  which  it  presses  upon  our  exam- 
ination, nay.  upon  which  the  Judgment  of  this 
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court  baa  been  demanded,  and  has  inevitably 
delennined,  are  nothing  1^  tban — 

let.  Tbe  jurisdiction  or  authority  of  this 
court,  under  one  of  the  heads  of  Onginat  Ju- 
risdiction, enumerated  in  tbe  CoDstitution. 

2d.  The  correct  interpretation  of  the  power 
(rf  commercial  reguiation  vested  in  the  federal 
govemmeot,  either  exerted  simply  as  such  by 
that  government,  or  as  afTectiog  tbe  power  of 
interwl  improvement  in  tbe  States. 

SI  The  policy  or  Influence  of  particular 
relations  with  respect  to  commerce,  as  these 
may  tend  to  restrict  it  within  circumscritwd 
duutoete,  or  to  promote  its  gpneral  activity  and 
diffusion,  by  fadlities  opemting  a  reasonable 
ind  just  equality  of  right,  of  compeUtlon,  and 
sdraot^e  to  alL 

4th.  The  character  of  tbe  proceeding  com- 
plained  of  as  a  nuisance,  the  regularity  of  the 
[ffopoaed  mode  of  redress,  and  the  right  of  the 
cnnpUDant  to  cidm  the  interference  asked  for 
in  any  mode. 

The  magnitude  of  these  topics  would  seem, 
io  some  degree,  to  excuse,  in  treating  them,  the 
iiazard  of  prolixity ;  and  at  any  rate,  lying  as 
Uiey  do  in  the  direct  path  to  tbe  proper  survey 
of  this  case,  they  cannot  with  propriety  be 
overstepped,  without  pausing  upon  their  cz> 
amination. 

When,  at  a  former  period,  this  cause  was  be- 
*  fore  this  court,  the  several  topics  just  enumcr- 
■ted  were  cursorily  adveried  to  by  me  as  neceS' 
nrily  involved  in  its  adjudication:  and  the 
couisc  then  adopted  by  tbe  court  was  formally 
objected  to,  because  that  course  teemed  a  pre- 
mature and  foregone  conclusion  upon  facts  and 
kfsl  positions  entering  essentially  into  the 
nature  of  the  controversy;  facts  and  legal  po- 
«iiiooB  not  then  maturely  examined  andascer- 
taioed,  as  the  order  of  the  court  at  that  time 
made,  necessarily  implies;  and  which  could  not, 
accnrdiog  to  established  precedent,  and  the 
liigbest  wjudicalions,  be  Droperly  investigated 
in  ttie  mode  proposed.  The  subsequent  pro- 
ceedings upon  the  order  of  the  court  at  the 
594*1  January  Term,  1850,  have  *greatly 
strengtnened  tbe  objections  assigned  by  me  on 
that  occasion.  These  proceedings  have,  al  an 
almost  incalculable  expense  to  the  parties, 
brought  hither  an  immense  mass  of  matter, 
mocb  of  which  on  the  one  hand  is  not  withio 
tbe  hiquiries  directed  by  the  court,  whilst  on 
tbe  other,  inquiries  strictly  pcrtineot  seem  to 
bare  been  wholly  excluded.  It  has  placed  be- 
fiire  us  a  long  and  very  learned  report,  to  be 
sure,  in  part  upon  subjects  entirely  de/iort  tbe 
order  of  tbe  court,  and  in  other  aspects  of  the 
Hme  report  (1  speak  it  with  all  respect  for  the 
bij^ly  mielligcot  and  respectable  autbor  of 
that  report),  palpably  opposed,  in  my  opinion,  to 
(he  ralional  and  just  preponderance  of  the  facts 
Btated  by  the  witnesses:  areporl,  in  tine,  which 
leaves  in  all  its  weight  and  force,  tbe  mischief 
of  witbdrawiof;  tbe  trial  of  the  question  of 
nuisance  from  its  proper  fonim.  in  which  tbe 
witnesses  could  have  been  coaf  ronted  and  cross- 
examined  ;  and  imposes  upon  tbe  court  the  task 
of  passing  upon  the  credibility  of  those  whom 
they  have  never  heard  nor  seen.  Even  in  mat- 
ters of  minor  concernment,  I  have  always  been 
unwilling,  whenever  the  credibility  of  witnesses 
was  to  be  tested,  to  interpose  between  such  per- 
toat  and  tbe  scrutiny  of  a  jury,  awakened,  as 
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it  ia  sure  to  be,  by  the  vi^lance  of  the  advocate; 
where  the  essential  rights  and  interests  of  great 
communities  are  at  etSke.  I  never  will  do  so,  un- 
less constrained  by  irresistible  authority. 

Recurring  now  to  the  first  bead  of  inquiry,  I 
contend  that  the  complainant  can  have  no- 
standing  here,  on  the  ground  that  this  court 
cannot,  as  is  shown,  both  upon  the  face  of  tbe 
pleadings  and  upon  the  proofs,  take  jurisdiction 
of  this  cause.  If  this  court  can  take  cogni- 
zance of  the  cause  before  us,  it  must  be  in  vir- 
tue  of  the  2d  aecdoa  of  the  8d  article  of  the 
CoDstiiuUon,  which  declares  that  "  in  all  cases 
affecting  ambassadors,  other  public  ministent 
and  counsels,  and  those  in  which  a  state  shall 
be  a  pariy,  the  Supreme  Court  shall  have  origi- 
nal jurisdiciion."  There  is  no  other  i>rovision 
of  the  Constitution  under  which  original  cog- 
nlzance  of  this  cause  by  the  Supreme  Court  can 
be  assumed.  Now.  to  arrive  at  the  ^ust  inter- 
pretation of  this  clause  of  the  Constitution,  as- 
fixing  that  position  or  interest  of  tbe  State  as  a 
party,  which  alone  creates  original  jurisdiction 
in  the  Supreme  Court.it  is  necessary  to  settle  the- 
import  of  the  word  "party,"  as  connected  with 
le^l  or  equitable  proceedings.  By  all  correct 
legal  intendment,  this  term  "  party  "  is  appli- 
c^le  only  to  persons  sustaining  a  direct  or  real 
interest  or  right  in  any  pending  litigation ;  an 
interest  or  right  immediately  afHCted  or  bound 
by  the  issues  such  litigaUon  involves.  This 
term  cannot  be  extended  to  persons  who  may 
be  arbitrarily  and  irregularly  named  in  pro- 
ceedings either  at  law  or  in  equity,  the  veiT 
description  of  whose  relation  to  tbe  case  shtut 
evince  a  total  absence  of  le^l  or  equitable 
•claims  upon  the  subject  of  litigation;  [*59i5 
a  total  absence,  loo,  of  reciprocal  duty  or  obli- 
gation with  reference  to  those  whose  property 
and  whose  possession  and  enjoyment  of  that 
property,  are  sought  to  be  affected.  Whilst 
courts  of  Justice,  therefore,  will  enforce  the- 
conventing  of  all  whose  interest  can  properly 
be  adjudged,  tbcy  will  repel  imd  even  rebuke 
attempts  to  assail,  or  even  to  canvass,  the  rights- 
and  interests  of  others,  by  thc^  who  in  effect 
concede  the  want  of  a  le^al  or  equitable  title  in 
tbemsctves.  Cuuris  of  justice  take  no  cogni- 
zance of  imperfect  rights,  or  such  as  may  be- 
termed  merely  moral  or  incidental,  as  dislln- 
gulsbable  from  legal  or  equitable,  even  when 
tbe  existence  of  the  former  may  be  clearly 
shown.  In  this  controversy,  the  mate  of  Penn- 
sylvania, admitted  to  have  no  property  in  or 
title  to  the  River  Ohio  within  tbe  limits  of  Vir- 
ginia, and  no  property  in  or  title  to  the  steam- 
boats which  ply  upon  tbat  river,  is  confessedly 
made  use  of  as  a  mean,  undei'  the  shelter  of  her 
name,  of  redressing  grievances,  which,  if  they 
ever  had  existence,  are  injuries  to  her  citizens, 
and  to  individuals,  and  the  proper  and 
efficient  remedy  for  which  is  to  be  found  at  the 
suit  of  those  cittzens  in  the  courts  of  the  State 
or  of  the  United  Slates.  The  alleged  right  of 
Pennsylvania  to  sue  in  this  case,  for  a  diminu- 
tion of  profits  from  her  canals  and  other  works 
of  internal  improvement  witbiu  her  own  terri- 
tory, and  many  miles  remoft  from  the  Wheel- 
ing Bridge,  baa  It  not  been  cast  into  shade  bya 
still  greater  extravagance  disclosed  by  the 
record  (her  right  of  ship  navigation  with  top- 
gallant royals  all  standing),  might  have  awak- 
ened some  surprise;  but  even  this  tamer  and 
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less  lofty  pretension  should  fail  of  the  end  it 
has  been  destined  to  effect,  for  It  cannot 'be  pre- 
tended, and  is  not  even  intimated  in  the  plrad- 
ings  in  this  cause,  that  those  canals  and  other 
public  works  have  been  obstructed  or  rendered 
in  any  respect  less  fitted  for  transportation,  or 
in  any  way  impaired  by  the  erection  of  the 
Wheeling  Bridge  beyond  her  territory,  and 
within  that  of  a  separate  and  independent  State. 
And  if  the  mere  rivalry  of  works  of  internal 
imprOTemcnt  in  other  states,  by  holding  out  the 
temptation  of  greater  despatch,  greater  safety, 
-or  any  other  inducement  to  preference  for  those 
voiks  over  the  Pennsylvania  canals,  be  a  wrong, 
and  a  ground  for  jurisdiction  here,  the  argu- 
ment and  the  rule  sought  to  be  deduced  there- 
from should  operate  equally.  The  Stateof  Vir- 
ginia, who  is  constructing  a  railroad  from  the 
seaboard  to  the  Ohio  River  at  Point  Pleasant, 
much  farther  down  that  river  than  either  Pitts- 
burg or  Wheeling,  and  at  the  cost  of  the  longest 
tunnel  in  the  world,  piercing  the  base  of  the 
Blue  Ridge  Mountain,  should  have  the  right 
by  original  suit  in  this  court  against  the  canal 
■companies  of  Pennsylvania,  or  against  that 
State  herself,  to  recover  compensation  for  di- 
■596*]  verting  any  portion  of  the  •commerce 
which  might  seek  the  ocean  by  this  shortest 
transit  to  the  mouths  of  hercanalaon  the  Ohio, 
■or  to  the  City  of  Bttsburg;  and  on  the  like 
principle,  the  State  of  Pennsylvania  has  a  just 
cause  of  action  against  the  Baltimore  &  Ohio 
Railroad,  for  intercepting  at  Wheeling  the 
commerce  which  might  otherwise  be  con- 
strained to  seek  the  CHty  of  Pittsburg.  The 
State  of  Pennsylvania  cannot  be  a  party  to  this 
mlt  on  the  groundji  stated  in  the  bills  filed  in 
her  name,  for  the  reason,  still  more  cogent  than 
wiyyetassigned,  viz.:  that  to  permit  this,  would 
be  to  render  the  clause  in  the  Constitution,  re- 
lied on  in  her  behalf,  utterly  useless,  and  even 
ridiculous;  would  destroy  every  restriction  in- 
tended by  the  enumeration  of  instances  of 
-ori^nal  jurisdiction ;  and  would  confound  this 
clause  with  another  provision  of  the  Constitu- 
tion, designed  to  cover  cases  precisely  like  the 
■one  now  Defore  the  court  If  in  all  Instances 
in  which  the  ciUzcns  of  one  state  have  cause  of 
action  against  a  citizen  or  a  corporation  of  a 
■different  state,  the  action  can  be  prosecuted  in 
the  name  of  the  slate  in  which  the  claimant  re- 
fiides,  although  no  peculiar  or  legal  right  or 
■cause  of  action  can  be  shown  in  such  stale  sus- 
taining the  chuacter  of  a  private  suitor,  then 
the  restriction  as  to  cases  of  original  jurisdic- 
tion is  entirely  abolished;  the  defending  party, 
too,  must  be  entitled  to  the  same  right  of  sub- 
stitution, and  all  suits  between  citizens  of  dif- 
ferent states  might,  by  this  process,  be  trans- 
formed into  suits  between  states,  or  suits  to 
'Which  nates  are  parlies ;  cases  of  original  juris- 
'dtction  in  this  court.  That  provision  of  the 
Constitution  designed  to  embrace  controversies 
between  citizens  of  different  states  is  thus  an- 
nulled, and  the  jurisdiction  of  the  district  and 
circuit  courts  transferred,  as  falling  within  its 
■original  cognizaq^,  to  the  Supreme  Court. 
Such,  to  my  apprehension,  appearb  to  be  the 
Inevitable  result  of  asserting  what  are  essen- 
tially and  clearly  private  rignts  or  interesta,  in 
the  name  of  a  state,  or  the  prosecution  of  re- 
mote, contingent,  and  imperfect  interests  not 
amounting  to  property,  thou^  claimed  on  be- 
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half  of  a  slate.  I  conclude,  therefore,  that  to 
constitute  a  state  a  parly  in  that  sense  which 
brings  her  within  the  meaning  of  the  Consti- 
tution, and  indeed  within  the  import  of  the 
term  "party"  to  a  cause  by  all  correct  legal  Id- 
tendment,  Uiere  must  be  averred  and  proved  on 
her  behalf,  a  certain  and  direct  interest,  or  an 
injury,  or  a  right  of  property — a  perfect  right 
— a  right  which  a  court  of  justice  can  define, 
adjudge  and  enforce;  and  that  on  the  part  of 
the  Stale  of  Pennsylvania  no  such  right  hav- 
ing been  averred  even,  much  less  established  io 
proof,  nothing  is  shown  which  can  maintidn  (be 
jurisdiction  of  this  court  in  this  cause.  The 
shadowy  pretext  of  an  interest  or  injury,  fmm 
the  nature  of  things  not  susceptible  of  calcnla- 
tion  or  estimate,  can  never  be  the  *foun-  [*597 
dation  of  a  right,  le^al  or  equitable.  And,  in- 
deed, so  far  as  any  light  can  be  reflected  l>; 
facts  on  this  pretended  or  incidental  Interest  of 
Pennsylvania,  resulting  from  any  supposed  ef- 
fect upon  the  tolls  od  her  canals,  an  actual  in- 
crease instead  of  a  diminution  of  those  tolls 
since  the  erection  of  the  Wheeling  Bridge,  is 
proved. 

Passing  from  this  subject  of  jurisdiction,  and 
supposing  It  for  the  present  to  be  vested  here, 
I  proceed  to  examine  the  pretendons  of  the 
complainant,  as  being  deducible  from,  and  as 
guaranteed  by.  the  power  delegated  to  Cod-  . 
gress  to  regulate  commerce  between  the  seineral 
States,  l^e  existence  of  that  power,  in  its 
fullest  extent,  and  for  every  purpose  for  which 
it  has  been  delegated  to  Congress,  need  not  be 
questioned,  In  order  to  expose  and  to  repel  the 
pretensions  advanced  for  the  complainant.  On 
the  contrary,  the  assertion  of  tlmt  power  in  its 
greatest  latitude,  so  farasit  wasevercontan- 
plated  by  those  who  gave  it,  or  so  far  as  it  can 
be  exercised  for  usefiil  purposes,  carries  with  it 
necessarily  the  condemnation  of  those  preten- 
sions. The  power  to  regulate  commerce  was 
given  to  tha  federal  government,  whose  func- 
tions and  objects  were  designed  to  be  geoeral 
and  CO -extensive  with  the  entire  confederacy, 
because  its  duties  embrace  the  equal  rights  and 
interests  of  all  the  members  of  the  confederacy, 
and  as  a  mean  ci  the  widest  diffusion  of  com 
mercial  facilities  and  intercourse  within  the 
powers  vested  by  the  Constitution.  It  cannot 
be  rationally  concluded,  that  by  a  proviatm 
palpablv  intended  to  protect  commerce  froni 
unequal  or  invidious  restrictions,  the  power  was 
given  to  Congrtss  to  advance  so  far  towards 
restriction  or  monopoly  as  to  limit  commerce  to 
particular  channels ;  thereby  crippling  or  wholly 
preventing  its  diffusion  and  activity,  and  by 
the  same  process,  conferring  upon  particalaV 
polnls  or  sections  of  the  country,  arbitrary  and 
unjust  advantages,  and  riveting  upon  all  those 
portions  affected  hj  such  a  procedure,  loss  and 
even  ruin  Admittmg,  then,  that  Congress  liad 
made  any  regulation  affecting  the  subjects  of 
this  controversy  (and  it  will  hereafter  beabown 
that  they  have  not  done  so);  admitting,  more- 
over, tliat  their  acts  or  regulations  might  fall 
within  the  brrad  language  of  the  power  vested 
by  the  Constitution,  it  remains  still  a  just  and 
fair  inquiry,  whether  tho^e  acts  which  are 
arbltraiy  or  oppressive,  which  defeat  the  great 
ends  for  which  the  power,  thus  perverted,  may 
have  been  within  the  legimate  scope  of  the 
powers  alle;ged  in  excuse  for  tiieir  pcitonnaooe. 
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In  other  words,  whether  Congress,  as  a  ref^ula- 
tloD  of  commerce;  would  be  jusliSable  in 
breakiog  down  w<»^  of  internal  improvement 
within  uie  States,  though  calculated  in  their 
dimeter  and  tendencies  for  the  diffu^on  of 
■commerce,  and  by  such  destruction  limit  com- 
merce to  particalar  local  points  or  intereel.  Com- 
598*]  mon  *sen8e  and  common  justice  would 
IHXHnptly  answer  in  the  negative,  and  would 
{lecide  that  a  rational  andproper,  nay,  the 
<Mily  rational  and  proper  exercise  of  the  regu- 
IttiDg  power  in  Congress,  demands  the  pro- 
BOtfiw  Mid  fHotection  of  such  modes  and  fapil- 
Mes  of  commercial  intercourse  (so  far  as  Con- 
gress have  this  power),  as  will  insure  equality 
to  all,  and  the  widest  diEFusion  of  commercial 
advantage.  Surely,  then,  in  the  absence  of  all 
action  on  the  part  of  Congress,  this  court  should 
imply  DO  policy  or  design  in  that  body  to  fetter 
or  cnpple  great  interests  which  tbey  are  charged 
with  the  power  and  duty  to  protect.  But  Con- 
pm  have  enacted  no  regulation  whatever  in 
rdatkm  to  the  subject  of  uiis  controrersr:  they 
bare  not  said  that  bridges  should  nowhere  be 
erected  over  the  River  Ohio,  or,  if  erected,  what 
should  be  their  elevation  above  the  water; 
■wither  have  they  declared,  upon  scientific  cal- 
cuUlioDS  or  upon  enwriment^  or  on  any  data, 
what  shall  be  the  nijp^t  of  the  chimneys  of 
ileunboats  on  tiiat  river,  nor  to  what  degreed, 
fttUer  from  their  own  calculations  of  Improve- 
ment in  speed,  or  from  fancy  or  local  rivalry,the 
owners  or  masters  of  steamboats  on  that  river 
nay  elongate  the  chimneys  of  those  steamboats. 
Upon  all  these  matters  Congress  have  thus  far 
beea  perfectly  silent. 

Adnutting,  ttiea,  that  the  Stale  of  Pennsyl- 
vaoiacan  be  regalarly  befmv  us  In  the  character 
of  a  pu^  in  interest,  this  controversy  presents 
to  us,  in  truth,  simply  a  comparison  between 
the  will  and  the  acts  of  the  parties  thereto,  and 
ID  appeal  to  this  court,  in  the  absence  of  all 
action  by  Congress — by  some  rule  which  It 
must  dediice  from  the  common  law  of  nuisance, 
to  decide  uptm  the  comparative  merits  or  de- 
■eiits  of  ttie  parties— to  dedde  whether  the 
benefits  produced  by  the  Wheeling  Bridge  to 
the  surrounding  countir,  and  by  itsconnectlon 
with  extended  lines  of  travel  and  commerce, 
«an  save  it  from  the  character  of  a  Duisaucu. 
Or  whether  its  interference,  in  certaiu  stagen  of 
water,  witli  the  chimneys  of  seven  steamboats, 
owned  b^  private  individuals,  the  bight  of 
whose  chimneys  is  a  subject  of  much  con- 
trariety of  opinion,  both  amongst  scientific  men 
and  praclical  builders  and  captains  of  steam- 
boats—can 80  constitute  it  a  public  nuisance, 
and  a  cause  of  such  direct  injury  to  the  legal 
rights  and  interests  of  Pennsylvania,  as  to 
Justify  its  abatement  by  this  court.  In  the 
tbaence  of  all  action  by  Congresa  in  relation  to 
this  matter,  in  the  only  legitimate  mode  in 
which  CoDgresB  could  affect  it,  viz. :  by  com- 
mercial regulation,  or  by  some  express  statutory 
declamtion,  the  act  of  one  of  tliese  parlies  in 
the  prosecution  of  their  interests  must  claim 
iotrinucally  equal  authority  with  the  acts  of 
the  other,  except  so  far  as  they  may  have  some 
common  arbiter  by  whom  both  may  be  eon- 
trolled.  In  this  case,  that  arbiter  would  seem 
to  be  either  the  local  sovereignty  (the  State  of 
ft09*1  •Yii^U),  within  whose  territoir  the 
tiiegea  nuisance  hi  situated,  or  the  United 
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States,  through  some  enactment  for  the  regula- 
tion of  commerce;  but  neither  of  these  author- 
ities is  Invoked  in  this  controversy.  We  have 
here  a  suit  in  the  name  of  Pennsylvania,  oc- 
cupying the  position  of  every  private  suitor, 
asking  the  action  of  this  court  upon  general 
common  law  jurisdiction  over  the  subject  of 
nuisances,  which  jurisdiction  the  courts  of  the 
United  States  do  not  possess.  Nor  is  it  enough 
to  draw  within  our  cognizance  the  subject  of 
this  cause,  to  affirm  merely  the  competency  of 
Congress  to  legislate  upon  it,  and  to  refer  its 
decision,  if  they  choose,  to  the  federal  courts. 
I  ask  upon  what  foundation  the  courts  of  the 
United  States,  limited  and  circumscribed  as 
the^  are  by  the  Constitution,  and  by  the  laws 
which  have  created  them  and  denned  their 
jurisdiction,  can,  upon  any  speculations  of 
public  policy,  assume  to  themselves  the  author- 
ity and  functions  of  the  Legislative  Department 
of  the  government,  alone  clothed  with  those 
functioiu  1^  the  Oonstitutioa  and  laws,  and 
undertake,  of  tfaelr  mere  will,  to  supply  the 
omissions  of  that  department  f  Is  it  either  in 
the  language  or  theory  of  the  Constitution,  that 
this  court  shall  exercise  such  an  auxiliary  or 
rather  guardian  and  paramount  authority? 
Cannot  the  Legislative  Depariment  of  the 

Svemment  be  intrusted  with  the  fulfillment  of 
peculiar  duties?  Such  an  act  as  this  court 
has  been  called  upon  to  reform :  such  an  act  as 
it  has  just  announced  as  its  own,  is,  in  my 
opinion,  virtually  an  act  of  legislation,  or,  in 
stricter  propriety  (I  say  it  not  in  an  offensive 
sense),  an  act  of  usurpation.  To  rest  our 
authority  to  adjudicate  this  matter  on  the 
naked  propoeition  just  stated,  would  be  to  re- 
ject the  doctrine  bythis  court  ■  heretofore  most 
expressly  ruled.  The  case  of  WUion  v.  7%« 
Black  Bird  Greek  Jlfar$h  Company,  3  Peters, 
245,  seems  to  be' conclusive  upon  this  point. 
This  case  presented  an  instance  of  an  absolute 
obstruction  by  a  dam  )f  a  water  course  navi- 
gable by  vessels  of  considerable  size,  and  in 
whicli  the  tide  ebbed  and  flowed.  The  person 
who  undertotA  to  destroy  or  injure  the 
dam  constnicted  across  this  navigable  water, 
was  the  master  of  a  vrasel  regularly  licensed 
and  enmlk-d  according  to  the  navigation  laws 
of  the  United  States;  and  being  sued  for  a  tres- 
pass committed  in  breaking  or  injuring  the  dam, 
he  pleaded,  in  justiflciition  of  his  act,  the 
character  of  the  navigable  water  as  a  public  and 
common  highway,  for  all  the  i^tiEcns  of  the 
liarticular  Slate,  and  of  the  United  States,  to 
sail,  pass,  and  repass  over,  through  and  upon, 
at  all  limes  of  the  year,  at  their  own  free  will 
and  pleasure.  Upon  comparing  this  case  with 
the  one  before  us,  it  is  impossible  nut  to  per- 
ceive llmt  in  many  of  their  capital  features 
they  are  strikingly  similar — may,  indeed,  be 
regarded  as  indentical.  In  the  'former  [*600 
case,  as  in  this,  the  water-course  said  to  be  ob- 
structed was  a  navigable  water;  in  that  case,  as 
in  this,  the  loeus  in  gtut  was  within  the  juris- 
diction of  a  Stale,  and  the  alleged  obstruclion. 
in  each  instance,  an  act  of  state  legislation  in 
exercising  the  power  of  internal  improvement ; 
in  each  instance,  the  right  of  passage  to  the 
extent  and  In  the  manner  claimed,  freely  and 
at  will  ti»gu4  ad  ealum,  was  in  vlnue  solely  of 
license  and  enrollmenl.  according  to  the  navi- 
gation laws  of  the  United  States.   Now,  what 
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said  this  court  upon  the  aforegoing  state  of  the 
pleadings  and  evidence?  "If  CongresB,"  said 
tbey.  "had  passed  any  act  which  bore  upon 
the  case;  any  act  in  execution  of  the  power  to 
regulate  commerce,  the  object  of  which  was  to 
control  state  legislation,  over  those  small  navi- 
gable creeks  into  which  the  tide  Sows,  and 
which  abound  throughout  the  lower  country  of 
the  middle  and  Sou&em  States,  we  should  feel 
not  much  difflculQr  in  saying,  that  a  state  law, 
coming  in  conflict  with  such  act.  would  be  void. 
But  Congress  has  passed  no  such  act.  The 
Tepugnancy  of  the  State  law  to  the  Constitution, 
is  pwced  entirely  on  its  repugnancy  to  the 
power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States;  a  power 
which  has  not  been  so  exercised  as  to  affect  the 
question.  We  do  not  think  Uiat  the  Act  empow- 
ering the  Black  Bird  Creek  Harab  Company  to 
place  a  dam  across  the  creek,  can,  under  the 
circnmstances  of  the  case,  be  repugnant  to  the 
power  to  regulate  commerce  m  its  dormant 
state,  or  as  being  in  conflict  with  any  law 
passed  on  the  subject."  This  decision  at  once 
puts  to  flight  the  pretext  for  interference  here 
to  protect  and  enforce  the  duties  and  functions 
of  Congress,  and  equally  exposes  the  falUu;y 
that  the  grant  of  a  coasung  license,  of  a  mere 
cerUflcate  of  the  domicil  of  the  vessel  bearing 
it,  of  evidence  prima  ftKie,  of  her  capacity  or 
tonnage,  or  of  her  exemption  from  suspicion  of 
smuggling  or  piracy,  is  a  regulation  of  commerce 
over  every  inch  of  the  waters  over  which,  in  her 
various  cxcur^ns,  she  may  pass.  Just  as 
cogent  and  tenable  is  the  argument,  if  argu- 
ment it  deserves  to  be  called,  which  afiSrms 
that  the  establishment  of  Pittsburg  as  a  port 
of  entry,  its  mere  designation  as  a  point  at 
which  merchandise  may  be  landed  subject  to 
the  revenue  laws  of  the  United  States,  is  a 
positive  declaration  by  Congress,  prescribing 
the  modes  of  the  transportation  of  such  mer- 
chandise thither,  and  aeflning  what  shall  be 
held  to  be  an  interference  with  such  trans- 
portation. Equally,  or  rather  more  unsound 
and  untrue,  is  the  position,  that  by  the  same 
designation  of  Pittsburg,  Congress  have  de- 
clared that  vessels  propelled  by  wind  or  steam, 
vessels  of  the  greatest  capacitv,  carrying  masts 
or  chimneys  of  illimitable  fiigbt,  shall  navi 
gate  a  river  whose  ordinary  regimen,  to  adopt 
a  term  in  this  record,  scarcely  adords  a  chan- 
601*]  nel  broad  or  deep  •enough  for  the 
tacking  of  a  shallop,  and  for  long  periods  of 
a  few  inches  only  in  depth.  This  attempt, 
from  the  mere  designation  of  a  port  of  entry, 
to  bring  home  to  Congress  the  absurdities  the 
argument  implies,  would  ascril)e  to  them  a 
practical  wisdom  much  upon  a  parallel  with 
that  of  the  despot  who  attempted  to  confine 
the  Hellespont  in  fetters,  or  of  him  who  for- 
bade the  approach  to  him  of  the  ocean  tide. 
But  Congress  have  in  truth  enacted  nothing 
in  relation  to  the  particular  subject  in  issue  in 
this  controversj ;  and  we  have  seen,  in  the 
explicit  declaration  of  this  court,  in  the  case 
from  .2  Peters,  that  not  only  must  there  be 
some  positive  enactment  by  Congress,  but  an 
enactment  "the  object  of  which  was  to  con- 
trol state  legislation  over  those  navigable 
creelcs  iolo  which  the  tide  flows."  But  again: 
it  has  been  asserted,  in  justification  of  the 
power  dtdmed  by  the  nujority  of  the  court, 
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that  Congress,  by  ad^ting  the  Act  of  the 
Virginia  Legislature,  of  December  IStli,  1780, 
authorizing  the  erection  of  Kentucky  Into  a 
State,  have  fully  regulated  the  navigation  of 
the  Ohio  River.  And  how  is  this  position 
sustained  by  fact?  By  the  7th  section  of  her 
Act  of  1789,  Virginia  declares,  that  so  f ar  ss 
her  own  territoir  and  that  of  the  proposed 
State  shall  extend  upon  the  Ohio,  Uie  navi- 
gation of  that  river  shall  be  free  for  all  the 
citizens  of  the  United  States.  Congress,  by 
an  Act  passed  February  4tb,  1791,  cont^ing 
two  sections  only  (viVje  1  Stat,  at  Large,  180). 
consents,  by  the  1st  section,  to  the  proffer  of 
Virginia  of  the  creation  of  the  new  State; 
and,  bv  the  2d  section,  declares,  that  on  the  1st 
day  oi  June  following,  the  new  State,  by  the 
name  of  Kentucky,  shiul  be  admitted  a  membo^ 
of  the  Union.  These  two  sections  ocnnprise- 
tfae  entire  action  of  Congress,  from  which  the 
portion  that  has  been  asserted  by  the  majority 
of  the  court  is  deduced.  Let  us  try  the  in- 
tegrity of  this  position  bv  reducing  it  to  the 
form  of  a  syllogism.  The  major  of  that 
Bjllogism  will  consist  of  the  fact  that  Vir- 
ginia, by  her  law  of  1789,  has  agreed  that 
she  and  the  newW  pnqpoaed  State  will  permit 
the  navigation  of  the  Ohio  within  their  re- 
spective limits,  to  all  citizens  of  the  United 
States.  Its  minor  is  this:  that  Congress  have 
assented  to  the  permission  so  declared;  the 
conclusion  attempted  to  be  deduced  is,  ergo- 
Congress  by  that  assent  have  completely  reg- 
ulate the  navigation  of  the  Obto,  and  by 
inevitable  implication  ordidned  that  bridges 
shall  never  be  thrown  across  that  river,  except 
in  absolute  subordination  to  the  interests  or 
the  will  of  the  owners  of  steamboats  upon, 
that  river.  Tbis  may  possibly  be  logic,  irre- 
fragable logic:  and  the  failure  to  comprehend 
its  consistency  may  arise  from^he  infirmity  of 
my  own  perceptions;  but  I  cannot  belpsuspect- 
ing.thal  an  acumen.far  siupasalng  any  to  which 
X  will  lay  claim,  would  be  puzzled  to  reconcile 
thisprocess'withthelawBOf  iodoction.  [*602 
as  prescribed  by  Watts,  by  Duncan,  or  by 
Kames. 

The  next  inquiry  naturally  arising  in  this 
case,  an  inquiry  inseparably  connected  with 
the  alleged  obstruction  by  the  Wheeling  Bridge, 
as  constituting  it  a  nuisance  or  otherwise,  an 
inquiiT  equal  in  magnitude  of  interest  with  any 
other  involved,  relates  to  the  policy  and  effects 
of  commercial  regulations,  as  these  may  tend 
either  to  the  restriction  of  commerce  within 
particular  channels,  or  to  supplying  auxiliaries 
for  its  prosecution,  or  for  the  promotion  of_  its 
activity  and  diffusion  by  increased  facilities, 
operating  a  Just  equality  of  right  and  competi- 
tion and  advantage  to  all.  And  here  it  maybe 
premised,  that  throughout  the  discusiiOD  of 
this  cause,  a  reigning  fallacy  has  l)een  asBumed 
and  urged  upon  the  court,  a  fallacy  which.  If 
succcBsful,  may  subserve  the  graspmg  preten- 
sions of  the  plaintiff,  but  which,  by  an  enlight- 
ened view  of  this  case,  must  be  condcmoed  as 
destructive  to  the  extended  commercial  pros- 
perity of  the  country.  The  error  assumed  as 
the  basis  of  the  plaintiff's  pretensions  is  this: 
that  commerce  can  be  prosecuted  with  advan- 
tage to  the  country,  only  by  tho  chanuels  of 
rivers,  and  in  all  the  country  intersected  by  the 
.  western  rivers,  onlr  through  the  agency  of 

Howard  IS. 


Digitized  by 


Google 


1851 


State  op  Pshnbtltahia.  t.  Thb  WsEELnio,  4bc  ,  Bbidqe  Co.  bt  al. 


602 


«leunb(Mtt;  and  hence  to  attempted  tlie  deduc- 
tioD  in  favor  of  the  puamount  privileges  of 
■teiniboats,  and  the  right  claimed  for  this 
species  of  commercial  vehicles  for  exemption 
from  any  limit  upon  the  interests  or  the  fancies 
<if  tiioae  who  may  own  or  manage  them.  It 
hu  been  a  curious  and  somewhat  amusing  In- 
cident, in  the  argument  of  this  cause,  that 
whenever  any  restrdnt  upon  the  management 
of  8teambc«t8  (on  the  Ohio)  was  intimated  (as 
necessary  for  the  protection  of  other  essential 
rijfhw,  both  public  and  private),  the  fixed  reply 
of  the  advocate  in  opposition  has  been,  that 
commerce  demands  these  peculiar  privileges  in 
the  ownere  and  masters  of  steamboats.  An  ob- 
vious and  stricter  propriety  of  argument  would 
have  sugi^ted  for  that  reply  the  following  lan- 
guage: Steamboat  proprietors,  local  monopoly, 
and  the  peculiar  views  of  interest,  real  or  imi^- 
ioary,  of  the  plaintiff,  supply  the  true  origin 
and  character  of  the  pretensions  here  urged; 
commerce,  enlightened,  extended,  fair,  equal, 
prosperous  and  beoeScial,  condemns  all  such 
pRteatiims;  she  demands  that  freedom,  fiiir- 
nees,  competition  and  equality,  which  are  the 
true  and  only  true  causes  of  her  proaperity; 
and  which  the  equalizing  power  vested  br  the 
Constitution  was  designed  to  insure. 

Commerc^.  in  itsin^ncy,  isof  necessity  chief- 
ly conflufMi  to  the  channels  of  water-courses. 
Wealtoess,  poverty,  or  the  absence  of  art  or 
adence,  are  unable,  in  the  earlier  stages  of  so- 
dety,  to  supply  more  eligible  or  efficient  modes 
for  its  prosecution,  or  to  overcome  the  dfffi- 
ealties  attendant  on  transportation  off  the 
W3*l  'water.  Hence  we  see  the  rude  essays 
of  commerce  commencing  with  the  raft,  tlie 
caaoe,  or  the  bateau;  but  as  wealth  and  popu- 
btioo.  science  and  art  advance,  we  trace  her 
iqieratioDS  to  the  magnidcent  ship  or  steamboat ; 
each  adapted  to  its  proper  theater.  Does  not 
this  verv  progress,  and  the  advantages  which 
are  tbeir  concomitants,  glaringly  expose  the 
foUy  and  injustice  of  all  attempts  at  the  restric- 
tkn  of  commerce  to  particular  localities,  or  to 
ptnicular  interests,  or  means  of  circulation  T 
Are  her  operations  to  be  confined  to  a  passage 
op  and  down  thechannels  of  water-<x)urses,  im- 
practicable for  navigation  for  protracted  pe- 
riods, and  whose  capacity  is  always  dependent 
00  the  contributions  of  the  clouds,  amditas 
eaUaat  mmiiuimlMrf  Would  not  such  a  nar- 
row policy  be  a  proclamation  to  commerce,  in- 
hitritmg  her  advancement;  and  to  the  hundreds 
of  thousands  utuated  without  her  permitted 
luck,  that  the  wealth,  the  InzurieB,  and  com- 
forts of  civilization  and  improvement,  if  to  be 
enjoyed  by  them  at  all,  are  to  be  obtained  only 
at  far  greater  expense  and  labor,  and  in  an  in- 
ferior d^ree,  than  they  are  enjoyed  by  more 
farored  classesT  These  posiiiona  are  strik- 
iogly  illustrated  by  the  experience  of  our  own 
limes,  and  indeed  of  a  very  brief  space.  Thus, 
notwithstanding  the  high  Improvement  in  navi- 

Etion  by  steam  and  by  sails,  which  seems  to 
vecairied  it  to  its  greatest  perfection,  we  see 
the  railroad  in  situations  where  no  deficiency 
of  water  and  no  artificial  or  natural  olistruc- 
ti(»  to  vessels  exist,  or  are  complained  of. 
stretching  its  parallel  course  with  the  track  of 
tlie  vessel,  tying  together  as  it  were,  in  close 
contiguity,  andconnecting.  in  habit  and  sym- 
pathy and  interest,  remote  sections  of  our  ex- 
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tended  country,  which,  for  any  aid  that  the 
navigation  on  our  rivers  could  afford,  must 
ever  remain  morally  and  physically  remote. 
The  obvious  superiority  of  the  milroad,  from 
Its  unequalled  speed,  its  greater  safety,  its  ex- 
emption from  dependence  upon  wind  or  on 
depth  of  water,  but  above  alt,  its  power  of 
linking  together  the  distant  and  extended  re- 
gions interposed  between  the  rivers  of  the 
country,  spaces  which  navigation  never  can 
approach,  must  ^ve  it  a  decided  preference,  in 
many  respects,  to  every  other  commercial  faoil- 
ily,  and  cause  it  to  penetrate,  longitudinally 
and  latitudinally,  lojige  et  lats.  the  entire  sur- 
face of  the  counliy,  unless  arrested  in  ils  prog- 
ress by  the  fiat  of  this  court;  for.  once  let  it 
1)6  proclaimed  that  the  rivers  of  this  country 
shajl,  under  no  circumUancea  of  advantage  to 
the  country,  be  spanned  by  bridges,  at  the 
trivial  iDConvenience  and  cost  of  ^apting  to 
their  elevation  the  chimneys  of  a  few  steam- 
boats, even  if  the  bight  of  those  chimneys  had 
been  clearly  shown  to  be  necessary,  or  certain- 
ly advantageous  (a  problem  nowhere  solved  in 
this  record);  let  this,  I  say,  be  proclaimed,  and 
the  effect  at>ove  mentioned  is  ^t  once  [*604 
accomplished;  the  rapidly  increasing  and  bene- 
ficial system  of  railroad  communication  is 
broken  up,  and  a  system  of  narrow  local  mo- 
nopoly and  inequality  sustained.  Whether  these 
things  shall  now  be  done;  whether,  for  these 
purposes,  the  citizens  of  tbis  country  shall  be 
restrained  In  their  social  and  business  relations, 
and  BO  restrained  under  the  atmsed  and  per- 
verted name  of  commerce — are  the  questions 
which  this  court  have  been  called  on  to  decide, 
and  which,  in  my  view,  they  have  affirmative- 
ly ruled.  They  are  questions  too  grave,  too 
pre^ant  with  vital  consequences,  to  liave  been 
deaded  upon  the  speculations  of  any  one  man 
living. 

It  was  with  the  view,  doubtless,  of  giving 
plausibility  to  the  conclusion  of  the  commis- 
sioner, or  to  the  strange  idea  sought  to  be  en- 
forced in  the  argument  for  the  complainant, 
that  commerce  signified  only  a  passage  up  and 
down  the  Ohio,  mat  so  large  a  portion  of  the 
commissioner's  report  is  taken  up  In  treating, 
in  learned  phrase,  of  the  dynamic  and  static 
capabilities  of  the  Wheeling  Bridge:  or,  trans- 
lated into  plain  English,  the  capability  of  that 
bridge  to  sust^n  heavy  bodies  in  motion  and 
at  rest.  It  does  not  seem  very  easy  to  recon- 
cile this  part  of  the  report  with  the  order  ap- 
pointing the  commissioner,  and  prescribing  his 
duties.  That  order  directed  the  commissioner 
to  ascertain  and  report  whether  the  Wheeling 
Bridge  was,  in  his  opitiloa,  an  obstruction  to 
commerce  upon  the  Ohio;  and  in  the  event  that 
he  should  so  regard  it,  to  suggest  any  altera- 
tions by  which  such  obstruction  might  t>e  reme- 
died. The  dynamic  or  static  capabilities  of 
the  bridge,  introduced  to  our  notice  with  some 
parade  of  learning,  whether  it  could  support 
any  weight,  either  in  motion  or  at  rest,  were 
subjects  atto^ther  d^twf  the  order"  of  this 
court,  and  without  the  warrant  and  powers  of 
the  commissioner.  And  this  difficulty  is  in  no 
degree  lessened  by  the  fact,  disclosed  in  the 
record,  ttiat  whilst  the  commissioner  wandered 
beyond  his  commission  to  pronounce  upon  the 
capabilities  of  the  bridge  for  railroad  transit, 
he  rejected  all  the  evidence,  tendered  by  the 
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dofendantfi,  to  prove  the  usefulnera  and  Impor- 
tance uf  the  bridge,  either  to  the  local  popula- 
tioD  or  as  a  public  and  commercial  facility. 
This  irre^larity  in  the  commlsaioDer  is  of  no 
small  signidcance,  as  it  betrays  a  bias  on  his 
part,  however  honest,  whicli  fed  him  to  throw 
the  weight  of  his  opinion  against  the  useful- 
ness of  the  bridge;  a  fact  entering  essentially 
into  its  cbHrucler,  as  being  a  nubance  or  other- 
wise, and  to  withhold  from  this  court  evidence 
by  which  the  value  of  his  opinion  might  have 
been  tested  with  prccisioo.  This  same  Irreeu- 
hirity  should  have  had  its  effect  In  warning  this 
court  to  BcniUnize  the  opInloDS  of  the  commis- 
sioner on  matters  falling  regularly  within  the 
scope  of  his  commission.  The  evidence  re- 
ceived,  *and  that  rejected  on  Ibis  par- 
ticular point,  were,  perhaps,  both  inadmissible 
under  the  terms  of  the  order  of  this  court;  but 
surety  it  should  have  been  either  wholly  ad- 
milted  or  rejected  on  both  sides. 

And  this  brings  me  to  the  last  branch  of  in- 
quiry, which  I  have  proposed  to  treat,  namely : 
The  character  of  the  erection  complained  of; 
the  regularity  of  the  mode  of  redress  proposed, 
and  the  right  of  the  complainant  to  claim  the 
interference  aslced  for  in  any  mode.  First, 
then,  can  the  Wheeling  Bridge,  acconling  to 
any  correctacceptation  of  the  term,  be  regarded 
as  a  Duisaacet  This  inquiry  is  answered  b^ 
the  solution  of  another,  which  is  simply  this  us 
that  bridge  Injurious  to  the  rights  and  interests 
of  the  public,  or  of  individuals,  beyond  the 
benefits  that  its  erection  confers  on  both?  Com- 
mon sense  and  consistency  assure  us.  that  to  pro- 
nounce that  to  be  a  wrong  and  an  injury  which 
is  in  realitv  beneflcial.  Involves  a  plain  absurd- 
ity; and  lue  language  of  legal  definition  fully 
sustains  this  conclusion  of  common  sense;  for, 
according  to  such  definition,  there  must  be  the 
hurt,  the  aoeumentum,  the  eommune  noeumen- 
turn,  the  injury  to  the  public  right,  to  consti- 
tute it  a  public  nuisance;  for,  admitting  the 
fact  of  injury  by  any  act,  stilt  if,  in  its  origin, 
character  and  extent.  It  is  essentially  private,  it 
may  be  trespass  or  some  other  fonn  of  injury, 
but  not  the  public  offense  of  nuisance.  This 
position  implies  no  denial  of  the  right  to  show 
a  private  injury  resulting  from  a  public  nui- 
sance; it  insists  only  upon  the  necessity  of 
showing  where  special  or  private  injury  is  al- 
leged as  flowing  from  a  nuisance,  that  nuisance 
io  reality  exists.  This  forces  bock  upon  us  tliv 
inquiries  into  the  nature  of  the  offense  of  nui- 
sance ;  and  when  ascertained,  against  what  pub- 
lic authority  it  has  been  committed.  I  have 
said,  Uiat  upon  the  plainest  principles  of  com- 
mon sense,  no  act  in  reference  to  the  public, 
by  which  a  public  benefit  is  conferred,  can  be 
denomiQatcd  a  nuisance:  and  I  insist  that  the 
rules  and  conclusions  of  the  law  are  In  accord- 
ance with  this  proposition.  These  are  forcibly 
stated  in  the  case  of  The  King  v.  RusseU.  6 
Barn.  &  Creps.,  particularly  by  Baylcy.  J.,  be- 
ginning at  page  51)8  of  the  volume.  That  was 
the  case  of  an  indictment  for  a  nuisance  by  the 
erection,  in  the  River  Tyne.  of  a  peculinrwharf 
or  staging,  called  giers  or  staiths,  for  the  pur- 
pose uf  loading  coal  on  board  (>hips  in  the  New- 
castle trade.  The  questions  before  the  King's 
Bench  arose  upon  the  charge  of  Bayley, 
who  tried  the  case  at  niripriua,  where  his  charge 
concluded  in  the  following  terms:  "Thus,  geu- 
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tlemen.  I  apprehend  I  have  ponHed  out  to  yoa 
the  true  ground  on  which  your  verdict  is  to  be 
founded.  If  you  think  this  (that  is,  ibe  wharf 
or  si^th)  is  placed  not  on  a  ivasonable  part  of 
the  river,  that  it  does  an  unneecssary  damue  to 
*tbe  navigation,  or  that  this  is  not  of  [*6vK 
any  public  benefit,  or  that  the  public  benefit  re- 
sulting from  it  is  not  equal  to  the  public  incon- 
venience arising  from  It,  then  you  will  find  a 
verdict  for  Ibe  crown;  if  on  these  points  yoa 
are  of  a  different  opinion,  then  for  the  defend- 
ants." This  charge  of  Sir  John  Bayley  was 
sustdned  in  bank.  The  reasoning  in  support 
of  that  charge  by  that  able  judge,  is  ^venmoie' 
at  length  than  can  be  conveniently  inserted 
here;  but  itprescutsa  commentary  upon  tliis 
question  so  lucid,  so  entirely  conclusive,  that  I 
cannot  forbear  to  extract  a  portion  of  it,  as  il- 
lustrating, much  better  than  I  have  power  to 
do.  the  dociriues  for  which  I  contend.  "I 
submitted,"  says  Sir  John  Bayley  (page  5M), 
■'to  the  consideration  of  the  jury,  that  if,  bf 
means  of  these  staiths,  an  article  of  great  pub- 
lic use  found  lis  way  to  the  public  at  a  lower 
price,  and  in  a  belter  slate  than  it  otherwise 
would,  I  thought  these  were  circumstances  of 
-public  benefit,  and  points  they  -might  take  into 
their  consideration  upon  that  beau ;  and  upoo 
the  best  attention  that  I  have  been  able  to  give 
the  subject,  I  am  bound  to  say  T  continue  of 
that  opinion.  The  right  of  the  public  upon  the 
waters  of  a  port  or  navigable  river  is  not  con- 
fiued  to  the  purposes  of  passage ;  trade  and  com- 
merce are  the  chief  objects,  and  the  right  of 
passage  is  cbietly  subservient  thereto.  Unk« 
there  are  facilities  for  loading  and  unloading  of 
shipping  and  landing,  much  of  the  public  m-n- 
eSt  of  a  port  is  lost.  In  the  infancy  of  a  port, 
when  it  is  first  applied  to  the  purposes  of  Irsde 
and  commerce,  unless  the  wat^r  by  the  shore  ht 
deep,  the  articles  must  be  shipped  in  shallow 
water  from  the  shore,  and  lauded  in  Fballow 
water  on  the  shore.  Breakage,  and  pilferage, 
and  waste,  besides  the  expense  of  boating,  are 
some  of  the  concomitaDts  of  such  %  mod&  Ak 
trade  advances.  thelncbnvenleDceand  mlKblrf 
of  this  mode  are  superseded  bjr  the  erection  of 
wharves  andqunys,  and  what  is  perhaps  on  im- 
proved species  of  loading  wharf,  a  staith.  But 
upon  wbat  principle  can  the  erection  of  a  wbarf 
or  staith  be  supported?  It  narrows  the  riKhl 
of  passage.  It  occupies  a  space  where  bosU 
before  had  navigated.  It  turns  part  of  the 
waterway  into  solid  ground;  but  it  advaoccs 
some  of  the  purposes  of  a  pori,  its  trade  and 
commerce.  Is  there  any  other  legal  principle 
upon  which  they  can  lie  allowed?  Hake  an 
erection  for  pleasure,  forwhim,  for caprice,and 
if  it  interfere  in  the  least  degree  with  the  pub- 
lic right  of  passage,  it  is  a  nuisance.  Erect  it 
for  the  purposes  of  trade  and  commerce,  and 
keep  it  applied  to  the  purposes  of  trade  ind 
commerce,  and  subject  to  the  guards  witk 
which  this  case  was  presented  to  the  jury,  (Iw 
interests  of  commerce  give  it  protection,  and  it 
Is  a  justifiable  erection,  and  not  a  nuisance." 
In  accordance  with  this  doctrine,  has  tlielsw 
been  propounded  by  the  Supreme  Court  of  New 
York,  in  the  case  of  The  People  v.  The  Bettt- 
laer*and  Saratoga  BaUroad  Cotnniny,  [^07 
reported  In  the  15th  of  Wendell,  page  US. 
That  was  a  prosecution  against  the  compaoT 
for  placing  abutments  and  piers  In  tlw  bed  m 
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the  Hudsoo  River,  and  erecting  a  bridge  across 
it,  beipg  a  public  navigable  river.  In  deliver- 
iag  tlie  opinion  of  the  court,  (be  law  of  the  case 
is  thus  staled  by  Savage,  Ch^f  Justice,  pp.  182. 
183,  of  the  volume  above  menUoned :  "I  think 
I  mqr  nfely  aay,  that  the  power  exists  some- 
vtwre  to  erect  raidges  over  waters  which  are. 
navinble,  if  the  wants  of  society  require  tbem, 
provided  such  bridges  do  not  essentially  ifijure 
Ike  narigatioo  of  the  waters  they  cross.  Such 
power  certainly  did  exist  in  the  State  Legisla- 
tans  before  the  delegation  of  power  to  the  fed- 
ersl  government  by  the  federal  Constitution. 
It  b  not  pretended  that  such  a  power  has  been 
del^^ea  to  the  general  government,  or  is  con- 
vejwd  under  the  power  to  r»ulate  commerce 
•Bd  UTigatton;  ft  remaios,  then,  in  the  state 
L^ialatnres,  or  it  exists  nowhere.  It  does  ex- 
ist, because  it  has  not  tteen  surrendered  any 
further  tlian  such  Burrendermay  be  qunlifiedly 
im[rtied;  thai  is,  the  power  to  erect  bridges 
over  navigable  streams  must  be  so  fu  surren- 
dered M  may  be  necessary  for  a  free  navigation 
apoD  those  streams.  By  a  free  navigation  must 
not  lie  understood  a  navigation  free  from  such 
partial  obstacles  and  impediments  as  the  beet 
mierests  of  society  may  render  necessary." 

In  conformity  with  the  doctrines  above 
quoted,  and  lo  support  nf  the  views  here  con- 
tended for.  I  might  confidently  appeal  lo  the 
IsagBBge  of  tlie  judge.  1^  whom  the  decision 
of  uis  court  has  just  been  announced,  on  an- 
other OGCSidon  most  explicitly  and  emphatical- 
Iv  declared.  Thus,  in  the  case  of  Palmer  v. 
TV  Cammisaioners  of  Cayuga  County,  which 
was  an  applicatioo  for  an  injunction  to  prevent 
the  ooostruction  of  a  draw  biidge  over  the  Cay 
uga  River,  upon  the  ground  mat  it  would  oo 
itract  the  navigation  of  the  river,  that  judge, 
m  lefudng  the  application,  announces  the  lol- 
lowing,  as  I  conceive,  unanswerable  conclu- 
sQns:  "A  toll  charged  for  the  improvement  of 
the  navigation,  would  not  be  a  tax  for  the  use 
of  the  nver  in  its  natural  state,  but  for  the  in- 
creased commercial  facilities.  A  draw  bridge 
across  a  navigable  water  is  not  an  obstruction. 
As  this  woura  not  be  a  work  connected  with 
the  aavigaUon  of  the  river,  no  toll,  it  is  sup- 
posed, could  be  charged  for  the  passage  o( 
Doate.  But  the  ot^truction  would  be  only  mo- 
mentary, to  raise  the  draw ;  and  as  such  a  work 
may  be  very  important  in  the  general  inter- 
cuorse  of  the  community,  no  doubt  is  enter- 
taued,  as  lo  the  power  of  the  State  to  make  the 
bridge.  It  is  ono  of  those  general  powers  pos- 
MBsed  by  a  state,  for  the  public  convenience, 
sad  may  be  exercised,  provided  it  does  not  in- 
friage  upon  the  federal  powers."  These  poai- 
808*]  tions  require  no  comment  *from  me; 
they  commend  themselves  by  their  obvious  pro- 
priety and  reasonableness.  I  would  simply  re- 
mark, in  connection  with  these  positions,  and 
■s  wttranted  by  them,  that  any  obstruction  by 
the  Wheeling  Bridge  is  of  course  contingent 
and  not  certain;  that  even  were  it  certain,  under 
the  inesent  elevation  of  the  bridge,  this  diffi- 
culty might  be  prevented  at  a  comparatively 
•uoall  expense  and  inconvenience  by  lowering, 
when  necessary,  the  chinmeys  of  a  few  steam- 
boits  for  the  purpose  of  safe  and  speedy  pas- 
ssge:  that  this  operation,  like  the  raising  of  a 
drtw.  would  be  oaXy  momenianr ;  and  as.  to  use 
the  hugoage  of  the  judge,  the  Wheeling  Bridge 
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''may  be  a  work  of  great  importance  in  a  gen- 
eral mtercoursc,  no  doubt,  is  entertained,  as  to- 
the  power  of  the  State  to  make  the  bridge."  It 
will  be  admitted,  I  presume,  that  the  Ohio  can 
claim  oo  higher  privileges  than  those  apper- 
taining to  other  navigabw  rivers. 

It  follows,  then,  from  these  adjudications, 
not  less  than  from  the  principles  of  common 
sense,  that  the  conclusion,  nuisance  or  no  nui- 
sance. Is  dependent  solely  upon  the  character  of 
the  act  complained  of  as  being  noxious  or  bene- 
ficial to  the  public,  and  that  the  ascertainment 
of  that  character,  where  it  is  doubtful  upon 
the  circumstances,  or  where  it  is  positively  de- 
nied, is  regularly  an  investigation  of  fact  to- 
be  made  and  settled,  except  under  c^trum- 
stances  of  peculiar  urgency,  by  the  established 
proceeding  of  the  common  law  in  relation  to 
all  questions  of  fact,  a  trial  by  jury.  This  is 
the  doctrine  of  Li»d  Hale  in  reference  to  this 
very  subject  of  obstructions  in  navigable  - 
waters,  as  quoted  from  his  Treatise  De  tu- 
bus, where  it  is  said  by  that  venerable  judge, 
"  the  case  of  building  into  the  water  where 
ships  or  vessels  might  formerly  have  ridden, 
whether  it  be  nuisance  or  not  nuisance,  is  a 
question  of  fact."  I  will  not  here  deny,  nor  is 
it  necessary  in  any  view  to  deny,  that  a  court 
of  equity  will  prevent  by  injunction  the  crea- 
tion of  a  private  injury  in  the  nature  of  a  nui- 
sance, or  tlie  continuation  of  such  an  Injuir  io 
a  case  proper  for  its  jurisdiction.  Thus,  vrhae 
an  individual  or  private  person  is  about  toper- 
form  uu  act,  or  has  performed  an  act  which  is 
palpably  and  notoriously  in  its  character  a  nui- 
sance, from  which  private  and  irreparable  In- 
jury will  ensue  to  others,  or  has  accrued  to 
others,  and  will  ccHitinue,  a  court  of  equity, 
'upon  the  admitted  or  notorious  character  of 
the  act  from  which  the  private  injury  is  shown 
to  proceed,  and  from  the  irreparable  character 
of  that  injury,  will  interpose  by  injunction  to 
relieve  the  party  injured.  Such  is  the  principle 
ruled  by  Lord  Eldon  in  the  case  of  The  AW>r- 
ney-Oerurai  v.  Cleaver,  18  Vesey,  311,  which 
was  upon  an  information  by  private  persons  for 
private  iojury,  thodgh  in  the  name  of  the  At-' 
tomey-Oeoeral;  and^  the  same  judge  in  the 
case  of  Croader  v.  Tinkler,  in  the  *1B  [•60© 
Vesey,  616.  Such,  also,  I  understand  to  be 
the  rule  laid  down  by  this  court  in  the  cose  of 
The  City  of  Georgetown  v.  The  Alexandria  Canal 
Company.  These  cases  all  proceed  upon  the 
grounds  of  the  ascertmned  diaracter  of  the  act 
complained  of  on  the  one  band,  and  of  the 
private  and  irreparable  nature  of  the  injury 
shown  on  the  other.  This  is  as  far,  it  is  be- 
lieved, as  tlie  Courts  of  Equity  have  ever  pro- 
ceeded. They  liave  never  said,  tliat  where 
the  act  complained  of  was  dubious  in  its  char- 
acter, as  being  a  nuisance  or  otherwise,  and 
where  that  fact  was. a  matter  of  contestation. 
theT  would  assume  jurisdiction  a  prioj-i,  or 
witliout  sending  the  question  of  nuiauice  to  be 
tried  at  taw,  but  have  ruled  the  reverse  of  this; 
and  in  the  cases  just  quoted  from  Vesey,  Lord 
Eldon  declared  liiat  he  would  not  decide  those 
cases  until  the  equivocal  or  contested  fact  was 
settled  at  law.  Again,  it  is  ruled  in  the  cases 
above  quoted,  and  in  many  others  which  might 
be  adduced,  that  although  the  courts  of  equity 
will,  in  order  to  prevent  irreparable  private  in- 
jury, interpose  by  way  of  injunction,  that 
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where  the  abatement  of  a  pubUc  nuisatice  is  the 
purpose  in  view,  as  that  is  ao  oSense  against 
the  govcrDment,  the  Attorney- Qenera)  must  be 
a  party  to  any  proceeding  for  aucfa  a  purpose. 
In  tliis  case  tbe  act  complained  of,if  a  nuisance, 
is  a  public  nuisance,  and  is  so  denominated  up- 
on the  record.and  by  tbe  decision  of  the  majori- 
ty. Its  character,  however,  as  a  nuisance  In 
any  sense  is  denied;  and  much  testimony  has 
been  taken  by  both  parties  upon  this  contested 
■question.  The  interests  of  PeDnsylvanla.  who 
stands  here  in  the  relation  of  a  private  suitor, 
and  tbe  alleged  injury  to  her  private  interests, 
are  the  sole  foundation  on  which  she  has  sought 
here  the  abatement  of  what  she  has  asserted  to 
be  a  public  nuisance.  And  without  tbe  partici- 
pation of  any  representative  of  the  soveieignty 
-either  of  tbe  State  or  the  federal  government, 
without  the  agency  of  the  Attorney -General  of 
the  State,  or  of  the  United  States,  witliout  the 
reference  to  a  jury  of  any  of  the  contested  facts 
of  this  case,  this  court,  in  the  professed  exercise 
of  original  equity  jurisdiction,  upon  afSdavits, 
and  upon  tbe  opmion  of  a  single  individual, 
who  has  been,  by  this  court,  constituted  the  ar- 
biter of  all  questions  of  public  policy,  of  law, 
of  science  and  of  art,  and  of  the  competency 
and  credibility  of  all  tbe  testimony  in  the  case, 
have  decided  upon  the  act  complained  of  with 
reference  to  its  influence  upon  the  risbts  and 
powers  both  of  the  United  States  ana  of  the 
local  sovereignty;  upon  the  rights  and  interests 
■of*  the  complainant  in  the  matter  in  contro- 
versy, and  upon  the  extent  of  tbe  injury,  if 
any,  done  to  those  interests.  They  have,  upon 
tbe  same  grounds,  and  in  the  like  absence  of 
the  legal  representative  of  either  tbe  Slate  or 
federal  sovereignty,  directed  a  great  public 
^XO*]  work,  dteapproved  by  neither  of  'those 
flovereignttes,  and  by  one  of  them  expressly 
authorued  and  approved,  to  be.  in  effect,  de- 
■moliahed. 

I  do  not  deem  it  necessary,  if  it  were  practi- 
•cabte,  to  examine  here,  in  detail,  the  cumbrous 
mass  of  statement  and  speculation  heaped  to- 
gether on  this  record.  Sucb  a  task  is  not  req- 
uisite in  order  to  test  the  accuracy  of  the  de- 
■cision  pronounced  In  this  case,  or  to  sustain  the 
objections  to  which  that  decision  is  believed  to 
be  palpably  obnoxious :  both  these  objects  appear 
to  me  to  l>e  attained  by  regarding  the  character 
■of  the  case  as  described  by  the  plaintiff  herself, 
and  the  nature  and  manner  of  the  proceeding 
adopted  by  the  court  as  a  remedy  for  the  case 
so  presented.  I  will  give,  succinctly,  however, 
the  results  to  which,  in  my  view,  the  court 
shonld  have  been  led  by  tbe  facte  of  the  case, 
-and  to  which  an  industrious  examination,  at 
least,  of  the  testimony,  has  conducted  ray 
^mind.  Before  this,  however,  I  must  be  per- 
mitted to  point  out  a  striking  inconsistency 
between  the  alleged  ground  of  jurisdiction  in 
this  cause,  as  set  forth  in  the  pleadings,  and  tbe 
.•conclusion  to  which  the  court  has  been  carried, 
and  the  reasons  they  have  assigned  for  their 
•conclusion.  It  will  be  remembered,  that  the 
ground  of  jurisdiction  insisted  upon  in  this  case, 
IS  the  injury  alleged  to  have  been  done  to  the 
State  of  Pennsylvania,  as  a  private  suitor — her 
peculiar  interest  alone  and  none  other — for  none 
■other  could  give  jurisdiction  to  this  court  under 
the  ConsUtuuon;  yet  nothing  la  more  obvioos, 
than  that  the  wlmle  alignment  of  the  court  Is 
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founded  upon  the  injury  inflicted  by  the  bridge 
upon  the  owners  of  certain  steam  packets,  and 
upon  the  trade  of  Pittttburg.  Calculatiooa  are 
gone  into,  at  length,  to  show  what  number  of 
passengers  and  what  amount  of  freight  are  car- 
ried by  these  particular  packets;  how  much 
they  would  lose  by  being  deprived  of  this  busi- 
ness, Jor  by  being  subjected  to  the  inconvenietice 
and  cost  of  lowering  their  chimneys,  and  hov 
much  the  business  of  Pittsburg  would  be  in- 
jured by  the  obstruction  complained  of.  Thus 
the  true  character  of  this  cause  is  betrayed  in 
the  very  argument  and  conclusions  of  the  court. 
The  name  and  alleged  interests  of  Pennsylvania, 
as  a  private  suitor,  are  used  to  draw  to  this 
court  jurisdiction  of  this  cause;  but  no  sooner 
is  (hat  jurisdiction  allowed  in  the  name  of 
Pennsylvania,  than  she.  and  any  peculiar  or 
corporate  interests  she  was  saiJ  to  possess,  are 
at  once  lost  sight  of,  and  those  of  the  steamboat 
owners,  and  the  local  interests  of  Pittsburg 
alone  are  enforced. 

The  results  above  alluded  to  are  as  follows: 
lat.  "niat  the  conflicting  opinions  of  than 
who  have  been  called,  as  men  of  science,  to 
testify  in  this  cause,  establish  nothing  conclu- 
sively, much  less  ascertain  the  theory  contended 
for,  tliut,  for  purposes  *of  economy,  of  ['Ol  1 
rapid  combustion  of  fuel,  or  for  tbe  genera- 
tion and  escape  of  steam,  and  extraorainai^ 
bight  of  chimney  is  necessary ;  but  leave  it 
doubtful  whether  the  elon^tton  of  chimneys 
beyond  a  certain  altitude  is  not  calculated  to 
retard  the  escape  of  healed  air  and  smoke,  and 
also  to  cause  inconvenience  and  danger  to  the 
boats  that  carry  them.  2d.  That,  amongst  the 
practical  men,  consisting  of  those  who  have 
experience  in  constructing  boats  and  boilers, 
and  other  steamboat  machinery  .and  also  In  com- 
manding steamboats  on  the  western  rivers  and 
elsewhere,  the  preponderance,  for  several  rea- 
sons mentioned  by  them,  is  against  the  ex- 
traordinary bight  of  chimneys.  &d.  That  the 
cost  incident  to  sucb  a  construction  of  chimneys 
(supposing  this  ^eat  altitude  to  be  advaota- 
geous),  as  to  admit  of  their  being  lowered,  tod 
the  delay  and  hazard  of  lowering  them,  are 
subjects  of  minor  import;  have  been  greatly 
exaggerated  in  the  statements  of  some  of  the 
witnesses,  and  should  not  be  weighed  in  omn^ 
petition  with  an  important  public  improvement. 
Itself  a  valuable  and  necessary  commercial  fa- 
cilitv,  and  cannot  convert  such  a  work  into  % 
public  nuisance,  or,  in  any  correct  sense,  an 
obstruction  to  navigation.  4th.  Tliat  the  com- 
misdoner  erred  in  yielding  to  speculation  and 
theory,  rather  than  to  practical  knowledge  and 
expencnce,  and  to  the  statements  of  wltneeses. 
in  some  instances,  whose  local  position  was  ctl- 
culated,  though  it  may  have  been  honestly  sod 
unconsciously,  to  infiuence  their  feelings  and 
their  judgments.  With  regard  to  the  right  of 
the  plaintiff  to  ask  tbe  abatement  of  tbe 
Wheeling  Bridge,  as  a  nuisance,  by  any  mode 
of  proceeding,  I  will  here  add  another  remarl:, 
which  has  In  some  degree  been  anticipated  in 
preceding  views  in  this  opinion;  and  it  is  thb: 
A  nuisanra,  to  exist  at  all.  and  emphatically  a 
public  nuisance,  must  be  an  offense  against  the 
public,  or  more  properly  against  the  govern- 
ment or  sovereignty  within  whose  Jurisdiction  it 
Is  committed.  In  tbe  case  before  us,  that  tarn- 
eignity  and  that  Jurisdiction  reside  either  hi  the 
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Cnamoowealth  of  Virginia  or  in  the  federal 
eoTeroownt.  If  in  the  fonnflr.  Bhe  has  ezpress- 
suKtifflied  the  act  complaicied  of;  conse- 
qiwiilj,  no  ouiuDce  hu  beeo  commttted  with 
jMpert  Ui  her.   If  the  tovereigiity  and  juris 
diction  be  in  the  United  States,  il  is  a  limited 
and  delegated  sovereigoty.  to  be  exerted  in  the 
modes  tad  to  the  extent  which  the  delegating 
power  has  prescribed.    Them  can  be  no  other 
in  ilie  govemmect  of  the  United  States — none 
Teuilting  from  the  priDciples  of  the  common 
law,  wiBhereDt  in  an  original  and  perfect  sov- 
erdgDty.   There  then  can  be  no  nuisance  with 
Rspect  to  the  United  Staler,  except  what  Con 
p»  tih&11,in  the  exercise  of  some  constitutional 
power,  declare  to  be  such;  and  Congress  have 
aai  declared  an  act  like  that  here  complained  of 
61 2*1  to  be  a  *Qui8ance.    Upon  the  whole 
caae,  then,  beliering  that  Pennsylvania  cannot 
mabitain  this  autt,  as  a  party,  by  any  just  in- 
terpretation of  the  2d  section  of  the  8a  article 
of  the  Constitution,  vesting  this  court  with 
wiginal  jurisdiction :  Believing  that  the  power 
which  the  majority  of  the  court  have  assumed 
euDot.  in  this  case,  be  correctly  derived  to 
them  from  the  competency  of  Congress  to  reg- 
ulate commerce  between  the  several  States:  Be- 
lieving that  the  question  of  nuisance  or  no  nui- 
MDcels  intrinucatly  a  question  of  fact,  which, 
when  contested,  ought  to  be  tried  at  law  upon 
the  circumstances  of  each  case,  and  that,  before 
the  ascertainment  of  that  fact,  a  court  of  equity 
cannot  talce  cognizance  eitlier  for  enjoiniag  or 
abating  an  act  alleged,  but  not  proven,  to  tie 
Didaance:  Seeing  that  the  Commonwealth  of 
Vi^lnU,  within  whose  terrltoty  and  jurisdic- 
tion the  Wheeling  Bridge  has  been  erected,  has 
anthorixed  and  approved  the  erection  of  that 
bridge;  and  the  United  States.under  the  pretext 
of  wtioiBe  authority  this  suit  has  been  instituted, 
tuve  by  no  set  of  theirs  forbidden  its  erection, 
and  do  not  now  claim  to  have  it  abated:  my 
opinion,  upon  the  best  lights  I  have  been  able 
to  brhig  to  this  case,  is.  that  the  bill  of  the 
ootnpbuiaat  should  be  dismlsaed.   From  these 
coDvidions.  and  from  the  sense  I  entertain  of 
the  almost  incalculable  imporUoce  of  the  de- 
drioDof  the  majority  of  the  court  in  this  case, 
I  flnd  mysflf  constrained  solemnly  to  dissent 
from  that  deddon. 

Motion/or  Another  Stferenee. 

Oq  the  above  opinion  being  pronotmced,  and 
the  two  dissenting  opinions,  Mr.  Jt/hntoa,  of 
coQDsel  for  defendants,  suggested  to  the  court 
that  the  engineer  of  the  bridge  had  inf  ormeil 
him  that  the  obstruction  to  the  navigation  of 
the  Ohio  might  be  avoided  by  making  a  draw 
in  ttie  su^Dension  bndge,  or  in  some  other 
manDer,  far  less  expensive  to  the  Bridge  Com- 
puy.  aiid  equally  convenient  tothe  public, than 
Of  etevating  the  bridge,  as  required  in  the 
opmioQ. 

On  this  suggestion,  the  court  observed  that 
H  they  were  de^rous  of  having  the  obstruction 
mnoviMl  in  a  manner  that  shall  be  most  con 
venieot  and  least  expensive  to  the  Bridge  Com 
ptny,  they  requested  the  counsel  to  file,  in 
writing,  his  suggestions,  and  give  notice  lothe 
other  ude,  that  both  parties  may  be  heard  in 
Tegardto  them. 

to  porsuance  of  the  above  suggestion  from 
ihe  court,  the  couasel  for  the  Bridge  Company 
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filed  their  suggestions  in  writing,  and  an  argu- 
ment took  place.  Afterwaras,  Mr.  Juitiee 
McLean  delivered  the  following  opinion  of 
the  court: 

*(Ml»rcfBifermee.  [*613 
In  pursuanoe  of  the  Intlmalinn  of  the  court, 
the  counsel  for  the  defendants  filed. in  writing, 
five  plans  for  the  removal  of  the  obstruction  to 
navigation  occasioned  by  the  bridge. 

1.  To  elevate  it,  as  required  by  the  opinion 
of  the  court. 

2.  To  remove  the  wooden  bridge  over  the 
western  channel  of  the  nver. 

8.  To  remove  the  flooring  of  the  suspension 
bridge,  so  that  the  tallest  chimneys  may  pass 
under  the  cables. 

4.  To  construct  a  draw  in  the  wooden 
bridge  over  the  western  channel. 
6.  To  make  a  draw  in  the  suspension  bridge. 
It  is  objected  by  the  complainant's  counsel 
that,  after  a  case  has  been  argued  upon  the  ev- 
idence, and  the  opinion  of  the  court  pro- 
nounced, it  b  not  within  any  known  rules  of 
chancery  proceeding  to  hear  additional  evi- 
dence, with  the  view  of  modifying.  In  any 
respect,  the  decree.  That  some  of  the  plans 
now  proposed  were  not  embraced  by  the  plead- 
ings or  evidence  in  the  case,  and  that  the  ef- 
fect must  be  to  open  the  case  for  addlUowtl 
evidence  and  a  new  argument. 

The  bill  alleged  the  bridge  to  be  an  obstruc- 
tion to  the  navigation  of  the  Ohio,  and  prayed 
that  it  might  M  abttted  as  a  nuisance.  The 
iiuawer  denied  that  U  was  an  obstruction  to 
navigation, 

Tlie  commisidoner  was  directed  to  inquire, 
"if  an  obstruction  be  made  to  appear,  what 
change  or  alteration  in  the  construction  and 
existing  condition  of  the  said  bridge,  if  any.  can 
be  made,  consistent  with  the  continuance  of 
the  same  across  said  river,  that  will  remove  the 
obstruction  to  the  free  navigation." 

In  the  opinion  of  the  court,  the  bridge  Is  an 
obstruction  to  the  navigation  of  the  river,  and 
thoy  held  that  an  elevation  of  it  one  hundred 
ana  eleven  feet  from  low  water  mark,  the 
width  of  three  hundred  feet  across  the  channel 
of  the  river,  would  remove  the  obstruction. 
Except  the  elevation  of  the  bridge,  no  mode 
was  proposed  by  the  commissioner  for  the  re- 
moval of  the  olMtruction.  His  instructions 
limited  him  to  a  "change  or  alteration  In  the 
bridge,"  which  should  effectuate  that  object. 
Several  of  the  plans  now  proposed,  were  not 
within  the  scope  of  his  inquiry,  and  of  course 
were  not  embraced  by  his  report. 

In  giving  relief,  the  court  are  not  bound  to 
abate  the  nuisance,  as  prayed  for  in  the  bill, 
nor  to  adopt  the  report  of  the  commissioner,  if 
the  obstruction  can  l)e  removed  and  the  public 
right  maintained  with  less  expense  to  the 
Bndge  Company.  This  Is  a  matter  within  the 
Judgment  of  the  court,  and  does  not  necessarily 
constitute  a  part  of  the  pleadings. 

'*It  is  suggested  that  the  elevation  of  [*6 14 
the  bridge,  as  required  in  the  opinion  of  the 
court,  must  result  In  its  at>atemeot,  as  the 
stockholders  liave  not  the  pecuniary  means  of 
elevating  it.  Whatever  may  be  the  conse 
quences  to  the  stockholders,  a  great  public 
right  cannot  be  made  subservient  to  their  in- 
terests. Subject  to  that  right,  the  court  will 
r^rd  and  protect  their  interests. 
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Tlie  second  plan,  which  proposed  to  remove 
the  brid^  over  the  western  channd  of  the 
river,  we  shall  refer  to  the  engineer  who  acted 
under  the  commissioDer,  ana  who  is  familiar 
with  hH  the  facts,  and  having  his  surveys  be- 
fore him,  can  give  promptly  to  the  court  the 
information  they  desire. 

To  remove  the  flooring  of  the  bridge,  an  pro- 
posed in  the  third  plan,  leaving  the  cables  in 
their  present  position,  seems  to  have  no  other 
practical  result  than  the  sale  of  the  cables. 

Tilt!  third  and  fourth  plans  propose  to  con- 
struct a  draw  for  the  passage  of  boats,  in  the 
BUspcnKion  or  the  western  bridge. 

Draws  are  common  in  bridges  across  arms  of 
the  sea  where  the  tide  ebbs  and  flows,  for  the 
passage  of  sea  vessels,  and  also  in  bridges  over 
rivers  with  a  sluggish  current:  bat  we  enter- 
tain grcax  doubts  whether  a  draw  in  either  of 
the  bridges,  as  proposed,  can  be  constructed 
BO  as  to  afford  "a  convenient  and  safe  passage" 
for  the  steamboats  that  ply  upon  the  Ohio, 
8omeof  them  are  about  two  hundred  and  fifty 
feet  long,  and  from  fifty  to  sixty  feet  in  width. 
The  current  in  the  Ohio,  at  high  water,  is  from 
five  to  six  miles  an  hour.  A  steamboat,  to  be 
under  the  command  of  the  helm,  must  have  a 
presaare  steam,  which,  with  the  current, 
would  give  it  a  considerable  velocity  in  pass- 
ing the  draw,  and  any  deviation  from  the  di- 
rect line  by  the  wind,  the  eddies  and  currents 
of  the  river,  in  high  water,  might  throw  the 
boat  against  the  bridge  on  either  side.  This 
might  be  fatal  to  the  boat  and  to  the  lives  of  its 
passengers ;  and  the  dancer  would  be  greatly 
increased  by  attempting  to  pass  Aie  draw  at 
eight,  especially  when  the  weather  is  unfavor- 
able to  navigation. 

Jonathan  Knight,  an  engineer  called  by  the 
defendants,  before  the  commissioner,  said, '  'my 
opinion  is,  decidedly,  it  would  be  better  to  pass 
under  (tlie  bridge),  by  lowering  chimneys,  than 
to  liave  a  draw;  that  it  would  be  less  danger- 
ous and  take  less  time."  And  he  further 
states,  "where  there  is  a  draw,  the  space  Ia 
necessarily  contracted,  and,  it  might  stritce  on 
the  one  side  or  the  other,  or  the  wind  might  be 
adverse." 

The  report  of  the  commissioner  contains  a 
report  of  Charles  EUet,  "on  a  railway  suspend 
^n  bridge  across  the  Connecticut  (River)  at 
Middletowo,"  in  which  he  says,  "the  flooring 
(of  the  tn-idge)  is  to  be  placed  one  hundred  ana 
forty  feet  above  the  river,  and  the  navigation 
left  entirely  unobstructed."  And  he  recom 
mends  "a  high  level  to  avoid"  "the  injury  to 
0 15*1  the  public  consequent  *on  delays  at  the 
draw. ' '  lu  the  same  report  he  otoerves,  "no  party 
would  now  be  so  idle  as  to  aslc  to  pia<%  a  draw 
In-ldge  across  the  Ohio  or  Mississtppi;  no  law 
could  lie  obtained  for  such  an  obstruction,  and 
nothing  is  hazarded  b^  the  assertion  that  such 
a  nuisance  would  be  immediately  overthrown, 
if  placed  there  under  the  color  of  any  law.  The 
bridges  that  are  established  on  those  streams, 
must  be  placed  high  enough  to  clear  the  steam- 
boats, and  must  leave  the  channel  open." 

SVe  i^il  direct  the  decree  drawn  up  in  pur- 
suauue  of  the  opinion  of  the  court,  which  af- 
fords to  the  stockholders  of  the  bridge  the 
aUerualive  of  elevating  it,  and  thereby  remov- 
ing the  obstruction  to  the  navigation  of  the 
river,  to  bo  filed  but  not  recorded,  until  the  en- 
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^neer  or  the  commissioner  shall  report  upoo 
the  second,  third,  fourth  and  fifth  plans  pro- 
posed by  defendants'  counsel.  KotwitlifltaDd- 
ing  the  above  intimations  in  regard  to  «  draw, 
we  are  desirous  of  having  the  report  of  a  prac- 
tical and  scientific  engineer  on  that  subject,  u 
well  as  in  relation  to  the  other  plans. 

It  is  therefore  ordered,  that  the  clerk  of  thin 
court  transmit  to  William  J.  McAlpine,  Es 
quire,  a  copy  of  this  opinion,  with  a  request 
tht^  be  make  a  report  to  Ihiscourt.on  or  before 
the  second  Monday  of  May  next, 

1st.  Whether  a  draw  can  be  constntcled  in 
the  suspension  bridge,  tliat  shall  affurd  a  Mfe 
and  convenient  passage  for  the  largest  clase  of 
steamboats  which  ply  to  Pittsburg,  haviog 
chimneys  eighty  feet  high  at  a  depth  of  water 
thirty  feet  from  the  ground,  and  if  such  a  draw 
be  practicable,  that  he  give  a  pariicular  descrip- 
tion in  what  manner  and  of  what  dimensiooBii 
must  be  constructed. 

3d.  Whether  such  a  draw  may  be  construct- 
ed in  the  wooden  bridge  over  tlie  western 
channel  of  the  river. 

3d.  Whether  the  removal  of  the  western 
bridge  will  open  an  unobstructed  channel  for 
the  packets  which  now  wss  Wheeling,  baring 
chimneys  eighty  feet  high,  at  all  times  when 
they  shall  not  be  able  to  pass  under  the  mapea- 
sion  bridge. 

4th.  Whether  the  removal  of  the  flooring 
of  the  bridf^,  as  proposed,  wilt  enable  packets 
to  pass  having  chimneys  eighty  feet  high. 

In  obedience  to  this  order  of  the  court.  Mr. 
McAlpine  filed  the  following  report: 
To  the  Honorable  Roger  B.  Taney.  Chief  Jus- 
tice: John  McLean,  James  M.  Wayne.  Joho 
Catron,  John  McKinley,  Peter  V.  Daniel. 
Samuel  Nelson,  Robert  C.  Grier.  and  Benja- 
min R.  Curtis,  Associate  Justices  of  the  So 

f reme  Court  of  the  United  States, 
n  pursuance  of  the  order  of  the  Snpreme 
Court  of  the  United  *Stat^,  dated  the  [*616 
first  day  of  March,  1852,  a  copy  of  which  has 
been  furnished  by  the  clerk  of  the  said  court, 
dated  the  third  day  of  March,  1852,  I,  William 
J.  McAlpine,  do  make  the  following  report  on 
the  several  matters  directed  in  the  said  order.ss 
follows: 

1st.  Whether  a  draw  can  be  constructed  in 
the  suspension  bridge  that  shall  afford  a  safe 
and  convenient  passage  for  Uie  largest  class  of 
steamboats  which  ply  to  Pittsburg,  hsving 
chimneys  eighty  feet  high,  at  a  depth  of  water 
thirty  feet  from  the  ground ;  and  it  such  a  draw 
be  practicable,  that  he  -give  a  particular  de- 
scription in  what  manner,  and  of  wliat  dimeo- 
sions,  it  must  be  constructed. 

2d.  Whether  such  a  draw  may  be  constnict 
ed  in  the  wooden  bridge  over  the  western  rbao- 
nel  of  the  river. 

3d.  Whether  the  removal  of  the  western 
bridge  will  open  an  unobstructed  channel  for 
the  packets  which  now  pass  Wheeling,  bavin; 
chimneys  eighty  feet  high,  at  all  limes,  wtien 
they  shall  not  be  able  to  pass  under  the  suspen- 
sion bridge. 

4th.  WhcUier  the  removal  of  the  flooring  of 
the  bridge,  as  proposed,  will  enable  packets  to 
pass  having  chimneys  eighty  feet  high. 

The  largest  class  of  steamboats  which  ply  to 
Pittsburg  are  tlie  dally  pacltels,  which  are  from 
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flrtj'foar  to  fifty  eight  feet  tn  vldth.  and  from 
two  handred  and  flrieen  to  two  hundred  and 
Biity-four  feet  :o  length. 

In  s  direct  chaonel,  with  a  moderate  cur- 
Ftot.  and  in  favorable  weather,  a  draw  of  one 
hDodred  feet  in  width  would, with  tkillful  nav- 
igitioD.be  auffleient  for  the  safe  and  convenient 
panageof  such  vessels. 

In  the  high  Btages  of  water  in  the  Ohio  River 
St  Wheeling,  the  velocity  of  the  current  is  fiom 
STetoaizmilesan  hour.  Asteamboal,  in  pass- 
ins  down  the  river,  must  have  an  additional 
mncity  to  lieep  her  under  the  command  of  the 
brim,  so  lliat  she  must  pass  the  draw  with  a 
vriod^  of  from  eight  to  ten  miles  per  hour; 
lod  this  speed  would  be  leas  than  the  ordinary 
velocity  of  the  Teasel  in  other  parts  of  the  river. 

Id  stormy  weather,  with  the  wind  blowing 
acTon  the  current  of  the  river,  It  would  be  dif 
ficult  for  a  steamboat,  of  the  size  above  stated, 
to  pass  without  considerably  more  allowance 
Uian  would  be  provided  for  In  a  draw  of  one 
handred  feet  in  width. 

At  such  times,  the  dan^  of  passing  the  draw 
Bt  oi^t  would  be  much  increased,  and  it  would 
be  necessary  to  maintain  lights  on  each  side  of 
Uk  draw  to  guide  the  pilots  hi  the  proper  di- 
rection to  pass  it. 

Under  the  ordinary  circumstances  of  high 
water,  a  draw  of  at  least  one  hundred  and  fifty 
617*1  feet  in  width  would  be  necessary.  *and 
oae  of  two  hundred  feet  in  width  to  pass  at 
idiht  with  safety. 

In  dark,  stormy  nights,  and  with  a  rapid 
CTTent  in  the  river,  the  hazard  of  a  passage 
woald  be  so  great  that  vessels  would  probably 
be  laid  by,  rather  than  rislc  the  dangers  of  the 
PHsage  of  a  draw  of  less  than  three  hundred 
feet  hi  width. 

From  the  accompanying  drawing  of  the  pree- 
«it  snspension  bridge  at  Wheeling,  it  will  be 
seen  that  a  draw  cannot  be  placed  in  the  eastern 
end  of  the  bridge  which  will  give  a  clear  pas- 
ageway,  booeath  the  cables,  for  steamboats 
baring  chimneys  eighty  feet  high,  at  a  depth 
of  water  thirty  feet  above  the  ground,  of  one 
buodred  feet  fn  width. 

At  the  western  end  of  the  bridge,  adjoining 
the  western  abutment,  a  draw  may  be  placed, 
which  will  give  a  passage  for  such  vessels  in  a 
thirty  feet  stage  of  water,  of  nearly  one  hun- 
dred feel  in  width. 

In  reply,  therefore,  to  the  first  question  of 
dieoinirt,  I  liave  to  state,  that  a  draw  of  suffl- 
deot  width  for  the  safe  and  convenient  passage 
of  rteamboats  of  the  dimensions  stated,  cannot 
he  constructed  in  the  present  bridge. 

In  &  live  feet  stage  of  water,  such  a  vessel 
would  liave  a  space  of  ntocty-six  feet  id  width, 
adjoining  the  eastern  shore,  to  pass  beneath 
the  flooring  of  the  present  bridge,  and  in  a  six 
feet  stage  a  width  of  one  hundred  and  twelve 
feet 

At  any  stage  of  water  higher  than  six  feet, 
titt  width  of  passage  would  Iw  reduced  in  con- 
•eqoence  of  the  steep  Inclination  of  the  eastern 
bank  of  the  river. 

In  a  five  feet  stage  of  water,  vessels  drawing 
four  feet  would  strike  the  bed  of  the  river  on 
the  western  shore,  at  a  point  eight  hundred  and 
eigty  feet  from  the  face  of  the  eastern  abut- 
mnL 

A  steamboat  with  »  chimney  eighty  fe^  high 
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would  (allowing  two  feet  for  clearance),  on  a  five 
feet  stage  of  water,  in  extremely  w&rm  weather, 
clear  the  cable  at  a  point  six  hundred  and  sev- 
enty-one feet  from  the  face  of  the  eastern  abut- 
ment, which  leaves  a  clear  passageway  of  two 
hundred  and  nine  feet  in  width.  * 

In  a  six  feet  stage  of  water,  the  vessel  would 
strike  the  bed  of  the  river  at  nine  hundiied  feet, 
and  the  chimney  would  clear  at  six  hundred 
and  eighty-five  feet;  which  leaves  a  clear  pas- 
sage  of  two  hundrwl  and  fifteen  tedl  in  width. 

In  a  seven  feet  stage  of  water,  the  vessel 
would  strike  the  bed  at  nine  hundred  and  eight- 
een feet,  and  the  chimney  would  clear  at  six 
hundred  and  ninety-seven  feet,  leaving  a  pas- 
sageway of  two  hundred  and  twenty  one  feet 
in  width. 

In  an  eight  feet  stage  of  water,  the  vessel 
would  strike  the  bed  *of  the  river  at  [*6 1 8 
nine  hundred  and  twenty-two  feet,  and  the 
chimney  would  clear  at  seven  hundrMl  and  nine 
feet,  leaving  a  passage  of  two  hundred  and 
thirteen  feet. 

In  a  nine  feet  stage  of  water,  the  vessel 
would  strike  the  bed  of  the  river  at  nine  hun- 
dred and  twenty-six  feet,  and  the  chimney 
would  clear  at  seven  hundred  and  nineteen 
feet,  leaving  a  passage  of  two  hundred  and 
seven  feel. 

In  a  ten  feet  sti^  of  water,  the  vessel  would 
strike  the  bed  of  the  river  at  nine  hundred  and 
thirty  feet,  and  the  cbtmn^  would  clear  at 
seven  hundred  and  twenty  nine  feet,  leaving  a 
passage  of  two  hundred  and  one  feet. 

In  an  eleven  feet  stage  of  ^ater,  the  vessel 
would  strike  the  bed  of  the  river  at  nine  hun- 
dred and  thirty-four  feel,  and  the  chimney 
would  clear  at  seven  hundred  and  thirty  five 
feet,  leaving  a  passage  of  one  hundred  and 
ninety-five  leet. 

In  a  twelve  feet  stage  of  water,  the  vessel 
would  strike  the  bed  m  the  river  at  nine  hun- 
dred and  thirty-eight  feet,  and  the  chimney 
would  clear  at  seven  hundred  and  forty-nine 
feet,  leaving  a  passage  of  one  hundred  and 
eighty-nine  feet. 

In  a  thirteen  feet  stage  of  water,  the  vessel 
would  strike  the  hed  of  the  river  at  nine  hun- 
dred and  forty-two  feet,  and  the  chimney  would 
clear  at  seven  hundred  and  fifty-nine  feet,  leaving 
a  passage  of  one  hundred  ana  eighty  three  feet. 

From  the  accompanying  chart,  it  will  be  seen 
that  the  shoal  which  makes  into  the  river  from 
the  west  shore  above  the  bridge,  would  render 
it  difficult  for  a  vessel  to  enter  the  draw  on  a 
six  feet  stage  of  water,  unless  its  eastern  end 
were  located  at  least  three  hundred  feet  from 
the  western  abutment,  and  then  the  passage- 
way under  the  bridge,  clear  of  the  bottom  of 
the  river  and  cable,  would  be  two  hundred  and 
fifteen  feel  in  width. 

It  is  necessary  that  the  draw  should  be  ar- 
ranged for  this  stage  of  water,  because  a  vessel 
could  not  then  pass  under  the  flooring  of  the 
eastern  end  of  the  bridge,  with  a  sufficient 
width  of  clear  space. 

For  each  foot  that  the  water  rises,  the  pas- 
sageway is  thrown  about  ten  feet  to  the  west, 
and  its  width  Is  diminished  about  six  feet. 

In  an  eighteen  feet  stage  of  water,  the  chim- 
ney would  clear  the  cables  at  a  point  seven 
hundred  and  eighty-three  feet  from  the  face  of 
the  eastern  abutment,  which  would  leave  a 
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clear  space  of  one  hundred  and  ninety-three 
feet  in  width. 

In  a  thirty  feet  stage,  the  chimney  wouM 
clear  at  eight  hundred  and  idzty-slx  feet,  leav- 
ing a  tipace  of  one  hundred  and  ten  feel. 

The  draw  would,  therefore,  require  to  be 
made  at  least  three  hundred  feet  long,  from 
the  face  of  the  western  abutment,  to  allow  the 
a  1 9*]  *paa8age  of  steamboala  of  the  dimen- 
sions slated,  in  the  several  stages  of  water, 
from  six  to  thirty  feet  in  depth. 

It  is.  in  my  opinion,  impracticable  to  con- 
struct so  large  a  draw  in  a  snspenuon  bridge, 
because  from  its  flexible  character,  and  the 
constant  change  of  position  of  its  cables,  which 
would  be  caused  by  the  movement  of  a  mass 
of  so  great  weight  as  the  draw,  it  would  not 
admit  of  the  auaptalion  of  machinoy  for  its 
movement. 

A  draw  of  this  length  might  be  constructed 
Id  the  Wheeling  Suspendon  Bridge,  by  erect- 
ing a  pier  in  the  river  at  the  eastern  end  of  the 
draw,  and  carrying  the  cables  over  the  top  of 
it,  in  the  manner  suggested  by  Colonel  Long, 
in  his  testimony  before  the  commissioner,  and 
suspending  the  draw  fom  a  strong  permanent 
bridge,  elevated  on  the  top  of  the  new  pier  and 
abutment  of  the  present  bridge,  similar  to  the 
tubular  bridges  recently  constructed  across  the 
Conway  and  Menu  straits,  in  Oreat  Britain. 
The  cost  of  constructing  such  a  draw,  and  of 
the  necessary  alterations  of  the  bridge,  would 
exceed  the  cost  of  elevating  it  to  the  height 
stated  in  the  order  of  the  court. 

The  iDconvenieoce  of  the  approach  to  a  draw 

E laced  in  this  position,  and  the  uncertainty  of 
B  succesful  operation  and  mainteaance  under 
all  circumstances  of  weather,  exposed  to  winds, 
and  with  its  machinery  liable  to  be  deranged 
by  frost,  or  by  the  accidental  encounter  with 

EEtssing  vessels,  render  the  utility  of  the  plan, 
1  my  opinion,  so  doubtful,  that  any  further 
detail  of  its  arrangement  is  deemed  unnecessary. 

A  draw  can  be  constructed  in  the  wooden 
bridge  over  the  western  channel  of  the  river, 
whiui  will,  under  ordinary  circumstances, 
offer  a  safe  and  convenient  passage  for  the 
largest  class  of  steamboats  which  ply  to  Pitts- 
burg. This  bridge  consists  of  three  spans, 
each  of  two  hundred  feet  in  length.  A  draw- 
ing is  herewith  sent,  which  exhibits  a  plan  of 
a  draw  placed  in  the  center  span  of  the  bridge, 
which  opens  a  clear  space  of  two  hundred  feet. 

The  plan  of  this  draw  is  similar  to  f)ne 
which  has  been  c«pnslructed  on  the  London 
and  Brighton  Hailroad,  which  has  a  single 
draw,  moving  in  one  dlrecUon,  of  ^ty  slx  feet 
in  length. 

The  plan  proposed  for  the  Wheeling  Bridge 
is  in  two  parts,  opening  in  the  center, and  mov- 
ing back  on  the  flotH-  of  the  present  bridge. 
Each  draw  will  open  one  hundred  feet  (being 
thirty-four  feet  more  than  the  single  draw  above 
mentiooed),  and  making  the  whole  opening  two 
hundred  feet,  equal  to  the  space  between  the 
center  piers. 

The  plan  proposed  will  require  the  removal 
of  the  roof  and  the  center  trusses  of  the  end 
spans  of  the  present  bridge,  to  allow  the  draws 
to  move  back  on  the  floors.  The  draws  to  be 
620*]  *timber  :truss  frames,  each  two  hundred 
feet  long,  the  ends  supported  by  timber  sus- 
penders from  the  top  of  a  well-lmuwl  centtir 
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frame;  the  land  ends  of  the  draws  to  be  loaded 
sufflciently  to  balance  the  projecting  portion  of 
the  same.  When  the  draws  are  cloe»l.  the  etidi 
are  to  be  secured  togiether  with  iron  pins  (mm- 
ing  through  iron  straps,  and  the  land  end<)  fast- 
ened to  the  end  spans  of  the  permanent  bridge 
in  a  similar  manner.  When  the  bridge  is  ibiu 
closed  and  secured,  it  will  form  a  perfect  Mis- 
pension  bridge  of  two  hundred  feet  span. 

The  draws  will  be  moved  on  wheels  moving 
on  iron  raits,  laid  on  the  floor  of  the  end  FpanH, 
which  will  require  to  be  strengthened  by  addi- 
tional timbers.  The  trusses  should  also  be 
strengthened  with  arch  riln  and  timbers  to  sup- 
port the  additional  weight  of  the  draws. 

The  draws  to  be  moved  by  gearing  placed 
in  the  piers,  working  into  a  rack  on  the  under 
side  of  the  draw  bridge  frame;  the  gearings 
moved  by  a  capstan  placed  on  the  side  of  the 
bridge  over  the  pins.  The  capstan  may  be 
worked  by  man  or  horse  power. 

The  floor  of  the  draw  will  be  two  and  a  half 
feet  above  the  floor  of  the  permanent  bridge, 
which  may  be  overcome  by  a  light  platform  at- 
tached to  the  end  of  the  draw,  that  would  more 
with  the  draw  when  opening  or  closing. 

The  cost  of  removing  the  center  span  of  the 
permanent  bridge,  strengthening  the  side  or  end 
spans,  and  constructing  the  draw  bridge,  is  es- 
timated at  thirty-three  Uiousand  and  twenty- 
three  dollars  and  sixty  cents  (^.088.60). 

It  is  proper  that  I  should  slate  that  there 
would  be  some  difficulty  experienced  In  the  op 
ening  of  this,  or  any  other  practicable  draw, 
during  very  strong  gules  of  wind ;  and  at  such 
times  seme  delays  would  unavt^dably  occur  is 
the  passage  of  vessels. 

The  present  bridge  over  the  western  channd 
would  not  admit  of  the  construction  of  a  draw 
of  more  than  two  hundred  feet  in  width,  with- 
out the  ex[)enditure  of  a  sum  nearly  as  great 
as  that  required  for  the  construction  of  a  new 
bridge. 

A  draw  of  three  hundred  feet  in  width  mtj 
be  constructed,  either  In  Uie  present  bridge,  or  | 
in  a  new  bridge  over  the  western  channel,  h>  ! 
the  same  manner  as  before  flated,  at  the  weit- 
em  end  of  the  suspension  bridge. 

The  expense  of  the  construction  of  such  a 
draw  would  exceed  the  cost  of  elevating  lha 
suspension  bridge  to  the  height  stated  in  the 
onler  of  the  court,  and  there  would  be  the  same 
difllculties  in  operating  and  maintaining  it  ai 
have  been  before  stated. 

In  my  opinion,  no  draw  can  be  constructed 
in  either  of  the  bridges  at  Wheeling,  wbich 
would  produce  no  delay,  and  present  no  ob- 
struction *to  the  safe  and  convenient  [*ti21 
passage,  at  all  times,  of  the  largest  cidsi  of 
steamboats  which  navigate  the  Ohio  River  St 
Wheeling. 

In  reply  to  the  third  question  of  the  court,  1 
have  to  state,  that  the  removal  of  the  wcM- 
ern  bridge  will  open  an  unobstructed  cliaonel 
for  the  packets  which  now  pass  Whtvling, 
when  the  water  is  ^x  feet  deep  on  tlie  Whsa- 
ing  bar. 

It  has  been  previously  stated  ihatsleainboaifi, 
with  chiraue^  eighty  feet  high,  will  have  a 
pabs^way  under  the  flooring  of  the  suB|>eii- 
Mon  oridvB  of  uinety-sijc  feet  in  width  in  a  dvfl 
feet  slajK  of  water,  and  of  one  hundred  and 
twelve  wet  in  a  six  feet  stage. 

HOWABD  II. 
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By  remorinff  the  obBtnictions  io  Uie  western 
cbunel,  wht^  are  cow  caused  by  a  bar  at  the 
north  «nd  of  Zane's  Island,  an  unobetrucled 
channel  can  be  obtained  for  such  Teasels  at  all 
times  when  they  cannot  pass  under  the  suspen- 
ikn  bridge. 

A.  chart  is  herewith  sent,  which  ezhihita  the 
obstructions  of  the  western  channd. 

In  reply  to  the  fourth  question  of  the  court, 
it  ta  proper  to  state,  that  from  the  preceding 
report  it  will  be  seen  that  tbe  removal  of  the 
fliwriog  of  the  suspension  bridge  will  enable 
paduts  to  pass  under  the  cables,  having  chim- 
Kjs  dghty  feet  high,  tbe  clear  width  of  the 
passage  being,  as  before  stated,  from  one  hun- 
dred len  to  two  hundred  and  twenty-one  feet  in 
width,  depending  upon  the  stage  of  water  in 
tbe  liver. 

The  naked  cables  would  afford  no  guide  to 
direct  the  passage  of  vessels  to  tbe  point  al 
which  the  chimneys  would  clear  the  cables  on 
tbe  one  side,  and  not  strike  ihe  bottom  of  the 
ihrer  nn  the  other  side. 

It  would  be  necessaiT  to  suspend  lights  on 
the  cables  during  the  night  to  Indicate  tbe  pas- 

high  stages  of  the  water,  and  during  the 
Dijht.  the  passage  of  vessels  of  the  size  stated 
would  be  attencfed  with  difficulty  and  danger 
in  consequence  of  the  narrowness  of  the  space, 
and  of  iu  being  out  of  the  main  channel  of  the 
lirer.  Respectfully  submitted, 

WlLUAV  J.  H0AU*IKB. 

Albany.  Hay  8,  186:3. 

This  report  was  made  the  subject  of  another 
arnment,  in  consequence  of  exceptions  to  it 
bdog  filed  by  Mr.  Vampbetl,  the  Attomey-Ckn- 
eral  of  Pennsylvania,  and  Mr.  Stanton,  also  of 
Goaosel  for  the  compUioant.  The  report  of  the 
me  has  already  been  extended  to  such  an  un- 
ososl  length,  that  the  reporter  cannot  find  room 
to  notice  the  arguments  <tf  the  respective  coun- 
■el  npim  tbe  excep^ms. 

622*]  *Mr.  Juntiee  MeTiefcn  deUvered  the 
(pinion  of  ttie  court: 

Tlw  plans  lately  proposed,  through  defend- 
ant's counsel,  to  obrute  the  obstructions  to  the 
BsvigUion  of  the  Ohio  River,  by  reason  of  the 
Wheeling  Bridge,  complained  of  by  the  plaint- 
iff, having  tieea  referred  to  William  J.  McAl- 
pine.  Esquire,  civil  engineer,  he  reports — 

Tfast  a  draw  cannotM  made  in  the  suspen- 
Aia  bridge  which  shall  afford  a  safe  and  con- 
venient passage  for  the  largest  class  of  steam- 
boats, which  ply  from  Pittsbnrg.  having  chlm- 
seys  dghty  feet  high,  on  a  depth  of  water  thir- 
ty feet  from  the  ground.  And  he  reports  that 
A  draw  can  be  constructed  in  the  wooden  bridge 
over  the  western  channel  of  tbe  river,  which 
will,  under  ordinary  circumstances,  offer  a  safe 
sad  oHiTenient  passage  for  such  bc«ts. 

That  bridge,  he  states,  consists  of  three  spans, 
tsdi  of  twoliundred  feet  in  length ;  and  he  pro- 
poMs  that  the  draw  shall  be  placed  in  the  center 
^■so  of  the  bridge,  which  will  open  u  clear 
space  of  two  hundred  feet.  He  also  reports,  in 
answer  to  tbe  third  question  of  the  court,  "that 
tbe  removal  of  the  Western  Bridge  will  open  an 
obattucled  ctiannel  for  the  packets  which  now 
pass  Wheeling,  when  the  water  Is  six  feet  deep 
on  tbe  Wheeling  bar." 
nowAKD  la. 


On  this  report  the  parties  have  been  beard. 

The  counsel  for  the  defendants  complain  that 
no  notice  was  given  to  them  of  tbe  late  acUoD 
of  the  engineer.  A  notice  was  unnecessary. 
The  prop<wed  plans  were  submitted  by  the  de- 
fendants, and  they  were  referred  to  the  engi- 
neer, who  acted  under  the  commissioner;  and 
who,  having  made  the  surveys  and  reports, 
was  in  possession  of  all  the  evidence  necessary 
to  give  the  required  information  to  the  court. 
He  had  only  to  look  Into  his  own  work  for  the 
data  to  make  the  additional  report  in  regard  to- 
both  bridges  and  tbe  two  channels  of  tbe  river, 
over  which  they  have  been  constructed.  His. 
opinion  as  to  a  draw,  and  the  other  matters  re- 
ferred to  him,  were  strictly  within  the  line  of 
bis  profession.  No  act  done  under  the  late  ref- 
erence was  open  for  investigation  by  proof,  or 
subject  to  be  infiuenoed  by  argument.  The 
presence  of  the  parties  by  their  couobcI  was 
neither  necessary  nor  desirable,  and  notice  to 
the  defendant  was  not,  therefore,  required  to 
be  given. 

By  the  reference  the  court  did  not  intend  to 
make  the  opinion  of  the  engineer  the  Immediate 
basis  of  a  final  decree.  They  were  desirous  of 
ascertaining  all  the  facts  which  could  have  a 
bearing  in  the  decision  of  the  case.  They  were 
fully  impressed  with  its  high  importance  to  the 
public  and  to  the  defendants.  And,  whilst  & 
high  sense  of  duty  required  them  to  maintain 
the  public  right,  they  were  solicitous,  as  ex- 
pressed in  thdr  former  opinion,  to  do  so,  with 
the  least  possible  expense  to  tbe  defendants. 

*In  their  formeroplnlon  nothing  was  [*6SS3 
said,  from  which  an  inference  could  be  drawn, 
that  the  right  of  crossing  tbe  Ohio  River  by 
bridges,  was  incompatible  with  its  navigation. 
Had  this  bridge  been  constructed,  in  the  lan- 
gua^  of  its  charter,  so  "as  not  to  obstruct  the 
navigation  of  the  Ohio  in  the  usual  manner, 
by  steamboats  and  other  craft,  as  are  now  com- 
monly accustomed  to  navigate  the  same,  when 
the  river  shall  be  as  high  as  th**  highest  floods 
hereinbefore  known,"  this  suit  could  never 
have  been  instituted.  The  charter  was  granted 
in  1847,  long  after  tbe  great  floods  in  1682,  and 
in  Buhsequent  years. 

The  right  of  navigating  the  Ohio  River,  or 
any  other  river  in  our  country,  does  not  necea> 
safily  conflict  with  the  right  of  bridging  it. 
But  these  rights  can  only  be  maintained  when 
they  are  so  exercised  as  not  to  be  Incompatible 
with  each  other.  It  is  In  their  improper  exer- 
cise, and  not  In  thdr  natu'e,  that  any  incom- 
patibility exists. 

We  can  derive  but  little  instruction  on  this 
subject,  from  European  experience  and  prac- 
tice. The  rivers  on  that  continent  are  gener- 
ally diminutive,  and  of  no  very  great  length. 
They  do  not  compare  with  the  great  rivers  of 
tbe  West.  The  bridges  on  the  Rhine  are  nu- 
merous, and  most,  if  not  all  of  them.have  draws, 
through  wliich  boats  are  conUnually  pas^iw. 
But  their  boats  are  small,  with  low  and  light 
chimneys,  and  some,  If  not  many  of  the  bridges, 
rest  upon  the  surface  of  (be  water.  A  boat  of 
two  hundred  and  ninety-five  feet  in  length,  as 
ihe  Pittsburg,  it  is  believed,  is  not  to  be  found 
engHged  in  inland  river  navigation  In  Europe. 

Tbe  report  now  before  us.  in  Its  outlines,  is 
not  objected  to  by  the  defendants.  On  the  con- 
trary, they  ask  the  court  to  soniAion  it,  leaving 
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open  its  details.  In  th«r  former  opinion,  after 
slating  tlie  elevation  which  must  be  fdven  to  the 
suspcDsioD  bridge  to  remove  the  obstruction, 
the  court  say,  '  'if  this,  or  some  other  plan,  ehall 
not  be  adopted,  which  shall  relieve  the  navfca- 
tion  from  obstruction,  on  or  before  the  first  day 
of  February  next,  the  bridge  must  be  abated. 
It  was  supposed  that  some  plan  might  be  sug- 
j%sted  to  remove  the  obstruction,  at  less  expense 
Uian  the  elevation  or  abatement  of  the  bridge. 
The  couit  had  before  them  only  the  general 
plan  for  relief  reported  by  the  commissioner. 
Under  such  circumstances  they  felt  themselves 
bound  to  receive  and  refer  the  propositions  sub- 
mitted by  thedfcfendants'  counsel.  Theaffirm- 
ative  action  on  these  propositions  belong  to 
the  defendants;  and  also  the  eventual  responsi- 
bility. 

The  court  think  that  the  report  of  the  engi- 
neer, in  Its  general  aspect,  without  examining 
its  details,  affords  such  probability  of  success  as 
to  entitle  the  defendants  to  the  proposed  ex- 
624*]  periment.  *  We  look  to  the  desired  re- 
sults, and  not  to  the  practicability  and  efficiency 
of  the  plan.  Of  these  the  defendants  must 
Judge.  They  have  the  means  of  ascertaining, 
with  the  utmost  accuracy,  whether  a  channel 
can  be  opened,  in  the  western  branch  of  the 
river,  so  as  to  afford  asafe  and  an  unobstructed 
navigation  for  the  largest  class  of  boats,  having 
chimneys  eighty  feet  high,  when  they  cannot 
pass  under  the  suspension  bridge.  This  is  the 
object  desired,  and  anything  short  of  this  would 
not  be  satisfactory. 

When  the  subject  of  a  draw  was  first  sug- 
gested to  the  court,  it  was  intimated  that  no 
draw  was  known  which  exceeded  seventy  feet 
in  width,  but  it  was  supposed  that  one  of  eighty 
feel  might  be  constructed.  And  thecourt  then 
said,  "we  entertain  great  doubts  whether  a 
draw  in  either  of  the  bridges,  as  proposed,  can  be 
constructed  so  as  to  affom  acoovenient  passa^ 
for  the  steamboats  thai  ply  upon  the  Ohio 
River."  A  draw  of  two  hundred  feet  in  the 
clear  is  now  proposed,  and  one  less  than  that 
would  not  answer  the  public  demand. 

The  court  will  not  now  examine  whether  there 
be  not  in  the  western  channel  other  obstructions 
than  the  bridge.  If  such  obstruct  ton  exist,  of 
whatsoever  nature,  they  must  be  known  to  the 
defendants,  and  must  be  removed. 

With  these  general  remarkf>,  the  court  will 
leave  the  defendants  freie  in  the  matter,  to  act 
as  their  own  judgments  shall  dictate. 

The  elevation  of  the  bridge,  in  pursuance  of 
the  leport  of  the  commi'^oner,  was  ordered  by 
court,  as  the  best  mode  of  removing  the  ob- 
struction, suggested  by  the  evidence.  Tlie 
abatement  of  lUie  nuisance  was  Uie  most  direct 
and  ordinary  mode  for  giving  relief  in  such 
cases.  The  alternative  of  elevating  the  bridge 
was  adopted,  from  considerations  connected 
with  the  interests  of  the  defendants,  and  theac- 
commodatioa  of  the  public.  The  same  views 
have  influenced  us,  in  relation  to  the  proposi- 
tion now  before  us.  We  do  not  sanction  them 
further  than  to  leave  them  to  the  defendants,  to 
work  outand  secure,  if  they  shall  think  proper, 
the  required  results,  as  slated  in  this  opinion. 
The  Inconsiderable  delay  of  two  or  three  minutes 
in  paaidng  the  draw,  and  running  the  increased 
distance  of  the  western  channel,  does  not  con- 
atitute  a  material  objection.   From  the  state- 


ment  made  the  iDcreaae  of  time  would  be  ten 
than  is  ordinarily  consumed  in  the  landing  or 
receiving  a  passenger  at  the  dune. 

The  objection,  that  the  navigation  of  the 
eastern  channel  of  the  river  has  ^n  improved  i 
by  the  government,  and  that  the  pituntis  bast 
right  to  Its  unobstructed  ube,  is  admitted  to  j 
have  much  force. 

*Id  the  multitudinous  concerns  of  r*625  ! 
commerce,  we  must  view  things  practically,  and  i 
cannot  deal  in  abstractions.    It  is  not  always 
in  the  discretion  of  a  court  to  measure  justice 
by  doing  or  requiringto  be  done  the  exact  thing 
which  would  seem  to  be  most  appropriate.  | 
Cases  may  arise  in  which  great  interesu  are  in-  ; 
volved,  that,  may  have  bad  th«r  orinn  in  wrong-  j 
ful  sets,  yet  connected  with  cucunstancei 
which  render  it  extremely  difficult,  If  not  im- 
practicable, to  do  the  thing,  or  cause  It  be  done, 
which  is  most  fit  and  proper.   In  such  cases. 
OS  in  the  law  of  mechanics,  equivalents  are  of 
necessity  sulMtituted.   And  if  the  thing  done 
be  all  that  justice  can  require,  it  may  suffice. 
Such  is  not  unfrequently  the  necessary  action 
of  a  court  of  chancery. 

If  the  western  channel  of  the  river  shall  be 
made  to  afford  an  equally  safe  and  uaobstructed 
passage  for  boats,  as  the  eastern  channel,  be- 
fore the  structure  of  the  suspension  bridge,  ex 
cepting  the  mere  passage  of  the  draw,  and  the 
increased  distance,  no  appreciable  injury  is  done 
to  commerce. 

The  court  will  direct  the  decree  which  has 
been  filed,  and  which  required  the  bridge  to  be 
elevated,  as  therein  specified,  on  or  before  tbr 
first  day  of  February  i  ext  to  be  recorded,  and 
that  it  shall  stand  as  the  order  of  this  court, 
unless  before  that  time  the  western  channel  of 
the  river  shall  be  made  by  the  defendants,  to 
afford  an  unobstructed  passage  to  boats  of  the 
largest  class  which  ply  to  Pittsburg,  agreeably 
to  this  opinion;  and  leave  is  giveu  to  either 
party  to  move  the  court  in  rel^ton  to  this  mat- 
ter, on  the  first  Monday  of  February  next. 

TAe  costs  qf  this  tuit'are  ordered  ta  be  paid  bg 
the  d^endanta. 

Ikcree. 

This  cause  having  been  heard  in  FebmaiT 
last,  and  the  opinion  of  the  court  pronounced: 
on  the  suggestions  of  the  defendants'  counsel  t 
reference  on  certain  points  was  made  to  William 
J.  McAlpine,  whose  report  having  been  made 
and  arguments  heard  from  the  counsel  on  both 
sides  at  the  adjourned  term,  in  May.  18S2.  the 
cause  stands  for  a  final  decree,  on  the  original 
bill,  the  amendments  thereto,  the  answers  of  re 
,  spondents,  and  replications  to  s^d  answers; 
and  on  the  proofs  in  the  cause,  together  with 
ibe  report  of  the  commissioner  appointed  by 
this  court  to  examine  the  premises,  and  on  the 
exceptions  to  said  report:  when  it  appeared 
that  the  respondents,  in  the  year  1919,  had 
erected  a  suspen^on  bridge  supported  by  bwi 
wire  cables  across  that  portion  of  tlie  Bticr 
Ohio  lying  between  the  City  of  Wheeling  aad 
Zaoe's  Island,  by  virtueof  a  charter  granted  l^f 
the  Commonwealth  of  Virginia,  the  spaa  A 
said  bridge  being  over  one  thousand  feet  kog; 
and  it  also  appeal  that  across  the  other  cto-  | 
nel  *Qf  the  river  west  of  Zane's  laland,  [*6S6 
there  is  a  truss  bridge  so  otmstnieted  a«  abo 
gether  to  prevent  the  passage  of  rtMmhosls 

HOWABD  U 

Digitized  by  Google 


1S91 


State  of  VsmsnvAmK  v.  Thb  Whbblino,  Ac.,  Briihib  Co.  bt  jll. 


through  thai  cbaonel.  which  bridge  b  owned 
and  maintuned  by  the  defeodants.  And  it 
furthrr  appeared  tnat  the  suspension  brid^ 
orer  the  channel  of  the  river  east  of  the  island, 
tinnear  the  flow  of  the  water  in  ite  ordinary 
stiges  as  seriously  to  hinder  and  obstruct  the 
ItTKest  clan  of  steamboats  from  passing  and  re- 
piMiog  under  said  bridge,  in  going  to  and  re- 
mrung  from  the  port  of  Pittsburg,  in  the 
Stale  of  PennsylTania;  that  large  and  expen- 
sive public  improvements  made  by.  and  the 
properiy  of  that  Slate,  consisting  of  canals  con- 
oecting  railroads,  turnpike  roads  and  slack 
nler  navigation  in  said  State,  constructed  years 
beforr  the  said  suspension  bridge  was  erected, 
til  of  which  improvements  terminate  at  Pitts- 
barg,  on  the  Ohio  River,  and  extend  through- 
out the  State  of  Pennsylvania,  to  the  e&Al  and 
north,  connecting  the  City  of  Philadelphia,  in 
said  State,  and  Lake  Erie  with  the  River  Ohio. 
That  a  large  commerce  for  several  years  has 
been  and  now  is  carried  on  over  these  public 
works  of  internal  improvement,  on  which 
Pennsylvania  levies  reasonable  tolls  to  maintain 
idd  works,  and  to  compensate  her  for  their 
oection.  That  said  bridge  imposes  serious  ob- 
ttractions  to  the  largest  class  of  vessels  pro- 
pelled by  steam,  and  which  bring  freight  and 
paswngen  from  below  said  bridge,  and  which 
freight  and  passen^rs  are  intended  to  pass  east 
and  north  over  the  canals  and  railroads  of 
PeoDsylvania,  or  to  be  conveyed  down  the  Ohio 
River,  having  been  transported  on  the  public 
works  of  Pennsylvania,  a  portion  of  which  com- 
merce has  been  hindered  and  prevented,  and 
hereafter  must  be  hindered  and  prevented  from 
paniag  over  tho  public  works  of  that  State, 
because  of  obstructions  to  navigation  interposed 
by  said  bridge.  That  the  said  Ohio  River  is  a 
oarigable  stream,  the  navigation  whereof  by 
law  IS  free  to  all  citizens  oi  the  United  States, 
•Dd  ought  to  remain  unQhstnicled;  and  that 
the  said  suspension  bridge  not  only  obstructs 
sod  binders  navigation  on  said  river,  but  by 
means  of  such  obstructions  does  occasion  a 
special  damage  to  the  said  State  of  Pennsyl 
vuia  as  aforesaid,  for  wliich  there  is  not  a 
plain  and  an  adequate  remedy  at  law,  but  on  the 
ceotnry  thereof,  such  Injury  is  irreparable  by 
SB  action  or  actjoos  at  common  law. 

It  is,  therefore,  decreed  and  adjudged,  that 
Mid  suspenalon  bridge  is  an  obstruction  and 
Buisance,  and  that  the  complainant  has  a  just 
and  lo^i  right  to  have  the  navigation  of  the 
■aid  river  made  free,  either  by  the  abatement 
or  elevation  of  the  bridge,  so  that  it  will  cease 
to  be  an  obstruciion,  in  ordinary  stages  of  high 
water,  to  the  largest  class  of  steam  vessels  now 
naTieating  the  Ohio  River,  and  which  alteration 
627*1  •*  hereby  declared  *to  be  an  elevation 
of  nid  suspension  bridge,  to  the  height  of  one 
hoadred  and  eleven  feet  at  least,  in  its  under- 
most parts,  above  the  low  water  mark,  by  the 
Wheeling  gauge  of  the  Ohio's  water;  and  that 
the  height  of  said  one  hundred  and  eleven  feet 
shiU  be  maintained  to  the  extent  of  three  hun- 
dred feel  on  a  level  headwav  over  the  channel 
of  the  Mid  river.  And  that,  innu  the  respective 
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ends  of  sidd  headway,  of  three  bandrcd  feet, 
to  the  abutments  of  each  end  of  the  bridge,  tho 
descent  shall  not  exceed  at  the  rate  of  four 
feet  fall  to  every  hundred  feet  of  extension  on 
the  line  of  the  bridge:  and  that  the  same  shall 
be  removed  by  respondents,  or  altered,  as  above 
stated,  on  or  before  the  first  day  of  February, 

law. 

Since  the  above  decree  was  drawn,  certdn 
propositions  having  been  made  by  tho  defend- 
dants  to  open  an  unobstructed  navigation  for 
boats  of  the  largest  class,  which  ply  to  Htts- 
burg,  through  the  western  channel  of  the  river, 
as  is  more  particulary  stated  in  the  last  opinion 
of  the  court  in  this  case,  which  may  avoid  the 
obstructions  by  reason  of  the  brid^  complained 
of  by  the  plaintiffs;  and  as  time  has  been 

?iven  to  tho  first  Monday  of  February  next, 
or  the  defendants,  should  they  deem  proper, 
to  carry  out  their  propositions,  by  removing  all 
obstructions  in  the  western  channel,  on  which 
day  the  plaintiff  may  move  the  court  on  the 
subject  of  the  decree,  and  of  the  proposed 
alterations  in  the  western  channel,  which,  being 
before  the  court,  will  enable  them  to  act  in  the 
premises  as  the  law  and  the  equity  of  the  case 
may  require. 

The  court  order  the  oostt  to  bepa^  by  dqfend- 
anti. 

Mr.  Chief  Juttiee  Taney  and  Mr.  Juttieo 
Daniels  dissented. 

Opinion  of  Mr.  JutHee  Daniel: 

When  this  case  was  formerly  before  us,  my 
opinion  was  expressed  at  leneth  against  the  right 
of  this  court  to  take  jurisdiction  thereof.  Hv 
opinion  upon  this  question  remains  uncfaangeo ; 
but  the  court  having  taken  jurisdiction,  I  do 
not  conceive  that  mv  objection  to  the  cogni- 
zance by  the  court  of  this  controversy  forbids 
my  concurrence  in  any  modification  of  the  de- 
cree originally  proposed  in  this  case,  calculated 
to  relieve  the  defendants  from  Ibeoperalion  of 
exactions,  believed  by  me  to  be  unwarranted  by 
law.  I  therefore  concur  in  the  proposed  modi- 
tication  of  the  former  decree,  by  which  a  draw 
is  authorized  in  the  bridge  over  the  western 
branch  of  the  River  Ohio.  I  think,  however, 
that  the  length  prescribed  by  this  court  for  the 
draw  is  greater  than  the  public  exigencies  re- 
quire, and  *lbat  a  draw  of  one  hundred  [*038 
feet,  at  the  utmost,  would  he  ample  to  meet 
those  exigencies.  It  is  also  my  opinion,  that 
the  costs  m  this  cause  should  oe  equally  borne 
by  .the  parties. 

Mr.  Chi^  Justice  Taney  also  dissented,  con- 
curring in  the  opinion  of  Mr.  Jtutice  DanieL 

P.  C.,eHov,.«T:  l6Hoir.,421. 
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PROCEEDINGS 


nc  BBLATION  TO  THK 

DEATH  OF  THE  LATE  JUDGE  McKINLET. 


At  the  opening  of  the  court,  this  momioe. 
Mr.  Critttnden,  the  Attorney- General  of  the 
United  States,  addressed  tbe  Court  as  follows: 

That  unce  ila  adjournment  yesterday,  the 
members  of  the  bar  aod  offlcere  of  Uie  court 
bdd  a  meeting  and  had  adopted  resolutions  ex- 
prenive  of  their  high  sense  of  the  public  and 
priTate  worth  of  the  Hon.  John  McKiole;^, 
lately  one  of  tbe  justices  of  this  coUK,  and  their 
deep  regret  at  his  death.  By  the  same  meeting 
I  was  requested  to  present  those  resolutions  to 
tbe  ooart,  and  to  ask  that  they  mi^t  be  entered 
on  tbar  records,  and  I  rise  now  to  perform  that 
bonored  task. 

Besides  the  private  grief  which  naturally  at- 
tend it,  tbe  d«ith  of  a  member  of  this  court, 
which  U  the  head  of  a  great,  essential  and  vital 
department  of  tbn  g^vemmeot,  must  always  be 
to  event  of  public  interest  and  importance. 

1  bad  thegood  fortune  to  be  acquainted  with 
/wfav  HcKinley  from  my  earliest  manhood. 
In  the  relations  of  private  life  he  was  frank, 
hospitable,  affectionate.  In  his  manners  he 
was  simple  and  unaffected,  and  his  diaracter 
was  uniformly  marked  with  manliness,  integri- 
\j  and  boDor.  Elevation  to  the  bench  of  tbe 
Sopreme  Court  made  no  cliange  in  him.  His 
bonoTB  were  borne  meekly,  without  ostentation 
or  preeumption. 

He  was  a  candid,  impartial  and  righteous 
judge.  Shrinking  from  no  responubility,  he 
was  fearless  in  the  performance  of  his  duly. 
Melting  only  to  do  right,  and  feaiing  notliing 
but  to  do  wrong. 

For  many  of  tbe  last  years  of  his  life  he  was 
enfeebled  and  afflicted  by  disease,  and  his 
active  usefulness  interrupted  and  impaired :  but 
hisdevoiion  to  bis  rectal  duties  remaned  uu- 
abated,  and  his  death  was  probably  hastened 
by  bis  htst  ineffectual  attempt  at  their  per 
formance  by  attending  the  last  term  of  this 
court. 

Death  has  now  set  her  seal  to  bis  character, 
naking  it  unchangeable  forever;  and,  1  think, 
it  may  be  truly  inscribed  upon  hi^  monument 
that  as  a  private  gentleman,  and  as  a  public 
narrate,  he  waa  without  fear  and  without 


This  occasion  cannot  but  remind  us  of  other 
^Bicting  losses  which  have  recently  befallen  us. 
The  present,  indeed,  lias  been  a  sad  year  for 
tbe  profession  of  the  law.  In  a  few  short 
months  it  has  been  bereaved  of  ita  tnlgbteat  and 
greatest  ornaments.  Clay,  Webster,  and  Ser- 
geant have  gone  to  their  immorUl  rest  in 

n'  \  succession.    We  had  scarcely  returned 
tbe  erave  of  one  of  them,  tid  we  were 
wunmea  to  the  funeral  of  another.  Like 


bright  stars  they  have  sunk  below  the  horizon, 
and  have  left  the  land  in  wide-spread  gloom. 
This  hall,  that  knew  them  so  well,  shall  know 
them  no  more.  Their  wisdom  has  no  utterance 
now,  and  the  voice  of  their  eloquence  shall  be 
heard  here  no  more  forever. 

This  hall  itself  seems  as  though  it  was  sensi- 
ble of  its  loss,  and  even  these  marble  pillars 
seem  to  sympathize  as  they  stand  around  us 
like  so  many  majestic  mourners. 

But  we  will  have  'consolation  in  the  remem- 
brance of  these  illustrioua  men.  Their  names 
will  remain  to  ua,  and  be  like  a  light  ktndlkl 
in  the  skyto  shine  upon  us,  and  to  guide  our 
course.  We  may  hope,  too,  that  the  memory 
of  them,  and  thetr  great  examples,  will  create  a 
virtuous  emulation  which  may  raise  up  men 
worthy  to  be  their  successors  in  the  service  of 
their  country,  its  Constitution  and  its  laws. 

For  this  digression  and  these  allusions  to 
Chiy,  Webster,  and  Sergeant,  I  hope  the  occa- 
^on  ma^  be  considered  as  a  sufficient  excuse; 
and  I  will  not  trespass  by  anoiber  word,  except 
only  to  move  that  these  resolutions,  in  relation 
lo  Judge  McKinley,  when  they  shall  have  been 
read  bv  tbe  clerk,  may  be  entered  on  the  rec- 
ords of  this  court. 

At  a  meeting  of  the  members  of  the  bar  and 
ofBcers  of  the  court,  held  in  the  Supreme  Court 
Room  on  Tuesday,  the  7lh  day  of  December. 
1852,  the  Honorable  Solomon  W.  Downs,  of 
Louisiana,  was  called  to  Ibe  chair,  and  John 
A.  Campbell,  Esquire,  of  Alabama,  appointed 
Secretary. 

On  motion  of  Richard  8.  Coxe.  Esquire,  it 
was  resolved  that  a  committee  of  three  gentle- 
men be  appointed  by  the  Chair  to  prepare  and 
report  to  the  meeting  resolutions  on  the  occasion 
of  ihe  lamented  death  of  the  Honorable  John 
McKinley,  one  of  the  Associate  Justices  of  the 
Supreme  Court  of  the  United  States. 

Whereupon  the  Chair  appointed  Richard  8. 
Coxe,  Esquire,  of  the  District  of  Columbia; 
Reverdy  Johnson.  Esquire,  of  Marj'land,  and 
William  Rawle.  £8(|uire,  of  Pennsylvania,  to 
constitute  the  committee. 

Mr.  Coxe.  on  behalf  of  the  committee,  re- 
ported to  the  meeting  thefollowing  resolutions, 
which  were  unanimously  adopted: 

Baotted,  That  among  the  afflictive  dispensa- 
tions with  which  it  has  pleased  Almighty  Qod 
to  visit  us,  in  common  with  the  entire  uation, 
during  tbe  last  few  months,  we  are  efpccidlly 
called  upon  to  deplore  the  death  of  the  Honor- 
able John  McElnlev,  who,  for  the  period  of 
fifteen  years,  had  filled  an  honorable  position 
on  the  bench  of  the  Supreme  Court,  which  he 
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adorned  by  his  simple  purity  of  charaot^.'Mi 
learning,  industry,  and  courtesy  of  manner.  ' 

Heaolved.  That  thin  meeting  deeply  lament  ttie 
death  of  Judge  McKinley,  and  will  cherish  an 
affectioDate  remembrance  of  his  many  virtues 
and  eminent  worth  as  a  judge,  a  patriot  and  a 
man.  and  that  we  will  wear  Die  uBual  badge  of 
mourning  during  the  reddue  of  the  term. 

Rewired.  Th^t  the  Ctuirman  and  Secretary  of 
this  meeting  transmit  a  copy  of  these  proceed- 
ings to  the  family  of  the  deceased,  and  to  assure 
them  of  our  sincere  condolence  on  account  of 
the  bereavement  which  they  have  sustained. 

Resoioed,  That  the  Attorney  General  be  re- 
quested to  present  these  proceedings  to  the 
court,  with  a  request  that  they  be  entered  on 
Its  minutes.         8.  W.  Downs,  Chalnnaa. 

J.  A.  Cahpbell.  Secretaiy. 

To  which  Mr.  Chief  Juitiee  Tuier  replied: 
When  the  court  assembled  at  the  last  term, 
one  of  its  fltst  acts  was  to  express  its  sorrow 
for  the  loss  of  a  highly  respected  member  of 
the  court,  who  dledln  the  preceding  vacation. 
And  now,  when  we  meet  again,  we  have  to  la- 
ment the  death  of  another  who  has  fallen  since 
the  last  adjournment. 

We  cordially  unite  with  the  bar  in  alt  that 
they  have  said  of  the  character  and  worth  of 
Judge  McKinley.  He  was  a  member  of  this 
court  for  fifteen  years,  and  we  knew  him  well. 
He  WAS  a  sound  lawyer,  faithful  and  assiduous 
in  the  discharge  of  his  duties  while  his  health 
was  sufficient  to  undergo  the  labor.  And  his 
life  was  most  prot»ablv  shortened  bv  the  effort 
he  made  to  attend  t&is  court  at  the  last  ad- 
journed term,  when  his  health  had  become  too 
infirm  to  encounter  the  fatigue  of  a  journey  to 
800 


Wasfi^ttpn,  He  was  frank  and  Arm  Id  his 
^ikTrotercourse,  as  well  as  in  the  diacbargeof 
his  judicial  duties.  And  no  man  could  be  more 
free  from  guile,  or  more  honestly  endeavor  to 
fulfill  the  oblirations  which  his  office  imposed 
upon  him.    We  truly  deplore  his  death. 

We  have  indeed  met  together  at  the  present 
term  under  circumstances  peculiarly  palnfnL 
And  when  we  are  speaking  of  the  loss  sustained 
by  the  death  of  a  brother  of  the  bench,  we  uo> 
avoidably  call  to  mind  the  three  distin^isbed 
memtiers  of  the  bar  who  have  also  died  since  the 
last  session  of  the  court  Very  soon  after  the  ad- 
journment the  death  of  Henry  Clay  was  an 
nounced.  In  a  few  months  afterwards  Daniel 
Webster  followed  him;  and  before  this  term 
commenced  the  name  of  John  Sen^eant  was 
added  to  the  melancholy  list.  These  gentlemen 
have  all  for  the  last  thirty  years  bmn  idmti- 
fled  with  the  proceedings  of  this  court,  stand- 
ing always  in  the  foremost  ranks  of  the  profes- 
sion, and  ornamenting  it  by  tlieir  geniiu,  ttieir 
teaming  and  their  eloquence.  And  while  tlH^ 
were  maintaining  this  distinguished  podtimi  be- 
fore the  judicial  tribunals,  they  wore  able  at 
the  same  time  to  place  their  names  among 
the  leading  and  eminent  statesmen  of  the  day, 
exercising  a  strong  and  wide  influence  upon  the 
great  political  questions  wbicb  were  Stated 
during  the  period  in  which  they  lived. 

The  interval  between  the  last  and  present 
session  of  the  court  has  been  a  brief  one.  But 
sad  events  have  been  crowded  into  it.  And  we 
shall  direct  the  proceedings  of  the  bar  and  this 
response  to  be  entered  on  the  records  of  the 
court,  as  the  evidence  of  the  deep  sense  which 
the  court  entertain  of  the  loss  sustuned  at  Uie 
bar  as  well  as  on  the  bench. 
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Attorney  at  Uw 

THE  DEOISlOlSb 

OP  THK 

Supreme  Court  of  the  United  States, 

AT 

DECEMBER  TERM,  1852. 


t*]*  ANDREW  WTLE,  Jr..  Administnttorof 
Sahusl  Baldwin,  Aj^a^nt, 

V. 

RICHARD  8.  COXE. 

St  oppetU  lie*  to  thi»  eourtfivm  ddmal  motion 
to  open  decree  in  eguitif. 

An  tppettl  will  not  lie  to  this  otmit  from  a  refunl 
of  the  court  bvlow  to  open  a  prior  decree,  and 
gtaotareheaxfns.  Tbe  decdaion  of  tlifB  point  resti 
«atir«l7  In  the  sound  dlwretloo  of  tbe  court  be- 

Tbeoanof  Brockettv.  Brookett,2How..210,ez- 
pUited. 

Two  appeal*  faavlnv  been  taken,  one  from  the 
wlffliMl  decree  and  the  otfaer  from  tbe  refusal  to 
<veii  It.  tbe  tatter  must  be  dlstnlaaed,  and  tbe  oaae 
Mftod  for  bearing  upon  the  flrat  appeal. 

AmotloD  for  a  maodate  npontne  oourtbeloir.to 
mnr  tbe  decree  Into  exeouiion,  ovemiled. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  Uniiecl  States  for  tbe  District  of 
Cotumbia. 

U  was  brought  before  tbe  court  upon  the  f ol- 
lowlagmoUoD: 

The  ^ipellee  in  this  can  raorea  the  court  to 
•lisniBs  the  second  appeal  iu  this  record  from 
the  order  of  the  Circuit  Court,  ovemiliDg  a 
nodoo  to  open  the  decree  and  grant  a  rehear- 
iag.  And  alao,  to  award  a  writ  of  pnxwlendt), 
cofflmanding  the  said  Circuit  Court  to  proceed 
aod  execute  the  first  decree. 

Richard  S.  Coxb, 

Dec.  8Sd,  1852.  In  pro.  p&r. 

Mr.  Ckitf  JntUee  Taney  delivered  the 
opiaioD  of  the  court: 

This  is  ao  appeal  fcom  the  decree  of  the  Cir- 
cnit  Court  for  tbe  District  of  Columbia. 

Tbe  bill  was  filed  ^  the  appellee  to  recover 
2*1  a  sum  of  money  'which  he  alleged  was  due 
to  Mm  for  services  rendered  to  the  appellant, 
« administrator,  and  to  Baldwin,  thomlestate, 
in  his  lifetime,  in  recovering  a  laree  sum  of 
moaer.  which  was  due  to  the  ^d  Baldwin  from 
tbe  Mexican  government.  The  case  proceeded 
(0 final  hearing;  and,  on  the  28lh  of  April,  1852. 
tbe  court  passed  its  decree,  directing  the  appel- 
liol,  as  administrator,  to  pay  to  the  appellee 
-I8.1S0.  with  interest  from  the  16th  of  May, 
18SI,  antU  pud. 

From  this  decree  the  appellant  prayed  an  ap- 
petl  to  this  court,  «nd  executed  an  appeal  bond 
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in  Oie  usual  form.  In  the  penalty  of  $200.  Tbe 
bond  Is  dated  on  the  6th  of  May,  1842.  and  on 
the  same  day  was  left  for  approval  in  tbe 
clerk's  office,  and,  as  appears  by  an  Indorse- 
ment upon  it,  was  approved  and  filed  on  tbe 
18th  of  the  same  month. 

On  the  18th  of  May.  18Sd.  the  appellant  filed 
a  petition  for  a  rebeiuiDg,  and  on  the  same  day 
moved  to  open  tbe  decree.  Tbe  appellee  an- 
swered the  petition  on  tbe  19th.  And  on  the 
32d.  the  motion  to  open  tbe  decree  and  for  a 
rehearing  was  overruled  by  the  court.  And 
thereupon  the  appellant  prayed  an  appeal,  as 
well  from  tbin  order  as  from  tbe  decree  of 
April  28lh;andon  the  same  day  executed  an  ap- 
peal bond  in  the  penalty  of  $7,600,  which  was 
approved  by  the  court. 

The  case  to  therefore  here  upon  two  appeals: 
1st.  from  the  final  decree,  directing  the  pay- 
ment of  the  money;  and  2d,  from  the  order 
overruling  the  motion  to  open  this  decree  and 
grant  a  rehearing. 

In  relation  to  the  order,  it  is  plain  that  no 
appeal  will  lie  from  the  refusal  of  a  motion  to 
open  tbe  deciee  and  grant  a  rehearing.  The 
decision  of  such  a  motion  resta  In  the  sound 
discretion  of  the  court  below,  and  no  appeal 
will  lie  from  it. 

The  case  of  BroekeU  v.  Broekett,  3  How., 
240,  which  was  relied  on  in  the  argument,  was 
decided  on  different  ground.  In  tnat  case,  be- 
fore any  appeal  was  taken,  a  petition  was  filed 
to  open  the  decree  for  certain  purposes,  and  tbe 
court  referred  it  to  a  commissioner  to  examine 
and  report  on  the  matters  stat«?d  in  tbe  petition. 
Upon  his  report,  the  court  refused  to  open  the 
decree,  and  the  party  thereupon  appealed  from 
this  refusal,  as  well  as  the  onginal  decree,  and 
gave  bond,  with  sufBcient  security.*  to  prose- 
cute the  appeal.  This  bond  was  given  within 
ten  days  of  the  refusal  of  the  motion,  but  waa 
more  than  a  month  after  tbe  original  decree. 
Aod  the  court  held  that  this  appt  al  was  well 
taken;  not  because  an  appeal  will  lie  from  the 
refusal  of  a  motion  to  open  the  decree  and  grant 
a  rehearing,  but  because  the  court  regarded 
the  original  decree  as  suspended  by  the  action 
of  the  court  on  the  motion,  and  that  it  was  not 
effectual  and  final  until  the  motion  was  over- 
ruled. 

*But  in  tbto  case  the  decree  was  not  [*3 
suspended.  It  was  final  from  its  date.  An 
apiwal  had  been  r^larl^  taken  from  it,  and 
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an  appeal  bond  given.  And  the  case  bu  come 
up  to  this  court  upon  that  appeal.  There  is  no 
ground,  therefore,  for  saying,  that  the  first  de- 
cree was  nol  final  until  the  motion  was  over- 
ruled. It  is  now  before  this  court  upon  the 
flnt  appeal;  and  the  eecond  appeal,  allhouffb  it 
professes  to  Iw  &h  appeal  from  the  original  de- 
cree, as  well  aa  from  the  subsequent  order, 
could  not  act  on  the  original  decree,  which 
was  already  removed :  and  (he  validity  of  this 
last  appeal  must  rest  altogether  on  the  refuel 
to  opeu  and  rehear.  And,  as  an  appeal  will 
not  lie  from  the  decision  of  Buch  a  motion, 
the  appeal,  so  far  as  concerns  the  order  on 
the  petition  for  a  rehearing,  and  the  refusal 
of  the  Circuit  Court  to  grant  the  same,  must  be 
dismissed. 

The  first  appeal  was,  however,  regularly 
taken,  and  the  case  will  stand  for  hearing 
when  it  is  reached  in  the  regular  call  of  the 
docket.  And  as  it  is  now  presented  by  the 
record,  we  see  no  ground  for  a  mandate  to  the 
Circuit  Court.  No  application  bss  been  made 
to  it  to  cany  the  decree  into  execution,  or  to 
stay  proceedingo  in  it  pending  thisappeal.  We 
are  bound  to  presume  that  the  court  below  will 
do  whatever  may  be  right  in  the  premises,  if 
the  subject  is  properly  l)rought  before  it.  And 
we  cannot,  in  advance,  undertalte  to  guide 
their  judgment  by  a  mandate. 

Th^  motion  for  an  order  on  the  Circuit  Court, 
to  proued  to  carry  the  decree  into  execution,  i» 
thertfwoterrvled. 


Ex-parte  DAVID  TAYLOR 

Mandamus  wOtnotUeto  re  examine  deeitton  of 
areuU  OouHp/D.  0.  on  iuffleienejf  (^ft^fflda- 
tit  to  hold  to  bau  and  amouiU  ^  baa. 

A  rule  will  be  refused  fnr  the  Judires  of  the  Cir- 
cuit Court  of  tbe  Dfstiiot  of  Columbia  to  show 
cause  why  a  mandamw  should  not  issue,  unless  a 
case  l8  presented  which  prima  faele  requires  tbe 
Inlerpoeltlon  of  tbiseourt.  ™  , 

Such  a  case  Is  uot  presented  where  the  Circuit 
Court  decided  that,  under  an  Act  of  Congress,  an 
affidavit  was  sufficient  to  hold  a  imrtr  to  fliiedal 
twil.  ThBt  court  had  the  power,  by  the  Act,  to 
exercise  its  Judicial  discretion. 

This  Actor  Conirress  regulated  the  subject,  and 
not  the  statute  of  Maryland,  passed  In  1715. 

THIS  case  came  before  the  court  upon  the 
following  motion  and  petition: 

1  Petition  for  a  Mandamus  to 
Ez-parie  the  Judges  of  the  Circuit 

'  Court  of  the  District  of 
Datid  Taylor.  Columbia,  for  Washing- 
•  J  ton  County. 
The  above  petitioner  moves  the  Honorable 
4*1  the  Judges  of  the  *BupTeme  Court  of  the 
United  Stales,  for  a  rule  on  the  Judges  of  the 
Circuit  Court  of  the  District  of  Columbia  for 
Washington  County,  to  show  cause  why  a  man- 
dafBKS  sliould  not  issue  commanding  them  to 
admit  the  appearance  of  the  petitioner  to  a  suit 
in  said  Court,  by  Thomas  Ewing.  Jr.,  against 
said  petitioner;  and  the  petitioner  moves  for 
the  raid  nde  on  bis  petitloo,  and  the  transcript 
therewith  filed. 

Hcftm.—  When  mandamus  wlB  Inue.  See  note  to 
M'Cluoy  V.  SllUnan,  t  WbeaCiflOB. 

SOS 


1.  Because  there  is  no  legal  cause  of  hail  set 
fbrtb  in  t4ie  proceedings  of  eaid  suit,  and 
llie  refusal  of  the  Circuit  Court  to  allow  his  ap- 
pearance to  be  entered  to  said  suit,  be  is  unlaw- 
fully detained  in  custody  by  the  martial  of 
said  district. 

S.  Because  the  Act  of  Maryland,  passed  to 
1715,  ch.  48,  sec.  8.  is  in  force  in  the  County  of 
Wael)ington.and  no  wise repeaU'd:andtbe peti- 
tioner was  by  virtue  of  said  Act  enliih-d  lo  ap- 
pear to  said  suit.on  giving  special  bait  in  (he  sum 
of  one  hundred  and  thirty  three  dollars  thirty- 
three  and  a  third  cents.  But  the  court  refused 
lo  allow  him  so  to  appear,  or  to  enter  bait  to 
said  amount. 

8.  Because  the  petitioner  has  a  legal  right  to 
appear  without  bail,  or  upon  giving  bail  to  the 
amount  required  by  the  Act  of  1715,ch.  46.  sec. 
3,  and  thereby  to  be  discharged  from  prison, 
and  the  said  legal  right  does  not  depend  on 
the  discretion  of  the  court,  but  is  fixed  and 
regulated  by  law.  and  there  is  other  1^1 
remedy  for  the  petitioner  in  the  premises. 

Robert  J.  Brent,  for  Petitioner. 

To  the  Judges  of  the  Svpreme  Court  of  the 
United  States. 

The  petition  of  David  Taylor  respoctfuUy 
showetb,  lhat  he  is  now  confined  in  the  jail  In 
the  City  of  Washington,  at  the  suit  of  acertato 
Thomas  Ewing,  Jr.,  and  he  refmloibeacoon- 
panying  transcript  of  the  record  of  said  suit, 
and  makes  the  same  a  part  of  this  petition, 
for  the  better  uoderstandmg  of  the  proceedings 
under  which  he  is  now  unjustly  and  oppres- 
sively detained  in  prison. 

Tour  pethioner  showeth.  that  bv  said  record 
it  appears  he  was  held  td  \uA\  id  said  suit, 
upon  the  affidavit  of  said  Ewing,  and  without 
a  copy  of  the  declaration  being  senmi  on  liim, 
as  required  by  the  Act  of  the  Legislature  of 
Man'land  of  1716,  ch.  46.  sec.  8. 

That,  at  the  return  of  the  writ  of  capias  ad 
respondendum,  issued  in  said  cause,  your  pe- 
titioner moved  to  enter  bis  appearance  without 
giving  special  bail,  because  of  the  nlleeed 
insuiticieDcy  of  the  affidavit  to  hold  to  bail,  out 
said  motion  was  overruled  by  the  Circuit  Court 
of  the  District  of  Columbia  for  WaHhing- 
ton  County.  That  thereupon  your  peliliooer 
moved  to  enter  his  appearance  to  vaid  suit, 
upon  giving  good  and  'sufflcieot  special  [*6 
bail,  in  the  sum  of  one  hundred  and  ibirt;- 
three  dollars  and  thirty-three  and  one  third 
cents,  because  of  tbe  omission  to  serve  your 
petitioner  with  a  copy  of  the  dcclaratioa. 
according  to  the  terms  of  the  aforeSHid  Act  of 
171f>.  ch.  40,  sec.  8;  and.your  petitii>uer  Uien 
and  there  tendered  in  open  court  pood  and 
sufficient  bail,  in  the  last-meQliontA  Hum  of 
moucy.  The  sufficiency  of  said  bail  for  said 
amount  was  fully  admitted  by  said  court,  aa 
will  appear  by  ruference  to  said  iraoscript 
of  the  record;  but  the  court  overruled  au 
application  upon  tbe  express  ground  that  your 
petitioner  was  bound  to  enter  special  bail  lo 
said  action,  in  the  amount  of  tbe  sum  sworn  to 
in  the  affidavit  of  said  Ewing,  which  sum  h 
shown  in  said  affidavit  to  be  four  thoonuid 
nine  hnndr^  and  seventy  dollars.  Tonr 
petitioner  is  advised  that  the  aforesaid  redtrd 
Act  at  the  Legislature  of  Haijland  In  full 
foroe  In  Washington  County  aforesaid;  ami 
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thit  Dnder  ind  by  virtae  of  satd  law,  it  was 
the  daiy  of  tbo  marshal  to  require  no  greater 
anxarance  bni],  and  of  tbo  court  to  require 
BO  crealer  special  bait  tban  the  amount  spec! 
Ilea  in  said  Act,  where  ni>  copy  of  the 
declaration  is  sent  to  be  served  with  the  writ; 
and  your  petitioner  is  aino  advised,  that  there 
is  in  said  affidavit  no  legal  cause  of  bail  what- 
erer  Wherefore,  inasmucb  as  the  said  Circuit 
CooTt  baa  refused  both  of  said  applications  for 
as  appearaoce  on  the  part  of  your  petitioner 
to  wd  suit,  and  as  the  law  provides  no  other 
adequate  remedy  in  the  premises,  whereby 
ytmr  petitioner  can,  before  the  final  deter- 
miDatioQ  of  said  suit,  regain  bis  personal 
tibern.  whereof  be  is  now  illegally  and  ud- 
JiMi&tbly  deprived,  your  petitioner  prays  that 
the  writ  of  mandamus  may  be  issued  and 
dnected  to  the  Judges  of  said  Circuit  Court, 
eoauuDtUng  and  en^tning  them  to  receive 
appearanoe  of  your  petfti<mer  to  said 
sction,  either  without  requiring  special 
b^.  or  upon  your  petitioner  causing  good  and 
■offlcient  special  bail  to  be  entered  to  said 
action,  in  the  sum  of  one  hundred  and  thirty- 
three  dollars  and  thirty-three  cents  and  one 
third  of  a  cent. 
And.  as  in  dntj  bound,  your  petitioner  will 

ROBBBT  J.  Bbuit.  for  Petitioner. 
imriBtqfCblwnNa.  Wa$hington  Gmtnty,  to  mi: 
%dan  tiie  sabBCriber,  a  Justice  of  the  peace 
of  the  DlsUict  of  Columbia,  in  and  for  Washing 
too  County,  personally  appears  David  Taylor, 
the  within  petltioner.and  made  oath  on  the  Holy 
ETinsely  of  Almighty  Ood,  that  the  facts,  as 
Haled  In  the  said  [wtition.  are  true,  to  the  beet 
<rfhliknowledee  and  belief. 

J.  W.  BBCK.J.  P. 

Dec.  10,  IdOS. 
6*]         •Diitriet  <if  Coiumbia,  as. 

At  a  Circuit  Court  of  the  District  of  Colum- 
bia, t>egun  and  held  in  and  for  the  County 
oi  Washington,  at  the  Citf  of  Washington,  on 
the  third  Monday  of  October,  beiax  the 
i^teentfa  day  of  the  same  month,  in  tb€  year 
of  our  Lord  one  thousand  eight  hundred  and 
fifty-two,  and  of  the  independence  of  the 
United  States  the  sevens-seventh. 

Present, 

William  Cbahcr,  Chief  Judge. 
Tbe  Hon.  Jamks  8.  Uubsbll,  and )  Assistant 
James  Ddmlop,  (  Judges. 

RfCOAKD  Waluich.  Esquln,  Marshal. 
J<ns  A.  SMrrH,  Clerk. 

In  the  records  of  proceedings  of  the  said 
eoort,  amongst  others,  are  the  following,  to  wit : 
Tbohas  Ewibo,  Jr.,  1 

David  Taylor.  ) 

Be  it  remembered,  to  wit:  on  tbe  4th  day  of 
October.  1853,  the  said  pi^ntiS,  by  Charles  S 
Walladi,  Esquire,  his  attorney,  prosecuted  and 
ned  forth  out  of  tbe  Circuit  Court  here,  tbe 
United  States  writ  of  capiat  ad  retpoTidendum. 
diieoled  to  tbe  marebal  of  the  District  of 
Cotatmbia,  In  form  following,  to  wit: 
Dutriet  of  Columbia,  to  wit: 
Tbe  United  States  of  America,  to  tbe  Marshal 
of  tbe  District  of  Columbia,  Greeting: 

We  command  you,  that  you  take  David 
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Taylor,  late  of  Washington  County,  if  he  shall 
be  found  within  the  County  of  Washington,  in 
your  said  district,  and  him  safely  keep,  so  that 
you  have  his  body  before  the  Circuit  Court 
of  the  District  of  Columbia,  to  be  held  for  the 
county  aforesaid,  at  tbe  City  of  Washington, 
on  the  8d  Monday  of  October  instant,  lo  answer 
unto  Thomas  Ewing,  Jr.,  in  a  plea  of  trespass 
on  the  case,  and  so  forth. 

Hereof  fall  not  at  your  peril,  and  have  you 
then  and  there  this  writ. 

Witness  WiLUAM  Cranch,  Esq..  Gbi^ 
Judge  of  our  said  court,  at  the  City  of  Wash- 
ington, tbe22d  day  of  May.  Anno  Domini  one 
thousand  eighthundred  and  flfty  two. 

Issued  this  4th  day  of  October,  1853. 
Wallacb.         Jko.  A.  Shith,  Clerk. 
*DiKtriaef  Columbia.  Wathington  Gbun^,  [*7 
to  wit: 

And  the  aforesaid  plaintiff,  on  the  day  of 
prosecuting  and  suing  forth  of  the  aforegoing 
writ,  declared  ualnst  the  said  defendant  m  the 
plea  aforesaid,  m  the  form  following,  to  wit: 
Dittrictof  Cotumbia,  Waahingten  County,  toint: 

David  Taylor,  late  of  the  county  aforesaid, 
was  attached  to  answer  unto  Thonuu  Ewing. 
Jr.,  in  a  plea  of  trespass  on  the  case,  and  so 
forth.  And  whereupon,  the  said  plaintiff, 
by  Charles  8.  Wallacb,  bis  attorney,  comphdns 
that,  whereas  the  defendant,  on  tiie  first  day  of 
September,  in  the  year  eighteen  hundred  and 
fifty-two,  at  the  county  aforesaid,  was  indebted 
to  the  plaintiff  in  the  sum  of  four  thousand 
nine  hundred  and  seventy  dollars,  current 
money  of  tbe  United  States,  for  sundry  matters 
and  articles,  properly  chargeable  In  an  account, 
as  by  a  particular  account  thereof  herewith 
into  court  exhibited,  appears.  And  being  so 
indebted,  tbe  defendant,  in  consideration  there- 
of, afterwards,  to  wit:  on  the  day  and  year 
aforesaid,  of  tbe  county  aforesaid,  undertook 
and  faithfully  prontised  to  the  said  plaintiff,  to 
pay  hira  the  aroresald  sum  of  money,  when  he 
should  be  thereto  afterwards  required. 

And  whereas,  also,  the  defendant,  on  the 
first  day  of  September,  in  the  year  eighteen 
hundred  and  fifty-two,  at  tbe  county  aforesaid, 
was  indebted  to  the  plaintiff  In  the  further 
sum  of  four  thousand  nine  hundred  and  seven- 
ty  dollars,  for  work  and  labor  done  and  per- 
formed by  the  plaintiff  for  the  defendant,  at 
his  speciiU  request;  and  In  the  further  sum  of 
four  thousand  nine  himdred  and  seventy  dol* 
tars,  for  money  receivMl  by  the  defendant  for 
tbe  use  of  the  plaintiff;  and  in  tbe  further  sum 
of  four  thousand  nine  hundred  and  seventy 
dollars,  for  money  lent  and  advanced  by  tbe 
plaintiff  to  tbe  defendant,  at  htB.the  defendant's, 
request;  and  in  the  further  sum  of  four  thou- 
sand nine  hundred  and  seventy  dollars,  for 
money  paid,  laid  out  and  expended,  by  the 
plaintiff  for  the  use  of  the  defendant,  at  bis, 
tbe  defendant's,  request;  and  being  so  indebted 
the  defendant  afterwards,  that  is  to  say,  on  the 
day  and  year  aforesaid.at  the  county  aforesaid, 
in  consideration  thereof,  undertook,  and  then 
and  there  faithfully  promised  to  the  said  plaint- 
iff, that  he,  tbe  derendant,  the  said  several  sums 
of  money,  when  re<|uired,  would  well  and 
truly  pay  to  the  plaintiff. 

And  whereas,  tbe  defendant  afterwards,  that 
is  to  say,  on  the  first  day  of  September,  in  the 
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year  aforesaid,  at  the  coudIt  aforesaid,  account- 
ed wilb  the  plaintiff,  of  and  concemiDg  divers 
Bums  of  money,  from  the  said  defendftnt  to  the 
S*]  plaintiff  due,  *owingthen,  in  arrear  and 
unpaid;  and  upon  such  accounting,  the  said 
defendant  was  then  and  there  found  io  arrear. 
«nd  indebted  to  the  said  pltdotiif  the  further 
sum  of  four  thousand  nine  hundred  and  seven- 
ty dollars;  and  being  so  found  in  arrear  and 
indebted,  the  said  defendant  afterwards,  that 
Is  to  say,  on  the  day  and  year  last  mentioned.at 
the  county  aforestud,  in  consideraUon  thereof, 
uodertoolt.and  then  and  there  faithfully  prom- 
ised to  pay  to  the  plaintiff,  when  thereto  after- 
wards required,  the  said  last-mentioned  sum 
of  money. 

Neverthetess,  the  said  defendant  promises  in 
nowise  regarding,  the  said  several  sums  of 
money,  or  any  part  thereof,  though  often  re 
■quired,  to  the  plaintiff  has  not  pud,  but  the 
same  to  pay  tuu  always  refused,  and  sUli  re- 
fuses, to  the  damage  of  the  plaintiff,  in  the 
sum  of  ten  thousand  dollani,  and  therefore,  he 
brings  suit  &c.  Chableb  S.  Wallace, 
For  the  Plaintiff. 

The  said  plaintiff,  by  his  attorney  aforesaid, 
at  the  time  of  prosecuting  and  suing  forth  tlie 
said  writ,  also  filed  the  following  t^davit  to 
hold  to  bail,  to  wit: 

JXttrietef  Columlna,  Wathiitgton  County,  toteit: 
ThomabEwiho,  Jr.,  1 

Datid  Tatlob.  / 

On  this  fourth  day  of  October.  1852,  person- 
ally appeared  before  me,  the  subscriber,  a  Jus- 
tice of  the  |>ence  in  and  for  the  county  and  dis- 
trict aforesaid,  Joseph  T.  Coombs,  of  thecoun- 
ty  and  district  aforesaid,  agent  for  the  plaintiff 
in  the  above  cause,  and  made  oath  on  the  Holy 
Evangely  of  Almighty  Ood.that  David  Taylor, 
a  rc^dent  of  the  State  of  North  Carolina,  de- 
fendant in  the  above  cause.  Is  indebted  to  the 
said  plaintiff  in  the  full  and  just  sum  of  four 
thousand  nine  hundred  and  seventy  doIlars,for 
monevs  due  uF>on  a  certain  agreement  or  con- 
tract nercwilh  filed,  and  for  work  and  labor 
■done  at  his  the  said  David  Tayhii^s,  special 
instance  and  request,  in  ttie  district  and  county 
aforesaid,  a  particular  account  whereof  is  here- 
with filed.  And  that  the  said  Taylor,  being 
now  in  the  said  county  and  district,  is  about  to 
remove  from  and  go  out  of  said  county  and  dis- 
trict, and  remove  his  property,  rights  and 
credits  from  said  county  and  district,  with  a 
view  and  in  order  to  avoid  the  payment  of  the 
8^d  debt,  as  this  affiant  verily  believes,  and 
that  said  debt  was  contracted  In  aUd  county 
and  district  bv  the  said  David  Taylor;  and  thai 
said  work  and  tabor  were  done  and  perfonned 
in  the  said  county  and  district  by  the  said 
9*]  plaintiff,  Ijetween  the  8th  *day  of  March, 
1860.  and  the  tlrst  day  of  September,  1853,  at 
bis,  the  said  David  Taylor's,  special  instance 
and  request.  J.  T.  Cooicns. 

Subscribed  and  sworn  before  me, 

H.  KAYLoa.  J.  P. 

4tfa  October.  1853. 
Agreement  rfferred  toinths  ttfaregoing  Affidavit. 

Contract  made  and  concluded  on  the  twenty- 
eigbtb  day  of  March,  A.  D.  1851,  by  and  be- 
tween Thomas  Ewing.  Junior,  formerly  of 
Ohio,  and  David  Taylor,  formerly  of  Ncrth 
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Carolina,  in  behalf  of  himself  and  his  wife  and 
children,  in  these  words: 

The  said  party  of  the  flrst  part  coveouU* 
and  agrees  to  pKMecute  hefwe  Congress  v 
before  the  public  departments  of  the  gemral 
government,  the  claim  of  the  said  party  of  the 
second  part,  and  that  of  his  wife  and  childrm, 
under  the  Cherokee  Treaty  of  1835-6,  to  the 
appraised  value  of  a  reservation  of  640  acres 
land,  lyingin  the  State  of  Tenneesee, which  said 
claim  was  before  the  Committee  of  Indian 
Affairs  of  the  Senate  at  the  last  s^don  of  Con- 
gress; and  further,  that  the  sfdd  party  of  the 
first  part  will  use  proper  diligence  Inuieprose- 
cution  of  the  said  claim,  and  at  no  time  will  let 
the  interests  of  the  said  party  of  the  secoDd 
part  suffer  by  want  of  a  proper  degree  of  at- 
tention to  the  claim,  on  his  part,  unless  pre- 
vented from  rendering  it  1^  sickness  or  BCKne 
other  unavoidable  and  unforeseen  neoesd^. 

And  the  said  partv  of  the  second  piirt,ino(Hi- 
sideration  of  the  valuable  services  which  the 
said  party  of  the  first  part  has  already  rendoed 
In  the  prosecution  of  the  said  claim;  and  is 
further  consideration  of  tbe  agreement  whidi 
the  said  party  of  the  flrat  part  herein  makes,  to 
continue  to  prosecute  the  claim  until  it  is  finally 
allowed  and  paid,  hereby  covenants  and  agrees 
to  pay  unto  the  said  party  of  the  first  part  the 
sum  of  twenty  per  centum  npon  the  amount 
of  said  claim,  whenever  the  same  may  Iw  al- 
lowed ;  and  if  at  any  time  a  part  of  it  only  is 
allowed,  then  tbe  said  party  of  the  second  part 
covenants  and  agrees  to  pay  unto  the  said  psrty 
of  the  &m  part,  a  like  percentage  upon  the 
sum  allowed. 

And  for  tbe  true  and  faithftil  performance 
of  all  the  agreements  above  mentioned,  the 
parties  to  these  presents  bind  themselves,  eacl) 
unto  the  other,  m  the  penal  sum  of  five  thoa- 
sand  dollars,  as  fixed  andsMUed  damagea^to  he 
paid  by  the  failing  party. 

In  testimony  whereof,  the  parties  to  these 
presents  have  hereunto  set  their  tiands  and  af- 
fixed their  seals,  tbe  day  and  year  first  above 
written.  Tbo.  Ewino,  Jk.  [bbal.] 

hifl 

David  X  Tatlox.  [seal.] 

marlE. 

*The  within  contract  was  read  by  me  [*10 
to  Mr.  Taylor,  before  signing  it.  and  he  de- 
clared himself  fully  satisfied  with  the  conditions 
herein  expressed. 

Signed,  sealed  and  delivered  In  my  presence, 
this  SSth  day  of  March,  A.  D.  1851. 

W.  H.  COLLEDOn. 

A  copy  of  which  said  affidavit  was  made, 
and  sent  with  the  writ  aforestid  to  the  maidial 
of  the  district  aforesaid,  thereon  Indorsed,  to 
wit:  "To  be  served  on  the  defendant  with  Uie 

writ." 

Aeoountriferred  toin^  for^eing  Aj/ldMlt, 

to  wit  : 

Washington.  Sept  1st,  18S1. 
Mr.  David  Taylor,  Dr.  to  Thomas  Ewing,  Jr. 

To  commission,  20  per  cent.,  on  $24,858.04. 
amount  allowed  on  your  claim  against  United 
States,  tuder  Cherokee  Treaty  of  1835,  for 
work  and  labor  done  and  performed  In  otrtidn- 
ing  said  allowance,  and  as  per  agreemeot, 
$4,970.00. 

At  which  mentioned  third  Monday  of  Octo- 
Iwr,  in  the  year  eigbteen  hundred  and  fifty- 
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two.  and  the  day  of  the  retura  of  the  afore- 
pAng  writ,  oomM  agulo  inio  ihe  Circuit  Court 
ben,  the  said  plaintiff,  by  his  attorney  afore- 
Hid;  and  the  marslial  of  the  district  aforesaid, 
to  whom  the  said  writ  was  in  form  afores^d 
directed,  makeB  retura  tbAreof  to  the  court 
thus  iodorsed,  to  wit:  •'Oepi  in  jait.  R  Wal- 
iKh.  Marshal" 

And  now,  to  wit:  on  the  day  of  NoTem- 

ber,  A.  D.  1853,  in  open  court,  appears  David 
Tiqrlor,  in  custody  of  the  marshal  of  the  dis 
triel  afonmid,  and  moves  the  court  here  that 
be  be  permitted  to  enter  a  common  appearance 
to  the  said  writ  of  the  eaid  Thomas  £wing,  Jr. ; 
tod  at  the  same  time  the  said  David  Taylor,  by 
bis  attorney,  Robert  J.  Brent.  Esq..  offered  to 
l^>pcar  to  said  writ,  and  to  defend  the  same ;  but 
the  court  refused  to  ^low  the  said  David  Tay- 
lor to  appear  to  s^d  writ  until  he  should  ^ve 
special  bait,  to  the  amount  of  indebtedness 
Bfora  to  in  tbeaffidavit  of  said  Thomas  Ewlng, 
Jr.,  filed  in  this  cause.  And  thereupon  the 
■lid  David  Taylor,  so  beins;  in  open  court, 
prayed  the  court  to  talce  special  bail  for  him  in 
this  action,  to  the  amount  of  one  hundred  and 
tbiriy-lbree  dollars  thirty-three  and  one  third 
c«Qts.  And  at  the  same  time  appeared  in  open 
court  John  Frederick  May  and  Joseph  L.  Will- 
ams,  residents  of  the  District  of  Columbia, 
who,  with  thii  consent  of  the  said  David  Tay- 
lor, offered  to  enter  themselves  as  sp^lal  bail 
for  the  said  David  Taylor,  and  to  Justify  in 
doable  the  said  last  amount;  but  the  court,  in 
no  wise  denying  the  sufflcien<^  of  said  bdt  as 
oAered.  refaaeato  accept  or  take  special  bail 
11*]  for  *any  amount  less  than  toe  amount 
sworn  to  by  said  Thomas  Ewlng.  Jr.,  as  afore- 
said; and  the  said  David  Taylor  declining  to 
^vc  or  offer  boil  to  the  amount  required  by  the 
court,  he  is  thereupon  ordered  and  remanded 
1^  the  court  to  the  custody  of  the  Marshal  of 
the  District  of  Columbia. 

Teat.       ■  John  A.  Smith,  Clerk. 

Dittriet  of  Columbia,  Washington  County, to  toit: 

I,  John  A.  Smith,  Clerk  of  the  Circuit  Court 
of  the  District  of  Columbia,  for  the  County  of 
Washington,  hereby  certify  that  the  aforegoing 
is  a  full  and  perfect  transcript  of  all  the  pro- 
ceedtDgs  had  in  the  said  court,  in  the  said  case 
at  Tkma$  Swing,  Jr.,  against  David  Taylor, 
IB  appears  frcnn  the  minutes  of  the  proceedings 
of  Mid  court. 

In  testimony  whereof,  I  have  hereunto  sub- 
scribed my  name,  and  affixed  ttie  seal  of  said 
court,  this  10th  December,  1858. 

[SB&L.]  JRO.  A.  Shith.  Clerk. 

Mr.  GiMfJuMiee  Taney  delivered  the  opin- 
ion trf  the  court: 

It  appears  in  tlUs  case,  that  a  suit  was 
brought  in  the  Circuit  Court  of  the  United 
States  for  Washington  County,  in  the  District 
of  Columbia,  by  Thomas  Ewing,  Jr.,  against 
David  Taylor,  to  recover  a  sum  of  money 
which  he  alleged  to  be  due  to  him,  upon  a  con- 
tract wluch  Is  set  forth  in  the  proceedings,  and 
also  tat  services  rendered  to  Taylor  at  nis  in- 
stance and  request. 

The  writ  issued  on  the  4th  of  October.  1862, 
returnable  to  the  October  term,  which  began  on 
the  third  Monday  of  the  same  month.  And  at 
the  time  of  issuing  the  writ,  the  pluntiff  flled 
HowAiD  14.  U.  S..  Book  14. 


his  declaration  containing  the  usual  money 
counts,  and  also  an  affidavit  stating  the  amount 
due,  and  the  nature  of  his  clidm;  that  the  debt 

was  contracted  in  Washington  County,  in  the 
District  of  Columbia,  and  that  Taylor,  being 
then  in  said  county  and  district  was  about  to  re- 
move from  it,  and  remove  his  property,  rights 
and  credits,  in  order  to  avoid  the  payment  of 
this  debt. 

ThemarrtiBl  arrested  Taylor,  and  made  his 
return  upon  the  writ  "  Cepi  in  jail;"  and  there- 
upon Taylor  appeared  in  court,  in  the  cusljsdy 
of  the  laarsbaf,  and  by  his  counsel,  moved  for 
leave  to  appear  on  common  bail.  But  the 
courtrefused  to  permit  him  to  appear  and  to 
discharge  him  from  custody,  until  he  should 

S've  bait  to  the  amount  of  the  debt  sworn  to  in 
e  affidavit  of  the  plaintiff.  Taylor  then  moved 
for  leave  to  appear, upon  giving  bait  in  the  sum 
of  one  hundred  and  thirty-three  dollars  thirty* 
three  and  a  third  cents,  claiming  that  he  was 
entitled  to  be  discharged  upon  giving  bail  to 
that  amount,  under  the  Act  of  Assembly  of 
Maryland  of  1715.  which  Act.  together  with 
the  other  laws  of  Maryland  in  force  when  the 
United  *8tates  assumed  Jurisdiction  over[*12 
this  district,  were  adopted  by  Congress  as  the 
laws  of  Washington  County. 

But  the  Circuit  Court  adhered  to  its  decision, 
and  refused  to  permit  the  party  to  appear, 
without  giving  bait  to  the  amount  claimed  in 
the  plaintiff's  affidavit. 

Upon  this  state  of  the  case,  Taylor  moves  for 
a  rule  on  the  Judges  of  the  Ciniuit  Court  to 
show  cause  why  a  mandamus  diall  not  be 
issued  from  this  court,  commanding  the  Judges 
of  the  Circuit  Court  to  permit  Taylor  to  appear 
to  the  above-mentioned  suit  on  common  bail, 
in  order  that  he  may  be  discharged  from  the 
custody  of  the  marshal ;  and  failing  that  motion, 
then  to  show  cause  why  he  should  not  be  per- 
mitted to  appear,  upon  giving  bail  to  the 
amount  of  one  hundred  aud  thlrty-threedollai* 
and  thirty-three  and  one  third  cents,  under  the 
provisions  of  the  Maryland  law. 

According  to  the  established  practice  of  this 
court,  a  rule  of  this  kind  Is  not  granted  as  a 
matter  of  course,  and  the  inferior  court  is  never 
called  on  to  show  cause,  unless  a  case  is  pre- 
sented which  prima  fade  requires  the  Inter- 
position of  this  court.  It  was  so  settled  in  the 
rase  of  Th^  Postnuuter-Oenerai  v.  Trig,  Ad- 
ministrator of  Beeim;  11  Pet.,  178. 

We  proceed,  then,  to  inquire  whether  such 
a  case  has  been  presented  to  suppwt  this 
motion. 

The  proceedings  by  which  Taylor  was  ar- 
rested and  held  in  custody,  were  under  the  Act 
of  Congress  of  August  Ist,  1842  (5  Stat,  at 
Large,  498).  This  Act  provides  that  no  person 
shall  be  held  to  bail  in  any  suit  in  the  District 
of  Columbia,  unless  upon  such  an  affidavit  as 
is  de8crtl)ed  In  the  law,  which  must  be  flled 
previously  to  the  issuing  of  the  writ. 

It  is  insisted,  on  behalf  of  Taylor,  that  he 
was  entitled  to  his  discharge  from  custody  upon 
entering  an  appearance  by  his  attorney  to  the 
suit,  b«»use.  as  he  alleges,  the  affidavit  filed 
in  the  suit  dues  not  conform  to  the  providons 
of  the  Act  of  Congress,  and  therefore  was  not 
sufficient,  under  that  law,  to  JusUfy  the  court 
in  demanding  bail. 

But  that  Is  a  queation  which  this  court  cannot 
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constder.  The  Act  of  Congress  provides  that 
the  aulBciency  of  the  alfldavil  to  hold  to  bail, 
and  the  amount  of  bail  to  be  given,  shall,  upon 
application  of  the  defendant,  oe  decided  by  the 
court  in  term  time,  and  by  a  single  judge  in  va- 
cation. In  decidlng^  upon  the  application  to 
discharge  Taylor  from  uie  custody  of  tiie  mar- 
shal,the  court  must  neceBsarily  have  considered 
and  interpreted  the  Act  of  Congress,  as  well  as 
the  affidavit,  and  determined  whether  the  affi- 
davit was  sufficient  or  not.  And  certainly,  even 
in  England,  the  King's  Bench  never  claimed 
or  Aercised  the  powo"  to  issue  a  mandamua  to 
an  inferior  court  of  record,  commanding  it  to 
13*]  *re7eTse  its  judgment,  in  a  matter  where 
the  law  authorized  it  to  judge.  Id  the  case  be- 
fore uB,the  power  of  deciding  on  the  sufficiency 
of  the  affidavit,  and  the  amount  of  bail,  is  a 
part  of  the  judicial  power  cf  the  court.  It  has 
exercised  this  power,  and  passed  its  judgment. 
We  do  not  mean  to  say  that  this  judgment  is  in 
any  respect  erroneous.  But  assuming  it  to  bv 
so,  this  court  cannot,  by  TnaTidamut, command 
them  to  reverse  it.  The  writ  has  never  been 
extended  so  far.  nor  ever  used  to  control  the 
discretion  and  judgment  of  an  inferior  court 
of  record  acting  within  the  scope  of  its  ju- 
dicial authority.  There  is  no  ground,  there- 
fore, for  the  rnlo  under  Uie  Act  of  Congresa. 

The  application  under  the  Itfaryland  Act  of 
1715,  is  equally  untenable.  The  provision  in 
that  Act  relied  on  in  support  of  the  motion, 
was  never  held  in  Maryland  to  apply  to  any- 
thing but  the  bail  bonds  to  be  taken  by  the 
sheriff  in  certain  cases,  and  never  influenced  the 
decision  of  the  courts  as  to  the  amount  of  bail 
to  be  required  when  the  defendant  was  brought 
into  court.  But  it  is  unnecessary  to  speak  of 
that  Act,  or  of  the  construction  it  received  In 
the  courts  of  Maryland,  because  the  right  of 
the  plaintiff  in  the  Circuit  Court  to  demand  bail 
depends  altogether  upon  the  Act  of  Congress. 
And  if  there  is  any  discrepancy  between  this 
Act  and  the  Act  of  Assembly  of  171S,  the  Act 
of  Congress  must  govern,  and  is  a  repeal  pro 
ianto  of  the  Maryland  law. 

The  Tvleto  thm  eaum  it  therefore  ttfiued. 
Cited— 7. Wall.,  8B6;  U  Otto,  m 


THOMAS  MOORE,  Executor  of  Richabd 
Ebu,  PttUntiffin  Errcr, 

V. 

THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS. 

Illinois  statute  for  punishment  of  offense  of  har- 
boring OT  secreting  fugitite  slave,  not  in  con- 
flict  with  U.  8.  Const,  or  lates.  * 

A  State,  under  Its  senenil  and  admitted  power  to 
doflne  and  punish  offenses  asslnst  Its  own  peace 
and  policy,  may  repel  from  it»  borders  an  unao- 
cvptHbtu  population,  whether  paupers,  orimlnats, 
fuKltivefl  or  liberated  slaves;  and  consequently, 
may  punish  her  cltlzeos  and  others  who  thwart 
this  policy,  by  harboring,  secreting-,  or  In  any  way 
asslstioff  euiib  f uKltlves. 

It  Is  no  objection  to  such  lesislBtlOQ  that  the  of- 
fender may  be  liable  to  puauhment  undertbe  Act 
of  CODffreas  for  the  same  acts,  when  Injurious  to 
the  owner  of  tbo  fugitive  slave. 


ThecBeeofPrlgg  7.  The  Commonwealth  of  Petm- 
sylvanla,  16  Peters,  530,  presented  the  followliig 
questions,  which  were  decided  by  the  court : 

1.  That  under  and  In  virtue  of  the  Constitution 
of  the  United  States  the  owner  of  a  slave  isclotlied 
with  entli^  authority  In  every  State  In  the  nnloa, 
to  seize  and  recapture  hia  slave,  wherever  he  cao 
do  It  without  illegal  violence  or  a  breach  of  the 
peace. 

S.  That  the  govemmeiit  of  the  United  Sutea  li 
clothed  with  appropriate  authority  and  functions 
to  enforce  the  delivery,  on  clatm  of  the  owner,  tnd 
has  properly  ejierclsed  It  in  the  Act  of  Congrirss  of 
Kth  February,  ITflS. 

•3.  That  any  state  law  or  reirulatlon  which  r*M 
Interrupts,  Impedes,  limits.  embarraMwe.  delan 
or  postpones  the  ri^bt  of  the  owner  to  the  Immedi- 
ate  po^ssion  of  the  slave,  and  the  Immediate  ooo- 
msnd  of  his  service,  is  void. 

This  court  has  not  decided  that  state  leirMatton 
In  aid  of  the  claimant,  and  which  does  not  directly 
nor  Indirectly  delay,  impede  or  frustrate  the  mas- 
ter In  the  exercise  of  bis  rlffht  undo-  the  Coiutlta- 
tlon,  or  la  pursuit  of  hto  remedy  given  by  the  Act 
of  Conffreas.  is  void. 

THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  State  of  Illinois,  by  a  writ 
of  error  issued  under  the  35th  section  of  the 
Judiciary  Act. 

The  section  of  the  law  of  Illinois  under 
which  Eels  was  indicted  in  1642  and  the  facts 
in  the  case  are  set  forth  in  the  opinion  of  (be 
court,  and  need  not  be  repeated.  The  court 
before  which  he  was  tried,  fined  him  four 
hundred  dollara,  and  the  Supreme  Court  of 
IlHnoiB  affirmed  the  judfpnent.  The  case  ia 
reported  in  4  Scammon's  Rep.,  496. 

It  was  argued,  in  this  court,  by  Mr.  CHmo 
for  the  plaintiff  in  error,  and  a  printed  argu- 
ment filed  bv  Mr.  Dixon  on  the  same  side; 
and  by  ilTr.  Shields  for  the  defendant  in  er- 
ror, who  filed  a  printed  argument  prepared  by 
Mr.  MeDon^all,  Attom^-Oeneral  of  Il- 
linois. 

The  arguments  urged  by  the  counsel  for  the 
plaintiff  in  error,  in  order  to  diowthat  tlie  law 
of  Illinois  was  void,  were — 

1.  That  the  Act  of  Congress,  passed  in  ITOS, 
was  constitutional ;  that  the  power  of  legielat> 
ing  upon  the  subject  of  fugitive  slaves  ou^t 
to  oe  Tested  in  Congress;  that  the  Act  had  been 
declared  to  be  constitutional  by  the  following 
authorities:  16  Peters,  620  «69.y  9  Johns.,  67: 
12  Wendell.  311;  2  Pick..  11;  6  Sergeant  & 
Rawie,  62;  2  Wheeler's  Crim.  Cases,  594. 

2.  That  the  power  was  vested  exclusively  in 
Congress,  and  if  there  was  an  omisdon  to  leffiS' 
late,  silence  was  as  demonstrative  of  its  will  as 
express  le^lation.  (5  Wheat.,  1,  SI,  9S:  16 
Pet.,  617  etseg.) 

8.  That  admitting  the  power  to  be  concur- 
rent, its  exercise  by  Congress  supersedes  all 
slate  legislation.  (1  Kent,  880,  891 ;  1  Story's 
Com.  on  Con.,  sees.  487  to  443;  12  Wend.,  316, 
825;  1  Pet.  Con.  Rep.,  429:  4  id..  41 4-4 15; 8 
Wheel.  Crim.  Cas.,  594;  5  Wheat..  21, 24.  86, 
70,  75;  14  Wend.,  532-6;  16  Pet.,  617.  616.) 

4.  The  Act  of  Confress  of  1793,  and  the  law 
of  Illinios,  conflict  with  each  other. 

5.  Two  laws  legislating  over  the  same  of- 
fense, cannot  exist  at  the  same  time. 

6.  If  so,  the  law  of  Illinois  must  give  way. 
It  was  particularly  pressed  upon  the  court 

by  Mr.  Chase,  that  this  court  hed  decided,  in 
the  case  of  Higg  t.  Pentujfhania,  16  Pet,  539. 
that  all  state  legidation  upon  the  subject  of 
fugitive  *BlaTes  was  void,  whether  pro- 1*15 
f easing  to  be  in  aid  of  the  tegfelatioa  of  Ooa- 
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jrrtM,  or  independent  of  it,  was  void;  and  he 
claimed  the  benefit  of  that  decision. 

The  counsel  for  the  defendant  in  error  com- 
mented on  the  various  positions  above  men- 
tioned; and  ibe  following  extract  from  the 
brief  shows  (he  principal  ground  relied  upon 
to  iodicate  the  state  law: 

The  case  just  cited,  Houston  v.  Moore,  5 
Wbealon,  leads  directly  to  the  queetion,  what 
» the  particular  power  exercised  by  the  State 
ia  the  praeiit  inBtance;  whence  derived,  and 
what  ue  design  and  mode  of  its  operation. 
And  it  may  be  as  well  here  to  remark,  that  it 
is  ootal<me  in  the  light  of  an  Act  in  aid  of  the 
Illation  of  Congress,  that  this  law  is  to  be 
conridered.  The  question  before  this  court  is 
one  of  power — of  power  in  the  State  to  legis- 
Uleio  the  particular  manner.  If  the  power 
exists  in  the  State,  no  matter  from  whence  de- 
nved,  the  validity  of  the  law  cannot  be  ques- 
tioned. 

It  is  now  contended  that  the  power  in  ques- 
tion belongs  to  the  States  In  virtue  of  their  orig- 
inal and  unsurrendered  sovereignty;  in  virtue 
of  those  great  conservative  powers  which  all 
governments  must  have,  exercise  and  mnin- 
taia  for  their  own  protection  and  preservation; 
powers  which,  in  the  language  of  Mr.  Madison 
(Federalist,  No.  45),  "extend  to  all  the  objects 
which,  io  the  ordinary  course  of  affairs,  con- 
cern the  lives,  liberties  and  properties  of  the 
people,  and  the  internal  order,  improvement 
and  prosperity  of  the  State." 

"In  Th4  (Sty  of  New  York  v.  Miln,  11  Pet., 
189,  the  court  say,  "that  a  state  has  the  same 
undeniable  and  unlimited  jurisdiction  over 
all  persons  and  things  within  its  territorial 
limits  as  any  foreign  nation,  when  that  juris- 
diction is  not  surrendered  or  restrained  by  the 
Constitution  of  the  United  States,"  &c. 

It  has  been  before  remarked,  that  slavery 
exists  to  a  limited  extent  in  the  State  of  Illinois; 
neverUMJess,  It  lathe  settled  poller  of  the  State 
to  discourage  the  Institution,  as  also  a  free  ne- 
no  population.  By  numerous  acts  of  legis- 
hiion.  before  and  since  the  present  Constftu- 
tion,it  has  been  made  penal  to  introduce  negroes 
from  other  states,  except  upon  severe  condi- 
tions. Negroes  have  been  and  continue  to  be 
regarded  as  constituting  a  vagabond  popula- 
tion; and  to  prevent  their  influx  into  the  State, 
restrictive  laws  have  been  from  time  to  time 
passed.  In  connection  with  this  regulation  is 
to  be  foftnd  the  law  Id  question,  prohibiting 
penons  within  the  Stale  from  harboring  or 
secreting  fugitive  negro  slaves.  The  question 
whether  a  state  may  not  prohibit  its  citizens 
from  harboring  or  protecting  felons,  fugitives 
frmDotbeTCountiies,  is  the  same  with  this.  It  is 
16*]  posrible  *that  some  new  stale  might  be- 
come a  oountry  of  refuge  for  the  accused  and 
con  rioted  outcasts  of  older  and  stronger  gov- 
ernments; would  that  state  be  compelled  to  re- 
ceive and  welcome  the  moral  pestllencef  Cer- 
tainly not;  the  right  of  self-preservation,  neces- 
sary to  all  governments,  would  justify  any  act 
nonircd  to  repel  them  from  her  borders. 

It  was  upon  this  principle,  as  a  sovereisn 
power  in  the  State,  that  this  court  sust^ed  the 
law  of  New  York,  intended  to  prevent  the  in- 
fiux  of  a  pauper  and  vagabond  population  at 
the  port  of  New  York.  {pUy  of  Hew  York  v. 
-KIa,  11  Pet.,  143.)  In  which  case  the  court 
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says:  "We  think  it  as  competent  and  a»  nec- 
Mwary  for  a  state  to  provide  precautionary 
measures  against  the  moral  pestilence  of  pau- 
pers and  vagabonds  and  possibly  convicts,  as 
it  is  to  guard  against  the  physical  pestilence 
which  may  arise  from  unsound  and  infectious 
articles  imported,  or  from  a  ship  the  crew  of 
which  may  be  laboring  under  an  infectious 
disease." 

It  was  in  favor  of  this  same  power  that  the 
court,  in  Prigg  v.  Beniuifitania,  16  Pet.,  625, 
qualify  the  general  terms  of  their  opinion.  "To 
guard,  however,  against  any  possible  miscon- 
struction of  our  views,  it  is  proper  to  state 
that  we  aro  by  no  means  to  be  understood,  in 
any  manner  whatsoever,  to  doubt  or  to  interfere 
with  tbe  police  power  belonging  to  the  States, 
in  virtue  of  their  general  sovereignty,"  &c. 

The  State  may  arrest,  restrain,  and  even  re- 
move from  its  borders,  the  fugitive  slave,  and 
BO  long  as  the  rights  of  tbe  owner  are  not  inter- 
fered with.it  is  a  constitutional  exercise  of  pow- 
er. If,  then,  the  greater  power  exists,  ttiat 
over  the  person  of  the  slave,  for  the  purpose  of 
police,  certainly  tbe  lesser  power,  that  over  tbe 
citizen,  preventing  him  from  harboring,  secret- 
ing or  protecting  the  slave,  for  like  purposes  of 
police  will  not  be  denied. 

It  will  be  perceived  that  this  view  of  the  case 
settles  the  point  made  in  the  opposing  argu- 
ment, that  tbe  law  of  Illinois  is  a  violation  of 
the  federal  and  state  Constitutions,  which  pro- 
hibit two  punishments  for  one  offense.  A 
legal  offense  is  the  breach  of  a  law.  Eels,  in 
harboring  a  fugitive  slave,  violated  a  law  of 
this  State,  1^  interfering  with  Its  internal 
policy.  He  also  violated  a  law  of  Congress, 
by  interfering  with  the  rights  of  the  slave  own- 
er secured  by  the  Constitution.  The  one  act 
constitutes  two  distinct  offenses  against  tbe 
several  laws  of  distinct  jurisdictions.  Within 
the  same  jurisdiction  one  act  frequently  consti- 
tutes several  ofTenses,  as  in  the  familiar  cases 
of  assaults,  libels  and  other  personal  injuries, 
which  are  offenses  against  the  persons  injured, 
and  at  the  same  time  offenses  against  the  gov- 
ernment; and  the  different  offenses  may  be  sep- 
artely  tried,  *and  separately  punished.  [*17 
Tbe  constitutional  provision  is  not,  that  no 
person  shall  be  subject,  for  the  same  act,  to 
be  twice  put  in  jeopardy  of  life  or  limb;  but 
for  tbe  same  offense,  the  same  violation  of  law, 
no  person's  life  or  Umb  ^titX  be  twice  put  in 
jeopardy. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  indicted  and  con- 
victed  under  the  Criminal  Code  of  Illiniris  for 
"  harboring  and  secreting  a  negro  slave."  The 
record  was  removed  by  writ  of  error  to  the  Su- 
preme Court  of  that  State;  and  it  was  there 
contended,  on  behalf  of  the  plaintiff  in  error, 
that  the  judgment  and  conviction  should  be  re- 
versed, because  the  statute  of  Ulinois,  upon 
which  the  indictment  was  founded,  is  void, 
by  reason  of  its  being  in  conflict  with  that  ar- 
ticle of  the  ConstHuuon  of  the  United  States 
which  declares  "  that  no  person  held  to  labor 
or  service  In  one  state,  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence  of 
any  law  or  regulation  thnein,  be  discharged 
from  Bucb  service  or  labor,  but  shall  be  deliv- 
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ered  up  on  claim  of  the  party  to  whom  Buch 
labor  niaf  be  due."  Ana  also,  because  said 
statute  is  in  conflict  with  the  Act  of  Congress 
on  the  same  subject. 

That  this  record  presents  a  case  of  which 
this  court  hag  JiiriaaictioQ  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  is  not  du- 
puted. 

The  statute  of  Illinois,  whose  Talidity  is 
called  in  queailon,  is  contained  in  the  I40tii 
section  of  the  Criminal  Code,  and  is  as  follows: 
"  If  any  person  shall  harbor  or  secrete  any  ne- 
^ro,  mulatto  or  person  of  color,  the  same  be- 
ing a  slave  or  servant  owing  service  or  labor 
to  any  other  persons,  whether  they  reside  in 
this  State  or  in  any  other  state  or  territory  or 
district,  within  the  limits  and  under  the  juris- 
diction of  the  United  States,  or  shall  in  any 
wise  hinder  or  prevent  the  lawful  owner  or 
owners  of  such  slaves  or  eervants  from  retak- 
ing them,  in  a  Uwful  manner,  every  such  per- 
son so  offending  ahatt  be  deemed  guilty  of  a 
misdemeanor,  and  fined  not  exceeding  five 
hundred  dollars,  or  imprisoned  not  exceeding 
six  months." 

The  bill  of  indictment,  framed  under  this 
statute,  contaioB  four  counts.  The  first  charges 
that  "Richard  Eels,  a  certain  negro  slave,  ow- 
ing service  to  one  C.  D. ,  of  the  State  of  Mis- 
souri, did  unlawfully  secrete,  contrary  to  the 
form  of  the  statute,"  Ac. 

2.  That  he  harttored  the  same. 

8.  For  unlawfully  secreting  a  negro  owing 
labor  in  the  State  of  Missouri  to  one  C.  D.. 
which  said  negro  had  secretly  fled  from  said 
Slate  and  from  said  C.  D. 

4.  For  unlawfully  preventing  C.  D. ,  the 
1 8*1  lawful  owner  of  said  •slave,  from  retak- 
ing mm  in  a  lawful  manner,  by  secreting  the 
said  negro,  contrary  to  the  form  of  the  statute, 
&c. 

In  view  of  this  section  of  the  Criminal  Code 
of  Illinois,  and  this  indictment  founded  on  it, 
we  are  unable  to  discover  anything  which 
conflicts  with  the  provisions  oi  the  Constitu- 
tion of  the  United  States  or  the  legislation  of 
Congress  on  the  subject  of  fugitives  from  la- 
hor.  It  does  not  interfere  in  any  manner  with 
the  owner  or  claimant  in  the  exercise  of  his 
right  to  arrest  and  recapture  his  slave.  It  nei- 
ther interrupts,  delays  or  impedes  the  right 
of  the  master  to  immediate  possession.  It 
gives  no  immunity  or  protection  to  the  fugi- 
tive against  the  claim  of  his  master.  It  acu 
neither  on  the  master  nor  his  slave;  on  his  right 
or  his  remedy.  It  prescribes  a  rule  of  conduct 
for  the  citizens  of  Illinois.  It  is  but  the  exer- 
cise of  the  power  which  every  State  Is  admit- 
ted to  poswss,  of  defining  offenses  and  pun- 
ishing offenders  against  its  laws.  The  power 
to  make  municipal  reflations  for  the  restraint 
and  punishment  of  cnme.  for  the  preservation 
of  the  health  and  morale  of  her  cimens,  and  of 
the  public  peace,  has  never  been  surrendered 
by  the  States,  or  restrained  by  the  Constitution 
of  the  United  Slates.  In  the  exercise  of  this 
power,  which  has  been  denominated  the  police 
power,  a  state  has  a  right  to  make  il  a  penal 
offense  to  introduce  paupers,  criminals  or  fu- 
ritlve  slaves  within  their  borders,  and  punish 
those  who  thwart  this  policy  harboring, 
concealing,  or  secreUng  such  persons.  Some 
of  the  at^ea,  cotenninotu  with  those  Mrbo  tol- 
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erate  slavery,  have  found  it  necessary  to  pro- 
tect themselves  against  the  infiux  either  of  lib- 
erated or  fugitive  slaves,  and  to  repel  from 
their  soil  a  population  likely  to  become  biu^ 
densome  and  injurious,  either  as  paupers  or 
criminals. 

Experience  has  shown,  also,  that  the  results 
of  such  conduct  as  that  prohibited  by  the  rist- 
ute  in  question  are  not  only  to  demoralize  their 
citizens  who  live  in  daily  and  open  disreittnl 
of  the  duties  imposed  upon  them  by  the  Con- 
stitution and  laws,  but  to  destroy  the  har- 
mony and  kind  feelings  which  should  exist  b^ 
tween  citizens  of  this  Union,  to  create  border 
feuds  and  bitter  animosities,  and  to  caon 
breaches  of  the  peace,  violent  assaults,  rioti 
and  murder.  No  one  can  denv  or  doubt  the 
right  of  a  state  to  defend  Itself  against  erils 
of  such  magnitude,  and  punish  those  who  per- 
versely ptmlst  In  conduct  which  {mmotes 
them. 

As  this  statute  does  not  impede  the  master  in 
the  exercise  of  his  rights,  so  neitlier  does  it  in- 
terfere to  aid  or  assist  him.  If  a  state,  in  the 
exercise  of  ila  legitimate  powers  in  promolioo 
of  its  policy  of  excluding  an  unacceptable 
population,  should  thus  indirectly  benefit  the 
master  of  a  fugitive,  no  one  has  a  right  to 
"complain  that  it  has,  thus  far  at  least,  [*19 
fulfilled  a  duty  assumed  or  imposed  by  iu 
compact  as  a  member  of  the  Union. 

But  though  we  are  of  opinion  that  such  is 
the  character,  policy  and  intention  of  the  stat- 
ute in  question,  and  that  for  this  reason  alone 
the  power  of  the  State  to  make  and  enforce 
such  a  law  cannot  be  doubted,  yet  we  would 
not  wish  it  to  be  inferred,  by  any  implicuion 
from  what  we  have  said,  that  »nj  tegiuaUw  of 
a  state  to  aid  and  assist  the  claimant,  and 
which  does  not  directly  nor  indirectly  delay, 
impede  or  frustrate  the  reclamation  oi  a  fi^- 
tive.  or  interfere  with  the  claimant  in  the  pros- 
ecution of  bis  other  remedies,  is  necessarily 
void.  This  question  has  not  been  before  w 
court,  and  cannot  be  decided  in  antidpaUon  of 
future  cases. 

It  has  been  urged  tiiat  this  Act  Is  v<M,  as 
it  subjects  the  delinquent  to  a  doable  ihui- 
ishment  for  a  single  offense.  But  we  think 
that  neither  the  fact  assumed  in  this  proposi- 
tion, nor  the  inference  from  it,  will  be  found 
to  be  correct.  The  offenses  for  which  the 
fourth  section  of  the  Act  of  12th  February, 
1798.  subjects  the  delinquent  to  a  fii^  of  Ave 
hundred  dollars,  are  different  in  many  respect* 
from  those  defined  by  the  Statute  <n  lUmoiB. 
The  Act  of  Congress  contemplates  recspUire 
and  reclamation,  and  punishes  those  who  io- 
terfere  with  the  master  in  the  exercise  of  tbts 
right — first,  by  obstructing  or  hindering  the 
claimant  in  his  endeavors  to  seize  and  arrest 
the  fugitive;  second,  by  rescuing  the  fugi- 
tive when  arrested ;  and  Uiird,  by  harboring  or 
concealing  him  after  notice. 

But  the  Act  of  Illinois,  having  for  its  object 
the  prevention  of  the  immigration  of  such  per- 
sons, punishes  the  harboring  or  secretiDg  ne- 
gro slaves,  whether  domestic  or  foreign,  sod 
without  regard  to  the  master's  demre  either  to 
reclaim  or  abandon  them.  The  fine  imposed 
is  not  given  to  the  master,  as  the  party  Injured, 
bat  to  the  St^,  as  a  penalty  for  disobedieoce 
to  its  laws.  And  if  the  fine  inflicted  by  Ibe 
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Ad  of  Congren  had  been  made  recoverable  by 
iDdictment.  the  offense,  as  stated  in  any  one 
of  the  counts  of  the  bill  before  us,  would  not 
)mn  rapported  such  an  indictment.  Even  the 
bst  count,  which  charges  the  plaintiff  in  error 
with  "unlawfully  preventing  C.  D.,  the  law- 
fol  owDtf,  from  retaking  the  negro  slave,"  as 
it  doei  not  all^  notice,  does  not  describe  an 
offense  pnnisli^le  by  the  A.ct  of  Congress. 

But  admitting  that  the  plaintiff  in  error  may 
be  liable  to  an  action  under  the  Act  of  Con- 
ffm,  for  the  same  acts  of  harboring  and  pre 
venting  the  owner  from  retaking  his  slave,  it 
does  not  follow  that  he  would  be  twice  punish- 
ed for  ttie  same  offense.  An  offense,  in  its  le- 
al signiflcatton,  means  the  transgr^on  of  a 
Uv.  A  man  may  be  compelled  to  make  repara- 
20*1  lion  in  damages  *to  the  injured  party, 
tod  he  liable  also  to  punishment  for  a  breach 
ofthepablic  peace,  in  omsequence  of  the  same 
Mt:  and  may  be  said,  in  common  parlance,  to 
be  twice  punished  for  the  same  offense.  Every 
citizen  of  the  United  States  is  also  a  citizen  of 
B  BUte  or  territory.  He  may  be  said  to  owe 
Bllegiance  to  two  sovereigns,  and  may  he  liable 
to  punishment  for  an  infraction  of  the  laws  of 
dlber.  The  same  act  may  be  an  offense  or 
tnasereeBkm  of  the  laws  of  both.  Thus,  an 
HHtUt  upon  the  Marstial  of  the  United  States, 
ud  hindering  him  in  the  execution  of  legal 
procesB,  is  a  high  offense  against  the  United 
Ststea.  for  which  the  perpetrator  is  liable  to 
poDishment;  and  the  same  act  may  be  also  a 
gross  breach  of  the  peace  of  the  state,  a  riot, 
BMult,  or  a  murder,  and  subject  the  same  per- 
m  to  a  punishment,  under  ute  stats  laws,  for 
a  nisdraneanor  or  felony.  That  either  or  both 
may  (if  they  see  fit)  punish  such  an  offender, 
cannot  be  doubted.  Yet  it  cannot  1>e  truly 
tfcrred  tliat  the  offender  has  been  twice  pun- 
ished for  the  same  offense;  but  only  that  by  one 
■ct  he  has  committed  two  offenses,  for  each  of 
which  he  is  justly  punishable.  He  could  not 
{dead  Uie  punishment  by  one  in  bar  to  a  con- 
vidion  by  the  other;  conaequentfy,  this  court 
has  decided,  in  the  case  of  Air  v.  The  State  of 
Ohio,  5  How..  483,  that  a  state  may  punish  the 
offense  of  uttering  or  passing  false  coin,  as  a 
dkeat  or  fraud  practiced  on  its  citizens;  and  in 
the  case  of  The  United  JBtatee  v.  Marigold,  9 
iiow.,  S60,  that  Congreas,  in  the  proper  exer- 
CMe<rf  its  authivity.  m^y  punish  toe  same  act 
M  an  flense  against  the  United  Sutes. 

It  has  been  ui^ed,  in  the  argument  on  behalf 
of  the  plaintiff  in  error,  that  an  affirmance  of 
tlie  jodgmrat  in  this  case  will  conflict  with  the 
deCHHW  of  this  court  in  the  case  of  F*igg  v. 
Tke  0»mmontee<Uth  of  Penngylvania,  16  Pet., 
MO.  This,  we  think,  is  a  mistake. 

The  queBtioos  presented  and  decided  in  that 
case  dilierod  entirely  from  those  which  affect 
tbepreseot.  Prigg.  with  full  power  and  au- 
thwity  from  the  owner,  had  arrested  a  fugitive 
slave  in  Pennsylvania,  and  taken  her  lo  her 
tnutei  in  Maryland.  For  this  be  was  indicted 
ud  convicted  under  a  Statute  of  Pennsylvania, 
naUng  it  a  felony  to  take  and  carry  away  any 
VBfto  or  mulatto  for  the  purpose  of  detainii^ 
(bemaadavea. 

Ttie  following  questions  were  presented  by 
Uw  case  and  decided  by  the  oourt: 

1.  That,  noder  and  m  virtue  of  the  Coiull- 
tntioa  of  the  United  Statea,  the  owner  of  a 
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slave  is  clothed  with  entire  authority,  in  everv 
State  in  the  Union,  to  seize  and  recapture  his 
slave,  wherever  he  can  do  it  without  illegal 
violence  or  a  breach  of  the  peace. 

*%.  That  the  government  la  clothed  [*21 
with  appropriate  authority  and  functions  to 
enforce  the  delivery,  on  claim  of  the  owner, 
and  has  properly  exercised  it  in  the  Act  of 
Congress  of  12th  February.  1798. 

8.  That  any  state  law  or  legulatlon  which 
interrupts,  impedes,  limits,  embarrasses,  de- 
lays or  postpones  the  right  of  the  owner  to  the 
Immediate  possession  of  the  slave,  and  the  im- 
mediate command  of  his  service.  Is  void. 

We  have  in  this  case  assumed  the  correctness 
of  these  doctrines;  and  it  will  be  fotmd  that  the 
grounds  on  which  this  case  is  decided  were 
fully  recognized  in  that.  "  We  entertain,"  say 
the  court  (page  635).  "  no  doubt  whatsoever, 
that  the  States,  in  virtue  of  their  general  police 
power,  poaeess  full  jurisdiction  to  arrest  and  re- 
sU^n  runaway  slaves,  and  remove  them  from 
their  borders,  and  otherwise  to  secure  them- 
selves against  their  depredations  and  evil  ex- 
ample, as  they  certainly  may  do  In  cases  of 
idlers,  vagabonds  uid  paupers.  The  rights  of 
the  owners  of  fusitive  slaves  are  in  no  just 
sense  interfered  with  or  regulated  by  such  a 
course;  and  in  many  cases,  the  operations  of 
the  police  power,  although  designea  essentially 
for  other  purposes — for  the  protection,  safety, 
and  peace  of  the  state — may  essentially  pro- 
mote and  aid  the  interests  of  the  owners.  But 
such  regulations  can  never  be  permitted  to  in- 
terfere with  or  to  obstruct  the  jusrrights  of  the 
owner  to  reclaim  his  slave,  derived  from  the 
Constitutlmi  (tf  the  United  States,  or  with  the 
remedies  prescribed  Congress  to  aid  and  en- 
force the  same." 

Upon  these  grounde,  w  aire  of  opinion  thai 
&IS  Act  <ff  IlUnoie,  upon  vhieh  thu  indictment  ia 
founded,  ie  eonatituUonal,  and  thertfore  e^glrm 
thejvdffmeta, 

Mr.  Justice  MeLeaJi: 

In  the  case  of  Prigg  v.  The  CommonweaUh  of 
Penntylvania,  the  police  power  of  the  States 
was  not  denied,  but  admitted.  This  court  held, 
in  Fbsev.  The  State  of  Ohio,  5  How..  410,  that 
a  person  might  be  punished  under  a  law  of  the 
State  for  passing  counterfeit  coin,  although  the 
same  offense  was  punishable  under  the  Act  of 
Congress;  and  consequently,  lliat  the  convic- 
tion and  punishment  under  the  state  law  would 
be  no  bar  to  a  prosecution  under  the  law  of 
Congress.  In  that  case  I  dissented,  and  gave 
at  large  the  grounds  of  my  dissent. 

As  the  case  now  liefoFe  us  involves  the  same 
principle  as  was  ruled  in  that  case,  I  again  dis- 
sent for  the  reasons  then  given,  and  I  deem  it 
unnecessary  now  to  repeat  them. 

It  is  contrary  to  the  nature  and  genius  of  our 
government,  to  puni^  an  individual  twice  for 
the  same  offense.  Where  the  jurisdiction  is 
clearly  vested  in  the  federal  government,  and 
*an  adequate  punishment  has  Deen  pro-  [*22 
vided  by  it  for  an  offense,  no  state,  it  appears 
to  me.  can  punish  the  same  act  The  assertion 
of  suc^  a  power  involves  the  right  of  a  state  to 
punish  all  offenses  punishable  under  the  Acts 
of  Congress.    This  would  practically  disre- 

C,  if  it  did  not  deaboy,  this  Important 
cb  of  criminal  justice,  dearly  vested  in  the 
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federal  govemment.   The  exercise  of  such  a 

Kwer  by  the  States  would,  in  effect,  be  a  vio- 
ioD  of  the  CoQfltitution  of  the  United  States, 
and  the  Constitution  of  the  respective  States. 
Thej  all  provide  against  a  second  punishment 
for  the  same  act.  It  is  no  Baliafacnon  answer 
to  this,  to  say  that  the  States  and  federal  gov- 
ernment constitate  different  sovereignties,  and 
consequently,  may  each  punish  offenders  un- 
der its  own  laws. 

It  is  true,  the  crimlDal  laws  of  the  federal  and 
and  state  governments  emanate  from  different 
sovereignties,  but  they  operate  upon  the  same 
people,  and  should  have  the  same  end  in  view. 
In  Uiis  respect,  the  federal  govenunent,  though 
sovereign  within  the  limitation  its  powers, 
may,  in  some  sense,  be  considered  as  the  agent 
of  tlie  States,  to  provide  for  the  ^neral  wel- 
fare, by  punishing  offenses  under  its  own  laws 
within  its  jurisdiction.  It  is  believed  that  no 
government,  regulated  by  laws,  punishes  twice 
criminally  the  same  act.  And  I  de^Iy  regret 
tliat  OUT  gOTenimeot  shonld  be  an  exception  to 
a  great  principle  of  action,  sanctioned  by  hu- 
manity and  Justice. 

It  seems  to  me  it  would  be  as  unsatisfactory 
to  an  individual  as  it  would  be  illegal,  to  say  to 
him  that  he  must  submit  to  a  second  punish- 
ment for  the  same  act,  because  it  is  punishable 
as  well  under  the  state  laws,  as  under  (he  taws 
of  the  federal  gowmmeDt.  It  is  true  he  lives 
under  the  of  both  lam;  and  though  he 
might  yield  to  the  power,  he  would  not  be  sat- 
isfied with  the  logic  or  justice  of  the  argument. 
• 

ORDBR. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Illinois,  and  was  aigued  by  coun- 
sel; on  tx>nsideration  whereof i  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
costs. 

ated-18  Wall.,  1T2. 201 ;  7  Otto,  537 ;  10  OttO,  877, 
800  i  1  Woods,  324 ;  1  Hughes,  »8. 6«. 


23»]  •CORNELIUS  KANOUSE,  Plaintiff  in 
Error, 

9. 

JOHN  M.  MARTIN. 

Motion  to  ditmist  writ  qf  error. 

Where  a  motion  was  made  under  tiie  12th  section 
of  the  Judiciary  Act  to  removeacausofromastate 
court  to  the  Circuit  Court  of  the  United  States,  DOt- 
wlthstandinff  which  the  Htate  Court  retained  cog- 
nizance of  the  case,  and  It  was  ultimately  brought 
to  this  court  under  the  26th  section  of  the  Judiciary 
Act,  a  motloD  to  dismiss  It  for  want  of  Jurisdiction 
cannot  bo  sustained.  The  question  wlu  remain  to 
be  decided  upon  the  full  bekTlug  of  the  case. 

AMOTION  was  made  by  Mr.  Martin  to 
dismiss  this  case,  which  was  argued  by  him- 
self and  Mr.  Q»rr. 

The  circumstances  upon  which  the  motion 
was  based,  are  stated  in  the  oj^nion  of  the 
court. 

Mr.  Chief  Justice  Tuey  delivered  the  opin- 
ion of  the  court: 


This  is  a  writ  nf  error,  directed  to  the  Supe- 
rior Court  of  the  City  of  New  York,  and  a  mo- 
tion has  been  made  by  the  defendant  in  errorto 
dismiss  it  for  want  of  jurisdiction. 

The  record  shows  that  a  suit  was  brou^t  by 
the  defendant  In  error  agi^nst  the  plaintiff,  in 
the  State  Court  above  mentioned;  the  fonner 
being  a  citizen  of  New  York,  and  the  httera 
citizen  of  New  Jersey.  The  plaintiff  in  entyr, 
at  the  time  of  entermg  his  appearance  in  the 
State  Court,  filed  his  petition,  stating  the  citi- 
zenship of  the  parties,  and  praying  for  the  re- 
moval of  the  cause  for  trial  into  the  next  Cir- 
cuit Court,  to  be  held  in  the  district  where  the 
said  suit  was  pending;  and,  at  the  same  time, 
offered  good  and  sufficient  security  far  his  enter-  \ 
ing  in  such  court,  on  the  first  day  of  the  session.  | 
copies  of  the  process  against  him,  and  also  for  | 
his  then  appearing  and  entering  special  bail  in 
the  cause.  i 

The  State  Court,  however,  refused  to  permit  ' 
the  cause  to  be  removed;  and  after  the  petiUtMi 
was  filed  and  the  bond  given,  proceeded  in  the 
case,  and  finally  gave  judgment  against  the  | 
plaintiff  in  error  for  the  sum  of  money  men- 
tioned in  the  record.  Various  proceedmgs,  it 
appears,  were  afterwards  had  in  the  appeUale 
courts  of  the  State,  in  relation  to  this  judgment, 
but  the  decision  in  these  courts  was  also  against 
the  plaintiff  in  error;  and  the  judgment  rendered 
in  the  SuperiOT  Court  of  the  City  of  New  York, 
still  remains  there  and  is  in  full  force,  if  that 
court  had  jurisdiction  of  the  case  after  Uie  appli- 
cation to  remove  it 

The  case  then,  as  it  stands  on  the  motion,  is 
this:  The  plaintiff  in  error  claimed  the  right 
to  remove  this  cause  from  the  Slate  Court  to 
the  Circuit  Court  of  the  United  States,  under 
the  13th  section  of  the  Judlclaiy  Act  of  1780. 
The  right  claimed  was  denied  bv  the  Btate 
Court,  which  retained  the  case,  ana  proceeded 
to  give  a  final  judgment  against  him. 

•It  is  therefore  precisely  one  of  the  [*24 
cases  enumerated  in  the  SSth  section  of  the  Act 
of  1789,  in  which  jurisdiction  Is  conferred  upon 
this  court,  and  in  which  the  judgment  of  the 
State  Court  may  be  reviewed  upon  writ  of 
error.  For  the  construction  of  an  Act  of  Uon- 
gress  was  drawn  in  question,  and  the  ded^ 
of  the  court  was  against  the  right  claimed  un- 
der it,  by  the  plaintiff  in  error. 

As  to  the  authority  of  the  Superior  Court  of 
the  Oit^  of  New  York  to  retain  the  case,  and 
the  validity  or  the  UDvalidity  of  its  prooeediogs 
and  judgment,  after  the  motion  to  remove;  that 
question,  according  to  the  practice  of  the  court, 
will  stand  for  hearing  when  the  easels  reached 
in  the  regular  call  of  the  docket. 

But  the  motion  to  ditmi*»,for  wanttffjtmiiic- 
Hon  in  this  court,  u  oveiruled. 

ORDER.  ' 

On  coDsidcratioD  of  the  motion,  madeoo  a 
prior  day  of  the  present  term  of  this  court,  to 
dismiss  this  writ  of  error,  and  of  the  argameoi 
of  counsel  thereupon  had,  as  well  in  support  of 
as  against  the  motion,  it  la  now  hereordered  by  i 
the  court,  that  the  said  motion  be,  and  the  nne 
is  hereby  overruled. 

S.C.,  IS  How.,  106. 

Cited-19  Wall..  224;S1  Wall.,  862;  &  Otto.  M: 
S  Otto,  642;  J2  Otto.  130;  1  Diss.,  UTi ;  2  Bbs.,  IH;  ■ 
Blatohf .,  lU,  880 ;  1  4bb.  U.  8.,  8S6;  8  DUL,  881. 
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Ee^Mris  WILLIAM  MANY. 

MtndamoB  wiU  net  He  to  compel  Oireuit  Court  to 
d^Moet  inketlj/  to^Mn  it»  judicial  diteretion. 

Where  tbere  wua  blank  In  the  record  of  the  Cir- 
cuit Court  Id  the  taxation  of  the  coats  recovered 
the  plaintiff,  and  the  judgment  being  affirmed  by 
tUi  court,  a  mandate  with  the  same  blank  went 
down  to  the  Clrouit  Court ;  and  a  motion  was  there 
mada  to  open  the  uri^lnal  Judgment  for  the  pui^ 
pon  of  tailng  the  ooets,  wtuoh  motion  was  refused 
Dj  the  floun.  such  refusal  cannot  be  reached  by  a 
mandamuM  from  this  court. 

The  refusal  of  the  court  was  not  a  ministerial  act, 
bat  an  exercise  of  Judicial  diseretlon.  This  court 
oouM  Issue  a  mandatnus  for  the  Clrouit  Court  to 
proceed  to  Judgment,  but  such  a  writ  would  not  be 
appropriate  to  the  present  case. 

MR.  CHIEF  JUSTICE  Ta&ey  delivered 
the  opinion  of  court : 
A  motion  has  been  made  for  a  rule  on  the 
District  Judge  of  the  Massachusetts  District,  to 
■how  cause  why  he  should  not  proceed  to  adju- 
dicate and  allow  the  petitioner  s  costs  in  an  ac- 
tioD  at  law  in  the  Circuit  CourL  The  rule  Is 
moved  for  upcoi  Ibe  District  Judge,  because  he 
time  was  holding  the  Circuit  Court  when  the 
decision  was  made  which  has  given  rise  to  this 
^plication. 

The  case  Is  this:  Many  recovered  a  judg- 
25*]  ment  in  the  Circuit  *Court  for  the  Dis- 
akxol  Massachusetts  against  Siztir  and  others, 
tot  the  infringement  of  a  patent  right.  The 
judgment  was  entered  in  the  following  words: 

"li  Is  thereupon  considered  by  the  court, 
tliat  the  said  WUliam  V.  Alany  recover  against 
the  said  George  W.  and  Henrv  Hizer  the  sum 
of  seventeen  hundred  and  thuty-three  dollars 
sod  seventy-five  cents  damages  and  costs  of  suit 
taxed  at  

The  judgment  was  rendered  in  1848;  and 
Dpon  writof  error  brought  by  the  defendants, 
it  was  affirmed  in  thiscourtat  DecemberTerm, 
1851.  The  costs  were  not  taxed  in  the  Circuit 
Court  before  the  removal,  and  the  blank  left 
for  them  remained  unfilled  when  the  judgment 
was  affirmed.  The  usual  mandate  issued  to  the 
Circuit  Court  to  carry  the  Judgment  into  exe- 
cntioD,  and  the  blank  qwce  for  coats  was  neces- 
Mrily  left  In  ib»  mandate,  in  order  to  conform 
to  the  judgment  of  the  court  below,  as  it  ap- 
peared in  the  transcript  transmitted  to  tms 
court. 

Upon  the' return  of  the  case  to  the  Circuit 
Court,  the  counsel  for  the  plaintiff  moved  that 
bis  costs  be  taxed  by  the  clerk  as  and  for  the 
October  Term,  m48,  and  that  an  order  be  made 
•mending  the  record  of  the  judgment  of  the 
(^tnlt  Court  80  as  to  insert  therein  the  amount 
vt  the  taxation,  and  that  an  execution  on  the 
judgment  so  amended  be  issued. 

The  court  refused  to  allow  the  amendment  to 
be  made,  and  overruled  the  motion.  And  we 
thiak  its  Judgment,  whether  it  be  correct  or 
not,  cannot  be  rei^sed  la  the  form  of  proceed- 
ing moved  for  on  behalf  of  the  plaintiff.  The 
decision  of  the  Circuit  Court  was  not  a  mere 
nunisterial  act.  It  was  the  decision  of  a  court , 
of  c(Hnpetent  jurisdiction  made  in  the  exercise 
of  judicial  authority  and  discretion.  This  court 
■night  unquestionably  issue  a  mandamus  to  the 
court  below  to  proceed  to  judgment.  But  in 
this  case  the  court  has  proceed^  to  Judgment, 
upon  the  question  submitted  for  Its  decieion. 
ud  whether  that  Judgment  be  erroneous  or 
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not,  this  court  has  not  Jurisdiction  to  re-exam- 
ine it  Inaproceedlng  bymandamm. 

ThefMtionfor  aruls  to  cAoto  eatue  mtMf  Ihen- 
fore  be  overrviedfor  wani  of}UTiadie^i(m. 

Cited-UWaU.,  U6.170;  U  Otto.  780;  1  Blas..i29. 


JOHN  A.  BROWN,  Administrator  of  Jobn 
AaPDEN,  Deceased,  bt  al..  Appellants, 

V. 

MATHIAB    ASPDEN'S  ADMINISTRA- 
TORS btal. 

When  re-argument  mil  be  heard. 

A  re-argument  of  a  case  decided  by  tbis  court 
will  not  be  granted,  unless  a  member  of  tbe  court, 
who  oonourred  in  the  Judgment,  desires  It;  and 
when  that  is  tbe  case.  It  wul  be  ordered  without 
waiting  for  tbe  appUoatloo  of  counsel. 

*Ancr  this  iB  BO  whether  the  decree  of  the  r*S6 
court  below  was  affirmed  by  an  equallj  divided 
oourt  or  a  majority,  or  whether  the  case  is  one  at 
common  law  or  chancery. 

The  rules  of  tbe  BogUsb  Court  of  Chancery  have 
not  been  adopted  by  this  court.  Those  which  are 
applicable  to  a  court  of  original  Jurisdiction,  are 
not  appropriate  to  an  appellate  court. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  and  was  Uie  conclusion 
of  the  case  of  Aspden  et  al.  t.  Niseon  et  at.,  re- 
jxirted  in  4  How.,  467. 

It  was  affirmed  by  a  divided  court  in  Decem- 
ber, 1862;  and  in  February,  1808.  a  petition  for 
a  rehearing  was  filed  by  the  appellants. 

Upon  which  petition  Mr.  Chief  Justice 
Taney  delivered  the  opinion  of  the  court: 

A  motion  has  been  made  for  a  rehearing  in 
this  case,  and  we  have  been  referred  to  tbe  prac- 
tice of  the  English  Chancery  Court  in  support 
of  the  application.  The  argument  presupposes 
that  this  court,  in  cases  in  equity,  has  adopted 
the  rules  and  practice  of  the  Goglisb  Chancery. 
But  this  is  a  mistake.  The  English  Chancery 
is  a  court  of  original  Jurisdiction;  and  this 
court  Is  Bitting  as  an  apellate  tribune.  It 
would  be  impossible,  from  the  nature  and  office 
of  the  two  tribunals,  to  adopt  the  same  rules  of 
practice  in  both. 

Nothing  could  show  tbis  more  strongly  than 
the  present  application.  By  the  established 
rules  of  chancery  practice,  a  rehearing,  in  the 
sense  in  which  that  term  is  used  in  proceeding 
in  equity,  cannot  be  allowed  after  the  decree  is 
enrolled.  If  the  party  desires  it,  it  must  be  ap- 
plied for  before  the  enrollment.  But  no  appeal 
will  lie  to  tbe  proper  appellate  tribunal,  until 
after  it  is  enrolled,  either  actually  or  by  con- 
struction of  law.  And,  consequently,  the  lime 
for  a  rehearing  must  have  gone  by  before  an 
appeal  could  ^  taken.  In  the  House  of  Lords, 
in  England,  to  which  the  appeal  lies  from  tbe 
Court  of  Chancery,  a  rebearing  is  altogether 
unknown.  A  re-argument,  indeed,  may  be  or- 
dered, if  the  House  desires  it,  for  its  own  satis- 
faction. But  the  chancery  rules  in  relaiiou  to 
rehearings,  in.  the  technical  sense  of  the  word, 
are  altogeUier  inapplicable  to  the  proceedings 
on  the  appeal. 

Undoubtedly  this  court  may  and  wovild  call 
for  a  re-aigument, where  doubts  art  entertained 
which  it  £s  sappoaed  may  be  removed  bj^^fur- 
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ther  dtscusdon  at  the  bar.  And  this  may  be 
doae  after  judgment  la  eotered,  provided  the 
order  for  re-argument  is  entered  at  the  same 
term.  But  the  rule  of  the  court  is  this :  that  no 
re-areumeut  will  be  heard  in  any  cane  after 
87*1  judgment  is  'entered,  uulcK  some  mem- 
ber of  the  court  who  concurred  In  the  judg- 
ment afterwards  doubts  the  correctness  of  hu 
opinion,  and  desires  a  further  argument  on  the 
subject.  And  when  that  happens,  the  court 
will,  of  its  own  accord,  apprise  the  counsel  of 
its  wishes,  and  deeigoate  the  points  on  which 
it  desires  to  hear  them. 

There  is  certainly  nothing  in  the  history  of 
the  English  Court  of  Chancery  to  induce  this 
court  to  adopt  rules  In  relation  to  re  arguments, 
analogous  to  the  chancery  practice  upon  appli- 
cations for  a  rehearing.  According  to  the  gen- 
eral practice  of  th^t  court,  one  rehearing,  where 
the  applicatioii  has  been  sanctioned  by  the  sig- 
nature of  two  counse).  Is  a  matter  of  course. 
And  this  facility  in  obt^niog  one  rehearing, 
has  naturally  lead  to  others,  and  In  cases  of  In- 
terest or  ditnculty,  two,  or  even  three  rehear- 
ings  have  sometimes  been  allowed,  under  the 
special  leave  of  the  court,  before  the  decree 
was  enrolled,  and  consequently,  before  it  could 
be  removed  to  the  House  of  Juorda.  The  nat- 
ural result  of  this  practice  is  to  produce  some 
degree  of  carelessness  in  the  first  argument, 
ana  hesitation  and  indecision  in  the  court. 
But  the  great  evil  is  in  the  enormous  ezpeoBes 
occasioned  by  these  repeated  hearings,  and  the 
delays  which  it  produces  in  the  decision,  which 
often  prove  ruinous  to  both  parties  before  the 
final  decree  is  pronounced.  Nor  is  the  mis- 
chief confined  to  the  particular  suit  in  which 
such  proceedings  and  delays  are  permitted  to 
take  place.  A  multitude  of  others  are  always 
belilnd  tt,  waiting  anxiously  to  be  heard.  And 
the  result  of  the  practice  of  which  we  are 
speaking  has  been  such  that,  although  the  court 
has  always  been  filled  by  men  of  the  highest 
order,  distipguished  for  their  learning  and  in- 
dustry, yet  the  expeuFes  and  dehiys  of  the 
court  have  become  a  byword  and  reproach  to 
the  administration  of  justice,  and  I^rliament 
has  at  length  been  compelled  to  interpose. 

And  if  this  court  ^ould  adopt  a  practice 
analogous  to  that  of  the  English  Chancery,  we 
should  soon  find  ourselves  in  the  same  predica- 
ment;  and  we  should  be  hearing  over  again  at 
a  second  term  almost  all  the  cases  which  we 
had  heard  and  adjudged  at  a  former  one,  and 
upon  which  our  own  ot^ions  would  have  been 
definitively  made  up  upon  the  first  argument. 
We  deem  it  safer  to  adhere  to  the  rule  we  have 
heretofore  acted  on.  And  no  re-argument  will 
be  granted  in  any  case,  unless  a  member  of  the 
court  who  concurred  in  the  judwient  dedres 
it ;  and  when  that  is  the  case,  it  will  be  ordered 
without  waiting  for  the  application  of  counsel. 

It  is  true  that  the  decree  of  aflSrmance  in 
this  court,  in  the  case  before  us,  was  upon  an 
equal  division  of  the  members  composing  the 
court  at  the  time  of  the  argument,  eit^ht  being 
28*J*present.  But  the  case  was  fully  heard, 
more  than  a  week  being  occupied  in  the  argu- 
ments of  counsel.  And  when,  upon  con- 
ference and  a  full  interchange  of  opinion,  it 
was  found  that  the  court  was  divided,  the  case 
was  held  over  until  the  present  tenn,  in  order 
that  each  member  of  the  bodv  mlj^t  have  bd 
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ample  opportunity  of  investigating  the  subject 
for  himself.  This  bas  been  done.  And  when 
the  court  re-assembled,  it  was  found  that  the 
opinions  of  each  member  of  the  tribunal  vu 
unchanged,  and  the  decree  was  therefore  af- 
firmed %  a  divided  court.  Further  argumenta 
would  l>e  mere  waste  of  time,  when  opinion) 
have  been  formed  after  so  much  argument  and 
such  deliberate  examination. 

Nor  is  the  circumstance,  that  a  decree  is  af- 
firmed by  a  divided  court,  any  reason  for  order- 
ing a  re-argument  before  a  full  bench  in  any 
case.  In  a  body  as  numerous  as  this,  it  must 
often  happen,  from  various  causes,  tliat  the 
bench  is  not  full.  And  experience  has  shown, 
that  it  has  rarely  happeced  that  every  Judge 
has  been  present  every  day  throughout  any  one 
entire  term.  The  case  before  us  is  certainly  an 
important  one,  in  Its  principles  and  m  the 
amount  in  dispute.  But  there  are  many  cases 
on  the  docket  at  every  term  of  the  court  much 
more  important  in  both  respects.  And  if  It  is 
to  be  understood  that  cases  of  this  description 
are  not  to  be  finally  decided  without  the  con- 
currence of  a  majority  of  the  whole  bench,  it 
would  be  an  useless  consumption  of  time  to 
hear  them  in  the  absence  of  any  one  judge,  be- 
cause it  would  be  uncertain  whether  a  judg- 
ment could  fallow  after  tbe  argument.  And  It 
is  easy  to  foresee  Uie  inconvenience,  delay  and 
expenses  to  which  a  practice  of  that  kind 
would  subject  the  parties,  and  the  uncertainty 
and  confusion  it  would  produce  (to  the  freat 
injury  of  other  suitors)  in  the  order  of  buBUKtt 
as  it  stands  on  the  docket  of  the  court. 

Neither  is  there  any  difference  between  a  de 
cree  in  chancery  and  a  judgment  at  law,  as  to 
its  affirmance  on  a  division  of  the  court.  In 
both  cases,  the  motion  Is  to  reverse;  and  if 
that  fails,  the  judgment  or  decree  necenaiily 
stands,  and  must  therefore  be  afilnned.  And 
in  most  of  the  cases  affirmed  in  this  manner,  a 
majority,  In  fact,  of  the  judges,  who  act  judi- 
cially upon  the  case,  concur  in  the  judgment. 
For  the  Circuit  Court  is  composed  of  two 
members,  and  if  both  are  on  Uie  bench,  tbey 
must  concur  In  the  judgment  or  decree;  other- 
wise it  could  not  be  passed,  and  the  point  would 
be  certified  "by  a  divided  court. 

In  every  vim  of  the  tulgeet,  luaeeno  nfident 
ground  for  ordering  a  re-argument,  and  mevp- 
pUaUim  it  tJuttfon  r^md. 

Cited-7  WaU.,  112;  9  Wall.,  «H ;  UWalUS;  U 
Otto,  108;  i40tto,416!  ]2Blatabf.,18. 


*JOHN  HAOAN,  surviving  Fartnis  of  [•SO 
the  late  Ann  of  John  Hagah  &  Co.,  Afftt- 
lant, 

LEROY  P.  WALKER,  Administrator  of 
William  H.  Pope,  Deceased,  and  FRAN- 
CES ANN  POPE.  Widow  and  Guanlian  ad 
litem  of  William  Pope  and  Julia  Akk 
Pope,  minor  children  of  said  William  H. 
Pope,  Deceased,  and  SAMUEL  BRECK, 
Administrator  of  Lkuot  Pope,  Deceased. 

BquUj/  juriadietim—eonvqfanee  in  1^^^ 
erediion — xehtU  proqfneeettatjf — parties— pri- 
or ineuvUnuMtr  mwd  b»,  vhm. 
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A  oourt  of  equitr  bu  lurladiotioQ  of  a  tdU  ayalnrt 
tbe  administrator  of  a  deoeased  debtor  and  a  per- 
Boo  to  whom  real  and  personal  property  was  ood- 
nyeA  by  the  deceased  debtor,  for  tbe  purpose  of 
iMnuditiir  creditors. 

In  such  a  case,  tbe  court  does  not  exercise  an 
Buslllanr  Juriadlction  to  aid  legral  process,  and  oon- 
iequentlf  ft  Is  not  neccBsarj'  Uiat  tbe  creditor  should 
be  bi  acoodition  to  levy  an  execution,  if  tbe  fraud- 
ulent obstacle  should  be  removed. 

It  to  proper  to  make  a  prior  Incumbrancer,  wbo 
boMs  tbe  lecHl  title,  a  piorty  to  tbe  bill,  in  order 
that  tbe  whole  title  may  be  sold  under  the  decree ; 
for  tbe  purpose  of  such  a  decree,  tbe  prior  incum- 
brancer Is  a  necessary  party ;  but  tbe  court  may 
order  a  tale  subject  to  the  Incumbrance,  without 
harinf  tbe  prior  inoumbranoer  before  it,  and  In  Qt 
OMt  It  will  do  to. 

U  the  prior  Incumbrancer  Is  out  of  the  Jurlsdic- 
tioo,  or  otnnot  be  joined  without  deteatlos  it.  It  Is 
a  lit  cause  to  dispense  witb  bis  preeenoe,  and  order 
a  lole  subject  to  bis  Incumbrenoe,  whlob  will  not 
be  affected  by  tbe  decree. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  (or  the  Kortheni  Dis- 
trict of  Alabama. 

The  bill  was  oriEinaUy  filed  in  the  names  of 
JobD  Hagan,  of  new  Orleans,  uid  a  citizen  of 
tbe  Bute  of  Louitdana,  and  Thomas  Barrett,  of 
Xew  Orleans,  and  a  citizen  of  the  State  of 
Louisiana,  formerly  commission  mercliants  and 
pwtneti,  trading  under  Ihc  firm,  name  and 
Myle  of  John  Ha^an  &  Co..  oomplaioante, 
a^nst  William  H.Pope,  of  Huntsrille,  and  a 
citizen  of  tbe  State  of  Alabama,  Samuel  Breck, 
of  Huaisville,  and  a  citizen  of  the  State  of  Ala- 
bana,  the  Mid  Breck  being  tbe  administi«tor  of 
the  estate  of  hero^  Pope,  who  In  hb  lifetime 
resided  in  HuntuviUe,  and  was  a  citizen  of  the 
State  of  Alabama,  and  Charles  B.  Penrose,  of 
Waahington  City,  and  a  citizen  of  the  DiHtrict 
of  Columbia,  and  successor  in  office  of  Virgil 
Haxcy,  who  in  bis  lifetime  resided  in  Wash- 
ingtOD  (Mj,  and  was  a  citisen  of  the  District  of 
ColiuDbia,  and  Solicitor  of  the  Treasury  of  the 
United  Slates. 

Tbe  8uii  was  commenced  in  February,  1846. 
The  plaintiffs  were  judgment  creditors  of  Le- 
roy  Pope,  by  a  judgment  rendered  in  April, 
ISH.  upon  which  an  execution  In  October, 
ItBM,  was  returned,  "No  property  found." 

The  plaintiffs  sought  to  obtain  satisfaction  of 
this  jiugment,  from  property  which  they  al- 
lege the  said  Leroy  Pope  conveyed  fraudulently 
to  bis  sew  William  H.  Pope,  the  defendant. 

This  property  was  conveyed,  March,  1884,by 
30»]  Leroy  Pope  to  *WiIUam  H.  Pope,  and 
apon  coQsideratioDs  which  the  plaintitb  allied 
to  be  colorable  and  inadequate. 

Tbe  property  thus  conveyed,  was  diarged  to 
have  been  the  whole  estate  of  the  said  Leroy, 
and  William  H.  Pope  was  charged  to  have 
beea,  before  that  time,  without  property,  and 
lo  luve  bad  no  means  of  payment  for  this. 

Tbe  plaintiffs  alleged  that  tbe  property  was 
oevcr  delivered  to  the  "  exclusive  possession  " 
of  William  H.  Pope,  but  "  remained  as  much 
in  tbe  possession  of  the  said  Leroy  as  the  said 
WiUiatn;  and  that  the  said  Leroy  and  William 
Mijoyed  the  proceeds  and  profits  jointly." 
They  allege  that  William  H.  Pope,  in  March, 
conveyed  the  land  and  slaves  to  the  Solic- 
ilorof  tbe  Treasury  in  mortgage,  to  secure  a 
debt  due  to  the  United  States  hy  the  said  I^- 
nj  Pope,  of  |29,2ifO.0O,  which  William  H. 
npe,  at  that  date  asaumed,  and  for  which  he 
pm  his  note;  and  that  at  the  same  date  he 
lauuteed  to  the  United  Suteia  debt  of  980,- 
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000,  for  which  Other  security  had  been  g^veu  to 

the  United  States  by  Leroy  Pope. 

They  averred  that  tbe  |30,000  thus  men- 
tioned, was  paid  from  the  securities  deposited 
by  Leroy  Pope,  and  that  tbe  only  debt  really 
incurred  by  William  H.  Pope,  was  that  for 
$29,290.00.  This  debt  the  plaintiffs  admitted 
to  be  a  charge  on  the  propertv,  and  they  did 
not  contest  It.  They  charged,  however,  that 
the  securities  to  tbe  Solidtor  of  the  Treasury 
were  designed  by  the  grantor  (William  H. 
Pope),  as  a  fratid  upon  the  creditors  of  Leroy 
Pope. 

The  death  of  Leroy  Pope  was  alleged  to  have 
occurred  in  1844,  and  the  appointment  of 
Breck,  as  adminirtrator.  in  1844. 

The  prayer  of  the  bill  was,  that  the  convey- 
ances of  Leroy  and  William  H.  Pope  should  be 
declared  null.  That,  after  satisfying  tbe  debt 
of  the  United  States,  the  remainder  of  the 
property  should  be  appropriated  to  satisfy  tbe 
debt  of  the  plaintiffs.  Process  was  prayed 
against  William  H.  Pope  and  Samuel  Breck, 
administrators  of  Ijeroy  Pope,  and  the  Solicit- 
or of  the  Treasury  (Penrose),  a  citizen  of  the 
District  of  CoIumbitL 

The  defendants,  Breck  and  Pope,  demurred 
to  the  bill ;  the  demurrer  was  allowed  by  the 
District  Ck)urt,  and  the  bill  was  dismissed. 

An  appeal  from  this  decree  of  dismissal 
brought  the  case  up  to  this  court.  It  was  ar- 
gued by  Mr.  Johnaon  for  the  i^pellant,  and 
Mr.  J.  A.  Campbell  for  the  appellees. 

As  the  demurrer  was  sustfdned  in  the  court 
below,  tbe  points  before  this  court  to  be  argued 
were,  the  reasons  for  dismissing  the  bill  and 
sustaining  the  demurrer.  These  were  stated 
by  Mr.  OampbeU,  as  follows,  and  it  is  sufficient 
to  stale  the  points  and  auUiorities. 

*I.  That  the  jurisdiction  of  the  Court  \*3X 
of  Chancery  to  set  aside  conveyances  executed 
by  a  failing  debtor  to  defraud  creditors,  is  not 
an  original  and  independent  jurtsdictioQ  of 
that  court,  but  is  an  auxiliary  and  limited  juris- 
diction. The  creditor  must  show  tbat  tbe 
remedies  at  law  have  been  exhausted — that 
there  is  an  obstruction  which  can  only  be  re- 
moved by  the  aid  of  the  Court  of  Chancery, 
and  that  his  cause  is  so  situated  at  law,  that, 
upon  the  interposition  of  tbe  court  in  tbe  man- 
ner sought,  he  could  immediately  enforce  the 
right  he  claims.  (S  Mylne  &  Craig,  407;  11  S. 
&  M.,  366  ;  8  Barb.,  N.  Y.,  593;  7  Ala.,  319, 
928;  1  Hill's  So.  Car.,  297.  307  ;  20  Johns., 
554;  2  Rand.  884;  1  Paige.  888.) 

II.  The  bill  shows  in  this  case  three  facta 
sufficient  to  have  determined  the  lien  of  the 
Judgment  against  Leroy  Pope,  under  the  laws 
of  the  United  States,  and  the  State  of  Ala- 
bama. 

Five  years  had  elapsed  from  the  8d  of  March. 
18il9,  before  the  filing  of  tbe  bill.  The  Act  of 
Congress  of  that  date  determined  the  lien.  (5 
Stat,  at  Large.  338.1 

Ten  years  had  elapsed  from  the  judgment 
and  return  of  the  last  execution.  (Clay  s  Di- 
gest, 206,  207.  sees.  28,  29;  6  Aht..  188;  18 
Ala.,  675;  19  AJa.,  207.) 

The  death  of  Leroy  Pope  put  an  end  to  tbe 
lien  of  the  judgment  and  the  right  to  issue  ex- 
ecution,  (fiwh  V.  Jone*,  18  Ala.,  167.) 

III.  The  plaintiff  sets  forth  the  conveyance  of 
Leruy  Pope  to  William  H.  Pope,  to  have  taken 
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place  in  1884.  He  does  not  aver  that  the  con- 
veyance was  upon  any  trust  for  Leroy  Pope, 
nor  does  be  aver  that  any  title  remained  in  Le- 
roy Pope.  The  bar  of  the  Statute  of  Limila- 
tioDS  of  nix  years  will  apply  to  the  persona) 
properly.  (7  Yerger,  222;  1  Bailey,  Ch.,  328; 
I  Humph..  8a6;  I  Hill,  Ch..  113;  8  Yerger. 
145:  7  Wheat..  80,  117,  &c. ;  Peck.  41.) 

IV.  The  Court  of  Chancery,  except  in  cases 
of  express  trusts  and  fravid,  follow  the  courts 
of  law  in  the  application  of  the  Statute  of  Lim- 
itation. 

In  this  case  no  trusts  in  favor  of  Leroy  Pope 
are  cluu^ged  to  exist;  nor  is  there  an  avrament 
that  the  plaintiff  did  not  discover  tUI  within 
years  the  fraudulent  purpose  and  ctHisidera- 
tion  upon  which  they  were  made. 

In  the  absence  of  such  averments,  the  court 
will  presume  the  possession  to  have  been  con- 
sistent with  the  legal  title,  and  the  bar  of  the 
statute  will  run  from  the  date  of  the  title  deeds. 
(4  How.  8.  a.  608,  560;  7  How.,  284;  10 
Wheat..  168.) 

In  reference  to  personal  property,  the  limita- 
Uon  apun  personal  actions  u  adopted  in  equity. 
(1  Dev.  &  B.  Eq.,  06;  6  Ala.,  90,  008;  8  Ala.. 
766.) 

3J2*]  *V.  No  averment  is  made  by  the  plain^ 
Iff  lowing  the  condition  of  the  estate  of  Leroy 
Pope  after  his  death.  The  Mil  oontalna  an 
averment,  Uiat  the  crops  from  the  lands  and 
other  profits  of  the  estate  have  been  large,  and 
that  Leroy  Pope  enjoyed  them  till  his  death. 

There  &  nothing  to  show  that  ample  means 
are  not  to  be  found  in  the  hands  of  the  admin- 
istrator to  pay  the  debt.  No  presentment  to, 
nor  demand  of,  the  administrator  is  averred, 
and  no  refusal  to  pay  on  his  part  shown.  A 
bill  must  show  this,  or  it  is  fatally  defective.  (8 
Ham.,  287;  6  Harr.  &  J.,  881;  SaUI&J.,482; 
2McCor^'B  Ch.,416,  169.) 

VI.  The  court  had  no  jurisdiction  of  the 
cause.  The  Solicitor  of  the  Treasury,  a  citizen 
of  the  District  of  Columbia,  is  made  a  party. 
The  prayer  of  the  bill  is  to  cancel  deeds  made 
to  him,  and  to  appropriate  property  in  which 
he  has  a  legal  right.  (8  Cranch,  267;  14  Pet.. 
60,  66.) 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

John  Hagan  &  Co.  filed  their  bill  ic  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  Alabama,  in  which  they  state 
that  in  the  1884  they  recovered  a  judg- 
ment at  law  in  that  court  against  Leroy  Pope, 
for  upwards  of  seven  thousand  dollars,  which 
is  wholly  uosatisfled;  that  a  writ  of  Jitri  facia*, 
running  against  the  lands,  goods  and  body  of 
the  debtor,  was  regularly  issued,  and  on  the 
10th  day  of  October,  1834,  was  returned  nu/^a 
boTia  ;  and  from  that  time  to  the  filing  of  the 
bill,  there  has  not  been,  in  that  district  or  else 
where,any  property  of  Leroy  Pope  out  of  which 
the  judgment  debt  could  be  collected,  except 
certain  property  afterwards  mentioned.  The 
bill  further  alleges,  that  about  a  month  before 
the  complainanu  recovered  their  judgment  at 
law,  Leroy  Pope,  intending  to  defraud  the  com- 
plainants and  to  liinder  them  from  obtaining 
payment,  made  conveyances,  both  of  real  and 
personal  estate,  to  a  large  amount,  to  his  son, 
William  U.  i^ope,  who  was  a  party  to  the 


.fraud,  and  is  made  a  defendant  in  the  bill;  that 
Leroy  Pope  died  in  the  year  1844.  and  Samuel 
Breck,  who  was  appointed  his  administrator,  is 
also  a  party  defendant.  The  complainants  are 
averred  to  be  citizens  of  Louisiana,  and  Will-  j 
iam  H.  Pope  and  the  administrator  citizens  of 
Alabama.  The  defendants  having  demurred  i 
to  the  bill,  ifwas  dismissed  by  the  District 
Court,  and  the  complainant,  who  is  the  surviv- 
ing partner,  appealed  to  this  court. 

The  principal  ground  upon  which  the  de- 
murrer has  been  rested  in  this  court  is,  ttiat  the 
bill  does  not  show  that  the  complainants  are 
entided  to  equitable  relief.  The  argument  is. 
that  the  jurisdiction  of  a  court  of  equity,  to 
aid  a  judgment  creditor,  *by  removing  [*33 
a  fraudulent  incumbrance  on  the  property  of 
his  debtor,  is  ancillary  merely;  that  this  aid  is 
not  given  unless  the  creditor  has  obtained  a 
lien  at  law  upon  the  specific  property  sought 
for,  if  that  be  legal  property  upon  wbit^  an 
execution  could  be  levied;  or  if  it  be  equitable 
assets,  not  liable  to  a  levy  by  execution ;  that 
the  creditor  must  have  exhausted  his  l^al 
remedy,  by  a  return  of  nuUa  bona  on  his  exe- 
cution, and  must  also  be  in  a  condition  to  pro- 
ceed at  once  at  law  to  enforce  bis  right,  if  the 
obstacle  should  be  removed.  That  if  his  judg- 
ment has  become  ineffectual  to  entitle  him  to 
an  executi(Hi,  so  that  he  could  not  levy,  even  if 
the  assets  were  legal,  and  not  subject  to  any 
fraudulent  incumbrance,  equity  will  not  exert 
itself  to  subject  equitable  property  to  the  pay- 
mentof  hisjudgment.  And  it  is  further  argued, 
that  according  to  the  local  law  of  Alab«mi, 
governing  these  proceedings  at  law.  the  judg- 
ment creditor  had  lost  their  lien  on  toe  per- 
sonal estate  of  the  debtor,  because  they  had 
suffered  more  than  one  term  to  elapse  witiioul 
issuing  an  alta$  execution;  and  upon  the  real 
estate,  because  more  than  ten  years  elajjeed  aft- 
er the  return  of  their  last  execution,  and  he- 
fore  this  bill  was  filed;  and  that  the  lien,  both 
upon  the  personal  and  real  estate,  wasdeetrojred 
by  the  death  of  Leroy  Pope,  which  suspended 
the  right  to  issue  ah  execution.  That,  by 
reason  of  his  death  and  the  lapse  of  morethu 
ten  years,  the  right  to  issue  an  execniion  be- 
ing suspended,  equity  would  not  subject  equi- 
table assets  to  the  payment  of  this  judg- 
ment. 

It  does  not  distinctly  appear  whether  the 
property  sought  to  be  reached  by  this  bill  is 
equitable  or  legal.  There  is  i-eason  to  suppose, 
from  some  allegations  in  the  bill,  that  a  part  or 
the  whole  of  the  property  was  conveyed  by 
Leroy  Pope,  in  1b31,  to  Louis  McLane.  as  Sec- 
retary of  the  TreasuiT.  to  secure  a  debt  due 
to  the  United  States  by  a  deed  of  trust,  and 
this  conveyance  is  not  impeached.  If  it  em- 
braced the  whole  or  any  part  of  the  property 
now  in  question,  only  an  equitable  estate  there- 
in was  left  in  Leroy  Pope.  The  bill  is  not  dis- 
tinct in  its  allegations  on  this  subject;  but  we 
do  not  deem  it  necessary  that  it  should  be;  be- 
cause we  are  of  opinion  that  this  case  is  not  to 
be  treated  as  an  application  by  a  judgment 
creditor  for  the  exercise  uf  the  ancillary'  juris- 
diction of  the  court,  to  aid  bim  in  executing 
legal  process,  but  comes  under  a  head  of  odg' 
inal  jurisdiction  in  equity.  It  is  a  bill  * 
creditor  of  a  deceased  debtw,  agidnst  the  id- 
ministrator  and  a  party  who  is  fruididentljr 
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ludding  all  the  property  of  the  deceased,  which 
hi  equity  fthould  be  applied  to  the  payment  of 
this  debt,  aad  the  bill  praye  that  the  debt  may 
be  paid  out  of  this  fund.  That  a  single 
creditor  may  raaiDtain  a  bill  arainst  an  admin- 
34*]  istrator  of  a  deceased  'debtor,  for  a  dis- 
eorery  of  aaets  and  the  myment  of  his  debt, 
there  can  be  no  doubt.  That,  in  some  cases, 
be  may  join  with  the  administrator  a  third  per- 
■oa,  who  is  in  possession  of  property  which  is 
afflenable  to  the  payment  of  the  debt,  is  also 
clear.  The  instances  in  which  it  has  been  act- 
ually held  that  such  third  person  might  be 
jcnned.  are  chiefly  cases  of  collusion  between 
the  administrator  and  the  third  person  pos- 
MMd  of  assets,  insolvency  of  the  adminis- 
trator, and  wtiere  the  third  person  was  thesur- 
Tlring  party  of  the  deceased.  {Wterton  v. 
Mair,  3  Ves.,  Jr.,  95:  Alaager  v.  Rowley,  8 
Ves.,  748;  Burrougha  v.  Elton,  11  Ves.,  29; 
Gedgev.  TraiU.  1  Russ.  &  M.,  881;  v. 
M^^n.  1  Johns.  Ch.,  306.)  But  it  will  be 
found  that  the  equitable  right  of  the  creditor 
to  Mn  a  third  peraoo,  and  have  a  discovery 
and  an  ^}propriation  of  assets  held  by  him.  has 
never  been  limited  to  these  particular  cases. 
For,  white  it  Is  generally  agreed  that  some 

rcial  case  must  be  made,  it  is  also  declared  in 
the  cases,  that  what  is  to  constitute  it  has 
not  been  limited  by  any  precise  and  rigid  rule, 
lo  UoUaJui  T.  Prior.  1  M.  &  K.,  iS),  Lord 
Broagbam  applied  the  rule  to  the  case  of  a 
THMesenlative  of  a  deceased  representative, 
without  any  suggestion  of  collusion  between 
him  and  the  present  representative.  In  8imp- 
■mv.  Vaughn,  2  Atk.,  38,  Lord  Hardwicke 
•aid:  "It  has  been  sud  at  the  b^,  that  you 
may  make  any  person  a  defendant  that  you  Bp- 
prebend  has  poassssed  himself  of  usets  upon 
which  you  have  a  Hen.  But  this  certainly  can- 
not be  laid  down  as  a  general  rule;  for  it  would 
be  of  dangerous  conaequence  to  insist  that  you 
an  make  any  person  a  defendant  who  has  as- 
sets, onless  you  can  show  to  the  court  hedenies 
that  be  has  assets,  or  applies  them  improperly." 
Considering,  then,  that  some  special  and  sufll- 
cient  reasons  must  be  shown  for  procepding 
agunst  a  third  person,  jointly  wiUi  the  adm!n- 
istiabH-,  the  inquiry  is.  whether  this  bill  does 
not  contain  those  reasons;  and  we  are  of  opin- 
ion it  does. 

It  appears,  from  the  statements  in  the  bill, 
that  William  H.  Pope  is  in  possession  of  all 
the  assets  of  the  deceased  debtor,  both  real  and 
pnsonal,  liotding  them  under  conveyances 
nude  to  him  by  the  deceased,  absolute  in  form, 
but  accompanied  by  secret  trusts  in  favor  of 
the  grantor,  designed  to  defraud  this  particular 
creditor,  and  prevent  him  from  obtaininff  pay- 
ment  of  his  judgment,  and  that  this  fraudulent 
desi)^  has  thus  far  been  successfullyexecuted. 

Mow,  these  conveyances  are  not  only  valid 
on  tbeir  face,  but  tbuy  are  really  valid  as  be- 
tween the  parties;  and  though  they  are  void  as 
against  creditors,  and  the  properly,  both  at  law 
and  in  equity,  is  subject  to  the  payment  of  the 
debuof  the  deceased,  yet  the  embarraaemenis 
3ft*J  attending  any  attempt  by  the  •admin- 
istrator to  possess  himself  even  of  that  part  of 
Itieae  assets,  which  were  personally,  at  law 
would  certainly  be  great,  and  perhaps  in- 
■upeiable.  (%  Kand.,  i)84;  MaHia  v.  lioot,  17 
Km.,  888.)  It  is  Me  he  is  the  represen* 
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tative  of  creditors,  as  welt  as  of  the  next  of 
kin,  and  in  the  former  capacity  might  be  able 
to  make  good  his  claim  to  a  suflicient  amount 
of  these  personal  assets  to  enable  him  to  pay  the 
debts.  {UoUand  v.  CW/C  30  Pick.,  821.)  But 
the  impracticability  of  taking;  an  account  of 
the  debts  at  law,  and  [noportionlng  the  recov- 
ery to  the  amount  required  to  pay  them, would 
render  a  resort  to  equftv  indispensable  to  do  en- 
tire justice  between  ali  parties,  even  if  the  as- 
sets were  legal  in  their  nature.  If  this  bill  had 
contained  an  allegation  that  the  administrator 
had  been  requested  to  sue,  and  bad  refused, 
the  case  would  be  free  from  all  doubt;  and, 
upon  the  facts  averred  In  the  bill,  we  do  not 
think  such  a  request  necessary ;  because  it  does 
appear  that  about  two  years  elapsed  after  the 
death  of  Leroy  Pope  before  this  bill  was  filed, 
and  the  administrator  took  no  step  to  reduce 
these  assets  to  possession ;  because,  when  this 
bill  was  filed,  he  resists  it  by  a  demurrer,  rely- 
ing on  the  Statute  of  Limitations;  because  it 
must  be  admitted  to  have  been  doubtful  how 
far  he  bad  a  remedy,  without  the  concurrence 
of  any  creditor;  and  chiefly  because  there  is 
no  danger  of  interfering  with  the  due  course 
of  administrations,  or  taking  from  administra- 
tors their  proper  control  over  suits  for  the  re- 
covery of  assets,  by  holding  that  a  creditor 
may  file  a  bill  against  the  administrator  and  the 
fraudulent  grantee  of  deceased  debtor,  to  sub- 
ject the  property  fraudulently  conveyed  to  the 
payment  of  the  debt.  It  comeswithin  the  case 
put  by  Lord  Hardwicke;  for  here  this  specific 

firoperty  is  amenable  to  the  claim  of  this  cred- 
tor,  and  in  the  sense  in  which  he  employs  the 
word,  the  creditor  hnd  alien  upon  these  assets; 
and  it  does  appear  to  the  court,  that  the  party 
holding  them  both  denies  that  they  are  assets 
and  applies  them  improperly,  for  he  claims 
them  as  his  own,  and  is  endeavoring  to  defeat 
a  just  creditor  by  an  assertion  of  a  tllle  invalid 
as  against  him. 

In  this  view  of  the  case,  it  is  not  essen- 
tial that  the  creditor  cannot  proceed  at  law  un- 
til after  a  revival  of  the  judgment  by  a  sct'iv 
facia«.  In  Burroughs  v.  Mton,  1 1  Ves. ,  86,  87, 
Lord  Eldon  had  occasion  to  consider  the  force 
of  this  objection  in  a  similar  case.  It  was  a 
bill  to  reach  real  assets  in  the  hands  of  a  sur- 
viving partner.  The  complainant's  judgment 
was  upwards  of  seventeen  years  old,  and  no 
step  had  been  taken  to  revive  it  against  the  ad- 
ministrator or  the  heir.  His  decision,  in  ac- 
cordance with  two  previous  cases  to  wldch  he 
refers,  was,  that  such  a  creditor  could  sustain 
the  bill,  though  it  might  be  necessary  to  direct 
him  to  proceed  at  law  to  revive  his  judgment. 

'^It  has  been  argutd,  that  the  bill  does  [*36 
not  show  that  there  are  not  other  assets  in  the 
hands  of  the  administrator  sutflcient  to  pay  this 
debt,  and  contains  no  allegation  that  the  ad- 
ministrator was  ever  requested  to  pay  it.  But 
the  bill  does  expressly  aver,  that  aside  from 
the  property  frsuduinitly  conveyed,  there  is 
not,  anywhere,  any  property  of  Leroy  Pope, 
out  of  which  the  debt  could  be  collected;  and 
although  it  states  that  the  fraudulent  grantor 
and  grantee  both  remained  in  possession,  and 
took  the  crops  jointly,  and  that  these  crops  were 
of  great  mine,  yet,  inasmuch  as  Ixtween  ttiun- 
selves  the  crops  twlonged  to  the  grantee,  and  as 
it  was  the  object  of  the  conveyances  to  prevent 
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them  from  being  applied  to  the  benefit  of  cred- 
Uors,  we  are  of  opinion  there  is  no  presumption 
that  anything  arising  from  this  joint  posses- 
sion ever  came  to  the  hands  of  the  administra- 
tor, and  therefore^  that  a  demand  on  him 
would  have  been  a  vain  act.  which  the  creditor 
was  not  com|>elled  to  do. 

One  other  ground  on  which  the  demurrer  has 
been  rested,  requires  notice.  The  bill  aUcves 
that  after  the  fraudulent  conveyances  to  Will- 
iam H.  Pope  had  been  made,  he  mortgaged  the 
property  to  Vireil  Maxcy,  as  Solicitor  of  the 
Tr^ury  of  the  United  State8,to  secure  the  debt 
of  Leroy  Pope  which  William  H.  Pope  assumed 
to  pay,  and  it  avers  that  this  debt  has  been  in 
part  paid  by  means  described  in  the  bill.  Virgil 
Maxcy  and,  subsequently  when  he  went  out  of 
office,  his  successor,  Charles  B.  Penrose,  were 
nam^  as  parties  to  the  bill,  but  they  were  out 
of  the  Junrdiction,  no  process  was  served  on 
either  of  them,  and  neither  ever  appeared  or 
answered.  The  bill  prays  that  William  H.  Pope 
may  be  compelled  to  pay  to  the  United  States 
the  balance  due  to  them,  out  of  the  property  in 
question,  and  that  the  residue  may  be  subjected 
to  the  payment  of  the  complainant's  debt,  and 
for  other  and  further  relief. 

Under  the  A.ci  of  Congress  of  the  38th  of 
February,  1889  (5  Stat,  at  Large,  821,  sec.  1). 
it  does  not  defeat  the  jurisdiction  of  the  court 
that  a  person  named  as  defendant  is  not  an  in- 
habitant of  or  found  within  the  district  where 
the  suit  is  brought;  the  court  may  still  adjudi- 
cate between  the  parties  who  are  properly  be- 
fore it,  and  the  absent  parties  are  not  to  be 
concluded  or  affected  by  the  decree. 

It  is  obvious,  however,  that  there  may  be 
cases  in  which  the  court  cannot  adjudicate  be- 
tween the  parties  who  are  regularly  before  it, 
for  the  reason  that  it  cannot  bind  those  who  are 
abeeat.  Where  no  relief  can  be  given  without 
taking  an  account  between  an  absent  party  and 
one  before  Uie  court,  though  the  defect  of  par- 
ties may  not  defeat  the  jurisdiction,  strictly 
speaking,  yet  the  court  wlu  make  no  decree  in 
favor  of  the  complainant. 
37*]  *The  case  before  us  is  not  one  of  this 
character;  for  although  the  whole  of  the  relief 
specially  prayed  for  cannot  be  granted  in  the 
mrticufar  mode  there  Indicated,  because  the 
United  States  not  being  a  party,  no  account  can 
be  taken  of  the  debt  due  to  them  from  Leroy 
Pope  or  William  H.  Pope,  yet,  subject  to  the 
incumbrance  of  this  debt,  and  without  affect- 
ing it  in  any  manner,  the  property  may  be  ap- 
propriated to  the  payment  of  the  complainant's 
debt. 

It  is  true,  that  in  A'nfey  v.  The  Bank  of  the 
United  Statee,  11  Wheat..  806,  which  was  a 
bin  to  foreclose  a  mortgage  by  sale,  Chief  Ju*- 
tiee  Marshall  says:  "  It  cannot  be  doubted  that 
the  prior  mortgagee  ought  regularly  to  have  been 
a  party  defendant,  and  that  had  the  existence  of 
his  mortgage  been  known  to  the  court,  no  decree 
ought  to  luve  been  pronounced  in  the  cause 
until  he  was  introduced  into  it."  But  it  could 
not  have  been  intended  by  this  to  say,  that  a 
prior  incumbrancer  was  absolutely  a  necessary 
party  without  whose  presence  no  decree  of  nale 
could  be  made,  because  in  that  very  case  the 
court  refused  to  treat  the  decree  as  erroneous, 
after  it  had  been  executed. 

In  IMttbtn  v.  If&rwod,  8  Swuut.,  144, 
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n.,  in  a  bill  to  obtain  payment  of  an  annuity 
charged  on  land,  prior  annuitants  were  held  ant 
to  be  necessary  parties,  in  Boae  v.  Page.  3 
Sim.,  471,  the  same  rule  was  applied  to  a  prior 
mortgagee;  and  in  Wakeman  v.  Groter.  i 
Paige,  28,  and  SutuI^  v.  Marqitie  of  Done- 
gal. 1  Hogan,  808,  and  PMt  v.  MaekaU.  8  Blsad, 
48S,  to  prior  Judgment  creditora;  and  in  Par- 
ker V.  F\aier,  i  RusB.  &  My.,  656,  persons  bsv- 
ing  incumbrances  on  real  property,  which  the 
bill  sought  to  subject  to  the  payment  of  debts 
of  the  deceased  owner,  were  held  not  to  be  nec- 
essary parties  to  the  bill.  (See,  also,  Hoxie  r. 
Carr,  1  Sum..  173:  Calvert  on  Parties.  128.) 

On  the  other  hand  there,  are  cases  in  wbidi 
it  has  been  declared  that  all  incumbraaccn 
are  necessary  parties.  Many  are  collected  in 
Story's  Eq.JPl.,  178,  n.  But  we  consider  the 
true  rule  to  be.  that  where  it  is  the  object  of 
the  bill  to  procure  a  sale  of  the  land,  and  the 
prior  incumbrancer  holds  the  legal  title,  snd 
his  debt  is  payable,  it  is  pro(>er  to  make  him  a 
party  in  order  that  a  sale  mar  be  made  of  the 
whole  title.  In  this  sense,  ana  for  this  purpose, 
be  may  be  correctly  said  to  be  a  neoenary 
partyr  that  is,  necessary  to  such  a  decree.  Bm 
it  is  in  the  power  of  the  court  to  order  a  sale 
subject  to  the  prior  incumbrance,  a  powerwhicb 
it  will  exercise  in  fit  cases.  And  when  the  prior 
incumbrancer  is  not  subject  to  the  jurisdictioo 
of  the  court,  or  cannot  oe  joined  without  de- 
feating its  jurisdiction,  and  the  validly  of  the 
Incumbrance  is  admitted,  it  is  fit  *to  dis-  [*38 
pense  with  his  being  made  a  party.  To  snch  ■ 
case  the  47th  rule  for  the  equity  practice  of  the 
Circuit  Courts  of  the  United  States  is  applict- 
ble,  and  by  force  of  it,  this  cause  may  proceed 
without  making  the  United  States,  or  the  Solic- 
itor of  the  Treasury,  a  party  to  the  decree. 

The  decree  of  the  District  Court  must  be  re- 
versed, and  the  case  remanded,  with  directioiH 
to  overrule  the  demurrer  and  order  the  defend- 
ants, other  than  the  repiesentaUve  of  the  United 
Slates,  to  answer  the  Idll. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  ol 
the  United  States  for  the  Northern  District  til 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed,  that  the  decree  of  the  said 
District  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs ;  and  that  this  caiue 
be,  and  the  same  is  hereby  remanded  to  the  said 
District  Couri,  with  directions  to  overrule  the  de- 
murrer, and  to  order  the  defendants,  other  than 
the  representative  of  the  United  Stales,  to  an- 
swer the  bill. 
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289:  8Otto,801;  40(10,780;  3HuKhes,n:  tCwU 
84,  177:  SBbdIc.Ros..  141:  w Bank.  Ues..aaB,an;  IS 
Bnnk.  Rep.,!>)^«;  2  Ahb.  tl.  S.,  481;  SBIUolifnia: 

17  U.utc'tir.,  -JM;  2  Low.,  89. 
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Ufffn  U  S.aekninBU4qedit9ind0pen«Uneeand 
nUb  at  itar  teith  Metko,  cannot  be  m^oreed 
in  U.  8.  court. 

It  belongs  exoluslvelr  to  the  Political  Departmeat 
of  tbe  government  to  recoffolxe  or  to  refuse  to  reo- 
onlie  a  new  government  In  a  forolipi  oountry, 
dilmtng  to  have  diopUoed  the  old  and  eetabllsbed 
■  pew  one. 

Tutu  the  Political  Department  of  the  govem- 
meni  acknowledged  the  indepeoilence  or  Texas, 
tlu  Judldary  were  bound  to  consider  the  old  order 
of  ttaiogs  as  baring  t»ntlnued. 

Willie  tbe  government  of  the  United  States  ao- 
kDowMged  Its  treaty  of  limits  and  of  amity  and 
MeitMup  with  Mexico  as  still  subsisting  and  ob- 
HcatOfTi  nooltlun  of  the  United  States  could  law- 
fully fumlsb  supplies  to  Texas  to  enable  it  to  carry 
no  tbe  war  against  Mexico. 

A  contract,  made  In  Cincinnati,  after  Texas  do- 
darad  itself  Independent,  but  before  Hs  Independ- 
race  was  acknowledged  by  the  United  States, 
wberebr  tbe  complainants  agreed  to  furnish,  and 
did  funiMi  money  to  a  General  In  the  Texan 
smy,  to  enable  him  to  raise  and  equip  troops  to 
Reemployed  against  Mexico,  was  illegal  and  void, 
■nd  cannot  be  enforced  in  a  court  of  tbe  United 
Stales. 

Ttie  circumstance  that  the  Texan  ollloer  agreed, 
in  ooulderatlon  of  these  advances  of  money,  to 
convey  to  them  certain  lands  in  Texas,  of  which 
be  covenanted  that  he  was  then  the  owner,  will 
not  make  tbe  oontract  valid  when  it  appears  upon 
tbe  [ace  of  It,  and  by  tbe  averments  In  the  bill,  that 
the  ohject  and  intention  of  tbe  complainants  in  ad- 
i-aodmr  tbe  money  was  to  assist  Texas  in  Its  mill- 
tarr  operations. 

Sf]  'A  contract  made  In  tbe  United  States  at 
that  time  for  the  purchase  of  land  In  Texas,  would 
have  been  valid  even  If  the  money  was  afterwards 
used  to  support  hostilities  with  Mexico.  But  in 
tUi  case  It  was  not  ao  ordinary  purchase,  but  tbe 
object  of  the  oomplalnants,  as  avowed  la  tbe  oon- 
tract and  tbe  bin.  vaa  to  aid  Texas  in  IM  war  with 
Hexico. 

Ite  oontract  being  absolutely  void  by  tbe  Uws  of 
tbe  Onited  States  at  tbe  time  It  was  made,  the  clr- 
cunBtance  that  it  was  valid  In  Texas,  and  that 
Texas  has  since  beoome  a  member  of  tbe  ITnlon. 
dSes  not  entitle  tbe  complalnuits  to  enforoe  It  in 
tbe  ouurU  of  tbe  United  States. 

No  oontract  can  be  enforced  in  the  courts  of  the 
Colted  States,  no  matter  where  made  or  where  to 
be  executed.  If  it  Is  la  violation  of  the  laws  of  tbe 
CoitodBtatea.  or  isin  cootravention  of  tbepubUo 
policy  of  tbe  government  or  In  conflict  wltb  BUb- 
iletlng  treaties. 

IX  this  cause  Mr.  JuMiee  C»tr<m  was  ab- 
aent,  because  of  indiaporitioD,  during  tbe 
.bearing  before  Uie  court,  and  took  no  pvt  in 
tbe  decision. 

This  was  an  appeal  from  the  Diattict  Court  of 
tbe  United  States  for  the  District  of  Texas. 

Tbe  facta  la  the  case  are  atated  in  the  opin- 
ion of  the  court. 

There  were  several  causes  of  demurrer  filed 
io  the  court  below,  but  il  is  necessary  to  notice 
only  tbe  following,  because  tbe  deciaion  in  this 
court  turned  entirely  upon  tiiem : 

1.  Tbe  said  bill,  if  the  facta  therein  were 
true,  which  is  in  no  sort  admiHed,  contains  do 
mtler  or  thing  of  equity  upon  which  to  ground 
uy  decree,  or  give  the  complainants  any  aid 
or  relief. 

3.  The  compl^anta'  said  bill  shows  no  legal 
or  valid  agreement  upon  which  to  ask  the  aid 
or  decree  of  the  court ;  but  to  the  contrary,  sets 
tntaiid  shows  an  agreement  which  was  id  vio- 


IToTB.—iRe0aI  eontra«bs  what  are.  Hov)  far  fraud 
(w  ffleffol  cnwfdmtfton  lefU  awld  a  wntratt.  See 
note  to  Armstrong  v.  Toler.  II  Wheat..  SSB. 

iTAol  otntratt»  are  void  as  aoatrut  puUIe  pollev. 
oraHUtgal.  lUcoal  eoTwUeratMn,  teft«n  a  dtfente. 
Agnematt  not  (oMd.  LAihb))  service.  Contingent  feea. 
VI  prmnt  competition.  See  note  to  Bartle  v.  Nutt, 
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latloD  of  the  neutrality  of  the  United  States 
towards  the  Republic  of  Mexico  In  her  contest 
with  Texas. 

8.  The  complainants'  said  bill  seelu  the  ^d 
or  assistance  of  the  court  to  enforce  the  specific 
execution  of  an  agreement  made  in  tbe  Slate  of 
Kentucky,  between  citizens  thereof  and  this  de- 
fendant,  io  violation  of  the  policy  of  the  gov- 
ernment of  the  United  States  in  her  intercourse 
with  foreign  governments. 

The  demurrer  was  sustained  jnoerally  by  the 
court  below,  and  therefore  all  tbe  points  were 
open  to  argument  in  this  court;  but  it  is  not 
necessary  to  notice  anv  except  those  upon 
which  the  judgment  of  the  court  rested. 

It  was  argued  by  Mr.  Snethen  for  the  appel- 
lants, and  there  was  also  a  brief  filed  upon  ihat 
side  by  ^r.  L.  Sherteood.  On  the  part  of  the 
appellee  it  was  argued  by  Mr.  Volney  E.  HnB- 
ard. 

Mr.  Snethen  ccmtendcd  that  the  Deutrsllty 
and  foreign  policy  of  the  United  States  lowanis 
Mexico  were  regulated  entirely  by  law.  which 
was  found  in  the  6th  section  of  the  Act  of  Con- 
gress *of  the  20th  of  April,  1818  (3  Stat.  [*40 
at  Large.  440).  There  is  au  entire  absence,  in 
the  contract,  of  all  declaration  or  indication  of 
the  place  or  country  where  the  proposed  mili- 
tary expeditions  were  to  be  begun,  or  of  the 
place  whence  they  were  to  be  carried  on.  It 
will  not  be  denied  that,  to  subject  an  offender 
to  the  pains  and  penalties  of  this  section,  it 
must  be  incsontestabl^  and  directly  shown  and 
proved  that  the  "  military  expedition  or  enter- 
prise" which  he  may  "  b^oorseton  foot,  "or 
"  provide  or  prepare  the  means  for,"  was  be- 
gun or  set  on  foot "  within  the  territory  or  ju- 
risdiction of  the  United  States,"  and  was  "to 
be  carried  on  from  thence"  against  a  nation 
with  whom  they  were  at  peace.    So  obvious  a 

{)ropoeilion  hardly  needs  the  weight  of  autbor- 
ly  to  support  it.  Now,  the  contract  proves  no 
such  offense.  Th»  def^dant  may  liave  done, 
and  intended  to  have  carried  on,  all  the  acts 
which  tlie  complainants  enabled  him  to  do, 
within  and  from  some  other  country  than  tbe 
United  States.  Tbe  place  or  country  where 
the  forbidden  acts  were  done  and  whence  they 
were  to  be  carried  on,  cannot  be  inferred  from 
the  language  of  tbe  contract  with  any  degree  of 
certainty,  and  the  omission  cannot  be  supplied 
by  any  known  rule  of  ctHistniction. 

The  6th  section  of  the  Act  of  1818  is  a  penal 
enactment,  and  must  be  construed  strictly,  and 
the  proof  to  sustain  an  offense  against  it  must 
be  direct  and  positive.  The  contract  affords 
not  only  no  such  proof,  but  no  proof  at  all, 
that  the  forbidden  acts  were  done  within  the 
United  States,  and  to  be  carried  on  from  thence. 
No  such  offense,  therefore,  as  that  denounced 
by  the  Act,  when  stiicUy  construed,  having 
iKen  proved  against  the  parties  to  the  contract, 
the  contract  itself  consequently  was  not,  when 
made,  in  violatioa  of  the  neutrality  or  foreign 
policy  of  this  country  towards  Hexico  and  other 
nations,  as  eetablisoad  and  deflned  by  said  sec- 
tion anil  Act. 

The  same  course  of  argument  was  parsued 
by  Mr.  L.  Sherwood  in  his  brief  for  the  ap- 
pellants. 

1.  Texss,  at  the  time  of  this  contract,  was  an 
independent  government.  And  in  making  the 
contract  the  oompl^nants  did  not  vioUtte  tbe 

«17 


Digitized  by 


Goog 


40 


BupBUiB  OouBT  cm  THS  UiTim)  Statu. 


18B9 


laws  of  the  Uuited  States,  enacted  to  preserve 
our  Deutralitjr  with  nations  with  whom  we  were 
at  jjeace,  nor  did  they  violate  our  Treaty  of 
Ami^  with  Mexico.  Hence,  the  contract  was 
legal,  under  the  laws  of  the  United  States. 

The  people  of  Texas,  represented  by  dele- 
gates, met  in  general  conveotion  at  Wasblnjt- 
ton,  io  Texas,  on  the  2d  day  of  March.  1886, 
and  declared  themselves  a  "Free  and  Inde- 
pendent Republic. "  And  then  and  there  set 
themselves  at  work  to  organize  and  establish  a 
government.  And  on  the  I7th  day  of  the  same 
month,  had  fully  organized  a  government  by 
41»]  the  name  *of  '  ■  The  Republic  of  Texas,'" 
under  a^  written  Constitution.  (Laws  of  Repub- 
lic of  Texas,  Vol.  I.,  page  1  to  25.) 

Then  a  new  nation  was  bom.  An  independ- 
ent nation,  that  maintained  her  independence 
and  freedom  among  the  oatiooB  of  the  earth, 
and  was  subsequently  recognized  by  them  as 
poBsesMDg  all  the  sovereignty  and  attributes  of 
other  nations.  As  auch  Republic,  she  main- 
tained her  indepeodeoce  in  fact  and  In  name, 
until  she  became  incorporated  Into  the  govern- 
ment of  the  United  States.  December  29.  1645. 

The  first  question  to  be  determined  by  this 
court  is,  whether  Texas,  at  the  time  bef(we 
stated,  had  the  ri^t  to  become,  and  wh^her 
she  did  become  an  Independent  government. 

That  she  had  the  right  so  to  become,  will  not 
be  doubted  by  any  man,  nor  by  any  court,  who 
"hold  these  truths  to  be  self-evident,  that  all 
men  are  created  equal ;  that  they  are  endowed 
by  their  Creator  with  certain  inalienable  rights; 
that  among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness.  That  to  secure  these  rights, 
governments  are  Instituted  among  men,  de- 
riving their  just  powers  from  the  consent  of  the 
governed.  That  whenever  any  form  of  gov- 
ernment becomes  destructive  of  these  en£,  it 
is  the  right  of  the  people  to  alter  or  abolish  it, 
and  to  institute  a  new  government,  laying  its 
foundation  on  such  principles,  and  organizing 
its  powers  in  such  form,  as  to  them  shall  seem 
most  likely  to  efffecl  their  safety  and  happi- 
ness," 

Such  right  your  Honors  will  not  doubt  It 
was  happily  incorporated  in  the  first  principles 
of  the  first  truly  written  international  law;  in 
America,  the  first  law  that  is  learned  by  the 
courts  or  by  the  bar — learned  generally,  ere 

Erofessional  studies  are  commenced,  and  im- 
ibed  almost  with  the  first  nourishment  of  the 
American  child. 

That  Texas,  at  the  time  to  which  I  have  re- 
ferred, becapie  entirely  severed  from  the  Re- 
public of  Mexico,  is  fully  shown  by  the  ref- 
erence I  have  made  to  the  first  volume  of  her 
laws.  That  she  maintained  her  independence, 
and  was  never  again  subjected  to  the  domin- 
ion of  Mexico,  is  a  fact  sust^ned  by  the  his- 
tory of  her  struggles,  as  well  as  by  the  history 
of  our  own  government,  and  other  governments 
in  their  negotiations  with  her. 

Although  our  government  had  not  officially 
recognized  the  independence  of  Texas,  at  the 
date  of  this  contract,  yet,  shortly  after  that 
period,  official  correspondence  and  intercourse 
commenced  between  the  United  States  and  the 
Republic  of  Texas,  and  we  find  a  treaty  nego- 
tiated between  the  two  governments  as  early 
as  April,  1888.  (8  Sut.  at  Large,  SIO.) 
It  is  clMmed  that  this  contract  is  void,  as 
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being  in  violation  of  the  laws  of  the  United 
States,  provided  for  the  punishment  *of  [*42 
persons  who  shall,  within  the  territory  or  juris- 
diction of  the  United  Stales,  "  begin  or  set  on 
foot,  or  provide  or  prepare,  the  means  for  any 
military  expedition  or  enterprise,  to  be  carried  ' 
OQ  from  thence  against  the  territory  or  d<Hiun- 
ions  of  any  foreign  prince  or  state,  with  whcnn 
the  United  Staten  are  at  peace". 

This  is  a  penal  statute,  and  must  be  construed  , 
strictly.    And  I  respectfully  insist,  that  while  i 
it  is  the  policy  of  the  United  States  government 
to  preserve  her  neutrality  between  belligerent  ' 
nations,  there  is  nothing  in  this  law  to  prevent  ' 
one  of  her  citizens  entering  into  a  contract  with 
a  citizen  of  another  independent  government 
for  the  purchase  of  land  lying  in  uiat  govern- 
ment, even  though  it  be  recited  in  the  contract 
that  it  is  the  intention  of  the  person  selling  bis 
lands  to  use  the  money  he  receives  for  tbem  io 
raising  and  equipping  volunteers  to  maintain 
and  advance  the  Independent  of  his  oountiy. 

It  does  not  appear,  from  the  bill,  that  the 
contract  was  for  the  advancement  of  funds  to 
raise  and  equip  volunteers  within  the  United 
States,  or  to  ctury  on  war  from  thence  against 
Mexico.  For  aught  that  appears,  the  ^ign 
of  General  Chambers  was  to  raise  his  volun- 
teers in  Texas.  And  it  might  as  well  be  pn- 
sumed  that  they  were  to  be  raised  in  Europe, 
as  in  the  United  States. 

Besides,  Texas  was  an  independent  govern- 
ment. And  the  purpose  of  General  Chambers, 
as  declared,  was  to  maintain  her  independence, 
and  not  to  make  incursions  from  the  United 
States,  or  even  from  Texas,  into  Mexico. 

There  is  nothing  in  Uiis  statute  inhilutine  « 
dtizen  of  the  United  States  from  voluntenug 
in  the  service  of  another  government  to  main- 
tain her  independence,  already  declared;  and 
uphold  her  government,  fully  instituted;  nor 
declaring  It  unlawful  for  acitizen  of  the  United 
Slates  to  contribute  means  for  auch  purpoKs. 

Again,  It  is  insisted  by  the  defendant  tbst 
this  contract  is  in  violation  of  the  Tresltyof 
Amity,  Commerce  and  Navigation  betwera  the 
United  States  of  America  and  the  United  Mex- 
ican States,  of  April  S,  1832. 

The  Ist  article  of  that  Treaty  is  in  these 
words:  "  There  shall  be  a  firm,  inviolable  and 
universal  peace,  and  a  true  and  sincere  friend- 
ship between  the  United  Statra  of  America  and 
the  United  Mexican  States,  in  all  the  extent  ci 
their  poasesBlons  and  territories,  and  betweoi 
their  people  and  clUzens  respecttrely,  without 
distinction  of  persons  or  places." 

In  revolutions,  there  must  be  a  time  when 
an  old  government  ends  and  a  new  one  begins. 
And  when  a  new  one  begins,  it  must  embrsce 
a  certiUa  portion  of  the  earth  of  which  it  hu 
possession.  Now,  with  regard  to  thU  proris- 
lon  of  the  Treaty,  I  'respectfully  indri;,  [•48 
that  by  a  revolution,  a  portion  of  what  wis 
before  Mexico,  ceased  to  be  any  part  of  tbe 
possessions  or  territory  of  Mexico,  and  became 
the  possessions  and  territory  of  the  new  gov- 
ernment': and  that  this  provision  in  the  Treatjr 
could  no  longer  bind  the  United  States  to  re- 
regard  the  revolted  territory  as  any  part  of  the 
Mexican  territory. 

In  regard  to  the  obligations  of  this  Treaty, 
and  its.  binding  force  upon  the  United  Stattf. 
in  September,  1836,  the  question  is  not,whether 
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Uke  United  Stat«e  had  recognized  the  indepead- 
ence  af  Texas;  but  whether  Texas  had,  in  fact, 
achieved  her  iDdependeace. 

If  Texas  bad  not  achieved  her  independence 
io  whrai  this  contiact  vias  executed,  then 
■be  had  not  achieved  it  at  a  subsequent  period, 
vben  tbe  United  States  goTeroment  did  offl- 
dtlly  recognize  her  iodependence.  And  if 
these  citizens  of  Ohio,  in  Septemljer.  16S6,  vio- 
lated this  Treaty  of  Amity  with  Mexico,  then 
the  United  States  government  violated  the 
Btme  Treaty  in  March,  1837,  by  recognizbig, 
and  in  April,  1838.  by  treating  wiUi  the  Re- 
public of  Texas.  For  when  this  contract  was 
nude,  the  revolted  colony  had  already  achieved 
her  iud^ndence,  established  her  government, 
and  had  never  relinquished  anpr  part  of  her 
territory  acquired  by  the  revolution. 

The  question  whether  Texas  bad  achieved 
her  independence  in  September,  1886,  was  a 
hisloric  and  govemmentaJ  fact — a  fact  not  de- 
pending upon  any  question  of  recognition  by 
oUier  and  different  nations, 

it  IB  true  that  other  governments  mi^t  or 
might  not,  as  they  should  choose,  send  to  and 
receive  from  Texas  diplomatic  agents.  But 
whether  they  did  or  not,  could  not  alter  the 
fict  of  Texan  independence,  so  long  as  Mexico 
never  repossessed  herself  of  the  revolting  terri- 
tory. And  so  far  as  tbe  fact  of  Texan  inde- 
pendence was  concerned,  it  was  no  more  the 
province  of  our  government  than  of  any  other 
to  determine  when  that  fact  transpired.  And, 
S8  I  conceive,  no  more  the  province  of  any 
government,  than  of  the  citizens,  except  so  far 
as  concerns  the  relations  of  diplomacy. 

The  njcog^ition  of  the  mdependence  oi 
Texas,  by  the  United  States,  in  no  way  deter- 
mined the  fact  as  to  when  she  became  inde- 
pendent, any  more  than  did  tbe  acknowledg- 
ment of  tbe  independence  of  the  United  States 
by  the  British  government  determine  the  fact 
u  to  when  the  United  States  became  independ- 
ent. If  the  time  or  date  of  the  independence 
(tf  revolting  colonies  depends  on  the  decision  of 
neatral  nutons,  and  not  upon  the  fact  whether 
tbe  revolUng  colony  has  established  a  dvil 
government  which  is  continued  in  successful 
operation,  performing  all  the  functions  of  an 
44']  independent  power,  then  we  are  *all  mis- 
taken in  the  date  of  our  national  existence ;  and 
instead  of  celebrating  the  anniversary  of  the 
4th  of  July,  1776,  we  should  ascertain  the  dif- 
ferent days  of  the  rect)gnition  of  our  independ- 
ence by  other  nations,  and  celebratetbem.  And 
thus,  instead  of  having  one  national  holiday, 
ve  would  have  as  many  as  there  are  nations 
with  whom  we  have  diplomatic  relations.  By 
soch  adecision  our  boys  would  be  delighted,  and 
the  interests  of  pyrotechnists  greatly  benefited, 
ifr.  Volney  E.  Howard,  for  tbe  appellees : 
We  insist  that  the  bill  in  this  case  cannot  be 
msiniained,  because, 

1.  It  is  shown,  on  the  face  of  the  contract 
tnd  the  bill,  that  the  obligation  was  given  to 
enable  Qeneral  Chambers  to  raise  and  eq^uip ; 
volunteers,  to  carry  on  a  war  in  Texas  agamst : 
the  R^ublic  of  Mexico,  and  was  therefore  in 
notation  of  our  neutral!^  laws  with  Mexico. 
Tbe  contract  was  entered  into'  in  Ohio,  in 
September,  1836,  before  this  government  had 
Kknowledged  the  independence  of  Texas. 
Coniracls  to  furnish  money  to  carry  on  war 
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by  revolted  subjects,  against  a  government  with 
whom  we  are  at  peace,  are  void.  (I  Kent,  116, 
118. 128;  De^oentz  v.  Hendricks.  9  Moore  C.  B., 
5(16.)  If  the  government  does  not  interfere,  it 
is  illegal  for  citizens  to  do  so.  (1  Kent,  24, 
note  A,  25,  wke.)  And,  unUl  the  government 
acknowledges  the  independence  of  Uie  revolted 
province,  the  courts  rera^ize  the  ancient  condi- 
tion of  things,  under  which  this  contract  would 
be  illegal.  (1  Kent,  25;  9  Ves..  847;  4  Cranch. 
272:  18  J.  a,  661,  587;  S  Wheat.,  324,  610; 
Wheaton's  Elements,  408.) 

2.  It  appears  from  the  contract,  and  the  alle- 
galions  of  the  bill,  on  page  8  of  the  Record, 
that  the  contract  in  this  case  was  entered  into, 
not  only  for  the  purpose  of  furnishing  money 
to  equip  volunteers  to  carry  on  a  war  in  Texas 
against  Mexico,  In  aid  of  the  revolutionists, 
but  for  the  further  illegal  purpose  of  raising 
volunteers  to  proceed  from  this  country.  Tbe 
contract  was  ther^ore  void,  as  against  the  laws 
of  the  United  States  and  our  Treaty  of  Amity 
and  Friendship  with  Mexico.  The  contract 
was  executed  in  Cincinnati,  on  the  I6th  Sep- 
tember. 1886,  and  recites  that  General  Cham- 
bers "is  now  engaged  in  raising,  arming  and 
equipping  volunteers  for  Texas,  '&c.,  (Act  of 
Congress,  1686,  p.  53;  Senate  Journal,  1887, 
pp.  110,  310:  Act  of  March  10, 1888,  6  Stat,  at 
Large,  212;  £s.  Doc.  1885,  p.  188;  Vol.  VI., 
Doc.  266;  Doc.  88.  p.  86.) 

Mr.  Chief  Juaiiee  Taney  delivered  the  opin- 
ion of  tbe  court: 

This  is  an  appeal  from  the  decree  of  the 
District  Court  of  the  United  SUtes  for  the 
District  of  Texas. 

*The  appellants  filed  a  bill  in  that  court  [MS 
against  the  appellee,  to  obtain  tbe  specific  exe- 
cution of  an  agreement  which  is  set  out  in  full 
in  the  bill ;  and  whicb  they  allege  was  executed 
at  the  City  of  Cincinnati,  in  the  State  of  Ohio, 
on  or  about  the  16th  of  September,  1836.  Some 
of  the  complainants  claim  asoriginal  parties  to 
the  contract,  and  the  others  as  assi^ees  of 
original  parties,  who  have  sold  and  assigned  to 
them  their  interest. 

The  contract,  after  stallne  that  it  was  entered 
into  on  the  day  and  year  above  mentioned,  be- 
tween Qeneral  T.  Jefferson  Chambers,  of  tbe 
Texan  army,  of  the  first  part,  and  Morgan 
Neville  and  six  others,  who  are  named  in  the 
agreement,  of  tbe  City  of  Cincinnati,  of  the 
second  part,  proceeds  to  redte  the  motives  and 
inducements  of  the  parties  in  the  following 
words: 

"That  the  s^d  party  of  the  second  part, 
being  desirous  of  assisting  tbe  said  General  |r. 
Jefferson  Chambers,  who  is  now  engaged  in 
raising,  arming  and  equipping  volunteers  in 
Texas,  and  who  is  in  want  of  means  therefor; 
and,  b^g  extremely  desirous  to  advance  tbe 
cause  of  freedom  and  tbe  independence  of 
Texas,  have  agreed  to  purchase  of  the  said  T. 
Jefferson  Chambers,  of  his  private  estate,  the 
laods  hereinafter  described." 

And  after  this  recital  follows  the  agreement 
of  Chambers,  to  sell  and  convey  to  them  the 
land  described  in  the  agreement,  utnated  in 
Texas,  for  the  sum  of  twelve  thousand  five 
hundred  dollars,  which  he  acknowled^  that 
he  had  received  in  their  notes,  payable  in  equal 
instfUlments  of  four,  six  and  twelve  months,  and 
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lie  covenanted  that  he  had  a  f^ood  title  to  this 
land,  and  wuuld  convey  it  with  general  war- 
ranty. There  are  other  iftipulations,  on  the  part 
of  ChamberB,  to  secure  the  title  to  the  parties, 
vhlch  it  IB  unnecessary  to  slate,  as  they  are  not 
mal'iial  to  the  questions  before  the  court. 

After  setting  out  the  contract  at  large,  the 
bill  avers  that  the  notes  given,  as  aforesaid, 
were  nil  paid;  and  sets  forth  the  manucr  in 
which  the  complainants,  who  were  not  parties 
to  the  original  contract,  had  acquired  their  In- 
terest as  asunieeB;  and  charges,  that  not  with* 
standing  the  full  payDneat  of  the  money,  Cham- 
bers, under  different  pretexts,  refuses  to  cod- 
vey  the  land  according  to  the  terms  of  his 
agreement. 

It  further  statea,  that  they  are  informed  and 
believe  that  he  received  full  compensation,  in 
money,  scrip,  land  or  other  valuable  property, 
for  the  supplies  furnished  by  him,  and  in  arm- 
ing and  equipping  the  Texan  army  referred  to 
in  the  said  coDtract,  and  which  it  was  in  part 
the  obpcct  of  the  said  parties  of  the  second  part 
to  assist  him  to  do,  by  the  said  advances  made 
by  them,  as  before  stated,  and  which  said 
advances  did  enable  the  said  Chambers  so  to  do. 
46*]  *To  this  bill  the  respondent  (Chambers) 
demurred,  and  the  principal  question  which 
arises  on  the  demurrer  Is,  whether  the  contract 
was  a  legal  and  valid  one,  and  such  aa  can  be 
enforced  by  either  party  in  a  court  of  the 
United  States.  It  appears  on  the  face  of  it, 
and  by  the  averments  of  the  appellants  in  their 
bill,  that  it  was  made  in  Cincinnati,  with  a 
genera]  in  tlie  Texan  army,  who  was  then  en- 
gaged in  raising,  arming  and  equipping  volun- 
teers for  Texas,  to  carry  on  hostilities  with 
Mexico;  and  that  one  of  the  ioducemeDta  of 
the  appellants,  in  entering  into  this  coDtract  and 
advancing  the  money,  was  to  aadst  him  in  ac- 
complishing these  objects. 

The  District  Court  decided  that  the  contract 
was  illegal  and  void,  and  sustained  the  demur- 
rer and  dimdaced  Uie  hill;  and  we  tfaiok  ttiat 
the  dedrion  was  right. 

The  validity  of  this  contract  depends  upon 
the  relation  io  which  this  country  then  stood  to 
Mexico  and  Texas;  and  the  duties  which  these 
relations  imposed  upon  the  government  and 
citizens  of  the  United  States. 

Texas  had  declared  itself  independent  a  few 
montlis  previous  to  this  agreement.  But  it  bait 
not  been'  acknowledged  by  the  United  States; 
and  theconstituted  authorities  charged  with  our 
foreign  relations,  regarded  the  treaties  we  had 
made  with  Mexico  as  still  in  full  force,  and 
oblifiatory  upon  both  nations.  By  the  Treaty  of 
L^its,  Texas  had  been  admitted  oy  our  govern- 
ment to  t>e  a  part  of  the  Mexican  territory ;  and 
by  the  first  article  of  the  Treaty  of  Amity,  Com- 
merce and  Xavigation,  It  was  declAred,  '*  that 
there  should  be  a  firm,  inviolable  and  universal 
peace,  and  a  true  and  sincere  friendship  between 
the  United  States  of  America  and  the  United 
Mexican  States,  in  all  the  extent  of  their  pos- 
sessions and  territories,  and  between  their  peo- 
ple and  citizens  respectively,  without  distinc- 
tion of  persons  or  place."  These  Treaties,  while 
they  remained  in  force,  were,  1^  the  Constitu- 
tion of  the  United  Slates,  the  supreme  law,  and 
binding  noU  only  upon  the  government,  but 
upon  every  citizen.  No  contract  could  law- 
fully be  made  in  violation  of  their  ptoviaiooB. 
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Undoubtedly,  when  Texas  had  achieved  her 
independence,  no  previous  treaty  could  ImwI 
this  country  to  rogant  it  as  a  part  of  the  Mexi- 
can territory.  But  it  belonged  to  the  govetn- 
ment.  and  not  to  individual  citizens,  to  decide 
when  that  event  had  taken  place.  And  that 
decision,  nccordlng  to  the  laws  of  nations.  d& 

E ended  upon  the  question  whether  she  had  or 
ad  not  a  civil  government  in  successful  oper- 
ation.  capable  of  performing  the  duties  and  ful- 
filling the  obligations  of  an  independent  power. 
It  depended  upon  the  state  of  the  fact,  and  not 
upon  the  right  which  was  in  contest  lietweeii 
the  parties.  And  the-'F^resident,  in  his  [*4T 
message  to  the  Senate,  of  December  33,  1886, 
in  relation  to  the  conflict  between  Mexico  and 
Texas,  which  was  still  pending,  says  :  "  All 
questions  relative  to  the  government  of  foreign 
nations,  whether  of  the  old  ot  tlie  new  world, 
tiave  been  treated  by  the  United  States  as  ques- 
tions of  fact  only,  and  our  predecessors  nave 
cautiously  abstained  from  deciding  upon  Uiem 
until  the  clearest  evidence  was  in  their  posses- 
sion, to  enable  them  not  only  to  deciae  cor- 
rectly, but  to  shield  their  cleciBion  from  evety 
unworthy  imputaUon."  (Senate  Journal  of 
ISaO,  87,  p.  54.) 

Actiuff  upon  these  prindples,  tlie  independ- 
ence of  Texas  was  not  acknowledged  by  the 
Government  of  the  United  States  until  the  be- 
ginning of  March,  18S7.  Up  to  that  lime,  it 
was  reg^ed  as  a  part  of  the  Territory  of 
Mexico.  The  Treaty  which  admitted  it  to  be 
so,  was  held  to  be  stul  in  force  and  binding  an 
both  parties,  and  eveir  effort  made  by  the 
government  to  fulfill  its  neutral  obligattoos. 
ud  prevent  our  citizens  from  taking  pari  in 
Uw  conflict.  This  is  evident,  from  an  <^cisl 
communication  from  the  President  to  the 
(Governor  of  Tennessee,  in  reply  to  an  inquiry 
in  relation  to  a  requisition  for  militia,  nude  by 
General  Gaines.  The  despatch  is  dated'  ia 
August,  1888  :  and  the  President  usee  the  fol- 
lowing language:  "The  obligations  of  our 
Treaty  with  Mexico,  as  well  as  the  general  piio- 
ciples  which  govern  our  intercoarse  with  for 
eign  powers,  require  us  to  miUntain  a  strict  oeu 
trality  in  the  contest  which  now  agitates  a  part 
of  ttiat  republic.  So  long  as  Mexico  fulfills  ber 
duties  to  us.  as  they  are  defined  by  the  Treaty, 
and  violates  none  of  the  rights  which  are  se- 
cured by  it  .to  our  citizens,  any  act  on  the  part 
of  the  government  of  the  United  States,  which 
would  tend  to  foeter  a  spirit  of  resistance  to  her 
government  and  laws,  whatever  may  he  their 
character  or  form,  when  administered  wiUiin 
her  own  limits  and  jurisdiction,  would  be  un- 
authorized and  highly  improper.  (Ex.  Doc 
1880,  1887.  Vol.  I.,  Doc.  3,  p.  68.) 

And  on  the  very  day  on  which  the  agree- 
ment of  which  we  are  speaking  was  made 
(September  10,  1886),  Mr.  Forsyth,  the  Secre- 
tary of  State,  in  a  note  to  the  Mexican  Minister, 
assured  bim  that  the  government  had  taken 
measures  to  secure  the  execution  of  the  laws 
for  preserving  the  neutrality  of  the  United 
States,  and  that  the  public  officers  were  vigilsoi 
in  the  discharge  of  that  duty.  (Ex.  Doc,  Vol 
I.,  Doc.  2.  page  08. 64.) 

And  still  later,  the  President,  in  his  mesBige 
to  the  Senate  of  December  23,  1886.  before  re- 
ferred to,  says:  "  The  acknowledgment  of  s 
new  state  as  independent,  and  entitled  ,to  i 
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ill  i|if  fiimily  of  imiiODfl,  is  at  alltimcB'an 
act  of  gre&t  delicacy  anil  respODBibilily;  but 
more  especially  no  wbeo  such  a  state  baa  forci- 
48*1  biy  'separated  itself  from  another,  of 
vfaich  it  formed  an  integral  part,  and  which 
still  claims  domiaioa  over  it."  And,  after 
^leaking  of  the  policy  which  our  government 
had  always  adopted  on  such  occauons,  and  the 
duly  of  maintaining  the  eatabliahed  character  of 
tix  United  States  for  fair  and  impartial  deal- 
iog,  he  proceeds  to  express  bis  opiDioD  against 
the  ackoowledraicat  of  the  independence  of 
Texas,  at  that  ume,  in  the  following  words: 

"  It  is  true,  with  regard  to  Texas,  the  clvH 
aathority  of  Mexico  has  been  expelled,  its  in- 
Tsdioe  army  defeated.tbe  Chief  of  the  Republic 
himself  captured,  and  all  present  power  to  con- 
trol the  newly  organized  government  of  Texas 
anoibilaied  withm  its  cooflnes.  But,  on  the 
Mber  band,  there  is,  in  appearance  at  least,  an 
immense  disparity  of  physical  force  on  the  side 
of  Mexico.  The  Mexican  Republic,  under  an- 
other executive,  is  rallying  its  forces  under  a 
new  leader,  and  menacing  a  fresh  invasion  to 
recoTer  its  lost  dominion.  Upon  the  issue  of 
this  threatened  invasion,  the  independence  of 
Texas  may  be  considered  as  suspended ;  and. 
wm  there  nothing  peculiar  in  the  relativesitu- 
stioo  of  the  United  States  and  Texas,  our  ac- 
knowledgment of  its  independence  at  such  a 
cryna  would  scarcely  be  regarded  as  consistent 
vith  that  prudent  reserve  with  which  we  have 
heretofore  held  ourselves  bound  to  treat  all 
similar  questions." 

The  whole  object  of  this  message  appears  to 
have  been  to  impress  upon  Congress  the  impro- 
priety of  acknowledging  the  independence  of 
Texas  at  that  time;  and  the  more  especially  as 
the  American  character  of  her  population,  and 
her  known  desire  to  become  a  State  of  this 
rnioD.  might,  if  prematurely  acknowledged, 
bring  suspicion  upon  the  motives  by  which  we 
were  governed. 

We  have  given  these  extracts  from  the  public 
documents  not  only  to  show  that  in  the  judg- 
mnt  of  our  government  Texas  had  not  estab- 
tithed  its  independence  when  this  contract  was 
made,  but  to  snow  also  how  anxiously  the  con- 
Kituted  authorities  were  endeavoring  to  main- 
lain  untarnished  the  honor  of  the  country,  and 
lo  place  it  atiove  the  suspicion  of  taking  any 
part  in  the  conSict. 

This  being  the  attitude  in  which  the  govern- 
ment Mood,  and  this  its  open  and  avowed  pol- 
icy, upon  what  ^unda  can  ihe  parties  to  such 
a  contract  as  this  come  into  a  court  of  justice 
of  the  United  States  and  ask  for  its  speciflc  ex- 
ecution? It  was  made  in  direct  opposition  to 
the  policy  of  the  government,  to  which  it  was 
the  duty  of  every  citizen  to  conform.  And 
vbile  they  saw  it  exerting  all  its  power  to  ful- 
fill in  gooc  faith  its  neutral  obligations,  they 
made  tnemselves  parlies  to  the  war,  by  f  urnish- 
49»j  Ing  *mean8  to  a  general  of  the  Texan 
>nny,  for  the  avowed  purpose  of  aiding  and  as- 
sating  him  in  his  military  operations. 

It  might  indeed  fairly  be  inferred,  from  the 
luigusge  of  the  contract  and  the  statements  in 
the  ^pellants'  bill,  that  the  volunteers  were  to 
be  raised,  armed,  and  equipped  within  the 
nndis  of  the  V^ited  States.  The  language  of 
the  contract  is:  "That  the  said  party  iS  the 
Kcond  part  (that  is,  the  complainants),  being 
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desirous  of  assisting  the  said  Oeaeral  T.  Jeffer- 
son Chambers,  who  is  now  engaged  in  raising, 
arming  and  equipping  volunteers  for  Texas, 
and  is  in  want  of  means  therefor."  And  as 
Oeneral  Chambers  was  then  in  the  United 
States,  and  was,  as  the  contract  states,  actually 
engaged  at  that  time  in  raising,  arming  and 
equipping  volunteers,  and  was  in  want  of  means 
to  accomplish  bis  object,  the  inference  would 
seem  to  be  almost  irresistible  that  these  prepara- 
tions were  making  at  or  near  the  place  where 
the  agreement  was  made,  and  that  the  money 
was  advanced  to  enable  him  to  r^se  and  equip 
a  military  force  in  the  United  States.  And  thu 
inference  is  the  stronger,  because  no  place  ia 
mentioned  where  these  preparations  are  to  be 
made ;  and  the  agreement  contains  no  engage- 
ment on  his  part,  or  proviso  on  theirs,  which 
prohibited  him  from  using  these  means  and 
making  these  military  preparations  within  the 
limits  of  the  United  States. 

If  this  be  the  correct  interpretation  of  the 
agreement,  the  contract  is  not  only  void,  but 
the  parties  who  advanced  the  money  were 
liable  to  be  punished  in  acriminal  prosecution, 
for  a  violation  of  the  neutrality  laws  of  the 
United  States.  And  certainly,  with  such  strong 
indications  of  a  criminal  intent,  and  without 
any  averment  in  the  bill  from  which  their  in- 
nocence can  be  inferred,  a  court  of  chancery 
would  never  lend  its  aid  to  carry  the  agreement 
into  specific  execution,  but  would  leave  the 
parties  to  Bcek  their  remedy  at  law.  And  this 
ground  would  of  itself  be  sufficient  to  justify  the 
decree  of  the  District  Court  dismissing  the  bill. 

But  the  decision  stands  on  broader  and  firmer 
ground,  and  this  agreement  cannot  be  sustained 
either  at  law  or  in  equity.  The  question  is  not 
whether  the  parties  to  this  contract  violated  the 
neutrality  laws  of  the  United  States  or  subjected 
themselves  to  acriminal  prosecution;  but  wheth- 
er such  a  contract,  made  at  that  time,  within 
the  United  States,  for  the  purposes  stated  in  the 
contract,  and  the  bill  of  complaint,  was  a  legal 
and  valid  contract,  and  such  as  to  entitle  either 
party  to  the  aid  of  the  courts  of  justice  of  the 
United  States  to  enforce  its  execution. 

Tbe  intercourse  of  this  country  with  foreign 
nations,  and  its  policy  in  regard  to  them,  are 
placed  by  the  Constitution  of  the  *Uniled  [*60 
Slates  in  the  hands  of  the  government,  and  its 
decisions  upon  these  subjects  are  obligatory  up- 
on every  citizen  of  tbe  Union.  He  is  bound  to 
be  at  war  with  the  nation  against  which  the 
war-making  power  has  declarra  war,  and  equal- 
ly bound  to  commit  no  act  of  hostility  against 
a  nation  with  which  the  government  is  in  amity 
and  friendship.  This  principle  is  universally 
acknowledged  by  tbe  laws  of  nations.  It  lies 
at  the  foundation  of  all  government,  as  there 
could  be  no  social  order  or  peaceful  relations  be- 
tween the  citizens  of  different  countries  without 
it.  It  is,  however,  more  emphatically  true  in 
relation  to  citizens  of  tbe  United  States.  For 
as  the  sovereignty  resides  in  the  people,  every 
citizen  is  a  portion  of  it,  and  is  himself  person- 
ally bound  by  the  laws  which  the  representa- 
tivee  of  the  sovereignty  may  pass,  or  the  treaties 
Into  which  they  may  enter,  within  the  scopeof 
their  delegated  authority.  And  when  that  au- 
thority has  plighted  Ite  faith  to  uiotfaer  nation 
that  there  ahallbe  peace  and  friendship  between 
the  citizens  of  the  two  countries,  every  citizen 
21  ^821 
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of  the  United  states  is  equally  and  personalty 
pledged.  The  compact  is  made  by  the  depart- 
ment of  the  government  upon  which  he  hiraeelf 
has  agreed  to  confer  the  power.  It  is  his  own 
penmnal  compact  as  a  portion  of  the  sovereign- 
ty in  whose  behalf  it  is  made.  And  he  can  do 
DO  act,  nor  enter  into  any  agreement  to  promote 
or  encourafce  revolt  or  hoetililfes  against  the 
territories  of  a  country  with  which  our  govern- 
ment is  pledged  by  treaty  to  be  at  peace,  with- 
out a  breach  of  his  duty  as  a  cltisen,  and  the 
breach  of  the  faith  pledged  to  the  foreign  na- 
tion. And  if  he  does  so  be  cannot  claim  the 
aid  of  a  court  of  justice  to  enforce  it  The  ap' 
pellantB  say,  in  their  contract.that  they  were  in- 
duced to  advance  the  money  by  the  desire  to 
promote  the  cause  of  freedom.  But  our  own 
freedoni  cannot  be  preserved  without  obedience 
to  our  own  laws,  nor  social  order  preserved  if 
the  Judicial  branch  of  the  government  counte- 
nanced and  suataiued  contracts  made  in  violation 
of  the  duties  which  the  law  imposes,  or  in  con- 
travention of  the  known  and  established  policy 
of  the  Political  Department,  acting  within  the 
limits  of  its  constitutional  power. 

But  it  has  been  urged  in  the  argument  that 
Texas  was  in  fact  independent,  and  asovereigD 
state  at  the  Ume  of  this  agreement ;  and  that  the 
citizen  of  a  neutral  nation  may  lawfully  lend 
money  to  one  that  is  engaged  in  war,  to  enable 
it  to  carry  on  hostilities  against  its  enemy. 

It  is  not  necessary,  in  the  case  before  us,  to  de- 
cide how  far  the  judicial  tribunals  of  the  United 
States  would  enforce  a  contract  like  this,  when 
two  Btatea,  acknowledged  to  be  independent, 
were  at  war,  and  this  country  neptral.  It  is  a 
sufficient  answer  to  the  argument  to  say  that 
ftl*]  the  question  whether  Texas  had  or  *had 
not  at  that  time  become  an  independent  state; 
was  a  question  for  that  department  of  our  gov- 
ernment exclusively  which  is  charged  with  our 
foreign  relations.  And  unlU  the  period  when 
that  department  xecomdaBA  it  as  an  Independ- 
ent state,  the  judidartrlbunals  of  the  country 
were  bound  to  consider  the  old  order  of  things 
as  having  continued,  and  to  regard  Texas  as  a 

Sart  of  the  Mexican  territory.  And  if  we  un- 
ertook  to  inquire  whether  she  had  not  in  fact 
become  an  independent  sovereign  state  before 
she  was  recognized  as  such  by  the  treaty-mak- 
ing power,  we  should  take  upon  ourselves  the 
exerose  of  political  authority,  for  which  a  ju- 
dicial Uribunal  b  wholly  unfit,  and  which  the 
Con^tudoD  has  conferred  exclusively  upon  an 
other  department. 

This  to  not  a  new  question.  It  came  before 
the  court  in  the  case  of  Rose  v.  Himely,  4  Cr., 
273,  and  again  inSoytY.  QeMon,  8  Wheat., 
824.  And  m  both  of  these  cases  the  court  said, 
that  It  belongs  exclusively  to  governments  to 
recognize  new  states  In  the  revolutions  which 
may  occur  in  the  world;  and  until  such  rec- 
ognition, either  by  our  own  government  or  the 
government  to  which  the  new  state  belonged, 
courts  of  justice  are  bound  to  consider  the  an- 
cient state  of  things  as  remaining  unaltered. 

It  was  upon  this  ground  that  the  Court  of 
Common  Fleas  in  Imagland,  in  the  case  of 
D«  Wutt  V.  BmdrSek$,  9  Moore's  C.  B.,  586. 
decided  that  it  was  contrary  to  the  law  of 
nations  for  persons  residing  in  England  to  en- 
ter into  engagements  to  raise  money  by  way  of 
loan  for  the  purpose  of  snpptnting  siibjecls  of 
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a  foreign  state  In  arms  against  a  goveranKnt 
in  friendship  with  Eogland.and  that  oori^tot 
action  attached  upon  any  such  contract  And 
this  decision  is  quoted  with  approbation  hj 
Chancellor  Kent,  in  1  Kent's  Com..  116. 

Nor  can  the  subseouent  acknowledgment  o( 
the  independence  of  Texas,  and  her  adtniBaion 
into  the  Union  as  a  sovereign  State,  affect  ibe 
question.  The  agreement  being  illegal  and  liy 
solutely  void  at  the  time  it  was  made,  it  cin 
derive  no  force  or  validity  from  events  which 
afterwards  bappmed. 

But  it  Is  Insisted,  on  the  part  of  the  appelUDti, 
that  this  contract  was  to  be  executed  in  Texis,ai)d 
was  valid  by  the  laws  of  Texas,  and  that  tbe 
District  Court  for  that  State,  in  a  controversy 
between  individuals,  was  bound  to  adminlstv 
the  laws  of  the  State,  and  ought  therefore  to 
have  enforced  this  agreement. 

This  argument  is  founded  in  part  on  a  mis- 
take of  the  fact.  Tbe  contract  was  not  only 
made  in  Cincinnati,  but  all  the  stipulations  on 
the  part  of  the  appellants  were  to  be  performed 
there,  and  not  in  Texas.  And  the  advance  of 
money  which  they  *agreed  to  make  for  [*62 
militarv  purposes  was  m  fact  made  and  intended 
to  be  made  in  CincinnaU,  by  the  delivery  of 
their  promissory  notes,  which  were  accepted  bf 
tbe  appellee  as  payment  of  the  money.  This 
appears  on  the  face  of  the  contract.  And  it  is 
this  advance  of  money  for  the  purposes  men- 
tioned in  the  agreement,  in  contravenlicm  of 
the  neutral  obligations  and  policy  of  the  United 
States,  that  avoids  the  contract.  The  mere 
agreementto  accept  a  conveyance  of  land  lyio; 
in  Texas,  for  a  valuable  con^deration  paid 
them,  would  have  been  free  from  objection. 

But  had  tbe  fact  been  otherwise,  cotainlyno 
law  of  Texas  then  or  now  in  force  could  abcolve 
a  citizen  of  tlte  United  States,  while  be  contin- 
ued such,  from  bis  duty  totbisgovemmeot,  nor 
compel  a  court  of  tbe  United  states  to  su[^N>it 
a  contract,  no  matter  where  made  or  where  lo 
be  executed,  if  that  amtract  was  to  violatioa  of 
their  laws,  or  contravened  the  public  poli^  of 
the  government,  or  whs  in  conflict  witbsubeist- 
ing  treaties  with  a  foreign  nation. 

We  ther^oTt  hold  thta  contract  to  be  iO^and 
void,  and  affirm  the  decree  of  the  District  Court. 

Mmr».  Juatien  Daalaland  Orler  dtasorted. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  traa- 
script  of  the  vecord  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  18  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  tbe  Mid 
District  Court  in  this  cause  be,  and  the  same  ii 
hereby  affirmed,  with  coeta. 

C1ted-«  Wall.,  4flO;ZOtto,m:tAbb.ir. 
12  Bank.  Bc«..  Ml :  8  CUff..  UO. 


JOSBPH  WISWALL.  ndnt^i»  Brnr, 

V. 

DAVID  SAMPSON,  Lessee  of  Edward  HaU 
and  Edward  S.  Dargak. 

Judgmmt  lien  on  real  eetate  in  euMtodg  of  neon na 
tkppoinUd  in  tfAatuwy— Aotf  proteeM  and  «m 
fofetd. 
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Where  real  e«tate  Is  In  the  onstodr  of  a  receiver, 
■ppolsted  br  a  court  of  chancery,  a  sale  of  the 
pniperty  under  an  executloD  Issuea  by  virtue  of  a 
Jtrirmeni  at  Isn  ,  is  Illegal  and  void. 

Tfie  proper  modes  of  proceedfov  pointed  out,  to 
be  pursued  by  any  person  who  olalinB  title  to  the 
property,  either  by  mortgage  or  Judgment  or 
otfaerwlse, 

THIS  case  was  brought  up  by  writ  of  error 
fiom  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Alabama. 
53*]  *It  was  an  ejectmeut  for  the  following 
Int,  in  the  City  of  Mobile,  bounded  south  by 
St.  Francis  Street,  and  lying  between  Water 
ud  Commerce  and  Planters  streets  of  the  said 
.  city,  having  a  front  of  thirty-flve  feet  on  St. 
FiUDcisStreet.and  extending  to  Planters  Street, 
with  the  same  breadth;  bounded  east  by  lands 
formerly  beloDgiDg  to  H.  D.  Balava,  and  west 
by  a  lot  of  BeaSi,  ISla  &  Ca 

The  declaration  contained  three  counts;  two 
u|wn  a  demise  from  £dward  Hall,  a  citizen  of 
tbc  State  of  Maryland,  and  the  third  a  demise 
from  Edward  S.  Dar^n. 

AJl  hough  the  decision  of  the  court  turned 
upon  a  BiDgle  poiat,  it  is  necessary  to  connect 
ii  with  the  other  circumstances  of  the  case  which 
are  somewhat  complicated. 

The  following  table  contains  a  reference  to 
the  principal  facta  bearing  upon  the  respective 
titles  of  the  plaintiff  and  defendant: 


1840.  April  38.  Ticknor.  being  ia  poflsesalOD,  con- 
veyeU  the  property  to  Day. 


PlaintilTB  Title 

im. 

DeclS.  Fowlerand  oth- 
ers obtained  a  Judg- 
ment against  Ticknor 
turHni. 

Decai.  Crouch  ft  Sneed 
obtained  a  Judgment 
walnu  Ticknor  for 
fT.17B.16. 

DefetuiaiiVii  !ZYtIe 
1S40. 

VSIt. 

ll»«g. 

J  une  14.  Wlawall  obtain- 
ed Judgment  avalnst 
Tucfcnor  for  ts^.VI. 

July  1.  Fi.  fa.  Issued  on 
It,  returned  "  no  prop- 
erty found." 

im. 

I&43. 

Feb.  7.   BUI  filed  by  Wts- 
wall  to  act  aside  the 
deed  from  Ticknor  to 
Day  as  fraudulent. 

IHd. 

feb.  a.  AliM  jl.  fa.  on 
Crouch  A  Sneed's  Judg> 
meat, 

April  7.  AUm  fi.  fa.  on 
niwler'B  Judgment. 

inly?.  Lot  sold  toDar- 
|u  under  the  execu- 

UOOB. 

AugiutU.  Harsbalexe- 
outad  a  deed  to  Dargan . 

April  Term.  Deed  from 
Ticknor  to  Day  set  aside 
as  fraudulent. 

June  27.  Keoelver  ap- 
pointed by  the  Chancel* 
lor,  took  possession. 

Nov.  26.   Dargan  applied 
to  the  Chancellor  to 
have  the  property  de- 
livered over  to  him,  or 
for  leave  to  bring  an 
ejectment.    Botb  re- 
fused. 

1S47. 

March  1.  Lot  sold  by  the 
Master  In  Chancery  to 
Wlswall,     and  deed 
made. 

1848. 

April—.  Dargan  brougbt 
u  ejectment  agamst 
whwalL 

1848. 
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•Upon  the  trial,  the  following  bill  of  [*54 
exceptions  was  taken  -. 

Be  it  remembered,  that  on  the  trial  of  this 
cause  on  this  4th  day  of  January,  1649,  before 
the  Hon.  William  Crawford,  Judge,  the  plaint- 
iffs, to  show  title  io  thdr  lessors,  offered  In  ev- 
idence a  judgment  rendered  in  this  court  on  the 
28th  December,  1840,  in  favor  of  C.  S.  Fowler 
&Co.,  agamst  John  Ticknor,  for  $4,091,  be- 
sides costs;  also  a  judgment  rendered  in  this 
court,  on  the  Slst  December.  1840,  in  favor  of 
Crouch  &  Sneed  against  John  Tichnor,  $7,- 
176.35  and  costs;  upon  each  of  which  judg- 
ments^, fas.  were  issued  within  a  year  and  re- 
turned by  the  marstiBl,  "  No  property  found;" 
no  other  execuUona  or  process  issued  upon  either 
of  these  judgments,  except  the  foltowinf^:  Upon 
the  judgment  of  Crouch  &  Sneed  an  almnfi.  fa. 
was  issued  on  the  24tb  February,  1845,  and  lev- 
ied on  the  property  sued  for.  upon  which  the 
marshal  returned,  "Levied" — and  "the sale  of 
the  property  levied  on  postponed  by  JudgeE.  S. 
Dargan,  until  further  order."  Andon  Ibel7th 
May,  1845,  &  pluriet  ji.  fa.  issued  on  this  judg- 
ment and  was  levied  on  tbe  same  property. 
Upon  the  judgment  of  C.  S.  Fowler  &  Co.  an 
aliaafi.  fa.  was  issued  on  the  7lh  of  April,  1845, 
and  levied  on  the  same  property,  aod  returned, 
"For  want  of  time  to  sell."  Andon  the  first  day 
of  Hay,  1845,  a  venditioni  exponas  issued,  upon 
which  and  the  execution  on  the  Crouch  and 
Sneed  judgments,  issued  the  17th  May,  the 

Sroperty  was  sold  by  the  marshal  on  the  7th 
uiy.  1845,  to  Edward  8.  Dargan.  for  $7,500; 
and  a  deed  was  made  by  the  marshal  to  said 
Dargan,  bearing  date  the  13th  of  August, 
1855.  The  plaintiff  further  offered  io  evidence 
a  deed  of  release  and  quitclaim  of  tbe  same 
CH*emIse8,  from  Edward  S.  Dargan  to  Edward 
Hall,  one  of  the  lessors,  l)earingdate  the  8d  of 
April,  1 848.  a  copy  of  which  isTiereto  attached, 
marked  X ;  to  the  reading  of  which  the  defend- 
ant, by  his  attorney,  objected,  on  the  ground 
that  it  was  neither  acknowledged  nor  recorded ; 
but  tbe  objection  was  overruled  by  the  court, 
and  the  deed  admitted  in  evidence  upon  the 

Sroof  of  the  haodwritiog  of  Darnu,  and  the 
efendant  excepted.  The  plaintiff  further  of- 
fered evidence  to  show  that  John  Ticknor 
was  in  possession  of  the  property  sued  for  from 
1638  or  1889  claiming  title,  and  that  he  re- 
mained in  possession  until  about  1845;  but 
whether,  after  184U,  Ticknor  claimed  it  as  his 
own,  or  held  possession  as  the  tenant  of  some 
one  else,  witness  did  not  know.  It  further  ap- 
peared that  Ticknor  built  the  store;  that  in 
1839  or  1840  be  became  emban-assed :  and  that 
he  owed  a  large  sum  of  money  to  one  James  L. 
Day,  and  from  sometime  in  1840  carried  oo 
business  in  the  store  as  the  agent  of  said  Day. 
Day  was  often  there  and  had  the  control,  but 
Ticknor  managed  all  the  details.  It  was  fur- 
ther proved  that  HcCoy  and  Johnson,  the  ten- 
ants ^^erred  with  the  declaratioD,  were  [*55 
in  posaesrion  of  the  premises  in  April,  1848. 
and  had  been  in  posaession  since  November, 
1847. 

The  defendant  then  offered  in  evidence  a 
Judgment  obtained  in  the  circuit  court  of  Mo- 
bile County,  on  the  14th  day  of  June,  1843,  in 
favor  of  Joseph  Wiswall  against  John  Ticknor, 
forthesiim  of  $3,288.17,  Desides  costs;  and  a 
fij^,  issued  thereon  the  Ist  July,  18ti,  returnable 
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to  the  fall  term  of  said  court,  which  was  returned 
by  the  sheriff.  No  "property  found";  also 
the  transcripts  from  the  records,  duly  certified, 
of  a  deed  made  by  John  Ticknor  to  James  L. 
Day,  bearioK  date  the  38tb  of  April,  1840,  a 
copy  of  whteh  is  annexed,  marked  A;  also  the 
exempllflcatloD  of  a  decree  and  proceedings  in 
a  suit  in  chancerv,  filed  the  7th  of  February, 
1843,  by  Joseph  Wiswall,  as  a  judgment  creditor 
of  John  Ticknor,  against  said  Ticknor  and 
James  L.  Day;  a  copy  of  which  bill,  answers 
and  decrees,  are  heruU)  annexed,  marked  B; 
also  a  decree  and  proceedings  in  the  same  court 
of  chancery  upon  a  bill  flledMarch  Ist,  1845,  by 
the  President.  Directors  and  CompanT  of  the 
Bank  of  Mobile,  James  Stewart  and  Henry 
Lazarus,  several  judgment  creditors  of  said 
Ticknor;  and  against  said  Ticknor  and  James 
S.  Day;  which  bill  was  similar  in  itsformand 
object  to  the  bill  of  Wiswall,  and  was  served 
on  the  defendant.  Ticknor,  on  the  1st  March, 
1849;  a  copy  of  the  answer  of  Day.  aud  the 
decree,  Is  annexed,  mariced  C.  The  defendant 
then  proved  that  Waring,  the  receiver  of  the 
Court  of  Chancery  In  the  above  two  suits, 
went  into  the  possession  of  the  property  sued 
for  on  St.  Francis  Street,  as  such  receiver,  on 
the  27th  day  of  June.  1845,  and  remained  in 
possession  as  such  receiver  until  the  same  was 
sold  by  him  on  the  1st  Monday  of  March. 
1847;  that  notice  was  given  at  the  marshal's 
sale,  when  the  property  was  bid  off  by  Dargan, 
of  the  pendency  of  the  above  oamed  suits  in 
chancery,  and  the  claims  of  the  complainants 
there  asserted,  and  that  he  was,  as  receiver 
aforesaid,  then  in  possession  of  said  property 
under  the  decrees  in  chancery  in  the  above 
suits.  The  property  was  duly  sold  by  the  re- 
ceiver on  the  Ist  day  of  March,  1847,  to  K.  B. 
Sewell  for  six  thousand  five  hundred  dollars, 
and  a  deed  of  the  same  made  to  him  by  the 
said  receiver  and  master  In  chancery;  and  on 
the  tenth  day  of  May,  1847,  the  same  was  con- 
veyed by  said  Sewail  to  the  defendant,  Joseph 
Wiswall;  it  was  also  shown  that  the  purchaser 
from  the  receiver  went  into  possession,  and 
that  the  whole  amount  oS  the  purchase  money 
was  paid  and  appropriated  under  the  directions 
of  the  Court  of  Cbancerr. 

The  defendant  then  onered  in  evidence  the 
transcript  of  a  decree  and  proceedings  had  In  a 
B6*]  court  of  chancery,  in  Mobile,  *upon 
the  petition  of  Edward  8.  Dargan  against  Moses 
Waring.  Receiver,  Joseph  Wiswall.  John  Tick- 
nor, and  Junes  L.  Day,  a  copy  of  which  is 
hereto  annexed,  marked  exhibitD;  which  de- 
cree had  been  affirmed  by  the  Supreme  Court; 
C.  Cuyter,  the  deputy -marshal  who  made  the 
sale  to  Dargan, testified  that  no  money  whatever 
was  paid  upon  said  sale,  but  that  Dargan  gave 
his  note  to  the  marshal  for  the  costs. 

John  F.  Adams  testified  that  he  acted  as  the 
attorney  of  C.  8.  Fowler  &  Co.,  in  recovering 
their  judgment  in  this  court,  and  had  ever 
since  represented  said  judgment;  and  that  E. 
S.  Dargan.  from  some  time  prior  to  the  mar- 
shal's sale,  represented  the  judgment  of  Crouch 
&  Sneed;  that  it  wasagreedoetween  said  at- 
torneys. Adams  and  Dargan,  representing  said 
judgments,  that  the  land  should  be  sold  upon 
them,  and  bid  off  in  the  name  of  Dargan,  and 
that  if  the  title  thus  acquired  should  enable 
Dargan  to  recover  the  property,  the  Judgment 
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of  C.  8.  Fowler  &  Co.  should  be  paid  out  of 
it;  but  that  if  the  properly  should  not  be  re- 
covered bv  such  title,  then  the  sale  was  to  be 
considered  a  nullity,  and  no  money  to  be  paid 
whatever  on  account  of  it ;  and  that  this  was  the 
understanding  of  Adams,  but  that  after  the  sale 
he  yielded  to  the  views  of  Dargan,  andsigneds 
memorandum  to  the  effect  that  Dargan  Miould 
be  atrustee  for  the  parties.  It  was  further  in 
evidence  that  with  the  arrangments  betweeo 
Dargan  and  Adams  there  was  no  connection  oa 
the  part  of  Ticknor,  the  defendant  in  the  judg- 
ment, and  no  assent  was  j^ven  by  him  to 
them. 

Adams  also  testified  that,  as  the  representa- 
tive of  the  judgment  of  C.  8.  Fowler  &  Co..  he 
entered  a  motion  in  this  court  at  the  Spring 
Term,  1847,  to  amend  the  marshal's  return 
made  upon  tlie  execution  in  that  case,  to  show 
that  no  money  was  in  fact  paid  on  said  bid  of 
Dargan;  and  said  motion  was  produced  and 
read  to  the  jury,  and  is  still  pending  and  unde- 
termined. 

Defendant  then  offered  to  read  a  bill  filed  in 
the  Chancery  Court  of  Mobile,  on  the  Ifiih 
February.  1847,  in  the  name  of  David  A.  Hall, 
assignee  in  bankruptcy  of  C.  8.  Fowler  &  Co., 
against  John  Ticknor,  James  L.  Dav.  Moses 
Wanng.  Receiver;  Joseph  Wiswall,  Bank  of 
Mobile,  James  Stewart,  and  Henry  I^zanu, 
the  object  of  which  bill  was  to  reach  and  have 
appropriated  to  the  payment  of  said  judgment 
of  C.  8.  Fowler  &  Co.  the  proceeds  of  the  sale 
of  the  property  to  be  made  in  that  court  upon 
the  bill  of  said  Wiswall  and  others;  said  hill 
was  filed  by  J.  F,  Adams,  as  solicitor  of  the 
parties,  and  («Ls  forth,  among  other  things,  the 
following:  "That  the  said  premtoes  were  sold 
on  the  1st  of  July.  1845.  by  the  marshal,  to 
Edward  8.  Darfi^gn,  for  the  nominal  sum  of 
$7,500,  and  the  marshal  executed  to  said  Dargan 
his  formal  deed  for  the  same,  and  thereupon 
•made  return  upon  the  process  that  the  [•57 
premises  were  sold  for  the  sum  above  named. 
And  your  orator  now  averreth,  that  in  fact 
neither  the  sum  of  $7,500,  nor  any  other  sum. 
was  paid  by  said  Dargan  to  the  plaintifff;  in 
execution,  or  to  any  person  for  them,  but  bis 
said  bid  was  made  upon  his  stipulation  niade 
with  the  plaintiffs'  attorney,  and  on  the  distinct 
understanding  and  intent  on  his  part,  that  in 
case  his  title  "under  the  said  sale  ^ould  prove 
to  be  valid  and  effectual  in  law,  he  would  par 
to  the  said  plaintiffs  or  your  orator  so  much 
money  upon  his  Said  bid  as  he  might  thereafter 
be  able  to  realize  by  a  sale:  but  if  the  said  title 
should  not  prove  to  he  available  nor  enable  him 
to  obtain  possession,  that  in  that  case  he  should 
pay  nothing."  Said  bill  is  not  sworn  to,  and 
is  still  peodmg  in  the  Court  of  Chancery.  To 
the  iotroduction  of  this  bill  as  evidence,  the 
plaintiffs  ohjected,on  the  ^und  that  It  was  not 
connected  with  the  plaintiffs  in  this  suit,  and  8& 
being  the  statement  of  counsel  merely,  and  not 
evidence  against  C.  8.  Fowler  &  Co. :  and  the 
objection  was  sustained,  and  the  said  bill  ex- 
cluded ;  to  which  the  defendant,  by  his  counsel, 
excepted.  This  was  all  the  evidence  offered  in 
the  case,  and  thereupon  the  court  charged  the 

7hatthe  deed  from  Ticknorto  Day,  of  A^ 
28th,  1840,  was.  upon  its  Uce.  ia  oHmectiiui 
with  the  answers  of  Ticknor  and  Day,  fraod- 

Digitized  by  V^OOg IC 


1B53 


WlBWALL  T.  SaUPSON. 


57 


otent  as  to  crediton,  and  void ;  to  which,  the 
defendant  excepted. 

The  court  further  charged,  that  the  title  of 
Darfftm,  derived  from  the  marshal's  sale,  under 
Uk  Judgment  of  C.  S.  Fowler  &  Co.  and  of 
Crouch  &  Sneed,  was  superior  to  the  title  of 
Wiswall.  derived  from  the  sale  under  the  chan- 
ceiy  proceedio^.  and  entitled  the  plaintiflB  to 
tecoTer:  to  which  the  defendant,  by  bis  coun- 
k1,  excepted. 

The  court  further  charged  the  jury,  that  the 
{Hoceedingtt  and  decree  in  the  Court  of  Chan- 
txTj,  upon  the  petition  of  Dargan,  was  not 
bioaing  or  conclusiTe  upon  the  parties  io  this 
luit;  that  it  was  not  neceflsary  for  Dargan  to  go 
ialo  tbe  Court  of  Chancery  for  ud.  that  hia 
remedy  was  at  law,  and  the  proceedings  there 
npoo  his  petition  bad  no  effect  whatever  upon 
his  title,  and  must  be  whoUr  disregarded  in 
this  suit;  to  which  the  defendant,  by  his  coud- 
sd,  also  excepted,  and  requested  the  court  to 
give  the  following  chaives  to  the  Jury: 

1.  That,  if  the  belieyethe  deed  from  the 
marshal  to  Dargan  was  made  wirbout  any  pe- 
cuniary con^deration,  it  could  pasa  no  title; 
which  tbe  court  refused ;  but  charged  that,  un- 
der the  evidence  before  them,  it  was  valid  if 
DO  money  was  paid  by  tbe  purchaser;  to  which 
the  defendant  excepted. 

2.  That  the  filing  of  Wiswall's  bill  in 
68*1  chancery,  and  the  proceedings  "thereon, 
to  a  final  decree  in  bis  favor,  gave  him  a  spe- 
cific lien  upon  the  property  of  Ticknor,  from 
the  comtnencement  of  his  suit,  which  could 
not  be  devested  by  any  subsequent  proceedings 
□poQ  the  older  judgments  under  which  the 
plaintiffs  here  claim;  which  was  refused,  and 
the  defendant  excepted. 

8.  That  the  receiver  of  the  Court  of  Chan- 
cay,  in  the  suits  of  Wiswall  and  others,  being 
in  possession  of  the  property  under  the  order 
of  that  court  at  tbe  time  of  the  marshal's  sale, 
sod  notice  thereof  being  given  at  that  sale,  af- 
fected tbe  purchaser,  and  invalidated  his  title; 
which  was  refused ;  and  the  court  charged  that 
nich  poesession  and  notice  in  no  manner  affected 
tbe  marshal's  sale,  or  tbe  purchaser  under  it; 
and  the  defendant  excepted. 

].  That  the  proceedings  in  tbe  Court  of  Chan- 
cery, upon  the  petition  of  Dargan.  the  pur- 
chuer  at  tbe  marshal's  sale,  was  conclusive 
aptm  the  parties  and  his  title  thus  acquired ; 
which  was  refused;  and  the  defendant  excepted. 

5.  That,  under  tbe  statutes  and  decisions  of 
Alabama,  it  is  not  the  oldest  judgment,  but  the 
judgment  lien,  that  has  been  kept  alive  by  the 
oldest  execution,  regularly  issued,  without  the 
loss  of  a  term,  that  has  the  priority  as  between 
judgnu-nt  creditors:  which  was  refused;  and 
the  defendant  excepted. 

i.  That,  if  neither  Dargan  nor  £dward  Hall 
were  in  possession  of  tbe  property  on  the  Sd  of 
April.  1848,  tbe  deed  of  that  date,  from  Dargan 
to  Hail,  was  void  and  conveyed  no  title;  this 
was  also  refused ;  and  the  court  charged  that, 
under  the  evidence  before  tlie  jury,  this  deed 
was  valid;  to  all  which  the  defendant  excepted. 

And  the  defendfint  tenders  the  above  as  his 
bill  of  exceptions  in  tbe  case,  and  prays  tbe 
court  to  sign  and  seal  the  same,  which  is  done 
•OGordiogly. 

William  Cbawpobd.  [seal.] 
All  the  excepUona  were  argued  in  this  court; 
HowuD  14. 


hut  it  is  only  necessary  to  refer  to  the  above 
charge,  viz. :  that  the  title  of  Dargan  was  supe- 
rior to  that  of  Wiswall.  -and  that  the  decree  in 
chancery,  on  the  petition  of  Dargan,  was  not 
conclusive  upon  tbe  rights  of  the  parties;  that 
he  was  not  bound  to  go  into  that  court  for  relief, 
as  his  remedy  was  at  law. 

It  was  argued  by  Mr.  Seward  for  the  plaint- 
iff in  error,  with  a  brief  of  Mr.  SewaU,  and 
by  Mr.  Chilton  for  the  defendant  in  error, 
with  a  brief  of  Mr.  Jolin  A.  Campbell. 

It  was  contended,  by  the  counsel  for  the 
plaintiff  in  em>r,  that  *the  court  erred  in  [*59 
refusing  to  instruct  the  jury,  "ttiat  the  receiver 
of  the  C3ourt  of  Chancery,  in  the  suits  of  Wis- 
wall and  others,  being  in  possesion  of  the  prop- 
erty, under  tbe  order  of  the  court,  at  the  time 
of  the  marshal's  sale,  and  notice  thereof  being 
given  at  that  sale,  affected  tbe  purchase  by  Dar- 
gan and  invalidated  his  title ;  and  in  charging, 
on  the  contrary,  ttiat  such  possesion  and  notice 
in  no  maoDer  affected  the  marshal's  sale,  or  the 
purchase  under  it."  Because, 

1.  The  levy,  under  the  judgments  of  C.  8. 
Fowler  &  Co.  and  Crouch  &  Sneed,  invested 
neither  the  marshal  with  any  title,  nor  the  Fed- 
eral Court  with  any  jurisdiction  over  tbe  land, 
nor  could  it  devest  any  title,  if  the  defendant 
Ticknor  was  in  possession,  unless  followed  by 
an  actual  sale  by  the  marshal,  and  payment  of 
the  purchase  money  by  the  purchaser.  {Forrest 
<e  Lyon  T.  Camp,  16  Ala.,  647.) 

And  then,  not  until  tbe  sale  took  place  and 
the  money  was  paid.  Tbe  sale  took  place  in 
Julv;  the  deed  was  made  io  August.  (1  Rich. 
Eq.'.  340 ) 

3.  But  Ticknor  was  not  in  possession.  The 
Court  of  Chancery,  by  its  receiver,  was  in  pos- 
session on  the  36th  June  previous;  and  held, 
not  for  Ticknor,  but  for  Wiswall  and  the  other 
parties  claimioK  against  Ticknor.  (3  P.  Wms.. 
879  ;  2  Story,  Eq..  sec.  83S.)  The  Court  of 
Chancery  was  not  holding  the  property  io  safe 
cu8tody,*until  the  right  should  be  determined 
between  Wiswall  on  tbe  one  side,  and  Ticknor 
&  Day  on  the  other;  for  it  had  already  deter- 
minea  the  right  in  favor  of  Wiswall.  and  or- 
dered a  sale,  and  tbe  proceeds  to  be  aj^plied  to 
bis  judgment.  ( Ticknor  &  Day  v.  WmeaM.  9 
Ala.,  178.)  Its  jurisdiction  was  complete,  and 
adverse  to  all  third  parties.    (10  Paige,  43.) 

Where  different  courts  have  concurrent  juris- 
diction, that  before  which  proceedings  are  ^rst 
had,  and  whose  jurisdiction  first  attaches,  has 
authority  paramount  to  the  others,  and  cannot 
be  ousted  by  subsequent  proceedings  in  those 
courts.  The  Court  of  Chancery  took  jurisdic- 
tion to  decide  upon  the  right  and  title  to  ibis 
land,  when  Wiswall  filed  his  bill  on  the  7lb 
February,  1843,  and  it  continued  its  jurisdic- 
tiou  over  it  until  it  was  sold  under  its  decree. 
No  jurisdiction  as  to  the  premises  attached  to 
tbe  Federal  Court  before  the  sale  to  Dargun,  if 
then.  (Hagan  v.  Lueat,  10  Pet..  400;  Smith  v. 
Mclver,  9  Wheat..  533;  Comirtg  v.  White,  a 
Paige,  567;  Tlie  Robert  hUtoii.  1  Paine.  621; 
P.  db  M.  Bank  v.  Walker,  7  Ala..  945;  Parker 
V.  Browning,  8  Paige,  889.) 

The  counsel  for  the  defendant  in  error  thus 
noticed  this  point: 

•We  deny  that  the  Court  of  Chancery  [*60 
could  prevent  tbe  execution  of  the  levy  made 
the  marshal,  by  placing  a  receiver  in  posses- 
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sion.  The  Court  of  Chancery  iosists  upon  do 
Bucli  power. 

The  rule  of  chancery  ia  stated  in  7  Paige,  518. 
The  head  notes  are:  "  When  property  u  right- 
fully in  the  hands  of  s  receiver,  it  Is  m  the  cus- 
tody of  the  court,  and  cannot  be  distndned 
upon  for  rent  without  permiwioD  of  the  court 
by  whom  tbe  receiver  was  appointed;  and  any 
person  who  takes  the  property  out  of  the  pos- 
session of  the  receiver  without  such  permiasion, 
after  he  has  notice  of  the  character  in  which 
possessiott  is  holden,  Is  guilty  of  a  contempt." 

The  same  principleB  are  applicable  to  any  in- 
terference with  the  possession  of  a  receiver,  se- 
questrator, committee  or  custodee,  who  holds 
the  property  as  tbe  officer  of  the  Court  of 
Chancery;  as  his  possession  Ib  the  possession  of 
the  court  itself.    (Noe  v.  Qibaon,  7  Pidge,  613.) 

Where  a  receiver  is  in  possession  of  real  es- 
tate which  is  subject  to  the  lien  of  a  Judgment, 
the  sale  of  the  premises  by  the  sheriff,  upon  an 
execution  on  such  judgment,  does  not  disturb 
the  possession  of  the  receiver;  and  the^eriff 
cannot,  therefore,  be  proceeded  gainst  for  a 
contempt  in  making  such  a  sale.  But  the  pur- 
chaser cannot  disturb  the  possession  of  the  re- 
cover, when  he  obtains  his  conveyance  from 
the  sheriff,  without  the  permission  of  the  court 
(9  Paiee,  378.) 

This  subject  is  discussed  at  large  in  a  late 
case  before  Lord  Truro,  reported  in  3  Gk)rdon 
&  Macnnghteo,  104,  from  which  we  extract: 

"lam  of  opinion  that  it  is  not  competent 
for  anyone  to  mterfere  with  the  possession  of 
a  receiver,  or  to  disobey  an  injunction  or  any 
other  order  of  tbe  court,  on  the  ground  that 
such  orders  were  improvidently  mAde.  Parlies 
must  take  a  proper  course  to  questioo  their  va- 
lidity; but  while  they  exist  they  must  be  obeyed. 
I  consider  the  rule  to  be  of  such  importance  to 
tlie  interests  and  safety  of  the  public,  and  to 
tbe  due  administration  of  Justice,  that  it  ought 
on  all  occasions  to  he  inflexibly  maintained. 
I  do  not  see  how  the  court  can  expect  its  offi- 
cers to  do  their  duty,  if  they  do  It  under 
the  peril  of  resistance,  and  of  that  resistance 
beine  Justified  on  grounds  tending  to  the  im- 
peachment of  the  order  under  which  they  are 
acting.  In  the  present  case,  it  would  liave 
been  perfectly  open  to  tbe  plaintiffs  in  the 
execution  to  have  applied  to  this  court,  to  be 
heard  pro  interest  ma,  or  to  have  been  beard 
on  a  summary  aiiplication  for  leave  to  levy 
under  their  execution,  notwithslandiogthe  pos- 
session of  the  receiver.  There  is  no  instance  in 
which  Justice  may  not  be  readily  obtained  by  per- 
sons who  are  supposed  to  have  their  rights  in- 
61*1  terfered  *with  by  an  order  or  process 
isbued  by  this  court.  Thus,  I  And,  in  one  case, 
where  a  party  wished  to  distrain  for  rent  on 
property  in  the  possession  of  a  receiver,  that 
the  court,  bdng  satisfied  th^  the  legal  right  of 
distress  was  paramount  to  tbe  title  of  tbe  party 
for  whose  benefit  the  receiver  was  appointed, 
allowed  the  distress  to  be  made.  In  another 
case,  where  property  liable  to  distress  had  heea 
sold,  and  the  receiver  had  received  the  proceeds 
and  paid  them  into  court,  the  Isoidlora  having 
claimed  a  right  to  distrain  while  the  receiver 
was  in  possession,  this  court  ordered  the  re- 
ceiver to  pay  out  of  those  proceeds,  to  the  land- 
lord, the  rents  Uiat  were  due  to  him,  the  re- 
ceiver being  in  posseadon  for  the  benefit  of  the 


tenant  for  life,  who  was  liable  for  the  paymeot 
of  that  rent  which  was  so  sought  to  be  distrained 
for  on  the  property  in  the  possession  of  the  re- 
ceiver. I  apprehend,  then,  it  may  be  tak«i  as 
a  rule,  that  though  this  court  may  have  issued 
a  process,  or  have  made  an  order  which  may 
interfere  with  the  supposed  rights  and  interestii 
of  other  parties,  not  parties  to  the  cause,  it  is 
always  competent  for  such  parties  to  make  an 
application  to  the  court  for  relief;  and  it  is  not 
to  be  presumed  or  doubted,  but  that  justice 
will  be  duly  administered  to  them  on  that  ap 
plication. 

Jfr.  yutMM  H alsoB  delivered  the  opinoo  of 
the  conrt: 

This  Is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Sontbeni  Distria 
of  Alabama. 

The  suit  in  the  court  below  was  an  action  of 
ejectment  against  Wiswall  to  recover  Ute  pos- 
session of  a  lot  of  land  utuated  in  the  City  of 
Mobile. 

The  lessors  of  the  pl^ntiff  gave  in  evidence 
two  Judgments  gainst  John  Ticknor — one  in 
favor  of  Fowler  &  Co.  for  $4,491,  rendered  28th 
T>eccmber.  1840 — the  other  in  favor  of  Crouch 
&  Sneed  for  |7,167.25,  rendered  31st  December 
of  the  same  year,  each  of  them  in  the  Circuit 
Court  of  the  United  States.  Executions  were 
issued  upon  each  of  the  Judgments  within  tbe 
year,  and  returned  by  the  marshal  "No  prop- 
erty found. " 

An  aJiiufi.fa.  was  issued  on  the  Judgment 
in  favor  of  Crouch  &  Sneed  on  the  24th  Febru- 
ary, 1846,  and  the  lot  In  question  levied  od; 
an  alias  fi.  fa.  was  also  issued  on  the  Judg- 
ment in  favor  of  Fowler  &  Co.  on  the  7Ui 
April,  1846,  and  a  levy  made  on  the  same:  and 
on  tbe  7th  July  the  lot  was  sold  on  both  fxcon- 
tions,  and  bid  off  by  Dargan,  one  of  the  Ics- 
sois  of  tbe  plaintiff,  for  the  sum  of  97.600,SDd 
a  deed  executed  to  him  by  the  marshal  on  the 
18th  August  of  the  same  year.  Dargan  quit 
claimed  the  premises  to  Hall,  the  other  lessor. 
The  lessors  of  the  plaintiff  claim  title  under 
(his  sale. 

"The  defendant,  Wiswall,  gave  in  evi-  [*62 
dence  a  judgment  in  his  favor  against  Ticknor 
in  the  Cu^cuit  Court  of  tbe  SUte  for  $3,283.17, 
rendered  14tb  June,  1642;  an  execution  issued 
1st  July  of  the  same  year,  which  was  returned 
by  the  sheriff '  *No  property  found ;"  also  a  deed 
of  the  lot  in  question  from  Ticknor  to  one 
James  L.  Day.  bearing  date  28  April,  1840; 
and  the  exemplification  of  adecrceand  the|»v- 
ceedings  in  chancery  on  a  bill  filed  7th  Febni- 
ury.  1848.  by  Wiswatt  agmnst  Ticknor  and 
Day,  setting  aside  the  deed  to  Day  as  fraudu- 
lent and  void  against  creditors.  The  decree 
was  rendered  April  Term,  184S.  Also  the  ap- 
pointment of  a  receiver  by  the  court,  to  wboin 
possession  of  the  property  was  delivered  on  the 
27th  June  of  the  same  jpear.  The  receiver  re- 
mained in  tbe  possession  till  the  lot  was  sold 
by  the  master,  1st  March.  1847,  under  the  de- 
cree in  chancery,  and  was  purchased  in  for 
the  defendant  Wiswall  for  the  sum  of  |6.!iO(t 

The  defendant  claims  under  this  title. 

Notice  was  given,  on  the  day  of  sale,  by  the 
masbal,  under  the  two  Judgments,  of  the  peo- 
den^  of  this  mit  in  chaiwery,  and  of  tbe  ap- 
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pMptment  of  a  receiver,  and  that  be  was  in  the 
posaeBdcm  of  the  property. 

b  appeared,  also,  that  the  lot  was  bid  off  by 
Dmgan  at  the  marshal's  sale,  hy  an  arrangement 
between  the  attorneys  representing  the  two 
Jadgments,  Dar^an  being  the  attorney  for  the 
OM  in  favor  of  Crouch  &  Saeed,  that  If  the 
title  thus  acquired  should  enable  him  to  recover 
tbe  propertv,  the  judgment  in  favor  of  Fowler 
&  Co.  should  be  paid  out  of  it ;  but,  if  he  should 
bit  to  recover  it.  then  the  sale  was  to  be  con- 
ridwed  a  nullity,  and  no  money  was  to  be  piUd, 

It  farther  appeared,  that  an  application  liad 
been  made  by  the  attorney  in  the  judgment  in 
ftfor  of  Fowler  &.  Co.  to  the  court  to  amend 
tbe  marehal's  return  so  as  to  set  forth  the  fact 
ibst  no  money  had  been  paid,  and  that  the  mo- 
tioD  was  then  pending  In  court.  And  further, 
tbst  a  bill  had  been  filed  in  ctiancery  by  the  as- 
aipee  in  bankruptcy  of  the  judgment  of  Fow- 
ler A  Ca  against  the  defendant  and  others,  to 
have  the  proceeds  of  the  sale  of  the  property  on 
the  decree  applied  to  the  paymentof  that  judg- 
jaenl,  and  in  which  bill  it  is  insisted  that  the 
tale  under  the  two  judgments  was  inoperative, 

00  account  of  the  agreement  between  the  at- 
torneys under  whom  it  was  made,  and  that  this 
nit  was  then  pending. 

It  further  appeareo,  that  Dargan  applied  to 
the  Court  of  Chancery  on  the  Soth  November, 
IMS.  bv  petition,  setimg  out  his  title  under  the 
two  judgments  to  have  the  possession  of  the  lot 
by  the  receiver  delivered  up  to  him;  or  if  that 
should  not  be  ordered,  then  that  he  might  be 
St  liberty  to  bring  an  action  of  ejectment  against 
tbe  receiver  to  recover  the  same. 
63*]  *That  the  defendant  Wiawall  put  in  his 
answer,  scuing  up  the  same  matters  now  relied 
on  to  invalidate  the  sale  to  Dargan,  and  also 
daimiDg  a  paramount  lien  upon  the  prop- 
erty by  virtue  of  his  judgment,  and  biU  in 
chancery  and  decree  setting  aside  the  fraud- 
ulent convcyuice  toDay,directingasaleandap- 
piicaUon  of  tbe  proceeiuto  the  payment  of  bis 
jntenent,  the  appointment  of  a  receiver,  &c. 

That  the  Chancellor  overruled  the  applica- 
tion, and  dismissed  tbe  petition  on  the  10th  De- 
cember. IMS.  From  which  order  an  appeal 
was  taken  to  the  Supreme  Court,  and  the  decree 
or  order  afflrmed. 

After  the  evidence  was  closed,  the  court 
diarged  the  jury,  that  the  title  of  Dargan  under 
the  uar^al's  sale  upon  the  two  judgments  was 
superiw  to  that  of  the  defendant  under  the  sale 
apoD  the  decree  in  chanceir,  and  directed  a 
verdict  for  the  plaintiff.  And  further,  that  the 
decree  in  chancery  oo  the  petition  of  Dargan 
WIS  not  cfwclusive  upon  the  rights  of  the  par- 
tin— that  he  was  not  liound  to  go  into  that 
conn  for  relief,  as  his  remedy  was  at  law. 

The  case  is  now  beton  us  on  exceptiouB  to 
this  charge. 

It  was  made  a  question,  on  the  argument, 
whether  or  not  the  lien  of  the  judgments,  under 
which  the  marshal's  sale  took  place,  1^  not 
beeo  postponed  to  that  of  Wiswali,  on  account 

01  laches  in  the  enforcement  of  them  by  execu- 
tion. But  in  the  view  we  have  taken  ot  the 
case,  the  validity  of  the  liens,  at  the  time  of  sale. 
*iU  be  conceded,  without,  however,  intending 
to  express  any  opinion  upon  the  question. 

Wiswali  filed  his  bill  in  chancery  against 
Ticknor  and  Day,  to  Mt  adde  the  fnuduleiit 
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conveyance  to  the  latter,  and  have  the  property 
applied  to  the  saUsfaction  of  his  ludement,  on 
the  7th  February,  1848.  In  that  bill  he  prayed 
for  a  sale  of  the  real  estate,  and  for  the  ap- 
pointment of  a  receiver  to  take  charge  of  it 
with  other  assets  of  the  judgment  debtor:  and, 
also,  for  an  injunction.  A  temporary  injunc- 
tion was  granted.  Oo  the  coming  in  of  the  an- 
swers of  the  defendants,  the  complainant,  on 
the  Uth  April  of  the  same  year,  moved  for  the 
appointment  of  a  Tecelver,  and  the  defendanta, 
at  the  same  time,  moved  to  dissolve  the  hi- 
junction.  The  court  denied  the  motion  to  ap- 
p(rint  the  receiver,  and  dissolved  the  injunction, 
expressing  the  opinion  that  the  answers  so  far 
explained  the  circumstances  under  which  the 
de^  to  Day  was  given,  as  to  remove  the 
charge  of  fraud  against  it.  An  appeal  was 
taken  to  the  Supreme  Court,  and  on  the  10th 
April,  1844.  that  court  reversed  the  order  of 
the  court  below,  and  remanded  the  cause  for 
further  proceedings:  and  on  the  16th  April, 

1845,  the  Chane^or  made  a  decree,  that  the 
deed  was  fraudulent  and  void,  as  against  the 
complainant ;  and  referred  *the  case  to  a  [*64 
master,  to  take  and  state  the  account  between 
the  parties.  He  further  ordered  and  decreed 
that  a  recdver  should  be  appointed  to  take  pos- 
session of  alt  the  property  embraced  in  the 
fraudulent  conveyance;  and  particularly  that 
possession  E^ould  be  delivered  to  him  of  the 
premises  in  question:  and  further,  that  the 
receiver,  under  the  direction  of  the  master, 
should  sell  the  same  and  apply  the  proceeds  to 
the  payment  of  the  complainant's  Judgment, 
with  costs,  Ac. 

The  receiver  was  appointed  on  the  37th  June, 

1846,  and  on  the  same  day  Ticknor,  who  was 
in  poBseadon  of  the  premises,  attorned  to  him, 
who  held  possession  until  the  sale  was  made  in 
pursuance  of  the  decree.  It  will  be  recollected 
that  the  execution  on  the  judgment  in  favor  of 
Crouch  &  Bneed.  was  issued,  and  levied  on  the 
24Ui  Febniaiy,  1845;  and  on  that  In  favor  of 
Fowler  &  Co.  7th  April  of  the  same  year,  and 
that  the  sale  took  place  under  which  the  lessors 
of  the  plaintiff  claim,  7th  July.  1845. 

At  the  time,  therefore,  of  this  sale,  the  re 
ceiver  was  in  the  poasession  of  the  premises, 
under  the  decree  of  the  Court  of  Chancery— 
in  other  words,  the  possessioB  and  custody  of 
them  were  in  the  Court  of  (Jhancery  itself  (as 
the  court  Is  deemed  the  landlord),  to  abide  the 
final  decree  to  be  thereafter  rendered  in  the  suit 
pending. 

The  appointment  of  a  receiver  is  a  matter 
resting  in  the  discretion  of  the  court;  and,  as  a 
general  rule,  in  making  the  appointment  on  lie- 
half  of  a  complaiumt  seeking  to  enforce  an 
equitable  claim,  or  acltdm  which  Is  the  subject 
of  equitable  jurisdiction,  against  real  estate,  It 
will  take  care  not  to  interfere  with  the  rights 
of  a  person  holding  a  prior  legal  interest  in  the 
property.   Thus:  where  there  is  a  prior  mort- 

fagee  having  the  legal  estate, the  court  will  not, 
y  iheappomtmcnt  of  a  receiver,  deprive  him 
of  his  right  to  the  possession;  but  at  the  same 
time,  it  will  not  permit  him  to  object  to  the  ap- 
pointment by  any  act  short  of  a  personal  asser- 
tion of  his  legal  rights,  and  the  taking  of  pos- 
session himself.  (1  J.  &  W..  648;  2  Swanj-t.. 
108.  187:  8  Id.,  113,  ».  116;  8  Daniel's  Pr. , 
1060,  1961.) 
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If  the  perBon  boldinK  the  legal  interest  is  not 
in  possession,  the  equitable  claimant  against 
the  property  is  entitled  to  the  interference  of  the 
court,  not  only  for  the  purpose  of  preserving  it 
from  waste,  but  for  the  purpose  of  obtainiag 
the  rents  sad  proflta  accraing,  as  a  fund  in 
court  to  abide  the  result  of  the  litigation.  For 
until  the  person  holding  the  legal  interest  takes 
posseseioD,  or  asserts  his  right  to  the  posaes- 
Bion.  the  accruing  rents  ana  profits  present  a 
question  simply  between  the  parties  to  the  liti- 
gation. And  the  court  will  also  appoint  a  re- 
ceiver, even  against  a  party  having  pOBsesslon 
65*1  under  a  legal  title,  if  it  *iB  satined  such 
parly  has  wrongfully  obtained  that  interest  in 
the  property.  Thus  it  is  where  fraud  can  be 
proved,  and  immediate  danger  is  liltely  to  re- 
sult, if  possession,  pending  the  litigation,  should 
not  be  taken  by  the  court  in  the  mean  time. 
(18  Ves..  105;  16  Id..  59;  8  Daniel's  Pr.,  1955.) 

The  effect  of  the  appointment  is  not  to  oust 
any  party  of  his  right  to  the  possession  of  the 
property,  hut  merely  to  retain  tt  for  the  benefit 
of  the  part^  who  may  ultimately  appear  to  be 
entitled  toil;  and  when  the  parly  entitled  to 
the  estate  has  been  ascertained,  the  receiver  will 
be  considered  his  receiver  (T.  &  R.,  845; 
Daniel's  Pr.,  1982);  and  the  master  will  usually 
be  directed  to  inquire  what  incumbrances  there 
are  affecting  the  estate,  and  into  the  priorities  re- 
spectively. (lOJ.K.bUl.OodtBitev.OeUten.) 

When  a  receiver  has  been  appointed,  his 
possession  is  that  of  the  court,  ana  any  attempt 
to  disturb  it,  without  the  leave  of  the  court 
first  obtained,  will  bo  a  contempt  on  the  part  of 
the  person  making  It.  This  was  held  in  Ant/el 
v.  Smith,  9  Ves. ,  835,  both  with  respect  to  re- 
ceivers and  sequestrators.  When,  therefore,  a 
party  is  prejudiced  by  having  a  receiver  put  in 
his  way,  the  course  lias  either  been  to  give  him 
leave  to  bring  an  ejectment,  or  to  permit  bim 
to  be  examinwJ  pro  inierea»e  mw.  (1  J.  &  W.. 
176,  Brookg  v.  Greatked;  8  Daniel's  Pr.,  1984.) 
And  the  doctrine  that  a  receiver  is  not  to  be 
disturbed,  extends  even  to  cases  in  which  be 
has  been  appointed  expressly,  without  prejudice 
to  the  rights  of  persons  having  prior  legal  or 
equitable  interests.  And  the  individuals  hav- 
ing such  prior  interests  must,  if  they  desire  to 
avuil  lliemselves  of  them,  apply  to  the  court 
either  for  liberty  to  bring  ejectment,  or  to  be 
examined  pro  interme  mo;  and  this,  though 
their  right  to  the  possession  is  clear.  (1  Cox, 
42S;  »  Ves.,  287.) 

The  proper  course  to  be  pursued,  says  Mr. 
Daniel,  in  his  valuable  treatise  on  Pleading  and 
Practice  in  Chancery,  by  any  person  who 
claims  title  to  ttn  estate  or  other  property 
sequestered,  whether  by  mortgage  or  judgment, 
lease  or  otherwise,  or  who  has  a  title  paramount 
to  the  sequestration,  is  to  apply  to  the  court  to 
direct  the  plaintiff  to  exhibit  interrogatories  be- 
fore  one  of  the  roasters,  in  order  that  the  party 
applying  may  be  examined  as  to  bis  title  to  the 
estate.  An  examination  of  this  sort  is  called 
an  examination  pro  intereate  mo;  and  an  order 
for  such  examination  may  be  obtained  by  a 
party  interested,  as  well  where  the  property 
consists  of  goods  and  chattels  or  personalty,  as 
where  it  is  real  estate. 

And  the  mode  of  proceedine  is  the  same  in 
the  case  of  the  receiver.  (0  Ves.,  287;  9  Id., 
886:  IJ.  ft  W.,  178;  8  Daniel's  Pr.,  1984.) 
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*A  party,  therefore,  holding  a  judgment  [*66 
which  is  a  prior  lien  upon  the  property,  the 
same  as  a  mortgagee,  if  deRimus  of  enforcing  it 
against  the  estate  after  it  has  been  taken  iiilo 
the  care  and  custody  of  the  court,  to  atude  tbe 
final  determination  of  the  litigation,  and  pend- 
ing that  liligatlon,  must  flnt  obtain  Irave  of  tbe 
court  for  this  purpose.  Tbe  court  will  directs 
master  to  inquire  into  the  circiimstaDces, 
whether  it  is  an  existing  unsatisfied  demand, or 
as  to  the  priority  of  the  lien.  &c.,  and  takeciR 
that  the  fund  be  applied  accordingly- 

ChaneeUor  Kent,  in  deliveringtneoi^nionof 
the  coutt  in  CodwiM  t.  &eMon,  as  Chief  Jus- 
tice, observed,  "that  if  a  fund  for  the  payneDt 
of  debts  tw  created  under  an  order  or  decree  in 
chancery,  and  tbe  creditors  come  m  to  avail 
themselves  of  it,  the  rule  of  equity  then  is,  thai 
they  shall  be  paid  in  pari  pateu,  or  upon  a  fool- 
ing of  equality.  But  when  the  law  elves  it 
pnorily,  equity  will  not  destroy  it,  and  espe- 
cially whcsre  legal  assets  are  created  by  statate, 
as  in  case  of  a  judgment  Hen,  they  remain  M, 
though  the  creditors  be  obliged  to  go  into 
equity  for  assistance.  The  legal  priority  will 
be  protected  and  preserved  in  chancery." 

The  settled  rule,  also,  appears  to  be,  tlist 
where  the  subject  matter  of  the  suit  in  equity 
is  real  estate,  and  which  is  taken  into  the  pos- 
session of  the  court  pending  the  litigation,  by 
the  appointment  of  a  receiver,  or  by  sequestrs- 
tion,  the  title  is  bound  from  the  filing  of  the 
bill;  and  any  purchaser,  pendsnte  h'te,  even  if 
for  a  valuable  consideration,  comes  in  at  his 
peril.  (8  Swanst.,  278,  n..  298,  n.;  2  Daniel's 
Pr.,  1267;  6  Ves.,  287;  9  Jd.,  880;  1  J.  ft  W., 
178;  8  Daniel's  Pr..  1984.) 

It  has  been  argued,  that  a  saleof  the  premises 
on  execution  and  purchase,  occadoned  nointer- 
fereoce  with  the  possession  of  the  receiver,  and 
hence  no  contempt  of  the  authority  of  tbe 
court;  and  that  the  sale  therefore,  is  sudi  a 
case,  should  lie  upheld.  But,  conceding  tbe 
proceedings  did  not  disturb  the  possession  of 
the  receiver,  the  argument  does  not  meet  the 
objection.  The  property  is  a  fund  in  conn,  to 
abide  the  event  of  the  litigation,  and  to  be  ap- 
plied to  the  payment  of  the  judgment  creditor, 
who  has  filed  his  bill  to  remove  impedlmeDtsio 
the  way  of  his  execution.  If  be  has  succeeded 
in  establishine  his  right  to  the  application  of 
any  portion  of  the  fuud,  it  is  the  duly  of  the 
court  to  see  that  such  application  is  made. 
And.  in  order  to  effect  this,  tbe  court  must  ad- 
minister it  independently  of  any  rights  acquired 
by  third  persons,  pending  the  litigation.  Other- 
wise, the  whole  fund  may  have  passed  out  of 
its  hands  before  the  final  decree,  and  the  litigs- 
'  tiun  become  fruitless. 

It  is  true,  in  administering  the  fund,  the 
court  will  take  care  that  the  rights  of  prior 
liens  or  incumbrances  sliall  not  be  destroyed: 
*and  will  adopt  the  proper  measures,  by  ["67 
reference  to  the  master  or  otherwise,  to  awer- 
taiu  them,  and  bring  them  before  it.  Un)e!« 
thecourtl>e  permitted  to  retain  the  possession  of 
the  fund,  thus  to  administer  it,  how  can  It  as- 
certain the  interest  in  the  same  to  which  iIk 
prosecuting  judgment  creditor  is  entitled,  and 
apply  it  upon  bis  demand  t 

There  can  be  no  diflicultyin  ascertaining  the 
prior  liens  and  incumbrances,  as  all  of  iliem 
are  matters  of  record.  Several  of  the  judgment 
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ciflditora  came  in.  In  this  case,  and  received 
their  ^are  in  the  distribution. 

These  two  judgment  creditors  bad  notice  of 
the  suit  before  the  sate,  and  mi^t  have  made 
ibmselTes  parties  to  it,  and  clumed  applica- 
tloD  of  the  fund  according  to  the  priority  of 
their  liena. 

They  were  also  before  the  court,  pending  the 
litigation,  on  the  petition  of  Dargan,  who  had 
purcbHsed  for  thetr  benefit,  to  have  the  posses- 
sioo  of  the  receiver  delivered  up  to  the  pur- 
cfaaaer.  There  ia  no  pretense,  therefore,  for 
MQlDg  that  Uiey  have  not  had  notice  of  the  pro- 
oeediogs  in  the  equity  suit.  The  prayer  of  the 
petition  was  denied,  among  ottier  grounds,  be- 
cauK  tlieir  appropriate  remedy  was  a  motion 
to  tlte  court,  founded  on  their  ludgments  to 
have  tlie  proceeds  of  the  sale  unoer  the  decree 
twiied  to  them  according  to  priority. 

We  agree,  that  the  person  holding  the  prior 
legal  lien  or  incumbrance,  must  have  notice, 
and  an  opportunity  to  come  in  and  claim  his 

Eior  right  to  the  property  or  interest  In  the  fund 
fore  his  legal  right  can  be  affected;  and  the 
proper  way  is  by  summons  or  notice  upon  the 
(tfder  or  direction  of  the  court. 

Ttiis  notice  can  be  readily  given  on  the  re- 
port of  the  master,  of  the  pnor  liens  or  incum- 
bnncea  regUng  upon  the  estate. 

Bat  it  is  not  necesaair  to  go  this  length  in 
the  case  before  ua,  as  it  is  sumcient  to  say  that 
the  sale  under  the  judgment,  pending  thb 
equity  suit,  and  while  the  court  was  in  posses- 
sion of  the  estate  without  the  leave  of  the  court, 
was  illegal  and  void.  We  do  not  doubt  but 
tliat  it  would  be  competent  for  the  court,  in 
case  the  Judgment  creditor  holding  the  prior 
lien  had  not  come  in  and  claimed  his  interest 
in  the  equity  suit,  to  decree  a  sale  in  the  final 
disposition  of  the  fund  subject  to  his  judgment. 
Tiie  purchaser  would  then  l>e  bound  to  pay  it 
off.  But  this  disposition  of  Ihe  legal  prior  in- 
cumbrance is  a  very  different  matter,  and 
comes  to  a  very  different  result,  from  that  of 
permitting  the  enforcement  of  ii,pe7idente  Ute. 
without  the  leave  of  the  court,  llie  rights  of 
Ihe  several  claimants  to  the  estate  or  fund  is 
then  settled,  and  the  purchase  under  the  decree 
can  be  made  with  a  full  knowledge  of  the  con- 
diUon  of  the  title,  or  charges  to  which  it  may 
be  subject 

68*]  •Neither  do  we  doubt  but  that  it  is 
Mmpeient,  and  might,  in  some  cases,  be  fit  and 
IHoper  for  the  court,  where  the  property  in 
dispute  is  ample,  and  the  litigation  protracted, 
to  pcnnit  the  execution  to  issue,  and  compel 
the  prosecuting  creditor  to  pay  off  the  judg- 
ment. (S  Beav.,  438.)  But  it  is  manifest  that 
these  proceedings,  on  behalf  of  the  prior  lu- 
cumbiancer,  should  be  under  the  control  of  the 
discreUnn  of  the  court,  as  the  condition  of  the 
title  to  the  property  may  frequently  be  so  com- 
plicated and  embarrassed,  that  unless  the  sale 
was  withheld  until  the  title  was  cleared  up  by 
Uk  judgment  of  the  court,  great  sacrifice  must 
Deceftsanly  ensue  to  the  parties  interested. 

Thifc  case  affords  an  apt  illustration  of  the 
renurk.  The  marshal's  sale  was  made  under 
u  arrangement  that  no  money  was  to  be  paid 
by  Ihe  purchaser,  unless  he  succeeded  in  ob- 
taining a  title  to  the  property  under  It.  It  is 
obvious,  therefore,  if  the  purchase  had  been  un- 
emditioiial,  and  at  the  risk  of  tha  purcha8er,it 
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must  have  been  bid  off  for  a  nominal  consider- 
ation. 

As  we  have  already  said,  it  is  sufficient,  for 
the  disposition  of  this  case,  to  hold,  that  while 
the  estate  is  in  the  custody  of  the  court,  as  a 
fund  to  abide  the  result  of  a  suit  pending,  no 
sale  of  the  property  can  take  place  either  on 
execution  or  otherwise,  without  the  leave  of 
the  court  for  that  purpose.  And  upon  this 
ground,  we  hold  that  the  sale  by  the  marshal  on 
the  two  judgments  was  illegal  and  void,  and 
passed  no  title  to  the  purchaser. 

We  are  also  inclined  to  think  that  the  ques- 
tion of  title  to  the  properly  under  the  marshal's 
sale  is  concluded  between  these  parties  by 
the  judgment  of  the  court  in  the  proceedings 
ou  the  petition  by  the  purchaser  for  the  re- 
moval of  the  receiver,  and  to  be  let  into  the 
possession.  This,  we  have  seen,  is  the  appro- 
priate remedy  on  behalf  of  a  person  claiming  a 
[Mramount  legal  right  to  an  estate  which  haa 
been  brought  iulo  the  ponsession  Eind  nfe  keep- 
ing  of  the  Court  of  Chancery,  pending  the 
litigation  in  respect  to  it. 

This  proceeding  was  explained  by  Lord 
Eldon  in  Angel  v.  Smith,  9  Ves.,  335,  speaking 
of  the  rule  in  respect  to  sequestratorp,  and 
which  he  held  was  egiially  applicable  in  the 
caseof  receivN^  "Where  sequestrators,"  he 
observed,  "are  in  possession  under  the  process 
of  the  court,  their  possession  is  not  to  be  dis- 
turbed, even  by  an  adverse  title,  without  leave: 
upon  this  principle,  that  the  possession  of  the 
sequestrators  is  the  possession  of  the  court,  and 
the  court  being  competent  to  examine  the  title, 
will  not  permit  itMlf  to  be  made  a  suitor  in  a 
court  of  law,  ljut  will  itself  examine  ttie  title. 
And  the  mode  is,  bv  permitting  the  party  to 
come  in  to  be  examined  pro  intereate  nm  ;  the 
practice  being,  to  go  before  the  master  to  state 
his  title,  and  there  is  the  judgment  of  the  mas- 
ter, and  afterwards,  if  necessiiry,  ♦of  the  [*fl9 
court  upon  it.  {See,  also,  10  Beav.,  31S;  2 
Daniel's  Pr.,  1271;3Madd..  31;  IP.  Wms.. 
808.) 

An  appeal  to  the  House  of  Lords  will  Ho 
from  the  order  or  decree  of  the  Chancellor 
upon  exceptions  to  the  master's  report  in  the 
matter.  (2  Daniel's  Pr.,  1273;  3  irf.,  I(i33, 
1634.) 

In  the  petition  to  the  Chancellor  in  the  case 
before  us,  the  purchaser  set  out  hU  title  at 
targe  under  the  marshal's  sale,  and  claimed  the 
possession  of  the  property  by  virtue  of  his  title, 
that  the  receiver  might  be  removed,  and  the 
possession  delivered  to  the  petitioners. 

The  answer  of  Wiswall  wt  up  his  right  to 
the  property  under  the  decree  in  the  suit 
against  Ticknor  and  Day. 

The  right  of  the  petitioner,  therefore,  under 
itis  title  to  the  possesion  of  the  property  as 
against  the  right  of  Wiswall  under  the  pro- 
ceedings in  equity  and  the  decree  in  his  favor, 
would  seem  to  Iw  a  question  directly  involved. 
The  court  so  understood  the  issue  and  pa-ssed 
upon  it;  holding,  as  we  hold  in  this  case,  that 
the  sale  was  illegal  and  void,  having  been  made 
while  the  estate  was  in  the  posi:cs.-iinn  and  safe 
keeping  of  the  Court  of  Chancery.  From  this 
decUion  an  appcnl  was  taken  to  the  Supreme 
Court,  wliere  the  onlor  or  decree  of  the  court 
below  was  utfirmed.  (11  Ala.,  Wi,  Dargan  v. 
Warwg  and  ot/urt.) 
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The  queatioD  U  one  depending  vety  much 
upon  the  local  law  of  Alabama,  and  the  judg- 
ment, therefore,  in  the  matter,  by  the  highest 
court  of  the  Biate.  i%  entitled  to  the  highest 
respect. 

Fbr  theae  mumit  we  are  <ff  opinhn  that  the 
judgmeut  ths  court  below  wot  erroneotia  and 
must  be  reveraed,  and  the  ease  remitted  for 
farther  proeeedingt. 

OnDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Sonthero  District  of 
Alabama,  and  was  argued  by  couosel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  b^  this  court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  tlie  same  is  hereby  remanded 
to  the  said  Circuit  Court,  for  further  proceed- 
to  be  had  therein  in  conformity  to  the 
opinion  of  thin  court. 

Citod-l4  How..  ;nri:  n  Hi>w..  2iB.47fi;  20  How.. 
107,  BWl:  13  (itHi.  ai-i;  H  Otto,  l-'ii;  2  Woods, 421. 819; 

3  WoiidM.  -Ki'>:    Itaiik.  \U-g..  VA>-.  :t  Bank.  Reg.,  181. 

i;  Itiink.  lU'K-.  liif,  3:^!:  8  llsnk.  Heg.,aB4:  0 
Iluiili.  Ui'tf..  :ui7:  Ui  ttiuik.  lU  g..  lb:  2  HuvEes,  401: 

4  HuKtics,  3.^:;.  ;r>l;  U  fllalchf..  an :  7  Blntohf.,20:  18 
BiHtcbf.,  103:  Abli.  r.  s.,  1.5.5;  tBfst.,  119:  SBto., 
aS:  4  UtiD.,  IK:  '1  McCnuv,  SISs  1  Flippio,  68:8 
HoArthur.  S19 ;  4  QUI.,  609. 512. 


70»]  "SAMUEL  SAMPLE,  ISRAEL  W. 
PICKINS,  ASD  BURWBLL  SCOTT, 
AppeUanU,  ^ 

SHADRACH  BARl^. 

When  eguUy  wiU  not  relieve  againat  judgment  at 

law. 

Where  there  was  a  judsment  at  law  enilnst  a  de- 
fendant In  Hlwlsslppf,  and  he  sought  relief  Id 
t^ulty,  upon  the  ground  that  the  consideration  of 
the  contract  was  the  Introduction  of  slaves  Into 
the  State,  and  consequentty  llle^:  a  court  of 
eqult}-  will  not  rrant  rt-lief,  because  the  complain- 
ant was  in  part  d<Ilct'>  with  the  other  party. 

Moreover,  such  a  defense  would  have  tteen  good  at 
law;  and  the  averments,  that  deception  pnictlced  to 
prevent  the  complalnsnt  from  maklnp-  the  defense, 
are  not  sustaloed  by  tbeevldenoe  in  the  c»iBe.  Ana 
further,  after  the  JudKmonti  the  complalDantvave 
a  forthcoming  bond,  thus  reooffnlzlnff  the  valTdltj- 
of  the  judgment. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southeni  Dit 
trict  of  Mississippi. 

The  facts  are  all  stated  in  the  t^nion  <tf  the 
court.  { 

It  was  argued,  in  a  printed  brief,  for  tlie  sp- 
pellanlB.  hy  Meaara.  Walker*  Freeman,  sod  I 
Volaey  £.  Howard.   No  counsel  appeared 
for  the  appellee. 

The  argument  consisted  chiedy  in  comments 
upon  the  tesiimony.  and  contending  tliat  gir 
ing  a  forthcoming  bond  did  not  recognize  the 
validity  of  the  judgment. 

The  giving  and  forfeiture  of  the  forthcoming 
bond  did  not  deprive  the  party  of  his  right  toa 
decree  for  a  new  trial  at  law.  It  is,  in  legal 
effect,  little  more  than  the  ordinary  bond  tA 
replevin.  There  were  no  judicial  proceedtngs 
on  the  forfeiture,  and  no  right,  under  the  laws 
of  Missiauppi,  to  inquire  Into  the  irregularities, 
errors,  or  frauds  <h  the  original  judgment.  , 
The  giving  of  the  bond  therefor  did  not  operste  i 
a  delay  in  presenting  his  defense  at  law.  He 
could  only  make  it  in  equity. 

It  iias  been  decided,  in  Mississippi,  that  the 
giving  and  forfeiting  of  a  forthcoming  tmod 
operates  as  an  extinguishment  of  the  original 
judgment.  But  this  has  l)cen  held  with  refer- 
ence to  judgment  liens  and  process.  Thecontts  | 
would  not,  of  course,  permit  an  execution  on 
the  original  judgment,  and  on  ttie  statutory 
judgment  on  the  forthcoming  bond,  or  sustain 
]ien>t  on  both  judgments.  The  courts  of  that 
State,  however,  have  fully  recognized  the  prin- 
ciple, that  the  statutory  judgment  rested  enUre- 
ly  on  the  judicial  judgment ;  and  have  held  Utat  , 
the  former  (x>uld  not  be  supported  without  the 
latter,  and  became  void  on  its  reversal.  (Ay  ^ 
V.  CSweA,  5  How.  Miss.,  188.)  If,  Oierefore, 
the  appellant  had  a  ^;ood  cause  for  a  new 
trial  in  chancer}-,  he  did  not  lose  il  by  givine 
the  forthcoming  bond.  So  far  as  the  merits  and 
the  equity  is  concerned, both  proceedings  are  but 
one  Judgment.  The  statutory  proceeding  is 
only  hiud  a  judgment,  as  a  mere  legal  ficuon, 
and  cannot  stand  in  the  way  of  a  court  of 
equity. 

*Mr.  Juatiee  Daniel  delivered  the  [*71 
opinion  of  the  court: 

In  their  bill,  filed  in  the  Circuit  Court,  it  is 
alleged  by  the  appellants,  that  in  the  mootb 
of  October,  1886,  the  appellee,  Barnes,  in  con- 


Nora.— H-h«n  a  iuOomtnt  at  lav  will  be  enjoined 
in  equity.  See  note  to  Davis  v.  Tileaton,  6  How.. 
114. 

Equity  Juriddiction  after  trial  at  law.  See  note  to 
Smith  V.  M'rver,9  Wbeat.,633. 

Whether  when  partUsnrein  pari  delicto  or  partl- 
clpes  crimlnK  equilu  wlU  relieve. 

where  parlies  are  connirned  in  illegal  agree- 
inenta,  or  other  transactionB,  whether  they  are 
mata  pmhihita  or  mala  in  k,  court*  of  equity, 
foilnwlnir  the  rule  of  law,  as  to  participators  in 
crime,  will  not  grant  relief.  In  accordance  with  the 
maxim,  'Jn  pan  rMict'i,  pnUor  ovditi'i  defenilenti*. 
Bromley  v.  Smith,  Douk-.  0B7,  note,  608 ;  Vandvck 
V.  Herrett,  1  Bust. 96;  Hanwm  v.  Hancock.  S  Term 
K..  .570:  Browning  V.  Moriln,  Cowp..  790;  Osborne 
V.  WUIIamsi.  18  Ves.,  37B ;  Bullcr.  N.  P.,  131, 188 ;  1 
Fonbl.  Eq., !).  1,  ch.  4.  si'c.  4,  note  iy.)  B<>8enquct  v. 
Oashwood.  Ca«.  T.  Talb..  37.  40.  41 :  Harrington  v. 
Dlgclow,  11  Paige,  349 ;  Warburton  v.  Aiken,  1  Mc- 
Lphh.  460. 

The  old  cases  often  gave  relief,  both  at  taw  and  In 

aultr.  where  the  partv  would  otherwise  derive  an 
vantage  fxom  bis  Infqaltr.  But  the  modem  doo- 

SBO 


trine  has  adopt«^  a  more  severely  just,  and  proba- 
bly politic  and  moral  rule,  which  Is  to  leave  tbe 
parties  where  it  finds  them,  giving  no  relief ,  and  no 
oountcoanoe  to  claims  of  this  sort.  See  ihe  cases 
at  law;  Tompkins  v.  Beroct,  1  Salk..  X2:  Bromler 
V.  flmitb.  Doug..  696.  note  ;  Collins  v.  Bluntem,  1 
Wile., 847:  Lowry  v.  Bourdien.  Itoug..4«8:  Marak 
V.Abel.  8  Boa.  4  Pull..  35;  Vandyck  v.  Herrltt,! 
East,  9(1;  Lubbock  v.  Potts.  T  Btii>t.  449.  4fie:  Brown- 
ing V.  Morris,  Cowp,.  7.50 ;  Hanson  v-  Hancock.  8 
Term  U..  5T5 ;  McCullum  v,  Gourley,  8  Johns.,  HT; 
Duller.  N.  P.,  IKI.  lai.  m ;  Worcester  v.  Baton.  II 
Mass.,  368.  376, 877:  Phelps  v.  Decker,  10  Maas.,»T. 
274. 

And  In  equity,  see  cases  of  Neville  v.  WilklnKB. 
1  Bro.  C.  C  ,  H3,  M7,  M8 :  Jacob,  «7;  Watts  v.  Bmoki, 
8  V'eByai2:  BaRt  India  Co.  v.  Neave.  5  Ves.,  173,  Ifl, 
164;  Thompson  v.Tboinpson,  7  Vc9..  469:  Knn*k« 
v.  Hauirhton,  11  Ves.,  188 ;  St.  John  v.  W,  Joho.  II 
Ve<..  Ri5.6aa;  Osborne  v.  Winiams.  IB  Vr«..  371; 
Biiwnquet  v.  Daithwood.  Ca».  T.  TtUb.,  ST :  Rider  v. 
Kidder,  10  Ves.,  806 ;  Rawden  v.  Sbadwell.  Ambl., 
200 

Where  agnements  or  tranaaoUons  are  t«pudlate4 
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Junctloo  with  ODe  Dunett,  introduced  from 
other  Sutes  of  the  Union  into  the  State  of 
Miaeissippi,  and  in  violution  of  her  Constitution 
tnd  Ikw^  a  Dumber  of  negro  slaves,  for  the 
purpose  of  being  sold  as  merchandise.  That, 
ID  elocution  of  the  design  for  which  they 
were  iotroduced,  a  number  of  those  slaves 
were  ntld  by  the  appellee  to  one  Thomas  B. 
I?n.  from  whom  he  took,  in  pavement,  a  bill 
of  excbaoge,  bearing  date,  in  October,  1886. 
drawn  by  Ives  on  a.  and  J.  Dicks,  of  New 
Orleans,  and  indorsed  by  the  appellant,  8am- 
irie,  and  one  G).  A.  Thompson.  That  this  bill, 
Ddag  presented  first  for  acceptance  and  sub- 
Rpquently  for  payment,  was  in  each  instance, 
refused  by  the  drawees,  but  was  not  protested 
either  for  non-acceptance  or  non  payment. 
That  after  these  transactions,  upon  some  agree- 
DKot  between  Barnes  and  Ives,  a  second  bill 
of  eichaanfEa  was,  in  1887.  drawn  1^  the  latter 
□poD  the  firm  of  Ford.  Harkharo  db  Co.,  for 
15.916.66,  at  ten  months  after  date,  and  was 
indorsed  by  the  appellant.  Sample,  and  by 
Oeoige  A.  Thompson,  the  indorsers  of  the  pre- 
Tious  bill,  and  was  substituted  in  lieu  thereof. 
That  this  second  bill  was  not  paid  ;  but  wheth- 
er it  was  protested,  or  whether  notice  of  its  dis- 
honor was  ever  given,  the  appellant,  Sample, 
states  that  he  was  unable  to  recollect.  That 
Barnes,  being  urged  by  Sample  to  sue  Ives 
immediately  for  tlie  amount  of  the  second  bill, 
instead  of  complying  with  this  direction,  took 
1  deed  of  trust  on  certain  property  of  Ives, 
ttipnlatiag  in  this  dee<l  to  give  further  time  for 
the  pajDMUt  of  the  bill ;  and  that  this  deed  of 
vmt,  and  the  agreements  therein  contained. 
w«n  made  without  the  knowledge  and  against 
ihe  onnaent  and  directions  of  the  appellant, 
Sample,  and  in  fraud  of  bis  rights  as  a  surety. 
That  a  suit  having  been  instituted  in  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
ern District  of  Uississippi,  against  Sample,  as 
the  last  tndoiwr  of  the  bill  of  exchange  drawn 
OB  Ford.  Markham  &  Ob. :  the  said  Ives,  upon 
bformation  bein;;  given  him  of  that  fact  by 
fitmpte.  assured  lum  that  be  need  not  feet  any 
uaeasioess  on  that  account,  as  he,  Ives,  had 
employed  able  counsel  to  defend  him  in 
that  suit.  That  subsequently  to  this  assurance 
frcHU  Ives,  in  a  conversation  of  the  appellant, 
Stm[»le,  with  Barnes,  the  latter  promised  him, 
that  if  Ives  would  confess  a  Judgment  in  the 
Bute  Court  for  the  amount  of  the  bill,  he, 


Barnes,  would  dismiss  the  suit  he  had  insti- 
tuted against  the  appellant  as  indorser  of  that 
bill.  That,  upon  cummunicating  to  Ives  the 
proposition  of  the  appellee,  Ives  professed  his 
perfect  readiaessto  comply  with  that  proposal, 
and  Barnes  then  parted  with  the  *appel-  {*7t£ 
lent,  with  the  professed  purpose  of  obtaining 
from  Ivesa  coufessioaof  judgmeivt;  and  at  the 
same  time  agreed  with  the  appellant.  Sample, 
that,  in  the  event  of  a  failure  by  Ives  to  give 
such  confession,  be  would  inform  Sample  there- 
of, in  order  that  they,  conjointly,  might  en- 
deavor to  obtain  from  Ives  a  fulQIlmcmt  of  his 
promise.  Ttiat  Barnes  omitted  to  give  informa- 
tion of  the  refusal  on  the  part  of  Ivea ;  but  permit- 
ted the  appellant,  Sample,  to  remain  under  the 
impression  that  a  confession  of  judgment 
had  been  given  by  Ives,  until  after  the  com- 
mencement of  the  Circuit  Court,  in  the  month 
of  May,  1889.  when  the  appellant,  Sample,  was 
informed  Barnes  that  Ives  was  insolvent. 
That,  by  these  circumstances,  and  especially  by 
the  conduct  of  Barnes,  Sample  was  thrown  on 
his  guard,  and  a  judgment  by  default  was.  in 
consequence  thereof,  rendered  against  him  at  the 
May  Term  of  the  Circuit  Court  in  1889.  for  the 
sum  of  t6.833.62,  and  the  costs  of  suit.  That, 
execution  having  been  sued  out  on  thu  judg- 
ment, the  appellant,  Sample.in  conformity  with 
advice  given  him.had.withthe  other  appellants, 
Pickius  and  Scott,  as  bis  sureties,  executed  a 
forthcoming  bond  for  the  delivery  to  the  mar- 
shal, of  the  property  tfaeieln  named;  which 
lx>nd,  having  been  forfeited,  operated  as  a 
judgment,  and  execution  thereon  had  l>een  sued 
out,  and  had  been  levied  on  the  slaves  and 
other  personal  property  of  Sample. 

Upon  the  foregoing  statements,  the  appel- 
lants prayed  that  the  original  contract  for  the 
sale  of  the  slaves  by  Bames.and  all  the  undertak- 
ings and  liabilities  growing  out  of  that  sale, 
might  be  declared  to  be  void  as  having  lieen  in 
violation  of  the  constitution  and  laws  of  Mis- 
sissippi; and  that  for  this  cause,  affecting  the 
character  of  the  contract,  and  by  reason,  too, 
of  the  fraud  and  deception  imputed  by  the  bill 
to  the  appellee,  Barnes,  with  reference  to  Sam- 
ple, the  judgments  and  executions  obtained 
for  his  benent  might  be  perpetually  enjoined. 

Upon  the  34th  of  April,  1840,  an  injunction 
was  awarded  the  appellaDts  by  the  Judge  of 
the  District  Court  of  the  United  States  for  the 
Southern  district  of  Uississippi. 


H  Mag  against  public  poller,  that  tlie  relief  Is 
Uke4  by  one  In  pari  delicto.  Is  not  material.  In 
equltr.  vanDyck  v.  Hcwett,  1  Bast,  M ;  Hanson  v. 
HMoock,  STerm  K.,676;  St.  Jolin  v.  St.  John,  11 
Vo.,  GaK.  53S:  Bromley  v.  Smith,  Doug.,  6(»6,IW7, 
W;  Hatch  v.  Hatch.  9  Vea.,  282, 298 ;  Roberta  v. 
lloberu.3  p.  Wllliarns,  M,  74.  and  note  (1) ;  Brown- 
liw  T.  MorrlB,  Cowp.,  790;  Morris  v.  McCuUooh,  S 
Bdnt,  190.  aod  note,  193;  Ooldsmlth  v.  Brunlnv.  1 
Rq.  Abr.,  Bonds,  Sc..  F.A,  p.  8B :  1  Fonbl.  Eq.,  B.  1. 
(A.ftsec.  13.  and  note;  Smitb  v.  Brunlnfr.  2  Vprn., 
«:  Morris  v.  Mi.-Culloch,  Ambler.  138:  S.  C,  2 
eien.  IW;aee  Newlantl  on  Contracts.  ch.,3!l,  p.  4S3- 
K;  Hill  V.  8p«*ncer,  Ambler,  641:  Nye  v.  Moscley. 
I  Bam.  A  Or.,  133 ;  Cbesterfled  v.  Janson,  2  Ves.,  l^T, 
08:  WoTCTrtOT  V.  Eaton.  11  Man.,  878, 8T7 :  Osborne 
".Wmiama,  18  Ves,,  W9;  McCullum  v.  Oourlay.S 
Johns.,  U7:  O'Malley  v.  Reese,  6  Barb..  OfW:  Hor- 
na  V.  Groff.  5  Denlo.  8N;  4  Barb.,  S88 :  Like  v. 
Thomnson,  9  Burt).,  815 :  Watts  v.  Bmokn.  3  Vcm.. 

Arden  v.  Patttr^on.  6  John8.,  49;  Wlllard.  E(|. 
Jiir..213:  1  Story,  Eq.  Jur..  bpc.  SB8  :  Union  Bridge 
^  V.  Troy  and  Lawnybursb  R.  B.  Co.,  7  Iduu-t 

flovuD  14. 


Money  paid  upon  llleiral  contract  may,  while  tho 
contract  remains  exeoutory,  be  recovered  back,  In 
action  for  Its  dlsafflrmanoe  and  on  the  ground  that 
It  is  void.  Z  Com.  on  Const.  109,.1I0:  Colton  v. 
Tburland.  5  Term  R.,  405;  Smith  v.  Blrkmore,  4 
Taunt...  474;  Hastelon  v.  Jnckson,  8  Bam.  &  Cr., 
2Z1;  Vlscherv.  Yates.  11  Johns.,  29.  30;  Yates  v. 
Foote.  12  Johns.,  13,- Utlca  Ine.  Co.  v.  Ktj>,8Cow., 
20:  Mount  v.  Stokes,  4  Term  K,,  S64;  Lowers  v. 
Rordton,  Doug.,  470;  Edgar  v.  Fowler,  3  East.  2^; 
Morgan  v,  Groff,  4  Barb..  524. 

But  where  the  contract  Is  executed,  and  the 
money  l>een  paid  over,  the  maxim  p^rtbir  Mt  coit- 
(tiffri  pomlffenlfM  applies.  Samp  authorities. 

If  one  party  acts  under  opprfsslon.  Imposition, 
hardship,  undue  influence,  or  great  Inequality  oi 
age,  or  condition,  although  bo  may  be  tn  delicto,  he 
Is  not  inpari  delicOy,  and  may  have  relief  In  equity. 
1  Story,  Bq.  Jur.,  sec-  800;  Oslwme  v.  Williams,  18 
Ves..  379:  Fhalen  v.  Clark.  19  Conn., 421 ;  PInokaton 
V.  Brown,  3  Jones'  (N.  C.)  Eq.,  494;  Freelove  v. 
Cole,  41  Rarb.,  318;  Ooodenough  v.  Sp«>Dccr,  16 
Abh.  Pr.N.S.,«8;  48  How.  Pr.,  3(7:  2Thomp.  * 
CUD. 
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To  that  portion  of  the  bill  which  charges  the 
inlroductioo  of  slaves  in  violation  of  the  coo- 
stitution  and  laws  of  Mississippi,  the  appellee 
declinea  to  answer,  as  that  charge  iDcladed  the 
Uabili^  to  a  criminal  prosecution.  To  this  re- 
fusal of  the  appellee  no  excepUon  was  taken, 
either  in  the  pleadings  or  at  the  hearing  of  the 
cause.  To  .every  other  charge  in  the  bill 
the  answer  is  directly  responsive,  and  fully  de- 
nies every  material  allegation.  And  with  re- 
spect to  all  the  charges,  inclusive  of  the  first, 
the  testimony  adduced  by  the  compl^nant  be- 
low, falls  far  short  of  sustaining  any  one  of 
them.  It  is  deemed  loose,  vague,  and  im- 
material. Nay,  the  very  contract  with  Ives, 
73*1  filed  as  an  exhibit  *with  the  bill,  aorl 
which  is  alleged  to  have  been  an  agreement  for 
indulgence  to  Ives,  to  the  prejudice  of  the 
rights  of  Sample,  absolutely  overthrows  this 
assertion,  and  is  shown  upon  its  face,  and  by 
its  terms  and  object,  to  have  been  simply  an 
additional  security  from  Ives,  operating,  if  at 
all, for  the  advantage  of  Sample;  a  security,  too, 
which  the  grantee  in  that  instrument  bad  the 
right  to  enforce  immediately  upon  failure  to 
pay  the  bill  of  exchange  drawn  on  Ford,  Marlt- 
bam  &Co. 

Upon  the  hearing  of  tbis  cause  before  the 
Circuit  Court  at  the  Novembei  Term  of  1848, 
the  injunction  which  had  been  awarded  the 
appellants  was  dissolved,  and  the  bill  dismissed 
with  costs.  For  the  examination  of  that  decree 
upon  appeal,  tbis  cause  is  now  before  us. 

This  case  is  then  left  to  be  decided  upon  its 
features,  as  disclosed  in  the  bill  and  answer; 
and  the  application  to  these  of  a  tew  settled  and 
familiar  principles  of  equity  jurisprudence,  will 
at  once  determine  its  fate.  And  first  with  re- 
spect to  the  intrinsic  merits  of  the  appellant's 
original  claim  to  exemption  from  liability:  and 
second,  as  to  the  degree  or  extent  in  which 
such  claim,  if  ever  existing,  has  been  affected 
by  his  own  conduct,  as  evincing  either  the  as- 
sertion or  the  surrender  of  that  claim.  The  bill 
commences  by  charging  the  introduction  and 
sale  of  slaves  within  the  State  of  Mississippi,  in 
violation  of  the  constitution  and  laws  of  that 
State,  as  the  essential  ground  of  impeachment 
of  the  original  contract  and  of  Sample's  ex- 
emption from  liability  accruing  therefrom. 
Yet  it  is  somewhat  singular,  that  whilst  urg- 
ing this  objection,  and  whilst  admittmg  his 
participation  in  the  sale,  by  giving  it  the 
sanction  of  bis  name  and  credit,  he  is  en- 
tirely silent  as  to  any  knowledge  by  him  as  to 
the  illegality  of  a  transaction  in  which  be  bore 
so  important  a  part.  He  certainly  possessed,  at 
some  period  of  lime,  knowledge  of  the  charac- 
ter of  that  transaction :  and  if  bis  knowledge 
reached  back  to  its  origin  and  purposes,  or  to 
the  date  of  his  own  participation  therein,  he 
must  be  viewed  as  standing  in  pari^^to  with 
all  similar  actors  therein—a  position  which, 
however  it  might  shield  him  against  attempts 
from  associates  in  wrong,  so  far  as  these  should 
be  urged  through  the  inf^trumentaliiy  of  courts 
of  justice,  can  invest  him  with  no  rights,  either 
at  Taw  or  in  equity,  as  against  advantages  ac- 
quired by  his  confederates.  The  appellant.  Sam- 
ple, was  certainly  bound  to  show  himself  clear  of 
the  ttunt  of  a  transaction  which  he  denounces 
as  illegal  and  fraudulent, but  in  which  he  shows 
that  be  has  mingled  from  its  inception,  and 


which  he  delilierately  ratified  at  an  intervil  of 
six  months  after  his  first  participation  in  it 
His  failure  to  do  this,  if  bis  denunciation  of  the 
transactloD  he  taken  as  true,  must  bo  decWve 
of  bis  fate  before  a  tribunal  which  lends  ita 
*aid  or  countenance  to  those  only  who  [*74 
can  present  themselves  with  pure  hands,  ud 
who  are  free  from  suspicion. 

The  rule,  as  applicable  to  the  position  of  tbie 
party,  a  rule  believed  to  be  without  exceptioD. 
has  been  distinctly  announced  by  this  conrt  Id 
a  case  very  similar  in  most  of  its  features  to  the 
one  now  before  us;  for  that,  like  the  prese&t. 
was  a  case  in  which  the  contract  was  impeached 
for  precisely  the  same  reason  for  which  the  in- 
terpiosiiion  of  equity  was  here  invoked ;  and  in 
that,  too,  as  in  this  instance,  after  the  omisaion 
to  set  up  a  defense  at  law.  We  allude  to  tbe 
case  of  CreatKt  Adminutrator  v.  Sinu,  in  tbe 
5tb  of  Howard,  where  this  court,  on  page  204, 
have  thus  announced  the  rule  by  which  conrtt 
of  equity  are  governed.  "  Whosoever,"  say 
they,  "  would  seek  admission  into  a  court  of 
equity,  must  come  with  clean  bands,  and  such  a 
court  will  never  interfere  in  opposition  to  coo- 
science  or  good  faith.  Tbe  effect  of  these  priD- 
ciples  upon  the  statements  of  the  complunaDt 
is  obvious  upon  the  slightest  considendon. 
The  comphtinant  alleges  that  tbe  obligation  to 
which  he  had  voluntarily  become  a  party 
intentionallv  made  in  fraud  of  the  law,  and  for 
this  reason  he  prays  to  be  relieved  from  its  ful- 
fillment. This  prayer,  too.  is  addressed  to  i 
court  of  conscience;  to  a  court  which  touches 
nothing  which  is  impure.  The  condign  and  ap- 
propriate answer  from  such  a  tribunal  to  such 
a  prayer  is  this,  that  however  unworthy  may 
have  been  the  conduct  of  your  opponent,  you 
are  confessedly  in  pari  deUdo;  you  cannctt  Ik 
permitted  here  to  plead  your  own  denierils: 
precisely,  therefore,  in  the  position  in  which  you 
have  placed  yourself,  in  that  posiliun  we  mvA 
leave  you."  The  attitude  of  the  appellant. 
Sample,  in  connection  with  tbis  aspect  of  ibe 
case,  would  of  itself  alone  be  conclusive  againit 
his  application  to  equity  for  relief;  but  as  this 
party  has  adduced  other  reasons  upon  which 
be  luw  supposed  himself  entitled  to  equitable 
iDterposition,  it  may  not  be  out  of  place  to 
show  tiieir  utter  inconsistency  with  the  very 
rudiments  of  equity  jurisprudence:  with  prin- 
ciples so  familiar  to  the  courtsand  to  tbe  profes- 
sion as  to  render  their  particular  aunimdation 
scarcely  necessary.  The  defense  now  attempted 
to  beset  up  by  Sample,  viz.:  the  iltemility  uib 
der  the  constitution  and  slstutes  of  Hissif«ipi)i 
of  the  consideration  for  which  the  two  bills  of 
exchange  were  given,  if  true,  was  a  legal  de- 
fense, to  be  availed  of  in  tbe  action  at  law  by 
plea  or  demurrer.  Of  this  principle  he  eeem^ 
to  be  aware,  and  therefore  he  endeavore  to  es- 
cape from  its  opemtiou  by  attemptinf^  to  tix 
upon  Barnes  certain  practices  by  which  he. 
Sample,  was  prevented  from  making  a  \)ro^ 
defense  in  the  ac'ioa  against  him  in  the  Ciroiii 
Court;  but  with  respect  to  the  testimony  ad- 
duced toestabltshsucb  alleged  practices  it  raar 
be  remarked  in  the  *firsl  place,  that  it  1*75 
does  not  make  them  out  as  they  are  averred  br 
the  bill  to  have  occurred;  and  in  the  next  place 
admitting  the  averments  in  the  bill,  with  re- 
spect to  the  practices  objected  against  Barm* 
after  the  institution  of  Uie  suit  at  hiw.  suppos 
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in^  tiiem  to  have  occurred  as  stated  in  the  bill, 
llicy  n)uld  IiHve  furoicil  no  vitlid  nblij^ation 
upoa  Barnes  to  Burreoder,  -without  coostdera- 
tkw  or  equiTaleol,  his  legal  rights.  Dor  aoy 
dispenaUoD  to  the  appellaDt,  Sample,  from 
bis  duty  to  guard  hi»  interedts  ia  the  pending 
tidntioa  in  which  he  was  a  party.  Barnes 
had  00  powerlo  compel  a  coDfession  of  judg- 
mcflt  by  Ives;  and  even  if  such  confession  had 
tkken  place,  there  conld  be  no  propriety  in  ro- 
qniriag  Barnes  to  substitute  for  his  demand, 
uptm  8  solvent  debtor,  a  Judgment  against  an- 
oUwr  who  WM  not  solvent. 

Ilie  appellant.  Sample,  appears  to  liave  been 
guilty  of  the  grossest  neglect  and  disregard  of 
tbst  diligence  which  the  law  requires  at  the 
haads  of  all  suitors,  and  from  the  consequences 
of  which  they  cannot  be  rescued  consistently 
with  Uie  rights  of  others  or  the  order  of  society. 
The  law,  as  applicable  to  such  negkct,  is  plain- 
ly declared  in  the  rase  of  Greath  v.  8im», 
already  quoted,  in  which  this  court  have  said 
that  "a  court  of  equity  will  never  be  called 
into  activity  to  remedy  the  consequences  of 
Itdia  or  neglect,  or  the  want  of  reasonable  dili- 
gence. Whenever,  therefore,  a  competent  rem- 
nly  or  defense  shail  have  existed  at  law,  the 
party  who  may  have  ncglecletl  to  use  it,  will 
never  be  permitted  here  to  supply  the  omissiou, 
to  the  encouragement  of  useless  and  expensive 
litigation,  and  perhaps  to  the  subversion  of 
justice." 

How,  then,  shall  the  conduct  of  the  appellant. 
Sample,  be  reconciled  with  the  principles  by 
ihis  court  so  emphatically  announced?  He  not 
oDlyomiu  to  insist  u^n  his  legal  defense  in 
ibe  suit  at  law  against  him  in  the  Circuit  Court, 
but.  after  the  Judgment  in  that  court  liy  de- 
fault, he  executes  a  delivery  bond,  with  the 
other  appellants  as  bis  sureties:  thus,  after  the 
dm  judgment  against  himself  by  default,  he 
procures  a  second  judgment  a^inst  himself 
and  bis  sureties  as  it  were  by  confession.  This 
party  baa,  by  his  conduct,  four  times  recog- 
ttized  the  claim  against  him  by  Barnes — twice 
bf  his  indorsement  upon  the  bills  drawn  on  N. 
and  J.  Dicks  &  Co. ,  and  on  Ford,  Markham 
&  Co. ;  in  the  third  instance  by  permitting  the 
judgment  by  default;  and  fourth,  by  execut- 
iq;  the  forthcoming  bond,  which  he  knew  was 
tantamount  to  a  confession  of  judgment  for  the 
detnaod. 

Upon  these  ^unds,  solely,  and  independ- 
ently of  tbe  original  consideration  on  which 
the  nndettf^ing  by  Sample  was  founded,  and 
supposing  that  consideration  to  have  bi^cn 
io?aIid.  if  inquired  into  at  the  proper  time,  this 
appellant  must,  by  his  conduct,  *be  re- 
gvrdcd  as  having  waived  all  right  of  inquiry 
into  that  consideration,  nay,  rather  as  having 
repeatedly  admitted  its  validity.  To  permu 
bim,  after  so  doing,  to  contradict  all  that  he 
baa  repeatedly  and  formally  declared,  would 
betoalkiwhim  to  falsify  his  solemn  acts,  to 
trifle  with  the  settled  rulos  of  law  and  the  prac- 
tice of  the  courts,  and  would  lead  to  endless 
litijiation. 

We  therefore  order  that  the  decree  of  the  Circuit 
Owrt  dieiolang  Uie  injunction  and  di«mimng 
tKibiUin  1hi»  case  be,  at^d  tlte  tame  m  hereby 
afirmed. 

ORDBR. 

This  cause  came  on  to  be  heard  on  the  tron- 
ftnrus  14. 


script  of  the  record  from  the  Circuit  Court  of 
the  United  Slates  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
coosideraUon  whereof,  it  is  now  here  ordertid, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  In  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs. 

ated-l  Otto,  ASS ;  6  Otto,  181 ;  17  Bank.  Bee-,  672. 


WILLIAM  F.  RAYMOND'S  LESSEE 
e. 

NICHOLAS  LONGWOBTH. 

When  taiefor  taxes  void  in  Ohio. 

In  the  fltate  of  Ohio,  It  Is  not  a  sufficient  descrip- 
tion of  taxable  lands  tn  say,  "  Cooper,  James,  6 
acres,  section  2i.  T.  4,  F.  K.  1."  A  deed  made  in 
consequence  of  a  sale  for  taxes  under  such  a 
description  Is  void.  Tbe  courts  of  Ohio  have  so  de- 
cided, and  this  oourtadopts  tbelr  decidon. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Ohio. 

It  was  an  ejectment,  brought  by  Raymond, 
for  tbe  followmg  property,  viz. :  All  that  cer- 
tain tract  of  land  in  the  western  part  of  Cincin- 
nati, commencing  thirty  feet  north  of  Nicho- 
las Longworth's  individual  property,  on  tlie 
west  side  of  Mill  Creek  Road;  thence  north,  on 
the  lineof  said  road,  five  hundred  feet,  and  ex- 
tending back,  the  same  width,  at  right  angles 
with  said  road,  four  hundred  feet. 

Tbe  facts  are  set  forth  in  the  opinion  of  tbe 
court. 

It  was  argued  by  Mr.  ClaMe  for  the  plaint- 
iff in  error,  and  sulmiitted,  on  printed  argu- 
ment, by  Mr.  StMberry  for  the  defendant 

in  error. 

The  bill  of  exceptions  brought  up  other 
points  besides  the  one  upon  which  the  judg- 
ment of  this  court  rested ;  but  it  is  not  necessary 
to  notice  them. 

*The  following  authorities  were  cited  [*77 
by  Mr.  Stanberry,  in  support  of  the  ruling  of 
the  Circuit  Court. 

The  entire  record  having  been  admitted  in 
evidence,  the  defendant  requested  the  court  to 
instruct  the  jury,  "  that  the  description  of  the 
lot  upon  the  duplicate,  as  appears  by  the  ab- 
stract aforesud  "  (Exhibit  D],  "  was  not  a  per- 
tinent description  of  the  lot,  such  as  the  statute 
required ;  and  therefore,  that  the  forfeiture  to 
the  State  of  Ohio  was  illegal  and  void,  and  the 
subsequent  sale,  by  the  auditor  of  Hamilton 
County,  to  Charles  Phelps,  was  also  void." 

This  instruction,  as  prayed  by  the  defend- 
ant, was  given  by  the  court;  and  the  idaintifl 
excepted  to  this  opinion  of  the  %ourt  also. 

On  tbe  validity  of  this  exception  turns  the 
principal  question  in  the  case. 

In  tiehalf  of  the  defendant,  and  in  support 
of  the  ruling  of  the  court  on  this  point,  we 
deem  it  unnecessary  to  do  more  than  point  out 
the  utter  want  of  certainty  in  the  description 
of  the  land,  as  contained'  upon  the  duplicate 
for  taxation,  and  in  tbe  advertisements  for  sale 
and  returns,  as  exhibited  Ihrou^out  the  ab- 
stract from  the  record  (Exhibit  D,  aforesaid); 
and  having  done  so,  tef^r  th^  court  to  the  uni- 
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form  course  of  dccisifm  in  Oliio  upon  llie 
8u))jecL — invariably  holdini;  such  descriptioD.-! 
invttlid.  and  forfeitures  and  sales  under  tlieni 
void.  Indeed,  all  this  is  fully  and  sufficiently 
done  in  the  circuit  reiwrt  of  the  present  case, 
(4  McLean,  481:  and  in  the  case  of  Miaer'a 
Leme  v   McLean's  Auignee.  4  McLean,  188.) 

We  shall,  therefore,  onlv  briefly  state,  that 
the  description  of  tbo  lands,  as  shown  by  this 
record,  upon  tbe  duplicate  of  taxes,  and  in  the 
various  returns  and  adTOrtlsements,  Is  thus 
thruugbout: 

"  Cooper.  James.  5  acres,  8.  24,  T.  4,  fr.  R. 
1,  Cinciaoati.  Value,  $t(30.  Amount  due, 
%  ." 

This  is  to  be  read  substantially  thus:  "  Five 
acres  in  section  24,  fractional  range  1,  Cincin- 
nati, valued  at  830  dollars,"  &c. 

The  uncertainty  of  description,  which  ren- 
den  the  title  void,  consists  in  Its  being  wholly 
impossible  to  know  in  what  part  of  the  section 
this  particular  lot  of  five  acres  is  located.  En- 
tire sections  contain  640  acres;  and  these  five 
acres,  so  far  as  appears,  may  as  readily  be  in 
one  part  as  another. 

Such  descriptions  have  been  holden  void  by 
the  Supreme  Court  of  Ohio,  in  the  following 
cases:  lAttee  of  Mame'g  Heirt  v.  l/mg  et  al., 
a  O.  R..  287;  Le$tiee  of  Ttean  v.  Emeriti,  «  O. 
R.,  Zd\\Lmee  of  Laterty  v.  Bj/en,  d  O.  R, 
458;  see,  also,  16  O.  R.,  134;  16  O.  R.,  24. 

78*]  *Mr.  Justice  Catron  delivered  the 
opinion  of  the  court: 

Raymond  sued  Longworth,  in  the  Circuit 
Court  of  Ohio,  for  a  piece  of  land,  containioir 
about  five  acres,  lying  In  Uie  western  part  of 
the  City  of  Cmclnnatl.  The  plaintiff  claimed 
title,  under  a  sale  for  state  taxes,  for  the  years 
18;!7aad  1888,  made  by  the  Auditor  of  Ham- 
ilton County,  to  Charles  Phelps,  for  eighty 
dollars. 

Tbe  land  had  been  listed  for  taxation,  as  the 
property  of  James  Cooper.  The  description  on 
the  tax  list,  aod  in  the  subsequent  return  to  the 
State  Auditor,  and  in  tbe  advertisements  of 
the  property  for  sale,  was  as  follows :  ' '  Cooper, 
James,  5  acres,  sec.  24,  T.  4.  F.  R.  1."  The 
taxes  not  haviug  been  paid,  and  the  land  being 
advertised  and  oflfered  for  sale  by  llie  Auditor 
of  Uamiito!)  County,  and  uo  bid  being  made 
for  it,  it  was  returued  to  the  General  Auditor, 
as  forfeited  to  the  State,  and  be  acdn  ordered 
the  land  to  be  advertised  and  sold.  On  the 
trial  below,  it  was  insisted  tliat  the  description 
of  the  premises  was  vague  on  the  the  tax  list, 
and  in  the  duplicate  relumed  to  the  State  Au- 
ditor, and  in  the  advertisements  offering  the 
land  for  sate;  that  no  forfeiture  could  'be 
founded  on  such  description,  nor  a  valid  sale 
be  made.  Aod  so  the  Circuit  Court  instructed 
tlie  jury,  pronouncing  the  Crounty  Auditor's 
deed  to  Charies  Phelps  void.  And  the  question 
presented  is,  whether  the  description  was  suffi- 
cient. 

The  uncertainty  consists  in  not  setting  forth 
in  what  part  of  section  2i  the  five  acres  are 
situated. 

It  is  settled,  by  the  Supreme  Court  of  Ohio, 
that  the  tax  list,  and  tbe  duplicate  trans- 
mitted to  the  Slate  Auditor,  as  well  as  the  ad- 
vertisement, must  descril>e  the  hmd  so  that  its 
identity  may  be  ascertained  frmn  tbe  desciip- 
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tion,  either  by  the  owner,  who  wishes  lo  pay 
the  taxes  before  it  is  offered  for  sale,  or  that  tie 
may  redeem  after  a  forfeiture  is  pronounced; 
or  that  the  public  may  be  assured  what  is  of- 
fered for  sue. 

We  refer  to  the  description  in  the  leading  ' 
case,  wliere  the  sales  were  pronounced  void  for  i 
want  of  sufilcienl  certainty.    In  JUathem  v. 
Thompeon,  5  Ohio,  the  description  was,  "100 
acres,  sec.  4,  township  7,  range  4."  In  5  Ohio. 
466.  "  Haines,  ■)  ohn.  No.  entry,  4401 ;  oriiciQal 

?uanttty,  170  acres;  quantity  taxed,  70  acres." 
n  6  Ohio,  899,  "  Sixty  acres,  part  of  tbe  N. 
half  of  S.  18."  In  16  Ohio,  25.  there  bad  been 
listed  838  acres,  as  part  of  an  original  survey 
for  1.000  acres,  without  specifymg  in  what 
part  of  the  1,000  acres  tbe  838  acres  lay.  In 
each  of  tbe  cases  cited,  it  was  held  thHt  the 
description  was  vague  and  the  sale  void.  Here, 
tbe  five  acres  are  listed,  and  advertised  as  part 
of  section  24,  and  the  description  is  equally 
vague  as  any  of  the  foregoing.  And,  as  Uk 
Slate  Courts  have  ^settled  what  ceruinty  [*79 
is  required,  it  is  our  duty  to  follow  theu'de> 
cisions  on  tbe  State  laws,  regulating  proceed- 
ings in  cases  of  tax  sales. 

We  accoTdingly  order  ^  judgment  of  Vte  dr- 
euit  Court  to  be  affirmed. 

ORDKB. 

This  cause  canle  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  , 
of  the  United  States  for  the  District  of  Ohio, 
and  was  argued  by  counsel;  on  consideratioo 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  aod  the  same  is 
hereby  affirmed,  with  costs. 

AlTff— 1  HoLean.  481. 


DAVID  B.  HERMAN.  Plain^f  in  Erm, 
«. 

JAMES  PHALEN. 

SAME  V.  SAME. 

Xau^s  of  Texas  before  admitnon  at  State. 

The  case  of  League  v.  De  Tounsr  andBrown,!! 
Howard,  186,  oousidered  and  a^afn  e&tabliMbed. 

THESE  two  cases  were  brought  up  by  vrit 
of  error  from  the  Circuit  Court  of  Ute 
United  States  for  the  Eastern  District  of  Loui- 
siana,  and  were  argued  together  bv  Mew% 
Allen  and  Ovid  F.  Johnaon  for  the  defcod- 
ant  in  error.  Nu  counsel  appeared  for  tlK 
plaintiff  in  error. 

The  points  in  the  case  were  argued  in  lbs 
cass  of  Leagw  v.  Oe  Ymng,  11,  Huwaid,  188, 
to  which  the  reporter  refers. 

Mr.  Chitf  Juitioe  Tmnc^  delirerad  the 

opinion  of  the  court: 

The  two  cases  tiave  been  argued  togctherand 
depend  upon  the  same  principles.  They  weiv 
decided  in  the  Circuit  Court,  before  the  opinion 


Non.— Be-afflrmi  Leavus  v.  DeYounse.  11  Hu«" 
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of  this  court  wu  prooouoced  Id  the  case  of 
Uagut  7.  De  Toang  and  Brown,  reported  in  1 1 
Howard.  185.  lo  Ui&tcase.  all  of  the  questloas 
whicli  arise  in  tbe  caseB  before  us  were  fully 
cooiidered  and  decided ;  and  that  dcciniOD  fs 
adrerse  to  the  doctrines  now  contended  for  by 
tbe  defendant  in  error.  Upon  reviewing  the 
OfiiDiDD  in  League  v.  De  Young  and  Brown, 
we  see  no  reason  for  cbaDidng  it  in  any  respect; 
and  these  two  cases  must  theruforo  bereversed, 
■nd  a  mandate  issued  to  tbe  Circuit  Court, 
directing  tbe  judgment  in  «ach  of  them  to 
ba  rerwsed,  and  Ibe  Judgment  entered  for 
the  plain  till  la  error. 

ORDER. 

This  cause  came  on  lo  be  heard  on  the  tran- 
ttript  of  the  record  from  the  Circuit  Court 
80*i  of  the  Uoiled  States  for  the  "Eastern 
Dislnct  of  Louisiana,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court, 
that  tbe  judgment  of  the  said  Circuit  Court 
la  this  cause  be.  and  the  same  is  hereby  re> 
Tened,  with  costs;  and  that  thiucause  be.  and 
the  nme  is  hereby  {cmandi'd  to  the  said 
Circidt  Court,  witb  directions  to  enter 
Judgment  for  David  B.  Herman,  the  plaintifl 
m  error. 


GEORGE  RUNDLE  and  WILLIAM  GRIF- 
FITHS. Tnuteea  of  the  Estate  of  Jous 
Sataob,  Deceased,  ^iniif$  in  Bmr, 
«. 

THE  DELAWARE  AND  RARITAN  CAN- 
AL COMPANY. 

Ddauare  Rher — Riparian  owners  hate  no  right 
fti  ob^ruet,  except  by  Ueeme  from  Pa.  and 
jr.  J. — $ueh  license  in  rmoeabte  and  aulifect  to 
puUie  neeetaitiet 

Bjr  tbe  law  of  Peaosrlvania,  tbe  Hirer  Delaware 
kspublic  navi^ble  river,  held  by  lu  Joint  sovoi^ 
signs  )n  nnist  for  tbe  pnbllo. 

Klpartan  owners,  ia  tbat  State,  bare  no  title  to 
the  rlrer,  or  any  rigbt  to  divert  Its  waters,  unless 
br  license  from  the  States. 

Such  lioeDse  is  revocable,  and  la  subJeotlOD  to 
tbe  superior  riffbt  nf  tbe  State,  to  divert  the 
wster  fi>r  public  Improvements,  either  by  the 
8t«tB  directly,  or  by  a  ourpomtlon  created  for  that 

^^e^wortso  to  tbe  Provlaolal  Acts  of  Penoeyl- 
rula  and  N«w  Jersey,  of  1771.  does  not  operate 
tf  a  rrant  of  tbe  usufruct  of  the  waters  of  the 
river  to  Adam  Hoops  and  his  aasiffus,  but  only 
u  a  license,  or  toleration  of  his  dam. 

As.  by  tbe  laws  of  his  own  State,  the  plaintllf 
oould  nave  no  remedy  ayatnat  a  corporation  au- 
thortied  to  take  the  whole  waters  of  the  river 
for  the  purpose  of  oanalSt  or  improvltu  the  navl- 
niton.  BO,  neltber  can  he  sustain  a  suit  aoalnet  a 
oorporatfoQ  created  by  Kew  Jersey  for  tbe  same 
punrnse,  who  have  taken  part  of  the  waters. 

T&e  ptalntlfls  being  but  tenants  at  sufferance  In 
tbe  iMufruct  of  the  water  to  tbe  two  States  who 
on  tbe  river  as  tonants  In  common,  are  not  In 
a  condition  to  question  the  relative  rights  of 
etther  to  use  Its  waters  without  consent  of  the 
other. 

HiIb  case  is  not  Intended  to  decide  whether  a 
■lit  license,  fOr  private  emolument,  can  support 
sa  action  avainst  a  later  livenae  of  either  eover* 
aim  or  both,  wbo,  for  private  purposes,  diverts 
tbe  water  to  the  Injury  of  the  first. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  New  Jersey. 

HOVABO  14. 


The  facts  In  Ihe  case  are  set  forth  in  the 
opinion  of  the  court. 

It  was  argued  in  print  by  Metirre.  Anhmead 
and  Vrooin  for  the  plaintiffs  in  error,  and  by 
Mr.  Johu  M.  Read,  orally,  for  the  defend- 
ants In  error.  There  was  also  a  printed 
argument  upon  tbe  same  side,  submitted  by 
himself  and  Mr.  Green. 

The  arguments,  upon  both  sides,  contained 
historical  accounts  of  the  legislation  of  Penn- 
sylvanis  and  New  Jersey  on  tne  subject  of  tbe 
River  Delaware,  and  the  various  compacts  and 
negotiations  between  them.  It  is  impossible, 
in  the  report  of  a  law  case,  to  give  an  explana- 
tion of  these  transactions,  commencing  before 
tbe  Revolution.  Those  who  may  have  occasion 
to  investigate  the  matter  minutely,  would 
do  well  to  obtain  from  the  counsel  tliejr  respect- 
ive arguments.  All  tbat  will  be  attempted, 
*in  this  report,  will  be  to  give  an  account  ['81 
of  the  points  which  were  made. 

The  declaration  charged  the  Canal  Company 
with  having, 

1.  Krected  a  dam  in  the  River  Delaware, 
above  the  works  of  the  plaintiffs,  and,  by 
means  of  it,  obstructed  and  penned  up  the 
waters  of  the  river. 

S.  With  digging  a  canal,  and  diverting  tbe 
waters  of  the  river  into  it,  and  so  leading  them 
into  the  State  of  New  Jersey. 

8.  With  cutting  off  the  streams  and  brooks 
which  theretofore  bad  been  tributary  to  the 
said  lUver  Delaware,  and  preventing  them 
from  flowing  into  it. 

4.  With  using  the  waters,  taken  from  the 
river,  to  supply  the  said  canal,  and  to  create  a 
water  power,  from  which  they  supply  various 
mills,  manufactories,  and  other  estubtishments, 
witb  water,  for  the  sake  of  gain. 

The  judgment  of  the  court  upon  the  de- 
murrer being  that  the  plaintiffs  had  no  right 
of  action,  the  counsel  for  the  plaintiffs  in  Uiis 
court  assumed  the  following  as  tbe  grounds 
upon  which  the  court  below  founded  its  de- 
cision, which  groimds  thev  sevemlly  contested. 

Tbe  points  ruled  in  the  court  below,  and 
of  which  the  plaintiffs  complain  as  being 
erroneous,  are: 

1.  That  the  authority  under  which  the  dam 
of  Adam  Hoops  has  been  kept  and  maintained 
in  the  River  Delaware,  uuce  the  year  1771,  was 
not  a  grant,  but  a  license,  revocable  at  the 

fileasure  of  New  Jersey  alone,  and,  at  best, 
mpunity  for  a  nuisance. 

3.  That  the  plaintiffs,  who  claim  as  the 
assignees  of  Adam  Hoops,  for  the  diversion  of 
the  water  from  their  mills,  cannot  recover, 
because  their  works  are  situated  in  the  State  of 
Pennsylvania,  and  not  in  New  Jersey,  and  that 
tbe  claim  fof  damages  must  be  regulated  by 
tbe  rule  established  by  the  Penosylvanian 
courts,  which  rule  is  opposed  to  the  one  recog* 
nized  in  the  State  of  New  Jersey,  and  applied 
by  the  Supreme  Court  to  these  defendants  in 
error  tn  a  similar  case. 

8.  Ttat  ltism>tcompet«it  for  tbe  plidntiffs 
to  question  the  authoriiy  of  New  Jersey,  to 
take  the  waters  of  tbe  Delaware  for  her  public 
improvements,  without  the  consent  of  Penn- 
sylvania. 

First  Point.  With  respect  to  the  first  point, 
tbe  counsel  for  the  plaintiffs  in  error  con- 
toided. 
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1.  That  Uie  said  acts  were,  ia  form,  sub- 
Btance,  and  legal  effecr,  a  grant,  and  noi  a 
license.  Thej  then  commented  on  the  acts, 
and  cited  the  following  authorities: 

An  authority  given,  will  operate  by  way  of 
license  or  grant,  uccordiu^  to  its.nature  and 
the  inteDtion  of  the  parties.  Thus,  in  IS 
Viner'B  Ahr.,  tit.  Lease  (N.).  PI.  1,  it  is  said. 
82*]  "That  if  a  *maD  license  me  to  enter  into 
his  land,  and  to  occupy  it  for  a  year,  half  year, 
or  such  like,  this  U  a  lease  and  shall  be  so 
pleaded."  A  confirmation  of  a  title  by  Act  of 
Congress  (which  was  the  least  effect  to  ue^ren 
to  the  Acts  of  1771  and  1804),  not  only  renders 
it  a  legal  title,  but  furnishes  higher  evidence 
of  that  fact  than  a  patent,  inasmuch  as  it  is  a 
direct,  whereas  a  patent  is  only  the  act  of  its 
ministerial  officer.  (Grignon'a  Zetaee  t.  Attor, 
2  Howard.  319:  8inu  v.  TndTie.  8  Dallas.  435; 
PaUon  V.  EfutoH,  1  Whetiton.  470;  iitrotherv. 
Luetu.  18  Peters.  410.)  In  this  latter  case,  at 
page  454.  it  is  said  by  Judge  Baldwin,  deliver- 
ing the  opinion  of  the  court,  "that  a  grant  may 
be  made  by  a  law,  as  well  as  a  patent  pursuant 
to  a  law,  is  undoubted  (6  Cr.,  108);  and  a  con- 
flnnatiou  by  a  law  is  as  fully,  to  all  intentsand 
purposes,  a  grant,  as  if  it  contained  in  terms  a 
grant  de  novo. 

If  the  Acts  of  1771  are  to  be  regarded  as  a 
technical  license,  such  license  is  not  revocable 
by  the  parties  granting  it,  or  either  of  them,  it 
being  a  license  not  executory,  but  executed, 
on  the  faith  nf  which  large  expenditures  had 
been  incurred,  previous  to  the  allej^  revoca- 
tion by  the  State  of  New  Jersey,  in  1880,  by 
the  passage  of  the  Act  chartering  the  Delaware 
and  Karitan  Canal. 

The  authorities  are  clear  and  conclusive, 
that  n  license  by  one  man  to  another,  to  make 
use  of  his  land  for  purposes  requiring  uxpendi- 
tures  of  money,  and  contemplating  perma- 
nence, is  in  effect  a  grant,  and  is  not  Kvoca- 
ble  In  its  nature.  Thus,  to  Berick  v.  Kern,  14 
S.  &  Bawle.  307,  it  is  said,  that  "  permission  to 
uw  water  for  a  milt,  or  anything  else  that  was 
viewed  by  the  parties  as  a  permanent  erection, 
will  be  of  unlimited  duration  and  survive  the 
erection  itself,  if  it  should  be  destroyed,  or  fall 
into  a  state  of  dilapidation."  Although  a  li- 
cense exc<;utory  may  be  revoked,  yet  a  license 
executed  cannot  be.  (Winter  v.  BroehteeU.  8 
East,  itoa.)  Lord  EUenborougb  says,  in  this 
case.  "  that  he  thought  it  unreasonable,  that 
after  a  party  had  been  led  to  incur  expense,  in 
consequence  of  having  obtained  a  license  from 
another  to  do  an  act.  and  that  the  .license  had 
been  entered  upon,  that  either  sliould  be  per- 
mitted to  recall  his  license."  In  Taylor  v.  Wa- 
ter*, 7  Taunton,  874,  it  Is  decided  that  a  license 
nanted  on  consideration  cannot  be  revoked. 
JAggim  v.  Inge,  7  Bingham,  682  (20  English 
Com.  Law,  2^7),  decides  that  where  the  plaint- 
iff's father,by  oral  Itcense.permilted  the  defend- 
ant to  lower  the  bank  of  a  river,  and  to  make  a 
weir  above  the  plaintiff's  mill,  whereby  less 
water  than  before  flowed  to  the  plaintiffs'  mill, 
the  plaintiff  could  not  sue  thedefendants  for  con- 
tinuing the  weir;  the  court  holding  that  the  li- 
cense in  that  case,  being  executed,  was  not 
83*1  counlermandable  *by  the  party  who jrave 
it.  So.  in  Wood  v.  Manly,  11  Adol.  &  Ellis, 
&4  (39  £ng.  (^m.  Law,  19).  it  was  held  that  a 
license  to  enter  upon  land  to  take  away  prop- 
ose 
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erty  purchased  thereon,  was  part  of  the  o(m- 
sideration  of  the  porcliaM,  and  could  not  be 
revoked.  The  case  of  wAb  y.  Patenwiter, 
Palmer,  151,  asserts  the  general  principle,  that 
an  executed  license  is  not  countermandable. 
Reriek  v.  Kern,  14  S.  &  Rawle.  267,  was  the 
case  of  a  license  to  use  a  water  power,  given 
without  any  consideration,  and  held  not  revocs- 
ble.  The  court  said  the  license  "was  a  direct 
encouragement  to  spend  money,"  and  "  it 
would  w  against  alt  consdence  to  annul  it;" 
and  further,  that  ''the  execution  of  it  would 
be  speciDcally  enjoined,  and  that  the  party  to 
whom  the  license  was  granted  would  not  he 
turned  round  to  his  remedy  for  damages." 
"  How  very  inadequate  it  would  be.  in  a  case 
like  this,"  says  the  court,  "is  perceived  by 
considering  that  a  license,  which  has  been  fol- 
lowed by  the  e^tpenditure  of  ten  thousand  dol- 
lars, 08  a  necessary  qualification  for  the  enjoy- 
ment of  it,  may  be  revoked  by  an  obstuute 
man  who  is  not  voxth  as  many  cents."  Again, 
it  is  remarked.  "  having  had  in  view  an  un- 
limited enjoyment  of  the  privilege,  the  grantee 
has  purchased,  by  (he  expenditure  of  numey, 
aright  indefinite  in  point  of  duratitm." 

8.  If  the  joint  Acts  of  1771  and  1804  are 
ever  ro  be  regarded  as  a  revocable  license,  and 
not  as  a  grant,  such  license  has  never  been  act- 
ually revoked  by  both  or  either  of  the  Slate 
Legislatures.  The  Act  of  18»0,  by  which  the 
Del  aware  and  Raritan  Canal  Company  vat 
chartered  by  the  State  of  Now  Jersey,  conluns 
no  such  provision,  and  a  revocation  by  implk»- 
tion  will  not  be  inferred  where  so  great  a  wrong 
would  be  perpetrated  on  an  Individual. 

4.  Admitting  that  the  State  of  New  Jersey, 
by  the  Act  chartering  the  Delaware  and  Raritan 
Canal  Company,  intended  to  revoke  the  grant 
or  executed  license  made  to  Adam  Hoops,  and 
those  claiming  under  him,  it  was  incompetaitt 
for  that  State  to  do  so. 

If  the  joint  Act  of  the  Lc^isIatiireB  of  the 
two  States  be  a  grant,  or.  what  is  the  same  io 
legal  effect,  an  executed  license,  tlien  that  grant 
or  executed  license  is  a  contract  within  tfae 
meaning  of  the  Constitution,  and  cannot  be 
impaired  by  subsequent  legislation.  iVUtcker 
V.  Peek,  6  Cranch.  87;  ferret  v.  Taylor,  » 
Cranch,  48.)  Whore  a  Legislature  has  once 
made  a  grant,  it  is  as  mudi  eetopped  by  it  as  it 
an  individual.  Such  a  grant  amounts  to  ao 
extingui^ment  of  the  right  of  the  grantor,  and 
a  contract  not  to  re-assert  that  right.  {Id.)  It 
is  a  principle  applicable  to  every  grant  that  it 
cannot  effect  pre  existing  titles.  Although  a 
grant  is  conclusive  on  its  face,  and  cannot  be 
controverted,  *yet  if  the  thing  granted  is  [*84 
not  in  the  grantor,  no  right  passes  to  the 
grantee,  {(My  of  Nno  (meant  t.  Ama»,  9 
Peters,  334;  Neu>  Orieana  v.  Uniied  Statu,  10 
Peters,  662;  lAndt^  t.  Leuee  of  MOer.  6  Fs- 
ters,  666.) 

Again:  if  the  franchise  and  privU^et,  se- 
cured to  the  plaintiffs  by  the  joint  Acts  of  1771, 
are  the  subject  of  legislative  revocation,  the 
revocation  must  certainly  be  as  extensive  Mliw 
licraise  accorded.  It  must,  to  be  effectual.  Iw 
the  joint  act  of  l)oth  Legislatures,  and  not  the 
separate  act  of  either.  Pennsylvania  was  do 
party  to  the  charter  granted  by  New  Jersqr  lo 
the  defendants.  Indeed,  she  refus^  to  become 
such,  on  the  terms  ptopinei  by  her.   In  nuoy 
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reipects.  this  cue  reeerobles  that  of  The  Che»a- 
fttte  and  OAio  Oanal  Cbmpanp  t.  The  BalU- 
mm  a%i  Ohio  RaUroad  Ckmpany,  4  Gitl  & 
Johu.,  1.  This  was  the  case  of  a  contest  be- 
Iweeo  the  ptaiatiffs,  who  claimed  under  the 
Joint  Acis  of  the  States  of  Maryland  and  Vir- 
paSA  and  the  United  Statra,  and  the  defend- 
iDls,  whoclsimed  part  of  the  same  franchise 
aoder  a  separate  Act  of  the  State  of  Maryland. 
It  was  held  that  neither  Maryland  nor  Virginia, 
without  the  cooKot  of  the  other,  could  injpair 
a  charter  granted  by  their  previous  joint  legia- 
lation,  Qor  could  they  do  so  even  jointly. 

Second  Point.  The  second  proposition  ruled 
hy  the  learned  Judge  below,  was,  that  the 
plaiDtiffs,  who  claim  as  the  assiguees  of  Adam 
Hoops,  for  the  diversion  of  the  water  from 
theb  mills,  cannot  recover,  because  their  works 
an  situated  tn  the  State  Peaosylvania,  and 
not  in  New  Jersey,  and  that  the  claim  for  dam- 
agn  must  be  regulated  by  the  Pennsylvania 
coom.  which  rule  is  opposed  to  the  one  recog 
nized  in  the  State  of  new  Jersey,  and  applied 
by  the  Supreme  Court  to  these  defendants  in 
«rror  in  a  similar  case. 

1.  "nie  accuracy  of  this  position  is  denied ; 
beeauie  the  action,  having  been  instituted  in 
the  CHrcuit  Court  of  New  Jersey,  against  a  New 
Jeiaey  corporation,  to  recover  damages  conse- 
quent upon  the  erection  of  a  public  work  ex- 
clusively within  her  own  soil,  the  laws  of  New 
Jeney  and  the  decisions  of  its  Supreme  Court, 
moit  furnish  the  rule  of  decision  as  to  tbeex- 
teotof  the  liability  of  this  corporation  for  the 
act  oompluned  of,  and  not  the  laws  and  decis- 
ions of  Pennsylvania,  as  to  the  liability  of  Penn- 
srl*&nia  corporations. 

'  2.  If  Ihe  plaintiffs'  claim  for  damages  Is  to  be 
regulated  by  the  decisions  in  Pennsylvania, 
tlwre  is  no  case  of  binding  authority  in  the  ad- 
jndications  of  Pennsylvania,  which  rules  this 
point  against  th«n;  the  doctrine  not  going  to 
the  extent  supposed  by  the  learned  judge.  * 

Third  Point.  The  third  point  ruled  by  the 
Wmed  judge  below.  Is.  "that  it  is  notcom- 
85*]  petent  for  the  plaintiffs  to  question  *the 
anthonty  of  New  Jersey  to  take  the  waters  of 
the  Delaware  River  for  her  public  improve- 
ments, without  the  consent  of  Pennsylvania, 
tlie  channel  and  waters  of  this  river  being 
vested  in  the  two  States,  as  tenants  in  common, 
aM  no  one  oan  question  the  authority  of  either 
to  divert  the  water,  but  the  other." 

(These  points  were  examined  and  contested.) 

It  has  iMen  before  mentioned  that  the  briefs 
of  the  counsel  contained  references  to  numer- 
ous historical  documents.  That  filed  on  the 
part  of  the  defendants  in  error  was  very  elab- 
onte,  and  Mr.  Read  referred  to  them  in  bis  oral 
andaent.  The  summing  up  was  as  follows : 

We  have  thus  presented  a  chronological  de- 
taD  of  the  histoi^  of  the  Delaware,  and  of  the 
legislative  negotiation,  and  executive  action  of 
ItMh  States  in  relation  to  the  river,  its  naviga- 
tion, and  the  various  uses  of  its  water  for  canal 
wmill  purposes:  and  we  think  it  can  leave  no 
doobt,  in  any  dispassionate  mind,  that  the 
pWntillB  in  error  have  no  title  whatever  to 
chim  damages  from  the  Delaware  and  Raritan 
Canal  Company,  for  taking  water  from  the 
riTer  for  the  nse  of  its  canal,  under  a  direct 
sad  positive  authority  granted  by  the  Legis- 
lature of  New  Jersey. 
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Adam  Hoope'  dam,  uniting  the  main  land 
with  Bird's  Island,  and  extending  from  the 
head  of  It  Into  the  main  channel  of  the  riv<  r, 
and  perhaps  one  other  dam  on  the  Pennsylvania 
side,  were  erected  by  the  owners  of  the  fa«t 
land,  prior  to  1771,  without  any  authority 
whatever,  either  from  the  Crown  or  the  provin- 
cial government.  Now.  these  erections  being 
in  the  river,  and  beyond  the  low  water  mark, 
whether  the  tide  ebbed  and  flowed  there  or 
not,  or  whether  the  river  was  then  vested  in  tlie 
Crown  or  the  proprietaries,  were,  by  Uie  un- 
questioned law  of  Pennsylvania,  nuisances, 
and  could  have  been  abated  by  individuals,  and 
certainly  by  the  authorized  agents  of  the  gov- 
ernment. 

The  law  of  Pennsylvania  is  well  stated  by 
Mr,  Jmtice  Orier  in  this  case.  **  But  the  law 
of  Pennsylvania,"  says  the  leirned  judge, "by 
which  the  title  and  rights  of  the  plaintiffs 
must  be  tested,  differs  materially  from  that  of 
England  and  most  of  the  other  States  of  the 
Union,  As  regards  her  large  fresh  water 
rivers,  she  has  adopted  the  principles  of  the 
civil  law,  in  preference  to  that  of  England.", 
(iiundfd  V.  Delaware  and  Baritaa  Canal  Com- 
pany, Wallace.  Jr.,  397.) 

In  Ihe  caae  of  Carton  y.  Waxer,  the  Supreme 
Court  of  that  State  decided  that  the  lat^ 
rivers,  such  as  the  Susquehanna  and  Delaware, 
were  never  deemed  subject  to  the  common  law 
of  England  applicable  to  fresh  water  streams; 
but  they  are  to  betreated  as  "navigable  rivers;" 
that  the  grants  of  William  Penn,  the  proprie- 
tary, never  extended  beyond  the  margin  of  the 
♦river,  which  belonged  to  the  public ;  and  [*8^0 
that  tlie  riparian  owners  have,  therefore,  no  ex- 
clusive right  to  the  soil  or  water  of  such  river, 
ad  Mum  medium  agum. 

These  principles  are  fully  sustained  by  all 
the  Pennsvlvania  cases  down  to  the  present 
time,  which  are  cited  below,  and  wb)t:h  also 
exemplify  the  doctrine  that  mere  tolerations  or 
licenses  on  navigable  streams,  are  always  in 
the  power  of  the  sovereign,  and  can  be  witli- 
drawn.  at  hny  moment,  without  any  violation 
of  the  constitutional  provision. 

These  nuisances  were  in  existence  at  tlie  pass- 
age of  the  Act  of  9th  March,  1771,  and,  undirr 
its  general  terms,  the  commlarioners  named  in 
it  would  have  been  obliged  to  abate  them  at 
once,  as  artificial  obstructions  to  the  naviga- 
tion, except  for  the  proviso  In  the  7th  section, 
which  prohibits  the  commissioners,  therein  ap- 
pointed, from  removing  or  altering  the  same. 
The  same  observation  applies  to  the  New  Jer- 
sey Act  of  the  same  year. 

"But,"  to  use  again  the  language  of  the 
learned  judge  below,  "we  can  discover  nothing 
in  the  nature  of  a  grant  In  the  words  of  this 
proviso.  It  amounts  to  no  more  than  the  pres- 
ent toleration  of  a  nuisance,  previously  erect- 
ed, or,  at  most,  to  a  license  revocable  at  pleas- 
ure. The  doctrine  of  the  cases  which  we  have 
just  quoted,  applies  to  it  with  full  force  and 
conclusive  effect;  nor  can  the  plaintiff  claim 
by  prescription  against  the  public  for  more 
than  the  Act  confers  on  him,  which,  at  best,  is 
but  an  impunity  for  a  nuisance."  (2  Binn., 
475;  Brown  v.  CommonweaUh,  3  S.  &  R.,  278; 
Shrunk  v.  Schuylkill  Navigation  Co.,  14  8.  & 
R,  71;  Bacon  v.  Arthur,  4  Watts,  487;  CVw- 
neH  T.  Cf  Comer,  8  Watts.  470;  BaU  t.  SSack, 
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2  WbarloD.  608,  688;  MonongaJieia  Aat.  Co. 
V.  Cootu.  Q  W.  ft  8.,  lUl;  Suigwhatina  Canal 
(h.  V.  Wr^ht,  0  Id..  9;  Commonmealth  v. 
Church,  1  Barr.  105;  Hither  v.  Carter,  1  Wal- 
liice.  Jr.,  69;  Mayor  v.  Coinmiinoners  of  Spring 
Oardem,  7  Barr,  S48;  Reading  v.  Cfemmon- 
irealih.  1  Jones.  201:  M' Kinney  v.  Monon^a- 
/tela  Nav.  Vo.,  2  Harris,  66;  Henry  v.  Pitte- 
b'trg,  8  W.  &  S..  86:  O'Connor  v.  Pitttburg, 
Sept.,  1861.  MS. ;  Wallace,  Jr.,  800.  801.) 

But  if  there  be  any  doubt  on  tbis  subject,  it 
U  removed  by  a  reference  to  Ibe  aKreemeot  of 
20th  April,  1783,  between  the  two  sovereiga 
Stales  of  New  Jersey  and  Pennsylvania,  then 
rucognizing  no  common  superior,  and  not  af- 
fect^ by  an^  provision  afterwards  contained 
ill  Ibe  Consliiution  of  the  United  States. 

The  Acts  of  1771  were  temporary  Ui  their 
character,  and  all  operations  under  them 
ceased  from  the  commencement  of  the  Revolu- 
lionary  War.  The  compact  of  1788,  which  is 
perpetual  in  its  operation,  declared  "the  River 
Delaware,  from  the  station  point,  or  northwest 
corner  of  New  Jersey  northerly;  to  tlie  place 
.87*]  *upon  the  said  river  where  the  circular 
lioundary  of  the  Stale  of  Delaware  toucheth 
upon  the  same,  in  the  whole  length  and  breadth 
thereof,  is,  and  shall  continue  to  be  and  remain 
H  common  highway,  equally  free  andoiwo  for 
Ibe  use,  benefit  and  advantage  of  the  said  con- 
iracUng  parties." 

Such  language  admits  of  no  dispute.  It  is  a 
i-omplete  and  total  revocation  of  all  license  or 
loleratioD,  or  grant  of  any  kind  to  any  dams 
or  works  erected  on  the  Pennsylvania  or  Jer- 
Mjy  side  of  the  river,  which  were  nuisances  ab 
orufine. 

It  cannot  be  supposed  that  two  or  more  orig- 
inal nuisances  were  saved  out  of  the  general 
II  nd  comprehensive  terms  of  the  compact,  and 
that  tbey  are  to  subsist  toal)  future  lime  as  ob- 
siacles  to  any  use  of  the  river,  by  either  or 
lioth  Slates,  which  may  in  any  manner  affect 
Ibe  works  thus  placed  on  the  soil  and  in  the 
waters  of  the  public. 

This  view  is  supported  by  the  unbroken  leg- 
islation of  Pennsylvania  particularly — by  the 
ground  taken  by  her  commissioners  in  1817. 
itud  virtually  recognized  by  those  of  New  Jer- 
sey, and  by  the  subsequent  agreements  of  I8S8 
nod  1884,  entered  into  by  the  commissioners  of 
both  States,  which  treated  these  works  as 
nuisances,  and  as  not  to  be  regarded  in  any  dis- 
position to  be  made  of  the  waters  of  the  river, 
whether  by  the  erection  of  dams,  or  for  the 
supply  of  canal  or  water  power. 

They  were  In  fact  treated  as  if  they  had  no 
legal  existence.  Can  such  a  title  give  a  claim 
for  damages  upon  acompany  incorporated  by  a 
hovereign  state  of  ibc  confederacy? 

It  is  also  clearly  "not  competent  for  the 
plaintiffs  to  question  the  authority  of  New  Jer- 
sey to  take  the  waters  of  the  Delaware  for  her 
public  improvements,  without  the  consent  of 
Pennsylvania.  The  channel  and  waters  of  this 
river  are  vested  in  the  two  States,  as  tenants  in 
common,  as  we  have  already  seen;  and  no  one 
can  question  the  authority  of  either  to  divert 
irs  waters  but  the  otiier.  Pennsylvania  was 
the  first  to  seize  on  a  portion  of  their  joint 
property,  for  her  separate  use.  and  is  estopped 
by  her  own  act  from  complaint  against  New 
Jen^,  who  has  but  fallowed  her  exunple. 
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Beside  this,  mutual  consent  may  be  presumed 
from  mutual  acquiescence.  At  all  events,  the 
plaintiff,  who  is  shown  to  have  no  title  to  the 
river,  or  imy  part  of  it,  and  whose  toleration  w 
license  could  at  best  only  protect  him  from  a 
prosecution,  is  not  in  a  situation  to  dispute  the 
rights  of  either,  or  claim  compensation  for  a 
diversion  of  its  waters,  for  the  purpose  of  the 
public  improvements  of  either  of  its  sovereign 
owners. 

Mr.  Jiuiiee  Grler  delivered  the  opinion  of 

the  court: 

The  plaintiffs  in  error,  who  were  plaintiffs 
below,  are  owners  of  *certain  mills  in  ['88 
Pennsylvania,  opposite  to  the  City  of  Trenton, 
in  New  Jersey.  These  mills  are  supplied  wiib 
water  from  the  Delaware  River,  by  means  of 
a  dam  extending  from  the  PennavlTanla  shore 
to  sQ  island  lying  near  and  parallel  to  it,  and 
extending  along  the  rainda  to  the  head  of  tide 
water. 

The  plaintiffs,  in  their  declaration,  show 
title  to  the  property  under  one  Adam  Hoope. 
who  had  erected  his  mill  and  built  a  dam  in 
the  river  previous  to  the  year  1771.   In  tbiu 

J ear.  the  Provinces  of  Pennyslvania  and  New 
erscy,  respectively,  passed  Acts  declaring  Ibe 
River  Delaware  a  common  hiehway  for  pur- 
poses of  navigation  up  and  down  the  saoiv. 
and  mutually  appointing  commissioners  to  im- 
prove the  navigation  thereof,  with  full  power 
and  authority  to  remove  any  obstructions  whst- 
soever,  natural  or  arUficlal;  and  subjecting  to 
fine  and  Imprisonment  any  peiwo  who  sbookl 
set  up,  repair  or  maintain  any  dam  or  obstruc- 
tion in  the  same,  provided  "that  noUiiog  beie- 
in  contsined  shall  give  anjr  power  or  autlioriiy 
(o  the  commissioners  herein  appointed,  or  aor 
of  them,  to  remove,  throw  down,  lower,  im- 
pair or  in  any  manner  to  alter  a  mill  dim 
erected  by  Adam  Hoops,  Esq. ,  in  the  said  lUver 
Delaware,  beiween  hisplaoiationandanislaiKl 
in  the  said  river,  nearly  opposite  to  Trentoo; 
or  any  mill  dam  erected  by  any  other  person  or 
persons  in  the  said  river,  before  the  passing  nf 
this  Act,  nor  to  obstruct,  or  in  any  manner  ti> 
hinder  the  said  Adam  Hoops,  or  such  other 
person  or  persons,  his  or  ibeir  heirs  and  u- 
signa,  from  maintaining,  r^l^g,  or  repairing 
the  said  dams  respecUvely.  or  from  taking 
water  out  of  the  said  river  for  the  use  of  the 
said  mills  and  waterworks  erected  aaaforaaid, 
and  none  other." 

The  declaration  avers,  that  by  these  Acts  of 
the  provincial  Legislatures,  the  said  Hoops,  bis 
heirs  and  assigns,  became  entitled  to  the  free 
and  uninterrupted  enjoyment  and  privilege  of 
the  River  Delaware  for  the  use  of  the  asid 
mills,  &c. ,  without  diminution  or  alteratkin  by 
or  from  the  Act  of  said  Provinces,  now  Stales, 
of  Pennsylvania  and  New  Jersey,  or  any  per- 
son or  persons  claiming  under  them  or  either 
of  them.  Nevertheless,  that  the  defendaois 
erected  a  dam  In  said  river  above  plainiifb' 
mills,  and  dug  a  canal  and  diverted  the  water, 
to  the  great  injury,  Ac. 

The  defenduits  are  a  Corporation,  chartered 
by  New  Jersey,  for  the  purpose  of  "  constmct- 
ing  a  canal  from  the  waters  of  the  Delawuv  to 
those  of  the  Rarltan,  and  of  improving  tlie 
navigation  of  said  rivers."  They  admit  the 
ixmstmctioD  of  the  canal,  and  the  diversttHi  t>i 
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ibe  waters  of  the  river  for  that  purple,  but 
draitir  to  the  declaration,  and  set  forth  as 
nwaes  of  demurrer — 

"  That  the  Act  of  the  Lei^lature  of  the  then 
89*]  ProvioM  of  Pennsylvania,  'passed  March 
ainth,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  Beventy  one,  and  the  Act  of 
ihe  then  Province  of  New  Jersey,  passed  De- 
cember tweoiy-flrat.  In  the  year  of  our  Lord 
one  tboosand  seven  hundred  and  seventy-one, 
Bi  KH  forth  in  a^d  tunended  fifth  count,  do  not 
vest  in  Uie  Mud  Adam  Hoops,  or  in  hia  heirs  or 
antgns,  the  ri;;ht  and  privilege  to  the  use  of 
ibe  water  of  the  River  Delaware  without 
iliminution  or  alteration,  by  or  from  the  Act  of 
Ibe  then  Province,  now  State,  of  Pennsylvania, 
or  of  the  then  Province,  now  State,  of  New 
■feney,  or  of  any  person  or  persona  claiming 
ondrr  dther  of  them,  or  of  any  person  or  per- 
um  whomsoever,  as  averred  in  the  said  amend- 
ed fifth  count  of  the  said  declaration.  And 
tbo,  for  that  it  does  not  appear,  from  the  said 
anieiided  fifth  count,  that  the  same  George 
Rondle  and  William  Griffiths  are  entiUed  to  the 
Tight  and  privilege  to  the  use  of  the  water  of 
Ihe  River  Delaware,  in  manner  and  form  as 
they  have  averred  in  the  s^d  amended  fifth 
count  of  thdr  declaration. 

"  And  also  that,  as  it  appears  from  the  said 
uneoded  fifth  count,  that  the  said  River  Dela- 
wve  ia  a  common  highway  and  public  naviga- 
ble river,  over  which  the  States  of  Pennsylvania 
and  New  Jersey  have  concurrent  jurisdiction, 
aodaboundaiT  of  add  Statea,  these  defendaoto 
inriBt  that  the  legislative  Acte  of  the  then  Prov- 
tooe  of  Pennsylvania  and  New  Jersey,  passed 
is  the  year  of"^ our  Lord  seventeen  hundred  and 
)>evei]ty-one,  as  set  forth  in  the  said  amended 
i^fth  count,  were  intended  to  declare  the  said 
River  Delaware  a  common  highway  and  for 
improving  the  navigation  thereof,  and  that  the 
ITOvisioQ  therein  conti^oed,  as  to  the  mill  dam 
tfected  by  Adam  Hoops,  in  the  said  River  Del- 
aware, did  not  and  does  not  amount  to  a  grant 
<v  conveyance  of  water  power  to  the  said 
Adam  Hoops,  his  heirs  or  assigns,  or  to  a  sur- 
reader  of  the  public  right  in  the  waters  of  the 
*M  river,  but  to  a  (Krmission  only  to  obstruct 
the  waters  of  the  said  river  by  the  said  dam. 
wiUioat  being  subjected  to  the  pen^tiesof  nui- 
sanoe;  that  the  right  of  the  said  Adam  Hoops 
was,  and  that  of  his  assigns  is,  subordinate  to 
■he  public  right  at  the  pleasure  of  the  Legisla- 
ture of  Pennsylvania  and  New  Jersey,  or  ei- 
ther of  them." 

On  this  demurrer  the  court  below  gave  judg- 
ment for  the  defendanta,  whksta  is  now  alleged 
■seiTor. 

It  Is  erident.  that  the  extent  of  the  plaintiff's 
rigtats  as  a  riparian  owner,  and  the  question 
whether  this  proviso  operates  as  the  grant  of  a 
usufruct  of  the  waters  of  the  river,  or  only  as 
t  license  or  toleration  of  a  nuisance,  liable  to 
revocation  or  sutwrdinate  to  the  paramount 
pnblic  right,  must  depend  on  the  laws  and  cus- 
tooH  of  Peniuylrania,  as  expounded  by  her 
oma  court*.  It  will  be  proper,  therefore,  to 
90']  give  a  brief  sketcH  of  •the  public  history 
tit  ilw  river  and  the  legislative  action  connect- 
ed with  it,  as  also  of  toe  principles  of  law  af- 
fecting aquatic  rights,  as  developed  and  eatab- 
lidied  bv  the  courts  of  that  State. 

The  Stiver  Dekware  is  the  well  known 
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boundary  between  the  States  of  Pennsylvania 
and  New  Jersey.  Below  tide  water,  the  river, 
its  soil  and  IslandB,  formerly  belonged  to  the 
Crown ;  above  tide  water,  it  was  vested  in  the 
proprietaries  of  the  co-terminous  provinces— 
e^h  holding  ad  nudium  JUum  aqucB.  Since 
the  Revolution,  the  Statefi  have  succeeded  to 
the  public  rights  both  of  the  Crown  and  the 
proprietaries.  Immediately  after  the  Revolu- 
tion, these  States  entered  into  the  compact  of 
1788,  declaring  the  Delaware  a  common  high- 
way for  the  use  of  both,  and  ascertaining  their 
respective  jurisdiction  over  the  same.  For 
thirty  years  after  this  compact,  they  appear  to 
have  enjoyed  their  common  pnmerty  without 
dispute  or  collision.  When  the  Legislature  of 
either  State  passed  an  Act  affecting  it,  they  re- 
quested and  obtained  the  concurrence  and  con- 
sent of*  the  other.  Their  first  dispute  was 
caused  by  an  Act  of  New  Jersey,  passed  Feh- 
ruary  4,  1816,  authorizing  Coxe  and  others  to 
erect  a  wing  dam,  and  divert  the  water  for  the 
purpose  of  mills  and  other  machinery.  The 
consent  of  the  State  of  Pennsylvania  was  not 
requested:  it  therefore  called  forth  a  protest 
from  the  Legislatureof  that  State.  Thiswasfol- 
towed  bv  further  remonstrance  in  the  following 
year.  A  proposition  was  made  to  subnUt  the 
question  of  their  respective  rights  to  the  Su- 
preme Court  of  Ihe  United  States,  which  was 
rejected  by  New  Jersey.  Afternumerotismes- 
sages  and  remonstrances  between  the  governors 
and  Legislatures,  commissioners  were  mutually 
appointed  to  compromise  the  diq>ute8.  But 
they  failed  to  bring  the  matter  to  an  amicable 
conclusion.  The  dispute  was  never  settled,  and 
the  wing  dam  remained  in  the  river. 

In  1834,  New  Jersev  passed  the  first  Act  for 
the  incorporation  of  tne  Delaware  and  Raritan 
Canal  Company,  for  which  the  Company  gave 
a  bonus  of  $lO0,00a  This  Act  requires  the 
consent  of  the  State  of  Pennsylvania;  and  on 
application  being  made  to  ber  Legislature,  she 
clogged  her  cousent  with  so  many  conditions, 
that  New  Jersey  refutted  to  accept  her  terms, 
returned  the  bonusto  the  Company;  and  ao  the 
matter  ended  for  that  time. 

Both  parties  then  appointed  commissioners 
to  effect,  if  possible,  some  compact  or  arrange- 
ment by  which  each  State  should  he  authorised 
to  divert  so  much  water  as  would  be  necessary 
for  these  contemplated  canals.  After  protract- 
ed negotiations,  these  commiH^ooet«  finally  (in 
1884)  agreed  upon  terms,  but  the  compact  pro- 
posed by  them  was  never  ratified  by  dther 
party. 

*ro  the  mean  time,  each  State  appro- 
priated  to  itself  as  much  of  the  waters  oi  the 
river  as  suited  its  purpose.  In  1827  and  ISi8 
Pennsylvania  diverted  the  River  Lehigh,  acon- 
fiueot  of  the  Delaware ;  and  afterwards,  finding 
that  stream  insufficient,  took  additional  feeders 
for  her  canal,  out  of  the  main  stream  of  ihe 
Delaware.  On  the  4th  February,  1880,  the 
Legislature  of  New  Jersey  passed  the  Act  un- 
der which  the  defendants  were  incorporated, 
and  in  pursuance  of  which  they  have  con- 
structed the  dam  and  feeder,  the  subject  of  the 
present  suit. 

The  canals  in  both  States,  supplied  by  the 
river,  are  intimately  and  extensively  connected 
with  their  trade,  revenues  and  general  proper- 
ty— while  the  navigation  of  the  riw  above 
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tide  water,  and  the  rapids  at  Trenton,  is  of 
comparatEvely  trifling  importance,  being  used 
only  at  timea  of  the  apring  freshets,  for  floating 
timber  down  the  stream,  when  the  artificial  di- 
vendooa  do  not  affect  the  naTigation.  The 
practical  twneflts  resuHtnjr  to  both  parties,  from 
their  great  public  iroprovemcnts,  appear  to  have 
conTiD(xd  them  that  further  negotiations,  com- 
plaints or  remonstrances,  would  l>e  useless  and 
unreasonable;  and  thus,  by  mutual  acquies- 
cence and  tacit  consent,  the  necessity  of  a 
more  formal  compact  baa  been  superseded. 

The  law  of  PeDnBylvania,  by  which  the  title 
and  rights  of  the  plaintiffs  must  be  tested,  dif- 
fers materially  from  that  of  England,  and  most 
of  the  other  States  of  tbe  Union.  As  regards 
her  large  fresh  water  rivers,  she  has  adopted 
the  principles  of  the  civil  law.  In  th^  case  of 
Carton  v.  Blcu«r.  tbe  Supreme  Court  of  that 
State  decided,  that  tbe  large  rivers,  such  as  the 
Susquehanna  ajid  Delaware,  were  never  deemed 
subject  to  the  doctrines  of  the  common  law  of 
England,  applicable  to  fresh  water  streams,  but 
that  they  are  to  be  treated  as  navigable  rivers; 
that  the  grants  of  William  Penn,  the  propri- 
etary, never  extended  beyond  tbe  margin  of 
the  river,  which  belonged  to  the  public,  and 
that  the  riparian  owners  have  therefore  no  ex- 
cludve  rights  to  the  soil  or  water  of  such  riv- 
ers adfilum  medium  awm. 

In  Shrunk  v.  The  SehuyUdU  Navigation  Oom- 
pany,  the  same  court  repeat  the  same  doctrine; 
and  CMef  Justice  Tilghman,  in  delivering  the 
opinion  of  the  court,  observes:  "Care  seems 
to  have  been  talten,  from  the  beginning,  to 
preserve  the  waters  of  these  rivers  for  public 
uses,  both  of  fishery  and  navigation;  and  the 
wisdom  of  that  policy  is  now  more  striking 
ttian  ever,  from  the  great  improvements  in 
navigation,  and  others  in  contemplation .  to  ef- 
fect which,  it  is  necessary  to  obstruct  the  flow 
of  tbe  water.  In  some  places,  and  in  others  to 
divert  its  course.  It  is  true  that  the  State 
would  have  had  a  right  to  do  these  things  for 
the  public  benefit,  even  if  the  rivers  had  been 

Srivate  property;  but  then,  compensation  must 
t2*]  have  been  made  to  the  *owners,  tbe 
amount  of  which  might  have  been  so  enormous 
as  to  have  frustrated,  or  at  least  checked  these 
noble  undertakings." 

In  the  case  of  The  Monongahela  Namgatitm 
Company  v.  Onm*.  the  defendant  had  erected 
his  mill  under  a  license  ^ven  by  an  Act  of  the 
Le^lature  (in  1808)  to  nparian  owners  to  erect 
dams  of  a  particular  structure,  "  provided  they 
did  not  impede  the  navigation,"  &c.  The  Mo- 
nongabela  Navigation  Company,  in  pursuance 
of  a  charter'  granted  them  by  the  State,  had 
erected  a  dam  in  tbe  Monon^hela,  which 
flowed  back  tbe  water  on  tbe  plaintiff's  mill,  in 
the  Yougbiogany,  and  greatly  injured  it  And 
it  was  i^judged  by  the  court,  that  the  com- 
pany were  not  liable  for  the  consequential  in- 
jury thus  inflicted.  The  court,  speaking  of 
the  rights  of  plaintiff,  consequent  on  the  license 
granted  by  the  Act  (of  1808),  observe:  "  That 
Statute  gave  riparian  owners  liberty  to  erect 
dams  of  a  particular  structure,  on  navigable 
streams,  without  beingindictableforanuisance, 
and  their  exercise  of  it  was.  consequently,  to 
be  attended  with  expense  and  labor.  But  was 
this  liberty  to  be  perpetual,  and  forever  tie  up 
the  power  of  the  State?   Or,  Is  not  the  contrary 
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to  be  inferred,  from  the  nature  of  tbe  licenseT 
So  far  was  the  Legislature  from  seembg  to 
abate  one  jot  of  tbe  State's  control,  that  it  bare- 
ly agreed  not  to  prefer  an  indietmoit  for  a  nui- 
sance, except  on  the  report  of  vieweta  to  the 

Suarter  Sessions.  But  the  remission  of  a  pen 
ly  is  not  a  charter,  and  the  alleged  grant  was 
nothing  more  than  a  mitigation  of  the  peiuil 
law." 

Tbe  case  of  The  9u»quehanna  Canal  Com 
pony  V.  Wright  confirms  the  preceding  viewn. 
and  decides,  ' '  that  the  State  is  never  prenimed 
to  have  parted  with  one  of  its  franchues  in  tbe 
absence  of  conclusive  proof  of  such  an  intm- 
tion.  Hence  a  license,  accorded  by  a  public 
law  to  a  riparian  owner,  to  erect  a  dam  on  the 
Susquehanna  River,  and  conduct  tbe  water 
upon  his  land  for  his  own  private  purpoeei,  is 
subject  to  any  future  provision  which  the  SiMe 
may  make  with  regard  to  the  navlgatimi  of  tbe 
river.  And  if  the  State  auttioriEe  a  company 
to  construct  a  canal  which  impairs  the  rights  of 
such  riparian  owner,  he  is  not  entitled  to  re- 
cover damages  from  the  company.  In  that 
case,  Wright  had  erected  valuable  mills,  under 
a  license  granted  to  him  by  the  Ijegislature:  but 
tbe  court  say:  "  He  was  bound  to  know  that 
the  State  had  power  to  revoke  its  license  when 
ever  the  paramount  Interests  of  tbe  public 
should  require  it.  And.  In  this  respect,  a  grant 
by  a  public  agent  of  limited  powers,  and  Imund 
not  to  throw  away  the  interests  confided  to  it. 
is  different  from  a  grant  by  an  individual  who 
is  master  of  the  subject.  To  revoke  the  laticr.  I 
after  an  expenditure  in  the  prosecution  of  it,  | 
would  be  a  fraud,  Bnt  he  who  accepts  a 
*liceDBe  from  the  Legislature,  knowing  [*03 
that  he  is  dealing  with  an  agent  bound  by  Amvs 
not  to  impair  public  rights,  does  so  at  his  riitk'; 
and  a  voluntary  expenditure  on  the  foot  of  ii, 
gives  him  no  claim  to  compeiisation." 

The  principles  asserted  and  established  by 
these  cases,  are,  perhaps,  somewhat  peculiar, 
but,  as  tbey  affect  rights  to  real  property  in  tbe  ; 
State  of  Pennsylvania,  they  must  be  treated  as  ! 
binding  precedents  In  this  court.  It  is  clear, 
also,  from  the  application  of  these  prindples  to 
tbe  construction  of  tbe  proviso  under  consider- 
ation, that  it  cannot  be  construed  as  a  grant  of 
tbe  waters  of  a  public  river  for  private  use,  or 
a  fee-simple  estate  in  tbe  usufruct  of  them, 
"wiOiout  diminution  or  alteration."  It  ood- 
tains  no  direct  words  of  grant,  which  would 
operate  by  way  of  estoppel  upon  the  grantor. 
"The  dam  of  Adam  Hoops  was  a  nuisance  when 
it  was  made;  but  as  it  did  little  injury  to  tbe 
navigation,  the  commissioners,  who  were  com- 
manded to  prostrate  other  nuisances,  wereeo- 
joined  to  tolerate  this.  The  mills  of  Hoop» 
had  not  been  erected  on  the  faiib  of  a  legisla- 
tive license,  as  in  cases  we  have  quoted,  ud  i 
total  revocation  of  it  would  not  be  chargeable 
with  the  apparent  hardship  and  injustice  which 
might  be  imputed  to  it  in  those  cases.  His  Am 
continues  to  be  tolerated,  and  tbe  license  of  di  ' 
vtirtiog  the  water  to  his  mills  is  stiU  enjoyed.  ' 
subject  to  occasional  ijiminution  from  tbe  exer- 
cise of  the  superior  r^rtit  of  the  sovereign.  Bi» 
iotcTESt  in  the  water  may  be  said  to  resemble  a 
right  of  common,  which  bv  custom  is  subKrr-  | 
lent  to  the  right  of  the  lord  of  the  soil;  eo  that 
the  lord  may  dig  clay-pits,  or  empower  other* 
to  do  K>,  wlttout  waving  sutficient  herbage 

Howard  H. 
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nn  the  common.  (Bateton  v.  Oreen,  S  T.  R., 
ill) 

Nor  on  the  plaintiff  claim  by  prescription 
Mgaiost  the  public  for  more  thao  the  Act  con- 
fen  on  litm.  which  is  at  best  impuoitj  for  a 
I1IU8UIC8.  His  license,  or  rather  toleration, 
^vee  tiim  a  good  title  to  keep  up  his  dam  and 
use  (he  waters  of  the  river,  as  against  every- 
one bat  the  sovereign,  and  those  diverting  them 
bj  public  authority,  for  public  uses. 

It  is  true  that  the  plaintiff's  declaration  io 
UuBcaae  alleged  that  the  waters  diverted  by 
defendants'  dam  and  caaal  are  used  for  the  pur- 
pose of  mills,  and  for  private  emolument,  but 
as  it  is  not  alleK^d  or  pretended  that  defend- 
ants have  taken  more  water  than  was  necessary 
for  the  canal,  or  have  coostructed  a  canal  of 
Kteater  dimensions  than  they  were  authorized 
tad  obliged  by  the  charter  to  make;  this  aec- 
ooduiT  use  must  be  considered  as  merely  inci- 
deotal  to  the  main  object  of  their  charter.  We 
do  DOt,  tlierefore,  consider  the  question  before 
us,  whether  the  plaintiff  might  not  recover 
damages  against  an  individual  or  private  cor- 
pontioo.  diverting  the  water  of  this  river 
94*]  *to  their  injury,  for  the  purpose  of  pri- 
?aie  emolument  only,  with  or  without  license 
or  authority  of  either  of  its  sovereign  owners. 
The  case  before  us  requires  us  only  to  decide, 
ibs(  by  the  laws  of  Pennsylvania,  the  River 
Delaware  is  a  public,  navigable  river,  held  by 
its  joint  sovereigns,  in  trust,  for  the  public; 
ihat  riparian  owners  of  land  have  no  title  to 
the  river,  or  any  right  to  divert  its  waters,  un- 
less by  license  from  the  State.  That  such 
licease  is  revocable,  and  in  subjection  to  the 
raperior  ri^ht  of  the  State,  to  divert  the  water 
for  public  miprovements. 

It  follows,  necessarily,  from  these  conclu- 
tiuos,  tliat,  whether  the  State  of  Penosylvania 
claim  the  whole  river  or  acknowledge  the 
Btate  of  New  Jers^  as  tenant  in  common,  and 
ponessingequalrightBwithherself ;  and  wheth- 
er either  State,  without  consent  of  the  other, 
has  or  has  not  a  right  to  divert  the  stream,  it 
will  not  alter  or  enlarge  the  plaintiff's  rights. 
Bebg  a  mere  tenant  at  sufferance  to  both,  as 
r^&nls  the  usufruct  of  the  water,  he  is  not 
io  a  condition  to  question  the  relative  rights  of 
Ui  superiors.  If  Peoosylvania  chooses  to  ac- 
quietoe  in  this  partition  of  the  waters,  for  great 
public  improvements,,  or  Is  estopped  to  com- 
pkin  by  her  own  acts,  the  plaintiff  cannot  cora- 
plda,  or  call  upon  this  court  to  decide  ques- 
tions between  the  two  States,  which  neither  of 
Uiem  sees  flt  to  raise.  By  the  law  of  his  own 
State,  tlM  plaintiff  has  no  remedy  against  a  cot' 
poration  authorized  to  take  the  whole  river  for 
the  purpose  of  canals  or  improving  the  naviga- 
tion i  and  his  tenure  and  rights  are  the  same  as 
Ttnjds  both  the  States. 

With  these  views.  It  will  be  unnecessary  to 
inquire  wiiether  the  compact  of  17H3,  between 
Poioaylvania  and  New  Jersey,  operated  as  a 
levocalion  of  the  license  or  toleration  implied 
fn»n  the  proviso  of  the  Colonial  Acts  of  1771, 
as  that  question  can  arise  only  in  case  the  plaint- 
Ub'  dam  be  indicted  as  a  public  nuisance. 

Xor  is  it  necessary  to  pass  any  opinion  on 
the  question  of  the  respective  rights  of  either 
of  Ihese  co-terminous  States  to  whom  this  river 
belongs,  to  divert  its  waters,  without  the  con- 
seat  of  the  other. 

HOWASD  14. 


The  question  raised  is  not  without  its  diffl> 
cultiea;  but  being  bound  to  resolve  it  by  the  pe- 
culiar laws  of  I^nnsylvania,  at  interpreted  oy 
her  own  courts,  we  cannot  say  that  the  court 
below  has  erred  in  its  exposition  of  them,  and 
therefore  affirm  the  judgment. 

Mettrt.  Justieet  McLeaii  and  Daniel  dis- 
sented. 

Mr.  JtuUee  Catron  gave  a  separate  opin- 
ion;  and  Mr.  Juatuse  Curtis  dissented  from 
the  judgment  of  the  court,  on  the  merits,  but 
not  from  its  entertaining  jurisdiction. 

*The  following  are  the  opinions  of  ["Oft 
MoMn.  Justices  Catron  and  Daniel: 

Mr.  Justice  Catron: 

My  opinion  is,  and  long  has  been,  that  the 
mayor  and  aldermen  of  a  city  corporation,  or 
the  president  and  directors  of  a  Imnk,  or  the 
president  and  directors  of  a  railroad  company 
(and  of  other  similar  corporations),  are  the  true 
parties  that  sue  and  are  sued  as  trustees  and  rep- 
resentatives of  the  constantly  changing  stock- 
holders. These  are  not  known  to  the  pitbUc, 
and  not  suable  in  practice,  by  service  of  personal 
notice  on  them  respectively,  such  as  the  laws  of 
the  (Joit«d  States  require.  If  the  president  and 
directors  are  citizens  of  the  state  where  the  cor- 
poration was  created,  and  the  other  party  to 
the  suit  is  a  citizen  of  a  different  state,  or  a 
subject  or  citizen  of  a  foreign  government,  then 
the  courts  of  the  United  States  can  exercise 
jurisdiction  under  the  third  article  of  the  Con- 
stitution. In  this  sense  I  understood  £«tem's 
case,  and  assented  to  it  when  the  decision  was 
made;  and  so  it  is  understood  now. 

If  all  the  real  defendants  are  not  within  the 
jurisdiction  of  the  court,  because  some  of  the 
directors  reside  beyond  it,  then  the  Act  of  Feb- 
ruary 28,  1848,  allows  the  stilt  to  proceed,  re- 
gardless of  this  fact,  for  the  reasons  stated  In 
Letson's  case.    (2  How. ,  497.) 

If  the  United  States  courts  could  be  ousted 
of  jurisdiction,  and  citizens  of  other  states  and 
subjects  of  foreign  countries  be  forced  into  the 
state  courts,  without  the  power  of  election, 
they  would  often  be  deprived,  in  great  cases, 
of  all  benefit  coDtcmplated  by  the  Constitution; 
and  in  many  cases,  be  compelled  to  submit 
their  rights  to  judges  and  juries  who  are  in- 
habitants of  the  cities  where  the  suit  must  be 
tried,  and  to  contend  with  powerful  corpora- 
tions, in  local  courts,  where  the  chances  of  Im- 
partial justice  would  be  greatly  against  them; 
and  where  no  prudent  man  would  engage  with 
such  an  antagonist,  If  he  could  help  it.  State 
laws,  by  combiDing  large  masses  of  men  under 
a  corporate  name,  cannot  repeal  the  Constitu- 
tion; all  corporations  must  have  trustees  and 
representatives,  who  are  usually  citizens  of  the 
state  where  the  corporation  is  created;  and 
these  citizens  can  be  sued,  and  the  corporate 
property  charged  by  the  suit;  nor  can  the 
courts  allow  the  constitutional  security  to  be 
evaded  by  unnecessary  refinements,  without 
inflictiDg  a  deep  injury  on  the  institutions  of 
the  country. 

Mr.  Justice  Daniel: 

In  the  opinion  of  the  court,  just  announced 
in  this  cause,  I  am  unable  to  concur. 
I    Were  the  relative  rights  and  interests  of  the 

S41 

Digitized  by  Googit 


96 


SupRBKa  CO0BT  or  THB  Uhftbd  Statbb. 


OO*]  parties  to  this  *controverey  believed  to 
be  regularly  before  this  court,  I  should  have 
coiDcTded  iD  tt«  conclusions  of  the  majority; 
for  the  reason  tbal  all  that  is  disclosed  bv  the 
record,  either  of  the  traditions  or  the  legislatfoD 
of  the  States  of  Pennsylvania  and  New  Jersey, 
shows  &D  equal  right  of  claim  on  the  part  of 
either  of  those  States  to  the  River  Delaware, 
and  to  tlie  uses  lo  which  the  waters  of  that 
river  might  be  applied.  From  such  an  equal- 
itT  in  each  of  those  States.  It  would  seem  reg 
ulaily  to  follow,  that  no  use  or  enjoyment  of 
the  waters  of  that  river  could  be  invested  in  tlie 
f^nteee  of  one  of  them,  to  the  exclusion  of  the 
like  use  and  enjoyment  by  the  grantees  of 
the  other.  The  permisaion,  therefore,  from 
Pennsylvania  to  Adam  Hoops,  or  his  assignees, 
to  apply  the  waters  of  the  Delaware  in  the 
working  of  his  mill,  whatever  estate  or  interest 
It  might  invest  in  such  grantee,  as  against 
Pennsylvania,  could  never  deprive  the  Slate 
of  New  Jersey  of  her  equal  privilege  of  apply- 
ing the  waters  of  the  same  river,  either  direct- 
ly, in  her  corporate  capacity,  or  through  her 
grantee,  the  Delaware  and  Rarilan  Canal  Com- 
pany. My  disagreement  with  my  brethren  in 
this  case  has  its  foundation  in  a  reason  wholly 
disconnected  with  the  merits  of  the  parties. 
It  is  deducible  frcnn  my  conviction  of  the  ab- 
sence of  authority,  either  here  or  in  the  Circuit 
Court,  to  adjudicate  this  cause ;  and  that  it 
should  therefore  have  been  remanded,  with 
directions  for  its  dismission,  for  want  of  juris- 
diction. 

The  record  discloses  the  fact,  that  the  party 
defendant  in  the  Circuit  Court,  and  the  appel- 
lee before  this  court,  is  a  Corporation,  styled 
in  the  declaration,  "a  Corporation  created  by 
the  State  of  New  Jersey."  It  is  importantthat 
the  style  and  character  of  this  parly  litigant, 
as  well  as  the  source  and  manner  of  its  exist- 
ence be  borne  in  mind,  as  both  are  deemed  ma- 
terial in  considering  the  question  of  the  juris- 
diction of  this  court,  and  of  the  Circuit  Court. 
It  is  imuortant,  too,  to  be  remembered,  that 
the  question  here  raised  stands  wholly  unaffect- 
ed by  any  legislation,  competent  or  incompe- 
tent, which  may  have  been  attempted  in  the  or- 

Cization  of  the  courts  of  the  United  States; 
depends  exclusively  upon  the  construction 
of  the  2d  section  of  the  8d  article  of  the  Gon- 
stiution,  which  defines  the  judicial  power  of 
the  United  States;  first,  with  respect  to  the  sub- 
jects embraced  within  that  power;  and  second, 
with  respect  to  those  whose  character  may 
gfvc  them  access,  as  parties,  to  the  courts  of 
the  United  States.  In  the  second  branch  of 
this  definition,  we  find  the  following  enumera- 
tion, as  descriptive  of  those  whose  position,  as 
parties,  will  authorize  their  pleading  or  being 
impleaded  in  those  courts;  and  this  position  is 
limited  to  "controversiee  to  which  the  United 
97*J  States  are  a  party :  controversies  *betw«en 
two  or  more  states — between  citizens  of  dif- 
ferent states — between  citizens  of  the  same 
state,  claiming  lands  under  grants  of  different 
states — and  between  the  citizens  of  a  state  and 
foreign  citizens  or  subjects." 

Now,  it  has  not  been,  and  will  not  be,  pre- 
tended, that  this  Corporation  can,  in  any  sense, 
be  identified  with  the  United  States,  or  is  en- 
dowed with  the  privileges  of  the  latter;  or  if  it 
could  be,U  would  clearly  be  exempted  from  all 
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liability  to  be  sued  in  the  federal  courts.  Nor 
is  it  pretended  that  this  Corporation  is  a  stalt: 
of  this  Union ;  nor,  being  created  by,  and  situ- 
ated within  the  State  of  New  Jersey,  can  it  be 
held  to  be  the  citizen  or  subject  of  a  forrisn 
state.  It  must  be,  then,  under  that  part  of  ue 
enumeration  in  the  article  quoted,  which  gives 
to  the  courts  of  the  United  States  jurisdictioo 
in  controversies  between  citizens  of  different 
states,  that  either  the  Circuit  Court  or  this 
court  can  take  cognizance  of  the  Corporation 
as  a  party:  and  thte  is,  in  truth,  the  sole  founda- 
tion on  which  thatcognizance  has  been  assumed 
or  is  attempted  to  be  maintained.  The  prop- 
osition, then,  on  which  the  authority  of  the 
Circuit  Court  and  of  hia  tribunal  ts  based,  i« 
this:  The  Delaware  and  Raritan  Canal  Com- 
pany ts  either  a  citizen  of  the  United  States,  or 
it  is  a  citizen  of  the  State  of  New  Jersey.  This 
proposition,  startling  as  its  terms  may  appear, 
either  to  the  legal  or  political  appr^eonon,  is 
undeniably  the  basis  of  the  jurisdiction  asserted 
in  this  case,  and  in  all  others  of  a  similar  char- 
acter, and  must  be  established,  or  that  juris- 
diction wholly  fails.  Let  this  proportion  be 
examined  a  little  more  closely. 

The  term  "citizen  "  wUl  be  found  rarely  oc- 
curring in  the  writere  upon  English  law;  (hose 
writers  almost  universally  adopting,  as  descrip 
live  of  those  possessing  rights  or  sustainlngob- 
ligations,  political  or  social,  the  term  "subjert" 
as  more  suited  to  their  peculiar  local  institn- 
tioDS.  But  in  the  writers  of  other  nations,  and 
under  systems  of  polity  deemed  less  liberal  tlian 
that  of  England,  we  find  the  term  "citizm" 
familiarly  reviving,  and  the  character  and  the 
rights  and  duties  uiat  term  Implies,  particulw- 
ly  defined.  Thus,  Yattel,  In  his  4th  book,  has 
a  chapter  (cap.  6th),  the  title  of  which  is; 
' '  The  concern  a  nation  may  have  in  the  actiom 
of  her  citizens. "  A  few  words  from  the  text 
of  that  chapter  will  show  the  apprehension  of 
this  author  in  relation  to  this  term.  "  Private 
persons,'*  says  he,  "who  are  members  of  one 
nation,  may  offend  and  ill-treat  the  citiuns  of 
another;  it  remains  for  us  to  examine  what 
share  a  state  may  have  in  the  actions  of  her  di- 
izeos,  and  what  are  the  rights  and  obligations 
of  sovereigns  in  that  respect."  And  Main: 
"  Whoever  uses  a  citizen  ill,  indirectly  olrend* 
the  state,  which  is  bound  to  protect  this  citizeo." 
The  meaning  of  the  term  ' '  dtlzen  "  "or  W8 
"subject,"  in  the  apprehension  of  EngUsh  ju- 
rists, as  Indicatiog  persons  in  their  naliml 
character,  in  con^distinction  to  artificial  or 
fictitious  persons  created  by  law,  is  further 
elucidated  by  those  jurists,  in  their  treatian 
upon  the  origin  and  capacities  and  objects  of 
those  artificial  persons  aesignated  by  the  nanift 
of  corporations.  Thus,  Mr.  Juttice  Blackstone, 
in  the  18th  chu^r  of  his  Ist  Tolume.  holds  this 
language:  "  We  have  hitherto  considered  per- 
sons in  their  natural  Opacities,  and  have  treat- 
ed of  their  rights  and  duties.  But,  as  all  per- 
sonal rights  ~die  with  the  person :  and,  as  the 
necessary  forms  of  investing  a  series  of  indi- 
viduals, one  after  another,  with  the  same  iden- 
tical rights,  would  be  inconvenient,  if  not 
impracticable:  It  has  been  found  necessaiy, 
when  it  is  for  the  advantage  of  the  public  tn 
have  any  particular  rights  kept  on  foot  mul 
continued,  to  constitute  artificial  persons,  who 
maintaio  a  perpetual  succession,  and  enjoy  a 
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kind  of  legal  immortality.  These  artificial  per- 
sons  arc  called  corporations  " 

This  nme  di&tioguished  writer^  in  the  first 
book  of  his  Commentaries,  p.  12S,  says:  "  The 
ri^ts  of  persons  are  such  as  concern  and  are 
aooexed  to  the  persons  of  men,  and  when  the 
person  to  whom  they  are  due  is  regarded,  are 
called  simply  rights;  but  when  we  consider  the 
person  from  whom  they  hie  due,  they  are  then 
deDominated.  duties."  And  again,  cap.  10th 
of  the  same  book,  mating  of  the  Propi.e,  he 
mys:  "The  people  are  either  aliens,  that  is,  bom 
oat  of  the  domioioDs  or  allegiance  of  the  crown, 
or  Dttlres,  that  is,  such  as  are  bom  within  it." 
Underour  own  systems  of  polity, the  term,  "citi- 
zen." implying  the  same  or  similar  relations 
to  the  government  and  to  society  which  apper- 
tain to  Ihetemi  "subjecf'in  England,  is  famil- 
inr  to  all.  Under  either  system,  the  term  used 
txdflsigDed  to  apply  to  man  in  his  individual 
cliaiactv,  and  to  his  nataral  capacities;  toa  be- 
ing, or  agent,  possessing  social  and  political 
nghts,  and  sustaining  social,  political  and 
mora]  obligations.  It  is  m  this  acceptation  only, 
iberefore.  Uiat  the  term  "citizen"  in  the  article 
of  the  ConatitutioD  can  be  received  and  under- 
ftood.  When  distributing  the  Judicial  power, 
that  article  extends  it  to  controversies  between 
dtizeas  of  different  slates.  This  must  mean 
the  natural  physical  beings  composing  those 
st-parate  communities,  and  can  by  no  violence 
of  interpretation  be  made  to  signify  artificial, 
incorporeal,  theoretical,  and  invisible  creations. 
A.  corporation,  therefore,  being  not  a  natural 
penoti,  but  a  mere  creature  of  the  mind,  invis- 
iUe  and  iatan^ble.  cannot  be  a  cliizcui  of  a 
stale.  of  the  United  States,  and  cannot  fall 
within  the  terms  or  the  power  of  the  above- 
mentioned  article,  and  can  therefore  neither 
plead  nor  be  impleaded  in  the  courts  of  the 
United  States.  Against  this  position  it  may  be 
90*1  nrged,  that  the  ^converse  thereof  has  been 
ruled  this  court,  and  that  this  matt«-  is  no 
longer  open  for  question.  In  answer  to  such 
an  argument.  I  would  reply,  that  this  is  a  mat- 
ter involving  a  constraction  of  the  Constitution, 
and  that  wherever  the  constmction  or  the  in- 
tegrity of  that  sacred  instmmeot  is  involved,  I 
can  bold  myself  trammelled  by  no  precedent  or 
number  of  precedents.  That  instrument  is 
above  all  precedents;  and  its  integrity  every- 
one is  bound  to  vindicate  against  any  number 
of  precedents,  if  believed  to  trench  upon  its 
niprenuicy.  Let  us  examine  into  what  this 
court  has  propounded  in  reference  to  its  juris- 
fiictton  in  cases  in  which  corporations  have 
been  parties;  and  endeavor  to  ascertAin  the  in- 
floence  that  mav  be  claimed  for  what  they  have 
heretofore  ruled  In  support  of  such  jurisdlcstion. 
The  first  instanfK  in  which  this  question  was 
Inoaght  directly  before  this  court,  was  that  of 
Tie  Bank  of  Ute  United  States  v.  Deveavx,  5 
Onmch,  61.  An  examination  of  this  case  will 
present  a  striking  instance  of  the  error  into 
*hicb  the  strongest  minds  may  be  led,  when- 
ever ihe^  shall  depart  from  the  plain,  common 
toceptalion  of  terms,  or  from  well-ascertained 
tnitns,  for  the  attainment  of  conclusions, which 
the  subtlest  ingenuity  is  incompetent  tosust^n. 
Thk  critidsm  upon  the  decision  in  the  case  of 
ThtBank  v.  D^eaux.  may  perhaps  be  shielded 
from  the  charge  of  preaumptuousnees,  by  a  sub- 
wqoent  deciaion  of  this  court,  hereafter  to  be 
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mentioned.  In  the  former  case,  the  Bank  of 
the  United  States,  a  Corporation  created  by 
Congress,  was  the  party  plaintiff,  and  upon  the 
question  of  the  cap>acity  of  such  a  party  to  sue 
in  the  courts  of  the  United  States,  this  court 
said,  in  reference  to  that  quration.  "The  Juris- 
diction of  this  court  being  limited,  so  far  as  re- 
spects the  character  of  the  parties  in  this  par- 
ticular case,  to  controversies  between  citizens 
of  differentstatcs,  both  partiesmust  be  citizens, 
to  come  within  the  description.  That  invisible, 
intangible  and  artificial  being,  that  mere  legal 
entity,  a  corporation  aggregate,  is  certainly  not 
a  citizen,  and  consequentiv  cannot  sue  or  l>e 
sued  in  the  courts  of  the  United  States,  unless 
the  rights  of  the  members  iu  this  respect  can  be 
exercised  in  their  corporate  name.  If  the  cor- 
poration be  considered  as  a  mere  faculty,  and 
not  as  a  company  of  individuals,  who,  in  tranx- 
acting  their  business,  may  use  a  legal  name, 
ihe^  must  be  excluded  from  the  courts  of  the 
Union."  The  court  having  shown  the  necessity 
for  citizenship  in  both  parties,  in  order  to  give 
jurisdiction;  having  shown  Jfurther.  from  the 
nature  of  corporations,  their  absolute  incom- 
patibility with  citizenship,  attempts  some  qua]- 
mcation  of  these  indisputable  and  clearly  stateil 
portions,  which,  if  intelligible  at  all,  must  be 
taken  as  wholly  subversive  of  the  positions  so 
laid  down.  After  stating  the  requisite  of  cit- 
izenship, and  showing  that  a  corporation  cannot 
*be  a  citizen,  "and  consequently  that  [*10O 
it  cannot  sue  or  be  sued  iu  the"  courts  of  the 
United  Stales,"  the  court  goes  on  to  add  "  un 
less  the  rights  of  the  members  can  be  exercised 
in  their  corporate  name."  Now,  it  is  submitted 
that  it  is  in  this  mode  only,  viz. :  In  their  cor- 
porate name,  that  the  rights  of  the  members 
can  be  exercised;  that  it  is  this  which  coqmI- 
tutes  the  character,  and  being,  and  fuuctions  of 
a  corporation.  If  it  is  meant  beyond  this,  thiit 
each  member,  or  the  separate  members,  or  a 
portion  of  them,  can  take  to  themsclvea  thu 
character  and  functions  of  the  aggregate  and 
merely  legal  being.then  the  corporal  ion  would  b» 
dissolved;  its  unity  and  perpetuity,  theefisenttnl 
features  of  its  nature,  and  the  great  objects  of 
its  existence,  would  be  at  an  end.  It  would 
present  the  anomaly  of  a  being  existing  and  not 
existing  at  the  same  time.  This  strange  and 
obscure  qualification,  attempted  by  the  court , 
of  the  clear,  legal  principles  previously  an- 
nounced by  them,  forms  the  introduction  to, 
and  apology  for,  the  proceeding,  adopted  by 
them,  by  which  they  undertook  to  adjudicate 
upon  the  rights  of  the  corporation,  through  the 
supposed  cilizensbip  of  the  individuals  inter- 
ested in  that  corporation.  They  assert  the  pow- 
er to  look  beyond  the  corporation,  to  presume 
or  to  ascertain  the  residence  of  the  individuals 
composing  it.  and  lo  model  their  decision  upon 
that  foundation.  In  other  words,  they  afilrm 
that  in  an  action  at  law,  the  purely  legal  rights, 
asserted  by  one  of  the  parties  upon  the  record, 
may  be  maintained  by  sbowiog  or  presuming 
that  these  rights  arc  vested  in  some  other  person 
who  is  no  party  to  the  controveray  before 
them. 

Thus  stood  the  dedslon  of  The  Bank  t^' the 
United  States  t.  Deveaiux,  wholly  Irreconcilable 
with  correct  definition,  and  a  puzzle  to  profcs- 
sional  apprebensioD,  until  it  was  encountered 
by  this  court,  in  the  dedsion  of  The  LouistU'e 
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and  dndnnati  Railroad  Company  t.  Letmm, 
reported  in  2  Howani,  487.  In  ue  latter  de- 
cidlOD,  the  court,  unable  to  uotie  the  judicial 
entaoglement  of  the  Baak  and  Deveaux,  seem 
to  have  applied  to  it  the  sword  of  tlie  con- 
queror; but,  unfortunately,  in  the  blow  they 
Liive  dealt  at  the  ligature  which  perplexed  them, 
tliey  have  severed  a  portion  of  tlie  temple  itself. 
They  have  uot  only  contravened  all  the  known 
deflnitlonB  and  adjudications  with  respect  to 
the  nature  of  corporations,  but  they  have  repu- 
diated the  doclnnes  of  the  civilians  as  to  what 
is  imported  by  the  term  "  eubject"  or  "citi- 
zen," and  repealed,  at  the  same  time,  that  re- 
striction in  the  Constitution  which  limited  the 
junsdictioD  of  Uie  courts  of  the  United  States 
to  controverdes  between  "  citizens  of  different 
slates."  They  have  asserted  that,  "  a  corpora- 
tion created  by,  and  transacting  business  in  a 
state,  is  to  be  deemed  an  inhabitant  of  the  state, 
101*]  capable  of  being  treated  *as  a  citizen, 
for  all  the  purposes  of  suing  and  being  sued, 
and  that  an  averment  of  the  facts  of  its  crea- 
tion, and  the  place  of  transacting  its  business, 
Itt  sufficient  to  give  the  drcult  courts  jurisdic- 
tion." 

The  first  thing  which  strikes  attention,  in 
the  position  thus  affirmed,  is  the  want  of  pre- 
cision and  perspicuity  in  its  terms.  The  court 
alflrm  that  a  corporation  created  by,  and  trans- 
ai!ting  businees  within  a  stale,  is  to  be  deemed 
an  inhabitant  of  that  state.  But  the  article  of 
the  Constitution  docs  not  make  inhabitants  a 
n'quisite  of  the  condition  nf  suing  or  being  sued ; 
that  requisite  is  citizenship.  Moreover,altnoiigh 
ctlizenship  implies  the  rightof  residence,  the  lat- 
ter by  no  means  implies  citizenship.  Again, 
it  is  said  that  these  corporations  may  t>e 
treated  as  citizens,  for  the  purpose  of  suing  or 
being  sued.  Even  if  the  distinction  here 
attempted  were  comprehenuble.  it  would 
he  a  sufficient  reply  to  it,  that  the  Constitution 
does  not  provide  that  those  who  may  be  treated 
as  citizens,  may  sue  or  be  sued,  but  that  the 
jurisdiction  shall belimited  tocittzensonly;  cit- 
izens in  right  and  in  fact.  The  distinction  at- 
tempted seems  to  be  without  meaning,  for  the 
Constitution  or  the  laws  nowhere  define  such  a 
K-ing  as  a  i^ium  citizen,  to  be  called  into  ex- 
istence for  particular  purposes;  a  being  without 
any  of  the  attributes  of  citizenship,  but  the  one 
for  which  he  may  be  temporarily  and  arbitrarily 
created,  and  to  be  dismissed  from  existence  the 
moment  the  particular  purposes  of  his  creation 
sliall  have  been  answered.  In  a  political,  or 
legal  sense,  none  can  be  treated  or  dealt  with  by 
the  government  as  citizens,  but  those  who  are 
citizens  in  reality.  It  would  follow,  then,  by 
necessary. ioductioo,  from  the  argument  of  the 
Court,  that  as  a  corporation  must  be  treated  as 
H  citizen,  it  mutit  be  so  treated  to  all  intents  and 
purposes,  because  it  is  a  citizen.  Each  citizen 
<if  not  under  old  governments)  certainly  does, 
under  our  system  of  polity,  possess  the  same 
rights  and  faculties,  and  sustain  the  same  obli- 
gations, political,  social  and  moral,  wlilch  ap- 
pertain to  each  of  his  fellow-citizens.  As  a 
citizen,  then,  of  a  state,  or  of  the  United  States, 
a  corporation  would  be  eligible  to  the  stale  or 
federal  Lecislatures ;  and  if  created  by  either  the 
stiite  or  federal  governments,  might,  asanative- 
l)um  citizen,  aspire  to  the  office  of  President  of 
the  United  Statea— or  to  the  command  of 
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armies,  or  fleets,  in  which  last  example,  so  far 
as  the  character  of  the  commander  would  tatm. 
s  part  of  it,-  we  should  have  the  poetical  ro- 
mance of  the  spectre  ship  realized  in  our  Re- 
public. And  should  this  incorporeal  and  invis- 
ible commander  not  acquit  himself  in  color  or 
in  conduct,  we  might  see  him,  provided  hi^ 
arrest  were  practicable,  sent  to  answer  his  de- 
linquencies before  a  eourt-martiiU.  and  uibject 
ed  to  the  penalties  *of  the  articles  of  [*102 
wai-.  Sir  Edward  Coke  has  declared,  that  a 
corporation  cannot  commit  treason,  felony,  or 
other  crime:  neither  is  it  capable  of  suffering  a 
traitor's  or  felon's  punishment;  for  it  is  not  lia- 
ble to  corporeal  penalties — that  it  can  perfOTin 
no  personal  duties,  tox  it  cannot  take  an  oath 
for  the  due  execution  of  an  office;  neither  can 
it  be  arrested  or  committed  to  prison,  for  its  ex- 
istence being  ideal,  no  man  can  arrest  it;  nei- 
ther can  it  be  excommunicated,  for  it  has  no 
soul.  Cut  these  doctrines  of  Lord  Coke  were 
founded  on  an  apprehension  of  the  law  no* 
treated  as  antiquated  and  obsolete.  His  Lord- 
ship did  not .  anticipate  an  improvement  by 
which  a  rorponttion  could  be  transformed  into  a 
citizen,  and  by  that  transformation  be  ^ven  a 
physical  existence,  and  endowed  with  soul  and 
oocly  too.  The  incongruities  here  attempted 
to  t>e  shown  as  necessarilv  deducible  from  the 
decisions  of  the  cases  of  7%«  Bank  of  the  United 
StaXea  v.  Veveaux,  and  of  The  (Xncinnati  <ad 
LattumUe  Railroad  Gompanp  v.  Let»m.  afford 
some  illustration  of  the  effects  which  must  ever 
follow  a  departure  from  the  settled  principles  of 
the  law.  These  principles  are  always  traceable 
to  a  wise  and  deeply  founded  experience;  tbey 
are,  therefore,  ever  consentaneous,  and  in  har- 
mony with  themselves  and  with  reason;  and 
whenever  abandoned  as  guides  to  the  judidal 
course,  the  aberration  must  lead  to  tiewilder- 
ing  uncertainty  and  confusion.  Conducted  by 
these  principles,  consecrated  both  by  Umeaod 
and  tne  obedience  of  sages,  I  am  bmught  to 
the  following  conclusions:  1st.  TliatVoo 
sound  or  reasonable  interpretation  can  a  cor- 
poration— a  mere  faculty  in  law — be  trans- 
formed into  a  citizen,  or  treated  as  a  citizen. 
Sd.  That  tlie  second  section  of  the  third  arlicie 
of  the  Constitution,  investing  the  courts  of  tlie 
United  States  with  jurisdiction  in  controvenies 
between  citizens  of  different  stales,  cannot  be 
made  to  embrace  controversies  to  which  corpora- 
tions and  not  citizens  are  parties;  and  that  tbt< 
assumption,  by  these  courts,  of  jurisdiction  id 
such  cases,  must  involve  a  palpable  infraction 
of  the  article  and  section  ju^it  referred  to.  3d. 
That  In  the  cause  before  us,  the  party  defend- 
ant in  the  Circuit  Court  having  been  a  Corpon- 
tion  aggregate,  created  by  the  State  of  ife« 
Jersey,  the  Circuit  Court  could  not  i^operly 
take  cognizance  thereof;  and  therefore,  tb» 
cause  should  be  remanded  to  the  Circuit  Court, 
with  directions  that  it  be  dismissed  for  the 
want  of  jurisdiction. 

ORDICB. 

This  cause  came  on  to  be  beard  on  the  nan- 
script  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
*New  Jersey,  and  was  argued  by  ['lOS 
counsel:  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  thi« 
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cause  be.  and  the  aame  is  hereby  affirmed,  with 
coato. 

Arg-I  W«U.,Jr.,276. 

Ctted-U  Bow«,  4St;  UHov^  960;  UHow^  826, 

as,  SO:  s  woods,  418. 


THOMAS  KAINE.  Aq  Alleged  J'ugi- 
Uve  from  Great  Britain. 

EdnditiM — Treaty  with  Great  Britain— Writ 
^  habeas  corpus  anA  certiorari  to  hring  yp 
priwner  and  record  ef  eireutt  eourt  routed— 
DivitM court— Pomri^m^ judge  in  vaea- 
tien. 

Under  the  tentb  article  of  the  Treaty  of  1S42,  be- 
tween the  United  Stat«e  and  Oreat  Britain,  a  war- 
rant was  laaued  by  a  coinmlasioner,  at  tbe  Instance 
oftbe  Britlsb  Consul,  for  tbe  apprehenetoa  of  a 
perBon  wbo.  It  was  alleged,  bad  committed  an  as- 
Hult,  with  Intent  to  murder.  In  Ireland. 

The  person  being  arrested,  tbe  ConnniBsloner 
ordered  blin  to  be  committed,  for  tbe  purpose  of 
■Uding  the  order  of  the  President  of  tbe  united 
States. 

A  haheat  tannu  was  then  issued  by  tbe  Circuit 
Court  of  the  UDft«d  States,  tbe  District  Judge  pre- 
siding, wb  en,  after  a  bearing,  the  writ  was  dls- 
mbaed.  and  the  prisoner  remanded  to  oustody. 

A  petition  was  then  presented  to  the  Circuit 
Judge,  at  his  chambers,  addressed  to  the  Justices 
of  toe  Supreme  Court,  and  praying  for  a  writ  of 
ftafMiii'Corpu^t  wti'eb  was  referred  oy  the  Circuit 
Judge,  after  a  hearing,  to  theJustloes  oftboSu* 
preme  Court,  in  bank,  at  the  commencement  of 
the  next  term  thereof. 

At  tbe  meeting  of  the  court,  a  motion  was  made, 
with  the  papers  and  proceedings  presented  to  the 
Circuit  Judjge  annexed  to  the  petition,  for  writs  of 
IMhetu  corpus  and  ctrtUiraTi  to  Drlng  up  the  defend- 
ant and  the  record  from  the  Circuit  Court,  for  the 
purpose  of  bavJOK  the  decision  of  that  oourtex- 
amined. 

The  motion  was  refused,  tbe  writs  prayed  for  de- 
nied, and  the  petition  dismissed. 

ON  the  14tb  of  June,  1853,  AothcQy  Bar- 
clay, the  British  Consul  at  New  York,  ad- 
dressed to  Samuel  R.  Betts,  Judge  of  the  District 
Court  of  the  United  States  for  the  Southern 
DfaArict  of  New  York,  and  to  any  commission- 
ereaolhorized  to  perform  Judicial  duties  in  tbe 
matter,  a  requisition  and  complaint.  It  set 
forth,  that  it  had  been  represented  to  Mr.  Bar- 
clay, and  was  believed  b<r  him,  that  one  Thom- 
as Kaoe,  or  Kaine,  or  Cain,  then  of  Cooleeo,  in 
Irdand,  did,  on  or  about  the  Sth  of  April,  1851, 
Are  a  pistol  at  one  James  Balfe,  with  Intent  to 
murder  him;  that  a  warrant  to  apprehend  him 
wasiaaued  by  a  Justiceof  the  peace,  but  that  said 
E^ne  had  absconded  and  fled  to  the  United 
States.  Tbe  requisition  further  staled,  that  tbe 
crime  of  which  he  hjid  been  guilty  would  have 
justified  his  appreh«irion  and  commitment  if 
II  had  been  committed  within  tbe  United  States. 
It  Uien  a^ed  that  a  warrant  for  his  apprehen- 
sion miriit  be  issued,  to  the  end  that  the  evi- 
denceof  criminality  may  be  heard  andcoo>tid- 
t:red:  and  if,  on  such  hearing,  the  evidence 
^ould  be  deemed  sufficient,  that  it  should  be 
certified  to  the  proper  executive  authority,  in 
order  that  a  warrant  might  issue  for  the  sur- 
render of  such  f  ugiUve,  under  the  Treaty  be- 
tween the  United  States  and  Oreat  Britain. 
104*]  *The  truth  of  this  complaint  was 
sworn  to  by  Mr.  Barclay. 
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Kaine  was  arrested  and  brought  before  Jo- 
seph Bridgham,  a  Commissioner  of  the  United 
States,  at  New  York. 

The  case  was  beard  before  the  Commissioner, 
who  decided,  on  the  38d  of  June,  that  the  evi- 
dence was  sufflcient  in  law  to  justify  the  com- 
mitmeot  of  Eaine,  upon  the  charge  of  assault 
with  intent  to  commit  murder ;  and  ordered  that 
tbe  prisoner  should  be  committed,  to  alnde  tiie 
order  of  tbe  President  of  the  United  States. 

A  writ  of  hadeat  earpiu  was  sued  out,  and  al- 
lowed by  Judge  Betts.  The  writ  was  return- 
able to  the  Circuit  Court  of  the  United  States; 
and,  on  the  8d  of  July,  Judge  Betts,  the  Dis- 
trict Judge,  then  sitting  alone  in  the  Circuit 
Court,  decided  that  the  writ  should  be  dis- 
missed and  the  prisoner  be  remanded  to  the 
custody  of  the  marshal. 

On  the  17th  of  July,  the  Acting  Secretary  of 
State  issued  a  warrant,  directing  the  marsbal  to 
deliver  up  Kaine  to  the  British  Consul. 

On  the  32d  of  July,  Kaine  presented  a  peti- 
tion to  Mr.  Justice  Nelson,  at  his  chambers, 
praying  for  a  writ  of  habeaa  corpua.  The  peti- 
tion, althotigh  handed  to  Mr,  Juttiee  Nelson, 
was  addressed  to  the  Justices  of  the  Supreme 
Court  of  the  United  States,  which  was  not  then 
in  session. 

On  the  8d  of  August.  Mr.  Jiutiee  Nelson 
allowed  the  writ,  and  made  it  returnable  on  tlie 

nth. 

The  marshal,  in  his  return,  stated  tbe  above 
facte,  when,  on  tbe  same  day,  Mr.  JusUee  Net- 
son  ordered  as  follows: 

"The  marsbal  having  made  tbe  witbhi  re- 
turn, Ordered,  that  in  consequence  of  the  dif- 
ficult and  important  questions  involved  in  the 
case,  it  be  heard  before  all  tbe  Justices  of  the  Su- 
preme Court  in  bank,  at  the  commencement  of 
the  next  term  thereof;  and  that,  in  the  mean 
time,  the  prisoiwr  remain  in  the  custody  of  the 
said  maranal." 

A  motion  was  made  in  this  court  for  a  cer- 
tiorari, to  bring  up  (he  proceedings  nf  the  Cir- 
cuit Court,  when  bolden  by  Judge  Betts,  which 
were  printed,  and  ready  to  be  used  if  tbe  writ 
should  be  ordered. 

In  this  condition  of  the  case,  the  court  passed 
the  following  order: 

On  consideration  of  the  petition  filed  in  this 
cause  yesterday,  and  of  the  arguments  of  coun- 
sel thereupon  had,  as  well  in  suppori  of  tbe  ap- 

Slication  as  against  it,  it  is  now  here  ordered 
y  the  court,  that  counsel  have  leave  to  argue 
the  following  questions,  to  wit: 

1.  Has  this  court  jurisdiction  upon  tbe  case, 
as  certified  by  Judge  Nelson? 

*S.  Can  aMrfttwaWissue  tobringup[*105 
tbe  proceedings  in  the  Circuit  Court? 

8.  Assuming  the  court  to  have  jurisdiction, 
and  the  proceedings  in  tbe  Circuit  Court  to  be 
legally  before  this  court,  is  the  party  entitled  to 
be  discharged? 

And  it  is  further  ordered  by  the  court,  lhat 
the  same  be.  and  hereby  are  set  down  for 
argument  on  the  first  Monday  of  January  next. 

The  unusual  length  of  the  opinions  delivered 
by  tbe  Judges  prevents  the  Reporter  from  in- 
serting the  arguments  of  counsel,  which  he 
would  wish  to  do. 

The  case  was  argued  by  Me9»rs.  Bnateed 
and  Br&dy  for  the  petitioner,  no  counsel  ap- 
pearing on  the  other  side. 
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As  the  opinions  refer  to  a  particalar  part  of 
the  proceedings  and  evidence  below.  It  Is  necea- 
sary  to  insert  the  following: 

Warrant.    To  John  M.  Htgginwn,  Esq.,  Suh- 

In&pector,  and  his  Amstants,  this  to  execute. 
Coun{,y  of  Westmeath,  to  wit: 

Whereas,  complaint  on  oath  has  been  made 
before  her  Maaleaty's  justices  of  the  peace,  of 
and  for  the  said  County  of  Westmeath,  at  Bal- 
linlober,  on  this  day,  that  one  Thomas  Kane 
did,  at  Cooleen,  in  said  County  of  Westmeath, 
on  this  fifth  day  of  April,  instant,  feloniously 
and  maliciously  dre  a  pistol,  loaded  with  powder 
and  lead,  at  one  James  Balfe,  with  the  intent 
to  murder  liim,  and  did  thee  and  there  wound 
the  aforesaid  James  Balfe: 

These  are,  therefore,  in  her  Majesty's,  name, 
to  chargf!  and  command  you,  immediately  on  re- 
ceipt thereof ,  to  apprehend  and  bring  before  some 
of  ner  majesty's  justices  of  the  peace,  of  and  for 
said  county,  the  body  of  the  aforesaid  Thomas 
Kane,  to  answer  the  complaint,  and  to  be  fur- 
ther dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  6th  day 
of  April,  1851. 

Ja8.  Fbathkbston,  J.  P.  [bkal.] 

To  Sub-Constable  Martin  Meagher  and  his 
lawful  aasktants,  this  warntut  legally  to  exe- 
cute. J.  M.  HiGoiNSON.  3d  8.  I. 

MoATK,  5th  April.  1851. 

Endeavored  to  execute  same  on  the  lltb 
and  12th  of  April,  '51,  at  Liverpool,  without 
effect.  Martin  Mraghrh,  A.  C. 

1 06*]  "Endeavored  to  execute  this  warrant 
on  the  night  of  the  29th  instant,  with  J.  M. 
Rigginson,  Esq.,  S.  I.,  and  party;  did  not  suc- 
cera.         Jahbs  Grren,  Head  Constable. 

Do.  do.  on  the  7th,  June, '51.  Hoatb.  Haraoth. 'SI. 

J.  G.,  H.  C.  This  warrant  endeav- 

Endeavored  to  be  executed  ored  to  be  ezeotitod 

on  the  nth  July  '51,  \»y  on  the  moinlnjr  of 

Jab.  Hoork,  C.  tdie  16th  November, 

Do.  Uot.  le.  (      T  n  n  r  without  effect. 

Do.  do.  88.  f     J'«-.M-i"  Endeavored  to  oxe- 

Do.  Nov.  10,^51.  U.  H.,AC  cute  this  wamuit 
on    Thos.  Kuie, 
Do.  Nov.  %  '61.  J.  Halom,  S.C.  nffrht  of  the  2»tb 

Do.  Nov.  29,  '5L  Feb.,  '68,  without 

A.  C  Hmaghsr  effect. 

and  party.  H.  Cobtioak, 

Do.  Deo.  Slat.  Const. 

H.  COtnOAK,  C.  Endeavored  to  exe- 

Do.  do.  X7th.  cute  this  warrant. 

Do.  do.  mhJan'r.'Ce.  nlffht  of  the  18th 

A.C.  UsAOHBK  Harch,  '62,  without 

and  party,  effect. 

Do.  22d  Feb.,         By  Bub-  H.  CosnOAF. 

Inepr.  aad  party.  Const. 

Borough  of  Liverpool,  toioit: 

Wherean,  proof  upon  oath  bath  this  day  been 
made  before  me,  one  of  her  majesty's  justices 
of  the  peace  for  the  said  borough,  that  the 
name,  James  Featheraton,  to  the  within  war- 
rant subscribed,  is  of  the  haDdwriting  of  the 

Justice  of  the  peace  within  meotiouea.  I  do 
lereby  authorize  Martin  Meagher,  who  bringeth 
to  me  this  warrant,  and  aU  other  persons  to 
whom  it  was  originally  directed,  or  by  whom 
it  may  lawfully  be  executed,  and  also  all  con- 
atables  and  other  peace  offlcera  of  the  said  bor 
ough  of  Liverpool,  to  execute  the  same  within 
the  said  late  mentioned  borough. 

Given  under  my  hand,  this  llthday  of  April, 
18S1.  a  E.  Hartbt. 

County  of  Westmeath,  toieit: 
The  infontaation  and  complaint  of  James 
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Balfe,  of  Shurock,  farmer,  taken  5th  day  of 
April,  in  the  year  of  our  Lord  1851,  before  tiw 
undersigned,  one  of  her  Majesty's  justices  nf 
the  peace  in  and  forsaid  County  of  Westmeath. 
who  sdth,  that  on  this  day  (the  5th  day  of 
April)  I  was  ploughing  near  that  part  of  the 
land  of  Cooleen,  in  said  Count?  of  Westmeath. 
which  land  a  man  named  William  Stones  had 
lately  been  disponsessed  of,  and  about  which  he 
had  frequently  threatened  me,  and  told  me  a 
few  days  since  that  I  might  sow  it,  but  that  I 
should  not  "live  to  reap  it.  Saith,  about  [*1 07 
the  hour  of  12  o'clock  at  noon,  on  said  day,  a 
man  named  Thomas  Cain,  or  Kain,  cameuplo 
me  when  I  was  ploughing,  arm^  vritb  a  cue 
of  pistols.  On  coming  up  to  me  he  said  to  me. 
'  God  save  you:  are  you  Peter  Balfe? '  I  said, 
don't  you  know  well  I  am  not,  Tom.  He  then 
asked,  is  that  Stones'  land?  I  said  not;  that 
it  waa  the  other  aide  of  the  ditch.  He  then 
asked  me,  was  I  warned  to  have  nothing  to  do 
with  it  (Stones'  land),  and  I  said  not,  excqtl 
what  I  heard  from  Stones.  He  then  said  lie 
came  to  warn  me,  and  asked  had  I  a  prajer 
l>ook.  I  said  not.  Well,  I  have  one  myself; 
and  he  took  both  pistols  in  one  hand,  and  tooli 
a  prayer  book  out  of  his  pocket  and  threw  it 
on  the  ground  towards  me.  I  stooped  to  take 
it  up.  and  while  stooping  he  fired  one  of  the 
pistols  at  me;  and  on  examining  my  person.  I 
found  the  mark  of  a  bullet  and  twenty-seven 
grains  of  shot  in  my  side,  just  under  my  left 
arm.  He  was  so  close  that  the  powder  discol- 
ored my  coat,  and  some  of  the  said  shot  marits 
was  on  my  left  arm.  I  then  jumped  up  aotl 
ran  away,  and  he  followed  me  some  dUdaoee; 
he  then  turned  back  towards  the  horses,  and  I 
went  into  John  Hulamey's  house,  and  sent  for 
the  horses.  I  saw  no  more  of  him.  I  knew 
him  well  for  some  yeans  back,  and  I  kept  bis 
prayer  book.  bis 

Jaheb  H  Balfb. 
mark. 

Sworn  before  me  the  day  and  year  first  men- 
tioned, at  Ballentubbe.  in  said  County  of  Wei^- 
mestb,  this  6tb  day  of  April,  1861 . 

James  Peathkbstoit,  b. 

I  certify  that  the  information,  copied  on  the 
other  side  hereof,  is  the  original  depodtioD 
upon  which  the  original  warrant  has  been  Insui'd 
by  me  for  the  apprehension  of  Thomas  Sain, 
charged  with  shooting  at  James  Balfe.  of  Shu- 
rock, in  the  County  of  Wefttmeath.  with  inient 
to  murder  him,  the  said  James  Balfe;  and  I 
further  certify,  that  the  said  copy  at  the  other 
side  hereof  is  a  true  copy  of  said  original  depo- 
sition. 

Dated  the  25th  day  of  May,  1852. 

Ja8.  Peaterbton,  b. 
One  of  her  Majestyts  Justices  of  the  Peace  cf 
the  County  of  Westmeath,  in  Ireland. 
Witness  present — Martik  Mbaohbr.  A  ('■ 

The  following  opinion  was  delivered  by  Jfr- 
Justice  Catron,  in  which  MeMrt.  Jttriieei 
McLeaA,  Wayne,  and  Orier.  coiacidetl. 
Mr.  Justice  Curtis  delivered  a  separate  opui- 
ion,  and  Mr.  Chi^  Juntiee  Taney*  Mettr*. 
JvMieet  Daniel  and  Nelson,  dissented. 

*Mr.  Justice  Catron :  [*108 
The  facts  adduced  on  the  part  of  Eaioe,  tlie 
applicant  for  our  interference,  show  that  a 
complaint  was  made  out  In  due  form  b;  ooud- 
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sel,  St  the  instance  of  the  British  fro7ernment, 
through  its  agents,  to  secure  the  surrender  of 
ihefaeitiTe;  and  that  Mr.  Barclay,  the  British 
OiwaT  at  New  York,  vas  Bpeoiaflv  employed, 
by  direct  aathority  of  the  British  Mloiater,  ac- 
credited to  this  goTernment,  to  take  the  proper 
steps,  according  to  the  tenth  article  of  the 
Treaty  of  1^43;  and  furthermore,  an  officer  of 
tJie  Ir^i  constabulary,  who  was  ahle  to  identify 
Eatne.  had  been  eent  to  Mr.  Barclay,  with  let- 
ters from  the  British  Home  Department,  to  as- 
lial  in  the  prosecution. 

In  patauanee  of  this  authority,  Mr.  Barclay 
made  the  necessary  affidavit,  and  caused 
Kaine  to  be  arrested  and  brought  before 
Joseph  Bridgham.  Esquire,  a  commi^ioner  ap 
pointed  by  the  Circuit  Court  of  the  United 
States,  for  the  Southern  District  of  New 
York;  who  reports  the  principal  facts  pre- 
KBtedtohim,  as  having  occurred  In  Ireland,  as 
follows:  '"liiu  origloal  warrant  In  this  case 
was  issued  by  James  Featherstonhaugh.  Esq., 
a  Jmtice  of  the  peace  of  the  County  of  West- 
meaih.  Ireland,  in  which  county  the  alleged 
crime  wa»  committed.  The  warrant  was  pro- 
duc«l  before  me.  together  with  a  copy  of  the 
information  or  affidavit  upon  which  said  war- 
rant was  issued,  said  copy  being  certified  nc- 
rording  to  the  Act  of  Congress,  by  the  justice 
of  Uie  peace  who  issued  the  warrant,  and  at- 
tested by  thfr  oath  of  the  witness  to  be  a  true 
cop^.  James  Balfe.  the  witness  who  made 
the  information  or  affidavit,  states,  among  other 
things,  'that  on  the  Sth  day  of  April,  1851,  he 
WIS  ploughing  some  land  in  the  County  of 
WaMmeam,  when  Thomas  Kalne  came  up  to 
him,  armed  with  a  case  of  pistols,  and  after 
some  conversation  respecting  some  land,  of 
which  a  man  named  3toDe  had  lately  been  dis- 
posKssed,  and  respecting  which  the  witness  had 
been  threatened,  said,  thai  he  came  to  warn  the 
witness  Balfe  atrout  it,  and  asked  if  he,  witness, 
had  a  prayer  book;  witnesE  said  that  he  bad 
not;  Eaioe  then  said  that  he  had  one  himself, 
and  threw  It  on  the  ground  before  the  witness, 
who  stooped  to  pick  it  up ;  that  while  stooping, 
Kaine  fired  one  of  the  pistols  at  him,  and  that 
oa  eiamintDg  his  person  he  found  marks  of  a 
bullet  and  twenty-seven  shot  in  his  side,  just 
under  his  left  arm;  that  he  then  fled,  and  that 
Eaioe  pursued  him  to  some  distance,  but  finally 
tuned  bock,  and  witness  saw  no  more  of  him.' 

Uptm  this  information  the  said  Featberston 
haugh,  justice  of  the  peace  for  the  County  of 
Wertmeath,  granted  bis  warrant,  for  the  appre- 
hension of  'niomas  Kaine,  the  prisoner,  upon 
complaint  on  oath,  made  before  him,  that  the 
prisoner  bad  feloniously  and  maliciously  fired 
109*]  a  pistol,  loaded  with  powder  and  *lead, 
at  the  said  James  Balfe,  with  Intent  to  murder 
bira.  This  warrant,  dated  April  5, 18S1,  was 
iniLiediately  put  into  the  hands  of  one  Martin 
Meagher,  constable  of  Westmeath,  who  made 
*«arch  for  the  prisoner  and  was  unable  to  find 
bim  m  to  execute  the  warrant.  The  said 
Meagher  was  produced  before  me,  as  a  witness, 
sod  testified,  among  other  things,  that  he  vian 
acting  constable  of  the  Irish  constabulary,  of 
Uie(^anty  of  Westmeath,  in  Ireland,  and  had 
bODsaeb  constable  for  several  years;  that  he 
knew  Thomas  Kaine,  the  prisoner,  and  had 
known  him  for  Uiree  years  and  upwards;  that 
kepttd  recdved.  as  sticb  constable,  the  watrant 
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before  mentioned,  to  execute  against  the  pris- 
oner; that  it  was  the  original  warrant;  that  he 
saw  James  Featherstonhaugh,  the  magistrate, 
execute  it ;  and  that  he  knew  said  Fea^erston- 
haugh  to  bea  justice  of  the  peace  of  the  County 
of  Weetmeath,  in  Ireland." 

The  case  presented  to  us  shows  that  the  facts 
here  stated  are  correcllv  made.  Nothing  is 
found  In  the  proceedings  Wore  us.  from  which 
it  appears  that  our  government  took  any  step  to 
aid  the  British  authorities  in  arrestini^  and  com- 
mitting Kaine.  And  the  Attorney- General  de- 
clined to  appear,  on  the  part  of  the  United 
States  in  this  couri,  in  opposition  to  this  mo- 
tion; nor  did  counsel  appear  on  behalf  of  the 
British  government,  the  argument  before  us 
being  on  behalf  of  the  fugitive  only. 

On  the  foregoing  state  of  facts  the  question 
arises,  whether  tlie  United  States  Comnussionor 
had  pown-  and  jurisdiction  to  proceed  without 
the  previous  authority  of  his  own  government. 

Several  obscurities  in  our  Extradition  Treatifs 
with  Oreat  Britain  and  France  were  supposed 
to  require  legislation,  on  the  part  of  Congress, 
to  secure  their  due  execution,  and  accordingly 
the  Act  of  August  12th,  1848,  was  passed. 
By  its  provisions,  the  Judges  of  the  Supreme 
Court,  and  those  of  the  District  Courts  of  the 
United  States,  the  Judges  of  the  several  State 
Courts,  and  ^so  CommisslMiers  appointed  for 
the  purpose  by  any  of  Uie  courts  of  the  United 
States,  are  severally  vested  with  power  and 
jurisdiction  to  act,  on  complaint  made  under 
oath,  charging  a  person  with  having  com- 
mitted any  of  the  crimes  enumerated  within  the 
foreign  jurisdiction;  and  to  issue  a  warrant  for 
the  apprehension  of  the  [lerson  charged,  so 
that  be  may  be  brought  before  such  judge  or 
commissioner,  to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered;  and 
if  it  be  deemed  sufficient  to  sustain  the  charge, 
under  the  provisions  of  the  Treaty,  then  it  is 
made  the  duty  of  the  judge  or  commissioner, 
to  certify  the  fact  of  sufficiency,  together  with 
a  copy  or  all  the  testimony  taken  before  him,  to 
the  Secretary  of  Slate,  so  that  a  warrant  may 
issue  b^  the  Executive,  on  the  requisition  of 
the  foreign  government,  through  its  proper  au- 
thorities, *f or  the  surrender  of  thefugi-  [*1  lO 
lives.  And  the  person  charged  shall  be  com- 
mitted to  jail,  and  there  remam  under  the  war- 
rant of  the  judge  or  commissioner  until  the 
surrender  shall  w  made. 

That  an  executive  order  of  surrender  to  a 
foreign  government  is  purely  a  national  act,  U 
not  open  to  contR)versy;  nor  can  it  be  doubted 
that  this  executive  act  must  be  performed 
through  the  Secretary  of  Stale  by  order  of  our 
Chief  Magistrate  representing  this  nation.  But 
it  does  not  follow  that  Congress  ts  excluded 
from  vesting  authority  in  judicial  magistrates  to 
arrest  and  commit,  preparatory  to  a  surrender. 

The  Treaty  with  Great  Britain  is  equally 
binding  on  us  aa  the  Act  of  Congress,  and  ft 
likewise  confers  jurisdiction  and  authority  on 
the  judges  and  magistrates  of  the  respective 

fovernmenls,  to  issue  warrants  for  the  apprc- 
ension  of  fugitives;  and  for  hearing  and  con- 
sidering the  evidence  produced  against  them; 
and  also  provides,  that  the  committing  magis- 
trate shall  certify  as  to  the  sufficiency  of  the 
evidence,  to  the  executive  authority,  so  that  a 
warrant  of  surreodcr  may  issue.   But  we  are 
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liere  more  particularly  cooBidering  the  first  and 
third  sections  of  the  Statute;  they  are  merely 
explanatory  of  the  Treaty,  and  altogether  con- 
sistent with  it  CoD^r^  was  scrupulously 
careful,  neither,  to  limit  or  extend  the  Treaty 
stipulations.  According  to  the  terms  of  the 
Statute,  no  doubt  is  entertained  by  me,  that  the 
judicial  maeistratcs  of  the  United  States,  desig- 
nated by  the  Act,  are  required  to  issue  war- 
rants, and  cause  arrests  to  be  made,  at  the  in- 
stance of  the  foreign  government,  on  pnMf  of 
criminality,  as  in  ordinary  cases  when  crimes 
are  committed  within  our  own  juriadiction. 
and  punishable  by  the  laws  of  the  United 
States. 

But  it  is  insisted  that,  as  these  acts,  in  esses 
of  fugitives,  must  be  done  in  conformity  to  a 
treaty  of  one  nation  with  another,  and  &s  a  na- 
tion can  only  act  through  the  supreme  execu- 
tive authority,  representing  the  nation,  the 
Judges  and  ComnusBioners  ikave  no  power  to 
take  the  first  step  without  being  authorized  to 
do  so  by  the  President,  who  represents  the 
nation ;  and  that  the  agents  of  a  foreign  nation 
have  no  right  to  call  on  our  judicial  officers  to 
act.  in  advance  of  authority  from  the  President. 

On  the  other  hand.  It  is  supposed  that  the  ju- 
dicial magistrate  proceede  In  obedience  to  the 
Treaty  and  Act  of  Congress,  by  which  he  is  in- 
vested with  power  to  determine,  independent  of 
the  President's  commands,  on  the  authority  of 
those  who  apply  to  prosecute  the  fugitive;  and 
that  he  must  decide  for  himself,  before  the  war- 
rant issues,  whether  the  prosecutor  has  the  au- 
tbotity  of  his  nation  to  demand  the  warrant, 
1 1 1*]  either  from  official  'station,  or  by  spe- 
cial deputation,  in  some  satisfactory  form,  so 
that  oppression  of  the  party  accused  will  Ije 
avoided. 

That  the  British  Consul  in  this  instance  had 
the  authority  of  his  government  to  demand  the 
arrest  and  commitment,  cannot  be  doubted ;  nor 
that  the  British  government  was,  and  now  is, 
seeking  the  surrender. 

Two  Acts  of  Parliament  have  been  passed  to 
carry  the  Treaty  of  1842  into  effect  in  the  British 
dominions;  one  in  1848,  and  the  other  in  1845; 
the  aulh<H-ity  of  which  is  invoked  as  expressing 
the  true  construction  of  the  Treaty,  They  re- 
quire one  of  the  principal  secretaries  of  state 
in  England,  if  the  fugitive  is  found  in  England, 
or  the  Chief  Secretary  of  the  Lord-Lieutenant  of 
Ireland,  if  the  fugiilve  is  found  there,  or  if 
found  in  a  colony  abroad,  the  officer  adminis- 
tering the  government  of  the  colony,  to  signify 
that  the  requisition  has  been  made,  and  to  re- 
quire all  magistrates  and  officers  of  justice 
within  the  jurisdiction  where  the  requisiton  is 
made,  to  ud  in  apprehending  the  person  ac- 
cused, and  tommitting  him  for  the  purpose  of 
being  delivered,  accoraing  to  the  provisions  of 
the  Treaty. 

The  British  Acts  confer  authority  to  arrest 
and  commit,  on  judges  of  courts,  and  also  on 
justices  of  the  peace,  and  inferior  police  magis- 
trates. Our  Act  of  Congress  excluded  justices 
of  the  peace  and  inferior  magistrates,  and  limits 
the  power  to  the  Judges  of  the  United  States 
Courts,  and  to  Commi^oners  appointed  for  the 

Jurpnee  by  them;  and  to  the  respective  State 
udges.  And  these,  as  already  declared,  are, 
in  my  opinion,  authorized  to  proceed  without  a 
previous  mandate  from  the  fixecuUve  Depart- 
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menL  Nor  can  I  see  any  good  reason  why  ii 
should  be  otherwise.  The  judicial  magistrate 
is  bound  to  decide  on  the  sufficiency  of  ue  affi- 
davits on  which  the  warrant  of  amtf  is 
founded,  and  compelled  to  determine  on  (he 
right  to  further  prosecute,  in  every  step  of  the 
proceeding;  and  why  he  should  not  have  power 
to  decide  on  the  prosecutor's  authority  to  insli- 
tutp  the  proceeding,  it  is  difficult  to  perceive. 

The  people  of  this  country  could  banlly  be 
brought  to  allow  an  interference  of  the  Pna- 
dent  with  the  Judges  in  any  degree. 

The  experiment  was  made  duHng  Mr  Adams' 
administration,  in  17U9.  and  signally  fukd. 
Jonathan  (or  Xathan)  Bobbins  bad  been  ar- 
rested as  a  fugitive,  under  the  87th  article  of 
Jay's  Treaty,  for  murder  in  the  British  fleet. 
He  was  imprisoned  at  Charleston  under  a  war- 
rant of  the  District  Judge  of  South  Carolina, 
and  had  l>een  confined  nx  months,  when  the 
Secretary  of  State  addressed  a  letter  to  the 
Judg<  mentioning  that  application  had  been 
made  by  the  British  Iklinislcr  to  the  President 
for  the  delivery  of  Robhins,  according  to  tlie 
Treaty,  the  letter  said :  ■ '  The  Prwidenl  ad- 
vises and  requests  you  to  deliver  him  up" 
*0n  this  authority  the  prisoner  was  1*112 
brought  before  the  District  ConTtaahaSeaMeer- 
pus,  and  his  case  furly  enough  heard,  to  all  ap- 
pearance, from  the  accounts  we  now  have  of  it: 
and  the  Judge  ordered  the  surrender  in  the  fol- 
lowing terms:  "  I  do  therefore  order  and  com-  j 
mand  the  marshal,  in  whose  custody  the  pris- 
oner  now  is,  to  deliver  the  body  of  said  Nathan 
Bobbins,  o^HU  Thomas  Nash,  to  the  British  , 
Consul,  or  such  person  or  persons  as  be  iball 
appoint  to  receive  him," 

The  prisoner  was  accordingly  delivered  to  a 
detachment  of  federal  troops  stationed  there,  lo 
aid  Id  the  surrender;  and  they  delivered  himto 
an  officer  of  the  British  navy,  who  was  ready 
to  receive  bim  on  board  of  a  vessel  of  war,  in  I 
which  he  was  carried  away. 

That  the  judge  acted  by  order  of  the  Preat- 
dent,  and  in  aid  of  the  Executive  Departmeoi, 
was  never  disputed :  and  the  then  admintatn- 
tion  was  defended  on  the  ground  that  the  Treaty 
was  a  compact  between  nations,  and  bugbt  tie 
executed  by  the  President  throughout;  ud 
must  be  thus  executed  by  him,  until  Congrea 
vested  the  courts  or  judges  with  power  loatXio 
the  matter;  which  had  not  been  done  u  thai  , 
instance.  (S.Pet.,  Ap.,  19:  7  Am.  Law  Jonr., 
18.) 

The  subject  was  brought  to  the  notice  of  the 
House  of  Representatives  in  Congress,  by  reso- 
lutions impeaching  the  Presidenfs  conduct  io 
Robbint  case,  and  where  Mr.  Marshall  (after- 
wards Chief  Justice  of  this  court)  nuuleaqMecb 
in  defense  of  the  President's  course,  having 
much  celebrity  then  and  since,  for  iu  ability 
and  astuteness.  But  a  great  majority  of  Uie 
people  of  this  countrr  were  opposed  to  the 
doctrine  that  the  President  couuf  an«et,  im- 
prison and  surrender  a  fugitive,  and  thereby  I 
execute  the  Treaty  himself ;  and  they  were  still 
more  opposed  to  an  assumption  tliat  he  couid 
order  the  courts  oi  justice  to  execute  his  man- 
date, as  this  would  destroy  the  indepen^noe  of 
the  judicuu-y,  in  cases  of  extradition,  and  wludi 
example  might  be  made  a  precedent  iot  similar 
invasions  in  other  cases;  and  from  that  day  lo 
this,  the  judicial  power  has  acted  in  cases  of 
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extradidoQ.  and  all  others,  independent  of  ex- 
mitire  control. 

That  tbe  ereotful  history  of  Uobbim'  case  had 
lomtroUing  fntioeoce  on  our  distinguished  ne- 
lotiatoT,  when  the  Treaty  of  1842  was  made; 
lod  ewecially  on  CoogresB,  when  it  passed  the 
Act  of^ 1848,  is,  as  I  suppose,  free  from  doubl. 
The  asBumptioo  of  power  to  arrest.  Imprison, 
and  extrude,  on  executive  warrants,  and  tbe 
employment  of  a_judicial  magistrate  to  act  in 
obedience  to  tbe  President's  commands,  where 
no  independence  e^dsted  or  could  exist,  bad 
most  nuuerially  aided  to  overthrow  the  adminis- 
tralioo  of  a  distinguished  revolutionary  patriot, 
113*1  "whose  honesty  of  purpose  no  fair- 
minded  man  at  this  day  doubts..  Public  opinion 
bad  settled  down  to  a  firm  resolve,  long  before 
tbe  Treaty  of  18^  was  made,  that  so  dangerous 
an  engine  of  oppression  as  secret  proceedings  be- 
fore the  executive,  and  the  issuing  of  secret 
wamnts  of  arrest,  founded  on  them,  and  long 
impiisonments  inflicted  under  such  warrants, 
and  then,  an  extradition  without  an  unbiased 
hearing  before  an  independent  judiciary,  were 
hi^ly  dangerous  to  liberty,  and  ought  never ' 
to  be  allowed  in  this  country.  Congress  ob- 
viously proceeded  on  this  public  opinion,  when 
tbe  Act  of  1848  was  pas^,  and  therefore  re- 
ferred foreign  powers  to  the  judiciary  when 
seelung  to  obtaiu  the  warrant,  and  secure  tbe 
commitment  of  tbe  fugitive ;  and  which  judi- 
cial proceeding  was  intended  to  be  independent 
of  executive  control,  and  in  advance  of  execu- 
tive action  on  tbe  case.  And  such  has  l>ecn  the 
ciiostruction,  and  consequent  practice,  under 
the  Act  of  Congress  and  Treaty  by  our  Execu- 
tive Department,  as  we  are  informed,  on  appli- 
cation to  that  department.  What  aid  the  execu- 
tive will  afford  to  a  foreign  government  tlut>ugh 
in  prosecuting  attorneys,  in  cases  arising  under 
treaties,  rests  with  itself,  and  not  with  us,  as  it 
acts  altogether  independent  of  the  judiciary. 

In  my  judgment,  the  law  is  as  it  should  be. 
Tbe  Treaty  of  1843  settled  the  dividing  line  of 

Sirisdiction  between  the  United  States  and  the 
ritish  possessions  in  America,  from  tbe  Atlan- 
lie  Ocean  to  the  Rocky  Mountains.  On  either 
side  of  the  line,  in  great  part,  there  is  an  ex- 
((•nsive  population ;  escapes  of  criminals  from 
tlie  jurisdiction  where  tbe  crime  was  committed, 
to  the  other,  must  often  occur ;  and  if  criminals 
are  taken  at  all,  they  roust  be  arrested  in  hot 
pursuit,  when  fleeing  from  justice.  To  do  so, 
a  magistrate  must  be  at  hand  to  issue  the  war- 
rant, cause  the  arrest,  and  adjuge  the  criminal- 
ity. If  Congress  had  declared  that  the  Presi- 
dent should  first  be  applied  to  through  the  Brit- 
iob  Minister,  and  then  issue  his  mandate  to  the 
lodges  to  proceed  In  each  case,  the  Treaty  would 
MGotne  nugatory  in  most  instances:  and  in  the 
ratire  range  of  country  west  of  the  Rocky 
Mountains  and  for  more  than  Ave  hundred 
miles  on  this  side  of  it,  throughout  the  great 
western  plains,  no  arrests  could  be  made,  nor 
would  they  be  attempted. 

What  Great  Britain  has  done  by  its  legisla- 
lim,  cannot  control  our  decision ;  we  must  abide 
liy  our  own  lAws.  If  theirs  are  inconvenient, 
<>r  mippoied  to  Violate  the  spirit  of  tbe  Treaty, it 
is  the  dutv  of  our  government  to  complain,  and 
that  Iney  be  reformed. 
There  is  another  striking  conrideration  that 
moat  have  had  weight  with  our  government, 
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when  the  Act  of  1848  was  passed.  Judges  and 
st^te  magistrates  arrest  and  commit  our  own 
citizens,  ^without  exception,  in  all  in-  [*1 14 
stances,  and  for  every  grade  of  crime  and  of- 
fense against  our  state  and  federal  laws:  they 
determine  on  the  rights  of  the  prosecutor  to 
commence  the  proceeding;  on  tbe  sufficiency 
of  the  affidavit  on  which  the  warrant  of  arrest 
is  founded ;  on  the  evidence  of  criminality  after 
the  arrest  is  made;  and  imprison  or  take  bail 
preparatory  to  a  trial  In  court.  Of  this  there 
IS  no  complaint,  nor  any  supposed  danger  of 
oppression,  as  the  writ  of  A^iAeo«(wpuapromptly 
corrects  all  irregularities.  Why,  then,  should 
a  foreign  criminal  be  more  tenderly  dealt  by? 
He,  too,  bas  every  benefit  of  the  writ  of  habeas 
eorput;  and  furthermore  can  only  be  arrested 
by  the  authority  of  his  own  government ;  where- 
as, our  citizens  can  be  arrested  at  the  instance 
of  anjr  person  making  the  proper  affidavit  that 
the  crime  had  been  committed  within  our  ju- 
risdiction. 

This  country  is  open  to  all  men  who'wish  to 
come  tn  it.  No  question,  or  demand  of  a  pass- 
port meets  them  at  the  border.  He  who  flees 
from  crimes  committed  in  other  countries,  like 
all  others,  is  admitted;  nor  can  the  common 
thief  be  reclaimed  by  any  foreign  power.  To 
this  effect  we  have  no  treaty.  But  it  is  cei^ 
tainly  due  to  our  ciliKens  that  they  should  be 
protected  against  murderers,  and  those  who  at- 
tempt to  murder;  And  against  jdratea,  bouse 
burners,  robbers  and  forgers. 

Thattheseshould  be  extruded,  on  thedemands 
of  a  foreign  government  where  the  crime  was 
committed,  and  ttiere  punished,  is  due  to  hu- 
manity. Such  wicked  and  dangerous  men 
ought  not  to  remain  here.  The  case  before  us 
furnishes  a  striking  instance  of  our  dangerous 
condition  in  this  respect.  The  prisoner  success- 
fully resisted  and  evaded  execution  of  process 
on  him  by  tbe  ciril  authority  in  England,  to 
which  he  fled  from  Ireland,  for  nearly  a  year, 
and  In  various  instances,  as  the  official  returns 
on  the  ori^nal  warrant  show.  And  when  tbe 
Circuit  Court  heard  bis  case,  the  Judge  tells  ns 
that  it  was  to  be  deplored,  thai  during  the  argu- 
ment, the  manifestations  by  the  crowd  throng- 
ing the  court,  to  resist  the  detention  of  the  pris- 
oner, should  be  such  that  the  marshal  reported 
to  the  court  he  could  not  venture  to  remove 
him  from  the  prison,  in  obedience  to  the  writ, 
without  an  armed  force;  and  therefore  his  case 
was  heard,  from  necearity,  in  the  prisoner's 
attsence,  for  fear  "that  he  would  be  rescued 
from  the  custody  of  the  law  by  a  mob." 

It  also  appears,  that  when  the  warrant  of  the 
Secretary  of  State  was  delivered  to  the  British 
consul  and  agent,  he  had  to  delay,  and  could 
not  ship  the  prisoner,  "on  account  of  the  ex- 
pressed belief  of  the  marshal,  of  (he  necessity 
of  an  armed  or  powerful  police  force,  to  coun- 
teract outward  excitement  and  threats  of  res- 
cue." 

This  case  is  embarrassed  with  some  other  con- 
siderations. It  ^s  urged  that  the  Com-  [*llff 
missioner  who  committed  Kaine  had  no  power, 
because  he  had  not  becm  specially  appointed 
for  that  purpose.  The  circuit  court  held, 
that  tbe  order  of  appointment  covered  tbe  case 
of  fugitives.  That  the  order  conferred  on  this 
special  magistrate  authority  to  commit  in  alt 
other  crifflmal  cases,  to  the  full  extent  that  tbe 
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United  States  Judges  have  authority,  is  ad- 
mitted; and  that  be  was  a  magistrate  of  the 
United  States  gorenimeDt,  within  the  direct 
tana  ot  the  Treaty,  cannot  be  denied,  as  I  think. 
If  there  was  a  doubt,  however,  as  to  the  mean- 
ing of  the  order  of  appointment,  it  was  quite 
easy  to  remedy  the  defect  in  several  ways.  The 
order  might  have  been  amended,  unu  a  new 
commitment  made,  as  one  of  the  clerks  of  the 
Federal  Court  at  New  Torli  was  acting  as 
(/'ommissioner;  or  either  of  the  Judges  might 
liave  committed  the  defendant  in  the  exercise 
of  the  original  jurisdiction.  But  the  Circuit 
Court  has  construed  its  own  order,  nor  will  I 
interfere  with  that  construction. 

It  is  proper,  however.lo  say,  that  Commission- 
ers, acting  under  orders  of  appointment,  couched 
in  generu  terms,  as  this  is,  in  its  concluding 
part,  have  executed  the  Act  of  1848,  without 
anyrme  suppo^ng  they  wanted  power,  until 
now;  nor  has  any  special  appointment  been 
made,  to  the  mere  end  of  executing  the  act,  by 
any  court  of  the  United  States,  so  far  as  I  know. 
1  feel  quite  safe  in  saying,  that  it  lias  not  been 
done  ill  any  judicial  circuit  in  the  United 
States. 

The  proof  that  Kaine  shot  Balfe,  with  an  in- 
tent to  commit  murder,  is  conclusive,  beyond 
controversy,  if  competent;  and  the  only  ques- 
tion that  can  arisv  on  the  merit  is,  whether  the 
copy  of  Balfe's  deposition,  received  by  Com- 
missioner Bridgham,  was  admissible. 

It  is  object^,  "that  there  was  no  evidence 
what  the  authority  of  the  foreign  magistrate 
yraii  whether  to  issue  warrants  or  to  take  cog- 
nizance of  offenses,  and  of  what  grade  of  of- 
fenses." 

The  Commissioner  held,  that  it  was  not 
necessarv  to  produce  the  commission  under 
which  the  Irish  magistrate  held  office,  and 
acted,  nor  to  prove  its  contents,  proof  that  he 
publicly  discharged  the  duties  being  prima  facie 
evidence  of  hia  official  character:  the  presump- 
tion being,  that  if  a  man  regularly  acts  in  a 
public  office,  he  has  been  rightfully  appointed. 
Meagher  proves  that  the  Irish  magistrate  thus 
acted,  and  his  proof  Is  fortified  by  the  original 
warrant  produced  by  him.  It  u  offlcitu  and 
authentic  on  its  face. 

There  was  sufficient  evidence,  in  my  opinion, 
liefore  the  Commisuoner,  to  establish  the  offi- 
(^1  character  of  the  magistrate,  before  whom 
Balfe's  deposition  was  taken;  and  that  the  copy 
proved  tn  be  a  true  copy,  by  Meagher,  was 
116*J  properly  received,  •under  the  3d  section 
of  the  Act  of  1848.  It  requires,  that  copies 
shall  be  certified  under  the  band  of  the  person 
Issuing  the  warrant,  and  proved  to  be  true 
copies  by  the  oath  of  the  party  producing 
them.  And  I  think  it  is  doubtful  whether 
Congress  did  not  mean  to  say,  that  the  official 
character  of  the  magistrate'  should  be  prima 
fade  established  by  the  deposition  and  certifi- 
cate, without  further  proof  of  his  authority. 

After  Kaine  had  been  committed  by  the  Com- 
misdoBer,  the  Circuit  Court  was  applied  to,  by 
Itetitlon.  toTwrHsafhabeateorpuaaiaaeertioran, 
to  bring  up  the  prisoner  and  proceedings  before 
that  court.  The  writs  were  issued,  and  a  very 
thorough  examination  bad  of  the  law  and  the 
facts.  The  court  decided  that  the  commit:iient 
was,  in  all  respects,  legal  and  proper,  concurred 
with  the  Commissioner's  decision,  and  ordered  i 


the  prisoner  to  be  remanded  to  the  custody  of 
the  marshal,  under  the  commitmoit  of  the 
Commissioner. 

The  opinion  and  lodgment  of  the  District 
Judge,  who  pre^ded,  are  before  us,  and  form 
part  of  the  proceedings  presented  here;  and  it 
IS  due  to  that  able  jurist  to  say,  that  be  brought 
to  the  consideration  of  the  case  a  degree  of  pa- 
tience, learning  and  capacity  rarely  met  witJi. 
and  which  no  other  judge  can  disregard  with- 
out iucuirlng  the  risk  of  error. 

After  this  careful  consideration  of  (he  case, 
in  open  court,  the  Circuit  Judge  grantedasecond 
writ  of  habeas  corpus,  and  Qiereby  stayed  the 
warrant  for  Kaine's  extradition,  awarded  by 
the  Secretary  of  State,  and  which  had  been  de- 
livered to  the  British  authorities;  and  the  nui 
tar  was  acain  brought  before  that  Judge,  at 
cbamben,  out  not  deeming  it  proper  to  act,  be 
adjourned  the  proceeding,  as  presented  to  him. 
into  this  court;  and  of  the  case  thus  presented, 
we  are  called  on  to  take  jurisdiction.  Cogni- 
zance could  only  be  taken  of  the  matter,  on  the 
assumption  that  original  jurisdiction  existed  io 
the  Circuit  Judge  to  act,  but  on  which  be  did 
not  act ;  and  the  case  comes  here  as  one  of  orig 
inal  jurisdiction,  which  we  are  called  on  to  ex- 
ercise ;  and  as  the  Constitution  declares  that  this 
court  shall  only  have  appellate  powers,  in 
cases  like  this,  it  follows  that  the  tniDsf<;r 
made  by  the  Circuit  Judge  is  of  no  validity, 
and  must  be  rejected.  Foreseeing  that  we 
might  thus  hold,  the  counsel  for  the  prisoner, 
Kaine,  also  moved  this  court,  on  petition,  with 
the  papers  and  proceedings  presented  to  tlie 
Circuit  Judge  annexed  thereto,  for  writs  of 
habeas  corpus  and  certiorari,  to  bring  up 'the 
defendant,  and  the  record  from  the  Circuit 
Court,  to  the  end  of  having  the  dedsloD  of 
that  court  examined  here. 

The  case  has  been  carefully  and  ably  argued 
before  us,  on  behalf  of  the  prisoner;  and  ani< 
iouBly  considered  by  this  court,  "on  ['111 
ever^  ground  presented,  and  especially  on  ite 
merits;  and  I  am  authorized  to  say,  that  JW^m 
McLean,  Wayne,  and  Grier,  agree  with  the 
views  above  given,  and  that  we  refuse  the  mo- 
tion for  the  writ,  on  the  merits.  We  are  Dot 
disposed,  under  the  circumstances,  to  exercise 
the  jurisdiction  of  this  court  in  the  case; 

Mr.  Justice  Curtis: 

To  state  intelligibly  the  grounds  on  wtiich  I 
rest  my  judgment  in  this  case,  it  is  oecetMrv 
to  advert  to  the  proceedings  by  means  ofwhidi 
it  comes  before  us. 

On  the  14th  day  of  June,  1862.  a  complaint, 
on  oath,  was  presented  to  Joseph  Bridgham. 
Esq.,  one  of  the  commissioners  lo  take  afflds- 
vits,  &c.,  appointed  by  the  Circuit  Court  of 
the  United  States,  in  the  Southern  District  nf 
New  York,  charging  that  Thomas  Kaine,  io 
that  part  of  the  dominions  of  Her  Britsnnic 
Majesty,  called  Ireland,  had  feloniously  u- 
saulted  one  John  Balfe.  and  inflicted  upon  him 
a  wound  with  a  {rfstol,  with  intent  to  nufdrr 
him:  that  a  warrant  to  arrest  K^oe,  for  ihii 
felony,  was  issued  by  a  justice  of  the  peice. 
duly  authorized  for  this  purpose,  but  Eaiac 
having  fled  from  Justice,  took  refuge  in 
United  States,  and  was  then  m  the  ooutbero 
District  of  New  York;  and  the  complaiDant, 
who  describes  himself  as  the  Consul  of  Bi^r 
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^Uaoic  iUieRty  in  New  York,  prays  that  a 
«-imDt  may  be  issued  to  apprehend  Kaine,  to 
the  end  that  such  proceedings  may  take  place 
r»r  hU  surrender  to  the  authorities  of  Great 
BriUua  as  are  required  hv  the  Treaty  between 
■lie  United  States  and  Great  Britain,  and  the 
Act  of  Congress,  passed  to  carry  that  Treaty 
into  effect. 

A.  warrant  did  issue,  Kaine  was  arrested,  and 
It  betfing  look  place,  the  result  of  which  was, 
ihst  the  Commissioner  ordered  Eaine  to  be 
oommiUed,  pursuant  to  the  Treaty,  to  abide 
the  order  of  the  President  of  the  United  States, 
in  the  premises. 

Id  this  stage  of  the  proceediDf^.  a  writ  of 
kab^  corpw  was  issued  by  the  Circuit  Court 
of  the  United  Stales  for  the  Southern  District 
of  the  New  York.  Eune  was  brought  before 
ibat  court,  in  which  the  District  .ludge  then 
jmsidied,  and  after  a  hearing,  upon  all  the  ob- 
jections nused  by  the  prisoner,  the  writ  of  ha- 
itai  tofmu  was  dismissed,  and  Eaine  was  re- 
luaoded  and  continued  in  the  custody  of  the 
marshal,  under  his  arrtst  and  commitment  by 
ibe  process  of  the  Commissioner.  On  the  22a 
(Uy  of  July,  1862,  Eaine  presented  to  Mr. 
Jatice  Nelson,  at  chambers,  a  petition  ad- 
dreesed  to  the  Justices  of  the  Supreme  Court 
of  the  United  States,  in  which  he  sets  forth, 
that  he  is  detained  in  custody  by  an  order 
nude  bv  Judge  Belts,  on  the  9th  day  of  July. 
1852.  that  his  detention  is  illegal,  and  praying 
lis*]  *for  a  writ  of  habeaa  corpus  to  inquire 
mto  the  cause  of  his  commitment. 

Upon  this  petition,  Mr.  Juttke  Nelson  made 
so  order,  under  which  a  writ  issued,  which  Is 
ssMlows: 

The  Preeident  of  the  United  States  of  Amer- 
ica, to    the  United 


,  9eaJ  of  the  Circuit 
,    Court  of  the  Soutb- 
'   em  District  of  New 
York. 


States  Marshal  for  the 
Southern  District  of 


the  State  of  New  York,  or  to  any  otherperson 
or  persons  having  the  custody,  of  Thomas 
Kaine,  greeting: 

We  command  you,  that  you  have  the  body 
nf  Thomas  Eaine.  by  you  imprisoned  and  de- 
tained, as  it  is  s^d,  together  with  the  cause  of 
■Qicb  imprisonment  and  detention,  by  whatso- 
erer  name  the  said  Eaine  may  be  called  or 
chai^,  before  our  Justices  of  our  Supreme 
Court  of  the  United  Slates,  at  his  chambers,  in 
C(M^)erBtown,  New  York,  on  the  11th  day  of 
Angnst.  instant,  to  do  and  receive  what  shall 
then  and  there  be  considered,  concerning  the 
nid  Thomas  Eaine. 

Witness,  Sakttel  Nrlson,  Esq..  one  of  our 
Jostices  of  our  said  Court,  this  third  day  of 
Jidv.  eifi^leen  hundred  and  flfty-two. 
Richard  Bcsteed,  Attorney  for  petitioner. 

Upon  the  return  of  the  marshal  lo  this  writ, 
a  boiriDg  was  had,  which  resulted  in  the  fol- 
lowing order,  made  by  Mr.  Jmtiee  Nelson: 

CooPBBarowir,  August  11. 185S.  At  Cham- 
bers. 

The  marshal  having  made  the  within  re- 
turn. Ordered,  that  in  consequence  of  tiw  dif- 
finlty  and  important  questions  involved  in  the 
GSK,  It  be  heard  before  nil  the  Juslices  of  the 
Supreme  Court,  in  bank,  at  the  commence- 
mat  of  the  next  term  thereof:  and  that,  in  the 
mean  lime,  the  prisoner  remain  in  the  custody 
of  the  said  inttr»t|*l  8.  Nelson. 

UOVAIO)  14. 


These  are  the  proceedings  which  have 
brought  this  case  here,  and  me  first  question 
which  arises  is.  whether,  under  these  proceed- 
ings, we  have  any  power  to  act? 

In  my  opinion,  we  have  not.  Passing  over 
the  question,  whether  the  court  itself  could 
rightfully  issue  a  writ  of  habeas  corjtut  upiin 
the  case  made  before  J/r.  Juatiee  Nelson,  wtiicb 
I  slutll  consider  hereafter,  I  think  a  ]u^;e  of 
the  court  in  vacation,  at  bis  chambers,  has  no 
power  to  grant  a  writ  of  habeaa  eorpm  out  of 
this  court,  or  to  make  ouch  a  writ  returnable 
before  himself,  and  theo  adjourn  it  into  term: 
and,  that  if  he  bad  such  power,  it  has  not  been 
exerted  in  this  case,  the  writ  actually  issued  nut 
being  a  writ  out  of  this  court,  or  upon  which, 
as  process,  this  court  can  takeany  action. 

It  is  not  to  be  doubted,  that  whatever  juris- 
diction belongs  to  Uie  Supreme  Court,  under 
any  writ  of  ncideas  carpus  ad  tui^idendiim.  is 
•appellate.  It  is  equall}[  clear  that  no  [*1 19 
part  of  the  appellate  jurisdiction  of  this  court 
can  be  exercised  by  a  single  judge,  at  his 
chambers.  It  is  also  well  settled,  that  the 
question,  whether  auch  a  writ  of  kaboa»  corpus 
flhall  issue  from  this  court,  is  one  upon  which 
the  court  ought  to  pass,  before  the  writ  issues: 
the  allowance  of  the  writ  being  an  exercise  of 
its  limited  appellate  jurisdiction,  wliich  only 
the  court  itself  baa  the  power  to  exert.  '  (Ee- 
parte  Milbum,  9  Peters,  704.) 

From  these  premises  it  also  follows,  that  if 
such  a  writ  be  issued  from  this  court,  itcannot 
be  made  returuable  befcne  a  judge,  at  cham- 
bers, for  the  reason  that  he  cannot  there  exer- 
cise any  appell^  power  under  it  And,  final- 
ly, tliis  writ  does  not  bear  the  seal  of  the  Su- 
preme Court,  is  not  tested  by  the  Chief  Justice 
or  signed  by  the  clerk,  as  is  required  by  the 
Act  of  Congress  (1  Stat,  at  Large,  98),but  bears 
the  seal  of  the  Circuit  Court  of  the  Southern 
District  of  New  York,  is  tested  by  Mr.  JutUee 
Nelson,  is  not  rigned  by  any  clerk,  and  there- 
fore cannot  he  considered  process  issuing  out 
of  this  court,  or  upon  which  we  can  take  Ju- 
risdiction. 

I  concur  with  my  l»«threo  ia  the  opinion, 
that  under  this  writ  the  court  can  pass  no  order 

whatever. 

It  remains  to  conrider  UieapplicatltHi  made 
by  Ibe  counsel  of  Eaine,  to  have  another  writ 

of  haieaa  corpus  allowed  by  this  court. 

The  first  question  is,  whether  we  have  juris- 
diction to  act  under  the  writ,  if  allowed  in  the 
case  shown  by  the  petitioner.  There  are  some 
principles,  bearing  on  this  question,  which  are 
settled.  That  thia  court  has  no  original  juris- 
distion  to  issue  a  writ  of  habeas  corpus  ad  *ufr- 
jieiendum,  and  can  grant  such  a  writ  only  in 
the  exercise  of  its  appellate  jurisdiction,  and 
consequently,  by  means  of  it,  can  revise  only 
the  proceedings  of  those  tribunals  over  which, 
and  in  respect  to  which,  it  has  an  appellate 
control,  have  been  so  repeatedly  and  uniformly 
decided  here,  that  they  must  be  considered  ha 
finally  settled.  (Marburp  v.  Madiaon.  1  Or, 
175;  Exparte  BoOman,  4Cr.,  100,  101;  Kr- 
par(flffi;ar»«y,  7  Wheat.,  88;  Bic-parte  Wdikina, 
8  Peters,  198,  8.  C,  7  Peters.  5tt8;  Gohgna  v. 
StaU  of  Virginia,  6  Wheat..  264;  Osbom  v. 
Bankofthe  United  8tat^,  9  Wheal.,  738; 
parte  Madraea,  7  Peters,  627;  Ex-part^  Barry, 
a  Howard,  66.)  That  no  such  ooutrol,  bv 
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means  of  an  appeal,  writ  of  error,  or  other  pro- 
ceeding, can  be  exercised  by  this  court  over  a 
cotnmissioaer,  acting  under  the  authority  of  an 
^.ct  of  CoDgress,  or  under  color  of  such  an 
auUiority,  and  that  this  court  has  do  power  in 
any  way  to  revise  his  proceedings,  I  consider 
equally  clear.  In  Sr  porte  Metzger.  5  Howard, 
176,  it  was  determined  that  a  writ  of  Juiheas 
eorpvt  could  not  be  allowed,  to  examine  acom- 
120*]  mitment  *by  a  District  Judge,  at  cham- 
bers, under  the  Treaty  between  the  United 
States  and  France,  for  the  reason  that  the  Judge, 
in  ordering  the  commltmenl.  exercised  a  spe- 
cial authority,  and  the  law  had  made  do  pro- 
vision for  the  revision  of  his  judgment.  The 
same  reason  applies  to  the  action  of  this  Com- 
missioner. Not  only  has  the  law  made  no  pro- 
vision for  the  revision  of  his  acts  by  this  court, 
but,  strictly  speaking,  he  does  not  exercise  any 
Nit  of  the  judicial  power  of  the  United  States. 
That  power  can  be  exerted  only  by  Judges, 
appointed  by  the  President,  with  the  consent 
of  the  Senate,  holding  their  ofSces  during  good 
behavior,  and  receiving  fixed  salaries.  (Coo- 
fltitutlon,  art.  8,  sec.  1.)  The  language  of  Mr. 
Chief  Jvstice  Taney, in  United  States  v.  Fhreira. 
IS  Howard.  48,  in  spewing  of  the  powers  exer- 
cised by  a  District  Judge,  and  the  Secretary  of 
the  Treasury,  under  the  Treaty  with  Spain,  of 
1819,  describes  correctly  the  nature  of  the 
authority  of  such  a  commissioner  as  acted  In 
the  case  before  us.  "The  powers  conferred 
by  Congress  upon  the  Judge,  as  well  as  the 
Secretary,  are,  it  Is  true,  judicial  in  their 
nature.  For  judgment  and  discretion  must  be 
exercised-  by  both  of  them.  But  it  Is  not  judi- 
cial, in  either  case.  In  the  sense  in  which  judi- 
cial power  Is  granted  by  the  Constitution  to  the 
courts  of  the  United  Stales." 

Since,  then,  the  Commissioner  did  not.  Id 
this  case,  exercise  any  part  of  the  judicial 

Kwer  of  the  United  States,  aod  no  mode  has 
en  provided  by  law  to  transfer  the  case  on 
which  he  acted  into  any  court  of  the  United 
States,  and  thus  bring  that  case  under  the  judi- 
cial power,  this  court  can  have  no  appellate 
control  over  it;  because  Its  appellate  power 
cannot  extend  beyond  the  action  of  the  inferior 
courts,  established  by  Congress  to  take  original 
jurisdiction  under  the  CoDstitutlon,  and  wulch 
exercise  judicial  power  therein  conferred.  As 
it  is  plain,  then,  that  to  revise  the  proceedings 
of  the  commissiODer  by  a  writ  of  habeas  corpu*, 
would  be  an  exercise  of  ori^nal,  and  not  of 
appellate  jurisdiction,  the  inquiry  recurs 
whether  we  can  grant  the  writ  for  the  purpose 
of  revising  the  decision  of  the  Circuit  Court, 
made  upon  the  writ  of  habeaa  corput  issued  by 
that  court. 

This  court  has  appellate  power  only  in  the 
cases  provided  for  by  Congress.  {United  Sfatet 
T.  Moore.  8  Cr.,  159;  Duroumau  v.  United 
States,  6  Cr.,  807.) 

We  must  therefore  find,  in  some  Act  of  Con- 
gress, power  to  review  the  decisioD  of  a  cir- 
cuit court  simply  remanding  a  prisoner  on  a 
writ  of  AoAmm  corpus;  otherwise  this  writ  cannot 
be  allowed.  Thie  only  grant  of  power,  sup- 
posed to  be  applicable  to  such  a  ease,  is  con- 
tained in  the  fourteenth  section  of  the  Judi- 
ciary Act  (1  Stat,  at  Large,  81),  which  author- 
121*]  izes  this  *court  to  issue  writs  of  habeat 
eorputj  and  the  questUm  Is.  whether  a  grant  of 


power  to  issue  a  writs  of  habeat  corptu  "  to  ex- 
amine into  the  cause  of  commitment,"  isagnot 
of  power  to  review  this  parilcular  decisioD  of 
the  circuit  court. 

As  the  only  jurisdiction  conferred  arises  from 
the  authority  to  Issue  the  writ,  and  the  conte- 
(juent  authority  to  proceed  under  it,  the  ex- 
igency of  the  writ  must  necessarily  limit  the 
jurisaictloQ.  So  far  as  the  subject  matter  in- 
volved in  this  writ  extends,  the  jurisdidton 
exists,  and  no  farther. 

That  subject  matter  is  "  tbe  cause  of  the 
commitment."  So  that  we  must  ascertstn 
whether  the  decision  of  the  circuit  court  is  tbe 
cause  of  tbe  commitment.  If  it  is.  we  have 
jurisdiction  to  Inquire  into  It;  if  It  is  not,  then 
that  decision  is  not  within  the  exlgeocy  of  this 
writ,  forms  no  part  of  its  subject  matter,  and 
is  not  within  our  appellate  control. 

To  determine  whether  the  decition  of  tbe 
circuit  court  is  the  cause  of  the  commitment 
in  this  case,  it  is  necessary  to  have  distinctly 
before  us  the  precise  ^ts  which  have  been 
done,  and  then  to  consider  their  legal  effect. 

On  the  29th  day  of  June,  1852,  the  Commi^^ 
slooer,  after  the  previons  proceediogR  which 
have  been  mraUoned,  maoe  the  rollowiiig 
warrant  to  the  Marshal  of  tiie  Soatbera  I^rH 
ofKewYork: 

United  States  of  Ahebica, 

Southern  District  of  New  York,  «. 
In  the  matter  of  Thomas  Koine. 

This  case  having  been  heard  before  me,  on 
requisition,  through  Anthony  Barclay,  Esqulie, 
Her  Britannic  Majesty's  Consul  at  the  Port  of 
New  York,  that  the  said  Kaioe  be  commixed 
for  the  porpose  of  being  delivered  up  as  s 
fugitive  from  justice,  pursuant  to  theprovlaioDg 
of  the  Treaty  made  Mtween  the  United  SiMa 
aod  Great  Britain,  August  9th,  1842,  I  find  and 
adjudge  that  the  evidence  produced  against  ibe 
said  Kaine,  is  insufflcient  In  law  to  justify 
commitment  on  the  charge  of  assault  with 
Intent  to  commit  murder,  had  tbe  crime  been 
committed  within  the  United  States.  Where- 
fore. I  order,  that  the  sidd  Thomas  Kaine  he 
committed,  pursuant  to  the  provisions  of  tlie 
said  Treaty,  to  abide  the  order  of  the  Preddeot 
of  the  United  States  in  the  premises. 

Given  uodcr  my  hand  and  seal,  at  the  City  ; 
of  New  Yor^,  this  29th  day  of  June,  1853. 

(Signed)        Joseph  BRiDoitAM.  [l.  s.] 
United  States  Commissioner  for  tkf  ijovtnern 

D*trietofNew  York. 

Directed  to  the  Musbal  of  the  Bonthem 

District  of  New  York. 

*Under  this  warrant  Kaine  was  held  \*122 
by  the  marshal,  at  the  time  the  writ  of  habeiu 
corpus  was  issued  by  the  Circuit  Court;  and 
upon  the  return  of  that  writ,  sevenU  quesUms 
of  law  were  raised  and  argued,  touching  tbe 
jurisdictioQ  of  the  Commissioner,  and  the  t^- 
ularity  and  validity  of  his  proceedings;  and 
on  the  9th  day  of  July,  1852,  the  Circuit  Coun 
gave  its  decision,  to  the  eflfect  that  tbe  Com- 
missioner had  jurisdiction,  and  bad  procecdtd 
regularly,  and  conclndedl^  passing  uief(^v- 
Ing  order: 

"The  court  accordingly  adjudges  that  the 
commitment  and  imprisoDment  of  the  prlsann 
for  the  causes  in  the  return  to  the  habtm 
oorpuM  in  the  case  set  forth,  are  suflBcient  caow 
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tod  wanant  in  law  for  his  detention  by  the 
manbftl. 

"Therefore,  it  is  ordered  by  the  court,  that 
the  writ  of  kabeoM  mrpu$  allowed  ia  this  case 
be  dintlMed,  and  that  the  prisoner  be  remanded 
and  cooUoued  in  the  custody  of  the  marshal, 
onder  such  his  arrest  and  commitment  by  the 
tforenid  process." 

Is  tills  order  "  the  cause  of  the  commitment" 
of  Eaioe  within  the  meaalng  of  a  writ  of  AadeiM 
mputf  With  the  utmost  respect  for  Uie 
opUitonB  of  those  of  my  brethren  who  have  so 
OMMldered  it,  I  cannot  come  to  that  conclu- 
sioiL  It  beems  to  roe,  that  it  is  not  the  cause 
of  the  coramitmeat,  either  in  Bubstance  or  in 
iorm. 

In  substance.  It  is  merely  a  refusal  to  dis- 
cbu^  the  prisoner  from  an  exlstiog  commit- 
mest,  because  the  cause  of  that  existing  com 
mhment  is  found  sufficient  in  law.  It  creates 
DO  new  cause:  it  simply  declares  the  existing 
csnse  to  be  saffldcnt.  It  makes  no  new  com- 
BitnwDt,  and  issues  no  new  process  as  an  in- 
strnmeob  for  it,  but  only  pronounces  the  old 
proceas  valid,  andconsequenily  the  continuance 
of  the  commitment  under  it  leml.  The  custo- 
dy was  at  no  time  i^ianged.  Cerlidaly,  when 
a  prisoner  is  brought  into  court  upon  the  re> 
turn  of  B  heU>ea»  corpus  ad  gulgieUndum,  he  is 
then  in  the  power  and  under  the  control  of  the 
court;  but  until  the  court  makes  some  order 
changing  the  custody,  it  remains.  The  court 
may.  in  some  cases,  admit  to  bail,  and  may 
abo  take  order  for  the  future  production  of  tbe 
prisoner,  without  bail;  but  in  all  cases,  until 
the  court  makes  some  tmler  changing  the  cus- 
tody, either  for  the  care  or  security  of  the 
prisoner,  or  founded  on  the  illegality  of  his 
onnmitment,  the  original  custody  continues. 
In  this  case,  no  such  order  was  made. 

If,  then,  this  order  of  the  Circuit  Court 
created  no  new  cause  of  commitment,  made 
no  new  commitment,  and  only  pronounced 
123*]  *Uie  existing  cause  sutident,  and  the 
eiistuig  cttttodj;  lawful,  I  cannot  perceive  how 
tbst  Older  can.  in  substance,  be  treated  as  the 
caose  of  the  commitment  of  Raine. 

Nor.  in  my  apprehension,  is  it  so.  even  in 
form.  In  form,  the  court  ficst,  adjudges  that 
ibe  causes  set  forth  in  tbe  return  are  sufBcient, 
and.  "therefore,  it  is  ordered  by  the  court 
that  tbe  writ  of  habeas  corpus  allowed  in  this 
case  be  dismissed,  and  that  the  prisoner  be  re- 
manded, and  continued  in  the  custody  of  the 
marahat,  under  such  his  arrest  and  commit- 
ment by  the  aforesaid  process." 

ThU'clearly  expresses,  in  words,  precisely 
what  would  be  tbie  legal  effect  of  dismisHing 
the  writ  of  habeas  corpus,  without  those  words. 
And  I  do  not  petceive  how  it  can  be  more 
plainly  expressed  than  by  tbe  language  of  this 
order,  that  the  process  of  the  Commissioner, 
be'og  found  sufficient,  the  commitment  by  that 
process  is  not  interfered  with. 

It  it  true,  the  order  contained  tbe  word  "  re- 
manded," but  in  the  context,  where  it  stands, 
it  means  only  that  the  command  of  tbe  writ  is 
no  longer  operative,  and  that  the  court  would 
exercise  no  further  control  over  the  body  of 
tlie  prisoao-.  and  not  that,  being  out  of  the 
rililody  of  the  marshal,  he  is  recommitted  to 
him  anew,  for  the  words  are  "remanded  and 
coBIioued  in  tbe  custody  of  the  marshal,  under 
BmraBD  R  U.  8.,  Book  14, 


such  his  arrest  and  commitment  by  the  afore- 
said process." 

In  point  of  form,  the  same  order  would  have 
been  passed  if  it  had  been  found  by  the  Circuit 
Court,  on  the  return  of  the  writ,  that  tbe  pris- 
oner was  not  held  under,  or  by  color  of  the 
authority  of  the  United  States,  and  therefore 
that,  under  the  Judiciary  Act.  the  court  had 
no  power  to  relieve  him  by  habeas  corpus.  It 
could  not  be  contended  that,  after  such  an 
order,  the  prisoner  was  confined  order  of 
the  Circuit  Court,  and  that  Its  order  was  the 
cause  of  his  commitment,  yet  in  such  a  ca<*e 
the  writ  must  have  been  dismissed  and  tlie 
prisoner  remanded. 

But  whatever  literal  inlen>retation  might  be 
put  upon  the  precise  words  employed  in  tlie 
order,  I  should  be  unable  to  find  "  the  cauiie 
of  the  commitment "  in  an  act  of  the  court  dis- 
miflring  a  writ  of  habeas  corpus,  because  the 
cause  of  the  commitmect  shown  by  the  return 
is  found  sufficient.  Tlie  cause  of  tbe  commit- 
ment is  to  be  looked  for  in  the  warrant  undvr 
which  it  began,  and  has  b^  continued,  and 
not  in  the  decision  of  a  court  pronouncing  that 
warrant  valid. 

I  have  thus  far  considered  this  question  of 
jurisdiction  upon  those  principles  which  seem 
to  me  applicable  to  it.  It  remains  to  examine 
the  former  decisions  of  this  court,  to  ascertain 
whether  the  question  is  determined  by  au- 
thority. 

•There  are  two  cases  which  have 
been  chiefly  relied  on  at  the  bar.  The  first  is 
Ex-parU  Burford,  3  Cr.,  448.  As  this  case  hns 
many  facts  in  common  with  the  case  at  bar,  it 
is  necessary  carefully  to  examine  it.  Without 
detailing  the  preliminary  proceedings,  it  will 
be  sulBcient  to  say,  that  Burford  was  com- 
mitted to  the  jail  of  the  County  of  Washington, 
in  the  District  of  Columbia,  by  a  warrant  of 
certain  justices  of  the  peace,  which  was  df 
fectlve,  because  it  did  not  state  "some  good 
cause  certain,  supported  by  oath."  Ttiat  he 
was  brought  before  the  Circuit  Court  for  tlie 
District  of  Columbia,  upon  a  writ  of  habeas- 
corpus,  and,  after  a  hearing,  that  court  passed 
the  following  order,  which,  as  it  is  not  given 
in  the  report  of  the  case  by  Judge  Cninch.  and 
as  its  terms  seem  to  me  to  txt  important.  I  have 
procured  from  ttie  original  record  in  this  court: 

"January  8th.  1806.  John  A.  Burford  was 
brought  Into  court  by  the  Marshal  of  the  Dis- 
trict of  Columbia,  agreeably  to  the  habeas  cor- 
pus issued  by  this  court,  ou  the  4th  instant, 
with  the  cause  of  his  commitment  annexed 
thereto  (whtch  habeas  corpus  and  cause  of  com- 
mitment are  hereunto  annexed),  whereupon, 
all  and  singular  the  premises  being  beard,  and 
by  the  court  have  l)een  fully  understood,  the 
court  order  that  the  said  John  A.  Burford 
enter  into  a  recognizance,  himself.in  fl.OOO, 
and  one  or  more  sureties  In  the  like  sum,  for 
his  good  behavior  foi  one  year  from  this  day, 
and  that  he  be  remanded  to  jail,  there  to  re- 
main  until  such  recognizance  be  entered  into." 

This  case  Is  relied  upon  as  a  decision  to  show, 
that  although  this  court  cannot,  as  was  lield  in 
Merger's  case,  issue  a  writ  of  habeas  corpus  to 
examine  the  validity  of  the  warrant  of  the 
Commissioner;  yet,  if  the  Circuit  Court  hat>, 
by  such  a  writ,  examined  its  validity,  pro- 
nounobd  it  valhi,  and  therefore  dismissed  the 
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writ,  and  ordered  tlie  prlBooer  to  be  cootiDued 
in  the  custody  of  the  marshal,  this  court  may, 
itpoQ  a  writ  of  futbeat  wrpua,  examine  that  de- 
cision, and  reverse  it,  if  found  erroneous. 

liefore  considering  whether  the  decision  in 
B'lrford's  case  goes  this  length,  I  think  it  con- 
sistent wilh  the  profoundest  respect  for  the 
very  eminent  judges  who  sat  in  that  case,  to 
8Ay  that  it  does  not  appear  that  the  question 
now  made  whs  by  them  examined  and  consid- 
ered, or  that  they  themselves  would  have 
deemed  it  foreclosed  by  that  decision.  Indeed, 
that  they  would  have  not  so  considered,  seems 
10  me  from  the  fact  that,  at  the  term  of  the 
court  following  this  decision,  when  a  writ 
of  habeas  corpus  was  moved  for,  to  bring 
up  the  body  of  James  Alexander,  Maiahall.  Ch. 
J. ,  said :  ' '  The  whole  subject  will  be  taken  up 
de  now,  without  referrmce  to  precedents.  It  ta 
the  wish  of  this  court  to  have  the  motion  made 
in  a  more  solemn  manner  to-morrow,  when 
1 25*]  you  mar  come  prepared  to  take  up  *tbe 
whole  ground.  (4  Cr.,  75,  note.)  Further 
proceedings  upon  this  motion  became  unneces- 
Hary,  in  consequence  of  the  discharge  of  the 
prisoner  by  another  tribunal;  but  a  few  days 
lifter,  up<m  motions  in  behalf  of  Bollman  and 
Swartwout,  committed  by  the  Circuit  Court 
under  a  charge  of  treason,  the  court  proceeded 
to  hear  arguments  upon  its  jurisdiction  to  issue 
ihe  writs,  and  in  an  elaborate  judgmeotafflrmed 
the  jurisdiction  to  examine  a  cau&e  of  commit- 
ment by  the  Circuit  Court.  I  cannot  doubt, 
iberefore,  that  if  at  that  time  the  further  qnes- 
lion  had  ariseu  whether  the  court  had  also 
jurisdiction  to  examine  a  cause  of  commitment 
hy  a  conimissioner,  after  the  Circuit  Court  had 
reviewed  that  cause,  and  pronounced  it  suHi- 
ciont.  the  court  would  have  thought  it  neces- 
Miry  to  consider  that  question  also  de  now, 
upon  all  its  grounds,  and  would  not  have 
treated  Burfui-d'*  case  as  a  sufficient  basis  on 
which  to  rest  their  declsioD.  But,  as  I  under 
Htand  BaifarSt  case,  it  is  dearly  distinguisha- 
ble from  the  case  at  bar.  The  Circuit  Court, 
in  that  case,  did  not  dismiss  the  writ  of  habeas 
eorpu$;  they  made  an  order  under  it,  to  im- 
prison Burford.  That  order  was,  that  he  be 
remanded  lo  jail,  there  to  remain  until  he 
tbould  enter  into  a  recognizance,  with  surety, 
iu  the  sum  of  $1,000,  for  bis  good  behavior  for 
one  year.  This  order  was  the  cause  of  com- 
mitment, and  under  this  order  he  was  held 
when  the  writ  of  /uU)ea$  corpus  issued  from  this 
court.  It  necessarily  superseded  the  order 
made  by  the  justices  of  the  peace,  which  was, 
that  Burford  should  be  imprisoned  until  he 
should  recognize  in  the  sum  of  $4,000,  with 
surety,  to  be  of  good  behavior  indefinitely. 

It  IB  true  the  Circuit  Court  did  not  proceed 
(U  novo,  and  that  for  this  reason  their  order 
was  held  invalid.  But  the  question  of  juris- 
diction did  not  depend  upon  the  validity  of  the 
order,  or  the  cause  of  its  invalidity,  but 
bimply  upon  the  fact  that  the  Circuit  Court 
cuused  the  commitment:  and  when  it  issued 
an  order,  complete  in  itself , that  Burford  should 
be  Imprisoned,  and  by  that  order  superseded  the 
fitrmer  imler  of  the  Justices,  the  Circuit  Court 
did  an  act  which  caused  his  commitment,  and 
this  court  might  inquire,  by  a  writ  of  habeas  cor- 
p'm,  into  its  validity.  The  distinctioo  between 
such  a  case,  and  onewboe  tlu  Circolt  Court 
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merely  dismissed  the  writ  of  habeas  eorptu,  it 
to  my  mind  clear. 

And  it  must  tw  observed  that  the  qneetioa 
now  is,  not  whether  this  court  treated  the  set 
of  the  Circuit  Court  as  the  cause  of  commit- 
ment. I  have  no  doubt  they  did  so  treat  it, 
and  it  seems  to  have  been  so  considered  in  snb- 
sequent  cases.  In  Bx-parte  Watktnt.  7  Peters, 
573,  Mr.  Jtutiee  Story,  in  reviewing  the  ca»«s 
OB  the  subject  of  habeas  eorptu,  says;  "In  £t- 
parU  Burford,  the  prisoner  was  iu  custody  un- 
der a  commitment  by  tbe*Ctrouit  Coart,r*lS6 
for  want  of  giving  a  recognizance  for  his  good 
behavior,  as  awarded  by  the  court"  M  in 
Metzger's  case,  fi  Huw.,  189,  Mr.  Juttiee  Mc- 
Lean says:  "Ex-parte  Burford  was  a  habea* 
eorpus,  on  which  the  prisoner,  who  had  been 
committed  hy  the  Circuit  Court,in  thisdlsuict. 
was  dischar^,  there  being  no  suffldent  ciae 
for  the  commitment. 

It  is  undoubtedly  true,  that  the  imprison- 
ment of  Burford  was  considered  to  be  under  a 
commitment  by  the  Circuit  Court,  and  ihecssv 
is  an  authority  to  prove  that  whet^a  writ  of 
habeas  eorpvs  is  returned  in  the  Circuit  Coon, 
and  that  court  makes  an  order  imprisonits 
the  j»rty.  Uiis  court  n^y  review  that  onk-r. 
But  It  is  not,  in  my  judnnent,  an  authority  >o 
show  that  the  Circuit  Court  of  the  Soutftrm 
'District  of  New  York  did  make  an  order  im 
prisoning  Eaine.  In  Buiford'a  caae,  thecctirt 
did  not  dismiss  the  writ,  nor  refuse  to  discharge 
the  prisoner,  from  the  commitm^t  by  theJus- 
tlces.  but  made  an  order  which  constituted  a 
new  cause  of  cmnmltmeDt,  and  superseded  the 
existing  cause.  In  Kaine't  case,  the  Circuit 
Court  held  the  existing  cause  to  be  sufBcimt, 
and  refused  to  interfere  with  it.  In  my  judge- 
ment, these  cases  are  not  parallel. 

Nor  do  I  consider  the  case  Ect-parte  Watkiht, 
7  Pet..  572.  to  be  an  authority  that  juriMlictiiiD 
exists  in  this  case.  It  is  only  uecmary  to 
quote  a  single  pasMge,  from  the  opinioD  of  the 
court,  to  show  that  ft  cannot  ^d  in  solving  the 
question  which  I  am  now  coiuidering.  *'Tlie 
uward  of  the  capias  ad  saivfadendvm  m\f-i 
be  considered  as  the  act  of  the  Circuit  Court,  it 
being  Judicial  process  issuing  under  the  hh 
thonty  of  the  court.  The  party  is  in  custody 
under  that  process.  He  is  then  in  custody  in 
contemplation  of  law,  under  the  award  of  pt** 
cess  by  the  court." 

It  is  upon  this  ground  the  decision  is  rested, 
and  I  can  find  nothing  in  it  tending  todiow 
that  in  the  case  st  bar  the  act  of  the  (%cuit 
Court  is  the  cause  of  commitment. 

I  shall  not  parlicularly  examine  the  other 
decisions  of  this  court,  which  are  still  more  n- 
mote  from  the  case  at  bar. 

My  opinion  is.  that  the  cause  of  oonmitnent 
of  Kaine  is  not  the  act  of  the  Circuit  Couit,but 
of  the  Commissioner,  and  for  this  reason  the 
writ  must  be  refused. 

Bat  there  is  another  ground  on  whicti  tliis 
refusal  may  be  rested.  The  deoiuon  of  ibe  Cii 
cult  Court  was  made  on  the  9th  day  of  JuIt 
Od  the  I7th  day  of  July,  a  warrant  wss  issued' 
from  the  Department  of  State,  which  wai  to 
the  following  words: 

Dbfaktmbnt  of  State.  Wasuinotom.  Joij" 
nth.  1U52. 

To  all  whom  these  pretenU  shall  co/ne.  gretUfS- 
Whereas,  JcAm  F.  Orampton,  Envoy  Extra- 
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127*]  ordinary  and  *M!DlBter  Plenipoientiary 
10  Her  Hajasty  ihe  Queen  of  Oreat  Brilaiaand 
[rehmd,  bath  made  rtMiuisitioD,  in  confonnity 
wiUiUk  10th  artictoof  the  Treaty  between  the 
Coiiad  Slates  aod  Oreat  BriUin,  for  the  mutu- 
al sarreadei'  of  fugitive  criminals,  concluded 
al  WNshineton,  the  9tli  day  of  August.  1842. 
for  the  dehveiY  up  to  justice  of  Thomas  Kaine, 
charged  with  the  crime  of  aeaault  with  an  intent 
10  commit  murder,  io  the  County  of  West- 
Death,  Irdand. 

And  whereas,  the  said  Thomas  Kaine  hath 
been  found  in  tfae  State  of  New  York,  within 
the  jurisdiction  of  the  United  Slates,  and  has. 
by  proper  affidavit,  and  in  due  form,  been 
ImMigbt  iKfore  Joseph  Bridgbam,  a  commia- 
liooer  duly  appointed  by  the  United  States 
Circuit  Court  for  the  Southern  District  of  New 
York,  in  the  second  circuit,  for  examination 
of  aid  charge  of  assault  wi^i  Intent  to  commit 
noider.  Aiid  whereas,  the  said  Oommisrioner 
bath  deemed  the  evideooe  sufficient  to  author- 
iat  the  commitment  of  said  Thomas  Kaine.  and 
hss.  accordingly,  committed  him.  Al)  of 
which  appears  by  a  copy  of  the  procaedings 
uaoBmitted  to  this  department. 

Now,  these  preeents  are  to  require  of  the 
United  States  Marshal  for  the  Southern  Dis- 
trict of  New  York,  or  of  any  other  public  offl 
c»  or  perBon  having  cliarge  or  custody  of  said 
ThomsB  Kaine,  to  surrender  and  deliver  him 
up  to  Anthony  Barclay,  Her  Britannic  Majes 
ly's  CoDBuJ  at  the  Port  of  New  York,  or  to  any 
other  person  or  persons  duly  authorized  to  re- 
ceive said  fugitive,  and  conduct  him  to  Oreat 
Hritabt  for  trial.  - 

In  testimony  whereof,  I  have  hereunto 
oigued  my  name,  and  caused  the  seal  of  ihisde- 
iwrtntent  to  be  affixed,  al  Washington,  this 
i7th  day  of  July,  A.  D.  18S2,  aod  of  the  inde- 
pendence of  the  United  States  the  seventy- 
Msrenth. 

[sKAL.]  (Signed)   W.  Huhter, 

Acting  Secretary  of  State. 

Upon  its  face,  this  warrant  is  perfectly  reg- 
nlsr.  Its  ledtaU  set  forth  every  fact  necessary 
to  warrant  the  act  of  extradition,  according  to 
the  Treaty  and  the  Actof  Congress.  It  appears, 
by  the  return  of  the  marshal  uix>d  the  writ  is- 
Med  by  Mr.  Ju$tiee  Nelson,  that  before  he  re- 
vived that  writ,  this  warrant  had  come  to  his 
bsads,  and  he  had,  in  obedience  to  it,  tendered 
Kaine  to  Antfamy  Barclay,  who  expressed  his 
mkUoess  to  receive  him;  and  while  arrange- 
ments were  about  to  be  made  to  put  Kaine  on 
xhipboard,  the  writ  of  habeat  corpua.  issued  by 
Vr.  Juttict  Nelson,  suspended  the  further  exe- 
cution of  the  warrant  of  extradition. 

This  warrant  of  exiraditi<m  is  the  final 
process  under  the  Treaty  and  Act  of  Congress. 
128*]  When  it  comes  to  the  hands  of*the 
nunhal,  be  holds  the  prisoner  for  the  purpose 
wf  executing  it.  Upon  this  process,  therefore, 
lOuoe  is  now  held. 

*rhe  Act  of  Congress  requires  the  Judge, 
or  Commissioner,  to  certify  to  the  Secretary  of 
titsle  his  Unding,  together  with  a  copy  of  all 
■lie  testimony  taxen  before  him,  that  a  warrant 
■nay  imie  upon  the  requiutiOQ  of  the  proper 
luuiiorities  of  the  foreign  government  for  the 
Kurender  of  the  fugitive,  according  to  the  stip- 
ulations of  the  Treaty.  Such  a  warrant  having 
iwied,  and  its  vidkUty  not  having  been  consid- 
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ered  by  an^  court  of  orlgiual  jurisdiction,  in  my 
judgment  it  is  not  the  exercise  of  an  appellate 
power  toexamine  its  validity  by  a  writ  of  lia- 
beas  eorpu*.  It  may  be  true  that,  if  Uie  pro- 
ceedings before  the  Commissioner  were  to  be 
held  void,  this  warrant  must  also  be  invalid. 
But  the  question  is  not,  whether  this  warrant 
is  valid,  but  whether  we  have  jurisdiction  to 
examine  its  validity.  It  may  also  be  true  that, 
if  this  warrant  were  final  process,  issued  by 
the  Circuit  Court,  and  we  had  power  to  exam- 
ine the  legality  of  a  judgment  or  order  of  that 
court,  pursuant  to  which  it  issued,  we  should 
also  have  jurisdiction  upon  a  habeaa  eorpvt,  to 
examine  the  validity  of  such  a  warrant,  and  of 
the  proceedings  of  executive  officers  under  it. 
But  this  warrant  did  not  emanate  from  the 
Circuit  Court,  nor  does  it  depend,  in  any  way, 
upon  its  authority,  nor  is  it  a  legal  consequence 
of  the  action  of  the  Circuit  Court  on  the  writ 
of  habeaawrput,  or  in  any  other  proceeding.  It 
emanates  from  a  department  of  the  executive, 
which  rests  its  action  upon  the  proceedings  of 
the  Commissioner,  and  over  neither  can  this 
court  have,  under  the  Constitution,  nor  has  it 
under  the  laws,  any  appellate  jurisdiction  or 
control.   {MarbuTy  v.  Madtaon.  1  Cr.,  187.) 

For  the  reason,  then,  that  If  a  writ  of  habeat 
eorput  were  allowed  in  this  case,  the  validity 
of  the  warrant  of  extradition  could  not  be 
examined  here,  I  ttiink  tfae  writ  should  be 
refused. 

In  considering  the  question,  whether  the  Su- 
preme Court  of  the  United  States  has  jurisdic- 
tion, under  the  Constitution  and  laws  of  tfae 
United  States,  to  entertain  this  application,  I 
have  not  felt  at  liberty  to  allow  my  judgment 
to  be  pressed  upon  by  the  great  value  of  the 
particular  writ  applied  for,  or  the  propriety 
and  expediency  of  a  power  in  this  court  to  re- 
view the  judgments  of  the  Circuit  Courts,  in 
cases  affecting  the  litierty  of  the  citizen.  To 
all  that  has  been  said  concerning  the  preemi- 
nent ntllily  of  tfae  writ  of  habeat  eorpu$,  I 
readily  assent.  But  it  must  be  remembered, 
that  the  real  question  here,  is  not  whether  this 
great  writ  shall  be  freely  and  efficiently  used, 
but  whether  our  appell^  power  is  Ivge 
enough  to  extend  to  this  case.  The  Circuit 
Court  has  power,  upon  its  own  views  of  the 
law,  to  inflict,  not  only  imprisonment,  but  even 
tlie  punishment  *of  death,  without  up-  [*180 
pellate  control  by  this  conrt.  Bven  when  it  Is 
alleged  that  the  proceedings  of  a  circuit  court, 
by  which  a  citizen  is  imprisoned,  are  coram 
non  judiee  and  void,  its  judgment  is  final,  and 
no  relief  can  be  had  here,  by  writ  of  error  or 
appeal,  or  by  hadeas  corpua.  {Bx-parU  Wat- 
kin»,  8  Pet.,  198;  She-parU  Kearny,  7  Wheat., 
88.) 

Undoubtedly,  it  would  be  competent  for 
Congress  to  do,  in  cases  like  this,  what  it  has 
done  in  a  class  of  cases  somewhat  analogous. 
By  tfae  Act  of  August  39,  1843  (S  Stat,  at 
Large,  589),  when  the  subject  of  a  foreigu  gov- 
ernment is  imprisoned  for  an  act  done  under 
tfae  autfaority  of  tfaat  government,  and  a  writ 
of  habeaa  corpus  is  issued  by  a  judge  of  this 
court,  or  by  a  district  judge,  an  appeal  to  the 
Circuit  Court,  and  from  its  order  to  this  court, 
LB  expressly  dven. 

It  is  for  Congress  to  determine  whether  this 
class  ctf  cases  requires  the  same  privileges.  Un- 
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til  it  80  detennines,  I  must  give  my  deciston 
upon  our  jurisdiction,  as,  according  to  my 
judgment,  it  exists,  unaffected  by  the  consider- 
ation th&t  it  miebt  be  expedient  to  enlarge  it. 
My  opinion  is,  that  if  the  writ  prayed  for  were 
issued,  we  sbould  not  have  jurisdiction  to  in- 
quire ioto  the  cause  of  commitment  shown  by 
uie  petition,  and  consequently  the  writ  should 
be  refused.  I  give  no  opinion  upon  the  suffl- 
cieocy  of  the  cause  of  (he  commitment,  not 
deeming  It  to  be  judicially  before  us.  ■ 

Mr.  Juttiee  Nelson: 

The  application  for  tlie  arreet  and  delivery  of 
Thomas  Kaine  was  originally  made  on  the  req- 
uisition of  the  British  Consul,  resident  at  the 
port  of  New  York,  before  Joaeph  Bridgham, 
a  United  States  CommisMoner  for  the 
Sontbem  District  of  New  York.  A  warrant 
was  issued  and  the  arrest  made,  and,  on  the  re- 
turn before  this  officer,  an  examination  took 
p'ace  upon  a  charge  that  the  fugitive  bad  com- 
mitted an  assault,  with  intent  to  murder,  upon 
one  James  Balfe,  in  Ireland,  on  the  Sth  April. 

1851.  The  Commlsaioner,  upon  hearing  the 
ailwation  and  proofs,  adjudged  the  prisoner 
gui%,  and  ordered  that  he  be  commuted,  in 
pursuance  of  the  Treaty,  to  abide  the  order  of 
the  President  of  the  United  States.  A  petition 
was  then  presented  to  the  Circuit  Court  for  the 
Southern  District  of  New  York,  holden  by  the 
District  Judge,  for  a  writ  of  habeat  eorpug,  di- 
rectM  to  the  marslial,  to  bring  up  the  body  of 
the  prisoner;  and  also  a  certiorari  to  the  Com- 
missioner, to  bring  up  the  proceedings  that  had 
taken  place  before  him;  and  upon  a  full  re- 
view of  all  theae  proceedings,  on  the  9th  July, 

1852,  adjudged  that  the  commitment  and  de- 
tention were  for  sufflcient  cause,  and  ordered 
that  the  writ  of  habea*  eorpxu  be  dismissed,  and 
130*]  the  prisoner  be  *remanded,  and  contin- 
ued in  the  custody  of  the  marshal,  under  said 
commitment  On  the  17th  Julf,  cities  of 
these  proceedings  having  been  forwarded  to 
the  Department  of  State,  at  Washington,  the 
acting  secretary  issued  his  warrant  to  the  mar- 
shal having  the  custody  of  the  prisoner,  direct- 
ing that  he  be  surrendered  to  Mr.  Barclay,  the 
Bntidi  Consul,  or  to  any  other  person  or  per- 
sons duly  authorized  to  receive  the  fugitive 
and  transport  him  to  Great  Britain  for  trial. 
On  the  22d  July,  a  petition  was  presented  to 
me,  at  my  chambers,  in  Cooperstown,  on  be- 
half of  the  prisoner,  for  a  writ  of  haheas  eorptu, 
which  I  declined  allowing  until  the  whole  of 
the  proceedings  that  had  already  taken  place  in 
the  matter  were  laid  before  me.  Copies  of 
them  were  subsequeatty  furnished,  and,  upon 
an  examination,  being  estlsfled  that  the  Com- 
missioner had  no  jurisdiction  over  the  case,  I 
allowed  the  writ,  on  the  Sd  of  August,  return- 
able before  me,  at  my  chambers,  on  the  11th  of 
the  same  month,  and  which  return  was  made 
accerdiDgly.  As  the  case  was  one  in  which  I 
entertainea  a  different  opinion  from  that  of  the 
tribunals  before  whom  the  proceedings  had 
taken  place,  not  only  as  to  the  jurisdiction  of 
the  Commisdoner,  but  also  in  respect  to  their 
interpretation  of  the  Treaty  and  Act  of  Con- 
icress  passed  to  carry  it  into  effect;  and.  as  the 
questions  involved  were  of  considerable  inter- 
est of  themselves,  and  concerned  deeply  the 
two  nations  who  were  parties  to  the  Trnty,  on 


the  return  to  the  writ  I  entered  an  order,  di- 
recting that  the  case  be  heard  before  all  ihe 
judges,  at  the  commencement  of  the  next  tern 
of  this  court.  The  ease  has  now  been  beard  io 
f  uU  bench,  and  I  am  inclined  to  concur  with 
my  brethren,  that  we  cannot  entetfain  juriulie- 
tion  cf  it  upon  my  allowance  of  the  writ  snd 
adjournment  of  the  prooeedings  to  be  baud  Id 
this  court.  The  practice  is  a  familiar  one,  in 
the  proceedings  under  this  writ,  before  the 
King's  Bench,  io  England.  1  Burr.,  460. 
54S,  006;  Comyn's  Dl^st.  Haiea*  Corjnu,  Sd 
ed.:  Bl.  Com.,  181;  9  Ad.  &  Ell.,  781,  Letmord 
Wat*on'i  case,  and  which  furnished  the  pnoe- 
dent  for  that  adopted  by  me  in  this  case.  That, 
however,  is  an  original  proceeding;  and.  in 
cases  where  the  court  has  original  juriadictioB 
to  hear  and  determine  the  matters  upon  the  ^^ 
turn,  and  where  the  hearing  may  be  had  eittter 
before  one  of  the  justices,  at  (mambers,  or  in 
full  bench.  But,  according  to  U>e  settled 
course  of  decisions  in  this  court,  we  can  onl^ 
issue  the  writ,  and  entertain  jurisdiction  of  tlu 
matters  set  forth  on  the  return,  in  the  exerciK 
of  our  appellate  power.  ( Umt«i  8tate$  v.  Ham 
iUon.  8  Dall.,  17;  departs  Burford,  8  Cr.,448; 
Bt-parU  Ik^man  and  8Kartwout,  4  Id.;  Bt- 
parie  Kmmey,  7  Wheat.,  88:  Bx-parU  Wai 
kin*,  Z  Pet..  198;  7  id.,  668;  ExparU  MOager. 
5  How.,  189.)  And,  as  the  power  cannot  be 
exercised  by  one  of  the  ^justices,  at  [*131 
chambers,  there  may  be  ground  for  aoi^inc- 
tion  between  the  proceedfnKS,  under  the  writ, 
in  tills  court  and  in  the  King's  Bench.  The 
issuing  of  the  writ,  and  proceedings  before  me. 
at  chambers,  under  it,  must  undoubtedly  be  re- 
garded as  an  original  proceeding,  and  not  in 
the  exercise  of  an  appellate  power.  If  this 
conclusion  be  a  sound  one,  the  remedy  for  the 
defect  in  the  law  must  be  sought  in  Congress, 
who  can  make  provision  for  the  issuing  of  the 
writ  in  vacation  as  well  as  in  term,  in  all  cases 
where  this  court  possesses  jurisdictlfm  to  enter- 
tain proceedings  under  it.  The  right  of  the 
citizen  to  appeal  to  the  court  for  the  benefit  of 
this  great  writ,  io  case  of  an  ill^l  restraint  of 
his  liberty,  ou^bt  not  to  be  restricted  to  tbe 
time  of  its  sittmg;  but,  as  in  all  other  cases 
where  its  lurisdiction  may  be  exercised,  prori*- 
ion  shdula  be  made  for  instituting  the  proceed- 
ing in  vacation.  The  prisoner  has  now  pre- 
sented to  this  court  a  petition,  praying  for  s 
writ  of  habeat  eorpu»  to  be  directed  to  Ine  mar- 
shal, that  he  may  be  brouf^t  up,  together  wllli 
the  ground  of  his  commitment;  and.  also,  for 
a  certiorari  to  the  Circuit  Court,  to  bring  up 
the  proceedings  that  have  taken  place  io  thai 
<»urt,  which  disembarrasses  the  case  of  all  ex 
ceptions  to  tbe  form  of  the  app1i<sU(»i;  sod 
the  return  of  the  marshal  and  the  proceediDgs 
before  the  Circuit  Court  being  now  before  us, 
on  this  preliminary  motion,  by  the  agreemeDt 
nf  the  counsel,  the  case  is  in  a  situation  to  en- 
able us  to  express  an  opinion  upon  tbe  meriu. 
It  is  objected,  that  this  court  cannot  enlensia 
jurisdiction  of  the  case,  even  upon  the  petitioD. 
return  of  the  marshal,  and  of  the  proceeduigx 
before  the  Circuit  Court  to  the  eaUeran,  for 
the  reason,  it  appears,  as  supposed,  thst  tbe 
prisoner  is  held  in  confinement  under  the  war 
rant  of  the  commissioner,  and  not  under  the 
decision  and  order  of  tbeOircuit  Court;  thttlhi^ 
fXHirt  cannot  reach  and  review  the  proceedioi:* 
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liefon  the  commissioDer,  by  Tirtue  of  tbis  writ, 
in  the  exercise  of  its  appellate  power,  but  can 
only  reach  and  review  the  proceediDgs  and  or- 
tier  of  the  Circuit  Court;  and  as  theconfloe- 
ineot  of  the  prisoner  ia  not  under  or  in  pursu- 
BDce  of  the  order  of  that  court,  the  proceedings 
under  the  writ  here  would  be  a  nullity.  The 
itrat  case  bi  which  this  question  was  discussed 
u  Urge  by  counsel  and  by  the  C'>urt,  was  that 
ol  Ex-foTte  Bollman  ana  Steartwout.  They 
vme  ia  oonflnement  in  this  district,  under  a 
warrut  from  the  Circuit  Court,  upon  a  charge 
of  treason  against  the  United  Slates.  Two  ob- 
jections were  taken  to  the  power  of  this  court 
to  issue  the  writ  to  Mng  up  the  prisoners :  Ist, 
that  it  involTed  the  exercise  of  an  original  ju- 
risdictiOQ.  not  given  by  the  Constitution ;  and 
M,  that  if  it  was  the  exercise  of  an  appellate 
power,  it  was  not  within  the  14lh  section  of 
132*]  the  Judiciary  Act.  *wbich  alone  con- 
ferred the  auUiority  to  issue  this  writ.  Chief  Jua- 
lipe  Marshall,  who  delivered  the  opinion  in  that 
case,  admitted  the  power  could  not  be  exer- 
cised as  a  part  of  the  original  jurisdiction  of 
the  court;  but  held,  that  it  possessed  jurisdic- 
tion, as  an  appellate  power,  under  this  14(h 
section.  After  answeriqg  the  ailment,  that 
the  power  to  award  the  writ  was  limited 
that  section  to  causes  pending  in  this  court,  in 
which  it  was  necessary,  in  oraer  to  enable  it  to 
make  a  final  decision  in  the  case,  he  observed 
that  the  proviso  to  the  scntion  extended  to  the 
wbnle  of  it;  that  proviso  is  as  follows: 

That  writs  of  habeas  eorpm  shall  in  no  case 
extend  to  prisoners  in  jail,  unless  where  they  are 
in  custody  under  or  by  color  of  the  authority  of 
the  United  States,  or  are  committed  for  trial 
before  some  court  of  the  same,  or  are  necessary 
tobelm>ught  into  the  court  to  testify. 

Aud  that,  construing  the  seclion  with  refer- 
ence to  this  proviso,  the  power  of  the  court  to 
iwie  the  writ  extended  to  all  cases  where  the 
prisoner  was  restrained  of  bis  liberty,  under  the 
Buthoritjr  of  the  federal  government.  The 
Maine  principle  is  derived  from  that  section,  as 
stated  by  Mr.  Juttiee  McLean  in  Ex-parte 
ft»T,  8II0W..  103-105.  "The  power  given  to 
tbecourts."  he  observes,  "in  this  section  to  is 
sue  writs  of  *eire  facia*,  habeaa  corpus,  &c. ,  as 
regards  the  writ  of  fuibeati  corpus,  is  restricted 
by  the  proviso  to  cases  where  a  prisoner  is  in 
OBtody  under  or  by  color  of  the  authority  of 
the  United  States,  or  has  been  committed  for 
trial  before  some  court  of  the  same,  or  is  nec- 
mary  to  be  brought  into  court  to  testify.  This 
itsoclear."  he  oLmerves,  "from  the  language  of 
(be  section,  that  any  illustration  of  it  would 
>«eoi  to  be  uoocccssary.  The  words  of  the  pro- 
viso are  unambiguous.  They  admit  of  but  one 
CMutruction."  If  this  construction  of  the  sec- 
tion is  to  l)e  maintained  (and  the  case  ESx-parte 
BoUman  and  Swartuout  was  very  fully  and  de- 
liberately considered),  then  it  is  manifest  the 
power  to  issue  this  great  writ  for  the  security  of 
the  liberty  of  the  citizen  is  much  broader  than 
Iws  been  contended  for  on  behalf  of  the  prison- 
er in  the  case  before  us.  JIamilton's  case,  da- 
(Med  in  1795.  led  the  way  to  the  d<-ci«iou  in 
BiBman  and  Steartttout.  That  case  repudiates 
the  idea  that  the  power  to  issue  the  writ  i» 
Hniied  to  Instances  where  the  proceeding  is 
incillaiy  to  the  determination  of  a  suit  pend- 
ing.  Hamilton  was  in  jail  on  a  warrant  issued 
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by  the  District  Judge,  at  chambers,  upon  a 
charge  of  treason.  Chief  Juttice  Marshall,  in 
Ex  pyU  Tobias  WatkiM,  SPeters.  208.  observes 
that  in  the  case  of  BoUman  and  Swarttcout,  the 
habeas  corpus  was  awarded  on  the  same  princi- 
ple on  which  it  was  awarded  in  Hamilton's 
case;  and,  in  Eeparte  Kearney,  Mr.  Justice 
Story,  in  stating  the  points  in  the  case,  observes, 
"the  first  is  whether  or  not  *thi8  court  [*133 
has  authority  to  issue  a  habeas  corpus  where  a 
person  is  in  jail  under  the  warrant  or  order  of 
any  other  court  of  the  United  States."  And 
then  says,  "that  it  Is  unnecessary  to  say  more 
than  that  the  point  has  already  passed  in  rem 
judicatam  in  this  court.  In  the  case  of  BoUman 
and  Swartvxmt,  it  was  expressly  decided,  upon 
full  argument,  that  tbis  court  possessed  such 
authority,  and  the  question  has  ever  since  been 
considered  at  rest."  In  the  cose  of  Ex-parte 
WatJUns,  reported  in  7  Peters,  6(18,  there  is  a  still 
stronger  exercise  of  the  power  to  issue  thiswrit. 
In  that  case  the  prisoner  was  in  custody  of  the 
marshal  under  three  executions  regularly  issued 
out  of  the  Circuit  Court,  but  their  efficacy  had 
expired  by  the  neglect  of  the  marshal  to  bring 
in  the  body  on  the  return  day.  The  error  or 
wrongful  detention  lay  whoUy  with  the  mar- 
shal, and  yet  this  court  issued  the  habeas  corpus, 
and  discharged  the  prisoner.  The  case  stands 
upon  the  pnnciple  decided  in  HamUton's  case, 
and  in  BoUman  and  Swartwout,  that  the  writ 
may  issue  in  all  cases  where  the  prisoner  is  in 
custody  under  and  by  color  of  the  authority  of 
the  United  States.  In  the  case  Ez-partc  Mttz- 
ger,  the  prisoner  was  committed  to  the  custody 
of  the  marshal  by  the  District  Judge,  at  his 
chambers,  under  the  French  Treaty  of  extradi- 
tion. This  court  held  that  Ibey  possessed  no 
power  to  issue  the  writ  of  habeas  corpus,  inas- 
much as  the  order  of  commitment  had  been 
made  at  chambers  and  not  in  court.  This  case 
undoubtedly  stands  alone,  and  has  very  much 
narrowed  the  power  of  the  oottf  t  in  issuing  this 
great  writ  in  favor  of  the  liberty  of  the  citizen, 
from  that  repeatedly  asserted  in  previous  cases. 
But  I  do  not  propose  to  disturb  it.  For  the 
case  before  us  Is  within  the  doctrine  of  this 
case,  and  of  every  other  that  has  heretofore 
been  passed  upon  by  the  couri,  as  I  shall  pro- 
ceed briefiy  to  show.  The  fiabeas  corpus,  which 
was  issued  in  the  case  before  us,  by  the  court 
below,  to  the  marshal,  brou^t  up  the  body  of 
the  prisoner,  and  also  the  warrant  of  commit- 
ment, into  that  court,'  and  the  certiorari  to  the 
Commissioner  broufj^t  up  the  record,  or  tenor 
of  the  record  of  the  proceedings  before  him, 
upon  which  the  warrant  had  issued.  The  whole 
case,  therefore,  was  in  that  court.  And  pend- 
inff  the  examin^ion  or  hearing,  the  prisoner,  in 
allcases,  on  the  return  of  the  writ,  is  detained, 
not  on  the  original  warrant,  but  under  the  au- 
thority of  the  writ  of  habeas  corpus.  He  may 
be  bailed  on  the  return  de  die  in  diem,  or  be  re- 
manded to  the  same  jail  whence  he  came,  or  to 
any  otherplaceof  ^safekeeping  under  the  control 
of  the  court,  or  oflicer  issuing  the  writ,  and  by 
its  order  brought  up  from  time  to  time,  till  the 
court  or  officer  determines  whether  It  is  proper 
to  discharge  or  remand  him  absolutely.  The 
King's  Bench  may,  pending  the  hearing,  re* 
mund  to  the  same  prison  or  to  their  own,  the 
^Marsbalsea.  Tbeefficacy  of  theorigi-  r*l3-Jt 
nal  commitment  is  superseded  bv  this  writ  while 
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the  proceedings  under  it  are  pending,  and  tbe 
safe  keepiDg  of  tbe  prisoner  U  entirely  under 
tbe  authority  and  direction  of  the  court  issuing 
it,  or  to  wbicb  tbe  return  is  made.  (Bacon,  ti 
tlc^a^  GoTput.  B.  13:  5  Mod..  22,  The  King 
V.  Bethel;  Comvn,  title  Habeas  Corpu»:  I  Vent. . 
880,  846;  3  East..  156;  1  B.  &  Cr..  258;  4  B.  & 
A.,  295.)  Holt.  Ckuf  Jtittias,  observed,  in  The 
King  V.  Bethel,  wlien  a  man  comes  in  by  habecu 
corpu»,  by  the  power  of  tbe  court,  he  may  be 


bailed  to  appear  (to  die  in  diem,  till  tbe  caae  is  expense,  by  reason  of  the  great  extmt  of  oar 


corrected  none  of  tbe  errors  of  tbe  Comini«- 
eioncr,  if  any,  but  ctmllrmed  all  of  them,  and 
recommitted  the  prisoner  to  tbe  custody  of  tbe 
marshal.  It  has  been  argued  that  great  iBcm- 
venience  would  arise,  if  the  writ  of  Aofaoi  <w- 
pua  coulrl  issue  from'  this  court  into  any  part 
of  the  Union  to  bring  up  a  prisoner  on  a  peti 
tion  that  be  was  illegally  rcBtrnined  of  bis  liber- 
ty under  the  authority  of  the  United  States,  S" 
the  proceeding  must  be  attended  with  delay  aod 


determined,  and  then  be  may  be  remanded  to 
the  same  prison.  "By  the  petition  of  right," 
he  again  remarks,  "we  are  to  but  or  discHarge 
in  three  days,  but  when  we  hail  (that  is. 
indietn)&Dd  afterwards  remand  him,  it  is  no 
atcape.  for  the  entry  is  'remittitvr.'  and  that  is 
'  a  commitment  grounded  on  the  old  one." 

The  Circuit  Court,  in  the  case  before  us, 
after  reviewing  the  proceedings  on  the  return 
of  the  writ,  and  also  to  the  eertiorari.  arrived  at 
tbe  conclusion  that  they  were  regular  and  legal ; 
and,  to  use  its  own  words, 

"Accordingly  adjudges  that  the  commitment 
and  imprisonment  of  the  prisoner,  for  tbe  causes 
iu  the  return  to  the  habeat  corpu$,  in  the  case 
set  fortb,  are  aufflcient  cause  and  warrant  in 
law  for  bis  detention  by  tbe  marshal.  There- 
fore, it  is  ordered  by  tbe  court  that  tbe  writ, 
Ac.,  be  dismissed,  and  that  the  prisoner  be  re- 
manded, and  continued  in  the  custody  of  the 
marshal,  under  such  his  arrest  and  commit- 
ment by  the  aforesaid  process,"  meaning  the 
original  warrant  of  the  Commissioner. 

The  question  here  is,  whether,  upon  tbe  law 
govemiog  the  writ  of  habeat  atrpus,  and  to 
which  I  have  referred,  and  upon  this  judgment 
of  the  court,  the  prisoner  is  or  is  not  held  in 
confloement  under  the  order  of  the  Circuit 
Court.  If  he  is,  it  is  admitted  by  all  that  this 
court  has  jurisdiction  of  the  case,  and  is  bound 
to  revise  that  decision.  That  court  not  only 
adjudges  the  commitment  and  imprlsoDment 
lawful,  but  directs  tbe  primoer  to  be  remanded, 
which,  says  Holt,  Chief  JmHee,  is  a  commit- 
ment grounded  on  tbe  old  one;  and.  further 
(which  was  superfluous;,  the  order  directs  that 
he  shall  be  continued  in  the  custody  of  the 
marshal,  under  the  old  coramitmeot.  How  it 
can  be  said,  in  view  of  the  law  governing  this 
writ,  and  of  the  form  of  the  judgment  of  the 
court  below,  that  tbe  prisoner  ia  not  In  confine- 
ment under  that  judgment,  but  aimply  under 
the  process  of  the  Commissioner,  without  de- 
peudeDce  upon  that  judgment.  I  admit  I  am 
incapable  of  comprehending.  Bui  if  any  fur- 
ther authority  is  wanting  upon  this  question.  I 
will  refer  to  an  early  case  in  this  court,  Ex  parte 
Burford.  3  Cranch.  448.  That  was  a  comilr 
meat  by  magistrates  in  this  district.  The  case 
13fS*]  *wa3  reviewed  on  writ  of  habeas  eorjmit 
by  the  Circuit  Court,  and  the  prisoner  re- 
manded; afterwards,  a  writ,  issu^  from  this 
court,  bringing  up  the  prisoner,  and  also  the 
proc^ings  which  were  before  the  court  be- 
low. This  court  discharged  the  prisoner,  say- 
ing that  the  warrant  of  commitment  by  Ibe 
magistrates  was  illegal,  for  not  stating  the  cause 
of  commitment— that  the  Circuit  Court  had  re- 
vised tbe  proceedings  and  corrected  two  of  the 
emuB  of  the  magistrates  and  left  the  rest.  Tbe 
case,  in  principle,  is  not  distinguishable  from 
the  one  before  us.    Here  tbe  Circuit  Court  has 
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territory.  But.  It  must  be  remembered  that,  in 
the  case  of  a  right  of  property  involved,  de- 
pendent upon  the  laws  of  the  Union,  and  a  de^ 
cision  against  it.  the  party  against  whom  a  de- 
cision has  been  made  id  a  state  court,  however 
small  the  amount  in  controversy,  is  entitled  to 
a  writ  of  error  to  this  court,  to  bring  up  Ihp 
case  for  review,  by  the  25th  section  of  the  mme 
Act  in  which  thi8*14th  section  is  found.  Aad 
I  am  yet  to  learn  that  the  right  of  liberty  of  the 
citizen  is  not  as  dear  to  him,  and  entitlM  to  be 
guarded  with  equal  rare  by  tbe  Constilutinn 
and  laws,  as  the  right  of  property,  notwith- 
standing the  supposed  inconvenience.  Such  bis 
heretofore  been,  as  we  have  seen.the  opinion  b) 
this  court,  when  dealing  with  the  writ  in  qoes- 
tion ;  and  I  will  simply  add,  in  tbe  language  of 
Ohirf  Jtittifie  Denman.  in  the  case  of  the  Cana- 
dian prisoners,  "that  it  seems  to  me  that  we 
would  be  tampering  with  this  great  remedy  of 
the  subject,  tbe  writ  of  habeas ettrpus.  if  we  did 
not  say  that  we  would  abide  by  the  practice  we 
find,  and  deal  with  this  as  it  has  been  formerly 
dealt  with."  I  am  satisfied,  therefore,  that  thin 
court  has  jurisdiction  to  issue  the  writ  othahou 
corpuit,  to  inquire  into  the  legality  of  the  com 
milment  below;  and,  as  tbe  whole  case  ii  be 
fore  us  on  this  motion,  by  the  stipulations  of 
tbe  parlies,  shall  proceed  to  an  examination  of 
the  question^  raised  upon  the  merits. 

It  may,  I  think,  be  assumed,  at  Ibis  day.  a* 
an  undoubted  principle  of  thisgovemment,tliit 
its  judicial  tribunals  pomem  no  powertoannt, 
and  surrender  to  a  for^gn  country,  fuj^tiTes 
from  justice,  except  as  auihorizea  by  tret^ 
stipulations,  and  Acts  of  Congress  passed  in 
pursuance  thereof.  Whether  Congress  could 
confer  (he  power  independently  of  a  treaty,  is  a 
•question  not  necessarily  involved  in  lbi8[*136 
case,  and  need  not  be  examined.  If  it  was,  as 
at  present  advised,  I  «m  f  roe  to  say  that  I  have 
found  no  such  power  in  any  article  or  clauseof 
tbe  Constitution,  delegated  to  that  body  by  tbe 
people  of  tbe  States.  It  belongs  to  the  treaty 
making  power,  and  to  that  alone,  and  its  exer- 
cise is  depKndent  upon  the  Executive  Depart 
ment,  with  the  concurrence  of  twotbirds  of  the 
senators,  and  such  I  think  has  been  the  piacti 
cal  construction  given  to  the  Constitution  sinre 
the  foundation  of  ths  government.  We  mn* 
look,  therefore,  to  the  provisions  of  Ihe  TreaQ" 
with  Great  Britain,  and  tbe  Act  of  Congress 
passed  in  pursuance  thereof,  for  the  authorilr 
to  be  exercised  bylhejudiciarj-  in  tbesurrender 
of  the  alleged  fugitive  in  question,  and  by  these 
provisions  and  Act,  ascertain  and  determioe 
whether  or  not  the  proceedings  in  the  tribnaali 
below,  who  have  ordered  a  surrender,  are  in 
conformity  with  them,  and  warranted  by  I""- 
By  the  Treaty,  "  it  is  agreed  that  the  Unitwf 
States  and  Her  Britannic  Majesty,  shall,  upon 
mutual  requisitions  by  them,  or  their  ministciv.' 
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officen  or  aathorities,  respeclively  made,  de- 
liver ap  to  justice  all  persons  who,  heine 
charged  with  the  crime  or  murder,"  &c. ;  "and 
the  reqiective  judges  and  other  magiBtrates  of 
tlielffogovernmeDts  shall  have  power,  juris- 
dictioD  and  authority,  upon  complaint,  made 
uader  oath,  to  issue  a  warrant  for  the  appre- 
bewdoD  of  the  fugitive,"  &e. 

In  the  case  before  us,Her  Britannic  Majesty's 
Consul  at  the  port  of  New  York  made  a  requi- 
sition aud  coniplaint,  before  one  of  the  United 
Ststes  Commissioners,  ag^nst  the  fUj^ilive  in 
question — upon  which,a  warrant  was  issued  and 
t  Wariest  made,  and  after  an  examination  into 
the  char^,commltted,  for  the  purpose  of  being 
ourreodwcd  No  demand  was  made  upon  this 
(inveniment.  by  the  government  of  Great  Brit- 
ain, claiming  the  surrender.  This  govemmenl 
wsB  passed  by,  and  the  requisition  made  by 
the  Consul,  directly  upon  the  magistrate,  on 
the  giound,  as  contended  for,  namely:  that  the 
QHiBent  or  authoritv  of  the  Executive  is  unneC' 
emrj  to  warrant  the  institution  of  the  proceed- 
ings; and,  in  support  of  their  propriety  and 
regularity,  the  position  is  broadly  taken, 
tad  without  which  the  proceedings  cannot 
be  upheld,  that,  according  to  the  true  inter- 

B relation  of  the  Treaty,  any  officer  of  Great 
ritaio,  trawever  infenor,  properly  represents 
the  Bovereign  of  that  country,  who  may 
cbooee  to  prosecute  the  alleged  fugitive  in  mak- 
ing the  requisition,  and  is  entitled  to  the  obe- 
dieoce  of  the  judicial  tribunals  for  that  pur- 
pose, and  if  sufficient  evidence  is  produced  be 
fnre  them,  to  arrest  and  commit,  that  a  sur- 
render may  be  made;  and,  that  in  this  respect, 
Mich  ortlcer  is  put  on  the  footing  of  any  of  the 
prosecuting  officers  of  this  government,  who 
137*1  are  'authorized  to  institute  criminal 
pnceedlogs  for  a  violation  of  its  laws;  that  the 
coantry  is  open  to  him.  throughout  the  limits 
o[  the  Union,  and  the  judicial  tribunals  bound 
to  obedience  on  his  requisition  and  proofs,  to 
make  the  arrest  and  commitment.  This  is  the 
lament.  Now,  upon  recurring  to  the  terms 
of  the  Treaty  it  will  be  seen,  I  think,  that  no 
Hich  stipulations  were  entered  into,  or  in- 
tended to  be  entered  into,  by  either  gov- 
«rDiDent,  or  any  authority  conferred  to 
justify  such  a  proceeding.  The  two  nations 
i^ne,  that  upon  "mutual  requisition  by  them, 
or  thdr  oftlcers  or  authorities  respectively 
made" — that  is,  on  a  requisition  made  by  the 
one  government,  or  by  its  ministers  or  officera 
prt^rly  authorized,  upon  the  other — the  gov- 
ernmeDt  upon  whom  the  demand  is  thus  made 
thail  deliver  up  to  justice  all  persons  charged 
with  the  crimes,  as  provided  in  the  Treaty,  who 
i^iail  have  sought  an  asylum  within  her  terri- 
tories. In  other  words,  on  a  demand,  made 
by  the  aatliority  of  Great  Britain  upon  this 
pjTBTnment,  it  shall  deliver  up  the  furtive; 
and  M  in  respect  to  a  demand  by  the  autnority 
of  Ibis  government  upon  her.  This  is  the  exact 
Mipulation  entered  into,  when  plainly  inter- 
preted. It  is  a  compact  between  the  two  na- 
tions io  respect  to  a  matter  of  national  concern 
—the  puishment  of  criminal  offenders  against 
ibeir  laws— and  where  the  guilty  party  could 
Retried  and  punished  only  within  the  jurisdic- 
lioD  whose  laws  have  been  violated.  The  duty 
Of  obligation  entered  Into,  is  the  duty  or  obli- 
jstioB  of  the  respective  nations,  and  each  is 
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bound  to  see  that  it  is  fulfilled,  and  each  is  re- 
sponsible to  the  other  in  case  of  a  violation. 
When  the  camsfaderig  occurs,  the  requisition 
or  demand  must  be  made  by  the  one  nation  u]i- 
on  the  other.  And  upon  our  system  of  govern- 
ment, a  demand  upon  the  nation  must  1^  made 
upon  the  President,  who  has  .charge  of  all  its 
foreign  relations,  and  with  whom  only  foreign 
governments  are  authorized,  or  even  permitted, 
to  hold  any  communication  of  a  nationnl  con- 
cern. He  alone  is  authorized,  by  the  Constitu- 
tion, to  negotiate  with  foreign  governments, 
andentei  into  treaty  obligations  binding  upon 
the  nation;  and,  in  respect  to  all  questions  ari>- 
ing  out  of  these  obligations,  or  relating  to  our 
foreign  relations,  in  which  other  governmeni-i 
are  interested,  application  must  be  made  to 
him.  A  requisition  or  demand,  therefore,  - 
on  this  government,  must,  under  any  treaty 
stipulation,  be  made  upon  the  Executive,  anil 
cannot  be  made  through  any  other  department . 
or  in  any  pother  way.  Judge  Marsbait,  in  his 
celebrated  argument  in  the  case  of  JoneUhan 
BodhtTU,  who  was  demand^  by  Great  Britain, 
under  the  Treaty  of  1795,  and  from  which  this 
part  of  the  Treaty  of  1842  was  taken  almoht 
rerbatim,  speaking  of  the  requisition  in  that 
case,  ol)serveB: 

*"  That  the  case  was,  in  its  nature,  a  [*13H 
national  demand,  made  upon  the  nation.  Th<! 
parties  "were  the  two  nations.  They  cannot 
come  inlocourt  to  litigate  their  claims,  nor  can 
a  court  decide  on  them.  Of  consequenre,  ibr 
demand  is  not  a  case  of  judicial  cognizance." 
He  further  observes,  that  "the  President  is  the 
sole  organ  of  the  nation,  in  its  external  rein 
tloDs,  and  its  sole  representative  witn  foreign 
nations.  Of  consequence,  the  demand  of  a  for 
eign  nation  can  only  be  made  on  him."  Again, 
he  says:  "  The  department,  which  is  intrustcil 
with  the  whole  foreign  inlercourHe  of  the  nn 
tion,  with  the  negotiations  of  all  treaties,  with 
the  power  of  demanding  a  reciprocal  perform 
ance  of  the  article,  which  is  accountable  to  th<- 
nation  for  the  violation  of  its  engagements 
with  foreign  nations,  and  for  the  consequenct-«i 
resulting  from  such  violation,  seems  the  proper 
department  to  l>e  intrusted  with  the  execution 
of  a  national  contract,  like  that  under  consideni 
tion." 

The  idea  of  a  requisition  of  a  foreign  nation 
upon  the  judiciary  of  another,  mucb  more  upon 
the  humble  magistrate  of  another,  demanding', 
as  of  right,  the  fulfillment  of  treaty  obligationfi, 
is  certainly  novel,  and  one  that  I  would  not 
willingly  attrilmte  to  Ihe  distinguished  men 
who  negotiated  this  one,  nor  to  the  govern- 
ments that  ratified  it.  So  extraordinary  an  in- 
terpretation ouglit  not  to  be  given  to  Ihe  instm- 
raent,  unless  upon  the  plainest  and  most  im 
perative  tertns.  It  does  great  injustice  to  botli 
nations.  The  proceedings,  con.«cquent  upon 
it,  compromit  the  character  and  dignity  of  the 
one  making  the  demand,  and  are  disrespectful 
to  the  other,  and  may  be  dangerous  to  the  lib- 
erty of  the  citizen.  The  record  before  us 
shows,  that  a  requisition,  with  due  sulemnity. 
was  made  upon  the  commissioner,  in  this  case, 
by  Her  Britannic  Majesty'sfrovernment, through 
her  Consul,  and  seems  to  imply,  that  the  mag- 
istrate is  10  act  under  the  power  and  authority 
of  thai  government,  rather  than  in  obedience 
to  the  laws  of  his  own;  and  Uiat  a  refusal  to 
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act  would  be  a  contempt  of  that  authoiity.and 
of  the  eaMnfeederit  of  a  treaty  obligation.  If 
any  furifaer  argumeDt  was  wanting  for  the  in- 
terpretation of  the  Treaty  for  which  I  am  con- 
tending, I  might  refer  to  that  given  by  the  au- 
tl]ority  of  G-reat  Britain,  in  proridiog  by  Act 
of  Parliament  for  carrying  it  into  execution  on 
her  p%Tl. 

By  the  6th  and  7th  Victoria,  chapter  76,  it  is 
enacted,  "That,  In  case  a  requisition  shall  at 
any  time  be  made  by  the  authority  of  the 
Usited  States,  in  pursuance  of,  and  according 
to  the  said  Treaty,  for  the  delivery  of  any  per- 
son charged  with  the  crime  of  murder,  &c. ,  it 
shall  be  lawful  for  one  of  Her  Majesty's  princi- 
pul  Secretaries  of  State,  or,  in  Ireland,  for  the 
Chief  Secretary  of  the  Lord  Lieutenant  of  Ire- 
1 ISQ*]  land,  and  in  any  *of  Her  Majesty's  colo- 
nies or  pfissessions  abroad,  for  the  officer  ad- 
minlBtering  the  govemaient  of  aor  such  colony 
or  possession,  by  warrant  under  his  hand  and 
seiil,  to  signify  that  such  requisition  has  been 
so  made,  and  to  require  all  justicesof  the  peace, 
and  magistrates  and  ofHcers  of  justice,  within 
the  several  jurisdictioDs,  to  govern  themselves 
accordingly,  &c. ;  and  thereupon  it  shall  be  law- 
ful for  any  justice  of  the  peace,  &c.,  to  ex 
amine  upon  oath  any  person  or  persons,  loach- 
inz  (he  charge."  &c. 

Noff,  it  will  be  seen  that,  according  to  the 
iiitrepretalioB  given  to  the  Treaty  by'  Great 
Britain,  the  requisition  for  the  delivery  of  the 
fugitive  must  be  made  by  the  President  upon 
that  govemoieat,  and  its  Warrant  obtained,  be- 
fiire  any  magistrate  within  her  domlalon  is 
authorized  to  act  in  the  matter.  The  Act  of 
Parliament  deals  with  the  Treaty  as  regulating 
a  matter  of  natluoal  concern,  and  in  respect  to 
wliich  both  nations  must  act  in  carrying  into 
executon  its  siipulaltons ;  and  it  is  only  after 
both  have  acted,  and  au  authority  obtiUned  for 
the  surrender,  that  the  ^wer  of  the  judiciary 
can  be  called  into  requisition.  I  am  satisfied 
this  is  a  sound  interpretation  of  its  provisions, 
aud  is  one,  white  it  secures  the  punishment  of 
the  offender,  guards  the  citizens  and  subjucts  of 
tlie  respective  countries  against  any  abuse  of 
the  power.  While  its  exercise  is  thus  kept  un- 
der the  supervision  and  control  of  the  two 
govemments,  there  can  be  no  danger  of  its  be- 
ing perverted,  to  the  purposes  of  private  malice 
and  revenge,  which  migiit  justly  be  apprehend- 
ed, if  left  lo  the  unrestrained  discretion  of 
llie  subordinate  officers  of  either.  The  con- 
struction against  which  I  am  contending, 
would  refer  the  execution  of  the  Treaty  to  the 
hubordinate  and  Inferior  agents  of  bntli  govern- 
ments, so  far  as  the  surrender  of  the  fugitive, 
oil  our  part,  is  concerned ;  for.  as  I  understand 
tliat  conslruction,  any  subordinate  olBccr  of 
Great  Britain  may  make  the  requiuition  direct- 
ly upon  the  magistrate,  for  the  apprehension 
mid  committal;  and.  upon  such  commitment 
being  communicated  to  the  government,  the 
Secretary  of  Stale  issues  his  warrant  that 
the  primmer  be  delivered  to  tlic  Brilisii 
authorities.  And,  as  I  am  advised,  that  de- 
partment decided,  in  the  case  t)efore  us,  that 
tile  government  would  not  go  behind  tlie  de- 
cis-ion  of  the  Commissioner,  adjudging  the 
prisoner  guilly.  Thus,  the  whole  of  the  pro- 
ceeding in  the  exercise  of  this  high  and  deli- 
fMte  power,  if  the  reqtdsltion  of  the  President, 
SCO 


In  the  first  place,  is  dispensed  with,  would  pass 
out  of  the  hands  and  .beyond  the  control  of  the 
government.  This  seems  to  be  the  resoU  of  the 
American  interpretation  of  the  Treaty,  Rou^t 
lo  be  established.  It  has  t>een  argued  that,  in 
Metzger't  case,  in<  which  demand  was  made  by 
French  government,  under  the  Treaty  of  No- 
vember 9. 1843,  the  Executive  *decliDed[*140 
to  act  until  an  applicatioa  had  been  made 
to  the  judiciary,  and  that  this  constructk>o  mu 
sanctioned  by  the  court  in  that  case.  The 
Treaty,  in  express  terms,  requires  the  requisi- 
tion to  be  made  through  the  diplomatic  agents 
of  the  respective  govemments;  but  that  the 
surrender  shall  not  be  made  until  the  crime  is 
established  according  to  the  laws  of  the  coun- 
try in  which  the  fugitive  is  found.  In  that 
case,  the  requi^tion  was  made  upon  the  Exec- 
uUve  by  the  diplomatic  agent  of  France,  who 
was  re^rred  to  the  judiciary.  The  applicatioa 
to  the  judiciary,  therefore,  was  with  ttie 
prolmtioo  of  this  government.  How  formal 
it  was  given,  does  not  appear  in  the  case.  The 
same  practice  was  adopted  by  the  Executive 
in  the  case  of  JoiuUhan  Robbtns.  There,  on 
the  lequi^titm  made  by  Great  Britain  upon  the 
President,  he  referred  the  case  to  a  Judge  of 
the  District  Court  of  the  United  States,  to  in- 
quire into  the  facts  and  determine  whether  or 
not  he  was  fruilty  of  the  offense  charged  sf^nst 
liim.  And  it  is  upon  this  cwnstnictjon,  given 
lo  the  Treaty  of  1795,  upon  which  all  our  sub- 
sequent treaties  of  extradition  seem  to  iiave  been 
drafted.  The  power  to  surrender  is  not  ran- 
fided  exclusively  to  the  Executive  under  the 
Treaty  in  question,  nor  was  it  under  the 
Treaty  of  1795.  On  the  requisilion  being 
made,  if  the  President  is  satisfied,  upon  tlw 
evidence  accompanying  it,  that  a  proper  caae 
is  presented  for  an  inquiry  into  the  crime 
charged,  the  authorities  claiming  the  fugitive 
are  referred  to  the  judiciary ;  and  then,  it  la  the 
duty  of  the  courts  or  judges  to  act  and  to  take 
the  proper  steps  for  the  arrest  and  inquiry. 
The  Executive  alone  possesses  no  authority, 
under  the  Constitution  and  laws,  to  deliver  up 
to  a  foreign  power  any  person  found  within 
the  Plates  of  this  Union,  without  the  inlerveti- 
tion  of  the  judicially.  The  surrender  is  fouoded 
upon  an  alleged  crime,  and  the  judiraary  is  the 
appropriate  tribuoul  to  inquire  into  the  dia^ 
It  has  also  been  urged  that  great  inconvenlemre 
may  exist  in  the  pursuit  and  apprehension  of 
fugitives  upon  the  construction  conteotedror. 
in  consequence  of  the  extended  frontier  Use 
between  the  two  countries,  as  much  time  will 
\»  consumed  in  maUog  Ibe  requisition  upon 
the  President.  This  may  be  so;  but  I  naDoi 
agree  that  a  sound  oonstructlon  of  the  Treaty, 
and  one  which  affords  nothing  more  than  a 
Just  protection  to  the  personal  lilieny  of  the 
citizen  against  the  abuse  of  power,  shall  be 
made  to  yield  lo  the  suggestions  of  convenience : 
for,  although  the  prisoner  before  us  may  be  a 
foreigner,  and  even  may  bo  a  fit  bubject  to  be 
given  up  to  the  subordinate  and  irresponrible 
agents  of  the  government  claiming  hioi,  atiU. 
it  is  not  to  be  denied  that  the  same  power,  diiu 
attempted  to  be  exercised  by  them,  io  this  hi- 
stance,  is  equally  applicable  lo  any  citizen  vi 
*tlie  country  upon  a  likecomplaint;  and  [*141 
besides,  under  our  system  of  laws  and  prioci- 
ples  of  government,  so  far  as  respects  perstHial 
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Kcorit;  and  personal  freedom,  I  know  of  no 
ditfinction  b^ween  the  citizen  and  the  alicD 
wbo  bu  floiubt  an  asylum  under  them.  I 
wU  limjAy  acra,  that,  according  to  the  Act  of 
6tb  and  7lh  Victoria,  already  referred  to,  carry- 
iog  into  dtect  thia  Treaty,  the  indulgence  of 
SDj  tuch  conreoience  in  its  execution  is  re- 
garded as  too  dangerous  to  the  subjects  of  that 
government  reeiding  within  its  dominions,  on 
the  other  side  of  this  extended  boundary.  The 
Treaty,  after  providing  for  the  requisition  of 
ihe  one  {coramment  upon  the  other,  for  the 
Himaider,  then  provides  that  the  leBpecliTe 
judges  and  other  magistrates  of  the  two 
goremments  shall  have  power,  jurisdiction 
and  authority, upon  complaint  made  under  oath, 
to  iMue  a  warrant  for  the  apprehension  of  the 
fugitive.  After  the  requisition  has  been  made 
upon  the  President,  the  organ  of  the  sovern- 
ment  as  noanis  our  foreign  relaticms,  and  his 
authority  ooiained,  the  means  are  thus  provided 
fw  [Hocuring  the  surrender.  An  application 
istlKDmade  to  tbe  judiciary  of  the  country, 
not  upon  tne  requieition  of  the  foreigo  govern- 
ment, but,  as  in  ail  other  casef,  upon  the  au- 
tUorityof  its  own — and  the  warrant  issued  in 
pufBuance  of  such  application,  runs  in  the  name 
of  tlw  President  of  the  United  States.  The 
Act  of  Congreia,  Msaed  to  carry  our  treaties  of 
Eitndltion  into  effect,  and  of  course  thia  one 
among  others,  takes  up  the  subject  at  this 
stiae  of  the  proceedings,  and  designates  the 
jumcial  officers  who  are  authorized  to  act,  and 
prescribes,  in  general  terms,  the  steps  to  be 
pareued  in  the  arrest,  tbe  examination  of  the 
criminal  chai^ge  and  final  ctnnmitment  for  the 
sutTeader,  if  evidence  of  the  criminality  is 
found  BufScient.  There  is  no  necessary  dis- 
cfcpancy  between  the  provisions  of  thia  Act  and 
ibe  Tieaty.as  the  rf qubition  of  the  one  govern  • 
Btent  upon  tbe  other  is  not  attempted  to  be 
regulated  or  defined,  but  is  left  as  regulated  by 
tbe  terms  of  that  instrument.  The  provisions 
of  the  Treaty  must,  therefore,  be  resorted  to  for 
the  purpose  of  ascertaining  how  that  requisi- 
Uoa  shall  be  made.  I  have  already  ezpluned 
my  interpretation  of  them  and  need  not  repeat 
it.  The  judicial  officers  designated  in  the 
Treaty,  and  upon  whom  jurisdiction  is  con- 
ferred, are  "the  respective  judges  and  other 
msgistrateof  the  two  governments."  Tbe  Act  of 
Cangrcas  in  carrying  out  thia  provision,  desig- 
oaXat  the  Justices  of  the  Supreme  Court,  the 
Judges  of  the  several  District  Courts  of  the 
United  States,  the  Judges  of  the  several  State 
Uiurta,aod  Commissioners  specially  authorized 
»  to  do,  by  any  of  the  courts  of  tbe  Uoited 
Stales.  The  terms  "  other  magistrates  of  the 
two  governments,"  are  quiie  indefinite  and 
diOlcult  in  their  application  by  judicial  con- 
142*j  stroction.  In  an  enlarged  sense,  *thev 
might  unbrace  all  the  United  tStates  Oommis- 
siooers  appointed  by  tbe  Circuit  Court,  who, 
under  tbe  Act  of  Congress  of  the  23d  of  August, 
1842,  are  authorized  to  arrest  persons  for  crimes 
agaiDst  tbe  United  Stales,  and  imprison  or  bail 
ibe  tame;  and,  also,  all  tbe  justices  of  the 
peaoe  of  the  several  States,  upon  whom  like 
power  is  conferred  by  the  SSd  section  of  the 
Judiciaiy  Act  of  17SU.  I  can  hardly  suppose 
dat  the  distinguished  citizen  who  repn»ented 
ihisgoveminent  in  the  negotiation  of  the  Treaty, 
or  tbe  President,  under  whose  auporvldon  it 
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was  entered  into,  contemplated  the  exercise  of 
so  high  and  delicate  a  power  over  tbe  rights 
and  liberty  of  the  citizen,  by  so  numerous  a 
body  of  the  magistracy  of  the  country.  But, 
be  this  as  it  may.  Congress,  in  providing  for 
the  execution  of  the  Treaty,  has  declared  who 
shall  constitute  those  "other  magistrates,"  be- 
fore whom  the  application  maybe  made  for 
tbe  arrest  and  examination,  and  have  confined 
tbe  juriedictioD,  in  this  respect,  to  the  Judgt^ 
of  the  several  State  Courts,  and  Comralssioners 
specially  authorized  by  the  couHs  of  the  United 
States,  for  the  performance  of  that  duly.  The 
proviidon  necessarily  excludes  tbe  great  body 
of  the  state  magistrates  and  of  United  States 
Commissioners,  possessing  general  power  to 
arrest  and  commit  for  offennes  against  tbe 
United  Statep.  and  is  in  no  respect  in  conflict 
with  any  clause  in  the  Treaty,  but  in  harmony 
with  it,  and  in  furtherance  of  a  proper  and 
discreet  exeinitkm  of  its  stipulations. 

It  has  been  argued  that,  admitting  the  state 
magistrates  to  possess  no  power  untlcr  tbe  Act 
of  Congress  passed  to  car^  the  Treaty  into  ef- 
fect, yet  that  Act  confers  the  power  upon  tbe 
body  of  United  States  Commissioners,  author- 
ized to  arrest  and  commit  for  crimes  against 
the  United  States,  under  the  Act  of  IBi^.  A 
slight  attention  to  the  provisions  of  the  Act,  1 
thuk,  will  refute  any  such  conclusion.  Tlie 
1st  section  confers  the  exercise  of  the  power  un- 
der the  Treaty,  upon  the  Judgesof  tbe  Federal 
Courts,  and  of  the  State  Courts,  and  upon 
"Commissioners  authorized  so  to  do  by  any  of 
,  the  courts  of  Ihe  United  States; "  and  -tbe  (tth 
section  provides,  "  That  it  shall  be  lawful  for 
the  courts  of  the  United  States,  or  any  of  them, 
to  authorize  any  person  or  persons  to  act  as  a 
commissioner  or  commissioners  under  tbe  pro- 
visions of  this  Act;  and  Ihe  doings  of  such  per- 
son or  persons  so  authorized  in  pursuance  of  any 
of  the  provisiuDH  aforesaid,  shall  be  good  and 
available  to  all  intents  and  purposes  whatever. " 

Taking  these  two  provisions  together,  and 
construing  them  as  part  of  a  regulation  pre- 
scribed by  law  for  carrying  tbe  Treaty  into  ef- 
fect, I  think  it  plain  that  a  commissioner,  com- 
petent to  act  in  tbe  matter,  must  be  specially 
appointed,  or  authorized  by  "the  Fed-  [*14i» 
eral  Courts  for  tbat  purpose.  Tbe  first  section 
confines  the  exercise  of  the  power  to  Commis- 
sioners thus  specially  authorized  to  perform 
tbis  duty;  and  the  sixth  provides  for  tbe  ap- 
pointment of  them,  and  declares  that  their  do- 
ings In  the  premises,  in  conformity  with  law. 
shall  be  good  and  valid.  How  it  can  be  said 
tbat  tbe  exercise  of  a  power  thus  guarded  and 
restricted,  both  in  the  grant  and  in  tbe  appoint- 
ment,  is  conferred,  also,  upon  a  body  of  offi- 
cers appointed  under  a  different  act,  and  for 
other  special  and  limited  duties,  I  admit  is 
beyond  my  comprehenuon.  But  it  is  urged 
that  if  the  Act  of  Congress  cannot  be  construed 
as  conferring  the  power,  it  may  bo  derived  from 
tbe  appointment  of  this  Commissioner,  under 
a  rule  of  the  Circuit  Court  of  tbe  United  States, 
adopted  in  January,  1851.  That  rule  provides 
that  the  clerk  of  the  Circuit  Court  and  of  the 
District  Court,  and  their  deputies  (the  Commis- 
sioner in  question  being  a  deputy  of  the  Clei'k 
of  the  District  Court),  shall  be  ex  officio  Coin- 
missiooer  of  the  Circuit  Court;  and  shall  be 
authorized  to  execute  all  the  powers,  and  per- 
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form  alt  the  duties  conferred  by  Beveral  Ada 
of  Confcreas,  enumerating  them,  hut  of  which 
the  Act  of  1848.  the  one  in  question,  is  not  in- 
cluded, "  or  of  Boy  Act  of  Congresa  having  re- 
lation to  such  Commissioners,  and  tbtAr  duties 
or  powers."  These  officers,  thus  appointed  by 
the  Circuit  Court,  are  authorized,  by  the  sev- 
eral acta  enumerated,  to  talte  affidavits  and  bail 
in  civil  cases;  and  to  arrest  and  commit  for  of- 
fenses against  the  United  States,  and  the  latter 
clause  of  tiie  rule  provides  for  the  performance 
of  any  other  duties  that  may  be  conferred  upon 
them  by  any  other  Acta  of  Congress.  Now,  it 
is  apparent,  unless  it  caa  be  uiown  that  the 
Act  of  1848  confers  the  power  to  act  under  the 
Treaty  in  the  extn-diiion  of  fueilives  upon 
theoe  officers,  this  clause  in  the  rule  has  no  ap- 
plicalion  to  the  case;  and  that  no  such  power 
has  been  conferred  by  that  Act,  if  I  am  not 
greatly  miMaken,  has  been  already  demon- 
strated. The  rule  of  the  court  adds  nothing  to 
the  areument  in  favor  of  the  power,  as  that 
depends  upon  the  Act  of  Congress  which  pro- 
vides for  caxrying  the  Treaty  into  eflFect,  and 
which  confers  the  power  only  upon  CoromiB- 
sioners,  specially  appointed  by  the  Federal 
Courts  for  this  purpose.  The  Treaty  provides 
that  the  arrest  of  the  alleged  fugitive,  and  com- 
mitment for  the  purpose  of  a  surrender,  ahall 
be  made.  "  upon  such  evidence  of  criminality 
as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  uiall  be  foimd, 
would  justify  his  apprehension  and  commit- 
ment for  trial,  if  the  crime  or  offense  had  there 
been  committed." 

The  Act  of  Congress  makes  no  pravldon  on 
this  subject,  except  as  it  respects  the  admisM- 
144*]  bilily  of  a  species  of  evidence  *which 
will  be  Doliced  hereafter.  The  laws  of  New 
York,  therefore,  are  to  govern  and  regulate  the 
judge  or  committsioner  in  hearine  nnd  deter- 
mining the  criminality  of  the  prisoner,  ai(  he 
was  found  in  that  jurisdiclion.  This  would  be 
so  even  without  the  specific  provision  of  the 
Treaty,  as  the  only  mode  of  proceeding,  in  sum- 
mary criminal  proceedings  before  the  federal 
magislrateH,  is  according  to  the  pracUco  before 
the  state  magistrates  in  analogous  cases.  The 
thirty-third  section  of  the  Judiciary  Act  of 
1789.  expressly  provides  that  summary  pro- 
ceedings against  persons  for  crimes  committed 
against  the  United  States,  ^all  be  agreeably  to 
the  usual  mode  of  process  against  offenders  in 
the  state  in  which  he  may  be  found.  I  am  not 
aware  of  any  other  Act  of  Congress  on  the  sub- 
ject. This  accords  with  the  construction  given 
to  the  Treaty  in  the  Act  of  Parliament,  6th  and 
7lh  Victoria,  which  requires  the  production  of 
such  evidence  as.  according  to  the  laws  of  that 
part  of  Her  Majesty's  dominions  where  the  pris- 
oner is  found,  would  justify  his  apprehension 
and  committal  for  trial.  If  the  crime  had  been 
there  committed.  According  to  the  laws  of 
New  York,  regulating  these  summary  proceed- 
ings, in  criminal  cases,  evidence  is  heard,  as 
well  on  behalf  of  the  accused  as  against  him,  and 
should  liave  been  so  heard  in  this  case.  The  3d 
section  of  the  Act  of  Congress,  to  carry  Into  ef- 
fect the  Treaty,  provides  that  on  the  hearing 
upon  the  return  of  the  warrant  of  arrest,  "cop- 
iesof  Uie  depositions  upon  which  an  original  war- 
rant in  any  such  foreign  country  may  nave  been 
granted,  under  the  hud  oC  the  person  or  per- 


sons issuing  such  warrant,  and  attested  upon 
the  oath  of  the  party  producing  them,  to  be 
true  copies  of  the  original  deponlions,  may  \» 
received  In  evidence  of  the  eriminali^  of  the 
person  so  apprehended." 

This  species  of  evidence  is  exceedingly  loose 
and  unsatisfactory,  in  any  aspect  in  wbidi  it 
can  be  viewed ;  but  certainly  it  cannot  be  cbsr 
aclerized  as  evidence  of  any  descriptifui,  uolesi 
it  appears  that  the  magitfrate  in  the  foreign 
country  taking  the  depositions  and  issuing  the 
warrant,  had  jurisdiclion  of  the  case,  and  wk« 
competent  to  perform  these  acts.  Unless  the 
authority  exists,  the  acts  are  coram  non  jvdiee. 
and  void.  And  the  rule  is  universal.  Uiat  in 
the  case  of  magistrates,  or  other  persons  of  lim- 
ited or  special  jurisdiction,  any  party  setting  up 
a  right  or  title  under,  and  by  virtue  of.  meir 
acts  or  proceedings,  must  first  show  afflrma' 
tlvely  that  Uiey  ponessed  jurisdiction  or  au- 
thority to  act  in  Uw  matter.  The  ^urisdictiMi 
is  never  presumed.  These  are  principles  tn<i 
familiar  to  require  a  reference  to  authorities.  It 
was  proved,  in  this  case,  that  the  person  taking 
the  depositions  in  Ireland,  and  issuing  the  war- 
rant, acted  as  a  justice  of  the  peace;  and,  it  hat 
been  contended,  that  affords  'evidence J*145 
not  only  of  his  appointment  to  that  office  but 
also  of  the  competency  of  bis  jurisdlcdon.  I 
cannot  assent  to  this  doctrine.  I  admit  that 
evidence  of  a  person  exercising  the  duties  of  a 
public  officer,  and  even  reputation  of  tbe  fact, 
may  dispense  with  the  proof  of  a  regular  ap- 
pointment, and  if  there  is  no  question  as  to  tbe 
extent  of  his  power  or  authority,  the  proof  will 
be  sufficient.  But  if,  in  addition  to  tbe  aft- 
polntment.  It  becomes  necessary  to  ^ve  evi 
dence  of  his  jurisdiclion,  neither  his  acting  in 
the  ofSce,  or  reputation,  furnishes  any  evidenct: 
of  the  fact.  (1  Phillips,  Ev..  482.  488,  450:  C 
&  Hill's  Notes,  280,  281;  8  Wend.,  267.)  If  a 
contrary  principle  can  be  found  in  the  law,  it  is 
a  little  remarkable  that  the  rule  should  evi-r 
have  obtained  that,  in  an  action  founded  upoo 
the  adjudication  or  decidon  of  a  magistrate,  or 
any  other  officer  of  spedal  and  limitM  jurisdlr- 
tion,  the  party  claiming  a  right  under  it  muri 
aver  and  prove  jurisdiction  in  the  particular 
case,  for  the  very  adjudication,  or  decisioti. 
would  afford  all  the  necessary  evidence  of  the 
officer  acting  as  suc^  wilhin  the  principle  con- 
tended for.  In  other  words,  uie .  judgneiit 
would  afford  evidence  per  m  of  the  jurisdic- 
tion, and  in  all  cases  dispense  with  furtbrr 
proof,  and  thus  every  inferior  magistrate  wouM 
be  placed  upon  the  footing  of  courts  of  general 
jurisdiction.  I  do  not  think  it  necesmry  i« 
pursue  this  branch  of  the  argument  further, 
and  am  satisfied  that  the  Commissioner  mcttd. 
in  the  arrest  and  commitment  of  the  prisoner, 
without  any  competent  evidence  of  bis  guilt 
of  the  crime  alleged  against  him.  To  permit 
the  copies  as  evidence,  without  proof  of  tbe 
jurisdiction  of  the  magistrate,  would  be  agaiori 
all  principle,and  might  lead  to  the  most  scandal 
ous  abuses  in  carrying  into  execution  the  stipu- 
lations of  the  Treaty.  This  species  of  evidwcf 
is  very  differently  guarded,  in  tbe  Act  ttth  soil 
7th  Victoria.  There,  copies  of  the  depneitjoits 
laid  before  the  government,  and  upon  which  Ibe 
proper  officer  it^ued  his  warrant  to  the  msgt»- 
trates,  authorizing  them  to  institute  pTOC«d- 
Inga  to  arrest  and  commit  the  fugitive,  are 
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th(W  only  pennitted  to  be  given  In  evidence. 
In  other  worcts,  copies  of  the  depositions  upon 
wbich  the  government  acted  in  Uie  matter,  are 
idnisdUe  u  evidence  of  tbe  criminality.  The 
orifiliial  of  theae  are  those  upon  which  our  gov- 
rniin«it  made  tbe  requisition;  and,  of'course, 
the  good  faith  of  the  nation  is  pledged  that  they 
were  taken  before  competent  officers,  and  that 
tbe  facts  staled  in  them  were  true.  But,  in  the 
CSV  before  us.  the  copy  was  taken  by  a  police 
ofSeer  of  the  foreign  country,  and  produced 
bore  before  the  CoramMoners.  without  the 
tutetion  of  either  eoveniment.  and  without  any 
(nmpetent  evidence  of  the  authority  of  the 
ptrsoD  before  whom  it  was  taken.  There  was 
on  eridence  of  the  authority  of  this  magistrate, 
146*]  or  of  any  *authority  under  the  Treaty, 
for  tbe  arrent  of  the  accused,  before  the  Com- 
miNoaer,  but  what  depended  upon  the  oral 
lestimony  of  this  officer,  and  the  statement  of 
the  Cmiral,  of  what  had  been  represented  to 
him  in  the  matter.  The  Consul  does  not  aver 
tint  aoT  of  the  facta  stated  by  him,  in  what  he 
calb  liH  requisition  upon  the  CommissiOQcr. 
were  within  his  own  knowledge.  Even  the 
authority  attempted  to  l>e  derived  from  the  Un- 
der BecreiarT  of  State  in  Ireland,  depends 
Dpoo  (he  oial  statement  of  this  police  witness; 
ind  I  amert,  and  do  so  upon  the  responsibility 
that  I  know  belongs  to  my  place  and  tbe  or- 
carion,  that  there  is  not  one  word  or  scintilla 
of  evidence  in  the  record  of  tbe  Commissioner. 
upoD  which  the  accused  in  this  case  has  been 
tried  and  adjudged  guilty,  but  depends  en- 
tirely and  exclusively  upon  the  oral  exaraina- 
tion  of  this  foreign  police  officer,  who  does  not 
pretend  that  be  had  any  personal  knowledge 
or  the  commission  of  the  crime.  Hitf  knowl- 
edge only  extends  to  the  veriflcaUon  of  the  copy 
of  the  deposition  taken  before  a  person  in  Ire- 
laud,  of  whose  authority  to  take  it  we  know 
nnthinz.  To  those  familiar  with  the  criminal 
laws  of  this  country,  I  need  not  say  that  such 
evidence,  against  any  pereoD  charged  with  an 
offense  against  our  I'aWs.  would  be  inadmissi- 
ble and  utterly  worthless,  and  especially  so. 
under  the  laws  of  the  Slate  of  New  York,  which 
BioM govern  in  this  case,  unless  otherwise  regu- 
lated by  Act  of  Congress;  and  equally  so,  in 
my  Judgment,  within  a  sound  construcilon  of 
the  Act  providing  for  the  admissibility  of  these 
copies  of  a  deposition,  taken  before  the  foreign 
magbtrate. 

1  have  thus  eone  over  the  case  much  more 
at  large  than  r^bould  have  deemed  it  neces- 
wry.  were  it  not  for  the  very  great  diversity 
of  opinion  in  respect  to  it  among  my  brethren. 
I  lisre  regarded  it  as  a  case  of  considerable  im- 
poftuce.  not  only  from  tbe  delicacy  of  the 
power  involved  in  the  Treaty,  the  provisions  of 
whkdi  we  arc  called  h[)oo  to  interpret,  but  also 
frntn  the  [uinciples  lying  at  the  fotindatlon, 
which  concern  the  rights  and  liberty  of  every 
citizen  of  the  United  States.  I  cnnnot  but 
ibiok  the  denial  of  the  power  to  grant  the  writ 
of  habetu  corpus,  in  this  case,  is  calculated  to 
shake  the  authority  of  a  long  line  of  decisions 
in  this  court,  from  HamUUm'a  case,  decided  in 
17%,  down  to  the  present  one.  "Hiat  case,  as 
undenttood  and  expounded  in  the  case  of  BoU- 
"wa  and  8irartiB0ut,  in  1807,  which  received 
tlte  most  deliberate  consideration  of  tbe  court, 
and  to  which  the  doctrine  >n  Htmilten'a  case 
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was  applied,  held  that  this  great  Vfnt  was  with- 
in the  cognizance  of  the  court,  under  the  14th 
section  of  the  .Judiciary  Act.  in  all  cases  where 
the  prisoner  was  restrained  of  his  liberty,  "un- 
der, or  by  color  of  the  authority  of  the  United 
States."  and  no  case  has  held  the  contrary 
since  that  'decision,  with  the  exception  [*  ]  4lr 
of  that  of  Metzger,  decided  in  1847,  which,  I 
have  already  stated,  stands  alone,  but  which 
distinctly  admits  the  power  and  jurisdiction  of 
tbe  court  in  the  case  before  us.  This  writ  has 
always  been  justly  regarded  as  the  stable  bul- 
wark of  civil  liberty;  and  undoubtedly,  in  the 
bands  of  a  firm  and  independent  judiciary,  no 
person,  be  be  citizen  or  alien,  can  be  subjected 
to  illegal  restraint,  or  be  deprived  of  his  liberty, 
except  according  to  the  law  of  the  land.  So 
essential  to  the  security  of  the  personal  rights 
of  the  citizen  was  the  uninterrupted  opemilon 
and  effect  of  this  writ,  rc^rded  the  founders 
of  the  Republic,  that  even  Congress  cannot 
suspend  it,  except  when,  in  cases  of  rebellion 
or  invasion,  the  pulillc  safety  may  require  it. 
I  cannot,  therefore,  consent  to  cripple  or  limit 
tbe  authority  conferred  upon  this  court  by  the 
Constitution  and  laws  to  issue  it,  by  technical 
and  narrow  construction ;  but,  on  the  contrary, 
prefer  to  follow  the  free  and  enlarged  inter- 
pretation always  given,  when  dealing  with  it  by 
tbe  courta  of  England,  from  which  country  it 
has  been  derived.  They  expound  the  exercise 
of  the  power  benignly  and  liberally  in  favor  of 
the  deliverance  of  the  subject  from  all  unlaw- 
ful imprisonment;  and,  when  restrained  of  his 
liberty,  he  may  appeal  to  the  highest  common 
law  court  in  the  kingdom,  to  Inquire  into  the' 
cause  of  it.  So  liberally  do  the  courts  of  En- 
gland deal  with  this  writ,  and  so  unrestricted 
is  its  operation  in  favor  of  the  security  of  tbe 
personal  rights  of  the  subject,  that  the  decision 
of  one  court  or  magistrate  upon  the  return  to 
it,  refusing  to  discharge  the  prisoner,  is  oo  bar 
to  the  issuing  of  a  second,  or  third,  or  more,  by 
any  other  court  or  magistrate  having  jurisdic- 
tion of  the  case,  and  It  may  remand  or  discbarge, 
according  to  its  judgment,  upon  the  same  mat- 
ters. (13  M.  4  Wel^by.  679;  9  Ad.  &  Ellis. 
731  ;1  East.  814;  14  Id.,  9t;2  8alk..  50»;  6  M. 
&  Welsby,  47.)  Upon  the  whole,  I  am  satis- 
fled  that  tbe  prisoner  is  in  confinement  under 
tbe  Treaty  and  Act  of  Congress,  without  any 
lawful  authorty.  I  am  of  opinion,  therefore,  that 
the  writ  of  hafxxM  eorpw  should  issue  in  the 
case,  to  bring  up  the  prisoner. 

1.  On  tbe  ground  that  the  judiciary  possesses 
no  jurisdiction  to  entertain  the  proceedings  un- 
der the  Treaty  for  tbe  apprehenslonTaod  com- 
mittal of  tbe  alleged  fugitive,  without  a  pre- 
vious requisition,  made  under  the  authority  of 
Oreat  Britain,  upon  the  President  of  the  United 
States,  and  his  authority  obtained  for  the  pur- 
pose. 

3.  That  the  United  States  Commissioner,  in 
this  case,  is  not  an  officer  within  the  Treaty  or 
Act  of  Congress,  upon  whom  the  power  is  con- 
ferrt>d,  to  hear  and  determine  the  Question  of 
criminality,  upon  which  the  surrender  is  to  be 
made. 

*8.  Tbatthere  wasnocompelent  evi- [*148 
dence  before  tbe  Commissioner,  if  he  possessed 
that  power,  to  issue  the  warrant.  And, 

4.  Upon  these  grounds,  the  Circuit  Court 
ought  to  have  discharged  the  prisoner,  iustead 
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of  remandiog  ^im  iDto  custody,  and  its  declBioD 
in  the  case  is  a  proper  aabjeet  of  review  by  tbia 
court,  by  virtue  of  the  writ  of  habeaae<rrpu$. 

Mr.  Chiff  Justiec  Taney: 

I  concur  in  opinion  with  brother  Nelson. 
The  questions  involved  in  this  application  are 
very  grave  ones ;  and  I  should  have  felt  it  to  be  my 
duty  to  state  the  Kroundson  which  mv  opinion 
has  been  formed,  had  not  the  whole  subject 
l)een  so  fully  and,  to  my  mind,  satisfactorily 
duscussed  by  him.  But,  concurring,  as  I  do, 
to  all  that  he  has  said,  I  shall  forbear  any  dis- 
cussion on  my  part,  and  content  myself^  with 
expressing  my  entire  assent  to  the  opinion  he 
has  jUBt  delivered. 

Mr.  /tMfiM  Daaial  I 

The  question  Just  disposed  of  by  the  court, 
involving  the  lives  and  liberties,  not  only  of 
those  who  from  abroad  may  seek  protection 
under  our  laws,  but  the  lives  and  liberties  of 
our  own  citizens,  is  undoubtedly  one  of  the 
most  important  which  can  claim  the  vigilance 
of  our  government  in  every  department.  Hav- 
ing deliberately  compared  my  own  views  of 
this  vital  question  with  what  has  been  so  well 
expressed  by  my  brother  Nelson,  and  concur- 
ring, as  I  do,  in  all  that  he  has  said  upon  it,  I 
deem  it  unnecessary  to  do  more  tlian  thus 
Bolemnly  to  attest  my  adherence  to  the  great 
principles  of  law,  jusUoe  and  liberty  vindi- 
cated by  him. 

ORDER. 

On  cooRideration  of  the  petitions  for  writs  of 
habeas  corpus  and  of  eertim-ari  filed  in  this  case, 
and  of  the  arguments  of  counsel  thereupon  had, 
it  is  now  here  considered,  ordered  andadjudged 
by  this  court,  that  the  writs  prayed  for  be,  and 
the  same  are  hereby  denied  ;  and  that  the  said 
petitions  be,  and  the  same  are  hereby  dis- 
missed. 

Further  proceedlntrs  are  reported  In  SBlatchf..  1. 

Cited-18How..3ar:  1  Wall.,288:  8 Wall.,9B,  100: 
U  Wall  .  408;  18  Wall..  UA.lfl5j  10 Otto,  Ul. «K ;  6 
Blatobf.,419;  11  BUtcbf.,190;  12Blatchf.,87i. 


149*]  *DAVI8  B.  LAWLER,  TIMOTHY 
WALKED,  STEPHEN  8.  L'HOMME- 
PIEU,  GEORGE  GRAHAM,  JOHN  S. 
HARRISON,  AND  JACOB  BURNETT, 
Plaintiff t  in  Brror, 

V. 

JAMES  H.  AND  JOHN  WALKER. 

Jurisdiction — Cause  certified  by  Supreme  Court 
of  Ohio  and  this  court — eertifieate  defective  in 
not  ipedfying  sUOutes. 

Where  Uie  Suprome  Court  of  a  state  certified 
that  there  was  "  drawn  in  question  tbe  validity  of 
statutes  of  tbe  State  of  Ohio."  Ac,  without  luua- 


Ive  Jurfi- 
ODoftbe 


lug  tbe  statutes,  tbls  was  not  enouvh  to  i 
diction  to  thto  court,  under  the  2&th  seoi 
Judiciary  Act. 

Nor,  to  this  case,  would  tbe  oourt  have  bad  Jiirii> 
diction  if  the  statutes  bad  lieen  named,  because. 

In  ISU  the  L^lslature  of  Ohio  nissed  no  "Act  to 

[troblblt  tbe  Issuing  and  otrcuhitlon  of  unauthor- 
iied  bank  paper,"  and  in  1881*,  an  Act  ameodstorx 
thereof;  and  tbe  question  was.  whether  or  not  a 
canal  oompany.  Incorporated  in  183T.  was  suldect 
to  these  Acts.  In  deoldtnf  thatltwa&  theSupremc 
Court  of  Ohio  only  gave  a  oonstruction  to  ao  Act 
of  Oblo,  wbiob  neither  of  Itself,  nor  by  its  spplic»- 
tloo.  Involved  Id  any  way  a  repusrnancy  to  tbe  Ooo- 
stltutlon  of  tbe  Doited  Btates,  by  impoirinc  the 
obligation  of  a  oon tract, 

Tlie  esse  of  The  Commerolai  Bonk  of  andmnfl 
V.  Buokino'ham's  Bxeoutors,  5  How.,  817,  examined 
and  sustained. 


THIS  case  was  brought  up  by  writ  of  error 
from  the  Supreme  Court  of  the  State  of 
Ohio,  under  the  25th  flection  of  the  Judidsn 

Act. 

As  the  case  was  decided  upon  the  pc^t  ti 
jurisdiction.  It  will  be  necessary  to  state  only 
BO  much  of  it  as  to  show  what  the  questioa 
was  which  came  before  this  court.    (See  18 

Ohio,  151.) 

James  H.  Walker  and  John  Walker,  pan- 
ners  in  trade,  under  the  name  of  J.  H.  &  J. 
Walker,  brought  a  writ  against  the  plaintiffs  in 
error  Id  the  Hamilton  Court  of  Common  Pleas, 
in  Ohio.  The  action  was  brought  to  recover 
$2,000  from  tbe  plaintiffs  in  error,  as  directon, 
stockholders  or  otberwise  Interested  in  an 
association  known  as  the  Cincinnati  and  White- 
water Canal  Company.  The  evidence  upcm 
the  trial  was.  that  the  plaintiffs  bad  become  the 
holders  of  a  large  amount  of  such  notes  as  the 
following: 

No.  18667.  D. 
1  1. 
The  Cincinnati  &  Whitewater  Canal  Co. 
promise  to  pay  one  dollar  to  R  HcCurdy,  or 
order,  twelve  months  after  date,  for  ™lue 
received,  at  their  office.  Cincinnati,  9lh  Nov., 
1840. 

Sam.  E.  Footb.  Sec'y.  J.  Bonball,  Prcs't. 
No.  1.    Indorsed  "R.  McCurdy." 

The  court  charged  the  jur^  as  follows: 
That,  if  the  paper  was  issued  under  the 
directions  or  orders  of  the  defendants,  sod 
intended  to  circulate  as  currency,  they  would 
be  liable  in  this  action,  whether  issued  for  the 
individual  benefit  of  the  defendants  or  for  the 
benefit  of  llie  Cincinnati  *Hnd  White-  [•150 
water  Canal  Company;  that  if  the  Company 
had  issued  notes  not  intended-  to  circulate  as 
a  currency,  as  bank  paper  ceneralty  does,  in 
the  ordinary  form,  but  mere^  to  pay  off  ibeir 
creditors,  the  defendants  would  not  be  liaUe; 
that  if  the  defendants.  In  issuing  said  notes, 
acted  merely  as  directors  of  the  Cmcinnati  and 
Whitewater  Canal  Company,  and  wittiin  the 
limits  of  their  corporate  powers,  they  would 
not  be  personally  liable;  but  that  said  charter 
of  said  Company  did  not_authorize  tbe  issuiog 
of  notes  designed  or  calculated  to  circulate  as 


NoTB.-JuHadi«tton  of  U.  S.  Supreme  Court.  It 
in  for  State  crnirts  to  cnuitrue  their  tnon  ttatulm- 
Supreme  Onirt  wUi  tmt  revtetv  their  deeisbnu, 
except  when  spectaUu  authorized  to  tw  statvte.  See 
note  to  Commercial  B'k  v.  BucklDviiwn,  6  How., 
817. 

Jurisdtctinn  of  U.  S.  Supreme  Cnurt,  where  federal 
tpMtiim  arfees,  or  where  In  drawn  in  questUm  stat- 
uteit,  treaty  or  ConetittUitm  of  U.  8.  See  note  to 


Xatthewa  v.  Zane,  4  Cranofa,  382 ;  note  to  HartiD  t. 
Hunter.  1  Wheat,  804.  and  note  to  WttUams  t. 
Norris,  13  Wheat..  117. 

JnrtaUcUnn  of  U.  S.  Supreme  Cnurt  to  (tcdart 
StaU  Law  void  as  in  eoajliet  wtCft  Shits  CUMtilattoa: 
to  revise  decrees  qf  S(au  Courts  as  to  eoMtmtioa  v 
nf  Oat*  laws.  Power  of  Stole  eaun«  t»  crirutrue  rtefr 
oton  gtaiutes.  See  note  to  Jackson  v.  I^mpblre.  3 
P«t.,»)0. 
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mooey,  and  therefore  would  not  [irotect  the 
defeodftDts,  If  the  jury  should  be  satisfied  that 
ibey  issued  sucii  notes;  that  although,  in  ordl- 
Dsry  caaea,  where  notes  are  mode  payable  to 
Older,  It  may  be  neoessaiy  for  a  plaintiff  to 
ptore  the  indorsemeol,  yet ,  if  the  jury  find.  In 
this  case,  that  these  notes  were  issued  and  in- 
tended to  circulate  as  a  currencv,  it  Is  not 
oesessary  to  prove  the  handwriting  of  the 
iodoraer,  and  the  mere  fact  of  the  plaintiffs 
havhig  the  notes  in  their  posseasion  is  prima 
faeit  evidence  of  ownership. 

The  Junr  found  a  verdict  for  the  plalntifls, 
for  $8,452  10. 

The  Supreme  Court  of  Ohio  afBrmed  the 
Judgment  of  the  Court  of  Hamilton  County, 
and  gave  the  following  certlflcate: 

In  this  cause,  the  judgment  of  the  Court  of 
Common  Pleas  having  been  affirmed,  it  is  now 
mtlAed  that  this  is  the  highest  court  of  law  in 
the  State  of  Ohio.  In  which  a  decision  of  this 
rail  conid  be  bad;  and  that  there  Is  drawn  in 
quertkm  the  validity  of  statutes  of  the  State  of 
Ubio,  in  which  it  la  claimed  by  plaintiffs  in 
error,  thoee  statutes  are  in  violation  of  the 
CoDBtitution  of  the  United  States;  and  which 
sistoies  have  been  held  valid  and  binding  by 
tbb  court,  notwitstanding  such  objections. 
And  this  certificate  is  ordered  to  be  made  part 
or  the  record. 

Tbe  defendants  brought  the  case  up  to  this 
cotul 

It  was  argued  upon  printed  briefs  by  Meters. 
Fox,  Walker,  and  Orosbeck  for  the  plaint 
iflk  in  error,  and  by  Mr.  CluMe.  with  whom 
nn  Mr.  Roekwell*  for  the  flefendanta  in 
error. 

The  question  of  jurisdiction  was  thus  stated 
bv  MK  of  the  counsel  for  the  plaintiffs  in  error, 
ir.  Walker: 

This  case  comes  before  this  court  under  that 
ctaose  of  the  Sftth  section  of  the  Judiciary  Act 
(1  U.  S.  Stat,  at  Large,  85)  which  suthorizea 
a  writ  of  error  to  a  state  court  in  the  case  of 
"s  final  judgment  in  any  suit  in  the  highest 
cnurt  of  law  of  a  state  in  which  the  decision  in 
Qie  suit  oould  be  had.  where  is  drawn  in  ques- 
tion the  validity  of  a  statute  of  a  state,  on  the 
round  of  its  being  repugnant  to  tbe  Constitu> 
lion  of  the  United  States,  and  the  decision  Is  In 
fsTOT  of  such  its  validity." 
151*1  *Thia  state  of  fact  appears  on  the 
face  of  the  record.  The  validity  of  the  Statute 
of  Ohio,  of  March  18, 1889,  "further  to  amend 
tbe  Act  entitled  'An  Act  to  prohibit  tbe  Issu- 
iiig  and  circulating  of  unauthorized  bank 
paper'"  (Swan's  Stat.,  140),  was  drawn  in 
questiiHi.  It  was  drawn  in  question  upon  the 
groond  that  it  was  repugnant  to  the  Constitu- 
tioB  of  the  United  States,  because  It  impaired 
the  obligation  of  the  contract  tnade  bv  the 
Stale  of  Ohio  with  the  Whitewater  Caaat'Com- 
p.uiy,  ID  the  Act  Incorporating  the  latter;  and 
the  deciMon  of  the  State  Court — the  highest 
court  of  law  in  the  State  in  which  the  decision 
could  be  had— was  In  favor  of  tbe  validity 
of  ibat  statute. 

The  case  therefore  wises  where  this  court 
msy  eatertidn  Jurtsdictlon.  {OommenwealA 
Bank  ef  Kentucky  v.  &riffith,  14  Peters,  66.) 

On  the  other  hand,  the  counsel  for  tbe  de- 
feulaot  is  error  contended  tliat  this  court  has 
DO  jurisdiction.  It  is  not  a  case  in  which  was 
floviBD  14. 


drawn  in  question  the  validity  of  a  statute  of  a 
state,  on  the  ^und  of  its  being  repugnant  to 
the  Constitution  of  tbe  United  States,  and  In 
which  tbe  decision  was  in  favor  Ot  auch  Us 
validltT. 

1.  The  case  is  within  the  decision  of  the 
court  In  the  case  Commemial  Bank  v.  Btuking- 
ham,  S  Howard,  817. 

The  defendants  below  did  not  claim  that  tbe 
Acts  of  Ohio  were  unconstitutional; their  claim 
was  that  those  statutes  Imposed  a  penalty  for 
their  violation,  and  that  thus  the  action  was 
barred  In  four  years  under  the  general  Statute 
of  Limitation  of  the  State.  Tl^e  Supreme  Court 
of  Ohio  decided  otherwise;  and  as  they  claim 
erroneously,  and  they  now  claim  on  account  of 
that  erroneous  decision  to  give  this  court 
jurisdiction. 

2.  It  does  not  appear  from  tbe  record  that 
the  question  was  raised  at  the  trial  as  to  the 
constitutlonalty  of  tiie  Ohio  Statutes  of  1816 
and  1889. 

Nothing  of  the  kind  is  shown,  or  to  be  in- 
ferred, from  the  pleadings  in  tbe  case. 

From  tbe  bill  of  exceptions  it  appears  that 
the  plaintiffs  in  error  excepted,  on  three 
grounds,  to  the  admission  of  testimony,  and 
claimed  the  charge  of  the  judge  to  the  jury  on 
nine  points,  but  no  one  of  them  has  any 
reference  to,  nor  in  any  manner  involves  this 
question. 

The  charge  itself  presents  no  such  queatioo ; 
no  reference  whatever  is  made  to  any  such 
ques^on  in  the  assignments  of  errors  in  the 
Court  of  Common  Pleas  or  Supreme  Court  of 
Ohio. 

The  only  thing  on  the  record,  showing 
that  the  constitutional  validity  of  any  law  was 
in  question.  Is  found  in  the  certlflcate  ordered 
by  the  court  to  be  entered  on  the  record  (p.  19), 
"that  there  Is  drawn  in  question  the  validity  of 
Statutes  of  the  State  of  •Ohio,"  Ac,  [*r52 
without  saying  what  statutes,  or  on  what 
ground  the  decidoo  was  made,  or  in  what 
manner  statutes  of  Ohio  were  connected  with 
the  subject  matter  of  the  case  before  the  court : 
nor  is  there  anything  in  any  part  of  the  record 
showing  that  these  Statutes  of  1816  and  ISlill 
were  in  question,  nor  any  reference  made  to 
them. 

Mr,  JvHiee  Wayro  delivered  the  opinion  of 
the  court: 

We  do  not  think  that  this  court  has  jurisdic- 
tion of  this  case.  We  cannot  And  in  tbe  record, 
nor  can  it  be  inferred  from  any  part  of  it  (the 
certlflcate  of  the  Supreme  Court  included), 
which  of  the  statutes  of  Ohio  were  declared 
to  be  valid,  which  has  been  alleged  to  be  in 
conflict  with  the  Constitution  of  the  United 
Stales. 

The  25ih  section  of  the  Act  to  establish  the 
Judicial  courts  of  the  United  States,  requires 
Bopicthing  more  deflnite  than  such  a  certlQcate, 
to  give  to  this  court  jurisdiction. 

The  conflict  of  a  stale  law  with  (he  Consti- 
tution of  the  United  States,  and  a  decision  by 
a  state  court  in  favor  of  its  validity,  must 
appear  on  the  face  of  the  record,  before  It  can 
be  re-examined  in  this  court.  It  must  appear 
in  the  pleadings  of  the  suit,  or  from  the  evi- 
dence in  the  course  of  trial,  in  the  instructions 
mkcd  for,  or  from  exceptions  taking  to  the 
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ralioK  of  the  court.  It  must  be,  that  such  a 
question  was  necessarily  involved  in  the  decis- 
ion, and  that  the  State  Court  would  not  have 
l^ven  a  judgment  without  deciding  it. 

The  laneuage  of  the  section  is,  that  no  other 
cause  can  be  assigned,  or  ahaii  be  regarded  as  a 
tcround  of  reversal,  than  audi  as  iq>pearoon  the 
face  of  the  record. 

This  cerltScate  is,  that  the  Supreme  Court  of 
Ohio  held  that  certtdn  statutes  of  Ohio  were 
valid,  which  had  been  alleged  to  be  in  viola- 
tion of  the  Constitution  of  the  United  States, 
without  naming  what  those  statutes  were.  This 
is  neither  wluin  the  letter  nor  spirit  of  the 
Act. 

If  permitted,  it  would  make  the  State  Courts 
judges  of  the  jurisdiction  of  this  court,  and 
mi^t  cause  them  to  take  jurisdictloD  in  cases 
in  which  conflicts  between  the  state  hws  and 
the  Constitution  and  tlie  laws  of  the  United 
States  did  not  exist. 

The  alatules  complained  of  in  this  case  should 
have  been  stated.  Without  that,  the  court 
fiannot  apply  them  to  the  subject  matter  of  liti- 

Stion,  to  determine  wheUusr  or  not  they  vio- 
ed  the  Constitution  or  laws  of  the  United 
States. 

This  court  has  already  passed  upon  a  certifi- 
cate of  a  like  kind  from  Ohio,  in  the  case  of 
The  Commereial  Bank  Suniee  ButJdng/iam's 
EjxeutoTs.  5  How.,  317.  That  was  more  to 
1 53*]  *tfae  purpose  than  this,  but  it  was  de- 
clared to  be  insufficient  to  give  juiisdiction  to 
this  court.  In  that  case  it  was  certified  that 
the  plaintiffs  in  error  relied  upon  the  charter 
granted  them  in  February.  1839,  and  the  4th 
section  of  it  was  given;  and  they  claimed,  if  a 
section  of  an  &.ct  of  1824  was  applied  in  the 
construction  of  their  charter,  that  It  would  be 
H  violation  of  the  Constltulioo  of  the  United 
Stales,  because  it  impaired  the  obligation  of  a 
contract.  It  was  also  stated  that  the  objection 
liad  been  overruled,  uid  that  a  decision  had 
been  given  in  favor  of  the  validity  of  the  Act 
of  When  the  case  was  considered  here, 

we  first  examined  our  jurisdiction  under  the 
2f)th  section,  and  determined  against  it.  Hot 
because  we  did  not  think  that  the  certificate 
was  a  part  of  the  record,  or  that  it  did  not 
show  sufficiently  the  ^t  which  the  phdntlfib 
in  error  alleged  a>uld  not  be  applied  in  that 
case  without  Impairing  the  obli^tion  of  a  con- 
tract, but  becatise  we  thought,  from  our  view 
•  of  the  entire  record,  that  the  only  question 
which  was  raised  on  the  trial  of  the  case  In  tbe 
State  Court,  was  one  of  construction  of  two 
Ohio  Statutes.  And  that  was,  whether  or  not 
ihe  bank  was  legally  liable  to  pay  on  account 
of  lis  refusal  to  pay  its  notes  in  specie,  the  six 
l>er  cent,  imposed  by  the  Act  of  m24.  as  apen- 
ulty  for  such  refusal,  in  addition  to  the  twelve 
l>ercent.  imposed  by  Its  charter.  The  cobbU- 
tulionality  of  the  Act  of  18^  was  not  denied. 
Indeed,  it  was  admitted.  But  it  was  urged 
that  the  application  to  make  the  bank  pay  the 
penalty  impoaed  by  it,  and  twelve  per  cent,  be- 
hides,  would  impdr  the  obligatitHi  of  a  con- 
tract which  the  State  had  made  with  tbe  cor- 
jioration  in  their  charter.  Here,  then,  the 
validity  of  the  Act  of  1834  was  not  drawn  in 
question,  on  the  ground  of  its  being  repugnant 
to  the  ConslituUon,  treaties  or  laws  of  tlie 
United  States,  nor  was  a  point  raised  for  the 
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construction  of  any  clause  of  the  C<»8titution. 
of  a  treaty,  or  of  a  statute  of  the  UniiMl 
States.  The  admission  of  the  cmifliitulioiulity 
and  validity  of  the  Act  of  1^.  only  raised  s 
question  of  construction  of  two  slate  slatum, 
one  of  which  it  was  said  would  be  repugunt 
to  the  other,  if  its  penalty  should  be  applied 
to  the  bank,  in  addition  to  that  imposed  by  its 
charter,  without  worda  implyiog  that  the  buk 
would  not  be  liable  to  an  universal  statnte. 
passed  before  the  bank  was  chartered,  which 
imposes  six  per  cent,  upon  all  banks  which 
should  refuse  to  pay  their  notes  in  specie  Tbe 
court  decided,  that  the  bank  was  liable  to  tbe 
pen^ty  of  the  Act  of  1824,  but  it  erroneoualv 
supposed,  because  a  constitutional  point  had 
been  made  in  tbe  argument,  that  it  was  cue 
which  neoeasarily  arose  from  the  case  iUell, 
and  that  it  could  not  ^ve  a  judgment  In  tbe 
case  upon  its  merits  without  deciainff  that  it  in- 
volved the  question  of  a  conflict  wiui  the  Coa- 
stilution  of  the  United  States. 

*It  was  in  that  view  of  the  case  that  [*164 
this  court  said,  in  its  opinion:  "H  is  not 
oiough  that  the  recwd  diows  that  the  plaintiff 
contended  and  claimed,  that  the  Judgment  uf 
the  court  impaired  tbe  obligation  of  a  contncl 
and  violated  the  provision  of  the  Constitution 
of  the  United  States,  and  that  this  claim  wa^ 
overruled  by  the  court;  but  it  must  appear  b; 
clear  and  necessary  intendmeut,  from  the  tk- 
ord,  that  the  question  must  have  been  raised 
and  must  have  been  decided  in  order  to  induce 
the  judgment."  And  it  was  alao  in  this  view, 
when  one  state  statute  was  said  to  beiepagiwDi 
to  another,  both  bein^  admitted  to  be  conatitu 
tlonal,  that  it  was  said  in  that  case,  "  It  is  llie 
peculiar .  province  and  privilege  of  tbe  Sttle 
Courts  to  omstrue  their  own  statutes."  lud 
when  they  did  so,  "  it  was  no  part  of  the  func- 
tions of  Utis  court  to  review  their  decinon.*." 
or.  in  such  cases,  "to  assume  jurisdiction 
over  them,  on  the  pretense  that  thc^  1iiil.i!- 
meuts  have  irapoired  the  obligation  of^ctw- 
tracts. " 

Having  said  that  this  court  bad  not  jurisdic- 
tion in  this  case  on  account  of  Ihe  insulQcieacy 
of  the  certificate,  we  now  say,  if  it  could  Lw 
made  as  definite  as  that  in  the  case  of  Awt- 
ingham't  Sieeeutorn.  by  inserting  in  it  the  Stat- 
utes of  Ohio,  which  the  court  supposed  in- 
volved a  constitutioaal  question,  that  it  would 
not  give  this  court  jurisdiction.  Then  the 
cases  would  be  so  much  alike  that  the  Buek- 
ingham  case  would  rule  this  as  to  the  qaestioa 
of  jurisdiction.  In  the  Bueidngham  cm  it 
was  urged  that  the  penalty.  In  a  general  etst- 
ute  upon  banks,  for  refusing  to  pay  their  nois 
in  specie,  could  not  be  impoiied  upon  a  bank 
subsequently  chartered.  In  addition  to  the  pen- 
alty imposed  by  its  charter,  without  a  violi- 
tion  of  the  Constitution  of  the  United  Slatci 
It  is  urged,  in  argument  in  Ibis  case.  Ihit  a 
Statute  passed  in  1810.  entitled  "An  Ad  to 
prohibit  tlie  issuing  and  circulating  of  luuu 
tborlzed  bank  paper."  which  was  amended  ia 
1839,  could  not  be  applied  to  make  the  defOHl 
ants  liable  to  pay  noiea  which  were  issued  id 
1840  by  n  Canal  Company,  in  its  corpowe 
name,  and  which  notes  were  meant  for  clrcu 
lation  in  the  community  as  bank  paper.  U 
was  not  cooleuded  that  the  Canal  Compaitr 
could  legally  Issue  such  piqier  for  cmnilvii  ii 
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H  money,  though  it  wu  said  xhey  coald  gtve 
notes  payable  to  order  ,in  payment  of  its 

It  was  not  denied  that  tbe  Compimy  could 
KiTe  notes  in  payment  of  debts,  but  it  wan  said, 
ihst  they  could  not  make  them  for  that  purpose 
ud  for  circulation,  as  bank  paper.  The  point 
ibeo  raised  for  decision,  waa,  whether  tbe 
dual  Company  rould  do  ao,  wiUiout  making 
its  stockboldera  and  directors  liable  to  pay 
iliem  to  the  holders  of  tbe  notes,  under  the 
^uteof  1816.  amended  in  1889.  Tbe  Su- 
preme Court  decided  that  tbe  defendants  in 
this  case,  being  directors  and  stockholders  of 
155*]  the  *Canal  Company,wt;re  liable,  by  the 
Sutoles  of  1816  and  1839,  to  pay  such  notes. 
It  acems  to  us,  that  the  slatement  gives  iu  own 
ustrer,  and  that  the  Bupreme  Court,  in  maUng 
it*  de^ton,  only  gave  a  conBtruction  to  an  Act 
of  Ohio,  whidi  neither  of  itself,  nor  by  its  ap- 
plicaUon.  involved  in  any  way  a  repugnancy 
:o  the  Ck}D8titution  of  the  United  States,  by 
impairing  the  obligation  of  a  contract.  Wbetb- 
tbe  construction  of  the  Act  and  tbe  charter  of 
Uie  C^iial  Compuiy  was  otwrect  or  not,  we  do 
□ot  say.  We  do  not  mean  to  discuss  that 
point,  or  to  give  any  of^nlon  upon  it;  but  we 
nean  to  say,  that  the  construction  does  not 
violate  a  constitutional  point  under  the  26th 
seaha  of  the  Judiciary  Statute,  so  as  to  give 
this  court  jurisdiction  in  this  cause. 

If  more  was  wanting  in  aid  of  our  conclu- 
doo,  it  is  to  be  found  in  the  pleadings  in  the 
oaK.  in  the  evideiice  ^ven  on  the  trial,  the 
objections  OMde  to  the  admlnlbillty  of  certain 
parts  of  it.  In  the  prayers  of  tbe  defendant  to 
tbe  court  to  instruct  the  jury,  and  in  the 
charge  which  the  court  gave.  By  no  one  of 
ihem  is  a  constitutional  question  raised.  It 
was  only  sug^sted,  in  argument,  aud  on  tliat 
acooaat  it  was,  that  tlie  court  certified  that  the 
"  validity  of  Statutes  of  Ohio  was  drawn  into 
(joertioD,  which  were  said  to  be  in  violation  of 
UK  Ck)nslitudon  of  the  United  States,  and  not 
because  the  court  considered  that  such  a  point 
liad  been  rightly  raised  before  it,  under  tbe, 
:!5ih  section  of  the  Judiciary  Act  of  17e9." 

We  do  not  think  it  necessarv  to  repeat  any- 
Uihig  which  this  court  has  hitherto  said,  from 
ao  early  day  to  the  present,  concerning  the 
25th  section.  Its  interpretation  will  be  found 
ia  the  case  of  Crwoett  v.  Randall,  10  Peters, 
MB;  in  other  cases,  cited  in  that  case;  and  in 
Anutnng  v.  7%e  Tnaturvr  of  Athena  Cuuniy, 
IS  Peters,  S81. 

Wethail  direct  thit  mit  to  be  dumittedfor 
iMnt  af  Juritdi^ion. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
xcript  of  the  record  from  the  Supreme  Court  of 
tbe  State  of  Ohio,  and  was  argued  by  counsel; 
uo  consideration  whereof,  it  is  now  here  or- 
(tmd  and  adjudged  by  this  court.  \hzi  this 
cause  be,  and  the  same  is  hereby  dismissed, 
tor  the  want  of  juriadiction. 

Olte4-l8  How..  516;  4  WaU.,  180:  10  Wall.,  ftlO 
UWalUW:  2  0ttu,  az9. 
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*TH0HA8  OTIS  Le  ROY,  and  [•156 
DAVID  SMITH.  Ptaint^ain  Brror, 

». 

BENJAMIN  TATHAM.  Junior.  GEORGE 
N.  TATHAM.  and  HENRY  B.  TATHAM. ' 

Iti/ringinff  letters  patent —  Vlaim*  conatrmd— 
What  u  not  paisntaMe. 

In  a  patent  for  Improvementfi  upon  tbe  machine- 
ry used  for  makinir  pipes  and  tubes  from  lead,  or 
tin.  when  In  a  set  or  Holid  Btat«,  by  fordaif  It 
under  irreat  pressure,  from  out  of  a  reoelvcr, 
thraugn  apertures  diee,  and  cores,  the  claim  of  the 

fiatentees  was  thus  stated:  "What  we  claim  as  our 
nvention,  and  desire  to  secure  by  lettcra  patent.  Is 
the  combination  of  tbe  foUowInir  parts,  above  dc< 
scribed,  to  wit :  the  core  and  bridge,  or  g iildeirfece, 
tbe  chamber  and  the  die.  when  uaed  to  form  pipes 
of  metal,  under  beat  and  pressure.  In  the  manner 
set  forth,  or  In  any  other  manner  sul»tantla]ly  tbe 
same." 

The  Circuit  Court  charged  tbe  jury,  *'  that  the 
oriiflnaltty  did  not  consist  In  the  novelty  of  tbe 
machinery,  but  In  brtnglnir  a  newly  discovered 
principle  into  practical  application,  by  which  an 
useful  article  of  manufacture  Is  produced,  and 
wrouj^bt  pipe  made  as  distinguished  from  cast 


its  InBtructton  was  erroneous. 
Cndcr  tbe  claim  of  the  patent,  the  oomblnatluo 
of  tbe  machinery  must  Iw  novel.  The  newly  dis- 
covered principle,  to  wit:  that  lead  could  t>e 
forced,  by  extreme  pressure,  when  in  a  set  or 
solid  state,  to  cohere  and  form  a  pipe,  was  nut 
In  tbe  patent,  and  the  questioo  whether  it  was 
or  was  not  the  subject  or  a  patent,  was  not  In  tbe 
case. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  tbe  United  Stales 
for  the  Soulheru  Districl  of  New  York. 

Tbe  declaration  was  filed  by  the  defendants 
in  error,  on  the  8th  of  May,  1817,  to  recover 
damages  in  a  plea  of  trcspsfis  upon  the  cskc, 
from  the  plaintiffs  in  error,  and  Robert  W. 
Lowber,  for  tbe  alle^  infriogemeBt  of  their 
patent,  for  new  ana  useful  improvements  in 
machinery  or  apparatus  for  making  pipes  and 
tubes  from  metallic  subetances. 

The  declaration  alleged,  that  John  and 
Charles  Hanson,  of  Huddcrsfield,  England, 
were  the  inventors  of  the  alleged  improvu- 
mrhts.  on  or  before  the  81st  of  August.  18ii7. 

That  an  the  10th  of  January.  1840,  the  Han- 
sons assigned,  in  writing,  to  H.  B.  and  B. 
Tatham  (two  of  the  defendants  in  error),  tbe 
full  and  exclusive  right  to  the  said  improve- 
ments. 

That  on,  tbe  29th  of  March,  1841,  letters 
patent  of  the  United  States  were  granted  to  H. 
B.  &  B.  Tatham,  as  assigoeee  of  the  Hansons, 
for  tlie  said  improvements. 

That  on  the  13th  of  October.  1841,  H.  B.  & 
B.  Tatham  assigned  to  G.  N.  Tatham  (the  re- 
maining defendant  in  error),  one  undivided 
third  part  of  the  s^d  letters  [Mtent. 

That,  on  Ibe  14tb  of  March,  1846.  tbe  aaid 

1,— Mr.  Justice  Curtis,  having  tieen  of  counsel  for 
the  dufedunts  in  error,  upon  the  letters  pat<-nt 
drawn  in  question  In  this  case,  did  not  sit  at  the 
hearing. 


NoTK.  -For  ioftot  patents  art  granted,  niicn  de- 
clared mid.  8eo  note  to  Evans  v.  Eaton,  3  Wheat., 
454. 

Said  to  t>e  a  leadlnK  case  as  to  patents.  O'KolIly 
r.  Morw,  15  How.,  (E!;  Examined  and  commented 
on  In  a  further  decision  in  another  cause  between 
the  sanip  parties.  Leroy  v.  Tatham,     Hnw.,  132. 

-  ««7 


Digitized  by 


Google 


156 


SUFBEMB  CODBT  OF 


Tm  Unitbd  Statbb. 


1862 


letters  patent  having  been  surrendered,  on  ac- 
J  57*1  count  of  the  defective  BpecUcatJons  *of 
the  sua  Improvements,  new  letters  patent  were 
issued  therefor,  od  an  amended  specification, 
whereby  there  was  granted  to  the  plaintiffs  be- 
low, their  heirs,  &c.,  for  the  term  of  fourteen 
years  from  the  81st  of  August,  1637.  the  full  and 
exclusive  right  of  making,  vendlDg,  &c.,  the 
said  improvements:  a  description  whereof  was 
annexed  to  and  made  a  part  of  such  patent. 

That  the  letters  patent  were  of  the  value  of 
$90,000;  and  that  the  defendants  below  had 
wrongfully  and  unlawfully  made,  used,  and 
vendM  the  said  Improvements,  and  made  lead 
pipe  to  the  amount  of  3,000  tons,  thereby  to 
the  injury  of  the  plaintiffs,  $30,000. 

To  this  declaration,  the  iiefendants,  LeRoy 
and  Smith,  pleaded  not  guilty:  tbe  defendant, 
Zjowber,  making  no  defense,  and  permitting  a 
default  to  be  taken  against  him. 

The  cause  was  tried  at  the  April  Term.  184S, 
and  a  verdict  rendered  by  the  jury  in  favor  of 
the  plaintiffB,  for  $11,894,  and  coHts,  and  a  bill 
of  exceptions  was  tendered  by  the  defendants 
below. 

On  the  trial  of  the  cause  t>elow,  the  plaintiffs 
produced, 

1.  Their  patent  of  1846,  and  the  specification 
referred  to  therein,  and  making  a  part  of  the 
same. 

3.  They  read  in  evidence  certain  agreements 
between  tbe  defendant,  Lowher,  and  the  de- 
fendants, he  Roy  and  Smith. 

8.  ThcjT  gave  evidence  tending  to  prove 
that  J.  &  C.  Hanson  were  the  original  and 
first  inventors  of  the  improvement;  that  the 
invention  was  a  valuable  one,  &c. 

4.  That  lead,  recently  become  set,  under  heat 
and  pressure,  in  a  close  vessel,  would  re  unite 
perfectly  after  a  separation  of  its  parts;  that, 
in  the  proixw  described  in  the  said  patent,  pipe 
was  so  made;  that  the  Hansons  were  the  first 
and  original  discoverers  thereof;  and  that  such 
discovery,  and  its  reduction  to  a  practical  re- 
sult, in  the  mode  described  in  the  patent,  was 
useful  and  important. 

5.  That  the  defendants.  Smith  and  Le  Roy. 
had  been  jointly  engaged  with  Lowber  in  mak- 
ing lead  pipe  upon  the  plan  described  in  the 
letters  patent,  and  selling  tbe  same,  and  had 
thus  made  and  sold  large  quantities  of  pipe ; 
tbat  the  agreement  between  them,  relative 
to  the  manufacture  of  pipe,  was  colorable 
only,  and  was  made  as  a  cover  to  protect  Le 
Hoy  and  Smith,  and  throw  the  responsibility  on 
the  defendant,  Lowber,  who  was  insolvent. 

6.  That  the  improvement  described  in  the 
said  letters  patent  was  the  same  invention  for 
which  letters  patent  had  been  granted  to  the 
Hansons,  in  England,  and  to  H.  B.  &  B.  Tath- 
am,  here,  as  their  assignees. 

7.  Tbat  the  plaintiffs  had  been  ready,  and 
1 68*]  hatl  offcred  to  sell  *the  said  invention, 
and  bad  sold  the  same  for  a  large  portion  of 
the  United  States,  within  the  last  eighteen 
months. 

The  defendants  below  then  read  in  evidence, 
1.  The  description  of  the  English  patent  to 

the  Hansons. 
3.  The  patent  to  H.  B.  &  B.  Tatham,  of 

1841,  and  the  specification  thereof. 

8.  The  specification  of  an  English  patent, 
granted  to  Thomas  Burr.of  the  11th  April,  1820. 
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4.  The  patent  and  specification  of  BtuToudit 
Titus,  granted  in  laSl. 

5.  The  patent  granted  to  George  W.  Potter, 
in  1888. 

6.  The  evidence  of  George  Fox,  tendbe  to 
show  the  invention  and  use  by  him  of  a  simi- 
lar machine,  in  1880. 

7.  The  specification  of  a  patent  to  John  ' 
Hague,  in  1833. 

8.  The  specification  of  a  patent  granted  to  i 
Busk  &  Harvey,  in  1817.  | 

9.  The  specification  of  a  patent  granted  to  i 
Ellis  &  Burr,  in  1886. 

10.  The  specification  of  a  patent  granted  to 
Joseph  Bramah,  in  1797. 

11.  The  defendants  then  gave  evidencetend- 
ingto  prove  tbat  J.  &  C.  Hanson  were  not  tbe 
orfi^nal  and  first  inventors  of  the  oombinaUoa 
of  machinery  described  in  the  letters  patent 

13.  That  the  invention  was  not  useful,  mh- 
the  lead  pipe,  made  upon  the  plan  described, 
good. 

18.  That  the  combination  of  machinery  de- 
■scribed  in  public  works,  as  having  been  in 
vented  by  Titus,  Potter.  Fox,  Hague.  Braoish. 
and  Busk  &  Harvey,  were  substantially  ilie 
same  as  tbat  described  in  the  plaintiffs'  patesl. 

14.  That  lead,  when  recently  become  m. 
under  heat  and  extreme  pressure,  in  a  close 
vessel,  would  not  re-unite  perfectly  after  a  sep- 
aration of  its  parts;  and  that,  in  the  process  as 
described  in  the  plaintiffs'  patent,  it  was  not  in 
a  set,  but  in  a  fiuid  stale  when  it  passed  the 
bridge. 

15.  That  the  defendants,  Le  Roy  &  Smith, 
were  not  concerned  in  tbe  manufacture  of  tbe 
pipe,  or  in  making  or  using  tbe  machinery: 
tbat  it  was  made  for  them  by  the  defendant. 
Lowber,  at  a  certain  price  per  hundml 
pounds;  and  that  they  had  not  infringed  upoo 
the  patent  of  the  plaintiffs. 

16.  Tbat  the  improvement  described  in  the 
plaintiff's  patent,  of  1846.  was  not  the  same  in- 
vention as  that  for  which  letters  patent  bad 
previously  been  granted  to  tbe  Hansons,  and 
to  H.  B.  &  B.  Tatham. 

17.  Tbat.  for  the  space  of  eighteen  montls. 
from  the  date  of  tbe  patent  of  1841.  the  plaint- 
iffs bad  neglected  to  put  and  continue  on  sale 
to  the  public,  on  reasonable  tnist,  the  invni- 
tion  or  discovery  for  which  the  said  patent  is- 
sued. 

*The  evidence  being  closed,  the  caae  [*159 
was  argued  before  the  jury,  after  the  court  bsd 
given  the  charge,  wuicb  will  be  preKently 
stated.  Tlie  jury  found  a  verdict  for  the  plaini- 
ifls,  which,  when  increased  bv  the  court, 
amounted  to  $11,748.60.  Thefotlowingbtllof 
exceptions  broucbt  up  tbe  ruling  of  the  court 
upon  the  severaf  points  made: 

The  evidence  being  closed,  the  Jud^ 
charged  the  jury — 

That  the  first  question  which  it  was  material 
to  determine  was,  what  was  the  invention  or 
discovery  of  John  and  Charles  Hanson,  for 
which  tneir  patent  had  issued,  as  the  pndx 
character  of  tbat  invention  bad  been  the  mb 
ject  of  controveiBy  on  the  trial. 

The  patentees  staiein  their specificatloa.  that 
the  Invention  consists  in  certain  Improvements 
upon,  and  additions  to,  machinery  for  nukinc 

Sipes  of  metal,  capable  of  being  pre^,  ai 
escribed  In  Burr's  patent,  dated  April  II. 

HOWAXD  U 
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1820  Tlu-y  lliyii  describe  Rurr's  appArutus, 
and  the  process  by  which  the  pipe  wad  made 
by  it.  and  state  the  defects  of  that  plan.  Id 
rouseqtience  of  wliich,  they  aay,  it  faited  to  go 
ialn  gtoeral  we. 

Thae  dpfects  they  claim  to  hare  orercome 
and  remedied ;  and  state  that  they  had  found 
that  lesd.  and  ttome  of  its  alloys,  when  jtiBtset, 
or  itborl  of  fluidity,  and  under  heat  and  great 
praisure,  in  a  close  vessel,  would  re-uaiCe.  after 
a  separation  of  its  parts,  as  completely  as  if  it 
had  Dot  been  separated;  or,  in  other  wordtt, 
that,  under  these  circumalaoces.  it  could  be 
welded. 

Tbat,  on  this  discovery,  and  in  reference  to 
aod  in  connection  with  it,  they  made  a  change 
io  the  machinery  of  Burr,  which  they  suc- 
ceeded in  making  perfect  pipes,  and  were  en- 
abled to  use  a  bridge  at  the  end  of  the  cylinder 
and  dinrt  core,  and  thus  surmount  the  difficulty 
of  Ihe  Burr  machine. 

They  also  state,  that  they  do  not  claim  any 
of  the  parts — the  cylinder,  core  die,  or  bridge; 
but  that  they  claim  thecorobioatton  whenused 
In  form  pipes  of  metal,  under  heat  and  pressure, 
in  the  way  they  have  described. 

There  can  be  no  doubt  tbat.  If  this  combiaa- 
tion  is  new,  and  produces  a  new  and  useful  re- 
sult, it  ii  Ihe  proper  subject  of  a  patent.  The 
result  w  a  new  manufacture. 

And  even  if  the  mere  combination  of  ma- 
rbinery  in  the  abstract  is  not  new,  still.  If  used 
and  Implied  in  connection  with  the  practical 
development  of  a  principle,  newly  discovered, 
producing  a  new  and  useful  result,  the  subject 
ia  pateolable.  To  which  last  opinion  and  de- 
ciann,  the  counsel  for  the  defendants  did  then 
uwt  there  except. 

In  this  view,  the  improvement  of  the  plaint- 
iff!) is  the  application  of  a  combination  of  ma- 
160*]  chincry  to  a  new  end — to  the  •develop- 
ment and  application  of  a  new  principle,  re- 
■uliingin  a  new  and  useful  manufactiirc. 

Thai  the  discovery  of  a  new  principle  Is  not 
palcniRble;  but  It  must  be  embouied  and 
Drought  into  operation  bv  machinery,  so  as  to 
produce  a  new  and  useful  result. 

Upon  this  view  of  the  patent,  it  is  an  im- 
portant question,  for  the  jury  to  determine, 
from  the  evidence,  whether  the  fact  is  estab- 
lished on  which  the  alleged  improvement  is 
founded,  that  lead,  in  a  set  or  semi-solid  state, 
can  ihm  be  re>united  or  welded  after  eepara- 

tiOD. 

lie  Judge  here  commented  briefly  upon  the 
lesiimoDy,  referring  to  the  experiments  which 
Were  testified  to,  and  the  results  of  which  were 
exhibited  to  the  jury,  on  the  partof  the  plaint- 
iffs and  defendants,  and,  in  continuation, 
Slated: 

That  there  was  one  experiment  which  was 
testified  to  by  3£r.  Keller,  and  the  result  of 
which  was  shown  to  the  jury,  which  was  made 
onder  circumstances  that  seem  not  to  be&ubject 
to  any  misappFehensIon,  and  which,  if  he  is 
Dot  nustaken,  and  his  teBtiraony  is  correct, 
wouM  seem  to  settle  the  question.  But  this 
was  a  question  of  fact  lo  be  decided  by  the 
ju7  on  the  evidence.  Hereupon,  the  couosel 
for  the  defendants  excepted  to  this  part  of  the 
<^ge  of  the  Judges— That  it  had  beeu  ob- 
jNted,  that  the  improvement  described  id  the 
pBleat  of  March  U,  1846,  was  differoit  from 
BowuD  14.  U.  8..  Book  14. 


that  of  March  29,  1841.  The  act  only  author- 
ized a  re  issue  for  the  name  invenlion,  the  first 
specification  being  defective — That  he  had 
compared  the  descriptions  contained  in  the  two 
patents,  and,  though  the  language  was  in  some 
parts  different,  it  would  be  found  tliat  the  im- 
provement was  substantially  the  same,  and  that 
be  therefore  apprehended  they  would  have  no 
great  dilflcultf  in  this  branch  of  the  case;  to 
which  the  defendants'  counsel  excepted — That 
it  was  also  objected,  that  (he  plaintiffs'  patent 
was  invalid,  for  want  of  originality;  that  the 
invention  had  beeu  before  described  in  public 
works,  and  Bramah,  Hague,  Titus,  Fox.  and 
Potter,  were  relied  on  by  the  defendants— That, 
in  the  view  taken  b^  the  court,  in  the  construc- 
tion of  the  patent,  it  was  not  material  whether 
the  mere  combinations  of  machinery  referred 
to  were  similar  to  the  combination  used  by  the 
Hansons;  because  the  originality  did  not  con- 
sist in  the  novelty  of  the  machinery,  but  in 
bringing  a  newl^  discovered  principle  into 
practical  application,  by  which  a  useful  article 
of  manufacture  is  protluced,  and  wroughtpipe 
made,  as  distiDguished  from  cast  pipe.  Here- 
upon the  defendants' counsel  excepted. 

That  in  the  patents  referred  to,  from  the 
year  1797  to  1883.  the  combination  which  was 
claimed  to  be  identical,  was  confessedly  used 
for  making  pipe,  by  casting  with  fluid  lead  in  a 
*mold,  and  after  it  was  set  by  the  ap-  [*  J  01 
plication  of  water,  forcing  it  out. 

And  the  question  Is,  whether  any  of  "jese 
inventions  are  substantially  the  same  as  the 
plaintiffs';  whether,  even  if  by  these  modes 
pipe  had  been  successfully  made  for  common 
use,  it  would  have  been  made  in  tbesamc  man- 
ner as  the  Hansons';  to  which  opinion  the 
counsel  for  the  defendants  excepted. 

That  it  was  further  objected  that  the  patent- 
ees have  forfeited  their  rights,  on  account  of 
having  omitted  to  put  and  continue  the  inven- 
tion on  sale  within  eighteen  months  after  the 
patent  was  granted,  upon  reasonable  terms. 
The  judge  here  commented  upon  the  testimony 
on  this  part  of  the  case,  and  in  continuatioo 
said: 

That  it  was  not  essential,  under  the  section 
of  the  Statute  referred  to,  that  the  patentees 
should  take  active  means  for  the  purpose  of 
putting  their  invention  in  market,  and  forcing 
a  sale:  but  tbat  they  should  at  all  times  be 
ready  to  sell  at  a  fair  price,  when  a  reasonable 
offer  was  made. 

That  it  was  for  the  jury  to  say  whether  it 
was  put  and  continued  on  sale,  under  this  view 
of  the  law ;  to  which  opinion  the  counsel  for 
the  defendants  excepted. 

That  the  defendants,  LeRoy  and  Smith,  con- 
tend that  they  have  not  infringed  the  plaintiffs' 
patent;  that  they  were  but  the  purchasers  of 
the  pipe,  and  that  Lowbcr  was  the  manufac* 
turer,  under  the  agreement  which  has  been 
read. 

The  judge  here  referred  to  the  evidence  on 
this  branch  of  the  case,  and  said : 

That  if  the  contract  made  by  the  defendants 
with  Lowbcr  was  bona  fide,  and  they  had  no 
connection  with  the  manufacturer  of  the  arti- 
cles, except  to  furnish  lead  and  pay  himagiven 
price,  deducting  the  expenses;  and  if  the  con- 
tract was  in  fact  carriea  out  and  acted  upon  in 
that  manner,  then  the  defendants  would  not  be 
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liable.  But  if  the  afrreemeDt  was  od\j  color- 
able, and  was  entered  into  for  the  purpose  of 
deriving  the  benefit  and  proflls  of  the  business, 
without  assuming  the  respODBibllitj  for  the  use 
of  the  invention,  and  for  the  purpose  of  throw- 
ing the  responsibility  on  Lowber,  who  was  in- 
solvent, then  Ihey  were  as  responsible  as  he  was. 

That  aiding  and  assisting  a  person  in  carry- 
ing  on  the  business  and  in  operating  the  ma- 
chinery, would  implicate  the  parties  so  engaged. 
If.  therefore,  these  defendants  pulicipated  act- 
ively in  conducting  the  machlnet  directing  and 
supervising  its  openMlons;  if  the  evidence  es- 
tablishes that  position,  then,  as  aiding  and  as- 
sisting, they  are  as  responsible  as  Lowber  (to 
which  last  opinion  and  decision  the  defendants' 
counsel  excepted). 

162*]  •Prior  to  the  giving  of  the  preced- 
ing charge  to  the  jury,  the  de^ndanis*  counsel 
requested  the  court  to  instruct  them  acconling 
tu  the  following  written  proposition  submitted ; 
and  his  honor,  after  he  delivered  the  said 
charge,  took  up  the  said  propositions  in  their 
order,  and  gave  the  instructions  to  the  jury, 
which  are  respectfully  subjoined  thereto. 

Proposition  I.  If  the  ju^  believe  that  the 
agreements  executed  on  the  fsth  of  April  and 
iStb  of  Hay,  1846,  by  which  Lowber,  as  man- 
ufacturer was  to  make  the  pipe  for  Le  Roy  & 
"^■o. ,  on  his  machine,  at  55  cents  the  100  pounds, 
vas  rejil  and  bonajide,  on  an  actual  dissolution 
•f  the  partnership  of  Lowber  &  Lc  Rov,  and 
.lot  colorable  to  throw  the  responsibility  of 
working  the  machine  on  Lowber  alone,  then 
the  plaintiffs  cannot  recover. 

Upon  which,  his  honor  said  that  he  had  al- 
ready given  all  the  instructions  he  deemed  nec- 
essary on  that  point;  the  proposition  was  cor- 
rect, and  it  was  for  the  jury  to  decide  that 
fact. 

Proposition  II. '  That  even  if  the  Tathams 
first  introduced  the  pipe  In  question  in  this 
country,  as  an  article  of  commerce,  that  does 
not  give  them  any  right  to  recover,  unless  the 
patents  under  which  they  claim  were  good  and 
valid,  for  an  invention  not  before  known,  used 
or  described  in  a  public  work. 

Upon  which,  his  honor  instructed  the  jury, 
as  requested  by, the  defendants'  counsel. 

Proposition  III.  That  if  the  jury  believe 
that  the  combination  patented  by  the  plaintiffs 
was  before  patented  by  Burroughs  Titus,  or 
anyone  else  In  this  country.  Or  patented  and 
described  in  a  well-known  public  work  abroad, 
the  plaintiffs  cannot  recover,  although  such 
machines  thus  patented  were  not  actually  put 
in  operation,  so  as  to  make  pipe  for  the  public. 

Upon  which  his  honor  instructed  the  jury 
that  he  had  already  stated  to  them  that  the 
plaintiffs'  invention  did  not  consist  in  the  mere 
combination  of  machinery,  and,  therefore,  if 
those  patents  were  for  casting  lead  pipe,  the 
point  was  not  material ;  that  it  was  not  neces- 
sury  that  they  would  have  made  pipe  for  pub- 
lic use  to  defeat  a  subsequent  patent.  To  which 
Instruction,  and  refusal  to  instruct  the  jury  as 
requested,  the  defendants'  counsel  excepted. 

Proposition  IV.  That  the  Tatham  patent  is 
void  on  its  face,  the  Burr  machine  having  the 
entire  combination,  including  heat  and  pres- 
sure, and  the  lead  in  a  set  state.  The  patent 
is  void  for  claiming  too  much;  should  only 
have  been  for  the  improvement,  viz. :  substl- 
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tuting  the  bridge  and  short  core  for  the  loog 
core,  and  not  for  the  whole  combinaiion. 

His  honor  d«f:lined  tagivethis  inatruction, 
to  which  the  defendants'  counsel  excepted. 

•Proposition  V.  That  the  bridge  and  [•  163 
short  core  having  been  before  patented  in  this 
country  by  Burroughs  Titus,  and  also  before 
used  in  other  machines,  no  claim  could  be  made 
for  introducing  into  Burr's  uombinatkm  each 
bridge.  ' 

Upon  which  his  honor  instructed  the  jury  u 
follows :  Undoubtedly  that  is  so,  but  that  is  not  i 
the  plaintiffs'  claim. 

Proposition  VI.  That  the  stats  of  the  lead,  I 
when  used  as  described  in  the  plaintiffs'  speci-  j 
fication,  being  a  principle  of  nature,  is  not  the  | 
subject  of  a  patent,  either  alone  or  in  comblna-  i 
tion  with  the  nuchine  mentioned  in  that  sped-  | 
fication. 

To  which  his  honor  stated,  the  first  part  of 
the  proposition  was  correct,  and  the  latter  part  | 
not;  and  the  defendants'  counsel  excepted. 

Proposition  VII.    That  the  using  of  a  metal 
in  a  ceriain  state,  or  at  a  certain  tem(>orUure,  I 
alone,  or  in  combination  with  a  machine,  wa>  j 
not  the  subject  of  a  patent.  i 

To  which  his  honor  stated,  I  have  already 
instructed  the  jury  that  tiie  invention,  as  de- 
scribed by  tbe  Hansons;  is  a  patentable  subject; 
to  which  the  defendants'  counsel  excepted. 

Proposition  VIII.  That  if  tbe  jury  believe 
that  the  combination  of  cylinder,  piston, 
bridge,  short  core,  die  and  chamber,  under 
heat  and  pressure,  was  before  patented  in  this 
country,  by  Burroughs  Titus,  then  the  plabt- 
ifls  cannot  recover. 

Whereupon  his  honor  instructed  tbe  jur^, 
that  novelty  in  the  mere  combination  of  the 
machinery  was  not  essential  to  the  plaintiffs' 
right  to  recover,  except  as  connected  with  the 
development  and  application  of  the  prindi^e 
before  mentioned;  to  which  the  defendants' 
counsel  excepted. 

Proposition  IX.  That  if  the  jury  believe 
that  the  same  combination  of  cylinder,  pisioo. 
bridge,  short  core,  die  and  chamber,  under 
heat  and  pressure,  bad  before  been  patented  tn 
England,  by  Bramah,  and  published  in  a  well- 
known  work,  then  the  plaintiUs  canned  re- 
cover. 

His  honor  instruced  the  jury,  that  Bramah 's 
patent  and  the  Tathams'  were  not  identical, 
and  declined  to  instruct  them  as  requestal; 
to  all  which  the  defendants'  counsel  excepted. 

Proposition  X  That  if  the  jury  believe  that 
the  Burr,  Bramah,  Titus,  and  Hague  machioe«, 
or  either  of  them,  were  published  to  iheworid 
in  well<known  public  works,  and  had  the  same 
combination,  in  whole  or  in  part,  as  the  Han- 
son machine,  up  to  a  certain  point,  the  Ta- 
thams' patent  is  void,  for  claiming  too  much, 
viz. :  the  whole  combination. 

His  honor  instructed  the  jury,  that  be  bad 
explained  to  them  his  views  on  that  pari  of  the 
case,  and  declined  to  instruct  them  as  n> 
quested,  in  the  form  of  which  Uie  propodtion 
was  stated;  and  to  which  the  defeodantb' coun- 
sel excepted. 

•Proposition  XI.  That  the  re-issue  [*164 
of  the  patent  of  1846,  on  which  alone  the 
plaintiffs  can  claim,  was  not  warranted  bjr  tbe 
patent  of  1841 ,  it  being  for  a  different,  and  nut 
the  wne  invention,  nusdescribed  by  inadren- 
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ence,  accident  or  mistAke;  and,  in  fact,  was  a 
new  palenl.  under  color  of  a  re-issue. 

That  if  the  juiy  believe  that  the  re  issue  of 
1816  wu  for  a  diCFcreDt  invention  from  the 
pileDt  of  1841,  and  not  for  the  same  invention, 
misdescribed  by  inadvertence,  accident  or 
miatake.  tben  the  plaintiffs  cannot  recover. 

His  honor  declined  to  instruct  the  jury  ac- 
cording to  the  first  branch  of  this  proposition, 
lo  whicli  the  defendants'  counsel  excepted;  but 
did  instruct  them  in  the  afflrmative,  upon  the 
itft  branch  thereof. 

Imposition  XII.  That  if  the  jury  believe 
that  the  combination  patented,  was  before  de- 
Kribed  in  some  well  known  public  work,  either 
ID  ibiB  country  or  in  England,  the  plaintiffs 
cannot  recover,  although  such  machine,  or  the 
|Hpe  made  by  it,  was  never  introduced  in  this 
country. 

Upon  which  his  honor  instructed  the  jury  in 
the  afflrmative. 

Proposition  XIII.  If  the  Jury  believe  that 
the  combination  claimed  was  before  known 
or  used,  to  make  lead  pipe,  by  others  than  the 
HaoHons  or  the  Tathams,  the  plaintiffs  are  not 
entitled  to  recover,  no  matter  bow  limited  such 
knowledge  or  use  was,  it  the  invention  was 
not  kept  secret. 

Vpoa  which  his  honor  instructed  the  jury  in 
the  sfBrmaiive. 

Proposition  XIV.  That  if  the  Maccaroni 
maoliiae.  or  the  Busk  and  Harvey  clay  pipe 
machine,  contained  the  same  combination  as 
ihu  plaintiffs'  machine,  that  the  plaintiffs  can- 
D0(  recover,  by  reason  of  applying  the  same 
combination  to  a  new  use. 

Which  instructions  his  honor  declined  to 
give,  and  slated  tliat  he  had  explained  to  them 
his  views  on  that  subject;  and  the  defendants' 
counsel  excepted. 

Proposition  XV.  That  if  the  jury  believe 
that  Mr.  Lowber's  machine  waa  used  by  his 
men  when  the  lead  was  in  a  fluid,  and  not  in  a 
>>ei  or  solid  state,  then  there  was  no  infringe 
BKDt.  and  the  plaintiffs  cannot  recover,  if  the 
plaintiffs'  patent  were  valid. 

Cpon  which  his  honor  instructed  the  jury  in 
the  affirmative. 

Proposition  XVI.  That  the  jury  are  tbe 
*oie  and  exclusive  judges,  as  questions  of  fact, 
whetherlhe  combination  and  process  were  the 
same  in  plaintiffs'  machine  as  was  In  Bramah's 
or  in  any  other  of  the  machines  proved  on  the 
trial. 

Upon  which  his  honor  charged  the  jury  that 
this  was  so  undoubtedly,  subject,  however,  to 
tbe  principles  of  law,  as  laid  down  in  bis  pre- 
o^ing  charge  and  instructions;  to  which  the 
defendants'  counsel  excepted. 
Itt5*j  •Proposition  XVII.  That  if  the  jury 
believe  that  the  lead,  when  it  may  be  successfully 
used  10  make  pipe  with  pl^ntiffs'  machine,  must 
Dot  be  in  a  set  or  solid  slate,  as  described  in  their 
speciflcation.  and  that  it  can  only  be  thus  used 
in  a  fluid  or  pasty  siatc,  then  that  the  patent  is 
void,  and  the  jury  should  find  for  the  defend 
aoiii,  ou  the  ground  that  the  specification  does 
DIM  fairly  and  fully  describe  the  nature  of  tbe 
iaventiou  clamed,  nor  the  condition  in  which 
the  kuid  should  be  used,  so  as  to  enable  the 
public  to  ascertain  the  true  uature  of  the  inven- 
iii>a,  tbe  manner  of  using  the  machine,  and  the 
condition  in  which  the  lead  ought  to  be  used. 
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Which  instruction  his  honor  answered  in  the 
altirmative. 

The  jury  then  retired  to  consider  their  ver- 
dict, under  the  said  charge  and  instructions; 
and  subsequently,  on  the  25th  day  of  May, 
1849,  returned  into  court  with  a  verdict  for  the 
said  plaintiffs  for  $11,394  damages,  and  six 
cents  costs. 

And,  inasmuch  as  the  said  several  matlers 
aforesaid  do  not  appear  by  the  record  of  the 
said  verdict,  the  said  defendants'  counsel  did 
then  and  there  request  his  Honor,  the  said 
Judge,  to  put  his  seal  to  this  bill  of  exceptions, 
containing  tbe  said  several  matters  aforesaid; 
and  his  Ifonor,  the  said  Judge,  did,  in  pursu- 
ance of  the  said  request,  and  of  tbe  statute  in 
such  case  made  and  provided,  put  bis  seal  to 
this  bill  of  exceptions,  containing  the  said 
several  matters  aforesaid,  at  the  City  of  New 
York  aforesaid,  tbe  same  SiSih  day  of  May, 

1840.  8.  NBLSON. 

The  case  was  argued  by  Mes»rs.  GiUett  and 
Noyes,  with  whom  was  Mr.  Barbour,  for 
tbe  plaintiffs  in  error,  and  bv  Messrs.  Cuttings 
and  Staples  for  the  defendants  in  error. 

Tbe  points  made  by  Ihe  counsel  for  the 
plaintiffs  in  error  were  the  following: 

1.  In  construing  a  patent,  and  deciding  what 
arc  tbe  inventions  patented  thereby,  the  sum- 
ming up  is  conclusive.  Nothing  is  patented  but 
what  is  expressly  claimed.  {Moody  v.  Fi»ke,  3 
Mason,  113,  118;  Bex  v.  Cutler.  1  Starkie. 
3.54;  Daviea  on  PatenU.  898,  -104;  Bimi  v. 
Moore.  2  Marsh.,  211;  Wyeth  v.  Slone.  1  Story, 
285;  Hot^  v.  SUvem,  8  W.  &  M.  17.) 

3.  What  Is  described  in  a  patent,  and  not 
claimed,  whether  invented  by  the  patentee  or 
not,  is  dedicated  to  the  public,  and  cimnot  be 
afterwards  claimed,  as  a  part  nf  bis  patent,  in 
a  re-issue,  or  otherwise,  (BaUin  v.  Taggart. 
Judges  Kane  and  Grier.  September  10,  1851: 
6th  section  of  Act  of  1888;  MeUus  v.  Silsbee,  4 
Mason,  111;  Grant  v.  iiflyujond.  6  Pet.,  218; 
S/utw  V.  Cooper,  7  Pet..  282,  822,  838;  Pennoek 
V.  Dialogue,  2  Pet.,  1, 16.) 

S.  A  patent  void  in  part.  Is  void  in  whole, 
except  wnen  otherwise  *provided  [*100 
by  statute.  [Wyeth  v.  Stone,  1  Story,  28.5, 
373-294;  Moody  \.  Fiske.  3  Mason.  118,  119; 
Woodcock  v,  Parker,  1  Gall..  438;  Evans  v. 
Eaton,  7  Wheat.,  356;  5  Cond.  R..  303.  314; 
Boea  V.  Moore,  Davies'  Patents,  398;  M.,  3 
Marshall,  211;  IM  v,  Tfiompmn,  3  B.  Moore, 
344;  Bevinton  v.  Hawks.  4  B.  &  Aid.,  5il; 
Saunders  v.  Aston.  3  B.  &  Aid..  881;^firay  v. 
MarshaU,  5  Bing.  N.  C,  493;  Gibson  v.  Brand, 
4  M.  &  Gr.,  178;  McFarlanev.  Price,  1  Starkie, 
199;  Million  V.  Mo&re.  1  Nev.  &  P.,  695;  Sex 
V.  Cutler.  1  markie,  359.) 

4.  The  Judge  was  bound  to  present  to  the 
consideration  of  Ihe  jury,  as  a  question  of  fact, 
in  the  words  of  the  statute,  whether  the  pat- 
entee, being  an  alien.  "  had  failed  and  neglect- 
ed, for  tbe  space  of  eighteen  months  from  tbe 
date  of  tbe  patent,  to  put  and  continue  on  sale 
to  the  public,  on  reasonable  tcrmx,  ibe  inven- 
tion for  which  Ihe  patent  issued."  ( Tathavi  and 
others  v.  Loritig,  decifaion  by  Judge  Story  on 
this  patent,  cited  on  brief.) 

5.  It  was  error  in  the  Judge  to  instrtu  t  the 
junr  that  he  had  examined  the  uurrendered  and 
re-is&ued  patent,  and  found  the  improvement 
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the  same.  He  should  have  submitted  the  quei*- 
tion,  a»  one  of  fact,  to  the  jury,  for  them  to  de- 
termine, upon  the  evidence,  of  the  weight  of 
which  they  were  theexchisive  jud^ca.  ft  was 
also  error  lo  instruct  them  that  Bnimali's  and 
Tatham'B  patent  were  not  identical.  That  was  a 
question  for  tlie  jury.  (Curl  is,  acc.  881 ;  Carver  v. 
Braintree,  3  Slory,  VSi;  Stimp$on  v.  WetteTuater 
RtUroad  Co..  4  Howard.  381.) 

6.  The  question,  whether  the  combination 
had  been  previously  pateoted,  or  described  in 
a  printed  publication,  was  one  of  fact,  which 
should  have  Ix-cn  submitted  to  the  jury. 

7.  Applying  an  old  machine  to  a  new  use.  or 
to  produce  a  new  result,  is  not  the  subject  of  » 
lawful  patent.  {Boulton  v.  BtiU,  2  11.  Bl.  487; 
Lash  V.  Hague,  Web.  Pal.,  207;  Crattev.  PiHce, 
4  Mann.  &  Omnn.,  flSO ; v.  ({ritiag/mw, 
Web.  Pat.,  8;  Howe  v.  Abbott,  2  Story,  IfiO, 
103;  Bean  v.  SmaUieaxl.  2  Story,  408,  410; 
Uotey  V.  Bterem,  1  Wood,  &  M.,  290.  297.  298; 
Kag  V.  MarshaU,  6  Biog.  &  C,  492;  S5  Com. 
Law.  p.  194,  197,  Im-,  Oibmn  v.  Brand,  4 
Mann.  &  Grang.,  179.  43  Cora.  Law,  100,  110; 
ffo^hkin  V.  Greenwood,  1 1  Howard,  248,  266 : 
Curtis,  sees.  26,  27.) 

6.  ,&Iaking  an  addition  to  an  old  combination 
does  not  authorize  a  patent  for  the  whole  com- 
biuation.  8uch  a  patent  would  be  broader  than 
the  invention,  and  void. 

(Act  mm.  sec.  6;  Hiadmarcb  on  Pat.,  184. 
190,  and  ca-ses  cited;  Basil  v.  QUbt,  Davies' 
Pat..  898.  413:  Whittfmore  v.  CutUr,  1  Gall.. 
478;  Barrett  v.  Hall.  1  Mason,  4l7,  474;  ifoody 
V.  Finke,  2  Mason,  117;  Prouty  v.  Draper,  I 
Story,  588;  Hoiee  v.  Abbott,  2  Story,  190; 
Brookx  V.  Jenkina,  8  McLean,  4SS;  Stam 
167»J  *v.  Eaton,  1  Pet.  C.  C,  823;  Curtis, 
sees.  8.  9.  10,  \USroofi»x.  BiekaOl.AUcXjem. 
64,  78;Jiiw/v.ft;«,4McLean,177,180:i*«rtoT 
V.  IIavx»rih,  4  McLean.  870.  373;  Pnmty  v. 
BuggUs,  16  Pel  .  336,  841;  Eoam  v.  Ekiton.  7 
Wheat.,  356;  5  Cond.  R,  302.  814.) 

9.  The  plaintiffs,  Henry  B.  and  Benjamin 
Tatham.  not  being  inventors,  were  not  author- 
ized to  surrender  the  patent  granted  to  them  as 
assignees,  and  receive  a  re  issued  patetit  there 
00.    (Patent  Act  of  1837.  sec.  6.) 

10.  The  re  issued  patent  is  void,  because 
issued  to  a  party  who  was  neither  an  original 
inventor,  nor  his  assignee.  (Act  of  1837.  sec.  6.) 

11.  Neither  a  principle  nor  an  effect  can  be 
patented,  but  a  patent  must  be  for  a  mode  of 
emlxxlying  the  former  to  produce  the  latter, 
invented  by  the  patentee.  (Kemper't  case,  by 
Chief  Juntiee  Cranch.  in  Curtis  on  Pat.,  500; 
Wyetk  v.  iStone,  1  Story,  285;  HiU  v.  Tfiomp- 
$on.  8  Taunton.  »75;  9.  C,  4  Com.  L.,  151; 
Bmnton  v.  HawkH,  4  Bam.  &  Aid.,  541 :  8.  C, 
6  Com,  L.,  509;  Moody  v.  Fi'»ke.  2  Mason, 
118;  W/iiflfm&re  v.  C'utUr,  1  Gall..  478.  480: 
StoM  V.  6})Tague,  1  Story,  870.  272;  Blanch- 
hard  T.  i^pin^e,  8  Sumner.  536,  540;  S. 
C,  2  Slory.  164.  104;  Howe  v.  Abbott,  2  Story, 
194;  Smith  v.  Downing,  decided  in  1850  by 
Judge  Woodburv:  Detmauld  v,  Beeteji,  Grier 
and  Kane,  Judgeli.  1851;  Bwilton  v.  Watt,  2  H. 
Bl.,  45:(:  S.  C,  Davis  on  Pat..  162,  192.) 

The  counsel  for  the  defendants  in  error  made 
the  following  points: 

No  cxcepiTon  was  taken  to  the  admission  or 
exclusion  of  testimony;  but  solely  to  the  Judge's 
cliarge. 

878 


The  invention  for  which  the  patent  wss 
granted  consisted  in  the  discovery,  that,  under 
certain  conditions,  and  by  the  use  and  applica- 
tion of  cerlain  melhodp,  lead  and  some  of  its 
alloys,  while  in*  a  set  state,  could,  after  beine 
separated  into  parts.  Ik  re  united  and  weldeC 
and  thus  formed  into  pipe;  and  also  of  the 
mode  of  doing  this;  proaucing  thereby  a  new 
article  of  manufacture,  wrought  lead  pipe- 
avoiding  the  objections  which  had  always  pre- 
vented success  in  casting  pipe;  and  by  this  dis 
covery  overcoming  the  defects  of  Bun's 
method,  on  which  this  was  an  improvetaieoL 

The  patentees.  In  describing  the  invention, 
say  ttiat  they  "  have  found  from  experienci? 
that  lead  and  some  of  its  alloys,  when  recemly 
become  set,  or  in  a  condition  just  short  of 
fiuidily,  being  still  under  heat  and  eilreme 
pressure,  in  a  close  vessel,  will  re-unite  perfectly 
after  a  separation  of  its  parts,"  and  that,  tfaer^ 
fore,  they  construct  theirmachinery  as  follows 
^ind  *lhen  proceed  to  describe  the  [*16S 
machinery  or  apparatus,  as  adapted  by  them 
to  this  discovery,  and  by  which  they  produce 
the  practiod  result  above' stated. 

After  describing  the  apparatus  and  the  model 
of  using  it.  the  patentees  repeat,  "  that  the  re- 
markatjle  feature  of  their  invention  is,  thatsoft 
metals,  when  in  a  set  slate,  being  yet  under 
heat  can  be  made,  by  extreme  pressure,  to  re- 
unite perfectly,  around  a  core  after  a  sepsn- 
tion.  and  thus  be  formed  into  strong  pipes  or 
tubes." 

And  "that  the  essential  difference  in  the 
character  of  this  pipe,  distinguishing  it  from  all 
others  Iwifore  made,  was,  that  it  was  wrought 
under  heat  by  pressure  and  consiriction  from 
set  metal;  and  that  It  Is  not  a  casting  formed  in 
a  mold." 

And  they  close  by  claiming,  as  their  inven- 
tion. "  the  combination  described  by  them, 
when  used  to  form  pipes  of  m^al  under  best 
and  pressure  in  tlie  manner  set  forth." 

The  Judge,  in  his  charge,  in  commenting  on 
the  patent,  states  the  invention  to  be  substan- 
tiatly  as  above  stated;  and  to  this  construdioii 
and  view  of  the  patent,  no  exception  was  taken 
by  the  defendants. 

The  court  then  proceed  further  to  instruct 
the  jury,  and  in  answer  to  certain  propositions 
submitted  by  the  plaintiffs  in  error  for  thecon- 
sidoration  of  the  court. 

I.  Tiie  first  proposition  laid  down  by  the 
court,  is  that  the  tnere  combination  of  maoun- 
erj,  not  new,  in  the  abstract,  when  combined 
with  and  applied  to  the  practical  development 
of  a  new  principle,  to  produce  a  new  and  u.«e- 
f  ul  result,  may  be  the  subject  of  a  valid  patent. 
This  principle  is  repeated  several  times,  in  dif- 
ferent connections,  in  the  course  of  the  charge 
to  the  jury ;  and  as  often  except<^  to  by  the 
counsel  for  the  defendants. 

The  counsel  for  the  defendants  in  error,  hi- 
sist  that  the  above  position  is  correct,  and  sup- 
ported by  principle,  by  precedent  and  bypiw- 
tice. 

1.  The  position  is  supported  by  principle, 
founded  on  the  statutes  giving  patents  to  in- 
ventors. He  who  discovers  a  new  principle, 
and  points  out  the  means  of  applying  it.to pro- 
duce a  new  and  useful  result,  comes  within  tbe 
settled  construction  of  the  English  Act,  giving 
a  patent,  for  the  sole  woridng  of  any  manner 
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of  new  manufactures.  (See  6tb  section  of  the 
ict  21  James  I.,  1633.)  By  our  patent  law, 
any  person,  having  invcntea  or  discovered  any 
new  manufacture.  18  entitled  to  a  patent. 
(See  6th  section  of  the  Act  4th  July.  1836.)  The 
term  "  new  manufaclure "  includes  not  only 
ibe  thing  imtduced,  but  the  means  of  producing 
it. 

3.  This  principle  is  supported  by  authority. 
(Curtta,  Pal. .sees.  9,71  to91,  also,  ch.  2,  pp.  67  to 
109*]  04,aDd  cases  there  cited ;  *Eart  Dudlej 's 
patent  for  the  use  of  pea  or  pit  coul,  in  the 
mumfaclure  of  iron;  1  Carpmael,  15;  Web- 
sler  s  Patent  Cases,  14  3.  C. ;  Nielsoo's  patent 
for  Ibe  hot  air  blast,  in  connection  with  cooi- 
mon  biluminuus  pitcoal.in  the  manufacture  of 
iron;t(  Hoes.  &  Welsb..606  to 825;  A.  D.  1841; 
Xea»n  Y.  Half (frd.  lie.,  Web.  Pat.  Ca.,  395. 
828,  and  828  to  878,  A.  D.  1841  ;S.  C.  874; 
Crane's  patent  for  the  hot  air  blast,  in  connec- 
tion with  anthracite  coal;  Crane's  patent, Web. 
Pdt.  Caa.,  375,  date  1836;  Crane  v.  Price,  (fee., 
Webs.  Pat.  Caa.,  377,  893.  A.  D.  1842;  S.  C, 
4  Mann.  &  (Jrang.,  380;  S.  C,  43  Eng.  Com. 
L  R.,  301;  8.  C,  2d  vol..  Frank,  J.,  for  year 
IRl.  p.  388;  French,  Ac.,  v.  Rog&n,  dx..  894 
to  397.  and  cases  there  cited  by  the  court;  6 
Eng.  Law  and  Equit;^,  536,  overrulingS  Car- 
lington  &  Kirwan,  cited  o.  Leon.,  4^  47, 62; 
Curtis.  81  a.;  Webster,  329,  note.) 

IL  The  second  exception  by  the  defendants' 
counsel  is  to  the  charjj;e  of  the  court,  in  reta- 
tioo  to  Mr.  Keller's  evidence. 

It  is  difBcult  to  see  upon  what  ground  this  ex- 
ception of  the  defendants  to  the  charge  of  the 
court  is  founded.  After  remarking  upon  the 
character  and  weight  of  the  fact  tcsttfled  to. 
the  whole  is  submitted  to  the  jury  for  their 
d«^ion. 

III.  The  third  exception  taken  to  the  charge 
of  the  court  is  found  in  the  next  two  para- 
ztapha  oo  the  same  page,  and  relates  to  the  re- 
inued  patent  The  same  is  repeated  in  the  call 
of  the  defendants,  in  their  eltsventh  proposi- 
tion, upon  which  they  ask  the  court  to  instruct 
the  Jury. 

The  substance  of  the  charge,  as  given  In  both 
iastaoces,  is  that  the.  language  in  one  patent 
WBB  in  some  parts  different  from  that  m  the 
other,  bat  the  meaning  was  substantially  the 
Hine  in  both.  That  the  re  issued  patent  must 
be  for  the  same  invention  as  the  first;  and  the 
malter  of  fact  was  left  to  the  jury. 

IV.  The  next  exception  ia  to  tlie  charge  of 
the  court,as  found  at  the  top  of  the  43d  page  of 
the  case,  and  is  as  follows: 

"  That  in  the  patents  referred  to,  from  the 
year  1797  to  1833,  the  combination  which  was 
claimed  to  be  identical,  was  coafe»edly  used 
for  making  pipe,  by  casting  with  fluid  lead  in 
a  mold,  and  after  it  was  set,  by  the  application 
of  water,  forcing  it  out. 

"  And  the  question  is,  whether  any  of  these 
iDventions  are  substantialiy  the  same  as  tlie 
pMnliffs';  whether,  evea,  if  by  these  modes 
pipe  had  been  successfully  made  for  common 
use,  it  would  hare  been  made  in  tlie  same  man- 
ner B8  the  Hansons';  to  which  opinion  the 
counsel  for  the  defendants  excepted.  " 

Whether  the  modes  referred  to  by  the  courl. 
of  maniifantiiring  pipe,  were  the  same  or  dif- 
I70*]fcrent,wa8  aqueelion  of  fact  ieftlo*the 
Jury;  and  the  court  did  not,  by  the  maimer  ot 
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stating  the  point,  withdraw  it  from  the  con- 
sideration of  the  jury. 

y.  The  fifth  exception  relate^  to  the  charge 
of  the  court,  as  to  the  duty  of  the  plaiuiiffs  to 
put  and  keep  the  invention  on  sale  on  reasoua- 
ble  terms,  and  they  say  that  It  wusnotcssenlial 
that  the  patentees  should  take  active  means  for 
the  purpose  of  putting  their  invention  in  mar- 
ket, and  forcing  a  sale;  but  tliat  they  should  at 
all  times  be  ready  to  sell  at  a  fair  price,  when 
a  reasonable  offer  was  made. 

That  it  was  for  the  jury  to  say  whether  it 
was  put  and  conlinued  on  sale,  under  this  view 
of  the  hiw;  to  which  the  counsel  for  the  de- 
fendants excepted. 

We  insist  that  the  court  took  a  correct  view 
of  the  statute,  and  properly  submitted  the  ques- 
tion of  (act  to  the  jury;  uid  that  the  exception 
is  not  well  taken. 

VL  Tlie  next  exception  in  the  order  In 
which  the  defendants  in  error  have  noticed 
them,  i-elates  to  the  instructions  of  the  court,in 
relation  to  the  liability  of  Le  Koy  and  Smith 
jointly,  with  the  olher  defendant,  Lowber. 

It  8eem8,to  the  counsel  for  the  defendants  in 
error,  that  thequestion  was  properly  submitted 
to  the  jury,  as  a  question  of  fact,  how  far  Le 
Roy  and  Smith  bad  made  themselves  liable 
with  Lowber.  The  defendants  in  error  insist 
that  the  exception  to  this  part  of  the  charge  is 
not  well  taken. 

VII.  In  answer  to  the  fourth  proposition,  on 
which  the  court  was  requested  to  instruct  the 
jury  that  T^itham's  patent  was  void  on  its  face. 
&c.  We  say  that  the  charge  of  the  court  was 
correct.  The  patentees  in  Tatham's  patent 
have  pointed  out  clearly  what  they  claim,  and 
what  they  do  not  claim. 

VIII.  In  their  ninth  proposition,  thedefend- 
ants  requested  the  court  to  instruct  the  jury — 

"That  if  they  believed  the  same  combiDation 
of  cylinder,  piston,  bridge,  short  core,  die  aud 
chamber,  under  heat  and  pressure,  had  before 
been  patented  in  England  bv  Bramah.and  pub- 
lished in  a  well-known  work,  then  the  pluint- 
isflts  cannot  recover, " 

Upon  this  proposition  the  court  instructed 
the  jury.tliat  Bramah's  patent  and  the  Tathams' 
were  not  identical ;  and  declined  to  instruct  the 
jury  as  requested.  To  which  the  counsel  for 
ihedefendants  excepted.  This  request  by  the 
defendants  for  the  above  instruction  was  based 
on  the  assumption  of  a  fact  not  proved  and  not 
true,  and  was  correctly  refused. 

IX.  The  defendants  requested  the  court  to 
instruct  the  jury  according  to  their  tenth  prop- 
osition, which  is  as  follows:  "That  if  the 
jury  believe  that  the  Burr.  Bramah,  Titus,  and 
Hague  machines,  oreitlierof  them,  were  pub* 
llsned  to  the  world  in  *well-known  [*171 
public  works,  and  had  the  same  combination, 
in  whole  or  in  part,  as  the  Hanson  machine,  up 
to  a  certain  point,  the  Tathams'  patent  is  void 
for  claiming  too  much,  viz. :  the  whole  combi- 
nation; and  the  court  thereupon  instructed  tlie 
jury,  that  they  had  explained  their  views  on 
that  part  of  toe  case,  and  declined  to  instruct 
them  as  requested  in  the  form  in  which  the 
proposition  was  stated."  To  which  the  counsel 
for  the  defendants  excepted;  and  the  defend- 
ants  in  error  insist  that  this  exception  Is  not  well 
taken. 

X.  The  sixteenth  propodtion,  on  which  the 
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court  was  requested  to  instruct  tlie  jury,  ia  in 
the  following  words,  namely: 

"  That  the  jury  are  the  sole  and  exclusive 
judces  as  to  the  questions  of  fact,  whether  the 
combinatioQ  and  process  were  the' same  in  the 
plaintiffs'  machine  as  was  Bramab's,  or  in  any 
other  of  the  macliines  proved  on  the  trial.  And 
thereupon  the  court  instructed  the  jury,  that 
this  was  so  undoubtedly;  suljieet,  however,  to 
the  principles  of  law  as  laid  down  in  the  pre- 
ceding  charge  and  instrucUona."  To  which 
the  counsel  for  the  defendants  excepted. 

The  defendants  in  error  insist  that  none  of  the 
exceptions  aforesaid  are  well  taken;  and  that 
said  judgment  should  be  affirmed,  with  costs 
and  damages. 

Mr.  Justice  BleLeaa  delivered  the  opinion 

of  the  court: 

This  is  a  case  on  error  from  the  Circuit  Court 
of  tbe  &3uthern  District  of  New  York. 

The  action  was  brought  in  the  Circuit  Court, 
to  recover  damages  for  an  alleged  infringement 
of  a  patent  for  new  and  useful  improvements  in 
machinery  for  making  pipes  and  tubes  from 
metallic  substances. 

The  declaration  alleged  that  John  and 
Charles  Hanson,  of  England,  were  tbe  invent- 
ors of  the  improvements  specified,  on  or  prior 
to  the  Slst  of  August.  1837;  that  on  the  10th  of 
January.  1S40,  the  Hansons  assigned  to  H.  B. 
and  B.  Tatham,  two  of  the  defendants  in  error, 
the  full  and  exclusive  right  to  said  improve- 
ments; that,  on  the  39tb  of  March.  1841.  lettera 
patent  were  granted  Cor  tbe  improvements  to 
the  Tathams,  as  the  assignees  of  the  Hansons; 
that.  afterwards.H.  B.  andB.  Tatbam  assigned 
to  G.  N.  Tatham,  the  remainingdefendant  in 
error,  au  undivided  third  part  of  the  patent. 

On  tbe  14th  of  March,  1S46,  the  said  letters 
patent  were  surrendeied,  on  the  ground  that  the 
specifications  of  the  improvements  claimed 
were  defective,  and  a  new  patent  was  issued, 
which  granted  to  the  patentees,  their  heirs,  &c., 
for  the  term  of  fourteen  fears,  from  the  Slst  of 
August,  1837,  the  exclusive  right  to  make  and 
vend  the  improvements  secured.  Thedeclara- 
172*]  tion  *state8,  the  patent  was  of  the  value 
of  fifty  thousand  dollars;  and  that  the  defend- 
ants below  had  made  and  vended  lead  pipe  to 
the  amount  of  two  thousand  tons,  in  violation 
of  the  patent,  and  to  the  injury  of  the  plidnt- 
iffs  twentT  thousand  dollars. 

The  defendants  pleaded  not  guilty ;  the  de- 
fendant Lowber  did  not  join  in  the  plea,  but 

Sermitted  judgment  to  be  entered  against  him 
y  default.  On  the  trial,  certain  bills  of  ex- 
ceptions were  taken  to  the  instructions  of  the 
court  to  the  jury,  on  which  errors  are  assigned. 

The  schedule,  which  is  annexed  to  the  pat- 
ent, and  forms  a  part  of  it,  states  that  the  in- 
vention consists  "in  certain  improvemenls  up- 
on, and  additions  to.  the  machinery  used  for 
manufacturing  pipes  and  tubes  from  lead  or 
tin,  or  an  alloy  of  soft  metals  capable  of  being 
forced,  by  great  pressure,  from  out  of  a  receiver, 
through  or  between  apertures,  dies  and  cores, 
when  in  a  set  or  solid  state,  set  forth  In 
tbe  specification  of  a  patent  granted  to  lliomas 
Burr,  of  Sfarcwsburj-,  in  Shropshire.  England, 
dated  the  1 1th  of  April.  1820. After  describ- 
ing Burr's  machine,  its  defects,  and  the  im- 
provements made  on  it  as  claimed,  the  patent- 
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ees  say,  "  Pipes  thus  made  are  found  to  pos- 
sess great  solidity  and  unusual  strength,  and  a 
fine  uoiformitT  of  thickness  and  accuracy  of 
bore  is  arriveii  at.  such  as.  it  is  believed,  hu 
never  before  been  attained  by  any  other  ma- 
chinery." 

"The  essential  diEference  in  the  character  of 
this  pipe,  which  distinguishes  it,  as  well  an  tlial 
contemplated  by  Thomas  Burr,  from  all  ollitir 
heretofore  known  or  attempted,  is  that  it  is 
wrouriit  under  heat,  by  pressure  and  oonsiric- 
tion,  from  set  metal;  and  that  it  isnotacasting 
formed  in  a  mold." 

And  they  declare,  "  We  do  not  c?aim  as  our 
invention  and  improvement,  any  of  the  parts 
of  the  above-described  machinery,  independ- 
ently of  its  arrangement  and  combination  above 
set  forth.  What  we  do  claim  as  our  invention, 
and  desire  to  secure,  is  tbe  combination  of  tbe 
following  parts  above  described,  to  wit:  the 
core  and  bridge,  or  guidepiece.  with  tbe  cytio 
der,  the  piston,  the  diamber  and  the  die,  when 
used  to  form  pipes  of  metal,  under  heat  and 
pressure,  in  tbe  manner  set  forth,  or  in  any  oth- 
er manner  substantially  the  same." 

The  plaintiffs  gave  in  evidence  certain 
agreements  between  the  defendants,  shoving 
the  manufacture  of  lead  pipe  by  tbe  defeoduit 
Lowber.  for  the  defendants  Le  Roy  and  Smith. 
And  also  evidence  tending  io  prove  that  the 
said  Jolm  Hanson  and  Charles  Hanson  were 
the  original  and  first  Inventors  of  the  im- 
provement described  in  the  said  letters 
patent;  that  the  invention  and  discovery 
therein  described  was  new  and  useful;  tliat 
the  lead  pipe  manufacaurcd  thereby  was  su- 
perior in  quality  *flnd  strength,  capa-  [*173 
ble  of  resisting  much  greater  pressure,  and 
more  free  from  defects  than  any  pipe  liefore 
made;  that  in  all  the  modes  of  making  lead 
pipe,  previously  known  and  in  use.  it  could  lie 
made  only  in  short  pieces,  but  that  by  this  im> 

K roved  mode  it  could  be  made  of  any  required 
:ngth,  and  also  of  any  required  size;  and  that 
the  Introduction  of  le^  pipe,  made  in  the  mode 
described,  had  superseded  the  use  of  that  made 
by  any  of  the  modes  before  in  use,  and  that  it 
was  also  furnished  at  a  less  price." 

"  And  tbe  plaintiffs  also  gave  evidence  lend- 
ing to  prove  that  lead,  when  recently  become 
set,  aod  while  imder  beat  and  extreme  pressure 
in  a  close  vessel,  would  re-unite  perfectly,  ^ft^ 
a  separation  of  its  parts;  and  that  in  the  prooeM 
described  in  the  said  patent.  lead  pipe  wai 
manufactured  by  being  thus  separated  and  re- 
united; and  that  the  said  John  and  Cbarka 
Hanson  were  the  first  and  original  discoverers 
thereof;  and  that  such  discovery,  anditsreduc 
tion  to  a  practical  result  in  the  mode  described 
in  said  letters  patent,  was  useful  and  impor- 
tant." 

"  And  tbe  plaintl^  also  gave  evidence,  con 
duciog  to  prove  that  the  improvement  de- 
scribed in  tbe  letters  patent  was  tbe  same  in- 
vention and  discovery  which  had  been  nwd* 
by  tbe  said  John  and  Charles  Hanson,  and  for 
which  letters  patent  had  been  granted  to  tbeoi 
in  England,  and  subsequently  in  this  couDiry, 
to  the  Tathams.  as  recited  tn  the  letters  pat- 
ent." 

"  And  the  plaintiffs  also  gave  evidence  con- 
ducing to  prove  that  they  had  been  read^  and 
I  willing,  and  had  offered  to  aell  the  said  uiveii- 
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tioD,  withiD  eighteen  montbH  succeeding  the 
BBuing  of  mid  letters  patent  to  tbem,  and  also 
anoe:  and  bad.  wtthin  tlte  said  eighteen  months. 
»ld  the  same  for  &  large  portion  of  the  Cuited 
Slates." 

The  defendrtota'  counsel  then  read  in  evi- 
dence from  the  "Repertory  of  Arts,"  Vol. 
XYl.,  page  344,  the  d^ription  of  the  patent 
to  the  Hrdsoqs.  dated  A.ugiist  31,  1887.  Tliey 
abo  read  in  evidence  the  patent  issued  -upon 
tlK  application  of  the  plaintiffs  to  the  Patent 
(MBce,  containing  another  specification,  which 
VKS  annexed  (o  the  patent  surrendered.  And 
ihey  alw)  read  the  speciflcation  of  Thomas 
Burr's  patent,  of  April  11,  1830.  Also  a  pat- 
ent (iranted  to  George  W.  Potter,  described  in 
the  12th  "  Fraoklin  Journal  of  Ajts,"  publish- 
ed id  1838;  they  also  read  the  Bpeciflcatioa  of 
a  patent  granted  in  England,  to  Bush  and 
Harvey,  on  December  5tb,  1817;  and  also  the 
speciflcation  of  a  patent  i^nted  in  England  to 
Joseph  Bramah,  October  Slst.  1707. 

Evidence  was  alno  given  to  show  that  the 
combination  of  machinery  for  making  lead 
174*]  lapf,  described  in  publicworkH  as  *hav- 
ing  been  invented  by  Burroughs  Titus,  by 
George  W.  Potter,  by  Jesse  Fox,  by  John 
HflfTue,  and  by  Joseph  Bramah,  were  substan- 
tially the  same  as  that  used  by  tlie  plaintiffs; 
ibat  the  combination  of  machinery,  patented  as 
iiereinhefore  staled,  by  Bush  and  Harvey,  for 
maklDif  pipes  of  clay,  and  that  used  f6r  mak- 
iogmaccaroni,  were  substantially  the  same  as 
that  described  in  the  plaintiffs'  patent. 

Id  their  charge  to  the  jury,  the  court  said, 
"They,  the  plaintiffs,  al^^o  state,  that  they  do 
Dot  claim  any  of  the  parts  of  the  machinery,, 
the  cylinder,  core,  die  or  bridge,  but  that  they 
claimed  the  combination  when  used  to  form 
pipea  of  metat,  under  beat  and  pressure,  in  the 
way  they  have  described.  There  can  be  no 
doubt  that  if  this  combination  is  new,  and  pro- 
duces a  new  and  useful  result,  it  is  the  proper 
subject  of  a  patent."  "The result  is  a  new 
manuracturc.  And  even  if  the  mere  combina- 
tioD  ol  machinery  in  the  abstract  is  not  new, 
Rtill,  if  used  and  applied  in  connection  with  the 
practical  development  of  a  principle. '  newly 
discovered,  producing  a  new  and  useful  result. 
Uk  8Ubjef!t  is  patentable.  In  this  view,  the 
traprovement  of  the  plaintiffs  is  the  application 
oft  combination  of  machinery  to  a  new  end: 
lo  tlie  development  and  application  of  a  new 
principle,  resulting  in  anew  and  useful  manu- 
facture. That  the  discovery  of  a  new  princi- 
ple is  not  patentable,  but  it  must  be  embodied 
and  brought  into  operation  by  machinery,  so 
w  to  produce  a  new  and  a  unef  ul  result.  Up- 
flo  this  view  of  the  paleut,  it  is  au  important 
question  for  the  juiy  to  determine,  from  tlie 
evidence,  whether  the  fact  is  established,  on 
which  the  alleged  improvement  is  founded, 
that  lead  in  a  set  or  semi-solid  state,  can  thus 
be_  re-uuiled  or  welded,  after  reparation."  To 
Ihii  instruction  the  defendants  excepted. 

It  was  also  objected,  that  the  plaintiffs'  patent 
was  invalid  for  want  of  origiDality ;  that  the  in- 
TCDtioD  bad  been  before  described  in  public 
wwks,  and  Bmmah,  Hague.  Titus,  Fox  and 
PoIIw,  were  relied  on  by  the  defendants. 

ToUiisit  was  replied,  by  the  court.  "That 
Id  the  view  taken  by  the  court  in  the  coustruc- 
lioD  of  the  patent,  it  was  not  material  whether 
HowAw>  14. 


the  mere  combinations  of  machinery  referred 
to  were  similar  to  the  combination  uoed  by  the 
Hansons,  because  the  originality  did  not  con- 
sist in  the  novelty  of  the  machinery,  but  in 
bringing  a  newly  discovered  principte'into  prac- 
tical application,  by  which  a  useful  article  of 
manufacture  is  produced,  and  wrought  pipe 
made  as  distinguished  from  cast  pipe."  To 
this  charge  there  was  also  an  exception. 

The  word  "principle"  is  used  by  element- 
ary writers  on  patent  subjects,  and  sometimes 
in  adjudications  of  courts,  with  such  a  want  of 
precision  in  its  applicaiion,  as  to  mislead.  It 
is  admitted  *tbat  a  principle  is  not  [*175 
patentable.  A  principle,  in  the  abstract,  is  a 
fundamental  trulh;  an  original  cause;  a  mo- 
tive; these  cannot  be  patented,  as  no  one  can 
claim  In  either  of  them  an  exclusive  right.  Nor 
can  an  exclusive  right  exist  to  a  new  power, 
should  one  be  discovered  in  addition  to  those 
already  known.  Through  the  agency  of  ma- 
chinery a  new  steam  power  may  be  said  to 
have  been  generated.  But  no  one  can  appro- 
priate this  power  exclusively  to  himself,  under 
the  patent  laws.  The  same  may  be  said  of 
electricity,  and  of  any  other  power  in  nature, 
which  is  alike  open  to  all,  and  may  be  applied 
to  useful  purposes  by  the  use  of  machinery. 

In  all  such  cases,  the  processes  used  to  ex- 
tract, modify,  and  concentrate  natural  agen- 
cies, constitute  the  invention.  The  elements  of 
the  power  exist;  the  invention  is  not  in  dis- 
covering them,  but  in  applying  tbem  to  useful 
objects.  Whether  the  machinery  used  be 
novel,  or  consist  of  a  new  combination  of  parts 
known,  the  right  of  the  inventor  is  secured 
against  all  who  use  tbe  same  mechanical  power, 
or  one  that  shall  be  substantially  tbe  same. 

A  patent  is  not  good  for  an  effect,  or  the 
result  of  a  certain  process,  as  that  would  pro- 
hibit all  other  persons  from  making  the  same 
thing  by  any  means  whatsoever.  This,  by 
creating  monopolies,  would  discourage  arts  and 
manufaclurea,  against  the  avowed  policy  of 
the  patent  laws. 

A  new  property  discovered  in  matter,  when 
practically  applied,  in  the  construction  of  a 
useful  article  of  commerce  or  manufacture,  is 
patentable;  but  the  process  through  which  the 
□ew  property  is  developed  and  applied,  must 
be  stated,  with  such  precision  as  to  enable  an 
ordinary  mechanic  to  construct  and  apply  the 
necessary  process.  This  is  required  by  the 
patent  laws  of  England  and  of  the  United 
States,  in  order  that  when  the  patent  shall  run 
out,  the  public  may  know  how  to  profit  by  the 
invention.  It  is  said,  in  the  case  of  The  Houte- 
hill  Company  v.  NeUton,  Webster's  Patent 
Cas^,  683,  "A  patent  will  be  good,  tbotigh 
the  subject  of  the  patent  consists  in  the  dus- 
covery  of  a  great,  general,  and  most  compre- 
hensive principle  in  science  or  law  of  nature, 
if  that  principle  is  by  the  specldcation  appliefl 
to  any  special  purpose,  so  as  thereby  to  tffect- 
uate  a  practical  result  an4  benefit  not  previous- 
ly attained."  In  that  case,  Mr.  Justice  Clerk, 
in  his  charge  to  the  jury,  said,  "  the  specifica- 
tion does  not  claim  anything  as  to  the  form, 
nature,  shape,  materials,  numbers  or  mathe- 
matical character  of  the  vessel  or  vessels  in  which 
the  air  i«  to  be  healed,  or  as  to  the  mode  of 
heating  such  vessels,"  &c.  The  patent  was  for 
"  the  improved  application  of  air  to  produce 
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heat  in  fires,  forges  and  furnaces,  where  bel- 
lows or  other  blowing  apparatus  are  required." 
176*]  Mnthatcase.  altlioughthemaclimery 
was  not  claimed  as  a  part  of  tlie  iuvention,  the 
jury  were  instructed  to  inquire,  "  wliether  the 
speciflcation  was  not  such  as  to  enable  work- 
men of  ordinary  skill  to  make  machinery  or  ap- 
paratus capable  of  producingtbe effect  set  forth 
ui  said  letters  patent  and  speciflcatiou."  And 
that  in  order  to  ascertain  wliether  the  defend- 
ants had  infringed  the  patent,  the  jury  should 
Inquire  whether  they,  "  did  by  themselves  or 
others,  and  in  contravention  of  the  privileges 
conferred  by  the  said  letters  patent,  use  ma- 
chiuery  or  apj>aratus  substantially  the  same 
with  the  machinery  or  apparatus  deecribed  in 
the  plaintiffs'  speciflcation,  and  to  the  effect  set 
forth  in  said  letters  patent  and  specification." 
So  it  would  seem  that  where  a  patent  is  obtain- 
ed, without  a  claim  to  the  iDvention  of  the  ma- 
chinery, through  which  a  valuable  result  is 
produced,  a  precise  specification  is  required; 
and  the  test  of  infriogementis,  whether  the  dc- 
feDdaots  have  used  substantially  the  same  proc- 
ess to  produce  the  same  result. 

In  the  case  before  us,  the  court  toslnicted 
the  jury  that  the  invention  did  not  consist  "  in 
the  novelty  of  the  machinery,  but  in  bringing 
a  newly  discovered  principle  into  praclicaf  ap- 
plicatioQ.  by  which  a  useful  article  of  manu- 
facture is  produced,  and  wrought  pipe  made 
as  distinguished  from  cast  pipe. 

A  patent  for  leaden  pipes  would  not  be  good, 
as  it  would  be  for  an  effect,  and  would,  conse- 
quently, prohibit  all  other  persons  from  using 
the  same  article,  however  munufaclured.  Lead- 
en pipes  are  the  same,  the  metal  being  in  no  re- 
spect different.  Any  difference  in  form  and 
sireugth  must  arise  from  the  mode  of  manu- 
facturing  the  pipes.  The  new  property  in  the 
metal  claimed  to  have  been  discovered  by  the 
)»atentees,  belongs  to  the  process  of  manufact- 
ure, and  not  to  the  thing  made. 

But  we  must  look  to  the  claim  of  the  inven- 
tion staled  in  their  application  by  the  patentees. 
They  say,  "  We  do  not  claim  as  our  Invention 
and  improvement  any  of  the  parts  of  the  above- 
described  machinery,  iudependently  of  their 
arrangement  and  combination  above  set  forth." 
*'  What  we  claim  as  our  invention,  and  desire 
to  secure  by  letter  patent,  is  the  combination 
of  the  following  parts  above  described,  to  wit: 
the  core  and  bridge  or  guidepiece,  the  cham 
ber  and  the  die,  when  used  to  form  pipes  of 
metal,  under  heat  and  pressure,  in  the  manner 
set  forth,  or  in  any  other  manner  substantially 
the  same." 

The  patentees  have  founded  their  claim  on 
this  speciflcation,  and  they  can  neither  modify 
nor  abandon  it  in  whole  or  in  part.  Tlie  coin- 
bioatlon  of  the  machinery  is  claimed,  through 
which  the  new  property  of  lead  was  developed, 
as  a  part  of  the  process  in  the  structure  of  the 
pipes.  But  the  jury  were  instructed,  "that 
the  originality  of  the  invention  did  not  consist 
177*]  in  the  *novelty  of  the  machinerr,  but 
in  bringing  a  newly  discovered  principle  into 
piactical  application."  The  patentees  claimed 
the  combination  of  the  machinery  as  their  in- 
veation  in  part,  and  no  such  claim  can  be  sub 
tained  without  establishing  its  novelty — not  as 
to  the  parts  of  which  it  is  composed,  but  as  to 
the  combinaUon.  Tlie  question  whether  the 
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newly  developed  property  of  lead,  ued  in  the 
formation  of  pipes,  might  have  been  patented, 
if  claimed  as  developed,  without  the  invention 
of  machinery,  was  not  in  the  cose. 

In  the  case  of  Bean  v.  SmaUieood,  S  Stoiy, 
40tf,  Mr.  JuMtiM  Story  said:  "  He  (the  pat- 
entee) B&yi  that  the  same  apparatus,  stated  in 
this  last  claim,  has  been  long  in  use,  and  ap- 
plied, if  not  to  chairs,  at  least  in  other  ma- 
chines, to  purposes  of  a  similar  nature.  If  this 
be  so,  then  the  invention  is  not  new,  but  at 
most  is  an  old  invention  or  apparatus  or 
machinery  applied  to  a  new  purpose.  Now,  I 
take  it  to  be  clear,  that  a  machine  or  appara- 
tus or  other  mechanical  contrivance,  in  Ofder 
to  give  the  party  a  clium  to  a  patent  therefor, 
must  in  itself  be  substantially  new.  If  it  is 
old  and  well  kuown,  and  applied  only  to  a  new 
purpose,  that  does  not  make  it  patentable." 

We  think  there  was  error  in  the  above  in- 
struction, that  the  novelty  of  the  combiostion 
of  the  machinery,  specifically  claimed  by  the 
patentees  as  their  invention  was  not  a  materia) 
fact  for  the  jury,  and  that  on  that  ground  the 
judgment  must  be  reversed.  The  other  rul- 
ings of  the  court  excepted  to,  we  shall  not  ex- 
amine, as  they  are  substaulially  correct. 

Mrnn.  Juttieet  Nelson*  Wayne,  sod 
Orler  dissented 

ifr.  JutUee  Nelson,  dissenting: 

The  patent  in  this  case,  according  to  the 

f;eneral  description  given  by  the  patentees,  i> 
or  improvements  upon,  and  additions  to,  the 
machinery  or  apparatus  of  Thomas-  Burr,  for 
manufacturing  pipes  and  tubes  from  metallic 
substances.  They  declare  that  the  nature  of 
their  invention,  and  the  manner  in  which  ibe 
same  is  to  operate,  are  particularly  described 
and  set  forth  in  their  speciflcation.  In  that.lhrr 
refer  to  the  |>atent  of  Burr  of  the  11th  April. 
1830.  for  making  lead  pipe  out  of  set  or  solid 
lead  by  means  of  great  pressure,  the  product 
being  wrought  pipe,  as  contradistinguished 
from  cast,  or  pipe  made  according  to  the  oraw 
bench  system.  The  apparatus,  as  described  \ss 
Burr,  consisted  of  a  strong  iron  cylinder,  bored 
sufficiently  true  for  a  piston  to  traverse  easHy 
within  it. '  This  cylinder  waR  closed  at  one  end 
by  the  piston,  and  alw>  closed  at  the  other,  er- 
cepl  asmali  aperture  for  the  die  which  formed 
the  external  diameter  of  the  pipe.  The  core 
or  mandrel,  which  delermiued  the  inner 
•diameter,  was  a  lonp  cylindrical  md  [*178 
of  stee),  one  end  of  which  was  attached  to  tbe 
face  of  the  piston,  extending  through  the  cen- 
ter of  the  cylinder,  and  passing  also  Ihrougb 
the  center  of  the  die  at  the  opposite  cod. 
leaving  a  space  around  the  core  and  be- 
tween it  and  the  die  for  the  formation  of  the 
pipe.  The  metal  to  form  the  pipe  was  admit- 
ted into  tlie  cylinder  in  a  fluid  state,  and  wfaes 
it  become  set  or  solid,  the  power  of  a  hydraulk- 
press  was  applied  to  the  head  of  the  piston, 
which,  moving  against  the  body  of  solid  leul 
in  the  cylinder,  drove  it  through  the  die,  die 
long  core  advancing  with  the  piston  and  wiUi 
the  body  of  lead  through  the  die.  and  thus 
forming  the  pipe.  The  cylinder  usually  holds 
from  three  to  four  hundred  pounds  of  lead.snd 
continuous  pipe  is  made  till  thf  whole  diiir.i;e 
is  driven  out. 
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Tbis  plan,  though  one  of  deflerved  merit,  and 
of  great  orijrinality, failed, when  reduced  to  prac- 
lice,excepl  for  the  purpose  of  makingvery  large 
{ripe,  larger  than  that  usually  in  demand,  and 
omaeqiieutly  passed  out  of  general  use.  The 
kng  core  attached  to  the  face  of  the  p!«ton,  ad- 
Taoctng  with  it  in  \he  solid  lead  under  the  great 
pns&ure  required,  ivas  liable  to  warp  and 
twisi  out  of  a  straight  line,  and  out  of  ccoter  in 
thedie,  which  had  the  effect  to  destroy  the  uoi- 
formily  of  the  thickneas  and  centranty  of  the 
bore  of  Lbe  pipe. 

The  old  mode,  therefore,  of  making  pipe  by 
the  draw  bench  system,  continued  down  to 
1887,  when  the  patentees  in  this  case  difscover- 
ed,  by  experiment,  that  lead,  when  recently  set 
and  solid,  but  still  under  heat  and  extreme 
pressure,  in  a  close  vessel,  would  re-unite  after 
a  vparalion  of  Ks  parts,  and  *  'heal  "  (in  the 
buignage  of  the  patentees)  "as  it  were  by  the 
fint  intention,"  as  completely  as  though  it  had 
Dot  been  divided. 

Upcn  tlie  discovery  of  this  property  of  lead, 
whirh  had  never  before  been  known,  but,  on 
thecoDlrary,  had  been  supposed  and  believed, 
by  all  men  of  science  ekilled  la  metals,  to  Ge 
impossible,  the  patentees  made  an  alteration  in 
tbe  apparatus  of  Burr,  founded  upon  this  new 
property  discovered  in  the  metal,  and  succeed- 
ed completely  in  making  wrouslit  pipe  out  of 
(olid  lead  by  means  of  tJie  hydraulic  pressure. 
The  product  was  so  much  superior  iu  qualitj' 
to  that  made  according  to  the  old  mode,  that  it 
inunedislely  wholly  superseded  it  in  the  mar- 
ket. The  p;pe  was  abo  made  mudi  cheaper. 

The  patentees,  by  their  diacoveiy,  were  en- 
abled to  dispense  with  the  longcore  of  Burr, 
and  to  fix  firmly  a  bridge  or  cross  bars  at  the 
end  of  the  cylinder  near  the  die.  to  which 
bridge  tbey  fastened  a  short  core  extending  in- 
to atid  through  the  die.  By  this  arrangement 
they  obtained  a  firm,  immovable  core,  thai  al- 
ways preserved  its  centrulity  with  the  die,  and 
Kcurnl  the  manufactuni  of  pipe  of  uniformity 
1 79*J  of  thickoesB  of  wall  and  *accuracy  of 
bore,  of  any  dimensioQ.  The  lead,  after  being 
admilled  into  the  cylinder  in  a  fluid  state,  was 
allowed  to  remain  till  it  became  solid,  and  was 
iben  driven  by  the  piston  through  the  apt-rtures 
in  lbe  bridge  into  the  chamber  between  it  and 
the  die.  where  the  parts  re-united,  after  the 
separation,  as  completely  as  before,  and,  pass- 
uig  out  at  the  die  around  the  fixed  short  core, 
formed  perfect  pipe. 

The  patentees  state,  that  they  do  not  intend 
to  cnntlne  tbemselves  to  the  arrangement  of 
lbe  apparatus  thus  particularly  speciiled.  and 
p^t  out  several  other  modes  by  which  the 
wnc  result  may  be  produced,  all  of  which  va- 
riHtioDS  would  readily  suggest  themselves,  as 
ibey  observe,  to  any  pracucal  engineer,  with- 
out departing  from  the  substantial  originality 
of  jbe  invention,  the  remarkable  feature  of 
vliich,  (hey  say,  is  that  lead,  when  in  a  set 
BUte,  being  yet  under  heat,  can  be  made,  by 
extreme  pressure,  to  re-unite  perfectly  around 
a  core  after  separation,  and  thus  be  formed  in- 
10  strong  pipes  or  tubes.  Pipes  thus  made  are 
found  lo  possess  great  solidity  and  uuiisual 
ottcngth,  and  a  fine  uniformity,  such  as  liad 
never  before  been  attained  bv  any  other  mode. 
The  essential  difference  In  its  character,  and 
vluchdistingiusheaii  from  all  other  theretofore 
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known,  they  add,  is  that  it  is  wrought  under 
heat,  by  pressure  and  constriction,  from  set  or 
solid  metal. 
They  do  not  claim,  as  their  invention  or  im- 

Qvement,  any  of  lbe  parts  of  the  machinery, 
ependenlly  of  the  arrangement  and  com 
bination  set  forth. 

"  What  we  claim  as  our  Invention,  they  say. 
is  the  combination  of  the  following  parts 
Hbove  described,  to  wil :  the  core  und  bridge  or 
guidepiece.  with  the  cylinder,  the  piston,  the 
chamber  and  die.  when  used  to  form  pipes  of 
metal  under  heat  and  pressure,  in  the  manner 
set  forth,  or  in  any  other  manner  substantially 
the  same." 

It  is  supposed  that  the  patentees  claim,  as  the 
novelty  of  their  invention,  the  arrangement  and 
combiiialion  of  the  machinery  which  they  liave 
described,  disconnected  from  the  employment 
of  the  new  property  of  lead,  which  ihey  have 
discovered,  and  by  the  practical  applioiition 
and  use  of  which  tbey  have  succeeded  in  pro- 
ducing the  new  manufacture.  And  the  general 
title  or  description  of  their  invention,  given  in 
the  body  of  iheir  letters  patent,  is  referred  to 
as  evidence  of  such  claim.  But  every  patent, 
whatever  may  be  the  general  heading  or  title 
by  which  the' invention  is  designated,  refers  to 
the  specification  annexed  for  a  more  particular 
description;  and  hence  this  court  has  heretofore 
determined,  that  the  specification  constitutes  a 
part  of  the  patent,  and  that  they  must  be  con- 
strued together  when  seeking  to  ast-ertain  the 
discovery  claimed.  {Hogg  et  at.  r.  Einertoa,  tt 
How.,  437.) 

*The  same  rule  of  construction  was  [*180 
applied  by  the  Court  of  Exchequer,in  England, 
in  the  case  of  Neilmn'n  patent  for  the  hot  air 
blast.    (Webster's  Cases,  373  ) 

Now,  on  looking  into  the  specification,  we 
see  lliat  the  leading  feature  of  the  invention 
consibts  in  the  discovery  of  a  new  properly  in 
the  article  of  lend,  und'in  the  employment  and 
adaptation  of  it.  by  means  of  the  machinery  de- 
scribed, to  the  production  of  a  new  article, 
wrought  pipe,  never  before  .successfully  made. 
Without  lie  discovery  of  this  new  properly  in 
the  metal,  ihe  maf^hinery  or  apparatus  would 
be  useless,  and  not  the  subject  of  a  patent.  It 
is  in  conneclion  with  this  property,  and  the 
embodimtint  and  the  adaptation  of  it  lo  pntcticul 
use,  that  the  machinery  is  described,  and  the 
arrangement  claimed.  The  discovery  of  this 
new  clement  or  pn)p(*rty  led  naturally  to  the 
apparatus,  by  which  a  new  and  most  useful  re- 
sult is  produced.  The  apparatus  was  but  inci- 
dental, and  Butuidiary  to  tlie  new  and  leading 
idea  of  the  invention.  And  licnce,  the  patentees 
set  forth,  as  the  leading  fciiture  of  it,  the  dis- 
covery, that  lead,  in  a  solid  Ktate,  but  under 
heat  and  extreifie  pressure  in  a  close  vessel,  will 
re  unite,  after  separation  of  its  parts,  as  com- 

fletely  as  though  it  had  never  Iieen  separated, 
t  required  very  little  ingenuity,  after  the  ex- 
periments in  a  close  vessel,  by  which  Ibis  new 
properly  of  the  metal  w.xs  Hi-sl  developed,  lo 
conslrucl  the  necessary  machinery  for  llic  form- 
ation of  the  pijx?.  The  upparatu.t,  tssential  lo 
develop  this  properly,  would  al  once  suggest 
the  materia)  parts,  especially  in  the  siute  of  the 
art  at  the  time.  Any  skillful  mechanic,  with 
Burr's  machitie  iK'fon-  iiiiu.  would  readily  con- 
'  struct  the  requisite  maehineiy. 
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The  patentee*,  therefore,  after  dcBcribing 
their  discovery  of  this  property  of  lewd,  and  the 
apparatus  by  means  of  which  they  apply  the 
metal  to  the  manufacture  of  pipe,  claim  Miei 
combination  of  the  machinery,  only  when  used 
to  foriu  pipes,  under  heat  and  pressure,  in  ihe 
manner  set  forth,  or  in  any  oihfr  manner  sub- 
ataulially  the  same.  They  do  not  claim  it  as 
new  separately,  or  when  used  for  any  other 
purpose,  or  in  any  other  way;  but  claim  it 
only  when  applied  for  the  purpose  and 
in  the  way  pointed  out  in  the  specification. 
The  combinalion,  as  machinery,  may  t>e  old; 
may  have  been  long  used;  of  it«clf,  what 
no  one  could  claim  as  his  invention,  and 
may  not  be  the  subject  of  a  patent.  What  is 
claimed  is,  that  it  never  had  been  before  ap- 
plied or  used,  in  the  way  and  for  the  purpose 
they  have  used  and  applied  it,  namely:  in  the 
embodiment  and  adaptation  of  a  newly  discov- 
ered property  in  lead,  by  mcaOB  of  which  they 
are  enabled  to  produce  a  new  manufacture — 
wrought  pipe — out  of  a  mass  of  solid  lead.  Bun- 
had  attempted  it,  but  failed.  These  patentees, 
after  the  lapse  of  seventeen  years,  having  dis- 
181*]  covered  *ihi8  new  property  in  the 
metal,  succeeded,  by  the  use  and  employment 
of  it,  and  since  then,  none  other  than  wrought 
lead  pipe,  made  out  of  solid  lead,  has  been 
found  in  the  market,  having  superseded,  on 
account  of  its  superior  quality  and  cheapness, 
all  other  modes  of  manufacture. 

Now,  the  construction,  which  I  understand  a 
majority  of  my  brethren  arc  inclined  to  give  to 
this  patent,  namely :  that  the  patentees  claim, 
as  the  originality  of  th^r  invention,  simply  the 
combination  of  the  machinery  employed,  with 

Seat  deference,  seems  to  me  contrary  to  the 
ir  and  reasonable  import  of  the  language  of 
the  specification,  and  also  of  the  summary  of 
the  claim.  The  tendency  of  modem  decisions 
is  to  construe  specidcations  benignly,  and  to 
look  through  mere  forms  of  expression,  often 
inartificially  used,  to  the  substance,  and  to 
mainliUn  the  right  of  the  patentee  to  the  thing 
really  invented,  if  ascertainable  upon  a  liberal 
coDuderation  of  the  language  of  the  specifica- 
tion, when  taken  together.  For  this  purpose, 
phrases  standing  alone  are  nol  to  be  singled  out, 
but  the  whole  are  to  be  taken  in  connection.  (1 
Sumn.,  482-485.) 

Baron  Parke  observed,  in  delivering  the 
opinion  of  the  court  in Neffson't patent, ' 'That, 
half  a  century  ago,  or  even  less,  within  fifteen 
or  twenty  years,  there  seems  to  have  been  very 
much  a  practice  with  both  judges  and  juries  to 
destroy  the  patent  right,  even  of  beneficial  pat- 
ents, by  exercising  great  astuteness  in  taking 
objections,  either  as  to  the  title  of  the  patent, 
but  more  particularly  as  to  the  specifications, 
and  many  valuable  patent  rights  have  been  de- 
stroyed m  consequence  of  the  objections  so 
taken.  Within  the  last  ten  years  or  more,  the 
courts  have  not  been  so  strict  in  taking  objec- 
tions to  the  specifications,  and  they  have  en- 
deavored to  hold  a  fair  hand  between  the  pat- 
entee and  the  public,  willing  to  give  the  patentee 
the  reward  of  his  patent." 

Construing  the  patent  iMfore  us  in  this  spirit, 
I  cannot  but  think  that  the  thing  really  dis  ; 
covered,  and  intended  to  be  descritied,  and  ' 
claimed  by  these  patentees,  cannot  well  be  mis 
taken,     hat  they  did  not  auppoae  the  novelty  I 
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of  their  invention  consisted,  simply,  in  the  ar- 
rangement of  the  machinery  descnbed,  linuioi- 
fest.  They  slate  dietinctly  that  the  leading 
feature  of  their  discovery  consisted  of  this  new 
property  of  lead,  and  some  of  its  alloys— this, 
they  say.  Is  the  remarkable  feature  of  tlieir 
invention — and  the  apparatus  described  is  re- 
garded by  them  m  subnrdiunte,  and  as  impor- 
tant only  as  enabling  them  to  sWe  practical 
effect  to  this  newly  dipcovered  property,  by 
means  of  which  they  proiluce  the  new  manu- 
facture. If  they  have  failed  to  describe  and 
claim  this,  as  belonging  to  their  invention,  it  is 
manifest,  upon  the  lace  of  their  ppeciflcation. 
that  they  have  *failed  to  employ  the  ["183 
proper  words  to  describe  and  claim  what  the? 
intended;  and  that  the  very  case  is  presented, 
in  which,  if  the  court,  in  the  language  of  Baron 
Parke,  will  endeavor  to  hold  a  fair  hand  be- 
tween the  patentee  and  the  public,  it  will  look 
through  the  forms  of  expression  used,  and  dis- 
cover, if  it  can,  the  thing  really  invented.  Ap- 
ply to  the  specification  this  rule  of  construction, 
and  all  difficulty  at  once  disappears.  The  ihiag 
invented,  and  intended  to  be  claimed,  is  too 
apparent  to  be  mistaken. 

The  patentees  have  cerlainiv  been  unfortu- 
nale  in  the  lan^age  of  the  specificalioD,  if, 
upon  a  fair  and  liberal  interpretation,  ihty  have 
claimed  only  the  simple  apparatus  employed; 
when  they  have  not  only  set  forth  ihe  dibcovery 
of  this  property  io  the  metal,  as  the  great  feat- 
ure in  their  invention,  but.  as  is  manifest, 
without  it  tlie  apparatus  would  have  been  use- 
less. Strike  out  this  new  property  frmn  their 
description  and  from  their  clum,  and  nolhbg 
valuable  is  left.  All  the  rest  would  be  wortb- 
less.  This  lies  at  the  foundation  upon  which 
Uie  great  merit  of  Ihe  invention  rests,  and  with- 
out a  knowledge  of  which  the  new  manufacture 
could  nol  have  been  produced:  and,  for  aught 
we  know,  the  world  would  liave  been  deprived 
of  it  down  to  this  day. 

If  the  patentees  had  claimed  the  combinaUon 
of  the  core  and  bridge  or  guidepiece.  with  the 
cylinder,  the  chambers  and  the  die.  and 
stopped  there,  I  admit  the  construction,  now 
adopted  by  a  majority  of  my  brethren,  could 
not  be  denied ;  although,  even  then,  it  would  be 
obvious,  from  an  examination  of  the  specifica- 
tion as  a  whole,  that  the  draughtsman  bad  mia- 
taken  the  tiling  really  invented,  and  subBtiluted 
in  its  place  matters  simply  incidental,  and  of 
comparative  insignificance.  Butthelanguageof 
the  claim  does  not  stop  here.  The  comhinaiioo 
of  these  parts  is  claimed  only  when  used  to 
form  pipes  of  lead,  under  heat  and  pressure,  ia 
the  manner  set  forth — that  is,  when  used  for  the 
embodiment  and  adaptation  of  this  new  prv^ 
erty  in  the  metal  for  making  wrought  pipe  out 
of  a  solid  mass  of  lead.  This  guarded  limiiatioo 
of  the  use  excludes  the  idea  of  a  claim  to  the 
combination  for  any  other,  and  ties  it  down 
to  the  instance,  when  the  use  incorporates  vith- 
in  it  the  new  idea  or  element  which  gives  to  it 
its  value,  and  by  means  of  which  the  new  man- 
ufacture Is  produced.  How,  then,  can  it  be 
con^tently  held,  that  here  is  a  simple  ctain  to 
the  machinery,  and  nothing  more,  when  aitt- 
sonabic  interpretation  of  the  words  not  only 
nccessurily  excludes  any  such  claim,  but  io  ex- 
press terms  sets  forth  a  different  one— one  not 
ooly  different  in  the  conception  of  the  bfen- 
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tion.  bat  difFerent  In  the  practical  working  of 
the  Apparatus,  to  accomplish  llie  purpom  in- 

I83*j  •!  conclude,  rherefore,  that  the  claim, 
in  Ibis  cafe,  is  not  simply  for  the  apparatuB  em- 
ployed by  the  pateDlecfl.  but  for  the  embodi- 
ment  or  employment  of  the  newly  discovered 
property  in  the  metal,  and  the  practical  adap- 
tsilon  o*f  it,  by  these  means,  to  the  production 
oft  new  rcKiiU,  namely :  the  manufacture  of 
wrought  pipe  out  of  Folid  lead. 

Then,  is  this  the  proper  subject  matter  of  a 
paleni! 

Thin  question  was  tirst  larjrcly  discussed  by 
counsel  and  court  in  the  c^eoraled  case  of 
Aw/'Mi  V.  BuU,  3  Hen.,  31,  463,  involving  the 
validity  of  Watt's  patent,  which  was  for  "a 
Dew  invented  method  for  lessening  the  con- 
munption  of  fuel  and  steam  io  fire  engines." 
Thbi  was  effected  by  inclosing  the  steam  vessel 
orcylin^'er  with  wood,  or  other  material,  which 
preserved  the  heat  in  the  steam  vessel ;  and  bv 
coDdenslng  the  steam  in  separate  vessels.  It 
was  admitted,  on  the  arguments,  that  there  was 
DO  new  mechanical  construction  invented  hy 
Walt,  and  the  validity  of  the  patent  was  placed 
on  the  prouod  that  it  was  for  well-known  prin- 
ciplec,  practically  applied,  producing  a  new 
and  nseful  result.  On  the  other  band,  it  was 
ooDceded  that  the  application  of  the  principles 
in  the  manner  descnbed  was  new,  and  pro- 
duced the  result  claimed:  but  it  was  denied 
diat  this  constituted  the  subject  matter  of  a 
patmt.  Heath  and  Buller,  Justicen,  agreed  with 
(he  counsel  for  the  defendant.  But  Lord  Chief 
JviUeeEfn  laid  down  the  true  doctrine,  and 
which.  I  think,  will  be  seen  to  be  the  admitted 
doctrine  of  the  a>urts  of  England  at  this  day. 
•"Undouhiedly,"  he  obeerveoT  "there  can  be  no 
patent  for  a  mere  principle;  but  for  a  principle, 
SD  far  embodied  and  connected  with  corporeal 
nibstanoes  as  to  be  in  a  condition  to  act,  and  to 
produce  effects  in  any  art,  trade,  mystery  or 
maDQil  occupation,  I  think  there  may  be  a  pat- 
ent. Now,  thifl,"  he  continues,  "is,  in  my 
jadnnent,  the  thing  for  which  the  patent  stated 
iBtbecaBe  was  granled;  and  this  is  what  the 
qiedflcation  describes,  though  it  miscalls  it  a 
principle.  It  is  not  that  the  patentee  conceived 
an  abstract  notion,  that  the  consumption  of 
steam  in  fire  engines  may  be  lessened;  hut  he 
has  discovered  a  practical  manner  of  doing  it; 
and  for  that  practical  manner  of  doing  it  he 
has  taken  this  patent.  Surely,"  he  oteerves, 
"Ibis  is  a  very  different  thing  from  taking  a 
patent  for  a  principle.  'The  apparatus,  as  we 
have  said,  was  not  new.  There  is  no  new 
mechanical  construction,' said  the  counsel  for 
the  patentee,  'invented  by  Watt,  capable  of  be- 
ing the  subject  of  a  distinct  specification;  but 
hi*  direovery  was  of  "a  principle,  the  method  of 
applying  which  is  clearly  set  forth.'  "  Uhu^ 
^ubet  Byre  admitted  that  the  means  used  were 
»ot  new,  and  that  if  the  patent  bad  been  taken 
out  for  the  mechanism  used,  it  must  fiul. 
1»4*]  "He  observed,  "  When  the  effect  pro- 
dnced  V.  some  new  substance  or  composition  of 
things.  It  should  seem  that  the  privilege  of  the 
sole  working  or  mailing  ought  to  be  for  such 
new  Bobstanres  or  composition,  without  regard 
to  the  mechanism  or  proce.**  by  which  it  has 
been  produced,  which,  though  perhaps  also 
M*.  will  be  only  useful  as  producing  the  new 
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substance."  Again;  "When  the  effect  pro- 
duced is  no  new  substjince,  or  composition  of 
things,  the  patent  can  only  be  for  the  nieclian- 
isra,  if  new  mechanism  is  used;  or  for  the  proc- 
ess, if  it  be  a  new  method  of  operating,  with 
or  without  old  mechanism,  by  which  the  effect 
is  produced."  And  again,  he  observes:  "If  we 
wanted  an  illustration  nf  the  possible  merit  of 
a  new  method  of  operating  with  old  machinery, 
we  might  look  to  the  identical  case  before  the 
court.    (P.  498,  495.  496.) 

This  doctrine,  in  expounding  the  law  of  pat- 
ents, was  announced  in  1795.  and  the  subse- 
quent adoption  of  it  by  the  English  courts, 
shows  that  tliief  Jugfiee  Eyre  was  considerably 
Id  advance  of  his  associates  upon  this  branch 
of  the  law.  He  had  got  rid,  at  an  early  day.  of 
the  prejudice  against  patenlsso  feelingly  refer- 
red to  by  Baron  Park  in  Nnlmn  v.  llarfurd, 
and  comprehended  the  great  advantages  to  his 
country  if  properly  encouraged.  Heobaerved. 
in  another  part  of  its  opinion,  that  "The  ad- 
vantages to  the  public  from  improvements  of 
this  kind  are  beyond  all  calculation  important 
to  a  commercial  country;  and  the  ingenuity  of 
artists,  who  turn  their  thoughts  towards  8u<-h 
improvements,  is,  in  itself,  deserving  of  encour- 
agement." 

This  doctrine  was  recognized  by  the  Court  of 
King's  Bench  lo  The  King  v.  W/ueler,  2  B.  & 
Aid.,  840,  850. 

It  is  there  observed,  that  the  word  "manu- 
factures," in  the  Patent  Act,  may  be  extended 
to  a  mere  process  to  be  carried  on  by  known 
implements  or  elements,  acting  upon  known 
substances,  and  ultimately  producing  some  oth- 
er known  substance,  but  producing  it  in  a 
cheaper  or  more  expeditious  manner,  or  of  a 
better  or  more  useful  kind. 

Now,  if  this  process  to  be  carried  on  by 
known  implements  acting  upon  known  sub- 
stances, and  ultimately  producing  some  other 
known  substance  of  abetter  kind,  is  patentable, 
a/or(ti7r*  will  it  be  patentable,  if  It  ultimately 
produces  not  some  other  known  substance,  but 
an  entirely  new  and  useful  substance. 

In  Forsyth's  [Mtent,  which  consists  of  the 
.  application  and  use  of  detonating  powder  as 
priming  for  the  discharge  of  fire  arms,  it  wait 
held  that  whatever  might  be  the  construction 
of  the  lock  or  contrivance  by  which  the  powder 
was  to  be  discharged,  the  use  of  the  detonating 
mixture  as  priming,  which  article  of  itself  was 
not  new,  was  an  infringement.  (Webster's 
Pat.  Cas.,  94,  97,  n;  Curtis  on  Pat..  230.) 

*This  case  is  founded  upon  a  doctrine  [*  1 85 
which  has  been  recognized  in  several  subsequent 
cases  in  England,  namely:  that  where  a  person 
discovers  a  principle  or  property  of  nature,  or 
where  ho  conceives  of  a  new  application  of  a 
well-known  principle  or  property  of  nature, 
and  also,  of  some  modeof  carrying  it  out  into 
practice,  so  as  to  produce  or  attain  a  new  and 
useful  ^ect  or  result,  be  Is  entitled  to  protec- 
tion against  all  other  modes  of  carrying  the 
same  principle  or  property  into  practice  for  oh- 
taining  the  same  effect  or  result. 

The  novelty  of  the  conception  consists  in  the 
discovery  and  application  in  the  one  case,  and 
of  the  application  in  the  other,  by  which  anew 
product  in  the  arts  or  manufactures  is  the  ef- 
fect; and  the  question,  in  case  of  an  infringe- 
ment, is,  as  to  the  substaatUl  identity  of  the 
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principle  or  property,  and  of  the  application  of 
the  same,  and  coneequently  the  means  or  ma- 
chinery made  use  of.  malerial  only  so  far  as 
they  affect  the  identity  of  the  application. 

In  the  case  ot  Jvpe's  patent  for  "an  improved 
expanding  table,"  Baron  Alderson  observed, 
speaking  of  this  doclnne:  "  You  cannot  take 
out  a  patent  for  a  principle;  you  may  take  out 
a  patent  for  a  principle  coupled  with  the  mode 
of  carrying  the  principle  into  effect.  But  then, 
you  must  start  with  having  invented  some  mode 
of  carrying  the  principle  into  effect;  if  you  have 
done  that,  theu  you  are  entitled  to  protect  your- 
self from  all  other  modes  of  carrying  the  same 
principle  into  effect,  that  being  treated  by  the 
jury  as  piracy  of  your  original  invention." 
(Webster's  Fat.  Cases,  147.)  The  same  doctrine 
was  mainttUned  also  in  the  case  of  JfeSton'a 
patent  for  the  hot  air  blast,  in  the  K.  B.  and 
Exchequer  in  England.  (WebMer'F  Pat.  Cases, 
842,871;  Curtis,  sec.  74,  148.  233;  Webster's 
Pat.  Cases.  810.) 

This  patent  came  aleo  before  the  Court  of 
Sessions  in  Scotland;  and  in  submitting  tbe 
case  to  the  jury,  the  Lord  Justice  lemartted, 
"  That  the  main  merit,  the  most  important  part 
of  the  invention,  may  consist  in  the  conception 
of  tbe  original  idea— in  the  discovery  of  the 
principle  in  science,  or  of  the  law  of  nature, 
stated  in  the  patent;  and  little  or  no  pains  may 
have  been  taken  in  working  out  the  best  mode 
of  the  application  of  tbe  principle  to  the  purpose 
set  forth  in  the  patent.  But  still,  if  the  prin- 
ciple is  stated  to  tie  applicable  to  any  special 
purpose.  BO  as  to  produce  any  result  previouflly 
unknown,  in  the  way  and  for  the  objects  de- 
scribed, the  patent  is  good.  It  is  no  longer  an 
abstract  principle.  It  becomes  to  be  a  principle 
turned  to  account,  to  a  practical  object,  and  ap- 
plied loa  special  result.  It  becomes,  then,  not 
an  abstract  principle,  which  means  a  principle 
considered  apart  from  any  special  purpose  or 
practical  operation,  but  the  discovery  and  state- 
18G*]  ment  of  a  principle  for  a  'special  pur- 
pose; that  is,  a  practical  invention,  a  mode  of 
carrying  a  principle  into  effect.  That  such  is 
tbe  law,"  he  observes,  "  if  a  well-known  prin- 
ciple is  applied  for  tbe  first  time  to  produce  a 
practical  result  for  a  special  purpose,  has  never 
been  disputed;  and  it  would  be  very  strange  and 
just  to  refuse  tbe  same  legal  effect,  whi  n  the 
inventor  has  the  additional  merit  of  discovering 
tbe  principle,  as  well  as  its  application  to  a 
practical  object." 

Then  he  observes,  a^in:  "Is  it  an  objection 
to  the  patent  that  in  its  application  of  a  new 
principle  to  a  certain  specified  result,  it  includes 
every  variety  of  mode  of  applying  the  principle 
according  to  the  general  statement  of  the  oI>- 
jcct  and  benefit  to  be  attained?  This."  he  ob- 
serves, "is  a  question  of  law,  and  I  must  tell 
you  distioclly,  Ihul  this  generality  of  claim, 
that  is,  for  all  modes  of  applying  the  principle 
to  the  purpose  specified,  according  to.  or  with- 
in a  general  statement  of  the  object  to  t>e  at- 
tained, and  of  the  use  to  Ik  made  of  Ibe  agent 
to  be  so  applied,  is  no  objection  to  the  patent. 
The  application  or  use  of  the  agent  for  the  pur- 
pose specifled,  may  be  carrlea  out  in  a  great 
variety  of  ways,  and  only  shows  the  beauty  and 
flimpiicity  and  comprehensiveness  of  the  inven- 
tion." 

Tills  case  was  earned  up  to  lite  House  ot 
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Lords  on  exceptions  to  the  chai:ge,  and  among 
others,  to  this  part  of  It,  whicti  was  the  siztfa  ex- 
ception, and  is  as  follows:  "In  fw  far  as  be 
(the  Judge)  did  not  direct  the  jury  Uiat  od  tlie 
construction  of  the  patent  and  specification 
the  patentee  cannot  claim  or  maintain  that  his 
pat4;nt  is  one  which  applies  to  all  the  varii:ti«s 
m  tbe  apparatus  which  may  be  employed  io 
heating  air  while  under  blast;  but  was  limited 
to  the  particular  described  in  tbe  speclflcation." 
And  although  tbe  judgment  of  tbe  court  wu 
reversed  m  the  House  of  Lords  on  the  eleveotb 
exception,  it  was  expressly  afllrmed  as  respects 
this  one.  Lord  Campbell  at  first  doubted,  but 
after  the  decision  of  tbe  courts  in  England  od 
this  patent,  he  admitted  the  instruction  wm 
right.  (Webster,  Pal.  Cases,  683,  684. 6»8,  717.) 

I  shall  not  pursue  a  reference  to  the  autbori- 
ties  on  this  subject  any  further.  The  settled 
doctrine  to  the  deduced  from  them,  1  think,  it 
that  a  person  baWng  discovered  the  application 
for  the  first  time  of  a  well-known  law  of  nat- 
ure, or  well-known  property  of  matter,  by 
means  of  which  a  new  result  in  the  arts  or  id 
manufactures  is  produced,  and  has  pointed  out 
a  mode  by  whicn  it  is  produced,  is  entitled  to 
a  patent;  and  if  be  bas  not  tied  himself  down 
in  the  specification  to  the  particular  mode  de- 
scribed, he  is  entitled  to  be  protected  aeaioit 
all  modes  by  which  thesame  result  is  produced, 
by  an  applicalion  of  the  same  law  of  nature  or 
property  of  matter.  And  a  fortiori,  if  be  bag 
•discovered  the  law  of  nature  or  prop-  f*I87 
erty  of  matter,  and  applied  it,  la  he  Hiliiled  to 
the  patent,  and  aforesaid  protection. 

And  why  should  not  this  be  the  law?  Tbe 
original  conception — the  novel  idea  in  the  ooe 
cose,  is  the  new  application  of  the  principle  at 
property  of  matter,  and  the  new  product  in  tbe. 
arts  or  manufactures — in  the  other,  in  tbe  dis- 
covery of  the  principle  or  property,  and  ap- 
plication, with  like  result.  The  mode  or  means 
are  but  incidental,  and  flowing  naturally  from 
the  original  conception;  and  hence  of  inoon- 
siderable  merit.  But,  it  is  said,  ibis  is  palcDl- 
ing  a  principle,  or  element  of  nature.  1  be  au- 
thorities to  which  I  have  referred,  answer  tbe 
objection.  It  was  answered  by  Chief  Juttite 
Eyre,  lb  the  case  of  WatU  patent,  in 
flfiy-seven  yean  ago;  and  more  recently  infill 
more  explicit  and  authoritative  terms.  And  what 
if  thepnnciple  is  incorporated  in  tbe  inventt<m, 
and  the  invenlor  protected  in  the  enjoyment  for 
the  fourteen  years?  He  is  protected  only  in 
the  enjoyment  of  the  application  fonhepptfial 
purpose  and  object  to  which  it  has  been  dcwIt 
applied  by  his  genius  and  skill.  For  every 
other  purpose  and  end,  the  principle  is  free  for 
all  mankind  to  use.  And.  wlierc  it  has  beta 
discovered  as  welt  as  applied  to  this  one  pur- 
pose, and  open  to  the  world  as  to  every  other, 
tbe  ground  of  complaint  is  certainly  not  very 
obvious.  Undoubtedly,  within  the  mngc  « 
the  purpose  and  object  for  which  tbe  priaciple 
bos  been  for  the  first  time  applie<l.  piracies  art 
interfered  with  during  Ibe  fourteen  years'.  But 
anylKxly  may  take  it  up  and  give  to  it  auy 
other  application  to  the  enlargement  of  tbe  arts 
and  of  manufactures,  wilhout  restriction.  He 
is  only  debarred  from  the  use  ot  the  new  ap- 
pliciition  for  the  limited  time,  which  the  gccius 
of  others  has  already  invented  and  piit  into 
auccesaful  practice.   The  protection  do(»  uot 
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beyoDiI  the  thine  which,  for  the  first  time, 
hv  been  iliscovered  and  brotijrht  iiilo  practicnl 
QK;  and  is  no  brooder  tbao  that  exieDdcd  to 
prery  other  discoverer  or  iovenlor  of  a  new  art 
or  nuuiufacture. 

I  nwo.  I  smincapable  nf  comprehending  tlie 
dflrimeat  to  the  improvements  in  the  country 
thni  may  tlow  from  this  sort  of  protection  to 
inventors. 

To  hold,  in  the  case  of  inventions  of  this 
cliaracier,  that  the  aorelij  must  consist  of  the 
mode  or  menus  of  the  new  application  prodtic- 
ine  the  new  result,  would  be  holding  against 
the  facti  of  the  case,  as  no  one  can  but  see  that 
the  original  conception  reaches  far  beyond 
these.  It  would  be  mistaking  the  skiil  of  the 
mechanic  for  the  genius  of  the  inventor. 

I'pOD  this  doctrine,  some  of  the  most  brill- 
iant and  useful  inventions  of  the  day  by  men 
Juftly  regarded  as  public  benefaclont.  and 
wfafv^  names  reflect  honor  upon  their  country 
188*J  — the  successful  *upplicotton  of  steam 
power  to  the  propulsion  of  vessels  and  railroad 
care— the  application  of  the  electric  current  for 
theltMlant  communication  of  iulellisence  from 
oneeitremity  of  the  country  to  the  other — jmd 
the  more  recent,  but  equallr  brillant  concep- 
tiou,  the  propulsion  of  vesxelE  by  the  applica- 
tion of  the  cxpan-tlbility  of  heated  air.  the  air 
nipplied  from  the  atmosphere  that  surrounds 
liim.  It  would  be  found,  on  consulting  the 
lystemof  Ihws  established  for  their  encourage- 
ment and  protection,  that  the  world  had  al- 
toi^ether  mistaken  the  merit  of  their  discovery; 
tbit.iDstead  of  the  originality  and  brilliancy  of 
Ibe  conception  that  had  been  unwittingly  at- 
tributed to  ibcm.  the  whole  of  It  consisted  of 
w>me  simple  mechanical  contrivances  which  a 
mechaoimn  of  onlinary  skill  could  readily 
have  devised.  Even  Franklin,  if  he  had  turn- 
ed the  lightning  to  account,  in  order  to  protect 
himaelf  from  piracies,  must  have  patented  the 
Uie.  and  the  thread  and  the  key,  as  his  great 
original  conception,  which  gave  bim  a  name 
ibnm^bout  Europe,  -as  well  as  at  home,  for 
bringing  down  this  element  from  the  heavens, 
snd  itubjecltng  it  to  the  service  of  man.  And 
if  thet^  simple  contrivances,  taken  together, 
iwd  disconnected  from  the  control  and  use  of 
ibe  element  by  which  the  new  application,  and 
new  and  useful  rexult  may  have  been  produced, 
happen  to  be  old  and  well  known,  nis  patent 
would  be  rtA4;  or,  if  some  follower  in  the  tract 
of  jcenius.  with  Just  iotvUect  enough  to  make 
&  different  mecbanlcal  device  or  contrivance, 
for  the  same  control  and  application  of  the  ele- 
ment, and  produce  the  same  result,  he  would, 
under  this  view  of  the  patent  law,  entitle  him- 
•elf  to  the  full  enjoyment  of  the  f  ruila  of  Fraok- 
lin'i  discovery. 

If  I  rightly  comprehend  the  ground  upon 
*bich  a  majority  of  my  tirethren  nave  placed 
tbe  decision,  they  do  not  intehd  to  controvert 
90  much  the  docirine  which  I  have  endeavored 
to  maintain,  and  n'hich.  I  think,  rests  upon 
■etiled  authority,  as  the  application  of  It  to  the 
particular  case.  They  suppose  that  the  patcn^ 
»  have  claimed  only  the  cnmbinntion  of  the 
different  parts  of  the  machinery  describeil  in 
their  specification,  and,  Ihcrcfore.are  tied  down 
I"  the  maintenance  of  iliat  as  the  novelty  of 
Ibeir  invention.  I  have  endeavored  to  snow 
tbtt  this  is  a  mistaken  interpretation,  and  that 
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I  they  claim  the  combination,  only,  when  used 
I  to  emburly  and  give  a  practical  application  to 
the  newly  discovered  property  in  the  lead,  by 
means  of  which  a  new  manufacture  is  pro- 
duced, namely :  wrought  pipe  out  of  a  solid  mass 
of  lead ;  which,  it  ia  conceded,  was  never  be- 
fore succes<ifully  accomplished. 

For  these  reasons,  I  am  constrained  to  differ 
with  the  judgment  they  have  arrived  at,  and 
am  in  favor  of  affirming  that  of  the  court  be- 
low. 

•ORDEB.  [*1S9 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court 
of  tlie  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel ;  on  con- 
sideraliou  whereof,  it  is  now  here  ordered  and 
adjud^d  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed,  wiih  costs;  and 
that  this  cau^e  be,  and  (he  same  is  hereby  rc- 
mainded  to  the  said  Circuit  Court,  with  airec- 
tions  to  award  a  tenire  faeiaa  de  moo. 

Rev'B— 2  Dlatchf.,  17*. 
8.  C,  23  How.,  132, 
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THE  UNITED  STATES,  AppeUant$, 

e. 

THE  HlflIRS  OF  VINCENT  RILLIEUX. 
Deceased. 

MUitaTy  commandant  of  Went  Ftori/ia  tu>  power 
to  make  grant$  of  land — District  Court  cannot 
adjudge  upon  naked  evidence  of  poaaetdon — 
e;Seet  of  failure  to  record  litis  papers. 

This  court  ag^ln  decides,  as  In  II  Howard.  fiSO, 
that  under  the  Acts  ot  Consrera  of  IKM  and  184(, 
the  District  Court  liad  no  power  to  act  upon  evi- 
dence of  mere  naked  poBsession,  unaccompanied  by 
writt^-n  evidence  eonferrin»r,  br  professing  to  con- 
fer, a  title  of  some  description. 

By  the  Treaty  of  I7tCl.  the  land  in  question  passed 
from  Fnuiceto  Great  Brltnln;  and  the  cerllfiCHtv 
of  two  French  officers  In  1705,  certifying  that  the 
claimant  had  been  for  a  lonjf  time  In  posacsslnn, 
furnished  no  evidence  of  title.  No  application  was 
made  to  the  Brttinh  frovernment  for  a  irrant. 

A  purchase  from  the  Indians,  whilst  the  province 
was  under  French  authority,  convoyed  no  title 
unless  sanctioned  by  that  autnorlty. 

In  this  case,  al.so,  rhere  is  no  proof  that  the 
claimants  are  the  belrs  of  the  party  orltrinally  In 
possession. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  District 
of  Louisiana.  The  petition  was  filed  in  that 
court  by  the  heirs  of  Kitlieux,  under  the  Act 
of  June  17th,  1814  (5  Stat,  at  Lar^.  676), 
which  court  decreed  in  favor  of  the  petitioners. 
The  United  Stiitea  appealed  to  this  court,  whore 
it  was  argued  by  ifr.  Bibb  and  Mr.  Critten- 
den (Attorney- General)  for  the  appellants.  No 
counsel  appeared  for  the  appellees. 

Mr.  Juntice  Catron  delivered  the  opinion 
of  (he  court: 

The  pelilioners  aver  that  they  are  the  lawful 
heirs  of  Vincent  Rillieux  and  Marie  Tronquet, 
bis  wife;  and,  as  such  heirs,  are  the  true  and 
lawful  owners  of  a  tract  of  land  in  the  Parish 
of  St.  Tammany,  Slate  of  Louisiana,"  bounded 
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on  ihe  south  side  by  Luke  PontcbartraiD ;  on  I 
the  east  by  Pearl  Itiver;  on  ibe  wcet  by  the 
bayou  Boofouca:  and  on  the  north  by  aline 
ninnmgfroin  the  western  source  of  s^d  bayou, 
and  from  the  head  waters  of  the  same  to  Pearl 
Kivcr  '■ — containing  an  extent  of  about  one 
hundred  ihousHnd  acres. 

It  in  alleged  that  this  tract  of  land  was  pur- 
1 90"J  chased  in  part  by  *Vincent  Rillieux  and 
his  wife,  the  ancestors  of  the  petitioners,  fn>m 
the  Biloxi  Indians  residing  thereon,  in  1761, 
by  consent  of  the  French  ^Ternment,  as  ap- 
pears from  a  copy  of  the  title  annexed  to  the 
petition,  f^Wen  by  (J.  P.  Aubry  and  T).  N.  Fou- 
cHult,  bearing  (late  March  16lh,  1765.  The  said 
tract  of  land,  at  the  time  the  title  was  piven, 
and  before,  having  been  in  the  possession  of 
Vincent  Rillieux,  and  so  continued  to  be  pos- 
sciiscd  by  him  and  those  claiming  under  him, 
with  consent  of  the  French,  Ejpanish  and  Amer- 
ican governments,  without  interruption;  and 
which  was  used,  inhabited  and  cultivated  as 
private  property." 

The  VUt  rict  Court  gave  a  decree  for  the  land, 
to  the  extent  claimed  by  the  petition. 

Occupancy  and  cultivation,  from  an  early 
date,  of  comparativelr  small  ponioas  of  the 
land  claimed,  is  established  by  proof;  and,  also, 
that  the  land  was  claimed  by  Killieux's  heirs, 
as  properly  derived  by  descent  from  their  an- 
ceKturs;  but  the  extent  of  claim  was  indefinite. 

Several  cousiderations  present  themselves  in 
advance  of  the  paper  title  set  up.  In  the  first 
place,  the  District  Court  was  exercising  a  special 
jurisdiction,  created  by  the  Act  of  1824,  wliere 
none  existed  before,  and  could  only  take  cog- 
nizance of  such  description  of  claims  as  the 
statute  allowed.  It  embraced  those  who 
claimed  by  virtue  of  any  French  or  Spanish 
grant,  concession,  warrant  or  order  of  survey. 
And  the  Act  of  June  17th,  1844,  added 
similar  claims  orij^inating  with  the  British  au- 
thorities. Jurisdiction  to  adjudicate  written 
evidences  of  title,  yvas  alone  conferred  by  Con- 
gress on  the  District  Courts.  It  follows,  that 
no  decree  can  he  founded  on  mere  possession; 
we  80  held  in  the  case  of  Power's  Heirs,  11 
Howard,  580,  Congress  reserved  to  itself  the 
power  to  provide  for  actual  settlers.  The  Act 
of  March 8,  1^19.  for  adjusting  claims  to  lands 
eu'^t  of  the  Island  of  New  Ot  leans,  provided 
for  such  claimants  as  the  widow  and  heirs  of 
Uiitieux  were;  and  which  Act,  with  its  various 
amendments,  continued  in  force  until  after  the 
Act  of  18^4  expi.-ed,  and  the  District  Courts 
ceased  to  have  jurisdiction  by  virtue  thereof. 
Thu  various  Acts  of  Congress,  bearing  on 
claims  founded  on  occupancy  and  cultivation, 
are  enumerated  in  tlie  case  of  The  United 
States  r.  llomr's  Uetra,  11  Iloward.  590. 

in  the  next  place:  By  the  Treaty  of  1763,  be- 
tween Prance  and  Great  Britain,  there  was 
ceded  to  Qreat  Britain  all  the  country  east  and 
liorth  of  a  line  running  through  the  River 
Iberville,  Lakes  Maurepas  and  Pontcbartrain  to 
the  sea;  and  as  the  land  claimed  lies  to  the  left 
of  this  line,  the  jurisdiction  of  France  over  it 
ceaseil  with  the  Treaty  of  Peace.  And  the  King 
lOl*]  *of  Great  Britain  having,  by  hia  procla- 
mation of  1763,  established  the  lEovcrument  of 
West  Floritia,  the  colonial  Governor  exercise<l 
the  King's  power;  and,  therefore,  on  the  Itith 
of  March,  1769,  the  widow  of  Vincent  RUUeuz 
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addressed  the  Governor,  saying  that  she  bad 
ascertained  what  the  necei^sary  proceedings  and 
submissions  on  her  part  were,  in  order  that  stw 
might  remain  in  the  peaceable  enjoyment  of 
her  property,  situate  in  Ihe  part  of  the  Province 
where  she  resided;  and  therefore  prayed  the 
Governor  to  accept  that  letter  as  her  oath  of 
fldelity  and  submission  to  the  British  authority; 
she  being  advised  by  Captain  Campbell  ttut 
the  letter  would  suffice  in  her  caw.  She  further 
proceeds  to  atate:  "  I  have  Ihe  honor  to  aatiex 
hereto  a  ceriiflcate  from  Messieurs,  the  Cnm- 
mandant  and  Inlendant-Coramissary  of  tbii> 
Pnivince,  as  a  title,  which  proves  the  peaceable 
enjoyment  and  possession  of  my  said  propeny, 
believing  it  to  be  necessary:  my  widowed  Biait 
and  my  numerous  family,  give  me  uround  to 
hope  from  your  goodness  all  the  protection  of 
which  I  have  need,  and  for  which  I  dull 
always  feel  Ihe  deepest  gratitude." 

The  certificate  of  Aubry  and  Foucault,  the 
Commandant  and  Intendant,  bears  dale  tvo 
days  earlier  than  the  widow  Ilillieux's  letter, 
to  which  the  certificate  purports  to  be  annexed ; 
and  these  two  papers  furnish  the  only  writi  n 
evidence  of  title  presented  to  the  DLilrict 
Court.  TheseFrench  officers  state  that  Madame 
Rillieux  had  been  in  peaceable  possesbion  and 
enjoyment  for  twenty-four  years  preceding,  of 
lands  "situate  in  the  direction  north  of  Lalie 
Pontcbartrain,  between  the  bayou  Bonfouca 
and  Pearl  River;  a  great  portion  of  which  tract 
consists  of  prairits  tremhliintea  (trembling  pwi- 
ries)  quite  valueless;  and  nothavinga  suUicieDt 
extent  in  front,  stae,  Mrs.  Rillieux,  was  com- 
pelled in  1761  to  purcliase  from  the  Biloxi  In 
diuis,  all  that  part  of  the  good  lands  belonging 
to  that  nation,  lying  between  the  land  wliicH 
she  owned  and  Pearl  River,  in  order  to  procure 
the  necessary  pasturage  for  at  least  one  hundred 
cows,  so  that  the  land  the  said  lady  wasin  po& 
session,  as  well  by  her  late  husband,  as  by  ber, 
for  the  last  twenty-four  years;  also  what  she 
acquired  by  purchase  from  the  Biloxi  Indians 
in  1761,  as  explained  above,  form  to  day  a 
peninsula  (Presque  Isle),  bounded  by  the  trem- 
bling and  imm«liate  lands  which  bonier  Lake 
Pontcbartrain,  bayou  Bonfouca  and  Pearl 
River.  In  faith  of  which  (say  Aubry  and  Fou- 
cault) we  have  delivered  the  foregoing  ceriificale 
lo  the  said  widow  Rillieux,  to  be  used  by  her 
in  such  manner  as  she  may  think  proper." 

The  certificate  is  not  addressed  to  the  Gov- 
ernor of  West  Florida,  but  "to  all  whom 
it  may  concern."  No  power  to  grant  land  is 
assumed  by  the  certificate;  neither  was  appli- 
cation* made  to  the  British  Governor  I  Hi! 
for  a  grant.  Nor  does  Madame  Rillieux  s  letter 
or  the  certificate  of  these  French  olflcm  at 
New  Orleans,  assert  that  any  paper  title  bad 
ever  issued  to  Vincent  Rillieux.ortohis  widow, 
for  the  land  claimed;  but  only  that  they  had 
been  in  peaceable  possession  and  enjoyment  for 
twenty-four  years  preceding. 

That  portions  of  the  land  had  been  purchssed 
from  the  Biloxi  Indians,  amounted  to  nothing, 
unless  the  purchase  bad  been  made  with  ibe 
assent  of  the  French  colonial  govemmenl. 

This  is  the  true  state  of  the  ca»e,  admitting 
that  the  foregoing  certificate  was  competent  ev- 
idence for  any  purpose.  But,  as  it  wai*  ginv 
by  iudividualB  havUig  no  more  authority  lu  art 
in  the  premlaea  than  any  other  third  person,  it 
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axi  have  no  validity  or  credit  attributed  to  it; 
ind  this  reduces  (be  case  to  a  OHkpd  statemeot 
is  the  petition,  with  proof  uf  great  leogth  of 
poneadoD  and  coatinual  claim. 

Tliat  the  District  Court  liad  no  power  to  de- 
crceoQ  ^uch  pruuf,  we  bav^  alrt^dy  stated. 

Tbe  petilionerB  claim  as  beirs  of  Viacent 
RiUkrui  aud  his  wife.  No  proof  was  intro- 
duced to  establish  the  heirship.  This  of  course 
wu  necessary  before  a  decree  could  be  made 
10  tb^  individual  claimants,  as  was  held  by 
tbificoort  in  the  ca»e  of  The  United  iMte*  v. 
Lt  Blanc  etal.,\2  Howard,  436. 

It  has  also  been  urged,  on  tbe  part  of  tbc 
Uaited  States,  Uiat  uo  decree  cuuM  be  made 
(«  sn^  opeciSc  tract  of  Inud,  as  no  description 
wasj^Ten  in  the  certificate  of  Aubry  and  Fou- 
cault,  from  which  boundaries  could  be  aacer- 
laioed.  Bui  as  that  paper  is  of  no  value,  we 
do  not  deem  It  necessary  to  examine  this  ques- 
Uon. 

For  the  reasons  above  ttated,  we  order  that  ilte 
deeru  of  the  Dintrict  Court  be  reo&rted,  and  that 
the  petition  be  disnmied. 

ORDER. 

Hils  cause  came  on  to  be  beard  on  the  tr^- 
icript  of  tbe  record  from  the  District  Court  of 
Ibe  Uaited  Blates  for  tbe  Eastern  District  of 
LouifisDft,  and  was  argued  by  counsel; on  con- 
sideralion  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  tbe  de- 
creeof  ihe  said  District  Court  in  this  cause  be, 
and  Ibe  »ame  is  hereby  reversed  and  annulled ; 
and  that  ibis  cause  l)e,  and  tbe  same  is  hereby 
remanded  to  the  aaid  District  Court,  with  di- 
rocttons  (odiamiss  the  petition  of  the  claimaota. 
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193*]»THE UNITED  STATES.  Appetiants. 

V. 

JOHN  GUSMAN. 

THIS,  like  tbe  preceding  case  of  7%«  United 
Statsa  V.  The  Jlnrit  of  RUlieux,  was  an  ap- 
peal from  the  District  Court  of  the  United 
Eitat«s  for  the  Eastern  Dibtrict  of  Louisiana.  In 
fact,it  was  a  parr,  of  it,  because  Qusmsn  claimed 
under  the  title  of  Killieux. 

Mr.  Justice  Catron  delivered  the  oploion  of 
the  court: 

Guaman  claims  under  tbe  heirs  of  Rillieux. 
and  relies  on  the  same  evidences  of  title  that 
Uuydo;  and  his  vendors  having  had  no  title 
vben  they  assumed  to  convey  tlie  land,  it  is  or- 
dered  that  the  decree  in  this  case  be  also  re- 
nrsed,  and  the  petition  dismissed. 

OBDBR. 

This  cause  came  on  to  be  heard  ou  the  tran- 
ecript  of  the  record  from  the  District  Court  of 
tlie  United  States  for  the  Eastern  District  of 
Louiaiasa,  and  was  ar^ed  by  counsel ;  on  con- 
udention  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
sod  Ibe  same  is  hereby  reversed  and  annulled; 
and  that  tbis  cause  be.  and  liic  (fame  is  hereby 
Rm&oded  to  tbe  said  District  Court,  with  di- 
rectiuos  to  dismiss  the  petition  of  the  claimant. 
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THE  TROY  IRON  AND  NAIL  FACTORY, 
AppeUaat, 

V. 

ERASTUS   CORNING.  JOHN  F.  WINS- 
LOW,  AND  JAMES  HORNER. 

Infringement  of  jyatent — Aimigmnent  to  plaintiff 
and  agreement  with  defrndnnt  bf/jtatentee con- 
strued. 

Id  1834  Burden  obtained  a  patent  for  a  new  and 
ufteful  Improvement  in  the  mochinory  for  manu- 
facturing wroutrbt  nails  and  spikes,  which  he  as- 
slKned  to  the  Troy  Iron  and  Nail  Foctory.and  alao 
covenanted  that  be  would  convey  lothatoompany 
any  Improvement  whieh  he  mltrht  tticreafter 
make. 

In  l&iO  be  mado  such  an  Improvement,  for  mak- 
ing hook  and  brad-hcadcd  spikes,  with  a  bendlnir 
lever,  which  he  atislicned  to  the  Trny  Iron  and  Nali 
Factory  In  I84S. 

Before  this  last  assignment,  however,  viz. :  In 
|f4."i,  Burden  made  an  ajrreemcnt  with  ConiiiiK. 
liorocr.  and  Wlosloff.  In  which,  amon^rst  other 
thlnv«>.  It  was  agroed  that  both  parties  miff  ht  there- 
after manufaoture  and  vend  spikes  of  nuch  kind 
and  character  as  they  saw  fit,  notwithstanding  their 
contllctlnti  claims. 

Owlnv  to  the  peculiar  attitude  of  the  parties  to 
each  other  at  the  time  of  miking  this  ogrreement. 
and  the  language  used  In  It,  it  cannot  be  coiistnied 
into  B  pei  mls^ion  to  Coming,  Horner.and  Wlnsluw, 
to  ust!  the  iiiiprovefl  machinery  patented  by  Burden 
in  and  the  right  to  use  It  having  passed  to 
the  Troy  Irou  and  fc'ali  Faoiory,  a  perpetual  la- 
Junctton  upon  Coming,  Homer,  and  wlosluw  will 
be  decreed. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  New  York. 

*The  facts  are  all  staled  in  the  opln-  [*194 
ion  of  tbc  court. 

Tbe  bill  wasQIcd  in  tbe  Circuit  Court,  by  tbe 
Troy  Iron  and  Nail  Factory  against  Corning. 
SVinslow,  and  Horner,  to  restrain  them  from 
violating  a  pateut  issued  to  Henry  Buiden  on 
the  8tb  of  September  IU40,  for  new  and  useful 
improvemeuts  in  tbe  machinery  for  making 
hook,  or  brad  headed  spike,  which  patent  had 
been  assigned  to  them;  and  also  to  account  for 
the  profits. 

After  the  proceeding,  mentioned  in  tbe  opin- 
ion of  the  court,  the  Circuit  Court  passed  the 
following  decree: 

This  cause  having  heretofore  been  brought 
to  a  hearing  upon  the  pleadings  and  proofs, 
and  twunBel  for  the  respective  parlies  having 
been  heard,  and  due  deliberation  thereupon 
had,  and  it  appearing  to  tbe  said  court  thnt  ihe 
said  Henry  Uurden  was  the  first  and  original 
inventor  of  the  improvement  on  tlie  spike  ma- 
chine in  the  bill  of  complaint  mentioned,  and 
for  which  a  patent  was  issued  to  the  said  Hen- 
ry Burden,  bearing  dale  the  2d  of  September, 
1840,  as  in  said  bill  of  complaint  set  forth,  and 
lhat  the  said  complainants  had  a  full  and  per- 
fect title  to  the  said  patents  for  said  improve- 
ments, by  assignment  from  ihe  said  Henry  Bur- 
den, as  is  Btat^  and  set  forth  in  tbe  said  bill  of 
complaint. 

But  it  also  further  appearing  to  the  court,  on 
the  pleadinn  and  proofs,  that  the  instrument 
in  writing,  t>earing  date  the  14lh  of  October. 
164S,  stated  and  set  forth  in  ihe  said  bill  of 
complaint,  and  also  in  the  answer  of  Ihe  said 
defendants  thereto,  entered  into  upon  a  seille- 
ment  and  compromise  of  certain  conflicting 
claims  between  tbe  said  parties,and  among  utti- 
ers  of  mutual  conflicting  claims  to  the  improve- 
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nicnts  in  tliu  sitfke  machine  in  said  bill  mcn- 
liiiiK'd,  uad  wlieii  biiiii  insiniin(.-tit  was  executed 
by  the  said  Heurj  Burden  of  the  one  part,  and 
the  said  defendants  of  ttie other;  the  sfud  Hen- 
ty  Burden,  at  the  lime,  being  tlie  patenteeand 
legal  owner  of  ttie  said  {mprovements,  and  ful- 
Iv  authorized  to  settle  and  adjust  the  said  con- 
tiicling  claims,  did,  in  legal  effect,  and  by  just 
construction,  impart,  and  authorize  antl  con- 
vey, a  right  to  the  defendiints  to  use  the  said 
improvements  in  the  manufacture  of  the  hook- 
headed  Bpike,  without  limitation  as  to  the  num- 
ber of  machines  so  by  them  to  be  used,  or|u  to 
the  place  or  district  in  which  to  be  used. 

Therefore,  it  is  ordeted,  adjudgetl  and  de- 
creed, that  the  said  bill  of  complaint  be,  and 
the  saoio  is  hereby  dismissed,  with  costs  to  be 
taxed,  and  the  defendants  haveexecuUon  there- 
for. 

From  this  decree,  the  complainants  appealed 
to  this  court. 

It  was  argued  by  Metart.  Johnaon  and  Ste- 
vens for  the  flppellimls.  and  Menra.  Seward 
and  Seymour  for  the  appellees. 
105*]  *A6  she  ca^'C  turned  mainly  upon  the 
construction  of  the  iifti-eementof  October  14lh, 
1845  (which  is  iiiw^rted  in  the  opinion  of  the 
court),ioDly  buch  of  the  arcuments  of  coudbcI 
will  he  given  ns  relate  tu  that  construction. 

The  counsel  for  the  appellants  contended: 

Third.  It  ia  respectfully  submilted,  that  the 
ia^trument  of  the  14th  of  October.  1845,  does 
not  convey  to  the  defendants  any  right  or  title 
to  said  invention,  or  give  them  any  authority 
to  use  it  in  manufacturing  hook-headed  spikes. 
Such  was  not  the  object  or  intention  of  the  par- 
ties: 

This  instrument  was  executed  under  the  fol- 
lowing circumstances: 

At  the  June  Term  of  the  Circuit  Court,  1843. 
Mr.  Burden  recovered  a  Judgment  for  $700, 
against  the  defendants,  for  violating  this  pat' 
ent. 

On  the  2d  of  October.  1S48.  Mr.  Burden  filed 
his  bill  in  equity  In  said  Circuit  Court,  to  re 
strain  the  defendants  from  further  infringiug 
the  patent,  and  for  an  account. 

After  this  bill  was  tiled,  the  defendants  ceased 
using  the  invention,  for  a  short  time;  and  tlien 
commenced  using  it  again,  as  Mr.  Burden  was 
informed.  Mr.  Burden,  therefore,  on  the  IStli 
Kovember,  1844,  made  a  new  atBdavit.  to  ob- 
tain an  injunction  upon  hib  bill  previously  filed ; 
and,  on  the  ^tu  oC^  November,  obtiuned  an 
order  for  an  injunction  by  default. 

On  the  25th  of  NovemLier.  1844,  the  defend- 
ant Wiusluw,  and  two  men  by  the  name  of 
Osgood  and  Blauchard,  made  affidavits  in  said 
cause,  for  the  purpose  of  moving  the  court  to 
open  the  Older  urautiug  an  injunction;  in  which 
affidavit  they  all  swear  that  defendants  did  not 
UBe  Mr.  Burden's  invention  In  making  book- 
headfid  spikes,  but  made  them  with  m^hinery 
entirely  different  in  principle  and  mode  of 
operation. 

The  machinery,  by  which  defendants  claimed 
to  make  the  houk  headed  spike,  after  the  bill 
was  tiU'd.  isdeBcribed  in  two  patents,  granted 
to  the  defeudanu,  or  some  of  them. 

Prior  to  tltese  legal  proceedings,  in  Novem- 
ber, lb44,  the  parties  bad  been  mdeavoring  to 
settle,  but  did  not  succeed;  subsequently,  ne- 
goiiutions  for  a  settlement  <^  the  suit  were  re- 


THB  Unttbd  Btat»l  IRSS 

ncwed.  Mr.  Burden  claimed  that  be  hod  the 
exclusive  right  to  manufacture  the  book-heaiied 
spikes  by  machinery,  and  insistAl  that  de- 
fendants should  cease  making  such  spikes  by 
machinery.  Defendants  insisted  that  they  bud 
a  right  to  make  such  spikes  by  their  own  ma- 
chinery, which  they  insisted,  in  their affldavii&, 
made  November  2.'Stli,  1844,  was  entirely  differ- 
ent, in  principle  and  mode  of  opcratim,  frm 
that  patented  to  Mr.  Burden, 

*Mr.  Burden  claimed,  that  defend-  [*106 
ants  had  violated  his  patent  for  machinery  for 
making  horseshoeA.  end  told  defendants,  if  tbey 
did  not  immediately  desist  from  using  his  horw 
shoe  machine,  he  would  prosecttte  them,  aod 
they  did  desist  and  stop,  six  months  before  the 
settlement  was  made. 

It  if*  necessary  and  proper  to  take  these  fact« 
and  circumRlances  into  consideration,  in  givinc 
a  construction  to  the  agreement  of  the  1^  m 
October.  1845. 

"  It  is  well  settled,  that  in  the  const ruclion 
of  all  contracAs,  the  situation  of  the  parties,  sod 
the  subject  matter  of  their  transactions,  may  be 
taken  mto  consideration,  in  determining  the 
meaning  of  any  particular  sentence  or  provis^ 
ion.  Extraneous  evidence  is  admissible,  so  far 
as  to  ascertain  the  circumstances  under  which 
the  writing  was  made,  and  tlie  subject  matter  to 
be  reg\ilated  by  it."  {Sumner  y.  WilHavu.i 
Mass.,  214;  h^fwle  v.  BigeUnc,  10  Mass.,  354: 
WUiion  V.  Troup,  in  the  Court  for  the  Cor- 
rection of  Errors  of  N.  Y..  2  Cow.,  228-2^: 
Nenmith  v,  Caltert^  1  Wood.  &  M.,  40.) 

1,  This  agreement  does  not.  by  its  terms,  con- 
vey, or  purport  to  convey,  or  in  any  manner  to 
^ive  or  invest  the  defendants  with  any  interest 
in,  or  ru;lit  or  authority  to  use  the  machinery 
patented  in  September,  1840,  to  make  hodt- 
headed  spike. 

Isl.  It  was  contended  by  the  defeodsnts  (and. 
as  we  understand  the  decree,  so  decided),  that 
the  2d  clause  in  the  agreement,  in  legal  effect, 
did  impart,  authorize,  and  convey  to  the  defend- 
ants a  right  to  use  tlie  said  improvement,  witb- 
out  limitation  as  to  the  number  of  macbina 
used  by  them,  or  as  to  the  place  or  territory 
where  tbey  might  be  used. 

The  2d  clause  of  the  agreement  is  in  these 
words:  "  And  it  is  further  agreed,  that  iheeaid 
parlies  may  each,  hereafter,  manufacture  and 
vend  spike  of  such  kind  and  character  as  tlity 
see  fit,  notwithstanding  their  conflicting  chums 
to  this  time." 

After  the  judgment  at  law,  in  1848.  there 
was  no  conHict  as  to  the  right  of  defendut 
to  use  Mr.  Burden's  improvement  in  maoufsct- 
uring  hook-headed  spike.  That  had  been  fnl); 
settled  against  the  defendants,  by  the  suit  it 
\&yt,  and  conceded  by  them. 

The  defendants  did  not  claim  the  rlgjit  tome 
Burden's  invention,  but  only  the  right  to  mslw 
said  spike  by  machinery,  which  they  claimed 
was  different  from  Mr.  Burden's,  both  in  prin- 
ciple snd  operation.  Mr.  Burden  denied  thi« 
right  claimed  by  the  defendants,  and  claimed 
that  be  had  the  exclusive  right  to  make  such 
Bpike  by  machinery.  This  was  the  only  con- 
dieting  claim,  as  to  the  right  to  make  spike  at 
the  time  of  the  settlement.  By  this  clause  Id 
the  agreement,  Mr.  Burden  rellnqu^ied  bis  prt- 
tensions  to  the  ezdusive  right  to  make  hook- 
*headed  qtikeby  machinerr;  but  he  1*10* 
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guru  nil  rigbi  to  the  defendaois  to  use  his  im- 
provemcDi  in  manufitclunuKtiUcb  spike. 

Whether  Mr.  Burden  was  right  or  wrong  in 
his  pretension  to  the  exclusive  ^ght  to  mulce 
such  apike  by  ,  mnchiuery,  can  in  no  manner 
ailect  tlie  construction  of  tlie  agreement. 

The  intention  of  the  parties,  as  expressed  in 
the  agreement,  taken  id  connection  with  the 
AmIc  of  facts  and  circumstaDces  under  which  it 
was  executed,  and  the  subject  matter  intended 
to  be  regulated  by  it,  must  control  the  cou- 
struction  of  this  clause.  Mr.  Burden  supposed 
he  had  Buch  exclusive  right,  and  simply  relin- 
quished It,  without  the  must  remote  idea  that 
he  was  conveying  to  the  defendants  any  right , 
to  use  his  nnprorement,  much  less,  that  tie  was ' 
coflveyiog  an  interest  in  his  patent  equal  to  cue 
half  of  it. 

The  settlement  of  the  equity  suit — the  relin- 
qaishment  by  Mr.  Burden  of  "bis  pretension  to 
exclude  the  defendants  from  making  hook- 
headed  spike  by  macbinerv — and  the  aettle- 
meot,  by  defendants,  of  Mr.  Burden's  claim 
gainst  them,  for  infringing  his  liorseslioe  pat- 
feot,  for  which  he  bad  tnreatened  them  with  a 
suit— fully  satisfies  every  clause  in  the  agree- 
nent;  and  it  cannot  be  stretched  to  the  euor- 
noua  extent  claimed  by  defendants,  without 
tDterpolaliDg  other  important  provisions,  which 
cannot  at  law  be  accomplished  by  parol  evi- 
dence. An  asaigument,  or  any  other  convey- 
ance of  any  part  of  a  patent,  or  of  any  interest 
in  or  under  it,  must  be  In  writing.  Contracts, 
wbicb  by  law  are  required  to  k  in  writing, 
'caDDOt  rest  partly  in  writing  and  partly  in  pa- 
rol. Is  it  not  most  extraordinary  that  the  de- 
fendants did  not  have  this  agreement  recorded 
in  the  Patent  Office  until  the  2l8t  of  August, 
1848,  if  they  bad  bad  the  least  idea  that  it  con- 
veyed to  them  such  an  important  right  as  they 
D0«  claim?  (Patent  Act  of  1886,  sec.  11; 
Curtis  on  Intents,  p.  478.) 

This  instrument  has  neither  the  form  nor 
nibiitance  of  a  license  or  assignment,  or  any 
other  conveyance  of  an  interest  in  a  patent 
heretofore  in  use  or  known. 

If  the  parties  had  intended,  this  instrument  as 
a  coDTeyaoce  of  any  interest  in  Mr.  Burden's 
impTOTement,  it  would  have  been  very  easy  to 
have  said  so.  (Nfimith  v.  Caltert,  1  Wood.  & 
M.,  id;  lgguI4en  v.  May,  7  East,  242.) 

The  court  below  fell  into  the  mistake,  that 
the  cause  depended  upon  the  question,  whether 
the  agreement  authorized  the  defendants  to 
nuke  book-headed  spike. 

The  opinion  of  the  court,  after  stating  the  3d 
duise  in  the  agreement,  proceeds:  "Why  stipu- 
late that  the  defendant  may  thereafter  matiu- 
facture  and  vend  spikes  of  any  character  and 
description,  without  regard  to  previous  claims  to 
108*]  the  contrary  "If  it  was  not  intended  to 
sdmit  01  concede  the  right  to  manufacture 
bood-headed  spikes?  And  now  can  we  sa^  that 
this  particular  spike  is  not  embraced  in  the 
atipuution? 

"What  is  mieant  by  the  agreement,  that  the 
defendants  may  maaufuctut^  spikes  of  such  a 
kind  and  character  as  they  see  fit,  notwithstand- 
iag  their  (the parties)  conflicting  claims  to  this 
time,  if  it  was  intended  to  exclude  hook  headed? 
The  argument  it>  quite  as  strong  and  well 
fouodeu,  to  exclude  spikes  of  any  other  dcscrip- 
ti(HL  Indeed,  stronger,  if  it  were  posuble,  as 
Howard  14.  U.  S.,  Book  14. 


this  particular  spike  was  the  {irlncipal  Hem  In 
controversy  at  the  time  of  the  oompromise  or 
settlement,  and  a  suit  was  pending  in  respect  to 

it. 

"The  language  of  the  instrument  is  certainly 
most  remarkable,  if  it  was  intended  by  'the 
parlies  to  exclude  the  defendants  from  the  right 
to  make  this  particular  spike,  as  there  are  not 
only  no  words  of  excltision  or  prohibition,  but 
an  express  admii«ion  of  the  right,  in  terms  so 
full  and  specific,  that  no  argument  can  make  it 
clearer.  We  are  a-'-ked  to  interpret  a  stipula- 
tion, to  make  any  kind  of  spike  the  parties  see 
fit,  to  mean  any  kind  except  hook-headed ;  and 
spikes,  too.  in  the  case  of  a  compromise  of  a 
disputed  ri^bt  to  manufacture  spikes  of  this 
character  and  description,  among  ither  matters, 
this  being  i^garded  as  the  principal  one.  We 
think  it  impossible  to  come  to  any  such  conclu- 
sion, without  a  disregard  to  the  clear  import  of 
the  agreement." 

The  counsel  for  the  appellant  !o  the  court 
below  must  have  been  exceedingly  unfortu- 
nate, if  his  language  presented  any  such  idea. 
The  bill  does  not  claim  it.  and  the  written 
points  handed  to  the  court  do  not  •pretend  it. 
On  the  contrary,  it  was  conceded  that  Mr. 
Burden  relinquished  his  pretensions  to  the 
exclusive  rigiit  to  make  those  spike  by  ma- 
chinery, but  insisted  that  he  had  given  no 
right  to  defendants  to  use'  his  improvements 
for  that  purpose. 

Xd.  The  decree  assumes  that  among  the  con- 
flicting claims  settled  by  the  agreement  of  14tfa 
October,  1745,  were  the  mutual  conflicting 
claims  to  the  improvements  in  the  spike  ma- 
chine, patented  by  Mr.  Burden. 

This  is  mere  assumption,  founded  wholly  in 
mistake.  No  such  confliiiting  claim  is  stated 
in  the  instrument,  and  none  such  was  proved 
to  exist  at  the  time  of  the  settlement.  The 
very  reverse  was  sworn  to  the  year  befdre,  by 
the  defendant,  Winslow,  himself,  and  by  two. 
other  witnesses,  by  bis  procurement.  The 
correspondence  which  look  place  before  the 
settlement,  shows  that  no  such  claim  was  set 
up  or  pretended  bv  the  defendants.  The 
judgromt  at  law  haa  fully  and  definitely  set- 
tled and  determined  that  the  defendants  bad 
no  such  right. 

*But  if  such  conflicting  right  to  Mr.  r*199 
Burden's  improvement  had  existed  at  the  time 
of  the  settlement,  the  terras  of  the  agreement 
would  not  confer  any  right  upon  the  defeud- 

Vtsto  use  it. 
The  agreement  concedes  the  defendants' 
right  to  make  any  kind  of  spike  they  see  fit, 
which  of  course  embraces  hook  headed  spike: 
but  it  does  not,  directly  or  indirectly,  give  or 
concede  the  right  to  defendants  to  use  Mr. 
Burden's  improvement  for  that  purpose.  ' '  The 
said  parties  may  each,  hereafter,  make  and 
vend  spike  of  such  kind  and  character  aa  they 
see  fit. '  But  how  manufacture?  The  ^ree- 
ment  does  not  specify  bow;  but  the  plain  con- 
struction is,  that  it  should  be  done  as  it  bad 
been  done  from  the  recovery  of  the  judgment 
at  law,  up  to  the  time  of  the  settlement — that 
Mr.  Burden  should  manufacture  the  spike  with 
his  machine,  and  the  defendants  with  their 
machine,  which  they  claimed  and  swore  was 
totally  diS'erent  from  Mr.  Burden's  in  princi- 
ple and  mode  of  operation.  Can  it  be  pretended 
95  88& 
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that  the  defendants  gave  Mr.  Burden  any  right 
to  UM!  their  machine?  Had  Mr.  Burden  ever 
claimed  any  such  rightf  Had  it  liecn  shown 
that  hook-headed  spike  could  not  Im  made 
without  the  use  of  Mr.  Burden's  improvement, 
it  might  have  furnished  some  ground  for  an 
argument  that,  by  implication,  euch  right  vaa 
given  by  the  agreement. 

But  such  was  not  the  fact.  Hook  beaded 
spike  could  be  made,  and  were  made  by 
hand,  prior  to  Mr.  Burden's  iovention :  and  the 
defendants  show  that  as  early  as  the  fall  of 
1844  tliey  had  macliinery  by  wliich  they 
made  hook-headed  spike,  which  was  wholly 
different,  both  in  principle  and  mechanical 
operation,  from  Mr.  Burden's  improvement; 
and  the  only  riglit  they  claimed,  after  the 
judgment  at  law  up  to  and  at  the  time  of  the 
settfcment,  was  to  make  auch  spike  by  that 
machinery,  and  disclaimed  all  right  or'deaire 
to  use  Mr.  Burden's  improvement. 

8.  Mr.  Burden  could  not  have  intended  to 
convey  such  an  interest  to  the  defendants. 

It  would  have  been  a  violation  of  faia  duty  to, 
and  htR  coutract  with,  the  appellant ;  and  would 
have  deprived  him  of  the  benelit  of  a  contract 
from  which  he  received  more  than  $10,000  an- 
nually. 

4.  There  was  no  adequate  consideration  for 
the  conveyance  of  such  an  eztenalTe  interest  in 
this  patent. 

The  defendants  allege,  in  their  answer,  that 
the  purchase  by  them  of  the  appellant,  of  lialf 
of  tt  dock,  was  a  part  of  the  same  transaction, 
and  a  part  of  the  ronsideration  for  this  agree- 
ment. 

This  pretense  is  fully  disproved.  The  evi- 
200*]  dence  clearly  shows  *that  the  agree- 
ment to  purchase  the  dock,  although  made  at 
ihe  same  time  with  the  other  agreement,  had 
no  connection  with  it,  and  that  the  one  half  of 
said  dock  was  worth  more  than  the  $1,500 
which  defendants  paid  for  it. 

The  defenduolfi  also  set  up  in  their  answer, 
that  their  agreenieut  not  to  make  facrseshoeB, 
was  H  part  of  tlie  consideration  of  the  agree- 
ment on  the  part  of  Mr.  Burden. 

The  evidence  shows  the  facts  ^to  be,  that 
prior  to  this  settlement,  the  defendants  had  been 
infringing  Mr.  Burden's  patent  for  a  machine 
to  make  horseshoes — were  threatened  with  a 
suit  if  they  did  not  desist,  and  they  did  desist 
six  months  Iwfore  the  settlement.  The  de- 
fendanls  had  a  palent  for  machinery  to  make 
horseshoes,  but  it  wits  worthless. 

Mr.  Burden  did  not  claim  that  the  defenl- 
ants  should  not  make  horseslioes  with  the  ma- 
cliinery they  had  patented,  but  that  they 
sliould  not  use  the  machinery  he  had  patented 
for  that  purpose.  If  horseshoes  could  have 
been  made  by  the  machinery  patented  by  de- 
fendants, the  agreement  gives  neither  Mr. 
Bunlen  nor  the  appellant  any  right  to  use  that 
machinery,  nor  does  it  restnct  the  defendants 
from  selling  to  others  the  right  to  make  horse- 
slioes, with  (he  machinery  patented  by  them. 
There  is  nolhing  in  the  agreement  which 
would  prohibit  the  defendants,  or  their  as- 
signees, from  maintaining  a  suit  against  the 
apiJfllant,  or  any  other  person,  for  infringing 
di'fi-ndantM'  patent,  should  the  appellant  or  any 
other  person  use  the  invention  thereby  pat- 
ented. 
886 


The  defendants  also  allege,  in  thdr  answer, 

that  they  had  used  the  improvement  in  ques- 
tion, to  make  hook-headed  iq;>ike  since  said  set- 
tlement, and  appellant  never  requested  them  to 
cease  using  the  same,  or  to  account  for  any 
pi-otlts  for  such  use. 

The  fact  thus  alleged,  the  defendants  in- 
usted  in  the  court  below,  was  a  circumstance 
to  show  that  the  appellant  and  Mr.  Burden 
understood  and  considered  the  said  agreement, 
as  conveying  to  the  defendants  the  right  to  use 
said  improvement. 

The  answer  to  this  is: 

1.  The  answer  does  not  allege  thai  the  ap- 
pellant, or  any  of  its  ofScers  or  agents,  knew 
that  asid  defendants  were  using  said  improve- 
ment. 

3.  It  is  proved  that  neither  Mr.  Burden 
nor  any  other  of  the  ofilccrs  or  agents  of  the 
appellant  knew  that  defendants  were  uuog 
said  improvement,  until  August.  1847. 

Defendants  also  insist  that  Mr.  Burden,  by 
his  letters,  bearing  date  between  the  9lh  of 
March,  1846,  and  29th  December.  1846,  both 
inclusive,  requesting  defendant,  Winslow.  to 
agree  upon  the  price  for  which  they  would 
sell  hook-headed  and  other  spike,  recognizes 
the  defendants'  right  to  use  said  improvement. 

*The  answer  to  this  position  is,  that  [*201 

J 'list  such  au  arrangement  as  requested  in  those 
etters  liad  existed  between  the  appellant  and 
defendant  for  nine  years  before  the  settlemem 
of  14tb  October.  1845,  and  at  the  time  Hr. 
Burden  wrote  those  letters,  be  did  not  know 
that  defendants  were  using  his  improvemeot 
to  manufacture  hook-headed  spike. 

The  letters  were  also  written  by  Mr.  Burden 
before  be  knew  defendants  were  usinc  his  im- 
provement in  making  hook-headed  spike. 

Indeed,  none  of  the  letters  in  any  manner 
intimate  that  the  defendants  were  uung  or  lud 
any  right  to  use  the  improvement. 

The  counsel  for  the  defendants  In  error  con- 
tended that  the  decree  of  the  Circuit  Court 
should  l)c  afflrmed,  because. 

I.  The  agreement  of  October  14th.  1845.  ww 
a  valid  agreement,  binding  upon  the  partits. 

1.  It  was  made  by  parUes  fully  competent 
to  contract  in  reference  to  the  subject  mauer 
of  the  contract. 

Burden  was  patentee,  and  as  such,  could 
contract  for  himself  as  the  owner  of  the  pat- 
ent. He  was  also  at  the  time  a  large  stock- 
holder in  the  complainants'  corporation,  and 
their  agent,  and  as  such  could  contract  for 
them. 

The  allegation  made  by  the  complainants  is 
their  bill  of  complaint,  that  Henry  Bunlen 
"had  no  power  or  authority  to  give  sucli  li- 
cense, your  orator  having  been  the  legal  and 
equitable  owner  of  the  said  lost-menlioDcd 
palent,  and  the  rights  and  privileges  gmoied 
and  secured  thereby,  from  the  time  said  pat- 
ent was  granted,"  is  not  sustuned  by  the  proof. 

The  only  proof  tending  to  show  that  <m  dx 
14th  October,  1845,  the  complainants  were  tbe 
owners  of  this  improvement  of  the  bending 
lever,  and  that  therefore  Burden  had  iio*u- 
thority  to  grant  a  license  or  make  a  coutncl 
IIS  to  the  use  of  the  same,  is  to  be  found  in  ilie 
agreement  between  Burden  and  complHiiiuits 
as  to  the  patents  for  the  spike  machine  and  llie 
horseshoe,  and  dated  3d  December,  1886. 

HOVABD  li 


Digitized  by 


1858   S^^^x/^^  Teot  Ikon  and  Nail 

Id  reference  to  this  agreement,  the  defend- 
ants insist  as  follows: 

1.  The  asreement  between  the  plaintiffs  and 

Hecry  Burden,  of  December  2d.  1836.  did  not 
even  purport  to  convey  to  the  plaintiffs  any  in- 
terest or  right  to  the  patent  of  1840,  or  to  the 
betiilin^  lever,  the  thing  patented.  It  first  gives 
the  right  to  use  the  machines  for  manufactur- 
ing wrought  nails  or  spikes,  then  on  the  prem- 
iara  of  the  Company :  and  second,  the  exclusive 
right  to  construct  other  machines  for  the  manu- 
factuna^  wrought  nails  or  spikes,  after  the 
method  mvented  by  Burden,  with  all  the  im- 
provements which  he  had  made,  or  should 
make,  in  the  same,  in  any  other  part  of  the 
202*]  United  States;  and  third,  a  'covenant 
that  be.  Burden,  would  obtain  a  patent  for  any 
iinimvemeBts  which  he  should  afterward  make 
in  bis  nail  and  spike  machine;  and  then  pro- 
vidf-s  that  "the  license' hereby  granted  to  the 
party  of  the  second  part,  shall  be  deemed  to 
extend  to  all  such  improvements."  It  only 
contemplates  the  granting  of  a  license;  and  the 
slatetnent  io  the  assignment  of  June  19,  1848, 
that  Burden  had  agreed  to  transfer  and  aatign 
the  improvement,  is  not  true. 

The  bending  lever,  patented  by  the  patent  of 
IMO.  was  not  then  in  existence.  It  was  a  mere 
contingent  possibility,  and  therefore  was  not 
sDsoeplible  of  being  conveyed.  There  was 
nothing  to  convey.  (Phillips  on  Patents,  864; 
Curtli  on  Patents,  sec.  189.) 

The  privilege  of  assigning,  given  by  the 
eleventh  section  of  the  Patent  Act  of  ,Tuly  4, 
IS36,  implies  that  the  thing  assigned  shall  be 
then  in  existence,  and  the  sulraequent  require- 
ment in  the  same  section,  as  to  recording  the 
Bsmgnment,  supports  the  same  idea. 

2.  Even  if  this  agreement  did  purport  to 
grant  and  assign  a  future  improvement  thereof, 
nich  grant  could  not  apply  to  the  bending 
lever,  for  the  reason  that  the  bending  lever  is 
not  an  improvement  upon  cither  of  the  pat- 
enied  machines  mentioned  in  the  agreement  of 
December  2d,  1836,  but  is  a  distinct  and  inde- 
pendL-nt  article,  or  invention,  equally  applicable 
to  any  spike  machine,  and  in  fact,  used  upon 
vari()UB  other  machines. 

The  plaintiffs  consider  the  agreement  of  De- 
Cftnber  2d,  1886,  as  merely  a  covenant  to  con- 
vey the  improvement  alleged  to  have  been  pat- 
ented on  the  2d  of  September,  1840.  and  have 
acconliogly  resorted  to  a  special  assignment  of 
it.  which  was  made  on  the  19th  of  June,  1848, 
aad  which,  in  terms,  refers  to  the  agreement  of 
December,  1836,  as  merely  a  covenant  to  convey 
subsequent  improvements,  and  purports  to  have 
been  given  in  performance  of  such  covenant. 

Tfae  right  of  the  plaintiffs  to  this  improve- 
ment of  £e  bending  lever  Is  based  in  thrar  bill 
upon  the  assignment  of  the  19th  June,  1848. 
Thb  right  is  therefore  subject  to  any  rights 
that  were  acquired  by  the  defendants  by  the 
igreement  of  October  14,  1845. 

But  if  the  complainants  had.  previous  to  the 
l4ih  October,  1845,  become  the  owners  of  the 
iin|m>Tement  called  the  bending  lever,  and  the 
patent  therefor,  stilt,  as  general  agent  of  the 
corporation.  Burden  had  a  right  to  enter  into 
ll|e  agreement  of  October  14, 1845,  and  it  binds 
hu  principals. 

3.  The  agreement  of  October  14,  1845,  was 
founded  upon  a  good  and  vftluable  conaldera- 
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tion.  as  between  the  parties;  1st,  the  settlement 
of -the  suit  then  pending  between  them:  and 
*Sd,  the  relinquialiment  by  the  defend  [*203 
ant,  Winslow,  in  behalf  of  himself  and  his  co- 
partners, of  the  right  to  manufacture  the  pat- 
ent horseshoe,  an  advantage  worth  to  the  other 
contracting  party,  $10,000  per  annum. 

3.  The  agreement,  too,  was  carried  out  by 
the  parties;  first,  by  the  conveyance  of  the 
dock  property  by  the  plaintiffs,  and  its  occupa- 
tion by  the  defendants;  second,  by  the  pay- 
ment of  the  consideration  of  the  dock  property 
by  the  defendants;  third,  by  the  relinquish- 
ment by  the  defendants,  of  the  horseshoe  busi- 
ness, from  that  time  to  the  present,  and  the 
enjoyment  of  it  as  a  monoijoly  ever  since  by 
the  plaintiffs;  fourth,  by  the  continued  use  by 
the  defendants  of  the  bending  lever  in  making 
hook-taeaded  spikes,  from  the  14lh  of  October, 
1846,  to  the  8th  July,  1848.  two  years  and 
about  nine  months,  without  objection,  they 
having  made,  during  that  period,  hook-headed 
spikes  to  the  value  of  over  $187,000. 

III.  The  agreement  of  October  14, 1845,  was 
a  contract  for  the  settlement  of  conflicting 
claims  to  two  patented  machines,  one  for  the 
bending  lever,  and  the  other  for  the  horseelioe 
machine,  and  it  not  only  gives  rights.to  make 
the  spikes  and  the  horseshoes,  but  to  use  the 
respective  patented  machines  in  making  them. 

The  agreement  of  October  14, 184-5,  does  not, 
in  terms,  give  the  right  to  the  defendants  to  use 
the  machines  patented  by  Burden,  by  his  pat- 
ent of  1840,  but  it  does  ^ve  it  by  the  strongest 
implication.  It  releases  all  claims  for  violation 
of  patent  rights,  up  to  that  date,  and  gives  the 
right  to  l)oth  parties,  thereafter,  to  manufacture 
and  vend  spike  of  such  kind  and  character  as 
the^  see  fit,  notwithstanding  tbeit  conflicting 
claims  to  that  time. 

Defendants'  exhibits  show  that  those  con- 
flicting claims  related  only  to  the  use  of  the 
patented  macbineir.  This  is  also  shown  by 
Burden's  letters.   The  subject  matter  of  thu 

ffneral  settlement  was,  therefore,  their  con- 
icting  claims  to  the  use  of  the  patented  ma- 
chinery. The  agreement  gives  the  right  to 
make  the  spike,  which  could  be  made  for  sale 
in  market  only  by  the  use  of  the  tiending  lever, 
or  of  some  analogous  device.  (1  Washington's 
C.  C,  168.  Hutger  v.  Kanowra  di  Qrani; 
Phillips  on  Patents.  846.) 

"A  construction  of  the  agreement  of  October 
14,  1845,  which  would  allow  the  defendants 
only  the  privilege  of  making  the  hook-headed 
spikes,  and  would  deny  tbem  the  use  of  the 
bending  lever  in  making  tbem.  would  render 
the  instrument  senseless,  absurd  and  inopera- 
Uve. 

For,  if  it  ia  held  that  tfae  defendants  ob- 
tained under  the  agreement  only  the  privilege 
of  making  hook-headed  spikes,  either  by  liand 
*or  by  the  use  of  any  machinery  which  [*204: 
they  might  choose,  other  than  that  which 
should  infringe  npon  Burden's  patent,  then  it 
results  that  thedefendania  relinquished  the  pat- 
ent horseshoe  buslnesB,  worth,  as  is  proved  by 
the  testimony  of  Mr.  Davidson,  $10,000  per 
annum,  for  the  privilege  of  doing  just  what 
Ihev  had  a  right  to  do  before,  and  what  every- 
body else  bad  the  right  of  doing,  that  is.  making 
those  spikes  by  hand,  or  with  any  machinery 
not  infringing  on  Burden's  patent.   Such  a  con- 
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struction  would  be  contrary  to  the  well-settled 
rule  in  the  interpretation  of  contracts,  that, 
when  a  clause  is  capable  of  two  significations, 
it  should  be  understood  in  that  in  which  it  will 
hsye  some  operation,  rather  than  in  thai  which 
it  will  have  none,  "ut  ret  magis  valent  guam 
pereat."  (Potiiier,  cited  In  8  Coravn  on  Con- 
tracts. 938;  PnrkAurstv.  Smith.  Willes,  332; 
Ardiibnldw.  Thomas,  3  Coweo,  290.t  An  agree- 
ment or  contract  must  have  a  reasonable  con- 
struction, according  to  the  intent  of  the  parties, 
ao  if  a  man  agree  trith  B.  for  twenty  barrels  of 
ale,  be  shall  not  have  the  barrels  after  the  ale 
is  spent.  (Comyns'  Digest,  title  Agreement, 
C.)  So,  if  a  man  promise  payment,  without 
saying  to  whom,  it  shall  be  intended  to  him 
from  whom  the  consideration  comes.  (Cro. 
Eliz.,  149.)  And  upon  a  promise  of  payment, 
according  to  the  rate  of  forty  shtllines  per  ton. 
it  shall  te  intended  that  payment  will  be  made 
for  the  odd  pounds,  according  to  the  same  rale. 
(YHverton.  134.) 

The  practical  construction  of  both  parties 
has  been  in  conformity  to  the  interpretation  on 
which  the  defendants  insist.  "CotUemporanea 
expoaitio  est fortismma  lex." 

If  the  construction  were  a  doubtful  one,  it 
should,  nnder  the  circumstances,  be  held  to  be 
against  that  set  up  by  the  pMntiffs,  whose 
grantor,  Henry  Burden,  is  the  contractor.  In 
a  case  of  doubt,  the  words  of  a  promise,  or 
covenant,  are  to  be  taken  most  strongly  against 
the  promisor  or  contractor.  (Coke  Litt.,  183, 
a.)  This  rule  should  be  applied,  in  this  case 
especially,  for  two  very  apparent  reasons: 
First,  because  it  was  well  imderstood,  by  both 

Eartiea,  with  what  machinery  alone  these 
ook -headed  spikes  cOUld  be  successfully  made 
for  sale  in  market,  and  that  the  defendants 
were  then  using  that  machinery  in  their  works; 
and.  second,  because  Burden  had  a  strone 
pecuniary  motive  to  deal  in  generalities,  and 
not  to  grant,  specifically  and  dearly,  a  license 
to  use  the  bending  lever.  He  teaxed  he  might 
jeopard  the  thirty  per  cent.,  secured  to  him  by 
the  agreement  of  December  2d,  1836.  and 
which  was  afterwards  in  controversy,  and  was 
claimed  by  the  plainlifTs  to  have  been  forfeited 
by  him;  and  yet  he  dexired  to  obtain  the  mo- 
nopoly of  the  horseshoe  business. 

The  contemporaneous  exposition  of  the  agree- 
205*]  meat,  by  Burden,  "is  in  accordance 
with  the  position  of  the  defendants.  See  his 
letter  of  December  15th.  184.'5.  and  his  letter 
of  December  lUh.  1846.  In  this  latter  letter, 
Burden  speaks  of  his  intention  to  share  the 
spike  business  with  defendants.  lie  very 
well  knew  that  could  not  be  done,  except  by 
uniform  prices,  and  that  we  could  have  no 
uniform  price  tvith  him,  unless  we  used  the 
bending  lever. 

But  there  waH  an  actual  sharing  between  ap- 
pellant and  respondents,  of  contracts  for 
spikes.  Burden  declared  that  it  was  hisinten- 
tlon  to  share  with  respondents  the  spike  busi- 
ness, and  this  was  done,  as  is  shown  by  bis 
letters.  Such  was  the  practical  contempora- 
neous construction  of  the  agreement,  and  it  ap- 
pears, by  Burden's  letter  of  February  10th, 
1848,  that  not  only  was  there  to  be  an  uniform 
price  for  hook-headed  spikes,  but  that  the 
whole  field  was  to  be  occtipied  by  the  parties 
in  comouni,  and  to  the  exclusion  of  all  others. 
88g 
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The  whole  object  of  this  letter  was  to  tell  re- 
«pondents  what  he  bad  been  doing  to  protect 
tb«r  common  rights.    Can  there  w  anything 
more  needed  to  show  that  it  was  the  under- 
standing of  both  parties,  that  by  the  agree- 
ment of  October  Mtb,  184o.  respondents  bad 
the  right  to  use  the  bending  lerer?  I 
Wioslow's  letters,  written  in  Januanr,  1845,  \ 
show  that  respondents  were  using  the  bendiDf; 
lever  at  that  time,  and  that  Burden  then  knew  i 
it.   In  Burden's  letter  of  January  lOtk.  1845. 
and  in  Wiuiflow's  reply  to  it,  of  January  ISth, 
1645.  they  l>oth  refer  to  "the  machinery  in 
question,"  which  can  only  mean  the  bending 
lever. 

IV.  But  whatever  might  have  been  the  con- 
struction which  a  court  would,  under  otiter 
circumstances,  have  put  upon  this  agreement 
— a  court  of  equity  will  not  now  grant  an  in- 

i unction,  as  is  prated  for  in  the  complainanu' 
lill,  after  an  acquiescence  in  the  useof  tbepat- 
ented  machinery,  under  this  agreement  of  Oc- 
tober 14th,  1845,  for  near  three  years  before 
the  commencement  of  this  suit.  (Wyetii  v. 
Stone,  I  Htory,  273;  Riindle  v.  Murray,  Jacob. 
311;  WiUiatnay.  Hie  EaH  of  Jersey,  1  Craig* 
Phil..  91;  WariBiek  v.  Hooper.  3  Eng.  Law 
and  Eq.,  233,  cited;  U.  3.  Dig.,  Appendix, 
Vol.  v.,  1851.  title  Patent.) 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court; 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York, 

The  appellants  are  a  manufacturing  com- 
pany, incorporated  by  the  laws  of  the  btate  of 
New  York.  They  aver  that  Henry  Burden 
was  the  inventor  of  a  new  and  useful  Improve- 
ment in  the  machinery  for  manufaciuriDj; 
wrought  nails  and  spikes,  for  which  letlere 
patent  were  granted  to  him,  on  the  3d  of  De- 
cember, *1634.  They  allego  that  it  waa[*206 
assigned  to  them,  for  a  vuuable  coiuideraliuo, 
and  also,  that  Burden  covenanted  with  them, 
if  lie  should  thereafter  make  any  improvement 
upon  his  invention,  that  he  would  convey  tbe 
same  to  them.  Burden  afterwards  did  make 
a  new  and  useful  improvement  in  machinery 
for  making  hook  or  brad-headed  spikes,  for 
which  a  patent  was  granted  to  him.  on  Ibe 
2d  of  September,  1840.  He  as^ed  it  to  the 
complainants,  in  virtue  of  his  covenant, where- 
by they  became  the  exclusive  owners  of  the 
pHtent.  They  then  complain  that  the  defend- 
ants had  infringed  the  same,  by  having  erect- 
ed and  put  in  use,  in  their  iron  and  nail  works, 
in  the  City  of  Troy,  four  or  five  mw^ion 
for  the  manufacture  of  hook  or  Inad-lwided 
spikes,  containing  the  improvenoents  in  Ibeir 
assigned  patent,  and  had  used  them  for  nuuiu- 
facluring  book  or  brad-headed  spikes,  sinw 
the  15th  of  October.  1845. 

It  is  also  stated  that  Burden  brought  an  ac 
tion  at  law  against  tbe  defendants,  for  an  in- 
fringement, secured  by  the  patent  of  Septem- 
ber 3d,  1840.  The  defendants  resisted  a  recov- 
ery, upon  the  ground  that  Burden  was  nut  the 
first  inventor  of  the  improvements  for  which 
that  patent  had  been  obtained.  A  trial  of  this 
case,  upon  the  merits,  resulted  in  a  verdict  tor 
Burden,  for  seven  hundred  dollars,  which 
carried  into  a  final  judgment  against  tbe  de- 
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fendants,  after  a  motion  which  they  made  for 
anew  trial  had  been  overruled. 

The  defcDdaois  are  then  charged  with  again 
oring  the  improTmients  in  the  patent  of  184U, 
uoder  the  prcteDse  that  they  have  a  license 
from  Burden  to  do  so.  This  is  denied  by  the 
complainaDts;  and  they  say,  if  such  Hceosc 
had  been  given  by  Burden,  that  it  was  in  con- 
travention of  his  assignment  to  thera  of  bia  pat- 
ent, by  which  they  iKcame  the  legal  and  equi- 
ty owners,  from  the  time  it  was  granted,  on 
.September  2d.  1640. 

The  bill  is  then  concluded, with  a  prayer  that 
the  court  would  enjoin  the  defendants,  Corn- 
ing. Homer  and  Winslow,  their  attorneys, 
aDO  agents,  and  workmen,  to  desist  from 
makiog,  using  or  vending,  any  machine  con- 
taioiDg  the  improvements,  for  which  letters 
patent  were  granted  to  Burden,  on  the  2d  of 
September,  1840;  and  from  selling  or  using 
any  ipikes  which  they  then  had  on  band, 
which  had  been  manufactured  by  their  ma- 
chines containing  the  improvements  of  that 
patent.  An  account  of  the  profits,  which  they 
had  derived  from  the  use  of^  such  patented  im- 
provements, is  also  called  for. 

The  letters  patent  granted  to  Burden,  on  the 
3d  day  of  September,  1884,  and  that  of  the  2d 
of  September,  1840,  describing  an  Improvement 
ailed  a  bending  lever,  in  the  machinery  for 
nuking  hook  or  brad-headed  spikes,  are  made 
exhibits  to  the  bill. 

207*J  *Thi8  bill  was  answered  by  the  de- 
foidants. 

It  admits  that  the  complainants  were  an  in- 
corporated  body,  under  the  style  of  the  Troy 
Iron  and  Nail  Factory  Company;  also,  that 
Henry  Burden  was  the  inventor  of  Uie  im- 
provements in  the  machinery  for  making  nails 
and  spikes,  for  which  letters  patent  were 
gnuited  to  him  in  December,  18S4,  and  tliat  he 
asdgned  the  same  to  the  complainants  two  years 
dtereafler.  But  they  deny  that  there  was  any 
covenant  in  ttie  assignment,  or  in  any  other 
agreement  then  recorded  in ,  the  Patent  Office, 
or  any  agreement  between  Burden  and  the 
cwnplainants,  obliging  him  to  codvey  to  them 
any  improvement  which  he  mi^ht  make  upon 
hii  invention.  And  ibey  insist.  If  such  an 
agreement  was  made,  that,  as  it  was  onl^  a 
covenant  to  conve;^  a  contingent  possibility, 
wbich  would  be  inopetative  and  void,  and 
conid  not  affect  them.  The  defendants  also 
admit  that  Burden  obtained  the  patent  of  2d 
September,  1840:  but  they  deny  its  validity. 
They  declare  that  the  bending  lever,  described 
ia  the  epecificalion  of  it,  or  one  similar  to  it  in 
form  and  piinciple  of  construction  or  opera- 
tion, had  been  invented  and  had  been  used  by 
several  persons  in  making  spikes  for  several 
years  before  the  patent  had  tieen  obtained  by 
Burden  for  his  improvement  of  the  bending 
lever.  They  stale  lhat  it  was  invented  by 
Tliomas  and  William  Osgood,  and  used  by 
tbem  in  the  years  18ij6,  '30.  '37,  '38,  upon  one 
of  their  spike  machines,  to  make  book  or  brad- 
beaded  spikes,  which  they  sold  during  those 
years  iti  Philadelphia.  It  is  also  stated  by  the 
defendants,  that  the  bending  lever,  patented 
by  Burden,  was  the  invention  of  one  Llienezer 
Iiunt,  whilst  he  was  in  the  employment  of  the 
loruier.  It  is  then  admitted  that  Burden  as- 
ogneU  lo  the  complfdniutta  his  patent  for  Uie 
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bending  lever,  in  June,  1848;  but  it  is  said  to 
have  been  fraudulently  done,  and  that  the  ap- 
pellants have  no  right,  legal  or  equitable,  to 
that  improvement,  under  that  assignment,  or 
by  that  of  the  agreement  between  Ihecomplain- 
ants  of  Burden,  of  December,  1836.  And.  it 
is  added,  should  they  have  any  right  or  in- 
terest in  the  patent  for  Burden's  bending  lever, 
that  the  defendants  have  also  the  right  to  u.se 
the  same  under  an  agreement  with  Burden  of 
the  14th  October,  1M5,  which  was  made  for 
himself,  and  in  behalf  of  the  appellants,  as  their 
agent,  before  he  had  assigned  it  to  tbc-m  in  1848. 

The  defendants  then  aver,  that  this  agree- 
ment of  the  14lh  October  was  made  with  the 
understanding  of  bolb  particH;  that  it  would 
finally  settle  all  differences  between  themselves 
and  Burden  and  the  complainants,  wbich  had 
arisen  out  of  counter  claims  by  both  parties 
to  a  patent  for  making  horsebhoes,  and  also 
to  a  patent  right  for  making  hook  or  brad- 
headed  spikes,  each  party  claiming  the  right 
to  manufacture  and  vend  '*such  horse-  [*208 
shoes  and  such  spikes,  under  their  respective 
counter  daima  and  patents,  without  the  per- 
mission of  either  lo  the  other,  and  to  use,  in  the 
manufacture  of  the  brad-headed  spike.  Bur- 
den's bending  lever. 

The  consideration  of  the  agreement  is  said  to 
have  been  a  purchase  by  the  defendants  from 
the  complainants,  of  an  undivided  half  part  of 
a  dock  on  tiie  Hudson  River,  for  $1,600 — a 
grant  by  the  defendants  to  them  for  the  exclu- 
sive manufacture  of  patent  horseshoes — and  a 
mutual  relinquishment  of  their  counter  claim 
to  the  patents  for  making  hook-headed  spikes 
by  a  bending  lever.  It  isaverred  that  they  had 
used  Burden's  bending  lever  in  the  manufact- 
ure of  such  spikes,  froAi  the  date  of  the  agree- 
ment, with  his  knowledge,  without  oliiection 
by  him  or  by  the  appellants,  and  that  Burden 
bad  discontinued  the  suit  against  them.  It  is 
not  necessary  lo  state  more  of  the  pleadings. 
The  abstract  given,  discloses  what  bad  been  the 
relations  between  these  parties  fur  several  years 
before  this  suit  was  brought,  and  their  views 
and  conduct  respecting  the  patent  for  the  bend- 
ing lever. 

We  will  now  turn  to  the  evidence  in  the  case. 
It  shows,  first,  that  every  allegation  in  the  bill 
has  either  been  proved  or  admitted  by  the  an- 
swer of  the  defendants,  excepting  such  as  they 
respectively  make  concerning  the  agreement  of 
the  14th  of  October,  1846,  which  will  hereafter 
have  our  attention 

The  letters  patent  obtained  by  Burden,  in 
1834,  which  describes  a  machine  for  making 
nails  and  spikes,  is  annexed  as  an  exhibit  to  the 
bill,  and  so  is  that  afterwards  granted  to  them, 
in  1840,  for  bis  improvement  on  the  first,  for 
making  hook  or  brad-headed  spikes.  The  an- 
ewer  admits  that  he  was  the  inventor  of  the 
fli'st,  and  thai  he  had  a  patent  for  it.  It  also 
admitted  lhat  he  oblaiucd  a  patent  for  the 
otiier;  but  it  is  dented  lliat  he  was  the  inventor 
of  it.  This  the  defendants  have  failed  to  prove; 
and  in  our  opinion,  the  evidence  given  by  thera 
on  that  point  rather  serves  to  e^ablish  the 
orfginalily  of  the  invention  than  lo  impair  it. 
We  think  so,  because  it  is  uncertain  and  con- 
flicting, and,  as  our  learned  brother  said  con> 
ceruiug  it  la  the  court  below,  is  irreconcilable. 
The  appellants  stand  upon  that  patent  as  the 
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first  wbicli  was  fijaDted  for  the  bending  lever, 
and  they  may  well  do  so,  until  other  evidence 
than  that  in  this  record  »hall  be  given  to  disprove 
its  originality.  It  is  admitted  that  Burden  as- 
signed that  patent  also  to  the  appellants ;  but  it  is 
said  to  have  been  fraudulently  done,  and  that  it 
was  not  made,  because  Burden  had  covenanted, 
in  bis  assignment  to  Ibem  of  bis  first  patent,  to 
convey  to  the  appellants  any  improvements  he 
might  thereafter  make  upon  that  machine  dur- 
ing the  time  that  the  patent  had  to  run.  The 
209*]  assignment  by  Burden  *to  the  appellants 
of  bis  patent  for  making  wrou^t  nails  or  spikes 
is  dated  in  December,  1886,.  just  two  years 
after  it  was  obloined.  It  contains,  after  the 
transferring  clause,  and  in  connection  with 
it,  these  words,  "with  all  the  improvements 
which  he  hath  made  or  shall  make  in  the  same, 
in  any  other  part  of  the  United  States,  as  the 
said  parties  of  the  second  part  shall  deem  ex- 
pedient, during  the  term  for  which  the  same 
are  or  may  bepateated  by  the  said  party  of  the 
first  part."  The  assignment  itself  being  ad- 
mitted by  the  defendants,  this,  as  a  part  of  it, 
must  also  be  included  in  the  admission.  It  is, 
in  our  opinion,  a  covenant  which  bound  Bur- 
den to  convey  to  the  appellants  his  improve- 
ment upon  his  machine  of  the  bending  lever. 
Though  the  assignment  of  it  was  not  made  un- 
til several  years  after  it  was  patented,  the  ap- 
pellants were  equitably  entitled  to  it  before, 
Witiiout  something  besides  to  sustain  them, 
than  the  delay  in  making  the  assignment,  the 
defendants  had  no  ground  for  stating  that  it 
WAS  u  fraudulent  device  to  overreach  and  de- 
feat the  agreement  between  themselves  and 
Burden,  of  the  14th  October,  1845.  Tbe  de- 
fendants also  admit  that  they  were  sued  by 
Burden  in  1843,  for  an  infringement  of  the 
rights  secured  to  him  by  liis  patent  for  the 
bending  lever.  That,  though  they  had  resisted 
it.  upon  the  ground  that  Burden  was  not  the  in- 
ventor, the  jiiry,  who  tried  the  case  upon  its 
merits,  had  returned  a  verdict  against  them  for 
the  infringement,  with  $700  damages ;  and  that 
It  was  carried  into  judgment.  Tlus  was  in  the 
year  1843. 

Id  November,  1844,  Burden,  believing  that 
the  defendants  were  again  using  his  bending 
lever,  for  making  brad-headed  spikes,  brought 
against  them  a  bill,  to  enjoin  them  from  doing 
so,  and  asking  for  an  account.  They  had  notice 
of  it :  but,  from  some  accidental  cause,  they  did 
not  appear  to  restet  the  application,  and  an  in- 
junction was  granted  until  the  further  order  of 
the  court. 

In  a  few  days,  with  the  view  to  be  released 
from  it,  Mr.  Winslow,  in  behalf  of  himself 
and  his  associates,  filed  an  afUdavit,  with  an- 
other made  by  Thomas  Osgood  and  Israel 
Bianchard.  In  each  of  them,  they  swear  that 
the  defendants  were  not  using  Burden's  inven- 
tion in  their  manufacture  of  hook  or  brad- 
headed  spikes,  but  that  they  made  them  with 
machinery  altogether  different  in  principle  and 
mode  of  operation  from  that  which  they  were 
using  when  Mr.  Burden  sued  them  in  1843  for 
an  infringement  of  his  patent,  and  wlien  he 
obtained  a  judgment  against  them.  Mr.  Wins- 
low  states  that  the  machloery  they  were  then 
usnig  Is  enllrelydiflercutinprincipleand oper- 
ation from  tile  macbiue  used  by  Burden  in  mak- 
ing hook  and  brad-headed  iptkes.  Oigood  aod 


Bianchard,  after  staling  that  they  had  been  io 
the  employment  of  the  defendants  *for  [*2 10 
several  years.say  that  they  were  well  acauaiRtcd 
with  the  process  used  by  the  defcnaants  in 
making  hook-headed  spikes,  and  with  that 
which  they  were  using  when  tbe  defendants 
were  prosecuted  for  an  infringement  of  Mr. 
Burden's  patent,  and  that  they  were  well  ac- 
quainted with  the  improvement  claimed  to  have 
been  invented  by  Burden;  that  the  marfaiDerT 
then  uaed  by  the  defendants  not  only  differed 
fron  that  which  they  used  when  ihey  were 
prosecuted  for  an  infringement  of  Burden's 
patent,  but  also  that  the  process  then  in  uk 
by  the  defendants,  by  which  the  hook  head  is 
formed,  is  entirely  new  and  different,  in  prin- 
ciple and  use,  from  the  bending  lever  described 
by  Burden  in  his  patent.  They  proceed  to  say, 
that  Burden's  patent,  in  their  opinion,  is  in  do 
manner  violated  by  the  manufacture  of  hook- 
headed  spikes  in  the  mode  in  which  they  an 
now  made  by  the  defendants.  The  process 
mentioned  by  them,  and  by  Mr.  Wioslow,  is 
not  stated  in  their  affidavits.  What  it  was,  we 
do  not  know  with  certainty. 

These  affldaviifi  show  the  attitude  in  whicli 
the  defendants  put  themselves,  on  the  'i5lb 
of  November,  1844,  in  the  suit  then  pending 
with  Burden. 

It  was  this,  that  as  a  defense  against  that  suit, 
they  claimed  tlie  right  to  manufacture  hook  or 
brad-headed  spikes,  by  machinery  entirely  dif- 
fering, in  principle  and  operation,  from  Bur- 
den's bending  lever  /or  the  same  manufacture. 

So  it  continued,  until  the  agreement  of  ilie 
i4th  of  October,  1845,  was  made.  Then,  aod 
the  day  after,  alt  of  the  new  processes  men- 
tioned in  tbe  affidavits  of  Winslow,  Ofwood 
and  Bianchard,  for  making  brad-headed  sputea, 
and  such  as  are  described  in  the  patents  ob- 
tained by  the  defendants,  were  set  aside  in 
their  factory,  for  Burden's  more  manageable 
and  efficient  bending  lever. 

This  brings  us  to  tbe  consideration  of  the 
agreement.    We  give  it,  totidttn  verbit. 

Agreement,  made  this  fourteenth  day  of  Oc- 
tober, 1845,  between  Henry  Burden  of  the  one 

J art,  and  Kraslus  Corning.  James  ^omer  tod 
ohn  P.  Winslow,  of  the  other  part.  WherAs, 
a  suit  is  now  pending  in  the  Circuit  Court  of 
the  United  Stales,  in  the  Northern  District  of 
New  York,  in  favor  of  the  said  Henry  Bur- 
den, against  the  said  Coming,  Homer  and 
Winslow,  arising  out  of  the  alleged  vkila- 
tion  and  infringement  uf  a  patent  ri|tit, 
claimed  by  said  Burden  for  making  spike, 
both  parties  claiming  the  right  to  make  said 
spike:  It  is  now  agreed,  between  the  said  par- 
ties, that  the  said  suit  shall  be,  and  is  hereby 
discontinued,  each  party  paying  their  ovn 
costs.  And  it  is  further  agreed,  that  tbe  said 
parties  may  each  hereafter  manufacture  ud 
vend  spikes,  of  such  kind  and  chanu^  u 
*they  see  fit,  notwithstanding  their  f*3l_l 
connictiug  claims  to  this  time  And  the  said 
John  F.  Winslow,  claiming  as  patentee,  to 
have  the  right  for  the  benefit  of  the  said  Cor- 
ning, Horner,  and  himself,  to  manufacture  tbe 
patent  horseshoe.  And  the  said  Henry  Burden 
also  claiming  such  right  exclusively.  It  is  ser- 
entlly  agreed,  by  siud  Corning,  Hwner,  and 
Winslow,  that  said  Bunlen  may  mBOufacture 
sfdd  patent  liurBcsboes.  and  thMsaid  Contiag 
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Horner,  and  Wioslow,  will  not  manufacture 
tbem.  And.each  party,  in  consideration  nf  the 
premises,  hereby  releases  to  the  other.or  others, 
til  claim,  dem^d  aod  cause  of  action,  by  rea- 
■00  of  any  violatioo  of  the  patent  rights  claimed 
by  ibem,  as  aforesud.  to  the  date  Bereof. 

Dated  October  14tb.  1845.      H.  Bukden. 

It  contains,  besides  its  premises,  which  will 
be  seen  are  not  unimportant  for  the  construe- 
tlon  of  it,  four  substantive  clauses. 

Pint,  the  discontinuance  of  the  suit  then 
pending  between  the  parties,  each  party  to  pay 
tfaeir  own  costs.  Next,  that  each  party  might, 
thereafter,  manufacture  spEke  of  such  kind  and 
character  as  they  see  fit,  notwitbstaading  their 
conflicting  claims  to  that  time.  Then  the  con- 
cession by  the  defendants  to  Burden,  that  he 
may  manufacture  the  patent  horseshoes,  and 
that  they  will  not  do  so,  though  they  had 
claimed  the  right  to  make  them,  notwilhstand- 
iog  Burden's  exclusive  claim  for  that  purp(»e. 
And  this  is  followed  by  releases  by  each  party 
to  the  other,  of  all  clidm,  demand,  and  causes 
of  action,  by  reason  of  any  violation  of  the 
patent  rights  claimed  by  them,  as  aforesaid,  to 
ibe  date  hereof. 

The  defendants  contend  that,  in  virtue  of 
this  agreement,  they  have  a  right  to  use  the 
Burden  bending  lever,  upon  their  spike  ma- 
dtinea.  That  it  was  made  for  the  settlement 
and  compromises  of  all  differences  and  claims 
then  existing  between  themselves  and  Burden, 
on  account  of  their  counter  claims  for  making 
patent  horseshoes  and  brad-headed  spike.  And 
that  the  consideration  of  the  agreement  on  their 
part,  was,  that  they  had  given  to  these  appel- 
lants Sfteen  hundred  dollars,  for  an  undivided 
half  part  of  a  dock  rathe  Hudson  River;  had 
OMweded  to  them  an  excludve  privilege  to 
make  patent  horseshoes;  and  that  each  party 
had  relinquished  to  each  other  their  patents  for 
making  hook-headed  spik^  by  a  bending  lever, 
BO  that  both  might  use  that  of  the  other.  It  is 
further  stated,  %the  defendants,  that  they  bad 
fully  performed  their  obligations  of  the  agree- 
ment, and  that  they  had,  from  the  date  of  it, 
nsed  Burden's  bending  lever,  in  making  spike, 
*ilh  the  knowledge  of  Burden  and  the  appel- 
laou,  without  any  objection  by  either  of  them. 

From  the  premises  of  the  agreement,  it  ap- 
21^J  pears  that  the  suit  *to  be  discontinued 
TKoae  which  Burden  had  brought  against 
Owning.  Homer  and  Winslow,  for  an  alleged 
infringement  of  hfa  patent  for  making  spilce, 
eseb  party  in  the  suit  claiming  the  right  to  do 
to.  What  their  counter  claims  were,  are  not 
given  in  the  agreement.  They  are,  however, 
diMinctly  recited  in  the  bill,  and  in  the  answer 
of  the  defendants,  as  they  say  they  existed  at 
the  date  of  the  agreement.  Each  party,  at  that 
time,  claimed  a  right  to  make  brad-beaded 
■pikes  by  different  machines.  Burden's  claim 
U  put  upon  his  patent  for  the  bending  lever. 
The  defendants  denied  that  they  bad  infringed 
it  by  the  machine  which  they  had  in  use,  and 
twear  that  it  was  different,  in  principle  and 
operation,  from  Burden's  patent  bending  lever. 
U  is  also  said  by  tbem,  in  their  answer,  that 
^Kre  were  differences  between  them  as  to  a 
pxent  for  making  the  horseehoe.  The  difler- 
noes,  however,  on  that  occonnt,  were  never 
^ated  br  the  parties,  and  the  subject  is  only 
Dnoce  u  because  It  Is  mentioned  io  the  agree* 
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ment.  and  In  the  answer  of  the  defendants  in 
thi<«  suit. 

Having  ascertained,  from  the  agreement  it- 
self, and  from  the  pleadings  in  this  suit,  what 
were  the  convicting  claims  between  the  parties 
when  the  agreement  waa  made,  we  are  prepared 
to  give  our  construction  to  that  clause  of  it 
from  which  the  defendants  claim  the  right,  or 
a  license,  to  use  Burden's  bending  lever  for 
making  brad-beaded  spikes 

It  is  in  these  words:  "And  it  is  further 
agreed,  that  the  said  parties  may  each  hereafter 
manufacture  and  vend  spike  of  such  kind  and 
character  as  they  see  fit,  notwithstanding  their 
conflicting  claims  to  this  time" — that  is,  up  to 
the  date  of  the  agreement. 

The  limitation  as  to  time,  clearly  intycates.as 
the  existing  liti^tion  between  them  in  the  suit 
had  been  the  rights  claimed  by  both  in  it,  to 
manufacture  brud-headed  epike,  with  a  bend- 
ing lever,  operating  differently  in  the  machines 
wnii^  they  were  respectiTeiv  using  in  their 
factories,  that  each  thereauer  could  make 
and  vend  them,  notwithstanding  the  claim 
made  by  Burden,  in  his  bill,  that  he  had, 
by  bis  patent,  the  exclusive  right  to  make 
them.  The  wonls  are,  "  that  the  siiid 
parties  may  each  hereafter  manufacture  and 
vend  spike,  of  such  kind  and  character  as 
they  see  fit."  Burden  bad  obtained  at  law 
one  verdict  against  the  defendants,  for  a  viola- 
tion of  his  patent,  and  the  suit  tben  pending 
was  another,  which  he  had  brought  in  equity, 
to  restrain  the  parlies  from  continuing  tlie  in- 
fringement. They  deny  that  the  judgment 
against  tbem,  in  the  suitat  law,  had  settled  the 
validity  of  Burden's  patent.  That  that  ques- 
tion was  still  open  in  the  second  suit,  as  they 
say  it  is  in  this,  the  third  suit;  but  in  no  oneof 
them  did  they  ever  claim  the  right  *to  [*213 
use  Burden's  invention  as  such,  or  as  they  now 
claim  to  do,  under  the  agreement,  but  they 
claimed,  in  all  of  them,  only  a  right  to  make 
brad-headed  spikes,  by  machinery  which  was 
different,  in  principle  and  operation,  from  Bur- 
den's patent.  When  the  parties  were  adjusting 
a  compromise  of  the  second  suit,  and  up  to 
the  time  when  it  wasdone.  Burden  had  claimed 
an  exclusive  right,  from  his  patent,  to  make 
brad-headed  spike  with  a  bending  lever.  The 
defendants  claimed  also  that  right,  and  it  was 
because  they  exercised  it,  that  Burden  sued 
them  for  an  mfringemeot  of  his  patent.  Both 
parties  were  making  brad-headed  spike;  Bur- 
den, under  an  unquestioned  right,  growing 
out  of  his  patent;  the  defendants  under  a 
controvertible  claim  which  the  suit  was 
brought  to  settle  judicially.  They  had  al- 
ready almost  obtained  a  monopoly  for  the 
supply  of  such  spike  for  the  railroads  of  the 
country.  It  was  with  the  hope  of  doing  'so 
entirely,  and  with  the  exptictation  of  dividing 
the  spike  business  of  the  United  Slates  between 
them,  notwithstanding  the  threatening  competi- 
tion of  other  persons,  who  claimwi  the  riglit  to 
make  brad-headed  spike,  and  were  nuiliing 
Ihem  with  a  bending  lever,  that  Mr.  Burden 
and  these  defendants  were  induced  to  com 
promise  their  litigation.  It  was  a  mere  mutter 
of  interest,  which  actuated  them,  without  any 
other  empathies  between  them  than  the  distn- 
dlnatiou  of  all  persons  to  have  the  relations  of 
KKdal  life  and  of  boiiiieaB  broken  up  b;  pro- 
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tracted  litigation.  But  each  party.  busiaeBS- 
like,  alive  to  his  own  interest,  did  not  mean  to 
make  any  sacrifice  to  the  other,  except  such  as 
their  common  object  might  require :  that  was.  to 
drive  all  others  out  of  the  brad  headed  spilte 
trade.  Burden  had  obtained  one  verdict 
agldnst  the  defendants,  for  Infringing  bis 
patent.  He  was  suing  them  for  doing  so  again, 
and  had  obtained  nolnjunctionnm.  to  restrain 
them  from  continuing  it.  They  continued  to 
make  spike  with  a  machine,  alleging  it  to  be 
DO  infriQgemeat  of  their  competitors  pateot. 
That  was  the  point  of  cODtroveray.  It  was 
beUeved,  by  both  of  them,  that  their  common 
interest  required  a  reliuquishment  of  it  by  Mr. 
Burden,  and  he  made  it.  intending  that  each 
might  thereafter  make  brad  headed  spike  him- 
self, as  he  had  ;a  right  to  do,  from  his  patent, 
and  the  defendtota,  as  they  represented  them- 
selves to  be  doing,  by  the  machine  which  they 
swear  was  ditfcFent.in  principle  and  operation, 
from  his,  and  no  infringement  of  it.  Brad- 
headed  spike  could  be  made  with  either  of 
them,  and  that  being  the  case,  it  was  agreed 
that  each  might  thereafter  manufacture  and 
vend  spike  of  such  kind  and  character  as  they 
might  "see  fit"  to  do. 

It  was  admitted,  in  the  argument  of  this  case, 
and  had  it  not  been.  It  u  certidn  that  the 
214*]  agreement  of  October  14,  1845,  *docs 
not,  in  terms,  give  to  the  defendaints  the  right 
tu  use  the  machines  p&tented  by  Burden  in 
L840.  But.  it  is  said,  it  does  give  that  right  by 
Implication;  that  such  was  the  understauding 
and  intention.  And  that  is  inferred  from  mat- 
ters in  the  ^jceemeat  and  from  a  circumstance 
out  of  it,  which  are  aaid  to  determine  its  con- 
stroction  in  favor  of  the  claim  made  by  the 
defendants  to  use  Burden's  patent.  Vfe  pro- 
ceed to  examine  it. 

In  the  agreement  it  is  said,  "Each  party,  in 
consideration  of  the  premises,  releases  to  the 
other  all  claim,  demand,  and  cause  of  action, 
by  reason  of  any  violation  of  the  patent  rights 
cuiined  by  them  as  afores^d,  to  the  date  here- 
of." Those  are  its  words. 

By  the  premises,  of  course,  in  its  use  here,  is 
meant  all  of  the  deed  which  precedes  the  re- 
leasee, making  every  part  or  clause  the  consid- 
eration for  which  the  releases  are  given.  The 
release  is  a  relinquishment  by  both  parties  of 
all  claim,  demand  and  cause  of  action,  for  the 
violation  of  patent  rights  claimed  by  them,  to 
that  date.  It  is  imperfectly  expreraed,  as  to 
the  subject  matters  m  controversy,  which  were 
then  to  t>e  compromised  as  they  appear  in  the 
suit.  That  such  was  the  intention,  appears 
from  the  language  of  the  release,  it  beiug  for 
any  violation  of  the  patent  rights  claimed  by 
them.  The  dufendants  never  charged  Burden 
with  any  violation  of  any  patent  of  theirs  in 
thdr  pleadings.  They  make  but  twocl^ms: 
the  first,  lliat  they  bad  as  good  a  right  to 
make  brad-headed  spikes  as  Burden  had,  no^ 
withstanding  his  suit  against  them  for  infring- 
ing his  patent;  and,  as  patentee,  that  they  had 
the  right  to  manufacture  the  patent  horseshoe, 
against  the  exclusive  claim  of  Burden,  uuder 
hiii  patent,  to  make  them.  Now,  though  the 
release,  as  it  is  expressed,  may  imply  that  there 
bad  been  belweeu  the  parties  other  claims  than 
such  as  we  find  in  the  suit  and  in  the  agree- 
ment, we  ibiok  the  word?  in  the  release, 


"claimed  by  them,  as  aforesaid,"  fixed  its 
meaning  to  what  is  expressed.    And  if  this 
was  not  so,  weshouldsay,  without  these  wnnis, 
"  claimed  by  them,  as  aforesaid."  that  the  gen- 
eral words  would  be  restrained  by  the  particu- 
lar occasion  of  using  them;  and  that  itSBMan- 
ing  is.  that  Burden  releases  to  the  defenduits. 
for  the  considerations  of  the  agreement,  all 
claim  and  causes  of  action  up  to  that  date,  for 
any  violation  of  his  patent  ritihls  for  the  horse- 
shoe and  bending  lever,  for  which  they  asserted 
a  claim  as  well  as  himself.   (T.  Raymond.  399; 
3  Mod., 877;  1  Lev.. 885;  8  id.,  278;  SShower, 
47.)  I 
Besides,  the  releases  being  operative  only  up  i 
to  that  date,  it  is  very  difficult  to  admit  that  it  | 
was  meant  to  provide  prospectively  for  the  de-  i 
fendants  to  use  a  particular  machine,  for  sdt  I 
•previous  violation  for  which  they  were  1*215  | 
then  to  be  released.   It  is  a  bar  to  any  nghl  of  j 
action  for  the  past  for  the  causes  suted.  sod  \ 
not  a  limitation  w>oq  the  releases  for  any- 
thing of  a  like  kiha  which  may  be  done  there- 
after. 

But  it  was  also  urged,  that  the  rights  of  the 
defendants,  under  the  agreement,  to  use  Bur- 
den's bending  lever,  might  be  inferred  from 
their  relinquishment  to  the  appellant  of  their 
right  to  make  the  horseshoe.  Theproirfs  in 
the  case  disclose,  that  Burden  had  obtained,  u 
November,  1835,  a  patent  for  a  new  and  use- 
ful improvement  in  the  machine  for  making 
horseshoes,  and  that  he  also  patented  another 
improvement  upon  that  in  1848.  In  May.  1844, 
Mr.  Horner  and  Mr.  Winslow  bought  from  Eli- 
sba  Tolles  and  Nathaniel  B.  Oaylord.for  $1,000. 
a  patent  for  making  or  bending  horseshoes, 
claimed  by  Tolles  as  his  invention,  of  which 
Gaylord  became  the  owner  of  an  undivided 
half,  by  assignment  from  Tolles,  before  the  lit- 
ter obtained  his  patent,  in  1834.  In  the  agree- 
ment for  the  purchase,  it  is  recited  that,  the 
patent  having  been  lost,  a  new  patent  was  is- 
sued to  Tolles,  m  May,  1844.  ,Tlie  view  takeo 
by  Winslow  and  Homer  of  their  purchase  of 
that  patent  is  shown  covenants  in  the 
agreement.  It  is  that,  in  case  it  shall  at  any 
time  appear,  by  the  decision  of  any  court  hav- 
ing competent  jurisdiction,  that  the  patents  con- 
veyed to  Winslow  and  Horner  were  not  valid 
and  eEfectual  to  secure  to  them  the  exclusive 
privileges  thereby  granted,  whether  for  the 
reason  that  Tolles  was  not  the  original  inventor 
of  the  machine,  or  otherwise,  then,  that  the 
purchase  money  was  to  be  returned  to  Homer 
and  Winslow,  with  interest  from  the  time  it 
was  received;  both  Tolles  and  Gaylord  being 
only  responsible  for  the  poriions  of  the  money 
that  they  might  receive,  Gaylonl  guaraoleein| 
to  the  purchasers  $iOO  of  the  $^75,  which  it 
appears  he  did  receive  from  Mr.  Winslow, 
Gaylord  having,  on  the  same  day,  received 
from  him  9tS75.  Such  was  the  claim  of  the  de- 
fendants for  a  patent  for  bending  horseshoes, 
and  no  more.  The  defendants  had  the  right 
to  buy  such  a  patent,  with  an  undertaking  lo 
pay  the  expenses  of  a  law  suit,  if  ihcy  plesm 
to  do  so.  And  they  had  a  riglit  to  use  the  pst- 
ent  which  they  bought,  if  it  had  really  bceoob- 
tained,  and  was  not  an  infringement  of  soother 
patent.  But,  having  shown  their  own  appn- 
bension  of  its  invalidity,  and  provided  ihit 
they  were  to  low  nothing  1^  It.  in  case  it  should 
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prore  to  be  the  right,  which  they  asserted  ud- 
aer  it  in  the  agreement  of  14th  October,  1845, 
cao  ooiy  be  viewed  by  us  as  a  relinquishment 
of  a  very  doubtful  claim  to  make  the  patent 
bone  8hoe,to  the  exclusive  claim  made  by  Bur- 
den, to  nuke  them  under  his  patent,  which 
formed  an  inducement  with  the  latter  to  enter 
816*]  into  the  release  contained  *in  that 
BgreenwnL  As  to  the  circumstance  out  of 
ibe  ^reement  upon  which  the  defendants 
Mate  formed  in  fact  theconsideration.  It  is  only 
tiecessary  to  say,  it  sufficiently  appears  that 
the  undivided  half  of  the  dock,  which  they 
bought  from  the  appellants,  was  fully  worth 
the  sum  paid  for  it  when  the  purchase  was 
jwda,  ana,  therefore,  the  price  given  cannot  be 
a  coQsideration  for  anything  else. 

We  have  SO  far  construed  the  agreement 
from  what  is  expressed  in  it,  in  connection  with 
tlie  claims  made  by  the  parties  in  the  suit  which 
Burden  agreed  to  discontinue.  There  are  other 
reuoDs  which  would  bring  us  to  the  same  coa- 
cluBtmi. 

Though  no  form  has  been  prescribed,  either 
for  aslgnmenls  of  patents  or  for  licenses  to 
use  them,  we  have  judicial  decisions  concerning 
both  which  are  to  determine  what  language 
will  tnake  either,  and  how  they  are  to  m  dis- 
tinguislied  from  each  other.  The  clause  of  the 
agreement  from  which  the  defendants  wish  it 
to  be  inferred  that  they  have  the  right  to  use 
Burden's  bending  lever,  gives  nothing  dcfl- 
niiely.  The  claim  made  by  them  in  their  an- 
swer is  uncertain.  It  is  difficult  to  distinguish 
whether  they  mean  to  claim  by  assignment  or 
by  a  license;  and  when  it  was  urged,  in  the 
argument,  that  they  did  so  by  license,  it  was 
equally  uncertain  whether  they  did  so  upon  a 
claim  which  they  might  assi^  or  use  for  othcrq 
who  might  become  owners  in  their  factory,  or 
which  they  could  only  personally  use  without 
being  transmissible  by  them  to  others.  The 
difference  is  well  understood.  A  mere  liceose 
u>  a  party,  without  having  his  assigns  or  equiv- 
alent words  to  them,  showing  that  it  was  meant 
to  be  aasiguable,  is  only  the  ^nt  of  a  personal 
power  to  the  licensees,  and  is  not  transferable 
bybim  to  another.  (Curtis  on  Patents,  sec. 
IW;  i  Story,  5%\  554.)  It  is  true  that,  in  the 
argument,  the  claim  was  for  a  license  to  use 
Burden's  bending  lever;  but  to  what  extent,  or 
wbere,  or  for  what  time,  was  not  said;  nor  can 
it  be  collected  from  their  answer.  Huch  un- 
certainties we  f^not  affirm  of  an  agreement 
which  definitely  states  what  they  may  do. 
Further,  we  cannot  adopt  the  construction  of 
tbe  agreement  contended  for  by  tlie  defend- 
uiLs,  because  they  gave  no  such  consideration 
for  such  an  interest  in  Burden's  patent.  We 
do  not  aay  an  inadequate  one.  but  no  consider- 
»Uon.  We  can  find  none  in  the  agreement,  nor 
any  in  what  is  said  in  their  answer  to  have  been 
a  consideration.  It  has  already  been  shown, 
Unt  the  dock  bought  by  them  from  the  appel- 
luis  could  not  have  been  any  part  of  a  con- 
siiieralion,  because  the  proofs  iu  the  cause  show 
Ibat  their  use  of  it  is  a  conveuivnce  in  their 
txuinejs,  and  that  the  interest  which  they  ac- 
qiured  in  that  property  was  fully  worth  the 
price  ^vcn  by  them  for  it.  In  addition  to 
what  has  already  been  said  concerning  the 
817*]  *relinquiuiment  of  the  huraeshue  man- 
ufaciiue,  or  tiiat  Burden  might  manufacture 
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them,  and  that  they  would  not,  we  cannot  see 
how  that,  as  a  part  of  the  agreement,  can  be 
made  by  any  implication  to  mean  more  than 
this:  that  it  was  a  surrender  to  the  exclusive 
claim  of  Burden  to  make  them.of  a  very  equivo- 
cal right  upon  their  part  to  doso,for  thedlscoQ- 
tinuance  oi  the  pending  suit,  for  the  allowance 
to  them  to  make  brad-headed  spike,  which  it 
was  the  purpose  of  the  suit  to  prevent,  and  for 
the  releases,  mutually  given  ag^nst  any  future 
claim  for  the  past  violations  of  the  patent  rights 
claimed  by  them  in  their  pleadings.  We  think, 
from  the  agreement,  that  such  was  the  inten- 
tion of  the  parties  to  it,  notwithstanding  the 
declajntion  of  the  defendants  that  it  was  other- 
wise. We  do  so,  because  there  is  no  proof  of  it 
in  the  cose,  and  because  it  is  not  permitted  to 
a  party  to  control  a  written  agreement  by  parol 
testimony  of  declarations  or  conversation,  at 
the  time  it  was  completed  or  before,  which 
would  contradict,  add  to,  or  alter  the  written 
agreement,  either  in  tbe  case  of  a  latent  or  pat- 
ent ambiguity,  though  in  either,  collateral  facts, 
and  the  circumstances  in  which  the  parties 
were  placed  when  the-  agreement  was  made, 
may  be  given  in  evidence.  In  the  first  case,  to 
ascertain  something  extrinsic  or  matter  out  of 
tbe  instrument  where  there  Is  no  ambiguity 
from  the  languageof  it;  and  in  the  other  when, 
from  defective  terms,  the  intention  of  the  par- 
ties may  not  bo  collected  from  them.  In  this 
agreement,  we  can  see  no  such  ambiguity  of 
expression  to  make  it  doubtful,  or  anytnlDg  ex- 
trinsic connected  with  it  to  make  it  uncertain. 

The  proofs  in  this  case  disclose.that  Burden's 
bending  lever  is  a  valuable  invention.  So  much 
so,  that  the  appellants  gave  to  him  for  the  as- 
^gnment  of  it,  with  its  Improvements,  and  for 
the  assignment  of  the  horseshoe  patent,  thirty 
per  cent,  upon  the  net  ^ins  of  the  manufact- 
ure of  both,  with  a  like  interest  in  the  value  of 
all  the  machinery  of  both  which  might  be  on 
hand  when  the  contract  shall  be  at  an  end — 
and  with  the  same  interest  in  all  the  real  estate, 
the  additions  and  improvements  of  it,  which 
Khali  be  bought  and  made  out  of  the  earnings 
of  the  assigned  machinery,  with  this  further 
stipulation  upon  the  part  of  the  appellant,  that 
his  interest,  as  they  have  been  stated,  should 
commence  six  months  before  the  date  of  his  as- 
signments. With  such  advantages,  it  cannot 
be  supposed  that  it  was  umierstood  by  the  par- 
ties to  the  agreement  of  14th  October,  1045. 
that  Burden  meant  to  put  a  rival  establishment 
in  possession  of  an  interest  In  his  patent  equal 
to  that  of  the  appellants,  for  making  brad- 
headed  spike,  and  that  for  nothing. 

Before  concluding,  we  will  remark,  that 
there  is  no  proof  in  the  cause  to  maintain  the 
averment  in  the  answer  of  the  defendants,  that 
*lhey  used  the  bending  lever  of  Burden  [*2 1 8 
with  his  knowledge  and  that  of  the  appellants, 
from  the  date  of  the  agreement  until  the  suit 
was  brought,  without  auy  objection  or  com- 
plaint from  either  of  ihem. 

In  every  point  of  view  which  we  can  take  of 
this  ca5:e,  we  think  that  the  defendants  have  in- 
fringetl  the  patent  for  making  hook  or  brad- 
headed  spike  with  Burden's  bending  lever.  We 
shall  direct  the  decree  of  the  court  l>eIow  to  be 
reversed,  and  shall  order  a  perpetual  injunction 
to  enjoiu  the  defendants  fi-oin  using  tlie  mu- 
chiue  with  Burden's  bending  lever  in  the 
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toanufacture  of  brad-headed  spike,  and  shall 
remand  (he  case  to  the  court  below,  with  di- 
rections for  HD  account  to  be  taken  as  U  prayed 
for  by  the  appellants. 

Mr.  Chief  Jtuivse  Tanejr  and  Mr.  Ju^iee 
Nelaom  disBented. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  Iran- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York,  and  was  argued  by  couusel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be.  and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  in- 
structions to  enjoin  the  defendants  perpetually 
from  using  the  improved  machinery  with  the 
bendmg  lever  for  making  hook  and  brad- 
headed  spikes,  patented  to  Henry  Burden,  the 
2d  Sicptembcr,  1840;  and  assigned  to  the  com- 
plainant as  set  forth  in  complataant's  bill,  and 
to  enter  a  decree  in  favor  of  the  coraplainants, 
for  the  use  and  profits  thereof, upon  an  account 
to  be  stated  by  a  master,  under  the  direction  of 
the  said  Circuit  Court,  as  is  prayed  for  by  the 
complainant,  and  for  such  further  proceedings 
to  be  had  therein,  in  conformity  to  the  opinion 
of  this  court,  as  to  law  and  justice  may  apper- 
tain. 

Kev'B— 1  Blatchf..  468. 

Cited-16  How,.  4M ;  IB  Blatohf..  SB. 


HORACE  C.  8IL8BY,  WASHBURN  RACE, 
ABEL  DOWNti,  HENRY  HERRION,  and 
CHARLES  D.  THOMPSON, 

V. 

ELISHA  POOTE. 

SiekiUM  of  juror — toithdrawal  arid  replacement 
during  tritU — Shroneaus  reason  for  a  correct 
r^/ecHon  of  evidence  not  ground  for  reotfu*— 
Patent  for  combination,  gvffidxney  of  vpeeifieor 
tiom — Reference  to  dictionary  without  apeeify- 
inff  place  not  sufficient  notice  of  special  matter. 


ITpOD  a  trial  In  Now  York,  a  Juror  became  111, 
and  was  ilischarved  t>eforeRny  evidence  was  riven, 
snd  l>erort^  the  plaintiffs'  counsel  bad  ooncluifed  bto 
openlDtr  address.  Th4>  court  ordered  another  lunir 
to  t>e  sworn,  and  proceeded  with  (be  trial.  Tbe  de- 
fendant cannot  object  to. this.  It  is  theoracilce  In 
New  Torb,  and  tbe  Circuit  Court  bud  a  right  to  lol- 
low  It. 

*Tbe  oourt  having  erroneously  refused  to  [*Slt 
allow  the  plaintiff  to  offer  a  paper  in  evidence  sh  k 
disclaimer  of  part  of  a  patent,  afterwards  refuw^ 
to  allow  the  defendants  to  offer  the  same  paper  Id 
evidence  for  tbe  piirpiiae  of  prejudlciiig theplaint- 
iffs'  rights.  This  last  refusal  was  correct.  The  rea- 
son given  was  erroneous,  but  this  Is  not  a  auffldcDt 
cause  for  reversing  the  Judgment. 

The  courts  of  the  Unitea  States  have  not  the 
power  to  order  a  nonsuit  sgainst  the  wishes  of  tbe 
plaintiff. 

Under  a  notice  given  by  the  defendant,  that  the 
Invention  claimed  by  the  plaintiff  was  described 
in  Ure's  Dictionary  of  Art«,  Hooufactures  and 
Mines,  and  bad  been  used  by  Andrew  Ure.  of  Loo- 
don,  It  was  not  competent  to  give  in  evidence  » 
very  large  book.  The  place  in  the  book  should 
bavo  been  sped  fled. 

Nor,  under  the  notice,  was  the  book  competeat 
evidence,  that  Andrew  tJl-e.  of  London,  had  n  prior 
knowledge  of  the  thing  patented.  Tbe  notice  doo 
not  state  the  place  where  the  ^ame  was  u.sed. 

One  of  tbe  spuclfloatJnns  of  the  patent  t>elng  for 
a  combination  of  certain  parts  of  mcchatilsm  nec- 
essary to  produce  the  desired  result,  it  was  pro  iter 
for  the  court  to  Instruct  the  Jury  that  the  deti'nd- 
anbj  had  not  Infringed  the  patent,  unless  they  bad 
used  all  the  parts  embraced  In  the  plaintiffs'  coin- 
bination ;  and  the  jury  were  to  find  what  th'we 
parts  were,  and  whether  the  defendants  hod  used 
them. 

When  a  claim  does  not  point  out  and  d(«limale 
the  particular  elements  which  compose  a  oomhlns- 
tion,  but  only  declares,  as  it  properly  may,  thus  the 
combination  is  made  up  of  so  much  of  tbe  described 
machinery  as  effects  a  parltcular  result,  It  isa  ques- 
tion of  fact  which  of  the  described  parts  are  essen- 
tial tn  produce  that  result;  and  to  this  cziMit.  not 
the  construction  of  the  claim,  strictly  spcaklDr. 
but  the  application  of  the  claim,  should  be  left  to 
tbe  Jury. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  SUtn 
for  the  Northern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  tbe 
court. 

It  was  argued  by  Mr.  Seward  for  tbe  plaint- 
iffs in  error,  and  by  Mr.  Foote,  in  proper  pa> 
son,  for  the  defendant  in  error. 

Mr.  JuOiee  CiutUi  delivered  the  opinion  of 

the  court: 

This  is  an  action  on  the  case  for  the  viola- 
tion ol  a  patent  right  granted  to  the  defendant 


Note.— Decision  in  this  case  examined  and  ez- 
plaliied  by  Judge  Grlw,  diBsentlng,  Id  Sllsbr  v. 
Foote,  20  HOW.,  9% 

Juru;  nf  what  numi»er;  yrwAUx  in  regard  to;  iU- 
nass  iiT  inmniiy  of  oite;  (nlrte«tt  or  eltven  Jurora; 
vrrfMigpentm  gervingaejuiorbtf  mittake. 

A  petit  Jury  must  be  composed  of  twelve  men, 
according  to  tbe  meaning  of  the  term  Id  the  com- 
mon law.  United  States  v.  Insurgents  of  Pennnyl- 
vanla,  2  Dull.,  Sij;  Bonaparte  v.  Camden  and  Am- 
boy  U.  U.  Co.,  Buldw.,  a»;  6Mctc.,  Mas!<.,  331;  4 
Ohio  St..  177;  2  Wise,  2J;  3  Wise,  219;  Conger  v. 
Hudson  Hiver  K.  K.  Co.,  12  N.  Y.,  2  Kern,  190; 
Wynebanier  v.  People,  13  N.  Y.,  437 ;  De  Liolme  on 
Const.,  121,  m,  2G0:  8  Bl.  Com.,  368,  365.375,376;  S 
Hale's  Hist.  Com.  li.,  137,  141,  149,  lAO;  IKeave's 
Hist.  Eng.L.,83-«5;  Dowling  v.  The  State,  5 Sm.  & 
Marsb.,  m. 

Before  a  Jury  Is  made  up  Incompetent  Jurors 
who  have  been  summoned  and  sworn  may  be  dis-  : 
charged,  and  othei^  summoned  In  their  places.  [ 
Unlt«Hl  States  v.  Dickinson,  Hempst.,  1. 

A  Juror  who  has  a  cause  at  Issue  wblcb  he  ex-  ! 
pcots  will  be  tried  at  tbe  same  term  will  be  dls- 1 
ohatved.  and  If  not  dlscbarved  may  be  ohaUraged.  i 
Claggett's  rate,  S  Granoh  C.  0,,  M7.  | 


After  tbo  counsel  bad  commenced  to  open  the 
eause,  but  Iwfore  evidence  bad  tM'en  olItir«d.  t 
Juror  fell  ill  and  was  disobarged.  Tboreupon,  no 
objection  twlng  made,  tho  court  ordert-d  anotber 
Jui-or  t*>  hto  summoned  and  Hworn.  and  the  trial 
then  proceeded :  Hold,  that  there  was  no  error  in 
this.  Young  V.  Marine  Ins.  Co.  of  Alexandria.  I 
Crancb  C.  C,  506.  This  agrees  with  the  doctrUie  uf 
the  above  case  of  Sllaby  v.  Koote. 

Bven  on  a  trial  for  a  capital  offense,  a  Jury  mar 
be  discharged,  on  account  of  the  Insanity  of  ooe 
of  the  jurors,  without  the  consent  of  tho  priwow 
or  bl.q  counsel.  Such  a  discbarge  is  InthedtKre- 
tlon  of  tbe  court,  and  cannot  form  tbo  subject  ot* 
plea  In  bar  to  further  trial  of  the  prisoner.  UQit«i 
States  V.  Haskeil,  4  Wash.  C.  C,  4U3  ;  S  Wh«;l.  Cr. 
Can.,  101. 

If  one  of  the  Jurors  be  sick  so  that  he  eanont  de- 
lil>erate.  and  a  verdict  be  taken.  It  is  the  vcnlict  ot 
the  other  eleven,  and  will  be  set  aside.  Den  v. 
Baldwin.  2  Ponn.,  4115. 

It  haslx«ii  held  that  the  legal  nunitxr  of  Juhm:* 
cannot  be  dixoensed  with  even  by  consent,  aod  a 
cause  cannot  bo  tried  by  eleven  Juror?.  .Mtiten  v. 
Smock,  2  Pena..  (tU ;  Briaut  v.  KusscU.  1  Peuu.* 
14S. 

If  a  Juror  already  sworn  be  ezoused  forslekaM 
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SiLBBT  BT  AL.  T.  FoOTK, 


ID  error  on  the  2dth  day  of  Hay,  1842,  for  "  a 
new  and  useful  improvemeut  id  regulating  the 
draft  of  stoves. "  On  the  trial  in  the  Circuit 
Court  for  the  Northern  District  of  New  York, 
the  defendants  took  exceptions  to  the  rulings 
of  tlie  INstrict  Judge,  who  prerided  at  the  trial, 
ud  hare  brought  the  case  here  by  a  writ  of. 
error. 

The  first  exception  shows  the  following  facts : 
After  the  counsel  for  the  plaintiff  had  begun 
lib  opening  address  to  the  jury,  a  juror  became 
ill  applied  to  the  court  to  be  discharged,  and 
was  disctuu^ed  from  the  panel  on  account  of 
physical  inability  to  sit  on  the  residue  of  the 
trial.  Thereupon  the  court  ordered  another 
iuror  to  be  drawn  and  sworn,  and  the  panel 
being  thus  full,  the  trial  proceeded,  and  the 
plaintiffs'  counsel  concluded  his  address.  The 
plaintiff  assented  to  thia  proceeding;  the  defend- 
ant objected,  and  ex<xpied  to  the  order  of  the 
court. 

We  think  it  was  not  erroneous  for  the  pre- 
siding judge  to  treat  the  physical  inability  of 
tbe  juror  as  simply  creating  a  vacancy  on  the 
panel,  and  proceeding  to  tilt  it  in  the  usual 
32(>*]  way  by  having  *a  twelfth  juror  drawn 
and  sworn.   We  understand  it  to  have  been 

'  the  practice  of  the  courts  of  the  State  of  New 
York  BO  to  treat  auch  a  withdrawal  of  a  juror, 
wh^  the  presiding  judge  in  his  discretion  has 
thought  proper  to  do  so,  and  under  tbe  Act  of 
July  iXi,  ls40  (5  Stat,  at  Large,  894),  the  Cir- 
cnirCourt  might  properly  conform  to  that  prac- 
tice. Of  course  it  must  be  confined  to  cases 
lilce  the  prettent,  in  which  it  is  apparent  the 
party  objecting  received  no  injury.  The  de- 
feoihiDt  cannot  be  supposed  to  have  been  prej- 
udiced by  the  fulure  of  tbe  twelfth  jun»-  to 

'  bear  a  part  of  tbe  opening  argument  for  the 
pluntiS,  no  evidence  having  bcisn  given,  and 
he  did  not  make  known  to  iLecourt  that  he  de- 
^red  to  attempt  to  exercise  any  right  of  chal- 
lenge of  the  other  eleven  jurors,  to  which  he 
might  have  been  restored  if  any  cause  existed, 
and  tbe  panel  had  been  treated  as  broken  up. 
{Bex  v.  Edwards,  4  Taunt.,  809:  Oreen  v.  Nor- 
tiKe,  3Uill,  S.  C..2Q2.)  In  such  a  case  we 
think  it  rested  in  the  discretion  of  the  court 
whether  the  withdrawal  of  a  juror  should  be 
treated  simply  as  occasioning  a  vacancy  on  a 
still  existing  panel,  or  as  breaking  up  the  panel 


before  the  trial  Is  begun,  the  court  may  select  a 
nev  one,  and  ttio  trial  may  proi-eed.  Punnell  v. 
»ute,29Ueo.,  eSl. 

At  any  time  before  evidence  Is  given  to  tbe  Jury, 
the  court  may,  of  Ite  own  moUoD,  remove  a  juror 
lQcoiiipet«nt  from  partfalfty.  Ouire  v.  Stato.  37 
MiiB.,8Georsre.  3U8. 

I'eDdiiiir  the  seliKitloD  of  the  Jury,  and  t>efore  the 
jurors  bad  beca  ebarged  wltb  the  trial  of  tba  pris- 
oner, two  oftDem  were  discharged  by  tbe  court, 
*Uii  the  consent  of  tbe  Attoruey-Crcaeral  and  the 
priBooer.  In  this  there  was  hold  lo  be  no  error. 
Nolen  V.  State,  a  Head.  Tean., 

Ad  o^reemeut  for  trial  wltb  ajuryof  less  than 
twelve,  iQ  atrial  I'or  misdenieaiior.  Is  valid,  and  a 
JudtrmeDt  on  tbe  verdict  Is  uoi  errurleoua,  Murpby 
v.Cummonnrealtb,  t  Met.  Ky.,3'k>. 

Where  it  was  discovered  during  the  examination 
otthe  tlrgt  vritiie?«.  that  there  were  thirteen  Jurors 
in  tbe  box,  and  the  eourt  disebarged  them,  and 
drtw  another  Jury,  and  tried  the  cause  by  It:  Held, 
rFgukr.  Muirheadv.  Evans:!:  L.  M.  &  P.,  204:  tt 
EliA.,44T:  15Jur..3^;  At  L/ J.  Excb.,  211. 

Where  ouc,  not  summoned,  answered  by  mistake 
totbenaineof  »  Juryman  fUiuniuued,  and  served 
IB  bto  stead,  aud  defemlaDt  ulijeeted  tu  taking  tbe 
▼mliet  which  they  gave  for  p^Uff:  iiald,ftmli- 
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altogether,  and  it  being  a  matter  of  discretion, 
no  error  could  be  assigned  upon  it,even  if  there 
were  reaaonto  believe,  what  in  this  case  there 
is  not,  tlut  the  dtacretion  was  not  wisely  exer- 
cised. 

The  next  exception  was  to  the  refusal  of  the 
judge  to  allow  the  defendant  to  put  in  evidence 
to  the  jury  an  indorsement  on  the  original  let- 
ters patent.  The  plaintiff  had  previously  of- 
fered in  evidence  a  duly  certified  copy  of  the 
following  disclaimer: 

To  the  Commissioner  of  Patents,  the  petition 
of  Elisha  Foote,  of  Seneca  Falls,  in  the 
County  of  Seneca,  and  Stale  of  New  York, 
respectfully  represents: 
That  your  petitioner  obtained  letters  patent 
of  the  tfoited  States  for  an  improvement  in 
regulating  the  draft  of  stoves,  which  letters 
patent  are  dated  on  the  36th  day  of  May,  1843. 
That  he  has  reason  to  believe  that,  through  in- 
advertence and  mistake  the  claim  made  in  tbe 
specification  of  said  letters  patent,  in  the  fol- 
lowing words,  to  wit:  "What  I  claim  as  my 
invention  and  desire  to  secure  by  letters  patent, 
is  the  application  of  the  expansive  and  con- 
tracting power  of  a  metallic  rod,  by  different 
degrees  of  heat,  to  open  and  close  a  djtmper 
which  governs  the  admission  of  air  inio  a  stove, 
or  other  structure  in  which  it  may  be  used,  b^ 
which  ft  more  perfect  control  over  the  heat  is 
obtained  than  can  be  by  a  damper  in  the  fiue," 
is  too  broad,  including  that  of  which  your  pe- 
titioner was  not  the  first  inventor. 

Tour  petitfoner,  therefore,  hereby  enters  his 
disclaimer  to  so  much  of  said  claim  as  extends 
the  application  of  the  expansive  and  contract- 
ing power  of  a  metallic  rod,  by  different  de- 
grees of  *heat,  to  any  other  use  or  pur-  [*221 
pose  than  that  of  regulating  the  heat  of  a  slove. 
in  which  such  rod  snail  be  acted  upon  directly 
by  the  heat  of  the  stove  or  the  lire  which  it 
contains;  such  disclaimer  is  to  operate  to  the 
extent  of  tbe  interest  in  said  letters  patent 
vested  in  your  petitioner,  who  has  paid  ten  dol- 
lars into  the  Treasury  of  the  Unitcil  Slates, 
agreeably  to  the  Act  of  Congress  in  that  case 
made  and  provided.  ISlisha  Fodtb. 

Witnesses— Morris  Newton,  Edwin  L.  Bai- 
link. 

The  defendants  objected  upon  the  ground 
that  the  instrument  did  not  state  "the  extent 


trial.  Doed.  Ashbumham  v.  Michael. MQ.  B.,3£0; 
1SJur.,617i  SOL-J.Q.  B.,inA:  Devey  v.  Uobson,  ft 
Taunt.,  400:  Willes,  488:  Kussel  v.  Bull,  Barnes, 

It  Is  In  the  discretion  of  tbe  court  to  grant  a  new 
trial  where  one  not  impaneled  or  sworn  has 
served  by  mistAke  upon  the  Jury.  Amherst  v.  Had- 
ley,  1  Pick.,  as ;  Uowland  v.  Gilford,  1  Pick.,  ti,  n.; 
Wells  v.  Cooper,  30  L.  T.,  N.  8.,  721 ;  Hardcnburgh 
v.  Crary,  15  How.  Pr.,  307  :  Hill  v.  Yates,  12  East, 
SJI ;  Palmouth  v.  Hoberis.  1  Uowl.  N.  S..  t«». 

If  one  of  the  Jury  happens  to  be  t^keu  suddenly 
111,  so  OS  to  be  Incapable  of  remaliilii(r  until  the 
verdict  is  agreed  on,  the  court  may  discharge  thai 
Jury  and  charge  another  with  the  cause.  Ann 
tfealbert'a  case.  Leach,  7(16;  Uex  v.  Edwardit,  4 
Taunt.,  W9;  3Camp.,%7. 

One  of  tbe  Jury,  after  he  had  been  sworn,  and 
had  heard  purt  uf  the  evidenee,  tell  eick,  and  an- 
other was  sworn  In  his  place  by  ooosent  of  both 

Pitrtles:  It  was  held  a  good  verdict.  5  Bac.  Abr.,  Sfi!: 
aim.,  411. 

A  cause  cannot  t>e  tried  by  eleven  Jurors.  1 
Penning.  146;  2  Penning.  mi,946. 

A  juOvmeiit  was  reversed,  when  the  ease  had 
been  trl^  by  thirteen  Jurors.  Whlteburst  v.  Itavla, 
SHa]rw..ll& 
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of  his  interest  in  such  patent."  (5  Stat,  at 
Lnrge,  198,  sec.  7.),  The  court  sustained  the 
objection,  and  refused  to  permib  (he  instru- 
ment to  be  read  by  tlie  plaintiff  as  a  disclaimer. 
At  a  subsequent  stage  of  the  trial  the  defend- 
ant offered  to  read  to  the  jury  a  copy  of  this 
iDStniment  indorsed  on  the  original  letters  pat- 
ent, not  as  a  disclaimer  under  the  Act  of  Con- 
grefs  above  referred  to,  but  as  a  confession  by 
the  plaintiff  that  he  was  not  the  original  and 
flrst  inventor  of  <  a  part  of  the  thing  patented. 
The  plaiatlS  objected,  because  the  indorttemeot 
OD  the  letters  patent  was  not  in  his  bandwrit- 
ing,  nor  signed  by  biro,  and  the  defendants 
had  already  caused  a  duly  certified  copy  of  the 
same  instrument  to  be  rejected.  The  court 
sustained  the  objection.  - 

We  are  of  opinion  the  court  erred  in  not  al- 
lowing the  plaintiff  to  put  this  instrument  in 
evidence  as  a  disclaimer,  under  the  7th  section 
of  the  Act  of  March  8, 1887.  (5  Stat,  at  Large, 
193.)  This  section  authorizes  not  only  the  pat- 
entee, but  his  executors,  administrators  and 
assigns,  whether  of  the  whole  or  of  a  sectional 
intercut  in  the  patent,  to  make  disclaimer, 
"stating  therein  the  extent  of  his  interest  in 
such  patent."  This  instrument  states  that  the 
plaintiff  was  himself  the  patentee,  and  having 
thus^own  a  grant  to  himself  of  the  whole  in- 
terest, it  is  siKnt  respecting  a  transfer  of  any 
part  of  it.  The  fur  implication  is  that  he  still 
owiu  the  whole;  and  this  implication  is  suffi- 
cient without  an  express  declaration  that  he 
had  parted  with  no  interest.  It:  has  been  ar- 
gued that  the  words  "such  disclaimer  is  to 
operate  to  the  extent  of  the  interest  vested  in 
your  petitioner,"  imply  that  he  had  not  the 
whole  title.  Hut  the  interest  previously  de- 
scribe as  vested  in  him  was  the  entire  title  as 
patentee,  and  this  reference  to  that  interest, 
accompanied  by  a  declaration  that  the  dis- 
claimer was  intended  to  operate  upon  it  to  its 
whole  extent,  strengthens,  rather  than  weak- 
ens the  implication  that  he  owned  the  whole 
patent.  This  being  so,  it  follows,  that  when 
the  defendants  offered  to  put  a  copy  of  the  in- 
strument in  evidence,  not  as  a  disclidmer.  but 
as  a  confession  of  the  defendant,  to  prejudice 
liis  rights,  it  was  properly  rejected.  It  is  true 
the  rejection  of  the  evidence  was  placed  on  a 
i2i£2*J  different  Aground  by  the  judge  below. 
But  if  the  defendants  were  not  deprived  of  any 
right  by  the  rejection  of  the  evidence,  it  is  not 
cause  for  reversing  the  judgment  that  an  errone- 
ous reason  was  given  for  rejecting  It;  and  they 
were  not  deprived  of  any  right,  if  the  paper 
was  not  legal  evidence  upon  the  particular 
point  for  which  alone  it  was  offered,  or  if  its 
reception,  accompanied  by  proper  instructions 
to  the  jury  concerning  its  legal  effect,  must 
necessarily  have  assisted  the  oppodte  party. 

The  next  exception  is  to  the  ref  uml  of  the 
judge  to  order  a  nonsuit.  But,  as  it  has  been 
repeatedly  decided  that  the  courts  of  the  United 
Slates  have  no  power  to  order  a  peremptory 
nonsuit,  against  the  will  of  the  plaintiff,  it  is 
not  necessary  to  examine  the  grounds  of  the 
niolion.  (Ihfi  v.  Grymea  et  al.,  1  Pet.,  469; 
D'  Wblfv.  Uabaud  et  al.,  \  Pet.,  476;  Crane  v. 
Morria  et  at.,  6  Pet.,  698.) 

In  the  course  of  the  trial,  the  defendants  of- 
fered to  put  in  evidence  two  articles  conlainetl 
in  Ure's  l>lctioiuuy  of  Arts,  Manufactures  uid 
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Mines,  to  prove  that  the  patent  declared  on  tis 
not  valid.  The  plaintiff  objected,  and  the  evi- 
dence wdts  excluded.  It  is  incumbent  on  the 
defendants  to  show  their  right  to  introduce  this 
evidence.  To  do  so,  they  rely  on  the  flfteeDlk 
section  of  the  Act  of  July  4tb.  lB8fi.  (5  SUL  at 
Large,  123.)  This  section  enables  the  defend-  ; 
ant,  in  any  action  on  the  case  founded  on  let- 
ters patent,  to  give  in  evidence,  under  the  gen- 
eral issue,  any  special  matter  of  which  notice 
in  writing  may  have  been  given  to  the  plaintiff,  | 
or  his  attorney,  thirty  days  before  the  trial, 
tending  to  prove,  among  other  things,  that  ibe 
patentee  was  not  the  original  and  first  Inventor 
of  the  thing  patented,  or  of  some  substantial 
and  material  part  thereof  claimed  as  new.  or 
that  it  had  been  described  in  some  public  work 
anterior  to  the  supposed  discovery  thereof  by 
the  patentee;  and  whenever  the  defendant  re- 
lies, in  his  defense,  on  the  fact  of  a  previoiu 
invention,  knowledge,  or  use  of  the  thing  pat- 
ented, he  is  requir^  to  state,  in  his  notice  (tf 
special  matter,  the  names  and  places  of  resi- 
dence of  those  whom  he  intends  to  prove  pos- 
sessed a  prior  knowledge  of  the  thing,  and 
where  the  same  had  been  used.  The  notice 
given  in  this  case  was  as  follows: 

' '  The  patentee  was  not  the  original  and  first  in- 
ventOT  or  discoverer  of  a  substantial  and  material 
part  thereof,  claimed  as  new.  That  it  had  been 
described  in  a  public  work,  called  *  Ure's  Dic- 
tionary of  Arts,  Manufactures  and  Mines,"  an- 
terior to  the  supposed  invention  thereof  by  the 
patentee;  and  also,  bad  been  in  public  use  and 
known  before  that  time,  and  used  by  Andrew 
Urc,  of  London;  the  hiie  M.  Bonnenuir,  of 
Paris,  and  (Jeorge  H.  McClary,  of  Seneca 
Falls,  Hew  York.^' 

Ure's  Dictionary  contains  upwards  of  tliir- 
teen  hundred  pages,  *and  the  articles  [*223 
which  the  defendants  offered  to  rtad  were  en- 
titled "Thermoslad"  and  ''Heat  Regulator." 
The  first  question  is,  whether  this  was  a  suffi- 
cient notice  of  the  special  matter,  tending  to 
prove  that  the  thing  patented,  or  some  substan- 
tial part  thereof,  claimed  as  new,  had  been  de- 
scribed in  a  printed  publication.  We  are  of 
opinion  It  was  not.  The  act  does  not  attempt 
to  prescribe  the  particulars  which  such  s  no- 
tice shall  contain.  It  simply  requires  notice. 
But  the  least  effect  which  can  be  allowed  to 
this  requirement.  Is  that  the  notice  should  beio 
full  and  particular  as  ;%a8onab1y  to  answer  tfae 
end  In  view.  This  end  was  not  merely  tn  put 
the  patentee  on  inquiry,  but  to  relieve  bim 
from  the  necessity  of  making  useless  inquiries 
and  researches,  and  enable  him  to  fix  wlLh  pre- 
cision upon  what  is  relied  on  by  the  defend- 
auls,  aod  to  prepare  himself  to  meet  it  at  tbe 
trial.  This  highly  salutary  object  should  be 
kept  In  view,  and  a  conesponaing  disckanre 
exacted  from  the  defend^t  of  all  those  ptrti^ 
ulars  which  he  must  be  presumed  to  know, 
and  which  he  may  safely  be  required  to  state, 
without  exposing  bim  to  any  risiE  of  losiofc  bii 
rights,  lieas  than  this  would  not  be  reasona- 
bte  notice,  aod,  therefore,  would  not  be  sacb  a 
notice  as  the  act  must  be  presumed  to  have  la 
tended. 

Now,  we  do  not  perceive  that  the  defeodantt 
would  be  exposed  to  the  risk  of  losing  any 
ri^t,  by  requiring  them  to  indicate,  io  tiKir 
notice,  what  particular  UiingH,  described  in  Uis 
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prini*^  piihlicatioD.  they  intended  to  aver  were 
bulHiiniiitliy  Die  futme  as  the  thing  patented, 
Tbts  tbey  mi^ht  have  done,  cither  by  reference 
lo  pages  or  titles,  and  perhaps  in  other  ways, 
ftn  the  particular  manner  in  which  the  things 
refenred  to  are  to  be  identified,  must  depend 
mwdi  upon  The  contentB  of  the  volume,  and 
■heir  arran^ment.  It  has  been  urged  that  a 
deffodani  may  not  bavt;  access  lo  the  book  in 
wiwo  for  the  notice.  But  it  must  be  remem- 
bered that,  some  considerable  time  before  it  is 
Decessary  to  give  such  a  notice,  the  defendant 
has  begun  to  u^  the  thing  patented,  which. 
pwaa  fade,  he  has  no  right  to  use.  and  it 
would  seem  to  be  do  injustice,  or  hardship,  to 
expect  him.  before  he  bejrins  to  infringe,  to  as- 
cenain  that  the  patentees^  title  is  not  valid,  and 
if  its  invalidity  depends  on  what  is  in  a  public 
work,  tliat  he  should  inform  himself  what  that 
work  contains,  and.  consequently,  how  to  re- 
fer to  it.  We  do  not  think  it  necessary  so  to 
cooHrue  this  Act.  designed  for  the  benefit  of 
patenteps.  as  to  enable  the  defendant  to  do, 
what  we  fear  is  too  ofleo  done,  to  infringe  first, 
tad  look  for  defenses  afterwards. 

Nor  does  a  notice,  that  somewhere,  in  a  vol- 
Dme  of  thirteen  hundred  pages,  there  is  some- 
itaing  which  tends  to  prove  that  the  thing  pat- 
pDled,  nr  some  substantial  aud  material  part 
2S4*1  thereof  'claimed  as  new,  had  been  do- 
scribed  thereis,  relieve  the  patentee  from  the 
oecesHty  of  making  fruitless  researches,  or  en- 
liAt  him  to  fix  with  reasonable  certainW  on 
whit  he  must  encounter  at  the  trial.  Upon 
this  ground,  therefore,  the  exception  cannot  be 
supported. 

But,  it  is  further  ur^  that  the  book  ought 
to  hare  been  admitted  as  evidence;  that  Andrew 
I're.  of  London,  had  a  prior  knowledge  of  the 
thiog  patented.  This  view  cannot  be  sustain- 
ed. For,  although  the  name  of  Andrew  Ure, 
of  Loudon,  is  contained  in  the  notice  of  per- 
sons who  are  alleged  to  have  had  this  prior 
knowledge,  yet  the  defendants  have  not  brought 
ibemselves  within  the  Act  of  Congress,  because 
the  notice  does  not  state  "  where  the  same  was 
med."  by  Andrew  Ure.  Besides,  inasmuch  as 
the  Same  section  of  the  statute  provides  that  a 
prior  inveutioQ  in  a  foreign  country  shall  not 
tToid  a  patent,  otherwise  valid,  unless  the  for- 
eign invention  had  been  described  in  a  printed 
pablication,  the  defendants  are  thrown  back 
upMt  that  chiuse  of  the  Act  which  provides  for 
that  defense,  arising  from  a  printed  publica- 
tion, which  has  already  been  con^derea. 

The  next  exception  was  lo  the  charge  of  the 
prending  Judge  to  the  jury.  The  defendants 
requested  the  Judge  to  charge  the  jur;y,  3d. 
that  it  was  erroneous  to  consider  as  consiilueni 
parts  of  the  combination  claimed  by  the  plaint- 
iff only  those  points  which  were  requisite  to 
the  operatioQ  of  opening  and  closing  the 
damper:  but  that,  on  the  oootrary,  the  jury 
must  ccHi^er  as  constituent  parts  of  the  com- 
buMiion  all  the  parts  of  the  machine,  as  de- 
uribcd  in  the  specification,  by  which  the  regu- 
lation of  the  heat  of  a  stove,  or  the  other  struct- 
ures, is  effected. 

4.  Tliat  the  index  is  a  constituent -part  of  the 
oomtrination  patented  by  the  plaintiff. 

5.  That  the  detaching  process  of  the  lever  is 
aooostitueat  part  of  the  combinatioD  patented 

the  pUinliff. 
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6.  That  the  pendulum  is  a  constituent  part 
of  the  coniliioation. 

And.  in  this  connection. 

7.  That  if  the  defendants  do  not  use  all  the 
constituent  parts  of  the  combination  patented 
by  the  pifdnlifl,  a  verdict  must  be  rendered  for 
the  defendants. 

As  to  the  2d.'3d.  4tb,  6th.  6th.  and  7lb  of  the 
instructions  prayed  for  by  the  defendants,  the 
judge  charged  the  jury,  that  it  was  true  as  in- 
sisted  by  the  defendants' counsel,  that  tlie  third 
article  of  the  summary  of  the  plaintiff's  speci- 
fication, on  which  alone,  if  at  all,  he  was  en- 
titled to  recover,  was  for  a  combination;  and 
unless  it  appeared  by  the  evidence  that  the  de- 
fendants had  used  all  the  parts  of  the  plaintiff's 
stove  embraced  In  such  combination,  he  waa 
not  entitled  to  recover.  That  the  *cora-  [*225 
binatioo  claimed  in  the  article  in  question  was 
of  such  parts  of  the  mechanism  described  in 
the  specification  as  are  necessary  to  regulate  the 
heat  of  the  stove.  And  unlesa  it  appeared  by 
the  evidence  that  some  parts  of -the  mechanism, 
not  shown  to  have  been  used  by  the  defend- 
ants, were  necessary  to  perform  that  office,  or 
that,  according  to  the  just  construction  of  the 
specification,  such  parts  were  intended  to  be 
claimed  by  the  plaintiff  as  a  part  of  such  com- 
bination, thev  are  not  to  be  considered  as  em- 
braced withm  it.  That  inasmuch  as  by  the 
fourth  article  of  the  pItUntiff's  summary,  he 
made  s  dlstiuct  and  separate  claim  lo  what  had 
been  called  the  detaching  apparatus,  there 
seemed  to  be  good  reason  to  infer  that  it  was 
not  his  intention  to  claim  this  in  the  third  arti- 
cle as  a  part  of  the  combination  therein  men- 
tioned. But  the  judge-  observed,  that  Iheques- 
tion  relative  to  the  extent  of  the  combination, 
had  been  treated  by  the  defendants'  counsel  as 
a  question  of  fact,  and  be  had  no  disposition  to 
withdraw  it  frpm  the  consideration  of  the  jury ; 
and  he  therefore  submitted  it  to  the  jury  to  de- 
cide, from  the  evidence,  whether  the  parts  of 
the  mechanism  described  in  the  specification, 
which  were  not  shown  to  have  been  used  by 
the  defendants,  were  necessary  to  regulate  the 
heat  of  the  atove;  and  instructed  the  jury  that 
if  they  should  so  find,  the  defendants  would 
he  entitled  to  a  verdict.  Aud  the  judge  re 
fused  to  charge  otherwise  in  relation  to  such 
instructions,  or  any  of  them. 

To  this  charge  and  refusal  of  the  judge,  as 
the  3d.  3d.  4lh,  5tb,  6th,  and  7th  of  the  instruc- 
tions prayed  by  the  defendants,  the  defendants' 
counsel  then  and  there  excepted. 

The  substance  of  the  charge  is,  that  the  lory 
were  instructed  by  the  Judge  that  the  third 
claim  in  the  speciflcatioD  was  for  a  combination 
of  such  parts  of  the  described  mechanism  as 
were  necessary  to  regulate  the  heat  of  the  stove; 
that  the  defendants  had  not  infringed  the  pat' 
ent,  unless  they  had  used  all  the  parts  em- 
brwKd  in  the  plaintiff's  combination;  and  he 
left  it  to  the  jury  to  find  what  those  parts  were, 
and  whether  the  defendants  had  used  them. 

We  think  this  instruction  was  correct.  The 
objection  made  to  it  is,  that  the  court  left  to 
the  jury  what  was  matter  of  law.  But  an  ex- 
amination of  this  third  claim,  and  of  the  de- 
fendants' prayers  for  instruction,  will  show 
that  Ae  Judge  left  nothing  but  matter  of  fact 
to  the  jury.  The  ometruction  of  the  claim  was 
undoubtedly  for  tiie  court,   llie  court  rightly 
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coDStnied  it  to  be  a  claim  for  a  combtoatioD  of 
such  of  the  desrribed  parts  as  were  combined 
and  ananged  for  the  purpose  of  producing  a 
particular  effect,  viz. :  to  regulate  the  heat  of  a 
slove.  Thia  was  in  accordance  with  the  de- 
fendants' third  prayer.  But  the  defendants  al- 
so desired  the  judge  to  instruct  the  jury  that 
226*]  the  *iudex.  the  detaching  process,  and 
the  pendulum,  were  constilueot  parts  of  Ihia 
combinatioD.  How  could  the  judge  know  thia 
as  matter  of  law  ?  The  claim  is  in  these  words : 
"  lalso claim  the  combluaUon,  above deaciibed, 
by  which  the  regulation  of  the  heat  of  the 
stove,  or  other  structure  in  which  it  may  be 
used,  is  effected."  The  writiug  which  the 
judge  was  to  construe,  calls  for  all  such  ele- 
ments of  the  combination  as  are  actually  em- 
ployed to  effect  the  regulation  of  the  heat,  ac-. 
cording  to  the  plan  of  the  patentee,  described 
in  the  speciflcation;  and  it  therefore  became  a 
question  for  the  jury,  upon  the  evidence  ot  ex- 
perts, or  an  inspection  by  them  of  the  ma- 
chines, or  upon  both,  what  parts  deucribed  did 
in  point  of  fact  enter  into,  and  constitute  an 
essential  part  of  this  combination.  When  a 
claim'  does  not  point  out  and  desiguafe  the  par- 
ticular elemeots  which  compose  acorn bination, 
but  only  declares,  as  it  properly  may.  that  the 
combination  is  made  up  of  so  much  of  the  de- 
scribed machinery  as  effects  a  particular  result, 
it  is  a  question  of  fact  which  of  the  described 
parts  arc  essential  to  produce  that  result ;  and 
to  this  extent,  not  the  construction  of  the  claim, 
strictly  speaking,  but  the  application  of  the 
claim,  should  be  left  to  the  jury.  Thedefeod- 
anta  themselves  so  treat  this  matter  in  their 
third  prayer,  and  we  are  satisfied  the  judge  did 
not  err  in  so  treating  it. 

The  defendants'  couoRel  exhibited  to  the  court 
the  models  of  the  machines  to  the  defendants 
and  the  plaintiff,  for  the  purpose  of  satisfying 
the  court  the  juiy  must  have  understood  they 
were  at  liberty  to  construe  the  claim,  and  that 
they  did  in  tnilh  ho  construe  it,  as  to  exclude 
from  the  combination  clumed  by  the  plaintiff, 
what  is  called  the  detaching  process.  But  we 
can  draw  no  such  inference  from  an  examina- 
tion of  those  models.  And  while  we  do  not 
think  it  proper  to  express  any  opinion  on  what 
is  really  a  matter  of  fact,  ^'el  we  think  it  per- 
tinent to  say,  that  an  examination  of  the  models 
has  satisSed  us  that  a  jury  might  fairly  come 
to  the  conclusion  that  toe  defendants  did  use  a 
detaching  proccAs.  not  substantially  different 
from  the  plaintiff's,  and  occupying  in  their 
comliination  the  t^nie  place,  and  answering  sub 
slantiatly  the  same  purpose,  as  the  plaintiff's 
detaching  process  does  in  his  combination ;  and 
therefore  we  can  draw  no  inference  such  as  is 
contended  for. 

We  hare  eramirud  aU  the  exeeptiona,  and  no 
one  being  found  tenabU.theJudgm^ni  m  affirmed. 

Mr.  JusUee  KcLean  disKuted. 

ORDBB. 

This  cause  came  on  lo  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of  the 
227*J  United  Statesfortlie  Northern 'District 
of  New  York,  and  was  argued  by  counsel ;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  ip  iJiU  cause  be,  and 
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the  same  is  hereby  sfflrmed.  with  costs  and  in- 
terest until  the  same  is  paid,  at  the  same  rate 
per  annum  that  similar  judgments  bear  in  the 
courts  of  the  State  of  New  York. 

Aff-g-l  Blatchf.,  «5. 

B.  C,  20  How..  378 :  aK'g  2  Batchf.,  200.  Except  u 
to  coeu  and  Interest. 

Clted-20  How.,  »1 ;  S3  How.,  183 ;  8  Wall.,  1S»i  U 
Wall.,  676 ;  13  Wall.,  56  :  U  Wall.,  201 :  IB  Wall,  till. 
665  ;  21Wull.,llT;  6  Blatchf ..  101 :  8  B\atchUtS,SS; 
it  Blatobf .,  371 ;  1  Saw;..  3tW :  2  Cliff.,  865. 


E.  P.  CALKIN  AND  SAMUEL  JONES,  tnd 
ing  under  the  Finn  and  Style  of  E.  P.  Cauos 
&  Company,  PlainUff$  in  Error, 
«. 

JAMES  H.  COCKE. 

Revenue  taws  of  Texa» — seizure  vnder,  after  ad- 
mission, Dec.  S9,  1845.  illegal. 

The  State  of  Texas  was  admtU^  Into  the  Unhn 
OD  the  2»»i  of  December,  IBiHa)  Stat,  at  Lame.  KHU. 
and  from  that  daf  the  laws  of  the  Doited  States 
were  extended  over  it. 

CoDsequently  on  the  3(Hb  of  Januarr.  tbe 
revenue  laws  of  Texas  were  not  In  force  thens  and 
iroodB  seized  for  a  non-compliance  with  those  laws, 
wore  lUeffallr  seized. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Supreme  Court  of  Errors  and  Ap 
peals  for  the  State  of  Texas,  under  the  35tli 
section  of  the  Judiciary  Act. 

Calkin  &  Company  were  merchants  of  tbe 
County  of  Galveston.  Texas,  and  Cocke  was 
collector  of  Gatvestra  under  the  Republic  of 
Texas. 

By  a  joint  resolution  of  Connress.  approved 
on  the  Ist  of  March.  1845,  the  President  of  the 
United  States  was  authorized  to  submit  one  of 
two  alternative  propositions  to  the  llepublic  of 
Texas,  as  an  overture  for  her  admisBkm  us 
State  into  the  Union.  One  of  these  contem- 
plated the  completion  of  thia  measure  and  tbr 
adjustment  of  its  terms,  by  legieialion,  sod  the 
other  by  negotiation.  The  President  selected 
the  former,  and  presented  to  Texas  llie  pro- 
posals contained  in  the  first  and  second  sectiiHu 
of  the  said  resolutions.  The  first  seclioo  de- 
clared "  that  Congress  doth  consent  that  tbe 
TerritOTT  of  Texas  may  be  erected  into  a  State, 
to  be  called  the  State  of  Texas,  with  a  republi- 
can form  of  government,  to  be  adopted  by  ihf 
people  of  said  Republic,  by  deputies  in  con- 
vention assembled,  with  the  consent  of  the  ex- 
isting government,  la  order  that  the  same  msy 
be  admitted  as  one  of  the  Slates  of  this  Union." 

And  the  second  section  declares  that  this  con- 
sent on  the  part  of  the  United  States  was  givea 
upon  several  conditions,  one  of  which  requved 
tbe  Constitution,  which  was  to  be  framed  by  tbe 
Convention,  to  be  transmitted,  with  tbe  proper 
evidences  of  its  adoption  by  the  people  of  the 
said  Republic  of  Texas,  to  the  President  of  the 
United  States,  to  be  laid  before  the  Conpre**  of 
*the  Union  for  its  final  action,  on  or  be-  [•22* 
fore  tbe  first  day  of  January,  one  tbouund 
eight  hundred  and  forty-six.  This  conseot. 
with  tbe  conditions  on  which  it  was  Ki^cii.  w«s 
communicated  to  tbe  Republic  of  Texas,  awl 
in  tbe  course  of  the  following  summer  and  tu- 
tumn  the  people  of  Texas,  by  deputies  in  Coo- 
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TentJoB  assembled,  with  the  consent  of  the  then 

eiBting  goverameot.  ei;ected  it  into  a  new 
Bute,  with  a  rcpublicao  form  of  goveniineDt, 
as  shown  by  the  Constitution  then  adopted  by 
them  for  Its  government,  and  deciared  and 
ordftined  that  they  accepted  the  proposal  con- 
taioed  in  the  resolutions  just  spoken  of,  and 
asfieoted  to  the  conditions  on  which  it  was 
made.  The  Coostitution  adopted  by  the  people 
of  Texas,  with  the  evidence  of  lis  adoption, 
isd  of  their  acceptance  of  the  proposal  made 
br  Congress,  and  their  assent  to  the  conditions 
w'ith  wliich  it  was  accompanied,  was  laid  be- 
f<>re  Congress  at  the  opening  of  the  session 
of  1845-1846,  and  on  the  39tb  of  December, 
ms.  the  Congress  of  the  United  States,  after 
taking  cognizance  of  the  acceptance  of  the  pro- 
posal and  of  the  conditions  annexed  to  it  by 
the  people  of  Texas,  and  of  the  Constitution 
adopted  by  them,  declared  that  the  State  of 
Texas  "shall  be  one.  and  is  hereby  declared lo 
be  one.  of  the  United  States /if  America,"  Jkc. 

This  Constitution  of  Texas,  thus  adopted  by 
that  Slate  and  laid  before  Congress,  contained, 
amongst  others,  the  following  provisions:  By 
the  tint  section  of  the  twelfth  article  of  the  said 
Constitution,  it  was  declared  that  "all  process 
vbich  sball  be  issued  in  the  name  of  the  Re- 
pnblic  of  Texas,  prior  to  the  organii^ation  of 
tbe  State  government  under  this  Constitution, 
ebftll  be  as  valid  as  if  issued  in  the  name  of  the 
State  of  Texas."  Id  Iho.  second  section  of  t^e 
tame  article  it  was  provided,  that ' '  all  criminal 
prosecntions  or  penal  actions  which  shall  have 
arisen  prior  to  the  organization  of  the  State 
government  under  this  Constitution,  in  any  of 
(^the  courtsof  the  Kepublic  of  Texas,  shall  be 
prosecuted  to  judgment  and  execution  in  the 
name  of  the  Slate,"  &c.  The  sixth  section  con- 
tained a  provision  that  if  it  should  appear,  on 
Ibe  wc(Mid  Monday  of  November,  llm.  from 
the  returns,  that  a  majority  of  the  votes  polled 
of  the  people  of  Texas  were  given  for  the  adop- 
tion of  the  Constitution,  the  President  should 
make  proclamation  of  that  fact,  and  thenceforth 
tbe  Constitution  was  ordained  and  established 
as  the  Constitution  of  the  State,  lo  go  into 
operation,  and  be  of  force  and  effect,  from  and 
after  the  organization  of  the  Slate  government 
Qoder  the  eaid  Constitution.  By  section  ten.  it 
was  (teclared  ".that  the  laws  of  this  Republic 
relative  to  the  duties  of  officers,  both  civil  and 
military,  of  the  same,  shall  remain  in  full  force, 
and  the  duties  of  tlielr  several  offices  shall  be 
pcrformHi  in  conformiiy  with  the  existing 
229*]  laws,  until  ihe  organization  of  the  *gov- 
erament  of  the  Stale  under  this  Constitution, 
or  ami)  the  first  day  of  the  me^ng  of  the  Leg- 
iilature, "  &c. 

On  Ibe  Name  day  that  Congress  declared  that 
Texaa  sbaU  be,  ami  is  hereby  declared  to  be  one 
of  the  United  States,  viz.:  on  the  29th  of  De- 
0:mber,  184.^  (9  Stat,  at  Large,  108),  Congress 
puwd  an  Act  extending  the  uws  of  the  United 
states  over  Texas,  and  declaring  them  to  have 
fall  force  and  effect  within  the  State.  It  pro- 
vided also  for  the  establishment  of  a  court  of 
tbe  United  States,  with  its  necessary  officers. 
And  on  the  Klst  of  December.  1845,  another 
law  was  passed,  constituting  Texas  acollection 
district,  and  making  Oalveaton  a  port  of  entiy. 

The  Lc^slature  of  Texas  did  not  meet,  nor 
w»  the  Bute  government  completely  orj^anized 
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under  ita  new  Constitntion,  until  the  16th  of 
February,  1846. 

On  the  SOth  of  January,  1846,  Calkin  & 
Company  imported  into  Gmveston,  from  New 
Orleans,  a  large  amount  of  merchandise,  prin- 
cipally the  growth  and  manufacture  of  the 
United  States. 

These  goods  were  seized  by  Cocke,  claiming 
oi^e  thousand  dollars  as  doty,  under  the 
revenue  laws  of  Texas.  Calkin  &  Company 
protested  against  this,  and  demanded  that  the 
goods  should  be  delivered  to  them  in  accord- 
ance with  an  Act  of  Congress  of  the  United 
Slates,  of  the  Slst  December,  1845,  and  of  a 
circular  of  the  Secretary  of  [the]  Treasury  of 
the  United  States,  of  9th  January.  1846,  declar- 
ing that  "  vessels  and  thdr  cargoes  arriving  in 
any  port  of  the  State  of  Texas,  either  from  a 
foreign  port  or  a  port  in  any  other  state  or 
territory  of  the  United  States,  are  to  be  placed 
on  a  similar  footing  with  vessels  and  their  car- 
goes arrivingat  ports  in  any  of  the  Slates  of  the 
Union." 

On  tlie  trial  of  the  case  in  the  District  Court 
of  the  Stale  of  Texas,  on  the  fith  of  Januay, 
1847,  a  judgment  was  rendered  therein  in  ut- 
vor  of  plaiotiffs,  restraining  the  defendant  from 
claiming  any  duties  on  the  merchandise,  and 
condemning  him  to  pay  to  the  ptaintifTs  the  sum 
of  $250,  the  damages  assessed  b^  the  jury,  as 
dama^  for  the  unlawful  detention  of  the  mer- 
chandise, and  iJie  costs  of  the  suit.  From  this 
judgment  a  writ  of  error  was  prosecuted  to  the 
Supreme  Court  of  Texas,  and  by  that  tribunal 
the  judgment  was  reversed,  and  one  given  in 
favor  of  the  defendant  for  the  sum  of  $916, 
the  amount  of  duties  unpaid,  and  the  amoiut 
of  costs  expended  in  and  about  the  suit. 

A  writ  of  error  brought  this  Judgment  up  to 
this  court. 

The  case  was  argued,  in  printed  aigumenlB, 
by  Mr.  MUea  7\tylor  for  the  plaintiff  In  error, 
and  Mr.  Barria  for  the  defendant  in  error. 

*ifr.  Taylor,  after  reciting  the  laws  [*230 
and  other  proceedings  relative  to  annexation, 
continued: 

Now.  it  is  an  undoubted  truth,  that  when  a 
proposition,  made  by  one  party  to  another,  is 
accepted  as  made,  there  is,  from  the  Instant  of 
the  acceptance,  a  valid  contract,  which  from 
that  moment  is  obligatory  upon  both,  and  must, 
to  the  full  extent  of  its  provisious,  thereafter 
regulate  the  respective  rights  and  olili^ationsof 
the  respective  parties.  Here  the  proposition 
was,  that  Texas  should  be  admitted  a  member 
of  the  Union,  on  her  compliance  with  certain 
terms  and  conditions.  She  complied  with  the 
terms  and  conditions,  and  accepted  the  propo- 
sition, and  the  Congress,  in  which  the  power  to 
admit  was  vested,  admitted  her  as  a  Slate  into 
the  Union,  and  on  the  :i9th  day  of  December. 
1845.  declared  that  she  "is  one  of  the  United 
States."  Was  she  not  so?  I  believe  she  was, 
and  that  whilst  this  necessarily  results  from  the 
terms  of  the  proposition  to  admit  her  into  the 
Union,  and  of  its  acceptance,  it  Is  further 
shown  by  the  action  of  Texas  herself. 

Texas  regarded  the  contract  for  her  admis- 
sion into  the  Union  as  complete,  when  she  had 
given  her  assent  to  the  proposition  submitted  to 
her  in  relation  to  it,  and  had  acceded  to  the 
specified  conditions.  This  is  at  once  evident 
from  the  fact  that  immediately  after  her  assent 
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was  eiven,  «he  called  on  the  expcuiive  of  the 
Uuiled  Stale*)  io  pmploy  the  mititiiry  force  of 
the  nation  to  protec'  her  from  hostlliliestbreat- 
entd  by  Mexico.  I  have  not  the  public  docu- 
ntcnis  before  me,  bo  as  to  bp  able  to  refer  to  the 
preciHe  dale  of  thin  application.  It  was  made, 
however,  some  time  before  themeetiDg  of  Con- 
gress, in  the  autumn  of  1645,  and  was  based 
upon  the  obligation  imposed  on  the  natiopat 
Kuvernmebt  by  the  Constitution,  of  exercismg 
tis  power  to  protect  eveiy  member  of  the  con- 
federacy from  iDvasioD.  That  thin  conBtruction 
given  by  Texatt  to  the  effect  of  her  acceptance 
of  the  propiwition  aulimilted  to  her  is  correct, 
cannot  be  doubted.  Tlie  contract  was  complete 
from  the  time  of  her  acceptance.  She  was  en- 
titled, from  that  moment,  to  all  the  advantages 
growiag  out  of  it.  and  was  subject  to  all  uie 
Burdens  resuUin^  from  it.  It  is  true,  there  was 
a  new  state  of  things  created,  not  contemplated 
by  the  existing  laws,  and  that  some  action  on 
the  part  of  Congress  was  necessary  to  give  ef- 
fect to  the  new  rights  and  obligiilions,  and  to 
extend  the  lawH  of  the  nation  over  Texas.  That 
was  the  case  with  respect  to  the  judiciary,  the 
revenue  system,  tha  operations  of  the  postotflce, 
&c.  But  whilst  something  was  necessary  for 
these  purposes  on  the  part  of  the  Congress  of 
the  United  States,  there  was  nothing  which 
was  required  to  be  done  by  Texas.  The  Con- 
stitulion  of  the  United  States,  and  the  laws 
231*1  made  in  pursuance  thereof,  i8*the  su- 
preme law  of  the  land,  and  when  Congress  ex- 
ercised ibe  power  delegated  to  it  by  the  Con- 
stltutibn,  on  the  29th  day  of  December,  1845, 
by  Act  of  Congress,  and  said  that  all  the  laws 
of  the  United  States  were  thereby  "declared  to 
extend  to  and  over,  and  to  have  full  force  and 
effect  wtthln  the  State  of  Texas,  admitted  at  the 
present  session  of  Congress  into  the  confederacy 
and  Union  of  the  United  States,"  the  revenue 
and  other  laws  were  extended  proprio  vigore, 
and  not  because  of  anything  cont^ned  in  the 
CooBiltutlon  of  Texas,  which  hod  just  been 
adopted,  for  "the  Constitution  ot  the  United 
States,  and  the  laws  made  in  pursuance  there- 
of." being  the  supreme  law  of  the  land,  if  &ny- 
thing  baa  been  contained  in  the  Constitution  of 
Texas,  which  conflicted  with  them,  it  would 
have  been  absolutely  null  and  void,  and  have 
no  more  force  or  eff^t  than  If  not  written. 

The  pretensions  set  up  by  the  defendant,  in 
his  pretended  capacity  of  collector,  under  the 
authority  of  the  revenue  laws  of  the  late  Repub- 
lic of  Texas,  are  understood  to  be  based  on  the 
10th  section  of  the  twelfth  article  of  the  Con- 
stitution of  TcxHS,  in  which  it  is  declared  "(hat 
the  lawsof  this  liepublic.  Relative  to  the  duties 
of  officers,  both  civil  and  military,  of  the  same, 
shall  remain  in  full  force,  and  the  duties  of 
their  several  offices  shall  be  performed  in  con- 
formity with  tJie  existing  laws,  until  the  organ- 
ization of  the  government  of  the  State  under 
this  Constitution,  or  until  the  first  day  of  the 
meeting  of  the  Legislature." 

Ad  attentive  consideration  of  this  section, 
and  of  the  other  sections  embraced  in  the  same 
article  of  the  Constitution  of  Texas,  will.I  think, 
make  it  apparent  that  no  such  consequence  as 
that  now  contended  for  was  contemplated,  or 
could  legitimately  flow  from  it.  The  different 
sections  contained  in  that  article  were  deigned 
to  provide  for  the  transition  from  an  indepeq4- 
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ent  government  to  one  adapted  to  the  new  order  | 
of  things,  and  were  not  intended  or  deeijRted 
to  limiit  or  restrain  the  rightful  authority  of  the 
Constitution  or  laws  Of  the  United  Statn, 
within  the  Territory  of  Texas,  or  to  fix  a  time 
when  the  independent  authority  of  Texan 
should  yield  and  give  place  to  the  national  au- 
thority of  the  United  States.  By  the  first  s«- 
tion  of  this  article,  it  was  declared,  that  "all 
process  that  should  be  issued  in  the  name  of  the 
Republic  of  Texas,  prior  to  the  orntnizatioDof 
the  State  government  under  the  Constitatioii. 
should  be  as  valid  as  if  issued  in  the  name  of  j 
the  State  of  Texas."  The  second  section  pro-  ! 
vided,  "that  all  criminal  prosecutions  or  peml 
actions"  which  should  have  arisen  prior  lo  the 
organization  of  the  Stale  government  underibe 
Constitution,  in  any  of  the  courts  of  the  Ite- 
public  of  Texas,  uiould  "be  prosecuted  to 
judgment  and  execution  in  the  name  of  the 
State,"  ifcc.  *The  sixth  section  directed,  r*332 
that,  "if  it  should  appear  on  the  second  Mondajr 
of  November,  1845,from  the  returns,  that  a  int- 
jority  of  the  votes  polled  of  the  people  of  Texas, 
were  given  for  theadoption  of  the  Constitutiao. 
the  I^esident  should  make  proclamation  of 
that  fact,  and  thenceforth  the  Constitution  was 
ordained  and  established  as  tlie  Constitution  of 
the  State,  to  go  into  operation  and  be  of  force 
and  effect  from  and  after  the  organization  of 
the  State  government  under  the  Constitutioo. 
And  then  in  the  tenth  section  of  the  same  ani- 
cle,  is  found  the  provision  before  recited,  totbe 
effect  that  the  laws  of  the  Kepublic  relative  lo 
the  duties  of  officers,  both  civil  and  militaiv.  of ' 
the  same,  should  remain  in  full  force,  and  the 
duties  of  the  several  office  be  performed  "in 
conformity  with  the  existing  Kws.  until  theor- 
ganization  of  the  government  of  the  State," 
under  the  Constitution,  or  "until  the  first  day 
of  the  meeting  of  the  Legislature,"  &c. 

These  various  provisions  were  introduced  into 
the  Constitution  of  Texas,  not,  as  I  before  re- 
marked, to  bind  or  restrain  the  rightful  au 
thority  of  the  Constitution  and  laws  of  the 
United  Stales  within  the  Territory  of  Texas,  w 
fix  a  time  when  the  independent  authorities  of 
Texas  should  yield  to  and  give  place  to  the  nt 
tional  authorities  of  the  United  States,  hut  to 
obviate  the  inconveniences  which  might  otlier- 
wise  have  grown  out  of  the  change  from  one 
constitution  to  another.  In  the  ateence  of  any 
declaration  to  the  contrary,  it  cannot  be  pt^ 
sumed  that  any  limitation  or  condition,  on  the 
contract  Just  completed  by  their  formal  assent, 
was  intended  by  these  general  expressions,  be- 
,  cause  full  effect  can  be  given  to  them  wilhoai 
adopting  such  a  construction.  But  if  it  wtne 
otiierwise,  and  it  were  the  design  of  the  peopk 
of  Texas  to  impose  such  a  linutation,  the  pm- 
vision  would  have  produced  nosucheffect  tf 
Texas  ever  has  been  an  integral  part  of  the 
Union,  she  was  so  when  Congress  declared  itei 
to  be  so.  on  the  3((th  day  of  December,  It^i-V 
after  her  acceptance  of  the  proposition  sab- 
miued  to  her  in  relation  to  it.  If  die  were  m 
at  that  time  for  any  purpoee.  she  was  so  for  all 

fmrposes;  and  then  It  would  of  necessity  fol- 
ow,  that  as  the  Constitution  of  the  Lniied 
States,  and  the  laws  adopted  under  its  authority, 
are  the  supreme  laws  of  the  land,  the  ConslHH' 
tion  and  laws  of  the  Republic  of  Texas,  whcr 
eva-  they  omflicted  with  them,  wm  at  once 
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abrogated,  and  that  the  people  of  Texas  could 
not  at  any  future  time  give  validity  or  binding 
force  lo  any  new  coostitutional  or  legal  pro- 
viairai  which  coDflicted  with  it. 

Mr.  Hanis,  for  the  defendaDt  in  error: 

It  hi  obvious  that  the  main  questioDpresented 
233*]  by  the  record  •is.  whether  Texaa  was 
ADDexed  to  the  United  States,  on  the  36tb  of 
Dneniber,  1845.  or  on  the  16th  of  Febnmty. 
IHW;  and.  as  a  cooRcquence.  at  vhlch  of  these 
periods  the  right  of  the  lale  Republic  to  cot- 
Kct  import  duties  termlDated,  It  is  contended 
by  the  plaintiffs,  that  Ibis  right  ceased  on  the 
29tti  of  December,  1845.  when  the  joint  reso- 
lulioD  of  Congress  was  passed  for  the  admis- 
HiOD  of  Texas  as  one  of  the  States  of  the  Union ; 
wfaUe  it  is  contended,  on  the  part  of  the  defend- 
ant, that  ft  did  not  cease  until  the  16th  day  of 
February,  1840,  tbe  day  on  which  the  Slate 
goremmcDt  was  organized. 

For  the  settlement  of  this  question,  resort 
must  be  mainly  had  to  the  terms  of  the  joint 
rrvolntion  "  for  the  annexation  of  Texas,"  &c., 
ippmved  March  1,  1845:  to  tli'ose  of  the  Con- 
Mitnttoa  of  the  8tot«  of  Texas,  and  of  the 
joint  reixdutioD  of  the  29th  of  December,  men- 
tioned above. 

It  is  snbmitt»l  that  the  first  of  these  amounts 
tn  nothing  more  than  a  proposition,  on  the  part 
of  Congress,  for  the  annexation  of  Texas,  and 
Ibis  resolution  may  be  said  to  be  only  pre- 
timinvy  to  that  object.  The  first  and  second 
wctions.  it  is  contended,  clearly  show  tliat  It 
was  not  the  intention  of  Congress  to  concede  to 
Texaa  the  power  lo  consumoiate  annexation  by 
uny  act  of  her  own ;  for  it  provides  that  the 
Coostilution  of  the  proposed  State,  "with  tbe 
proper  evidence  of  Its  adoption  by  the  people 
of  tbe  said  Republic  of  Texas,  shall  l>e  trans- 
mitted to  the  President  of  the  United  States,  to 
be  li^d  before  Congress,  for  its  final  action,  on 
or  before  the  first  day  of  January,  one  thou- 
aind  eight  hundred  and  forty-six."  This  is  en- 
tirely consistent  with  the  preamble  of  the  joint 
nwlmion  "for  the  admission  of  the  State  of 
Texas  into  the  Union." 

The  last  section  of  the  Constitution  of  Texas 
provides  that  "  the  ordinance  passed  by  the 
eoovenilon  on  the  fourth  day  of  July,  assenting 
to  tbe  overtures  for  the  annexation  of  Texas  to 
tbe  United  Stales,  shall  be  altaclied  to  the  Con- 
stitotion,  and  form  a  part  of  tbe  same."  They 
were  transmitted  lo  the  Pretiident.  to  be  laid  he- 
fore  Congress  together,  and  the  meaning  of  the 
ordinance  was  restrained  and  limited,  not  only 
by  tbe  intention  of  the  first  joint  resolution, 
but  also  by  the  spirit  and  terms  of  tbe  Consti- 
tntkm  itself. 

This  Constitution,  containing  the  conditions 
upon  which  Texas  consented  to  he  annexed, 
and  having  beeu  acwpted  Congress,  must, 
with  all  ila  terms  and  conditions,  oe  regarded 
M  a  part  of  the  contract,  or  treaty  of  annex- 
HtioD.  It  having  been  adopted  by  Congress,  it 
i«  Dupposed  that  Its  provisions  became  a  portion 
of  the  laws  of  the  United  States,  and  that  the 
Constiiution  of  Texas,  and  the  joint  re8<jIution 
of  the  iJiih  of  December.  1845,  should  be  taken 
li34*]  and  construwi  together.  *Under  this 
view,  attention  is  moat  respectfully  invited  to 
wveml  articles  of  that  instrument. 

Tbe  first  section  of  the  12th  article  of  the 
Conatituiion  provides,  that  "all  process  which 
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abat]  be  issued  in  the  name  of  the  Republic  of 
Texas,  prior  to  the  ormnization  of  the  State 
government  under  this  Constitution,  shall  bens 
valid  as  if  issued  in  tbe  name  of  the  State  of 
Texas."  In  the  second  section,  it  is  provided. 
"  that  all  criminal  proeecutioas,  or  penal  ac- 
tions, which  shall  have  arisen  prior  to  the  or- 
ganization of  the  State  government,  under  this 
Coostilution.  in  any  of  the  courts  of  the  Re- 
public of  Texas,  shall  be  prosecuted  to  judg- 
ment and  execution,  in  the  name  of  the  State." 
&C.  The  sixth  section,  under  ibesame  article, 
among  other  things,  provides,  that  if  the  Con- 
stitution be  adopted  by  the  people,  it  shall  "go 
into  operation,  and  be  of  force  and  effect, 
from  and  after  the  organization  of  the  State 
goverument.  under  sua  Constitution,"  &c. 

By  the  10th  section  it  is  declared,  "  thatUie 
taws  of  the  Republic  relative  to  the  duties  of 
officers,  both  civil  and  military,  of  the  same, 
shall  remain  in  full  force,  and  the  duties  of 
their  several  offices  shall  be  performed  in  con- 
formity with  the  existing  laws  until  the  organ- 
ization of  the  government  of  the  State  under 
this  Constitution,  or  until  the  first  day  of  tlie 
meeting  of  the  Legislature." 

It  is  most  respectfully  submitted,  that  these 
provisions  fumUh  cumulative  and  convincing 
evidence,  that  the  people  of  Texas  (one  of  tlie 
contracting  parties)  intended  and  stipulated 
that  the  government  of  the  Republic  of  TexaK, 
and  all  its  laws  should  remain  in  full  force 
until  the  16th  of  February,  1846,  "the  flnt 
day  of  the  meeting  of  the  Legislature."  It  is 
also  submitted,  that  the  other  party,  by  ac- 
cepting this  Constitution,  became  bound  by 
all  its  terms  and  stipulations,  as  portions  of  the 
contract  of  annexation. 

For  the  convenience  of  the  argument,  it  may 
be  supposed  that  Texas  proposed  to  be  annexed 
upon  the  terms  and  conditions  contained  in  her 
State  Constitution,  and  that  this  proposition 
was  accepted  by  the  government  of  the  United 
States.  Had  such  been  the  case,  it  is  easy  lo 
set;  that  the  effect  of  the  contract  would  not  he 
changed.  If  it  had  been  so  consummated.  H  is 
equally  obvious  that  no  diversity  of  opinion 
would  have  arisen  in  regard  to  its  construction. 

Then  the  condition,  that  the  sovereignty  and 
laws  of  the  Republic  should  remain  unimpaired 
until  the  16th  of  February.  1846,  was  proposcil 
by  Texas  and  assented  to  by  Congress." 

It  may  he  further  remarked,  liiat  Congress 
must  have  understood  this  lo  be  one  of  the 
stipulations  of  the  contract.  By  reference  lo 
the  Act  of  Congress  of  the  29th  of  May.  1846 
(see  *Acla  of  1845,  >46,  page  28),  it  will  1*235 
be  seen  that  the  8d  seciwn  provides  that  the 
Postmaster-General  was  not  authorized  to  pay 
the  expenses  incurred  for  carrying  the  mail  in 
Texas,  prior  to  the  16th  of  February,  184(1. 
When  the  contract  of  annexation  was  one  and 
indivisible,  was  it  the  intention  of  Congress  to 
receive  its  benefits  from  the  29th  of  December, 
1845,  and  to  postpone  its  burdens  to  the  16th 
of  February,  1846? 

Mr.  Jtutiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error,  to  the  Supreme  Court 
of  the  State  of  Texas.  The  suit  was  original- 
ly brought  liy  the  plaintiffs  in  error  before  tlie 
District  Court  of  Oalvestoo  County,  to  recover 
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the  poasessloD  of  a  stock  of  goods  from  the  de- 
feuoant,  who  had  seized  ihem  at  Qalveston,  as 
(Collector  of  ilmt  port,  under  the  authority  of 
the  Republic  of  Texas,  for  nOD-pa^menl  of  du- 
ties. They  recovered  a  judgment  m  that  court ; 
but,  on  a  writ  of  error  from  the  Supreme  Court, 
I  lie  judgment  was  ro versed,  and  the  goods  held 
liable  to  the  duties. 

The  case  was  this:  The  plaiatlfTs  shipped 
from  New  Orleans  into  Galveston  the  stock  of 
^oods.  on  the  ;iOth  January,  1846,  and  the  de- 
fendant, claiming  to  act  as  Collector  under  the 
Republic  of  Texas,  and  alao  that  the  revenue 
laws  of  that  government  were  then  in  force, 
charged  them  wilb  a  rate  of  duty  in  con- 
formity with  those  laws,  and  for  the  non-pay- 
ment oy  the  plaintiffs,  tliey  insisting  that  the 
goods  were  not  liable  to  any  rate  of  duty  since 
the  admission  of  Texas  into  the  Union,  he 
seized  and  took  possession  of,  and  detained 
them,  until  they  were  re-delivered  to  the 
pl^ntiffs,  by  the  order  of  the  District  Court. 

The  question  in  the  case  is,  whether  the 
revenue  laws  of  this  government  were  in  force 
in  the  State  of  Texas  at  the  date  of  the  importa- 
tion, or  those  of  the  former  government  of  ibat 
-<;ountry.  The  Supreme  Court  held  the  latter 
were  in  force,  and  charged  llie  goods  with  the 
cuslomary  duties. 

The  State  of  Texas  was  admitted  into  the 
Union  on  the  29th  Decemlwr,  1845,  on  an  equal 
footiafC  with  the  original  Slates,  in  all  respects 
whatever.  (9  Stat,  at  Large,  p.  108.)  And  by 
ihe  Ist  section  of  an  Act  of  Congress,  passed 
I  lie  same  day.  all  the  laws  of  the  IJDitcd  States 
were  declared  to  be  extended  over,  and  to  have 
full  force  and  effect  witliin,  the  Slate.  And, 
l>y  the  2d  section,  the  State  was  declared  to 
coDsUttite  one  judicial  district,  called  the 
District  of  Texas,  for  which  a  judge  should  Ih; 
appointed,  and  should  hold  the  drst  term  of  h\» 
court  at  Oalvcston.  on  the  tirst  Monday  of 
(•'ebruary  then  next.  The  remaining  part  of 
lUe  sectioD  confers  upon  the  court  the  usual 
|K>wers  belonging  to  a  district  court,  and  also 
of  a  cireuit  court  of  the  Unite<l  States.  Theitd 
236*]  section  provides  for  the  appointmcnt*of 
li  district  attorney  and  marshal  for  the  district, 
and  for  a  clerk  of  the  court.    {Id.,  pp.  1,  2.) 

On  the  Slat  December,  1845,  the  next  day 
after  the  admission  into  the  Union,  Congress 
passed  an  Act  declaring  the  State  to  be  one 
foUectioD  district,  and  making  the  City  of 
Galveston  a  port  of  entry,  and  to  which  was 
annexed  several  other  piaces,  as  ports  of  de- 
livery. The  3d  section  provides  for  the  ap- 
|K>intment  of  a  collector  for  the  port  ot  Gal- 
vt'Ston.  and  tbeSd  section  for  the  ap|>ointment 
(if  a  surveyor  for  each  port  of  delivery. 

Now,  it  is  quite  apparent,  from  the  joint 
resolution  of  Conj^ress,  admitting  the  State  of 
Texas  into  the  Lulon,  and  the  Acts  passed, 
Mi^nizing  the  Federal  Courts  and  revenue 
>>ystem  over  it,  that  the  old  system  of  govern- 
ment, so  far  Bn  it  conflicted  with  the  federal 
uuthority,  became  abrogated  immediately  on 
her  admission  as  a  Slate.  This  is  clearly  so,  un- 
ions some  provision  is  found  in  tiie  Act  of  ad- 
mission postponing  the  time  when  it  bhall  take 
uliect;  and,  as  applied  In  the  cane  tiefon:  us, 
postponing  it  until  after  the  Slst  Jaouair, 
1846.  when  these  goods  were  sluppcd  to  the 
pun  of  Galveston. 
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This  has  been  attempted  on  Ihe  part  of  tbe  i 
defendant  in  error.  i 

We  have  been  referred  to  the  Isl  section  of 
the  ISlh  article  of  the  Constitution  o!  Texu, 
which  provides,  "that  all  proc««  which eliail 
be  issued  in  the  name  of  the  RqHiblic  of  ' 
Texas,  prior  to  the  ot^nlzatioo  of  the  Slate 
government  under  this  Constitution,  shall  beu  I 
valid  as  if  issued  in  the  name  of  the  State  ot  | 
Texas."  And  also  to  the  2d  section  of  tbe 
same  article,  which  provid*^  that  "allcrimiu&t 
prosecutions  or  penal  actions,  which  shall  hme 
arisen  prior  to  the  organization  of  the  State 
government  under  this  Constilullon,  in  any  of 
the  courts  of  the  Republic,  ahull  be  pnte- 
cuted  to  judgment  and  execution  in  the  name 
of  the  State."  And  also,  to  die  6th  scctitn, 
which  provides,  upon  its  appearing  liiat  a  ma- 
jority of  the  votes  of  the  people  ^ven  is  for  the 
adoption  of  the  Constitution,  ''it  shall  be  the 
duty  of  the  Presideot  (of  the  Republic  of 
Texas)  to  make  proclamation  of  the  fad,  tad 
thenceforth  this  Constitutioo  shall  lie  ordabtd 
and  established  as  the  Constitution  of  the  State, 
to  go  into  operation,  and  be  of  forceand  effect, 
from  and  after  the  organization  of  the  Staii' 
government."  And  also,  to  the  lUth  sectioL. 
which  declares,  "  that  the  laws  of  the  Republic, 
relative  to  the  duties  of  officers,  both  civil  «ii<l 
military,  of  the  same,  shall  remain  in  full  force, 
and  the  duties  of  the  several  offices  shall  be p»-T 
formedintwnformity  with  the  existing  laws,  un- 
til the  organization  of  the  government  tA  ibe 
State  under  this  Constitution,  or  until  the 
day  of  Ihe  meeting  of  the  Iiegislature." 

*[t  is  supposed  that  these  several  pro-  [*237 
visions  of  the  Constitution  of  Texas,  and  wiiii  b 
is  the  one  accepted,  when  she  was  admitivil 
into  the  Union  by  Congress,  have  the  effect  lo 
])ostiK)uc  and  fix  the  period  of  admieaion  totlie 
time  of  the  first  meeting  of  the  Legislature  of 
the  Stale  and  orgunizalion  of  the  govcrnmcn: 
under  the  Constitution,  which  was  on  the  Ifiib 
Fet>ruary,  1848:  and,  of  course,  to  pos^wue 
the  operation  of  the  laws  of  the  Uoiodoverbtr 
till  that  period. 

But  the  obviotis  answer  to  this  view  is,  llul 
these  several  provisions  in  the  Conslilutioa  wcie 
designed  and  intended,  and  Irnd  the  effect, 
organizti  a  government  at  once,  on  the  adoptino 
of  the  Constitution  by  the  people,  and  ihenL't 
to  avoid  an  interregnum  lietween  tbe  abrt^^ 
tion  of  the  old  and  the  erection  of  tbe  ncA' 
system,  and  until  tbe  legitlaiive  body  could 
meet,  and  put  the  government  in  opention  in 
conformity  with  the  requirements  ot  the  or 
gaoic  ia*y 

The  whole  of  the  iOlh  section,  a  part  u( 
which  has  U'en  already  referred  to,  affords  sc 
illustration  of  the  design  of  the  framers  of  ti-v 
Cou&titution.  It  is  as  follows:  "That nolo 
convenionce  may  result  from  the  change  "f 
guvernment,  it  is  declared  that  the  laws  of  tl'i.- 
Hepublic,  relative  to  the  duties  ofoliicciB,boilt 
civil  and  military,  of  the  same,  shall  reuuiu 
in  full  force,  and  ihe  duties  of  the  sevmi 
ofUces  shall  tie  performed  in  cuuformily  witL 
existing  laws,  until  the  organization  of  tlu  gu<^ 
ernmeiit  of  the  Slate  under  this  Coutailutinu. 
or  unlit  tlie  first  day  of  the  meeting  of  UK- 
Legislature.''  ThlsBcction.  taken  incunDM^'ia 
wiui  the  8d  section  of  the  same  article,  com 
[^eted  an  organization  which  cffceiauliy  P"~ 
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rmted  aoj  iDterval  between  I  be  old  and  new 
systems,  when  the  Uwa  did  not  operate,  or  an 
iffganized  goTemment  wan  not  in  force.  That 
wdicm  provides,  that  "all  laws  and  parts  of 
hitt,  now  in  fort*  in  the  Republic  of  Texas, 
which  are  not  repugnant  to  the  Constitution  of 
die  United  Stales,  the  joint  resolutions  for  an- 
nexing Texas  to  the  Uaited  States,  or  to  the 
mQfiS<Hi9  of  this  Constitution,  shall  remain  in 
force,  as  the  laira  of  this  State,  until  th^  ex- 
pire by  their  own  limitaUon  or  are  repealed  by 
the  L^islature. 

This  section,  as  it  will  be  seen,  also  negatives 
ibe  idea  ttiat  the  Constitution  and  laws  of  the 
Gnion  were  not  in  force  within  the  State  as 
moo  as  her  admission  into  the  Union  took 
(dice. 

This  sabject  was  very  fully  considered  in 
Btuner  et  m.  v.  Porter,  9  How. ,  336,  which  in- 
volved an  inquiry  into  the  a£Fect  of  the  admis- 
^on  of  Flonda  into  the  Ubion  as  a  State. 
Some  of  the  questions  there  were  very  similar 
10  those  raised  in  this  case,  as  the  machinery  of 
the  territorial  government  had  been  adopted 
by  an  ordinance  in  the  Constitution  until  the 
orgaoizalion  was  effected  under  the  Oonstttu- 
lion  by  the  I^egislature. 

238*1  *We  there  said,  "  that  on  the  adrots- 
f^kta  of  Florida  as  a  State  into  the  Union,  the 
nrgaoization  of  the  government  under  the  new 
Ooostitution  became  complete;  as  every  de- 
partment became  filled,  at  once,  by  tlie  adop- 
tion of  the  territorial  laws,  and  the  appoint- 
ment of  the  territorial  functionaries  for  the 
lime  being."  That  "  theconvention  being  the 
fountain  of  all  political  power,  from  which 
Howed  that  embodied  in  the  organic  law,  were, 
of  course  competent  to  prescribe  the  laws  and 
Hl^Dt  the  officers  under  the  Constitution,  by 
means  whereof  the  government  coald  be  put 
into  immediate  opentlon,  and  thus  avoid  an 
iflterregnum  that  must  have  Ibtervened,  If  left 
10  an  organization  according  to  the  provisions 
of  that  instrument.  This  was  accomplished  in 
H  few  lines,  adopting  the  machinery  of  the 
lerritorial  government  for  the  time  being,  and 
tiDtil  superseded  by  the  agency  and  authority 
■if  the  Constitution  itself." 

An  argument  is  attempted  to  be  drawn 
ii|^nst  the  conclusion  that  the  laws  of  the 
Inion  were  extended  over  Texas  as  soon  as 
»be  was  admitted  into  it,  founded  upon  certain 
Acts  of  Congress  concerning  the  establishment 
and  regulation  of  the  postomce  system  over  the 
State.  On  the  6tb  February,  1846.  various  post 
HMites  were  established  in  Texas,  and  the  Post- 
ntsster  General  was  authorized  to  contract  for 
«>QTeying  the  mail  on  them  as  soon  as  could  be 
cooreoiently  done,  after  ihe  passage  of  the 
Act.  A.  joint  resolution  was  also  passed  on  the 
^h  Hay.  1848.  authorizing  the  Postmaster- 
Qeuersl  to  continue  the  mail  service  existing  in 
ilie  State  under  the  laws  and  authority  of 
Texas;  or  sucb  part  as,  in  bis  judgment,  the 
^blic  interest  required,  from  the  time  that 
Texas  became  a  Htate  in  the  Union,  and  until 
nrntrscts  cx>uld  be  made,  and  the  mail  service 
put  in  operation  on  post  routes  established  by 
t'ongressatits  then  session.  And  on  the  29Lh 
of  tbu  same  month,  another  Act  was  passed  es- 
tabtiahiDg  several  post  routes,  and  repealing  the 
Act<tf  theSthof  February,  referred  to.  The 
sMDDd  section  of  this  Act  authorizes  the  Post- 
Uowaim  14. 


masterOeneral  to  continue  in  opei^ion  tlie 
existing  inail  service  in  Texas,  established 
under  its  former  laws,  upon  nny  of  the  routes 
mentioned  as  he  may  deem  expedient,  not  to 
extend,  however,  beyond  the  80th  June,  1860. 
And  the  third  section  provides  for  tbe  payment 
of  mail  contractors  in  Texas  for  service  per- 
formed by  them  since  the  16th  Febniarjr,  1846, 
and  alsd^the  officers  employed  in  superintend- 
ing the  m^l  service,  with  a  proviso,  that  such 
payment  shall  in  no  case  exceed  the  compensa- 
tion agreed  upon  with  the  late  authorities  of 
Texas.  The  Act  then  provides,  that  the 
several  postmasters  in  Texas,  appointed  by  the 
late  government,  shall  accoimt  to  the  Post- 
master-General for  all  balances  accruing  at 
their  offices  respectively,  after  the  16th  Feb- 
ruary. 1846. 

*  We  perceive  nothing  in  these  several  [*230 
Acts  expressing  or  implying  that  Congress  pos- 
seased  no  power  to  extend  the  system  of  mail " 
service  over  the  State  from  tbe  time  of  its 
admission  into  the  Union,  or  that  the  date  of 
the  admistion  Is  to  be  limited  to  the  16th 
February,  1846. 

There  was  necessariljr  some  delay  in  putting 
tbe  system  into  practical  operation;  and  to 
avoid  any  inconvenience  in  the  mean  time,  the 
existing  system  under  tbe  laws  of  the  former 
government  was  recognized  sod  adopted,  until 
the  several  post  routes  were  designated  by 
Congress,  and  contracts  made  for  the  perform- 
ance of  tbe  service  in  the  usual  way.  The 
period  fixed  when  the  payment  of  the  old 
contractors  and  superintendents  of  the  service 
should  commence ;  and  also,  when  the  existing 
postmasters  should  begin  to  account  to  the 
Postmaster-Oeneral  for  the  money  collected, 
and  the  allowance  of  compensation,  to  wit:  the 
I6th  Febriiaiy,  1846.  relate  simply  to  the  ar- 
rangement as  to  compensation ;  and  as  to  the 
adjustment  of  the  accounts  of  these  several 
ofilcers.  The  system,  as  established  under  the 
Republic  of  Texas,  was  recognized,  and  not 
interfered  with  in  the  adjustment  down  to  tbe 
period  mentioned ;  after  that  it  was  placed  under 
the  laws  and  regulations  of  tbe  Postofflce  De- 
partment of  the  general  government. 

That  these  Acts  do  not  admit  the  want  of 
powen  in  Congress  to  extend  the  postofflce 
laws  over  Texas  until  tbe  16th  of  February, 
1846,  is  shown  by  the  Act  paraed  the  5th  of 
that  month,  designating  several  post  routes,  and 
conferring  the  power  upon  the  Postmaster- 
Oeneral  to  enter  into  contracts  for  conveying 
the  mail  over  them.  This  Act  conlinued  in 
force  until  repealed  oa  the  SBth  <tf  M»  follow- 
ing, when  a  new  and  somewhat  different  ar- 
rangement of  mail  routes  was  pruvided  for. 

Without  pursuing  the  case  further,  our  opin- 
ion is,  that  the  admission  of  Texas  into  the 
Union  is  to  take  date  from  the  29tb  of  Decem- 
ber, 1845,  the  time  of  its  admission  by  Congress, 
and  that  tbe  laws  of  the  Union  extended  over 
it  from  that  time;  and  consequently,  the 
seizure  of  the  stock  of  goods  in  question  by  Ibe 
defendant  under  the  revenue  laws  of  the  Itc- 
pubtic,  on  the  80th  of  January,  1846,  vus 
without  authority  of  law. 

The  Judgment  of  the  Supreme  Court  below 
must  therefore  be  reversed,  with  costs;  and  tluU 
the  proceedings  be  remitted  to  that  court,  with 
directions  that  tbe  judgment  of  the  District 
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Court  be  afflrmed  wlUi  costs  in  Supreme  Court 
and  District  Court. 

OROBR. 

This  cause  came  on  to  be  heard  OQ  the  trao- 
Bcript  of  the  record  from  the  Supreme  Court  of 
240*1  Errors  and  Appeals  for  the  *State  of 
Texas,and  was  argued  by  counsel ;  on  coosidera- 
tion  whereof.it  !s  now  here  ordere^and  ad- 
judged by  Ihit)  court,  that  the  judgment  of  the 
said  Supreme  Court  of  Errors  and  Appeals  in  this 
cause  be,  and  the  same  is  hereby  reversed  with 
costs:  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  Supreme  Court  of 
Errors  and  Appeals,  with  directions  to  affirm 
the  judgnieni  of  the  District  Court  for  the 
County  of  GalraitOQ  in  said  cause,  with  costs 
in  saicl  Supreme  and  District  Courts. 

Cited— 4  DiiL,  m. 


JAMES  W.  DOWNEY.  Executor  of  Samuel 
S,  DowsvT,  Deceased,  PUUaHff  in  Brtw, 
«. 

MART  H.  HICKS,  Executrix  of  Josbph  T. 
Hicks,  Deceased.* 

VtT^iet^  ittformal,  sujleien^  of— Objection  to 
endertee  not  made,  and  exemption  taken  btloa, 
not  eonmdered  hare — Cheek  on  bank  not  eon- 
udertd  pajfmmt  unlm  mt  agreed. 

Where  tbe  deolaiatlon,  In  an  action  of  amumpsU. 
contained  the  followlnir  counts :  1.  On  a  promls- 
snrv  note;  3.  ImUhitatiu  aunimfuiU  for  tbe  olru  of 
alavee;  3.  An  account  stat<^:  4.  Quantum  vaiebat 
fortbeservloeeof  slBVfs;  5.  Work  anil  labor,  goods 
sold  and  delivered,  and  money  lent  and  advanced; 
6.  Money  had  and  received:  J.  An  accountBtat«d; 
8.  A  opeclal  Hsrreemcnt  for  tbe  hire  of  alavee:  And 
tbe  defendant  pleaded.  1.  The  genemi  Issue:  2. 
Statute  of  Limitations;  3.  Payment:  and  tbe  Jury 
found  a  verdict  for  "thedefendant  upon  tbe  ifsae 
joined  as  to  the  wlihln  note  of  tVA,  and  the  within 
account"— this  verdiot,  altiiouffb  infonnal,  was 
sulBclent  to  authorize  to  enter  a  general  Judg- 
ment for  the  defendant. 

An  objection  onnnnt  be  made  In  this  court  to  a 
reb-ase  under  which  awilncaswasswom,unlG8athe 
objection  was  made  in  the  court  below,  and  an  ex- 
ception taken. 

Where  a  certlBcnte  of  deposit  In  a  bank,  payable 
at  a  future  day,  was  handed  over  bv  a  debtor  to 
hlscreditor.  It  was  no  pajroent,  unices  there  was 
an  express  agreement  on  the  part  of  tbe  creditor 
to  receive  It  as  such;  and  the  question,  whether 
there  was  or  wax  not  such  an  agivement,  was  one 
of  fact  to  be  decld^-d  by  the  Jury. 

The  bank  being  insolvent  when  the  certlfl(aite 
of  deposit  became  due,  there  was  no  ground  for 
imputing  negligence  in  the  collection  of  the  debt 
by  the  Holder,  as  no  loss  occurred  to  the  original 
debtor. 

If  the  evidence  showed  that,  after  the  maturity 
of  the  certlflcat4>,  the  original  debtor  admitted  hb 
liability  to  make  It  good,  the  Jury  should  have  t>eon 
instructed  that  this  evidence  conduced  to  prove 
that  tbe  certitlcate  was  not  taken  In  paymenk 

THIS  case  was  brought  up  by  writ  of  error 
from  tbe  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Hisriasippi. 

1.— Hr.  Ctiief  Justice  Tahxt  did  not  sit  In  this 
cause. 


Non.— IVDot  partiettlairity  in  exeepttntu  fa  necM- 
Kav  in  order  tn  reeUie  in  apjMtate  etntrt.  General 
ereeutfonoroltfeetfon,  wftenw^aufflefeiie.  Bee  note 
to  Moore  V.  Wk  of  HetropoUs,  U  Pet.,  SOB. 
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There  were  three  bills  of  exceptions  taken 
upon  tbe  trial  in  the  Circuit  Court,  which  ex- 
tended over  more  than  one  hundred  pansof 
tbe  printed  record.  Tbe  last  one  includM  llie 
whole  of  the  evidence.  Tbe  substance  of  ttw 
caMt  is  given  in  the  opinion  of  the  court,  to 
which  tbe  reporter  refers  tbe  reader. 

It  was  arjEued  by  Afr.  Badf^r,  witbwbooi 
was  Mr.  WilUmm  A.  GraJuim.  for  tbe 
plaintiff  in  error,  and  Mr.  VoluM*  E.  Haw* 
ard,  with  whom  was  Mr.  Walkmr,  lor  tbe 
defendant  in  error. 

The  argument  of  the  counsel  for  the  plsiotiff 
in  error  was  so  *intemiinglcd  with  ['241 
their  statement  of  the  facts  in  tbe  case,  that  it 
will  be  necessBiy  to  Insert  the  whole. 

Tbe  declaration  of  the  plaintiff  in  error,  who 
was  the  plaintiff  in  the  court  below,  is  an 
a$nimp$U.  and  contains  eight  counts. 

The  first  is  on  the  promissory  note  of  twlator, 
in  the  name  of  Hicka&  Arnold,  for  $456:  tbe 
second  is  tndebUatua  astumptit  for  hire  of  forty 
slaves;  the  fourth  a  quantum  vaMHit  fortw 
services  of  forty  other  slaves;  the  third  and 
seventh,  each  upon  an  account  stated;  the  fifth 
for  worlt  and  labor,  goods  sold  and  delivered, 
and  money  lent  and  advanced,  and  the  seveotb 
for  money  bad  and  received ;  the  eighth  and  hut 
count  is  upon  a  special  agreement  of  testator 
to  hire  from  the  plaintiff  certain  slaves  men- 
tioned in  tbe  count,  and  to  pay  tbe  ume  rate* 
of  hire  as  tbe  testator  bad  agreed  to  pay  Will- 
iams &  Hills  for  tbe  same  slaves,  &c. 

Tbe  defendant  pleaded.  1st,  the  general  ifr 
sue;  3d.  ihe  Statute  of  Limitations;  8d,  psy- 
ment,  upon  which  plea  issues  were  joined,  and 
tbe  cause  tried.  The  jury  found  a  verdict  to 
these  words:  *'  That  tbey  find  for  the  defend- 
ant upon  the  issues  joined,  as  to  the  witlitn  note 
of  $456,  and  the  within  account,"  and  upon 
this  Doding,  the  court  gave  a  genraal  jiwg- 
ment  for  the  defendant. 

It  is  insisted,  on  the  part  of  the  plaintiff  io  i 
error,  that  the  verdict  is  imperfect.  irrwpM-  | 
sive  to  the  issues,  and  does  not  dispose  of  (be 
whole  matter  submitted  by  the  pleadings;  tbst 
upon  the  most  favorable  inlerpretsrficm  wfaicb 
can  be  given  of  it,  it  passes  only  on  the  flnt 
count  on  the  note,  and  the  tfairil  and  sevetitfa 
upon  accounts  staled,  and  leaves  the  m&uen 
arising  upon  the  five  other  counts  entirely  on 
disposed  of.  That  this  verdict  lieing  thus  un- 
perfect,  partial  and  irresponsive  to  the  iwue. 
and  consequenlly  illegal,  does  not  support  tbe 
judgment,  which  is  therefore  erronraus. 

The  first  bill  of  exceptions  states,  that  tbe 
plaintiff  oblecied  to  tbe  reading  of  the  deposi- 
tion of  Andrew  Arnold,  taken  for  the  defend- 
ant, on  the  ground  of  his  incompetency;  bot 
the  objection  was  overruled,  and  tbedepod- 
tion  read  to  the  jury.  Arnold  was  at  one  lime 
plainly  interested  and  incompetenL  I 

In  order  to  meet  tbe  objection,  tbe  defend  ' 
ant.  by  his  16th  intermgatory.  asks  tliewit 
nesB,  "Are  you  interested  in  this  case?  If  you 
have  any  release  from  the  executrix  of  Josepli 
T.  Hick's,  please  mark  it,  and  incloee  it "  To 
which  the  witness  answers,   "  I  am  not  in 
lerested  in  this  case;  I  have  a  release  from 
Mary  M.  Hicks,  tbe  surviving  executrix  of 
Joseph  T.  Hicks,  deceased,  which  is  marked  | 
with  tbe  letter  A.  and  Ishereto  attached."  B>  | 
refersnce  to  tbe  paper  set  out  in  the  seoond,  ii 
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ippeuB  to  have  been  attested  as  a  witness  by 

one  John  Curan. 

842*]  *lt  is  insiated,  for  the  plaintiff  in 
error,  thai  the  deposition  ought  not  to  bave 
ben  read,  because  there  was  no  legal  evideuice 
ol  the  execution  of  the  release. 

1.  The  subscribinf;  witness  ought  to  have 
been  produced,  or  bis  absence  accounted  for, 
and  his  liaodwriting  proved,  or  other  proper 
matter  shiwo.  to  let  in  secondary  evidence  of 
the  execution  of  the  deed.  This  rule  is  of 
general  application  to  all  instrumenls  attested, 
or  appearing  to  have  been  attested,  by  a  wi^ 
BCSi.  whether  produced  to  support  the  action, 
or  UKd  collaterally  in  evidence,  and  that  no 
acknowledgment  of  the  party,  however  solemn 
though  made  on  oath,  will  supply  the  want  of 
evidence  as  to  the  subscribing  witness.  (2 
Phillips.  Ev. ,  ch.  6.  p.  301  to  208 :  t.  Duit- 
lUM.  4  Hdfit,  53.) 

The  rule  h  very  well  and  forcibly  stated  by 
Mr.  Starkie.  (1  Stark,  on  £v.,  part  2.  sec.  139, 
p.  880.) 

In  order  to  render  a  witness  competent  by  a 
release,  it  mu»t  be  produced  and  proved  as  in 
other  cases.  (2  Stark.  Ev.,  part,  4.  p..  759; 
Gtrking  v.  Jarrard.  1  Camp.,  87.)  And  it  is 
then  evidence  in  the  cause  for  all  purposes. 
(Surkie,  u(  »upra;  GiWon*  V.  WUeox,  2  titark. 
Uai.80.) 

S.  Thm  is  do  evidence  of  the  execution  of 
ihe  release  at  all.  The  witness  says,  "  I  have 
s  release,  which  I  annex."  He  does  not  swear 
to  die  execution  or  the  handwriting  or  the  ac- 
knowledgment of  it.  Suppose  it  a  forgery, 
how  could  he  be  indicted  for  perjury  t 

Another  bill  of  exceptions,  is  to  die  admis- 
«ion  by  the  Judge,  of  A.  W.  Brlen  as  a  wit- 
wm  for  thedefendant.  Brien,  in  bis  wirdire, 
stated  that  be  was  the  husband  of  a  daughter 
of  tjlanih  Ouran,  to  whom,  by  the  will  of  de- 
fendant's testator,  a  legacy  was  given ;  that  he 
sod  bis  wife  had  received,  $1,600  in  full  of  bis 
share  of  the  estate,  and  had  released  to  the  de- 
fendant. 

It  w  ioiristed  that  the  witness  was  liable  to 
refund  to  the  defendant,  and  without  herTe- 
iease  was  not  competent.  {Moffit  v.  Lane,  2 
Ired.,  254.) 

The  same  bill  states  that  the  defendant  pro- 
duced an  account  book,  kept  by  the  testator, 
tnd  the  sud  witness  having  deposed  that  a  cer- 
tain portion  of  the  book  was  in  the  handwrit- 
ing of  John  R.  Hicks,  that  portion  of  the  ac- 
oouDt  was  allowed  by  the  Judge  to  be  read  to 
tbe  jury,  notwiihsianding  objection  taken 
thereto  by  plaintitf 's  couusel. 

It  is  insisted,  on  the  part  of  the  plaintiff, 
that  this  account  was  not  competent  evidence, 
because  the  said  John  It.  Uii^rks  was  not  a 
geueral  agent  of  plaintiff,  nor  bis  agent  to 
Mate  tbe  account,  nor  in  any  other  manner  so 
connected  with  the  plaintiff  as  to  make  his 
rtaieinent  evidence  against  plaintiff. 

By  Ihe  third  bill  of  exceptions,  it  appears 
243*1  that  the  defendant's  *lc8tator  was.  in 
18a8.  the  agent  of  plaintiff  lo  receive  the  hin's 
of  ctrtain  slaves,  owned  by  him  iu  Mi^^sissippi ; 
thst  be  collected  large  sums  on  account  there- 
cf;  that  he  afterwards  took  the  slaves  into  his 
owa  employment,  as  hirer,  lo  execute  a  con- 
(net  on  the  Mississippi  Railroad;  that  subse- 
quently, in  1888,  having  formed  a  partnership 
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with  one  Arnold,  he  continued  the  slaves  in 
the  employment  of  this  firm  of  "  Hicks  &  Ar- 
nold." 

The  said  testator,  and  Hicks  &  Arnold.  l)e- 
ing  thus  indebted  to  the  plaintiff  in  a  large 
amount.  Dr.  John  R.  Hirks,  a  neighbor  of 
of  plaintiff's  in  North  Carolina,  and  a  bmther 
of  the  testator,  visited  Mississippi,  In  June, 
1839,  to  collect  hires  due  for  his  own  negroes, 
and  took  with  him  a  tetter  from  plaintiff,  desir- 
ing the  testator  to  send  him  whatever  was  due 
him,  to  the  amount  of  $12,000,  if  possible.  An 
account  was  then  stated,  showing  a  balance 
due  plaintiff,  1st  January,  1830.  of  nearly  $1U,- 
000.  Tbe  testator  thereupon  drew  a  check  up- 
on the  Uississippi  Railroad  Bank,  for  the 
amount,  which  toe  wilnes'^  Arnold  depof^es 
was  received  by  John  R.  Hicks,  as  plaintiff's 
agent,  in  payment,  but  Hicks  himself  deposes 
that  be  bad  no  authority  to  bind  tlie  plaintiff, 
merely  acting  as  hia  friend.  The  said  testator 
and  John  R.  Hicks  then  went  to  Natchez,'  to 
make  further  arrangements  re^ipecting  the  busi- 
ness, where  the  check  was  convert  into  a 
certificsie  of  deposit  for  the  same  amount, 
dated  10th  .Tanuary,  1849.  and  payable  with 
eight  per  cent  interest,  on  the  1st  of  Novem- 
ber following.  This  certificate  Is  copied  in  the 
record. 

It  was  proved,  by  thedepoeidonof  EH  Mont- 
gomery, president  of  the  bank,  that  tbls  certl- 
ncale  was  not  issued  upon  any  deposit,  hut  In 
settlement  of  a  debt  due  to  Hicks  &  Arnold, 
and  made  payable  on  the  Ist  of  November,  by 
which  day  it  was  supposed  llie  bank  would 
have  funds  to  meet  it;  that,  in  March,  1810,  it 
was  admitted  by  the  testator,  Andrew  Arnold, 
and  the  plaintiff,  that  "  HicksA  Arnold  "  owed 
plaintiff  a  large  debt,  for  the  hire  of  negroes, 
and  bad  sent  this  certificate  to  him  on  account 
of  their  debt,  and  that  plaintiff  had  refused  to 
accept  it  in  payment  or  satisfaction  .of  any  part 
of  the  debt;  that  Hicks  &  Arnold  were  bound 
to  plaintiff  to  pay  the  debt  (if  the  bank  did  not 
pay  the  certidcate)  in  the  same  manner  and  to 
the  same  extent  as  if  tbe  certificate  had  not 
been  sent.  It  was  proved  that  the  credit  of  tbe 
bank  had  greatly  sunk  at  the  maturity  of  the 
certificate,  became  continually  worse,  and  by 
April,  1840,  it  bad  stopped  {wyment;  that  a 
suit  was  brought,  by  concert  between  Hicks  & 
Arnold  and  pbuntiff,  against  the  bank,  Hicks 
&  Arnold  admitting  their  own  liability,  and  no 
satisfaction  was  ever  obtained  from  the  bank. 

The  plaintiff's  counsel  prayed  the  Judge  to 
instruct  the  jury:  (See  tbe  substance  of  the 
praver  in  the  opinion  of  the  court.) 

•These  instructions  the  Judge  refused  [*244: 
to  give,  as  prayed,  and  by  the  instructions  act- 
ually given,  he  manifestly  erred,  by  substantial- 
ly repudiating  proper  inatrucliuns,  and  by  leav- 
ing to  the  ju^  to  decide  questions  of  law 
which  he  ought  to  have  decided  himself. 

The  acceptan^^  of  tbe  certificate  hy  plaintiff 
was  not  in  law  an  extinguishment  of  the  debt, 
unless  there  was  an  express  agreement  so  to  ac- 
cept it;  and  Ihe  burden  of  proof.  lUat  the  cer- 
tificate was  given  and  received  as  H8atisfacti<m 
or  extinguishment  of  the  preceding  debt,  was 
upon  tbe  defendant. 

A  bill  or  note,  given  for  a  preceding  debt,  is 
not  deemed  payment,  uulesssoexpressly  agreed, 
or  it  has  be^  negotiated,  and  in  outstanding 
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aKainst  the  defendant.  {Burden  v.  Halton,  4 
Bing..  454:  ItoU  v.  Waiaon.  Ibid.,  278;  Bay- 
mimd  V.  Merchant,  8  Cam.,  147;  Oteermm  v. 
Morte,  7  T.  R.  64;  Ilickly  v.  Hardy,  7  Taunt., 
813;  Mu9»en  v.  Prite  et  al,  4  East,  147;  tee, 
also,  OreeittMod  v.  Curtit,  6  Mass.,  858;  /Mn- 
aon  T.  John$on,  11  Mass.,  801;  Murrajf  GW- 
«rn«ur,  2  Johns.  Cas.,488;i/oAfU(m  t.  9 
Johns.,  810.) 

Nor  is  the  receipt  of  a  note  as  cash,  evidence 
that  it  was  taken  as  an  absolute  payment.  {To- 
bejf.y.  Barber,  5  Johns.,  68.) 

It  is  but  a  suspeasion  of  the  right  of  action, 
until  the  maturity  of  the  note.  {Futnam  v. 
Letim,  8  Johiu..  889.) 

lo  the  absence  of  proof  that  a  draft  or  check 
was  received  in  amolute  payment,  it  is  re- 
garded but  as  a  means  whereby  the  creditor  may 
obtain  payment — as  payment  provisionally,  un- 
til dishonored;  and  if  dishonored,  it  is  no  pay- 
ment. {The  People  v.  Howdl.  4  Johns.,  3V6; 
OnmweU  v.  Lowtt,  1  HaU,  N.  Y.,  56;  Oleott  v. 
RathboM,  5  Wend.,  490;  BvereU  v.  OoUtM.  3 
Camp.,  515;  Pue/^ord  v.  MaOMeU,  6  T.  R.,  53.) 

What  is  true  of  notes,  checks  and  bills,  is 
true  also  of  the  certificate;  and  yet  the  judge 
refused  the  instructions  prayed  to  this  effect. 

The  judge,  after  some  general  and  immate 
rial  statements  of  the  duty  of  an  agent,  proceeds 
to  leave  to  the  jury  to  decide  what  was  reason- 
able dili^nce  on  the  part  of  the  plaintiff  in 
endeavoring  to  obtain  payment  of  the  certifi- 
cate from  the  bank. 

But  what  diligence  is  reasonable,  is  a  qups- 
tion  of  law  (the  facta  of  the  case  being  ascer- 
tained), to  be  decided  by  the  Judge,  and  not 
by  the  jury.  (I  Stark,  part  8.  sec.  87,  page  414; 
BaitU  V.  Littie,  1  Dev..  387.) 

Besides,  the  rule  as  to  the  kind  of  diligence 
neoeasary,  on  the  part  of  the  pluntiff  Is  er- 
roneous. 

The  banit,  at  the  maturity  of  the  certificate, 
was  failing;  shortly  after,  stopped  payment. 
Hicks  &  Arnold  paid  nothing  for  the  certifi- 
cate, but  took  it  on  account  of  a  debt  which 
240*]  the  *tnnk  could  not  pay.  All  the  facts 
were  fully  known  lo  them,  but  not  to  the  plaint 
iff.  Under  these  circumstances,  nothing  but 
such  gross  und  long-continued  negligence,  on 
the  part  of  the  plaintiff,  as  would  amount  to  a 
fraud,  would  discharge  Hicks  &  Arnold,  con- 
sidered as  guarantors.  {Qoring  v.  Edmonds,  6 
Bing.,  94,  19  E.  C.  L.,  14.) 

This  case  is  to  be  tested,  not  by  the  rules  ap- 
plying to  nfsotiable  insUnments.  If  no  loss 
was  sustained  for  want  of  notice  or  suit,  want 
of  notice  or  suit  does  not  affect  the  ptainUff's 
right,  (iiiee  S&etwU  V.  Knox,  1  Dev.,  418.  and 
cases  there  cited.) 

Again,  the  judge  Informs  the  Jury  that  the 
plaintiff  was  bound  by  the  act  of  Hicks,  bis 
agent,  "if  ratified  "by  him;  whereas,  beahould 
have  informed  the  Jurv  what  acts  or  declara- 
tions of  plaintiff  would  amount  to  a  ratifica- 
tion, and  left  thc-m  to  decide,  as  their  proper 
function,  whether  those  acts  or  declarations  bad 
been  proved. 

The  judge  ought  to  have  told  the  jury,  as 
prayed  by  Ibe  plaintiff,  that  bringing  suit  on 
the  certificate  to  the  fintt  court  after  U  became 
due,  Ac,  was  reasonable  diligence.  But  to 
leave  a  matter  of  taw  to  the  jury,  is  itself  eiror. 
(Panton  v.  WilHamt.  in  eiror,  2  Adolph.  & 
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276.) 

The  judge  ought  to  have  instructed  the  jury 
that  the  acknowledgment  of  Hicks  &  Arnold, 
after  the  certificate  fell  due,  if  made  by  them, 
was  evidence  that  it  was  not  taken  as  absoltUr 
payment,  &c. ,  as  prayed  by  the  plaintiff. 

The  counsel  for  the  defendant  in  error  made 
the  following  points: 

1.  Joseph  T.  Hicks  was  theagcnt  of  Downer 
and  even  if  he  took  the  certificate  of  deposit  rn 
good  faith,  exercising  the  care  which  a  pnideol 
man  should  do  in  the  management  of  his  own 
affairs,  he  could  not  be  held  liable  for  the  nib- 
sequent  failure  of  the  bank.  He  had  reason  to 
bclieTo  the  bank  was  solvent;  and  as  the  off- 
tificate  bore  interest,  it  was  conndraied  better 
than  specie  as  a  remittance. 

2.  The  proof  on  the  record  is  sufficient  to 
show  thai  John  R.  Hicks  was  the  agent  of 
Downey  at  the  time  of  the  settlement  m  1889. 
but  the  subsequent  reception  of  the  certificate 
from  Dr.  John  Hicks,  by  Downey,  was  an  am- 
ple satisfaction  of  alt  he  had  done,  even  if  he 
had  no  power  to  make  the  settlement  in  tbe 
first  instance,  and  equivalent  to  an  orisiiial  au- 
thority. (Story  on  Agency,  sec.  589;  Dunlap'a 
Pailey.  171,  note  O.;  LawvneeY.  Tiafior,  S 
Hill,  107,  118.) 

8.  It  was  the  duty  of  Downey  to  havn  dis 
sented  from  the  arrangement,  *and  re-  [*246 
fused  the  certificate  of  deposit  at  tbe  time  it 
was  tendered  to  him;  hut  at  all  events,  it  was 
gross  negligence,  and  not^a  reasonable  time,  to 
wait  three  or  four  years  without  notifying 
J.  T.  Hickey  that  he  could  not  receive  it  as  a 
payment.  (Pailey's  Arg.,  172,  note;  2  Kent, 
127;  CmmMv.  Bleecker,  12  Johns,  SOO.) 

4.  John  Hicks  proves  that  Downey  took  the 
certificate  as  absolute  payment;  and  being thw 
accepted,  was  a  good  discharge  of  the  debt; 
especially  as  it  was  in  the  name  of  Down^. 
(Story  on  Contracts,  sec.  998:  3  Oreenleaf,  £v.. 
sec..  528;  Whitbeekv.Vanlfeat,  11  3oiuM,¥l»: 
15ii.,24l.) 

Whether  it  was  accepted  in  satisfaction,  wa< 
a  question  for  the  jury.  <1S  S.  &  R,  162;  9 
Johns,  810.) 

5.  The  rulings  of  the  court,  it  is  submitted, 
were  correct.  It  will  be  seen  that  the  questions 
are  not  leading,  if  he  apply  to  them  ttie  teat 
which  tbe  rules  of  evidence  establishes  as  a 
criterion.    (Oreenleaf's  Ev.,  sec.  4Si4.) 

It  will  be  admitted  that  several  of  theinstruc 
tioQs  asked  for  by  plahitlff,  did  not  appjy  to 
the  proof  in  the  mxnd.  especially  the  flrat 
It  is  submitted  that  the  instnictiooB  given  cov- 
ered every  legal  proposition  aAed  for  by  the 
plaintiffs. 

Mr.  JvtUee  Me£«an  delivered  the  opinion 
of  the  court: 

This  case  was  brought  before  ua  by  a  writ  of 
error  to  the  Circuit  Court  for  the  Soutton  Dis- 
trict of  Mississippi. 

An  action  of  a*mmpsit  waa  commenced  by 
the  plaintiff,  on  a  note  for  f456,  and  a  lai^ 
sum  for  the  hire  of  slaves. 

The  declaration  contained  ten"  counts,  to 
which  the  defendant  pleaded  w>n  aatumjuit. 
the  Statute  of  Limitations  aud  payment,  on  sti 
of  which  issues  were  joined.  The  jury  "  found 
fm*  the  defendant  upon  the  iHuee  Joined  as  to 
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thewithinnoteof  $4S6and  the  within  account." 
Tiiisflnding,  it  is  conteDded.  is  imperfect,  Irre- 

rtsTe  to  ihe  iasiiea,  and  does  not  dispose  of 
whole  matter  Babmilted  by  the  pleadings. 
A  Tfrdict  ia  bad  if  it  varies  from  the  issue  in 
a  sttbatantisl  matter,  or  if  it  tiads  only  a  part 
of  tliat  which  is  in  iitsue;  and  though  the  court 
maj  give  form  to  a  general  finding,  so  as  to 
make  it  harmonize  with  the  issue,  yet  if  It  np- 
pptn  that  the  finding  is  different  from  the  is- 
sue, or  is  conflned  to  a  part  only  of  the  matter 
iri  ianie,  no  judgment  can  be  rendered  upon  the 
verdict-  {Putterwny.  United  SiaUts.  2  Wheat. . 
221.)  The  verdict  rendered  was  informal,  but 
there  was  sufficient  to  authorize  tlie  court  to 
f-nter  it  in  form.  The  matter  in  controversy 
was  the  note  stated  and  the  hire  of  the  negroes, 
217'^]  the  amount  claimed  *for  wbicli.  was 
<4ated  m  an  account:  and  on  both  these  the 
jury  found  for  the  defendant,  on  the  issues 
yAaed,  We  think  this  was  sufficient. 

Andrew  Arnold,  a  copartner  of  the  testator, 
was  offered  as  a  witness,  and  being  objected  to 
on  the  ground  of  interest,  a  release  was  given 
in  eridence.  which,  on  its  face,  appeared  to  be 
dqly  executed;  on  which  the  witness  was 
»woni.  Objection  is  made  that  the  execution 
of  the  release  was  not  proved.  The  answer  to 
tliis  is,  that  there  was  no  exception  talien  to 
the  paper  on  that  ground. 

From  the  facts,  it  appears  that  Joseph  T. 
ilicka,  now  represented  by  his  executrix,  was 
indebted  to  the  plaintiff  on  the  10th  January, 
1SS».  on  a  settlement,  $9,799.89,  for  the  hire  of 
a^roes,  which  John  R  Hicks,  the  friend  of 
Downey,  received  in  a  certificate  of  deposit 
fnm  the  Mississippi  Railroad  Bank,  situated  at 
Natchez,  payable  on  the  Ist  of  November  en- 
Miing,  for  which  be  executed  a  receipt.  He 
was  not  authorized  to  act  as  the  agent  of 
Downey,  but  he  acted  as  his  friend  in  the  busi- 
DOB.  Bdng  assured  by  his  brother,  Joseph  T. 
HidEs,  and  othere.  that  the  banic  was  good  (and 
u  a  leasoD  for  this  opinion  it  was  stated  that 
wealthy  oaen  bad  an  interest  in  the  bank),  and 
aa eight  per  cent,  interest  was  paid  for  deposits, 
■be  certificate  was  preferred,  believing  it  would 
1*  satisfactory  to  the  plaintiff.  At  the  lime  of 
tills  transaction  the  bank  was  Indebted  to  Jo- 
«[4  T.  Uicks  and  Arnold,  for  labor  on  the 
raibead,  asum  exceeding  twenty  thousand  dol- 
Ure.  The  mode  of  payment  was  by  drawing 
a  check  on  the  bank  for  several  cl^ms,  and 
then  crediting  on  the  books  of  the  bank,  as  a 
deposit,  the  sum  due  to  each  claimant. 

1b  February  ensuing,  when  John  R.  Hicks 
ntumed  to  North  Carolina,  where  he  and  the 
phintiff  resided,  he  handed  over  to  Downey 
the  certificate  of  deposit,  who  received  U.  say- 
ing he  would  have  preferred  the  gold  and  silver; 
bat  sud  nothing  further  in  repudiation  or  con- 
flnnation  of  the  act  of  Hicks.  In  a  letter  dated 
the  3d  of  March,  1839,  from  J.  T.  Hicks  and 
Arnold,  to  the  bank,  they  say:  "Wc  have  ever 
^Dlertained  the  kindest  feeling  towards  your 
inaiiution,  and  every  disposition  of  indulgence 
to  the  utmost  of  our  ability.  Tbe  time  has 
DOW  arrived  when  ruin  awaits  us,  from  a  total 
inability  to  use  your  post  notes  to  meet  our  en- 
nigements;"  and  they  proposed  to  take  some 
iiK»ey  and  negroes  for  I  be  money  due  them 
from  the  liank.  or  to  take  tbe  whole  in  negroes, 
if  the  money  could  not  he  paid. 
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For  a  short  time  after  the  date  of  tbe  certifi- 
cate of  deposit,  the  bank  continued  to  pay  small 
notes  in  specie,  but  evidence  was  given  conduc- 
ing to  show  it  was  unable  to  meet  Its  enirngf- 
ments,  *and  that  in  a  short  time  it  [*248 
failed.  Suit  was  brought  by  Downey  against 
the  bank  on  the  certificate  of  deposit,  in  the 
(Spring  of  1840;  and  also  for  other  sums,  due 
him  for  Hicks  &  Arnold,  by  arrangements  with 
them.  But  nothing  could  bo  recovered  from 
the  bank. 

Evidence  was  offered  with  the  view  of  show- 
ing that  Downey  considered  the  certificate  of 
deposit  as  good,  and  that  be  said  he  could  not 
complain  of  Hicks,  in  receiving  the  certificate-, 
as  he  had  received  a  similar  one  on  his  own  ac- 
count. 

Evidence  was  also  given  to  show  that  on  thi* 
eleventh  of  March,  1840,  Joseph  T.  Hicks  and 
Arnold  admitted  the  certificate  of  deposit  was 
given  as  collateral  security,  and  that  they  con- 
sidered Ihemnelves  bound  to  pay  the  debt  due 
the  plaintiff,  including  the  certificate  of  deposit, 
and  other  demands.  Evidence  was  also  giren 
to  explain  this  conversation  as  referring  exclti- 
sively  to  other  demands,  not  iocludiDg  the  cer 
tificate  of  deport. 

The  testimony  being  closed,  the  plainlifT 
prayed  the  court  to  instruct  the  jury,  1.  That 
the  acceptance  by  the  plaintiff  of  ihecerliScnle 
of  deposit  fur  a  precedent  debt  due  him  by 
Hickn  or  Hicks  &  Arnold,  was  no  payment  or 
extinguishment  of  such  debt,  unless  there  was 
an  express  agreement  to  accept  it  as  such  pay- 
ment; and  to  take  the  risk  of  the  solvency  of  the 
bank. 

2.  That  the  certificate  of  a  l>ank  due  at  a 
future  day,  lihe  the  note  of  any  third  person,  if 
given  for  a  pre-existing  debt,  is  not  payment 
and  discharge  thereof,  unless  specially  agreed 
to  be  so  taken ;  and  if  a  receipt  in  full  be  given, 
it  is  stilt  a  quesUon  of  fact  for  the  jury  to  ('o- 
cide  whether  there  was  snch  an  agreement  or 
not;  and  that  unless  tbe  certiticate  be  after- 
wards paid  by  the  bank,  it  is  prifoa  fade  no 
satisfaction  of  the  pre-existing  debt. 

3.  That  if  llie  jury  believe,  from  the  evi 
dence,  that  Hicks  &  Arnold  or  Ilicks,  after  llio 
maturity  of  the  certificate,  admitted  Ibcir  lia- 
bility to  make  it  good,  such  admission  is  evi- 
dence that  tlic  certificate  was  not  taken  as  pay- 
ment absolutely,  but  as  conditional  payment 
only,  and  that  they  had  notice  of  all  tbe  facts 
necessary  to  hold  them  responsible. 

Tbe  court  charged  the  jury  that  "  an  agent 
is  bound  to  act  in  accordance  with  his  author- 
ity, to  make  his  acts  binding  on  his  principal. 
If  the  agent  exceeds  hisauthority,  bis  prlncIpHl 
is  not  bound  by  his  act,  so  exceeding  his  au- 
thority, unless  the  principal  afterwards  ratify 
his  acts.  If  a  principal,,  after  he  is  informcu 
what  his  aircnt  has  done,  ratify  his  acts,  be  is 
bound  by  the  ncu  of  his  agents,  although  the 
agent  may  not  have  had  any  authority  to  do 
the  act  so  ratified  at  tbe  time  it  was  done.  An 
act  done  as  an  agent  by  one  having  no  author- 
ity, it  is  obligatory  on  his  principal;  if,  in  a 
reasonable  time  after,  bo  is  fully  *in  f'*240 
formed  of  what  has  been  done,  he  does  not  ab- 
ject thereto,  he  is  presumed  to  ratify  ttie  acts, 
and  is  bound  thereby." 

That,  "if  Downey  received  the  certificate, 
conditioned  that  he  would  receive  the  money  in 
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discharge  of  tlio  debt,  if  the  bank  should  pay 
it.  theo  Downey  was  bound  to  use  reasonable 
diligence  to  collect  the  money  due  on  the  certlfl- 
CHte.  Reasonable  diligence  consists  in  8ucb  ex- 
ertions as  a  prudent  man  would  use  in  his  own 
cHse  in  the  eoHection  of  the  certiScale;  and  if 
Downey  failed  to  use  xuch  diligence  to  collect 
the  money,  the  defendants  are  not  liable  and  the 
jury  should  find  for  the  defendant." 

In  ordinary  transaclions,  a  check  on  a  epecie- 
payiDg  bauk.  payable  on  demand,  in  payment. 
And,  If  tbo  holder  of  the  check  present  it  to  the 
tMUik,  and  direct  the  amount  to  be  placed  to  bis 
credit  aa  a  deposit,  and  the  bank  should  fait, 
the  loss  would  be  the  depositor's.  The  deposit 
wiis  at  his  option  and  for  his  benefit.  But  the 
tmnsactioD  of  Downey  and  Hicks  was  not  of 
this  character.  Doctor  Hicka,  who  acted  for 
Downey,  was  not  auihorized  to  make  the  ar- 
rnn^ement;  he  acted,  In  his  own  language, 
"  without  authority,  as  the  friend  of  the  plaint- 
,  iff."  There  was  no  money,  in  fact,  deposited 
ill  the  bank.  It  was  indebted  to  J.  T.  Hicks 
and  Arnold,  who  were  in  partnership,  in  a  large 
sum;  and  to  pay  Downey.  Ilicks  drew  a  check 
for  tiie  amount,  which  was  charged  to  bis  ac- 
count in  bank  and  a  certificate  of  deposit  for 
the  same  amount  was  ^ven  to  Downey.  This 
arrangement  was  strongly  recommended  by  the 
d4!btor.  Hicks,  to  his  brother,  the  friend  of 
Downey.  Eight  per  cent,  was  allowed  on  the 
certificate  of  depmit,  whldi  was  payable  in  ten 
months. 

A  note  of  the  debtor  himself,  or  of  a  third 
party,  is  never  considered  as  a  payment  of  a 
precedent  debt,  unless  there  be  a  special  agree- 
ment to  that  effect.  Had  Downey  received  the 
OTtificale  of  deposit  himself,  it  could  not  have 
been  considered  a  payment  unless  it  .was  so 
agreed.  The  transaction,  in  fact,  was  only  a 
dealing  with  credits.  No  money  was  drawn 
from  the  bank,  or  deposited  in  it.  By  the  cer- 
ttticate,  the  credit  of  the  bank  was  given  in  ad- 
dition to  the  credit  of  the  original  debtor.  ISuch 
a  transaction,  without  a  special  agreement  to 
receive  the  certificate  in  payment,  would  make 
it  a  collateral  security  only.  A  receipt  for  tlie 
amount,  executed  at  the  time,  would  not  affect 
tlic  question.  In  this  view,  it  was  error  in  the 
court  not  1o  give  the  first  and  second  instruc- 
tions asked  by  the  plaintiff,  unless  the  charge 
given  substantially  embraced  (he  points  statM, 

In  the  charge  j^ven  It  is  nowhere  stated  that, 
to  make  the  certificate  of  deposit  a  payment, 
there  must,  be  an  agreement  to  that  effect.  Tlie 
jury  aTe  informed,  that  where  an  agent  exceeds 
2J50*J  *his  authority,  or  acts  without  author- 
ity,  the  principal  is  uot  bound,  unless  he  ratify 
such  acta.  But  the  Jury  are  not  Informed  what 
amounts  lo  a  ratification.  They  are  told,  where 
acts  are  done,  of  which  the  principal  is  informed, 
If  be  does  not  in  a  reasonable  time  object  there- 
to, he  is  presumed  to  ratify  the  acts,  and  is 
bound  thereby. 

This,  in  all  probability,  misled  the  jury. 
Doctor  Hicks,  in  receiving  the  certificate  of 
deposit,  did  not  pretend  that  he  wa-s  authorized 
to  receive  it — much  less  that  he  was  authorized 
lo  receive  it  as  payment.  The  receipt  of  the 
certificate,  under  such  circumstances,  by  Down- 
ey, without  any  express  agreement  ou  the  sub 
jecl.  could  not  operate  as  payment.  In  this 
rcKpect,  therefore,  unless  such  on  agreement 
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wan  shown  and  connected  with  this  pail  of  ibe  ! 

charge,  It  was  erroneous.  • 

The  jury  were  instructed,  that  if  the  certifl- 

cate  was  received  on  condition,  the  depont,  if  i 

paid  by  the  bauk.  should  be  applied  us  par-  j 

ment,  Downey  was  bound  to  use  reamnaliie  - 

diligence.    But  the  jury  were  not  infonned  ! 

what  that  kind  of  diligence  was,  except  "tbit  > 

it  consisted  in  such  exertions  as  a  prudent  ouq  ' 

would  use  in  bis  own  case  in  the  collection  of  j 

the  certificate."   Where  a  note  Is  received  at  ] 

collateral  security,  and  this  certificate  of  depiKit  ^ 

is  only  the  obligation  of  the  bank,  and  does  not,  i 

in  principle,  in  this  respect,  differ  from  a  note,  ] 

the  holder  is  not  bound  to  active  diligence.  If  ! 

the  note  have  an  indorser,  and  it  matures  in  hit  1 

bands,  be  may  be  bound  to  take  such  steps  u  ] 

shall  charge  the  indorser  as  a  bank  is  bound.  • 
where  a  note  is  sent  to  it  for  collection.  But 
he  is  not  bound  to  bring  suit.    Be  is  ooIt 

chargeable  with  a  negligence,  which  shall  , 
ate  to  the  injury  of  tne  owner  of  the  paper. 

As,  in  less  than  three  months  from  date  nf  i 

the  certificate  of  deposit  by  the  showing  of  tlie  ' 

defendant,  the  post  notes  of  the  hank  answered  < 
him  no  valuable  purpose  in  satisfying  tlie  de- 
manils  against  him,  there  is  no  ground  to  tilm 

that  the  defendant  suffered  by  any  want  at  dm-  ' 
eence  in  the  plaintiff.  The  bank  was  insolvent, 
if  not  when  the  certificate  was  given,  before  it 

lH>came  due.    The  above  instruction  was  er-  : 

roneous.  l 

We  think  the  court  erred,  also,  in  refuringto  t 

give  the  third  instruction,  as  prayed  by  the  | 

plaintiff.    If  the  evidence  showed,  after  the  ; 

maturity  of  the  certificate,  that  Hicks  £Ar-  { 

no)d,  or  Hicks,  admitted  their  liability  to  make  ; 
it  good,  the  jury  should  have  been  told  by  the 
court,  that  if  they  beHeved  such  an  adroisaoD 
was  made,  it  conduced  to  prove  that  the  certiO- 
cate  was  not  taken  in  payment. 

Fbr  the  above  rea*on*,  the  judgment  o/tAt  Cfr-  ' 
euit  Court  is  reversed,  and m€ eaum  remandfd 
for  further  proceedings. 

Meetre.  JveHees  Duaiel  and  Grier 

Bcnted. 

*Mr.  JitHtice  Daniel  [Mr.  Juttiee  ["251 
Grier  concurring): 

It  is  my  opinion  that  the  judicment  of  the 
Circuit  Court,  in  this  case,  should  'be  affirmeil, 
upon  the  questions  raised  in  the  argumesi; 
1ft,  upon  the  sufficiency  of  the  finding  by  the 
jury,  as  being  responsive  to  all  the  issues,  or 
olhi'rwise;2d,  as  to  the  admissibility  in  evidence 
of  the  release  to  Arnold,  in  the  altsence  of  Ibc 
subwribing  witness  to  that  release,  there  is  sn 
entire  coQcurreoce  amonicst  the  judges.  But 
with  the  views  announced  as  Uiose  ol  the  conrt 
with  respect  to  the  authority  and  the  acts  of 
Doctor  Hicks,  as  the  agent  of  Downey,  aitd  ss 
to  the  consequences  deduclble  from  tbow 
aetb.  I  am  constrained  to  disagree. 

And  here  I  must  remark,  that  according  lo 
my  apprehension  of  the  evidence  upon  the 
record,  as  to  the  authority  vested  in  Doctor 
Hicks,  as  agent,  and  his  acts  under  iliat  au- 
thority, and  with  respect  to  the  conduct  of 
Downey,  as  principal,  in  confirmatlou  of  tliOM 
acts — that  evidence  has  not  been  accuratfiy 
stated.  It  is  said  by  the  couil.  thai  Doctor 
Hicka  did  not  act  as  the  agent,  but  merely  *» 
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ibe  friend  of  Downey.   There  wems  to  be 

sme  difficulty,  nad  even  confu^oa.  Id  Ibis  at- 
tempt to  diticrimiDate  between  these  two  char- 
aoera.  True  it  is,  that  the  agent,  however 
confided  in,  does  not  always  prove  the  best 
friend  of  his  principal;  but  it  is  equally  true, 
that  the  principal  would  mrely  select,  an  his 
agent,  one  whom  he  regarded  in  any  other 
light  than  that  of  a  friend.  But  the  record. 
SMordiag  to  my  apprehension  of  the  evidence, 
discloses  the  most  ample  and  explicit  authority 
toDocior  Hicks,  to  settle  theclairasof  Downey 
upon  the  firm  of  Hicks  &  Arnold,  and  exhibits 
instnif'tioDs  equally  clear  to  Doctor  Hicks,  to 
tnuumit  to  Downey  the  amount  which  this 
ajent,  upon  the  settlement  made  by  him,  should 
Mertain  to  be  owing  from  Hicks  &  Arnold  to 
Downey.  The  record  discloses  these  further 
farts:  1.  The  settlement  madeby  Doctor  Hicks 
wilh  Hicks  &  Arnold;  2.  The  drawing  of  a 
check  by  these  persons  in  favtir  of  Doctor 
lltcks.  the  agent,  upon  the  bank  at  Natchez, 
for  the  amount  ascertained  to  be  due  to  Downey; 
3.  The  presentation  of  that  check  by  the  agent, 
at  the  bank  at  Natchez;  4.  The  proffer  by  the 
bulk,  of  payntent  in  specie  of  the  amount 
of  the  check;  and  the  express  agreemeat 
of  the  agent  with  the  bank,  to  commute  that 
check  and  proffer  of  immediate  payment  in 
inoney  for  a  certificate  of  deposit,  or  post  note, 
payable  at  a  deferred  period,  bearing  an  interest 
of  8  per  centum.  So  much,  then,  for  the  acts 
oftbeuent  in  virtucof  tbeauthorily  originally 
Teated  inbim;  and  if  there  could  arise  a  doubt  as 
to  ibdr  validity,  that  doubt  could  apply  only  to 
ibe  transmutation  of  the  demand  for  the  money 
into  a  certiHcate  of  deposit,  or  deferred 
parmcnt.  bearing  interest.  But,  supixisiog 
252*]  *tbere  had  been  room  for  doubt  in  this 
respect,  on  the  ground  that  the  agent  had 
transcended  his  power,  that  doubt  must  t>e 
cotirely  dispelled  when  the  conduct  of  the  prin- 
cipal is  coDsidered.  Upon  being  iaformeu,  by 
ibe  agent,  of  the  measure  he  had  taken,  and 
upon  having  the  certificate  iraDsmitted  to  liim, 
tbe  principal  said,  in  reply,  that  although  he 
would  have  preferred  a  payment  down  in 
money,  yet  as  the  agent  had  acleil  for  himself 
u  he  had  done  for  hts  principal,  he  could  not 
find  fault  with  the  arrangement.  Heexpressed 
no  apprehensions  as  to  ttie  prudence  or  safety 
of  llie  arrangement,  but  ratified  it  expressly; 
and  in  fact  the  proof  ia  clear,  that  at  the  time, 
aodforsome  months  after,  the  bank  wns  pay- 
ing specie;  and  that  its  certificates,  like  the 
ooe  in  question,  commantled  a  premium  in  the 
inirket.  In  this  mode  were  the  entire  proceed- 
ings of  the  agent  explicitly  ratified. 

If  this  apprehension  of  the  testimony  be  cor- 
rect, tbvn  it  is  dilHcull  to  conceive  how  the 
Jur)' could  have  been  misled  liy  the  instructions 
whidi  were  given  them  by  the  court.  Indeed 
iliiit  court,  so  far  as  those  iuBlructioLS  covered 
Uw  relation  of  principol  and  agent,  have  not 
questioned  the  correclucss  of  those  ioslructions. 
but  it  is  said  that  the  court  erred  in  the  opinion 
it  «xpre«9ed  upon  the  subject  of  the  dlltgcnce 
requisite  in  the  application  for  payment  of  the 
WTtittcHle  of  deposit.  Let  it  be  conceded  that 
thl<(  opinion  of  the  court  upon  the  subject  of 
n.-aaonatjic  diligence  was  not  the  law;  still  it 
■hould  not  affect  the  decision  in  tills  cane,  be- 
caose  that  opinion  had  no  connection  with  the 
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true  character  of  the  case,  which  depended  apon 
a  phase  of  the  evidence  to  which  that  instruC' 
tion  had  no  application,  and  could  not  in- 
fluence. If  the  agent  of  Downev  was  au> 
Ihorized  to  settle,  and  had  settled  with  the 
debtors  of  Downey,  and  the  latter  had  accepted 
from  his  debtors  what  he  acknowledged  was 
payment,  at  this  point  the  transaction  closed; 
and  unlesB  the  parties  making  payment  could 
be  affected  by  showing  fraud  or  bad  faith,  the 
whole  matter  was  terminated  by  the  agreement 
Iwtween  the  parties.  Downey  htui  an  indis- 
puiable  right  to  receive  payment  in  any  medium 
he  might  choose,  and  it  is  not  in  the  power  ot 
A  court  to  control  his  first  choice  and  give  him 
the  right  to  a  second,  or  to  visit  apon  those  who 
have  applied  their  means  to  his  satisfaction,  and 
by  so  doing  prevented  them  being  available  to 
themselves  to  any  other  possible  purpose,  the 
mischiefs  resuhing  from  his  choice. 
But  it  issaidbytfae  court,  that  Hicks  &  Arnold, 
subsequently  to  the  failure  of  the  bank,  admit- 
ted their  liability  to  Downey  for  this  demand. 
Here,  again,  I  conceive  that  the  evidence  ia 
this  cause  has  been  greatly  mlBappreheoded. 
and  that  a  correct  uudorstanding  of  the  testi- 
mony will  show  that  the  'admission  [*253 
.  whicb  has  been  brought  to  bear  upon  this  trans- 
action, related  to  a  potterior  and  wholly 
different  liability  of  the  same  parties — to  a 
transaction  in  which  Hicks  and  Arnold  bad 
deposited  a  certiticata  of  deposit  of  this  bank 
as  collateral  security  for  a  debt  from  Arnold; 
and  that  security  turning  out  not  to  be  avail- 
able, the^  held  themselves  bound  to  satisfy  the 
demand  it  was  designed  to  secure.  This  sub- 
sequent transaction  had  no  connection  whatever 
with  that  in  which  the  check  in  question  was 
given,  and  on  which  payment  in  money  wiia 
proffered,  but  for  which  theccrtificale  of  deposit 
was,  by  express  agreement  of  Iheagent,  ratified 
by  his  principal,  taken  in  full  satisfaction. 

ORDEH. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  retiord  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Conn  in  tbiscause  be,  and  the 
same  isj  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
award  a  tenire  facia*  de  wyoo. 

Clted-1  am.,  ^1 ;  2  Cllir..  16 ;  3  Bank.  Itcir..  141 ; 
8  BanlE.  U<>8r.,  IIS;  13Banl^.  Betr-.  «3;  1  Sawr-.  Kl: 
28awy.,85a;  iFlippm,470. 


PHILIP  H.  DrLANE.  JOHN  M.  CHILES, 
MARTHA  C.  CHILES.  JOHN  E.  LYKES, 
AND  GRACE  A.  LYKE4,  AppeUanls, 

V. 

ANDREW  B.  MOORE  and  JAMES  L. 
QOREE,  Executors  of  Jambs  L.  Oorbe. 

Deceased. 

Secondary  evidence  of  written  paper,  tehen  ad- 
mitted—  SoiiUi  Carolina  latt — AntenuptiaX 
contract,  validity—  reeardinff — laeJiex  —  eyurty 
uM  not  retiete  after  great  lapte  qf  Hme. 

40» 

Digitized  by  Googit 


SOFBKHB  OOVBT  OF  TBK  USTTSD  STATBB.  US'! 


253 

Where  an  tuite-nuptlal  contract  was  alleged  to 
have  been  mRde,  and  the  afBdavlts  of  the  parties 
clBlmlnfT  undent  alleged  thattber  never  poaBCved 
or  aaw  It ;  that  they  had  made  dill«etit  Inquiry  for 
It,  but  were  unable  to  learn  Its  present  existence 
or  place  of  czlstenoe  ;  that  Inquiry  had  been  made 
of  the  Ruanlian  of  one  of  the  children, wUi  said 
that  he  had  neverbeen  In  possession  of  It,  and  did 
not  know  where  It  was ;  that  inquirr  h*d  been 
mndeatthe  recording  offlces  In  vain,  and  that  the 
affiants  btjlleved  It  to  be  lost;  secondary  proof  of 
Its  contents  ought  to  have  been  admitted. 

Whether  recorded  or  not.  It  was  binding  upon  the 
parties.  If  recorded  within  the  time  preoorlbed  by 
statute,  or  if  ro-aoknowledBett  and  recorded  after- 
wards, notice  would  thereDf  have  been  given  to 
all  persons  of  Its  effect. 

If  it  was  regularly  recorded  In  one  Btate. 
and  the  property  upon  which  It  acted  was  removed 
to  another  State,  the  protection  of  the  contract 
would  follow  the  property  Into  the  State  into 
which  It  was  removed. 

But  wherti  no  suit  was  brought  until  eight  or 
nine  vears  after  the  death  of  the  husband,  and 
then  the  one  which  was  brought  was  dismissed  for 
want  of  prosecution :  another  suit  against  the 
exeoutors  who  had  divided  the  proptrrtyi  comes  too 
late. 

THIB  was  an  appeal  from  the  District  Court 
of  the  TJntted  States  for  the  Middle  DIsUlct 

of  Alabama. 

254*]  *Tfae  case  is  fully  stated  in  the  opin- 
ion of  the  court. 

It  was  arpued  by  Meii»rs.  Johnson  and 
Butler  for  the  appollants,  and  Utetara.  Brad- 
l»r  and  Davldse  for  the  appellees. 

The  counsel  for  the  appellants,  after  stating 
the  case,  proceeded : 

It  Appears,  from  the  record,  that  the  defend- 
ants objected  to  the  reading  of  the  papers  of 
the  marriage  settlement,  because  the  affidavits 
of  the  complainaDla  did  not  make  out  surh  a 
casa  of  the  loesordestriiclion  as  would  distpense 
with  the  production  of  the  original.  The  ob- 
jection was  sustained  by  the  presiding  judge. 
By  the  ruling  of  the  judge,  the  compwnants' 
bilt  was  ordered  to  be  dimissed. 

It  is  submitted,  that  the  ruling  of  the  judge 
was  erroneous;  and  if  it  should  be  sustained 
here,  the  complainant  must  ftiil  in  any  attempt 
to  recover  their  rights,  because  they  cannot  be 
allowed  to  introduce  the  only  evidence  on 
which  they  rest. 

The  evidence  offered  by  the  complainants, 
and  rejected  by  the  court,  was  both  competent 
and  sulflcieat  (o  satisfy  a  judge,  when  discre- 
tion must,  on  such  questions,  regulnte  bis 
Judgment;  and  especially  bo  in  the  chancery 
jurisdiction  of  the  court,  where  it  is  usual  to 
receive  with  a  liberal  latitude,  mb  modo  at  least, 
all  evidence  that  can  lead  to  a  cooipetent  judg- 
ment on  the  rights  of  the  parlies.  The  bill  was 
flied  by  those  who  were  seeking  their  rights  by 
discovery,  and  against  the  acts  of  tboge  who 
had  a  temptation  to  destroy  the  evidence  against 
them.  But  it  is  submitted,  that  the  question 
has  been  authoritatively  ruled  by  ihe  court; 
and  aocordiDc  to  the  adjudged  cases  on  the 
same  subject  To  Alabama,  where  this  cane  was 
tri«},  the  evidence  rejected  should  have  been 
admitted.  KTayloe  v.  Rigg»,  1  Pet.,  .591,  596; 
8.  C,  9  Wharton,  483;  Winn  v.  PatterHon,  9 
663,  676:  S.  C,  5  Pet.,  233,  240.  242;  Sturds- 
vani  v.  Oainet.  6  Ala..  435;  SUrge  v.  Clapton. 
e  Ala.,  989.) 


Nora.— Jtforrtofle  xttUmcntu  or  etrnveyancc  for 
benefit  of  wife  and  chiUU  lehenoood  i>r  void  cm  to 
eredOon.  8ee  notetoSextoo  v.  wheatoo,  8  Wheat., 

a». 
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If  the  evidence  rejected  by  the  judge,  as  in 
the  reading  of  the  marriage  Bettleraeot.  should 
have  been  received,  as  we  think  it  should,  then 
it  may  become  necessaiy  to  bring  in  review  the 
questions  made  by  the  defendants'  answer. 

Was  the  marriage  settlement  duly  and  l^slly 
recorded  In  South  Carolina  By  the  laws  of 
South  Carolina  (see  Act  of  1786  and  1828)  mar- 
riage settlements,  according  to  the  first  A.ct.  are 
required  to  be  recorded  in  the  office  of  the  Sec- 
retary of  State,  and  by  the  second  Act.  also,  ia 
the  office  of  Kegiater  of  Mesne  Conveyancea, 
within  three  months  after  their  execution,  other 
wise  they  will  be  regarded  as  vt^d  at  law.  The 
marriage  settlement,  in  this  case,  was  executed 
on  the  20th  May,  and  if  ^recorded  be-  [*255 
fore  the  20th  of  August,  would  have  beeo 
duly  recorded,  accordmg  to  the  requiremeols 
of  the  Act  of  1786.  It  appears  from  Ouiguard's 
official  certificate,  that  the  paper  was  recordtil 
in  the  Register. of  Mesne  Conveyances,  on  the 
31st  day  of  July,  1816,  the  day  on  which  it 
was  proved  by  ^ouog,  one  of  HtB  witoeMu 
to  it. 

The  certificate  of  Arthar,  the  Deputy-Secrc 
tary  of  State,  Is  not  definite  as  to  tm  tline  wtien 
the  paper  was  recorded  in  the  office  of  the  See. 
retaiT  of  State.  There  is  no  doubt,  however, 
tliat  It  had  been  first  recorded  in  that  office,  af 
such  should  have  been  done,  according  to  tlie 
Act  of  1786  (which  is  the  only  Act  affectto; 
this  case).  We  think  such  must  be  the  concla- 
slon  of  the  court,  as  scarcely  any  other  fair  in- 
ference could  be  drawn  from  the  premises.  If 
such  should  be  the  holding  of  the  court,  a  sec- 
ond proposition  arises,  was  it  necessary  that  it 
should  have  been  recorded  in  Atabnmat 

According  to  the  tenor  of  Ihe  decisions  of  this 
court,  it  was  not  necessary  Uiat  there  should  be 
such  a  recording  to  protect  ihe  rights  of  the 
complainants  against  the  claims  of  a  subeequeut 
purchaser. 

"A  marriage  settlement  or  deed,  in  favor  of 
the  wife,  duly  executed  and  recorded  in  Vir< 

S'oia,  wilt  be  good  against  the  creditore  io  the 
istrict  of  Columbia,  although  they  may  have 
had  DO  express  notice.  (Bank  v.  Lee,  18  Peters. 
119,  120.)  Such  has  been  the  current  of  ded^ 
ions  in  South  Carolina  and  Alabama. 

But  the  complaiuanla  have  a  right,  from  the 
proof  in  Ihe  record,  to  take  refuge  in  the  equity 
of  their  rights. 

According  to  the  evidence  of  W.  R  Hamil- 
ton, Qoree,  the  testator  of  defendants,  wbn 
seems  to  have  been  a  shopkeeper,  purduted 
the  slave  in  question,  with  express  notice  of 
complainants'  title,  by  the  marriage  settlempnt 
of  their  mother  with  Yancey.  The  lestimooy 
of  Hrtmilton  was  duly  taken :  for,  if  defectively 
taken  in  the  first  instance,  the  defendants  bui 
an  opportunity,  and  were  required,  to  retake  it. 
if  they  chose,  by  an  express  agreement  of  the 
parties. 

Such  being  their  condition— that  is,purchasera 
with  express  notice— he,  Goreo.  look  the  prop- 
erty subject  to  acknowledged  claims  oi  Hk- 
complainants,  and  having  taken  under  tltfir 
title  he  should  not  be  allowed  to  claim  against  ii. 

The  doctrine  of  notice  is  well  e-stabliahtd. 
He  who  acquires  a  legal  title,  having  notice  "( 
the  prior  equity  of  another,  becomes  a  trustee 
for  that  other  to  the  extent  of  his  equity,  (1 
Cranch.  lOO.) 
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If  B  man  will  purchase,  with  notice  of  an- 
oiber's  right,  giviog  a  consideration  will  not 
avail  him.  (2  Bridgman's  Digest,  Vendors  and 
Ptucbaflers.  IX.,  691.) 

256*]  *With  respect  to  theoperaUon  of  the 
Statute  of  Limitations  upon  cases  of  trust  la 
eqniir,  the  distinction  is,  if  the  trust  be  consti- 
Uitod  hy  act  of  the  parties,  the  possession  of 
ibe  trustee  is  the  posaesoion  of  the  ee^tvi  que 
Inut,  and  no  leaglb  of  such  possession  will  bar; 
but  if  a  party  is  constituted  a  trustee  by  the 
decree  of  a  court  of  equity  founded  on  fraud, 
(fc  the  like,  his  possession  is  adrerse,  and  the 
Stitate  of  Limitations  will  run  from  the  time 
that  the  drcamstances  of  the  fraud  were  dis- 
cowed.   (3  Bridgman's  Digest,  d53.) 

In  the  case  of  Miller  y.  Kerahaus,  marriage 
Kttleiaent  was  held  void  at  taw;  in  equity, 
however,  the  party  claiming  under  the  settle- 
meat  would  be  protected  where  the  purchaser 
bttd  actual  notice  of  the  settlement.  (Bayley's 
Eouitr,  481.) 

If  the  foregoing  proportions  can  be  sustained, 
another  question  arises,  and  that  is,  can  the  de- 
fendants claim  to  be  protected  by  the  Statute  of 
Limitationsr  The  complainants  allege,  in  their 
bill,  that  th^  were  minors  at  the  death  of  their 
mother,  and  could  not  assert  their  rights,  under 
the  marriagesettlcmeDt,  as  remaindcniKn,  after 
the  death  of  Tancey,  their  step-father.  They 
av-er,  furthermore,  that  they  were  ignorant  as 
to  the  time  of  Yancey's  death,  from  their  dls- 
tuit  and  separated  situations.  It  is  abto  stated 
eipressly  in  their  bill  (and  it  is  a  bill  of  discoT- 
ery ),  that  they  were  not  informed  as  to  the  time 
wbeo  a  fraud  had  been  committed  upon  their 
rights,  to  wit:  when  Yancey  sold,  and  Goree 
purchased,  with  a  full  disclosure  and  knowl- 
edge of  their  tiUe.  This  reduces  the  parties  to 
the  relation  of  trustee  and  ceHui  que  trust,  and 
txmptit  the  complainant  from  the  operation  of 
the  Statute  of  Limitations. 

Purchaser  from  mortgagor,  with  notice.  can- 
Dot  claim  by  possession  against  a  mortgagee. 
(rAtqwrv.  Oraner,  1  McCord,  385.) 

Ccmrt  of  Equity,  bound  tor  statute,  upon  legal 
title  and*  demands,  except  in  cases  which  arc 
excepted  upon  purely  equitable  principles,  such 
ax  trust,  fraud,  &c.  ( Van  Bhyn  t,  Vineent,  1 
UcCord.  314.) 

In  cases  of  fraud,  it  runs  from  the  time  the 
frand  has  been  discovered.   {Id.,  4  Des.,  480.) 

If  one  intrudes  upon  the  risbts  of  an  infant, 
and  takes  the  profits,  he  will  tie  treated  as  n 
guardian.  His  character  is  fiduciary:  the  Stat- 
ute of  Limitations  is  Inapplicable;  and  lapse  of 
lime  will  not  bar  account.  {Qoodhue  v.  Barn- 
KtU,  Rice.  Equity,  239.) 

The  ruling  of  the  Judge  below  was  evidently 
in  reference  to  a  single  question,  in  which  be 
clearly  was  in  error.  But,  independently  of 
his  dednoQ,  it  may  become  the  plaintiffs  to 
aiMp  this  court,  that  if  he  had  all  these  ques- 
257*J  tioDS  before  him,  the  defendants.  *in 
aay  pnot  of  view,  would  have  been  entitled  to 
a  decree  in  their  favor. 

Therefore,  it  becomes  the  complainants  to 
show  that  they  were  entitled  to  a  decree  in 
their  favor,  upoa  the  entire  merits  of  their 

The  counsel  for  the  ai^)ellee8  made  the 
foliowiuK  points: 

lint  punt  omitted. 
HOVABD  1^ 


II.  The  court  was  right  in  rejecting  the  copy 
of  the  marrit^  contract. 

1.  The  affidavits  of  the  complainants  were 
insufficient  to  prove  the  loss  of  the  original, 
which  they  had  never  seen,  and  which  had 
never  been  seen  by  any  witness  in  the  cause. 

The  foundation  that  is  the  existence  of  an 
original,  was  hot  laid,  unless  it  is  shown  by 
the  copy. 

This  distinguishes  it  from  the  case  of  Winn 
V.  Patterson,  9  Pet.,  663.  and  all  the  other 
cases;  5  Pet..  33S,  et  al. 

2.  If  this  foundation  was  laid,  they  do  not 
show  a  search  for  tiie  original  such  as  la  re- 
quired by  the  court. 

They  state  where  have  searched;  but  Yancey 
removed  from  South  Carolina  to  Alabama, 
carrying  the  personal  properly  with  him.  His 
right,  according  to  the  theory  of  complainanb'. 
depended  upon  this  agreement.  He  would 
have  carried  it  with  him.  It  would  have  been 
among  his  papers.  Tliero  was  no  search 
there.    See  the  esses  cited  on  appellant's  brief. 

3.  The  copy  from  the  records  in  South 
Carolina  cannot  rest  on  the  principle  of  an 
ancient  deed.  The  possession  and  acts  of 
Yancey,  as  represented  by  complainants,  were 
inconsintent  with  any  limitation  on  his  title, 
and  therefore  with  this  deed.  Nor  does  the 
rule  apply  to  copies,  unless  some  other  proof 
of  the  existence,  of  the  deed  is  given.  There 
must  be  proof  alt'inde  that  there  was  an  original. 
(1F»nn  V.  Paiteraon.  9  Pet.,  675,  676,  and  the 
cases  cited  by  appellant.) 

4.  The  affidavit  of  Lykes  and  wife  was  prop- 
erly rejected  by  the  court;  and  in  order  to 
lay  the  foundMlon  for  the  secondary  pioof, 
all  the  conjplalnanls  should  have  purged  them- 
selves from  any  concciilment  or  laches. 

III.  The  copiL-s  could  only  be  admitted  on 
the  ground  of  their  having  l)een  duly  and  law- 
fully recorded  in  South  Carolina. 

1.  The  title  is  set  up  in  a  married  woman  re- 
siding in  Alabama,  iu  personal  property,  openly 
under  the  control  of  her  husband,  which  title 
depends  on  a  marriage  contract  made  in  South 
Carolina.  The  case  of  Ln  v.  The  Bank  ef  the 
United  States.  18  Pet.,  shows  that  such  a  title 
may  be  supported,  notwithstanding  there  is 
*no  record  in  Alabama,  nor  any  badge  [*258 
or  token  to  distinguish  It  from  the  general 
property  ol  the  husband. 

If  the  action  had  been  in  the  State  Court,  the 
law  of  South  Carolina  must  have  been  proved, 
as  any  other  fact  in  the  cause.  But  this  court 
has  said,  in  Lelandv.  Wilkinson,  6  Pet.,  and 
Owingsv.  Hii/l.  9  Pet.,  that  the  general  laws  of 
the  several  Slates  will  be  judicially  ooUced  in 
the  courts  of  the  United  States. 

We  are,  then,  to  inquire  what  the  law  of 
South  Carolina  was  iu  1816.  It  required  the 
record  to  be  made  within  threemontluaftertfae 
date  of  the  deed,  and  after  the  execution  bad 
been  proved  according  to  law,  in  the  office  of 
the  Secretary  of  Stale  only. 

This  disposes  of  the  copy  from  the  Richland 
district. 

2.  No  statute  of  South  Carolina  is  produced, 
showing  how  the  deed  was  to  be  proved.  But, 
admitting  that  this  deed  was  executed  and 
proved  according  to  law,  the  proof  of  the  record- 
ing does  not  sustain  the  claim. 

The  law  of  South  Carolina  will  he  found  in 
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JsTnes'B  Dig.,  375,  876;  SBrev.  Dig..  45,  46: 
6  Stat  at  Large,  App..  686.  637;  and  6  Stat, 
at  Large.  308. 

Tbat  law  required  the  record  to  be  made 
witbiQ  three  montlis,  or  tlie  deed  was  void. 

One  of  tliese  copies  appears  to  have  been  re- 
corded on  the  3lHt  of  July,  1816,  in  the  Rich- 
land office;  the  otiier,  between  the  SOth  of  Julv 
and  the  14th  of  November,  in  the  Secretary  e 
office.  The  presumption,  then,  is,  that  the 
former  was  first  recorded;  for  it  could  hardly 
be  that  it  was  recorded  in  this  last  office  on  the 
80lh.  and  in  the  former  on  the  31st. 

Again;  the  law  authorizing  the  record  in  the 
Register's  offlce.  was  not  passed  until  1828. 
How.  then,  came  this  deed  to  be  recorded  there 
seven  years  in  anticipation  of  such  a  law?  Is 
it  not  evident  that  the  parties  placed  it  there 
first,  mistake,  and  discovering  their  error, 
afterwards  had  it  placed  in  the  Secretary's  office? 
Then,  when  was  it  put  there?  They  must  show 
it  was  within  three  months  after  its  date. 
They  liave  failed  to  do  so. 

So  that  whether  the  affidavits  were,  or  not, 
sufficient  to  admit  the  secondary  proof,  thesec- 
undary  proof  itself  is  wholly  insufficient,  by 
reason  of  the  failure  of  complainants  to  show 
the  record  under  the  statute. 

IV.  The  defuiidants  have  pleaded  the  Statute 
of  Limitations  of  six  years. 

It  would  be  a  complete  bar,  in  any  action  at 
law.  (Aik.  Dig.,  tit.  Limitation,  pp.  270,  271.) 

The  disabililies  are  coverture,  infancy,  non 
compo*,  and  absence  of  defendant  tteyond  seas. 
2flW*j  *In  this  case,  the  slave  was  sold  in 
1821;  the  coverture  terminated  in  1838;  the 
hnslHtnd  survival  to  1884.  with  the  right  of 
ixwsession  and  enjoyment  only.  In  J884,  com- 
plainants' right  was  complete,  if  they  bad  any. 
The  youngest  must  liave  been  of  full  age  in,  or 
before,  the  year  1887.  They  are  all  children 
of  thewidowDeLane,  before  her  marriage  with 
Yancey,  in  1816.  A  suit  in  Equity  against  these 
defendants  was  pending  in  1843,  for  this  very 
property,  and  dismissed  for  wantof  prosecution. 
It  wasas  if  itlmd  nevcrexisttd.  In  1847,  when 
this  suit  began,  more  than  twice  the  period  of 
limit»;ioQ  had  elapsed  tXufx  the  right,  if  any, 
accrued. 

Courts  of  equity  will  not  encourage  such 
demands.  There  must  be  some  diligence,  some 
activity,  some  morement,  by  the  party.  (Pi^t 
V.  Vattier,  9  Pet.,  405;  MeKnighty.  Taj^,  1 
How..  161.) 

V.  Such  activity  was  peculiarly  necessary  in 
this  cose.  It  is  a  suit  against  executors,  bound 
to  close  their  office  with  reasonable  despatch. 
A  suit  pending  against  them  in  1848  had  been 
dismissed.  They  had  gwue  on  to  settle  Iheir 
trust;  the  debis  had  been  paid  and  the  assets 
distributed,  when  this  suit  was  brought,  and 
courts  of  equity  will  protect  them.  The  claim 
should  have  been  presented  within  eighteen 
months.  (Aik.  Dig.;  Clay's  Dig.,  193,  sec.  17.) 

VI.  Finally,  the  presumptions  of  fact  are  all 
against  the  cfaJui  see  up. 

The  marriage  contract  authorizes  a  sale  by 
the  husband,  with  the  consent  of  the  wife. 
They  are  residing  together,  apparenily  in  not 
a  very  prosiKroUH condition,  and  both  purchase, 
I'or  their  own  support  and  the  support  of  iheir 
family  (of  these  very  curaphiiDauts),  the  goods 
of  the  defendants*  testator.  They  are  unable 
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to  pay  for  them,  and  one  or  both  of  them  sell 
the  slave  to  him  for  these  very  things.  Honex^ 
and  fair  dealing  required  tbat  the  wife  ihonu 
out  of  her  means  aid  the  husband  in  supponi&g 
the  children  of  her  prior  marriage,  and  this 
court  will  presume  that  she  did  what  common 
honesty  required  of  her,  and  that  she  did  unite 
in  the  sale.  At  all  events,  it  was  a  rale  and 
delivery  of  posscasioD  made  fo  her  lifetime  for 
her  benefit,  and  this  court  could  compel  bcr 
to  ratify  it  now  If  she  had  not  done  so  before. 

This  contract  was  made  in  South  Carolloi 
in  1816 ;  the  parties  removed  to  Alabama  before 
1820.  It  is  to  be  interpreted  by  tJie  lawstbeo 
in  force  in  South  Carolina. 

In  1811  (Eadnff  v.  Smith.  8  Desaus.,  417. 
455,  457.  462.  468)  the  Court  of  Appeals  of 
that  Stale  declared  the  common  law  of  En- 
gland was  not  applicable  to  cases  of  married 
women  having  separate  estates  In  that  StUe. 
This  was  followed  by  Carter  v.  Etfiagh,  4 
DeMius.,  19,  and  Jamet  v.  Mnymnt,  /A ,  661. 

*From  these  cases  it  appears.  Isl.  [*260 
Thatamarried  woman,  having aseparaleeslste, 
can  only  change,  encumber  or  dispose  of  it, 
strictly  according  to  the  provisions  of  the  set- 
tlement. 2d.  That  an  estate  limited  to  the 
joint  use  of  husband  and  wife  during  cowrt- 
ure,  with  power  to  her  to  dispose  of  il  by  deed 
or  will,  and  to  go  to  her  sole  and  absolute  use 
in  case  of  her  surviving  him,  is  a  separate  estite. 
3d.  The  separate  estate  will  be  liable  for  debw 
contracted  for  the  purposes  for  which  it  wu 
created. 

In  this  case  the  cooditloos  necesmry  to  raise 

a  separate  estate  to  her  out  of  the  joint  estate, 
do  not  exist. 

1.  There  is  no  power  of  disposition  given  to 
her,  but  it  is  given  to  the  husband  omy  with 
her  consent. 

2.  There  is  no  sole  and  absoluteuse  reserved 
to  her;  but  the  right  of  survivorship,  without 
any  power  of  disposal,  is  mutual. 

a.  The  debt  in  this  case  was  contracted  for 
the  purposes  of  the  trust,  and  on  the  credit  of 
the  trust  estate. 

The  cases  of  Gooke  v.  Kenn^y  and  Smith. 
12  Ala.,  42;  Bender  v.  ReynoldM.  15  Ala.,  446. 
are  directly  in  point,  that  such  an  estate,  witli 
the  property  in  the  possession  of  the  hodnnd, 
is  subject  tri  the  husband's  debts.  See,  alco, 
Mom  v.  MeCaU,  12  Ala.,  630. 

Here  acquiescence  may  be  inferred.  {Sfutrt  \ 
V.  Dean,  4  Bro.  C.  C,  326;  5frw/<m*v.  ir.  i 
Bi».  Armagh,  18  Sim.,  648.)  | 

Mr.  Jusfuse  Daniel  delivered  the  opinlcn  of 

the  court: 

The  appellants,  in  the  year  1847,  filed  their  I 
bill  in  the  court  af oresaid'agalnst  ibe  appellees.  | 
seeking  of  ihem  a  discovery   as  to  certsio 
slaves  charged  to  have  come  to  the  poesesMoo 
of  their  ti'Slator,  and  also  an  account  and  a  n*- 
covery  of  tlie  value,  increase,  hires  and  profits  i 
of  those  slaves,  and  claiming  by  name  a  nexra  I 
woman  named  Linda  or  Linder.  together  witli 
her  children. 

The  bill  chHi^  that  in  the  Tear  1816.  Mr^^ 
Ann  Wood  De  Lane,  a  widow  lady  residiw  in  j 
the  Stale  of  South  Carolina,  and 'pofcseswa  "f  I 
valuable  real  estate,  and  of  sundry  slavt*.  bid- 
ing 8lx>ut  to  intermarry  with  one  John  Ysncer. 
an  ante-nuptial  contract  was  entered  into  aod 
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eiecnt«d  between  these  parties.  The  sUpula- 
liowin  this  coDtract,  which  is  made  aa  exhibit 
with  the  bill  are  to  the  following  effect:  That 
"•llthecBtateof  thea^  Add,  real  asd  per- 
toad.  should  be  and  remahi  for  the  joint  use, 
support  and  enjoyment  of  the  said  John  and 
Ann  during  their  joint  lives,  and  to  the  survivor 
of  them  during  hia  or  her  life;  that  the  same 
^ould  be  free  from  any  debts,  dues,  demands 
or  coDiracts  of  said  Yancey,  unless  it  should  be 
under  the  following  restrictiona:  That  the  said 
261*1  Yaocey  'should  not  have  the 

lii^l  to  dispose  of  any  portion  of  the  estate  or 
property,  real  or  personal,  unless  the  said  Aon 
gliould  consent  (hereto.  That  the  said  John 
Hliould  have  the  right  to  dispose  of  the  prop- 
erty upon  his  obtaining  such  consent.  That  the 
nid  Ann  should  have  the  right  of  granting  or 
wtlhnlding  her  cooseut  without  resorting  to  the 
sill  of  a  court  of  equity,  or  to  the  intervention 
of  a  trustee.  That  all  traosfers  by  the  said 
Ji>\m  of  any  portion  of  the  property  with  the 
c»Q»eot  of  the  said  Add.  should  be  valid, 
wlieUier  made  for  his  separate  use  and  benefit, 
or  fur  the  joint  use  of  himself  and  wife;  and 
thaX  the  said  John  should  not  be  compellable 
to  settle  any  equivalent  for  property  so  trans- 
ferred, unless  there  should  be  a  stipnlalioo  be- 
tween the  parties  to  that  effect.  That  all  of 
tbi;  estate,  real  or  personal,  which  should  re- 
nuin  undisposed  of  during  the  joint  lives  of  (be 
pirties,  phoutd  be  for  the  use  and  benefit  of  the 
Mirvtvor;  and  at  hia  or  her  death  should  be 
eijually  divided  amongst  all  the  children  of  the 
«aid  Ann.  both  of  this  and  of  the  former  mar- 
nuge.  That  none  of  the  aforesaid  estate,  real 
or  personal,  should  be  liable  for  any  debts, 
judgments  or  executions,  that  t'might  be  in 
extslencc  at  the  date  of  the  contract,  or  at  any 
time  thereafter  against  the  said  Jnhn,  unless 
by  mutiul  consent  of  the  parties.  The  bill  fur- 
tbiT  charges  that  the  marriage  having  taken 
place  between  the  said  Ann  Wood  I>c  Lane 
and  John  Yancey,  they  removed  to  the  State  of 
Alabama,  where  the  said  Ann  having  dietl,  the 
wid  Yancey,  who  survived  her.  f»old  to  James 
L  Gnree.  deceased,  either  during  the  lifetime 
or  after  the  death  of  (he  said  Ann.  but  without 
hi-r  consent,  and  in  violationof  the  ante  nuptial 
Sfcreemeol,  several  of  the  slaves  mentioned  in 
that  agreement.  That  the  said  Philip  U.  De 
Lane.  Manila  Chiles,  and  Grace  Lykes,  who 
an;  the  children  of  Ann  W.  De  Lane,  by  her 
first  marriage,  and  her  only  heirs,  were,  at  the 
dftte  of  the  sale  aforesud  by  Yuicey,  infants 
of  tender  years. 

The  bill  makes  no  persona  defendants,  and 
Meks  relief  against  none  others,  except  the  said 
Andrew  B,  Moore,  and  James  L.  Gca%e.  the 
txt^utors  of  James  L.  Ooreo,  deceased. 

The  respondents  deny  all  penional  knowledge 
of  a  purchase  of  slaves  by  their  testator,  of 
Yancey,  but  state  that  they  have  been  informed 
uid  believe,  that  the  decedent  did,  in  his  life- 
time, and  in  the  lifetime  of  Ann  W.  Yancey, 
flUaio  from  the  said  John  Yancey,  in  the  year 
\>^.  ancvro  woman  slave,  named  Lindy,  and 
Iht  chikl  Becky,  in  payment  of  a  store  account 
contracted  with  tlie  decedent,  whilst  a  mer- 
cliant  in  Alabama,  by  said  John  and  Ann 
Yucey,  for  sugar,  coffee,  pork,  butter,  cloth- 
ing, and  other  necessaries  for  the  support  of 
Uie  said  John  and  Ann,  and  of  the  complain 
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ants,  the  children  of  thesaid  Ann,*and[*262 
of  the  slaves  conveyed  in  the  marriage  settle- 
ment. The  respondents  deny  that  any  stave 
mentioned  In  that  agreement,exc8pt  the  woman 
Lindy,  ever  came  to  the  possession  of  their  tes- 
tator, and  after  naming  tbe  offspring  of  Lindy. 
they  aver  that  this  female  slave  and  her  off- 
spring were  never  held  by  the  respondents  fn 
any  other  right  than  as  the  executors  of  James 
L.  Goree.  deceased;  that  long  liefore  the institu-, 
tion  of  this  suit,  the  respondents,  as  such  exec- 
utors, had  delivered  over  to  the  distributees 
of  their  testator,  all  the  slaves  held  by  them, 
had  settled  Iheir  account  as  executors,  and  re- 
ceived a  discharge,  viz.  :on  the  2d  day  of  Janu- 
ary. 1846.  Having  made  the  above  statements 
in  answer  to  interrogatories  put  by  the  bill, 
tbe  respondents  propound  these  separate  aver- 
ments, and  claim  to  be  allowed  the  benedt  of 
them  as  If  specially  pleaded. 

1.  That  their  testator  was  a  bona  JUk  pur- 
cbaAer  of  the  slave  Lindy  for  valuable  con- 
sideration, without  notice  of  the  alleged  mar- 
riage settlement. 

3.  '  That  more  than  six  years  had  elapsed  be- 
tween the  death  of  Yancey,  who  survived  his 
wife,  and  the  commeDcement  of  this  suit,  and 
therefore  the  suit  Is  barred  by  the  Statute  of 
Limitations. 

8.  That  the  said  marriage  settlement  was 
made  in  the  State  of  South  Carolina,  and  was 
not  recorded  according  to  the  laws  of  that 
State,  and  is  therefore  void,  both  as  to  tbe  re- 
spondents and  to  their  testator,  who  was  a  b^na 
jide  purchaser  without  notice. 

4.  That  if  the  marriage  settlement  had  been 
properly  recorded,  or  was  otherwise  valid,  the 
sale  of  the  slave  Lind^  was  made  with  the  as- 
sent of  the  said  Ann  lancey. 

a.  That  the  respondents  received  tbe  said 
slaves  as  the  executors  of  the  last  will  and  tes- 
tament of  decedent,  as  a  part  of  his  estate, 
and  had,  before  this  suit  was  commenced,  dis- 
posed of  them  according  to  the  provisions  of 
said  will,  by  distribution  and  delivery  to  the 
legatees  of  said  estate,  and  that  long  before  the 
commencement  of  this  suit,  had  inadeafinal 
settlement  of  f>aid  et-tate.  and  had  been  dis- 
charged from  said  executorship. 

To  the  answer  of  tbe  respondents,  the  com- 
plainants flied  a  general  replication,  and  upon 
the  pleadings  and  proofs  fn  the  cause,  the  Dis- 
trict Court,  on  the  7th  of  Dererobei,  1H49,  pro- 
nounced a  decree,  dismissing  the  bill  of  the 
complainants,  with  coats.  The  cnrrectness  of 
that  decree  we  will  proceed  to  consider. 

The  first  question  which  presents  Itself,  in 
the  natural  order  of  investigation  of  the  pro- 
ceedings of  the  District  Court,  is  that  which 
was  raised  upon  the  admissibility  In  evidence, 
of  an  authenticated  copy  of  the  anle-nuptial 
contract,  upon  the  suflliciency  "of  the  [*203 
cause  a*i8igned  for  the  non-production  of  the 
original.  The  cause  so  as9ip;ned,  was  this: 
The  three  children  of  Mrs.  De  Lane, 
with  the  husbands  of  the  two  daughters,  de- 
pose that  they  never  possessed,  nor  ever  saw 
the  original  contract;  that  they  have  made  dllt 

E;uut  inquiry  for  it,  but  have  been  unable  Ut 
earn  either  its  present  existence  or  place  of 
existence — and  believe  that  it  has  Iieen  lost  or 
destroyed.  And  the  son,  Philip  De  Lane, 
states  further,  tliat  he  had  made  iDquiry  for  It. 
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Ant  of  Jobn  Partridge,  bis  guardian,  who  in- 
formed him  that  be  had  never  been  in  posses- 
MOD  of  it.  and  did  not  know  where  it  was;  that 
depooent  had  also  made  inquiry  for  it  at  the 
Office  of  Mesoe  Conveyancefl,  and  at  the  OfBce 
of  the  Secretary  of  State,  of  South  Carolina, 
but  upon  searcn  and  inquiry  it  uould  not  be 
found  at  either  of  those  places;  and  he  believes 
that  this  instrument  waa  either  destroyed  by 
said  Yancey,  or  by  Are  when  the  court  house 
in  Monroe  County,  in  Alabama,  was  burned  in 
18SS — that  tbe  subscribing  witnesses  to  the 
agreement,  he  believes,  after  diligent  inquiry, 
are  dead.  That  Yancey  died  in  1886,  in  Hin 
Bi88i|tpi,  utterly  InsolTent,  and  no  person  ever 
administered  on  his  estate.  In  disregard  of 
these  affldavils.  the  District  Court  refused  to 
consider  the  copy  of  the  ante-Quptial  contract 
as  legal  or  admissible  iu  the  absence  of  the 
original,  and  in  this  refusal,  we  think  that 
court  baa  erred.  Upon  the  most  obvious  prin- 
ciples of  reason  and  ]uaticc>  we  think  that  the 
complainants  could  not  have  laid  a  stronger 
foundation  for  the  introduction  of  the.  sec- 
ondary proof.  The  custody  of  the  original 
document,  or  the  duty  of  preserving  it,  could 
in  no  view  be  brought  home  to  them.  And 
its  absence,  therefore,  over  which  they  could 
have  had  no  control,  and  produced  by  no  de- 
fault of  theirs,  should  not  have  deprived  them 
uf  the  effect  of  that  document  to  avail  for 
whatever  it  mi^t  be  «orth.  This  view  of  the 
question  before  us,  is  strengthened  by  tbe  ob- 
vious considerations,  that  no  nuspicion  justly 
attaches  to  the  complainants  from  the  non- 
production  of  the  original  agreement,  and  (hat 
Its  exhibition  was  calculated  rather  to  corrobo- 
rate than  to  weaken  their  claims.  Tboin- 
htanoes  in  which  «econdary  evidence  is  to  be 
admitted,  and  the  requisites  demanded  by  the 
courts  to  warrant  its  introduction,  are  treated 
uf  in  the  elementary  works  on  evidence,  as  for 
instance,  in  2  Saunders  on  Pleading  and  Evi- 
dence, 888,  et  «eq.  But  in  a  decision  of  this 
court,  this  subject  has  been  dvalt  with  In  a 
manner  so  strikingly  apposite  to  the  question 
now  tKfore  us,  as  to  warrant  particular  notice 
thereof,  as  being  In  all  respects  decisive  of 
that  question.  We  allude  to  the  decision  of 
Tajfloe  V.  Biggs,  reported  in  1  Peters,  591. 
That  cose  presented  by  no  means  so  strong  a 
claim  for  the  introduction  of  secondary  evi- 
2tf4*J  dence  as  does  the  *one  now  under con- 
itidcralion,  for  that  was  an  application  for 
leave  to  Bubstitute  parol  for  written  evidence, 
and  not  for  the  substitution  of  an  authenticated 
ropy  of  a  written  and  recorded  document  in 
lieu  of  tbe  original.  In  Toyloe  v.  Higgs,  the 
Chief  Justice  Uv'b  down  the  law  as  follows: 

"  The  rule  of  law  is,  that  the  best  evidence 
niustlx:  given  of  whicli  the  uHlure  of  the  thing, 
lscapal>le;  that  is,  that  do  evidence  shall  be 
received  which  presupposes  greater  evidence 
behind  in  the  party's  possession  or  power. 
The  withholding  of  that  better  evidence  raises 
H  presumption,  that  if  produced,  it  might  not 
operate  in  liif*  favor.  For  this  reason,  a  party 
who  is  in  possession  of  an  original  puper.  or 
who  has  it  in  his  power,  is  not  permiltedto 
;;ive  a  copy  in  evidence,  or  to  prove  its  con- 
tents. When,  therefore,  the  plaintiff  below 
offered  to  prove  the  contents  of  the  written 
i-nntract  on  which  tbla  auit  was  instituted,  the 
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defendant  might  very  properly  require  tlie 
contract  itself.  It  was  itself  superior  eridenoe 
of  its  content?  to  anything  depending  on  ibe 
memory  of  a  witness.  It  was  once  in  hi«  pos- 
session, and  tbe  presumption  was  that  it  wu 
still  so.  It  was  necessary  to  do  away  ihi«|Hv- 
sumption,  or  the  secondaiy  evidence  must  be 
excluded.  How  is  it  to  be  done  awayf  If 
the  loss  or  destruction  of  tbe  paper  can  be 
prov^  by  a  disinterested  witness,  the  difficulty 
U  at  once  removed.  But  papers  of  this  <le- 
scri  ption ,  generally  remain  in  possession 
of  the  paily  himself,  and  their  loss  can,  id 
most  instances,  be  known  only  to  himself.  If 
his  own  affidavit  cannot  be  received,  the  km 
of  a  written  contract,  the  ctmtents  of  whidi 
are  well  known  to  others,  or  a  copy  of  which 
can  be  proved,  would  amount  to  a  com|^ 
loss  of  his  rights,  at  least  In  a  court  ot  law. 
The  objection  to  receiving  the  affidavit  of  the 
piuiy  is.  tliat  no  man  can  be  a  witness  in  bis 
own  cause.  This  Is  undoubtedly  a  sonixl  rale, 
which  ought  never  to  be  violated.  But  many 
collateral  questions  arise  in  the  progress  of  a 
cause,  to  which  the  rule  does  not  tpph 
Questions  which  do  not  involve  the  matter 
in  controversy,  but  matters  auxiliaiy  to  die 
trial,  which  facilitate  the  preparation  foriu 
often  depend  on  the  oath  of  the  party.  Ao 
affidavit  of  the  materialty  of  the  witness,  fur 
the  purpose  of  obtaining  a  oontinuaooe,  or  a 
commission  to  take  a  depoaiUoD,  or  an  affidavit 
of  his  inability  to  attend,  is  usually  made  liy 
the  party,  and  received  without  objection.  So 
affidaviu  to  support  a  motion  for  a  new  trial 
are  often  received.  These  cases,  and  oiburs 
of  tbe  same  character,  which  might  be  ad- 
duced, show  that  in  (nany  inddental  qnestioDs 
that  are  addressed  to  the  court,  and  which  do 
not  affect  the  question  to  be  tried  by  the  jury, 
the  affidavit  of  the  party  is  received.  TIk 
testimony  which  esiabli^ieit  the  loss  of  the  pu 
per  is  addressed  to  tlie  court.  *and  does  t'*26o 
uut  relate  to  the  contents  of  the  paper.  It  in  a 
fact  wbicb  may  be  iropunant  as  letting  ttte 
party  in  to  pntvc  the  justice  of  the  cause,  Lot 
does  not  of  itself  prove  anything  in  the  cauw. 
As  this  fact  is  generally  known  only  lolbtt 
party  himself,  there  would  seem  tobe  aD^ 
ceasfty  for  recdvlng  his  afflilavlt  In  support  uf 
it." 

The  law,  as  thus  clearly  declared  by  this 
court  in  Tayloe  v.  Riggt,  is  in  strictest  aooonl' 
ance  with  the  rule  prevailing  in  the  Supreme 
Court  of  the  State  within  which  the  case  be- 
fore us  was  decided.  Thus  in  the  cue  of 
Sturdeeant  v.  Oaimt,  reported  in  the  Sih  vol. 
Alabama  Reports,  p.  485,  that  court  thus  ao- 
nounces  the  rule  by  which  they  are  govenicd 
with  respect  to  the  introduction  of  secondan- 
evidence:  "  In  the  recent  case  of  Jotmv.  8e»tt. 
2  Ala.,  61,  it  ia  stated,  that  no  fixed  rule  can 
be  laid  down  as  applidiUle  to  this  cIsm  »t 
cases;  that,  in  general,  search  must  bemsilK 
where  the  \ont  |>aper  was  last  known  to  bu 
These  renjarks  are  quite  applicable  to  thift 
case.  Search  was  made  where  the  paper  was 
last  known  to  be  only  three  dayi>  before." 
Again:  '*We  cannot  i^ay  that  half  an  hoar's 
search  in  a  lawyer's  office  was  not  snfBcieat  lu 
ascertain  whether  the  paper  was  not  where  it 
was  left.  tior.  iu  the  absence  of  any  fact  iadi- 
catlug  tliat  it  might  be  found  elwwhere,  can 
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«e  pereebne  that  there  vu  any  necewity  to 
xirch  elaewheie  for  tt.  If  the  admisdOD  that 
fhe  piper,  on  further  search  where  it  was  last 
known  to  be.  or  elsewhere,  might  still  be  dis- 
covered,  would  preclude  the  eecondarv  evi- 
(leoce.  it  would  annihilate  the  rule  in  all  cases 
where  the  lost  paper  was  not  proved  to  be  de- 
stroyed as  well  as  lost,  as  otherwise  there  must 
always  be  a  possibility  that  it  may  be  found." 
Wkb  regard  to  the  position  Insisted  upon  in 
tlie  answers,  that  the  ante  nuptial  contract  was 
void  for  the  failure  to  record  it  within  three 
months  from  its  date,  in  confurtnity  with  the 
law  of  South  Carolina;  that  portion,  howev- 
ermaiotainable  it  might  be,  so  far  as  the  In- 
stnunenl  was  designed  to  operate  by  mere  le- 
nl  or  comtrucilve  effect  on  creditors  and 
pDichaserB.  becoming  such  before  it  was  re- 
corded, or,  in  the  event  of  its  never  being  re- 
corded, cannot  be  supported  lo  the  extent,  that 
by  the  failure  to  record  it  within  the  lime  pre- 
^bcd  by  the  statute,  the  deed  would  thereby 
be  void  to  all  intents  and  purposes.  Such  a 
deed  would,  from  its  execution,  be  binding  at 
common  law  inter  parte*,  though  never  record- 
ed: and  if,  after  expiration  of  the  time  pre- 
scribed by  statute,  it  should  be  re-ac-knowl- 
edged  and  then  recorded,  cither  upon  such  re- 
acknowledgment,  or  upon  proof  of  witnesses, 
it  would  from  the  period  of  that  rc-acknowl- 
edgment  and  admiwion  to  record.. be  restored 
10  its  full  effect  of  notice,  which  would,  by 
coDBtruciion.  have  followed  from  its  being  re- 
garded (H^ginally  within  the  time  preacnbed 
266*]  *by  law.  These  concluaions  are  sus- 
tained by  numerous  decisions.  We  refer,  in 
support  of  them,  to  the  cases  of  Turner  v.  iSfa>. 
I  ffjish.,  819;  Currie  v.  Donald.  2  Wash.,  58; 
Bppa  V.  Randolph,  3  Call.,  125;  Qwrrant  v. 
AiuUnm.  4  Ran.,  308;  Roanea  t.  Ar^^.  4 
UiKb.  SM;  Woodt  v.  OtBtngt  A  8mUh.  1 
I'nucb,  288;  Lemeof8ieard  v.  Dank.  6  Peters. 

The  ante-nuptial  agreement  between  Ann 
Wood  De  Lane  and  John  Yancey.  ii  proved  to 
have  been  executed  on  the  SOth  day  of  May, 
1816;  ifit  was  admitted  to  record  at  any  lime 
liefore  the  20th  of  August,  in  the  same  year,  it 
operated  as  notice  to  ail  creditors  and  purchas- 
ers becoming  siu^  aubset^uently  to  the  ex- 
•^cution  of  tbut  agreement;  if  it  was. not  record- 
ed until  the  14tb  of  November,  in  the  year  1816. 
it  could  by  construction  operate  as  notice  from 
ilie  latter  period  only;  but  as  between  the  par- 
lies, and  wiUi  re^d  lo  subsequent  creditors 
and  piuchasers  with  notice,  it  operated  from  the 
period  of  Its  execution.  The  sole  purpose  of 
rec(Hding  the  deed,  is  that  those  who  might 
tieal  with  the  parties  thereto,  or  with  the  sub- 
j«:t8  it  comprised,  should  have  knowledge  of 
ibe  true  condition  of  both,  and  if  such  kuowl- 
•ilge  18  pr(:«umed,  nay.  established  by  legal  in- 
li^ce  from  the  fact  that  the  deed  has  been  re- 
corded, a  fortiori,  it  must  be  established  by  act 
uil  notice. 

It  has  been  made  a  ground  of  defense,  in  the 
iiuswers  in  the  court  below,  and  it  has  alao  been 
inusted  upon  in  argument  here,  that  admit- 
ting the  ante-nuptial  contract  to  have  been  re- 
Mnled  ia  the  State  of  South  Carolina,  and,  in 
coosequenc*  thereof,  to  have  been  so  operative 
Hs  to  affect  with  notice  creditors  and  purchaseni 
vilbio  that  State,  yet,  that  upon  the  removal  or 
fiovam  14. 


the  parlies,  carrying  with  them  the  properly 
into  another  state  or  jurisdiction,  the  In6aence 
of  the  contract,  for  the  protection  of  the  prop- 
erly,  would  be  wholly  destroyed,  and  the  sub- 
ject attempted  to  be  secured,  would  be  open  to 
claims  by  creditors  or  purchasers  subsequently 
coming  mto  existence.  The  petition  here  aa- 
vanced  is  not  now  assunied  for  the  first  time 
in  argument  in  this  court.  It  has,  upon  a 
former  occasion,  been  pressed  \ipon  its  atteo- 
tion,  and  has  l)een  looked  into  with  care,  and 
unless  it  be  the  intention  of  the  court  to  retrace 
the  course  heretofore  adopted,  this  may  be  now, 
as  it  formerly  was.  called  an  adjudged  ■uestion. 
The  case  of  The  United  States  Bank  v.  teeetal.. 
rrported  in  the  13lhof  Peters,  p.  107,  brought 
directly  up  for  the  examination  of  Uils  court, 
the  effect  of  a  Judgment  and  execution,  ob- 
tained by  a  subsequent  creditor  in  the  District 
of  Columbia,  upon  property  found  within  that 
district,  but  whicli  had  been  settled  upon 
the  wife  of  a  debtor,  by  a  deed  executed  and 
recorded  in  Virginia,  according  to  the  laws  of 
that  state,  the  husband  and  wife  being,  at  the 
time  of  ^making  the  infltniment.inbabit-  [*207 
ants  of  the  Stale  of  Virginia.  The  question  was. 
by  Mr.  Juntiee  Catron,  who  delivered  the  opin- 
ion of  the  court,  elaborately  investigated  and 
the  cases  from  ihe  different  states,  founded 
upon  their  Regisiry  Acts,  carefully  collccli'd. 
The  cases  of  Smith  v.  Bntee'x  Administratof, 
from  2d  of  Harris  &  Johnson,  and  of  Oren- 
thaw  V.  Anthonjf,  from  Martin  &  Yerger'a  Ite 
porta,  p.  no,  cited  by  the  learned  Judge,  full^ 
sustains  his  reasoning  upon  the  point.  This 
court  come  unhesitatingly  and  clearly  to  Ihe 
conclusion,  thai  the  deedof  settlement,execuled 
^  and  rec(*rded  in  favor  of  Mrs.  Lee.  in  conform- 
I  ity  Willi  the  laws  of  Virginia,  protected  her 
j  rights  In  the  subject  settled,  against  the  Juilg- 
ment  of  the  subseiiuent  creditor,  in  Ihe  District 
of  Columbia.  We  should  not  be  disposed  to 
disturb  the  doctrine  laid  down  in  the  case  of 
I  The  Bank  of  t/te  United  State*  v.  Lee.  and  in 
I  the  decisions  of  the  state  courts  of  Marj'land 
J  and  Tennessee,  above  mentioned,  if  the  rights  of 
the  parlies  turned  ufKin  the  operation  of  tin- 
contract  as  constituting  notice;  or  upon  tho 
proof  of  knowledge  on  the  part  of  Goree,  the 
purchaser  from  Yancey,  of  the  existence  of  the 
marriage  contract.  But  we  think  that  the 
rights  of  the  parties  to  this  controversy  should 
not  be  made  to  depend  upon  any  such  incij]ent 
as  the  existence  of  notice  of  the  contract, 
either  actual  or  constructive. 

It  has  been  premised,  in  the  statement  of  the 
pleadings  in  this  case  that  the  only  defendants 
in  the  court  below,  were  the  executors  of 
James  L.  (Joree,  deceased,  called  upon  in  their 
representative  character,  and  in  no  other.  The 
marriage  contract  between  Aon  W.  De  Lane 
and  John  Yanc(%  was  executed  in  1816.  It 
is  proved  that  Yuticey  died  in  1833  or  1831. 
The  complainants  are  the'  children  of  Mrn. 
Yancey,  by  her  first  marriage;  so  that,  at  the 
time  of  the  death  of  Yancey,  the  youngest  of 
those  children,  if  born  immediately  prt-cediiig 
the  second  marriage,  could  not  have  bwu 
younger  than  seventeen  years;  the  elder  chil- 
dren were  then  probably  nearly  or  fully  at  ma- 
jority. After  the  death  of  Yancey,  the  record 
discunes  no  claim  on  the  part  of  the  complain- 
ants, nor  any  effort  by  them  to  recover  the 
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property  settled  by  the  contract,  earlier  than 
1842,  dj^t  or  oiae  years  after  Taocey's  death ; 
at  whi(£  last  period,  it  was  said,  there  was 
A  suit  peoding  in  one  of  the  state  courts, 
a^icainst  the  testator  of  the  appellees,  but  which 
suit,  after  being  revived  agnioHt  the  appellees, 
eubscquently  to  the  death  of  their  leslafor.was. 
in  the  year  1848,  dismissed  for  the  want  of 
prosecution.  Tbe  bill  in  this  suit  was  filed  in 
January,  1847,  at  an  interval  of  ihirty-one 
years  after  the  execution  of  the  marriage  agree- 
ment, and  of  fourtpen  years  after  the  death  of 
Yancey:  from  which  last  event,  the  complHin 
ants  had  an  undoubted  and  unobstructed 
268*]  *'power  to  seek  their  rights  under  that 
contract,  whatever  they  were. 

If  mere  tardiness  in  ai^serting  their  preten- 
sions were  all  that  could  lie  Imputed  to  the 
appellants,  this,  of  Itself,  would  place  them  in 
a  position  which  could  not  commend  them  the 
countenance  of  courts  of  justice;  but  this  de- 
lay is  by  no  means  the  only  or  the  least  impu- 
iHtion,  resting  upon  the  course  of  the  appel- 
lants; for  we  see  that,  after  calling  upon  the 
appellees  for  satisfaction  of  their  demand,  the 
appellants  abandoned  that  deniand,  proclaim- 
ing thereby  to  the  representatives  of  Goree  (if 
indeed  they  were  then  in  posse&sion  of  the  sub- 
ject) permission  to  apply  it  in  conformity 
with  the  will  of  their  testator.  The  appellants, 
it  is  not  pretended,  ever  held  or  claimed  the 
subject  in  dispute,  except  in  their  representa- 
tive capacity,  and  in  trust  for  the  creditors  and 
legatees  of  their  testator.  In  the  Interval  be- 
tween the  abandonment  of  their  first  and  the 
ioatilution  of  their  second  demand  by  the  com- 
plainants, those  executors  have,  in  fulllllment 
of  ^eir  trust,  handed  over  the  subject  to  those 
for  whom  they  held  it  under  the  will;  have 
uccouuted  with  the  authorities  to  whom  they 
were  responsible,  and  have  received  from  those 
authorities  a  full  acquittance.  Under  these 
circumstances,  to  hold  them  liable  lo  the  de- 
mands of  the  appellants,  would  in  effect  be  (o 
render  penal  the  regular  discharge  of  their 
duty. 

Thi»  aspect  of  the  eavae  tee  regard  as  fuUy 
varrantinff  the  decree  of  the  Dittnct  Covrt,  din- 
miming  tlte  bill  of  the  complainantt ;  that  decree 
u  tJunfore  affirmed. 

ORDKR. 

This  cause  came  on  to  be  beard  on  the  tran 
script  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Middle  District  of 
Alabama,  and  was  argued  by  counsel ;  on  con 
sideraiion  whereof,  it  is  now  here  ordered,  ad- 
judgi'd  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  c^use  be, 
and  the  same  is  hereby  afflrmed,  with  costs. 

Clted-1  Caur^  £03;  6  Sawy.,  m. 


THE  BOARD  OF  TRUSTEES  FOR  THE 
VINCENNE3  UNIVERSITY,  Ptatntifein 
Error,  ^ 

THE  STATE  OP  INDIANA. 

Indiana  Territory — Act  reserving  land  f&r  use  «/ 
seminary  <^  Uaming^seleeUon — title,  where 
voted— power  to  incorporate  seminary — Indi- 
ana XAgiiiUUure  no  power  to  devett  tiUe,  < 
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In  180i  CoDffreBB  patwd  an  Act  (2  Btat.  at  lance, 
TTTf^mskinKproTlsloD  for  the  disposal  of  the  pub- 
lic landsln  the  Indiana  TPrrltory  .and  forotherpHr- 
poses,"  *ln  which  It  reserved  from  sale «  [■169 
township  In  each  one  of  three  dteirfots,  to  be  lo- 
cated by  the  Secrc-tMry  of  tbe  lYeasury,  for  the 
use  of  a  seminary  of  t^mlnB-. 

In  ISM  the  Secretary  of  the  Treasury  looi ted  t 
particular  townfihip  in  tho  Vlnoennes  rilMrtctfor 
the  use  of  thatdlotrlct;  and  when.  In  ISOk,  the  ter- 
ritorial govcrnini*nt  InwirnorHted  a  "Board  f>( 
Trustees  of  the  Vlncennes  Unlvtfreity."  theirmt 
made  in  ]8n4  attached  to  this  Board.  althnuKii.  for 
the  two  preocdlnir  years,  there-  had  been  uo  grantee 
in  exliitenoe. 

Under  the  ordinanoe  of  1787.  made  applloableto 
Indiana  by  an  Act  of  Cooffresm  the  territorial  gor- 
ernment  oflndlana  had  power  to  pass  tUa  Ai*  of 
Incorporation. 

The  lanffuave  of  the  Act  of  Consreos.  by  which 
Indiana  was  aamltted  into  tbe  Union,  did  net  vest 
thf  above  township  In  tbe  I>0frl6iatiirc  of  tbeStatfl, 

The  Board  of  Trustees  of  the  University  wa*  not 
a  public  corporation,  and  had  no  pfilitlr«l  pnwon. 
The  donation  of  land  for  itssiinport  waaliiipailn- 
natlon  by  a  prIVHte  Individual: and  the  LepislatUR 
of  the  State  conld  not  Hfchtfully  exercise  soy 
power  by  which  the  trust  was  defeated. 

THIS  case  was  brought  up  from  tbe  Supreme 
Court  of  the  State  of  Indiana  by  a  writ  '-f 
error  issued  under  the  S5th  section  of  the  Judi 
ciary  Act. 

The  manner  in  which  tbe  case  arose,  and  the 
1.1W8  relating  to  It.  are  stated  in  the  c^ton  of 

the  court. 

It  was  .irgued  by  Mr.  Jndali«  with  whom 
was  Mr.  Pnnham,  for  the  phiiotifis  in  error, 
and  Mr.  O.  H.  Smith  for  tbe  State  of  Indi- 
ana. 

Tbe  counsel  for  the  plaintiff  in  error  con- 
tended : 

1,  That  the  effect  of  the  rpwrvation  in  llw 
Act  of  Congress  passed  in  1804  was  a  praot. 

The  defendant  and  Judge  Smith,  of  the  Su- 
preme Court  of  Indiana,  assert  that  this  isnota 
grant,  because  there  was  not  a  grantee  in  esse; 
and  that  the  reservation  could  only  beroDie 
effectual  lo  pass  the  title  by  an  appropriation, 
to  be  made  by  Congress,  or  under  its  au 
thority. 

In  WHeox  v.  Jackson.  18  Peters.  498.  tii* 
court,  at  ptijre  513,  define  "appropriation"  as 
follows:  "That  is  nothing  more  nor  less  than 
setting  apart  the  thing  for  some  paniculiir 
use."  And  afterwards,  in  the  same  case  (pajn 
SIS,  the  court  say:  "But  we. go  further. ud 
say,  that  whensoever  a  tract  of  land  shall  once 
have  been  legally  appropriated  to  any  pur- 
pose, for  that  moment,  the  laud  thus  Kppm 
priated  becomes  severed  from  the  mass  of  pub- 
lic lands,  and  tliat  no  subsequent  law  or 
proclamntion  or  sale,  would  be  constnied  lo 
embrace  it,  or  operate  upon  it,  altbougb  ih> 
reservation  was  made  of  it." 

Wasthe  Gibson  township  so  appropriated!  It 
was  reserved  for  a  special  purpose.  It  wsh  lo- 
cated in  pursuance  lo  the  rcBerration.  Wns 
there  anything  mure  necessary  to  set  it  apirt 
for  ihe  particular  use? 

But,  say  (he  oounwl  for  the  State  and  Juri'fr 
Smith,  though  *approprialed,  it  was  [*370 
not  granted,  because  there  was  no  grantee  m 
esse. 

If,  as  a  general  rule,  it  is  true  that  there 
cannot  be  a  grant  wilhnnt  a  grantee  »  em. 
It  is  as  true  that  there  are  exceptions. 

A  grant,  in  case  of  a  charity,  or  of  the  dedi 
cation  of  land  to  a  public  use,  U  gooA  without 
a  grantee  in  em,    Toun      Fiiielet  v,  Ciark,  9 
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Cr.,2*2;  Beaty  v.  Kurtz,  2  Pel.,  666;  Oinein- 
Ml)  v.  White.  6  Pet.,  485;  and  Id  Vidal  v. 
OmnTt  Exeevton,  2  How..  127.  at  pages  1U2, 
198.  it  is  stated,  that  donations  given  to  the  es- 
tablWiineDt  of  colleges,  &c. ,  are  charities  io  the 
testt  at  (he  common  law. 

&  That  the  Territorial  Legislature  had  the 
power  to  apply  to  use  the  township  appropri- 
ftted  by  Coapress,  and  did  apply  it  the  Act 
or  Incorporstton. 

Tbe  counsel  for  the  State  of  Indiana  made 
(he  following  points: 

Firrt.  Tbe  complainants  have  no  such  cor- 
porate existence  as  would  authorize  and  em- 
power them  to  sue.  (3  B.  A..,  483,  noie  a, 
lut  edilioD.  and  see  the  extracts  from  their 
rtcords  in  evidence.) 

Second.  Tbe  suit  is  barred  by  tbe  Statute  of 
Limitations.  (R  S.,  1843.  pp.  795.  7«0;  Actof 
1845-ttt4«.  explanatorv  of  Rev.  Stat.) 

Third.  Tbe  suit  is  barred  hy  twenty  years' 
ailTerse  poseession,  as  the  State,  and  those 
cltimine  under  tbe  Stale  by  purchase  and  leaw, 
had  held  sdversely  more  than  twenty  years  be- 
fore any  suit  was  orougbt  by  the  University  to 
ncorer  tbe  possession,  even  if  tbe  former  ac- 
tions which  were  dismissed  could  aid  this  suit, 
wbicb  »  denied. 

Fourth.  The  case  does  not  come  within  the 
principles  of  an  executory  devise,  and  would 
Dot  avail  the  complainants  even  if  it  were  an 
executory  deviae.  {17  Serg.  &  Rawle,  88;  5 
J  .  392;  9  Ohio,  203;  13  Mass..  537:  16 
Pick..  107:  8  Pet.,  101;  4  Dana,  855;  8  Pet.. 
149;  g  Ves.,  S99;  9  Mass..  419;  7  Ves..  ti9;  9 
Vw.,899;  10  Ves.,  523.) 

Piflh.  The  Act  of  Congress  of  1804,  was 
s  mm  reservatioQ  from  sale,  to  be  after- 
wsidi  appropriated  to  educational  purposes, 
and  neither  .vested  the  same  in  the  complain- 
ants, nor  devested  the  United  Plates  of  the 
tide.  (P.  L.  L.,  104:  3  McLean.  416; 
P.  L.  L..  2d  part,  69:  1  Johns.,  SOS;  9  Johns.. 
74:  Wright's  Ohio,  144.) 

Silth.  The  case  does  not  embrace  the  prind- 
ples  of  adedication  U>  public  or  pious  uses,  so 
M  to  sustain  this  claim.  &  Pet.,  506;  6  Pet., 
4.31,  49tt:  6  PaiKC.  6S9;6  Wend..  667: 4  Paige, 
•^10:  7  Ohio.  219.) 

27 1*]  *j«evenlh.  The  Act  of  Congress  of 
1816,  vested  tbe  legal  title  to  these  lands  in  the 
Slate  of  Indiana,  as  a  trustee,  with  power 
to  direct  to  what  object  or  institution,  heme  "a 
seminary  of  learning,"  the  trust  fund  sball  be 
S|>plied:  and  the  Slate,  having  designated  tbe 
Sute  University,  at  Bloomington,  as  tbe 
"seminsry  of  learning"  to  wblcb  tne  trust  fund 
shall  go,  tbe  compTaioants  have  no  claim 
whsterer,  either  in  law  or  equity,  against  tbe 
State,  the  trustee  of  the  fund.  See  Act  of 
CoDciess  of  1816.  Act  of  ISltj.  and  the  several 
Ada  for  the  admJsdon  of  the  other  new  Slates 
into  the  Union. 

Eighth.  The  doctrines  of  estoppel,  in  their 
most  rigid  appiicaiiun,  can  only  permit  tbe 
complainants  to  retain  what  they  have  al- 
Rady  received,  and  for  this  tlie  State  will  not 
conieod. 

Nuth.  In  any  and  all  events,  the  funds 
wm  public  funds,  and  the  Legislature  of  the 
Stale  had  competent  authority  to  change  their 
direction  to  any  other  seminary  of  learning  at 
will  Had  the  funds  been  tbe  private  ftm&of 
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the  complainants,  and  had  they  been  vested 
with  them,  there  might  have  wen  some  pre- 
text for  the  assumption,  that  the  AoU  of  the 
Indiana  Legislature,  endowing  the  ^le  Uni- 
versity, were  unconstitutional.  (4  Wheat.,  480: 
4  Pet.  Con.  Rep.,  536.) 

Mr.  Jtuiiee  MeLe&a  delivered  the  opinion 
of  the  court: 

This  case  is  before  us  on  a  writ  of  error  to 
the  Supreme  Court  of  the  State  of  Indiana, 
under  the  35th  section  of  the  Judiciary  Act  of 
1789. 

The  bill  was  filed  under  an  Act  of  tbe  Lef^- 
lature  of  Indiana  of  1846,  which  autborizrd 
the  trustees  of  the  Vlncennes  Univer^ty  to  file 
a  bill  ID  chancery,  in  the  nature  of  an  act  of 
disseisin  against  tbe  State,  to  try  their  right  to 
tbe  seminary  township  In  Gibson  County.  Tbe 
facts  stated  In  the  bill  are  substantially  as  fol- 
lows: 

Tbe  Indiana  Territorv  was  organized  by  the 
Act  of  Congress  of  ibe'7tb  of  May.  1800,  with 
tbe  powers  to  legislate  given  by  the  ordinance 
of  1787.  On  tbe  26lb  of  March,  1804.  an  Act 
of  Congress  was  passed,  for  tbe  survey  and  dis- 
posal of  tbe  public  lands,  by  which  three  land 
districts  were  established,  and  an  entire  town- 
ship in  each  was  reserved  for  the  useof  a  sem-  ■ 
inary  of  learning,  to  he  located  hv  tbe  Secre- 
tary of  the  Treasury.  The  boundaries  of  tbe 
Vincennes  land  district  were  the  same  as  des- 
ignated in  a  late  treaty  with  the  Wabash  In- 
dians. The  Secretary  of  ihe  Treasury,  by  let- 
ter of  the  10th  of  October,  1806,  located 
township  No.  3  south  range.  No.  1 1  west,  in 
OibsoD  County,  for  the  use  of  a  seminary  in 
that  district. 

Tbe  Act  of  theSOtb  November,  1806,and  Ihe 
supplement  thereto,  passed  the  17th  of  Sep- 
tember. 1807.  established  tbe  *Vin-  [*272 
cennes  University,  and  incorporated  tbe  same 
hv  tbe  name  of  "The  Board  of  Trustees  of  the 
Vioceones  University."  Tbe  corporalion  wss 
duly  or:ganized  at  Vincennes,  on  the  6th  of  De- 
cember, 1806,  under  the  Act.  and  has  since 
continued.  The  second  section  of  the  Act  of 
lncorponiilon,after  reciting  the  seminary  land-s 
under  the  Act  of  Congress,  provided,  "that  the 
tru8tees,in  their  corporate  capacily,or  a  major- 
ity of  them,  should  be  legally  authorized  to 
sell,  transfer,  convey  and  dispose  of  any 
quantity,  not  exceeding  four  thousand  acres, 
of  said  land,  for  tbe  purpose  of  putting  into 
Immediate  use  the  said  universttv:  and  to  have 
on  rent  the  remaining  part  of  said  township  to 
the  best  advantage,  for  the  use  of  said  public 
school  or  university." 

In  virtue  of  the  atmve  Acts,  the  complainants 
became  possessed  of  the  said  township  of  land, 
and  so  continued  during  ihe  territorial  govern- 
ment  The  same  rights  and  powers  in  the  mir- 
poration.  as  they  existed  under  the  territorial 
government,  were  secured  by  the  Ist  section 
of  the  12lh  article  of  tbe  Constitution  of  Indi- 
ana. Between  (he  years  1806  and  1830.  com- 
plainants sold  4.000  acres  of  the  land,  and 
rented  a  part  of  the  reaUue.  A  coU^  build- 
ing was  constructed  by  them  at  ViQcenoee. 

On  the  32d  January,  1820,  a  joint  resolution 
of  the  Legislature  of  Indiana  was  approved, 
appointing  a  superintendent  for  the  seminary 
township,  with  power  to  rent  the  improved 
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liinds,  to  collect  the  rcDl«,  and  to  account  to 
ibc  State.  And,  on  the  2d  of  Janunry.  1832. 
Hie  Legislature  appointed  commissioDera  to  sell 
ibe  lands  in  that  tuwDsbip.  Tbia  fieems  to  have 
lK«n  done,  on  the  asEumplion  that  tho  board  of 
IruBtet'shad  expired  through  their  own  negli- 
irence.  The  lands  were  sold,  ami  the  money 
received  was  paid  into  the  State  Treasury.  A 
part  of  the  conelderatioa  money  on  this  sale 
had  not  been  collected  when  this  bill  was 
tiled. 

The  complaiuauts  pray  that  an  account  may 
be  taiten  of  the  proceeds,  and  interest  of  the 
Hides  of  the  lands  and  the  reols  received  by  the 
Slate;  and  that  the  same  maybe  paid  to  the 
(Mimplainants,  &c. 

The  defendant's  answer  denies  the  equity  of 
the  hilt,  and  relies  upon  tho  Statute  of  Limita- 
lions.  It  also  denies  that  the  territorial  gov- 
ernment had  any  power  to  incorporate  the 
plainliCfs;  that  the  title  remained  in  the  United 
•States,  it  never  having  been  appropriated  to 
any  special  grantee;  that  under  the  Act  of 
ConeresH  of  the  I9th  of  April,  1816,  for  the  ad- 
mission of  the  State  of  Indiana  into  the  Uniou. 
I  lie  title  to  the  land  in  quesUon  Wame  vested 
in  the  Slate. 

The  Act  of  Congresfi,  which  organized  the 
Terrilory  of  Indiana,  provided. that  so  much  of 
ihe  ordinance  of  1787  for  the  government  of 
ilie  territory  of  the  United  States  northwest  of 
1573*1  the  *Ohto  River,  as  relates  to  the 
Keneral  assembly  therein,  and  prescribes  the 
powers  thereof,  shall  be  in  force,  and  operate 
lit  the  Indiana  Territory,  &c.  The  ordinance 
declares,  "that  tlic  Governor  and  Judges,  or  a 
majority  of  them,  sbull  adopt  and  publish  in 
tlie  district,  such  laws  of  the  original  Slates, 
rriminal  and  civil,  as  may  be  necessary',  and 
liusl  suited  to  the  circumstuQCes  of  the  ditttrici. 
uud  report  them  to  Congress,  from  time  to 
lime;  which  hiws  shall  be  in  force  in  the  dis- 
I  net  until  tlie  organization  of  the  general  as- 
hvmlily  therein,  unless- divapf>rov(.'d  of  by  Con- 
;;res8. '  Provlxion  is  made  in  the  ordinance 
lur  the  apptuntmeut  of  a  legislHtive  council, 
uud  it' is  then  provided,  lhat  "  the  Qovemor, 
liCgislative  Council,  and  House  of  Representa- 
tives, shall  bavc  authority  to  make  laws,  in  all 
uases,  for  the  good  government  of  the  district, 
not  repugnant  to  the  principles  and  articles  in 
Ibis  ordinance." 

Under  the  ordinance,  the  Legislature  of  the 
territory  was  vested  witii  general  legihiative 
(lowers,  restricted  onlvby  the  articles  contained 
in  tiiHt  instrument.  It  had  (lOwer  to  grant  an 
act  of  Incorpomtion.with  all  the  functions  noc- 
c-ssary  to  effectuate  ils  objects.  There  can  be 
no  question,  therefore,  lhat  the  corporate 
jiowefs  vested  in  the  plaintiffs,  by  the  Legisla- 
ture of  the  territory,  were  legitimately  cou- 
U-rred.  And  these  powers  were  not  affected, 
iiud  could  not  he  affected  by  the  Constitution 
of  the  Stale.  It  provided  that  "  all  rights,  con- 
imcls  and  claims,  lK>th  as  respects  individuaU 
uud  bodies  corporate,  sbatt  continue  as  if  no 
change  had  taken  place  in  ihisgovemmeut." 

If  the  Board  of  Trustees,  by  a  failure  to 
elect  when  vacancies  occurred,  or  through  any 
oilier  means,  tiecarae  reduced  to  a  less  numtHsr 
Ihun  was  aiiihorized  to  act  by  the  charter,  the 
corporation  wa»  not  thereby  dissolved.  In 
such  a  case,  its  franchises  would  be  suspended 
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only,  until  Its  functions  were  restored  by  1^ 

latire  action.  This  was  done  by  the  Act  of  tlie 
Legislalurc  of  the  17th  of  February,  1838.  In 
that  Act  the  Territorial  Act  of  incorporation  ii 
recognized,  the  existence  of  six  of  the  trustees 
admitted,  the  vacancies  eupplied.and  tho  board, 
thus  constituted,  was  organized.  If.lherefore, 
the  corporation  by  non  u»er  had. become  lial'le 
to  H  judidal  process  of  forfeiture,  after  this 
Act,  such  a  procedure  oonld  not  be  Instituted. 

The  proviso  in  the  Act  of  1838  could  onlf 
operate  so  as  to  secure  any  rights  which  tiie 
Slate  might  bo  supposed  to  have,  in  the  Oibstm 
township. 

The  reservations  for  the  seminaries  of  learn- 
ing and  for  schools,  are  made  io  the  hum 
terms,  and  in  some  respects  must  rest  on  the 
same  principles.  In  all  the  Western  States, 
north  of  the  Ohio,  similar  reserves  for  school* 
and  seminaries  of  learning  have  been  made.  In 
the  case  of  Wilcoz  v.  Jaelaon,  13  Pet.  <98 
*thi8C0Urt  held,  that  a  reservation  set  [*274 
apart  the  thing  reserved  for  some  [«rticu!ar 
use:  and  that  "whensoever  a  tract  of  laud 
shall  once  have  been  legally  appropriated  in 
any  purpose,  i(  bec<Hne8  separated  from  tbe 
public  lands.  " 

In  the  States  wliere  school  lands  have  bmi 
reserved,  the  Ixigislatures  have  enacted  laws  to 
carry  (mt  and  effectuate  the  benign  policy  of 
the  general  government.  Special  authority  has 
been  given  to  individuals  elected,  in  the  re 
spective  townships,  to  lease  the  lands,  sue  for 
rents.  &c.,  exercising,  to  some  extent,  cwpo- 
rate  powers.  The  citizens  within  the  townidiity 
are  the  l)eneficiarie9  of  the  charity.  Thetiile 
to  tlitae  lantls  has  never  been  considered  as 
vested  in  lht>  State;  and  it  has  no  inherent 
pow'.T  (o  sell  them,  or  appropriate  them  to  any 
other  purpo»-e  thau  for  the  benetit.of  schools. 
For  the  pxcrcise  of  the  charity  under  the  laws, 
the  title  is  in  the  township.  No  patent  has  bern 
iiisued  by  the  federal  government,  in  sach 
rasex.  as  it  hau  not  been  considered  neasnry. 
For  the  sale  of  school  lands,  the  consent  of 
Congress  hus  been  obtained,  as  that  cbangt* 
the  character  of  the  fund. 

The  title  to  theseminary  lands,itis  contended, 
did  not  vest  in  complainants,  as  they  are  ii»t 
named  in  the  reservation,  and  hud  no  existenn' 
for  two  years  afterwards. 

This  question  is  not  to  be  decided  on  llir 
principles  which  apply  to  an  ordinary  jnsni 
Irom  one  individual  tuanotlier.  The  title  psr 
taiieH  of  tlie  nature  of  au  executor)'  devise.or  a 
dedication  of  property  lo  public  use.  In  tJw 
case  of  v.  Tka  Sailor't  8mff  ffarbor,  3 

Pet.,  this  court  say;  "What  ubjet^ 
can  there  be  to  this  as  a  valid  executory  deriip. 
which  is  such  a  disposition  of  luiids.  tlist 
therebv  no  estate  vests  at  the  death  of  the  dt- 
visor,  but  only  on  some  future  contingencj  T" 
If  the  woi  ds.  ' '  reserved  for  the  use  of  a  semi 
uary  of  learning."  were  indorsed  on  a  town 
plat  when  made,  there  is  no  doubt  that  tbeO'iie 
would  vest  in  a  corporation  created  afterwanifc 
for  the  establishment  and  government  of  surb 
an  institution.  If  It  Ik  reserved  for  the  public 
use.  the  title  would  vest  in  the  public,  so  som 
as  a  public  should  exist  in  the  town.  {Trnriftv 
oft/te  Melutyre  Poor  tic/tool  v.  7'A«  ZmfMiV' 
Canal  Otmjmay,  H  Ohio,  203;  Cincinnati  v.  Tl>t 
Leuu  ef^Ykita,  6  Pet,  496;  BairUiy  HaL'' 
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Bawdtt  [At«ee.  B  Pet.,  498;  Nm  Orlearu  v. 
ne  United  Staten,  10  Pet.,  66^.) 

Laad,  at  cnmmoQ  law  muy  be  granted  to 
{rions  UW8,  before  there  is  a  grantee  in  exist- 
ence competent  to  take  it;  and  in  the  mean 
lime,  the  let:  will  be  in  abeyance.  {The  Ti/an 
^Piudet  V.  Clark  et  al.  9  Crancb.  392;  Wit- 
man  V.  Lex.  17  Serg.  »k  Itawle.  88.) 

"  When  a  corporation  is  to  be  brought  into 
375*J  existence  by  some  *future  acts  of  the 
corporators,  the  franchises  remain  in  abeyance, 
anlil  such  acts  are  done;  and  when  the  corpora- 
tioD  is  brought  into  life,  the  franchises  instan- 
tsBeotisly  attach  to  It.  There  Is  no  difference 
between  the  case  of  a  grant  of  land  or  fran- 
^scfl  to  an  existing  corporation,  and  a  grant 
to  a  corporation  brought  into  life  for  the  ver^ 
parpoee  of  receiving  the  grant.  As  soon  as  it 
u  m  eue,  %nd  the  ifranchise  and  property  tw- 
come  vested  and  executed  in  it,  it  is  as  much  an 
«i«cated  contract  as  if  its  prior  exintcnoe  hiid 
been  catablished  for  a  century."  {Dartmouth 
COtge  T.  Woodward,  4  Wheat.,  518.) 

There  was  no  uncertainty  in  this  appropria- 
tion. The  township  was  designated,  and  the 
purpose  stated,  for  which  it  was  reserved. 
.^Dil  ttien*  can  be  no  doubt,  from  the  authori- 
ties,  that  the  right  vested,  so  soon  as  a  capacity 
IMS  givoi  to  the  corporation  to  receive  it:prior 
10  thu  it  remained  in  the  federal  government. 
This  is  the  settled  doctrine  on  that  subject. 

Jf,  on  general  principles,  the  title  to  this 
lowuhipcuDnotbe  considered  as  vested  in  Ibe 
Stale  of  Indiana,  it  is  contended  it  so  vested  by 
the  provision  in  the  sixth  section  of  the  Act  of 
the  19tb  of  April,  1816,  which  admitted  tlie 
8bitv  into  the  Union.  The  provision  is. "  That 
Moe  entire  lownahip,  which  shall  be  deri^nated 
the  President  of  the  United  States,  in  ad- 
dition 10  the  one  heretofore  reserved  for  that 
purpose,  shall  be  reserved  for  the  use  of  a  semi- 
nary of  learning,  and  vested  in  the  Legisla- 
ture of  the  said  State,  to  be  appropriated  solely 
to  the  use  of  such  seminary  by  the  said  Lvgis- 
hturei" 

The  words  of  the  Act  seem  to  be  so  clear 
M  to  admit  of  but  one  construction.  A  town- 
ahip.  in  addition  to  the  one  formerly  reserved, 
is  appropriated  and  vested  in  the  Leeislature. 
TfaeformertownahipisoDl^  referred  to.to  show 
ibst  the  one  then  appropnaied  was  in  addition 
to  it.  The  Gibson  township  had  before  been 
appropriated.  A  part  of  it  had  been  sold,  and 
a  put  was  held  under  Icsases.  Whether  we 
regard  the  words  used,  or  tbdr  grammatical 
uiangemenl.  the  intention  of  Congress  seems 
to  be  clearly  expressed. 

In  the  Act  of  the  18th  of  April,  1618,  for 
lite  admission  into  the  Union  of  the  State  of 
lUinois,  a  different  pbraseolo^  is  used  in  giv- 
■ag  10  additional  township  to  the  Slate. 
"Iliat  thirty -NX  sections,  or  one  entire  town- 
*Jup,  '»hiUl  be  designated  by  the  President  of 
the  Cnitod  Slatex,  together  with  the  one  here- 
tofore reserved  for  that  purpose,  shall  be  re- 
served for  the  use  of  a  seminary  of  learning,  and 
VKUnl  in  the  Le^slature  of  tbe  State,"  t&c. 
H«re  lx>lb  townships  are  as  clearly  vested  in 
Ibe  Slate,  as  that  one  only  is  vested  under  tbe 
Act  admitting  Indiana  into  the  Union. 

this  latter  Act,  the  Qibson  Township 
!ieiiunary  was  recognized,  and  iU  present  gov- 
vnuoent  saocUonecL 
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*It  is  argued  that  this  is  a  public  cor- r*276 
poration,  and  that,  consequently,  the  Lcgiela- 
ture  of  Indiana  have  a  right  to  modify  its 
charier,  or  abolish  it,  at  its  discretion.  If  the 
position  assumed  be  sustainable,  the  conse- 
quence staled  will  not  be  controverted. 

In  the  case  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.,  839.  Chief  Jmiice  Marshall 
says:  "If  the  Act  of  Incorporation  be  a  grant 
of  political  power,  if  it  create  «  civil  iostitulion 
to  be  employed  in  the  admin istrai ion  of  the 
government,  or  if  the  funds  of  the  college  t>e 
public  property,  or  if  the  State  of  Kew  Hamp- 
^ire,  as  a  ^vernment,  be  alone  interested  in 
its  transactions,  the  subject  is  one  i*^  v.  hich  the 
Legisiature  of  the  State  may  act,  at  e-  *'iing  to 
its  own  judgment,  unrestrained  by  any  limita- 
tion of  its  power,  imposed  by  the  Consiiiution 
of  the  United  SUtes."  Again,  he  says  (634): 
"So  far  as  respects  its  funds,  it  is  a  private  cor- 
poration. Do  its  objects  stamp  on  it  a  differ* 
ent  character?  Are  the  trustees  and  professors 
public  officers,  invested  with  any  portion  of 
political  power,  partuliing  in  any  degree  in  the 
administration  of  civil  government,  and  per- 
forming duties  which  flow  from  the  sovereign 
authority?"  He  continues;  "The  character  / 
of  civil  institutions  does  not  grow  out  of  their 
incorporation,  but  out  of  the  manner  in  which 
they  are  formed,  and  the  objects  for  which 
they  are  created."  "The  right  to  change  them 
is  not  founded  on  their  being  incorporated, 
but  on  their  being  the  instruments  of  gov- 
ernment, created  for  its  purposes,"  "The 
trustees  are  not  public  officers,  nor  is  it  a  civil 
institution,  pariicipating  in  the  administration 
of  the  government;  but  a  charity  school,  or  a. 
seminary  of  education,  incorporated  for  the 
preservation  of  its  property,  and  the  perpetual 
application  of  that  property  to  tbe  objects  of 
its  creation." 

In  the  same  case,  Mr.  Justice  Story  says: 
"Public  corporations  are  generally  esteemed 
such  as  exist  for  public  polictical  purposes  on- 
ly, such  as  towns,  cities,  parishes  and  counties; 
and  in  many  respects,  they  are  so,  although 
they  involve  some  private  Interests;  but  strict- 
ly speaking,  public  corporationa  are  such  only 
as  are  founded  by  the  'government  for  public 
purposes,  where  the  whole  interesta  belong  to 
tbe  government." 

Toe  seminary  township  in  question,  was  not 
a  donation  from  the  State,  but  from  the  United 
States.  It  was  reserved  and  dedgnated  out  of, 
the  public  lands,  before  they  were  offered  for 
sale,  and  consequently  so  munificent  an  en- 
dowment for  a  literary  institution  must  have 
increased  the  value  of  the  public  lands  in  that 
part  of  the  State,  and  made  them  more  desir- 
able. And  this  twnsideration,  no  doubt,  in- 
duced Congress  to  have  designated,  for  semina- 
ry purposes,  a  township  of  land  in  each  land 
district.  Every  purchaser  of  the  public  land)*, 
in  each  district,  'acquired  an  Intereet  [*277 
in  the  reservation.  And  if  these  reservatinos 
had  l>een  judiciously  managed,  they  would 
have  constituted  a  fund,  at  ifais  time,  of  at 
least  two  hundred  thousand  dollars  each.  I'bis 
would  have  afforded  the  means  of  educating, 
in  each  land  district,  as  many  students,  fre<'  of 
charge,  as  wouJd  ordinarily  desire  classical  in- 
struction. Such  an  advantage  was  too  obvious 
to  be  overlooked,  or  not  to  he  appreciated,  by 
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the  purchasers  of  the  public  lands  in  these  dis- 
tricts. 

The  lej^lative  power  of  the  Territory  and 
State,  in  advaDciog  the  public  Interests,  was 
bound  to affnrd  allthe  facitities  neceasatr  to 
carry  out  and  secure  the  befiign  objects  of  Cod- 
KrefH,  ia  making  Uiese  towDHhtp  reserrations. 
This  was  done  by  a  wise  and  liberal  act.  in  re- 
gard to  the  Gibson  township.  The  corpora- 
tors were  vested  with  ali  the  neceesary  powers 
tn  carry  out  the  trust.  And  for  the  purposes 
of  the  trust,  the  title  became  vested  io  them, 
as  soon  as  they  acquired  a  ct^clty  to  receive 
It.  This  corporation  had  no  political  powers, 
and  could  in  no  legal  sense  be  considered  as 
officers  of  the  State.  They  were  not  appointed 
by  the  Stale,  Their  perpetuity  depended  up- 
on the  pxercise  of  their  own  functions;  and 
tbey  were  no  more  responsible  for  the  perform- 
ance of  their  duties,  than  other  corporations 
established  by  the  State  to  execute  private 
trusts. 

So  far  as  regards  the  trust  confided  to  the 
oimplainants,  there  is  nothing  which,  by  con- 
st ruction,  can  make  tt  a  public  corporation.  The 
donation  in  no  sense  proceeded  Irom  the  State. 
It  was  made  by  the  federal  government,  and 
is  DO  more  subject  to  state  power,  than  if  it  had 
been  given  by  an  individual  for  the  same  pur- 
pose. An  Act  of  Incorporation  being  neces- 
sary, would  not  be  wilhneld  to  give  effect  to 
a  private  donation  of  land,  for  the  purpose  of 
eatablishing  a  literary  institution.  Its  benefits 
would  be  enjoyed  by  the  public  generally,  but 
this  would  not  make  it  a  public  corporation. 

The  complainants,  by  accepting  and  exercis- 
ing thdr  corporate  powers,  acquired  certidn 
ri^ts,  and  made  certain  contracts,  which  could 
not  be  impaired  by  the  Legislature.  They  con- 
stituted an  eleemosynary  corporation,  in  which 
the  State  ha3  do  property,  and  can  exercise  no 
power  to'defeat  the  trust,  fiut  this  tuis  been 
done  by  the  Legislature,  not  only  by  appointing 
an  agent  to  collect  the  funds  due  to  the  cor- 
poration, and  paying  them  into  the  State  Treas- 
ury; but,  by  selling  tfae  lands,  they  have 
diverted  the  fund,  for  the  preservation  and 
management  of  which,  the  corporation  was  in- 
stituted. This  was  an  'extraordinary  proceed- 
ing, and  was  wholly  without  authority.  The 
result  is,  that  the  complainants  are  stripped  of 
their  powers,  and  the  UniveraitT  which  they 
establldied.  with  the  sanction  of  tne  Legislature, 
is  If-ft  without  revenue. 
278*]  *The  dUmiasal  of  the  bill,  in  this 
case,  by  the  Supreme  Court  of  the  Slate  of  In- 
diana, was  erroneous,  and  it  is  hereby  reversed; 
and  the  cause  is  tranuniited  to  that  court  for 
further  proceedings. 

JIfr.  Ckkf  Ju^ee  Tamgr,  Meun.  JutHeea 
Oa.troD  and  Daniel  drasented. 

Jfr.  ChufJutitee  Taney: 

I  dissent  from  the  opinion  of  the  court. 

I  do  not  propose  to  enter  fully  into  the  argu- 
ment of  the  case,  because  I  concur  entirely  in 
the  opinion  of  the  Supreme  Court  of  the  State, 
which  is  set  out  at  large  In  the  record;  and  shall 
therefore  briefly  state  the  principles  upon  which 
my  own  opinion  is  founded. 

1.  It  must  be  admiued  that  the  State  Court  had 
no  Jurisdiction  in  tUs  case  beyond  QuU  which 
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the  law  of  the  State  authorized  it  to  exercise. 
And  in  revisine  their  judgment,  our  joriMHc- 
tioD  is  equally  limited.  The  law,  under  which 
this  suit  was  brought,  authorised  the  Board  of 
Trustees  of  the  Vlncennes  Univenity.  to  file  a 
bill  in  chancery  against  the  State,  in  the  nalun 
of  an  action  of  disseisin,  for  the  purpose  of 
trying  the  right  of  the  trustees  to  the  lands  to 
qucfltion. 

The  trustees,  therefore,  are  not  entitled  to  a 
decree  in  their  favor,  unless  they  can  show  a 
legal  title  to  the  lands,  such  as  would  eosUc 
them  to  msdntaio  the  common  law  writ  of  en- 
tnr,  «ur  dimeuin;  tfaat  is,  they  must  be  seised 
of  the  lands  in  fee  simple. 

2.  Indiana  was  created  a  eeparate  Tenitoiy, 
and  its  powers  and  rights,  as  a  territorial  tot- 
emment,  defined  by  the  Act  of  1800.  Thb 
Act  certainly  gave  no  power  over  the  public 
lands,  for  It  has  no  reference  to  that  subject. 
It  merely  esteblisbes  the  territorial  govern- 
ment. 

The  Act  of  1804,  under  which  tbe  lands  is 
question  were  reserved  for  the  use  of  a  semiot- 
ry  of  learoiogT  has  no  reference  to  the  power* 
or  duties  o'  (he  territorial  govemmenl.  m  rela- 
tion to  tfae  lands  reserved,  or  to  anything  ebe. 
It  merely  provides  for  the  sale  of  the  puWic 
lands  in  the  Territory,  reserving  from  sale  thfe 
and  other  portions  of  them.  But  it  does  not 
transfer  them  to  the  tcrritoria^  government 
which  was  tben  in  existence.  It  retains  them 
I  do  not  see  how  these  lavre,  taken  separatdj 
or  toother,  can  be  construed  to  give  tbe  Us- 
ritonal  government  a  right  to  dispose  of  tbem 
in  any  way,  or  devest  the  title  whiBh  tbe  Unit- 
ed States  held,  and  which  this  law  directed  to 
be  retained, 

8.  This  reservation  from  sale,  as  well  as  tbe 
reservation  of  the  *scbooI  sections  in  [*S79 
the  several  townships,  undoubtedly  dedicated 
them  to  the  uses  for  which  they  were  reserved; 
and  they  cannot  be  appropriated  tnr  the  State 
to  any  other  purpose,  but  tbe  fund  dedicated 
belonged  to  the  United  Slates,  and  they  alone 
had  the  power  to  transfer  ft.  and  to  designate 
the  body  by  whom  the  trust,  created  by  the 
Act  of  Congress,  sfaould  Ik  administered.  Tlie 
law  of  the  btate  complained  of,  does  not  at- 
tempt to  appropriate  the  land  to  a  different 
purpose  from  that  to  which  it  was  dedicated. 
It  has  been  sold  and  convwed  by  tbe  State,  wmI 
the  proceeds  appropriated  to  the  support  tt  a 
seminary  of  learning  in  the  State.  And  the 
only  question  before  us  is.  whether  the  tniatccs 
have  the  legal  title  to  these  lands,  and  can  re- 
cover them  back  from  the  persons  to  whom  they 
were  sold  by  the  Slate,  for  the  purpose  of  ap- 
propriating them  to  a  different  seminary. 

4.  The  Act  of  the  territorial  govemment  of 
1U07,  incorporating  ihia  board  of  trustees,  does 
not  grant  nor  profess  to  grant  the  lands  to  the 
board.  And  If  it  had  done  so,  the  Act  wouM 
have  l>eea  void  and  inoperative,  because  the 
Territorial  Legislature  had  no  right  to  giant 
lands  which  belonged  to  the  United  8tate9:iior 
to  exercise  any  power  over  them,  without  the 
authority  of  Congress. 

6.  The  Act  of  Congreas  of  1819,  irbiA 
Indiana  was  admiued  into  tbe  Union  as  a  Slate, 

f:rants  these  lands  to  the  State  for  the  pmpcM 
or  which  tbey  were  reserved.   The  Stale  if 
made  the  trustee. 
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Mj  brethrcD  have  put  a  different  cooBtnic- 
tion  (HI  this  clause  of  the  law  of  1816,  and  re- 
^rd  this  grant  aa  extendiog  only  to  the  addi- 
tional township  mentioned  in  the  law.  But 
with  every  respect  for  their  opinion,  it  appears 
plain  to  me  that  this  township,  as  well  as  the 
itddilioDal  one,  are  both  granted  to  the  State 
by  Congress.  And  I  am  coDfirmed  in  this 
i^iiHi,  because,  with  all  the  research  I  have 
been  able  to  make,  I  have  not  found  a  single 
iDBtance  in  which  lands  resenred  In  a  territory 
for  the  purposes  of  education,  were  not  after- 
wards granted  to  the  State,  as  the  trustee  to  ad- 
miniifter  the  trust  the  school  sections  in  the 
serer^  lownships.  as  well  aa  others. 

t.  Upon  these  grounds.  I  think  the  plaintiffs 
in  error  have  wA  a  legal  title  to  this  land,  and 
bid  DO  right  to  sell  or  dispose  of  it,  nor  in  any 
way  to  control  the  proceeds;  and  that  under 
the  grant  from  Congress,  in  the  Act  of  1816. 
the  title  and  the  right  to  administer  the  trust 
vss  vested  in  the  State  of  Indiana. 

7.  The  error  in  the  opinion  appears  to  me 
to  have  arisen  from  regarding  the  reservation 
from  sale  for  Ibe  purposes  of  education,  as  de- 
vHtiDg  the  legal  title  of  the  United  States,  and 
gittinz  it  in  abeyance,  until  some  new  body 
380*j  was  brought  into  existence,  ^capable 
of  takmg  the  title  as  grantee,  and  administer- 
ior  ihe  trust. 

It  is  not  necessary  to  this  opinion  to  discuss 
the  doctrine  of  abeyance,  upon  which  so 
much  learning  and  talent  has  been  displayed 
by  Mr.  Fearne,  in  his  treatise  on  Contingent 
HemainderB.  It  is  suflScient  to  state  under  what 
drcamstances  the  title,  in  the  eye  of  the  law, 
is  said  to  be  in  abeyance.  And  Comyns.  in 
bis  Digest,  tells  us,  that  "when  the  fee  or  free- 
bold  of  the  land  is  not  vested  in  anyone,  but 
Btands  solely  in  consideration  of  law,  it  is  said 
lo  be  in  ab^aoce.  or  in  nubibus." 

I  cannot  regard  the  title  to  lands  reserved 
from  sale  by  Congress,  for  the  purposes  of  ed- 
ucation, as  standing  in  this  conditioiL  A  res- 
oration  is  not  a  grant.  It  does  not  pass  the 
title  out  of  the  United  States,  but  leaves  it 
where  it  was  before.  The  uniform  practice  of 
the  government,  and  of  judicial  decision  also, 
appears  to  have  proceeded  on  the  ground  that 
the  title  remained  in  the  United  States,  until  it 
was  afterwards  trunsferred  by  the  authority  of 
CoDgress.  It  is  not  usual,  it  is  true,  to  issue 
patents  for  these  lands,  but  they  liave  lieen 
/jranted  by  Acts  of  Congress,  which  the  courts 
bare  always  recognized  as  valid  conveyances. 
And  I  am  not  aware  of  any  case  in  wtucb  the 
validity  of  these  conveyances  of  reserved  lands 
has  been  doubted  by  the  court;  or  In  which  It 
has  been  suggested  that  the  title  was  out  of  the 
Uailed  States,  and  in  abeyance  from  the  time 
of  the  reservation.  If  such  be  the  result  of 
a  reservation,  the  subsequent  conveyance  of 
Congress  is  of  no  value.  And  who  is  to  pro 
tact  iht  reserved  lands  from  trespasses  and  dep- 
redations, while  the  title  is  in  abeyance? 

In  the  case  of  Oainet  et  at.  v.  I/iehoUon  et 
id.,  reported  in  U  Howard,  856,  the  title  to  a 
section  reserved  for  scliools,  was  the  matter  in 
dnpute.  It  did  not,  it  is  true,  involve  the  ques- 
tion DOW  before  us.  But  it  appears,  in  that 
cue,  that  the  section  was  one  of  those  reserved 
for  schools  in  the  different  townships  in  tlic 
Territory  of  Misais^tpi,  by  an  Actof  Congress 
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passed  in  1808;  and  that  afterwards,  as  late  as 
tbe  year  181S,  another  Act  was  passed,  author- 
izing the  County  Court  of  each  county  in  the 
territory  to  lease  the  sections  so  reserved,  in  or- 
der to  improve  them,  and  to  apply  the  rents  to 
purposes  of  education  within  the  township; 
and  also  to  proceed  and  recover  damages 
against  any  persons  found  trespassing  upon 
them.  And  this  law  contains  an  explm  pro- 
vision that  every  lease,  in  virtue  of  this  Act, 
shall  cease  to  have  any  force  or  effect  after  the 
first  day  of  January  next,  succcedioK  the  es- 
tablishment of  a  State  government.  The  tru!>t- 
ees  of  the  schools,  who  were  parties  to  this 
suit,  wen:  appointed  under  a  law  of  the  Stale, 
and  cUimed  under  that  appointment.  The 
point  in  dispute,  was'whetherthe  op-  [*281 
posing  party  had  not  a  right  prlorand  superior 
to  the  State,  by  virtue  of  an  Indian  reserva- 
tion,  made  in  the  treaty  by  which  the  territory 
had  been  ceded  to  the  United  States.  And  in 
deciding  the  question,  this  court  treated  the 
Acts  of  Congress  granting  the  land  to  the  State, 
and  also  the  law  of  the  State  appointing  the 
Commissionen,  as  valid  and  constitutional; 
and  it  Is  not  suggested.  In  tbe  opinion,  that  the 
inhabitants  of  the  township  had  a  legal  title  to 
the  school  section,  or  any  right  to  appoint 
Commissioners  to  control  and  administer  the 
fund,  unless  authorized  to  do  so  bv  a  law  of 
the  Slate.  In  the  case  before  us,  then-tore,  if 
the  Act  of  1816  does  not  vest  the  title  in  the 
State,  it  still  remains  in  the  United  States,  and 
not  in  tbe  trustees. 

8.  If,  however,  these  lands  were  conveyed 
to  the  trustees,  by  virtue  of  the  Act  of  the 
Territorial  Legislature  of  1806,  yet  they  were 
but  agents  of  the  State,  without  any  private  in- 
dividual interests,  and  have  no  ground  there- 
fore for  this  proceeding  in  equity  against  the 
State.  The  whole  fund  was  created  by  the 
public  for  public  purposes.  And  in  the  case 
of  The DartmouVi  CoUege.  4  Wheat.,  639,  the 
court  said:  "  If  tbe  Act  of  Incorporation  be  a 
grant  of  political  power,  if  it  create  a  civil  In- 
stitution to  be  employed  in  the  administration 
of  the  government,  or  if  the  funds  of  the  col- 
lege be  public  property,  or  if  tlie  State  of  New 
Hampshire,  as  a  government,  be  alone  inter- 
ested in  its  transactions,  the  subject  is  one  in 
which  the  Legislature  of  tbe  State  may  act 
according  to  its  own  judgment,  unrestrained 
by  any  limitation  of  its  power  impoted  by  the 
Constitution  of  the  United  States."  Here  the 
funds  are  contributed  entirely  by  the  public 
for  a  public  purpose,  and  these  appellants  have 
no  private  individual  interest,  and  allege  none 
la  their  bill  in  behalf  of  th«nselves  or  others, 
which  entitles  them  to  midntatn  a  suit  against 
tbe  Slate.  Tbe^  are  public  agents  for  a  pub- 
lic purpose,  ancf  nothing  more,  and  so  dcscrilie 
themselves.  The  laws  of  the  -■'tate,  which  di- 
rected the  appropriation  of  tbe  fund  to  tlie 
uses  for  which  it  was  dedicated,  are  therefore 
constitutional  and  valid,  under  the  deci^on 
above  referred  to.  and  in  my  opinion  the  decree 
of  the  Supreme  Court  of  the  Stale  ought  to  be 
affirmed. 

ORDER. 

This  cause  came  on  to  be  beard  on  tbe  tran- 
script of  tlie  record  from  the  Supreme  Court 
of  the  State  of  Indiana,  and  was  argued  by 
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counsel ;  on  conBlderatioD  whereof.  It  Is  now 
hero  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  nf  the  Baid  Supreme  Court 
in  this  cause  be,  and  the  same  is  hereby  re- 
versed, with  coals;  and  that  this  cause  be,  and 
282*]  the  same  *i9  hereby  remanded  to  the 
Baid  Supreme  Court,  in  order  that  such  further 
proceedings  may  be  liad  tiierein,  in  conformity 
to  the  opinion  of  this  court,  as  to  Uw  and  jus- 
tice may  appertain. 

Rer'g— 2  Ind.,  S98. 
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WaLIAM  CHRISTY,  Phint^  in  Error, 
e. 

WILLIAM  T.  SCOTT. 
WILLIAM  CHRISTY 
JAMES  D.  PINDLEY. 
WILLIAM  CHRISTY. 
WILLIAM  YOUNG. 
WILLIAM  CHRISTY  f>.  HIRAM  HENLY. 

£§eetment — prior  peaefoble  poneemon  i*  tvfficient 
to  owt  a  mere  intruder — Pleading — pUa  to 
avpponed  eeidence  ta  bad — pUabadfor  indtf- 
initeneae. 

In  Texas,  the  tecbnicat  forma  of  plcadlne:,  fixed 
by  the  common  law,  are  dispeofed  with,  but  tbo 
principles  which  rrjrulate  the  merits  of  a  trial  by 
ejectmeot  nnd  the  substance  of  a  plea  of  title  to 
such  an  oclloii,  are  preserx-ed. 

'rhi-refore.  where  tbo  plaintiff  filed  a  petition  aU 
leslnr  that  be  was  seised  In  bis  demesne  as  of  fee 
of  land  from  which  the  defendant  bad  ejected 
bim.  and  the  defendant  pleaded,  that  If  the  plaint- 
iff had  any  paper  title,  tt  was  undera  certain  arrant 
wblch  WHS  not  valid,  this  plea  was  bad. 

8o  also  WHS  a  plea  deoyinff  the  right  of  the  plaint- 
iff to  receive  his  title,  because  ho  was  not  then  a 
oitlsen  of  Texas.  These  pleas  would  have  been 
appropriate  objections  to  ihe  plaintiff's  title  when 
produced  upon  the  trial. 

So  alM  wherei  under  a  plea  of  the  Statute  of 
Limitations,  the  defimdant  claimed  certain  lands 
by  mi-tes  aud  bounds,  and  disclaimed  ell  not  In- 
cluded within  them.  There  is  nothlnc  to  show 
that  the  land  so  Included  was  part  of  the  land 
claimed  by  the  plaintiff. 

So  also  where  the  plea  was  in  sulwtance  that  the 

tilalniiff  had  no  irood  litle  against  Texas,  nn  title 
n  tbe  defendant  belnv  shown.  For  thesctlon  may 
bav«>t>een  maintainable,  although  tbe  true  title 
was  not  In  the  plaintiff. 

THESE  four  capes  were  brought  up  by  writ 
of  error  from  tbe  District  Court  of  the 
United  Slates  for  the  District  of  Texas. 

They  all  InvolTed  th?  same  principles,  and 
were  covered  by  the  decision  m  Seotl'a  case. 
It  ia  necessary,  therefore,  to  set  out  tho  plead- 
ings in  that  ca«c. 

C'hrisly  tik d  bis  petition,  alleging  that  he  was 
Bcited  in  his  demesne  as  of  fee,  in  a  certain 
tract  or  parcel  of  land  (which  he  described  by 
metes  and  bounds),  from  which  Scott  ejected 
him;  and  praying  judgment  for  damages,  and 
for  Ihe  recovery  of  tiie  lands. 

Scott  filed  the  following  answer:  And  now 
comes  tbe  said  defendant,  and  answering  the 
petition  of  the  plaintiff,  says,  that  he  denies  all 
and  singular  the  nllegalions  in  the  said  peti- 
tion, and  praya  that  tbe  plaintiff  be  hehl  to 
strict  proof  of  the  same. 


3.  And  as  to  the  trespasses  and  ejeotmentii,o[ 
either  or  any  of  them,  complained  of  by  [the] 
plaintiff  in  bis  petition,  the  defendant  says  lie  i 
is  not  guilty,  and  puts  himself  upon  tbe  coun 
try,  &C. 

a.  And  the  defendant  further  mys.  that  as 
to  the  pretended  grant  or  title  of  the  plaintiff 
to  the  land  deseritMMl  in  his  petition  (if  any 
paper  title  be  biut)  tbe  same  bears  date,  to  wit:  | 
the  iwenlietli  day  of  September,  A.  DolHSt 
and  the  land  descnbe<l  *in  said  prel ended  [*283 
grant  or  title,  and  in  said  petition,  is.  and  wsk 
at  the  date  of  said  grant,  situated  in  the  tweotr 
frontier  leagues  borderingon  (be  United  rStatn)  . 
line;  and  said  pretended  grant  was  nuiie  with-  | 
out  the  approbation  or  assent  of  the  execntive 
of  the  national  government  of  Mexico. 

4.  And  the  said  defendant  further  answm, 
and  says,  that  if  any  such  grant  or  title 
made,  an  by  said  plaintifria  pretended,  tbesaine  ' 
was  made  (as  by  said  plaintiff's  pretended  grant 
appears),  on.  to  wit:  the  twentieth  day  of  Sep 
tember,  A.  D.  1883.  and  was  not  made  by  any 
public  officer,  commissioner  or  authority,  thui, 

to  wit:  at  the  date  of  said  pretended  grant  or 
title,  existing  in  the  State  of  Coahmla  and  I 
Texas,  competent  to  make  tbe  same. 

5.  And  the  said  defendant  further  says,  that 
the  plaintiff  claims  the  land  sued  for  untler  and 
through  a  pretended  grant  from  the  govern- 
ment of  the  State  of  Coahuila  and  Texas,  made  i 
to  one  Miguel  Arccniega.  as  a  Mexieui  an)  I 
purchaser,  and  pur|>ortio^  to  have  been  pro- 
cured for  the  said  Arceniega  by  one  Witliam 

O.  Logan,  as  his  agent.  And  the  defendant 
says,  that  llie  !Wid  pretended  grant  or  title  of 
the  plaintiff  to  the  land  sued  for  is  not  valid  in 
law,  becau*^e  tbe  came  was  procurcfl  from  ihe 
government  nf  the  Slate  of  Coaiiuila  and  Texts 
by  fraud,  in  this,  that  the  said  Miguel  Arcenicj?! 
and  the  said  William  6.  Logan  combiDed  and 
confederated  to^etherfor  the  purpose  of  evadiip 
the  law;  then  in  force,  allowing  the  sale  of 
lands  to  Mexicans,  and  to  Ihem  only;  anci 
falsely  and  fmudulently  represented  to  tbe  sstd 
government  that  the  npplic^Htion  by  said  Arce 
nlega  for  the  said  grant  of  land  was  really  ud 
bona  fide  made  for  him  by  the  said  Lofjan,  sod 
that  the  naid  Arceniega  was  to  be  tbe  real  pur 
chaser  of  said  land,  and  to  bold  and  enjoy  the 
same  as  a  Mexican  citizen;  while,  in  truth,  tbe 
said  Arceniega  fraudulentlv  permitted  the  said 
Logan  to  use  bis  name,  andln  his  name  prorurv 
the  said  grant  solely  for  the  use  and  benefit  of 
bim,  the  said  Logan,  who  was  not.  at  the  lime 
of  procuring  said  grant,  a  Mexican  citizen;  and 
who,  by  the  false  nnd  fraudulent  practices 
aforesaid,  procured  the  said  grant,  and  appro 
priatcd  the  laud  granted  to  bis"^ (the  said  Logao't) 
own  use  and  Iwnetit. 

6.  And  tbe  said  defendant  says,  that  ibe 
plaintiff  claims  the  premises  described  in  hw 
petition  by  a  pretended  grant,  purporting  to 
have  been  inade  by  auihoriiy  of  the  goven- 
ment  of  the  State  of  Coahuila  and  Texia  lo 
Miguel  Arceniega,  bearing  date,  to  wit:  the 
twentieth  day  of  Scptemwr,  A.  D.  11f85;  and 
that  the  said  protended  grant  was  made  apoo 
tbe  conditions  that  the  said  Arcenit^a,  or  ibe 
person  or  persons  lo  whom  he  might  alieoali- 
the  land  in  said  grant  described,  sliould  cui 
tivate  the  same  within  six  years  from  Ibe  acqiit 
sitiou  thereof  by  said  *pretemled  title,  [*2o4 
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and  pay  for  said  land  tbe  price  established  by 
law.  And  tbe  <kfendRnt  nays,  that  the  Raid 
Arceniega.  and  thone  claiming  tctid  land  under 
him,  w^Ily  failed  to  comply  with  said  condi- 

7.  Aod  tbe  said  defendant  saya,  that  the  9B.M 
plibtiff  ctaimn  the  land  described  in  his  pctt- 
lifln  under  and  through  a  pretendtrd  grant  pur- 
porting  to  have  been  made  to  one  Mt^uel  .Yrce- 
ntega  liy  authority  of  the  government  of  tbe 
Slate  ef  Coabuila  and  Texas,  bearing  date,  to 
wit:  the  twcniii'th  day  of  Septeml>er.  A.  D. 
If'SS.  and  under  and  through  a  pretended  claim 
of  iraosfcrs  from  said  Arcenitiea  to  plaiotiS; 
and  thai  within  six  years  from  the  date  of  said 
pretendiid  Kivnt.  and  before  the  annexation  of 
Tcxaa  to  United  States,  the  said  pretended 
imoBfera  were  made  to  said  plaintiff;  and  that 
the  plninlifT  waa  not,  at  the  date  of  xaid  pre- 
leaded  grant  to  bim.  and  prcviotis  thereto  bad 
Dcm  bron.  a  resident  citizen  of  Texas  or 
Mexico,  but  was  then,  and  thence  hitherto  con- 
tinued to  he,  a  resident  and  citizen  of  tbe 
I'nited  Stales  of  America,  owing  and  paying 
allegiance  to  the  gOTcrnment  thereof. 

8.  And  the  said  defendant  further  answer- 
ing says,  that  he  is  the  owner  of  the  following 
tracts  or  parcels  of  land,  to  wit:  (netting  out  a 
tract  of  land  by  metes  and  hounds,  but  with- 
out saying  whether  or  not  it  was  tbe  land 
clainna  by  the  plaintiff)  and  the  defendant 
•uys  that  his  possession  of  tbe  said  land  is  by 
virtue  of  tbe  authority  and  title  of  the  said 
J'>lio  QraTes,  and  as  claimant  under  said  Graves; 
and  the  said  defendant  says,  that  he  and  the  said 
Oraves,  under  whom  be  claims  as  to  the  said 
lasi-mentioDed  tract  of  land,  and  that  he.  in  his 
own  right  and  those  under  whom  he  claims,  as 
lo  the  several  parcels  of  land  atioTe  described, 
have  had  peaceable  adverse  possession  of  saicl 
federal  tracts  of  land,  claiming  the  same  by 
virtue  of  the  certidcates  anil  tiles  aforesaid, 
and  tbe  surveys  aforeaaid,  with  chains  of  legal 
transfers  from  the  government  down  to  this  de- 
ftiidant,  and  to  those  under  whom  he  claims, 
for  more  than  three  years  next  before  the  com- 
oKOGement  of  thlssiiit;  and  the  defendant  dis- 1 
claims  ownership  and  posaesMloti  of  any  portion  i 
of  the  land  described  in  plainlitT's  petition,  not 
included  In  the  metea  and  bounds  of  tbe  several 
tracts  and  parcels  above  tiel  forth. 

H.  Said  defendant  further  aays,  that  the  land 
cUmed  by  pUintiff  in  bis  pulltion  is  localeil 
within  Ibe  t^itory  designated  as  the  twenty 
frontier  leagues,  b(»dering  on  the  United  States 
of  the  North,  in  the  Act  of  the  Congress  of  the 
Kepubiic  of  Texas,  approved  January  9lb, 
IMl,  and  entitled  "An  Act  to  quiet  the  land 
tiiles  within  tbe  twenty  frontier  leagues  border- 
iogon  the  United  States  of  the  North,"  and  is 
«uimed  by  plaintiff  by  virtue  of  said  lor^tinn 
nude  prior  to  the  seventeenth  dav  of  Marcli, 
285*1  *^  D-  1836:  and  that  aaid  plaintiff. 
«nd  those  under  whom  he  claims  said  land,  did 
not  comment-e  an  action  to  try  the  validity  of 
■aid  claim  within  twelve  inontbs  from  the  pas- 
wge  of  the  Act  afuresaid. 

And  the  defendant  suggests  to  the  court  that 
be  has  bad  adverse  possession  in  good  faith  of 
the  said  several  tracts  or  parcels  of  land,  for 
■nore  than  one  ^'ear  next  before  tbe  commence- 
ment of  this  suit;  and  that,  during  said  posses- 
sion, he  has  made  permanent  and  vuluablu  ira- 
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provements  in  the  same,  consisting  of.  to  wit: 
one  thousand  acres,  cleared  and  fenced,  and 
divers  ^ood  dwelling  bouses,  gin  houses,  barnx, 
com  cribs,  orchards,  outhouses.  &c..  of  great 
value,  to  wit:  of  tlio  value  of  $10,000. 

The  plaintiff  then  filed  the  following  replica- 
tions  and  demurrers: 

3.  '  And  the  plaintiff,  by  attorney,  comes,  and 
as  to  the  plea  by  tbe  defendant.  Becondly  by 
him  in  bis  answer  pleaded,  whereof  paid  defend 
ant  puts  himself  upon  tbe  country,  he,  said 
plaintiff,  doth  the  like. 

Demurrer  [to  Sri  plea]. 

And  the  said  plaintiff,  by  attorney,  comes 
and  says,  preeludi  non.  by  reason  of  anything 
in  tbe  defendant's  third  plea,  in  his  »iid  answi  r 
pleaded;  bucansc  he  sayc  tbe  said  plea,  and  (Ik^ 
matlenj  and  things  therein  contained,  are  not 
sulHcient  in  kw  to  bar  and  preclude  him  from 
having  and  maintaining  his  action  aforesaid, 
and  this  be  is  ready  to  verify;  wherefore,  he 
prays  judgment.  &c. 

Arid  for  cause  of  demurrer,  according  to  thi- 
form  of  tbe  statute  in  such  case  made  and  pro- 
dded, the  said  plaintiff  sets  down  and  showN 
tbe  following,  to  wit: 

1.  The  said  plea  in  bar  of  plaintiff's  action 
attempts  to  set  up  the  want  of  the  approbatio*4 
or  assent  of  the  executive  of  the  national  gov 
emmeut  of  Mexico,  to  the  it^usnce  of  a  grant 
within  the  twenty  border  leagues,  when  Ihi- 
national  colonization  law,  under  which  is  sought 
tbe  benefit  of  this  bar,  contains  no  prohibition 
to  tbe  issuance  of  said  grant;  but  if,  at  tbit 
time  of  the  issuance  of  said  grant,  there  was 
any  such  prohibition,  it  only  extended  to  mak 
iug  settlements  witbin  said  border  leagues. 

3.  The  said  plea  in  bar  of  plaintiff's  action 
attempts  to  set  up  tbe  issuance  of  a  grant  under 
which  the  plaintiff  claims,  dated  20th  Septem 
ber.  1885.  without  the  approbation  of  the  su- 
preme executive  of  Mexico,  wiibin  the  border 
leagues:  but  does  not  show  the  nature  or  kind 
of  said  grant,  so  as  to  enable  the  court  to  judge 
of  its  validity. 

*3.  And  the  said  plea  is  in  other  re-  [♦28<t 
spects  defective,  informal  and  iusufficient,  i&c. 
Seplication  [to  4th  plea]. 

4.  And  for  replication  to  the  fourth  plea  bv 
the  said  defindnnt  in  his  said  answer  pleadeti, 
the  said  plaintiff  mys,  preclvdi  non,  because  be 
says  the  grant  under  which  the  plaintiff  claims 
was  Issued  liy  an  authority,  at  the  time  of  Ibe 
iasilance  of  tbe  same,  in  the  State  of  Coabui1;t 
and  Texas,  existing  and  competent  to  issue  tbe 
same,  and  this,  he  praya,  may  l)e  inquired  of 
by  the  country. 

lit^lieation  [toSth  plea], 

5.  And  for  replication  to  the  fifth  plea,  by 
the  said  defendant  in  his  said  answer  pleadcil. 
the  said  plaiutiff  says,  preeludi  non.  IwcauHe  he 
says  that  tbe  naid  grant,  under  which  the  said 
plaintiff  claims,  wns  not  oblained  or  procured 
to  be  issued  by  fraudulent  misrepresent  at  ions, 
as  in  the  said  plea  alleged;  and  this,  be  prays, 
may  be  inquired  of  by  the  country. 

Demurrer  [to  Gth  pUn]. 

6.  And  as  to  the  sixth  plea,  by  the  said  de- 
fendant in  his  said  answer  pleaded,  the  said 
plaintiff  says,  preeludi  non.  because  hi;  says  the 
said  plea,  and  the  matters  and  things  tbcn-in 
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contained.are  not  sufficient  ia  law  to  bar  and  pre- 
clude said  plaintiff  from  having  and  maintaia- 
ing  bis  action  aforesaid,  aod  this  be  is  read;  to 
verify ;  wherefore  he  prays  judgment.  &c. 

Aud  for  cauae  of  denHirrer.  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, tbe  said  plaintiff  seu  down  and  shows 
the  following,  to  wit: 

1.  The  conditions  oet  forth  in  the  said  plea, 
as  those  upon  which  said  grant  was  issued,  as 
is  manifest  by  the  said  plea,  were  conditions 
bubeequent,  of  which  the  defendant  cannot  take 
aUvauluge  upon  a  failure  in  their  performance. 

•i.  A.  failure  to  perform  the  conditions  in  said 
plea  set  out,  might  have  been  cause  of  the  for- 
teiture  of  the  estate  passed  by  said  grant  in  said 
plea,  set  out  on  a  proceeding  in  behalf  of  tbe 
male;  bul  this  is  no  reason  why  the  defendant, 
before  forfeiture  declared,  should,  against  the 
plaintiff,  retain  possession  of  the  estate  in  said 
grant  menlionnd. 

R.  Ajid  the  said  plea  is,  in  other  respects,  de- 
fecUve,  informal  and  insufficient,  &c 
Demurror  \lo  7th  pUa\. 

7.  And  as  to  the  sevenUi  plea,  by  the  said  de- 
fendant in  his  s^d  answer  pleaded,  the  said 
plaintiS  says,  preeludt  non,  because  he  says  the 
Kiiid  plea,  and  the  matters  and  things  therein 
'^ST*]  'contained,  are  not  sutHcient  in  law  to 
bar  aod  preclude  him  from  having  and  main- 
taining his  action  aforesaid,  and  this  he  is  ready 
to  verify;  wherefore  he  prays  judgment,  &c. 

And  for  cause  of  demurrer,  according  to  the 
form  of  the  Biatuta  in  such  caae  made  and  pro- 
vided, the  said  platuUff  seta  doAn  and  ihows  tbe 
following,  to  wit: 

1.  The  said  plea  in  bar  avers,  that  the  estate 
ill  the  premises,  in  tbe  said  petition  mentioned, 
wtui  transferred  to  said  plaiotifl  while  and  dur- 
ing the  time  he  was  a  citizen  of  the  United 
tiiates  of  America,  and  owing  allegiance  to  the 
same,  and  an  alien  to  the  Republic  of  Texas; 
yi:i  shows  no  forfdture  declared,  on  office 
tuund,  so  as  to  devest  tbe  estate  vested  by  said 
tninsfer. 

'4.  And  the  said  plea  is  in  other  respects  de- 
fective, informtd  and  insufficient,  &c. 
BepHcation  [to  8th  plea]. 

Withdrawn,  and  tbe  following  demurrer 
suhstituled: 

And  now,  at  this  term,  comes  the  plaintiff, 
by  his  attorney,  and  by  leave  of  the  court  first 
had  and  obtained,  withdraws  his  replication  to 
the  eightti  plea,  by  the  defendant  in  this  behalf 
pleaded,  and  says,  preeludi  lum,  by  reason  of 
anything  in  the  said  defendant's  eighth  plea  in 
this  behalf  pleaded,  liecause  he  says  ttie  said 
plea,  and  the  matters  and  things  therein  con- 
tained, are  not  sufficient  in  hiw  to  bar  and  pre- 
clude him  from  having  and  muintainiDg  his  ac- 
tion aforesaid,  and  this  he  is  ready  to  verify; 
wherefore  be  prays  judgment,  &c. 

And  for  causes  of  demurrer,  according  to  the 
form  of  the  statute  in  sucli  case  made  and  pro- 
vided, tbe  said  plaintiff  setH  down  and  shows 
the  following,  to  wit: 

1.  The  said  plea  avers,  that  the  said  defend- 
ant, and  a  certain  John  Graves,  under  whom 
he,  tbe  said  defendant,  claims,  as  to  a  part  of  the 
laud  in  bald  plea  mentioned,  bad  and  still  held 
peaceable  poasefeslon  of  the  same,  for  more  than 
three  years  next  before  the  commencement  of 
4:*4 
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this  suit  uuder  color  of  title;  when,  to  prodace 
a  bar  within  the  statute  in  such  case  made  uid 
provided,  a  possession,  under  the  ctrcum 
stances,  and  within  the  lime  prescribed  by  said 
statutes,  by  said  defendant  akme,  should  have 
been  set  up. 

"2.  The  said  defendant,  by  said  plea,  aven 
that,  as  to  A  part  of  the  lands  in  said  plea  sped- 
fied,  the  title  is  yet  outstanding  in  a  certain 
John  Graves ;  ^et  the  said  defen(&]t,  by  bis  said  | 
plea  as  to  said  land,  attempts  to  set  up  in  \ 
bar,  by  reason  of  possession  of  the  same  for 
three  years,  under  color  of  title,  next  before  the 
commencement  of  plaintiff's  action. 

3.  The  said  defendant,by  bis  said  plea,  avm, 
that  a  portion  of  the  land  in  said  plea  specified, 
and  of  which  he,8ald  defendant,  *claims  [*28S 
to  bo  tbe  owner,  by  virtue  of  bis,  said  defend- 
ant's own  head  right  certificate,  has  not  iKea 
surveyed,  as  by  law  required,  to  vest  title  in  the  i 
same  in  said  defendwt;  yet  said  defendant, 

as  to  tbe  same,  by  his  said  plea,  attempts  to  set 
up  in  bar  an  adverse  ponoeaiion,  for  three  ycam  i 
next  before  commencement  of  plaintiff's  amw, 
under  color  of  title,  ! 

4.  Tbe  said  defendant,  by  bis  said  plea,  does 
not  aver,  that  he,  said  defendant,  was  ever  an 
actual  settler  upon  tbe  said  land,  of  which,  by 
his  said  plea,  be  claims  to  be  in  adverse  poaaeB- 
sion. 

5.  Though  tbe  said  defendant,  bv  hii  said 
plea,  attempts  to  set  up  in  bar  an  advene  pos- 
session, under  color  of  title,  for  threeyears  next 
before  commencement  of  plaintiff's  act  ion 
herein,  yet  be  does  not  show  that  said  colorof 
title  was  duly  proven  and  recorded. 

0.  The  said  defendant,  bis  taiA  plea.  ■^ 
tempts  to  set  up  in  bar  of  plaintiff's  action  ad- 
verse possession,  undercolor  of  title,  fortbrre 
years  next  before  the  commencement  of  said 
plaintiff's  said  action,  when,  by  the  purview  of 
the  statutes  in  such  case  made  and  provided, 
there  can  be  no  such  bar ;  but  if  any.  the  bar  moA 
he  by  such  adverse  possession,  under  such  color 
of  li'tle,  for  three  years  next  after  cause  of  ac- 
tion accrued,  and  before  commencement  of  *c- 
tion. 

7,  The  said  plea,  though  in  bar.  doe*  not 
make  any  case  by  which  the  plaintiff  is  barred 
of  his  action,  by  reason  of  any  poGsewioa  ad- 
verse, within  the  terms  of  the  statute  in  iiKh 
case  made  and  provided. 

8  And  the  said  plea  Is,  in  other  respects,  de- 
fective, informal  and  insufficient,  &c. 

Demurrer  [to  9th  plea]. 

9.  And  as  to  tbe  ninth  plea,  by  the  said  d^ 
fendaLit  in  his  said  answer  pleaded,  tbe  8sid 
plaintiff  says,  preeludi  non,  because  he  says  the 
said  plea,  and  the  matters  and  things  iberelD 
contained,  are  not  sufficient  in  law  to  Iwr  aixl 
preclude  him,  sud  plaintiff,  from  having  ud 
maintaining  his  action  aforosid.  and  this  be  is 
r^ady  to  verify ;  wherefore  be  piaya  judgmeui. 
&c. 

And  for  cause  of  demurrer,  according  to  tbe 
form  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  plaintiff  sets  out  and  shows  tbe 

following,  to  wit: 

'  1.  The  Act  of  Congress,  referred  loin  Mid 
plea,  at  the  time  of  the  approTal  Uiereof,  riwe 
and  now,  was  not,  and  is  not,  the  law  of  the 
land. 
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S.  The  said  Act  of  CoDgresa  was  made  and 
ioteoded  to  impair  the  obligation  of  contracts. 

8.       the  said  plea  is,  in  other  respects,  de- 
fectire,  ioformal  and  iasulficlent,  &c. 
389*]    *In  this  sute  of  the  pleadings,  the 
cause  was  called  for  trial,  when  the  foUpwing 
Jotanent  was  rendered: 

This  day  came  the  parties  aforesaid,  by  their 
iltonte^,  and  tlie  questions  of  law.arislng  upon 
the  demurrers  of  the  plaiutiS  to  the  third,  sixth, 
terentb,  eighth  and  niutb  pleas,  by  the  defend- 
ut  in  his  answer  pleaded,  having  been  argued 
sod  submitted,  because  it  seems  to  the  court 
that  the  law  is  for  the  defendant  ;  It  is  therefore 
considered  by  the  court,  that  the  said  deraur- 
rm  be  overruled  and  the  plaintiff  stating  that 
he  intended  to  abide  by  bis  demurrers,  it  is  fur- 
ther coDudered  by  the  court,  that  the  defend- 
int  go  hence  without  day,  and  that  be  recover 
of  ibe  plaintiff  tiis  costs,  by  him  about  bis  de- 
fcDse  in  this  behalf  expended,  to  be  taxed  by 
tbe  clerk,  Ac. 

The  counsel  for  the  plaintiff  then  filed  the 
following  areument  of  errora: 

1.  The  defendant's  third  plea,  by  him  in  his 
answer  pleaded,  attempts  to  set  up,  in  bar  of 
pUntilTBBCtion.tbe  issuance  of  the  grant  under 
which  tbe  plaintiff  claims,  without  the  appro- 
bation of  the  executive  of  the  Republic  of  Mex- 
ico: when,  by  tbe  law  of  the  State  of  Coabulia 
and  Texas,  under  which  said  grant  was  issued, 
tberr  was  no  pn^iMUon  to  the  issuance  of  said 
grant  without  such  approbation ,  and  the  said  fact 
pleaded  is  no  bar;  yet  the  said  court  overruled 
ilie  plaintiff's  demurrer  to  said  plea,  and  gave 
jadgment  for  defendant,  when  said  demurrer, 
itccOTding  to  the  tules  of  law,  should  have  been 
stauined. 

1  Tbe  said  defendant,  by  hia  sixth  plea  in 
bit  said  answer  pleaded,  attempts  to  set  up,  in 
bar  of  the  plalnlifl's  action  aforesaid,  the  nou- 
performance  of  conditions  subsequent,  without 
■bowing  re-entry,  or  other  mode  of  enforcing  a 
forfeiture  of  the  estate  granted ;  yet  the  court 
DTerruled  the  plaintiff's  demurrer  to  said  plea, 
when,  according  to  tbe  rules  of  law.  the  same 
should  have  been  ausiained. 

S.  Tbe  said  defendant,  by  hia  seventh  plea  in 
his  answer  pleaded,  attempts  to  set  up,  in  bar 
of  plaintiff's  action,  the  fact,  that  tbe  lands 
claimed  and  sued  for  by  the  plaintiff,  in  bis  pe- 
iitioa  described,  were  sold  and  transferred  to 
tbe  said  plaintiff,  while  and  during  the  time  he 
was  a  citizen  of  the  United  States  of  America, 
owing  allegiance  to  the  same,  and  an  alien  to 
Uie  Rnmblic  of  Texas,  without  showing  any 
oOoe  found,  or  forfeiture  declared  In  any  man 
ner  whatever;  yet  the  court  overruled  tbe 
plaintiff's  demurrer  to  said  plea,  wbvn,  accord- 
ing to  the  rules  of  law,  the  same  should  have 
been  sustained. 

i.  Tliesaid  defendant,by  his  eighth  plea  in  bis 
said  answer  pleaded,  insists  upon  a  bar,  by  and 
under  tbe  Bfteenth  section  of  an  Act  of  Con- 
gress of  the  Republic  of  Texas,  entitled  "An 
Act  of  Limitations."  approved  February  5th, 
290*1 :  but,  bysaid  *p)ea,  does  not  show 
ur  all^  that  be  was  a  settler  on  the  Ittnd  in 
quettioo,  having  had  end  held  continuous  ad- 
vene powcarion  of  the  same,  under  title  duly 
proven  and  recorded,  or  under  color  of  title, 
for  three  years  next  after  cause  of  action  ac- 
crned,  and  before  action  brought,  as  by  the 
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rules  of  law  be  should  have  done;  yet  the  said 
court  overruled  the  plaintiff's  demurrer  to  said 
plea,  when,  according  to  the  rules  of  law,  it 
should  have  been  sustained; 

6.  The  said  defendant,  by  bis  ninth  plea  in 
his  answer  pleaded,  attempts  to  set  up.  In  bar 
of  pliUntifTs  action,  Uie  failure  to  commCTCo 
action  within  twelve  months  after  the  pnssage 
of  an  Act  by  the  Congress  of  the  Republic  of 
Texas,  entitled  "An  Act  to  quiet  land  titles 
within  the  twenty  frontier  leagues  borderinguu 
the  United  States  of  the  north,"  to  try  the  va- 
lidity of  the  grant  under  which  plaintiff  claims, 
when  it  Is  apparent  tliat  said  grant,  under 
which  plaintiff  claims,  was  a  perfect,  and  not 
an  imperfect  or  inchoate  title,  and  as  to  which 
the  government  of  the  Republic  of  Texas  had 
no  legitimate  power  or  authority  to  require  or 
prescribe  the  commencement  of  any  suit  in  the 
form  or  manner  the  same  was  prescribed,  to  i  ry 
tbe  validity  of  the  title  vested  by  said  grant,  or 
create  a  bv  in  consequence  of  a  failure  to  com- 
mence suit;  yet  the  demurrer  to  s^  plea 
was  overruled  by  said  court,  wlien  the  same, 
according  to  the  rules  of  law,  should  have  heeik 
sustainecT 

The  plaintiff  then  sued  out  a  writ  of  error, 
and  brou'ght  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Bibb  and  Mr.  Crit- 
tenden (Attorney  Oeneral),  with  whom  was 
Mr.  Haeliee.  for  the  plaintiff  in  error,  and 
Mr.  Hill,  with  whom  was  Mr.  B[eBdenon. 
for  tbe  defendant  in  error. 

The  argument,  of  course,  turned  entirely 
upon  tbe  validity  or  invalidity  of  the  plea;  but 
tbe  discussion  was  so  much  involved  wltti  the 
laws  and  facts  in  tbe  case,  that  a  report  of  it  is 
postponed  until  the  record  shall  be  brought  up 
again  in  the  shape  suggested  by  tbe  court. 

Mr.  JtuUee  Cnrtla  delivered  tbe  opinion  of 

the  court; 

This  is  a  writ  of  error  to  the  District  Court  of 
the  United  States  for  the  District  of  Texas. 

Tbe  plaintiffio  error  filed  apetitioo,  in  which 
be  avers,  that  on  the  1st  day  of  June.  18^,  be 
was  seised  in  his  demesneasoffee  of  three  tracts 
of  land,  described  in  the  petition  by  metes  and 
bounds,  and  that  the  defendant,  with  force  of 
arms,  ejected  him  therefrom,  and  has  thence- 
forward kept  him  out  of  possession  thereof; 
and  he  prays  Judgment  for  damages  and  costs, 
and  for  the  lands  described.  The  defendant 
filed  what  is  styled  an  ^answer,  contain- [*291 
ing  nine  distinct  articles,  or  pleas,  each  of  which 
seems  to  have  been  intended,  and  has  been 
treated,  as  a  substantive  defense.  The  plaintiff 
demurred  to  the  third,  sixth,  seventh,  eighth 
and  ninth  of  these  picas.  There  was  no  join- 
der in  demurrer  by  the  defendant,  but  the  Dis- 
trict Court  treated  the  demurrers  as  raising  is- 
sues in  law,  and  gave  judgment  thereonfor  the 
defendant.  The  phtintiff  has  brought  the  rec- 
ord here  by  a  writ  of  error. 

Upon  this  record,  questions  of  great  difficulty, 
and  understood  to  affect  the  titles  to  large 
quantities  of  land,  have  been  elaborately  ar- 
gued at  the  bar.  These  questions  involve  and 
depend  upon  the  interpretation  of  the  Coloniza- 
tion Laws  of  the  Republic  of  Mexico,  and 
their  practical  administration;  tbe  relative 
rights  and  powers  of  the  central  government, 
and  of  the  State  of  OoahuUa  and  Texas,  in  ref- 
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ercQce  to  Ihe  public  domain;  the  mode&ofde- 
cliiring  and  vindieatiiig  those  rights,  and  exer- 
cising ibuse  powers  under  the  constitution  of 
the  Mexican  Republic;  the  effect  of  the  separa- 
tion of  the  State  of  Coahulia  and  Texas  from 
Mexico,  by  the  revolution  of  1836,  upon  titles 
made  by  the  State  authorities  before  the  revo- 
lution, and  alleged  to  be  defective  for  want  of 
the  sanction  of  the  central  govornment ;  as  well 
an  several  important  laws  of  the  Republic  of 
Texas,  framed  for  the  protection  of  the  public 
domain,  and  for  the  repose  uf  titles  in  that 
country. 

It  is  impossible  that  the  court  should  ap- 
proach an  adjudication  of  a  case,  involving  ele- 
mL'ntseonew  and  dilllcult.  wilhniit  much  anx- 
iety, lest  they  should  have  failt^  entirely  to 
comprdiend  and  fitly  to  aiiply  them.  And  it 
is  obvious,  that  before  it  is  poratble  to  do  so, 
all  the  facts  constituting  the  title  of  each  party, 
and  eseeniial  to  a  complete  view  of  the  case, 
and  especially  the  documentary  evidences  of 
those  titles,  should  be  phuxd  before  us.  in  a  de- 
terminate form. 

This  record  is  far  from  being  sufficient  in 
tltese  substantial,  and,  indeed,  necessary  par- 
ticulars. The  petition  avers  a  seisin  in  fee,  on 
a  particular  day,  and  an  ouster  by  thb  defend- 
ant. The  defendant  rihows  no  title  in  himself 
to  the  land  demanded. but  asserts  that  the  plaint- 
iff claims  title  by  a  pretended  grant,  made  on 
the  20(h  day  of  September,  1835;  that  the  land 
wiis  williin  the  twenty  frontier  leagues  Iwrder- 
tngonthe  United  Slates;  that  the  approbation 
of  the  executive  of  the  national  government  of 
Mexico  was  not  given;  and  in  other  pleas, 
avers  other  facts,  to  show  that  if  any  such  grant 
*  had  been  made  it  would  not  have  been  valid. 

But  no  grant,  under  which  either  party  claims, 
appears  on  the  rccord,nor  is  the  court  informed, 
through  an  exhibition  of  any  title  pap(>r<i,  by 
what  authority,  or  through  what  instrument, 
or  for  what  consideration,  or  upon  what  con- 
292*]  ditlnns  *the  title  to  these  lands,  origi- 
nally passed  from  the  State;  or  whether  more 
than  one  title  thereto  has,  in  fact,  been  made 
by  tfae  State;  nor  how  or  when,  if  at  all,  any 
title  came  from  the  State  to  either  of  the  parties. 

Having  thus  stated  what  the  record  fails  to 
allow,  we  proceed  to  declare  our  judgment  on 
each  of  the  issues  in  law  raised  by  the  demur- 
rers. 

The  first  plea  which  in  demurred  to,  is  in  the 
following  words:  "3.  And  the  defendant 
further  says,  that  as  to  the  pretended  grant  or 
title  of  the  plaintiff,  to  the  land  described  in  bis 
petition  (if  any  paper  title  he  has),  the  same 
bears  date,  to  wit:  the  twentieth  day  of  Sep- 
tember, A.  D.,  1835,  and  the  land  described  in 
said  pretended  grant  or  title,  and  In  said  prcti- 
tion,  is,  and  was,  at  the  date  of  said  grant,  sit- 
uated in  the  twenty  frontier  leagues  bordering 
on  the  United  States  line,  and  said  patented 
grant  was  made  without  the  approbation  or  as- 
sent of  the  executive  of  the  national  govern- 
ment of  Mexico. 

According  to  the  settled  principles  of  the 
common  law,  this  is  not  a  defense  to  the  action. 
The  plaintiff  says  he  was  seised  in  fee,  and  the 
defendant  ejected  hlra  from  the  possewiion. 
The  defendant,  not  denying  this,  answers,  that 
if  the  plaintiff  had  any  paper  title,  it  was  under 
a  certain  grant  which  was  not  valid.  He  shows 
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no  title  whatever  In  himself.  But  a  mere  in- 
truder cannot  enter  on  a  person  actually  seted,  I 
and  eject  him,  and  then  question  his  Ulle,  or  i 
set  up  an  outstanding  title  in  another.  Thr 
maxim  that  the  plaintiff  must  recover  od  the 
strength  of  his  own  title,  and  not  on  the  weak- 
ness of  the  defendant's,  is  applicable  to  all  ac- 
tions for  the  recovery  of  property.  But  if  the 
plaintiff  had  actual  prior  possession  of  the  land, 
this  is  strong  enough  to  enable  him  to  recovtr 
it  from  a  mere  trespasser,  who  entered  witboot 
any  title.  He  may  do  so  by  a  writ  of  enliy, 
where  that  remedy  is  still  practiced  {Jaehon  t 
Boston  &  Woreeater  BaUroad.  I  Cush.,  575),  or 
by  an  ejectment  (.^^n  v.  Rivinglon,  3  Saund.. 
Ill :  Doe  V.  Read,  »  East,  »56;  Doe  v.  J)]/Mi. 
1  Moody&M.,346;  Jachtonv.  ifofm, SJobo^., 
488;  Whitney  V.  Wright,  15  Wend..  171).  nrhr 
may  maintain  trespass  {CaUerw  t.  Orwper,  4 
Taunt..  548:  Graham  v.  i%or,  1  East,  2«). 

Nor  is  there  anything  in  the  form  of  a  rem- 
edy, in  Texas,  which  renders  these  principlw 
inapplicable  to  this  case. 

By  the  Act  of  February  5th,  1840  (Hartley'n 
Di^t,  90U),  it  is  proved  that  the  method  of 
trying  titles  to  lands  shall  be  by  action  of  tres- 
pass, and  that  the  action  shall  be  tried  on  its 
merits,  conformably  to  the  principles  of  trial 
by  ejectment;  and  where  the  defendant  sOs  up 
title  to  tlie  land,  he  is  required  to  plead  ibc 
same.  We  understand  that  the  technical  form.* 
of  "pleading,  fixed  by  the  common  law,  [*293 
aredispcQs^  with:  but  the  principles  whicb 
regulate  the  merits  of  a  trial  by  ejectment,  sod 
the  substance  of  a  plea  of  title  to  such  anoc 
tion,  are  prtrserved.  Tested  by  these  principles, 
this  plea  is  bad. 

Without  setting  up  any  title  in  the  defend 
ant,  it  pleads  certmn  evidence  or  source  of  lilk'. 
which,  it  avers,  the  plaintiff  relies  on,  and  tbeu 
slates  facts,  to  show  that  such  title  is  invalid. 
This  is  not  admissible. 

The  office  of  a  plea  ts,  to  state  on  the  rect^ 
the  answer  of  the  defendant  to  the  ali^tioDf 
of  the  plaintiff,  but  not  to  the  evidence  by 
which  the  defendant  conjectures  tlieplaintin 
will  endeavor  to  support  those  allegations.  WV 
cannot  conceive  that  such  a  mode  of  pleadioL' 
could  be  admissible  under  any  system.  At  ti>e 
common  law,  if  ihe  allegatioo  that  the  phuni 
iff's  paper  title  is  under  a  grant  mentkmed  in 
the  plea,  had  been  traversed,  it  would  havelfl 
to  an  issue  which,  if  found  for  the  plaintiB. 
would  determine  nothing,  and  therefore  tiit- 
plaintiff  cannot  be  required  to  answer  such  ■ 
plea.  And  where  pleadings  are  so  conducted 
as  to  terminate  in  issues,  as  in  Texas,  euch  an 
answer  neither  confesses  and  avoids,  nor  denie» 
the  seisin,  or  trespass,  alleged  in  the  dedsn 
tton.   {United8tate$  v.  OirauU,  11  How..83  > 

There  are  cases  in  which  such  allegations, 
showing  the  source  or  nature  of  the  plBinljff'» 
title,  are  a  necessary  part  of  a  defense.  Whw- 
ever  the  defendant  must  plead  specially  an; 
matter  which  is  a  good  defense  to  one  title,  ami 
not  cood  to  others,  and  the  declaration  dw* 
not  mow  on  what  particular  title  the  plaintiH 
relies,  the  defcnduit  must,  by  pn>p«  am 
mcnts,  set  out  the  plaintiff's  title  and  (b^ 
answer  to  it;  these  averments  then  become  ma 
terial  and  traversable  as  part  of  the  defei«-- 
and  if  found  for  the  plaintiff,  tbe  defense  fatl^- 
An  instance  of  this  is  the  defense  of  a  Sistaie  "f 
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I^mitatioos,  barriog  only  particular  titles.  In 
sucb  a  plea,  it  would  be  necessary  to  show,  if 
ii  did  not  appear  in  the  declaration,  that  the 
idiiDtiff  had  only  such  a  title.  But  this  rule 
OM  no  application  to  the  defense  under  con- 
»lnaUon.  If  the  plaintiff  really  relies  on  such 
adtleas  is  alleged,  whenever  he  shows  it  in 
supinrt  of  his  petition,  the  defendant  will  have 
opportunity  to  object  to  it,  and  to  give  in  evi- 
dtDce  anyaillateral  facts  bearing  upon  it.  He 
has  DO  occasion,  nor  is  it  regular,  to  plead  spe- 
cially, for  bis  general  denial  of  the  plaintiff's 
ttile  compels  the  plaintiff  to  produce  his  title, 
and  thus  opens  to  the  defendant  all  legal  ob- 
Jtction  to  it.  Moreover,  this  article  in  the  an- 
swer does  not  admit  or  deny  that  the  plaintiff 
had  any  ffrant.  or  any  paper  title  whatever,  but 
says,  if  he  liad  any.  it  was  of  a  certain  de- 
scription. If  it  was  intended  to  malte  the  case 
turn  on  the  validity  of  a  particular  grant,  its 
294*]  existence  ought  *to  be  adniiited ;  for 
why  should  the  court  be  called  upon  to  deter- 
mine the  sufficiency  in  law  of  such  a  grant, 
when  it  does  not  appear  it  exists? 

These  objections  are  equally  applicable  to 
the  sixth  plea,  which  is  therefore  also  insufS- 
cient. 

The  next  pica  is  as  follows: 

**  7.  And  the  said  defendant  says,  that  the 
said  plaintiff  claims  the  land  described  in  his 
pi-tition  under  and  through  a  pretended  grant 
purporting  to  have  been  made  to  one  Aliguel 
Arccniega,  by  authority  of  tiie  government  of 
th«  State  of  Coahuila  and  Texas,  bearing  date, 
t(t  wit:  the  twentieth  day  of  September,  A.  D. 
1^5,  and  under  and  through  a  pretended  chain  i 
of  transfers  from  aaid  Arccniega  to  plainliif,  I 
and  that  within  six  years  from  the  date  of  said  ' 
^«tended  grant,  and  before  the  annexation  of  I 
Texas  to  t^  United  States,  the  said  pretended  I 
tnutsfers  were  made  to  said  plaintiff ;  and  that ' 
this  plaintiff  was  not,  at  the  date  of  said  pre- 
lended  grant  to  him,  and  previous  thereto,  had 
never  been  a  resident  citizen  of  Texas  or  Mex- 
CO,  but  was  then,  and  thence  hitherto  contin- 
oed  to  be.  a  rcaident  and  citizen  of  the  United 
States  of  America,  owing  and  paying  allegiance 
If  the  government  thereof." 

This  plea  also,  is  subject  to  the  same  objec- 
tiiiDs  as  the  oibere  fo  far  as  it  attacks  the  plainl- 
iffs  title;  and  if  it  was  intended  as  a  plea  to 
the  action  of  the  alienage  of  tlie  plaintiff,  it  is 
manifestly  bad,  for  the  plaintiff,  being  a  citizen 
of  the  United  States,  is  carihble  of  maintaining 
•0  action  to  recover  lands  in  the  State  of  Texas, 
tn  wtiich  he  has  title. 

The  eighth  plea  sets  up  a  Statute  of  Limita- 
tions. In  order  to  bring  himself  within  it,  the 
defendant  avers,  "  that  he  is  the  owner  of  the 
fitllowing  tracts  or  parcels  of  hmd,  to  wit : "  and 
be  then  gives  ttie  metes  and  bounds  of  sundry 
tiacts  of  land,  and  makes  certain  other  avcr- 
ments  as  to  his  possession,  and  concludes, 
"  And  the  defendant  disclaims  ownership  and 
poBsesgion  of  any  portion  of  the  land  described 
ID  plaintiff's  petition,  not  included  in  the  metes 
ina  bounds  of  the  several  tracts  and  parcels 
above  set  forth." 

The  court  cannot  treat  this  plea  as  an  answer 
to  the  declaration.  It  is  not  averred  therein. 
Doria  there  anything  on  the  record  ^o  show 
that  the  tracts  of  land  described  in  it  are  parcel 
of  the  demanded  premises.  The  defendant  says 
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he  disclaims  ownership  and  possession  of  any 
portion  of  the  land  deticribed  in  the  petition,  and 
notincludcd  in  the  bounds  hesetsout.  For  aught 
we  can  know,  this  disclaimer  may  cover  the 
whole  of  the  land  described  in  the  petition. 
And  as  it  docs  not  appear.by  any  direct  travers- 
ablt!  averment,  that  the  disclaimer  does  notap- 
ply  to  all  the  lands  demanded,  or  that  tlie  de- 
fense applies  to  *any,  or  if  any,  to  what  [*295 
part  of  them,  the  court  cannot  know  for  what  to 
give  judgment,  or  whether  it  should  be  for  the 
one  party  or  the  other. 

The  ninth  plea  is  as  follows: 

"9.  Said  defendant  further  says,  that  the 
land  claimed  by  plaintiff  in  this  petition, is  loca- 
ted in  the  territory  designated  as  the  twenty 
frontier  leagues,  bordering  on  the  United 
States  of  the  North,  in  the  Act  of  CongTet.n 
of  the  Republic  of  Texas,  approvtHl  Januarv 
9th,  1841,  and  entitled  "An  Act  to  quiet  the 
land  titles  within  the  twenty  frontier  leagues 
bordering  on  the  United  States  of  the  North." 
and  is  claimed  by  plaintiff  by  virtue  of  said 
location,  made  prior  to  the  seventeenth  day  of 
March,  A.  D.  18^8;  and  that  said  plaicliff, 
and  those  under  whom  he  claims  said  land, 
did  not  commence  an  action  to  try  the  valid- 
ity of  said  claim  within  twelve  months  from 
the  passB^  of  Uie  Act  aforesaid." 

Assuming  what  we  do  not  decide,  that  this 
plea  shows,  that  if  the  plaintiff  claims  under 
such  a  location  as  is  mentioned,  hiriitle  is  not 
good  as  against  the  State  of  'Texas,  still  it  is 
not  a  defense,  because  no  title  in  the  defend- 
ant is  shown.  If  the  plaintiff,  as  his  petition 
avt^i-s,  was  actually  seised,  and  the  defendant 
being  a  mere  intruder,  ejected  him,  it  was  an 
unlawful  act,  and  the  action  is  maiDlainabte, 
notwithstanding  the  State  of  'Texas  may  have 
the  true  title,  or  may  have  granted  it  to  another. 

For  these  reasons,  we  are  of  opinion  the  de- 
murrerto  each  of  these  pleas  must  be  sustained, 
the  judgment  of  the  liislrict  Court  reversed, 
and  the  cause  remanded;  and  as  it  will  un- 
doubtedly become  necessary  to  amend  the 
pleadings,  we  think  it  proper  to  suggest,  that 
in  a  case  involving  questions  so  new  and  of  so 
much  magnitude  and  importance,  it  would  be 
more  satisfactory,  and  more  conducive  to  a 
just  decision,  for  the  parties  to  exhibit  fully 
their  respective  titles,  'and  all  collateral  facts 
bearing  upon  them,  and  have  them  placed  up- 
on the  record,  either  by  bill  of  exceptions  or 
a  special  verdict,  to  the  end  that  the  court 
may  consider  their  title  papers  in  connection 
with  the  extraneous  facts,  and  not  be  required 
to  decide  upon  partial  or  abstract  views,  which 
may  occasion  substantial  injustice,  not  only  to 
the  one  parly  or  the  other,  but  possibly  to 
third  persons  having  similar  titles. 

OROEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas, 
and  was  arfj^ied  by  counsel;  on  consideration 


is  hereby  reversed,  with  costs;  and  that  lliis 
cause  be.  and  the  same  is  hereby  reuianded  to 
the  said  District  Court:  for  further  proceedings 
to  be  had  therein  la  conformity  to  the  opinion 
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of  this  court,  and  as  to  law  and  justice  shall  ap- 
pertain. 

Clt«d-U  How.,  S86,  287:  HoAU^lS,  118,  U6,  t82: 
ft  Sawy.,  479. 

WILLIAM  CHRISTY,  Ptaint^  in  JSmr, 
JA.ME3D.  FINDLBY. 


M 


R.  JUSTICE  Cartia : 


The  amended  pleas  in  this  case,  being  five 
m  number,  arc  demurred  to,  and  the  demur- 
rers are  sustained  for  the  reasons  assigned  in 
the  opinion  in  the  case  of  Chritty  v.  ^U. 

Thejtidffment  of  the  District  Court  i*  ravened, 
and  the  eate  remanded  for  further  proeeedingt. 

ORDKR. 

This  cause  came  oo  to  be  beard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Teus, 
and  was  argued  by  coudwI;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Dis- 
trict Courtia  this  cause  be,  and  the  same  is  here- 
by reversed,  with  costs;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
District  Court,  for  further  proceediDga  to  be 
had  therdn  in  coDformlty  to  the  opinion  of  this 
court,  and  as  to  lawand  justice  saall  apert^n. 


WILLIAU  CHRISTY,  PUUnt^  >ft  Error, 

williah'  young. 


M 


a  JUSTICE  CnrtU: 


In  this  case,  the  sixth,  eight,  ninth,  and  tenth 
pleas,  are  demurred-  to,  and  the  demurrers  are 
sustained  for  the  reasons  assigned  la  the  opin- 
ion in  the  case  of  Chritty  v.  8eoU.  The  tenth 
plea  in  this  case  of  the  Ten  Years'  Limitation 
Law  of  Texas,  is  liad,  for  the  same  reasons  as 
the  plea  of  the  Three  Years'  Statute  pleaded 
in  that  case. 

The  jtidgmerU  of  the  District  Court  u  reverted, 
and  the  ease  remanded  for  further  proeeeding$. 

297*}  •DBDaR. 

This  cause  came  on  to  be  heard  on  the  trao- 
script  of  the  re«>rd  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  atljudged 
by  this  court,  that  the  judgment  of  the  said 
District  Court  in  thiscau»e  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  cause 
be,  and  the  same  is  liereby  remanded  to  the 
said  District  Court,  for  further  proceedings  to  be 
had  therein  in  conformity  to  the  opinion  of  this 
court,  and  as  to  law  and  justice  shall  appertain. 

Cited— U  How- IHrr. 


WILLIAM  CHRISTY.  Plaintiff  in  Error, 
p. 

HIRAM  HENLEY. 


M 

In 
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R  JUSTICE  Cnrtlat 


this  can,  the  fonith,  dxth,  serenthf 


eighth,  ninth  and  tenth  pleas  are  demurred  to, 
and  the  demurrers-  are  sustained  for  the  reaaom 
assigned  in  the  opinion  in  the  cases  of  Chittg 
V.  ticoit.  and  Chritty  v.  Young. 

77ie  judgment  of  the  IHttriet  Court  it  retemd, 
and  the  eate  rmnanded  for  further  proeeeHngi. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas,  tnd 
was  argued  by  counsel ;  on  consideration  where- 
of, ii  is  now  here  ordered  and  adjudged  by  tlits 
court,  t^at  the  judgment  of  the  said  Dutrki 
Court  in  this  cause  be,  and  the  same  is  hereby 
reversed,  with  coats;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  laid 
District  Court,  for  further  proceeding*  to  be 
had  therein  in  conformity  to  the  opinioo  of  this 
court,  and  as  to  law  and  joatice  shall  ipper- 
t^n. 


STEPHEN  W.  DOSS  AND  STEWART  NEW- 
ELL, Appellante, 

V. 

WILLIAM  TYACE  aho  LINDLEY  UDR- 
RAY. 

Court  of  BgvitiffMjfeetaeide&e  deereeatiam 
term  in  vhieh  rendered. ' 

A  court  has  a  riffht  to  set  aride  Its  own  iudgwnt 
or  decree,  dlsmlstrfn^  a  bill  In  ohanoerr*  at  the  nine 
term  io  which  the  Judgment  or  deoree  was  m- 
dered,  on  dlsonveriiur  lU  own  error  In  the  law,  or 
that  the  consent  of  ibe  oomplalnanta  to  snch  dlt- 
mtwal  was  obtalnedbjr  fraud.   

*A  verdict  on  an  tome  to  try  whether  a 
■ale  was  fraudulent,  flndlnr  the  same  to  be  fnud- 
ulent,  will  not  be  set  aside  on  a  oertiflotte  orsffl- 
darlt  of  some  of  (he  jurats,  aftorwards  nude,  m 
to  wbst  they  mesnt. 

A  chancellor  does  not  need  a  verdict  to  tofarm 
bis  conscience,  when  the  answer  denies  fraud  in 
Tbc  abstract,  whilst  It  admits  all  the  facts  and  dr- 
cuD»tanccs  necessary  to  oon8tltntelt,lntlie«oii- 
oreto. 

THIS  was  an  appeal  from  the  District  Conri 
of  the  United  State**  for  the  State  of  Texw 
A  statement  of  the  facta  is  contained  in  tbe 
opinion  of  Iho  court. 

It  was  arguetl  by  Uettrt.  Alien  and  O.  F- 
Johnsont  with  wliom  was  Mr.  Hale,  for 
the  appellant,  and  Mr.  Sherwood  for  the  ap- 
pellee. 

The  points  raised  by  tlie  counsel  for  the  i|> 
pellant,  were  the  following: 

I.  The  complainants  having  utterly  fsiled  lo 
make  out  their  case,'  by  proving  the  mat«riftl 
allegations  and  charges  contained  in  Iheorip- 
nal  and  amended  bilU  of  complaint,  the  de- 
fendants were  entitled  to  a  decree  of  disoiiml. 

II.  Th6  property  of  ttie  copartnership  con 
flded  to  Newell,  and  especially  the  goods  K^a 
to  Edgar,  were  not  misapplied,  but  diqnKa 


NOTK.— Imj)6(ichment  <»/  vtrdltt  hu  jumr* :  fcy  i^- 
}ldaoit  n/  parMm,  or  third  pctmu;  ajSldavUimfSvtl 
toniNbifn  cerdlU. 

AfBdavilB  or  tx^stlmorfy  of  Jurors  will  not  ttrre- 
cetved  to  impeach  their  verdict,  or  to  explain 
irrounds  of  their  verdict.  MewteD»t*r  v.  Vmnvi 
Nat.  Il'lt,B  Daly  (N.  Y.),  WO:  «8  How.  Pr..  m;l**l 
V.  Wlbwa,  I  Craocb  C.  C..  m  :  CItnc  v.  Brig.  1  ( 
M;  Valse  V.  Delaval.  1  Term  11:  Muidoc^/' 
Sumner,  SB  Pick.,  UiB;  Uez  v.  Wooller.  •  Manle  « 
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of  in  coofonnlty  with  the  intendment  of  tbe  co- 
paitnenhip  agreemeDt.  By  this  it  is  manifest 
iluU  the  pftrtnersliip  was  not  intended  as  a 
pure  mercantile  establishment,  but  one  for  the 
iransactioD  of  a  "commission,  general  and 
■uction  business."  Part.  Ajfree't.  Art.  1,  P. 
R.  2;  of  a  business  "new  and  experimental  in 
its  Bitnni "— id.,  art.  9;  a  business  connected 
with  the  operations  of  the  "  Oalveston  Com- 

Kjr,"  which  Neweii,  by  more  than  two  years' 
ir  and  great  expense,  had  "  paved  the  way 
for;"  and  which  the  fifth  article  of  the  said 
aicreement  refers  to  (there  being  nothing  else  in 
tlw  case  to  which  it  could  by  possibility  refer), 
to  express  tenns,  vis. :  tluU,  in  conridenition  of 
"  the  expense  and  labor  heretofore  Incarred  by 
Blewsrt  Newell,  in  paving  the  way  for  the 
contemplated  budness,  he  shall  be  entitled  (o 
one  quarter  of  the  net  profits,  before  division." 

III.  The  creditors,  in  their  instructions,  re- 
ffr  to  "agreements  and  understandings"  of 
Neweii,  with  bis  partners  and  themselves; 
thereby,  admitting  themselves  to  be  privy  lo 
tbe  said  partDershlp  agreement;  and  that  tney 
^ve  credit  to  the  copartners,  in  tbe  business 
thereby  contemplated.  The  case  contains  no 
proof  of  anv  other  agreement  or  understand- 
in*,  to  whicn  th^y  could  pretend  to  refer. 

IV.  The  creditors  obtained,  by  a  species  of 
moral  coercion,  which  their  position  en- 
al)lrd  them  to  use,  tbe  primarv  concurrence 
£90*]  *of  Tyaclc&  Murray  with  themselves, 
in  the  appointment  of  William  E.  Warren  as 
their  mutual  agent,  and  in  their  instructions, 
which  Tyacli  approved,  prescribing  the  man- 
ajjMnent'to  be  used  by  Warren,  in  bis  inter- 
views with  Newell,  and  in  conducting  the 
hiuiness  confided  to  him,  after  bis  arrival  in 
Texas.  Tbe  suit  was  manifestly  tbe  result  of 
a  cxHupirscy  between  the  creditors  and  com- 
pldnaots;  the  object  being  lo  obtain  a  dissolu- 
tion of  tbe  partnership,  a  distribution  of  tbe 
tsiets  in  Newell's  hands,  or  to  cause  him  "  to 
place  tlie  merchandise  in  the  hands"  of  Warren, 
■'asirustee  for  tbe  creditors,  or  Captain  Ty- 
u-k;"  the  creditors,  on  (heir  part,  agreeing  not 


to  proceed  against  the  firm  of  "William  Tyack 
«fc  Co.,"  in  New  Yorit,  for  the  space  of  «xty 
days;  and  that  the  intere^s  of  Tyack  should 
be  protected,  and  his  instructions,  touching 
the  suit  against  Newell,  strictly  followed. 

V.  The  purchase  of  tbe  goods  by  Doss  was 
for  a  valuable  and  adequate  consideration,  with- 
out notice  of  any  intended  fraud,  on  the  part 
of  Newell,  made  for  the  benefit  of  all  tbe 
partners,  and  within  the  scope  of  the  "new, 
experimental  and  general "  business,  described 
in  tbe  partnership  agreement.  The  veniicl 
does  not  find  the  purchaser  guilty  of  any  fraud, 
and  the  jurors  depose  that  they  did  not  intend 
to  charge  hbn  with  fraud.  It  declares  the 
"  sale,'  but  nf>t  the  purchase,  fraudulent  as  to 
the  complainants.  {Anderton  &  WUkim  v. 
TompkiMttal.,  1  Brock,,  466.)  This  finding 
did  not  authorize  the  annulling  of  the  sale. 

VI.  Referring  to  the  direction  of  the  credit- 
ors, requiring  their  agent  to  be  governed  bv 
the  instructions  of  Captain  Tyack,  the  several 
letters  of  Tyack  &  Murray  to  Newell,  advising 
and  urging  him  to  sell  the  goods;  their  subse- 
quent approval  of  the  sale,  after  ample  time  to 
judge,  and  referring  to  their  confederacy 
against  Newell,  before  mentioned;  the  sale  was 
authorized  before,  sanctioned  at  the  time,  and 
confirmed,  after  it  was  consummated,  in  the 
most  deliberate  manner  by  both  tbe  complain- 
ants and  tbe  creditors. 

VII.  All  matters  of  complaint,  embraced  in 
the  bill  in  this  cHuse,  excepting  tbe  said  sale, 
were  included  and  adjudicatecfin  the  suit  of 
these  complainanis  against  Newell,  commenced 
and  tried  in  the  State  Court.  The  judgment 
decides  tbe  merits  of  tbe  cause,  is  condusive 
of  all  tbe  said  matters,  and  remains  in  full 
force.  It  dii%cted  a  restoration  of  the  goods  to 
Newell— they  having  been  taken  out  of  his 
hands  by  process  in  the  cause.  After  sndi 
restoration,  the  said  goods  were  sold  to  Doss, 
and  thia  judgment  was  a  full  authority  for  him 
to  purchase  them. 

VIII.  Tbe  price  pwd  by  Doss  for  the  goods 
was  near  $3,00U  *more  than  their  value,["^00 


W;  Hanoum  v.  Belchertown,  19  Pick,  311;  Dorr 
V.  renno.  ii  Pick.,  5^ ;  Colfmiin  v.  Sinre,  28  0<>o., 
RiBniirnv.  Stat<  ,^Gco.,  im;OrlnneU  v.Pbillips, 
1  HaM..  530:  4  Ha^s..  301 :  U  Mam.,  245;  Cook  v. 
Sjpher.  3  Clarke  {[uwB),  484 ;  State  v.  Dniiglass,  7 
ntarke  (Towa),  iVS ;  People  v.  Hnrtunif.  4  Park.  Cr. 
(».r.).2&^;  t::iiun  v.  Smith,  5  Hill,  MtO;  Oi\-eii  v. 
Bllai,IS  How.  Pr.,  428:  Dtfiia  v.  Tuukcr.  4  Jiilins., 
49: :  Smith  V.  Cbeethtiin,  3  ChI..  S6  :  Rrownbtl  v.  Mc- 
Bwea,ftI>eD.,  307;  4  Bos.  &  P..  3^:  Pec>ple  v.  Co- 
lumbta  Com.  Pleas,  1  Weud.,  207;  Jackson  v. 
Dickinson,  Ifi  Johitii..  300 :  Exp.  Coykeadoll, «  Cow., 
G3:  sute  V.  Freeman,  5  Cojin.,  am. 

When  a  Jury  separato  after  uoase  Is  committed 
(o  them,  not  bMvlnir  agreed  on  a  verdict, and  after- 
wrtrds  return  a  vPrdtct.  aeitber  the  Junird  nor  the 
oiUcer  to  whose  care  they  were  committed,  can  be 
tompelled  to  te^ciry  to  such  separation.  Howard 
V.  Cobb,  3  [>Br,  308. 

Proi>r«  of  declaratloDB  of  Jurors  made  after  ver- 
dk-Lorof  InformatloD  frtmi  them,  cannot  be  re- 
e>-lved  fnr  the  punxisc  offmiMMOhinff  It.  HiilllnKS- 
wdrthv.  D«ne.  Wall.  C.  C,  147,  IT);  Hoi  mend  v. 
Corooran.  2  Cranob  C.  C,  119 ;  dtraker  v.  Graham, 
4  Me*^.  St  W  721 ;  7  DuwI.  P.  C,  223 ;  1  Horn.  & 
Hurlst.  440;  Burgess  v.  Langley,  1  Mann.  &  Or.. 

I  I>owl.  ft  L.,  21 ;  B  Sooti,  N.  H..  518 ;  12  L.  J.  C. 
P-,tST;  Aylett  v.  Jpwoll,  2  VV.  111.,  1^;  Davis  v. 
T«lor.  S  Chit.,  aeS;  Clark  v.  Steveosnn,  2  W.Bl. 
8W;  Wilson  V.  People.  4  Park.  Cr.  iN.  Y,),  BIO; 
People  V.  Barker,  8  Whe*'l.  Cr.  C,  19;  Taylor  v. 
Everrtt. 2 How.  Pr.,23:  Clum  v.  Stnith,fiHlli.560; 
^le  V.  N.  V.  Cent.  K.  K.  Co..  88,  How.  Pr.,  386:  18 

Hini,i:  78  N.  r.m. 
Anrais  14. 


But  the  court  will  receive  the  afndavtt  of  a  party 
who  actually  saw  the  Jury  draw  lots  or  commit  any 
other  misconduct,  or  tako  the  necessary  steps  for 
thatpurm>»«.  Strakei-v.  Orahaiii,  4Moes.  St  w„  721; 
7  Uowl.  Pr.  C.,a3;  1  Horn.  &  Hurst.,  449. 

The  afttdnvlts  of  third  persons  as  to  what  passed 
wfthin  their  knowledge  as  to  the  delivery  of  tbe 
Verdict,  and  tbe  dissent  at  tbe  time  of  somo  of  tlie 
JurofB,  are  admissible.  Bex  v.  Wooller.fl  Haule  ft 
am. 

Affidavits  of  a  Juror  as  to  what  took  place  In 
open  court  on  the  delivery  of  thetr  verdiot,  are 
receivable.  Rotierta  v.  Huffhes,  7  Mces,  ft  W„;R(0; 
I  Dowl.  N.S.  83;  Everett  v.  Youells,  1  Nev.  ft  Man., 
530:  ia.StAA.,m. 

Also,  to  explain  the  circumstances  under  which 
became  Into  tbe  Jury  box  on  the  trial  of  cause 
affecting  his  own  intercet.  Bailey  v.  Macauley.  18 
Q.  B..  8t6  ;  14  Jur.,  80 :  19  L.  J.  Q.  B.,  73. 

In  Iowa,  the  allidavit  of  a  Juror  lo  show  the  mis- 
conduct of  the  Jury  in  tbe  manner  of  making  up 
their  verdic-t.  Is  admissible  «?odc,  sec.  1810.)  Miioix 
V.  Malony,  7  Clarke,  81 ;  Kuble  v.  HoDonald.  '7 
Clarke  ( Iowa).  81 ;  Sohauler  v.  Porter,  7  Clarke 
(Iowa).  482. 

Affidavits  of  Jurors  areadmtnelhle  to  sustain  their 
verdlut,  iilibough  they  are  not  always  regarded  as 
a  very  rellableapeciee  of  evidence.  Dana  v.  Tucker, 
4J<>hnfl..  487;  Ncsmith  v.  Clinton  Fire  Ins.  Co.,  8 
Abb.  P..  141;  Eastwood  v.  People,  8 Park.  Cr.,  at: 
Dorr  V.  Feiino,  12  Pick..  S21,  6!K. 

And  t4i  show  improper  conduct  of  party  In 
approaching  them.  Hcynolds  v.  Cliamplain  Trans- 
poriatlun  Co.,  0  Uow.  Pr.,  7. 
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as  estimated  by  the  complainanta.  and  near 
94,000  more  than  that  estimated  by  the  wit- 
nesses. It  consisted  of  $4,000  equivalent  (o 
i^ash  advanced,  and  the  remainder  in  lands. 
timouDtiDg  10  6,485  acres,  aod  worth  much 
more  than  97,?68,  as  testified  by  the  witnesses. 
One  of  the  tracts,  containing  177  acrea,  is  esti- 
loaled  by  Mr.  Tliompson.  a  witness  well  quali- 
lied  to  judge,  as  worth  $30  per  acre.  Newell, 
in  the  exercise  of  a  sound  discretion,  arising 
from  his  business  connections  with  the  com- 
plainants, and  expressly  devolved  upon  him  by 
tbeir  advice  and  directions,  and  acting  in  con- 
formity with  the  professed  de^re  of  the  credit- 
ors contained  in  this  5th  iostruction,  declaring 
that  they  wished  "no  wanton  sacritice  of 
property  for  the  immediate  payment  of  the  whole 
or  a  portion  of  their  claims,"  could  not  have 
made  a  sale  of  the  goods  more  l)eneflcial  to  all 
the  parties  interested  than  the  one  negotiated 
with  Mr.  Doss. 

IX.  It  is  respectfully  indsted,  that  the  issue 
directed  by  the  court  "  to  determine  whether 
the  sale  of  the  goods  was  or  was  not  fraudulent 
as  to  the  complaioants."  was  defective  and 
imtnaterial  and,  for.  this  cause,  improperly 
granted. 

The  verdict  must  conform  to,  and  corre- 
HDond  with,  the  issue — that  is,  find  its  affirma- 
tive or  negative,  and  nothing  else.  If  the  jury 
And  the  former,  viz. :  tliat  the  sale  was  fraudu- 
lent as  to  the  complainants,  it  would  lie  incom- 
petent for  them,  under  this  Issue,  to  go 
further,  and  determine  also  which  of  the  de- 
fendants perpetrated  the  fraud,  or  whether 
they  combined  together,  and  were  jointly 
chargeable.  E>uch  a  finding  could  not  authorize 
u  decree  setting  aside  the  sale,  nor  in  any  way 
properly  influence  the  cont^ence  of  the  court. 
Sudi  a  decree  would  have  to  rest  on  proof  in 
the  cause,  the  verdict,  that  the  pur- 

chaser was  a  partv  to  the  fraud;  and  whether 
such  proof  existed  or  not.  the  verdict  could  lx> 
of  no  possible  service  or  utility  to  the  court. 

Hence  the  court  will  reverse  or  disregard  the 
order  directing  the  issue,  and  determine  itself 
ihe  character  of  the  sale.  {JiicIuAs.  Vauffhan, 
■i  Dow  &  Clark.  420;  Towneend  v.  Orare*.  8 
Paige.  457;  Belknap  v.  TrimbU,  8  Paige,  601; 
Gardiner  v.  Oarditutr,  22  Wendell,  526.) 

X.  The  verdict,  viz  :  "In  tliln  cahc,  we,  the 
Jury,  find  the  sale  fraudulent."  does  not  de- 
termine or  satisfy  the  issue,  and  is  for  this 
cause  void.  It  docs  not  find  as  to  whom  the 
sale  was  fraudulent,  and  may  as  reasonably  be 
construed  to  apply  to  the  creditors  or  to  one  of 
(be  defendants  as  to  the  complainants. 

XI.  If  the  verdict  could  be  so  interpreted  as 
10  charge  either  or  both  of  llie  defendants  with 
fraud  against  the  complHinants,  which  we  deem 
impossible,  it  would  be  contrary  to  the  entire 
IkxIv  of  evidence  adduced  at  the  trial,  and  is 
void  at  law. 

;iOl*]  *XII.  No  effect  can  be  given  to  the 
verdict  prejudicial  to  the  interests  of  Mr.  \>o>^. 
without  disregarding  or  inverting  what  the  jury 
solemnly  intended  its  effect  to  l>e,  as  appears  by 
iheir  amdavit.  An  application  aod  construc- 
tion of  a  verdict,  opposed  to  the  intention  and 
moral  sense  of  the  jurors  who  found  it.  cannot 
quiet  the  ctmscielico  of  a  trourt  of  equity. 

XIII.  The  issue,  as  tried,  does  not  answer 
tlid  purpose  for  which  it  was  intended.  In- 
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deed,  it  was  so  framed  that  the  verdict  throws 
no  light  upon  the  question  for  the  delermios- 
tinn  of  which  it  was  directed.  The  whole 
mailer  is  liefore  the  .court  with  sufficient  pre- 
cision, aod  all  the  proof s  to  enable  it  to  come  to 
a  deciskiD,  without  another  reference  toajuiy. 
The  conrt,  under  these  drcumstances.  will  de- 
cide the  matter  at  once,  imless  In  its  discr^ino 
some  new  issue  or  issues  be  deemed  expedient 
in  order  to  obtain  substantial  Justice.  {Atm- 
ttrong  v.  Armtirong,  S  M.  &  E.,  45;  BlatlAonn 
V.  Oreg$on,  I  Bro.  O.  C,  428, 424;  Dan.  Chan.. 
1816.) 

XIV.  The  court  below  erred  In  setting  a^de 
the  decree  of  the  8d  of  August,  1849.  dismiasiDi; 
the  cause.  The  decree  was  made  by  conscDl. 
and  is  not  subject  to  appeal  or  review.  (  WclA 
V.  Webb.  3  Swanst.  Oh..  658;  French  v.  ait«t- 
well.  6  Johns.  Ch.,  664;  AtHnmrt  v.  Jianh,. 
1  Cowen,  691 ;  Kane  v.  Whittick.  8  Wend..  219.) 

1.  Notwithstanding  the  position  tatico 
counsel,  viz. :  that  the  powers  of  attorney.  Iiy 
the  complainants  ana  creditoiB  appointin; 
William  E.  Warren  their  mutual  agfcnt,  the 
agreement  and  expenditures  of  money  by  ibe 
creditors  in  the  prosecution  of  the  cause,  were 
sufficient  to  prevent  the  complainants,  without 
the  assent  01  the  creditors,  from  dismiasing  ibe 
bill ;  and  whether  the  suit  be  treated  as  a  cred- 
itor's suit  or  not,  under  the  authority  of  WiH- 
iamton  v.  WU»on,  1  Bland,  418;  still  the  com- 
plainants, until  the  final  decree,  retained  sb»o- 
lute  dominion  over  the  suit,  and  might  dismisi 
the  bill  at  pleasure.  {I^atfford  v.  Sfary.  3 
Sim.  A  Stu.,  196.) 

a.  The  complainants,  by  their  several  power» 
of  attorney,  revocations  and  other  iostrumtuiv 
under  seal,  emphatically  required  aodi^Mabtcd 
the  dismissal  of  said  cause,  through  aolicitun 
specially  employed  and  instructed  for  that  pur- 
pose, and  for  n-HSons  fully  declared.  The  ik 
cree  of  dismissal  was  a  mere  execution  of  tho« 
powere.  At  the  moment  of  its  rendition  it  br 
came  a  vested  ri>;ht  of  the  defendants,  grsoicd 
and  coufirmetl  by  the  respective  deeds  of  llie 
complainants.  A  power  executed  by  deem-  i* 
no  more  revocable  than  one  executed  by  gnuti 
or  conveyance  of  land. 

8.  Tho  decree  was  opened  upon  rootiuo. 
founded  on  the  applicalion  of  Murray  aloai — 
it  was  error  to  open  it  as  to  Tyack.  Tbe 
*order  could  not  properly  vacate  the  (•SOS 
decree  generally;  besides,  it  was  a  regular  tle- 
cree  on  the  merits,  and  could  Dot  be  set  aside 
by  a  motion.  {Eadley  v.  Skater,  1  Johns.  Oi.. 
200.) 

4.  Murray,  excepting  by  his  pctltioos.  doe* 
not  allempt'to  revoke  his  prior  deeds.  Tbiei  is 
no  revocatifin.  He  prays  ihv  court  to  restore 
the  suit,  and  to  declare  those  deeds  null  and 
void,  alleging  that  the  same  were  oblHined  L»y 
fraud  practiced  by  Newell  and  others. 

We  res|)cctfully  iniJst  that  the  court  could 
not.  BO  long  as  those  tieeds  remained  in  foire 
as  executed  jiowdrs,  vacate  the  decree  of  din- 
missal  or  restore  the  suit:  and  that  tbe  dn'dd 
Iheuist'lvis,  and  the  manner  in  which  they  «<  'c 
obtaim-d  or  execuled.  could  not  be  inquired  in- 
to or  pronounced  void  by  the  court,  exa^tl  l-J' 
regular  buit  against  tlie  parties  charged,  whert^- 
by  the  til le get!  frauds  could  be  puiuiiwiie,siid 
the  whole  matter  fairly  tried- 

The  petitiunit  uf  Murray  aud  Tyack,  aiul 
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Mippoied  revocation  of  llie  latter,  filed  on  the 
tthot  January.  1850.  cannot  oL>nale  any  ob- 
jections to  the  said  order  of  the  previous  term 
vacating  the  decree  of  dismiaaal. 

6.  The  afBdavits  of  Mesfrs.  HcOreal  and 
.Udrewa.  filed  by  the  defendants  in  opposition 
to  the  said  petitloDS  of  Murray,  cuntradict  all 
tbetaKotialstatemeDis  therein  contained,  and 
Hfedually  impeach  thetr  veracity,  showing 
tbm  untrue  and  not  entitled  to  credit. 

XV.  The  effect  of  the  solemn  admiti«ions  and 
lieclarations.  deliberately  maile  by  both  of  the 
compiainaDta  in  their  several  letters  and  instru- 
rneols  under  eeal.  before  referred  to  as  evidence 
in  favor  of  the  defendants,  is  not  affected  or 
weakaied  1^  the  last  meotioned  petitions  of  the 
•^e  parties  contradicting  and  garbling  these 
said  admissions  and  declarations. 

1.  BecauM  their  said  admlesiona  and  state- 
ineats  were  opposed  to  their  interests  as  eom- 
plainaDls;  whereas  the  contents  of  their  oaid 
petitions  tend  to  aid  their  recovery  in  this 
cMue,  and  are  justly  liable  to  the  suspicion  of 
haviof;  been  manufactured  Id  order  to  accpm- 
plish  their  own  purposes. 

3.  Because  the^  are  disingenuous  and  pre- 
varicating in  their  character,  and  were  mani- 
tm\y  made  under  influence  which  they,  in 
their  former  statement,  pronounced  compul- 
f.  coercive,  and  sucli  aa  they  were  unable  to 


9.  Because  they  are  not  entitled,  in  law.  to 
tny  weight  or  credit,  as  evidence  for  the  com- 
|ilainanl8,  who  are  estopped  from  denying  or 
averring  anything  in  contradiclion  to  what 
ihej  had  before  solemnly  and  deliberately 
acknowledged.  {Sprigg  v.  Bank  ^  Mount 
PttMant.  10  Pet..  S57;  L^ope  v.  Briman,  » 

.*«0a*]  *XVL  By  the  master's  report. 
14,478.63  were  allowM  Tyack  on  account  of 
t«fHtal  paid  in  by  htm :  whereas  the  amount  he 
odvanced  did  not  exceed  $3,20U.  Nothing  was 
■illowed  Newell  on  account  of  the  $7,000  stand- 
tug  lo  his  credit  on  the  books  of  William  Tyack 
Jt  Co.  The  report  further  finds  him  indebted 
lo  the  firm  on  accoun'  of  partnership  property 
n-teived  and  not  accounira  for  by  blm.  £x- 
repikms  filed  by  him  for  these  causes  were 
DTemiled.  and  in  thia  and  In  the  flna)  decree 
in  this  behalf  there  are,  as  we  conceive,  error 
tod  injustice. 

XVII.  The  master  ought  to  have  reported, 
fully  and  correctly,  the  proof  on  which  the 
»!Tcral  items  cootaioed  in  it  are  found,  and  the 
claimB  of  the  allci^  creditors  ascertHioed  and 
allowed,  as  suggested  in  the  except  ious  taken 
liyUr.  Doss.  The itcmsmakingup  theamounl 
found  againat  Newell  canuot  be  ji^diered  from 
Hie  report.  There  can  lie  no  doubt,  however, 
'■Itboach  it  does  not  definitely  appear,  that 
Newell  was  charged  with  the  |l2.000he  paid  in 
soods  to  Kdgar  under  the  authority  of  the 
«Nnplainanls,  and  in  due  course  of  the  piirt- 
nenhip  business.  These  errors  affect  the 
"sal  decree,  and  render  it  fatally  erroneous 
"od  uujtwt.    {WiUiamaoa  v.  WiUoa,  1  Bland, 

XVIII.  The  bill  contains  no  prayer  for  as- 
■enaiQing  the  names  of  the  creditors  or  (ho 
atnouuts  «luc  them  severally.  It  prays  merely 
■list  the  receiver  be  directi^d  by  the  final  decree 
<<>iip{|ly  tl>e  property  to  the  payment  of  the 


said  copartnership  debts.  This  is  deemed  an 
insufHcicDt  basis  for  the  specific  provisions  in 
favor  of  the  alleged  creditors  embraced  in  tlie 
decree, 

XIX.  The  decree  annuls  the  sale  made  to 
Stephen  W.  Doss,  as  fraudulent  against  the 
complainants.  But  the  restoration  of  the 
money  and  property  paid  by  him  for  the  goods, 
as  sought  by  his  motion  <P.  R..  »34),  is  wholly 
denie<r  The  copailners,  by  virtue  of  the  de- 
cree, not  only  keep  the  goods  they  sold  lo  Do<\ 
but  keep  also  the  price  or  consideration  they 
received  for  them,  amouotinK  to  eleven  thou- 
sand seven  hundred  and  fi  f ty-three  dollan  ($1 1 ,  • 
753),  without  the  possibility  of  his  olitaining 
the  slightest  compensation  or  re-imbursement 
at  their  hands,  if  the  decree  be  affirmed. 

Relying  upon  the  points  suggested,  the  ap- 
pellants respectfully  ask  for  a  reversal  of  the 
decree  and  a  dismissal  of  the  cause;  or,  instCHd 
of  ao  absolute  dismissal,  that  the  cause  may  be 
restored  to  the  same  condition  that  it  was 
placed  in  by  the  procuratinn  of  the  complain- 
anta  themselves,  under  the  decree  of  the  8d  of 
August,  1849,  dismissing  the  same.  If  tbb  be 
done,  the  appellees  cannot  be  prejudiced,  since 
thev  would  retain  the  right  to  bring  suit  by  orig- 
inal bill,  as  they  might  at  first,  to  vacate  their 
powers  of  attorney,  and  the  decree  obtained  in 
execution  *of  them,  on  account  of  the  [*304 
pretended  mistakes  and  frauds  averred  io  their 
petitions  subsequently  filed,  in  order  to  attain 
their  object  in  a  too  summary  manner. 

The  counsel  for  the  appellee  made  the  fol- 
lowing points: 

1.  ^o  far  as  the  question  of  fraud  is  con- 
cerned, the  annwera  of  both  defendants,  and 
the  dep>osiliona  used  on  the  trial,  are  replt-ie 
with  the  evidence*  of  it.  After  pulling  forth 
the  matters  stated  and  admitted  in  the  uefentl- 
anu'  answers,  and  the  exhibitamade  a  part  of 
them,  no  proof  would  have  availed  them,  on 
the  hearing,  to  escape  the  conclusion  of  fraud. 
The  bad  complexion  of  the  whole  transactions 
between  Newell  and  Doss's  agent,  McGreal.  is 
only  equaled  by  the  recklessness  with  whit^h 
they  attempted  to  take  the  property  of  the  firm, 
divert  it  from  its  proper  direction,  and  to  place 
the  proceeds  of  it  beyond  the  reach  of  the  co- 
partoera  and  creditors.  The  property,  as  co- 
partnership property,  was  in  the  nature  of  trust 
property,  and  the  principles  declared  in  the 
case  of  Wormley  v.  WormUy,  8  Wheat.,  422. 
apply  fully  to  this  case. 

2.  The  contracts  between  Newell  and  Mc- 
Grenl  were  individual  contracts.  It  jras  in- 
competent for  them  lo  vary  them,  as  evidence, 
or  their  complexion  by  parol  proof,  or  their 
sworn  answers.  They  were  estopped  from  set- 
ting up  the  pretense,  that  they  fairly  intendetl 
to  create  a  bona  jute  trust  in  favor  of  complain- 
ants. I  he  complainants  might  have  brought 
(he  aspect  of  h  trust  over  Ihe  ])ropeTty  to  be  Ci>u- 
veyed  by  McOreal.  had  thev  elected  to  take  the 
Isuds  agreed  to  be  sold  by*McGre8l  lo  Newi-ll, 
The  chsracler  of  the  traasaclions,  however,  Imj- 
Iween  Newell  and  McOreal.  must  be  evidenced 
by  the  contructs  tliey  made.  The  same  rule 
would  hold  in  reference  to  the  absolute  assigu- 
ment  to  Franklin,  and  the  draft  in  favor  of 
Knight.  Under  the  circumstances,  they  will 
bear  no  other  construction  than  intention,  on 
the  part  of  Newell  and  McOreal,  to  place  the 
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copartnerabip  property  beyond  the  reach  of 
complainaDta  and  the  creditors. 

8.  So  far  as  Newell  was  coocenied.  the  pay- 
ment of  his  iDdiTidtial  debt,  of  $1,400,  to  Ed- 
gar, out  of  the  store  of  Stewart.  Kewell  &  Co., 
and  bis  offering  to  mortgage  the  whole  of  the 
goods  10  Edgar,  as  security  for  bis  individual 
indebtedness,  would  have  been  sufficient  cause 
for  dissolving  the  copartDership. 

4.  Should  the  question  be  raised,  whether 
His  Honor,  the  District  Judge,  erred  in  setting 
aside  the  decree  dismisung  the  bill,  and  in  re- 
instating the  cause,  it  may  be  replied,  that  the 
court  below  had  power  ow  the  decree  at  any 
time  during  the  term  at  which  it  was  entered. 
805*]  The  order,  entered  on  the  suggestion  "of 
complainants,  on  motion,  was  a  mere  voluntary 
dismissal  of  the  suit,  under  a  delusion  created 
by  defendants,  without  trial  on  its  merits,  and 
without  the  effect  of  prejudicial  laches.  It 
was  not  in  Its  nature  ra  a^vdkata,  or  final,  as 
to  ttie  rights  of  the  parties.  No  enrollment 
bad  taken  place,  nor  had  the  minutes  of  ibe 
court  been  signed  by  the  judge,  at  the  time  he 
vacated  the  order  of  dismissal. 

5.  No  decree  can  be  regarded  in  Its  effect  as 
final,  that  bos  been  obtamed  by  fraud,  prac- 
ticed by  one  of  the  litigating  pariiee  on  the 
other.  Fraud  wilt  vitiate  the  JudgmeDt  or  de- 
cree of  any  court;  and  the  court  will  aet  it 
aside,  and  allow  a  party  to  come  in  at  any  time, 
where  the  subject  matter  has  not  passed  be- 
yond the  reach  or  control  of  the  court.  The 
proper  way  of  applying  to  the  coiirt  is  by  mo- 
tion, where  the  order  sought  to  be  vacated  has 
been  obtained  on  motion. 

0.  It  was  entirely  evident,  in  this  case,  at 
the  time  of  the  order  dismissing  the  bill,  that 
tlie  complidnants  had  been  -imposed  upon,  or 
that  they  were  in  collusion  with  the  defendants. 
In  either  case,  it  was  proper  for  the  court  lo 
vacate  its  order,  and  re-instate  the  cause  the 
moment  the  complainants  requested  It. 

7.  Should  it  be  urged,  that  the  complainants 
and  defendants  were  in  colltision  on  the  appli- 
cation to  dismiss  the  W\,  it  ms^  be  answered, 
tliat  it  matters  not  as  to  the  extent  of  Mllusion 
or  degree  of  turpitude,  between  parties  tn  pari 
delictu,  where  one  comes  in  and  afks  the  court 
to  take  jurisdiction  for  the  prolectiou  of  cred- 
itors or  innocent  persons.  In  such  case,  it  has 
been  well  said.  "The  fraudulent  party  is  not 
entitled  to  a  standing  in  court  on  bis  own  ac- 
count, but  to  anlwerve  the  purposes  of  justice 
towards  those  he  has  attempted  to  injure." 

8.  The  best  reason,  perhaps,  for  setling  aside 
the  decree  dismissing  the  bill  is,  that  the  judge 
erred  Id  listening  to  the  application  and  graul^ 
log  the  order  to  dismiss  it.  At  the  lime  of  (he 
application  it  had  l)een  fully  shown  by  the  bill, 
answers,  affidavits  and  depositions  taken,  what 
the  character  of  the  transactions  were  between 
Neweil  and  McOreal.  In  addition  to  this,  the 
complainants  had  asked,  in  the  bill,  that  the 
properly  of  the  firm  might  be  given  to  the 
creditors.  They  had  asked  for  the  appoint- 
ment of  a  receiver,  and  prayed  that  the  proper- 
ty might  be  delivered  over  lo  him.  They  had 
executed  an  assignment  on  their  part  to  the  re- 
ceiver, that  be  might  the  better  collect  the  as- 
sets. The  creditors  bad  paid  a  consideration 
for  the  protection  of  their  interest  through  this 
Fuit.  It  was  too  late,  thmfore,  for  the  oom- 
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plainsnts  to  recall  what  they  bad  done,  (ffimf 
v.  Bmimanier'*  AdminUh^aton,  5  Cond.  Ro)., 
401.) 

0.  What  the  complainants  had  done  was 
equivalent  to  the  execution  of  a  power  of  at- 
torney, coupled  with  an  interest;  ^d  [*306 
bad  all  the  effect  of  a  contract  or  deed,  with  a 
trust  ingrafted  on  the  instrument.  It  was  not 
revocabw  even  by  the  death  of  the  party.  The 
trust  bad  been  created ;  the  trust  fund  bad 
been  placed  In  the  hands  of  the  receiver  under 
the  order  of  the  court;  and  no  imposition  on 
ttie  complainants,  nor  collusion  on  their  part, 
should  nave  been  permitted  by  the  court  to 
work  a  detoMtavU  on  the  properly  placed  in  the 
custody  of  the  court  for  the  benefit  of  Ibe  cred- 
itors. The  doctrine  implied  in  the  languaneof 
the  court,  in  the  case  of  WilUamaon  v.  WUmn, 
1  Bland..  418,  well  applies  to  this  case. 

In  aid  of  this  would  also  come  ihe  rule, 
"  That  a  naked  license  is  not  revocable  where 
it  has  been  once  acted  on,  or  where  an  mcour- 
a^ment  to  spend  money  has  been  fiiven,  and 
the  expenditure  baa  taken  place." 

Even  in  an  action  at  law,  where  one  man 
says  to  another,  "  Bring  the  suit  in  my  namv; 
let  the  properly  recovered  be  applied  to  the  dij»- 
charge  of  my  indebtedneas  to  you."  has  always 
been  held  to  operate  as  an  equitable  ast^- 
ment.  not  revocable.  {Canfield  v.  Uvnger,  13 
Johns..  S46.)  The  creditor  has  also,  in  such 
case,  the  right  to  continue  the  name  of  the  tt^ 
signor  as  a  party  to  the  suit,  notwlihslandiDg 
the  nominal  plamlifl  should  attempt  to  conn> 
termand  the  license. 

10.  In  general,  persons  not  pariies  lo  a  suit 
in  equity,  cannot  come  in  and  ask  for  relief 
or  protection  There  are  exceptions,  however, 
to  this  rule.  Creditors  are  qiiati  parties  to  a 
suit  brought  for  the  dissolution  of  a  copartner- 
ship, an  accounting,  and  the  distribution  of 
the  parlnership  property.  Tbcy  are  emitted 
to  come  in  under  the  decree  for  dislribuUon, 
and  prove  up  their  demands  before  the  master; 
and  they  thus  become  incidentally  the  objecis 
of  protection  by  the  rourt.  In  the  case  of  a 
creditor's  bill  suit,  it  is  not  necessary  that  all 
the  creditors  should  be  made  parlies  complain- 
anls.  It  is  sufficient  ttiat  one  creditor  files  tbe 
bill,  with  the  suggestion  that  others  who  vol- 
untarily come  in  and  share  the  expenses,  mar 
participate  of  the  proceeds  on  distribution.  All 
the  creditors,  thus  conlributiug.  are  entitled  to 
equal  favor,  and  it  would  not  be  insisted  thai 
collusion,  between  the  complainant  and  defend- 
ants on  tbe  record,  would  be  allowed  by  tbe 
court  to  work  a  defeat  of  the  objects  of  the  bill, 
by  hastily  dismiteing  the  cause. 

11.  The  bill  in  this  case  sets  forih  tbe  names 
of  the  creditors  prayed  to  be  made  tbe  lieueli- 
chuies,  and  the  respective  amounts  due  eacli. 
Tbe  answer  of  the  defendant,  Newell,  admit- 
ted ibem  as  stated  in  the  bill. .  It  is  insisted, 
that  this  alone  gave  tbe  demands  of  the  aedit- 
ors  the  effect  or  a  judgment  and  lien  on  the  as- 
sets in  Ihe  hands  of  the  receiver,  tbe  same  aa 
on  a  decree  for  an  accounting,  and  the  report 
of  a  master  as  to  amounts  due  •credit-  [•307 
ors,  in  a  case  where  they  bad  not  been  in  form 
made  parlies  to  the  suit.  In  such  case,  afiff 
decree  for  accounting,  and  theeetabliabmeoiof 
the  demands  of  crcdltora  on  refetmce  to  a  nu 
ter,  the  suit  cannot  he  dismiMnd  by  tbe  ct^nent 
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of  L'(»U|>laiuaiilb  and  (IcfeadHnts.  {LaaMep  v. 
Sngg,  11  Veaey.  Jr.,  603.)  What  the  crediton 
were  pDtiiK^d  to  by  way  nf  decree,  as  shown  by 
the  bill  and  answer.  U  is  ureed.  could  not  be 
defeated  by  the  fraud  or  collusion  of  the  fiar- 
ties  aamod  as  complaiDanta  aod  defeodauts  on 
the  record. 

13.  There  is  a  targe  class  of  suits  In  equity 
where  Ifae  power  of  Uie  court  nmst  of  necessity 
extend  far  beyond  the  immediate  parties  named 
as  contplaiDantsand  defeadants.  Of  this  class, 
are  the  btll  for  dissolution  and  accouDtlDg— 
the  creditor's  bill;  bills  against  insolvent  cor- 
porations, and  others,  where  the  proceediags 
are  attended  wi[b  the  distribution  of  assets 
Iliat  have  assumed  the  aspect  and  nature  of 
tniAt  property.  The  parties  named  in  such 
suits  as  complaiDants,  are  considered  as  the 
repn'seotalives  of  all  the  interests  that  may  l>e 
benedcialiy  affected  by  the  decree.  After  tbey 
have  brought  the  matters  into  court,  and  in- 
voked ils  aid  and  power,  it  would  be  too  late 
to  witUdraw  the  subject  matter  of  litigation 
from  the  court.  Were  it  otherwise,  there 
would  often  be  no  remedy,  from  the  impossibil- 
ity to  make  parties.  The  most  a  court  of  equiry 
could  possibly  do,  under  a  sound  discretion, 
would  be.  to  allow  a  compUunant,  acting  in 
bad  faith,  to  retire  from  the  suit  on  terms,  in 
(he  mean  time  retaining  the  fund,  and  allowing 
Dtfaers  to  come  in,  whose  fidelity  could  be  bet- 
ter depended  upon,  in  carrying  the  truat  prop- 
erty to  a  fair  distribution. 

13.  Copartnership  property  (more  especially 
hi  cases  of  insolvency)  is  strictly  regarded  as 
trust  property,  and  the  creditors  of  the  copart- 
nenhip,  the  eestuit  que  trutt,  or  beneficiaries: 
sod  Ibis,  independent  of  any  instrument  or 
agreement  mailing  an  assignment,  or  declaring 
the  trust :  hence  the  uniform  practice  of  courts 
of  equity  in  extending  protection  to  their  in- 
tereuis. 

14.  In  the  case  at  bar,  it  will  be  seen  that  the 
copartnership  property  had  been  placed,  and 
tied  up,  on  the  application  of  complainants,  for 
tnore  than  one  ^ear,  in  the  hands  of  the  re- 
ceiver, in  a  condition  that  made  it  invulnerable 
to  the  creditors,  except  through  distribution 
by  the  court.  It  was  in  the  custody  of  the  law, 
and  could  not  be  levied  on.  The  remedy  of 
the  creditors  afiainst  the  property  was  suspend- 
ed. The  dismissal  of  the  bill  and  delivery  of 
the  copartnership  property  to  Doss,  would  have 

S'ren  Ibe  effect  of  having  used  the  court  to 
lay  the  creditors,  aud  then,  of  prostituting 
iu  powers  to  defeat  them.  It  is  believed  that 
courts  of  equity  have  power  to  exempt  them- 
selves from  being  used  as  instruments  for  such 
purposes. 

308*]  *1S.  It  may  be  said,  perhaps,  that 
the  case  at  bar  ia  «t»  generis;  that  there  is  no 
precedent,  in  all  respects,  applicable  to  the 
questions  involved  in  the  motion  to  dismiss  this 
cause  in  the  court  below.  If  so,  it  is  res|)ect- 
fully  submitted  whether  principles,  applicable 
to  the  circumstances  of  this  case,  should  not  tx* 
declared,  as  well  for  the  benefit  of  courts  of 
orif^nal  jurisdiction,  as  for  the  instruction  of 
Boliciiors  and  counsel  repecting  their  rights, 
duties  and  responsibilities. 

Jfr.  Justice  Chrier  delivered  the  opinion  of 
the  court: 
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A  short  history  of  the  facts  of  this  case,  ex- 
tricated from  the  numerous  allegailons  of  the 
pleadlDga  and  the  mast  of  testimony  con- 
tained Id  the  record,  will  better  exhibit  its  mer- 
its than  a  more  formal  abstract  of  the  plrad- 
in^  and  proofs. 

The  appellees,  who  were  complainants  IkIow, 
entered  into  articles  of  agreement  with  Samuel 
Newell,  one  of  the  respondents  below,  on  the 
25Lh  of  September.  1347.  in  wliich  tbey  en- 
gaged to  form  a  copartnership  under  the  form 
and  style  of  William  Tyack  &,  Co..  In  New 
York,  and  Stewart.  Newell  &  Co.,  in  Galveston, 
Texas.  "The  nature  of  the  business  to  be 
transacted  by  said  firm  to  be  a  commission, 
general,  and  auction  business."  The  parties 
each  to  contribute  towards  the  capital  stock  the 
sum  of  five  thousand  dollars,  within  ninety 
days;  the  capital  to  t>c  augmented  as  the  bun- 
ness  required;  Newell,  "in  consideration  of  hla 
expense  and  labor  in  paving  the  way  for  the 
contemplated  business,  as  well  as  his  influence 
in  the  State  of  Texas,  to  t)e  entitled  to  one 
fourth  of  the  proSta,  and  the  balance  to  be 
equally  divided  between  the  three  partners. 
Tyack  &  Murrav  to  lake  charge  of  the  busi- 
ness in  New  Tork.  and  NewelF  in  Oalveaton. 

At  the  time  these  parties  entered  Into  this 
contract  of  partnership,  their  several  abilitjr  to 
perform  their  agreement  of  advancing  capital 
and  supporting  the  credit  of  the  firm,  as  shown 
by  the  pleadings  and  evidence,  would  appear 
to  l)e  as  follows:  Tyack  was  worth,  in  all, 
probably  twenty  thousand  dollars;  Murray  had 
nothing,  and  owed  about  five  thousand  dollars; 
Newell,  while  resident  in  Texas,  "had  become 
interest^]  in  a  claim  liclongiog  to  Alexander 
Edgar,  to  a  league  of  land,  on  which  it  was 
supposed  that  the  City  of  Galveston  was  built. 
He  had  come  to  New  York,  at  this  time,  with  a 
power  of  attorney  for  Edgar,  to  form  a  stock 
company  of  persons,  who  were  to  have  an  in- 
terest In  this  litigated  claim.  He  had  divided 
it  into  one  thousand  shares,  to  be  sold  at  one 
hundred  dollars  each,  payable  in  Installments. 
He  was  to  have  half  of  all  the  money  received 
for  the  slock,  over  twenty  thousand  dollars.  A 
few  persons  liad  been  persuaded  tOBul>3cribe  for 
some  of  this  stock,  and  *among  others.  [*309 
Tyack  and  Murray  had  each  agreed  to  take  a 
few  shares;  and  Tyack  was  appointed  treasurer 
of  the  company  under  the  name  of  "  The 
Galveston  Land  Company."  Newell's  property 
or  capital  consisted  in  the  anticipated  pronts  of 
this  speculation,  and  some  stock  in  another 
company,  called  the  "Wilson  Joint  Stock  Land 
Company." 

The  partners  soon  afterwards  commenced 
business  on  about  four  or  five  thousand  dollar^ 
advanced  by  Tyack.  Murray  had  nothing,  and 
Newell's  stocks  would  produce  nothing  in  the 
market;  those  who  had  before  8ubscril)ed  for 
it,  refusing  to  pay,  on  the  plea  or  suspicion 
tliat  it  was  good  for  nothing,  as  the  citizens  of 
Galveston  had  probably  a  tietter  title  to  the  land 
than  the  company.  Thus  the  source  from 
which  Newell's  capital  was  anticipated,  wholly 
failed. 

In  the  mean  time  a  stock  of  goods  was  pur- 
chased for  the  house  in  Texas,  costing  about 
twenty  thousand  dollars,  for  the  payment  of 
which  Newell  had  drawn  bills  on  Tyack  &  Co. 
for  some  seventeen  thousand  dollars,  which 
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Tyack  had  accepted,  in  expectation  of  remit- 
taDces  of  cotton  or  other  produce  from  Texas, 
by  Newell,  to  meet  the  bills  at  maturity.  The 
buaiDeBS  expected  to  be  transacted  by  Tyack  & 
Co.  in  Xew  York,  was  ihe  disposal  of  these 
consignments  from  the  Texas  house— of  cotton 
and  other  mercbaodise  purchased  with  the 
funds  of  the  firm  in  Texas. 

In  March,  1848,  the  acceptances  in  New  York 
being  near  maturity,  and  the  consignment  re- 
ceivetd  from  Newell  to  meet  these  large  liabili- 
ties, amounting  only  to  about  eight  hundred 
dollars.  Tyack,  to  avoid  impending  bankrupt- 
cy, if  possible,  called  together  the  creditors  of 
the  firm  and  made  a  statement  of  its  situation. 
In  consideration  of  the  creditors  agreeing  to 
give  further  time  on  the  acceptances  about  to 
mature,  Tyack  &  Murray  executed  a  power  of 
attorney  to  William  E.  Warren,  an  agent  chosen 
by  the  creditors,  authorizing  blm  to  take  pos- 
session of  the  property  and  effects  of  the  firm 
in  Texas,  and  secure  them  for  the  benefit  of  the 
creditors.  Warren  was  authorized  by  the 
creditors  to  act  for  them,  and  to  collect,  secure 
or  compromise  their  claims,  tn  any  way  be 
thought  best;  with  iDstruciions  to  proceed  to 
Texas,  and  examine  into  the  itate  ch  the  firm, 
and  if  it  was  fotrad  that  there  was  any  probable 
prospect  that  the  firm  could  eventually  pay 
their  debts,  to  make  any  reasonable  arrange- 
ment for  that  purpose,  and  Buffer  Newell  to 
continue  the  business:  on  the  contrary,  if 
Newell  could  hold  out  no'such  prospect,  or  if 
he  was  found  to  be  wasting  the  goods  of  the 
firm,  and  appropriating  them  to  an^  other  pur 
pose  than  the  regular  mercantile  business  of  the 
firm,  the  agent  was  Instructed  to  get  possession, 
bv  all  legal  means,  of  the  partnership  assets, 
310*]  ^nd  hold  them  or  dispose  of  them  in 
the  l>eRt  manner  for  the  interests  of  the  credit- 
ors and.  all  concerned. 

Id  pursuance  of  this  authority.  Warren  pro- 
ooeded  to  Galveston.  He  there  found  the  as- 
sets in  Newell's  possession  inmifficient  to  pay 
the  debts,  and  that  the  firm  was  hopelessly  in- 
solvent; and  moreover,  that  Newell  had  appro- 
priated a  portion  of  the  assets  of  the  firm  to  the 

tiaymcnt  of  his  personal  debts,  incurred  in  his 
nod  stock  speculations,  and  was  unwilling  to 
comply  with  any  reasonable  terms  of  com- 
promise, to  secure  the  creditors  or  save  his 
partner,  Tyack,  from  insolvency  and  ruin. 

Warren  then  instituted  proceedings  in  the 
Btate  Court  on  behalf  of  Tyack  and  the  credit- 
ors, and  obtained  an  iDjunction  and  a  writ  of 
seizure  against  Newell,  on  which  the  sheriff 
took  possession  of  the  property  of  the  firm.  On 
the  10th  of  July.  1848,  on  motion  of  Newell's 
counsel,  the  court,  for  some  reason,  set  aside 
the  injunction  and  writ  of  seizure.  The  coun- 
sel for  Tyack  and  the  creditors,  immediately 
di.scontiDued  their  proceedings  in  the  State 
Court,  and  commenced  proceedings  in  the  Dis- 
trict Court  of  the  United  States.  While  the 
bill  for  that  purpose  was  l>eing  prepared,  and 
application  being  made  for  an  injunction  and 
the  appointment  of  a  receiver,  Newell  and  one 
Peter  Mc6real  proceeded  in  hot  haste  from  the 
court  house,  got  piissesdoQ  of  the  goods  from 
the  sheriff,  and  had  the  following  instrument 
of  wrilioK  executed : 

"  Recefved,  Galveston,  Julv  10.  from  S.  W. 
Doaa,  of  Brazoria,  the  following  amoimts: 

'4 


$3,000.  in  good  notes,  mortgages,  liens,  at>d 
judgments,  and  117.758  in  lands.full  payment  of 
the  stock  of  goods,  wares  and  merchsndiBe  now 
in  our  store  In  Galveston. 

Stbwart  Nkwell. 

Kecap.— Cash,  93,000;  Notes,  (2.000; 
Lands,  |7,753— Total.  |11,758. 

In  presence  of  John  Warrin,  Isaac  D. 
Knight." 

No  notes,  judgments  or  liens,  were  In  fact 
assigned  by  Mc^real  to  Newell,  nor  any  con- 
veyances of  lend  made;  but  McGreal  gave  his 
written  promise  to  assign  and  convey  securities 
and  lands  to  that  amount  within  thirty  days. 
The  production  of  the  |;2,000  cash  was  eiiao 
dispensed  with,  as  the  parties  appear  to  have 
been  in  too  great  haste  to  be  particular.  Ttie 
answer  of  Newetl  attempts  to  account  for  the 
cash  as  follows: 

"This  defendant  states,  that  the  said  first 
payment  in  cash  of  12,000,  mentioned  in  said 
receipt,  was  secured  and  made  to  this  defend- 
ant by  Peter  McGreal,  Esq.,  the  agent  of  said 
Doss:  that  a  portion  of  said  sum  of  $2,Ut)0.  to 
wit:  about  $1,200,  was  paid  by  the  said  Mc- 
.  Greal,  agent  as  aforesaid,  to  Qenjamin  C. 
*FrankIin,  Joseph  A.  Swett,  and  John  [*311 
B.  Jones,  in  pursuance  of,  and  in  accordance 
with,  an  order  given  by  this  defendant  to  said 
McGreal  for  that  purpose;  that  $42.50  were 
paid  upon  the  order  of  this  defendant  to  J.  A. 
Sauters  for  rent  of  said  store,  due  by  said  firm; 
and  the  balance,  to  wil:  about  $750,  was  di- 
rected by  this  defendant  to  be  paid  over  or 
secured  to  Isaac  D.  Knight,  to  be  by  him  held 
to  the  use  of  the  firm  of  6.  N.  &  Co.,  to  be 
paid  over  for  the  said  use  upon  the  order  of 
this  defendant,  in  hke  manner  as  the  s^d  book 
debts  and  other  choses  in  action  assigned  to  said 
Franklin,  as  above  mentioned." 

What  right  Franklin,  Swett.  and  Jones  had, 
to  receive  this  money,  or  how  or  why  it  was 
paid  to  them  (if  it  was  paid),  or  how  Knij^t, 
the  brother-in-law  of  Newell,  became  a  trustee 
for  the  creditors  of  the  firm,  tlie  answer  does 
not  disclose. 

McGreal  appears  also  to  have  treated  Newell 
with  the  same  unbounded  couSdence  wbich 
Newell  had  reposed  in  him.  He  took  the  goods 
on  trust,  as  to  quantity  and  quality;  required 
no  invoice  or  schedule,  being  content  with  one 
which  the  sheriff  had  made;  and  immedhuely 
commenced  to  pack  them  up  and  seek  for  as- 
sistance and  means  for  carrying  them  off.  The 
transaction  commenced  after  twelve  o'clock  io 
the  day,  and  by  twelve  o'clock  at  night,  a  large 
portion  of  the  goods  were  put  on  board  tbe 
sloop  Alamo,  which  set  sail  before  raomiDg. 
In  the  mean  time  the  bill  in  this  case  had  he^ 
filed,  and  a  receiver  appointed,  who,  on  the 
following  day  (lltb  July),  was  enabled,  by 
means  of  a  writ  of  assistance,  to  arrest  the 
sloop  and  get  possession  of  the  goods. 

It  is  unnecessary  to  enumerate  all  the  charges 
of  the  bill,  and  the  answers  thereto,  as  it  is 
amply  sufficient  for  the  purposes  of  the  decis- 
ion in  this  case,  that  the  facts  we  have  already 
stated  were  either  admitted  by  the  answers,  or 
undeniably  proved. 

The  plamtiff  in  error,  Stephen  W.  Doss,  who 
claims  to  be  the  owner  of  the  goods,  thus  al- 
leged to  have  been  purchased  by  Peter  Mc- 
Greal, was  made  a  party  to  the  suit.   Both  he 
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ind  Newell  deny,  in  their  answer,  all  fraud  In 
the  tnasaction.  and  Dosa  avers,  "  that  the  aaid 
tnDMctioQ  wa«  Toade  in  the  regular  mode  of 
oooductiog  such  business,  and  at  a  time  when 
thun;  WHS  no  lawiul  refitraiat  existing  to  prevent 
the  Hale  and  delivery  of  the  gooda.'' 

On  (his  case  tlie  court  below,  ai  the  March 
Term,  1850,  reodered  a  decree  for  the  com 
plaioants,  diasolvlne  the  partnership,  setting 
a<ide  the  sale  to  Aureal,  or  Doss,  as  fraudu- 
led.  and  ordcriog  the  receiver  to  pay  over  the 
proceeds  of  the  eoods  (which  bad  been  pre- 
viou^y  sold  by  oraer  of  the  court),  to  the  cred- 
itors of  the  Arm. 

312*J  *But,  in  order  riRhtly  lo  apprehend 
the  points  relied  on  by  the  counsel  for  ap- 
pellants, in  claiming  a  reversal  of  the  decree,  it 
will  be  necessary  to  state  some  of  tiie  inter- 
mediate proceedings  in  the  case,  as  exhibited 
by  the  record.  Dtiring  the  pendency  of  the 
suit,  Newell  and  McGreal  bad  irone  to  New 
York,  and  persuaded  Tyack  &  Murray  to  re- 
voke the  power  of  attorney  given  to  Warren, 
and  to  execute  one  to  the  respondents'  counsel, 
authorizing  them  to  dismi!^  the  bill;  and  a  mo- 
tion was  made  bv  them,  for  this  purpose,  in 
August.  1848.  Tills  motion  was  resisted,  on 
the  gruund  that  the  drm  was  wholly  insolvent; 
that  the  p()wer  to  Warren  was  given  on  a  con- 
tract  with  the  creditors,  and  for  a  valuable  con- 
Jiduration,  and  was.  therefore,  irrevocable;  as 
it  would  tie  a  fraud  in  Tyack  to  dismiss  the 
pniceedings,  for  the  benefit  of  the  creditors, 
after  the  great  trouble  and  expense  incurred  by 
them  for  the  purpose  of  protecting  Tyack  f  roiii 
ruin.  Notwithstanding  these  objections,  the 
court  ordered  the  suit  to  be  dismit^sed ;  but, 
Mime  dayB  after,  at  the  same  term,  vacated  and 
*et  aside  this  order  or  decree,  on  proof,  that 
the  revocation  of  the  power  to  Warren,  and  the 
onler  given  to  discontinue  or  dismiss  the  pro- 
ceedings, were  obtained  from  the  complainants 
by  gross  misrcpreecnlation  and  fraud.  After- 
wards, an  issue  was  ordered,  on  prayer  of  re- 
spondents'counsel,  to  try  ihequestioB  of  fraud. 
This  issue  was  tried  before  a  jury,  who  ren- 
dered a  verdict  that  "  tlie  sale  was  fraudulent." 
Wlicreupon,  the  respondents  moved  for  a  new 
trial,  on  tlie  |px>und  that  the  verdict  was  given 
"  under  a  misconstruction  and  misunderstand- 
iog  of  the  charge  of  the  court."  This  motion 
was  founded  on  an  affidavit  of  some  of  the  ju- 
rom  that,  "on  their  relirtmeut,  they  did  not 
inquire  into  the  right  and  power  of  Doss  to 
pureha.se,  nor  of  the  question  of  fraud  ou  Doss's 
part,  hut  only  into  the  right  and  power  of 
Jewell  to  make  the  sale." 

We  are  now  prepared  to  examine 'the  points 
relied  upon  for  the  reversal  of  Uils  decree. 

They  are.  1st.  That  the  court  had  no  power 
to  set  aside  the  order  or  decree,  dismissing  the 
bill,  unless,  on  a  new  and  original  bill,  fllw  for 
the  purpose.  3d.  That,  on  this  certificate  of 
the  jury,  the  court  should  have  granted  a  new 
trial  OQ  the  question  of  fraud. 

1.  As  a-ganis  the  flrst  point,  we  perceive  no 
error  in  the  acdun  of  the  court,  except  in  their 
first  order  dismibsing  the  suit.  It  did  not  require 
nu  origiual  bill,  to  authorize  the  court  to  vuciiie 
an  order  or  decree,  at  the  fame  term  in  which 
it  Wax  niiide,  on  discovering  th:it  they  have 
eummitied  an  error,  or  that  the  consent  of  the 
ctimplaiuants  to  such  di&mistial  was  obtained  by 
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the  ftaud  of  the  respondents,  or  their  agents. 
In  fact,  under  *Bucb  circumstances,  it  [^313 
cannot  be  said  that  the  act  was  done  oy  the 
consent  or  will  of  the  complainants,  at  all.  The 
court,  in  vacating  the  decree,  were  correcting 
an  error  both  of  fact  and  of  law;  and,  during 
the  term  at  which  it  was  rendered,  they  had  full 
power  to  amend,  correct  or  vacate  it,  for  either 
of  these  t^asons. 

2.  The  second  point  is  equally  without  foun- 
dation. It  is  true,  that  the  answers  of  the  re- 
spondents denied  fraud  in  the  abstract,  but 
they  admitted  all  the  facta  and  circumstances 
necessary  to  constitute  it  in  the  concrete.  The 
general  denial  of  the  answer,  only  showed  that 
the  definition  of  fraud  was  much  narrower,  in 
the  estimation  of  the  respondents,  than  in  that 
of  courts  of  law  and  equity.  In  this  case,  a 
verdict  was  wholly  unnecessary,  to  inform  the 
conscience  of  the  Chancellor;  and,  the  verdict 
being  perfectly  correct,  the  court  veiy  properly 
refused  to  set  it  aside,  on  any  representation 
from  jurors  thus  obtained. 

Any  argument  to  vindicate  the  correctness  of 
the  verdict  and  the  decree  of  the  court  below, . 
after  the  exhibition  of  the  merits  of  this  case, 
which  we  have  0ven,  would  be  entirely  super- 
fluous. 

I%e  decree  nf  th€  Diatriet  Qfifrt  of  Texat  £> 
ihertfere  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
District  Court  in  this  cause  Ik,  and  the  same  is 
hereby  affirmed,  with  costs, 

<ated-18  WaU..  ue ;  U  Otto.  TfiB ;  6  Blis,.  IM. 


JOHN  PERKINS,  AppeOant, 

EDWARD  P.  FOURNIQUET  AMD  HAR- 
RIET HI8  WiPK,  AND  MARTIN  EWINO 
AND  ANNE  HIS  Wife. 

ReUaaea  eonetrued. 

Heloases  given  by  the  complaiaants,  la  the  pres- 
ent case,  dettldcd  to  uaver  the  inattcra  in  oontro- 
veray.  and,  ih«rcforo,  ta  put  an  end  to  nil  claim  by 
them;  Inasmuch  as  there  in  no  proof  ttutttbejr  were 
obtsiaect  by  tntud  or  drcumvcatlon. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi. 

The  case,  in  some  of  its  branches,  had  been 
before  the  court  three  limes  before.  A  motion 
to  dismiss  a  case  between  ttio  "some  [*314 
parties,  at  JanuaiT  Term,  1848,  is  reported  in 
6  Howard.  306.  It  came  up  again  at  Januair 
Term,  1849.  and  is  reimrtod  in  7  Howard,  Hit). 
Again,  at  December  Term,  1851,  a  dispute, 
growing  out  ot  llie  same  mutters,  was  before 
tills  court,  and  the  judgment  of  the  court  be- 
low allirraed  by  a  divided  court.  CouR'quent- 
ly.  it  was  not  reiwried;  but  the  umudate, 
wliich  was  Issued  therein,  gave  rise  to  a  dilfl- 
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cuUy,  which  will  be  thesubject  of  the  succeed- 
ing case  in  this  volume.  Ewing  aud  wife  were 
parlies.  to>;etber  with  Foumiquet  aud  wife,  to 
the  preaeot  suit,  but  the  conlroveny  cannol  be 
disiincily  uDderstood,  wtibout  a  reference  to 
the  case  in  7  Howard,  160.  The  fHmily  con- 
nection of  the  parties  is  there  explained. 

The  present  claim  of  Pouraiqiiet  and  wife, 
and  Ewing  and  wife,  a^insl  Perkins,  was 
founded  on  the  alleged  rights  of  the  marital 
community  of  Mrs.  Perkins  (the  mother  of 
Harriet  and  Anne)  with  Mr.  Perkins,  accord- 
ing to  the  laws  of  LouiMana. 

The  bill  alleges  the  marriage  was  consum- 
mated in  Louisiana,  where  both  the  widow  By- 
num  and  the  defendant  Perkins  were  then  cit- 
izens; and  that  the  defendant  always  retained 
his  legal  and  political  domicil  in  Louisiana; 
though  some  time  after  the  marriage,  for  the 
osten^ble  purpose  of  health,  established  a 
family  residence  near  Natchez,  la  the  State  of 
Mississippi.  The  bill  charges,  that  defend- 
ant, during  the  marriage,  expended  of  com- 
munity funds,  in  the  Stale  of  Mississippi,  in 
perniHucnt  investments  of  real  estate,  an 
amount  of  about  l|3U,600,  which  remained  in 
kind  at  the  dissolution  of  the  marriage  by  the 
death  of  his  wife  in  1824,  but  which  he  has 
since  sold  and  dispcMied  of  to  his  own  use. 
That  defendant  had  no  revenues  or  resources 
in  Mississippi  from  which  these  investments 
were  made;  but  it  was  all  derived  from  the 
revenues  of  bis  and  his  wife's  property  and 
cotton  estates  in  Louisiana,  and  were  partner- 
sbif)  funds,  in  which  complainants,  as  heirs  of 
their  mother's  community,  had  rights  of  part- 
nership, and  now  have  right  to  bold  defendant 
to  aca>unt  therefor.  They  charge,  that  if  de- 
fendant, intended  and  expected  to  get  an  ad- 
vantage to  himself,  by  investing  the  communi- 
ty funds  in  the  State  of  Mississippi,  rather  than 
in  Louisiana,  then  it  was  a  fraud  on  his  part, 
for  which  be  la  liable;  or,  if  intended  in  good 
faith,  yet  such  investment  charged  defendant 
with  a  trust,  for  which  they  pray  he  may  be 
held  nsponsible.  But  complainants  aver,  that 
as  defendant  has  heretofore  kept  back  and 
concealed  from  settlement  this  investment,  and 
never  accounted  for  the  same,  but  iu  settle- 
ment wiib  them  obtained  their  receipts  and  re- 
lease in  full,  in  which  this  matter  was  not  in- 
cluded, that  said  releases,  so  far  as  they  may  be 
31S*j  invoked  to  *bar  this  clidm,  were  ob- 
tained by  fraud  and  circumvention.  And  they 
declare  the  matters  of  Ibis  bill  were  kept  back 
by  defendant,  and  never  accounted  for.  And 
they  call  on  defendant  to  produce  the  account 
and  items  rendered  by  him  when  he  obtained 
these  releases,  and  show  {or  what  they  were 
given. 

They  aver,  too,  that  Harriet's  release  was 
given  while  she  was  yet  a  minor. 

They  pray  for  an  account  of  proceeds,  or 
amount  of  suid  investment,  with  eight  per 
cent,  interest,  and  for  general  relief. 

Anmer. 

Defendant^  in  his  answer,  admits  the  mar- 
riaf,t>  in  Louisiana,  admits  the  parties,  and  ad- 
mH»  Niibsiantially  the  investments  made  in  the 
Slate  of  Missisbippi.  But  qualifying  aud  ex- 
plaining, says:  That  same  year  of  the  mar- 
riage he  aoU  his  wife  removect  to  the  State  of 


Missi^ippi,  and  continued  their  domicil  there 
during  all  the  time  of  their  married  life,  which 
terminated  by  the  death  of  his  wife  on  Ibe  12th 
August,  18:i4.  That  this  removal  was  la  pur- 
suance of  an  understanding  liftd  between  ibem 
before  marriage  with  a  view  to  health,  and  fa- 
cilities of  educating  the  children.  Admits  be 
retained  some  political  rights  in  Louisiana  after 
his  removal  till  8tb  of  June,  1821 ;  but  says  his 
civil  domicil  was  changed  as  aforesaid,  and  on 
this  allegation  predicates  his  first  and  prioci- 
pat  ground  of  defense,  viz. :  that  by  reason  of 
this  domicil  "  respondent  has  always  -acted 
under  the  belief  that  there  was  no  community 
of  acquets  and  gains  of  property, lying  in  Loui- 
siana, between  ■  respondent  and  his  said  wife 
under  the  laws  of  Louisiana." 

As  a  second  ground  of  defeusc.he  submits  also, 
that  if,  as  alleged  in  said  bill,  the  domicil  was 
not  changed,  yet.  as  head  of  the  community,  he 
was  entitled  to  the  absolute  disposal  of  the  ac- 
quets and  gains,  without  accountability  to  his 
wife,  or  her  legal  representatives. 

As  a  third  ground  of  defense,  denies  that  the 
investments  In  Mississippi  were  made  with 
money  to  which  bis  wife  bad  any  legal  or  equi- 
table title  whatever.  And  denies  they  were 
made  to  gain  any  uujust  advantage  over  hb 
wife  or  her  heirs. 

Fourth  point  of  defense  Is  matter  In  abate- 
ment, in  which  defendant  assumes,  that  if  lia- 
ble to  the  demand  made  in  said  bill,  it  is  only 
to  an  administrator  of  hia  wife's  estate,  and 
not  to  the  complainants. 

Fifth  ground  of  defense  is,  that  he  has  ob- 
tained the  releases  of  complainants  for  all 
claims  on  account  of  the  estate  of  their  father 
and  mother,  and  relies  upon  them  as  If  fonn- 
ally  plead  in  bar,  denying  they  were  ob- 
tained by  ^raud  or  concealment. 

"Sixth  ground  of  defense  submlu  [*316 
that  if  said  investments  were  made  with 
money  in  which  his  wife  had  an  interest,  yet 
that  defendant  is  entitled  to  the  property,  as 
tenant  by  courte^  during  bis  natural  life;  and 
he  interposes  this  right  as  if  pleaded  in  bar. 

Upon  the  final  hearing,  uie  Circuit  Court 
passed  the  following  decree : 

In  Chancery.    Fituil  Decree. 

The  report  of  William  H.  Brown,  Master  m 
Chancery,  made  in  the  above-stated  case,  and 
filed  herein  on  the  8d  day  of  April.  A.  D.  18jO, 
having  been  confirmed  on  a  former  day  of  lliis 
term;  and  the  report  of  said  Master  made  here- 
in and  filed  on  the  first  day  of  October,  A.  D. 
1850,  having  also  been  confirmed  on  a  former 
day  of  this  term,  except  as  to  the  said  sum  of 
five  bundretl  dollars  therein  stated  as  having 
been  paid  by  defendant  subsequent  to  ilie 
death  of  Mrs.  Perkins,  wife  of  said  defendant: 
It  Is  now  thereupon  further  ordered,  adjudged 
and  decreed,  that  the  said  comploiuauis,  the 
said  Harriet  J.  Foumiquet,  together  with  the 
said  Edward  P.  Foumiquet,  In  right  of  lii» 
said  wife,  but  to  her  sole  and  separate  use;  sad 
the  said  Ann  S.  Ewing,  together  wiiii  the  said 
Klartin  W.  Swing,  in  right  of  his  said  wife, 
but  to  her  sole  and  separate  use,  do  have  sod 
recover  of  the  said  defendant,  John  Perkins, 
the  amount  slated  iu  said  finti  named  r^rt, 
to  wit:  the  sum  of  sixteen  thousand  nine  hun- 
dred and  sixty-eight  dollars  and  seveaiy-siz 
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eeots  (116.968.78),  to  be  paid  to  the  said  com- 

Slainants  1^  the  said  dereodont  witliia  thirty 
ays  hereafter,  together  with  interest  thereon 
at  the  mte  of  eight  per  cent,  per  aouum,  from 
Ibe  llrat  day  of  April,  1850,  or  ia  default 
thereof  that  said  compl^naDts  hnve  executioo 
therefor.  It  ia  farther  ordered,  adjudged  and 
decreed,  that  said  complainaDts  do  recover  of 
the  defendant  all  their  cosia  barely  in  this  suit 
incurred  and  herein  taxed. 
Xovember  80.  1850.  8.  J.  Gholbon. 

From  this  decree  Perkins  appealed  to  this 
court. 

It  was  argued  by  Me*»r$.  Johnson  and 
Sonle  for  the  appellant,  and  Mr.  Hender- 
son for  the  appellees. 

It  is  not  nenessary  to  state  the  points  and  ar- 
gnmenls  of  the  counsel  relative  to  the  com- 
tnuDity  of  acquets  and  gains  under  ihe  law  of 
Louisiana,  and  how  far  that  law  would  reach 
investments  in  MIsBlssippi;  but  as  the  decision 
of  the  court  turned  entirely  upon  the  validity 
of  the  releases  (one  of  which  is  inserted  in  7 
Howard,  and  both  in  the  present  optnion),  the 
notice  of  the  argument  will  be  confined  entire- 
ly 10  that  subject. 

8 1  (*1  *The  counsel  for  the  appellant  con- 
Bidered  the  releases  in  the  following  point  of 
view: 

The  bill  charges  that  these  releases  were  ob 
tained  by  concealment,  fraud.  &c.  The  an- 
swer denies  the  charge  in  the  most  positive 
terms,  and  not  a  Bbadow  of  proof  has  been 
given  of  its  truth; 

The  releases  themselves  are  as  full  and 
thorough  acquittances  of  all  responsibility  on 
the  part  of  the  respondent,  as  could  have  been 
drafted,  as  will  be  seen  by  reference  thereto. 

Ta  the  release  of  £.  P.  Foumiquet  and  wife 
to  J.  Firkins,  dated  Natchez,  May  27,  1884. 

To  the  release  from  H.  W.  Ewiog  and  wife, 
dated  April  11,  1838. 

To  the  release  of  Benjamin  8.  and  Mary  C. 
Bynum  (heirs,  but  not  parties  to  this  suit),  April 
10,  1839. 

Act  of  confirmation  by  Mary  C.  and  Thomas 
P.  Eskridge,  dated  April  9.  1832. 

For  wttat  were  these  releases  made?  Surely 
not  to  cover  the  land  and  slaves  in  Louisiana  of 
the  deceased  parents  of  the  releasors,  because 
there  bad  been  previously  (in  1827)  a  judicial 
partition  and  distribution  of  their  patrimonial 
estate,  which  bad  been  homologated,  and  bad 
til  the  force  of  "the  thing  adjudged;"  and 
Perkins  bod  been  fully  discharged  l^fore  any 
of  these  releases  were  executed.  Then,  these 
releases  must  have  been  wholly  supererogatory 
in  reference  to  Ibe  land  and  slaves  in  Louisiana; 
sod  the  question  arises;  what  could  they  have 
been  designed  to  cover  and  include,  unless  it 
vere  such  personal  effects  as  may  have  remain- 
ed, after  all  the  dtbts  and  expenses  of  t&e  mar- 
ri^  and  the  education  and  maintenance  of 
the  Bynum  heirs  had  been  defrayed. 

As  to  the  validity  and  effect  of  these  re- 
leases, one  of  them  has  been  attested  and  ad- 
judicated, not  only  in  the  Ninth  Judicial  Dis- 
trict of  Louisiana,  and  before  a  jury,  but  in 
the  Supreme  Court  of  the  United  States. 

Howard's  Reports,  Vol.  VII.,  contains  the 
recitals,  in  Mr.  Jnntiee  Daniel's  opinion,  show- 
ingthat  Foumiquet  and  wife  sued  I'erkins  for 
w)^  amounts  of  property,  spoliations,  &c.,  in 
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Concordia.  Louisiana,  in  December,  1888,  and 
that  judgment  was  rendered  against  them  In 
December,  1840:  and  that,  having  brought  suit 
against  him  in  1844,  In  the  United  Slates  (Cir- 
cuit Court  for  Louisiana,  Perkins  pleaded  that 
judgment  in  bar.  and  prevailed  both  in  the 
Circuit  and  Supreme  Courts  of  the  United 
States. 

True,  the  opinion  of  Judge  Daniel  was  re- 
jected, as  evidence,  in  the  United  States  Circuit 
Court  for  Mississippi:  but  whether  the  objec- 
tion was  well  taken  or  not.  the  weight  of  it,  as 
an  argument  and  an  authority  directly  in  point, 
could  not  be  destroyed.  *and  it  apolies  18 
with  equal  force  to  the  release  of  Ewingamit 
wife.   (See  the  case  at  large  in  7  How..  160.) 

"The  gratuitous  remission  of  a  debt,  is  as 
valuable  as  a  release  for  a  valuable  consider- 
ation, and  may  be  express  or  Implied."  (Civil 
Code.  art.  3195.) 

"The  pactum  remigmtrium,  pactum  tU  non 
peiendo.  was  binding  under  the  Roman  law; 
and  all  that  was  required  to  give  it  validity, 
was  a  simple  convention.  {Mouton  v.  NobU,  1 
Annual  Reports,  194.) 

See,  also,  the  case  of  Morgan  v.  Morgan.  5 
Annual  Rep.,  280.  [An  authentic  MS.  copyof 
the  record  in  this  case  is  on  file  at  the  Supreme 
Court  of  the  United  States,  showing  remark- 
able coincidences  between  the  release  in  that 
case  and  the  case  at  bar.] 

The  law  presumes  the  acceptance  of  the  re- 
mission of  a  debt,  and  It  cannot  be  revoked  by 
creditors.  (Civil  Code,  31,  97;  i«v.  Firguson, 
SAnnual  Rep.,  583.) 

For  the  force,  as  testimony,  of  sworn  answere 
in  cbancery,see2  Story's  Equity  Jurisprudence, 
sees.  1528,  9,  80. 

Mr.  Hendsrson.  for  the  appellees: 

We  come  next  to  consider  the  question  of  the 
receipts  and  releases,  interposed  in  bar. 

The  bin  charges  fraud  and  concealment  in 
obtaining  from  complainants  these  receipts, 
and  declares  the  matters  sought  to  be  recover 
ed  in  this  suit,  were  not,  at  the  time  of  these 
receipts,  or  at  any  other  time,  ever  accounted 
for,  but  by  derendants  were  concealed  and 
kept  back;  and  they  require  and  demand  of 
defendant,  should  be  off&r  said  receipts  in  bar, 
that  he  produce  the  account,  and  the  Items 
thereof  rendered,  for  which  said  receipts  were 
given. 

The  defendant  tenders  the  releases  as  exhibits 
with  his  answer,  and  states  that  he  "relies  upon 
said  releases  as  if  formally  pleaded  in  bar," 
and  denies,  generally,  they  were  obtained  by 
fraud  or  concealment.  They  are  found  in  the 
record,  but  in  no  form  of  plea.  Now,  while 
nile  39  permits  a  defendant  to  avail  himself  in 
his  answer  of  matters  in  bar,  if  the  matter  be 
such  as  could  be  pleaded  in  bar.yet  the  rule  does 
allow  that  to  subserve  as  a  bar  iu  an  answer, 
which  could  not  have  been  plead  io  bar.  The 
alleged  release  of  Harriet  Fouralquel  ia  not 
good  in  bar,  because  the  deed  of  a  married 
woman,  not  proven  or  acknowledged  on  privy 
examination,  and  therefore  void.  {AgrieuUu- 
rat  Bank  v.  Rice,  4  How.,  241,  243;  13  Pet., 
875:  10  Pet.,  20  and  23.) 

This  release  is  void,  also,  because  executed 
by  her  while  a  minor,  as  charged  in  her  bill, 
and  admitted  by  defendant's  'answer  [*311> 
to  interrogatory  4.   Her  subsequent  recogni- 
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tion  of  it,  before  a  judge  la  Louisiaoa  (not  on 
private  examination),  gave  It  no  additional 
validity.  Void  as  the  deed  of  a  married  womna 
in  Us  execution,  it  could  not  be  validated  by 
bersul)aequentrecogniiion  of  it. 

The  receipt  of  Ewing  and  wife  is  not  under 
Beal,  and  therefore  not  good  in  plea  of  bar  as  a 
release.  (Story,  Eq.  PI.,  sec.  796;  Mil.  PI., 
marg.,2^3.) 

But  complainanU  have  impeached,  by  their 
bill,  the  integrity  of  these  receipta,  so  far  as 
offered  by  defetidant  to  evidence  a  release,  or 
settlement,  of  the  cummunily  sued  for,  and  call 
upon  defendant  for  a  disclosure  of  the  con- 
sideration on  wbicb  they  were  executed. 

The  defendant  denies  fraud  generally  in 
their  procurement,  but  makes  no  disclosure  of 
the  matters  or  accounts  settled  by  the  receipts. 
Kor  does  he  venture  to  affirm  they  were  given 
on  settlement  of  the  community;  yet  tenders 
them  as  "releases,  as  if  formally  pleaded  in 
bar,"  notwithstanding. 

Such  form  of  pleading  and  issue  mal:es  no 
ground  of  defense,  and  must  be  overruled  and 
disreffarded,  as  if  not  in  the  record.  (Story, 
Eq.  PL,  sec.  790,  797;  Hit.  PI.,  marg.,  261, 
Sa-i,  268.) 

If  it  be  said,  however,  that  these  receipts 
were  executed  for  the  meridian  of  Louisiana, 
and  not  intended  for  common  law  instrumentB 
(though  both  made  in  Mississippi),  their  defi- 
ciency in  this  aspect  is  still  more  palpable.  For, 
professing  to  evidence  the  settlement  of  ,Per- 
kins'  account  as  tutor  or  guu^ian  of  the  By'aum 
heirs,  they  are  "null  and  void,"  because  they 
do  not  show,  on  their  face,  that  a  full  account 
and  a  delivery  of  vouchers  was  rendered  the 
wards,  ten  days  previous  to  signing  the  receipts. 
(O.  C.  72,  art.  76;  4  How.  U.  S.,  681;  C.  C, 
art.  855  ;  4  Rob.,  296.  297.) 

And  the  civil  law  doctrine  of  "transactions" 
and  "remission"  of  debts,  waa  never  extended, 
and  will  not  be  in  equity,  to  settlementB  of 
guardiana  with  their  wards. 

And  the  defendant's  answer  in  this  case  is 
quite  demostrative.  that  be  never  settled  in  any 
way  with  complainants  for  their  mother's  com- 
munity. He  says,  "By  reason  of  their  domi- 
cil  being  in  the  State  of  Mississippi,  respond- 
ent has  always  acted  under  the  belief,  and  now 
submits  to  the  court,  by  way  of  defense  to  the 
claim  of  complainants,  that  there  was  no  com- 
munity of  acquets  and  gains  of  property  lying 
in  Louisiana,  between  respondent  and  bis  said 
wife  Mary,  under  the  laws  of  Louisiana." 

If  there  be  any  meaning  in  language,  this 
surrenders  the  fact,  and  admits  the  community 
not  settled  for. 

For.  if  Perkins  "always-  acted  under  this 
320*J  belief,"  he  so  acted  *when  he  obtained 
these  receipts.  It  is  conclusive,  therefore,  be 
did  not  settle  with  or  compensate  complMnants 
for  the  community.  And  he  waives  such  de- 
fense in  this  part  of  his  answer,  by  submitting 
the  question  of  community  or  no  community 
to  tlie  court,  and  to  abide  that  issue.  If  he  has 
bought  out  this  claim,  why  not  show  ' the  evi- 
dence of  his  purchase,  rather  than  submit  the 
issue  to  the  court  that  it  never  existed? 

But  the  receipt  of  Ewing  and  wife  is  also  ex- 
press and  conclusive,  against  this  pretense  of 
dcfendaot.  It  particularly  and  exactly  enu- 
merates what  thmga  were  settled  for,  and  what 
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he  received.  And  by  reference  to  the  inven- 
tories returned  by  Perkins  himself,  the  dfdileen 
filaves.  specified  in  the  receipt  are  found  in  in- 
ventories. The  cattle,  mutes,  and  tools,  all  are 
there  shown,  and  all  of  the  Bynum  estate. 
There  can  be  no  mistake  in  this  proof.  Arc!  it 
was  no  such  grace  on  Perkins'  pari,  that  lie 
relaxed  his  hold  on  this  fraction  of  tlieir  fath- 
er's estate,  as  thereby  to  absolve  himself  frina 
community. 

But  the  record,  elsewhere,  abounds  with  evi- 
dence on  this  point.  On  pages  71  to  '19,  defend- 
ant setH  forth  the  several  parc^els  of  laud  pur- 
chased by  him  chiefly  in  LouiMana,  during  (he 
coverture;  and  all  such  are  communitv  lamiR. 
if  a  marital  partnership  exisle<i.  And  Mrs.  Per- 
kins' children  were  jointly  seized  of  tlie  title 
with  him.  at  the  instant  of  her  death.  Now. 
can  such  nceipts  as  here  exhibited,  by,  any 
stretch  of  presumption,  be  regarded  as  traos- 
miasive  of  their  joint  title,  with  Perkins,  to 
these  land«?  Even  if  intended  as  such,  they 
obviously  fail  as  relinquishments  of  title  to  real 
estate. 

But  bad  this  becu  the  purpose,  it  Is  incredi* 
ble  of  belief  they  would  have  been  so  executed. 
For  the  title  which  the  heirs  of  Mrs,  Perkins 
have  in  her  community,  would  sustain  an  cJe(A- 
ment  against  Perkins,  or  even  against  a  third 
possessor  under  Perkins  without  notice.  (See 

5  Ann.  Rep..  889;2  irf.,  26t.) 

Now,  these  Mississippi  investments  of  $29,- 
000,  were  but  part  of  the  whole,  and  with  like 
certainty  were  not  accounted,  for  in  these  re- 
ceipts. 

'They  do  not  show  they  included  or  compre- 
hended the  commuuity.  but  we  think  on  their 
face  they  reasonably  show  the  contrary,  and 
the  defendant  shrinks  from  the  averment  that 
they  did  or  do  include  it.  He  offers  nn  proof 
that  they  did,  and  he  evades  reply,  when  called 
on  to  show  the  matters  and  things  on  which 
they  rested,  and  says  he  always  acted  under  the 
belief  there  was  no  community,  and  sulHolts 
that  issue  to  the  court.  Aside  from  their  de- 
fective execution  to  make  them  releases,  snd 
apart  from  the  mispleading  them  in  bar.  we 
think  it  impossible  to  believe  they  did  settle  for 
community,  or  were  intended,  by  those  who 
gave  them,  to  comprehend  that  suoject. 

*Tbe  rule  in  equity,  and  of  tlie  most  [•321 
common  justice,  then  applies,  that  these  receipts 
shall  be  held  valid  only  for  the  matters  and 
things  on  which  they  computed.  And  tbis. 
with  such  legal  distrust  as  the  relations  of  tbe 
parties  imply.  (10  How.,  185,  186;  8  How., 
158;  4  How.,  561;  16  Pet..  276,  7,  8,  9;  2  Sum., 
11;  3  Story,  268.  9;  1  Ed.  Ch.,  &8,  39;  1  Ch. 

6  Lef.,  226.) 

The  case  of  Fburndput  and  W^e  t.  Perkin$. 

7  How..  160,  is  referred  to  and  relied  on  as  de- 
ciding these  Teceit>tB  valid  anunst  us.  But 
the  case  quoted  decides  no  such  principle.  It 
sustained  a  plea  of  ret  judica  ta.  And  the  cane 
plead  in  bar,  did  interpose  these  receipts,  among 
other  matters  of  defense,  in  a  suit  brought  ex- 
clusively to  obtain  against  Perkins  a  new  ac- 
cotmt  or  his  administration  of  the  Bynum  es- 
tates, but  not  for  community.  We  were  de- 
feated in  that  case.  And  Judge  Daniel  said, 
from  inspection  of  the  record,  that  it  did  not 
appear  we  were  defeated  merely  on  the  re- 
ceipta,  but  OD  the  merits.   We  admitted  then, 
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and  a^injt  now,  thcRe  Teceiptn  were  given  to 
do^e  Perkins'  Hdministralion  of  the  Rynum 
estate,  but  not  community  in  the  Perkine  es- 
tale.  The  drcision  of  that  case  does  not  there- 
forp  louch  these  receipts.  They  have  only  been 
dnided  in  lliU  chhc  ImIow,  and  in  the  vase  of 
PsrkiM  V.  Fharhigust  etat  ,9  How.,  206;  aad 
in  both  docisionA  it  haa  boen  held  lhat  these 
receipts  did  not  bar  this  action  for  community. 

One  olher,  and  the  last  point,  on  this  subject. 
Both  lhej$cj¥ceipts  recile  and  count  ou  admin- 
istrative settlements,  by  Perkins,  of  Benjamin 
Byoum's  estate,  or  of  Mra.  Perkins'  separate 
estate,  io  his  capacity  of  guardian,  curator,  or 
Mfculor, 

Now.  it  is  familiar  to  the  jurisprudence  of 
Louisiana,  an  shown  in  the  decisions  herein 
quoted,  that  the  formal  and  oHlclat  administra- 
tion of  the  wife's  estate  extends  dbly  to  her 
separate  estate,  and  not  to  her  community. 
Perkins,  in  this  case,  as  surviving  partner, 
vonld.  and  did,  hare  the  settiement  of  commu- 
Dily.  and  not  as  curator  of  the  Bynum  estate, 
or  AS  administrator  or  executor  of  his  wife's  es- 
tate. His  right,  power  and  duty  to  settle  the 
community,  resulted  wholly  and  exclusively 
from  his  bein^  the  surviving  partner  in  com- 
munity. And  his  accountability  for  the  wife's 
share  in  community  was  directed  with  her 
heirs,  and  not  her  anministrator.  And  this  is 
manifestfrom  the  right  of  the  heirs  to  renounce 
community.    (O.  C,  838,  arts.  72,  7&,  83,  84.) 

And  there  is  no  fact  or  circumstance  in  this 
case  that  points,  in  the  remotest  degree,  to  any 
settlement  made  by  Perkins  as  surviving  part- 
ner of  the  community.  No  partition  with  the 
beirs  is  shown ;  no  purchase  from  them  of  their 
undivided  portion  is  shown;  and,  upon  all 
known  principles  of  human  action,  it  Is  impos- 
sible to  Irelieve  that  either  of  these  things  was 
322*]  done,  *and  lieing  done,  that  the  evi- 
dence of  it  was  incorporated  in  these  receipts. 

Mr.  Juttiee  Wayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missis- 
sippi, the  District  Judge  presiding. 

The  suit  was  brought  in  the  Vice-Chancery 
Court  of  Mississippi,  and  was  transferred  to 
the  Circuit  Court,  upon  application  of  the  ro- 
upoodent,  under  the  ISth  section  of  the  Act  of 
September  24lh,  17tj9,  to  eeUblish  the  judicial 
owns  of  the  United  Slates. 

Harriet  J.  Foumiquet  and  Anne  M.  Ewing 
are  the  step-daughters  of  the  respondent,  from 
hiB  intermarriage  with  their  mother,  Mary  By- 
num. She  was  the  widow  of  their  father, 
Benjamin  Bynum. 

The  object  of  the  suit  was  to  recover  their 
portion  of  $39,600,  alleged  by  them  to  be  mari- 
UU  community  gains  of  the  respondent  and 
Uwir  mother,  which  they  charge  he  invested  in 
Missisrippi,  and  was  in  hand  at  the  death  of 
their  mother.  The  respondent  is  charged  with 
having  had  no  means  of  his  own  to  make  such 
investments;  that  the  money  was  derived  from 
the  cotton  estate  in  Louisiana;  that  the  same, 
by  the  laws  of  that  State,  became  a  community 
<n  acquets  and  gains,  one  Iialf  of  which,  upon 
tile  death  of  their  mollier.  became  theirs  and 
her  other  heirs;  and  ihey  charge  him,  further, 
with  having  fnudulmtfy  tal»a  the  mon^  de* 
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rived  from  the  Louisiana  property,  into  Mis- 
sissippi, to  invest  it  there,  in  order  to  irive  him 
undue  advantages  over  his  wife's  and  iheir  in- 
terest in  the  fund.  It  is  said,  that  at  the  death 
of  their  mother  there  were  tlien  livins  four 
children  of  the  first  husband,  and  three  by  tlie 
respondent  Three  of  tlie  four  and  two  o'f  the 
three  are  still  living.  Mary  B.  £»kridge.  one 
of  the  survivors  of  the  Bynum  children,  and 
John  Perkins  and  William*  Perkins,  aflults  and 
heirs  of  the  complainant,  do  not  concur  with 
them  in  their  suit,  and  for  lhat  rea-^on  are  not 
made  parties.  The  respondent,  besides  being 
charged  generally  with  fraud,  isespeciallyso  in 
reference  to  certain  receipUi  and  releases,  wbinh 
these  complainants  gave  to  him,  which  ihcy 
now  ?ay  were  obtained  by  concealment  and  cir> 
cumventlon. 

The  respondent,  in  his  answer  to  the  bill, 
admits  his  marriage  in  Louisiana,  at  the  time 
and  place  slated.  That  he  rcmovud  to  Missis- 
sissippi  with  fats  wife  in  1818;  that  their  domi- 
cil  was  there  continued  to  be  kept  during  the 
coverture,  and  that  thuir  removal  was  not  only 
with  the  consent  of  the  wife,  but  in  pursuance 
of  an  understanding  between  them  tiefore  their 
marriage  *took  place.  He  denies  that  [*323 
any  community  of  gains  was  established  con- 
ventionally,  or  that  it  legally  .could  occur  under 
the  law  of  Louisiana,  on  account  of  the  resi- 
dence of  himself  and  wife  In  that  State  when 
they  were  married,  because  it  was  their  inten- 
tion, before  the  marriage  took  place,  to  remove 
into  Mississippi.  He  denies  that  any  money, 
invested  by  him  in  lands  in  Mississippi,  be- 
longed, either  legally  or  equitably,  to  bis  wife 
in  either  State;  and  asserts,  even  if  there  was  a 
marital  commimity  between  them,  he  was  en- 
titled to  dispose  of  the  gains  as  he  pleased, 
without  any  liability,  under  the  law  of  Louisi- 
ana, to  account  for  the  same  to  his  wife  or  her 
representatives.  He  denies  the  charge,  tliat  he 
was  without  productive  property  or  available 
means  to  purchase  the  property  in  Mississippi. 
That  property  consists  of  several  tracts  of  land 
and  the  improvements  put  upon  them,  as  is  siUd, 
by  community  funds.  The  tract  upon  which 
Me  improvements  were  put  contained  one  hun- 
dred acres.  It  was  bought  from  Arthur  Maban, 
on  the  »Oth  October,  1818,  for  |9.S2ft.  It  was 
improved  for  a  residence  for  the  respondent 
with  his  family,  including  the  children  of  the 
wife  by  the  first  husband.  There  was  another 
tract,  coDtuning2.100 acres, bought  bv  the  re- 
spondent from  £liha  Hall  Bay,  in  January, 
1819,  for  $5,000.  There  were  two  other  pur- 
chases— one  of  them,  a  lot  in  Natchez,  bought 
from  Walter  8.  Parker,  in  March.  1823,  for 
$600;  and  the  other  is  a  purchase  from  Sugar 
Zenor,  In  March,  1824.  for  $1,000.  The  aggre- 
gate sum  given  for  tliese  lands,  and  the  im- 
provements upon  the  first,  amount  to  $ii9,60U. 
The  complainants  all^e,  that  they  have  a  right 
to  elect  to  take  their  interest  in  them  in  money, 
with  interest  upon  the  qpiount  from  the  time 
of  their  mother  s  death. 

To  this  answer,  the  complainants  filed  the 
general  replication. 

The  case  was  tried,  and  the  court  below  gave 
an  interlocutory  decree  against  the  respondent. 
It  declares  that  a  community  of  gains  had  ex- 
isted between  the  roipondent  and  his  wife  dur- 
ing tlie  marriage.  That  Ite  resouroeB  were  al- 
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together  in  Louisiana,  and  that  the  respondent 
had  invested  from  the  gains  large  sums  in  the 

£arehase  and  improvement  of  real  estate  in 
[issittippi,  and  that  it  was  held  1^  him,  in 
1834,  when  the  marriage  was  dissolved  by  the 
death  of  Mrs.  Perkins.  The  court  also  referred 
the  matter  to  a  master,  to  take  an  account  con- 
formably to  Its  decree  In  the  course  of  the 
reference,  the  master  sustained  an  objectfon  to 
an  allowance  for  which  the  complainants  con- 
tended. It  was  submitted  to  the  court,  whether 
be  bad  properly  refused  it.  He  wasinstructed, 
that  it  was  only  necessary  for  him  to  ascertain 
the  amount  of  the  funds  vested  by  the  respond- 
ent in  Mississippi  during  the  community;  and 
324*]  that,  as  to  the  source  'from  which 
Peikins  derived  them,  the  court  would  decide 
under  all  the  proof.  The  ma&ter  proceeded  ac- 
cordingly. He  reported,  without  any  proof  of 
Uie  fioui^e  from  wbich  Mr,  Perkina  obtained 
tfae  money,  tliat  $16,968.76  was  due  to  the  com- 
plainants. The  report  was  subsequently  con- 
tirmed,  and  the  court  gave  a  final  decree  for 
them  for  the  sum  just  stated,  with  interest,  at 
eight  per  cent,  from  the  1st  April,  1850. 

It  aoe9  not  appear  that  the  court's  atten- 
tion had  been  particularly  directed  to  the  re- 
leases which  the  comptainanla  admit  they  gave 
to  the  respondent, and  which  he  says  were  given 
to  him  with  a  positive  denial  of  the  statement, 
that  he  obtained  them  by  fraud,  concealment 
and  circumvention. 

If  it  had  been,  we  think  that  court  would 
have  determined  the  effect  of  the  releases  upon 
the  case  before  it  gave  its  interlocutory  decree, 
and  that  it  would  not  have  made  a  final  decree 
upon  the  mastor's  report. 

We  proceed  to  pve  our  view  of  these  re- 
leases. 

The  first,  from  Ewing  and  wife,  was  exe- 
cuted on  the  Itth  April,  1838.  Fourniquet  and 
wife  executed  theirs  on  the  37(h  May,  1834, 
within  a  month  of  six  years  after  the  ouer. 

They  are  as  follows: 

BeUaaefrom  E,  F.  Fourniquet  tt  u*.  to  Jehn 
Perkins. 

Received,  Natchez,  Mav  27th,  1884.  of  John 
Perkins,  on  settlements  or  all  accounts,  debts, 
dues  and  demands,  whatever,  up  to  the  present 
day,  $100  in  full,  having,  on  a  previous  occa- 
fAoa.  received  from  him,  as  the  guardian  of  my 
wife,  Mrs.  Harriet  J.  Fourniquet,  late  Miss 
Bynum.  all  the  estate,  portion  and  share,  which 
she  inherited  by  the  death  of  her  late  father. 
Benjamin  Bynum,  late  of  Concordia,  Louisi- 
ana, deceased,  or  her  mother,  Mrs,  Mary  Per- 
kins, of  the  County  of  Adams,  and  State  of 
Mississippi,  and  brother,  Benjamin  S.  Bynum, 
of  the  County  of  Clairborne.  and  Slate  last 
aforesaid,  deceased;  and  do,  by  these  presents, 
Jointly  with  my  said  wife,  release  and  forever 
discharge  the  said  Perkins,  from  all  and  every 
claim  which  she.  or  either  of  us,  might  or  could 
have  agiiinst  him,  the  said  Perkins,  either 
as  guardian  or  otherwise,  growing  out  of  the 
estates  aforesaid,  or  In  any  other  matter  and 
shape  whatsoever,  and  forever  exonerate  him. 
by  these  presents,  his  heirs  and  executors  and 
administrators  therefrom. 

[Inj  witness  whereof,  we  have  hereunto  set 
our  hands  and  se«1s,tbe  day  and  year  flrst  above 
written,  to  wit:  in  the  year  of  our  Lord,  one 
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thousand  eight  hundred  and  thtrty-four,  in  the 
presence  of  Elijah  Bell  and  John  E.  Maddux, 
whose  names  are  bereimtn  subscribed,  as  wit- 
nesses hereunto,  the  said  John  Pet^ins  being 
*al80  personally  present,  and  by  these  [*325 
presents  accept. 

E.  P.  FotTRHHJITET,  fBRAT,. 

Harribt  ForRtnQtJET.  skai,. 
John  Pekkins.  seal. 
Witnessed,  signed,  sealed  and  delivered,  in 
the  presence  of — 
Elijah  Brll, 
John  E.  MAj>Drx. 
ReleciM  from  Jf.  W.  Ewing  to  John  Perkins. 

Received  of  John  Perkins  two  negro  alaves. 
Lewis  and  Andeivon,  also  his  draft  on  A.  Fisk. 
for  $470.^,  in  one  hundred  and  twenty  da^a, 
indorsed  by.R.  M.  Qaines;  which,  when  paid, 
will  be  in  full  of  all  claims  and  demands,  of 
every  kind  and  description,  which  we.  or  either 
of  us,  may  have  against  said  Perkins  iudlvidu- 
ally,  or  against  him  as  curator  of  the  estates  of 
Benjamin  Bynum  and  Mary  Perkins,  in  the 
Pansh  of  ConccH^ia,  Slate  of  Louisiana,  or  aa 
executor  of  the  will  of  the  said  Mary  Pcrkios, 
dated  March  80,  1822,  and  in  full  of  all  chilms 
of  every  kind,  which  we  or  either  of  us  may 
have  against  said  Perkins,  in  any  way  what- 
ever; we  having  received  from  said  Perkins, 
heretofore,  the  following  named  slaves,  to  wit: 
Judah  Myera,  aged  25  years;  Edward,  about  4 
years;  Horry,  about  1  months;  Little  Daniel, 
about  Itt  years;  Patrick,  18 -years:  Lewis,  5 
years;  Big  Daniel.  50 years;  Big  Sarah  Miambo. 
alwut  50  years;  Ned,  16  years;  Polly,  14  years; 
Frank,  uljout  50 years;  Maria,  bis  wife,  S7yeara 
old;  Frank,  aged  about  1  year;  Fanny,  about 
7;  Samuel,  about  19  years.  Also  two  mules, 
thirty  head  of  cattle,  and  a  chest  of  tools;  and 
the  said  Perkins  accepts  hereof,  as  a  full  satis- 
faction and  discharge  from  the  said  Martin  W. 
Ewing,  and  Anne,  Lis  wife,  iu  the  premises. 

Witness  our  hands,  this  llth  day  of  April, 
A.  D.  1828.  Martin  W.  Ewino. 

Anne  Ewino. 

John  Pehkinb. 

Att.  R.  M.  Oainbs. 

The  operative  words  of  these  releases  are  as 
full  as  they  can  be.  and  they  cover  the  subject 
matter  for  which  the  complainants  brought  the 
suit. 

We  have  carefully  examined  and  considered 
this  record,  without  finding  in  it  anything 
against  the  fairness  of  tbe  releases.   The  com- 

Sliiinants  do  not  give  any  proof  against  it. 
othing  is  in  proof  from  which  it  can  be  In- 
ferred lliat  they  were  given  in  ipionince  of  their 
rights  in  tbe  estates  of  Benjamin  S.  Bynum  and 
Mary  Bynum  when  the  releases  were  made,  or 
that  they  were  In  any  way  circumvented  by  tbe 
respondent.  Their  testimony  in  the  caae  is  ex- 
clusively upon  the  community  of  gains,  and 
*upon  the  inability  of  the  respondent  [*320 
to  make  such  purchases  and  improvements 
from  his  own  means. 

It  consists  of  copies  of  conveyances  for  the 
property  bought;  nf  depositions,  in  which  there 
IS  not  a  wora  relating  to  the  release*:  and  of 
answers  by  tbe  respondent  toother  suits  agHlDsi 
him,  one  of  which  was  a  suit  In  equity  brought 
by  these  complainants  in  the  Circuit 'Court  of 
the  United  States,  in  Louisinna. 
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In  that  answer  maj  be  found  a  narrative  of 
the  resiiondeQt's  business  connection,  Hnd  deal- 
ing wiih  the  estate  of  Benjaniia  S.  Bynum 
aod  that  of  his  widow,  afterwards  the  wife  of 
the  respondent.  It  shows  that  he  rendered  an 
account  of  both.  That  it  was  done  in  an  open 
manner  and  with  an  intention  that  it  should  be 
examined  by  those  who  were  interettted.  It  is 
further  shown,  that  after  the  accounts  had 
been  officially  filed,  that  there  was  a  parlltioa 
of  all  the  property  among  the  heirs,  and  that  it 
was  consummated  by  re^pts  and  acquittances 
from  all  of  them,  among  them  those  given  by 
Ewiog  and  his  wife,  aod  by  Foumiquet  and 
bis  wife,  as  they  have  been  already  recited  in 
this  opinion.  The  respondent  also  denies  in 
that  answer  the  charge  there  made  by  these 
complainanU,  as  it  is  repeated  in  this  suit,  that 
these  acquittances  were  obtaim.'d  by  fraud, 
misrepreseiit!Uton,  and  concealment,  and  avers 
that  tney  were  executed  by  the  parties  with  a 
full  knowledge  of  all  their  rights,  and  for  a 
Tsluable  consideration.  In  that  case,  as  in  this, 
tbere  was  do  proof  that  those  receipts  or  re- 
leases were  fraudulently  obtained.  The  wit- 
nesses, Henderson,  Montgomery, '  and  Wal- 
worth, in  this  suit,  are  not  questioned  as  to  the 
execution  of  the  releases.  The  same  interroga- 
tions were  put  to  all  of  them.  The  answers  of 
euch  are  very  immaterial  for  any  purposes  in 
this  suit.  No  one  of  them  knew  anything  con- 
cerning the  respondent's  pecuniary  situation 
when  he  married,  or  when  he  removed  into 
Miraissippi,  or  of  tho  sources  from  which  the 
money  came  which  was  invested  in  Mississippi. 
The  same  may  be  said  of  Wren's  tesUmoDV. 
Loria's  testimony  Is  as  indefinite  as  that  of  the 
others,  and  he  also  was  not  questioned  concern- 
ing the  execution  of  the  releases.  On  the  other 
band,  the  evidence  produced  by  the  respondent 
in  this  suit,  shows  that  the  releases  were  not 
precipitately  made.  That  neither  of  the  com- 
plainants  gave  them  until  aft«r  Ihey  had  had 
ttane  to  examine  bif  accounts,  and  not  until  they 
had  examined  them.  Whatever  they  may  have 
thought  of  the  integrity  of  the  respondent, they 
did  not  act  then  as  if  they  suspected  It.  We  see 
them  receiving  from  him  iheir  portions  of  the 
estates,  of  which  ihey  were  distributees,  and 
other  property  besides,  as  gratuities  from  the 
respondent,  and  dealing  with  both,  among 
themselves  and  with  others,  and  acting  towards 
387*]  the  respondeDt^as  if  they  were  *content 
with  what  he  had  done,  and  with  what  they 
had  received. 

There  was  an  interval  of  five  years  and  eleven 
months  between  the  releases  given  by  the  com- 
plainants to  the  respondent.  The  accounts 
npon  which  they  were  given,  were  alt  that  time 
accessible  to  them.  The  proofs  show  that 
Ewing  had  scanned  them  before  he  gave  his 
release.  His  interest  in  the  estates  were  the 
same  as  Fourniquet's.  It  was  a  family  busi- 
nera,  talked  of,  no  doubt,  among  themselves,  as 
such  matters  always  will  be,  and  it  cannot  be 
supposed  that  Foumiquet  took  his  wife's  por- 
tion of  the  estates  without  knowing  that  Ewing 
bad  giran  to  the  respondent  a  relrase  when  he 
look  bis  wife's  part,  or  without  having  had  the 
same  means  as  his  associate  to  learn  the  condi 
lion  of  the  estates,  and  the  truthfulness  of  the 
re^mndent's  official  sttitcment  of  them.  Their 
acMptance  of  the  portions  of  their  wives  must 
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be  taken  as  an  admission  that  the  respondent 
had  dealt  fairly  in  the  business,  and  that  he 
meant  to  do  so,  until  Ihey  shall  prove  thai  U 
was  his  design  to  cheat  all  of  the  heirs,  includ- 
ing his  own  diildren,  as  well  as  the  wives  of 
the  complainants.  He  may  not  have  acted  in 
bis  long  management  of  the  estates,  with  all 
caution  and  exactness,  but  nothing  has  been 
shown  in  this  case,  in  his  nnal  settlement  with 
the  heirs,  that  he  did  not  mean  to  act  with  fair- 
ness and  liberality,  or  that  any  one  of  (hem  did 
not  think  he  had  done  so,  when  they  made  tliese 
releases. 

With  the  view  of  these  releases,  we  think 
that  the  court  erred  in  giving  its  interlocutory 
order  for  an  account  to  be  taKen.  We  are  re- 
lieved by  it  from  considering  the  points  which 
were  made  in  the  argument  concerning  any 
community  of  gains  between  the  respondent 
and  his  wife.  However  that  may  have  been, 
the  releases  put  an  end  to  all  controversy  be- 
tween these  parties  about  it.  They  were  fully 
argued  by  counsel,  as  they  should  have  been, 
as  they  could  not  foresee  what  would  be  our 
view  upon  theefTectof  the  releases,  Wecould 
not  add  anything  to  the  decisions  of  the  courts 
of  Louisiana  upon  connubial  or  legal  com- 
munities of  gains  between  husband  and  wife. 

We  are  satisflcd,  whether  ii  did  or  did  not 
exist,  that  the  releases  given  by  the  complain- 
ants are  conclusive  against  Ihcm  for  any  claim 
upon  the  respondent  on  account  of  the  estates 
in  which  they  were  interested. 

No  proof  having  been  given  that  these  releases 
were  obtained  by  any  fraud  or  circumvention, 
tB0  idtall  order  the  drrree  of  (lu  cmirt  below  to  he 
retened,  and  that  the  Im  of  the  comptainante 
sfiall  be  dismissed. 

Mr.  JuKtiee  Cartia  dissented. 

*UItDBR.  -  [*328 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  ScAithern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  orderedi 
adjudged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  oiuse  t>e,  and  the  same  is  liereby 
remanded  to  the  said  ClreiUt  Court,  with  di- 
rections to  dismiss  the  complainant's  bill. 

8.  C,  8  How..  206 ;  IS  How..  8S. 
Cited-)!  Wall.,  m. 


JOHN  PERKINS,  .^IppeOanf. 

0. 

EDWARD  P.  FOURNIQUET  and  HAR- 
RIET, HI8  Wife. 

RtiJe  as  to  interest  on  judgments  and  decrees — 
appeal  ties  to  correct  mistake  of  Circuit  Court 
tn  executing  mandate  of  this  cmirt. 

The  stxtjr-secnnd  rule  of  this  court  (18  Howard)  Is 
as  follows:  "In  casps  where  u  writ  ot  error  la 
pnifvecuted  to  the  Supreme  Court,  nnd  the  Judg- 
ment of  the  Inferior  court  Is  afflrrned,  the  Interest 
shall  be  uHlculaii>d  and  lovlt-d  from  the  date  of  the 
Judgment  iMilow,  until  tlio  «auio  Is  pHld,  ai  t  hi'  sumo 
'  nte  that  similar  Judgments  bear  Interest,  In  the 
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courts  of  the  state  where  aucb  Ju'lymprit  ia  rrn- 
derrd.  The  snme  rule  shall  tie  api>lied  to  decrros 
for  the  payment  of  money,  iu  (mbcb  hi  C  hantory, 
unless  otherwise  ordered  Bv  this  court.  This  rule 
to  take  fffect  on  the  first  day  of  December  Term, 
1853. 

Before  this  rule.  Interest  was  to  be  oiilculated  at 
S'X  per  cent.,  from  the  dale  of  the  Judgrmont  In  the 
Circuit  Court  Ui  the  day  of  HtHrmanre  here;  and  the 
conllr  mutton  of  tiie  report  -if  the  clerk,  tn  the  cHSe 
of  MItoliell  V,  })armony,  13  Howard,  liii,  was  under 
the  rules  then  existing. 

So,  alsii,  where  a  case  from  Mi8-<isilppi  was 
afBniiei)  at  Deccmher  Term,  1851,  the  mandate 
from  this  court  nhould  have  been  construed  to  al- 
low Interest  at  six  per  cent,  from*  the  date  of  the 
decree  in  the  court  below,  to  the  date  of  theatnrm- 
ance  In  this  court.  Thoroftire.  It  was  erroiieoua 
either  to  allow  eix  per  cent,  until  paid,  or  to  allow 
the  current  rate  of  Interest  Id  Mlsfisiilppi,  In  addi- 
tion to  the  ilx  per  cent.  Bllowcd  by  tl^ts  court. 

The  several  rules  upou  tbts  Bublcot  examined  and 
explained. 

THIS  was  an  appeal  from  tlie  Circuit  Court 
of  tlie  United  States  for  tlie  Southern  Dis- 
trict of  Mississippi. 

It  is  slated,  in  the  report  of  the  preceding 
case,  that,  at  December  Term,  18S1,  a  case  of 
Fhurniquet  and  .Wife  against  Perkinii  came  up 
from  Missifl-tippi,  and  the  decree  of  the  Circuit 
Court  was  here  affirmed  by  a  divided  court.  It 
was  therefore  not  reported. 
The  proceedings  under  the  mandate,  and  the 

SuestiODS  which  arose  thereon,  are  set  forth  in 
le  following  opinion  of  the  court. 

Mr.  GJiief  Juaiiet  Taney  delirered  the  opin- 
ion of  the  court: 

It  appears  in  this  case,  that  on  the  23d  of 
May,  1849,  the  Circuit  Court  for  ihe  Southern 
District  of  Misjfissippi  passed  a  decree  in  favor 
of  the  appellees,  against  the  appellant,  directing 
320*]  *him  to  pay  the  sum  of  |;16,486.61, 
within  thirty  days  tbercaf*^,  with  legal  interest 
from  the  date  of  the  said  decree,  or,  in  default 
thereof,  the  appellees  to  have  execution  against 
the  appellant. 

This  decree  was  aflirmed  at  the  last  term  of 
this  court,  with  costs  and  damages,  at  the  rate 
of  six  per  cent,  per  annum;  and  a  mandate  is- 
sued to  the  Circuit  Court  reciting  the  Judgment 
of  this  court,  and  directing  it  to  oe  curl^  into 
execution. 

After  this  mandate  was  filed  in  the  Circuit 
Court,  the  api>ellees  obtained  an  execution 
against  the  appellant,  by  which  the  marshal 
was  commanded  to  levy  the  amount  of  the 
original  judgment  in  the  Circuit  Court,  with 
the  Mississippi  interest  of  eight  per  cent.,  and 
damages  at  the  rate  of  six  per  cent.  Id  addition, 
making  together,  fourteen  per  cent.,  from  the 
date  of  the  original  judgment,  until  paid. 

The  appellant  insisted,  that  under  the  man- 
date, be  was  bound  to  pay  nothing  more  than 
damages  at  the  rate  of  six  per  cent,  on  the 
original  decree,  from  the  time  It  was  rendered. 
And  acting  upon  this  construction  of  the  Judg- 
ment of  this  court,  and  supposing  himself 
chargeable  with  the  six  per  cent,  damages,  un- 
til the  decree  was  sutis^ed,  he  payed  the  mar- 
shal, on  the  IStb  of  May,  1852,  the  amount  he 
supposed  to  be  due,  calculating  the  interest 
up  to  that  lime,  and  by  some  error  in  the  reck- 
oning he  paid  a  small  sum  over.  And  as  the 
appellees  still  insisted  upon  levying  the  whole 
amount  for  which  they  had  obtained  intKeesof 
execution,  he  moved  uie  Circuit  Court  to  refer 
it  to  a  commlaaioner,  to  r^ort  the  amount  due 
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under  the  Judgment  of  this  court,  and  how 
much,  if  any,  be  had  overpaid  in  his  settle- 
ment with  the  marshal.  It  wa.a  admitted  that 
the  costs  were  all  paid.  The  only  controversy 
was  about  the  interest  and  damages,  as  above 
StAted. 

The  commissioner  reported,  that  according  to 
the  basis  of  settlement  claimed  by  the  appellant, 
he  had  ovfrpaid  the  amount  due  on  the  decree, 
$01  50;  but  lhat,  according  to  the  constructioo 
of  the  mandate  iusisted  on  by  the  appellees, 
there  was  slill  dtie  to  them  a  balance  of  |3,- 
831.02. 

Upon  this  report,  the  appellant  moved  the 
court  to  order  satisfaction  of  the  decree  lo  be 
entered  of  record;  or.  to  quash  the  execution 
then  in  the  bands  of  the  marshal,  and  onler  the 
clerk  of  tiie  court  to  issue  no  further  f,.  fa.  on 
the  dect«e:  and.  also,  for  an  order  on  the  mar- 
shal, or  the  appellees,  as  might  be  proper  to 
refund  the  money  overpaid. 

But  the  court  overruled  the  motion,  order- 
ing, at  the  same  time,  tbat  nn  further  execution 
should  issue,  until  the  appellant  had  a  reawpn- 
able  time  to  piesent  an  appeal  to  this  court. 
And  this  appeal  was  accordingly  taken. 

An  objection  has  been  made  to  the  manner 
in  which  this  case  'has  been  brought  [*330 
before  the  court,  and  a  motion  made  lo  dis- 
miss, upon  the  ground  that  an  appeal  will  not 
lie  from  this  decision  of  the  Circuit  Ckiurt. 

This  objection  to  the  form  of  proceeding 
involves  nothing  more  than  a  question  of  prac- 
tice. The  mandate  from  this  court  left  notbini; 
to  the  judgment  and  discretion  of  the  Circuit 
Court,  but  directed  it  to  carry  into  execution 
the  decree  of  this  court,  which  was  recited  in 
the  mandate.  And  if  Ihe  decree  of  this  court 
has  been  misunderstood  or  misconstrued,  by 
the  court  below,  to  the  injury  of  either  party, 
we  see  no  valid  objection  to  an  appeal  to  this 
court,  in  order  to  have  the  error  corrected. 
The  question  is  merely  as  to  the  form  of  pro- 
ceeding which  this  court  should  adopt,  to  en- 
force the  execution  of  its  own  mandate  in  the 
court  below.  The  subject  might,  without  doubt, 
be  brought  before  us  upon  motion,  and  a  nuin- 
damtts  issued  to  compel  its  execution.  But  an 
appeal  from  the  decision  of  the  court  below,  is 
equally  convenient  and  suitable;  and,  perhaps, 
more  so,  in  some  cases,  as  it  gives  the  adverse 
party  notice  that  the  question  will  l>e  brought 
before  this  court,  and  affords  him  the  oppor- 
tunity of  being  prepared  to  meet  it  at  an  early 
day  of  the  term.  The  appeal  certainly  would  not 
stay  proceeduigs.  And  it  would  be  the  duty 
of  the  Circuit  Court,  notwithstanding  the  ap- 
peal, to  proceed  to  execute  the  judgment  of 
this  court,  unless,  as  in  this  case,  he  entertained 
doubts  of  its  construction  and  meaning,  and 
deemed  it.  therefore,  just  and  equitable  to  sus- 
pend its  execution,  until  the  aedsion  of  this 
conn  could  be  had  in  the  premises. 

In  \he  case  before  tis,  however,  there  was  sub- 
stantially an  equity  proceeding  and  final  de- 
cree, after  the  mandate  was  filed.  It  is  true, 
they  were  summary,  and  necessarily  so,  as  the 
matters  in  dispute  under  the  execution  were 
brought  before  the  court  by  motion.  But  the 
claims  of  the  respective  parties  were  referred 
to  a  commissioner  to  examine  and  r(*port;  he 
made  his  report  and  the  court  decided  upou  it. 
This  decision,  althoo^  briefly  stated,  was,  in 
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8iib«laDce,  a  ftoal  decree  upon  the  matters  in 
conlroversy.  It  mi};bt,  therefore,  under  the 
Act  of  Conprwis,  be  regarded  as  such,  and  re- 
vised accorJingly,  by  an  appeal  lo  this  court. 
Plenary  and  formal  proceedings  are  not  nec^ 
emary.  and  never  required,  when  the  dispute 
n  courined  to  matters  arising  under  process  of 
eiecutioQ.  They  are  more  conveoiently  and  as 
fully  brought  wfore  the  court,  by  a  summary 
procee<ling  on  mr>tirtn. 

The  queptions  in  coni  roversy  in  the  Circuit 
Court,  and  its  decision  upoD  them,  are  there- 
fore regularly  before  us. 

The  difficulty  in  that  court,  seema'  to  have 
ari«en  from  (supposing  that  the  Act  of  1843  np 
S31*]plifd  lo  judgments  and  decrees  in*Hii9 
court  And  ibis,  we  presume,  occasioned  the 
error  it  commiued.  in  the  construclion  and  ex- 
ecution of  the  decree  and  mandalein  queslion. 

The  Act  of  1843  does  not  embrace  cases  in 
equity ;  nor  does  it  exlend  to  either  judgments  or 
decrees,  in  this  court.  It  is  confined,  in  plain 
terms,  to  judgments  at  law,  in  the  Circuit  and 
District  Courla.  It  places  the  judgments  of 
these  courts,  in  resiwct  to  interest,  upon  the 
same  fooling  with  the  judgments  of  the  State 
Courts.  And  where,  by  the  law  of  the  state, 
the  jud]^ieot  of  a  court  carries  a  certain  inter- 
est until  paid,  the  former  rule  and  the  same  rate 
of  iDicrent  is  to  be  ailowed  in  the  Circuit  and 
District  Courts  of  the  United  States.  And  the 
marshal  is  directed  to  levy  it  on  process  of  ex- 
ecution, wherever  it  can  be  so  levied  on  a  judg- 
ment in  the  Slate  Court.  In  such  cases  the 
judgment  bears  interest  by  force  of  the  law, 
although,  upon  the  face  of  it,  it  may  not  pur 
port  to  carry  interest.  Upon  common-lawprin- 
ciples  a  judgment  dues  not  carry  interest.  It  is 
true,  that  d (images  may  be  recovered  for  the 
detention  of  a  debt,  in  an  action  on  the  judg- 
ment.  But  previous  to  the  Act  of  1843.  neither 
Interest  nor  damages,  for  the  detention  of  the 
debt,  could  have  been  levied  under  process  of 
execution,  upon  the  judgment  of  a  Circuit  or 
District  Court  of  the  United  States. 

But  the  Act  of  1843  dora  not  speak  of  in- 
terest or  dama^  upon  the  judgments  of  this 
court,  nor  does  it  repeal  the  33d  section  of  the 
Act  of  1789.  This  section  provides,  that  when 
a  judgment  or  decree  is  atflrmed  here,  this  court 
is  directed  to  adjudge  or  decree  to  the  respond- 
ent in  error,  just  damages  for  bis  delay,  and 
single  or  double  costs,  at  their  discretion.  Under 
this  law  there  is  no  distinction  made  between 
cases  in  equity  and  at  law.  la  either  of  them, 
tbe  damages  to  be  allowed,  in  addition  to  the 
amount  found  to  be  due  by  the  judgment  or 
decree  of  the  court  below,  is  confided  to  the 
judicial  discretion  of  this  court.  And  the  17th, 
16th  and  20th  rules  were  adopted  In  punuance 
of  this  power. 

These  rules  have  been  in  force,  and  acted 
on  by  the  court,  since  1807,  when  the  30th  rule 
was  adopted,  until  the  new  rule  upon  this  sub- 
ject was  made  at  the  close  of  the  last  term. 
And  the  change  then  made  was  not  occasioned 
by  any  supposed  repu^ancy  between  them 
and  the  Act  of  1843.  But  because  the  court 
deemed  it  just  to  place  the  judgments  in  this 
court  upon  the  same  footing  with  the  judg- 
ments in  the  Circuit  and  District  Courts:  and 
tbat  sailors  in  the  courts  of  Ihe  Uniled  Slates 
BboaU  stand  on  the  same  ground  with  suitors 
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in' the  State  Courts  in  its  appellate,  as  well  us 
in  its  inferior  tribunals.  In  adnpling  the  nrw 
rule  ihis  court  cxercis'^l  the  same  power  which 
it  had,  exerciwd  in  adopting  llic  former  ru'''»; 
that  is,  the  Miscretionary  power  con- 
ferred  by  the  Act  of  1789.  as  hereinbefore 
mentioned. 

The  17th  rule  provides,  that  when  a  case  ap- 
pears to  be  brought  merely  for  delay,  dainnges 
shall  be  awarded  at  the  nite  of  ten  per  cent,  on 
the  amount  of  the  judgment;  and  by  the  18lh 
rule,  the  damages  are  to  I>e  at  the  nile  of  six 
per  cent,  when  it  appears  that  there  is  a  real 
coniroverey. 

These  two  rules  were  passed  in  1803.  And 
OS  some  difficulty  arose  as  to  the  time  for  which 
these  damages  were  to  be  computed,  the  23d 
rule  was  afterwards  (1807)  adopted,  and  pro- 
vides, that  the  damages  allowed  by  the  two 
former  rules  shall  be  calculated  to  the  day  of 
the  affirmance  of  the  judgment  in  this  court. 

The  question  as  to  the  oixiration  of  the  Act 
of  1843.  upon  the  18lh  and  30lh  rules,  was 
brought  to  the  con^deration  of  the  court  at  the 
last  term,  in  the  case  of  Mitchell  v.  Harmony. 
Tlje  judgment  brought  up  by  the  w  rit  of  error, 
was  renderea  in  the  Circuit  Court  of  New 
York,  and  was  affirmed  in  this  court.  The 
sum  recovered  was  large,  and  the  interest,  even 
for  a  short  time,  was  therefore  important.  And 
the  counsel  for  Harmony,  the  defendant  in  er- 
ror, moved  the  court  to  allow  him  the  New 
York  interest  of  seven  per  cent,  upon  Ihe 
amount  of  the  judgment,  and  that  tlte  interest 
should  run  until  Ihe  judgment  was  paid.  But 
as  the  rules  above  mentioned  were  still  in  force, 
the  court  held,  that  he  was  entitled  to  only  six 
per  cent. .  to  be  calculated  from  the  date  of  the 
judgment  in  the  Circuit  Court,  to  the  day  of 
affirmance  here. 

The  case  now  before  us,  wai  decided  in  the 
early  part  of  the  last  term,  before  the  case  of 
MiUliell  V.  Harmony,  and  consequently  falls 
within  the  operation  of  the  same  rules,  ami 
damages  upon  the  affirmance  of  the  decree  must 
be  calculated  in  tike  manner. 

Indeed,  in  the  New  York  case.the  claim  for  in- 
terest stood  on  stronger  grouod'than  in  the  pres- 
ent one,  for  that  was  an  action  at  law.  The  Act 
of  1842,  therefore,  applied  to  the  judgment  in 
the  Circuit  Court,  and  it  would  have  carried 
stale  interest  until  paid,  if  it  had  not  been 
brought  here  by  writ  of  error.  But  this  is  a 
decree  in  eauity,  and  not  embraced  In  the  Act 
of  1843;  and  aax>rdiDg  to  the  settled  chancery 
practice,  no  interest  or  damages  could  have 
been  levied  under  process  of  execution,  upoti 
the  amount  ascertained  to  be  due,  and  decreed 
to  be  paid.  If  there  had  been  no  appeal.  (2  Ves., 
157,  168,  «.  1,  Sumn.  ed. ;  3  Dan.  Chan.  Plead, 
and  Prac.,  1442.  1437,  1438.)  Nor  could  any 
damages  or  interest  have  been  given  oo  its  af- 
firmance here,  but  for  the  discretionary  power 
vested  in  this  court  by  the  Act  of  1789.  That 
discretion,  as  we  have  already  said,  extends  to 
decrees  *in  equity,  as  well  as  judgments  [*333 
at  law.  Aud  the  rules  have  always  been  applied 
to  both,  unless  otherwise  specially  ordered. 

It  follows,  from  what  we  have  said,  that  the 
appellees,  upon  the  affirmance  of  the  decree, 
were  entitled  to  damages  at  the  rate  of  six 
per  cent.,  to  be  cslcuisted  from  the  date  of 
the  decree  to  the  date  of  the  affirmance;  and 
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to  uo  further  Interest  or  damages.  The  decree 
was  passed  by  the  Circuit  Cmirt,  on  the  38d 
dav  of  May,  1849,  for  $16,406.61,  and  was 
afflrmed  in  this  court  on  tlie  24th  of  Decem- 
ber. 1861.  The  interest  from  the  date  of  the 
decree  to  Ihe  time  of  afflrmance  in  this  court, 
is  9^,562.87,  making  together  the  atrgregate 
sum  of  $10,038.98.  This  amount,  together 
with  the  costs,  is  all  that  the  appellees  were 
entitled  to  recover  under  the  judgment  and 
.  mandate  of  this  court.  It  appears,  however, 
that  the  marshal  baa  received,  under  the  process 
of  execution,  $10,500,  in  addition  to  the  costs, 
and  paid  it  over  to  the  solicitor  of  the  appellees. 

They  have  therefore  received  $441.02  more 
than  ther  were  entitled,  and  that  sum  must 
be  refunded  to  the  appellant. 

It  is  proper  to  sny,  that  the  mandate  in 
question  was  in  the  usual  form,  and  the  same 
with  the  mandate  in  Mitchell  v.  Harmony,  and 
indeed  the  same  that  has  been  UNed  since  the 
adoption  of  the  rules  above  mentioned.  And 
it  never  has  been  supposed  by  this  court  to 
sanction  the  collection  of  state  interest  on  the 
judgment;  and  still  leas  the  unprecedented  in- 
terest and  damages  claimed  in  ihisoaee,  amount- 
ing together  to  fourteen  per  cent. 

The  decree  -i  the  Circuit  Court,  overruling 
the  motion  of  the  appellant,  must  therefore  be 
reversed,  and  a  mandate  issued,  directing  the 
court  below  to  enter  the  decree  satisfied,  and 
also  to  order  and  direct  the  appellees  to  repay 
to  the  appellant  the  sum  of  $441.02,  with  the 
state  interest  thereon  of  eight  per  cent,  from 
the  time  it  was  received  by  their  solicitor  from 
the  marshal. 

ORDER. 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Mississippi,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  ordered,  adjudged 
and  decreed,  that  the  decree  of  the  Circuit 
Court  overruling  the  motion  of  the  appellant, 
be.  and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  Circuit  Court,  with  in- 
BtructioQs  to  that  court  to  enter  the  decree  ren- 
dered by  that  court  on  the  22d  day  of  May.  A.  D. 
1840.  for  $16,406  61,  with  legal  interest  from 
334*]  said  date,  satisfied,  and  *to  order  and 
direct  the  appellees  to  repay  to  the  appellant 
the  sum  of  $441.02,  with  the  state  interest 
thereon,  of  eight  per  cent,  from  the  time  it  was 
received  by  their  solicitor  from  the  manhal. 

8.  C.  8  How..  208 : 18  How„  82. 
Clted-4  Otto,  lOa,  ffii;  4  Cliffy  615. 


BENJAMIN  D.  HARRIS.  Plaintiff  in  Error, 

V. 

WILLIAM  HARDEMAN.  HENRY  R.  W. 
HILL.  COTESWORTH  P.  SMITH,  and 

HENRY  A.  MOORE. 

Circuit  Court  may  mmmarUyaeta»idejiidgme7U 
rendered  on  default  at  former  term,  vhere  de> 
fendanl  had  no  noliee. 


NoTB.'-n'ften  aerstce  of  nutUx  Vt  appear  and  dt- 
fend  in  nteemiry  to  the  valUHtu  of  a  iuagmenl.  See 
note  to  UoUlDgnrortb  v.  Barbour,  i  Pet..  486. 
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A  statute  of  Mtssdsstppt  directs  that  wliere  the 
defendant  cannot  be  found,  a  writ  of  caftiat  ad  ns- 
mmdendum  shall  be  served,  by  leavfOK  a  cop; 
iheroof  with  the  wife  nf  tbe  defendant,  or  some 
free  white  penon  atwre  the  aye  of  sixteen  Tears, 
then  and  there  ttelnir  one  of  the  ratnlljr  of  toed^ 
fendaat,  and  found  at  bfs  usual  placf  of  abode ;  or 
leaving  a  ooi>y  thereof  at  mme  public  placv,  at  the 
dwelling  house  or  other  known  place  of  re<ildenc« 
nf  rach  defendant,  he  lielng  fmin  home,  and  no  bu<^ 
free  white  person  t>elQg  found  there  willing  to  re- 
ceive the  Kame. 

The  Circuit  Court  of  the  United  States  adopted  a 
rule  that  the  capias  should  t>e  served  pereonallr.  or 
If  Ihe  defendant  be  not  found,  by  lenving  »oopj 
thereof  at  his  or  her  residence,  or  usual  place  of 
abode,  at  least  twenty  days  twfore  the  return  day 
thereof. 

The  marshal  made  the  following  return  to  a  writ 
otcnpiaa:  "Executed  on  the  defendant  Hardcmao, 
byleaving  a  true  copy  at  hia  residence." 

This  service  wan  neitber  in  conformity  with  tbe 
statute  nor  tbe  rule. 

Therefore,  when  the  court  gave  judgment,  by 
default,  sgHinat  Hardeman,  and  an  execution  waa 
Issued,  uiwn  which  a  forthcoming  bond  was  riven, 
and  aiiottier  execution  if«ued,  and  at  a  sufasequent 
day  the  court  quashed  the  proceedings,  and  set 
aside  the  Judgment  by  default,  this  order  vsa 
correct. 

When  the  Judgment  bv  default  was  given,  tbe 
court  was  not  In  a  condition  toexerclxeJurlsdlciloD 
over  the  defendanti  because  there  was  no  regular 
8er>  Ice  of  process,  actual  or  constructive. 

The  cases  upon  this  point,  examined. 

Moreover,  when  the  proceedings  were  quashed, 
they  were  still  fn  fieri,  and  not  terminated:  andaoy 
irregularity  could  be  corrected,  on  motion. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi. 

The  facts  are  staled  In  the  <^iDion  of  the 
court. 

It  was  argued  by  Mr.  Neleon  for  the  plaintiif 
in  error,  and  Mr.  Freeman  for  the  defendant. 

Mr,  Nelson  contended  that  the  judgment 
of  the  court  below  was  erroneous,  and  merred 
to  the  following  authorities: 

To  show  that  the  bond  was  regularly  taken 
under  the  Mississippi  Statute.  (Hutch.  Code, 
010.  art.  6,  sec.  l^i;  Howard  &  Hutch.,  6S3, 
sec.  78.) 

The  ground  of  the  motion  made  by  the  de- 
fendants in  error,  in  the  court  below,  was.  that 
the  original  judgment  was  void  for  want  of 
*Dotice;and  tjiat  being  void,  the  process  r*33i5 
issued  upon  it  and  the  bond  taken  uoaer  that 
process,  were  Duliltles. 

It  may  be  true  that  the  return  of  the  service 
of  notice  was  Insufiicient,  {Smith  v.  Oofien.  8 
Howard,  Miss.,  85;  I'omlimon  v.  Hoyt.  I 
Smedee  &  Mars'h.,  615;  Enkridge  v.  Jonee,  Id., 
505.) 

But  that  was  matter  to  be  considered  and 
passed  upon  by  the  court  rendering  the  judg- 
ment. (Fatheree  v.  Long,  6  Howard.  Miss., 
661 ;  Smiih  v.  Bradley,  6  Smcdes  ft  Manh., 
402.) 

Besides,  the  defendants  were  estopped,  by 
Ihe  execution  of  the  bond,  from  denying  the 
validity  of  tbe  judgment  and  the  execution. 
(Bank  U.  8.  v  PaUon.  5  Howard.  Miss.,  200; 
Mmr  V.  Patten,  8  Smedes  &  Marsh.,  468; 
Keringham  v.  Seantand.  6  Howard,  Miss  .  540; 
Field  V.  Morte,  1  Smedes  &  Marsh..  847:  CVnrn 
V.  Pender,  2  Smedes  &  Marsh..  886;  Pender  v. 
Felton,  2  lb.,  585;  CUme  v.  Thorpe.  8  M.,  64: 
MeCoul  v.  EVet,  8  Id.,  505.) 

The  bond  was  regularly  forfeited.  {Barker 
V  The  Planttre' Bank.  5lIownrd.  Miss.,  568; 
Puekett  V.  Oratea,  6  Smedee  &  Marsh..  884; 
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lalbert  t.  3faton,  9  Id.,  8;  Ihwdv.  Hunt.  10 
Id.,  414.) 

Aod  the  forfeiture  of  the  bund  eztin^iHlied 
the  orieiDal  judgment.  (D<ivu  v.  Dtxon.  t 
Howard.  Miss.,  64;  Weatherdiy  v,  Proby,  2d., 
VS;  WiOierspo&n  v.  Spring,  3  iS.,  60;  Binnj/  v. 
Stantvn,  2  Bmedcs  &  Marsh.,  457.) 

Moreover,  the  return  was  in  conformity  with 
the  rule  of  court.  ' 

To  show  the  validity  of  said  rule,  the  plaintiff 
in  error  relied  upon  the  Act  of  Congress  of  Ihe 
34th  September,  1789.  see,  34.  Laws  U.  S..Voi. 
L.  93;  Act  of  2d  March,  1793.  sec.  7,  Laws 
U.  S..  Vol.  I.,  335;  Act  of  19lh  May,  Laws  U. 
a.  Vol.  IV..  379;  Wayman  v.  Stmthard,  10 
Wheaton.  I ;  Ikera  v.  Ilaughtm,  0  Peters,  880, 
860,  361;  FvUerton  v.  Bank  U.  S.,  1  Peters. 
Sop.  Ct..  612;  WiUiatm  v.  Bank  U.  8.,  3  Id.. 
96;  Amm  v.  Smith.  16  PelerB,  !j08. 

Mr.  Freeman,  for  defeodant  iu  error: 

In  this  case,  a  motion  was  made  iu  Ihe  court 
U-Iow  to  quash  the  forthcomiag  bond  and 
vacate  the  original  judgment.  It  was  sustained 
npon  the  ground  of  the  judgment  being  a 
nullity,  there  having  been  do  service  of  proc- 
ess upcK)  HanlemaD.  and  no  appeurance  en- 
tered for  him. 

It  will  be  conceded,  that  if  there  be  no 
notice,  actual  or  coostructivc.  the  judgment 
is  a  nullity.  (4  Peters,  474;  3  Ycrger,  4S4;  II 
Wendell,  653;  15  Johns^D,  141;  1  Smedes  & 
HanhaU's  Miss.,  861.)  There  was  no  "actual 
service"  of  process  on  Hardeman,  as  is  shown 
by  the  manihars  return.  Did  he  have  con- 
structive notice  1  The  Statute  of  Mississippi 
336*]  "provides,  when  the  defendant  is  not 
found,  that  cooBtructive  service  may  be  made, 
and  points  out  the  mode.  (Howard  &  Hutcti- 
inson'H  Dig..  583.  sec.  27.)  The  Statute  was  uot 
complied  with  in  executing  the  writ  in  this  case. 
It  was  served  by  leaving  a  copy  at  deftrndant's 
RstdeDce.  Aod  is  DOt  evea  dated.  In  cod- 
Biniiog  this  £}tatuie,  the  court  of  last  resort  in 
Mlssibsippi  have  several  times  held  such  service 
to  be  bad.  As,  for  example,  in  the  case  of 
SmilA  V.  Gohea,  8  Howaru  s  Miss.,  35,  it  is 
held  that  a  return  on  a  writ  "executed  by  leav- 
ing a  copjr  at  the  boarding  house  of  the  de- 
fendant, is  insufflcient.  8o,  also,  la  the  case 
of  FaUieree  v.  Long,  5  Howard's  Miss..  66t,  it 
is  held  that  the  return  "executed  by  leaving  a 
copy  at  the  defendants  house,"  is  bad.  And  the 
court  goes  on  to  say,  that  when  the  service  is 
not  pereonal,  the  return  must  shuw  that  the 
requirements  of  the  statute  werecomplied  with. 
A  dimitar  exposition  of  the  statute  was  given  in 
the  cases  of  Tomtinmn  v.  Hi/j/ti  and  &kri^ 
V.  Joaes,  1  cmedes  &  Marshall,  S16  and  595. 

Had  this  motion  been  made  at  tlie  term  next 
fiuca-ediug  that  at  which  the  judgment  was 
rtDdered,  no  one  would  doubt  Hardeman's 
riglit  to  the  relief  sought  by  it.  Does  the  giving 
aad  forfeiture  of  the  forthcoming  bond,  auu 
the  lapse  of  time,  bar  his  right? 

It  is  believed  that  if  the  giving  and  forfeiture 
of  the  forthcoming  bond  does  not  bar,  the 
mere  lapse  of  time  caunot.  For  there  is  no 
time  limited  by  tlie  statute  within  wliiclisucha 
moiion  may  be  made.  That  the  giving  and 
forffiture  of  the  forllicomiug  bond  interpose  no 
oljBtacie  to  the  motion,  is  clear.  •  Is  is  true,  the 
omrl  of  last  resort  in  Misiiissippi  has  frequently 
decided  tliat  a  motion  to  quash  a  forthcoming 
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bond  must  be  made  at  the  term  to  which  it  Is 

retumahle.  (6  Howard's  MibS.,  540;  1  Smedes 
&  Marshall.  347:  Id.,  386.)  Yet  the  same  court 
has  held  that  when  the  judgment  is  absolutely 
void  for  want  of  jurisdiction  in  the  court  ren- 
dering it.  either  of  the  subject  matter  or  over 
the  parties,  the  forthcoming  bond  is  absolutely 
void  also,  and  subject  to  be  quashed,  on  moiion, 
at  any  time,  either  at,  or  subseguent  to  the  return 
term.  (Buckingham  v.  Bailey,  4  Smedes  &  , 
Marshall,  638.) 

A  stronger  reason  may  be  added  in  this 
court.  Here  the  forthcoming  bond  is  treated 
and  considered  as  part  of  the  process  of  the 
court.  (16  Peters.  313,  813.)  In  this  case, 
that  process  is  founded  upcm  a  judgment  con- 
fessedly void.  The  court  can  always  control 
its  own  process;  and  will  never  permit  void 
writs  to  be  issued  and  executed,  when  brought 
to  its  attention.  And  it  can  make  no  difference 
whether  the  effort  to  resist  *the  issuance  [*337 
and  execution  of  such  process  is  made  wiiliin 
one,  or  after  a  lapse  of  ten  years,  from  the  date 
of  the  void  judgment. 

A  rule  of  court,  adopted  by  the  District 
Judge  {.Jud^  Adams),  Is  relied  on  to  show  that 
the  execuiton  of  the  process  upon  Hardeman 
was  sufficient.    Upon  this.  I  remark : 

1.  That  even  if  the  rule  be  valid,  the  service 
is  not  good,  for  it  has  no  date;  and  it  does  uot 
appear,  therefore,  that  it  was  executed  "fifteen 
days"  before  court,  so  as  to  give  jurisdiction  of 
the  person. 

3.  The  District  Judge  has  no  power  to  adopt 
sucbarule.  (16Pelers,814.)  The  decision  of  the 
Circuit  Court  should  therefore  be  affirmed. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court : 

The  defendants  in  error  moved  the  Circuit 
Court  to  quash  a  forthcoming  bond,  executed 
by  the  defendants  to  the  plamiiff ;  and  to  set 
aside  the  judgment  on  which  the  bond  was 
founded,  upon  the  grounds  that  the  forth- 
coming bond  was  taken  in  execution  of  a  judg- 
ment entered  against  the  defendant  Hardemuo, 
as  by  default,  when  in  truth  there  had  been  no 
service  of  original  or  mesne  process  upon  him 
to  warrant  such  a  judgment.  The  facts  and 
proceedings  in  this  ca^e,  as  disclosed  by  the 
record,  are  as  follows:  The  plaintiff  in  error, 
in  March,  1839,  instituted  in  the  Circuit  Court 
an  action  on  a  promissory  note  against  the  de- 
fendant and  three  others;  and  upon  the  writ 
sued  out  in  that  actioL.  the  marshal,  on  the 
9th  of  April,  made  a  retuix  in  these  words: 
"Bxecnted  on  the  defendant  Ha*^eman.  by 
leaving  a  true  copy  at  bis  residenct.'  Upon 
this  return  of  the  officer,  at  the  next  succeediig 
or  return  term  of  the  court,  iu  May,  lt}i>9,  a 
judgment  by  default  for  wai^t  of  appearance 
was  taken  against  the  defendant  Hardeman  for 
the  amount  of  the  note,  with  interest  and  costs. 
Amongst  other  proceedings  upon  this  judgment, 
a  writ  of  fi^H  Jfaeiat  was  sued  out  in  narch, 
1840,  was  levied  on  sundry  slaves,  the  property 
of  Hardeman,  and  the  forthcoming  bond  in 
questioD  executed  by  him  on  the  20th  of  April, 
1840.  In  pursuance  of  this  forthcoming  bond 
another  fieri  faeias  was  Hued  out  on  the 
lUh  of  June,  184U,  and  upon  this  last  writ 
was  indorsed,  on  the  8lh  of  October,  1840,  a 
cemUsxectttio  by  the  plaintiff's  attorney. 
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•  By  the  Statute  of  Mis8iasipt>i  regulating  pro- 
ceeding;; in  couru  of  law.  the  following  modiw 
for  the  service  of  process  in  certaiu  cases,  are 
prescribed:  "All  writs  of  teire  fadat  and 
eapia»  ad  respondendum,  where  no  b^l  is  re- 
quired.  may  be  served  in  the  following  manner: 
Where  the  defendant  cannot  be  found,  (t  shall 
he  deemed  sufficient  service  of  such  writ  for 
338*]  the  sheriff  or  *olher  officer  to  whom  the 
same  is  directed,  to  leave  a  copy  thereof  with 
the  wife  of  the  defendant  or  some  free  white 
person  above  the  age  of  sixteen  years,  then  and 
there  be\ng  of  the  family  of  the  defendant, 
and  found  at  his  usunl  place  of  abode;  or  to 
leave  a  copy  thereof  at  some  public  place  at  the 
dwellmK  house,  or  other  known  place  of  resi- 
dence o?  such  defendant,  he  being  from  home, 
and  no  Huch  free  white  person  being  found 
there  willing  to  receive  the  same. 

On  the  18tb  of  June.  1838.  the  District 
Judge  for  the  Boutheiii  District  of  Mississippi, 
in  the  al»cnce  of  the  circiut  or  presiding 
Judge,  caused  to  be  entered  on  the  minutes  of 
the  Circiiit  Court,  as  a  rule  of  proceeding  in 
that  court,  an  order  in  the  following  words, 
viz.:  "The  capias  ad  ratpondendum  shall  be 
served  by  arresting  Ihe  defendant,  unless  bail  be 
waived:  or  where  bail  be  waived,  or  a  summons 
shall  issue,  the  same  shall  be  served  personally, 
or  if  the  defendant  be  not  found,  by  leaving  a 
copytherof  at  his  or  her  residence,  or  usual 
pluee  of  abode,  at  lenat  twenty  days  before  the 
return  day  thereof ,  to  entitle  the  plnintill  to  a 
trial  or  judgment  by  default  at  the  rL-turn  term." 

The  action  in  this  case  was  commenced  by 
a  eummous,  and  the  marshal's  return  of  the 
service  of  lliat  process,  and  the  judgment  there- 
upon by  default  at  the  return  term,  and  the 
subsequent  proceedings  upon  that  judgment, 
were  as  have  been  already  stated. 

Upon  the  application  of  the  defendant  Har- 
deman, at  the  May  Term  of  the  Circuit  Court, 
in  the  year  1850,  until  which  time  the  proceed- 
ing in  this  case  had  been  stayed,  the  court 
quashed  the  forthcoming  bond  &aA  fieri  facias 
sued  out  thereon,  and  set  at-ide  the  Judgment 
purporting  to  be  a  judgment  by  default  against 
the  defendant,  as  being  unwarranted  upon  the 
face  of  the  proceedings,  and  therefore  void. 

In  reviewing  Ihe  decision  of  the  Circuit 
Court,  it  should  be  borne  in  mind,  as  a  rule  to 
guide  and  control  our  examination,  tliat  the 
Judgment  impugned  before  that  court  was  a 
judgment  by  default,  and  that  in  all  judgments 
bydefault.  wliatevermsyaffectiheir  competen- 
cy or  regularity,  every  proceeding  indeed,  from 
tlie  writ  and  indorsements  ibereon,  down  to  the 
judgment  itself,  inclub-ivc,  is  pan  of  the  record, 
and  is  open  to  examination.  That  such  CAses 
differ  essentially,  iu  this  respect,  from  those  in 
which  there  is  aa  appearance  and  a  eonteatatio 
lilis,  in  which  the  parlies  have  elected  the 
grounds  on  which  ihey  choose  to  place  the 
controversy,  expressly  or  impliedly  waiving  all 
others.  In  suj)poi't  of  the  rule  Just  slated, 
many  authorities  might  be  adduced;  we  cite 
fur  il  the  cases  of  A'tuUnbusfi  v.  Laiut,  4  Ran.. 
418,  and  of  Waiawright  v.  Uarper,  8  Leigh, 
370. 

Within  the  scope  of  this  rule,  two  Inquiries 
33i>*j  present  themselves  *in  coaueclion  with 
the  deci^on  of  the  Circuit  Court.  The  drst  is 
this:  whetlier  the  court  in  which  the  judgment 
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by  default  was  taken,  ever  had  Juriwliclion  as 
to  the  defendant,  so  as  to  warrant  the  Juilgment 
entered  a^nst  him  by  default.  And  the  sec- 
ond inquiry  la,  whetlwr,  upon  the  bypotbcus 
that  the  court  bad  not  jurisdiction  of  the  person 
of  the  defendant,  and  that  the  judgment  against 
bim  was  not  binding,  it  was  compftent  for  the 
Circuit  Court,  in  Ihe  mode  adopted  by  it,  to 
set  aside  the  judgment,  and  to  quash  the  pro- 
ceedings consequent  thereupon. 

In  reference  to  the  first  inquinr,  it  would 
seem  to  be  a  legal  truism,  too  palpable  to  be 
elucidated  by  argument,  that  no  person  can  be 
bound  by  a  judgment,  or  any  proceeding  con- 
ducive thereto,  to  which  he  uever  was  party  or 
privy;  that  no  person  can  be  in  defaidt  with 
respect  to  that  which  it  never  was  incumbent 
upon  him  to  fulHU.    The  court  entering  sucb 
judgment  by  default  could  have  no  such  juris- 
diction over  the  person  as  to  render  such  person- 
al judgment,  unless,  by  summons,  or  other  proc- 
ess, the  person  was  l^ally  before  it.  A  court 
may  be  authorized  to  exert  its  powers  in  refer- 
ence either  to  persons  or  things — may  have 
jurisdiction  either  in  personam  or  in  rem,  and 
the  existence  of  that  jurisdiction,  as  well  as  the 
modes  of  its  exercise,  may  vnry  materially  in 
reference  to  the  subject  matter  to  which  it  at- 
tschi's.   Kay,  they  may  be  wholly  inconsistent; 
or  at  any  rate,  so  much  so,  as  not  to  be  blended 
or  confounded.    This  distinction  has  been 
recognized  in  a  variety  of  decisions,  in  which 
il  has  been  settled,  that  a  judgment  de]>endiDg 
upon  proceedings  in  pemonam  can  have  no 
force  as  to  one  on  whom  there  has  been  no  serv- 
ice of  process,  actual  or  constructive ;  who  has 
had  no  day  in  court,  and  no  notice  of  any  pro- 
ceeding i^ibst  him.    That  with  respect  to 
such  a  person,  such  a  Judgment  is  absolutely 
void;  he  is  no  party  to  it,  and  can  no  more  be 
regaixied  as  a  party  than  can  any  and  every 
other  member  of  the  community.    As  amply 
sustaining  these  conclusions  of  law,  as  well  as 
of  reason  and  common  sense,  we  refer  to  the 
following  decisions'.    In  Stn^ten  v.  Mtek,  15 
Johns.,  141,  Thommon,  Chief  Jvstiee,  says: 
"  To  give  any  binding  effect  to  a  Judgment,  it 
is  essential  that  the  court  should  have  jurisdic- 
tion of  the  person  and  the  subject  matter;  and 
the  want  of  jurisdiction  is  a  matter  that  may 
always  be  set  up  against  a  judgment  when 
soughir  to  be  enforced,  or  where  any  benefit  is 
claimed  under  it.   Tbe  want  of  jurisdiction 
makes  tt  utterly  void  and  unavailable  for  any 
purpose.    The  coses  in  the  English  courts,  and 
in  those  of  our  sister  Stales,  are  very  strong  to 
show  that  Judicial  proceedings  against  a  person 
not  served  with  process  to  appear,  and  not  l>eiDj[ 
within  tbe  jurisdiction  of  the  court,  and  not 
appearing  in  *ijerson  or  by  alt4)rney,  are  [**W10 
null  and  void.  In  Buchanan  v.  Sucker,  9  Eaxt. 
19i  the  Court  of  King's  Bench  declared  that 
the  law  would  not  raise  an  asfumpi^i  upou  a 
judgment  obtained  in  the  Island  of  Tobago  by 
default,  when  it  appeared  upon  the  fa<«  of  ibe 
proceedings  that  tbe  defendant  was  not  in  tlie 
island  when  the  suit  was  commenced,  and  Itiat 
he  had  been  summoned  by  nailing  a  copy  of 
the  declaration  on  the  court  house  door.  Tbe 
court  said  it  w^ould  have  made  no  dilTerence  in 
the  case  if  the  proceedings  had  been  admitted 
to  be  valid  in  the  Island  of  Tobago.   In  ti)0 
Supreme  Cotut  of  Hawachusetts,  Chiff  Jattite 
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Parsons,  in  BiueU  v.  Briggg.  9  Mass. ,  464.  lays 
dowD  the  principle  very  clearly  and  disliuclly. 
that  before  the  adoption  of  (he  ConBtilution  of 
the  United  States,  and  in  reference  to  foreign 
judgmenis,  it  was  competent  to  Bhow  that  tue 
court  bad  oo  jurisdiction  of  the  cause;  and  if 
to,  the  Judgment,  if  set  up  as  a  justifit^aiion 
fur  any  act,  would  be  rejected  without  inquiring 
into  its  merits.  After  citing  a  number  of  cases, 
the  learned  judge  proceeds  to  say:  "  We  have 
refused  to  sustain  an  action  here  upon  a  judg- 
ment in  another  state,  where  the  suit  was  com- 
menced by  attachment,  and  no  personal  stim- 
mons  or  actual  notice  ^ven  lo  the  defendant, 
he  not  being  at  the  time  of  the  attachment, 
wirhin  the  state.  In  such  cases,  we  have  con- 
sidered the  proceedings  as  tn  rem,  and  only 
binding  the  goods  attached,  and  the  judgnient 
having  nA  force  in  perwnam.  This  principle 
-is  not  conudered  as  growing  out  of  anything 
peculiar  to  proceedings  by  attachment,  but  is 
founded  on  more  enlarged  and  general  princi- 
ples." It  is  said  by  the  court,  "  that  to  bind  a 
defendant  personally  by  a  judgment,  when  he 
was  never  personally  summoned,  nor  had  notice 
of  the  proceedings,  would  be  contrary  to  the 
first  principles  of  justice."  [ 
It  is  woithy  of  notice,  in  this  place,  tiiat  the 
cases  from  It  East,  and  9  Massachusetts,  cited 
by  Chitf  JvMiee  Thompson,  were  not  instances 
in  which  the  validity  of  those  judgments  was 
examined  upon  appeal  or  writ  of  error,  but 
were  instances  in  which  that  validity  was  in- 
quhed  lotn  collaterally,  before  other  iribunais 
m  which  they  were  adduced  as  evidence  to  sus- 
tain other  huues  there  pending 

In  the  case  of  Starbtiek  t.  Murray.  5  Wen- 
dell. 156,  the  Supreme  Court  of  New  York  say: 
.  "  The  courts  of  Connecticut,  Pennsylvania, 
New  Hampshire,  New  Jersey,  and  Kentucky, 
luve  aUo  decided,  that  the  jurisdiction  of  the 
court  rendering  a  judgment,  may  be  Inquired 
into,  when  a  suit  is  brought  in  the  courts  of 
another  state,  on  tliat  judgment;"  and  after 
dting  the  coses  of  Thurberv.  Btackbumt.  1 N. 
H..  246;  Benton  v.  Beng<a,  10  Sergeant  &  Rawlc, 
240;  AldrechY.  Htnney,  4  Conn.,  380;  Curti» 
341*]  V.  Oibbs.  1  Pa..  405.  *lhey  say:  "This 
doctrine  does  not  depend  merely  upon  ad- 
judged cases;  it  hns  a  better  foundation;  it 
rests  upon  a  principle  of  natural  justice.  No 
•  man  is  to  t>e  condemned  without  the  opportu- 
nity of  making  a  defense,  or  to  have  bis  prop- 
erly taken  from  him  by  a  judicial  sentence, 
witliout  the  privilege  of  showing,  if  he  can, 
the  claim  against  liira  to  be  unfounded."  The 
court  then  proceed  to  say:  "But  it  is  con- 
tended, that  if  other  matter  may  be  pleaded 
by  the  defendant,  he  is  estopped  from  asserting 
anything  against  the  allegation  contained  in  the 
record,  ft  imports  perfect  verily,  it  h(  said, 
and  the  parties  to  it  cannot  be  heard  to  impeach 
it.  It  appears  to  mc  that  this  proposition  as- 
sumes the  very  fact  to  be  established,  which  is 
tbeonly  question  in  issue.  For  what  purpose 
does  the  defendant  question  the  jurisdiction  of 
the  court?  Solely  to  show  that  ite  proceedings 
and  judgment  are  void,  and  tberefura  the  6Up 
posed  record  is.  in  truth,  no  record.  If  the  de- 
fendant bad  not  proper  notice  of,  and  did  not 
appear  to,  the  original  action,  all  the  State 
Ctnirts,  witti  one  exception,  agree  in  opinion 
Uiat  the  paper  introduced  as  to  him  ia  no  rec- 
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ord.  but  if  he  cannot  show,  even  agninRi  t,lie 
pretended  record,  that  fact,  on  the  allcgi'd 
ground  of  the  uncontrollable  verily  of  tlie  rec- 
ord, he  is  deprived  of  his  defense,  bv  a  process 
of  reasooingihat,  to  my  mind,  is  little  I«nthan 
sophistry.  Tlie  plaintiffs,  in  effect,  declare  to 
the  defendant — the  paper  declared  on  U  a  record, 
because  it  says  you  appeared;  and  you  ap- 
peared, because  the  paper  Is  a  record.  This  is 
reasoning  in  a  circle.  The  appearance  makes 
the  reconl  uncoutrollable  verity,  and  the  record 
makes  the  appearance  an  unimpeachable  fact. 
UntcsB  a  court  has  jurisdiction,  it  can  never 
make  a  record  which  imporis  uncontrollable 
verity  to  the  party  over  whom  it  has  usurped 
jurisdiction,  and  he  ought  not,  therefore,  to  be 
estopped  from  proving  any  fact  which  goes  to 
establish  the  truth  of  a  plea  alleging  the  want 
of  jurisdiction." 

By  the  same  coart,  tliia  doctrine  i?  affirmed, 
in  Ihe  case  of  Ilolbrook  t.  Murray,  5  Wendell. 
161.  In  the  case  of  Denning  v.  Cortrin  A 
Rohertf.  11  Wendell,  648,  it  was  ruled,  "That 
H  judgment  in  partition,  under  the  statute, 
wliere  part  of  the  premises  belonged  to  owners 
unknown,  was  not  V&Wd,  unless  itappear,  upon 
I  ihe  face  of  the  record,  that  the  affidavit  re- 
quired by  the  statute,  (hat  the  petitioner,  or 
plaintiff  in  partition,  is  ignorant  of  the  namca, 
rights  or  titles  of  such  owners,  was  duly  i>ro- 
senled  to  the  court,  and  that  the  notice,  also, 
required  in  such  ctises,  was  duly  published." 
And  Chief  Jasticf  Savage,  in  delivering  the 
opinion  of  the  court,  faid:  "On  the  part  of 
the  plaintitT,  it  is  contended  that  the  Judgment 
in  partition  Is  void,  for  want  of  jurisdiction  in 
the  court,  the  requirements  of  the  statute  not 
having  been  complied  with :  and  on  the  pari  of 
the  'defendants,  it  is  iusisted  that  it  is  [*342 
conclusive  until  reversed  or  set  aside,  that  it 
cannot  be  attacked  collaterally,  and  that  the 
defendants,  being  bonajide  purchasers,  are  en- 
titled to  protection.  That  a  judgment  is  con- 
clusive upon  parties  and  privies,  is  a  proposi- 
tion not  to  be  denied ;  but  if  a  court  has  acted 
without  jurisdiction,  the  proceeding  Is  void, 
and  if  this  appear  on  tlie  face  of  the  record, 
the  whoie  is  a  nullity."  After  quoting  the 
opinion  of  Chief  Jugttee  Thompson,  in  Borden 
V.  FiteJt.  15  Johnson,  121.  Chirf  Jvatiee  Savage 
goes  on  to  say:  "  With  respect  to  the  pro- 
ceedings in  partition,  now  tlie  subject  of  con- 
sideration, tncre  can  be  no  doubt  that  the 
court,  in  which  the  judgment  was  rendered, 
had  jurisdiction  of  the  subject  of  partition: 
:  but,  to  authorize  a  judgment  of  partition,  the 
parties  must  be  before  the  court,  or  it  must 
he  showu  to  the  court  that  some  of  tiieui  are 
:  unknown ;  and  this  must  appear  by  Ihe  record. 
I  where  the  proceeding  is  against  owners  un- 
known; it  ia  a  proceeding  in  rem.  and  ootbiog 
I  is  to  be  taken  by  intendment.  There  is  avow- 
'  edty  nothing  tike  personal  notice  to  the  par- 
I  ties  interestwl  as  defendants;  they  are  not  even 
I  named;  and  the  right  of  the  plaintiff  deiJenda 

■  entirely  upon  the  fact,  to  be  proved  by  alti- 
1  davit,  that  the  owners  are  unknown."  The 

Chief  Justice,  after  showing  the  insufficiency, 
by  proof  of  the  aftldavit,  accordingto  the  req- 
;  uisiiion  of  the  statute,  says:     "The  record 
)  then  states.lhat  at  a  sul>sequent  day  the  plaint- 
1  iffs  appear,  by  their  attorney,  and  the  puriies 

■  unknown  being  solemnly  demanded,  come  not, 
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hul  mnkc  default.  The  statute  gives  the  court 
no  jurisdicliou  to  luke  my  steps  agtuost  uo- 
knowD  owntrs,  uolil  Dolice  has  been  publish- 
ed according  to  tlie  statute.  Should  not  ihe 
record,  Iherufore,  show  that  it  had  been  made 
to  appear  to  thu  court,  by  affidavit,  that  the 
owners  were  unknown  to  the  plaintiffs,  and 
Uiat  such  notice  as  the  statute  requires  had 
actually  been  given?  Suppose  a  judfnnent 
record  is  produced,  in  which  the  plaintiff  de- 
clares upon  a  promissory  note,  and  the  record 
does  not  show  that  the  defentlant  is  in  custody, 
or  has  been  served  with  process,  and  yet  the 
court  render  judgment  by  default,  would  not 
such  a  record  be  an  absolte  nullity?"  In  the 
case  of  Wilaon  et  al.  v.  Th«  Bank  of  Mount 
Pletuant,  reported  in  the  6th  of  Leigh,  Tuck- 
er, President  of  the  court,  thus  announces  the 
law:  "This  is  an  action  upon  a  judgment  of 
the  State  of  Ohio,  which,  it  is  contended,  is 
coDclusive  in  the  courts  of  Virginia,  upon  the 
principles  of  the  Constitution  of  the  United 
Btates.  Ii  Is  unnecessary,  in  this  case,  to  go 
into  the  question  of  the  construction  of  that 
clause  of  the  federal  compact  which  relates  to 
the  effect  of  judicial  proceedings  of  the  several 
States  in  other  states,  for  it  seems  to  be  agreed, 
on  all  bunds,  that  the  doctrine  of  the  conclu- 
siveness of  the  judgments  of  the  several 
343*]  ^States,  is  to  be  taken  with  the  qualifica- 
tion, that,  where  the  court  has  no  juriudiction 
over  the  subject  matter  or  the  person,  or  where 
the  defendant  bos  no  notice  of  this  suit,  or 
was  never  served  with  process,  and  never  ap- 
peared to  the  action,  the  judgment  will  be  es- 
teemed of  no  validity."  Vviih  this  doctrine 
entirely  agrees  another  doctrine  of  the  Su- 
preme Court  of  Virginia,  in  the  case  of  Wynn 
V.  Wyai'a  Adm'r,  li  Leigh,  584,  in  which  last 
case  the  court  say,  *'That  the  appearance  of 
the  defendant,  in  term,  and  bis  motion  to 
quash  the  attachment  irregularly  issued,  and 
to  set  aside  the  proceedings  at  the  rules,  founded 
upon  it.  was  not  an  appearance  to  the  action, 
dispensing  with  further  and  proper  process; 
that  the  award  of  the  aliag  sumcftons  was  prop- 
er and  necessary ;  and  that  the  proceedings  on 
that  subsequent  process  cannot  be  sustained, 
since,  confessedly,  it  was  not  dul;^  served." 
Buttbc  decision  which  should  be  decisive  upon 
the  question  now  before  us,  is  a  decision  *A 
this  court,  in  thecase  of  lloUingiworihv.  Bar- 
bour et  al.,  in  the  4lh  of  Peters,  p.  466.  That 
was  a  case  exbibiling  (he  following  features: 
A  title  bad  been  made  to  land,  by  deed  ftom  a 
Commiesioner.  acting  under  a  decree  in  chan- 
cery, in  the  State  Court  in  Kentucliy.  in  which 
the  "unknown  heirs"  of  a  person  from  whom 
title  was  deduced,  were  made  defendants'  and 
the  decree,  as  against  those  heirs,  was  taken  by 
default,  after  order  of  publication.  The  gran- 
tee of  the  Commissioner  tiled  bift  bill,  to  obtain 
pMsession  of  tlic  lands,  against  various  persons 
who  had  token  possessioa  thereof.  The  Cir- 
cuit Court  of  the  United  Sutes  dismissed  the 
bill,  upon  the  grounds  that,  at  the  date  of  the 
proceedings,  in  tbe  State  Court  (under  which 
the  conveyance  of  the  Commissioner  purported 
to  have  been  made),  there  was  uo  law  of 
the  Slate  autborizing  those  proceedings 
against  llie  unknown  heirs  of  the  original 
owuer  of  Ihe  land,  and  the  decree  taken  upon 
those  proceedings,  by  default  against  them, 
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and  as  th^  never  had  personal  notice  of  the 
suit,  the  decree  by  default  and  the  title  made 
by  the  Commissioner,  were  null,  as  respected 
either  those  heirs  or  tbe  persons  in  possession 
of  the  lands.  The  very  lucid  argument  of 
Mr.  Justice  Trimble,  in  the  Circuit  Court, 
which  was  adopted  literally  and  t'lt  txiento  by 
this  court,  is  too  long  for  insertion  here,  but 
one  or  two  of  the  conclusions  reached  by  him. 
and  affirmed  by  this  court,  in  the  words  of  that 
Judge,  may  be  noticed.  "  The  principle." 
said  that  Judge,  and  said  this  court  in  con- 
flrmntion,  "  is  too  well  settled,  and  too  plain 
to  be  controverted,  that  a  judgment  or  decree, 
pronounced  by  a  competent  tribunal,  against  a 
party  having  actual,  or  conatmctive  notice,  of 
the  pending  of  the  suit,  te  to  be  regarded  by 
every  other  co-ordinate  tribunal;  and  that,  if 
the  judgment  or  decree  be  erroneous,  the 
•error  can  be  corrected  only  by  a  su-  [*344 
preme  appellate  tiibunal.  The  leading  dis- 
tinction is  between  judgments  and  decrees 
merely  void,  and  sucn  aa  are  voidable  only. 
The  former  are  binding  nowhere,  the  latter 
everywhere,  until  reversed  by  a  superior  au- 
thority. The  suit  and  decree  are  against 
(he  unknown  heirs  of  John  Abel  Hamblin. 
Instead  of  personal  service  of  process  upon 
the  defendantH  in  tbe  suit,  an  order  of  publica- 
tion was  made  against  them;  aud  upon  a  cer- 
tificate of  the  publication  of  this  order,  for 
eight  weeks,  In  an  unauthorized  newspaper, 
being  produced  and  filed  In  the  cause,  the  bdl 
was  taken  pro  eonfeuo,  and  at  the  next  suc- 
ceeding term,  the  final  decree  was  entered, 
directing  the  conveyance  of  the  land  to  the 
complainant.  Again,  that  Judge  and  this 
court  speaking  through  him,  say:  "It  would 
seem  that  the  court  acted  without  authoritv. 
and  that  the  decree  is  void,  for  want  of  juru-  * 
diction  in  the  court.  But  if  not  void  as  being 
coram  non  judiee.  it  is  void  and  wholly  inef- 
fectual to  bind  or  prejudice  the  rights  of  Ham- 
lin's heirs,  against  whom  the  decree  was  ren- 
dered, because  they  bad  no  notice,  either  actual 
or  constructive.  The  principle  of  the  rule, 
that  decrees  and  judgmenu  bmd  only  parties 
and  privies,  applies  to  the  caae;  for,  though 
the  unknown  ndrs  of  Hamlin  are  affected  to 
be  made  parlies  in  the  bill,  there  was  no.serv- 
ice  of  process,  nor  any  equivalent,  to  brinz 
them  i>efore  the  court,  so  as  to  make  them,  in 
the  eye  of  the  law  and  justice, parlies  to  the  suit, " 
Here,  again,  it  should  be  borne  in  mind  that 
this  is  not  an  instance  of  reversal  by  an  appel- 
late tribunal,  for  error  or  irregularity  iu  an  in- 
ferior court;  but  a  lest,  collaterally  applied 
by  an  independent  authority,  to  the  character 
of  proceedings,  as  void  or  voidable  in  tbetr 
nature. 

At  this  point  it  is  proper  to  advert  to  the  char- 
acter and  effect  of  the  process  in  the  suit  of 
Harria  v.  Hardeman,  as  constituting  service 
upon  the  defendants  In  that  suit,  uui  tberelV 
investing  the  court  with  jurisdiction  over  their 
rights.  If  the  rule  prescribed  by  the  Statute 
of  Mississippi,  already  referred  to.  is  to  gnv- 
ern  in  this  case,  it  is  presumed  that  a  doubt 
will,  or  can  hardly  be  raised  as  to  the  insuffi- 
ciency of  the  service,  as  there  are  not  less  than 
three  instances  in  which  the  requisites  of  the 
statute  have  not  been  complied  with.  In  tbe 
first  place,  It  is  not  shown,  hy  the  return,  that 
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tin*  iJefondtint  could  nnt  be  foiiuil,  whinh 
should  have  been  shown,  in  order  to  justify 
tlie  «^ubi>titutioQof  aoy  other  in  lieu  nf  personal 
service.  Second,  it  is  not  shown  that  a  copy 
of  Ihi;  process  was  left,  either  with  the  wife  of 
the  defendant,  or  with  some  other  free  whire 
person  above  the  age  of  sixleen  ydars.  being 
one  of  the  family  of  the  defendant.  Third, 
it  is  not  slated  or  proved  that  a  copv  was  left  at 
»nme  public  place  of  the  dwelling  houteof  the 
345^]  defondant.  *lie  being  from  home,  and 
no  free  white  person,  asabove  described,  Ijeing 
found  there,  willing  to  receive  the  proceias. 
But  it  has  been  contended,  that  by  a  rule 
adopu-d  by  the  Judge  of  the  District  Court,  a 
mixle  for  Ihe  service  of  process  has  been  pre- 
»i;ril>ed,  differing  from  that  ordained  by  the 
Statute  of  Miseiissippi.  and  dinpeasing  with 
several  of  the  requisites  insisted  on  by  the 
statute,  and  that  the  service  in  the  suit  tn  the 
Circuit  Court  was  in  cf^fnrmity  with  the  rule 
of  ihe  District  Judge.  Forbearinir.  for  the 
present,  any  inquiry  m  to  the  validity  of  the 
rule  mailc  by  the  District  Judge,  under  the  de- 
cision of  this  court,  in  the  ca*ie  of  Amin  v. 
Smith,  16  Peters,  303.  wc  proceed  to  compare 
the  proof  of  service  as  apparent  upon  the  re- 
turn of  the  mar-ihal,  with  the  requirements  of  j 
the  rule  in  questioo.  This  rule  has  been  al-  { 
ready  r(uotea.  The  return  of  the  marshal  has ; 
also  been  given  totidem  verbu.  It  will  be  seen  { 
that  the  reason  assigned  in  the  rule,  as  forming  ! 
the  justification  for  dispensing  with  persooal ! 
service,  is  not  stated  in  the  return  of  the  offi- 
cer, and  there  is  an  entire  omission  to  give  the  { 
date  or  time  preceding  the  term  of  the  court 
to  which  the  process  was  returnable,  so  as  to 
show  that  the  plaintiff  was  authorized  to  take 
a  judgment  by  default,  in  virtue  of  a  legal  con- 
stntctive  notice,  and  a  ftUturc  of  appearance. 
Whether,  therefore,  the  Statute  of  Mississippi, 
or  Ihe  rule  made  by  the  District  Judge,  be  re- 
garded as  ojicrative,  there  wa^,  in  the  suit  in 
the  Circuit  Court,  neither  notice  by  personal 
Hcrvice  of  process,  nor  notice  by  legal  construc- 
tion. The  judgment  by  deratilt,  therefore, 
must  be  regarded  as  obnoxious  to  every  im- 
peachment of  its  efncaey  which  can  How* from 
Its  having  been  entered  against  one  wlio  was 
never  a  party  in  court,  with  respect  to  the  pro- 
ceedings upon  which  that  judgment  was  taken. 
But  there  is  another  view  of  the  questions 
rtised  in  this  cause,  which  is  equally,  or  even 
more  conclusive  in  favor  of  the  decision  now 
under  review.  At  the  time  of  the  motion  to 
the  Circuit  Court  to  quash  the  forthcoming 
bond  and  set  aside  the  judgment  by  defduh, 
that  judgment  was  still  UDsalisfled.  and  was  in 
the  progress  of  execution,  and  the  forthcoming 
bond,  flled  in  the  clerk's  office,  according  to 
the  laws  of  the  State,  was  properly  a  part  of 
tbeprocess  of  execution.  Utix  fieri  facias  being 
sued  out  therela  from  the  omce  without  any 
order  of  the  court.  The  proceedings  then, 
still  being  as  it  were  in  jieri,  and  not  termi- 
nated, it  was  competent  for  the  court  to  rectify 
anyirregularitv  which  might  have  occurred  in 
the  progress  of  the  cause,  and  lo  do  this  either 
by  writ  of  error  coram  vobia  or  by  audita  que- 
raia  it  Ihe  party  choose  to  resort  to  the  latter 
mode.  If  this  pc»itlon  be  maintaiDable,  then, 
there  would  seem  to  be  an  enllre  removal  of 
all  exception  to  the  judgment  of  the  Circuit 
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Court,  *as  it  is  believed  to  be  the  settled  [*.140 
modern  practice,  that  in  all  instanc&s  in  which 
irregularities  could  formerly  be  corrected  upon 
a  writ  of  error  coram  rofnn  or  audita  guerela. 
Ihe  same  nbjccts  may  be  effected  by  motion  to 
the  court,  as  a  mode  more  simple,  more  ex- 
peditious, and  less  fruitful  of  difficulty  and 
expense.  In  this  case  the  cause  was  still  under 
the  control  and  correction  of  the  court,  for  the 
enforcement  of  its  judgment  and  the  super- 
vision of  its  own  process,  and  in  the  exercise 
of  this  function,  it  was  competent  for  it  to 
look  back  upon  the  entire  progre.s8  of  the  case, 
up  to  the  writ  and  indorsements  ihereou,  under 
the  rule  already  stated,  as  applicable  to  judg- 
ments by  default,  and  to  correct  any  irreirulari- 
ties  which  might  be  detected.  In  the  present 
case  there  is  less  show  of  objection  to  such  ac- 
tion, on  the  part  of  the  court,  as  it  affects  the 
rights  of  no  third  parties,  but  is  limitc<l  in  its 
consequences  to  the  parties  to  the  suit  only. 

We  order  the  Judgment  of  the  Circuit  ikmrt 
to  be  affirmed. 

Memra.  JvMticet  MeXtaan.  Wayne,  and 
Orlert  dissented. 

ORDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Miss|s»iippi.  and  was  argued  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudired  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court,  on  the  mnllon  to 
quash  the  forthcoming  bond  and  to  set  aside 
the  original  judgment  an  set  forth  in  the  record 
of  this  cause,  be,  and  the  same  is  hereby  af- 
lirraed.  with  costs. 

Clted-lTHow.,fi(m:e4Hnw.,  aOS;  18  Wall.,  4iM: 
30  Wall..?:  lotto.  610:  6  Otto. 733;  4  Hughes.  TO; 
I  PItppln.  8U ;  1  Abb.,  b.  8.,  S08,  m ;  2  Atib.,  U.  S.. 
Mg;  1  Sawy..a3i:  1  Curt..  481;  17  niatnhf..  242;  18 
Bank.  Beg:.,  IW ;  16  Bank.  Beif.,  3U ;  17  Bank.  Kev., 
2711. 


NATHANIEL  HOYT  and  JAMES  BLAND- 

IN.  Administratore,  &c.,  and  the  said 
JAME3  BLANDIX.  WILLIAM  M.  HUD- 
SON, AND  JOSEPHINE.  HIS  Wife.  Heirs 
of  Antoinb  Blandin,  Deceased,  ahd 
ELISHA  U.  PEASE.  AppOUmU, 
e. 

OEORaE  S.  HAMMEKIN,  and  ADELAIDE 
MATILDA.  HIS  WiPB.' 

Texas  and  Louisiana  Late — Father  canmt  eon- 
veg  titie  of  minor  ckHd. 

Whore  a  title  to  lantlln  the  State  of  Coaliultaand 
Teiiui  was  obtalix^  tn  lH'n.  by  n  mother  for.  anrTin 
the  name  of  her  dauKhtor,  and  In  1636  the  father 
(if  the  dauifhtcr  conveyed  It  away  t>y  a  deed  exe- 
cuted in  Louisliina,  this  doed  was  properlf  set 
aside  by  the  DIftrict  Court  of  Texa«i 

It  was  not  eKOouted  eKtier  nccordinir  to  the  laws 
of  Xioutslana,  or  those  of  Coahulla  and  Texas. 

*mHl8  was  on  appeal  from  the  Dis-  r*347 
X  trict  Court  of  the  United  States  for  the 

District  of  Texas. 

l.-Hr.  Justice  CVfOis  was  necemaril;  atnent 
when  ttiia  case  was  considered  and  decided. 
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The  facta  are  atatod  in  the  opinioD  of  the 

court. 

It  was  argued  by  Mr.  Allen  for  the  appel- 
liint,  with  whom  was  Mr.  Hale*  and  by  Mr. 
Hughe*  for  the  appellee. 

Mr.  Jwriiee  MeLaM  delivered  the  (^n{<m 
of  the  court: 

This  ie  an  appeal  in  chancery  from  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Texas. 

The  bill  alleges  that  the  States  of  Coabuila 
and  Texas,  on  the  38d  of  November,  1888, 
granted  eleven  leagues  fit  land,  on  the  River 
Navasota,  In  the  department  of  Nacogdoches, 
and  of  the  value  of  inO.OOO.  to  Adelaide  Ma- 
tilda Mezia:  that  on  the  10th  of  February, 
1886,  her  father,  Antonio  Mexia.  upon  some 
Kupposed  necesbity  of  having  the  legal  title 
vested  in  a  citizen  of  said  Slate,  and  without 
consideration,  sold  and  conveyed  the  land  to 
John  A.  Merle,  by  authentic  act  before  a  no- 
tary public  of  Louisiana,  and  not  according  to 
any  law  in  Texas,  or  in  the  State  of  Coahuila 
and  Texas;  and  that  the  said  Merle,  by  a  like 
authentic  act,  declared  that  the  said  land  was 
purchased  by  hipi  with  the  funds  of  Antonio 
BlAndin:  that  the  said  Antonio  died  intestate: 
that  Nathaniel  Hoyt  and  James  Btandin  have 
been  appointed  adminiHtrators  of  bis  succession, 
and  that  Josephine  Hudson  and  James  Blandin 
are  hia  heirs  at  law;  that  the  said  Adelaide  Ma 
ttlda  owns  thesame  in  her  own  right,  but  that 
the  administrators  and  heirs  of  Blandiu  claim 
the  same  by  descent. 

An  amended  bill  represents,  that  Antonio 
Blandin,  ancestor  of  defendants,  before  his 
death,  in  order  to  carry  out  the  trust  created 
by  the  sale  to  bim,  and  to  prevent  the  land 
from  being  subject  to  hie  debts,  and  that  the 
title  might  be  vested  in  a  resident  of  Texas,  he 
expecting  to  be  alment,  without  consideration 
or  consent  of  complainants,  conveyed  nil  bis 
right  and  inlerect  in  the  land  to  Elisha  M. 
Pease:  that  by  reason  of  this  conveyance,  the 
Ittnd  did  not  descend  to  the  heirs  of  Blandin, 
but  the  Lille  remains  in  Pease,  who  holds  the 
same  for  the  benefit  of  the  complainants;  that 
he  does  not  claim  title  far  his  own  benefit  but 
for  the  benefit  of  those  for  whom  the  trust  was 
cn.>atcd.  And  the  complainants  pray  that  Pease 
xa&j  be  made  a  party;  and  that  the  sale  by  An- 
tonio Mexia  be  declared  void,  or  that  the  heirs 
of  Blandin  may  be  held  truiitee8,&c.,  and  com- 
pelled to  convev.  Ac. 

The  heirs  of  Biandin  pleaded  In  bar  to  so  much 
of  the  bill  as  alleges  the  grant  of  the  land  to  the 
said  Adelaide  Matilda,  and  a  subsisting  title  in 
her.  and  seeks  special  or  general  relief.  They 
allege,  that  in  pumuance  of  a  petition,  bearing 
348*]  dale  the  2?tb  of  *Jamiary,  18S0,  pre- 
sented to  the  Governor  of  the  Slate  of  Coa- 
huila and  Texas,  by,  and  in  behalf  of  one  Pe- 
dro Varela,  a  grant  by  way  of  sale,  in  conform- 
ity with  the  24th  ariicle  of  the  Colonization  Law 
of  the  34th  of  March,  182S.  was  made  to  bim, 
by  the  said  Governor,  of  eleven  le^ues  of 
land  in  the  vacant  land  of  said  State.  That  on 
the  2gth  of  March,  1882,  said  Varela,  by  no 
tarlal  act.  in  the  City  of  Mexico,  sold  and  trans- 
ferred said  land  to  one  Chwltkte  Walker,  wife 
of  a^d  Mexia,  for  the  use  of  their  daughter, 
the  said  Adelaide  MatUd^,  then  a  minors  un- 
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married,  and  subject  to  the  power  of  her  fo- 
tfaer;  in  order  that  she  might  enjoy  or  alienate 
said  land,  as  absolute  proprietress  of  the  same, 
that  by  said  act  she  became  Imund  to  pay  to 
the  government  of  said  State,  the  value  of  the 
land,  according  to  the  colonization  law;  that 
the  sale  and  transfer  were  fotmded  upon  a 
valuable  consideration  in  money,  paid  Mexia 
to  Varela;  that  said  act  was  executed  by  Char- 
lotte, wife  of  Mexia,  acting  for  her  buaband, 
and  in  his  absence,  by  virtue  of  the  power 
granted  to  her,  according  to  the  laws  of  Mexico, 
by  Alexander  Alvarez  Guitian,  second  con- 
stitutional Alcade  of  the  City  of  Mexico,  on  the 
10th  of  March,  1682;  and  that  Mexia  thereby 
became  entitled  to  all  the  benefits  of  said  act. 
and  was  bound  by  the  fame. 

That  on  the  28d  of  November,  1833.  a  sur- 
vey having  first  been  made,  a  title  of  p<ffiee88ion 
of  the  land  was  made  by  the  Commissioner, 
Vicente  Aldreto.  to  Adttiude  Mati]da;and  that, 
on  the  10th  of  February,  1636,  said  Adelaide 
Matilda  remdnlng  unmarried,  and  subject  to 
Mexia.  ber  father,  he,  by  a  notarial  act.  at  tiie 
City  of  New  Orieans,  gran*.ed,  sold  and  trans- 
ferred the  land,  with  the  consent  and  author- 
ization of  his  said  wife,  to  said  John  A.  Merle, 
then  acting  as  trustee  for  Antonio  Blandin,  for 
the  consideration  of  $7,806.25  then  paid  to 
said  Mexia  by  Merle,  out  of  the  funds  of  Blan- 
din, in  Im  possession.  Other  parts  of  the  bill 
were  denied  in  the  plea. 

The  answer  of  Pease  admits,  that  sometime 
in  1636.  Antonio  Blandin  called  upon  him  and 
stated  that  be  held  the  title  to  three  eleven 
league  grants  in  Texas,  one,  as  he  believes,  the 
grant  in  controverxy;  that  said  land  had  been 
conveyed  to  him  by  the  owners,  in  order  that 
he,  as  a  resident  of  Texas,  might  hold  the 
same  for  their  benefit,  &c. 

The  other  defendants  admit  the  conveyances 
alleged  in  the  bill,  but  do  not  admit  the  trust 
in  their  ancestor,  and  they  allege  as  a  reason  for 
his  cnnvt-yanre  to  Peatte,  that  he  was  embar- 
rassed, and  was  apprehensive  his  creditors 
would  subject  the  land  to  the  payment  of  bis 
debts.  The  land,  tbey  assert,  was  convened  in 
trust  to  Pease,  for  the  benefit  of  the  wife  and 
children  of  Blandin. 

A  demurrer  was  filed  to  the  amended  bill, 
which  was  properly  *overruled  by  the  ['*349 
District  Court.  The  case  must  be  examined 
here  on  its  merits. 

The  purchase  from  Varela  was  made  by  Mrs. 
Hcxia,  for  the  benefit  of  her  daughter  Adelaide 
Matilda.  It  was  a  concession  to  ne  located  up- 
on the  unappropriated  lands  of  the  State. 
After  the  location  and  survey  were  made,  the 
title  of  pobsession  issued  to  Adelaide  Matilda. 

The  59th  law  of  Toro  provides,  when  the 
husband  shall  be  absent,and  no  present  prospect 
of  his  return,  or  where  there  there  be  danger 
by  reason  of  delay,  the  justice,  with  a  knowl- 
edge of  the  cause,  being  legitimate,  or  neces- 
sary, or  profitable  to  the  wife,  may  give  the 
license  to  the  wife,  which  the  husband  might 
give,  which  thus  given,  shall  be  as  good  as  if 

fiven  by  the  husuand.  (8  NovMma  Beeop.. 
04.)  A  license  thus  given  by  the  judge,  in 
consequence  of  the  abeence  of  the  husband, 
does  not  authorize  the  wife  to  Und  tlie  hus- 
band, nor  does  it  appear  that  she  pretended 
to  do  so,  in  the  purabase  from  Varela.  From 
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the  convevmnce,  it  tufBcieotly  appears  that  this 
property  did  not  become  a  part  of  the  comrau- 
aity  property  of  btuband  and  wife. 

The  conTeyBDce  of  the  land  by  Mexia  to 
Merle,  an  trimtee  for  Blandin,  for  the  considera- 
tion of  $7,806.25  expresaed,  does  not  contain 
Hie  necesaary  formula  for  a  transfer  of  title, 
ander  tbe  laws  of  Louisiana.  But  those  laws 
do  not  guvem  the  light  of  llezia  to  make  the 
conveyance,  or  to  make  it  Id  the  form  in  whldi 
it  was  executed. 

To  show  that  this  act  was  done  by  Mexia, 
with  the  consent  of  his  wife,  a  letter  of  hers  is 
appended  to  the  transaction,  and  a  part  of  it 
emiiodied  in  the  conveyance.  This  letter  bears 
date  of  November  1st.  1888,  while  the  aulbf-ntic 
act  in  which  it  is  incorporated,  is  dated  the 
lUtb  of  Februnry.  1886.  It  Is  not  readily  per- 
ceived how  a  letter,  dated  ten  months  after  tbe 
conveyance,  could  constitute  a  part  of  it.  From 
tbe  instrument,  it  appears  that  Merle  was  a 
purchaser  for  himself,  bis  heirs -and  assigns, 
wbcn  it  is  admitted  that  he  purchased  as  the 
trustee  of  Blandin.  and  with  his  money. 

But  tbe  facts  in  the  case  ibow  that  no  monev 
was  paid  on  the  purchase.  Tbe  Hon.  P.  Souf<& 
says,  tbe  sale  was  made  by  General  Mexia  to 
John  A.  Merle,  without  confederation,  and  for 
tbe  sole  purpose  of  protecting  the  property  of 
bis  children,  understanding  that  Texiao  citizens 
only  could  bold  lands  in  Texas.  The  witness 
was  well  acquainted  with  Antonio  Blandin, 
who  consulted  with  tbe  witness,  and  stated  the 
land  was  confided  to  bis  care,  never  speaking 
of  It  as  his  private  property,  or  as  having  paid 
any  consideration  for  it.  Blandin  uniformly 
apolte  of  the  land  ae  >  trustee,  and  not  as 
owner. 

The  deposition  of  E.  M.  Pease,  one  of  the 
360*]  defendants,  was  taken  *by  the  complain- 
ants, but  it  was  objected  to  by  the  defendants 
below,  on  the  ground  that  Pease  was  a  party, 
and  tliat  the  commiesiooer  of  the  United  States 
who  had  taken  the  same,  did  not  appear  to 
have  been  sworn.  Tbe  District  Court  refused 
to  admit  the  deposition  on  lx>tb  grounds.  As  tbe 
deposition  was  not  taken  with  the  leave  of  the 
court,  it  was  properly  overruled,  on  the  ground 
that  (he  witness  was  a  party;  but  tbe  other 
ground  In  regard  to  the  comralsaioner  not  ap- 
pearing to  have  been  sworn,  was  not  auslaln- 
able.  The  comraisHioner  is  an  officer  appoint- 
ed by  tbe  courts  of  tbe  United  States,  and  his 
official  acts  are  prima  facie  valid. 

Had  General  Mexia  power  to  make  a  convey- 
ance to  Merle?  Was  it  executed  according  to 
the  laws  of  Louisiana,  where  the  act  was  done, 
or  the  lawB  of  Texas,  where  the  land  is  situ- 
ated, u)d  which  must  govern  the  act?  Tbe 
laws  of  Louidana  do  not  authorize  the  transfer 
of  a  child's  property  by  parents  or  guardians, 
without  an  order  from  the  Judge,  granted  on 
the  advice  of  a  family  meeting.  (1  Civil  Code, 
art.  884,  388.)  No  such  ceremony  was  ob- 
served in  tbe  conveyance  to  Merle,  aa  tbe  law 
requirea,  and  consequently  (he  act  was  not 
operative  by  the  Louisiana  law.  The  letter  of 
ttte  wife,  if  it  were  genuine  and  bore  the  proper 
dale,  is  not  evidence  of  a  family  meeting,  and 
that  the  sale  was  "of  absolute  necessity,  or  of 
evident  advantage  to  the  minor." 

It  is  contended  that  the  property  in  question 
came  to  Adelaide  Matilda,  throu^  the  mesoi 
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of  ber  father,  and  consequently,  that  he  bad 
the  power  to  convey  it.  Such  property  under 
the  civil  law  is  called  profectitioua. 

There  is  no  evidence  that  the  father  paid 
any  consideration  for  this  property.  It  was 
purchased  by  the  mother  for  the  benefit  of  her 
daughter;  and  when  the  concession  was  located 
and  arranged,  the  perfect  title  was  made  in  the 
name  of  the  daughter.  Tbe  presumption  that 
the  consideratioQ  paid  was  paid  by  the  mother, 
arises  from  the  facta.  Her  marital  rights  under 
the  civil  law.  as  to  property,  were  independent 
of  bcr  husband;  and  in  this  view  it  may  well 
be  presumed  tliat  she  paid  the  condderation 
for  the  purchase. 

Tbe  fact  that  no  money  was  paid  by  Merle, 
although  a  large  sum  was  insericd  in  the  act  of 
cooveya^ice,  shows  the  nature  of  that  transac- 
tion; and  that  the  step  was  taken,  as  sworn  to 
by  Mr.  SouTfi,  to  preserve  the  land  by  a  legal 
ownership,  for  the  benefit  of  his  daughter. 

The  mother  having  procured  the  complete 
title  to  tbe  property  iu  the  name  of  her  daughter, 
she  bad  no  power  to  consent  to  or  authorize 
the  transfer  of  It  by  her  buKband.  The  pre- 
tense of  the  letter  gives  no  validity  to  tbe  act 
of  conveyance.  The  transfer  of  the  concession 
to  the  mother,  by  Varela.  for  her  daughter. 
*wa8  not  made  as  a  part  of  tbe  marital  [*35 1 
community.  The  conveyance  to  the  mother 
and  the  declared  object  of  it,  negatives  such  a 
presumption. 

Acquired  as  the  property  was,  the  law  de- 
nominates it  adveiititloufl.  It  came  to  their 
daughter  through  her  mother.  In  this  view, 
it  is  contendra  that  the  usufruct  was  in 
the  father,  "who  is  bound  to  defend  and  i>re- 
serve  it,  both  In  court  and  out;"  8  Lot  Siata 
Partidai,  149,  and  that  be  had  power  to  con- 
vey it. 

From  the  terms  of  converance.  It  is  clear  that 
Mexia  asmimed  to  act,  not  In  his  own  right,  but 
in  tbe  character  of  faUier  and  natural  tutor,  and 
by  authorization  orbls  wife.  The  instrument 
purports  to  convey  the  title  of  his  daughter, 
which  admitted  the  right  to  be  in  her.  The 
tetter  of  the  wife,  as  besuppoeed,  was  evidence 
of  a  family  meeting  require  by  law,  and  under 
which  he  assumed  to  act 

A  guardian  cannot  dispose  of  the  property  of 
bis  ward  without  the  permission  of  the  judge 
of  his  domicil.  (1  White's  ifecop..  16  and  16, 
part.  4.  1. 14.  tit.  II.  p.  4.)  During  tbe  minor- 
ity of  the  child,  tbe  only  right  of  the  father  is, 
to  take  the  usufruct.  He  has  no  power  to  sell 
tbe  property  of  tbe  minor,  except  for  certain 
purposes,  and  under  tbesanction  of  the  Judge. 
(2  Part..  1187.)  Tbe  conveyance  to  Merle  was 
not  made  aa  tbe  law  requires,  and  it  was  there- 
fore void.  It  was  not  valid  under  tbe  laws  of 
Louisiana,  nor  under  the  laws  of  Texas  and 
Ooahuila. 

The  decree  of  the  Dittrutt  Court  u  offlrTiud. 

Mr.  JtuUee  Nelson  concurred  in  the  restilt 
to  which  tbe  above  opinion  arrived, 

ORDBR. 

This  cause  came  on  to  be  heard  on  tbe  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas, 
and  was  argued  by  counsel:  on  consideration 
whereof,  it  b  now  uen  wdcved,  adjudged  and 
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decreed  by  this  court,  that  the  decree  of  the 
raid  DiMirfci  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


THE  GENERAL  MUTUAL  INSURANCE 
COMPANY,  Plaintiffi  in  Error, 
«. 

EBENEZER  B.  SHERWOOD. 

Marine  inmranee — Meamre  of  damages — eol- 
li»i&H  by  negligence  ofotMurtor  marinen,  not 
recovered  under  utualptHiey. 

Under  a  poller  Insuring:  a^inst  the  usual  perils 
of  the  eon,  including  barratry,  the  underwrilors 
arc  not  liable  to  repay  to  the  Insured,  damages 
852*]  paid  by  him  to  the  *ownpr8  of  nnothipr  vewl 
and  cargo,  Bufrcred  in  a  collision  occasional  by  the 
negllKenue  of  the  master  or  madners  of  the  vessel 
insured. 

A  policy  cannot  be  so  construed  aa  to  Insure 
against  all  tosses  directly  referable  to  the  negll- 
BKince  of  the  maHtor  and  niariuers.  Rut  If  the  lora 
18  CHuaud  by  a  peril  of  the  sea,  the  underwriter  la 
respoDslblPt  although  the  master  did  not  use  due 
care  to  avoid  the  peril. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  Untied 
States  for  the  Southern  Dislrict  of  New  York. 

It  was  an  action  of  atsumpidt  brouglit  by 
Sherwood  against  the  Qeneral  Mutual  Insur- 
ance Company,  upon  a  policv  of  infiuranoe, 
dated  New  York.  17lh  of  Oclober,  1848,  by 
which  the  compauy  insured  Sherwood  to  the 
amount  of  $8,000,  for  the  account  of  whom  it 
might  concern,  loss  payable  to  him,  upon  the 
brig  Emily,  from  the  17th  October,  1843.  at 
noon,  until  the  l7lfa  October,  1844,  at  noon, 
ilie  vessel  being  valued  in  the  pdlcnr  at  |16,- 
000. 

This  pitiicy  was  effected  for  the  benefit,  and 
to  protect  the  interest  of  Frederick  Sherwood 
and  Abraham  Sherwood,  part  owners  of  said 
vessel. 

On  the  13th  March,  1844,  the  brig  sailed  from 
Charleston  with  a  cargo  of  merchandise,  bound 
for  New  York,  being  at  the  time  provided  witb 
a  Bkiilful  and  experienced  master,  experienced 
aud  skillful  mates,  and  a  competent  .crew,  and 
was  In  al)  respects  seaworthy  for  the  voyage. 

About  5  o'clock  in  the  afternoon  of  Tuesday. 
IQth  March,  a  licensed  pilot  boarded  them,  and 
look  tlie  command  and  management  of  the  ves- 
sel. Tlie  wind  Iwingunfavorable,  the  brig  ran, 
close  bauled.  Iitading  north  and  north  by  east, 
until  the  pilot  couRidered  himself  up  Xo  the 
point  of  the  liomer  Shoals;  he  then  tacked  and 
Blood  in  for  Sandy  Hook,  heading  to  the  south 
ward  and  westward,  close  hauled.  Between  7 
and  8  o'clock  at  niglit,  the  pilot  gave  orders  to 
go  about;  in  attempting  to  execute  this  order, 
the  brig  misstayed,  and  the  pilot  then  gave  or- 
ders to  wear  ship.  At  this  time,  and  whilst  in 
the  act  of  wearing,  being  very  close  to  the 
shbre,  the  rigging  of  the  vessel  having  become 
entangled,  and  the  crew  being  occupied  with 
the  maneuvering  of  their  vessel,  the  first  mate, 
who  was  on  the  top  gallant  forecastle,  saw  a 
schooner  very  close  to  lliem.  Confused  by  this 
sudden  appearance,  his  attention  in  keeping  a 
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sharp  lookout  having  been  distracted  by  liis 
atlenting  to  the  working  of  the  veswl,  be.  io 
this  sudden  emergency,  exclaimed,  "Helinhard 
down!  luff!  luff!"  The  man  al  the  wheel  obey- 
ed, and  almost  inslantaueously  the  brig  struck 
the  schooner,  which  proved  to  b«  "The  Vir- 
ginian," bound  from  Norfolk,  with  a  full 
cargo  of  merchandise,  for  New  York.  The 
order  given  by  the  mate  to  "luff,"  was  er- 
roneous, 

*The  brig  Emily  was  injured  by  the  [•353 
collision  to  ihe  amount  of  $300;  'the  schooner 
Virginian  was  bo  much  injured  that  she  sunk, 
and  with  her  cargo  was  totally  lost. 

On  the  20th  March.  1844,  the  owners  of  tbe 
schooner  filed  their  Itbel  in  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  against  the  brig  Emily,  cltitnint 
that  she  was  specifically  liable  for  ue  loss  and 
injury  occasioned  by  llie  libel. 

The  owners  of  the  Emily  filed  their  answer, 
denying  that  ibe  collision  was  occasioned  by 
the  fault  of  those  in  charge  of  her.  and  imput- 
ing the  blame  to  the  crew  of  the  Virginian.  Go 
the  12th  Oclober.  184fi,  the  cause  was  brought 
to  a  hearing,  and  witnesses  examined  on  both 
sides.  . 

On  the  22d  April.  1S45,  Judge  Belts  pro- 
nounced his  opinion  to  be,  lhat  the  brig  Emily 
was  to  leeward  of  the  Virginian  when  the  latter 
was  first  seen;  lhat  no  sufticient  and  proper 
lookout  was  kept  on  board  her  at  the  time; 
that  the  intermission,  for  the  moment,  of  their 
precautionary  vigilance  on  board  the  Emily, 
might  very  naturally  spring  out  of  a  confusion 
likely  to  ariscfrom  ihe  failure  of  the  vessel  to 
come  round  to  ihe  wind,  her  dangerous  proxiui- 
ily  lo  the  shore,  the  entanglement  of  some  of 
the  running  rigging  which  impeded  her  maneii- 
ver,and  the  distraction  these eircumtiances  were 
calculattxl  to  produce  in  the  attention  of  tbe 
mate,  who,  at  the  moment,  appeared  lo  have 
been  the  only  one  acling  as  lookout  forwani ; 
but  that  these  drcumstanccs  did  not  relieve  the 
vessel  from  maintaining  these  precautions,  and 
from  Ihe  consequences  of  tbe  omission  to  do  so; 
and  the  judge  accordingly  held  that  the  col- 
lision occurred  by  the  negligence  or  fault  of  the 
brig.  He  decreed  in  favor  of  the  libelants  for 
the  value  of  the  schooner  Virginian,  and  of  so 
much  of  the  cargo  as  belonged  to  her  owners.  It 
was  referred  |o  the  clerk  toascertainand  report 
the  amount  of  tbe  loss  and  damage.  The  cause 
came  on  to  be  heard  on  the  3d  of  June,  1845, 
upon  tbe  clerk's  report  and  exceplioos  thereto. 
The  court  ordered  and  decreed,  that  tbe  libel- 
ants recover  their  damages  by  means  of  the 
premises,  viz. :  |5,250iVif  ^'^1*  ^^dr  costs,  and 
lhat  the  brig  Emily  be  condemned  for  satisfac- 
tion thereof;  the  libelanls'  costs  were  taxed  al 
$704,V^.  On  the  3d  July,  1845.  Ihe  owners  of 
the  Emily  appealed  lo  ihe  Circuit  Court,  of  the 
United  Stales  for  ihe  Southern  District  of  New 
York,  and  in  November,  1846,  the  appeal  was 
argued  before  Mr.  Justice  Nelson, 

On  the  6th  April.  1847,  Judge  Nelson  de- 
livered bis  opinion,  and  found,  upon  the  proofs, 
in  substance,  that  Ibe  Virginian  was  not  in 
fault;  that  the  mistaken  order  of  the  mate  of 
the  brig  to  the  man  at  the  wheel,  in  cooneclion 
with  Ihe  derangement  of  *ihe  run-  [*354 
ning  rigging  of  the  vessel,  and  ihe  confusion  on 
board  from  her  misataying  a  few  minutes  be- 
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fare,  had  produced  the  aillision.  Tlie  Circutt 
Court  affirmed  the  decree  of  the  Diatrict  Court, 
with  costs.  This  decree  was  settled  by  compro- 
mise,  and  upou  paymeat  by  the  owners  of  a 
sum  lesa  than  the  decree,  it  was  satisfied. 
Esriv  notice  of  the  pendency  of  the  action  in 
the  District  Court,  and  also  of  the  appeal  to  the 
Circuit  Court,  was  given  to  the  Mutual  Safety 
Insurance  Company,  with  a  request  that  they 
would  unite  in  the  aefen<«.  or  take  such  meas- 
urei  as  they  might  deem  proper. 

Owners  of  other  parts  of  the  cargo  lost  by 
the  collision,  filed  their  libels  against  the  Vir- 
ginian, which,  after  the  decrees  above  men- 
tioned, were  seitlud  by  compromise;  other 
clums  were  also  jmade,  and  settled  by  com- 
promise; in  every  instance,  the  sum  paid  being 
lesstfaan  the  claim.  On  the  23d  August,  1847, 
the  owners  of  the  brig  Emily,  having  pre- 
viously presented  to  their  various  underwrit- 
ers preliminary  proofs  of  the  loss,  copies  of 
the  proceedioES  in  the  District  and  Circuit 
Courts,  and  of  the  payment  and  settlement  of 
the  demands  aforesaid,  commenced  suits  upon 
the  policies  of  insurance,  in  the  Circuit  Court 
of  the  United  States.  The  declaration  filed  in 
the  present  action  contains  two  special  counts, 
and  the  common  money  counts. 

The  special  couuts,  set  forth  all  the  facts  and 
circumstances  with  great  particularity. 

The  defendants  filed  demurrers  to  each  of  the 
^Kcial  counts,  assigning  as  cause,  that  neither 
of  the  said  counts  showed  any  loss  or  damage 
by  any  peril  covered  by  the  policy  of  insur- 
ance. The  plaintiCF  l>elow  joined  in  demur- 
rer. 

The  cause  was  argued  in  April,  164^,  before 
bu  Honor,  Mr.  Jtutiee  Nelson,  and  the  Hon. 
Ssmutl  R.  Bells.  Judgment  was  given  upon 
the  demurrer  in  favor  ai  the  plaintiff  below. 
The  defendants  did  not  interpose  any  other  an- 
swer to  the  two  special  counts,  but  to  the  com- 
moncouni8(III.,  IV.,  V.  and  VI.)  they  pleaded 
the  general  issue. 

The  court  having  decided  the  demurrers, 
ordered  the  damages  to  tw  assessed  under  the 
special  counts.  In  May,  1849,  the  Jury  assessed 
the  plaintUTs  damages  at  $4,529]V0-  Judg 
meot  was  signed  9tb  Juue,  1848. 

Upon  the  assessment  of  the  damages,  the  de- 
fendant's counsel  prayed  the  court  to  instruct 
the  jury — 

1.  That  the  general  objection  to  the  recovery 
of  the  plsitiliS,  vias,  that  [itj  is  apparent,  on 
the  face  of  the  declaration,  that  the  loss  claimed 
was  not  occasioned  by  a  peril  insured  against, 
but  was  to  be  attributed  solely  to  the  gross  neg- 
ligence uf  the  agents  of  the  assured ;  and  there- 
fore, that  the  lrK>a  was  either  ua  exception  from 
the  terms  of  the  policy,  or  was  not  covered  by 
them  at  all. 

tf56*J  Tliat  the  rule  "eatua  proxijna  et 

K0H  remota  tpe^atuT,"  in  its  proper  application, 
r<:-licves  the  defendants  from  all  liability ;  since 
tlie  proximute  cause  here  was,  according  to  the 
decree  of  the  District  and  Circuit  Court,  "the 
fault  of  the  Emily."  The  collision  by  itself 
did  not  create  the  liability  to  pay.  The  want 
of  care,  sltill  and  vigilauce  on  the  part  of  the 
master  and  crew  of  the  Emily  were  to  be  super- 
added tu  the  collision. 

3.  That  if  the  negligence  and  fault  of  the  as- 
Mired,  and  not  the  colliidon,  weru  the  proxi- 
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mate  cause  of  the  loss,  such  fault  and  negli- 
gence In  this  case  (wilhout  which  the  decree 
would  not  have  been  made},  should  certainly 
excuse  the  underwriters. 

4.  That  even  if  the  inuurer  is  liable  for  the 
amount  of  the  claim  against  the  Emily  for  the 
loss  of  the  schooner,  it  does  not  follow  that  he 
he  is  also  liable  for  the  loss  of  the  cargo  on 
board  the  schooner  Virginian.  No  case  has  yet 
carried  the  liability  of  the  underwriter  to  this 
extent, 

6.  That  the  cost  of  defending  the  suits  are 
not  chargeable  upon  the  underwriters. 

6.  That  the  counsel  fees  to  the  advocate  are 
clearly  inadmissible. 

Whereupon  hia  Honor,  the  Judge,  charged 
the  Jury:  It  appeared,  from  the  evidence,  tuat 
the  brig  Emily  sailed  from  Charleston,  for  New 
York,  on  the  thirteenth  day  of  March,  in  the 
year  1841,  with  a  cargo  of  cotton  and  other  mer- 
chandise; that  on  the  afternoon  of  the  18tb  day 
of  March,  aforesaid,  being  near  Barnegat,  she 
took  aboard  a  licensed  pilot,  and  proceeded  to- 
wards New  York,  the  wind  being  boisterous, 
and  blowing  In  fiaws;  that  between  7  and  8 
o'clock  In  the  evening  she  stood  over  for  the 
Romer  Shoals,  close  hauled  on  a  wind,  head- 
ing for  Sandy  Uook.  Finding  that  the  brig 
could  not  fetch  in  to  the  Hook  upon  that 
tack,  and  having  run  as  close  to  the  beach  as  he 
deemed  prudent,  the  pilot  gave  orders  to  -tack 
ship;  in  consequence  of  the  main  topsail-brace 
being  slacked  the  vessel  did  not  go  about,  and 
orders  were  then  given  by  the  pilot  to  wear 
ship,  and  whilst  in  the  act  of  wearing,  the  mate 
of  the  Emily  discovered  a  sail  close  by,  which 
proved  to  be  the  schooner  Virginian,  Iwund  for 
New  York,  with  a  cargo  on  board;  the  mate 
cried  out,  "sailahead!"  but  almost  immediately 
thereafter  the  brig  struck  the  schooner  and 
sunk  her,  with  her  cargo.  The  owners  of  the 
schooner  Virginian  tiled  their  libel  in  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  before  referred  to, 
against  the  brig  Emily,  alleging  that  the  collis- 
ion was  occasioned  by  tlie  fault  and  misman- 
agement of  those  having  charge  of  the  Emily. 
An  answer  was  filed  by  the  owners  of  the  latter, 
denying  that  the  collision  was  properly  attrib- 
utable to  the  Emily;  and  on  the  contrary,  al- 
leging that  it  *wa.s  occasioned  by  the  [*350 
fault  and  unskillfulness  of  those  on  board  of 
the  schooner;  proofs  were  taken  in  the  District 
Court,  and  the  cause  having  been  heard  upon 
the  pleadings  and  proofs,  an  interlocutory  de- 
cree was  pronounced  therein  on  the  twenty-sec- 
ond day  of  April,  in  the  year  1846,  whereby, 
after  reciting  that  it  appeared  to  the  court  that 
the  said  coUmion,  and  the  damages  and  I<mis  in- 
curred by  the  libelant  in  consequence  thereof, 
occurred  by  the  negligence  or  fault  of  the  said 
brig  Emily,  it  was  considered  that  the  libelants 
were  entitled  to  recover  the  damages  by  them 
sustained  thereby;  and  by  which  decree  a  ref- 
erence was  ordered,  to  uscertuiu  the  value  of 
the  said  schooner  Virginian,  her  tackle,  tbc.  at 
the  time  of  the  collision,  and  of  the  cargo  then 
on  board  of  her,  belonging  to  the  libelants,  and 
the  amount  of  the  loss  in  the  premises  sustained 
by  the  libelants  by  means  of  such  collision ;  and 
afterwards,  the  ^aid  cause  having  again  iKcn 
heard  upon  exceDilons  to  the  report,  and  the 
1  proofs  and  allegations  of  the  respective  pariiea. 
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a  floal  decree  was  pronounced  thereon  on  the 
seveoth  day  of  June,  In  the  year  1845,  whereby 
it  wan  ordered,  adjudged  and  decreed  by  the 
said  District  Court,  that  the  libelants  recover 
In  the  said  action  their  damwes,  by  the  means 
of  the  premises,  the  sum  of  ^5,254.70,  together 
with  their  costs  to  be  taxed ;  and  that  the  said 
brif^,  her  tackle  and  apparel,  be  condemned  for 
satisfaction  thereof,  which  said  costs  of  the  li- 
belants were  afterwards  dulv  taxed  aA  $704.96. 
From  this  decree  an  appeal  was  taken,  by  the 
owners  of  the  brig  £mily,  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  in  the  second  Circuit,  and  after 
hearing  the  proofs  and  the  arguments  of  coun- 
sel, the  court  affirmed  the  decree  of  the  District 
Court,  with  the  costs  of  the  respondents  to  be 
taxed.  After  the  decision  of  this  court  had  been 
pronounced,  another  libel  was  filed  by  the  own- 
ers of  a  portion  of  the  cargo  lost  on  board  the 
Virginian,  against  the  brig  Emily,  and  claims 
were  made,  and  Ubels  threatened  by  others  of 
the  shippers  of  the  cargo  lost  on  board  of  the 
schooner,  against  the  owners  of  the  Emily, 
wiiich  action  and  claims  by  the  owners  of  the 
said  cargo  were  compromised  and  settled  by  the 
owners  of  the  Emily.  Thatif  they  should  find, 
upon  the  evidence,  that,  at  the  time  of  siUling 
from  Charleston,  the  bng  Emily  was  a  sea' 
worthy  vessel,  properly  equipped  for  the  voy- 
age.to  New  York,  and  that  she  bad  on  board  a 
skillful  master,  and  a  sufficient  and  competent 
crew,  the  defendants  are  liable  upon  the  policy 
given  in  evidence  for  the  one  half  of  the  loea  to 
the  brig  Emily,  arising  from  the  collision  with 
the  schooner  Vh^oian,  not  exceeding  the  sum 
insured,  notwithstanding  that  it  was  occasioned 
by.  or  resulted  from,  the  fault  of  the  pilot,  or 
SHI*]  of  *the  master  and  crew  of  the  brig, 
either  from  want  of  keeping  a  sufficient  look- 
out or  from  mismanagement  of  the  vessel. 

The  direct  and  imme<liate  consequence  of 
the  collision  was  that  a  lien  was  created  on  the 
brig,  in  favor  of  the  owners  of  the  Virginian, 
and  of  the  owners  of  the  cargo  on  bmrd  of 
her.  to  the  extent  of  )he  value  of  the  schooner, 
and  of  the  cargo  that  was  destroyed  by  the  dis- 
aster; and  the  plainliCf  is  entitled  to  recover 
from  the  underwriters,  not  only  the  cost  of  the 
actual  repairs  of  ibc  injury  done  to  the  brig, 
but  also  the  several  sums  that  her  owners  have 
actually  and  in  good  fidth  paid  to  the  owners 
of  the  schooner,  and  of  the  cargo  lost  with  her, 
in  order  to  discharge  their  vessel  from  the  liens 
created  by  the  said  collision;  that  the  plaintiff 
is  also  entitled  to  recover  from  the  underwriters 
on  the  brig  the  actual  expenses  and  costs,  in- 
cluding reasonable  advocate's  fees,  necessarily 
locnrrM  in  the  defense  of  the  brig  from  the 
aforesaid  claim 

The  policy  of  Insurance,  in  this  case,  is  sub- 
scribed for  $4,000,  the  vessel  being  valued 
therein  at  $16,000;  it  was  therefore  an  insur- 
ance upon  one  half  of  the  vessel,  and  the  de- 
fendantfi  are  consequently  liable  for  one  half 
only  of  thti  loss  and  damage  sustained  by  the 
assured  in  consequence  of  the  said  collision, 
which  the  Jury  shall  find,  upon  the  evi- 
dence, was  actually  and  properly  paid  by  the 
owners  of  the  Emily,  in  order  to  relieve  their 
vesMl. 

Thii  counsel  for  the  defendant  then  and  there 
excepted  to  aaid  charge,  ao  far  a»  the  aame  cUf- 


fered  from,  or  did  not  conform  to,  the  instruc- 
tions prayed  for  by  him,  as  above. 

The  juty  thereupon  rendered  a  verdict  for 
the  pimntiff.  for  $4,586.84  damages,  and  dx 
cents  costs. 

And  because  the  s^d  several  matters  bo  of- 
fered and  given  in  evidence,  and  insisted  upon 
by  the  defendants  afor^aid,  and  the  charge  of 
the  said  judge,  and  the  said  exceptions  taken 
to  the  same,  do  not  appear  by  the  record  of  the 
verdict  aforesaid,  the  said  defendants  have 
caused  the  same  to  be  written  on  this  bill  of  ex- 
ceptions, to  be  annexed  to  such  record,  and 
have  prayed  the  said  judge  to  set  his  band  and 
seal  to  the  same.  Whereupon  the  Hon.  Sam- 
uel Nelson,  the  Associate  justice  before  whom 
the  B^d  issues  were  tried,  and  said  exceptions 
:  taken,  and  one  of  the  jud^  of  said  Circuit 
Court,  bath  hereto  set  bis  hand  and  teal, 
this  twenty-eighth  day  of  November,  in  the 
year  of  oar  Lord  one  thousand  eight  hundred 
and  fifty-one. 

Upon  Uiis  bill  of  exceptions  and  the  judg< 
ment  of  the  court  upon  the  demurrers,  the  case 
came  up  to  this  court. 

It  was  argued  by  Mr.  A.  HamUton,  ir^ 
for  the  pla&tifis  in  *ern»,  and  Mr.  [*358 
Butler,  with  whom  was  Mr.  OnHing,  for 
the  defendant  in  error. 

The  points  made  on  the  part  of  the  plaintiff 
in  error  were  the  following: 

I.  The  general  objection  to  the  recovery  of 
the  plaintiff  is.  that  it  is  apparent,  on  the  face 
of  the  deciaratoin.  that  the  loss  that  is  claimed 
was  not  occasioned  by  a  peril  insured  against; 
but  is  to  be  attributed  solely  to  the  gross  neg- 
ligence of  the  agents  of  the  assured.  Hence  the 
loss  is  either  an  exception  from  the  terms  of 
the  policy,  or  is  not  covered  by  them  at  all. 
(EmerifCOQ,  Vol.  I.,  p.420,  ed.  l»27.  320.  836; 
Tanner  v.  Bennett,  1  Ry.  &  Moody.  182;  Sur- 
dct  V.  HaU.  4  Bing.,  «U7;  8  Arnold,  775,  770. 
777.  cases  died.) 

II.  The  rule  "  cau»a  proicima  et  non  remeta 
speetatur,"  in  its  proper  application,  relieves  the 
defendant  from  all  liability,  since  the  proxi- 
tnate  cause  here  was,  accoraing  to  the  decree 
of  the  District  and  Circuit  Courts,  "the  fault 
of  the  Emily."  The  collision,  by  itself,  did  not 
create  the  liability  to  pay.  The  want  of  skill, 
care  and  vigilance  on  the  part  of  the  master 
and  crew  of  the  Emily  was  to  be  superadded  to 
the  collision.  {FacUbek  v.  FrankUn  ln$urana 
Company,  11  Pick.,  237;  Ametiean  Itumranct 
Comixirij/  V.  Ogden.  20 Wend.,  287;  Starbiiekv. 
New  England  Marine  I/wiranee  Onnpany,  19 
Pick.,  19ti;  Itabinmn  v.  Jmeit,  8  Mass.,  536.) 

III.  If.  then,  the  negligence  and  fault  of  the 
assured,  and  not  the  colluion,  were  the  proxi- 
mate cause  of  the  loss,  such  fault  and  negli- 
gence, in  this  case  (without  which  the  decree 
would  not  have  been  made),  should  certainly 
excuse  ifae  underwriters.  [Hazard  y.  Neie  Ea- 
gland  Insurance  Companj/,  1  Siimn.,  2lH;  3 
Kent,  6th  ed.,  p.  176,  note  a.,  371.  878;  G»pe 
land  V.  New  England  Ituurance  Company,  2 
Metcalf,  432;  Cleteland  v.  Union  Inturanee 
Company.  8  Mass. ,  ii08 ;  Bradhur^  v.  Cul.  Imur- 
ance  Company.^  iohm.,  17-21;  Potter  y.Stif- 
folk  Insurance  Company,  2  Sumn.,  197;  Oal- 
braith  v.  Qrade,  1  Wash.  C.  C,  3l9.) 

IV.  But  even  if  the  insurer  is  luibie  Ua  the 
amoant  of  the  decree  against  the  Emily,  forlbe 
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loss  of  the  schooner,  it  does  not  follow  that  be 
is  also  liable  for  the  iOBS  of  the  cargo  od  tward 
tbe  schoooer.  No  case  has  yet  carried  the  Ua- 
bUitT  ot  the  underwriter  to  this  extent. 

The  points  made  by  the  counsel  for  the  de- 
fendant In  error  were  the  ffdlowlos: 

L  llie  underwrit«n  are  responoble  for  losses 
l^uy  of  the  perils  insured  against,  although 
soch  losses  may  have  been  occasioned  by,  or 
havo  resulted  from,  tbe  negligence  or  fault  of 
the  master  or  crew.  If  the  assured  has  pro- 
359*]  Tided  a  seaworthy  •vcMel,  with  a  bbJII- 
ful  master  and  a  sufBcient  pod  competent  crew, 
tbe  noderwriter  takes  the  risks  of  Davigatton, 
and  of  the  perils  insured  against,  sltbougb 
caused  by  the  negligence,  carelemneas  or  un- 
skillf  ulneas  of  the  master  and  crew.  {Fetert  v. 
Warren  Int.  Co.,  14  Peters,  99;  i^ter*  v. 
Warren  Int.  Co.,  S  8umn.,  889;  Wat&ri  v.  Mer 
eAanto'i/u.a>..ll  Peters,  218;  Columbia  Int.  Co. 
T.  Lawrence,  10  Peters,  607;  PcUap$co  Int.  Co. 
T.  Ooutttr,  8  Peters,  223;  Hate  r.  Wa^  Int. 
Co..  2  Story,  176;  Smith's  Hercant.  Law, 
Amer.  eilit.,  347;  Sadler  y.  Bi^xm,  S  l&ees.  & 
Welsby,  895;  Dixon  v.  Sadler,  H  M.  &  Welsby. 
406;  Bash  v.  The  Royal  Ez.  lot.  Co.,  2  B.  & 
Aid.,  73;  Walkary.  Maitland,  5B.  &  Aid.,  174; 
BimAop  v.  Penttand.  7  B.  &  C,  219;  Shore  v. 
Bentall,  7  B.  &  C. ,  798,  n.;  Henderwn  v.  Wett- 
ern  Mar.  db  F.  Int.  Co.,  10  Itobinson,  164; 
Cvpeiand  v.  N.  Eng.  Mar.  Int.  Co.,  2  Melcalf. 
48:};  FWtiM.  Adm'r,  r.  Protect,  Int.  Co.,  11 
Ohio,  147;  Park  Ins.,  483,  Bug.  edit,  of  1842, 
page  156.)  Orim  v.  Phanix  Int.  Co.,  18  Johns., 
451.  in  ihis  country,  and  Lato  t.  HoUij^nusorth, 
7  Term  R,  156,  in  England,  and  other  cases 
decided  about  the  same  lime,  are  not  correct 
io  principle,  are  now  geoerally  disapproved  of, 
and  are  substantially  overruled.  (Opinion  of 
Betts,  J.,  in  this  case,  1  Blatcbford,  251.) 

II.  A  loss  by  collision  is  one  of  the  perils  in- 
sured aguiust,  as  much  so  aa  loss  by  fire,  strand- 
ing, capture,  &c.  If  it  occurs  without  fault 
on  tbe  part  of  ttie  insured  vessel,  it  is  conceded 
that  the  uudernriters  are  bound  to  indemnify 
the  assured  against  loss;  and  upon  principle 
and  authority,  the  insurers  are  equally  liable  If 
the  etdli^oo  happens  through  the  fault,  mis- 
take, error  of  judgment  or  carelessness  of  the 
vessel  insured.  {Peteny.  Warren  Int.  tb.,  14 
Pelera,  U9;S.  CSSumn.,  i{89:i/a;(!T.  Wath- 
ingtonlne.  Co.,  2  Story,  176;  1  Phill.  Ins..  636.) 

III.  Tbe  direct  and  immediate  .consequence 
of  tbe  CDlIisioa  was  that,  eo  iTUtanti,  a  charge, 
incumbrance  or  lien  wad  created  on  tbe  ship 
to  the  extent  of  tbe  injury  done  to  tbe  Virgin- 
ian and  cargo.  This  -charge  caused  the  neces- 
Biiy  of  an  expenditure  byUie  assured,  without 
which  be  could  not  extricate  nor  repossess  him- 
self of  his  vessel.  Tliis  loss  is  as  direct  a  con- 
sequence of  tbe  coUiBion  as  U  the  Emil^  bad 
been  injured  so  as  to  have  required  repairs  by 
carpentets  to  the  same  amount. 

IV.  The  imderwriters  are  liable  not  only  for 
tbe  amount  of  the  lien  or  charge  that  was  cre- 
ated m  favor  of  the  owners  of  the  Vitvinian, 
but  also  for  the  lien  or  charge  created  oy  the 
destruction  of  the  cargo,  and  for  whidi  the 
£inily  was  specifically  flable  in  rem. 

V.  The  defendants  are  responsible  for  all  the 
860*1  coata,  charges  'and  expenses,  furly 
SBd  nasoDsbly  incuired  by  the  plaintlfl  below, 
hi  dofaodlBc  the  vesnl  from  tbe  obdms  zaade 


against  her;  this  is  necessary  to  afford  him  a 
full  indemnity;  and  the  clause  in  the  policy, 
rendering  it  prop*  and  necessary  to  sue  for 
labor  and  travel  in  and  about  thedefense,  safe- 
guard and  recovery  of  the  vessel,  contemplates 
and  provides  for  It.  (See  8  Phillips  on  Ins., 
S09,  749.  464;  1  id.,  698.)  ffatOe  v,  De  Pet/fter.  3 
Caines,  190 — a  case  of  re-insurance;  suit  against 
the  first  insurer  defended,  and  a  recovery  wtih 
coBls — principal  opinion  by  Kent,  CA.  J.:  "Such 
ctiarges  are  allowed,  as  composing  pari  of  a 
claim  for  indemnity."  Per  Livin^ton,  J.: 
Plaintiffs  gave  notice  to  defendants,  ^vho  took 
no  steps  to  prevent  the  progress  of  the  suit 
to  Judmnent;  all  the  coats  of  that  suit,  both 
plalntun'  and  defendants',  are  a  proper  charge 
m  this:  "  noC[mtended  that  its  defense  wasun- 
necessanror  improper,"  (1  Story,  458;  HeUe  v. 
Wath.  Int.  Co.,  2  Story,  176;  Petertv.  Warren 
Int.  Co.,  14  Peters,  99.  p.  100,  near  the  foot.) 
"Expenses  of  defending  the  suit  for  a  collis- 
ion, inclutted  in  the  adjustment.  Wataon  v. 
MarimJnt.  Ci).,  7  Johns.,  67— acaseof  capture 
and  recovery  for  a  total  loss,  and  also  expenses 
of  the  capt^n  in  endeavoring  to  obtain  the  re* 
lease  and  restoration  of  the  ship;  traveling, 
board,  wages  and  1,106  Uvree  left  in  the  hands 
of  the  consignees,  to  prosecute  an  appeal  to  the 
Council  of  State;  items  were  subject  to  opinion 
of  court;  another  charge  was deductetl:  the 
above  allowed.  Jumd  v.  Marine  Int.  Co.,  7 
Johns.,  41S,  4l!6— case  of  capture,  condemna- 
tion, appeal,  compromise,  sale;  purchase  by. 
master;  held,  master  not  bound  by  appeal ;  only 
to  actio  good  faith  and  sound  discretion,  &c. 
Qardere  t.  Columbia  2m.  Co.,  7  J.  R.  514, 
(same  principles.)  Franettv.  Ocean  Int.  Co,, 
tf  Cowen,  affirmed,  2  Wend.,  64— seizure 
as  for  illicit  trade — irregular  condemnation  and 
sale,  no  defense  by  master,  &c.  Expense  in- 
curred in  prosecutmg  a  claim  for  tbe  proceeds 
of  tbe  ship.  Eeld,  "entitled  to  recover  all  tbe 
expense  fairly  incurred  in  obtaining  a  restora- 
tion of  the  proceeds  of  tbe  vessel."  Bridge  v. 
Niagara  Int.  Co.,  1  Hall's  Sup.  Ct.,  45i8— 
salvage  expenses.  Including  coats  of  legal  pro- 
ceedings to  ascertain  validity  and  amount  of 
salvage  claims,  storage  of  cargo,  bottomry  ex- 
penses, protests,  surveys,  wages  and  provisions, 
whilst  seeking  a  port  of  refitting,  and  many 
othOT  instances  of  charges  and  expenses,  re- 
sulting from  and  incident  to  losses  by  perils  in- 
sured against  9  Wend.,  416,  Bicket  v.  Snyder 
— In  an  action  for  breach  of  covenant  of  seisin, 
the  plaintiff  is  entitled  to  recover  counsel'^fees 
as  well  as  taxable  costs  incurred  in  defending 
the  premises.  The  covenant  of  seisin  is  one  of 
indemnity.  (2  Phill.  Ins.,  464,  509.  749.)  1 
Id.,  69tf~Tbe  defense  io  tbe  District  Court, 
and  *on  appeal  in  tbe  Circuit  (jourt,  [*30 1 
of  tbe  libel,  by  the  owners  of  tbe  Virginian 
(owners  also  of  some  of  the  cargo),  and  tbe  de- 
cisions thereon,  lustifled  the  plaintilE  in  com- 

grondsing  tbe  omer  claims  without  litigation, 
y  such  compromises  he  greatly  diminished 
the  sum  for  which  the  defendants  were  liable. 
He  was  entitled  to  recover  if  be  had  puid  the 
amounts  without  litigation.  (HiUe  t.  Watbing- 
ton  Int.  Co.,  3  Story,  176.) 

Mr.  Ju^iee  Cortis  delivered  the  opinion  of 
the  court: 

TUi  is  a  viit  (tf  error  to  the  Circuit  Court  of 
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the  United  Statps  for  the  Soulhern  District  of 
New  York. 

The  action  wa«  tmumpuHon  a  lime  policy  of 
insurHDCe,  subacribed  by  the  plaintiffs  in  error, 
upon  the  brie  Kmily,  during  one  year  from  the 
seventeeDth  day  of  October,  lb48,  for  the  sum 
o(  iti,OOU,  the  vesbel  being  valued  at  the  Bum 
of  flti.OOO.  '  The  policy,  described  in  the 
declaratioQ,  assumed  to  iusure  against  the  usual 
sea  periU,  among  which  is  tmrratry  of  the 
master  and  mariuers.  The  declaration  avers, 
that  during  the  prosecution  of  a  voyage,  with- 
in the  policy,  while  on  the  high  aeaa,  and  near 
the  entrance  of  the  harbor  of  the  City  of  New 
York,  by  and  through  the  want  of  a  proper 
lookout,  by  the  mate  of  the  said  brig,  and 
by  and  through  the  erroneous  order  of  the 
chief  mat«,  who  was  stationed  on  the  lop-gal- 
lant forecastle  of  the  said  brig,  who  saw  the 
schooner,  hereinafter  named,  and  cried  out  U> 
the  man  at  the  wheel,  "  helm  hard  down — 
luff  " — whereas,  he  ought  not  to  have  given  the 
said  order;  and  by  and  through  the  negligence 
and  fault  of  the  said  brig  Emily,  the  said  brig 
ra3  into  a  schooner  called  the  Virginian,  and 
so  injured  her  that  she  sank,  whereuy  the  said 
brig  Emily  became  Hable  to  the  owners  of  the 
said  schooner  and  her  cargo,  to  make  good 
their  damages;  which  iiabillty  was  a  charge 
and  incumbrance  on  the  said  Iwig.  The  d<.-c>kira 
tion  then  proceeds  to  aver,  lhat  the  brig  was 
libeled,  by  the  owners  of  the  schooner  and  her 
cargo,  iu  the  District  Court  of  the  United 
Stales;  that  a  decree  was  there  made,  H-hereby 
it  was  adjudged,  "That  the  collision  in  the 
pleadings  mentioned,  and  the  damages  and  loss 
incurnHi  by  Ihe  libelants,  in  consequence  there- 
of, occurred  by  the  negligence  ot  fault  of  the 
said  brig,  and  that  the  Hbehints  were  entitled 
to  recover  their  damages  by  them  sustained 
therel)y;"  that  the  same  having  been  assessed, 
a  decree  therefor  was  made  by  the  District 
Court,  which,  on  appeal,  was  attirmed  by  the 
Circuit  Court,  which  found,  "  That  the  hand:i 
on  board  the  £miiy  failed  to  keep  a  proper 
lookout,  and  that  the  said  brig  might  have 
avoided  the  collision,  by  tlie  use  of  proper  cau 
tion,  skill  and  vigilance."  The  declaration 
further  avers,  that  the  plaintiff  has  paid  divers 
305S*J  sums  *of  money,  to  satisfy  this  decree 
and  the  expenses  of  making  the  defense, 
amounting  to  the  sum  of  eight  ttiousand  do! 
lars. 

This  stMement  of  the  substance  of  the 
declamtion,  presents  the  question  which  has 
been  here  argued,  and  sulhcienily  shows  how 
it  arose;  for,  although  there  was  a  demurrer  to 
the  tlrst  two  counts  in  the  declaration,  and  a 
trial  upon  the  general  issue  pleaded  to  the 
other  counts,  and  a  bill  ol  ext^irtions  taken  to 
the  ruling  at  the  trial,  yet  the  same  question  is 
presented  by  each  mcKle  of  trial,  and  that  ques- 
tion is:  whether,  under  a  policy  insuring  aginst 
the  Ubual  perils,  including  barratry,  the  under 
writers  are  liable  to  repay  to  the  insured,  dam- 
ages paid  by  him  to  the  owners  of  another 
vessel  and  cargo,  suffered  in  a  collision  occa- 
sioned by  the  nogligeuce  of  the  master  or  mar- 
iners of  the  vessel  iusured. 

The  great  and  increasing  internal  navigation 
of  the  United  States,  carrted  on  over  long  dis- 
tances, through  the  channels  of  rivers  and 
other  compamiivvly  narrow  waters,  where  the 


danger  of  collisions,  and  the  frequency  of  their 
occurrence,  are  much  greater  than  on  maritime 
voyages,  renders  the  respective  rights  of  under- 
writers and  Insured,  growing  out  of  such  oc- 
currences, of  more  moment  in  this  than  in  any 
other  civilized  countr>':  and  the  courthas  con- 
^dered  the  inquiry  pnnenled  by  this  case,  whh 
the  care  which  its  difficulty  and  its  importance 
demand. 

In  examining,  for  the  flrst  time,  any  question 
under  a  policy  of  insurance,  it  is  neccsiary  to 
ascertain  whether  the  contract  hits  received  a 
practical  construction,  by  murchnnts  and  un- 
derwriters; not  through  any  partial  or  local 
usages,  but  by  the  genera!  consent  of  the  mer- 
cantile worm.  8uch  a  pra<;tical  construction, 
when  clearly  apparent,  is  of  great  weiglit,  not 
only  because  the  parties  to  the  policy  may  be 
presumed  lohave  contracted  in  reference  to  it, 
but  because  such  a  practice  is  very  high  evi- 
dence of  the  general  convenience  and  substan- 
tial equity  of  it,  as  a  rule.  Thisistnie  of  most 
commercial  contracts:  but  it  is  especially  true 
of  a  policy  of  insurance,  which  has  been  often 
declared  to  be  an  "obscure,  incoherent  and 
very  strange  instrument."  and  "generally 
more  informal  than  any  other  brought  into  a 
court  of  iuatice"  (Per  HuUer,  J..  4  T.  R..  2i0; 
Man.ificld.  Gh.  J.,  4  Taunt.,  880:  Marehall, 
Ch.  J..  6  Cr.,  45;  Lord  Mansfield.  1  Bur.,  347): 
but  which,  notwithstanding  the  number  and 
variety  of  the  interests  which  it  embraces,  and 
of  the  events  by  which  it  is  affected,  has  been 
reduced  to  much  certainty,  by  the  long  practice 
of  acute  and  well-informed  men  in  commercial 
countries;  by  the  decision  of  courti^^  in  America 
and  in  England,  and  by  able  writers  on  the 
subject,  iu  this  and  other  countries. 

And  it  should  not  be  for^ten,  that  not 
only  in  the  Introduction  *ofth!9  branch  [•363 
of  law  into  England,  by  Lord  Manstleld,  but 
in  its  progress  since,  both  there  and  here,  a 
constant  relerence  has  been  hod  to  the  usage  of 
merchants,  and  the  science  of  insurance  law 
has  been  made  and  kept  a  practical  and  con- 
venient system,  by  avoiding  subtle  and  refined 
reasoning,  however  logical  it  may  seem  to  be, 
and  looking  for  safe  practical  rules. 

Now,  although  cases  like  the  present  munt 
have  very  frequently  occurred,  we  are  not 
aware  of  any  evidence,  that  underwriters  have 
paid  such  claims,  or  that.down  to  the  time  when 
one  somewhat  resembling  it  was  rejected  b}- 
the  Court  of  King's  Bench  in  De  Vaux  v. 
Halzador.  5  Ad.  &  Ellis,  decided  in  ItW,  such 
a  claim  was  ever  made.  And  we  believe,  thai 
if  skillful  merchants,  or  underwriters,  or  law- 
yers, accustomed  to  the  practice  of  tlie  com- 
mercial law,  had  iKun  usked  whether  the 
insurers  on  one  vessel  were  liable  for  damage 
done  to  another  vessel,  not  insured  by  the 
policy,  by  a  collision  occntdoned  by  tlie 
negligence  of  those  on  boani  the  vessel  insured, 
they  would,  down  to  a  very  n-cenl  period,  have 
answen-d,  uu hesitatingly,  in  llie  negative. 

As  we  shall  piesentiy  Khow,  such,  for  a  long 
time,  was  the  opinion  of  the  writers  on  in- 
surance, on  the  continent  of  Europe  and  in 
Etigland  and  America.  And  this,  alone, 
would  be  ctrong  proof  of  the  general  under- 
standing and  prucuce  of  those  connected  wiUi 
this  sutiject. 

But,  although  tliia  praotlral  Interpretsiion 
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of  ihe  coDlract  is  entitled  to  much  weight, 
we  do  not  consider  it  perfectly  decisive.  It 
may  be.  that  by  applyiog  lo  the  case  the 
Killed  principles  of  the'  law  of  insurance,  the 
loff  Is  within  the  policy,  and  that  it  baa  nut 
beretofoie  been  found  lo  be  so,  because  an  exact 
allention  has  not  been  given  to  the  precise 
qae»tion.  Or,  it  may  be  that  the  weight  of 
recent  authority,  and  the  propriety  of  reader- 
ing  the  commercial  law  as  uniform  as  its 
Decessitics.  should  coostrain  lis  to  adopt  the 
rule  contended  for  by  the  defendant  in  error. 
And  therefore,  we  proceed  to  examine  the 
{H-indples  and  authorities  bearing  on  this 
question. 

Upon  principle,  the  true  inquiries  are:  what 
was  the  lose,  and  what  was  its  cause. 

The  loss  was  the  existence  of  a  lieo  on  the 
Vessel  insured,  securing  a  valid  claim  for 
damages,  and  the  consequent  diminution  of 
the  value  of  tnat  vessel,  la  other  words,  by 
operation  of  law,  the  owners  of  the  Virginian 
obtained  a  lien  on  the  veesel  insured,  as  se- 
curity for  the  payment  of  damages,  due  to 
them  for  a  marine  tort>  whereby  their  property 
was  injured. 

Wliat  was  the  cause  of  this  loest  We  think 
it  'is  correctly  stated  by  this  court,  in  the  case 
304*J  of  T/us  Paragon,  14  Peters,  109.  'In  that 
case,  It  was  said;  "In  the  common  case 
of  an  action  for  damages  for  a  tort  done 
by  the  defendant,  no  one  Is  accustomed  to 
call  ibe  verdict  of  the  jury  and  the  judgment 
of  the  court  thereon,  the  cause  of  the  loss  to 
the  defendant.  It  is  properly  attributable  to 
the  original  tort,  which  gave  tlie  right  to 
damagvft  consequent  tbereoo."  The  cases 
there  spoken  of,  were  claims  in  penonam.  But 
tlie  language  was  used  to  illustrate  (be  inquiry, 
what  should  be  deemed  the  cause  of  a  loss  by 
a  claim  in  rem,  and  ia  strictly  applicable  to 
such  a  claim.  Whether  the  owners  of  the 
Virginian  would  proceed  in  rem  or  m  per- 
mnam,  was  at  their  election.  It  affected  only 
their  remedy.  Their  right,  and  the  grounds 
on  which  it  rested,  and  the  extent  of  the  de- 
feodaut's  liability,  and  its  causes,  were  the  same 
in  both  modes  of  proceeding.  And  in  both, 
tlte  cause  of  the  loss  of  the  defendant  would 
be  tlie  negligence  of  his  servants,  amounting  to 
a  tort.  1  he  loss  consisting  in  a  valid  claim  on 
the  vessel  insured,  we  must  IooIe  for  the  cause 
of  the  loss  in  ilie  cause  of  the  claim,  and  this  is 
expressly  averred  by  the  declaration  to  have 
been  the  negligence  of  the  servants  of  the 
lAsiured.  From  tlie  nature  of  the  case,  it  was 
absolutely  necessary  to  make  such  an  averment. 
If  the  declaration  had  slated  simply  a  collision, 
lad  that  the  plaiouH  had  paid  the  damages 
sufiered  by  the  Virginian  and  her  cargo,  it 
would  clearly  liave  been  bad  on  demurrer; 
because,  although  it  would  show  a  toss,  it 
would  stale  no  Oiuse  of  that  loss.  It  isonly  by 
aditiDg  the  fact,  that  the  damage  done  to  the 
Virginian  was  caused  by  negligence;  that  ia,  by 
Haling  the  cause  of  damage,  that  the  cause  of 
pa>raent  appears,  and,  when  it  appears,  it  is 
leea  (o  be  the  negligence  of  the  servanis  of  the 
nsured. 

We  know  of  no  principle  of  insurance  law 
which  prevents  us  from  looking  for  this  sole 
operative  cauM,  or  requires  uti  to  atop  shun  ut 
it,  in  applying  the  maxim  eauna  proxima  tt  mm 
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remota  speetatur.  The  argument  is,  that  collis- 
ion, being  a  peril  of  the  sea,  the  negligence 
which  caused  that  peril  to  occur  is  not  to  be  iu- 
quired  into;  it  lies  behind  the  peril,  and  is  too 
remote.  This  is  true  when  the  loss  was  Inflict- 
ed by  collision,  or  was  by  law  a  necessary  con- 
sequence of  it.  The  underwriter  cannot  setup  • 
the  nealigence  of  the  servanis  of  the  assured 
as  a  defense.  But  in  this  case  he  does  not 
seek  to  go  behind  the  cause  of  loss,  and  defend 
himself  by  showing  this  cause  was  produced 
by  negligence.  The  insured  himself  goes  behind 
the  collision,  and  shows,  as  the  sole  reason  why 
he  has  paid  the  money,  that  the  negligence  of 
his  servants  compelfcMl  him  to  pay  it.  It  is 
true  that  an  expense,  attached  by  the  law 
maritime  to  the  subject  iosun^l,  solely  as  a  con- 
sequence of  a  peril,  miiy  be  considered  as 
proximately  caused  by  that  peril.  But  where 
the  expense  is  attached  *to  the  vessel  [*3B5 
insured,  ntrt  soleljr  in  consequence  of  a  peril, 
but  in  consequence  of  the  misconduct  of  the 
servants  of  tlie  assured,  the  peril  per  te  Is  not 
the  efficient  cause  of  the  loss,  and  cannot  in 
any  just  sense  be  considered  its  proximate 
cause.  In  such  a  case  the  real  cause  is  the 
negligence,  and  unless  the  policy  can  be  so  in- 
terpreted as  to  insure  against  all  losses  directly 
referable  to  the  negligence  of  the  master  and 
mariners,  such  a  loss  is  not  covered  by  the 
policy.  We  are  of  opinion  Ihe  policy  cannot 
be  00  construed.  When  a  peril  of  the  sea  is 
the  proximate  cause  of  the  loss,  the  negligence 
which  caused  that  peril  is  not  inquired  into; 
not  iMcauae  the  underwriter  has  taken  upon 
himself  all  risks  arising  from  negligence,  but 
because  he  iias  assumed  to  indemnify  the  in- 
sured against  losses  from  particular  perils,  and 
the  assured  has  not  warranted  that  his  servants 
will  use  due  care  to  avoid  them. 

These  views  are  sustained  by  many  authori- 
ties. Mr.  Arnould,  in  his  valuable  Treatise  on 
Insurance,  Vol.  II.,  775,  lays  down  the  correct 
rule:  "Where  the  loss  is  noi  proximately  caused 
by  the  perils  of  the  sea,  but  is  directly 
referable  to  the  negligence  or  miscouduct  of 
the  master  or  other  agents  of  the  assured,  not 
amounting  to  barratry,  there  seems  little  doubt 
that  the  underwriters  would  be  tiiereby  dis- 
charged." To  this  rule  must  be  referred  that 
doss  of  cases  in  which  the  misconduct  of  the 
master  or  mariners  lias  either  aggravated  the 
consequences  of  a  peril  insured  against,  or  been 
of  itself  the  efficient  cause  of  the  whole  loss. 
Thus,  if  damage  be  done  by  a  peril  insured 
against,  and  the  master  neglects  to  repair  that 
damage,  and  in  consequence  of  the  want  of 
such  repairs,  the  vessel  is  lost,  the  neglect  to 
make  repairs,  and  not  the  sea  damage.has  been 
treated  as  the  proximate  cause  of  tiie  loss.  In 
the  case  of  Cupdarut  v.  The  N.  E.  Marine  Inn. 
Co.,  a  Met.,  482.  Mr,  Chief  Jmtiee  Shaw  re- 
views many  of  the  cases,  and  states  that  "the 
actual  cause  of  the  loss  is  the  want  of  repair, 
for  which  the  assured  are  responsible,  and  not 
the  sea  damage  which  cnueed  the  want  of  re- 
pair, for  which  it  is  admitted  the  underwriters 
are  ruponxible."  And  the  same  principles  were 
applied  by  Mr.  Juxliee  tjtory,  in  the  cose  of 
JJaeard  v.  N.  B.  Marine  1m.  Co..  1  Sum.,  218, 
where  the  loss  was  by  worms,  which  got  accebc 
to  the  vesael  iu  consequence  of  her  bottom 
being  injured  by  stnoding,  which  injury  the 
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maiter  Delected  to  repair.  So  where  a  veaael 
has  been  ^t  or  disabled,  and  the  cargo  saved, 
a  low  caused  by  the  neglect  of  the  master  to 
transship,  or  repair  his  vessel  and  carry  the 
cargo,  cannot  be  recovered.  (ScAteffdin  v.  H. 
Y.  Im.  Co.,  9  Jobos.,  31;  Bradhur^v.  Col. 
Int.  Co.,  0  Johns.,  17;  Am.  Itu.  Co.  v.  Oen^, 
4  Wend..  45;  S.  C.  7  Cow.,  604;  ifcGow  v. 
Ocean  Ins.  Co.,  38  Pick.,  405.)  So,  where  con- 
306*j  demnation  of  a  neutral  'vessel  was 
caused  by  resistance  of  search  {Itotnnaon  v. 
Jones,  8  Mass.,  6B6);  or  a  loss  arose  from  the 
master's  negligently  leaving  the  ship's  register 
onshore.  {Cii^darulv.  Unum  ln».  (h.,  8 Mass., 
808.)  Bo,  where  a  vessel  was  burnt  by  the 
pubuc  authorities  of  a  place  into  whi(»i  the 
master  sailed  with  a  false  bill  of  health,  having 
the  plague  on  board  (E^erigon,  by  Meredith, 
848);  in  these  and  many  other  similar  cases, 
the  courts,  tisving  found  the  efficient  cause  of 
the  loss  to  be  some  neglect  of  duty  by  the 
master,  have  held  the  underwriter  discharged. 
Yet  it  Is  obvioua  tliat  in  all  such  caseB,  one  of 
the  perils  insured  against,  fell  on  the  vessel. 
And  they  are  to  be  reconciled  with  the  other 
rule,  that  a  loss  caused  by  a  peril  of  the  sea  is 
to  be  borne  by  the  underwriier,  though  the 
master  did  not  use  due  care  to  avoid  the  peril, 
by  bearing  in  mind  that  in  these  cases  it  is 
negligence,  and  not  simply  a  peril  of  the  sea, 
which  is  the  operative  cause  of  the  loss.  It 
may  sometimes  be  difficult  to  trace  this  distinc- 
tion, and  mistakes  have  doubtless  been  made 
in  applying  it,  but  it  is  one  of  no  small  impor- 
tance m  Ute  law  of  insurance,  and  cannot  be 
disregarded  without  producing  confusion.  The 
two  rules  are  in  themwlves  consistent.  Indeed, 
they  are  both  but  applications,  to  different 
caseB,of  the  maxim.eawia  proaima  et  Jton  renu4a 
^peetatur.  In  applying  this  maxim,  in  looking 
for  the  proximate  cause  of  the  loss,  if  it  Is 
found  to  be  a  peril  of  the  sea,  we  inquire  no 
further;  we  do  not  look  for  the  cause  of  that 
peril.  But  if  the  peril  of  the  sea,  which 
operated  in  a  given  case,  was  not  of  itiielf 
sufficient  to  occasion,  and  did  not  in  and  by  It- 
self occasion  the  loss  claimed,  if  it  depended 
upon  the  cause  of  that  peril  wbeiber  the  loss 
claimed  would  follow  it,  and  therefore  a  par- 
ticular cause  of  the  peril  is  essential  to  be 
shown  by  the  assured,  then  we  must  look  be- 
yond the  peril  to  its  cause,  to  ascertain  the 
efficieut  cause  of  the  loss. 

The  case  at  bar  presents  an  illustratiou  of 
holh  rules.  So  far  as  the  brig  Emily  was  her- 
self injured  by  the  collision,  the  cause  of  the 
loss  was  liie  collision,  which  was  a  peril  insured 
against,  and  the  assured,  showing  that  his  ves- 
sel suffered  damage  from  that  cause,  makes  a 
case,  and  is  enlitlt^  to  recover.  But  he  claims 
to  recover  not  only  for  the  damages  done 
to  his  vessel,  which  was  insured,  but  for  dam- 
ages done  to  the  other  vessel,  not  insured.  To 
eutitle  himself  to  recover  these,  he  must  show 
not  only  th^  they  were  suffered  by  a  pent  of 
the  sea,  but  that  uie  underwriter  is  responsible 
for  the  consequences  of  that  jwril  falling  on  a 
vessel  not  insured.  It  is  this  responsibility 
which  is  the  sole  basis  of  his  claim,  and  to  make 
out  this  responsibility  he  does  not  and  cannot 
rest  upon  tJie  occurrence  of  a  collision;  this 
affords  no  ground  for  this  claim;  he  must  show 
a  particular  cause  for  Uutt  colUsioa;  mX  av«r 


that  by  reason  of  *the  existence  of  that  [*307 
cause,  the  loss  was  suffered  by  him,  ana  so  ttte 
underwriter  became  responsible  for  it 

This  negligence  is  therefore  the  fact  without 
which  the  loss  would  not  have  been  suffered  by 
the  plaintiff,  and  by  its  operalion  the  loss  is 
suflei^  by  him.  In  tiie  stricteat  leiue,  it 
causes  the  loss  to  the  plidntiff.  The  loss  of  the 
owners  of  the  Virginia  was  occasioned  by  a 
peril  of  the  sea,  by  wlUch  their  vessel  was  in- 
jured. But  nothing  connects  the  plaintiff  with 
that  loss,  or  makes  it  his,  except  the  negligence 
of  his  servants.  Of  his  loss  Uiis  negligence  is 
the  only  efficient  cause,  and  in  the  sense  of  the 
law  it  is  the  proximate  cause. 

The  ablest  writers  of  the  continent  of  Europe, 
on  the  subject  of  insurance  law,  have  dis- 
tinctly declared,  that,  in  catie  of  damage  to 
anolber  vessel  solely  through  the  fault  of  the 
master  or  mariners  of  the  assured  vessel,  the 
damage  must  t)e  repaired  by  him  wlio  occa- 
sioned it,  and  the  insurer  is  not  liable  for  iL 
(Pothier  Traite  S  Atturanes,  No.  40.  50:  Bou- 
cher, 1500,  1501,  150:i:  4  Boulay  Paty,  Droit 
Maritime,  ed.  of  183U,  14, 16;  Sanlayra's  Com., 
7,  228;  Emerigon,  by  Meredith,  887.)  If  the 
law  of  England  La  to  be  considered  settled  by 
the  case  of  X>6  Vaux  v.  Salvador,  4  Ad.  &  El., 
420,  it  is  clear  such  a  loss  could  not  be  recov- 
ered thero.  Mr.  Marshall  is  evidently  of  opin- 
ion tliat  unless  the  misconduct  of  the  master 
and  crew,  amounted  to  barratry,  the  loss  could 
not  be  recovered.  (Marsh,  on  Ids  ,  495.)  And 
Mr.  Phillips  so  states  in  terms.  (1  Phtl.  on  Ins., 
636.) 

It  has  been  urged,  that  in  the  case  of  The 
Paragon {Feiert  v.  Warren  lot.  Co.,  14  Pet.,  99), 
this  court  adopted  a  rule  which,  if  applied  to 
the  case  at  bar,  would  entitle  the  insured  to  re- 
cover. But  we  do  not  so  consider  it.  It  was 
there  determined  that  a  collision  without  fault 
was  the  proximate  cause  of  that  loss.  Indeed, 
unless  the  operation  of  law,  which  fixed  the  lien, 
could  be  regarded  as  the  cause  of  that  loss, 
there  was  no  cause  but  the  collision,  and  th4t 
was  a  peril  insured  against. 

We  are  aware  that  la  the  case  of  EaU  v. 
Wiuhinffton  Int.  Co.,  3  Story,  Mr.  Jwiaet 
Story  took  a  different  view  of  this  question; 
and  we  are  Informed  that  the  Supreme  Court 
of  Massachusetts  has  recently  decided  a  case  In 
conformity  with  his  opinion,  which  is  not  yet 
in  print,  and  which  we  have  not  been  able  to 
see.  But  with  great  respect  for  that  very  emi- 
nent Judge,  and  lor  that  lenrned  aud  able  court, 
we  think  the  rule  we  adopt  is  more  in  confum- 
ity  with  sound  principle,  as  well  as  with  the 
practical  interpretation  of  the  contract  by  un- 
derwriters and  merchants;  and  it  is  the  safer 
and  more  expedient  rule. 

We  cannot  doubt  that  the  knowledge  by 
owners,  masters  and  seamen,  that  underwriters 
were  responsible  for  all  the  damage  dune  by  col- 
lision  with  other  vessels  tfarou(pi  their  nccU- 

Cce,  *would  tend  to  relax  their  vigi-  [*368 
»  and  materially  enhance  the  perils,  both 
to  life  and  property,  arising  from  this  case. 

The  judgment  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  render  a  judgment  for  the  defeadaots, 
on  the  demurrer  to  the  first  two  counts,  sad 
award  a  emtre  de  now  to  try  the  general  iaaoe 
pleaded  to  the  other  counts. 

Kpwaju)  li 
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OROBR. 

This  cause  came  on  (o  be  heard  on  the  tran- 
acript  of  the  record  from  the  Circuit  Court  of 
the  Uoited  States  for  the  Southeni  District  of 
New  York,  and  vas  argued  by  uounsel;  on 
ooDsidenuiOD  whereof,  it  is  now  here  ordered 
tod  adjudged  by  this  court,  tliat  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed,  with  coetfi;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  dlrec- 
tioos  to  enter  a  judgment  for  the  plaintiff  in 
error,  on  the  demurrra-  to  the  first  two  counts, 
and  to  award  a  wnirefaeku  d$  now,  to  try  the 
genenl  issue  pleaded  to  the  other  counts. 

Bev'fT-l  Blatohf .,  SSI. 

CittMT-n  How..]U:    WaU-6M:  UWaU..UB:  15 

Otto,  OB :  e  Cliff.,  tu :  lo  Bta., ». 

FoUowed-U  N.Y..a. 


ELU  AH  PEALE,  Trustee  of  the  AQBicnvnm- 
AL  Bahk  cif  Mkbisi'IPfi,  PtoinUff  in  Brrvr. 

V. 

MARTHA  PHIPP3,  and  MARY  BOWERS, 
wife  of  Charlbs  Ricb. 

Jurudietion — Mitrimppt—Reeeiter  appoints  by 
SiaU  Court  cannot  be  mud  at  mick  in  U.S.  Cir 
euit  court— claim  in  reamvenUan  no  uamr  of 
att^ion  to  juiiadietion. 

Two  Statutes  of  Mississippi,  one  passed  In  1M3  and 
the  other  In  18M,  provide  that  whenj  the  charter  of 
a  bank  shall  be  declnred  forfeltod,B  tnistee  shall  be 
tppointed  ti  >  take  possrsidon  of  Its  effects,  and  com- 
olMlUQerB  appointed  to  audit  accounts  amlnst  It. 

Where  llwse  steps  bad  l>een  taken,  ana  the  com- 
■Isikmcra  bad  refused  to  allow  a  c-enain  account, 
the  Circuit  Courtot  the  United  States  bad  no  rtgbt 
to  entertain  a  bill  filed  by  tho  oreditm  to  compel 
the  truatt^  to  pay  the  rejected  scooant.  There  was 
a  wantof  Jurisdlctloti. 

The  caae  id  uptm  this  point  examined. 

A  claim  bjr  tho  trustee.  In  re-con  vent  I  on.  vas  not 
swaJverot  tbeexoeptiun  to  the  Jurisdiction. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  llDited  States 
for  tlw  Eastern  District  of  Louisiana. 

It  will  be  seeu,  by  reference  to  4  Howard,  225, 
that  Charles  Rice,  and  Mary.bis  wife,  and  Mar- 
tha Phipps  recovered,  in  au  action  of  ejcclment 
igaUist  the  Agricultural  Bank  of  Mississippi, 
two  undivided  third  parts  of  a  lot  of  ground  in 
the  City  of  Natchez. 

3««*]  *Ib  May.  1847,  they  sued  out  a  writ 
of  Aoterv  fadat  poaaemonfim,  and  entered  into 
possession  of  the  property. 

Under  the  laws  of  Mississippi,  the  charter  of 
the  Bdok  became  forfeited,  and  Elijah  Peaie 
was  appointed  truiitee. 

lo  April,  1848.  Martha  Phipps,  and  Marv 
Bowers,  wife  of  Charles  Rice.  Died  their  peti 
tioa  in  the  Circuit  Court  of  the  United  Slates 
for  tbe  Eastern  Diairict  of  Louisiana,  against 
Peaie.  They  claimed  rent  of  ihe  property  from 
1830  to  1847,  damages  for  injuries  done  to  the 
properly  whilst  in  possession  of  the  Bank,  and 
tbe  costs  to  whicli  they  had  been  put  by  the 
ejectmrat.  Fealc  filed  exceptions,  and  tui  an- 
swer. The  second  exception,  upon  which  the 
Judgment  of  this  court  turned,  was  as  follows. 

2.  Because  the  charier  of  the  Agricultural 
Bank  was  dechuud  forfaited,  and  tlie  sttd  Bank 
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put  in  a  course  of  liquidation  as  an  insolvent 
corporation,  and  this  defendant  appointed  trus- 
tee, for  the  puipose  of  collecting  tbe  assets 
thofeof,  by  the  Circuit  Court  of  Adams  County, 
io  the  Stale  of  MisslsBlppi;  and  said  trustee  is 
not  amenable  to  any  other  court  than  the  one 
that  appointed  him.  and  of  which  he  is  the 
o£Bcer;  and  this  court  has  no  jurisdiction  what* 
ever  of  him  in  his  said  capacity. 

The  following  agreement  of  counsel  wasflled 
in  the  case. 

It  is  agreed  between  tbe  parties  in  the  above- 
named  suit,  by  Prentiss  and  Finney,  attorneys 
for  the  plaintins,  and  Robert  Mott,  attomev  for 
tbe  defendant,  that  the  following  facts  shall  be 
admitted  upon  the  trial  of  the  cause,  and  the 
same  are  hereby  admitted: 

1,  That  tbe  President,  Directors  and  Com- 
pany of  the  Agricultural  Bank  of  Mississippi, 
were  in  possession  of  the  City  Hotel,  being  the 
premises,  the  mesne  proflla  of  which  are  sued 
for  on  the  Ist  day  of  December,  18S9. 

2.  It  is  admitted  that  the  said  hotel  and  fur- 
niture rented,  from  said  Isl  day  of  December, 
1839.  until  1st  November.  184'4,  for  the  sum  of 
$6,000  per  annum,  and  from  said  1st  Novem- 
ber, 1842,  until  plaintiffs  took  possession  at 
the  rate  of  $4,000  per  annum,  and  that  said 
rates  shall  be  conddered  as  the  fair  annual  rent 
of  said  properiy  during  said  periods. 

8.  It  18  admitted,  that  the  charier  of  the  Ag- 
ricultural Bank  has  been  adjudged  forfeits 
under  the  laws  of  Mississippi,  and  that  the  de- 
fendant, Elijah  Peaie,  is  the  trurstee  appointed 
under  and  by  virtue  of  said  laws,  to  represent 
tbe  said  corporation. 

4.  It  is  admitted  that  the  claim  sued  on 
was,  before  the  commencement  of  this  suit, 

S resented  to  the  commissioners  appointed  in 
Ussissippi,  to  audit  and  allow  claims  against 
said  Bank,  lo  wit;  to  J.  A.  Van  Dalsen  and  C. 
L..  Dubuisson,  and  they  were  *reque8t-  [*370 
ed  to  audit  and  allow  the  same,  but  that  they 
refused  to  audit,  allow,  or  in  any  way  recog- 
nize the  same. 

6.  It  is  admitted  that  the  claim  sued  on 
was,  before  Ihc  commencement  of  this  suit, 
presented  to  the  defendant,  as  trustee  of  said 
Agricullural  Bank,  and  lie  was  requested  to 
allow  the  same  as  a  just  and  valid  claim 
agaiust  said  Bank;  but  that  said  defeudaut,  as 
trustee  as  aforesaid;  refused  to  admit,  recognize, 
or  allow  said  claim,  or  any  part  lliereof. 

ti.  It  is  admitted  that  tlie  fees  of  counsel 
employed  by  the  plaintiffs  in  the  prosecution 
of  the  suit  of  ejectment  agaiust  tlie  Agricultu- 
ral Bank,  for  the  recovery  of  said  City  Hotel, 
in  the  Circuit  Court  and  Supreme  Court  of  the 
United  States,  exceeded  in  value  the  sum  of 
$2,000,  and  that  said  sum  of  $-^,000  would  be  a 
reasonable  fee  for  the  conduct  of  said  suit  from 
iis  commencement  to  its  terminatiou. 

It  is  admitted  that  the  furniture  of  house, 
Ac.,  on  tbe  premises,  formed  part  of  tbe 
rent  in  the  proportion  of  one  fourth  to  three 
fourths  thereof. 

It  is  admitted  that  tbe  charter  of  the  Bank 
was  declared  forfeited  by  law,  and  the  assets 
of  the  Bank  put  in  the  possession  of  the  defend- 
ant, who  still  holds  the  same  as  trustee  or  rep- 
resentative.       Ro.  MciT,  Attorney. 

PHiiKTieBA  FuraiKT, 

For  PlalnUfls. 
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It  is  further  admitted,  that  the  Agricultural 
Bank  had  stopped  Rpecie  paymenls  previous  to 
the  time  of  tlie  forfeiture  of  tbe  charter,  and 
did  not  afterwards  resume. 

Prentiss  &  Finney, 

Plaintiffs'  Attorneys. 

In  Jrtnimry,  1849,  the  cause  carae  on  to  be 
heard,  when  the  Circuit  Court  dtcreed.tbal  the 
pliiintiftu  do  recover  from  Peaie  tbe  sura  of 
$20,0>')tj,  with  interest  at  five  per  cent,  until 
paid;  and  that  they  should  have  execution  up 
on  tbe  assets  of  the  Bank,  which  were  then, 
or  might  be  tliercafter,  in  tbe  bands  of  the 
tniitee. 

From  this  decree,  Pealc ,  appealed  and 
brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Lawrence  for  tbe 
plaintiff  in  error,  and  Mr.  Taylor  fw  Ihe  de- 
fendants In  error. 

Only  that  point  will  be  mentioned  upon 
which  the  judgment  of  this  court  turned. 

Mr.  Iiawrence  contended,  for  the  plaintiff 
in  error,  that  the  action  against  Peale,  who 
was  a  mere  officer  of  the  Adams  County  Court, 
Mississippi,  for  the  purpose  of  collecting  the 
assets  ot  a  bank  in  course  of  liquidation,  coutd 
not  be  maintained  in  the  United  States  Circuit 
37 1*]  Court  for  Loufsfana.  If*  tbe  "plaintiff 
wished  to  bring  suit,  independent  of  the  pro- 
ceedings in  the  Adams  County  Court,  the  suit 
should  have  been  brought  against  the  corpora- 
tion in  its  corporate  name.  (Hutch.  Dig., sees. 
10,  tl,  Act  1840,  p.  82S;8ec.  »,  Act  184JI.p.  828; 
Act  February  28,  1H46,  p.  883;  6  Howard, 
Mies.,  674.) 

Mr.  Taylor*  for  the  defendants  in  error: 

The  second  ground  of  exception  is  partly 
based  upon  the  assumption  that  the  affairs  of 
the  Agricultural  Bank  were  administered  by 
the  trustee,  Peale,  because  of  the  declared  in- 
solvency of  the  Bank.  This  is  neither  admit- 
ted nor  proved  to  be  true;  and  in  fact,  the 
affairs  of  the  Bank  were  taken  irom  the  man- 
agement of  her  own  officers,  because  those  of- 
fleers  bad  vFolated  tbe  laws  of  its  existence, 
whereby  it  ceased  to  exist.  But  it  does  not 
follow,  as  a  necessary  consequence,  that  be 
cause  tbe  charter  of  the  Bank  was  declared,  by 
tbe  Circuit  Court  of  Adams  County,  to  have 
been  forfeited,  or  because  ita  affairs  were  put 
in  liquidation  by  tbe  order  of  that  court,  or 
because  Mr.  Peale  was  appointed  trustee  by 
that  court,  no  court  but  the  Circuit  Court  of 
Adams  County  can  entertain  jurisdiction  of  a 
suit  against  liim,  ax  trustee.  An  administrator 
or  executor  ts  appointed  to  represent  tbe  estate 
of  a  person  decetised,  after  the  f  robate  Court 
baa  found  or  adjudged  the  fact  of  his  death, 
and  put  bis  affairs  into  a  course  of  Jiqufdation 
In  the  same  manner.  Such  executors  are  liable 
to  be  sued  in  any  court  whatever;  and  even  in 
cases  wliere  tiie  state  laws  provide  expressly 
that  they  shall  not  besued.except  in  the  court  by 
whicli  they  are  appointed,  they  are  held  liable 
to  answer  to  tbe  United  States  Circuit  Court, 
notwilhstandiug  such  special  exemption  made 
by  tbe  slate  law.  Hcecasc  of  Depuy  v.  Bemim, 
where  this  queatiou  is  fully  argued  (2  Annu- 
al, 509);  and  ease  of  Miwin  v.  Lomry,  7 
Howard.  173-181,  reviewing  and  approving 
the  doctrines,  and  e%'cn  the  reasonings,  of  the 
Louisiana  court;  audul^to  14  I'ut..  75,  uxamin- 
injc  tbe  same  quesUous;  all  settliog  the  doctrine 


that  even  where  tbe  representative  of  an  estate 
U  suable  only  in  bis  pwn  court  by  tfae  Biate 
law.  be  may  yet  be  ancd  in  the  United  Slates 
Circuit  Court,  and  there  be  held  to  answer, 
and  compelled  to  pay  a  debt  of  the  succeesioD: 
I>ecause.  in  every  case  of  a  conflict  between  the 
laws  made  by  Congress  (in  accordance  with 
the  Constitution  of  the  United  Slates)  and  the 
Acts  of  a  State  Ijegislature.  the  siate  laws 
must  yield.  We  believe,  that,  in  Mississippi, 
other  courte  besides  the  Circuit  Court  of  Adams 
County  could  have  entertained  jarisdictloa  of 
.a  suit  against  this  trustee,  in  his  said  capadty; 
and  that  even  if  it  were  shown  that  by  the 
p(»itive  r^iuirement  of  tbe  laws  of  the  Slate  of 
Mississippi  suit  could  have  been  bmucbt 
against  *PeaIe  only  in  the  Circuit  Court  [*37  58 
of  Adams  County,  which  appointed  htm,  we 
could,  notwithstanding  sucb  requirement,  sue 
Mr.  Peale,  as  trustee,  in  the  Circuit  Court  of 
tbe  United  Slates. 

We  also  submit  to  the  court  whether  the 
third  and  eighth  admissions  of  counsel,  fouad 
on  tbe  seventh  page  of  the  printed  record,  da 
not  admit  that  tbe  plaintiff  in  error,  Mr.  Peale, 
is  the  proper  person  to  be  sued  for,  and  on  ac- 
count of,  the  debts  due  by  the  Bank.becauae  if, 
as  admitted,the  Bank  Itself  bad  ceased  to  exist, 
and  Mr.  Peale  was  in  the  actual  possession  of  all 
its  assets,  and  was  Its  representative,  be  is  tbe 
onl^  person  who  can  be  sued  on  account  of  tbe 
liabilities  of  tbe  Bank.  We  think  the  admia- 
sions  tbemselves  afford  good  ground  for  over 
ruling  the  exception. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  defendants  in 
error  against  the  plaintiff  in  the  Circuit  Court 
of  tbe  United  States  for  the  Eastern  District  of 
Louisiana. 

Tbe  proceeding  was  by  petition  in  the  usual 
torm  of  Louisiana  practice.  It  slates  that  the 
plaintiff  In  error,  In  the  capacity  of  trustee  and 
assignee  of  the  President,  Directors  and  Com- 
pany of  the  Agricultural  Bank  of  Mississippi, 
which  was  located,  until  the  term  of  its  diwo- 
lution  at  Natchez,  in  the  said  State,  is  indebt- 
ed to  the  petitioners  in  tbe  sum  of  $34,000, 
upon  Ibe  grounds  set  forth  in  tbe  petition. 

They  state  tbattbey  were  Ibeowners  of  two 
undivided  thinl  parts  of  a  certain  lot  in 
Nalchez.  in  the  County  of  Adams,  in  tbe  Stale 
of  Mississippi,  upon  which  stands  tbe  Ciiy 
Hotel;  that  ihey  were  unlawfully  expelltd 
from  it  by  the  Agricultural  Bank:  that  iliey 
afterwards  recnvere<l  back  tbe  possession  by  ia 
action  of  ejectment  in  the  Circuit  Court  of  tiie 
United  States  for  the  Bouibem  District  of 
Mississippi;  and  that  they  are  entitled  to  ibe 
sura  above  mentioned,  against  the  Bank,  for 
duraagcs  and  mesne  profits  while  the  Bank  licM 
them  out  of  possession  together  with  tbe  costs 
they  incurred  in  the  suit  to  recover  it. 

They  further  state,  that  by  the  decree  of  tbe 
Circuit  Court  of  Adams  County,  a  court  of 
competent  junsdiclion  In  the  premises,  ll>e 
charter  of  the  Agriculurul  Bank  was  dcclired 
forfeited,  and  the  corporation  dissolved;  and 
tbut  Peale,  tbe  pluinlitf  in  error,  was  appointed 
trustee  and  assignee  of  tbe  Bank.and  is  tbe  sole 
legal  representative  of  tbe  corporation;  and 
tbey  aver,  that  by  operation  of  law  all  the 
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His  nf  tilt-  corporattoD  arc  vested  in  him  as  ns- 
si>;iK«.  Hud  lhat  be  became  legally  liable  tojbe 
(Teditim  lolbe  extent  of  the  atnets  which  may 
U73*]corauto  his  'hands;  and  that  he  has 
a.ve\»  in  bis  poB8e»<ioD,  sutBcient  to  pay  all  the 
debts  of  tlie  corporation. 

The  plaintiff  in  error  filed  sundry  exceptions 
and  an  answer  to  tbiit  petition.  His  2d  excep 
lion  denies  the  jurisilfcliou  of  the  court,  upon 
the  ground  that,  as  trustee  for  the  Bank,  he  is 
not  amenable  to  any  other  court  tbnn  the  one 
thai  appointed  him.  As  we  think  this  exrep- 
tion  decisive  against  the  jurisdiction  of  the  Cir 
cuit  Court  of  Louisiana,  it  is  not  necessary  in 
Ibis  opinion  to  set  out  the  other  exceptious.  or 
to  notice  the  claitns  he  set  up  by  the  way  of  an- 
swer and  reconvention,  if  his  exceptions  were 
omruled. 

There  b  an  agreement  between  the  counsel 
of  the  respective  parties,  which  admits  substan- 
tially the  facts  stated  in  the  petition,  as  respects 
the  possowinn  and  recovery  of  tlie  hotel  in  the 
suit  ia  ejeclment.and  the  appointment  of  pi»int- 
il!  in  error  as  trustee  upon  (he  forfeiture  of  the 
charter  of  the  Bank ;  and  also  that  the  defendants 
bad  presented  this  claim  to  the  commissioners 
appointed  in  Missisaippi  to  audit  claims  against 
the  Bunk,  and  that  lliey  had  refused  to  allow  it. 
There  are  otiier  admissionu,  in  relation  to  the  an- 
duhI  value  of  the  lot  and  hotel,  and  the  cost? 
and  expenses  of  the  suit  in  ejectment,  and  also 
Id  relation  to  other  things  which  are  not  ma- 
terial to  this  decision,  and  need  not  tliereforc 
be  particularly  stated.  The  case  proceeded; 
and  at  the  hearing  of  the  exceptions  they  were 
all  overruled,  and  a  decree  was  floally  passed 
against  Peale  as  trustee  and  representative  of 
tfie  President.  Directors  and  Company  of  the 
A^cultural  Bank,  directing  him  to  pay  to  the 
petitioners  the  sum  of  $30,058,  with  interest 
ihereon  at  the  rate  of  five  per  cent,  until  paid — 
and  that  the  petitioners  have  execution  there- 
for, upon  the  property,  assets,  goods  and  chat- 
tela,  lights  aud  credits  of  the  said  President. 
Dircctore  and  Company  of  the  Agricultural 
Hank  of  Missi^ippi.  then  in  the  hands  of  Ibe 
said  Peale,  as  trustee,  or  which  oiiirht  Ibere- 
aflrr  come  to  his  hands. 

It  is  to  revise  this  judgment  that  the  present 
writ  of  error  is  brought. 

The  power,  duties  and  responsibilities  of  the 
pUiotin  in  error,  as  trustee,  are  regulated  by 
ibp  laws  of  Mississippi. 

The  Act  of  1843  makes  it  the  duty  of  every 
district  attorney  in  the  State,  whenever  he  has 
good  reason  to  believe  that  any  incorporated 
bank,  lorated  in  his  district,  hat  done  any- 
thing that  would  work  a  forfeiture  of  its 
charter,  to  file  an  information  i^^nstthe  bank 
Id  Ibe  Circuit  Court  of  the  county  in  which  It  is 
Hiluated;  and  if.upon  the  trial, the  char'er  is  ad- 
judged lo  be  forfeited,  it  is  made  the  duty  of 
ibe  court  to  appoint  one  or  more  trustees  to  lake 
374*]  charge  of  its  books  and  assets,  *aDd  to 
collect  the  debts  and  sell  the  property  of  the 
banlc,  and  apply  the  proceeds  in  the  manner 
which  may  be  directea  bv  law  to  the  payment 
of  the  debts  due  from  the  corporation.  And 
tbe  trustee  is  required  to  give  liond  and  security, 
to  bt!  approved  by  tbe  ctturt,  for  the  faithful 
discbarfie  of  this  duty. 

Tli«  Act  of  1846  contains  more  detailed  pro- 
Tiaions  on  this  subject.  Among  others,  It  di- 
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rects  the  trustee  lo  return,  under  osth.  to  the 
court  by  which  he  is  apixtintcd,  an  invenioiy 
of  all  the  property  and  evidences  of  debt  which 
shall  have  come  into  his  possession ;  and  is  after* 
wards,  under  the  direction  of  the  court,  lo  sell 
the  same  at  public  auction,  and  render  an  ac- 
count of  the  fiale  so  made  to  tbe  court. 

Tbe  Act  of  1846  also  directs,  that  at  the  term 
at  which  Judgment  of  forfeiture  Is  rendered, 
the  court  ahail  appoint  three  commissioners  to 
audit  claims  against  the  corporation ;  and  it  is 
made  their  duty  to  report  their  proceedings  to 
the  court  at  the  first  term  after  the  expiration 
of  twelve  months  allowed  for  the  presentation 
of  claims;  at  whichtimeallexceptions  to  the  re- 
port are  to  be  heard  and  detennined,  and  the 
court  ihereupou  required  todirect  the  distribu- 
tion of  the  money  in  the  hands  of  the  tnislec, 
to  be  made  in  the  order  prescribed  by  the  law. 

It  was  under  these  Acts  of  the  Legislature  of 
Mississippi,  that  the  charter  of  (he  Agricultural 
Bank  was  declared  forfeited,  and  the  plaintiff 
in  error  appointed  trustee.  CominiHsioncrsalso, 
it  appears,  were  at  tbe  same  time  appointed  to 
audit  the  accounts,  who  rejected  this  cl^m. 
Upon  their  refusal  to  allow  it,  the  defendants 
in  error  instituted  these  proceedings  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

We  sec  no  ground  upon  which  the  Jurisdic- 
tion of  the  court  can  1>e  sustained.  The  plaint- 
iff in  error  held  the  assets  of  the  Bank  as  the 
agent  and  receiver  of  the  Court  of  Adams 
County,  and  subject  to  its  order,  and  was  not 
authorized  lo  dispose  of  the  assets,  or  to  pay 
any  debts  due  from  the  Bank,  except  by  the 
order  of  the  court.  He  had  given  a  bond  for 
the  performance  of  this  duty,  and  would  lie 
liable  to  an  action,  if  he  paid  any  claim  with- 
out the  authority  of  the  court  from  which  he 
received  his  appointment,  and  to  which  he  was 
accountable.  The  property,  in  legal  contem- 
plation, was  in  the  custody  of  the  court  of 
which  he  was  the  otRcer,  and  had  lieen  placed 
there  by  the  laws  of  Miasissippi.  And  while  it 
thus  remained  in  the  custody  and  possession  of 
ibat  court,  awaiting  i\s  ocder  and  decision,  no 
other  court  bad  a  right  to  interfere  with  it,  or 
to  wrest  it  from  the  iiaods  of  its  agent,  and 
thereby  put  It  out  of  his  power  to  perform  his 
duty.  The  case  falls  within  the  principle  de- 
cided by  this  court  in  Vaughn  v.  Northrop,  15 
Pet.,  1,  in  which  it  was*beld,  that  an  [*375 
aiiminiatrator  'could  not  be  sued  in  another 
slate  for  a  debt  due  from  bis  intestate,  because 
bo  is  bound  to  account  for  all  the  assets  he  re- 
ceives, to  the  proper  tribunals  of  the  govern- 
ment from  which  he  derives  bis  authority.  And 
that  decision  was  made  in  a  case  where  the  as- 
sets, by  reason  of  which  the  administrator  was 
sought  to  be  charged,  were  received  in  the  Juris- 
diction  of  the  government  in  which  the  suit 
was  brought  against  him.  but  in  which  be  bad 
not  taken  out  letters  of  administration. 

The  case  of  WiUutms  v.  BeiuiUcl  andotlieriA 
How.,  107,  isstill  more  in  point.  By  a  law  of 
Mississippi,  if  it  appearra  to  the  Orphans' 
Court,  that  the  estate  of  a  deceased  person  was 
insolvent,  it,  was  made  the  duty  of  the  court  to 
direct  I  he  property  to  be  sold  by  the  executor 
or  administrator,  and  to  appoint  commissioners 
to  audit  tbe  claims  of  creditors;  and  to  distrib- 
ute the  proceeds  of  the  property  (after  deduct- 
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ing  the  expenBM  of  the  last  ricknen  and 
funeral  expenses)  among  the  creditors,  in  pro- 
portion to  the  sum  due  to  them  respectively. 

The  appetlaut  was  the  administrator  of  an  in- 
testate whose  estate  had  been  declared  to  be  In  - 
solvent  bv  the  Orpliaus'  Court.  But  the  ap- 
pellees had  obtained  a  ludgmcDt  against  the 
administrator  In  the  District  Court  of  the 
United  States  for  the  Northern  District  of  His- 
sissippi,  before  the  adjudication  of  Inaidvency 
by  the  Orphans'  Court— and  issued  an  execu- 
tion, and  laid  it  upon  property  upon  which  his 
judgment  was  a  lien,  in  case  the  estate  was  not 
insolvent.  And,  upon  a  bill  filed  by  the  appel- 
lant to  obtain  an  injunction  staying  proceed- 
ings upon  this  execution,  the  appellees  insisted 
that  the  estate  was  not  insolvent,  but  had  been 
wasted  by  the  administrator,  and  that  the  pro- 
ceedings in  the  Orplians'  Court,  under  the  law 
of  Missifissippi,  were  no  bar  to  his  recovery  in  a 
court  of  the  United  States.  And  the  District 
Court  was  of  that  opinion,  and  dismissed  the 
appellant's  bill.  But  the  decree  was  reversed 
by  this  court  upon  the  ground  that  the  juris- 
dicUon  of  the  Orphans*  Court  had  attached  to 
the  assets,  uid  that  they  were  in  grnnio  legia, 
and  could  not  be  seised  by  process  from  another 
court. 

And  in  the  case  of  WiBtoaU  v.  Sampnon's  Lea- 
tee,  decided  at  the  present  term,  the  court  held 
that  where  certain  lands  were  in  the  bauds  of  a 
receiver,  appointed  by  the  Chancery  Court  of 
Alabama,  in  a  case  pending  before  it,  they 
could  not  be  sold  by  the  marshal  upon  process 
of  execution,  issuing  out  of  the  Circuit  Court 
of  the  United  Stales,  for  that  district,  although 
the  judgment  upon  which  the  process  issued 
was  a  lien  upon  the  land,  and  the  execution  was 
laid  before  the  receiver  obtained  actual  posses- 
sion of  the  property.  In  the  case  of  Enoin  v. 
Lmnry.  7  How.,  181,  referred  to  to  the  argu- 
370*]  ment  of  the  'counsel  for  the  defendants 
in  error,  the  proceedings  in  the  Court  of  the 
United  States  were  merely  to  enforce  a  lien 
created  by  the  testator  in  his  lifetime,  and  con- 
sequently could  not  interfere  with  thedutiesof 
the  curator,  or  the  authority  of  the  State  Court, 
under  which  he  was  acting,  and  to  which  he 
was  bound  to  account. 

It  is  suggested,  also,  in  the  aignment,  that 
the  claim  m  reconvention  made  in  the  answer, 
is  a  waiver  of  the  exception  to  the  jurisdiction; 
because  the  claim  in  reconvention  necessarily 
admits  the  jurisdiction  of  the  court.  But  the 
article  in  the  code  of  practice,  and  the  case  re 
ferred  to,  do  not  support  the  objection.  The 
claim  in  reconvention  is  in  express  temu,  mode 
in  case  the  exception  to  the  jurisdiction  Is  over- 
ruled, and  not  otherwise.  It  is  made  condi- 
tionally, the  party  at  the  same  time  denying  the 
jurisdiction  of  the  court  In  the  matter  in  con- 
trover^. 

Moreover,  the  facts  stated  In  the  petition  of 
the  defendants  in  error,  show  that  the  Circuit 
Court  of  Louisiana  had  no  jurisdiction.  And 
where  that  is  the  case,  the  general  rule  in  all 
legal  proceedings  is,  that  dofendaot  may 
avail  himself  of  the  objection  in  any  stage  of 
the  proceedings.  We  see  nothing  in  the  code 
of  practice  that  leads  us  to  suppose  that  a  dif- 
ferent rule  prevails  in  the  couris  of  Louisiana. 
And  if  it  doea,  yet  the  exception  to  the  juris- 
diction was  in  thu  case  pleaded  ^  UmiM  when 
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the  plaintiff  In  error  appeared  to  the  snit,  and 
the  conditional  claim  in  reconventloD  cannot, 
by  any  just  construction  of  its  terms,  be  fadd 
to  be  a  waiver  of  the  plea. 

The  judgment  of  the  Circuit  Court  mtui  there- 
fore be  reverted  and  a  mandate  iatued  dtrtetiitg 
the  Judgment  to  be  enknd  for  (A«  pUunt^  & 
error. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  SUtes  for  the  Eastern  DtMrict  of 
Louisiana,  and  was  areued  by  counsel ;  on  con- 
sideration whereof,  it  u  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  In  this  cause  be.  and  the 
same  is  hereby  reversed,  with  costs;  and  tbst 
this  cause  be.  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
enter  judgment  in  favor  of  the  plaintiff  in  enor. 

8.  C..8HOW..  2B8. 
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•MATTHEW     CUNNINGHAM,  ['aTT 
Flaintiff  in  Error, 

MART  W.  W.  ASHLEY,  executrix  and  tcde 
legatee  of  Chester  Abhlet,  Deceased,  and 
WILLIAM  E.  ASHLEY.  FRAHCES  A. 
ASHLEY  (now  PraKces  A.  Freexak), 
AND  HENRY  W.  ASHLEY,  by  Mart  W. 
W.  Ashley,  bis  guardian,  heirs  si  law  of 
said  Chester  AraLST,  Deceased,  and  ROS- 
WELL  BEEBE. 

Arkanea*  lande — Pre-emiption  title  under  Aii  of 
1830  better  than  title  under  JtoiUe  under  Act  of 
183S—Patentfor  tatter  eet  aside. 

On  the  2Stb  of  DeoemlMr,  1824.  Cumdnffham  ap- 

Slfed  to  the  Land  Office  at  BateevlUe,  In  Arkanias, 
>  become  the  purchaser  of  a  quarter  oectlno  of 
land  under  a  Cherokee  certtflcate  which  had  become 
vestfd  In  htm. 

This  appllc»tton  was  refused,  upon  the  VTODod 
that  two  Mew  Madrid  certificates  had  been  laid  up- 
on the  land  In  1820.  The  rlyfat  under  these  oertlA- 
cates  was  claimed  by  Ashley. 

In  1830  Cunnlofluun  said  that  Brumbach  had  an 
Improvement  on  the  same  quarter  section,  wblefe 
Brumbach  asslnied  to  Ashley.  The  lisw  sanctioned 
the  dIvlskHt  of  a  quarter  sectton,  under  suchdi^ 
cumstanoea. 

Id  1881  Cunninsrbam  claimed  a  pre-emption  rfrtt 
underthe  Act  orsatb  May,  1830.  The  claims  under 
this  Act,  and  under  the  Cherokee  float  were  not  in- 
consistent with  each  other. 

In  18S8  two  floats  were  entered  upon  ttaesaate 
quarter  section,  via.:  one  by  Plummer.  for  the  east 
half  of  It,  under  the  Act  of  1880.  and  Aemippto- 
mental  Act  of  1888;  the  other  for  the  west  half  by 
Jenbeau,  under  the  Act  of  1884,  and  the  circular  in 
the  Oenetal  Land  OSoe  of  1887.  Patents  woe  is- 
sued, and  the  title  beoiune  vested  In  Ashl^. 

The  title  or  Cnnnlnirluun  Is  better  than  that  da- 
rived  from  these  ftnats.  The  title  under  the  New 
Madrid  oertlflcates  is  not  dooidod  in  this  cose,  orsf- 
fected  In  any  way  by  the  decision.  Cunntnfham 
Is  therefore  entitled  to  the  half  of  the  quarter  Mo- 
tion which  he  claimed  separately  from  Bnimhaca. 
The  patents  obtained  by  Ashley  and  Beebe,  belnr 
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foondftd  upon  entries  wUob  were  void,  are  void 
In.  m  fkr  u  ther  Interfwe  with  tite  pre-«mptiTe 
Ifftatof  CuonliwIiaiD. 

THIS  case  was  broa|^t  up  from  the  Sapreme 
Court  of  the  State  of  Arkansas,  by  a  writ 
of  error  Issued  under  ihe  35lh  section  of  the 
Judida^  Act. 

The  facts  in  the  case  were  numerous  and 
CDcapUcated.  and  a  statement  of  the  principal 
(Ooes  is  given  in  the  opinion  of  the  court.  It 
would  not  throw  light  upon  anv  general  prin- 
dide  if  the  reporter  -were  to  give  a  more  par- 
ticoiar  account  of  the  long  series  of  acts  which 
the  respective  parties  considered  to  bethefoun- 
daticHi  of  their  respective  titles.  Nor  would  U 
be  possible  to  explain  the  arguments  of  counsel, 
OHnmeotiQg  on  contradictory  testimony,  wiih- 
out  a  previous  and  detailed  history  of  the  trans- 
BCtiooB  of  twenty  years.  One  of  the  briefs 
filed  in  the  cause  was  upwards  of  acTenty 
jHTinted  pages.  The  opinion  of  the  court  has 
Klren  a  selection  of  tfae^teadinc  facta  is  the 
caw,  so  that  its  merits  upon  both  aides  can  be 
dearly  understood. 

It  was  argued  by  MoKn.  IiAwrenee  and 
Pike  for  the  plainliff  in  error,  and  by  Mettn. 
Bradlejr  and  Johmon  for  the  defendants  in 
enor. 

378*]    •Mr.  JtuHee  MeLamn  deUrered  the 

opinion  of  the  court: 

A  writ  of  error  to  the  Supreme  Court  of  Ar- 
ktnKas.  brings  tliis  case  in  chancerv  before  us, 
under  Ihe  25ih  section  of  the  Judiciary  Act. 

On  the  25th  of  December,  l824.,Malthew 
Cunningham,  by  his  attorn^,  applied  to  the 
Register  of  the  Land  Office  at  Batesville.  in  Ar- 
kansas, to  become  the  purchaser  of  the  south- 
esM  quarter  of  section  three,  in  township  one. 
oorth.  and  in  range  twelve,  west  of  the  fifth 
principal  meridian,  south  of  the  Arkansas 
lUver;  by  virtue  of  a  certificate  (No.  28)  granted 
I?  the  Register  of  the  said  land  district,  to 
Wiilbm  Wylee,  assignee  of  William  Morrison, 
ander  the  Act  of  20tb  May,  1824. 

That  Act  provided  that  every  person,  entitled 
to  the  right  of  pre-emption  by  law.  in  the  tract 
of  couDiry  north  of  the  Arkansas  River,  which 
wss  ceded  to  the  Cheroliees,  should  be  author 
tied,  in  lieu  thereof,  to  enter  with  the  above 
Register,  any  tract,  in  the  Lawrenceville  dis- 
trict, on  which  be  may  liave  made  improve- 
mcDta.  previously  to  the  passage  of  (be  Act;  or 
CD  any  unimproved  tract,  within  the  district, 
the  sale  of  which  is  authorized  by  law. 

By  several  mesne  assignments,  the  right  of 
the  Cherokee  certificate  was  vested  in  Cunning- 
ham, and  ibe  land  he  proposed  to  enter  was. 
by  law,  authorized  to  be  sold.  The  agent  of  the 
complainant  informed  the  Register  and  Re- 
ceiver, that  be  had  the  money,  and  was  de- 
riroug  of  paying  for  the  land;  but  after  con- 
niltation  between  the  o£Bcers,  be  was  informed 
tlie  entry  would  not  be  permitted.  The  ground 
of  this  rejection  was  not  stated,  at  the  time, 
nor  entered  upon  the  records  of  either  office. 
There  can  be  no  doubt,  from  the  facts  in  the 
caae,  which  appear  in  the  correapondence  of 
the  General  Land  Office,  and  otherwise,  thai 
the  application  to  make  the  entry  was  rejected, 
00  the  ground  that  the  land  was  covered  by 
New  Madrid  locations.  And  It  appears  that  two 
New  Madrid  certificates  bad  been  laid  on  the 
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quarter  section ;  one  on  the  19tta  of  April,  1820, 
and  the  otlier  on  the  lat  of  Hay,  of  the  same 
year. 

On  the  a7th  of  Hay.  18H1,  the  compialnant 
claimed  the  right  of  pre-emption  to  the  same 
quarter  section,  under  the  Act  of  Uie  SOtb  of 
May,  1880.  Being  duly  sworn,  be  stated, 
"that,  in  the  year  1829. 'he  bad  in  cultivation 
about  four  acres,  in  com  and  vegetables,  on  the 
land,  and  had  lieen  in  possession  of  it  near  ten 
years;  was  in  poaaeadon  of  It  the  89th  of  Hay. 
1880,  and  still  occupied  it."  Several  otber  wit- 
nesses  proved  the  same  facts,  and  one  of  them 
slates,  that  he  saw  the  complainant  put  down 
on  the  (»unter  about  and  informed  the 

Receiver  that  It  was  offered  in  payment  of  the 
land. 

In  the  record,  there  is  a  list  of  the  pre-emp- 
tions allowed,  at  *the  Land  Oflfice  at  [*379 
Batesville,  br  H.  Boswell  and  J.  Rodman,  late . 
Register  and  Receiver,  from  the  8th  of  Janu- 
ary, 1831,  to  the  80th  of  June,  in  the  same 
year,  aa  appears  from  the  papers  of  that  office. 
In  that  list,  the  name  of  Matthew  Cunniebam 
stands  first,  as  bu[iog  entered  the  soumeast 
quarter  of  section  three,  first  township,  north, 
twelfth  ran jffi,  west.  ItlacertifiedbyTownsend 
Dickinson.  Register.  On  this  paper  the  word 
"rejected" ia  found,  but  by  whom  written, and 
for  what  purpose,  does  not  appear  on  the 
paper.  The  names  of  H.  Boswell  and  J.  Rod- 
man are  under  the  word  "rejected";  and  sev- 
eral of  ibe  witnesses  stale  that  Ibe  word  "re- 
jected," or  "allowed,"  was  indorsed  on  the 
envelop  of  pre-emption  papers,  as  the  decision 
of  the  land  officers  was  made. 

In  the  list  is  the  name  of  Nathan  Cloyea, 
claiming  the  pre  empilon  right  to  the  north- 
west fractional  quarter  of  section  two,  in  town- 
ship one,  north  of  range  twelve,  the  claim  to 
which  was  decreed  to  bis  heirs,  in  Lptle  et  al. 
V.  Tke  State  of  Arkantat  et  ai.,  9  How.,  828. 

There  Is,  also,  in  the  record,  a  certificate  of 
Samuel  W.  Rutherford,  Register  of  the  Land 
Office  at  Little  Rock,  where  the  papers  of  Ihe 
Batesville  officers  are  deposited,  d«ted  the  27th 
of  December.  18^7,  which  states.  "  tliat 
Matthew  Cunningham  was  allowed,  at  the 
Land  Office  at  Batesville  (Lawreocevillo  land 
district),  a  preemption  claim  on  the  southeast 
quarter  of  section  three,  township  one.  north 
range  twelve,  vest,  aa  appears  from  the  papers 
fumi»bed  this  office  fi^m  the  Land  Office  at 
Batraville,  as  having  been  allowed  said  Cun- 
ningham, prior  totheSOtb  of  June  of  the  same 
year."  The  vear  referred  to  was  ISSl,  as 
stated  in  the  above  list  of  pre-emption  clfuras. 

Various  efforts  were  made  by  ibc  complain- 
ant, at  Ibe  Land  Office  at  Batesville,  and  at 
the  General  Land  Office  at  Washington,  to  pro- 
cure a  full  recognition  of  bis  pre-emption 
claim.  Appeals  on  the  subject  were  made  to 
the  Secretary  of  the  Treasury,  and  to  the  At- 
torney-General, all  of  which  resulted  in  the 
denial  of  bis  claim,  on  the  ground  that  the 
quarter  section  wasnot  subject  to  a  pre-emptive 
right,  by  reason  of  the  prior  New  Madrid  loca- 
tions. 

It  appears,  from  the  record,  that  at  the  Land 
Office  at  Little  Rock,  on  the  6thi>f  June.  1888, 
there  was  entered,  by  "Samuel  Plummer,  by 
virtue  of  his  pre-emption  float,  under  the  Act 
of  1880,  and  ttaeaupplementsl  Ad  of  1882,  the 
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caM  half  of  Ihc  soulbpiist  qufirtcr  of  fractional  I 
iseclioii  llireu,  soiiih  iif  Ibe  Arkuastis  Uiver,  iD 
township  oue.  north  of  range  twelve,  west,  con- 
taining eighty  acres,  ifcc.aa  per  certificate 
granted  1o  him,  No.  8549."  And  that,  on  the 
Buuie  day,  "Mary  L.  Jenbcau  entered,  by  vir- 
tue of  her  pre  emptioo  float,  uDdertbeAct  of 
380*]  1834,  and  ^circular  of  the  General  Land 
Ollice,  of  the  Qth  of  June,  1837,  the  west  half 
of  rhe  ''oiitlipust  quarter  of  eeciion  three,  in 
township  one,  north  of  range  twelve,  wefit.&c., 
as  per  certifictite  grunted  to  her.  No.  3554." 

In  their  aobwers,  the  defeudaots  say.  "  that 
tbey  caused  application  to  he  made  by  legal 
and  valid  fluaiing  pre-emption  rights,  fully 
atithorized  by  Itiw,  to  locale  and  enter  tuiid 
southuui't  quarter  of  Miction  three,  the  mme  be- 
ing then  vacant  public  land,  and  liable,  by 
law,  to  be  entered  by  such  floating  rights;  and 
this  defendant  (Af-hley),  in  conjunction  with 
said  Beebe.  caused  the  same  to  be  entered,  on 
the  ea«t  half  in  the  name  of  Samuel  Plummer, 
and  the  west  half  in  the  Dame  of  Mary  L.  Jen- 
beau,"  &c,  "Which  said  floating  pre  emption 
rit;ht8  were  located,  enieted,  and  transferred, 
according  to  law  and  all  the  lawful  rules  and 
reguliitions  of  the  General  Land  Office;  and 
were  duly  patented  to  said  Beebe,  by  the  Presi- 
dent of  the  United  States,  on  the  25th  of  Sep 
tember.  1839." 

On  Ihe  26ih  of  December,  1838,  the  Com 
missionerof  the  General  Laud  OQlcc  required 
the  land  officers  at  Little  Rrx:k  lo  inform  him 
"  why  entricK  3549  and  3554.  with  two  others, 
were  permitted  to  be  made  on  land  already  oc- 
cupied by  prior  claims  long  since  located,  and 
against  the  validity  of  which  tliis  olficc  possess- 
es no  evidence."  In  reply,  dated  30th  Janu- 
ary, 1839,  the  land  officers  stated,  that  the  en- 
tries were  permitted  "upon  the  demand  .of 
Roswell  Beebe,  and  the  several  allegations 
made  by  him.  setting  forth  and  showing,  con- 
clusively, that  Ihe  Treasury  Department  had 
disallowed  tlie  pre-emption  claims  under  the 
Act  of  1814,  upon  all  the  tapds  south  of  the 
Arkansas  Hlver,  ceded  by  the  Quapaw  Treaties 
of  1818  and  1824,"  Ac.  And  they  say,  '  The 
original  plat  of  survey  embracing  those  entries, 
was,  at  the  time,  complete,  and  represented  the 
sub-divisional  lines',  and  the  number  of  acres 
corresponding  ivs inactively  with  those  cerlifl 
cates  of  entry;  and  there  was  no  evidence  of 
record  on  file,  in  either  of  our  offices,  to  show 
that  these  lands  were  ever  regularly  entered, 
or  located,  and  duo  return  made  thereof,  ac- 
conliiig  to  law.  except  such  evidence  as  was 
exhibited  by  the  pre-emption,  abstract  from 
Balesville,  under  the  Act  of  1814,  and  the  color- 
ing of  the  plat.  The  capitol  of  the  Stale  of 
Arkansas  is  built  upfjn  a  portion  of  these  lands, 
at  a  cost  of  some  seventy  -thouband  dollars,  or 
more.  The  corporate  aulhoritiea  of  the  Cilv 
of  Little  Ilock,  as  well  as  the  Inhabitants,  all 
hold  under  conveyances  derived  from,  as  un- 
der the  pre-emption  claim,  and  against  the 
New  Madrid  claims,  either  by  a  compromise 
made  by  the  respective  claimants  about  the 
year  1821.  or  by  the  decision  of  the  land  officers 
at  Batcsville,  of  which  we  are  not  particularly 
informed.  All  parties,  within  the  limits  of  the 
381*]  *city.  we  believe,  are  fully  satisfied 
that  these  cntrica  which  embrace  it  will  cure 
the  defects  iu  their  titlea,  as  no  disaaUsfacUon 
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I  Is  believed  to  exi»t  with  anyone  interenti-d  in 
the  question,  Tliose  entries  were  therefore  al- 
lowed by  U9  upon  due  reflection,  under  the  be- 
lief that  we  were  acting  correctly  in  the  faltli- 
ful  discharge  of  our  duties;  and  by  which  tlie 
individuals  who  supposed  they  rightfully 
claimed  those  lands,  will  l>e  enabletl  to  obtaio 
a  perfect  title,  and  thereby  save  and  protect  the 
rights  and  titles  of  the  numerous  persons  chiim- 
ing  under  theui,  and  to  whom  tliey  are  iMuad  ^ 
by  obligation  or  deed." 

In  a  letter  from  the  Commissioner  of  the 
General  Land  Office,  dated  the  34lb  of  Sepkm- 
bcr,  1839,  to  the  Refristerand  Receiverat  Liiile 
Rock,  be  aays:  "  Your  leltcr  in  reference  lo 
certain  tracte  of  land  located  by  floats  3549  and 
S5S4,  under  the  Act  of  Ihe  19th  of  June.  ltSI4. 
has  been  received:"  and  he  remarks,  "afteran 
attentive  and  careful  examination  of  all  the 
questions  connected  with  the  different  claims 
preferred  to  the  land  above  referred  to,  ibis 
office,  on  t)ie  18th  iiislant,  transmitted  tolbo 
Secretary  of  the  Treasury,  agreeably  to  bis  re- 
quest, a^l  the  papers  in  reference  to  IbeciM, 
with  an  opinion  of  this  office  in  favor  of  a  con- 
flrmatlon  of  tliese  floats,  reganling  the  bond 
Sled  by  Roswell  Beebe  as  a  sufficient  comph- 
ance  with  the  spirit  of  the  circular  of  11th  of 
October,  1887;  and  I  liave  this  da^  received 
from  him  a  oomuiuDicatlon  concumng  in  tliat 
opinion.  Patentswll],  therefore,  issue  for  cer- 
tificates 3549  and  8554,  and  two  other  numbers 
stated." 

The  circular  referred  to  bv  the  Commissioner, 
in  the  above  letter  of  the  lllh  of  October,  1837, 
contains  the"following  sentences:  "  The  Presi- 
dent of  the  United  States  has  directed,  that  un- 
til the  further  action  of  Congress  thereon,  the 
rights  of  pre-emption  of  eighty  acres  of  land 
elsewhere,  ustially  called  floating  rights,  grant- 
ed  by  the  second  section  of  the  Act  of  Coo- 
gress.  approved  Ma^  29th,  18:^0,  which  Act 
was  revived  and  continued  by  the  Act  approved 
June  19th,  1834,  and  which,  also,  as  you  were 
informed  by  my  circular  of  June  9th,  1837,  is 
for  certain  purposes  therein  stated,  still  In 
force;  shall  oe  restricted  in  their  location  to 
unimproved  and  vacant  public  land." 

"  lou  are  therefore  instructed  not  to  pt^rmit 
the  entry,  b^  virtue  of  a  floating  right,  of  aoy 
tract  on  which  there  Is  a  cullivation,  improve- 
ment, settlement  or  occupant,  unless  Ihe  own- 
er of  the  float  shall  flrst  produce  to  you  the 
written  consent  thereto,  of  the  person  or  per- 
aons  claiming  the  same  improvement,  culiiva- 
tioD.  settlement  or  occupancy,  attested  by  tvo 
witnesses." 

The  second  section  of  the  Act  of  the  29ih 
of  May,  1830,  provides.  "  that  where  two  per- 
sons are  settled  upon  the  same  quarter  sectioa, 
each  may  receive  a  preemptiou  for  elehty 
acres,  and  a  *rlght  to  enter  eighty  acres  1*383 
elsewhere,  so  as  not  to  interfere  with  other  set- 
tlers having  a  right  of  preference." 

In  his  letter  to  the  Secretan*  of  the  Treasury, 
"  in  favor  of  a  confirmation  of  tlie  alwve  floftlH." 
the  Commissioner  says,  "  the  claim  of  Matthew 
Cunningham,  under  the  Act  of  26lh  of  May, 
1824.  has  heretofore  been  disposed  of;"  aud 
further,  "  that  the  claims  of  Christian  Brum- 
bacb  and  Matthew  Cunningham,  under  the 
Pre  emption  Act  of  S9th  May,  1830,  have  no 
validity.  The  report  of  the  It^^ster  and  Re- 
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reiver,  dated  30th  July,  183S,  and  its  ac- 
compacTing  papers,  together  with  the  Re- 
ceirer's  letter  of  the  85lh  July.  1880.  with  the 
Inclosure,  show  that  no  action  had  been  had  on 
the  claim  of  Christiaa  Brumbach,  by  the  land 
officers:  that  no  tender  of  the  purchase  money 
iraa  made  by  him,  and  no  explanation  can  be 
riven  why  his  claim  has  been  suffered  to  sleep 
from  1831  to  1889;  and  then  only  revived  upon 
the  rejection  of  the  claim  of  Mrs.  Backus,  for 
the  same  quarter  section  under  the  Act  of  1838, 
who  claims  also  to  hold  under  Brumbach's 
claim  of  the  Act  of  1880.  Brumbach's  own 
testimony  shows  also  tiiat  he  w!>8  living  there 
by  the  permission  of  one  of  the  proprietors  of 
the  town,  and  made  the  improvements  for 
their  benefit  under  a  contract;  and  his  deed  of 
De^mber  23d,  1S24.  accompanies  those  papers 
whereby  those  improvementa  were  conveyed 
to  Chester  Ashley,  one  i>f  the  proprietors. 

And  further  m  relation  to  Cunningham's 
claim  under  the  Act  of  1834,  he  says,  it  was 
rejecttri  under  the  opinion  of  the  Attorney- 
General;  and  remarks,  "there  is  a  strong  point 
against  the  validity  of  that  claim,  which  cir- 
cumstances did  not  render  it  necessary  hereto- 
fore to  make.  viz. :  that  as  the  law  of  2tHh  May. 
1^,  granted  the  privilege  of  entering  vacant 
land  only,  except  where  the  pre-emptor  or  his 
l^cal  representatives  was  desirous  of  securing 
his  own  improvements  made  prior  to  the  pas- 
sage of  the  land.  &c.,  and  be  argues  that  Cun- 
ningham should  not  be  permitiea  to  locate  one 
hundred  and  sixty  acres  of  land,  to  secure  im- 
provements on  a  few  town  lots." 

On  the  15th  of  July.  1889.  it  appears,  by  the 
certiflcate  of  the  Beceiver  at  Little  Rock,  that 
the  complainant  again  tendered  the  sum  of  two 
hundred  dollars,  in  payment  of  the  quarter  sec- 
lion  in  controversy. 

As  the  legal  title  to  the  land  in  controversy 
is  in  the  defendants,  the  right  of  the  complain- 
ant can  be  sustained  only  by  showing  a  para- 
mount equity.  This  he  has  attempted  to  do. 
Bat  before  we  enter  upon  this  investigation,  it 
may  be  proper  to  state,  distinctly,  the  grounds 
<ai  which  the  title  of  the  respective  parties  will 
be  considered.   From  the  issue  made  by  the 

file^inga,  we  do  not  consider  the  New  Madrid 
ocations.  or  ^y  right  under  them,  as  involved 
in  the  case.  Tbey  were  necessarily  set  aside, 
383*]  *if  not  abandoned,  by  the  defendants, 
when  they  located  their  floating  rights  on  the 
land  ID  controversy,  on  which  patents  were  ob- 
tained. The  right  of  the  complainant  has. 
from  its  origin,  been  hostile  to  the  New  Madrid 
claims. 

The  equity  of  the  complainant  must  rest 
upon  his  occupancy  and  improvement  of  the 
Iiuid,  whether  he  claims  under  the  Cherokee 
warrant  or  a  pre-emption  under  the  Act  of 
1830.  The  defendant's  legal  title  will  be  con- 
sidered as  founded,  exclusively  on  the  locations 
made  by  the  floating  rights,  on  which  the  pat- 
ents were  obtained. 

The  two  claims,  set  up  by  the  complainant  in 
hia  bill,  require  different  »ct8.  in  the  order  of 
time,  to  sustain  them;  but  they  are  in  no  re- 
spect inconsistent  with  each  other.  The  Cher- 
okee float  could  be  located  only  on  unoccupied 
land,  or  on  land  improved  by  toe  holder  of  the 
warrant. 

As  the  land  officers  at  Batesville  would  not 
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permit  the  complainant  to  make  an  entry  under 
either  claim,  it  is  therefore  important  to  ascer- 
tain on  what  ground  they  decided;  and  also  as 
to  the  sufllciency  of  the  evidence  to  snsiain  the 
right  as  claimea.  There  can  bo  no  questlcm 
that  the  decision  of  these  officers  was  founded 
on  the  prior  New  Madrid  locations.  Thei*e 
were  made  liefore  the  complainant  took  posses- 
sion of  the  land.  This,  under  the  circum- 
stances, being  an  insuperable  objection  to  the 
entry,  no  court  can  presume  that  their  decision 
was  made  on  any  other  ground,  unless  such 
ground  was  stated,  or  the  evidence  was  de- 
fective. 

The  voluminous  correspondence  of  the  Gen- 
eral Land  Office  shows  that  the  lacd  offlcers 
considered  the  above  New  Madrid  locations  as 
an  appropriation  of  the  land.  Was  the  evi- 
dence adduced  by  complainant  sufficient  to  es- 
tablish his  right? 

The  authority  to  Samuel  C.  Roane  to  make 
the  entry,  as  the  agent  of  Cunningham,  under 
the  Act  of  1834,  was  undoubted.  The  appli- 
cation to  make  the  entry  was  made  in  due  form. 
The  Cherokee  warrant  had  been  issued  by  the 
land  officers,  who  were  called  upon  to  make  the 
entry.  The  assignments  upon  the  warrant  were 
prima  fade  evidence  of  right  in  Cunningham, 
and  there  does  not  appear  to  have  been  any  ob- 
ection  to  them ;  they  must  be  considered,  there- 
ore,  as  having  tieen  held  sufficient.  The 
money  on  the  entry  was  offered  to  be  paid  to 
the  Receiver,  and  the  only  defect  in  the  evi- 
dence was  as  to  the  improvements  and  occu- 
pancy of  the  complainants.  These,  it  is  con- 
tended, the  court  may  presume  were  within  the 
knowledge  of  the  land  officers,  or  that  the  facts 
were  proved  by  parol,  or  that  they  were  proved 
by  affidavits,  wtilch  have  become  mislaid  or 
lost.  As  the  proof  in  the  record,  in  regard  to 
these  facts,  applies  to  the  pre-emption  claimed 
under  the  Act  of  1880.  there  Is  no  occasion  to 
resort  to  presumptions  on  this  head. 

*The  Pre-emption  Act  of  the  89th  of  [*384 
Hay,  1890, in  the  first  section,  provided,  "that 
every  settler  or  occupant  of  the  public  lands, 
prior  to  the  passage  of  this  Act,  who  is  now  in 
pcHsession,  and  cultivated  any  part  thereof  m 
the  year  1829,  shall  be.  and  he  is  hereby  author- 
ized to  enter,  with  the  Register  of  the  Land 
Office  for  the  district  in  which  the  lands  may 
lie,  by  legal  sub-divisious,  any  number  of  acres, 
not  more  than  one  hundred  and  sixty,  or  a 
quarter  section  to  include  his  improvement, 
upon  paying  to  the  United  States  the  then  mini- 
mum pnce  of  said  lands." 

Under  this  law  the  applicant  was  a  witness, 
and  Cunningham  was  interrogated  by  the  land 
officers  on  tits  application.  He  stated  that  in 
the  year  1 829,  he  cultivated  about  four  acres  on 
the  quarter  section  claimed,  and  that  he  had 
been  in  possession  of  said  improvement  for 
near  ten  years,  and  that  he  was  still  In  posses- 
sion of  it.  And  he  further  stated.  Christian 
Brumbach  had  an  improvement  on  the  same 

auarter  section  which  he  had  in  cultivation,  in 
le  year  1839.  and  has  continued  to  hold  pos- 
session of  the  same  to  this  time.  This  state- 
ment is  corroborated  by  the  oatli  of  C,  Brum- 
bach. and  a9  to  the  occupancy  and  improve- 
ment of  complainant  by  C.  H.  Pelham  and 
Richard  Searcy. 
It  is  clearly  shown  that  the  improvements  of 
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Gunningbam,  up  to  1881,  were  wholly  on  the 
quarter  seciion  claimed :  and  that  his  cultiva- 
tion and  occupancy  continued -without  inter- 
ruption from  the  time  he  Ux)k  possession  in 
1831,  until  the  fall  of  the  year  1881.  He  then 
removed  to  hia  present  residence,  the  priQci|>al 
part  of  which  is  on  the  northwest  quarter  sec- 
tion, but  a  part,  if  not  all.  of  his  oul  buildings, 
are  ou  tbc  southeast  quarter.  His  former  reHi- 
deuce  was  south  of  his  present  one.  The  im- 
provement he  made  at  first  is  still  cuUirated  by 
him. 

As  lot  number  one.  on  which  the  complain- 
ant's first  house  was  built,  was  conveyed  to 
Bertraod,  bis  step-son,  in  162L,  by  O'Uarra,  it 
is  contended  that  t)ie  complaiannt  had  no  such 
re«4deDce  on  (he  laud  as  to  entiile  him  to  pre 
emption.  Bertrand  was  a  minor,  and  lived 
witti  his  step-f»ther  at  the  time,  and  it  is  quite 
clear,  that  a  minor  cannot  claim  a  pre-emptive 
right.  But,  in  addition  to  this,  as  the  case  is 
n<iw  before  us,  it  does  not  appear  that  O'Harra 
had  any  right  to  the  lot  conveyed. 

It  is  objected  that  CuDQinghatn's  improve- 
mente,  though  on  the  quarter  section  claimed, 
are  limited  by  the  boundaries  of  a  certain 
square,  or  lots,  within  the  City  of  "  Little 
Itock;"  and  that,  consequently,  he  cannot  claim 
a  pre  emption  for  the  quarter  secliou. 

On  the  20th  of  November,  1831.  certain  in- 
dividuals, assuming  to  be  owners  and  proprie- 
tf>r8  of  the  northeast  fractional  quarter  of 
385*]  'section  number  three,  and  of  fractional 
section  number  twn.  of  township  number  one, 
north  of  the  base  line  in  range  number  twelve 
west,  entered  into  adeed  of  assurance,  in  which 
they  agreed  to  lay  out  the  Town  of  Little  Rock, 
specifying  the  streets  and  alleys,  and  making 
certain  donations  of  public  squares  and  lota  for 
public  purposes.  This  plat  appears  to  have 
been  surveyed  so  as  to  embrace  the  quarter  sec- 
tion in  controversy.  In  their  answers,  the  de- 
fi-ndants  specify  a  number  of  lots  sold  in  the 
foutheast  quarter,  and  they  allege  the  greater 
part  of  it  has  been  sold  in  lots.  The  proprie- 
lors  in  their  deed  say,  that  they  extended  the 
pint  to  adjoining  lands  not  owned  by  them. 

This  surrey  of  lots  in  the  southeast  quarter 
of  section  three,  if  made  without  authority, 
cannot  embarrass  the  complainant's  right.  The 
New  Madritl  locations  being  out  of  the  case, 
should  the  right  of  the  complainant  be  sus- 
tained against  the  legal  title  of  the  defendants, 
the  surveys  must  be  considered  as  void.  The 
town  was  incorporated  in  1825,  and  by  the  Act 
of  1827,  the  corporation  was  extended  so  as  to 
embrace  the  whole  of  the  town  plat. 

When  the  improvement  of  the  complainant 
was  commeoced.the  »toutheast  quarter  was  in  its 
natural  state,  unchanged  by  any  improvements. 

Every  legal  requisite  appears  to  have  been 
complied  with  under  the  Act  of  1830,  to  en- 
title the  complainant  to  a  pre  emption.  His 
improvement  and  occupancy  under  the  law 
were  clearly  proved.  Indeed,  it  would  seem 
from  the  facts,  that  he  was  entitled  to  become 
the  purchaser  of  the  land  under  the  law  of 
I8i4.  But  all  the  facts,  necessary  to  establisli 
his  right,  were  before  the  Register  and  lieceiver 
on  his  second  application.  His  application  to 
make  the  entry  may  be  said  to  have  been  re- 
jected, because  it  was  not  allowed.  But  no 
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doubt  can  exist  as  to  the  ground  of  the  re- 
jection. It  was  not  on  account  of  any  defi- 
ciency in  tlie  proof,  but  on  the  ground  of  the 
New  Madrid  locations.  This  is  placed  b^ond 
question,  by  the  parol  proof  in  the  case,  and 
the  correspondence  of  the  General  Land  Office. 
Other  objections  to  the  claim,  after  the  second 
rejection,  were  slated  by  that  officer,  which  al- 
leged a  want  of  diligence  by  the  complainant, 
in  failing  to  do  what  he  has  proved  was  done, 
in  the  prosecution  of  his  ri^t.  Some  of  these 
objections  showed  a  misapprehension  of  the 
facts,  others  of  the  law. 

The  offices  at  Bateaville  were  loosely  kept, 
and  it  appears  in  proof  that  some  year  or  two 
before  his  death,  Boswell.  the  Hv^ster,  became 
intemperate,  and  his  duties  were  neglected. 
Oreat  labor  was  required  from  his  saccesaw  to 
reduce  to  system  the  confused  mass  of  papers 
he  found  in  the  office. 

It  was  the  practice  of  the  office  to  indorse 
on  the  envelop  *of  the  pre  emption  pa-  [*380 
pera.  the  decision,  of  which  no  other  entry  was 
made.  And  one  of  the  witnesses  states  that 
"  rejected  "  was  indorsed  on  theenvelop  which 
inclosed  the  papers  of  Cunningham.  It  is  dif 
ficult  to  reconcile  this  fact  with  two  lists  in  the 
record,  duly  certified,  of  pre  emptions  allowi-d. 
in  both  of  which  the  name  of  Cunningham  is 
found.  The  word  "  rejected  "  is  on  one  of  the 
lists.  There  can  be  no  doubt  the  claim  was  re- 
jected as  often  as  it  was  brought  to  the  notice 
of  the  Land  Department,  so  long  as  the  New 
Madrid  locations  were  sanction^].  No  other 
decision  could  he  made.  But  on  the  6th  of 
June.  18S8.  floats  were  permitted  to  l>e  located 
on  the  quarter  section  in  controversy,  covered 
by  the  New  Madrid  locations.  This  was  pro- 
cured through  the  agency  of  the  defendants, 
and  for  their  heneflt. 

It  was  the  result  of  a  controversy  of  nearly 
twenty  years'  continuance.  Since  1831,  Cua- 
ningbara  had  occupied  the  land,  and  had 
carried  on  the  controversy  with  a  commendable 
energy,  and  at  no  small  expense  of  time  and 
money.  He  urged  his  claim  at  the  General 
Land  Office,  personally,  and  by  agents.  The 
correspondence  ou  the  subject  was  earnest  and 
voluminous.  But  the  defendants,  having  nuile 
their  entries,  received  the  legal  title.  And  their 
equity  must  now  be  compu^  with  that  of  the 
complainants. 

The  New  Madrid  locations  w^ere  controlled 
by  the  defendants.  And  they  were  not  with- 
drawn, or  the  obstacle  which  they  created  re- 
moved, until  the  defendants'  entries  wore  made. 
The  floats  under  which  these  entries  were  per- 
mitted, were  issued  under  the  Act  of  18^0, 
continued  in  force  by  the  Act  of  1834.  The 
second  section  of  the  Act  declared  that  these 
floats  should  be  so  located.  "  as  not  to  interfere 
with  other  settlers,  having  a  right  of  prefer- 
ence." And  the  circular  of  the  Land  Office 
directed  th^  they  "should  be  restricted  totm- 
improved  and  vacant  lands." 

'These  stringent  regulations  were  not  suffi- 
cient to  protect  the  rights  of  the  complainant. 
His  occupancy,  improvements  and  claim,  were 
known  to  the  defendants,  and  to  all  the  offlcen 
of  the  government,  who  acted  on  the  subject. 
They  excused  or  justified  themselves  on  the 
ground,  that  by  permitting  the  entry  to  be 
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nude,  many  of  tbe  citizens  of  "  Little  Rock  " 
woaM  be  quieted  io  their  titles. 

On  the  9th  of  July,  1888,  an  iostniment, 
under  seal,  was  entered  into  between  Koswell 
Bcebe,  to  whom  tbe  patents  were  issued,  of  the 
one  part,  and  the  Mayor  and  Aldermen  of  the 
City  of  "Little  Rock."  in  behalf  of  said  City, 
as  well  as  in  behalf  of  ihe  Stale  of  Arkansas, 
and  also  in  behalf  of  any  person  or  persons 
who  may  have  in  his  own  right  a  proper  aud 
387*]  regular  chain  *of  conveyance  or  con- 
veyances of  any  town  lot  or  lots  situated  in  the 
first  original  Town,  now  City.of  "Little  Rock." 
deriveil  from.  by.  or  under,  any  one  or  more  of 
the  original  owners  or  proprietors  of  the  town, 
as  represented  upon  the  first  original  plan  as 
iben  surveyed  and  laid  off  into  towo  lots,  of 
theotherpart,  witneaeeth:thatwheTea8,thesaid 
Rmwell  Beebe  has  caused  to  be  located  and  en- 
tered with  preemption  floating  claims,  at  the 
I^nd  CMBBce  at  "Little  Rock."  aud  upon  which 
the  city,  south  of  tbe  Arkansas  River,  and 
west  of  the  Quapaw  line,  is  now  built,  the  fol- 
lowing described  tracts  or  parcels  of  land,  to 
wit:  the  northeast  fraettonal  quarter  of  frac- 
tional section  three,  and  the  west  fractional  jnrt 
of  the  northwest  and  southwest  fractional  quar- 
ters of  fractional  section  two;  all  in  township 
one,  north  of  the  base  line  of  range  twelve  west, 
&c.  And  in  all  cases,  where  purchases  of  lots 
had  been  made  in  tbe  above  tracts,  Beebe  bound 
bimKlf  to  release  to  tbe  purchasers. 

This  arrangement  induced  the  land  officers 
to  permit  the  entriea  to  be  made,  as  well  on  the 
southeast  quarter  in  controversy,  as  on  the 
tracts  above  described.  And  it  wai  considered 
at  the  General  Land  Office  as  a  suincient  com- 
pliance with  the  circular  of  that  ORlce.  dttted 
the  Uth  of  October.  1887.  The  patents  on 
this  view  were  issued  to  Beebe;  aud  on  the  11th 
of  January,  1849.  Beebe  conveyed  one  half  of 
the  southeast  quarter  in  coutroversy,  to  Ash- 
ley. 

However  satisfactory  the  agreement  of  Beebe 
may  have  l>een  to  claimants  of  lots  on  the  tracts 
specified  in  bis  agreement,  as  it  did  not  embrace 
the  land  claimed  by  the  complainant,  it  was  not 
designed  for  his  benefit.  And  it  is  unaccount- 
able that  the  land  officers  at  "  Little  Rock  " 
and  at  Washington,  should  have  considered  the 
arrangement  as  a  compliance  with  the  regula- 
tion which  prohibited  the  entry  of  floats  upon 
improved  or  occupied  land.  And  it  Is  wor 
ihjf  of  remark,  that  these  locations  were  per- 
mitted to  be  made  at  "  Ltttle  Rock  "  while  the 
clumaot  was  at  Washington,  prosecuting  his 
daim. 

Has  the  complainant  placed  himself  in  a  po- 
rtion to  object  to  the  defendants'  equity?  He 
did  everything  he  could  reasonably  be  required 
to  do,  to  locate  his  Cherokee  warrant  on  tbe 
Wd,  under  tbe  Act  of  18:^  Had  it  been  ob- 
jected, on  that  appticatioD,  that  he  did  not 
prove  his  improvement  and  occupancy,  the  wit- 
sesses  would,  at  once,  have  been  called.  With 
this  exception,  he  did  everything  the  law  re- 
quired to  perfect  bis  claim. 

Bat.  under  the  Act  of  1880,  his  proof  was 
in  DO  respect  defective.  It  was  worthy  of  the 
highest  credit,  and  full  toevtry  point;  and  the 
iBoney  was  offered  to  be  paid.  But  the  loca- 
liotu  of  tbe  New  Madrid  warrants  were  an  oh- 
^le  then,  as  thcgr  bad  been  on  the  flrst  appll- 
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cation.  These  locations  were  not  In  the  way  of 
'defendants'  floats,  and  It  is  not  mate-  [*388 
rial  to  inquire  by  what  means  they  were  set 
aside.  This  being  done,  tbe  rights  of  the  com- 
plainant were  paramount  to  those  acquired  un- 
der the  new  location.  Those  rights  were  found- 
ed on  the  settlement  and  improvement  in  1821. 
and  oo  the  acts  done  subsequently  in  the  prose- 
cution of  his  claim.  Having  done  everything 
which  was  io  his  power  to  do,  the  law 
required  nothine;  more.  And  the  defendants 
who  caused  tbe  floats  to  be  located  on  the  prem- 
ises, had  full  notice  of  the  complainant's  nghla. 
They  are  chargeable  with  this  notice.  Under 
the  second  section  of  the  Act  of  the  29lfa  of 
May,  1880,  and  the  circular  of  the  Commis- 
sioner of  the  Qeneral  Land  Office,  of  the  11th 
of  October,  1847,  so  far  as  the  new  entries  in- 
terfered with  the  rights  of  the  complainant, 
they  were  void.  They  were  in  conflict  with 
the  law  and  tbe  regulation. 

The  pretense  that  the  agreement  of  Beebe. 
which  bound  him  to  execute  deeds  to  the  pur- 
chasers of  lots,  was  a  compliance  with  the 
above  circular,  so  far  as  regards  the  land  in 
controversy,  was  without  foundation.  It  mey 
have  misled  the  officers  at  Washington,  and  in 
this  it  may  have  answered  its  purpose.  The 
officers  of  the  government  are  the  agents  of  the 
law.  They  Cannot  act  beyond  its  provisions, 
nor  make  compromises  not  sanctloEed  by  it. 

By  tbe  second  section  of  the  Act  of  1830,  it 
is  provided,  "That  if  two  or  more  persons  be 
settled  upon  the  same  quarter  secUon,  the  same 
may  be  divided  between  the  first  two  actual 
settlers,  if  by  a  north  and  south,  or  east  and 
west  line,  tJbe  settlement  or  improvement  of 
each  can  be  included  In  a  half  quarter  section. " 

At  the  time  tbe  complainant  applied  for  a  pre- 
emption under  the  Act  of  1880,  he  stated  that 
Christian  Brumbach  had  an  improvement  on 
tbe  same  quarter  section,  which  he  had  in  cul- 
tivation in  tbe  year  1829,  and  has  continued  to 
hold  possession  of  the  same  to  this  time.  And 
it  was  proved  that  Brumbach  cultivated  the 
land  in  1880.  The  improvement  occupied  by 
complainant  was  commenced  about  the  same 
time  as  the  one  occupied  by  Brumbac;  and 
the  evidence  shows  that  they  were  the  flrst  set- 
tlers on  the  luid.  This  we  suppose,  under  the 
law,  limitBthe  pre-emption  daimed  bythecom- 
plainant  to  one  half  of  the  quarter  section. 
The  residence  and  improvement  of  Brumbach 
brought  him  prima  fade  within  the  law ;  wheth- 
er he  applied  for  and  attained  a  pre-emption 
or  not.  It  was  necessary,  under  the  regulations 
of  the  General  Land  Office,  that  the  complain- 
snt  should  state,  in  hts  applications,  the  occu- 
pancy, improvement  and  cultivation  of  Brum- 
bach. and  whatever  objection  may  be  made  to 
bis  pre-emption  claim  by  the  government, 
•cannot  enlarge  tbe  right  of  the  com  [*389 
plainant.  Brumbach  applied  for  a  pre-emption 
in  the  quarter  section,  under  the  Act  of  1880, 
and  established  his  right  in  everything,  except 
the  tender  of  the  money.  His  claim  was  re- 
jected, no  doubt,  on  the  same  ground,  as  was 
that  of  the  complainant's. 

Brumbach  bad  conveyed  his  right  to  Ashley, 
in  whom  the  legal  title  is  v^ted  to  one  half  of 
the  quarter  section.  This  removed  the  objec- 
tion to  the  location  of  one  of  the  floating  rights 
for  eighty  acres  on  the  quarter,  as  the  Improve 
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ment,  If  not  made  by  Ashlcpr.  was  owned  hy 
him.  In  regard  to  the  one  half  of  the  quarter, 
the  entTT  was  not  prohibited  by  the  second  sec 
tion  of  me  Act  of  1830,  or  the  circular  of  1837. 
To  extend  the  pre-emptive  right  of  the  com- 
plaioaDt  over  the  entire  quarter,  would  cover 
iTaprovcmentsof  another  individual.made  about 
the  same  time  as  those  on  which  his  pre-emption 
is  founded.  This  would  disregard  the  express 
prori^on  of  the  law,  which  gives  to  each  settler, 
where  there  are  two  upon  the  same  quarter  sec- 
tion, eighty  acres. 

As  the  right  set  up  by  the  complainant  arises 
under  an  Act  of  Congress,  and  the  decision  of 
the  Supreme  Court  of  Arkansas  was  against 
that  right,  this  court  has  jurisdiction  or  the 
cose. 

We  have  not  con^dered  any  right  equitable 
or  legal,  as  arising  under  the  new  Madrid  loca- 
tions, laid  upon  the  land  in  dispute.  Such 
right,  if  any  existed,  is  not  presented  in  the 
pleading,  in  such  a  form  as  to  require  its  con- 
sideration and  decision.  It  therefore  remains 
wholly  unaffected  by  the  decree. 

The  facts  in  the  case  are  exceedingly  volu- 
mlnouB  and  complicated;  but  we  have  consid- 
ered them,  and  Uie  legal  and  equitable  bearing 
they  have  upon  the  title  of  the  parties.  Upon 
this  view,  we  are  brought  to  the  conclusion  that 
the  entries  on  which  the  defendants'  patents 
were  issued,  were  void,  so  far  as  they  interfere 
with  the  claim  of  the  complunant,  for  the  rea- 
sons staled,  and  that,  coasequently,  the  patents 
are  also  void.  The  decree  of  the  Supreme 
Court  of  Arkansas  is  therefore  reversed;  and 
the  cause  is  remanded  to  that  court,  with  in- 
structions to  enter  a  decree  in  pursuance  of  this 
opinion.  And  in  order  to  give  more  definitely 
our  views,  we  state,  that  on  a  full  consider- 
ation of  the  pleadings  and  proof  in  the  case, 
we  consider  that  the  two  entries  of  eighty  acres 
each,  made  in  the  name  of  Samuel  Plnmmer 
and  Mary  Louisa  Jenbeau,  on  the  southeast 
quarter  of  section  number  three,  in  township 
one  north,  and  in  range  twelve,  west  of  the 
flftb  principal  meridian,  south  of  the  Arkansas 
River,  are  void  so  far  as  they  interfere  with  t  he 
pre  emptive  right  of  Matthew  Cunningham  to 
one  half  of  the  sdd  quuter;  and  that  Roswell 
Beebe.  and  thebelrs  of  Chester  Ariiley,  deceased, 
defendants,  shall  execute  a  deed  of  (quitclaim 
S00*1  *lo  the  said  Cunningham,  on  his  paying 
or  tendering  to  them  the  minimum  price  of  the 

Sublic  land,  with  interest  from  the  sixth  of 
une,  1888,  the  time  the  ibove  entries  were 
made,  to  one  half  of  the  above  quarter  section, 
by  east  and  west,  or  north  and  south  lines,  so 
as  to  Include  his  improvement  on  the  quarter 
section;  or,  if  snch  a  division  cannot  be  made, 
that  they  convey  to  him,  as  aforesidd,  a  Joint 
Interest  of  one  half  in  the  quarter  section. 

Ah^  Vie  eovrt  order  that  the  decree  shall  in 
no  reapect  affeei  any  right  which  may  or  does 
exist,  under  Che  New  Madrid  loeationt,  in  the 
d^endanU  or  other  peraont,  ifa/ny  there  be. 

OBDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Arkansas,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  It  is  now  here 
ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  Supreme  Court 
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in  this  cause  be,and  the  same  Is  hereby  revmed, 
with  costs;  and  that  this  cause  be,  and  the  name 
is  hereby  remanded  to  the  said  Supreme  Court, 
for  further  proceedings  to  be  had  therein  la 
conformity  to  the  opinion  of  this  court. 

Clted-^  Bow..  8;  22  How.,  aOS:  1  Bla(A..13B:  t 
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MARY  LUCINDA  BOSLEY,  HENRY  BOS^ 
LEY,  MARY  JANE  DAVIS.  BALLY  ANN 
DAVIS,  JAMES  BOSLEY  and  MELDRID 
BOSLEY  (infants),  by  their  guardian  and 
next  friend  John  Boblbt,  and  JOHN  BOS- 
LEY, son  of  the  said  John, 
c. 

MAROARET  K    WYATT,  Executrix  of 

Elizabeth  N.  Boblet,  Deceased. 

Devise  of  land — toAa*  change  iff  interest  of  de- 
visor will  vtorkmoeaUon — gueation  ^interttt 
and  intent. 

Jomea  Bosley.  in  his  will,  after  sundry  epedflc 
devisee  and  t>eQurBt«,  devised  and  t>equeBtbed  all 
his  lands  and  otner  t-eal  estate  In  Ba)timore,  Cecil, 
and  Allegrhany  countiefi,ln  Maryland,  and  also  in 
Florida,  and  his  bouse  and  Int  In  tiunt^  Croix,  and 
all  the  real  estate  be  inltrht  have  clsewhure.  to  his 
wife  BlizAbcth,  her  heirs  and  a«8lpiis.  In  trust  to 
Bell  the  fane  and  divide  the  net  proceeds  thereof, 
with  all  the  residue  of  bis  estate,  eaually  l>etweeD 
herself  and  the  children  of  bis  brother. 

After  making:  bis  will,  be  sold  nil  of  tho  lands, 
particularly  mpntloned  in  the  residuary  clause  of 
the  will  above  stated,  eioept  some  lands  lyinr  in 
Baltimore  County.  At  the  time  of  making  the 
codicil  hereafter  mentioned,  he  held  some  of  the 
proceeds  of  these  sale*  in  bonds  and  other  securi- 
ties, and  with  the  residue  had  purchased  other 
property. 

He  afterwards  made  a  codicil,  by  which  be  de- 
vised bis  summer  residence  In  Baltimore  County, 
to  his  wife,  and  al.so  the  securities  he  held  for  tfie 
lands  sold  in  Cecil  County,  and  directed  all  tb^ 

f roperty  be  bad  acquired  after  the  date  of  hie  will 
0  be  sold,  and  the  proeeedn  to  be  equally  dl\  Ided 
between  hia  wife  and  her  sister  Margaret.  Then 
followed  a  residuary  clause  In  (he  followlnfr  words: 
•"I^tly,  my  pew  in  St.  Paul's  Church  and  [•891 
Eill  my  other  pr'>perty,  real  or  persona),  and  all 
moneyin  bank  belongrinfrto  me  at  the  timeof  my 
decease.  I  give,  devise  and  bequeath  unto  my  said 
wife  Blizrtt>eth  and  tier  heirs  forever;  and  I  ratify 
and  confirm  my  said  last  will  In  cverythinK  except 
where  the  same  is  hereby  revoked  and  altered  as 
aforesaid," 

The  residuary  clause  In  this  codicil  lsinconsiBt«nt 
withthntln  the  will,  and  consequently  revokes  it. 
But  the  devise  of  the  property,  siieclflcally  men- 
tioned In  the  will,  is  not  rovoked  by  the  clause  in 

the  codicil. 

After  the  execution  of  the  codicil,  the  tf'stator 
Bfrreed  to  lease  some  land  for  the  term  of  ninety- 
nine  years,  renewable  forever,  a  ground  rent  being 
reserved  upon  tho  same.  The  lessee  was  to  pay 
cash  for  a  part,  and  the  residue  of  tbe  purchase 
money  was  to  remain  on  Interest,  as  ground  rent, 
which  tbe  lessee  could  exilnKulsh  at  any  time  by 
the  payment  of  the  principal  sum. 

This  property  was  a  part  of  that  which  was  spe- 
clilcally  mentioned  in  the  will,  and  not  revoked  oy 
the  clause  in  tbe  codicil. 

But  tbe  conduct  of  the  testator,  in  making  this 
asrreement,  so  altered  the  condition  of  the  properly 
that  it  amounted  to  a  revocation  of  the  devise,  and 
manifests  an  intention  on  fals  part,  wheu  taken  Id 
connection  with  other  alroumstanoes  of  the  case,  to 
give  it  to  his  wife  under  the  residuary  clause  in  tbe 
codicil. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  tbe  United  States  for  the  Distriot  of 
Maryland. 
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The  bill  was  filed  by  tbe  fdafntlffs  in  error, 
who  were  tbe  children  of  Dr.  Johit  eoBlcy, 
mentioned  in  tbe  will  nf  James  Bosley. 

That  part  of  tbe  will  which  gave  occasion  to 
the  coDtroveniy  is  stated  in  tbe  oplaioo.  as  are 
alao  tbe  material  factt)  in  tbe  case. 

The  CSreuit  Court  decided  that  tbe  residuary 
devise  in  the  will  was  revoked  by  the  residuary 
clauK  in  the  codicil;  that  the  devise  of  the 
property,  speriflcally  meniioned  in  tbe  witi,  was 
not  revoked  by  the  clauBe  iu  the  codicil,  and 
ordered  an  account  to  be  taken  of  such  part  as 
remaintd  subject  to  the  trunt,  one  half  of 
the  proceeds  whereof  to  be  paid  over  to  the 
complainants;  and  that  the  testator's  agree- 
ment, made  after  the  date  of  the  will  and  the 
codiinl,  to  lease  a  part  of  that  real  estate  for  a 
term  of  ninety-nine  years,  tbe  principal  sum 
payable  at  the  option  of  the  leseee,  operated  to 
revoke  tbe  devise  as  to  that  part. 

From  this  decree,  the  complainaota  appealed 
to  this  court. 

It  was  argued  by  Mr.  Magrer  for  Ifae  ap- 
pellants, and  Messrs.  Campbell  and  John- 
aoa  for  the  appellees. 

Mr.  Mayer,  for  the  appellants,  made  the  fol- 
lowing poinis: 

1.  The  final  clause  of  tbe  codicil  institutes 
DO  new  residuary  devisee  and  legatee;  and  the 
words  supposed  to  effect  that,  are  not  tlie  ap- 
propriate, nor  any  constructive  phrase,  for  a 
retiduary  disposition  in  a  will ;  and  those  words 
(which  are,  "all  other,  my  property,  real  or 
peraonal.")  -must  be  construed  either,  1st.  to 
comprise  all  property  "  other  "  than  the  pew, 
and  so  to  purport  to  aonui  alt  Revises  and  be- 
392*]questHof  will  and  codicil,  *except  those 
in  favor  of  Mrs.  Boeley;  which  result  must 
condemn  the  paragraph  as  incongruous  and 
absurd;  or,  2d,  to  point  to  only  property  tgus- 
d«a  generis  with  the  pew,  and  with  the  real 
Dfoperty  juBt  in  a  preceding  clause  given  to 
Mil  Bosleyand  Wm  Noel,  and  being  the  ac- 
quisitions subsequent  to  tbe  date  of  the  will; 
or,  3d,  most  be  rejected  altogether,  as  incapa- 
ble of  any  consistent  or  reasonable  application ; 
or,  as  militating  against  tbe  general  intent  of 
tbe  testator,  of  dedicating  his  estate  (with  but 
small  exccqitions)  to  tbe  children  of  John  Bos- 
ler,  and  to  Mrs.  Boetey.  (8  P.  Wms.,  112;  8 
Atk..  61;  8  My.  &Cr.,  681;  1  Eq.  Caa.  Abr.. 
801,  pi.  14:  1  Bro.  C.  C,  127,  8»;  1  UuS8..146; 
3  Atk.,  113;  1  Jarman,  895-0,  417;  Qreenl. 
Cruise,  I>evises.  133  and  note  to  ch.  8.  sec.  89; 
8Watta,  192;  8  Pet..  117,  118;  11  Gill.  &  J,, 
306;  2  Paige,  22;  8  Mass.,  8;  11  Ed.,  S28;  22 
Maine,  257,  418;  4  B.  &  Cress.,  620:  2  Wms., 
El're.  TBO.  TttU;  6  Pet.,  83,  84;  5  Ves..  247;  10 
Wheat..  289:  13  Pet.,  178;  0  Ves.,  Jr.,  247; 
21  £.  C.  L.,  852;  1  Jarman,  5U4,  595,  5m.) 

2.  The  paragraph  adverted  to,  i«  no  residu- 
ary disposition;  because,  a  speciBc  bequest  fol- 
lows it  to  Mrs.  Bosley,  which  would  be  utterly 
needless  and  idle  it  it  were  preceded  by  the 
supposed  all-comprebeDding  residuary  appro- 
priation. (18  Ves.,  Jr.,  89;  1  Bus..  149;  8 
Atk.,  61 :  1  Jarman,  595,  59tl.  599,  600.) 

3.  There  is,  by  those  words,  no  revocation 
of  the  residuary  devise  and  bequest  of  the  will, 
because,  the  codicil,  in  terms  following  lbo«e 
words,  confirms  the  will,  except  where  tbe 
same  is  (by  tbe  codicil)  "revoked  and  altered." 
The  testator  introduces  several  express  revoca- 
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tions  into  his  codicil;  and  to  only  those  revoca- 
tions must  he  be  understood  to  refer — and  to 
modifications,  by  name  of  "alterations."of  his 
will — for  any  inlerferencM  with  the  will,  as 
meant  to  be  revoked,  or  affected  by  the  codi- 
cil. If  the  words  in  quexiion  touch  at  all  the 
residuary  disposition  of  the  will,  they  roust  af- 
fect it  only  as  a  revocation ;  and  leaving  out 
of  view  mere  modifications  or  "alterations." 
the  inquiry  is:  what  revocation  tlic  testator 
meant  should  trench  upon  the  broad  confirma- 
tion his  codicil  gives  to  the  will,  thus  declan  d 
as  of  continuing  force.  The  will  spealcs  anew 
from  the  date  or  the  codicil,  even  without  any 
confirmatory  reference  to  it  in  the  codicil,  and 
tbe  two  acts  are  thus  in) imately  allied: and  any 
revocation  of  aiiy  part  of  the  will,  imputed  to 
the  codicil,  must  be  by-  words  as  precise  and 
unequivocal,  and  positive,  as  are  the  terms  of 
the  dispositions  supposed  to  be  revoked. 

Tbe  testator  has  given  his  own  limitation  to 
tbe  effect  of  bis  "alterings  "  of  bis  will,  or  of 
any  estate  disjiosed  of  by  it,  by  declaring,  in 
the  codicil,  that  where  Mrs.  Bosley  (under  the 
*clause  next  to  the  last),  shall  "alter  "  [*303 
any  estate,  it  shall  n^tvertheless  take  the  course 
prescribed  in  the  will,  and  that  "  alteration  "  is 
not,  in  his  view,  and  by  the  law  of  his  will, 
the  same  as  revocation ;  and  be  thus  precludes 
the  idea  that  he  had  in  view  any  revocations 
but  those  he  had  expressly  declared  in  tlift 
codicil.  (3  Mason.  486;  10  B.  &  Cress  ,  805; 
21  E.  C.  L  ,  192;  3  Pick.,  218;  6  Johns.  C. 
584;  1  Wms.,  Ex  rs,  114,  116;  21  Eng.  C.  L., 
852;  4  Kent.,  581:  8  Cowen,  58;  1  Jarman, 
189,  895:  2  How..  580.) 

4.  The  will  and  codicil  being  thus  blended 
and  co-operative,  the  codicil  avails  as  a  re-pub- 
lication of  tbe  will,  except  where  such  an  in- 
ference at  law  is.  by  the  express  terms  or  nec- 
essary  construction  of  tbe  codicil,  excluded. 
The  witt.  in  this  relation  to  the  codicil.  Is  to  be 
treated  as  if  inserted  in  the  codicil  If  so,  if 
even  there  be'tbose  contradictory  residuary  dis- 
positions, tbe  residuary  estate  must,  as  modem 
adjudications  now  deal  with  such  contrariant 
clauses,  be  shared  by  the  parlies  named  or  em- 
braced in  both  clauses.  This  conMruction 
would  virtually  restore  the  residuary  clause  of 
the  will,  as  the  only  rule;  because,  as  .under 
tbe  construction  just  asserted,  Mrs.  Boeley  and 
the  children,  the  subjects  of  tbe  two  clauses, 
share  equally,  by  the  will,  iu  the  residuary  (* 
tate.  (14  Pick.,  fi21i  6  Johns.  C,  875;  3  My. 
&Cr..  876:  1  Jarman,  203,  897,  412;  2  Atk., 
374;2My.  &  Keen,  165;  Yelv.,  209;  Cro.  Eliz., 
9;  Greenl.  Cruise,  Dev.,  149,  marg. ;  10  B.  & 
Cress..  895  ;  31  E.  C.  L.,  192.) 

5.  The  agreement  of  the  testator  to  tease  a 
part  df  hisland  in  Baltimore  County,  bad  not 
the  effect  to  revoke  the  devise  of  that  part  of 
the  land  in  favor  of  the  complainants,  and 
only  modified  the  devise  so  as  to  give  the  rent 
and  reversion  on  the  lease,  in  place  of  the  land. 
This  construction  applies  also  to  the  lot  and 
house  by  the  will  devised  to  "Old  Sarab."  and 
subsequently  to  the  codicil,  a^^reed  to  be  leased 
to  W^illiam  HolliuH,  as  stated  in  tbe  defendant's 
8eh«lule.  The  privilege,  accorded  by  the 
agreement  of  lease,  to  extinguish  the  rent  and 
so  acquire  the  reversion,  does  not  render  the 
transHClioD  a  sale,  and  give  to  the  contracting 
lessee  tlie  equitable  fee  of  tbe  land.    If  the 
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agreementB  for  leasing  revoked  tbe  devises  of 
these  pieces  of  property,  then  the  testator  died 
iotestale  as  to  them:  the  agreemeots  dating  aft- 
er the  codicil.  {Greenl.  Cruise,  105,  109,  note 
to  106;  a  Ves..  Jr.,  488;  I  Jarman.  167.  171, 
172;  4  Kent,  530:  7  T.  R..  889;  8.  C.  1  Bos.  & 
Pull.,  576;  Cro.  Car.,  23:  Cro.  Jac.  49;  1 
Vem.,  97;  3  Bro.  Pari.  Cas..  12;  2  Chipman, 
74;  4  0ieenl.,  841;  R  Ves..  Jr.,  68S;  1  Mary- 
land Cb.  Dccls..  86:  Cro.  Eliz.,  9.) 
394*1  *Tbe  counsel  for  the  appellee  made 
the  following  points: 

1.  That  the  residuary  clause  in  the  codicil 
revokes  the  residuary  clause  in  the  will,  (4 
Black.,  381;  4  Kent,  085,  note;  3  Oreenl. 
Cruise.  139:  Boaletf  t.  Syton,  2  Mer.,  128; 
BogeT$v.  Pettii.  1  i^ddoms,  Prerog..  80.) 

8.  That  the  decree  of  the  court  below  was 
ri^t;  because,  if  no  part  of  the  specific  prop- 
erty devised  by  the  last  clause  in  the  will, 
which  contains  also  the  lesiduary  devise,  was 
not  revoked  by  the  last  clause  in  the  codicil,  a 
large  part  of  that  speciflc  property  was  subse- 
quently disposed  of,  by  the  testator,  and  other 
parte  of  it  otherwise  specifloally  devised  by  the 
codicil. 

8.  Because  that  portion  of  such  property  so 
speciflcallv  devised  by  said  last  clause  in  the 
will,  his  lands  in  Baltimore  County,  was  -re- 
voked by  tlie  testator's  agreement  of  lease, 
afterwards  executed  by  Mrs.  Bosley,  by  her 
lease  to  Armstrong,  on  tbe  18th  of  January, 
184S.  for  the  term  of  ninety-nine  years,  renew- 
able forever.  (7  Bac.  Abr.,  tit.  Wills  and  Tes- 
taments, G.,  344  ;  4  Kent's  Com.,  0  ed..  528 
to  680,  and  cases  there  cited,  Cotegrave  v.  Man- 
ley,  6  Madd.,  84;  Ward  v.  ifm>r«.  4 Madd.,  868; 
6  Pick.,  112;  7  Johns.  Ch.,  261.) 

Mr.  Cfii^Justiee  Tuey  delivered  tbe  opin- 
ion of  the  court: 

The  dispute  in  this  case  arises  out  of  tbe  will 
and  codicil  of  James  Bosley,  late  of  the  City  of 
Baltimore,  The  will  wasexecuted  in  1828,  and 
the  codicil  in  1889.  He  died  in  December,  1843. 

Id  bis  will,  after  sundry  specific  devises  and 
bequests,  be  devised  and  bequeathed  all  his 
lands  and  other  real  estate,  in  Baltimore,  Cecil, 
and  Alleghany  Counties,  in  Marvland,  and  also 
in  Florida,  and  bis  house  and  lot  in  Saula 
Croix,  and  alt  tbe  real  estate  he  might  have 
elsewhere,  to  his  wife  Elizabeth  N.  Bosley. 
her  heirs  and  assigns,  in  trust  to  sell  the  same 
to  the  best  advantage;  and  directed  the  net  pro- 
ceeds, together  with  all  the  residue  of  his  es- 
tate, real,  personal  and  mixed,  not  therein  be- 
fore devised,  to  be  equally  divided— one  half 
to  his  wife,  and  the  other  to  the  children  of 
his  brother.  Dr.  John  Bosley.  After  making 
his  will  and  previous  to  the  codicil,  he  sold  all 
of  the  lands  particularly  mentioned  ia  the  resid- 
uary clause  of  the  will  above  stated,  except 
some  lands  lying  in  Baltimore  County,  and  ex- 
cept aim  his  Florida  land  and  part  of  that  in 
AHeghaDv  County,  of  which  it  seems  he  had 
been  unable  to  obtain  possession.  And  at  the 
time  of  making  the  codicil,  he  held  some  of 
the  proceeds  of  these  sales  in  bonds  and  other 
securities,  and  with  the  residue  had  purchased 
other^propert^. 

By  the  codicil  he  devised  bis  summer  resi 
390*]  dence,  situated  in  *Baltimore  County, 
to  hU  wife,  and  also  the  securities  he  held  for 
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the  lanA^sold  in  Cecil  OountT— and  directed  aD 
the  property  he  had  acquired  after  the  Me  of 
his  will  to  be  sold  and  tbe  proceeds  tp  be  e^ial- 
ly  divided  between  his  wife  and  her  mter, 
Margaret  E.  Noel.  Then  follows  a  restdmiy 
clause  in  the  following  words: 

"Lastly,  my  pew  in  St.  Paul's  Church,  and 
all  my  other  property,  real  or  personal,  eimI  all 
raooey  in  bank  belonging  to  me  at  the  time  of 
my  decease.  I  give,  devise  and  l)equeath  nolo 
my  said  wife  Elizabeth  N.  Bosley,  and  ber 
heirs  forever;  and  I  ratify  and  confirm  my  said 
last  will  in  everything  except  where  tiie  same 
is  hereby  revoked  and  altered  as  aforesaid." 

Upon  this  will  and  codicil,  lim  apipcUttnts. 
who  are  the  childreo  of  Dr.  John  Bouley. claim 
the  one  half  of  this  personal  property  left  by 
tlie  testator  at  his  death,  and  also  one  half  uf 
the  lands  not  specificially  devised,  upon  tbe 
ground  that  the  residuary  clause  in  Ihe  will  is 
not  revoked  by  that  in  the  codicil. 

This  claim  is  altogether  untenable.  The  resid- 
uary clause  in  the  codicil  is  inconsistent  with 
that  in  the  will,  and  consequently  revokes  il. 

There  is  another  claim,  however,  which 
presents  a  question  of  more  dlfflcuUy. 

It  appears  that  at  the  time  of  making  his 
will  Ihe  testator  held,  in  fee  simple,  fifty  acree 
of  land  in  Baltimore  County ;  and  that  in  1842, 
after  the  execution  of  the  codicil,  he  entered 
into  a  contract  with  a  certain  Uoratio  O.  Arm- 
stFong.wherel^  he  covenanted  thiit  in  couKideni' 
tion  of  tbe  payment  of  two  tbotisand  doHars  at 
tbe  time  specified  in  the  agrvemeat.  and  the 
annual  ground,  rent  of  $210.  payable  semi-an- 
nually, he  would  lease  the  said  land  to  Arm- 
strong, his  executors,  administrators,  and  as- 
signs, for  ninety-nine  years,  renewable  forever, 
with  tbe  right  to  the  said  Armstrong  lo  extin- 
^ish  the  ground  rent  upon  the  payment  of 
98.500  ai  any  time  to  the  said  James  Boaley. 
his  hdrsand  assigns.  The  testator  died  before 
the  cash  payments  -were  made;  and  the  money 
was  afterwards  received  by  his  widow,  and  Ute 
lease  executed  by  her  according  to  the  terms  of 
the  covecant. 

As  this  was  a  part  of  the  land  in  Baltimore 
County,  and  was  therefore  specifically  devised 
in  the  residuary  clause  of  tbe  will,  it  was 
not  revoked  by  the  general  devise  of  the  resi- 
due of  his  real  and  personal  property  in  the 
codicil.  The  question  therefore  is,  whether 
the  contract  with  Armstrong  was  an  implied 
revocation  of  the  devise  iu  tbe  wilt. 

The  adjudged  cases  upon  implied  revocations 
are  collected  together  in  4  Kent's.  Com  .  628, 
and  the  rule  he  deduces  from  *them  ia  [*300 
this,  "that  the  same  interest  which  the  testator 
had  when  he  made  his  will  should  continue 
tu  be  the  same  interest,  and  remsin  unaltered 
to  his  death,  and  that  tbe  least  alteration  in 
that  interest  is  a  revocation."  A  valid  agree- 
ment CH- covenant  to  convey,  which  equity  will 
specifically  enforce,  will  operate  in  equity  as  a 
revocation  of  a  previous  devise  of  the  land. 
{Walton  V.  Walton,  7  Johns.  Ch..  258.) 

In  the  case  before  uh.  the  interest  which  the 
testator  had  id  this  land  at  the  time  of  making 
his  will,  was  converted  into  money  by  his  cou- 
tract  with  Armstrong.  Ii  whs  a  sale  and  an 
agreement  to  convey  his  whole  interest  in  the 
laud.  It  is  therefore  unlike  ihe  case  of  a  lease 
for  years,  or  of  niuety-nioe  years  renewable 
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forever,  in  which  the  lessor  retains  the»rever- 
fliMi — and  does  not  bind  himself  to  convey  it  on 
anv  terms  to  the  lessee. 

The  form  of  the  contract  adopted  in  this  In- 
Manoe.  between  the  testator  and  Armstrong,  is 
in  familtiu-  aae  in  the  sale  of  lots  in  the  City  of 
Baltimore  and  the  adjacent  countiT.  It  has 
nearly  if  not  altogether  superseded  the  old 
fonns  of  contract  where  the  vendor  conveyed 
the  lands  and  took  a  mortgage  to  secure  the 
payment  of  the  purchase  money— or  gave  his 
bond  for  the  conveyance  and  retained  the  legal 
title  in  himself  unlil  the  purchase  money  was 
paid.  And  it  has  taken  the  place  of  these 
forms  of  contract,  becaiiSB  it  is  far  more  con- 
venient, both  to  the  seller  and  the  purchaser. 
For  it  enables  the  vendee  to  postpone  the  pay- 
ment of  a  large  pwlion  of  the  purchase 
money  until  he  dnds  it  entirely  convenient  to 
pay  it;  and  at  the  same  time  it  is  more  advan- 
tageous to  the  vendor,  an  it  gives  him  a  better 
security  for  the  punctual  pavment  of  the  in- 
terest; and  while  au  extended  credit  is  given 
to  the  vendee.it  is  to  the  vendor  a  sale  for  cash. 
Voeit  his  ground  rent  ts  well  secured,  he  can 
at  any  time  sell  it  in  themarket,for  the  balance 
of  the  purchase  money  left  In  the  hands  of  the 
vendee.  It  will  be  observed  that  the  rent 
reserved  is  precisely  the  interest  on  (he  amount 
of  the  purchase  money  remaining  unpaid. 
Andwlien  it  must  be  admitted  that  a  sale  in 
which  a  bond  of  conveyance  is  given,  and  the 
title  retained  by  the  vendor,  to  secure  the  pay- 
mrat  of  the  purchase  money,  is  in  equity  a  rev- 
ocaUon,  there  would  seem  to  he  no  good  rea- 
son for  holding  otiierwise  in  the  case  before  us, 
where  the  vendor  is  equally  Ixiund  to  convey 
when  the  whole  purchase  money  is  paid.  A 
<3istinction  between  the  cases  would  rest  on  a 
difference  in  form  rather  than  of  substance  and 
principle.  It  would  moreover  make  the  revo- 
cation depend  upon  the  will  of  a  stranger,  and 
not  upon  that  of  the  testator.  For  if  Arm- 
strong bad  p^d  to  him  in  hia  lifetime,  the 
whole  amount  of  the  purchase  money,  as  he 
397*]  had  a  right  to  do  under  the  ^contract, 
it  is  very  clear  that  the  devise  would  then  have 
been  revoked.  And  if  the  purchaser's  omission 
to  pay  prevents  the  contract  from  being  a  rev- 
ocation, the  validity  of  the  devise  is  made  to 
depend,  not  upon  the  will  or  the  act  of  a  testa- 
tor, but  that  of  a  stranger,  over  which  the 
testator  has  no  control.  We  think  a  distinction 
leading  to  that  result  cannot  be  maintained.and 
that  the  devise  in  question  was  revoked  by  the 
contract  with  Armstrong. 

The  counsel  for  the  appellants,  however, 
contends,  that  if  the  will  is  revoked,  and  the 
land  converted  Into  money,  yet  tbere  was  a 
1^1  revei^onary  interest  remaining  in  him; 
KM  that  the  rent  reserved,  being  iocident  to  the 
revenion  and  pertaining  to  the  reality,  cannot 
pass  under  a  bequest  of  money  or  personal 
Mate. 

But  it  must  be  remembered  that  the  residuarv 
clause  in  the  codicil  gives  to  his  wife  all  his 
real  as  well  as  personafpro^rty.  not  otherwise 
disposed  of;  and  therefore  is  broad  enough  to 
embrace  the  interest  in  question,  although,  in 
ctwtemplation  of  law.  it  belongs  to  the  realty. 

We  do  not  mean  to  say  that  every  residuary 
clause  in  a  codicil  will  pass  land  specifically 
-devised  in  a  will,  where,  by  some  act  of  the 
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testator,  the  devise  is  impliedly  revoked  after 
the  codicil  was  executed.  Ttiere  are  adjudged 
cases  upon  certain  wills  where  it  has  been  held 
otherwise.  But  whether  the  property  passes 
to  the  devisee  or  descends  to  the  heir,  as  in  a 
case  of  intestacy,  must  depend  upon  the  inten 
tion  of  the  testator,  to  be  gathered  from  the 
will  and  codicil.  It  is  always  necessarilv  a 
quMtion  of  intention.  No  two  wills,  protnbly, 
were  ever  wriiten  in  precisely  the  same  lan- 
guage throughout;  nor  any  two  testators  die 
under  the  same  circumstances  in  relation  to  their 
estate,  family  and  friends.  And  it  would  be 
very  unsafe  as  well  as  unjust  to  expound  the 
will  of  one  man.  by  the  construction  which  a 
court  of  justice  had  given  to  that  of  another, 
merely  because  similar  words  were  used  in 
particular  parte  of  it. 

Undoubtedly  there  are  fixed  rules  of  law  in 
relation  to  the  construction  of  certain  wonls 
and  phrases  in  a  will,  which  have  been  estab- 
lished by  a  long  course  of  judicial  decisions: 
and  which  have  become  landmarks  of  property 
and  cannot  therefore  be  disturbed.  But  in 
most  of  the  cases  in  which  they  have  been  ap- 
plied, it  is  to  be  feared  that  they  have  not  ac- 
complished, but  defeated,  the  testator's  inten- 
tions. 

They  owe  their  origin  to  the  principles  of  the 
feudal  system,  which  always  favored  the  heir 
at  law,  because  it  was  its  policy  to  pcr[>ctUHte 
large  estates  in  the  same  family.  And  acting 
upon  this  principle,  the  English  courts  of  jus- 
tice have,  in  some  instances,  placed  the  narrow- 
est p<»>ible  construction  on  the  *words  [*398 
of  a  will.  And  a  testator  sometimes  being 
held  to  die  inleslate  as  to  portions  of  his  prop- 
erty, and  left  it  to  descend  to  bis  heir,  when  a 
fair  and  reasonable  interpretation,  according  to 
the  ordinary  acceptation  of  the  words  used, 
plainly  showed  tlukt  the  whole  estate  was  in- 
tended to  be  devised  to  another. 

It  has  not  been  the  dispositic^n  of  courts  of 
justice,  in  modern  times,  to  extend  the  applica- 
tion of  these  rigid  technical  rules ;  but  rather  to 
carry  out  the  intention  of  the  testator,  when 
no  Qxed  rule  of  legal  interpretation  stands  in 
the  way.  And  thn  is,  and  ought  to  be,  more 
especially  the  case  in  this  country.  For  wills 
here  are  most  frequently  drawn  by  persons  un 
acquainted  with  legal  phraseology,  and  igno- 
rant of  the  meaning  which  the  law  attaches  to 
the  words  they  use.  The  property  devised  is, 
perhaps,  in  the  greater  number  of  cases,  the 
fruits  of  the  testator's  own  industry.  And  the 
policy  and  institutions  of  the  country  are  ad- 
verse to  the  feudal  policy  of  favoring  the  heir 
at  the  expense  of  the  devisee;  and  of  construing, 
for  that  purpose,  the  words  of  the  will  in  their 
most  restricted  sense,  although  that  construc- 
tion obviously  defeats  the  intention  of  the  tes- 
tator. 

But  the  question,  arising  upon  this  will  and 
codicil,  does  not  depend  upon  any  wofd  or 
phrase  to  which  the  law  has  affixed  a  certain 
and  definite  meaning.  The  words  used  are 
legally  sufl^cient  to  pass  the  property  to  his 
widow,  and  the  only  question  is:  was  that  his 
intention,  as  we  gather  it  from  the  will  and  cod- 
icil, considered  together.    We  think  it  was. 

Eleven  years  elapsed  between  the  date  of  the 
will  and  that  of  the  codicil.  The  situation  of 
the  testator's  property  had  undergone  consid- 
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erable  changes  dnrin.i;  that  time;  aD<1  bU  mind 
also  bad  matermlly  changed  as  to  the  manner 
of  dispostnji  of  it.  The  lands  mentioned  in  the 
residuary  clause  of  bis  will,  had,  with  a  very 
small  exception,  been  sold.  And  the  property 
he  purchased  with  the  proceeds  of  these  sates 
or  otherwise  acquired  after  the  date  of  the  will, 
WH»  devised  by  the  codicil  to  his  wife  and  her 
aiKter,  and  not,  as  before,  divided  between  his 
wife  and  his  brother's  chlldreu;  and  the  whole 
of  his  personal  estate  is  given  exclusively  to 
his  wife,  instead  of  the  one  half  only  l>e 
gueathed  In  the  will.  The  land,  which  has 
given  rise  to  this  oontroverey,  was  also  sold  by 
the  testator  in  his  lifetime,  and  twp  thousaud 
dollars  of  the  purchase  money  had  become  per- 
sonalty, and  as  such,  unquestionably  passed  to 
the  wife,  by  the  residuary  clause  in  the  codicil. 
The  testator's  remaining  interest  in  this  prop- 
erty was  also  money,  and  not  land ;  but  by  rea 
son  of  the  form  in  which  ho  contracted  to  sell 
it,  this  portion  of  the  money  belonged  to  the 
realty.  It  Is  impossible  to  suppose,  after  look- 
ing at  these  bequests  to  his  wife,  that  he  meant 
to  die  intestate  of  this  money,  and  to  divide  this 
390,*]  small  portion  *of  his  estate  in  two  parts, 

giving  ucr  the  two  thousand  dollars,  but  wilb- 
olding  from  her  the  residue,  and  leaving  it  to 
be  claimed  by  whoever  might  chance  to  be  bis 
heir  at  law  at  the  time  of  his  death.  On  the 
contrary,  it  is  manifest,  from  the  whole  context 
of  the  wilt  and  codicil,  that  he  did  not  mean  to 
die  intestate  of  any  portion  of  bis  property; 
and  that  what  did  not  pass  to  others  by  a  (spe- 
cific devise  or  bequest,  should  go  to  his  wife. 
Tlie  codicil  is  evidently  drawn  by  unskillful 
hands,  and  tberefore.according  to  settled  princi' 
plus  of  law,  must  receiveafairaod  liberal  Inter- 

Ftreiation  to  accomplish  Ihe  Intent.  And  as  that 
ntent  is  apparent  in  favor  of  the  widow,  it 
ought  not  to  be  defeated  by  a  narrow  and  tech- 
nical construction  of  particular  words. 

It  WAS  sug^ted,  in  the  argument,  that  the 
appellants  might  be  entitled  to  a  remainder  in 
fei!.  in  the  two  lots  on  which,  it  would  seem 
from  the  will  and  the  codicil,  that  two  old 
servaDls  of  the  testator  were  living.  But  this 
point,  vei^  properly,  was  not  pressed.  For  the 
lots  mentioned  in  that  clause  of  the  will,  in 
which  a  remainder  in  fee  is  given  to  the  appel- 
lants after  the  death  of  Mrs.  Bosley,  are  lots 
on  which  there  were  improvements,  and  which 
yielded  an  income.  The  lots  in  question  were 
Dot  of  that  description.  They  yielded  no  in- 
come, and  consequently  are  not  embraced  in 
that  devise. 

Upon  (A«  whole,  thertfore,  w  tiiinkth«  deow 
of  me  dreuit  Court  teas  r^ht,  and  mu$t  be  <tf- 
firmd. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  was  argued  bycootucl;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs, 

Dissenting,  Mr.  JtuUee  Griar. 

Clted-14  Howm  «n. 
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•JOHN  F.  ENNIS.  Administrator  [*A0O^ 
de  bonie  nen  of  Josbpb  Zolkovbki  bt  at., 

c. 

J.  H.  B.  SMITH,  Administrator  of  Gkobos 
BouPORD;  LEWIS  JOHNSON,  Adminis- 
trator t/edonw  nonof  Thaddeus  EosctusKO; 
JAMES  CARRICO.  SAMUEL  STOTT, 
QEOROB  0.  BOMFORD,  JACOB  GID- 
EON, ULTSSES  WARD,  and  JONA- 
THAN B.  H.  SMITH.' 

Oeneral  Ko»dutiko'»  willg — lAobiUty  ofnureiia 
on  itdimnintrator't  brmds  in  Maryland — rev- 
ocation of  will  bu  Frenth  law — in  beqfie^, 
words  '•  ail  my  effects,"  restriefed  by  context- 
Rules  governing  evidence  ofdomicU — Personat 
property  distributable  according  to  lawtifin- 
testate'it  domicU — Copy  of  F^reneA  Code  as  evi- 
dence— Decrees  /^foreign  governments  eourU. 
evidence  efped^ree. 

Origin  of  tbe  fund  In  controversy. 

Mr.  Jefferson's  letter  ooncerninv  it. 

General  Kaedusko  made  four  wills.  OnelotlM 
I'nlted  States,  In  1708;  another  in  Paris,  In ISOB ; 
the  third  and  fourth  were  made  at  Soleure.  lo 
Switzerland,  whilst  he  was  ■otoumlna-  there  In 
1816  Wd  1817. 

The  first  and  second  wills  were  revoked  by  the 
third,  imd  be  died  Intestate  as  to  his  estate  Id  the 
nnlted  States. 

But  the  first  will,  before  It  was  known  that  be 
had  made  the  others,  wm  probated  by  Mr.  Jeflttr- 
BOD.  In  Vlmlnla,  and  when  Hr.  Jdfersmi  learned 
that  tbe  General  bad  made  other  wills,  be  bans- 
ferred  tbe  fund  to  the  Orphans'  Court  of  tbe  Dis- 
trict of  Columbia.  The  Orphans' Court  manac^ 
the  fund  for  some  time,  and  then  Benjoniin  L. 
Lear  was  aopolntrd  the  administrator  of  Kosd- 
uskot  wltb  tne  will  annexed.  He  died,  lesvliir  a 
will,  and  George  Bomford  one  of  his  execntors. 
Bomford  qunlltled  an  Hueh,  and  afterwards  became 
tbeadmlnLslrator  of  KoBOlunko  de  bonto nrm.  Hfr 
took  into  tats  pnmeaslon.  as  exeonor.  tbe  estate  of 
Lear,  and  also  the  funds  of  Kosdusko,  which  bad 
been  administered  by  Lear,  and  first  made  his  re- 
turn to  the  Orphans*  Court  of  tbe  admialslered 
funds  of  Kosciusko,  as  exeoutor  of  Iiear.  After- 
wards they  were  returned  by  blm  to  the  Orphans' 
Court,  as  admlntstrator  dt  hnnb  Kon  of  Koaoluako. 
The  Orphans'  Court  deeming  Uiat  his  Kurvtles  as 
admlntraior  d«  Xmnle  nan  of  KosduBko,  Were  Insuf- 
flclent,  or  that  tbey  were  not  linblle  for  any  wsita 
of  them,  on  account  of  the  fundahavtag  beenre- 
oelvcdby  him  as  executor  of  Lear,  and  not  as  ad- 
ministrator de  fxinisnon.  called  upon  him  forother 
auretlex,  under  the  Act  of  Congress  of  the  SOtk  Feb- 
ruary. 184a-  He  compiled  with  the  call,  and  gave 
as  sureties,  Slott.  Carric»,  and  Oeco^e  C.  Bomford, 
and  Gideon,  Ward,  and  Rmlth. 

Tbe  original  bonds  of  Bomford  were  given  to  tbe 
Orphans'  Court,  under  the  law  of  Maryland,  which 

Brcvalled  without  alteration  in  that  part  of  the 
Istrict  of  Columbia  which  bnd  been  ceded  by 
Maryland,  until  CongresK  paaaedtbe  Actof  thetOtb 
February,  IftU,  The  defendant,  Btott,  Oarrloo,  and 
George  C.  Bomford,  and  Smith,  Ward,  and  Gideon, 
became  tbe  sureties  of  Bomford,  as  administrator- 
rie  bfrnfe  non  of  Kosolusko,  under  the  Act  of  9Rh 
February,  1848. 

In  tbe  State  of  Maryland,  If  an  executor  or  sd- 
mlnlstrator  changes  any  part  of  an  estate  from 
wliat  It  was  into  something  else,  it  issaldlo  be  ad- 

1.— Hr.JustioaCATBOHdidnot  sit  la  this  cause. 


Note.  -Lex  loci  In  dMrfhution  nf  omete.  Lex  lod 
of  (Xumitil  nf  tentcUitr  i^iiiernt  veUiduyof  wiU  and  4tt- 
trOmtUm.  Situs  tff  iHmmal  prrnterty.  Foreign  via 
iieceimry  to  beprovid  wtiere  aseeUi are.  See nute to 
Soiitb  V.  B'k  Of  Georgetown,  6  Pet.,  IU8. 

Foreign  laies,  how  proved. 

The  Written  laws  of  a  fOrelga  oAuntry  must  be 
proved  by  the  best  evldenoe  oT which  tbe  nature  of 
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mbiMend.  If  on  admlDlstrator  debontxnon  pos- 
•Mseshlnuelf  of  such  changed  eatato.  of  whatever 
kind  It  may  be,  and  charg-es  talmsolf  with  It  ao  as- 
■ete,  bis  sureties  to  his  orli;1nal  bood,  as  admtetnt- 
lor  de  bonU  fuin,  are  not  Uahle  for  bis  waste  of 
tbem.  Tber  are  oalr  liable  for  such  assets  of  the 
deceased  aa  remalo  la  specie,  UDadmlnlstered  by 
bta  prudeccsaor.  In  the  admlnlstratloa.  Such  Is  the 
law  of  Maryland,  appUoablB  to  the  sureties  of  Bom- 
ford,  In  the  bond  glvuo  when  he  was  appolutetl  nd- 
mlnlMFator  (1«  boniinon  Of  Koscluskn. 

But  when  other  sureties  are  called  for  br  the  Or- 
^mtB'  Court,  under  the  third  section  of  toe  Aotof 
February  20,  ISW,  and  are  g'lven.  they  do  not  bear 
tbenme  rt'latlon  to  the  administrator  that  bis  orig- 
inal sureties  did.  and  they  will  be  bound  for  the 
vssie  of  their  principal  to  the  amount  of  the  estate, 
or  funds  which  be  has  ohartred  himself  by  his  re- 
turn to  the  Orphans'  Court,  as  administrator  de 
bimtt  nm,  when  It  called  for  additional  sureties, 
and  for  such  as  the  administrator  may  afterwards 
wceive. 

Ttie  bonds  taken  by  the  Orphans'  Court  in  this 
case,  were  properly  taken  under  the  Act  of  the  80tb 
February,  1648. 

General  Kosclustto'a  oloifraphic  will  of  1S16.  con- 
tains a  reToklbfr  elause  of  all  other  wills  prevlous- 
hr  made  by  blm,  and  not  haTlnr  disposed  of  his 
American  funds  in  that  will,  nor  In  tbo  will  of  1817. 
be  died  Intestate  as  to  such  funds.  The  second 
«01"]  ^rUcle  in  the  will  of  1817, '*  Je  l£ffue  tons 
raes  effets,  mavolture,  etmon  oheval  y  comprise 
k  Madame  et  A  Uoosleur  Zavler  Zeitner,leB  bomrae 
oedeaBus"(ReoordllK),  is  not  a  residuary  bequost 
to  tbera  of  the  rest  nf  Ills  estate,  not  Bpeclncaliy  d  is- 
posedof  in  the  wills  of  ISM  and  1817. 

Oeneral  Kosduako  wastojoumlnir  In  Switzerland 
wbeo  be  died,  but  was  domloUed  In  Fnuce,  and 
had  been  tor  fifteen  years. 

Bis  declarations  are  to  be  received  as  proof  that 
his  dmnicil  was  In  Franoe.  Snob  deoiamtlons  have 
alwaja  been  received,  la  questions  of  domldl,  in 
the  eourta  of  France,  in  those  of  Rogland,  and  In 
the  courts  of  the  tlalted  States 

Itae  presumption  of  law  Is.  tbat  the  domldl  of 
or^n  is  rstalned,  until  residence  elsewhere  has 
bem  abowu  by  blm  who  alleses  a  change  of  It. 
But  residence  elsewhere  repels  the  presumntlon, 
sad  oaMs  upon  blm  wbo  denies  It  to  be  a  donilcll  of 
cboloe,'tbe  burden  of  disproving  It.  The  place  of 
residence  must  be  taken  to  beadomioil  of  choice, 
unless  it  Is  proved  that  it  was  not  meant  to  be  a 
principal  and  permanent  residence.  Contlnfrent 
events,  polltloal  or  otherwise,  an  not  admissible 
proofs  to  show,  where  one  removes  from  his  doml- 
dl, of  origin,  for  a  resldenoe  elsewhere,  tbat  the 
Istter  was  not  meant  to  be  a  pilndpal  and  perma- 
nent reddenoe.  But  If  one  n  exiled  by  authority 
from  bis  domldl  of  origin,  It  Is  never  presumed 
that  he  has  abuidoned  all  hope  of  returning  back. 
Tbe  abandonment,  however,  may  bo  shown  by 
proof.  General  Koedusko  was  not  exiled  by  au- 
tborlty.  He  left  Poland  voluntarily,  te  obtain  a 


dvil  status  In  France,  which  he  conBclentlotialy 
thouabt  ho  onuld  not  enjoy  in  Poland,  whilst  it 
continued  under  a  foreign  dominion. 

Personal  projierty,  wherever  It  may  be.  Is  to  be 
disturbed  in  case  of  intestacy,  according  to  the  law 
of  the  domlcll  of  tbe  intestate.  This  rule  may  be 
said  to  be  a  part  f>f  the  Jiu  gentium. 

What  that  law  Is  when  a  foreign  law  applies, 
must  be  shown  by  proof  of  it.  and  in  the  case  uf 
written  law.  It  will  besuillcent  tiioffrr,  as  evidence, 
tbe  offldal  publication  of  the  Inw.  certified  saiislau- 
torlly  to  besuch.  Unwritten  fordgn  laws,  niufltbe 
proved  by  experts.  There  la  no  general  rule  fur 
autbonti eating  foreign  laws  In  tlic  courts  of  nthur 
countries,  except  this,  that  no  prooT  shall  be  ro- 
celved,  "  which  uresupposes  better  tcstlmimy  be- 
hind, and  attainable  by  the  party."  They  may  l>e 
verified  by  an  natb,  or  by  an  exem  pi  ideation  of  a 
copy  under  the  groat  seal  of  the  sliite  or  nation 
whoso  law  it  may  be,  or  by  a  copy  proved  to  be  a 
trueoopy.bya  witness  who  has  examined  and  com- 
pared It  with  tbe  orioinal,  or  by  the  cerllllcate  of 
an  olBcer  authorized  to  give  the  law,  which  c(.-rtlfl- 
cato  must  be  duly  proved.  Such  modes  of  proof 
are  not  exclusive  of  others,  espedaliy  of  codes  and 
accepted  hlstoriesof  thelawof  acountry.  See.altio, 
the  oases  of  Church  v.  Hubbart,  in  2  Cranch,  ISI, 
and  Talbot  v.Sceman,  In  1  Crancb.  7.  Is  this  case, 
tbe  Code  Civil  of  Prance,  with  this  Indorsement. 
"  Les  Oarde  des  Boeaux  de  France  a  la  Coeur  Su- 
preme Des  Etats  Unis,"  was  offered  as  evidence  to 

Brove  that  the  law  of  France  was  for  the  dlstribu- 
on  of  the  funds  In  controversy.  This  court  ruled 
that  such  Indorsement  was  a  sufficient  authentict- 
tlon,  to  make  the  code  evidence  in  this  case,  and  In 
any  other  case  in  which  It  may  be  offered.  By  that 
code,  the  complainants  named  in  this  nult  as  tbe 
collateral  n>latlons  of  Oeneral  Kosciusko,  arc  enti- 
tled to  receive  tbe  funds  in  controversy,  in  suoh 
proportions  as  are  stated  in  the  mandate  of  thiB 
court  to  the  court  below. 

The  documentary  proofs  In  this  oanee,  from  the 
Orphans'  Court,  of^ the  ronealogy  of  the  EoscluBkO 
family,  and  of  the  colloteral  relationship  of  tbe 

Sersons  entitled  to  a  decree,  and  also  of  the  wills  of 
Kosciusko,  are  properly  in  evidence  in  this  suit. 
The  record  from  Orodno  Is  judicial ;  not  a  Judg- 
ipent  Infer  partim,  but  a  foreign  judirment  in  rem, 
which  la  evidence  of  the  facte  adjudicated  agalnsc 
all  the  world. 

THIS  was  an  appeal  from  the  Circuit  Cottrt 
of  tbe  United  States  for  the  District  of 
Columbia,  holdea  in  and  for  the  County  of 
WaablogtoQ,  Billing  as  a  Court  of  Equity. 

The  whole  case  ii  set  forth  in  the  opinion  of 
the  court. 

*The  appellaniB  were  those  who  filed  [*402 
the  bill  in  the  Circuit  Court,  wliich  was  dis- 
missed by  tliat  court. 


the  case  is  suBoeptible:  no  testimony  will  be  re- 
ceived which  presupposes  better  testimony  attaln- 
■Ue  bv  the  party  who  offers  it.  Tbe  sanction  of 
an  oath  Is  required  for  their  establishment,  unless 
they  oso  be  verified  by  some  other  audi  high  au- 
thority that  the  law  respedi  it  not  leas  than  the 
oath  of  an  individual.  Church  v.  H  ubbart.S  Cranch, 
Saa,7:  SttnT**  Conttof  Laws.  SSS,  590 ;  Liuonin  v. 
Bsttelle,  t  Wend-  48t;  Francis  v.  Ooeon  Ins.  Co.,  6 
Cow..  4S»;  Dongberty  v.  Snyder,  15  rterg.  &  R., 
87;  Qrackett  v.  Norton.  4  Coon.,  617 ;  1  OreiMil.  Ev„ 
sec  188 :  Hemstead  v.  Keed,  8  Conn.,  180 ;  Dyer  v. 
Smith.  12  Conn..  38«. 

In  general^  authenticated  oniries  of  written  laws 
tre  expected  to  be  profluoed.  Story's  Confl.  of 
Lavs, &:2Cow.*Hltrs  Notes  to  iMilll.  Bv.,  8SS: 
HoUnson  v.  Clifford,  It  Wash.  C.  C  1,  » ;  Packard 
V.  Hill.  2  Wend..  Ill ;  Cbanolne  v.  Fowler,  8 
Wood..  173,  177  ;  see  Trtmby  v.  Vlgnler.  8  Uarr.  St 
P.  ft ;  Wilson  V.  Smith.  6  Yerg..  800 ;  Talbot  v.  Sea- 
0100,  1  Crunch,  38:  Kioharason  v.  Anderson,  1 
Osmpb.,  85.  note  (a);  1  Oreenl.  Bv.,  sec  487. 

Copy  of  foreUn  statute  may  he  authentlonted 
Dnoer  the  great  seal  uf  tbe  country  whose  law  Is 
•ought  to  be  proved.  Dougherty  v.  Snyder.  15 
8erx.  ft  R.,  87 :  Story'sConfl.  of  Laws,  630. 

A  sworn  copy  Is  also  admissible,  proved  to  be  a 
true  copy  by  a  witness  who  has  compared  It  with 
the  orlglnat.  Lincoln  v.  Battcllo.  8  Wend.,  483; 
Church  V.  Hubbart,  2  Cranob,  236,  7 :  Dougherty  v. 
Snyder,  15  Scrg.Jfcfi..  87. 
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The  copy  may  be  authentloated  by  the  oertlflcate 
of  an  offlocr  properly  ailowwl  by  law  to  give  the 
copy,  which  oertmoate  must  also  itaelf  be  duly  au-' 
thentloated.  I  Oreenl.  Ev..  sec.  483. 

But  the  oeriifioate  of  a  consul  U  not  sufflolent. 
Church  v.  Hubbart,  2  Cranch.  238, SH. 

The  unwritten  laws,  cusMms  and  usages,  of  a 
foreign  country  may  be  proved  by  parol  evidence, 
by  the  testimony  of  competent  witnesses,  In- 
atnioted  In.  thelaw,  under  oath.  Story's  Confl.  of 
L«w8,fi30:  Kinnyv.  Van  Home,  IJotins.,  385.884; 
Woodbridge  v.  Austin,  2  Tyt..  384,907;  Koblneon 
V.  Cllfford,2  Wash. C.  C,  1.2;  Livingston  v.Mary- 
hind  Ins.  Co.,  8  Oranoh.  274;  Lloooin  v.  Battelle.  8 
Wend.,  482;  Bay  ley  v.  Frand^  14  Mass..  468;  Wlll- 
Ings  V.  Consequa,  1  Pet.  C.  C.,  &!5,2SB;  Brush  v. 
Wllklns.  4  Johns.  Cb.,  S06, 830 ;  (^nnolne  v.  Fowler, 
2  Wend..  117;  Wilson  v.  Smith,  5  Terir..38B,  0;  Tay- 
lor V.  Swett,  8  Hill.  83,  88 ;  Id'Hae  v.  Hattouu, 
13  Plok.,  53. 

Also  by  books  of  reports  and  Cases  decided .  Kayn- 
ham  V.  Ointon.  8  Pick..  ^8, 208 :  H'Rae  v.  Hattoon, 
13  Pick..  SI :  Latimer  v.  Eglin,  4  Dentus.  Eq..  28, 82; 
Dougherty  v.  Snyder,  li  ^rg.  A  K.,(tT;  Brush  v. 
Scribner,  II  Conn.,  407. 

Sometimes,  oertlfloatea  of  persons  In  high  au- 
thority have  been  allowed  as  evidence.  Story's 
Confl.  of  Laws.  680:  IQreonl.  Ev..  sec.  488 ; /n  rs 
Dormay.S  Hagg.  Eod.,  7U7:  Bex  v.  Picton,  8  How- 
eU's  State  Tr^MS-STS :  The  Diana,  1  Doda.,  IH,  101, 
102 ;  See  Leland  v.  WUklnson,  6  PeL,  817. 
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Sdprkmb  Coubt  op  thk  United  Statbb. 


It  was  argued  bj  Meavr*.  Toehman  and 
Jf^utBOa  for  the  appellants,  and  by  Mes»r». 
Redin,  Marbnry,  and  Ooxe,  for  the  ap 

peltees. 

The  points  raised  by  the  counsel  for  the  ap- 
pellants were  the  following: 

I.  Was  Kosciusko's  domicll,  at  the  time  of 
bis  death,  ia  France,  as  the  appellants  charge, 
or  was  It  in  Poland,  as  the  appellees  miunt^n? 

It  could  not  be  in  Poland,  since  Kosciusko 
left  It,  because  of  its  subjugation  by  the  foreign 
powers,  in  1794.  (Vattel's  Law  of  Nations, 
Book  I.,  chap.  16,  sec.  19S.) 

It  was  in  France,  by  his  own  choice,  since 
ItiOe  until  4tb  of  June,  1H16.  (Wills  of  1806 
and  1816,  and  concIusioDs  resulting  from  the 
atlmisKion  of  the  appellees:  Story's  Ooufl.  of 
Laws,  sees.  44-46,  s^.  8-47,  sec  14.) 

It  continued  to  be  in  Fi«oce  until  his  death, 
upon  the  principle  of  law  laid  down  in  1  Starkie 
on  Evid.,  Pfailad.  ed.  of  1843,  p.  58.  "Pre 
sumption  as  to  Continuance."  (1  American 
Leading  Cases,  by  Hare  *fc  Wallace,  p.  710,  sec. 
8,  and  the  authorities  therein  referreil  to; 
Story's  Coofl.  of  Laws.  sec.  47.  sec.  16.) 

II.  Has  the  will  of  1816  been  proved?  Uave 
the  letters  of  administration  de  boni»  lum  to 
Lewis  Johnson  been  Issued  with  the  wills  of 
1708.  1806,  and  18l6.  as  alleged  in  the  bill? 
Does  the  will  of  1»16  revoke  the  wills  of  1788 
and  1806?  Is  the  residue  of  Kosciusko's  prop- 
erty liable  for  the  legacies  stated  in  the  wiUsof 
1816  and  1817. 

The  original  will  of  1816  was  proved,  re- 
corded and  is  lodged  for  safe  keeping  in 
France,  and  its  authenticated  exemplification 
with  the  French  probate  was  proved  and  re- 
curded  in  the  Orphans'  Court  for  the  Dhtlrtct 
of  Columbia,  pursuant  to  the  rules  laid  down 
in  "Toller  on  Evid..  p.  71.  (  Van  liewMlaer  v. 
Morris,  1  Paige,  13;  tttory's  Confl.  of  Laws, 
notes  to  sec.  514  b.  on  p.  483  of  the  2il  ed. ; 
Statute  of  Maryland  of  1785,  chap.  46.  sec.  3; 
De  Sobre  v.  De  Lautre,  2  Harr.  &  Johns.,  191.) 

The  letters  of  administration  de  bonis  non  to 
Lewis  Johnson  were  issued  with  this  will  and 
other  two.  as  charged  ip  the  bill,  proved  by  the 
decretal  of  the  Orphans'  Court,  and  the  deposi- 
tion of  the  recorder  of  the  wills. 

The  court  below  had,  and  this  court  has 
now,  the  power  of  deciding  what  effect  each  of 
these  three  wills  of  KoKiusko  should  have 
upon  the  final  disposition  of  the  property  sought 
to  be  recovered,  (t  Jarman  on  Wills,  4.  24, 
23,  Ac.) 

403*]'  'For  this  purposeihe  lawof  thedom- 
icil  of  Kosciusko  at  the  time  of  bis  death  must 
be  resorted  to.  (Jarman  on  Wills,  S,  i;  Story's 
Confl.  of  Laws,  sees.  465,  467,  468,  479  /, 
479  m.) 

The  will  of  1798  cannot  take  effect,  because 
of  the  uncertainty  of  its  dispositions  and  ob- 
jects of  the  bounty;  the  will  of  1806  is  null  and 
void,  not  bemg  executed  according  to  either  of 
the  forms  prescribed  by  the  laws  of  France  for 
making  wills;  but,  good  or  bad,  they  luive 
been  both  revoked  by  the  will  of  1816. 

The  will  of  1816,  containing  the  revoking 
clause  of  former  wills,  is  a  good  and  valid  olo- 
graphic will,  proved  by  the  depositions  on  p. 
16  and  16  of  the  Kecord.  (Aj-ts.  970,  999,  1001, 
of  the  Civil  Code  of  Napoleon.) 

Parol  evidence,  referred  to  in  the  answers, 
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has  not  been  produced;  but,  if  it  were  pro- 
duced, it  could  not  be  recdveid,  to  impeicb  the 
will  of  1816,  nor  to  prove  its  revocation^Civil 
Code  of  Napoleon,  arU.  1035,  1036;  13  Wheat- 
on.  175;  Tolleron  Exec.,  76;  1  Madd.  Oh.  ft., 
81,  552,  565;  2  Starkie  on  Evid..  Part  I..  PhiL 
ed.  of  1842,  756.  and  Part  II..  p.  1384,  note  a; 
1  Greenleaf  on  Evid.,  sec.  378.  290.) 

The  word  "effets,"  used  in  the  3d  clause  of 
the  will  of  1817.  being  restrained  by  the  words 
"ma  toiture  et  mon  ehetal  y  oomprite,"  pauei 
only  property  of  "  ejttsc^  getwrU.  «aA 
nothing  else.  (!  Jarman  on  Wills,  693./;  18 
Ves..  86.  45.) 

Independent  of  this,  the  French  word 
"effets"  signifies  only  such  property  as  is 
about  the  person.  {DieHonaire  F^neait  et 
Ati^ait,  par  let  Presfiimur  Fleming  TfWai; 
Dieiioju^re  de  rAcaaemie  P^nmite.) 

Admitted,  that  for  the  legacies  specified  io 
the  will  of  1816.  the  property  sought  to  be  re- 
covered, and  every  other  property  of  Koscius- 
ko, would  he  liable— but  all  these  legacies  bad 
been  psid. 

The  legacies  made  bv  the  will  of  1817  beloK 
legacies  of  specific  funds,  which  were  invested 
in  Switzerland  and  in  England,  and  of  such 
specific  property  which  was  left  io  the  house 
where  Kosciusko  died,  in  Switzerland,  none  of 
them  can  charge  any  other  property ;  but  wbst- 
ever  may  be  the  law  in  this  resi>ect,  the  proof 
is  that  these  legacies  have  also  been  paid. 

The  accidental  omission,  in  the  proceedings, 
of  Mr,  and  Mrs.  Zavler  Zeltner,  legatees  undier 
the  will  of  1817,  Is  immaterlAl :  first,  because 
they  take  only  such  property  In  kind  as  comes 
within  the  definition  of  the  word  "  effels."  re- 
strained by  the  words ' '  vm  voitvre  et  mon  cfutal 
y  comprise"  and  should  claim  It  from  those  per- 
socs  in  Switzerland  in  whose  possession  tbeee 
"  effets"  were  left ;  second,  because,  by  ftie  law 
of  France,  upon  the  death  of  the  testator  or 
intestate,  the  property  vests  in  *ihe  [*404 
lawful  heirs,  who  stand  in  toco  of  legal  repre- 
sentatives of  the  deceased  at  common  law. 
(Civil  Code  of  Napoleon,  art.  724;  Story's 
Confl.  of  Laws,  sec.  507,  508.  516.) 

It  follows,  from  the  above  rule,  that  when 
the  lawful  heirs  of  Kosciusko  recover  the  prop- 
erty which  is  not  wanted  here  local  admin- 
tstratf>r.  all  claimants  reading  in  Europe, 
whether  they  are  legatees  or  creditors,  will 
have  a  right  to  establish  there  their  claims,  ft 
would  be  immaterial,  then,  were  all  the  claim- 
ants residing  in  Europe  omitted  in  these  pro- 
ceedings, as  no  decree  pro  confesso  taken  here 
will  bar  their  claims  there.  (Civil  Code  of 
Napoleon,  arts.  734, 870,  873.  1011. 10;i5. 1026.) 

Admitliog.  for  the  sake  of  argument,  the  ex- 
istence of  such  European  claims,  this  is  no  de- 
fense; the  appellees  in  such  a  case  should 
bring  money  into  court — show  good  reasons  of 
their  apprehension  for  safety,  and  pray  that 
the  apf)ellants  may  interplead  their  right  with 
other  claimants.  (3  Story's  Com.  on  Eq.,  sec. 
805.  809.  &c. ;  Mitf.  Eq.  Plead.,  Jeremy, 
pp.  48.  49.) 

III.  Have  the  appellants  proved  that  Ko- 
sciusko died  unmarried  and  without  issue,  stid 
that  Ihey  are  his  next  of  kin.  entitled  to  the 
residue  of  undisposed  of  properly?  "In  civil 
cases,  slight  evidences  of  right  or  title  are  suffi- 
cient—as  against  a  stranger  who  possesses  no 
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color  of  Utle."  (1  Starkie  on  Evid.,  Phil.  ed. 
of  1843,  p.  544.)  In  case  of  Folgei^t  Leatee  v. 
mmpmn,  1  Yeates.  17.  ex-parUt  affidavit,  made 
in  EnKlaod,  was  held  to  be  sufficient  evidence 
of  pedigree  agafn8t  strangers.  {Kington  v. 
Laieff,  10  Sereeant  &  Rawle,  888.)  The  ap 
peilees  are  all  strangers,  having  no  color  of 
title  to  the  estate  of  Kosciuslto.  The  appel- 
lants, to  establish  their  title  thereto,  produced  k 
decree  of  the  nobility  of  the  Oovernment  of 
Grodno,  and  a  decree  of  the  Court  of  Kobirn,  in 
tbeProvinceof  Litbuaaia.  formerly  Po]and,now 
a  part  of  the  Empire  nf  Russia,  which  were 
pro^  as  to  their  authenticity,  and  as  to  the 
competency  of  (be  tribunals  which  passed 
them:  first,  in  the  Orphans'  Court  for  the  Dia- 
trict  of  Columbia,  in  the  course  of  legal  pro- 
ceedings against  Boraford,  deceased  adminis- 
trator, and  subpequeotly,  by  depoBilions  taken 
under  the  commiwioo  in  the  case. 

The  originals  of  these  foreign  decrees,  written 
io  the  Russian  language,  are  on  Hie  in  the  court 
bctow.  Their  translations  will  be  found  on  p. 
73,  Exhibit  A.  and  on  p.  80.  Exhibit  B.  These 
Iranslatlons  are  ^udicia]~they  were  made  un- 
der oath,  taken  in  open  court.  The  originals, 
written  in  the  Russian  language,  are  not  in  the 
recMd,  from  reasons  stated  in  the  aoswer  of 
the  cka^  of  the  court  below. 

The  authenticity  of  theae  documents  has 
been  established  by  the  testimony  that  the  sea) 
405*J  of  the  Assembly  of  the  Nobility  on  *lhe 
docree  of  pedigree  (marked  A,  on  p.  78),  and 
the  seal  of  the  Court  of  Kobryn  in  the  decree 
(marked  B,  on  p.  80)  are  genuine  seals,  which 
ilooe  b  sufficient,  under  the  principles  laid 
down  in  6  Wendell.  484;  1  Paine.  614;  Norris' 
Pfeake'sEvid..  S8,  coojointly  with  60,  108,  and 
10»:  8  East,  Act  of  Maryland,  of  1786,  eb. 
4«,SBC.  6. 

Thoi^h  the  foregoing  authorities  do  not  re- 
quire that  the  si^atures  be  proved,  to  estab- 
Ush  the  authenticity  of  a  decree  or  judgment — 
the  appeltaots  proved  two  of  the  signatures  on 
the  decree  of  pedigree,  marked  A,  on  p.  HO. 
b^  the  deposition — which,  upon  the  principle 
laid  down  in  Gresley's  E^.  Evid.,  p.  120.  and 
the  authorities  therein  referred  to,  would  be 
sufficient,  were  it  deemed  necessary  to  prove 
the  Ngnatures. 

The  seals  and  signatures  not  proved  (which 
are  appended  to  the  certificates,  purporlincr  to 
attest  the  sienatures  and  seals  of  the  Assembly 
of  the  Nobility  of  Orodno.  and  of  the  Court  of 
Kolnyo),  are  useless  appendages,  the  law  not 
Mhnitting  such  certificates  as  evidence.  (18 
Pet.,  209;  aCranch,  187.) 

llie  competency  of  the  jurisdiction  of  the  As- 
sembly of  the  Nobility  of  Grodno,  and  of  the 
Courtof  Kobryn.  in  matters  decided  upon  by  the 
ohtbited  decrees  of  pedigree,  Ac.,  is  proved  by 
tbed^MflltioDB  of  witnesses  skilled  In  law,wbicb 
depositions  prove  also  that  the  decree  of  the 
Assembly  of  the  Nobility,  marked  A,  on  p.  78, 
fails  within  the  scope  of  such  as  are  called  in 
fm.  and  bind  everybody. 

p^xisilions  taken  In  the  Orphans'  Court  are 
evidence  in  this  case,  upon  the  principle  laid 
down  in  1  Starkie  on  Evid.,  Phil.  ed.  of  1H42, 
p.  S15— the  mcve  so  when  they  were  brought 
before  the  court  below,  through  the  medium  of 
»  commission  taken  in  the  case. 

Independent  of  the  wiloeaa,  Judge  Kaluss- 
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owski  was  re-examined  under  the  commission, 
and  another  witoess,  Tysowski,  was  examined 

under  It. 

The  decrees,  marked  A  and  B.  are  aa  conclu- 
sive evidence  to  prove  pedigree  in  this  country, 
as  they  are  in  the  country  from  which  they 
come,  upon  principles  laid  down  in  1  Starkfe 
on  Evid.,  Phil.  ed.  of  1843,  p.  258.  -Judp- 
ments  in  rem."  (Id.,  p.  80,  "Reputation,  in 
what  cases  evidence;"  2  Starkie  on  Evid.  Td. 
ed.  part  1,  p.  842;  1  Id.,  275;  Norris'  Peake's 
Evid.,  101, 104-lOtt;  1  Starkie  on  Evi^.,  Id.  ed., 
S89,  380,  396, 296;  1  Greenleaf  on  Evid.,  sees. 
626,  648;  Stoty's  Confl  of  Laws,  sec.  608.) 

The  objection  that  the  decree  of  pedigree, 
marked  A,  was  obtained  upon  ex-parte  pro- 
ceedings, Slc.  cannot  be  sustained,  when  it  is 
proved  that  it  was  obtained  upon  such  proceed- 
ings as  the  law  of  the  country  from  which  it 
comes  prencribes  (depositions  on  pp.  US,  60,  70, 
of  the  recordj.  (4  Pet.,  472,  475;  Story's 
•Confi.  of  Laws,  sees.  806, 008;  Peake's  1*406 
Evid.,  101, 104-106;  1  Greenleaf  on  EvTd..  sec. 
547.) 

The  City  of  Grodno  is  (he  capital,  and  the 
seat  of  the  government  of  the  Province  of 
Lithuania,  which  Ir  called  GovernineQl  of 
Grodno — Just  as  is  railed  the  Government  of 
the  United  States,  "Government  of  Washing- 
ton." (Encvc.  Brit.,  Vol.  X..  p.  799;  Cycl.  of 
Soc..  for  Di'ft.  of  Useful  Knowledge,  Vol.  XI., 
p.  455.)  Hence  comes  the  iocongriiity  of  the 
testimony,  in  calling  the  official  seal  of  the  no- 
bility of  iSrodno,  "  the  Government  of  Grodno's 
official  seal,"  "a  Government  seat  of  Lithu- 
ania." But  that  both  these  expressions  mean 
to  speak  of  the  seal  of  the  nobility  of  Grodno, 
proves  the  fact  that  both  witnesses  had  before 
them  the  document  with  the  seal  described  in 
its  body,  on  p.  80  of  the  record,  as  the  seal  of 
the  nobility  of  Grodno. 

Nor  can  the  testimony  of  these  witnesses  be 
impeached  by  giving  it  a  different  construction 
than  the  naiure  of  the  case  admits  of,  the  ap- 
pellees having  nwleeied  to  cross-examine  them 
(Starkie  on  EvidT.  Phil.  ed.  of  1843.  pp.  197, 
312,  214.  8te,  817,  677).  though  their  counsel 
were  present  at  the  taking  of  depositions,  and 
cross  examined  one  witness  on  other  matters. 

Independent  of  the  above,  witness  Kaluss- 
owki  explained  himself  as  to  his  testimony  by 
deposition. 

The  Assemblies  of  Nobility,  when  called 
upon  to  decide  on  pedigree,  issue  aa  many  orig- 
inal copies  of  decrees  as  there  are  interests 
parlies. 

In  this  case,  four  original  copies  of  such  de- 
cree were  issued  and  delivered  to  the  appel- 
lants. The  original  copy,  of  which  the  trans- 
lation is  markt^d  A,  on  p.  78  of  the  record,  is 
one  of  these  four  copies.  Kooe  of  these  copies 
is  "  better  evidence.  Each  of  them  is  evidence 
of  the  same  decree  for  all  purposes. 

Reference  is  made  that  a  certain  Pole,  KUro- 
kiewicz.  tiled  a  bill  claiming  the  estate,  as  next 
of  kin  of  Kosciusko.  This  individual  attempted 
to  impose-  in  the  premises— when,  upon  the 
death  of  the  former  counsel  for  the  appeiianis, 
they  bad  no  one  here  to  take  care  of  their  cl^m. 
This  suit  abated  tiy  the  death  of  Klimkiewicx 
and  of  administrator  Bomford,  and  its  papers 
formed  no  part  of  the  record  in  the  court  below. 

The  reaiaue  of  Kosdtisko'a  estate  goes  to 
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the  appellants,  aa  his  next  of  kin,  upon  the 
principle  laid  down  ia  1  Jarman  on  Willa,  8, 4, 
&Ci  Civil  Code  of  Napoleon,  art.  760. 

IV.  Are  the  defendants  liable  to  account, 
as  is  charged  in  the  bill,  on  pp.  6,  6.  of  the 
record? 

The  decree  dismissing  the  bill  against  Jon- 
athan B.  H.  Smith,  as  administrator  of  the 
estate  of  Bomford.  is  not  questioned — Bomford 
havine  died  insolvent  (pp.  48.  109,  of  the 
record). 

As  to  the  f>ame  Jonathan  B.  H.  Smith,  trustee 
407*]  of  the  properly  *which  Bomford  deliv- 
ered to  him  as  counter  security,  with  the  deed 
of  trust,  on  p.  23  of  the  record,  he  is  bound  to 
account  for  it  to  the  appellants,  upon  the  prin- 
ciple laid  down  in  1  tstory's  Com.  on  Eq. ,  sec. 
502;  Abr.,  98,  K.  5;  Com.  Dig.  Chan- 
cery, 4,  D.  6;  Wright  v.  iror%,  U  Vea.,  23. 
He  is  bound  also  to  account,  upon  the  same 
principle,  for  the  sum  of  $4,156.92.  for  rents, 
&c.,  which  he  admitted  to  hold  in  his  hands — 
in  the  answer  on  p.  49  of  the  record — and  for 
such  after  rents  as  accrued  rince  the  filing  of 
that  answer. 

Lewis  JtAnson,  administrator  ^  bonit  non  of 
Kosciusko's  estate,  in  bis  origioa!  answer 
(p.  39  of  the  record),  admitted,  that  at  the  time 
of  the  filing  of  it  he  had  under  his  control 
stock  of  the  Bank  of  Washington  of  the  nomi- 
nal value  of  (5.580.00 — of  which  the  market 

f rice  was  (ben  6U  per  109 — and  $200  in  cosh, 
n  his  amended  answer  (on  p.  62  of  the  record), 
be  informed  the  court  that  said  bank  refused 
to  pay  him  further  dividends,  under  "pretense" 
that  this  stock  does  not  belong  to  Eosciuko's 
estate;  and  on  p.  63  of  it,  he  admitted  that  be 
had  in  bands  $268.^8  in  catsh.  In  view  of 
these  admissions,  the  decree  of  the  court  below, 
dismissing  the  bill  against  him  as  administrator 
dc  bonia  non,  is  erroneous;  be  ought  to  account 
for  the  cash  and  the  certificate  of  the  stock 
which  he  holds. 
As  to  the  liability  of  the  sureties  of  Bomford: 
This  is  the  only  point  upon  which  the  court 
below  delivered  a  written  opinion.  It  is  not  in 
the  record,  the  judges  not  having  filed  it  in  the 
case,  but  it  witl  be  found  In  a  separate  pam- 
phlet, published  by  the  appellees. 

Grounds  upon  which  the  court  below  dis- 
missed the  bill  against  the  sureties,  are  aa 
follows: 

First,  l)ecause  the  original  assets  of  Kosciusko 
having  been  converted  into  money,  by  Lear, 
the  Urst  administrator,  this  money  and  the  evi- 
dences of  the  new  investments  could  not  (in  the 
opinion  of  the  court  below)  pass  lawfully  to 
Bomford  as  the  administrator  ds  bonit  non  of 
the  estate  of  Kosciusko,  but  he  ought  to  have 
administered  them  aa  Lear's  executor  (pp.  9. 
12, 18,  of  the  opinion);  second,  because  Bom- 
ford,  administrator  de  bonis  non,  "converted 
and  used"  'Jie  funds  of  Kosciusko's  estate  l>e- 
fore  the  date  of  the  bonds  {Id.,  14);  third,  be- 
cause the  Act  of  Congress  of  1K46  (cliap.  8), 
and  the  bonds  obtained  under  it,  are  prospect- 
ive, and  not  retrospective  (id.,  16-21);  fourth, 
because  what  is  retained  by  the  first  adminis- 
trator connot  go  to  the  administrator  de  bonit 
non  {Id.,  21,  24);  fifth,  variances  of  the  bonds 
referred  lo  in  the  bill,  and  exhibited  as  evidence, 
were  alluged  {Id.,  7).  but  the  court  expressed 
no  opinion  as  to  it. 
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•The  counsel  for  tbe  appeUecs  made  r*40ft 
the  following  points,  many  of  which  were 
divided  into  sub-divisions.  Mr.  Con  a^rd 
points  1,  2,  4,  S.  Mr.  Redia.  praots  7  and  8, 
and  part  of  8.  Mr.  Marbnry  the  remaining 
sub  division  of  »,  and  point  6. 

Tbe  appellees,  tbe  sureties  of  Bomford,  con- 
tend: 

I.  Tlwt  the  Circuit  Court  iud  no  juriadictioD 
of  tbe  cause.  (Act  of  21st  Feb.,  IsOl.  sec  5; 
8d  March,  1801.  sec.  8;  Judicial  Act  of  1789; 
StrawMdge  v.  Curtia,  8  Craocb,  267.) 

n.  That  the  claim  must  be  made  through 
the  administrator  or  Kosciuf>ko's  domicii. 

The  admintstrntion  in  the  District  of  Colum- 
bia, if  the  domicii  was,  as  the  complainsnU 
allege,  in  France,  was  merely  ancillary,  and 
after  paying  debta.  &c..  the  reudue  of  tl» 
estate  ought  to  be  remitbad  to  France,  to  tbe 
executors  under  the  wills  of  1816  and  1817;  and 
complainants,  all  being  or  representing  fordgn 
parties,  must  priKeed  against  such  foretgnexec- 
utora,  and  cannot  sue  the  ancillary  t^miniS' 
tratorhere;  and  the  bill  mokes  no  case  in  which 
a  foreign  distribute  can  maintain  an  acUon 
here.  (Story's  Confl.  Laws,  sec.  618,  and  caaei 
cited  in  the  notes.) 

IIL  That  if  the  appellants  have  proved 
themselves  to  be  the  true  representatives  of 
Kosciusko,  and  can  claim  directly,  the  defend- 
ants, as  sureties  of  Bomford,  as  administrator 
de  bonis  Tion  of  Kosciusko,  are  not  liable  to  them. 

1.  Because  the  whole  of  the  original  assets 
wereconvened  into  money  by  I<ear  in  his  life, 
except  Bank  of  Columbui  stock:  and  because 
the  money  and  new  securities  on  hand  at  bis 
death  patwed  to  Bomford,  as  executor  of  Lear, 
for  distribution,  and  Bomford's  sureties,  in  tiiat 
capacity,  if  any,  are  answerable;  ttiat  Bomford 
had  no  legal  right  or  authority,  as  administrator 
de  bonis  non,  to  receive  such  mone^  and  securi- 
ties; and  the  defendants,  as  sureties  fcmiiim  in 
that  character,  are  liable  only  for  what  oe  conM 
lawfully  and  rightfully  receive  in  virto^of  his 
otilce  as  such  administrator:  that  their  bmd 
does  not  cover  what  is  claimed, 

2.  Admitting  Bomford  came  rightfully,  as 
administrator  de  bonit  non,  into  possession  of 
the  money  and  securities  left  by  Lear,  the 
sureties  are  not  liable  to  the  f  ull  extent  of  the 
complainant's  claim ;  because  Bomford  wasted 
and  converted  to  his  own  use,  prior  to  the  date 
of  the  twnds,  as  shown  by  complainant's  proof, 
$30,625.47,  part  of  scud  asseU,  for  which  the 
sureties  are  not  liable,  their  bonds  being  pro- 
spective and  not  retrospective. 

8.  The  third  ground  upon  which  the  Ruretiei 
are  not  liable  to  complainants  is,  that  there  is 
a  fatal  variance  between  the  bonds  as  charged 
in  the  bill,  and  the  bonds  as  exhibited  by  com- 
plainants lo  prove  the  charge;  and  further,  tliat 
said  bonds  are  void. 

•IV.  That  there  ia  no  proof  in  this  [*400 
cause  that  the  appellants  are  the  next  of  kin  of 
Kosciusko. 

Y.  If  the  complainants  are  the  next  of  kin, 
and  if  there  be  liability  on  the  port  of  the  surv- 
ties,  there  was  no  intestacy  by  EosciuHko  as  to 
these  funds;  but  if  the  will  of  1794  Im  revoked, 
or  its  trusts  cannot  be  carried  out,  then  the  will 
of  1817  disposes  of  the  whole  fund  to  Mr.  and 
Mrs.  Zavier  Zeltner,  and  intercepts  tbe  cUim 
of  the  next  of  kin. 
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As  to  the  trust  of  the  wit)  of  1 798.  vide  8 
Story  £q..  iters.  1169.  1172,  1176:  Broekefa 
cane.  9  How. ;  Oirard't,  2  How. ;  Bap.  Aa^n, 
4  Wheatoo,  1. 

Kofidusko  did  DOt  intend  to  die  intestate  as 
to  any  of  hia  property;  this  is  shown  by  his 
frequent  wills,  and  by  the  introductory  clause 
iotbe  will  of  1817. 

The  words  of  the  will  of  1817,  in  the  intro- 
ductory, clause  are  "  me$  bUnt;  "  in  the  clause 
of  gift  (the  second)  ' '  met  effetn,  ma  ixniure, 
ttmo»^ettUjfcompri»$." 

Standing  alone,  the  words  are  broad  enough 
to  patt  hia  whole  estate.  "  Mm  biena,"  mean- 
iafi  "estate."  "what  a  man  is  worth,"  and 
" tout  7He»  effeU."  "all  or  the  whole  of  my  ef- 
fects or  property." 

The  words  "  tout  met  eff^"  would  pass  the 
whole  residue;  and  the  introduction  of  the 
words.  '*  my  carriage  and  horse  Included,"  was 
DOt  for  the  purpose  of  restricting  or  qualifying 
the  former  terms,  but  resulted  from  the  testa- 
tor'a  anxiety  that  tbotte  articles  should  pass  un- 
der the  j^eneral  terms. 

Theexpr^ioo  is  "included";  and  the  rule 
of  fjvtdem  generis  ts  inapplicable.  The  clause 
in  this  will  of  1817  comes  within  the  qualify- 
ing cases  upon  that  rule,  of  Fleming  v.  Bur- 
root,  I  Ruas.  C.  C,  277;  Kettdal  t.  Kendal,  4 
Riifsfl.  C.  C,  860  (2  Wm's  Ex'rs,  1019):  Aiitold 
T.  Arnold.  2  Mylne  &  Keen,  865  (2  Wm's 
Ex'ors,  1019);  Parker  v.  Merchant,  1  Younge 
4(>>llierC.  C.  290;  Rod.  on.  Leg.,  210,  211. 

Mr.  and  Mrs.  Zavier  Zeltner  are  not  made 
parties  in  this  bill. 

VI.  If  there  was  intestacy,  then  it  is  not 
proved  where  the  domicil  of  Kosciusko  was  at 
the  time  of  his  death;  nor  is  the  law  or  rule  of 
reprewntation  or  succession  shown ;  these  must 
be  slatlo  in  the  bill,  and  proved  as  stated. 

The  bill  stales  that  Kosciusko  was  a  native 
of  Poland,  and  died  at  Soleure,  in  Switzerland, 
intestale.  and  possessed  of  a  large  personal  es- 
tate in  the  United  States. 

It  is  alleged  that  France  was  the  domicil  of 
the  intestate  at  the  time  of  bis  death,  and  that 
by  the  law  of  Prance,  then  in  force,  the  sue- 
oes^OD  to  the  whole  of  the  said  estate  was  cast 
QpoD  the  decendents  of  bis  sisters,  represen^ 
injc  the  pareals  living  at  the  fime. 
4 1 0*1   *Tbe  defendants  contend — 

I.  TbiU  there  is  no  evidence  to  prove  the 
domicil.  as  allied.  Mere  residence,  is  not  in 
itself  proof  of  a  change  of  domicil;  it  must  be 
animo  manendi.  (Btory's  Gonfl.  of  Laws,  sec. 
89i  I  Cur.  E.  R,  856;  2  Id.,  897;  7  Clark  & 
Pin..  876.) 

t.  That  the  law  of  the  assumed  domldl  is 
not  set  forth  in  the  bill. 

8.  That  there  is  no  evidence  in  the  case,  to 
prove  the  law  of  France  providing  for  the  suc- 
cession of  an  intestate's  personal  estate. 

To  prove  this  law,  as  alleged,  the  complain- 
ants oCTered  in  evidence  a  printed  volume  of  the 
Code  Napoleon.  To  the  aamissibility  of  whicb, 
for  such  purpose,  the  defendants  objected ;  and 
they  rely  on  1  Greenleaf,  sees.  4S7,  488;  8 
Wend.,  173;  6  Id..  376,  884.  and  889. 

The  defendants  also  contend,  that  if  the 
printed  votume  of  the  code  be  received  as  ad- 
mixsible.  the  law  as  contained  in  the  Code  does 
not  entitle  the  complalnauts  to  the  succession 
of  mid  estate,  aa  claimed  by  them.   They  re> 
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fer  to  the  Code,  book  1,  sec.  11;  hock  8,  sec. 
726. 

VIL  That  proper  parlies  are  not  made. 

1.  Lear's  sureties,  as  administrator  of  Koa- 
ciusko,  ought  to  lisve  been  made  parties. 

2.  So  ought  Romford's  sureties,  as  executor 
of  Lear. 

8.  So  ought  Romford's  oridnal  sureties,  as 
administrator  de  Ixmit  jum  of  Kosciusko. 

4.  And  so  ought  Mr.  and  Mrs.  Zavier  Zelt- 
ner. the  residuary  legatees  m  the  will  of  1817. 

There  is  no  averment  in  the  bill,  of  the  in- 
solvency  of  any  of  the  omitted  sureties  to  ex- 
cute  the  omission. 

The  averment  goes  no  further  than  that  the 
original  sureties  of  Romford,  as  adminislnitor 
de  bonis  non,  are  dead,  and  the  bond  is  open  to 
the  plea  of  limitations.  (Story's  Eq.  PI.,  sec. 
169.  and  note  S;  Madox  v.  Jacknon.  8  Atk., 
406:  OwArftwm  v.  Thompton,  16  Ves.,  831,  over- 
ruling Stanley  v.  Codk,  Moselej-,  S88.  &c.) 

Vlir.  That  the  rempdy  against  the  sureties 
was  at  law  on  the  liond.  and  not  in  equity. 

The  sureties  severally  filed  demurrers,  gen- 
eral and  special,  to  the  complainants'  bill;  in 
support  of  which,  they  contend  that  the  com- 
plftinants  have  a  free  and  unobstructed  remedy 
at  law  against  them  on  their  bonds,  and  have, 
therefore,  no  right  to  bring  them  liefore  the  . 
court  as  parties  in  this  cause. 

In  the  case  of  IUcfuirds&n  v.  Jonet,  S  Qill  & 
J.,  163,  it  was  held  that  a  court  of  chancery 
had  no  jurisdiction  (on  petition  by  a  trustee 
acting  under  a  decree  of  the  Chancellor  to  sell 
land),  "to  order  the  purchaser  and  bis  r*41 1 
sureties,  who  had  given  a  bond  for  the  pur- 
chase monev,  to  bring  the  same  into  court,  to 
be  paid  to  tne  trustee.  The  court  say,  the  con- 
tract on  this  bond  is  a  purely  legal  one,  and 
can  be  enforced  by  an  action  at  law  and  trial 
before  a  jury. 

In  the  case  of  Boteler  <Ss  Belt  v.  Brooket,  7 
Oill.  &  J.,  148,  on  iKtition  to  the  Chancellor  to 
compel  the  sureties  in  8  trustee's  bond  (be  be- 
ing dead  and  insolvent)  to  bring  the  proceeds 
of  a  sale  made  by  tbe  trustee,  into  court,  the 
court  held  that  the  obligation  of  the  surelieson 
their  bond  was  purely  legal,  and  could  be  en- 
forced in  a  court  of  law  only. 

In  Brooke  v.  Boteler  et  al..  12  Gill  &  J.,  807. 
it  was  held  that  a  bill  in  chancery  might  be 
maintained  against  sureties  in  a  bond,  when 
there  could  be  no  retnedy  at  law.  In  Uie  par- 
ticular case,  the  trustee  being  dead,  insolvent, 
and  there  being  no  administration  on  his  estate, 
there  could  be  no  order  by  the  court  for  tbe 
payment  of  tlie  complainants'  claim.  At  page 
817,  the  court  say,  "  No  person  could  maintain 
a  suit  al  law  in  such  case,  until  payment  was 
awarded  by  order  of  the  court  under  whose  de- 
cree the  land  was  sold,  and  demanded  of  the 
trustee." 

Tiie  cases  in  4  Munford,  289  ;  2  Edw.  Ch., 
67:  9  Porters,  697;  were  determintd  on  the 
ground  that  a  preliminary  judgment,  and  exe- 
cution a^iost  the  administrator,  was  necessary 
to  establish  a  denaetavU,  before  suit  could  l>e 
maintained  against  sureties  in  an  administration 
bond;  and  the  court  say  that  a  complainant 
would  be  without  remedy,  if  not  allowed  to  sue 
in  chancery. 

It  was  said  this  would  not  be  allowed  in  an 
ordinary  case,  where  the  administrator  was 
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alive,  and  vitfaln  the  reach  of  the  common  law 
courts,  and  a  jadgment  could  be  obtained 

fainst  him.  {BoUon  v.  PneeU,  8  Eng.  L.  and 
,  165.) 

But  by  the  Act  of  Assembly  of  Maryland, 
1798,  ch.  101.  sub.  ch.  8.  sec.  15,  and  sub.  cb. 
11,  sec.  1,  distributioD  is  to  be  made  wbea  the 
debts  are  paid.  A  distributee  may  sue  at  law 
on  the  administration  bond,  against  the  sureties, 
after  the  lapse  of  thirteen  months,  without 
having  first  obtained  Judgment  and  issued  exe- 
cution against  the  administrator.  (7  OUi  &  J.. 
475,) 

More  than  thirteen  months  had  elapsed  be- 
tween the  filing  of  the  new  bonds  and  the  filing 
of  the  bill.  A  ri^ht  of  action  at  law  had  ac- 
crued on  the  bonds  before  the  filing  of  the  bill. 

Again:  the  complainants  do  not  ia  their  bill 
aver  that  there  was  a  surplus  in  the  hands  of 
Bomford,  as  administrator  da  bonu  non.  after 
the  payment  of  debts,  to  which  they,  as  dis- 
tributees of  the  estate  of  Kosciusko,  under  the 
French  law,  are  entitled.  Which  omission,  the 
defendants  say,  is  bad  on  demurrer,  {^^etem 
T.  Frott,  3  Tounge  ft  CoU.,  aW7.) 

412*]  Mr.  Jvstiee  Wuyne  delivered  the 
opinion  of  the  court: 

The  purpose  of  this  suit  is  to  recover  for  the 
decendents  of  the  sisters  of  General  Kosciusko, 
the  funds  which  he  owned  in  the  United  States 
at  the  time  of  his  death. 

Several  points  are  suggested  by  the  plead- 

will  condder  such  of  them  as  we  think 
neceflsary.  after  having  stated  the  origin  of  the 
fund  in  controversy,  and  the  management  of 
it,  from  the  time  that  Kosciusko  placed  it  un- 
der the  care  of  Mr.  Jefferson  until  the  death  of 
Colonel  Bomford,  the  administrator  de  bonia 
non,  in  eighteen  hundred  and  forty-eight. 

Qeneral  EosciuFko  came  to  the  United 
States  early  in  our  Revolutionary  War.  to  join 
our  army.  He  did  so  at  first  as  a  volunteer. 
In  October,  1776.  he  received  from  Congress 
the  commissiou  of  Colonel  of  Gngineent.  He 
served  with  great  distinction  until  the  close  of 
the  war,  and  then  retired  from  the  army,  after 
our  independence  bad  beto  acknowledged, 
with  the  rank  of  Brigadier-General.  He  stood 
prominently  with  those  great  men  of  our  own 
country,  with  whom  he  had  given  seven  years  of 
his  life  to  secure  its  freedom  and  nationality. 
He  returned  to  Poland,  poorer  than  when  he 
came  to  us,  and  was,  in  fact,  our  creditor  for  a 
part  of  his  military  pay. 

His  subsequent  career  in  Europe  is  a  part 
of  its  history.  All  that  we  can  say  of  it  in  con- 
nection of  this  case,  is,  that  he  returned  to  the 
United  Stales  after  he  was  released  from  the 
prisons  of  Catherine,  by  her  son  and  successor, 
the  Emperor  Paul.  Whilst  he  was  absent  from 
the  United  States,  a  military  certificate  for 
tl3,2b0.54,  had  been  issued,  as  due  to  him  for 
services  during  the  war.  Not  having  been,  for 
several  years,  in  a  situation  to  claim  or  to  re- 
ceive it,  until  his  return  to  the  United  State8,in 
I'nS,  Congress  passed  an  Act  in  1799  (6  Stat, 
at  Large,  a3),  directing  the  Secretary  of  the 
Treasury  to  pay  to  him  the  amount  of  the  cer- 
tificate, with  interest  from  the  first  day  of  Jan- 
uary.one  thousand  seven  hundred  and  ninety- 
three,  to  the  thirty-first  of  December  one 
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thousand  seven  hundred  and  ninety-seven.  It 
was  not  a  gratuity,  but  a  simple  act  of  justice, 
graduated  then  by  the  ioability  of  oar  cooDiry 
to  do  more.  It  yet  remains  for  us  to  give  some 
national  testimonial  of  his  virtues,  and  of  his 
services  In  the  war  of  our  independence.  Sev- 
en years  of  peril  and  suffering,  of  wise  fore- 
cast in  counsels  of  war,  and  of  dauntless 
bravery  In  the  field,  may  claim  from  our  peo- 
ple grateful  recollections,  and  theexpressioo  of 
them  in  the  best  way  that  they  can  be  com- 
memorated by  art.  The  cadets  at  West  Point, 
nnaided  by  the  Government,  have  reu^  to  his 
memory  a  monument  there,  and  it  is  the  only 
memorial  of  him  upon  the  face  of  our  land. 

*That  military  certificate,  with  a  part  [*413 
of  the  interest  upon  it,  was  the  basis  of  the 
fund  now  in  controversy. 

It  was  paid  to  Kosciusko,  was  Invested  In 
American  stocks  in  his  own  name,  and  placed 
under  the  care  and  direction  of  Mr.  Jef^rson. 

In  a  letter  from  Mr.  Jefferson,  in  answer  to 
one  from  H.  E.  M-  De  Politica,  the  Russian 
Minister  at  Washington,  of  the  27th  of  May. 
1819.  written  by  the  latter,  at  the  instance  of 
the  Viceroy  of  Poland,  to  make  inquiries 
about  the  fund,  Mr.  Jefferson  says:  "A  little 
before  the  departure  of  the  Qeneral  from 
America,  in  1798,  he  wrote  a  will,  all  with  hia 
own  hand,  in  which  he  directed  that  the  prop- 
erty he  should  possess  here,  at  the  time  of  bis 
death,  Aould  be  laid  out  in  the  purchase  of 
young  negroes,  who  were  to  be  educated  and 
emancipated— of  this  will  he  named  me  exec- 
utor, and  depouted  it  in  ray  hands.  The  inlvr- 
est  of  his  money  was  to  be  regularly  remitted 
to  him  in  Europe.  My  situation  in  the  inte- 
rior of  the  country,  rendered  it  impossible  for 
me  to  act  personally  in  the  remittances  of  bis 
funds,  and  Mr.  John  Barnes,  of  Georgetown, 
was  engaged,  under  a  power  of  attorney,  to  do 
that  on  commission;  which  duty  he  regularly 
and  faithfully  performed,  until  we  heard  of 
the  death  of  the  General.  We  bad, in  the  mean 
time,  by  seasonably  withdrawing  a  part  of  his 
funds  from  the  bank  in  which  he  had  dcposit- 
(d  them,  and  lending  them  to  the  jcovemment 
during  the  late  war  (with  England). augmented 
them  to  $17,159.63.  to  wit.:  $12.^.63,  in  the 
fiinda  of  the  United  States,  and  $4,600  in  the 
Bank  of  Columbia,  at  Geoigetown.  I  delayed 
for  some  time  the  regular  probate  of  the  will, 
expecting  to  -hear  from  Europe,  whether  he 
had  left  any  will  there,  which  might  affect  bis 
property  here.  I  thought  that  prudence  and 
safety  required  this,  although  the  last  letter  be 
wrote  me  before  his  death,  ds^  September 
15th,  1817.  assured  me  of  the  contrary.ln  these 
words:  'Nous  avan^onstous  en  age,  0*681  pour 
cela,  mon  cher  et  respectable  ami,  que  je  vom 
urie  de  vouloir  bten  (et  comme  vous  avez  tout 
lepouvoir,)  arranger  qu'  apres  la  mort  de  no- 
tre  digne  ami,  Mr.  Barnes,  quelqu'un  d'aussi 
probe  que  lui  prenne  sa  place,  pour  que  je 
receive  les  inler&tts  ponctuellement  de  mon 
foods;  duquel,  apr^  ma  mort,  voussavez,  la 
destination  invariable,  quant  &  present  faitcs 
pour  le  mieux  comme  vous  pensez.' 

"Trantlation. 

"  We  all  grow  old,  and  for  that  reason,  my 
dear  and  respectable  friend,  I  ask  you.  as  you 
have  full  power  to  do,  to  arrange  it  in  such  a 
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manner  that,  after  the  death  of  our  worthy 
friend,  Mr.  Barnes,  some  one,  as  hooesl  as 
414*]  himself,  may  take  his  place,  *80  that  I 
msj  receive  interest  of  my  money  punctually; 
of  which  money,  after  my  death,  you  know 
the  fixed  destination.  As  for  the  present,  do 
what  you  think  best.' 

"Alter  his  death,  a  claim  was  presented  to 
me,  on  behalf  of  Kosciusko  Armstrong,  son  of 
Oeneral  Armstrong,  of  $3,704,  given  in  Kosci- 
tuko's  lifetime,  payable  out  of  this  fund;  and 
sabaequently,  came  a  claim  to  the  whole.from 
Hr.  Zeltner,  under  a  will  nuide  there.  I  pro- 
ceeded, on  the  advice  of  the  Attomey-Qeueral 
of  the  United  States,  to  prove  ihe  will,  in  the 
State  Court  of  the  District  in  which  I  reside, 
but  declined  the  executorship.  When  the 
Oeneral  named  me  his  executor,  I  was  young 
enough  to  undertake  the  duty,  although,  from 
its  nature,  it  was  hkely  to  be  of  long  ctmtinu- 
ance;  but,  the  lapse  of  twenty  years  or  more, 
had  rendered  it  imprudent  for  me  to  engage  in 
what  I  could  not  live  to  carry  into  effect. 
Finding,  now,  by  your  letter  of  Ma^  27th. 
that  a  relation  of  the  General's  also  claims  the 
property;  that  it  is  likely  to  become  litigious, 
and  age  and  incompetence  to  business  admon- 
ishiog  me  to  withdraw  myself  from  entangle- 
nenta  of  that  kind,  I  have  determined  to  de- 
liver the  will,  and  the  whole  subject,  over  to 
SQch  court  of  the  United  States  as  the  Attor- 
ney-Oeneral  of  the  United  States  shall  advise  I 
(probably  it  will  be  that  of  the  District  of  Co- 
lambia),  to  place  the  case  in  his  hands,  and  to 
petition  that  court  to  relieve  me  from  it,  and  to 
upmnt  an  administrator,  with  the,will  annexed, 
wicbaa  admiuistrator  will  probably  call  upon 
the  different  claimants  to  interplead. and  let  the 
court  decide  what  shall  be  done  with  the  prop- 
erty. This  I  shall  do,  sir,  with  as  little  delay 
as  the  necessary  consultations  will  admit;  and 
when  the  administrator  is  appointed,  I  shall 
deliver  to  him  the  origjoal  certificates  which 
are  in  my  possession.  The  accumulating  in- 
terest and  dividends  remain,  untouched,  in  the 
Treasury  of  the  United  States,  and  Bank  of 
Columbia." 

The  facts  of  this  letter  are  referred  to  and  ad- 
mitted, in  the  answer  of  the  defendants,  but 
we  preferred  to  give  them  Id  the  language  of 
the  writer. 

Mr.  Jefferson  carried  out  his  intentions,  and 
lettere  of  administration  were  gmnted  to  the 
late  Beojarain  F.  Lear.  He  received,  in  differ- 
ent kinds  of  stock,  and  in  dividends,  which 
had  accrued  since  the  dentil  of  Kosciusko, 
$25.931. 43i;  14,100.62^  of  which  were  ap- 
[ilied  by  him  for  the  payment  of  United  States 
six  per  cents,  which  had  been  purchased  on 
account  of  the  estate,  by  the  direction  of  the 
Orphans*  Court,  when  it  had  control  of  the 
fund.  It  is  not  necessary,  for  the  purposes  of 
this  smt,  to  inquire  into  the  correctness  of  Mr. 
liear's  accounts  of  his  administration.  There 
is  nothing  on  the  record  making  them 
415*]  *(roubifuI.  He  died  in  1882,  and  it 
appears,  from  the  books  and  papers  from 
which  the  final  account  of  his  administration 
was  made,  that  the  funds  in  hie  hands  had  been 
increased  to  $31,785.27.  Colonel  Bomford. 
his  successor,  charged  himself  with  that  sum. 

The  accounts  of  both,  however,  must  be 
looked  into,  for  aoolber  purpose.  And  that  U, 
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to  determine,  from  the  changes  made  by  Lear 
in  the  funds,  and  in  his  mode  of  manatfing 
ihem,  io  what  official  relation  to  Lear  Bom- 
ford receive<l  them,  and  why  it  is,  though  be 
did  BO  as  the  executor  of  Lear,  that  the  defend- 
ants  in  this  suit,  by  becoming  his  bondsmen,  - 
under  the  Act  of  the  20th  February,  1846, 
have  made  themselves  liable  for  the  d(N}attavU 
of  tbeir  principal.  And  here  we  will  consider 
that  point  of  the  case. 

It  appears,  from  the  accounts  of  Lear,  that  he 
thought  he  was  authorized,  as  administrator,  to 
change  the  funds  of  the  estate  into  other  fundi, 
and  to  lend  them  upon  private  securities,  with- 
out the  permission  of  the  Orphans'  Court.  Most, 
if  not  all  of  them,  in  whatever  way  invested  by 
him,  were  in  hie  own  name,  at  the  time  of  his 
death.  Bomford  took  them,  ae  his  executor, 
and  settled  an  account  with  the  Orphans'  Court, 
io  which  he  charged  himself,  a»  executor  of 
Lear,  with  all  the  stocks,  bontte,  mortgages, 
and  pther  securities  for  the  payment  of  money, 
and  the  money  of  the  estate,  which  Lear  had, 
as  administrator,  at  the  time  of  his  death.  In 
fact,  the  funds,  excepting  the  stock  of  the 
Bank  of  Columbia,  were  converted  into  money, 
in  Lear'B  hands,  and  Bomford  took  them,  as 
his  executor,  with  Oxe  obligation,  as  such,  to 
account  for  the  same  to  whomsoever  might  be 
entitled  to  Kosciusko's  estate.  This  being  so, 
the  question  arises,  whether  or  not  his  sureties, 
I  as  executor  of  Lear,  were  not  liable  for  any 
waste  of  the  estate  by  him,  instead  of  his  sure- 
ties, as  the  administrator  of  Kosciusko,  upon 
ihc  ground  that  the  latter  were  only  liable,  by 
their  bonds,  for  so  much  as  be  received  as  fid- 
ministrator,  and  not  for  what  he  had  powessed 
himself  of.  as  the  executor  of  Lear. 

Bomford.  it  must  be  rememtwred,  was  the 
executor  of. Lear,  and  became,  also,  by  ap- 
pointment of  tlie  Orphans'  Court,  the  adminis- 
trator de  bonis  non  cum  teatamento  of  Kosciusko, 
under  the  laws  of  Maryland,  as  tbe>  were  of 
force  in  that  part  of  the  District  of  Columbia 
which  had  been  a  part  of  Marj'Iand,  when 
Congress  took  jurisdiction  over  the  same.  His 
bonds,  in  both  relations  to  the  twoestatesofljcar 
and  Kosciusko,  were  given  under  that  law ; 
and  the  obligations  of  himself  and  his  sureties 
are  determined  by  what  has  been  the  judicial 
interpretation  and  administration  of  it  in  Mary- 
land, uncontrolled  by  any  decisions  of  other 
courts  elsewhere. 

*We  understand,  by  the  laws  of  [*416 
Maryland,  as  they  stood  when  Congress  as- 
sumed jurisdiction  over  the  District  of  Colum- 
bia, that  the  property  of  a  deceaticd  person  was 
considered  to  be  administered,  wLcncvcr  it  was 
sold,  or  converted  iiilo  money,  by  the  adminis- 
trator or  executor,  or  in  any  respect  changed 
from  the  condition  in  which  the  deceased  left 
it.  It  did  not  go  to  the  administrator  de  bunia 
non,  unless,  on  the  death  of  the  executor  or  ad- 
ministrator, it  remained  in  specie,  or  was  the 
same  then  that  it  was  when  it  came  to  bis 
hands.  When  the  assets  have  been  changed, 
it  is  said,  in  Maryland,  that  the  property  has 
been  administered.  In  that  sense,  all  the  funds 
received  b^  Lear,  and  changed  by  him  into 
other  securiiies,  were  administered  by  him.  If 
this  suit,  then,  had  been  brought  a^inst  the 
first  sureties  of  Bomford,  in  hu  original  bond 
as  administrator  tU  boKi*  non  of  Kosciusko, 
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they  'would  not  have  been  answerable.  For 
any  waate  of  tlie  estate  of  Koscinsko,  the  rem- 
edy would  have  been  against  him  and  his  sure- 
ties, as  executor  of  Lear,  and  if  the  asaeta  had 
been  wasted  by  Lear,  Lear's  securities  would 
have  been  answerable.  Nor  would  the  circum- 
stance that  Bumford  charged  himself  with  these 
assets,  as  administrator  de  bona  non,  make  any 
difference.  Hia  sureties  could  be  made  liable 
oniy  for  the  assets  which  legally  came  to  his 
hands:  that  is.  for  what  remained  in  specie, 
uoadministered.  Nor  could  he  make  them  lia- 
ble for  more,  by  charging  himself,  in  his  ac- 
count as  administrator,  with  any  property 
which  had  been  changed  by  his  predecessor,  or 
administered,  as  it  is  said  to  be,  in  Maryland, 
when  such  a  change  is  made,  by  an  administra- 
tor or  executor. 

Such  being  the  law  as  to  the  responsibility  of 
Lear  and  his  sureties,  and  of  Bomford  and  his 
original  sureties,  it  was  urged  in  the  court  be- 
low, as  we  see  from  the  decision  of  the  learned 
Judge  who  gave  that  court's  opinion,  and  here 
also  in  argument  by  the  counsel  of  the  defend- 
ants, that  it  applied  equally  to  Bomfnrd's  sec- 
ond and  third  sets  of  sureties,  who  became  so 
under  the  Act  of  Congress  of  ihe  20th  Febru- 
ary, 1846.  (9  Slat.  atXarge,  4.)  So  the  court 
below  decided,  but  we  think  it  did  so  errone- 
ously. The  error  consists  in  this-,  that  the  bonds 
of  these  defendanlB  were  treated  as  if  they  were 
the  same  as  the  original  bonds  given  by  the  first 
sureties  of  Bomford  under  the  Maryland  law, 
and  that  the  relations  of  Bomford  to  the  estate 
of  Kosciusko  were  precisely  such  as  they  were 
when  he  come  into  the  possession  of  the  Kosci- 
usko funds,  as  the  executor  of  Lear.  The 
argument  was  this:  that  as  Bomford  had,  from 
the  character  of  the  assets  at  the  death  of  Lear, 
a  valid  right  to  them,  as  Learns  executor,  and 
was  bound  by  law  to  administer  them  as  Lear 
was,  that  he  would  not  have  any  legal  right  in 
them  as  administrator  da  bom*  non,  to  bind 
417*]  these  defendants  as  *lii8  sureties  for 
any  of  hisdefaulls;  particularly  as  it  appears 
from  his  accounts,  including  the  last  of  them, 
that  he  charges  himfelf  with  a  balance  of  $43,- 
504.40,  in  his  ninth  account:  the  items  of 
which  related  to  transactiona  which  had  taken 
place  before  the  date  of  either  of  the  bonds  of 
the  defendants. 

Now,  upon  such  a  slate  of  facts,  it  must  be 
admitted  that  Bomford  himself  was  bound  for 
the  amount  stated  by  him  to  be  due,  in  an  ac- 
count of  assets  of  the  estate  of  Kosciusko,  and 
that  his  original  sureties  were  not  under  the 
Maryland  law,  for  those  ansets  which  had  been 
administered  by  Lear. 

For  what  purpose,  then,  it  may  be  aiked,  did 
the  Orphans'  Court  call  upon  Bomford,  after 
he  had  rendered  his  eighth  acxMiunt,  to  give 
other  sureti^,  under  the  penalty,  if  he  did  not 
do  so,  that  he  would  be  displaced  as  adminis- 
trator, and  Uiat  another  administrator  would  be 
appointed  In  hla  stead,  unless  it  was  to  secure 
that  amount  for  which  he  bad  become  person- 
ally liable,  though  it  had  been  originally  re- 
ceived by  him  as  executor,  but  for  which 
there  were  no  sureties  In  fact,  when  the  defend- 
ants became  so?  They  became  his  sureties  un- 
der the  3d  section  of  the  Act  of  1646.  (9  Slat, 
at  Large.  4.)  That  section  piovides,  that, 
whenever  the  Orphans'  Court  shall  be  satisfied 
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that  the  security  which  has  been  taken,  or 
which  may  hereafter  be  taken  from  an  exeen- 
toror  adnunistrator.  is  insufficient,  by  reason  of 
the  removal  or  insolvency  of  any  of  the  surs- 
ties,  -or  because  the  penalty  of  the  bond  is  bw 
small,  or  from  any  cause  whatever,  that  ttie 
court  may  call  upon  the  administrator  or  execu- 
tor to  gi-ve  additional  security,  and  if  there 
shall  be  a  failure  to  comply  with  such  order, 
the  court  is  empowered  to  appoint  anntber  id- 
minislrator  in  the  stead  of  the  first,  and  to  re- 
quire, from  him  removed,  to  band  over  to  his 
successor  Ihe  unad  ministered  assets,  and  to  en- 
force compliance  with  such  an  order  by  floe 
and  attachment  or  any  other  legal  proocsi 
The  Act,  and  the  proceedings  of  the  Orpbani' 
Court  under  it,  towards  the  administrator,  Col- 
oncl  Bomford,  cover  exactly  such  a  case  is 
this.  The  object  of  the  law  and  the  purpose 
of  Ihe  court,  was  to  get  from  the  administrator 
additional  and  adequate  security,  for  the  funds 
which  he  had  slated  in  his  sworn  account  lobe 
still  unadminiatered  in  his  hands,  without  any 
regard  to  the  fact  which  could  not  then  have 
been  known  to  the  court,  whether  they  bad 
been  misused  or  not  by  him;  but  which,  from 
his  rendered  account,  it  might  properly  have 
b(.*en  inferred  had  not  been.  The  Act  permits 
the  court,  in  the  cases  mentioned  in  the  3d  sec- 
tion, not  only  to  take  security  for  assets  whicb 
might  in  future  come  to  the  hands  of  the  ad- 
ministralor.  but  for  such  as  he  bad  already  re- 
ceived and  returned  to  the  court  as  In  bis  huidi. 
or  of  which  he  ought  to  have  made  a  retont, 
and  which  may  not  nave  been  "properly  [*41 8 
administered.  If  that  be  not  the  proper  inter- 
pretation of  the  Act,  it  would  be  nugatory  and 
idle.  Instead  of  the  power  of  the  court  oeing 
enlarged  by  it,  it  would  be  just  as  powerless  to 
act  in  the  cases  mentioned  in  the  3d  secUon.  as 
it  had  been  under  the  law  of  Maryland.  The 
bonds  of  the  defendants  were  manifestly  given 
with  reference  to  the  accounts  which  had  been 
filed  in  the  Orphans'  Court  by  Colonel  Bomford. 
They  must  have  so  understood  it;  for  in  oneof 
them  the  action  of  the  Orphans'  Court,  under 
the  law  of  184ft,  is  recited,  and  the  record 
shows  that  the  sureties  in  the  other  took  from 
their  principal  a  counter  security,  to  indmni^ 
them  on  account  of  his  fidlure  to  discharge  all 
of  his  duties  as  administrator.  The  bonds  of 
the  defendants,  are  distinguishable  from  the 
original  bonds  which  the  administrator  gave, 
the  latter  having  been  given  before  any  inven- 
tory was  returned,  or  account  stated  in  the 
court,  and  when  no  particular  sum  was  due 
from  the  administrator;  and  tiie  bonds  of  then 
defendants  were  given  far  a  sum  certain,  re- 
turned to  the  court  by  the  administrator,  doe 
by  him  in  that  character. 

All  of  us  concur  in  thinking  that  the 
bonds  of  the  defendants  were  properly  taken 
under  the  Act  of  1848.  That  the  Orphans' 
Court  called  for  them  to  secure  the  amou&t 
with  which  the  administrator  then  stood 
charged,  and  such  as  he  might  afterwards 
get.  They  were  accepted  and  approved  by 
the  court  for  that  purpose,  and  the  sureties 
gave  them  with  a  full  knowledge  of  the  state 
of  the  account  which  the  administrator  bad 
filed.  All  of  us  think,  also,  that  thev  are  as- 
swerable  for  his  wa.<4te,  unless  som^ing  ebe 
in  the  case  can  relieve  them. 
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The  SrBi  objection  ts,  that  Kosciusko  did  oot 
die  intmate  us  to  bis  personal  property  in  the 
Uolled  Slates,  and  that  the  same  passed,  by 
the  second  article  of  the  will  of  IttI?,  toM.  and 
Madame  ZavieT  Zeltner,  of  Soteure,  in  Switzer- 
land. 

2.  That  there  is  no  proof  in  the  case  that 
Kosciusko  was  domiciled  at  bis  death  in  France, 
and  if  he  was,  that  the  complainants  have 
failed  to  prove  what  the  lav  of  France  was  at 
that  date,  for  the  distribution  of  the  personal 
estate  of  one  who  dies  domiciled  there. 

8.  It  is  also  said,  that  it  Is  not  proved  that 
those  'persons  named  in  the  bill  as  being  en- 
titled to  the  fund  sued  for,  have  such  a  rela- 
tionship to  Kosdtuko  as  entitled  them  to  re- 
ceive it. 

We  will  consider  these  objections  in  their 
order. 

Kosciusko  made  four  wills.  One  of  them  in 
the  United  States,  in  1798,  which,  after  bis 
death,  Mr.  Jefferson  proved  in  the  Court  of 
Albeinarle.  in  Virginia.  His  second  will  was 
made  in  Paris,  in  1606,  in  which  he  cbarxed 
the  fand  mentioned  in  the  first  will  with  a 
legacy  to  Kosciusko  Annstrong.  His  third 
and  fourth  wills  were  made  at  Soleure,  in 
419*1  Switzerland;  the  third  *on  the  4th  of 
June.  1816,  and  tbe  fourth  on  the  10th  Octo- 
ber, 1817.  It  is  not  denied  that  he  made  the 
first,  second  and  fourth  wills,  but  the  defend- 
ants attack  the  third  on  account,  as  they  sup- 
pose, that  the  probate  of  it  bad  been  taken 
in  the  Orphans'  Court  in  Washington,  without 
doe  proof  of  its  execution;  and  they  rely  upon 
the  fourth  wilt  to  show  that  it  conlains  a  resid 
nary  article  in  favor  of  Monsieur  and  Madame 
Zeltner.  after  tbe  payment  of  speciSc  legacies. 

We  think  that  all  of  the  wills  have  been 
proved  accOTdinc  to  the  rules  of  evidence,  and 
that  the  autbentlc^ed  ezempllflcation  of  that 
of  1816.  from  the  r^lstnr  of  It  in  France,  re- 
corded in  the  Orphans'  Court  for  the  District 
of  Columbia,  is  all  that  can  be  required.  With 
these  wills  in  view,  we  have  the  means  to  de- 
cide tbe  effect  of  them  on  the  property  In  con- 
troversy. 

The  olographic  will  of  1816,  contains  a  re- 
voking clause.  It  is  in  these  terms:  "Je  re- 
toque  tout  let  teitamiU$  et  eoditsUe*  que  j'ai 
pu  faire  a9an$  t»  priaent  mqu^  »eul  je  tn'ar- 
rite  eomme  wntemnt  met  dernierie  voiantes." 
Translated  in  the  record:  "I  revoke  all  the 
wills  and  codicils  which  I  may  have  made  pre- 
vioua  to  the  present,  to  which  alone  I  confine 
myself,  as  containing  my  last  wishes." 

The  right  to  revoke  a  will  exists  now  in 
every  nation,  though  the  exercise  of  it  is  dif- 
ferently regulated.  It  may  be  done  by  an  ex- 
press revocation,  or  by  certain  acts,  which  of 
themselves  infer,  or  from  which  the  law  infers, 
a  revocation.  "  Ambulatoria  eat  voluatfu  de 
funeU  utque  ad  vita  tupnmum  exeiium." 
Nor  can  one  bind  himself  in  a  testament  not  to 
mtUee  another.  "Nemo  potiStt  ia  tettamento 
no  eatere.  Tie  tegis  in  mo  tegmenta  lomm 
haheant;  quia  nee  tempore,  aut  eoiidUione  fini 
ri  abUgatio  hceridis  tegatorum  nomtne  potest." 
(Dig..  lib.  84.  tit.  4,  I  4;  Dig.,  lib.  80,  tit.  1, 
1-  55  )  In  England,  the  manner  of  revocation 
is  prescribed  by  the  6lh  and  23d  seclionn  of  the 
Statute  of  Frauds.  In  Spain  and  in  Holland, 
a  will  may  be  revoked  by  an  act  confined  to 
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the  revocation  of  that  testament,  without  mak- 
ing any  other  dispmltioD;  or  by  making  an- 
other testament  which  expressly  revokes  the 
former,  if  either  manner  as  it  may  be  used,  ia 
executed  with  the  forms  and  solemnities  which 
tbe  law  required  to  give  validity  to  the  first 
will.  By  the  customs  of  Paris  and  Normandy, 
revocations  could  be  made  by  a  simple  declara- 
tion before  two  notaries,  or  before  one  notary 
and  two  witnesses,  without  its  being  done  in 
any  prescribed  form.  And  by  the  same  cus- 
toms, a  declaration  In  tbe  handwriting  of  a  tes- 
tator, and  signed  by  himself,  revoked  his  testa- 
ment, and  the  effect  of  It  was  to  make  him  in- 
testate. (Law.  85.  tit.  1,  p.  8;  Voet.,  lib.  28; 
tit.  8,  n.  l;Matth.  de  Sueeeti.  disp.  8,  n.  18.} 
But  we  learn  from  Touilller  and  from  the 
Code  Civil,  that  these  customs  *were  [*420 
abolished,  and  that  in  France,  wills  may  be  re- 
voked in  whole  or  in  part,  bjr  a  subseijucnt 
will,  or  by  an  act  before  notaries,  contamtng 
a  declaration  of  such  intention.  (Touillier, 
liv.  8,  tit.  2;  Don.  et  Teat.,  ch.  5,  n.  619;  Po- 
thierdM  Don.  Teat.,  cb.  6,  sec.  3,  aec.  1;  Art. 
Code  Civil.  960.  10S5-I08&) 

The  will  of  1816  was  made  at  Soleure,  while 
Kcwciusko  was  sojourning  there,  after  he  had 
left  Vienna,  in  1816,  whither  be  bad  gone 
from  Paris,  at  tbe  instance  of  the  Emperor  Al- 
exander, that  he  might  be  advised  with  con- 
cerning tbe  affairs  of  Poland.  It  is  an  olo- 
graphic will,  wholly  written  in  tbe  handwrit- 
ing of  the  testator,  according  to  the  970ib  ar> 
tical  of  the  Code  Civil.  It  gives  specific  lega- 
cies to  persons  residing  in  France,  chaiged 
upon  funds  owned  by  the  testator  in  France, 
and  his  executor  was  a  notary  at  Morcu,  in 
the  department  of  Seine  and  Mame,  which  is 
the  opening  of  the  will,  tbe  testator  says,  in 
tbe  department  of  his  residence,  at  Berville. 

Within  the  month  of  Koadusko's  death,  the 
will  was  taken  to  I^ils,  and  recorded  there, 
pursuant  to  law.  The  executor  having  re- 
ceived authority  from  the  proper  tribunal  to 
act  as  such,  paid,  according  to  the  will,  the  leg- 
acies' given  by  it.  (See  arts.  Code  Civil,  999, 
1000.)  The  wills,  then,  of  1798  and  of  1806, 
were  revoked  by  the  will  of  1816,  and  as  the 
testator  did  not  make  in  it  an^r  dUpoeltion  of 
his  American  funds,  he  died  intestate  as  to 
them,  unless  tbe  second  article  In  the  will  of 
18t7  has  tbe  effect  of  a  residuary  bequest  to 
the  persons  named  in  It, 

It  is,  "I  bequeath  all  of  my  effects  {efet*) 
my  carriage  and  my  horse  included,  to  Mad- 
ame and  to  Mr.  Zavier  Zeltner,  above  named." 
It  will  be  Been,  by  the  first  clause  in  the  will, 
that  they  are  the  father  and  mother  of  Emtlie 
Zeltner,  to  whom  he  bequeathed  about  fifty 
thousand  francs  of  France,  chained  upon 
funds  in  England,  in  the  hands  of  Thompson, 
Bonard  &  Co. 

We  shall  be  aided,  in  the  construction  of  the 
second  article  of  the  will  of  1817,  by  keeping 
in  mind  what  were  the  relations  between  him- 
self and  tbe  Zeltner  family,  as  they  are  dis- 
closed bv  his  wills  of  1816  and  1817.  He 
makes  them.  In  both  wills,  his  legatees,  ex- 
cept a  legacy  to  General  Baszltoyeki;  two 
small  legacies  to  bla  executors;  two  thousand 
francs  to  tue  poor,  and  one  thousand  for  his 
own  burial.  His  chosen  friends  were  without 
fortune.   He  says  so  in  that  memorable  letter 
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which  he  wrote  to  the  Emperor  Alexander, 
after  the  alliee  had  entered  Paris,  in  1814; 
from  which  it  may  be  seen,  when  his  country 
was  nearest  his  heart,  that  his  friend  was  there 
too.  (Fletcher's  Poland;  Harp.  Fam.,  lib.  801 ; 
Ozinski,  4,  p.  17S.)  To  the  two  daughters  of 
Uiat  friend,  Andrew  Lewis  Zclmer,  with  whom 
be  had  lived  for  fifteen  years,  he  ^vesall  of  his 
421*]  funds  in  *France,  amounting  to  ninety- 
five  thousand  francs,  excepting  a  legacy  to  bis 
executor.  To  the  daughter  of  Zavier  Zeltner, 
with  whom  he  was  staying  when  the  wills  of 
1816  and  1817  were  made,  and  where  he  died, 
he  bequeathes  fifty  thousand  francs;  and  it  is 
to  him  and  to  his  wife,  that  he  says  "I  ttequeath 
alt  my  effects,  my  carriage  and  horse  included. " 
From  its  place  in  the  will  of  1817,  and  from 
the  connection  of  the  words  "allmv  effects, 
with  my  carriage  and  horse  iocluded,  it  would 
be  a  very  strained  construction,  to  make  the 
words,  all  of  my  effects,  comprehend  his  per- 
sonal estate  in  the  Unitnl  States,  it  being  nei- 
ther alluded  to  in  any  way  in  thk  will,  nor  in 
that  of  1816.  Except  in  so  far  as  U  might, 
under  the  will  of  1810,  hare  been  applied  to 
the  payments  of  the  leagcles  given  in  that  will, 
upon  tne  failure  of  the  funds  upon  which  they 
were  first  charged.  Effects,  in  French,  or  the 
word  effets,  has  the  same  meaning  in  common 

Erlance  and  in  law,  that  it  has  in  En^iah. 
i  meaning  properly  in  either,  when  nsra  in- 
definitely in  wills,  but  in  connection  with  some- 
thing particular  and  certain,  is  limited  by 
its  association  to  other  things  of  a  like 
kind.  It  is  from  the  subject  matter  of  its 
use,  that  intention  of  something  else  is  to  be 
implied ;  and  that  of  course  may  be  larger  or 
IwB.  In  some  instances  in  wills,  the  word  has 
carried  the  whole  personal  estate.  When  in 
connection  with  words  of  themselves  of  larger 
meaning,  or  of  fixed  legal  imoort.  as  there  were 
in  the  case  of  BosUif  v.  Brntey.  decided  at  this 
term  of  the  court,  such  a  clause  in  a  will  is  re- 
siduary. (5  Madd.  Ch.,  72: 6  Madd.  Ch.,  119: 
Conper,  2»»;  15  Vesey,  607.) 

8acb  being  the  ruje,  it  ia  our  o|rinion  that 
the  second  article  In  the  will  of  1617  is  not  re- 
siduary, and  Ihal  it  has  no  relation  to  the  funds 
In  coDlroversy. 

It  follows,  then,  that  as  the  wills  of  1708and 
of  1806  were  revdkcd  by  llie  will  of  1816,  and 
as  no  dixpoxitioD  was  made  in  it.  or  in  tlie  will 
of  1817,  of  the  funds  in  controversy,  that  Oen- 
eral  Ko8ciut>ko  died  intestate  as  to  Ihem,  and 
that  they  may  be  distributed  to  bis  relailnns 
who  may  be  entitled  to  inherit  from  him.  ac- 
cording to  the  law  of  his  domicil  at  the  time  of 
his  dealh. 

We  now  proceed  to  the  que«lion  of  domicil. 

In  the  will  of  1806.  he  dt^cribes  himself  as 
"an  officer  of  the  United  Stales  of  America,  in 
their  Revttlutionary  War  against  Briton,  and  a 
native  of  Lithuania,  in  Poland,  at  present  re- 
siding in  FHris."  Id  the  will  of  1816.  made  at 
Snteiire,  bin  lan^iage  ts:  *'  I,  the  iinderHigned 
Thaddeus  Ko^ciUKko,  residing  at  Berville,  in 
the  township  Genevraye,  of  ihe  department  of 
Seine  and  Marne  (being  now),  or  at  present  at 
Soleure,  in  Switzerland."  In  the  will  of  1817, 
nothing  is  said  of  liis  re^df  nre.  The  record 
showM  that  be  went  from  the  United  Slates  In 
42J2*J  'France  in  1798;  that  be  was  there  in 
iSoe^whenheBiddfaeretidedatFkris.  There 
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is  no  proof  that  be  was  not  continuously  In 
France  until  1816,  when  he  went  to  Vienna. 
We  know,  too,  bistorically,  that  he  left  it  in 
June  of  that  year  for  Soleure,  when  he  found 
out  that  it  bau  been  deteimined  in  the  CcHigress 
of  Vienna  to  erect  the  Duchy  of  Wamw  into 
a  kingdom,  without  Including  in  it  his  native 
province  of  Lithuania. 

We  do  not,  however,  permit  the  historical 
facts  just  alluded  to,  or  any  other  of  a  like  kind, 
to  have  any  weight  in  forming  our  conclusion 
concerning  his  domicil  at  the  time  of  his  death. 
The  facts  in  the  record  are  sufficient  for  that 
purpose. 

In  the  first  place,  his  declarations  that  his 
residence  was  in  France,  In  the  way  they  were 
made  in  his  wills,  with  an  interval  of  ten  yean 
betweeu  tbem,  would,  upon  the  authority  of 
adjudged  cases,  be  sufficient  to  establish,  prAna 
fade,  his  domicil  in  France.  Such  declarations 
have  always  been  received  in  evidence,  when 
made  previous  to  the  event  which  gave  rise  to 
the  suit  They  have  been  received  in  the 
courts  of  France,  in  the  courts  of  England 
and  in  those  of  our  own  country.  In  two  ques- 
tions of  dnmicil  in  France,  such  decla- 
rations in  a  power  of  attorney,  and  in  other 
instruments,  were  received  as  evidence.  (Den- 
isart,  tit.  Domicil,  sec.  1.)  In  the  English 
courts  there  are  many  cases  in  which  like  dec- 
larations have  been  pffered  and  received.  (5 
Term  B.,  513,  and  the  observations  of  Hr. 
Evans,  axori  ei  un.  2  Potb.  Obi.,  App.,  No.  16, 
sec.  11 :  Rawaon  v.  Saigh,  2  Bing.,  99;  9  Moore, 
217;  8.  C.  W.  &  M..  353;  Lord  Tenterden,  1 
Bing.  N.  C. ;  5  C.  &  P.,  575;  1  Taylor,  876.) 
In  the  United  States,  tbe  case  of  Gtnthtm  v. 
Canton,  5  Qreenleaf,  266,  is  to  the  same  effect; 
and  in  Massachusetts,  in  the  oases  of  ThondUte 
V.  Bo^.  1  Metcalf.  and  KUbum  v.  Bennett. 
8  Metcalf,  199,  it  was  ruled  that  In  a  case  where 
the  question  of  domicil  was  raised,  tbe  decla- 
rations and  letters  of  a  party  whose  domicil  wss 
disputed,  were  admissible  in  evidence,  especially 
if  made  previous  to  tbe  event  which  ^ve  rise 
to  the  suit.  We  find,  also,  in  8  Pickerfaig,  476, 
that  the  will  of  a  grandfather  in  1774.  in  which 
he  was  described  as  being  of  O.,  and  another 
wilt,  in  which  he  is  described  as  resident  in 
0.,  were  admissible  evidence  to  prove  that 
the  grandfather  had  obtained  a  settlement 
at  O. 

Kosciusko's  domicil  of  origin  was  Lithuania, 
in  Poland.  The  presumption  of  law  is  that  it 
was  retained,  unless  the  change  is  proved,  and 
the  burden  of  proving  it  is  upon  him  who  alleges 
the  changes.  {SomerviUe  v.  Somerv&te,  6  Vesey, 
787;  Vot-t.  Pand..  tit.  1.  5,  N.  99.) 

But  what  amount  of  proof  is  neresNUrto 
change  a  domicil  of  origin  into  a  prima  jaae 
domicil  of  choice?  It  is  residence  elsewhere, 
*or  where  a  person  lives  out  of  the  [*423 
dnmicil  of  ori^n.  That  repels  the  presumption 
of  its  continuance,  and  casts  upon  him  who 
denies  the  domicil  of  choice,  the  burden  of  dis- 
proving it.  Where  a  person  lives,  is  taken 
prima  facie  to  be  his  domicil.  until  other  facts 
entitbliiih  (be  contrary.  (Story's  Com.,  44,  6 
Rule;  Brure  v.  Bruce.  2  Bos.  &  P.,  238, 
nnle  2»9;8Ve8.,  198.  291:  lUgg.  Cminst.. 
874.  487.)  It  is  difficult  to  lay  down  uiy  rule 
under  wlJch  every  instance  of  residence  roun 
be  brought,  which  may  make  a  domicil  of 
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choice.  But  tbere  must  be  to  constitute  it  actual 
residence  in  the  place,  with  the  intention  that 
it  is  to  be  a  principal  and  permanent  residence. 
That  iDtention  may  be  inferred  from  the  cir- 
cuoutances  or  condition  in  which  a  person  may 
be  as  to  the  domicil  of  his  origin,  or  from  the 
seat  of  his  fortune,  his  family  and  pursuits  of 
life.  (Pothier,  IiUrod.  Oen.  aua  Cout.,  p.  4; 
SfArymm,  Court,  art.  449;  Toalllier.  lib.  1,  tit 
8,  n.  871 ;  1  Burgo,  Com.  Confl.  Lawa,  42,  48.) 
A  remoTal  which  does  not  contemplate  an  ab- 
sence from  the  former  domicil  for  an  indefinite 
and  uncertain  time  is  not  a  change  of  it.  But 
when  tbere  is  a  removal,  unless  it  can  be  shown 
or  inferred  from  circumstances  that  It  was 
for  some  particular  purp<%e,  expected  to  be 
only  of  a  temporary  nature,  or  in  the  exercise 
of  some  particular  profession,  office  or  calling, 
it  does  change  the  domicil.  The  result  is,  that 
the  place  of  residence  is  prima  fade  the  domicil, 
unless  (here  be  some  motive  for  that  residence 
not  inconsistent  with  a  clearly  catabllshed  in- 
tention to  retain  a  permanent  residence  in  an- 
other place.  The  facts  in  the  case,  place  the 
residence  of  Eoaciusko  in  France,  under  the 
pnnciple  just  stated. 

It  is  averred  in  the  bill  that  France  was  his 
residence.  The  defendanta  deny  it,  admitting, 
however,  that,  from  the  lime  he  left  the  United 
Stales,  be  was  a  sojourner  in  Prance  and  Swit- 
zerland until  be  died.  But  they  aver  that  be 
did  not  remove  to  France  at  any  time  of  his 
life  with  the  intention  lo  make  it  his  permanent 
residence.  And  they  further  charge  that  he 
never  did  abandon  the  hope  that  circumstances 
would  favor  his  return  to  Poland,  when  its 
political  condition  would  permit  hira  to  resume 
his  rights  and  duties  as  a  citizen  of  it.  Such 
an  averment  implies  that  he  had  voluntarily 
left  Poland  for  France,  without  having  been 
fcHt:ed  to  do  so,  and  that  his  return  depended 
upon  political  contingencies,  which  might  never 
happen,  and  which  we  know  did  not  occur. 
It  places  upon  the  defendants  the  burden  of 
proving  the  intention,  the  complaloauls  hav- 
ing sliowu,  and  the  defendants  having  ad- 
mitted, that  he  had  prima  facia  a  domicil  in 
France.  They  have  not  done  ao.  There  is 
nothing  in  the  record  disproving  the  averment 
of  liis  domicil  in  France,  and  we  must,  from 
424*]  his  own  declarations  and  other  ^proofs 
in  the  record,  receive'  it  aa  a  fact  that  he 
was  domiciled  there  at  the  time  of  his  death. 

The  error  of  the  argument  and  of  the  aver- 
ment against  Kosciusko's  domicil  in  France 
is  this:  that  they  coni^dered  him  a  forced  exile 
CromPoland,  and  that  he  bad  onlymadeFrance 
his  asylum  during  banishment. 

In  such  a  case,  it  is  true,  a  person  cannot  be 
{vesumed  to  have  abandoned  all  hope  of  return 
to  his  country,  whatever  length  of  time  may 
have  paaaed  since  he  was  driven  from  it.  But 
Kosciusko  is  not  placed  in  that  predicament  by 
any  proof  in  the  case.  Nor  could  such  proof 
have  been  made;  for  it  is  well  known,  when 
he  was  liberated  by  the  £mperor  Paul,  that  it 
was  done  without  restraint  or  inhibition  of  any 
kind.  He  was  offered  high  military  command 
and  pr<»enls  of  princely  amount,  which  be  de 
cliaed  to  accept.  He  came  to  the  United  Stales, 
sad  afterwards  went  voluntarily  to  France, 
wliere  he  lived  for  fifteen  years.  He  could 
have  returned  to  Poland  at  any  time,  tf  be 
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had  chosen  to  do  so.  Not  having  done  so, 
the  conclusion  ought  to  be  that  be  abandoned 
his  residence  there  for  a  residence  in  France, 
which  cannot  be  affected,  as  lo  lis  permanency, 
by  any  event  which  might  have  happened  to 
induce  him  to  change  it  again  to  the  domicil 
of  bis  origin.  This  is  coincident  with  the 
fact  that  he  had  been  made  a  French  citizen  by 
adecreeof  theNatlonal  Assembly  of  France,  in 
August.  1793.  Knowing  that  such  a  natural!' 
zation  would  not  have  the  effect  of  investing 
him  with  the  privileges  of  a  native-bom  citizen, 
if  he  did  not  become  domiciled  in  France, 
unless  his  residence  there  was  expressly  dis- 
pensed with  in  the  letters  of  naturalization,  he 
went  to  France  to  get  a  civil  staiug  which  he 
could  not  conscientiously  enjoy  in  Poland 
whilst  it  continuetl  to  be  under  a  fordgn 
dominion.  (Pothier,  TV.  dea  Pers&nnet,  &c.. 
P.  1,  tit.  2.  sec.  S;  Denesart,  tit.  Aubaine.) 

These  general  principles  of  juristjrudence  in 
respect  to  domicil,  by  which  Kosciusko's  has 
been  determined,  are  such  as  the  courts  of 
France  would  have  ruled  in  this  case. 

Kosciusko's  intestacy  as  to  the  funds  in  cmi- 
troversy,  and  bis  domicil  having  been  deter- 
mined, we  will  now  slate  the  law  as  to  the  right 
of  succession  in  such  cases. 

For  several  hundred  years  upon  the  conti- 
nent, and  in  England,  from  reported  cases,  for 
a  hundred  years,  the  rule  has  been,  that  per- 
sonal property,  in  cases  of  intestacy,  is  lo  be 
distributed  by  the  law  of  the  domicil  of  the  in- 
testate at  the  time  of  his  death.  It  has  been 
universal  for  so  long  a  lime  that  It  may  now 
be  said  to  be  a  part  of  the  jua  gentium.  Lonl 
Thurlow  speaks  of  it  as  such  in  the  House  of 
Lords,  in  the  case  of  Bruce  v.  Bruce.  Erskine, 
in  his  Institutes  of  the  Law  of  Scotland,  B.  3, 
tit.  9,  sec.  4,  644.  *say8.  this  rule  is  [*42d 
founded  on  the  laws  of  nations.  He  says, 
"When  a  Scotsman  dies  abroad  dtu  animo 
remanendi,  the  legal  succession  of  his  movable 
estate  in  Scotlana  must  descend  to  his  next  of 
kin  acconling  to  the  law  of  Scotland:  and 
where  a  foreigner  dies  In  this  country  nne  an- 
imo Temantndi,  the  movables  which  he  brought 
with  him  hither  ought  to  be  regulated,  not  by 
the  law  of  the  country  in  which  they  locally 
were,  but  that  of  the  proprietors  patria,  or 
domicil  whence  he  came,  and  whither  he  In- 
tends again  to  return.  This  rule  is  founded  in 
the  law  of  nations,  and  the  reason  of  it  Is  the 
same  in  both  cases,  that  since  all  succession  ab 
intestaiio  is  grounded  upon  the  presumed  will 
of  the  deceased,  his  estate  ought  to  descend  to 
him  whom  the  law  of  his  own  country  calls  to 
the  succession,  aa  the  person  whom  it  pre- 
sumes to  be  most  favored  bv  the  deceased.' 

The  law  of  Scotland  had  been  different  in 
Ibis  particular,  but  it  was  brought  into  har- 
mony with  the  law  of  the  rest  of  Europe  by 
the  decision  of  the  House  of  Lords,  in  Bruce 
V.  Bruce,  6  Brown's  Par.  Cases,  6.50.  5t«J;  2 
Bos.  &  P.,  226,  280,  231;  Lord  Stair's  Insti- 
tutes, B.  8,  tit.  8,  sec.  5;  Hogg  &  Lashley, 
House  of  Lords,  June  26th,  17U8;  Robertson 
on  Personal  Success.,  181;  Omman  v. Bingham, 
House  of  Lords,  March  18.  1776;  ColviUe  <ft 
Landor  v.  Brown  <£  Bi'own,  Diet.  Success., 
Ap,  p.  1,  4;  W.  &8.,  28. 

The  earliest  case  reported  in  the  English 
books,  is  ttaAt  of  Pipon  v.  P^n,  Am.,  6,  27. 
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Lord  Hardwicke  recognized  in  it  the  rule  that 
the  personal  estate,  in  cases  of  intestacy,  fol- 
lowed the  person,  and  becomes  distributable 

according  to  the  liiw  or  custom  of  the  place 
where  the  intestate  lived.  Among  other  rea- 
sons given  by  him  is.  that  a  contrary  rule  would 
be  extremely  mischievous,  and  would  affect 
our  commerce.  No  foreigner  could  deal  in 
our  funds  but  at  the  peril  oi  his  effects  going 
ac<»>rdlDg  to  our  laws,  and  not  those  of  bis 
own  country.  He  re  affirmed  the  same  in  a 
few  years  afterwHrds,  in  Tfu>me  v.  WatHm, 
%  Ves.,  8S.  Lord  Kenyon  did  the  same  when 
he  was  Master  of  the  Rolls  in  1787,  in  Kitlpat- 
riek  V.  KiUpatriek,  which  will  be  found  cited 
in  Robertson  on  Personal  Succession,  116.  In 
1790.  the  House  of  Lords  acted  upon  the  rule, 
in  Bruee  t.  Bruce,  and  two  years  afterwards, 
in  Hogg  t.  LaAley.  Many  cases  followed  in 
the  English  courts,  and  the  only  Question  since 
has  beeu,  what  was  thedomicil  of  the  intestate 
at  the  time  of  his  death?  In  the  United  States 
the  rule  has  been  fully  recognized.  (14  Mar- 
tin. N.  8.,  La..  99;  3  Paige,  182;  3  Oill  & 
Johns.,  193.  324,  228.) 

The  rule  prevails,  also,  in  the  ascertainment 
of  the  person  who  is  entitled  to  take  as  heir  or 
distributee.  It  decides  whether  primogeniture 
gives  a  right  of  preference,  or  an  exclusive  right 
426*1  «to  take  the  succession ;  whether  a  per- 
son is  legitimate  or  not  to  take  the  succession; 
whether  the  person  shall  take  per  siirpea  or 
per  capita,  and  the  nature  and  extent  of  the 
right  of  repreaentation.  (Story's  Conflict  of 
Laws.) 

But  it  isobjected,  before  the  rule  can  be  ap- 
plied in  this  suit  against  the  defendants,  that 
the  complainants  must  prove  what  the  law  of 
France  is  for  the  distribution  of  the  fund.  It 
is  said  that  has  not  been  done. 

For  this  purpose,  the  Code  Civil  of  France 
was  offered  In  evidence,  but  it  was  objected  to. 

It  is  true,  that  the  existence  of  a  Foreign  law. 
written  or  unwritten,  cannot  be  judicitHly  no- 
ticed, unless  it  be  proved  as  a  fact,  by  appro- 
priate evidence. 

The  written  foreign  law  may  be  proved,  by 
a  copy  of  the  law  properly  authenticated.  The 
unwritten  must  be  by  the  parol  testimony  of 
experts.  As  to  the  manner  of  authenticating 
the  law.  there  is  no  general  rule,  except  this: 
that  no  proof  shall  be  received,  "  which  pre- 
aunposes  better  testimony  behind,  and  attain- 
able by  the  party."  They  may  be  verified  by 
an  oath,  or,  by  an  exemplification  of  a  copy, 
under  the  great  seat  of  a  state,  or,  by  a 
copy,  proved  to  be  a  true  copy  by  a  wit- 
ness who  has  examined  and  compared  it 
with  the  original,  or  by  a  certificate  of  an  of- 
ficer, properly  anthorized,  by  law,  to  give  the 
copy:  which  certificate  must  be  duly  proved. 
But  such  modes  of  proof  as  have  l>een  men- 
tioned, are  not  to  be  considered  exclusive  of 
others,  specially  of  codes  of  laws  and  accent- 
ed histories  nf  the  taw  of  a  country.  Id  Pk;- 
ton'tcate.  Lord £llenborough said :  "The best 
writers  furnish  us  with  the^  statements  of  the 
law,  and  that  would  certainly  be  good  evidence 
upon  the  same  principle  as  (hat  which  renders 
histories  admissible.  There  is  a  case,"  contin- 
ued Lord  Ellenborough,  "in  which  the  History 
of  the  Turkish  Empire,  by  Cantemir,  was  re- 
ceived by  the  House  of  Lwds,  after  aome  dls- 


cusdon.  I  will,  therefore,  receive  any  book 
that  purports  to  be  a  history  of  the  com  moo 
law  of  Spaio."  (B.  N.  P.,  348.  949;  80  How. 
St.  Tr.,  493;  3  Phil.  Et.,  12S;  1  Salk.,  S8t; 
Morrit  v.  Harmer,  7  Pet. .  654  ;  8  Gary,  178; 
11  Clark  &  Fin.;  Russell's  Peerage  Cases;  8 
Wend.,  178.)  Lord  Tcnterdeo,  in  Laeon 
Hfggim,  Stark..  178,  admitted  a  copy  of  the 
Code  Civil  of  France,  produced  by  the  Rendi 
Consul,  who  stated  that  it  was  an  authentic 
copy  of  the  law  of  France,  upon  which  he 
actra  in  his  office,  and  that  it  was  printed  st 
the  office  for  printing  the  laws  of  France,  and 
would  be  act^  upon  in  the  French  courts.  In 
the  Ru$$el  Peerage  case.  Lord  Campbell  said: 
"The  most  authentic  form  of  getting  at  for- 
eign law,  is  to  have  the  book  which  lays  down 
the  law.  Thus,  we  have  had  the  Code  Na- 
poleon to  our  courts.  It  is  better  than  to  ex- 
amine *a  witness,  whose  memory  F*427 
may  be  defective,  and  who  may  have  a  bias  in- 
fluencing bis  mind  upon  the  law."  The  Su- 
preme Court  of  New  York  has  held,  that  an 
unofficial  copy  of  the  Commercial  Code  <rf 
France,  could  not  be  proved  by  the  French 
Consul  reading  at  New  York,  though  he  stated 
it  to  be  conformable  to  the  official  public^ions; 
and  that  it  was  an  exact  copy  of  the  laws  fur- 
nished by  the  French  ^vemment  to  its  Consul 
at  New  York.  Had  it  been  an  official  copy, 
and  sworn  to  be  such,  by  the  Consul,  it  would 
have  been  received  in  evidence,  as  the  Irish 
Statutes  were,  iu  Jonet  v.  Maffet,  S  Serg.  & 
Rawie,  JS%.  where  they  were  sworn  to  by  ao 
Irish  barrister,  and  that  be  received  tbem  iroffl 
the  King's  printer,  in  Ireland.  In  CkureJt  v. 
Hubbart,  3  Cranch,  this  court  said,  that  the 
edicts  of  Portugal,  offered  in  evidence,  would 
have  been  admissible,  if  the  copies  of  them 
had  been  sworn  to  be  true  copies,  by  the 
American  Consul  at  Lisbon,  instead  of  his  hav- 
ing given  his  consular  certificate,  that  they 
wece  true  copies,  because  it  was  not  one  of  the 
functions  of  a  consul  to  authenticate  forngo 
laws  in  that  way. 

The  court  say;  "The  paper  offered  to  the 
court  is  certified  to  be  a  copy  compared  with 
the  original.  It  is  Impossible  to  suppose  that 
this  copy  might  not  have  been  autheotkated  \>j 
the  oath  of  the  Consul,  as  well  as  by  bis  oertiS- 
cate."  It  will  be  seen,  that  what  the  oourt 
required,  was  a  verification  of  the  orieiiwl, 
upon  oath,  and  that  then  the  edicts  would  have 
been  admissible  in  evidence.  They  were  munic- 
ipal edicts,  too.  It  should  be  remembered,  and 
not  one  of  those  marine  ordinances  of  a  foreign 
nation,  on  a  subject  of  common  concern  to  all 
natioDB,  which  may,  according  to  the  nuuiDcr 
of  its  promulgation,  be  read  as  law,  whhout 
other  proof.   (ThJM  v.  Aenian,  1  Cranch.  1.) 

The  rule  of  this  court  has  always  been,  dDce 
those  cases  were  decided,  "that  the  laws  of  a 
foreign  country,  designed  only  for  thedirettion 
of  its  own  affairs,  are  not  to  be  noticed  by  olber 
countries,  unless  proved  as  facts;  and,  that  the 
sanction  of  an  oath  Is  required  for  their  eMab- 
lishment,  unless  they  can  be  verified  by  some 
other  such  high  authority  that  the  law  respect- 
ed, not  less  than  the  oath  of  an  individual." 

The  question  in  this  case  t#ha8  the  Code 
Civil,  which  was  offered  in  evidence,  a  verifi- 
cation equivalent  to  the  oath  of  an  individHal? 

Opioioos  and  cases  may  be  found  in  conflict 
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vith  the  cues  dted,  bat,  from  a  perusal  of 
nuuiyof  tbem.  we  find  that  they  have  been 
formed  and  decided  without  a  careful  discrim- 
inatkm  between  what  should  be  the  proof  of 
foreign  written  and  unwritten  law;  and  when 
written  laws,  either  stofcly  nr  In  statute  books. 
438*J  or  in  *code8,  have  l>een  offered  in  evi- 
dence, without  a  Bufftcient  autbentlcatiou  that 
tbey  were  official  pubHcaUoan,  by  the  goTerD- 
ment  which  bad  legislated  them ;  or  when  writ- 
ten laws  liave  been  offered,  properly  proved  to 
be  official,  but  which  were  equivocal  in  their 
lenns,  and  in  the  Judicial  adminiairation  of 
which  there  have  been,  or  may  be,  various  In- 
lerprelattonA.  making  U  neces<«ary  to  call  in  ex- 
perts, as  in  cases  of  an  unwritten  law.  to  state 
bow  (be  law  offered  in  evidence  is  administered 
in  the  courts  of  the  country  of  which  it  is  said 
to  be  the  kw.  In  England,  until  recently,  it 
was  not  doubted  that  a  foreign  written  law  was 
admisrible  in  evidence,  when  properly  autben- 
ticaled.  But,  in  the  Suttex  Peerage  case, 
bi  II  Clark  &  Finnelly,  116.  several  of  the 
judges  gave  their  opinions  upon  the  subject. 
Lora  Brougham,  in  that  case,  differed  from 
Lord  Campbell,  and  said  that  the  Code  Napo- 
leon ought  not  to  be  received  in  an  Englisb 
court,  and  that  before  it  could  be  received  from 
the  book,  thai  an  expert,  acquainted  with  the 
text  and  the  interpretation  of  it.  must  be  called. 
And  so  it  was  ruled,  afterwards,  by  Erie.  Jut- 
Am,  in  1846,  in  Coeka  v.  Purda,  8  C.  &  E., 
26H,  la  which  fragments  of  a  code  were  offered 
as  evidence.  But  his  Lordship*s  opinion,  and 
the  case  of  Clark  v.  Pardy,  must  be  taken, 
■abject  to  the  facts  upon  which  the  point  arose. 
In  the  first,  it  was,  whether  Doctor  Wiseman, 
who  had  been  called  as  a  witness,  could  refer, 
whilst  giving  his  evidence  of  the  law  of  Rome 
on  the  subject  of  marriage,  to  a  book,  whilst  it 
was  lying  by  him.  Id  the  other  case,  f  ra&rments 
of  laws  were  offered.  This  point  had  heea 
sMtled  by  Lord  Stowell,  in  Dalrymple  v.  Dal- 
rjpnple,  i  Uagg.,  54.  Lord  Brougham  again 
expressed  the  same  opinion,  in  hu  sketch  of 
Lord  Stowell,  in  the  second  series  of  the  States- 
men of  the  Time  of  George  III. ,  76.  But  Lord 
Laogdale,  who  also  sat  with  the  other  Judges, 
in  the  Susaex  Peerage  case,  gave  the  rule,  with 
ilK  qualifications,  in  the  case  of  T/ie  Earl  of 
Nelmm  v.  Lord  Bridport,  8  Beav.,  527.  After 
stating  the  rule,  coincidently  with  the  opinion 
of  Lord  Brougham,  he  says;  "  Such  I  conceive 
to  be  the  Keneral  rule,  but  the  case  to  which  it 
is  applicable  admits  of  great  variety.  Though 
a  knowledge  of  foreigu  laws  is  not  to  be  im- 
puted to  the  Judge,  you  may  impute  to  him 
such  a  knowledge  of  the  general  art  of  reason- 
ing, as  will  enat)ie  him,  with  the  assistance  of 
the  bar,  to  discover  where  fallacies  are  prob- 
i^ly  concealed,  and  in  what  cases  he  ought  to 
require  testimony  more  or  less  strict.  If  the 
utmost  strictness  was  required,  in  every  case, 
justice  might  often  stand  still;  and  I  am  not 
disposed  to  say  that  there  may  not  be  cases,  in 
which  the  judge  may  not,  without  impropriety, 
take  upon  himself  to  construe  the  words  of  a 
foreign  law,  and  determine  their  application  to 
the  case  in  question;  especially.  If  ibere  should 
429*J  *be  a  #riance  or  want  of  clearness  in 
the  teaumoay." 

NotwiUutandiDg  the  diflerencet  in  the  cases 
cited,  we  think  that  the  true  rule  iu  respect  to  the 
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admissibility  of  foreign  law  in  evidence,  may 
be  gathered  from  them.  In  our  view  it  is  this, 
ttiat  a  foreign  written  law  may  be  received, 
wtien  it  is  found  In  a  statute  book,  with  proof 
thai  the  book  has  been  ofBcially  published  by 
the  euvemment  which  made  the  law.  Such  is 
the  foundalion  of  Lord  Teoterden's  ruling,  in 
Laeen  v.  Higgent,  3  Slarkie,  178.  The  case  in 
5  Sergeant  &  Rawle.  fi28.  has  the  same  basis. 
Though  there  are  other  reasonB  for  the  admis- 
sion of  the  laws  of  the  Slates  into  the  courts  of 
the  United  States  as  evidence,  when  tliey  are 
(^dally  published,  yet  they  are  only  received 
when  the  genuineness  of  the  publication  Is  ap- 
parent. This  court  has  so  ruled  In  Ilind  v. 
Vattier,  8  Pet.,  898.  and  in  Owingt  v.  Hull.  9 
Pet.,  607-835.  It  is  true  that  we  are  called 
upon,  as  Judges,  to  administer  the  taws  of  the 
States  in  the  courts  of  the  United  States,  and 
that  the  States  of  the  Union  are  not  politically 
foreien  to  each  other,  but  there  is  no  connec- 
tion between  ihem  in  legislation,  and  we  only 
take  notice  of  their  laws  judicially,  when  they 
are  found  in  the  official  statute  books  of  the 
state. 

With  tbese  views,  it  remains  for  us  to  show 
that  the  Code  Civil,  offered  in  evidence  in  this 
case  by  Uie  complainants,  to  prove  their  rignt 
to  the  succei^n  of  the  intestate  estate  of  Gen- 
eral Koeciudco,  is  authenticated  In  such  a  way 
that  it  may  be  received  by  the  court  for  the 
purpose  for  which  it  was  offered.  It  was  sent 
to  the  Supreme  Court,  in  the  course  of  our  na- 
tional exchanges  of  laws  with  France.  It  is 
one  of  the  volumes  of  the  Bulletin  dee  Loix  d 
Paru  Uimprimerie  royali  with  this  indorse- 
ment, "  Lee  Garde  dee  Seeavx  de  France  d  la 
Court  Supreme  Dee  State  Unie.'  Congress 
has  acknowledged  it  by  the  act,  and  the  appro- 
priation which  was  given  to  the  Supreme  Court 
to  reciprocate  the  donation.  We  transmitted  to 
the  Minister  of  Justice  official  copies  of  all  the 
laws,  resolutions  and  treaties  of  the  United 
States,  and  a  complete  series  of  the  decisions 
of  this  court.  We  do  not  doubt,  whenever  the 
question  shall  occur  in  the  courts  of  France, 
that  the  volumes  which  were  sent  bv  us  will  be 
considered  sufficiently  authenlicatea  to  be  used 
as  evidence.  The 'gift  and  the  reciprocation  of 
it,  are  the  fruits  of  the  liberal  age  in  which  we 
live.  We  hope  for  a  continuance  of  such 
exchangee  between  France  and  the  United 
States,  and  fpr  a  like  Inlercouise  with  all  na- 
tions. Business  men,  jurists  and  statesmen, 
will  readily  appreciate  its  advantages.  It  will 
save  much  time  and  expense  when  questions 
occur  in  the  courts  of  different  nations,  involv- 
ing the  rights  of  ^foreigners  if  the  writ-  [*430 
ten  laws  of  every  nation  were  verified  in  all  of 
them,  by  certified  official  publications  to  the 
governmeots  of  each.  In  the  now  rapid  tran- 
sit of  persons  and  property,  out  of  the  sover- 
eignties to  which  they  belong,  into  the  different 
parts  of  the  world,  such  a  verification  would 
often  speed  and  save  the  rights  of  emigrants, 
sojourners  and  merchants. 

We  think  that  tbe  Code  Civil,  certified  to  the 
court  as  it  is.  Is  sufficiently  authenticated  to 
m^e  it  evidence  in  this  suit,  and  that  it  would 
be  BO  in  any  other  case  In  which  it  may  be 
offered. 

We  proceed  to  state  the  law  from  it,  applica- 
ble to  Uie  case. 
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It  has  been  determiaed  that  the  domicil  of 
General  Kosciusko  waa  in  France  at  the  time 
of  hiB  death,  that  he  died  intestate  as  to  his 
funds  in  the  United  States,  and  that  they  were 
to  be  distributed  according  to  the  law  of  his 
domicil. 

It  has  been  proved  that  he  survived  his  par- 
ents, died  without  issue,  and  that  these  com- 
plainants are  the  lineal  descendants  of  two  of 
bis  sisters,  one  of  whom  died  before  her  broth- 
er, and  the  other  afterwards. 

The  fact  of  their  relation^lp,  notwithstand- 
ing the  objection  which  was  made  to  the  proof 
of  it,  is  autflcient.  The  proofs  are  decrees  of 
the  Court  of  Nobility,  of  the  government  of 
Grodno,  and  another  of  the  Court  of  Kobrvn, 
in  the  Russian  province  of  Lithuania.  The 
originals  arie  in  (he  Orphans*  Court,  and  were 
Died  in  it,  in  the  regular  course  of  judicial  pro- 
ceeding. Both  of  them  are  authenticated  cop- 
ies of  judicial  proceedings  in  the  courts  from 
which  the^  are  brouglit.  The  competency  of 
the  Jurisdiction  of  those  courts.  In  the  matters 
decided  in  the  decrees,  is  proved  by  witnesses 
sliilled  in  the  law  of  the  governments  of  Lith- 
uania. Lithuania  we  know  to  be  uowa  Russian 
province,  governed  by  its  own  laws,  except  as 
tbey  may  be  modified  by  the  Emperor's  edicts. 
It  is  divided  into  three  governments,  Wilna, 
Grodno,  and  Mlustc,  with  a  Govemor-Oeneral 
over  them.  The  decree  of  the  Assembly  of  the 
Department  of  Grodno,  is  an  exemplified  copy 
of  that  made  on  the  7lb  May,  1843,  in  the 
case  of  The  UeirH  of  Kosciusko,  aid  contains 
the  genealogical  cbart  of  the  descendants  of  the 
sisters  of  Kosciusko. 

It  is  not  a  judgment  inter  partes,  but  a  for- 
eign judgment  in  rem,  and  is  evidence  of  the 
factjf  odjiidicated  against  all  the  world.  The 
decree  from  the  court  of  Kobryn  is  also  proved 
to  be  a  judicial  record.  From  both  we  learn 
thai  the  persons  named  in  the  bill  of  the  com- 

glainants.  are  the  collateral  kinsmen  of  General 
Kosciusko.    By  the  laws  of  France,  they  may 
take  his  estate  by  succession. 

We  shall  reverse  the  decision  of  the  court  be- 
low, and  direct  the  funds  in  controversy  to  be 
divided  among  them,  according  to  the  750tt) 
article  of  the  Code,  which  is,  that  in  cose  of  the 
431*]  *previou9  decease  of  the  father  and 
motherof  a  person  dead  without  issue,  his  broth- 
er and  sibler,  or  their  descendants,  are  rolled  to 
the  succession,  to  the  exclusion  of  ancestors  and 
Other  collaterals. 

All  of  the  objections  which  were  made 
against  the  rendition  of  a  decree  in  favor  of 
the  complainants,  having  been  considered  and 
overruled,  it  only  remains  for  us  to  announce 
the  sum  for  which  the  decree  shall  be  given, 
and  the  proportions  to  be  paid  by  the  defend- 
ants, as  the  sureties  of  Bomford,  under  the  Act 
of  1846. 

It  has  been  heretofore  stated  that  these  bonds 
were  given  under  that  Act,  to  secure  the  amount 
then  returned  to  the  Orphans'  Court  by  the  ad- 
ministrator, and  such  assets  as  he  might  after- 
wards receive  in  that  character.  In  his  ninth 
account,  he  charges  himself  with  a  bnlance 
from  the  eighth  account  of  $41,914.47.  and 
after  giving  the  estate  credit  for  the  sums  sub- 
sequently received,  and  claiming  credits,  he  ad- 
mits that  there  was  due  tu  the  estate  on  the  7th 
of  June.  1847,  948,004.40,  including  the  stock 
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of  the  Bank  of  Washington,  which  was  after 
his  death  transferred  to  Lewis  Johnson,  vbo 
liecame  the  administrator  of  Kosciusko,  with 
the  will  annexed. 

We  shall  enter  a  decree  against  the  defend- 
ants for  the  sum  of  $87,924.40,  with  interest 
from  the  7th  June,  1847,  until  the  same  shttl 
be  paid. 

The  said  decree  is  to  lie  binding  upon  the 
sureties,  Carrico,  Stott,  and  George  C.  Bom- 
ford, and  upon  the  sureties,  Gideon,  Ward,  aod 
Smith,  jointly  and  severally  in  the  proporticm 
which  llieir  respective  bonds  bear  to  the  buiq 
decreed,  and  the  costs  which  have  accrued  In 
thitf  suit.  But  in  the  event  that  the  sureties  in 
either  bond  do  not  pay  the  sum  decreed  a^inst 
them,  or  any  part  thereof,  then  the  sureties  in 
the  other  bond  shall  be  answerable  for  sod 
pay  the  eame  to  the  extent  of  tbeir  respective 
bonds. 

We  shall  also  order  a  decree  to  be  entered 
against  the  defendant,  Lewis  Johnson,  not  sab- 
jecting  him  to  any  costs  from  his  having  been 
made  a  defendant  in  this  suit,  directing  him  to 
turn  over  to  the  complainants  the  stock  ol  the 
Bank  of  Washington,  to  which  he  is  entitled  as 
the  administrator  de  bona  Jian  of  Kosciusko, 
and  the  dividends  which  have  accrued  thereon, 
allowing  to  him  out  of  the  same,  the  costs  in- 
curred as  administrator,  commissions,  and  i^uch 
reasonable  counsel  fees  as  may  have  been  paid 
by  him  for  services  in  matters  pertaining  to  this 
case,  in  the  Orphans'  Court,  and  to  this  suit, 
after  the  account  shall  be  filed,  and  be  credited 
to  him  in  the  Orphans'  Court. 

"OBDBR.  [*432 

This  cause  came  on  to  be  heard  on  the  Iran- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  Slates  for  the  Eastern  District  of 
Columbia,  holden  in  and  for  the  County  of 
Washington,  and  was  argued  by  counsel;  on 
considi  ration  whereot  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  ibe 
decree  of  the  said  Circuit  Court  dismisdng  the 
complainants' bill  in  this  cause  be,  and  the  same 
is  hereby  reversed  and  annulled.  And  this 
court,  proceeding  to  render  such  decree  as  the 
said  Circuit  Court  ought  to  have  rendered,  doth 
order,  adjudge  and  decree,  as  follows: 

First.  That  the  legal  domicil  of  Thaddetis 
Kosciusko,  the  party  under  whom  the  complfdn- 
ants  below  claim,  was,  at  the  period  of  bis 
death,  in  1817,ln  France. 

Second.  That  as  to  the  property  and  fund  In 
controversy,  be,  the  said  Kosciusko,  died  in- 
leslate.  his  will  of  the  4ih  of  June.  1816,  in  the 
proceedings  mentioned,  having  revoked  his  prior 
will  of  5th  of  May.  1798,  and  28th  of  June,  ltJ06, 
and  without  disposing  of  said  fund,  and  the 
same  not  having  been  disposed  of  by  the  vOI  of 
lOth  October.  1817. 

Third.  That  the  said  property  and  fund  is  to 
be  distributed  according  to  the  law  of  France, 
the  place  of  his  domicil  at  the  time  of  his 
death. 

Fourth.  That  by  the  said  law  of  said  domicil, 
at  said  period,  the  said  property  'jelongs  in  equal 
moieties  to  the  collateral  kindred  who  were  the 
lineal  descendants  of  the  two  dsters  in  the  case 
mentioned,  of  said  Knsdusko,  and  complain- 
ante  in  the  bill  mentlmted,  Uiat  is  to  sav,  one 
moiety  thereof  to  HlppoHtns  EMho  and  Runu 
^      UojVABD  14. 
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Eslho,  grandson  of  hia  sister  Ann,  and  to  Louisa 
KarbuC  ber  granddaughter,  a  widow,  and  in 
the  prnportions  between  them  of  one  half  of 
said  moiety  to  said  Hippolitus  E»<tho,  aod  the 
other  half  of  said  motety  to  said  Roman  Estho 
and  Louisa  Narbut.  In  equal  sharea— and  the 
other  moiety  Ibereof  toVlaudialaus  Wankowieg, 
lo  Hippolitus  Wankowi^,  Adam  Bychowiec. 
and  to  Michael  Szyrma,  also  complainants,  and 
in  the  proportions  between  them,  as  follows, 
that  is  to  say :  to  VlandiBlaus  Wankowieg  and 
Hippolitus  Wankowieg.  each  of  them  one  half 
of  dve  seventbs,  and  of  one  third  to  each  of  an- 
other seventh,  and  to  Michaei  Bzvrma,  one 
third  of  a  serentb,  and  to  Adam  Bychowiec, 
one seventh. 

Fifth.  That  the  defendanto'  sureties  in  the 
bond  of  the  7lh  May,  1846.  for  t'^O.OOO,  in  the 
proceedings  mentioned,  taken  under  the  author- 
ity of  the  Act  of  Congress  of  the  20(h  of  Feb- 
ruary, 1846,  that  is  to  say:  Jantes  Carrico. 
Samuel  Stolt,  and  George  C.  Bomford,  and  the 
433*1  other  defendants'  sureties  in  the  *other 
bond  therein  mentioned,  also  taken  under  said 
Act  of  Congress,  and  dated  4th  of  January, 
1847,  for  $40,000,  that  is  to  say:  Jacob Oideon, 
Ulysses  Ward,  and  Jonathan  B.  H.  Smith,  are 
each,  and  to  the  extent  hereinafter  decreed,  re- 

r Bible  to  tbe  complainants  for  the  amount 
hereinafter  decreed. 
Kxth.  It  Is  further  adjudged  and  decreed, 
that  there  is  due,  and  tliat  the  same  be  piUd,  by 
said  defendants,  to  the  complainants  above 
named,  in  tbe  proportions  herein  stated,  the 
sum  of  $S1.V24iV^  with  interest  on  said  sum. 
at  the  rate  of  six  per  centum,  from  the  7th  day 
of  June,  1847,  till  paid;  that  is  to  say:  that  the 
said  defendants.  Jamas  Carrico,  Samuel  Stott, 
and  Oeoree  C.  Bomford,  are  jointly  and  sever- 
ally bound  to  pay  to  said  complainants,  of  said 
$87,934^.  the  sum  of  «13,641.46|,  with  inter- 
est thereon  as  aforesaid,  from  the  7th  of  June, 
1847,  till  paid,  and  one  third  of  the  costs  of  this 
suit,  in  txHh  courts,  and  they  are  hereby  ordered 
and  decreed  to  pay  the  same.  And  Uiat  the 
said  defendants,  Jacob  Gideoo,  Ulysses  Ward, 
aod  Jonathan  B.  H.  Smith,  are  jointly  and  sev- 
oally  bound  to  pay  to  said  compldnants.  the 
balance  of  said  sum  of  |87,934^,  being  the 
snm  of  |3S.282.98^,  with  interest  from  the  7th 
of  June,  1847,  tilt  p^d,  and  two  thirds  of  the 
said  costs ;  and  they  are  hereby  ordered  and  de- 
creed to  pay  the  same. 

Serentli.  And  it  is  further  ordered,  adjudged 
and  decreed,  that  in  the  event  the  aiid  sureties 
in  the  first  bond,  to  wit ;  James  Carrico,  Samuel 
Stott,  and  Oeoree  C.  Bomford,  do  not  pay  the 
■aid  113.641.461,  with  interest,  and  one  third 
of  the  costs,  BO  decreed  to  be  paid  by  them,  as 
aforesaid,  and  every  part  thereof,  that  then  the 
■aid  Jacob  Gideon,  Ulysses  Ward,  and  Jona- 
than B.  H.  Smith,  the  sureties  in  the  second 
bond,  as  aforesaid,  are  bound  to  pay  the  same, 
and  every  part  thereof,  to  the  extent  of  the 
penalties  of  their  said  bond.  And  that,  in  the 
event  that  the  said  Jacob  Gideon,  Ulysses 
Ward,  and  Jonathan  B.  H.  Smith,  the  sureties 
hi  the  second  bond,  do  not  pay  the  said  |25,- 
282.^,  with  interest  and  two  thirds  of  the 
ooats,  flo  decreed  to  be  paid  by  them,  as  afore- 
aaid,  and  every  part  thereof,  that  then  the  aidd 
Janus  Carrico,  Samuel  Stott,  and  George  C. 
Bomf<»tl,  the  suretiea  in  the  first  bond,  asafore- 
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said,  are  bound  to  pay  the  same,  to  tbe  extent 
of  the  penalty  of  their  said  bond. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  defendant,  Lewis  Johnson,  ad- 
ministrator de  boai$  non  of  Thaddeus  Kos- 
ciuHko,  trusfer  and  deliver  over  to  said  named 
compldnanta  the  stock  of  tbe  Bank  of  Wadi- 
ington,  belon^ng  to  him,  as  such  adminis- 
trator, amounting  at  its  par  value,  to  the  sum  of 
$5,580,  together  with  all  the  dividends  which 
have  accrued  on  the  same,  less  the  coats  of  bis 
administration,  and  reasonable  counsel  fees, 
*and  such  commissions,  as.adminiatra-  [*434 
tor,  as  the  Orphans'  Court  may  legally  allow. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  said  sums  of  money  aod  slock, 
so  decreed  to  be  paid  and  transferred  by 
the  above-named  defendants,  be  paid  and 
transferred  to  the  above-named  complainants, 
Hippolitus  Estho.  Roman  Estho,  Louisa  Nar- 
but. Vlandislaus  Wankowieg,  Hippolitus  Wan- 
kowieg, Adam  Bychowiec,  and  Michael  Szyr- 
ma, in  the  proportions  stated  and  adjudged  In 
tbe  preceding  fourth  clause  of  this  decree. 

Eighth.  It  is  further  ordered,  adjudged  aad 
decreed,  that  tbe  decrees  pro  eor^etso  against 
Roman  Estho,  Louisa  Narbut,  born  Estho, 
Thadea  Emitie  Wilchelmine  Zeltner,  Maria 
Charlotte  Julia  Marguerette  Zeltner.  Bonnisant 
Pere,  General  BaNzkoyskl,  Emllle  2^ltner,  Mr. 
and  Mrs.  Edward  Zeltner,  Zavier  Amieth,  Dr. 
Sheerer,  Miss  Ursula  Zeltner,  and  Kosciusko 
Armstrong,  by  the  said  Circuit  Court  be,  and 
the  same  is  hereby  affirmed. 

And  lastly.  It  is  ordered,  adjudged  and  de- 
creed, that  this  cause  be.  and  the  same  Is  here- 
by remanded  lo  the  said  Circuit  Court,  with 
directions  to  that  court  to  carry  the  aforesaid 
decree  of  this  court  into  effect 

Clted-17  How..  468;  19  How.,  607:  1  bond,  580;  S 
Woods.  »e ; «  DUl^  801 ;  2  Low.,  UT,  Itt. 


WILLIAM  H.  WINDER,  Fksini^ia.  Brror, 

V. 

ANDREW  D.  CALDWELL. 

Writ  scire  facias— d^mdan/  nuiy  jiiead  to— 
Ccmtract  to  fruiZd — tet-off  in  aetim  2y  eontraet- 
or — Ueru  given  by  Act  ^  28SS  on^  to  mechan- 
ici  and  material  men. 

Where  a  BcirefacUu  was  Issued  to  enforce  a  lien 
upon  a  house  under  tbe  Lien  Lkw  of  the  District  of 
Columbia,  thwe  was  no  neceasltr  to  file  a  deolara^ 

Uon. 

Where  tbe  contract  between  tbe  owner  and  the 
builder  {who  was  also  the  carpenter),  stipulated 
for  a  forfeiture  per  diem  In  case  the  carpenter 
should  delar  the  work,  the  court  below  ought  to 
have  allowed  evidence  of  such  delay  to  be  given  to 
tbe  Jury  by  the  defendant,  under  a  notice  of  set-off, 
and  also  evidence  that  tbe  work  and  materials 
fDund  and  provided  upon  and  for  the  building, 
were  defective  In  quality  and  character,  and  tar  In- 
ferior in  value  to  what  the  contract  and  speciflca- 
tfon  called  for. 

A  master  builder,  undertaker  or  oontraotor,  who 
undertakes  by  contract  with  tbe  owner  to  erect  a 
building,  or  some  part  or  portion  thereof,  on  cer- 
tain terms,  does  not  como  within  tbe  letter  or  spirit 
ot  the  Act  of  Congress  passed  March  S,  1883  (4  Stat. 


Non.— Slated  mm  to  oontFoet,  wftether  penalty 
fiirnwSSiM^lSt!!^'  ^        ^  ^Carloe  v. 
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at  large  SW),  eotltled  "  Ad  Act  to  MOure  to  me- 
obanicB  and  ottaeiw,  payment  for  labor  dnne  and 
toateriaUifarniobedlotlieereotiaBof  bulldlogs  In 
ttie  Blatrlct  of  Columbta." 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  Slates 
for  the  District  of  Columbia*  holden  In  and  for 
the  County  of  Washington. 

It  wa8  an  action  of  icire  faeia»,  brought  by 
Caldwell  against  Winder,  upon  a  claim  filed 
under  the  Act  of  Congress  passed  March  2, 
435'*]  »1883,  entirled  "  An  Act  to  secure  to 
mechanics  and  others,  payment  for  labor  done 
and  materials  furnished  in  the  erection  of  build- 
ings in  the  District  of  Columbia."  (4  Stat,  at 
Large.  650.) 

Caldwell,  in  Mardi.  1840.  filed  bis  claim  tn 
tlie  clerk's  ofllce,  consisting  of  the  gross  sum 
of  $lU,BOO,chiimed  as  due  under  a  speml  agree- 
ment, and  the  further  sum  of  $4,086  for  extra 
work — the  items  of  the  extra  work  bang  par- 
ticularly mentioned  In  the  claim. 

Upon  this  claim  the  writ  ot  tare fadat  aaued 
March  30.  1848.  No  declaration  was  filec^  The 
deiendant  appeared  and  pleaded  mm  attumptit, 
upon  which  issue  was  joined. 

Upon  the  trial,  the  jury  found  a  verdict  for 
the  pluntiff  in  the  sum  of  94.746,  with  Interest 
from  0th  Uarch.  1840. 

Upon  the  trial,  the  plaintiff  took  three  bills 
of  exceptions,  and  the  defendant,  ten.  The 
substance  of  Uiem  all  is  stated  In  the  opinioa  of 
the  court. 

It  was  argued  Mr.  Davldif*  for  the 
plaintiff  in  error,  and  Mettn.  Bradler  and 
Lawrence  for  the  defendant  in  enor. 

The  counsel  for  the  plaintiff  in  error  made 

the  followiug  points; 

I.  That,  under  the  Act  of  1888,  the  mechan- 
ics and  ntalerial  men  who  do  the  work  and  pro- 
vide the  materials  for  the  building,  are  entitled 
to  the  lien,  and  not  he  who  merely  contracts 
with  them  to  do  and  provide  such  work  and 
materials. 

1.  Because  the  law  totidan  verint  confines  the 
lien  to  those  "employed  in  furnishing  mate- 
rials for.  or  in  the  erecting  or  constructing"  the 
building. 

2.  Uecause  the  only  debts  secured  by  the  law 
are  those  contracted  for  work  done  and  mate- 
rials furnished  for  the  building. 

8.  Because  the  2d  clause  of  the  Ist  section  of 
the  Act  plainly  shows  that  a  mere  contractor  Is 
not  within  its  provisions. 

4.  Because  the  contractor  not  being  within 
the  letter,  is  still  less  within  the  spint  of  the 
law,  the  object  of  which  was  to  allow  those 
whose  property,  whether  work  or  materials, 
had  been  advanced  upon  the  credit  of  the  build- 
ing, to  follow  that  property  after  it  bad  be- 
come part  of  the  building.  In  the  present  case, 
the  work  and  materials  advanced,  or  a  large 
portion  of  them,  were  not  the  property  of  the 
contractor. 

5.  Because  if  the  contractor  be  held  within 
the  Utw,  the  building  would  be  subjected  to 
double  liens  and  double  recoveries.  And,  more 
than  this,  a  sub-contractor,  not  advancing  either 
work  or  materials,  might,  with  equal  Justice, 
claim  the  lien,  and  Ihe  property  would  then  be 
subjected  to  triple  liens  for  the  same  benefit. 
436*]  "6.  Because  the  mechanics  and  material 
men  arc.  by  the  law,  expressly  authorized  to  in- 
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stitute  proceedings  against  Ibe  con  tractor,  the 

banis  of  which  is,  that  they  have  found  and  pro- 
vided the  work  and  materials  for  the  building. 

7.  Because  the  law  contemplates  but  one 
lien  for  the  same  work  or  materials,  and  if  there 
be  two  or  more,  the  saiisfaction  which  the 
owner  is  entitled  to.under  the  last  clause  of  the 
1st  section  could  not  be  entered,  (Act  of  18S8, 
4  Statutes  at  Large,  p.  650;  Penn.  Lien  Laws 
of  1808.  Pamphlet  L..  091;  of  1806.  4  Smlib's 
L.,  300;  and  of  1836.  Pamphlet  L,,  695;  Jona 
V.  Shawhan,  4  W.  &  S..  857.  264;  i/wi/zv.  Pat- 
t£Twn,  9  W.  &  8.,  537.  589;  UiOeyv.  Pro*aer,1i 
W.  &  S.,  183,  134:  Whitman  v.  Waikar.  0  W. 
&  S.,  183,  187;  BoUonv.  Johna,  6  Barr'sPenn.. 
145,  150.) 

But,  further,  the  Act  of  1833  cannot  be  re- 
garded as  giving  a  lien  to  ihe  contractor  in  this 
case,  unless  it,  an  affirmative  statute,  without 
a  repealing  clause  or  ni-getive  words,  be  held 
to  rvpeal  a  former  law  passed  in  pari  materia, 
and  between  which  and  the  Act  of  188tt  there 
is  no  necessary  repugnancy.  The  Act  of  Maiy- 
land,  passed  December  10,  1701,  provided  as 
follows: 

"  X.  And  for  the  enoourafcement  of  master 
builders  to  undertake  Ihe  building  and  finish- 
ing houses  within  the  said  city,  by  securing  to 
them  a  just  and  effectual  remedy  for  their  ad- 
vances and  earnings,  be  it  enacted,  tiiat  for  all 
sums  due  and  owing,  on  written  contracts,  for 
the  building  any  house  in  the  said  cily,  or  the 
brickwork,  or  carpenters'  or  joiners'  work  there- 
on, the  undertaker  or  workmen  employed  by 
the  person  for  whose  use  the  house  shall  be 
built,  shall  have  a  lien  on  the  house  and  the 
ground  on  which  the  same  is  erected,  as  well 
as  for  the  materials  found  by  him:  provided  the 
said  written  contract  shall  have  been  acknowl- 
edged before  one  of  the  commissioners,  a  justice 
of  the  peace,  or  an  alderman  of  the  corptuBtioB 
of  Georgetown,  and  recorded  in  the  office  of 
the  clerk  for  I'ecording  deeds  herein  created, 
within  six  calendar  months  from  the  time  of 
acknowledgment  as  aforesaid:  and  if,  within 
two  years  after  the  last  of  the  work  is  done,  he 
proceeds  in  equity,  he  shall  have  remedy  as 
upon  a  mortgage;  or  if  he  proceeds  at  law  with- 
in the  same  tTme.tie  may  liave  execution  against 
the  house  and  land,  in  whose  bands  soever  the 
same  may  be;  but  this  remedy  shall  be  oon- 
sidered  aa  additional  only,  nor  shall,  as  to  the 
land,  take  place  of  any  legal  incumbrsnce 
made  prior  to  the  commencement  of  such 
claim.''  (2  Kilty's  Laws  of  Hd.,  Act  1791.  ch. 
45,  sec.  10.) 

This  law  gives  a  lien  to  the  contractor  or  to 
the  woikmen  employed  by  the  owner,  but  It 
requires,  1.  That  there  shall  be  a  contract  in 
writing;  3.  That  such  contract  shall  be  acknowl- 
edged; *and  Z.  Recorded  within  six  ['437 
months  after  acknowledgment. 

In  the  present  case  there  was  a  written  con- 
tract, but  it  was  neither  acknowledged  nor  re- 
corded; and,  besides,  the  remedy  adopted  is 
wholly  different  from  that  given  m  the  Act  of 
1791. 

Is  that  law  repealed  by  the  Act  of  1888f  It 
is  not  in  sny  portion ;  or,  if  at  all,  not  so  far  as 
concerns  the  right  of  the  contractor. 

It  is  not  repealed,  in  whole  or  in  part,  ex- 
pressly or  by  direct  terms.  Is  it  by  neceuary 
impUcationV 
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There  most  be,  to  repeal  by  implication,  a 
poutire  repugnancy  between  toe  provisions  of 
the  new  law  and  thoee  of  the  old;  and  even 
iboi  the  old  law  is  repealed  only  pro  taiUo.  to 
the  extent  of  tbe  repugnancy.  (Wood  v.  The 
UhiUd  Statu,  16  Pet..  »43,  8<93:  Davieu  et  al. 

Fhirbairn  et  tU.,  8  How.,  636.  646:  BeeU»  v. 
Ihle.  4  How..  87,  SB;  Chetapeake  <£  O.  0.  Co. 
J.  Baltim&re  A  O.  R.  It.  0?.,  4  Oill  &  J.,  1. 
m,  153;  DwarriB  on  St.,  678,  674,  675.) 

A  laier  statute,  which  is  general,  does  not 
■brogale  a  former,  which  is  pvtlcular.  (6  Rep., 
bi  19:  DwarriB  on  SL,  674.) 

Statutes  in  pari  materia,  are  to  be  taken  to- 
gether and  compared  in  tbe  fxuistruction  of 
them.  {The  United  States  V.  FVeman,  8  How., 
550;  Uwarris  on  St.,  699  ) 

Statutes  are  to  be  construed  with  reference  to 
the  existing  law.  Four  things  are  to  be  con- 
sidered; what  waa  tbe  law  before  the  act;  tbe 
mieddef  not  provided  against ;  tbe  remedy  pro 
vided:  and  the  reason  of  that  remedy,  (/iejr- 
don'i  case,  8  (Jo.,  7.) 

The  mischief  which  required  the  passage  of 
tbe  Actof  18SS,  was  twofold:  1.  The  law  gave 
DO  lien  to  mechanics  contracting  with  the  un- 
dertaker or  coniracior.  2.  It  ^ve  no  lien 
whatever  to  tbe  material  man,  uoless  be  was  at 
the  same  lime  undertaker,  or  a  workman  con- 
tncting  directly  with  tbe  owner.  ■ 

Tbe  whole  object  of  the  law  of  1888  was  to 
supply  the  oraiusions  of  ibe  Actof  1791.  It 
was  designed  to  be  auxiliary  merely,  and  not 
to  repeal  the  provisions  of  tbe  exiting  law. 

Certainly  no  reason  can  be  assigned  why  the 
Mlutary  provi^nof  the  Actof  1791, requiring 
a  contractor  to  enter  into  a  written  contract, 
and  have  tbe  same  acknowledged  and  recorded, 
was  intended  tt>  be  annulled. 

The  Act  of  1701  is  not  obsolete,  but  has  been 
recognized  as  in  full  force.  (Homanav.  Coombe, 
3  Crancb,  C.  C,  366— decided  in  1828.) 

II.  The  court  below  erred  in  refusing  to  in- 
struct the  jury  that  tbe  plaintiff  was  not  en- 
titled to  recover  for  tbe  work  and  materials 
done  and  provided  under  tbe  special  agreement. 

1.  Because  tbe  Act  of  1888  is  inapplicable  to 
438*]  cases  where  work  *and  materials  are 
furnished  under  a  special  agreement.  (Jonea  v. 
Shawhan.  4  W.  &8..  257.  §62;  Hoattv.  Patter- 
mm.  5  Id.,  637,  538;  Hale}/  v.  Prouer.  8  Id., 
188.  134;  Witman  v.  Walker.  9  Id.,  188,  187; 
Barton  v.  Joh/u,  5  Burr's  Penn..  145,  150;  Act 
of  1791,  cb.  45,  sec.  10;  United  Slates  v.  Bar- 
nejf.  2  Hall's  Law  J..  128;  ExparU  Lewie,  2 
G&Ilis..  488;  Hostler's  case,  Yelv..  66;  Bac. 
Abr.,Trover,  E. ;  3  Roll.  Abr..  93,  Justification, 
pi.  2;  Chapman  v.  AUen.  Cro.  Car.,  371 ;  Bui., 
N.  P.,i5:  Brennan  v.  Currint,  Say  re,  234  ;  8. 
C,  cited  8t}elw.  N.  P.,  1163;  Stone  Ling- 
wod.  1  Str.,  651;  OotUm  v.  Ongtey,  cited  Selw. 
X  P.,  ubi  mtp.  ;  Stevenaon  v.  makeloek.  t 
Usule  &  Selw. ,  535 ;  and  see,  also,  Boyee  v.  Aii- 
dertmi,  3  Pet.,  155.) 

2.  Because  tbe  special  agreement  in  this  case 
was  inconsistent  with  the  retention  of  a  lien. 
(Ptyroux  et  al.  v.  Howard,  7  Pel..  834,  844; 
CAoM  V.  Westermore,  5  Maule  &  Selw.,  180; 
Seatfe  v.  Morgan,  4  Mee.  &  W.,  270;  Stoddard 
Woolen  Man.  v.  Huntieg,  8 N.  H.,  441 ;  Butehint 
et  al.  V.  OleuU,  4  Vt.,  549;  Baiiey  v.  AdaMt, 
14  MTend..  301;  Wekh  v.  ifondesitt*,  5  Wheat., 

an.) 
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lit.  The  court  erred  In  refusing  to  submit  to 
the  Jurr  the  question  whether  the  work  and 
materials,  or  what  part  thereof,  were  supplied 
upon  the  credit  of  ihe  building.  {HHU  v.  BU- 
iaU,  16  S.  &  R.,  56;  HtnehmMn  v.  Oraham,  8 
S.  &  R..  170.) 

IV.  A  declaration  should  have  been  filed. 
(Fijeler  on  Scire  Facias,  73  Law.  Lib.,  p. 
850.) 

V.  Tbe  judgment  rendered  was  ^neral  and 
in  personam.  The  proceedmg  was  tn  rem,  and 
the  last  clause  of  the  Act  of  1833,  expressly 
probiUis  the  rendition  of  a  judgment  in  tbe 
scire  facias,  against  any  other  properly  than 
the  building  against  which  the  lien  existed. 

VI.  The  court  erred  tn  refusinsr  lo  instruct 
tbe  juiy  that  Ibe  plaintiff  was  not  entitled  to  re- 
cover for  tbe  portion  of  work  and  materials 
performed,  ana  furnished  under  the  special 
agreemeat,  more  than  three  monlha  before  the 
cMlm  was  filed. 

VII.  The  claim,  so  far  as  It  related  to  the 
special  agreement,  was  not  filed  In  conformity 
with  tbe  requirements  of  the  law,  and  tbe 
court  erred  in  refusing  to  instruct  the  jury  to 
that  effect.  (See  the  chiim,  R.,  9;  McDonald 
V.  LindaU,  3  Itawle.  492.) 

VIIL  The  court  errra  in  excluding  from 
the  juiT,  evidence  of  defects  in  the  work  and 
materuiB  furntshed.  under  tbe  special  agree- 
ment. [Withers  t.  Oreene,  9  How..  318;  Titit 
Buren  v.  Digges,  11  Mow.,  461.)  Notioeof  set- 
off had  been  given.   {R.,  5.) 

IX.  Tbe  court  erred  In  refusing  evidence  of 
delay,  the  demurrage  mouey  mentioned  in  the 
agreement,  being  liquidated  damages,  and  not  a 
penalty.  (Fletcher v.  Dyehe,%T.  R.,  S2: Huband 
V.  &rattan.  1  Ale.  &  Napier,  389;  Ori»iee  v. 
Bolton,  8  C.&  P.,  *340;  Leighton  v.  1*439 
Wales,  8  M.  &  W..  545  ;  3  Potb.,  Obi.,  by 
Evans,  81;  &c. :  Noble  v.  Bates.  7  Cow.,  307;  2 
Greenleaf  on  Ev.,  sees.  257,  258,  259.  andcasee 
cited;  Van  Buren  v.  Digges,  11  How.,  461; 
Tayloe  v.  Sflndtford.  7  Wheal.,  17.) 

"The  points  on  behalf  of  the  defendant  in 
error  were: 

First.  That  this  Act  is  not  repugnant  to  the 
Act  of  1791,  but  is  remedial,  cumulative,  and 
auxiliary.  That  it  was  designed  to  give  a  lien 
to  every  person  who,  whether  under  a  parol 
contract,  oral  or  written,  or  a  contract  under 
seal,  should  thereafter  furnish  materials  for  or 
do  work  upon  any  dwelling  or  other  building 
in  the  City  of  WasbingioD  during  its  erection, 
for  the  owner  or  for  the  contractor. 

That  if  tbe  building  was  e  instructed  by  con* 
tract,  no  person  wboaid  work  or  furnished  ma- 
terials to  such  contractor,  could  have  tbe  lieu, 
unless  within  thirty  days  after  being  so  em- 
ployed, be  should  give  notice  in  writing  to  tbe 
owner,  that  he  was  so  onployed  to  work  or 
furnish  materials,  and  that  he  claimed  the  bene< 
fit  of  that  Act. 

These  points  are  presented  in  the  8d,  6th,  7th, 
8tb,  9th  and  lOtb  exceptions. 

1.  Tbe  first  sentence  of  tbe  Act  of  1888,  is 
in  the  most  general  and  comprehensive  terms. 
(7  B.  &  C,  643.) 

3.  The  second  sentence  expressly  contem- 
plates the  case  of  a  contract,  and  provides  a 
remedy  for  thoee  employed  by  tbe  contractor. 

There  is  no  auch  providon  In  way  one  of  the 
laws  of  Pennsflvanls  referred  to  oy  plaintiff. 
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and  under  which  the  decisions  of  the  courts  of 
that  State  were  made. 

8.  The  Act  of  1791  expressly  recognizeB  and 
provides  for  two  sets  of  liens,  the  one  by  the 
contractor,  the  other  by  the  workmen.  So  does 
the  Act  of  1888. 

4.  The  Act  of  1761  contemplated  a  statutory 
morl^^;  provided  for  coDlracts  of  a  certain 
descnplion,  viz.:  those  in  writing  acknowl- 
edged before  a  justice,  and  recol^aed  in  the 
clerk's  office  within  aix  months,  and  gave  a 
remedy  in  equity. 

This  Act  is  not  repugnant  to  that.  It  extends 
the  remedy  and  provides  a  new  one  (not  for 
those  who  have  made  their  contracts  and  re- 
corded them  under  the  law  of  179n,  but  to  all 
persons  who  have  done  work  or  furnished  ma- 
terials for  the  building,  without  pursuing  the 
remedy  giveq  by  that  law.  It  provides  a  dif- 
ferent remedy.  It  ^ves  aa  absolute  lien  In  all 
cases  for  two  years,  to  be  enforced  upon  a 
claim  filed  by  scire  faeiat  or  personal  action ; 
or  if  no  claim  is  filed,  then  by  personal  action. 

The  Act  of  179L  provides  a  lien  to  commence 
440*]  from  the  date  "of  the  contract,  if  re- 
corded within  six  mootbs.  The  Act  of  1888 
gives  a  lien  from  the  commencement  of  the 
work. 

There  Is  no  repugnancy  between  them.  The 
two  provisions  may  well  stand  together,  the 
latter  as  cumulative  to  the  former.  (8  How., 
«45,  646.) 

They  are  both  affirmative  Statutes,  and  such 
parts  of  the  prior  statute  as  may  be  incorpo- 
rated into  the  subsequent  one  as  con^tent  with 
it,  must  be  considered  in  force.  {Id.,  644, 
646.) 

They  are  in  pari  maUnia ;  Xhsj  must  be 
taken  together  aa  if  they  were  one  law.  (id., 
564.) 

A  thing  which  is  within  the  intention  of  the 
makers  of  the  statute,  is  as  much  within  the 
statute  as  if  it  were  within  the  letter,  (id. ,  S65.) 

Here  the  intention  cannot  admit  of  dispute. 
It  was  to  protect  all  who  fumibhed  skill,  time, 
labor  or  materials,  to  the  erection  of  the  build- 
ing, without  regard  to  the  manner  of  their  em- 
ployment. They  might  make  their  contract 
under  the  Act  of  1791,  and  obtain  a  remedy  in 
equity  under  that  Act;  or  they  might  proceed 
under  the  law  of  1638,  and  seek  uaeir  remedy 
at  law  only.  Both  laws  require  a  recording  as 
notice.  The  law  of  1888  has  received  this  con- 
struction from  its  passage,  and  hundreds  of 
mortgages  now  existing,  rest  upon  it. 

Unless  it  repeals  the  Act  of  1791  by  neces- 
sary implication,  it  may  be  merely  affirmative, 
or  cumulative,  or  auxillaiy.  (16  Pet,  862, 868.) 

The  more  natural,  if  not  oecussary  inference 
is,  that  the  Legislature  intended  the  new  law  to 
be  auxiliary  to  and  in  aid  of  the  purposes  of 
the  old  law,  even  when  some  of  the  cases  pro- 
vided for  may  be  equally  within  the  reach  of 
each.   {Id.,  868.) 

In  construing  an  Act  (and  equally  so  ic  acts 
in  materia,  8  How.,  564;  2  T.  K.,  604),  if 
there  are  expressions  not  so  large  in  one  part  as 
those  used  In  another,  but  upon  a  view  of  the 
whole  Act  they  can  collect  from  the  more  large 
and  extensive  expres»on  of  the  Legislature,  thdr 
intention,  it  is  the  duty  of  the  fudges  to  give 
effect  to  the  larger  expressions.  (Per  Lord 
Tenterden.  7  B.  ft  0.,  048.) 
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A  second  law  on  the  same  subject  does  not 
repeal  a  former  one  without  a  repealing  claui«, 
or  negative  words,  unless  so  clearly  repugnant 
as  to  imply  a  native.  But  if  they  be  not  so 
contrary  or  so  repugnant  that  the  last  Act  ex- 
presses or  implies  a  Negative  of  the  Urst,  then 
tliey  may  continue  to  stand  together.  And  if 
such  be  the  case  here,  a  mortgage  of  city  prop- 
erty, recorded  in  conformity  with  either  law. 
would  be  valid.  Many  cases  of  this  kind,  very 
analogous,  are  cited  in  Fottai'*  case,  11  Coke, 
68.  64:4  How.,  58. 

We  contend  that  both  Acts  are  in  force,  and 
the  parties  may  'proceed  under  either.  [»44  \ 
But  if  the  Act  of  18H8  repeals  the  Act  of  1791, 
we  contend  further  that  its  provisions  clearly 
embrace  written  contracts  for  construction. 

Second.  If  the  contractor  or  person  who 
had  done  work  or  furnished  materials  for  the 
owner,  files  hts  claim  in  the  clerk's  office,  as 
provided  by  the  Act  of  1888,  within  three 
months  after  the  last  work  is  done  by  him  un- 
der the  same  written  contract,  or  under  ut  im- 
plied contract,  during  the  progr^  of  the  work, 
that  claim  will  relate  back  to  the  commence- 
ment of  the  building  and  cover  the  work  and 
materials  mentioned  in  it  and  used  in  the  erec- 
tion of  the  building.   4th  and  fifth  exceptiras. 

1.  The  language  of  the  Act  is  explicit. 

"Every  building  hereafter  constructed 

and  erected,  &c.,  shall  be  subject  to  the  pay- 
ment of  the  debts  contracted  for,  or  by  reaaon 
of  any  work  or  materials  found  and  provided 
by  anv  person  or  persons,  &c..  employed  in 
funiisliing  the  materials  for,  or  in  the  erecting 
and  constructing  such  hotue  or  other  building, 
before  any  other  lien  which  originated  subse- 
quent to  the  commencement  of  such  other 
house  or  building,  &c. :  provided.  That  no 
such  debt,  &c.,  shall  remam  a  lien  on  such 
house  or  other  building,  longer  than  two  years 
from  the  commencement  of  the  building  there- 
of, unless,  &c.,  a  claim  be  filed  within  three 
months  after  performing  the  work  or  furnish- 
ing the  materials." 

It  could  not  have  been  designed  by  the  L^- 
tslature  to  deprive  a  lumber  merchant  of  bis 
lien,  if  there  was  an  understanding  between 
himself  and  the  owner  that  he  should  fur- 
nish the  lumber  for  the  building  from  time  to 
time,  as  it  should  be  required,  and  it  should 
occur,  in  the  course  of  the  erefition  of  the  build- 
ing, that  more  than  three  months  sfaotdd  elapse 
between  filing  one  order  and  the  giving  of  a 
new  one. 

2.  If  the  work  is  done  by  contract,  and  there 
is  an  express  or  tacit  understanding  between 
the  parties  that  alterations  may  be  required  by 
the  owner  and  executed  by  the  contractor  du^ 
ing  the  progress  of  the  work,  it  would  be  in 
direct  violation  of  the  <ipirit  of  the  law.  and  the 
obvious  intent  of  the  Legislature  to  deprive  the 
contractor  of  his  lien,  unless  he  from  time  to 
time,  and  every  three  months,  recorded  his 
claim. 

8.  The  language  of  the  Act  is,  within  three 
months  after  penormiog  the  work  or  furnish- 
ing the  materials.  This  means,  by  the  force  of 
the  terms,  after  performing  the  last  wotkor 
furnishing  the  last  materials  used  In  the  prog- 
ress of  the  building;  not  that  he  shall  record 
his  claims  Mie*  guoHet  three  months  shall 
dspte.  Hill  wouu  be  xeqtiiring  the  party  to 
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accumulate  costs,  the  thing  the  L«^slature  de- 
signed to &void.  and  to  do  a  vain  uing,  which 
the  law  never  requires. 

4.  Mach  more  will  this  coDstractlon  apply  to 
442*]  a  contract,  as  in  *thi8  case,  for  work 
and  materials  for  a  buflding  wliicb  contem- 
ptaled  eighteen  months  in  its  construcUon. 

Aa  to  the  pleadings. 

1.  No  declaration  is  required  on  the  appear- 
ance of  the  defendant  to  a  ta.ref<ma*  under  this 
Act  In  BUtke  v.  Dodemead  etrix.,  3  Str  ,  775, 
it  is  said  there  is  no  such  thing  as  a  declara- 
lion  on  a  aetrefaeiaa,  the  plea  is  to  the  writ,  and 
muratio  and  hreve  in  this  case  are  the  same. 

Vaughn  v.  Floyd,  1  Bid.,  406.  The  teirefa«ia» 
disclosed  the  facts  on  which  it  was  founded, 
and  required  an  answer  from  the  defendant; 
it  was  said  to  be  in  the  nature  of  a  declaration. 

Bank  of  Scotland  v.  Fenwick,  1  Exch.,  798, 
per  Rolfe:  The  declaration,  in  fact,  sets  oat 
the  writ,  and  la  in  the  same  form  as  the  writ. 

JTunn  T.  Vlaxtan.  8  fixch.,  716:  Although 
called  a  declaration,  it  is  "  merely  a  mode  of 
entering  the  writ  on  the  record. 

8ee,  also.  Herd  v.  Bruatom,  Cm.  Eliz.,  177; 
Tidd's  Pract.,  8th  ed.,  1140. 

2.  The  nature  of  the  relief  intended,  the  ob 
ject  of  the  Legislature  to  give  a  mortgage,  and 
ttiewrit  being  provided  as  notice  of  the  action, 
the  court  may  well,  as  the  Circuit  Court  has 
heretofore,  consider  it  as  setting  forth  the  facte 
on  which  it  is  founded,  a  narrative  in  the 
nature  of  a  declaratiotl,  make  it  part  of  the  rec 
ord,  and  require  the  defendanf  to  plead  to  it. 
The  Statute  itself,  in  the  second  section,  would 
seem  to  contemplate  the  same  thing. 

Second,  as  to  the  form  of  the  judgment. 

The  writ  is  not  to  show  cause  why  execution 
ihould  not  issue  against  the  property  men- 
tioned in  it,  but  to  show  cause  why  the  court 
ought  not  to  render  judgment  for  the  sum  de- 
manded upon  the  record  aforesaid. 

This  is  the  conclusion  of  the  declaration. 

The  judgment  is  responsive.  It  must  be  the 
same  after  the  pleadinjg  "as  In  personal  actions 
fw  the  recovery  of  debla." 

The  judgment,  then,  is  right.  But  the  rec- 
ord being  in  the  aame  court,  the  statute  regu- 
lates the  form  and  extent  of  the  execution  which 
may  iasoe  on  that  judgment. 

Mr.  JuMee  Orler  delivered  the  opinion  of 
the  court: 

Caldwell,  who  was  plalnUff  below.entered  into 
acontract  with  Winder,  "to  furnish  all  the  ma- 
terials and  do  all  the  carpenter  work  required  to 
a  certain  house  to  be  erected  In  the  City  of 
Washington,"  for  the  sum  of  ten  thousand 
dollars.  After  the  house  was  finished,  the  con- 
tractor filed  a  lien  against  the  building,  claim- 
mg  this  sum,  together  with  sundiy  charges  for 
extra  work.  A  scire  faeia$  was  usued  to  en- 
443*J  force  this  claim,  and  *a  trial  had.  In  the 
coarse  of  which,  numerous  bills  of  exception 
vere  sealed  by  the  court  at  the  defendant  s  in- 
stance, which  form  the  subjects  for  our  consid- 
eration in  this  case. 

1.  The  want  of  a  declaration,  though  not  the 
subject  of  exception  below,  has  been  urged  here 
as  an  error.  But  we  think  tlus  objection  is  wilh- 
ont  fomidation. 

A  9cire  faeia$  is  a  judicial  writ  used  to  en- 
force the  execution  of  some  matter  of  record 
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on  which  it  is  usually  founded;  but  though  a 
judicial  writ,  or  writ  of  execution,  it  is  so  far 
an  original  thai  the  defendant  may  plead  to  it. 
As  it  discloses  the  ^ts  on  which  it  u  founded, 
and  requires  an  answer  from  the  defendant,  it 
is  in  the  nature  of  a  declaration,  and  the  plea 
is  properly  to  the  writ.  In  the  present  case,  the 
bin  of  particulars  of  the  plaintiff's  claim  is  filed 
of  record  under  the  Statute  which  gives  this 
remedy,  and  it  is  recited  in  the  writ  and  there- 
by made  part  of  It,  so  that  any  further  pleading 
on  his  part,  to  set  forth  the  nature  of  his  de- 
mand, would  be  wholly  superfluous. 

3.  In  the  written  contract  between  the  par- 
ties, given  in  evidence  on  the  trial,  it  is  stipu- 
lated that  "  the  work  is  to  be  promptly  execu- 
ted, so  that  no  delay  shall  be  occasioned  to  the 
builder  by  having  to  wait  for  the  carpenter's 
work;"  and  also,  "  that  in  any  and  every  case 
in  which  the  carpenter  shall  occasion  delay  to 
the  buflding,  the  sum  of  $25  per  day  shall  be 
deducted  for  each  and  evenr  day  so  delayed, 
from  the  amount  to  be  paid  by  this  contract." 

The  defendant,  under  a  notice  of  set-off,  of- 
fered to  prove  "that  in  consequence  of  the 
plaintiff's  not  being  ready  to  put  up  his  work 
according  to  said  contract,  delay  was  occa-tion- 
ed  by  him  in  the  construction  of  the  building 
of  not  less  than  three  weeks;"  and  also,  "  that 
the  work  and  materials  found  and  provided 
upon  and  for  the  said  building,  were  defective 
in  quality  and  character,  and  far  inferior  in 
value  to  what  said  contract  and  specification 
called  for. " 

The  refusal  of  the  court  to  permit  such  evi- 
dence to  go  to  the  jury,  is  the  subject  of  the 
first  two  bills  of  exception. 

The  Statute  which  authorizes  this  proceeding, 
gives  the  defendant  liberty  "  to  plead  and 
make  such  defense  as  in  personal  actions  for  f 
the  recovery  of  debts."     Had  the  plaintiff  Ire-  I 
low  brought  his  action  of  aaaumptii  on  the  \ 
contract,  the  right  to  make  this  defense  cannot  ] 
now  be  doubted.   For,  although  it  is  true,  as  a  / 
general  rule,  that  unliquidated  damages  can-  / 
,  not  be  the  subject  of  set-off.  yet  it  Is  well  set-  j 
tied  that  a  total  or  partini  failure  of  consldcra-  / 
tion,  acts  of  nonfeasance  or  misfeasance,  im-| 
mediately  connected  with  the  cause  of  actlou, 
or  any  equitable  defense  arising  out  of  the  same! 
transaction,  may  be  given  in  evidence  in  miti- ! 
gation  of  damages,  or  recouped;  not  strictly', 
•by  way  of  defalcation  or  set-off,  but  [*444 
for  the  purpose  of  defeating  the  plaintiff's  ac-i 
tion  in  whole  or  in  part,  and  to  avoid  circuity/ 
of  action.     Without  noticing  the  numerouai 
cases  on  this  subject,  it  is  sufficient  to  say  thad 
the  cases  of  Withers  v.  Green,  9  How.,  214,1 
and  Van  Buren  v.  Digget,  11  How.,  481,  de-1 
cided  in  this  court,  are  conclusive  of  the  ques-J 
tion.   The  court  below,  therefore,  erred  in  the! 
rejection  of  the  testimony  offered. 

8.  The  remaining  bills  of  exception,  involve, 
in  fact,  but  one  prominent  and  important  ques- 
tion, and  the  decision  of  it  will  dispose  of  this 
case. 

The  right  to  file  a  "mechanic's  lien,"  as  it  is 
usually  denominated,  is  claimed  by  the  plaint- 
iff, under  the  Act  of  Congress  of  March  2d, 
1838,  entitled,  "  An  Act  to  secure  to  mechanics 
and  others,  payment  lor  labor  done  and  ma- 
terials furnished,  in  the  erection  of  buildings 
in  the  Dbtrict  of  Columbia."  Theflntsectloa 
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of  tbU  Act,  defloefi  the  pereoDs  who  shall  be  en- 
Utkdtothis  peculiar  security  and  remedy,  as 
follows: 

"AH  and  every  dwelling  house,  or  other 
building,  hereafter  constructed  and  erected 
within  the  City  of  Washtnglon,  in  the  town  of 
Alexandria,  or  in  Georgetown,  in  the  District 
of  Columbia,  shall  be  subject  to  the  payment 
of  tbedebts  contracted  for.  or  by  reason  of  any 
work  done,  or  materials  found  and  provided 
by  any  brickmaker,  bricklayer,  stonecutter, 
mason,  lime  merchant,  carpenter,  painter  and 

f glazier,  ironmonger,  blacktimiib.  plasterer  and 
umber  merchant,  or  any  other  person  or  per- 
sons employed  in  furniching  materials  for,  or 
in  creeling  and  constructing  such  house  or  oth- 
er building,  before  any  otlutr  lien  which  origi- 
nated su^equent  to  the  comraencemeot  of 
such  house,  or  other  buildEog.  But  if  such 
dwelling  house  or  other  building,  or  any  por- 
tion thereof,  shall  have  been  constructed  un- 
der contract,  or  contracts,  entered  into  by  the 
owner  thereof,  or  his  or  her  agent,  with  any 
person  or  persons,  no  person  who  may  have 
done  work  for  such  contractor  or  contractors, 
or  fundshed  materials  to  him,  or  on  his  order 
or  authority,  shall  have  or  possess  any  lien  on 
fldd  house  or  other  building,  for  work  done, 
or  matenals  so  furnished,  unless  the  person  or 
persons  employed  by  such  contractor  to  do 
work  on,  or  furnish  materials  for,  snch  build- 
ing, stiall.  within  thirty  days  after  being  so 
employed,  give  notice  in  writing  to  the  owner 
or  owners  of  such  building,  or  to  his  or  to  their 
agent,  that  be  or  they  are  so  employed  to  work 
or  to  furnish  materials,  and  that  they  claim 
the  benefit  of  the  lien  gnuited  by  this  Act." 

Dees  a  master  builder,  undertaker  or  con- 
tractor, who  undertakes,  by  contract  with  the 
owner,  to  erect  a  building,  or  some  part  or  por- 
tion thereof,  00  certain  terms,  come  within  the 
letter  or  spirit  or  this  Act.  or  within  any  of  the 
445*J  classes  enumerated,  as  'entitled  lo  this 
special  remedy?  Such  persons  have  an  oppor- 
tunity, and  are  capable  of  obtaining  their  own 
securities.  They  do  not  labor  as  mechanics, 
but  superinleod  work  done  by  others.  They 
are  not  tradesmen  in  lumber,  or  other  materials 
for  building,  but  employ  others  to  furnish  ma- 
terials. If  such  contractor  should  by  accident 
be  a  carpenter,  or  an  owner  or  vendor  of  lum- 
ber, yet  he  deals  not  with  the  owner  In  this 
capacity,  but  as  an  undertaker,  who  has  cov- 
enaateu  for  his  own  securities. 

The  title  to  this  Act  shows  its  policy  and  in- 
tention. It  is  to  secure,  to  "mechanics  and 
others,  payment  for  labor  done  and  maleriala 
found;"  and  the  persons  enumerated  in  the 
first  section  are,  plainly,  those  mechanics  and 
tradesman  whose  personal  lalxv  or  property 
have  been  incorporated  into  the  building,  and 
not  the  aeenlB,  supervisors,  undertakers  or  con- 
tractors, who  employed  them.  The  Act  con- 
templates two  conditions,  under  which  such 
labor  and  materials  may  have  been  furnished : 
First,  on  the  order  of  the  owner,  who  may  act 
without  the  interventloD  of  any  middleman, 
and  thus  become  indebted  directly  to  bis  me- 
chanics and  tradesmen.  Or,  second,  when 
they  have  been  furnished  on  the  order  of  a 
contractor  or  undertaker.  In  such  cases,  the 
mechanic,  or  nuiterial  man.  if  be  intends  to 
look  to  the  credit  of  the  building,  and  not  to 
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that  of  the  contractor  with  whom  he  deals, 
must  give  notice  to  the  owner  of  the  building, 
within  thirty  davs,  of  his  intention  to  claim 
his  security.  The  contractor,  though  men- 
tioned in  the  Act,  is  not  enumerated  among 
those  enliiled  to  its  benefit.  The  aim  and 
policy  of  this  Act  is  also  obvious.  Experience 
has  shown  that  mechanics  and  tradesmen,  who 
furnish  labor  and  materials  for  the  construc- 
tion of  buildings,  are  often  defrauded  by  in- 
solvent owners  and  dishon^  coolraclors. 
Many  build  houses  on  speculation,  and  after 
the  labor  of  the  mechanic  and  the  materials 
are  Incorporated  into  them,  the  owner  becomes 
insolvent,  and  sells  the  buildings,  or  encum- 
bers them  with  liens;  and  thus,  one  portion  of 
his  creditors  are  paid  at  the  expense  of  the  bi- 
bnr  and  property  of  others.  Or,  the  solvent 
owner,  who  builds  by  the  agency  of  a  coDlract- 
or  or  middleman,  pays  his  price  and  receive^ 
his  building,  without  troubling  himself  to  in- 
quire what  has  been  the  fate  of  those  whose  la- 
bor or  means  have  constructed  it.  These 
evils  required  a  remedy,  and  suc^  a  one  as  is 
given  by  this  Act.  Its  object  is,  not  to  secure 
contractors,  who  can  take  care  of  themselves, 
but  those  who  may  suffer  loss  by  confiding  in 
them.  It  is  not  the  merit  of  ttie  contracttv 
that  gave  rise  to  the  system,  but  the  protection 
of  those  who  miebt  he  wronged  by  him.  If  the 
owner  were  not  compelled  thus  to  take  care  of 
their  interests  before  he  pays  away  the  price 
stipulated.  *But  the  contractor  is  [*446 
neither  witliln  'the  letter  nor  the  spirit  of  the 
Act. 

A  question  has  been  made  in  the  argument, 
whether  the  Act  of  Maryland,  of  19th  of  De- 
cember, 1701.  formerlv  in  force  in  this  district, 
is  supplied  or  repealed  by  the  Act  of  Congress 
now  under  consideration.  But  as  the  proceed- 
ings in  this  case  are  not  within  or  under  the 
Act  of  Maryland,  the  question  is  not  before  us 
for  decision.  The  plaintiff  cluma  his  right 
to  support  this  proceeding,  under  the  Act  of 
Congress  alone,  and  if  that  fails  him,  his  only 
resource  is  to  his  action  on  his  contract.  That 
he  has  mistaken  his  remedy,  the  court  enter- 
tain no  doubt. 

If  precedent  were  needed  to  justify  this  coa- 
stmction  of  the  Act  of  Congress.  It  may  be 
found  In  the  reports  of  the  Supreme  Court  of 
Pennsylvania,  where  similar  l^islation  has  al- 
ways received  the  same  construction.  (See 
Jtnus  V.  Shawhan,  4  Watts  &  Serg.,  257;  Hoot* 
V.  Patterton,  SW.&  8.,  687,  &c.J 

4.  It  is  unnecessary  to  notice  particularly  the 
exception  to  the  form  of  the  judgment.  It  is 
certainly  not  in  the  form  required  by  the  Act; 
and  althou^  the  Act  may  be  construed  to  pre- 
scribe the  effect  rather  than  the  form  of  lite 
judgment,  there  is  no  reason  why  the  form 
should  differ  from  the  effect;  or  that,  in  words, 
it  should  give  the  plaintiff  anything  more  tiian 
the  iaw  gives  him,  viz. :  execution  of  the  prop- 
erty described  in  the  teirefaeiaa. 

The  judgment  ef  the  Circuit  Court  u  tkertfon 
rmerBed.  and  venire  de  novo  awarded. 

OBDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
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and  was  Hrgued  by  counsel ;  on  consideration 
whereof,  it  is  now 'here  ordered  and  adjudged 
by  tliu  court,  that  the  judgment  of  the 
Circuit  Court  tn  this  cause  be,  and  the  same  is 
hsreby  rereraed,  with  costs;  and  that  thia  cause 
be,  and  the  same  is  herel^  mnanded  to  the 
laid  Circuit  Court,  with  dincttona  to  award  a 
wnire  fa^an  da  now. 

Clted~23  How..  08 ;  1  Curt..  2U ;  S  Curt.,  417. 119 ; 
t  BUtcbr^  Mi. 


THE  SALMON  FALLS  MANUFACTUR- 
INO  COMPANY,  PUUnt^in  Brror. 

V. 

WILLIAM  W.  OODDABD. 

Se^te  ef  Iihrauds—Suffieieneff  memorandum 
of  contract  of  $<Ue—teehnieM  and  equivocal 
Urwu  exptaiMd  by  parol. 

The  Statute  of  Fraudfl  In  HaMRObusetts.  Is  sub- 
■tanllallr  tbeaameoa  tbatof  29Car.  II., and  de- 
dares  tnat  no  contract  for  the  sale  of  goods,  &c., 
447*i  shall  be  valid.  Ac.  "unless  "some  note  or 
nieronnindum  In  writing  of  the  bargain,  be  made 
ani  HKTied  bj  the  party  to  be  cbanred  thereby,  or 
by  tame  person  tbereunto  tqr  blm  lawfullrautbor- 
lied." 

Tba  f ollowlnir  roemorandnm,  tIi.:  "Sept.  18,  W. 
W.  Ooddaid,  ]?  Riosu  300  bales  B.  F.  drills.  IK :  190 
ouea  blue  do.  SJt-  Credit  to  oommenoe  when  sbtp 
nlta;  not  sfto:  December  1st,  delivered  free  of 
dMnre  for  truckage.  Theblues,if  color  satisfac- 
tory to  purcbasers.  K.  H.  M.  W.  W.  O."— Is  suffi- 
cient to  take  the  enae  out  of  the  Statute. 

If  the  terms  are  technical  or  equivocal  on  the 
face  of  the  Inatrumeat,  or  made  ao  by  reference  tn 
exlranenua  drcumstanoea,  parol  evldeuce  of  the 
uwe  and  practice  In  the  trade.  Is  admissible  to  ex- 
ptalD  (be  meaning. 

It  was  competent  also  to  refer  to  the  bill  of  par- 
cels delivered  for  the  purpose  of  explanation.  It 
was  marie  out  and  delivered  by  the  aeller.  In  tbe 
cnuraeof  thefulflUmentof  the  oontanot,  acquiesced 
In  by  tbe  buyer,  and  the  goods  ordered  to  be  de- 
livered after  It  was  received. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  MasMtcbusetta. 

The  facta  are  set  forth  in  the  opinion  of  the 
court,  and  also  the  rullogs  of  the  Circuit  Court. 
The  bill  of  exceptions  extended  overtbirty  pag^ 
of  the  printed  record. 

It  was  argued  by  Mr,  Goodrieh  for  the 
plaintiff  in  error,  and  by  Momr*.  Joliuon  and 
Davis,  with  wltom  waa  Mr.  Choate*  for  the 
defendant  in  error. 

The  points  made  by  the  counsel  for  the 
plaintiff  in  error  were  the  following: 

I.  The  evidence  Itefore  the  jury  was  compe- 
tent and  Bufliclent  to  authorize  them  to  find 
that  the  bill  of  parcels  had  been  adopted,  rec- 
<V)ized,  and  acted  upon  by  tbe  defendant,  as 
the  contract,  between  hlmwlf  and  the  plaintiffs. 

II.  Tlte  bill  uf  parcels  conatitutes  a  contract 

Nora.— IV7ki(  te  a  rajllctent  nnt«  or  memorandum 
wnder  siolvtt  of  trauda.  See  note  to  Barry  v. 
ContDbe.  I  Pet.,  MO. 

AmhfgKUy  in  wrliXen  inMrumf,nUuih6n  expt(Unahle 
hynani;  Un  effect  up'infh'  iniArument.  See  note  to 
Atkinson  v.  riimmlDO,  O  How..  479. 

Oral  trUltnrt  a*  applicalile  to  wrftten  cnntracf. 
m  r)ote  to  Bradley  t  .  Wash.,  &c.,8teani  Packet  Co.. 
U  Pet, ». 

Parnl  evidence  as  to  recorded  plat  and  tn  pmve 
tntrttMtodeed.nr  to  explain  amMgtuttoi  teords  or 
oueriptlon:tn  show  mMake  in  deed.  See  note  to 
Vlver  V.  walker,  9  Cranob.  IIS. 

BOWAKD  li 


known  as  a  bargnin  and  sale,  by  force  of  which 
the  title  to  tbe  property  passed,  without  deliv- 
ery, without  payment  of  Ihe  price.  It  pur- 
ports on  its  face  a  sale  in  pretenti. 

III.  The  paper  signed  bv  tbe  defendant, 
dated  19th  September  (Record,  p.  11),  is  a  suffi- 
cient compliance  with  the  Statute  of  Frauds, 
and  tbe  first  position  taken,  and  the  first  in- 
struction asked  in  the  court  below,  diould  have 
been  sustained. 

Addison  on  Contracts,  80:  "It  is  not  neces- 
sary that  all  the  particulars  of  the  contract 
should  appear  upon  the  face  of  tbe  written  raem- 
oranduDi.  Any  note,  acknowledging  the  fact 
of  the  sale,  mentioning  the  name  of  the  vendor 
and  the  thing  sold,  and  signed  by  the  purchaser 
or  his  agent,  will  take  the  cose  out  of  the  Stat- 
ute." 

Penniman  v,  Harithom,  18  Mass.,  87;  Eger^ 
ton  v.  Mattkewg,  6  East,  307.  as  to  the  descrip- 
tion of  tbe  goods  being  sufficiently  certain. 

Even  if  it  should  be  considered  essential  that 
tbe  particular  *ba)es  and  cases  should  [*448 
be  selected,  this  was  done,  and  thereupon  the 
writing  attached.  (See  Record,  p.  13,  letters.) 
The  first  letter  set  apart  No.  8180  to  8679.  The 
100  cases  blue  drIlU  were  set  apart  at  the  count- 
ing room  of  Mason  &  Lawrence,  on  11th  Octo- 
ber. 

The  second  letter  called  forlTo.  8480  to  8670 
—300  bales,  thus  leaving  set  apart,  SCO  bales 
from  No.  8180  to  8479. 

In  considering  this  position  and  instruction, 
the  plaintiffs  relied  upon  theirusage,  to  require 
notes  upon  all  sales  made  upon  credit,  wnich 
waa  known  to  Ooddard. 

This  usage  was  competent,  as  constituting  a 
part  of  the  contract,  as  one  of  the  Incidents  of 
the  credit  which  was  given. 

Button  V.  Warren.  1  Mees.  &  WeK,  4M: 
Grant  v.  Maddox.  1 5  /rf. .  787 ;  Syert  v.  Jona»*  2 
Wels.,  Hurls.  &  Gor.,  111.  In  an  action  for  tbe 
price  of  tobacco  sold,  evidence  is  admissible  to  ■ 
show  that  by  Ihe  established  usage  of  the  to- 
bacco trade,  all  sale*  are  by  sam^e,  although 
not  so  exprrased  In  the  bought  and  sold  notes. 
(7«»ri»v.  Sumner,  19  Rck.,  166.) 

The  contract  Is  certain  aa  to  the  parties,  as 
to  the  number  of  bales,  the  price  per  yard,  so 
that  the  amonnt  of  the  purcuase  may  be  com- 
puted. 

It  Is  well  established  that  a  signature,  by  ini- 
tials, is  good;  but  the  fact,  whose  initials  thev 
are,  must  be  settled  by  the  Jnnr.  upon  proof. 
So,  also,  it  1b  submitted,  that  it  la  the  province 
of  the  jury  to  determine  the  character  In  which 
the  parties  signed.  It  was  for  them  to  say 
whether  Qoddard.  by  signing  his  initials  and 
writing  underneath  the  provision  as  to  credit, 
and  that  the  contract  as  to  tbe  blues  might  be 
abandoned,  if  color  not  satie^lory  to  Ihe  pur- 
chaser, ia  or  is  not  sufficient,  and  was  desif^od 
by  tbe  defendant  to  designate  himself  aa  the 
purchaser.  That  be  didsodesign.  is  apparent, 
also,  from  the  fact  that  his  name  la  written  at 
the  top  of  the  paper,  prior  to  that  of  any  other 
person. 

In  determining  this  question,  it  Is  competent 
for  the  jury  to  look  at  the  situation  of  tbe  par- 
ties and  of  the  properly,  in  aid  and  in  explana-  - 
lion  of  tbe  paper,  for  the  purpose  of  attaching 
or  locating  the  paper. 

Wlielli^  a  party  signed  as  a  witness,  or  as  a 
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party,  ts  often  determined  from  the  location  of 
his  signature  upon  the  paper. 

Biggins  v.  Senior,  8  Hms.  Sb  Wels..  844:  It 
may  be  shown  that  a  party,  whose  name  does 
not  appear  upon  the  paper,  is  bound  aa  a  con- 
tracting party,  where  an  agent  signs  his  own 
name  instead  of  that  of  the  principal. 

Why  not  show,  upon  the  same  principle,  or 
infer  from  the  paper,  the  character  and  pnr- 
poEe  in  and  for  which  a  party  ugnsf 

The  provision  En  this  raper  that  the  goods  are 
449*]  to  l)e  delivered  "free  of  truckage  does 
not  prevent  the  passing  of  the  property,  without 
and  before  delivery — and  without  payment. 

Phaiimore  v.  Barry,  1  Camp.,  518:  "If 
goods  are  sold  to  be  paid  for  in  thirty  days, 
and  if  not  carried  away  at  the  end  of  tmtt  time, 
warehouse  rent  to  be  paid — the  property  of  the 
«x>ds  vests  absolutely  In  the  purchaser,  and 
they  remain  at  his  risk  from  the  moment  of 

Kingv.  Meredith,  i3  Camp.,  630:  "The  fact 
that  the  carrier  la  to  be  paid  by  the  vendor, 
will  not  defeat  the  vesting  of  the  property." 

WaekeriatAT.Maaatm,  SCamp.,  S70:  "W)iere. 
in  a  contract  for  the  Bale  of  sugar,  there  is  the 
following  term,  '  free  on  board  a  foreign  ship,' 
the  seller  is  not  bound  to  deliver  it  into  liie 
hands  of  the  purchaser,  but  only  to  put  it  on 
board  a  foreign  ship,  which  it  is  the  duty  of  the 
purchaser  to  name." 

IV.  The  following  instructions,  asked  for  by 
the  plaintiff  below,  and  refused,  ought  to  have 
been  given  by  the  court  to  the  Jury : 

Instruction  third,  asked  by  the  plaintiffs. 
That  if  the  juiy  are  satisfied  that  Mason  & 
Lawrence  were  the  general  agents  and  factors 
of  the  plaintiffs;  tnat  the  memorandum  of 
September  )9,  1650,  was  executed  by  the 
parties  whose  initials  are  affixed,  and  was  de- 
itvered  by  defendant  to  them;  and  that  the  in- 
voice or  bill  of  parcels,  dated  80th  of  Septem- 
ber, 1850.  was  delivered  by  Mason  &  Law- 
rence to  defendant,  in  furtherance  of  said  con- 
tract, as  containing  a  particular  speciflcalion 
and  enumeration  of  the  bales  and  cases  men- 
tioned in  the  memorandum,  or  contract  of 
September  19lh,  and  was  received  and  retained 
by  him  as  a  true  invoice,  or  bill  of  parcels,  they 
are  to  be  taken  as  parts  of  one  contract,  and  to- 
gether constitute  a  memorandum  or  contract 
in  writinj^,  binding  upon  both  parties,  and  not 
void  wiiliin  the  Statute  of  Frauds. 

Eighth  instruction  asked.  If  the  jury  are 
satisfied  thai  the  two  papers  exhibited  by  the 
plaintiffa.  severally  dated  September  19,  and 
September  80,'  1860,  relate  to  the  same  transac- 
tions and  things,  and  manifestly  relate  to  the 
same  contract  and  transaction,  they  are  to  be 
construed  together,  and  so  taken,  constitute  a 
Bufflcient  written  note  or  memorandum  of  the 
contract,  within  the  Statute  of  Frauds. 

Whether  the  two  papers,  the  one  dated  the 
19tb,  the  other  the  UOth  of  September,  consti- 
tuted the  contract  of  the  tmrties  as  finally 
settled,  is  a  question  of  fact,  exclusively  for 
the  determination  of  the  jury — the  construc- 
tion of  the  papers  is  partly  a  matter  of  fact, 
and  partly  matter  of  law. 

Addison  on  Contracts,  80,  81 :  "  The  contract 
may  be  authenticated  and  established  through 
450*]  the  medium  of  letters  and  'separate 
writings,  provided  tbey  refer  to  each  other,  and 
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to  the  same  persons  and  things,  and  manifestly 

relate  to  tlie  same  contract  and  transaction." 

Jackeon  v.  Lotee.  1  Bing.,  9:  This  case 
recognizes  the  position  that  two  papers  may  be 
regarded  from  the  same  context  and  subject 
matter  of  the  papers,  as  referring  to  the  same 
contract.  It  also  recognizes  the  cases  cited  as 
to  bills  of  parcels.  (See.  also,  Smith's  Her. 
Law,  407.) 

SobOl  v.  Butehinmm.  S  Neville  A  Han..  251: 
"And  where,  upon  such  contract  (a  paper 
signed  only  by  the  purchaser),  it  does  not  ap- 
pear upon  the  face  of  it,  or  bj  reference,  of 
whom  the  property  is  furnished,  letten, 
written  by  persons  in  the  character  of  vendws. 
may  be  connected  with  the  contract,  fw  the 
purpose  of  supplying  this  defect." 

V.  The  evidence  before  the  jury  was  com- 
petent and  8u£9cient  to  authorize  the  jury  to 
find  a  delivery  and  accepttmce,  to  and  by  the 
defendant. 

VI.  The  defendant  is  esttmped  to  set  up  the 
Statute,  or  to  say  that  no  delivery  and  acc^U 
ance  has  been  made. 

The  points  made  by  the  counsel  for  the  de- 
fendant in  error,  were  the  following: 

I.  The  memorandum  In  thlscaae  is  insuffldent 
to  satia^  the  requirements  of  the  ^tute  of 
Frauds. 

•'  No  contract  for  the  sale  of  any  goods, 
wares,  or  merchandise,  for  the  price  of  $50  or 
more,  shall  be  good  and  valid,  unless  the  pur- 
chaser shall  accept  and  receive  part  of  the  goods 
so  sold,  or  shall  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  or  unless 
some  note  or  memorandum  in  writing  of  the 
bargain  be  made  and  signed  by  the  party  to  be 
charged  thereby,  or  by  some  person  thereunto 
bv  him  fully  anlhorized."  (Ber.  Stat  of 
Mass.,  ch.  74.  sec.  8.  p.  478.) 

1.  The  memorandum  of  September  19,  is 
insufllcient.  since  it  cannot  be  understood  with- 
out reference  to  parol  evidence. 

a.  It  does  not  clearly  set  out  or  evidence  that 
a  sale  has  been  made,  or  whether  a  contract  for 
a  future  sale  has  been  made,  or  only  proposals 
offered,  leading  to  a  sale  not  yet  agreed  on. 

b.  It  does  not  ascertain  who  is  vendor  and 
who  is  vendee.  (Addison  on  Contracts,  80; 
BaUegv.  Oiffd^n,  8  Johns..  899;  Smith's  Mer. 
Law.  461.) 

e.  The  price  is  uncertain.  (Addison.  80; 
Smith's  Mer.  Law,  451,  and  the  cases  in  his 
note;  R  B.  &  C,  588  ;  2  B.  &  C,  627:  1  K. 
R.,  252;  Laj/lhrop  v.  Bryant,  2  Bing.  N.  C; 
10  Bing..  217,  2:i7.  888.  482.) 

d.  The  time  of  commencement  of  credit  is 
uncertain;  what  ship,  and  what  December,  aie 
uncertain. 

«.  The  name  of  the  plaintiff  is  not  on  the 
contract;  nor  the  'name  nor  Initials  of  [*451 
any  person  then  his  agent  R.  M.  M.  are  not 
the  initials  of  any  person  then  an  agent  of 
the  plaintiff.  Mason  &  Lawreni^  were  the 
agents,  and,  to  avail  the  plaintiff,  he  must  pro- 
duce a  written  contract,  containing  his  name 
or  thdr  names.  (Higgins  t.  Senior,  8  Mees.  ft 
Wels.,  844;  Shato  tt  al.  v.  Phinney,  18  Met, 
466.) 

To  the  various  insufiScienciee  aforesaid,  and 
to  the  general  principles  on  which  the  Statute 
of  Frauds  is  construed:  Ide  v.  iiianion,  16Vt., 
66S;  Adam  v.  MeMitlan,  7  Porter,  73;  CVuhk- 
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pha  V.  Ptummer,  4  B.  &  P.,  asS;  Slmor«  v. 
Kingteot6,  5  B.  &  C,  683;  Hoadley  v.  MbLmm, 
10  Biofc.,  483;  Aeebal  v.  Lmg,  10  Biog..  170: 
OoMxr  T.  amttk,  11  Eut.  t08;  Kain  v.  Otd.  9 
B.  ft  C.  SOS;  POrkhunt  Van  Oourtlandt.  1 
J.  C,  280:  V.  RateUffe,  IS  Juhne..  397; 

Am  v.  Nugent,  5  B.  &  Ad.,  58;  Sftwwtf  v. 
Bobinaon,  S  Biog.  N.  S.,  928:  Hartey  v.  Orab- 
Jtam,  5  Ad.  &  Ellis,  61 ;  Ford  v.  Tate*,  Z  Man. 
AOraDger.  540:  3  Eeot's  Com.,  611,  6th  ed.; 
StotT  on  Sales,  soc.  280,  p.  212;  1  N.  H..  167; 
8  Oraesleaf.  840;  4  Scott's  N.  R,  604  ;  28 
Wendell,  270.  275  ;  6  Phil.  Evidence  (Cowen's 
lasted.),  84:  16  Wendell,  28.  82. 

3.  The  bill  made  out  by  Rien,  dated  Septem- 
ber 30.  caoaot  be  connected  vlth  the  memo- 
randum of  September  19,  to  form  a  note  within 
the  Statute. 

a.  Ndther  contains  any  reference  to  the 
other. 

b.  The  only  one  signed  by  defendant  and  on 
which  <mly  he  can  be  charged  (that  of  Septem- 
ber 19),  does  not  anticipate,  provide  for,  or  in 
any  manner  adopt,  the  paper  of  September  80, 
written  long  aiterwaras;  and  it  cannot  be 
deemed  to  be  amended,  completed,  or  altered 
tiy  eoch  subsequeat  unanticipated  paper. 

Addison  on  Cont.,  80,  81, ' and  cases  Qiere 
cited;  5  Phil.  Ev.  (Cowen's  last  ed.),  84;  Bojf- 
deilv.  Drummond,  11  East,  142;  1  St  on  Ev., 
608:  1  Oreenl.  on  Ev.,  sec.  268;  Chitty  on 
C(Hit.,  814-816;  SandUand  v.  MaTth.  2  B.  & 
A.,  680;  Coles  v.  Trecothiek,  9  Ves.,  350;  Taw- 
net  v-Oroather,  2  Bro.  Ch.  Cases,  820,  n.  a; 
SU»y  on  Sales,  sec.  278,  p.  216. 

8.  The  bill  of  sale  of  September  80th  is  in 
itself  insufficient  as  a  noemmndum,  as  not 
rigned  by  the  defendant,  or  by  anyone  author* 
ized  bv  him  to  sign  it  for  him. 

A  Neither  Mason  nor  Rien  had  any  express 
authority  from  the  defendant  to  sizn  for  him, 
and  tlteir  position  gave  them  no  unpUed  au- 
thority to  do  BO. 

CoomiiBsion  merchants  stand  upon  a  different 
footing -from  brokers  and  auctioneers;  being 
agents  for  one  party  only,  tbey  can  only  bind 
their  principals.  (18  Met.,  456;  SmeaUv.  FUeh, 
8  Cow..  216;  Z)£wn  v.  Bromfield,  2  Chit..  205; 
463*]*  Wright  v.  DunneU,  2  Camp..  203;  Fair- 
brvUunr  v.  Simmont.  5  B.  *&  A.,  888;  1  R.  &M.. 
825,  BaynardY.  Linihom;  Smith's  Merc.  Law, 
455,  and  cases  cited;  1  BL,  699;  1  Eep.,  105;  7 
£.,569.) 

B.  There  was  no  subeequent  ratification  by 
the  defendant  of  the  act  of  Rien. 

a.  The  language  of  the  defendant  is  perfect- 
ly consistent  with  the  idea  that  4ie  had  a  right 
to  ioftist  upon  having  the  goods,  as  the  Bill 
■ufflciently  bound  the  plaintiff,  and  is  therefore 
BO  oecessarr  ratification. 

b.  The  silence  of  defendant  was  no  ratiflca- 
tiOD.  Kien  was  an  officious  intermeddler  tn  the 
btuinena  (if  he  bad  assumed  to  act  as  agent  for 
defendant),  so  far  as  defendant  is  concerned; 
and  it  is  holden  by  some,  though  denied  by 
oiliere.  that  in  such  case,  even  after  notice 
hom  such  person  ol  his  act,  silence  is  no  rattfi- 
caiion.  (1  Livermore,  Agent^,  60;  Story  on 
Aceocy,  261,  and  note.) 

But  defendant  had  no  notice  from  Itien  that 
he  had  assumed  to  act  for  him.  and  so  silence 
would  not  amount  to  ratiflration,  even  under 
the  worst  view  of  the  law  for  th«  detoidant. 
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MeLean  v.  Dunn.  1  M.  &  P.,  761,  and  all  cases 
hold  that,  to  a  ratification  of  an  unauthorized 
agency,  knowledge  that  there  has  been  an  as- 
sumption of  agency  for  the  very  party  ratifying 
is  Indispensable. 

c.  There  was  no  express  ratification  of  Rien's 
act  by  defendant. 

The  view  which  the  court  took  at  the  rtm 
hearing  of  the  case  of  BtUtert  v.  Sellerg,  5  H . 
&  J.,  117,  seems  impr^niable.  (See,  too,  5 
Phil.  Ev..  Cowen's  last  858;  BaxOint  v. 
Chaee,  19  Pick.,  602:  Oraham  v.  Munon,  6 
Bing.  N.  C.,608.) 

8.  Even  if  the  memorandum  of  the  bargain 
of  September  10  was  sufficient  within  the  Stat- 
ute, yet  unless  there  was  a  subsequent  delivery 
to,  and  acceptance  of,  goods  by  the  defendant, 
the  property,  under  the  special  circumstances, 
did  not  pass,  and  remaiued  the  phtlntiff 's  at  the 
time  of  the  fire. 

a.  The  memorandum  leaves  It  doubtful, 
whether  a  sale  in  presenti,  or  a  contract,  or 
proposals  towards  a  contract,  for  a  future  sale, 
were  intended.  The  probable,  If  not  necessary 
inference,  from  the  face  of  the  paper,  la,  that 
no  present  sale  is  made. 

I.  No  specific  goods  are  designated. 

3.  An  election  to  reject  or  deny  any  contract 
as  to  part,  at  the  mere  pleasure  of  the  purchaser, 
is  reserved. 

8.  Credit  is  not  to  commence  until  a  future 
uncert^n  event. 

4.  Delivery  is  thereafter  to  be  made. 

a.  The  goods  In  fact  were  not  at  the  time 
selected,  or  set  *apart;  and  of  course  r*453 
no  property  therein  could  or  did  pass;  tlUsaids 
also  the  inference  from  the  face  of  the  paper, 
that  no  present  sale  was  intended. 

«.  When  plaintiff  subsequently  selected 
them,  the  property  would  not  pass,  certainly 
under  such  a  contract,  until  defendant  accept- 
ed them,  and  thus  adopted  the  particular  desig- 
nation; and  this  be  never  did.  In  Rhode  v. 
Thwaitet.  6  B.  <fe  C,  888,  there  was  such  actual 
acceptance  by  the  buyer. 

«.  The  pluntiff  was  permitted  to  prove  that 
be  had  a  right  to  a  note  before  delivery :  and  he 
would  have  a  lien  for  this;  which  affords  some 
ground  of  additional  argument  to  show  that 
uie  property  did  not  pass. 

II.  There  was  no  delivery  by  the  plaintiff, 
nor  acceptance  by  the  defendant,  auincient  to 
take  the  case  out  of  the  operation  of  the  Statute 
requiring  a  demand. 

3fr.  Juttiu  Nelson  delivered  the  opinion  of 
the  courr : 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Hassadiu- 

setts. 

The  suit  was  brought  by  the  plaintiffs  in  the 
court  below,  to  recover  the  price  of  three  hun- 
dred bales  of  brown,  and  of  one  hundred  cases 
of  blue  drills,  which  they  had  previously  sold 
to  the  defendant. 

The  contract  for  the  purchase  was  made  with 
the  bouse  of  Mason  &  Lawrence,  agents  of  the 
plaiQliffB,{n  Boston,on  the  10th  September,  1850, 
and  a  memoraDdum  of  the  same  signed  by  the 
parties.  A  bill  of  parcels  was  made  out  un- 
der date  of  80tb  September,  stating  the  pur- 
chase of  the  goods  by  the  defendant,  carrying 
out  prices,  and  footing  up  the  aoiount  at  9)8,- 

n  "1 

Digitized  by  V^OOg IC 


49R 


SuPRKHB  Court  ov  thb  TTnttbd  Btatm. 


6(15.03;  also  the  terniA  of  paymcat — note  at 
twelve  months,  payablo  to  the  treasurer  of 
the  plaiDlifla.  This  was  forwarded  to  the  de- 
fendant OD  the  11th  October,  and  in  pursu- 
ance of  an  order  from  him.  the  three  hundred 
bales  were  sent  from  their  estftblishment  at 
Salmon  Falls  by  the  railroad,  and  arrived  at 
the  depot  in  tiostoo  on  the  80th  October,  of 
which  notice  was  ^ven  to  the  defendant  on 
the  same  day.  and  a  delivery  tendered.  He 
requested  that  the  goods  should  not  be  sent  to ' 
his  warehouse  or  place  of  delivery,  for  the  rea- 
son, as  subsequently  stated  by  his  clerk,  there 
was  no  room  for  storage.  The  agents  of  the 
plaintififs  the  next  day  renewed  the  tender  of 
delivery  by  letter,  adding  ttiat  the  goods  re- 
mained at  the  depot  at  bis  risk,  and  subject 
to  storage,  to  which  no  answer  was  returned. 
On  the  night  of  the  4th  November,  the  rail- 
road depot  was  consumed  by  fire,  and  with 
it  the  three  hundred  bales  of  the  goods  in 
question.  The  price  was  to  be  paid  by  not« 
at  twelve  months,  which  the  defendant  refused 
to  give,  upon  which  refusal  this  action  was 
brought. 

454*]  *The  court  below,  at  the  trial,  held 
that  the  written  memorandum  made  at  the  time 
of  entering  into  the  contract  between  the 
agents  of  the  plaintiffs  and  the  defendant,  was 
not  Bufflcient  to  take  the  case  out  of  the  Stat- 
ute of  Frauds,  and  as  there  was  no  acceptance 
of  the  goods,  the  plaintiffs  could  not  recover. 

As  we  differ  with  the  learned  judge  who 
tried  the  cause,  as  to  the  sufficiency  of  the  writ- 
ten memorandum,  the  question  upon  the  stat- 
ute is  the  only  one  that  it  will  be  material  to 
notice.   The  memorandum  is  as  follows; 

"Sept.  19— W.  W.  Goddard,  12  mos. 
800  bales  8.  F.  drills,  •      •      -  7i 
100  cases  blue  do.  -  -  8} 

Credit  to  commence  when  ship  sails: 
not  after  Dec.  1st — delivered  free  of 
charge  for  truckase. 

The  blues,  if  color  aatiafactory  to  pur- 
chasers. R.  M.  M. 

W.  W.  G." 

The  statute  of  Massachusetts  on  this  subject 
is  substantially  the  same  as  that  of  29  Car.  II., 
ch.  8.  sec.  17,'aDd  declares  that  no  contract  for 
the  sale  of  goods,  &c.,  shall  be  valid.  &c.."un 
less  some  note  or  memorandum  in  writing  of 
the  bnrgnin  be  made,  and  signed  by  the  party 
to  be  charged  thereby,  or  by  some  penon  there- 
unto by  him  lawfully  authorized. 

The  word  "  Imrgaln."  in  the  Statute,  means 
the  terms  upon  which  the  respective  parties 
contract;  and  in  the  sale  of  goods,  the  terms  of 
the  bargain  must  be  specified  in  thenote  or  mem- 
orandum, and  stated  with  reasonable  certainty, 
so  that  they  can  be  understood  from  the  writing 
itself,  without  having  recourse  to  parol  proof; 
for,  unless  the  essential  terms  of  the  sale  can 
be  ascertained  from  the  wHling  itself,  or  by  a 
reference  contained  in  it  to  something  else,  the 
memorandum  is  not  a  compliance  with  the 
Statute. 

This  brief  note  of  the  contract,  however,  like 
all  other  mercantile  contracts,  Ia  subject  to  ex- 
planation by  reference  to  the  usage  and  cus- 
tom of  the  trade,  with  a  view  to  gel  atthe  tnie 
meaning  of  the  parties,  as  each  i«  presumed  to 
have  contracted  in  reference  to  lliem.  And  al 
thou;;h  speciflc  and  expteas  prorldons  will  oon- 
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trol  the  usage,  and  exclude  any  such  explsna- 
tion,  yet.  if  the  terms  are  tedinlcal,  or  equivo- 
cal on  the  face  of  the  Instrament.  or  made  so 
by  reference  to  extraneous  circunutances,  parol 
evidence  of  the  usage  and  practice  in  the  tnd^ 
is  admissible  to  explain  the  meaning.  (2  Kent's 
C,  556,  and  n.  3;  Id.,  26(1.  andn./Longon 
Sales.  107,  ed.  1889;  1  Gale  &  Davis..  62.) 

Eztraneout  evidence  is  also  admistdble  to 
show  that  a  person  whose  name  is  affixed  to 
the  contract,  acted  only  as  an  agent,  thereby 
enabling  Uie  pi^ndpal  either  to  sue  or  be  sued 
in  his  *own  name;  and  this,  though  it  [*455 
purported  on  its  face  to  have  been  made  by  the 
agent  himself,  and  the  principal  not  named. 
(Higgiruv.  Senior,  8  M.  A  Wels.,  884:  Tne 
man  v.  Lodar,  11  Ad.  &  Ell..  689.)  Lord  Den- 
man  obaerved,  in  the  latter  case,  "that  parol 
evidence  Is  always  neceesair  to  show  thrt  the 
inrty  sued  is  the  par^  making  the  contract, 
and  Dound  by  It ;  whether  be  does  so  In  his  own 
name,  or  in  that  of  another,  or  in  a  feigitcd 
name,  and  whether  the  contract  be  signed  by 
his  own  hand  (or  that  of  an  agent)  are  inquiriea 
not  different  in  their  nature  from  the  qnestion. 
Who  is  the  person  who  has  just  ordered  goods 
in  a  shop?  If  he  fs  sued  for  the  price,  and  bis 
identity  made  out,  the  contract  is  not  varied  hy 
appearing  to  have  been  made  by  him  in  a  name 
not  bis  own." 

Bo  the  signature  of  one  of  the  parties  is  a  suf- 
ficient signing  to  charge  the  firm.  (Soama  v. 
^neer.  1  D.  &  R.,  82;  Long  on  Sales,  58.) 

It  has  also  been  held,  In  the  caae  of  a  sold 
note  which  expressed  "eighteen  pockets  of 
hops,  at  lOOs.,"  that  parol  evidence  was  admib- 
sible  to  show  that  the  lOOs.  meant  the  price 
per  cwt.  {Spietr  v.  Cooper,  1  Gale  &  D.,  62; 
5  Jurist,  1036.) 

The  memorandum  in  that  case  was  as  fol- 
lows: "Sold  to  Waite  Spicer,  of  8.  Walden, 
18  pOB.  Kent  hops,  as  under  July  28.  1840;  10 
DOS.  Bariow  East  Kent.  1839;  8  poe.  Springall 
Goodhurst  Kent,  1889, 100a.    Delivncd.  Johh 

COOPKB." 

Evidence  was  admitted  on  the  trial  to  prove 
that  the  lOOs.  was  understood  in  the  trade  to 
refer  to  the  price  per  cwt. ,  and  the  ruling  ap- 
proved by  the  King's  Bench.   Lord  Dennun 

ftut  a  case  to  the  counsel  In  the  argument  lo 
lltutrate  bis  view,  that  bears  upon  the  case  be- 
fore US.  Buppose,  he  said,  the  contract  had 
been  for  ten  butts  of  beer,  at  one  shilling,  the 
ordinaty  price  of  a  gallon— and  Intimat^  thai 
the  meaning  could  hardly  be  mistaken. 

Now,  within  the  principles  above  stated,  we 
are  of  opinion  that  the  memorandum  in  ques- 
tion was  a  sufficient  compliance  with  the  Stat- 
ute. It  was  competent  to  show,  by  parol  proof . 
that  Mason  signed  for  the  firm  of  fifasoD  ft 
Lawrence,  and  that  the  house  was  acting  as 
agents  for  the  plaintiffs,  a  company  engaged  in 
manufacturing  the  goods  which  were  the  sub- 
ject of  the  sale;  and  also  to  show,  that  the 
figures  7i  and  8f ,  set  opposite  the  three  hun- 
dred bales  and  one  hundred  cases  of  goods, 
meant  seven  and  a  quarter  cents,  and  eight  and 
three  quarter  cents  per  yard. 

The  memorandum,  therefore,  contains  the 
names  of  the  sellers,  and  of  the  buyer — the 
commodity  and  the  price — also,  the  time  of 
credit,  and  conditions  of  the  delivery;  and,  in 
the  ahseDce  of  any  specifled  time  or  place  of 
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dvliven*,  the  law  will  sapplj  the  omissiou, 
466*j  'namely,  a  reasonable  time  after  the 
goods  an  oslled  for,  and  usual  place  of  bus!- 
nos  of  the  purchaser,  or  bia  cuatomary  place 
for  the  delivery  of  goods  of  this  descripLioD. 

In  respect  to  the  giving  of  the  note,  which 
wsstoruo  during  the  period  of  the  credit,  it 
ftopears  to  be  the  uniform  custom  of  the  bouse 
of  Mason  &  Lawrence,  to  take  notes  for  goods 
sold  of  this  description.  The  defendant  was 
oDe  of  their  customers,  and  knew  this  usage; 
tnd  it  18  a  presumption  of  law,  therefore,  that 
the  purchase  was  made  with  reference  to  it, 
there  being  no  stipulation  to  the  contrary  In  the 
eootract  of  the  parties. 

We  are  alw  of  opinion,  even  admitting  that 
there  might  be  some  obscurity  in  the  terms  of 
the  memoruidum,  and  intrinsic  dilflculty  in  a 
propn-  tmderstanding  of  them,  that  it  would 
tie  competent,  under  the  circumstances  of  the 
case,  to  refer  to  the  bill  of  parcels  delivered, 
for  the  purpose  of  explanation.  We  do  not  say 
that  it  would  be  a  note  in  writing,  of  itself 
sufficient  to  bind  the  defendant  within  the 
Statute;  though  It  might  be  to  bind  the  pl^nt- 
iff. 

It  was  a  bill  of  sale  made  out  by  the  seller, 
and  contained  his  understanding  of  the  terms 
and  meaning  of  the  contract;  and  having  been 
received  by  the  buyer,  and  acquiesced  m  (for 
the  order  to  have  the  goods  forwarded  was 
given  after  it  was  received),  the  natural  infer- 
ence would  seem  to  be,  that  the  interpretation 
given  was  according  to  the  luderstanding  of 
both  pMUes.  It  is  not  necessary  to  aay  that 
this  would  be  the  conclusion,  if  the  bill  diSered 
materially  from  the  written  contract;  that 
might  present  a  different  question;  but  we  think 
it  is  so  connected  with,  and  naturally  resulting 
from,  the  transaction,  that  it  may  be  properly 
referred  to  for  the  purpose  of  explaining  any 
ambiguity  or  abbreviations,  so  common  in  these 
brief  notes  of  mercantile  contracts. 

A  printed  bill  of  parcels,  delivered  by  the 
teller,  may  be  a  sufflclect  memorandum  with- 
in the  Statute  to  bind  him,  especially,  if  subse- 
quently recognized  by  a  letter  to  the  buyer.  (3 
Bos.&P.,238D.;8£6p.,180.)  Andgenerally 
the  contract  may  be  collected  from  several  dis- 
ttact  papers  tflJceB  together,  as  forming  parts  of 
aa  entire  traosaction.  if  they  are  coouected  by 
express  reference  from  the  one  to  the  others. 
(SAd.&£ll..  855  :  9  B.  &  Cr.,  561 ;  2  7(2..  945; 
8  Taunt,  169;  6. Cow..  445  ;  3  M.  &  Wels.. 
060;  Long  on  Sales,  55,  and  caaes.) 

lo  the  case  before  us,  the  bill  of  parcels  Is 
not  only  connected  with  the  contract  of  sale, 
which  has  been  signed  by  both  parties,  but 
was  made  out  and  delivered  in  the  course  of 
the  fulQllment  of  it;  has  been  acquiesced  in  by 
the  buyer,  and  the  goods  ordered  to  be  delivered 
itter  It  was  received.  It  is  not  a  memorandum 
.nffldent  to  bind  him,  because  his  name  is  not 
457*1  affixed  *to  it  by  his  authority;  but  if 
he  bad  subsequently  recognized  it  by  letter  to 
the  sellers,  it  might  have  been  sufflcienL  (3 
&  &  P.,  388;  3  M.    Web..  658: 8  TaunL,  169.) 

But  ^though  we  admit,  if  it  was  necessary 
for  the  pl^iiffa  to  rely  upon  the  bill  as  the 
note  or  memorandum  withia  the  Statute,  they 
must  have  failed,  we  think  it  competent,  with- 
in the  principle  of  the  cases  on  the  subject, 
from  iti  connection  with,  and  relation  to,  the 
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contract,  to  refer  to  it  as  explanatory  of  any 
obscurity  or  ludeflulteness  of  its  terms,  for  the 
purpose  of  removing  the  ambiguity. 

Take,  for  example,  aa  an  instance,  the  objec- 
tion that  the  price  is  uncertain,  the  figures  7^ 
and  ef ,  opposite  the  800  bales  and  iOO  cases  of 
drills,  given  without  any  mark  to  denote  what 
is  intended  by  them. 

The  bill  of  parcels  carries  out  these  figures  as 
so  many  cents  per  yard,  and  the  aggregate 
amount  footed  up:  and  after  it  ia  rectlved  by 
the  defendant,  and  with  a  knowledge  of  this 
explanation,  he  orders  the  goods  to  bo  for 
warded. 

We  cannot  doubt  but  that  the  bill,  under 
such  circumstances,  affords  competent  evidence 
of  the  meaning  to  be  given  to  this  part  of  the 
written  memorandum.  And  so,  in  respect  to 
any  other  indefinite  or  abbreviated  Item  to  be 
found  in  tl\^  brief  note  of  a  mercantile  contract 

Fbr  tAete  muons,  we  are  of  opinion  that  the 
ju^ment  of  the  court  bekne  mutt  be  reverted,  and 
the  proeeedingt  remitted,  with  direetime  to  award 
a  venire  de  novo, 

Mesm.  JutUeet  Cmtvaai,  Daniel*  and  Cms 
tia.  dissented. 

Daniel,  Juttiee,  dissenting: 

Upon  the  point  made  in  this  case,  on  the 
Statute  of  Frauds.  I  entirely  concur  in  the  ex- 
position of  the  law  Just  announced  by  the 
court.  With  respect,  however,  to  the  proceed- 
ings ordered  by  thi!i  court  to  be  taken  In  this 
case  in  the  Circuit  Court,  I  am  constrained  to 
dissent  from  the  decision  of  my  brethren.  Uy 
opinion  is,  that  under  the  Sd  secUon  of  the  8d 
article  of  the  Constitution,  the  courts  of  the 
United  States  could  not  take  cognizance  of  the 
controversy  between  these  parties;  and  that 
therefore  the  proper  direction  to  the  Circuit 
Court  would  have  been  to  dismiss  this  suit  for 
want  of  jurisdiction.  Hy  reasons,  for  the  con- 
clusion here  expressed,  having  beengiveD  in 
detail  in  the  ease  of  £umtt0«l  of.  T.  The  Dela- 
ware and  Bar&an  Canal  Ompanjf,  during  the 
preaent  term,  it  Is  imnecessaiy  (o  repeat  uem 
on  thia  occasion. 

•Mr.  Juetiee  Onrtiai  [*468 

I  have  the  misfortune  to  differ  from  Uie  ma- 
jority of  my  brethren,  In  this  case,  and,  as  the 
question  is  one  which  enters  into  the  daily  busi- 
ness of  merchants,  and  at  the  same  time  in- 
volves the  construction  of  a  Statute  of  the  Com- 
monwealth of  Massachusetts.  I  think  it  proper 
to  state,  briefly,  the  grounda  on  which  I  rest 
myopinlon. 

The  first  question  Is,  whether  the  writing  of 
the  19tb  of  September  is  a  sufficient  memoran- 
dum within  the  8d  section  of  the  74th  chafer 
of  the  Revised  Statutes  of  Massachusetts.  The 
writing  is  in  these  words  and  figures: 

"  Sept.  19.   W.  W.  OoddaTd,  ISmoe. 
80O  bales  B.  F.  drills  7i, 
100  caaes  blue    "       .  8(. 

Cr.  to  oommenoB  when  ship  sails;  not  after 
Dec'r  l8t;deUveredfreeofcharge  for  truckage. 

R  M.  M. 
W.  W.  G. 

The  blue8,if  color  is  satisfactory  to  purchaser." 
Does  this  writing  show,  upon  its  face,  and 
without  resorting  to  extraneous  evidence,  that 
83  497 
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W.  W.  Goddard  was  the  purchaser  of  these 
goods?  I  think  act.  Certainly  It  does  not  so 
state  in  tenus,  nor  can  I  perceive  how  the  fact 
can  be  collected  from  the  paper,  by  any  certain 
intendment.  If  it  be  assumed  that  a  eaie  was 
made,  and  that  Goddard  was  a  party  to  the 
transactioD,  what  is  there,  on  the  face  of  the 
paper,  to  show  whether  Ooddard  sold  or 
Dougfat?  Extraneous  evidence  tbtt  he  was  Ihe 
seller,  would  be  just  as  roDststent  with  this 
writing,  as  extraneous  evidence  that  he  was  the 

Surchaser.  Suppose  the  fact  had  been,  that 
[ason  was  the  purchaser,  and  that  the  writine 
might  be  explained  by  evioeuce  of  that  fact;  it 
would  then  be  read  that  Ooddard  sold  to  Ma- 
son, on  twelve  months' credit;  and  this  evidence 
would  be  consistent  with  everything  which 
Ihe  paper  contains,  because  the  paper  is  wholly 
bllent  as  to  the  fact  whether  he  was  the  seller 
or  the  purchaser.  In  BaHep  et  al.  v.  <^;den,  8 
Johns.,  398,  an  acUon  for  not  accepUng  sugars, 
the  memorandum  was; 
"14  December. 

J.  Oeden  &  Co.— Bailey  &  Bogart. 

Debenture  part  pay." 

Mr.  Justice  Kent,  who  delivered  the  opinion 
of  the  court,  enumerating  the  objections  to  the 
memorandum,  says,  no  person  can  ascertain, 
from  this  memorandum,  which  of  the  parties 
was  seller,  and  which  buyer;  and  I  thinlc  it 
459*]would  be  difficult  to  *Bhow  that  the  mem- 
orandum now  In  question  fs  any  mora  Intel- 
ligible, tn  reference  to  this  fact 

Indeed,  I  do  not  understand  It  is  supposed, 
that,  In  the  absence  of  all  extraneous  evidence, 
it  could  be  determined  by  the  court,  as  matter 
of  law,  upon  an  inspection  of  the  paper  alone, 
that  Goddard  was  the  purchaser  of  these  goods. 
Tlie  real  inquiry  is,  whMlier  extraneous  evi- 
dence of  this  fact  ia  admissible. 

Now,  it  is  true,  the  Statute  requires  only 
some  note,  or  memorandum,  in  writing,  of  the 
bargain :  but  I  consider  it  is  settled,  that  this 
writing  must  show  who  is  vendor,  and  who  is 
purchaser.  In  Champion  v.  Ptumer,  1  Bob.  & 
P.,  New  Rep.,  2S3,  the  memorandum  contain- 
ed the  name  of  the  vendor,  a  description  of  the 
goods,  and  their  price,  and  was  ugned  by  the 
vendee;  yet,  it  was  held  th^  the  vendee  could 
not  maintain  an  action  thereon,  because  it  did 
not  appear,  from  the  writing,  that  he  was  ven- 
dee, though  it  was  clearly  proved  by  parol 

In  Sherbum  etal.  v.  Shaa,  1  N.  H.,  157,  the 
plaintiffs  caused  certain  real  estate  to  be  sold 
at  auction,  and  the  defendant,  being  the  high- 
est bidder,  signed  a  memorandum,  agreeing  to 
take  the  propertv;  this  memorandum  was  writ- 
ten on  a  paper,  beaded,  "ArUcles  of  sale  of  the 
estate  of  Jonathan  Warner,  deceased."contain- 
ing  the  terms  of  the  sale:  and  this  paper  was 
also  signed  by  the  auctioneer.  Yet  the  court, 
through  Mr.  Jvstiee  Woodbury,  who  delivered 
the  opinion,  held  that,  as  the  paper  failed  to 
show  that  the  ptaintiflis  were  the  vendois.  it 
was  radically  defective.  Here,  also,  there  was 
no  doubt  that  the  plaintiffs  wera  the  vendors, 
but  extraneous  evidenoe  to  supply  this  fact  was 
considered  inadmissible. 

It  seems  to  me  that  the  fact  that  the  defend- 
ant was  the  purchaser,  is,  to  say  the  least,  aa 
necessary  to  be  stated  In  the  writing  as  any 
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other  fact,  and  that  to  allow  it  to  be  proved  by 
parol,  is  to  violate  the  intent  of  the  8tatute.and 
encounter  the  very  mii*chief8  which  it  was  en- 
acted to  prevent.  Chancellor  Kent  (2  Com., 
511)  says,  "the  contract  must,  however,  Ik 
stated  with  reasonable  certainty,  so  that  it  can 
be  understood  from  the  writing  itself,  without 
having  recourse  to  parol  proof."  And  tbi> 
poiition  rests  upon  a  current  of  autliwitiei, 
both  in  England  and  America,  which  it  b  pre- 
sumed are  not  Ictended  to  be  di8turt)ed.  But 
how  can  the  contract  be  understood  from  the 
writing  itself,  when  that  fails  to  stale  which 
party  U)  vendor  and  which  purchaser? 

I  am  aware  that  a  latent  ambiguity  in  a  cod- 
tracs  may  be  removed  by  extraneous  evidence, 
according  to  the  rules  of  the  common  law ;  and 
that  such  evidence  ia  also  admissible  to  show 
what,  in  point  of  fact,  was  the  subject  mailer 
called  for  by  the  terms  of  a  contract.  {Brad- 
lee  v.  Steam  P.  Co.,  16  Pet.,  98.)  So  when 
*an  act  has  been  done  by  a  person,  and  [*460 
it  is  doubtful  whether  be  acted  in  a  private  or 
official  capacity,  it  is  allowable  to  prove  bj 

Krol  that  be  was  an  agent  and  acted  as  such. 
It  these  cases  fall  far  abort  of  proving  that 
when  a  statute  requires  a  contract  to  be  in  writ- 
ing, you  may  prove  by  parol  the  fact  tliat  the 
defendant  was  purchaser,  the  writing  beinK 
silent  as  to  that  /act;  or  that  a  writing,  wbico 
does  not  state  who  is  vendor  and  wlio  pur- 
-  ctiaser,  does  contain  in  itself  the  essentials  of  a 
contract  of  sale. 

It  is  one  thing  to  construe  what  ia  written ;  it 
is  a  very  different  thing  to  supply  a  substantive 
fact  not  stated  in  the  writing.  It  is  one  thin^ 
to  determine  the  meaning  and  effect  of  a  com* 
plete  and  valid  written  contract,  and  it  is  an- 
other thing  to  take  a  writing,  which  on  its  face 
imports  no  contract,  and  malte  it  import  one 
by  parol  evidence.  It  ia  one  thing  to  show 
that  a  parly,  who  appears  by  a  writing  to  have 
made  a  contract,  made  it  as  an  asent,  and  quite 
8  different  thing  to  prove  by  parol  that  he  made 
a  purchase  when  the  writing  ia  silent  as  to  that 
fact  The  duty  and  power  of  the  court  Is  a 
duty  and  power  to  give  a  construction  to  wiiat 
is  written,  and  not  in  any  case  to  permit  It  to 
t>e  added  to  by  parol,  heaat  of  alt  when  a  stat- 
ute tias  required  the  essential  requisites  of  a 
contract  of  sale  to  Im  in  writing,  is  it  admissible, 
in  my  judgment,  to  allow  the  fact,  that  the  de- 
fendant made  a  purchase,  to  be  proved  by 
parol.  If  this  fact,  which  -lies  at  the  b^  m 
the  action  and  to  which  every  other  is  but  in- 
cidental, can  be  proved  by  evidence  out  of  the 
writing  signed  by  the  defendant,  the  Sttfnte 
seems  to  me  to  Imj  disregarded. 

It  has  been  argued  that  the  bill  of  parcels, 
sent  to  Goddard  by  Mason  &  Lawrence,  and 
received  by  him,  may  be  resorted  to  for  the 

{mrpoee  of  showing  he  was  the  purchaser.  But 
I  is  certainly  the  taw  of  Massachusetts,  where 
this  contract  was  made,  and  the  case  tried,  as 
I  believe  it  is  of  most  other  States,  and  of 
England,  that  unless  the  memorandum  wtiidi 
is  ^^ed  contains  a  reference  to  some  other  pa- 
per, no  paper,  not  signed  by  the  pariy  to  be 
charged,  can  be  connected  with  the  menKmun- 
dum,  or  used  to  supply  any  defect  therein. 
Th\%  WSB  held  \a  Morttm etal  v.  lAean,  l»Mut., 
886,  a  case  to  wliich  1  shail  have  occasion  more 
fully  to  refer  ti^reaft«r^  And  in  conformity 
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therewith,  Chancellor  Kent  lays  down  the  rule 
in  2  Com.,  511,  and  refers  to  many  nuthorities 
in  support  of  it.  I  am  not  aware  that  any 
court  has  held  otherwise. 

That  this  bill  of  parcels  was  of  itself  a  suf- 
ficient mmionuidum  under  the  Statute,  or  that 
It  was  a  paper  signed  by  tiie  defendant,  or  by 
any  person  by  him  thereunto  lawfully  autbor- 
iztd,  I  do  not  understand  to  be  bad  by  the 
majority  of  the  court. 

4ol*]  "Now,  the  memorandum  of  the  19th 
September,  is  either  sufficient  or  insufficient, 
under  the  Statute.  If  the  former,  there  is  no 
occasion  to  resort  to  the  bill  of  parcels  to  show 
who  was  vendor,  and  who  purchaser;  because, 
if  the  latter,  it  cannot,  consistently  with  Uie 
Statute,  be  made  good  by  another  paper  not 
signed,  and  connected  with  it  only  by  parol. 
To  charge  a  party  upon  an  insufficient  memo- 
randum,  added  to  by  another. indepi-ndent  pa- 
per, not  signed,  would  be  to  charge  him  when 
there  was  no  suffideot  meroomndum  signed  by 
him.  and  therefore  in  direct  conBlct  with  the 
Statute.  It  does  not  seem  to  me  to  be  an  an- 
swer, to  say  that  the  bill  of  parcels  was  made 
out  pursuant  to  the  memorandum.  If  the 
signed  memorandum  itself  does  ruA  contain  the 
essentials  of  a  contract  of  sale,  and  makes  no 
Tefereoce  to  any  other  paper,  in  no  legal  sense 
is  any  other  paper  pursuant  to  it — nor  can  any 
other  paper  be  connected  with  it,  save  by  parol 
evidence,  which  the  Statute  forbids.  In  point 
of  fact,  it  would  be  difficult  to  imagine  any 
two  independent  papers  more  nearly  connected, 
than  a  memorandum  made  and  signed  by  an 
auctioneer,  and  the  written  conditions  read  by 
him  at  the  sale.  Yet  it  is  settled,  that  the  lat- 
tw  cannot  be  refwred  to-unless  expressly  called 
for  by  the  very  terms  of  the  rigned  memoran- 
dum. Upon  what  principle  does  a  bill  of  par- 
cel stand  upon  any  better  ground  1 

The  distinction,  heretofore,  has  been  be- 
tween papers  called  for  by  the  memorandum 
by  express  reference,  and  th(»e  not  called  for; 
this  dectdiMD,  for  the  first  time.  I  believe,  dis- 
tegards  that  dlstlncUon.aad  allows  an  unsigned 
paper,  not  referred  to,  to  be  used  in  evidence 
to  charge  the  purchaser. 

In  my  Judgment,  this  memorandum  was  de- 
fective in  not  showing  who  was  vendor,  and 
who  purchaser,  and  oral  evidence  to  supply 
this  defect  was  not  admissible. 

But  if  this  dithculty  could  be  overcome,  or 
if  it  had  appeared  on  the  face  of  the  paper,that 
Goddard  was  the  purchaser,  still,  in  my  Judg- 
ment, there  ia  no  sufficient  memorandum,  x 
take  it  to  be  clearly  settled,  that  if  the  court 
cannot  ascertain  from  the  paper  itself,  or  from 
some  other  paper  therein  referred  to,  the  es- 
sential terms  of  the  sale,  the  writing  does  not 
take  the  case  out  of  the  Statute.  This  has 
been  so  often  decided,  that  it  is  sufficient  to  re- 
fer to  :}  Kent's  Com.,  511,  where  many  of  the 
cases  are  collected. 

The  rule  stated  by  the  Chancellor,  as  a  just 
deduction  from  the  authorities,  is,  "Unless  the 
essential  terms  of  the  sale  can  be  a!>cerlained 
from  the  writing  itself,  or  by  a  reference  con- 
tained in  it  to  something  else,  the  writing  is 
not  a  GompUaoce  with  the  statute;  and  if  the 
agreement  be  thus  defective,  it  cannot  be  sup 
plied  by  parol  proof,  for  that  would  at  once 
40S3*J  introduce  all  the  "mischiefa  which 
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the  Statute  of  Frauds  and  Perjuries  was  intend- 
ed to  prevent." 

The  Statute  then,  requires  the  essential 
terms  of  the  sale  to  be  in  writing;  the  credit  to 
be  allowed  to  the  purchaser  is  one  of  the  terms 
of  the  sale. 

And  if  the  memorandum  shows  that  a  credit 
was  to  be  given,  but  does  not  fix  its  termination 
it  is  fatally  defective.for  the  court  cannot  ascer- 
tain, from  the  paper,  when  a  right  of  action  ac- 
crues to  the  vendee,  and  the  contract  shown  by 
the  paper  is  not  capable  of  being  described  in 
a  declaration.  The  rights  of  the  parties,  in  an 
essential  particular,  are  left  undetermined  by 
the  paper.  This  paper  shows  there  was 
to  be  a  credit  of  six  months,  and  contains  this 
clause-~"Cr.  to  commence  when  ship  sails: 
not  after  Dec'r  lat."  According  to  this  paper, 
when  is  this  credit  tocommencef  The  answer 
is.  when  the  ship  salts,  if  before  December  1st. 
What  ship?  The  paper  ia  silent. 

This  is  an  action  against  Gk>ddard  for  not 
delivering  his  note  on  twelve  months'  credit, 
and  it  is  an  indispensable  inquiry,  on  what 
day,  accordinK  to  the  contract,  (he  note  should 
bear  date.  The  plaintiiTs  must  aver,  in  tbtir 
declaration,  what  note  Goddard  was  bound  to 
deliver,  and  the  memorandum  must  enable  the 
court  to  say  that  the  description  of  the  notes 
in  the  declaration  Is  correct.  They  attempt 
this  by  averring,  in  the  declaration,  that  the 
contract  was  for  a  note  payable  in  twelve 
months  from  the  sailing  of  a  ship  called  the 
Crusader,  and  that  this  ship  sailed  on  the  sixth 
day  ofNovember.  But  the  writing  does  not 
refer  to  the  Crusader;  and  if  oral  evidence 
were  admissible  to  prove  that  the  parties  re- 
ferred to  the  Crusader,  this  essential  term  of 
their  contract  ts  derived  from  parol  proof,  con- 
trary to  the  requirement  of  the  Statute.  It  was 
upon  this  ground  ihe  case  ot  Idorion  et  al.  v. 
Bean,  and  many  other  similar  cases.have  been 
decided.  In  that  case,  there  was  a  memoran- 
dum signed  by  the  auctioneer,  as  the  agent  of 
both  parties,  containing  their  names,  as  vendor 
and  vendee,  the  price  to  be  paid,  and  a  suffi- 
cient description  of  the  property.  But  it  ap- 
peared that  there  were  written  or  printed  con- 
ditions read  at  the  sale,  but  not  referred  to  in 
the  memorandum,  containing  the  terms  of 
credit,  &c.,  and  therefore  tliat  the  memoran- 
dum did  not  Hx  all  the  essential  parts  of  the 
bargain,  and  it  was  held  insufficient. 

But  further;  even  if  oral  evidence  were  ad- 
missible to  show  that  the  parties  had  in  view 
some  particular  vessel,  aodso  to  explain  or  ren- 
der certain  the  niemorandum,no  such  evidence 
was  offered,  and  no  request  to  leave  that  ques- 
tion of  fact  to  the  jury  was  made.  Mason, 
who  made  the  contract  with  Goddard,  was  a 
witness,  but  he  does  not  pretend  the  par- 
ties had  any  particular  vessel  in  view,  still  less 
that  they  agreed  on  the  "Crusader  as  [*463 
the  vessel,  the  sailing  of  which  was  to  be  the 
commencement  of  the  credit.  I  cannot  per- 
ceive, therefore,  how  either  of  the  counts  in 
this  declaration  is  supported  by  the  evidence, 
or  how  a  different  verdict  could  lawfully  have 
been  rendered. 

The  count  for  goods  sold  and  delivered,  was 
clearly  not  maintained,  because,  when  the  ac- 
tion was  brought,  the  credit  had  not  expired, 
even  If  it  b^an  on  the  I9th  of  September.  One 

Digitized  by  V^OOglC 


408  SUFBBHB  COUBT  OF 

of  the  special  couots  avers,  that  the  nntea  were 
10  be  due  twelve  montba  from  the  80th  of  Sni- 
tember;  but  this  itt  incouaiatentlwith  the  wilt- 
ten  memorandum,  and  there  is  no  evidence  to 
support  it.  The  other  special  counts  all  de- 
clare for  a  note  due  twelve  months  after  the 
sailing  of  the  Crusader;  but,  as  already  atat«d, 
there  is  no  evidence  whatever  to  support  this 
allegation,  and  a  verdict  of  the  jury,  afBrmIng 
such  a  contract,  must  have  been  set  aside. 

It  may  be  added,  also,  that  no  one  of  the 
prayers  for  instructions,  contfdned  in  the  bill 
of  exceptions,  makes  the  fact  that  the  parties 
had  reference  to  the  Crusader,  any  element  of 
the  contract,  but  that  each  of  them  asks  for  an 
instruction  upon  the  assumption  that  this 
necessary  term  of  the  coutract  had  not  been  in 
any  way  supplied. 

I  consider  the  language  of  Ghitf  Jtutiee 
Marshall,  in  Grant  v.  Jft^flar,  4  Crouch,  234, 
applicable  tothis  case.  That  great  Judge  says: 
"Already  have  so  many  cases  been  taken  out 
of  the  Statute  of  Frauds,  which  seem  to  be  with- 
in its  letter,  that  it  may  well  be  doubted 
whether  the  exceptions  do  not  let  in  many  of 
the  mischiefs  a^^inst  which  the  rule  was  in- 
tended to  guard.  The  best  judges  laEnghnd 
have  been  of  opinion  that  this  relaxing  cod- 
struction  of  the  Statute  ought  not  to  be  ex- 
tended further  than  it  has  alrwdy  been  carried, 
and  ttiis  court  entirely  concurs  in  that  opin- 

iOD." 

1  am  authorized  to  state  that  Mr.  Juttiee 
Catroa  concurs  in  this  opinion. 

OBDER. 

This  cause  came  on  to  be  heard  on  {he  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  united  States  for  the  District  of  Massachu- 
setts, and  was  argued  by  counsel:  on  consider- 
ation whereof .  it  18  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
saiff  Circuit  Court  in  this  cause  he,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  aod  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  direc- 
tions to  award  a  venire  faeiae  de  novo, 
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464»]  *WILLIAM  D.  NUTT,  Executorof 
Alsxandbb  Huntbb,  Deceased,  ^aini^  in 
Error,  .  . 

PHILIP  H.  MINOR. 

FKxed  annual  talary — contract  for  inereated 
pay,  when  not  implied. 

Where  the  Marshal  of  the  District  of  Columbia 
enframed  the  services  of  a  olerk  for  a  stipulated 
sum  iwr  annum,  and  the  service  continued  without 
any  new  agreement,  and  tlie  Jurr  were  iostruuted 
that  they  might  Imply  a  new  afreament,to  pay 
thederkata  illfterent  rate,  this  hutruonon  was 
erroneous.  There  was  nothlne  In  the  evidenoe 
from  which  the  Jury  oould  imply  such  new  agree- 
ment. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  Columbia,  holden  in 
and  for  the  County  ot  Waablngton. 
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The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  argued  hr  Mmre.  Bra^le^  and 
D»Tia  for  the  plaintiff  in  error,  and  by  Mr. 
Lawrence,  with  whom  was  Mr.  Caruale. 

for  the  defendant  in  error. 

Mr.  JutUee  Catron  delivered  the  opinion 
of  the  court: 

Alexander  Hunter  was  appointed  Marshal 
of  the  District  <tf  Columbia  in  18S4,  and  (on- 
tinued  to  flU  that  office  by  re-appointments, 
until  June,  1648,  at  which  time  he  died. 
Shortly  after  he  entered  on  the  duties  of  his 
office,  in  1834,  he  appointed  Daoie)  Minor  his 
deputy  for  the  County  of  Alexandria,  where  a 
separate  court  was  held  and  jurisdiction  exer- 
cised ;  and  for  that  county  Daotel  Minor  was 
practically  marshal. 

Philip  H.  Minor,  the  plaintiff  below,  was 
the  brother  of  Daniel  Minor,  who,  being  de- 
sirous to  obtain  the  office  of  clerk  to  the  Mar- 
shal for  Philip  H.,  applied  to  Hunter  for  this 
purpose,  and  advised  him  to  employ  Philip  H. 
as  bis  clerk,  and  Hunter  agmed  to  do  so ;  Dan- 
iel and  Philip  came  up  from  Alexandria  to 
Washington,  and,  in  the  Marshal's  room,  a 
conversation  took  plaoe  between  Philip  H.  Mi- 
nor, Hunter  the  Mardial,  and  Daniel  Minor 
the  deputy.  Hunter  prc^xieed  to  give,  as  salary 
for  the  service.  $200  per  annum,  and  that  Dan* 
lei  Minor,  as  deputy  for  Alexandria  County, 
should  give  $100,  making  the  salaiy  $800. 
Daniel  Minor  insisted  that  the  salary  should  be 
larger;  Hunter  replied  that  he  was  just  in  of- 
fice and  did  not  know  what  the  profits  wonld 
Iw,  nor  what  the  value  of  tbe  duties  to  be  dis- 
charged by  the  clerk  would  be;  and  that  he 
did  not  feel  justified  in  giving  a  larger  salary. 
Daniel  Minor  then  offered,  that  If  Hunter 
would  pay  $2M,  he  would  pay  $1S0  towards 
the  salary  which  was  agreed  to  hy  Hunter  and 
Danid  Mhmr  on  the  one  pait,  and  ^  Philip 
H.  Minor  on  tbe  other. 

Daniel  Minor,  who  was  the  principal  wit- 
ness, tesllQed  to  the  'foregoing  facts  [*406 
for  the  plaintiff  below,  on  tbe  trial ;  and  fur- 
ther deposed,  that  he  took  his  brother  Philip 
aside  and  conversed  with  him  out  of  the  hear- 
ing of  Hunter,  and  advised  him  to  lake  the  of- 
fer for  a  year,  small  as  it  was;  and  accordingly 
Ptiilip  H.  assented;  that  nothing  was  said 
about  a  continuance  of  the  agreement  after  the 
first  year. 

Daniel  Minor  further  d^Nieed,  that  he  told 
his  brother  Philip  in  the  foregoing  conversa- 
tion, "that  the  substance  of  the  matter  was  an 
agreement  confined  to  one  year,  and  that  the 
compensation  would  be  afterwards  made 
adequate  to  the  services,  and  tbe  value  of  the 
office;  and  that  this  was  urged  upon  Philip  as 
on  inducement  to  agree  to  ue  engagement  tar 
the  year;  but  that  Hunter  did  not  authorize 
the  witnees  Daniel  Minor,  to  promise  fhillp 
H.  that  he  would  be  engaged  after  toe  first 
year  at  a  higher  compensation." 

Daniel  Minor  also  deposed,  that  he  suggest- 
ed to  Hunter  during  the  first  year's  service, 
that  tbe  aalaiT  of  Phiitp  H.  shouul  be  increased, 
but  Hunter  declined  doing  so.  The  agreonent 
was  precise:  Hunter  was  to  pay  ^50,  and 
Daniel  Minor  $160,  as  clerk  hire,  per  annum; 
nor  was  the  contract  limited  to  one  year,  so  far 

HOWABD  li. 
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w  Hunter  entered  into  it ;  It  was  general,  at  the 
rate  stipulated,  for  any  length  of  time  that 
Hunter  might  remain  in  office,  or  tliat  PfaUip 
H.  Minor  might  see  praptt  to  servo,  and  Hnn- 
tv  and  Danwl  Minor  aee  proper  to  retain  him 
R8  cktk.  It  is  most  obvious  that  the  court 
and  Jurjr  held  Hunter  bound  by  what  Daniei 
HInw  promised  in  the  absence  of  Hunter,  and 
without  his  Imowledge,  and  contrary  to  bis 
cooBent.  There  is  an  entire  absence  o^  proof, 
that  Hunter  ever  assented,  by  word  or  act,  to 
raise  the  salary  of  Philip  a.  Minor  as  clerlt; 
Dor  does  It  appear  that  the  bttter  at  any  time 
tpplied  to  HuntOT  in  person,  and  indated,  or 
even  suggested  that  his  salary  should  be  in- 
creased, until  February,  1847.  when  the  letter 
offered  in  evidence  was  written;  on  the  con- 
trsiy,  be  received  the  salary  of  $400,  as  at  first 
stipulated,  for  fourteen  years,  r^larly  credit- 
faig  liifflself  with  it  on  the  Marshal's  books, 
each  year. 

If  we  reject  Daniel  Minor's  evidence  as  in- 
competent to  bind  Hunter,  so  far  as  be  used 
penuasioos  in  Hunter's  absence  to  induce  Phil- 
ip H.  Minor  to  hope,  and  probably  believe,  that 
Hunter  would  raise  his  saJary,  then  the  cose,  as 
proved  by  the  plaintiff  below,  rests  alone  on 
the  special  agreement  made  in  1834;  and  we 
think  it  must  M  stripped  of  all  theae  converse- 
tfoos  between  Daniel  Minor  and  Us  brother,  to 
which  Hunter  never  assented. 

Nutt  was  sued  as  Hunter's  executor,  for 
worlc  and  labor,  care  and  diligence,  done  and 
performed  by  Minor  in  and  about  the  business 
of  Hunter  in  his  lifetime,  and  at  his  special  in- 
Stance  and  request.  And  also  for  sundry  ma^ 
466*]  len  and  things  properly  'chargeable  in 
an  account  therewith  filed ;  and  on  these  allega- 
tions of  a  gtutTttitm  nwruti.  Hunter's  estate  was 
charged  for  940tlper  annum,  in  addition  to  the 
$400  annually  paid  on  the  special  agreement, 
runoing  through  the  whole  time  of  Minor's 
•eivice;  and  a  verdict  was  bad,  and  a  Judgment 
rendered  for  $5,055.78,  against  the  estate,  which 
was  held  reapondble,  regardless  of  the  fact 
that  Danid  Minor  waa  bound  to  pay  $150  of 
the  $400,  from  April,  1884.  to  June,  1847.  when 
Alexandria  Coun^  was  retroceded  to  Vtr^nla 
by  Congress. 

On  tins  state  of  facts,  the  court  was  asked  to 
Instruct  the  jury  (among  other  tbings).  that 
"if  from  the  whole  e^dence  aforesaid,  the 
jory  shall  find  that  in  April.  1684.  the  plaintiff 
entered  into  the  employment  of  the  deceased  to 
serve  him  as  clerk  at  a  salary  of  $400  for  a  dn- 
gle  year,  and  thereafter  continued  to  serve  the 
Slid  Hunter  as  clerk  aforesaid,  during  the  whole 
tune  mentioned  in  said  account  and  declaration, 
and  that  no  new  agreement  was  made  between 
the  8^  plaintiff  and  said  Hunter,  for  a  com- 
peoaatkm  different  from  that  which  was  as 
aforesaid  first  agreed  upon  between  them;  and 
if  they  shall  further  find  that  said  Hunter  in  his 
lifeiimef  ully  paid  said  plaintiff  for  his  said  serv- 
ices, at  the  rate  aforesaid,  then  the  plaintiff  is 
tMt  entitled  to  recover  in  this  action;  which  in- 
struction the  court  refused  to  give  as  prayed, 
bat  did  modify  the  same  by  inserting  the  words 
"eipress  or  implied"  between  the  words  "agree- 
ment" and  "  was  made." 

By  thus  modifying  the  Instruction,  the  court 
Ipid  the  jury,  in  substance,  th^  they  might 
won  tae  uugation  of  a  gumUum  meruit,  tot 
flowuo  14 
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work  and  labor  done,  and  for  services  per- 
formed, and  hold  that  an  agreement  to  pay  on 
Hunter's  part,  might  be  "  implied,"  bei^ause  of 
the  performance  of  the  services;  and,  that  a 
verdict  might  tn  found  equal  to  the  value  of 
such  services,  according  to  the  proof,  deducting 
therefrom  the  amount  already  paid  on  the  spe- 
cial agreement;  and  that  such  agreement  did 
not  preclude  the  plaintiff  below  from  recover- 
ing additional  compensation,  to  any  amount 
that  the  jury  should  tbink  he  was  entitled  to. 
That  the  instruction  as  given  did  reject  tlie 
special  agreement,  and  leave  the  jury  free  to 
Imply;  a  new  promise  arising  on  uie  guanium 
meruit,  for  labor  and  services,  is  manifest;  and 
therefore  we  are  of  opinion,  that  the  instruction 
aa  propounded,  ought  to  have  been  given  with- 
out an  addition  of  the  words  "  express  or  im- 
plied," as  inserted  bv  the  Circuit  Court. 

The  letter,  offered  in  evidence,  was  a  plain 
attempt  on  the  part  of  the  plaintiff  to  make  evi- 
dence for  himself.  It  could  only  be  offered  tea 
the  purpose  of  showing  that  Hunter  was  there- 
by notified  of  Minor's  unwillingness  to  act  as 
clerk  after  the  notice,  *unless  his  com- 1*467 
pensation  was  increased,  and  that  he  would  quit 
unless  there  was  an  increase;  or  as  evidence  to 
be  taken  in  connection  with  other  sulisequent 
proof,  showing  that  Hunter  assented  to  the 
propositions  cont^ned  tn  the  letter.  But  as 
Hunter  not  only  refused  to  sanction  the  de- 
mand set  up,  but  indignantly  resisted  and  re- 
sented it,  the  letter  could  be  of  no  value  to 
establish  a  new  promise;  nor  can  it  be  of  any 
value  as  notice  that  additional  compensation 
would  be  claimed  for  services  rendered  there- 
after, because  the  plaintiff,  with  full  knowledge 
of  Hunter's  determined  rejection  of  the  claim, 
continued  to  perform  bis  duties  as  clerk,  and  to 
receive  his  salary  of  $400  as  usual,  and  therebv 
submitted  to  Hunter's  assumption,  that  the  sal- 
ary was  governed  by  the  special  agreement 
made  in  1894.  We  are  of  opinion  that  ihiB  letter 
should  have  been  objected  to  as  evidence,  and 
the  party  offering  it  compelled  by  the  court  to 
state  for  what  purpose  it  was  offered;  so  that  it 
might  have  been  inspected  and  pawed  on  by 
the  court,  withont  bring  read  to  the  Jury.  As, 
however,  this  course  was  not  pursued  at  the 
trial  bv  the  defendant's  counsel,  and  a  general 
objeclion  made  to  reading  the  letter  For  any 
purpose,  we  do  not  tbink  the  court  erred  In 
admitting  the  evidence  in  the  first  instance,  al- 
though it  ought  certainly  to  have  been  rejected 
and  taken  from  the  jury,  after  the  evidence 
was  closed,  had  a  motion  been  made  to  this 
effect;  because  it  was  unsustained  by  other  evi- 
dence that  Hunter  assented  to  the  claim  made 
by  the  letter.  But  as  no  motion  was  made  to 
withdraw  this  piece  of  evidence,  the  court 
property  left  It  with  the  jury. 

We  order  Otat  the  judgment  of  the  Cireuit 
Court  be  reverted,  and  that  tKe  eante  be  remand- 
ed/or another  Uial. 

ORDKR. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  tBe  record  from  the  Circuit  Court  of 
tlie  United  States  for  the  District  of  Columbia, 
holden  In  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  tbe  Judgment  of  the  said  Cir- 
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cuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  cause 
be.  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directioiu  to  award  a 
tenire/aeiaa  de  now. 

Clted-^  How^  68. 


408*]  *THE  PHILADELPHIA  AND 
READING     RAILROAD  COMPANY, 

Plaintiff  in  Error, 

V. 

ELIAS  H.  DERBY. 

Itmlroa4  0impanpi»tiableforir\fuTie»oeea8i(med 
bp  gross  nfgfigenu  of  employfi  to  ttoekholder 
riding  at  Premdenfs  invitation,  free,and  not  in 
««ua/  passenger  car — liable  for  tortious  acts  of 
its  sermnis,  done  in  course  employmeTit,  in 
disobedience  of  orders. 

Where  a  suit  was  brouBrhtavalnst  a  Railroad  Com- 
pany, by  a  person  who  was  Injured  by  a  collision. 
It  was  correct  in  the  court  to  instruct  the  Jury, 
that.  It  the  plaintiff  was  lawfully  on  the  road,  at 
the  time  of  the  collision,  and  the  collision  and 
consequent  injury  to  him  were  caused  by  the  bthbs 
DCfrlifrenoe  of  one  of  the  arrvarits  of  the  defend- 
ants, then  and  there  employ<>d  on  the  road,  he  was 
entitled  to  recover,  nntwlttu^andintr  the  clrcutn- 
stanceit,  thatthe  plaintiff  was  a  stockholder  In  the 
GompHny,  riding  by  Invitation  of  the  President, 
paying  no  fare,  and  not  in  the  usual  passuuger 
oars. 

And  also,  that  the  fact  that  the  engineer  having 
the  ctintrol  of  the  colliding  looiimotlve,  was  forbid- 
den to  run  on  that  track  m  the  time,  and  hod  acted 
In  disobedience  of  sndi  orders,  was  no  defense  to 
the  action. 

A  mauler  Is  liable  for  the  tortious  acta  of  his 
servant,  when  done  In  the  course  of  his  employ- 
ment, although  they  may  be  done  in  disobedience 
of  tbe  master's  orders. 

THIS  case  was  brou/jht  up  by  writ  of  error 
from  the  Circuit  Court  of  tbe  United 
Slates  for  the  Eastern  District  of  Peunsylvania. 

It  was  an  action  on  tbe  case  brought  by 
Derby,  for  an  injury  suffered  upon  the  railrora 
of  the  plaintill  io  error. 

The  declaration,  in  ten  counts,  was,  in  sub- 
stance, that  on  the  15th  day  of  June,  1848,  tbe 
defendants,  being  the  owners  of  tbe  railroad, 
and  of  a  certain  car  engine  called  the  Ariel,  re- 
ceived the  plaintiff  into  tbe  said  car.  to  be  safe- 
ly carried  therein,  upon,  and  over  the  said  rail- 
road, whereby  it  becune  the  duty  of  the  defend- 
ants to  use  proper  care  and  diligence  that  the 
plaintiff  should  be  safely  and  securelr  carried ; 
yet,  that  the  defendants,  not  regaralng  their 
duty  in  that  behalf,  conducted  themselves  so 
negligently  by  their  servants,  that,  by  reason 
of  such  negligence,  while  the  car  engine  Ariel 
was  upon  tbe  road,  and  the  plaintiff  therein,  he 
was  precipitated  therefrom  upon  tbe  ground  and 
greatly  injured.  Defendants  pleadednot  guilty. 

On  tbe  22d  of  April.  1851.  the  cause  came  on 
to  be  tried,  and  tbe  evidence  was.  in  substance, 
as  follows: 

In  tbe  month  of  June.  1848.  tbe  plaintiff, 
being  a  stwkholder  in  the  said  Railroad  Com-- 
pany,  came  lo  the  City  of  Phi'  del^ia.  for  the 
purpose  of  inquiring  into  its  a&irs,  on  hk  own 
account  and  as  the  representative  of  other 
stockholders.    On  the  ISth  of  June,  1848,  the 


Note.— The /reedom  «/  iht  plainer  /rom  contrOm- 
tory  netfiitKNCe  nwtmn/  to  entitle  htm  to  recotwr. 
See  note  to  Btokn  v.  Saltonstall,  13  PeL,  IBL 


glaintiff  accompanied  John  Tucker,  Esq.,  the 
'resident  of  the  said  Company,  over  the  rail- 
road, for  the  purpose  of  viewing  it  and  the 
works  of  the  Commnj. 

They  proceeded  In  the  ordinary  paAenjtcr 
tndn  of  the  Company,  from  the  City  of  PhiU- 
delphia  (the  plaintiff  paying  no  fare  for  his  pas- 
sage), as  far  as  the  City  of  Reading. 

On  arriviogat  Readtng.tbe  plaintiff  inspected 
the  machine  shops  of  the  defendants,  there 
rituate,  and  remained  for  that  purpose  about 
half  an  hour  after  the  departure  of  the  pawen- 
ger  •train  towards  Pottsrille.  which  [*469 
Fatter  place  is  about  the  distance  of  ninety-two 
miles  from  Philadeiphia. 

By  order  of  Mr.  Tucker,  a  small  locomotive 
car  engine,  called  the  Ariel,  was  prepared  for 
tbe  purpose  of  carrying  the  plaintiff  and  Mr. 
Tucker  farther  up  the  road.  This  engine  was 
Dot  constructed  or  used  for  the  budnen  of  the 
a^d  defendants,  but  was  kept  for  the  use  of  the 
President  and  other  officers  of  the  Company, 
their  friends  and  guests. 

On  this  engine,  the  plaintiff  and  Mr.  Tucker, 
accompanied  by  the  engineer  and  fireman,  and 
a  paymaster  of  defendants,  proceeded,  follow- 
ing the  pasaenger  train,  until  they  reached  Port 
Clinton,  a  station  on  the  line  of  the  railroad. 

After  leaving  Port  Clinton. whpu  about  three 
miles  distant  from  it,  going  round  a  curve,  the 
passengers  on  tbe  Ariel  saw  another  engine 
called  tbe  Lycoming,  of  which  S.  P.  Jones  was 
the  conductor.  a|tproaching  on  the  same  track. 
The  engineer  of  the  Ariel  immediately  reversed 
his  engioe,and  put  down  tbe  break.  Mr.  Tucker, 
the  piaintifl,  and  the  fireman,  jumped  from  tbe 
Ariel,  to  avoid  the  impending  collinoa.  Aft«- 
they  had  jumped,  the  engineer  abo  left  the 
Ariei,  having  done  all  he  could  do  to  stop  it. 
The  plaintiff;  in  attempting  to  jump,  fell,  and 
received  tbe  injuir  of  whicn  be  complains. 

The  engineer  of  tbe  Lycoming,  when  he  saw 
the  appHuch  of  the  Ariel,  reveraed  his  engine 
and  put  down  the  break.  He  did  not  leave  the 
Lycominguntil  after  tbe  collision.  At  the  time 
of  the  collision,  tbe  Lycoming  was  backing. 
The  engines  were  but  slightly  injured  by  it. 

On  tbe  night  of  the  14th  or  the  morning  of 
the  15lh  of  June,  a  bridge,  on  the  line  ofthe 
railroad  above  Port  Clinton,  was  burnt.  In  con- 
sequence of  this,  one  of  the  tracks  of  the  rail- 
road was  blocked  up  by  empty  can  returning 
to  the  mines,  and  stopped  by  the  destruction  oi 
the  bridge.  For  this  reason  a  single  track  only 
could  be  used  for  tbe  business  oi  tbe  road  be- 
tween Port  Clinton  and  the  burnt  bridge. 

Lewis  Kirk,  an  officer  of  the  said  Company 
(master  machinist  and  foreman),  went  on  in  the 
passengers  cars  from  Reading,  towards  PoUs- 
ville,  informing  the  plaintiff  and  Mr.  Tucker, 
that  he  would  give  the  proper  orders  to  have 
tbe  track  kept  clear  for  the  Ariel.  On  arriving 
at  Port  Clinton  he  did  give  an  order  to  Edward 
Bums,  despatcber  at  Port  Clinton  (an  officer 
of  said  Company,  charged  with  the  duty  of  con- 
trolling tbe  starting  of  engines)  that  no  car 
^ould  be  allowed  to  go  over  the  road  until  he, 
Uie  said  Eiric,  retnmra. 

Tliis  order  was  communicated  In  expren 
terms  by  Bums  to  Jones,  the  conductor  of  tbe 
Lycoming.   Jones  replied  that  he  would  go, 
and  would  take  tbe  responsibility,  and,  con- 
I  trary  to  *hlB  mlers,  did  go  up  the  rood  [*470 
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towardH  the  burnt  briclfce,  and  on  hia  return 
HH'tlhe  Ariel,  and  the  colliaton  enHUcri.asabore 
mHted.  Jones  had  the  reputation  of  beiuf;  a 
careful  and  competent  person,  no  previous  difl 
obedience  of  orders  by  him  had  ever  occurred, 
and  be  was  diachorged  by  the  defendants  im- 
mediately after  the  accident,  and  because  of  it. 

On  the  trial  the  plaintiff  below  requested  the 
court  to  charge  the  jury — 

I.  Ttiat  if  the  plaintiff  was  lawfully  upon 
the  railroad  of  the  defendants  at  the  time  of 
tlifl  collision,  by  the  Itcenae  of  the  defendants, 
■nd  WM  then  and  there  injured  by  the  negli- 
gence or  diHobedlence  of  orders  of  the  Com- 
psnjr's  servants,  then  and  there  emploTed  on 
ibe  laid  railroad,  the  defendanta  are  liable  for 
tbe  iajury  done  to  the  plaintiff  by  such  col- 
Uiioa. 

II.  That  if  the  defendants,  by  their  aervants. 
uodCTtook  to  convey  the  plaintiff  along  Ibe 
Reading  Railroad,  in  the  car  Ariel,  and  while 
aoconveytng  him.  through  the  grow  negligence 
of  the  aervants  of  the  Company  then  and  there 
employed  on  the  said  railroad,  the  colllaion  oc- 
cuned.  by  which  tbe  plaintiff  was  injured,  that 
the  defendants  are  liable  for  the  injury  done  to 
the  plaintiff  by  such  colliaiou,  although  no 
oompensatioD  was  to  be  paid  to  the  Company 
for  such  conveyance  of  tne  plaintiff. 

III.  That  if  the  collision,  bv  which  the 
plaintiff  was  injured,  was  occasioned  by  the 
wcomoiive  Lycoming,  then  driven  negligently 
or  in  diaobedience  of  orders  upon  the  aaid  roau 
by  J.  P.  Jooea,  one  of  the  Company'a  servants, 
then  having  control  or  command  of  the  said  lo- 
comotive, that  the  defendants  are  liable  for 
tbe  injury  to  the  plaintij9EB,  caused  by  such  col- 
lision. 

And  the  counsel  for  ttie  defendants  below  re- 
quested tbe  court  to  charge  the  jury — 

1.  That  the  damages,  if  any  are  recoverable, 
ire  to  be  confined  to  the  direct  and  immediate 
oonaequences  of  the  injury  sustained. 

a.  That  if  tbe  jury  believe  the  plaintiff  bad 
pud  DO  fore,  and  was  passing  upon  the  railroad 
of  thedefendant  as  an  invited  guest,  in  order  to 
entitle  him  to  recover  damages  he  must  prove 
gnus  negligence,  which  is  the  omiasion  of  that 
care  which  even  the  most  thoughtless  take  of 
tlieirown  concerns. 

8.  That  the  defendants  would  be  liable  in 
damages  to  a  passenger  who  had  paid  passage 
money  upon  their  contract  to  deliver  him  safely, 
for  sl^bt  negligence;  but  to  an  invited  guest, 
vIk>  |wid  no  fare  or  passage  money,  they  will 
not  be  responsible  unless  the  jury  believe  that 
tbere  was  not  even  slight  dili|^oe  on  tbe  part 
of  theagents  of  the  defendants. 

4.  That  the  employer  is  not  respondble  for 
tbe  willful  act  of  bis  servant. 
47 1*]  •S.  That  if  the  jury  believe  that  the 
conductor  of  the  enf^ne  Lycoming  willfully, 
and  against  the  express  orders  of  the  officer  of 
the  Company  communicated  to  him,  by  run> 
Qing  bis  engine  upon  the  track  above  Port 
Clinton,  called  the  collision,  tbe  defendants 
are  not  responsible  for  any  injury  or  loss  re- 
sultiiur  from  such  willful  disobedience. 

A.  That  if  tbe  jury  believe  tliat  every  rea- 
Moable  and  proper  precaution  was  raken  to 
bave  the  track  of  the  railroad  clear  for  the  pas 
Mge  of  the  Ariel,  and  collision  ensued  solely  by 
Rason  of  tbe  willful  disobedience  ot  the  con- 


ductor  of  the  Lycoming,  and  of  the  express 
orders  duly  given  by  an  agent  of  the  Company 
the  plaintiff  cannot  recover. 

7.  That  if  the  jury  believe  that  the  conductor 
of  the  Lycoming,  and  all  the  officers  of  the 
('ompany  in  any  wise  connected  with  the  col- 
IlKiim.  were  cartjfully  and  prudently  selected, 
und  ibat  thecolIiKion  eosuen  and  tbe  injury  re- 
sulted to  tbe  plHintiff,  an  invited  guest,  by  the 
willful  disobedience  of  one  of  them  to  an  order 
duly  communicated,  then  the  plidntiff  cannot 
recover. 

Tbe  learned  judge  charged  the  Jury  as  re- 
quested,oo  all  the  points  offered  by  tbe  plaintiff. 

And  the  learned  Judge  charged  on  the  first 
and  second  points  offered  by  tlie  defendants,  as 
requested.and  also  on  the  third  F>oiot  of  the  de- 
fendants, with  the  explanaiion,  tbatthougb  all 
the  other  agents  of  the  defendants  acted  with 
diligence,  yet  If  one  of  the  agents  used  no  dili- 
gence at  all,  then  tbe  defendants  could  not  be 
said  to  have  shown  alight  diligence. 

As  to  the  fourth  point,  the  learned  judge 
charged  as  requested  by  the  defendants,  with 
Ibis  explanation,  that  though  the  manter  is  not 
liable  for  the  willful  act  of  his  servant,  not 
done  in  the  course  of  his  employment  as  serv- 
ant, yet  if  the  servant  disobeys  an  order  re- 
lating to  his  business,  and  injury  results  from 
that  disobedience,  the  master  is  liable,  for  it  Is 
bis  dutT  to  select  servants  who  will  obey.  The 
diaobetfience  in  this  case  is  the  ip»a  negUgenUa, 
for  it  is  not  pretended  by  the  defendants  thai 
the  Lycoming  was  intentfonally  driven  against 
the  Ariel. 

On  the  fifth,  sixth  and  seventh  points  of  the 
defendants,  the  learned  judge  refused  to  charge 
as  requested. 

The  learned  judge  further  said,  that  it  is  ad- 
mitted that  the  plaintiff  was  injured  through 
the  act  of  Jones,  the  conductor  of  the  Lycom  - 
log,  that  tbe  plaintiff  was  lawfully  on  the  road 
by  the  license  of  the  defendants:  then,  in  this 
view  of  case,  whether  he  paid  fare  or  not,  or 
was  the  guest  of  the  defendants,  made  no  dif- 
ference as  to  the  law  of  the  oue. 

Tbe  jury  found  a  verdict  for  the  plaintiff, 
and  aswsaed  the  dunagea  at  three  thousand  dol- 
lars. 

A  writ  of  error  brought  the  case  np  to  this 

court. 

*lt  wasargued  by  Metar*.  Campbell  [*472 
and  Fisher  for  the  plaintiff  in  error,  and 
Mmrt,  Blnn^  and  whartw  for  the  de- 
fendant In  error. 

The  points  made  by  the  counsel  for  tbe 
plaintiff  in  error,  were  the  following: 

I.  The  plaintiff  stood  in  such  relation  to 
the  dcfenoante  at  tbe  time  of  Uie  acddent,  that 
he  cannot  by  law  recover. 

II.  The  pldnilff  suffered  no  damage  from 
any  act  with  which  the  defendants  are  by  law 
chargeable. 

These  propositions  cover  the  whole  case;  yet 
it  may  be  proper  to  direct  the  attention  of  tbe 
court  to  two  others,  which,  although  included 
in  the  lallcr.  are  made  more  epecilic  by  refer- 
ring to  tbe  points  and  charge  of  the  court. 

III.  That  tbe  learned  Judge  erred  while 
affirming  the  third  and  fourth  points  of  the  de- 
fendants, in  the  explanation  1^  which  that  in- 
struction was  accompanied.  The  points  and 
explanations  refmnd  to,  were. 
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8.  That  the  defendanta  would  be  liable  In 
damaji;es  to  a  pa£8eDger  who  bad  paid  passafiie 
money,  upon  their  contract  to  delivi-r  him 
safely,  for  slight  Diligence;  but  to  an  invited 
euest,  who  paid  no  fare,  or  passage  money, 
tbey  will  not  be  responrible,  unless  toe  jury  be- 
lieve that  there  was  not  even  Blight  diligence  on 
the  part  of  the  agents  of  the  defendants. 

4.  That  tlie  employer  is  not  responsible  for 
the  willful  act  of  his  servant  or  agent. 

The  learned  judge  charged  as  requested  on 
.the  third  point,  with  the  explanation,  that 
though  all  the  other  agents  of  the  defendants 
acted  with  diligence,  yet,  if  one  of  the  agents 
used  no  diligence  at  all,  then  the  defendants 
could  not  be  said  to  have  shown  slight  diligence. 

The  learned  judge  also  charged  as  requested 
on  the  fourth  point,  wllb  thieexplanatlon,  that 
though  the  master  is  not  liable  for  the  willful 
act  of  his  servant,  not  done  in  the  course  of  his 
employment  as  servant,  yet,  if  the  servant 
disobeys  an  order  relating  to  his. business,  and 
Injury  results  from  that  disobedience,  the  mas- 
ter is  liable;  for  it  is  his  duty  to  select  servants 
who  will  obejr.  The  disobedience  in  this  case  is 
the  ipsa  negUgentia,  for  it  is  not  pretended  by 
the  defendants  that  the  Lycoming  was  inten- 
tionally driven  against  the  Ariel. 

IV.  The  learned  judge  erred  in  refusing  to 
charge  as  requested  by  the  6th,  6th,  and  7th 
points  of  the  defendants. 

6.  That  if  the  jury  believe  that  the  conductor 
of  the  engine  Lycoming  willfully,  and  against 
the  express  orders  of  theolflcer  of  the  Company, 
communicated  to  him,  by  running  bis  engine 
upon  the  track  above  Port  Clinton,  caused  the 
,  478*1  collision,  the  defendants  *are  not  re- 
sponsible for  any  injury  or  loss  resulting  from 
such  willful  disobedience. 

6.  That  if  the  jury  believe  every  reasonable 
and  proper  precaution  was  taken  to  have  the 
track  of  the  railroad  clear  for  the  passage  of 
the  Ariel,  and  the  collision  ensued  solely  by 
reason  of  the  willful  disobedience  of  the  con- 
ductor of  the  Lycoming,  and  of  the  expresH 
orders  duly  given  by  an  agent  of  the  Company, 
the  plaintiff  cannot  recover. 

7.  That  if  the  jury  iielieve  that  the  conduct- 
or of  the  Lycommg,  and  all  the  officers  of  the 
Company,  in  any  wise  connected  with  the  col- 
lision, were  carefully  and  prudently  selectml, 
and  that  the  collision  ensued,  and  the  injury  re- 
sulted to  the  plaintiff,  an  invited  guest,  by  the 
willful  disobedience  of  one  of  them  to  an  order 
duly  communicated,  then  the  plaintiff  cannot 
recover. 

L  The  plaintiff  stood  in  such  relation  to  the 
defendants  at  the  time  of  the  accident,  that  he 
cannot  by  law  recover. 

The  plaintiff  was  a  stockholder  of  the  defend- 
ants; hewuB  on  the  road  as  an  invited  guest, 
and  paid  no  fare ;  was  not  carried  in  the  way  of 
their  business,  nor  in  a  car  used  for  such  pur- 
pose. He  voluntarily  left  the  passenger  train 
at  Reading,  and  took  his  seat  in  the  Anel,  with 
full  knowledge  of  the  service  to  which  itwas  de- 
voted, and  the  character  of  the  engine  itself. 
He  was  himself  the  President  of  a  Railroad 
Company. 

Being  no  passenger,  and  not  carried  by  the 
Company,  even  gratuitously,  in  the  way  of 
their  business^  he  was  in  the  car  and  was  car- 
ried as  a  stockholder  and  a  guest 
ft04 


What  were  hie  legal  rights,  and  what  the 
obligations  of  the  defendantsf 
It  was  contended: 

1.  That  no  cause  of  action  can  arise  to  any 
person  by  reason  of  the  occarrence  of  an  nnin- 
tentionarinjiiiT  while  he  is  receiving  or  partak- 
ing of  any  or  those  acts  of  kindness  whidt 
spring  from  mere  social  relations.  No  contract 
exiots.  and  no  such  duty  as  can  give  a  cause  of 
action,  is  by  law  cast  upon  either  party  in  such 
relation.  Such  was  the  position  of  the  IAdn^ 
iff. 

Upon  principles  somewhat  analogous  to  the 
one  now  presented  It  has  been  rulra.  "  8iu% 
hotte  invite  un  at  mpper,  et  le  nvit  etteant  farr 
spent  et  Ivy  invite  a  ttaj/er  la  tout  le  nvU,  JU 
mt  apret  robbe  uneore  le  hotte  ru  terra  charge 
pur  ao,  ear  eett  guett  ne  fyiU  Mcur  trateUer. 
(1  Rolles  Abr.,  8.)  • 

"And  if  a  man  set  his  horse  at  an  inn, 
though  he  lodge  at  another  place,  that  m^es 
him  a  guest,  for  the  innkeeper  gains  by  the 
horse,  and  therefore  that  makes  the  owner  a 
guest,  though  he  be  absent.  Contra,  if  goods 
left  there  by  a  man,  because  the  innkeper  bath 
no  advantage  by  them."  {Tork  v.  Qr^taugh.i 
Ld.  R.,  «68.) 

•"  So  where  one  leaves  his  horse  at  [*474 
an  inn.  to  stand  there  by  agreement  at  livery, 
although  neither  himself  nor  any  of  his  servants 
lodge  there,  he  is  reputed  a  guest  for  that  par- 
I>oee,  and  the  innkeeper  tiath  a  valuable  con- 
aideralion,  and  if  that  horse  be  stolen,  he  halfa 
an  action  upon  the  common  custom  of  the 
realm.  But,  as  in  the  case  at  bar,  where  he 
leaves  goods  to  keep,  whereof  the  defendant  is 
not  to  have  any  benefit,  and  goes  from  thence 
for  two  or  three  days,  although  he  sutfa  he  will 
return,  yet  he  is  at  liberty,  and  is  not  a  gtieM 
during  that  time,  nor  is  the  innkeeper  charge- 
able asa  common  hostler  for  the  goods  stolen  dur- 
ing that  time,  unless  he  make  a  special  prom- 
ise for  the  safe  keeping  of  them,  and  the  action 
ought  to  be  grounded  upon  it."  (©/wietrv. 
Vlark,  Cr.  Jac..  188.) 

"For  if  a  man  be  lodged  with  another  who 
is  not  an  inn  holder  on  request,  if  he  be  robbed 
in  his  house  by  the  servants  of  him  who  lodged 
him,  or  any  other,  he  shall  not  answer  for  it 
{Cayle'a  case.  4  Rep.,  82.) 

"And  therefore,  if  a  neighbor  who  is  no 
traveler,  as  a  friend,  at  the  request  of  the  inn- 
holder,  lodges  there,  and  his  goods  be  stolen, 
Ac.,  he  shall  not  have  an  action."  {Cajfi^t 
case,  88.) 

The  principles  on  which  rights  and  obliga- 
tions, arising  from  particular  relations,  are 
founded,  are  stated  by  8haw,CA.  J.,  in  FarwU 
V.  Awtm  A  Worker  Railroad  Co.,  4  Metcalf, 
58. 

And  it  may  be  proper  to  refer  to  that  class  of 
cases  based  upon  the  principle,  that  unless  the 
parties  met  upon  the  terms  of  contract,  none 
can  be  inferred ;  or,  in  the  words  of  Mr.  Jut- 
tux  Williams,  in  Davtee  v.  Daviet^  38  Engl.  C. 
L.,  46.  that  the  evidence  must  show  "  that  ibe 
parties  came  there  on  the  terms  that  tbey  were 
to  pay  and  be  paid,  but  if  that  was  not  so, 
there  can  be  no  «r  poate  fa^  charge  made  on 
either  side." 

And  to  the  same  effect  are  the  actions 
brought  upon  claims  for  services  rendtffed.when 
the  relations  of  the  parties  do  not  Justify  the 
^       HOVAXD  14 
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inference  of  contract.  Strine  t.  Binona,  S 
Wmtts  A  8..  857.  The  caae  of  a  woman  who 
lived  Willi  tliedfC(H]ent(wboee  estate  was  sued) 
M  his  wife.  WaOttr't  B4ate,  8  Rawle.  848. 
An  action  by  a  son  for  services  rendered  after 
he  arrived  at  full  age.  And  aiso,  Candor's 
Appeal.  5  WattB  &  8.,  216;  Eaektv.  8tmoart,9 
Barr.  318. 

3.  Ttie  plaintiff,  twiitf  a  Mocliholder  as  well 
as  Koest.  and  availing  hunself  of  an  opportunl- 
\y  to  inspect,  for  his  own  interest  as  for  that 
m  otlierR,  the  line  of  the  road,  tbeirshopB,&c.. 
IM  cannot,  by  reason  also  of  this  relation,  re- 
cover. 

He  was  in  the  car,  as  already  stated,  as  a 
stockbolder,and  not  carried  by  tne  Company  in 
the  way  of  their  business,  but  for  his  own 
benefit,  and  for  tlie  interest  of  otherstockliold- 
oa  whom  he  represented,  and  for  whom  he 
476*1  wasactlaeaeagent.  No  contract  *was 
entered  into  with  blm,  and  he  occupied,  in 
this  regard,  no  other  relation  than  any  oUier 
officer  or  agient  of  the  Company  or  co-proprietor 
of  the  road. 

One  agent  injured  by  another  agent  cannot 
lecover  from  their  common  principal.  (FarwU 
V.  Boston  A  Worce»ter  BaUroad  Co.,  4  Melcalf, 
49;  Brovm  v.  Maxwdi,  6  Hill,  693;  Marray 
South  CarcUna  RaUroad  Co.,  1  McMullen.  8&5; 
Com  V.  BaOroad  Co.,  6  Barbour,  281;  PHmlly 
V.  FtnoUr,  8  Mcee.  &  Welsh.,  I.) 

If  the  defendant  in  error  owned  half  the 
stock  of  the  road,  or  being  so  the  owner,  the 
Company  was  anincorporated  (its  charier  can- 
not affect  this  reUtion),  or  if  the  charter  had 
created  an  individual  liability  in  the  sharehold- 
en,  what  duty  did  the  law  impose  upon  the 
olher  pnH>rietors  towards  him,  while  he  was  on 
the  road  by  their  license,  without  compensation, 
'  to  inspect  its  condition  for  his  own  twneflt?  It 
is  suDmitled  be  went  there  like  any  olher 
tenant  in  common,  or  joint  proprietor,  without 
right  to  claim  against  bis  co-proprietors  for  the 
Diligence  of  any  of  their  common  servants. 

II.  The  plaintiff  suffered  no  damage  from 
any  act  with  which  the  defendants  are  by  law 
chargeable. 

The  gist  of  the  action  Is,  the  neglect  by  the 
servant  of  the  defendants  of  some  duty  Im- 
posed upon  them  by  law,  for  which  m^ligence 
they  are  sou^t  to  be  held  responsible. 

t.  It  is  first  to  be  observed,  that  this  liability 
of  the  defendants,  if  any,  is  not  affected  by 
their  corporate  character,  and  if  under  like 
drcumstances  an  individual  would  not  be 
liable,  a  corporation  will  not. 

"A  corporation  will  be  liable  for  an  injury 
done  by  its  servants,  if  under  like  circum- 
Biances  an  individual  would  be  responsible." 
(The  Firtt  Baptist  Chunk  v.  Seheneetady  dk  Tr. 
B.  B.  Co.,  5  Barb.  Sup.  Ct..  N.  Y.,  79.)  "In- 
deed, ibe  same  rule  should  be  applied  to  a  cor- 
poration as  should  be  applied  to  an  individual 
who  carries  on  a  business  solely  through  the 
medium  of  agents  and  servants."  (Pratt,  J., 
Caimv.  n«  UUeaR.  B.  Cb.>«Barb.  8.  C, 
281;  PhSaddphia  S.  S.  Co.  y.  WOt,  4  Whaiv 
ton,  146.> 

"The  duty  and  power  of  an  engine  driver 
must  be  the  same,  simply  as  such,  whether  he 
be  employed  by  a  corporation  or  a  joint  stock 
company,  or  an  ordinary  parinership,  or  an  in- 
dividual. The  driver  appc^ted  a  corpora- 
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tion,  or  company,  or  partnership,  carrying  on 
the  business  ot  carriera  of  passengers  or  gc»ds, 
must,  as  such,  have  the  same  duties  and 
powers."  (Per  Parke,  B..  8  Welsby,  H.  &  G.. 
277.  Con.  V.  B.  R.  Go.) 

2.  That  an  individual  would  not,  under  the 
facts  In  this  case,  have  been  liable,  is,  it  is  sub- 
mitted,clear,f  Fom  the  following  *auihor'[*4  76 
ities,  and  the  prindples  upon  which  the  de- 
cisions are  based: 

"A  master  is  chargeable  wHb  the  acts  of  his 
servant,  but  when  he  acts  in  the  execution  of 
the  authority  given  him  by  bis  master,  and 
then  the  act  of  the  servant  is  the  aci  of  the 
master."  (Per  Holt,  Ch.  J.,  MiddieUm  v. 
FoaUrr,  1  Salk.,  282.) 

"In  civil  matters,  to  render  one  man  amen- 
able for  another's  misctmduct,  it  must  ever  be 
established  that  the  latter,  in  committing  the 
injury,  was  all  the  while  acting  under  the  au- 
thority.and  with  the  assent,  express  or  implied, 
of  the  former."   (Hammond's  ^finPrivs,  80.) 

"Hence  it  is,  that  the  pripcipal  is  never 
liable  for  the  unauthorized,  the  willful,  or  the 
malicious  act  or  trespass  of  the  agent."  Per 
Story,  J.,  Princlp.  and  Agt.,  sec.  456.) 

la  MeMania  v.  CriekeU,  Lord  Kenyon  cites 
these  cases,  as  illustrating  the  rule: 

"If  my  servant,  contrary  to  my  will,  chase 
my  beasts  into  the  soil  of  another,  I  shall  not 
be  punished." 

"If  I  command  my  servant  to  distrain,  and 
he  ride  on  the  distr^  he  shall  be  punished, 
not  I."  n  East,  10ft.) 

"In  order  to  render  a  master  liable  for  a  tres- 
pass committed  by  the  servant,  it  is  necessary 
to  show  that  the  acts  were  done  while  theserv- 
unt  was  acting  under  the  authority  of  the 
master.  ...  To  render  him  liable,  it  must 
be  shown  that  tiie  commission  of  the  trespasses 
was  in  the  execution  of  bis  order,  or  with  his 
assent  or  approbation."  (Per  Waite,  J., 
Church  V.  Marufield,  20  Ckinn..  287.) 

In  Armstrong  v.  Qx^fOM.  6  Gill. ,  613,  it  was 
said,  by  Treat.  Ch.  J.,  "Even  when  the  act  is 
lawful,  the  principal  is  responsible  for  the  man- 
ner of  its  performance,  if  done  in  the  course 
of  his  employment,  and  not  in  willful  violation 
of  bis  instructions."  Thus  declaring  that,  in 
the  latter  case  he  would  not  be  liable. 

"It  should  here  be  observed,  that  the  OTOund 
of  the  principal's  liability  cannot  be  that  ne  has 
selected  an  agent  who  is  more  or  less  unworthy 
and  placed  him  In  a  situation  which  enables 
him  to  become  the  instrument  of  mischief  to 
bis  neighbor,  because  that  would  hold  him  re- 
spoDsible:  not  alone  for  the  acts  done  by  the 
other,  in  his  ca[>acity  quutenut  agent,  but  even 
for  a  willful  default."  (Ham.  N.  P..  81.) 

This  principle  is  exemplified  in  the  case  next 
cited,  which,  with  the  following,  it  is  submit- 
ted, rule  the  cause  now  before  the  court. 

Joelv.  Min^rmm,  25  Eng.  C.  L.,  513.  In  this 
case,  tbe  plaintiff  was  knocked  down  by  the 
defendant  s  horse  and  cart,  then  driven  by  one 
of  his  servants  accompanied  by  another.  The 
^defendant  proved  that  his  borscand  [*477 
cart  were  only  in  tbe  habit  of  being  driven  out 
of  the  city,  and  did  not  go  into  the  city  (where 
the  act  happened)  at  all.  Tbesiger,  counsel  for 
the  plaintiff,  suggested  that  the  defendant's 
servants  might  liave  gone  out  of  their  way,  for 
their  own  purposes,  or  might  have  taken  the 
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cart  at  a  lime  wheo  it  was  not  wanted  for  the 

purpose  of  buRinees.  and  have  eone  to  pay  a 
visit  to  some  friend.  He  was  ofwerviag  that, 
under  these  circumBtances,  the  defendant  was 
liable  for  the  acta  of  his  servants — but.  per 
Parke,  B.,  "He  is  not  liable,  if,  as  you  sug- 
geat,  these  young  men  took  the  cart  without 
leave  " 

Wilton  V.  Pitrerlejf,  3N.  H.,  548,  was  an  ac- 
tion on  the  case  against  the  master.  It  appeared 
that,  by  the  defendant's  orders,  a  Are  was  set 
on  his  land,  and  the  charge  of  it  fpven  to  a 
hired  laborer.  That  the  defendant  left  home, 
directing  the  laborer,  after  setting  the  fire,  to 
employ  himself  in  harrowing  other  land  in  the 
neijfhborhood.  That  the  laborer,  after  his 
mabter's  absentx;,  and  before  he  commenced 
harrowing,  carried  brands  from  that  fire  into 
the  ploughing  field,  to  consume  some  piles 
of  wood  and  brush  there  collected,  and  on  his 
way  dropped  some  coals,  from  which  another 
flre  arose,  and  did  all  the  injury  complained 
of.  That  carryiug  flre  from  one  fleld  to 
another  was  dangerou8,and  was  not  in  conform- 
ity to  any  express atithoritv  of  his  master;  that 
the  laborer  was  accustomed  to  work  under  the 
particular  directions  of  his  master,  and  could 
conveniently  have  harrowed,  without  first 
burning  the  piles  of  wood,  though  to  bum 
them  flrst  is  the  usual  course  of  good  hus- 
bandry. A  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court.  Judgment 
was  afterwards  given  for  the  defendant,  and 
the  judge  (Woodbury)  said:  "The  next  ground 
on  which  a  master  is  liable  for  wrongs  of  his 
servant,  is,  that  the  wrongs  are  performed  by 
the  servant  in  the  negligent  and  unskillful  execu- 
tion of  business  speciuly  intrusted  to  the  serv- 
ant; but  the  principle  dooB  not  roach  wroags 
caused  by  carelesmess  in  the  performance  of  an 
act,  not  directed  by  the  master  as  a  piece  of 
business  of  some  third  person,  or  of  the  servant 
himself,  or  of  the  master,  but  which  the  master 
did  not,  either  expressly  or  impliedly,  direct 
him  to  perform.  .  .  .  Thus,  a  piece  of 
labor  might  be  very  properly  performed  at  one 
time,  and  not  at  another:  as.  In  this  case,  the 
setting  of  a  flre  in  the  neighborhood  of  much 
combustible  matter.  And  if  the  master,  when 
the  fire  would  be  highly  dangerous  in  such 
a  place,  forebore  to  direct  it  to  be  kindled,  and 
employed  his  servant  in  other  business,  it 
would  be  unreasonable  to  make  him  liable, 
if  the  servant  before  attending  to  that  business, 
went  in  hia  own  discretion,  and  Undled  the  flre 
478*]  to  the  dema|;e  of  third  persons.  *Tbe 
master  quoad  Jtoe,  is  not  acting  In  person,  or 
through  the  servant,  neither  per  m,  nor  per 
atiud,  and  the  doctrine  of  r6»pondeat  tuperior 
does  not  apply  to  such  an  act,  it  being  the  wle 
act  of  the  servant." 

It  appears  by  the  evidence,  as  affiled  to 
these  rules: 

1.  Jones  was  not  acting  In  execution  of  the 
authority  given  him  by  his  master,  the  Com- 
pany, wnicn  is  deemed  essential  by  Iiord  Holt. 

2.  In  committing  the  injury,  he  was  not  all 
the  while,  or  at  any  time  acting  under  the  au- 
thority, or  with  the  assent  of  the  Company ; 
things,  says  Hammond,  ever  to  be  established 
to  make  the  principal  liable. 

8.  His  act  wsa  (Motraty  to  the  will  and  ex- 
prcBB  direction  of  the  Company,  whidi,  onder 
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the  eases  approved  by  Lord  Kenyon,  in  Mt- 
Manv$  V.  Viiekett,  would  discharge  the  msster 
from  liability. 

4.  The  Company  directed  himtodoone  thing, 
and  not  to  do  another;  yet.  he  did  the  latter, 
and  did  not  do  the  former;  then-fore,  according 
to  the  rule  approved  by  Lord  Keoyon.  be.  ud 
not  the  Comfwny,  is  liable  to  the  plaintiff. 

6.  His  whole  conduct  was  unauthorized  bv 
the  defendants,  who  are,  therefore,  not  liabfe 
under  the  authority  of  Story  and  Waile,  JJ. 

6.  Hisaots  were  *'in  willful  violation  of  his 
Instructions."  and,  therefore,  as  staled  in  the 
opinion  of  Treat,  Ch.  J.,  the  defendants  an 
not  liable. 

7.  He  took  and  run  the  car  "without  leave." 
in  which  case,  says  Parke  B.,  the  principal  b 
"not  liable." 

8.  Nor  are  the  defendants  liable  because 
Jones  was  in  the  performance  of  a  piece  of 
business  of  the  defendants,  because  they  did 
not,  either  expressly  or  impliedly,  'direct 
him  to  perform  it;  and  if,  as  Judge  Woodhuiy 
said,  it  would  be  unreasonable  to  make  the 
principal  liable  for  an  act  done  by  the  senraat, 
without  authority,  but  only  on  his  own  dli- 
cretlon,  with  what  reason  can  the  principal  be 
made  responsible  for  the  willful  violation  of 
his  orders? 

It  is  hence  submitted,  that  the  defendants 
are  not  by  law  chargeable  with  the  damages 
rcsulting  from  the  wiUful  and  ^sobedient  atA 
of  one  of  their  servants,  and  that  the  second 
point  is  maintained. 

(The  argument  upon  the  remaining  polnta  is 
necessarily  omitted.) 

The  pomts  made  by  the  counsel  for  the  de- 
fendant in  error  were  the  same  ruled  by  the 
court  below,  and  were  stated  as  follows: 

*The  three  points  made  by  the  de-  r*470- 
fendant  in  error,  and  affirmed  by  his  Honor, 
Judge  Orier,  who  tried  the  cause,  are  found  on 
the  record.   They  are  as  follows: 

I.  That  if  the  plaintiff  was  lawfully  upon 
the  railroad  of  the  defendants,  at  the  time  of 
the  collision,  by  the  license  of  the  defendants, 
and  was  then  and  there  injured  by  the  negli- 
gence or  disobedience  ofjorders  of  the  Cmn- 
pany's  servants,  then  and  there  employed  upon 
the  said  r^lroad,  the  defendants  are  uable  for 
the  injury  done  to  the  [dunUfl  by  snch 
collision. 

Two  principles  sust^n  this  point. 

I.  That  every  person  (or  corporation)  whose 
n^ligence  ot  carelessness  causes  damage 
to  another  person,  is  prima  fcude  responsible  to 
such  person  therefor. 

II.  That  a  corporation  is  liable  to  third  per- 
sons for  the  damage  done  by  its  servants 
through  negligence  or  disobedience  of  ordeis, 
in  the  course  of  their  employment. 

I.  To  the  first  principle,  as  an  axiom  of  the 
law,  it  is  not  deemed  necessary  to  cite 
authorities. 

II.  In  support  of  Uie  second,  the  authorities 
which  follow  are  cited,  the  principles  being 
first  given  as  stated  by  eminent  text  writers. 

In  Story  on  Agency,  p.  465,  ch.  17,  sec.  452, 
Ihenile  is  laid  down  as  follows: 

"It  is  a  general  doctrine  of  law,  that 
although  the  principal  is  not  mdinarily  UsUe 
(though  he  sometimes  is),  in  a  criminal  suit,  ta 
the  acts  or  misdeeds  of  his  agent,  unless,  indeed, 
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he  hu  authorized  or  co-operated  in  those  acts 
or  mvdeeds;  ;et,  he  Is  held  liable  to  third  per- 
sooB  ID  a  civil  suit  for  the  fraads,  deceit*. 

coDccalmeDts,  misrepreficDtatioDS,  torts,  neg- 
ligeoces.  and  other  malfeHsaoces  or  misfeasances 
ud  omi!«ion8  of  duty  of  hisaeent  in  tbecourse 
of  bis  employment,  although  tne  principal  did 
Dot  authorize,  or  justify,  or  participate  in,  or. 
iodeed.  Imoir  of  such  misconduct,  or  even  if  he 
forbade  them  or*d)9approved  of  them.  In 
■11  Bucb  cases,  tbe  rule  applies.  Respondeat  m- 
ptrior;  and  it  is  founded  upon  pubic  policy  and 
convenieDce;  for  in  no  other  way  could  there 
beany  rafely  to  third  persons  in  their  dealings, 
either  directly  with  the  principal,  or  indirect- 
ly with  him  through  the  instrumentaHty  of 
sgcDts.  Id  every  Bucb  case,  tbe  principal  holds 
out  his  agent  as  competent,  and  fit  to  be  truf)t«d ; 
and  thereby,  in  effect,  lie  warrants  his  fidelity 
and  good  conduct  in  all  matters  of  the  agency. 
And  in  note  2,  tbe  learned  author,  in  commenl- 
inff  upon  a  passage  ia  1  Blackstone's  Com., 
433,  adds,  "for  the  master  is  liable  for  the 
irroDg  and  negligence  of  his  servaot.  just  as 
much  whea  It  has  been  done  contrary  to  his 
orders,  and  against  his  Intent,  as  he  is,  when  he 
baa  cooperated  in,  or  known  thewronff." 
480*]  •"A  master  is  ordinarily  liable  to 
answer  in  a  civil  suit  for  the  tortious  or  wrong- 
ful actsof  his  servant,  if  those  acts  are  done  in 
tbe  course  of  bis  employment  in  bis  master's 
■errice;  the  maxims  applicable  to  such  cases, 
being,  Ratpondtai  niptnor,  and  Qui  faeit  per 
alium.  faeit  per  *«.  This  rule,  with  some  few 
exceptions,  is  of  universal  application,  whether 
the  act  of  the  servant  be  one  of  omission  or 
commtssioD,  whether  negligent,  fraudulent  or 
deceilful,  or  even  if  it  be  an  act  of  positive 
malfeasance  or  misconduct;  if  it  be  done  in 
the  course  of  his  employment  his  master  is 
Ksponrible  for  It,  eituiter,  to  third  peraoos. 
And  it  makes  no  difference  that  tbe  master  did 
not  authorize,  or  even  know  of  the  servant's  act 
or  neglect;  for  even  if  he  disapproved  of  or 
forbade  it.  he  is  equally  liable,  if  the  act  be 
done  in  the  course  of  theservant's  employment. 
(Smith  on  Master  and  Servant,  p.  162;  Law 
Lib..  Jan..  1853.  p.  180.) 

"  If  a  servant  ia  acting  in  the  execution  of 
hit  master's  orders,  and  by  his  negligence  causes 
iojuiy  to  a  third  party,  tbe  master  will  be 
responsible,  although  the  servant's  act  was  not 
Deceasaty  for  the  proper  performance  of  his 
duty  to  his  master,  or  was  even  contrary  to  his 
nuuter's  orders."  (Smith  on  Master  and  Serv- 
ant, p.  157;  Law  Lib.,  Jan.,  1853,  p.  184.) 

Tbe  following  authoritiea  establish  conclu- 
nvely  tbe  principles  above  stated.  {Steaih 
T.  Wihon,  0  Carr.  &  P.,  607,  88  E.  C.  L., 
349.) 

If  a  servant,  without  his  master's  knowledge, 
Uke  his  master's  carriage  out  of  the  couii 
house,  and  with  it  commit  an  injury,  the  mas- 
ter Is  not  liable;  because  he  has  not  in  such 
case  intrusted  the  servant  with  the  carriage. 
But  whenever  the  master  has  intrusted  Uie 
■errant  with  the  control  of  the  carriage,  it  is  no 
uswer  that  the  servant  acted  improperly  in 
tbe  management  of  it;  but  the  master,  in  such 
case,  will  be  liable,  because  he  has  put  it  in  the 
servant's  power  to  mismanage  the  carriage,  by 
iDlmsitng  hiiu  with  ii.  Therefore,  whereascrv- 
ut,  having  set  his  master  down  in  Stamford 
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Street,  was  directed  by  him  to  put  up  in  Castle 
Street,  LeiceBter  Square;  but  instead  of  sodoing, 
went  to  deliver  a  parrel  of  his  own,  in  the  Old 
Street  Koad.  and  in  returning  along  i(,  drove 
against  an  old  woman,  and  injured  her:  it  was 
held,  that  the  master  was  responsible  for  bis  serv- 
ant's act. 

Jfr.  JtMiee  Erskinc  states  Ibe  law  in  the 
clearest  manner:  "  Whenever  tbe  master  bas 
intrusted  the  servant  with  the  control  of  the 
carriage,  it  is  no  answer  that  the  servant  acted 
improperly  in  the  management  of  it.  If  it 
wt;re.  it  might  be  contended  that  if  a  master 
directs  his  servant  to  drive  slowly,  and  the 
servant  disobeys  his  orders  and  drives  fast,  and 
through  his  negligence  occasions  an  injiirv,  the 
master  will  not  be  liable.  *But  that  is  [*48 1 
not  the  law:  the  master,  in  such  a  case,  will  be 
liable,  and  the  ground  is,  that  he  ha.<i  put  it  in 
the  servant's  power  to  mismanage  the  carriage, 
by  intrusting  bim  with  it." 

The  case  of  Joel  v.  Morrison,  6  Carr.  &  P.. 
501,  25  E.  C.  L.,  511,  is  to  the  same  point— but 
the  servant  in  that  case  was  acting  against  his 
master's  implied  commands,  and  not  hts  ex- 
press. The  master  was  held  liable.  In  Brown 
V.  Oopletf.  7  Mann.  &  Granger,  566. 49  E.  C.  L.. 
566,  Sergeant  Talfourd,  arguendo,  puts  the 
case,  previously  put  by  way  of  illustration  by 
Mr.  Justiee  Entkine,  in  &eaUi  v.  WUton:  "As. 
if  a  coachman  were  driving  his  master,  and 
were  ordered  not  to  drive  so  fast,  but  he  never- 
theless continued  to  do  so,  the  master  would  be 
responrible  for  the  injury."  To  which  Mr. 
Juttiee  Gresstrell  assents,  saying:  "In  that 
case,  the  coacfaman  would  still  be  driving  for 
his  master,  though  driving  badly." 

It  is  not  pretended,  in  the  present  case,  that 
Jones  disobeyed  the  order  given  him,  to  attend 
to  any  private  business  of  bis  own,  he  was  still 
"driving"  (his  locomotive)  "for  his  master." 
"  though  driving  badly." 

Nor  did  the  damage  ensue  from  the  breach 
of  tbe  express  order  not  to  run  up  the  railroad 
until  the  Ariel  bad  passed.  Jones  ran  his  lo- 
comotive up  the  road  without  harming  anyone. 
It  was  on  liis  return  down  the  road  that  be  en- 
countered the  Ariel. 

And  in  Or^  v.  AUton,  4  Bam.  &  Aid. ,  590, 6 
£.  C.  L.,  528,  in  an  action  for  the  negligent 
driving  of  tbe  defendant's  coachman,  wnereby 
the  plaintiff's  carriage  was  upset,  it  appeared 
that  the  accident  arose  from  the  defendant's 
coachman  striking  the  plaintiff's  horses  with 
his  whip,  in  consequence  of  which  they  moved 
forward,  and  the  carriage  was  overturned.  At 
the  time  when  the  horses  were  struck,  the  two 
cwriages  were  entangled.  The  defendant  was 
held  liable  for  the  damage  caused  by  his  serv- 
ant's act,  although  wanton,  as  it  was  done  In 
pursuance  of  bis  employment.  And  per  curiam: 
"Tbe  distinction  is  this:  if  a  servant  driving  a 
carriage,  in  order  to  effect  some  purpose  of  his 
own,  wantonly  strikes  the  horses  of  another 
person,  and  produce  the  accident,  the  master 
will  not  be  liable.  But  if,  in  order  to  perform 
bis  master's  orders,  he  strikes,  but  injudicious- 
ly, and  in  order  to  extricate  himself  from  a  dif- 
ticulty,  that  will  be  negligent  and  careless  con- 
duct, for  which  the  master  will  be  liable,  being 
an  act  done  in  pursuance  of  the  serruil'B  em- 
ployment." 

The  third  pdnt  of  the  defendant  in  error, 
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and  sustained  by  Hia  Honor  who  tried  the 
cauf^e,  is  as  follows: 

III.  That  if  the  collision  by  which  the  plaint- 
482*]  iff  was  injured  *waB  occasioned  by  the 
locomoliTO  Lycoming,  then  driven  negligently, 
or  in  disobedience  of  orders,  upon  the  said 
road,  by  J.  P.  Jones,  one  of  the  Company's 
servants,  then  having  control  or  command  of 
the  said  locomotive,  that  the  defendants  are 
liable  for  the  injury  to  the  plaintiff,  caused  by 
such  collision. 

This  point  merely  applies  the  general  princi- 
ples of  the  first  point  to  the  facts  proved,  and  is 
virtually  comprehendedin  it  It  therefore  needs 
no  further  notice. 

The  second  point  of  the  defendant  in  error, 
sustained  by  His  Honor  who  tried  the  cause,  is 
aa  follows: 

II.  That  if  the  defendants,     their  servants, 

undertook  to  convey  the  plaintiff  along  the 
Reading  Railroad,  in  the  car  Ariel,  and  while 
so  conveying  him,  through  the  gross  negligence 
of  the  servants  of  the  Company.then  and  there 
employed  upon  the  said  railroad,  the  collision 
occurred  by  which  the  plaintiff  was  injured, 
that  the  defendants  are  liable  for  the  injury 
done  to  the  plaintiff  such  collision ;  although 
no  compensation  was  to  be  paid  to  the  Com- 
pany for  such  conveyance  of  the  plaintiff. 

Tiie  principle  of  this  point  is  identical  with 
that  of  tbesecond  point  presented  bv  the  plaint- 
iffs in  error  themselves,  and  whicn  was  duly 
affirmed  by  His  Honor  in  his  charge,  and  the 
principle  u  in  entire  harmony  with  the  third 
point  of  the  plidntUIs  In  error,  whteh  was  also 
duly  afiirmea  by  His  Honor. 

As  both  parties,  therefore,  seem  to  have 
agreed  In  their  views  on  these  points  as  pre- 
sented B6  above  to  His  Honor  for  adoption,  and 
which  were  duly  adopted  by  him.  it  can  bardtv 
be  necessary  to  refer  to  the  authorities  on  which 
the  doctrine  is  based. 

The  leading  case  in  point  is  that  of  Coggt  v. 
Barnard,  Lora  Raymond,  909,  the  celebrated 
case  under  the  law  of  bailments.  The  prin- 
ciple of  that  case  is  that,  "If  a  man  under- 
takes to  carry  goods  safety  and  securely,  be  is 
responsible  for  any  damage  they  may  sustain  in 
the  carriage  through  his  neglect,  though  he  was 
not  a  common  caxna,  and  was  to  have  nothing 
forthecarriue." 

This  case  has  been  commented  upon  with 

Ereat  ability,  and  at  much  length  in  1  Smith's 
eading  Cases,  p.  82,  and  the  American  au- 
thorities upon  the  point  are  collected  hy  Hessn. 
Hare  and  Wallace,  p.  227. 

Mr.  Smith  states  the  general  principle  in 
these  words,  viz.:  '*The  confidence  induced 
by  undertaking  any  service  for  another,  is  a 
sufficient  legal  consideration  to  create  a  duty  in 
the  performance  of  it." 

Among  the  numerous  American  cases  affirm- 
ing this  principle,  is  Thorne  v.  Deas.  4  Johns.. 
483*]  84,  in  which  Chief  Justice  Kent  *sayB: 
"  If  a  party  who  makes  this  engagement "  (the 
gratuitous  performance  of  bualiuss  for  anoUier) 
"enters  upon  the  execution  of  the  business, 
and  does  it  amiss,  through  the  want  of  due 
care,  by  which  damage  ensues  to  the  other  party, 
an  action  will  lie  for  this  misfeasance." 

A  principle  to  which  the  defendant  in  error's 
second  point  also  refers,  is  the  liability  of  an 
unp^  agent  for  grass  negligmce  only. 
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In  the  later  cases,  the  English  court*  have 
found  considerable  difficulty  In  distinguiahhig 
with  precision  between  ne^igence  and  grosB 
negligence.  In  Wiltton  v.  Brett,  II  Hees.  & 
Wels.,  118,  Baron  Rolfe  observes,  "that  he 
could  see  no  difference  between  negligence  and 
gross  negligence;  that  it  was  the  same  thing, 
with  the  addition  of  a  vituperative  epithet." 

And  see  Hare  and  Wallace's  American  note, 
p.  242,  with  the  Americani  cases  there  cited, 
and  which  are  collected  and  commented  on  at 
much  length,  and  the  true  principle  slated.  Ibai 
any  oegliigent  conduct,  which  causes  Injury  or 
loss,  is  actionable. 

The  defendant  in  error  might  perhaps  have 
been  entitled  to  ask  the  benefit  of  aruleles 
rigid  in  its  bearing  upon  himself;  but  as  the 
conduct  of  the  Railroad  Company  in  dis- 
charging Jones,  the  condufstor,  showed  their 
own  estimate  of  the  grossness  of  the  negligence 
in  question,  the  defendant  in  error  was  content 
to  ask  the  ruling  of  the  point  in  its  milder  form, 
and  the  finding  of  the  jury  established  the 
grossness  of  the  neglience.  The  question  of 
what  is  gross  nec^igence  being  for  the  jury,  see 
Storer  v.  Qawn,  9  Shepley,  174;  Whitneg  v. 
Lee,  8  Metcalf,  91;  Angell  on  Carriers,  p.  12. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  Derby,  the  plaint- 
iff below,  to  recover  damages  for  an  injury 
suffered  on  the  railroad  of  the  plaintiffs  in 
error.  The  peculiar  facts  of  theoaae,  involving 
the  questions  of  law  presented  for  our  consider- 
ation, are  these: 

The  plaintiff  below  was  himself  the  President 
of  another  Railroad  Company,  and  a  stock- 
holder in  this.  He  was  nn  the  rood  of  defend- 
ants by  inviiatiou  of  the  Prerident  of  the  Ccnn- 
pany,  not  in  the  usual  passenger  cars,  but  in  a 
small  locomotire  car  used  for  the  convenience 
of  the  officers '  of  the  Company,  and  pidd  no 
fare  for  his  tranqiortatlon.  The  iojuiy  to  his 
person  was  caused  by  coming  into  collisioD 
with  a  locomotive  and  tender,  in  the  chatve  of 
an  agent  or  servant  of  the  Company,  which 
was  on  the  same  track,  and  moving  in  an  oppo- 
site direction.  Another  agent  of  the  Company, 
in  die  exercise  of  proper  care  and  caution,  had 
given  orders  to  keep  this  track  dear.  The 
*driver  of  the  colliding  enj^oe  acted  ln[*484 
disobedience  and  disregard  of  these  orders,  and 
thus  caused  the  collision. 

The  instructions  given  by  the  court  below, 
at  the  instance  of  plaintiff,  as  well  as  those 
requested  by  the  defendant,  aqd  refused  by  the 
court,  taken  together,  involve  but  two  diwnct 
points,  which  fiave  been  the  subject  of  excep- 
tion here,  and  are  in  substance  as  follows: 

1.  The  court  instructed  the  Jury,  that  if  the 
plaintiff  was  lawfully  on  the  road  at  the  time 
of  the  collision,  and  the  collision  and  conee- 
quent  injury  to  him  were  caused  by  the  groai 
neglience  of  one  of  the  servants  of  the  defend- 
ants, then  and  there  employed  on  the  rood,  be 
is  mtitled  to  recover,  notwithstaDdino;  the  dr^ 
cumstances  given  in  evidence,  and  relied  upoa 
by  defendant's  counsel  as  forming  a  defatse  to 
the  action,  to  wit:  that  the  plaintiff  was  s 
stockholder  in  the  Company.riding by  invitation 
of  the  President— paying  no  fare,  and  not  in 
the  usual  passenger  oats,  Ac. 
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8.  That  the  fact  that  the  engineer  having  the 
control  of  the  colliding  locomotive,  was  for- 
Mddra  to  run  on  that  track  at  the  Ume,  and 
bid  acted  in  disobedience  to  such  orders,  was 
not  a  defease  to  the  action. 

IbL  In  support  of  ihe  objections  to  the  first 
instmctioD,  it  is  alleged,  "that  no  cauue  of 
action  can  arise  to  any  person  by  reason  of  the 
oocurrenceof  an  unintentional  injurv,  while  he 
is  receiving  or  part&king  of  any  or  those  acts 
of  kiadness  which  spring  from  mere  social  re- 
Iitloiu;  and  that  as  tlicre  waz  no  contract  he- 
tween  the  parties,  express  or  impiiod,  the  law 
would  raise  no  duty  as  between  them,  for  the 
select  of  which  an  action  can  be  sustained." 

In  support  of  these  positions,  the  cases  be- 
tween innkeeper  and  gueat  have  been  cited, 
such  as  1  Rolle's  Abr.,  8,  where  it  Is  said,  "If 
a  host  invite  one  to  supper,  and  the  night  being 
far  spent,  he  invites  him  to  stay  all  nlirht,  and 
the  guest  be  robbed,  yet  the  host  shall  not  tw 
cha^cable,  because  the  guest  was  not  a  travel 
er:"  and  Cat/U's  case.  4  Rep..  52,  to  the  same 
effect,  showing  that  the  peculiar  liability  of  an 
innkeeper  anses  from  the  consideration  paid  for 
his  entert^nment  of  travelers,  and  does  not 
exist  bi  the  case  of  gratuitous  lodglngof  friends 
or  guests.  The  case  of  Atrtasuv.  The  Boston 
attfd  WoreetUr  RaUnMd  Compan,y.  4  Hietcalf ,  47, 
has  also  been  cited,  showing  that  the  master  is 
not  liable  for  any  injury  received  by  one  of  his 
servants,  in  consequence  of  the  carelessness  of 
another,  while  both  are  engaged  in  the  same 
■enrioo- 

But  we  are  of  opinion,  that  these  cases 
have  no  application  to  the  present.  The 
liaUlity  of  the  defendants  below,  for  the 
Deirligent  and  injurious  act  of  their  servant,  is 
485*]  not  necessarily  founded  on  any  con- 
tractor privity  between  the  parties,  nor  affected 
by  any  relation,  social  orotberwise,  which  they 
Iwre  to  each  other.  It  is  true,  a  traveler,  by 
stage  coach,  or  other  public  conveyance,  who 
is  injured  by  the  Degligence  of  the  driver,  has 
aa  action  against  the  owner,  founded  on  his 
contract  to  carry  him  safely.  But  the  maxim 
of  "rapondMt  tuperior,'  which,  by  legal 
imputation,  makes  the  master  liable  for  the 
acts  of  his  servant,  is  wholly  irrespective  of 
any  contract,  express  or  implied,  or  any  other 
reution  between  the  injured  party  and  the 
DwMer.  If  one  be  lawnilly  on  the  streM  or 
highway,  and  another's  servant  carelessly  drives 
a  stage  or  carriage  against  him,  and  injures 
his  property  or  person,  it  is  no  answer  to  an 
action  against  the  master  for  such  injury,  either, 
that  the  plaintiff  was  riding  for  pleasure,  or 
that  he  was  a  stockholder  in  tbe  road,  or  that 
he  had  not  pud  hia  toll,  or  that  he  was  the 

Saest  of  tbe  defendant,  or  riding  in  a  carriage 
arrowed  from  him.  or  that  tbe  defendant  was 
the  friend,  benefactor  or  brother  of  the  plaint- 
iff. These  arguments,  arising  from  the  ao^iil 
ur  domestic  relations  of  life  may,  in  some  cas^, 
raccessfully  appeal  to  the  feelings  of  the  plaint- 
iff, but  will  usually  have  little  effect  where 
Um  defendant  is  a  corporation,  which  Is  Itself 
iccapable  of  such  reUtfons  or  the  reciprocation 
of  such  feelings. 

In  this  view  of  the  owe,  if  the  plaintitf  was 
lawfally  on  the  road  at  the  time  of  the  collis- 
ion, the  court  were  right  In  instructing  the  jury 
that  none  of  thb  antecedent  cbctinutuwea,  or 
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accid^ts  of  hia  rituatlon,  could  affect  his  right 
to  recover. 

It  is  a  fact  peculiar  to  Ibis  case,  that  the  de- 
fendants, who  are  liable  for  the  act  of  their 
servant  coming  down  the  road,  are  also  the 
carriers  who  were  conveying  the  plaintiff  up 
the  road,  and  that  their  servants  immediately 
engaged  in  transporiing  tbe  plaintiff  were  not 
guilty  of  any  negligence,  or  in  fault  for  tbe 
collision.  But  we  would  not  have  it  inferred, 
from  what  has  been  s^d,  that  the  circumstancea 
alleged  in  the  first  point  would  affect  the  case, 
if  the  neglieeoce  which  caused  the  injury  had 
been  committed  by  the  agents  of  the  Company 
who  were  In  the  immediate  care  of  the  engine 
and  car  in  which  tbe  plaintiff  rode,  and  be  .was 
compelled  to  rely  on  these  counia  of  bis  dec- 
laration, founded  on  the  duty  of  the  defendant 
to  carry  him  safely.  This  duty  does  not  result 
alone  from  tbe  consideration  paid  for  the  serv- 
ice. It  is  imposed  by  the  law,  even  where  the 
service  is  gratuitous.  "The  confidence  in- 
duced by  undertaking  any  service  for  another, 
is  a  sufficient  legal  consideration  to  create  a 
duty  in  the  performance  of  it.  (See  Oogg»  v. 
Bernard,  and  cases  cited  in  1  Smith's  Leading 
Cases,  95.)  It  is  true,  a  distincUon  has  been 
taken.  In  some  cases,  between  -  simple  negli- 
gence, and  great  or  gross  negligence;  and  it  is 
said,  that  one  who  *acts  gratutiously  [*'48B 
is  liable  only  for  the  latter.  But  this  case  does 
not  call  upon  us  to  deflne  the  difference  (if  it  be 
capable  of  definition),  as  tbe  verdict  has  found 
tbuB  to  be  a  case  of  gross  negligence. 

When  carriers  undertake  to  convey  persona 
by  the  powerful  but  dangerous  agency  of 
steam,  public  policy  and  safety  require  that 
they  l>e  held  to  tbe  greatest  possible  care  and 
diligence.  And  whether  the  consideration  for 
such  transportation  be  pecuniary  or  otherwise, 
the  personal  safety  of  tbe  passengers  should 
nut  be  left  to  the  sport  of  chance  or  the  negli- 
gence of  careless  ageata.  Any  negligence,  in 
such  cases,  may  well  deserve  the  epithet  of 

"grOBB." 

In  this  view  of  the  case,  also,  we  think  there 
was  no  error  in  the  first  instruction. 

2.  Tbe  second  instruction  involves  the  ques- 
tion of  the  liabiiily  of  the  master  where  tbe 
servant  is  in  the  course  of  his  employment: 
but,  in  tbe  matter  complained  of,  has  acted 
contrary  to  the  express  command  of  bis  master. 

The  rule  of  "retpemdsat  mtperior,"  or  that 
the  master  shall  be  civilly  liable  for  the  tortious 
acts  of  his  servant,  is  of'^  universal  application, 
whether  tbe  eel  be  one  of  omission  or  commis- 
sion, whether  negligent,  fraudulent,  or  deceit- 
ful. If  it  be  done  in  the  course  of  bis  employ- 
ment, the  master  is  liable;  and  it  makes  no 
difference  that  the  master  did  not  authorize,  or 
even  know  of  the  servant's  act  or  n^lect,  or 
even  if  he  disapproved  or  forbade  it,  he  is 
equally  liable,  if  tbe  act  be  done  in  tbe  course 
of  bis  servant's  employment.  (See  Btory  on 
Agency,  sec.  453;  (Smith  on  Master  and  Serv-  ■ 
ant.  ISd.) 

There  may  be  found,  in  some  of  the  numerous 
cases  reported  OD  this  subject,  dicta  which,  when 
severed  from  tbe  context,  might  seem  to  coun- 
tenance the  doctrine  that  the  master  is  not  li- 
able if  the  act  of  his  servant  was  in  disobedi- 
eoce  of  his  orders.  But  a  more  careful  exam- 
ination wUl  show  that  they  depended  on  the 
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qaestion,  whether  the  serrant,  at  the  time  he 
did  the  art  compialned  of,  was  acting  in  the 
course  of  his  employment,  or  in  other  words, 
whether  he  was  or  was  not  at  the  time  in  the 
relation  of  aervaot  to  the  defendant. 

The  case  of  Sleath  y.  WHmtn,  9  Carr.  &  P.. 
607,  states  the  htw  in  such  cues  distinctly  and 
correctly. 

In  that  cue  a  senrant,  having  hia  mHster'B 
carria^  and  horses  in  his  posaearion  and  con- 
trol, was  directed  to  take  them  to  a  certain 
place;  but  instead  of  doing  so  he  went  In  an- 
other direction  to  deliver  a  parcel  of  his  own, 
and,  returning,  drove  agaiost  an  old  woman 
and  injured  her.  Here  the  roaster  was  held  li- 
able for  the  act  of  the  servant,  though  at  the 
time  he  committed  the  offense,  he  was  actiug 
487*]  in  disregard  of  his  master's  'orders; 
because  Uie  master  bad  intrusted  the  carriage 
to  his  control  and  care,  and  in  driving  it  he  was 
acting  in  the  course  of  his  employment.  Mr. 
Justice  Erskine  remarks,  in  this  case:  "  It  is 
quite  clear  that  if  a  servant,  without  his  mas- 
ter's knowledge,  takes  his  roaster's  carriage  out 
of  the  coach  house,  and  with  it  commits  an  In- 
jury, the  master  Is  not  answerable,  and  on  this 
ground ,  that  the  master  baa  not  intrusted  the  serv- 
ant with  the  carriage;  but  whenever  the  master 
has  intrusted  the  servant  with  the  control  of  the 
carriage,  it  is  no  answer,  that  the  servant  acted 
improperly  in  the  management  of  it.  If  it  were,  it 
might  be  contended  that  if  a  master  directs  his 
servant  to  drive  slowly,  and  the  servant  discbeys 
bis  orders,  and  drives  fast,  and  through  his 
negligence  occasions  an  injury,  the  master  will 
not  be  liable.  But  ttiat  is  not  the  law;  the  mas- 
ter, in  such  a  case,  will  be  liable,  and  the  ground 
Is.  that  he  has  put  It  in  the  servant's  power  to 
mtsmaoage  the  carriage,  by  Intrusting  him 
with  it." 

Although,  among  the  numerous  cases  on  this 
subject,  some  may  be  found  (such  as  the  case 
of  Lamb  V.  Polk,  9  C.  &  P.,  829)  in  which  the 
court  have  made  such  distinctions  which  are 
rather  subtile  and  astute,  as  to  when  the  serv- 
ant may  be  sud  to  be  acting  in  the  employ  of 
his  master;  yetwednd  no  case  which  asserts 
the  doctrine  that  a  master  is  not  liable  for  the 
acts  of  a  servant  in  his  employment,  when  the 
particular  act  causing  the  injury  was  done  in 
disregard  of  the  general  orders  or  special  com- 
mand of  the  master.  8uch  a  qualihcatioo  of 
the  maxim  of  respondeat  superior,  would,  in  a 
measure,  nullify  it.  A  large  proportion  of 
the  accidents  on  railroads  are  caused  by  the 
negligence  of  the  servants  or  agents  of  the 
company.  Nothing  but  the  nuist  stringent  en- 
forcement of  discipline,  and  the  most  exact 
and  perfect  obedience  to  every  rule  and  order 
emanating  from  a  superior,  can  insure  safety 
to  life  and  property.  The  intrusting  such  a 
powerful  and  dangerous  engine  as  a  locomo- 
tive, to  one  who  will  not  submit  to  control,  and 
render  implicit  obedience  to  orders,  is  Itself  an 
act  of  negligence,  the  "  eattea  eauaaru  "  of  the 
mischief;  while  the  proximate  cause,  or  the 
ipsa  negl^fentia  which  produces  it,  may  truly 
be  said,  in  most  cases,  to  be  the  disobedience 
of  orders  by  the  servant  so  intrusted.  If  such 
disobedience  could  be  set  up  by  a  railroad  com- 
pany as  a  defense,  when  charged  with  negU 
gence,  the  remedy  of  the  injured  party  in  most 
cases  would  be  UluriTe,  discipline  woukl  be 
ft  10 


relaxed,  and  the  danger  to  the  life  and  limb  of 

the  traveler  greatly  enclianced.  Any  relaxa- 
tion of  the  stringent  policy  and  principles  of 
the  law  affecting  such  cases,  would  be  higUly 
detrimental  to  the  public  safety. 

The  judgment  of  the  Oireuit  Court  it  tXenfon 
affirmed. 

*Mr.  Ju$tiee  Daniel  dissents  from  [*488 
the  dedsion  of  this  court  in  this  cause,  upon 
the  ground  that  the  said  Railroad  Company  b^ 
ing  a  corporation,  created  by  the  State  of  Penn- 
syTvanla.  is  not  capable  of  pleading  or  being 
impleaded,  under  the  2d  section  of  Uie  dd  arti- 
cle of  the  Constitution,  in  any  of  the  courts  of 
the  United  Slates;  and  that  therefore  the  Cir- 
cuit Court  could  not  take  cognizance  of  the  con- 
trovernr  between  tiiat  corporation  and  the 
plaintiff  in  that  court. 

OBDBII. 

This  cause  came  on  to  be  Jieard  on  the  trao- 
script  of  the  record  from  the  Circuit  Court  of 
the  Unitod  States  for  the  £a.stem  District  of 
Pennsylrania,  and  wu  argued  by  counsel;  tm 
consideration  whereof,  it  la  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be.  aod  i 
the  same  is  hereby  affirmed,  with  costs  and  in-  | 
tereet  until  the  same  is  paid,  at  the  same  rate 
per  annum  tiiat  similar  Judgments  bear  In  du  I 
courts  of  the  State  of  Pennsylvania. 

CItod-IS  How.,  4T4 ;  U  How.,  4M:  SI  How.,  nt : 
IT  Wall .,  374,383:  8  Otto,  sa.),  SSS;  10  Otto,  9(R:  11 
Otto, 488;  13  Otto,  4fiC;  2  Ben.,  8BS:  4  Ben.,  3S&;  » 
Ben..  SU;  Chase.  Deo.,  153;  »  Sawyn  498,  445;  S 
Cliff..  4S4,4n. 


HENRY   WEBSTER.  Plaintiff  in  Error. 
e. 

PETER  COOPER 

Devise  to  truateet  and  their  heir*,  contingent  re- 
mainders oeer,  eone^tud—detiae  for  life- 
rule  in  SheUff't  ease — etranger  cannot  take  ad- 
vantage of  condition  mbteguent,  broken- 
Maine  Law  cannot  bar  a  legal  t&ie  valid  at 
time  of  its  passage. 

A  will,  executed  fn  1T77,  wbioh  devised  certain 
lands  In  Maine  to  trustees  and  their  bclratntheuae 
of  Uichurd  (the  son  of  tbe  testator*  for  lite,  re- 
nutlDder,  for  his  life  In  case  of  forfeiture,  to  the 
trustees  to  preserve  continirent  reinaloder* ;  re- 
mainder to  the  sons  of  Richard,  If  any,  as  tenants 
ill  common  tn  tall,  with  cn>w>  rouialnderB ;  re- 
mainder to  filchard's  dauifbtcr  Btlzalietb.  for  life: 
remainder  to  truBteea  to  pnitcrve  coniiairent  rc- 
matiidersdurlnirberlire:  remiUiider  totbc8un«of 
Elizalwtb  In  tall— did  not  vest  tbe  legal  eawie  la 


aOTB.-Condtttniu  precedeitt  ami  subsequent  in 
»  and  deeds.  Boo  note  to  Taylor  v.  fitason,  9 

Advene  pnMeesion,  what  is  necesMry  to  cnnttitvte: 
requisites  of.  Bee  note  to  Hi  card  v.  Williams,  t 
Wlieat..  5ft. 

JwitdicHon  of  U.  S.  Supreme  Omrl.  It  is  fi^ 
SUUeeourls  to  ennstrut  their  own  slat%Ues.  SvprtsU 
Onirt  wHl  nut  review  their  decisious  except  tclM 
gpectaUji  aiUhorfzed  bv  statute.  See  note  to  Com- 
merclxlB'k  v.  Bucklngbain, 5  Elow„81t. 

Stitte  arid  decisi^iits  giivern  17.  S.  onirts  m  t» 
rvle  of  properly  and  as  to  ttlle  and  transfer  uf  real 
Mtate  byuraitt  or  dtotse.  See  note  to  Clark  y.  Gn- 
bam,  0  wheat., 57T  ;  aoteto  Etmendorf  v.  iSiylor,  W 
Wheat..  Ki,  and  note  to  Jaukson  v.  Chew.  IS 
Wheats  ua. 
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fee  Bltnple  Id  the  trustee*.  The  life  estate  of  Rlob- 
grU,  and  tbe  oontlngeat  remalndfira  limited  there- 
on, were  lesal  estates. 

No  duties  were  Imposed  on  the  trustees  which 
could  prevent  the  legal  estate  In  tbeM  lands  from 
verting  In  tbe  ctatuis  qiu  toe  ;  and  altbougb  such 
duties  mixht  bave  been  required  of  tbem  relatluir 
to  other  lands  In  the  devlee,  yet  this  drou instance 
would  not  oontrol  the  oonatructlon  of  tbe  devise 
IS  to  theee  lands. 

The  devise  10  Elizabeth  for  life,  remainder  to  ber 
tons  as  tenants  In  common,  share  and  share  alike, 
sod  to  tbe  belrsof  their  t>odles,  did  not  fflve  an  es> 
tate  tall  to  Bllzabetb,  under  tbe  rule  lb  Sbell.v'a 
esse.  But  upon  bt'r  death,  her  son  (the  party  to  the 
suit)  took  as  a  purcbaaer,  an  estate  tall  in  one  moi- 
ety of  the  land,  as  a  tenant  In  common  with  his 
bnittier. 

One  of  the  conditions  ol-tbe  dovlso  was,  that  this 
party,  as  soon  as  he  should  come  into  posseseion  of 
tbe  lands,  should  take  tbe  name  of  the  testator. 
But  as  he  had  not  yet  come  into  possession,  and  It 
WM  a  condition  subeegueot,  of  wnicb  only  tbeper- 
tontowliom  the  lancfe  were  devised  over,  could 
take  sdvantaffc,  a  non-complta»oe  with  It  was  no 
defense.  In  an  action  brought  to  recover  possession 
of  the  land. 

Tbe  BOD,  takinjT  an  cetate  tail  at  the  death  of 
Elisabeth,  In  lUA,  oould  maintain  a  writ  of  entry, 
ind  until  that  time  bad  no  right  of  possession. 
CoQseguentiy,  the  adverse  possession  of  tbe  occu- 
pant tinly  began  tneo. 

In  1848  the  Legislature  of  Maine  passed  an  Act 
declaring  that  no  real  or  mixed  action  should  be 
commenced  or  maintained  aimlnst  any  person  Id 
4S9*1  possession  of  lands,  *wbere  such  person  bad 
been  in  actual  possession  for  more  than  forty  years, 
olalmliurto  bold  tba  same  in  bis  own  right,  and 
which  possesslun  should  have  been  adverse,  open, 
peaceable,  notorious  and  exclusive.  This  Act  was 
passed  two  years  after  tbe  suit  was  commenced. 

Tbe  effect  of  (bis  Act  was  to  make  the  seisin  of 
the  occupant  during  the  lifetime  of  Elizabeth,  ad- 
verse against  bur  son,  when  be  had  no  right  of  poe- 
scssion. 

This  Act,  which  thus  purported  to  take  away 
:  imiperty  from  one  man  and  vest  It  In  another,  was 
I        contrary  to  tbe  r^nstitution  of  tboStateof  Maine, 

as  expoundf>d  by  tbe  highest  courts  of  law  in  that 
I        State.  And  as  tbis  court  looks  to  the  decisions 

of  the  oourts  of  a  state  to  explain  its  statutes, 
i  there  Is  no  reason  why  It  should  not  also  look  to 
'        tbem  to  expound  its  constitution. 

THIS  case  was  brougbt  up  by  writ  of  error 
from  tbe  Circuit  Court  of  the  United  States 
tor  tbe  District  of  Maine. 

The  facts  are  set  forth  in  tbe  opinion  of  the 
court. 

DpoQ  tbe  trial  in  tbe  Circuit  Court,  the  de- 
mudant'sC  Webster's)  counsel,  prayed  the  court 
to  inslruct  tbe  jury  as  follows : 

1.  That  the  Act  of  tbe  Legislature  of  Maine, 
of  the  year  1846.  ch.  87.  is  not  applicable  to 
any  ease  in  wbicb  the  title  of  tha  aemandant 
bid  accrued  before  the  passage  of  said  Act. 

9.  That  Bald  Act  is  not  applicable  to  the  pres 
vnt  iciion.  the  same  having  tieen  commenced 
before  the  paf«age  of  said  Act. 

3.  That  said  Act  is  void,  because  it  is  in  vio- 
laUon  of  the  Conslilution  of  the  State  of  Maine 
(lit.  1,  sec  31),  and  because  it  is  retroapectiTe 
in  its  operation  upon  vested  ri^ts  of  ue  de- 
mandant. 

4.  That  said  Act  Is  void,  because  It  Is  in  vio- 
lation of  tbe  Coiutitution  of  tbe  United  States, 
as  being  a  law  impiUring  tbe  obligation  of  con- 
tracts. 

6.  That  by  the  true  and  legal  construction  of 
tile  will  of  Plorentlus  Vassall.  said  Elizabeth 
Vaasall  Uxk  only  an  estate  for  life  in  the  de- 
manded premises, 

8.  That  by  the  true  and  legal  construction  of 
the  will  of  Florenlius  VaasdI.  tlie  demandant 
look  a  remainder  in  tall  male,  as  tenant  in  com- 
mon with  said  Henry  Edward  Fox,  In  the  de- 
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manded  premises  expectant  on  the  life  estate  of 
said  Elizabeth  Vausal). 

7.  That  the  demandant  is  not  barred  from 
recovering  one  uDdlvided  half  of  the  demand- 
ed premises  by  the  Statutes  of  Limitation  of 
the  States  of  Maine  or  Massachusetts,  or  any 
of  them. 

8.  That  if  the  demandant  shows  a  right  to 
recover  one  undivided  half  of  the  demanded 
premises,  be  may  recover  the  Same  under  tbe 
writ  in  this  case,  although  he  therein  demanda 
the  whole  of  said  demanded  premises. 

9.  That  it  is  not  necessary,  for  tbe  purpoae 
of  enabling  the  demandant  to  recover  in  this 
actioir,  that  be  should  bave  talceu  tbe  name  of 
Vaaeall. 

F.  Dexter  and  E.  H.  Davkis, 

Counsel  for  Henry  Webster. 

*But  tbe  honorable  Judges,  who  pre-  [*490 
sided  at  the  said  trial,  declined  to  gi  ve  to  tbe  jury 
any  of  the  said  instructions  eo  prayed  for  by 
the  demandant's  counsel:  but,  on  the  contrary 
thereof,  did  instruct  the  jury,  that  by  tbe  tnte 
and  lawful  construction  of  tbe  said  will  of 
Ploreotius  Vassatl,  no  legal  estate  In  tbe  de- 
manded premises,  or  any  part  thereof,  was  ever 
vested  in  the  demandant,  but  that,  if  the  legal 
Gfitate  in  the  demanded  premises  was,  and  oy 
force  and  effect  of  the  said  wilt,  vestwl  in  any 
person  or  persons,  it  was  thereby  vealed  ana 
continued  to  be  in  the  trustees  named  in  said 
will,  viz. :  Lord  Viscount  Falmouth,  Lord  Vis- 
count Barrington,  and  Charles  Spooner,  Esq., 
the  survivors  and  survivor  of  them,  and  the 
heirs  of  such  survivor;  and  thtU,  tlierefore,  the 
demandant  could  not  midntain  the  present  ac- 
tion to  recover  tlie  same,  and  that  it  was  there- 
fore unnecessary  to  instruct  the  Jury  upon  the 
other  points  mentioned  in  the  demandant's 
prayer  for  instructions;  whereas  the  said  coun- 
sel for  the  demandant  respectfully  insist  that 
the  said  Judges  ought  not  so  to  have  instruct- 
ed the  jury,  but  ought  to  have  instructed  them 
upon  the  inatters  and  in  the  manner  prayed 
for  by  the  stud  counsel  as  aforesaid :  and  they 
did  therefore  except  in  law  to  the  said  Instruc- 
tion and  said  refusal  of  the  said  Judges;  and  in- 
asmuch as  the  several  matters  afor^aid  do  not 
appear  by  the  record  of  said  verdict,  the  said 
counsel  have  made  and  tendered  to  tbe  said 
Judges  this,  their  bill  of  exceptions,  and  pray 
that  the  same  may  be  allowed. 

All  which  twing  considered,  and  found  con- 
formable to  the  truth  of  the  case,  the  presiding 
Judge  has  allowed  this  bill  of  exceptions,  and 
hath  thereto  put  his  seal,  Uiis  28th  day  of  April, 
in  the  year  one  thousand  eight  hundred  and 
fifty-one. 

[bbal.]        Levi  Woodbubt, 

Asa.  Jus.  Sup.  Court. 

The  case  was  argued  in  this  court  by  Mr. 
Daveia,  with  whom  was  Afr.  Dexter,  for 
the  plaintiff  in  error,  and  by  Mr.  Allen  for 
the  defendani  in  error. 

Tbe  counael  for  tbe  plaintiff  in  error  made 
the  following  points: 

1.  A  devise  to  A,  and  his  heirs,  to  the  use  of, 
or  in  trust  for  B,  vests  tha  legal  estate  immedi- 
ately in  B.  (3  Jarm.  on  Wills,  196,  198,  199; 
Hill  on  Trustees,  part  3.  ch.  1.  p.  3:29;  1  Oreenl. 
Cruise,  846,  U7.  note;  Webntir  v.  OUman,  1 
Story,  499,  615.) 

3.  Where  duties  are  Imposed  on  the  trustees 
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which  m^ke  it  necessary  that  they  should  take 
the  legal  estate,  the  extent  and  duration  of  that 
estate  are  limited  to  exactly  that  quantity  of 
interest  which  the  purposes  of  the  trust  re- 
401*]quire.  (8  Jarm..  218;  *Hllt  on  Trust- 
ees, part  2,  ch.  3;  I  Oreenl.  Cruise,  848,  note  ; 
Ihev.  Ironmonger,  3  East,  588;  Itubimon  v. 
Orey,  9  East,  1 ;  CurUi  v.  Priee,  13  Ves.,  89; 
Doe  T.  Hidu,  7  T.  R,  488;  Doev.  Barthdrp.S 
Taunt.,  8S2, 88»:  Aw  t.  Simpaon,  0  East,  IdS; 
1  Hill.  Real  Prop.,  ch.  33,  sec.  31,  and  sees.  27 
to  8U 

8.  There  are  no  duties  imposed  on  the  trust- 
ees by  Ihe  will  in  tliis  case,  in  relation  to  the 
demanded  premises,  nor  is  there  any  other  ex- 
pression of  the  intention  of  the  testator  to  fpye 
them  the  legal  estate. 

4.  The  only  duties  imposed  are,  by  the  terms 
of  the  will,  expressly  confined  to  other  lands, 
viz. :  to  the  Fnendship  and  Greenwich  planta- 
tions. And  the  purposes  of  those  duties  have 
been  fully  perfonoed  and  discharged.  Whether 
the  trustees  took  a  legal  estate  in  those  planta- 
tions at  any  time,  may  depend  on  the  local  law 
in  Jamaica.  Under  our  laws  they  would  take 
but  a  chattel  Interest,  as  they  were  only  to  ap- 
ply the  rents  and  profits.  (HUl  on  Trustees, 
34o,  341,  and  cases  cited  to  the  second  point.) 

5.  The  successive  remainders  limited  to  the 
use  of  the  same  trustees,  to  preserve  contingent 
remainders  in  case  of  forfeiture,  show  that  it 
was  not  the  intention  of  the  testator  that  the 
1^1  estate  should  vest  in  them  orieinally. 
{<Sir(M  V.  Price,  13  Ves..  100;  Ihe  v.  Hiekt,  7 
T.  R..  488,  437;  Feame,  Cont  Rem.,  177, 178; 
Hill  on  Trustees,  240.  341.) 

6.  The  Act  of  Maine,  1848,  ch.  87,  is  void  as 
impairing  the  obligation  of  contracts.  (Ftete/i- 
er  V.  Peek,  6  Cranch,  87,  187;  8  Story  on 
Const.,  sec.  1885.) 

7.  It  la  void,  as  it  takes  away  vested  rights. 
(WHkituonv,  Ldand,  S  Pet.  8.  C,  657,  658, 
Story,  J.;  Society,  die.,  v.  Wheeler,  3  Gall.,  105, 
141;  iTam  v.  Medatca,  1  Bay,  93;  Bovman  v. 
Middieton.  1  Bay,  253;  Da»h  v.  Van  EUek,  7 
Johns  ,  503,  Kent.  Ch.  J.;  CaU  v.  Bagger,  8 
Mass.,  428;  1  Kent.  456.) 

Taking  away  all  remedy,  is  taking  away  the 
right.  (Bronaonv.  Kiiate.  1  How.,  817.  818; 
Brueev.  SeAuj/ter,  4Gilman,  231.277;3t(»Ton 
Const.,  sec.  1879;  Sturgea  v.  OrowniiuMe£i,  4 
Wheat.,  207;  OUmerv,  Shooter,  3  Mod..  810.) 

8.  It  is  void  as  against  the  Constitution  of 
Maine.  (Proprietort.  dbe.,  v.  Laboree.  3  Greenl., 
275,  394;  Oriental  Bank  v.  Freeze,  18  Me.,  100, 
113;  Austin  V.  Staiene.  11  Shepley,  530;  Con- 
sUluUon  of  Maine,  art.  1,  sees.  1, 19,  21.) 

9.  The  will  in  this  case  gave  a  life  estate 
only  in  the  demanded  premises  to  Elizabeth 
VaMall,  with  remainder  to  her  sons  as  tenants 
in  common.  (Willie  v.  Hieeox,  4  Myl.  &  Cr.. 
197;  ^ht  V.  Creber,  5  Barn.  &  Cress..  800:  2>m 
V.  tamitM,  3  Burrow,  1100;  Baekhouee  v. 
WeU$,  1  Eq.  Abr.,  184;  WhiU  v.  OatUne,  I 
Com.,  380:  Susm  V.  Seabury,  I  8umD.,,385; 
Dingiey  v.  Dingley,  5  Mass..  585;  Webeter  v. 
Oilman.  1  Story,  499,  514;  S  Jarm.,  885,  815; 
Feame.  Cont.  Rem..  150.) 

492*]  *;0.  "Sons"  and  "children"  a« 
words  of  purchase,  and  not  of  limitation.  (2 
Jarm.,  843,  844,  853  to  856;  1  Rolle's  Abr., 
837,  pi.  l8;Btiffar  v.  Bradf&rd,  3  Atk.,  320; 
Love  v.  Davie,  3  Ld.  Raym..  1061 ;  OoodHUe  v. 
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Herring,  1  East,  364;  Walker  v.  ,6^,  Palm.. 
359;  ^reA^r'a  case,  1  Coke,  66;  ZMev. 
Lev.,  233;  DingUy  v.  Dingley,  6  Mass..  635;  1 
Feame,  Cont.  R.,  150,  161,  &c.;  3  Jarm  .  801, 
802.  &c. ;  Doe  v.  Simpeon,  5  Scott,  770;  Doe  v. 
Wdiber.  1  B.  &  Aid.,  718;  Sieeon  v.  Seabury.  1 
Sumn.,  385.) 

The  word  "  sons"  has  been  held  to  control 
the  words  "^eirs  of  the  body,"  to  make  them 
words  of  purchase.  {Lowe  v.  Daieiee.  8  Ld. 
Raym.,  1661;  Lide  v.  Gray.  3  Lev.,  223;  Qoo^ 
title  V.  Herring,  I  East.  364;  cited  3  Jarm.,  801, 
802;  and  also,  "issue  male;"  MandeetUe  v. 
Lackey,  8  Ridgw.  P.  C,  352.) 

The  word  "  son  "  in  Uie  singular,  can  create 
an  estate  tail  only  when  us^  as  nomen  aot 
leeUvum,  and  where  it  is  the  manifest  intentitHi 
of  the  testator  to  give  such  an  estate.  iMdHA 
V.  MeUieh,  3  B.  &  C,  620;  cited  2  Jarm.,  320.) 

11.  The  devise  to  the  sons  of  Elizabeth  Vas- 
sall  as  tenants  in  common,  shows  that  it  was  not 
the  testator's  intention  to  give  her  an  estate  tail. 
These  words  control  even  the  words  "  issue  of 
the  body,"  so  that  they  take  as  purcfaasere. 
{Doe  T.  BumeaU,  6  D.  £  E..  SO;  BurneaU  v. 
Daty.  1  Bos.  &  P.,  215;  Doe  v.  CWb'iw,  4  D.  & 
E.,  294.) 

13.  The  plaintiff's  right  of  entry  accrued  at 
the  death  of  Elizabeth,  in  1845,  and  is  not 
barred  by  adverse  possession.  ( ffWto  v.  Prince, 
9  Mass..  608;  WaUingford  v.  Hearl,  15  Mass., 
471;  Angell  oa  Lhn..  43;  2  Sued.  Vend.,  816, 
828.  824.) 

18.  The  condition  of  taking  the  name  of 
VasBBll,  is  subsequent,  and  do  one  but  the  dev- 
isee over  can  take  advantage  of  it.  {Oulliver 
V.  Ashiy,  4  Burrows,  1939;  Taylor  v.  Maeon.  9 
Wheat..  826.  849;  Finlay  v.  Kinste  Leme.  8 
Pet.,  847,  874;  1  Jarm.,  806.) 

14.  The  plaintiff  c&n  recover  a  moiety  In  this 
action.  (6  Dane's  Abr.,  61;  Dev>^  v.  Breten, 
3  Pick.,  887;  Somei  v.  Skinn0r,  8  M.,  53; 
Holyoke  v.  Haekine,  9  Id.,  250;  Rev.  Stat. 
Maine,  p.  610.  sees.  13,  13.) 

Mr.  Alien,  for  the  defendant  in  error,  made 
the  following  points: 

1.  That  there  is  no  error  in  the  District  Court 
in  declining  to  give  the  instmctions  requested 
by  said  plamii£  in  error,  as  contained  in  the 
assigDment  of  errors,  from  No.  1  toNa  9,  both 
includve.  Because,  if  there  is  no  error  in  the 
tenth  alignment,  but  the  instruction 
given,  was  correct,  plaintiff  in  error  was  nut 
prejudiced  by  the  withholding  the  instructions 
in  the  ^preceding  nine  requests.  1*493 
{Qreenle/tf  v.  Birth,  6  Pet.,  182;  Binn^  v. 
Ohee.  (fe  mio  Odnal  Oo.,  8  PeL,  2U;  U.  S. 
Bmk  T.  Planter^  Bank,  OHI  &  Johns.,  489: 
Watts  &Serg.,  891.) 

3.  But  if  the  instructions  in  first  four  assign- 
ments of  errors  had  been  material  and  injurious 
to  plaintiff  in  error,  they  were  correct  and  not 
erroneous;  that  the  Act  of  tlie  Legislature  of 
Maine  of  the  year  1848,  ch.  87,  is  valid  and  n<rt 
liable  to  any  objection,  and  is  not  io  vio- 
lation of  the  Cwtstitution  of  Maine,  art  1,  see. 
91.  or  of  the  ConstUutlon  of  the  United  Stales. 
{Phaien  v.  Vir^nia,  8  How.  U.  S.,  168.) 
"Such  Acts  (Lim.)  ^ving  peace  and  quiet, 
may  be  said  to  effect  or  complete  devesture  or 
transfer  of  rights,  yet  as  reasons  have  led  to 
their  validity,  cannot  be  questioned."  {Id.,  8. 
P.,  586,  im»  T.  at.  Otair  Vounty.)   "  Bucta 
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laws  do  not  impair  the  ohligation  of  contracts 
within  the  sense  of  the  Const.  U.  8."  (Towtu- 
V.  Jemiatm,  9  How.  U.  8..  407,  419.  430; 
and  cues  cited  10  How.  U.  8.,  895,  401,  403, 
Bai.  A  Stumuhannah  R.  R.  v.  Ifesbit). 

"  No  real  or  mixed  action  for  the  recoveiy  of 
any  lands  in  this  State,  shall  be  commenced  or 
maintained  ai^inst  any  person  ii;  possession  of 
such  lands,  where  sucli  person  or  those  under 
whom  he  claims,  have  been  in  actual  posses- 
sion  for  more  than  forty  years,  and  claiming  to 
hold  the  same  in  bis.  her.  or  their  own  right, 
and  which  position  shall  have  been  adverse, 
open,  peaceable,  notorious,  and  exclusive.  To 
take  effect  in  one  day  after  approval."  (Act  of 
Maine.  Aug.  11.  ItHS.) 

8.  The  said  Act  may  apply  to  actions  then 
pending.  {Thayer  v,  Seavey,  11  Maine.  284; 
Aieon  V.  GaUender,  6  Mass.,  308:  S  Gall..  315. 
819.)  BlaL  LIm.  Rhode  Island,  no  objection  that 
it  went  into  immeiliate  operation.  (Story,  J.) 

4.  There  was  no  error  in  the  Circuit  Court  in 
refusing  to  give  the  instructions  in  the  5th  and 
6lh  assignment.  They  were  properly  declined ; 
and  cannot  be  asaignea  for  error  if  the  instruc- 
tion in  the  10th  assignment  .was  properly 
given. 

5.  There  is  no  error  in  withholding  the  in- 
structions requested  in  the  7tb  and  8tD  assign- 
ment. They  were  rightly  withheld;  and  plaint- 
iff was  not  injured  thereby.  Tbesamc  may  be 
said  of  the  Oih  instruction,  contained  In  9tba8- 
ngnment  of  errors. 

4.  No  error  in  the  Circuit  Court  in  giving 
the  iostrncUon  in  the  10th  assignment  of  errors. 

1st.  The  fee  rimple  and  whole  legal  estate  in 
the  premises  was  1^  tbe  will  of  F.  Vassal  de- 
vi«ed  to  Lord  Falmouth  and  others  and  their 
heirs,  as  trustees;  this  action  cannot  be  main- 
tained, not  Mng  in  their  names  or  that  of  their 
heirs.   (Sanders,  Uses  &  Trusts.  190,  191,  197. 

:       203.  208,  304;  3  Jar.  on  Wills,  198,  199,  303; 

I  Leieeiter  y.  Bigg*.  3  Taunt.,  109;  Biaeoe  v.  Per- 
kina.  1  Yes.  *  Bea..  485;  W/itte  v.  Parker.  1 
404*1  Scott,  543:  ffarton  v.  *HarUm,  7  D.  & 
E..  653;  Oregoryv.  Ileaderwn,  4  Taunt.,  772; 
Ours/tarn  v.  Htwland.  3  Moo.  &  Scott,  113; 
TrmpktH*  V.  WUian.  2  Bam.  &  Aid..  M\Brew- 
iter  T.  Striker,  3  Comstock.  10,  and  note.  581, 
663.) 

2d.  Tbe  purposes  for  which  the  legal  estate 
was  originally  devised  to  tbe  tnisiees.  still  con- 
tinue to  exist,  viz. :  to  preserve  tbe  remainders; 
viz. :  to  "  same  trustees  "  for  Oeor^  Harrington 
in  tail  and  hfs  issue  mate  and  bis  issue  female. 
In  same  manner  to  Richard  Harrington  and  is- 
sue—same  manner  to  William  Bamngton  and 
issue;  then  to  testator's  granddaughter,  Louisa 
Barrlngton.  and  her  fourth  son  and  daughters, 
then  to  Rose  HeningMay  and  her  issue;  tbe 
words  "  same  trustees  "  prior  to  each  devise  in 
mnainder.  On  failure  of  all  these,  to  Ihe  use 
of  the  mmlsters  and  wardens  of  Westmoreland. 
(2  Jar.  on  Wills,  200,  2c2,-228.)  It  was  the 
intention  of  the  testator  that  the  legal  estate 
Bliould  remain  in  the  trustees  until  all  the  re- 
mainders should  be  executed.  It  is  so  ex- 
prpssed  in  the  wilt. 

8d.  It  isagreed  that  tba  persons  named  in  said 
will,  or  devises  In  retnainder.  after  the  failure 
of  isoue  of  Elizabeth  Vassal,  or  tbeir  lineal  de- 
scendants, are  now  living. 

4ih.  Trustees  must'  hold  the  legal  estate,  as 
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long  as  any  of  the  remainders  are  outstanding; 
repetition  of  devise  to  same  trustees  to  preserve 
six  now  unexeculnjd  remainders  (Jar..  333.) 

5th.  Necessary  that  the  trustees  should  bold 
the  legal  estate  for  other  purposes,  viz. :  out  of 
the  rents  and  proflts  &c.,  they  were  to  pur- 
chase nenoes,  cattle  and  stock,  and  other  uten- 
sils. 

They  were  to  appoint  flgents,  attorneys,  and 
managers.  (2  Barn.  &  Aid.,  84:/d.,  554;  3  Jar.. 
338-^;  6  Bam.  &  Cress.,  430;  Morton  v.  Bar- 
23  Maine,  357.)  Testator  recommenda  that 
trustees  should  appoint  bis  son  Richard  man- 
ager, at  their  discretion.  Tbey  are  to  approve 
marriage  jointures—assumes  that  money  wilt 
pass  through  their  bands — rhej  may  deduct  and 
retain;  discretion  as  to  time  of  paying  £10.000 
— gives  L.  Falmouth  100  guineas  for  a  ring; 
the  other  £50  cash  for  same  purpose.  (Hecord, 
39.) 

6th.  The  imbecility  of  testator's  son  Richard 
and  the  infancy  of  bis  granddaughter  Elizabeth 
is  a  sufficient  reason  woy  he  should  devise  the 
legal  estate  to  trustees; still  less,  could  be  antic- 
ipate, with  any  certainty,  the  existence  of  un- 
born sons  of  hisgraDddaughler.  All  the  estates 
were  ovw  8,000  miles  distant.  Not  named  in 
the  will  in  what  Stale  in  New  England  bis 
lands  were  situate.  Trustees  most  competent 
to  look  them  up.  The  cethm  gus  trtut  most  in- 
competent. 

7th.  Another  object  of  testator  in  ^ving  the 
legal  estate  to  trustees,  would  be  to  prevent 
ctfituia  que  tn/at  from  docking  the  entailment 
and  defeating  subsequent  remainders  by  com- 
mon *recovery,  without  tbe  leg^  es-  [*49S 
tate,  they  coiud  make  no  legal  tenant  to  the 
precipe. 

8th.  It  is  competent  for  defendant  to  urge 
and  maintain  this  objection.  And  to  show  the 
legal  title  in  others,  and  thereby  disprove 
plaintiff's  seisin.  (Cutler  v.  lAneotn.  8  Cush., 
138.) 

Tenant  may  give  in  evidence,  title  of  a  third 
person,  without  claiming  under  said  third  per- 
son for  the  purpose  of  disproving  plaintiff's 
seisin  in  a  writ  of  entry.  (Jack,  on  Iteal  Ac- 
tions, 157;  Stearns  on  Real  Actions,  865,  880- 
389;  HaU  v.  Steeem,  9  Met..  418.) 

9ih.  Id  this  case,  defeodant  has  no  need  of 
invoking  that  principle;  for  plaintiff  himself  in- 
troduces the  will,  by  which  it  is  seen  that 
the  legal  title  is  in  other  persons  than  tbe 
plaintiff. 

lutb.  The  acquiescence  of  Lady  Holland,  the 
mother  of  plaintiff,  in  Ihe  open.  excluf>ive,  and 
adverse  possession  of  defenaant,  and  those  un- 
der whom  he  claims  from  the  time  of  her  divorce 
from  her  first  husband,  till  her  decease  (a  period 
of  about  fifty  years),  lends  to  provethat  neilbur 
she  nor  ber  second  husband  ever  claimed  the 
legal  estate  to  be  in  her. 

No  error  in  first  four  assignments.  (See  brief, 
2d  point.) 

1.  If  the  court  should  decide  that  there  is  er- 
ror in  the  tenth  assigaraeat,  and  that  the  lef^al 
estate  is  not  in  the  trustees,  it  is  then  contenoed 
that  there  is  no  error  in  withholding  tbe  lo- 
structions  from  tbe  6tb  and  9tb  requests;  for  if 
the  legal  estate  was  In  tbe  eeatutt  que  tru»t. 
Elizabeth,  mother  of  plaintiff,  took  an  estate 
tail,  and  not  for  life  onlyi  and  she  is  barred  by 
tbe  Statute  of  Limitations  of  Masaacbusettsand 
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Maine.  Rod  so  is  the  plaiatifF.  {^leUy't  case.  1 
Coke.  08;  2  Jar.,  341-349;  Doug..  Sai.  824; 
SouU-v.  Smile.  5  Mass..  61;  10  Ves.,  179;  Mai- 
com  V.  M'lleom.  8  Cush..  472.) 

3.  Plaintiff  Iftkee,  hv  limitation  under  the 
will,  an  estate  lail.  {Co.  R,  lib.  6,  fo).  17. 
Wyld's  case:  IMnnsoa  v.  Robinnon,  1  Burr,  3S; 
2  Jar.,  271,  272,  287;  Chandler  v.  timith.  7  D. 
&.  E.,  583;  Peartm  v.  VkJeert,  9East,  54»;  Jet- 
aony.  WrigU.  2  Bligh..3d8;  Vovhonv.OoulMn, 

2  Strange.  1125;5»wfcv,  Axtley,  8  Burr.,  1570; 
4  Bara.  &  Cress.,  610;  1  Barn.  &  Aid.,  044; 
iVtr^mnn  t.  Bowdoin,  1  Sudid.,  S&9;  Fearne 
on  Remain.,  118,  124;  4  Kent's  Com.,  214^ 
■232.) 

S.  Sons,  at  time  of  will  unboro,  words  of 
limitation.  {Wliarton  v.  Graham.  2  W.  Black.. 
1083;  1  Vent.,  281.  cited  by  Hale.  Ch.  J.,  in 
King  v.  SneUing;  Byfield'g  case,  1  East,  329; 
Do«,  dem  Gook.v.  Uoo^,  2  Barn.  &  Cress.,  534; 

3  Barn.  &  Add.,  87;  4  Id.,  48;  5  Id..  421;  2 
Jar..  894  to  470:  4  Barn.  &  Cress.,  610;  1 
Moore,  683,  pi.  939;  Sandy's  ease,  9  Co.  R., 
127;  Inman  v.  Ba/rnet,  2  Qall.,  315;  10  Ves., 
546.) 

Rule  In  ShsUy'a  case  in  force  in  Hassachu- 
406*]  setts  till  March  8th,  *1792.  14  years 
atter  probate  of  this  will.  (Darvi  v.  Hayden, 
9  Mass.,  514;  4  Pick..  306;  15  Pick.,  104;  7 
Met.,  173;  /d.,  425;  Jone«  v.  Morgan,  1  Brown. 
C.  C.  306,  Lord  Thurlow.)  Plaintifl  sues  as 
tenant  in  tall.  {Shoetaaker  t.  Sheely,  3  Den., 
485.) 

Mr.  Juttiee  Curtis  delivered  the  opinion  of 
the  court: 

Henry  Webster,  an  alien,  and  subject  of 
Great  Britain,  brought  his  writ  of  entry  iu  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maine,  to  recover  possession  of  a  parcel 
of  land  described  in  the  count.  He  cMma 
tide  under  a  will  of  Florentius  Vassal!.  At 
the  trial,  the  parties  agreed  on  tlie  following 
facts: 

"It  is  agreed,  by  the  parties,  that  the  follow- 
ing statement  of  facts  is  true,  namely:  that  the 
demanded  premises  belonged  to  the  proprietors 
of  the  Kennebec  Purchase,  and  were  by  them 
duly  granted  and  assigned  to  Florentius  Vaasall. 
one  of  the  proprietors  in  fee,  in  Uie  ;^car  1766, 
being  included  in  the  grant  recorded  in  the  rec- 
ord of  the  proprielan' : 

"That  Florentius  Vassall  made  his  will  Sep- 
tember 20th.  1777,  and  died  at  London.  1778. 
seised  of  the  lands  in  question,  they  then  being 
unoccupied  wild  lands.  The  will  was  after- 
wards duly  proved  in  the  Prerogative  Court  of 
CanterbuiT,  September  14,  1778.  a  copy  of 
which  will,  with  its  exemplifications,  has  l>een 
duly  filed  and  recorded  m  the  Probate  Office 
for  the  County  of  Kennebec ;  which  will  was  of- 
fered in  evidence,  as  otpied.  and  makes  a  part 
of  this  case.  (C.) 

"  Richard  Vassall,  named  in  the  will,  died 
about  1795,  leaving  only  one  child.  Elizabeth 
Vassall.  who  married  Sir  Godfrey  Webster,  de- 
ceased, about  the  first  day  of  January,  1793,  by 
whom  she  had  Issue,  two  sons,  namely:  Sir 
Godfrey  Vassall  Webster,  who  died  in  the  life- 
time of  said  Elizabeth,  without  issue,  and  Henry 
Webster,  the  demandant.  Said  Elizabeth,  after- 
wards, namely:  in  January,  1796,  was  legally 
divon»d  from  her  husband,  the  said  Sir  Ood- 


frey  Webster,  and  on  the  first  day  of  Joly, 
1797,  she  was  legally  joined  in  marriage  with 
Richard  Henry  Fox,  afterwards  Lord  Holland, 
by  whom  she  had  issue,  one  son.  Henry  Edward 
Fox,  who  is  now  living.  All  charges  upon  the 
Isnd  devised  have  been  satisfied,  and  they  sre 
nut  now  subject  to  any  life  estate,  estate  for 
years,  or  outstanding  terms,  under  the  will 

Said  Lord  Holhtnd  ^ed  on  the  ,  1841; 

said  Lady  Holland  died  in  the  fall  of  the  year 
1845.  The  persons  named  in  said  will  as  devis- 
ees in  remainder,  after  the  failure  of  the  is^ue 
of  said  EUzalH'lh.  or  their  lineal  descendants, 
are  now  living  in  England,  as  is  the  said  Henty 
Edward  Fox,  son  of  said  Elizabeth.  That  said 
Florentius  Vassall  was.  at  the  time  of  mid 
grant,  a  resident  in  Boston,  State  of  Massachu- 
setts;  *that  he,  on  or  before  the  year  ['^OT 
1775,  left  bis  said  residence,  went  to  England, 
and  never  returned;  and  that  neither  he  nor 
any  of  the  devisees  named  in  said  will  have 
ever  resided  within  the  limits  of  the  United 
States  since  that  time.  The  premises  demands, 
being  the  matter  in  dispute,  are  of  greater  value 
than  $2,000. 

"  The  tenapt,  and  those  from  whom  he  le- 
gally derives  title  to  said  di-mauded  premises, 
have  been  in  the  quiet,  undLiturtied,  open,  no- 
torious, and  exclusive  possession  and  occupation 
of  said  premises  for  and  during  the  term  of  fifty 
years  next  preceding  the  commencement  of  this 
action,  he  and  they  claiming  to  bold  the  same 
adversely  to  any  claim  of  said  demandant,  or 
any  other  person,  as  his  and  their  own  property 
in  fee  simple." 

These  facts,  together  with  the  will  of  Floren- 
tius Vassal],  made  the  case.  By  this  w:ll  the 
testator  devised  three  plantations  in  Jamaica, 
and  all  his  lands  in  New  England  (which  in- 
cluded the  demanded  premises)  to  Lord  Fal- 
mouth, Lord  Barrington,  and  Mr.  Charlc» 
Spooner,  and  their  hcirH.  to  the  uses,  upon  the 
trusts,  and  for  the  intents  and  purposes,  and 
with  and  subject  to  the  powers  and  proviso! 
therein  expressed.  The  will  then  proceeds  to 
declare,  in  respect  to  all  the  lands  in  New 
England,  as  follows:  To  the  use  of  my  son. 
Richard  Vassall.  for  and  during  bis  life,  and 
from  and  after  the  determination  of  that  estate 
by  forfeiture,  or  otherwise,  during  his  life,  to 
the  use  of  the  three  trustees  during  the  life  of 
Ktchurd  Vassall,  in  trust  to  preserve  the  con- 
tingent uses  and  estates  thereinafter  mentioned, 
and  for  that  purpose  to  make  entries  and  bring 
actions  as  occasion  shall  require,  but  neverthe 
less  to  permit  Richard  Vassall  to  take  the  rente 
of  the  premises  to  his  own  u»«  during  his  life. 
The  testator  then  declares  the  remainder,  after 
the  death  of  Richard,  to  be  to  the  use  of  the  son 
and  sons  of  Richard,  to  be  equally  divided  be- 
tween them,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  tolhe 
several  and  respective  heirs  male  of  the  bodies 
of  such  sons,  with  cross  remainders  amone 
them;  and  in  default  of  such  issue  male  of 
Richard,  subject  to  a  term  of  years,  which  il 
is  agreed  ie  not  outstanding,  to  the  ute  of 
Elizabeth  Vassall,  the  daughterof  Richard,  for 
her  life,  with  remainder  as  before  stated  to  the 
trustees  for  the  life  of  Elizabeth  to  preserve 
contingent  remainders,  in  case  of  forfeiture  of 
her  life  estate;  and  then  follows  the  provision 
under  which  the  demandant  claims  title,  which 
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18  therefore  given  in  the  words  of  the  will, 
"  And  fn»m  and  immediately  after  the  decease 
of  the  raid  Elizabclh  Vassall.  to  the  one  or  ait 
and  every  theeon  and  son?  of  the  f<Bid  Elizabeth 
Vassal],  lo  be  bcgntleo,  to  be  divided  between 
or  amongst  such  sons,  if  more  than  one,  share 
498*]  and  share  alike,  and  they  to  lake  *m 
tenants  in  common,  and  not  as  joint  tenants, 
sod  the  several  and  renpective  heirs  male  of  the 
body  and  bodies  of  alt  and  every  such  rod  and 
sons  issuing."  Then  follow  remainders  to  the 
other  dauerhters  of  Richard,  as  tenant t4  in  com- 
mon in  tail  general,  with  croas  remainders;  re- 
mainder lo  Uie  daughters  of  Elizabeth  Vassal], 
n  tenants  in  comnioD  in  tail  general,  with 
cross  remainders — with  successive  remainders 
to  George  and  Richard,  and  William  Barring- 
ton.  te^tor'B  grandsons,  for  life;  remainder 
totheirsons,  astenantsin  common  in  tail  male; 
remainder  to  testator's  frranddaughter.  Louisa 
BarringtoD,  for  life,  and  her  sons  in  common 
in  tail  male;  remainder  to  her  daughters,  as 
tenants  in  common  in  tail  ^neral ;  remainder  to 
testator's  daughter,  Elizaoeth  BarringlQO,  for 
life;  remainder  to  herolber  sons  "  in  tail  male 
nicoessively;"  remainder  to  her  future  daugh- 
ters, as  tenants  in  common  io  tail;  remainder 
to  testator's  nephew  May,  for  life;  remainder  to 
his  sons  in  common  in  tail  male;  remainder  to 
his  dauehters  in  common  in  tail;  remainder  to 
the  minister  and  wardens  of  Westmoreland. 
4c. 

These  are  the  most  mateHal  provisions  of  the 
will  of  these  lands,  and  are  sufflcienl  to  show 
its  general  strticture,  In  reference  to  the  ques- 
tions which  have  been  made  coocemtDg  its 
leeal  effect.  ^ 

The  first  of  these  questions  is,  whether,  by 
force  of  the  will,  the  demandant  took  any,  and 
if  any,  what  legal  estate  in  these  lands  on  the 
decease  of  his  mother,  Elizabeth  Vassull. 

It  is  insisted,  by  the  tenanl's  counsel,  that 
the  trustees  took  the  legal  estate  in  fee  simple, 
and  that  the  estates  limited  to  Richard  Vassall 
for  hfe,  and  to  the  others,  by  way  of  remainder, 
were  only  equitable  estates,  and  consequently 
tlie  demandant  cannot  maintain  this  action. 

Bat  whether  we  look  to  the  evident  intent  of 
the  testator,  or  to  the  settled  technical  meaning 
of  the  language  be  has  employed,  we  think  it 
clearly  appears  that  the  life  estate  of  Richard 
Vassall  and  the  contingent  remainders  limited 
thereon  were  legal  estates,  and  that  the  trustees 
did  not  hold  the  fee  simple  under  this  will. 
The  instrument  was  drawn  In  England,  evi- 
dently hy  a  skillful  draughtsman,  and  is  in 
strict  conformity  with  well-known  precedents. 
It  employs  technical  language  with  accuracy, 
and  all  the  various  provisions  of  the  will, 
though  numerous  and  complicated,  compared 
vith  the  usually  simple  testamentary  dispo- 
sitions of  property  in  this  country,  are  capable 
of  being  clearly  undentood  and  fully  executed. 
The  substance  of  the  devisee  of  these  lands, 
may  be  stated  to  be:  to  the  trustees  and  their 
heirs  to  the  use  of  Richard  fdr  life,  remainder, 
for  his  life  incase  of  forfeiture,  to  the  trustees 
to  preserve  contingent  remainders ;  remainder  to 
the  sons  of  Richard,  if  any,  as  tenants  in  com- 
409*]  mon  *iQ  tail,  with  cross  remainders;  re- 
mainder to  Richard's  daughter  Elizabeth  for 
life :  remainder  to  trustees  to  preserve  contingent 
remainders  during  her  life;  remainder  to  the 
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sons  of  Elizabeth  lo  tail,  the  demandant  being 
the  elder  of  her  two  sons. 

A  devise  to  the  trustees  ond  their  heirs  to 
the  uses  mentioned,  carries  the  legal  estate  to 
the  eestuia  qua  use,  unless  the  wit]  has  imposed 
on  the  trustees  some  duty,  the  performance  of 
which  requires  the  legal  estate  to  be  vested  in 
them.  And  in  that  case  they  would  take  an 
estate  exactly  commensurate  with  the  exigencies 
of  their  tru^^t.  {Morrant  v.  Owigh.  7  B.  &  (.)., 
206;  KemHck  v.  [^d  Beauelercfc.  3  B.  &  P., 
178;  10  Bylhewood  on  Con.,  214;  Jarm.  on 
Wills,  198,  lfl9;iVw/-wft  v.  Laffow,  12  How.. 110, 
111;  1  Greenl.  Cruise,  846,  847,  note.) 

The  testator  has  not  imposed  on  the  trustees 
any  duties,  connected  with  these  lands,  whidi 
in  any  way  interfere  with  the  existence  of  le^ 
estates  in  the  different  benefleiaries  named  in 
the  will.  On  the  contrary,  the  sole  duties  to 
be  performed  by  them,  in  reference  lo  these 
lands,  are  to  take  the  life  estates,  in  case  of 
forfeiture,  and  hold  them,  so  that  the  future 
remainder  men  may  not  be  deprived  of  the 
legal  estates  limiu-d  to  them  by  way  of  contin- 
gent remainders,  which  require  the  preservation 
of  the  particular  estates  to  support  them. 

Whether  the  trustees  took  and  held  any  legal 
estate  in  either  of  the  plantations  la  Jamaica, 
it  isnot  necessary  to  determine.  Itwasargued 
that  they  did,  because  they  have  some  duties 
to  perform  concerning  two  of  them,  and  that 
the  testator  employs  the  same  language  In  de- 
vising these  two  plantations  ta  the  trustees,  aa 
he  does  in  devising  the  lands  in  New  l^gland. 
But  it  by  nomeans  follows  that  the  same  words 
devising  to  trustees  two  parrols  of  land,  must 
necessarily  vest  the  legal  estates  in  both  parcels 
ill  the  tru.xtees,  Ijecausethey  take  a  legal  estate 
in  one  of  those  parcels.  They  may  take  a  legal 
estate  In  one,  because  subsequent  parts  of  Uie 
will  require  them  to  do  actsin  reference  to  It, 
which  can  be  done  only  by  the  holder  of  the 
legal  estate,  and  then  the  law  assies  to  them 
such  an  estate  as  the  due  execution  of  their 
tru4t  demands;  while  at  the  same  time,  by  force 
of  the  statutes  of  uses,  or  of  wills,  the  other 
land,  as  to  which  no  dntles  are  required  of  the 
trustees,  goes  to  the  eestuis  que  vte. 

So  far  as  this  will  operates  on  the  landfl  'in 
New  England,  there  is  nothing  to  prevent  the 
usual  and  settled  operation  of  a  devise  to  uses, 
which  is,  to  vest  the  legal  estate  in  the  cestui* 
que  use  ;  and  it  is  placed  beyond  all  doubt  that 
it  was  not  intended  the  trustees  should  hold  the 
fee,  because  there  are  express  limitations  of  life  es- 
tates to  them  to  preserve  contingent  renu^nders, 
which  would  be  wholly  inoperative  If  they  took 
the  *fee,  and  is  suiBcieni  of  itself  to  con- 
trol  any  doubtful  intent,  according  to  Doe  v. 
Hkhs.lT.  R..433;  CurUa  -v.  Pnee,  ISVes.. 
100. 

Our  conclusion  is  that  the  legal  estates  in 
the  New  England  lands,  were  to  go  to  the 
beneficiaries  named  in  the  will. 

It  is  further  urged  by  the  tenant's  counsel, 
that  the  leg^  effect  of  me  devise  to  Elizabeth 
Vassall  for  life,  remainder  to  her  sons,  as  ten 
ants  io  commoo,  share  and  share  alike,  and  to 
the  heirs  of  their  bodies,  gave  an  estate  tail  to 
Elizabeth  Vassall,  under  the  rule  in  SheUy's 
case,  which  was  in  force  in  Massachusetts, 
within  whose  llmita  these  lands  lay  at  the  time 
this  will  took  effect.   Tiiere  is  no  doubt  this 
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rule  made  part  of  the  law  of  Massacbueetts 
until  the  8th  of  March.  1793,  when  itwasabol 
itihed  by  statute,  so  far  as  it  respects  wills. 
{Bmcen  v.  Ptnrier,  4  Pick.,  198;  Steel  v.  Cook, 
1  Met.,  383.)  But  in  our  opinion,  the  rule  in 
Bfutty'»  case  is  not  applicable  to  this  devise. 
Tliat  rule  is,  that  when  the  ancestor,  by  any 
gift  or  conveyance,  takes  an  estate  of  freehold, 
and  in  the  same  gift  or  conveyance  an  estate  is 
limited,  either  immediately  or  mediately,  to  bis 
hfirs  in  fee  or  In  tail,  that  the  wordbheii8.&c., 
are  words  of  limitation,  and  not  of  purchase. 

Here  the  life  estate  is  limited  In  Elizabeth 
Vassall,  and  the  remainder  to  her  fions  as  ten- 
ants in  common,  share  and  share  alike,  and  the 
h(  in  of  their  iKxiles.  The  fee  tail  is  not  limited 
to  the  heirs  in  tail  of  the  first  taker.  The  heir 
in  tail  was  this  demandant ;  and  the  remainder 
is  not  limited  to  him,  but  tohim  and  his  brother, 
BN  tenants  in  common.  It  is  not  a  question, 
therefore,  whether  the  same  persona  shall  take 
by  descent  or  purchase,  which  alone  Is  the  mat- 
ter determined  by  the  rule  in  Shellg's  case:  for 
the  two  sons  could  not  take  an  estate  tail  from 
their  mother  as  tenants  in  cortimon.  They 
must  take  as  purchasers,  or  not  take  at  all ;  and 
there  is  no  rule  of  law  which  forbids  such  a 
dfvise,  nor  can  the  rule  in  ShtUy'a  case  be  ap- 
plied to  it.  On  the  contrary,  it  is  well  settled 
Uiat  a  limitation  by  way  of  remainder  to  the 
sons  of  the  first  taker,  as  tenants  in  common, 
miinifests  the  intent  of  the  testator  that  the  an- 
cestor should  not  take  an  estate  in  fee  or  in  tail, 
and  that  the  sons  mav  and  do  take  as  purchas 
ers.  (Doe  y.  Bumsail,  0  T.  R,  80;  BurnmU  v. 
Davy,  1  B.  &  P..  216;  Qilman  v.  Elty,  4 East, 
813;  Doe  v.  CMKm,  4  T.  R,  S94:  I  Oreenl. 
Cruise,  880.) 

Our  opinibn  is,  that  upon  the  decease  of  his 
mother,  this  demandant  took,  as  a  purchaser, 
an  estate  tail  in  one  moiety  of  these  lands,  as  a 
tenant  in  common  with  his  brother. 

It  was  objected  that  the  deviw  to  him  was 
upon  the  condition  that  as  soon  as  he  should 
come  into  the  actual  possession  of  the  lands 
devised,  he  should  take  and  use  the  surname 
501*]of  Vaseall;  *but  it  is  enough  to  say  that 
he  does  not  appear  to  have  yet  come  into  such 
actual  possession,  and  that  if  this  condition  sub- 
sequent were  broken,  only  the  person  to  whom 
the  lands  are  devised  over  can  by  an  entnr  take 
advantage  of  ft.  (laplor  v.  Maton,  9  Wheat., 
83.);  Kofey  v.  King,  8  Pet.,  847.) 

Under  the  Revised  Statutes  of  Hdne,  ch., 
145,  sec.  18,  the  demandant  may  recover  ac- 
cording to  his  title,  provided  he  has  a  right  of 
entry :  and  this  raises  the  only  remaining  qvies- 
ti<>n,  whethOT  he  has  such  a  right,  or  whether  it 
is  barred  by  aa  Act  of  the  Legislature  of  Maine, 
passed  on  the  eleventh  day  of  August,  1848, 
which  is  as  follows: 

An  Act,  in  addition  to  the  one  hundred  and  for- 
^-sevcnth  chapter  of  the  Revised  Statutes. 
Sec.  1.  No  real  or  mixed  action  for  the  re- 
covery of  any  lands  in  this  State  shall  be  com 
menced  or  maintained  against  any  person  in 
possession  of  such  landa.  where  such  person,  or 
those  under  whom  he  claims,  have  been  in  act- 
ual possession  for  more  than  forty  years,  and 
claiming  to  bold  the  same  in  his  or  their  own 
right,  and  which  possession  shall  have  been  ad- 
yerie,  open,  peaceable,  notorious,  and  ex- 
clusive. 


Sec.  S.  This  Act  shall  take  effect  at  the  end 
of  one  day,  from  and  after  Its  ^>Imya]  bgr  the 

governor 

This  action  was  commenced  on  the  foniteenth 
of  April,  1846,  and,  consequently,  had  been 
pending  upwards  of  two  yeare.  when  the  above 
Act  was  passed.  The  inquiry  is,  what  is  it«  ef- 
fect upon  this  action,  and  the  title  of  the  de- 
mandant. That  it  was  intended  to  be  retro- 
spective, and  to  bar  a  recovery  in  actions  then 
pending,  upon  proof  of  sncb  seisin  by  the  tea- 
ant  as  the  Act  dewribes,  is  plainly  indtcated. 
Under  the  constitution  of  the  State  of  Maine, 
can  it  so  operate?  To  determine  this  question, 
it  is  necessary  to  take  into  view  the  legal  rights 
of  the  demandant  and  tenant,  when  this  Act 
was  passed,  and  the  change  in  those  rights  at- 
tempted by  the  Act. 

The  dernandant,  on  the  decease  of  hismother, 
in  1845.  became  constructively  seised  of  an  es- 
tate tail,  and  had  a  right  of  entry  into  these 
lands.  The  actual  seisin  of  the  tenant  and 
those  under  whom  he  claims,  though  adverse  to 
all  persons  having  estates  in  possession  under 
the  win  of  Florenlius  Vassall,  for  a  period  of 
time  sufilcient  to  bar  their  right  of  entry,  did 
not  betrome  adverse  as  against  the  demandant, 
until  he  acquired  an  estate  in  possession,  by  the 
decease  of  his  mother;  and, .  consequently, 
when-  he  brought  this  action,  he  was  lawfully 
entitled  to  one  moiety  of  the  land,  as  tenant  in 
tail,  having  an  estate  of  inheritance  which  he 
could  convey  by  deed,  and  upon  which,  being 
disseised,  he  couUl  maintain  a  writ  of  entry. 
In  other  words,  *the  land  was  his  prop-  [*50*8 
erty,  and,  as  such,  he  had  a  rigbt  to  recover 
and  hold  it.   (Rev.  Stat.,  ch.  147,  sec.  3.) 

The  effect  of  the  Act  Is,  to  make  the  seisin 
of  the  tenant,  and  of  those  under  whom  he 
claims,  adverse  as  against  the  demandant,  dur- 
ing the  time  he  had  no  ri^ht  of  possession,  and 
thus  to  deprive  him  of  hts  right  of  entry,  and 
destroy  his  estate  in  the  land.  The  actual 
operation  of  this  law  upon  the  demandant's 
title,  would  have  been  expressed  in  words,  if 
it  had  Iieen  said  in  the  statute  that,  whereas, 
up  to  that  time  an  actual  wrongful  seisin  bad 
been  by  law  adverse  only  against  those  having 
estates  in  potttiession,  and  so.  those  coming  in 
by  way  of  remainder,  were  well  entitled  to  the 
land,  however  long  that  actual  wrongful  seiMD 
might  have  been  continued;  yet,  thereafter, 
those  who  have  come  in  by  way  of  remainder, 
shall  not  be  deemed  entitled  to  the  land,  becuuse 
such  actual  seisin  shall  be  taken  to  be  adverse 
as  against  them,  and  they  shall  not  be  allowed 
to  maintain  an  action  for  the  recovery  of  the 
land  to  which  ibey  had  lawful  title  when  the 
action  was  brought.  It  Is  only  by  giving  this 
construction  to  the  law,  that  it  can  be  made  to 
operate  at  all,  on  the  dcrouDclanl's  title.  It  re- 
quires a  possession  for  forty  yeurs,  "adverse, 
open,  peaceable,  notorious,  'and  exclu^'ive." 
Adverse  to  whom?  Exclusive  of  whom?  If 
adverse  to,  and  exclusive  of.  the  demandant, 
who  came  into  the  title  by  way  of  remainder, 
less  than  three  years  before  the  Act  was  passed, 
then,  according  to  the  law  of  the  Slate  existing 
down  to  the  passage  of  the  Act,  no  actuu 
wrongful  seisin  could  be  adverse  tohim  until 
he  had  an  estate  in  the  land  entitling  him  to  its 
possession.  But  we  cannot  suppose  this  law 
meant  to  enact  merely,  that  forty  years'  ex- 
How  ahu  14. 
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c]ittiv«  flnd  actual  seiBto  should  bar  an  action  hj 
oae  haviafc  title  to  the  posseflsion  during  the 
whole  of  ttiat  peHod.  becanw.  by  the  Revised 
Siatutea,  cb.  147,  see.  1,  twenty  years  wan  mt 
flcient;  and,  therefore,  we  are  forced  to  con- 
clude, that  the  intention  of  the  Legislature 
was.  to  mtUce  an  actual  Beisio.  for  forty  years, 
aufflcieot  to  destroy  a  title  which  had  become 
rested,  by  way  of  rem^Qder,  before  the  Act 
wai  panned,  and  which  was  a  valid  title  by  the 
tbenexisliagjaw. 

Under  theConslitution  of  the  State  of  Maine, 
IB  expounded  by  the  highest  court  of  that 
Stale,  is  it  in  the  power  of  the  Legislature  to 
pass  a  retrospective  law.  thus  operating  to  de- 
strov  ao  estate  in  lands? 

W'e  thinli  this  case  not  distinRuishahle  from 
the  case  of  Th0  Proprieton  <^  the  Kennebec 
PvrchoM  r.  Labors  et  al.,  3  Oreenl.,  275. 
That  was  a  writ  of  entry  to  recover  a  tract  of 
land.  The  principal  question  was,  whether  an 
Act  of  the  Legislature  conccmin^dissei^in,  was 
valid  in  its  retrospective  operation.  Prior  to 
the  mHsage  of  this  Act  an  entry  uD<ler  a  deed. 
503*1  *duly  registered,  which  described  a 
tract  of  land  by  metes  and  bounds,  and  actual 
possession  of  a  part  of  that  tract,  operated,  by 
the  law  of  Maine,  as  a  disseisin  of  the  true 
owner  of  the  whole  tract  described  in  the  deed. 
But  an  entry,  without  sueh  a  deed,  gave  seisin, 
as  against  the  owner,  only  of  so  much  of  the 
land  ai  was  actually  occupied;  and  this  occu- 
pation was  required  to  be  equivalent  to  what  is 
tlgumtively  de8cril>ed  in  the  common  law  as 
puu  postemo;  that  Is,  open,  notorious,  and 
exclusive,  such  as  at  once  to  give  notice  to  all, 
of  the  nature  and  extent  of  the  poasession-and 
(Mm,  and  show  the  exercise  of  the  exclusive 
dominion  over  the  land,  and  the  appropriation 
of  it  to  the  use  and  beneflt  of  the  possessor, 
lliis  being  the  state  of  the  law  when  the  action 
was  brought,  a  law  was  passed,  one  section  of 
which  WHS  in  these  words: 

"  Be  it  further  enacted;  that,  (n  any  writ  or 
action  which  has  been,  or  may  hereafter  be 
hrouyht,  for  the  recovery  of  any  landti,  &c.,  it 
shall  not  benec<>Bsary  for  limiting  the  demand- 
ant and  barring  his  right  of  recovery,  that  the 

E remises  defended  shall  have  t>eeo  surrounded 
y  fences,  or  rendered  inaccessible  by  other  ob- 
structions; but  U  ahall  be  sufficient  If  the  pos- 
session, occupancy  and  improvement  thereof, 
\n.  the  defendant  or  those  under  whoo}  he 
cfalm<),  shall  have  been  open,  notorious  and 
exclusive,  comporting  with  the  ordinary  man 
Bgements  of  similar  estates  in  the  possession 
and  occupancy  of  those  who  have  title  there 
onto,  or  salislactorily  indicative  of  such  exer- 
cise of  ownership  as  is  usual  in  the  improve- 
ment of  a  farm  by  its  owner;  and  no  part  of 
the  premises  demanded  and  defended  shall  l)e 
excluded  from  the  operation  of  the  aforesaid 
limilalion,  bcrmiKe,  such  part  may  be  woodland 
or  without  cullivalion." 

The  Supreme  Court  of  Maine  held,  that  so 
Affasihis  Act  attempted  to  change  tlie  law  of 
dUseisin  in  respect  to  titles  exiMing  when  it; 
was  passed,  the  Act  was  inoperative  and  void,  j 
because  iu  conflict  with  llie  Cunstituiion  of  I 
that  Slate.   The  opinion  of  therourt.  dtlivered 
by  Melleo,  Chief  Jugttee,  contains  an  eliibfirHle 
sod  searching  analyse  of  the  aubjccl.  and  it  is 
evident  that  thai  learned  court  considered  it 
Howard  U 


with  all  the  care  demanded  by  a  question  of  so 
much  delicacy  and  importance,  and  brought  to 
its  adjudication  sound  principles  of  constitu- 
tional jurisprudence.  The  principles  of  this 
decision  have  been  recognized  in  subsequent 
cases  {Orientnl  Bank  v.  I'Yeeze,  18  Maine.  109; 
Aiistinv.  Stenem.  24  Maine.  520:  Preston  v. 
Dreu),  5  Law  Reporter.  189),  and  we  arc  not 
aware  that  it  has  ever  been  questioned,  de- 
nied to  be  a  just  exposition  of  the  constitution- 
al law  of  that  Btate.  The  result  of  the  decis- 
ion is,  that  the  constitution  of  the  Slate  has 
secured  to  every  citizen  Ihe  right  of  "  acquir- 
ing, possessing,  and  enjoying  property;"  and 
'that,  by  the  true  intent  and  meaninK  [*504 
of  this  section,  property  cannot,  by  a  mere  act 
of  the  Legislature,  be  taken  from  one  man  and 
vested  in  another  directly;  nor  can  il,  by  the 
retrospective  operation  of  taw,  be  indirectly 
transferred  from  one  to  another,  or  be  subjected 
to  the  government  of  principles  in  a  court  i>f 
justice,  which  must  necessarily  produce  that 
effect. 

According  to  this  decision,  the  Act  now  in  ques- 
tion Is  inoperative,  as  respects  this  acti(m  and 
the  demandant's  title,  on  which  it  is  founded. 
For,  unless  by  a  retrospective  operation  it  sub- 
jects his  title  to  the  government  of  a  new  law 
of  disseisin,  which,  in  effect,  transfers  bis  prop- 
erty to  the  tenant,  it  can  have  no  operation ; 
and  whether  such  an  effect  can  be  produced  by 
an  Act  of  the  Legislature  of  Maine,  under  the 
coostitutioD  of  that  State,  was  the  precise  ques- 
tion adjudicated  by  the  Supreme  Court  in  the 
case  referred  to.  which  adjudication  we  under- 
stand to  contain  an  established  principle  in 
the  fundamental  law  of  that  State. 

The  thirty-fourth  section  of  the  Judiciary 
Act  (1  Statute  at  Large,  02),  as  well  as  the  rule 
of  general  jurisprudence,  as  to  the  operation  of 
the  lex  loci  upon  titles  to  land,  requires  us  to  de- 
termine this  case  according  to  the  law  of 
tbe  State  of  Maine.  In  ascertaining  what 
that  law  is,  this  court  looks  to  the  decisions  of 
the  highest  court  of  lliat  Slate;  and  where  tlie 
question  turns  upon  theconstruction  to  be  given 
to  the  Constitution  of  tiie  State,  and  we  nnd  a 
conetruction  made  by  the  highest  State  Court, 
very  soon  after  the  Constitution  was  formed, 
acquiesced  in  by  the  people  of  the  Slate  for 
nearly  thirty  years,  and  repeatedly  confirmed 
by  subsequent  judicial  decisions  of  that  court, 
we  cannot  hesitate  to  adopt  it,  and  apply  it  to 
this  case,  to  which,  in  our  judgment,  it  is  just- 
ly applicable.  Such  has  been  the  uniform 
course  of  this  court.  MeKeen  v.  DeOinei/'s 
Lessee,  5  Or..  22;  B>lk'«  Le«*ee  v.  Wemiatt.  » 
Cr.  87;  Gardner  v.  (Minn.  S  Pet.,  68;  Shelljf 
V.  Oup,  11  Wheat  . 851;  Oreenv.  Natl,  6  Pel., 
291.  are  some  of  the  cases  iu  which  this  course 
has  been  followed,  and  its  reasons  explainer). 
Tbe  question  has  usually  bi^en  concerning  the 
construction  of  a  statute  of  a  state.  But  we 
think  there  Is  no  sound  distinction  between  the 
conslruclion  of  a  law  enacted  by  the  Legisla- 
ture of  a  slate,  and  the  construction  of  the  or- 
ganic law  ordained  by  the  people  themselves. 
The  exposition  of  both  belongs  to  the  judicial 
department  of  the  government  of  the  Stat4*, 
and  its  decision  is  final,  and  binding  upon  all 
other  departments  of  that  government,  and 
upon  the  |>eople  themselves,  until  they  nee  nt 
to  change  their  constitution;  and  thi^  court  r<> 
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ceiT«s  such  a  settled  constnictioD  as  part  of 
tliefuDdamental  law  of  the  State. 

In  confonnity  with  these  principles,  we  are 
505*]  conBtrained  to  *bold  the  law  now  in  i 
question  to  be  inoperative  upon  the  demand  j 
ant's  title,  and  consequently,  that  be  is. not  { 
barred  by  it  from  m^nlainlng  this  action.  \ 

The  judgment  of  the  Circuit  Otmrt  mutt  be  re- 
verted, and  a  venire  de  novo  awarded. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Oirciiit  Court  of 
the  United  States  for  the  District  of  Maine, 
and  was  arsued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  cx>urt,  that  the  judgment  of  me  said 
Circuit  Court  in  this  cause  be.  and  the  same  is 
hereby  reversed,  with  costs;  and  that  thi-s cause 
be,  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  award  a  venire 
facia*  de  novo. 

Clted-2  Black,  603;  1  Wall.,  210:6  Wall.,  47t ;  16 
WaU.,2a0:7Otto,flM:2Hugbefl.^  161:  3  Wood  & 
H^48»;  6  Sawy»  198.1  Curt.,  42T,4)»i  XCurt.,]eai  1 
Wood.,  106 :  X  wouda,  m. 


ABRAM   SUEPPARD  and  JOHN  DUN- 
CAN, Plaintifft  in  Error, 

V. 

PEYTON  S.  GRAVES. 

Plea  to  meritt  admit*  Jurisdiction —  defendant 
munt  tr a  terse  proper  arermente  of  citiseMfiip, 
and  the  burden  i>  upon  him  to  duprote  tJtem. 

It  la  a  bad  mode  of  pleading  to  unite  ploasfn 
abatement  and  pleas  to  the  merits.    And  it  after 

E leas  In  abRtetnent,  a  defense  t>e  Interposed,  golnv 
>  the  merits  tit  the  coiitroverxy.  the  vrounds  al- 
leged In  abatement  become  thereby  Immaterial 
and  are  waived. 

When  a  plea  isflled  to  the  JuHsdiciion  of  the 
court,  upon  the  ground  that  the  platntlll  is  a  roel- 
dent  of  the  same  state  with  the  defendant.  It  is 
iDoumbentoD  the  defendant  to  prove  the  allega- 
tion. 

Tt  Is  of  no  onnsequonoe  wbetber  the  date  of  a 
promissory  not«  be  at  the  beginning  or  end  of  it. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

The  facts  are  all  set  forth  in  the  opinioD  of 
the  court. 

It  was  argued  by  Mbmtb.  V*  E.  Howard 
and  Ballinger,  in  a  printed  argument,  for 
the  plaintffs  in  error,  and  Mea$re.  Davidse 
and  O*  F.  Johnson  for  the  defendant  in 
error. 


The  points  made  by  the  counsel  forihepltunt- 
iffsln  error,  were  the  following; 

1.  The  court  erred  in  admitting  the  notef  in 
evident^,  because  there  was  a  variance  be- 
tween the  notes  oflTered  and  those  described  in 
the  petitions. 

The  petitions  allt-fred,  that  the  notes  were 
"  executed  and  delivered  at  Matagorda,"  but 
did  not  allege  that  they  boie  date  at  Matagor 
da,  as  was  found  to  be  the  fact  on  their  being 
produced. 

*ltwa8  the  plaintiff's  duty  to  ^ve  a  ["506 
perfect  description  of  his  notes,  so  aK  to  prevent 
ttie  possibility  of  (be  defendants  being  ever  sued 
upon  them  again,  and  if  so,  that  this  record 
should  be  a  bar. 

The  place  at  which  the  notes  bore  date  on 
their  face,  was  essential  to  their  descriptioo. 
When  the  objection  was  made,  the  plaintiff 
could  have  amended,  and  given  an  accurate 
description;  but,  refusing  to  do  this,  it  wasao' 
error  in  the  court  to  admit  the  notes. 

Thus,  the  words  "  value  received,"  are  ma- 
Icrial  in  a  description  of  the  note:  and  if  omit- 
ted, the  variance  will  be  fatal.  (1  Cliitty'i 
Pleadings.  339,  note  1.  ed.  18a3;&MonT. /oAh- 
mn.  10  Johns.,  4i8.) 

2.  The  court  erred  in  refusing  to  instruct  the 
jury,  "Ihut,  ui>on  the  iseueas  to  the  citizenship 
of  plaintiff,  the  burden  of  proof  was  on  ttw 
plaintifl  to  diow  such  citizenship  as  eniiilod 
iiim  to  sue;"  and  in  giving  the  instruction, 
"that  the  plaintiff  was  to  be  considered  a 
citizen  of  Louisiana,  as  alleged  in  his  petition, 
unless  it  was  pleaded  and  proved  that  he  was  a 
citizen  of  Texas." 

There  was  a  proper  plea  to  the  jurittdiction 
of  the  court,  presenting  the  issue  as  to  tlie 
citizenship  of  plaintiff. 

It  was  not  necessary  (hat  the  plea  should  be 
verified  by  affidavit.  (Hartley  %  Digest,  art. 
6»0,  sec.  Si,  Practice,  Act  1»46.) 

Besides,  there  was  no  demurrer  or  exception 
taken  to  the  plea  for  want  of  an  affidavit;  and 
if  one  had  bet-D  necessary,  it  was  waived  by  the 
plaintiff  taking  issue  on  the  fact. 

The  rule  which  ai  fln>t  prevailed  in  the  courts 
of  the  Unitctt  States,  required  the  plaintiff,  on 
the  general  issue,  to  prove  citizenship  as  al- 
Icgea.  {VatXett  d-  Keith  v.  Paetfie  Itumranee 
Company.  Paine's  C,  C,  594.) 

It  was  afterwards  decided,  however,  tliat  a 
plea  in  abatement  was  necessary  to  raise  the 
question  of  citizenship.  (Z>'  Wolf  v.  Rahaud  et 
al.,  1  Pet.,  470;  see  4D8.) 

The  courts  of  the  United  States  are  coiuts  of 
limited  jurisdiction ;  and  although  a  plea  to  (he 
merits  admits  the  jurisdiction,  yet  when  Juris- 
diction is  denied  by  a  proper  plea,  it  mutil  be 
diown  by  the  plaintiff.   (See  1  Uowen  &  Hill's 


NoTB.— PfetUHnff  to  merits  waives  pUa  in  altatt- 

ment. 

A  ptea  in  abatement  will  not  be  received  after  a 

{ilea  In  bar.  Palmer  v.  Evcrtson,  i  Cow..  417;  un- 
ees  under  spc'dnl  clrcuraAlances  of  which  the  court 
must  Judge.  Clapp  v.  Itolcb,  3  Greenl.,  216 ;  Stone 
V.  Proctor.  2  Chip..  11*  ;  Engle  v.  NelBon,  I  Penn.. 
442  ;  iUpley  v.  Warron,  2  Pick.,  693 :  Hlcdle  v. 
Stevens.  2  8erg.  A  11..  saT;  Mpggs  v.  CholBer, 
Hardin, 65:  1  Burrill's  Fract..  1A3:  Ollb.  a  P.,  105; 
see  Harkriosa  v.  Harknes^,  A  Hill..  213. 

A  ploH  In  abatement  with,  or  after  and  In  addi- 
tion to,  a  pica  In  bar.  Is  a  nullity,  and  need  not  he 
answered.  Cleveland  v.  Chandler.  1  8tew.,  489; 
^Imer  V.  Greene,  1  Johns.  Co.,  101;  1  A8bm..4:  2 


Munf.,2irT:  Kobinson  v.  Fisher,  SCai.. 90:  IChltt 
PI.,  491 ;  PulmDi-  v.  Dlxoo,  5  Uowl.  ft  K.,  tt!3. 

If  defendant,  after  bavin?  pleaded  In  siMtement, 
voluntarily  plead  to  the  action,  without  a  Judg- 
ment of  rc-tpoitdtni,  Ac,  It  la  a  waiver  of  hiB  flr«t 
pIfH  which  is  to  t>o  considered  as  If  never  Hied. 
Wilson  V.  Oliver,  I  Stew..  46 ;  Durnbain  v.  Webstor. 
ft  Mu»8.,  20)1 :  Kiibcrtfion  v.  Lea,  1  Stew.,  141 :  Egcr- 
ton  V.  Hart,  8  Verm.,  2«7. 

Mattem  in  abalemt-nt  are  waived  by  answering 
in  Imr.  Hrown  v.  Jones,  1  Hilt.  N.  T„aOt:  Oo#b- 
llng  V.  Bi'oaoh.  I  Hilt..  49;  Brown  v.  llllcrB,  Si 
Conit..  84:  Went  Wiitsti'd  Bank  v.  Ford.  27  Conn., 
28:!;  Branch  Bank  v.  Khew.  »?  Miss.  (8  Geotfre). 
IM. 
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Notes  to  PhUlips*  Ev..  p.  487,  note  376,  and 
authorities  referred  to;  Maj^  v  W^htman,  4 
Coon..  S7«;  Wootler  v.  Parmms.  Kirby,  37.) 

The  counsel  for  the  defendant  in  error  con- 
tended,  that  there  was  no  variance  between  the 
note  alleged  in  the  petition  of  defendant  in 
error  {R.  1  and  S)  and  that  afforded  in  evi- 
dence. 

1.  The  petition  alleged  the  place  -where  the 
note  bore  date,  in  the  usual  form,  even  under 
the  JiDglish  practice,  and  with  greater  certainty 
907*]  *lban  is  required  by  the  law  of  Texas. 
Bat.  bad  there  been  no  such  allegation,  the 
omission  would  have  been  imnialeriaL  (1 
8aund.  PI.  and  Ev..  260.) 

2.  That  there  was  no  error  in  the  refusal  of 
the  court  below  to  grant  the  first  prayer  of  the 
plaintifls  in  error,  which  plainly  tended  to  mis- 
lead the  jury,  is  manifest,  and,  indeed,  is  con- 
ceded by  the  brief  filed  by  their  counsel. 

8.  The  court  was  right  in  refusing  to  in- 
etruct  the  jury,  ' '  that  upon  the  issue  as  lo  the 
■ciliienship  of  plaintiff,  the  burden  of  proof  was 
on  the  plaintiff  lo  show  such  citizenship  as  en- 
titles him  to  sue;"  and  in  giving  the  inalruc- 
tion,  "  that  the  plaintiff  was  to  be  conttidered  a 
<^tisen  of  Louisiana,  as  allied  in  his  petition, 
Dnles9  H  was  pleaded  and  proved  that  be  was  a 
citizen  of  Texas." 

Exception  to  the  capacity  of  the  plaintiff  be- 
low to  sue  in  the  District  Court,  could  only  i»e 
taken  by  plea  in  abatement.  {Canard  v.  77i/ 
Attantie  Int.  Co.,  1  Pel..  886.  460:  D  Wolf  v. 
BtOaud  et  al..  Id.,  476,  498:  Bmm  v.  Gee,  11 
Pet.,aO,  Bt):  l^rwi  v.  HwidUsy.  6  How.,  1,  6: 
Smith  V.  A>m«*#n,  7  How.,  198,  216.) 

Such  being  the  case,  and  as  the  obligation  of 
proviDg  any  fact  lira  upon  the  party  who  sub- 
alantiaily  asserts  the  affirmative  of  the  issue, 
the  buraen  of  proof  was  necessarily  upon  the 
defendants  below. 

The  plea  is  strictly  affirmative  in  its  char- 
acter, alleging,  in  terms  and  subhtance,  tliat 
the  plaintiff  was  not  entitled  to  sue  In  the 
District  Court,  because  he  "  is,  and  was  at  the 
commencement  of  this  suit,  a  citizen  of  the 
State  of  Texas."  Being  introduciive  of  new 
matter,  and  concluding,  as  it  very  properly 
does,  with  a  verification,  the  defendants  below, 
who  pleaded  it,  held  the  afflrmallve,  inseparably 
connected  with  which  was  \\xe  onu»  prohandt. 
(1  Saund.  PI.  and  Ev.,  8,  18,  16.  22;  Uni>m 
Bank  of  Maryland  v.  Sidgeleu.  1  Harrii  &  Oilt, 
415-^19;  Smith  V.  Dovers,  2  Doug.,  428;  Jack 
son  on  Pleading  in  Real  Actions.  62,  65:  Foteler 
v.Ci>»/*r,  IMoo.  &Malk..24l;8.  C.  8C.  &  P., 
4«8;  Ooiatone  v.  UigecUn,  6  C.  &  P.,  666.) 

Indeed,  the  deflnition  of  a  plea  in  abatement 
(in  the  nature  of  which  is  a  plea  to  the  jurisdic- 
tion, or  to  the  penon  of  the  plaintiff),  is,  that 
by  it  the  defendant  "shows  cause  why  he 
^ould  not  be  impleaded,  or  if  impleaded,  not 
in  the  manner  and  form  he  now  is."  (Bpc. 
Abr.,  Abatement.) 

Whenever  the  plea  is  to  the  jurisdiction,  it 
must  state  another  jurisdiction.  (M.) 

4.  The  plea  in  abatement  was  a  nullity,  not 
having  beien  tiled  in  time.  (Act  of  Hay  18. 
1846,  sees.  38,  24,  26,  27;  Laws  of  Texas,  1846. 
pp.  869,  870.) 

Proceas  was  regularly  served  on  one  of  the 
508*]  defendants  below.  "May  81,  1850;  on 
the  other,  October  12,  1850.  The  court  met 
HoWAltD  14. 


on  the  first  Monday  of  December,  1850.  The 
plea  was  not  filed  until  January  6,  1851. 

Mr.  Jwstiet  Daniel  delivered  the  opinion  of 
the  court: 

The  defendant  in  error,  in  conformity  with  a 
mode  of  practice  In  the  State  of  Texas,  insti- 
tuted an  action  at  law  against  the  plaintiffs  in 
error  upon  their  promissory  note.  That  note 
was  in  the  words  following: 

"On  the  first  day  of  January,  1850,  we 
Jointly  and  severally  promise  to  pay  to  Peyton 
S.  Graves,  or  order,  at  the  counting  house  of 
R  &  D.  O.  Mills,  in  Brazoria  County,  the  sum 
of  $1,845.94,  for  value  received,  with  eiglit 
per  cent,  interest  thereon,  from  the  flrst  day  of 
January,  till  paid.  Abm.  Sheppahd. 

John  Duncan. 

"Mttlagorda,  Sept'r  28d,  1844." 

The  petition  sets  forth,  that  Peyton  S. 
Graves,  a  cilizen  and  inhabitant  of  Louisiana, 
representa,  that  Abram  Sheppard  aod  John 
Duncan,  both  citizens  and  residenlti  of  the 
County  of  Matagorda,  In  the  Slate  of  Texiis, 
are  jointly  and  severally  indebted  to  the  peti- 
tioner in  the  sum  of  $1,845  94,  with  interest 
thereon,  at  eight  per  cent  per  annum,  from  the 
first  di^of  January,  1844,  until  paid — forthat 
heretofore,  to  wit:  at  Matagorda,  in  the  HInte 
of  Te-xaa.  on  the  23d  day  of  September,  1844, 
the  said  Hbeppard,  who  feigns  his  name  Abni. 
Sheppard,  and  the  said  Duncan,  executed  and 
delivered  to  the  petitioner,  their  joint  and  sev- 
eral promissory  note,  dated  September  38d, 
1844,  and  signed  Abm.  Bheppuxl  and  John 
Duncan,  by  which,  &c. 

Upon  ihe  summons  issued  against  each  of 
the  defendants,  the  marshal  returns,  that  he 
had  executed  the  summons  on  Ihe  13th  of  Oc- 
tober, 1850.  serving  each  of  them  with  a  certi- 
fied copy  of  the  petition  and  summoos.  and 
with  r^rd  to  Duncan,  the  return  further 
states  that  the  original  summons  was  also  ex- 
hibited to  him.  The  platntUfs  in  error  ap- 
peared to  the  action,  and  attempted  to  interpose 
several  defenses  in  the  nature  of  pleas  in  abate- 
ment. They  first  allege  jointly,  that  Ihe  court 
could  not  take  cognizance  of  thecause,  because 
the  plaintiff  below  was  not,  at  Ihe  commence- 
meot  of  the  suit,  a  citizen  of  Louisiana,  but  of 
the  State  of  Texas. 

The  defendant  Sheppard,  then  pleads  sepa- 
rately, that  the  roarslul's return  upon  the  sum- 
mons was  not  legal,  and  should  be  quashed, 
because  it  does  not  state  that  the  marshal  had 
delivered  to  ihe  defendant,  in  person,  a  copy  of 
the  citation,  and  of  the  petition  accompanying 
it;  and  that  the  return  was  not  *made  [*50tf 
and  signed  by  the  deputy  purporting  to  make 
and  «ign  the  same. 

The  defendant  Duncan  also  pleads  separately 
in  abatement,  that  the  citation  calls  upon  him 
to  answer  the  complaint  against  him  and 
Abraham  Sheppard.  whereas  the  true  name  of 
said  Sheppard  is  Abram,  and  not  Abraham; 
and  he  also  insists  upon  the  insufilciency  of  the 
return  to  the  summons,  because,  as  he  alleges, 
that  return  does  not  state  that  the  man^hal  de- 
livered to  him.  in  person,  a  copy  of  the  citation, 
or  of  the  petition  accompanying  it. 

In  addition  to  these  pleas  in  abatement,  the 
defendants  below  interposed  a  defense  upon  the 
merits  in  the  nature  of  the  general  Issue,  by 
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which  they  deny  all  and  Biogular  (he  matters 
elated  in  the  petition,  and  say  that  they  are  not 
indebted  to  the  plaintiff  aa  he  haa  alleged,  and 
in  this  defense  they  conclude  to  the  country; 
whilst  in  the  inti'oduction  thereto,  they  declare 
that  they  do  not  waive  their  several  pleas  in 
abatement,  but  fully  rely  upon  the  same.  After 
this  series  of  heterogeneous  defenses,  the  plaint- 
tiff  moved  the  court  to  strike  out  the  plea  to 
tiie  jurisdiction  and  all  the  other  pleas  in  abate- 
ment tendered  by  the  defendants,  assigning,  as 
the  grounds  of  this  motion,  that  those  pleas 
were  not  filed  within  the  time  required  by  law. 

Upon  the  trial  of  the  cause,  the  court  seems 
to  have  considered  the  case  as  standing  before 
it  upon  all  the  defenses  attempted,  but  nded 
out  the  several  pleas  in  abatement,  though 
whellier  for  the  insufficieDcy  of  those  pleas  in 
prjint  of  law.  for  the  want  of  proof  to  sustain 
them,  or  lor  their  irregularity  in  the  onier  of 
pleading,  does  not  certainly  appear  from  this 
record.  The  jury  upon  the  issue  Joined  upon 
the  merits,  rendered  a  verdict  for  the  piainliff 
for  ifae  sum  of  $2,788.69,  for  which  judgment 
was  given  with  costs. 

The  incongruities  in  practice,  which  mark 
the  progress  of  this  case  in  the  court  below,  are 
much  to  be  regretted,  as  having  a  tendency  to 
confound  the  proceedings  in  courts  of  justice; 
proceedings  calculated  to  define  and  dlstin- 
Kuish  tlie  righu  of  parties  litigant,  and  to  con- 
duct the  courts  to  a  correct  adjudication  upon 
those  rights;  proceedings  iodeeu  founded  upon, 
and  as  it  were  saoctitied  by,  an  experience  of 
their  usefulness,  and  even  of  their  necessity. 
Thus  it  has  ever  been  received  as  a  canon  of 
pleading,  that  matters  which  appertain  solely 
to  tlie  juHsdiclion  of  a  court,  or  to  the  disabil- 
ities of  the  suitor,  should  never  be  blended  with 
questions  which  enter  esBcnttally  into  the  sub- 
ject matter  of  the  controversy;  and  that  all  de- 
fenses involving  Inquiries  into  that  subject  mat- 
ter imply,  nay  admit,  the  competency  of  the 
parties  to  institute  such  inquiries,  and  the  au- 
thority of  the  court  to  adjudicate  upon  Ihem. 
510*]  Hence  it  is,  that  *pleas  to  the  jurisdic- 
tion or  in  abatement,  are  deemed  inconsistent 
with  those  which  appertain  to  the  merits  of  a 
cause;  they  are  trien  upon  different  views  aa 
to  the  relations  of  the  parties,  and  result  in  dif- 
ferent conclusions.  A  striking  illustration  of 
the  mischiefs  Sowing  from  the  departure  from 
the  rule  just  stated,  is  seen  in  the  practice  at- 
tempted in  the  case  before  us.  If  it  could  be 
imagined  that  the  plea  to  the  jurisdiction  and 
the  plea'  to  the  menis,  could  be  regularly  com- 
mitted to  Ibe  jury  at  tbe  same  time,  tbe  ver- 
dict might  involve  tlie  following  absurdities: 
should  tile  finding  be  for  the  plaintiff,  tbe  judg- 
ment would,  as  to  the  defendant,  be  upon  one 
issue,  tliat  of  respondeati  ouster,  and  upon  the 
other,  that  he  pay  the  debt,  as  lo  the  justice  of 
which  he  was  commanded  to  answer  over. 
Bhould  the  finding  be  for  tbe  defendant,  the 
judgment  upon  one  issue  must  be  that  the  debt 
was  not  due,  and  upon  the  other,  that  the 
court  called  upon  so  to  pronounce,  had  no  au- 
thority over  the  case.  So  that  in  either  aspect 
there  must,  under  this  proceeding,  be  made 
and  determined  one  issue,  which  is  incongru- 
ous with  and  immaterial  to  the  other,  A  prac- 
tice, thus  fraught  with  ctHiftwioQ  and  perplex- 
ity, and  one  endangering  tbe  rights  of  suitors. 


it  is  exceedingly  desirable  should  be  reformed, 
and  we  are  aware  of  no  standard  of  reformation 
and  improvement  more  safe  or  more  convenient 
than  that  which  is  supplied  by  the  time-tested 
rules  of  the  common  law.  And  by  one  of 
thme  rules,  believed  to  be  without  an  excep- 
tion, it  is  ordained,  that  objections  to  the'juris- 
diction  of  the  court,  or  to  the  competency  of 
tbe  parties,  are  matters  pleadable  in  abatement 
only,  and  that  if  after  such  matters  relied  on, 
a  defense  be  interposed  in  bar  and  going  to  tbe 
merits  of  tbe  controversy,  the  pounds  alleged 
in  abatement  become  thereby  immaterial,  and 
are  waived. 

With  respect  lo  the  exception  taken  to  tbe 
ruling  of  the  District  Court,  as  to  the  obligation 
of  Ibe  defendant  lo  prove  his  averment  of  the 
plaintiff's  residence  iu  the  Slate  of  Texas,  and 
not  of  Louisiana,  as  set  forth  in  tbe  petilton, 
were  the  decinion  of  this  question  deemed  req- 
uisite here,  we  should  say  that  the  true  doc- 
trine applicable  to  the  question  is  this:  iliat  al- 
though in  the  courts  of  the  United  Utatm  it  is 
necesfiary  to  set  forth  the  fj^unds  of  ibeir  cog- 
nizance as  courts  of  limited  jurisdiction,  yet 
wherever  jurisdiction  shall  be  averred  in  the 
pleadings,  in  conformity  with  the  laws  creat- 
ing those  courts,  it  must  be  taken  prima  faeie 
as  existing,  and  that  it  is  incumbent  on  him 
who  would  impeach  that  jurisdiction  for  causes 
dehors  the  pleading,  to  allege  and  prove  such 
causes;  that  the  necessity  for  the  allegation  and 
the  burden  of  sustaining  it  by  proof,  both  rest 
upon  the  party  taking  the  exception.  Such, 
we  think,  would  be  the  proper  rule  r^8ulting 
from  the  intrinsic  character  of  the  exception, 
*and  such  we  consider  the  doctrine  1*^1^^ 
enuDCial«:d  In  tbe  cases  of  (Jonard  v.  The  Ai' 
larUic  Inmiranee  Omapany,  iu  1  Pet.,  886,  and 
D'Wot/v.  Babattdet  at..  Id.,  476.) 

This  doctrine  we  are  unwilluig  to  disturb. 
Tbe  cases  just  referred  to,  as  weit  as  those  of 
Sims  V.  UuiuUey,  in  6  Howard,  and  8mHh  v. 
Kernoe/ien,  7  Id.,  198,  expressly  afiirm  the 
common  law  principle  of  pleading,  hereinbe- 
fore mentionea.  that  tbe  question  of  the  resi- 
dence or  of  the  right  of  tbe  parties  to  sue,  a» 
incident  lo  residence,  cannot  be  inquired  into 
under  the  general  issue. 

The  plea  of  a  misnomer  of  the  defendant 
Sheppard.  by  Ihe  insertion  of  two  superfluous 
letters  in  hitt  Christian  name,  and  the  still  more 
captious  and  unmeanioe  distinction  attempted 
between  serving  the  defendants  with  a  certified 
copy  of  the  petition  and  summons  in  this  suit, 
and  a  delivery  of  that  petition  and  summonstn 
the  defendants  in  person,  is  disposed  of  by  the 
same  rule  which  displaces,  as  Irrelevant  and  Im- 
material, the  exception  taken  to  tbe  jurisdic- 
tion. . 

The  question  of  variance  between  the  note 
and  the  description  of  it  in  the  petition,  it  is 
no^easy  to  comprehend,  unless,  indeed,  it  is  in- 
tended by  tbe  defendaiits  to  insist,  that  a  note 
should  have  Its  date  inserted  at  lis  Ixiginnine 
only,  ana  cannot  he  dated  at  the  termination  of 
it:  for  the  note  at  the  bottom  bears  upon  it  Ihe 
date  as  well  as  the  place  of  its  execution,  vb^ : 
Matagorda.  September  28,  1844,  and  the  de- 
scription and  the  petition  accord  with  both 
tbene  tects.  It  is  true,  the  petition  contains  ft 
recital  thai  Matagorda  ia  within  the  State  of 
Texas,  but  by  no  extreme  of  cavil  can  this  n- 
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dtd  be  coDverted  Into  a  misdescription  of  the 
Bote. 

tfpon  the  whote  ea*e,  tee  think  the  judgment  of 
the  Dutriei  Court  teas  correct,  and  maeeording- 
Igordfirit  to  be  affirmed. 

OBDBB. 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  n:cord  from  the  Dis- 
trict Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by 
couQsel;  on  consideration  whereof,  it  is  now 
bere  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  District  Court 
In  this  cause  be,  and  the  same  is  hereby  af- 
flrmed,  with  costs  and  interest  until  the  same 
Is  paid,  at  the  same  rate  per  annum  tliat  sim- 
ilar judgments  bear  in  the  courts  of  the  State 
of  Texas. 


Ciled-I4  Row.,  51£;  19  How.. 519. 667. S90 ;  20  How., 
an ;  S  Wall..  4Sa ;  1  MoCrarr,  80 :  Z  FUpplo.  608. 


518»]  'ABRAH  SHEPPARD  akd  JOHN 
DUNCAN,  PUUnUfft  in  Errtrr, 

». 

PEYTON  S.  GRAVES.  . 

Amb»  on  d^endant  to  ditprove  awrmont*  of 
eitimtMp. 


In  tbts  case,  as  In  tfae  preceding.  It  Is  decided,  that 
where  the  plsititiff  averred  eaouirh  to  ahuw  the  Ju- 
rladlotlon  of  the  c-ourt  and  tbo  defendant  pleaded 
In  abatement  that  the  pltifntlir  wasdli^ablod  from 
brinsintr  the  sulu  on  nocount  of  residence.  It  was 
Incuinbent  upon  the  defendant  to  sustain  tlie  al- 
iMatton  by  proof. 

until  that  was  done.  It  was  not  necessary  for  tl^e 
Irtatatitr  to  offer  any  erldenoe  upon  the  sutijeot. 

THIS  cose  was  brou^t  up  by  writ  of  error 
from  the  District  Court  of  the  United 
Slates  for  the  District  of  Texas. 

The  parties  were  the  same  as  those  lo  the 
preceding  case,  and  the  point  upon  which  the 
decision  of  the  court  turned  was  the  same  as 
one  of  those  decided  in  the  preceding  case. 

It  was  argued,  in  conjunction  with  the  other. 
hj  the  same  counsel. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  is  a  suit  between  the  partiea  to  the  case 
No.  65,  and  is  in  all  the  features  essentially  the 
nme  with  ttie  former  case  with  one  exception, 
which  witi  be  pointed  out. 

In  this  suit,  ns  in  No.  65,  the  defendants  be- 
low demurred  to  the  petition,  pleaded  in  abate- 
ment to  the  regularity  of  the  service  of  proc 
ew,  to  the  disability  of  ibe  plaintiff  on  the 
score  of  resideaoe,  and  then  interposed  a  de- 
fense in  the  naturv  of  the  general  issue,  but  ten 
dered  no  proofs  In  support  of  their  defenses, 
either  in  abatement  or  in  bar.  The  plaintiff,  to 
sustain  the  Jurisdiction  of  the  court  upon  the 
question  of  reudenoe,  and  to  meet  the  pleas  in 
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abatement,  offered  to  read  the  deposition  of 
two  witnesses,  Rugcly  and  Blair,  residents  of 
the  City  of  New  Orleans,  in  the  State  of  Loui- 
siana, taken  de  bene  em  before  a  commissioner 
In  the  City  of  New  Orleans,  under  the  Act  of 
Congress  of  1789.  The  reading  of  these  depo-<i- 
tiouB  was  objected  to  by  the  defendants,  be- 
cause the  commissioner  did  not  certify  ibat  the 
witnesses  residtid  at  a  greater  distance  than  one 
hundred  miles  from  the  place  of  trial,  but 
stated  only  that  they  were  residents  of  the  City 
of  New  Orleans,  within  the  Eastern  District  of 
the  State  of  Louisiana,  and  beyond  the  juris- 
diction of  the  Di-strict  Court  of  Texas.  Tlie 
court  permitted  tiie  introduction  of  ornl  evi- 
dence to  prove  that  the  City  of  New  Orleans 
was  at  a  greater  distance  than  one  hundred 
miles  from  Galveston,  the  place  of  trial;  and 
ruling  also  that  the  court  itself  knew  judicially 
the  mail  routes  and  distances  thereof,  and  that 
New  Orleans,  the  place  of  taking  said  deposi- 
lions.  WHS  more  than  one  hundred  miles  from 
Galveston,  the  place  of  trial,  permitted  the  dcp- 
oiiiliooa  to  be  read  in  evidence. 

•Whether  Hie  District  Court  erred  [*5I3 
in  aUowing  an  omission  in  the  certificate  of 
the  Commissitmer  to  be  8upplie<1  by  oral  evi- 
dence, or  could  regularly  act  upon  knowledije 
assumed  to  be  within  its  judicial  cognizan<«, 
we  do  not  consider  it  necessairto  examine,  in 
order  to  dispose  of  the  case  before  us.  U  must 
be  recollected  that  the  defendants  below  at- 
tempted no  proof  whatsoever  in  support  of  any 
of  their  pleas.  The  plaintiff  having  averred 
enough  to  siiow  the  jurisdiction  of  the  court, 
and  nothing  having  been  adduced  to  impeach 
it,  that  jurwdiction  remained  as  stated,  and  the 
plaintiff  could  lose  Dolhlng  by  adducing  either 
imperfect  evidence,  or  no  evidence  at  all,  in 
support  of  that  which  clearly  existed,  and 
which  he.  under  the  circumstances,  could  not 
be  called  on  lo  sustain.  Even  then  bad  the 
case  in  the  District  Court  st(x)d  upon  an  issue 
regularly  formed  upon  the  pleas  in  abatement, 
the  evidence  of  the  depositions  was  wholly  un- 
necessary-^the  ruling  of  the  cd^irt  upon  that 
evidence  was  immaleriftl  and  should  not  impair 
the  stren^h  of  the  plaintiff's  case,  which  was 
perfect  without  it.  But  the  exception  to  the 
ruling  of  tlie  court  on  this  point,  must  lie  un- 
available upon  another  view,  as  given  in  our 
considemttoo  of  the  preceding  case.  By  inter; 
posing  the  plea  of  the  generu  Issue  after  their 
several  pleas  in  abaiement,  the  defendants  have 
effectually  waived  those  pleas,  and  surrendered 
the  positions  covered  by  them. 

The  judgment  of  tlte  Circuit  Court  mmt  in 
thA  COM  ttUo  be  affirmed, 

ORDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Dislrict  Court  of 
the  United  States  for  the  District  of  Texas,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  now  hi-'re  ordered  and  adjudged  b^  this 
court,  that  the  judgment  of  tfae  said  District 
Court  in  this  cause  be,  and  the  same  Is  hereby 
affirmed,  with  cost»,  and  interest  until  the  same 
is  paid,  at  the  same  rate  per  annum  that  simi- 
lar judgments  bear  in  the  courts  of  the  State  of 
Texas. 
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SAMUEL  MARSH.  WILLIAM  E.  LEE.  asd 
EDWARD  O.  DELAVAN,  Plaint^  in  Br 

EDWARD  BROOKS,  and  VIRGINIA  C. 
HiB  Wife;  CHARLES  P.  BILLON  and 
FRANCIS  E.,  HIS  Wifb;  WALTER  Q. 
REDDICK  AND  DABNEY  C.  REDDICK. 

Treai^  between  U.  8.  and  Saf  and  Fox  Indians 
— Ut(£  by  open  and  notorious  posmnion  by  set- 
tler under  Spanixh  permit,  protected. 

Tbls  court  decfded.  In  8  Howard,  228,  tbnt  the  re- 
dtalefn  a  patfot  for  land,  retcrrlnir  to  titles  of  an- 
torlor  date,  were  not  of  theiiist-Jves  MlQIC'lent  to 
ei-tablleh  the  tltlcfthue  recited. 
ai4*]  *1  ho  lilies  themselveB  being  now  produced, 
ir  f8  decided,  ttittt  a  permit,  triven  by  the  Lleuten- 
aiit-GorerDor  of  Uj>pcr  Louisiana,  In  1790.  to  a  per- 
enn  to  form  an  eetuhlfshmrnt  on  the  Mlaelssippl, 
l'<illowpd  tiy  Hctual  poHseHslon  and  Improvement, 
entitle  the  occupant  to  (HO  acres,  lucludlngr  bfs  Im- 
provements lilthouifh  the Indlim  title  wasnotthen 
extinjruished. 

It  wait  not  the  practice  of  the  Spanish  rorem- 
menttomake  treaties  with  the  Indian  tritx«,  de- 
flnlnfT  their  boundaries;  but  to  prevent  Beitlc- 
nieuts  upon  tJielr  lands  without  special  peruiitG. 
Such  permits,  however,  were  unual. 

The  eonetructlon  of  the  Treaty  but  ween  the  Unit- 
ed States  and  the  Kaeand  Fox  Indians,' must  be  tlittt 
the  latter  assented  to  an  occupancy  which  was  as 
uotorlous  astbclrown. 

The  Act  of  Contrress.  approved  April  W,  1816  <3 
Stat,  at  I^r^e,  328),  oonflruiing  certain  claims  to 
land.  conHrmed  thl^  one.  althoui^h  the  Itccorder  of 
Land  Titles,  tn  hlH report,  made  io  1815,  had  added 
these  words,  "If  Indian  title  extinifuiBhetL"  These 
wordB  were  surpliuase. 

THIS  case  was  brought  up  by  writ  of  error 
froni  the  District  Court  of  the  United  Stales 
for  the  Soulhero  District  of  Iowa. 

It  was  before  tliis  court  at  Jaouarr  Term. 
1850,  and  is  reported  Id  8  Howard,  223. 

The  cliildren  and  heirs  of  Thomas  F.  Red- 
dick  (the  defendanlH  in  error),  were  the  plaint 
iffa  in  the  court  beiow,  having  brought  their 
action  by  writ  of  right,  according  to  the  prac- 
tit-e  of  the  coitrts  in  Iowa,  to  recover  040  acres 
of  land  upon  the  right  bank  of  the  Miraissippi 
River. 

The  Acts  of  CongRw  and  the  patent  to  Red- 
dick  are  set  forth  in  8  Howard,  to  which  the 
reader  is  referred.  But  the  plaintiffs  iiaving 
offered  additional  evidence,  it  may  be  proper 
to  bring  the  whole  into  one  view.  In  the  former 
trial  the  r^aintiffs  relied  on  the  recitals  in  the 

EHtent  to  Reddick  to  prove  the  title  of  Tesson : 
ut  this  court  having  decided  that  those  recit- 
als were  insufQcient,  the  evidence  produced  up- 
on the  trial  of  the  prtseot  suit  fn  the  District 
Court  was  the  following: 

Plaintiffa'  Evidence. 

1.  The  plaintiffs  proved,  that  Louis  Honor£ 
Tesson  settled  on  the  land  in  controversv,  in 
I'm,  and  on  the  30(b  of  Marob.  1799,  obtamcd 
from  ttie  Spanish  government  a  written  per- 
mit to  settle  thereon,  which  is  recited  at  length 
in  the  record. 

2.  ThM  Tesson  had  pOBseseion.  and  inhab- 
ited, cultivated,  and  had  houses  and  orchards 
and  fields  on  eaid  lands,  in  179»,  1790,  1600. 
and  until  1805;  and  that  all  his  right,  under 
the  permit  and  settlement,  pansed.  by  mesne 
Conveyances,  to  said  Thomas  F.  Reddick. 

8.  That  said  Reddick  duly  presented  and 
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E roved  befOTe  the  BeocHrierof  Land  Titles  at 
t.  Louis,  his  claim,  and  claim  of  title  from 
Tesson  to  said  land ;  and  that  said  Recorder,  by 
his  report,  dated  November  Ist.  1815,  reported 
on  said  claim  bis  opinion,  as  follows:  "  Granted 
640  acres,  if  Indian  rights  extinguished." 

*4.  The  Act  of  Congress,  approved  [*515 
April  29tb,  I8t6  (3  U.  H.  Stat,  at  Large,  p. 
828.  ch.  150).  "  for  the  con0rmation  of  cerii^ 
claims  to  land  in  the  Western  District  of  the 
State  of  Louisiana,  and  in  the  Territory  of  Mis- 
souri." 

5.  That  on  the  17th  of  May,  1888.  a  patent 
ccrtiflcaieiNo.  1157)  was  delivered  by  the  Re- 
corder of  Lund  Titles  at  St.  Louis  to  Edward 
Brooks  (one  of  the  original  plaintiffs)  for  the 
land  referred  to  in  the  report  of  November  Ist, 
1815. 

6.  A  patent  of  the  United  States,  issued  to 
Thomas  P.  Reddick.  described  as  assignee  of 
Joseph  Itobidoux,  assignee  of  Louis  llonore 
Teasoo,  for  the  lands  in  controversy,  dated  the 
7th  Februarj',  1839. 

7.  They  also  proved,  that  they,  the  plaintiffs, 
were  the  heirs  and  legal  representatives  of  said 
Reddick;  and  that  the  defendants  were  in  pos- 
session of  the  land  in  controveniy,  at  the  com- 
mencement of  the  suit,  and  rested  their  case. 

Defendants'  Evidence. 

The  defendants  then  gave  in  evidence : 

1.  The  Treaty  between  the  United  States  and 
the  Sac  and  Fox  Indians  (7  U.  S.  Slat,  at 
Large,  229),  made  at  Washington  on  the  4th  of 
Au^st,  1^,  by  the  first  article  whereof,  these 
Indians  ceded  to  the  Unite^  States  alt  their 
right  and  title  to  the  lands  claimed  by  them  be- 
tween the  Mississippi  and  the  Missouri  rivers, 
and  a  northerly  line,  running  from  the  Missou- 
ri, at  theentrance  of  the  ^nsas  River,  north 
too  miles,  to  the  northwest  cfwner  of  the  State 
of  Missouri,  and  thence  east  to  the  Hissisrippi; 
but  with  the  understanding  "  that  the  small 
tract  of  land  lying  between  the  rivers  Des 
Moines  and  Mississippi,  and  the  section  of  the 
above  line  between  the  Misfissippi  and  the  Des 
Moines,  is  intended  for  the  use  of  the  half- 
breeds  belonging  to  the  Sac  and  Fox  nations; 
thev  holding  it,  however,  by  the  same  title, 
and  in  the  same  manner,  that  other  Indian  titles 
are  held." 

2.  The  Act  of  Congress,  approved  June  80th, 
1834  (4  U.  8.  Stat,  at  Large,  ch.  167,  p.  740), 
"  to  relinquish  the  reversionary  interest  of  the 
United  States  io  a  certain  Indian  reservation 
lying  between  the  rivers  Mississippi  and  Dee 
Stoines." 

8.  That  the  land  In  controversy  is  included 
within  the  interior  boundary  lincso^  the  Sac  and 
Pox  half  breed  reservation,  referred  to  in  the 
Treaty  of  1824,  and  Act  of  Congress  of  1884. 

4.  The  Act  of  Congress  of  Julr  1st.  1H36  (6 
U.  S.  Sut  at  Large,  p.  661).  by  which  ibe 
United  Slates  relinquished  to  the  heirs  of  said 
Tliomas  F.  Reddick,  their  right  In  the  lands 
embraced  in  said  patent — but  reserving  any 
older  or  better  claim  not  eman^ing  from  the 
United  States,  and  providing,  that  in  case  said 
lands  should  be  included  in  any  reserva- 
tion theretofore  *made  under  treaty  r*616 
with  any  Indian  tribe.  Reddick  should  be  au- 
thorized to  make  another  location  on  unappro- 
priated lands. 
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5.  That  the  640  acres  of  land  referred  to  id 
said  Act  of  CoDgreas,  of  Julr  Ist.  1886.  He 
vUhin  tbe  eiterlor  boundary  liDes  of  said  Sac 
and  Fox  half-breed  reservation,  made  by  tbe 
Treaty  of  Auguat  4th,  1834. 

6.  That  the  land  in  controversy  is  worth 
more  than  $2,000. 

The  defendants  tbeod^sted  their  caM. 
Tbe  plaiotiffa  then  prayed  the  raurt  to  in- 
struct the  jury — 

1.  That  under  tbe  Treaty  with  France,  of 
the  SOth  April,  1609.  aud  the  several  Acts  of 
Ctmgteea  passed  in  pursuance  thereof,  for  set- 
tlement of  titles  iQ  the  Territory  of  Missouri, 
Tesmn.  and  Redditik  as  his  assigDi-e,  bad  a 
valid  subsisting  interest  in  tbe  land  in  contro- 
versy, at  tbe  date  of  the  report  made  by  the 
Recorder,  which  was  not  devested  by  the  res- 
ervation in  the  Treaty  with  the  Bac  and  Fox 
Indians,  or  the  Act  of  Congress  of  the  3titb  I 
June.  1834. 

2.  That  tbeclaimof  Tesaon.  and  of  Rcddick.  : 
as  his  assignee,  as  rcporied.  was  substantially  j 
conSrmed  by  the  Act  of  Congress,  approved  i 
AprU  27lh.  1»I6. 

8.  That  tbe  patent,  taken  in  connection  with 
other  evidence,  conveyed  to  the  plaintiffs  a  fee 
simple  title  to  the  mnd  in  controversy,  and 
overrides  ^e  title  set  up  by  defendants. 

These  instructions  were  given  by  tbe  court. 

The  defendauts  then  prayed  the  court  to  in- 
struct tbe  jury — 

1.  That  under  the  report  of  tbe  Recorder  of 
Land  Titles,  given  in  evidence  by  (he  plaintiffs, 
lliOT  are  not  entitled  to  recover  Uie  land,  unless 
their  title  thereto  has  been  conSrmed  hy  an 
Act  of  Congress.  This  instruction  was.  given 
by  the  court. 

2.  That  the  true  construction  of  the  Act  of 
Congress  of  the  29lb  of  April,  1816,  given  in 
evidence  by  the  plaintiffs,  does  not  confirm 
their  title  to  tbe  lands  sued  for,  if  tbe  Indian 
title  to  the  same  was  not  at  that  time  extin- 
guished. 

8.  That  tbe  Treaty  of  August  4th,  1824.  with 
the  Sac  aud  Fox  Indiana,  is  a  recognition  by 
the  United  Slates,  at  the  dale  of  said  Treaty,  of 
the  Indian  right  to  the  lands  in  controversy;  the 
Same  being  wittiin  the  Sac  and  Fox  half-breed 
reservation. 

4.  "Riat  the  Indian  title  to  tbe  land  iocuntro- 
vcn^  was  not  extinguished  prior  to  the  4th  of 
August,  18^. 

5.  Tliat  tbe  plaintiffs  have  shown  no.right 
to  recover  the  land  in  controversy  in  this  suit. 

The  first  of  these  instructions,  prayed  for  by 
the  defendants,  was  given  by  tbe  court;  but  tbe 
second,  third,  fourth  and  fifth  instructions,  as 
pnved,  were  refused  to  be  given. 

The  defendants,  by  their  counsel,  excepted 
517*J  to  tbe  rulings  and  'decisions  of  the 
court  m  ^ving  the  instructions  prayed  for  by 
the  plaialiffs,  and  in  refuting  to  give  the  second, 
tliird,  founband  fifth  instructions,  prayed  for 
by  the  defendants. 

The  jury,  under  thene  instructions,  found  a 
verdict  for  the  plaintiffs,  and  a  bill  of  excep- 
ticms  brought  these  several  rulings  before  this 
court  for  review. 

It  was  argued  by  ifr.  BaUer  for  the  plaint- 
iffs in  error,  and  Mr.  Qeyvr  for  the  defendants 
in  error. 

Mr.  Bntler,  for  the  plaintiffs  in  error  made 
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several  points.  The  one  upon  which  the  de- 
cision of  the  court  diiefly  turned,  was  the  fol- 
lowing: 

II.  The  District  Court  erred  in  giving  to  the 
jury  tbe  several  instructions  prayed  for  by  tbe 
counsel  for  tbe  plainliffs  below. 

I.  The  instruction,  "that  under  the  Treaty 
with  France  of  the  aOth  of  April.  1803.  and  the 
Acts  of  Congress.  Tesson.  and  Reddick.as  his 
assignee,  bad  a'  valid  subsisting  interest  in  the 
land  in  controversy,  at  the  dale  of  the  report 
made  by  the  Recorder,  which  was  not  devested 
by  the  reservation  in  the  Trca^  with  the  Sac 
and  Fox  Indians,  or  the  Act  of  Congfees  of  tlie 
SOth  of  Juno,  1834,"  was  erroneous. 

After  analyzing  the  Treaty,  and  tbe  several 
Acts  of  Congress  from  that  time  to  1815,  Mr. 
Butler  came  to  tlie  following  conclusion: 

Neither  under  the  Treaty  nor  under  any  one 
of  the  above  cited  Acts,  or  all  of  lliem  com- 
bined, had  Roddick  as  the  assignee  of  Tesson, 
a  valid  subsisting  interest  in  tbe  land  in  contro- 
vc-rsy,  at  tbe  dale  of  the  Recorder's  report, 
Novumber  1,  1815. 

1.  Under  tbe  Treaty,  every  species  of  title  to 
landa  in  Louisiana,  emanating  from  the  French 
or  Spanish  govemmenia — whether  perfect  and 
cnmplete,  or  inchoate  and  incomplete— was 
recoguized  and  protected  as  ''property;"  but 
mere  permits  to  make  settlements  on  such 
lands,  even  when  lawfully  granled  by  such  au- 
thorities, conferred  no  right  of  property  within 
tbe  meaning  of  tbe  Tri'aty.  {IjCt  Bias  v.  Bnt- 
meU,  4  How..  4tt3:  Soulard  &  Smith  v.  Unii^ 
8tiUeA.4  Pet.,  511;  Umithv.  Umt£d  Utatet,  10 
Id..  320;  W/i^rry  v.  United  Statet.  10  /rf.,  838; 
Chouteau,  v.  Bckhart.  2  How.,  844;  Menard't 
Heirs  V.  Ma*8ey,  8  Id.,  293,  808.  806;  B^^aell  v. 
Pmrme.  8  Id.,  317;  Landesv.  Brant.  10  Id., 
348:  Glenn  v.  United  State*,  13  Id  ,  250;  Heirt 
of  ViUmont  v.  United  States,  13  Id.,  261.) 

3.  The  equitable  claim  of  settlers  under  such 
permits,  upon  the  justice  or  bounty  of  the  gov- 
ernment, to  complete  their  titles,  devolved, 
after  tbe  Treaty  of  Cession,  on  Congress,  who, 
by  the  several  slalutes  above  cited,  have  acted 
upon  and  regulated  the  subject.  (Cases  above 
cited.) 

*3.  No  specific  quantity,  and  no  [*518 
definite  location,  are  mentioned  in  tbe  written 
p«!rmit  to  Tesson ;  be  is  merely  permitted  to 
fstablisb  himself,  for  the  purpose  of  trade  with 
the  Indians,  at  the  bead  of  the  rapid  of  the 
River  Dcs  Moines.  No  survey  could  have  been 
made,  nor  was  any  made  or  contemplated, 
under  this  permit;  nor  did  any  interest,  in  any 
particular  tract,  pass  by  it  to  Tesson,  {United 
Stately.  F»rbe»,  15  Pet.,  173;  Same  v.  Buyek, 
Id..  215;  Same  v.  O'llara,  Id..  275;  Same  v. 
Dele$piHe.  Id.,  319;  Same  v.  Miranda,  Id.,  158; 
Sama  V.  King,  8  How.,  773;  Same  v.  LatDion, 
5  id.,  10;  Samev.ViUaloboe,  10 /d.,  641;  Same 
V.  Bviedore.  11  Id..  62;  Same  v.  Leeompte,  Id,, 
115;  Satrui  v.  VUemont.  18  Id.,  26t ;  BiuOtY. 
Penrose.  8  Id.,  317.) 

4.  Tesson,  after  making  bis  establishment, 
was  to  apply  to  the  Governor-General,  to  ob- 
tain a  grant  of  a  cunvenienL  space  for  the  use 
of  his  establiBbnient;  and,  until  tlie  obtaining 
of  such  grant.  Tesson  neither  bad,  nor  could 
equitably  claim,  any  interest  whatever  in  any 
specific  tract  or  lot. 

5.  This  permit  to  Tesson  was,  therefore,  a 
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mert  license  to  reside  and  trade  In  the  Indian 
countTV;  it  was  vholly  insuflScient  to  extin- 
guish toe  Indian  title  in  any  particular  tract,  or 
to  sever  any  particular  tract  from  the  ptiblic 
domain;  and.  unless  conflnned  by  Conf^rcBH, 
and  dulv  located  by  their  authority.  Tessoo 
had,  ana  could  have  no  standing,  under  stud 
permit,  in  a  court  of  justice.  (Caites  above 
cited.) 

See,  as  to  the  Indiana  title,  and  Uie  proceed 
ings  necessary  to  extinguish  it,  the  following 
cases:  JJnttfd States  v.  Arredondo,  6  Pet.,  691. 
741;  Afite/ull  v.  United  States.  9  Id.,  711,  8.  C, 
15  irf,,  62,  83.  88;  United  States  v.  Fernandez. 
10  Id..  aO'i:  Marsh  v.  Brooks.  8  How.,  22S; 
Oaine$  v.  Ifusholmn.  8  7d.,  866;  UniM  Statet 
V.  D'Avterive,  \<d  Id.,  624. 

6.  Whatever  power,  under  the  Acta  of  Con- 
^greas'psBSL'd  prior  to  the  date  of  the  Reoriver'e 
report,  that  affair  might  have  to  grant  or  con- 
flmi  to  Tcsson's  assignee,  as  a  donation,  the 
land  claimed  by  him,  neither  of  said  acts  had, 
by  itself,  conflnned  his  claim. 

The  first  branch  of  the  instruction  now  under 
review— that  Tesson  and  his  assignee,  on  the 
1st  of  Ifovember.  18tS,  had  a  auluisting  in- 
terest in  the  land  in  controversy — was  therefore 
erroneous. 

Mr.  Goyer,  for  the  defendants  in  error,  di- 
vided his  points  ns  follows: 

That  a  complete  title  to  the  land  in  contro- 
versy was  vested  in  Thomas  F.  Reddick,  on 
the  39th  of  April.  1810,  whether  the  "  Indian 
rights"  had,  or  had  uot.then  been  extinguished; 
519*]  and  *thft  title  so  vested  has  not  been 
devested  or  impaired,  by  any  suljsequenl  Treaty 
or  Act  of  Congress. 

A  confirmation  of  a  title  by  Act  of  Congress, 
not  only  renders  it  a  legal  title,  but  furnishes 
higher  evidence  of  that  fact  than  a  patent,  in- 
asmuch as  it  is  a  direct  grant  at  the  fee  by  the 
government  itself.- whereas  a  patent  Is  only  an 
act  of  its  ministerial  otficer.  {urigTum's  heme  v. 
Asior,2  How.  ,819,  S.  P. ;  Simmit  Letmee  v.  Irvine, 
8  Dall.,  405;  Strother  v.  Lueas,  12  Pet..  410.) 

The  grant  to  the  half-breeds  by  the  Act  of 
80th  of  June,  1884,  docs  not  affect  the  grant  to 
Reddick,  by  the  Act  of  39th  of  April.  1816.  It 
is  a  principle  applicable,  to  every  grant,  that  it 
cannot  affect  pre-existing  titles.  {Polk's  Lessee 
T.  WendaU.  5  Wheat..  293;  9  Cr.,  87;  Patter- 
son V.  Winn.  11  Wheat.,  380:  Stoddard  et  al.  v. 
Chambers.  2  How.,  284.) 

II.  The  confirmation  by  the  Act  of  29lh 
April,  1816.  vested  in  Reddick  the  titlf .  subject 
only  to  the  Indian  right  of  occupancy,  if  aoi  then 
extinguished.  All  grants  by  the  government 
are  subject  to  such  rights,  whether  expressly 
reserved  or  not,  but  as  soon  as  they  arc  ex- 
tinguished by  cession  or  otherwise,  the  grantee 
of  the  government  acquires  full  dominion  over 
the  property.  {Fletcher  v.  Peek.  6  Cranch.  87, 
187,  143;  Miteh^U  v.  United  States.  9  Pet.,  711; 
United  States  v.  Hernandez.  10  l*et.,  304.) 

III.  The  report  of  the  Recorder  of  Land 
Titles  is  an  approval  of  the  claim  of  Reddick, 
and  a  recommendation  that  six  hundred  and  for- 
t^  acres  of  laud  be  granted  to  him.  ' '  if  Indian 
nglits  extinguished."  Referring  it  to  Congress 
to  determine  tlie  whole  question.  Congress 
roust  therefore  be  iinderstood  to  have  decided 
that  the  Indian  rights  were  extinguished,  or  to 
have  made  the  grant  subject  to  such  rights, 


and  In  dther  case  the  title  of  the  defendants  in 
error  is  complete;  all  such  rights  having  bn>B 
extinguished  before  the  commencement  of  tlie 

suit. 

IV.  Although  the  grantee  of  the  government 
takes,  subject  to  the  Indian  right  of  occupan- 
cy, the  existence  of  such  right  is  not  presumed, 
nor  is  the  grantee  bounAto  prove  its  extinguish- 
ment in  an  action  ag^nst  a  mere  intruder,  es- 
pecially where,  as  in  this  case,  the  grant  is  by 
an  Act  of  Congress. 

V.  If  the  Indian  right  of  occupancy  could 
be  set  up  88  a  bar  to  a  recovery  under  a  grant 
by  Act  of  Congress,  which  is  denied,  it  was  in- 
cumbent on  the  defendants  below  to  prove  the 
existrace  of  such  right  at  the  time  of  ibe  com- 
mencement of  the  suit.  No  such  proof  iras 
made;  on  the  contrary,  so  far  as  the  evidence 
discloses  the  existence  of  any  claim  by  any  In- 
dian tribe,  that  claim  appears  to  have  been  ex- 
tinguished in  1834.  so  that  at  that  t\me.  if  not 
before,  Reddick  acquired  the  absolute  dominirn 
and  right  of  pofisession. 

*Vf  The  permit  granted  by  the  1*520 
Spanish  Government  to  Louis  HonorS  Tessoa, 
to  settle  upon,  occupy,  and  cultivate  the  land 
in  controversy,  as  his  property,  excluded  nil 
Indian  rights.  The  grants  of  the  Spanish  gov- 
ernment were  not  subject  to  Indian  lights,  but 
operated  as  extinguishments  of  such  rights  on 
the  lands  grantetT  At  the  date  of  the  Treaty 
by  which  Louisiana  was  acquired,  the  title  of 
Tesson,  though  incomplete,  was  property  pro- 
tected by  (he  Treaty;  that  title,  with  all  its  in- 
cidents, was  recognized  by  the  laws  of  the 
United  Stales,  and  confirmed  by  the  Act  of 
29lh  April,  1816;  so  that  according  to  the  n-c 
ord,  no  Indian  right  of  occupancy  existed  since 
1798. 

VII.  If  the  existence  of  an  Indian  rigbt  had 
been  recognized  by  the  Treaty  of  4th  August, 
1824.  as  asserted  in  the  third  refused  tnstruc- 
tion,  such  recognition  would  not  have  affected 
the  titleof  Reddick.  granted  in  1816.  But  that 
Treaty  recognizes  no  such  right;  it  is  merely  s 
relinquishment  of  a  claim  by  the  Sacs  and 
Foxes,  a  quitclaim  by  the  Indians,  and  not  a 
recognition  of  ibeir  title  by  the  United  StMcs. 

The  Hacs  and  Poxes,  by  a  Treaty  of  8d  No- 
vember, 1804  (Stat,  at  Large,  Vol.  VIL.i).  84). 
ceded  to  the  United  Slates  all  their  clainpto  the 
lands  east  of  a  line  drawn  from  a  point  nu  the 
Missouri  River,  opposite  the  mouth  of  Gasco- 
nade,- to  a  point  on  the  River  Jeffreon  thiny 
miles  above  its  mouth;  Ihence  down  that  river 
to  the  Mississippi  River,  and  up  the  same  to  the 
mouth  of  Wisconsin  River,  &c. 

The  Great  and  liUtle  Osages,  by  a  Treaty  of 
lOth  November.  1608,  ceded  to  the  Unittd 
States  all  lands  "northwardly  of  (he  Missouri 
River."  A  survey  of  the  boundary  was  pro- 
vided for  in  the  seventh  article,  and  was  made 
tn  1816;  the  north  boundary  being  cc4ncident 
with  the  north  boundary  of  the  now  State  of 
Missouri. 

The  Usages,  as  well  as  the  Sacs  and  Foxe*. 
bad  set  up  claims  to  lands  north  of  the  Mis- 
souri, and  botli  relinquished  to  tbe  United 
Slates.  But,  in  1824,  the  Sacs  and  Foxes  still 
pretended  to  have  a  claim  within  tbe  bounds 
of  the  State  of  Missouri,  which  is  relinquiibed 
by  the  Treaty  of  lt*24. 

It  cannot  be  assumed  that  the  title  to  the 
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country,  embracing  the  land  in  controversy, 
was  in  tbe  Sacs  and  Foxes  at  anytime;  nor  can 
the  party  claimint;  under  a  grant  of  the  Span- 
Ui  Oovcrnment.  conflrmed  by  Actof  Congress, 
be  required  to  prove  that  it  was  not.  or  that 
their  Treaty  of  18ii4  included  the  land  granted. 
TIk  party  who  undertakes  to  maiotain  a  pos- 
aesBlon  against  such  a  title,  by  showing  an  out- 
standing title  or  right  of  occupancy,  talces  up- 
on himself  the  burden  of  proving  it. 

521*]  *Mr  JiuHce  C&troa  delivered  the 
opinioD  of  the  court: 

This  case  was  before  us  in  1850,  and  is  re- 
oorted  in  8  Howard.  We  then  held  that  as 
the  patent  to  Iteddick's  heirs  of  1889  was 
youD^rthan  the  Treaty  of  1824,  and  tbe  con- 
drming  Act  of  1836,  by  which  the  title  of  the 
United  States  was  prtnta/aoe  vested  in  the  Sac 
and  Pox  balf-breeds.  the  patent  could  not  pre- 
vail. Nor  could  its  recitals  be  relied  on  to  give 
it  legal  effect  from  an  earlier  date  than  it  had 
OS  its  face. 

The  judgment  was  then  reversed  and  the 
cauNe  remsnded  for  another  trial,  and  an  in- 
timation given,  that  probably  additional  evi- 
dence might  t>e  adduced  on  arubsequeut  trial, 
which  would  e!<tablish  an  earlier  and  tietter 
title  in  the  pbuiitiff8,than  that  of  the  half  -breeds. 
That  trial  has  taken  place,  and  tbe  rase  is  now 
before  us,  with  the  evidence  to  which  the  re- 
citjtls  in  the  patent  of  Keddick's  heirs,  to  some 
extent  refer.  This  evidence  consists  of  a  per 
mil  given  by  the  Lieutenant-Governor  of 
Upper  Louisiana  to  Louis  Honnru  Tesson.to  es- 
tinlish  himself  at  the  head  of  the  rapids  of  the 
River  Des  Moines  (being  a  gn^at  rapid  in  tbe 
River  Mississippi),  and  having  formed  bis  es- 
tablismcnt,  hw  was  assured  that  th(n  it  would 
he  the  duty  of  the  Governor- General  of  Louisi- 
ana, residing  at  New  Orleans,  to  procure  for 
said  Honore  a  concession  of  sufflcicnl  space  to 
render  the  establishment  available  and  useful 
to  tlie  traile  of  the  country  in  peltries,  and  so 
that  said  Honord  might  exercise  an  oversight  of 
tbe  Indians,  and  keep  them  >□  the  fidelity  which 
IhPT  owed  to  His  Catholic  Majesty;  the  object 
being  to  increase  tbe  trade  with  the  Indians  on 
that  border;  and  in  which  said  Honor^  was  per- 
mtttfHl  to  be  a  participant,  and  to  trade  with 
tbe  Indians  in  that  part  of  His  Majesty's  domin- 
ioim;  nor  were  any  rival  traders  to  be  allowed 
to  deal  with  the  Indians,  except  such  as  had  a 
pQwport  for  that  purpose,  signed  by  the  Lieu- 
tenant Governor.  This  stipulation  was  made 
in  March,  17W9.  Honor6  was  then  in  posses- 
lion  of  the  land  in  dispute,  and  had  improve- 
ments on  it;  and  be  improved  il  further  under 
tbe  permit  of  1799,  and  continued  there  until 
He  bad  houses,-  orchards,  and  fields. 

Thos.  F.  Reddick's  claim  was  regularly  de- 
rived by  aMrfgnments  from  Honore.  Reddick's 
heirs  ctaimeu  a  league  square,  on  the  assump- 
tiun  that  the  permit  to  settle  and  inhabit,  enli- 
tledHoni>re  to  this  quantity.  But  the  Record- 
er at  St.  Louis,  acting  as  Commissioner,  reject- 
ed the  claim  fora  league  square;  antl  properly, 
■s  we  think ;  there  being  only  a  promise  of  title 
in  future,  but  no  concession  of  land,  in  tbe 
Lieutenant  Governor's  permission  to  Honore  to 
ttlabtbb  himself,  and  occupy  tlie  premises,  and 
trade  with  the  Indians.  Aa,  however.  Honore 
held  actual  possession,  and  had  improved  tbe 
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land  in  an  expensive  *and  substantial  [*522 
manner,  be  was  beyond  (question  entitled  to  six 
bundredand  fortyacres,  including  his  improve- 
ments, under  our  Acta  of  Congress  aecuring 
this  quantity  to  actual  settlers,  had  the  land 
laid  within  that  part  of  Louisiana  to  which  the 
Indian  title  was  extinguished,  at  the  time  when 
the  occutmncy  existed.  Being  uncertain  whether 
Honore  was  entitled,  by  reason  of  his  inhabita- 
tion and  cultivation  within  territory  to  which 
the  Indian  title  was  not  extinguished,  the 
Recorder,  in  his  tabular  statement,  grant^  the 
six  hundred  and  forty  acres.  "  If  Indian  rig^ta 
extingubiied."  And  this  expression  haa  em- 
barrassed tbe  title  for  more  than  thirty  years. 
There  were  many  claims  in  the  Recorder's  re- 
port and  tabularstatemcnt,  in  which  this  one  is 
found;  and  by  the  Act  of  April  29.  181tt,  all  of 
them  were  confirmed  without  exception,  and 
without  any  notice  having  been  taken  of  the 
Recorder's  remark,  referring  to  an  existing  In- 
dian  title  to  the  land.  Tliat  the  Sacs  uid  Foxes 
did  claim  the  country  generally,  where  this 
land  lies,  is  not  controverted ;  nor  was  their 
claim  ceded  to  the  United  States  till  1834.  And 
this  raises  the  question  whether,  according  to 
Spanish  usage,  whilst  tliat  power  governed 
Louisiana,  an  existing  Indian  claim  to  territory 
precluded  inhabitation  and  cultivation  under  a 
permit  to  inhabit  and  cultivate  a  particular 
place  designated  in  the  permit,  and  which  was 
in  tile  Indian  country.  Spain  had  no  treaties 
with  any  of  the  Indian  tribes  in  Louisiana,  fix- 
ing limits  to  (heir  claims,  so  far  as  we  are  in- 
formed. The  Indians  were^kcpt  quiet,  and  itt 
peace  with  Spanish  subjects,  by  kind  treatment 
and  due  precautions,  which  did D<rt  allow  obtru- 
sion on  lands  claimed  by  them,  without  written 
permits  from  tbe  Governor;  but  that  such  per- 
mits were  usual,  cannot  be  doubted.  The 
County  of  St.  Charles  lies  in  the  fork  of  the 
Mississippi  and  Missouri  rivers;  il  was  settled, 
and  the  village  of  St.  Charles  established  there, 
twenty  years  and  more  before  we  acquir^ 
Louisiana ;  and  yet,  by  the  Treaty  of  November 
3d,  1804.  this  section  of  country  was  ceded  to 
tbe  United  States,  by  the  Sac  and  Fox  trib«s, 
extending  from  the  Missouri  liiver.  opposite  to 
the  mouth  of  the  Gasconade,  to  the  Jantitione, 
or  '■Norih  2  rivers."  as  now  known;  which 
empties  into  the  Mississippi,  in  the  County  of 
Marion,  in  the  State  of  Missouri.  This  country 
was  as  solemnly  ceded,  as  was  the  country  north 
of  that  cession,  by. the  Treaty  of  1824;  and 
which  Treaty  is  here  set  up  in  opposition  to 
Reddick's  tiile.  Tbe  Treaty  of  IStH  was  duly 
ratified  by  the  Senate  of  the*  United  States,  and 
apparently  sanctioned,  retrospectively,  the  Sac 
and  Fox  claim  to  the  old  County  of  St.  Charles, 
in  like  manner  that  the  Treaty  of  1824  recog- 
nized an  e.xLsting  Indian  claim  to  the  half-breed 
tract,  where  tbe  land  in  dispute  lies. 

•And  again  in  1808.  tbeOwiges  ceded  r»523 
to  the  United  Stales  all  the  lands  east  of  a  line 
running  fn>m  Fort  Clark  on  the  Missouri  River, 
situate  a  few  miles  below  tbe  mouth  of  the 
Kansas;  thence,  due  south  to  the  River  Arlun- 
sas,  and  down  tbe  same  to  the  Missisdppi;  up 
the  same  to  SuIIIvhu's  line;  then  west  to  the 
northwest  comer,  being  a  point  one  hundred 
miles  due  north  of  the  mouth  of  tbe  Kansas 
River;  and  with  this  line  south  to  the  north 
bank  of  tbe  Hiasouri  opposite  the  mouth  of  tbe 
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Kansas.  SuIUtsd's  Hue  was  ran  in  1816,  in 
execution  of  the  Osage  Treal7  of  1808,  and  Is 
the  northern  boundary  of  the  half-breed  tract, 
and  the  line  referred  to  in  the  Treaty  of  1824 
with  the  Sacs  and  Foxes,  and  which  the  Osage 
Treaty  of  1808  included. 

This  Treaty  had  every  snnclion  that  a  ratifl- 
cation  hy  our  Senate  could  give  it,  and  is  a 
recoguitton  of  an  Indian  title  in  the  Osages  to 
□early  all  the  territory  now  embraced  in  the 
State  of  Missouri,  and  the  greater  part  of 
Arkansas;  and  of  an  Orage  right  to  the  land 
claimed  by  Reddick  up  to  November,  1808; 
and  yet  the  County  and  Town  of  St.  Louis,  the 
seat  of  government  in  Upper  Louisiana,  during 
the  existence  of  the  Spanish  ailonial  govern- 
ment there,  the  post  of  New  Madrid,  tlie  Coun- 
ty. Town  and  poet  of  St.  Charles — were  all 
within  the  cession  made  by  the  Osages;  and 
within  which  cession,  lay  a  great  mass  of  Span- 
ish orders  of  survey  ana  grants,  in  regard  to 
which  this  country  has  been  legislating  and 
adjudicating  for  nearly  fifty  years,  without 
anyone  ever  supposing  that  such  concessions 
were  affected  by  these  lo«>se  Indian  pretensions 
set  up  to  the  country  at  a  time  when  the  con- 
cesidons  were  made;  pretensions  that  the  Span- 
Mi  govemmeut  Dotfliiously  disregarded,  further 
than  a  cautious  policy  required,  If  permits  to 
inhabit  and  cultivale  were  given  in  so  many 
other  instances,  regardless  of  Indian  claims,  no 
reason  exists  why  Honor£  Tesson  could  not 
lawfully  improve  the  land  In  dispute  under  his 
permit;  andio  view  of  this  notorloua  state  of 
Kcts,  the  Treaty  of  1804  with  the  Sacs  and 
Foxes,  hj  an  additional  article,  declaretl  that 
nolhinj;  in  that  Treaty  contained  should  affect 
Uie  claim  of  any  individual  (or  individuals,  if 
more  than  on^  who  had  obtained  grants  of 
land  from  the  Spanish  government  beyond  the 
boundary  lines  of  the  country  then  ceded  to  the 
United  States,  on  lands  claimed  by  the  Sacs 
and  Foxes,  but  not  ceded  by  that  Treaty; 
provided,  tbt^  such  grants  bad  at  any  time  been 
made  known  to  the  said  Indian  tribes,  and 
recognized  by  them.  That  the  large,  valuable, 
and  notorious  improvements  were  made  by 
Honore  at  a  place  where  the  Sacs  and  Foxes 
themselves  rraided  at  the  time,  is  an  historical 
fact.  He  resided  there  as  notoriously  as  they 
did.  His  claim  to  this  property  was  transfer- 
524*]  red  to  Heddick,  and  was  'occupied  for 
twenty-five  yeais  und<^r  T<«9on  and  Reddick, 
and  his  heirs  before  the  Treaty  of  1824  was 
made.  It  was  held  and  improv<Mlhv  authority 
of  the  Spanish  government,  and  cltiimed  as  in- 
dividual propertj',  to  which  the  Indian  right  of 
possession  did  not  extend; of  this  the  Indians 
never  complained,  nor  do  they  now  complidD ; 
"no  half-breed  owner  and  Indian  descendant  is 
defending  this  suit;  it  is  defended  by  trespass- 
ers, showmg  no  color  of  claim  under  the  half- 
breeds,  or  anyone  else;  shelter  Is  sought  under 
the  assumption  that  Honore's  permit  and  in- 
habitation were  neither  known  or  recognized 
by  the  Sacs  and  Foxes,  and  that  therefore,  the 
additional  article  of  the  Treaty  of  11404  cannot 
protect  the  title  of  Reddick.  We  concur  wiih 
the  opinion  of  Mr.  Attomcy-Qeneral  Grundy, 
in  his  report  of  1839  on  lieddick's  title,  to  the 
Secretarjwf  the  Treasury  (Opinions  of  Attor- 
ney-Gen.. 1380).  that  it  must  be  presumed  that 
the  Indians  both  had  knowledge  and  assented 
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to  Honore's  claim;  and  we  are  furthermore  of 
opinion,  that  the  Indian  tribes,  and  the  half 
breeds,  who  claim  under  them,  must  beheld  to 
knowledge,  and  to  consent,  that  Honor£  took 
and  held,  rightful  possessions,  from  the  fact  of 
bis  open  ana  notorious  actual  occupancv.  and 
holding  for  himself,  in  their  midst.  This  is 
the  settled  rule  in  other  ca!<es,  and  no  reason  is 
seen  why  it  should  not  apply  in  this  case.  The 
reasons  are  quite  as  strong,  and  the  rule  quite 
as  necessary  in  its  application  here,  as  it  was 
in  the  case  of  Landet  v.  Brant.  10  How.,  875, 
where  we  enforced  the  rule.  We  are  therefore 
of  opinion  that  the  supposed  Indian  right  of 
occupancy  did  not  alfect  the  confirmation  by 
Congress  in  this  case,  and  that  the  remark  of 
the  recorder,  "  If  Indian  rights  extinguished," 
was  surplusage,  and  which  remark  Congress 
properly  disregarded. 

That  the  confirmation  of  1816  carried  the  title 
with  it,  if  the  confirmation  was  valid,  has  bo 
often  been  decided  by  this  court,  that  it  is  not 
open  to  discus-sion;  nor  is  it  disputed  here  on 
behalf  of  the  defendants  below.  The  confirm- 
ing Act  of  1816,  however,  ordered  that  a  patent 
should  issue  according  to  a  survey  afterwards 
to  be  made,  in  all  cases  conflnned  the  Act. 
This  has  been  done.  The  patent  recites  the 
necessary  facts  to  connect  the  confirmation  with 
the  patent,  and  gives  date  to  it  by  relation,  as 
alc^l  title,  from  the  29(h  of  April.  1816,  ac- 
cording to  the  boundaries  set  forth  in  the 
patent;  and  as  this  ruling  covers  all  the  in- 
structions that  were  given  in  the  court  below, 
and  all  such  as  were  refused,  we  order  that  the 
judgment  be  aflBnned. 

ORDER. 

This  cause  came  on  to  be  hoard  on  the  tran- 
script of  tha  'record  from  the  District  [*620 
Court  of  tlie  United  States  for  the  Southern 
Oistrictnf  Iowa,  and  was  argued  by  counsel; 
on  <!Onsideratiott  wliereof.  It  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  Judgment 
of  the  sbid  District  Court  in  this  cause  m,  and 
the  same  is  herel^  affirmed,  with  cosis. 


JOHN  JACKSON.  Plaintiff  in  Snvr, 

V. 

SAMUEL  HALE.  OEOROE  C.  MANT,  amd 
JOHN  V.  AYER 

Rtplenn  cannot  be  maintained  against  Ourd 
peraon  on  warehmteman't  rveeipt  for  tohent, 
given  in  eomnderatitm  ef  a  turn  of  money,  no 
wheat  being  d^vered,  and  no  property  proved. 

Where  a  warehousemsa  grave  a  receipt  for  wbeat 
which  be  did  not  receive,  and  afterwards  the  quan- 
tity whloh  he  actually  had  was  divided  Hmonntthe 
reapeotive  depositors,  an  action  of  replevin, 
broueht  by  the  assiirnee  of  the  flctitiout  rtwtpU 
oould  not  bo  maintained  when,  under  it,  one  of 
these  portions  who  selied. 

Evidence  offered  to  Bbnvr  that  the  wheat  In  ques- 
tion waHassl^ned  to  the  defendant,  was  objected  to 
by  the  plaintiff  in  the  replevlu;  but  such  ub)i>cttOG 
was  pmperlv  oi-errulcd.  The  plaintiff  had  shown 
no  title  In  hlmaelf. 

So,  also.  evldeneewasadmlMlbletoBhow  tliattlie 
receiver  of  the  flcfitlnus  certiQcatc  bad  never  de- 
posited any  whrat  In  the  warohouBO. 

The  defendants  In  this  caae  w  re  the  Mslirnces  of 
the  oriirinal  warehouseman,  and  wore  not  responsi- 
ble, unless  It  oould  be  ahown  that  wheat  was  de- 
posited, which  had  oome  into  their  poeaeaslon. 

Howard  14 
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THIS  case  was  brought  up  by  writ  of  error 
from  the  Dislrici  Court  of  the  United  States 
tot  the  District  of  WiscoDsio. 
The  facts  are  stated  in  the  opinion  of  the  court. 
It  was  argued  by  Mr.  Iiawrenee  for  the 
^aintiff  In  error,  and  by  Mettrt.  Lee  and 
Seward  for  the  defendants  in  error. 

Mr.  Lawrence,  for  the  plaintiff  in  error,  made 
the  following  points: 

First.  The  judge  of  the  district  court  erred 
in  ruling  upon  the  admission  of  testimnny,  that 
a  depositary,  when  there  is  a  Joint  interest  in 
the  deposit,  may  change  the  joint  interest  of 
depositors  into  an  interest  in  severalty,  by  mere 
setting  apart,  without  delivery  made. 

SecoDd.  The  court  erred  in  holding,  that  a 
depositor,  having  a  joint  interest  in  one  descrip- 
tion of  property,  bis  depositarv  could  confer  a 
title  upon  him,  to  the  extent  ot  such  joint  inter- 
est, from  deports  of  a  different  description;  or 
that  if  his  deposits  were  in  part  winter  wheat, 
&c.,  his  depositary  might  set  apart  to  him  the 
spring  wheat  of  other  depositors,  and  such  act 
of  the  depositary  would  give  title. 

Third.  Testimony  was  improperly  admitted, 
that  "  the  property  rose  in  value  uter  it  was 
taken  in  replevin,"  and  '*  Utat  the  agent  of  the 
520*]  *ptaintifr  was  told  that  the  wheat  be- 
longed to  parties,"  in  whom  defendants  had 
pleaded  property — as  also  the  evidence  to  con- 
tradict the  receipt. 

Fourth.  The  judge  of  the  district  court 
should  not  have  decided  to  refuse  a  new  trial, 
if  defendants  would  consent  to  remit  a  part  of 
the  recovery  for  detention,  when  a  recovt^y 
bad  been  secured  by  testimonj  tatwn  under 
objection. 

Mr.  Chief  Jtutiee  Tanej  delivered  the  opin- 
ion of  the  court: 

It  appears  in  this  case,  that  C.  H.  Hutchinson 
was  a  warehouseman  at  the  City  of  Ranasho 
(formerly  Soulhport),  in  Wisconsin,  and  in  t  hat 
character  had  receind  on  deposit  large  quanti- 
ties of  wheat  from  different  persons,  which,  by 
common  consent,  wasmingied  ingeneral  mass. 

On  the  aad  of  February,  1850,  Hale.  Many, 
and  Ayer.  the  defendants,  succeeded  Hutchin- 
son in  the  business  and  possession  of  this  ware- 
houGe;  and  at  the  time  the  posM^bSion  waslrans- 
ferred.  the  portions  of  wheat  to  which  the 
several  depontors  were  respectively  entitled. 
_were  separated  and  put  into  different  bins; 
and  the  tdd  receipts  given  by  Hutchinson, 
surrendered. 

In  this  division,  7,000  bushets,  which  had 
been  deposited  at  different  limts  by  Adams  A 
don,  were  placed  in  a  separate  bin  for  them; 
and  they,  as  well  as  Hutchinson  and  Hale, 
Many  and  Ayer,  were  present  When  the  division 
was  made. 

Previous  to  this,  however,  and  while  Hutch- 
inson was  still  carrying  on  business  at  the 
warehouse,  be  gave  the  following  receipt  to 
Hubbard,  Faulkner  &  Co. : 

Received  into  store,  Southport,  January  19, 
1850,  for  account  of  Messrs.  Hubbard,  Faulk- 
ner ft  Co..  four  thousand  bushels  spring 
wheat,  deliverable  on  board  vessel  free  of 
charee,  on  return  of  this  receipt,  and  not  in- 
sureu  against  fire. 

iOOObushels  of  wheat. 

c.  l.  hctchikson. 

Howard  14. 


Hubbard,  Faolkner  &  Co.  never  deposited 
any  wheat  at  the  warehouse,  but  paid  Hutch- 
inson $2,640  as  the  price  of  the  quantity 
mentioned  in  the  receipt;  and  afterwards  sold 
it  to  John  Jackson,  the  plaintiff  in  error,  for 
$1,050,  and  indoT^  and  delivered  to  him  the 
receipt. 

The  plaintiff,  claiming  to  be  entitled  to  this 
quantity  of  wheat  under  this  assignment,  sued 
out  a  writ  of  replevin  against  the  defendants, 
and  the  marshal,  under  the  direction  of  the 
agents  of  the  plaintiff,  replevied  and  delivered 
to  him  4,000  bushels  of  wheat,  part  of  the  7,000 
bushels,  placed  in  a  bin  for  Adams  &  Bon,  as 
hereinbefore  mentioned. 

The  defendants  appeared  and  pleaded  sundrv 
pleas,  and  among  others,  property  in  Adams  &, 
Son.  And  at  the  trial,  the  *jurT  found  [*537 
for  the  defendants,  and  that  Uie  wheat  taken, 
was  the  property  of  Adams  &  Son;  and  its 
value,  $2,640;  and  assessed  damages  for  the 
detention,  at  the  sum  of  four  hundred  dcdlars. 

Upon  a  motion  made  by  the  plaintiff,  for  a 
new  trial,  the  court,  it  seems,  were  of  opinion 
that  a  new  trial  should  be  granted,  unless  the 
defendant  remitted  all  the  damages  assessed  as 
aforesaid,  beyond  the  interest  on  the  value  <^ 
the  wheat  from  the  day  It  was  taken  under  the 
replevin,  to  the  day  of  tri^.  And  under  this 
opinion  of  the  court,  the  defendants  remitted 
all  of  the  damages,  except  one  hundred  and 
one  dollars,  and  the  Judgment  was  thereupon 
accordingly  entered. 

Upon  this  judgment*  the  present  writ  of 
error  is  brought. 

The  facts  above  stated,  are  set  out  in  an  ez- 
ceptioD  taken  by  the  plaintiff.  The  statement 
shows,  that  IIubbard,Faulkner&Co.,  in  whose 
favor  the  warehouse  receipt  was  given  Ifr 
Hutchinson,  never  deposited  any  wheat  in  this 
warehouse,  but  paid  for  this  receipt  in  money. 
And  the  plaintiff  offers  no  evidence  but  the  re- 
ceipt itnelf  to  show  that  Hutchinson  had  any 
wheat  of  his  own  In  this  warehouse  at  the  time 
it  was  given,  or  at  any  other  time;  and  In  the 
division  which  took  place  when  the  possession 
was  transferred  to  the  defendants,  none  was 
set  apart  as  belonging  to  Hutchinson. 

Upon  such  a  state  of  facts,  it  is  difBcult  to 
see  how  any  question  of  law  could  have  arisen, 
open  to  dispute.  The  pj^ntiff  indeed  oh 
jected  to  the  evidence  offereld  to  prove  that  the 
wheat  replevied  was,  in  tfaa  divirion  of  the 
general  mass,  set  apart  in  a  bin  as  the  prof>erty 
of  Adams  &  Co.  But  if  there  was  anything 
in  the  objection  {and  clearly  there  was  not),  it 
would  not  avail  the  plaintiff  unless  he  could 
show  that  it  belonged  lo  him.  For  he  could 
not  maintain  the  replevin  unless  he  proved  that 
the  wheat  was  his  properly.  And  if  he  had 
no  wheat  there,  it  was  perfectly  immaterial 
whether  it  was  lawfully  divided,  or  remained 
in  ^ncral  mass.  And  if  the  want  of  a  legal 
division  atoonw  the  owners,  prevented  it  from 
being  specifically  the  property  of  Adams  &  Co. , 
it  would  equally  prevent  it  from  being  the  sep- 
arate property  of  the  plaintiff,  even  if  he  was 
entitled  to  the  quantity  he  claimed  In  the  gen- 
eral mass. 

So,  too,  he  eicepts  to  evidence  offered  to 
prove  that  Hubbard,  Faulkner&  Co.  had  never 
deposited  any  wheat  in  the  warehouse.  The 
evideooe  was  undoubtedly  admisdblc.  For 
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whether  they  bad  ddne  bo  or  ant.  was  the  fact 
in  dispute.  Besidee,  the  plaintiEF  himself  had 
already  proved  the  fact  by  hia  own  witness, 
Faulkner,  who  stated  that  llubbard,  Faulkner 
&  Co.  paid  money  to  Hutchinson  for  the  wheat. 
They  did  not,  therefore,  deposit  it  themselves. 
And  as  regards  the  damagesremitted,  certainly 
62$*1  *the  plaintiff  is  not  injured  by  having 
the  iuogment  rendered  agaiiut  him  for  a 
smaller  sum  inetead  of  a  larger.  If  either  party 
had  a  ri^ht  to  compUio  of  the  opiaion  of  the 
court  under  which  the  remittitur  was  entered, 
it  was  the  defendants,  and  not  the  plaintiff. 
For,  if  a  parly  uses  the  process  of  the  law 
willfully  and  oppressively,  his  conduct  may  be 
considered  by  the  Xury  in  estimating  the  dam- 
ages sustained  by  the  injured  party.  And 

eronf  of  the  conduct  of  the  agents  of  the  plaint- 
l  in  this  respect,  and  also  of  the  damage  sus- 
tained by  the  defendants  by  the  loss  of  a  favor- 
able market,  were  properly  submitted  to  the 
consideration  of  the  iurjr. 

The  receipt  of  Hutchmson,  upon  which  the 
plaintiff  relied,  did  not  pmve,  or  tend  to  prove 
that  the  wheat  taken  oo  the  replevin  was  the 
wheat  therein  mentioned— or  that  any  wheat  be- 
longing to  Hutchinson. or  to  Hubbani. Faulkner 
&  Oo.  ,ewet  came  to  the  hands  of  the  defendants. 
It  showed  that  HutchinrxiQ  held  so  much  wheat 
for  Hubbard,  Faulkner  &  Co.  But  the  de- 
fendants are  not  aoswerable  for  his  contract<i, 
or  his  warehouse  receipts,  unless  it  is  shown 
that  the  property  came  into  their  possession. 
And  there  is  not  the  slightest  evidence  to  show 
tliat  any  wheat,  belonging  cither  to  Hutchinson 
or  to  Hubbard,  Faul^er  &,  Co.,  was  ever  in 
the  warehouse  after  it  was  tnuisferred  to  the 
defendants. 

*  The  judgment  of  the  Dittriet  Court  wu  of- 
firmed  mthe&rtt. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
Bcript  of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Wisconsin, 
and  was  argued  by  counsel:  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
ijistrict  Court  in  this  cause  be,  and  the  same  in, 
hereby  affirmed,  with  costs,  and  interest  until 
the  same  is  paid,  ^ttbe  same  rate  per  annum 
that  similar  judgments  bear  in  the  courts  of  the 
State  of  Wificonida. 


JAHES  STEPHENS.  AppeOant, 
v. 

ISAAC  H.  CADY. 

Purchaser,  of  copperplate  of  map  on  »heriff'$8al€ 
on  execution,  against  owner  of  copyright  no 
right  to  print  therefrom. 

Where  the  copyriirht  of  a  map  was  taken  out 
uniler  the  Act  of  (^on^ress,  and  thecopperplateen- 
erravlnfT  i<f  l7.ed  Hnd  sotil  under  an  execution,  the 
puTtihasor  did  not  acqulro  (herlgbt  to  strike  oOand 
sell  copies  "f  the  map. 

Thcciiiirt  l>elow  decided  that  an  Injunction  to 
prevent  sueh  (^trlkltur  off  and  eolllnir,  cnuld  not 
IsKue.  wlthnut  a  reiurn  ot  ibt>  purchase  money. 
This  dccl-'lon  was  erroneous. 

A  eopj-rltrht  In  a  "  property  in  notion,  and  has 
6S9»1  no  corporeal  ranifible  substance,"  and  'is 
not  the  subject  of  seizure  and  sate  br  execution. 

68H 
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It  can  bo  reaohed  by  a  creditor's  bill  in  ^baaaerj, 
but  in  such  ease,  ttie  oourt  would  probatrir  hare 
to  decree  a  tmnsferln  the  mode  pointed  out  In  the 
Act  of  CoDirrefls. 

'pHI3  was  an  appeal  from  the  Circuit  Court 
I  of  the  United  States  fo.r  the  District  of 
Rhode  Island,  sitting  as  a  court  of  equity. 

The  facts  are  stated  in  the  opinioD  of  the 
court. 

It  was  submitted  on  printed  argument  bv  tiie 
appellant,  in  proper  person.  No  counsel  q>- 
peared  for  the  appellee. 

Mr.  JusUee  Nelson  deliTered  the  opinion  of 

the  court: 

This  is  an  appeal  from  the  Circuit  Court 
of  the  United  Stales  for  the  District  of  Rhode 
Island. 

The  bill  was  Oled  by  the  appellant  in  theonurt 

below,  to  restrain  the  defenaant  from  printing 
and  publishing  a  map  of  the  State  of  Rhode 
Island  and  Providence  Plantations,  ioviolutioQ 
of  the  complainant's  copyright. 

The  facts  are  briefly  these:  The  complainant, 
on  the  28d  of  April,  1631.  took  out  the  copy- 
right of  a  map,  the  title  of  which  is  as  follows: 
"  A  Topographical  Map  of  the  State  of  CUiode 
Island  and  Providence  Plantations,  surveyed 
trigooometrically  and  in  detail,  by  James 
Stephens,  topographer  and  civil  engineer.  New- 
port, R  I.,  Itj^i. the  right  whereof  he  claimsas 
author,  in  couformity  with  the  Act  of  Con- 
gress, entitled  '  An  Act  to  amend  the  several 
Acts  respecting  copyrights.  "'  and  since  then 
has  been  engaged  in  printing,  publishing  and 
vending  the  said  maps,  by  virtue  of  the  copy- 
right thus  obtained.  In  March.  ]84tl.  a  judg- 
ment was  recovered  against  him.  in  the  Com- 
mon Pleasof  Bristol  County.  MttfisachusetU.for 
$194.38.  upon  which  an  execution  was  issued, 
and  the  copperplate  engraving  of  the  map  in 

Jiuestion  seized,  and  sold,  and  Did  off  by  thede- 
endant  for  the  sum  of  $345, he  being  the  high- 
est bidder.  Having  thus  become  entitled  to  the 
property  in  the  engraving.he  claimed  the  right 
to  print  and  publiidi  the  maps,  ami  in  pursu- 
ance of  this  supposed  right,  he  has  been  en- 
gaged in  printiog.  publi^ing  and  vending  the 
same. 

On  the  hearing  upon  the  bill,  answer  and 
proofs,  the  court  below  differed  in  opinion,  as 
to  the  effect  of  the  sale  of  the  copperplate  en- 
gmving  of  the  map;  but  agreed  that  no  injuoc- 
tioa  could  issuewiihout  a  repaymcnlof  the  pur- 
chase money,  which  was  refused  by  the  com- 

Elainant  ■  whereupon  the  court  dismissed  the 
ill  with  costs. 

The  single  question  in  the  case  is,  whether  or 

not  the  pniperty  acquired  by  the  defendant  in 
the  copperplate,  at  the  sheriff's  sale,  carried 
with  it,  BS  an  incident,  the  right  to  print  and 
publish  the  map  engraved  upou  its  face., 

*Upon  this  question  the  court  below  [*530 
divided  in  opinion,  but  flnally  agreed  in  dis- 
missing the  bill. 

The  appellee  has  not  followed  the  case  into 
this  court,  and  we  have  not,  therefore,  been 
favored  with  the  grounds  and  reasons  relied  on 
for  KUBtaining  the  decree;  nor  have  we  been 
furnished  with  the  reasons  of  the  court  for  the 
same.  The  ground  upon  which  the  decision 
was  ullimaiely  placed,  namely:  the  n-fusal  of 
the  complttinant  to  refund  the  purchase  money, 

UOWAIU}  U. 
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iscmaialy  nut  aalUfactonr;  for  if  the  copj- 
rifdit  of  the  map,  or  any  righl  to  print  or  pub- 
Im  the  same,  pasaed  with  the  purchaw  or  {he 
pbtte.  as  incidental,  as  there  Is  notlilng  Id  the 
fieto  of  the  C4se  to  invalidate  the  sale,  the  title 
became  complete  in  the  purchaser,  and  could 
not  be  riglilfully  interfered  with.  Rut  if  olhcr> 
wise,  then  there  was  no  ground  for  imposing 
the  repayment  of  the  purchase  money,  as  a 
coodition  lo  the  relief  prayed  for;  the  injunc- 
tkn  should  hare  been  awarded,  and  the  de- 
fendant directed  to  account. 

itut  from  the  con'iUleratlon  we  have  given  to 
the  case,  we  are  satisfied  that  the  property  ac 
quired  by  the  sale  in  ttie  engraved  plate,  and  the 
cupjp right  of  the  map  secun^  lo  the  author  under 
tlte  AcLof  Coogre8C>,are  altogether  different  and 
independent  of  each  other,  and  have  oo  neces- 
■ary  ooDoecttoiL  The  copyright  is  an  exclusive 
right  to  ihemalttplicalion  of  the  copies,  for  the 
boieflt  of  the  aulooror  faisas8igns.disconnectcd 
from  the  pltte,or  any  other  physical  existence. 
It  is  an  incorporeal  right  to  print  and  pub- 
lish the  map,  or.  as  said  by  Lord  Mansfield  in 
Miliar  v.  Taylor,  4  Burr.,  SSVd.  "a  property 
tn  notion,  and  has  ao  corporeal  tangible  sub 
sunce.'' 

The  engraved  plate  and  the  press  are  the 

mechiujical  instniments,or  means  by  which  the 
copies  are  muiliptted,  as  the  types  and  press 
are  the  instruments  by  which  the  copies  of  a 
book  are  produced.  And  to  say  that  the  right 
to  print  and  publish  the  copies,  adheres  to  and 
pasKS  with  the  means  by  which  they  are  pro- 
duced, would  he  saving,  in  effect,  that  the  ex- 
clusive right  to  make  any  given  work  of  art 
nacessarily  belonged  to  the  person  who  hap- 
pened to  become  Uie  owner  of  the  tools  with 
which  it  was  made;  and  tliat  if  the  defendant 
inthiscasehad  purchased  the  stereotyped  plates 
of  a  book,  instead  of  the  engraved  plate,  he 
would  have  been  entitled  to  the  copyright  of  the 
work,  or  at  leaac.  to  the  right  to  print,  pubtiah, 
and  vend  it ;  and  yet,  we  suppose  that  the  state- 
ment of  any  such  pretension  is  so  extravagant 
as  to  require  no  argument  to  refute  it.  Even 
the  transfer  of  the  manuscript  of  a  book  will 
iiot.8t  common  Uiw.carry  with  it  a  right  to  print 
sod  publish  the  work,  without  theezpreascoa- 
ient  of  the  author,  as  the  property  Id  the  manu- 
script,  and  the  right  to  multiply  the  copies,  are 
53L*]two  separate  and 'distinct  interests.  (4 
Burr..  23i)0,  2396;  8  Eden,  839;  3  Atkyua,  843; 
astory,  100.) 

Lord  Mansfield  observed,  in  Millar  v.  Taylor, 
tlisl  "no  disposition, no  transfer  of  paper  upon 
which  the  composition  is  written,  marked,  or 
impressed  (though  it  gives  the  power  to  print 
and  publish),  can  be  construed  a  conveyance 
of  the  copy  (by  which  he  means  copyright,  as 
aiipears  from  a  previous  part  of  his  opinion), 
wiibout  the  author's  express  consent '  to  print 
and  publish,  much  less  against  bis  will.  " 

Mow,  it  seems  to  us,  Uiat  tbb  transfer  of  the 
Boouscript  of  a  book  by  the  author  would,  of 
Itself,  fnmish  a  much  stronger  argument  for 
the  Inference  of  a  conveyance  of  The  right  to 
oaltiply  copies,  than  exists  in  the  case  of  a 
transfer  of  the  plate  in  question,  or  of  the 
stereotype  plates,  as  the  idi^asand  sentiments, 
or  In  other  words,  the  composition  and  sub- 
stance of  the  wurk,  Is  thereby  traEsferred. 
But  the  property  in  the  copyright  is  reguded 
BovABD  14.  U.  a.  BtWK  14. 


as  a  different  and  distinct  right,  wholly  de- 
tached from  the  manuscript,  or  any  other  phy- 
rical  existence,  and  will  not  pass  wiib  the 
manuscript  unless  included  by  express  words 
in  ihe  transfer. 

The  copperplate  engraving,  like  any  other 
tangible  personal  property,  is  the  subject  of 
fieizuru  and  sale,  on  execution,  and  ihe  tille 
pastes  to  the  purchaser,  the  same  as  if  made  at 
a  private  sate.  But  the  incorporeal  Hicht,  se- 
curetl  by  the  statute  to  tlie  author,  lo  mulliply 
copies  of  the  map.  by  the  use  of  the  plate,  t)eing 
intangible,  and  resting  altogetlier  in  grant,  is 
not  the  subject  of  seizure  or  sale  by  means  of 
this  process — certainly  not  at  common  Ihw. 
No  doubt  the  properly  miiy  be  reacliwl  by  a 
creditors  bill,  and  l>e  applied  to  the  payment 
of  the  debts  of  the  author,  the  same  as  stock  of 
the  debtor  te  reached  and  applied,  the  court 
compelling  a  transfer  and  sale  of  the  stork  for 
the  benefit  of  the  crediioro.  (3u  J.  R.,  554  ;  5 
J.  Ch.,  280  ;  8.  C..4  Id.,  837:  1  Paige,  637.) 
But  in  case  of  such  remedy,  we  suppose,  it 
would  be  necessary  for  the  court  to  compel  a 
transfer  to  tlie  purchaser,  in  conformity  with 
the  requirements  of  the  Copyright  Act,  in  or- 
der to  invest  him  with  a  complete  title  to  the 
property.  The  first  seclion  of  that  Act  pro- 
vides, that  the  author  of  any  map.  chart,  Ac., 
bis  executors,  administrators,  or  legal  assigns, 
Shalt  have  thesnle  right  of  printing,  publishing 
and  vending  the  same,  during  the  period  for 
which  the  copyright  has  been  secured.  And 
the  seventh  section  forbids  any  person  from 
printing,  publishing,  or  selling  the  map  or 
chart,  under  heavy  penalties,  without  the  con- 
sent of  the  proprietor  of  tbecopyright,  first  ob- 
tained in  writing,  signed  in  the  presence  of 
two  credible  wUnesaea.  (Act  of  Congress, 
Feb.  8,  1881.) 

*An  assignment,  therefore,  that  would  [*532 
vest  the  assignee  with  the  properly  of  the  copy- 
right according  to  the  Act  of  Congress,  must 
be  in  writing,  and  signed  in  the  presence  of 
two  witnesses,  and  it  may,  I  think,  well  he 
doubted  whether  a  transfer  even  by  a  sale, 
under  a  decree  of  a  court  of  chancery, 
would  pass  the  tille  so  as  to  protect  the  pur- 
chaser, unless  by  a  conveyance,  in  conformity 
with  this  requirement.  (6  B.  &  Cr.,  109;  1 
Carr.&P.,  MS;  R.  &  M..  187;  D.&K..  315.) 

It  is  unnecessary,  however,  to  express  an 
opinion  upon  the  point.  It  is  sufflcient,  for 
the  purposes  of  this  case,  to  say,  that  the  right 
in  question  is  wholly  independent  of,  and  dis- 
connected from,  the  engraved  plate;  and,  that 
there  is  no  foundation  Tor  the  defense  set  up, 
that  it  passed  an  appurtenant  to  the  sale  and 
transfer  of  the  property,  in  the  engraved  plate, 
from  which  the  copies  of  the  map  were  struck 
off. 

For  these  Teaaons.  we  are  of  opinion  that  the 
decree  below  must  be  reversed,  with  costs,  and 
the  proceedings  remitted,  with  directions  that 
a  decree  be  entered  for  the  complainant,  in  cm* 
fiurmity  with  this  opinion. 

ORDRB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Rhode 
Island,  and  was  argued  by  counsel;  on  con- 
Oration  whereof,  it  is  now  here  ordered, 
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adjudf{«d  and  decreed  by  tbU  court,  that  the 
decree  of  the  said  Circuit  Court  Id  this  cause 
be,  and  the  same  is  hereby  reversed,  with  costs; 
and  that  Uiis  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with 
directions  to  enter  d  decree  therein,  in  conform 
ity  to  Uie  opinion  of  this  court. 

Clted-17How..451.4B8:  »  How.,  88:  T  Otto,  506 ; 
150eto,129:  UBIatcbf^Stt;8ClUr.,aO:4Cliff.,«8, 
Wil  Holmes,  U6. 


L.  E.  STAINBACK  bt  u..  ClaimaDts  of  the 
Ship  Wabhinoton,  her  Tackle,  &c.,  Ap- 

WILLIAM  A.  RAE,  in  his  own  right,  and  as 
Administn^tor  of  Josbph  Porter  Wheblbb, 
deceased,  and  Edmund  Crobbt.  Master, 
Owners  of  the  Ship  Mart  Frakcbs,  and 
Fredbrick  Tudor,  Ownen  of  the  Cargo 
of  said  Ship,  AppeUeei.' 

CoJUtum — e€ue  of  iruvtiabU  aeeident. 

Where  aooUislOD  takes  place  between  two  vessels 
at  sea,  which  Is  the  result  of  Inevitable  aooldeaC, 
without  the  DegllgeDoe  or  fault  of  either  partjr, 
eooh  veesel  must  bear  Its  own  loss. 

638*]  *rpHIS  was  an  appeal  from  the  Cir- 
1  cull  Court  of  the  United  States 
for  the  District  of  Massachusetts,  in  admiralty. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Mettn.  BsidMr  and  Iaw- 

reace  for  the  appellants,  and  by  Mr.  Oood- 
rieh  for  the  appellees. 

The  poiots  made  by  the  counsel  for  the  ap- 
pellants were  the  following: 

First.  That  the  watch  on  board  the  Wash- 
ington, was  usual,  proper,  and  safe;  and  that 
consequently,  no  Diligence  is  imputable  to  her. 

Second.  That  in  the  Btate  of  the  weather, 
ukI  ttie  positton  of  the  two  Teasels  in  respect 
to  each  other,  it  was  impoa^ble  that  the  Wash- 
ington could  have  discovered  the  Mary  Frances 
at  a  greater  distance  than  a  quarter  of  a  mile, 
and  highly  improbable  that  she  could  have  dis- 
covered her  at  more  than  half  that  distance; 
and  that  under  such  clrcumstMices,  consider- 
ing the  admitted  rate  at  which  tlie  Teasels  were 
approaching  each  other,  it  was  impoedble  for 
the  Washington,  by  any  maneuver  whatever, 
to  avoid  the  collision. 

Third.  That  if  the  Mary  Frances,  as  stated 
by  some  of  her  witnesses,  discovered  the  Wasb- 
ington  ten  minutes,  and  as  stated  by  others, 
Ave  minutes,  before  the  collision,  the  two  ves- 
sels must  have  been  at  a  distance  of  two  miles, 
or  at  least  one,  from  each  othrar,  and  it  was  in 
her  power,  by  changing  her  course,  to  have 
avoided  the  collision;  and  If.  as  stated  by  the 
same  witnesses,  she  perceived  that  the  Vvash- 
ington  had  not  discovered  her,  it  was  her  duty 
to  nave  done  so,  and  consequently  the  collision 

1.— Mr.  Justice  Curtis  did  not  sit  In  this  oause, 
haviiig  been  of  counsel  ki  the  court  below. 


Nora.— 3fe<Murea/  damaaea  in  case  of  eoQfirfon.  See 
note  to  Smith  v.  Conrlry.  1  How.,  and  note  to 
The  AmlaUe  Nanay.  8  Wheat,  MO. 
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Is  attributable  to  the  fault,  not  of  the  Wanhiog- 
ton.  but  of  the  Mary  Frances. 

And  hence,  that  the  collision  was  eitlier  a 
mere  rairfortune,  without  fault  in  either  party, 
or  without  fault  on  the  part  of  the  Washing- 
ton, and,  in  either  view,  the  decree  must  be  re- 
versed. 

Mr.  Ooodrich,  for  the  appellees,  contended, 

1.  That  on  the  night  of  the  collision,  the 
weather  was  fair  and  starlight  overhead,  with 
a  hazy  horizon,  and  that  the  night  was  not  on- 
us uallr  dark. 

2.  The  ships  betog  each  cloeehauled  on  the 
wind,  neither  was  nuterialiy  to  windward  of 
the  other,  and  each  creif  was  equally  faTwably 
situated  to  see  the  other  ship,  and  to  bear  ludl- 
ing  from  the  other  ship. 

And  if  either  ship  was  to  windward  of  the 
other,  and  for  this  reason  less  favorably  tSu 
uated  in  those  respects,  it  was  the  Mary  Frances. 

8.  That  the  crew  of  the  Mary  Frances  had  a 
good  lookout  'before,  and  at  the  time  [*d34 
of  the  collision,  and  used  all  due  care  to  pre- 
vent it;  and  that  they  actually  saw  and  hailed 
the  Washington  in  time  to  prevent  the  coIUnod; 
and  that  the  crew  of  the  Wa^ington  did  no 
act  to  avoid  the  colllrion,  and  the  collision  ii 
attributable  to  the  absence  of  a  good  lookout  oi 
board  the  hitter  ship. 

4.  The  appellees  maintain,  that  the  rule  of 
the  sea  is,  that  where  two  vessels,  cloeehauled 
on  the  wind,  approach  each  other,  and  must 
meet  unless  the  course  of  one  is  changed,  the 
vessel  having  her  slarbowd  tacks  on  board, 
must  keep  her  course,  and  the  one  having  her 
larboard  tacks  on  board,  muat  bear  up  and  give 
way.  (7^  Alexander  Wiie,  S  Wm.  Robioson, 
Adm..  65.  68;  The  Virgil.  Id.,  201;  The  Man 
Stewart.  Id.,  244;  The  ChetUr,  3  HaggHrd, 
Adm.,  816;  TJie  Ligo.  3  Id..  856,  360;  Ciapp  r. 
Young,  6  Law  Reporter,  111-118;  1  Conklrng's 
Admiralty  Practice.  808-806;  The  Europa,  14 
Jurist.  627,  i  Law  and  Eq..  562-564;  The  em- 
MM  V.  FitihugA,  12  Howard,  448;  IVoMv. 
Rogeri,  18  Id.,  283;  Pnlchard's  Admiralty 
Digest,  art.  12.  p.  156;  1  Bell's  Com..  588.) 

5.  That  the  appellees  having  made  oat  a 
prima f(UM  case  of  want  of  skill  and  care  on  the 
part  of  the  crew  of  the  Washington,  the  bur- 
den of  proof  is  on  the  appellants  to  show  that 
due  care  and  skill  was  used.  (Autiiorities  piv- 
viously  cited;  The  George,  8  Jurist,  292,  4; 
Notes  and  Cases,  161 ;  Prltchard's  Admiralty 
Digest,  art.  114,  110,  and  117.  p.  187,  tit. 
Damage.) 

6.  That  appellees  are  eotilled  in  taw  to  re- 
cover compensation  for  freight  and  cargo,  as 
well  as  for  the  ship  of  appellants.  (See  8  Kent's 
Com.,  6  ed.,  233,  sec  t);  Story  on  Baihoents, 
ch.  6,  sees.  600,  603.  608,  and  case  of  Dvmr 
dee,  note  to  sec.  609;  1  Bell's  Com.,  5h0. 

12.  The  Washington  was  in  fault,  becsuae 
her  offlcera  and  crew  did  not  moiDlaia  that  ooo- 
stant  care  and  vlgiUnoe  which  her  position  re- 
quired. 

A.  The  Washington,  having  her  larboard 
tacks  on  board,  was  bound  to  give  way. 

B.  No  officer,  and  only  two  men  on  dedc, 
attending  to  the  navigation  of  the  ship— one, 
McCoy,  was  at  the  wheel,  the  othw.  Simoums, 
a  boy,  was  on  the  lookout. 

C.  A  large  ship,  with  noisy  passengers,  Det^ 
ing  the  land,  under  fitU  aoU,  in  a  hazy  night, 

^ovabd  U. 
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should  have  had  at  least  two  men  or  the  look- 
out. 

D.  No  sufflcicQt  lookout  before  the  call  to 
the  piimpB. 

£.  The  WaahiogtoQ  might  have  avoided  the 
collision. 

Mr.  Ju$tiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Dutrict  of  Haaucfau- 
setts.  in  admiralty. 

535*1  *The  libel  charges,  that  the  ship 
Mary  Frances,  laden  with  ice,  was  on  a  voy^ 
fnnn  Bostm  to  New  Orleans,  and  that  on  ue 
Utb  December,  1847.  at  about  half  past  three 
o'clock  ia  the  moralng,  while  on  her  starboard 
tack,  in  the  prosecution  of  the  voyage,  she 
was  struck  by  the  ship  Washington,  nearly 
midships  on  her  larboara  side,  breaking  in  her 
bulwarks  and  strachiona,  and  starting  her 
planks  and  timbers,  so  that  in  a  few  hours 
she  filled  with  water,  and  the  master  and 
bands  were  obliged  to  abandon  her,  and  she 
went  to  the  bottom. 

The  refipondents,  in  their  answer,  state,  that 
the  ship  Waahington,  at  the  time  mentioned  in 
the  libel,  was  upton  the  high  seas  btetweeo 
Gteorge's  Shoals  and  the  south  shore  of  Nan- 
tucket Island,  at  a  distance  of  about  sixty  miles 
from  land;  that  the  wind  was  blowing  a  mod- 
erate breeze  from  the  sottth-southwest,  and  the 
Waahington,  with  all  her  reefs  out.  with 
courses  free,  and  main  top^Ilant  sails,  jib  and 
flying  jib,  and  fore  and  main  topmast  stay  sails 
9^  was  sailing  full  and  by,  upon  herlart>oard 
tack,  and  steering  due  west  by  the  compass, 
and  as  near  the  wind  as  possible;  that  she  had 
a  competent  watch  on  deck,  keeping  a  good 
lookout,  the  weather  being  dark  and  hazy  to- 
wards the  horizon,  especially  to  the  leeward  of 
the  ship,  but  the  stant  visible  above.  That 
while  she  was  thus  pursuing  her  course,  at 
about  half  past  three  o'clock  m  the  morning, 
the  Hary  Frances  was  seen  about  four  points 
00  the  lee  bow  of  the  Washington,  and  was 
tlien  in  the  act  of  running  up,  and  did  immedi- 
ately ran  up  into  the  wind  athwart  the  hawse 
of  the  Washington ;  and  that  instantly,  on  the 
discovery  of  the  Mary  Frances,  and  of  the 
course  sue  was  pursuing,  the  helm  of  the  Wash- 
ington was  put  hard  up,  and  every  endeavor 
made  by  the  hands  on  deck  to  put  her  before 
the  wind,  and  to  avoid  a  colliHion. 

The  facts,  as  proved  on  the  part  of  the  libel- 
ants, are  substantbilly  as  follows: 

That  about  half  past  three  o'clock,  on  the 
morning  of  the  Ilth  December,  1847,  the 
hands  ou  board  the  Mary  Frances,  white  she 
was  standing  to  the  eastward,  on  her  starboard 
tack,  the  wind  from  the  flouih-soutliwet-t.  close 
hauled,  descried  the  Washington  something 
less  than  a  quarter  of  a  mile  distant,  about  a 
pcHm  and  a  half  forward  of  the  Mary  Frances' 
larboard  beam,  some  of  the  hands  on  the 
larboard  bow  two  or  three  points.  The  Wash- 
ington was  standing  to  the  westward  when  first 
wen.  and  orders  were  immediately  given  to  put 
the  helm  hard  down,  and,  at  the  same  time, 
tiie  hands  cried  out  to  tliose  on  board  the 
Wuishmgton,  to  keep  off.  The  collision  took 
place.  aiKStimated,  from  6ro  to  seven  minutes 
afta  the  Washington  was  flntt  discovered.  The 

HOWUD  14. 


Ibry  Frances  was  struck  midships,  on  the  lar- 
board *side,  her  bulwarks  stove  In,  and  [*630 
her  planks  below  the  white  streak  on  the  oppo- 
site side  were  broken,  and  all  her  fore-rigging 
carried  away.  The  ship  was  abandoned  with 
thirteen  feet  of  water  in  her  hold.bei^  a  wreck, 
and  wholly  lumanageable.  The  Washington 
was  not  at  first  seen  plainly,  as  the  weather  waa 
hazy.  The  second  male  of  the  Mary  Frances, 
who  had  charge  of  the  watch,  and  one  of  the 
first  to  descry  the  Washinfcton,  says  the  weather 
was  hazy  and  thick,  ^he  sky  was  overcast,  no 
moon  or  stars  visible.  The  Mary  Frances  was 
about  320  tons  burden ;  the  Washington  about 
600  tons. 

The  evidence,  on  behalf  of  the  respondents, 
ia  substantially  as  followe: 

The  Washington  was  I)ound  from  Liverpool 
to  Virginia  by  the  way  of  New  York,  and  had 
on  board  a  cargo  of  salt,  and  some  170  steerage 
passengers.  She  was  on  her  larboard  tack, 
closehauled,  the  wind  at)out  south -southwest. 
The  man  at  the  wheel  states,  that  an  order  was 
given  from  the  deck,  "  put  the  helm  hard  up, 
there  is  a  ship  into  us;"  that  the  order  was 
obeyed  instantly,  but  the  collision  immediately 
followed.  Simmons,  one  of  the  hands,  states, 
that  he  was  on  the  weather  side  of  the  Wash- 
ington's windlass  on  the  lookout;  that  the 
weather  was  dark,  cloudy  and  hazy;  tliat  he 
descried  the  Mary  Frances  about  a  minute  and 
a  half  or  two  minutes  before  the  collision ;  that 
she  was  on  the  lee  bow  of  the  Washington,  he- 
t^^n  three  and  four  points;  that  at  first  he 
could  not  determine  her  course  on  account  of 
the  thick  weather.  When  he  first  eaw  her  he 
sang  out  to  the  mau  at  the  wheel  to  put  helm 
hard  up.  The  witness  heard  a  noise  or  hail 
about  half  a  minute  before  ho  descried  the 
Mary  Frances,  butcouldnotdetermine  whence 
it  came;  supposed  it  might  be  from  some  of 
the  passengers,  as  they  were  in  the  habit  of 
making  a  noise. 

This  witness  is  substantially  corrolrorated  by 
several  others  on  hoard  the  Washington.  Part . 
of  the  watch  were  at  the  pumps  at  the  time 
the  edlision  took  place. 

The  testimony  on  both  Mdes  agree,  that  each 
vessel  was  going  at  the  rate  of  five  and  a  half 
knots  the  hour. 

The  court  below  decreed  in  favor  of  the  libel- 
ants. 

Upon  a  careful  perusal  of  the  evidence  in  be- 
half of  the  libelants  and  the  respondents,  it  is 
apparent  that  there  is  much  less  discrepancy 
and  contradiction  among  the  witnesses  called 
by  the  respective  parties,  as  to  the  material 
facts,  than  is  usually  found  in  these  collision 
cases. 

All  agree  as  to  the  slate  of  the  weather — 
thick,  buzy  and  dark;  as  to  the  direction  of  the 
wind — from  the  south  southwest;  the  course 
of  the  vesaels— the  Mary  Frances  6n  the  star- 
board tack,  landing  southeast,  and  the  Wash- 
ington on  the  *larboard,  standing  near-  r*537 
ly  due  west ;  the  rate  of  speed— five  and  a  half 
knots  the  hour.  And  even  as  it  respects  the 
distance  the  vessels  were  from  each  other  when 
first  descried,  there  is  very  little,  if  any  differ- 
ence. 

According  to  the  witnesses  on  btutrd  the 
Mary  Frances,  the  Waahington  was  less  than  a 
quarter  of  a  mile  distant,  when  she  was  first 

Mi 
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seen.  The  distance  of  the  former  veuel.when 
first  seen  by  the  hands  on  board  the  Washing- 
ton, is  not  stated  directly;  but  SlmmoDS,  the 
lookout,  testifies,  she  was  seen  from  one  aod 
a  half  to  two  minutes  before  the  collision, 
which,  recarding  the  rombined  speed  of  the 
two  Tesscls,  must  have  been  at  sbout  the  same 
distance.  The  probability  is.  that  the  two  Tea- 
sels were  much  nearer  each  other  than  a  quar- 
ter of  a  mile,  wlien  first  seen.  The  chief  mate 
of  the  Mary  Frances,  who  was  asleep  in  hia 
berth  at  tlie  time,  but  immediately  afterwards 
on  deck,  fixes  the  tlistance  the  vessel  could  be 
seen  In  that  state  of  the  weather  at  about  two 
hundred  yards;  and  this  coTrespouds  with  the 
opinion  expressed  by  the  master  of  the  Wash- 
ington, where  he  says  tlie  Mary  Frances  might 
have  been  at  a  distance  of  about  four 
times  her  length.  The  answer  of  the  experts 
is  that  the  distance  a  vessel  could  beseeniasuch 
weather  would  be  uncertain.  The  course  the 
two  vessels  were  steering  was  calculated  to  in- 
crease the  diflSculty,  ana  embarrass  the  lookout 
in  descrj-ingthe  vessel  ahead,  for.  as  they  were 
approaching  each  other  by  the  wind,  they  pre- 
sented to  the  eye  the  edges  of  the  sails,  and  not 
the  breadth  of  them,  as  in  other  positions. 

There  is  some  apparent  discrepancy  between 
the  witnesses  of  the  two  vessels  in  respect  to 
their  relative  position  at  the  thne  they  were  first 
seen.  The  hands-on  board  the  Hary  Prances 
state,  when  they  first  descried  the  Washington, 
she  was  two  or  three  points  on  their  larboard 
bow.  one  of  them  states,  she  was  a  point  antf  a 
a  half  forward  of  their  larboard  beam. 

The  bands  on  board  the  Washington  state 
that  the  Mary  Frances  was  on  their  lee  bow 
when  first  seen,  which  would  place  the  Wash- 
ington to  the  windward.  This  may  be  recon- 
ciled probably  by  what  is  stated  by  the  experts, 
who  agree,  that  two  vessels,  approaching  each 
other  as  these  were,  the  hands  on  each  would 
necessarily  see  the  approaching  vessel  over  the 
lee  bow,  and  which  may  have  led  those  on 
'board  the  Washington  to  suppose  this  vessel 
was  on  the  weather  dde. 

The  maneuver  of  each,  on  discoveriQg  the 
other,  it  is  agreed,  was  proper,  and.Indeed,  the 
only  one  that  could  have  a£Forded  any  chance 
of  preventiaj^  the  coUbiion.  The  Mary  Frances 
was  thrown  into  the  wind  by  putting  her  helm  , 
ff38*1  bard  down,  and  *tbe  Washington  bore 
awM  before  the  wind  by  putting  her  helm 
hard  up.  The  orders  were  not  only  proper 
and  skillful,  but  were  promptly  given  and  in- 
stantly executed;  and  unless  fault  can  be  im- 

Suted  to  the  latter  vessel  in  not  descrying  the 
[ary  Frances  sooner,  so  as  to  have  afforded 
time  for  these  maneuvers  to  have  avoided  the 
disaster,  we  do  not  see  how  she  can  be  properly 
chargeable  with  the  consequences;  and  as  to 
that,  the  difilculty.  If  not  imposribilitj  of  dis- 
covering a  vessel  ahead  at  a  grrater  distance  than 
the  Mary  Frances  was  seen  by  the  hands  on 
the  Washington,  the  relative  position  of  Uie 
two  vessels  while  approaching  each  other  by 
the  wind,  presenliug  only  the  edges  of  the 
sails  instead  of  their  breadth,  and  in  thick 
and  hazy  weather,  such  as  existed  in  thiscase, 
in  connection  with  the  combined  speed  of  the 
vem'ls  at  the  time,  seem  to  famish  evidence 
KufUcicnt  to  repel  any  such  imputation.  The 
two  vessels  must  tiave  come  together  probably 
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in  less  than.two  minntes  after  they  were  tint 
seen.  The  lookout  appears  to  have  been  com- 
petent and  sufficient,  and  such  Is,  as  we  un- 
derstand It.the  oploiou  of  tbeexpertsexaittined 
and  who  were  selected  hr  both  the  parties. 

Indeed,  the  fact  tliat  the  Hary  Frances  imiat 
have  been  seen  about  the  same  time  the 
bands  of  the  Washington  that  she  was  seen  bv 
those  on  board  of  the  Mary  Frances,  and  which 
we  think  is  fairly  iKime  out  by  the  evidence,  of 
itself,  should  be  regarded  as  concludve  against 
the  charge  of  fault  in  this  respect. 

We  are  of  opinion,  therefore,  that  the  collis- 
ion was  the  result  of  an  Inevitable  acrideot, 
arlring  out  of  one  of  the  perils  of  navigation, 
and,  in  Judgment  of  law,  is  not  attributable 
to  the  fault  of  either  party.  And  in  audi  ::ases 
the  settled  rule  in  admiralty  in  England  it, 
that  each  vessel  must  bear  its  own  loss,  which 
rule  has  been  heretofore  recognized  by  this 
court,  but  has  not  been  befMV  directly  applied. 

tDodson's  Adm..  88:  Woodrop  Sma,  1 
ow.,  28;  id..  80;  8  Kent's  Com.,  SSI;  Abbot 
on  Shipping,  pt.  8,  ch.  1,  and  pt.  4,  ch.  10, 
sec.  10;  3  Brown's  Civ.  &  Adm.  Law,  S04-207; 
0  How.,  008,  and  cases.) 

The  rule  is  not  uniform  upon  the  conUnent, 
as  several  of  the  maritime  states  In  such  cases 
apportion  the  loss  upon  the  two  vessels.  (Ab- 
bot. 334,230;  2  Brown's  Civ.  &  Ad.  Law, 
204r-206;  8  Kent's  Com.,  280,  S81,  988.) 

But  we  think  It  more  just  and  equitable,  and 
more  consistent  with  sound  principles,  that 
where  the  loss  happens  from  a  colli^on  which 
is  the  result  of  inevitable  accident,  without  tlte 
negligence  or  fault  of  eitherparty,  each  should 
liewnlsown. 

lliere  seems  no  good  reason  for  charging  one 
of  the  vessels  with  a  share  of  a  loss  resuliiiig 
from  a  common  calamity  beyond  *that  [*538 
happening  to  herself,  when  she  is  without  fault, 
and  therefore  in  no  Just  sense  responsible  for  it. 

Our  opinion  in,  that  the  decree  of  the  etmrt  be- 
lou>  must  be  reter$ed,  vaith  Mite,  and  Ike  proceed' 
ingt  remitted,  toith  direetiona  to  enter  a  deem 
Mmiiesing  the  Ubd  with  cost*. 

OEDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District 
of  Massachusetts,  and  was  argued  by  counsel: 
on  consideration  whereof,  it  Is  now  here  or- 
dered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  Circuit  Court  in 
this  cause  l)e,and  the  same  is  hereby  reversed, 
with  costs;  and  that  this  cause  t)e,  and  thesune 
is  hereby  remanded  to  the  stid  Circuit  Court, 
with  directions  to  disndss  the  libel  with  oosts. 

Clt«d-«  How.,  194 ; «  How.,  U6,»S  ;t  TaU^ia): 
Rrown,4(B;  SBiss..  lU:  Abb.  Adm.,  »;  t  Qirtn 
78  i  New  t).,  87;  8  HcLeao.  188. 


ELI8H  A  BLOOMER,  AppOant, 

9. 

JOHN  W.  McQDEWAN,  ALLEN  R  MC- 
QUEWAN,  AMD  SAMUEL  DOUGLAS, 
Partners,  under  the  name  of  HcQdewahb 

A  DOUOLAS.' 

1.— Mr.  Justice  Curtis,  having  twen  of  counael. 
did  not  Kit  on.  tbe  triHl  of  this  cause,  and  Mr.  Ja»- 
tioa  YTAxn  wss  atisent.    ^  , 
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Om  btiufiUty  tmng  and  oumdng  patenM  ma- 
cAiiu  at  time  of  eztennoa  of  lett&r$  patent 
may  eotUintu  it$  tm  thereafter. 

Tbe  patent  for  Woodwortb'ii  planioff  msobloe  wu 
extended  from  KO  to  1843,  by  the  Board  of  Com- 
mlfalonera. 

Under  that  extension,  this  court  decided,  lo  Wil- 
son T.  Uoueoeau.  1  How.,  asii,  that  an  aasbf oee  bad 
a  riffht  to  continue  tbe  use  of  tbe  moehlne  which 
he  then  bad. 

In  iHSb  ConoTww,  bj  a  gpccfal  Act,  extended  the 
time  sliU  further  from  1849  to  1896. 

Coder  that  extension,  an  aeslffooe  bas  still  tbe 
same  rlifht. 

Br  the  osBes  of  Evans  7.  Eaton,  8  Wbeaton.  1/U, 
and  Wilson  v.  Kouaeeau,  4  Uow.,  046,  those  two 
propcelttons  are  settled,  vis. : 

I.  That  a  special  Act  of  Congress  In  favor  of  a 

Estentee,  extending  the  time  beyond  that  orlglnal- 
r  limited,  must  be  considered  as  ingrafted  on  the 
general  law. 

S.  That,  under  tbe  general  law  in  force  when 
this  special  Act  of  Conitreas  was  passed,  a  party 
who  had  purchased  the  right  to  use  a  planing  ma- 
eblne  during  the  period  to  which  the  patent  was 
Brst  limited,  was  entitled  to  continue  to  use  It  dur- 
hig  the  extension  authorlied  by  that  law,  unless 
there  la  something  In  the  law  Itself  to  forbid  It. 

But  there  Is  nothing  In  tbe  Act  of  Congress,  pass- 
ed In  1845,  forbtding  suob  use;  and.  therefore,  the 
assignee  has  tbe  right. 

THIS  was  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  tbe  Western  District 
of  PeDDsylvaiiia,  ^ttiog  as  a  court  of  equity. 

It  was  a  bill  61ed  by  Bloomer,  wbo  claimed 
node^  Wilson,  the  a^gnee  of  Woodwortb's 
fi40*]  planing  machine.  The  whole  of  'Wil- 
son'n  title  is  stt  forth  in  the  report  of  the  case 
of  WHean  t.  Sotuteau,  4  How.,  646,  as  is  also 
the  Act  of  Coogress  pa«ed  on  the  36th  Feb- 
nuuy,  1846.  4  £fow.,  603,  extcndiag  Ibe  patent 
for  seven  years  from  the  27th  of  December, 
1840. 

McQuowan  claimed,  through  two  mesDe  as- 
sij^meQtfl  from  Woodworth  and  Strong,  by 
virtue  of  a  liceiue  granted  on  the  8th  of  No- 
vember, 18S3. 

The  bill  and  answer  covered  a  great  deal  of 
ground,  which  need  not  be  notic^  in  this  re- 
port. 

Amongst  other  averments  was  this,  that  the 
license  conveyed  no  right  to  ufe  the  machine 
during  the  extension  for  seven  years  from 
1849,  under  the  Act  of  Congress  passed  in 
1840;  and  the  decision  of  the  court  being  in 
fiivor  of  the  defendants  below  upon  this  pomt, 
it  is  unneceflsaiy  to  state  all  the  points  and  ar 
gnments  upon  other  matters. 

The  court  below  were  divided  in  opinion, 
and  the  bill  was  of  course  dismissed.  Bloom- 
er appealed  lo  this  court. 

It  was  areued  by  Me*i>r».  Keller  and  St. 
OeorM  T.  Campbell,  for  the  appellant, 
and  Mr.  Dunlop  for  the  appellees. 

The  fourth  point  made  by  the  counsel  for 
the  appellant  was  as  follows: 

IV.  Whether  the  licensee  of  a  right  to  use 
the  patented  machine  for  the  original  term  of 
the  patent,  is  entitled  to  continue  the  use  of  the 
same  during  the  extension  by  Congress. 


The  facts  In  this  regard  appearing  by  the 
record,  are, 

1.  That  Collins  and  Smith,  who  were  as- 
signees for  the  first  term  of  the  district  in  ques- 
tion, granted  to  Barnetthe  right  for  tbe  City 
of  Pilisburg  and  Alleghany  County,  "to con- 
struct and  use  during  the  residue  of  the  said 
terms  of  fourieen  years,"  the  patented  machine, 
and  by  the  same  assignment  covenanted  "not 
themselves  to  construct  and  use."  nor  tugive 
license  to  any  other  person  than  Bamet  "  dur- 
ing the  terms  aforesaid,"  and  Barnet  covenant- 
eanot  to  construct  more  tlinn  fifty  machines 
"during  the  terms  aforesaid. " 

(The  word  "ternin"  is  uaed  in  the  plural,  as 
it  will  be  perceived  by  the  assignment  that  the 
granters  were  the  owners  also  of  the  Emmons 
patent,  and  that  the  limitation  of  his  right  ap- 
plied to  the  duration  of  both.) 

8.  Barnrt  assigns  all  his  "  right,  title,  inter- 
est and  claim  of  the  within  patent  for  Wood- 
worth's  planing  machine  to  O.  Warner  and 
John  W.  McQuewan,  their  heirs  and  assigns," 
except  seven  rights  previously  given. 

8.  It  seems  to  nave  been  granted,  below, 
that  Warner  had  assigned  his  license  to  Mc- 
Quewan.and  McQuewan  tothetwo'co-  [*541 
defendants,  and  that  the  machine  was  made 
during  the  first  term  of  the  patent;  hence 
arises  the  question,  have  the  appellees  the 
right  to  continue  its  use  during  ihe  congres- 
sional extension? 

For  the  appellaots  it  is  submitted: 

1.  That  this  question,  and  the  principles 
upon  which  it  must  be  decided,  have  been  al- 
ready passed  upon  by  this  court 

In  WUmm  t.  Bmmeav,  4  How.,  the  question 
was  of  the  right  of  the  licensee  to  continue  the 
use  of  the  machine  during  tbe  extension  by  the 
Commissioner.  The  court  were  divided  in 
opinion.  In  that  delivered  as  their  judgment, 
the  right  of  the  licensee  to  the  continued  use 
was  put  exclusively  upon  the  terms  of  the  18th 
section,  which  were:  "The  benefit  of  such  re- 
newal shall  extend  to  assignees  and  grantees  of 
tbe  right  to  use  the  thing  patented,  to  the  ex- 
tent of  their  respective  interests  therein." 
Without  that  provision  it  is  conceded  by  the 
learned  Judge,  in  delivering  the  opinion  of  the 
court,  "that  all  the  rights  of  assignees  or 
grantees,  whether  in  a  share  of  tbe  patent  or  to 
a  specified  portion  of  the  territory  held  under 
it,  terminate  at  tbe  end  of  the  fourteen  years, 
and  become  re-invested  in  the  patentee  by  the 
new  grant." 

"From  that  date  he  is  again  possessed  of 
'the  full  and  exclusive  right  ana  liberty  of 
making,  using,  and  vending  to  others  tbe  in- 
vention,' whatever  it  may  be,  not  only  portions 
of  the  monopoly  held  by  assignees  anci  grantees, 
as  subjects  of  trule  and  commerce,  but  tbe 
patented  articles  or  machines  throughout  the 
country,  purchased  for  practical  use  in  the 
business  affairs  of  life,  are  embraced  within 
the  operation  of  the  extension.  This  Istte 
class  of  assignees  and  grantees  are  reached  b 


NoTV.— It  would  seem  that  this  case  Is  not  an  au- 
thority for  holding  ttiat  the  right  of  aa^dgneesof  sn 
ortulnaJ  patent  Is  Uinlted,  under  a  renews!  thereof, 
to  Ibe  use  of  the  pnrtloutar  machines  in  t>elng  at 
thpttme  the  extended  tvrm  cnmnienced.  Day  v. 
CiifaHi  Kubbcr  Co-  8  BiHtcbf 488.  Oomuare  Bloomer 
r.Miiiinjrar.l  wall.,  m. 

DIsttnetloD  between  the  right  to  make  and  vend 
BOWAHD  14. 


a  pfltonled  machine  and  the  grant  of  tbe  right  to 
use  It.  Alkon  v.  Hatichester  Print  Worica,  2  Cllff.i 
m.  Compare  Wood  v.  Hluh.  Boutb.  U.  A.Co.,  8 
Fish.  P«L  Cos.,  m. 

PaUnbi;  <mtonment  btjort  iMwInoandre-fmutnir; 
whenoMlffiimf fit  troiiMferR;  eMendctt  tern.  Seenote 
to  Oajrler  t.  WUdar,  ID  How,.  4n. 
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the  Dew.gniDt  of  the  exclusive  right  to  use  the 
things  patented.  Purchasers  of  the  machines, 
and  who  were  in  the  use  of  tbcm  at  the  time.are 
disabled  from  further  use  immediately,  as  that 
right  became  vested  exclualveljr  io  the  patentee. 
Hahing  and  vending  the  iQTention  are  pro- 
hibited by  the  correspoDdlng  terms  of  his 
grant." 

And  the  learned  judge,  in  expressing  the 
opinion  of  the  court,  further  declared  that  the 
provision  in  the  18th  section,  above  referred  to. 
was  "intended  to  restore  or  save  to  them"  (those 
in  uae  of  the  thins  patented  at  the  time  of  the 
renewal),  "that  right  which, without  the  clause, 
would  hare  been  vested  again  exclusively  !n 
the  patentee." 

And  the  learned  judges  who  dissented  from 
the  opinion  of  the  court  did  so  upon  the  ground 
that  even  this  clause  of  the  1 8th  section  did  not 
confer  upon  the  licensees  the  right  claimed  in 
their  behalf. 

Thus  it  is  clear  that  theeztension  of  a  patent 
by  lawful  *authori(y  revests  in  the 
patentee  every  right  originally  possessed  by 
him, and  that  unless  the  law,  by  virtue  of  which 
it  is  extended,  contains  a  provision  in  favor  of 
licensees  or  assignees,  their  right  to  use  ends 
with  tlie  term  of  their  license.  (This,  of  course, 
does  notapply  to  cases  where  the  patentee  has 
covenanteti  to  grant  any  subsequently  acquired 
extensions — none  sudi  ^  pretended  in  this 
case.) 

Applying,  then,  these  principles  to  the  Act 
extending  this  patent  (February  26,  1845).  it 
will  be  seen  that  it  contains  no  such  provision 
as  is  to  be  found  in  the  18th  section  of  the  Act 
of  1886;  and  that,  therefore,  in  accordance 
with  the  opinion  of  all  the  Judges,  the  entire 
right  was  re  invested  in  the  patentee. 

The  general  power  to  renew  and  extend  a 
patent  is  conferred  by  the  18th  section  of  the 
Act  of  1830,  which,  after  providing  for  the 
proof  of  the  prerequisites,  declares  that  "it 
shall  be  the  duty  of  the  Commissioner  to  re- 
new and  extend  the  patent,  by  making  a  certifi- 
cate thereon  of  sufSh  extension  for  the  term  of 
seven  years  from  and  after  the  expiration  of 
the  first  term." 

The  Act  in  question  provides  that  the  patent 
"be,  and  the  same  is  hereby  extended  for  the 
term  of  seven  years  from  and  after  the  27th  of 
December,  1^9,  and  the  Commissioner  of 
Patents  is  hereby  directed  to  make  a  cerliflcate 
of  such  extension  in  the  name  of  the  adminis- 
trator of  William  Woodworlh,  and  append  an 
authenticated  copy  thereof  to  the  original 
letters  patent,"  tfec. ;  the  words  being  sul»tan- 
tially  the  same  as  these,  judicially  construed, 
and  the  intention  being  still  further  marked, as 
well  by  the  omission  of  any  provision  for  the 
licensees,  as  by  the  express  insertion  of  the 
name  of  the  party  in  whose  favor  the  exten- 
sion was  made,  and  to  whose  benefit  it  was  in- 
tended to  inure. 

The  principles  upon  which  the  judgment 
in  WUtim  v.  Rouueau  is  founded,  are,  it  is 
submitted,  if  possible,  more  conclusively  ap- 
plicable to  the  case  of  such  an  extension  by 
Congress  than  to  one  made  by  the  Commis- 
doner. 

Such,  too,  has  been  the  application  made  of 
them  by  many  of  the  learned  judges  in  their 
circuits.  By  Mr.  JutUee  Nelson,  July  8S,  18fi0, 
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in  OUmn  v.  Clifford,  in  a  written  opinion  de- 
livered by  him ;  by  the  late  Mr.  Juntiee  Wood- 
bury, July,  18S0,  in  Mamn  v.  TaOman,  a1<v> 
in  a  written  opinion:  and  by  Mr.  JuaUet  Mc- 
Lean, October  22,  1850.  in  I^oomer  v.  Btatt^. 

The  opinion  of  Mr.  Justice  Woodbuiy  lefen 
to  similar  decisions  made  by  the  late  Juaie$ 
McKinley,  by  Judge  Ware,and  Judge  Sprague. 

It  may  be  proper,  with  reference  to  the  argu- 
ment founded  upon  the  supposed  intenlion  of 
Congress  (not  declared  in  the  words  of  the  Act 
as  already  shown). .  to  permit  a  ctHittnurd  Xkvt 
*during  the  congresnunal  extension  of  [*543 
machines  licensed  under  the  original  term,  to 
annex  a  list  of  the  patents,  extended  by  special 
Acts,and  thus  to  refer  to  the  provisions  in  each, 
expressly  declaring,  where  such  was  intended, 
the  existence  of  such  right,  and  providing  for 
its  mode  of  exercise  or  enjo;^nient. 

The  absence  of  such  provision  in  the  Act  of 
1845  must,  it  is  submitted,  conclusively  nqra- 
tivu  aoT  idea  of  such  intention,  even  if  the 
judicially  decided  effect  of  such  an  Act  did  not 
render  a  reference  to  such  a  source  for  inter- 
pretation unnecessary. 

I.  January  21,  1808,  to  Oliver  Evans.  6  Slat 
at  Large.  70.  (With  special  provision  for 
parties  (hen  using  invention.)  Under  this  Act 
the  cases  of  £tiaR«  v.  •/bnfan,  SCranch,  IW, 
and  £ra»*  v.  BaXsn,  8  Wheat.,  454.  were  de- 
cided. 

II.  March  8.  1809,  to  Amos  and  William 
Whittemore,  6  Stat,  at  Large,  80  (without 
provision  for  licensees.) 

III.  February  7,  1815.  Oliver  Evans  (steam 
engine)  8  Stat,  at  Large,  147  (with  proviso  that 
no  greater  sum  should  be  charged  forconstruct- 
ing  and  using,  than  was  during  prior  term.and 
subject  to  existing  patent  laws). 

IV.  March  S.  1821,  Samuel  Parker,  6  Btat. 
at  Large.  262  (subject  to  provision  of  then  ex- 
isting patent  laws). 

V.  March  2, 18»1.  John  Adamson,  6  Stat,  at 
Large.  458  (without  proviso  or  reference  to 
existing  laws). 

VI.  March  8,  1831,  Samuel  Browning.  « 
Stat,  at  Lar^e,  467  (without  proviso  and  refer- 
ence to  existing  laws). 

VII.  May  19,  1832,  Jethro  Wood.  «  Stat  at 
Large,  486  (proviso  in  favor  of  licensees  that 
the  price  shall  not  be  advanced). 

VIII.  June  80.  1884.  Thomas  Blanrhard, 
Stat,  at  Large,  589  (with  special  proviw  in 
favor  of  ticenseesX  [It  may  not  be  improper 
to  refer  to  the  opinion  of  B.  P.  Butler,  Attor> 
ney-Ocneral.  May  25,  18R7,  That  under  this  Act 
the  United  States  had  no  right  to  use,  exc^ 
on  the  conditions  of  the  original  grant.] 

IX.  March  3,  1885,  Robert  Eastman.  6  StaL 
at  Large,  613  (without  proviso  or  reference  to 

X.  July  2, 1836.  James  Barron,  fl  Btat.  at 

Large.  67B  (extending  two  patents  without  pro- 
viso in  reference  to  existing  taws,  and  the 
other  with  provisos  in  reference  to  licenieet). 

XI.  February  0,  1889,  Thomas  BIancbard,< 
Stat,  at  Large,  748  (with  proviso  in  favor  of 
licensees). 

XII.  March  8.  1845.  William  Oale.  6  Stat, 
at  Large.  b95  (authorizing  renewal  c^pateat 
under  eighteenth  section  of  Act  of  1885,  il- 
though  U  had  exi^red,  and  subject  to  the 
reetrKtiona  of  that  A<4). 
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Xtn.  March  S.  1848,  Samuel  E.  JenDing9.6 
8la(.  at  Large,  899  (directing  Coram isaioncr  to 
reapw  pateot,  subject  to  proTUioos  of  ezistiag 

IllVfi). 

544»]  •XIV.  FebruaryaB.  1846,  William 
Woodworth.  6  Stat.  »t  Large,  936  (extending 
patent  Commissioaer  to  certify  to  the  exten- 
stoD  in  the  name  of  ilie  admiDistrator — do  pro- 
vuo  in  favor  of  liceoseei,  or  reference  to  exist- 
inglawR.) 

XV  February  15,  1847,  TbomaaBIanchattl. 
9  8tut.  at  Large,  eSSfwtih  proviso  in  favor  of 
licenNeefl,  on  terms  lo  be  agreed  or  adjusted  by 
the  Circuit  Court,  &c.) 

The  point  that,  by  an  accidental  error  In  the 
bill,  the  word  "  fourteen"  was  inserted,  instead 
of  "  twenty  eight,"  Is  not  deemed  a  proper  sub- 
ject of  objection  in  this  court.  No  such  ground 
appears  to  have  been  taken  below ;  the  patent 
itself  forms  part  of  the  record,  and  an  amend- 
ment would  have  been,  it  ig  submitted,  instantly 
allowed  by  the  coarl  below,  had  the  Dbjectlou 
been  there  mode.  That  the  patent  on  lis  face 
was  for  twenty-eight  years,  forms  one  of  the 
objections  of  the  appellees  to  its  validity,  and 
the  error  complained  of  fs  set  right  by  answer 
of  the  defendants  themselves. 

It  is  not  deemed  necessary  by  the  appellanta 
to  present  any  authorities  to  meet  tlie  point 
argued  by  the  appellees,  that  an  Act  of  Con- 
gress, extending  a  patent  for  seven  years,  is  un- 
constitutional and  void. 

It  is  therefore  submitted  that  the  decree 
should  l)e  reversed,  and  that  the  appellant  isen- 
tltled  to  a  perpetual  injunction  and  an  account. 

Ttie  counsel  for  the  appellees  made  several 
points,  amongst  which  was  the  following: 

1.  That  defendantsare  protected  as  assignees. 

The  bill  (pages  14  to  20)  asserts,  and  the  an- 
swer admits,  that  the  respondents  claim  to  use 
themachine  they  are  alleged  to  have  infringed, 
as  assignees,  from  1888,  the  year  of  their  pur- 
lAuae,  under  assignments  from  the  original  pat- 
entee. Being  then  assignees  under  the  original 
patent,  can  they  claim  to  continue  unmolested 
in  the  use  of  the  machine  they  purchased  and 
paid  for.  and  have  erected  and  used  for  seven- 
teen years? 

Was  it  the  design  of  the  Act  of  1845  to  bring 
disasters  npon  the  respondents,  to  deprive  them 
of  the  rights  they  had  acquired  in  good  faith,  to 
depreciate  their  nroperty,  to  render  useless  their 
establishments,  in  which  they  had  Invested 
lane  sums  of  money,  to  destroy  their  business, 
and  disable  them  from  the  performance  of  their 
contracts?  Such  flagrant  outrages  are  not  to 
be  imputed  to  a  statute,  unless  the  toirn  of  it 
imperatively  demand  it. 

The  language  of  the  Act  calls  for  no  such 
luush,  unreasonable  and  impolitic  construc- 
tion. It  is  a  simple  extension  of  the  patent  of 
1838,  and  nothing  more.  Could  any  design  in 
ft46*]  Congress  "to  spread  such  disasters,  be 
predicated  of  thesimplemeaningof  this  statute? 

Chief  Justice  Gibson,  of  Pennsylvania,  has 
laid  down  a  rule  whicti  must  commend  itself 
to  the  judgment  of  everyone— that  in  the  con 
■truction  of  statutes,  the  judges,  when  one  of 
those  cases  of  hardship  occurs,  which  continu- 
ally arise,  should  do  what  their  cnnf^lences  ir- 
resistibly persuade  them  the  Legislature  would 
have  done,  if  the  occurrence  had  been  foreseen, 
(Pmnoek  v.  ffart,  8  8.  A  R.  809.) 
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And  can  anyone  doubt  that  if  the  idra  of  the 
propriety  of  protecting  the  purchasers  of  rights, 
and  the  uses  of  the  thing  patented,  had  been 
suggested,  but  they  would  immediately  have  in- 
fcerted  such  a  clause? 

This  Act  of  184S  is  a  private  Act,  made  for 
the  special  benefit  of  a  particular  individual,  and 
should  not  have  such  construction  as  will  be 
detrimental  to  others,  Ofiiff  Jvstiee  Parsons,  in 
the  case  of  Coolidge  v.  WHlMtns.  has  laid  down 
the  rule  to  be  that  private  statutes,  made  for  the 
accommodallon  of  particular  citixens  or  corpora- 
tions, ought  not  to  be  construed  to  affect  the 
rights  or  privileges  of  others,  unless  such  con- 
struction results  from  express  words,  or  from 
necessary  implication.    (4  Mass.,  145.) 

There  are  no  express  words  in  this  Statute, 
which  demands  the  congtrucUon  contended  for 
by  the  plaintiff. 

We  may  appeal,  too.  to  the  language  of  Mr. 
Juitiee  Washington,  in  the  case  of  iSeaM  v.  Jor- 
dan that  arguments  founded  upon  hardship, 
would  be  entitled  to  great  weight,  if  the  lan- 
guage of  the  Act  was  not  so  peremptory  as  to  for- 
bid a  construction  at  variance  with  the  clear 
meaning  of  the  Legislature.   (9  Cranch.  180.) 

There  are  no  words  in  this  Act  to  justify  such 
savage  construction  as  urged  by  the  plMnllfT. 
It  declares  a  simple  extension  of  the  patent,  and 
manifestly  intends  an  extension  similar  to  that 
which  mav  be  conferred  by  the  Patent  Office, 
under  which  the  rights  of  persons,  using  the  in- 
vented machine  under  license,  are  protected  in 
the  enjoyment  of  it. 

The  same  learned  Chief  JutUee  of  Massachu- 
setts, has  also  declared  in  the  case  of  Walea  v. 
Stetson,  that  in  the  consideration  of  the  provis- 
ions of  any  statute,  they  ought  to  receive  such  a 
reasonable  construction  if  the  words  and  suliject 
matter  will  admit  of  it,  as  that  the  existing  rights 
of  the  public  or  individuals  be  not  Injured.  (3 
Mass..  146.) 

If  the  Ledsiature  meant  a  simple  extension  of 
the  patent  tor  seven  years,  is  It  not  a  reasonable 
construction  to  suppose  that  It  meant  an  exten- 
sion, as  ordinarily  understood;  as  an  extension 
of  the  nature  of  the  extensions  of  the  Patent 
OlBce.  and  *nith  the  restrictions  and  [*/(46 
privileges  of  such  extensions?  Is  It  not  reason- 
able to  conclude  that  they  had  in  their  mind 
the  general  Act  of  1836,  and  the  clause  wtiich 
gave  to  puTchasen  and  users  of  the  thine  pat- 
ented, the  right  to  continue  that  use?  Is  It  not 
a  reasonable  construction  that  ther  meant  that 
this  special  Act  should  be  construed  in  reference 
to  the  general  law  of  the  land?  The  language 
of  the  Act  is,  that  the  patent  of  1828  '  'be  extend- 
ed for  seven  years. "  Now,  what  beneUt  would 
that  extension  tie,  even  to  complainant,  without 
an  incorporation  with  the  general  law?  Bow 
could  he  be  assignee  of  the  right?  How  could 
he  enjoy  the  use  of  the  patent?  How  could  he 
pretendf  to  recover  damages,  without  an  appeal 
for  aid  lo  the  Act  of  1886?  The  plaintiff  is 
obliged  to  invoke  the  aid  of  the  general  law,  to 
maintain  this  very  action.  The  very  pltiintlff 
in  this  cause  Is  an  assignee,  and  undertakes  to 
maintain  this  action  In  his  own  name,  by  call- 
ing into  requisition  the  Act  of  1880. 

The  rule  of  law  undoubtedly  Is,  that  taws  on 
the  same  subject  are  to  be  construed  together; 
that  laws  on  the  same  subject  are  to  he  construed 
paripaam.  and  with  reference  to  parallel  legisia- 
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UoD.  This  la  clearly  the  rule  as  to  general  laws, 
which  in  relation  to  the  same  subject,  are  to 
be  construed  as  one  Act.  They  are  to  be  con- 
strued, too,  in  reference  to  paraltc)  teglslation. 
(Pennv.  /TamOton,  2  Watts,  00;  17S.& R.,81; 
7  Id.,  404.) 

The  right  of  appeal,  given  by  the  Pennsyl 
vania  Act  relating,  to  divorces  a  vinevto  matri- 
monii.wm  extended,  by  impiicalion,  to  the  Act 
of  1817.  respecting  divorces  a  menm  et  tiu>ro. 
(Robert*  V.  Jt'jberts.  9  S.  &  B.,  191.) 

So  the  right  to  appeal  from  iuatices*  judg 
ments,  in  cases  of  contracts,  wosheld  to  extend 
to  trespass,  to  which  the  powers  of  magistrates 
had  been  extended,  without  expressly  giving 
the  rtcUt  of  appeal.    (4  S.  «&  R.,  73.) 

And  this  wise  and  safe  rule  of  construction 
has  been  held  to  apply  to  statutes  which  have 
been  repealed,  or  may  not  have  been  noticed 
by  the  statutes  to  be  construed.  {Bex  v.  Lax- 
da(e,l  Burr.,  447.) 

And  Lord  Mansfield,  In  that  case,  said, "that 
where  there  are  different  statutes  ia  pari  ma- 
teria, though  made  at  different  times,  or  even 
expired,  and  not  referring  to  each  other,  they 
shall  be  taken  and  construed  together  as  one 
system."  In  the  expressive  language  of  Tilgb- 
man,  Ch.  J.,  of  Pennsylvania,' in  one  of  the 
cases  cited,  they  were  so  blended  together  as 
to  form  one  statute. 

And  from  the  cases  cited  from  Burrow,  this 
blending  of  statutes,  this  analogy  of  legislation, 
is  not  confined  to  public  statutes,  but  that  pub- 
lic laws  may  receive  aid  in  their  construction 
from  private  laws,  and  viee  verta;  for  his  lord- 
547*]  ship  MTB.  in  the *CBae  cited,  page  448. 
that  the  Act  of  Parliament,  of  1740,  relating  to 
tit.  MarUns,  and  the  overseers  of  that  parish 
(which  was,  1  apprehend,  clearly  a  private 
Ac»),  which  extended  the  number  of  overseers 
of  the  poor  to  be  appointed  by  two  Justices, 
under  the  general  Act  of  4it  Elizabeth,  to  the 
number  of  nine,  "shows "  (says  the  Chief  Jus- 
tice) "  the  construction  put  by  the  Legitilature 
themselves,  upon  the  4tt  Etizabelh,  on  this 
bead,  and  excetrts  this  very  largo  pariah  of  St. 
Martins  out  of  it. 

I  need  not  burden  your  Honors  with  any 
name  of  books  on  this,  so  obvious  a  rule  of 
construct ipD.  This  case,  in  Burrow,  was  care- 
fully coooidpred;  it  had  been  argued  several 
times  before'  Ch.  J.  Itydcr,  and  afterwards  be- 
fore Lord  Uansflild.  by  great  goudkI,  and  If 
any  case  is  eniitled  to  respect  of  courts,  it  is  a 
case  so  conhidvred,  and  so  decided. 

But  we  have  caACS  neai'er  home,  and  more 
gernian  to  this  very  mutter  of  private  acts,  in 
relation  to  these  vt-ry  patent  rights. 

Tn  Ihe  case  of  Ecnm  v.  Enton,  8  Wheal., 
454,  it  was  declared,  that  an  Act  of  Congress, 
auihorizine  Ihe  t^relury  of  Stale  to  Issue  a 
iMilent  tit  OliviT  GvHiit,  for  bis  Impnivemi  nt** 
In  the  mairufscture  of  Hour,  "  was  ingrafted 
on  the  general  Act  fur  the  promotioo  of  uwfid 
arts,  and  that  Ihe  patent  was  issued  under  both 
Acti4,"  the  public  and  the  private  one. 

So  m  the  case  of  Ecaat  v.  Jordan,  SCranch, 
109.  which  was  an  action  to  recover  damages 
under  the  same  private  Act.  Washington  J., 
said,  in  declaring  the  opinion  of  ihe  court,  that 
"it  should  be  recollected,  that  the  right  of  the 
plaintiff  to  recover  damages  for  u^ng  his  im- 
provement, after  the  iMuing  of  liu  patent, 


arise*,  not  under  this  law,  but  the  general  law 
of  1798." 

If  the  plaintiff  is  obliged  to  iDv<^e  the  ski 
of  the  Act  of  18S6.  he  must  take  the  whole  of 
it.  It  is  a  well-establisked  nde  of  law,  lhat  be 
whoclaims  the  benefit  of  his  title,  mnstadmitlis 
disadvantages.  Qui  fentU  commodam,  miMn 
debet  et  onus. 

Mr.  Chief  Justice  TrnM^yAeHvettA  the  ofAa- 
ion  of  the  court: 

The  bill  in  this  case  was  filed  by  the  appd- 
lants,  on  the  6th  of  July,  1850.  in  the  Circuit 
Court  of  the  United  StMes  for  the  Western 
District  of  Pennsylvania,  to  obtain  an  injunc- 
tion reslraining  the  appellees  from  the  use  of 
two  of  Woodworth's  planing  machines  in  the 
City  of  Pittsburg.  The  term  for  which  Wood- 
worth's  patent  was  originally  granted,  expired 
Id  lb49,  but  it  was  extended  seven  years  by 
tlie  board  establisbed  tw  the  18th  section  d 
Ihe  Act  of  18HS.  And  anerwards,  by  the  Act 
of  Congress  of  February  26,  1845,  this  pateal 
was  extended  for  seven  years  more,  commenc- 
ing on  the  27th  of  December,  1849,  at  wbicb 
time  the  previous  extension  would  have  termi- 
nated. 

It  appears,  from  the  pleadings  and  evidence 
in  the  case,  that,  "shortly  after  the  pas-  r*548 
sage  of  the  Act  of  Congress  of  1645,  William 
Wood  worth,  the  administrator  of  the  pateof*. 
In  whose  name  the  certificate  of  extension  was 
directed  to  be  issued,  assigned  all  his  right  to 
James  G.  Wilson,  from  whom  the  appellsnt 
purchased  the  exclusive  right  to  consiruct  and 
use  this  machine,  and  to  vend  to  others  Ihe 
right  to  construct  and  use  H,  in  a  taiye  dfrtrict 
of  counlry  described  in  the  grant.  Pittsbnre, 
in  which  the  machines  in  question  are  used.  Is 
Included  within  these  limits.  And  the  right 
which  Ihe  appellant  purchased  was  regularly 
translerred  to  him  by  Wilson,  by  an  inittni- 
ment  of  writing  duly  recorded  in  the  Patent 
Office. 

In  the  year  18811,  during  the  term  for  which 
the  patent  was  originally  granted,  the  defend- 
ants  purchtwed  the  right  to  constnict  snd  use 
a  ceriain  number  of  thc^e  machines  within  Ibe 
limits  of  the  City  of  Pittsburg  and  Alleghany 
County;  and  tlie  right  to  do  so  was  regularly 
transferred  to  ibem  by  different  assigomenis, 
deriving  their  title  from  the  origimd  patentee. 
The  two  machines  mentioned  In  the  bill  were 
coDstnicled  and  used  by  llie  respondents  soon 
after  the  purcbai>e  was  made,  and  Ihe  appellees 
continued  to  use  Iheni  up  lo  the  lime  when  lliis 
bill  was  filU'd.  And  the  questlou  is.  whether 
their  right  lo  use  lliem  terminaled  with  tlie  flnt 
cxiL-nliun,  or  still  rontiniies  under  the  exten- 
biuo  granted  by  the  Act  of  184a. 

The  circuit  court  decided  that  the  rig^t  of 
the  appellees  still  continued,  and  upon  that 
ground  difimlssed  the  appellant's  bill.  And  ifae 
case  is  now  before  us  upon  an  appeal  from  diat 
decree. 

In  determining  this  question  we  must  hdte 
into  ronsideration  not  only  the  special  Act  un- 
der which  the  apfwllant  now  chtims  a  monopoly, 
but  also  the  general  laws  of  Congress  in  rela- 
tion to  patenls  for  useful  improvements,  and 
Ihe  special  Acts  which  have  from  time  to  lline 
been  Fwised  in  favor  of  the  i>ariiciiUr  pateot- 
ees.  They  are  statatea  in  pari  materia;  and  all 
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nAat»  to  the  «une  subject,  and  must  be  cob- 
atme  together.  It  was  so  held  in  the  case  of 
XeiMuv.  JR>Cpn.8Wheat..S18,  where  the  court 
said  that  the  special  Act  of  Congress  in  favor 
of  Oliver  Evans,  grantinB  bim  a  new  patent 
for  fourteen  years,  for  His  improvements  in 
manufacturine  flour  and  meal,  was  iDip%ft«d 
on  the  general  Act  for  the  promotion  of  useful 
arts  and  the  patent  issued  id  pursuance  of  both. 
The  rule  applies  with  more  force  in  the  pres- 
ent case;  for  this  is  npt  the  grant  of  a  new  pat- 
.ent.  but  an  enlargement  of  the  time  for  which 
a  patent  previouBly  extended  under  the  Act  of 
1836,  should  continue  in  force. 

Indeed,  tills  rule  of  construction  is  nenessary 
to  give  effect  to  the  special  Act  under  which  the 
appelhint  claims  the  monopoly.  For  this  law 
does  not  define  the  rights  and  privileges  which 
the  patent  shall  confer,  nor  prescribe  the  rem- 
S40<1  rdy  to  which  he  shall  *be  entitled  if  his 
rights  are  infringed.  It  merely  extends  the 
duration  of  the  patent,  and  nothing  more.  And 
we  are  necessarily  referred,  therefore,  to  the 
general  law  upon  the  subject  to  ascertain  the 
rights  to  which  the  patent  entitled  him,  and  also 
the  remedy  which  the  law  affords  him  if  these 
right  are  invaded. 

Now,  the  Act  of  1686,  In  express  tenns,  j^ves 
the  baiefit-of  the  extension  authorized  by  that 
law.  to  the  assignees  and  grantees  of  the  right 
to  oae  the  thine  patented  to  the  extent  of  their 
respective  intSests  therein.  And  under  this 
provision  It  was  decided,  in  the  case  of  Wilson 
T.  Rotmeau,  4  How.,  688,  that  the  party  who 
had  purchased  and  was  unng  this  pUninff  ma- 
chine during  the  original  term  for  which  the 
patent  was  granted,  had  a  right  to  continue  the 
use  during  the  extension.  And  the  distinction 
is  there  taken  between  the  grant  of  the  right  to 
niake  and  vend  the  machine,  and  the  grant  of 
the  right  to  use  it. 

The  distinction  is  a  plain  one.  The  franchise 
which  the  patent  grants,  iMmdsts  altogether  in 
the  right  to  exclude  everyone  from  making, 
uring,  or  vending  the  thing  patented,  without 
the  permission  of  the  p^ntec.  This  is  all 
that  he  otrtains  by  the  patent.  And  when  he 
sells  the  exclusive  privilege  of  making  or  vend- 
ing it  for  use  in  a  particular  place,  the  pur- 
chaser buys  a  portioo  of  the  franchise  which 
the  patent  confera.  He  obtains  a  share  in  the 
monopoly,  and  that  monopoly  is  derived  from, 
and  exercised  under,  the  protection  of  the 
United  Slates.  And  the  interest  be  acquires, 
necesMrily  terminates  at  the  time  limited  for 
iu  continuance  by  the  law  which  created  it. 
Ttie  patentee  cannot  sell  it  for  a  longer  time. 
And  the  purchaser  buys  with  reference  to  that 

rriod;  the  time  for  which  exclusive  privlh^ 
to  endure  being  one  of  the  chief  elements  of 
its  value.  He  therefore  has  no  just  cl^m  to 
share  in  a  further  monopoly  subsequently  . ac- 
quired by  the  patentee.  He  does  not  purcliase 
or  pay  for  it. 

But  the  purchaser  of  the  implement  or  ma- 
chine for  the  purpose  of  using  it  in  the  ordinary 
pursuits  of  life,  standson  diSerenl  ground.  In 
using  it,  he  exercises  no  rigbls  created  by  the 
Act  of  Congress,  nor  does  he  derive  title  to  it 
by  virtue  of  the  franchiseor  exclusive  privilege 
granted  to  the  patentee.  The  inventor  might 
Uwfully  sell  it  to  him.  whether  lie  had  a  pat- 
enter  not,if  nootherpiuenteeHoodinhbway. 
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And  when  the  machine  passes  to  the  hands  of 
the  purchaser,  it  is  no  longer  within  the  llmito 
of  the  monopoly.  It  passes  outside  of  it,  and 
is  no  longer  under  the  protection  of  the  Act  of 
Congress.  And  if  his  right  to  the  implement 
or  machine  is  iufringed,  he  raunt  seek  redress 
in  the  courts  of  the  state,  according  to  the  laws 
of  the  state,  and  not  in  the  courts  of  the 
United  Sutes,  nor  under  *the  law  of  [*550 
Congress  granting  the  patent.  The  implement 
or  machine  becomes  his  private,  individual 
property,  not  protected  by  the  laws  of  the 
united  States,  but  by  the  laws  of  the  state  in 
which  it  is  situated.  Contractit  in  relation  to 
it  are  regulated  by  the  laws  of  the  state,  and 
are  subject  to  state  jurisdiction.  It  whs  so  de- 
cided in  this  court,  in  the  case  of  Wihon  v. 
Sandford  et  at.,  10  How.,  9Ur  Likeotber  Indi- 
vidual property,  it  is  then  subji>ct  to  stale  tax- 
ation ;  and  from  the  great  number  of  patented 
articles  now  in  use,  they  no  doubt,  in  some  of  *m 
the  states,  form  no  inconsiderable  portion  of 
its  taxable  property. 

Moreover,  the  value  of  the  implement  or  ma-  3 
chine  in  the  bands  of  the  purchaser  for  use,  O 
does  not  in  any  degree  depend  on  the  time  for  ^ 
which  the  ezclurive  privilege  is  granted  to  the 
patentee;  nor  upon  the  exclusion  of  others  i>^* 
from  its  use.    For  example.  In  the  various  ^ 
patented  articles  used  in  agriculture,  in  milling,  , 
ID  manufactures  of  different  kinds,  in  steam  W 
engines,  or  for  household  or  other  purposes,  O 
the  value  to  the  purchaser  Is  not  enhanced  liy  the 
continuance  of  the  monopoly.   It  is  of  no  ira-  n 
portance  to  him  whether  it  endures  for  a  year  ry 
or  twenty-eight  years.  He  does  not  look  to  the  S 
duration  of  the  exclusive  privilege',  but  to  the  ^ 
usefulness  of  the  thing  he  buys,  and  the  ad- 
vantages he  will  derive  from  its  use.    He  buys 
the  article  for  the  purpose  of  using  it  as  long  as 
it  is  fit  for  use  and  found  to  be  profitable.  And 
in  the  case  befcve  us  the  respondents  derive  no 
advantage  from  Uie  extensicm  of  the  patent,  be- 
cause the  patentee  may  place  arouna  them  as 
many  planing  ^nachioes  as  he  pleases;  so  as  to 
reduce  the  profits  of  those  which  they  own  to 
their  Just  value  in  an  open  and  fair  competi- 
tion. 

It  if*  doubtless  upon  these  principles  that  the 
Act  of  1886  draws  the  distinction  between  the 
assignee  of  a  share  In  the  monopoly,  and  the 
purchase  of  one  or  more  machines,  to  be  used 
in  the  ordinary  pursuits  of  business.  And  that 
dlHtinction  Is  clMrlypoinled  out  and  m^n- 
tained  in  the  caseoC  Waaoa  v.  Boutaeau,  before 
referred  to. 

Upon  the  authority,  tlierefore,  of  the  cases  of 
BeauM  V.  S!at<m,  and  WtlMm  v.  Roumau.  these 
two  propositions  may  be  reganled  as  settled  by 
Judicial  decision:  1.  That  a  special  Act  of  Con- 
gress in  favor  of  a  patentee,  exiemllng  the  time 
beyond  that  originally  limited,  must  be  consid- 
ered as  ingrafted  on  the  general  law;  and  2. 
That  under  the  general  luw,  in  force  when  this 
special  Actof  Congress  was  passed,  aparty  who 
had  purchased  the  right  to  use  a  planing  ma- 
chine during  the  period  to  which  the  patent  was 
first  limited,  was  entitled  to  continue  to  use  It 
during  the  extension  autborizt^  by  that  law. 

Applying  these  rules  to  the  case  l)efure  uf, 
the  retipondents  *inu-<t  be  entitled  to  [*55  I 
continue  the  uw  of  their  planing  machinesdur- 
ing  tlie  time  tor  which  the  patent  is  extended 
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by  the  special  Act  of  Congress,  unless  there  ts 
somethinfi;  in  the  language  of  the  law  requiring 
a  different  con Ht ruction. 

Bui  there  is  nnthinfir  iq  the  law  to  justify  the 
distinction  claimed  in  this  respect  on  behalf  of 
the  patentee.  Its  language  is  plain  and  unara 
biffiious.  It  does  not  even  grant  a  new  patent, 
as  in  the  case  of  (Hiver  Btam.  It  merely  ex- 
tends the  lime  of  the  monopoly  to  which  the 
patentee  was  entitled  under  the  general  taw  of 
1886.  It  gives  no  new  rigbta  or  privilege*),  to 
be  eupcradded  to  those  he  then  enjoyed,  except 
as  to  the  time  they  should  endure.  The  patent, 
such  as  it  then  was,  tsconlinued  for  seven  years 
longer  than  the  period  before  limited.  And 
this  is  the  whole  and  only  provision  contained 
in  this  special  Act.  In  order,  therefore,  to  de- 
termine the  rights  of  the  patentee  during  the 
extended  term,  we  are  necessarily  referred  to 
the  general  law,  and  comi>clled  to'  inquire  what 
they  were  before  tlii»  special  Act  operated  upon 
them,  and  continued  them.  Indeed,  the  court 
has  been  obliged  to  rc-cur  lo  the  Act  of  1836.  in 
every  stage  of  this  suit,  to  guide  it  in  deciding 
upon  the  rights  of  the  parties,  and  the  mode  of 
proceeding  in  which  they  are  to  l>e  tried.  It 
Is  necessully  referred  to  in  order  to  determine 
whether  tlie  patent  under  which  the  complain- 
ant claims,  was  issued  by  lawful  authority,  and 
in  the  form  prescribed  by  law;  it  was  necessary 
to  refer  to  it  In  the  Circuit  Court  in  order  to 
determine  whether  the  patentee  was  entitled  to 
the  patent,  as  the  ori^nal  Inventcn',  that  fact 
being  disputed  in  the  Circuit  Court;  also,  for 
the  notices  to  which  he  was  entitled  in  the  trial 
of  that  questioD ;  and  for  the  forum  in  which 
lie  was  authorized  to  sue  for  an  infringement  of 
his  righta.  And  the  rights  of  the  appellant  to 
bring  the  case  before  the  court  for  adjudica- 
tion is  derived  altogether  from  the  provisions 
of  the  general  law.  For  tfawe  is  no  evidence 
in  the  record  to  show  that  the  machines  are 
worth  two  thousand  dollars,  and  no  appeal 
therefore  wouid  lie  from  the  decision  of  the 
Circuit  Court,  but  for  the  special  provision  in 
relation  to  the  patent  cases  in  the  Act  of  1886. 
And  while  it  is  admitted  that  this  special  Act  is 
80  ingrafted  on  the  general  law,  as  to  entitle  the 
patentee  to  all  the  nghts  and  privileges  which 
that  law  has  provided,  for  the  benefit  and  pro- 
tection of  inventors,  it  can  hardly  be  main- 
tained that  the  one  in  favor  of  the  purchaser  of 
a  machine  is  by  construction  to  be  excepted 
from  it.  when  there  are  no  words  in  the  special 
Act  to  Inflicate  tliat  audi  was  the  IntenUon  of 
Congress. 

This  construction  is  confirmed  by  the  various 
special  Acta  which  have  been  passed  from  time 
to  time,  in  favor  of  particular  inventors,  grant- 
ing them  new  patents  after  the  first  bad  ex- 
552*]  pired  *or  extending  the  time  for  which 
they  were  originally  granted.  Many  of  these 
Acts  have  been  referred  to  in  the  argument,some 
of  which  contain  exprees  provisions,  protect- 
ing the  rights  of  the  purchaser  under  the  first 
term,  and  others  contain  no  provisiwi  on  the 
subject,  and  merely  grant  a  new  patent,  or. 
as  in  the  case  before  the  court,  extend  the 
duration  of  the  old  one.  And  In  several  in- 
stances special  laws  in  favor  of  different  Invent' 
ors  have  been  passed  within  a  short  time  of 
each  other,  in  one  of  which  the  rights  of  the 
previous  purchaser  are  expressly  reserved,  and 
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in  the  other  there  is  no  provision  on  the  sub- 
ject. And  the  Act  of  Marcii  8.  1W5, 
authorizing  the  patent  of  William  Oale.  for  an 
improvement  in  the  manufacture  6f  silver 
spoons  and  forks  lo  be  extendtd.  was  passed 
only  a  few  days  after  the  Act  in  favor  of 
Wriodworth  and  Gale's  patent  is  subjected  in 
express  terms  to  the  eondflionsand  restriciioos 
in  the  Act  of  1886.  and  consequently  protects 
previous  purchasers  from  a  new  demand. 

It  has  been  contended,  on  behalf  of  the  ap- 
pellant, that  the  insertion  of  these  reslrictionB  in 
one  special  law,  and  the  omission  of  ihem  in 
another,  shows  that,  in  the  latter,  Congrecs 
did  not  intend  to  exempt  the  purchaser  ifmm 
the  necesdty  of  obtaining  a  new  license  from 
the  patentee.  And  that  Congress  might  well 
suppose  that  one  inventor  had  stronger  claims 
upon  the  public  than  another,  and  might,  on 
that  account,  give  him  lar^r  privileges  on  the 
renewal. 

But  this  argument  only  looks  to  one  nde  of 
the  question,  that  is,  lo  the  interest  and  claims 
of  the  inventor.  There  is  another,  and  nu- 
merous class  of  persons,  who  have  purcliased 
patented  articles,  and  paid  for  them  the  full 
price  which  the  patentee  demanded,  and  we 
are  bound  to  suppose  that  their  interef*tB  and 
their  rights  would  not  be  overlooked  or  disre- 

farded  by  Congress.  And  still  less,  that  any 
istinction  would  t>e  drawn  ,  between  thOM 
who  purchased  one  descripUonbf  patented  ma- 
chines and  those  who  purchased  another.  For 
example,  the  Act  granting  a  new  patent  In 
Blancbard,  in  1834,  for  cutting  or  turning  Ir- 
regular forms,  saves  the  rights  of  those  wbo 
had  bought  under  the  original  patent.  And 
we  ought  not  to  presume,  without  plain  words 
to  require  it,  that  while  Cragress  acknowl- 
edged the  justice  of  such  claims  In  the  case  of 
BUmehard.  they  intended  to  disregard  them  in 
the  case  of  Wooaworth.  Nor  can  it  be  said 
that  the  policy  of  Congress  has  changed  in  this 
respect  after  1834,  when  Blanchard's  patent 
was  renewed.  For.  as  we  have  already  said, 
the  same  protection  Is  ^ven  to  purchasers  in 
the  special  law,  authorizing  the  renewal  of 
Oale's  patent,  which  was  passed  a  few  days 
after  the  law  of  which  we  are  speaking. 

The  f^r  inference  from  all  of  these  special 
taws  is  this,  that  'Congress  has  con-  [*553 
stantly  recognized  the  rights  of  thme  who  pur- 
chase for  use  a  patented  implement  or  machine: 
that  in  these  various  specuil  laws  the  patentee 
and  purchasers  of  different  inventioiis  were  is- 
tended  to  be  placed  on  the  same  ground;  and 
that  the  relative  rights  of  both  parties  under 
the  extension,  bv  special  Act  of  Congress,  were 
intended  to  be  the  same  as  they  were  when  the 
extension  was  granted  under  the  general  law  of 
1886.  It  would  seem  that  in  some  cases  the 
attention  of  the  Legislature  was  more  partica- 
larly  called  to  the  subject.  Md  the  rights  of  the 
purahaser  recognized  and  cautitrasly  guardol. 
And  when  the  provision  is  omittra.  Uie  jiut 
presumption  is,  that  Congress  legi^ated  on  the 
principle  decided  by  this  court  in  Btaia  v. 
Eaton,  and  regarded  the  special  law  as  ingrafted 
on  the  general  one,  and  subject  to  all  of  its  re- 
strictions and  provisions,  except  only  as  to  the 
time  the  patent  should  endure.  Time'is  the  ooly 
thing  upon  which  they  legislate.  And 
other  oonstniotkm  vould  make  the  legislBtira 
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of  CoDgreBs.  on  tbew  various  special  laws,  la- 
conf>Vitent  with  itself,  and  impute  to  it  the  tn- 
tentioQ  of  dealing  out  a  differeut  measure  of 
justice  to  purchasers  of  different  kinds  of  itn- 
plemeuts  aud  machines;  protecting  some  of 
them,  and  dtsreganliug  the  equal  and  just 
claims  of  others. 

And  if  such  could  be  the  iotcpretation  of  this 
law,  the  power  of  Congress  to  pnss  it  would  be 
open  to  Herious  objectiona.  For  it  can  hardly 
bemaiotHincd  thnt  Uongrens  could  lawfully  de- 

Erivc  a  citizen  of  the  use  of  his  properly  after 
e  had  purchased  the  absolute  and  uutimited 
riKht  from  Ihe  inventor,  and  when  that  prop- 
erty was  DO  iouger  held  under  the  protection 
and  control  of  the  general  goTernment,  but 
under  the  protection  of  the  state,  and  on  that 
accmiDt  subject  to  state  taxation. 

The  5th  amendment  to  the  Constitution  of 
the  United  StuU-k  declares,  that  no  person  shall 
be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law. 

The  right  to  construct  and  use  these  planing 
maohines,  had  been  'purchased  and  paid  for 
without  any  limitation  to  the  time  for  which 
they  were  to  be  used.  They  were  the  property 
ot  the  respondents.  Their  only  value  consists 
in  their  use.  And  a  special  Act  of  Congress, 
passed  afierward«,  deprivinfj  the  appellees  of 
ihc  right  to  use  them,  certamly  could  not  be 
Te«trded  as  due  process  of  law. 

Congress  undoubtedlT  have  power  to  pro- 
mote the  progress  of  Bctence  and  nsefol  arts. 
1^  securing  for  limited  times,  to  authors  and 
inventors,  the  exclusive  right  to  their  respective 
writings  and  discoveries. 

But  it  does  not  follow  that  Congress  may, 
from  time  to  time,  as  often  as  Uiey  think 
proper,  authorize  an  inventor  to  recall  rights 
o54*]  *whicfa  he  had  granted  to  others ;  or  re- 
Invest  ID  him  rights  of  property  which  ho  had 
before  fXKiveyea  for  a  valuable  and  fair  consid- 
eration. 

But  we  forbear  to  pursue  this  inquiry,  be- 
cause we  are  of  opinion  that  this  special  Act  of 
Congress  does  not.  and  was  not  Intended  to  in- 
terfere with  rights  of  property  before  ac- 

S aired;  but  that  it  leaves  them  as  they  stood 
urine  the  extension  under  the  general  law. 
And  m  tliis  view  of  the  subject,  the  appellant 
was  not  entitled  to  the  injunction  he  sought  to 
obtain,  and  the  Circuit  Court  were  right  in  dis- 
missiug  Ihe  bill. 

An  the  decision  on  this  point  disposes  of  the 
case,  it  is  unnecessatr  to  examine  the  other 
grounds  of  defense  taken  by  the  appellees. 

decree  of  the  Oiremt  Omtrt  must  be  af- 

jtrmtd. 

Mfs»r$.  JutHeet  MeZteMi  and  Nalsoa  dis- 
sented. 

Mr.  JuMtiee  MeXiean: 

Woodwortfa's  patent  bears  date  the  27th  of 
December,  1628,  snd  runs  for  fourteen  years. 
On  the  29tb  of  July,  1880,  the  patentees  con- 
veyed to  Isaac  Collins  and  Barzillal  C.  Smith 
the  right  to  construct,  use,  and  vend  to  others, 
the  planing  machine  invented  within  several 
States,  including  Pennsylvania,  except  the  City 
of  Philadelphia.  On  the  19lb  of  May.  18»2, 
Collins  and  Smilli  transferred  to  James  Bamet 
the  right  to  construct  and  use,  during  the  resi- 
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due  of  the  aforesaid  term  of  fourteen  years, 
fifty  planing  machines,  within  Pittsburg  and 
Alleghany  Counry.  for  which  lie  agreed  to  pay 
|4,000.  Barnel  agreed  not  to  construct  or  run 
more  than  fifty  machines  during  the  lerra  afore- 
said, aud  CoUms  and  Smith  bound  themselves 
not  to  license  during  the  term,  nor  to  construct 
or  use  themselves  during  the  term,  or  allow 
others  to  do  so,  in  the  limits  of  Pittsburg  and 
Alleghanv  County, 

On  the  27th  of  December,  1843,  the  patent 
expired,  but  it  was  renewed  and  extended  for 
seven  years,  under  the  Act  of  1836.  Tiiis  ex- 
tension expired  in  1849;  but  Congress,  on  the 
26th  of  February,  1845,  paftsed  an  Act  which 
provided  that  "  the  said  letters  patent  be,  and 
the  same  is  hereby  extended  for  the  term  of 
seven  years,  from  and  after  the  27th  day  of  De- 
cember, 1849." 

The  patentee,  by  deed  dated  the  14th  of 
March,  1845,  and  also  by  u  further  deed  dated 
the  9th  of  July,  1845.  conveyed  to  James  E. 
Wilson  all  his  interest  as  administrator  in  the 
letters  patent  under  the  extension  by  the  Act  of 
Congress.  And  Wilson,  on  the  4th  of  June, 
tH47,  for  the  consideration  of  $25,000.  gave  to 
Bloomer,  the  plaintiff,  a  license  to  conslructand 
•use,  and  vena  to  others  to  construct  and  [*555 
use.  during  the  two  extensions,  "  all  that  part 
of  Pennsylvania  lying  west  of  the  Alleghany 
Mountains,  excepting  Alleghany  County,  for 
the  first  extension,  which  expires  on  the  27tJt 
day  of  December.  1849,  and  the  States  of  Vir- 
ginia, Maryland,  Kentucky,  and  Missouri,  ex- 
cepting certain  part*  of  each  S:ate." 

The  defendants  continued  to  run  their  ma- 
chines during  the  residue  of  the  fourteen 
years,  for  which  the  patent  was  granted,  and 
during  the  first  extension ;  and  the  complainant 
filed  his  bill  to  enjoin  the  defendants  from  run- 
ning their  machines  under  the  second  extension, 
by  the  Act  of  Congress. 

The  contract  of  the  defendants  was  entered 
into  the  19th  of  May,  1881.  and  under  it  Barnet 
had  ft  right  "  to  construct  and  use,  during  the 
residue  of  the  aforesaid  terra  of  fourteen  years, 
fifty  planing  machines,"  &c.  The  patent  ex- 
pired on  the  27lh  of  December,  in  ItMS.  The 
contract  of  defendants  was  made  the  19th  of 
May.  1882,  leaving  about  nine  years  and  six 
months  for  the  patent  to  run,  and  this  was  the 
time  limited  by  the  contract,  and  for  which  the 
consideration  of  $4,000  was  paid.  This  was 
not  left  to  construction  from  the  life  of  the 
patent,  but  the  contract  expressly  declared  the 
right  was  purchased  "  for  the  residue  of  the 
aforesaid  term  of  fourteen  years. " 

This  term  was  enjoyed  by  the  defendants, 
and  under  tbedecision  of  thiscourt,  in  the  case 
of  WUaon  v.  Btnimau  et  al.,  4  How. ,  646,  the 
seven  years'  extension  under  the  Act  of  18S0, 
was  also  enjoyed  by  the  defendants.  This  con- 
struction of  Uie  Act  of  1836,  in  my  judgment, 
was  not  authcudzed.  and  was  not  wiuiin  the  in- 
tention of  the  law,  as  was  expressed  at  the  time. 
That  extension  having  expired,  another  exten- 
sion is  claimed  under  the  Act  of  Congress, 
This  claim  Is  set  up  to  an  injunction  bill,  filed 
by  the  complainant,  who  is  the  assignee  of  the 

ffttent  for  a  part  of  Pennsylvania  and  other 
tates.   And  by  the  decision  of  four  of  my 
brethren,  just  delivered,  the  defendants  are  to 
I  enjoy  (his  extett^n,  making  fourteen  years 
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beyond  their  control.  This  would  seem  to 
iraply.  that,  under  the  Act  of  1830,  and  under 
the  Act  of  1845,  ihe  assignees  wore  the  favored 
objf^ta  of  Congress.  But  this  Ifi  not  the  case. 
The  patentee  who  made  the  invention,  and 
throuKh  whose  ingenuity,  labor  and  expense,  a 

rat  benefit  has  been  conferred  on  the  public, 
justice,  is  entitled  to  remunerstion,  and 
that  only  was  the jground  of  extenirion,  whether 
under  the  law  of  1880,  or  the  apedal  Act  of 
1845. 

This,  as  well  as  the  former  decision,  was  in- 
duencai  by  the  consideration  that  the  owners 
of  the  machines  are,  in  equity,  entitled  to  run 
them  BO  long  as  the  exclusive  right  of  the  pat- 
656*]  ent  'shall  be  continued.  It  to  said 
that  the  machines  are  property,  and  that  no 
Act  of  Congress  should  deprive  the  ownera  of 
the  use  of  their  property.  But  in  this  view, 
the  property  of  the  patentee  seema  not  to  be 
taken  Into  the  account.  He  is  the  meritorious 
claimant  for  protection.  The  assignee  for  a 
specific  time,  rests  upon  hls  contract.  He  has 
conferred  no  benefit  on  sopiety.  His  Invest- 
ment was  made  with  an  exclusive  reference  to 
bb  own  advantage.  He  has  no  more  claims 
upon  the  public  sympathy  than  he  who  rents  a 
mill,  a  farm,  or  engages  m  a  business  open  to 
all  who  expect  a  proQt  by  it. 

But  the  hardship  is  eu'pposed  to  exist,  in  the 
fact  that,  to  use  the  right,  a  planing  machine 
must  be  constructed  at  an  expense  of  some 
$400  or  9500,  and  this  will  be  loat  to  the  occu 
pier,  if  by  an  extension  he  shall  not  be  permit- 
ted to  run  bis  machine.  The  answer  Is,  when 
he  entered  into  the  contract  be  knew,  or  is 

Er^umed  to  have  known,that  the  patent  might 
B  extended  under  the  law  of  1836  or  l>y 
spechU  Act,  and  If  he  desired  an  interest  under 
the  renewed  patent,  he  should  have  provided 
for  it  in  bis  contract.  Having  failed  to  do 
this,  It  would  seem  to  be  unjust  that,  under  a 
contract  to  run  the  machine  less  than  ten  years, 
he  should  be  entitled  to  run  it  sixteen  years. 
The  consideration  paid  was  limited  to  the 
term  specified  in  the  cODlract.  But,  it  is  an- 
swered, that  the  assignee  expected  to  run  his 
machine  after  the  tennination  of  the  contract 
on  which  the  exclusive  right  would  end  and 
become  vested  in  the  public. 

Let  us  examine  tfals  plea,and  it  will  be  found 
that  a  great  fallacy  prevails  on  this  subject.  A 
right  that  is  common.  Is  no  more  valuable  to 
to  one  person  than  another,  as  all  may  use  it. 
The  Injuty,  then,  consiste.so  far  as  the  licensee 
is  concerned,  in  the  reduction  of  the  value  of 
his  machine,  by  the  extension  of  the  exclusive 
right  in  the  patentee,  to  the  exclusion  of  the 
assignee.  It  is  true  this  deprives  him  df  the 
monopoly  which  his  contract  secured  to  him. 
But  he  has  enjoyed  this  to  the  extent  of  his 
contract,  and  fur  which  he  has  paid  the  stipu- 
lated consideration.  Now,  his  only  equitable 
plea  to  run  bis  machine  during  the  renewed 
patent,  arises  alone  from  Ihe  supposed  differ- 
ence  in  the  value  of  his  machine,  under  the  re- 
newal, without  a  license,  snd  where  the  right 
becomes  vested  in  the  public. 

If  there  had  been  no  renewal,  Ihe  li- 
censee might  run  his  machine,  and  any 
Other  person  might  run  one.  It  is  a  fact  known 
to  every  observing  individual,  when  a  new 
btuiaeas  te  set  up,  a>  a  planing  machine,  aup- 
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pMed  to  be  very  profitable  generally,  a  comps- 
tition  is  excited,  which  reauce8  the  profit  be- 
low a  reasonable  compensation  for  the  labor 
and  expense  of  the  business.  If  the  monopr*!; 
continued,  as  enjoyed  under  the  cootraa.  \ba 
consideration  paid  for  the  monopoly  would  be 
added  *to  the  profits,  which  would  [*507 
make  them  large.  But  when  the  monopoly 
ceases,the  profits,  if  not  destroyed,  are  reduced 
by  competition,  as  least  as  low,  if  not  below 
the  ordinary  profit  of  capital  employed  in  oth- 
er investments. 

If  the  business  of  the  county  or  city  required 
Ihe  number  of  planing  machines  in  operation, 
the  licensee  could  sell  his  machine  at  a  reasona- 
ble reduction  for  the  time  It  had  run.  The  ma 
chioes  of  the  defendant  had  run,  probably, 
from  twelve  to  fifteen  years.  A  considerable 
reduction  would  be  expected  by  the  purchaser, 
as  a  machine  could  not  be  expected  to  lact 
more  than  twenty  years.  But  suppose  it  can 
be  used  thirty,  then  one  half  of  the  value  must 
be  deducted  for  the  wear  of  the  machine  fif- 
teen years,  which  wmild  reduce  it  to  some  two 
hundred  and  fifty  or  three  hundred  dolhuv. 

But  suppose  the  exclusive  right  should  be 
continued  in  the  patentee,  by  an  extension  of  it 
seven  years.  Then,  if  the  machines  were  not 
more  numerous  than  tlie  public  required,  tbey 
would  be  wanted  by  their  owners,  or  by  others 
disposed  to  engage  In  the  business.  And  I 
hazard  nothing  in  saving,  that,  after  deduct- 
ing the  compensation  from  the  profits,  paid  for 
the  exclusive  right,  they  would  be  larger  than 
could  be  hoped  for,  where  the  right  was  com- 
mon. Under  such  circumstances,  I  can  enter- 
tain no  doubt,  that  a  machine  would  sell  for 
more  money,  under  the  extenshm  of  the  pat- 
ent, than  where  the  ri^t  goes  to  the  public. 

The  idea  that  to  refuse  the  use  of  a  machioe 
under  the  extension  of  a  patent,  is  an  unjust 
interference  with  property,  I  think.  Is  unfound- 
ed. There  is  no  interference  with  the  proper- 
ty in  the  machine.  The  owner  may  sell  it  to 
anyone  who  has  a  license  to  use  U.  It  is  not 
the  property  in  the  machine  that  is  complained 
of.  but  because  the  right  to  run  It  longer  than 
the  contract  provided  for,  is  not  given.  The 
licensee  has  used  the  franchise,  as  loug  as  he 
purchased  and  paid  for  it;  and  can  he  in  Jus- 
tice claim  more  than  his  contract?  The  exten- 
sion of  tlie  right  to  use,  while  the  extended 

Eatent  continues,  does  awrong  to  the  patentee, 
y  taking  his  property,  without  compensation, 
and  jiving  it  to  the  licensee.  The  franchise 
is  property,  and  U  can  no  more  bo  transferred 
to  another,  without  compensation  or  contract, 
than  any  other  property.  It  would  seem  that 
tliis  description  of  property  is  not  governed  by 
contract.  That  a  contract  to  use  the  francbue 
ten  years,  does  not  mean  what  is  expressed, 
but  may  mean  a  ri^htfor  twenty  years,  or  any 
other  term  to  which  the  patent  may  be  ex-' 
tended. 

Every  man  who  has  sense  enough  to  make  a 

contract,  takes  into  his  estimate  the  contingen- 
cy of  a  loss,  to  some  extent, In  going  out  uftbe 
business.  He  fixes  his  own  time  for  the  con- 
tract, *and  if  he  wishes  to  provide  for  [*5A8 
the  contingency  arising  from  the  renewal  of  a 
patent,  he  can  emitrace  it  in  his  contract  for  a 
stipulated  compensation. 
It  o^y  he  true,  that,  anle«  the  contrary  Vf- 
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pear,  when  the  patentee  sells  a  planing  ma- 
chine,  a  right  to  use  it  msj  be  applied.  But 
the  rightto  construct  and  the  HglittouBe.  are 
distinct.  Some  purchase  of  the  patentee  the 
right  lo  construct  the  machine,  others  to  use 
it  This  planing  machine  cannot  be  compared 
to  a  plough,  or  any  other  article  which  may  be 
conadered  the  product  of  a  patent.  The  ma- 
chine is  Ihe  instrument  Ihrbiigh  wliich  the 
plank  is  planed.  The  plank  is  Itie  product, 
and  may  he  sold  in  Ihe  market  as  other  prop 
erty.  But  the  planing  machine  cannot  be 
used  without  a  licenxe.  The  taw  protects  the 
frsncliise.  by  prohibiting  the  use  of  the  ma- 
diine  without  s  license.  When  Barnet  pur 
chased  the  franchise  for  the  fifty  machines,  he 
did  not  buy  the  machines  for  a  term  as  long  as 
the  machines  could  run,  but  for  nine  years 
and  six  months.  The  contract,  neither  ex- 
pressly nor  impliedly,  extended  beyond  that 
term. 

In  this  view,  I  think  tlut  I  am  not  miMahen. 
■nd  if  I  am  not,  the  license  is  not  injured  a 
dollar  by  the  termioation  of  his  right  to  run  his 
machine,  asfixed  in  hiscontract.  But,  on  whom 
is  the  injury  inflicted  by  ezteoding  tbe  contract 
of  the  licensee  with  the  patentee,  and  that  with- 
out compensation?  In  the  present  case,  the 
patentee  has  been  injured,  by  the  use  of  the 
fifty  machines,  at  least  $4,000,  the  amount 
Vgned  to  be  paid  for  the  rij^t  to  run  them 
lens  than  ten  yean.  And  must  not  the  prop- 
erty of  the  patentee  he  taken  into  the  account, 
as  well  as  the  imagined  rights  of  the  licensee? 

The  patentee  is  justly  considered  a  public 
benefactor.  He  has  conferred  a  great  beneflt 
opoo  the  world;  and  he  is  entitled,  under  our 
lavra,  to  at  least  a  compensation  for  Ida  expense, 
ingpnutty  and  labw. 

That  the  patentee  Is  tbe  only  one  whose  In- 
terests are  regarded,  as  the  ground  of  extend- 
ing the  patent  in  the  Act  of  1836.  is  clear. 
Now,  suppose  the  patentee  has  assigned  tbe 
whole  of  the  patent,  without  receiving  such  a 
compensation  as  the  law  authorizes;  there  can 
be  no  doubt  he  is  entitled,  on  that  ground,  to  a 
renewal  of  the  patent;  and  yet,  under  the  de- 
cuiMi  now  given,  his  assignees  would  receive 
all  the  benefits  of  the  renewal.  Should  not  this 
fact  cause  doubts  whether  tbe  rule  of  construc- 
tion of  the  statute  can  be  a  sound  one.  which 
defeats  its  avowed  object?  If  this  be  the  con- 
sequence of  the  assignment  of  the  entire  inter- 
est by  the  patentee,  any  partial  assignment  must 
produce  the  same  result,  though  to  a  more  lim- 
ited extent.  A  principle  which  will  not  bear 
this  test  is  not  sound. 

*The  Act  of  1846,  extending  this  pat- 
ent, annexed  no  conditions.  The  exclusive 
right  was  extended  to  tbe  administrator  of 
Woodworth  for  seven  years,  from  the  37th  of 
DecemtMr,  1849.  But  the  decision  now  given, 
in  effect  fleclarea  this  exclusive  right  is  not 
given.  Indeed,  the  object  of  Congresa  must  be 
defeated  if  the  machmes,  in  operation  at  the 
time  of  the  inssage  of  the  Act,  are  to  be  con- 
tinued without  compensation.  It  Is  presumed 
there  are  few  places  where  planing  machines 
were  not  constructed  before  1649,  tbe  time  the 
renewal  took  effect,  if  tbe  public  required 
them.  On  this  supposition,  the  extenuon  of 
the  patent  can  be  of  little  or  no  benefit  to  the 
helra  of  the  patentee.  Caagnm  could  have 
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granted  the  Act  only  upon  the  ground  to  re- 
munerate the  heirs  of  the  inventor. 

There  seems  to  be  a  great  mistake  as  to  the 
profits  of  this  patent.  It  was  a  v&luable  pat- 
eol,  but,  as  in  all  other  cases,  its  value  excited 
the  rapacity  of  men  who  seek  to  enrich  them- 
selves by  tsking  the  property  of  others.  The 
records  of  the  courts  show,  that  piracies  were 
committed  on  this  patent  in  every  part  of  the 
counirv;  and  that  to  sustain  it.  much  expendi- 
ture and  labor  have  been  required.  It  is  stated 
that  the  sum  of  near  fSuCOOO  has  been  thus  px- 
peuded  to  establish  this  patent.  Congress  have 
extended  many  patents;  in  some  insiances  con- 
ditions have  been  imposed.  In  others,  tbe  fran- 
chise has  been  extended  unconditionally.  Now, 
where  the  patent  Is  extended  by  Act  of  Con- 
gress, without  conditions.  I  am  unable  to  per- 
ceive how  the  court  can  impose  conditions. 
Such  an  Act  would  be  legislatum,  uid  not  con- 
struction. 

By  the  Act  of  the  ISth  Febmaiy,  1847,  the 
patent  of  Thomas  Blanchard.  for  cutting  ir- 
regular forms  out  of  wood,  brass,  or  iron,  was 
extended  for  fourteen  years,  from  the  20th  of 
January,  1848:  "  Provided  that  such  extension 
shall  inure  to  the  use  and  benefit  of  tbe  said 
Thomas  Blanchard,  his  executors  and  adminis- 
trators and  to  no  other  persons  whomsoever, 
except  that  %bonafide  assignee  of  the  invenliun, 
by  virtue  of  an  asrignment  from  the  patentee 
heretofore  macle,  shall  have  tbe  benefit  of  this 
Act,  upon  ^ust,  reasonable,  and  equitable 
terms,  accordmg  to  hia  interest  therein.  And 
if  Ihe  said  Thomas  Blanchard.  hie  executors  or 
administrators,  cannot  agree  with  such  assignee, 
the  terms  shall  be  asceruUned  and  determined 
by  the  Circuit  Court  of  the  United  SUtea  for 
the  district  in  which  such  assignee  resides,  to 
be  decreed  upon  a  bill  to  be  filed  by  such  as- 
signee for  that  purpose.  And  provided  fur' 
ther,  that  no  assignee  shall  have  tbe  benefit  of 
this  Act  unless  ne  shall,  within  ninety  days 
from  its  tiassage,  agree  with  the  said  Thomas 
Blanchat^  as  to  the  consideration  upon  which 
he  is  to  have  it,  or  file  his  bill,"  Sec. 

'Everyone  must  perceive  the  justice  P60O 
and  propriety  of  this  Act;  under  the  declrion 
now  given,  the  assignee  of  Blanchard  would 
have  had  the  licnetit  of  tbe  extension  without 
paying  for  it.  This  Act,  extending  Blanchard's 
patent,  was  passed  two  years  after  tlie  decis- 
ion of  this  court  in  WUaon  v.  Boutaeau,  which, 
under  the  Act  of  1836,  gave  tbe  benefit  of  the 
extendon  to  the  assignee.  This  must  have  been 
known  to  Congress,  and  yet  ihey  deemed  a 
special  provision  in  behalf  of  the  assigoee  neces- 
sary. This  Act,  bud  several  others  of  a  similar 
character,  cannot  fall  to  convince  everyone 
that  CongreES  did  not  suppose  that  the  courts 
have  power  to  annex  a  concQtloa  to  a  legislative 
grant. 

In  the  case  of  Bnant  y.  Jordam/md  Mbrehead, 
9  Grand),  190.  this  court  held,  that  the  Act  of 
.January.  1808,  for  the  relief  of  Oliver  Evans, 
'does  not  authorize  thoee  who  erected  their  ma- 
chinery between  the  expiration  of  their  old 
patents  and  the  issuing  of  the  new  one,  to  use 
it  after  tbe  issuing  of  the  latter. 

The  above  Act  extended  tbe  patent  fourteen 

J ears,  "  provided  that  no  person  who  may  have 
oretofore  paid  the  said  Oliver  Evans  for  li- 
cense to  use  the  add  improvemeuts,  shall  be 

Digitized  by  Googfe 


560  BOPHKMB  COPKT  OW 

obliged  to  renew  said  license  or  be  subject  to 
damages  for  not  renewing  the  same;  and  pro- 
vided  also,  that  no  person  who  shall  have  used 
the  said  improvements,  or  have  erected  the 
same  for  use.  berore  the  issuing  of  the  said  pat- 
ent, shall  be  liable  to  damages  therefor." 

This  was  a  much  stronger  case  for  equitable 
considerations  than  the  one  before  us.  Evans' 
patent  had  expired.  His  improvements  were 
free  to  the  public,  and  they  were  adopted  by 
llie  defendants  before  he  made  application  to 
Congrees  for  a  renewal  of  his  patent.  I  will 
cite  the  reasoning  of  the  Supreme  Court  on  that 
case.  ' '  The  language,"  they  say,  ' '  of  this  last 
proviso  is  so  precise,  and  so  entirely  free  from 
all  ambiguity,  that  It  Is  difficult  for  any  course 
of  reasoning  to  shed  Hicht  upon  its  meaning.  It 
protects  agaloBt  any  claim  for  damages  which 
Evans  mig^t  make,  those  who  have  used  his 
improvetncnts,  or  who  may  have  erect(>d  them 
for  use,  prior  to  the  issuing  of  his  patent  under 
this  law.  The  protection  is  limited  to  acts  done 
prior  to  another  act  thereafter  to  l>e  performed, 
to  wit:  the  issuing  of  the  patent.  To  extend  tt, 
by  constructiMi.  to  acts  which  might  be  done 
subsequent  to  the  Issuing  of  the  patent,  would 
be  to  make,  not  to  interpret,  the  law."  "The 
injustice  of  denying  to  the  defendants  the  use 
of  machinery  which  they  had  erected  after  the 
expiration  of  Evans'  first  patent,  and  prior 
to  the  passage  of  this  law,  lias  been  strongly 
urged  as  a  reason  why  the  words  of  tbis 
proviso  should  be  so  construed  as  to  have  a 
prospective  operation.  But  it  should  be  recol 
561*]  lected  that*the  right  of  the  plaintiff  to 
recover  damages  for  using  his  improvement 
afier  the  issuing  of  bis  patent,  under  tbis  law, 
although  it  hm  been  erected  prior  thereto, 
arises  not  under  this  law,  but  under  the  sen- 
eral  law  of  the  Slat  of  February,  1798.  The 
provisos  in  this  law  profess  to  protect,  asaiust 
the  operation  of  the  general  law,  three  classes 
of  persons — those  who  had  paid  Evans  for  a  li- 
cense prior  to  the  passage  of  the  law;  those 
who  may  have  used  his  improvements;  and 
tliose  who  may  have  erected  them  for  use  be- 
fore the  iwuing  of  the  patent." 

And  the  court  say:  "  The  Legislature  might 
have  proceeded  still  further,  by  providing  a 
shield  for  persons  standing  in  the  siluatioo  of 
these  defendants.  It  is  believed  that  the  rea- 
sonableness of  such  a  provision  could  have  been 
questioned  by  no  one.  But  the  Legislature 
have  nut  thought  proper  to  extend  the  protection 
of  these  proviscm  beyond  the  issuing  of  the  pat- 
ent under  that  law;  and  this  court  would  trans- 
gress the  limiis  of  the  judicial  power  by  an 
attempt  to  supply,  by  con8truction,thisBuppoKd 
omisHion  of  the  Legislature.  The  argument 
founded  upon  the  hardship  of  this  and  similar 
cases,  would  he  entitled  to  great  weight  if  the 
words  of  this  proviso  were  obscure  and  open  to 
construction.  But  considerations  of  this  nature 
can  never  sanction  a  construction  at  variance 
with  the  manifest  meaning  of  the  Legislat- 
ure, expressed  in  plain  and  unambiguous  lan- 
guage.'' 

The  above  views  do  not  conflict  with  the 
opinion  of  the  court  in  Ecam  v.  Eaton,  8 
Wheat.,  454.  In  that  case  the  court  say:  "Some 
doubtii  have  been  entertained  respeciing  the 
jurisdiction  of  the  courteof  the  United  States, 
as  both  the  plaintiff  and  defendants  are  citizens 
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of  the  same  state.  The  Bftb  section  of  the  Act 
to  promote  the  progress  of  useful  arte,  which 
gives  to  every  patentee  a  right  to  sue  in  a  Cir- 
cuit Court  of  the  United  Slates,  in  oise  his 
righta  be  violated,  is  repealed  by  the  third  sen- 
tion  of  the  Act  of  l&OO,  which  gives  ibe  action 
in  the  Circuit  Court  of  the  United  Slates  where 
a  patent  is  grafted,  '  pursuant '  to  that  Act.  or 
to  the  Act  for  the  Promotion  of  Useful  Arts. 
Thi9  patent,  it  has  been  said,  is  granted,  not  in 
pursuance  of  either  of  those  Acts,  but  in  pur- 
suance of  the  Act  'for  the  relief  of  Oliver  Evans.' 
But  this  court  is  of  opinion,  that  the  Act  for 
the  relief  of  Oliver  Evans,  is  ingrafted  on  the 
general  Act  for  the  Promotion  of  Useful  Arts, 
and  that  the  patent  is  issued  in  puniunce  of 
both.  The  jumdlctlon  of  Ibe  court  la  therefore 
sustained." 

There  can  be  no  question  that  the  special 
law  extending  the  grant,  as  to  its  validity,  is 
subject  to  the  general  patent  law.  The  right 
was  intended  to  be  exclusive,  if  it  be  estab- 
lished that  Evans  was  the  original  inventor  of 
the  improvements  claimed,  and  such  Improve- 
ments were  stated  with  the  necessary  precision. 
*And  also  that  it  came  under  the  class  [*66i3 
of  cases  on  which  suit  could  be  brought  in  the 
courte  of  the  United  States,  without  regard  to 
the  citizenship  of  the  parties  But  it  could 
not  have  been  mtended  to  apply  to  any  contract 
subsequent  to  the  patent,  and  it  could  only  be 
held  to  embrace  thoee  general  provisions  of  the 
patent  law  which  relate  to  the  validity  of  the 
patent.  Under  the  Act  of  Congress,  a  specifi- 
cation was  necessarily  filed,  and  it  seems  to  be 
the  practice  to  issue  a  patent  under  the  Act. 
This,  it  appears  to  me,  is  unnecessary,  as  the 
grant  in  the  Act  is  sufficient.  But  the  schedule 
IS  necessary  to  show  the  nature  and  extent  of 
the  claim,  and  these  must  be  sustained  on  those 
principles  which  apply  to  patents  generally. 

To  give  any  other  construction  to  the  above 
remarks  of  the  court,  would  be  in  direct  con- 
tradiction to  the  language  used,  and  the  prin- 
ciple decided,  in  the  case  above  cited  from 
Cranch.  In  fact,  the  remark  that  the  relief  of 
Evans  was  ing^fted  on  the  general  law,  was 
made  in  reference  to  the  junsdlcUon  of  the 
court,  and  cannot  be  extended  beyond  lhat  and 
other  questions,  in  relation  to  the  validity  of 
the  patent. 

This  argument  of  the  court,  m  Ecamv.  Jor- 
dan, applies  with  all  its  force  and  authority  to 
the  case  Iwfore  us;  aort  I  need  only  say  it  was 
the  language  of  Mamhall,  of  Story,  of  Wash- 
ington, and  of  the  other  judges  of  the  court, 
except  Jwltfe  Todd,  who  appeam  to  have  been 
absent  I  can  add  nothing  to  ilie  weight  of  the 
argument;  hut  I  will  procrad  to  name  the  jud^ 
of  this  court  who  have  given  opinions  opposed 
to  the  decision  of  this  case  by  four  of  my 
brethren. 

Mr.  Juttiee  Wayne  being  sick,  did  not  sit  in 
the  case.  In  WUton  v.  Baimeau,  he  held  that, 
under  the  Act  of  1886,  the  licensee  had  no 
right  to  run  his  machine  under  the  extended 
patent. 

Mr.  Ju»tiee  Curtis  having,  as  counsel,  givrn 
an  opinion  opposed  to  the  nghi  of  the  derend- 
ants,  did  not  sit  in  the  case.  Mr.  Justice 
Thompson  and  Mr.  Justice  Story  bad  boih 
given  opinions  agaiiut  the  right  of  ihe  assiguee, 
unless  under  a  special  assignment.   This  was 
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tbe  opioton  of  Mr.  JutUee  Woodbury,  as  ex- 
nraned  in  the  caw  of  Wiiton  v.  Boumau.  Mr. 
AitiM  McKinler  gave  an  opioiou  against  the 
right  of  the  asngnee  under  the  Act  of  1845, 
ext«idiDg  Wood  worth's  patent.  The  same  de- 
daioo  has  been  frequently  given,  by  the  justices 
of  this  bench,  in  the  second  and  seventh  cir- 
coits. 

Sustained  bj  the  authority  of  seven  Jufltices 
of  Ibis  court,  and  by  an  argument  of  the  Su- 
preme Court  above  cited,  wliich.  I  think,  is  un- 
answerable, I  Shalt  deem  it  to  be  my  duty  to 
brine  the  same  question  now  decided,  when  it 
slulfarise  io  my  circuit,  for  Ihe  consideraUon 
and  deddon  of  a  full  bench. 

OBDBR. 

563*1  *Thi8cauBe  came  on  to  be  luard  on  the 
transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of 
Pfennsylvania,  and  was  argued  by  counsel:  on 
consideration  wbereof.it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  In  this  cause  be, 
•Dd  the  same    hereby  affirmed,  with  costs. 

Ctted-ao  Havr..  208 ;  2S  Ron-.,  228:  1  WaU.,  351 : 16 
Wall.,  647:  17  Wall.,  458,  4H0:1S  Wall.,  4111;  16  Otto, 
TO;  1C11S„  35S;  2aiir..4ia:  2Bisti.,  ffl.W;  1  Abb., 
U.  S..  sn :  3  Blatobf 481 :  S  Blatohf.,  81 :  1  Holmes, 
4l,41,2iO,aU. 


LESSEE  OP  IRWIN  H.  DOOLITTLE  ot 
AL.,  Ptainitfft, 
e. 

LEVI  BRYAN  bt  al„  D^endanti. 

8aie  an  venditioni  exponas  by  marshal  e^ter  kia 
Temotal  from  office  not  void. 

A  sale  of  iMod  br  a  marshal  on  a  tiettdUIonf  expmais, 
after  he  is  removed  from  oflloe,  and  a  new  marshal 
appointed  and  quallHcd,  Is  not  void. 

Sach  sale  bofnx  returned  to  the  court  and  con- 
Brtaed  by  It,  on  motloD,  and  a  deod  ordered  to  be 
made  to  the  purchaser  at  the  sale,  by  the  new  mar- 
shal, such  sale  bef nv  made.  Is  valid. 

THIS  case  came  up  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  on 
s  certificate  of  divisioa  in  opinioa  between  the 
ju^es  thereof, 

case: 


le  following  was  the  entire  record  In  the 


The  Ukitbd  States  op  Aubbica, 

Dietrict  of  Ohio,  M. 
At  a  Circuit  Court  of  the  United  States,  for 
the  District  of  Ohio,  begui  and  held  at  ihe 
City  of  Coltimbus,  in  said  district,  on  the  third 
Tuesday.  In  the  month  of  October,  in  the  year 
of  our  Lord  one  thousaDd  eight  hundred  and 
flfty-one,  and  of  the  independence  of  the  United 
States  of  America  the  76th,  before  the  lionor- 
able  .Totin  McLean  and  the  Honorable  Humph- 
rey H.  Leavitt,  Judges  of  said  court;  among 
oUter  proceedings  had,  were  the  following,  to 
wit: 

The  lessee  of  Irwin  B.  I 
DooLiiTi.BetaI.      I  joejectment. 

Levi  Bktan  et  al.  J 
In  Ibis  case,  the  lessors  of  the  plaintiff,  being 
dtizens  of  Illinois,  brought  their  action  of 
ejectment  to  recover  poaaession  of  one  thousand 
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acres  of  land  in  the  State  of  Ohio:  tbe  declara- 
tion being  duly  served  on  the  tenants  in  posses- 
sion.they  appeared  and  entered  into  the  consent 
rule,  and  filed  the  general  Issue.  On  the  trial, 
two  points  arose,  on  which  the  opinions  of  the 
Judees  were  opposed,  to  wit: 

*r.  Whether  a  sale  of  land  by  a  mar-  [*564 
eiial,  on  a  vendUioni  expoitat.  after  he  is  re- 
moved from  office,  and  a  new  marshal  appoint- 
ed and  qualified,  is  void. 

2.  Whether  sucb  sale,  being  n^umed  to  the 
court,  and  confirmed  by  it  on  motion,  and  a 
deed  ordered  to  be  made  to  the  purchaser,  at 
the  sale,  by  tbe  new  marshal,  such  sale  being 
made,  is  valid. 

And  the  couogel  for  the  lessors  of  the  plaint- 
iff, moved  the  court  to  certify  the  above  points, 
for  dedsion.  to  the  Supreme  Court,  under  the 
statute. 

The  practice  to  confirm  tbe  marshal's  sale, 
is  under  tbe  fifteenth  section  of  the  state  stat- 
ute "regulating  judgments  and  executions," 
and  is  as  follows: 

"  That  if  the  court  to  which  any  writ  of  exe- 
cution shall  be  returned  by  the  officer,  for  the 
satisfaction  of  which  any  lands  or  tenements 
may  have  been  sold,  shall,  after  liaving  care- 
fully examined  the  proceedings  of  such  officer, 
be  satisfied  that  tbe  sale  has,  in  all  ret«pccti', 
been  made  in  conformity  to  the  provisions  of 
this  Act,  they  shall  direct  their  clerk  to  make  an 
entry  thereof  on  the  journal,  that  the  court  are 
satisfied  with  the  legality  of  such  sale,  and  an 
order  that  the  said  oracer  make  to  the  purchaser 
a  deed  for  such  lands  and  tenements. 

October  S7,  1851. 

From  the  arguments  of  counsel,  the  follow- 
ing appeared  to  be  the  dates  of  the  several 
transactions: 

On  the  19tb  of  February,  1 829,  a  venditioni  ex- 
ponas came  to  the  bands  of  William  Dougherty, 
then  the  Marshal  of  Ohio.  The  writ  was  return- 
able to  the  July  Term,  1838. 

On  the  30th  of  April,  1829.  Dougherty  was 
removed  from  office. 

On  the  llih  of  May.  1839.  John  Patterson 
was  qualified  as  Marshal. 

On  the  lOlb  of  July,  1829.  Dougherty  sold 
the  land  in  question. 

At  the  July  Term,  1829,  the  writ  of  cwnd^ 
Uoni  exponas  was  returned,  by  whic^  it  ap- 
peared that  the  land  was  sold  to  Levi  Bryan, 
one  of  the  defendants.  The  eale  was  confirmed 
by  the  court,  and  Patterson,  the  then  Marshal, 
ordered  to  convey  the  land  to  Bryan,  the  pur- 
chaser. 

The  counsel  upon  both  sides  agreed  that  the 
plaintiffs  iti  ejectment  cuuld  not  recover  unless 
this  was  a  void  sale. 

It  was  argued  by  Mr.  Stanberry  for  the 
plaintiffs,  and  Mr.  Corwin  fur  the  defendant. 

*Mr.  Justice  Grier  delivered  the  [*605 
opinion  of  the  court: 

On  the  trial  of  this  case  in  tbe  Circuit  Court, 
two  points  arose,  in  which  the  judges  were  di- 
vided in  opinion,  and  which  have  Ken  accord- 
ingly c^fied  to  this  court. 

1.  Whether  a  sale  of  land  b^  a  marshal,  on  a 
venditioni  exponas,  after  he  is  removed  from 
office,  and  a  new  marshal  is  appointed,  is  void. 

2.  Whetlier  such  sale,  being  returned  to  tbe 
court  and  confirmed  by  it,  on  motion,  and  a 
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deed  ordered  to  be  made  to  the  purcliuer  at 
the  fwle,  by  the  new  marsho],  such  sale  beiog 
mode,  is  valid. 

If  the  first  of  these  questioas  be  answered  in 
the  negative,  the  eecoad  will  be  answered  sf- 
firmalively.  as  an  undisputed  ooDsequence. 

Whether  a  sale,  made  by  a  marshal  after  he 
is  removed  from  office,  on  a  ffrtt  of  tendUioni 
esefionat,  is  vnitl.  will  depend  on  the  coostruc- 
tion  of  the  third  seciion  of  the  Act  of  May  7. 
1800,  ch.  45,  and  whether  it  Is  a  repeal  of  the 
provisions  on  this  suhject,  contained  in  the 
twcnty-eightii  section  of  the  Judiciary  Act  of 
1789.  cimp.  20. 

So  much  of  the  latter  Act  as  Is  material  to 
ourinquiry.  is  as  follows:  "  Everv  marshal  or 
hia  deputy,  when  removed  from  office,  or  when 
the  term  for  which  the  roarahal  is  appointed 
^all  expire,  shall  have  power.  notwithstandinR, 
to  execute  all  such  precepts  as  may  be  in  their 
hands  re^^pectively  at  the  time  of  such  FcmoTal 
or  expiration  of  office,"  &c. 

The  third  section  of  the  Act  of  1800  enacts: 
"  That  whenever  a  marshal  siiall  sell  any  lands, 
tenements,  or  hereditaments,  by  virttie  of  proc- 
ess from  a  court  of  the  Unfied  States,  and 
shall  die  or  be  removed  from  office,  or  the  term 
of  bis  commission  expire,  l)efore  a  deed  shall  be 
executed  for  the  same  by  him  to  the  purchaser; 
in  every  such  case  the  purchaser  or  plaintiff,  at 
whose  suit  the  sale  was  made,  may  apply  to  the 
conrt  from  which  the  process  issued,  and  set 
forth  the  case,  as^gning  the  reason  why  the 
title  was  not  perfected  by  the  mai^al  who  sold 
the  same;  and  thereupon  the  court  ma^  order 
the  marshal,  for  the  time  being,  to  perfect  the 
title,  and  execute  a  deed  to  the  purchaser,  he 
paying  the  purchase  money  and  costs  remain- 
ing unpaid.  And  where  a  marshal  shall  take  in 
execution  any  lands,  &c.,  and  shall  die  or  be 
removed  from  office,  or  the  term  of  his  commis- 
sion expire  before  a  sale  or  other  final  disposi- 
tion made  of  the  same,  in  every  case  the  lilce 
process  shall  issue  to  the  succeeding  marshal, 
and  the  same  proceedings  shall  be  bad,  as  if 
such  former  marshal  hM  not  died  or  been  re- 
moved, or  the  term  of  his  commission  had  not 
expir^.  And  the  provisions  in  this  section 
contained,  shall  be,  and  they  are  hereby  extend- 
566*]  ed  *to  all  the  cases  respectively  which 
may  have  happened  before  the  passing  of  this 
Act." 

There  is  no  express  repeal  of  the  Act  of  1789 
to  be  found  in  this  Act  of  180U.  Nor  does  it 
contain  any  negative  terms  which  are  neces- 
sarily contrary  to  the  previous  afUrmative  Act. 
A  latter  Act  is  never  construed  to  repeal  a  prior 
Act  unless  there  be  a  contrariety  or  repugnancy 
in  them,  or  at  least  some  notice  taken  of  the 
former  Act  so  as  to  indicate  an  intention  to  re* 
peal  it  The  law  does  not  favor  a  repeal  by 
Implication  unless  the  repuenance  be  quite 
plain;  hence  it  has  been  decided  that,  although 
two  Acts  of  Parliament  be  seemingly  repugnant, 
vet  if  there  be  no  clause  of  non  ooutarUe  in  the 
latter  they  shall,  if  possible,  have  such  construc- 
tion that  the  latter  may  not  be  a  repeal  of  the 
former  by  implication.  (Dwarrison  Stat.,  674, 
and  cases  cited. ) 

The  purview  of  the  clause  of  the  Act  of  1789, 
now  in  question,  is  to  define  the  powers  of  a 
marshal  having  process  in  his  hands  at  the  time 
he  is  removed  or  his  office  expires;  it  author* 
&44 


izes  him  to  execute  prooess  previously  directed 
to  hira  The  Act  of  1800  is  evidently  intended 
to  confer  rights  on  the  parties  to  have  the  same 
acts  performed  by  the  new  manhal.  It  gives 
cumulative  rights  and  powen,  for  the  bMwflt 
of  suitors. 

That  such  is  its  purview  and  policy,  ia  evi- 
dent from  its  language — "  the  purchaser  or  ilie 
plaintiff."  it  is  sua,  **  may  apply,  and  the  conn 
may  order  tlie  new  manlial  ror  the  lime  beinz:" 
and  although  "  may  "  is  changed  into  "  shut," 
in  the  latter  clause  of  the  section,  it  is  nut 
necessarily  inconsistent  with,  nor  repugnant  to 
the  power  conferred  on  the  marshal  to  execute 
precepts  in  his  hands,  by  the  Act  of  1787.  The 
latter  Act  does  notsetande  or  make  void  proc- 
ess or  precepts  in  the  hands  of  the  out-going 
marshal,  or  require  him  to  hand  them  over  io 
the  new  ofllcer.  It  authorizes  "  like  process" 
to  issue  to  him;  and  the  word  "  shall  "  is  used 
because  it  is  the  most  proper  in  conferring  a 
power  on  the  officer,  and  is  not  incompatible 
with  the  choice  given  to  the  plaintiff  in  the 
first  clause  of  the  section.  The  laws  of  the 
several  States  affecting  liens  on  land,  and 
the  process  by  which  they  may  be  sold  for 
the  sati^sction  of  judgments,  differ  verr 
widely.  In  some,  by  attachment  a  lien  u 
created  at  the  institution  of  the  suit.  In  others, 
the  Judgment  becomes  a  lien  at  the  time  of  its 
rendition;  while  in  others,  the  execution  and 
levy  first  give  a  lien.  In  some,  lands  are  sold 
on  afi.fa..  while  in  others  It  can  be  soM  only 
on  a  vendUioni  exponat.  Under  the  Act  of 
1789,  a  doubt  might  have  been  entertained, 
whether  land  attached  should  be  sold  by  the 
officer  who  had  ori(jina11y  attached  it,  and 
whether,  if  process  issued  to  a  new  officer,  it 
might  not  be  a  relinquishment  of  the  lien  of 
the  original  attachment,  *as  by  fiction  1*567 
of  law  the  land,  like  personal  property  at- 
tached, might  be  conridered  in  the  custow^r  ti 
the  officer  who  attached  it.  Again,  an  ofncer, 
going  out  of  office,  may  have  an  execution  in 
bis  bends  which  has  created  a  Hen ;  if  the  KkA 
were  construed  so  as  imperatively  to  require  a 
new  or  "like  process"  to  issue  to  the  new  of- 
ficer, the  Hen.  and  with  it  the  debt,  mi^t  be  losL 
In  other  cases,  on  the  contrary,  a  mushal  may 
be,  and  often  is,  removed  from  office,  because 
money,  which  once  gets  into  his  han<^.  cannot 
be  got  out  again,  and  a  plaintiff  may  much  pre- 
fer to  relinquish  bis  execution  and  take  a  new 
one.  Doubts,  also,  may  have  arisen,  whether 
a  tendUioni  exponat  could  legally  issue  to  the 
new  marshal,  where  the  former  one  had  levied 
on  the  land  and  had  it  condemned.  All  these 
difficulties  are  obviated  by  the  Act  of  1800.  not 
by  repealing  the  general  powers  given  by  the 
Act  of  1788,  but  by  conferring  certain  powers 
on  the  new  officer,  where  It  la  found  expedient 
or  necesBuy  that  he  should  exercise  them. 

It  is  an  argument  entitled  to  great  welsbt  in 
the  eonstrucuon  of  these  atatules— that  differ- 
ent 00 nsC ructions  have  been  given  them  in  dif- 
ferent states,  and  the  pnibtice  under  them  has 
been  more  or  leto  conformed  to  the  state  prac- 
tice, whhout,  perhaps,  a  proper  regard  to  these 
Acts.  In*Bome,  the  Act  of  1800  has  been  otvt- 
looked  altogether.  A  sharp  or  Btringent  con- 
struction, which  should  now  declare  the  latter 
to  be  a  repeal  ct  the  powers  conferred  by  the 
former,  might  have  the  oflect  of  unsettling  ti- 
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tlet  lo  land  to  an  extent  the  court  may  not  be 
able  lo  anlicipate.  In  tlie  present  caae,  it  U 
■aid,  ibe  land  was  sold  in  1H20.  The  purchaser 
paid  bis  money  and  obtained  bis  deed  upon  the 
ridih  of  a  judfnnent  of  the  court  ibat  the  sale 
was  regular,  and  has  held  the  land  under  this 
title  ever  since.  Hundreds  of  similar  cases  may 
probably  be  found,  where  the  same  obtections 
to  the  sale  exist.  Under  such  circumstances  a 
court  Bhould  be  even  astute  in  avoiding  a  con- 
it  ruction  which  may  be  productlTO  oi  much 
lUi^ion  and  insecurity  of  titles. 

We  therefore  aanwer  the  flret  question  pro- 
posed, in  the  negative;  which  involves,  as  a 
neoesMry  consequeoce.  i^n  affirmative  answer  to 
the  second,  so  far  as  it  affecis  the  case  before 
us.  But  we  do  not  mean  to  say  that  the  con- 
flnnation  of  a  vcud  aale  by  tlie  court  would 
malie  it  valid. 

OBDBB. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  rvcord  from  ttie  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
on  the  points  or  questions  on  which  the  judges 
of  the  said  Circuit  Court  were  opposed  in  opin- 
ff68*)  ion,  and  *whtch  were  cvrtifled  to  this 
court  for  Its  opinion,  agreeably  to  the  Act  of 
Congress  In  such  case  made  and  provided,  and 
was  argued  hy  coutuel ;  on  omridnMlon  where- 
at,  it  is  the  opinion  of  this  court— 

1.  "That  a  sale  of  land  by  a  marshal,  on  a 
fSJiAVwjw' atipoRM,  after  he  is  removed  from  of- 
fice, and  a  new  marshal  appointed  and  quali- 
fied." is  not  void. 

3.  That  "  such  sale  being  returned  to  the 
court,  and  conUrmcd  by  it  on  motion,  and  a 
deed  ordered  to  be  made  to  tlie  purchaser,  at 
the  sale,  1^  the  new  maidial,  such  sale  being 
made,  is  valid." 

Whereupon  It  is  now  here  ordered  and  ad- 
judged by  this  court,  tliat  it  be  so  certified  to 
the  said  Circuit  Court. 


SAMUEL  V£AZK  and  LEVI  TOUNG, 
Plain^f*  in  Error, 

V. 

WYMAN  B.  8.  MOOR. 

State  grant  of  axXMstte  r^ht  to  nav^ate  upper 
mUert  of  PBn(^)teot  River,  valid. 

The  River  PenobKX)t  ts  entirely  within  the  State 
of  Malaet  from  Its  muroe  to  tu  mouth.  For  the 
tut  eiKht  mllefl  of  its  course  It  la  nnt  navliMble,  but 
cmssed  by  four  dams  erected  tor  manufacturlnfr 
pumwes.  Hlirber  up  th<t  stream  there  was  an  Im- 
perievC  navljnitlon. 

A  law  of  the  State,  sxaDting  the  exclusive  navi- 
ntlnn  of  the  upper  river  to  a  company  who  wpre 
to  Improve  it.  la  not  in  onnfltot  with  theSth  aiKiilon 
of  the  Ist  article  of  the  Coiintltutinn  of  the  United 
Stales,  and  a  license  to  carry  on  the  cnastinx  trade 
d1<l  nnt  entitle  a  vessel  to  navlgute  the  upper  waters 
of  the  river. 

THIS  case  was  brought  up  from  the  Supreme 
Judicial  Court  of  the  State  of  Maine,  by  a 
writ  of  error  issued  under  the  23tb  section  of 
the  Judiciary  Act. 

The  facts  in  the  case  are  stated  in  the  opin- 
ion of  the  court. 

It  was  argued  by  Mr.  Paine  for  the  plfdnt- 
iSs  in  error,  and  by  Metmr*.  Kelley  and  Hoor 
for  the  defendant  in  error. 

HowABD  14.  V.  S.,  Book  14. 


The  following  propositions  were  contended 
for,  in  an  ela)>orate  brief,  filed  by  the  counsel 
for  the  plaintiffs  in  error: 

1.  That  ihe  constitutional  power  of  Congress 
in  question  embraces  the  right  to  adopt  any 
means  reasonably  nece^ry.  in  their  opinion,  to 
the  successful  prosecution  of  commerce  among 
the  States  and  with  foreign  nations. 

2.  That  Congress  has  adopted,  as  such 
meana,  the  whole,  commercial  marine  of  the 
country,  every  part  of  which,  as  a  imit,  is  un- 
der tbeir  entire  control  and  regulation,  witbout 
regard  to  the  waters  on  which  the  navigation  \h 
carried  on. 

8.  That  to  constitute  a  part  of  this  commer- 
cial marine,  no  other  qualifications  are  neces- 
sary than  those  prescribed  by  Congress  in  the 
•several  Acts  regulatingihe  registry  and  [*50d 
enrollment  of  vessels,  and  sucL  n-gistry  or  en- 
rollment ia  evidence  of  a  compliance  with  the 
prescribed  conditions. 

4  That  any  veaael  so  enrolled,  being  licensed, 
has  an  unrestricted  right  to  navigate  all  the 
navigable  waters  of  the  United  Slates,  wher- 
ever they  may  be  found  serviceable  to  its  use. 

5.  That  the  power  of  Congress  to  regulate 
commerce  is  as  extensive  on  land  as  water,  and 
is  irrespective  of  both;  that  tliese  compose  no 
part  of  commerce  or  navigation,  but  are  subject 
to  be  adopted  as  ways  or  tlinrouirUfares  of  it, 
whenever  they  may" be  required  by  the  wants 
of  either;  and  that  in  legislating  upon  the  sub- 
ject. Congress  has  not  discriminated  between 
one  class  or  body  of  navigable  waters  and  an- 
other, but  has  made  all  such  waters  free  for 
the  uses  of  navleatlon.  wherever  any  portion 
of  tlie  commercial  mutne  of  tiie  country  may 
exist. 

6.  That  under  the  Statute  of  1881,  March  2. 
sec.  8,  the  plaiutlffs'  boat  is  expressly  included 
OS  provided  for  by  said  Act.and  is  thus  embraced 
within  the  power  of  Congress,  even  if  not  in- 
cluded in  the  general  provisionaof  the  Acts  r^- 
ulating  the  "  coasting  trade." 

7.  That  the  right  of  Congress  to  regulate 
"commerce  with  the  Indian  tribes,"  extends  to 
and  embraces  the  Penobncot  (ribe  of  Indians, 
and  the  Legislature  of  Maine  has  no  jight  to 
restrict  the  people  to,  or  deprive  Ifaem  of,  any 
particular  mode  of  Intercourse  or  trade  wiu 
ihera. 

8.  That  any  Act  of  a  Slate  Lefj^ature  con- 
travening such  right  of  navisation,  as  does  the 
Act  set  forth  in  defendants' bill  of  complaint,  is 
al»(o]utely  null  and  void. 

The  points  made  by  the  counsel  for  the  de- 
fendant in  error  were  thus  stated : 

The  only  question  here  is,  whether  the  grant 
to  Moor  is  In  conflict  with  that  provision  of  the 
Constitution  which  gives  Congtess  the  right  to 
regulate  commerce. 

A  party  alleging  that  a  state  law  is  unconsti- 
tutional, takes  on  himself  the  burden  of  estab- 
lishing the«e  three  propositions. 

First.  That  (he  matter  or  subject  In  contro- 
versy is  within  the  legislative  jurisdiclion  of 
Congress. 

SMoad.  That  Congrem  has  de  faeto  I^rie- 
lated  on  the  subject,  and  embraced  It  wlibtn 
regtdaliouB  established  by  lis  legislation;  and. 

Third.  That  the  parly  impeaching  the  law, 
has  himself  acquired  rights  in  the  subject  mat- 
ter which  is  in  oontroversy,  and  that  these 
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rights  have  been  invaded  by  the  legislation  of 

I  bp  State. 

570*1  'Applying  these  rules  to  this  case, 
plalotiib  are  bound  to  show. 

First.  That  the  navfgstlon  of  the  Penobscot 
lUver,  above  Old  Town  Falls,  is  within  Ihe  Juris- 
diction of  Coogress. 

Second.  That  Congress  has  embraced  this 
navigation  in  its  legiBWicm,  and  provided  reg 
ulations  for  it;  and. 

Third.  That  titer  have  acQulred  rights  in 
that  navleaUon  nnder  the  legulatioo  of  Con- 
gress, which  rights  have  been  Impaired  by  the 
law  of  the  State. 

Plaintiffs  must  establish  all  three  of  these 
propositions.  It  is  not  enough  for  them  to 
establish  aor  two  of  them.  If  they  fail  in 
any  one  of  them,  they  have  no  ground  to  stand 
upon. 

1st.  As  to  the  first  of  these  propositions.  The 
grant  being  confined  to  waters  wholly  Internal, 
plalntifb  can  carry  on  no  navigation  by  roeaos 
of  those  waters,  with  any  forSgn  nation,  nor 
with  anj  other  slate.  We  thins  this  is  almost 
too  plain  for  argument.  {Moor  v.  Veasde,  S2 
Maine.  848;  WHmh  v.  Blade  Bird  Creek  Marsh 
Co..  2  Pel.,  350;  8  Kent's  Com.,  458;  LMngston 
T.  Van  Ingen,  9  JohnB,,SW;  O&ibontY.  Ogden, 
17  Id.,  488;  Id.,  0  Wheat.,  1;  Neu>  Be^ord 
Bridge  case.  1  Wood.  &  M.,  404;  KeUo/^  v. 
U/tion  Company,  12  Conn.,  7;  Pamngtrcsia/t,  7 
How.,  388;  Broien  v.  Maryland,  12  Wheat., 
410;  New  York  v.  MUn.  11  Pet,  102;  SCowen, 
718.) 

Again.  This  grant  is  not  in  conflict  with  the 
power  of  Congress  to  regulate  commerce  with 
the  Indian  tribes. 

1,  Because  commerce,  In  this  connecti<*n, 
does  not  include  navigation,   (89  Maine,  848.) 

2.  Because  the  Constitution  manifestly  refers 
only  to  independent  tribes  with  which  the  gen- 
eral government  may  come  in  conflict;  not  to 
those  small  remnants  of  tribes  scattered  over 
the  country,  which  are  under  state  jurisdiction 
and  guardianship.   (82  Maine.  848.) 

2d.  We  hold  that  plaintiffs  entirely  fail  to 
establish  the  second  propoeilioo,  to  wit:  That 
the  navigation  of  these  waters  is  embraced 
within  the  actual  k-git)1ation  of  Congress.  None 
of  the  Acts  cited  were  ever  intended  to  apply  to 
watsrs  wholly  within  the  limits  of  a  state,  and 
which  could  not  be  reached  by  vessels  from 
foreign  purls,  or  from  other  states. 

A^n.  We  contend  that  If  Congress  has,  or 
should  pass  any  acts  interfering  with  commerce 
purely  internal,  ihey  would  be  unauthorized 
and  vr)id.  {htseenger  Case,  7  How.,  288;  Oea- 
eeee  Chief,  \2  Id..  443.) 

8d.  As  to  the  third  proposition,  the  case  fails 
to  show  that  plaintiffs  have  acquired  any  rights 
in  the  navigation  of  the  waters  of  the  upper 
Penobscot,  under  any  regulation  of  Congress,  or 
in  any  other  way  or  manner. 

Assuredly  lliere  can  be  no  pretense  that 
071*J  plaintiffs  were  engaged  *in  any  com- 
merce on  those  waters  with  any  foreign  na- 
tion, or  with  any  other  stale.  Nor  is  ttiere 
any  fact  or  evidence  in  the  case  tending  to 
show  that  they  were  engaged  in  commerce 
with  the  Penobscot  tribe.  It  does  not  appear 
that  they  traded  or  had  any  intercourse  with 
that  tribe,  nor  that  ibey  wisheil  or  intended  to 
have  anj'sudi  intercoarse^  Tin  Peoobscots 
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are  not  represented  here.  They  do  not  com- 
plain of  the  grant.  There  is  no  fact  going  to 
show  that  thU  grant  has  any  bearing  or  effect 
on  any  commerce  to  which  ttiey  are  parties.  If 
they  have  any  ports  of  entiy  or  clearanoe.  for 
aught  the  case  finds,  such  ports  may  be  as  her- 
metically sealed  as  those  of  Japan. 

If  plaintiffs  fail  to  show  that  they  have  ac- 
quired rights  which  have  been  tasen  away, 
they  cannot  complain,  even  if  the  act  was  most 
palpably  against  the  Constitution.  ( W keying 
Bridge  caoB.  18  How.,  518;  Batt  Hartford  v. 
Harford  Bridge  Company,  17  Conn.) 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  questions  raised  upon  this  record,  how- 
ever subdivided  or  varied  the^  may  have  been 
in  form  or  number,  are  essentially  and  proper- 
ly restricted  to  the  power  and  the  duty  of  this 
court,  to  inquire  Into  the  constitutional  obliga- 
tion of  the  law  of  the  State  of  Maine,  upon 
which  the  decision  of  the  Supreme  (?ourt  of 
that  Slate  was  founded ;  for  if  that  law  and  the 
privileges  conferred  thereby,  be  coincident  wiUi 
the  eighth  section  of  article  1st  of  the  Constitu- 
tion, they  can  be  assailable  here  upon  no  Jot 
exception. 

It  IS  insisted,  however,  that  the  Statute  of  the 
State  of  Maine  is  in  derogation  of  ihe  power 
vested  In  Congress  by  the  article  and  section 
above  mentioned,  "to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes."  We  will  examine 
Uie  character  of  this  objection  with  reference 
to  the  facts  disclosed  Iqr  the  record,  and  with 
reference  also  to  the  provlsioDs  of  the  statute  in 
question,  as  they  have  been  designed  to  operate 
on  those  facts:  and  as  these  last  are  all  agreed 
by  the  parties,  there  can  be  no  need  of  a  com- 
parison of  the  testimony  to  ascertain  their  veritv. 

The  River  Penobscot  is  situated  entirely 
within  the  State  of  Maine;  having  its  rise  far 
in  the  interior  of  the  State;  it  is  not  subject  to 
the  tides  above  the  City  of  Bangor,  near  its 
mouth.  Between  the  Citytof  Bangor  and  Old 
Town,  a  distance  of  eight  mites,  the  Penobscot 
passes  over  a  fall,  is  crossed  by  four  dams 
erected  for  manufacturing  purposes,  and  for 
the  above  space  is  not.  at  thU  time,  and  never 
has  been,  navigable;  but  there  is  a  railroad 
from  Bangor  to  the  steamboat  landing  at  Old 
Town.  On  the  SOlh  dav  of  July,  1846.  the 
Le^lature  of  Maine,  by  flaw  enacted,  [*572 
that  "  William  Moor  and  Daniel  Moor,  Jr., 
ibeir  associates  and  assigus,  were  authorized  to 
improve  the  navigation  6i  the  Penobscot  Hiver 
above  Old  Town,  and  for  that  purpose,  were 
authorized  to  deepen  Ihe  channel  of  the  river, 
to  cut  down  and  remove  any  gravel  or  ledge, 
bars,  rocks  or  other  obstructions  in  the  bed 
thereof:  to  erect  in  the  bed,  on  the  shore  or 
bunk  of  said  river,  suitable  dams  aod  locks, 
with  booms,  piers,  abutments,  breakwaters  and 
other  eroctions  to  protect  the  same;  to  build 
upon  Ihe  shore  or  Imnk  of  said  river,  any  canal 
or  canals  to  connect  Ihe  navignble  parts  of  said 
river;  or  (in  case  it  shall  be  deemea  the  prefer 
able  mode  of  improvement)  any  railroads  for 
the  like  purpose. 

AfttT  providing  the  modes  of  acquiring  lands 
or  gravel  on  the  shores  or  in  the  bed  of  the 
river,  and  for  conpensating  the  owners  of 

BOVAMD  XI 


Digitized  by  LjOOg IC 


1669 


Vkazb  n  AL.  T.  Moor. 


572 


property  nwed  Id  the  prosecution  of  the  con- 
teni{)lBled  improvement,  the  Act  proceeds  to 
limit  ttie  time  for  the  coraplettoD  of  tiie  under 
taluog,  witiiiu  particular  Vermin*  therein  named, 
to  the  period  of  seven  yearn  from  its  date;  and 
farther  requires  that,  within  the  period  thus 
limited,  the  grantees  shall  build  and  run  a 
Bleamboat  between  those  termini,  and  shall, 
within  the  same  time,  make  a  canal  and  lock 
around  the  falls  of  the  river,  or  a  railroad  to 
coanect  the  route  above  with  that  below  the 
fall*. 

Then  follows  section  fourth  of  the  statute, 
containing  the  provision  objected  to.  It  in  in 
these  words:  "If  said  William  Moor  and 
Daniel  Moor,  Jr.,  their  associates  and  assigns, 
shall  perform  the  conditions  of  this  grant  as 
contained  in  the  preceding  section,  the  sole 
right  of  navigating  said  river  by  boats  propelled 
Inr  steam  from  said  Old  Town  so  far  up  as  they 
shall  reader  the  same  Davigable.  Is  hereby 
Kranled  to  them  for  the  term  of  twenty  years 
from  and  after  the  completion  of  the  improve- 
ment, as  provided  in  the  third  section  of  this 
Act."  The  defendant  in  error,  who  ia  assignee 
of  the  original  grantees  from  the  Legislature, 
having  made  certain  improvements  in  the  river 
by  the  removal  of  rocks,  and  by  deepening  the 
channel  in  other  plaixa,  so  as  to  enable  boats 
to  run  therein,  with  two  and  a  half  feet  of  water 
lests  than  was  requisite  for  navigation  prevl- 
oualy  to  tbeee  improvements,  and  all  within 
the  limit  prescribed  to  him  by  law,  built,  and 
on  the  27th  of  May,  1647,  placed  upon  the  said 
river,  the  steamboat  Governor  Neptune,  and 
ran  her  from  Old  Town  over  the  nscataquis 
Falls,  to  a  place  called  Nickatoa.  In  the  spri  ng 
<rf  the  year  1847,  the  defendant  in  error  placed 
on  the  river  the  steambeat  Mattanawcook,  and 
no  her  to  Lincoln,  till  obstructions  were  re- 
moved by  him  at  a  place  called  the  Mohawk 
Rips,  above  the  Piscataquis  Falls;  and  has  also 
built  and  is  now  running  upon  the  river,  an- 
573*]  other  steamboat  *called  the  Sam  Hous- 
ton, in  addition  to  the  Oovernor  Neptune  and 
the  Mattanawcook. 

The  plaintiff  in  error.  Bamuel  Veazie,  built 
the  steamboat  Governor  Dana,  and.  In  conjunc- 
tion with  the  other  plaintiffs,  Levi  and  Warren 
R.  Young,  ran  her  upon  the  Penobscot  River 
bMween  Old  Town  and  the  Piscataquis  Falls, 
from  the  10th  day  of  May.  1849,  until  tbey 
were  arrested  by  an  injunction  grouted  at  the 
mil  of  the  tlefendant  in  error.  The  steamboat 
Governor  Dana  was  enrolled  and  licensed  for 
the  coasting  trade,  at  the  custom  house  at  Ban- 
ter. The  Penobscot  tribe  of  Indians  own  all 
the  islands  in  the  Penobscot  River  above  Old 
Town  Falls,  some  of  which  they  occupy ;  and 
this  tribe  always  have  been,  and  now  are,  un- 
der the  junadiction  and  giiardianship  of  the 
8Ute  of  Maine. 

Upon  this  state  of  facts  agreed,  the  Supreme 
Judicial  Court  of  Maine,  after  argument  and 
advisement,  at  its  June  Term.  1850.  decreed, 
that  the  plaintiffs  in  error  be  perpetually  en- 
Joined  to  desist  and  refrain  from  running  and 
employing  the  steamboat  Governor  Dana,  pro- 
pelled by  steam,  for  transporting  paaseneers  or 
merchandise  on  said  river,  or  any  pari  tucreof 
ahove  Old  Town,  and  also  from  building, 
tniog.  and  employing,  any  other  boat  pro- 
pdled  by  steam  on  that  part  of  Uie  Mid  liver  Cmr 
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that  purpose,  without  the  consent  of  the  said 
Wyman  B.  S.  Moor,  obtained  according  to  law. 
until  the  said  Moor's  exclusive  right  fthall  ex-, 
pint.  The  court  f  urthn  decreed  to  the  defend- 
ant in  error,  the  sum  of  $1,062.45,  for  damages 
and  expenses  incurred  by  him,  by  reason  of 
the  interference  with  hla  ri^ta  on  the  part  of 
the  plaintiffs  in  error. 

Upon  a  comparison  of  this  decree,  and  of  the 
statute  upon  which  it  is  founded,  with  the  pro- 
viHon  of  the  Constitution  already  referred  to. 
we  are  unable  to  perceive  by  what  rule  of  in- 
terpretation either  the  statute  or  the  decree 
can  be  brought  within  either  of  the  categories 
comprised  in  that  provision. 

These  categories  are,  1st.  Commerce  with 
foreign  nations.  3d.  Commerce  amongst  the 
several  States.  8d.  Commerce  with  the  Indian 
tribes.  Taking  the  term  "  commerce"  in  its 
broadest  acceptation,  suppodng  it  to  embrace 
not  merely  traffic,  but  the  means  and  vehicles 
by  which  it  is  prosecuted,  can  it  properly  be 
made  to  include  objects  and  purposes  such  as 
those  contemplated  by  the  law  under  review? 
Commerce  with  foreign  nations  must  signify 
commerce  which  in  some  sense  is  necessarily 
connected  with  these  nations,  transactions 
which  either  immediately,  or  at  some  stage  of 
their  progrees,  must  be  extraterritorial.  The 
phrase  can  never  be  flMiplied  to  transactions 
wholly  internal,  between  citizens  of  the  same 
community,  or  to  a  polity  and  laws  whose  ends 
and  purposes  and  operations  are  restricted  to 
*the  territory  and  soil  and  Jurisdiction  [*574 
of  such  community.  Nor  can  it  be  properly 
concluded,  that,  oecauae  the  products  of  do- 
mestic enterprise  hi  agriculture  or  manufact- 
ures, or  in  the  arts,  may  ultimately  become 
the  subjects  of  ffireign  commerce,  that  the  con- 
trol of  the  means  or  the  encouragements  by 
which  enterprise  is  fostered  and  protected,  is 
legitimately  within  the  imjport  of  the  phrase 
"foreign  commerce,"  w  fairly  implied  In  any 
investiture  of  the  power  to  regulate  such  com- 
merce. A  pretenuon  as  far  reaching  as  this, 
would  extend  to  contracts  between  citizen  and 
citizens  of  the  same  state,  would  control  the 
pursuits  of  the  planter,  the  grazier,  the  manu- 
facturer, the  mechanic,  the  immense  opera- 
tionsof  the  collieries  and  mines  and  furnaces  of 
the  country ;  for  there  is  not  one  of  these  avoca- 
tions, the  results  of  which  may  not  become  the 
subjects  of  foreign  commerce,  and  be  borne 
uither  by  turnpikes,  canals  or  railroads,  from 
point  to  point  within  the  several  States,  to- 
wards an  ultimate  destination,  like  the  one 
above  mentioned.  Such  a  pretension  would 
effectually  prevent  or  paralyze  every  effort  at 
internal  Improvement  by  the  several  Slates;  for 
it  cannot  be  supposed  that  the  States  would  ex- 
haust their  capital  and  their  credit  in  the  con- 
struction of  turnpikes,  canals  and  railroads, 
the  remuneration  derivable  from  which,  and  all 
control  over  which,  might  lie  immediately 
wrested  from  them,  because  such  public 
works  would  be  facilities  for  a  commerce 
which,  whilst  availing  ittnelf  of  those  faciliiiea, 
was  unquestiooably  internal,  although  inicr- 
mediately  or  ultimately  it  might  become  for- 

^he  rule  here  given  with  respect  to  the  reg- 
ulation of  foreign  oommerce.  equally  excludes 
from  the  regulwon  of  commeroe  between  the 
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8tat«s  and  the  iDdiun  tribes  the  control  over 
turapikee.  caoats,  or  railroads,  or  the  clearing 
,and  deepening  of  waiercourees  exclusiroly 
within  the  Statfia,  or  the  management  of  the 
transportation  upon  and  by  means  of  such 
impnwenaeQtB.  In  truth,  tlie  power  vested  in 
Congress  by  article  1st,  section  8th  of  the  Ck>n- 
stituiion,  was  not  designed  to  operate  upon 
matters  like  those  embraced  in  (he  Statute  of 
the  State  of  Maine,  and  which  areesseotially 
local  in  their  nature  and  extent.  Thederign 
and  object  of  that  power,  u  evinced  in  the 
history  of  the  Constitution,  was  to  establish  a 
perfect  equality  anfongst  the  several  Slatra  as 
to  coinmercia(  rights,  and  to  prevent  unjust 
and  invidious  distinctions,  which  local  jeal- 
ousies or  local  and  partial  interests  mi^t  be 
disposed  to  introduce  and  maintMn.  These 
were  the  views  pressed  upon  the  public  atten- 
tion by  the  advocates  for  the  adoption  of  the 
Conatitulioa,  and  in  accordance  therewith  liave 
been  the  expositions  of  this  instrument  pro- 
pounded by  tills  court,  in  decisions  quoted  by 
couuftel  on  either  cide  of  this  cause,  though 
575*]  differently  applied  by  them.  *(Fia6The 
Federalist,  Nos.  7  and  11,  and  the  cases  of  0^- 
bont  V.  Ogden,  9  Wheat,,  1 ;  New  York  v.  MUne, 

11  Pet.,  102;  Brown  v.  Th$  State  of  Maryland, 

12  Wheat.,  410;  and  the  License  Coses  in  0 
How.,  504.) 

The  fact  of  procuring  from  the  collector  of 
the  port  of  Bangor  a  license  to  prosecute  the 
coasting  trade  for  the  boat  plat%d  upon  the 
Penob^ot  by  the  plaintiff  in  error  (the  Govern- 
or Dana),  does  not  effect,  in  the  slightest  de- 
cree, the  rights  or  condition  of  the  parties. 
These  remain  precisely  as  they  would  have 
stood  had  no  such  license  been  obtained.  A 
license  to  prosecute  the  coasting  trade,  is  awar- 
rant  to  traverse  the  waters  washing  or  bound- 
ing the  Qoa&Xs  of  the  United  States.  Such  a  license 
conveys  no  privilege  to  use,  free  of  tolls,  or  of 
uy  condition  whatsoever,  the  canals  oonstnict- 
ed  by  a  state,  or  the  watercourses  partaking  of 
the  character  of  canals  exclus^ively  wiihin  the 
interior  of  astatcand  made  practicable  for  nav- 
igation by  the  funds  of  the  state,  or  by  privileges 
she  may  have  conferred  for  the  accomplisb- 
ment  of  the  same  end.  The  attempt  to  use  a 
coasting  license  for  a  purpose  like  Ibis,  is,  in 
the  flrst  place,  a  departure  from  the  obvious 
meaning  of  the  document  itself,  and  an  abuse 
wholly  beyond  the  object  and  the  power  of  the 
government  in  granting  it. 

Upon  the  wliole,  we  are  of  the  opinion  that 
the  decision  of  the  Supreme  Judicial  Court  of 
the  State  of  Maine  is  in  accordance  with  the 
Constitution  of  the  United  States,  and  ought 
to  be,  and  is  hereby  affirmed. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Judicial 
Court  of  tbe  Slate  of  Maine,  aid  was  ai^ed 
by  counsel;  on  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  sidd  Supreme  Judi- 
cial Court  In  this  cause  be.  and  the  same  is 
hereby  affirmed,  with  costs, 

Ar(r-33Mc.,SI3. 

Cltc<l-:»  Uow.,  92.  ae;  15  WrU„  SM;  U  Otto, 
644 ;  1  Brown,  197. 


URIAH  A.  BOYDEN,  Plaintiff  in  Brror 
e. 

EDMUND  BURKE. 

GommvuioiKr  of  Patents — Action  Ue»  for  r^uml 
to  fuminh  eopiet  of  record  on  legal  demand — 
demand  aoeompanied  by  intuit  not  legal— tub- 
tequent  proper  demand  tnuat  be  oompUed  teitk. 

Where  an  action  wu  brougrbtairaiiwtttaeOoni- 
mlsslorier  of  Patents  for  refunlnff  to  ^ve  copies  of 
papersin  his  office,  and  nospeclal  damaKe  wa« net 
out  In  the  declaration,  evldenceof  the  professional 
purmilts  of  tho  applicant  was  not  admissfble. 

Where  the  appiloatlon  was  made  through  a  third 
person,  letters  of  both  parties  to  this  third  person 
were  admissible  In  evldenoe.  as  part  of  the  ret 
gesta. 

♦Patents  are  public  reoonfa.  and  It  Is  the  ['Ste 
dury  of  the  CommlBBioner  to  ^Ive  authcnticaied 
oopiea  to  any  person,  on  payment  of  the  legal 

But  the  partyentltled  toauchservioesmuGtre- 
quest  their  performance  In  a  proper  manner,  and 
not  aocompatiy  bis  demand  with  Insult  or  attuse. 

Henoe,  the  Commissioner  could  not  be  held  re- 
sponsible for  refusing  to  comply  witli  a  demand 
couched  m  Bucb  language. 

But  when  a  second  application  was  made.  In  a 
proper  manner,  the  Commlsaiooer  ought  to  have 
complied  with  it. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia,  holden  in  and  for 
the  County  of  Washington. 

Boyden  was  a  citizen  of  Massachusetts,  and 
Burke  was  a  Commissioner  of  Patents  at  the 
time  when  the  transactions  took  place  whidi 
were  the  subject  of  the  suit. 

The  ground  of  the  action  was.  that  Burke 
willfully,  maliciously,  and  corruptly,  and  wiih 
intent  to  injure  Boyden,  had  refused  to  give 
copies  of  certain  patents. 

The  bills  of  exceptions  referred  to  certain  let- 
ters, which  will  be  mentioned  chronologically. 

On  the  14th  December,  1847,  Boyden  wrote 
a  long  letter  to  Burke,  too  long  to  be  inserted. 
The  following  extract  from  it  will  besuffldenl: 
"  If.  in  your  letter  of  Aueust  10,  1847.  yon 
mean  by  the  'office'  yourself,  or  the  author  of 
the  letters  which  I  have  received  fromyou.you 
prescribe  two  conditions  in  said  letter  which 
are  inconsistent,  viz. :  that  my  letteis  to  you,  or 
to  tbe  author  of  those  letters  subscribed  br 
you,  should  be  both  respectful  and  proper.  11 
is  improper  to  treat  a  person  respectfully  while 
it  is  known  that  he  is  unworthy  of  respect: 
therefore,  it  is  Impoesible  to  comply  wl^h  yonr 
prescriptions.  The  claim  of  unworthy  office 
holders  to  have  people,  as  they  say.  respect  tbe 
offices  they  hold,  while  It  is  known  thst  the  in- 
cumbents are  unworthy  of  zespect,  is  absurd. 
Do  you  mean,  wfaen  you  urge  people  to  respect 
'  the  office,'  to  have  them  respect  you  merely 
because  you  hold  the  office,  while  ft  Is  known 
that  you  are  unworthy  of  respect?  This  is  a 
free  country!"  &c.,  &c. 

On  the  same  day  Mr.  Boyden  wrote  to  Mr. 
Qreenough,  in  Washington,  as  follows: 

Boston.  Mass..  December  14,  lB47. 
Sni^Ynur  letter  of  tbe  SSd  ult.  was  duly  re- 
ceived. I  wrote  to  Mr.  Burke  taday,  criticia^ 
ing  his  conduct,  and  informing  bim  Ui^J 
wish  bim  to  deliver  to  you  acerliSetl  copy  o> 
each  of  the  following  patents,  including  araw- 
ings,  spedactUoiu,  and  alaim^  or  oC  all  of 
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them  which  are  recorded  in  the  Patent  Offtce: 
QetH-ge  W.  lieoderaoQ  and  John  B.  Cayford's 
patent,  dated  April  14.  lUSO,  Charles  Keozie's 
patent,  dated  Julj  1,  1888,  andJ.  E.  MUlard's 
patent,  dated  Hay  9. 1848. 
077*]    *You  viti  oblige  by  tendering  the 
fee*  for  thoaecopira  if  he  declines  furnishing 
them;  and  if  you  olitun  them.  I  wish  you  to 
tend  them  by  mail  to  me  at  Boston. 
Respectfully, 
(Signed)         Uriah  A.  Boyden. 
Test:        John  A.  Smith.  Clk. 
Ur.  Oreenough,  accordingly,  called  upon 
Mr.  Burke,  who  declioed  to  cause  the  copies  to 
be  prepared  for  bira,  as  the  agent  of  Mr. 
Boydeo.  and  addressed  to  Mr.  Qreenough  an 
ezpl&natory  letter,  from  which  the  following  is 
an  extract: 

"  Of  these  reasons,  for  declining  to  cause  the 
copies  to  be  made  for  him,  which  you  request- 
ed, you  were  duly  apprised.  And  you  were 
also  informed,  as  Mr.  Boyden  himself  has  been 
informed,  that,  until  be  comes  to  the  conclu- 
lion  to  treat  tht8  office  with  the  civility  which 
the  customs  and  rules  of  official  intercourse  re- 
quire, this  ofBce  will  have  no  intercourse  with 
him,  directly  or  through  the  agency  of  others. 
When  he  concludes  to  conduct  bis  intercourse 
with  this  office  with  decency  and  propriety.his 
buMoess  will  be  attended  to." 

On  the  20tb  of  January,  1848.  Mr.  Burke 
made  the  following  memorandum,  which  he 
banded  to  Mr.  Laskey,  who  had  called  for  the 
ssBie  papers: 

Patekt  Office,  January  20,  1848. 

Mr.  R.  H.  Laskey,  as  the  ageut  of  Uriah  A. 
Boyden,  calls  for  the  following  copies  of  pat- 
ents, including  drawings,  npedflcations.  and 
clalnis,  or  of  all  of  them,  which  are  recorded  in 
the  Patent  Office,  viz. :  George  W.  Henderson 
and  John  £.  C'Mford's  patent,  dated  April  'l4, 
1880;  Charles  Kenzie's  patent,  dated  July  1, 
1846;  and  J.  K.  Millard's  patent,  dated  May  9. 
1846;  for  which  he  offers  to  pay  the  usual  fees 
required  by  law  for  copies. 

1  hereby  refuse  to  give  him  the  copies  called 
for  for  Mr.  lioyden,  or  to  transact  any  other 
business  for  Mr.  Boyden  with  Mr.  Laskey.  I 
do  not  refuse  copies  of  any  patents  or  other 
papers  which  Mr.  Laskey  requires  for  himself 
or  for  any  other  person,  except  Mr.  Boyden.  I 
refuse  to  doany  business  for  Mr.Boy  Jen,  whether 
be  applies  for  the  same  personally  or  by  agent, 
until  be  comes  to  the  conclusion  to  oliaerve,  in 
his  communicatioiu  with  this  office,  or  its  of- 
ficial head,  the  proprieties  usually  observed  in 
official  intercourse.  When  he  comes  to  the  con- 
clusion to  address  this  office,  ur  its  head,  in  re- 
spectful language,  any  business  which  he  may 
tuve  with  it  will  be  done  as  it  is  done  for  other 
persons,  whether  he  applies  in  person  or  by 
agent.  Edmund  Burke. 

Mr.  Boyden  soon  afterwards  brought  hia  ac- 
tion gainst  Burke,  as  above  stated. 
578fl  *0n  the  trial  of  the  cause,  the  plaint- 
itTs  counsel  look  four  bills  of  exceptions;  the 
Hret  three  of  which  related  to  evidence,  and  the 
fuurth  an  exception  to  a  general  instructioQ, 
IhtU  the  plaintiff  was  not  entitled  to  recover. 

They  were  a^follows: 

Fint  meeeption. 

Oa  the  trial  of  the  imm  in  this  caoie,  the 
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plaintiff,  to  maintain  the  issue  on  bis  part 
joined,  offered  to  give  evidence  tending  to 
show  that  he  is  a  citizen  of  ilie  United  States, 
residing  in  Boston,  in  the  Slate  of  Massachu- 
setts; itiat  he  is  s  civil  engineer  snd  machlnlKt, 
and  assuchwaB.in  the  month  of  January.  1848, 
engaged  In  making  improvements  in  "Tur- 
bines" and  "water  wheels;"  that  this  fact  was 
known  to  the  defendiint;  tbat  the  defendant 
was  at  the  same  time  C^ommissioncr  of  Patents; 
that  the  plaintiff,  in  order  to  see  what  ma- 
chinery having  in  view  the  same  purpose,  bad 
been  theretofore  patented,  as  well  to  guaid 
himself  a^nat  any  suit  by  such  previous  pat- 
entees, fur  any  alleged  infringement  of  their 
said  patents,  as  also  to  avoid  any  iufriDgement 
thereof,  and  to  save  himself  time,  labor,  and 
expense,  required  copies  of  certain  patents  then 
of  record  in  the  Patent  Office,  and  which  had 
been  theretofore  Issued  to  the  persons  mentioned 
in  the  memorandum  of  January  SUth;  that,  on 
the  SOlh  day  of  January.  1818.  the  said  plaint- 
iff applied  to  the  said  defendant,  as  Commis- 
sioner of  Patents,  as  aforesaid,  for  copies  of  the 
said  patents,  and  tendered  himself  ready,  and 
"  offered  to  pay  the  usual  fees  required  by  law 
for  copies."  and  the  defendant  thereupon,  as 
Commissioner,  as  aforesaid,  answered  she  said 
applicatioD  In  writing,  as  follows. 

To  all  which  evidence,  so  as  aforestdd  offered 
by  the  plaintiff,  and  to  every  part  thereof,  ex- 
cept the  said  memor>udum  fast  above  men- 
tioned, the  defendant  by  his  counsel  objects,  as 
Inadmissible  upon  the  issue  Joined,  and  the 
court  refused  to  permit  the  said  evitlence,  so 
objected  to,  to  be  given;  and  thereupon,  the 
plaintiff,  by  hte  counsel,  excepts  thereto. 

Second  Exception. 

The  plaintiff  then  read  in  evidence,  without 
objection,  the  memorandum  made  by  the  de- 
fendant, dated  20th  January,  1848,  and  then 
rave  evidence  tending  to  show  t  bat,  on  or  about 
Uie  2ad  day  of  December.  1847,  J.  J.  Oreen- 
ough,  by  aaihotity  of  the  plaintiff,  called  at  ■ 
the  Patent  Office  to  obtain  for  him  copies  of 
three  several  patents,  which  hod  theretofore 
been  issued  by  said  office  for  "Turbine"  or 
"water  wheels;"  that  he  was  referred  by  the 
clerk,  to  whom  he  applied,  to  the  defendant, 
and  informed  defendant,  that  be  liad  been  re- 
quested by  the  'plaintiff  to  obtain  for  [*570 
him  copies  of  those  patents,  and  defendimt  re- 
fused, saying  be  would  not  liave  anything  to 
do  with  Mr.  Boyden,  directly  or  indirectly,  or 
words  to  that  effect;  and,  upon  his  cross  ez- 
amioation,  witness  stated,  tbat  he  asked  Mr. 
Burke  to  give  him  in  writing  bis  reasons  for  so 
refusing,  which  be  then  and  there  promised  to 
do;  and  some  days  after  the  witness  received  a 
letter  from  the  defendant  containing  those  rea- 
sons, which  letter  he  had  transmitted  to  the 
plaintiff;  and  tlien,  upon  cross-examination,  the 
counsel  for  the  defendant  called  upon  the 
plaintiff  to  produce  said  letter,  and  the  plaint- 
iff, admitting  he  had  said  letter  then  in  court, 
refuses  to  produce  the  same,  on  the  ground  that 
the  said  letter,  if  produced,  would  not  be  evi- 
dence; but  the  court,  overruling  the  objection 
of  the  defendant,  ordered  the  same  to  be  pro- 
duced,  and  thereupon  the  said  letter  was  pro- 
duced by  tlM  plaiotiff ;  and  t|ie  dcfcodant,  by 
hlscouoiel,  (»ten  toread  tin  same  in  evidence. 
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and  the  ptaiDtiff,  by  hts  counsel,  objects  there- 
to, but  the  court  permits  the  same  to  be  read  in 
evidence,  and  it  is  read  accordlugly,  asfollows; 
and  the  plaiatiff,  by  his  coniuel,  excepts  there- 
to, &c.,  &c. 

Third  Bteeption. 

And  here  the  plaintiff  rested;  aod  thereupon 
the  defendant  offered  to  read,  in  evidence,  a 
Iclter  addressed  to  him  by  Ihe  plaintiff,  dated 
14t)i  December,  1817,  and  also  a  letter  from 
plaintiff  to  J.  J.  Greenougb,  which  it  is  ad- 
mitted is  the  same  letter  referred  to  in  the  testi- 
mony of  said  Qreenough,  as  containing  the  au- 
thority under  which  he  applied  for  the  copies 
of  patents,  as  lestifled  by  him  in  his  examiua- 
tion  by  the  plaintiff,  which  letter  bean  date  the 
14ih  December,  1847;  to  the  admissibility  of 
which  said  letters,  or  either  of  tbcm,  as  evi- 
dence in  this  cause,  the  plaintiff,  by  his  coun- 
sel, obji-cts:  and  the  court  overrules  the  said 
objection,  and  permits  both  of  said  letters  to  be 
road  in  evidence;  and  the  handwriting  of  the 
plidntifl  thereto  being  admitted,  the  same  are 
read  accordingly,  aod  Ihe  plaiatiff,  by  hiscoim- 
Bel,  excepts  thereto,  &c.,  Soc 

Fourth  Exception. 

And  thereupon,  and  upon  the  whole  evidence 
aforesaid,  the  defendant  prayed  tbecourt  to  in- 
struct the  jury  that  upon  the  evidence  afore- 
said, if  the  same  is  believed  by  the  jury,  the 
plaintiff  is  not  entitled  to  recover  in  this  action; 
which  instruction  the  court  gave,  and  the 
plaintiff,  by  his  counsel,  excepts  thereto,  &c., 
&c. 

Upon  these  exceptions,  the  case  came  up  to 
this  court,  and  was  argued  by  Mr.  Bradley  for 
the  plaintiff  in  error,  and  Mr.  Com  for  the  de- 
fendant in  error. 

580*]  *Mr.  Bradley  contended  that  the 
Circuit  Court  erred  in  each  one  of  the  above 

rulings. 

First.  The  defendant  was,  by  law,  bound  to 
give  the  copies  asked  for,  if  they  could  be  made 
consistently  with  the  public  interest. 

1.  The  Patent  Ofl9ce  is  for  certain  purposes 
an  office  of  public  record.  In  like  manner  as  the 
otHce  in  which  the  titles  to  real  iHoperty  are 
recorded. 

From  the  very  name;  the  object;  the  nature 
of  the  contract  between  the  government  and 
the  patentee;  the  effect  of  the  granting  the  pat- 
ent as  to  the  right  granted;  and  the  notice  im- 
plied; the  nuuner  in  which  the  title  is  secured, 
and  by  which  a  right  under  it  is  to  be  trans- 
ferred; the  necessity  to  prevent  litiitaiion;  to 
prevent  conflicts';  to  avoid  the  expenditure  of 
time  and  money. 

2.  For  tike  reasons.  If  no  provision  were 
made  by  law  for  conies,  still  the  keepers  of 
those  records  should  be  bound  to  give  them. 

8.  The  (Higinai  statute,  uid  each  successive 
one,  made  provision  for  such  copies.  (Act  10th 
April.  1790,  1  Btat.  at  Large,  1U9,  sees.  1,  3,  8; 
Act  3l8t  February.  1798.  U..  818,  sees.  1.  4, 11; 
Act  4th  July.  1886.  S  Blat.  at  Large,  118,  sees. 
4.  5.  11;  Act  8d  March,  1887.  Id..  191,  sees. 
1,  2,  12;  Act  8d  March,  1889,  Id.,  858, 
sees.  2,  8;  Act  29th  August,  1842,  Id.,  642, 
sees.  2,  6.) 

The  law,  in  terms,  iHwldes  copies  in  cases 
in  which  thuy  are  to  be  used  as  evidence,  and 
makes  them  evidence.   It  does  not  ilop  h«n, 


but  directs  copies  of  the  records,  drawing,  and 
other  papers  deposited  in  Ihe  office,  to  be  given 
to  anv  person  making  application  for  them,  on 
their 'paying  certain  fees  therefor. 

It  requires  a  record  of  the  claim,  spedflcs- 
lion,  drawings,  the  patent  therefor,  and  the  as- 
signment thereof.  It  imposes  heavy  penalties 
upon  an  infringement  of  the  patent,  and  makes 
these  records  notice  of  the  particulars  of  the 
right  granted. 

Its  depien,  in  aulhorizing  copies  to  every  per- 
son applying  for  them,  is  obvious;  that  is,  pro- 
tection against  Ihe  danger  of  incurring  these 
penalties.  The  reason  n>r  requiring  copies  in 
such  cases,  is  obviously  the  same  as  thai  wbkdi 
requires  them  to  be  given  in  cases  of  contest. 
Prevention  is  often  better  than  redress. 

Second.  The  duty  was  purely  ministerial,  in- 
volving no  discretion;  and  it  will  be  farther 
contended — 

1.  Thegeneralproposition,  that,  foratefussl 
by  a  public  officer  to  do  a  mere  ministerial  act. 
to  the  injury  of  another's  right,  an  action  will 
lie. 

2.  The  injury  is  to  be  compensated  in  dsm- 
ages,  and  if  the  officer  has  acted  in  good  faith, 
the  measure  of  damages  is  the  *actual  ("SS 1 
injury  sustained;  if  he  has  acted  willtully,  ma- 
liciously, corrui^ly,  or  by  color  of  his  ofSoe, 
with  intent  to  injure,  the  party  injured  will  he 
entitled  to  recover  sucb  damages  as  the  jury 
may  see  flt  to  give. 

As  to  the  first  branch  of  thia  second  point, 
Tracy  A  Baileatier  v.  Suartteout,  10  Pet.,  80;  9 
How.,  259. 

As  to  Ihe  second  branch,  Ifuclde  v.  Moneg,  i 
Wils.,  206;  Beardmore  v.  Cktrrington,  Id.,  244; 
Dintman  v.  WUkes,  12  How.,  401-408;  Day  v. 
Woadworth,  18  How..  871. 

Third.  Evidence  Is  admissible,  in  this  last 
case,  to  show  that  the  officer  knew  the  nature 
of  the  injury  be  was  inflicting,  and  therefore 
it  was  competent  for-  the  plaintiff  to  give  in 
evidence  the  facts  stated  in  plaintiff's  bill  of 
exceptions,  not  as  indicating  a  measure  of  dam- 
ages, but  to  give  the  jury  some  knowledge  of 
the  nature,  character,  and  degree  of  the  injury, 
as  a  guide  in  forming  an  estimate  of  the  exteot 
to  which  they  might  rightfully  go  in  inflicting 
punitive  as  well  as  compensatory  damages. 
(3fnr«(  v.  ^Torwy.  5  Taunt.,  442;  WoeHv.Jen- 
kin».  14  Johns.,  852;  Whipple  v.  Walpoie,  1« 
K.  H.,  130;  Wallace,  Jr.,  R..  164;  and  cases 
under  second  point.) 

Fourth.  The  letter  written  by  the  defendant 
to  Mr.  Greenougb,  set  out  in  the  2d  bill  of  ex- 
ceptions, was  not  evidence  for  any  purpose. 

1.  Mr.  Oreenough  h^  no  auUiority  to  re- 
quire it. 

2.  It  was  but  an  application  of  his  first  re- 
fusal, and  not  explanatory  of  it. 

8.  It  was  the  party's  own  letter,  offered  in 
evidence  by  himself,  not  originally  called  for 
hy  plaintiff,  and  not  in  any  manner  admitted 
or  acquiesced  in  by  him.  (Fhrftis  v.  Denttm.  8 
C.  &  P..  108;  14  E.  C.  L..  227,  228;  Healqf  v. 
Thate/ter,  BC.  &  P.,  mS;  84  E.  C.  L.,  443; 
Whifferd  v.  Buekmeyer  &  Adanu,  1  Oill,  127, 
140;  Van  Buren  v.  J)iggea,  U  How..  461,  477; 
rowfo  V.  tstevenaon,  I  Johns.  Cas..  U3;  Cham- 
pUn  V.  THUy,  8  Day,  806;  Anteine  v.  CMC,  > 
Vail,  N.  Y.,  40,  46.  47.) 

mb.  The  letter  to  tlM  defendant,  nt  oat  in 
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the  3d  bill  of  exceptions,  was  not  evidence  for 
iIh  defeodaot  for  any  purpose.  The  letter 
from  ihe  plaintiff  to  Mr.  Greenoush  was  ad- 
miosible  to  show  his  authority  from  ilie  plaint- 
iff, and  diows  conclusively  Inat  he  had  no  au- 
thority to  ask  for  or  to  receive  defendant's  writ- 
ten statemeot,  set  out  in  the  2d  exceplion. 

But  the  letter  written  by  plaintiff  to  defend- 
iDt,  on  the  14ih  December.  1847,  was  not  evi: 
denoe  in  mitigation  of  his  refusal  on  the  22d 
Decnnber.  18i7.  or  on  the  8d  January,  1948; 
and  it  could  have  been  admissible  for  no  other 
purpose. 

That  letter  would  have  reached  here  on  the 
682*]  ISlh  December,  «1847,  at  furthest,  by 
due  course  of  mail,  and  the  defendant  had 
alniDdaot  Lime  to  get  cool  before  the  22d  of  that 
month. 

The  refusals  were  both  given  deliberately, 
willfully,  with  the  Intent  to  punish,  that  is,  to 
hijure  the  plaintiff,  and  the  malice  is  ao  much 
the  greater. 

Mr.  Goxe.  for  the  defendant  in  error,  made 
the  following  poiots: 

I.  That  the  Circuit  Court  ruled  according  to 
law  on  all  the  points  raised  in  the  bills  of  excep- 
tion. 

8.  That  the  action  Is  founded  upon  a  miscon- 
ception of  the  4th  section  of  the  Act  of  Con- 
gren  of  Julv  4th.  1836. 

3.  That  if  the  plaintiff's  case  is  embraced  by 
that  section,  the  evidence  in  the  record  fur- 
niahes  a  complete  justification  of  the  acts  of  de- 
fendant. 

4.  That  the  declaration  seta  forth  no  legal 
cause  of  action. 


Jfr.  JaOiet  CMer  delivered  the  opinion  of 

tlu  court: 

The  bills  of  exception,  taken  by  the  plaintiff 
to  the  rejection  and  admission  of  testimony  on 
the  trial  nave  sot  been  supported. 

TbedeclaraUon  chaiges.  that  the  defendant. 
Burke,  was  Commissioner  of  Patents,  and  as 
such  was  bound  to  grant  to  applicants  therefor, 
copies  of  patents,  &c.,  on  payment  of  fees. 
That  the  plaintiff  tendered  the  customary  fees 
and  demanded  copiesof  certain  patents,  which 
defendant  refused  to  give  him,  to  the  damage 
of  plaintiff.  $10,000.  Sc. 

As  DO  specUU  dainage  it  alleged,  the  court 
very  properly  refuse  to  receive  erhlence  tend- 
bffio  prove  it 

A  demand  for  certain  copies  was  made 
through  the  agency  of  Mr.  Greenough.  but  ac- 
companied with  a  letter  from  plaintiff  to  de- 
fendant, requesthig  him  to  deliver  the  copies  to 
Mr.  Oreeaou^.  This  letter,  with  the  answer 
(tf  defendant  thereto,  was  properly  received  as 
pan  of  the  ret  geita,  or  as  a  conversation  be- 
tweeu  the  parties,  reduced  to  writing, 

A  bill  of  exceptions  was  also  taken  to  the 
charge  of  the  court,  who  inatnicted  the  jury, 
"that,  upon  the  evidence  before  them,  the 
I^aintiff  was  not  entitled  to  recover." 

As  the  plaintiff  had  shown  a  demand  of  the 
copies,  with  tender  of  fees,  and  a  refusal  of  de- 
fendant, he  hiid  made  out  his  case  as  laid  in  his 
declaration,  and  was  entitled  to  a  verdict  for 
UMtinal  damages,  unless  by  law  he  was  not  en- 
titled to  demand  such  copies,  or  defendant  had 
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shown  a  sufficient  excuse  for  refusing  them. 
Patents  an  public  records.  All  persons  are 
bound  to  take  notice  of  their  contents,  and  c<m- 
oequently  sliould  have  a  right  to  obtain  copies 
of  them.  The  Patent  Law  of  1836.  sec.  4.  enocis. 
that  "any  person  making  applicHlion  therefor 
may  'have  certified  copies,"  &c.  [*583 
Tlieae  records  being  in  the  care  and  custody  of 
the  Commlsaioner  of  Patents,  H  is  his  duty  to 
give  authenticated  copies  to  any  person  who 
^all  demand  the  same,  as  soon  as  he  conveo- 
iently  can,  on  payment  of  the  legal  fees. 
Where  there  Is  a  right  on  the  one  side,  and  a 
corresponding  duty  imposed  on  the  other,  a  re- 
fusal to  perform  such  duty,  on  the  reasonable 
request  of  the  party  entitled  to  demand  It, 
will  subject  the  officer  to  an  action.  But  the 
party  entitled  to  such  services  must  request  it 
in  a  proper  manner.  He  has  no  right  to  ac- 
company his  demand  with  personal  insult,  or 
vul^r  abuse  of  the  officer.  Those  to  whom 
the  people  have  committed  high  tmats,  are  en- 
titled at  least  to  common  courtesy,  and  are  not 
bound  to  submit  to  the  iusolence  or  ill  temper 
of  those  who  disregard  the  decencies  of  social 
intercourse.  A  demand,  accompanied  with 
rudeness  and  insult,  is  not  a  legal  demand. 
The  letter,  accompanying  the  plaintiff's  de- 
mand in  this  case,  was  taunting,  insulting 
and  libelous,  indicating  a  want  of  taste  and 
temper.  And  if  the  case  had  rested  here,  we 
could  have  found  no  fault  with  the  instruction 
of  the  court.  But  the  plaintiff  showed  another 
demand,  some  two  weeks  after  the  first,  by  his 
agent,  which  was  made  In  a  proper  manner, 
and  unaccompanied  with  any  insulting  missive. 
The  defendant  was  not  justified  in  refusing 
this  demand  on  account  of  the  former  miscon- 
duct of  the  plaintiff,  or  to  enforce  an  apology 
by  withholding  hla  rights.  Ill  manners  or  bad 
temper  do  not  work  a  forfeiture  of  men's  civil 
rights.  While  the  want  of  an  apology  for  his 
previous  rudeness  and  insult  might  well  jus- 
tify the  def«idant  ia  refusing  all  social  Inter- 
course with  the  plaintiff,  yet  It  could  not  re- 
lease him  from  the  obliga^ons  imposed  upon 
him  by  his  official  station,  or  entitle  him  to  dis- 
regard the  rights  guaranteed  to  the  plaintiff  by 
the  laws  of  the  limd. 

The  court  below  erred,  therefore,  in  not  in- 
stmcUng  the  jury,  that  if  they  believed  the  tes- 
timony, the  plaintiff  was  entitled  to  a  ver^ot 
tor  nominal  damages. 

JTu  judgment  i»  rtMmd,  and  a  venire  de 
novo  atoordorf. 

ORDER. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  forthe  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  hem  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  oe,  and  the  same 
is  hereby  reversed,  with  costs;  and  that  this 
cause  be,  and  the  same  Is  hereby  remanded  to 
the  said  Circuit  Court,  with  directions  to  award 
avmwv/otiAMd*  now, 
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684»]   'WILLIAM   F,   WALEER  add 
SAMUEL  M.  FDCE:ETT,  AppeUanta, 

V. 

GEORGE  S.  BOBBINS,  LLOTD  W. 
WELL8.  ABIJAH  FISHER,  axd  ROBERT 
H.  McCURDY. 

FaUe  return  to  f^rviee  of  proee*$,  waived  by  ap- 
peiimnee — equity  toiu  not  relieve  from  coriM- 
guenees. 

A  bill  to  chftnoery  will  not  lie  for  the  purpose  nf 
perpetually  eiiJ'tfnlnK  a  Judtfincnt.  upon  the 
ground  tbattbi-re  wns  a  fal»e  return  lo  serving 
proc<'88  upon  one  of  ttau  defendants.  Hedress 
must  be  soUKtit  In  the  court  which  ^ve  the  Judg- 
ment, or  In  an  acnioa  against  tbe  marshal. 

Momiver.the  defenduut  In  thlH  cttBe,  by  his  ac- 
tions, waived  all  benefit  which  he  might  nave  de- 
rived Irom  the  false  return;  and  no  defense  was 
made  on  the  trial  at  law.  Impeaching  theoorrect- 
aeBs  of  the  cause  uf  action  sued  on,  and  in  such 
a  case,  report  canntit  be  had  to  equity  to  supply 
tbe  omission. 

THIS  was  an  Appeal  trom  the  Circuit  Court 
of  the  Uoiled  States  for  the  Sootheni  Dis- 
trict of  Mls^f  ppi,  sittiog  as  a  court  of  equity. 

The  facts  in  the  case  are  set  forth  io  the  opin- 
ion of  the  court. 

It  was  argued  by  Mr.  Ffmibm  for  the  ap- 
pellants,  and  Mr.  Crittandra  (Attunusy-GeD- 
eral)  for  the  i^pellees. 

Mr.  Justice  CatFon  delivered  the  opinioD  of 
tbe  court : 

William  F.  Walker,  Samuel  M.  Puckett,  and 
John  Lang,  filed  their  bill  a^nst  Robblne  and 
otiietB,  praying  a  perpetual  injunction  a^lnst 
a  judgment  at  law  recovered  in  tbe  Circuit 
Court  of  the  Mississippi  District,  aHeffiog, 
among  other  grounds  of  relief,  that  William 
F.  Walker,  one  of  the  complainants,  was  not 
served  with  notice  to  appear  and  defend  the 
suit  at  law. 

The  deputy-marshal  returned  the  original 
writ,  *•  Executed  on  William  F.  Walker,  6th 
of  April,  1840,  personally."  More  than  ten 
years  afterwards  the  deposition  of  the  deputy 
(Cook)  was  taken  in  Texas,  when  be  tesllOed 
that  his  n.-tum  was  false;  that  he  did  not  notify 
Walker,  but  indorsed  tbe  writ  executed,  intend- 
ing to  execute  it  after  tbe  indorsement  was 
made,  and  therefore  he  let  it  stand,  altliough 
he  never  did  notify  Walker. 

Assuming  the  fact  lo  tie  that  Walker  was 
not  served  with  process,  and  that  tbe  marshal's 
return  is  false,  can  tbe  bill,  in  this  event,  be 
maintained?  The  respondenta  did  no  act  that 
can  connect  them  with  tbe  false  return;  it  was 
the  sole  act  of  the  marshal,  through  his  deputy, 
for  which  he  was  responnble  to  the  complain- 
ant, Walker,  for  any  damages  that  were  sus- 
tained by  him  in  consequence  of  tbe  false 
return.  This  is  free  from  controversy;  still  the 
marshal's  responsibility  does  not  settle  tbe 
question  made  by  tbe  bill,  which  is,  in  general 
terms,  whether  a  court  of  equity  bas  jurisdic- 
tion lo  regulate  proceedings,  and  to  afford  relief 
at  law,  where  there  bas  been  abuse,  in  the 
varions  details  arising  on  execution  of  process, 
585*J  ori^nal,  'mesne,  and  final.  If  a  omrt 
of  chancery  can  be  called  on  to  correct  one 
abuse,  so  it  may  be  to  correct  anotber;  and  in 
effect,  to  vacate  judgmeDti,  where  the  tribunal 


rendering  the  same  would  refuse  relief,  eitha 
on  motion,  or  on  a  proceeding  by  aidSta  qumvU, 
where  this  mode  of  redress  is  in  use. 

In  cases  of  falne  reiiirns  affecting  the  defend- 
ant, where  the  plaintiff  at  law  is  not  in  fault, 
redress  can  only  lie  bad  in  Ibe  rouit  of  law 
where  the  record  was  made,  and  if  relief  can- 
not be  had  there,  tbe  parly  injured  must  seek 
bis  remedy  against  the  man>hal. 

We  are  of  tbe  opinion,  however,  that  the  re- 
turn was  not  false;  Imt  if  it  was,  that  Walker 
waived  the  want  notice  by  pleading  lo  the 
action.  The  suit  was  against  Walker,  ^rkett, 
and  Lang.  The  latter  employed  David  Hfael- 
loD  as  bis  attorney  lo  deft-nd  llie  suit.  Lane 
told  Sbelton  to  put  in  pleas  for  all  the  defend- 
ants who  had  been  served  with  procMs. 
Upon  examination,  Shelton  found  that  process 
had  been  served  on  Walker,  Lang,  and  Puckett, 
and  he  put  in  a  joint  plea  for  them.  Aflcx- 
wards,  Hbellon,  the  attorney,  met  both  Walker 
and  Lang  in  Jackson,  where  the  court'sat,  and 
spoke  lo  them  in  each  other's  presence,  about 
the  defense  of  tbe  case;  and  a  conversation  was 
held  with  them,  in  which  they  promised  Mr. 
Sbelton  liiat  another  attorney,  William  Seiser, 
should  be  associated  with  him  in  defendmg 
the  suit.  The  queBtions  likely  to  arise  in  the 
case  were  staled  by  Lang  and  Walker,  and 
they  were  especially  anxious  to  know  frtna 
iShelton  whether  Mr.  Shields,  the  principal  to 
to  the  note  sued  on.  would  be  competent  as  a 
witness  on  their  behalf.  Tbe  cause  was  tried 
at  the  subsequent  term,  on  the  issue  made 
tbe  plea  put  in  by  Sbelton,  and  a  verdia  and 
judgment  rendered. 

No  defense  was  made  on  tbe  trial  at  law, 
impeaching  the  consideration  of  tbe  note  sued 
on,  either  on  the  ground  that  Green  bad  not 
delivered  tbe  bank  notes,  as  stipulated  by  him; 
nor  on  tbe  ground  that  usury  entered  into  the 
transaction  because  tbe  notes  were  at  a  dis- 
count of  from  forty  to  fifty  per  cent.  NeilhN 
was  any  proof  introduced  on  the  hearing  of 
this  chancery  suit  in  tbe  Circuit  Court,  tending 
to  show  ibat  Oreen  failed  to  deliver  the  baoK 
notes,  although  the  respondents  put  tbe  fact  in 
issue;  and  as  tbe  face  of  the  note  imported  a 
consideration,  no  further  evidence  to  sustain  it 
was  required  from  the  respondents. 

They  admit  that  the  bank  notes  were  at  tbe 
rate  of  discount  stated  in  tbe  bill,  butinsist^l 
they  were  of  equal  value  to  Shields  as  if  they 
ban  l)een  at  par;  and  this  the  bill  admits  would 
tiave  been  the  case,  had  Shields  received  them 
according  to  his  agreement  with  Oreen;  and 
there  being  no  proof  to  the  contrary,  we 
*must  asume  that  they  wertf  duly  re'[*586 
ceived.  But  whether  thw  were  duly  delivered 
or  not,  is  immaterial.  The  defendants  in  the 
suit  at  law  bad  an  opportunity  to  make  their 
defense  there,  and  having  failed  to  make  it, 
cannot  lie  beard  in  a  court  of  equity.  By  way 
of  authority,  we  need  only  repeat,  as  ibe  set- 
tled rule,  what  was  adjudged  in  the  case  of 
Creath  v.  ,Sims,  6  How..  804.  that  whenever  a 
competent  defense  stuill  have  existed  at  law, 
the  party  who  may  have  neglected  to  im  it, 
will  nev«-  be  permuted  to  supply  tbe  omiisioD 
and  set  it  up  by  bill  in  chancery. 

TluB  court  has  never  departed  from  tbe  fore- 
going, rule,  nor  allowed  tbe  Cironit  Couru  to 
depart  from  U  in  cases  tffougbt  hen.  Kor 
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can  we  do  so  without  violating  the  rixteenth 
wctioD  of  the  Judiciary  Act  of  1789,  in  its 
true  sense.  Apparent  aberratioua  may  be 
found,  but  they  are  only  apparent. 

We  order  ihat  the  decrubekne  be  affirnad. 

OBBBR. 

T^ta  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Slates  for  the  Soutbfm  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  Is  hereby  affirmed,  with 

C0S1& 

ated-lT  How^  44fi:  4  Otto,  668  ;  6  Otto,  UI. 


H£NRY  D.  HUFF,  JOHN  BULLBN,  and 
SAMUEL  HALE,  Plaita^  in  Smr, 

V. 

CHAMPION  J.  HUTCHINSON,  who  sues 
for  the  use  of  William  W.  Hurlbdt. 
Joseph  A  Swkstzkr,  Philip  Van  Valk- 

BNBOROH.  AXD  OeUSOB  B.  PHILUPB. 

Marthal  out  of  ojjlee  may  sve  on  attachment  bond 
fer  amtAer — JwigmerU  of  U.  8.  Oourta  not 
impeached  eoUateraUif — Jut^ment  on  bond  for 
amount  jtwttj/  due,  notforpena!^/-^^  dam- 
num u  only  to  eover  ij^erett. 

Where  the  martbal  of  the  DIstriot  of  Wtsoonsln 
attaohed  propeoty  at  the  suit  of  creditors  Id  New 
York,  and  tben  mvv  It  up  upon  the  execution  of  a 
bond  to  blmaelf,  for  the  um  of  thove  creditors,  ft 
WM  wltliln  Ibe  JuristtotlOD  of  tbe  Uiatrlot  Court  of 
tbe  United  Slates  for  WIsoHDsiOi  to  eoiertaln  a 
suit  by  the  marsb*!,  suing  upun  the  bond  for  tbe 
New  York  credlu>r!>,  ayaliist  thu  claluiantfl  In  Wls- 
ctmsin,  alibouvh  botb  parties  resided  In  tbe  same 
state. 

Tbe  name  of  the  marshal  was  merely  formal : 
tbe  real  plaintiffs  were  averred  to  be  dtizeus  or 
New  York. 

It  waa(  not  a  yofid  exoeptton  upon  tbe  ffrouad  of 
variation  betwoea  tbe  evldenoe  and  deularailou, 
that  tbe  latter  stated  (bo  bund  to  have  been  given 
to  Hutcbloson  as  marshal  of  tbe  District  of  Wia- 
oooslD,  andthe  former  said  tbe  state  of  WIsoonelii. 
They  mean  the  some  thing. 

Judgment  having  been  rendered  for  tbe  plaintiffs 
In  the  attachment,  by  a  court  having  Jurlsdlcilon 
over  tbe  8ubiect.it  was  too  lute  to  object  totbi«e 
prooeedlaiM  lo  a  suit  upon  tbe  bond.  In  which  they 
were  cuilaterally  Intrwauoed. 

Tbe  bond  given  to  tbe  marshal  was  In  conformity 
with  Ibe  statute. 

M7*]   Tbe  objections,  tbatthe  declaratloD  on  the 

buud  did  not  show  the  Jurisdiction  of  tbe  oourt  In 
the  attachment  suit ;  that  the  verdict  was  entered 
for  the  ftiHount  due  Instead  of  tbe  penalty  or  the 
bond,  and  that  t  he  recovery  was  for  a  sum  greater 
than  waa  claimed  by  tbe  ad  damnum  In  the  declara- 
tion, were  not  sufflcleat  for  a  new  trial. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
Sutes  for  tbe  District  of  Wisconsin. 

Tbe  facta  are  stated  In  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Chttlflsld  for  the 
plaintiffs  in  error,  and  Memrt.  Lmm  and 
Seward  fur  the  defendants  in  error. 

Mr.  JuaUee  tCeliMm  delivered  the  oi^ioe 
of  tbe  court: 
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This  case  is  brought  before  us  by  a  wril  of 
error  from  the  Dismct  Court  for  the  District 
of  Wisconsin. 

Tlie  action  was  commenced  on  alKmd  j^ven 

S'  Xhe  plaintiffs  In  error  to  Champion  J. 
utchioson,  United  Nates  Marshal  for  the 
Stale  of  Wisconsin,  and  his  successor  In  office, 
in  the  penal  sum  of  $0,600,  for  tbe  paymunl  of 
any  jodgment  within  sixty  daysafter  its  rendi- 
tion, in  a  suit  which  William  Huribut  and 
others  had  cmimenced  In  tbe  District  Court, 
against  Huff,  by  attachment,  and  in  which  a 
judsment  was  rendered  for  the  platotiffs,  for 
$2,8U4.48.  and  costs. 

To  the  de<-laralion  the  defendants  pleaded  in 
abatement,  that  at  tbe  commencement  of  the 
suit,  Huff,  Builen,  and  Hale,  were  citizens  of 
the  Stale  of  Wisconsin,  and  that  the  said 
Champion  J.  Huicbinson  was  also  a  clthsen  of 
the  same  StiUe. 

To  this  plea  a  demurrer  was  filed;  and  the 
District  Court  sustained  tbe  demurrer. 

The  declaraUon  staled  that  Hutcliinson,  late 
marshal,  sues  for  tbe  use  of  William  W. 
Huribut,  Joseph  A.  Sweetzer,  Philip  Van 
Valkenburgb,  and  Oeorge  S.  Phillipa.  ciilzens 
of  the  Stale  of  New  Yorli,  pl^Dtiflb.  The  bond 
was  given  to  the  marshal  In  pursuance  of  Uie 
statute  of  Wisconsin,  regulating  proceedings 
against  debtors  by  attachment,  and  the  name  of 
Hutcbinvon  was  merelv  formal,  as  he  bad  no 
interest  in  the  suit.  The  real  plaintiffs  were 
those  named  in  tbe  declaration,  for  whose  use 
the  suit  was  brought,  and  who  are  averred  to 
Im  citizens  of  New  York. 

The  Dhitrict  Court  did  not  err  In  BustalDLng 
the  demurrer,  in  MeNutt  v.  Bland  A  Hun- 
j)hrey».  2  How.,  10,  this  court  held,  in  such  a 
case,  tbe  Circuit  Court  had  Jurisdiction. 

After  the  demurrer  was  sustained,  the  de- 
fendants filed  a  plea  of  nil  debet. 

On  the  trial,  a  bill  of  exceptions  was  taken 
to  tbe  rulings  of  the  court,  which  will  now  tie 
considered. 

•The  first  exceplion  was  to  the  intro-  [*68S 
duction  of  tbe  bond  as  evidence,  iKoiuse  it 
varied  from  (he  declaration.  The  alleged  vari- 
ance consisted  in  this:  The  declaration  states 
the  bond  to  have  l>een  given  to  Hutchinson, 
as  marehal  of  the  District  of  Wisconsin,  and  in 
the  bond  he  is  de8crit>ed  as  the  marshal  for  tbe 
State  of  Wtoeonrin.  As  the  State  of  Wiscon- 
sin is  the  same  in  Uct  and  in  law,  as  the  Dis- 
trict of  Wisconsin,  there  was  no  variance. 

Objection  was  made  to  the  introduction  of 
the  writ  of  attachment  in  evidence,  on  the  same 
ground  of  variauce  as  above  stated  to  the  bond. 
There  was  no  necessity  of  introducing  this  evi- 
dence, as  the  condition  of  the  bond  referred  to 
the  judgment  lo  be  obtained,  but  the  court  did 
not  err  In  admitting  it. 

Other  objections  were  made  to  the  affidavit 
on  which  the  attachment  was  issued,  to  the  re- 
turn of  the  writ,  &c.  These  objeclions  were 
uDsuElainable.  Tlie  court  had  Jurisdiction  of 
the  writ  by  attachment,  and  the  judgment  ob- 
tained in  that  case  was  collateral  to  a  suit  on 
the  bond.  ObJecUons,  therefore,  could  not  be 
made  to  the  proceedings  in  atlachment,  how- 
ever erroneous  they  might  be. 

In  the  case  of  Voorheee  et  al.  t.  The  Bank  ef 
the  United  litate»,  10  Pet.,  449.  this  couri  say: 
"Bo  long  SB  this  judgment  remains  in  force,  U 
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Is  iD  itself  eTidence  of  the  tight  of  the  plaintiff 
to  the  thing  adjudged,  and  dvea  him  a  right  to 
process  to  execute  the  judfnnent.  The  errors 
of  the  court,  however  apparent,  can  be  ex- 
amined only  by  an  appellate  power."  Thatwasa 
procedure  by  attachment,  and  there  were 
manv  errors  on  the  face  of  the  record,  which 
would  have  required  an  appellate  court  to  re- 
verse the  Judgment;  but tbe^ could  not  be  con- 
sidered when  the  record  of^the  judgment  was 
introduced  collaterally. 

It  was  objected  that  the  bond  did  not  pursue 
the  statute.  1.  That  It  should  have  been  in 
double  the  amount  of  the  goods  attached.  3. 
That  the  tmod  described  in  the  declaration  is 
in  the  penalty  of  $S.600,  to  my  vbatevw  judg 
ment  uiould  be  obtained.  The  18tb  section  of 
the  statute,  which  regulates  the  giving  of  the 
bond,  provides  that  "  it  may  Iki  in  a  penalty  of 
double  the  amount  specified  in  the  affidavit, 
annexed  to  the  writ,  as  due  to  the  plaintiff, 
conditioned  for  the  payment  of  any  Judgment 
wliich  may  be  recovered  by  the  plaintiff  m  the 
suit  commenced  by  such  attachment,  within 
sixty  days  after  such  judgment  shall  be 
rendered.     Ttie  bond  is  within  the  statute. 

The  bond  being  given  in  the  name  of  Hutch- 
inson, as  marshal,  and  his  successor  in  office, 
the  suit  is  well  brought  in  the  name  of  Hutch- 
inson, tliougb  he  has  been  succeeded  in  office 
by  another.  The  name  of  the  obligee  being 
58t>*]  used  as  matter  of  form,  the  "action 
may  be  brought  in  the  name  of  the  late  marshal 
or  hia  successor. 

Several  grounds  were  talran  in  arrest  of  Judg- 
ment. 

1.  Because  the  declaration  on  the  bond  does 
not  show  that  the  District  Court  had  jurisdic- 
tion in  the  attacbment  suit.  Such  showing  was 
unnecessaiT,  as  that  court  had  general  juriisdic- 
tloD  of  such  caaBB. 

S.  Because  tiie  verdict  is  informal,  in  being 
entered  for  the  amount  due.  when  it  should 
liave  been  for  the  penalty  of  the  bond.  This 
is  a  mere  informality,  and  no  ground  for  arrest- 
ing the  Judgment. 

3.  Because  the  recovery  is  for  a  sum  greater 
than  is  claimed  by  the  ad  damnum  in  the 
declaration.  The  action  was  debt,  and  the 
damages  laid  were  only  required  to  cover  the 
interest. 

There  was  no  error  in  the  DLstrtct  Court  in 
overruling  the  motion  in  arrest  of  judgment. 

The  Judgment    the  DiUriet  GwWu  t^fflrmed. 

ORDBR. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  District  Court 
of  the  United  Slates  for  the  District  of  Wiscon- 
sin,  and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs,  and  inter- 
est until  the  same  is  pcdd,  at  the  same  rale  per 
annum  that  similar  k^lgments  bear  in  the 
courts  of  the  State  of  W  iscnisin. 


Clt«d— 17  How.,  6  Wall-8(H:  18  Wall.,  67;  1 
OOo,  «U:  1  Bond,  fttii  S  Bead,  in t  S  Bln.,)ITI;  U 
BanJt  BeCt       1  MW7i  SU. 


JOHN  O.  GOESELE  m  al.,  AppdlMU, 
t. 

JOSEPH  M.  BIMELER  et  al. 

TiUe  to  property  held  in  tnut  for  tuppvti  ^ 
memben  of  aatoeitUion — no  r^ki  ef  pn^ertg 
deteended  to  heir*  of  mmben. 

A  Society  called  Separatlste  rmlATated  from  Ger- 
many to  tne  United  State*.  They  were  very  poor, 
aad  one  of  thom,  In  I81T.  purctanscd  land  Iq  Ohio, 
tar  which  he  gave  his  bond,  and  took  the  Utle  to 
blmsell.  Afterwards,  they  adopted  two  i-onKtitu- 
tlons,  one  In  I8I9.  and  one  fn  1KS4,  wliich  they 
■iKned,  and  In  IKtS  obtained  sn  Act  of  Inoorpnn- 
tlon.  The  articles  of  aaoociatlon,  or  couBtttuilons 
of  1819  and  ltlS4,  oontnlned  a  renundatlon  of  Indi- 
vidual property. 

The  nelrs  of  one  of  the  members  who  slimed 
these  conditions,  and  died  In  1827.  cannot  malDtaln 
a  bill  of  partition. 

From  1817  to  1819,  the  oontract  between  the  mem- 
bers and  the  person  who  piirchaiied  the  property, 
vested  In  parol,  and  was  destitute  of  a  oonsiden- 
ttOD.   No  letral  livhts  were  vostcd  in  the  rarnibon. 

The  ancestor  of  these  heirs  renounced  all  rtflht  at 
Individual  property,  when  he  siirnod  the  artldet. 
and  did  so  upon  the  oonaiderati<  in  that  the  socletf 
would  support  him  In  sickness  and  In  health ;  sod 
this  was  deemed  by  him  an  adequate  compensatioa 
for  h  Is  la  bor  and  property,  contributed  to  the  com- 
mon stock. 

•The  principles  of  the  Association  were.  [*S9e 
that  land  and  other  property  were  to  be  acquired 
by  the  members,  but  they  were  not  to  be  vested 
with  the  fee  of  the  land.  Hence,  at  the  death  of 
one  of  them,  no  rlKl>t  of  pro|Hrty  descended  to 
his  heirs. 

There  is  no  lesal  objection  tosuch a  partnership; 
nor  can  it  be  oonsiclereil  a  forfeiture  <if  individual 
rights  for  the  oommunlty  to  suoceed  to  his  share, 
because  It  was  a  matter  of  voluntary  contract. 

Nor  do  the  articles  of  anaociatiim  constitute  s 
perpetuity.  The  Society  exists  at  the  will  oflti 
memben,  a  tnajurity  uf  whom  may  at  any  time  or- 
der asale  of  the  property,  and  break  up  tbeaMod* 
ation. 

The  evidence  shows  that  they  are  a  moial,  re- 
ligious, and  lodustrious  people. 

rPHlS  was  an  appeal  from  the  Circuit  Coart 
1  of  the  United  States  for  the  District  of 
Ohio,  sitting  as  a  court  of  equity. 

The  bill  was  filed  by  John  G.  Ooeecle  and 
six  other  persons,  as  h^rs  at  law  of  Jobauoes 
Goesele.  aeceased,  against  Bimelex  and  twenty- 
four  other  persons,  members  of  the  Society  of 
beparatiBls. 

The  facts  of  the  case  are  stated  in  the  oirin- 
ion  of  the  court. 

The  Circuit  Court  dismissed  the  bill  and  the 
complainants  appealed  to  this  court. 

It  was  argued  by  Mr.  Quinn  for  the  apel- 
lants,  and  by  Meatn.  Staniwrjf  and  Swing  for 
the  appelle^ 

Mr.  ^vlnn,  for  the  appellant,  aftated  the 
facta  in  the  case,  the  articles  of  association 
made  in  1619  and  1824.  and  then  made  the  fol* 
towing  points: 

1st.  That  the  purchase  being  made  for  the 
use  of  all  the  members  of  the  Company,  the 
purchase  money  paid  with  the  issues  and 
profltsof  their  joint  labor  or  joint  means,  and 
the  title  taken  by  Bimeler,  either  with  or  with- 
out a  fraudulent  intentitm,  makes  him  a  trustee 
of  the  legal  estate,  holding  to  the  use  of  the 
members  of  tlK  Company,  each  of  whom  own 
an  undivided  portkm  tff  tlw  whole  trust  or 
equitable  estate. 

3d.  That  this  trust,  or  equitable  estate.  i»  sn 
estate  of  inheritance,  alieoaUe  and  descendible 
like  uy  other  tee.  (8  Ohio,  888;  B  Ohio,  145.) 
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And  that  of  such  an  estate  Jobaimes  Gkiesele 
diedadied  in  18S7. 

Here  we  think  the  argument  properly  ends, ' 
and  that  the  complainants  are  entitled  to  an  ac- 
count and  partition.  But  to  the  case  made  upon 
the  articles,  we  say — 

iBt.  That  if  the  articles  of  1810  constituted  a 
partnership  (which  we  ihink  they  did  not)  it 
became  diseoWed  by  Johannes  Ooesele's  death, 
or  by  the  first  change  in  its  constituent  parts, 

3d.  That  the  artkdes  of  1824  ore  void  for  no 
less  ttian  four  different  reasons, 

1,  Because  there  is  no  grantee  or  assignee  to 
take  the  property  from  the  natural  persons. 
(tUoan  yr.  McGonahy.  4  Ohio,  169.)  The  socie- 
ty being  unincorporated.  (4  Wheat.,  1.) 
o01*J  *2.  Because  the  trusts  are  vague 
and  unoertwn.  (8  Kent's  Com.,  803;  Bacon's 
Abr,  Uses  and  TnisU,  356;  Tomlins'  L.  Diet.. 
Trusts;  Story's  £q..  sec.  079  to  sec.  1070;  12 
Ohio.  287 :  5  Mass. ,  504 ;  Bwan's  Ohio  Stat. ,  8 1 9 ; 
3  Spencer's  Eq..  106;  7  Eng.  Com.  Law,  267.) 

3.  Because  they  create  a  perpetuity.  (Story's 
Eq..  sec.  974.  n.;  10  Ohio,  4:  SBpencer's  Eq., 
t#8  et  »eg.,  1U6;  4  Ohio,  515;  Lard  Deerhursl  v. 
Duke  of  Hit.  Albans,  5  Madd.,  385;  4  Kent's 
Uom..  367.  371;  1  Cox,  834;  1  Bing.,  104.) 

4.  Because  they  are  the  work  of  imposition, 
and  a  scheme  of  Bimeler  to  defraud  the  eestuis 
que  trmt. 

In  addition  to  these  two  exceptions  taken  to 
the  articles  of  1834,  two  others  are  made, 
which  are  alike  common  to  both,  and  which.in 
their  natural  order,  lie  in  advance  tA  thoae  just 
taken.   They  are — 

1st.  That  no  articles  were  executed,  some  of 
the  memliera  having  failed  to  sign;  among 
whom  is  the  defendant  Bimeler,  who  now 
claims  protection  under  them. 

3d.  'That  the  so-called  Separatists'  Society, 
at  Zoar.  is  not  an  association  or  community, 
but  is  an  institution  of  a  master  and  bis 
8laTes,or  what  the  Roman  jurists  characterized 
asaoaiefiis  Ismufla.   (Story  on  Part.,  sec.  18.) 

Bimeler,  upon  the  face  of  his  pleadings,  pre- 
sents tive  points  of  defense. 

1.  That  by  the  articles,  there  Is  a  surrender 
of  property,  and  that  in  consequence  no  prop- 
erty descended  to  Gopsele's  heirs. 

3.  That  the  institution  is  to  be  taken  as  a  gen- 
eral partnership,  with  the  principles  of  succes- 
1^  ingrafted  upon  it.  and  Its  property  is  to  be 
taken  as  personally. 

8.  That  in  vlrtueofthe  Actoflncorponitlon, 
passed  in  1883,the  entire  property  passed  to  the 
Corporation. 

4.  That  Johannes  Ooesele's  labor  was  not 
worth  more  than  his  support. 

5.  That  the  property  has  beeo  improved  with 
regard  to  a  common  ownerBhip,and  cannot  now 
be  divided. 

The  first  of  these  points,  we  say,  admits  the 
first  objection  made  to  the  articles  of  1834, 
viz.:  the  want  of  an  assignee.  For,  while  it 
claims  a  surrender,  it  does  not  show  to  whom 
that  surrender  was  made. 

Upon  the  second  point,  we  think  the  articles 
do  not  constitute  a  partnership:  yet,  if  they  do, 
we  think  it  la  a  waiver  of  the  whole  defense; 
for.  If  the  members  were  partners,  they  own«] 
the  property.  But  a  partnership,with  the  prin- 
ciple of  succession  ingrafted  upon  it,  would  be 
a  Corporation,  whicb  individuals  have  not  the 
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power  of  making.  In  the  consideration  of 
these  pt^nts,  the  following  cases  are  cited: 
Mtlea  V.  Fish^,  10  •Ohio,  1 :  Story  on  [*A02 
Part.,  sec.  278.  sec.  18;  If)  Johns.,  159;  11 
Mass.,  460;  Swan's  Ohio  Statutes. 

The  third  point,  namely:  that  Ooesele's 
prop«rty  passed  to  a  Corporution,  five  years 
after  his  death,  is  not  the  law.  (H  Pick.,  455.) 

Upon  the  fourth  point  we  say  that  whether 
Ooesele's  ktbor  was  worth  more  or  less  titan 
his  support,  is  a  matter  after  which  the  court 
will  not  Inquire;  but,  finding  him  a  member 
of  the  Company,  and  a  joint  owner  of  the  estate, 
will  presume  his  share  equal  to  that  of  the 
other  members.  If,  however,  it  makes  the  in- 
quiry, it  will  find  that  be  contributed  about 
twice  or  three  limes  bis  proportionate  share. 

The  fifth  and  last  point  presented  on  the  face 
of  the  pleadings,  namely:  that  the  properly 
has  been  improved  with  regard  to  a  common 
ownership,  and  is  incapable  of  division,  we 
cannot  but  regard  as  trifiing.  And  yet  wc  find 
that  depositions,  covering  no  less  than  thirty 
pages  of  printed  record,  have  been  taken  to 
prove  this  point, together  with  one  other  of  sim- 
ilar importance,  namely :  that  the  memiters  are 
well  clothed,  well  fed,  and  are  contented. 

One  other  point  was  raised  by  the  defend- 
ant, Bimeler,  at  the  hearing  below,  and  will 
probably  be  raised  again.  It  is,  that  "the  so- 
ciety is  a  charity,"  or  rather  that  the  property 
is  a  donation  to  charitable  use.  This,  we  say, 
it  is  not,  and  cite  Ambler,  662;  Story's  Eq., 
sec.  1166,  4th  ed.,  sees.  1182,  1188;  RcAh  v. 
Bead,  6'  Rawle.  164;  Chase's  Ohio  Statutes, 
1066;  Swan's  Ohio  Statutes,  782;  4  Wheat..  1. 

We  are  advised  that  it  will  be  insisted  thai 
the  society  is  what  is  called  a  universal  partner- 
ship. If  it  is,  it  will  not  help  the  defense;  for 
such  partnerships  differ  from  ordinary  partner- 
ships only  in  the  extent  of  the  investment; 
that  is,  the  members  invest  their  all.  all  their 
labor,  property,  and  skill;  but  in  eveiy  other 
particular,  including  the  causes  of  dissolution, 
they  are  governed  by  the  same  rules  that  gov- 
ern ordinary  partnerships.  Werethey, however, 
such  as  is  claimed  by  the  defense,  they  would 
be  corporations. 

Again,  we  are  advised  that  it  will  bo  claimed 
that  the  articles  are  a  contract  for  survivorship. 
To  this  we  answer,'  that  nolbipgcan  be  farther 
from  both  the  letter  and  spirit  of  the  instru- 
ments. Instead  of  its  being  provided  that  one 
shall  survive  to  the  estate  of  another,  it  is  ex- 
pressly provided,  that  no  one  shall  survive  to, 
or  even  have  anything:  and  in  this  particular 
the  first  decedent  and  the  last  survivor  are 

E laced  in  precisely  the  same  situation.  Noth- 
ig  could  oe  more  foreign  from  the  intention, 
than  that  the  last  survivor  and  his  heirs  should 
take  the  whole  property,  to  the  exclusion  of 
the  heirs  of  all  the  other  members. 

*That  Ooesele  once  owned  the  prop-  [*603 
erty,  is  admitted;  and  Bimeler  claims  to  be 
nothing  but  a  trustee.  In  this  situation,  when 
called  upon  by  the  cestui  que  trust  to  convey 
the  legal  title,  he  endeavors  to  defend  himself 
by  saying,  that  eestui  yw  (rtcst  assinied  his 
interest  to  a  third  person.  This  kind  of  de- 
fense cannot  be  sustained.  For  as  he  is  a  mere 
stakeholder,  by  his  own  riiowing,  he  must  file 
his  bill  of  interpleader,  and  bring  that  third 
party  before  the  court  to  litigate  the  right. 
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He  claims  protection,  too,  under  Instruraeats 
which  henercr  Bigned.  but  which  he  zotothen 
to  sij^,  by  represeaiiag  tliat  he  would  also  be 
a  suMcriber. 

Great  complaint  is  made  from  the  other 
side,  that  we  are  endeavoring  to  infringe  upon 
their  liberties  by  prohibiling  them  from  living 
in  community.  Thia  is  not  so,  Mr.  Bimeler 
and  bis  adherents  may  live  tn  any  way  they 
please,  provided  they  live  oo  thdr  own 
property;  but  we  are  unwilling  to  give  them 
our  property  to  enable  them  to  live  in  any  way 
whatever.  They  say,  too,  that  the  appointment 
of  a  receiver  or  a  petition  will  break  up  the  so- 
ciety. If  it  docB.  it  ou^ht  to  be  broken  up;  for 
it  is  an  evidence  that  the  members  do  not  wish 
to  live  as  they  do. 

The  articles  of  1888  purpwt  to  be  a  reriskm 
of  those  of  1819  and  1884,  and  also  to  be  an  ac- 
ceptance of  an  Act  of  Incorporation  passed  tn 
1883;  but  they  form  a  society  entirely  difiFerent 
from  the  one  created  by  the  Act,  tur  which  rea- 
sou,  we  think,  the  grant  of  corporate  power 
has  been  rejected.  A  grant  of  corporate  power 
must  be  received  as  it  came  from  the  hands  of 
the  Legislature,  or  it  is  ihM  received  at  all. 
(Kirk  V.  NemU,  1  T.  R,  71.) 

Their  by-laws,  too,  which  are  required  by 
the  statute  to  be  consistent  wKh  the  laws  of  the 
United  States  and  the  State  of  Ohio,  are  op- 
posed to  public  policy. 

They  require  the  alienating  rights  which  are 
unalienable,  and  close  the  doors  of  the  courts 
of  justice  against  the  citizen.  (Constitution  of 
Ohio,  sees.  1,  19,  BiU  of  Rights;  1  *BhKlEf., 
123;  19  Wend.,  77.)  Deprive  the  husband  of  his 
curtesy  and  the  widow  of  her  dower.  (4  Kent, 
181 ;  8  Id.,  80.  e;  2  ijpenoer's  Eq.,  104;  1  Eden, 
415.)  Their  trusts  are  also  vague  and  uncer- 
tain. Theyarealsoezecutory,  and.  toderestthe 
member  of  hia  property,  are  without  cwiMder- 
ation. 

Under  these  articles,  as  well  as  under  those  of 
1834  if  they  aresudtained,  Bimeler  willeventual- 
ly  take  the  whole  property  In  al»olute  owoer- 
ship.  He  still  holds  the  legal  title.  The  members 
according  to  his  defense  under  the  articles  of 
1834,  hold  and  use  while  they  remain  members; 
consequently,  when  they  cease  to  be  members, 
either  by  death  or  otherwise,  the  use  estate 
594*]  *  becomes  ezUnct,  and  his  legal  title 
takes  the  absoluta  property.  The  same  is  the 
case  under  the  articles  of  1888,  supposing  the 
company  to  be  incorporated;  for  by  that  ar- 
rangement the  Corporation  holds  the  use  estate 
in  trust  for  the  use  of  the  members.  When  the 
members  die.  then  the  Corporation  dies,  and,  as 
a  consequence,  there  is  nobody  to  look  after 
the  trust;  therefore,  whether  the  Company  la 
oris  not  incorporated,  Bimeler's  legal  title  will 
eventually  take  the  whole  estate. 

Such  an  advanta^,  to  be  acquired  by  an 
agent  over  bis  principals,  a  preacher  or  pastor 
over  his  people,  and  a  trustee  over  his  ceUuin 
que  trtut,  cannot  be  sustained  by  any  enUght- 
ened  system  of  Jurisprudence. 

Mr.  StaabcnT**  brief  vras  as  follows: 

1  propose,  in  the  Hrst  place,  to  consider  the 
character  and  legal  condition  of  this  associa- 
tion, as  it  stood  upon  the  mere  Agreements  of 
1819  and  ISZi,  before  it  became  clothed  with  a 
corporate  capacity. 

It  is  said  it  was  simply  a  paitnetsbip,  liable 
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to  the  incidents  of  that  condition,  and  snbjert 
to  the  operation  of  all  the  ordinary  oausH  U 
dissolution.  That,  in  point  of  fact,  it  wan  dis- 
solved b^  the  first  death  whicb  happened 
amongst  its  membere.  and  was  capable  of  dis- 
solution and  partition  of  its  real  estate,  at  any 
time,  at  the  instance  of  any  member. 

If  It  were  a  pure  partnership,  these  results 
would  have  fcrflowed.  But  I  claim  this  Anocia- 
tlon  is  not  of  that  character. 

The  original  sgreemeot  provides  for  a  per- 
fect community  of  property,  real  and  person^ 
and  for  a  succession  or  survivorship  among 
members  on  the  Tonline  pnnciple.  It  guards, 
with  great  care,  against  the  dissolution  of  the 
body.  Its  property  consisted,  at  the  beginuing, 
of  a  common  stock  of  money  and  chattels,  con- 
tributed in  unequal  proportions  \^  the  men- 
be  rs,  with  which,  and  the  latwr  of  the  mem- 
bers, real  estate  and  personalty,  to  a  very  larce 
amount,  were  in  process  of  tune  accumulated. 
The  legal  title  to  the  real  estate  has  always  been 
vested  in  Joseph  M.  Bimeler,  one  of  the  mem- 
bers. The  business  of  the  Society  hss  been 
▼artous.  Agriculture^  manufactures,  and  mer- 
chandise, have  been  carried  on  ^multaneously. 
From  1817  to  1888,  a  period  of  seventeen  yean, 
during  which  it  was  imincorporated.  varioos 
changes  took  place  in  the  body  of  the  Sot^y, 
by  deaths,  withdrawals,  expulsiwis,  Mid  ad- 
missiona  of  members. 

With  this  general  outline,  we  can  enter  upon 
theinquiry  which  is  opened  by  the  objections 
on  the  other  side. 

And  first,  we  say.  this  was  not  a  mere  part- 
nership, nor  the  members  tenants  in  common. 
The  agreement  for  community  *of  i»op-[*59ff 
erty,  the  mutual  surrender  of  ail  individoal 
property  into  the  common  stock,  and  the  ex- 
press stipulations  against  any  reclamation  in 
the  case  of  withdrawal,  and  for  the  preserva- 
tion of  the  common  property,  for  the-exclnaive 
use  and  perpetual  enjoyment  of  the  membets, 
in  succession,  are  inconsistent  with  the  inci- 
dents of  mere  partnership  or  tenancy  in  com- 
mon. 

There  can  be  no  question  as  to  the  intent  of 
these  Etipulations.  The  only  doubt  is  as  to 
their  legal  practicability. 

The  actual  practicabUl^  of  such  a  socie^  is 
demoutiBted  in  this  instance.  For  the  sixteen 
years  in  which  it  existed  without  a  charter  it 
lultllled  all  the  purposes  of  its  formation,  and 
secured  the  comfort  and  well-being  of  its  mem- 
bers, beyond  the  common  lot. 

But,  it  ia  said,  there  are  legal  difficulties 
which  the  agreement  ot  the  parties  cannot  su^ 
mount.   Let  us  consider  them. 

1.  It  is  SMd,  upon  the  death  of  a  member.the 
Society  was  dissolved  ex  tueauitala.  This  coa- 
se^ence,  though  generally  true  as  to  psrtner- 
ships,  does  not  follow  where  the  agreement 
provides  against  it.  It  is  not  an  inevitable  con- 
sequence. The  doctrine  of  dissolution  upoo 
the  death  of  a  partner,  only  obtains  where  the 
deceased  partner  has  a  continuing  iotmst  hi 
the  property  or  proQls  of  the  Assodation.  It  is 
not  just  that  the  surviving  partners  should  be 
obliged  to  carry  on  the  business,  without  his 
co  operation,  for  the  benefit  of  his  estate. 
(Story  on  Partnership,  438.) 

I  have  said  this  S^kciety  was  not  an  ordinsiy 
partnership.    It  wery  doeely  resembles  that 
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sort  of  purtDersbip  in  the  civil  law,  which  is 
ailed  universal.  "Universal  paitnerahips  <dM 
jKHMMtmAmwUn)  are  contracts  by  which  the 
psrtieB  agree  to  make  a  common  stock  of  all 
ptopwiy  they  respectively  poaaess — they  may 
extend  it  to  all  property,  real  or  personal,  or 
restrict  it  to  the  personal  only.  They  may,  as 
in  other  partnerships,  aaree  that  the  property 
ilaelf  shall  be  common  stock,  or  that  the  fruits 
only  shall  be  such ;  but  property  which  may 
acenie  to  one  of  the  parlies,  after  entering  into 
the  partnership,  by  donaUon,  auccession.  or 
legacy,  does  not  become  common  slock,  and 
any  stipulation  to  that  effect,  previous  to  the 
obtaininj;  of  the  property  aforesaid,  is  void." 
"  A  universal  partnership  of  profits  includes 
all  the  gains  that  may  be  made,  from  whatever 
■oorce.  whether  from  property  or  Industry, 
with  the  restriclion.  contained  in  the  last  arti- 
cle, and  subject  toall  legal atlpulatloDS  between 
the  parties.  (GivU  Code  of  Lotilahuia,  art. 
2800,  2801.) 

Tbew  universal  partnerships  have  been 
'adopted  into  the  common  law.  Mr.  JuMiee 
Story  thus  defines  them :  By  universal  partoer- 
sbip!>,  we  are  to  understand  these,  that  where 
596*1  the  "parties  agree  to  bring  into  the  firm 
all  ibeir  property,  real,  personalVand  mixed, 
and  to  employ  all  their  skill,  labor,  services  and 
diligeoce,  in  trade  or  business,  for  the  common 
and  mutual  benefit,  so  that  there  Is  an  entire 
CfHnmunion  of  interests  between  them.  Such 
contracts  are  within  the  scope  of  the  common 
lav.  but  they  are  of  very  rare  existence." 
(Story  on  Part.,  104.) 

Such  a  form  of  association  being  within  the 
scope  of  the  common  law,  can  it  be  doubted 
that,  by  the  mdtual  consent  and  agreement  of 
the  members,  the  etfect  of  a  dusolutknt  by 
dealh  may  be  provided  againstf 

In  England,  and  in  the  United  States,  large 
aawM^tions  and  joint  stock  companies  exist, 
under  agreements  which  protect  liie  members. 
inter  sms.  from  the  ordinary  incidenta  of 
partnership,  such  as  dissolution  by  death, 
bankruptcies,  asaignments,  &c.  (Collyer  on 
T^rt.,  (tl4;  Livingatoav.  LvTteh,  i  Johns.  Ch., 
573.) 

This  associat^n  is  a  general  partnership, 
with  the  principle  of  survivorship  ingrafted 
npiM  It.  In  this  particular  it  takes  the  charac- 
ter of  a  Tontine,  which  is  a  society  with  the 
benefit  of  survivorship,  the  lonsest  nver  taking 
the  common  property  in  absolute  ownership. 
(Encycloptedia  Brit..  Vol.  XXXVII..  art. 
Tontine;  Encyclopedia  Amer.,  Vol.  XII.,  art. 
Tontine.) 

I  can  see  no  objection  to  this  provision  as  to 
ownerahip.  Certainly  as  to  peraoniUty  there 
can  be  no  difQculy :  but  It  Is  aald.  In  so  far  as 
the  real  property  of  the  Company  ia  conceroed, 
there  can  be  no  ^oint  tenancy,  no  right  of  sur- 
vivorship, in  Ohio;  and  that  upon  the  death  of 
a  memtier.  his  interest  in  the  real  estate  passes 
10  his  heirs  at  law.  and  that  at  any  time  the 
ri^t  to  parliliun  might  be  asserted. 

As  to  that,  it  is  to  be  considered,  in  the  first 
place,  that  this  is  a  partnership,  and  that  the 
real  estate  te.  by  the  articles  of  association,  ex- 
presaly  made  a  part  of  the  common  stock. 
This,  In  equity,  stamps  It  with  the  character  of 
personalty.  iSnmmer  v.  Uatnpwn,  8  Ohio, 
828.) 
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Fratunately  for  the  Society,  the  title  to  its 
real  «tate  haa  always  been  well  vested  In  one 
iDdWtdual.    No  qtieetlon  can  be  raised  in  this 

case  Bs  to  the  condition  of  that  legal  title,  and 
as  to  the  equitable  title  or  use,  that  was  in  the 
members  before  the  Act  of  Incorporation,  and 
since  then  it  is  in  the  corporate  body. 

I  do  not  doubt,  however,  that  as  a  general 
principle,  equitable  estates  follow  the  same 
rules  as  to  descent,  Ac.,  with  legal  estates. 
What  I  mean  (o  say  In  reference  to  the  legal, 
aa  distinguished  from  the  equitable,  Utle,  la, 
that  there  is  a  necessity  It  should  vest  lonie- 
where,  and  conform  to  general  rules  as  to  trans- 
fer, descent,  &c. 

Being  relieved,  in  this  case,  from  any  diffi- 
culty 08  to  the  condition  of  the  fee  in  the  real 
ertate  of  this  Society,  all  we  have  *to  [*597 
look  to,  is  merely  the  equitable  Interest  or  use 
which  inured  to  the  members,  who  stood  in  the 
relation  of.owfuw  qtu  truU  to  Bimeler,  the, 
holder  of  the  legal  title.  As  I  have  before  said 
this  interest  in  partnership  property  ia  viewed 
Id  this  eourt  simply  as  personalty. 

But  if  that  were  not  so,  if  it  were  strictly  an 
interest  in  real  estate,  and  to  be  made  conform- 
able to  the  rules  which  govern  real  property.  I 
deny  that  the  principle  «  survivorship  may  not 
be  grafted  upon  it. 

Our  court  haa  said,  in  an  early  case  (Sergeant 
V.  Steinberber.  2  Ohio,  126).  that  the  estate  by 
joint  tenancy  does  not  exist  in  Ohio.  That  case 
only  required  of  thatcouri  to  decide  that  it  does 
not  exist  here  by  mera  operation  of  law.  But 
that  the  principle  of  snrvlvorabip  ma^  not  be 
provided  for  and  exist  by  limitation,  in  Ohio, 
nas  never  been  decided.  On  the  contrary,  we 
have  reported  cases  which  recognize  it.  MUet 
V.  Fiaher,  10  Ohio,  1,  i'.  ft  case  of  that  charac- 
ter. The  court  say  in  that  case.  "  Laying  out 
of  view  the  doctrine  of  survivorship,  resulting 
from  joint  tmaocy,  an  Incident  of  the  estate 
depending  on  the  law  and  not  on  the  act  of  the 
party,  we  Bud  the  testator,  by  express  words, 
limiting  the  estate  to  three  trustees  and  tlie  sur- 
vivor. The  estate  well  passes  by  these  words 
to  the  survivor  for  life,  the  remainder  In  fee  Is 
not  disposed  of." 

Thtre  is,  then,  no  objection  to  survivorship 
by  exprees  limitation  or  agreement.  This  toe- 
ing BO,  there  has  been  no  descent  to  any  heirs 
of  the  deceased  members  of  the  Soci^,  and 
there  is  no  present  right  of  partition  In  any  of 
the  living  members. 

It  is  also  said  that  even  as  to  the  personal 
property,  it  Is  difficult  to  tlx  ita  ownership  dis- 
tinct from  the  individual  right  of  each  member 
making  the  contribution,  and  that  the  idea  of 
accumulation  for  an  unincorporated  body  ia  a 
fallacy. 

This  difficulty  is  altogether  fanciful.  The 
members  of  this  partnership  are  in  no  way  un- 
certain, for  no  one  isa  member  whose  name  is 
notsulucribed  to  the  articlesof  association.  It 
is  a  targe  partnership.  The  accumulation  is 
for  the  partners,  not  for  an  ideal  company  or 
mere  abstraction.  The  property  loses  ite  indi- 
viduality as  to  ownership  the  instant  theowner 
becomes  a  member.  It  stands  like  the  property 
of  any  other  partnership.  The  parlours  are 
Joint  owners.  No  formal  transfer  or  delivery 
18  necessary :  the  posseaaion  by  one  parioer  is  the 
poBsnsion  of  all. 
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Objection  Is  also  made  to  this  Association, 

Uiat  tbe  priociple  of  communttyaDd  sncoesdon 
of  property  amoDf;  the  members,  invidves  a  pw- 
petuity.  There  is  nothing  like  a  perpetuity  in 
It.  The  Society  lias  the  perfect  riebt  of  dispos- 
al over  all  its  property,  realas  well  as  personal, 
508*j  and  this  power  of  disposal  is  'whollv 
inconsistent  with  the  idea  of  perpetuity,  which 
only  exists  where  property  is  so  limited  that  no 
livlne  agency  can  unfetter  it. 

It  IS  lurtber  urged  that  this  Society  is  con- 
trary to  the  genius  of  our  free  in^tutions — 
that  its  constitution  enforces  perpetual  service 
and  adherence  to  a  particular  faitti,  and  that  it 
is  aristocratic  in  its  tendency. 

If  there  were  anything  In  such  objections, 
the  constitutloD  answers  them  lUl.  So  far  from 
being  at  all  aristocratic,  this  Society  is  a  pure 
democracy.  All  the  officers  are  chosen  by  bal- 
lot, every  member,  male  and  female,  having  an 
equal  voice:  and  the  body  of  tbe  l^iety  re- 
serves to  itself  the  power  of  removing  ofHcera, 
and  cbaoffing  the  form  of  governmentat  pleas- 
ure. All  dIstincUons  of  rank  or  wealth  are 
abolished,  and  a  perfect  equality  provided  for. 
No  single  dogma  in  religion  or  politics  Is  an- 
nounced, no  uousual  restraint  on  marriage,  nor 
subserviency  to  any  doctrine  out  of  the  com- 
mon way,  exist;  and  so  far  from  any  enforce- 
ment of  perpetual  service  being  provided  for. 
the  right  is  reserved  for  every  member  to  retire 
from  the  society  at  pleasure,  with  the  single 
condition  that  oo  claim  is  to  be  set  up  for  serv- 
ices or  property  contributed.  Toe  powers 
which  the  Society  confides  to  its  officers  are 
temporary,  and  so  distributed  as  to  preveotany 
one  member  or  officer  from  engrossing  too 
much  power. 

Besides  this  liberal  frame  of  government,  the 
constitution,  by  very  full  enactments,  provides 
for  tbe  educatmn  of  tbe  children,  the  comfort 
and  support  of  all  the  members,  and  the  peace- 
able settlement  of  alt  coutroversies  by  domestic 
tribunals.  It  is  impossible  to  hold  that  such  a 
constitution  is  contrary  to  public  policy,  or  in 
any  sense  illegal.  To  say  that  such  a  Societv 
cannot  exist  under  our  form  of  government  u 
a  libel  on  our  free  institutions. 

Here  are  a  number  of  persons,  who,  in  the 
exercise  of  their  mature  judgment,  and  follow- 
ing their  own  peculiar  views,  have  thought  it 
best,  more  than  thirty  years  ago,  to  associate  as 
one  family,  in  acommunion  of  property.  From 
that  time  to  the  present,  through  an  entire  gen- 
eration, their  experiment  has  been  successful. 
They  have  lived  in  peace,  plenty,  and  happi- 
ness, beyond  the  common  lot.  The  Legisla- 
ture has  riven  them  a  charier  to  perpetuate 
their  social  existence;  and  now  it  is  urged  that, 
in  this  land  of  liberty,  the  right  does  not  exist 
to  live  in  this  way;  a  very  bright  idea,  truly! 
if  a  despot  proclaimed  such  an  edict,  for- 
bidding men  to  pursue  their  own  mode  of 
life,  in  their  own  inoffensive  way,  we  could 
understand  it;  but  it  is  quite  new  as  a  demo- 
cratic idea. 

AOO*1  *(Mr.  StatOerrt/  then  cited  and  ex- 
amined the  cases  of  Waite  v.  MnriU  et  al.,A 
Oroenleaf,  10^;  Sehriber  v.  Uapp,  5  Watts,  851 ; 
G(m  (£  Bonta  v.  Wilhiteet  al.,  2  Dana.  170. 
He  then  contended  that  this  society  was  pro- 
tecl«d  by  tbe  doctrine  of  charities,  and  by  its 
Act  of  Inan-poratlon.) 
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Mr.  Ewlac*s  Mef  was  as  follows: 

1st.  The  executor  or  administrator  of  Goes- 
ele  is  not  a  party  to  thissuit;  therefore  no qoes- 
tion  as  to  personal  property  can  arise. 

I  now  state  the  proposition  as  appljrisg  to 
property  purely  personal,  but  will,  ia  the 
course  of  my  argument,  show  that  it  controls 
also  the  real^estate  owned  by  this  Associalioa,  to 
which  the  law  attributes  the  qualities  and  oob- 
sequences  of  personalty. 

3d.  This  suit,  therefore,  Involvesnothingbot 
title  to  real  estate,  and  the  question  is,  did  Ooe- 
sele  die  seised  of  an  inheritable  estate  In  the 
lands  and  tenements  named  in  the  bill. 

We  have  the  object  and  terms  of  the  original 
purchase  from  no  other  source  than  the  answer 
of  Blmeler.  He  says  he  purchased  it  for  tbe 
Separatist  Society,  took  a  deed  in  his  own 
name,  and  gave  his  own  bonds  for  the  payment 
of  the  purchase  money.  (P.  6.) 

And  it  was  purcliased  with  tbe  understand- 
ing at  the  time  that  it  should  t>e  paid  for  with 
tbe  means  and  labor  of  those  of  the  Separatists 
who  would  settle  upon  it,  and  that  each' 
should  liave  Uiereof  in  pn^rUon  to  the 
amount  that  he  orshedioula  contribute  to  pay- 
ing therefor.   (P.  14.) 

It  is  obvious,  at  once,  that  there  was  yet  no 

Eartnership.    And  there  was  yet  no  contract 
etween  Bimeler  and  either  or  all  of  the  other 
parties  which  equity  could  enforce. 

No  one  was  yet  bound  to  Bimeler,  that  he 
should  go  upon  the  land  or  pay  for  any  part 
it;  as  a  comlBtive  proposition,  Bimeler  was 
not  bound  to  hold  the  land,  or  any  part  of  it, 
in  trust  for  any  of  them.  Both  parties  must 
be  bound  or  neither.  Qoesele,  however,  went 
on  to  the  land,  and  built  a  small  log  house  on  a 
town  lot  in  ZcNir,  previous  to  1819.  Some  con- 
flict in  the  evidence  about  the  building.  He 
went  into  a  house. 

He  was  still  under  no  contract  to  pay  for 
«iy  of  the  land.  He  still  had  no  right  to  any 
definite  part  or  amount,  on  making  payment, 
unless  it  may  have  been  the  town  lot  on  which 
his  house  was  built. 

He  bad  yet  paid  nothing;  applied  nothing; 
had  no  contract  which  equity  could  regard. 

If,  the  hour  before  the  execution  of  tne  ar- 
ticles of  April  5th,  1819,  Gkiesele  had  claimed 
a  definite  portion  of  the  land,  and  ofltered  to 
pay  for  it  in  proportion  to  ihefsost  of  the  whole, 
a  court  of  equity  could  not  have  denied  It  to 
him. 

*ir  Bimeler  bad  declared  that  he  r*600 
would  thenceforth  hold  the  land  to  his  own 
use,  and  that  bis  associates  should  have  none 
of  it,  equity  could  not  have  relieved  tbem  by 
decreeing  to  tbem  parts  of  the  land.  The  lav, 
however,  would  have  given  them  a  quantum 
meruit  for  the  labor  which  they  bad  peiformpd. 

Or,  if  I  be  mistaken  in  this,  and  he  had  any 
interest  in  the  land  which  equity  could  nco^- 
nize,  it  was  held  by  such  loose  and  imoenaio 
tenure,  that  he  could  abandon  it  by  any  word 
or  deed  showing  a  purpose  not  to  rM^n  (v  rely 
upon  it  Goesele,  therefore,  was  entitled  to 
nothing,  except  what  the  articles  of  brother- 
hood and  association  gave  him. 

Tbe  genuineness  of  the  articles  is  doubted, 
and  we  are  called  upon  for  proof  that  Ooeeele 
signed  them.  We  are  content  that  the  coart 
i&uld  regard  them  m  not  in  evidence,  ssd 
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especially  that  OdMIe  Dever  rigoed  them.  If 
that  be  ao,  we  thialc  it  very  clear  ttial  be  never 
had  any  right  whatever,  except  lo  a  compenaa- 
tfan  in  mon^  for  bla  aerrices.  if  he  rendered 
any.  ot  value  beyond  hia  midntcnance,  nursing 
and  burial.  But  this  to  a  question  which  none 
bat  his  administrator  is  competent  to  Ktigate. 

Bat  he  had  rights  under  those  articles  of 
aKodatioD.  and  as  bis  counsel  is  probably  not 
serionsiy  disposed  to  repudiate  them,  I  will  in- 
qntre  what  the  rights  were  wbtch  were  con- 
ferred by  them. 

Waiving,  for  the  present,  the  question 
whether  this  was  or  was  not  a  charitable  Asso- 
datton,  and,  as  sucb,  protected  by  the  law  of 
durities,  I  will  examine  it  as  a  mere  attempt 
lo  dispose  of  property  aod  give  it  direction. 

I  will  suppose  Bimeler  to  have  signed  the  ar- 
ticles, as  he  intended  to  be  bound  by  them,  and 
would  have  signed  them  had  the  land  been 
paid  for  and  his  notes  taken  up,  and  be  did 
dgn  soon  aftfcr  this  was  done. 

Then  if  the  articles  were  good  to  transfer 
real  estate  in  equity,  ihey  were  good  to  transfer 
personalty,  and  equally  good  to  umlt  and  direct 
the  real  estate  transferred. 

What  title  to  the  real  estate  do  these  articles 
vest  in  Qoeaelef  It  u  to  be  borne  in  mind,  that 
down  to  this  time  Bimeler  had  the  leni  estate, 
and  (Joesele  had  no  interest  in  it  whira  a  court 
of  equity  could  regard. 

The  articles  give  to  Ooeeele  a  right  to  live 
QpoD,  and  enjoy  a  fair  proportion  of  the  land, 
during  his  life;  to  raise  and  have  his  children 
educated  aod  nmiotained  upon  it;  to  take  part, 
with  oihen,  under  rules  agreed  upmi  between 
themselves,  in  ita  management  and  control. 
These  rights,  however,  were  conferred  subject 
to  conditions  and  forfdture. 

But  the  conditions  were  complied  with, 
namely:  that  he  should  surrender  whalaoever 
propiTty  be  had,  lo  the  Association,  and  live 
601*J  'and  labor  with  tli<>m  during  his  life. 
He  did  not  incur  a  forfeiture;  he -had  then 
purehasnl  this  right,  and  he  enjoyed  It;  he 
lived,  difd,  and  was  buried  in  the  lands  with 
his  brethren  in  the  faith. 

Can  there  be  a  doubt  that  all  the  parties  were 
competfDt  to  make  this  contract?  But  if  there 
be  a  doubt,  can  a  question  now  arise  as  to  their 
competency.  Rince  both  parties  kept  it,  and  ex- 
ecuted it  faithfully  to  the  end? 

No  complaint  on  either  ride,  of  wrong  or 
violalton,  until  the  contract,  as  far  aa  Ooesele 
wtw  coDcemed.  was  completely  executed  and 
ended. 

Bui  if  this  contract  could  not  be  legally  en- 
tered inio  by  Ooesele  with  the  other  memoers, 
DO  valid  contract  whatever  was  entered  into  by 
him  or  for  him, 

Bimeler  agreed  to  surrender  this  land  to  the 
Association,  to  be  held  in  thto  manner,  and  oo 
these  conditions.  He  never  did  pgree,  and  never 
would  have  agreed,  to  surrender  it  to  these 
one  hundred  and  fifty  men  and  women  as  a 
partnership,  subject  to  the  consequences  of 
partnerships,  dissolution  by  the  death  or  with- 
dnwal  of  a  member,  and  consequent  partition, 
at  least  three  times  a  year,  of  land  and  person- 
alty. 

if  equity  cannot  sustain  the  contract  which 
the  parties  did  make  for  themselves,  it  will  not 
make  a  contract  for  tbem  which  tfa^  never 
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did  make,  and  never  intended  to  make,  and 
which  would  defeat  all  their  objects. 

But  it  will  carry  out  the  contract  according 
to  their  Intent,  as  far  forUi  as  the  principlea  of 
law  will  permit.  Thia  will  readilV  and  with- 
out a  single  difficulty,  that  I  can  alsoover,  dis- 
pose of  Goesele's  Interest,  and  consequenUy  of 
this  case. 

Goesle  might,  without  the  violation  of  any 
rule  of  law,  give  bis  labor  and  property,  if  he 
had  any.  In  conrideration  of  the  provision  for 
life  herein  made  for  him. 

Bimeler  might,  in  like  manner,  bind  bis  land 
in  equitv  to  make  good  such  provision. 

So.  But  I  do  not,  for  myself,  perceive  any 
serious  difficulty  in  transmitting  the  property, 
with  the  personalty  and  the  equitable  title  to 
the  realty,  in  the  manner  adopted  by  these  ar- 
ticles. 

Canw^  a  man  transfer  the  equitable  title  to 
his  real  estate  to  ten  men,  designated  as  those 
who  live  on  it  and  have  signed  the  article  of 
transfer  with  him.  to  be  u»ed  and  enjoyed  by 
them  as  long  as  they  shall  abide  by  the  terms 
of  the  article,  and  giving  a  right  to  the  persons, 
to  whom  he  so  transfers,  to  vest  the  same  right 
in  othera,  jo  succession,  who  shall  enter  into 
the  same  article  in  future,  and  comply  with  ita 
conditions,  the  majority  having,  as  in  this  case, 
the  power  to  sell  and  dispose  *of  the  [*602 
property,  but  required  to  apply  the  proceeds 
to  tiie  same  object? 

This  is  not  a  perpetuity  in  the  common  law 
sense  of  the  term;  It  does  not  tie  up  real  estate, 
for  it  may  be  disposed  of  at  any  time.  Such  a 
limitation  of  the  real  eMate,  or  Its  proceeds, 
would  be  good,  by  the  laws  of  Ohio,  for  the 
lives  In  being;  and  eacb  tenant  for  life,  by  his 
own  signature,  if  the  full  estate  at  any  lime 
vested  in  him  or  them,  could  equally  well  trans- 
mit it  to  another  life,  and  so  in  succession,  a 
majority  being  at  all  times  able  to  terminate  the 
succession  at  pleasure. 

4ih.  But  if  I  be  wrong  in  this,  and  difficulty 
arise  as  to  the  final  disposition  of  the  property, 
when  the  end  eometh,  which  to  not  yet,  that 
difficulty  to  removed  by  the  law  of  charitable 
uses,  considered  in  Hr.  Stranberry's  brief. 

Qth.  And  if  this  be  not  a  charity,  and  as 
such  protected  by  equity,  and  if  the  contract 
made  by  the  parties  for  themselves  be  invalid 
for  the  purposea  intended,  it  to  still  good  as  a 
partnership  with  succesrion.  by  the  express 
agreement  of  the  parties,  an  agreement,  so  far, 
unobjectionable.  All  the  property  owned  In 
common,  real  as  well  as  personal,  is  necessary 
to  carry  on  the  partnership;  it  is,  therefore, 
all  personalty  in  equity.  And  the  partners,  or 
a  majorilv  of  them,  can  re-adopt  their  rules  or 
change  them  at  pleasure,  and  transmit  their 

Eroperty  by  succosion  as  heretofore,  or  divide 
stween  the  partners. 

6th.  But  if  it  were  indeed  a  partnership, 
we  have  not  the  necessary  parties  in  court. 
The  property  to  all  personalty,  and  neither  ex- 
ecutor nor  admlntotrator  of  Ooesele  to  in  court. 

Jtfr.  JuMtke  HeLemn  delivered  the  opinion 
of  the  court: 

Thto  case  comes  liefore  tlie  court  on  an  ap- 
peal from  the  Circuit  Court  of  the  District  of 
Ohio. 

la  their  bill  the  ctHnpUbunta  represent  tha 
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they  are  the  hrira  at  law  of  Johannes  Goeaele, 

who  dlc-rl  ut  Znar.  in  llic  County  of  Tuficara- 
was.  Ohio,  in  the  ^'ear  1827:  that  the  said  Jo- 
hannes, in  his  lifetime,  associated  himself  with 
the  defendants,  Bimeler  and  others,  and  formed 
a  Sriciety  of  Separatists,  and  in  the  year  1817 
they  purchased  of  one  Godfrey  Haga,  of  Phil- 
adelphia, a  tract  of  land  situateid  in  said  county, 
containing  5,500  acres;  that  afterwards  other 
purchases  were  made,  which,  when  added  to 
tlie  first  purchase,  smounliag  to  10.000  acres, 
with  a  large  number  of  town  lots,  and  other 
property  procured  attout  the  same  time:  that 
these  purchases  were  made  on  behalf  of  Qoe- 
seic,  deceased,  and  his  associates,  and  for  their 
use,  and  :he  purchase  money  was  paid  by  their 
joint  labor  and  money;  tbiU  Bimeler  acted 
fraudulently  as  thdr  agent,  la  taking  the 
deed  and  tide  papers  to-himself  andhisheUrs 
forever. 

603*]  •They  further  represent  that  many  of 
his  associates  sold  their  .interest  to  their  ances- 
tor, on  leaving  the  Society,  And  the  defend- 
ants allefre.  that,  ashelrs  of  their  ancestor,  they 
are  entitled  to  one  hundredth  portion  of  the  es 
tale  now  held  by  Bimeler;  and  that  they  have 
requested  the  defendants  to  make  partition  of 
the  estate,  which  has  been  refused;  that  Bime- 
ler, ahhough  often  requested,  has  refused  tu 
convey  to  tne  complainants  any  part  of  the  es- 
tate: and  they  pray  that  he  may  be  compelled 
lo  give  a  full  and  true  description  of  the  prop- 
erty held  by  him  as  stated;  and  that  on  a  final 
hearing  he  may  be  decreed  to  make  partition 
of  the  said  property,  and  to  make  a  gooa  deed  in 
fee  simple  to  the  complainants,  for  so  much  of 
the  said  properly  as  may  be  found  to  belong  to 
them. 

In  the  year  1817  the  members  of  the  above 
association  emiffrated  from  Germany  to  the 
United  States.  They  came  from  the  Kingdom 
of  Wurtemberg,  where  they  had  been  known 
for  years  as  a  religious  society  called  Separa- 
tists. They  were  much  persecuted  oo  account 
of  their  religion.  Ooeacle.  the  ancestor  of  the 
complainants,  with  another  member,  had  been 
imprisoned  for  nine  years;  and  the  safety  of 
Bimeler  depended  on  his  frequent  changes  of 
residence,  and  living  in  the  utmost  ptTvacy. 
In  that  countiT  they  sought  to  establlsu  l  hem- 
selves  by  purchasing  land,  but  they  found  that 
the  laws  would  not  allow  them  this  privilege. 
Dislieartened  by  persecution  and  injustice,  they 
came  to  Ibis  country  in  pursuit  of  civil  and  re- 
ligious liberty.  Wnen  Ihev  arrived  at  Phila- 
delphia, they  were  in  a  destitute  condition. 
They  were  supported  while  in  that  City.and  en- 
abled to  travel  to  the  place  where  they  now 
live,  by  the  charities  of  the  Friend  Quakers  of 
Philadelphia  and  of  the  City  of  London.  These 
contributions  amounted  to  eighteen  dollars  to 
each  person.  A  large  majority  of  the  Society 
consisted  of  women  and  cltildren. 

While  at  Philadelphia,  Bimeler,  the  head  and 
principle  man  of  the  asiwiation,  purchased,  in 
his  own  name,  from  Godfrey  Ilan,  the  five 
thousand  five  hundred  acres  of  land,  as  stated 
in  the  bill.  A  credit  of  thirteen  years  was 
given,  three  years  without  interest.  A  deed  to 
Bimeler  and  his  heirs  was  executed  for  the  land, 
the  7lh  of  May,  1818:  a  mortgage  to  secure  the 
consideration  of  $15,000  was  executed.  On 
their  arrival  at  the  place  of  thdr  de8UitaUo&, 
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they  found  it  an  unbroken  foreftt;  their  means 
were  exhausted,  and  they  had  no  other  depend- 
ence than  the  labor  of  their  hands.  They  wt-re 
no  strangers  to  a  rigid  economy,  and  they  were 
industrious  from  principle. 

At  the  time  of  their  settlement  at  Zoar,  they 
did  not  contemplate  a  community  of  property. 
On  the  lIMh  of  April,  1819.  articles  of  associa- 
tion were  drawn  up  and  ngned  by  the  mem- 
bers "of  the  Society,  CMisisting  of  fifty-  [*004 
three  males  and  one  hundred  and  four  females. 
In  the  preamble  they  say,  "  that  the  members 
of  the  society  have,  in  a  spirit  of  CbriBtiao 
love,  agreed  lo  unite  in  a  communion  of  prop- 
erty, according  lo  the  rules  and  r^ilations 
spedfled."  The  mcml>ers  renounce  airindind- 
ual  ownerahip  of  property,  present  or  future, 
real  or  persbnal,  and  transfer  the  same  to  three 
directors,  elected  by  themselves  annually:  that 
they  shall  conduct  the  business  of  the  Society, 
take  possession  of  all  its  property,  and  account 
to  the  Society  for  all  their  transactions.  Mem- 
bers who  leave  the  Society  are  to  receive  no 
compensation  for  their  labco*  or  property  con- 
tributed, unless  an  allowance  be  made  them  by 
a  majority  of  the  Society. 

These  articles  continued  in  force  until  the 
18th  of  March,  1824,  when  amendatory  arti- 
cles were  drawn  up  and  signed  by  the  members 
at  that  lime,  consisting  of  sixty  males  and  one 
hundred  females.  In  these  articles  an  entire 
union  of  property  is  declared,  and  a  reaunda- 
lion  of  iadivldaal ownership.  Malesof  theage 
of  twenty-one,  mad  females  of  the  age  of  eiefa^ 
een,  become  members  by  siguio^  the  articles. 
New  members  are  received  in  this  way.  The 
directors  elected  by  the  Society  conduct  (he  af- 
fairs of  the  Asaocialion,  and  provide  for  the 
boarding,  lodging,  and  clothing  of  the  members. 
The  directors  are  to  apply  themselves  for  the 
common  benefltof  the  Society,  provide  fortlie 
children,  determine  disputes  among  the  mem- 
bers, with  a  right  of  appeal  to  the  board  of  ar- 
bitration. Other  provisions  were  made  for  the 
expulsion  of  members,  and  the  general  good 
order  and  welfare  of  the  Society. 

In  the  year  1882,  the  Society  was  incorpo- 
rated by  a  law  of  the  State,  which  nm  lo  thrm 
the  ordinary  powers  of  a  Corporation.  Ou  Ihe 
14th  of  May,  1888,  a  constitution  wu  adopted 
under  the  Act,  which  was  signed  by  fifty-one 
males  and  one  hundred  and  three  females. 
The  constitution  embodies  sutistaotially  the 
regulations  contained  in  the  preceding  aniclea, 
and  some  others  conformiAly  with  Cue  corpo- 
rate powers  conferred. 

This  is  the  outline  of  the  Association  formed 
at  Zoar.  It  appears  adifferent  plan  wasat  first 
adopted.  Each  family  was  to  select  from  the 
general  tract  as  many  acres  as  it  could  pay  for, 
and  improve  it,  living  on  its  own  industrv,  md 
from  the  same  source  paying  for  the  lana.  But 
this  plan  was  found  impracticable,  and  in  less 
than  twoyears  it  was  aoandcmed,  and  the  fint 
arileles  of  association  were  adopted. 

The  ancestor  of  the  complainant,  as  ataieA, 
died  in  1837,  a  member  of  the  Society.  His 
name  was  signed  to  the  articles  of  1819  and 
1824.  There  was  no  evidence  in  the  caise  con- 
ducing to  prove  any  contract,  except  ihM 
which  atises  from  the  articles  'referred  1*005 
to.  On  the  flrst  payment  made  for  the  laod,  it 
appeared  tiiat  Goewle  pi^d  a  small  sum  thst 
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remained  unexpended  of  the  eighteen  dollars 
be  received  at  Philadelphia. 

The  answer  denies  the  uIlegatlooB  of  the  bill 
-charffing  fraud,  and  every  allegation  to  charge 
the  defendants,  except  the  purchase  of  the  land 
aad  the  articles  referred  to. 

It  appears,  by  ereal  industry,  economy,  good 
managemeDt,  andenergy.the settlement  at  Zoar 
has  prospered  more  than  any  part  of  the  sur- 
rounding country.  It  surpasses,  probably,  all 
•other  Deighborhoods  in  the  Stale  In  the  neat- 
uess  and  productiveness  of  its  agriculture,,  in 
the  mechanic  arts,  and  in  manufacturing  by 
machinery.  The  value  of  the  property  Is  now 
estimated  by  complaia^tnt's  counsel  to  be  more 
than  a  million  dollars.  This  is  a  most  ex- 
tmordinarr  advance  by  the  labor  of  that  com- 
munity, about  two  thirds  of  which  consists  of 
females. 

In  view  of  the  facts  slated,  it  is  not  per- 
ceived how  the  case  made  io  the  bill  can  be 
sustained.  A  partition  is  prayed  for ;  but  there 
is  no  evidence  on  vhich  such  a  right  can  be 
founded.  The  plan,  as  stated,  first  agreed 
upon  at  Zoar,  for  individual  proprietorship 
and  labor,  was  abandoned  in  less  than  two 
years.  It  was  a  parol  contract,  no  considera- 
tion being  paid.  No  right  was  acquired, 
by  the  ancestor  of  the  coniptaiuant  on  this 
ground.  He  then  signed  the  first  ariicles, 
which.  Itlce  the  amended  articles,  renounced 
individual  ownra^ip  of  property,  and  an 
-agreement  was  made  to  labor  for  the  com- 
munity, in  common  with  others,  for  their  com- 
fortable maintenance.  All  individual  ri^ht  of 
property  became  merged  in  the  general  nght  of 
the  Association.  He  had  no  individual  right, 
and  could  transmit  noue  to  his  heirs,  ft  is 
strange  that  the  complainants  should  ask  a 
partition  through  their  ancestor  when,  by  the 
terms  of  his  contract,  he  could  have  no  divisi- 
Ue  interest.  They  who  now  enj()y  the  proper 
ty,  enjoy  it  under  bisexpress  contract. 

But  if  there  were  a  right  of  partition  by  the 
complainants,  there  is  no  such  statement  io  the 
bill  as  would  authorize  the  court  to  decree  it. 
Far  the  lime  that  Goesele  lived,  what  was  the 
value  of  his  labor  in  comparison  with  the  labor 
■of  the  otheisT  Twenty-five  years  have  elapsed 
since  his  death.  The  property  has  increased  in 
value  seven  hundred  per  cent.;  and  of  this 
property  partition  is  prayed.  But  there  is  not 
a  shadow  of  evidence  to  sustain  the  right.  The 
proofs  and  the  statements  in  the  bill  are  as  re- 
mnteand  inconiristent  as  can  well  be  conceived. 

The  fraud  charged  on  Blmetcr,  in  the  pur- 
cttase  of  the  land.  If  true,  could  not  help  the 
«ase  made  in  the  bill.  But  the  charge  has  no 
foundation.  Blmeler  purchased  the  land  io 
'606*]  his  own  *name.  and  became  responsi- 
ble for  the  payment  of  the  consideration.  A.nd 
ht  retained  the  title  until  the  purchase  money 
was  paid,  and  an  Act  of  Incorporation  was  06- 
tuned,  when  he  signed  the  articles,  and  placed 
the  property  under  the  control  of  the  society, 
lie  having  no  greater  interest  in  it  than  any 
other  individual.  But,  t)efore  this,  he  openly 
declared  that  he  held  the  laud  in  trust  for  the 
society.  As  an  honest  man.  he  could  not 
'Change,  if  in  his  power,  the  relation  lie  bore  to 
the  vendor,  until  the  consideration  was  paid. 
In  this  maUer.  the  conduct  of  Blmeler  Is  not 
only  not  fraudulent,  but  it  was  above  reproach. 
Howard  14.  U.  8.,  Book  14. 


It  was  wise  and  most  judicious  to  secure  the  best 

interests  of  the  association. 

The  Articles  of  1819  and  1834  are  objected  to 
as  not  constituting  a  contract  which  a  court  of 
equity  would  enforce.  And  it  is  said  that 
chancery  will  not  enforce  a  forfeiture.  As  a 
general  rule,  chancery  may  not  enforce  a  for- 
feiture; but  will  it  relieve  an  individual  from 
his  contract,  entered  into  fairly,  and  for  a  valu- 
able consideration?  What  is  there  in  either  of 
these  articles  that  is  contrary  to  good  morals,  or 
that  is  opposed  to  the  policy  of  the  laws?  An 
Association  of  individuals  is  formed  under  a  re- 
ligious influence,  who  are  in  a  destitute  condi- 
tion, having  little  to  rely  on  for  their  support  but 
their  industry;  and  they  agree  to  labor  in  com- 
mon for  the  good  of  the  Swiely,  andaoomfort- 
able  maintenance  for  each  individual;  and 
whatever  shall  be  acquired  beyond  this  shall  go 
to  the  common  stock.  This  contract  provides 
for  every  member  of  the  community.  In  sick- 
ness and  io  health,  and  under  whatsoever  mis- 
fortune may  occur.  And  this  is  equal  to  the 
independence  and  comforts  ordinarily  enjoyed. 

The  ancestor  of  the  complainants  entered  into 
the  contract  fairly  and  with  a  full  understand- 
ing of  its  conditions.  The  consideration  of  his 
comfortable  maintenance,  under  all  circum- 
stances, was  deemed  by  him  an  adequate  com- 
pensation for  bis  labor  and  property  contributed 
to  the  common  stock.  But  it  is  not  shown  that 
Ooesele  or  any  other  member  contributed  to  the 
general  fund,  with  the  exception  of  a  smalt  sum 
by  Goesele,  which,  probably,  could  not  have 
I  \i'v(.-<led  $5.  The  members  of  the  Association 
were  poor,  and  were  unable  to  contribute  any- 
thing but  tabor.  In  this  way  the  land  purchased 
by  Bimeler  was  paid  for. 

The  complainants  -speak  of  llie  interest  of 
their  ancestor  in  the  rtaJ  and  personal  estate, 
owned  by  the  Association,and  Ibeir  counsel  con- 
tend that  the  articles  did  not  devest  him  of 
either,  but  both  descended  to  his  heirs  at  law  at 
his  death. 

This  argument  does  not  seem  to  comprehend 
the  principles  of  the  Association-  Lund  and 
other  property  were  to  be  acquired  *by  (*607 
the  members,  but  they  were  not  to  he  vested 
with  the  fee  of  the  land.  While  thciy  remtUned 
in  the  Society,  under  its  general  regulations,  the 
products  of  their  labor  on  the  land  and  other- 
wise were  applied,  so  far  as  necessary,  to  their 
support.  Beyond  this,  they  were  to  have  no 
interest  in  the  land  or  in  the  personal  property. 
Many  of  the  members  were  aged  females,  ol  hers, 
from  sickness  or  disease,  were  unable  to  labor, 
but  every  one.  whether  able  to  labor  or  not,  was 
provided  for  by  the  labor  of  the  community. 
This  was  a  benevolent  scheme,  and  from  us 
character  might  be  properly  denominated  a 
charity.  But  froth  the  nature  of  the  Associa- 
tion and  the  object  to  be  attained,  it  is  clear  the 
individual  members  could  have  no  rights  to  the 
property,  except  its  use,  under  the  restrictions 
imposed  by  the  articles.  The  whole  policy  of 
the  Association  was  founded  on  a  principle 
which  excluded  individual  ownership.  Such 
an  ownership  would  defeat  the  great  object  In 
view,  by  necessarily  giving  to  the  Association  a 
temporanr  character.  If  the  interests  of  its  mem- 
bers could  be  transferred,  or  pass  by  descent, 
the  maintenance  of  the  community  would  be 
impossible.   Io  the  natural  course  of  things  the 
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ownership  of  the  property  in  a  few  yrars,  by 
transfer  and  descent,  would  pass  out  of  the 
community  into  the  hands  of  strangers,  and 
thereby  defeat  the  object  in  view. 

By  disclaiming  all  individual  ownership  of 
the  property  acquired  by  their  labor,  for  the 
benefits  secured  bv  the  articles,  the  members 
ve  durability  to  the  fund  accumulated,  and  to 
e  benevolent  purposes  to  which  it  is  applied. 
No  legal  objection  is  perceived  to  such  a  parl- 
nership.  If  members  separate  themselves  from 
the  Society  their  interest  In  the  property  ceases, 
and  new  members  that  may  be  admitted,  under 
the  arUcles,  enjoy  the  advantages  common  to 
all. 

The  counael  for  the  complainants  imagine 
the  original  members  possessed  property,  real 
and  personal,  before  they  entered  into  the  Asso- 
ciation, which  i»  contrary  to  the  facts  of  the 
case,  and  then  contend  Qiat,  having  executed 
no  conveyance  of  the  property,  on  the  death  of 
the  memb^  it  descended  to  his  heirs  at  law. 

It  is  always  desirablo  that  legal  principles 
should  be  applied  to  the  facts  of  the  case. 
When  the  members  first  formed  the  Association 
they  were  destitute  of  property.  The  purchase 
of  the  land  by  Bimeler  had  lieen  made,  hut  not 
paid  for;  and  the  members  had  no  means  of 
payment  but  by  the  lalwr  of  their  hands.  This 
^ey  agreed  to  give,  in  consideration  of  being 
supported  in  sickness  and  in  health,  disclaim- 
ing,  at  the  same  time,  any  individual  claim  of 
ownership  to  any  property  which  should  be  eu;- 
guired  by  the  cranmunity.  This  statement  of 
008*]  facts  obviates  *many  of  the  objections 
urged  oy  complainants'  counsel.  It  the  mem- 
bers of  the  Araociation  had  no  interet>t  in  the 
land  when  they  signed  the  articles,  no  convey- 
ance of  it  by  them  was  neceasary.  They  stipu- 
lated a  compensation  for  their  future  labor  in 
the  support  to  be  given  them,  and  disclaimed 
the  ownership  of  all  property  acquired. 

It  is  said,  where  a  memtwr  is  excommunica- 
ted or  leaves  the  Society  he  forfeits  bis  rights, 
and  that  chancery  will  not  enforce  a  forfeiture. 
What  is  the  extent  of  this  forfeiture?  It  is  the 
right  to  a  support  from  the  Society.  And  this 
is  certainly  reasonable.  Can  a  memlier  expect 
to  be  supported  by  the  Society,  when  he  refuses 
to  perform  his  part  of  the  contract  which  enti- 
tles him  to  a  suppurtr  Ue  claims  pay  for  his 
labor.  He  has  been  paid  for  this,  in  pursuance 
of  ills  own  contract.  In  sIclcneBS  and  in  health 
be  has  been  clothed  and  fed,  and  a  home  pro- 
vided for  him.  But  he  claims  payment  for 
property  which  be  surrendered  to  the  Associa- 
tion at  the  time  be  became  a  memlier  of  it,  b^ 
dgning  the  articles.  The  ownership  of  this 
property  he  relinquished  to  bis  associates  as  a 
part  of  the  contract ;  and  for  the  considerations 
named,  all  the  demands  for  such  property  in 
the  language  of  the  articles  signud,  "  the  mdi- 
vidual  abolished  and  abrogated  for  himself  and 
his  heirs." 

Can  propnty  thus  oonv^ed  be  deemed  for- 
f«t«d,  if  not  recoverable?  A  forfeiture  is 
against  tiie  will  of  the  owner.  Where  property 
is  conveyed  under  a  fair  contract  and  fora  vu- 
uable  consideration,  is  not  the  terra  "forfeited" 
misapplied,  if  such  conveyance  be  held  valid? 
Chancery  is  not  asked  to  enforce  a  fcwfeiture  in 
this  case.  No  property  Is  shown  to  have  been 
iransferrad  tu  the  Aasoaotion  by  the  ancestor  (rf 


the  complainants.  But  if  property  had  been 
given  by  the  ancestor,  would  a  court  of  chan- 
cery direct  such  property  to  be  surrendered  or 
paid  for  against  the  express  contract  of  the 
owner?  The  surrender  or  giving  up  of  the 
propertT  was  a  part  of  the  consideration  on 
which  tbe  Association  stipulated  to  support  him. 
It  cannot  be  separated  from  that  agreement 
And  it  is  clear,  where  the  fault  of  not  carrying  ' 
out  the  contract  is  not  attributable  to  the  Associa- 
tion, but  to  the  member,  he  cannot  have  the  aid 
of  a  court  of  chancery. 

Do  the  articles  constitute  a  perpetuity?  We 
all  think  that  they  do  not.    They  provide  for 
the  continuance  of  the  Association  an  indefinile  i 
period  of  lime,  in  tbe  exercise  of  the  discretion 
of  its  members.   But  there  is  no  obligation  to 
this  extent.   The  majority  of  themeniberB  may 
require  a  sale  .of  the  property  and  brealt  up  the 
Association.    In  fact  the  majority  governs,  by 
tbe  election  of  officers.   Members  may  be  ex- 
pelled from  the  Society  and  new  ones  admitted, 
under  established  rules.   Whilst  *the  (*eO&  i 
Society  has  the  means  of  perpetuating  its  exist-  ! 
ence,  It  may  be  said  to  depend  for  its  contina-  ! 
ance  on  the  will  of  a  majority  of  its  members. 

As  the  law  now  stands  m  England,  a  convey- 
ance by  executory  devises,  to  be  good,  cannot 
extend  beyond  a  life  or  lives  in  l>eing,  and 
twenty-one  years  and  the  fraction  of  another 
year,  to  reach  the  case  of  a  poethumous  child. 
[Atkijuon  v.  Sutehinaon,  8  P..  Wms.,  256; 
Long  T.  BtaekaU,  7  Term  R.,  100.) 

There  are  many  depositions  in  the  case,  taken 
in  behalf  of  the  complainants,  by  persons  who 
have  lieen  expelled  from  tbe  Society,or  having 
left  it,  show  a  strong  hostility  to  Bimeler. 
They  represent  his  conduct  as  tyrannical  and 
oppressive  to  tbe  ihembera  of  the  Association, 
and  as  OTntrolIing  Its  actions  absolutely.  And 
several  instances  are  given  to  impt^ch  hi» 
moral  character  and  his  integrity.  Two  of  thft 
witnesses  say  that  he  drives  a  splendid  carriage 
and  horses. 

In  regani  to  the  carriage,  it  is  proved  to  tie  a 
very  ordinary  one,  worth  about  $300.  one  of 
his  horses  worth  about  $20  and  ttie  other  $80 
or  $40.  By  respectable  penons  out  of  the  So- 
ciety, Bimeler's  character  is  sustained  for  integ- 
rity and  morality,  and  several  instances  are 
given  where,  even  in  small  matters,  he  deferred 
to  the  decision  of  the  trustees  against  bis  own 
inclination.  And  many  facts  are  proved  wbd- 
ly  inconsistent  with  the  charge  of  oppression. 

That  Bimeler  is  a  man  of  great  energy  and 
of  high  capacity  for  business,  cannot  bedouM- 
ed.  The  present  prosperilyof  Zoarlsevidenoe  | 
of  this.  There  are  few  men  to  be  found  any-  I 
wfaere,  who,  under  similar  circumstantM, 
would  have  been  equally  successful.  The  peo- 
ple of  bis  charge  are  proved  to  he  moral  and 
religious.  It  is  said  that,  although  the  Society 
has  lived  at  Zoar  for  more  than  thirty  yean, 
no  criminal  prosecution  has  been  Insntuted 
against  any  one  of  its  members.  The  most  re- 
spectable men  who  live  near  the  village  say, 
that  the  industry  and  enterprise  of  the  people 
of  Zoar  have  advanced  property  in  the  vicini^ 
ten  per  cent. 

Bimeler  has  a  difficult  part  to  act.  As  ibe 
head  and  leader  of  the  8od^,  his  conduct  is- 
narrovly  watched,  and  oftoi  misccnutnied. 
Narrow  minds.  In  nich  an  AssocbtioD.  will  be 
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influenced  by  petty  jealousies  and  uojuat  sur- 
mtoes.  To  insure  bucccbb  these  must  be  over- 
eonw  or  disregarded.  The  most  exemplary 
conduct  and  conacientious  discharge  of  duty 
may  not  protect  an  individua!  from  censure. 
On  a  full  view  of  the  evidence  we  are  cod- 
Tinced  that,  by  a  part  of  the  witnesses,  great 
iojuBlice  ia  done  to  the  character  of  Bimeler. 
On  a  deliberate  consideration  of  all  the  facts  in 
the  case,  we  think  there  is  no  ground  to  author- 
iie  the  relief  prayed  for  by  the  complidnants. 
610*]  *T?te  deore*  <ff  tlU  (Xreuit  Ctmrtii 
tktr^ort  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
scrim  of  the  record  from  the  CtrcuU  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
was  argued  by  counsel;  on  consideration  where- 
of, it  is  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs. 

Aff*!^  McLean,  988.  ' 


JOHN  DEACON.  AppeUant. 
fl. 

CHARLES  OLIVER  and  ROBERT  M. 
OIBBGS.  EzeculOTB  of  Robert  Outbb, 
Deceased. 

Murjfland — Oarnithment,  conttruetion  of—an- 
moera  what  oorreet. 

Under  ttie  attachment  laws  of  Uairland,  a  ehare 
la  the  BBlMmore  Mexican  Compaay,  which  bad  St- 
ted  out  an  expedition  under  General  Hlua,  was 
not, In  isn,  the  subject  of  an  attachment  under  a 
Jntement,  whether  sucbshaTewasheldby  tfaeow 
nlsoM  nndw  a  power  of  attomer  to  collect  the 
proceeds,  or  undn*  an  equitable  aaslgnment  to  se* 
cure  a  debt. 

The  answers  of  the  garnishee  to  Interrogatorlee 
filed,  were  llteralljr  correct.  He  had  not  In  his 
hands  any  "funds,  evidences  of  debt,  stooks,  cer- 
tUkatesof  stock,"  belonerimr  to  the  debtori  nor 
"toy  acknowledgment  hf  the  Mexican  ffoveni- 
ment,"  on  which  an  attachmeDt  could  be  laid. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Kanrland,  rittlng  as  a  court  of  equity. 

The  bill  was  oled  by  John  Deacon,  the  sur- 
viving partner  of  Baring,  Brother  &  Company, 
of  London,  under  the  following  circumstances : 
In  1821,  Baring.  Brother  &  Company  ob- 
tained a  judgment,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland, 
anlnst  one  Lyde  Gkiodwin  for  160,000  upon  a 
Mil  of  exchange,  to  be  reteased  on  payment  of 
141,005.68.  wuh  interest  and  costs.  Goodwin 
Was  at  this  time  the  owner  of  one  ninth  share 
in  the  Bfexican  CoDtpany,  the  history  of  which 
is  given  in  the  report  of  the  case  of  OUl  v. 
Olieer't  Eaeeutort,  U  How.,  620.  This  judg- 
ment W48  kept  alive  until  the  issuing  of  the 
Utachment  hweafter  spoken  of,  in  1826. 
On  the  10th  of  July.  1828,  the  government 
,  of  Mexico  passed  a  decree,  declaring  that  Oen- 
eral  Mina,  amongst  otber  persons,  was  a  bene- 
fsctor  of  his  country;  and  on  the  28th  of  June, 
1824,  another  decree,  acknowledging  the  debts 
contracted  by  the  OenenUs  declared  to  have 
been  benefactors. 
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On  the  11th  of  January,  1826,  Lyde  Good- 
win addressed  a  'letter  to  Mr.  Oliver,  [*61 1 
which  is  too  long  to  be  inserted,  but  which 
was  of  the  following  tenor.  He  states  the 
claim  to  have  been  a(£now'iedKed  by  Mexico: 
that  the  amount  of  his  original  proportion  of 
the  claim,  exclusive  of  interest,  was  $20,000; 
that  his  object  iu  proposing  to  assign  bis  inter- 
est therein  was,  1st,  to  secure  toOUverthe  sum 
he  already  owed  Urn;  and  2d,  to  obtain  bare- 
ly the  means  of  support  for  the  present,  and 
(hat  the  additional  sum  he  would  acquire, 
should  not  exceed  f 2,000, 

Between  this  date  and  June,  1825.  Oliver 
paid  to  Goodwin  $2,000  and  received  an  assign- 
ment of  the  share  from  Brown,  the  trustee  In 
insolvency  of  Goodwin. 

On  the  22d  of  March,  1826,  the  company  ap- 
pointed Oliver  their  attorney  to  prosecute  the 
claim,  and  informed  him  that  Qoodwln  was 
entitled  to  a  commission  of  five  per  cent,  in 
addition  to  his  one  ninth  share. 

On  the  28th  of  October,  1826,  an  attachment 
under  the  Act  of  Maryland,  of  1716,  was  issued 
upon  the  judgment  against  Goodwin,  and  laid 
in  the  hands  of  Oliver,  as  garnishee.  At  the  * 
same  time,  the  followhig  interroigatorles  were 
filed,  which  the  garnishee  was  required  to  an- 
swer: 

Interrogatory  1.  Had  you,  at  the  time  of 
htying  the  attachment  in  the  above  cause,  in 
yourhands.or  at  any  other  time,  and  when,  any 
funds,  evidences  of  debt,  stocks,  certiflcaies  of 
stock,  belonging  to  Lyde  Goodwin,  or  any  ac- 
knowledgment of  debt  due  by  the  government 
of  Mexico  to  the  said  Lyde  Goodwin? 

2.  Did  not  the  said  Lyde  Goodwin  transfer 
to  you  some  certificate  of  stock,  or  evidence  of 
debt  due  by  the  said  Mexican  government  td 
Goodwin,  or  some  document  of  that  character, 
and  when  did  such  transfer  take  placet 

8.  Had  yon  not  a  claim  against  ^d  Goodwin, 
secured  by  a  transferor  pledge  of  some  certifi- 
cate of  stock,  or  document  of  apublic  character, 
showing  that  Goodwin  was  entitled  to  receive 
some  funds  from  the  Mexican  govemmentt  If 
so,  what  thp  amount  of  your  claim  so  secured, 
and  what  was  the  security;  was,  or  was  not, 
the  balance  or  remaining  credit,  under  your 
control  at  the  time  of  laying  the  aitachmentt 
State  pariicularly  how  your  claim  was  secured. 

4.  Do  you  know  any  other  matter  or  thing 
that  may  be  of  advantage  to  the  pluntiffa,  in 
the  above  cause?  If  so.  state  it  as  fully  as  if 
you  were  particularly  interrogated  thereto. 

In  December,  1827,  Oliverfited  the  following 
answera: 

1.  To  the  first  interrogatory  he  answers: 
That  he  had  not.  at  the  time  of  laying  the  at- 
tachment in  the  above  cause  in  his  hands,  nor 
at  any  other  time,  any  funds,  evidences  of  debt, 
•stocks,  or  certificates  of  stocks,  belong-  [*6 1 2 
ing  to  Lyde  Goodwin,  or  any  acknowledgment 
of  debt  due  by  the  government  of  Mexico,  but 
thai  be  had  a  power  of  attorney  signed  by  said 
Lyde  Goodwin,  in  (»njimction  with  sevend 
ouier  persona,  claimanto  of  a  debt  alleged  to  be 
owing  by  the  Mexican  government,  and  au- 
thorizing him  to  claim  and  receive  Uie  same  for 
the  benefit  of  said  Goodwin's  assignees  and 
othets. 

2.  To  the  second  interrogatoty  he  answers: 
TliBt  the  said  Goodwin  did  not  transfer  to  him 
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any  certiflcatefi  of  stock  or  evidences  of  debt 
due  by  the  Uexicao  goremment,  or  documents 
of  tbat  cbaracter,  unless  the  before- mentioned 
power  of  attorney  may  be  called  one. 

8.  To  the  thira  interrogatory  be  answers: 
That  he  had,  and  still  has,  a  large  claim  against 
sud  Goodwin  for  money  lent  bun  from  time  to 
time;  that  he  has  not  secured  for  this  debt,  and 
never  baa  been  secured,  by  a  transfer  or  pledge 
of  some  certificate  of  stock,  or  document  of  a 
public  cbaracter,  showing  that  Qoodwin  was 
entitled  to  receive  some  funds  from  the  Mexi- 
can government,  unless  the  aforesaid  power  of 
attorney  be  deemed  such,  but  which  be  does 
not  admit  it  to  be. 

4.  To  the  fourth  interrogatory  he  answers: 
That  he  knows  cothiag. 

On  the  10th  of  January,  1639.  the  couoael 
for  the  Barings  caused  the  following  entry  to 
be  made  upon  the  docket,  relative  to  the  at- 
tachment: "Disamtinued  wittiout  costs." 

On  the  80th  of  Hay,  1829,  Oliver  obtained 
from  Goodwin  the  following  paper: 

"  Being  indebted  to  Robert  Oliver,  of  Balti- 
more, upward  of  nine  thousand  dollars.  I  here- 
by assign,  transfer,  and  make  over  to  the  said 
Ifobert  Oliver,  in  payment  of  my  debt  to  him. 
tlie  following  objects,  which  were  assigned  to 
him  many  yean  ago.  to  secure  the  payment  of 
the  said  debt  due  by  me,  to  wit:  all  my  un- 
divided ninth  part,  anil  right,  title  and  in- 
terest of  every  kind  whatsoever,  in  the  claim  on 
the  government  of  Mexico  for  supplies  fur- 
nished, and  advances  made,  to  the  late  General 
Mina,  or  the  proceeds  thereof,  and  which  claims 
are  under  the  control  of  the  said  Robert  Oliver 
and  his  agent,  John  Uason,  Jr.,  now  in  Mexico; 
also  a  claim  on  a  certain  Louis  Merwiu.  who 
died  some  years  ago  in  Havana.  The  object 
and  intention  of  this  assignment,  is  to  make  a 
full  and  complete  transfer  to  ihe  said  Robert 
Oliver  of  all  my  right,  title  und  interest,  as 
afoi^said.  for  which  said  Roliert  Oliver  has 
agreed  to  balance  my  account  on  his  books, 
and  consider  the  same  as  satisfactorily  settled: 
and  I  hereby  authorize  and  order  all  my  agents, 
or  those  holding  any  powers  of  attorney  or  in- 
613*]  struclious  fnim  me  "relative  to  the 
aforesaid  property,  to  account  with  the  said 
Robert  Oliver  for  the  same,  or  .the  proceeds 
thereof.  L.  Goodwin. 

Baltimore,  May  30,  1829. 

Witness — John  Tuohas. 

I  conQrm  the  above  agreement. 

RoBEBT  Oliver." 

This  claim  was  prosecuted  under  the  Treaty 
between  the  United  States  and  Mexico,  with 
the  following  result: 

On  the  11th  of  April,  1850,  there  were  paid 
to  Oliver's  executors  (he  having  died  in  18M) 
the  following  sums,  bdng  net  proceeds: 
On  account  of  Goodwin's  commis- 

Bions  $22,148.12 

On  account  of  his  share  -  85.110.47 


«57.353.59 

In  November,  1850,  Deacon  filed  his  bill 
against  the  executors,  tiling  that  the  answers 
of  Oliver  were  untrue  aiid  evasive,  by  means 
of  which  deception  the  attachment  bad  been  dta- 
conlinued:  that  at  the  time  when  it  was  laid. 
Oliver  had  under  his  control  the  evidences  of 
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debt  due  by  the  Mexican  government;  that  w 
far  from  having  a  mere  power  of  attorney  from 
Goodwin  to  collect  the  debt,  he  had  a  txansfer 
of  the  claim  for  the  purpoaeof  security,  which, 
being  irrevocable,  was,  by  the  laws  of  Uaiy- 
land.  the  subject  of  an  attachment.  &c 

Tfae  executors  of  Oliver  answered,  and  upon 
a  bearing  of  the  cause,  the  Circuit  Court  dis- 
missed the  bill,  when  the  complaioant  appealed 
to  this  court. 

It  was  argued  by  Me»*r».  Da,Tis  and  How- 
ard for  the  appellant,  and  JCMsr*.  Caatplwll 
and  JahnMn  for  the  ^ipellees. 

As  the  decision  rested  mainly  upon  one  point 
of  the  case,  namely:  that,  at  the  time  of  laying 
the  attachment,  Oliver  had  no  interest  whii£ 
was  attachable,  many  of  the  arguments  of 
counsel  upon  other  points  are  omitted. 

The  following  extract  from  the  brief  of  JTr. 
Davit  contains  his  view  of  the  leading  points 
of  the  case. 

1.  That  a  debt  due  by  a  foreigo  or  domestic 
government  ia  assignable,  paMtng,  by  insolv- 
ency, to  executors  or  administrators,  and  liable 
for  debts  of  claimant,  and  liable  to  all  the  inci- 
dents of  other  debts,  excepting  tbat  it  cannot 
be  enforced  by  suit.  (Comegy»  v.  Vas$e.  1  P^, 
108,  215,  217;  Sheppard  v.  Tayhr.  6  Pet..  675; 
Ptaterv.  Seott,  6  G1II& Johns..  116;  Oorgierv. 
MietOU,  8  Bam.  &  Cress.,  45;  10  E.  C.  L.,  16.) 

2.  That  the  Court  of  Appeals  of  Maryland 
have  decided.  *that,  bv  the  local  law.  [*614 
thesbare  of  Lyde  Goodwin,  now  in  controversy, 
and  his  commissions,  did  not  pass  to  bis  in- 
solvent trustee  in  1817.  because  iben  under  the 
ban  of  the  public  policy  of  the  country;  but 
that  after  the  decrees  of  19tb  July,  1828,  and 
28th  June,  1824,  of  Mexico,  it  became  a  fah- 
and  valid  debt,  due  by  the  Mexican  govern- 
ment, and  as  such  was  assignable,  and  did  pan 
by  the  assignment  of  Goodwin  of  1825,  and 
30th  May.  1829. 

8.  That  the  Supreme  Court  have  pronounced 
tlie  aI)ove  to  have  been  the  decision  of  the  Court 
of  Appeals;  and  tbat  being  on  a  question  of 
local  municipal  law,  not  involving  any  taw  of 
the  United  States,  such  decision  could  not  be 
reviewed  by  them.  {QUI  v.  OUver'*  Bxfrt.  11 
How..  529;  WiOkmaY.  OUvtr't  B)fT$,  18 /d., 
Ill,  126.) 

4.  That  the  award  of  the  Mexican  commis- 
sion and  the  decree  of  the  Court  of  Appeals, 
are  conclusive  upon  Robert  Oliver's  represen- 
tatives and  in  our  favor,  of  the  nature  and 
origin  of  Ihe  fund  of  the  validity  and  assignahU- 
ity  of  the  funds,  and  its  liability  to  all  ImbI 
incidents  of  a  valid  legal  claim,  from  ]o34 
down  to  this  time.  {Oomegyt  v.  Vaaae.  1  Pet.. 
21^:  Sheppard  v.  Taj/hr,  5  id.,  708,  709,  713; 
Fremll  v.  Baefie,  14  Jd.,  97  ;  De  Vamr4gan  v. 
J^tiffp.  Id.,  290,  291;  Barrjf  v.  Patteram.  fl 
Harr.  &  Johns.,  208, 204.) 

11.  Tbat  the  aasifrnment  of  1825  was  a  mort- 
gage on  the  fund  to  secure  the  prior  debt  of 
Goodwin  to  Oliver,  and  the  $2,000  tbenail- 
vanced ;  subject  to  which  Gk>odwin  remained 
owner  of  the  fund,  and  OUver  was  accountable 
to  him. 

1.  This  appears  from  Goodwin's  letter  to  Oli- 
ver, 11th  January.  lt>25;  bis  receipt,  ISih  Feb- 
ruary, 1825;  Brown's  assignment.  21  st  March. 
18:!5;  and  Goodwhi's  receipt,  24th  March,  1«2B; 
and  the  asrigunent  of  80th  May,  1828. 
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Tbe  letter  did  not  propoBe  a  rale;  there  was 
no  estimate  of  tbe  value  of  th^laim ;  Goodwin 
conddered  it  likely  to  be  received  in  a  year, 
and  looked  on  it  as  worth  $20,000,  or  more. 

HU  objects  he  said  wen>,  Ist.  To  secure  a  debt 
be  then  owed,  but  if  it  were  a  sale  for  $3,000,  it 
secured  nothing ;  2d.  To  obtain  the  bare  means 
of  rapport  for  ihe  present.  He  then  plainly 
looked  to  the  remaiooer  of  the  fund  as  his  sup- 
port for  tbe  future. 

"Tbe  additional  sum  I  sball  want  shall  not 
exceed  |2,000,"  is  the  language  of  a  borrower, 
and  Implies  a  previous  loan  now  to  be  added 
to.  The  receipu  are,  on  account  of  hU  share, 
or  interest. 

Tbe  assi^ment.  signed  by  Brown,  mentions 
no  value  given.  It  was  a  mere  precaution  to 
preclude  a  possible  claim.  The  assignment  of 
18S9.  Hay  30,  finally,  is  express  and  decisive 
615*]  as  *io  the  former  assignment,  beiag  for 
security  merely,  and  itself  purports  to  assign 
and  relinquish  the  rem^nine  rigbt  of  Goodwin. 
It  redtee  a  detrt  of  $9,000;  but  the  answer 
•bow8only$8.S00,  including  the  $8,000.  So  it 
contfamed  to  be  a  debt,  and  so  was  not  a  pay- 
ment on  a  sale.  If  it  were  a  sale,  then  '*  the 
words  to  secure  you  the  sum  I  already  owe 
you."  must  be  construed  to  make  that  sum  a 
part  of  the  consideration  of  the  sale;  and  it  also 
would  cease  to  be  a  debt.  If  It  were  a  sale,  then 
the  assignment  of  80th  Hay,  1830.  i*ou1d  not 
only  re«te  a  falsehood,  but  be  an  absurdity.  It 
cannot  be  half  sale  and  half  mortgage;  a  sale 
for  $3,000  and  a  mortgage  for  $6,000. 

The  assignment  of  1825  was  therefore  a 
mortgage,  agreed  by  the  act  of  the  parties  to  be 
worth  $8.W0,  and  considered  m  Goodwin 
worth  more  than  $20,000.  and  Hke^  to  be  paid 
in  cash  in  a  year. 

i.  That  such  an  assignment  Is  in  law  a 
mortgage  or  security  merely,  tbe  following 
cases  prove:  1  Story  Eq.  Jur.,  sec.  1018;  1 
Cruise  (by  Greenleaf)  tit.  15,  ch.  1 ;  Conwaj/  v. 
Alexander,  7  Cranch,  218.  241;  Hughet  v. 
fitoord*.  0  Wheat.,  489;  Morrie  v.  NiKm,  1 
Bow..  118,  122-iaS,  124.  126,  197.  180,  181; 
Dmighertg  r.  MeGa^tm,  60111  ft  Johna.,  275, 
280,381. 

8.  That  on  mortgu;e.  or  pledge,  or  transfer, 
by  way  of  security,  ue  mortgagor  Is  treated  as 
tne  substantial  owner,  subject  to  the  lien  of  the 
creditor.  His  right  to  redeem  is  an  incident 
Inseparable.  It  may  be  assigned  or  passed  to 
his  representatives,  or  to  his  lasolvent  trustee, 
or  in  bankruptcy,  or  a  judgment  creditor  may 
claim  to  stand  in  his  ptaoe  and  to  redeem. 

This  principle  applies  to  securities  of  chattels 
sa  well  as  of  lands,  and  to  choses  In  action  as 
well  as  to  either.  (iTorru  v.  iVtJwn,  1  How.,  128, 
124,  136,  129;  5  Johns.,  845  ;  2  Stoiy  Eq. 
Jur.,  sec.  1023, 1062;  Dougherty  v.  McQdgan.  6 
Q.  &  J.,  281,  282;  Hudfon  v.  Warner  &  Vance, 
SHarr.  &0.,416;ifartiey  V  Bve«el,2  Sim.  & 
•  Slu..  244;  MUne  v.  Watton,  2  Younge  &  Col., 
8S4.863.) 

III.  That,  therefore,  Lyde  Goodwin  retained 
such  a  property  and  Interest  in  the  claim  on 
Mexico,  after  its  assignment  to  Oliver,  as  was 
liable  in  some  way  to  be  subjected  to  the  pay- 
ment of  his  debts  by  judgment.  Being  an 
equitable  interest  in  a  chose  m  action,  it  could 
not  be  subjected  to  the  common  law  execution 
ot  fieri  faeiaa. 
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It  could  then  be  reached  by  one  of  two  pro- 
cesses only:  either,  Ist,  by  attachment  In  the 
nature  of  an  execution;  2d,  by  bill  inequity 
to  subject  the  surplus. 

The  appellant  insists  that  it  could  be  sub- 
ected  by  either  of  those  modes,  and  that  the 
aying  the  attachment  was  a  fit  preliminary; 
aiul  Vaat  the  fraud  is  the  same  in  either  view. 
*1.  By  execution  of  attachment.  [*616 

a.  The  Act  of  1715,  sec  7,  ^ves  any  Judg- 
ment creditor  of  any  person  rig:ht,  in  lieu  of  any 
other  execution,  to  sue  out  an  attachment 
against  the  goods,  chattels  and  credits,  of  tbe 
defendant,  in  his  own  hands,  or  in  the  hands 
of  any  other  person. 

The  policy  of  our  law  is  to  subject  every 
species  of  property  to  execution.  (SmienUte 
V.  Broum,  6  Gill,  422.) 

It  is  an  execution.  {BeUdwin  v.  Wright,  3 
Gill,  246.) 

The  attachment  was  intended  to  cover  every 
species  of  property  not  liable  to  be  taken  by 
Ji.fa.,  and  for  which,  before  plaintiff  had  been 
driven  Into  equity  to  get  hold  of;  and  that 
it  would  not  lie  woere  a  fi.Ja.,  lay.  For  ex- 
ample— 

Fi.  fa.  lay  only  for  chattels  held  by  legal 
title.  nOQ.&3.,2S$,^liSardingv.8tei)en- 
non,  6  H.  4&  J..  267.)  Attachment  covers  that 
by  equitable  title. 

Legal  estates  in  land,  by  the  Act  of  1782,  are 
sold  onJUfoi  Equitable  estates,  as  equities  of 
redempnoD,  by  attachment,  but  not  to  JL  /a. 
{Firrd  v.  PMlp«t,  B  Harr.  ft  J.,  819;  5  Johns.. 
886.) 

Goods  consigned  to  merchants  who  had  lieu 
on  them  were  not  liable  tofi.  fa.,  but  were  to 
attacbment.  (6  Harr.  &  Johns.,  M7.  968; 
Nathan  v.  O^,  6  Taunt.,  668.) 

The  lien  of  a  judgment  could  not  be  sold  on 
fi.fa.,  but  tbe  Judgment  could  beattached.  and 
court  could  execute  it.  (WeUe  r.  QhiteUn,  1 
Harr.  &HcH.,01.) 

Surplus  money  in  sheriff's  hands  could  not 
be  taken  on  fi.  fa.  but  might  by  attachment  (1 
Harr.  ft  Johns..  546;  5  Harr.  &  Johns.,  812.) 

Attachment  lies  for  a  credit,  or  a  chose  in 
action,  or  for  stocks,  because  they  are  not  liable 
to  fi.fa.   (Evans,  Pr.,864.) 

But  chattels  in  defendant's  possesion  were 
not  liable  to  attachment,  because  they  could  be 
taken  by  n.fa.  (»  Harr.  ft  HcH.,  694,  615- 
817.) 

Thus  the  policy  of  the  attachment  law  was 
to  give  a  residuary  execution,  covering  every 
case  not  before  covered.  The  words  "goods  anil 
chattels,  and  lands,  covering  Interests  in  lands, 
and  goods  and  chattels,  which  could  not  be 
taken  by  fi.fa.  and  credits."  being  used  to  desig- 
nate everything  in  the  nature  of  a  chose  in 
action. 

b.  The  claim  on  the  Mexican  government, 
assigned  by  Goodwin,  wasacreditof  Goodwin 
in  the  hands  of  Oliver,  and  so  liable  to  attach- 
ment in  his  hands. 

Tbe  statute  does  notconflne  the  attachment 
to  credits  in  tbe  hands  of  tbe  debtor,  but  ex- 
tends it  to  the  credits  of  the  defendant  in  the 
hands  of  the  plaintiff,  or  any  other  person. 

The  most  common  case  is  the  attaching  the 
credit  in  the  *hands  of  the  debtor,  [*617 
or  person  owing  the  money  to  the  defendant. 

But  the  Act  does  not  define  the  subject  matter 
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OD  which  the  ftttachment  may  be  laid  by  any 
reference  to  the  person  in  whose  handa  It  may 
happen  to  be.  The  credit  is  the  thing  attached ; 
it  may  be  attached  in  the  hands  of  me  plaintiff 
or  any  other  person. 

May,  then,  a  credit  be  in  the  hands  of  any 
person  but  the  debtor,  who  himself  directly 
owes  the  money  to  the  defendant? 

A  credit  is  a  right  to  demand  money  from 
some  one.  It  is  equivalent  to  the  legal  phrase, 
a  choee  in  action — a  tiling  to  be  sued  for. 

Now,  a  right  in  A  to  recover  mimey  from 
B  for  the  use  of  C,  is  matter  of  erery  day 
occurrence. 

If  D  have  judgment  against  C,  may  he  not 
lay  an  attachment  in  the  hands  of  A,  who  holds 
a  credit  or  chose  in  action  against  B  for  the 
ben^t  at  C,  especially  if  B  lie  out  of  the 
■tatet 

3.  The  modem  law  recognizes  the  assign- 
ability of  choses  in  action,  operating  an  actual 
transfer  propi-io  vigore  ot  the  title  of  the  chose 
in  action,  or  credit,  from  the  assignor  to  the 
assignee,  vesting  the  latter  with  all  the  rights  of 
tiie  fwmer,  Uie  possession  of  the  eridences, 
and  the  rl^ht  to  enforce  the  claim,  as  effectually 
as  a  bargain  and  a  sale  of  lands.  (3  Story,  Eq. 
Jur.,  sec.  1057;  Qmegys  v.  Vasae.  1  Pet.,  218, 
315,  317;  Spring  v.  3.  G.  In*.  Co.,  8  Wheat., 
368;  BoMenv.  Olevelaiid,  5  Mason,  174;  Harri- 
ton  V.  Sterrg,  5  Cranch,  289,  300,  803;  £!x>ana 
etal.  v.M0rrtkenfiQ  &  J.,  89, 46-49 ;£:^parto 
AiuCft.  8  Swanst.,  872,  873;  Conard  v.  Atlantie 
Tm.  Co.,  1  Peters,  886,  441;  Black  v.  Zaeharie, 
8  How..  488,  ei3.) 

As  between  successive  assignments,  the  title 
vests  according  to  the  dates,  a  former  being 
liable,  however,  to  be  postponed  to  a  later  one 
by  failure  to  notify  the  person  liable  to  the 
assignor  in  proper  time.  (Anderson  v.  Tomp- 
JdnM,  1  Brock.,  456;  Hudson  v.  Warner  and 
Vance,  3  H.  &  O.,  41S,  418,  427.  432;  Houston 
V.  Nowland.  7  G.  &  J.,  480,  493;  Loeeridoe  v. 
Cooper.  3Ruas.,  1;  Gooparv.  Tynmore,  SRius., 
60;  3  How.,  483,  513.) 

3.  By  the  assignment  of  1825,  therefore,  the 
chose  in  action  or  credit  belonging  to  Goodwin, 
and  due  by  Mexico,  was  vested  in  and  held  by 
Oliver  for  the  benefit  of  Goodwin,  after  paving 
his  debt.  He  held  the  evidences,  the  sole  legiSL 
right  to  prosecute  and  control  it,  to  collect  and 
receipt  for  it. 

To  refuse  to  apply  the  attachment  lo  such 
a  case,  is  to  withdraw  from  its  reach  half  the 
cases  it  was  provided  to  remedy,  forcing  the 
judgment  creditor  back  into  a  suit  in  equity ; 
«.  o.,  all  cases  where  a  credit  or  chose  In  action 
618*]  of  a  judgment  debtor  *tB  in  the  bands 
of  anyone,  except  the  person  ultimately  liable 
to  pay  the  money. 

A  consignee  has  sold  goods  and  taken  notes 
of  the  purchaser,  not  yet  due,  to  the  consignor. 
The  goods  could  have  l)eeo  attached — may  not 
their  proceeds,  in  the  shape  of  notes,  in  the 
hands  of  the  consignee,  on  a  judgment  against 
the  consignor? 

Chattels  and  choses  in  action  are  assigned  In 
trust,  the  debtors  living  out  of  reach  of  process, 
to  sell  and  pay  to  A  B.  The  cliattels  may  be 
attached  in  the  hands  of  the  trustee — may  not 
the  bonds  and  notes  be  attached,  so  as  to  Mnd 
tlic  proceeds  when  collected? 

United  States  stock  is  held  by  a  trustee  for 


A  B.  It  is  an  obligation  to  pay  money ;  may  the 
stock — the  right*  to  receive  the  money,  not 
merely  the  quarterly  installment,  be  aUached; 
and  if  so,  in  whose  hands  but  the  trustee's? 

So  stocks  of  all  non-resident  corporations  will 
escape  execution,  unless  they  be  attachable  in 
any  hands  holding  the  certiacatee  for  the  per- 
son entitled  to  receive  the  proceeds. 

The  stock,  like  the  debt,  is  a  credit,  the 
money  payable  ultimately  by  one  person ;  but 
the  right  to  receive  it,  the  title  to  it,  being  in 
the  hands  of  a  third  party  for  the  owner,  with 
the  evidences  on  which  alone  it  is  nayable.  It 
is  case  of  a  credit  in  the  bands  of  snch  party, 
and  may  be  attached  there. 

The  very  point  has  been  decided  twice  in 
Massachusetts.  (JIT.  B.  M.  Int.  Co.  v.  Chandler, 
16  Mass.,  274,  379;  6  Mass.,  839,  842.) 

The  Massachusetts  law  uses  the  words, 
"  goods,  effects  and  credits,"  equivalent  to 
"goods,  chattels  and  credits."  Attachment 
laid  on  goods  and  notes  for  collection,  in  the 
garnishee's  hands.  {Eh-skine  v.  StcJ^,  13  Leigti. 
406.) 

Or  put  the  caaa  of  a  legacy  spedflc,  of  a  note, 
or  chose  in  action,  where  executor  Is  here,  and 
person  liable  on  the  chose  in  action  beyond 
process. 

c.  The  attachment  was  rightly  laid  in  Oliver's 
hands,  for  it  must  be  laid  in  the  hands  of  the 
possessor  of  the  thing  attached.  ( Van  Brunt  v. 
FOce  A  Ward,  4  Giir  370,  276.) 

And  possession  of  the  evidences,  together 
with  the  assignment,  vests  the  po^essKHi  of 
the  chose  in  action  in  transferee.  (Dearler. 
Hall.  3  Russ. ,  1 ;  Farmers'  Bank  ofDeiauiare  v. 
Beaston,  7  0.  428,  429;  Gardner  y.  Loch 

Ian,  4  Myl.  &  Craig,1^9,183;  fi^ocA:  v.  Zaeharie. 
8  How.,  488,  612.) 

That  Oliver  is  legally  chargeable  with  the 
possesBion  the  evidenceB  of  debt,  since  th^ 
were  under  his  control,  and  should  have  so 
stated.  (Morriee  v.  Jjitaby.  3  Bevan,  500;  At- 
torney-General  V.  Bailiff  of  E.  it,  3  Myln.  * 
K.,  35;  2  Danl.  Ch.  Pr.,  259.  260;  Woodtf. 
MwrteU,  IWi,  107.) 

*d.  That  the  money  had  not  been  [*019 
actually  received,  was  no  obstacle  to  a  judg- 
ment of  condemnation,  with  a  stay  of  execu- 
tion till  it  should  be  collected ;  for  the  court  lias 
power  to  modify  its  judgments  and  process  to 
suit  that  exigency  of  each  case;  e.  g.,  where  tbe 
property  is  subject  to  a  lien,  to  have  it  ascer- 
tained was  to  get  at  the  surplus.  (Davidaon't 
Lessee  v.  Bea^y,  8  H.  &  McH.,  594;  Fratt  v. 
Lau>.  9  Cranch,  456,  496;  Serg.  on  Attach.,  91. 
94;3Rawl.,  237.) 

And  where  laid  in  the  hands  of  a  debtor,  on 
a  debt  not  yet  due,  no  plea  of  nvUa  bona  is  al- 
lowed; but  condemnation  is  given,  and  execu- 
tion stAyed  till  debt  due.  {Somervilte  v.  Broien. 
0  Gill,  899;  Serg.  on  Attach.,  101.  102,  109.) 

Or  where  papers  detained  abroad.  (4  Dall.. 
253;  2  Binney,  453;  Serg.  on  Attach.,  145.) 

So  the  court  could  have  condemned  Good- 
win's interest,  and  either  have  sold  it  or  evited 
its  collection. 

e.  That  the  attachment,  b^  way  of  execution, 
applies  to  all  judgments,  without  rerard  to  the 
residence  of  the  ttefendaot.  (1  D,  L.  M.,22.  28; 
Act  1715,  ch.  40.) 

1.  Tbe  operative  words  of  the  section  giving 
the  remedy  are  of  the  widest  possible  scope. 

Howard  14. 
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2.  The  use  of  the  word  "  absent"  before  de- 
fendant, occurs  only  in  the  last  clause  of  the 
section  requiring  notice  of  the  garoiBhee. 

8.  They  onljr  create  a  doubuul  implication, 
wbicb  is  not  sufficient  to  limit  the  umveraallty 
of  the  enacting  words. 

4.  This  section  expresaly  dispenses  with  the 
prerequisites  prescribed  in  the  1st  and  2d  sec- 
tions, provimng  for  the  protection  of  absent 
defendants. 

6.  The  5th  section  of  the  Act  implies,  that  an 
attachment  may  be  levied  on  the  fcootls  of  a 
resident.  (Printe<l  out  of  place.  1  D.  L.  M., 
763.) 

6.  The  oldest  form  of  attachment,  by  way 
of  executions,  apply  to  residents.  (2  Harris' 
Entries,  611;  2  Evan's  Harris,  877.) 

7.  The  defendant  must  have  been  in  the  State 
before  judgment  could  have  been  recovered; 
yei  2d  section  prescribes  no  way  to  show  the 
removal. 

8.  The  law  of  1831.  ch.  321,  is  declaratory, 
and  not  binding;  the  United  States  courts  ought 
not  to  be  allowed  to  raise  an  implication,  so  as 
to  do  by  construction  what  it  could  not  do  by 
'Cnactmebt. 

9.  It  contravenes  the  whole  purpose  and 
policy  of  the  attachment,  by  way  of  execution. 

/.  If,  therefore,  the  court  think  the  assign- 
ment of  1825.  or  any  assignment  before  Oc- 
tober, 1826.  covered  the  commisuons  on  the 
Mervin  claim,  they  are  covered  by  the  above 
reasoning. 

<I20*]  *But  if  not.  yet  Oliver,  holding  pos- 
session of  the  evidentxs,  the  right  to  receive 
the  proceeds,  and  being  the  party  directed  to 
pay  Ooodwin,  he  held  Goodwin's  claim  to  the 
commissions  as  agent,  sufficiently  to  make  him  a 
fit  eamishee,  as  having  that  credit  in  his  hands. 

Though  the  court  doubt  as  to  the  commis- 
«iOD8  and  Mervin  debt,  that  will  not  affect  the 
mort^iage  of  the  share  In  the  company. 

This  fund  could  have  been  reached  by  bill 
in  equity. 

(o.)  A  bill  in  equity  is  competent  to  compel 
the  application  of  the  equitable  property,  the 
choses  in  action  and  equities  of  redemption  of 
a  Judgment  debtor  which  cannot  be  reached  by 
)!■  fa.  to  the  satisfaction  of  the  judgment. 
iSooU  V.  SehoUg,  8  East,  467.  508,  609;  Clayton 
T.  Anthony,  «  Rand.,  285;  DoUt  v.  Qeiger,  2 
<3rat.,  112;  HtOey  v.  WiUiam,  1  Leigh,  140; 
ffiid&a  V.  Bpad^,  20  Johns.,  554.  563,  564.568; 
2  Johns.  Ca^. ;  McDermott  v.  Strong,  4  Johns. 
Csa.,  6s7. 690,  692;  Boyordv.  flb//7ian..  4  Johns. 
Caa.,  Spader  v.  ilarn,  6  Johns.  Cas..280; 
SdUett  V.  Thompson.  6  Pa«e.  583;  Ormth  v. 
PM.  County  Bank.  6  Oill  £  Johns.,  424;  Sar~ 
H»  A  Chauneeu  v.  Aleoek.  10  Gill  &  Johns., 251, 
2K;  McDonald  v.  Bank  U.  S.,  2  Pet..  107.) 

(6.)  An  execution  is  usually  required  as  prec- 
-edent  to  suit  in  equity. 

The  attachment  wrs  such  an  execution.  Even 
if  DO  condemnation  could  have  been  had  under 
it;  yet  neither  can  an  equitable  interest  in 
-chatlelaor  land  be  sold  under  &fi.fa.  at  common 
law.  But  the^.  fa.  is  held  to  bind  them,  and 
A  bill  lies  in  equity  to  sell  them. 

So  here,  the  attachment  was  the  most  ap- 

Eropiiate  form  of  execution  to  bind  an  interest, 
1  the  nature  of  a  credit  or  chose  in  action,  as 
preliminary  to  a  bill  in  equity,  to  have  it  ap- 
plied to  the  satisfaction  of  the  Judgment. 
flowABD  14. 


(e.)  To  this  preceding  the  facta  of  the  assign- 
ment, by  my  of  mortgage  to,  and  the  poasee- 
don  of  the  evidences  by  Oliver,  were  as  essen- 
tial as  to  the  sustaining  of  the  attachment. 

The  untrue  denials  in  the  answers  of  Oliver 
equally  misled  the  pltuntiff  to  the  abandonment 
of  his  remedy. 

The  fraud  gives  the  plaintiff  an  equal  equity 
now  to  call  on  the  court  to  do  him  justice  by 
subjecting  the  fund  to  his  judgment,  after  pay- 
ing Oliver  his  debt  and  expenses. 

The  points  raised  by  the  counsel  for  the  ap- 
pellees were  as  follows: 

The  theory  of  the  bill  is,  that  the  appellant 
had,  by  the  attachment  on  the  judgment  of 
himself  and  co-plaintiffs,  entitled  himself  to 
condemnation  of  Goodwin's  funds,  alleged  to 
be  in  'Oliver's  hands  as  garnishee,  and  [*62 1 
that  Oliver,  by  hla  false  and  fraudulent  answers, 
having  deprived  him  of  his  legal  right  to  such 
condemnation,  equity  vlW  compel  Oliver's 
estate  to  pay  the  money  which,  but  for  his  un- 
conscientious  conduct,  would  have  been  re- 
covered at  law. 

A  right  to  condemnation,  then,  as  agfdnst 
Oliver,  and  the  loss  of  that  right  through  his 
fraud  and  falsehood,  are  essential,  on  the  ap- 
pellant's own  showing,  to  bis  success. 

Neither  of  Uiese  elements  are  found  in  the 
case,  us  it  appears  on  pleadings  or  proofs. 

1st.  The  attachment  was  issued  against  law, 
and  would,  at  the  trial  (which  never  came  on, 
because  the  plaintiffs  in  th^  attachment  dis- 
continued it),  have  been  quashed,  and  is  there- 
fore to  be  regarded  as  void.  (Act  of  Maryland, 
1716,  chap.  40,  sec.  6:  Wdten  <&  Caton,  1  Har- 
ris &  McHenry,  407;  ffardm  di  Moorea,  7  Har- 
ris &  Johnson.  4.) 

2d.  The  attachment  was  irregular  and  void  for 
another  reason ;  that  the  Act  of  1715  (above  re- 
ferred to),  and  adopted  by  the  100th  rule  of  the 
Circuit  Court  of  Maryland,  authorized  no  sudi 
writ  in  the  case  of  a  resident  defendant  (Act 
of  1881.  chap.  321.) 

8d.  But  conceding  the  attachment  to  have 
been  regular,  it  could  only  take  the  ' '  lands, 
tenements,  goods,  chattels,  or  credits,"  of 
Goodwin,  in  Oliver's  hands  (see  Writ  19.  20^, 
and  there  being  none  of  these  things  in  his 
hands,  there  was  nothing  to  attach,  and  of 
course  nothing  to  condemn.  {Bmtton  ds  Novo- 
land,  7  Gill  &  Johnson,  480;  Meeker  and  WU- 
son,  1  Galltson,  419;  Act  of  Maryland.  1810. 
chap.  160;  Ford  &  Philpot,  5  Harris  Si  John- 
son. 312;  CampbeU  &  Morris.  8  Harris  &  Mc- 
Henry. 535  ;  9  Crancb,  477.) 

4th.  If  there  was  anything  in  Oliver's  hand 
at  the  time  of  the  attachment,  it  was  only 
Goodwin's  claim  on  the  governmentof  Mexico, 
for  assistance  rendered  to  Mina,  in  his  attempt 
to  revolutionize  Mexico  when  a  province  of 
Spain,  in  violation  of  our  neutrality  Acts;  and 
such  a  claim  has  been  decided  by  the  Maryland 
courts,  in  the  case  of  Goodwin's  trustee  against 
these  appellees,  to  be  of  such  a  character  that 
the  law  of  Maryland  will  not  recognize  Its  ex- 
istence, and  of  course  no  condemnation  could 
be  had  of  it. 

Sih.  The  discontinuance  of  the  attachment 
was  the  voluntary  act  of  the  appellant;  and  as 
he  was  not  bound  by  Oliver's  answers  to  the 
interi-ogatories  in  attachment,  but  might  have 
tested  their  truth  by  bringing  the  attachment 
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to  trial,  his  failure  to  proceed  at  law  gives  him ' 
no  right  to  come  into  equity. 

6th.  Oliver's  answers  were  true.  Goodwin's 
share  in  the  Mexican  Company  was  assigned  to 
622*1  Oliver  absolutely  in  1835,  *and  no  in- 
terest inereiu  remained  in  Goodwin  at  the  time 
of  the  attachment.  Goodwin's  interest  in  bis 
commissions  and  his  claim  on  Mervin  were  not 
assigned  to  Oliver  till  May.  1829,  nearly  two 
years  after  the  answen,  and  at  the  time  of  the 
attachment  Oliver  had  no  interest  whatever  in 
eiUier  of  these  claims. 

Mr.  JtuUee  CMer  delivered  the  opinion  of 

the  court; 

Without  attempting  to  give  a  history  of  the 
facts  of  this  case,  as  exhibited  in  the  plead- 
ings and  proofs,  or  noticing  all  the  objections 
of  the  equity  of  the  bill,  we  think  there  are 
two  of  its  coarges  or  allegations,  on  which  its 
whole  cQuity  rests,  and  which  the  complain- 
ant has  failed  to  substantiate. 

1.  That  there  were  in  the  hands  of  Robert 
Oliver  at  the  time  the  attachment  was  laid,  any 
chaUela,  ri^ta,  or  credits  of  Lyde  Goodwin, 
"which  were  bound  by  said  attachment." 

S.  That  Robert  Oliver  was  guilty  of  false- 
hood or  fraudulentcottcealment  of  facta,  in  his 
answers  to  the  interrogatories  proposed  to  him 
as  garnishee  in  the  attachment. 

In  1816,  and  previous  to  his  insolvency, 
Lyde  Ck>odwIn  had  become  a  shareholder  in 
the  Baltimore  Mexican  Company,  to  the  extent 
of  one  ninth  part.  This  Company  had  fur- 
nished means  to  General  Mina  to  fit  out  a  war- 
like expedition  against  Mexico,  then  a  depend- 
ency of  Sp^n.  The  expedition  of  Mina  hod 
failed,  and  he  had  perished  with  it.  This  trans- 
action of  the  Comiwny  was  illegal,  and  punish- 
able as  a  mis(temeanor,  with  fine  and  imprison- 
ment. The  contract  was  Uierefore  void  in  law, 
and  could  not  be  the  foundation  of  any  debt, 
nor  could  the  stock  thus  created  be  treated  in 
law  as  a  thinj;  of  value:  and  from  the  uncer- 
tainty of  its  future  prospects,  Its  value  in  the 
market  was  little  better.  It  was  merely  possi- 
ble that  Mexico,  if  successful  in  her  struKgle 
for  Independence,  might,  at  some  future  day, 
assume  the  payment  of  the  debts  contracted  by 
Mina;  and  if,  as  it  was  possible,  or  perhaps 
probable,  that  at  some  day  still  further  in  the 
future  the  payment  may  be  obtained.  Good- 
win's title  in  this  possibility  or  expectancy,  or 
whatever  it  might  be  called,  was  supposed  to 
have  passed  to  Brown,  his  assignee,  under  the 
Insolvent  Act  Afterwards,  in  1824,  Mexico 
having  achieved  her  independence,  passed  a 
decree  promising  to  acknowledge  "  the  debts 
that  may  be  proven  to  have  been  contracted 
for  the  service  of  the  nation  by  the  Generals  de- 
clared bene  meritot  delapatria," ot  whom  Mina 
was  one.  This  renewed  the  hopes  of  the  Com- 
pany, that  possibly  something  might  be  recov- 
ered hereafter  on  this  pledge  of  the  Mexican 
government;  and  Robert  Oliver  was  appointed 
the  attorney  on  the  part  of  the  Company  to 
prosecute  their  claim.  Lyde  Gk>odwln  being 
623*]  *in  actual  want  of  the  means  of  bub- 
sisience,  persuaded  Robert  Oliver  to  advance 
him  the  sum  of  $2,000,  and  take  a  traiufer 
from  Brown,  his  insolvent  trustee  of  this  claim, 
as  security. 

In  this  i^tuation  of  a&irs,  the  attach tneot  of 


Baring,  Brothers  &  Co.  was  served  on  Robert 
Oliver,  as  garnishee  of  Lyde  Goodwin,  in  1897. 
Now  it  is  admitted  that  Oliver  was  a  creditor 
of  Lyde  Goodwin,  and  not  a  debtor.  Hia 
power  of  attorney  put  him  in  possession  of 
nothing  which  coula  be  attached  as  the  prop- 
erty of  Goodwin.  The  insolvent  assignment 
was  supposed  to  have  vested  Goodwin's  inter- 
est in  this  expectancy,  Hn  Brown.  If  it  did 
not  do  so.  as  baa  rince  been  decided,  Oliver 
had  no  title  to  Goodwin's  claim.  And  if  it 
did,  and  if  Oliver  held  it  merely  as  a  security 
for  the  s;im  advanced  by  him.  the  equitable  as- 
signment taken  as  such  security,  was  his  own;, 
it  was  but  an  instrument  to  obtain  satisfaction 
for  his  debt;  it  conferred  nothing  but  a  right  in 
equity.  Whether  it  was  valid  or  invalid,  ab- 
solute or  defeasible,  it  did  not  constitute  him  a. 
debtor  of  Lyde  Goodwin,  or  put  him  in  poons 
sioo  of  any  of  his  credits  or  effects,  so  as  to- 
subject  him  to  an  attachment  as  Goodwin'a 
ramishee.  It  was  not  till  after  the  death  of 
Robert  Oliver,  and  more  than  ten  years  after 
the  attachment  of  complainant  was  discontin- 
ued, that  the  Untied  States  made  the  Conven- 
tion of  April,  1880,  with  Hezioo.  under  which 
commissioners  were  appointed,  before  whom 
this  claim  of  the  Baltimore  Company  was- 
proved,  and  acknowled^d  by  Mexico  as  a  just 
debt.  Then  for  the  first  time,  this  uncertain 
claim  or  equity,  assumed  the  form  of  a  credit, 
and  an  existence  as  a  legal  chose  in  action. 
But  in  th^t  character  it  never  existed  in  the 
hands  of  Robert  Oliver.  If,  at  the  time  the 
attachment  was  served  on  him,  the  claim  of 
Lyde  Goodwin  had  existed  as  a  debt  due  him 
by  a  citizen  of  Maryland,  and  Oliver  held  an 
equitable  transfer  either  absolute  or  defeasible, 
it  Is  abundantly  evident  that  the  proper  peraon 
to  be  made  garnishee  in  an  attachment,  would 
have  1)een  the  debtor,  not  the  equitable  claim- 
ant of  the  debt.  He  baa  but  an  equity  or  a. 
bare  ri^ht,  but  whatever  it  is,  it  Is  bis  own.  and 
his  claim  is  in  hostili^  both  to  thefdalntffl  and 
defendant  in  the  attachment. 

The  whole  foundation  of  the  complainant's 
equity  in  this  bill  rests  on  the  averment,  that 
the  interest  of  Lyde  Goodwin,  whatever  it 
was,  in  this  Mexican  claim,  "was  bound  by  the 
attachment  laid  in  the  hands  of  Robert  Oliver, 
as  garnishee."  The  Mervin  claim  not  having 
been  assigned  till  after  the  attachment  was- 
withdrawn,  need  not  be  noticed.  The  decision 
of  this  point  against  the  averment  of  the  bill, 
would  dispose  of  the  case. 

But  as  we  think  the  charges  made  in  the  bill 
against  Robert  *01iver.  of  false  and  [*624- 
fraudulent  concealment,  have  not  been  sus- 
tained, it  is  due  to  the  memory  of  one  who  al- 
ways sustained  a  high  reputation  as  a  merchant 
and  man  of  honor,  to  notice  this  point. 

It  must  be  remembered  that  the  purpose  of 
the  interrogatories  was  to  ascertain  whether 
Oliver  had  in  his  hands  any  credits  or  e0ects 
of  Lyde  Goodwin,  subject  to  attachment;  and 
also  that  Brown,  the  insolvent  assignee  of 
Gktodwin,  was  supposed  to  have  had  the  title 
to  Goodwin's  interest  vested  in  him."  The 
legitimate  inquiry  was  cot,  therefore,  whether 
Brown  had  abused  his  trust,  by  selling  or  mort- 
gaging the  trust  property  for  the  beneflt  of 
Gixtdwin ;  or  whether  Oliver's  claim  under  the 
:  assignee  was  valid  or  not.   This  inquiry  was 
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vhoDj  ImleTut  In  the  Inveatlgatloii,  nnder 
the  tttachmeDt  proceeding.  Nor  was  Oliver 
boood.  In  that  inTeBtigaUon,  to  make  any  dla> 
cloBUTe  of  the  strength  or  weakness  of  his  own 
title,  which  was  hostile  to  that  of  the  plaiatlff. 
The  discorei;  sousht,  was  not  of  Olivers  equi- 
ties, bat  of  Goodwill's  assets.  Oliver's  answers 
to  the  interrogatories  were  drawn,  no  doubt, 
learned  counsel,  fully  aware  of  the  nature 
of  the  proceedings,  and  the  rights  of  the 
partlea  noder  them.  The  answers  were  strictly 
true  to  the  letter.  The  gamfsbee  bad  not  in 
his  hands,  "any  fuocb,  evidences  of  debt, 
stoclu,  certificates  of  stock,  belonging  to  Lyde 
Goodwin,  nor  any  acknowledgment  bv  the 
Mexican  eovemment  to  said  Lyde  Qooawin/' 
OD  which  the  attachment  could  be  laid.  What 
daimii  or  ■eemities  he  blmaelf  had  as  a  cred- 
itor of  Ooodwin.  the  plaintiff  In  that  proceed- 
ing had  no  ri|^t  to  tDquire,  nor  waa  OHver 
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bonnd  to  answer.  If  he  had  nothing  which  the 
plaintiff  could  attach,  it  was  no  fraud  on 
plaintiff  to  keep  his  oira  counsel,  and  make 
no  dtscloeure  as  to  the  nature  of  his  own  se- 
curities. 

7%«  decree  of  the  CXreuit  Court  u  Our^ore  <tf- 
fimud. 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Hairland. 
and  was  argued  by  counsel;  on  coitridCTation 
whereof,  it  Is  now  here  ordered,  adjudged  and 
decreed,  by  this  court,  that  the  decree  of  the 
aald  Circuit  Court  in  this  cause  he,  and  the  same 
is  heretgr  affirmed,  with  coats. 


Cited— 17  How.,  2tt, 
810. 
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PROCEEDINGS 


in  RELATION  TO  TBS 

DEATH  OF  WILLIAM  R.  KIKG, 

UTB  TICB-PRBSIDBHT  OP  TOE  UNITED  ffTATRB. 


December  0th,  185S. 
At  the  opeDing  of  the  Court  this  morning, 
Mr.  Gushing,  the  iLttomey-QeDeral  of  the 
United  States,  addressed  the  Coort  as  follows: 

May  it  please  your  Honors:  I  rise  to  sub- 
mit a  motion,  which  seems  to  be  called  for  by 
the  nature  of  the  subject  matter.  God,  in  bis 
iDBcnitable.  but  supreme  will,  has  removed 
from  the  eervlce  of  the  country,  and  from  that 
path'of  honor  which,  through  a  long  lifetime 
of  greatness  and  goodness,  he  had  bo  nobly 
trod,  the  Vice-President  of  the  United  States. 
When  the  voice  of  some  future  panegyrist,  on 
the  banks  of  the  Missis^ppi — the  Bravo  of  the 
Columbia— shall  upetk  of  the  heroes,  the  legis- 
lators, the  statesmen  and  the  magistrates  of  our 
country,  as  it  recounts  the  names  borne  on  that 
glorious  roll  of  immortality,  it  cannot  fail  to 
pause  with  unalloyed  satisfaction  at  the  name 
of  William  R.  King.  Providence,  from  time 
to  time,  raises  up  men  to  lead  armies  on  to 
victory  through  the  clash  of  the  battle  field, 
or  by  rare  gifts  of  written  or  spoken  thought, 
to  wield,  at  will,  the  fiercest  impulses  of  na- 
tions. Such  men,  if  they  have  a  superlatively 
splendid  career,  yet  have  an  agitated  one. 
They  create  events,  and  they  partake  of  the 
vicissitudes  of  events.  They  may,  they  often 
do,  have  shaded  sides  of  the  mental  formation, 
without  which  the  bright  ones  would  be  too 
dazzllngly  brilliant.  Tliey  come  to  be  prised 
or  dispraised  allematel^,  according  to  the 
li^bt  in  which  their  actions  are  viewed,  and 
the  flux  or  reflux  of  the  tides  of  popular  emo- 
tion. If  William  R.  King  be  not  of  these,  yet 
he  has  an  appropriate,  and  perhaps  he  has  a 
more  enriable  place  in  the  temple  of  fame  and 
in  the  hearts  of  Americans.  For  of  him.  it  is 
with  plainest  truth  to  be  said,  that  with  lofty 
elements  in  his  character  to  merit  and  receive 
the  most  absolute  commendation,  there  is  noth- 
ing in  it  open  to  censure.  He  stands  to  the 
memory  in  sharp  outline,  as  it  were,  against 
the  sky,  like  some  chiseled  column  of  antique 
art,  or  some  consular  statue  of  the  imperial  re- 
public wrapped  in  its  marble  robes,  grandly 
beautiful  In  its  simple  dignity  and  unity  of  a 
faultless  proportion. 

Placed  at  an  early  age  hi  that  august  assem- 
bly, the  highest,  aH  things  considered,  in  this 
or  any  other  hmd.  the  Senate  of  the  United 
States — and  continuing  tliere,  save  with  brief 
tnlamipUon  of  the  most  eminent  diplomatic 


employment,  during  a  whole  generation  of 
time — and  repeatedly  elevated  to  preside  over 
its  deliberations— he  had  grown  to  be,  not  of  it 
merely,  but  its  representative  man,  its  typical 
person.  Its  all  conspicuous  model  of  an  up- 
right, pure,  spotless,  high  minded,  chlvarlic 
Amerioui  Senator.  Th»  It  is,  in  my  Judg- 
ment, which  constitutes  the  distinctive  trait  in 
his  character  and  career,  and  which  drew 
to  him  the  veneration  and  (he  confidence  of  his 
countrymen. 

We  think  of  him  almost  as  an  historical 
raonament  of  senatorial  integrity,  rather  than 
as  a  mere  mortal  man  of  the  age.  Like  that 
gallant  soldier,  who  received  the  bat&i^.  of  mar- 
shal iu  the  very  scene  of  his  achievements, 
and  fell,  struck  by  a  cannonshot,  in  the  act  of 
grasping  the  insignia  of  his  command,  so  the 
vice- President  did  but  reach  the  pinnacle  of 
his  greatness  to  die.  Such  a  death,  so  timed, 
though  premature  for  us  whom  he  has  left 
behind  to  the  uAh  and  cares  of  public  duty,  was 
not  premature  for  the  consummate  complete- 
ness of  his  renown.  Knowing  how  deeply  hm  loss 
must  be  deplored  by  your  Honors,  it  Is  deemed 
fitting  for  me  to  move  that  this  court.  In  unison 
with  what  has  t>een  done  In  both  Houses  of 
Congress,  do  now  adjourn,  in  manifestation  of 
ita  respect  for  the  memory  of  the  deceased 
Vice-Preddent  of  the  United  Slates. 

To  which  Mr.  Chief  JutHee  Tanbt  replied: 

The  court  is  sensible  that  every  mark  of  re- 
spect is  due  to  the  memory  of  the  lato  Vice- 
President,  William  R.  King. 

His  life  was  passed  in  the  public  service,  and 
marked  throughout  by  its  purity,  integrity  and 
disinterested  devotion  to  the  public  g<md. 

It  Is  true  that  no  part  of  it  connected  him 
particularly  with  the  judicial  branch  of  this 
government,  but  the  people  of  the  United  States 
had  elevated  him  to  the  highest  office  but  one 
in  their  gift;  and  the  loss  of  a  statesman  like 
him.  so  honored  and  so  worthy  of  the  honor  be- 
stowed, is  felt  to  be  a  public  calamity  by  this 
department  of  government  as  well  as  by  that 
to  which  be  more  immediately  belonged.  And 
as  a  toiten  of  their  high  respect  for  nim  while 
living,  and  their  sincere  sorrow  for  hU  death, 
the  Court  will  adjourn  to-day,  wiUioat  trans- 
acting its  ordinary  business. 

Whereupon,  proclamation  being  made,  the 
Court  is  adjourned  until  Monday  morning  at 
11  o'ckKk. 
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1*]  "THE  UKITED  STATES,  AppeOanU, 

V, 

SAMUEL  DAYENFORrB  HEIRS. 

Qrant  hy  Spanish  mUitary  eommander,  when 
entitled  to  confirmation — caute  not  disrruBsed 
fffr  petition  tpeaking  of  perfect  and  thoaing 
imperfect  title — Qrantut  under  U.  8.  necet- 
mrgpartiet. 

Two  mnta  of  land  In  the  oountrr  known  as  the 
neutml  territory  lylwr  between  the  Sabine  Blver 
and  the  Arroyo  Hondo,  oonflrmed,  namely :  one 
for  La  Nana  granted  Id  1798,  and  the  other  for  Los 
Ornietraai  firranted  In  1796. 

These  Biwits  were  made  by  the  commandant  of 
the  Spanlsb  poet  of  Naoogdoohes,  who  at  that  time 
.bad  power  to  make  Inoboate  grantB. 

In  both  cases  the  grants  bad  defined  metes  and 
bounds,  and  the  grantees  were  placed  Id  poesesaioD 
bya  public  offlcer.aad  exercised  many  acts  of  own- 
ership. 

Hie  evidence  of  the  grants  was  copies  made  by 
the  commandant  of  the  post,  and  also  ooples  made 
br  tbe  Land  Office  In  Texas.  Tbeee  copies,  under 
the  circumstaaoes,  are  sufficient. 

At  tbe  date  of  these  vrants.  It  was  necessary  to 
obtain  the  ratlflcation  or the  dvll  and  military  gov- 
ernor before  tbe  title  became  perf  eoetd.  This  not 
faavlng  been  done  in  tbe  present  case,  the  title  was 
hnpenect,  altbougb  the  petition  alleges  that  It  was 
perfect,  and  tbe  District  Court  bad  Jurisdiction  uo- 
dertbe  Acts  of  18U  and  ISU. 

But  tbe  District  Court  ought  not  to  have  decreed 
tbat  floats  should  lasuewbere  the  United  States  had 
sold  portions  of  the  land,  because  these  vendees 
«a>e  not  made  parties  to  toe  proceedings. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  tbe  Eastern  Dis 
trict  of  Louisiana,  under  the  Acts  of  1824  and 
1844.  BO  often  referred  to  in  cases  previously 
leported. 

The  facts  of  the  case  are  redted  in  the  opin- 
ion of  the  Court. 

It  was  argued  by  Mr.  Cashinff  (Attorney- 
General)  on  the  part  of  the  Unitea  Stales,  and 
by  Meurn.  Baidwin  and  Johnson,  with 
whom  was  Mr.  Coxe»  on  behalf  of  the  appel- 
lees. 

The  points  made  on  Uie  part  of  the  United 
States  were, 

L  That  the  court  below  liad  no  jurisdiction, 
and  ttiat  the  decrees  are  therefore  nullities. 

These  grants  were  complete  titles,  requiring 
noibing  more  to  be  done  to  perfect  them ;  and 
2*]  the  cases  are  full  of  proof,  offered  'by 
the  claimants,  to  show  that  the  granis  were  per- 
fect grants.   But  the  Act  of  iWi  applies  only 
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to  cases  of  incomplete  titles,  to  cases  protected 
by  the  Treaty  of  1808,  ' '  and  which  might  have 
been  perfected  into  a  complete  title,  under,  and 
in  conformity  to.  the  taws,  usages  and  customs 
of  the  governments  under  which  the  same  orig- 
inated, bad  not  the  sovereigiity  of  tbe  country 
been  transferred  to  the  United  Stales."  (I 
Land  Laws.  886.)  The  point,  it  is  conceived, 
is  decided  in  the  case  of  Ths  United  States  v. 
Bejfnea,  9  How.,  144,  bottom  of  page,  and  145. 

II.  That  there  is  no  sufficient  evidence  of 
the  execution  of  the  grants  by  fenuudez  and 
Qaadiana, 

III.  That,  even  if  their  execution  is  proved, 
then  they  are  void;  because  Fernandez  and 
Gaudiana  had  no  authority  to  make  such  large 
grants.  Laws  for  tbe  sale  and  dintributloo  of 
lands.  (2  White's  Rec.,  p.  48  to  55;  Royal 
Ordinance  of  18th  October.  1749.  Ibid.,  67; 
RoT^  Ordinance  of  1764,  O'Reilly's 
and  Ghnroso's  Regulations.  Ibid.,  229,  381.) 

IV.  That  even  if  their  execution  is  proved, 
then  the  grants  are  void,  because  no  lands  were 
severed  from  the  public  domain  by  surveys, 
giving  a  certain  location  previous  to  tbe  Treaty 
of  1600  or  eveQ  1803,  and  the  descriptions  in 
the  granis  are  so  vague,  indefinite  and  uncer- 
tain, that  no  location  of  tbe  lands  embraced  in 
them  can  be  given.  (United  States  v.  Miranda, 
16  Pet.,  166  to  160:  16  Pet.,  184,  216.  275.  818; 
10  Pet.,  881;  8  How.,  787  ;  5  How.,  26;  United 
States  V.  BoUdori't  Heirs,  11  How.,  68;  Le- 
eamptev.  United  ^ates,  Ibid.,  116.) 

V.  That  tbe  claimants  are  not  within  tbe 
provisions  of  the  Act  of  1834,  and  there  are  not 
tbe  proper  avenneDts  in  their  petitions  to  show 
that  they  are  entitled  to  its  benefits. 

The  counsel  for  the  appellees  made  the  follow- 
ing points: 

I.  The  territory  within  which  both  of  these 
grants  were  situate  whs,  at  their  respective 
dates,  within  the  boundaries  of  Texas  (tbe  Ar- 
royo Hondo  being  the  eastern  boundary),  and 
suDject  to  the  dominion  and  control  of  t£e  cora- 
mandancy  at  Nacogdoches,  so  far  as  relied  to 
tbe  granting  of  lands. 

3.  The  civil  and  military  commanduitB  at 
that  post  were,  ex  officio,  lieutenant-i^TernorB, 
and  had  authority  to  grant  htnds  within  their 
province  or  department. 

8.  These  grants  were  made  by  them  in  man- 
ner Slated  in  tbe  petitions,  and  were  in  con- 
formity with  the  laws,  usages  and  customs  nf 
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Spain,  which  then  existed  in  the  Province  of 
^xas  and  at  the  jiost  of  Nacogdoches. 

4.  These  grants  gave  to  the  grantees  tberein 
naoied,  and  to  their  legal  representatives,  a 
good  title  to  the  premises  In  them  respectively 
described. 

3*]  *5.  The  plaintiffs,  in  these  suits,  have 
shown  themselves,  by  a  re^ar  deduction  of 
title,  the  owners  of  toe  William  Burr  and  Sam- 
uel Davenport  interests  in  both  tracts;  and  are, 
therefore,  entitled  to  recover. 

Mr.  JokMon.  in  his  argument,  said  that  the 
United  States  had  not  denied  the  existence  of 
the  original  grants.  As  to  the  allegation  that 
the  lan^  were  not  severed  from  the  royal  do- 
main, if  the  grant  was  capable  of  being  located, 
it  need  not  be  actually  severed.  \Qlenn  v. 
Un&€d  States,  18  How.,  260.)  This  grant  can 
be  located.  A  center  being  given,  a  line  must 
be  run  from  it  two  leagues  to  the  north  and 
two  to  the  south;  then  from  each  end,  two  east 
and  two  west;  then  close  the  surv^.  The 
record  shows  that  the  center  tree  existed.  The 
other  grant  can  be  surveyed  also. 

But  it  has  been  said  that  if  these  titles  are 
good  for  anything,  they  are  complete  titles,  and 
therefore  not  within  the  jurisdiction  of  the 
court  under  the  Acts  of  1824  and  1844. 

We  are  aware  tbat  in  the  case  of  The  United 
States  v.  Bejfnes,  9  How.,  137.  this  court  baa 
decided  that  perfect  grants,  arMng  under  the 
Treaty  of  1808,  do  not  fall  within,  and  are  not 
embraced  by,  the  provlsious  of  this  law;  and  to 
that  decision  we  bow  with  respectful  defer- 
ence; but  we  ask  the  court  whether  the  two 
grants  under  consideration  are  of  tbat  descrip- 
tion? We  submit  to  your  Honors  whether  the 
fact  that  these  grants  were  made  by  the  civil 
or  military  commandants;  whether  from  the 
fact  that  thef  lay  within  the  neutral  territory,  a 
territory  which,  from  its  earliest  history,  was 
in  dispute  between  the  commandants  at  Natchi- 
toches, in  Louisiana,  and  Nacogdoches,  in 
Texas,  and  which,  by  the  Treaty  ot  1819.  falls 
within  the  limits  of  Louisiana;  seeing  that  the 
CTants  ori^nated  with  the  commandant  In 
Texas— «re  not  considerations  which  will  take 
these  cases  out  of  the  operation  of  that  decidon. 
Notwithstanding  the  proof  in  these  cases  to  the 
contrary,  we  submit,  whether,  under  the  laws 
of  Spain  and  of  the  Indies,  ttricti  Juris,  these 
grants,  to  make  them  perfect  and  complete,  did 
not  require  the  sanction  of  the  Home  Depart 
meat  and  authority.  Such  was  the  construction 
put  upon  tbem  by  Governor  Salcedo  himself, 
the  Governor  of  tbe  Internal  provinces,  when 
"on  his  way  to  San  Antonio  he  collected  all 
the  titles  he  could,  in  order  to  have  them  con- 
flnned."  (See  Colouel  Bloodworth's  testimony, 
Y.  «fe  M.,  O.  R.,  p.  201;  N.  R.,  187.)  And  did 
not  tbe  submission  of  Davenport  &  Co.  of  one 
of  the  grants  to  Gtoremor  Salcedo,  show  that 
tbey  deemed  the  sanction  of  the  acts  of  the 
tniliiary  commandant, who  made  tbe  grant,  by  a 
higher  authority  necessary;  and  did  not  the  ac- 
4*]  tion  of  that  Governor  show  his  own  •acqui- 
escence in  these  views,  and  also  show  that  the 
grant  was  further  embarrassed  by  the  fact  that 
It  lay  within  the  neutral  territory?  (Y.  &  M.,  O. 
R.,  p.  140;  N.R.,  180.)  This,  too,  is  In  accord- 
ance with  the  testimony  of  Beojamin  Fields, 
who  swears  that  he  always  supposed  such  sanc- 
tion necessary  (pp.  93  and  98;  N.  R,  89,  90); 
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and  are  not  these  views  strengthened  by  refer- 
ence  to  the  note  of  the  CcnumissiQners  {pp.  48, 
44,  and  fil)?  In  which  last  note  tbe  ConuniB- 
sioners  say : 

"  It  appears  to  be  an  historical  fact,  Oiat  the 
strip  of  country  called  the  neutral  t^torywas 
early  disputed  by  the  ancient  governments  of 
Texas  and  Louistana,  both  alternately  assuming 
and  repelling  jurisdiction  over  it;  and  even 
after  both  provinces  were  united  under  the  Do- 
minion of  Spain  the  dispute  did  not  subnde, 
but  was  kept  alive  andperpetuated  by  the  loc^ 
commandants,  &c."  These  Commisuoners,  in 
their  seversd  reports,  after  dasslog  these  In  the 
first  class  of  claims,  recommend  them  for  cot- 
finnation;  a  language  which  would  not  have 
been  used  in  reference  to  perfect  titles,  and 
which,  coming  from  them,  is  to  be  regarded  as 
tbe  language  of  the  gonemment  Itself.  (9  Pet., 
468.) 

These  were  the  grounds  on  which  the  district 
attorney,  in  the  court  below,  insisted  tbat  the 
grants  were  inchoate  and  not  perfect  and  abao- 
lute;  and  we  with  great  confidence  submit  to  tbe 
couri,  therefore,  whether  these  combined  con- 
siderations do  not  clearly  distinguish  these 
cases  from  that  of  77te  United  l^tet  v.  Beyna, 
before  referred  lo:  and  if  so.  whether  they  are 
not  embraced  by  the  Act  under  which  the  suits 
are  brdught;  and  in  view  of  the  whole  casein 
all  its  aspects,  we,  with  like  confidence,  submit 
whether  we  are  not  entitled  to  recover. 

(1  How.,  24:  7  Pet..  61;  10  Pet.,  808;  Gvil 
Code,  title  Prescription,  3431,  8487.  8438,  3465 
and  8466  ;  3  White's  Becop.,  101 :  Duff  Green's 
American  Slate  Papen,  Vol.  III.,  d.  73  to  83; 
lb..  Vol.  IV.,  pp.  84r^,  60.  61,  75;  ExecuUve 
Document,  88.  2d  session,  27th  Congress,  p.  81; 
Doe  V.  Ealam  et  ai.,  S  Pet.,  440;  Doe  v.  The 
CHy^MoHle,  lb..  468.) 

"The  authority  given  to  these  officers  (the 
Register  and  Receiver)  was  lo  be  exercised  only 
in  cases  of  imperfect  grants,  confirmed  b;^  tl^ 
Act  of  Congress,  and  not  cases  of  perfect  Utks: 
in  these  they  had  no  authority  to  act." 

Mr.  Ju^iee  Campbell  delivered  the  opinion 
of  tbe  court: 

Tbls  cause  comes  before  this  court  by  an  ap- 
peal from  a  decree  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Louiri- 
ana. 

The  appellees  filed  their  petition  In  that  coort 
to  establish  their  claim  to  a  share  In  two  grants 
of  land,  ^tuate  on  the  western  border  of  0>uisi- 
aoa,  in  the  country  known  as  the  *ueutral  [*5 
territory,  lying  between  the  Sabine  River  and 
the  Arrovo  Hondo. 

One  of  these  grants  was  issued  by  the  com- 
mandant of  the  Spanish  post  at  Nacogdoches 
to  £dward  Murphy,  the  1st  day  of  July,  1798, 
for  a  tract  of  land  called  La  Nana,  containing 
98,160  acres.  The  grantee,  in  the  month  of 
November  following,  conveyed  it  to  the  trad- 
ing firm  of  William  Ban-  &  Co..  of  vhicb 
Murphy  and  Samuel  Davenport,  the  ancestor 
of  the  appellees,  were  respectively  members. 

The  evidence  of  the  grant  consists  in  copies 
of  the  petition  of  Edward  Murphy  to  the  com- 
mandant, dated  in  February,  1798,  for  a  dona- 
tion of  the  tract  La  Nana,  situate  to  tbe  east  of 
the  Sabine  River,  on  the  road  leading  from 
the  Town  of  Natchitochea.   The  tract  asked 
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fur  forms  u  square  of  four  leagues  upon  that 
ro»d,  the  oenlar  of  which  la  the  prairie  adjoin- 
iag  the  bayou  La  Nana.  The  motive  of  tiie 
spplicatioQ  was,  that  the  petitioner  might  Iiave 
summer  pasturage  for  his  cattle  and  other  ani- 
mals. The  petition  was  granted  by  the  com- 
mandant, and  the  procurator  was  ordered  to 

f'lsce  the  grantee  in  possession.  The  procurator 
uldlled  this  order  the  first  of  August,  1798,  by 

Sing  upon  the  land  with  tiie  grantee  and  in 
;  presence  of  witnesses,  "toc«  him  by  the 
right  tiand,  walked  with  him  a  number  of  paces 
from  north  to  south,  and  the  same  from  east  to 
west,  and  he,  letting  go  fais  hand  (the  grantee), 
walked  about  at  pleasure  on  the  said  territoi? 
of  La  Nana,  pulling  up  weeds,  and  made  holes 
in  the  ground,  planted  posts,  cut  down  bushes, 
took  up  dods  of  earth  and  threw  them  on  the 

Srouno,  and  did  many  other  things  In  tolcen  of 
ic  possession  in  which  he  had  been  placed  in 
the  Dame  of  His  Majesty,  of  said  land  with  the 
bouodaries  and  extension  as  prayed  for." 

The  act  of  possession  was  returned  to  the 
commandant,  who  directed  "  that  it  should  be 
placed  in  the  protocol  of  the  poet  to  serve  as 
evideace  of  the  same,  and  that  a  certified  copy 
should  be  given  to  the  person  interested."  The 
conveyance  of  Hurphy  to  liis  firm  bears  date  in 
the  month  of  November  after;  was  executed  in 
tile  presence  of  tlie  same  commandtuit,  and  at 
that  time  the  certified  copies  offered  in  evidence, 
purport  to  have  been  made. 

The  other  grant  is  for  a  tract  of  land  called 
Los  Ormegas,  conUuniog  207,860  acres.  It  is 
founded  on  a  petition  of  Jaclnta  Hon  to  the 
commandant  of  the  same  post,  in  November, 
1795,  who  asked  for  the  concession,  that  he 
might  establish  a  stock  farm  for  the  raising  of 
mules,  horses,  horned  cattle,  &c.,  and  to  culti- 
vate the  soil.  The  tract  described  In  the  peti- 
tion contains  six  leagues  square  on  the  River 
Sabioe.  the  center  of  the  Western  line  being 
opposite  to  the  Indian  crossing  place  of  that 
6*]  river.  *The  prayer  of  the  petition  was  al- 
lowed the  same  day,  and  orders  given  to  the 
procurator  to  place  the  petitioner  in  possession, 
"with  all  the  usual  formalities  of  style,  and 
that  he  should  report  Ills  proceedings  for 
tbe  more  effectual  confirmation  of  the  prop- 
erty." 

This  order  was  executed  in  December,  1795, 
with  the  same  ceremonial  tliat  was  employed 
about  the  order  upon  the  La  Nana  grant,  and 
tbe  act  recording  the  transaction  was  placed  in 
tiie  protocol  of  the  post. 

The  paper  in  evidence  is  a  certified  copy 
made  by  Uie  comniaDdant  of  the  post  in  1806, 
shortly  before  the  conveyance  of  the  grantee  to 
tiw  firm  of  William  Barr  &  Co..  and  in  the 
certificate  tbe  copy  la  declared  to  have  been 
compared  and  corrected,  and  that  it  is  true  and 
genuine. 

Besides  these  papers,  the  plaintiffs  procured 
certified  copies  from  the  officers  of  the  Land  Of- 
fice in  Texas,  from  copies  of  the  protocol  made 
ia  1810,  which  were  submitted  by  the  firm  of 
Barr  &  Co.  to  the  Governor  (Salcedo)  of  one  of 
the  internal  provinces  of  New  Spain,  of  which 
this  post  was  at  the  time  a  dependency,  appar- 
ently for  tbe  purpose  of  obtaining  his  sanction, 
either  to  the  authenticity  of  the  document  or 
to  the  grant  it  evinced.  This  copy  of  the  La 
Msna  papers  does  not  correspond  with  that  ot 
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1798.  but  tliat  of  the  Ormegas  grant  is  BUtutan- 
tiallv  the  same  as  that  made  in  1806. 

The  plaintiffs,  further  to  support  their  claim, 
offered  evidence  satisfactorily  explaining  why 
these  papers  came  to  l>e  deposited  in  the 
archives  of  Texas  and  for  tbe  fact  of  their  dis- 
covery there. 

These  claims  were  presented  in  1812,  to  the 
commissioners  appointed  to  ascertain  .and  ad- 
just claims  to  lands  in  the  Western  District  of 
Louisiana,  and  have  been  before  the  several 
boards  which  have  been  dnce  constituted  tu 
effect  the  same  object.  The  genuineness  of  the 
signatures  which  appear  on  these  copies  of  the 
grant;  that  they  have  come  from  a  proper  de- 
positary; that  the  parties  who  now  bold  them 
nave  claimed  them  since  the  date  of  their  titles; 
tliat  the  lands  are  fitted  for  tbe  ol^ecls  for 
which  they  were  sought,  and  have  been  used 
for  that  purpose;  that  surveys  and  possession 
defined  tbeir  limits,  contemporaneously,  or 
nearly  so,  with  the  grants,  are  facts  sufficiently 
established  by  the  evidence  submitted  to  the 
District  Court.  No  imputation  upon  the  au- 
thenticity of  the  grants  occurs  in  any  of  the 
reports  or  acts  of  the  government,  but  in  the 
vuious  reports  of  the  Doards  of  inquiry  they 
have  been  treated  as  genuine,  resting  upon  just 
considerations,  and  entitled  to  confirmation 
from  tlie  equity  of  tbe  government. 

The  questions  now  arise,  have  these  grants 
been  legally  establishedt  *Were  they  with- [*7 
in  the  competency  of  tbe  persons  making  them? 
Are  tbey  binding  upon  the  faith  of  the  govern- 
ment of  the  United  Sutes?  Does  it  lie  within 
the  jurisdiction  of  this  court  to  render  a  decree 
favorable  to  the  petitioners? 

The  copies  made  by  the  Spanish  comman- 
dant from  the  protocol,  and  certified  by  him  to 
be  true  and  genuine,  though  dated  long  after 
tbe  protocol,  would  be  received  in  evidence  in 
the  courts  of  Spain,  as  possessing  equal  claims 
to  credit  as  the  primordial  or  ori|pnala  For 
the  reason  that  those  like  these  are  certified  by 
the  same  officer  whose  attestation  gives  authen- 
ticity to  the  protocol,  and  who  is  charged  to 
preserve  it.  (2  Escricbe.  Die.  de  leg.,  185.) 
And  this  court  for  tbe  same  reason  has  uni- 
formly received  them,  as  having  the  same  au- 
thority. (UnUed  States  v.  Perdieman,  7  Pet,, 
51;  Untied  Statea  v.  Deleepim,  15  Pet.,  S19, 
and  cases  dted.) 

In  this  case  the  evidence  of  the  loss  or  de- 
struction of  tbe  protocol  is  satisfactory,  ancTthe 
copies  would  be  admitted  as  secondary  evidence 
upon  well-settled  principles. 

Tbe  power  of  the  commandants  of  posts,  in 
the  Spanish  colonies,  to  make  inchoate  titles  to 
Unda  within  their  jurisdictions  has  been  re- 
peatedly acknowledged  by  this  court 

Under  the  laws  and  r^ulations  of  the  Span- 
ish Crown,  it  is  a  question  of  8<»ae  douU. 
whether  grants  for  the  purpose  of  gradng  cat- 
tle were  anytliing  more  than  licenses  to  use  the 
lands,  and  whether  they  were  designed  to  op- 
erate upon  the  dominion.  This  question  was 
presented  in  the  case  of  The  Umted  State*  v. 
aaerttu.  8  Pet.,  475,  upon  a  grant  "  with  the 
precise  condition  to  use  tiie  lands  for  the  pur- 
pose of  ratsing  cattle,  without  having  the  facul- 
ty to  alienate  the  s^d  land  by  sale,  transfer, 
control  of  retrocession,  or  by  any  other  title  in 
favor  of  a  atruger  without  the  knowledge  of 
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this  governmeDt/'  was  conflnnod  by  a  decree 
of  this  court  against  tbat  objection  upon  the 
part  of  the  goTemmeiit  (8  Pet.,  473-7t)9.)  We 
coDBider  the  quention  closed  by  the  decision  in 
that  case,  in  reference  to  the  counlry  formerly 
held  by  Spain,  lyin;;  to  the  east  of  the  Sabine. 

The  land  comprehended  in  these  graotA  at 
their  respective  dates  waa  within  the  unques- 
tioned dominions  of  the  Crown  of  Spain.  The 
evidence  clearly  established  that  the  comman- 
dants of  the  posts  at  Nacogdoches,  t>efore  and 
pubeequeDtly,  were  accustomed  to  make  con- 
cessions to  iands  in  the  neutral  territory.  This 
was  DOt  at  all  times  an  unquestioned  Jurisdic- 
tion, but  between  the  years  1790  and  1800,  it 
seems  to  have  been  generally  acquiesced  in. 
Home  of  the  grants  made  within  that  period 
have  been  conf  rmcd  by  the  United  States.  The 
dispute  of  this  jurisdiction  was  a  dispute  raised 
by  otiier  local  commandants  and  bad  no  rela- 
8*]  tion  to  the  controversy  which  arose  *be- 
tween  the  United  States  and  Spain,  upon  the 
construction  of  the  Treaty  of  St.  Ildefonso  and 
the  limits  of  the  cession  it  made.  Had  these 
sraQta  been  executed  after  the  date  of  that 
Treaty,  they  would  protnbly  have  been  con- 
trolled by  the  doctrine  of  the  case  of  Ths  Unit- 
ed Statet  V.  Reynea,  9  How..  137,  and  those  of 
a  kindred  character.  Having  been  executed  by 
officers  of  the  Crown  of  Spain,  within  its  domin 
ions,  and  in  the  exercise  of  an  apparently  legit- 
imate authority,  the  preeumpllon  is  In  favor 
of  the  rightfulness  of  the  act.  No  evidence 
has  been  given  on  the  part  of  this  government 
to  impugn  it,  and  much  evidence  has  been  ad- 
duced to  uphold  and  sust^n  it. 

The  petition  of  the  appellees  describes  the 
grants  to  be  complete,  wanting  nothing  to  their 
validity  from  the  authorities  of  Spain. 

They  have  adduced  evidence  to  show  that 
such  was  the  estimation  In  which  they  were 
held  by  the  inbabitanla  of  the  District  oi  Nac- 
(»doches.  If  the  court  had  adopted  this  con- 
cmsion  it  could  have  taken  no  jurisdiction  of 
the  case.  Its  jurisdiction  under  the  Act  of 
1814  is  merely  to  supply  the  deficiencies  In  the 
titles,  which  were  in  their  incipient  state  at  the 
termination  of  the  Spanish  dominion. 

The  facts  pleaded,  enable  us  to  determine  the 
case  without  a  reference  to  these  leml  conclu- 
sions of  the  parties.  In  7^  tfmm  Statet  y. 
Clarke,  8  Pet.,  486,  this  court  reviewed  the  or- 
dinances and  regulations  of  the  Crown  of  Spain 
forthe  disposition  of  its  uncultivated  lands  in 
the  Indies,  so  as  to  ascertain  in  whom,  among 
its  officers,  the  power  to  grant  resided.  From 
the  examination,  it  was  cotxUuded  that  in  1774 
it  was  confided  to  the  dvil  and  military  gov- 
ernors, from  whom  it  had  been  for  some  years 
previously  withdrawn,  and  that  it  remained 
with  these  officers  till  a  period  subsequent  to 
the  date  of  these  grants  in  the  territories  border- 
ing upon  the  Qulf  of  Mexico.  The  comman- 
dants of  posts,  and  other  sub-delegates  of  this 
offloer,  were  charged  only  with  a  superintend- 
encj  of  the  incipient  and  mediate  states  of  the 
title,  but  the  power  of  completely  scvenng  the 
subject  of  the  grant  from  the  public  domain 
was  uniformly  retained  by  that  central  juris- 
diction. We  are,  therefore,  of  the  opinion,  that 
these  concessions  must  be  treated  as  imperfect, 
and  dependent  upon  the  sanction  of  the  United 
States.   Upon  a  full  exunlnaUon  of  the  evl- 
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dence,  we  think  they  are  sustained  upon  prin- 
ciples of  equity,  ami  that  the  decree  of  the  Dis- 
trict Court  that  declares  them  to  be  valid  should 
be  affirmed. 

That  portion  of  the  decree  which  provides 
that  the  petitioners  be  entitled  to  locate  so  many 
acres  of  land  as  have  at  any  time  been  sold,  or 
otherwise  disposed  of,  out  of  said  subdivinons 
by  the  United  States,  or  any  other  unappnmri- 
ated  land  belonging  *to  the  United  States.  [*9 
within  the  State  of  Louisiana,  falls  within  the 
objections,  stated  in  the  case  of  '2^s  United 
State*  V.  Moore,  13  How..  309,  and  of  Utuled 
Statet  v.  MeDonogh,  at  this  terra,  and  cannot 
be  maintained.  To  this  extent  the  decree  of 
the  District  Court  is  reversed.  The  effect  of 
which  reversal  and  of  the  decree  rendered,  is  to 
exempt  the  lands  sold  or  disposed  of  by  the 
Unitcn  States  from  the  operation  of  the  piaiat- 
iff's  claim,  and  to  leave  the  question  of  indein- 
nity  between  the  claimant  and  the  Polltiosl 
Department  of  this  government. 

OBDKR. 

ThU  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
tlie  United  States  for  the  Eastern  Distnct  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
aideratiou  whereof,  it  is  the  opinion  of  this 
court  that  the  grants  set  forth  In  the  record  are 
valid  ^nts,  and  that  so  much  of  the  decree  (rf 
Uie  District  Court  as  confirms  them  should  be 
affirmed;  but  that  such  of  the  lands  embraced 
by  the  said  grants  as  have  been  sold  or  other- 
wise disposed  of  by  the  United  States  are  ex- 
empt from  the  operation  of  the  said  grants ;  and 
that  so  much  of  the  decree  of  the  said  District 
Court  as  authorizes  the  location  of  so  many 
acres  of  the  lands  embraced  in  the  said  grants 
as  have  been  sold  or  otherwise  disposed  of  by 
the  United  Slates,  on  any  other  unappropriated 
lands  of  the  United  States,  within  the  State  of 
LouL^ana,  is  erroneous,  and  should  be  re- 
versed. 

Whereupon,  it  is  now  here  ordered,  adjudged 
and  decreed,  that  so  much  of  the  decree  of  the 
District  Court  as  authorizes  the  location  of  so 
many  acres  of  the  land  as  have  been  disposed 
of  by  the  United  States  on  any  other  unappro- 
priated lands  of  the  United  States,  within  the 
State  of  Louisiana,  be,  and  the  same  is  hereby 
reversed  and  annulled;  and  that  the  lands  ho 
sold  or  otherwise  disposed  of  by  the  United 
States,  l>e,  and  the  same  are  hereby  exempted 
from  the  operation  of  the  said  grants. 

And  it  is  DOW  here  further  ordered,  adjudged 
and  decreed,  that  so  much  of  the  decree  of  the 
said  District  Court  as  declares  the  said  gianis 
to  be  valid,  be,  and  the  same  Is  hereby  af- 
firmed. 

Clted-16  How.,  IS,  18, 8D;  a  How^  lit;  1  BlaA.. 
6»;80tto,U9. 


•THE  UNITED  STATES.  AppeOant;  [*10 
e. 

THOMAS  H.  PATTERSON. 

Spanish  grant — conjirmaiion  ordered  for  km 
of  others  than  petitioner — person  not  pari]/  to 
tuit  cannot  intertene. 

I  A  claimant  of  a  sliare  of  the  ipants  spoken  of  la 
Ithe  preoediav  ease,  bavlnf  IhUed  to  produce  eri- 
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denoe  of  the  rlpht  of  bis  gmotor  to  convey  to  blm, 
cannot  have  a  decree  In  bis  favor. 

A  person  cannot  lnter\'ene  hero  who  was  no  par- 
tT  to  the  »ult  In  tbo  Ulslrlot  Court.  And  even  If  the 
practice  of  this  onurt  sanctioned  such  Intervention, 
there  is  notbloK  to  show  his  right  to  do  so  in  this 
cose. 

THIS  was  a  braacfa  of  the  preceding  case. 
The  orif3:ii]al  title  and  the  lands  were  the 
same.  Patterson  claimed  utider  a  deed  exe- 
cuted on  the  21st  of  November,  1886.  by  the 
tieirs  of  William  Barr,  deceaBe<i :  but  the  deed 
purported  (o  be  executed  by  their  attorney  in 
fact,  Robert  ThompsoD. 

The  cause  was  armed  by  tbe  same  counsel 
who  argued  the  preceding  case,  with  the  addi- 
tion of  Mr.  Lawrence,  who  claimed  to  inter- 
vene on  bt^half  of  the  heirs  of  Joiieph  Piemas. 

Mr.  Lawrence,  in  support  of  this  claim, 
alleged  that.  The  petitioners  rely  upon  a  convey- 
ance of  Jftcioto  Mora  to  Barr,  Davenport,  and 
Murphey,  bearing  date  tbe  23d  day  of  July, 
1S05.  This  is  the  only  title  they  set  up  in  their 
petition  to  iheOmiegas  tract. 

During  the  progress  of  tbe  cause  they  offered 
in  evidence  a  conveyance  from  Jacinto  Mora  to 
Joseph  Piemas,  bearing  dal«  the  25th  of  April, 
1790.  a  paper  purporting  to  be  a  conveyance 
from  Piemas  to  Vttor  Portia,  dated  80th  Au- 
gust. m04,  and  a  conveyance- from  Portia  lo 
Davenport,  dated  in  the  year  1818. 

All  of  these  instrumentsof  writing  are  in  due 
form,  except  the  most  important  one,  viz. :  that 
purporting  to  be  from  Piernas  to  Portia,  which 
was  not  authenticated  by  a  notary  or  oilier 
ofl]<«r,  is  not  taken  from  any  legal  depoBitory, 
nor  recorded  in  the  Land  Office,  and  in  which 
neither  tbe  handwriting  of  the  witnesses  nor  of 
Piemas  is  proved,  nor  the  witnesses  produced 
or  their  amence  accounted  for.  In  short,  there 
is  no  proof  at  all  of  the  genuineness  of  the 
paper,  but  it  is  left  for  the  court  to  judge  of 
tbe  genuineness  of  the  signature  of  Piernas. 

Now,  it  will  be  at  once  perceived  that  if  there 
were  no  defect  in  tbe  chain  of  title  from  Piemas 
to  Davenport,  this  would  have  heea  tbe  elder 
and  better  title  to  Davenport,  as  to  the  Ormegas 
tract;  and  yet,  though  tfaeconveyance to  Daven- 
port of  Piernas'  interest  was  in  1818,  and  this 
petition  was  filed  in  1845,  it  is  not  even  alluded 
to  in  the  petition. 

It  will  be  seen,  from  the  extract  from  Vol. 
ni.,  American  Stale  Papers  (Rec.,  46).  that  as 
11*]  late  as  1815-16,  Piemas  made  claim  *to 
this  land  before  the  Board  of  Commisuoners, 
and  DO  claim  was  made  by  Vitor  Portia. 

In  1824, 1825,  the  same  land  was  recommended 
for  confirmation,  but  was  never  actually  con- 
firmed by  Congress.  Piernas  had  in  the  mean 
Ume  died,  and  his  heirs  were  young  children, 
living  in  poverty  and  obscurity.  (See  letter  of 
Uayward,  Rec.,  172;  also  Report  to  Commis- 
■ioner,  Rec.,  213.) 

The  belts  of  Piemas  deny  that  he  ever  dgned 
tbe  paper  to  Portia,  and  aver  that  it  is  entirely 
fiaitious. 

Full  notice  of  the  claim  of  Piemas  was  before 
the  court  l>elow,  for  tbe  petitioners  introduced 
fais  title  themselves.  It  was,  therefore,  fully 
the  competency  of  the  court  tielqw.  if  they  per- 
ceived, from  the  record,  title  in  Piernas  to  the 
Ormegas  tract,  and  had  no  legal  evidence  be- 
toK  them  of  his  having  parted  with  that  title — 
to  have  reserved  the  rights  of  Pieriuu'  heirs  In 
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their  decree;  and  It  is  respectfully  submitted, 
that  it  is  within  the  power  of  this  court  (should 
the  validity  of  tbe  grant  be  affirmed)  to  protect 
those  rights,  so  far  as  they  appearin  tbe  present 
record. 

In  the  case  of  Oumiingham  and  AiMey,  14 
How.,  877,  this  court  interposed  me»o  taoiu,  to 
save  the  New  Madrid  title.  Here  an  older  title 
is  introduced,  the  Act  of  Congress  says  the 
court  is  to  decide  on  evidence  brought  in  by  any 
person  other  than  tbe  parties  to  the  suit.  If  so. 
It  is  proper  to  intervene  here.  Tbe  deed  from 
Piernas  to  Portia  had  never  been  recorded,  and 
the  court  below  Jiad  no  right  to  receive  It. 

Mr.  Baldwin,  in  reply  to  Mr.  Lawrence, 
made  the  following  points: 

1.  That  the  great  lapse  of  time  raised  a  strong 
presumption  aeainst  this  claim. 

From  24th  day  of  April.  1818,  when,  as  ap- 
pears by  the  recwd,  f^ernas  conveyed  his  inters 
est  in  that  tract  to  Samuel  Davenport,  no  claim 
has  ever  been  set  up  to  this  land,  either  by 
Piemas  or  bis  heirs,  until  now,  notwithstanding 
they  reside  in  New  Orleans,  where  their  suit 
was  tried  at  great  length  in  the  court  below. 

4.  That  the  claimants  under  Piemas  cannot 
intervene  in  this  court,  It  being  a  court  of  ap- 
pellate jurisdiction. 

8.  That  the  deed  from  Piernas,  being  an 
ancient  deed  under  tiie  laws  of  Louisiana, 
proved  itself. 

4.  That  it  was  regularly  proved— the  testi- 
mony of  Cmsat,  as  to  the  signature  of  Piernas, 
having  been  takm  without  objection  in  the 
court  oelow. 

5.  That  this  court  will  not  undertake  to  settle 
the  rights  of  pariics  in  Interest,  but  leave  ibem 
to  litigate  their  rights  in  the  court  *below, 

or  in  the  slate  tribunals;  and  that  whatever 
judgment  the  court  might  pronounce  in  this 
matter,  it  would  not  be  conclusive  between  the 
parlies. 

Mr.  JutUee  Campbell  delivered  the  opinion 
of  the  court: 

This  «)peal  was  taken  from  a  dectw  of  the 
District  Court  of  tbe  United  States  for  the  East- 
em  District  of  Louisiana. 

The  appellee  claimed  in  the  District  Court  a 
confirmation  of  the  grants  for  the  La  Nana  and 
Los  Ormegas  tracts  of  land,  in  which  he  assert- 
ed an  interest  as  an  assignee  of  Uie  faein  of 
William  Barr,  one  of  the  members  of  tbe  firm 
of  William  Barr  &  Co.,  in  which  they  had  been 
vested. 

The  questions  of  law  and  fact,  arising  in  this 
case,  are  the  same  as  those  determined  in  the 
case  of  United  State*  v.  Samu^  Datenport't 
Heirt,  in  so  far  as  tliey  concern  tbe  validity  of 
the  grants. 

The  evidence  of  tbe  ptirchaae  by  tbe  plaintiff 
from  the  hdrs  of  Barr  is  not  sufficient.  No 
power  of  attorney  appears  in  tbe  record  to 
Thompson,  who  made  the  conveyance  to  the 
plaintiff  in  their  name.  It  is  therefore  proper 
that  the  decree  that  shall  be  entered  shall  be 
without  prejudice  to  their  right,  and  this  opin- 
ion is  filed  in  order  that  this  judgment  of  tbe 
court  may  be  understood.  The  operation  of  the 
Judgment  will  be,  to  perfect  the  title  for  tbe 
benefit  of  the  legal  representatives  of  William 
Barr. 

In  this  cause,  as  well  as  hi  that  of  The  United 
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StatM  V.  Samuel  JDavenporft  Bar;  a  moUon 
was  submitted  od  behalf  of  the  heira  of  Joseph 
PieniRB  atlegiDfl:  that  a  deed  from  Joseph  Pier 
nas  to  Victor  Portia,  dated  the  80th  August, 
1804,  being  a  linlc  io  the  title  to  the  Onnegas 
grant,  waa  not  sufficiently  proven,  and  suggest- 
ing ttiat  it  was  not  a  genuine  deed,  and  [iraying 
for  leave  to  intervene  in  this  suit  to  sustain  their 
rifi^ts  to  this  property. 

The  court  is  of  opinion  that  the  motion  can- 
not be  allowed.  The  pl^ntlfl  commenced  his 
proceedings  to  assert  bis  own  claims  against  the 
United  Slates.  Those  proceedings  can  neither 
benefit  nor  injure  the  persons  interesled  io  this 
moUon,  for  lliey  are  not  parties  to  the  cause. 
The  period  for  the  assertian  of  a  claim  under 
the  Act  of  Congress  of  17tb  June.  1844.  has 
enlred.  Neither  in  the  District  Court  nor  in 
this  court  would  It  be  lawful  for  persons,  who 
failed  to  avail  themselves  of  the  benefit  of  that 
Act  during  its  operation,  to  interveoe  for  the 

fmrpoee  of  establishing  a  right  under  grants 
ike  these,  after  its  expiration,  in  a  suit  com- 
menced by  other  perranB. 

In  looldDg  through  the  record,  we  find  no 
fact  to  authorize  the  belief  that  the  heirs  «f 
Piemas  have  any  title  to  the  lands  embraced  in 
13*1*theEe  grants.  If,  therefore.  It  was  com- 
patible with  the  constitution  and  practice  of  this 
court,  for  a  person  to  intervene  here  in  a  litiga- 
tion, to  which  be  was  no  party  in  the  court  of 
original  Jurisdiction,  we  find  nothing  to  author- 
ize it  in  the  present  instance. 

The  decree  will  be  entered  here  to  ccmform 
to  that  pronounced  in  the  suit  of  17t$  Waited 
Statea  v.  Damnporft  Heira,  with  the  direction 
that  the  confirmation  shall  be  for  the  use  of 
thej^pl  repreaentativea  of  William  Barr,  de- 

ORDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  DiatritAof 
Louisiana,  and  was  aigued  by  counsel ;  on  con- 
sideration whereof,  it  is  the  opinion  of  this 
court  that  the  grants  set  forth  in  the  record  are 
valid  grants,  and  so  much  of  the  decree  of  the 
District  Court  as  confirms  them,  should  be  af- 
firmed for  the  use  of  the  legal  representatives 
of  William  Barr,  deceased ;  but  that  sncfa  of  the 
lands  embraced  by  the  said  grants  as  have  been 
sold  or  otherwise  disposed  of  by  the  United 
Slates,  are  eiempt  from  the  operation  of  the 
sud  grants;  and  that  so  much  of  the  decree  of 
the  said  District  Court  as  authorizes  the  location 
of  so  many  acres  of  the  lands  embraced  in  the 
said  grants  as  have  been  sold  or  otherwise  dis- 
posed of  by  the  United  States  on  any  other 
unappropriated  lands  of  the  United  States  with- 
in the  State  of  Louisiana  is  erroneous,  and 
should  be  reversed. 

Whereupon  it  is  now  here  ordered,  adjudged 
and  decreed,  that  so  much  of  the  decree  of  the 
District  Court  as  authorizes  the  location  of  so 
many  acres  of  the  land  as  have  been  disposed  of 
by  the  United  States  on  any  other  unappropriated 
lands  of  (he  United  States  within  the  Stale  of 
Leuibiana  be,  and  the  same  ia  hereby  reversed 
and  aiinu)k-d;  and  that  the  lands  ao  sold  or 
otberwiKe  dittposed  of  by  the  United  States  be. 
and  the  same  are  bereby  exempted  from  the 
operation  of  the  said  grants. 

otto 
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And  it  is  now  here  further  ordered,  adjudged 
and  decreed,  that  so  much  of  the  decree  of  the 
said  District  Court  as  declares  the  said  gnuil*  to 
be  valid,  be,  and  the  same  is  hereby  afBrmed  for 
the  use  of  the  legal  representatives  of  William 
Barr,  deceased. 

CttedHU  How.,  IBS :  1»  WnO.,  sn. 


*THE  UNITED  STATES,  AppeBanta,  [*14 

V. 

JEAN  BAPTI8TE  D'AUTERIEVE.  PON- 
FONNE  Lb  BLANC  bt  al..  Heirs  and  le- 
gal Representatives  of  Jean  AirronnB  Beb- 
NARD  D'AuTERiETK,  Deceasod. 

Weatem  or  Misaiaaippi  Company  grant — not 
tulgect  ofpetitiojir—d^ttite  loeaUan  and  hound- 
ary—jur%adietion. 

Tbebclrsof  D'Auterlevetdaloiedatraotofland 
near  the  River  Htealsidppl,  upon  twonounitB,  vtx. : 
let.  Under  a  sraot  to  Duvrrnar  by  tne  Weetem  or 
Mississippi  Company  In  1717,  and  a  purcbase  from 
bimby  D'Aut«rfeve,  tbe  ancestor,  accompanied  by 
the  poteession  and  oooupation  of  the  tract  from 
1T17  to  1780;  and  ftl.  Coder  an  order  of  survey  of 
Unza^iL,  Qoveroor  of  the  Province  of  LouLifanain 
1778,  an  actual  survey  made,  and  a  oonflrmatioo 
thereof  by  the  Governor. 

With  respect  to  tbe  first  rround  of  title,  there  ii 
no  reocvd  of  tbe  prant  to  Duvernay,  nor  any  evi- 
dence of  Its  ezteDt.  It  is  therefore  wltbout  ttouod- 
arlcv  or  location ;  and  If  free  from  these  objec- 
tion ft,  ft  wou  Id  be  a  perfect  title,  aod  therefore  not 
wltblQ  the  Jurisdiction  of  (he  District  Courti  under 
the  Acta  nf  1824  and  1U4. 

With  respect  to  the  second  around  of  title,  If  tbe 
proceeding*  of  Unzam  be  r^rarded  as  a  oonflnna- 
lioo  of  tbe  old  Frenoh  ffrant,  tbeu  the  title  would 
t>eoon)ea  complete  one,  and  beyond  tbe  Jurladlcttoo 
of  the  District  Court. 

If  tbey  are  regarded  aa  as  Incipient  step  Intbe 
derivation  of  a  title  under  the  Spanish  vovemmflnt, 
then  the  aurvey  did  not  extend  to  the  back  lands 
which  are  tbe  property  in  question,  but  only  in* 
eluded  the  front  upon  the  river,  which  was  sur- 
rendered to  the  Qovemor  in  1780. 

Neither  tbe  upper  or  lower  side  line,  nor  tbe  field 
notes.  Justify  the  opinion  that  the  eurvey  Included 
tbe  back  lands-  A  letter  addressed  to  iTnaaga  by 
the  surveyor  Is  ro  amblcuous  that  it  must  be  eon- 
trolled  by  the  field  notes  and  map. 

The  nt  vlect  of  tbe  parties  to  set  up  a  daim  from 
17B0  to  isai,  and  the  acta  of  tbe  Spanish  govrm- 
ment  In  grantlnir  conoeaslons  within  tbe  limits  now 
claimed,  furnish  a  presumption  of  the  belief  of  the 
parties  that  the  whole  property  was  surrendered  la 
1780. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  Stales  tor  the  Eastern  Dis- 
trict of  Louisiana. 

The  history  of  the  claim  ia  fully  set  forth  hi 
the  opinion  of  the  court. 

It  was  argued  by  Mr.  Cnshlns  (Attorn^- 
General)  for  the  United  States,  and  submitted 
on  a  printed  argument  by  Meaara.  Janin  aod 
Ti^ior  for  the  appellees. 

The  points  made  on  the  part  of  the  United 
Slates  were  the  following: 

1.  That  the  chdm  of  the  petitioners,  foonded 
oo  the  alleged  grant  by  the  Western  Oon^nny, 
is  not  open  for  discnsston.  the  petitioaeis  hav- 
ing taken  no  appeal  from  the  decree  of  the 
court  below,  connrmiog  their  daim  to  tbe  ex- 
tent only  of  the  forty-four  arpents  of  front, 
and  excepting  even  out  of  this  confirmation  the 
f(Hty  in  depth  on  the  front  granted  to  ibe  Aca- 
diana.  But  If  it  were,  then  everything  relating 

Howard  U. 
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to  tbat  grant  and  its  extent  and  locality,  and 
what  interest  D'Aulerieve  had  In  it,  are  so 
vague  and  uncertain  that  it  would  be  impossi- 
ble to  identify  and  locate  the  land,  and  the 
grant  would  have  to  bedeclared  void. 
15*J  *S.  That  D'Auterieve,  by  accepting  the 
new  coooesdons  from  the  Spanish  authorities, 
thereby  waived  all  claims  under  the  grant  of  the 
Western  Company. 

8.  That  the  edict  of  1738.  and  the  alleged 
order  of  O'Reilly  reducing  the  extent  of  the 
lauds  and  the  granting  of  them  to  others,  sub- 
sequent to  the  alleged  concesaions,  are  acts  for 
which  the  petitioners  con  have  no  relief 
against  the  United  Stales,  being  the  acts  of 
competent  French  and  Spanish  autboritiei  dur- 
ing the  time  these  powers  held  the  sovereignty 
of  the  country. 

The  property,  in  the  enjoyment  of  which  the 
Treaty  stipulates  that  the  iohabitants  of  the 
ceded  territory  were  to  be  maintained  and  pro- 
tected, was  such  property  as  stood  rcconuTed 
by  Spain  at  the  date  of  the  Treaty,  as  the  pri- 
vate property  of  the  inhabitants.  The  United 
States  are  not  bound  to  recognize  what  Spain 
had  not  recognized. 

4.  TbaX  the  evidence  In  the  case  shows  Uiat  this 
claim  was  vol ontarily  given  up  and  surrendered 
to  the  Spanish  authorities  in  1780,  and  the  long 
rilence  from  that  time  until  1880,  shows  tliat  it 
had  been  abandoned  by  the  claimant's  ances- 
tors, and  Uie  grants  made  the  Spanish  au- 
tboritiee  within  the  limits  of  the  land  claimed, 
to  the  Acadians  and  others  subsequent  to  the 
surrender,  show  how  they  regarded  the  matter. 

5.  Tliat  there  was  no  sufficient  evidence  of 
the  tmncessions  made  by  O'Reilly  and  Unzaga 
such  as  to  enable  the  court  below  to  take  Juris- 
diction of  the  cl^m.  None  were  produced, 
and  there  was  no  evidence  of  loss  or  contents. 
The  Act  of  It^  limits  the  Jurisdiction  to  claims 
founded  on  any  grant,  warrant,  or  order  of  sur- 
vey. The  letter  of  Unzaga  to  D'Auterieve  is 
not  a  concession,  and  the  recital  in  the  certifi- 
cate of  survey  of  Andry  is  not  evidence  of  the 
eziateoceof  the  concession  or  of  its  contents. 

6.  That  there  is  nothing  in  Uie  case  to  au- 
thorize the  side  lines  to  be  run  to  the  Atchafa- 
laya  River.  It  is  alleged  in  the  petition  that 
O  Reilly,  at  the  time  of  his  visit  to  point  Cou- 
pee in  December,  1769,  whilst  he  reduced  the 
front  of  the  grant,  allowed  the  original  depth 
to  the  river  to  remain.  The  first  thing  to  be 
done  is  to  show  that  this  was  the  depth  of  the 
French  grant.  There  is  not  a  particle  of  evi- 
dence to  show  that  this  was  the  original  depth, 
or  to  show  that  O'lMlly  sanctioned  it.  A  sup- 
position, even  that  he  could  have  sanctioned  it, 
18  put  to  flight  by  the  first  article  of  his  regula- 
tions, made  18th  February,  1770,  on  his  return 
to  New  Orleans,  from  bis  visit,  which  declares 
that  gr&nts  on  the  bordersof  the  river  (the  Mis- 
sfsdppi)  sliall  be  forty  arpents  in  depth.  That 
this  was  the  depth  diowed  by  O'Reilly  to  D'- 
Auterieve, is  corroborated  by  the  sale  made  by 
the  widow  of  the  latter  shortly  after  his  death, 
which  conveys  only  to  the  depth  of  forty  ar- 
pents. 

1 O*]  *A8  to  Andry's  plan  and  certificate  of 
survey,  th^  say  nothing  as  to  the  rear  bound- 
ary being  the  Atcbafalaya,  neither  do  they  pro- 
fess to  state  that  he  measured  and  run  the  side 
Hnea  to  any  distance  whateveriliemendy  marks 
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their  direction,  without  saying  how  far  thev 
run;  disregarding  the  twelfth  article  of  O'Reil- 
ly's regulations.  The  rear  boundary  cannot 
be  ascertained  from  either  or  both  of  the  plan 
and  certificate  of  survey,  and  the  lands  cannot, 
therefore,  be  located,  and  the  alleged  conces- 
sions of  O'Reilly  and  Unzaga  must  therefore 
be  declared  void,  as  bang  vague  and  uncertain. 

If  the  claimants  were  entitled  to  the  confir- 
mation of  any  part  of  the  concessions  it  would 
be  confined  to  the  lands  delineated  on  Andry's 
plan  (which,  it  will  be  seen  on  examination, 
stretches  back  from  the  river  only  about  forty 
arpents),  because  Unzaga  in  his  letter  to  D'Au- 
terieve states,  that  he  "appraves  the  survey, 
conformably  to  the  plan  of  the  surveyor,  Don 
Lewis  Andry,  datea  12th  Hu<ch  last."  But 
even  this  would  avail  the  claimants  nothing, 
for  the  whole  lands  appearing  on  the  plan  are 
absorbed  by  the  Acadian  grants,  excepted  from 
confirmation  by  the  court  below,  and  other 
Spanish  grants  In  their  rear. 

The  brief  of  Mmr$.  Jauin  and  Taylor  was 
as  follows: 

The  petitioners  in  this  action  seek  to  obtain 
the  confirmation  of  a  tract  of  land  as  described 
in  their  petition,  extending  from  within  forty 
arpents  of  the  Mississippi  River  to  tbe  AU:bafa- 
laya.  Their  title  to  it  is  asserted  to  result  from 
a  grant  madr?  by  the  "  Western  Company," 
created  by  the  King  of  Franco,  in  1717,to  Paris 
Duvernay,  having  four  leagues  front  on  the 
western  bank  of  the  Mississippi  River,  opposite 
Bayou  Manchac.  and  extending  back  to  the  At- 
cbafalaya River.  And  from  tlie  proceedings 
of  the  Spanish  government  in  relation  to  it, 
after  the  transfer  of  Louisiana  by  France  to 
Spain,  under  the  Treaty  of  1763,  by  which  the 
front  on  the  Mississippi  was  reduced  to  forty- 
four  arpents,  between  side  lines,  the  beginning 
and  courses  of  which  were  established  in  1772. 
by  the  proper  surveying  officer,  and  approved 
by  the  then  governor,  with  the  former  depth  to 
the  Atchafalaya. 

We  shall  confine  ourselves  to  a  reference  to 
the  evidence  in  the  record  produced  by  the  pe- 
titioners, inasmuch  as  there  can  be  no  question 
as  to  the  authority  of  the  Western  Company  to 
make  the  grant  alleged  to  have  been  made  to 
Paris  Duvernay  (1  White's  Recap.,  641.  642, 
art.  S;  648,  art.  8).  or  of  the  Spanish  authori- 
ties to  recognize  the  title  of  the  then  holder  of 
it  to  the  whole  or  to  a  part  of  the  land  com- 
prised in  it  in  1773. 

The  original  grant  by  the  Western  Company 
has.not  been  produced,  nor  Indeed  any  direct 
written  evidence  of  Its  existence,  or  its  precise 
location  or  extmt. 

•The  evidence  showing  the  existence,  [*n 
location  and  extent  of  the  grant  to  Paris  Duver- 
nay is,  Ist,  historical;  2d,  documentary;  and 
8d,  parol,  and  is  as  follows: 

l$t.  Eiatorieal  Emdenee. 

Ist.  Mention  Is  made  of  it  in  Martin's  His- 
tory of  Louisiana,  Vol.  I.,  pp.  305  and  346. 
In  that  work  it  is  spoken  of  as  one  of  the  large 
grants  made  by  the  "  Western  Company  "  to 
promote  the  settlement  of  the  colony,  and  is 
described  as  situated  on  the  right  bank  of  the 
Mississippi,  opposite  Bayou  Manchac. 

The  aiiival  of  the  settlers  sent  out  by  Duver- 
ni^  in  or  about  1718,  to  be  established  on  the 
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frrant,  is  related  in  Martin's  History,  Vol.  I.,  p. 
206.  and  it  U  also  spoken  of  by  Bernard  dc  la 
Harpe,  in  his  "  Jmmale  Hintoriq^ie  I'astab- 
Imement  da  F^-aiifau  d  la  Ldumana,"  p.  142. 

Sd.  Documentary  Ecidejiee. 

1.  The  existence  of  the  grant  is  nlearlv  shown 
by  the  descripiions  of  the  contents  of  different 
papers  found  by  the  public  (Mcer.  who  made 
an  inventory  in  due  form  of  law  of  the  effects 
left  by  Claude  Trenooay  deChamfret.  at  Point 
Coupee,  in  Louisiana,  on  the  10th  of  July, 
1798. 

3.  Its  existence  is  clearly  shown  by  the  fol- 
lowing copies  obtained  from  France: 

Ut.  An  extract  from  the  archives  existing  in 
the  office  of  the  Minister  of  Marine  and  the 
Colonies  of  France,  containing  a  statement  of 
the  passengers  embarked  for  Louisiana,  on  the 
ship  Olronde,  on  the  80th  of  B«itember,  1724, 
in  which  one  of  the  passengers  la  described  as 
"  director  or  manager  of  the  concession  belong- 
ing to  H.  Paris  Duvemay;"  and  others  are 
spoken  of  as  workmen  attached  to  the  same 
concession. 

2d.  Extract  from  the  same  archives,  contain- 
ing a  statement  as  to  the  companies  of  infantry 
supported  in  the  Province  of  LoulBiana,  and  of 
the  riluation  of  the  inhabitants  at  each  point, 
dated  Hay,  1724.  Mention  is  here  made  of  the 
conceMion  of  Mr.  Paris,  and  a  number  of  par- 
ticulare  are  given  with  respect  to  it. 

8d.  Extract  from  a  general  census  of  the 

Elanlations  and  inhabitants  of  the  colony  of 
lOuisiana.  from  the  same  oflice,  dated  1st  Jan- 
uary, 17S8.  Mention  la  made  in  it  of  the 
"coneessloa  of  Mr.  Paris  Duveniay,  at  bayou 
Goulft." 

4tb.  Extmct  from  the  flame  archives,  dated 
I7tb  May,  1724.  This  Is  an  extract  from  the 
register  "  Comptes  des  Indes,"  and  is  an  order 
from  the  directors  of  the  East  India  Company, 
18*]  on  *the  council  of  'Louisiana,  for  fifty 
negroes,  for  which  Paris  Duvemay  had  paid 
the  aum  of  40,000  livrea  to  the  company  in 
Paris. 

6th.  Copy  of  a  notarial  Act  passed  in  Paris 
on  the  16th  of  May.  1729,  between  Duvemay 
and  others,  who  were  interested  with  him  as 
partners,  in  relation  to  this  concession. 

6tb.  Copy  of  a  notarial  Act  passed  in  Paris, 
cm  the  3d  (»  October,  1786,  coatalnlog  the  de- 
liberations of  the  persons  then  iDterested  tn  re- 
lation to  the  management  of  this  concession. 

7th.  Copy  of  a  power  of  attorney,  by  notarial 
Act,  from  Paris  Duvemay  to  Claude  Trenonay 
de  Chamfret,  dated  18ih  October,  17»1,  giving 
him  authority  to  can<%l  and  annul  a  previous 
arrangement,  and  to  lake  back  the  plantation 
and  concession. 

8th.  Copy  (tf  contract  by  notarial  Act  be- 
tween Duvemay  and  de  Chamfret.  18th  Octo- 
ber. 1781. 

9th.  Mention  of  the  copy  of  a  decree  putting 
Claude  Trenonay  de  Chamfret,  acting  under 
the  power  of  attorney  of  Paris  Duvemay,  in 
possession  of  the  concession  -contained  in  the 
extract  from  the  inventory  of  Claude  Tretumay 
de  Chamfret,  before  mentioned.  The  date  of 
this  decree  was  16th  August,  1788.  It  is  er- 
roneouBlv  printed  in  the  transcript.  178K. 

loth.  Notarial  Act  of  donation,  made  by 
Paris  Duvemay  to  Claude  Trenon^,  of  thees- 
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tabliftbment,  &c. ,  and  to  all  his  rights,  by  virtue 
of  the  concesfiion  originally  mnde.  &c  Thii 
was  dated  at  Paris,  28th  .Tuly,  1748. 

Ulh.  Copiesof  Acts,  Ac..  Ac.,  showing  sale 
by  Claude  Trenonay  de  Chamfret  to  &Aa- 
terieve,  of  (he  concession,  and  the  ratificatioo 
of  that  sale  by  Claude  Trenonay,  by  his  accept- 
ing a  note  or  notes  representing  a  part  of  the 
price,  and  enforcing  the  payment  of  them. 

The  Act,  at  page  86,  of  the  transcript,  exe- 
cuted by  Trenonay,  makes  mention  of  his  claim 
against  his  uncle.  Claude  Trenonay  de  Cham- 
fret, for  the  alienation  of  property  belonging  to 
him;  and  that  at  page  87,  recites  that  deCham- 
fret had  given  up  an  obligation  of  D'Auterieve 
for  the  sum  of  14,466  livrea,  the  balance  of  the 
sale  of  the  plantation  at  bayou  Qoula,  com- 
prised in  the  donation  to  him.  In  the  exami- 
nation of  papers  contained  in  the  inventory  be- 
fore referred  to,  there  is  one  described  aa  the 
decree  of  the  cfHracil.  condemning  D'Auterieve 
to  pay  to  Trenonay  the  amount  of  his  obligt' 
tion  for  14,466  livres. 

And  this  brings  us  to  a  new  epoch.  No  trace 
has  been  discovered  of  the  original  grant.  If 
it  remained  in  the  hands  of  the  original  grantee, 
it  was  doubtless  soon  lost  after  he  or  bis  heirs 
ceased  to  have  any  interest  in  the  land  con:- 
prised  in  it.  The  Western  Company  ceased  lo 
exist  long  t>efore  the  transfer  *of  Loul-  ["lO 
siana  by  France  to  Spain,  in  1769.  After  Spain 
look  possession  of  the  Province,  O'Reilly,  the 
first  Governor,  by  an  arbitrary  exercise  of  pow- 
er, declared  bis 'determination  to  reduce  the 
front  of  D'Auterieve,  the  then  owner  of  the 
ooncesMon,  to  a  front  of  twenty  arpenta.  There 
is,  however,  no  written  evidence  of  thb  fact, 
but  what  results  from  the  statement  made  b; 
Andry,  in  the  proees  fierbat  of  his  survey.  Un- 
zaga,  the  succeeding  Governor,  did  not  carry 
out  the  determination  of  O'Reilly.  Hereducea 
the  front  on  the  river,  however,  to  forty-four 
RTpente,  but  left  to  D'Auterieve  the  original 
depth  to  the  Atchafalaya.  This  appears  from 
the  copy  of  the  preea  wrtol  of  the  survey  made 
by  Andry,  under  the  authority  of  the  Oommor- 
Gfeneral,  on  the  12th  of  March,  1773,  to  be 
found  at  page  27  of  the  printed  transcript,  and 
the  plan  or  map  representing  the  same  at  page 
40  of  the  ori^nal  transcript,  and  from  the  ex- 
press approval  of  the  survey,  proet*  tet^l  and 
plan,  which  were  laid  befote  him  on  the  28tb 
of  March,  1772,  made  and  given  in  writing  on 
the  12lh  of  July,  of  the  same  ^car,  1773. 
There  are  translations  of  the  material  parts  of 
the  proces  verital  of  the  survey,  made  by  Mr. 
Janln,  and  embodied  in  a  brief  presented  hj 
him  to  the  Land  Office  in  1885  or  1886.  at  page 
21  of  the  transcript,  and  a  translation  of  the 
letter  of  Unzaga  approving  it,  also  embodied  in 
the  same  brief,  at  page  32. 

From  these  proceedings,  three  facta  are  ren- 
dered indisputable.  Ist.  That  it  was  to  the 
knowledge  of  the  Spanish  govemment  that  a 
valid  grant  existed,  under  the  authority  of 
France,  for  a  very  large  tract  of  land  »t  the 
point  in  question,  the  title  to  which  at  the  time 
vested  In  D'Auterieve,  of  which  the  tract  com- 
prised In  the  lines  established  by  the  surrey, 
made  a  part.  3d.  That  it  had  a  veiy  wide 
fronton  the  river;  and  8d.  That  It  extended 
back  in  depth  to  the  Atchafalaya. 

Tlie  parol  evidence  of  Degniys,  as  to  the  ex- 
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istence,  location  and  extent  of  the  grant,  is  ver^ 
clear  aod  distinct.  The  portions  of  bis  deposi 
tion  relating  to  these  points  are  in  harmony 
with  the  piMoedings  and  acta  ot  the  Bpanish 
gOTemroent.  as  shown  In  the  rerord. 

The  lines  established  by  the  SpaDish  govern- 
ment, as  the  boundtiries  to  the  land  left  to 
D'Auterieve,  after  1772,  are  shown  by  the  fol- 
lowing evidence: 

1st.  By  the  grant  to  Delpino,  received  in  evi- 
dence, and  copied  into  the  transcript,  and  the 
survey  of  the  land  granted  to  him,  which  sur- 
vey was  made  on  the  14th  of  Februarv,  1772, 
before  the  survey  made  of  the  land  left  to 
D'Auterieve,  which  was  confirmed  by  the  Unit- 
ed States  to  Joseph  Hebert,  under  No.  406. 
(See  confirmation,  page  46,  of  printed  tran- 
script) Public  lands,  page  — ,  and  is  repre- 
20*J  sented  aa  lot  or  section  48.  on  the  *plot 
of  T.  10,  R.  No.  18  east,  which  Is  contained  in 
the  origliial  transcript;  and, 

2d  By  the  grant  to  An.  Maria  Dorval,  and 
the  survey  of  the  land  cranted  to  him,  made 
en  the  12lh  of  March,  1772.  This  was  con- 
flnned  to  Barbre  Chla^  No.  806.  public 
Lands,  page  — .) 

These  two  tracts  constituted  the  upper  and 
lower  boundaries  of  the  tract  left  to  d' Auterieve, 
and  the  lower  and  upper  UoeB,  req>ectlTely>  de- 
tennine  the  direction  of  the  Bide  lines  of  the 
claim. 

D'Auterieve  continued  in  possession  of  this 
properly  up  to  bis  death.  He  entered  into  a 
contract  for  erecting  a  mill  there  In  1773.  He 
died  there  in  1776. 

D'Auterieve,  at  his  de^,  left  eeveral  young 
children,  who  were  his  heirs.  After  the  death 
of  D'Auterieve,  his  widow,  the  same  year  (1776), 
sold  six  M-pents  of  the  front,  with  the  depth  of 
forty  arpents.  The  remainder  of  the  front,  to 
the  depth  of  forty  arpents  only,  was  afterwards 
comprised  in  an  arrangement  made  by  Degruys, 
with  Ctovemor  Gralvez,  as  stated  in  his  deposi- 
tion before  referred  to.  The  statement  of  De- 
gruys is  confirmed  by  the  fact  that  the  aorreys 
of  the  different  portions  of  the  front  were  alt 
made  long  after  the  arrangement  spoken  of  by 
him  (being,  in  point  of  fact,  made  in  1796),  and 
that  it  is  stated  in  the  proeet  wrbalt  of  the  sur- 
veys that  these  lands  were  those  which  were 
cmtaiDed  in  the  forty  arpents  from  the  conces- 
doD  of  Mr.  D'Autet^ve,  for  the  establishment 
of  the  Acadian  families.  (See  proa«  verbai  of 
snrvey.by  Pintado,  and  forming  part  of  the  con- 
cession of  Mr.  D'Auterieve,  which  was  destined 
for  the  establishment  of  the  Acadian  families, 
and  *'which  were  taken  for  the  establishment 
of  the  French  Acadian  families,  from  the  con- 
cession of  Mr.  D'Auterieve.") 

The  court  is  also  referred  to  the  brief  of  Mr. 
Janin.  prepared  and  filed  with  the  commission- 
ers In  1886  or  1880.  which  we  find  copied  in 
Vaa  transcript  at  page  18. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  ot  the  Dis- 
trict Conrt  for  the  Eaatem  District  of  Louisi- 
ana. 

The  heirs  of  D'Auterieve  filed  their  petition 
under  the  Act  of  Congress  of  the  17ih  June. 
1844,  which  provides  for  the  adjustment  of 
oeiiain  land  claims  against  the  government, 
HowAim  IS. 


setting  up  a  claim  to  a  large  tract  in  the  parish 
of  Iberville,  on  the  west  Iwnk  of  the  Miseissippi 
River,  at  a  place  called  Bayou  Ooula,  some 
thirty  leagues  above  the  City  of  New  Orleans. 
The  decree  below  is  In  favor  of  the  heirs,  and 
the  case  is  now  before  us  on  an  appeal  by  the 
United  Slates. 

*The  petition  sets  out  a  charier  from  the  r*2 1 
King  of  France,  in  August,  1717,  by  which  the 
Province  of  Louisiana  wan  granted  to  the  West- 
em  or  Mississippi  Company;  and  also  a  grant 
from  that  Company  in  the  same  year,  to  Paris 
Duvemay,  a  wealthy  capitalist  of  France,  of  a 
tract  of  land  fronting  on  the  western-  bank  of 
the  Mississippi  oppc^ite  Bayou  Mancbac.  hav- 
ing four  leagues  front  on  the  river,  and  extend- 
ing back  in  the  rear  to  the  River  Atohafalaya. 
That  soon  after  this.  Duvemay  fitted  out  a 
company  of  sixty  men,  under  the  direction  of 
bis  arant  Dubuisson,  all  of  whom  arrived  at 
New  Orleans  in  the  spring  of  1710,  and  imme- 
diately thereafter  settled  upon  the  tract;  the 
settlement  was  known  as  the  "Bayou  Cloula 
Concession,"  the  principal  establishment  being 
in  the  neighborhood  of  the  village  of  the  Bayou 
Goulas  Indians.  That  the  settlement  was  kept 
up  by  Duvemay  for  many  years  at  great  ex- 
pense, and  under  many  dimcultiee,  and  con- 
tributed materially  towards  Uie  establishment 
of  the  French  dwilnlon  In  Lower  Louisiana. 

The  petition  further  states,  that  in  1765,  Du- 
vemay, through  his  agent,  Trenonay  De  Cham- 
fiet  sold  the  tract  in  question  to  Bernard  D'Au- 
terieve, the  ancestor  of  the  present  claimants, 
and  delivered  to  him  the  possession.  That  in 
1769,  after  O'Reilly  had  takeopossession  of  the 
province,  on  bebuf  of  the  King  of  Spain,  in 
pursuance  of  the  Treaty  of  1763,  he  gave  orders 
that  the  Bayou  Goula  Concession  should  be 
reduced  from  four  leagues  to  twenty  arpents 
front,  but  that  Unzaea.  his  successor,  in  1772. 
enlarged  it  to  forty-K)ur  arpents  on  the  river, 
and  ordered  a  survey  of  the  same  by  Luis  An- 
dry,  the  government  surveyor,  which  was  made 
acoordinsly  on  the  l3th  of  March.  1773,  and 
approved  by  the  Oovemor,  13th  July,  of  the 
same  year.  D'Auterieve  conthiued  to  occupy 
aod  improve  the  tract,  making  ft  his  place  of 
residence,  from  1766,  the  date  of  his  purchase, 
till  his  death,  24th  of  March,  1770.  That  the 
widow  remained  in  possession  with  her  chil- 
dren till  1770,  when  she  married  Jean  BapUste 
Degrays,  who  resided  at  Attakapas,  to  which 
place  they  removed. 

The  petition  further  states,  that  about  this 
time,  Galvez,  the  then  Cbvemor  of  Louisiana, 
desirous  of  introducing  some  Spanish  families 
from  the  Canary  Islands  as  colonists,  and  to 
provide  a  settlement  for  them,  made  contracts 
with  various  perwns  for  the  constniclion  of 
small  houses  and,  among  others,  wltbDegruya; 
who  undertook  to  build  a  number  on  the  Bayou 
Ooula  Concession,  and  to  give  up  the  front  on 
the  river  to  the  use  of  these  colonists,  with  forty 
arpents  in  depth;  that  he  built  a  number  of 
these  bouses,  and  delivered  them  to  the  Gov- 
ernor, and  was  pud  for  them;  but  not  in  ac- 
cordance with  the  agreement.  That  the  gov- 
ernment having  become  coga^  in  a  war 
•against  the  Province  of  West  Florida.  [*22 
the  Governor  changed  his  purposes  in  behalf  of 
the  Spanish  families,  and  assigned  a  different 
location  for  their  accommodation,  but  subse- 
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quently  set  apart  thte  tract  with  the  cabiDS  erect* 
ed,  to  a  number  of  Acadian  emigrants,  who 
had  been  Bome  years  previously  driven  from 
their  ancient  pomessionB  in  Nova  Bcotia  by  the 
British  government.  The  petition  states,  that 
Degruys  and  bis  family  continued  to  reside  at 
Attaltapas,  where  thq'  had  other  property; 
thai  tbe  back  land  in  Bayou  Goula  Concession, 
beinfF  either  low  swamp  land,  or  nearly  inac- 
cessible, and  of  little  value,  was  neglected  by 
the  family,  and  especially  by  Degruya,  the  head 
of  it,  and  some  portions  were  sulMequently 
granted  to  others  the  Spanish  government, 
in  ignorance  of  the  rights  of  the  ancestors  of 
the  present  claimants.  The  petitioners  admit 
that  no  claim  was  set  up  to  these  back  lands, 
from  the  lime  the  front  was  surrendered  to  Gov- 
ernor Qalvez.  which  must  have  been  about  the 
year  1780,  down  till  1831  or  1833,  when  the 
KeirBeinpIoyed  the  late  Mr.  Edward  Livtogslon, 
as  thfdr  attorney,  to  inquire  into  their  claliiiB. 
They  state  that  the  children  of  D'Auterieve,  at 
the  time  of  his  death  were  under  age;  that 
there  were  four  of  them;  and  at  the  time  of  tlie 
removal  of  tbe  family  from  the  concession  to 
Attakapas,  the  eldest,  Anloioe,  was  only  four- 
teen years  old ;  the  second.  Louis,  twelve;  the 
third.  Marigny,  sir;  the  fourth.  Dubrelet,  died 
in  infancy.  Antoine  died  ia  1812.  leaving 
four  children;  Marigny  In  1898.  leavinr  no 
issue:  Louis,  in  1814,  Itaring  four  children. 
These  descendants  of  D'Auterieve  have  insti- 
tuted the  present  proceedings.  The  widow  died 
in  1811.  Degruys,  the  husband,  was  living  at 
ihe  commencement  of  this  suit,  and  has  been 
examined,  aa  a  witness,  on  behalf  of  Ute  dabn- 
ants. 

These  are  the  facts  mibstantially,  as  stated  in 
the  petition;  and  the  title  of  the  petitioners,  aa 
will  be  seen  from  the  statement,  is  founded,  1st, 
upon  the  grant  or  concession  to  Duvemt^  by 
the  Western  or  Mississippi  Company,  in  1717, 
and  tbe  purchase  from  Trenonay  de  Chamfret, 
hisagent.  In  1765.  by^D'Auterieve.  the  ancestor, 
together  with  the  posseoion  and  occupation  of 
the  tract,  from  1717  down  to  1760.  when  the 
family  left  it.  and  removed  to  Attakapas;  and 
3d.  upon  the  order  of  surv^  of  Unzaga,  in 
1773,  the  survey  made  accordingly  by  Andry. 
and  tbe  approval  of  the  same  by  the  Oovemor 
in  tbe  same  year. 

Aa  it  respects  the  first  ground  of  title,  the 

Snt  to  Duvemay  in  1717,  no  record  of  it  has 
n  produced,  and,  after  a  thorough  examina- 
tion of  the  archives  of  that  dale,  both  at  New 
Orleans  and  at  Paris,  and  in  the  appropriate 
offices  for  tbe  deposit  of  such  records,  none  can 
be  found.  Tbe  ont^  proof  furnished  is  to  be 
found  in  the  histoncal  sketches  given  to  tbe 
23*]  public,  of  the  *fim  settlement  of  LouIhI- 
ana  by  the  French  government,  under  the  di- 
rection of  Uie  Western  or  Missisdppi  Ctnnpany, 
together  whb  some  documentary  evidence  relat- 
ing to  the  settlement  of  tbe  plantation  by  Du- 
vemay. through  his  agents,  such  as  powers  of 
attorney,  and  some  intermediate  transfers  of 
the  titles,  in  the  course  of  the  agency.  But 
unfortunately,  neither  the  historical  sketches, 
or  documentary  evidence,  furnish  any  informa- 
tion as  to  the  extent  of  the  grant  or  its  bound- 
aries. 

The  several  historians  of  the  transactions  of 
the  Western  Company  in  Louisiana  of  that  date. 


concur  in  stating  that  agriculture  was  one  of 
the  first  objects  of  encouragement  in  the  colony; 
that  the  company  ihougbt  the  most  effectual 
mode  of  accompfifhing  it  would  be  lo  make 
large  conceniona  of  land  to  the  most  wealthy 
and  powerful  personages  in  the  kingdcnn.  Ac- 
cordingly, one  of  four  leagues  square,  on 
the  Arkansas  River,  was  made  to  John  Law, 
the  famous  projector  of  the  company,  and  its 
director-general,  together  with  twelve  others  in 
different  places  in  the  province,  and  among 
them,  oneon  the  right  hank  of  *he  MlmimppC 
opposite  Bayou  Manchac,  to  Paris  Duveniay. 
(he  grant  in  question.  The  extent  of  these 
grantsis  given  onlyin  tbeinstanixof  Law.  Du- 
vemay at  the  time  was  one  of  the  counselors 
of  the  Ring,  and  Intendant  of  the  Royal  Mili- 
tary Academy  in  France.  In  the  course  of  the 
first  year  after  thegrant  was  made,  be  shipped 
with  his  went,  Duhuisson,  some  six^  emi- 
grants, andsetUed  them  upon  the  tract,  with 
the  necessary  provisions  and  implements  for 
clearing  the  plantation,  for  the  option  of 
cabins,  and  for  husbandry,  and  in  a  few  yean 
after.  1734.  be  purchased  and  sent  to  Iiouisiana, 
some  fifty  slaves  to  supply  labor  upon  it.  Large 
sums  of  money  were  also  expended  by  him  in 
other  improvements.  But,  notwithstanding  the 
exertions  and  large  expenditures  of  tbe  pro- 
prietor, the  eatabiuhment  turned  out  unprofit- 
able, became  embarrassed  through  the  neglect 
and  dishonesty  of  the  agents,  and  involve  in 
litigation,  so  uiat  in  176S  he  made  a  sale  of  part 
of  it  to  D'Auterieve,  as  already  stated,  and  in 
the  next  year,  1766,  gave  the  r^dueand  all  bis 
interest  in  the  concern,  to  Claude  Tremonay. 
his  nephew.he  agreeing  to  indemnify  him  i^^nst 
any  claims  or  demands  arising  out  of  it,'  and 
for  which  he  might  be  liable. 

Now,  as  it  respects  this  branch  of  the  title  set 
up,  and  relied  on  by  the  petitioners,  there  are 
two  objections  to  their  proceedings  under  the 
Act  of  1844,  either  of  which  is  fatal  to  a  re- 
covery. In  the  first  place,  the  title,  as  derived 
from  Duvemay,  if  stiu  a  aubsiattng  one  in  them, 
is  a  complete  and  perfect  one,  andconaequently 
not  withm  the  first  section  of  that  Act,  which 
confers  the  jurisdiclicn  upon  this  court.  "The 
place  to  litigate  it  is  in  *tne  local  juris-  [*24 
diction  of  the  State  by  the  common  law  action 
of  ejectment,  or  such  other  action  as  may  be 
provided  for  the  trial  of  the  l^;at  titles  to  real 
estate.  For,  although  we  are  not  able  tospeik 
of  the  nature  or  the  character  of  the  title  from 
the  terms  of  tbe  grant,  in  the  absence  of  that 
instrument,  all  the  evidence  which  has  been 
furnished  in  relation  to  it  leads  to  the  con- 
clusion that  tbe  full  right  of  property  passed 
to  tbe  original  grantee.  Even  the  length  of 
possession,  which  Is  relied  on,  lays  a  foundaticm 
for  the  prestimptton  of  such  a  grant,  and  cannot 
therefore  avail  the  petitionen  ncre. 

And  in  the  second  place,  the  tract  claimed  u 
derived  from  Duvemay  is  without  boundaries 
or  location.  The  only  description  that  has  been 
referred  to,  or  which  we  have  been  able  to  And, 
after  a  pretty  thorough  search,  even  in  his- 
torical records,  la  that  it  was  a  grant  of  a  Isige 
tract  upon  the  right  bank  of  the  Hisriidi^ 
river,  opposite  Bayou  Manchac,  a  point  wne 
thirty  leagues  above  New  Orleans.  In  tbe  in- 
termediate transfers  and  powers  of  attorney, 
found  in  the  tceord,  it  is  referred  to  aa  a  piso- 
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UdoD  or  conceMrion,  known  by  the  name  of 
"  Le  DubuiBson,"  the  name  of  the  flrat  agent, 
or  by  the  name  of  "  Bavou  Gouls  Village,"  the 
name  of  an  ancient  Indian  village  at  that  place 
on  the  rivn*.  We  have  no  evidence  of  the  ex- 
tent of  the  concewion  on  the  river,  or  of  its 
depth  hick,  or  of  any  landmarks  deslgnatiag  the 
tract,  by  which  it  can  he  regarded  as  severed 
from  the  public  domain. 

Without,  therefore,  pursuing  this  branch  of 
the  case  further,  it  is  sufficient  to  say,  that  no 
title  or  claim  of  title  has  been  made  out  under 
the  French  grant,  or  concession,  to  Duvemay, 
that  could  have  been  recognized  or  dealt  with 
by  the  eoort  below,  under  the  limited  jurisdic- 
tKNi  conferred  by  the  Act  of  1844,  and  of  course 
DO  ground  for  the  decree  in  that  court,  in  favor 
of  the  petitloDers  under  it  The  Utie.  if  any, 
is  a  legal  one,  not  cognizable  under  this  Act. 

The  next  branch  of  the  title  set  up  and  relied 
<n  by  the  petitioners,  is  that  derived  from  the 
Spanish  govemmeDt  in  1773. 

It  appears  that  O'Reilly,  who  flret  established 
tlw  Spsiiish  authority  in  Lower  Louisiana,  in 
1769,  after  the  cession  by  France  in  1762,  as- 
sumed the  right  to  reform  and  modify  several 
of  the  large  grants  that  had  been  made  by  the 
old  government  upon  the  Mississippi  River,  and 
re()utred  of  the  occupants  to  confine  themselves 
within  fixed  and  determined  boundaries.  His 
avowed  ol^Ject  was  to  secure  a  denser  popula- 
tkm  upon  thi  margin  of  that  river,  especially 
above  New  Orleans,  with  a  view  to  protect  the 
province  against  the  incursions  of  hostile  In- 
dians, and  also  against  the  border  settlements 
of  the  English,  in  case  of  a  war  between 
Qreat  Britain  and  Spain.  Amongst  others, 
85*j  *he  reduced  the  possession  of  D'Auter- 
ieve  under  the  grant  to  Duvemay,  to 
twenty  arpents  front  on  the  river.  Unzaga, 
however,  who  succeeded  him  as  governor  of 
the  province  in  1772,  enlarged  it  to  forty-four 
srpents  front,  and  ordered  asurvey  of  the  same 
by  AndiT,  the  public  surveyor.  This  survey 
WIS  made,  returned  and  approved  by  Unzaga 
in  the  same  year. 

These  acts  of  O'Bdlly  and  Unzaga  have 
been  ui^ed  as  a  eonflrmation  by  the  Spanish 

Sremment,  pro  tanto,  of  the  French  grant  to 
tvemay ;  and  it  may  be  admitted  that  they 
are  eotitfed  to  great  weight  In  that  aspect  of 
the  case.  But  this  view  cannot  avail  the  pe- 
titioners here,  as  the  effect  would  be  simply 
the  confirmation  of  a  complete  and  perfect  title, 
which  we  have  seen  cannot  be  dealt  with  un- 
der this  Act  of  1844.  The  title  thus  confirmed 
must  necessarily  partake  of  the  nature  of  the 
one  derived  under  the  French  concession  or 
grant. 

It  has  also  been  urged,  that  this  order  of 
survey  by  Unzaga  may  be  properly  regarded 
as  an  incipient  step  in  the  derivation  of  a  title 
under  the  Spanish  government,  independently 
of  any  previouB  grant — hence  an  incomplete 
title,  ana  therefore  an  apprO|n1ate  case  for  ex- 
amination by  the  District  Court,  under  the  Act 
of  1844.  This,  we  think,  cannot  be  denied, 
and  shall  therefore  proceed  to  examine  the 
claim  to  the  tract  in  question,  under  this  survey 
by  Andry. 

We  have  before  us  the  field  notes  of  this 
nu-vey,  together  with  the  lines  proiracied  upon 
the  map  accompanying  them.  They  furnish 
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fun  evidence,  that  the  tract  assigned  to  D'Au- 
terieve  by  O'Reilly  and  Unzaga,  was  severed 
from  the  royal  domain,  and  Its  boundaries  de- 
termined ;and.  were  there  nothing  else  in  the 
case,  there  would  be  but  little  difficulty  as  it  re- 
spects the  title  within  these  boundaries.  But, 
as  we  have  already  seen,  it  isadmltted  tliat  the 
front  of  the  tract  on  the  river  within  the  limit 
of  this  survey,  and  forty  arpents  back,  was 
given  up  to  Oovemor  Galvez,  In  or  about  the 
year  1780,  and  was  subsequently  assigned 
him  to  the  Acadian  emigrants,  under  whom  it 
is  still  held.  No  part  of  this  is  claimed  by  the 
petitioners.  But  It  is  insisted  that  this  survey 
extended  hack  from  the  river  beyond  the  forty 
arpents.  and  even  to  the  Atchafalaya  River,  a 
distance  of  some  twelve  or  fifteen  miles.  The 
cl^m  is  confined  to  this  part  of  the  tract.  It 
becomes  material,  therefore,  to  ascertain  the 
extent  of  this  survey,  especially  the  dcpili  back 
from  the  river.  The  upper  side  line  is  the 
boundary  between  thto  and  the  adjoining  lot, 
which  then  belonged  to  Vincente  Delptno. 
This  lot  was  surveyed  by  Andry.  in  February, 
1773,  the  month  previous  to  the  survey  of 
D'Auterieve  in  question :  and,  it  is  stated  In  the 
field  notes  that  the  two  lots  are  separated  by  a 
strait  which  appears  to  extend  back  from  the 
river  to  the  northwest,  *andwill  serve  as  a[*26 
common  boundary  between  the  adjacent  own- 
ers. Andry  further  slatea  that  no  landmarka 
have  been  made  upon  the  line,  as  the  channel 
of  the  bayou  or  strait  is  taken  as  the  boundary ; 
and  may  serve  as  a  common  canal  for  both 
habitations  to  get  wood  from  the  mountains. 
In  a  note  to  thu  survey  It  is  stated  that  D'Au- 
terieve and  Delpino  ha!d  agreed  between  them- 
selves, that  in  case  the  sud  bayou  instead  of 
following  the  direction  of  the  course  of  the  line 
which  was  northwest,  should  incUne  more  to- 
wards the  west,  that  is.  upon  the  concession  of 
D'Auterieve,  then  this  canal  should  remain  the 
property  of  the  latter. 

"This  survey  of  Delpino's  lot  extended  back 
from  the  river  the  usual  depth,  which  was  for- 
ty arpeQts.or  one  mile  and  a  half.  It  was  made 
in  February,  177S.  The  survey  by  Andry  of 
D'Auterieve'a  lot  was  made  in  the  next  month. 
The  field  notes  of  that  survey  adopts  this  bayou 
or  canal  as  the  common  boundary  between  him 
and  Delpino  In  case  the  course  of  its  channel 
should  be  northweet ;  but  if  It  should  incline 
more  west,  then  it  was  to  belong  exclusively 
to  D'Auterieve.  No  other  boundary  was  des- 
ignated on  this  line,  this  bayou,  as  said  by 
Andry,  being  supposed  to  be  Uie  division  until 
its  course  may  be  perceived  or  ascertained  after 
the  land  has  been  cleared.  The  bayou  Is 
drawn  upon  the  map  giving  to  it  the  course 
supposed  :  and  the  note  of  Andry  appended, 
explaining  it  as  follows:  "Bayou  or  strait 
which  separates  the  lands  of  the  pariy  Interests 
ed  from  the  lands  of  Vincent  Delpino,  under 
thestipulation  expressed  in  the  certificate." 

j^low,  this  is  the  upper  side  line  of  D'Auter- 
ieve, which  it  is  insisted  on  behalf  of  the  pe- 
titioners, extends  back  from  the  river  not  only 
the  depth  of  forty  arpents,  but  back  to  the 
Atchafalaya  River,  a  dLstance  of  some  twelve 
or  fifteen  miles.  This  river  is  not  mentioned 
in  the  field  notes,  nor  is  it  delineated  on  the 
map,  nor  anywhere  referred  to  as  the  terminus 
of  ttie  line.    On  the  conttaiy,  the  lower  dde 
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line  of  Delpino,  the  next  neij^bbor  above,  is 
adopted  as  a  common  bouodary  between  them, 
and  tliat  line,  it  is  admitted,  extends  in  depth 
but  ^oTty  arpenta,  leavinj^,  therefore,  a  ver^ 
stroDE.  if  DOt  cootrolHne  iDfereace.  that  this 
was  also  the  depth  of  D'Auterieve's. 

In  makinff  the  survey,  Andry  run  out  the 
two  lots  of  D'Auterieve  separately,  that  is  the 
twenty  arpents  as  limited  by  O'Reilly,  and  ad- 
joining these,  the  addition  made  by  Unzaga, 
bis  successor.  This  mode  was  adopted  as  en- 
abling the  surveyor  the  better  to  maxe  the  req- 
uisite allowance  for  the  sharp  bend  in  Uie 
Mississippi  River  at  this  stretch  of  it.  Accord- 
ingly, after  ascertaining  the  lower  point,  on 
the  river,  of  the  twenty  arpents  and  course  of 
the  line  back,  Andry  states  in  the  field  notes, 
27*1  that  *he  traced  the  line  back,  marked  &, 
B,  X,  aa  a  common  limit  between  the  two 
aforesaid  grants  ;  but  he  says  he  placed  do 
landmarks  on  It,  aa  both  the  grants  belonged 
to  the  same  master,  and  the  interested  party  so 
desired. 

This  line  is  also  drawn  upon  the  map,  and 
corresponds  with  the  upper  side  line  in  depth, 
and  of  course  with  the  rear  line  of  Delplno'a 
lot,  which  was  but  forty  arpents  bock. 

The  field  ootes  then  set  out  In  detail  the  sur- 
vey of  the  remainiog  twenty-four  arpents  con- 
ceded to  D'Auterieve  by  Unzaga,  and  after  as- 
certaining the  lower  point  on  the  river  and 
course  of  the  lower  side  line  back,  describes 
it  as  a  line  marked  Q.  R.  8,  and  as  separating 
the  lot  from  Antonio  Dorval,  the  neighbor 
below.  On  referring  to  the  map,  it  will  be 
seen  (baX  this  line  corresponds  in  depth  with 
the  two  precediDg  back  lines  of  the  survey. 
Dorval's  lot  extended  in  depth  only  forty 
arpents. 

The  field  notes  further  state,  that  adopting 
this  line  as  the  true  boundary  between  D'Au- 
terieve and  Dorv^.  his  neighbor  below,  the 
former  would  be  deprived  of  a  road  of  four 
leagues  in  extent,  which  he  had  made  through 
the  mountains  and  swamps,  to  enable  him  to  go 
to  the  Atchafataya  and  attend  to  his  cattle 
which  he  had  on  a  vai;hery  at  Attakapas  ;  and 
this  being  so,  Andry  changed  this  lower  line 
so  as  to  include  the  road  within  the  limits  of 
the  lot. 

This  completed  the  survey  ;  and  it  will  be 
seen,  from  the  examination,  that  there  ia  not 
the  slightest  ground  for  the  dalm  set  up,  on 
the  part  of  the  petitioners,  that  the  track  as  sur- 
veyed under  the  Spanish  order  extended  back 
to  the  Atchafalaya,  or  farther  than  the  usual 
depth  of  forty  arpents.  This  river  is  not 
drawn  upon  tfie  map  as  the  boundary  in  the 
rear,  nor  is  it  designated  or  even  referred  to  as 
such  boundary  in  the  field  notes;  on  the  con- 
trary the  rear  line  of  the  tract  as  drawn  on  the 
map  corresponds  with  the  termini  of  the  lines 
traced  back  from  the  Mis^ippi,  and  which 
we  have  already  described. 

Andty,  in  bis  report  of  the  survey  to  Unz^a, 
mentions  his  departure  in  tracing  the  lower  line 
of  tlie  lot  from  bis  instructions,  with  a  view  to 
include  the  road,  and  observes,  that  he  had 
bounded  him  in  the  said  road  and  its  adjoin 
ing  lines  as  far  as  the  River  Atchafalaya,  sub 
ject  to  the  approbation  of  his  Excellency. 
This  survey,  was  approved  by  Unzaga,  and  it 
1b  argued,  that  this  commuiucaUoD  of  A1UI17 
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implies  that  this  lower  line  of  the  tract  was  in- 
tended to  reach  back  to  the  Atchafalaya.  The 
answer  to  this  is,  that  no  such  intention  is  to  be 
found  in  the  ndnutes  frf  the  survey  kept  at  the 
time  It  was  made,  nor  as  indicated  upon  the 
map,  but  the  contrary.  And  all  that  can  be 
properly  understood  from  the  letter,  is  what 
Andry  had  previously  stated  in  the  field  notes, 
□amcly:  that  the  *lower  side  line  had  [*'28 
been  depressed  so  as  to  give  to  D'Auter- 
ieve, the  benefit  of  his  rmd^of  four  leagues, 
which  extended  to  the  Atchafalaya.  Had  this 
alteration  not  been  made,  the  road  leading 
from  the  Mississippi  back  for  the  forty  arpents, 
would  have  fallen  within  the  limits  of  Dorval's 
lot  below,  and  thus  D'Auterieve  be  deprived 
of  the  benefit  of  it  for  the  mile  and  a  half, 
the  depth  of  that  lot.  Beyond  that  limit  lie 
could  have  used  it  as  before,  as  it  thennn 
through  the  royal  domain. 

We  cannot  Infer,  from  the  ambigaous  ez- 
presRions  in  the  letter  to  Unzaga,  the  object  of 
which  was  to  explain  the  reasons  for  the  de- 
pression of  this  side  line  contrary  to  his  instruc- 
tions, BOSS  to  include  the  road,  an  intention  to 
carry  the  survey  back  to  that  river,  when  in 
contradicUon  of  the  description  as  given  in  the 
field  notes,  and  as  delineated  on  the  map.  If 
Andty  had  intended  the  side  lines  should  be 
thus  carried  back,  it  would  have  been  a  ^ple 
matter  to  have  said  so  in  the  field  notes,aDd  to 
have  designated  the  river  as  the  rear  boundary 
onthemap.  Thedifferenceintheresultisnotso 
slight  as  to  have  been  overlooked,  or  acciden- 
tal. The  survey,  as  actually  made,  oontaiu 
prolMtbly  some  twenty-flvs  hundred,  or  three 
thousand  acres.  As  elatmed  under  the  con- 
struction attempted  to  be  given  to  the  letter, 
it  would  contain  but  little  wort  of  half  a  mill- 
ion: a  difference  depending  upon  the  fact, 
whether  the  side  lines  which  run  northwest 
and  southwest  and  widened  therefore  nioe^ 
degrees,  should  be  extended  back  one  mile  tad 
a  half,  or  from  twelve  to  fifteen  miles. 

We  think  llie  field  notes  and  map  should  con- 
trol, rather  than  this  casual  phrase  in  the  letter 
accompanying  them  to  Unzaga.  The  field  notes 
described  this  lower  line  by  letters  Q.  R,  B,  aod 
we  have  the  delineation  01  it  on  the  map  cor- 
responding to  these  letters ;  and  both  fix  the 
terminus  in  cooformity  witJi  the  upper  back 
lines  of  the  tract  as  alrndy  nm  and  delineated, 
and  all  this  without  any  mention  or  alluiioB 
to  this  river  as  the  bounoary  in  the  rear.  In- 
stead of  this,  the  rear  line  is  protracted  on  the 
map  at  the  termini  of  the  back  lines,  therelv 
expressly  excluding  the  Idea  of  a  riw  bonnd- 
ary. 

A  good  deal  of  stress  has  been  lidd  upon  the 
idea,  that  as  the  French  grant  extended  back  to 
the  Atchafalaya,  the  order  of  survey  by  the 
Spanish  authorities  was  intended  only  to  limit 
or  diminish  the  front  upon  the  river,  leavhig 
the  depth  as  before.  But  the  difficulty  in  giv- 
ing any  force  to  the  suggestion  is,  that  there 
is  no  evidence  before  us  that  the  French  grant 
extended  back  to  this  river.  Even  the  histori- 
cal TBoords,  mostly  reUed  on  in  the  case,  fur* 
nisb  no  such  sug^stlra.  This  Idea,  therefore, 
cannot  aid  us  In  giving  the  construction  claim' 
ed  to  the  order  nf  survey. 

*Tbe  acte  of  the  parties  tend  strong]/  [^29 
to  conflna  the  view  we  have  taken  of  tbu  or. 
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der  of  RurreT.  Two  of  the  sons  of  D'Auter- 
iere  were  or  nge  at  the  time  tbisconcmsioD 
wM  given  up  to  Galvez  in  17»0.  and  the  family 
mnovt^i  to  Alialiapas.and  the  youDjrest  became 
of  lec  in  a  few  years  thereafter.  The  eldest 
dielio  1813,  the  aecond  Id  1814,  and  the  young- 
est in  1828 

All  of  tbem  resided  In  the  neighborhood  of 
the  tract,  and  during  this  whole  period,  a  lapse 
of  some  iblrty-three  years,  no  claim  was  made 
to  it;  nor  indeed  ever  by  any  of  the  members 
of  the  family  who  had  the  best  opportunity  of 
knowing  the  facts  and  circumstances  under 
which  it  was  surrendered,  and  of  the  extent 
and  character  of  the  title.  The  presumption 
i^  Tery  strong,  they  must  have  been  impreesed 
with  the  belief  that  all  the  right  that  belonged 
to  ibe  family  under  the  order  of  surrey,  had 
been  given  up  to  Oalvez  by  the  arrangement 
entered  into  with  him. 

The  acts  of  the  Spanish  govermneat  also  in 
making  coDcesdoos  nibseqaeDtly  within  the 
Umita  of  the  claim,  as  was  done,  show  that  no 
mcb  right  as  la  now  mA  up  was  recognized 
by  it 

In  any  view,  therefore,  that  tee  have  been  abU 
to  take  of  the  eaee.  lee  think  that  the  decree  of  the 
court  beloa  ia  erroneoue,  and  Aould  be  reveraed. 

Mr.  JuMiee  Cnrtia: 

■/tutfca  McLean,  Wayne,  Cunpbell.  and  my- 
self, do  not  understand  the  opinion  which  has 
been  delivered  by  Mr.  Juetiee  Nelson,  as  intend- 
ed to  express  the  judgment  of  this  court  upon  the 
validity  of  the  complete  French  grant,  alleged 
by  the  petition  to  have  been  made  by  The 
Western  Company  to  Paris  Duvemay  In  1717, 
or  upon  the  effect  of  the  alleged  confirmation 
at  such  allend  fx>mplete  Frendi  title,  or  any 
part  thereof,  by  the  Hpanish  Oovemors, 
O'Reilly  and  Unzaga.  The  trial  of  such  a  title 
not  being  within  the  Jurisdiction  of  this  court 
upon  this  petition,  according  to  the  repeated 
dedsioDS  of  this  court,  and  the  plain  terms  of 
tite  Act  of  May;  2«,  1824.  under  which  we  de- 
rive our  authority,  it  seems  equally  clear,  that 
the  questions  whether  there  is  any  suffldent 
evidence  tliat  such  a  grant  was  made,  or' 
whether  it  could  be  located,  or  whether  it  en^- 
braced  the  premises  in  question,  or  whether  it 
bad  been  in  part  or  in  whole  confirmed;  and 
bow  eitensive  such  confirmation,  if  made, 
W88,  are  questions  not  Judicially  before  us. 
For  these  questions  belong  excluaiTely  to  the 
bill  of  that  legal  title. 

In  our  judgment,  this  embraces  the  whole 
case.  It  exbauBts  everr  allegation  In  the  peti- 
tion, which  makes  no  claim  to  any  incipient  or 
iiDperfect  French  or  Spanish  titles.  It  alleges 
30*]  only  *a  complete  French  grant,  and  a 
coDfirmaiion  lo  D'Auterieve.  who  was  then  in 
possession  under  it,  of  part  of  the  land. 

Now,  the  first  section  of  the  Act  of  1824, 
provides  that  a  person,  claiming  lands  by  vir- 
tue of  a  French  or  Spanish  grant,  concesnon. 
warrant  or  order  of  survey,  which  might  have 
been  perfected  into  a  complete  title,  may  pre 
sent  a  petition  to  the  District  Court,  setting 
forth  fultr,  plainly  and  substantially,  the  nat 
ore  of  his  claim  to  the  lands,  particutarlv 
stating  the  dale  of  the  grant.  Ac.,  under  which 
he  eUim^;  and  then  it  continues:  *'and  the 
•aid  court  is  hereby  authorized  and  required  to 
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hold  and  exercise  jurisdiction  of  every  petition 
presented  in  coaformity  with  this  Art.  and  tn 
near  and  determine  the  same."  Unless,  there- 
fore, the  petition  is  presented  in  conformity 
with  this  Act,  the  special  and  limited  juriedic- 
Uon  which  the  Act  confers  does  not  exist.  Tbe 
title  shown  by  this  petition  being  a  complete 
title,  derived  from  the  Western  Company,  and 
confirmed  by  the  Spanish  authorilies,  and  the 
petitioner  not  having  shown,  fully,  plainly,  and 
substantially,  or  even  by  the  most  obscure  sug- 
gestion, any  other  title,  we  cannot  perceivebow 
this  court  has  any  jurisdiction  under  the  Act 
of  1824.  We  add,  however,  that  if,  as  in  the 
case  of  Davenport'*  Eeirs,  at  the  present  term, 
the  petition  did  duly  aver  fects,  constituting  in 
point  of  law  an  imperfect  title,  we  should  not 
consider  the  petition  defective,  though  it  might 
state  an  erroneous  legal  conclusion  from  those 
facts,  and  call  the  title  a  perfect  one.  That  is 
not  this  case,  as  may  be  seen  by  recurring  to  the 
petition. 

Our  opinion  is,  that  this  petition  dionld  be 
dismissed  for  want  of  jurisdiction,  without 
prejudice  to  any  legal  title  of  the  petitioners, 
and  that  no  opinion  should  be  expressed  by 
this  court  upon  any  question  of  fact  or  law 
arising  upon  the  evidence. 

OBDKB. 

This  cause  come  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louiriana,  and  was  argued  by  counsel :  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be. 
and  (he  same  is  hereby  reversed;  and  that  this 
cause  be.  and  the  same  is  hereby  remanded  to  the 
said  District  Court,  with  directions  to  that  court 
to  dismiss  the  petition  of  the  claimants. 

Clted-U  Otto.  701,  TOS. 


•THE  UNITED  STATES,  AppeUanU, 
«. 

CHRISTIAN  R08ELIU8.  ABIAL  D. 
CR088MAN,  WILLIAM  E.  LIVERIDGE. 
FRANCOIS  B.  D  AUTUIN,  BENJAMIN 
C.  HOWARD,  JOHN  8PBAR  SMITH, 
BRANTZ  MATER.  JOHN  GIBSON,  and 
R  R  GURLEY.  Executon  of  Jobh  Mc- 
DoHOOH,  Deceased. 

French  titles  in  Louisiana,  part  confirmed,  eon- 
eidered  accepted  by  claimant  at  compromise — 
District  Court  no  juriedielion  vihere  petUton 
sets  up  petfeet  title. 

Under  the  laws  of  lfl24  and  18U,  relating  to  tbe 
confirmation  nt  land  titles,  whi^re  a  claimant  tiled 
Ills  petition,  all»riDf[  a  patent  under  tbe  Frencti 
^vernmentof  i/iuiBlana,  cnnflrnit^d  byCongrreeSi 
and  claiming  floats  for  land  which  haa  t>een  sold, 
within  bis  grant,  by  ttie  United  St«te«>  to  other  per- 
sons, the  mere  circumntHnce.  that  the  court  had 
Jurtsdiotlnn  to  decree  float*  in  casee  of  Incomplete 
litlee.didnot  srive  li  JurlBdlction  to  decree  floats  in 
oaiws  of  complete  tltlt^ 

This  title  bavins  tH-en  oonflnned  by  Congrem, 
wlthiiut  am'  allowance  for  the  sain  of  lanua  In- 
eluded  wtwin  it,  the  oonOmiatloD  must  be  oonsld- 
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ered  as  a  oompromlse  aooepted  hy  the  other  party 
who  thereby  rellnqulBbed  bfs  claim  to  floats. 

If  the  title  be  coasl'lered  as  a  perfect  title,  this 
court  has  already  adjudged  (9  How,,  143)  that  the 
District  Court  had  no  Junsdlotloa  over  suob  titles. 

The  claltnaiit  in  this  case  prayed  that  the  side 
lines  of  his  tract  mlsht  be  widened  bj'  divGrginir 
Instead  of  parallel  lines;  but  this  court.  In  this 
saiuo  case,  formerly  (8  How.,  668)  reooirnlzed  the 
validity  of  adecreeof  the  SupremeCourtof  Loui- 
siana, which  decided  that  the  llnefi  should  be  pnr- 
allel  and  not  divergent.  The  District  Court  of  the 
United  Slates  ouvbt  to  have  conformed  its  Judg- 
ment to  this  opinion. 

Moreover,  the  claimant  In  this  case  did  not  state 
in  his  petition  what  lands  had  been  granted  by  the 
Unitea  States,  nor  to  whom,  nor  did  he  make  the 
KTuntees  parties ;  all  of  which  ought  to  have  been 
done  before  be  oould  have  been  entitled  to  floats. 


THIS  was  an  appeal  from  the  Dtotrict  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiua. 

The  factB  are  stated  la  ttw  oi»Dioo  of  the 
court. 

It  was  argued  by  Mr.  Ciuhiii«  (Attoniey- 
General)  for  the  United  States,  woo  made  the 
following  points; 

I.  That  the  grant  under  which  the  claim  is 
made  being  a  complete  and  perfect  grant,  the 
court  below  had  no  jurisdiction. 

II.  That  if  the  court  had  Jurisdiction  the 
graat  U  void.  luTiog  been  made  by  the  French 
aotboriUes  subsequent  to  the  Treaty  of  Fontaln- 
bleau  of  8d  November,  1762,  by  which  France 
ceded  Louisiana  to  Spain,  and  the  order  of 
delfvery,  dated  2Ist  April,  1764.  (1  Clark's 
Land  I^ws,  Appendix,  976;  Jf<»f*bttt/fv.  United 
iState$.  12  How..  47;  United  Statee  t.  IWerin, 
18  How..  9.) 

III.  That  the  Spanish  authorities  after  the 
oesdon  did  not  confirm  or  recognize  the  said 
grant  as  valid. 

The  proceedioga  before  Livaudais  did  not 
operate  as  a  conflrmation.  Under  the  Spanish 
rule,  the  authority  over  the  lands  was  vested 
first  in  Uie  governors  of  the  province.  (See  the 
Marquis  of  Grimaldi's  Letter  to  Unzaga,of34th 
August,  1770;  2  White's  Bee&p.,  460.)  The  au- 
32*J  thority  was  subsequently  vested  *in  the 
intendant  (See  the  royal  order  of  32d  Octo- 
ber. 1798;  Ibid.,  477, 478.)  The  certlficatea  of 
Trudeau  were  not  sufficient  evidence  to  show 
that  Governor  Miro  had  confirmed  or  recog- 
nized the  grant  as  valid. 

Under  the  Acts  of  1834  and  1S44,  the  District 
Court  had  no  power  to  act,  except  in  cases  of 
claims  under  grants,  concewions,  warrants,  or 
orders  of  survey, 

V.  With  respect  to  the  allegation  in  ihe  pe- 
tition, that  the  grant  has  been  confirmed  hy 
an  Act  of  Congress  of  llifa  January,  1820. 
Whether  this  be  so  or  not  cannot  arise  in  this 
caw,  the  Jurisdiction  of  the  court  under  the 
Act  of  1834,  as  revived  by  that  of  1844,  being 
limited  to  incomplete  claims  originating  with 
the  Spanish,  French  or  British  authorities, 
which  might  have  been  perfected  into  a  com- 
plete title  under  and  in  conformity  to  the  laws, 
usa^,  and  customs  of  the  government  under 
wbich  the  eame  originated,  had  not  the  sover- 
eignty of  the  country  been  transferred  to  the 
United  States.  (Act  of  1834;  4  Stat,  at  Large, 
03;  Act  of  1844;  I/rid.,  676.) 

VI.  But  as  the  petition  claims  opening  and 
diverging  side  lioes  from  the  front  to  ihe 
rear,  and  avers  that  a  large  portion  of  the 
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land  had  been  sold  by  the  United  States, 
and  claimed  fioats  therefor,  and  the  court 
below  has  decreed  in  favor  of  Itie  claim- 
ant on  both  points,  it  may  be  that  the  object  of 
the  petition  was  to  have  these  pofntn  delit- 
mined  under  the  grant  With  respect  to  the 
first,  there  is  nothing  in  the  grant  which  calls  i 
for  diverging  sldn  lines,  and  when  this  is  the 
case,  the  side  lines  run  parallel  to  each  other. 
That  the  side  lines  in  this  grant  nm  parallel 
was  decided  in  the  Supreme  Comt  of  Louisiana, 
in  McDonogh  v.  AftUaudon,  which  will  be  found 
reported  in  S  How.,  698. 

As  the  claim  for  fioats,  no  individuals  claim- 
ing lands  under  title  from  the  United  Sutes 
having  been  made  parties  in  the  case,  no  de- 
cree for  fioats  could  be  made.   (Ututed  SbUet  \ 
T.  Jftwrv.  13  How.,  209.) 

Mr.  JmHeeCmiiraia  delivered  the  ofdnicia  of 
the  court: 

John  McDonogh  claimed  to  be  confirmed  in 
a  tract  of  land  bounded  in  part  by  the  Hrer 
Mississippi :  the  front  being  40  arpents,  more 
or  less;  bounded  on  the  upper  side  by  a  line 
running  back  from  said  river  a  distance  of 
seventeen  miles,  and  two  hundred  and  twenty- 
seven  perches,  more  or  less,  until  it  strikes  the 
River  Amitic.  on  a  course  by  compass  of  north 
35°  west;  on  the  lower  side,  by  a  line  runniofc 
back  from  siud  River  Miraissippi  a  distance  of  > 
eighteen  miles  and  twenty-two  perches,  more  ' 
or  less,  until  it  strikes  Lake  Msurepas.  on  a 
course  by  the  compass  of  north  nine  degrefs 
fifty  minutes  east;  and  bounded  on  the  rear 
tine  \jy  the  Bivex  AmlUe  and  Lake  Maurepas.  i 

*The  petitioner  represents  that  in  the  i*83  I 
year  17^  Dupnrt  purchased  the  land  from  the 
Coltppissa  nation  of  Indians;  and  tliat  said  pur- 
chase was  confirmed  in  the  year  1769  by  the 
French  government  by  a  regular  and  fonnal 
patent;  and  second,  that  the  claim  was  duly 
presented  to  and  approved  bjr  the  Board  of 
Land  Commissioners  of  the  United  States,  who 
confirmed  it  for  the  whole  quantity  claimed, 
according  to  a  plan  of  survey.  And  that  skid 
titles  were  also  recognized  and  confirmed 
an  Act  of  Congress  of  the  11th  May,  18». 
But  the  petitioner  avers,  that  a  large  por^n 
of  said  tract  of  laud  has  been  sold  by  the  United 
^ates,  or  confirmed  to  actual  settlers. 

The  District  Court  found  that  McDono^ 
held  under  Duport  by  regular  mesne  convej- 
ances,  and  showed  a  title  to  the  land  by  patent, 
which  was  granted  by  the  highest  authorities 
in  the  province;  that  it  was  a  complete  and 
full  title;  and  furthermore,  "that  the  land 
claimed  as  per  plan  of  survey  on  file  here- 
in was  confirmed  by  the  report  of  the  Land 
Commissioners  of  the  United  States  on  the 
30th  of  November,  1816." 

The  court  below  then  proceeded  to  prononnce 
the  grant  of  1769  to  be  valid ;  and  that  the  survey 
thereof,  filed  as  au  exhibit  in  the  cause,  indi- 
cates the  metes  and  bounds,  and  the  land  is  or- 
dered to  be  located  according  to  said  survey, 
and  to  that  extent  the  claim  is  confirmed.  And 
then  the  decree  proceeds  to  adjudge  that  for  sil 
lands  within  theee  bounds  whicn  have  bem 
sold  or  otherwise  disposed  of  by  the  United 
States,  the  petitioner  shall  be  aulhorized  to 
enter  other  lands  by  floating  warrants. 

Assuming  the  foregmng  facts  to  be  true,  the 
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question  presented  ts,  whether  jurisdiction  ez- 

iiied  to  miike  the  decree. 

The  mere  fact,  standinf;  alone,  that  the 
United  States  had  sold  or  otherwise  disposed 
of  any  part  of  the  land  liere  claimed,  and 
that  compensation  could  be  made  as  pro- 
vided by  the  11th  section  of  the  Act  of  1824, 
does  not  give  Jurisdiction,  as  the  power  to 
award  floatiD|^  warrants  is  an  incident  to  a  case 
where  Jurisdiction  exists  to  decree  the  lands 
claimed  and  to  order  that  a  patent  therefor 
shall  issue;  and  if  the  power  to  derest  title  out 
of  the  United  States  is  wanting,  none  exists  to 
decree  the  floating  warrants,  because  it  must 
he  first  found  and  adjudged,  that  the  petition- 
er lus  Uie  better  equity  to  the  land  of  which 
the  United  States  have  deprived  him  by  their 
grant  to  another.  But  there  is  another  con- 
sideration why  this  petitioner  could  not  claim 
floating  warrants.  He  souirht  a  confirmation 
of  bis  title  from  the  United  States,  for  the  ob- 
vious reason  that  his  grant  from  the  French 
government,  made  in  1769,  was  invalid,  as  that 
government  had  no  interest  in  the  country  in 
1769.  it  having  been  ceded  to  Spain  in  1763. 
34*1  And  if  McDonogh  was  *rorced  to  go  be- 
hind nis  French  grant,  and  rely  on  his  ^diao 
pr«tcnsioa  to  claim,  the  probability  was  that  he 
could  establish  nothing  to  support  his  assump- 
tion of  title,  and  must  fail  altogether.  Under 
these  circumstances,  the  United  Statea  con- 
firmed McDonogh's  claim,  without  allowing 
bim  any  compensation  for  such  land  as  had 
been  previously  sold  or  disp(»cd  to  others  with- 
in the  boundaries  confirmed.  He  accepted  the 
confirmation  on  these  terms;and  as  we  are  sub- 
Btituled  by  the  Acis  of  1824  and  1844,  for  the 
political  power,  and  required  to  adjudge  these 
claims,  as  Congress  adjudged  tbem  liefore  the 
Act  of  1841  was  passed,  we  are  bound  to  hold 
that,  when  our  predecessors  decided  HcDo- 
Do^'a  claim  favorably,  they  awarded  him  all 
that  he  had  a  right  to  demand,  and  which  he 
sanctioned  by  accepting  the  confirmation  on 
the  terms  it  was  offered. 

Nothing  could  be  fraught  with  worse  con- 
sequences as  regards  confirmations  by  Con- 

n,  or  by  commissioners  acting  by  Its  au- 
ty,  than  to  hold,  that  when  a  doubtful 
claim  was  confirmed  on  certain  terms,  and  the 
claimant  accepted  these  terms,  and  took  the 
full  benefit  of  the  confirmation,  that  still  he 
could  come  into  the  courts  of  Justice  and  en- 
force bis  entire  claim  for  the  deductions  made 
by  Congress,  as  if  no  adjustment  had  been 
made.  Sucli  cases  must  stand  on  the  footing 
of  compromise,  and  M  equities  existing  when 
the  compromise  was  made,  and  not  provided 
for  by  it,  must  be  deemed  to  have  been  aban- 
doned. If  it  were  otherwise,  then  there  would 
be  DO  end  of  these  pretensions  to  compensation, 
before  Cougruss  and  the  courts.  But  to  hold 
that  the  confirmation  was  final,  and  conclusive 
of  the  whole  claim  (as  we  think  it  clearly 
was),  then  the  country  will,  at  last,  find  re- 
pose, and  the  cultivator  of  the  soil  will  know 
From  whom  to  buy,  and  lake  title.  McDonogh's 
claim  being  compromised,  the  govumment  had 
.10  duty  imposed  on  it  to  raimpcnsate  htm  in 
case  of  loss. 

Jurisdiction  is  also  wantiogon  other  grounds, 
if  the  grant  of  the  French  government  to  Du- 
port  was  a  complete  title,  Luen  no  sot  on  the 
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part  of  the  American  government  was  required 
to  give  it  additional  validity,  as  the  Treaty  of 
1808,  by  which  Louisiana  was  acquired,  sanc- 
tioned perfect  titles ;  nor  was  jurisdiction  vested 
in  the  District  Courts  to  adjudge  the  validity 
of  perfect  titles.  This  is  the  settled  construc- 
tion of  the  Act  of  1834.  as  was  held  bv  this 
court  in  the  case  of  7%e  Ur^ted  8tate$  v.  Beynet, 
9  How..  148,  144. 

In  the  next  place,  McDonogh  alleges  that 
his  title  was  confirmed  by  the  United  States  in 
1816,  and  again  in  1830.  The  Act  of  1824  con- 
ferred jurisdiction  on  the  District  Courts  to 
adjudge  and  settle  the  validity  of  imperfect 
claims  against  the  United  States  as  already 
stated.  But  where  the  claim  had  l>een  granted 
*by  an  Act  of  Congress,  or  by  officers  act-  [*36 
ing  under  the  authority  of  Congress,  and  a  per- 
fect legal  title  vestftd  in  the  grantee,  no  power 
was  conferred  on  the  courts  to  deal  with  such 
title,  because  it  needed  no  aid.  And  because 
such  an  assumption  would  of  necessity  claim 
power  in  the  courts  to  modify  the  grant  made 
by  Congress,  in  every  r^pect,  or  to  set  it  aside 
altogether. 

On  this  asBumntion,  the  District  Courts 
mi^ht  have  been  called  on  to  re-adjudge  every 
claim  that  Congress  had  confirmed.  The  Leg- 
islature contemplated  none  of  these  things, 
when  passing  the  Acts  of  1824  and  1844. 

McDonogh  informs  us,  in  his  petition,  that 
he  did  not  claim  a  decree  for  any  land  covered 
by  his  grant,  but  that  be  sought  a  decree  for 
land  warrants  to  be  located  on  other  lands  for 
such  parts  as  bad  t)een  sold  or  disposed  of  b^ 
the  United  States  within  the  bounds  of  hts 
claim.  And  as  incident  to  this  claim  for  com- 
pensation, he  prayed  that  his  side  lines  might 
be  widened,  so  that  the  upper  line  would  run 
north  85°  west;  and  the  lower  line,  north  9" 
SO'  eaiM.  Tliese  side  lines  are  about  eighteen 
miles  long,  and  commence  on  the  Hisdssippl 
forty  arpents  apart,  but  by  widening  the  trhct 
claimed,  as  decreed  by  the  District  Court,  is 
something  like  fifteen  miles  wide  where  the 
lines  terminate  on  the  River  Amitie,  and  Lake 
Maurepas.  The  boundaries  were  thus  settled 
by  the  court  below,  according  to  the  power  con- 
ferred by  the  second  section  of  thb  Act  of  18d4, 
sweeping  over  a  large  tract  of  country,  and  cov- 
ering many  lands  granted  to  others  by  the 
United  States. 

The  petition  in  this  case  was  filed  in  June, 
1848;  at  the  previous  term  of  the  Supreme 
Court  of  the  United  States,  the  cause  of  John 
McDonogh  against  MiUaudon  was  decided,  on 
which  this  court  was  asked  to  revise  a  decision 
of  the  Supreme  Court  of  Louisiana,  which 
settled  the  boundaries  of  McDonogh's  grant; 
holding  tliat  the  side  lines  could  not  di- 
verge, but  ttiat  the  land  must  be  of  equal  width 
in  front  and  rear,  and  the  side  lines  parallel  to 
each  other  throughout.  The  question  in  the 
State  Court  btdng  one  of  boundary,  and  not  in- 
volving an^  consideration  that  could  give  this 
court  cognizance,  under  the  25th  section  of  the 
Juduciary  Act,  the  writ  of  error  was  dismlsBed 
for  want  of  Jurisdiction. 

As  the  decision  of  the  Supreme  Court  of 
Louisiana  had  settled  the  question  of  lioundary, 
we  think  the  District  Court  should  not  have 
disregarded  that  decision,  and  involved  the 
government  in  such  serious  conseqoenoes  as 
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that  of  making  compeDf^ation  for  londsnot  cov- 
ered by  McDoDogb'B  grant. 

If  none  of  these  objections  existed,  however, 
there  is  aaolher.  that  would  preclude  the  peti- 
SO*]  tioner  from  having  compensation  *ln  land 
warrants.  He  does  not  state  wliat  lands  the 
United  States  have  frraoted  to  olhers,  within 
his  claim;  oor  who  the  owners  are;  neither 
does  he  make  them  parties.  These  steps  were 
required  by  the  Act  of  1834,  and.  not  having 
been  taken  in  this  instance  no  general  decree 
could  be  made  for  floating  warrants,  as  was 
done  by  the  District  Court.  We  so  held  in  the 
i»seof  2^  Umted  Stata  t.  Moore,  lH  How.. 
2S8, 

For  th^  reaaon*  stated,  it  it  ordered  that  iha 
decree  be  reverted,  and  the  petition  ditmimed,  toith- 
out  prejudice  to  Melhnogh'e  claim. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
scri^  of  the  retard  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Loui^ana,  and  was  ar^ed  by  counsel ;  on  con- 
sidemtion  whereof.  It  is  now  here  ordered,  ad' 
judged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  thifi  cause  lie, 
and  the  same  is  hereby  reversed:  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  District  Court  with  directions  to  that 
court  to  dismiss  the  petition  in  this  case,  with- 
out prejudice  to  the  rij^ls  of  the  petitioner. 

ated-is  How.,  we. 


THE  UNITED  STATES.  AppeUanU, 

9. 

CHRISTIAN  R0SELIU8.  ABIAL  D. 
CROSBMAN.  WILLIAM  E.  LIVERIDQE, 
PRANCOIS  B.  D'AUTUIN,  BENJAMIN 
C.  HOWARD,  JOHN  SPEAR  SMITH, 
BRANTZ  MAYER.  JOHN  GIBSON,  amd 
R  R.  GURLEY,  Executoni  of  John  Mc- 
DoKOOH,  Deceased. 

Dittriet  Court  nojuritdietion  whtrt*  petition  tett 

up  eainplete  Spanit/i  title. 

Where  a  party  claimed  title  to  a  tract  of  land  in 
Louisiana,  under  a  judicial  sale  in  1760,  and  alleged 
tliat  ho  and  tboBOuader  whom  he  claimed  had  been 
In  peaceable  possession  ever  since  the  sale,  a  case 
nf  perfect  title  is  presented  which  Is  not  within  the 
Jurisdiction  of  the  Dlstrlot  Court,  under  the  Acts 
or  182iandlH4. 

npon  the  suffldenoy  of  tiie  evidence  to  sustain 
the  title,  no  opinion  Is  expressed. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 
The  case  was  fully  stated  la  the  o[dnion  of 

the  court. 

It  was  argued  by  Mr.  Cashing  (Attwney- 

General)  for  the  United  States. 

ilfr.  Chuif  Justice  T&ney  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  the  decree  of  the  Dis 
S7*J  trict  Court  for  "the  Eastern  DUtrict  of 
Louisiana,  in  a  proceeding  instituted  in  that 
court  by  John  McDonog^  in  his  lifetime,  to 
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try  the  validity  of  his  claim  to  c^ais  land 
mentioned  In  his  petition.  The  proceeding  was 
under  the  Acts  of  1834  and  1844. 

The  petition  was  presented  on  tlic  15l)i  of 
June,  1848;  and  selsfonh  that  he  has  a  good 
and  valid  title  to  a  tract  of  land  in  the  parish 
of  Jefferson,  near  the  City  of  New  Orleans,  and 
on  the  same  side  of  the  Uiver  Mississippi,  com-  j 
mencingat  a  distance  of  eighty  arpents  from  the 
river,  and  running  back  or  in  the  rear  from 
thence,  with  the  continuous  lines  of  the  front  i 
tract  of  twenty-one  arpents  on  the  river,  a  dis- 
tance of  about  fortj-nine  and  one  third  arpents 
in  depth,  until  one  of  the  side  lines  intersects  \ 
with  tbe  other  in  a  point,  including  about  one  i 
hundred  and  seventy-seven  and  one  third  su-  ' 
perScial  arpents.  That  said  tract  of  land  is  a 
portion  of  a  larger  tract  which  was  adjudicated  I 
and  sold  on  or  about  the  17lb  of  April,  1760, 
to  De  Pontalba,  by  order  of  the  highest  tribu- 
nal of  the  goremment  of  France,  in  Louiidana, 
called  the  Supreme  Coimeil  of  the  Province  of 
Louisiana,  by  Charles  Marie  Delalande  Dapre- 
mont.  Counselor  and  Assessor  of  tbe  Supreme 
Council  of  the  Province,  and  Attoraey-General 
of  the  King  of  France  for  said  Province  of 
Louisiana;  that  said  sale  and  adjudication  by 
the  order  and  authority  aforesaid,  is  fully 
equivalent  to  a  patent  to  sud  land ;  the  Supreme 
Council  of  the  Province  being  at  the  head  of 
the  Land  Office,  granted  the  lands  and  issued 
tbe  patents;  that  after  passing  through  various 
mesne  conveyances,  the  petitioner  tinally  ac- 
quired said  tract  of  land;  that  his  title  and 
claim  bad  been  presented  and  proved  before 
the  Board  of  Land  Commissioners,  who  report- 
ed tliat  it  ought  to  be  confirmed,  but  the  sud 
report  was  never  acted  on  by  Congress;  and 
tliat  said  tract  of  land  has  always  been  in  the 
peaceable  and  undi8turt>ed  possession  and  en- 
joyment of  the  petitioner,  and  those  under 
whom  he  derives  his  title,  ever  since  the  date 
of  the  original  grant  thereof.  The  petitioner 
therefore  prays  confirmation. 

These  are  the  facts  stated  in  this  petition; 
and  if  they  *re  true,  the  District  Coun  had  no 
jurisdiction  of  tbe  case,  and  no  right  to  pro- 
nounce judgment  upon  the  validity  of  the  title. 
The  Acts  of  1834  and  1644,  authorize  a  pro- 
ceeding of  this  kind  in  those  cases,  oulv  where 
the  title  set  up  is  imperfect,  but  equital>)e.  It 
has  been  repeatedly  so  lield  bv  this  court,  sod 
was  so  decided  in  the  case  of  The  United  State* 
V.  Moore,  12  How..  309;aiid  Again  in  Uiecaseof 
Tba  United  Statav.  Pillerin  et  al..  13  How., 
9,  as  well  as  in  other  cases,  to  which  it  is  un- 
necessary to  refer.  Indeed,  the  words  of  llie 
Act  of  1834,  conferring  this  special  jurledic- 
tion  on  the  District  Courts,  appear  to  be  too 
plain  for  controversy. 

*Now,  the  title  set  up  by  the  peti>  [*38 
tioner  is  a  complete  legal  title;  and  if  he  can 
establish  the  facts  stated  In  his  petition  his  title 
is  protected  by  the  Treaty  Itself,  and  does  not 
need  the  aid  of  an  Act  of  Congress  to  perfect 
or  complete  It.  For  undoubtedly,  if  the  pos- 
session of  the  land  has  been  held  continually 
by  the  petitioner  and  those  under  whom  be 
claims,  under  the  judicial  sale  made  by  ibe 
French  authorities  m  1760,  the  legal  presump- 
tion would  be  that  a  valid  and  perfect  gnuit 
had  been  made  by  the  proper  authority,  si- 
thouj^  no  teoord  (tf  it  can  now  be  found. 
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We  of  course  express  no  opto  Ion  as  to  the 
safficiency  of  the  evMeace  lo  maintain  the 
'  complete  and  perfect  title  ctaimed  ta  the  peti- 
tioQ.  That  question  is  not  before  us  on  this 
appeal:  for  as  the  District  Court  bad  no 
authority  to  decide  upon  it,  the  decree  must  be 
levenedfor  wantof  jurisdiction,  and  the  peti- 
tion dismissed.  But  we  shall  dismiss  it  with- 
out prejudice  to  tlie  legal  rights  of  either  party; 
IwTing  the  petitioner  at  liberty  to  assert  his 
ri^ts  m  any  court  having  competent  jurisdic 
tkm  to  decide  upon  the  validity  or  invalidity 
of  the  complete  and  perfect  title  set  up  in  hie 
ptiition. 

ORDKB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court 
of  the  United  States  for  the  Enatern  District  of 
LouUiana,  and  was  argued  by  counsel;  oncon- 
rideration  wliereof,  it  is  nowhere  ordered  and 
adjudged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  for  the  want  of 
jurisdiction  in  tliat  court;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  District  Court,  with  directions  to  that 
court  to  dismiss  the  petition  without  prejudice 
to  the  legal  rights  of  either  party. 

CHad-U  WaU..  8U. 


THE  UKITED  STATES,  AppeOanU, 

V. 

JOSEPH  MARCEL  DUCROS,  ALFRED 
DUCROS.  AHD  LOUIS  TOUTANT  BEAU- 
REGARD. 

AeU  of  SpoTuah  Qotemor  acting  quasi  jvdi- 
daUy  not  eonfirmtUion  of  French  grant  in 
Louisiana — complete  titU  uiU  not  support  peti- 
tion. 

A  grant  of  land  in  ]>>ulslana  br  the  French  au- 
thomlea  Id  1764,  Is  voM.  Tbe  proiinoe  wasoeded 
to  Spatn  In  1T8S.  (See  IWh  How..  610.) 

In  ins,  oertain  le^al  proceedtngs  wore  had  before 
BaroD  de  Caroadelet  tn  bis  Judicial  capacity,  where- 
in the  property  now  otadned  is  dcacribed  as  part 
of  tbe  estate  of  the  grantor  of  the  present  claim- 
ant But  this  did  not  amount  to  a  oonarmutlon 
of  the  title  In  his  political  character;  and  If  It  did, 
the  title  would  t)e  a  perfect  one,  aud  t>eyondthe 
Jariwllctlon  of  the  District  Court,  under  the  Acts 
of  1831  and  1»U. 

THIS  was  an  appeal  from  tbe  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict <d  Louiuana. 

30*}  *Tlie  facte  are  set  forth  in  the  opinion 
of  the  court. 

It  was  ai^jued  by  Mr.  Caahing  (Attomey- 
Oeneral^  for  tbe  United  States. 

The  following  were  the  points  made  on  be- 
lulf  of  the  appellantB: 

1.  That  the  court  betow  had  no  jurisdiction, 
and  its  decree  is,  therefore,  void.  The  grant 
b  a  complete  French  grant,  and  not  an  incom- 
plete title.  See  first  section  of  tbe  Act  of  1824, 
Unittd  State*  v.  Reyne»,  9  How. ,  144,  145 ;  UnU- 
td  States  v.  Pomi^s  Heirs.  11  How..  680. 

2.  That  there  was  no  sufficient  evidence  of 
tbe  making  of  the  grant  produced  in  the  case. 
The  copy  certided  by  the  register  is  not  eri- 
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dence.  Bee  8d  section  of  the  Act  of  1831,  and 
the  brief  in  the  case  of  MeCarthey's  Ueirg,  No. 
21,  of  the  present  term. 

3.  That  even  If  the  court  hud  jurisdirtion, 
and  the  evidence  were  sufficient,  the  grant  is 
void,  having  been  made  by  the  French  author- 
ities after  Louisiana  had  been  ceded  by  France 
to  Spain,  in  176.i.  (Ifiuted  States  v.  D'Auterive. 
10  How.,  010.) 

4.  That,  tbe  proceedings  had  before  Caron- 
delet,  in  1798,  operated  no  confirmation  of  the 
grant.  They  were  merely  proceedings  in  the 
settlement  of  the  estate  of  Louis  Toutant  Beau- 
regard, in  which  in  no  way  was  the  extent  of 
the  plantation  in  issue.  The  front  of  the  land 
was  held  at  this  time,  under  the  grant  to  Le 
Sassier.  Besides,  it  is  to  be  remembered,  that 
by  the  18th  article  of  O'Reilly's  regulations, 
approved  at  Madrid,  it  was  provided,  that "  all 
grants  shall  be  made  in  the  name  of  the  King, 
by  the  Governor-General  of  the  province,"  &c. 
No  land  could,  therefore,  be  devested  out  of 
the  King,  except  by  a  grant. 

5.  That  from  the  great  lapse  of  time  before 
tbe  fftmt  was  brought  forward  and  Inusted  on, 
it  must  be  held  that  the  petitioners  and  their 
ancestors  had  abandoned  all  claim  to  the  lands 
embraced  within  its  limits. 

6.  That  the  grant  Is  void  under  the  four- 
teenth section  of  the  Act  of  26th  March,  1804. 
(1  Land  Laws,  114;  Uiuted  States  y.  jyAuterive. 
10  How..  624.) 

Mr.  Justice  Orier  delivered  the  opinion  of 

the  court: 

The  appellees  filed  their  petition  in  the  Dis- 
,  trict  Court  for  Louisiana,  against  the  United 
.  States,  under  the  Act  of  Congress  of  May  26, 
1824,  as  revived  by  the  Act  of  June  I7th,  1(^44. 
It  sets  forth  that  they  are  tbe  owners  of  a  tract 
of  land  of  twenty  arpents  front  on  the  Missb- 
sippi  River,  lying  about  twelve  miles  below  the 
City  of  New  Orleans,  and  extending  in  depth 
to  Lake  Borgoe. 

*That  the  said  tract  of  twenty  arpents  [*40 
front  is  derived  from  one  title,  and  until  after 
the  year  1800  had  but  one  proprietor.  That,  in 
that  year  it  was  the  property  of  the  widow  Tou- 
tant Beauregard,  wlio  thereafter  sold  an  undi- 
vided half  toRodolph  Joseph  Ducros,  who  sub- 
sequently made  partition  thereof,  by  which  the 
upper  half  was  assiened  to  the  widow,  and  the 
lower  to  Ducroa.  That  tbe  rights  of  the  former 
have  since  been  acquired  by  the  petitioner, 
Louis  Toutant  Beauregard,  and  the  righta  of 
the  latter,  by  Joseph  Marcel  and  Louis  Alfred 
Ducros. 

That  the  widow  Beauregard  and  Rodolpfa 
Joseph  Ducros,  heretofore  tiled  their  claims  to 
said  lands  for  confirmation  with  the  board  of 
corilmissioners.  but  that  being  then  ignorant  of 
the  full  extent  of  their  rights,  they  cmmed  and 
obtained  the  confirmation  of  their  titles  only 
to  the  depth  of  a  league  and  a  half  from  the 
Mississtppi  River.  The  petitioners  claim  that 
the  confirmation  should  have  been  to  the  depth 
of  Lake  Borgne.  because  that  on  the  2d  of 
March,  1764,  Madame  Marie  Gaston,  the 
widow  of  Rochemore,  who  then  was  owner  of 
the  front  tract,  obtained  from  the  French 
government  of  the  Province  of  Louisiana  a 
grant,  of  the  rear  of  her  said  front  tract,  with 
the  entire  depth  to  Lake  Borgne,  and  that  the 
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said  entfru  tract  was,  on  the  16th  of  November, 
1793,  in  a  Judicial  proceeding  before  Baron 
Carondelet,  adjudicated  to  said  widow  Toutant 
Beauregard,  under  wtiom  petitioners  claimed, 
la  Bupport  of  their  claim,  the  petitioners 

Sive  in  evidence  a  grant  from  D'Abbadie, 
[rector-General,  &c.,  of  Louisiana,  under  the 
King  of  France,  dated  3d  of  March.  1764,  for 
all  the  land  lying  in  rear  of  bereslate,  running 
towards  the  fake  (the  said  estate  having  a  front 
of  sixteen  arpeots  on  the  River  Mississippi, 
about  four  leagues  below  New  Orleans),  to 
Madame  Marie  Gaston. 

The  next  muniment  of  title  consists  of  copies 
from  the  Spanish  records  of  the  province, 
showing  an  inventory  and  appraisement  of  the 
estate  of  Don  Louis  Toutant  Beauregard,  in 
which  this  tract  of  land  is  described  as  part  of  his 
estate,  and  as  running  back  to  the  lake;  and  a 
legal  proceeding  before  Baron  de  Carondelet, 
by  which  it  is  vested  in  Donna  Magdalena  Car- 
tier,  in  1798.  And  again  in  1790,  an  inventory 
and  appraisement  of  the  estate  of  Donna  Mag- 
daleno  Csrtier  and  sale  of  the  same  (describing 
said  tract  of  land  as  before)  to  Donna  Victoria 
Ducros,  widow  of  Don  Louis  Toutant  Beau- 
regard. 

On  the  1st  of  February,  1802,  deed  from  the 
widow  to  Itodolph  Joseph  Ducros  for  one  half, 
describing  the  tract  as  of  the  ordinary  depth 
of  forty  arpents.  And  In  all  the  numerous 
paititinos  and  mesne  conveyances,  bringinj; 
down  the  title  to  the  petitioners,  the  tract  is 
described  as  forty  arpents  deep,  till,  in  18S6, 
41*1  *in  a  conveyance  in  petition,  it  is  again 
described  as  running  back  to  Lake  Borgne. 

Without  laying  any  stress  on  the  want  of  any 
mesne  conveyance  or  connection  between 
widow  Gaston  and  Don  Louis  Toutant  Beau- 
regi^,  and  on  the  descriptions  of  the  deeds 
from  the  widow  Beauregard  and  those  claim- 
ing under  her.  there  are  two  objections,  which 
are  fatal  to  the  recovering  of  the  petitioners 
in  this  case. 

Ist.  It  has  been  decided  l>y  this  court  in  Tfui 
United  State*  T.  ITAutaive.  10  How..  610,  that 
a  grant  by  the  French  authorities  after  the  ces- 
sion of  Louisiana  by  France  to  Spain  in  1762, 
is  void. 

And  3d.  The  proceedings  before  Carondelet 
in  17ttS,  in  the  settlement  of  the  estate  of  Louis 
Toutant  Beaure^rd,  could  not  be  construed  as 
a  con6rmatioo  of  the  French  grant,  from  the 
mere  circumstance  that  in  the  inventory,  de- 
cedent's estate  is  described  as  running  tMck  to 
the  lake.  Carondelet  could  not  be  said  to  con- 
firm, in  his  political  capaci^,  a  title  which  is 
not  even  stated  in  the  mere  formal  proceeding 
before  him  in  bis  judicial  capacity.  And  if  it 
had  the  effect  of  a  conflnnalion  of  the  original 
French  grant,  as  that  purports  to  be  a  penect 
title  in  fee,  it  Is  not  the  subject  of  jurisdiction 
of  the  United  States  courts  under  the  Acts  of 
Congress  under  which  this  suit  is  brought. 
This  tias  been  so  frequently  dedded  1^  this 
court,  that  a  reference  to  caeea  or  the  reasrais 
for  the  decision,  may  now  be  considered  super- 
lluous. 

The  decree  of  the  Dintriet  Court  €f  Jjouiakma 
i»  therefore  reverted, 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
ft»8 


script  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  onoon- 
sider^on  whereof,  it  w  now  here  ordered.  ad- 
Judged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Distnct  Court  in  this  cause  be. 
and  the  same  is  hereby  reversed;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  District  Court,  with  directions  to  dis- 
miss the  petition  of  the  claimanta. 


•JOSEPH  K.  EYRE  AND  ALGERNON  [*42 
E.  ASHBURNER.  Executors  of  Elizabeth 
£.  Pdttkb,  Deceased, 

SAMUEL  R  POTTER  akdMAUOER  LON- 
DON. 

HeUef  prayed,  on  charge  of  actual  fraud, 
cannot  be  ffiven  upon  cam  tf  emtinaue 
fraud  whteh  equity  might  cwrvim  rvtiim 
from—inadequaeg  cf  eondderatim  neit  proaf 
tf fraud  ormMake. 

Where  a  widow  Died  a  bill  In  chanaerT,  immplalii- 
Invthatlmmediatelr  upon  the  death  of  hc-r  hus- 
band, the  son  of  that  bustuuid,  together  Wlih  aa- 
othor  person,  had  Imposed  upon  her  by  false  rep- 
reseotations,  and  induced  her  to  port  wttb  all  her 
right  In  her  husband's  estate  for  an  Inadequate 
prloe,  the  evidenoe  In  the  case  did  not  sustaJo  ths 
allegation. 

It  Is  not  alleged  to  be  a  oase  of  oonstruoUre 
fraud,  arising  out  of  the  relative  poslllon  of  the 
parties  towards  each  other,  but  of  actual  fraud. 

The  aofrwers  deny  the  fraud  and  sre  made  more 
emphatic  by  the  oomplalnants  having  put  Inter- 
rosrstories  to  be  answered  by  the  defaooanls,  and 
the  evidence  sustains  the  answers. 

It  wlU  not  do  tosetup  mere  inadequacy  of  price 
as  a  cause  fur  annulling  a  oontract  made  by  persons 
competent  and  willing  to  oontract.  ana  besides, 
there  were  other  oonalderatlons  acting  upon  the 
widow  to  induoe  h«r  to  make  the  cootract. 

The  testimony  offered  to  prove  the  mental  Im- 
becUlty  of  the  widow,  should  be  received  with 
great  caution,  and  Is  not  snffldent. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
North  Carolina,  sitting  as  a  court  of  equi^. 

The  bill  was  filed  by  Elizabeth  E.  Potter, 
during  her  lifetime,  to  which  her  executors 
afterwards  became  partlei. 

The  opinion  of  the  court  contidas  an  explana- 
tloo  of  the  case  as  it  is  set  forth  in  the  tdU,  and 
it  is  not  necessary  to  repeat  it. 

The  cause  was  argued  by  Mr.  Badger  for 
the  appellants,  and  by  Mettn.  Brymn  and 
Orahjun  for  the  appelleea. 

The  poinia  of  law  which  were  raised  hj  the 
counsel  upon  each  side  respectively,  were  so 
intermingled  with  their  views  of  the  facts  and 
evidence,  that  it  is  impossible  to  separate  than. 

The  view  of  the  case  presented  on  behalf  of 
the  appellants  was  as  follows: 

The  consideration  of  the  deed,  dated  May 
81,  1847,  was  evidently  and  grossly  inadeqnate. 
The  defendant.  Samuel  R  Potter,  in  Us  an- 


Nom— Deed,  when  mtdfnr  fraud,  Uuanttv.  drunk- 
ettneiWfdureMt,  undu«  in^tuenee,  ftn/wcilif ir.  infOMV-'^ 
fraud  on  marriaoe,  frtim  want  to  auanUnn.  fnm 
cestui  que  trust  to  Iruttee,  fn>m  Ae(r  to  txeeutor. 
See  note  to  Harding  v.  Handy,  11  Wheat.  NS. 

inadeovaev  of  price  to  Impnich  or  ui  oMe  milt. 
See  note  to  Brwin  v.  ^bam,  U  How„  UT. 
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awtrr  admits  that  he  bad  formed  the  opinion 
tiiat  the  estate  of  bis  late  father  was  worth 
1120.000.  ' 

The  statements  and  estimates  in  the  answer 
of  the  said  defendant,  and  the  schedules  there- 
in referred  to,  show  that  the  real  and  perfonal 
estate  of  the  said  Samuel  Potter,  at  the  time  of 
bis  death,  muet  have  been  nearly  that  sum. 
They  certainly  show  tliat  the  estate  was  so  targe 
snd  raluable  that  the  price  agreed  to  be  pud 
to  the  plaintiff  for  her  interest  therein,  was 
itaockiogl^  inadequate. 

In  relation  to  the  debts  of  the  intestate,  no 
48*]  account  has  been  *flled  by  the  administra- 
tw,  Samuel  R.  Potter,  and  no  vouchers  ex- 
hibited or  proved.  If  the  witness  Burr  were 
competent  to  speak  in  a  general  way,  when  the 
TOuchers  and  exhibits.  If  any,  are  withbsld, 
then  he  proves  that  the  whole  amount  of  dis- 
bursements by  the  adminiEtrators  was  about 
tl5.088:  he  is  defendant's  witness. 

It  is  insisted,  in  behalf  of  the  appellants,  that 
her  interest  in  the  estate  of  her  said  husband 
was  worth  from  $1,800  to  $1,000  per  annum, 
and  from  $18,000  to  $14,000  absolutelv.  The 
result  is  arrived  at  from  the  answer  of  the  de- 
fendant, Samuel  R.  Potter,  and  from  the  evi- 
dence in  the  cause.  This  valuable  interest  she 
tnnsfeis  in  the  said  deed  for  the  sum  of  $1,- 
000,  in  cash,  and  the  personal  covenant  of  the 
defendant,  Samuel  R.  Potter,  to  pay  her  $000 
per  annum  during  her  life,  she  being  at  the 
time  nearly  seventy  years  of  age,  and  in  inflnn 
health.  It  is  true,  as  staled  In  the  answer  of 
the  defendant  Maoger  London,  that  the  de- 
fendant Samuel  R.  Putter,  as  administrator  of 
the  said  Samuel  Potter,  afterwards  allowed  the 
plaintiff  to  obtain  a  decree  or  order  in  the  prop- 
er court  for  her  year's  provision  out  of  the  said 
estate,  and  that  said  provision  was  of  the  value 
of  $1,000,  but  this  has  nothing  to  do  with  the 
merits  of  said  deed.  It  is  also  true  that  the 
said  Samuel  R  Pt^ter,  in  the  instrument  exe- 
cuted bv  him,  also  covenants  with  the  plaintiff 
to  furnish  her  with  a  competent  livelihood  and 
maintenance  at  his  own  house,  but  nothing  of 
this  kind  is  mentioned  in  the  said  deed,  dated 
May  31,  1847. 

Nittwiihsiaoding  the  facts  Immediately  above 
mentioned,  it  is  stm  insisted.  Id  behalf  of  the 
said  plaintiff,  that  the  consideration  received 
by  ber,  or  secured  to  her  for  her  interest  in 
Bsid  estate,  was  grossly  inadequate.  The  price 
of  board  and  lodging  in  Wilmington,  N.  C,  is 
from  $20  to  $25  per  month  In  hotels  and 
boarding  houses. 

Mere  Inadequacy  of  consideration  is  not  of 
itself  a  sufficient  ground  to  set  ai^de  a  contract. 
QDless  the  inadequacy  be  such  as  amounts  to 
apparent  fraud  or  unless  the  situation  of  the 
pArtiea  be  so  unequal  as  to  give  one  the  op- 
portunity of  making  his  own  terms.  A  court 
of  equity  looks  upon  inadequacy  of  considera- 
tion aa  a  mark  of  fraud  or  imposition;  and 
where  the  inadequacy  is  so  ^toss  as  to  excite 
an  exclamation,  Ac.,  it  is  of  itself  proof  of  im- 
pontion.  If.  for  instance,  there  be  such  in- 
adequacy of  price  as  that  it  must  be  impossible 
to  state  it  to  a  man  of  common  sense 
without  an  exclamation  at  its  inequality,  a 
court  of  equity  considers  that  a  eufBcieut  proof 
of  fraud  to  rot  aside  the  conveyance.  (1.  Bro. 
C.  C,  9,  Ac.) 

HowABD  16.  U.  S.,  Book  14. 


If  the  inadequacy  be  such  as  to  show  that 
the  person  did  not  understand  the  bargain,  or 
was  so  oppressed  that  he  was  *gtad  to  [*44 
make  it,  snowing  its  inadequacy  ..that  shows  a 
command  over  him  amounting  to  fraud. 
{Heatheote  v.  Paignon,  2  Bro.  C.  C.,  175;  Ches- 
terfield y.  Jaiisten,  a  Ves..  125.) 

The  deed  cannot  be  supported  by  evidence 
of  the  natural  love  and  aflfectioo  cherished  by 
the  plaintiff  for  her  granddaughter  Marion, 
who  is  the  wife  of  the  defendant,  Samuel  R. 
Potter. 

The  rules  for  determining  upon  a  deed  of 
sale,  and  a  deed  of  gift,  are  not  the  same  in 
equity.  Upon  principle,  therefore,  where  a 
deed  purports  to  be  a  sale,  the  party  interested 
therein  cannot  escape  Trom  the  appearance  of 
fraud  hr  setting  it  up  as  a  gift,  and  vice  eerm. 
Were  this  allowed,  the  court  would  b^  cheat- 
ed, and  its  rules  would  be  prevented  or  ten- 
dered unavailing  by  the  arts  of  those  very  per- 
sons whom  its  rules  were  intended  to  reach. 
Though  a  deed  may,  in  equity,  be  impeached  by 
averments  negativing  the  consideration  therein 
expressed,  vet  the  converse  of  the  proposition 
does  not  liofd  good,  and  a  deed  cannot  be  sup- 
ported by  eviden<%  of  a  consideration  differ- 
ent from  that  expr^sed  in  the  deed.  (2  Hov- 
enden  on  Frauds,  lOS,  48,  14,  and  cases  there 
cited;  r«fo6  J.  C.  R.,  232  ;  2  P.  Wms..  204; 
OarkKm-v.  Hanway,  8  P.  Wms.,  129,  n;  Wait 
V.  Qreen,  2  Sch.  &  Lef..  501;  3  Ves..  40S: 
Chesterfield  V.  Jantsen.  2  Ves..  125.) 

Indeed,  it  may  be  said  that  where  a  deed  pur- 
ports to  be  a  valuable  consideration,  and  the 
contrary  is  averred  and  proved,  it  Is  thereby 
falsified  and  discredited:  and  it  would  be  dan- 
gerous, if  not  absurd,  to  admit  proof  of  aver- 
ments in  its  support  as  a  gift.'  These  conse- 
quences would  follow,  that  after  the  plaintiff 
has  falfliQed  the  deed,  and  established  by  evi- 
dence that  he  was  imposed  upon  when  he  put 
his  seal  to  a  false  pretense  of  a  sale,  the  de- 
fendant might  escape  and  retain  the  spoils  by 
admitting  the  falsehood  of  tbe  deed,  and 
thereby  withdrawing  himself  out  of  the  rules 
of  the  court,  and  insisting  upon  his  own  false- 
hood as  the  basis  of  a  right  to  support  the  deed 
as  a  gift.  A  deed  which  expresses  a  valuable 
consideration,  and  no  other,  when  impeached 
for  inadeq^uacy  of  price,  cannot  be  suppwrted 
by  any  evidence  of  natural  love  and  affection. 
{Vide2Bov.  on  Frauds,  14,  43,  102,  and  the 
cases  there  cited ;  Newland  on  Contracts,  859, 
380.  vide  2  Dev.  Eq.,  376:  Jones  v.  Sasaer.  1  D. 
&  B. .  452 ;  1  D.  &  B.  Eq. ,  496 ;  C/ieawn  V.  Pet- 
tijohn,  6  Ired.,  121.) 

It  ought  to  be  n'mcmbered  that  the  consid- 
eration of  natural  love  and  affection  is  not  only 
not  expressed  in  the  deed,  but  it  has  not  been 
proved,  nor  is  anything  secured  in  the  deed  to 
the  separate  use  of  the  granddaughter  of  the 
plaintiff. 

There  are  many  circumstances  in  this  case, 
either  admitted  in  *the  answers  or  [MS 
proved,  which  tend  strongly  to  show  fraud,  im- 
position, and  undue  influence,  practiced  upon 
tbe  plaintiff  at  tbe  time  of  the  execution  of  the 
deed.  She  was  at  the  time  an  old  woman. 
Tbe  deposition  of  her  son.  Joseph  K.  Eyre, 
taken  on  the  15th  day  of  November,  1848, 
shows  that  she  was  then  sixty-nine  or  seventy 
years  of  age,  and  that  ahe  was  always  of  a  very 

88  m 

Digitized  by  GoogI 


45  SUFREIIB  COUBT  OF 

weak  mind  and  iocompeteat  to  traoBact  busi- 
ness; and  that  her  mind  bad  been  for  many 
years,  especiallv  the  last  four  or  Ave  years,  ma- 
terially affectea  bjj  age,  dinease,  and  infirmity. 
And  if  anything  in  addition  were  needed  to 
show  the  incompetency  and  tlieiml)ec{lity  of  the 
compldnant,  it  will  be  found  in  the  alle^tioo 
in  Samuel  R.  Potter's  anFwer,  that  she  said  she 
knew  all  about  het  husband's  estate,  and  its 
value,  and  the  value  of  her  own  interest  in  it, 
at  the  very  time  when  she  was  parting  with 
that  interest  for  a  consideration  so  utt^ly  in- 
adrquate. 

The  same  facts  are  in  substance  proved  by 
the  depositions  of  Emma  L.  Allibone,  Maria 
Ashburner.  Anna  Worrell,  J.  L.  Kay,  E.  C. 
Crowley,  Josephme  K.  McCammon, Hannah  B. 
Drummnnd.  The  same  witnesses  prove  that 
the  plaintiff  had,  at  the  date  of  the  said  con- 
veyance, five  children,  one  of  them  insane,  and 
two  of  them  in  indigent  circumstances. 

They  also  prove  that  she  was  a  tender  aod 
affectionate  mother,  and  bv  no  means  so  desti 
tute  of  sensibility,  as  the  aefendantB  and  some 
of  their  witnesses  have  insinuated. 

The  said  deed  bears  date  two  days  after  the 
death  of  the  husband  of  the  plaintiCf,  before 
she  could  have  an  opportunity  to  reflect  delib- 
erately upon  the  very  important  step  which  she 
was  about  to  take,  before  she  could  consult 
with  her  friends,  and  when  her  feelings  must 
have  been  too  much  disturbed  and  ai^tatcd  to 
enable  her  to  act  with  care  and  caution  in  the 
di^poettion  of  her  property. 

Her  mind  could  hardly  have  been  calm  and 
composed  immediately  after  the  burial  of  her 
husband,  whether  she  lived  happily  with  him 
or  not.  She  resided  in  the  house  of  the  de- 
fendant, Bamuel  R.  Potter,  and  was  without 
money  enough  in  her  pocket  to  pay  for  a  piece 
of  mourning.  At  such  a  time,  and  under  such 
circumstances,  the  plaintiff  might  easily  have 
been  Imposed  upon  by  her  step-son  and  the 
other  defendant,  and  it  seems  she  had  no  aid 
from  any  other  person  prior  to  the  date  of  the 
conveyance.  On  Sunday  morning  no  one  was 
present  but  the  defendant  Potter  and  bis  wife, 
and  when  the  agreement  was  entered  into,  do- 
body  was  present  but  the  plaintiff  and  the  de- 
feDdant  Potter. 

At  the  time  when  the  deed  was  signed,  no 
one  was  present  but  the  plaintiff,  the  two  de- 
fendants, and  Mrs.  Potter. 
46*1  *The  depositions  of  Everett,  Baker, 
Laaatm,  and  others,  show  that  the  plaintiff 
was  not  the  object  of  affection  to  the  family 
of  her  deceased  husband. 

There  was  unusual  haste  in  making  the 
contract  and  in  the  execution  of  the  deed. 
The  husband  of  the  plaintiff  died  on  Satur- 
day, was  buried  on  Sunday,  and  the  contract 
was  completed  and  the  instrument  dgned  on 
Monday  morning. 

The  said  deed  makes  a  diapod tton  of  all  the 
property  of  the  plaintiff. 

The  conveyance  was  in  a  very  high  degree 
unwise  and  imprudent,  as  regards  the  plaint- 
iff, and  unjust  and  unnatural  towards  her 
children,  two  of  whom  were  poor,  and  one  of 
them  insane. 

A  disposition  of  property  so  revolting  to  com- 
mon sense  and  natural  affection  ought  to  be 
looked  upon  with  suspicion.  If  the  plaintiff 
fi«4 
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married  her  late  husband  under  the  influence 
of  the  mercenary  motives  which  have  been  at- 
tributed to.  her,  the  execution  of  the  said  deed 
would  be  DO  less  extraordinary  and  unaccount- 
able. If  property  was  so  dear  to  her,  why 
should  she  dispose  of  It  upon  such  ruinous 
terms,  if  she  in  fact  understood  what  dw  was 
about?  The  parties  did  not  deal  with  each 
other  upon  equal  terms.  The  defendant  PoUct 
was  much  more  competent  than  the  plaintiff  to 
transact  busing,  and  was  much  better  ac- 
quainted with  the  estate.  He  admits  in  his 
answer  that  he  had  bad  the  management  of  a 
portion  of  his  father*!  property,  to  wit:  the 
rice  plantation,  known  as  Pttint  Peter,  and 
Love  Orove,  and  the  hands  belonging  to  the 
same. 

The  defendant,  Potter,  misrepresented  the 
value  of  the  estate  to  the  pliuntiff,  before  she 
signed  the  deed.  The  defendaot.  Potter,  says 
in  bis  answer  that,  on  Monday  morning.  Slst 
of  May,  1847,  the  plaintiff  said  that  she  bad 
concluded  to  sell  her  interest  in  her  huaband'i 
estate  to  him  for  the  benefit  of  her  graod- 
daughler.  How  then  does  it  happen  that  the 
property  was  not  ccmveyed  for  the  bene- 
fit of  the  granddaughter  of  the  pluntifft  By 
what  influence  did  she  sign  a  deed  contrary  to 
her  own  conclusion  and  in  violation  of  the 
agreement?  Where,  and  when,  and  with 
whom,  and  for  what  price,  did  she  consent  to 
change  her  purpose? 

This  pretended  consideration  of  love  and  af- 
fection for  ber  granddaughter,  at  the  expense 
of  her  more  needy  and  equally  beloved  chil- 
dren, was  probably  introtluced  to  save  the 
agreement  from  the  imputation  of  shocking  ia- 
adequacy,  but  like  all  similar  preltzts.  it  puts 
upon  the  deed  a  brand  of  fraud  and  a  mark  of 
surprise  or  imposition.  Neither  by  general  mn- 
speclal  words  does  this  leading  motive  find  t 
place  in  her  deed,  and  yet  she  signed  It,  ac- 
cording to  the  statement  of  the  defendant  Pol- 
ler, *gTadIy  and  eagerly.  The  name  of  [*47 
Mrs.  Marion  Potter  is  not  %ven  mentioned  in 
the  deed. 

Again.  The  defendant.  Potter,  says  the 
bargain  was  that  he  would  pay  her  $1,000  in 
in  cash.  How  happens  it  that  the  writing  only 
gave  her  his  note  without  interest,  and  left  ha 
obliged  to  borrow  money  from  her  granddau|^- 
ter  to  buy  clothes? 

Again.  Said  defendant  Rays  that  the  bargain 
was  that  he  would  "  give  ber  board,"  as  a  part 
of  the  price.  How  does  it  haroen  that  the 
covenants  for  her  board  and  the  otner  writings, 
do  not  recite  this  as  a  part  of  the  price,  but,  on 
the  contrary,  recite  that  ebe  is  to  be  boarded  at 
the  house  of  said  defendant,  simply  because 
she  "  deserved  it,"  thereby  making  it  a  volun- 
tary covenant?  Aod  wherefore  did  plaintiff 
consent  to  turn  her  privilege  of  bc«rding  witb 
Marion  into  a  condition  that  she  was  to  board 
with  Mr.  Potter,  no  matter  whither  he  might 
go? 

Again.  Said  defendant  says  that  the  agree- 
ment was,  that  he  was  to  "find  her  a  servant." 
Why  is  this  omitted  in  the  writings? 

Again.  The  said  defendant  says  that  it  was  a 
part  of  his  original  agreement  with  the  plaint- 
iff, that  she  was  to  have  ber  year's  allowaoce. 
And  yet  she  conveys  away  her  entire  intenrt 
In  the  estate. 
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The  statements  of  the  two  defendants  con- 
cerning  the  cinnimstanues  attending  the. trans- 
action,  do  not  in  al)  respects  agree  witb  each 
other,  and  their  Biatements  are  in  many  re- 
spects exlrsordioaryaod  suspicious. 

The  deed,  dated  June  21,  1847.  is  no  conflr 
mation  of  the  deed  previously  executed  bv  the 
plaintiff.  It  is  not  relied  upon  as  a  confirma- 
tion. But  If  it  were  relied  upon  as  such^  there 
is  a  ready  answer.  On  the  21st  of  June,  lt^7, 
the  defendant.  Samuel  R.  Potter,  was  admis- 
trator  of  bis  father,  Samuel  Potter,  and  sup- 
posing his  deed  of  the  8lHt  of  May,  1847,  to  be 
void.ne  was  a  trustee  of  the  properly  in  his 
hADds,  and  by  the  established  rules  of  a  court 
of  equity,  this  agreement  could  not  stand  for  a 
moment,  at  least  so  far  as  the  personal  estate 
is  concerned. 

In  order  to  make  an  express  confirmation 
avaihible.  it  must  appear  that  the  party  was 
then  aware  of  bis  rights,  and  knew  that  the 
first  transaction  was  impeacliable.  {Lord  Chet 
Urfidd  V.  Jantaen,  before  cited;  Jbyd  T.  Hav>- 
IdriM.  3  Dev.  Eq..  215.) 

If  it  be  competent  to  look  beyond  the  deed 
itself  for  a  consideration  to  support  it,  and  if 
there  be  suflScient  proof  to  show  that  natural 
love  sod  affection  for  the  wife  of  the  defend- 
ant Potter,  constituted  any  part  of  the  con- 
48*]  sideration.  then  the  deed,  *dated  Slst  of 
May,  1847,  ought  to  be  considered  as  a  gift  so 
far  as  it  conveys  anything  over  and  above  the 
value  of  the  price  paid  or  secured,  and  it  ought 
to  be  governed  by  those  rules  which  relate  to 
Toluntary  conveyances. 

CompeUney  of  Bmdence. 

It  is  insisted  by  the  plaintiff  that  the  depo- 
sition of  Mauger  London,  one  of  the  defend- 
ants, is  not  competent,  because  his  answers 
were  written  by  him,  before  he  came  before  the 
cooimiseioners. 

Plaintiff  Insists  that  the  correspondence  be- 
tween herself  and  her  children,  after  the  exe- 
cution of  the  deed,  dated  May  81.  1847,  is 
conapetent. 

The  defendant.  Potter,  in  bis  answer  says, 
that  she  received  letters  reproaching  her  before 
the  21st  of  June,  1847.  The  letters  are  thereby 
made  evidence  to  disprove  it.  Defendant  Pot- 
ter said  she  loved  none  of  her  children;  said 
letters  are  evidence  to  show  the  contrarr.  Said 
letters  are  evidence  to  discredit  Lonaon,  wit- 
ness for  the  defendant,  Poller. 

The  counsel  for  the  appellees  made  the  two 
following  points,  before  examining  the  case 
upon  its  merits: 

1.  The  rights  of  these  very  parties  have  been 
ndjudiciUed  npon  in  a  state  court.  {Pottar  v. 
Sverett.  7  Iredell,  Eq.  Cas.,  152.) 

3d.  All  the  children,  and  the  grandchild  of 
Samuel  Potter,  the  deceased,  intestate,  who  are 
bis  heirs  at  law.  and  next  of  kin,  ought  to  be 
parties  to  this  suit.  (Story's  Eq.  PI.,  sees.  72  to 
76.  inclusive;  ftorv.  O^k.  2  Alk.,  515;  Mit- 
ford.  Eq.  PI.,  by  Jeremy,  164.) 

As  to  the  merits:  These  depend  upon  the 
pure  prindples  of  English  eqalty.  There  is 
nothing  in  the  Jurisdidion  of  Uiis  court,  or  the 
laws  of  the  State  from  which  it  comes,  to  give 
to  it  any  peculiarity.  And  its  solution  involves, 
mainly,  thequestion,  what  guardianship,  either 
for  relief  or  restraint  agonal  their  own  action, 
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do  courts  of  equity  assume  over  persons  of 
either  sex.  who  are  of  mature  age,  of  sound 
mind,  and,  in  the  case  of  women,  not  under 
coverture. 

The  execution  of  the  deed,  which  it  is  sought 
by  this  bill  lo  set  aside,  being  admitted,  it  mu^l 
stand  here,  as  in  a  court  of  law,  unless  there 
were  ciroumslances  attending  its  execution 
which  establish  fraud  and  surprise  in  Its  pro- 
curement. The  circumstances  relied  on  are 
stated  in  the  bill,  from  the  lower  part  of  pages 
3  and  5  of  the  record ;  and,  as  summed  up  in 
the  brief  of  the  plaimiff's  counsel,  are,  that  on 
the  Slst  of  May,  1847.  when  the  deed  was  exe- 
cuted, she  was  sick,  nervous,  and  afflicted; 
^without  counsel;  ignorant  of  her  rights.  r*49 
and  of  the  value  of  the  estate  of  her  husband ; 
not  competent  to  transact  business;  that  the  de- 
fendants availed  themselves  of  the  advantage 
afforded  by  this,  her  condition,  and  surprised 
and  di'fraudcd  her  into  the  executjou  of  the 
deed,  disposing  of  her  whole  worldly  estate  for 
a  greatly  inadequate  consideration;  and  that 
the  value  of  her  interest  in  her  husband's  es- 
tate was  misrepresented  and  underestimated  by 
the  defendants,  Samuel  R.  Potter  and  London, 
who  was  his  attorney. 

The  answera  of  both  defendants  are  directly 
responsive  to  the  bill,  and  both  deny  every  ma- 
tenai  allegation  in  support  of  these  charges, 
and  expliun  every  fact  relied  on  to  give  them 
color.  They  deny  that  she  was  sick,  nervous, 
or  afflicted,  lo  their  knowledge,  during  the  ill- 
ness, or  at  the  time  of  the  death,  of  her  hus- 
band, or  at  the  time  of  the  executlcm  of  the 
deed.  On  the  contrary,  they  state  elreum- 
stances,  showing  ordinarily  good  tiealth,  and 
exlraordlnarv  Indifference  and  composure. 
They  deny  tfiat  she  was  ignorant  of  her  rights, 
and  of  the  value  of  the  estate  of  her  hus^nd, 
and  that  she  was  not  competent  to  transact  busi- 
ness. They  both  state  that  she  informal  them, 
in  convenation,  that  she  bad  managed  two  es- 
tates of  deceased  persons  in  Philadelphia,  be- 
fore her  manii^  to  Samuel  Potter;  that  the 
defendant.  London,  expressly  informed  her  of 
ber  legal  rights,  as  the  widow  of  her  liusband, 
before  her  execution  of  the  deed ;  that  she  de- 
clared she  knew  what  the  estate  was  worth; 
verified  this  declaration  by  enumerating  most 
of  the  articles  of  property  of  which  it  con- 
sisted, and  said  the  whole  was  worth  $180,000. 
and  that  ber  dower  was  worth  $1,000  a  year 
(all  of  which,  defendants  allege  is  an  over- 
estimate), but  that  a  primary  motive  with  her 
for  making  the  conveyance,  was  to  benefit  her 
granddaughter,  the  wife  of  the  defendant. 
Potter,  and  himself. 

As  to  bdng  without  counsel,  Qivj  respond, 
that  she  was  cautioned  by  the  defendant.  Lon- 
don, aa  to  the  importance  of  the  business,  and 
advised  to  call  In  D.  B.  Baker,  Esq.,  an  eminent 
lawyer,  and  P.  K.  Dickinson.  Esq .,  an  eminent 
man  of  business,  both  of  whom  were  near  to 
her  house,  the  former,  the  son-in-law,  and  the 
latter,  a  partner  of  her  late  husband;  but  that 
she  declined,  preferring  to  act  on  her  own  judg- 
ment, and  desiring  to  keep  t  be  affair  secret. 

They  deny,  second,  that  either  of  them  mis- 
represented or  underestimated  the  value  of  her 
interest  in  the  estate  of  her  husband,  or  advised 
or  infiuenced  her  to  make  the  conveyance  in 
question;  but,  on  the  contiwy,  they  aver,  that 
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the  whole  arraogement  originated  with,  and 
was  proposed  by  her  first,  while  the  funeral 
ceremonies  of  her  husband  were  in  progress, 
and  was  presevered  in  and  carried  out  with  per- 
50*]fect  composure  and  delilieration.  "They 
deny  that  London  wad  tlie  attorney  of  S.  H. 
Potter  in  ^ii^neral,  or  of  the  intestate  Samuel 
Potter.  The  former  states  that  he  was  avertie 
to  employing  London  as  his  counsel,  in  con- 
ducting the  ^ministration  of  his  father's  estate, 
and  only  consented  to  retain  him  upon  the 
advice  of  his  brother  in-law,  the  aforesaid  D. 
B,  Baker,  himself  a  lawyer.  They  state  that 
she,  on  returning  from  her  husband's  burial, 
requested  London  to  call  and  see  her  the  next 
morning  on  particular  business;  that  he  did  so 
call;  that  she  then  mentioned  the  sale  she  pro- 
posed to  make  of  her  interest  in  her  husband's 
estate  to  Samuel  R.  Potter,  and  gave  him  in- 
structions to  prepare  the  conveyances:  that 
whatever  >  circumstances  of  secrecy  attended 
his  visits  to  her  house,  were  occasioned  by  her 
special  request.  They  admit  that  the  pecuniary 
consideration  recited  io  the  deed  was  not  equal 
to  the  icterest  thereby  coDveyed.  but  allege 
that  the  p1alnti£F  was  so  told  by  both  of  them, 
and  iias  welt  aware  of  that  fact,  as  she  then 
declared,  from  her  own  knowledge  of  the 
estate.  They  state  that  the  plaintiff,  at  the 
time  of  its  execution,  was  well  satiafled  with 
her  deed,  and  so  continued  until,  a  few  weeks 
thereafter,  she  received  a  letter  from  her  rela- 
tives in  Philadelphia,  complaining  that  she 
had  made  do  provuion  for  her  luniUic  daughter, 
Mrs.  Babcock.  This  becoming  known  to  the 
defendant,  Potter,  he  told  the  plaintiff  if  she 
was  dissatisfled  with  what  she  had  done,  he 
would  surrender  the  deed  to  her.  She  declined 
this;  but  it  was  then  agreed  that  the  defendant, 
Potter,  should  pay  to  the  said  Mrs.  Babcock, 
an  annuity  of  $IS0  per  year,  to  commence 
immediately  on  the  death  of  the  plaintiff,  and 
that  the  plaintiff  should  therefore  confirm  the 
conveyance  to  him;  that  she  then  sent  ag^n  for 
the  defendant,  London,  gave  him  instructions 
for  written  instruments  to  carry  this  agreement 
into  effect,  and  that  the  annuity  bond  being 
signed  by  the  defendant.  Potter,  she  then,  to 
wit:  on  the  2l8t  of  June,  1847,  by  her  solemn 
deed,  re-afflrmcd  the  conveyance  of  the  8lBt  of 
Hay  preceding.  They  deny  that  this  last 
arrangement  was  made  by  either  of  thedefend- 
antf  with  a  view  to  avoid  odium,  which  had 
Ijeen  incurred  by  them  on  account  of  the  orig- 
inal conveyance;  but  the  defendant.  Potter, 
alleges,  that  he  entered  into  it  because  the 
plaintiff  had  been  liberal  to  bim.  was  and  ex- 
pected to  continue  an  inmate  of  his  family,  and 
to  enable  her  to  silence  the  repoachful  clamors 
of  her  friends  in  Philadelphia;  that,  upon  its 
being  completed,  she  professed  herself  fully 
sttisaed,  and  said  her  Philadelphia  friends 
could  no  longer  complain. 

Thus  the  parties  are  at  issue,  and  the  decree 
to  be  rendered  depends  wholly  upon  the  finding 
of  the  facts  as  alleged  by  the  one  party  or  the 
other.  The  judges  in  the  court  below  found 
in  favor  of  the  defendanla.  This  being  a 
51*lcourt  of  errors  inlaw,  •will  not  reverse 
the  decision  there  made  upon  a  mere  difference 
of  opinion  as  to  the  conclusion  to  be  drawn 
from  the  evidence  upon  the  facia. 

But  supporing  the  questions  of  fact  to  be  re- 
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tried  here,  what  evidence  is  there  to  sustain  any 
material  allegation  in  the  bill,  or  to  contradiA 
anv  material  averment  in  the  answers? 

Yhat  of  the  plaintiff  consists  mainly  of  the 
depositions  of  certain  persons  in  Philadelphia 
(for  the  most  part  her  children  and  connec- 
tions), who  depose  that  she  had  children  by 
her  first  marrhige,  and  manifested  for  them,  in 
her  intercourse,  the  usual  family  affection; 
that  she  was  a  delicate  person,  not  of  strong 
mind,  and  had  some  relatives  who  were  luna- 
tics; and  that  she  cruld  not  transact  business; 
that  the  defendant.  Potter's  wife,  is  the  daugh- 
ter of  a  man  of  wealth,  and  has  an  estate  inde- 
pendently of  her  father,  and  that  the  plaintiff 
had  no  estate,  except  her  interest  in  the  fortune 
of  her  husband. 

In  addition  to  Uicse.  she  has  taken  the  dep- 
ositions of  certain  persons  in  Wilmington, 
which  are  found  in  the  record,  to  show  of 
what  her  bualund's  estate  consisted,  what  was 
its  value,  the  relations  of  friendship  b^ween 
S.  R.  Potter  and  London,  and  the  atate  of 
Londcm's  credit  in  1847,  &c. 

There  is  no  witness  who  supports  theallc^- 
tions  of  her  bill,  which  constitute  her  claim  to 
be  relieved,  a^inst  her  solemn  deed,  by  tlie 
rules  of  luBiice  administered  in  courts  of 
equity.  Namely,  that  at  the  time  of  its  exocu- 
tion  she  was  sick,  run  down  with  fatigue  and 
watching,  distressed,  iguorant  of  ber  rights 
concerning  her  husband's  estate,  and  of  the 
value  thereof,  in  need  of  counsel,  wliich  she 
would  have  had  but  for  the  fraudulent  acts  of 
the  defenrtonts;  that  the  defendants,  or  either 
of  them,  misrepresented  or  underestimated  the 
amount  of  the  estate,  almost  all  the  articles  of 
which  are  enumerated  in  her  deed;  or  tUat 
they,  or  either  of  them,  advised  or  urged  her 
to  make  the  conveyance  to  the  defendant. 
Potter;  or  that  the  defendants  conspired  or 
colluded  to  defraud  her.  The  Mil  should 
therefore  be  dismissed,  for  want  of  proof  to 
sustain  its  material  charges,  which  are  contra- 
dicted by  the  answers  of  the  defendants.  The 
answers  being  directly  responsive  to  the  allega- 
tions and  interrogatories  of  the  bill  in  evidence 
for  them,  which  must  prevail,  unless  overborne 
by  the  testimony  of  two  witnesses,  or  its  equiv- 
alent.     (Story's  Eq.,  038;  Lewit  Oioen, 

1  Ired.  £q.  Cas.,  390:  Amworthy  v.  Chahin, 

2  Dev.  Eq.,  456.)  But  the  defendants  have, 
moreover,  disproved  the  plaintiff's  charges  by 
positive  testimony.  Their  depositions  show 
that  the  plaintiff  was  not  sick,  distressed, 
fatigued,  or  in  anywise  disconcerted  by  the 
sickness  or  death  of  her  husband;  that  the 
defendant,  Samuel  R.  Potter,  was  much 
grieved :  that  she  was  well  acquainted  with  her 
husband's  'estate,  and  estimated  it  at  its  l*6S 
full  value.  That  she  told  a  witness,  on  her  re- 
turn from  her  husband's  burial,  on  fSunday, 
that  she  had  determined  on  the  disposition  of 
her  property  as  conveyed  by  this  deed.  That 
she  had  been  reading  the  Revised  Statutes 
the  same  day  while  the  company  was  at  the 
burial.  That  she  made  a  similar  declaration  to 
another  witness,  on  the  next  morning,  before 
London  came  to  her  house.  That  the  afterwards 
expressed  satisfaction  with  this  arrangement, 
and  gave  good  reasons  for  it,  namely  :  1st,  that 
she  was  much  attached  to  Mrs.  S.  R.  Potter,  and 
intended  to  lire  with  her;  3d,  that  she  had 
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made  over  her  property  to  her  children,  at  the 
time  of  marryiog  Mr.  Potter,  and  thought  it 
but  right  thHt  bis  cbildreo  should  have  his;  8d, 
that  most  of  his  property  coDsisted  in  slaves, 
and  ehe  would  not  own  one  for  any  consider- 
atioD  4th,  that  tbe  numagement  of  tbe  prop- 
eity  would  be  troublesome  to  her,  and  that 
the  amount  to  be  paid  her  by  Potter  was  as 
much  as  she  wanti-d.  Sth,  that  Snmucl  R. 
Potter  might  be  enabled  to  buy  the  Point  Peter 

Etiantatioa,  and  thus  have  an  ample  provision 
or  his  wife.  The  deposition  of  D.  B.  Baker, 
taken  by  plaintiff.  ahowB  that  she  was  a  perwin 
of  bad  disposition  and  temper,  self-willed,  and 
dictatorial.  They  prove,  also,  that  she  was 
ooDteut  with  the  disposition  of  her  property 
until  she  received  a  letter  from  ber  son,  Joseph 
Eyre,  in  Philadelphia.  That  upon  the  new 
arrangement  being  made,  by  which  an  annuity 
was  secured  to  ber  daughter,  Mrs.  Babcock, 
she  was  entirely  sattsned.  and  deliberately 
ratified  her  conveyance,  with  a  full  knowledge 
of  everything  pertaining  to  tbe  subject.  This 
wason  the  2Ut  of  June.  In  August  ensuing, 
her  son,  Joseph  Eyre,  came  to  Wilmington, 
and  she  left  with  him  for  Philadelphia. 

Aware  of  the  effect  of  these  proofs,  the 
learned  counsel  for  the  plaintiff  devotes  the 
main  stress  of  his  atgument  to  the  inadequacy 
of  tbe  consideration  of  the  deed,  as  a  ground 
of  relief.  It  will  be  insisted  that  the  inade- 
quacy, though  considerable,  is  not  gross,  and 
that,  regard  being  had  to  the  nature  of  the 
property,  and  the  relative  capacities  of  the 
plaiiilia  and  Samuel  R.  Potter  to  render  it  prof- 
itable, tbe  arrangement  as  a  sale  was  not  bo 
disadvantageous  to  ber  as  it  has  been  repre- 
«ented.  With  this  object,  reference  will  be 
nude  to  the  Inventory  of  the  administrator. 
But  suppose  tbe  inadequacy,  as  a  questioD  of 
pecunia^  value,  to  be  gross,  it  alone  affords  no 
ground  for  relief,  and  requires  some  o'her  ac- 
companiment to  taint  the  deed  with  fraud.  (2 
Coxe,  320:  O^iesv.  JYeeotkick.  9  Yes.,  246;  Un- 
derMU -7.  Sotoard,  \0  Ves.,219;  Lord  Thur- 
low,  in  Fox  V.  Afaereth.m  Ves.,  512.  517; 
Story's  Eq.,  245;  Burrowes  ^.  Lock,  10  Ves., 
471;  Qreene  v.  T/iompaon.Z  Ired.  Eq.,  865; 
Moore  v.  Rstd,  76..  580;  Osgood  v.  Franklin,  2 
63*^  Johns.  C.  R.,  28.)  There  is  *no  such 
accoropaoiment  here.  On  the  contrary,  it  Is 
clearly  shown  that  the  pecuniary  consideration 
was  accompanied  by  that  of  affection.  It  is 
Faid  that  this  circumstance  cannot  be  taken  in- 
to the  account,  because  it  only  appears  by  pa- 
rol evidence,  and  thus  to  prove  it  violates  the 
rule  that  parol  evidence  cannot  be  received  '  "to 
vary,  add  to,  or  contradict"  a  deed.  The  fallacy 
of  this  argument  consists  in  applying  a  salutary 
ruleic  tbe  coostruction  of  deeds,  and  the  de* 
termioatiou  of  rights  under  them,  to  inquire 
into  the  fraud  or  fairness  of  their  execution;  in 
fact,  to  the  inquiry  whether  the  alleged  deed 
is  a  deed.  If  this  circumstance  attending  the 
execution  cannot  be  proved  by  evidence  dehors 
the  deed,  wlial  other  can?  llow  does  the  con- 
sideration appear  to  be  inadequate,  but  by  pa- 
rol evidence?  Is  it  to  be  allowed  to  impeach, 
but  not  to  sustain?  In  iuvestigtUions  of  this 
kind  noibiog  is  excluded  which  shows  the  acts 
ormotlves  of  either  party.  That  it  Is  admissi- 
ble for  tblBpiirpose is  conddered  ai settled. 
UftfnitfiT.  .Sbiftto,  5lred.,88;  Sired.  Eq.,88; 
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1  Phillips  on  Ev..  482,  n.,  and  cases  cited;  3 
Stark.  Ev.,  1004.  el  8fq.;  1  Greenleaf,  408  :  2 
Slory's  Eq.,  1581;  Sudgen  on  Vendors,  87; 
Potter  V.  Everitt,  7  Ired.,  152;  Uinde  v.  Long- 
tDorihy.  11  Wheat.,  11)9;  Runyon  v.  Leary, 
4  Dev.  &  B.,  233.)  Even  conveyances,  vol- 
untary on  Iheir  face,  may  be  shown  by  parol 
to  have  been  for  valuable  consideration,  and 
thus  defeat  the  claims  of  creditors.  (Sudgco, 
438;  Chapman  v.  Emery,  Cowp.,  278.)  And 
the  cases  are  numerous  where  conveyances, 
absolute  in  their  terms,  have  been  allowed,  by 
parol,  to  bo  shown  to  be  mere  securities  for 
money.  {Slreder  v.  Jone».  8  Hawks,  423:  2 
Dev..  558;  1  Ired.  Eq.,  369  ;  6  Ired.  Eq.,  88.) 
The  cases  cited  by  the  plaintiff's  counsel  on 
this  point  do  not  sustain  his  position. 

There  is  a  well-established  distinction  between 
the  cases  in  which  a  specific  performance  will 
be  refused  in  equity.where  a  contract  is  execu- 
tory, and  those  in  which  it  will  be  rescinded 
being  executed.  The  circumstances  of  this 
case  may  class  it  with  the  former,  but  not  the 
htttcr. 

But,  whatever  may  be  thought  in  regard  to 
the  original  transaction,  there  has  been  such 
complete  recognition  and  confirmation  on  the 
part  of  the  plaintiff  that  she  cannot  impeach 
her  deed.  {J£oor«  v.  Jietrf.  2  Ired.  Eq.,  580; 
Chealerfiddv.Janmn,  2  Ves.,  125;  CoU  v. 
bomi,  8  P.  W.,  289.) 

As  to  Competaney  of  Evidmce. 

London's  deposition  was  properly  allowed 
as  evidence.  After  the  certificate  of  the  com- 
missioners, dated  April  14,  1640,  of  the  execu- 
tion of  their  commission,  they  were  funeti 
officio  and  no  other  certificate  of  theirs  can  be 
heard.  If  they  are  to  be  further  *heard,  [*S4 
it  must  be  upon  oath  as  witnesses.  But  if  their 
certificate  of  the  12th  November.  1844.  is  to  be' 
respected,  the  fact  it  sets  forth  is  neutralized  by 
their  thinlcertiflcate,on  the  same  page  that  the 
irregularity  of  writing  out  the  answers  of  wit- 
ness, while  out  of  their  presence, was  occasioned 
by  themselves. 

No  observation  is  deemed  necessary  on  the 
complaint  that  the  plaintiff  was  not  permitted 
to  introduce  as  evidence  tbe  correspondence 
between  herself  and  her  children. 

Mr.  JusUee  Daniel  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  North  Carolina,  by  which  decree  the  bill  of 
the  appellant  (tbe  complainant  in  the  Circuit 
Court)  was  dismissed  with  costs. 

The  allegations  in  tbe  bill,  on  which  the  in- 
terposition of  the  court  was  invoked,  are  sub- 
stantially as  follow :  That  Samuel  Potter,  de- 
ceased, the  late  husband  of  the  complainant, 
died  on  tbe  2eth  of  May,  1847,  possessed  of  a 
large  real  and  personal  estate,  consisting  of 
houses  in  the  towns  of  Wilmington  and  Smith- 
villc.  in  North  Carolina,  of  a  productive  rice 
plantation,  of  an  interest  in  one  or  more  valua- 
ble saw-milis.  of  a  large  number  of  sla%'e8,  of  a 
considerable  amount  of  bank  and  railroad 
stocks,  and  of  other  personal  property;  that  the 
complainant,  who,  at  the  time  of  her  husband's 
death,  was  ignorant  of  the  value  of  his  prop- 
erty, had,  from  recent  inforroaUon,aBcertained 
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that  the  annual  value  of  the  real  estate  was 
more  than  $6,000,  perhaps  equal  to  twice  that 
Bum,  and  that  her  share  io  her  husband's  per- 
sonal property  was  worth  not  less  than  $15,000; 
that  by  the  laws  of  North  Carolina  the  com- 
plainant, in  addition  to  one  year's  mainte- 
nauce  for  herself  and  family  (Id  this  instance 
amounting  to  not  less  than  $1,000).  was  entitled, 
in  riirht  of  her  dower,  to  one  third  of  her  bus- 
baotra  real  estate  during  her  life,  and  to  an 
absolute  property  in  a  child's  part,  or  one  sixth 
of  the  personalty,  her  husband  having  left  sur- 
viving him  four  children  and  one  griindchild: 
that  by  the  laws  of  the  same  state,  she  had 
the  prior  right  of  administration  upon  the  es- 
tate of  her  nuaband,  and  thereby  the  control 
of  his  assets,  and  a  right  to  all  the  rcf^ular  emol  < 
umcnts  resulting  from  that  administration; 
that  the  complainant  is  an  aged  and  infirm 
woman,  predisposed  to  nervous  aCfeclions,  and 
wholly  inexperienced  in  the  transaction  of 
businesB;  that  during  the  last  iltnesa  of  her 
husband,  being  overwhelmed  by  daily  and 
nightly  watchings  and  anxiety,  she  became  ill : 
that,  whilst  she  was  thus  sick  and  oppressed 
with  affliction  and  Infirmity,  Samuel  R  Potter, 
the  son  of  her  late  husband,  professing  great 
sympathy  and  affection  for  the  complainant, 
55*]  availiD|;  himself  of  her  distrewed  'and 
lonely  condition,  and  of  her  ignorance  of  the 
vaiuu  of  the  estate,  with  which  ne  was  familiar, 
having  been  several  years  the  manager  of  it, 
combined  with  a  lawyer  by  the  nameof  Mauger 
London  to  defraud  the  complainant,  and  to 
deprive  her  of  her  rights  and  interest  in  the 
estate,  and  succeeded  in  accomplishing  thii 
scheme  in  the  following  manner:  In  the  prose 
cution  of  their  plan  they  in  the  first  place  In 
duced  the  complainant  under  an  assurance  lha 
,tbe  measure  would  be  in  accordance  with  tb* 
wishes  of  her  late  husband,  and  would  provi 
the  best  means  of  protecting  and  securing  hei 
interests,  to  relinquish  to  the  said  Samuel  R 
Potter,  her  right  to  administer  upon  her  bus 
band's  estate.  In  the  next  place,  by  false  repre 
sentations  as  to  th';  value  of  the  estate,  and  the 
expense  and  (rouble  of  managing  it,  they  pre- 
vailed unon  her  to  sell  and  convey  to  the  said 
Samuel  R.  Potter,  by  a  deed  bearing  date  on  the 
81st  of  May,  1847. "her  entire  interest  in  this 
wealthy  and  productive  estate,  for  the  paltry 
consideration  of  $1,000.  and  a  covenant  for 
an  annuity  of  $600,  during  the  complainant's 
life;  and  that  even  this  small  allowance  was  not 
otherwise  secured  to  the  complainant  than  by 
the  single  bond  of  said  Samuel  K.  Potter,  for 
the  sum  of  $2,000.  That  in  the  eagcrneBS  to 
effect  their  iniquitous  purposes,  the  said  Potter 
and  London,  in  total  disregard  of  her  feelings 
and  even  of  decency,  did,  on  the  day  of  her 
huHband's  death  and  before  his  interment,  urge 
her  acquiescence  in  Iheir  scheme,  and  on  that 
day  or  the  day  succeeding,  accomplished  it.  by 
extracting  from  thecomplainantadeed  bearing 
date  on  the  3tst  of  May,  ltj47.  conveying  to 
Samuel  R.  Potter  the  complainant's*  entire 
interest  in  her  late  husband's  estate,  and  the 
instrument  of  the  same  date,  whereby  she 
relinquished  to  the  same  individual  her  right 
to  admiDisterupon  that  estate.  The  bill  makei 
defendants  the  said  Samticl  R.  Potter  and 
iiuugcr  London;  cbargeti  upon  them  a  direct 
fraud  by  delibente  comblnaUon,  by  mlstep- 
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resentation,  both  in  the  suppression  of  tlie 
truth  and  the  suggestion  of  falsehood,  and  in 
the  effort  to  profit  by  the  ignorance,  the  sickness, 
the  distress  and  destitution  of  the  complainant. 
The  hill  calls  for  a  fuU  disclosure  of  all  the 
facts  and  drcumstances  attending  the  transac- 
tions therein  Blleged  to  have  occurred;  prays 
that  the  deed  of  May  81st.  1847,  from  the  com- 
plainant to  said  Samuel  R.  Potter  maybe  can- 
celed ;  that  the  property  thereby  conveyed  may 
be  released  and  rcconveyed  to  the  complainant, 
and  concludes  with  a  prayer  for  general  relief. 
It  Is  now  the  office  of  this  court  to  determine 
how  far  the  foregoing  allegations  are  sustained 
upon  a  proper  construction  of  the  pIeadinn,or 
upon  the  evidence  adduced  by  either  of  the 
parties. 

•And  here  it  may  be  proper  to  premise,  f*56 
that  In  the  examination  of  the  case  made  by 
the  bill,  it  cannot  be  considered  as  one  of  con- 
structive fraud,  arising  out  of  some  peculiar 
relation  sustained  to  each  other  by  the  complahi- 
ant  and  the  defendants,  and  therefore  to  be 
dealt  with  by  the  law  under  the  nece«>lty  for 
protecting  such  relation,  but  it  is  one  of  actual, 
positive  fraud,  charged,  and  to  be  judged  ol, 
aci^Drdlng  to  its  features  and  character,  as  de- 
lineated by  the  complainant,  and  according  to 
the  proofs  adduced  to  establish  that  cliaracter. 
Although  cases  of  constructive  fraud  are  equal- 
ly cognizable,  by  a  court  of  equity,  with  cases 
of  direct  or  positive  fraud,  vet  the  two  classes 
of  cases  would  be  met  by  a  defendant  in  a  verv_ 
'ttTfTprPnl  mannel".  "tt  seems  to  be  an  establisheSnS 
doctrine  of  a  court  of  equity,  that  when  the  bill  |  \ 
sets  up  a  case  of  actual  fraud,  and  makes  that 
the  ground  of  the  prayer  fur  relief,  the  plaintiff 
will  not  be  eotltlea  to  a  dacree,  by  establisbing 
some  of  the  facts  quite  independent  of  fraud, 
but  which  might  of  themselves  create  a  case 
under  a  totally  distinct  head  of  equity  from 
that  which  would  be  applicable  to  the  case  of 
fraud  originally  stated.  In  support  of  this  po- 
sition may  be  cited,  as  directly  in  iwint,  the 
ca^e  of  Price  v.  Berrington,  decided  by  Lord 
iChancellor  Truro,  in  18.11.  ( Vide  English  Lav  / 
^nd  Equity  Reporte,  Vol.  VII.,  p.  254.) 

^e-defcndants.  in  this  case,  were  clothed 
with  no  special  function,  no  trust  which  the^ 
were  bound  to  guard  or  to  fulfill  for  the  benefit 
of  the  complainant;  they  were  not  even  the  de- 
positories of  any  peculiar  facu  or  information 
as  to  the  subject  matter  of  their  transactions,  or 
which  were  not  accessible  to  all  the  world,  and 
by  an  omission  or  failure  in  the  disclosure  of 
which,  they  could  be  regarded  as  perpetrating 
a  fraud. 

Recurring  to  the  pleadings  In  this  case,  there 
is  not  alleged  in  the  bill  one  fact  deemed  mitte- 
riat  to  the  decision  of  this  controvewy,  which 
is  not  directly  met,  and  umphatically  denied,  by 
both  the  defendants. 

Although  the  age  assumed  for  the  complain- 
ant seems  to  be  controverted  by  none  of  the 
parties,  yet  the  assertions  that,  at  the  period  of 
her  husband's  death,  she  labored  under  any  un- 
usual infirmity:  that  she  was  exhausted  by  fa- 
tigue and  by  anxious  watchings  at  the  bwl  uf 
sickness,  or  was  overwhelmed  with  grief,  or 
even  discomposed  by  the  event  which  severed 
forever  her  connection  with  her  husband,  are 
assertions  directly  met.  and  positively  contra- 
dicted; and  In  further  contraTentioo  of  thm 
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BtatementB  by  the  complainant,  are  the  aver- 
meotB  that  the  intercourse  of  the  complainant 
with  her  late  husband,  was  of  a  very  unhappy 
character,  evincing  not  indifference  merely, 
but  ^gns  of  strong  antt|nthy.  Equally  direct 
and  positive  are  tne  denials  in  the  answers  of 
both  the  defendants,  of  the  chai;^  of  petsua- 
57*]  sioD  *or  inducement  of  any  kind,  or  of 
any  concealment  or  misrepfeseotation  moving 
from  the  defendants,  by  which  the  complfdnant 
was  or  could  have  been  influenced;  and  it  is 
expressly  denied  by  each  of  the  defendants, 
that  any  proposition  was  by  them,  or  either 
of  them,  submitted  to  the  complainant  for 
the  sale  of  her  interest  In  the  estate,  or 
for  the  relinquishment  of  her  right  to  the 
administration.  These  poritive  denials  in  the 
answers,  bdng  directly  responsive  to  the 
charging  part  of  the  bill,  the  latter,  by  every 
rule  of  equity  pleading,  must  be  displaced 
by  them,  unieas  those  denials  can  be  over- 
come 1^  evidence  aliunde.  But  by  the  pe- 
culiar frame  and  structure  of  the  bill,  in  this 
case,  the  ctHuplainant  has  imparted  to  the  an- 
Bwera,  a  function  beyond  a  mere  response  to 
the  recitals  or  charges  contained  in  the  bill. 
Tbecompl^nant  has  thought  proper  specifically 
to  interrogate  the  defendants,  as  to  the  origin, 
progress,  and  conditions  of  the  traQsactioos Im- 
pugned by  her;  and  as  to  the  part  borne  in 
them,  both  by  the  defendants  and  the  com- 
plainant herself.  By  the  answers  to  these  in- 
terrogatoriea,  the  complainant  must,  therefore, 
be  concluded,  unless  they  can  be  overthrown 

proofs.  How  stands  the  case,  in  this  aspect 
of  it,  upon  the  interrogatories  and  the  evidence? 
The  defendants,  being  called  on  to  disclose 
minutely,  and  particularly,  their  knowledge  of, 
and  their  own  participation  and  that  of  the 
oomplidnant  In,  the  transactioos  complained  of, 
declare,  that  when  those  toansaclions  took 
place,  the  complainant  was  in  her  usual  health ; 
was  in  possesuoo  of  all  her  faculties,  was  ex- 
empt from  any  of  those  influences,  such  as 
grief  and  depression,  which  might  have  ren- 
dered her  liable  to  imposition ;  was  in  posses- 
sion, likewise,  of  all  the  knowledge  as  to  the 
subject  matter  of  the  transactions  requisite  to 
Judge  of  her  own  interests;  that  with  such 
capabiUties,  and  such  knowledge,  the  complatn- 
aot  herself  proposed  the  arrangement  which 
was  adopted,  and  although  informed  by  both 
the  defendants,  that  the  consideration  she  prof- 
fered to  receive  was  less  than  the  value  of  her 
interests  in  the  estate,  she  urged  and  insisted 
upon  that  arrangement,  asdgnlog  fw  It,  rea- 
sons which  are  deemed  neither  unnatural  nor 
improbable,  and  which,  although  they  might, 
to  some  persons,  appear  not  to  be  judicioos, 
she  had  the  right,  nevertheless,  legally  and 
morally  to  yield  to. 

How  does  the  history,  thus  given  by  the  de- 
fendants, accord  with  the  proofs  in  this  cause? 

And  first  as  to  the  state  of  complainant's  health, 
and  the  condition  of  her  mind  and  ^irits  aa  af- 
fected bythe  Illness  uid  death  of  her  husband. 

Benjamin  Ruggles,  who  says  that  he  is  ac- 
quainted with  the  parties,  states  that  he  was 
with  the  husband  of  the  compltdnant  every 
58*]  *day  during  his  illness  (which  lasted 
eight  or  ten  days),  and  sat  up  with  him  two 
tiighu ;  that  he  saw  the  compliUnant  ereiy  di^ ; 
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lhat  she  did  not  sit  up  cither  night  that  the 
witness  was  there;  that  she  exhibited  no  sign 
of  distress  at  the  sickness  of  her  husband,  nor 
devoted  much  of  her  time  to  him,  nor  showed 
any  sign  of  grief  at  his  death ;  that  on  the  night 
of  her  husband's  death,  the  complainant  at- 
tended to  getting  his  burial  clothes,  which  she 
handed  to  the  witness,  seeming  calm  and  com- 
posed. The  complainant  was  not  sitk  during 
the  witness'  stay. 

Josephine  Bishop,  also  acquiunted  with  the 
parties,  was  at  the  house  of  the  deceased  on  ihe 
day  of  his  death,  returned  there  on  the  second 
day  after  that  event,  and  remained  three  or  four 
weeks.  On  the  morning  of  the  witness'  return, 
the  complainant,  in  a  conversation,  informed 
her  that  complainant  intended  to  propose  to 
the  defendant,  Samuel  E.  Potter,  to  make  over 
to  bis  wife  all  the  complainant's  interest  In  her 
husband's  estate.  Home  two  or  three  weeks 
after,  the  complainant  said  to  the  witness  that 
she  had  sent  for  Mr.  London  to  arrange  her 
buMness  for  her,  and  felt  greatly  relieved  and  sat- 
isfied at  the  manner  in  which  he  had  arranged  it ; 
that  she  bad  conveyed  her  Interest  in  hor  hus- 
band's estate  to  Samuel  R.  Potter,  who  was  to 
give  her  $2,000  in  cash,  $600ayear during  her 
life,  to  furnish  her  boanl  and  a  servant,  and 
would  have  given  her  more  if  she  had  at'ked  it, 
but  she  was  satisfied  with  the  amount,  which  was 
as  much  as  she  would  have  use  for.  The  com- 
plainant spoke  of  the  defendant,  London,  in  the 
strongest  terms  of  approbation.  She  further  re- 
marked to  the  witness.that  she  knew  herinterest 
in  the  estateof  her  late  husband  was  worth  much 
more  than  shebul  asked  fur  it.  Yet  at  Ihe  time 
of  her  marriage  with  bim.she  had  made  over  her 
own  property  to  her  children  by  a  former  mar- 
riage, and  thought  it  nothing  but  right  that  his 
children  should  nave  the  benefit  of  his  property, 
besides  that  the  greater  part  of  the  property 
consisted  of  slaves,  and  she  would  not  own  one 
for  any  consideration.  Witness  saw  the  com- 
plainant every  day  during  the  time  she  was 
at  the  house;  she  did  not  complain  of  ill  health 
nor  appear  to  be  at  all  distressed ;  and  witness 
had  never  seen  her  in  better  spirits.  The  con- 
versations in  which  these  declarations  of  com- 
plainant were  made,  were  introduced  by  the 
complainant  herself. 

Margaret  U.  Wade,  who  is  acquainted  with 
the  parties,  states  that  she  was  three  or  four 
times  at  the  house  of  defendant  during  bis  ill- 
ness, and  remained  three  or  four  hours  during 
each  time.  Witness  saw  the  complainant  once 
only  in  the  room  of  her  husband ;  ahe  stidd  in  an 
adjoining  room.  Witness  did  not  perceive  that 
the  complainant  was  indisposed  In  any  way, 
nor  "did  the  complainant  appear  to  be  f*69 
grieved  during  the  illness  of  her  husband  nor 
after  his  death.  In  a  conversation  with  wit- 
ness some  three  or  four  days  before  decedent's 
death,  the  complainant  asked  the  witness  if  she 
thought  the  decedent  could  live,  and  upon  the 
reply  of  the  witness  that  she  did  not  think  lie 
could,  the  ccnnptaiDanl  observed  that  she  was 
provoked  at  Samuel  (the  defendant)  for  forcing 
him  to  take  first  one  thing  and  then  another, 
"and  make  him  live  anyhow."  Afterwards, 
on  l)oard  of  the  steamboat  returning  from 
Smithviile  from  the  funeral  of  the  dca;dent. 
the  complainant  told  the  witness,  that  she  had 
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made  over  her  property  to  Samuel  R.  Potter,  or 
inteoded  so  doing,  on  account  of  bia  wife  Ma- 
rian;  that  she  was  very  food  of  her,  and  wished 
to  stay  with  her  the  residue  of  her  life,  though 
she  did  not  know  that  her  friends  at  the  north 
would  be  willing  that  she  should  do  bo. 

Without  a  further  and  more  protracted  de- 
tail of  the  testimony  adduced  on  tlie  part  of  the 
defendants,  it  may  be  sufficient  merely  to  ad- 
vert to  the  depositions  of  Julia  and  Caroline 
Everett,  of  Edwin  A.  Eelih,  and  of  jSterliD^  B. 
Everett  (the  last  for  muay  years  the  physician 
in  the  family  of  the  decedent)  and  of  the  com- 
plainant herself,  as  fully  sustaining  the  aver- 
ments io  the  an&wers  of  the  defendants,  and  the 
statements  of  the  witnesses  previously  named, 
io  relation  to  the  capacity  of  the  complainant, 
to  her  difiposilion  and  deportment  towards  her 
late  husband,  the  effect  of  his  illness  and  death 
upon  her  health  and  spirits,  her  knowledge  of 
her  rights  and  interest  in  the  wbject  of  her 
transactions  with  the  defendants,  the  origin  and 
fairness  of  those  transactions,  the  objects  for 
which,  and  the  means  and  instrumentality  by 
which,  ihey  were  consummated.  Nor  can  it 
escape  observation,  as  a  circumstance  of  great 
if  not  of  decisive  weight,  that  alt  this  testi- 
mony is  derived  from  persons  familiar  with  the 
parifes,  living  upon  the  immediate  theater  of 
the  transactions  in  controversy,  many  of  them 
more  or  less  acquainted  with  the  subjects  em- 
braced by  them,  witnesses,  all  of  them  free  from 
imputation  on  the  score  of  interest,  and  aj^nst 
whose  veracity  or  intelligence  no  czcepUon  is 
even  hinted. 

Against  ao  array  of  evidence  like  this,  the 
question  of  equivalents  or  of  exact  adequacy  of 
consideration  cannot  welt  be  raised.  The  par- 
ties, if  competeut  to  contract  and  willing  to  con- 
tract, were  the  only  proper  judges  of  the  motive 
or  consideration  operating  upon  them:  and  it 
would  he  productive  of  the  worst  consequences 
if.  under  pretexts  however  specious,  interests  or 
dispositions  subsequently  arising  could  be  made 
to  bear  upon  acts  deliberately  performed,  and 
which  had  become  (he  foundation  of  tmportaot 
rights  in  others.  Mere  inadequacy  of  price,  or 
any  other  inequality  in  a  bargain,  we  are  told, 
60*J  is  not  to  *be  understcwd  as  constituting 
per  ae  a  ground  to  avoid  a  bargain  in  equity, 
for  courts  of  equity,  as  welt  as  courts  of  law, 
act  upon  the  ground  that  every  person  who  is 
not,  from  his  peculiar  condition  or  circum- 
stances, under  aisability.  is  entitled  to  dispose 
of  his  properly  in  such  manner  and  upon  such 
terms  as  he  chooses;  and  whether  his  bargidns 
are  wise  and  discreet  or  otherwise,  or  profitable 
or  unprofitable,  are  considerations  not  for  courts 
of  justice,  but  for  the  party  himself  to  delib- 
erate upon.  (Vide  Story's  Equity,  sec.  244, 
citing  the  cases  of  Gr0iha  v.  i^Trowy.  1  Cox, 
883;  Oipw  V.  Middleton,  S  Haddoz.  409,  and 
various  other  cases.) 

Again,  it  is  ruled,  that  inadequacy  of  .consid- 
eration is  not  of  itself  a  distinct  principle  of 
equity,  Tbe  common  law  knows  no  such  prin- 
ciple. The  consideration,  be  it  more  or  less, 
supports  the  cootract.  Common  sense  knows 
no  such  principle.  The  value  of  a  thing  is 
what  it  will  produce,  and  it  admits  of  no  pre- 
cise standard.  One  man,  in  the  disposal  of  his 
property,  may  sell  it  for  teas  tlian  another 
would.  If  courts  of  equity  were  to  unravel  all 
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these  tranaactions,  they  would  throw  eveiytliing 
into  confusion,  and  set  afloat  the  contracts  of 
mankind.  Such  a  consequence  would  of  itself 
be  suRlctent  to  show  tbe  iojustice  and  impracti- 
cability of  adopting  the  doctrine,  that  mm 
inadequacy  of  consideration  should  form  a  dis- 
tinct ground  for  relief.  Still,  there  may  be  such 
an  unconscionableness  or  inadequacy  to  a  bar- 
gain, as  to  demonstrate  some  gross  imposition 
or  some  undue  inBuence;  and  in  sucn  cases 
courts  of  equity  ought  to  interfere,  apon  satti- 
factory  ground  of  Troud;  but  then,  such  nn- 
conscionableness  or  such  inadequacy  should  be 
made  out  as  would,  to  use  ao  expressive  phrase, 
shuck  the  conscience,  and  amount  in  itself  to 
conclusive  and  decisive  evidence  of  fraud. 
(Vide  Story's  Equity  s^c.  246.  and  9  Vis., 
MH;  lU  Id.,  219;  and  other  cases  there  cited.) 

But  the  contract  between  the  parties  in  this 
case  should  not  be  controlled  by  a  comparison 
between  the  subject  obtained  and  the  consider- 
ation given  in  a  mere  pecuniary  point  of  view; 
added  to  this,  were  the  motives  of  affection  for 
the  wife  of  the  grantee,  the  tmuiddaughter  of 
the  grantor,  a  conviction  in  the  latter  of  what 
justice  dictated  towards  the  children  of  thb  de- 
cedent in  relation  to  his  property ;  the  prospect 
of  ease  and  independence  on  tbe  part  of  ibis 
elderly  female ;  her  exemption  from  the  excuse, 
tbe  perplexities,  and  hazards  of  managing  a 
species  of  property  to  the  management  of  whidi 
expense  and  energy  and  skill  were  indispensable; 
property  to  the  tenure  of  which  she  entertained 
and  expressed  insuperable  objections.  Here, 
then,  in  addition  to  the  sums  of  money  paid, 
or  secured  to  be  p^,  we  see  condderations  of 
great  influence  which  ^naturally,  justly  [*61 
and  lawfully  might  have  entered  into  this  con- 
tract, and  which  we  think  cannot  be  disre- 
garded in  its  interpretation  upon  any  sound  con- 
struction of  the  testimony  io  the  cause.  Upon 
the  first  view  of  this  case,  it  may,  in  the  spec- 
tacle of  the  widow  and  the  aoa  baigaintng  over 
the  unburied  corpse  of  tbe  husnuid  and  the 
father  for  a  partition  of  his  property,  be  thought 
to  exhibit  a  proceeding  revolting  to  decorum, 
and  one,  therefore,  which  a  court  of  equity, 
equally  with  a  court  of  morals,  would  be  cau- 
tious in  sustaining,  or  be  inclined  to  condemn; 
yet,  upon  testing  this  proceeding  by  any  prin- 
ciple of  decency,  as  well  as  of  law  or  equity,  it 
is  manifest  that  it  could  not  be  disturbed  with- 
out benefit  to  the  chief  offender  ag^nst  such  a 
test;  for  tbe  evidence  incontestably  shows,  tlut 
whatever  in  the  conduct  of  the  parties  was  in- 
consistent with  the  highest  and  most  sacred  re- 
lations in  life — whatever  may  be  thought  to 
have  offended  against  the  solemnity  and  deco- 
rum of  the  occasion— was  commenced  and 
pressed  to  its  consummation  by  the  plaintiff  in 
this  case.  Tried,  then,  by  this  standard,  sbe 
should  be  Icdft  precisely  where  she  has  placed 
herself. 

To  avoid  the  consequences  flowing  from  tlie 
acts  of  the  complainant  touching  the  matters 
of  this  controversy,  the  testimony  of  several 
witnesses,  taken  in  the  City  of  Philadelphia.ha£ 
been  introduced,  to  prove  the  mental  as  well  as 
physical  incompetence  of  the  oomplunimL 
With  respect  to  the  character  and  purposes  of 
this  testimony.  It  may  be  remarked,  that  a  po- 
sition In  a  court  of  justice  founded  upon  what 
is  in  effect  tbe  Multmoation  of  the  peraon  who 
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umimes  that  position,  ia  one  to  be  considered 
with  much  diffidence,  as  it  admits  in  general  the 
factum  which  it  seeks  to  invalidate;  and  if  the 
averiDents  on  which  such  position  rests  be  true, 
the  person  occupying  that  position  should  be  in 
court  by  guardian  or  commitee.  But  in  truth 
this  teaiimony  establishes  no  such  position, 
either  directly  or  inferentially,  In  reference  to 
tlie  cumplainaDt.  In  the  first  place,  all  these 
witnesses  resided  in  a  different  state,  and  at  the 
distance  of  many  hundreds  of  miles  from  the 
complainant;  and  not  one  of  them  appears  to 
bave  had  any  intercourse  with  her  or  to  have 
seen  her  even  for  a  series  of  years  preceding  the 
contract  which  it  is  essay«l  to  vacate;  nor  to 
have  bad  any  knowledge  of  the  existence  of 
that  contract 'until  after  its  completion ;  nor  of 
the  state  of  mind  or  of  the  health  of  the  cora- 
pUiaant  al  the  period  at  which  that  contract 
was  found.  In  addition  to  this  ignorance  of 
these  witnesses,  of  the  transaction  under  re- 
view, and  of  all  the  circumstances  surrounding 
it.  there  is  no  fact  stated  by  one  of  them  whicli 
amounla  to  proof  (if  Incapacitv  on  the  part  of 
the  complainant  to  comprehena  the  character  of 
her  acts,  and  of  the  legal  consequences  incident 
6SS*]  to  *them;  and  much  less  do  they  eatab 
lish,  as  to  her,  such  an  aberration  or  imbecility 
of  mind  as  would  justify  a  presumption,  anct 
much  less  a  legal  concluuon.  aji^nst  the  valid- 
ity of  any  and  every  act  she  might  perform. 
To  such  a  conclusion  only  could  the  general  ex- 
pressions of  opinion  and  belief  of  these  witnesses 
apply,  and  such  a  conclusion  they  come  very 
far  short  of  establishing. 

Weave  thtrefort  of  opinion,  that  the  decree  of 
the  Circuit  Court  ikould  be  affirmed,  andtheeame 
it  herebjmfflrmed,  aith  eoet$. 

otama. 

This  cause  came  cm  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  North 
Carolina,  and  was  argued  by  counsel ;  on  con- 
i^deratton  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
aad  the  same  ia  hereby  afflrmed,  with  costs. 

rated  -10  WaU„  803 ;  U  WaU..  886 ;  U  WaU.,  2S ;  1 
CUff.,£7B:SUUir..lfi3. 


HENRY  O'REILLY,  EUGENE  L.  WHIT- 
MAN, AKD  W.  P.  B.  HASTINGS,  Appel- 
lants, ^ 

SAMUEL  P.  B.  MORSE.  ALFRED  VAIL. 
AKD  FRANCIS  O.  J.  SMITH.' 

L— Mr.  Justice  Cuinia,  havlnir  twen  of  counsel, 
ad  not  sit  In  this  cause. 


Mffrm  patent  for  magnetic  teiegraph  valid — Ruleit 
at  to  information  or  advice  received  by  invent- 
or— Pnor,  foreign,  nmilar  invention — Sur- 
render and  re-issue — disclaiming  part — w?ien 
negltet  to  Twt  unreasonable — dixtinct  patent 
may  be  taken  for  one  of  surrendered  elaimt. 

Horse  was  the  first  and  orlRinal  inventor  of  the 
electro- niBfirnetlo  telegrraph,  for  which  a  patent  was 
Issued  to  tarm  In  1610.  aod  r^lBBued  In  1848.  His  In- 
vention was  prior  to  that  of  Steinblel  of  Hunicb. 
or  Wbeatstoiie  or  Davy  of  Enffland. 

Their  respective  dates  compared. 

But  even  If  one  at  these  European  Inventors  had 
preceded  him  for  a  short  time,  this  cirouinstaDce 
would  not  have  Invalidut«d  his  patent.  A  previous 
discovery  in  a  foreign  country  does  not  render  a 
patent  void,  unless  such  discovery  or  some  8ul>- 
fltantItU  part  of  it  had  t>e«>D  l)efore  patented  or 
deecril>ed  In  a  printed  publication.  And  these  In- 
ventions are  not  shown  to  have  been  so. 

Besides,  there  Is  a  substantial  and  essential  dif- 
ference between  Horse's  and  theirs ;  that  of  Horse 
belDff  decidedly  superior. 

An  inventor  does  not  lose  his  rfg:httoapatent  be- 
cause ho  has  made  inquiries  or  soufrht  Information 
from  other  persons.  If  a  combination  of  different 
elementu  be  used,  the  inventors  may  confer  witb 
men  as  well  aa  consult  books  to  otitam  this  various 
knowledge. 

There  Is  nothing  in  the  additional  spevifloatloas  In 
the  re-Ltsued  patent  of  1818,  Inoonsinentwith  those 

or  the  patent  of  1640. 

The  first  seven  Inventions,  set  forth  In  the  speci- 
flcatlons  of  his  claims,  are  notsubject  to  exception. 
The  eighth  Is  too  broad  and  covers  too  much 
ground.  It  is  this:  "I  do  not  propose  to  limit  my- 
self to  the  specific  machinery  orparlsof  machlnerr 
descnibed  in  the  foregolngspecificatlon and  claims; 
the  essence  of  my  Invention  beinir  the  use  of  the 
motive  power  of  the  electric  or  galvanic  current, 
which  I  call  electro-magnetism,  however  devel- 
oped, for  making  or  printing  Intelligible  oharao- 
ters,  signs  or  letters  at  any  distances,  being  a  new 
application  of  that  power,  of  which  I  claim  to  be 
the  first  inventor  or  discoverer. 

The  case  of  Neilson  and  others  v.  Harford  and 
others,  in  the  Engltsb  Ezcbcquer  Reports,  *ex-  [*68 
amlned;  and  also  the  American  decisions.  The 
Acts  of  Congress  do  not  Justify  a  dalm  so  ex- 
tensive- 

But  although  the  patent  Is  Illegal  and  void  so  far 
as  respects  the  elafath  claim,  vet  the  patentee  is 
within  the  Act  of  Cktngress,  which  gives  blm  a  ri^ht 
to  disclaim,  and  thus  save  the  portion  to  which  he 
is  entitled.  No  disclaimer  having  been  entered  be- 
fore the  institution  of  this  suit,  the  patentee  is  not 
entitled  to  o<jsts. 

To  IMS  Horse  obtained  a  second  patent  for  the  lo- 
cal circuits,  which  was  re-issued  in  IMS.  It  fa  no 
objection  to  this  patent  that  it  wasembracedln  the 
eighth  claimof  Ibe  former  one,  t>ecnusetbat  eighth 
claim  was  void.  Nor  is  it  an  objection  to  It,  that  It 
was  an  improvement  upon  tlie  former  patent,  be- 
cause a  patentee  baa  a  right  to  Improve  his  own  in- 
vention. 

This  now  patentand  tt£  re-lssuewere  properly  Is- 
sued. The  improvement  was  new  and  not  em- 
braced In  the  former  speclfleation. 

These  two  patents  of  1816,  being  good  with  the 
exception  of  the  eighth  claim,  arc  substantially  In- 
fringed upon  by  u'Kellly's  telegrapb.  wblcb  uses 
tbe  same  means  both  upon  the  main  nne,  and  upon 
the  looal  circuits. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  tbe  United  States  for  the  Dlstolct  of 
Kentucky,  sitting  as  a  court  of  equity. 
It  ia  dimcult  to  make  a  fair  report  oi  this  caae 


NoTK.— The  above  case  of  O'Reilly  v.  Horse  Is 
considered  as  bavlng  settled  the  question  of  ex- 
tent of  rlgbt  secured  to  an  Inventor  by  his  patent. 
American  PIilCo.  v.  OakvIUeFIn  Co..  8  Blatclif., 
110.  ^ 

Al  to  the  question  of  unreasonable  delay  in  filing 
a  lUsolalmer,  compare  Seymour  v.  HcCormick,  lu 
Bow.,  06. 

Patents.    TTTifif  re-inam  man  cover. 
)te-lssu«d  letters  patent  must  be  for  the  same  in- 
^Button  as  that  wiiicb  formed  tbe  subject  of  tbe 

90WASX>  IS. 


original  letters.  They  munt  not  contain  anything 
substantially  new  or  different.  Powder  Co,  v. 
Powder  Works,  98  U.  S-,  8  0tto.  12C;  Wells  v.  Glll.tl 
Fish.  Pat.  Cits.,  574. 

The  oomnilssioner  may  allow  the  original  speci- 
fication to  be  amended  in  tho  re-Issue,  and  ho  may 
permit  tho  appllrant  for  a  re-issue  to  describe  his 
Invention,  Including  In  tbe  new  descriptions,  and 
claims  not  only  what  was  well  described  before, 
but  also  what  was  suggested  or  Indicated  In  the 
original  specification  drawinHS.  In  patent  oRlve 
mooel.  Carew  v.  Boston  ElasUo  Fabric  Ca.  8  Cliff., 
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without  writiag  a  book.  The  arguments  of 
counsel  would  All  a  volume  by  thenuelrea. 

The  history  of  the  case  was  drawn  up  by  the 
learned  judge,  who  presides  over  the  District 
Court  of  the  United  States  in  Kentucky,  and 
.whose  decree  was  under  review.  PermisBioD 
has  been  given  by  Jvdge  Monroe  that  the  re- 
porter may  use  his  statement  as  preUmioary  to 
this  report,  and  he  avails  himself  with  pleasure 
of  this  kindness:  because,  although  the  narra- 
tive Is  occasionally  interspersed  with  the  opin- 
ions which  induced  the  judge  to  decree  an  in- 
junction in  favor  of  Morse  yet  the  history  is 
given  with  great  precision  and  clearness. 

The  following  statement  is  extracted  from 
the  opinion  of  Judge  Monroe: 

The  complainants,  in  their  bill,  allege  that 
Samuel  F.  B.  Morse,  one  of  them,  was  the  true 
and  original  inventor  of  the  Electro-Magnetic 
Telegraph,  worked  bv  the  motive  power  of 
electro-magnetism,  and  of  the  several  Improve- 
ments thereon,  by  which  intelligence  whidi  is 
in  one  place  la  transmitted  to  other  distant 
places,  and  that  by  the  lettm  patent  of  the 
United  States,  duly  issued  to  bim,  Samuel  F. 
B.  Morse,  and  by  his  partial  assignments  to  F. 
O.  J.  Smith  and  Alfred  Vail,  the  other  com- 
plainants, they  together  are  lawfully  invested 
with  the  exclusive  right  of  constructing  and 
employing  such  telegraph  for  such  purpose, 
throughout  the  UnitM  States,  for  the  terms  in 
the  letters  patent  mentioned,  and  which  have 
not  yet  expired— and  they  exhibit  the  letters 
patent. 

They  show  that  the  practicability  and  great 
64*J  utility  of  the  invention  *was  fully  estab- 
lished by  the  telegraph  constructed  under  the 
superintendence  of  Morse,  by  means  of  an  ap- 
propriation made  by  the  Congress  of  the  United 
litates  for  the  purpose,  and  put  in  operation  be- 
tween the  cities  of  Washington  and  Baltimore, 
in  the  year  1844. 

That  afterwards  there  had  been  constructed, 
b^  the  agency  and  means  of  joint  stock  compa- 
nies, promoted  by  the  complainant,  and  operat- 
ing under  contracts  and  license  oftheptUentee, 
Horse  and  his  assignees,  telegraphs  along  lines, 
amounting,  in  the  awrente,  to  upwards  of 
four  thousand  five  hundred  miles,  whereby  tel- 
egraphic communication  was  established  be- 
tween the  principle  cities  of  the  United  States, 
from  New  Orleans  to  Boston ;  and  that  there 
were  now  in  progress  of  construction,  numer- 
ous additional  and  other  lines,  under  contracts 
with  than,  for  more  widely  extending  the  heo- 
eflts  of  the  Invention,  and  they  believe  Uiat  if 


they  are  protected  in  the  lawful  use  of  their 
rights,  every  section  of  the  United  States  will, 
in  a  short  time,  have  the  beneflts  of  their  im- 
provements in  telegraphic  correspondence. 

They  represent  that,  in  all  the  lines  of  tele- 
graphic communication  now  in  successful  opa- 
ation  in  the  United  St^es  tn  transmitting  in 
telligence  by  means  of  electro  magnetism,  the 
improvement  of  8.  F.  B.  Horse,  or  the  chief 
and  essential  principles  uid  parts  thereto,  are 
employed. 

They  show  that  they  had  caused  to  be  estab- 
lished, a  line  of  telegraphic  communication 
from  Louisville,  bv  way  of  Frankfort  and  Lex- 
ington, to  MayHviUe,  Kentucky,  wliich  was  ia 
successful  operation. 

They  represent  that  they  had  caused  to  be 
constructea.  tines  of  posts  and  wires  from  Loa- 
isville  in  the  District  of  Kentucky,  by  way  of 
Bardstown,  Glasgow,  and  Scottsville,  in  Ken- 
tucky, and  thence  by  way  of  Qallatin  to  Nash- 
ville, in  the  District  of  Tennessee,  for  the  traos- 
miadon  of  intelligence,  by  means  of  their  im- 
proved telegraph;  and  that  they  had  encoded 
great  sums  of  money  therein;  and  that  this  Une 
is  in  the  extension  to  New  Orleans.  State  of 
Louisiana;  and  is  connected  by  another  line, 
with  Memphis,  Tennessee;  and  that  large  sums 
of  money  will  be  expended  in  this  work;  and 
all  the  lines  in  a  short  time  completed,  and  the 
assignments. 

They  represent  that  their  rights  have  been 
repeatedly  and  explicitly  acknowledged  and 
admitted  in  divers  ways  and  by  individuals  and 
large  bodies  of  associated  citizens  in  various 
sections  of  the  United  States;  that  these  had 
treated  with  them  for  the  purchase  of  their 
rights,  or  parts  thereof,  and  of  licenses  to  use 
their  patented  Imiffovements;  and  that  Ui^ 
had  made  extensive  sales,  or  licensee,  to  use 
them,  to  companies  and  individuals  *Qp-  [*65 
on  various  lines,  and  amongst  others,  to  the 
New  York,  Albany,  and  Buffalo  hoe;  the 
Washington  and  New  York  line;  the  New 
York  and  Boeton  line;  the  Washington  snd 
Petersburg  line;  the  line  from  Petersburg  to 
New  Orleans;  besides  numerous  shwter  fend 
side  lines. 

They  state  that  they  had  been  thus  in  the  suc- 
cessful and  uninterrupted  exercise  of  the  rights 
granted  to  them  by  the  letters  patent  of  the 
United  States,  and  bad  been  in  nowise  disturbed 
therein,  until,  by  the  operations  of  the  defend 
ant.  O'Reilly,  and  the  committing  of  the  wrona 
presently  mentioned,  by  him  ana  liis  co^lefena- 
ants. 


356 :  Tucker  v.  Tucker  Mtmuf .  Co.,  10  OIT.  Gas.  Pat., 
4M :  Battla  V.  L'agirert,  17  How.,  74. 83. 

New  features,  Inffrodieuta,  or  devises,  neither 
described,  sugirestea,  nor  Indicated  in  tbe  nriirlQal 
apecitlaitiua  or  model,  cannot  tw  embodied  la  the 
nttW  dewription.  Barew  v.  Boston  KlasUo  Fabric 

Co..  8  Cliff.,  ass. 

Defects  ]n  th<>  description  of  an  original  patent 
may  be  cured  by  a  re  issue,  but  the  patentee  mtiy 
not  strtki^  out  thu  entire  description  of  one  of  the 
IntrrodlentA,  and  insert  In  lieu  thereof  other  devices, 
unless  it  tw  alleaed  that  such  other  devices  arc  ^he 
equivalent  of  ttie  devit-e  striclcen  out.  Tucker  v. 
Tucker  Manuf.  Co.,  10  OfT.  Uaz.  Pat.,  M4. 

A  flUKgtfStion  In  the  original  Bpeclficatlon,  oran 
indicaUon  In  the  original  drawing  or  model,  may 
often  Justify  an  rniarged  description  of  the  Inven- 
tion upon  re-li-sue :  but  If  the  new  description  em- 
body a  dlftinc't  iDveatlon,  enough  should  be  found 
In  the  original  speeUlcatton  to  apprise  others  that 
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such  additional  feature  Is  included.  KeUeher  c 
Darling,  U  Off.  Gaz.  Pat.,  ffTA;  Allen  v.  Blunts 
Story  C.  C,  lit;  %  Law  Kep.,  ltf&. 

A  pHt43Qt  fnr  a  combination  of  old  elements  may 
be  i-e- Issued  for  a  oomblnutloa  of  ft'wer  elemenia 
than  wore  contained  In  tbe  combination  orlvlnally 
claimed.   Herring  v.  Nebion.  U  Blatobf.,  no. 

Nothing  can  bo  given  In  the  re-lasue  which  wu 
not  In  the  original  spec  Ideations  or  drawlnn-  but 
minor  amendinonts  may  be  allowed.  Vogim  v. 
Semple,  11  Off.  Qais.  Pat.,  va. 

The  pateiitue  has  a  right  to  a  re-lasue  of  the 
patent  In  two  dlvlHlnns,  one  for  a  amt  product, 
and  tbe  other  for  a  new  process  of  making  It,  tna 
though  the  nrtglnat  patent  related  totbeprocM 
alone.  Badischc  AiiaJlii  &  Soda  Pabrik  v.  flaniU- 
ton  Manuf.  Co..  18  Off.  Qaz.  Pat.,  £73;  Badlecbe 
Analln  &  Soda  Fabrik  v.  Hlggin.  IS  Blat«hf.,HlO. 

Features  contained  in  the  patent  office  model 
may  be  Incorporated  Into  tbe  drawings  and 
flcatlons  of  the  letters  patent  upon  re-tsaue.  tlKT 
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18S8  O'Rbillt  bt  al. 

This  defcDdaot,  O'Reilly.  Uiey  state,  had,  as 
eartj  as  1846,  entered  into  a  contract  with  the 
compl^naotB,  and  another,  then  having  an  in- 
terest in  the  patent,  whereby  be,  O'tteilly,  ac- 
koowledged  their  right;  and  that  be  bad  after- 
wards, in  various  ways,  and  for  a  long  period 
of  time,  manifested  nia  acquiescence  in,  and 
admissions  of,  the  rights  and  privileges  of  them, 
the  complainaots,  and  even  insisted  on  his  right 
to  the  use  of  them  himself,  under  his  contract 
with  themithat  he  had,  under  this  contract  and 
his  claims  under  it,  in  fact,  used  and  employed 
the  improved  telegraph  of  the  complainants, 
and  persisted  in  such,  his  claim,  to  employ  it 
on  all  the  lines  embraced  by  his  contract,  with- 
out questioning  the  validity  of  thdr  patents. 
But. 

They  allege  that  this  defendant,  Henry  O*- 
BeUly,  had.  By  himself,  his  agents  and  aervants. 
constructed  a  line  of  posts  and  suspended  me- 
tallic wires  thereon,  from  the  City  of  Louisville, 
in  the  District  of  Kentuclcy,  by  way  of  Bards- 
lovn,  to  Nashville,  in  the  State  of  Tennessee, 
and  well  knowing  all  tlie  facts  by  the  com- 
plaiDanta  set  forth,  he  and  his  co-defendants 
bad  worked  and  employed  upon  said  line,  a 
telegraph  sulistantially  the  same  with  the  Elec- 
tm-Magnetic  Telegraph,  invented  by  the  com- 
plainant. Morse,  and  in  his  patents  mentioned, 
against  Lhe  will  and  without  any  authority  from 
them,  the  complainants.  They  show  tl^t  the 
terms  of  the  contract,  under  which  O'Reilly 
clumed  their  right  to  the  use  of  the  telegraph, 
on  certain  other  lines  where  he  employed  it, 
did  not  extend  to  any  country  north  of  the 
Ohio  River,  and  that  there  was  no  color  for  any 
claim  by  the  defendants  to  the  use  thereof, 
within  the  District  of  Kentucky,  or  on  any 
part  of  the  lines  by  them  lately  constructed. 

They  represent,  especially,  that  the  defend- 
ants, in  the  operation  and  working  of  their  line 
of  telegraph,  so  by  them  constructed,  used  and 
employed  instruments,  aoparatua  and  means, 
which  are,  in  the  materiu,  substantial,  and  es- 
sential parts  thereof,  so  upon  the  principle  and 
plan  of  the  said  seveml  improvements  patented 
by  the  complainant,  Morse,  or  the  plan  and 
priDciple  of  some  of  said  improvements,  and 
not  other  or  different.  And, 
Ott*]  *They  state,  that  by  such  means  the 
defendants,  their  serrants  and  agents,  had  been 
tar  the  space  of  more  than  four  months  past, 
and  were  slill,  transmitting  intelligence  over 
said  line,  for  any  person  who  desired  the  same; 
and  for  such  service,  liad  been,  and  are  yet, 
receiving  compenstaion  from  the  persons  for 


do  not  constitute  new  matter.  Heissner  v.  Anness, 
U08.0U.  Pat..  870. 

Tbu  purpura  or  a  re-Issue  is  to  enable  one  to  se- 
cure that  lo  wbivb  be  was  entitled  la  his  original 
patent.  Out  wtilub,  tbrouKh  luadvertencu  ur  mis- 
take, be  did  not  tben  obtain.  It  cannot  be  made  to 
cover  anytblnir  not  In  tbe  orlifiDal  ioveution. 
Vogler  V.  iWjiiipla,  II  Off.  Oivz,  Pat..  VJS. 

A  re-issue  uf  a  patent  containing  any  new  matter 
is  prubibited  aud  voi'l.  New  matter  la  a  coiaposl- 
lioa  means  nut  merelr  tbe  Introduotioa  of  a  new 
IngredluDC  but  any  change  in  tlie  orlfdnal  claim 
wbervuy  a  oubatantially  different  composition  Is 
obtained.  United  dtutes  Felting  Co.  v.  Haven.  1 
Iaw  &  En.  Huporter,  16. 

It  U  in  CHses  where  a  patent  is  inoperative  or 
Invalid,  by  reason  of  a  defective  or  fnsufflcieut 
deavrtptlim,  speclfli^tton  or  claim,  and  nut  where 
tbe  devise  is  not  dciKirlt>ed  at  all.  tliata  re-luueof  a 
patent  in  permltt«id.  ttarvvn  v.  Uall,  9  BlatOhl^ 

lOir.  Oas.Pat.,«T. 
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whom  the  same  is  performed;  all  which  they 
allege  is  in  violation  of  the  rights  granted  by 
the  Tetters  patent,  or  of  some  of  the  parts  there- 

of. 

They  further  represent  that  the  defendant, 
O'Reilly,  was  extending  the  line  from  Nashville 
to  New  Orleans,  and  had  extended  it  to  Mem- 
phis, and  was  operating  upon  tbe  last-men- 
tioned line  to  Memphis,  in  violation  of  tbe 
rights  of  them,  the  complainants,  by  the  use  of 
their  patented  improvements,  or  the  prtndple 
and  essential  parts  thereof;  and  that  he  had 
declared  his  intention  of  completing  the  other 
line  from  LouisvUle  to  New  Orleans,  and  of 
then  employing  the  same  instruments  as  he  was 
then  udng  on  the  line  from  LouiBville  to  Nash- 
vUle. 

They  state  OuA  they  are  informed  that  the 
defendants  sometimes  give  out  in  speeches,  that 
the  patents  of  the  complainant,  Morse,  are  void; 
and  at  other  times,  ^ve  out  and  pretend  that 
tbe  machinery  and  apparatus  which  they  tise 
for  the  transmission  and  the  reception  of  the 
intelligence  upon  the  said  line,  is  a  distinct  and 
separate  invention,  which  they,  the  complain- 
ants, are  informed  the  defendants  call  the  Co- 
lumbian Telegraph: 

Whereas,  the  complainants  charge  that  the 
patents  are  good  and  "valid  in  taw,  and  that  the 
defendant,  O'Reilly,  by  bis  contract  with  the 
patentee,  and  by  his  having  exercised,  and  his 
persisting  in  his  claim  to  exercise,  under  it, 
the  exclusive  privileges  by  the  patents  granted, 
is  estopped  from  denying  their  validity.  And, 

That  the  sidd  pretended  new  invenUon  is,  In 
itsessential  principles,  identical  with,  and  upon, 
the  plan  of  tbe  patented  improvements  of  Morse, 
and  that  the  use  of  the  same  is  a  violation 
and  infringement  of  the  patent  issued  to  the 
complainant,  Morse. 

Tney  allege  that  the  defendants  had  received, 
and  were  then  receiving,  considerable  sums  of 
money  for  transmitting  intelligence  on  the  line 
from  Louisville,  within  the  District  of  Kenucky, 
in  violation  of  the  rights  of  the  complainants; 
and  they  complain  that  the  defendants  had,  by 
their  unlawful  operations,  greatly  disturti^ 
them  in  the  lawful  exercise  of  their  rights,  so 
granted  and  held  by  them,  and  had  caused  a 
great  diminution  of  the  business  of  them,  the 
complainants,  on  their  line  of  telegraph,  which 
they  had  caused  to  be  constructed,  and  bad 
now  in  operation  within  the  District  of  Ken- 
tucky ;  and  that  the  defendants  refuse  to  deaist 
from  such  violation  of  the  complatnante'  rights. 
Wherefore, 


The  T«-l88ue  must  t>e  for  Improvements  described, 
suggested,  or  Indicated  In  the  original  model,  draw- 
ings or  Bpedflcailono.  Tbe  claim  or  re-li»ue  can- 
not t>e  enlarged  by  testimony  as  to  what  the  orig- 
inal Invention  was.  Cuhart  v.  Austin.  2  Cliff.,  fial. 

Additional  Improveinents  are  no  longer  allowed 
to  be  lucorponued  into  orlglual  patent,  but  Inde- 
pendent patens  must  bo  applied  tor,  Battin  v. 
Taggart,  IT  HoWm  74 ;  Carver  v.  llralntree  Manuf. 
Co.,*  Story  a  v.,  4St. 

Tbe  error  Bought  to  be  corrected  must  be  In  the 
description,  spectBoatioa,  or  claim.  Patent  cannot 
he  surrendered  and  re-Issued  to  cure  an  error  in 
tbe  oath  of  citizenship.  Child  v.  Adams,  1  Fish., 
180. 

Where  patentee,  by  omitting  In  his  origituU  patent 
to  claim  a  portion  of  his  lavenUun,  liaa  abandoned 
that  poi-tion  to  the  public,  he  cannot,  by  aurren- 
dorlag,  audproouring  u  re-Issue,  revoke  this  aban- 
donment. fiatUu  v.  lagsert,  »  Wall.,  Jr.,  C.  C. 
101. 
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67*]  *The  complainaDts  pray  that  the  de- 
fcDdants,  by  an  order,  and  the  process  of  the 
court,  may  be  eii joined  from  hereafter  using  or 
employing  such  telegraphs  in  the  violation  and 
infringement  of  the  rights  of  them,  the  com- 
plainauts,  within  the  District  of  Kentucky ;  that 
they  may  be  compelled  to  account  for  the  mon- 
ey received  by  them  m  consideration  of  their 
unlawful  operations  and  wrongful  exercise  of 
the  righLE,  privileges,  and  property  of  the  com 
plaintints;  and  that  on  nue  proceeding  and 
tinal  hearing,  f>uch  order  of  injuDction  may  be 
matie  fioal  and  effectual;  and  that  the  complain- 
ants may  have  such  other  relief  as  their  case 
may  require.  And, 

They  propound  nut.ierous  interrogatories, 
framea  on  all  the  material  allegations  of  the 
bill,  and  pray,  that  each  defendant  may  liecom- 
pelled  to  answer,  on  his  oath,  such  as  are  for 
him  designated,  and.  to  this  end,  and  that  they 
may  have  the  relief  which  dial)  be  adjudged 
them,  they  pray  the  writ  of  subpoena. 

Antmr  and  Orounda  of  Dtfejue. 

The  defendants  appeared  by  Iheir  couiwel, 
and  admitted  that  they  had  sufflcient  notice. 
O'Reilly  read  his  answer  to  the  complainants' 
bill. 

The  respondent  admits  the  contract  with  the 
compl^Donts,  of  1845,  stated  in  the  bill,  and 
seems  to  admit  that  he  had  used,  under  it,  por- 
tions of  the  "machine  or  combinations"  de- 
scribed in  the  patent  to  Hr.  Morse,  of  1840;  but 
denies  he  had  used  others  under  this  contract. 

He  says  he  was  not  scientific,  and  had  not 
seen  the  patent  until  after  the  complainants  had 
alleged  he  had  forfeited  his  contract,  and  insti- 
tutod  a  suit  to  have  it  vacated ;  and  insists  that 
he  is  not  estopped  to  deny  the  validity  of  the 
patents. 

He  sets  up  no  defense  under  this  contract, 
and  disclaimmg  any  license  from  the  complain- 
ants in  respect  to  the  line  of  telegrapli  Id  ques- 
tion, answers,  that  he  believes,  on  grounds 
which  he  sets  forth,  that  Mr.  Morse  is  not  the 
original  and  first  inventor  of  the  telegraph  de- 
scribed in  his  patents,  and  insists  that  his  pat- 
ents are,  on  that  ground,  and  upon  their  face, 
and  for  other  causes  be  ^tes,  null  aod  void. 

He  admits  the  construction  and  operation  of 
the  lines  of  telegraph  in  Kentucky,  and  else- 
where, by  himself  and  others;  but  denying  that 
the  instruments  employed  on  them  are  within 
the  description  of  the  complaluaots'  patents, 
even  on  the  supposition  of  thdr  validity,  denies 
the  infringement. 

But  other  grounds  of  defense,  not  presented 
by  the  answer,  were  assumed  in  the  argument; 
and.  the  matter  of  the  answer  will  be  more  fully 
stated  under  the  several  heads  of  the  whole  de- 
fense. The  defendants  all  united  in  opposition 
to  the  motion. 

68*]  *The  parties  respectively  read,  without 
objection,  a  great  mass  of  documentary  proof, 
in  support  of  their  positions,  and  a  model  of  the 
telegraph  described  in  the  letters  patent,  to  Mr. 
Slorse,  and  of  the  telegraph  employed,  and  pro- 
posed to  be  employed  by  the  defendants,  was 
exhibited  and  subjected,  to  the  application  of 
the  proofs,  the  explanation  of  the  parties,  and 
the  mspection  of  the  tribunal. 

The  grounds  of  defense  presented  by  the  an- 
swer of  O'iteilljr,  and  assumed  on  the  proofs, 


will  be  comprehended  under  these  heads  of 

primary  divisjoa: 

I.  The  complainant,  Morse,  was  not  the  true 
and  original  inventor  of  this  telegraph. 

II.  The  letters  patent  to  him  are  null  and 
void  upon  their  face,  and  for  other  causes 
dehors. 

III.  The  telegraph  constructed  and  employed 
by  them,  the  defendants,  is  substanlially  and 
in  law,  different  from  the  telegraph  described 
in  the  letters  patent,  to  Morse,  and  of  vhichbe 
can  lawfully  claim  the  exclusive  employmeoi: 
And,  therefore,  on  the  supposition  of  the  valid- 
ity of  the  patents  to  any  extent,  there  has  been 
no  infringement. 

IV.  The  case  on  the  pleadings  and  proofs,  is 
not  one,  whatever  might  be  considered  of  it  on 
a  final  hearing  of  the  bill,  which  wilt  Justify  an 
order  for  injunction  presentlv. 

These  subjects  in  tJieir  order. 

Is  Mr.  Horse  the  original  inventor  of  this 
telegraph,  and  of  the  several  improvements 
thereon  described  in  liis  letters  patent? 

It  is  necessaiv  that  we  now  ascertain  and 
settle,  what  is  the  thing  which  was  inveotcd; 
and  to  this  end  it  will  be  most  convenient  to 
begin  at  its  conception,  and  accompany  it  in 
its  progress  down  to  its  present  state  of  appar- 
ent maturity  and  completeness. 

HiMtory  of  the  IrattOion. 

Its  conception  is  fixed  by  Hr.  Morse  hinuelf. 
in  October,  1883,  on  board  the  packet  ship 
"Sully,"  on  her  passage  from  Havre,  France, 
to  New  York. 

He  says  that  he  was  by  profession,  a  historical 
painter,  and  had,  in  1SS9,  gone  to  Europe  for 
perfecting  himself  in  that  art;  that  on  his  tetum 
home,  in  October,  1832.  there  were  among  the 
mssengers  in  the  ship,  the  Hon.  William  C. 
Rives,  Minister  of  the  United  States  to  the 
Court  of  Prance,  Dr.  C.  T.  Jackson,  James 
Fisher.  Esq.,  of  Philadelphia,  William  Con- 
stable, Esq.,  and  other  gentlemen  of  extensile 
reading  and  intelligence:  and  that  soon  after 
the  vovage  commenced,  the  then  exp^meots 
and  ducoveries  in  relation  to  electro-magnet- 
ism, and  the  'affinity  of  eloctridtv  to  [^0 
magneUsro,  or  their  probable  idenn^,  became 
a  subject  of  conversation. 

In  the  course  of  this  discussion,  it  occurred 
to  him  that,  by  means  of  electricity,  signs  rep- 
resenting figures.  letters  or  words,  might  be 
legibly  written  down  at  any  distance,  and  that 
the  same  effect  might  be  produced  by  bringing 
the  current  in  contact  with  paper  saturated  witb 
some  saline  solution.  These  ideas  took  full 
possession  of  his  mind,  and  during  the  residue 
of  the  voyage  be  occupied  himself,  in  a  great 
measure,  in  devising  means  of  giving  them  prsc- 
tical  effect. 

Before  he  landed  In  tiie  United  States,  he  bad 
conceived  and  drawn  out  in  fats  sketdi  book, 
the  form  of  an  instrument  for  an  eleciro-mag- 
oetic  telegraph,  and  had  arranged  and  noted 
down  a  system  nf  signs  composed  of  a  oombioa- 
tion  of  dots  and  spaces,  which  were  to  repre- 
sent figures;  and  these  were  to  indicate  words 
to  be  found  in  a  telegraphic  dictionary,  whM» 
each  word  was  to  have  its  number.  He  bad 
also  conceived  and  drawn  out  the  mode  of  im- 
plying the  electric  or  galvanic  current,  so  u  to 
markiigiu    its  chemioal  effects. 
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ThisiB  The  nccount  of  the  inventor  himself; 
but  it  is  supF>orted  by  the  testimony  of  didnter- 
eAed  iritnesees. 

Ur.  Biven,  under  date  of  Septembers?,  18S7, 
iddressing  himself  to  Mr.  Morse,  says: 

"  I  remember  perfecttv.  that  you  explained 
to  me  the  idea  of  yoiiriDgcniousiDstrunieDt, 
during  the  voyage  which  we  made  together  in 
the  autumn  of  1832.  I  also  remember  that 
during  our  many  cODversations  on  tliis  subject, 
I  suggested  several  difficulties  to  you,  and  that 
you  ooriated  them  with  promptness  and  con- 
Gdeoce." 

Captain  Pell,  the  commander  of  the  ship, 
says,  on  Ihe  same  day,  addressing  himself  to 
Mr.  Morse: 

"  When  I  examined  your  inatruraent  a  few 
days  since.  I  recognized  in  it  the  same  mechan- 
ical principles  and  arrangements  which  I  had 
heard  yon  explain  on  board  of  my  vessel  in 
m"  And. 

It  appears  by  the  depositions  of  two  brothers 
of  Mr.  Morse,  that  on  their  meeting  him  on 
board  the  ship,  immediately  she  ha[a  moored 
at  New  York,  the  greeting  had  hardly  passed 
between  the  three  brothers,  and  before  they 
liad  reached  the  house  of  one  of  them,  which 
Ihey  immediately  proceeded  to  from  the  ship, 
he  announced  to  them  his  discovery,  and  told 
them  that  he  bad.  during  hia  voyage,  made  an 
important  invention,  which  had  occupied  al- 
tnoat  all  his  time  on  shipboard,  one  that  would 
MtooLab  the  world,  and  of  tbesuccessof  which 
be  was  perfectly  sanguine;  and  that  he  said 
this  invention  was  a  means  of  communicating 
70*]  mtelligeoce  by  electricity,  so  thata  *mes- 
nge  could  tw  written  down  in  characters,  in  a 
permanent  manner,  at  any  distance;  and  he 
to(^  from  his  pocket  and  showed  them,  in  his 
sketch  book,  a  representation  of  his  invention. 

And  this  was  the  invention  in  October,  18S3. 

Mr.  Horse  further  says: 

"  Immediately  after  hia  landing  in  the  United 
States,  he  communicated  his  invention  to  a 
nnmberof  bla  friends,  and  employed  himself 
in  preparations  Uy  prove  Its  practicability  and 
value,  by  actual  ex|)tTiment.  To  that  end,  he 
ntade  a  mold,  and  cast,  at  the  house  of  his 
brother,  in  New  York,  before  the  corameoce- 
menl  of  the  year  1833.  a  set  of  type,  represent- 
ing dots  and  spaces,  intended  to  be  used  for 
the  purpose  of  closing  and  breaking  the  circuit 
in  his  contemplated  experiments." 

And  this  statement  Is  also  supported  by  other 
testimony. 

But  he  was  unable  to  proceed,  for  the  want 
of  money,  to  purchase  the  materials  for  a  gal- 
vanic battery  and  wire,  and  was  compelled,  for 
subsistence,  to  return  to  his  pencil;  and  having 
been  led,  in  pursuit  of  employment,  from  place 
to  place,  from  1633  to  Ihe  latter  part  of  1885, 
he  bad  no  opportunity  of  making  experiments 
of  his  invention.  But,  he  affirms,  he  never  lost 
faith  in  its  practicability  or  abandoned  his  Id- 
tent  Ion  of  testing  it  as  soon  as  he  could  com- 
mand the  means. 

"  In  1B3S,  he  was  appointed  Professor  in  the 
New  York  City  UniTerBity.  and  about  (he 
month  of  November,  In  that  year,  occupied 
rooms  in  the  UQlverBlty  buildings.  Here  he 
immediately  commenced,  with  very  limited 
means,  to  experiment  upon  his  invention. 

"  His  first  instrument  was  made  up  of  an  old 
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picture  or  canvas  frame  fastened  to  a  table:  the 
wheels  of  an  old  wooden  clock  moved  by  a 
weight  to  carry  the  paper  forward ;  three  wood- 
en  drums,  upon  one  of  which  the  paper  was 
wound  and  passed  thence  over  the  other  two:  s 
wooden  pendulum  suspicnded  to  the  top  piece 
of  the  picture  or  stretching  frame,  and  vibrat- 
ing across  the  paper  as  It  passed  over  the  cen- 
ter wooden  drum;  a  pencil  at  the  lower  end  of 
the  pendulum  in  contact  with  the  paper;  an 
electro-magnet  fastened  to  a  shelf  across  the 
picture  or  stretching  frame,  opposite  to  an  arm- 
ature made  faat  to  the  pendulum;  a  type  rule 
and  type  for  cloRing  and  breaking  the  circuit, 
resting  on  an  endless  baud,  composed  of  carpet 
binding,  which  passed  over  two  wooden  rollers 
moved  by  a  wooden  crank,  and  carried  forward 
by  points  projecting  downwards  into  the  carpet 
binding;  a  lever  with  a  small  weight  on  the 
upper  aide,  and  a  tooth  projecting  downwards 
atone  end,  operated  on  by  the  type  and  a  metal- 
lic fork,  also  projecting  downwards,  over  two 
mercury  cups;  at  the  other  end  a  galvanic  bat- 
tery of  one  •cup,  and  a  short  circuit  of  [*7 1 
wire  embracing  the  helices  of  the  electro  mag- 
net, connected  with  the  positive  and  negative 
poles  of  the  battery,  and  terminating  fii  the 
mercuiT  cups. 

"  When  the  instrument  was  at  rest,  the  cir- 
cuit was  broken  at  the  mercury  cups.  As 
soon  as  the  first  type  in  the  type  rule  (put  in 
motion  by  turning  the  wooden  crank),  came  in 
contact  with  the  tooth  on  the  lever,  it  raised 
that  end  of  the  lever  and  depressed  the  other, 
bringing  the  prongs  of  the  fork  down  into  the 
mercury,  thus  closing  the  circuit.  The  current 
passing  through  the  helices  of  the  electro-mag- 
net, caused  the  pendulum  to  move  and  the  pen- 
ctl  to  make  an  oblique  mark  upon  the  paper, 
which,  in  the  mean  lime,  had  been  put  in  mo- 
tion over  the  wooden  drum.  The  tooth  in  the 
lever  falling  ioto  the  space  between  the  two 
first  typef.  the  circuit  was  broken,  when  the 
pendulum  returned  to  its  former  position,  the 
pencil  making  another  mark  as  it  returned 
across  the  paper.  Thus  as  the  lever  was  alter- 
nately raised  and  depressed  by  the  points  of  the 
type,  the  pencil  passed  to  and  fro  across  the 
strip  of  paper,  passing  under  it,  making  a  mark 
resembling  a  succession  of  V's,  the  pointaonly, 
of  which,  however,  were  considered  as  tele- 
graphic signs.  The  spaces  between  the  types 
caused  the  pen  to  mark  horizontal  lines,  long  or 
short,  in  proportion  to  their  own  length. 

"With  this  apparatus,  made  as  it  was.  and 
completed  before  the  first  of  the  year  1836,  he 
was  eaabled  to  mark  down,  intelligibly,  tele- 
graphic  signs  ;  and  having  arrived  to  that 
point,  he  exhibited  it  to  some  of  bis  friends 
early  In  that  year,  and  first  of  all.  to  Professor 
Leonard  D.  Qayle,  who  was  a  colleague  Profes- 
sor in  the  University. 

"  Here  was  an  actual  operation  of  the  instru- 
ment, and  a  demonstration  of  Its  capacity  to 
accomplish  the  end  of  the  invention."  And, 

This  statement  is  fully  supported  by  the  af- 
fidavit of  Dr.  Gayle.  He  says: 

"  That  in  the  month  of  January,  in  the  year 
one  thousand  eight  hundred  ana  thirty  six,  I 
was  a  colleague  Professor  in  the  University  of 
the  City  of  New  York,  with  Professor  Samuel 
F.  B.  Morse,  who  bad  roonu  In  the  University 
buildings,  on  Washington  Square.  In  said  city. 
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That  during  the  paid  month  of  January,  ot  tlie 
jear  aforesaid,  the  said  Professor  Mome  invited 
me  into  hie  private  room,  in  the  said  Universi- 
ty, where  I  saw  for  the  first  time,  certain  ap- 
paratus, constituting  his  £lectro- Magnetic  Tele- 

Sraph.  The  invention  at  that  time  consisted  of 
le  following  pieces  of  apparatus." 
Here  the  witness  jrives  a  full  descriptioD  of 
tbe  appaTBtua,  and  of  its  operation,  and  of  the 
result,  and  this  result  was  the  malci&g  of  the 

?'rmaDent  and  legible  record.  A&d, 
2*]    *Tbis  was  the  atate  of  the  InTentlon  in 
January,  1836. 

Thus  far  it  had  not  been  ascertained  what 
was  the  limit  of  the  magnetic  power,  and  there- 
fore it  was  not  known  on  what  length  of  wire 
it  would  be  found  of  sufficient  force  to  make 
the  record,  and  there  had  been  no  means  de- 
vised of  extending  tbe  operation,  further  than 
tbe  magnetic  current  of  one  battery  would  be 
eflectuu.  But  this  matter  had  not  escaped  tbe 
attention  of  Mr.  Morse,  and  he  had  been  de- 
vising means  for  tbe  supply  of  whatever  defect 
might  be  found  in  this  reapect. 

He  says:  "  Early  in  1886,  be  procured  forty 
feet  of  wire,  and  putting  it  in  circuit,  found 
that  his  battery  of  one  cup  was  not  sutflcient 
to  work  his  instrument.  This  result  suggested 
to  him  tbe  probability  that  the  magnetism  to 
be  obtained  from  the  electric  current  would 
diminish  in  proportion  as  (he  circuit  was 
lengthened,  so  as  to  be  insufficient  for  any 
practical  purpose  at  great  distances;  and  to  re- 
move that  probable  obstacle  to  bis  success,  he 
conceived  the  idea  of  combining  two  or  more 
circuits  together,each  with  an  independent  bat- 
tery, making  use  of  the  magnetism  of  the  first 
to  close  and  break  tbe  second;  that  of  the  sec- 
ond to  close  and  Xtreek.  the  third,  and  so  on. 

"  His  chief  concern,  therefore.  In  his  subee- 
ouent  experimeDls,  was  to  ascertain  at  what 
oistance  from  the  battery,  sufficient  magnetism 
could  be  obtained  to  vibrate  a  piece  of  metal  to 
be  used  for  that  purpose,  knowing  that  if  he 
could  obtain  the  least  motion  at  tbe  distance  of 
eight  or  ten  miles,  the  ultimate  ot^ect  was  with- 
in his  grasp." 

A  mode  of  oommuDicatIng  tbe  impulse  of 
one  circuit  to  another  analogous  to  the  receiv- 
ing magnet  now  In  use.  was  matured  early  in 
the  spring  of  1887,  and  then  exhibited  to  Pro- 
fessor Oayle,  his  confidential  friend.  And, 

This  statement  is  also  fully  confirmed  by  the 
statement  of  Dr.  Oayle.   He  says: 

"  It  was  early  a  question  between  Professor 
Horse  and  myself,  where  was  the  limit  of  the 
magnetic  power  to  move  a  lever.  I  expressed 
a  doubt  wnetber  a  lever  could  be  moved  by  this 
power  at  the  distance  of  twenty  miles,  ana  my 
settled  conviction  was,  that  it  could  not  be 
done  with  sufficient  force  to  mark  characters  on 
paper  at  100  miles  distance.  To  this.  Profes- 
sor Morse  was  accustomed  to  reply,  'If  I  can 
succeed  in  working  a  maimet  ten  miles,  I  can 

S around  tbe  globe.*  The  chief  anxiety,  at 
Is  stage  of  the  invention,  was  to  ascertain  the 
utmost  limits  at  which  he,  Morse,  could  work 
or  move  a  lever  by  magnetic  power.  He  often 
said  to  me,  '  It  matters  not  how  delicate  the 
movement  may  be,  if  I  can  obtain  It  at  all,  it  is 
all  I  want.'  Professor  Morse  often  referred  to 
the  number  of  staUons  which  might  be  re- 
quired, and  which  he  observed  would  add  to 
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•the  complication  and  expense.  Tbe  said  r*73  . 
Morse  always  expressed  his  confidence  of  suc- 
cess in  propagating  magnetic  power  through 
any  distance  of  electric  conductors  which  ur- 
cumstances  might  render  desirable.  His  plan 
was  thus  often  explained  to  me:  'Suppose,' 
said  Professor  Morse.  '  that  In  experimenting 
on  twenty  miles  of  wire,  wediouid  find  that 
tbe  power  of  m^netbm  isso feeble  that  it  will 
but  move  a  lever  with  certainty  a  hair's  breadth, 
that  would  be  insufficient,  it  may  be,  to  write 
or  to  print,  yet  it  would  be  sufficient  to  close 
and  break  another,  or  a  second  circnit  20  miles 
further,  and  this  second  circuit  could  be  made 
in  the  sane  manner,  to  close  and  break  a  third 
circuit,  and  so  on  around  the  globe.'  ' 

"  This  general  statement  of  the  means  to  be 
resorted  to.  now  embraced  in  what  is  called  tbe 
Receiving  Magnet,  to  render  practical,  writinj; 
or  printing  by  telegraph,  through  long  dis- 
tances, was  shown  to  be  more  in  detail,  rariy 
in  tbe  spring  of  the  year  1837  (one  thousand 
eight  hundr«l  uid  thirty-seven),  and  I  am  «i- 
abled  to  approximate  the  date  very  nearly.from 
an  accident  that  occurred  to  me.  id  falling  m 
the  ice  formed  of  late  snow  In  the  firing  of 
that  vear. 

'"The  accident  happened  on  the  occasion  of 
removing  to  Professot  Morse's  rooms  in  the 
New  York  University,  some  pieces  of  apparatus 
to  prepare  a  temporary  receiving  magnet. 

"  Tbe  apparatus  was  arraaged  on  a  plan  sub- 
stantially as  indicated  In  tbe  drawings  on  sheet 
2,  accompanying  this  affidavit  1  is  a  battery 
at  one  terminus  of  a  line  of  conductors  repre- 
senting 20  miles  in  length,  from  one  pole  of 
which  the  conductor  proceieds  to  the  helix  of 
an  electro-magnet  at  (he  other  terminus  (the 
helix  forming  put  of  the  conductor):  from 
thence  it  returns  to  the  battery,  and  temdnating 
in  a  mercury  cup  o,  from  tbe  contiguous  mer- 
cury cup  p,  a  wire  proceeds  to  tbe  other  pole  of 
the  battery.  When  tbe  fork  of  the  lever  c  unites 
the  two  cups  of  mercury,  the  circuit  is  com- 
plete, and  the  magnet  b  is  charged  and  attracts 
the  armature  of  the  lever  d  which  connects 
the  circuit  of  battery  3  in  the  same  manner, 
wbU^  again  operates  In  turn  lever  c.  tweidy 
miles  farther,  and  so  on. 

*'  This  I  depose  and  say,  was  tbe  plan  thai 
and  there  revealed  and  shown  to  me  by  tbes^d 
Professor  Morse,  and  which,  so  far  as  I  know, 
has  constituted  an  essential  part  of  his  Eledro- 
Magnetlc  Telegraph  from  that  date  till  the  pres- 
ent time." 

The  diagram  referred  to  by  witness.  I< 
attached  to  the  deposition,  and  exhibits  ibe  i 
combination  of  Uw  circuits  of  electricity  olaimed  | 
by  Mr.  Morse,  as  a  part  of  his  invention.  Their 
construction  is  fullf  described,  and  their  opera- 
tion having  been  witnessed  by  the  deponent,  is 
described  in  his  deposition.  And, 

This  was  tbe  state  of  the  invention  early  in 
tbe  spring  of  18S7. 

*It  fuHy  appears  that  the  completing  [*74 
of  tbe  invention  had  been  retarded  by  the  want 
of  means  by  Mr,  Morse.  But  In  the  spring  of 
this  year  be  appears  to  have  been  exciten  by 
the  publication  of  an  account  of  tbe  invraUon 
of  a  telegraph  by  two  French  gentlemen.  M. 
Gk)non  and  Bervel,  which  it  was  at  first  appR- 
hended,  from  the  terms  of  its  anoounceinent, 
was  no  other  than  the  Blectro-Magnetic  Tds- 
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grapb;  but  which  afterwards  turned  out  to  be 
onlj  A  form  of  the  oommon  telegraph  formerly 
in  use,  and  he  conseoted  to  a  nofice  being  taken 
in  one  of  the  newspapers  of  New  York,  of  his 
invention,  and  renewed  and  increased  his«z- 
ertioDS  to  perfect  and  demonstrate  its  great 
superiority  and  value. 

He  was  assisted  by  fats  fellow  Professor,  Dr. 
Oayle,  in  trying  experiments,  and  in  con^der- 
alion  thereof,  and  of  his  further  assistance  in 
such  work,  he  presented  him  an  interest  in  the 
lovcQtion,  and  by  the  united  woric  of  the  two, 
from  April  to  September,  they  were  enabled  to 
exhibit  It  in  ao  improved  form. 

In  the  latter  part  of  August,  Dr.  Oayle 
Btates  the  operalioDS  of  the  instrument  were 
sliown  to  numerous  visitors,  in  Uie  University. 
And  he  continucB: 

"  It  was  on  Saturday,  the  second  day  of 
September,  1837,  that  Professor  Dauberry,  of 
the  English  Oxford  University.  t)eingon  avlsit 
to  this  country,  was  invitcd,with  a  few  friends, 
to  see  tlie  operations  of  the  Telegraph  in  ita 
thea  rude  form,  in  the  Cabinet  of  the  New 
York  City  University,  wtiere  it  then  bad  been 
put  up,  with  a  circuit  of  1,700  feet  of  copper 
wire,  stretched  back  and  forth  In  that  long 
room.  I  well  remember  that  Professor  Dauber- 
ly,  Professor  Torrey,  and  Mr.  Alfred  Vail,  were 
present  among  others.  This  exhibition  of  the 
Telegraph,  although  of  very  rude  and  Imper- 
fectly constructed  machinery,  demonstrated  to 
all  present,  the  practicability  of  the  invention ; 
and  it  resulted  in  enlisUnc  the  means,  the  skill, 
and  the  zeal  of  Hr.  Alfrm  Vail,  who  early  the 
next  week  called  at  the  rooms  and  bad  a  more 
perfect  explanation  from  Professor  3forse,  of 
the  character  of  the  invention." 

"The  doubt  to  be  dispelled  in  Mr.  Vail's 
mind,  as  he  then  stated,  and  has  since  frequent- 
ly stated,  was.  whether  the  power  by  magnet- 
ism could  be  propelled  to  such  a  distance  as  to 
be  practically  effective.  This  doubt  was  disri- 
pated  in  a  few  minutes'  conversation  With  Pro- 
feeeor  Morse;  and  I  have  ever  been  under  the 
full  conviction  that  it  was  the  means  then  dis- 
closed by  Professor  Morse  to  Mr,  Vail,  to  wit: 
the  plan  of  repeating  the  power  of  magnetism 
ai  any  distance  required,  which  I  have  stated, 
that  induced  Mr.  Alfred  Vail  and  hia  brother, 
George  Vail,  at  once  to  interest  themselves  in 
the  invention,  and  to  furnish  Professor  Morse 
with  the  means,  material,  and  labor  for  an  ex- 
periment on  a  larger  scale."  And, 
75*]  *This  was  the  state  of  the  inraition  in 
September,  1637. 

Mr.  Morse  accordingly  proceeded  to  have 
constructed  a  new,  larger,  and  more  perfect  in- 
strument for  exhibiUcm  on  an  application  tat 
a  patent  to  Washington. 

Catmt. 

In  the  mean  time,  on  Uie  —  day  of  October, 
1887.  in  order  to  protect  hia  ririit  to  his  Inven- 
tloQ,  he  filed  hts  caveat  in  thePatent  Office. 

It  is  in  these  words: 

"Titthe  OammittioTur  cf  FmUnU. 

The  petition  of  Samuel  F.  B.  Morse,  .  .  . 
represents: — That  your  petitioner  has  invented 
a  new  method  of  transmitting  and  recording 
intelligence  by  means  of  electro-ma^etism. 
which  he  denominates  The  American  £lectro- 
Uagnectic  Tel^Ta|di,  and  which  be  verily  be- 
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lieves  has  not  been  known  or  used  prior  to  the 
invention  thereof  by  your  petitioner.  Your 
petitioner  further  states,  that  the  machinery  for 
a  full,  practical  display  of  his  new  invention  is 
not  yet  completea,  and  he  therefore  prays 
protection  of  his  right  till  he  ah^ll  have  ma- 
tured the  machinery ;  and  desires  that  a  caveat 
for  that  purpose  may  be  filed  in  the  confiden- 
tial archives  of  the  Patent  Office,  tmd  pre- 
served In  secrecy,  according  to  the  terms  and 
conditions  expressed  in  the  Act  of  Congress  in 
that  case  made  and  provided;  he  having  paid 
$20  into  the  treasury,  and  complied  with  other 
provisions  of  the  said  Act. 

New  York,  September  28th,  1887." 

These  an  the  specifications  annexed  to  the 
eamat: 

"  The  nature  of  my  invention  consists  in 
laying  an  electric  or  galvanic  circuit  or  con- 
ductors of  any  length  to  any  distance.  These 
conductors  may  be  made  of  any  metal,  such 
as  copper  or  iron  wire,  or  strips  of  copper  or 
iron,  or  of  cords  or  twine,  or  other  substances, 
gilt,  silvered,  or  covered  with  any  metal  leaf, 
properly  Insulated  in  the  ground,  or  through  or 
beneath  the  water,  or  through  the  air,  and  by 
causing  the  electric  or  galvanic  current  to  pass 
througn  the  circuit,  by  nteans  of  any  generator 
of  electricity,  to  make  use  of  the  nsible  signs 
of  the  presence  of  electricity  in  any  part  of  the 
Bfud  circuit,  to  communicate  any  intelligence 
from  one  place  to  another. 

"To  make  the  said  visible  signs  of  electric- 
ity available  for  the  purpose  aforesaid.  I  have 
invented  the  following  apparatus,  namely: 

First.  A  system  of  ^ns,  which  numbers, 
and  consequently  words  and  sentences,  are  sig- 
nified. 

•Second.  A  set  of  type  adapted  to  rec-  [*76 
ulate  and  communicate  the  signs,  witlt  cases 
for  convenient  keeping  of  the  type,  and  rules 
in  which  to  set  up  the  type. 

Third.  An  apparatus  called  aPort  Bule,  for 
regulating  the  movement  of  the  type  rules, 
which  rules,  by  means  of  the  type,  in  t^elrturn 
regulate  the  tlm«  and  interrau  of  the  passage 
of  electricity. 

Fourth.  A  register,  which  records  the  dgns 
permanently. 

Fifth.  A  dictionary  or  vocabulary  of  words, 
numbered  and  adapted  to  this  system  of  tele- 
graph. 

sixth.  Hodee  of  laying  the  conductors,  to 
preserve  them  from  injury." 

Here  is  a  description  of  each  of  the  articles  of 
the  invention,  after  which  he  concludes  in 
these  words: 

"  What  I  claim  as  my  invention,  and  de- 
sire to  secure  by  letters  patent,  and  to  protect 
for  one  year,  is  a  method  of  recording  perma- 
nently electrical  signs,  which,  by  means  of  me 
tallic  wires,  or  other  good  conductors  of  elec- 
tricity, convey  intelligence  between  two  or 
more  places." 

The  new  instrument,  which  Mr.  Morse  was 
enabled  to  have  constructed  by  his  arrangement 
with  Mr.  Vail,  was  completea  in  the  latter  end 
of  this  year,  and  in  the  succeeding  February, 
1888,  It  was  exhibited  in  the  Franklin  Institute 
at  Philadelphia,  where  it  operated  with  suc- 
cess through  a  circuit  of  ten  miles  of  wire; 
and  a  committee  of  the  Institute  made  a  report 
of  its  suoceas. 
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It  was  thence  removed  to  the  City  of  Wash- 
iuKton,  where  it  wrs  publicly  exhibited  in  tlie 
hall  of  the  House  of  Representatives,  and  a 
committee  havlEff  been  appointed  to  examine 
it,  made  a  favorable  report,  and  recommended 
an  appropriation  of  $30,000.  to  have  effectually 
tested  the  ulililj  of  the  invention.  And, 

This  was  the  state  of  tlie  invention  early  in 
the  spiiog  of  1838. 

PeUiionfor  Patent  and  its  Speeifieationt. 

The  caveat  was  followed,  on  the  7th  of  April, 
1888,  by  the  petition  of  Mr.  Morse  for  the  pat- 
ent.   It  is  to  this  effect : 

"  Be  it  known,  that  I,  Samuel  F.  B.  Morse, 
of  the  Cily,  Couoty  and  State  of  New  York, 
have  invented  a  new  and  useful  machine  and 
system  of  signs  for  transmitting  intelligence  be- 
tween distant  points,  by  the  means  of  a  new 
application  and  effect  of  electro- magnetism,  in 
producing  sounds  and  signs,  or  either,  and  also 
for  recording  permanenUy,  by  the  same  means 
and  application  and  effect  of  electro- ma gnet- 
77*]  ism,  any  signs  thus  produced,  *and  rep- 
resenting  intelligence,  transmitted  as  before 
named,  between  distant  points,  and  I  denomi- 
nate said  invention  the  American  Electro-Mag- 
netic Telegraph,  of  which  the  following  Is  a 
full  and  exact  description,  to  wit: 

"It  consists  of  the  following  parts:  First, 
Of  a  circuit  of  electric  or  galvanic  conductors 
from  any  generator  of  electricity  or  galvanism, 
and  of  electro- magnets  at  any  one  or  more  points 
in  said  circuits." 

Here  he  gives  the  several  parts  of  which  his 
invention  consisted,  and  adds  a  long  description 
of  each  of  them,  and  then  sums  up  what  he 
had  atBrmed  he  had  himself  invenied,  in  these 
words: 

"  What  I  claim  as  my  invention,  and  dralre 
to  secure  by  letters  patent,  is  as  follows: 

Ist  The  formation  aod  arrangement  of  the 
several  parts  of  mechanism  constituting  the 
type  rule,  the  straight  port  rule,  the  circular 
port  rule,  the  two  signal  levers,  and  the  regis- 
ter lever,  and  alarm  lever  with  its  hammer,  as 
combining,  respectively,  with  each  of  said  lev- 
ers, one  ormorearmalurcsof  an  electro- magnet, 
and  as  said  parts  are  severalty  descrilwd  in  the 
foregoing  specification. 

The  cmnbination  of  the  mechanism  con- 
stituting the  recording  ^linder,  aod  the  ac- 
companying rollers  and  train  wheels,  with  the 
formation  and  arrangement  of  the  several  parts 
of  mechanism,  the  formation  and  arrangement 
of  which  are  claimed  as  above,  and  as  de- 
scribed in  the  foregoing  specification. 

8d.  The  use,  system,  formation  and  arrange- 
ment of  type  and  of  signs,  for  transmitting  in- 
telligence ijelween  distant  points,  by  the  appli- 
cation of  electro  magnetism,  and  metallic  con- 
ductors combinied  with  mecliaaism,  descrit>ed 
in  the  foregoing  speciScation. 

4tb.  The  mode  and  process  of  breaking,  by 
mechanism,  currents  of  electricity  or  galvanism 
in  any  circuit  of  metallic  conducton,  as  de- 
scribe in  the  foregoing  specification. 

5th.  The  mode  and  process  of  propelling  and 
connecting  currents  of  electricity  or  galvanism 
in  and  through  any  d^ired  number  of  circuits 
of  metallic  conductors,  from  any  known  gene- 
rator of  electricity  or  galvanism,  as  described 
in  the  foregoing  specIAuation. 
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6th.  The  application  of  electro-magnets 
means  of  one  or  more  circuits  of  metallic  con- 
ductors, from  any  known  generator  of  elec- 
tricity or  galvanism,  to  the  several  levers  in  the 
macliinery  described  in  the  foregoing  specifica- 
tion, for  the  purpose  of  imparting  motion 
to  said  levers  and  operating  said  machinery. 
*and  for  transmitting,  by  signs  and  [*78 
Bounds,  intelligence  between  distant  pdnis,  and 
simultaneously  to  difTerent  points. 

7th.  The  mode  and  process  of  recording  or 
marking  permanently  signs  of  intelligence  traos- 
milted  between  distant  points  and  simullane- 
ously  to  different  points,  by  the  application 
and  use  of  electro-magnetism  or  galvanism,  as 
described  in  the  foregoing  specification. 

8th.  The  combination  and  arrangement  of 
electro-magnets,  in  one  or  more  circuits  of  me- 
tallic conductors,  with  armatures  of  mag- 
nets, for  transmitting  intelligence  by  signa 
and  sounds,  or  either,  between  distant  points, 
and  to  different  points  simultaneously. 

9th.  The  combination  and  mutual  adaptation 
of  the  several  parts  of  the  mechanism  and  mrs- 
tem  of  type  and  of  rigns,  with  and  to  the  mc- 
tionary  or  vocabulary  of  words,  as  described  in 
the  foregoing  specification." 

It  appears  that  no  objection  was  found  to 
the  issuing  of  the  patent  immediately,  except 
that  there  nad  not  been  filed  with  the  specifica- 
tions a  duplicate  set  of  the  drawings,  and  tlut 
the  commissioner  wrote  In  answer  to  an  ap- 
lotion  for  it,  to  this  effect,  on  the  Ist  of 

In  England  and  ^anee. 
But  Mr.  Moree  had  conceived  a  hope,  that  be 
might  secure  a  consideration  for  the  nae  of  bis 

invention  in  foreign  countries,  as  well  as  in  tlie 
United  States,  and  on  the  15th  of  May  he  re- 
turned this  answer  to  the  Commissioner,  uid 
departed  the  next  day  for  Liverpool: 

"New  York  City  UsrvKRSiTT,  i 
Hay  16, 18S8.  f 
"Hon.  Hbnrt  L.  Ellsworth. 

Dear  Sir — Excuse  tlie  delay  in  anwaering  your 
letter  of  the  Ist  instant,  relaUve  to  a  dumicate 
set  of  drawings  for  my  letters  patenf.  Hajr  I 
ask  the  favor  of  you  to  delay  issuing  the  M- 
ters  patent  until  you  hear  froth  me  in  Europe, 
as  I  fear  issuing  them  here  will  at  present  in- 
terfere with  my  plans  abroad. 

I  sail  to  morrow  in  the  ship  Europe  for  Uv- 
erpool.  Farewell." 

In  England  a  patent  was  refused  to  the 
American  inventor,  on  the  ground  that  some 
description  of  his  invention — the  substance  of 
which  will  appear  hereafter— bad  been  pub- 
lished in  the  London  Magazine. 

But  he  was  otherwise  received  in  France, 
in  the  French.  Aeadetny  of  Scienee. 

He  communicated  a  description  of  bis  inven- 
tion, and  exhibited  *the  instrument  in  ['79 
operation,  before  the  French  Academy  of  Sci- 
ences, on  the  10th  of  Bepiember,  1838.  And. 

This  is  the  account  of  the  invention  pubUsbed 
in  the  "  Comptes  Bendut"  the  weekly  Joonul 
of  the  Academy: 

Applied  Physics.— Electro-Magnetic  Tele- 
graph of  Mr.  Morse,  Professor  in  the  Universty 
of  New  York." 

"The  instrument  has  been  put  in  operation 
under  die  eyes  of  the  A^cademy.   The  folbw- 

HOWASD  Id- 
Digitized  by  Google 


1858 


O'Rbillt  et  At. 


V.  MonSB  BT  AL. 


79 


ing  ie  a  liu-nil  Iranslnlion  of  a  large  portion  of 
Ike  notice  delivered  by  Mr.  Morse  to  the  Per- 
petual Secretaries: 

"Hr.  Morse  conceiveB  that  his  lastnunent 
la  tbe  first  practicable  application  which  has 
been  made  of  electricity  to  the  construction  of 
a  teleeraph. 

"This  inatnimeDt  was  invented  In  October, 
1832,  whilst  the  author  was  on  his  way  from 
Europe  to  America,  in  the  packet  ship  BuU^. 
Tbe  fact  is  attested  by  the  captain  of  the  ship 
and  several  of  the  passengers.  Among  the 
number  of  the  latter,  was  Mr.  Rives,  the  Min- 
ister of  the  United  States  near  the  French  gov- 
ernment. 

(Here  is  given  the  account  of  Mr.  Rives  and 
Captain  Pell,  already  set  out.  After  which  the 
account  proceeds): 

"  The  idea  of  applying  galvanism  to  the  con- 
struction of  telegraphs,  is  not  new;  Dr.  Coxe,  s 
diatinguidied  citizen  of  Philadelphia,  makes 
meatiOD  of  it  in  a  note  inserted  by  him  in  Feb- 
nury,  1816,  in  the  Annala  of  Dr.  Thompson, 
page  163,  First  Series:  but  he  did  not  give  any 
means  of  effecting  it. 

Since  the  periM  to  which  the  invention  of 
Hr.  Horse's  telegraph  goes  b&ck,  other  arrange- 
ments, founded  on  the  same  principles,  have 
beea  announced,  of  which  the  most  celebrated 
are  those  of  Mr.  Stdnhell,  of  Munich,  and  of 
Hr.  Wheatstone,  of  London.  They  differ  very 
much  in  mechanism- 

The  American  Telegn^h  employs  but  one 
circuit, ■  the  following  la  an  abridged  descrip- 
tion of  it: 

At  the  extremity  of  the  drcuit  where  the 
news  is  to  be  received,  is  an  apparatus  called 

the  Register.  It  consists  of  an  electro-magnet, 
the  wire  covering  of  which  forces  the  prolonga~ 
tioD  of  the  wire  of  tbe  circuit. 

The  armature  of  this  magnet  is  attached  to 
the  end  of  a  small  lever,  which  at  its  opposite 
extremity  holds  a  pen:  under  this  pen  is  a  rib- 
band of  paper  which  moves  forward  as  required, 
80*]*by  means  of  a  certain  number  of  wheels. 
At  the  other  extremity  of  the  circuit,  that  is  to 
say,  at  tbe  station  from  which  the  news  is  to 
be  sent  out,  is  another  apparatus  called  the 
Port  Rule;  it  coosists  of  a  oattery  or  generator 
of  galvanism,  at  the  two  poles  of  wnich,  the 
circuit  ends;  near  the  battery  a  portion  of  this 
circuit  is  broken;  the  two  extremities  disjoined, 
are  plunged  into  two  cups  of  mercury  near  each 
other. 

By  the  aid  of  a  bent  wire  attached  to  the  ex- 
tremilv  of  a  little  lever,  the  two  cups  may  be, 
at  will,  placed  in  connectioD  with  each  other, 
or  left  separated;  thus  the  circuit  is  completed 
and  interrupted  at  pleasure.  The  movement 
of  the  mechanism  is  as  follows: 

When  the  drcuit  is  complete  the  magnet  is 
charged;  it  attracts  the  armature,  the  move- 
meot  of  which  brings  the  pen  into  contact  with 
the  paper.  When  the  circuit  is  interrupted. 
Ote  DUgnettsm  of  the  horseshoe  ceases,  the 
armature  returns  to  its  first  position,  and  the 
pen  is  withdrawn  from  the  paper.  When  the 
circuit  18  completed  and  broken  rapidly  In  suc- 

1.— Suppose  the  places  to  be  put  la  commualoa- 
tion  wltn  each  other  occupy  the  three  angles  of  a 
trlaarle,  the  four  antrtcs  of  a  quadrilateral,  or 
oertaui  polnta  of  a  lloe  IntdnslnB  a  space,  a  ainffle 
wire  panioff  through  all  those  points  would  oe 
suHlolent,  at  IcwM  aooordtaw  to  tneotT-. 
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cession,  mere  dots  are  produced  upon  the  mov- 
ing paper ;  if,  on  thecontrary .  tbe  circuit  remain 
complete  for  a  certain  length  of  time,  the  pen 
muks  a  line,  the  length  of  which  is  in  proportion 
to  the  time  during  which  the  circuit  remainscom- 
plete.  This  paper  presents  a  long  interval  of 
blank  if  the  circuit  remain  interrupted  during 
some  considerable  time.  These  points,  lines, 
and  blanks,  lead  to  a  great  variety  of  combina- 
tions. By  means  of  these  elements.  Professor 
Morse  has  constructed  an  alphabet  and  tbe 
signs  of  the  ciphers.  The  letters  may  be  writ- 
ten  with  great  rapiditv.  by  means  of  certdn 
types  which  the  machfne  causes  to  move  with 
exactness,  and  which  give  the  proper  move- 
ments to  tbe  lever  bearing  the  pen.  Forty -five 
of  these  characters  may  be  traced  in  one  min- 
ute. 

The  register  is  under  the  coittrol  of  the  per- 
son who  sends  tfae  news.  In  fact,  from  the  ex- 
tremity called  the  Port  Rule,  the  mechanism  of 
the  register  may  be  set  in  motion  and  stopped 
at  wiin  The  presence  of  a  person  to  receive 
the  news  is,  therefore,  not  necessary,  though 
the  sound  of  a  bell  which  is  rung  by  the  ma- 
chine, announces  that  the  writing  is  about  to 
be^n. 

The  distance  at  which  the  American  Tele- 
graph has  been  tried,  is  ten  miles  English,  or 
four  post  leagues  of  France.  The  experiments 
have  been  witnessed  by  a  committee  of  the 
Franklin  Institute  of  Philadelphia,  and  by  a 
committee  appointed  by  the  Congress  of  the 
United  Slates.  The  reports  of  these  commit- 
tees, which  we  have  not  copied,  are  extremely 
favorable.  The  committee  of  Congreas  recom- 
mended the  appropriation  of  $80,000. 

•i^VencA  Patent.  1838.  [*81 

A  patent  was  accordingly  granted  to  Mr. 
Morse  by  tbe  Frenclt  government,  bat  it 
yielded  hith  no  pecuniary  proflL 

It  is  dated  on  the  aoth  August,  1888,  and 
was  delivered  to  him  on  the  80th  October 
afterwards.  But, 

The  law  of  France  required  the  invention  to 
be  put  into  use  in  two  years,  and  on  failure, 
the  exclusive  privilege  of  the  patentee  was  for- 
feited.  Mr.  Morse  had  not  the  means  of  com- 
plying with  the  condition,  and  he  returned 
home  in  1888,  wltbthe  hope  of  Inspiring  in  bia 
own  countrymen  sufficient  confidence  in  his 
great  invention.  But  the  embarrassed  condi- 
tion of  the  country  caused  him  to  despair  of 
success  at  that  time,  and  being  compelled  to 
betake  himself  again  to  his  pencil,  he  made  no 
farth^  movement  until  the  succeeding  year. 
American  Patent,  1840. 

On  recurring  to  his  former  application  for 
bis  patent,  wh&h  had  remained  on  the  files  of 
the  office,  the  duplicate  set  of  his  drawings 
were  still  wanting;  but  having  supplied  thu, 
and  compiled  with  some  other  directions  of 
the  Commissioner,  the  patent  was  issued. 

It  was  sealed,  and  bears  date  June  SOtb, 
1840. 

The  specifications  filed  in  1888,  on  tbe  appli- 
cation for  the  patent,  are  annexed  to  It  as  part 
thereof.  These  specifications,  or  so  much  of 
them  as  may  be  necessary,  will  be  set  out  here- 
after, before  or  when  they  become  the  subject 
of  discnaaion.  But, 

The  confidence  of  the  capitallBts  in  an  inven  - 
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tUm  so  extraordiDory,  and  one  promidQx  such 
incredible  results,  could  not  be  inspired,  and 
the  patentee  was  not  able,  bimself.  to  construct 
a  line  of  telegraphD,  and  introduce  it  into  act- 
ual use,  and  he  aeain  applied  to  the  Congress 
of  the  United  States.  This  resulted  in  the  ap- 
propriation of  fSO.OOO,  according  to  the  rec- 
ommendation of  the  committee  in  1886.  for  the 
purpose  of  testing  the  practicability  and  utility 
of  the  system,  under  the  superintendence  of 
Hr.  Morse.  And, 

This  resulted  in  the  construction  of  the  line 
of  telegraph  from  Baltimore  to  Washington, 
and  a  complete  demonstration  of  the  practica- 
bility and  great  public  utility  of  his  invention. 
And. 

This  was  the  state  of  the  invention  in  June, 
1844,  twdve  years  after  Its  conception. 

Efforts  were,  then  made  for  the  eztenrion 
and  multiplication  of  its  advantages,  but  diffl- 
culties  were  encountered  in  the  introduction 
and  establishment  of  an  affair  of  such  novelty, 
82*]  and  'requiring  such  a  large  amount  of 
capital,  and  some  time  was  necessary  to  over- 
come them. 

The  exertions  were,  however,  continued,  and 
with  the  success  which  the  progress  in  the  es- 
tablishment  of  the  telegraphs  stated  in  the  bill 
exhibits.  And, 

In  the  mean  time,  as  will  be  presently  seen, 
Mr.  Morse  continued  his  exertions  to  Improve 
and  perfect  this  great  invention. 

JS40  Patent  Be-mued,  1846. ' 

In  January,  1846,  the  specifications  of  the 
Invention  and  description  of  the  mode  of  its 
operation  having  been  supposed  to  be  in  some 
respects,  defective,  the  patent  was  surrendered, 
ima  a  new  patent  taken  out  In  its  stead. 

The  speciflcalions  annexed  to  this  patent  will 
be  adverted  to  hereafter.  It  will  be  sufficient, 
for  the  present,  to  state  that,  in  the  summing 
up  of  what  the  patentee  affirmed  he  had  in- 
vented, there  is  found  one  article  corresponding 
to  the  fifth  and  some  of  the  other  clauses  hi  the 
spedflcations  of  the  patent  of  1840.   He  says: 

"  I  also  claim  the  cmnbination  of  two  or 
more  drcolts  of  galvanism  or  electricity,  gen- 
erated by  independent  batteries,  by  means  of 
electro-magnetism,  as  almve  described." 

It  appears  that,  originslly.the  design  wasthat 
this  part  of  the  invention  was  to  be  resorted  to 
only  in  case  the  galvanic  current  of  one  bat- 
tery diould  be  found  insufficient  on  a  long  line, 
to  afford  the  motive  power  necessary  to  woric 
the  register  and  record  the  Intelligence,  and  it 
does  not  appear  that  it  had  been,  before  thte 
date,  ascertained  that  the  one  Ijatlery  and  cir- 
cuit would  not  be  sufflcirait  for  any  distance. 
PaUnt<fl84BfoT  New  Imprxnement. 

But,  on  the  IQih  April,  1846,  Mr.  Morse  ap- 

Elied  for,  and  obtained  another  patent  for  an 
nprovemcnt  on  his  own  original  invention. 
And, 

It  appears  from  his  representations,  con- 
tained in  Uie  spedflcations  annexed  to  this  pat- 
ent, that  it  had  then  been  ascertained  that  the 
galvanic  current  generated  by  one  battery, 
would  be  sufficient  to  continue  the  electric  cur- 
rent on  any  length  of  line,  and  afford  suffident 
motive  power  to  open  and  close  the  battery; 
but  that  it  would  not  be  suffident,  at  any  con- 
sidemUe-  dlstuoe,  to  work^  the  nglster  and 
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make  the  record,  unless  this  battery  was  made 
of  great  magnitude;  and  that  by  such  battery 
the  expense  of  the  operation  would  be  greatly 
increased. 

He  had,  therefore,  contrived  what  he  called 
a  receiver  or  receiving  magnet,  worked  by  a 
local  battery,  or  battery  situated  'at  the  [*83 
place  to  which  the  Intetligence  is  transmitted, 
by  which  a  second,  but  short,  local  drcdt, 
connected  with  the  main  circuit,  was  opened 
and  clmed,  and  sufficient  force  given  to  the 
register  to  make  the  record. 

The  second  patent  is  for  this,  and  for  other 
improvements,  which  he  sums  up  in  these 
words: 

"  What  I  claim  as  ray  invention,  and  desire 
to  secure  by  letters  patent,  is  the  receiving 
magnet,  or  a  magnet,  having  a  similar  chane- 
ter.  that  snstdns  such  a  relation  to  the  register 
magnet,  or  other  magnetic  contrivances  tot 
registering,  and  the  length  of  the  current  or 
tetegraphu:  line  as  will  enable  me  to  accom- 
plish, with  the  aid  of  a  main  galvanic  1>atter;, 
and  the  introduction  of  a  local  batterv,  tnch 
motion  or  power  for  rcristering  as  coula  not  be 
obtained  otherwise,  without  the  use  of  a  much 
luger  galvanic  battery. 

"I  claim,  as  my  invention,  the  use  of  a  locsl 
battery  and  magnet,  in  combination  with  a 
battery  and  magnet  connected  with  the  mun 
line  or  lines  of  conductors  for  the  purpose 
above  specified. 

'  'I  also  claim  the  combination  of  the  appsia- 
tuB  connected  with  the  clock  work,  for  siting 
off  the  paper  and  stopping  It  wllb  the  pen 
lever  [M], 

"I  also  claim  the  combination  of  the  points 
affixed  in  the  pen  lever, with  the  grooved  roller 
[N]  for  marking  on  paper  as  above  described." 

But,  on  the  18th  June.  1848,  on  the  suppod- 
tion  there  were  some  defects  in  tbe  specmca- 
tions  of  each  of  these  two  patents  then  extant, 
ibey  were  both  surrendered  and  canceled, 
and  new  patents  obtained  in  the  stead  irf  each 
respectively.  And. 

These  are  the  patents  upon  •which  tbe  ex- 
clusive right  to  the  emplovment  of  the  tel^raph 
now  before  tts  Is  claimed  by  the  complamant. 
But 

It  Is  necessary,  to  a  fair  uid  intelligible 
statement  and  discussion  of  tlie  case,  that  bum 
portions  of  the  schedules  be  set  out  io  thdr 
own  words. 

18iO  Patent  Be-mued  1848. 

The  patent  itself,  which  is  a  re-issue  of  tbe 
patents  of  1846,  which  was  a  re-issue  of  tlie 
original  patentof  SOth  June,  1840,  will  be  given 
at  length,  because  the  terms  of  it  will  be  tbe 
subject  of  discussion  hereafter,  in  connection 
with  tbe  Statute,  It  is  in  the  following  words: 
The  United  States  op  America, 

ToaUto  whom  theee  tetters  patent  shall  come. 

Whereas.  Samuel  P.  B.  Morse,  Pou^keep 
sie.  New  York,  *haa  all^^  that  be  has  1*84 
invented  a  new  and  useful  improvmwnt  in 
the  mode  of  communicating  information  1^ 
signals,  by  the  application  of  electro-magnetif« 
(for  which  letters  patent  were  granted  on  tbe 
20th  June,  1840,  which  letters  patent  were 
surrendered  and  rescinded  on  the  16lb  day  of 
January,  1846,  which  last  letters  patent  an 
hereby  canoeied  on  account  of  a  defective  sped- 
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flcfttion).  which  he  stated  haa  not  been  known 
or  used  before  hin  application;  has  made  oath 
that  he  is  a  citizen  of  the  United  States,  that 
he  does  verily  believe  that  he  is  the  original  and 
flret  inventor  or  discoverer  of  the  said  im- 
provemeat  and  that  the  same  has  not,  to  the 
Mst  of  his  koowledffe  and  belief,  been  P*^^' 
oudy  known  or  used;  has  paid  into  the  Treas- 
my  of  the  United  States  the  sum  of  fifteen  dol- 
lars, and  presented  a  petition  to  the  Commis- 
sioner of  Paleats,  signifying  a  desire  of  obtain- 
ing an  exclusive  property  in  the  said 
improvement,  and  praying  that  a  patent  may 
be  sraQted  for  that  purpose. 

These  are  Uierefore  to  grant,  according  to 
law,  to  the  said  Samuel  F.  B.  Morse,  his  heirs, 
administrators  or  assigns,  for  the  term  of  four- 
teen years  from  the  twentieth  day  of  June,  one 
thousand  eight  hundred  and  forty,  the  full  and 
exclusive  nght  and  liberty  of  making,  con- 
structing, usme,  and  vending  to  others  to  be 
used,  the  said  improvement — a  description 
whereof  is  given  in  the  words  of  the  said  Sam- 
uel F.  B.  Iforse,  in  the  schedule  hereunto  an- 
nexed, and  is  made  part  of  these  presents. 

The  schedule  annexed  is  in  these  words: 
To^to  ahom  Aeue  presents  eome. 

Be  it  known  that  I,  Samuel  F.  B.  Morse, 

now  of  ,  the  Slate  of  New  York,  have 

invented  a  new  and  useful  apparatus  for.and  a 
syKtem  of,  transmitting  intelligence  between 
distant  points  by  means  of  electro- magnet  ism, 
which  puts  in  motion  machinery  for  producing 
sounds  or  signs,  and  recording  said  signs  upon 
paper  or  other  suitable  material,  which  inven- 
tion I  denominate  the  American  Electro-Mag- 
netic Telegraph,  and  tliat  the  following  is  a 
full,  clear,  and  exact  description  of  the  prin- 
ciple or  character  thereof,  which  distinguisht;s 
it  from  all  other  telegraphs  previously  known; 
and  of  the  manner  of  making  and  constructing 
said  apparatus,  and  of  applying  said  system, 
reference  being  bad  to  the  accompanying 
drawings  making  part  of  this  specification.' .  . . 

Here  follows  a 'description  of  the  instrti- 
menu.  and  of  the  mode  of  their  operation, 
which  will  be  admitted  here  and  adverted  to 
hereafter. 

These  particular  sp>ecificatioDS  and  descrip- 
tions completed,  the  patentee  suras  up  what 
he  intends  it  should  be  understood  *he 
had  and  bad  not  invented;  and  after  disclaim- 
ing all  pretensions  to  the  invention  of  what  be 
says  was  before  known. 

He  specifies  what  he  afflrms  be  had  himself 
discovered  or  Invented,  and  thus  designates 
his  improvement  or  improvemt-nls.  a  descrip- 
tion whereof  he  has  just  before  given  in  this 
his  schedule,  and  which  is  made  part  of  the 
patent: 

"First.  Having  thus  fully  described  my  in- 
vcntioB.  1  wish  It  to  be  understood  tliat  I  do 
not  claim  the  use  of  the  galvanic  current,  or 
current  of  etectricliy,  for  the  purpose  of  tele 

frophic  commtmicntions,  generally;  but  what 
speciRlIy  claim  as  my  invention  and  improve- 
ment, is  making  use" of  the  motive  power  of 
mngneliBra,  when  developed  by  the  action  of 
such  current  or  currents,  substantially  as  set 
forth  in  tbe  foregoing  description  of  the  first 
principal  part  of  my  invention,  as  means  of 
operatmg  or  giving  motion  to  machinery,  which 
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may  be  used  to  imprint  signals  upon  paper  or 
other  suitable  material,  or  to  produce  sounds 
in  any  desired  manner,  for  the  purpose  of  tel- 
egraphic communication  at  any  distances. 

The  only  ways  in  which  the  galvanic  cur- 
rents had  been  proposed  to  be  used,  prior  to 
my  invention  and  improvement,  were  by  bub- 
bles resulting  from  derx)mpo8ition,  and  the  ac- 
tion or  exercise  of  electrical  power  upon  a 
magnetized  bar  or  needle;  and  the  bubbles 
and  deflections  of  the  needles,  thus  produced, 
were  the  subjects  of  inspection,  and  had  no 
power,  or  were  not  applied  to  record  tbe  com- 
munication. I  therefore  characterize  my  in- 
vention as  the  first  recording  or  printing  tele- 
gnyih  by  means  of  electro -magnetism. 

There  are  various  known  mwes  of  producing 
motion  by  electro-magnetism,  but  none  of 
these  had  been  applied  prior  to  my  invention 
and  improvement,  to  actuate  or  give  motion 
to  printing  or  recording  machinety-.  which  is 
tbe  chief  point  of  my  Invention  and  Improve- 
ment. 

Second.  I  also  claim  as  my  invention  and 
improvement,  the  employment  of  the  machin- 
ery called  tbe  register  or  rccordinginstrumcnt, 
composed  of  the  train  of  clock  wheels,  cylin- 
ders, and  other  apparatus,  or  their  equivalent, 
for  removing  the  material  upon  which  tbe 
characters  are  to  be  imprinted,  and  for  im- 
printing said  characters  substantially  as  set 
forth  in  the  foregoing  description  of  the  sec- 
ond principal  part  of  my  invention. 

Third.  I  also  claim,  as  my  invention  and 
improvement,  the  combination  of  machinery 
herein  described,  consisting  of  tlie  generation 
of  electricity,  the  circuit  of  conductors.thc  con- 
trivance for  closing  and  breaking  tbe  circuit, 
the  electro-magnet,  the  pen  or  contrivance  for 
marking,  and  the  machinery  for  sustaining 
and  moving  the  paper,  altogether  constituting 
one  apparatus  *of  telegraphic  machin-  [*8o 
ery,  which  I  denominate  the  American  Elec- 
tro-Magnetic Telegraph. 

Fourth.  I  also  claim  as  my  invention,  tbe 
combination  of  two  or  more  galvanic  or  elec- 
tric circuits,  with  independent  batteries,  sub- 
stantially by  the  means  herein  described,  for 
the  purpose  of  obviating  the  diminished  force 
of  electro-magnetism  in  long  circuits,  and  en- 
abling me  to  command  sufficient  power  to  put 
in  motion  registering  or  recording  machinery 
at  any  distance. 

Fifth.  I  claim,  as  my  Invention,  the  system 
of  signs,  consisting  of  dots  and  spaces,  and  of 
dots,  spaces,  and  horizontal  lines,  for  numerals, 
letters,  words  or  sentences,  substantially  as 
herein  set  forth  and  illustrated,  for  telegraphic 
purposes. 

Sixth.  I  also  claim  as  my  invention  the  sys- 
tem of  signs,  consisting  of  dots  and  spacesi, 
and  of  dots,  spaces  and  horizontal  lines,  sub- 
staniially  as  herdin  set  forth  and  illustrated,  in 
combination  with  machinery  for  recording 
them,  as  signals  for  telegraphic  purposes. 

Seventh.  I  also  claim  as  my  invention,  the 
types  or  Uicir  equivulenl,  and  the  type  rule 
and  post  rule,  in  combination  with  the  Mgnal 
lever  or  its  equivalent,  as  herein  described,  for 
the  purpose  of  breaking  and  closing  the  circuit 
of  ealvanic  or  electric  conductors. 

Eighth.  I  do  not  propose  to  limit  myself  to 
the  specific  machinery,  or  parts  of  machinery. 

Ml 
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described  in  the  foregoing  specifications  and 
claims;  the  esKoce  of  my  invention  being  the 
use  of  the  motive  power  of  the  electric  or  gal- 
vanic current,  which  I  call  electro-magnetism, 
however  developed,  for  making  or  printing  in- 
telligible characters,  letters  or  signs,  at  any  dis- 
tances, being  a  new  application  of  that  power, 
of  which  I  claim  to  be  the  flret  inventor  or  dis- 
coverer." 

J84G  patent  Be  i$»ued  I84S. 
This  patent  is  the  re-issue  of  the  patent  of 
April.  1846,  and  is  for  a  new  and  useful  im- 

{rovement  in  "electromagnetic  telegraphs." 
t  grants  the  exclusive  use  to  the  patentee  for 
the  term  of  fourteen  years,  from  the  eleventh 
day  of  April,  1S46,  and  refers  in  the  common 
form  to  the  schedule  annexed  for  the  specifica- 
tions of  the  improvement.  This  schedule  is  in 
these  words: 
"  Be  it  known  that  I,  Samuel  F.  B.  Horse, 

 have  invented  a  new  and  useful 

improvement  la  the  Electro-Magnetic  Tele- 

S;raph.  and  I  do  hereby  declare  that  the  fol- 
nwlng  is  a  full,  clear,  and  exact  di-scription  of 
the  object,  construction,  and  operation  thereof, 
reference  being  had  totheaccompanyingdraw- 
inzs,  and  makiug  part  of  the  same 
87*]   ^Object  of  the  inventioD. 

The  original  and  final  object  of  all  tel^^nph- 
Ing,  la  the  communication  of  Intelligence  at  a 
distance  by  signs  or  signals. 

Various  modes  of  telegraphing,  or  making 
signs  or  signals  at  a  distance,  have  for  ages 
been  in  use.  The  signs  employed  heretofore 
have  had  one  quality  In  common.  They  are 
evanescent — shown  or  heard  a  moment,  and 
leaving  no  trace  of  their  having  existed.  The 
various  modes  of  these  evanescent  signs  have 
been  by  beacon  fires  of  different  characters,  by 
fiags,  by  balls,  bv  reports  of  firearms,  by  bells 
heard  from  a  cfistant  portion,  movables, 
arms  from  poets,  &c. 

I  do  not,  therefore,  claim  to  be  the  inventor 
of  telegraphs  generall  v.  The  electric  telegraph 
U  s  more  recent  kind  of  tel^raph,  proposed 
within  the  last  century,  but  no  practical  plan 
was  devised  until  about  sixtera  years  ago.  Its 
distinguishing  feature  is  the  employment  of 
electricity  to  effect  the  same  general  result  of 
communicating  intelligence  at  a  distance  by 
signs  or  Bigna'.s. 

The  various  modes  of  accomplishing  this  end 
by  electricity  have  l>eiin. 

The  employment  of  common  or  machine 
electricity,  as  early  as  1787,  to  show  an  evan- 
escent sign  by  the  divergence  of  pith  balls. 

The  employment  of  common  or  machine 
fleclricity,  in  1794,  to  show  an  evanescent  sign 
by  the  electric  spark. 

Tlie  employment  of  voltaic  electricity,  in 
1809,  to  show  an  evaneeceot  sign  by  the  evidu- 
tlon  of  gas  bubbles,  decompoeed  from  solution 
In  a  vessel  of  transparent  glass. 

The  employment  of  voltaic  electricity  in  the 
production  of  temporanr  magnetism,  in  1820, 
to  show  an  evanescent  ngn  by  deflectlnga  mag- 
net or  compass  needle. 

The  reuult  coQlemplated  from  alt  these  elec- 
tric tek-gruphs  was  the  production  of  evanes- 
cent signs  or  signals  only. 

I  do  not,  therefore,  claim  to  have  first  applied 
electricity  to  telegraphing  for  the  piu'pose  of 
showing  evanescent  dgns  and  signals. 
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The  orietnal  and  final  object  of  my  telegraph 
is  to  imptint  characters  at  any  distance  as  sig- 
nals for  Intelligence;  its  object  is  to  mark  or 
impress  them  in  a  permanent  manner. 

To  obtain  this  end,  I  liave  applied  electric!^ 
in  two  distinct  w^n.  1st.  I  nave  applied.  1^ 
a  novel  process,  the  motive  power  of  electro- 
magnetism,  or  magnetism  produced  by  elec- 
tricity, to  operate  machinery  for  printing  rig- 
nals  at  any  distance.  2d.  I  have  applied  this 
chemical  effects  of  electridty  to  ptuit  rignals 
at  any  distance 

The  apparatus  or  machine  with  which  I 
mark  or  imprint  *slgns  or  letters  for  [*88 
telegraphic  purposes  at  a  distance,  I  thus  de- 
scribe. 

Here  follows  a  description  of  the  instruments, 
and  of  how  they  are  employed.  After  which 
the  patentee  sums  up,  and  specifies  what  he  af- 
firms he  had  invented,  and  derires  to  have 
secured  to  him  by  the  grant.  In  these  words: 

"  Pirst.  What  I  claim  as  my  invenUon,  and 
desire  to  secure  bv  letters  patent,  is  the  em- 
ployment, in  a  main  telegraphic  circuit,  of  a  de- 
vice or  contrivauce  called  the  Receiving  Msg- 
net,  in  combination  with  a  short  local  inde- 
pendent circuit  or  circuits,  each  having  a  reg- 
ister and  register  magnet,  or  other  magnetic 
contrivances,  for  re^tering,  and  sustaining 
such  a  reliUion  to  the  renter  ma^et,  or 
other  magnetic  contrivances  for  registering, 
and  to  the  length  of  circuit  of  telegraphic  line, 
as  will  enable  me  to  obtain,  with  the  aid  of  a 
galvanic  battery  and  main  circuit,  and  the  in- 
tervention of  a  local  battery  and  local  circnit, 
such  motion  or  power  for  nntstering  as  oookl 
not  be  obtained  othwwlse  without  the  use  of  a 
much  larger  galvanic  battery,  if  at  all- 
Second.  I  also  claim  as  my  invention,  the 
combination  of  the  apparatus  called  the  self- 
stopping  apparatus,  connected  with  the  clock 
work  the  register,  for  setting  said  register 
in  action,  and  stopping  It  with  the  pen  lever 
F,  as  herein  descrined. 

Third.  I  also  claim  as  my  Invention  the  com- 
bination of  the  point  or  points  of  Uie  pen  and 
pen  lever,  or  its  equivalent,  with  the  grooved 
roller,  or  otiier  equivalent  device,  over  which 
the  paper,  or  other  material  suitable  for  mark- 
ing upon,  majr  be  made  to  pass  for  the  pur- 
pose of  receiving  the  impression  of  the  charac- 
ters; by  which  means  I  am  enabled  to  mark  w 
print  signs  or  signals  upon  paper  or  other 
fabric,  by  indentation,  thus  dispensing  with  ibe 
use  of  coloring  matter  for  marking,  as  specifled' 
in  my  letters  patent  of  January  16lh.  1846." 

But  the  Tele^aph  itself,  constructed  accord- 
ing to  the  spt^ciQcations  of  the  patents,  and  in 
actual  use,  having  been  exhibited  and  given  ui 
proof,  it  is  necessary,  in  order  to  put  on  paper 
the  case  which  has  beoi  heard,  that  the  instru- 
ments Ihemsetves  be  described. 

Dkbcription  of  thb  Telbobaph. 
It  consists  of, 

1.  The  ro^n  circuit  with  its  battery. 

2.  The  key  with  the  signal  lever. 

3.  The  local  circuit  with  its  battery. 

4.  The  receiyo-,  or  mutator,  with  Its  electro- 
magnet. 

5.  The  register,  with  Its  electro-magnet,  pen 
lever,  and  grooved  roller. 

•It  will  lie  observed,  that  in  this  de-  [*89 
acription  the  relay  magiiiet,  as  it  was  called,  by 

HXIWASD  15. 

Digitized  by  L^OOglC 


1868  O'Rbillt  kt  al. 

wblch  the  combiaatloD  of  the  circuit  was  orig- 
inally effected,  will  not  be  found.  It  bas  been 
aubwtuted  by  the  subsequently  inveoted  re- 
ceiver or  mutator,  on  the  same  principle  by 
which  the  main  circuit  is  combined  with  each 
local  circuit,  or  circuit  in  the  telegraph  office, 
whereby  sufBcieot  motive  [tower  Is  obtained  to 
work  the  register.  And, 

That  the  port  rule  is  also  absent.  It  has  been 
supplied  by  the  improved  register  and  pen  lev- 
er, with  its  pen  point  and  grooved  rollers  in 
cuDnection.  And, 

It  will  be  observed  that  the  telegraphic  dic- 
tionary has  been  also  abandoned;  and  that  the 
characters  indented  by  the  pen  constitute  an 
alphabet,  differing  in  littie  else  beside  the  fig- 
ure of  the  letters  from  the  common  alphabet; 
and  which  is  thmfore  read,  not  tiy  a  pecolior 
dictlonuy,  but  as  conunon  mAnusmpt, 

Nothing  occurred  in  tlie  case  which  makes  It 
necessary  to  describe  the  sdf-stopi^ng  appa- 
ratus. 

The  main  circuit  of  conductors,  in  connec- 
tion with  the  principal  iMttery,  and  key  with 
its  pen  lever,  which  operates  upon  it,  may  be 
thus  descritted. 

It  is  begun  in  m  plate  of  copper  buried  in  the 
ground  under  the  first  teiegraph  office,  and 
consiats  of  these  conductors: 

A  copper  wire,  having  one  end  Inserted  in 
the  copper  plate,  and  the  other  in  one  pole  of 
the  galvanic  battery,  in  a  room  of  the  omce. 

Aether  copper  wire,  with  one  end  inserted 
in  the  other  pole  of  the  battery,  and  after 
pasaed  throng  the  rooms  as  may  be  conven- 
lent,  with  the  other  end  of  it  extended  up  and 
inserted  in  and  under  one  end  of  a  short  bar  of 
brass,  which  is  pan  of  the  instrument  called 
the  key. 

We  will  here  stop  the  description  of  the  cir- 
cuit of  conductors,  and  describe  this  Instru- 
ment. 

with  itt  S^tuU  Lmr, 
This  key  consists  of  a  cross  formed  of  two 
flat  bars  of  brass,  about  two  or  three  Inches 
long,  screwed  down  upon  the  table,  or  upon  a 
pedestal  fixed  upon  the  table;  on  each  end  of 
the  arms  of  this  cross  there  rise  similar  bars, 
after  the  manner  of  the  sights  of  a  survevor's 
compass,  alwut  a  couple  of  inches  high.  These 
support  the  fulcrum  of  the  signal  lever.  This 
f  ulrarum  of  the  lever  is  a  steel  cylinder  extended 
-  between  the  two  upright  bars  on  the  arms  of  the 
cross,  with  Its  en(u  terminating  in  axles  extend- 
ing through  the  bars  near  the  upper  ends,  so 
that  it  may  be  turned  when  the  lever  is  worked. 

The  lever  is  a  bar  of  brass  fixed  with  its  cen- : 
OO*]  ter  upon  this  fulcrum.  *It  is  horizontal  '■ 
when  at  rest,  and  is  kept  in  Its  position  by  a 
spring  fixed  under  its  fulcrum  and  extended 
back.  A  sort  of  button  of  brass  is  fixed  imme- 
diately under  the  front  end  of  the  lever,  and  in 
proximity  to  the  foot  of  the  cross;  so  that  when 
the  lever  is  pressed  down  it  is  brought  into  con- 
tact with  it  and  the  end  of  a  wire  which  is  ex- 
tended up  through  its  center.  This  button  is 
so  contrived  that,  ^  a  short  lever  extended 
from  it,  it  is  turned  from  or  brouglit  Into  con- 
tact with  the  cross.  We  now  return  to  the  cir- 
cuit of  conductois. 

It  is  in  and  under  the  head  of  this  cross  thai 
the  wire  from  the  battery  was  inserted ;  and  this 
bar  constitutes  the  next  conductor. 
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There  are  now  here  two  conductors— one  the 
conductor  when  intelligence  is  not  being  trans- 
mitted from  the  office,  and  the  other  when  In- 
telligence is  being  transmitted  from  the  office. 
When  intelli^Dce  is  not  being  transmitted, 
then,  after  this  bar  of  the  key.  the  button  hav- 
ing the  brass  wire  through  its  center  is  the  con- 
ductor. But  when  the  position  of  the  button  is 
so  changed  that  it  is  not  in  contact  with  this 
bar,  then  it  is  not  the  next  conductor,  and  the 
right  and  left  hand  arms  of  the  cross  and  the 
fulcrum  are  the  next  conductors,  and  the  sig- 
nal lever  pressed  down  and  brought  into  contact 
with  the  button,  is  the  conductor  to  it  and  the 
wire  projecting  up  through  it. 

When  intelligence  is  to  be  transmitted  from 
the  office,  the  operator  changes  the  position  of 
the  button,  brings  It  out  of  contact  with  the 
foot  of  the  cross,  and  the  circuit  at  this  point 
is  broken,  and  the  lever  constituted  the  con- 
ductor next  the  button  towards  the  key.  The 
operator  has  then  command  of  the  circuit  for 
bis  operation.  By  pressing  the  ke^  down  into 
contact  with  the  button,  the  circuit  is  closed; 
and  the  pressure  off,  the  circuit  is  broken.  This 
produces  the  corresponding  action  of  the  pen 
lever,  which  registers  the  intelligence  he  sends 
off. 

We  now  return  to  the  circuit  of  conductors. 

The  wire  extended  from  the  button  is  the 
next  conductor.  It  is  copper,  and  Is  extended 
down  under  the  table,  and  then  up  through  it 
near  the  pedestal  of  the  receiving  magnet,  situ- 
ated on  the  table  at  a  convenient  distance  from 
the  key,  and  inserted  in  a  brass  standard  near 
its  upper  end.  which  stands  on  one  comer  of 
the  pedestal  of  this  receiver,  whldi  will  be  pres- 
ently described.  And, 

This  standard  is  the  next  conductor. 

The  next  is  a  small  brass  wire,  extending 
from  the  foot  of  this  standard  up  through  the 
pedestal  Into  proximity  to  the  horseshoe  mag- 
net. This  wire,  proKHiged  and  covered  with 
silk,  is  wound  around  the  shanks  of  the  horse- 
shoe, first  around  the  one  end,  and  then  around 
the  other,  and  made  to  constitute  *the  t*91 
helices  of  the  magnet ;  after  which  it  is  returned 
down  through  the  pedestal,  and  inserted  in  the 
foot  of  another  standard  on  another  comer  of 
thepedestal of  the  magnet.  And, 

This  standard  is  the  next  conductor. 

The  next,  is  the  brass  wire  with  one  end  in- 
serted into  the  standard  near  its  upper  end,  and 
the  other,  after  its  extension  out  of  the  office, 
united  to  the  iron  wire  on  the  posts. 

This  iron  wire  is  the  next  conductor  to  the 
next  office.  On  entering  this  office,  it  is  united 
to  the  end  of  a  copper  wire,  which  has  its  other 
end  inserted  in  and  under  the  head  of  the  cross 
of  the  key  in  the  office.  Thence  the  circuit  is 
continued  through  the  instruments  of  this  of- 
fice as  in  the  first  office,  when  it  is  again  ex- 
tended out  upon  ihe  posts toanotberol9ce;and 
thus  through  any  number,  and  over  any  dis- 
tance, to  the  last  office  of  the  circuit.  It  is 
then,  after  being  pasaed  through  the  instru- 
ments of  this  office,  as  In  the  other  offices, 'ex- 
tended down  and  fastened  in  a  plate  of  copper 
in  the  ground. 

The  earth,  it  is  said,  constitutes  the  conduct- 
or from  this  copper  plate  to  the  other,  from 
which  we  set  out.  and  thereby  the  circuit  is 
completed. 
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We  will  now  return  and  describe  the  receiver, 

more  propererly  called  the  mutator. 

BMeiving  Magnet. 

Thia  magnet  rests  on  the  pedestal,  which  has 
been  already  menlloned,  eight  or  ten  inches 
long,  and  four  or  five  broad,  with  the  axis  of 
its  helices  horizontal,  and  parallel  to  the  sides 
of  its  pedestal,  and  with  wliat  corresponds  to 
the  front  part  of  the  horshoe  presented  tu  the 
left,  In  proximity  to  the  two  standards  we 
passed  on  the  circuit. 

It  is  kept  in  poeition  by  a  brass  bar  ex- 
tended across  the  helices,  near  the  heels  of  the 
horseshoe,  and  pressed,  and  kept  firmly  upon 
them,  by  a  screw  extended  down  from  either 
end.  into  the  pedestal 

Its  heels  present  themselves  to  a  horizontal 
armature  of  a  movable  upright  lever,  within 
their  attractive  power;  and  which,  it  will  be 
presently  fouad,  is  one  of  the  conductors  of 
the  local  circuit. 

This  local  circuit  can  now  be  described.  It 
begins  in  a  galvanic  batteiy  in  the  office,  and 
consists  of  these  things: 

A  copper  wire,  with  one  end  Inoerted  tn  one 
pole  of  the  local  battery  in  a  room  of  the  office, 
and  the  other  end  brought  up  through  the  table, 
and  screwed  into  an  upright  brass  oax  or  stand- 
ard near  its  upper  end,  standing  on  the  back 
right  hand  comer  of  the  pedestal  of  Uie  re- 
ceiver. 

The  next  conductor  is  this  standard.  And 
then,  * 

A  copper  wire  extended  from  its  lower  end 
OSS'*]  under  the  pedestal  *and  there  connected 
with  a  Bteel-c^linder;  which  constitutes  the  ful- 
crum, on  which  stands  the  movable  lever  al- 
ready mentioned  in  describing  the  main  circuit. 

Tnis'cylioder  is  horizontal,  parallel  to  the 
heels  of  the  magnet,  but  below  them,  is  fixed 
in  a  channel  across  the  pedestal;  ud  has  Its 
ends  in  sockets,  in  which  it  turns  and  allows 
the  lever  whicli  stands  upon  it,  to  move  forward 
and  back.  And, 

This  lever  is  the  next  conductor. 

It  stands  perpendicular,  and  is  held  in  this 
position  by  a  spiral  spring  extended  from  be- 
hind it  and  holding  it  back  gainst  the  end  of 
a  screw,  projeclea  in  like  manner  a^nst  its 
bock;  but  which,  when  the  armature,  fixed 
across  tt.  is  attracted  by  the  heela  of  the  magnet, 
readily  consents  to  its  motion  forward,  lo  meet 
near  its  upper  end  another  conductor,  which 
will  be  presently  described,  and  when  the  at- 
traction is  not,  as  quickly  withdraws  it  to  its 
former  poeition. 

We  will  DOW  return  bock  to  the  local  battery, 
ud  commence  at  its  other  pole. 

The  first  conductor  thence,  in  this  direction, 
is  another  copper  wire. 

This  has  one  end  inserted  in  the  battery,  and 
after  being  extended  around,  according  to  the 
situation  of  the  room,  has  its  other  end  brought 
up  under  the  table  near  the  electro  magnet  of 
the  register,  where  it  Is  united  to  a  smalt  wire, 
which  is  the  next  conductor. 

It  is  prolonged  and  wound  on  the  horseshoe 
bar,  in  like  manner  with  the  wire  on  the  main 
circuit,  and  made  to  constitute  the  helices  of 
this  magnet,  and  then  has  itsothcr  end  fastened 
to  a  large  wire.  And, 

This  wire  is  the  next  conductor. 

It  is  extended  tmder  the  table,  and  afterwards 
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brought  up,  and  has  Its  other  end  screwed  into 
a  brass  standard,  upon  the  right  band  frmit  or 
remaining  comerofthe  pedestal  of  the  receiver. 
And  this  standard  is  the  next  conductor. 

It  is  succeeded  by  a  brass  wire,  extended 
from  its  lower  end  under  the  pedestal,  and 
brought  up  between  the  heUces  of  the  receiving 
magnet,  to  the  under  side  of  the  horia»tu 
bai.  which  we  lately  left  extended  across  the 
helices  near  the  heels  of  the  magnet,  and  there 
inserted  in  this  bar. 

Immediately  over  this  end  of  this  wire,  and 
fixed  upon  this  horizontal  bar,  stands  a  perpen- 
dicular bar,  which  is  the  next  conductor.  And, 

The  last  conductor,  is  a  brass  screw,  which 
passed  through  this  bar,  near  its  upper  end,  and 
extended  out  harimotally  from  it,  presents  its 

filatina  point  to  the  movable  lever,  which  we 
ately  left  in  describing  the  conductors  from 
the  other  end  of  the  *battery,  ready  to  [*93 
close  the  circuit  whenever  attracted  forward  by 
the  heels  of  the  magnet  presented  to  its  arma- 
ture below. 

When,  by  the  act  of  the  operator  on  hli  sig- 
nal key.  the  main  circuit  is  complete  or '  'closed," 
as  it  iscalled.the  horseshoe  is  instantly  an  electro- 
magnet, and  the  armature  of  the  lever  attracted 
towards,  not  to,  its  heels,  the  lever  is  brought 
into  contact  with  the  platina  point  of  the  brass 
screw,  presented  to  its  front,  and  the  local  cir- 
cuitof  conductors  i8"cloeed;"  and  tbehorae- 
shoe  whereon  we  jtist  said  the  wire  of  the  load 
circuit  had  formed  the  helices,  being  converted 
into  an  electro-magnet,  for  the  register,  instantly 
acta  upon  the  pen  lever,  in  the  registtr,  in  the 
mode  we  will  presently  describe,  and  records 
the  intelligence  which  the  operator  proposed. 

This  done,  and  the  main  circuit  broken,  the 
spiral  spring  behind  the  lever,  which  had  before 
readily  assented  to  its  attraction  forward,  as 
qukikJy  withdraws  it  to  its  former  position,  and 
awaits  another  idgnal. 

Begitter,  Pen  Leter  and  Grooved  SoUen. 

The  register  consists  of  a  horseshoe  magnet, 
the  pen  lever,  a  spiral  spring,  the  groovca  roll 
ers,  and  the  clock  work,  all  fixed  in  a  proper 
frame  upon  a  brass  pedestal  ten  or  twelve 
inches  long,  and  about  half  that  breadth,  fixed 
down  upon  the  table  at  a  convenient  distance 
.  from  the  other  instruments. 

The  magnet  is  fixed  on  the  right  band  end 
of  the  pedestal,  the  axis  of  the  helices  perpen- 
dicular, and  the  heels  upwards,  presenting 
themselves  to  an  armature  of  tlw  pen  lever 
within  their  attraction  above. 

The  pen  lever  is  a  brass  bar.  It  rests  in  a 
horizontal  position,  with  one  end  extended  to 
the  right,  across  the  heels  of  the  magnet,  where 
its  armature  is  fixed  across  it,  and  the  other 
extended  to  the  left  towards  the  rollers. 

It  has  for  its  fulcrum  a  steel  cylinder,  fixed 
across  its  center,  with  its  ends  in  sockets  io  the 
framework.  It  Is  hekl  to  the  position  by  the 
spiral  spring,  extended  from  the  lower  end  of  a 
mr  Axed  in,and  extended  down  from  the  center 
of  the  fulcrum  and  thence  extended  back  toward 
the  magnet,  and  made  fast,  which,  by  its  facile 
extension,  instantly  a^nts  to  the  action  of  the 
lever  with  its  pen ;  and  as  quickly  withdraws  iL 

The  rollers  are  fixed  each  with  its  axis  in  the 
framework,  one  with  its  axis  on  a  level  wllb  the 
lever,  the  other  with  its  axis  over  the  line 
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of  the  peripbei7  nort  the  lever  of  the  lower 
roller. 

The  pen.  fixed  upon  this  end  of  its  lever,  and 
projected  forward,  presents  its  point  upwards, 
in  proximit;^  to  the  center  of  this  upper  roller, 
in  proper  direction  for  action  upon  the  paper 
in  ilatrwuit  over  it,  when  cast  up  by  the  attrac- 
tion, dowu,  of  the  other  end  of  the  magnet. 
04*]  *Tbe  paper  is  guided  from  above  this 
upper  roller,  and  passed  around  it,  and  be- 
tween the  two  rollers,  and  by  their  revolution 
is  drawn  forward  at  a  rate  suited  to  the  action 
of  the  pen.  « 

There  is  around  each  roller,  under  the  paper 
and  exactly  opposite  the  pen,  a  narrow  ^oove 
of  Bucb  dc^b  that  the  pen  point,  io  making  its 
indentations  on  the  paper,  does  not  extend  to 
the  metal  of  the  rotter,  whereby  its  point  U 
preserved,  and  the  line  of  characters  on  the 
paper  is  kept  from  contact  with  either  roller, 
and  protected  from  bein^  dimmed  by  the  com- 
pression of  the  paper,  in  its  transit  between 
them. 

The  revolution  ot  the  rollers  U  by  the  clock 
work  on  the  left. 

The  rollers  having  been  put  in  motion,  the 
electro-magnet  charged,  the  armature  with  that 
end  of  the  lever  attracted  down,  and  the  other 
cast  up.  the  pen  with  its  point  indents  a  char- 
acter upon  the  paper,  and-  the  magnet  dis- 
charged, the  spiral  spring  has  brought  down 
the  pen,  and  holds  it  in  position  for  a  repetition 
of  the  act. 

But  we  will  return  to  the  signal  key.  or  cor- 
respondent, stationed  in  the  distant  office  whence 
the  intelligeDce  is  to  be  transmitted,  and  follow 
it  in  its  course  and  see  it  recorded. 

The  operator,  having  been  put  io  possession 
of  the  intelligence,  and  broken  the  circuit  in 
the  lower  conductors  of  his  key,  and  thereby 
made  his  siirnal  lever  a  conductor  of  the  main 
circuit,  applies  bis  hand  upon  the  signal  lever 
and  presses  it  down  upon  the  conductor  below, 
the  main  circuit  is  instantly  closed,  the  horse- 
shoe within  the  helices  of  this  main  circuit  is 
a  magnet,  the  armature  has  drawn  its  movable 
lever  into  contact  with  the  platina  point,  the 
local  circuit  is  closed,  the  horseshoe  within  the 
helices  of  this  circuit  is  an  electro-magnet,  the 
armature  of  the  pen  lever  is  upon  its  heels,  the 
other  end  of  the  lever  has  cast  up  the  pen,  and 
indented  an  intelligible  character  upon  the 
paper. 

The  operator's  hand  taken  oS,  and  the 
main  circuit  is  broken,  the  receiver  within  it  is 
not  a  magnet,  the  movable  lever  has  been 
withdrawn,  by  Its  spring.  frt}m  the  platina 
point,  the  local  circuit  is  broken,  the  register 
magnet  is  no  longer  a  magnet,  and  the  pen  has 
been  sprung  down  from  the  paper,  and  stands 
ready  to  repeat  and  add  another  character  of 
the  intelligence. 

The  operator's  hand  upon  his  lever,  and  an- 
other charact»  is  added.  And. 

These  are  the  characters,  recorded,  and  how 
they  are  read:  —  is  A,  —  •  -  -  is  B.   -  -  is  C, 

 is  D,  -  is  E,  P,  is  G,  is 

H.  -  -  is  1.  is  J,  is  K,  is  L, 

 is  M,  is  N,  -  -  18  O,  is  P, 

 is  Q,  -    -isR, ---is  S,  — LbT.  is 

U,  isV.  toW,  isX, -- 

IsY.  -isZ.-  --•U&.andsucbistheal- 
I^iabet. 
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•Then  is  1.  is  2,  -  •  -  ["OS 

_ .  ia  a.  w  4,  is  5,  

Is  e,  is  7,  is  8,  is  9. 

 is  0;  and  these  are  the  numerals. 

The  holding  down  the  lever  an  instant  in- 
dented one  dot  (-},  the  holding  it  longer  made  a 
dash  (— )  of  a  length  corresponding  to  the  lime. 
The  dots  were  made  at  distances  corresponding 
to  the  time  the  band  was  held  off  the  lever. 
And, 

This  is  the  Telegraph  and  Its  operations  be- 
fore us. 

Judge  Monroe  then  proceeded  to  examine  the 
law  and  evidence  upon  all  other  points  in  the 
case,  and  then  passed  the  following  decree : 
Decree  of  the  Gireuit  Court,  12th  NovenAer,  1849. 

It  is  found  and  adjudged  by  the  court  that 
the  letters  patent  of  the  United  States  to  the 
complainant,  Samuel  F.  B.  Morse,  for  bis  in- 
vention of  a  new  and  useful  improvement  io 
the  mode  of  communicating  information  by 
signals,  by  the  application  of  electro-magnQtiBm, 
originally  issued  June  20tb,  1840,  but  re-issued 
on  the  tSth  day  of  January,  1846.  and  after- 
ward finally  re-issued  on  the  ISth  of  June,  1848, 
in  their  bill  exhibited  and  read  on  the  bearing 
of  this  cause,  are  valid  and  effectual  acts  of  the 
government;  and  that  the  complainants  are 
thereby,  and  by  the  assignmenls  by  them  in 
their  bill  alleged,  vested  with  the  exclusive 
rights  thereby  granted.  And, 

It  is  found  and  adjudged  by  the  court,  that 
the  defendants  have,  in  those  rights,  disturbed 
the  complainants  as  in  their  bill  alleged :  that 
they,  the  defendants,  after  the  grant  thereof  to 
the  patentee,  Samuel  F.  B.  Morse,  and  bis  as- 
signments to  bis  CO  complainants,  and  after  the 
final  re  issue  of  the  letters  patent  above  men- 
tioned, did,  within  thedistrictof  Kentucky  and 
elsewhere,  wrongfully  construct,  and  unlaw- 
fully employ,  a  telegraph,  consisting  of  com- 
bined circuits  of  electricity,  worked  by  the  mo- 
tive power  of  electro  magnetism,  substantially 
the  same  plan  of  construction  and  principle  of 
operation  with  the  telegraph  of  the  said  Morse 
in  his  letters  patent  described  and  specified ;  and 
by  which  intelligence,  which  was  in  one  station, 
was,  by  the  defendants,  transmitted  to  other 
distant  stations,  by  making  thereat  a  permanent 
record  thereof  in  the  alphabetical  characters 
described  and  specified  in  the  letters  patent  to 
the  said  Morse,  and  did  thereby  violate  and  in- 
fringe the  exclusive  rights  so  granted  by  the 
United  States  to  him,  the  said  Samuel  F.  B. 
Morse,  and  invested  in  the  complainants  as 
above  found;  and  it  is  considered  that  the  In- 
unctions heretofore  granted  herein  was  right- 
ully  awarded  and  enforced. 

It  appears,  however,  by  the  document  itself, 
read  by  the  complainants  *among  their  1*06 
proof,  that  the  patentee,  Samuel  F.  B.  Morse, 
had,  on  the  80th  day  of  October,  18S8.  prior  to 
the  issuing  of  his  onginal  patent,  awarded  by 
the  United  States  for  nis  original  inventioo.  ob- 
tained of  the  government  of  France  a  patent 
for  the  invention  of  his  Electro-Magnetic  Tele- 
graph, in  principle  ami  plan  of  construction  the 
same  with  that  dcBcrilicd  in  his  said  leltprs  pat- 
ent so  afterwards  obtained  of  the  United  Stales. 
Aod, 

It  seems  to  the  court  tliat  the  excltisive  ri^ht 
of  the  complainant,  in  respect  to  his  original  in. 

«l4 


Digitized  by  Google 


96 


Sunuua  Godbt  or  thk  Ukitu)  Btatm. 


18B8 


vention,  is  limited  by  tliie  foreign  patent  to  the 
term  of  fourteen  years  from  its  date. 

It  is  therefore  ordered,  adjudged  and  decreed, 
that  Uie  defendants,  their  serrants  and  agents 
he,  and  they  are  hereby  enjoined  and  command- 
ed that  they,  and  each  of  them,  do  still  desist, 
and  shall  for  and  during  the  term  of  fourteen 
years  from  the  80th  day  of  October,  1888,  alto- 
gether rerrain,  from  all  and  every  use  of  the 
Electro-Magnetic  Telegraph,  which  the  com- 
pltdnants  in  their  bill  charged  was,  by  the  de- 
fendants, employed  in  violation  of  their  rights, 
which,  in  its  several  forms  is  described  in  the 
proofs  of  the  cause,  and  denominated  by  the 
witness  in  the  depositions,  and  by  defendant, 
O'Reilly,  in  bis  answer,  the  Columbian  Tele- 
graph, in  the  transmission  of  intelligence  which 
IS  in  one  place  to  another  distant  place,  by  mak- 
ing thereat  a  permiuient  record  in  the  alpha- 
betical characters  in  the  patent  of  Samuel  F. 
B.  Hone  for  his  original  invention  specified ;  or 
by  making  thereat,  with  the  action  of  the  in- 
strumcDt  which  would  make  such  characters, 
alphabetical  sounds,  and  out  of  them  composing 
such  characters  or  words  in  the  ordinary  alpha- 
bet; and  from  the  using  of  such  telegraph,  or 
any  part  thereof,  in  an^  other  mode,  in  viola- 
tion of  the  excliidve  rights  so  granted  by  the 
United  Slates  and  vested  in  the  comphdnants; 
and  that  they  shall,  for  and  during  the  said 
term  of  fourteen  years,  refrain  from  making, 
conBlructinfc.  or  vending  to  he  used  within  the 
district  of  Kentucky,  any  other  telegraph  con- 
sisting of  combined  circuita  of  electricity, 
worked  by  the  motive  power  of  eledlro-magnet- 
ism,  on  the  plan  and  principle  of  the  Electro- 
Uagnetic  Telegraph  of  the  complainant,  Moree, 
described  and  specified  in  his  letters  patent,  by 
which  intelligence  shall  or  may  be  transmitted 
by  making,  in  the  mode  above  stated,  a  record 
thereof  in  the  said  alphabetical  characters  of  the 
said  Samuel  F.  B.  Morse,  or  in  an  alphabet 
formed  on  tiie  same  plan  and  principle,  or  by 
making  in  such  mode  seunds,  whereof  such 
characters  tbal]  or  may  be  composed,  in  the 
violation  and  infringement  of  the  exclusive 
right  of  the  complidnanta  as  th^y  are  above  ad- 
judged. 

It  is  also  found  and  adjudged  by  the  court, 
that  the  letters  patent  of  the  United  States  to 
97*]  Samuel  F.  B.  Morse,  for  his  invention  'of 
"  a  new  and  useful  improvement  in  electro- 
magnetic telegraph,"  originally  issued  on  the 
1 1  th  day  of  April.  but  afterwards  re-issued 
on  the  18th  of  June,  1648,  with  the  amended 
specifications  of  the  improvements  invented, 
which  is  in  the  bill  of  the  complainants  exhib- 
ited, and  made  part  of  the  record  of  tbiscause, 
is  a  valid  and  effectual  act  of  the  government; 
and  that  the  complainants  are  thereby,  and  by 
the  assignments  in  their  bill  alleged,  vested  with 
the  exclusive  rights  thereby  granted.  And, 

It  is  found  and  adjudged,  that  the  defend- 
ants have  disturbed  the  complainants  in  these 
their  exclusive  rights.  It  is  found  that  the  de- 
fendants, before  and  after  the  issuing  of  the 
said  last- mentioned  letters  patent  of  the  18tb 
June,  i848,  in  renewal  of  the  said  former  pat- 
ent, did,  within  the  district  of  Kentucky  and 
elsewhere,  wrongfnliy  cause  to  be  constructed, 
and  did  unlawfully  use  and  employ  as  a  part 
of  the  Electro-Magnetic  Telegraph,  demoui- 
nated  the  Columbian  Tele^ph.  an  instrument 
«1« 


denominated  by  them  the  mutator,  in  plan  of 
construction,  principle  of  operation,  and  in  the 
purpose  accomplished  by  it,  Bubatantially  the 
same  with  the  improvement  described  and 
specified  in  the  said  last-mentioned  letters  pM- 
enl  to  the  complainant,  Morse,  which  consists 
of  the  contrivance  called,  in  his  schedule  lo  his 
patent,  the  receiving  magnet,  and  which  is  by 
this  denomination  described  and  n>ecifled  un- 
der the  head  of  the  first  claim  of  the  improve- 
ments in  his  schedule.  And, 

That  they  did,  in  like  manner,  cause  to  he 
constructed,  and  unlawfully  employ,  as  anoUi- 
er  part  of  the  said  Columbia  Telegraph,  certain 
other  apparatus  and  instruments  and  combina- 
tions thereof.  In  plan  of  construction,  principle 
of  operation,  and  purpose,  substantially  the 
same  with  the  improvements  of  the  r^;iBter  in- 
vented him,  the  said  Samuel  F.  B.  Hone, 
and  in  the  schedale  described  and  specifled  as 
the  third  thing  claimed  by  him  as  his  invention, 
consisting  of  the  combination  of  the  point  of 
the  pen  and  pen  lever,  with  the  grooved  roller 
over  which  the  paper  is  passed,  and  receives 
the  indentations  of  his  alphabetical  characleia, 
and  whereby  is  dispensed  with  ihe  use  of  the 
coloring  material,  as  specified  in  the  patent  for 
the  ordinal  invention  of  the  tel<^^idi,  first 
above  mentioned,  issued  and  bearing  date  Jan- 
uary ISth,  1846.  And, 

It  is  found  that  the  said  tel^raph,  called  the 
Columbia  Telegraph,  containing  and  conristing 
in  part  of  the  said  two  improvements  of  the 
said  Morse,  described  and  specified  in  his  said 
-last-mentioned  letters  patent,  was  by  the  de- 
fendants employed,  before  and  after  the  last 
issue  of  the  ^d  last- mentioned  letters  patent, 
within  the  district  of  Kentucky  and  elsewhere, 
in  the  transmission  of  intelli^nce  In  the  mode 
above  mentioned,  *in  violation  and  in-  [*98 
fringement  of  the  excluuve  right  so  granted  by 
the  United  States  by  these  last-mentioned  let- 
tere  patent,  and  held  by  the  complainants  as  by 
them  alleged  and  by  the  court  adjudged. 

It  is  therefore  oniered  and  adjudged  and  de- 
creed, that  the  defendants,  their  servants  and 
agents.  bC;  and  they  are  hereby  enjoined  and 
commanded  that  they  and  each  of  them  do 
still  desist,  and  shall  forever,  and  during  the 
term  of  fourteen  years  from  the  elevenu  day 
of  April,  eighteen  hundred  and  forty-dz,  alto- 
gether refrain  from  all  and  every  use  and  em* 
ployment  of  the  above  menlioned  telegraphic 
instruments,  denominated  the-  mutator,  in  the 
combination  with  the  other  above-described  in- 
sliuments  of  such  telegraph,  or  in  any  other 
combination  on  the  same  planand  principle,  in 
the  transmission  of  intelligence  in  the  alstrict 
of  Kentucky.  And, 

That  they  do  still  dedst,  and  for  and  during 
the  sidd  term  of  fourteen  years,  refrain  frain 
all  and  every  such  employment  in  the  transmis- 
sion of  intelligence  within  the  district  of  Ken- 
tucky, of  the  above-mentioned  improvement  of 
the  complainant,  Morse,  in  the  register  of  bis 
telegraph,  whereby  is  accomplished  themakioff 
of  his  alphabetical  characters  before  mentioora, 
described  and  specified  by  indentation  inOead 
of  by  coloring  matter,  in  violation  of  the  a- 
clurive  rights  of  complainants,  by  tbem  held 
under  the  aforesaid  letters  patent  as  above  ad- 
judged. And, 

That  the  defendants  ahall,  for  and  during  the 
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lud  term  of  fourteen  years  from  the  said 
elereotb  day  of  April,  etghleeD  hundred  and 
forty-dx,  refraiD  from  constructing  or  vending 
to  be  emploTed  In  such  tratumisaiou  of  intelli- 
gence, witbia  the  district  of  Kentucky,  any  of 
the  aboTe-menttoned  improTementa,  either  the 
Intrument  denominated  the  mutator,  the  im- 
prored  re^ster  of  said  Horse,  or  any  other  of 
the  improvements  in  the  Electro- Magnetic  Tele- 
graph, so  described  and  specified  in  said  letters 
ralent  aa  the  invention  of  the  said  Samuel  P. 
B.  Mone,  and  wliereof  the  exclusive  right  is 
granted  him;  and  that  they  shall  in  no  other- 
wise, for  the  term  afores^d,  violate,  or  in  any 
wise  inMoge,  ttie  aforesaid  rlghta  of  the  com- 
plainants within  said  district  of  Emtacky. 
And, 

It  isordered.  that  the  complainants  may  have 
the  proper  writs  of  execution  on  what  Is  above 
decreed. 

(The  decree  then  went  on  to  provide  for 
damages,  which  part  is  omitted.) 

The  defendants  appealed  from  this  decree. 

The  cause  was  argued  in  this  court  by  Mmra. 
OUlet  and  Chaae  for  the  appellants,  and 
Jf<sMr«.  Campbell  and  H»rdiiu[*  ot  Philadel 
phia.  and  Mr.  CHflTord.  of  New  York,  for  the 

99*]  *It  la  imposaible  for  the  reporter  to  do 
more  than  mereqr  state  the  positiona  assumed 
by  the  respective  counsel. 

The  counsel  for  the  appellants  contended. 

First.  Horse's  patent  of  1840  is  void,  because 
it  runs  fourteen  years  from  the  date  of  its  issue, 
instead  of  that  length  of  time  from  the  date  of 
his  French  patent. 

Second.  In  construing  a  p^nt,  and  deciding 
what  are  the  inventions  patented  thereby,  the 
summing  up  is  conclusive.  Nothing  is  patented 
but  what  is  expressly  claimed,  in  t£e  summing 
up.  as  llie  invention. 

Third.  What  is  described  in  a  patent  and  not 
claimed,  whether  invented  b^  the  patentee  or 
Dot.  is  dedicated  to  the  public,  ana  cannot  be 
afterwards  claimed  asapartof  hia  patent,  in  a 
re- issue  or  otherwise. 

Fourth.  A  patent  v<M  In  part  Is  vdd  In 
whole,  except  when  otherwise  provided  by 
statute. 

Fifth.  An  invention  is  not  complete,  so  as  to 
be  patentable,  or  to  bar  the  obtaining  a  patent 
bv  another  invenUw,  until  It  Is  peifei^ed  and 
sdapted  to  use. 

Sixth.  Where  a  patent  Is  for  a  combination 
of  parts,  and  not  for  (he  different  parts  com- 
posing the  combination,  theuseof  any  of  those 
parts  tesstban  thewhole  is  not  an  infringement, 

Herenth.  Morse's  patents  of  1846  and  1848  are 
void,  because  he  was  not  the  first  inventor  of 
the  tilings  patented,  or  of  substantial  and  ma- 
terial parts  thereof. 

Eighth.  Horse's  re-issued  patents,  dated  June 
18.  1848,  are  void,  because  he  has  not  shown 
that  the  surrendered  patents  were  inoperative 
or  invalid  for  defective  specification,  or  other- 
wise, so  as  to  confer  on  the  commiBsloner, 
jurisdiction  to  make  such  re-issues.  The  sur- 
rendered patents  bdog  set  out,  disprove  any 
such  Jurisdiction. 

Ninth.  The  patent  of  1840.  aa  aecondly  re- 
iwied,  is  void,  because  the  oommiarioner  had 
no  authority  to  accept  a  second  surrendn-  and 
maice  a  second  re-isaue. 
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Tenth.  Morse's  patent  of  1840,  as  aecondly 
re  issued,  is  void,  because  it  is  broader  than  the 
invention  originally  patented. 

Eleventh.  Morse  s  patent  of  1846  is  void. 

1.  Because  material  parts  of  it  had  been 
known  and  in  public  use  before  his  application. 

The  first  claim  covers  the  inventions  for  con- 
necting circuils  used  by  Davy,  Wheatstone,  and 
Henrr,  in  1887. 

2.  Because  the  same  was  descr{l>ed  by  Henry 
in  Silliman's  Journal,  and  in  the  London 
Mechanics'  Magazine,  containing  an  account  of 
Davy's  invention ;  and  by  Vail,in  giving  Morse's 
and  others. 

8.  Because  the  same  invention,  or  a  substan- 
tial part  thereof,  *was  patented  by  ['lOO 
Wheatstone,  Davy,  and  Morse  himself ,  prior  to 
his  application  for  bis  patent  of  1846. 

This  first  cliUm  in  the  re- issue  of  the  patent 
of  1848,  is  the  same  thing  as  the  fourth  claim 
of  the  last  re  issue  of  the  patent  of  1848. 

The  account  riven  by  Henry  and  Moss 
shows  that  Henry  s,  Wheatstone's,  and  Davy's, 
were  the  same  as  Morse's  first  claim  of  the  re- 
issue of  the  patent  of  1846. 

Twelfth.  Morse's  re  issue  of  1846  is  void,  be- 
cause it  is  broader  than  the  original. 

1.  He  claims  the  employment  of  a  receiving 
maenet,  or  Its  equivalent,  in  combination  with 
a  short,  local,  independent  circuit,  having  a 
register  magnet,  to  obtain  power. 

There  is  no  such  claim  In  the  original.  He 
there  claimed  the  invention  of  the  receiving 
magnet,  or  registering  contrivances,  which  sus- 
tained certain  relations,  as  would  enable  him  to 
obtain  power,  &c.,  without  mentioning  a  short, 
local,  independent  circuit.  He  now  clsims  two 
short  local  circuits.  The  claim  Is  materially 
enlarged. 

2.  His  third  claim  is  for  a  combination  which 
includes  the  pen  lever  or  "  its  equivalent,"  and 
for  anything  over  which  paper  may  be  passed 
for  the  purpose  of  receiving  the  impression  of 
characten,  &c..  by  indentation  on  paper  and 
other  fabrics,  dispensing  with  coloring  matter, 
Ac. 

Here  Is  a  palpable  enlaivement  of  bis  claim. 

8.  His  historical  recitaf  is  an  unauthorized 
addition,  and  not  necessary  to  perfect  his  spec- 
ification. 

Thirteenth.  The  surrender  and  re-issue  on 
account  of  a  defective  specification  authorizes 
amendments  only,  and  not  changing  the  speci- 
fication into  a  new  one,  nor  does  It  authorize 
new  claims. 

Fourteenth.  In  the  second  re  issue  of  the  let- 
ters of  1840,  Morse  patents  a  priocipleor  effect, 
and  not  a  machine,  manufacture,  or  composi- 
tion of  matter,  or  an  improvement  upon  either; 
and  it  is  therefore  void. 

The  counsel  for  the  appellees  conddered  the 
patents  separately,  viz. : 

Patent  of  1840.    Re  issued  1848. 

Patent  of  1846.   Re-issued  1848. 

Patent  of  1840.    Re  issued  1848. 

To  this  patent,  and  the  chtim  under  It,  five 
defenses  are  presented: 

It  is  alleged  by  the  appellants — 

I.  That  It  is  void  by  reason  of  an  alleged 
error  in  date  (i.  a.,  not  date  of  French  patent). 

II.  That  the  things  claimed  In  the  fifth,  the 
sixth,  and  the  eighth  claims  are  not  piMent- 
able. 
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lOl*]  *ni.  That  Morse  was  not  the  in 
veotor  of  subaUDtf al  parts  of  the  improTemeat 

as  claimed. 

IV.  That  the  descriplioo  !□  the  specidcation 
is  insufQcient. 

V.  That  the  appellants  do  not  infringe. 

(Each  one  of  these  heads  was  examined  sep- 
arately. The  particular  attention  bestowed  by 
the  court  to  the  following  bead,  renders  the 
inuntion  of  the  view  of  tuie  counsel  proper) : 

n.  Are  the  Sth,  6th.  7th  and  8th  Claim  Patent- 

abler 

I.  Of  the  Sth  and  6th.  The  flflhisaclafm 
to  the  system  of  signs,  composed  of  dots, 
spaces,  and  horizontal  lioes  (susceptible  of 
being  variously  combined,  representing  numer- 
als, words,  and  scoteaces),  for  telegnphtc  pur- 
poses; being  an  ioiproTed  InBtrumentalitv  in 
the  art  of  telegraphing  by  electricity  or  galvan- 
ism. 

The  sixth,  is  a  claim  to  the  art — consisting  of 
the  marking  the  sijnis,  composed  of  dots, 
spaces  and  horizontal  Hoes  (susceptible  of  being 
variously  combined,  representing  numerals, 
words  and  sentences),  by  closing  and  breaking 
a  galvanic  circuit  more  or  lesa  rai^dly  for  tel- 
egraphing; comUned  with  machinery  to  record 
them. 

An  art  is  patentable  by  the  Act  of  18S6,  and 
so  Is  an  improvement  on  it.  ( Whiitemore  v. 
Cutter,  1  Gall.,  478;  PhiUim  on  PatmU,  102. 
liO;  King  v.  W/Ueler,  3  Bam.  &  Aid.,  849; 
Crane  v.  Price,  Webster's  P.  C.  409:  Bk. 
V.  Kneau.  4  W.  C.  C,  0  and  13;  MeClurg  v. 
Kingdand,  1  How.,  304;  Curtis  on  patentn, 
sec.  87:  French  v.  Bogen,  Opinion  Judges  Oner 
and  Kane;  Pamphlet  Eane,  J.,  Parker  v. 
Hulme,  p.  7.) 

The  art  is  distinct  from  the  means  employed 
in  its  exercise;  both  may  be,  and  imder  this 
patent  are,  patented. 

II.  Of  the  eighth  claim. 

This  claim  Is  declaratory,  and  is  to  the  effect 
that,  haviog  been  the  first  to  conceive  and  carry 
ioto  effect  a  plan  for  imprinting  telegraphic 
characters  by  the  power  of  electro-magnetism, 
he  negatives  the  idea  that  the  mere  instrumen- 
talities described  in  his  patent  constitute  the 
whole  of  tbe  invention  claimed  by  him,  or 
even  the  most  important  pert  thereof,  or  that 
he  intended  to  surrender  to  the  public  the  con- 
ception he  bad  reduced  to  practical  uUlity, 
should  anybody  else  be  able  to  devise  other 
means  for  accomplishing  the  same  end,  by  the 
use  of  the  same  power,  but  claims  It  as  his 
property. 

He  who  discovers  a  principle  and  devises  one 
mode  by  which  the  same  can  be  rendered  prac- 
tically useful,  is  entitled  to  a  patent  which 
shall  protect  him  to  tlie  fall  extent  of  his  In- 
vention and  against  all  other  devices  for 
using  it. 

102*]  *If  Morse,  therefore,  was  the  first  to 
discover  that  the  power  of  electro-magnetism 
could  be  used  for  the  purpose  of  recording 
telegraphic  signs,  and  devised  one  practical 
mode  for  using  it,  he  may,  by  a  general  claim, 
secure  to  himself  tbe  right  of  so  applying  it. 
as  well  as  the  particular  devices  by  which  he 
did  so. 

(London  Jour,  and  Rep.  Arts.  1850,  p.  180; 
Jupe  V.  Prait,  Webater'a  P.  0.,  146, 14«;  For 
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svth's  Patent,  Webster's  p.  C,  06,  97;  Crane 
V.  Price,  Webster's  P.  C,  400,  410;  Parkf, 
Little,  8  Wash.  G.  C,  197.) 

See  the  cases  collected  in  Lund  on  Patents, 
Law  Lib.,  Sept..  1851,  p.  87,  illustrating  the 
proposition  that  the  righta  of  the  patentee  are 
not  restricted  to  the  particular  application  or 
embodiment  of  his  invention,  but  extend  to  the 
exclusion  of  other  like  appllcadona. 

(Judge  Kane's  opinion,  ^noAanTtcaBe;  Fr. 
Inst.  Jour.,  1847;  and  I^i^let,  Parker  t. 
Sidme,  Jvdge  Kmm'b  opinion.) 

Patent  of  1846.   Re  iseued  1848. 

The  defenses  suggested  by  the  appellanu  to 
this  patent  are. 

I.  That  the  improvement  is  not  sufficiently 
described,  and  that  the  improvement  ii  not  Buf- 
flcieotty  discriminated. 

II.  That  it  isforthe  samelnventioD  that  was 
patented  to  Morse  In  the  patent  of  1840. 

II I.  That  it  was  In  use  and  on  sale  with  pat- 
entee's consent,  before  his  application  for  a 
patent. 

IV.  That  Morse  was  not  the  inventor. 

As  to  tbe  4lh  head,  the  counsel  for  the  appel- 
lees contended  that  the  following  Ust  was  shown 
by  the  evidence  to  have  been  invented  bjr 
Morse: 

1.  He  was  tbe  Orst  person  who  employed  an 
electro-magnet  placed  in  a  long  circuit  for 
telegraphic  purposes. 

2.  He  was  the  first  peraon  who  devised  suit- 
able machinery  for  rectntUng,  and  adapted  such 
machinery  to  an  electro-magnet  placed  In  a 
long  galvanic  circuit. 

8.  He  was  the  first  person  who  employed  an 
electro  magnet  placed  ina  Jonggalvaniccircnit 
to  open  and  close  another  long  galvanic  circuit 
for  telegraphic  purposes. 

4.  He  was  the  first  person  who  employed  an 
electro-magnet  placed  in  a  long  galvanic  cir- 
cuit, to  open  and  close  a  short  locu  circuit  at  a 
distance  lor  telegraphic  purposes. 

6.  'He  was  the  first  person  who  p1a<»d  in  tbe 
course  of  a  loDggalvaoic  circuit  at  various  dis- 
tances apart,  a  series  of  electro-magnets,  to 
open  and  close,  at  one  and  the  same  time,  a 
correfiponding  series  of  short  recording  circnils. 
by  meana  of  which  arrangement  an  operator  at 
one  station  could  simultaneously  reiwrd  at  a 
series  of  distant  telegraphic  stations. 

*0.  He  was  the  first  person  who  [*103 
adapted  to  an  electro- magnet  placed  la  a  loaf 
,^lvanic  circuit,  suitable  machinery  forreconl- 
mg  theestablibhmeot  and  duration  of  a  galvanic 
current  through  such  a  long  galvanic  current. 

7.  He  was  the  first  person  who  devised  a 
process  or  mode  of  eetabliahing  and  continuing 
at  determinate  intervals  of  time  a  galvanic  cur- 
rent through  a  circuit  of  conducton,  and  of 
recording  the  establiahment  of  such  current  la 
dots  and  lines. 

8.  He  was  iheflrst  person  who  devised  as^ 
tern  of  signs  formed  of  the  combination  of  dots 
and  lines,  and  so  ai^lcable  to  the  above  pnc- 
ess  of  recording,  as  to  render  It  availawe  fbr 
representing  at  a  distance,  letters,  words  and 
sentences. 

U.  He  was  the  first  person  who  employed 
electro-magnetism,  when  developed  in  ibemaa- 
ner  and  by  the  meana  specified,  to  produce di«- 
tlnguiahable  slgos  lor  tel^smpliing. 
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10.  He  was  the  first  peraon  who  adapted  to 
an  electro-magoet  a  lever  with  ao  adjuatabte 
re-acting  ^riDg,  aod  adjustable  stops  for  limit- 
iag  tbe  play  of  such  armature,  and  thus  formed 
t  receiviag  electro  magnet,  susceptible  of  nice 
relation  so  as  to  opertUe  equally  with  tbe 
vatyhig  force  of  the  galvanic  currents  in  a  long 
or  mdn  circuit. 

11.  He  was  the  flrat  person  who  combined 


such  an  electro-magnet  in  a  long  circuit  with  a 
short  recording  circuit,  to  be  opened  imd  closed 
by  such  electro-magnet. 

12.  He  was  the  first  person  who  devised  and 
constructed  an  apparatus  or  machioc  for  tele- 
graphing, consieting  of  the  several  following 
parts,  sustiuning  to  each  other  the  several  rot- 
lowing  relations,  and  performing  the  several 
following  functions  respectively: 


1.  A  main  circuit. 


8.  A  main  twtteiT  series, 


8.  Operatliv  keys, 


t.  A  serlee  of  reoelvlnc 
mtgneVi. 


5.  Adjuattny  sorewst 

S.  *OtBoe  circuits, 

I.  Oflloe  balt«ry  series, 

S.  Harklnff  apparatus, 

0.  Bevlaten, 

U.  Oflloe  miffnets, 

II.  Certain  process. 
It.  A  system  of  signs. 


wlilch  con- 
«tatsof 


eaob  of 
which  COD' 
filets  of 


a  lonnr  oondiiotor  extend-  the  function 
ing  tbrougli  several  of  which  Is 
■uiUonB, 


a  number  of  cups  ar- 
raoved  along  tlie  main 
conaucstor. 


a  small  metalllo  lever, 


an  electn>  magnet,  with 
lever  and  re-aotlng 
spring, 

movable  screws  to  resru- 
late  force  of  re-actlng 
sprlDg  and  play  of 
lever, 

s  circuit  of  conductors 
limited  to  each  office, 

a  certain  number  of 
Grove  cups  at  each  sta- 
tion. 


a  fine-pointed  piece  of 
Iron,  pen  lever,  and 
grooved  roller, 

a  series  of  clock  work 
moved  by  a  weight  reg- 
ulated l)y  a  fly, 

an  eleotKMnagnet, 


in  efltabllshlnii,  continu- 
ing and  Interrupting  a 
galvanic  current 
through  the  main  cir- 
cuital determinate  in- 
tervals, 


dots  and  lines  to  repre- 
sent the  lettera  of  tbe 
alphabet  and  numerals. 


to  transmit  the  gal- 
vanic current  through 
its  whole  length  when- 
ever it  Isdoaed. 

to  supply  the  main  con- 
ductor with  a  current 
Bufflolent  to  work  the 
electro-magnets  In  Its 
course. 

to  break  and  dose  tbe 
malndronlt. 


to  close  the  olBoe  circuit 
when  a  current  paeses 
tbruugb  the  main  cir- 
cuit. 

to  render  receiving  mag- 
nets sensitive  to  vary- 
ing force  of  main  cur- 
rent. 

to  transmit  the  [*104 
power  to  mark  tbe  paper. 

to  generate  and  supply 
the  office  oiroutt  wltti  a 
cu  rrent  of  greater  force 
than  the  main  circuit 
current. 

to  indent  dots  and  lloea 
upon  paper. 


to  move  the  paper  uni- 
formly under  tbe  point 
of  the  pen. 

to  develop  the  power 
by  which  the  pen  marks 
In  the  groove  of  a 
roller. 

2.  To  produce  audible, 
distlugulshable  soundB. 

to  record  dots  and  lines 
at  one  or  many  distant 
stations  at  tbe  will  of  a 
distant  operator. 

1.  When  applied  to  the 
record,  to  render  such 
record  iotelllKlble. 

2.  When  applied  to  tbe 
sounds  of  tbe  office 
magnetfto  render  those 
Bounds  intelligible. 


18.  The  art  of  recording  dots  and  lines  at  a 
distance  for  teleerapbing. 

The  counsel  then  examined  the  question  of 
infringement  of  each  patent,  separately,  and 
omclndied  with  the  fouowing: 

AppeOants  infUnas  the  Patenlt  pf  IS40  and 
lS46joinuj/  eomidertd. 

It  is  proper  to  consider  the  claims  of  tbe  pat- 
ents together,  and  in  connection  with  the  speci- 
fications as  well  as  separately,  in  order  to  secure 
the  real  invention  to  the  patentee. 

The  joint  effect  of  tbe  several  claims  of  tbe 
Ant  patent,  apart  from  the  specific  things 
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clamed  in  each,  makes  it  a  patent  also  for 

Morse's  new  art,  process,  and  system  of  tele- 
graphing, by  recording  the  variable  duration 
of  the  galvanic  current,  in  dots  and  lines. 

The  second  patent  is  for  an  improvement  in 
the  means  by  which  that  art  was  carried  Into 
effect. 

The  two  together  constitute  the  art,  process, 
system  and  'means  of  telegraphiog  as  [*105 
improved;  or,  in  other  words,  theTetegraph. 

This  whole  system  or  telegraph  so  jointly 
considered,  as  used  by  tbe  appellants,  in  all  its 
main  features,  is  copied  from  that  of  the  appel- 
lees.  Thai  it  is  so,  will  appear  from  tbe  f  ollow- 
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Ing  table,  showing  th«  several  parts  of  the  ap- 1  ing  an  apparstua  for  tel^raphing,  consisting 
paratus  and  byeacb,  andthdrsevetalTelatkMMjof  the  following  parts,  nist^mng  to  eadiotber 
and  fnncUoDB.  tbe  several  following  relatkms,  and  performing 

The  appellants  and  appellees  agree  in  employ- '  the  several  following  funcUons.  respectivety: 


L  A  main  circuit. 


wbitdi  ooiudBtB 
of 


2L  A 


main  battery 
Berlee, 


9.  Operatlnv  kejs, 

4.  Awrlesof  recetvlDff 
ouMTQeta, 

6.  AcUuatlDffioreirs, 


6.  Offioe  olrcrults. 


7.  Offloe  batteiy  se- 


8.  A  pen  point,  pen 
lever,  ana  grooved 
lever, 

9.  Befflsters, 

10.  Offloe  nuwneta. 

*1L  A  certain  prooesB, 
IS.  A  sTstem  of  ligns. 


eaob  of  whloli 
ooniistfl  of 


which  oonslsts 


a  lonff  oondactor  ez- 
tending  tbrouch  aav-l  of  which  la 
eral  stations. 


a  number  of  cups  ar- 
ranved  alon«  tbe 
nuun  conductor. 


a  Bmall  metallic  lever, 


an  eleotro-a)asiiet.irltb 
lever,  and  re-actlnfr 
sprlag, 

movable  screws  to  reg- 
ulate force  of  re-act- 
Inff  spring-  and  play  of 

lever, 

circuit  of  conductors 
limited  to  each  olBoe, 


a  certain  number  of 
Grove  cups  at  each 
station, 

a  flna  pointed  piece 
of  Iron,  lever  and 
fftooved  roller, 

a  serlee  of  clock  work 
moved  br  a  welsht 
nvulatedbr  al^, 

an  eleotro-maguet, 


In  Mtabllsbinff,  con- 
tinulDfT  and  Inter- 
ruptlnff  a  galvanic 
current  througb  main 
drcu  it  at  determinate 
Intervals, 

of  dots  and  lines  to  rep- 
resent tbe  letters  of 
the  alphabet  and  nu- 
merals. 


the    function  to  transmit  tbe  galranio 


current  tbrouffh  Iff 
wbole  lenirtb,  whenever 
It  la  closed. 

to  supply  the  main  coo- 
duotor  with  a  current 
sufficient  to  work  tbe 
electro-mavnets  in  its 
course. 

to  break  and  ciose  the 
main  circuit. 

to  close  the  office  circuit 
when  a  current  pssMS 
through  main  olrenit. 

to  render  reoelvinr  msg- 
net  sensitive  to  wr- 
ing force  of  main  cur- 
rents. 

to  transmit  the  power  to 
mark  the  paper. 

to  generate  and  supplj 
the  offioe  drouit  with  s 
current  of  itreater  force 
than  the  mala  drcoit 
current. 

to  indent  dots  and  llnei 
upon  paper. 


to  move  tbe  paper  nnl- 
formijr  under  the  point 
of  the  pen. 

1.  To  develop  tbe  pow- 
er by  whiob  the  pen 
marks  In  tbe  groove  of 
a  roller. 

S.  To  produce  audible  dis- 
tlngulsbable  sounds. 

to  record  dots  and  [*1M 
lines  at  one  or  many  dis- 
tant stations)  at  tbe  will 
of  a  distant  operativ. 


I.  When  applied  to  tbe 
record  to  render  such 
record  intelligible. 

t.  When  spplied  to  tbe 
sounds  of  the  nfflce  msf- 
net,  to  render  tboss 
sounds  Intelligible. 


Jtfr.  Oh^Ju^iee  Tmaaj  delivered  the  opin- 
ion of  tbe  coart: 

In  proceeding  to  pronounce  judgment  in  this 
case,  the  court  IS  sensible,  not- only  of  its  im- 
portance, but  of  the  difficulties  in  some  of  the 
questions  which  it  presents  for  decision.  The 
case  was  argued  at  the  last  term,  and  continued 
over  by  the  court  for  tbe  purpose  of  giving  it 
a  more  deliberate  examination.  And  since  the 
continuance,  we  have  received  from  the  coun- 
sel on  both  sides  printed  arguments,  in  which 
all  of  the  questions  raised  on  the  trial  have  been 
fully  and  elaborately  discussed. 

The  appellants  take  three  erounds  of  defense. 
Id  tbe  first  place,  they  deny  that  Professor  Morse 
was  the  first  and  original  Inventor  of  tbe  Elec- 
tro-Magnetic Telegraphs  described  in  his  two 
re  issued  patents  of  1848.  Second,  they  insist 
that  if  he  was  tbe  original  inventor,  tbe  patents 
under  which  he  claims  have  not  been  issued 
conformably  to  tbe  Acts  of  Congress,  and  do 
not  confer  on  him  the  right  to  the  exclusive 
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use.  And  third,  if  these  two  propositions 
are  decided  against  them,  they  insist  that  the 
Telegraph  of  O'Reilly  is  substaniiatly  differoit 
from  that  of  l^fessor  Horse,  and  tbe  use  irf  it, 
therefore,  no  infringement  of  his  rights. 

In  determining  these  questions  we  shall,  in 
the  first  instance,  confine  our  attention  to  the 
patent,  which  Profesaor  Morse  obtained  in 
1840,  and  which  was  re-issued  in  1848.  Tht 
main  dispute  between  the  parties  is  upon 
the  validity  of  this  patent;  and  the  deciuoo 
upon  it  will  dispose  of  the  chief  points  in  con- 
troversy in  tbe  other. 

In  relation  to  the  first  point  (the  origioali^ 
of  the  invention),  many  wltncwes  have  ben 
examined  on  both  sides. 

It  is  obviouB  that,  for  some  years  brfoie  Pro- 
fessor Morse  made  his  Invention,  sdentiflc  men 
in  different  parts  of  Europe  were  earnestly  en- 
gaged in  the  same  pursuit.  Electro-magnetbrn 
itself  was  a  mxnt  disoovery,  and  opened  u> 
them  a  new  and  unexplored  field  for  their  labon, 
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and  minds  of  a  htgb  order  were  engaged  Id 
((erelnping  iu  power  and  the  purpowR  to  which 
it  miriit  be  applied. 

107*]  'Professor  Henry,  of  the  Smithsonian 
Institute,  states  io  his  testimony  that,  prior  to 
the  winter  of  1810-20,  an  electro- magnetic  tele- 
grq>h — that  is  to  say,  a  teleerapb  operating  by 
the  combined  influence  of  electricity  and  mag- 
netism—was  not  poBsible;  that  the  scientific 
principles  on  which  it  is  founded  were  until 
then  unknown;  and  Uiat  the  first  fact  of  elec 
tro-augoetiam  was  dlsoovered  by  Oersted,  of 
Copenhagen,  In  that  winter,  and  waa  widely 
published,  and  the  account  everywhere  re- 
ceived with  interest. 

He  also  gives  an  account  of  the  various  dis- 
coveries, subsequently  made  from  time  to  time, 
by  different  persons  in  different  places,  develop- 
ing its  properties  and  powers,  and  among  them 
bis  own.  Re  commenced  his  reBearches  in 
1838,  and  pursued  them  with  ardor  and  success, 
from  that  time  until  the  telegraph  of  Professor 
Monte  was  established  and  in  actual  operation. 
And  it  is  due  to  him  to  say  that  no  one  has 
contributed  more  to  enlarge  the  knowledge  of 
electro- magnetism,  and  to  lay  the  foundations 
of  the  great  invention  of  which  we  are  speak- 
iog,  than  the  profeesor  himself. 

It  is  unnnecessary,  however,  to  give  in  detail 
the  discoveries  enumerated  by  him— either  his 
own  or  those  of  others.  But  it  appears  from 
his  testimony  that  very  soon  after  the  discovery 
made  by  Oersted,  it  was  believed  by  men  of 
science  that  this  newly-discovered  power  might 
be  used  to  communicate  intelligence  to  distant 
^aces.  And  lief  ore  the  year  1^,  Ampere,  of 
Paris,  one  of  the  most  sutweasful  cultivaton  of 
physical  science,  proposed  to  the  French  Acad- 
emy a  plan  for  that  purpose.  But  b  is  project  was 
never  reduced  to  practice.  And  the  discovery 
made  by  Barlow,  of  the  Royal  Military  Academy 
of  Woolwich,  England,  in  1825,  that  the  gal- 
vanic  current  gnatly  diminished  in  power  as 
the  distance  increased,  put  at  rest,  for  a  time, 
all  attempts  to  construct  sn  electro- magnetic 
tel^raph.  Bubsequent  discoveries,  however, 
revived  the  hope;  and  in  the  year  1883,  when 
Professor  Morse  appears  to  have  devoted  him- 
self to  the  subject,  the  conviction  was  general 
among  men  of  science  everywhere  that  the 
object  could,  and  sooner  or  later  would  Ik, 
aocompUshed. 

The  great  diflQculty  in  their  way  was  the 
fact  that  the  galvanic  current,  however  strong 
ID  the  beginning,  became  gradually  weaker  as 
it  advsnced  on  the  wire;  and  was  not  strong 
enough  to  produce  a  mechanical  effect,  after  a 
certain  distanoe  bad  been  traversed.  But.  en- 
Cfiura^  hy  tlie  discoveries  which  were  made 
from  Ume  to  time,  and  strong  in  the  belief  that 
an  electra  magnetic  telegraph  was  practicable, 
muiy  eminent  and  scientific  men  in  Europe  as 
well  as  in  this  country,  became  deeply  enpigfd 
in  endeavoring  to  surmount  what  appeared  to 
be  the  chief  obstacle  to  its  buccces.  And  in  this 
108*]  state  of  *thing8  it  ought  not  to  be  a 
matter  of  surprise  that  four  different  magnetic 
telegraphs,  purporting  to  have  overcome  the 
difficulty,  should  be  invented  and  made  public 
so  nearly  at  the  same  Ume  that  each  has 
clnimed  a  priority ;  and  that  a  close  and  careful 
scrutiny  of  tbe  facu  in  each  case  is  necessary 
to  decide  between  them.  The  inventions  were 
Bxmuu>  ItL 
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BO  nearly  simultaneous,  that  neither  inventor 
can  be  justly  accus^  of  having  derived  any 
aid  from  the  discoveries  of  the  otner. 

One  of  these  inventors,  Doctor  Steiaheil. 
of  Munich,  in  Germany,  communicated  his 
discovery  to  the  Academy  of  Science  in  Paris, 
on  the  10th  of  July,  1888,  and  states  in  his 
communication,  that  it  had  been  in  operation 
more  than  a  year. 

Another  of  the  Buropean  inventors,  Pro- 
fessor .Wheatstone,  of  London,  in  the  month 
of  April,  18:i7,  explained  to  Professors  Henry 
and  Bacfae,  who  were  then  in  London,  bu 
plan  of  an  electro-magnetic  telegraph,  and  ex- 
hibited to  them  his  method  of  bringing  into 
action  a  second  galvauic  circuit,  in  order  to 
provide  a  remedy  for  the  diminution  of  force 
in  a  long  circuit;  but  it  appears,  by  the  testi- 
mony of.  Professor  Gale,  that  the  patent  to 
Wheatstone  and  Cooke  was  not  sealed  unUI 
January  SI.  1640,  and  their  specification  was 
not  filed  until  the  2Ut  of  July,  in  the  same 
year;  and  there  is  no  evidence  that  any  de- 
scription of  it  was  published  before  1889. 

The  remaining  European  patent  is  that  of  Ed- 
ward Davy.  His  patent,  it  appears,  was  sealed 
on  the  4th  of  July.  1888,  but  his  speciflcaUon 
was  not  filed  untilJanuary  4,  1889; and  when 
these  two  English  patents  are  brought  Into 
competition  with  that  of  Morse,  they  must 
take  date  from  the  time  of  filing  their  respect- 
ive specifications.  For  it  must  lie  borne  in 
mind  that,  as  the  law  then  stood  in  England, 
the  inventor  was  allowed  six  months  to  file 
the  description  of  his  invention  after  bis  pat- 
ent was  sealed;  while,  in  this  country,  the 
filing  of  the  specification  is  dmaltaneous  with 
the  application  for  patents. 

Tbe  defendants  contend  that  all,  or  at  least 
some  one  of  these  European  telegraphs,  were 
invented  and  made  public  before  the  discovery 
claimed  by  Morse;  and  that  the  process  and 
method  by  which  he  conveys  intelligenee  to 
a  distance  Is  substantially  the  sune,  with  the 
exception  only  of  its  capacity  for  fmprenlng 
upon  paper  tbe  marks  or  signs  described  in 
the  alphabet  he  invented. 

Waiving,  for  tbe  present,  any  remarks  upon 
the  identity  or  similtude  of  these  inventions, 
the  court  is  of  opinion  that  the  first  branch  of 
the  objection  cannot  t>e  maintained,  and  that 
Morse  was  the  flnt  and  original  inventor  of  tbe 
telegraph  described  in  his  specification,  and 
preceded  the  Uiree  European  inventions  relied 
on  by  the  defendants. 

•The  evidence  is  full  and  clear,  that,  ['lOD 
when  be  was  returning  from  a  visit  to  Europe, 
in  1883.  be  was  deeply  engaged  upon  this  sub- 
ject during  the  voyage;  and  that  the  process 
and  means  were  so  far  developed  and  arranged 
in  his  own  mind,  that  he  was  confident  of  ulti- 
mate success.  It  is  in  proof  that  he  pursued 
these  investigations  with  unremitting  ardor  and 
industry,  tntemiplcd  occasionally  by  pecuniary 
embarrassments;  and  we  think  that  it  is  es- 
tablished, by  the  testimony  of  Professor  Gale 
and  olhers,'  that  early  in  tbe  spring  of  1887. 
Morse  had  inventecf  his  plan  for  comliining 
two  Or  more  electric  or  galvanic  circuits,  with 
independent  iMtteries  for  the  purp<Me  of  over- 
coming the  diminished  force  of  electro-mag- 
netism in  tong  drcuita,  alUiongh  it  was  not 
discioeed  to  the  witness  until  uterwards;  and 
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that  there  la  reasonable  gmond  for  believing 
that  he  bad  so  far  completed  hia  invention,  that 
the  whole  process,  combination,  powers  and 
machinery,  were  arranged  in  tiis  mind,  and 
that  the  delay  in  brining  it  out  arose  from  his 
want  of  means.  For  it  required  the  highest 
order  of  mechanical  skill  to  execute  and  adjust 
the  nice  and  delicate  work  necessary  to  put  the 
telegraph  into  operation,  and  tlie  slightest 
error  or  defect  would  have  been  fatal  to  its 
success.  He  had  not  the  means  at  that  time  to 
procure  the  services  of  workmen  of  that  char- 
acter; and  without  their  aid  no  model  could  be 
prepared  which  would  do  justice  to  his  io- 
venlioD.  And  it  moreover  required  a  large  sum 
of  money  to  procure  pnnwr  materials  for  the 
work.  He,  however,  fifed  his  caveat  on  the 
6th  of  October,  1837.  and.  on  the  7th  of  April. 
1838,  applied  for  his  patent,  accompanying  bis 
application  with  a  specitlcstion  of  his  inven- 
tion, and  describing  the  process  and  means  used 
to  produce  the  effect,  it  is  true  that  O'Reilly, 
in  his  answer,  alleges  that  the  plan  by  which  he 
now  combines  two  or  more  «dvanic  or  electric 
currents,  with  independent  oatteriea,  was  not 
contained  In  that  ^'ciflcation,  but  discovered 
and  interpolated  afterwards;  but  there  is  no 
evidence  whatever  to  support  this  charge.  And 
we  are  satisfied,  from  the  testimony,  that  the 
plan,  as  It  now  appears  in  his  specification,  had 
then  tieen  invented,  and  was  actually  intended 
to  be  described. 

With  this  evidence  before  us,  we  think  It  Is 
evident  that  the  invention  of  Morse  was  prior 
to  thatof  Steinheil,  Wbeatstone,  or  Davy.  The 
discovery  of  Steinbeil,  taking  the  lime  which 
he  himself  gave  to  the  French  Academy  of 
Science,  cannot  be  understood  as  carrying  it 
back  beyond  the  months  of  May  or  .June  ,1837. 
And  that  of  Wheatatone,  as  exhibited  to  Pro- 
fessors Henry  and  Bacho,  goes  back  only  to 
April  in  that  year.  And  there  is  nothing  in 
the  evidence  to  carry  back  the  invention  of 
Davy  beroad  the  4th  of  January,  1889,  when 
1  lO*]  his  specification  *wn8  filed,  except  a 
publication  said  to  have  been  mode  in  the  Lon- 
don Mechanics'  Magazine.  January  20,  1838; 
and  the  invention  of  Morde  is  jtistly  entitled  to 
take  date  from  early  in  the  spring  of  1887.  And 
In  the  description  of  Davy's  invention,  as  given 
in  the  publicalion  of  January  SO.  1838.  there  is 
nothing  specified  which  S^orse  could  have 
l)orrowcd ;  and  we  have  no  evidence  to  show 
that  bis  invention  ever  was  or  could  be  carried 
into  successful  operation. 

In  relation  to  wheatatone,  there  would  seem 
to  be  some  discrepancy  in  the  testimony.  Ac- 
cording to  Professor  Gate's  testimony,  as  before 
mentioned,  the  specification  of  Wbeatstone  and 
Cook  was  not  filed  until  Jul?  31,  1840.  and 
his  information  Is  derived  from  the  London 
•lournal  of  Arts  and  Sciences.  But  it  appears, 
by  the  testimony  of  Edward  F.  Barnes,  that 
this  telegraph  was  in  actual  operaiion  in  188V. 
And,  in  the  case  of  Thg  Eteetrte  Tdegraph  Com- 
j}tmy  V.  Brett  &  Little,  10  Common  Pleas  Re- 
jKirls.  by  Scott,  his  specification  is  said  to  have 
been  filcil  December  13,  1837.  But  if  tlie  last- 
mentioned  date  is  taken  as  the  true  one,  it 
would  not  make  his  invention  prior  to  that  of 
Morse.  And  even  if  it  would,  yet  this  case 
must  be  decided  by  the  testimony  in  the  record, 
and  we  cannot  go  out  of  it,  and  take  into  con- 
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sideratton  a  fact  stated  in  a  book  of  reports. 
Moreover,  we  have  noticed  thlscase  merely  be- 
cause it  has  been  pressed  into  the  argument. 
The  apEKJiiants  do  not  mention  it  in  their  an- 
swer, nor  put  their  defense  on  it.  And  if  theevi- 
denceof  its  priority  was  conclusive,  it  would 
not  avail  them  in  this  suit.  For  they  cannot 
be  allowed  to  surprise  the  patentee  by  evidence 
of  a  prior  Invention,  of  which  they  gave  him 
no  notice. 

But  if  the  priority  of  Morse's  invention  was 
more  doubtful,  and  it  was  conceded  that  in 
fact  some  one  of  the  European  inventors  had 
preceded  him  a  few  months  or  a  few  weeks. 
It  would  not  invalidate  his  patent.  Tbe  Act  of 
Congrasi  proTidea  Uiat,  when  thu  patentee  be- 
lieves himself  to  be  the  first  inventor,  a 
previous  discovery  in  a  foreign  country  fhall 
not  render  his  patent  void,  unless  such  ditacov- 
cry.  or  some  substantial  part  of  it,  bad  been 
before  patented  or  described  in's  printed  pub- 
lication. 

Now.  we  suppose  no  one  will  doubt  that  Morse 
believed  himself  to  be  the  original  inventor, 
when  he  applied  for  his  patent  in  April,  1836. 
Sielnheirs  discovery  does  not  app^  to  have 
been  ever  patented,  nor  to  have  been  described 
in  any  printed  publication  until  July  of  that 
year.  And  neither  of  the  English  inventions 
are  shown  by  tbe  testimony  to  have  been 
patented  until  after  Morse's  application  for  a 
patent,  nor  to  have  been  so  oeacribed  In  any 
previous  publication  as  to  embrace  *any  [*  1 1 1 
substantial  part  of  bis  invention.  And  if  bis 
application  for  a  patent  was  made  under  soch 
circumstances,  the  patent  is  good,  even  if  in 
point  of  fact  be  was  not  tbe  Orst  inventor. 

In  this  view  of  the  subject,  it  is  unnecessary 
to  compare  the  telegraph  of  Morse  with  these 
European  inventions,  to  ascertain  whether 
they  are  aubsianlhilly  the  same  or  not.  If  they 
were  the  same  In  every  particular.  It  would 
not  impair  bis  rights.  But  it  is  Impoedble  to 
examine  them,  and  look  at  the  process  and  the 
machinery  and  results  of  each,  so  far  as  tbe 
facts  are  before  us.  without  perceiving  at  once 
the  substantial  and  essential  difference  between 
them  and  the  decided  superiority  of  the  one  in- 
vented  by  Professor  Morse. 

Neither  can  the  inqutrim  he  made,  or  the 
information  or  advice  he  received,  from  men 
of  science  in  the  course  of  his  researches, 
impair  his  right  to  the  character  of  an  inventor. 
No  invention  can  possibly  be  made  a>nRisting 
of  acombinatiooof  different  elcmenlsof  power, 
without  a  thorough  knowledge  of  the  proper- 
ties of  each  of  them,  and  the  mode  in  which 
they  operate  on  each  other.  And  it  can  nuUce 
no  difference,  In  this  respect,  whether  be  de- 
rives his  information  from  books,  or  from  con- 
versation with  men  skilled  in  the  science.  If 
it  were  otherwise,  no  patent,  in  which  a  com- 
bination of  different  elements  fs  used,  could 
ever  be  obtained.  For  no  man  ever  made  such 
an  invention  without  having  first  obtained  this 
information,  unless  it  was  discovered  by  some 
fortunate  accident.  And  it  is  evident  that  euch 
an  invention  as  the  Electro-Magnetic  Telegraph 
could  never  have  been  brought  into  action  with- 
out it.  For  a  very  high  degree  of  scientific 
knowledge  and  the  nicest  skill  in  the  morhHDic 
arts  are  combined  in  it,  and  were  both  neces- 
sary to  bring  it  into  luooeMfol  operation.  And 
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ibe  fact  that  Morae  sought  and  obtained  the 
Dueeurj  infonnailoD  and  counwl  from  the 
bMt  sources,  and  acted  upon  it,  neither  im- 
nin  hiB  rights  as  an  inventor,  nor  detracts  from 
bis  merits. 

Regarding  Professor  Morse  as  the  first  and 
ori)cinal  inventor  of  the  Telegraph,  we  come  to 
the  objections  which  have  been  made  to  the 
validity  of  his  patent. 

We  do  not  think  it  necessary  to  dwell  upon 
the  objections  tsken  to  the  proceedings  upon 
which  the  first  patent  was  issued,  or  to  the  ad- 
ditional specifications  of  the  re-issued  patent  of 
1848.  In  relation  to  the  first,  if  there  was  any 
stleratioD  at  the  suggestion  of  the  commissioner, 
it  appears  lo  have  been  a  matter  of  form  rather 
tiisD  of  substance;  and,  as  regards  the  second, 
tliere  is  nothiug  in  the  proof  or  on  the  face  of 
tbe  re-issued  patent  to  show  that  the  iovention 
tiiereiu  descrilied  is  not  the  same  with  the  one 
intended  tobesecured  by  tbeorigiual  patent.  It 
1 1 2*J  'was  re-issued  by  the  proper  lawful  au- 
thority ;  and  it  was  tbe  duty  of  the  commEssioner 
of  patents  to  see  that  it  did  not  cover  more  than 
the  original  invention.  It  must  be  presumed, 
therefore,  that  it  does  not,  until  tbe  contrary 
tpfem.  Variations  from  tbe  description  given 
in  the  former  specification  do  not  necessarily 
imply  that  it  is  for  a  different  discovery.  The 
right  to  surrender  the  old  patent,  ana  receive 
another  in  its  place,  was  given  for  the  purpose 
of  enabling  the  patentee  to  give  a  more  perfect 
deKription  of  bis  invention,  when  any  mistake 
or  oversight  was  committed  in  bis  first.  It 
oecesaarily.  therefore,  varies  from  it.  And  we 
see  nothing  in  the  re-issued  patent  that  may  not, 
without  proof  to  the  contrary,  be  regarded  as 
a  more  careful  description  than  the  former  one, 
explaining  more  fully  tbe  nice  and  delicate 
manner  in  which  the  diflerent  elements  of 
power  are  arranged  and  combined  together 
and  act  upon  one  another,  in  order  to  produce 
the  effect  described  io  the  specificaUon.  Nor 
u  it  void  because  it  do^  not  bear  tbe  same  date 
with  his  French  patent.  It  is  not  necessary  to 
inquire  whether  tbe  application  of  Profe8s.or 
Horae  to  the  Patent  Office,  in  1838.  before  he 
went  to  France,  does  or  does  not  exempt  bis 
patent  from  the  operation  of  the  Act  of  Oon- 
sresB  upon  this  subject.  For,  if  it  should  be 
decided  that  it  does  not  exempt  it.  the  only  ef- 
fect ot  that  decision  would  be  to  limit  tbe  mo- 
nopoly to  fourteen  years  from  the  date  of  tbe 
foreign  patent.  And,  in  either  case,  the  patent 
was  in  full  force  at  the  time  the  injunction  was 
granted  by  the  Circuit  Court,  and  when  the 
present  appeal  stood  r^larly  for  hearing  in 
this  court. 

And  this  brings  us  to  the  exceptions  taken  to 
the  specification  and  claims  of  tbe  patentee  in 
the  re  issued  patent  of  1848. 

We  perceive  nn  well-founded  objection  to  the 
description  which  is  given  of  the  whole  inven- 
tion and  its  separate  parts,  nor  to  his  right  to  a 
patent  for  tbe  first  seven  inventions  set  forth 
In  the  spec^flcation  of  his  claims.  The  difficulty 
arises  on  the  eighth. 

It  is  in  the  following  words: 

"  Eighth.  I  do  not  propose  to  limit  myself  to 
the  specific  macbinoty  or  parts  of  machinery 
described  in  the  foregoing  specification  and 
claims;  the  essence  of  my  invention  being  the 
use  of  the  moiire  power  of  the  electric  or  gal- 
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vanic  current,  which  I  call  electro  mngnotism. 
however  developed,  for  marking  or  printing  in- 
telligible characters,  signs  or  letters,  at  any  dis- 
tances, being  a  new  application  of  that  power 
of  which  I  cliUm  to  be  tbe  fint  inventor  or  dis- 
coverer." 

It  is  impossible  to  misunderstand  tbe  extent 
of  this  clum.  He  claims  ihe  exclusive  right  lo 
every  improvement  where  the  motive  power  is 
the  electric  or  galvanic  current,  and  the  result 
is  the  marking  or  printing  intelligible  cbarac- 
acters,  signs  or  letters  at  a  distance. 

*If  this  claim  can  be  maintained,  it  [*113 
matters  not  by  what  process  or  raacbinery  the 
result  is  accomplished.  For  aught  that  we  now 
know  some  future  inventor,  in  the  onward 
march  of  science,  may  discover  a  mode  of 
writing  or  printing  at  a  distance  by  means  of 
the  elMtric  or  galvanic  current,  without  using 
any  part  of  the  process  or  (Combination  set  forth 
in  the  plaintiff's  specification.  His  invention 
may  be  less  complicated — less  liable  to  get  out 
of  order — less  expensive  in  construction,  and  in 
its  operation.  But  yet  if  it  is  covered  by  thia 
patent  the  inventor  could  not  use  it,  nor  the 
public  have  the  benefit  of  It  without  the  per- 
miKsion  of  tbis  patentee. 

Nor  is  this  all;  while  he  shuts  tbe  door 
.  against  Ibe  inventions  of  other  persons,  tiie  pat- 
entee would  be  able  to  avail  himself  of  new  dis- 
coveries in  the  properties  and  powers  of  elec- 
tro-magnetism which  scientific  men  might 
bring  to  light.  For  he  says  he  does  not  confine 
bis  claim  to  tbe  machinery  or  parts  of  machin- 
ery, which  he  specifies;  but  chiims  for  himself 
a  monopoly  in  its  use,  however  developed,  for 
the  purpose  of  printing  at  a  distance.  New 
discoveries  In  physical  science  may  enable  liim 
to  combine  it  with  new  agentji  and  new  ele- 
ments, and  by  that  means  attain  tbe  object  in 
a  manner  superior  to  tbe  present  process  and 
altogether  different  from  it.  And  if  he  can 
secure  the  exclusive  u»e  by  bis  present  patent 
he  may  vary  it  with  every  new  discovery  and 
development  of  the  science,  and  need  place 
no  descriptioD  of  the  new  manner,  process  or 
machinery,  upon  the  records  of  the  patent  of- 
fice. And  when  his  patent  expires,  the  pub- 
lic miut  apply  to  him  to  learn  what  it  is.  In 
fine,  be  claims  an  exclti^ve  right  to  use  a  man- 
ner and  process  which  he  has  not  described 
and  indeed  had  not  invented,  and  therefore 
could  not  describe  when  he  obtained  his  patent. 
Tbe  court  is  of  opinion  that  the  claim  is  too 
broad,  and  not  warranted  by  law. 

No  one,  we  suppose,  will  maintain  that  Ful- 
ton could  have  taken  out  a  patent  for  his  in- 
vention of  propcllintr  vessels  oy  steam,  descril)- 
ing  the  process  and  muchinery  be  used,  and 
claimed  under  it  the  exclusive  right  to  use  the 
motive  power  of  steam,  however  developed, 
for  the  purpose  of  propelliog  vessels.  It  can 
hanily  be  supposed  that  under  such  a  patent 
he  could  have  prevented  tlie  use  of  the  im- 
proved mauhiucry  which  science  has  since  in- 
troduced; although  the  motive  power  is  steam, 
and  the  result  w  the  propulsion  of  vessels. 
Neither  could  the  man  who  first  discovered 
that  steam  might,  by  a  proper  arrangement  of 
macbinory,  be  used  as  a  motive  power  to  grind 
corn  or  spin  cotton,  claim  ibc  right  Xd  the  cx- 
:  elusive  use  of  stetun  as  a  motive  power  for  ibe 
puipoee  of  producing  such  effects. 
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Again,  the  use  of  Bleam  as  a  motive  power 
in  printing  presses  is  comparatiTely  a  modem 
1 14*1  discovery.  Was  the  flist  inventor  *of 
a  machine  or  proceas  of  this  kind  entitled  to  a 
patent,  givine  him  the  exclunve  right  to  use 
steam  as  a  motive  power,howeTer  developed,  for 
the  purpose  of  marking  or  printing  intelligible 
characters?  Could  he  have  prevented  the  use 
of  any  other  press  subsequenuy  invented  where 
steam  was  used?  Tet  so  far  as  patentable  rights 
are  concerned  both  improvements  must  stand 
on  the  same  principles.  Both  use  a  known  mo- 
tive power  to  print  inteltiglble  marks  or  letters; 
and  it  can  make  no  difference  in  tbetr  legal 
rights  under  the  patent  laws,  whether  the 
printing  is  done  near  at  hand  or  at  a  distan(«. 
Both  depend  for  success  not  merely  upon  the 
motive  power,  but  tnxm  the  maditnery  with 
which  it  is  combinea.  And  It  has  never,  we 
believe,  been  supposed  by  anyone,  that  the 
first  inventor  of  a  steam  printbg  press  was 
entitled  to  the  exclusive  use  of  steun,  as  a  mo- 
tive power,  however  developed,  (or  marking  or 
printing  intelligible  charactere. 

Indem,  the  acts  of  the  patentee  himself  are 
inconsistent  with  the  claim  made  in  his  behalf. 
For  in  1846  he  took  out  a  patent  for  his  new 
improvement  of  local  circuits,  by  means  of 
which  intelligence  could  be  printed  at  interme- 
diate places  along  the  main  lineof  the  telegraph ; 
and  he  obtained  a  re-Issued  patent  for  tnis  in- 
vention in  1848.  Yet  in  this  new  invention 
the  electric  or  galvanic  current  was  the  motive 
power,  and  writing  at  a  distance  the  effect. 
The  power  was  undoubtedly  developed,-by  new 
machinery  and  new  combinations.  But  if  his 
eighth  claim  could  be  sustained,  this  improve- 
ment would  be  embraced  by  his  first  patent. 
And  if  it  was  so  embraced,  his  patent  for  the 
local  circuils  would  be  iUegal  and  void.  For 
he  could  not  take  out  a  sub^uent  patent  for  a 
portion  of  his  first  invention,  and  thereby  ex- 
tend bis  monopoly  beyond  the  period  limited 
law. 

Many  cases  have  been  referred  to  in  the  ar- 
gument, which  have  been  decided  upon  this 
subject,  in  the  English  and  American  courts. 
We  shall  speak  of  those  only  which  seem  to  be 
considered  as  leading  ones.  And  those  most 
relied  on,  and  pressed  upon  the  court,  in  behalf 
of  the  patentee,  are  the  cases  which  arose  in 
Englwd  upon  Neilson's  patent  for  the  intro- 
duction of  lieated  air  between  the  blowing  ap- 
paratus and  the  furnace,  in  the  manufacture  of 
iron. 

The  leading  case  upon  this  patent,  is  that  of 
NeHson  et  al.  v.  Harford  et  at.  in  the  English 
Court  of  Exchequer.  It  was  elaborately  ar- 
gued and  appears  to  have  been  carefully  con- 
sidered by  the  court.   The  case  was  this: 

Neilson.  in  his  specification,  described  his 
Invention  as  one  for  the  improved  application 
of  air  to  produce  heat  In  tires,  forges  and  fur- 
nace, where  a  blowing  apparatus  is  required. 
And  it  was  to  be  applied  as  follows:  Theblast 
1 1 5*]  or  current  of  air  produced  the  blow  - 
ing  apparatus  was  to  be  passed  from  it  into  an 
air  vessel  or  receptacle  made  sufficiently  strong 
to  endure  the  blast;  and  through  or  from  that 
vessel  or  receptacle  by  means  of  a  tube,  pipe, 
or  aperture  into  the  fire,  the  receptacle  be  kept 
artificially  heated  to  s  considerable  temperature 
by  heat  externally  applied.  He  then  deanibed 
684 
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in  rather  general  terms  the  manner  in  which 
the  receplwle  might  be  conatracted  and  healed, 
and  the  air  conducted  thnrngb  It  to  the  flie: 
stating  that  the  form  of  the  receptacle  was  not 
material,  nor  the  manner  of  applybig  heat  to  it. 
In  the  action  above-mentioned  for  the  infiini^ 
ment  of  this  patent,  the  defendant  among  other  | 
defenses  insisted,  that  the  machinery  for  beat- 
ing the  air  and  throwing  it  hot  into  the  furnace 
was  not  sufficiently  described  in  the  specifica- 
tion, and  the  patent  void  on  that  account;  and 
also,  that  a  patent  for  throwing  hot  air  into 
the  furnace,  instead  of  cold,  and  thereby  in- 
creasing the  intensity  of  the  heat,  was  a  patent 
for  a  principle,  and  that  a  principle  was  not  | 
patentable. 

Upon  the  first  of  these  defenses,  the  jorr 
found  that  a  man  of  ordinary  skill  and  knowl-  j 
edge  of  the  subject,  looking  at  the  speciflcaikm 
alone,  could  construct  such. an  apparatus  as  j 
would  be  productive  of  a  beneficial  result,  suf- 
ficient to  make  it  worth  while  to  adapt  it  to  the 
machinery  in  all  cases  of  forges,  cupolas  and 
furnaces,  where  the  blast  is  used. 

And  upon  the  second  ground  of  defense, 
Baron  Parke,  who  delivers  the  opinion  of  the 
court,  said: 

"It  is  very  difficult-  to  distinguish  it  from 
the  specification  of  a  patent  for  a  principle, 
and  this  at  first  created  in  the  minds  of  the 
court  much  difficulty ;  but  after  full  conuders- 
tion  we  think  that  the  plaintiff  does  not  merely 
claim  a  principle,  but  a  machine,  embodying  s 
principle,  and  a  very  valuable  one.  We  think 
the  case  must  be  considered  as  if  the  principle 
being  well  known,  the  plainttfl  had  first  in- 
vented a  mode  of  applying  it  by  a  mechanical 
apparatus  to  furnaces,  and  his  mvention  then 
consists  in  this:  by  inteipoelng  a  receplscle  for 
heated  ^r  between  the  blowing  appsiratuH  and 
Uie  furnace.  In  this  receptacle  he  directs  the 
air  to  be  heat^  by  the  application  of  beat  ex- 
ternally to  the  receptacle,  and  thus  he  accom- 
plishes the  object  of  applying  the  blast,  which 
was  before  cold  air,  in  a  heated  state  to  the  fur- 
nace." 

We  see  nothing  in  this  opinion  differing  In 
any  degree  from  the  familiu'  principles  of  law 
applicable  to  patent  cases.  Neilson  claimed  no 
puticuhtr  mode  of  constructing  the  reoqilacle, 
or  of  heating  it.  He  pointed  out  the  maDoer 
in  which  It  might  be  done;  but  admitted  Diat 
It  might  also  be  done  tn  a  variety  of  ways;  and 
at  a  higher  or  lower  temperature;  and  that  all 
of  them  would  produce  the  effect  in  a  neater 
or  less  *degree,  provided  the  air  was 
heated  by  passing  through  a  heated  receptacle. 
And  hence  it  seems  that  the  court  at  first 
doubted,  whether  it  was  a  patent  tor  anyihioc 
more  than  the  discovery  that  hot  air  would 
promote  the  ignition  of  fuel  better  than  cold. 
And  if  this  had  been  the  construcUon,  the 
court,  it  appears,  would  have  held  his  patent  to 
be  void ;  because  the  discovery  of  a  principle 
in  natural  pbiloeopfay  or  phjwcal  sdeoce.  is 
not  patentable. 

But  after  much  consideratioa,  it  was  flnsDy 
decided  that  this  principle  must  be  r^arded  ss 
well  known,  and  that  the  plaintiff  hadinTented 
a  mechanical  mode  of  applying  it  to  furnaces; 
and  that  his  invention  consisted  in  inlopoeiDg 
a  heated  receptacle,  between  the  blower  sod 
the  f  unuoe,aiul  by  this  means  heating  the  sir 
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tfler  it  left  the  blower,  and  before  it  was  thrown 
into  the  fire.  Whoever,  therefore,  used  this 
method  of  throwio^  hot  air  into  the  furnace, 
used  the  process  he  had  invented,  and  thereby 
infringed  his  patent,  although  the  form  of  the 
receptacle  or  the  mechanical  arrangements  for 
healing  it,  might  be  different  from  those  de- 
scribed by  the  patentee.  For  whatever  form 
was  adopted  for  the  receptacle,  or  whatever 
mecbanfcal  arraogementa  were  made  for  heating 
it,  the  effect  wonia  be  produced  in  a  greater  or 
less  degree,  If  the  heated  receptacle  was  placed 
b^ween  the  blower  and  the  furnace,  and  the 
current  of  air  passed  through  it. 

Undoubtedly,  the  principle  that  hot  air  will 
IHvmotc  the  ignition  of  fuel  better  than  cold, 
was  embodied  in  this  machine.  But  the  patent 
was  not  supported  because  this  principle  was 
nnbodied  in  it.  He  would  have  been  equally 
entitled  to  a  patent,  if  he  had  invented  an  im- 
provement in  the  mechanical  arrangements  of 
the  blowing  apparatus,  or  in  the  furnace,  while 
a  cold  current  of  air  was  still  used.  But  hif: 
patent  was  supported,  because  he  had  invented 
a  mochanical  apparatus,  by  whldi  a  current  of 
hot  air,  instead  of  cold,  could  be  thrown  In. 
And  this  new  method  was  protected  by  bis  pat- 
ent. The  interpontion  of  a  heated  receptacle, 
in  any  form,  was  the  novelty  he  invented. 

We  do  not  perceive  how  the  claim  in  the  case 
before  us  can  derive  any  countenance  from 
this  decitnion.  If  the  Court  of  Exch^'qner  bad 
said  that  Neilson's  patent  was  for  the  discovery, 
that  botair  would  promote  ignition  better  than 
cotd,  and  that  he  had  an  ezcliialve  tight  to  use 
it  for  that  purpose,  there  might,  per!mp<i.  have 
been  some  reason  to  rely  upon  it.  But  the 
court  emphatically  d«:niea  his  riirht  to  such  a 
patent.  And  his  claim,  as  the  patent  was  con- 
strued and  supported  by  the  court,  is  altogether 
unlike  that  of  the  patentee  before  us. 

For  NdlsoD  discovered,  that  by  interpneing 
1 1 7*]  a  heated  receptacle  ^between  the  blower 
and  the  furnace,  and  conducting  the  current  of 
air  through  it.  the  heat  in  the  furnace  was  in- 
creased. And  this  effect  was  always  produce<l. 
whatever  might  be  the  form  of  the  receptacle, 
or  the  mechanical  contrivances  for  heatmg  it, 
or  for  passing  the  current  of  air  through  it,  and 
into  the  furnace. 

But  Profeaeor  Morse  has  not  discovered  that 
the  electric  or  galvanic  current  will  always 
print  at  a  distance,  no  matter  what  may  be  the 
form  of  the  machinery  or  mechanical  contriv- 
ances through  which  it  passes.  You  may 
use  electro-magnetism  as  a  motive  power,  and 
yet  not  produce  the  deaptibed  effect,  thatU.print 
at  a  distance  intelligible  marka  or  signs.  To 
prodace  that  effect,  it  must  be  combined  with, 
and  passed  through,  and  operate  upon,  certain 
complicated  and  delicate  machinery,  adjusted 
and  arranged  upon  pbilosophlcal  principles, 
and  prepared  by  the  highest  mechanical  skill. 
And  it  is  the  high  praise  of  Professor  Morse, 
that  he  has  been  able,  by  a  new  combination  of 
known  powers  of  which  electro  magnetism  is 
one,  to  dlseover  a  methml  by  which  Intelligible 
marks  or  signs  mar  be  printed  at  a  distance. 
And  for  the  methoa  or  process  thus  discovered, 
be  is  entitled  to  a  patent.  But  he  has  not  dis- 
covered that  the  electro-magnetic  current,  used 
as  motive  power,  in  any  other  method,  and 
with  any  other  combination,  will  do  as  well. 
HowAitD  IS.  U.  8.,  Boos  14. 
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We  have  commented  on  the  case  In  the  Court 
oT  Exchequer  more  fully,  because  It  has  attract- 
ed much  attention  in  the  courts  of  this  country, 
as  well  as  In  the  English  courts,  and  has  been 
differently  understood.  And  perhaps  a  mis- 
taken construction  of  that  decision  has  led  to  the 
broad  claim  in  the  patent  now  under  conudera- 
tion. 

We  do  not  deem  it  necesaary  to  remaTk  upon 
the  other  decisions,  la  relation  to  Nlelson's 
patent,  nor  upon  the  other  cases  referred  to, 
which  stand  upon  similar  principles.  The  ob- 
servations we  hare  made  on  the  case  in  the 
Cour!  of  Exchequer,  will  equally  apply  to  all 
of  them. 

We  proceed  to  the  American  derisions.  And 
the  principles  herein  stated,"  were  fully  recog- 
nized by  this  court  In  the  case  nf  Lervg  et  al. 
V.  Tatham  et  al.,  decided  at  the  last  term,  14 
How.,  158. 

It  appeared  that  in  that  case  the  patentee 
had  discovered  that  lead,  recently  set.  would, 
under  heat  and  pressure  in  a  close  vessel,  re- 
unite perfectly,  after  a  se:''aration  of  its  parts, 
so  as  to  make  wrought,  instead  of  cast  pipe. 
And  the  court  held  that  he  was  not  entitled  to 
a  patent  for  this  newly  discovered  principle  or 
quality  in  lead  ;  and  that  puch  adiscnvery  was 
not  patentable.  But  that  he  was  entitled  to  a 
paleat  for  the  new  proces.»!  or  mptliod  In  the 
art  of  making  lead  pipe.wbleh  this  *(iis  [*  J.  18 
covery  enabled  him  to  invent  and  employ :  and 
wat  1>ound  to  describe  such  process  or  method, 
fullv.  in  his  specification. 

Many  cases  have  also  been  referred  to,  which 
were  decided  in  the  circuit  courts.  It  will  be 
found,  we  think,  upon  careful  examination, 
that  all  of  thorn,  previous  to  the  decision  on 
Neilson's  patent,  maintain  the  principles  on 
which  this  decision  is  made.  Since  that  case 
was  repcHled,  tt  Is  admitted,  that  decisions 
have  been  made,  which  would  seem  to  ex- 
tend patentable  rights  beyond  the  limits  here 
marked  out.  As  we  hare  already  said,  we  see 
nothing  in  that  opinion  which  would  sanction 
the  introduction  of  anv  new  principle  in  the 
law  of  patents.  But  If  it  were  otherwise.  It 
would  not  justify  this  court  in  deparlinR  from 
wliat  we  consider  as  established  principles  in 
the  American  courts.  And  to  show  what  was 
heretofore  the  doctrine  upon  this  subject,  we 
refer  to  the  annexed  cases.  We  do  not  stop 
to  comment  on  them,  because  such  an  exami- 
tion  would  extend  this  opinion  ijcyond  all  rea- 
sonable bounds.  {Wyeth  T.  Stone.  1  Slory. 
270,  285;  BUtnchard  v.  .S/jrooue,  8 Sumn..  540.) 
The  first-mentioned  case  is  directly  in  point. 

Indeed,  independently  of  judicial  authority, 
we  do  not  think  that  tlie  language  used  In  the 
Act  of  Congress  can  justly  be  expounded  oth- 
erwise. 

The  5th  section  of  the  Act  of  1836  declares 
that  a  patent  fJiall  convey  to  the  inventor  for  a 
term  not  exceeding  fourteen  years,  the  exclu 
sive  right  of  making,  u^ng.  and  vending  to 
others  to  be  used,  his  invention  or  discovery  ; 
referring  to  tbe  specifications  for  the  particu- 
lars thereof. 

The  6lh  section  directs  who  shall  be  entitled 
to  a  patent,  and  the  terms  and  conditions  on 
which  it  may  be  obtained.  It  provides  that 
any  person  shall  be  entitled  to  a  patent  who 
has  diacorond  or  iovented  a  new  and  useful 
40 
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art,  macbiaery,  maoufacturc  or  composition  of 
matter  ;  or  a  new  and  useful  improvement  on 
any  prerious  discovery  in  eitlier  of  them.  But 
before  he  receives  aiMUent,  he  shall  deliver  a 
written  description  of  his  invention  or  discov- 
ery, "and  of  the  manner  and  process  of 
making,  constructing,  using  and  compounding 
the  same,"  in  such  exact  tenas  as  to  enable  any 
person  skilled  in  the  art  or  science  to  which  it 
appertains,  or  with  wbldi  it  is  moat  nearly 
connected,  to  make,  construct,  compound  and 
use  the  same. 

Thib  court  has  decided,  that  the  specification 
required  by  this  law  is  s  part  of  a  pAtent ;  and 
that  the  patent  issues  for  the  in  ventiou  described 
in  the  specification. 

Now,  whether  the  Telegraph  is  regarded  as  an 
art  or  machine,  the  manner  and  process  of  mak- 
ing or  using  it  must  be  act  forth  in  exact  tenna. 
The  Act  of  Congress  makes  no  difference  in  this 
respect  between  an  art  and  a  machine.  An  im- 
119*]  provement  *ln  the  art  of  making  bar 
iron  or  spinning  cotton  must  be  so  dracribed: 
and  BO  must  the  art  of  printing  by  the  motive 
power  of  steam.  And  in  all  of  these  cases  it 
has  always  been  held,  that  the  patent  embraces 
nothing  more  than  the  improvement  described 
and  claimed  as  new,  and  that  anyone  who  af- 
terwards discovered  a  method  of  accomplishing 
the  same  object.  BubBtantially  and  essentially 
differing  from  the  one  described,  had  a  right 
to  use  it.  Can  there  be  any  good  reason  why 
the  art  of  printing  at  a  distance,  by  means  of 
the  motive  power  of  the  electric  or  galvanic 
current,  should  stand  on  different  prmciplea? 
Is  there  any  reason  why  the  inventor's  patent 
should  cover  broader  groundt  It  would  be 
ditflcult  to  discover  anything  in  the  Act  of 
Congress  which  would  justify  this  distinction. 
The  specification  of  this  patentee  describes  his 
Invention  or  discovery,  uid  the  manner  and 
prooesB  of  constructing  and  using  it;  and  his 
patent,  like  inventions  in  the  other  arts  above 
mentioned,  covers  nothing  more. 

The  provisions  of  the  Actsof  Congress  in  rela- 
tion to  patents  may  be  summed  up  in  a  few  words. 

Whoever  discovere  that  a  certain  useful  re- 
sult will  be  produced,  in  any  art.  mat^ine, 
manufacture  or  compo^tion  of  matter,  by  the 
use  of  certain  means,  is  entitled  to  a  patent  for 
it;  provided  he  specifies  the  means  he  uses  in 
a  manner  so  full  and  exact,  that  anyone 
skilled  in  the  science  to  which  It  appertains, 
can.  by  using  the  means  he  specifies,  without 
any  addition  to  or  subtraction  from  them,  pro 
duce  precisely  the  result  he  describes.  And  if 
this  cannot  be  done  by  the  means  he  describes, 
the  patent  is  void.  And  if  it  can  be  done,  then 
the  patent  confers  on  him  the  exclusive  right 
to  use  the  means  he  specifies  to  produce  the  re- 
sult or  effect  he  describes,  and  nothing  more. 
And  it  makes  no  difference,  in  this  respect, 
whether  the  effect  is  produced  by  chemical 
agency  or  combination  ;  or  by  the  application 
of  discoveries  or  principles  in  natural  philoso- 
phy known  or  unknown  before  his  invention  ; 
or  by  machinery  acting  altogether  upon  me- 
chanical principles.  In  either  case  he  must 
describe  the  manner  and  procees  as  above  men- 
tioned, and  the  end  it  accomplishes.  And  any- 
one may  lawfully  accomplish  the  same  end 
without  infringing  the  patent,  if  he  uses  means 
substantially  dlSerent  from  those  described. 
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Indeed.if  the  eighth  claim  of  the  patentee  cu 
be  maintained,  there  was  no  necesd^  iar  an 
specification,  further  than  to  say  that  he  hsd 
discovered  that,  by  using  the  motive  power  of 
electro-magnetism,  he  could  print  Intelligible 
characters  at  any  distance.  We  presume  it 
will  be  admitted  on  all  bands,  that  no  patent 
could  have  issued  on  such  a  specification.  Tet 
this  claim  can  derive  no  aid  from  the  spedllcar 
tion  filed.  It  is  oatside  *of  it,  and  the  [» 120 
patentee  claims  beyond  it.  And  if  it  stands,  it 
must  stand  simply  on  the  ground  that  the 
broad  terms  above  mentioned  were  a  sufficient 
description,  and  entitled  him  to  a  patent  la 
terms  equally  broad.  In  our  judgment  the  Act 
of  Congress  cannot  be  so  construed. 

The  patent  then  beine  ill^al  and  void,  so 
far  as  respects  the  ei^Ui  clum,  the  questios 
arises  whether  the  whole  patent  is  Ttdd,  unlos 
this  portion  of  it  ia  diselumed  in  a  reasonsUe 
time,  after  the  patent  issued. 

It  has  been  urged,  on  the  part  of  the  com- 
plainants, that  there  is  no  necessity  for  a  dk- 
claimer  in  s  case  of  tliis  kind.  That  It  is  re 
quired  In  those  cases  only  in  which  the  party 
commits  an  error  tn  fact,  in  claiming  somelbing 
which  was  known  before,  and  of  which  he  im 
not  the  first  discoverer;  that  in  thucasebewsi 
the  first  to  discover  that  the  motive  power  of 
electro-magnetism  might  be  used  to  write  tt  a 
distance;  and  that  his  error,  if  any,  was  a  mis- 
take in  law,  in  supposing  his  invention,  as  de- 
scribed in  bis  spedficatioD,  authorized  this 
broad  claim  of  exclusive  privUc«e;  and  that  the 
clidm  therefore  may  be  reganted  as  a  nuUi^, 
and  allowed  to  stand  in  the  ptfent  without  a 
disclaimer,  and  without  affec^g  the  validity 
of  the  patent. 

This  distinction  can  hardly  be  mainldoed. 
The  Act  of  Congress  above  recited,  requhes 
tlist  tlie  InveDlion  shall  he  so  described,  that  a 
person  skilled  in  the  science  to  which  it  opper- 
t^ns.  or  with  which  it  is  most  nearly  con- 
necteid,  shall  be  able  to  construct  the  improve- 
ment from  the  description  given  by  the  in- 
ventor. 

Now.  in  this  case,  there  is  no  description  bat 
one,  of  a  process  by  which  signs  or  tetters  may 
be  printed  at  a  distance.  And  yet  be  cUinu 
the  excluuve  ririit  to  any  other  mode  and  say 
other  procees,  although  n<H  described  by  htm, 
by  which  the  end  can  be  accomplished,  if 
electro- magQetism  is  used  as  the  motive  power. 
That  is  to  say.  he  claims  a  patent  for  an  effect 
pitiduced  by  the  tiso  of  electro-magnetism  dis- 
tinct from  the  process  or  machinery  necessary 
to  produce  it.  The  words  of  the  Acts  of  Cm- 
gress  above  quoted  show  that  no  patent  can 
lawfully  issue  upon  such  a  claim.  For  he 
claims  what  he  has  not  described  in  the  msa- 
ner  required  by  law.  And  a  patent  for  such  a 
claim  18  as  strongly  forbidden  by  the  Act  of 
Congress,  as  if  some  other  person  had  invented 
it  before  him. 

Why,  therefore,  should  he  be  required  and 
permitted  to  disclaim  In  the  one  case  and  not  is 
the  otherf  The  evil  is  the  same  if  he  dsinu 
more  ttian  he  has  invented  although  no  other 
person  has  invented  it  before  him.  He  pi*- 
venta  others  from  attempting  to  improve  upon 
the  manner  and  process  whiui  he  has  described 
in  his  specification— «nd  may  deter  the  publk 
*from  using  it,  even  tf  dlsoovered. .  He[*lSl 
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can  lawfally  claim  only  what  he  has  Inveoted 
and  described,  and  if  he  clturas  more  his  patent 
is  void.  And  the  Judgment  in  this  case  must 
be  against  the  patentee,  uolew  he  is  witAiin  Uw 
Act  of  CoDgresa  which  ^vea  the  right  to  dis- 
claim. 

The  law  which  requires  and  permits  him  to 
disclaim,  is  not  pen^  but  remedial.  It  Is  in- 
tended for  the  protection  of  tbe  patentee  as 
well  as  tlie  public,  and  ought  not,  therefore,  to 
reoeiTe  a  conatnictiMi  that  woald  reatrlct  its 
operatimi  witliin  narrower  limits  than  its  words 
fairly  import  It  provides  "that  when  any 
patentee  shall  have  id  bis  specification  claimed 
to  be  tbe  first  and  origin^]  inventor  ordiscoverer 
of  any  material  or  Bulwtantial  part  of  tbe  thine 
patented,  of  which  he  was  not  the  first  and 
original  inventor,  and  shall  have  no  legal  or  just 
claim  to  the  same."  he  must  disclaim  in  order 
lo  protect  so  much  oi  the  claim  aa  la  l^lly 
patented. 

Whether,  therefore,  the  patent  la  illegal  in 
part  because  be  claims  more  than  he  has  suf- 
ficiently described,  or  more  than  he  invented, 
be  must  in  either  case  disclaim,  in  order  tosave 
tbe  portion  to  wlUch  he  is  entitled;  and  he  is 
allowed  to  do  so  when  the  error  was  committed 
by  mistake. 

A  different  construction  would  be  unjust  tb 
the  public,  as  well  as  to  the  patentee,  and  de- 
feat the  manifest  object  of  the  law,  and  pro- 
duce tbe  very  evil  against  which  It  Intended  to 
guard. 

It  appears  that  no  disclaimer  has  yet  been  en- 
tered at  the  Patent  Office.  But  tbe  delay  in  eo- 
terine  it  is  not  unreasonable.  For  the  objec- 
tionable claim  was  sanctioned  hy  the  head  of 
the  office:  it  has  been  held  to  be  valid  by  a 
circuit  court,  and  differences  of  opinioa  in  re- 
lation lo  it  are  found  to  exist  among  the  justices 
of  this  court.    Under  such  circumstances  the 

Satentee  had  a  right  to  insist  upon  it.  and  not 
tsclaim  it  nntil  the  highest  court  tc  which  it 
could  Ik  carried  had  pronounced  Its  judgment. 
Tbe  omission  to  discl^m,  therefore,  does  not 
render  the  patent  altogether  void;  and  he  is  en- 
titled to  proceed  in  this  suit,  for  an  infringe- 
ment of  that  part  of  bis  invention  which  is 
legally  claimed  and  descrit)ed.  But  as  no  dis- 
claimer was  entered  in  the  Patent  Office  before 
this  suit  was  instituted,  he  cannot,  under  the 
Act  of  Congress,  be  allowed  costs  against  the 
wrong-doer,  although  the  infringement  should 
be  proved.  And  we  think  it  is  proved  by  the 
teMimony.  But.  as  the  question  of  infringe- 
ment  embraces  botb'of  the  re-issued  patents,  it 
is  proper,  before  we  proceed  to  that  part  of  the 
case,  to  notice  the  objections  made  to  the  second 
patent  for  the  local  circuits,  which  was  orig- 
inally obtamed  in  1846  and  re  issued  in  1848. 

It  is  certainly  no  ol^ectlon  to  this  patent, 
that  the  improvement  is  embraced  bytfae  eighth 
1 22*]  claim  in  the  former  one.  *We  have  al- 
ready said  that  this  claim  is  void,  and  that  the 
former  patent  covers  nothing  but  the  first  seven 
inventions  speciflcalty  mentioned. 

Nor  can  its  validity  be  impeached  upon  the 
ground  that  It  iaan  improvement  upon  a  former 
Invention,  for  which  the  patentee  had  himself 
already  obtained  a  patent.  It  is  true  that  under 
the  Act  of  1886,  sec.  18,  it  was  in  the  power  of 
Professor  Horse,  If  lie  dedred  it,  to  annex  this 
inqwoveoient  to  his  ffnnier  ipedfioation,  so  as 
HowuDlS. 


V.  HOBSB  BT  AL.  131 

to  make  it  from  that  time  a  part  of  tbe  original 
patent.  But  there  is  nothing  in  the  Act  that 
forbids  him  to  takeout  a  new  patent  for  the  im- 
provement. It  he  prefers  it.  Any  olher  in- 
ventor  mlght^oso;  and  there  can  be  no  reason, 
in  Justice  or  in  policy,  for  refusing  the  like 
privilege  to  the  original  inventor.  And  when 
there  Is  no  positive  law  to  the  contrary,  he  must 
stand  on  the  same  footing  with  any  other  in- 
ventor of  an  improvement  upon  a  previous  dis- 
covery. Nor  is  he  bound  in  his  new  patent  to 
refer  specially  to  his  former  one.  All  that  the 
law  requires  of  him  is  that  he  shall  not  cl^m 
as  new,  what  is  covered  by  a  former  invention, 
whether  made  by  himself  or  any  other  person. 

It  is  said,  however,  that  this  sfle^^  improve- 
ment  is  not  new,  and  is  embraced  in  his  former 
specification;  and  that  if  some  portion  of  it  is 
new,  it  is  not  so  described  as  to  distinguish  the 
new  from  the  old. 

It  is  difficult,  perhaps  impossible,  to  discuss 
this  part  of  tbe  case  so  as  to  be  understood  by 
anyone  who  has  not  a  model  before  faim,  or 
perfectly  familiar  with  the  machinery  and 
operations  of  the  Telegraph.  We  shall  not, 
therefore,  attempt  to  descnbe  minutely  the  ma- 
chinery or  its  mode  of  operation.  Bo  far  as 
this  can  be  done  intelligibly,  without  the  aid  of 
a  model  to  point  to,  it  oas  been  f  uUv  and  well 
done  in  the  opinion  delivered  by  the  learned 
judge  who  decided  this  case  in  the  Circuit 
Court.  All  that  wo  think  is  useful  or  necessary 
to  say  is.  that  after  a  careful  examination  of 
the  patents,  we  think  the  objection  on  this 
ground  Is  not  tenable.  The  force  of  tbe  ob- 
jection is  mainly  directed  upon  the  receiving 
magnet,  which  it  is  said  is  a  part  of  the  ma- 
chinery of  the  first  patent,  and  performs  the 
same  office.  But  the  receiving  maniet  is  not  of 
itself  claimed  as  a  new  invention.  It  isciaimed 
as  a  part  of  a  new  combination  or  arrangement 
to  produce  a  new  result.  And  this  combination 
does  produce  a  new  and  useful  result.  For,  by 
this  new  combination,  and  the  arrangement  and 
position  of  tlie  receiving  magnet,  the  local  and 
independent  circuit  is  opened  by  the  electric  or 
gal  vantc  current,  as  it  passes  on  the  main  line, 
without  interrupting  it  In  its  course;  and  the 
intelligence  it  conveys  is  recorded  almost  at  the 
same  moment  at  the  *end  of  the  line  of  [*123 
the  Telegraph,  and  at  the  different  local  offices 
on  its  way.  And  it  hardly  needs  a  model  or  a 
minute  examination  of  the  machinery  to  be 
satisfied  that  a  telegraph  which  prints  tbe  in- 
telligence it  conveys  at  different  places,  by 
means  of  the  current,  as  it  passes  along  on  the 
main  line,  must  necessarily  require  a  different 
combination  and  arrangement  of  powers  from 
the  one  that  prints  only  at  the  end.  The  ele- 
ments which  compose  it  may  all  have  been  used 
in  the  former  inventitm;  but  it  is  evident  that 
their  arrangement  and  combination  must  be  dif- 
ferent to  produce  this  new  effect.  The  new 
patent  for  the  local  circuits  was  therefore 
properly  granted;  and  we  perceive  no  well- 
founded  objection  to  tbe  specification  or  claim 
contained  in  the  re-issued  patent  of  1848. 

The  two  re-issued  patents  of  1848,  being  both 
valid,  with  the  exception  of  the  eighth  claim  in 
the  first,  the  only  reiralnlogquration  is,  wh^er 
they  or  either  of  them  have  been  infringed  by 
the  defendants. 

The  same  difBonlly  arises  in  this  part  of  the 
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case  which  we  have  already  stated,  in  speak- 
ing of  the  speciflcation  and  claims  in  the  pat- 
ent for  the  local  circuits.  It  is  difflcoltto  con- 
vey a  clear  Idea  of  the  similitude  or  diSerencee 
in  the  two  Telegraphs  to  anyone  not  familiar- 
ly acquainted  with  the  machinery  of  both. 
The  court  must  content  itself,  therefore,  wtth 
genera)  terms,  referring  to  the  patenls  th^- 
eel  res  for  a  more  special  deBcriplfoB  of  the  nut- 
ters in  controversy. 

It  is  a  well-settled  prindple  of  law,  that  the 
mere  change  in  the  form  of  the  machinery  (un- 
less a  particular  form  ix  specified  as  the  means 
by  which  the  effect  de8c-ril>ed  is  produced)  or 
an  alteration  in  some  of  its  uoesGential  parts; 
or  in  the  use  of  known  equivalent  powers,  not 
varying  essentially  the  machine,  or  its  mode 
of  opemtion  or  orgaoization,  will  not  make  the 
new  machine  a  new  Invention.  It  may  be  an 
Improvement  upon  the'  former:  bat  that  will 
not  justify  its  nse  without  the  consent  of  the 
first  patentee. 

The  Columbian  (O'Reilly's)  Telegraph  does 
not  profess  to  accomplish  a  new  purpose  or 
produce  a  new  result.  Its  object  and  effect  is 
to  communicate  intelligence  at  a  distance,  at 
the  end  of  the  main  line,  and  at  the  local  cir- 
cuits on  Its  way.  And  this  Is  done  by  means 
of  signs  or  letters  impressed  on  paper  or  other 
material.  The  object  and  purpose  of  the  Tele- 
graph is  the  same  with  that  of  Professor 
Morse. 

Does  he  use  the  same  means?  Substantially, 
wo  think  he  does,  both  upon  the  main  line  and 
in  the  local  circuits.  He  uses  upon  the  main 
line  the  combination  of  two  or  more  galvanic  or 
electric  circuits,  with  independent  batteries  for 
the  purpose  of  obviating  the  diminished  force 
1 24*]  of  the  galvanic  current,  *and  in  a  man- 
ner varying  very  little  in  form  from  the  inven- 
tion of  Professor  Morse.  And  indeed,  the 
same  may  be  said  of  the  entire  combination  set 
forth  in  the  patentee's  third  claim.  For  O'- 
Reilly's can  hardly  be  said  to  dUfer  substantial- 
ly and  essentially  from  It.  He  uses  the  com- 
bination which  composes  the  register  with  no 
material  change  in  the  arrangement,  or  in  the 
elements  of  which  it  consists;  and  with  the  aid 
of  these  means  he  conveys  intelligence  by  im- 
pressing marks  or  signs  upon  paper — these 
marks  or  signs  being  capable  of  being  read  and 
understood  by  means  of  an  alphabet  or  signs 
adapted  to  the  purpose.  And  as  regards  the 
second  patent  of  Profespor  Morse  for  the  local 
circuits,  the  mutator  of  the  defendant  does  not 
very  from  it  in  any  essential  particular.  All  of 
the  efficient  elements  of  the  combination  are 
retained,  or  their  places  supplied  by  well-known 
equivalents.  Its  organization  is  essentially  the 
same. 

Neither  is  the  substitution  of  marks  and 
signs,  differing  from  those  invented  by  Profes- 
sor Morse,  any  defense  to  this  action.  His  pat- 
ent is  not  for  the  invention  of  a  new  alphabet, 
but  for  a  combination  of  powers  composed  of 
tangible  and  intangible  elements,  described  in 
his  specification,  by  means  of  which  marks  or 
signs  may  be  impressed  upon  paper  at  a  dis- 
tance, which  can  there  be  read  and  understood. 
And  if  any  marks  or  signs  or  letters  are  im- 
pressed in  that  manner  by  means  of  a  proc- 
ess substantially  the  same  with  his  invention, 
or  with  any  particnlar  part  of  it  covered  by 


his  patent,  and  those  marks  or  signs  can  tie 
read,  and  thus  commonicate  iDtelllgeace,  it 
is  an  infringement  of  his  patrat.  The  varia- 
tion in  the  character  of  the  marks  winiM  not 
protect  it,  if  the  marks  coald  be  read  sad 
understood. 

We  deem  it  unnecessarv  to  pursue  further 
the  comparison  between  the  machinery  of  the 
patents.  The  invasion  of  the  plaintiff's  rlgbta, 
alrandy  stated, authorized  the  injunction  gntoted 
by  the  Circuit  Court,  and  so  much  of  lis  de- 
cree must  be  alflrmed.  But,  for  the  reason 
hereinbefore  assigned,  the  complainaDts  are 
not  entitled  to  costs,  and  that  portion  of  the 
decree  must  be  reversed,  and  a  decree  passrd 
by  this  court,  directing  each  party  toimybto 
own  costs,  in  this  and  in  the  Cucutt  Court, 

Orier.  dissent  from  the  judgment  of  the 
court  on  the  question  of  costs. 

Mr.  Jvfitiee  Orier: 

I  entirely  concur  with  the  majority  of  the 
court,  that  the  appellee  "and  complain-  [*1 25 
tmt  below,  Samuel  F.  B.  Morse,  ts  the  true  and 
first  inventor  of  the  Recording  Telegraph,  and 
the  first  who  has  successfully  applied  the  agent 
or  element  of  nature,  called  elect  ro-magneihm, 
to  priDting  and  recording  intelligible  charac 
ters  at  a  distance;  and  that  his  patent  of  1840, 
finally  re-issued  in  1848,  and  his  patent  for  his 
improvements  as  re-issued  in  the  same  year,  ve 
good  and  valid ;  and  that  the  appellants  have 
infringed  the  rights  secured  to  the  patentee  by 
both  ois  patmts.  But,  as  I  do  not  concur  in 
the  views  of  the  majority  of  the  court,  in  re- 
gard to  two  great  points  of  the  case,  I  shstl 
proceed  to  express  my  own. 

I.  Does  the  complainant's  first  patent  come 
within  the  proviso  of  the  6th  section  of  the  Act 
of  18397  And  should  the  term  of  fourteen 
vears  granted  by  it  commence  from  the  dateot 
his  patent  here,  or  from  the  date  of  his  Fm<A 
patent  in  1838? 

If  the  complainant's  patent  is  within  the  pro- 
visions of  thfe  section,  I  cannot  see  how  we  can 
escape  from  dcclarioir  It  void.  The  proviso 
declares  that  "in  all  cases,  every  such  patent 
(issued  under  the  provisions  of  that  sectloo) 
shall  be  limited  to  the  term  of  fourteen  years 
from  the  date  or  publication  of  such  foreign 
letter  patent."  It  is  true  it  does  not  say  ibii! 
the  patent  shall  be  void  if  not  limited  to  such 
term  on  its  face;  but  it  gives  no  power  to  the 
officer  to  issue  a  patent'  for  a  greater  tenn. 
If  the  patent  does  not  show  the  true  com- 
mencement of  the  term  granted  by  it,  the  pat- 
entee has  it  in  his  power  to  deceive  the  public, 
by  claiming  a  term  of  fourteen  years,  wbUe  in 
reality  it  may  be  not  more  than  one. 

But  I  am  of  opinion  that  the  patent  in  ques- 
tion does  not  come  within  this  proviso. 

The  facts  of  the  case,  as  connected  with  tliii 
point,  are  these:  On  the  6th  of  October,  1887, 
Morse  filed  In  the  office  of  the  Commissioner 
of  Patents,  a  caveat  accompanied  by  a  specifica- 
tion, setting  forth  his  ioTODtion,  and  pnijiae 
that  it  may  be  protected,  till  he  could  flnln 
some  experiments  necessary  to  perfect  its  de- 
tails. On  the  9lh  of  April.  18S8.  he  filed  a 
formal  application  for  a  patent,  accompained  by 
a  Bpeoiflcatkni  and  dramngs.  On  the  first  <h 
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Hfty,  1888,  the  OommiBBioDer  informB  liim, 
that  his  application  has  been  graoted.  Morse 
answers  on  the  15th  of  May,  that  he  is  jiut 
about  to  sail  to  Europe,  and  asks  the  Commls- 
rioner  to  delay  the  issue  of  his  pateot  for  the 
present,  fearing  its  effect  upon  his  plaas  abroad. 

On  the  80th  of  October,  1838,  he  obtained 
hia  useless  French  patent.  On  his  return  to 
this  country  in  1840,  be  requests  his  patent  to 
be  perfected  and  issued.  In  this  application, 
lllea  CD  the  Sth  of  April,  1838,  there  was  an 
oTersifcltt  in  filling  up  the  day  and  month. 
This  clerical  omission  was  wholly  immaterial 
1  jfitt'J  *but  ex  mf0t»-i  cautela  a  second  ^da< 
vit  was  filed,  and  the  patent  issued  on  the  SOth 
of  June,  1840,  for  the  term  of  foarteea  years 
from  its  date. 

The  application  of  1838  had  a  set  of  draw- 
ings annexed  to  the  specificaLion.  The  second 
art  of  dcBwiuRB,  leqiured  by  the  Sth  section  of 
the  Act  of  1^7,  bemg  for  the  purpose  of  an- 
nezaliOD  to  the  patent,  they  were  entirely  un- 
necessary till  the  patent  issued,  and  are  not  re- 
quired by  law  to  accompany  the  applic^on 
when  first  made,  and  the  want  of  them  cannot 
affect  the  validity  of  the  application. 

in  maay  instances,  owing  to  various  causes, 
the  patent  is  not  issued  tUlmaay  months,  and 
sometimes  ayear  or  more  after  the  application. 
The  Coamusdoner  requires  time  to  examine  the 
specification;  he  may  suggest  difficulties  and 
amendments;  and  disputes  often  arise,  which 
delay  the  issuing  of  the  patent.  But  the  a^- 
plicaiiou  does  not  require  to  be  renewed,  and  is 
never  considered  aliandoned  In  consequence  of 
such  delay.  It  still  remains  as  of  the  date  of 
lu  filing  for  every  purpose  beneficial  to  the  ap- 
plicant. The  law  does  not  require  that  the 
specification  and  its  accompaniments  should  be 
in  the  precise  form  which  they  afterwands  as- 
sume in  the  patent.  It  requires  only  that  the 
application  be  "in  writing,"  and  that  the  ap- 
plicant should  "make  oath  that  he  is  the 
oiiginal  inventor,"  &c.  The  other  require- 
ments of  the  Act  must  precede  the  issuing  of 
the  patent,  but  make  no  part  of  the  applica- 
tion, and  are  not  conditious  precedent  to  its 
validity. 

In  the  present  case,  we  have,  therefore,  a 
regular  application  in  due  form,  accompanied 
by  a  specification  and  drawinn^  filed  on  the 
0U1  of  April.itiSS.  Ithasnot  been  withdrawn, 
disconlinued,  or  abandoned.  There  is  nothing 
in  the  Act  of  Congress  which  requires  that  the 
patent  should  be  issued  within  any  given  time 
after  the  application  is  filed,  or  which  forbids 
the  postponement  of  it  for  a  time,  at  the  sug- 
geetiun  either  of  the  applicant  or  the  ofllcer. 
Nor  is  there  anything  in  the  general  policy  of 
the  patent  laws  which  forbids  it.  On  the  con- 
trary, it  has  always  been  the  practice,  when  a 
foreign  patent  is  desired,  to  delay  the  issuing 
of  the  puLent  here,  after  application  filed,  for 
fear  of  injuring  nixch  foreign  application.  It 
forms  no  part  of  the  policy  of  any  of  our  Pat- 
ent Acts  to  prevent  our  citizens  from  obtaining 
patenia  abrtMUl. 

By  the  l*atem  Act  of  2798,  the  applicant 
must  swear  "  that  bis  invention  was  not  known 
or  used  before  the  application."  The  tiling  of 
the  application  was  Ute  time  fixed  for  determin- 
ing (he  applicant's  right  to  a  patent.  If  a 
patent  luuf  iwued  abroad,  or  tlie  invention  had 
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been  in  use  or  described  in  some  public  work, 
before  that  time,  it  was  a  good  defense  to  it. 
The  time  *of  filing  the  application  was,  1*127 
therefore,  made  1^  law  tlua  criterion  of  his  right 
to  claim  as  first  inventor.  A  foreign  patent 
subsequent  to  the  date  of  his  application,  could 
not  be  set  up  as  a  defense  against  the  domestic 
patentee.  'The  American  inventor  who  liad 
filed  his  application  and  specification  at  home, 
was  thus  enabled  to  obtain  his  patent  abroad, 
without  endangering  his  patent  at  home.  This 
was  a  valuable  privllui^e  to  American  citizens, 
and  one  of  whldi  he  has  never  been  deprived 
by  subsequent  legislation.  And  thus  the  law 
stood  till  the  Act  of  4th  July,  1830. 

Before  this  time  the  right  to  obtain  a  patent 
was  confined  to  American  citizens,  or  those  who 
had  filed  their  intentions  to  become  such.  The 
policy  of  this  Act  was  to  encourage  foreign  in- 
vmtors  to  introduce  tlieir  invenUona  to  this 
country,  but  in  d(^ng  so  it  evinces  no  Intention 
of  limiting  our  own  citizens  by  taldng  away 
from  them  rights  which  they  had  hitherto  en- 
joyed. 

Accordingly  it  gave  an  inventor,  who  had 
obtained  a  patent  abroad,  and  who  was  gener- 
ally a  foreigner,  a  right  to  have  one  here,  pro- 
vided he  made  his  appticaUoa  here  within  six 
months  after  the  date  of  his  foreign  patent. 
Neither  the  letter  nor  the  spirit  of  this  Act  in- 
terferes with  the  right  of  an  inventor  who  has 
filed  his  application  here,  from  obtaining  a 
patent  abroad,  or  his  right  to  a  term  of  four- 
teen years,  from  the  date  of  his  patent. 

In  1888,  therefore,  when  complainant  filed 
his  application,  he  was  entitled  to  such  a  patent. 
But  m  M^irch,  1680,  an  Act  was  passed,  by  the 
6th  section  of  which  it  is  allied  the  com- 
plainant's rights  have  been  a^ted.  That 
sectibn  Is  as  follows : 

■'  That  no  person  shall  be  debarred  from  re- 
ceiving a  patent  for  any  invention,  &c.,  as  pro- 
Tided  hi  Uie  Act  of  4th  July.  18SS,  to  which 
this  is  additional,  by  reason  of  the  same  having 
been  patented  in  a  foreign  country,  more  than 
six  months  prior  to  his  application.  Provided, 
that  the  same  shall  not  have  been  introduced 
into  public  and  common  use  in  the  United 
States  prior  to  the  application  for  such  patent. 
And  provided,  also,  that  in  all  cases,  every 
such  patent  shall  be  limited  to  the  term  of  four- 
teen years  from  the  date  of  publication  of  such 
foreign  letters  patent." 

Now,  the  Act  of  1686,  as  we  have  shown, 
had  given  a  privilege  to  foreign  patentees  to 
have  a  patent  within  six  months  after  date  of 
such  foreign  patent.  It  had  not  affected,  in 
any  manner,  the  right  previously  enjoyed  by 
American  citizens,  to  take  out  a  foreign  patent 
after  filing  their  applications  here.  This  sec- 
tion giveu  additional  rlghu  to  those  who  had 
first  taken  out  patents  abroad,  and  holding  out 
an  additional  encouragement  to  foreign  invent- 
ors to  introduce  their  inventions  here,  subject 
to  certain  ^conditions  contained  in  the  [*128 
proviso.  Neither  the  letter,  spirit,  nor  policy 
of  1hu>  Act,  have  any  reference  to,  or  bearing 
upon,  the  case  of  persons  who  had  just  made 
their  applications  here.  To  construe  a  proviso, 
as  applicable  to  a  class  of  cates  not  within  its 
enacting  clause,  would  violate  all  settled  rules 
of  cooittrucUoD.  The  office  of  a  proviso,  is 
either  to  except  something  from  the  enacting 
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cUlue,  or  to  exclude  Bome  possible  ground  of 
misl&teipretatioii,  or  to  state  a  oondttloD  to 
which  the  privilege  granted  by  the  section  shall 
be  subjected. 
Here  the  proviso  is  inserted,  to  restrain  the 

SBueral  words  of  the  section  and  impose  a  con- 
lUm  on  those  who  accept  the  privileges 
granted'l^  the  section.  It  enlarged  the  privi- 
leges of  foreign  patentees,  which  had  before 
been  confined  to  six  months,  on  two  condi- 
tions. Ist.  Provided  the  invenUon  patented 
abroad  had  not  been  introduced  Into  public  use 
here;  and  2d,  on  condition  that  every  such 
patent  should  be  limited  in  its  terms.  The 
general  words,  "  in  all  esses,"  especially  when 
restrained  to  every  such  patent,  cannot  extend 
the  conditions  of  the  proviso  beyond  such  case* 
aa  are  the  subject  matter  of  tenslation  In  the 
section.  The  policy  and  spirit  m  the  Act  are  to 
grant  privileges  to  a  certain  class  of  persons 
which  they  did  not  enjoy  before;  to  encourage 
the  introduction  of  foreign  inventions  and  dis- 
coveries, and  not  to  deprive  our  own  citizens 
of  a  right  heretofore  enjoyed,  or  to  affect  an 
entirely  different  class  of  cases,  when  the  appli- 
cations had  been  filed  here  before  a  patent  ob- 
tained abroad. 

It  is  supposed,  that  certain  evilg  might  arise 
by  allowing  an  applicant  for  a  patent  here  to 
delay  its  issue  till  be  can  obtain  a  foreign  pat- 
ent. To  which,  it  is  asutficient  answer  tossy, 
that  if  such  evil  consequences  should  be  found 
to  exist,  it  iSffor  Congress  to  remedy  them  by 
iMtslatiML 

It  is  DO  part  of  the  du^  of  ttiis  court,  by  a 
forced  construction  of  exfsUng  atatutea,  to  at- 
tempt the  remedy  of  posrible  evils  by  antidpa- 

tion. 

1  am,  therefore,  of  opinion  that  the  com- 
plainant's patent,  as  renewed,  contained  a  talid 
grant  of  the  full  term  of  fourteen  years  from 
Its  orieinal  date. 

II,  The  other  point.  In  which  I  cannot  con- 
cur with  the  opinion  of  the  majority,  arises  in 
the  construction  of  the  eighth  claim  of  com- 
plainant's first  patent,  as  finally  amended.  The 
tlist  claim,  as  explanatory  of  all  that  follow, 
should  be  read  in  connecUm  with  the  ^hth. 
They  are  as  follows: 

"l8t.  Having  thus  fully  described  my  inven- 
tion. I  wish  it  to  be  understood,  that  I  do  not 
claim  the  use  of  the  galvanic  current  or  cur- 
rents of  electricity,  for  the  purpose  of  telegrapic 
communications  generally ;  but  what  I  specially 
1 29*J  claim  as  my  'invention  and  improve- 
ment, IB  making  use  of  the  motive  power  of 
magnetism,  when  developed  by  the  action  of 
such  current  or  currents  substantially  as  set 
forth  in  the  foregoing  description  of  the  first 
principal  part  of  my  Invenuon,  as  means  of 
operating  or  giving  motion  to  machinery  which 
may  be  used  to  imprint  signals  upon  paper  or 
other  suitable  material,  or  to  produce  sounds 
in  any  desired  manner  for  the  purpose  of  tele- 
graphic communication  at  any  distances.  The 
only  ways  in  which  the  galvanic  current  had 
been  proposed  to  be  used  prior  to  my  invention 
and  improvement,  were  by  bubbles  rssulllng 
from  decomposIUon,  and  the  action  or  exercise 
of  electrical  power  upon  a  magnetized  bar  or 
needle;  and  the  bubbles  and  the  deflections  of 
thu  needles  thus  produced,  were  the  subjects  of 
inspection,  and  had  no  power  or  w«ra  not  «p* 
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plied  to  record  the  communication.  1  thel«- 
fore  chorsclerize  my  invention  as  the  flnt  re- 
cording or  printing  telegraph  by  means  of 
electro-magnetism. 

There  are  various  known  modes  of  produdng 
motions  by  electro-magnetism,  but  n<Hie  at 
these  had  been  applied  prior  to  my  inventirai 
and  improvement  to  actuate  or  give  motion  to 
printing  or  recording  machinety,  which  is  the 
chief  point  of  my  invention  and  improvement" 

"8th.  I  do  not  propose  to  llmil  myself^  the 
specific  machinery  or  parts  of  machinery  de- 
scribed in  the  foregoing  specification  and 
claims,  the  essence  of  my  invention  being  the 
use  of  the  motive  power  of  the  electric  or  gal- 
vanic current,  which  I  call  electro-magnetism, 
however  developed,  for  marking  or  printing 
IntelUf^ble  characters,  signs  or  ietters,  at  any 
distances,  being  a  new  appllcaticni  of  that 
power,  of  which  I  claim  to  be  the  first  inventor 
ot  discoverer." 

The  objection  to  this  claim  is,  that  it  is  too 
broad,  beoiuse  the  inventor  does  not  confine 
himself  to  specific  machinery  or  parts  of  ma- 
chinery, as  described  in  his  patent,  but  claims 
that  the  essence  of  his  invention  consists  in  the 
application  of  electro-magnetism  as  a  motive 
power,  however  developed,  for  printing '  char 
octers  at  a  dlriance.  This  tieing  a  new  appltco- 
tion  of  that  element  or  power,  of  which  the  pat- 
entee claims  to  be  thefirst  inventor  or  discoverer. 

In  order  to  test  the  value  of  this  objeclion.u 
applied  to  the  present  case,  and  escape  any  con- 
f usifm  of  ideas  too  often  arising  from  the  use 
of  ill-defined  terms  and  propositions,  let  us  ex- 
amine, 

Ist.  What  may  be  patented ;  or  what  forms  a 
proper  subject  of  protection,  under  the  Constitu- 
tion and  Actsof  Congress,  relative  to  this  subject. 

2d. 'What  is  the  nature  of  the  invention  now 
under  consideration?  Is  it  a  mere  machine.and 
subject  to  the  rules  which  affect  a  combination 
of  mechanical  devices  to  effect  a  parUculsr 
purpose. 

*8d.  Is  the  claim  true,  in  factt  And  [*180 
if  true,  how  can  it  be  loo  broad,  in  any  legal 
sense  of  the  term,  as  heretofore  used,  either  in 
the  Acts  uf  Congress,  or  in  judicial  declsionBT 

4th.  Assuming  the  hypothesis  that  it  la  loo 
broad,  how  should  that  affect  the  Judgment 
for  costs  in  this  case? 

Ist.  The  Constitution  of  the  United  fltates 
declares  that  "Congreas  shall  have  the  power 
*jo  promote  the  progress  of  science  and  useful 
arts,  by  securing  lor  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  re- 
spective writings  and  discoveries." 

The  Act  of  Congress  of  1686  confers  tldb  ex- 
clusive Hght  for  alimited  time,  on  "any  per 
son  who  has  discovered  ot  invented  any  new 
and  useful  art,  machine,  manufacture  or  com- 
position of  matter,  or  any  new  and  usefal  im- 
provements on  any  art,  machine,  manufacture 
or  composition  of  matter;  not  known  or  used 
by  others  before  his  or  their  discoveir  or  hi- 
vention  thereof,  and  not,  at  the  time  of  his  ap- 
plication for  a  patent,  in  public  use,"  Ac 

A  new  and  useful  art  or  a  new  and  useful 
improvement  on  any  known  art  b  as  much  en- 
titled to  the  protection  of  the  law  as  a  machine 
or  manufacture.  The  Enffllsh  patent  acts  ate 
confined  to  "manufaiAures  in  terms;  but  the 
courts  have  construed  them  to  cover  and  pro- 
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lectartsu  well  as  machines;  ytt  without  using 
tbe  term  "art."  Here  we  are  not  required  to 
make  uiy  latitndlooiu  construction  of  our  stat- 
ute tor  the  s^e  of  equltvcr  poUcr;  and  lurel^ 
we  have  no  right,  even  If  we  had  the  dl^MSi- 
tioa,  to  curtail  or  narrow  Its  liberal  policy  by 
astute  or  fanciful  coDstruclion. 

It  is  not  easv  to  give  a  precise  definition  of 
of  what  is  mc»nt  by  the  term  "art,"  as  used 
in  the  Acts  of  Congress — some,  if  not  all,  the 
traits  wtiich  distinguish  an  art  from  the  other 
Intimate  subjects  of  a  patent,  are  stated  with 
eleuneas  and  accuracy  by  Mr.  Curtis,  in  bis 
Tiealtse  on  P^nte.  "The  term  'art.'  applies," 
says  hd.  "to  all  those  cases  wbert  the  applica- 
lion  of  a  principle  is  the  most  important  part 
of  tbe  invention,  and  where  the  machinery, 
apparatus,  or  other  means,  by  which  the  prin- 
ciple is  applied,  are  incidental  only  and  not  of 
tu  easmce  of  his  Invention.  It  appUea  also  to 
•II  those  cases  where  the  result,  effect,or  oianu- 
factured  article  is  old,  but  the  invention  con- 
Biflts  in  a  new  process  or  method  of  producing 
such  result,  effect,  or  manufacture."  (Curt,  on 
Pat..  80.) 

A  machine,  though  It  may  be  composed  of 
many  parts,  instruments,  or  devices  combined 
together,  still  conveys  the  idea  of  unity.  It 
may  be  said  to  be  Invented,  but  the  term  "dls- 
oorety"  cotild  not  well  bepredicated  of  it.  An 
art  may  employ  many  different  machines,  de- 
vices, processes,  and  manipulations,  to  produce 
131*]  *8ome  useful  result.  In  a  previously 
known  art  a  man  may  discover  some  new  proc- 
ess, or  new  application  of  a  known  principle, 
demmt,  or  power  of  nature,  to  the  advance- 
mmt  of  the  art,  and  will  be  entitled  to  a  patent 
for  the  same,  as  "an  improvement  in  the  art," 
or  tM  may  invent  a  machine  to  perform  a  ^ven 
fnm^on,  and  then  be  will  be  entitled  to  a  pat- 
oit  only  for  his  machine. 

That  improvements  in  the  arts,  which  con- 
sist in  the  new  application  of  some  known 
element,  power,or  physical  law,  and  not  in  any 
particular  machine  or  combtnaUon  of  machin- 
ery, have  been^frequcntly  the  subject  of  patents 
both  in  England  and  in  this  country,  tbe  cases 
in  our  books  most  amply  demonstrate.  I  have 
not  Ume  to  examine  them  at  length ;  but  would 
refer  to  James  Watt's  patent  for  a  method  of 
saving  fuel  in  steam  engines  by  condensing  the 
steam  in  separate  vessel^  and  applying  noncon- 
ducting substances  to  his  steam  pipes;  Cleg's 
patent  for  measuring  gas  in  water;  JuAr  v. 
i^t,  Webster's  Pat.  Uas.,  108;  and  the  cele- 
brated case  of  NeiUm't  paUnt  for  the  applica- 
tion of  hot  blast,  being  an  important  improve- 
ment in  the  art  of  smelting  iron. 

In  England,  where  their  statute  does  not 
protect  an  art  in  direct  terms,  they  have  made 
no  dear  distinction  between  an  art  or  an  im- 
provement  in  an  art,  and  a  process,  machine, 
or  manufacture. .  They  were  hampered  and 
confined  by  the  narrowness  of  the  phraseology 
of  their  patent  acts.  In  this  cotmtry,  tbe  stat- 
ute is  as  broad  as  language  can  make  it.  And 
yet,  if  we  look  at  the  titles  of  patents,  as  given 
at  the  Patent  Office,  and  the  languBge  of  our 
courts,  we  might  suppose  tlwt  our  statute  was 
confined  entirely  to  machines.  Notwitlistand- 
hig.  in  Ktuiu  v.  The  Bank,  4  Waahingtoo,  C. 
C,  19.  Mr.  JfuUee  Washington  supported  a 
pMMU  which  wwslrtwl  in  nothing  else  but  a 
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new  application  of  copperplates  to  both  sides  of 
a  bank  bill  as  a  security  against  counterfeiting. 
Tbe  new  application  was  held  to  be  an  art. 
and,  therefore,  patentable.  So  the  patent  in 
MeClurg  v.  KinffOand.  1  How.,  204,  was  in 
fact  for  an  improvement  in  the  art  of  casting 
chilled  rollLTS  by  conveying  the  metal  to  tbe 
mold  in  a  direction  approaching  to  tbe  tangent 
of  the  cylinder;  yet  tbe  patentee  was  i>rotected 
in  the  principle  of  his  discovery  (which  was 
but  tbe  application  of  a  known  law  of  nature 
to  a  new  puroose),  against  all  forms  of  ma- 
chinery embodying  the  same  principle. 

The  great  art  of  printing,  which  has  changed 
the  face  of  human  society  and  clvilization.con- 
sisted  in  nothing  but  a  new  application  of  prin- 
ciples known  to  the  world  for  tbousaads  of 
years.  No  one  could  say  it  coDsisted  in  tbe  ' 
tvpe  or  the  press,  or  in  any  other  machine  or 
aevice  used  in  performing  some  particular 
*fiu6Uon,  more  than  in  thehandswhich  [*  132 
picked  the  types  or  worked  the  press,  Y^t  if 
tbe  inventor  of  printing  bad,under  this  narrow 
construction  of  our  patent  law,  claimed  his  art 
as  something  distinct  from  his  machinery,  the 
doctrine  now  advanced  would  liave  declared 
it  tmpatentable  to  its  full  extent  as  an  art,  and 
that  the  inventor  could  be  protected  in  nothing 
but  his  first  rough  types  and  ill-contrived  press. 

I  do  not  intend  to  review  the  English  cases 
which  adopt  the  principle  for  which  I  now 
contend,  notwithstanding  their  narrow  statute; 
but  would  refer  to  the  opinion  of  my  brother 
Nelson,  in  14  How.,  177:  and  will  add.  that 
Mr.  Justice  McLean,  in  delivering  the  opinion 
of  tbe  court  in  that  case,  quotes  with  approbor 
tion  tlie  language  of  Lord  Viuiiee  Gierke,  in  the 
JfeSaon  case,  mddi  Is  precisely  applicable  to 
tbe  question  before  us,  Hesa^s:  "The  specifi- 
cation does  not  claim  anything  as  to  form, 
nature,  shape,  materials,  numbers,  or  mathe- 
matical character  of  the  vessel  or  vessels  in 
which  the  air  is  to  be  heated,  or  as  to  the  mode 
of  heating  such  vessels."  Yet  this  pitent  was 
surtained  as  for  a  new  application  of  a  known 
element;  or,  to  use  correct  language,  as  an  im- 
provement in  the  art  of  smelting  iron,  without 
any  regu^  to  the  machineiry  or  parts  of  ma- 
chinery used  in  the  application.  Such  I  be- 
lieve to  be  the  established  doctilne  of  the  En- 
glish courts. 

He  who  first  discoven  tliat  an  element  or  law 
of  nature  can  be  made  operative  for  the  produc- 
tion of  some  valuable  result,  some  new  art,  or 
the  improvement  of  some  known  art;  who  has 
devised  the  machinery  or  process  to  make  It  op- 
erative, and  introduced  it  in  a  practical  form  to 
the  knowledge  of  mankind,  is  a  discoverer  and 
inventor  of  Uie  highest  class.  The  discovery  of 
a  new  applicaUon  of  a  known  element  or  agent 
may  require  more  labor,  expense,  persevering 
industry,  and  ingenuity  than  the  inventor  oi' 
any  machine.  Sometimes,  it  is  true,  it  may  be 
the  rrault  of  a  happy  thought  or  conception, 
without  the  labor  of  an  experiment,  as  in  the 
case  of  the  improvement  in  the  art  of  casting 
chilled  rollers,  already  alluded  to.  In  many 
cases,  it  is  the  result  of  uumeroos  experimeuU; 
not  the  consequence  of  any  reasoning  a  priori, 
but  wholly  empirical;  as  the  discovery  that  a 
certidn  degree  of  beat,  when  applied  to  the  usual 
processes  for  curing  India  rubber,  produced  a 
substance  with  new  and  valuable  qualities, 
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The  mere  discovery  of  a  new  element  or  law  i 

or  principle  of  nature,  without  atiy  valuable  { 
applicatioa  of  it  to  the  arts,  is  not  toe  subject ; 
of  a  patent.  But  he  who  takes  this  new  element 
or  power,  aa  yet  useless,  from  the  laboratory  of 
the  philosopher,  and  makes  it  the  servant  of 
man,  who  applies  it  to  the  perfecting  of  a  new 
and  useful  art,  or  to  the  improvemeot  of  one 
133*]  already  *known,  is  the  benefactor  to 
whom  the  patent  law  tenders  its  protection. 
The  devices  and  machines  used  in  the  exerciae 
of  it  may  or  may  not  be  new;  yet,  by  the  doc- 
trine aeamst  which  I  contend,  he  cannot  patent 
them,  because  they  were  known  and  used  be- 
fore. Or,  if  he  can,  it  is  only  in  their  new  ap- 
plication and  combination  in  perfecting  the 
new  art.  Id  other  words,  he  may  patent  the 
new  application  of  the  mechanical  devices,  but 
not  the  new  application  of  the  operative  ele- 
ment which  is  the  essential  agent  in  the  ioven- 
ti<in.  Uc  may  patent  his  combinstioo  of  the 
machinery,  but  not  his  art. 

When  a  new  and  liitberto  unknown  product 
or  result,  beneficial  to  mankind,  is  effected  by 
a  new  appliaition  of  any  element  of  nature, 
and  by  means  of  machines  and  devices,  wheth* 
er  new  or  old,  it  cannot  be  denied  that  such  in- 
vculion  or  discovery  ia  entitled  to  the  denomi- 
nation of  a  "new  and  useful  art."  The  statute 
gives  the  inventor  of  an  art  a  monopoly  iu  the 
exercise  of  it  as  fully  as  it  does  to  the  inventor 
of  a  mere  machine.  And  any  person  who  ex- 
ercises such  new  art  without  the  license  of  liie 
in  vf  Dior  is  an  infrinKer  of  his  patent,  and  of  the 
franchise  granted  lo  liimby  Ibe  law  aa  a  reward 
for  his  labor  and  ingenuity  in  perfecting  it.  A 
conslruction  of  the  Taw  which  piolects  such  an 
inventor,  in  nothing  but  the  new  invented  ma- 
chines or  parts  of  machinery  used  in  the  exer- 
cise of  his  art,  and  refuses  it  to  the  exercise  of 
the  art  itself,  annuls  the  patent  law.  If  the 
law  gives  n  franchise  or  monopoly  to  the  in 
ventor  of  an  art  as  fully  as  to  the  inventor  of  a 
machine^why  shall  its  protection  not  be  co  ex- 
Icneivc  with  the  invention  in  one  case  as  well 
as  in  the  other?  To  look  at  an  art  as  uotbiug 
but  a  combination  of  machinery,  and  give  it 
protection  only  as  such,  against  the  use  of  the 
same  or  similar  devices  or  medunical  equiva- 
lents, is  to  refuse  it  protection  as  an  art.  It 
ignores  the  distinction  between  an  art  and  a 
machine ;  it  overlooks  the  clear  letter  and  spirit 
of  the  statute;  and  leads  to  inextricable  difficul- 
ties. Ii  is  viewing  a  statue  or  a  monument 
through  a  microscope. 

The  reason  given  for  thus  confining  the  fran- 
chise of  the  inventor  of  an  art  to  his  machines 
and  parts  nf  machinery  is,  that  it  would  retard 
the  progress  of  improvement,  if  tliose  who  can 
devise  oetler  machines  or  devices,  differing  in 
mechanical  principle  from  those  of  the  tirst  in- 
ventor of  the  art;  or.  in  other  words,  who  can 
devise  an  improvement  In  it,  should  not  be  al- 
lowed to  pirute  it. 

'I'o  say  that  a  patentee,  who  claims  the  art  of 
writing  at  a  distance  by  means  of  electro-mag- 
netism, necessarily  claims  all  future  impmve- 
ments  in  the  art,  is  to  misconstrue  it,  or  draws 
a  consequence  from  it  not  fairly  to  be  inferred 
from  its  language.  An  improvement  in  a 
known  art  is  as  much  the  subject  of  a  patent  as 
134*]  *Lhe  art  itself;  so,  also,  is  an  improve- 
ment on  n  known  machine.  Yet,  if  the  original 


machine  be  patented,  the  patentee  of  an  im- 
provement will  not  have  a  right  to  use  the  orig- 
inal. This  doctrine  has  not  been  found  to  re- 
tard tlie  progress  of  invention  in  the  case  of 
machines;  and  I  can  see  no  reason  why  a  con- 
trary one  should  be  applied  to  an  art 

llic  claim  of  the  patentee  is,  that  he  iiia;ir  ^ 
protected  in  the  excise  of  his  art  as  against 
persons  who  may  improve  or  change  some  of 
the  processes  or  machines  necessary  in  its  exer- 
cise. The  court,  by  deciding  that  this  claim 
is  too  broad,  virtually  decides  that  such  aj>  in- 
ventor of  an  improvement  may  pirate  the  art  he 
improves,  because  it  is  contrary  to  public  poi' 
icy  to  restrain  the  progress  of  invention.  Or, 
in  other  words,  it  may  oe  said  Uiat  it  is  the  pol- 
icy of  the  coui^s  to  refuse  that  protection  to  an 
art  which  it  affords  to  a  machine,  which  it  is 
the  policy  of  the  ConstituUon  and  the  laws  to 
grant. 

2d.  Let  us  now  consider  what  Is  the  nature 
of  the  invention  now  under  consideration. 

It  is  not  a  composition  of  matter,  or  a  manu- 
facture, or  a  machine.  It  is  the  appUcatitHi  of 
a  known  element  or  power  of  nature,  to  a  new 
and  useful  purpose  by  means  of  various  proc- 
esses, instruments  and  devices,  and  if  patent- 
able at  all,  it  must  come  within  the  categoij  of 
"  a  new  and  useful  art."  It  is  as  much  entitled 
to  this  denomination  as  the  original  art  of  print- 
ing itself.  The  name  given  to  it  in  the  paleot 
is  jgenerally  th«  act  of  the  commisdoner,  and  in 
tins,  as  in  many  other  cases,  a  wrong  one.  Tlie 
true  nature  of  the  mvention  must  be  sought  in 
the  specification. 

The  word  telegraph  is  derived  from  the  Oreek. 
snd  signitles  "to  write  afar  off  or  at  a  distance." 
It  has  heretofore  been  ^plied  to  various  con- 
trivances or  devices,  to  communicate  intelli- 
gence by  means  of  sigiuls  or  semaphores,  which 
speak  to  the  cjge  for  a  moment.  But  in  its 
primary  and  literal  signification  of  writing, 
printing,  or  recording  at  a  distance,  it  never 
was  iuvcnted,  perfected,  or  put  Into  pracliad 
operation  till  it  was  done  by  Morse,  lie  pre- 
ceded Sleinheil,  Cook,  Wheaibtoue,  and  Davy 
iu  the  successful  application  of  this  mysterious 
power  or  clement  of  electro-magnetism  to  this 
purpose;  and  hts  invention  has  entirely  super- 
seded their  inefficient  contrivances.  It  is  not 
only  ''a  new  and  useful  art."  if  that  term 
means  anything,  but  a  most  wonderful  and  as- 
ttinishing  invention,  requiring  tenfold  more 
ingenuity  and  patient  experiment  to  perfect  it, 
than  the  art  of  printing  with  types  and  press, 
as  origiually  invented. 

3d.  Is  it  not  true,  as  set  forth  in  this  eighth 
claim  of  the  specification,  that  tlie  patentee  was 
the  first  inventoror  discoverer  of  theuseorappli- 
catioL  of  electro-maguelisra  to  print  and  reci)rd 
'intelligible  characters  nr  IcttersT  It  is  [*i3ff 
the  very  ground  on  which  the  court  agree  in 
confirming  his  patent.  Now,  the  patent  law 
requires  an  inventor,  as  a  condition  precedrat 
to  obtaining  a  patent,  to  deliver  a  written  de- 
scription of  his  invention  or  discovery,  and  to 
particularly  specify  what  he  claims  to  be  bis 
own  invention  or  discovery.  If  he  has  truly 
staled  the  principle,  nature  and  extent  of  hU 
art  or  invention,  bow  can  the  court  say  it  is  too 
broad,  and  impugn  the  validity  of  his  patent 
for  doing  what  the  law  requires  as  a  condition 
for  uhlaTniog  iti  And  if  it  is  only  in  case  of  a 
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mftcliine  that  the  law  requires  the  Inveator  to 
specif  what  he  claims  as  hia  own  laveDtioo 
uid  discovery,  and  to  distinguish  what  is  new 
from  what  is  old,  then  this  eighth  claim  is  su- 
perBooui  and  cannot  affect  the  validity  of  his 
pateDl,  provided  his  art  is  new  and  useful,  and 
the  machines  and  devices  claimed  separately, 
are  of  his  own  invention.  If  it  be  in  the  use  of 
the  words  "however  developed"  that  the  claim 
is  to  be  adjudged  too  broad,  then  it  follows 
Uiat  a  petaoo  usio^  aoy  other  proceas  for  the 
purpose  of  developing  the  agent  or  element  of 
electro-magnetism,  than  the  commOD  one  now 
in  use,  and  described  in  the  ptient,  may  pirate 
the  whole  art  patented. 

But  if  it  be  adjudged  that  the  claim  is  loo 
broad,  because  the  inventor  claims  the  appli- 
cation of  this  element  to  his  new  art,  then  his 
patent  is  to,  be  invalidated  for  claiming  his 
whole  invention,  and  nothing  more.  If  tTie  re- 
sult of  this  application  be  a  new  and  useful  art, 
and  if  the  essence  of  his  invention  consists  in 
compelling  this  hitherto  useless  element  to  re- 
cord letters  and  words,  at  any  distance  and  in 
manjr  places  at  the  same  moment,  how  can  it 
be  said  that  the  claim  is  for  a  principle  or  an 
abstractiont  What  is  meant  by  a  claim  being 
too  teoad?  The  patent  law  and  judldal  decis- 
ions may  be  searched  in  vain  for  a  provision  or 
deciuon  that  a  patent  ma^  bo  impugned  for 
claiming  no  more  than  the  patentee  invented  or 
discovered.  It  is  only  when  he  claims  some- 
thing before  known  and  used,  something  as 
new  which  Is  not  new,  either  by  mistake  or  in- 
tentionally, that  his  patent  is  anected. 

The  Act  of  Congress  requires  the  applicant 
for  a  patent  to  swear  tliat  "  he  is  the  original 
and  first  inventor  of  the  art,  machine,  &c."  It 
requires  the  Commissioner  lo  make  an  exami- 
DaiioD  of  the  alleged  invention,  '*and  if  ii  shall 
appear  that  the  same  has  not  been  invented 
prior  to  the  alleged  invention,  he  sliall  grant  a 
ptient,  &c.  But  if  it  shall  apneu  that  the  ap- 
plicant Is  not  the  original  and  first  inventor  or 
discoverer  thereof,  or  that  any  part  of  that 
which  is  claimed  as  new,  had  before  been  in- 
vented," then  the  applicant  to  have  leave  to 
withdraw  bis  application. 
130*]  *The  18th  section  treats  of  defective 
specifications  and  their  remedy  where  the  ap- 
plicant, through  mistake  or  inadvertency,  had 
claimed  "  more  than  be  had  a  right  to  cmm  as 
Dew." 

The  ISth  section,  in  enumerating  the  defenses 
which  a  defendant  may  be  altowtS  to  make  lo 
a  patent,  states  that  inter  alia  he  may  show, 
"  lliat  the  patentee  was  not  the  original  and 
first  inventor  or  discoverer  of  Uie  tbiug  patent- 
ed, or  of  a  subBtanthtl  and  material  part  there- 
of claimed  as  new."  And  the  proTiso  to  the 
same  section  allows  the  court  to  refuse  costs, 
"  when  the  plaintiiT  shall  fail  to  sustain  his  ac- 
tion on  the  ground  thai,  in  his  specification  or 
claim,  is  embraced  more  than  that  of  which  he 
was  the  first  inventor." 

The  7th  section  of  the  Act  of  March  3, 1837. 
specially  defines  the  meaning  of  the  phrase  "  too 
broad,  to  be  "  when  the  patent  cl^ms  more 
than  that  of  which  the  patentee  was  the  orig 
inal  and  first  inventor."  And  the  9th  section 
of  the  same  Act,  again  providing  for  cases 
where  by  accident  or  mtsluke,  the  patentee 
claims  more  than  he  la  justly  entitled  to,  de- 
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scribes'it  to  be  "  where  the  patentee  shall  have 
in  his  q>eciflcaUon  claimed  to  be  the  original 
inventor  or  discoverer  of  any  material  or  sub- 
stantial part,  of  which  he  is  not  the  first  and 
original  inventor,  and  shall  have  no  legal  and 
just  right  to  the  same." 

Thus  we  see  that  it  is  only  where,  through 
inadvertence  or  mistake,  the  patentee  has 
claimed  something  of  which  he  was  not  the  first 
inventor,  that  the  court  are  directed  to  refuse 
coats. 

The  bobks  of  reports  may  be  searched  in  v^n 
for  a  case  where  a  patent  has  been  declared 
void,  for  being  too  broad,  in  any  other  sense. 

Assuming  it  to  be  true,  then,  for  the  purpose 
of  the  argument,  that  the  new  application  of 
the  power  of  electro-magnetism  to  the  art  of 
telegraphing  or  printing  characters  at  a  dis- 
tance, IS  not  the  subject  of  a  patent,  because  it 
is  patenting  a  principle;  yet  as  it  is  also  true, 
that  Morse  was  the  first  who  made  this  appli- 
cation succesgfuly,  as  set  forth  In  this  eighth 
claim.  I  am  unable  to  oiraprehend  how,  in  the 
words  of  the  statute,  we  can  adjudge  "  that  be 
has  falted^to  sustain  his  action,  on  the  ground 
ttiat  Ills  specification  or  claim  embraces  more 
than  that  of  which  he  was  the  first  inventor." 
It  Is  for  this  alone  that  the  statute  authorizes  us 
to  refuse  costs. 

4th.  Assuming  this  eighth  claim  to  be  too 
broad,  it  may  well  be  said,  that  the  patentee 
has  not  unreasonably  delayed  a  disclaimer, 
when  we  consider  that  it  is  not  till  this  moment 
he  had  reason  to  believe  it  was  too  broad.  But 
the  bill  claims,  and  it  is  sustained  by  proof, 
that  the  defendant  has  infringed  the  complain- 
ant's second  patent  for  his  improvement. 

The  court  sustains  the  validity  of  this  patent. 
Why,  then,  *is  the  complainant  nut  en-  [*137 
titled  to  ikis  costal  At  law,  a  recovery  on  one 
good  count  is  sutflcieut  to  entitle  the  plaintiff 
to  recover  costs;  and  I  can  see  no  particular 
eqidty  whidi  the  defendants  can  claim,  who 
are  adjudged  to  have  pirated  two  inventions  at 
once 

I  am  of  opinion,  therefore,  that  the  decree  of 
the  Circuit  Court  should  be  affirmed,  with  costs. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  ip  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  In  this  cause  be,  and  the 
same  is  hereby  afiirmed,  except  so  much  there- 
of as  decrees  that  the  complainants  shall  recover 
their  costs,  in  the  prosecution  of  this  suit,  of 
and  from  the  defendants,  and  that  that  i»rt  of 
the  said  decree  giving  coats  to  the  complainants 
be,  and  the  same  Is  hereby  reversed,  and  an- 
nulled. 

And  it  is  further  ordered  and  decreed  by  this 
court,  that  the  parties,  respectively,  ]>ay  their 
own  costs  in  this  court,  and  in  the  said  Circuit 
Court. 

Cited— 15  How.,  141;  19  How.,  106;  20  How..  888; 
1  WtUI.,&TU;  11  Wall.,  644;  19  Wall.,  W;  40tto. 
191 ;  i£  Otto.  707, 7i» ;  1  Bias.,  173,  )»T ;  2  lUss..  478 : 
1  Huliues..  ai;  »  Ulatuhf.,  191 :  4  Ulutcbf .,  ]«T,  244;  5 
Ultttultf 141 ;  tt  Ultttvlif ■  .40j  ;  T  DIntcbf.,  S».  47T : 
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Pleadine,  teehjUedl  pointi  in — wAm  not  eon- 
•idertd. 

The  preoedingr  case  of  O'Reilly  v.  Morse  harlng 
Bettled  the  principles  Involved  In  the  oontroversy 
between  them,  this  court  declines  to  hear  an 
arvumentupon  technical  points  of  pleading  In  a 
branch  ot  the  caseoomlng  from  another  state. 

The  case  Is  remanded  to  the  Oirault  Court. 

THIS  cauM  came  up  ftom  the  CSrcolt  Court 
of  the  United  States  for  the  Dlitrict  of 
Ohio,  upon  a  certificate  of  division  in  opinion 
iKtween  Uie  Judges  thereof. 

An  action  was  bronght  by  Smith,  as  the  as- 
signee of  Morse  and  Vail,  against  Ely,  O'Reil- 
ly, and  others,  for  an  infrtngemeot  of  Morse's 
patent  rights  to  the  telegraph,  which  are  par- 
ticularly set  forth  in  the  report  of  tlue  preceding 
case. 

The  first  count  of  the  declaration  was  upon 
the  patent  of  1840,  surrendered  and  re-Issued 
in  1846. 

138*]  *The  second  couot  was  upon  the 
piUent  for  improvements  in  transmitting  and 
recording  intelligence,  by  the  use  of  the  motive 
power  of  electncity.  Both  of  Uiese  patents 
were  surrendered,  and  re  issued  in  1848. 

The  defendants  Allied  eighteen  pleas.  On  the 
3d,  8d,  4th,  0th  and  10th,  the  jslaintiff  took  is- 
sue. He  demurred  to  the  remaining  pleas,  and 
upon  some  of  these  demurrers  the  court  were 
divided. 

All  that  need  to  be  stated  in  explanation  of 
the  case,  will  be  to  Mate  the  diflereiwa  of  opin- 
im,  and  refer  to  the  pleaa. 

And  afterwards,  to  wit:  on  the  twenty-third 
day  of  October,  being  in  the  year  and  at  the 
time  of  said  court  last  mentioned,  "  this  cause 
came  on  to  l>e  heard  at  the  present  term  upon 
the  demurrers  filed  by  the  plaintiff  to  the  sixth, 
seventh,  dghth,  ninth,  eleventh,  twelfth,  thir- 
teenth, fourteenth,  fifteenth,  sixteenth,  seven- 
teenth and  eighteenth  special  pleas  of  the  de- 
fendants. And  thereupon,  the  arguments  of 
counsel  t>eiDg  beard,  and  due  deliberation  be- 
ing had,  the  opinion  of  the  judges  of  said  court 
were  divided  as  to  the  following  questions,  to 
wit: 

I.  Upon  the  demurrer  to  the  sixth  and 
seventh  pleas,  respectively,  whettier  the  said 
letters  patent  to  the  said  Morse  are  v(^d,  for 
the  reason  that  the  same  do  not  on  their  face 
respectively  express  that  they  are  to  run  for 
fourteen  years  from  the  date  of  the  patent  is- 
sued to  said  Morse  in  the  kingdom  ot  France. 

II.  Whether,  upon  the  demurrer  to  the 
eighth,  ninth,  and  eighteenth  pleas,  said  letters 
patent  to  said  Morse  assume,  as  to  the  matter 
alleged  in  said  eighteenth  plea,  to  patent  a  prin- 
ciple, or  B  thing  which  Is  not  an  art,  machine, 
manufacture,  or  composition  of  matter,  or  .any 
improvement  on  any  art,  macttioe,  manufact- 
ure, or  comjpoaitioo  of  matter;  and  if  so, 
whether,  and  to  what  extent,  said  lettera  pat- 
Mi 
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ent,  or  any  part  thereof,  are  void  in  conse- 
quence thereof;  and  also  wliether  raid  pleas 
are  bad,  respectively,  for  ihe  reason  that  they 
assume  to  answer  certain  material  and  substan- 
tial parts  of  the  plaintiff's  clum,  without  aver- 
ring that  there  are  no  other  material  and  sub> 
stantial  parts  embraced  in  his  claim,  which  can 
be  distineuished  from  the  other  parts  averred 
to  be  so  claimed  without  right,  ana  on  which  be 
would  be  entitled  to  recover. 

IIL  Whether,  upon  the  demurren  to  the 
fonrteenth  and  fifteenth  plena,  s^  patent, 
issued  April  11th,  1846,  ana  re-issued  June  IS, 
1848,  te  void;  and  if  so,  to  what  extent:  for 
the  reason  that  it  embraces  as  a  material  and 
substantial  part  thereof,  a  material  and  sub- 
stantial part  of  a  former  patent  issued  to  said 
Morse. 

IV.  Whether,  upon  the  demurrers  to  the 
eighth,  ninth,  fourteenth  and  fifteenth  pleas, 
said  letters  patent  issued  to  sald'Morse  r*139 
are  void,  for  the  reason,  as  averred  in  said 
pleas,  that  he  was  not  the  original  and  first  hi- 
ventor  of  the  several  matters  in  said  pleu 
respectively  set  forth;  but  the  same  had  been, 
prior  to  said  invention  by  said  Morse,  known 
and  used  in  a  foreign  country. 

The  substance  of  these  pleas  was  as  follows: 

6th.  This  plea  alleges,  that  on  the  tSth  of 
August,  1888,  Morse  took  out  a  patent  hi 
France  for  the  same  invention  patented  to  him 
in  his  letters  of  June  20,  1840;  but  that  the  lat- 
ter were  made  to  run  fourteen  years  from  date, 
instead  of  fourteen  years  from  the  date  <il  the 
French  letters. 

7th.  This  plea  states  the  same  as  the  sixth, 
and  that  Morse's  French  patent  was  issued  more 
than  six  months  next  before  he  filed  his  vpeA- 
fication  and  drawings,  annexed  to  the  l^ten 
patent  of  June  20,  1840. 

Upon  the  demurrers  to  these  two  pleas  the 
court  were  divided,  as  mentioned  in  the  first 
question  of  divirion. 

8th.  This  plea  sets  out  with  the  patents  of 
1840,  as  re-issued,  and  then  alleges  that  "the 
use  of  the  motive  power  of  the  electric  or  nl- 
vanic  current,  however  developed,  for  marking 
or  printing  intelll^ble  characters,  signs  or 
letters,  at  any  distances,"  la  a  substantia  and 
material  pari'of  the  thing  patented;  and  it  states 
that  Morse  was  not  the  original  and  first  hi- 
ventor  or  discover  of  the  thing  patented,  but 
that  the  same  was  known  before  to  one  Dr. 
Steinhell,  of  Munich,  and  used  on  a  line  from 
Munich  to  Bogenhausen. 

The  principTes  claimed  and  patented  in  the 
tetters  of  1840,  referred  to  hi  the  8th  and  Ml 
pleas,  are  as  follows,  to  wit: 

"  What  I  q)ecially  claim  as  my  inventioo 
and  improvement  is,  making  use  of  the  motive 
power  of  magnetism,  when  developed  by  the 
action  of  such  current  or  currents  substan- 
tially as  set  forth  in  the  foregoing  description 
of  the  first  principal  part  of  my  Invention,  as 
means  of  operating,  or  giving  motion  to,  ms- 
chineiy  which  may  be  used  to  imprint  slngals 
upon  paper;  or  other  suitable  materials,  <x  to 
produce  sounds  in  any  desired  manner  for  the 
purpose  of  telegraphu;  communication  of  any 
distances." 

Eighth.  "I  do  not  propose  to  lindt  myself 
to  the  q>eclflc  machlneiT,  or  parts  of  machin* 
eiy,  described  In  the  nn^pdng  tpecific»ii«J 
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and  claims,  the  essence  of  my  invention  being 
the  use  of  the  motive  power  of  the  electric  or 
nlvanic  currant,  which  I  call  electro-magnet- 
ban.  however  developed,  fbr  maritlnff  or  print- 
log  intelli^dble  chancters,  sfgns  or  letters,  at 
any  distances— bring  a  new  appllcatiai  of  that 
powCT,  of  which  I  clum  to  be  the  first  inventor 
or  discoverer." 

9th.  In  this  plea  the  defendants  allege  that 
140*]  the  mode  and  ^process  of  propelling 
and  connecting  currents  of  electricity,  or  gaf- 
vaalsm,  througn  two  or  more  metallic  outdoct- 
ors,  is  a  substantial  and  material  part  of  the 
thlngpatented  in  the  letters  of  1840;  and  they 
aver  that  Morse  was  not  the  original  and  first 
inventor  or  discoverer  thereof,  but  the  same 
was  known  to  one  Edward  Davr,  in  England." ' 

18th.  in  this  plea,  the  defendants  allege  that 
"  the  use  of  motive  power  of  the  electro-ralvan- 
ic  current,  however  developed,  formarh&gand 
I^nting  ioteltigible  characters,  rigns  or  letters, 
at  any  aistances,"  is  a  subBtanUaTand  material 
part  of  the  thing  patented,  and  is  distinctly 
claimed  by  the  patentee  in  the  specification; 
and  be  avers  that  the  thing,  so  piatrated  and 
claimed,  is  not  any  art,  machine,  manufacture 
or  composition  of  matter,  or  any  Improvement 
on  them. 

The  demurrers  to  these  three  pleas  raise  the 
qoestioDS  secoadlv  certified  to  this  court. 

14th.  In  this  plea  the  defendant  sets  out  the 
patept  of  1846,  as  re-iesued  to,  and  states  that 
"  the  combination  of  a  pen  lever,  pen  point  or 
points,  and  roller,"  mentioned  in  the  patent,  is 
a  substantial  and  material  part  of  the  tiling  pat- 
ented; and  they  aver  that  ft  wasbefcne  known, 
and  formed  a  part  of  ao  electro-magnetic  tele- 
graph for  which  Morse  had  taken  out  letters 
patent  in  1840. 

15,  In  this  plea  the  defendants  allege  that, 
"  the  mode  of  combining  two  or  more  circuits 
of  electricity  or  galvanism,  mentioned  and  de- 
scribed in  the  sp^fication  annexed  to  the  said 
letters  patent  as  an  improvement,  is  a  substan- 
tial and  material  part  of  the  thing  patented ;" 
and  they  aver  that  in  electro-magnetic  tele- 
graphs, before  known,  modes  of  combining,  on 
the  same  principle  described  in  the  specification, 
two  or  more  circuitsof  electricity  or  galvanism, 
existed,  and  formed  a  part  thereof,  to  wit:  in 
one  patented  to  Morse,  June  20,  1840;  to  Ed- 
ward Davy,  of  Loudon,  July  4,  1888,  by  the 
Queen  of  Great  Britain.  This  plea  also  states 
that  Morse,  in  patent  of  1840,  does  not  niecify 
and  point  out  the  improvement  in  the  said  mode 
of  combining  two  or  more  circuits  made  by 
him,  ao  as  to  distinguish  the  same  frgm  the  said 
modes  before  luown  and  patented  by  him  and 
by  Davy. 

The  third  question  certified  to  ttiis  court  Is 
raised  by  demumrs  to  these  two  ■pleas. 

The  fourth  question  is  raised  by  demurrers 
to  pleas  8,  9,  i4,  IS,  above  set  forth. 

Mr.  Chief  Jiutiee  Taney  delivered  the  opin- 
ion of  the  court: 

The  plunlifl  in  error  is  the  assignee,  within  a 
certain  tract  of  country,  of  the  two  patents 
panted  to  Morse  foi*  his  Blectro  Magnetic 
141*1  *TeIegrapb,  one  in  1840,  and  the  other 
hi  184^  and  both  re  issued  In  1848.  And  this 
action  was  brought  In  the  Circuit  Court  for  the 
Dlitriot  of  Ohio,  for  infiingements  of  both  of 


these  patents,  within  the  limits  assigned  to  the 
plain  tm. 

The  defendants  did  not  proceed  .in  their  de- 
fense in  the  manner  authorized  by  the  Act  of 
Congress,  but  pleaded  the  general  Issue,  and 
seventeen  special  pleas.  Upon  some  of  these 
pleas  issue  was  joined,  and  others  were  de- 
murred to;  and,  opon  the  argument  of  the 
demurrers,  the  judges  of  the  court  were  divided 
in  opinion  on  the  following  questions,  which 
they  have  certified  for  decision  to  tlUs  court. 

"I.  Upon  the  demurrer  to  the  dxlh  and 
seventh  pleas  respectively  whether  the  said  let- 
ten  patent  to  the  said  Morse  are  void,  for  the 
reason  that  the  same  do  not  on  their  face 
respectively  express  that  they  are  to  run  for 
fourteen  years  from  the  date  of  the  patent 
issued  to  said  Morse  in  the  kingdom  of  Prance. 

II.  Whether,  upon  the  demurrer  to  the 
eighth,  ninth,  and  eighteenth  pleas,  said  let- 
ters patent  to  sidd  Morse  assume,  as  to  the  mat- 
ter alleged  in  said  eighteenth  plea,  to  patent  a 
principle,  or  a  thing  which  is  not  an  art,  ma- 
chine, manufacture  or  composition  of  matter, 
or  any  improvement  on  any  art,  machine, 
manufacture  or  composition  of  matter;  and  if 
so,  whether,  and  to  what  extent,  said  letters 
patent,  or  any  part  thereof,  are  void  in  conse- 
quence thoeof;  and  also  whether  said  pleas 
are  bad,  respectively,  for  the  reason  that  they 
assume  to  answer  certain  material  and  substan- 
tial parts  of  the  plaintiff's  claim,  without  aver- 
ring that  there  are  no  other  material  and  sub- 
stantial parts  embraced  in  his  claim,  which  can 
be  distinguiahed  from  the  other  parts  avened 
to  he  so  claimed  withoitf  right,  and  on  which 
he  would  be  entitled  to  recover. 

III.  Whether,  upon  the  demurrers  to  the 
fourteenth  and  fifteenth  pleas,  siUd  patent,  is- 
sued April  11th,  1846,  and  re  issued  June  18th, 
1846,  is  void;  and  if  so,  to  what  extent;  for 
the  reason  that  it  embraces  as  a  material  and 
substantial  part  thereof,  a  material  and  sub- 
stantial part  of  a  former  patent  issued  to  s^d 
Morse. 

IV.  Whether,  upon  the  demurrers  to  the 
eighth,  ninth,  fourteenth  and  fifteenth  pleas, 
said  letters  patent  issued  to  said  Morse  are 
void,  for  the  reason,  as  averred  in  said  pleas, 
that  be  was  not  the  original  and  first  inventor 
.of  the  several  matters  in  said  pleas  respective- 
ly set  forth;  but  the  same  had  been,  prior  to 
sidd  Invention  by  said  Morse,  known  and  used 
in  a  foreign  country." 

The  questions  certified,  so  far  as  they  affect 
the  merits  of  the  case,  have  all  been  substan- 
tially decided  in  the  case  of  Murrit  et  al.  v. 
(yi&iUy  etal.,  at  the  present  term.  But  sev- 
eral'questions  are  presented  by  the  [*142 
certificate  upon  the  construction  of  the  pleas 
and  the  extent  of  the  admisdons  made  by  the 
demurrers,  and  the  lessl  effect  of  such  admls- 
siona  upon  the  plaintiff's  right  of  action. 

In  relation  to  the  questions  which  go  to  the 
merits,  as  they  have  been  already  fully  heard 
and  decided  in  the  case  above  mentioned,  they 
are  not  open  for  aigument  in  this  case;  and  it 
would  be  a  useless  and  fruitieas  consumption  of 
time  to  hear  an  uvimient  upon  tiie  technical 
questions  alone.  Fw,  however  the  points  of 
special  pleading  might  be  ruled  by  tl&  court, 
they  could  liave  no  material  influence  on  the 
ottunMe  dflcUott  ttf  the  c«m:  hecaiu^  If  it  is 


iized  by  Google 


14S 


BCPBKKB  COOVT  09 


THE  Uhrsd  Statb*. 


1S88 


found  that  errors  In  pleodiog  bave  been  com- 
mitted by  either  party,  iDjuruus  to  his  rights, 
an  opportuQity  ought,  and  would  cert^nly  be 
afforded  bira  to  correct  them  in  some  subM- 
gueut  proceeding,  so  as  to  bring  the  real  points 
in  controversy  fiurly  before  the  court. 

For  these  reasons,  the  motion  of  the  counsel 
for  ihe  defendants  for  leave  to  argue  the  points 
certified,  is  overruled,  and  the  case  remuided 
to  the  Circuit  Court. 

Under  such  circumstances,  we  deem  it 
proper  to  remand  the  case,  without  argument, 
to  the  Circuit  Court  for  the  District  of  Ohio, 
where  either  party  may  amend  his  pleadings, 
and  where  the  defendants,  if  they  can  distui- 
guish  their  case  from  tbat  above  mentioned, 
will  have  an  opportunity  of  being  heturd. 

OBOEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Stales  for  the  District  of  Ohio,  and 
on  the  points  or  questionson  which  the  judges  of 
the  said  Circuit  Court  were  opposed  in  opinion, 
and  which  were  certified  to  tlua  court  for  itaopiu- 
ion,  agreeably  to  the  Acts  of  Congress  in  such 
case  made  and  provide,  and  it  appearing  to 
this  court  that  the  said  questions,  so  far  as  they 
affect  the  merits  of  the  caw,  have  been  sub- 
stantially decided  by  this  court  at  this  term,  in 
thecase  of  (yBtiUy  et  al.  v.  M&rte  et  al.,  it  is 
thereupon  now  here  ordered  and  adjudged  by 
this  court,  that  this  cause,  without  argument, 
be,  ami  the  same  is  hereby  remanded  to  the 
■aid  Circuit  Court,  with  directions  to  permit 
either  party  to  amend  his  pleadings,  and  also 
to  allow  the  defendants  an  opportunity  to  dis- 
tioguish  their  case,  if  they  can,  from  that 
above  referred  ta 

8.  C— 6  HoLean,  76,  rev'd  in  efltact. 


143*1  *JAMES  £.  BROOME,  Administrator 
de  bofiia  non  of  Arthub  Macon,  Deceased, 
Plaintiff  in  Error, 

«. 

THE  UNITED  STATES. 

OotUctor'a  bond,  surety  v>ho  died  b^ore  its  ap- 
proval by  eomptroUer,  bound — mretiet  re- 
^n$ibtejormonej/  received  by  eoUeetvr  from 
predeemoT^-i^  for  moneye  trantmiUkd  by 
another  eotleetor,  when. 

The  Act  of  CoDgreai  pueed  on  8d  March,  ITW  <1 
SlAt.  at  X'Orve,  T06>,  requires  the  bond  vlven  by  a 
Collector  of  the  customs  to  be  approved  by  the 
Comptroller  of  theTreHAUTy. 

But  the  aate  of  such  approval  Is  not  oonoluslve 
evldenceof  tbecouimenoetnentoftheperlodwheD 
the  boiict  befraa  to  run.  On  the  contrarv,  It  tteglae 
to  be  effective  froin  the  moment  vbeo  toe  Collect- 
or aud  his  Buretled  part  with  It  In  the  ooune  of 
transui  lesion. 

Henue,  where  the  surety  upon  the  bond  of  a  col- 
lector lii  Florida,  died  upon  the  :Utb  of  July,  and 
the  approvHl  of  the  OompcroUer  wm  not  wiilien 
upon  the  bond  uniil  theSlstof  July,  It  whs  prop- 
erly left  to  the  Jury  tu  Hsoertalo  the  time  when  the 
ooOectoraad  bis  (iuretleii  parted  with  the  bond  to 
bewQtto  Wasbinirton ;  and  ibey  were  Instructed 
tbat  before  ttaey  oould  flud  h  verdict  for  the  surety, 
tbey  must  be  satlalled  from  the  evidence  that  the 
bond  remained  In  the  liands  of  Che  Oollectur,  or 
the  sureties,  untU  after  tbe^fiih  of  July. 

Colieoton  are  onea  dlsburantf  offloeia ;  and  they 


and  their  sureties  are  lesponsnde  for  the  moo^r 
whioh  a  collector  receives  from  bis  predecessor  la 
olBoe ;  and  also  for  money  transmitted  to  bim  br 
another  oouootor,  upon  his  represeotatfcMi  and 
requisition  that  it  was  neoeaaary  to  defray  the  our^ 
rent  ezpenaes  of  hla  oflBoe,  and  advanoea  for  tint 
purpose. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 
The  facts  are  stated  in  the  t^lnioa  of  Oie 

court. 

It  was  submitted  on  a  printed  brief,  by  Mr. 
Charlton  for  the  plaintiff  in  elror,  and  argued 
for  the  United  States  by  Jfr.C^MAt'ivt Attoniey- 

OeneralV 

Mr.  Charlton,  for  the  plaintiff  in  error: 
1.  The  drat  point  we  make  is,  that  this  bond 
never  had  a  lisal  eilslence,  m>  fax  a»  Macon 
was  coQcemed.  Tbat  be  died  before  It  was 
approved  by  the  Comptroller  of  the  Treasury; 
and  having  died  before  the  time  had  airived, 
when  vit^ty  was  given  to  it  by  such  approval, 
he  was  not  a  party  to  the  contract ;  and  his  ad- 
ministrator is  in  no  manner  responsible  for  any 
default  of  Oane  in  the  discharge  of  his  dudes. 

This  writing  obligatory  belongs  to  tiiat  dass 
of  sealed  instruments  which,  though  not 
strictly  escrows,  ^et  are  delivered,  subject  to  a 
condition  preecribed  either  by  the  pulies,  or 
the  law. 

By  the  Act  of  Congress  of  2d  March,  1799 
(1st  vol..  Little  &  Brown's  edition,  705),  the 
bond  of  a  Collector  of  Customs  must  be  ap- 
proved by  Uie  Comptroller.  If  notfloapproTed, 
tt  never  becomes  an  offldal  bond;  the  day  of 
the  date,  we  all  icnow,  is  immaterial;  and  the 
manual  delivery,  even  in  such  a  case,  collided 
with  the  condition  which  the  law  itself  an- 
nexes, does  not  give  legal  existence  or  vitali^ 
to  the  instrument.  It  is  the  approval  by  the 
Comptroller  of  tlie  Treasury  which  breathes 
*into  it  its  legal  life.  It  is  Uiat  which  [*144 
shows  the  aggregatio  menUum;  it  ia  that  which 
makes  it  a  contract.  (CommoMoaxUh  v.  Ken- 
dry,  3  Barr.,  448.)  Suppose  that  the  Comp- 
troller had  refused  to  approve  this  instnimeDt, 
would  It  then  have  had  any  efficiency?  Would 
it  tiave  held  the  persons  signing  as  sureties,  lia- 
ble for  any  default  of  Crane?  Certainly  not; 
for,  as  to  them,  there  had  been  do  cmttract 
with  Ute  government;  they  had  oftcred  to  con- 
tract, but  the  offer  had  been  declined.  Does 
not  this  show,  conclusively,  that  the  approval 
of  the  Comptroller  is  the  act  which,  for  tlie 
first  time,  ^ves  anj[  life  to  this  paper?  But 
when  that  life  was  given  to  it.  Macon  was  dead; 
the  offer  he  had  made  to  become  a  surety  for 
Crane,  bad  never  been  accepted  io  his  lifetime; 
his  deioh  withdrew  the  offer,  and  his  adminls- 
tralor  is  not  bound.  (Chitty  on  Oontracis,  6ih 
Amer.  Ed.,  p.  9,  and  note  3,  p.  13.  citing 
Pothier;  that  it  may  be  retracted  at  any  time  be- 
fore acceptance,  p.  18;  and  that  dea;h  relracta 
it,  p.  14,  citing  Potbier;  see,  also,  p.  13;  Maeher 
v.  Frith,  0  Wendell.  113, 118.)  If  a  conttact 
was  made  at  all,  it  was  with  Macon,  not  with 
his  admioibtrator.  But  can  a  dead  man  make 
acoQtractf  The  authoritiee  cited,  refer,  it  is 
true,  to  unsealed  instritmenis,  but  there  is  the 
same  jtrinciple  here.  If  the  paper  was  actual- 
ly delivered,  it  waa  upon  the  condition  that  it 
should  be  approved  by  tlie  obligee;  that  it  was 
a  condition  that  tlw  law  attached  to  it,  and 
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there  wm  no  aggreg<ab>  mmUum  antll  such  ap- 
proral ;  and  in  tlie  mean  time,  death  had  re 
tracted  the  <^er. 

We  think,  therefore,  that  His  Honor,  In  the 
conrt  below,  committed  error  in  ruling  that  the 
approval  of  the  Comptroller  was  not  the  act 
that  gave  this  instrument  its  legal  vltalitj. 

And  we  think,  that  even  if  we  are  not  cor- 
rect in  that  view,  still,  that  be  was  in  error  in 
refufliDK  the  instruction  asked  for  by  the  coun- 
•pI  for  the  defendant  below ;  that  tt  was  the  dutj 
of  the  plaintiff  below  to  prove  itiatthe  said  bond 
was  delivered  before  the  death  of  Macon. 

I  will  not  stop  to  arf^e  that  if  this  paper  was 
signed  by  Macon  in  the  presence  of  witnesses, 
but  not  actualh'  delivered  bv  htm,  that  it  never 
bound  him.  I  tbinlc  we  will  all  agree  that  if 
he  itgoed  it  in  the  presence  of  a  thousand  wlt- 
vmen,  who  atteatea  it  a«  sealed  and  delivered, 
yet,  tliat  if  he  purposely  kept  possession  of  it 
himself,  it  did  not  bind  htm.  It  was  therefore 
the  duty  of  the  plaintiff  below  to  prove  a  de- 
livery ID  the  lifetime  of  Macon.  If  the  fact 
exis^,  be  could  end  ought  to  have  proved  it, 
as  he  held  the  afflrmalive  of  the  issue.  But  he 
did  not  offer  even  prima  fade  evidenf^e.  The 
{Kwession  of  it  by  the  Comptrtrilcr  would  be 
evidence  of  its  delivery :  but  wben  ?  Would  It 
show  a  delivery  in  the  lifetime  of  Macon  T 
145*]  Would  it  'not  rather  show  that  the 
Comptroller  did  not  receive  it  until  the  81st 
July,  1837,  the  day  on  which  be  approved  it; 
the  presumptions  of  law  being  that  an  officer 
of  tbe  government  discbarges  bia  duty  with 
promptitude.   (7  How..  188.) 

Though  there  may  be  evidence,  then,  that 
this  instrument  was  dellvend  to  bind  Crane 
and  Swain,  there  is  none,  not  wen  prima  fade, 
that  it  was  ever  delivered  to  bind  Macon.  Its 
date  does  not  afford  that  proof,  for  the  date  of 
a  deed  is  not  any  vital  part  of  it  at  all.  It  is 
equally  good  without  a  date,  or  with  an  impos- 
rible  date,  and  tbto  shows  that  a  date  is  no  1^1 
part  of  it.  If  we  were  to  hold  otherwise,  we 
would  fall  into  the  absurdity  of  being  t)ound  by 
tbe  assertion  of  a  waled  instrument  that  it  had 
becD  made  on  tbe  80th  of  February.  Whilst  tbe 
Uw  forbids  you  to  contradict,  add  to,  or  vary 
any  part  of  a  sealed  instrument  by  parol  evi- 
dence, it  allows  ^ou  and  requires  you  eveiy 
day  to  prove  the  time  of  delivery,  even  though 
a  date  be  stated,  uid  even  though  the  date  of 
such  delivery  should  directly  contradict  the 
alleged  date  of  the  instrument,  thus  clearly 
showing  that  it  doee  not  consider  the  date  in- 
serted as  any  part  of  tbe  Instniment. 

There  is  not  a  tittle  of  proof  tliat  any  officer 
of  tbe  government  ever  bad  the  posseseioD  of 
Ibis  paper  until  tbe  Slst  July,  and  then,  for  the 
lint  lime,  arises  tbe  presumptloo  of  Its  deliv- 
ery; there  is  no  proof  that  any  of  these  parties 
ever  parted  with  the  possession  of  this  paper 
before  the  Slst  July.  1887,  when  it  reached  the 
Comptroller,  possibly  from  the  hands  of  an 
s^l  of  Macon,  whose  power  to  deliver  would 
end  with  the  death  of  his  principal;  and  it  is 
worthy  of  remark  that,  even  according  to  tbe 
very  vague  and  unsatisfactory  testimony  of- 
fered by  the  United  States  in  tbe  court  below, 
as  to  the  time  It  would  take  to  transmit  by  mall, 
or  messenger,  from  Tallahassee  to  Washmgton, 
that  this  paper  could  have  been  forwarded  after 
the  death  of  Macw,  and  Teoched  Waahlngton 
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by  the  81  St.  The  language  of  the  witness  being 
attout  eight  or  ten  days  for  transmission  by 
mail,  and  by  individuals,  seven  or  eight  days. 
A  bond  may  be  delivered  by  the  surety  to  nia 
principtal  as  an  escrow.  (4  Cranch,  321.) 

His  Honor  below  refused  to  give  the  instruc- 
tions, as  aoked  for,  and  ruled  that  the  jury  must 
be  satisfied  that  the  bond  remained  in  tbe  bands 
of  Crane  or  the  surety  until  after  the  death  of 
Macon,  thus  virtually  throwing  the  burden  of 
proof  upon  ua  who  held  ttie  negative.  Instead 
of  requiring  the  plaintiff  below  to  prove  the 
act  in  pai$,  viz. :  the  delivery  necessary  to  give 
vitality  to  tbe  instrument.   (4  Wheat..  77.) 

2.  But  if  this  bond  ever  was  legally  delivered 
in  the  lifetime  of  Macon,  the  question  remains, 
did  his  principal,  Crane,  ever  *make  |'*140 
such  default  in  the  dlschaive  of  the  duties  of 
his  office,  as  would  bind  hu  suretlee? 

Tbe  condition  of  tbe  bond  la,  that  Crane 
"shall  continue  truly  and  faithfully  to  execute 
and  discharge  all  the  duties  of  the  said  office 
according  to  law." 

What  were  the  duties  of  his  office  according 
to  law?  The  Statute  of  Congress  of  ad  March, 
1799,  prescribes  them.  (1st  Vol.,  Liltle  & 
Brown  s  edition,  p.  648;  see.  aim,  8d  Act  of 
•une  date,  708,  top  part  of  page.) 

Is  there  here  any  authority  on  tbe  part  of 
government  to  authorize  Crane  to  become  their 
financial  agent,  and  to  authorize  him  to  collect 
moneys  for  the  government  outside  of  bis  offi- 
cial duties;  and  if  not,  could  his  sureties  be 
bound  to  such  actsf 

Where,  then,  was  the  authority  to  authorize 
him  to  draw  upon,  or  receive  money  from 
Breedlove,  the  Collector  at  New  Orleans? 

Be  that  as  it  may,  by  what  authority  or  law 
can  the  United  States  make  the  sureties  respon- 
sible for  the  money  collected  by  Crane  from 
Willis?  Is  it  part  of  tbe  official  duty  of  a  Col- 
lector of  Customs  to  collect  from  bis  predeces- 
sor the  amonnt  due  by  bim  to  govemmentf  If 
there  be  such  law,  let  It  be  abown.  His  Honor, 
in  the  court  below,  virtually  concedes  this 
point,  but  then  he  destroys  tbe  effect  of  such 
concession,  by  instructing  the  jury  that,  al- 
though the  money  might  have  been  received 
outside  of  bis  official  duty,  yet,  as  tbe  govern- 
ment adopted  the  act  ana  charged  the  amount 
to  him.  It  was  of  course  conclusive  upon  him. 
and  that  hb  sureties  could  not.  with  any  pro- 
priety, complain,  because  it  appeared  from  his 
accounts  that,  at  the  time  Crane  received  the 
$1,279.93  from  Willis,  the  United  States  were 
indebted  to  him  (Crane)  In  a  much  larger 
amount,  and  that  for  some  time  thereafter,  and 
after  debiting  his  accounts  with  tliat  sum,  the 
balance  waa  atlll  a^nat  tbe  United  States,  and 
in  favor  of  Crane,  uid  that  tbe  defalcatioD  of 
Crane,  for  which  his  sureties  were  sought  to  be 
held  liable,  accrued  long  after  that  period,  and 
that  it  was  therefore  Immaterial  to  tbe  sure- 
ties. Ac. 

We  respectfully  say  that  there  is  a  mingling 
up,  in  this  legal  caldron,  of  very  disconlant 
materials,  ana  that  tlie  reasoning  is  ndther 
logical  nor  conclusive. 

We  are  not  going  to  deny  that  if  a  man,with- 
out  any  authority,  collects  tbe  money  belong- 
ing to  another,  that  other  may,  if  he  pleases, 
confirm  the  act  and  sue  the  party  who  has  as- 
sumed to  act  aa  hii  agent,  for  ine  amount  he 
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has  thus  collected.  And  we  do  not,  therefore, 
dispute  the  leuoninff  of  His  Honor  in  the  court 
below,  when  be  held,  that  aftwthe  gomnment 
147*]  *adopted  the  act  of  the  collection  from 
Willis,  and  cnarged  it  to  Crane,  that  it  was,  of 
course,  conclusive  upon  Crane.  Wbat  we  ob- 
ject to  is,  the  application  of  this  principle,  and 
tike  subsequent  reasoning  as  to  the  surges. 

The  government  may,  by  an  arttflclal  and 
artisticu  way,  make  out  the  aocoonts  between 
these  pulies,  so  as  to  obscure  the  true  issue, 
but  that  cannot  preclude  us.  It  may  make 
what  rests  it  pleases  in  such  accounts  for  such 
purposes,  aon  it  may,  br  inserting  in  the  quar- 
ter coding  the  80th  September,  an  amount 
which  their  own  evidence  (that  is.  If  there  was 
any  evidence  at  all  of  tliat  receipt  of  money) 
shows  was  received  on  tlie  1st  October.  But 
the  only  true  way  of  ascertaining  wbeth^r  the 
sureties  are  liable  in  this  case,  is  to  make  out  a 
geoeral  account  of  all  sums  rec^ved  by  Crane 
m  his  ofBcial  capacity,  and  which  it  was  his 
duty  so  to  receive,  and  then  to  credit  him  with 
all  payments  which  he  properly  made;  and  if 
the  debits  exceed  the  credits  of  such  legitimate 
transactions,  to  that  extent  the  sureties  are  re- 
spon^ble.  When  the  judge  below  tells  U8,then, 
that  although  Crane  had  no  right  to  receive 
this  $1,279.93  from  Willis,  in  his  capacity  as 
Collector  (in  other  words,  though  it  was  not  an 
act  for  which  his  sureties  were  responsible), 
yet,  that  as  the  government  owed  him  at  that 
time  (a  fact  which,  by  the  way,  is  inconsistent 
with  Uieir  proof),  and  for  some  time  after,  and 
aa  all  his  defalcations  actually  occurred  after- 
wwds.  that,  therefore,  his  sureties  bad  no  right 
to  complain  of  this  charge  being  made  in  the 
account,  and  that  it  was  immaterial  to  them 
whHher  he  had  or  had  not  received  the  sum  in 
bis  official  capacity,  is.  we  repeat,  not  logical 
reasoning.  If  the  sureties  are  charged  in  the 
general  account  with  $1,379.93.  which  ought 
not  to  be  diarged  to  them,  are  tbey  not  so  much 
the  losers?  Does  It  not  deduct  from  Qte  credits 
to  which  tbey  are  entitled,  in  the  general  ac- 
count, running  through  all  the  time  for  which 
they  were  so  respontible,  just  so  much,  and 
produce  a  corresponding  effect  upon  the  bal- 
ance at  the  foot  of  the  account?  If  this  sum 
had  not  been  charged  against  them,  would  there 
not  have  been  exactly  so  much  more  due  by  the 
government  to  Crane  as  Collector,  for  the  pay- 
ments lentimately  made  by  him,  as  Collector, 
and  to  the  benefit  of  which  indebtedness  Uie 
■ureties  would  be  entitled? 

It  seems  difficult  to  answer  these  questions 
negatively.  What  possible  difference  can  it 
muie,  then  (even  if  it  be  so),  that  Crane,  after 
receiving  this  money,  was  stul  the  creditor  of  the 
government?  It  is  to  the  general  result,  at  the 
close  of  his  term  of  office,  that  we  must  look, 
and  that  ^neral  result,  after  deducting  this 
illegal  debit,  must  show,  so  far  as  the  sureties 
are  concerned,  exactly  so  much  more  due  by 
148*J  the  government  to  •Crane,  as  Collector, 
than  now  appears.  How,  then,  was  it  immate- 
rial to  the  sureties?  And  besides  this  error  of 
law,  the  judge  also  erred  in  wiitidrawing  the 
questions  of  fact  fnnn  the  Jury,  whether  this 
money  had  ever  been  recnveo  by  Crane,  by 
virtually  telling  them  that  it  was  an  Immaterial 
fact  in  the  case,  and  that  the  surety  (the  only 
person  rued)  was  not  sought  to  be  charged 
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it.  thus  taking  away  the  f Act  itself  from  their 
scrutiny. 

He  was  asked,  by^e  counsel  of  defend- 
ant below,  to  charge  that  the  receipt  for  $1,879.- 
93^ven  in  the  4th  quarter  of  18S7,  is  not  a 
sufficient  voucher  to  support  the  item  of  ssme 
amount  in  the  account  of  third  quarter,  1887 
of  Willis'  transaction.  This  the  Judge  refused 
to  charge. 

We  respectfullv  insist  tliat  the  govemmait 
officers  had  no  rignt  to  char^  this  receipt  at  sll, 
either  in  the  fourth  or  third  quarter,  agunat 
Crane,  as  collector.  It  was  a  fact  that  did  not 
offlctallv  come  within  their  knowledge;  to 
which  knowledge  the  law  confines  them,  to 
making  out  their  transcripts  for  evidence. 
Crane  had  never  charged  himself  with  it,  sa 
Collector,  but  the  goTemment  officer  nndolook 
to  discharge  the  sureUes  ot  Willis  for  dmnm^ 
for  which,  as  far  as  we  know,  they  were  respoa- 
Bible,  and  to  charge  the  sureties  of  Crane,  with- 
out their  assent,  and  this  upon  no  other  proof 
than  the  exhibition  of  a  receipt  purporting  to 
be  Crane's,  but  not  proved  to  be  so.  We  thhik 
that  this  does  not  come  within  the  purriew  of 
the  Statute  of  8d  March.  1797.  and  that  the 
transcript  was  not  a  sufficient  voucher  to  sup- 
port the  item,  the  original  receipt  behig  the 
best  evidence  (if  evidence  at  sll)  of  the  fsct  of 
payment.  ( United  Statu  v.  Buford,  8  Pet.,  29; 
Gexe  and  Diek  v.  Uiuted  State*,  6  Pet.,  203.) 
Nor  is  the  case  in  8  Pet.,  87S,  hostile,  for  then 
Orr  was  entitled  to  draw  on  the  treasun'  for 
monOT.  and  itieofBcers  knew  tliat  thc^  had  paid 
it  But  in  our  case  Crane  had  no  right  to  re- 
ceive the  money  at  all,  nor  did  he  authorize  the 
charge;  and  the  United  Steteehad  no  right  to 
relieve  Willis  by  charging  to  Crane  and  liis  nue- 
ties.  (Bee  8  Pet.,  89;  v.  United  Slatta,  10 
How.,  183,  188.) 

Mr.  Canhlnff,  for  the  United  SlatM: 

First  point  omitted. 

II.  The  offldal  bond  of  the  Collects  and  in- 
spector, Crane,  and  Ms  sureties.  Swain  and 
Haocm,  bears  date  3d  June,  1887. 

Indorsed  July  4th,  1887,  by  the  Dlsbict  Attor 
ney  of  the  United  States,  that  the  sureties  are 
good  and  sufficient. 

"July  81st,  1887:  approved  on  theabcm 
certificate.  George  Wolf,  Comptroller." 

Arthur  Macon  died  34th  July.  1887.  aftertbs 
approval  of  the  Pieties  by  Uie  District  1*149 
Attorney,  but  before  tlie  Indorsement  oy  the 
Comptroller. 

The  administrator  of  A.  Macon  contended, 
that  the  surety  died  before  delivery  of  the  bond, 
and  therefore  that,  as  to  him,  it  was  not  obliga- 
tory. To  this  end  various  instructions  were 
moved  by  the  administrator.  The  mlings  of 
them  by  the  court  are  to  be  seen.  p.  48  the 
record. 

The  several  instructions  on  this  subject, 
moved  on  behalf  of  the  administrator,  need  not 
be  here  repeated.  The  charges  of  the  court  were 
correct;  they  left  to  the  juir  the  questioa  of 
fact  of  delivery,  under  all  the  circomstaneei^ 
without  any  improper  instruction  as  to  the  mat- 
ten  of  law. 

"A  deed  may  be  delivwed  by  the  party  bin 
self  that  doth  nuke  it,  or  by  any  Mterbf  Us 
appointment  or  authority  precedent,  or  asnnt  or 
agreement  subsequent. 

"And  so,  also,  n  deed  may  be  delivered  to 
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the  [Mrty  btoueU  to  vhom  U  is  made,  or  to  any 
oUier  by  sufficient  authority  from  him;  or  ft 
nty  be  delivwed  to  any  stranger,  for  and  in 
the  behalf,  and  to  the  use  of  him  to  whom  it  is 
nude  without  authority."  (Toudtstone.  chap, 
i  p.  67.) 

If  a  mau  makes  an  obligation  to  F,  and  de- 
Uren  it  lo  B,  if  F  gels  the  obligation  he  shall 
hare  action  upon  it,  for  it  shall  be  intended 
thai  B  took  the  deed  for  F,  as  his  servant." 
(18  Vlaer,  FiOa  K,  plea  7,  page  28.) 

"If  a  man  delivers  a  writinff  as  an  escrow,  to 
be  his  deed,  on>  certain  conditions  to  be  per- 
fonaed,  and  afterwards  the  obligor  or  obligee 
dies,  and  afterward  the  condition  is  performed, 
the  deed  ts  good,  for  there  was  traditio  inehoata 
in  the  life  of  the  parties;  »ed  po»tea  congummata 
etidem.  by  the  performance  of  the  condition, 
likes  its  effect  by  force  of  the  first  delivery, 
wiihout  any  new  delivery."  {Perrjfman'a  case, 
5  Coke.  84-86;  8.  P..  GraJunn  GraJutm,  1 
Vml.  Jr.,  272,  274;  Frtmt  v.  Watch,  Bridgm., 
51.  from  Year  Book  27  Hen.  VI.,  7.) 

"  If  I  deliver  an  obligation  or  other  writing 
lo  a  man  as  my  deed,  to  deliver  unto  him  to 
whom  it  is  made  when  he  shall  come  to  York, 
it  ii  deed  presently ;  and  if  he  deliver  it  to 
hfan  before  he  comes  to  York,  yet  I  shall  not 
tvoM  it;  and  if  I  die  before  he  comes  to  York, 
and  aflerwards  he  cometh  to  York,  and  he  de- 
livereth  the  deed  unto  him,  it  is  clearly  good, 
and  my  deed,  and  that  it  cannot  be  if  it  were 
not  my  deed  before  my  deatli."  (18  Viner 
fbUt,  M,  plea  7,  p.  84;  and  cites  Perkins,  sec. 
148.) 

"And  where  the  deeds  luve  a  kind  of  double 
delivery,  there  they  riwU  take  eftect  from  and 
hare  relation  to  the  time  of  the  first  delivery  or 
not,  ut  res  vaUat;  for  if  relation  may  hurt,  and 
for  some  cause  make  void  the  deed  (as  in  some 
150*]  cases  it  may),  *there  it  Bhall  not  relate. 
But  if  relation  may  help  it.  as  in  case  where  a 
ftwu  tote  deUvers  escrow,  and  before  Uie  second 
delivery  she  has  married,  or  dleth.  In  this  case, 
if  there  were  not  a  relation  the  deed  would  be 
Toid.  and  therefore  in  this  case  it  shall  relate." 
(Touchstone,  chap.  4,  page  72,  Relation ;  But- 
Itr  d  Baker's  case,  8  Coke,  85  b.  Resolve  1  and 
2;  Cook's  Adm'r  v.  HendHeks,  4  B.  Monroe, 
502.  508.) 

A.  being  indebted  to  his  bankers,  executed  a 
deed,  purporting  to  be  a  mortgage  to  them,  for 
seeurios  ihe  debt.  After  execiUing  it,  be  de- 
livaed  It  to  his  attorney,  who  retidned  it  in  his 
pDWiiw  till  A's  bankruptcy,  which  occurred 
sbttat  a  month  afterwards.  The  attorney  then 
dettvered  it  to  the  mortgagee.  Held,  that  this 
was  a  good  delivery  by  A  to  the  mort^gee. 
{Gfyigeon  v.  Oerrard,  4  Younge  &  C,  119.) 
If  a  deed  is  delivered  by  the  grantor  to  any 
tin  hk  lifetime  to  be  delivered  to  the 
I  ■Iter  bis  decease,  it  was  a  good  delivery 
upon  the  happening  of  IIk-  continirency  and  re- 
lated bark  so  as  I<»  (k'vcst  iht:  (itlc  of  tin'  grantor, 
relation  lo  tlit-  jusl  delivc^rv.  {Fogter  v. 
3  Mclcalf.  412:  O'kelh/  >'t  al.  V. 
8  Metcalf.  4S(),  see  Exion  v.  8eott. 
81.) 

Addiven  a  deed,  as  an  escrow,  to  3.  S.  to 
over  on  condition  performfd,  before 
A  becomes  non  compos  mentu;  the  con- 
dition is  then  perfmned,  andthe  deed  delivered 
over;  it  ift  good,  for  tt^iaU  te  A^ideed  from 


the  first  delivery.  (Brook's  Reading  on  St.  of 
Lim.,  p.  150.) 

The  present  is  not  the  case  of  an  escrow;  and 
if  it  were  it  would  not  avail  the  obligors  In  the 
bond;  the  relation  of  which  is  clearly  stated  by 
CAitfJuatiee  Parsons,  in  the  case  of  Whedwright 
V.  WTtedtoright,  2  Mass..  447.  and  repealed 
by  Mr.  Justice.  Bewail,  in  Hatch  v.  ffatch,  9 
Mass.,  807.  809.  as  follows: 

"The  deliveiT  is  an  essential  requisite  to  a 
deed,  and  the  cnect  of  it  is  to  be  from  the  time 
when  it  is  delivered  as  a  deed.  But  It  Is  not 
essratbl  to  tlie  valid  delivery  of  a  deed,  that  the 
grantee  be  jnesent,  and  that  it  will  be  made  to 
or  accepted  by  him  personally  at  the  time.  A 
writing  delivered  to  a  stranger,  for  the  use  and 
the  benefit  of  the  grantee,  to  have  effect  after 
a  certain  event,  or  the  performance  of  some 
condition,  may  be  delivered  either  as  a  deed  or 
as  an  escrow.  The  distinction,  however,  seems 
almost  entirely  nominal,  when  we  consider  the 
rules  of  decision,  which  have  been  resorted  to, 
for  the  purpose  of  effectuating  the  intenticms 
of  the  grantor  or  obligor,  in  some  cases  of 
necessity.  If  delivered  as  an  escrow,  and  not 
in  name  as  a  deed,  it  will,  nevertheless,  be 
regarded  and  construed  as  a  deed  from  the  first 
delivery,  as  soon  as  the  event  happens,  or  the 
condition  is  performed,  upon  which  the  effect 
bod  been  suspended,  *V  this  construe-  1 
tion  should  be  then  necessary  in  furtherance 
of  the  lawful  intentions  of  the  parlies.  (Bee, 
also,  8  Coke  on  Littleton,  by  Day,  86  a,  note 
828;  Perkins,  sees.  187.  188,  142;  Bushel  v. 
I^tmaore,  6  Mod.,  217;  Mavnard  v.  Majfnard, 
IOMas8.,486:AK(t0e«v.  ll'Stefer.  18  Pickering. 
411.  416;  4  Cruise,  by  Oreenleaf,  p.  28,  note; 
Elsey  V.  Meteaif.  1  Deoio,  828;  B/vwn  v.  Brown, 
1  Wood.  &  M.,  825:  Doe,  dem.  Ovmom,  v. 
Knight.  8  Dow],  &  R.,  846;  Doe,  dem.  Llogd, 
V.  Bennett,  8  Car.  &  P.,  124.) 

"The  deUvery  of  a  deed  may  be  inferred 
from  ciraiDiBtances,"  per  Mr.  JvMee  Story, 
OardiMryr.  CoOina.  3  Mason,  401. 

The  possession  of  the  deed  by  the  lessor  or 
plaintiff,  who  offers  it  in  proof,  is  prima  facie 
evidence  of  its  delivery.  Under  ordinary  cir- 
cumstances, no  other  evidence  of  the  delivery 
of  a  deed  than  the  possession  of  it  by  the  per- 
son claiming  under  it,  is  required."  {Games  v. 
Stilea.  14  Pet.,  827;  8.  P.  Hare  v.  ffortm.  2 
Nev.  &  H.,  4S8:  S  Barnwell  &  Ad..  715.) 

"  If  the  origin^  deed  remained  In  exiirtenoe, 
proof  of  the  handwriting,  added  to  Its  being  in 
possession  of  the  grantee,  would,  it  is  presumed, 
heprtmafaeie  evidence  that  it  was  sealed  and 
delivered.  No  reason  is  perceived  why  such 
evidence  should  not  be  as  satisfactory  in  the 
case  of  s  deed  as  in  the  case  of  a  bond."  (Let- 
see  (ff  Sieard  v.  Davis,  6  Pet.  187.)  In  that  case 
the  original  deed  was  lust,  but  the  execution 
and  the  delivery  thereof  were  Inferred  from 
circumstances. 

"All  deeds  do  take  effect  from,  and  therefore 
have  relation  to,  the  time,  not  of  their  date.but 
■of  their  delivery.  And  this  is  always  presumed 
to  be  the  time  of  their  date,  unless  the  contrary 
do  appear."  (Touchstone,  c^p.  4,  see.  8,  p. 
730 

These  principles  seem  to  me  to  be^uflScient 
to  warnutltbe  rulings  and  char^  by  the  court, 
on  the  eubiect  of  the  delivery  m  the  bond. 

If  a  bond,  with  surety  required  by  law  of  an 
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officer,  be  eigopd  nnd  Kaled  by  the  partiee  who 
are  aamed  as  obUgon  to  Ihe  Uoited  States,  and 
seot  by  mail,  or  by  private  conveyance,  to  the 
pmper  department,  and  be  sued  upon  hy  the 
United  States,  such  circumstances  must  be  prima 
faa'A  evidence  of  delivery;  which  delivery  must 
be  presumed  to  be  the  time  of  the  date,  until 
the  contrnry  be  made  to  appear;  otherwise  the 
great  affairs  ot  this  government,  spreadiogover 
such  vast  territories,  requiring  bond  and  securi- 
ty from  officers  intrusted  with  the  collections 
or  disburaements  of  public  moneys,  could  not 
be  administered  safely,  unless  all  the  various 
ofiicers,  who  are  by  law  required  to  give  bond 
with  security,  to  be  filed  In  the  proper  depart- 
ment, should  be  required  to  come  with  tbelr 
suretieH  to  the  seat  of  government,  and  execute 
and  deliver  in  person,  in  the  proper  offlce,tbeir 
152*]  'respective  obligations.  Such  a  rule 
wouM  be  highly  inronveuient.  excessively  dila- 
tory, if  not  impracticable.  Such  a  rule  could 
be  endured  only  in  a  village,  town,  or  city,  or 
in  a  district  of  country  of  smalt  extent. 

That  A.  Macon  signed  the  bond  is  admitted. 
After  he  signed  and  sealed  be  did  not  keep  it 
in  his  possession;  it  was  not  found  after  his 
death  among  his  papers ;  be  delivered  it  to  some 
person ;  the  purpose  for  whicli  be  signed  and 
sealed  the  bond  was,  that  it  should  be  delivered 
into  the  proper  department  of  the  government; 
it  expresses  thatpurposeon  its  face,  and  to  that 
intent  it  expresses  to  have  tieen  "  sealed  and 
delivered  In  the  presence  of  witnesses,  Robert 
Lord,  George  O.  Holt,"  who.  as  vritne8Bes,liaTe 
signed  their  names.  It  came  to  the  possettlon 
of  the  proper  department  of  the  Government  of 
the  United  States,  and  was  given  in  evidence 
by  the  department. 

From  all  these  circumstances  the  inference  is 
irresistible  that,  after  A.  Macon  signed  and 
scaled  the  bond,  and  caused  it  to  be  attested  by 
the  witnesses,  he  delivered  it  to  some  person  to 
be  sent  to  the  proper  department  of  the  Govern- 
ment of  the  United  States,  the  obligee  named  in 
the  bond.  The  jury  have  found  in  favor  of  the 
United  States ;  without  any  improper  instruction 
from  the  court,  and  the  verdict  is  conclusive. 

III.  The  question  raifvd  for  the  defendant 
in  the  District  Court,  now  plaintiff  in  error,  as 
to  the  sum  of  $1,879.93  appearing  in  the  ac- 
count flgf^DSt  Mr.  Crane,  as  Collector  of  the 
Customs  for  the  District  of  St.  Mark's,  and 
Inspector  of  the  Revenue  for  the  port  of  Mag- 
nolia, is  so  properly  and  clearly  treated  of 
by  the  Judge  in  bis  charge  to  the  jury,  as  not 
to  require  of  me  anything  in  addition  to  wiiat 
he  has  said. 

As  to  the  sums  of  $8,000  and  $6,500,  it  ap- 
pears in  evidence  that  th^  were  paid  to  Crane, 
upon  his  representation  and  requisition,  to  de- 
fray the  current  expenses  of  his  office;  and  on 
this  account  the  Judge  ruled  that  they  were 
legitimate  charges  as  against  his  sureties. 

This  view  is  supported  by  the  provisions  of 
law  which  require  the  Collector  to  pay  the  ex- 
penses of  his  office  out  of  its  revenue,  or  to  dis- 
burse the  money  received  by  htm  from  the  gov- 
ernment to  supply  any  deficiencies  In  vach  rev- 
enue. (See  Act  of  1799,  1  Stat,  at  Large,  707; 
Act  of  1828.  3  Id.,  728.) 

The  government  advanced  monev  to  Crane, 
under  the  statute  cited,  to  defray  tlie  expenses 
of  his  office. 
MO 
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The  conditions  of  the  Collector's  bond  w*-re 
to  execute  and  dlecbai^  all  the  duties  of  bis 
office  faithfully.  This  condition  was  broken  if 
tbe  Collector  made  false  statemants  to  t  be  Comp- 
troller of  the  Treasury  of  the  sums  necessary  to 
tbe  current  expenses  of  the  district  whereof  he 
was  collector,  and  false  requisitions  *up-  ['IBS 
on  the  Treasury  Department,  for  moneys  to 
pay  those  current  expenses, it  was  a  malfeasance 
tn  office,  a  breach  of  the  condition  of  the  Col- 
lector's bond,  for  wliich  the  surety  was  charge- 
able. 

The  Collector  was,  by  law. -the  officer  to  pay 
the  current  expenses  of  the  district  whereof  he 
was  appointed  Collector,  and  he  and  his  surety 
were  properly  chargeable  with  all  moneys  pat 
into  the  hanoa  of  the  collector  for  such  pur- 
poses. 

Mr.  Juttie6  Wi^ne  delivered  the  opinion  of 
the  court: 

Ambrose  Orane  was  appointed  Collector  of 
Customs  for  St.  Mark's,  in  Florida,  and  dgned, 
with  his  sureties.  Swain  and  Macon,  what  was 
meant  them  to  be  an  official  bond.  Tbe 
form  of  the  bond  Is  given  In  tbe  statute.  This 
conforms  to  it  In  every  particular.  (1  Stat,  it 
Large.  705.)  Crane,  the  Collector,  became  a 
defaulter.  This  suit  was  brought  to  recover 
the  amount  of  the  defalcation  from  the  ad- 
ministrator of  Macon,  one  of  the  suret{(«  of 
Crane.  Tbe  bond  is  dated  on  the  2d  June. 
1687.  Two  indorsements  are  upon  it.  One  of 
tbem  waa  made  by  tbe  District  Attoraey  of  tbe 
United  SUtcB  for  Florida. 

Office  of  the  United  States  Attorney,  Middle 
District  of  Florida.  July  4th,  1887.  I  hereby 
certify,  that  Peter  H.  Swain  and  Arthur  Macon, 
Bsqrs.,  who  appear  to  have  executed  the  with- 
in bond  as  securities,  are  generally  esteemed  to 
be,  and  in  my  opinion  undoubtedly  are,  go«»d 
for  the  amount  of  this  bond.  Tbey  reside  in 
Leon  County,  and  I  would  lake  either  of  tbem. 
without  hesitation,  as  security  for  a  private 
debt  of  that  amount.  The  signatures  appev 
to  be  genuine. 

Charlbb  S.  Siblet,  District  Attorney. 

The  other  indorsement  is  as  follows: 
Comptroller's  Office,  July  31.  1887.  Ap- 
proved in  the  above  certificate. 

Gborob  Wolfr,  Comptroller. 
Macon  died  on  the  24tb  July,  seven  days  be- 
fore the  date  of  the  Comptroller's  appravalsnd 
twenty-four  days  after  tbe  date  of  the  district  at- 
torney's indorsement.  Tbe  evidence  in  the  case 
shows  that  in  the  vear  18S7  the  mail  time  between 
Tallabasaee  and  Washington  was  from  eight  to 
ten  days.  The  distance  mlgftt  have  been  trav- 
eled by  an  IndlTldual  In  less  time,  but  not  lo 
less  than  seven  or  eight  days.  Th{f>  testimony 
was  introduced  by  the  plaintiff  to  prove  that 
tbe  bond,  if  ,it  had  not  been  delivered  before 
the  24th  of  July,  the  day  of  Macon's  death, 
that  it  must  have  been  in  tbe  course  of  tiani- 
missioo  from  the  obligora  before  that  day,  as 
the  Comptroller's  approval  is  *d«ted  tbe  [*1 54 
Slst  of  the  mouth.  The  Act  directing  bond  to 
be  taken  from  collectors,  with  sureties,  to  be 
approved  bv  tbe  Comptroller  of  the  Treasury 
of  the  United  States,  will  be  found  in  1 8ut.  st 
Large,  70&.  It  is,  that  every  collector,  nsval 
officer,  and  surveyor,  employed  in  the  collection 

Howard  19. 
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•of  the  duties  upon  imports  and  tonnage  sbalt. 
within  three  moDths  after  he  enters  upon  the 
•duties  of  his  office,  give  bond,  with  one  or  more 
sureties,  to  be  approved  by  the  Comptroller  of 
the  Tre&tury  of  the  Unitwl  States,  and  payable 
to  the  United  States,  with  condition  for  the 
true  and  faithful  performance  of  the  duties  of 
bts  of&ce.  according  to  law.  The  condition  of  the 
bond  is,  that  whereas  the  Preddent  of  the  Untt- 
■ed  Sute«  hath,  pursuant  lo  law,  appointed  the 

■aid  to  the  office  of  ,  in  the 

State  of  .    Now,  therefore,  if  the  said 

 has  truly  and  faithfully  executed 

and  discbar^d.  and  shall  continue  truly  and 
faithfully  to  execute  and  diecbarge  all  the 
•duties  of  said  ofBce.  accordlDg  to  law,  then  tbe 
above  obligation  ts  to  be  void  and  of  none  ef- 
fect; otherwise  It  shall  abide,  and  rem^  In 
full  force  and  virtue. 

In  this  suie  of  the  case,  a  recovery  upon  thin 
bond  is  resisted  by  an  objection  that  it  never 
had  a  legal  existence  as  to  Macon,  the  inteatate 
■of  the  appellant,  because  be  died  before  it  was 
■approved  by  the  Comptroller.  It  is  not  denied 
—or.  if  it  be,  the  evidence  makes  it  altogether 
probable — that  tbe  tmnd  had  been  delivered  be- 
fore Macon  died.  We  cannot  admit  that  the 
<lMe  of  the  approval  can  be  taken  absolutely  as 
Uie  time  when  tbe  bond  was  accepted,  wilhoui 
■any  relation  to  the  time  when  it  was  delivered. 
A  bond  may  not  be  a  complete  contract  until 
it  lias  been  accepted  by  the  obligee:  but  if  it  he 
•delivered  to  him  to  be  accepted  if  he  should 
-choose  to  do  so.  that  Is  not  a  conditional  deliv- 
-ery.  which  will  postpone  the  obligor's  undur- 
taking  to  the  time  of  Its  acceptance,  but  an  ad- 
mission that  tbe  bond  is  then  binding  upon 
him,  and  will  be  so  from  that  time,  if  it  shall  be 
-accepted.  When  accepted,  it  is  not  only  bind- 
ing  from  that  time  forward,  but  It  becomes  so 
upon  both  from  the  time  of  the  delivery.  That 
la  the  offer  which  the  obligor  makes,  when  he 
hands  the  bond  to  the  obligee,  and  in  that  sense 
the  obligee  received  it.  Such  Is  just  the  case 
^fore  us.  The  Act  requires  the  Collector  to 
give  a  bond,  "with  sureties  to  be  approved  by 
the  Comptroller;"  it  must  be  done  in  three 
months  after  be  has  entered  upon  the  duties  of 
his  office:  it  must  he  retrospective  to  that  time, 
4nd  b<B  for  the  future  also.  The  Comptroller 
may  accept  tbe  sureties  or  reject  them.  He 
may  call  at  any  future  time  for  other  sureties, 
if  circumstances  shall  occur,  or  information 
-eliall  be  received,  which  make  it  necessary  that 
tbe  United  States  should  have  a  more  responsl- 
155*j  ble  security.  *0r  be  may  call,  under 
the  direction  of  ihe  Secretary  of  the  Treasury, 
for  a  new  bond.  He  may  decide  upon  ttie  suf- 
flciency  of  tbe  sureties  biefore  they  liave  made 
themselves  so,  or  after  they  have  signed  the 
Collector's  bond.  The  first  course  is  not  the 
usual  practice.  The  bond  is  commonly  sent  to 
the  Collector  with  such  sureties  as  he  can  get. 
Tlie  Comptroller  receives  it  under  the  law,  to 
be  afterwards  approved,  upon  such  information 
•as  he  has  or  may  |MOCure,  concerning  the  re- 
sponsibility of  the  sureties.  Tbe  time  is  not 
limited  for  the  use  of  bis  discretion  for  that  pur- 
pose. He  knows,  and  tbe  Collector  knows, 
that  tbe  bond  ought  to  be  given  in  three  months 
-after  tbe  Collector  has  Ijegun  to  discharge  liie 
-duties  of  his  otfioe.  It  in  bis  duty  to  give  the 
4»nd.  It  Is  tbe  Comptroller's  to  i>ee  that  it  is 
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done.  It  is  not  necessary  that  It  should  be 
handed  to  tbe  Comptroller.  It  may  be  handed 
to  an  agent  appointed  by  the  Comptroller  to  re- 
ceive i:,  or  it  may  be  put  into  tbe  possession  of 
any  person  to  deliver  it,  or  it  may  be  transmit- 
ted by  mail.  If  done  in  any  one  of  these  ways, 
it  Is  a  delivery  from  tbe  moment  that  tbe  Col- 
lector and  bis  sureties  part  with  it.  It  is  from 
that  moment  inthecounwof  transmission,  with 
the  intention  that  the  law  may  act  upon  it 
through  the  Comptroller's  agency,  and  hif  sub- 
sequent approval  is  an  acceptance  with  rclat  iun 
to  ibc  time  beginning  tbe  transmission.  Tbe 
statute  does  not  require  the  approval  to  be  in 
wriilog.  It  may  be  so,  and  may  be  done  ver- 
bally: or  it  may  not  be  done  in  either  way. 
Receiving  the  bond  and  retaining  it  for  a  consid- 
erable time  without  objection,  will  be  sufficient 
evidence  of  acceptance  to  complete  the  delivery, 
especially  when  the  exception  is  taken  by  the 
party  who  bad  done  all  he  could  to  complete  it. 
{Potiimtufer  Oeneralv.Nort)ell,\Q\\p\n,l{i6-l2l.) 
And  we  add,  that  i  be  retention  of  such  a  bond  by 
tbe  Comptroller  without  objection,  for  a  longer 
time  than  tbe  statute  reauires  it  to  be  given, 
wonld  be  presumptive  evidence  of  Its  approval 
and  acceptance.  This  presumption  of  accept- 
ance has  been  ruled  by  this  court,  in  the  case 
of  The  United  tHateg  Bank  v.  Dandridgfi  et  al. , 
13  Wheat.,  64.  In  that  case,  an  objection 
was  taken  in  tbe  Circuit  Court  to  tbe  admissi- 
bility of  evidence  to  sliow  a  presumptive  ac- 
ceptance of  a  cashier's  bond,  because  the  char- 
ter of  the  bank  rei^uired  a  bond  to  be  given  sat- 
isriicLury  to  the  directors.  The  Circuit  Court 
sustiiined  the  objection,  and  ruled  that  the  ap- 
proval must  be  m  writing  to  bind  the  cashier's 
sureties.  This  court  ruled  otherwise.  Pre- 
sumptive evidence,  then,  being  admissible  to 

{)rove  the  acceptance  of  a  bond— such  as  its  bo- 
ng In  tbe  possession  of  the  obligee— having 
been  retdoed  witliout  objection,  and  tbe  obli- 
gor continuing  to  act  under  It,  without  having 
called  for  a  more  formal  acceptance,  il  follows 
that  a  written  ^acceptance,  dated  after  [*166 
a  delivery,  as  was  done  in  this  case,  is  not 
to  be  taken  as  the  time  from  which  the  com- 
pleteness nf  Uie  contract  is  to  be  computed; 
hut  that  such  an  acceptance  has  a  relation  to 
tbe  time  of  delivery,  makini;  that  time  tbe  be- 

S'nning  of  its  obligation  upon  tbe  parties  to  the 
>nd.  We  remark,  also,  that  there  in  no  rule 
which  can  be  applied  to  determine  what  consti- 
tutes the  approval  of  official  bonds.  Every 
case  must  depend  upon  the  laws  directing  such 
an  approval.  Tbe  purpose  for  which  such  a 
bond  is  required  must  be  looked  to.  The  char- 
acter of  the  office  and  its  duUea  must  be  exam- 
ined. The  time  within  which  such  a  bond 
must  be  given  and  approved,  and  whether  it  is 
to  be  retrospective  or  for  the  future  only.'must 
be  considered  before  it  can  be  determined  how 
and  when  the  approval  must  be  made.  The 
differences  suggcMed  may  be  seen  by  compar- 
ing the  terms  of  the  Statute  of  18JS,  requiring 
bonds  to  be  given  by  postmasters  directly  to  tbe 
Postmaster  General,  and  not  to  the  United 
States,  with  tbe  phraseology  of  the  section  of 
the  Act  directing  bonds  to  be  taken  from  the 
collectors  to  the  United  States. 

The  case  of  Bntee  and  others  v.  The  Slate  of 
Maryland,  for  theuseof  Lote,  in  1 1  Qill  &  John- 
son, 882,  which  was  supposed  to  liave  a  bearing 
41  641 
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upon  the  case,  will  illustrate  fully  the  differ- 
CDces  of  wbich  we  have  spoken. 

The  42d  article  of  the  Conatilulion  of  Mary- 
land, requires  bonds  frpm  ibe  sheriff  of  ibat 
State,  with  sureties,  before  Ibey  can  be  eworu 
in  to  act  as  such.  The  Act  of  Maryland,  car- 
lying  that  article  into  operation  (2d  toI.  Laws 
of  Maryland,  November,  1794),  Axes  the  time 
within  which  sberiffs  oball  give  bonds,  and  the 
manner  of  taking  4bem  is  prescribed.  It  must 
be  done  in  a  county  court,  or  before  the  Chief 
Justice,  or  two  associate  juBtices,  Ac,  but  by 
whom!:oever  approved,  the  Act  directs  that  the 
official  doing  eo,  shall  immediately  transmit  it 
to  the  county  court  to  be  recorded.  The  cape 
came  before  the  Court  of  Appeals,  from  a 
county  court,  which  hnd  decided  that  (he  bond 
of  the  sheriff  operated  from  its  dale,  that  bond 
having  been  given  without  the  approval  in  the 
manner  prescribed.  The  Court  of  Appeals  ov- 
erruled the  court  below,  saying  that  the  bond 
had  been  irregularly  taken,  and  ibat  a  sheriff's 
bond  was  only  ubligatory  from  the  time  of  its 
approval,  tinder  iliat  statnte.  the  queslion. 
when  a  eherlff's  bond  became  operative,  could 
not  properly  occur,  it  having  made  the  delivery 
and  approval  of  the  bond  simultaneous,  that 
there  might  be  a  compliance  with  the  Constitu- 
tion, which  declared  that  DO  sheriff  should  act 
until  he  had  given  bond.  The  Act  whit  b  we 
have  been  considering,  doea  not  require  the 
Comptroller's  ipprovd  lobein  writing.  A  Cot- 
lector  may  be  permitted  to  diecharge  the  du- 
157*]  ticB  *of  biaofBce,  for  three  montbR.  be 
fore  he  givea  a  bond,  if  the  Secretary  of  the 
Treasury  shall  tbink  it  safe  to  be  done.  But  if 
othcrwiBe,  he  may  require  a  bond  before  the 
Collector  enters  upon  tbe  duties  of  the  o£Bce- 
The  statute  means  that  the  three  months  al- 
lowed for  a  bond  to  be  given,  is  an  indulgence 
to  the  Collector,  and  not  a  rule  binding  upon 
the  goveroment,  when  its  proper  functionary 
shall  determine  that  a  bond  shall  be  given  ear- 
lier. We  think,  loo,  that  tbe  approval  by  the 
comptroller  is  directory,  and  not  a  condition 

Srecedent  to  give  validitv  to  the  bond.  The 
octrine  that  deeda  and  bonds  lake  effect  by 
relation  to  the  time  Ihey  are  delivered,  is  well 
understood.  Tbe  cases  cited  by  the  Attomey- 
Qeneral,  in  support  of  it,  are  sufficient  for  the 
occasion.  We  need  not  add  to  them,  It  ap- 
plies to  this  case.  Macon  was  bound  as  the 
surety  of  Crane,  bv  the  delivery  of  the  bond 
before  his  death.  The  evidence  iu  support  of 
such  a  delivery,  was  Mrly  put  to  the  jury. 

We  have  comptired  the  charge  of  the  judge, 
with  the  instructions  which  were  asked  by  the 
counsel  of  the  defendant,  upon  the  point  we 
have  been  considering,  and  we  think  that  it 
covers  all  of  tbem  correctly. 

Another  objection  against  a  recovery  upon 
this  bond  remains  to  be  disposed  of. 

It  Is  said  that  Crane,  the  Collector,  received 
money  belonging  to  the  United  States,  out  of 
the  line  of  tua  d^,  which  baa  been  improperiy 
charged  to  make  up  the  amount  of  the  defal 
cation,  which  his  sureties  ore  now  called  upon 
to  pay. 

The  duties  of  collectors  have  been  much 
multiplied  by  other  acts,  since  the  Act  of  1799 
was  pat-sed.  Scarcely  an  Act,  and  no  general 
Act  has  been  passed  since.conf^ming  tbe  collec- 
tion ot  duties  upon  imports  and  tonnage,  with- 
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out  some  addition  having  been  made  to  tbe  col- 
lector's duties.  They  are  sugeeated  from  exp^- 
ence.  The  Collector,  too,  has  always  been  a 
disbursing  officer  for  the  payment  of  the  ex- 
penses of  nis  office.and  may  pay  them  out  ofany 
money  in  band,  whether  received  from  duties  or 
from  remittances  to  him  for  that  puipose, where 
the  ezpeneeB  arenotunofflcial,  bavebeeDsanc- 
tioned  by  law,  and  have  been  incurred  by  the 
direction  of  the  Secretary  of  the  Treatuty. 
For  such  payraeots,  be  may  credit  himself  m 
his  general  account  agaiost  tbe  sums  which 
may  bave  been  received  for  duties.  He  may 
retain  hla  own  salary,  or  fees  and  commietiinna; 
pay  tbe  salaries  of  inspectorB  and  other  ofBcm 
attached  to  the  office;  make  disbursements  for 
the  revenue  boats,  lighthouse  buoys.  Ac,  and 
apply  money  collecledfor  duties,  to  all  expenses 
lawfully  Incurred  by  himtelf  or  by  his  piede- 
cessors.  For  such  as  may  bave  been  inc  urred 
by  his  predecessor,  be  may  *receive  [*158 
from  him  any  money  In  bis  hands,  when  he  is 
going  out  of  office,  belon^ng  to  the  United 
Stales,  and  which  have  been  retained  by  him 
for  the  payment  of  such  expenses. 

When  BO  turned  over  to  a  succetsor.  be  re- 
ceives it  officially,  to  be  applied  by  him  to  the 
purpose  for  which  it  had  been  retained.  Him- 
self and  bis  sureties  are  as  much  responsible 
for  the  faithful  application  of  it  as  Ibey  are 
for  his  fidelity  to  his  trust,  for  duties  received 
by  himself,  or  for  other  sums  which  may  bave 
been  remitted  to  him  by  tbe  order  of  the 
government.  It  has  often  been  the  case,  and 
must  be  so  again,  as  it  now  is,  that  the  con- 
venience of  tl^  government  and  the  interest  of 
its  citizens,  require  collection  districts  to  be 
eslablisbed,  which  do  not,  and  are  not  expected 
at  firat  to  pay  ezpenBes.  Remittances,  then, 
must  be  made  for  such  purpoeea.  They, are 
made  to  the  Collector,  because  it  ia  under  his 
personal  supervision  that  the  work  is  done,  or 
tbe  goods  are  furnished  for  the  government,  at 
tbe  point  of  bis  office  where  tbe  law  requires 
him  to  reside.  What  we  bave  said,  covers  all 
of  the  remittances  which  were  made  to  Ciane. 
bv  Breedlove,  tbe  Collector  of  Mississipni :  and 
also  the  payment  of  $1,279.92  received  by  bim 
from  Willis,  faia  predecessor,  when  he  was 
^oing  out  of  office,  and  when  Crane  was  coming 
m.  It  appears,  from  the  accounts,  that  be  re 
ceived  it  as  Collector.  It  cannot  be  denied  that 
there  waa  then  a  debt  due  by  the  govemmeDl. 
on  uxount  of  tbe  expenses  of  ihe  office,  to 
which  that  aum  oug^t  to  have  been  applied. 
Had  it  been  so,  he  would  have  been  credited 
with  the  sum  in  hia  next  quarterly  settlement 
And  if  it  was  not  so  applied,  it  cannot  be  said 
that  there  was  fidelity  to  his  official  trust  in 
witholding  it  and  applying  other  money  of  tbe 
government  subsequently  collected  or  received, 
to  the  payment  of  its  anlecedent  debt.  In  this 
instance,  there  is  less  reason  for  not  exempting 
the  securities  of  Crane  from  responsilnlity  for 
the  sum  received  by  the  collector  firom  his  pred- 
ecessor, because  tbe  evidence  in  the  case  shows 
it  was  afterwards  sanctioned  by  the  govern- 
ment, and  that  it  might  have  been  applied  by 
the  collector  to  the  liquidation  of  an  officisl 
debt,  as  far  as  it  would  go,  due  by  this  govero- 
ment to  hinuelf.  What  has  been  said,  coven 
every  instrucUon  whi<di  the  court  below  wu 
asked  to  give  upon  this  point.   We  do  not 
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think  that  the  Judge  erred  in  his^oeral  charge 
apon  them  to  the  jury,  or  that  in  making  the 
charge  which  he  did,  that  there  is  any  error  of 
whid  the  defendant  can  complain. 

We  affirm  Vie  jttdffmant  Mow,  and  ^reet  a 
mandate  to  tew  acMrdingiy. 

Mr.  Jiutiee  Campbell: 
I  dissent  from  the  judgment  of  the  court  in 
this  case. 

159*J  *Tbe  certificate  of  the  Comptroller 
of  the  Treasury,  of  his  approval  of  a  bond 
which  it  is  made  bis  duty  to  accept  on  behalf 
of  the  gOTemment,  is  the  best  eTidence  of 
the  tinie  of  its  deliveiT,  as  a  valid  and  operative 
obligation.  If  another  dale  is  asserted  by  the 
govenunent,  the  burden  of  sustaining  it  by 
clear  proof,  devolves  upon  it. 

The  instruction  to  the  Jury  by  the  District 
Judge,  "that  the  time  of  the  approval  of  the 
bond,  at  the  Treasury  Department,  is  not  to  be 
taken  as  tbe  time  of  delivery,"  was,  in  my 
opinion,  too  ^nerat,  and  is  erroneous. 

The  District  Judge  further  ioetructed  the 
jury,  that  although  the  bond  "may  not  have 
como  to  the  hands  of  the  officers  of  tbe  govern- 
ment" till  after  tbe  death  of  one  of  the  obligors, 
yet,  "if  they  bad  parted  with  it  for  tbe  purpose 
of  sending  it,  or  having  it  sent  to  Washington 
City,  before  Uiat  time,'"  that  would  chaige  the 
legal  representative  of  the  person  who  had 
died. 

The  delivery  of  a  bond  is  only  complete 
when  it  has  been  accepted  by  the  obligee,  or  a 
third  person,  "for,  and  In  his  behalfTuid  to 
his  use." 

The  terms  I  have  quoted  from  the  Touch- 
stone, imply  a  cession  of  the  title  to  the  paper 
in  the  act  of  delivery. 

Tbe  third  person,  who  thus  represents  the 
obligee,  is  not  subject  to  tbe  mandate  of  the 
obligor,  nor  amenable  to  bis  control. 

The  instructiGns  of  the  District  Judge  would 
be  satisfied  by  any  surrender  of  tbe  custody  of 
the  paper,  if  for  the  purpose  of  having  it  sent 
to  Wauiington  City;  whether  it  be  to  the  agent 
or  serTanl  of  the  obligors,  who  would  be  sub- 
to  their  orders,  or  by  its  inclosure  in  a 
r,  the  delivery  of  which  might  be  counter- 
manded; in  oiber  words,  by  acts  which  did  not 
amount  to  a  surrender  of  the  property  or  legal 
right.to  control  the  raper.  This,  in  my  opinion, 
was  erroneous,  with  respect  for  the  opinion 
of  this  court,  I  enter,  Uierefore,  my  dissent  to 
the  Judgment  which  affirms  these  InstnictitHU. 

OBDBB. 

This  cause  came  to  be  heard  on  the  tran- 
script of  tbe  record  from  the  Circuit  Court  of 
tbe  United  States  for  the  Northern  District  of 
Florida,  and  was  ar^ed  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  tbe  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  aflirraed,  with  interest,  until 
paid,  at  the  same  rate  per  annum  that  similar 
judgments  bear  In  the  courts  of  the  State  of 
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JACOB  MAYER." 

BeeepUom  to  inttrueiwns  to  jury — must  appear 
in  bOiaa  made  uMe  jury  at  the  bar. 

In  order  to  make  a  bill  of  ezoepUoDS  valid,  -It 
must  appear  by  the  transcript  not  only  that  tbe  In- 
structions were  fflven  or  refused  at  the  ^al.  but 
also  tbat  the  party  who  complains  of  tfaeig,  ez- 
oepted  to  them  while  the  Jury  were  at  the  bar. 

The  bill  of  exceptions  oeea  not  be  drawn  out  in 
form  andsbrned  before  the  Jury  retire:  but  ft  must 
be  token  In  open  court,  and  must  appear  by  the 
certificate  of  the  judge  who  autbentlaBtes  It,  to 
have  been  so  taken. 

Henoe,  when  the  verdict  wasrendered on  the  18th 
Deoember.  and  on  the  next  dav  tbe  plaiatlff  came 
Into  court  and  filed  hts  exception,  it  is  not  properly 
before  this  court.  And  no  error  bclao:  asslKtied  or 
appearlnff  In  tbe  other  proceedings,  the  juafrmeot 
of  the  Circuit  Court  must  be  affirmed,  with  costs. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Dutrict  of  Indiana. 

It  is  not  necessary  to  state  eitho*  the  facts  or 
arguments  of  the  case,  inasmuch  as  it  went  off 
upon  a  point  of  practice. 

It  was  argued  by  Mr.  Ewing  for  the  plaint- 
iff in  error,  and  Mr.  JernegaA  for  the  de- 
fendant in  error. 

Mr.  Jemegan  thus  noticed  the  point  upon 
which  the  case  went  off; 

A  preliminary  objection  arises.  It  appears 
from  the  record  that  the  verdict  wus  rCToered 
on  the  ISlh  of  December,  and  tbe  bill  of  excep- 
tions filed  on  the  I4th.  No  exceptions  were 
taken  on  the  trial.  It  is  therefore  too  late  now 
to  object  to  tbe  instructions  of  the  court,  or  its 
refusal  to  give  the  instructioDs  required.  (11 
Pet..  186;  6  Blackford,  417;  Cully  v.  Doe,  11 
Adolph.  &  Ellis,  1008,  note.) 

Mr.  Chief  Justice  Taney  delivered  theoinn- 
ion  of  the  court: 

This  action  was  brought  by  the  plaintiff  in 
error  against  the  defendant  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indiana, 
for  tbe  infringment  of  the  plaintiff's  rights  un- 
der a  patent  granted  to  him  for  a  new  and  use- 
ful improvement  in  the  application  of  hydraulic 
p>ower.  The  case  was  submitted  to  a-jury  un- 
der certain  directions  from  the  court,  and  the 
verdict  and  judgment  were  for  the  defendant. 

This  writ  of  error  is  brought  for  the  purpose 
of  revising  this  judgment — and  the  case  has 
been  fully  ai^ued  upon  the  charge  given  by  the 
Circuit  Court,  and  also  upon  its  fenisal  to  give 
sundry  directions  to  Ihe  Jury  which  were  re- 
quested by  the  plaintiff. 

•But,  although  it  appears  by  the  cer-  [*161 
tiflcate  of  the  judge,  sent  up  as  part  of  the  rec- 
ord, that  these  instructions  were  given  and  re- 
fused at  the  trial,  yet  it  also  appears  that 
no  exception  was  taken  to  them  wmfe  the  Jury 
remained  at  tbe  bar.  The  vetdict  was  rendered 

1.— Mr.  Justice  Cunria  did  not  sit  tn  this  cause, 
having  been  of  counsel  for  the  patentee. 


NOTB.— IFhot  porefculartti/  tn  exeeptioM  ie  necea- 
sary  tn  order  to  reolew  in  appellate  court.  General 
exception  or  iMeelion,  when  not  gujjtclent.  See  note 
to  Moore  v.  B'k  of  Metropolis,  18  Pet.,  302. 

Exception,  whenmmt  be  taken  to  be  amUalile  on 
review. 

Exoeptlou  to  theruUncs  or  Instructions  of  tbe 
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on  the  18th  of  December,  and  the  next  day  the 
plaiotiff  came  into  court  and  filed  hisexcopilon. 
There  is  nothing  in  the  certlflcaie  from  which 
it  can  be  Inferred  that  this  exception  was  re- 
served pending  the  trial  and  before  the  jury  re- 
tired. 

The  defendant  In  error  now  objects  that  this 
exceptioiji  was  too  late,  and  is  not  therefore  be- 
fore this  court,  upon  the  writ  of  error.  We 
think  this  objection  cannot  be  overcome. 

It  has  bc«n  repeatedly  decided,  by  this  court, 
that  it  must  appear  by  the  transcript,  not  only 
Uiat  the  instructions  were  given  or  refused  at 
the  trial,  but  also  that  the  party  who  complains 
of  themexceptedto  tliem  while  the  jury  were  at 
the  Imr.  The  Statute  of  Westminster  2a,  which 
provides  for  the  proceeding  by  exception,  re- 

auirea,  in  explicit  terms,  that  this  should  be 
one;  and  if  it  is  not  done,  the  charge  of  the 
court,  or  its  refusal  to  charge  as  requested,  form 
no  part  of  the  record,  and  cannot  be  carried 
before  the  appellate  court  by  writ  of  error.  It 
need  not  be  drawn  out  in  form  and  signed 
before  the  jury  retire;  but  :t  must  be  taken  in 
open  court,  and  must  appear,  b^  the  certificate 
of  the  judge  who  authenticates  it,  to  have  been 
80  taken. 

Nor  is  this  a  mere  formal  or  technical  pro- 
Tiaion.  It  was  introduced  and  is  adhered  to 
for  purposes  of  justices.  For  if  it  is  brought  to 
the  attention  of  the  court  that  one  of  tbepariiea 
excepts  to  bis  opinion,  he  has  an  opportunity 
of  reconsidering  or  explaining  it  mure  fully  to 
the  jury.  And  if  the  exception  is  to  evidence, 
the  opposite  party  might  be  able  to  remove  it, 
by  further  testimony,  If  apprised  of  it  in  time. 

This  subject  wan  fully  considered  in  the  case 
of  Sfuppard  v.  WU»on,  6  How.,  275,  where  the 
cases  previously  decided  in  this  court,  affirm- 
ing the  rule  above  stated,  are  referred  to. 

There  being,  thertfore,  no  exception  before  the 
court,  arid  no  error  being  attigiud  or  appearing 
in  the  other  proceedings,  the  judgment  of  the  Cir- 
cuit Court  mutt  be  ajfirmed,  with  eoate. 

ORDER. 

This  cause  came  on  to  l>e  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana, 
and  was  -argued  by  counsel ;  on  consideration 
whereof,  it  Is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  he,  and  the  same  is 
hereby  affirmed,  with  costs. 


Clted-SO  How.,  SS4,  488:  ^  Black.,  568;  nWftlL, 
418;  8 Otto, 6A5: 2  Ctifl.,  688:  U  Bank.  Be^., tXL 


•CHARLES  BISPHAM,  AppeUant,  ['lea 
0. 

ELI  K.  PRICE,  Executor  of  Joseph  Abcheb. 
Deceased. 

Partnership  tettkment—moneji  retained  by  one 
to  cover  HahilUy  m  surety  for  partner^iip— the 
other  cannot  recover  back  one  half  aithmigh 
»vrety'»  estate  was  afterwards  exonerated  from 
tiabifity—iStatttte  of  LimUations  ap^^us  to 
tt(Ued  aeeountt  between  partners. 

In  the  nettlement  of  oompllcat^  partnerehip  ao* 
counts  by  means  of  an  arbitrator,  Ufsphsm  was 
ctaarved  with  one  half  of  oerlaio  cuetom  house 
boncfs,  wl.lo'i  Archer,  the  other  partner,  wms  liable 
to  par.  auu  which  obliKatloasluid  been  Inourred 
on  pannershlp  account. 

There  WHS  a  reservation  in  the  settlement  u  to 
certain  liabilities,  but  this  one  was  not  Included. 

Archer's  estate  wus  afterwards  exonerated  from 
the  payment  of  tbes*-  bords  by  a  decision  of  thli 
court,  reported  In  9  Howard.  88. 

A  bill  cannot  be  t>rouKht  by  Blspham  avalnst 
Archer'flcxocutorto  refund  onebalf  of  the  amnuot 
of  the  bonds,  upon  the  ground  tbat  Archer  bad 
never  paid  It. 

The  reference  to  an  arbitrator  waa  lawful,  and 
his  award  Included  many  Items  which  w«re  the 
subject  of  estimates.  It  was  acoeptert  a«  perfectly 
satlafactory,  and  aoqulesoed  In  aa  such  unill  lone 
after  the  death  of  A  rcher. 

No  fraud  or  mlitake  Is  charged  lu  the  bill,  and  If 
an  error  of  Judgment  occurred,  by  which  the 
chance  was  overrated  that  tbe  custom  house  bondi 
would  t>e  enforced  against  Archer.  thl4  does  not 
oonatttute  a  ground  for  tbe  iuterferenie  or  a  court 
of  equity. 

The  Statute  of  Limitations  also  is  a  bar  to  the 

claim. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  sitting  as  a  court  of 
equity. 

The  facts  in  the  case  are  very  fully  stated  in 
the  opinion  of  the  court. 

It  was  argued  by  Mr.  Oerliard  for  tbe  ap- 
pellant.and  by  Mr.  Meredith  for  the  appellee. 

The  counsel  for  the  appellant  made  tbe  fol- 
lowing points: 

First  Point.  The  express  terras  and  proper 
construction  of  the  statement  of  llie  accounts 
between  the  parlies  by  William  Foster,  entUle 
the  appellant  to  a  recovery. 

Tlie  "settlement"  or  "statement"  of  Uw 


court  must  be  taken  at  tbe  trial.  Turner  r.  Tales, 
U  How..  14 :  DartoD  v.  Koreyth,  80  How.,  BSi ;  Niooll 
T.Atnenoan  Ids.  Co.,8'Wi)Od.  ft  M.,  S88;  Emerson 
V.  Hogg,  SBlatobf.,  l;Foot  v.  8itaby,l  Blatobf., 
64S:  Dufolt  v.  Oorman,  1  Minn.,  801 ;  Blumberg  v. 
HoNear,lWa8h.T.,  161. 

Where  exceptions  are  not  taken  at  the  Ume  to  In- 
structions to  JUTT;  they  will  be  considered  as 
w.tlved.  Poote  V.  Fleeger,  11  Pet.,  186;  Firman  v. 
Mlller.fi  McLean,  tl8. 

The  record  must  show  that  an  exception  was 
taken  at  the  time  when  the  ruUog  or  Instruction 
objected  to  was  given,  or  It  wUl  not  bo  considered. 
Urowo  V.  Clarke,  4  Huw.,4:  Phelps  v.  Harer,  16 
How.,  160;  l  urner  v.  Tate^lfl  How.,  14 ;  united 
States  V.  Bretttlng,  SO  How.,  WS. 

Exceptions  to  evidence  must  t>e  taken  as  soon  as 
tbe  court  decides  to  admit  or  reject  it;  a  note  of 
the  exception  Is  then  made,  and  It  la  usually  re- 
duced to  form  afterwards.  4  Pet.,  1Q2 ;  11  Pot.,  185 : 
T  Serg.  &  U.,  XIV ;  8  Serg.  ft  U.,  Sll ;  11  Serg.  ft  U.. 
267:  1  Ala.. 66;  IB.  Hon.. 215;  1  J.  J.  Marsh.. 58. 

The  exception  must  be  taken  tmmedlately  upon 

6«4 


the  overruling  of  the  objection.  Orlggs  v.  Howe, 
31  Barb..  lOOYs  Keyes,  166;  2  Kvyef,  m. 

An  objection  to  the  reception  <>f  incompetent 
evidence  must  be  raised  as  soon  as  it  Is  offered ; 
aad  if  a  party  allows  such  evidence  ti>  be  takso 
without  objection,  a  denial  of  a  motion  to  strike  It 
out,  when  ihe  party  finds  it  prejudicial  to  bli 
cause,  will  not  be  a  ground  of  ejtoeinion.  Ln-ln  v. 
Bunell.  42  N.  Y.,  251;  Chesebrough  v.  Taj  lor,  U 
Abb.,  227. 

To  this  rule  there  isone  ezoeptlou.  If  Ifae  In- 
competency of  the  evidence  Is  not  apparent  at 
the  time  it  is  offered,  the  party  ravy  make  his  ob- 
jection afterwards.  If  this  Is  done  as  soon  nstbe 
fact  of  the  locompetency  is  discovered,  by  motion 
to  strike  out  the  tesilmonr  given.  Heely  v.  Banm, 
4  Den.  M.  Y.,  ra:  Mitchell  v.  BoukAune,  2  UalL  N. 
Yy  851. 

ID  New  York  an  exception  to  the  Judge's  charge 
should  be  made  Immedtatcly  upon  Itsddlvery.aad 
In  all  oases  must  tie  made  before  ibe  Jury  havede- 
llvered  their  verdict.  Life  ft  Fire  In*.  Co.  v.  He- 
chanios'  Fire  Itia.  Co^  7  Wend.,  81 ;  10  Johns.,  all 
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acoouDta  by  Mr.  Foster,  giving  rise  to  this  suit, 
is  careful  to  provide  for  any  such  contingency 
as  ibat  which  has  occured.  The  amount  to  be 
paid  by  Mr.  Archer  to  Mr.  Bispham,  is  declared 
to  be  "in  liquidation  and  full  scUlcment  be- 
tween them,  of  all  matters,  claims,  and  de- 
mands, relating  to  or  growing  out  of  the  trans- 
actions of  their  late  firm,so  far  as  thejr  are  now 
known,  ascertained,  or  believed  to  exist." 

This  seems  to  include  every  future  contin- 
gency, and  to  reserve  to  each  party  .the  benefit 
of  it.  To  prevent  any  possible  future  misunder- 
standing, however,  the  paper  goes  on  to  pro- 
vide. 

First.  "But  as  liabilities  may  hereafter  be 
established  or  ascertained," 

Second.  "Or  clidms  received,  not  now  known 
lo  exist,  growEne  out  of  transactions  during  the 
163*]  partnership  for  partnership  *account.  it 
is  understood  that  the  same  are  not  embraced 
ID  the  foregoing  settlement  and  determination 
by  me  as  the  agent  and  umpire  of  the  parties, 
and  especially  any  matter  of  such  character 
contingent  on  the  result  of  pending  suits,  is 
excepted  from  this  adjustment  of  the  affairs  of 
■aid  firm." 

It  will  be  observed,  that  there  were  no  pend- 
ing auiu  unless  a  reference  was  intended,  as 
was  doubtless  the  case,  to  the  suits  by  the 
United  States  against  Mr.  Archer  on  the  cus- 
tom bouse  duty  bonds  in  question — no  others 
existed.  There  was  one  and  one  only,  in  New 
York,  besides  those,  which  are  the  foundation 
of  this  suit  And  it  is  submitted  that  the 
coitrt  below  erred  in  refusing  to  recognize,  as 
pending  suits,  those  in  which  judgments  had 
been  recovered,  but  the  judgments  themselves 
were  unsatisfied — and  that,  too,  when  the 
phrase  is  used  by  mercantile  men  in  an  in- 
formal paper  writing. 

If  a  reference  is  only  made  to  the  second  res- 
ervation above  quoted.  It  Is  submitted  that  the 
appellant's  case  is  made  out.  What  difference 
is  there  between  the  actual  facts,  and  the  hy- 
pothetical case  of  a  pavment  by  Mr.  Archer, 
and  a  repayment  by  MiSin?  Uould  there,  in 
such  a  case,  have  been  a  doubt  as  to  Mr.  Bis- 
pham's  right  to  participate  in  that  recovery? 
The  facts  then  would  have  been  literally  within 
the  proviiinn. 

Second  Point.  If  it  is  necessary  to  sustain 
the  case  for  the  appellant,  the  court,  as  a  court 
of  equity,  woula  reform  the  agreement  and 
statement  made  In  pursuance  of  it,  to  give  re- 
lief to  the  appellant  in  the  present  case.  It  is 
a  case  within  the  principtes  of  both  mistake 
and  accident.  It  is  clearly  settled,  that  where, 
either  in  a  settlement,  award,  or  even  a  solemn 
adjudication  by  the  judgment  of  a  competent 
court,  there  has  been  a  technical  mistake,  such 
as  baa  occurred  in  the  present  case,  courts  of 
equity  will  relieve  against  such  a  mistake. 
Courts  of  equity  will  grant  relief  in  cases  of 
mistake  in  written  contracts,  not  only  when 
the  fact  of  the  mistake  is  expressly  established, 
but  also  when  it  is  fairly  implied  from  the  nat- 
ure of  the  transaction.  (Story's  Equity,  sec. 
163.) 

Equ'ty  will  give  effect  to  the  real  intentions 
of  the  parties,  as  gathered  from  tlie  objects  of 
the  instrument,  and  the  circumstances  of  the 
case.  The  general  rule,  "  Quotiet  in  veri/u 
nvUa  ai  ambiffuiiat,  Hn, "  &c.,  shall  not  previdl 
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tu  defeat  the  manifest  Intent  and  object  of  the 
parlic.1,  where  it  is  clearly  discernible,  on  the 
face  of  the  instrument,  and  the  ignorance,  or 
blunder,  or  mistake  of  the  parties  has  preveibt- 
cd  Uicm  from  expressing  it  in  the  appropriate 
language.   {Id.,  sec.  168.) 

"  The  same  principle  applies  where  a  legacy 
is  revoked ,  or  is  given  upon  a  manifest  mistake 
of  facts."  (M..8ec.  182;  8Hare,  288;  Ovoorfv. 
Janet,  10  Sbep..  813:  WiBiamaon  v.  Johnt&n,  9 
Halsted.Ch,,  587.) 

*So  alsointhecaseof  settlements, BO [*164 
called. 

A  settlement  of  accounts,  where  one  of  the 
parties  bad  but  little  knowledge  of  the  matters 
settled,  will  be  considered  as  prima  fade  evi- 
dence, subject  to  be  rebutted  by  satisfactoiy 
proof,  under  proper  allegations,  m  the  plead- 
ings charging  fmud  or  mistake  as  to  particular 
items.  (Lee  i  Adminiatrator»  v.  Reed,  4  Dana, 
lOS.l 

The  court  will  open  settlements  made  by 
mistake,  although  receipts  in  full  have  passed, 
and  the  note  on  which  payments  were  made, 
has  been  taken  up.  {M'OrM  v.  HoUie,  4  De- 
sauB..  133;  see,  also,  Shipp  v.  Swtnn.  2  Bibb, 
82;  Waggoner  V.  Mititer,  7  J.  J.  Marsh.,  178.) 

Where  a  bond  was  in  form  only  a  joint 
bond,  but  it  was  suggested  to  have  been  the  in- 
tention of  the  parties  to  have  made  it  joint  and 
several,  the  court  referred  it  to  the  master  to 
inquire  whether  this  was  the  Intention  of  the 
parties.  Where  such  intention  appears  on  the 
face  of  the  bond,  the  court  will  treat  it  as  a 
joint  and  several  bond,  although  it  is  only  a 
joint  bond  in  form.  {Ex-parte  ^atonde,  1  Cox, 
300;  see,  also,  Bawstone  v.  Parr,  9  Rusa., 
589.) 

And  so  anxious  is  a  court  of  equity  to  cor- 
rect a  mistake,  that  even  parol  evidence  is  ad- 
mitted to  prove  one  made  by  a  solicitor  in  the 
draft  of  a  settlement.  (Sogere  v.  Marl,  Dick., 
294;  see,  also,  Shipp  v.  Swann,  2  Bibb,  83.) 

An  account  stated,  may  be  set  up  by  way  of 
plea,  as  a  bar  to  all  discovery  and  relief,  unless 
some  matter  is  shown  which  calls  for  the  inter- 
posilion  of  a  court  of  equity.  But  if  there  has 
been  any  mistake  or  omission,  or  accident  or 
fraud,  or  undue  advantage,  by  which  the  ac- 
count stated  is  in  truth  vitiated  and  the  bal- 
ance is  incorrectly  tixed.  a  court  of  equity  will 
not  suffer  it  to  be  conclusive  upon  the  parties, 
but  allow  it  to  be  opened  and  re  examined. 

Sometimes  the  account  is  simply  opened  to 
contestation,  as  to  one  or  more  items,  which 
are  specially  set  forth  in  the  bill  of  the  plaint- 
iff.  (Story^'s  Equity,  sec.  538.) 

An  award  may  be  good  for  part  and  bad  for 
part;  and  the  part  which  is  good  will  be  sus- 
tained, if  it  be  not  so  connected  with  the  part 
which  is  bad,  that  injustice  will  thereby  be 
done.    {Banks  v.  Adame.  10  Sbep.,  359.) 

To  some  exent  the  courts  of  equity  and  of 
common  law  exercise  a  concurrent  jurisdictlott 
on  this  point.  ( WiUanJi  v.  Woodfin,  AdtiUnit- 
trator  of  Pearce,  S  Munf..  183.) 

Awampiat  lies  for  one  against  his  copartner, 
for  mone}'  paid  him  nn  a  dissolution,  and  ad- 
justment of  the  concerns  of  the  copartnership, 
more  than  was  actually  due.  {Bond  v.  Hays, 
13  Mass.,  34.)  Or  for  one  who  has  piud  over 
by  mistake  more  than  his  partner  was  entitled 
to  receive,   {Id.,  86.) 
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165*]    *It  is  very  plain  that  the  error  which 

occurs  ID  the  case  before  the  court  was  not  a 
mistake  of  law,  but  of  fact,  or  a  technical  mis- 
take, for  the  reason  that,  at  the  time  when  that 
settlement  was  made,  there  was  an  actuat  ex- 
isting liability  for  which  the  appellant  was 
obl^^  to  account. 

Where  a  parly  has  been  subjected  b?  &  de- 
cree to  a  contingent  and  probable  liabilitT,  he 
may  be  com[>elled  to  account,  with  a  view  to 
tbat  liability,  when  the  state  of  thio^  sball 
happen  upon  which  it  may  depend.  (Bank  of 
theStatev.  Bo$e,  %  Strobbarl,  Eq.,90.) 

If,  therefore,  the  occurrence  in  question 
comes  within  the  definition  of  a  mistake,  it  was 
clearly  one  of  fact;  a  mistake  of  fact  in  this, 
that  the  account  was  struck  upon  the  basis, 
tbat  the  contingency  would  never  happen  b^ 
which  those  payments  were  dischai^ed.  This 
view  of  the  subject,  however,  necessarily  points 
out  another  light  in  which  it  ma^  be  viewed  as 
within  the  scope  of  equitabte  relief,  viz. :  "ac- 
cident." 

The  deflnitioD  of  "  accident, "  as  given  by  Hr. 
Jeremy,  embraces  thto  very  case;  he  defines  it 
to  be  "  an  occurrence  in  relation  to  a  contract 
which  was  not  anticipated  by  the  parties,  when 
the  same  was  entered  into,  and  which  gives  an 
undue  advantage  to  one  of  them  over  the  other 
in  a  court  of  "law." 

And  the  exception,  taken  to  this  definition  bv 
Mr.  JwUee  Story,  is  that  the  term  "contracts''' 
is  not  sufficiently  general.  (Story's  Eq.,  sec. 
78,  note  8.)  By  the  term  "accident,"  isbere 
intended  not  merely  inevitable  casualty,  &c., 
but  such  unforseen  events,  misfortunes,  losses, 
acts  or  omissions,  as  are  not  the  result  of  any 
negligence  or  misconduct  in  the  party.  Story  s 
Eq.,  sec  78.)  It  may  bestated,  generally,  that 
where  an  inequitable  loss  or  injury  will  other- 
wise fall  upon  a  party,  from  circumstances  be- 
yond his  own  control,  or  from  his  own  acts 
done  in  entire  good  faith,  and  in  the  perform- 
ance of  a  supposed  duty  without  negli^nce, 
courts  of  equity  will  interfere  to  grant  him  re- 
lief. {Id.,  sec.  89.)  Under  this  definition  the 
unforeseen  death  of  Mr.  Archer  fairly  brings 
the  appellant's  case  within  that  ground  for 
equltalile  relief.  <See,  also,  Sws^  v.  Pom. 
8  Madd.,  5.) 

Third  Point.  There  has  been  an  entire  fail- 
ure of  the  consideration  upon  which  the 
money  sought  to  be  recovered  in  this  action 
was  paid  by  the  appellant  to  the  appellee's  tes- 
tator. (l\mah  T.  Sfam0,  14  Pick.,  198,  210; 
FVnky.  Cox,  18  Johns.,  145;  8  Mass.,  48;  15 
Johns.,  SOS;  5  Pick.,  891;  2  Penn.  State  Rep., 
Bair,  200.) 

This  is  the  appellant's  case,  to  which  various 
defenses  have  been  made.  It  is  said  that  Mr. 
Bispbam  released  Mr.  Archer.  There  is  no 
release  (technical),  express  or  by  implication. 
{Agnew  v.  Dorr,  6  Whart,  181;  'Nton  v.  Dorr, 
106"]  6  lb.,  2S6.)  Nor  Hi  it  were  a  release 
would  It  be  binding  in  a  court  of  equity,  where 
there  was  ground  for  relief  on  account  of  mis- 
tflke  or  accident.  (Story's  Eq..  sec.  523; 
M'Crae  v.  Hollu,  4  Desaus.,  122;  Sliipp  v. 
SuKinn,  2  Bibb,  82.)  When  construing  the 
whole  transaction  together,  with  an  eilort  and 
the  right  to  arrive  at  the  actual  meaning  of  the 
parties,  there  can  be  no  quesUon  that  no  such 
release,  as  is  asserted  In  the  answer,  was  de- 
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rigned  or  intended.  Bven  construing  exhibit  B 
as  a  strict  technical  release,  the  defendant  can- 
not at  all  sustain  bis  construction  of  It.  Mr. 
Bispbam  exonerates  Hr.  Archer  from  any  far- 
ther claims;  "further"  than  such  as  can  be 
made  under  Mr.  Foster's  settlement,  is  the 
grammatical  construction.  And  the  pidntiff 
really  asks  for  noOiing  beyond  this. 

Agun,  it  is  said  by  the  appellee  that  the 
agreement  to  state  the  accounts  was  a  submis- 
sibn  to  an  arbitrament,  and  that  Mr.  Foster's 
statement  was  an  award,  and  is  conclusive  on 
Mr.  Bispham.  The  appellant  denies  that  this 
was  an  award ;  but  even  if  it  was,  the  case  bos 
been  shown  to  be  carefully  excluded  from  the 
effect  of  Mr.  Foster's  statement.  It  is  sub- 
mitted that  an  award,  not  made  a  rule  of  court, 
cannot  be  binding  where,  if  it  were  a  rule  of 
court,  it  would  be  set  aside,  and  it  is  a  familiar 
principle  of  the  law  of  awards  that  courts  will 
set  aside  an  award  made  upon  a  mistake  ap- 
pearing, ak  here,  on  the  face  of  the  award  it- 
self. (Watson  on  ArUtrunenta  and  Awards, 
260.)  In  all  awards,  not  made  under  a  rule  of 
court,  it  is  the  settled  law  thatacourtof equity 
will  relieve  against  them  on  the  ground  of  mb- 
take  in  any  such  case  as  the  present. 

Another  suggestion  of  the  appellee  is  tbat  the 
account  statecTbetween  the  parties  bsrs  the  ap- 
pellant. The  law  is  otherwise  where,  as  here, 
there  was  a  mistake,  accident,  or  any  simitar 
event.  The  court  will  open  settlements  mode 
by  mistake,  although  receipts  in  fiiU  have 
passed,  and  the  note  on  which  payments  wen 
made  has  been  taken  up. 

Again,  it  is  said  by  (he  court  below,  that  Mr. 
Bispham  confirmed  the  settlement  of  the  ac- 
counts twenty-one  months  after  he  had  had  tbe 
opportunity  of  examining  It.  This  would  be 
very  well  if  Mr.  Bispham^  absence  from  Phils- 
delphia  put  him  into  legal  default.    But  it  Ap- 
pears, from  the  evidence  and  record,  that,  from 
the  date  of  the  settlement  of  November  IfiU), 
1885,  to  the  confirmation  of  the  accountby  Mr. 
Bispbam  on  the  18tb  of  August,  1837,  he  wu 
absent  from  Philadelphia,  and  had  not  seen  Mr. 
Archer  who  was  in  England  and  Canton.  He 
had  not;  therefore,  at  the  date  of  the  conflr- 
mation.been  informed  that  no  money  had  is  ttii 
been  paid  on  this  account  by  Mr.  Archer,  but 
he  was  justified  in  supposing,  from  his  (Ar- 
cher's) letter  of  the  16th  of  November,  1835, 
above  referred  to,  tbat  *the  judgments  ['167 
had  been  actually  satisfied  by  him.    If  upon 
this  supposition  (a  clear  miMake  In  point  of 
fact)  Mr.  Bispham  confirmed  the  settlement  by 
Mr.  Foster,  he  would,  upon  every  principle,  be 
entirely  justified  In  asking  a  court  of  equity  lo 
correct  this  mistake,  particularly  as  he  had  been 
led  into  it  by  the  assertions  of  Mr.  Archer  him- 
self, that  the  liability  on  his  part  was  complete, 
and  that  funds  were  provided  by  him  for  its 
immediate  payment,  which  would  be  made  as 
soon  as  they  should  be  resized  by  his  fsibtf. 
Twenty-one  months  after  this  letter  Hr.  Bis- 
pbam cei'talnly  bad  a  right  to  suppose  them  to 
have  been  actually  so  applied,  and  thst  tbe 
charge  was  therefore  a  proper  one. 

But  even  if  Mr.  Bispham  did  absadon  or 
waive  his  right,  under  a  mistake,  it  will  not 
conclude  him.  A  party  who  abandons  bis 
rights  under  a  contract,  from  a  mistake  ■■  to 
their  character.  Is  not  concluded  by  such  sfasn- 
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donment.  { Wilbanu  v.  Ohampionatid  Goodrich, 
6  Ham  ,  168.) 

The  counael  for  the  appellant  then  argued 
thai  the  Statute  of  LUnltwons  did  not  apply. 

Mr.  Sferedith,  for  the  appellee,  made  the  fol- 
lowing points: 

Oq  behalf  of  the  appellee  it  is  contended  that 
there  is  do  equity  whatever  in  the  bill,  for  on 
this  very  subject  matter  there  wer^ 

t.  A  submission  and  award. 

3.  Freely  ratified  and  confirmed  by  the  parties 
after  fall  consideration,  and  with  full  knowl- 
edge of  all  mateilai  facts. 

8.  Payment  of  the  amount  awarded,  in  satis- 
faction, aud 

4.  Mutual  releases.  (See  Mr.  Archer's  letter. 
Record,  p.  33,  and  Mr.  Bispham'a  letter,  Rec- 
ord, p.  34.) 

It  IS  also  conceived,  that — 

1.  If  the  plaintiff  has  any  clidm,  he  has  a 
complete  remedy  at  law. 

3.  That  he  is  oarred  the  Statute  of  Limit- 
ations. 

5.  That  he  is  alfected  by  such  laches  as 
would  bar  him  in  equity,  independently  of  Uie 
Statute  of  Limitations. 

1.  There  was  a  submission  and  award  on  the 
very  subject  matter  in  question.  The  submis- 
sion is  on  the  record,  by  which,  after  appoint- 
ing Mr.  Foster  the  joint  agent  of  the  parties  in 
the  aettlemvnt  of  all  accounts  between  them, 
it  is  expressly  agreed  that  his  "decision  shall 
be  final  and  binding  on  all  the  partis  con- 
cerned." By  the  award,  dated  18th  Novem- 
ber, 1885.  Mr.  Foster  did  "award  and  de- 
termine "  that  Hr.  Archer  was  indebted  and 
should  pay,  &c.  These  bonds  were  part  of  the 
subject  matter  of  that  award. 
lOS*]  "We  contend  that  this  case  shows 
both  an  award  and  a  settlement. 

3.  This  award  was  freely  ratified  and  con- 
firmed by  the  parties  after  full  consideration, 
and  with  full  knowledge  of  all  material  facts. 
It  was  ratified  as  a  whole,  and  by  Mr.  Archer, 
on  the  express  condition  that  the  whole  should 
stand  or  none.  See  his  letter  of  16th  Novem- 
ber. 1835,  and  the  paper  signed  by  him  of  19th 
November.  18»5  (Record,  pp.  22.  28).  That 
paper,  which  the  bill  alleges  was  delivered  by 
Archer  to  the  comptroller  on  the  19tb  Novem- 
ber, 1886  (Record,  p.  8).  expressly  provides 
that  if  Mr.  Bispham  objects  to  the  settlement. 
Mr.  Archer  binds  himself  to  abroeate  the  same, 
and  open  it  for  a  new  and  final  adjustment. 
On  the  18th  August,  1887,  Mr.  Bispham  says, 
"the settlement  ....  is  perfectly  satisfactOTy 
to  me,  and  I  do  hereby  confirm  the  same."  He 
liad  taken,  therefore,  sbundanttlme  for  the  full- 
est consideration;  and  that  he  was  acquainted 
with  all  the  facts,  not  only  appears  mm  the 
evidence  in  the  case,  but  has  not  been  denied 
by  Mr.  Bispham. 

8  and  4.  The  acknowledgment  of  payment, 
and  the  mutual  ezoneration  are  to  be  found  in 
the  letters  above  referred  to.  Mr.  Bispham,  in 
his  letter  of  August  18th.  1887  (Record,  p.  Zi). 
after  acknowledging  the  receipt  of  the  amount 
due  under  the  award  and  settlement,  and  recit- 
ing what  he  nnderstood  to  be  the  exception, 
amU,  "and  intending  this  letter  as  entirely  ex- 
onerating you  from  any  further  claims  from  my- 
self, hem,  or  executors,  I  am,"  Ac.  The 
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pellant  (Brief,  p.  16)  contends  that  this  was  not 
a  technical  release;  but  being  founded  on  a  suf- 
ficient consideration,  it  cannot  be  denied  that  it 
is.  for  all  the  purposes  of  t^is  case,  just  as  mut^ 
a  release  as  if  the  most  formal  Instrument  had 
been  executed.  The  word*"  further  "  in  the  re- 
lease, evidently  means  further  than  any  im- 
setiled  claims  which  might  be  made  on  the  firm. 
To  be  sure  Mr.  Bispham  understood  the  mean- 
ing of  the  award  to  bo  the  same,  as  will  here- 
after be  more  fully  shown,  and  therefore,  in 
that  sense,  he  may  be  considered  to  have  meant 
further  than  could  be  made  under  Mr.  Foster's 
settlement. 

The  appellant's  counsel,  in  the  brief,  presents 
three  pomts,  on  each  of  which  a  few  words  will 
be  said. 

They  are  substantially  as  follows,  viz. : 
1.  That  on  a  true  construction  of  the  award, 
which  he  calls  a  statement  of  account,  the  ap- 
pellant is  entitled  to  recover. 

3.  That  the  papers  hre,  if  necessary,  to  be 
reformed  on  the  ground  of  mistake  or  accident, 
or  both. 

8.  That  there  has  been  an  entire  failure  of 
the  consideration  on  which  the  money  sought 
to  be  recovered  in  this  action  was  paid. 

•(The  remarks  of  Mr.  Meredith  upon  [*169 
ihe  first  and  third  of  these  propositions,  are  nec- 
essarily omitted  for  want  of  room.) 

3.  The  second  point  advanced  in  the  brief  of 
appellant's  counsel,  is.  that  if  necessary,  the 
papers  are  to  be  reformed  on  the  ground  of 
mistake  or  accident,  or  both. 

It  is  to  be  observed  on  this,  and  the  succeed- 
ing point,  that  the  appellant's  bill  sets  up  no 
casein  which  they  can  arise;  it  does  not  allege 
any  mistake  or  accident,  or  failure  of  consider- 
ation, nor  does  it  pray  that  the  papers  may  be 
reformed,  or  his  release  canceled,  or  that  he 
may  be  relieved  from  his  contract;  on  the  con- 
trary. It  appears  to  claim  that  'on  the  true  con- 
struction of  all  the  papers,  agreements,  &c., 
themselves,  he  is  entitl^  to  recover  the  money 
which  he  claims.  Now,  a  party  cannot  set  up 
in  argument,  a  case  different  from  or  incon- 
sistent with  his  bill,  and,  therefore,  there  is  no 
necessity  for  answering  either  the  3d  or  9|d 
point  of  appellant's  brief.  Nevertheless,  a 
brief  notice  will  be  given  to  both. 

And  first  on  the  question  of  mistake,  the  ap- 
pellant's bii^  has  been  in  vain  carefully  exam- 
ined on  this  head  of  his  argument,  to  discover 
what  mistake  it  is  that  he  alleges.  The  bill 
does  not  allege  any  mistake,  and  it  is  conceived 
that  the  brief  particularizes  none.  On  page  13 
of  the  brief,  it  is  said  ' '  where  there  has  been  a 
technical  mistake,  such  as  has  occurred  in  the 
present  case,  courts  of  equity  will  relieve." 
Again,  on  page  15:  "  It  is  very  plain  that'the 
error  which  occurs  in  the  case  before  the  court, 
was  not  a  mistake  of  law,  but  of  fact,  or  a  tech- 
nical mistake,"  &c.  And  again,  on  the  same 
page:  "If,  therefore,  the  occurrence  In  ques- 
tion comes  within  the  definition  of  a  mistake, 
it  was  clearly  one  of  fact;  a  mistake  of  fact  In 
this,  that  the  account  was  struck  upon  the 
basis  that  the  contingency  would  never  bap- 
pen  by  which  these  payments  were  discharged." 
From  these  extracts,  the  following  positions 
may  be  gathered,  pursuing  the  order  in  which 
they  are  found,  viz. :  That  the  mistake  com- 
plained of  was.  1.  A  technical  mistake.  8. 
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Not  s  mistake  of  law.  8.  A  mistake  of  fact,  or 
a  technical  mistake.  4.  Clearly  a  mistake  of 
fact,  if  ilie  occurrence  in  question  were  a  mis- 
take at  all. 

Wlmt  the  "  occurreDce  "  was,  that  is  here  re- 
ferred to,  is  not  Tery»clearly  explained.  It  may 
be  surmised  (from  what  follows  in  the  same 
sentence)  lo  have  been  "the  contiogency  bj- 
which  th^  payments  were  discharged. '  If 
this  be  BO,  then  the  allegation  is  that  Mr. 
Archer's  dying  six  years  after  the  seltlement, 
was  a  mistake;  but  if  bo,  it  was  not  a  willful 
mistake,  and  surely  not  such  a  mistake  as 
would  induce  a  court  of  equity  to  set  aside  all 
the  contracts  he  had  made  in  his  lifetime. 

If  the  ground  really  be,  that  Mr.  Blapham 
1 70*]  was  ignorant  of  *the  rule  of  law  which 
discharges  the  estate  of  a  deceased  surety, 
against  whom  a  judgment  has  been  obtained 
jointly  with  his  principal,  the  answer  is  twO' 
fold. 

1.  That  there  is  no  evidence  whatever  that 
Mr.  Bispbam  was,  in  fact,  ignorant  of  that  rule 
of  law.  He  nowhere  asserts  himself  lo  have 
been  so  ignorant;  and  this  court  have  assumed, 
that  this  rule  of  law  is  known  and  established, 
and  formed  a  part  of  the  written  conditions  of 
the  bonds  in  question. 

2.  If  such  ignorance  were  averred  or  proved, 
(hen  it  is  abundantly  clear,  that  it  would  t>e 
wholly  Immaterial.  See  for  this  familiar  prin- 
ciple, 1  Story's  Equity,  ch.  5,  sees.  Ill  to  115, 
inclusive,  and  the  cases  there  cited.  In  the 
well-known  case  of  Hunt  v.  Boutmanitre,  8 
Wheat.,  174;  1  Pet..  1,  18,  14,  upon  a  loan  of 
money,  for  which  security  was  to  be  ^ven,  the 
lender  took  a  letter  of  attorney,  with  power  to 
sell  the  property-(6hips)in  case  of  non-payment 
of  the  money,  instead  of  a  morigwe  on  the 
property  itself,  upon  the  mistake  of  law,  that 
the  security  by  the  former  instrument  would 
bind  the  property  as  strongly  as  a  mortgage, 
in  case  of  death  or  other  accident.  The  debtor 
died  insolvent,  and  on  a  bill  against  his  admin- 
istrators to  reform  the  instrument,  or  to  give  It 
a  priority  way  of  lien  on  the  property,  the 
court  deoled  relief. 

On  the  head  of  accident,  the  case  seems 
quite  clear  against  the  appellant.  In  matters 
of  positive  contract  and  obligation  created  by 
the  party  (such  as  this  was),  it  is  no  ground  for 
the  interference  of  equity  that  the  party  has 
been  prevented  from  fulfilling  them  by  acci- 
dent; or  that  he  has  lieen  in  no  default;  or  that 
he  has  been  prevented  by  accident  from  deriv- 
ing the  full  benefit  of  the  contract  on  his  own 
side.  (1  Story's  Equity,  ch.  4,  sec.  101,  et  teq., 
and  the  cases  there  cited  ) 

Thus,  if  an  estate  be  sold  by  A,  to  B,  for  a 
certain  sum  of  money,  and  an  annuity,  and  the 
agreement  be  fair,  equity  will  not  grant  relief, 
although  the  party  dies  before  the  payment  of 
anv  annuity.  iMortimer  v.  C(^)per,  1  Bro. 
Ctf.,  156;  Jaekton  v.  Lever,  8  Bro.  Ch.,  605; 
and  see  9  Yea., 

There  ib  a  sort  of  suggestion  on  pages  17  and 
18  of  the  brief,  that  Mr.  Bispbam,  at  the  date 
of  the  confirmation  of  the  settlement,  supposed 
that  Mr.  Archer  had  actually  paid  the  bonds, 
and  that  he  had  been  led  into  this  mistake  by 
the  assertions  of  Mr.  Archer  himself.  Of  Mr. 
B{s|>ham,  it  ought  to  be  observed  that  he  has 
not  in  his  bill,  or  elsewhere,  so  far  as  la  known, 
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averred  or  insinualed  that  he  supposed  the- 
bonds  were  paid.  The  settlement  was  made 
expressly  on  the  footing  that  the  bonds  were 
not  paid,  and  it  was  confirmed  on  the  same, 
footing.  As  Mr.  Bispham  does  not  appear  to- 
have  made  such  a  suggestion  during  Mr. 
Archer's  lifetime,  or  hitherto  since  his  death, 
it  ia  not  probable  that  he  will  ever  sanction  it^ 

*It  is  staled,  in  the  appellant's  brief,  [*  1 7 1 
that  the  partners  never  met  after  the  expiration 
ot  the  copartnership.  There  is  no  evidence  in 
the  case  on  that  point,  but  the  appellee's  coun- 
sel is  instructed  to  say  that  they  did  meet,  and 
that  Mr.  Archer,  after  a  lingering  illness.  axA- 
ually  died  in  Mr.  Bispham's  house,  at  Mount 
Holly,  N.  J.,  where  he  had  been  staying  for 
several  weeks  as  a  gueat. 

Now,  still  looking  at  (he  settlement  as  relat- 
ing to  the  bonds  alone,  it  will  be  observed  that 
the  position  of  the  parties  was  this:  Mr.  Archer 
was  absolutely  liable  to  the  United  States  for 
the  whole  amount  of  the  judgments,  long  be- 
fore  obtained  against  him.  Mr.  Bispham  was- 
liable  to  him  for  one  half  of  what  he  should  be- 
obliged  to  pay,  unless  Mr.  Foster's  proportion 
could  be  recovered,  and  the  recovery  ot  that 
was  quite  desperate.  Notwithstanding  the 
award.  Mr.  Archer  left  Mr.  Bispham  at  per- 
fect liberty  to  accept  or  reject  its  terms.  Mr. 
Bispham  might  have  determined  cither  to  wait 
till  Mr.  Archer  had  actually  paid  the  judg- 
ments, aod  then  contribulecf  hts  proportion, 
in  which  case  he  would,  in  all  human  prob- 
ability, have  been  obliged  (failing  Mr.  Foster) 
to  pay  the  full  half  of  the  whole  amount;  or  he- 
might  accept  the  terms  proposed  in  the  award, 
and  by  paying  at  once  less  than  half  the  amount, 
be  entirely  exonerated.  He  deliberately  cfaoae- 
tbe  alternative. 

This  case  seems  to  differ  in  substance  from 
Hunt  V.  Routmaniere,  and  other  cases  cited 
above,  only  in  this  remarkable  circumstance, 
that  whereas,  in  those  cases,  the  party  com- 
plaining was  worse  off,  by  reason  of  the  un- 
foreseen death,  and  lost  his  money  thereby,  in 
the  present  case,  it  is  evident  that  Mr.  Bis- 
pham la  no  worse  off  by  Mr.  Archer's  death,  and 
has  lost  no  money  thereby.  If  Mr.  Archer 
had  lived,  it  ia  not  pretended  that  Mr.  Bis- 
pham would  have  been  entitled  to  recover  the 
money  back,  and  his  death  merely  leaves  him. 
in  the  same  position. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit- 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania. 

Joseph  Archer  (the  testator  of  the  appellee) 
and  the  plaintiff  (Charles  Bispham),  in  June, 
1828,  provided  for  the  extension  of  a  parto^- 
ship,  which  was  existing  between  them,  for  a 
term  of  five  yeara.  The  plaintiff  was  to  form 
a  connection  with  another  house,  and  to  remain 
at  Valparaiso,  on  the  Pacific  coast,  for  the 
term;  while  Archer  was  to  manage  the  affairs 
of  the  firm  in  the  United  States.  During  the 
latter  years  of  this  partnership,  Archer  formed 
a  partnership  connection  with  another  firm,  and 
went  to  Canton,  in  China.  The  partners  agreed 
to  be  equally  "concerned  in  the  profit  [*l  7^ 
or  loss  of  all  their  business,  whether  transacted 
on  (lie  coast  of  the  Fadflc,  the  United  States 

HOWABD  IS. 
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or  elsewhere.  At  the  termination  of  this 
partaerBhip.  one  of  the  partners  was  at  Valpa- 
raiso and  ihe  other  at  Canton.  In  April,  1834. 
Archer,  then  at  Canton,  signed  a  paper  which 
declares,  that  from  "the  long  and  repeated  ah- 
sence"  of  the  partners  from  the  United  States 
"it  is  believed  Iheir  accounts  are  in  a  state  of 
confusion."  aDd"in  case  of  the  death  of  either," 
"some  difficuliy  might  t>e  experienced  in  the 
settlement."  William  Foster  was  therefore 
constituted  "the  joint  agent"  of  the  partners, 
'in  the  settlement  of  all  accounts  between 
them."  and  "ttiat  his  decision  shall  be  final 
and  binding."  This  paper  was  countersigned 
in  the  November  following  by  Biephara,  and 
the  authority  of  Foster  confirmed.  Twelve 
months  after  (November,  1885),  Foster  executed 
this  authority,  br  a  statement  of  the  accounts 
between  the  parties  ascertaining  a  lai^  tralance 
to  be  due  to  Bispham,  and  awarded  and  deter- 
mined that  it  should  be  paid  to  him  * 'in  liqui- 
dation and  full  eetUement  between  them,  of  all 
matters,  cl^ms,  and  demands  relating  to,  or 
growing  out  of  the  transactions  of  the  firm  so 
ur  as  they  are  now  known,  ascertained,  or  be- 
lieved to  exist;"  and  provided,  that  "as  liabili- 
liea  might  hereafter  be  established  or  ascer- 
tained, or  claims  recovered  (received)  not  then 
known  to  exist,  the  determination  was  not  to 
embrace  them,  and  especially  any  matter  of 
such  a  character,  contingent  on  the  result  of 
pending  suits,  was  excepted  from  Uils  adjust- 
ment of  the  affairs  of  the  firm." 

Before  the  execution  of  this  power.  Archer 
had  relumed  to  the  United  States,  and  the  set- 
tlement was  evidently  undertaken  by  Foster  at 
his  urgent  solicitations.  For,  contemporane- 
ously with  the  settlement,  he  gave  to  Foster  a 
stipulation,  reciting  that  Foster,  having  aereed 
to  and  ratified  the  final  settlement  of  all  ac- 
counts between  the  partners  in  relation  to  their 
business,  that  if  it  should  happen  that  Bispham 
should,  in  his  own  name,  object  to  this  settle- 
ment, Foster  is  to  be  exempt  from  all  blame, 
and  he  binds  himself  to  "atm^ate  nid  settle- 
ment, and  open  It  for  a  new  and  final  adjust- 
ment." 

At  the  same  time,  he  wrote  a  letter  to  Bis- 
pham, stating  that  he  had  hoped  to  meet 
him  in  the  United  States,  but  that  as  be  was 
about  toembark  for  China,  there  seemed  little 
chance  of  "their  meeting  for  a  numt)er  of 
years."  He  had  resolved,  in  conformity  with 
the  letter  of  Bispham,  of  the  18th  May  (this 
letter  is  not  a  part  t>f  the  recoid),  to  make  a 
settlement  of  Archer  and  Bisphanv's  affair 
with  VVillism  Foster,  as  per  statement,  which 
he  will  forward,  and  he  expresses  the  con- 
viction that  the  settlement  was  made  on  liberal 
Iffiociplcs  to  Bispham.  In  this  letter,  after 
discussing  vvious  items  of  the  account  iodi- 
178*]  callve  of  liberality,  "and  justifying 
others,  he  says,  "if  there  is  anything  in  this 
settiemeoi  which  does  not  meet 'with  your  ap- 
^bation,  I  wish  you  to  state  it  candidly  to  ■ 
WiUiara  Foster,  with  your  reasons.and  let  bim, 
■8  your  agent,  appoint  an  arbitrator,  and  my 
fiatber,  as  mine,  will  name  another,  and  let 
them  say  what  is  just  and  right  under  all  cir- 
cumstances, embracing  the  gain  allowed  yoa, 
on  the  shipment  of  raw  silk  m  settlement,  and 
open  the  account  anew  for  adjustment.  If  the 
settlement  meets  your  approbation  confirm  it, 
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under  your  own  hand,  and  send  it  to  me  at 
Canton."  He  promises,  in  this  letter,  to  remit 
the  balance  against  him  from  Canton. 

A  month  later,  he  addresses  a  letter  to  Bis- 
pham, fromEng1and,iD  which  he  states,  that  "I 
wrote  to  ourfriend,  William  Foster,  yesterday, 
about  your  settlement,  and  have  stated  to  bim, 
that  if  you  were  not  satisfied  with  it.  I  was 

Serfectfy  witling  to  leave  it  to  an  arbitration, 
ie  will  show  you  the  letter,  if  you  desire  it. 
I  want  the  business  closed,  for  should  you  or  I 
make  a  finish  of  our  career  in  this  world,  it 
never  could  be  settled  with  any  degree  of  cer- 
tainty." 

What  communications  were  made  during  the 
year  1886,  or  Ihe  first  half  of  1837.  between 
the  partners  or  their  agent,  do  not  appear.  The 
18th  of  August,  1837,  twenty-one  months  from 
the  date  of  Foster's  statement,  Bispham,  at 
Valparaiso,  addressed  Archer  a, letter  at  Can- 
ton, in  which  he  acknowledges  the  receipt  of  a 
hilt  on  London  for  the  ascertalnol  twlance, 
dated  June,  1836,  declares  that  the  settlement, 
made  by  William  Foster,  is  "perfectly  satisfac- 
tory," admits  his  respouBibilitr  for  any  unset- 
tled claims  which  might  be  madersnd  concludes 
that  "intendiugthis  letter  as  entirely  exonerat- 
ing you  from  any  further  claims  from  myself, 
heirs  or  executors.   I  am  yours,  &c. " 

It  appears,  from  a  particular  averment  in  the 
bill  of  the  plaintiff  iu  this  case,  '  'that  no  liabiU- 
ties  have  been  established  or  ascertained  grow-  ^ 
in^  out  of  transactions  during  the  said  partner- 
ship of  Archer  &  Bispham  for  partnership  ac- 
counts, or  any  payments  on  account  of  the 
same,  other  than  those  known  to  exist  at  the 
time  of  the  settlement  of  the  account  of  said 
Areherft  Bispham  by  Wlltiam  Foster,  and  that 
no  claims  bad  been  received  by  Bispham,  grow- 
ing out  of  the  transactions  of  the  firm."  The 
record  shows  no  other  dealings  between  these 
partners  during  the  life  of  Aruier,  who  died  in 
1841.  After  bis  death,  Bispham  qualified  as  ex- 
ecutor of  his  will,  and  acted  for  sixteen  months, 
and  was  discharged  upon  his  own  petition. 

The  present  controversy  originates  in  the 
execution  by  Archer,  In  his  individual  name, 
of  eight  bonds  to  the  United  States  for  the 
payment  of  duties,  as  surety  for  James  L. 
Milflin,  upon  four  of  which  William  Foster 
was  a  co-surety.  These  bonds  by  arrangement. 
*were  debts  of  the  firm.  Mifflin[*174r 
having  become  insolvent,  the  bonds  were  not 
paid,  and,  in  1829,  judgments  were  rendered 
t^inst  the  obligors  jointly,  In  favor  of  the 
United  States,  by  the  Circuit  Court  of  Ihe 
United  States  at  Philadelphia.  In  1881,  Foster 
petitioned  for  his  discharge  as  an  insolvent, 
which  was  granted  in  1834.  These  liabilities 
are  included  in  the  settlement  of  1835,  under 
the  title  of  "statement  of  J.  L.  Mifflin's  bonds, 
for  which  Archer  &  Bispham  are  liable."  In 
the  statement  of  the  account,  the  bonds  are 
enumerated,  their  dales,  and  the  amount  of 
principal  and  interest  due  upon  them  described. 
The  share  of  William  Foster,  notwithstanding 
his  continued  insolvency  and  the  fact  of  hU 
release,  is  deducted,  and  'the  balance  divided 
between  the  partners. 

From  the  balance  found  to  be  due  on  the 
accounting  to  Bispham  from  Archer,  bis  share 
of  this  liability  Is  deducted.  In  the  letter  of 
November.  ISBS,  to  which  we  have  referred, 
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Archer  eays:  "During  our  absence,  my  father 
endeavored  to  effect  a  compromise  with  the 
goverDinent  for  MifQin's  bonda,  and  since  mj. 
TMum,  I  have  also  made  an  effort  to  do  the 
same,  but  without  effect,  aa  Uie  officers  iotrusted 
with  Bitch  matters  can  make  no  abatement  fn 
the  whole  amount  due  with  iotereet,  unless  the 
applicant  produce  all  their  books  and  papers, 
and  affirm  their  inability  to  pay  the  whole 
amount.  With  these  conditiuns  I  could  not 
comply;  and  as  there  seems  likely  to  be  no 
benefit  to  us  by  longer  delay,  I  have  concluded 
to  pay  the  amount.  My  father  has  funds 
enough  of  mine  in  his  bands  to  pay  the 
amount,  which  will  be  appropriated  to  that 
purpose  as  soon  as  be  can  realize  them. 

"You  will  observe,  by  the  statement,  that 
your  proportion  of  the  bonds  has  been  deducted 
from  the  sum  due  you.  I  therefore  absolve 
you  from  all  claim  for  these  bonds,  your  pro- 
portion having  been  paid  to  me  in  settlement." 
No  other  explanation  of  the  transaction  is 
found  in  the  record.  These  judgments  were 
not  paid  totbeUnitedStatesduringthelivesei- 
ther  of  Foster  or  Archer;nor8incel^ Mifflin, 
who  is  the  survivor  of  both. 

Upon  the  death  of  Archer  we  learn,  from  the 
bill  and  answer,  that  the  executor  of  Archer 
"at  all  times"  cltdmed,  and  now  (Oaims,  the 
exemption  of  the  assets  In  bis  hands  from  the 

Judgments,  for  the  reason  that  the  remedy  at 
iw  was  extinct,  and  that  equity  would  afford 
none.  This  court  sustained  that  claim,  for 
reasons  reported,  9  Howard,  88. 

This  bill,  in  1850,  was  a  consequence  of 
that  decision.  It  charses  that.  In  we  settle- 
ment, it  was  assumed  that  Uie  liability  of 
Archer  upon  the  bends  could  be  enforced  by 
the  United  States,  and  on  that  assumption,  the 
1 75*j  share  of  Bispham  in  the  *liability  was 
paid  to  Archer;  and  that  the  estate  having  been 
discharged  without  a  payment,  he  is  entitled 
to  a  return  of  his  moneyi  The  bill  does  not 
claim  that  there  wu  auy  want  of  information, 
or  any  mistake  in  reference  to  the  state  of  the 
liaMlity  at  the  date  of  the  -srttlement  The 
inference  to  be  deduced  from  the  age  of  the 
Judgments,  Poster's  connection  with  a  portion 
of  them,  and  his  discbaree  by  the  United 
States,  the  item  for  counsel  fees  in  the  accounts, 
the  intimate  relations  of  the  plaintiff  with 
Archer  and  with  the  estate  of  Areher,  and  the 
absence  of  all  avermmt  in  the  bill,  either  of 
error,  ignorance,  mistake  or  fraud,  is,  that 
accurate  information  pf  the  judgments  was 
possessed  by  all  persona  (»nnected  with  the 
-settlement.  The  bill  does  not  aver  that  these 
Judgments  were  designed  to  be  included  in  the 
reservation  contain«l  in  the  latter  part  of 
Foster's  report;  hut  the  extract  we  have  made 
from  the  bill  evinces  tiiat  this  is  a  claim  whose 
situation  was  known,  and  the  relations  of  the 
partners  to  it  at  that  time  ascert^ned  and 
Adjusted,  The  evidence  is  satisfactoiy  that 
this  reservation  did  not  include  this  liability,  or 
any  contingency  in  which  it  was  involved. 
The  statement  of  the  liability  in  the  accounts 
is  particular  and  exact.  The  portion  of  each 
partner  is  determined  with  preoaion.  Archer 
■acknowledges  to  have  received  Bispham's 
«hRre,  and  "absolves"  him  from  further  claim; 
while  Bispham  expresses  his  satisfaction  with 
the  whole  result  and  exonerates  Archer  tttsm 
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future  responsibility.  Whether  we  consider 
the  avermcDts  in  the  pleadings,  er  the  evidence, 
we  must  take  the  settlement  as  a  sedate  and 
deliberate  adjustment  of  the  affairs  of  the 
partoersblp,  so  far  as  they  were  ascertained 
and  could  be  made  the  subject  of  an  arrange- 
ment. 

The  design  of  the  settlement  was  to  extricate 
the  affairs  of  the  partners  from  the  complica- 
tion, uncertainty,  and  confusion  in  which  tbey 
were  mvolved.  They  had  been  engagedin  dis- 
tinct partnershijiM,  carrying  on  busmess  in  dif- 
ferent continents,  apparently  disconnected,  uid 
having  but  little  opportunity  even  of  coire- 
spondence.  They  htua  the  pron>ect  before  Uiem 
of  a  longer  separation,  and  of  diminished  int»- 
course.  Their  partnership  had  ended.  The 
ordinary  mode  of  liquidating,  after  a  dissolu- 
tion, could  not  be  followed.  These  partnen, 
under  these  circumstances,  and  to  att^a  their 
ends,  consequently  agreed  to  a  reference  of 
their  accounts  to  a  mututd  friend,  and  dotiied 
him  with  authority  to  make  a  final  and  Undiog 
decision.    Was  this  lawful? 

In  Knight  v.  Marwribanla,  11  Beav..  822, 
affirmed  on  appeal  2  Mc.  &  Qord.,  10.  the  Mas- 
ter of  the  Rolls,  after  stating  the  usual  course 
on  a  dissolution,  said,  "It  is  lawful  for  part- 
ners to  deal  with  each  other  in  quiteadiffersnt 
way.  if  they  think  proper.  "Theymay  ('ITB 
lawfully  rely  on  the  stock  takings,  valuatlm» 
and  accounts  which  appear  in  the  books,  and 
the  accounts  kept  in  the  manner  known  to,  or 
acquiesced  in,  by  the  partoers.  The  stock  tak- 
ings and  valuations  will  be  more  or  less  accu- 
rate, according  to  the  nature  of  the  burinen 
and  the  property  employed  or  engaged  in  the 
concern.  It  would,  in  many  cases,  be  absurd 
to  expect  perfect  accuracy,  or  to  conclude  that 
a  transaction  between  partners,  founded  on 
statements  appearing  on  the  valuations  and  w> 
counts  stated  in  the  oooks,  could  be  set  aside 
on  the  ground  of  some  subsequent  discovery^  of 
unintentional  inaccuracy.  When  a  question 
arises,  you  must  in  each  case  kxA  to  the  dr- 
cumstances." 

In  that  case,  the  seat  of  the  paitnership  wis 
Van  Dieroen's  Land.  The  partners  resided  in 
London,  having  no  personal  knowledge  of  the 
business,  and  dependent  upon  the  reports  of 
agents,  coming  at  distant  intervals,  and  re- 
ceived several  months  after  their  date.  A  sale 
of  the  share  of  one  partner  to  another  was  im- 
peached for  inadequacy  of  price,  error,  and 
fraud.  The  Master  of  thfe  Rolls  said,  "Ibese 
parties,  situated  as  they  were,  might  fairly  and 
honestly  deal  with  each  other,  with  respect  to 
the  share  of  an^  one.  notwithstanding  the  ig- 
norance in  which  they  were  as  to  uie  exact 
value.  After  all  inquiry  which  can  be  made 
witii  respect  to  matters  of  this  kind,  the  ques- 
tion of  value  becomes  comparatively  immAeri- 
al,  if  there  was  no  deception,  no  mlsrepraMBti- 
tion  or  fraud,  no  unfairness." 

In  the  case  before  us,  entire  accuracy  is  not 
to  be  looked  for.  Bispham  is  credited  with 
proportions  of  profit  arising  from  "uoflnished 
busmess,"  and  Is  charged  with  proportions  of 
"estimated  gains."  There  are  Items,  which 
Archer  pointed  to  aa  debatable,  which  he  bad 
conceded,  and  there  are  allowances  to  him, 
which  might  be  considered  as  narrow.  He  re- 
garded t£iB  settlement  aa  a  liberal  one  to 
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Kspham.  He  asked  its  acceptance  aa  a  whole, 
"to  cloae  the  business."  and  provided  for  an 
arbitratiOD  if  this  was  refused.  There  was  not 
haAe  in  the  acceptance,  but  ample  time  em- 
pk^wl  for  inquiry.  After  this,  it  was  accept- 
ed a«  "  perfectly  satisfactory."  and  acquiestwd 
In  aa  such,  until  long  after  the  death  of  Archer. 

VVe  cannot  infer  mistake  or  error  under  these 
<^rcumstancefl.  We  adopt  the  language  of 
Chancellor  Walworth  (4  Paige,  481),  "that  the 
practice  of  opening  accounts,  which  the  parties 
who  could  best  uaderstand  them  have  them- 
aelTW  adjusted,  is  not  to  be  encouraged,"  and 
"  the  whole  labor  of  proof  Ues  upon  the  party 
objecting  to  the  account;  and  errors,  which  he 
does  not  plainly  establish,  cannot  be  supposed 
to  exist." 

In  the  absence  of  mistake,  or  fraud,  does 
there  arise  an  equity  in  favor  of  the  plaintiff, 
bf  the  averment  that  it  was  assumed  in  the  Mt- 
177*}  tlement.  *that  there  was  a  liability 
against  Archer,  which  the  United  States  might, 
at  all  times,  and  under  all  drcumatances,  en- 
force; and  on  this  aloue  the  money  was  paid  to 
him,  or  allowed  to  him  in  settlement  T 

In  the  able  argument  submitted  to  us  for  the 
plaintiff,  this  assumption  is  treated  as  the  mo* 
tive  to  the  contract,  that  which  constitutes  its 
obligaticm.  in  one  word.  Its  consideration.  If 
this  aflsnmption  bad  been  so  comprehensive, 
and  bad  entered  so  thoroughly  into  the  induce- 
ments to  the  contract,  the  consequence  might 
follow;  but  the  argument  is  not  supported  by 
the  evidence'.  The  parties  certainly  assumed  that 
there  existed  an  imminent  liability  over  the 
Arm  which  the  United  States  could  enforce 
against  Archer,  and  for  which  it  was  prudent 
to  provide. 

Bispbam,  entertdntng  this  opinion,  by  mak- 
Idb  a  payment  to  the  United  States  on  the 
ludgments  to  the  extent  of  his  share,  would 
nave  been  absolved  from  the  claim  either  of 
the  United  States  or  of  Archer.  The  United 
Stales  having  made  uo  contract,  except  with 
Archer,  and  Blspham  being  liable  only  through 
him,  might  lilierate  himself  by  a  payment  to 
Archer,  Instead  of  the  United  States.  This  he 
accomplished. 

It  mav  be  that  neither  party  reckoned  upon 
the  neglect  of  the  government  officers  atiout 
the  collection  of  the  debt,  nor  weighed  tne 
consequences  of  the  death  of  Archer  upon  the 
Unding  efficacy  of  the  judgments,  but  these 
were  within  the  provisions  of  both  of  the  par- 
ties to  the  contract,  and  its  terms  might  have 
been  molded  to  secure  the  rights  of  each, 
according  to  such  circumstances.  This  court 
has  no  competency  to  supply  a  providence 
which  the  parties  to  the  contract  withheld.  The 
eorpus  of  this  portion  of  the  contract,  a  debt 
obliging  Archer,  and  through  him  affectlDg  the 
paitnership,  the  collection  of  which  could  oave 
been  enforced,  and  which  both  parties  had  the 
right  to  assume  would  be  enfor<^,  bad  an  un- 
(juesttonable  existence. '  If  there  was  an  error, 
it  was  in  overlooking  the  fact  that  there  were 
some  contingencies  in  which  the  debt  might  be 
extinguLshed  as  to  Archer  without  the  payment 
of  money,  and  in  making  no  provision  for 
these. 

An  error  of  this  nature,  if  it  were  plainly 
proven  to  exist,  could  not  be  regarded  as  a 
ground  for  equitable  relief. 
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The  case  of  OJaU  v.  Whitaker,  1  De  Gex  & 
Smale,  83:  2  Pbil..  838,  was  one  in  which 
premises  bad  been  sold,  and  enjoyed  forseveral 

Sears,  upon  a  contract  for  the  sale  of  the  resl- 
ue  of  a  term,  both  parties  expressly  contract- 
ing and  settling  the  price  on  the  belief  that  eight 
years  only  remained  unexpired.  Upon  the  dis- 
covery tlmt  there  were  twenty  years,  a  bill  was 
filed  for  relief.  The  Vice-Chancellor  complained 
of  the  delay  of  the  suit  until  after  the  death  of 
the  purchaser,  wherefore  *"thoee  who  [*1 78 
bad  to  administer  justice  between  the  parties 
were  deprived  of  all  the  assistaace  ana  Infor- 
mation he  could  give  If  be  were  living."  He 
said  that  the  only  reasonable  ground  upon 
which  the  bill  could  be  treated  was  as  a  bill  to 
rescind  the  entire  contract,  upon  the  alleged 
mistake,  and  adds,  "that  for  the  present  pur- 
pose it  is  not  too  much  to  say,  that  it  was  their 
duty  to  know  what  was  the  state,  what  was 
the  condition  of  the  property  they  lutd  to  sell." 

The  Lord  Chancellor  aud  Uiat  the  only 
equity  presented  was  "that  the  thing  turns  ont 
more  valuable  than  either  party  supposed." 

The  nature  of  this  Bettlemcnl  aua  the  motivea 
presented  in  the  correspondence  concerning  it, 
would  render  it  impossible  for  the  court  to 
modify  one  portion,  and  to  leave  the  rest  in 
force.  It  was  presented  to  Bispbam  as  a 
settlement  made  on  liberal  principles,  with  the 
option  to  accept  it  as  it  was,  or  to  reject  it 
altogether. 

Without  the  benefit  of  the  information  and 
assistance  that  Archer  and  Foster  might  give, 
after  so  long  an  acquiescence,  the  case  must  be 
brought  clearly  within  the  limits  in  which 
courts  of  equity  are  accustomed  to  intefere,  to 

Justifv  such  a  decree.  This  has  not  been  done. 
}ut  if  we  could  doubt  upon  the  intrmsic  equi- 
ties of  the  parties,  the  Statue  of  Limitations 
affords  a  conclusive  answer  to  the  bill.  The 
bill  and  the  answer  agree  that  this  item  of  the 
account  was  ascertained  and  stated,  and  that 
all  the  liabilities  of  the  firm  were  practically 
adjusted  by  this  settlement.  The  amount  of 
the  liability  of  Bispbam  was  credited  to  him, 
and  he  received  the  "absolution"  of  Archer, 
from  all  further  claim  The  exception  in  the 
Pennsylvania  statute  in  favor  of  merchants' 
accounts,  according  to  numerous  authorities  of 
the  state  courts,  does  not  applv  to  the  accounts 
of  partners  inter  sew,  though  this  is  not  univer- 
sally admitted,  (i  Robin.  Va.,  79;  10  Pick.. 
112;  6  Monroe,  10.  4  Sand.  Sup.  C,  811, 
contra.)  But  however  the  law  may  be  as  to 
open  accounts,  the  settled  doctrine  of  the  court 
Is,  that  the  exception  in  the  statute  does  not  , 
apply  to  stated  accounts.  {Spring  v.  Gray,  6 
Pet  ,  151;  Toland  v.  Sprague,  12  Pet..  800,) 

If  we  regard  this  money  as  a  deposit  in  the 
hands  of  Archer,  to  be  applied  to  a  specific 
object,  or  to  abide  the  action  of  the  govern- 
ment against  him,  in  either  case  the  Statute 
would  fuford  a  bar.  The  ammp»it  in  the  one 
would  be  to  pay  the  money  In  a  reasonable 
time,  and  a  cause  of  action  would  accrue  upon 
a  neglect  of  this  dutv.  (Pbiey  v.  Hill.  1  Phill., 
890;  Brof^nk  v.  Smith,  2Y.  &  Co.  Ex.,  58; 
18  Barb.,  632;  11  Ala..  679;  4  Sand.  S.  C, 
S90.) 

In  the  other  case,  the  liability  of  Archer  was 
determined  at  *his  death,  and  theriitht  r*179 
of  the  United  States  then  extiogulshed.  The 
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facts  were  all  known  at  that  time,  and  the  ex- 
ecutor of  Archer  appreciated  accurately  the 
legal  value  of  the  facts,  for  the  bill  avers  and 
the  answer  admits  that  he  uniformly  repelled 
the  claim  of  the  United  States,  and  denied  Its 
validily.  It  is  clear,  therefore,  if  Bispham  bad 
placed  this  money  to  abide  the  issne  of  tbeseobli- 
gations.  the  rifthl  to  reclaim  it  arose  at  the  death 
of  Archer.  (Mtn  v.  Buckie,  8  BL  ft  W.,  660; 
Mauryv.  Maaon,  8  Port..  211.) 

Our  views  upon  this  Statute  COTreepoad  with 
those  expressed  by  the  Supreme  Court  of  Penn- 
nrlvanift.  (Hamilton  v.  Bamiltan,  18  Penn. 
State,  90;  Btrter  v,  Sekool  DireOon,  IHd,,  144.) 

Upon  the  wkoU  cow.  uw  eondude  there  it  no 
error  in  the  record,  and  that  the  decree  should  be 
affirmed. 

ORDER, 

This  cause  came  od  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  b^  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  afBrmed.  with  costs. 


WILLIAM  C.  BEVINS  and  OLIVER  P. 
EARLE,  surviving  Partners  of  the  firm  of 
Betiks.  EarlbA  Co.,  Assignees,  &&,  who 
sue  for  the  use  of  OtrvER  P,  Earlb,  PkUnt- 
iffs  in  Error, 

WILLIAM  B.  A.  RAMSEY,  ROBERT 
CRAIQHBAD.  JAMES  P.  N.  CRAIG- 
HEAD, TaOMAS  W.  HUMES,  akd  J  AMES 
McMillan,  Administrator  of  Andrew 

McMillan,  Deceased. 

In  action  on  offleial  bond  of  clerk  of  court  for 
taking  inaufficient  injunction  bond — plea  of 
aatinfactinn  of  the  latter  i*  good  in  bar. 

Where  a  clerk  of  a  court  was  sued  upon  hla  ofll- 
dal  bond,  and  tbe  breach  aUemd  was,  that  he  had 
flurreudered  certain  goods  without  taking  a  t>ond 
with  good  and  suntctent  eecurltfcs,  and  the  plea 
was,  that  the  bond  which  had  been  taken  was 
aaslerned  to  the  plaintiffs,  who  had  brouvht  sul^ 
and  received  large  sums  or  money  In  discharge  of 
tbe  bond— this  plea  was  sufllcieDt,  and  a  demurrer 
to  It  was  properly  overruled. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  East  Tennessee. 

Ramsey  was  clerk  of  the  Chancery  Court, 
held  at  Enoxville,  Tennessee.  Bevins  and 
Earle  were  citizens,  tbe  former  of  Arkansas, 
and  the  latter  of  South  Carolina. 
180*]  *The  action  was  one  of  debt,  upon 
the  omcial  bond  of  Ramsey  and  his  securities. 

The  declaration  states  that  Ram.sey  was  ap- 
pointed clerk  acd  roaster  of  the  Chancery 
Court,  in  the  declaration  mentioned;  and,  on 
the  11th  April.  1886.  delivered  to  Newton 
Cannon.  Qovernorof  Tennessee,  his  bond,  with 
the  other  defendants,  his  sureties,  in  tbe  penalty 
of  110.000,  conditioned  to  discharge  the  duties 
of  tbe  office  of  clerk  and  master,  according  to 
law. 
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That  Ramsey  failed  to  dlscliarge  the  duties 
of  that  office: 

1.  That  upon  the  dissolution  of  an  injunctioa. 
awarded  on  a  bil^  attaching  certain  property, 
brought  by  the  plaintiffs  against  Cluse  A 
Bowen.  which  property  bad  been  put  in  the 
bands  of  Ramsey,  clerk  and  master,  as  receiver, 
he  was  ordered  to  surrender  the  property  at- 
tached on  Chase  &  Bowen,  giving  bond  and 
security  to  abide  the  decree;  that  it  was  ibe 
duty  of  Ramsey,  as  clerk  and  master,  to  lake 
that  bond ;  that  he  did  not  lake  their  bond  with 
sufficient  securities,  but.  on  tbe  contrary,  took 
the  bond  of  Chase,  with  Tbornburg  and  others, 
as  sureties,  who  were  then  wholly  insufficient 
for  tbe  performance  of  tbe  Judgment  and  de- 
cree; that  plaintiffs  finally  got  a  decree  for 
$6,803.64,  which  is  still  unpaid. 

3.  That  in  tbe  suit  of  Bevint,  EarU.  and 
Brown  v.  Chane  A  Bowen,  the  property  attadwd 
in,  which  had  been  placed  in  the  hands  of 
Ramsey,  clerk  and  master  of  tbe  court,  as  re- 
ceiver, he  was  ordered  to  surrender  the  property 
attached  to  Chase  &  Bowen.  on  their  giving 
bond  and  security  to  abide  by  and  perform  (lie 
decree;  and  under  Uiat  order,  it  was  the  duty 
of  Ramsey,  as  clerk  and  master,  before  sur- 
rendering tbe  goods,  to  take  a  bond  from  Chase 
&  Bowen,  with  sufficient  security  conditioned 
according  to  the  order.  But  itamsey  did  not 
take  such  bond  with  sufficient  security,  but 
wholly  neglected  and  failed  so  to  do.  and  gave 
up  the  property  without  so  doing.  And  plaint- 
iffs afterwards  obtained  a  decree  against  Chsae  I 
&  Bowen,  for  $6,308.64.  which  is  still  unpaid  | 
by  said  Chase  &  Bowen. 

3.  That  in  the  suit,  and  under  the  order 
above  prescribed,  it  wafi  the  duty  oF  RatuKy, 
as  clerk  and  master,  to  take  such  bond  as  the 
order  directed  to  be  taken  before  surrenderinr 
the  property ;  yet  Ramsey  did  not  take  bond 
and  security  from  Chase  &  Bowen  to  abide  sod 
perform  the  decree,  but  surrendered  the  prop- 
erty without  taking  bond  nod  security:  and  a 
decree  was  aflerw^s  rendered  for  $tf.30S.Si 
in  favor  of  the  plaintiffs. 

4.  That  in  the  suit,  and  under  the  order 
aforesaid,  it  was  tbe  duty  of  Ramsey,  as  clerk 
and  master,  to  take  from  Chase  &  Bowen,  hoai 
and  sufficient  security  to  abide  and  perform 
the  decree:  yet  be  wholly  failed  and  o^tectiHl 
to  take  bona  and  sufficient  security,  but  sur- 
rendered tbe  property  held  by  him.  as  receiver, 
•without  takmg  bond  and  security  as  [*181  , 
required  by  tbe  order;  and  afterwards  a  decree 
for  $6,808.64  was  in  that  suit  rendered  in  favor  ' 
of  plaintiffs,  which  Chase  &  Bowen  have  fliliid 

to  perform,  and  which  yet  remains  due. 

By  reason  of  tbe  premises,  the  bond  of  Ram- 
sey, as  clerk  and  master,  t>ecame  forfeited,  and 
was  assigned  by  the  successor  of  the  obligee, 
Governor  of  Tennessee,  by  his  written  assign- 
ment, on  a  copy  of  the  bond,  to  plaintiffs,  oa 
the  22d  July.  1847. 

The  liereodanta  appeared  and  pleaded; 

1st.  That  they  had  performed  the  condition 
of  the  bond. 

2d.  That  it  was  no  part  of  the  right  or  duty 
of  Ramsey,  as  clerk  and  master,  to  take  the 
bond  of  Chase  &  Bowen  with  good  and  suf- 
flcient  security  or  otherwise,  but  it  was  the 
duly  of  the  receiver. 

On  tliese  pleai  there  Is  an  lasue  of  fact. 
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3d.  That  the  fliing  the  bill  of  the  plaintiffs 
against  Chase  &  Bowen,  the  attachment  award- 
ed, and  the  appointing  the  receiver,  the  order 
requiring  the  bond  and  the  final  decree,  were 
null  and  void  for  want  of  jurisdiction  In  the 
Court  of  Chancery,  the  remedy  being  properly 
aS  law. 

4th.  That  after  the  order  on  the  declaratioD 
mentioned,  and  before  the  surrender  of  the 
property.  Ramsey  did  take  a  bond  coaditioaed 
as  required  by  the  order,  which  bond  was,  on 
application  of  Bevina,  £!arle  &  Co.,  by  the 
court,  ordered  to  be  surrendered,  and  was  ac- 
cepted ;  and  under  it  they  hare  recovered  t:j,000. 

Sih.  That  the  defendants  do  not  owe  the 
debt. 

Tth.  That  at  the  date  of  the  bond,  the 
obli^rs  and  obligees  were  citizens  of  Tennes- 
see, and  the  obligors  and  the  obligee  and  his 
successors,  have  all  continued  to  be  citizens  of 
TeDaessee. 

8th.  That  at  the  time  of  the  cause  of  action 
the  plaintiffs  and  defendants  were  citizens  of 
Tennessee. 

To  these  pleas  the  plaintiffs  demurred. 

To  theSth  plea:  that  before  surrendering  the 
property.  Ramsey  took  bond  conditioned  as  re- 
quired by  the  order;  and  in  so  doin^,  and 
jnd^ng  of  the  suflBcleocy  of  ttie  sureties,  he 
acted  bona  fide  in  the  exercise  of  his  best 
judgment. 

The  plaintiffs  replied,  that  Ramsey  did  not 
take  bond  from  Chase  &  Bowen  with  sufficient 
surely,  as  wan  his  duty. 

To  this  replication  the  defendants  demurred. 

The  court  overruled  the  demurrers  of  the 

Slaintiffs,  and  sustained  the  demurrer  of  the 
efendaota  to  the  replication  to  the  sixth  plea 
and  to  the  declaration,'  and  gave  judgment  for 
the  defendant  on  the  whole  record. 
182*1  *1q  this  state  of  things,  the  record 
was  brought  up  to  this  court. 

It  was  argu^  bv  ifr.  Davie  for  the  plaint- 
iffn  in  error,  and  Mr.  Z<ee  for  the  defendants, 
with  whom  was  Mr.  CvUook 

Mr.  DarU.  for  the  plaintiffs  in  error,  con- 
tended, that  under  the  declaration  th^  could 
recover  on  one  of  the  two  following  proposi 
tions: 

1.  That  the  goods  attached  are  alleged  to  be 
In  the  hands  of  the  defendant  Ramsey,  in  bis 
character  of  clerk  and  master,  according  to  the 
legal  effect  of  the  declaration ;  and  that  there- 
fore it  was  his  duty  to  take  good  bond  and 
nirety  before  surrendering  the  goods.  (Car- 
athers  and  Nicholson,  St.  Tenn..  224, 163, 155; 
Acts  nvr.  ch.  22.  sec.  8;  1704,  ch.  i;  18»8,  ch. 
47;  Water*  v.  GanvU,  9  Yereer.  108,  108. 
110;  MeJfvU  V.  Livingtton,  7  Sm.  A  Harsh., 
•41.) 

2.  That  if  the  legal  effect  of  the  declaration 
be  to  charge  that  the  goods  were  In  the  hands 
of  Ramsey  as  receiver,  and  not  as  clerk  and 
master,  then  that  it  v/an  his  duty,  as  clerk  and 
mai*ter,  lo  approve  the  bond  on  which  the 
goods  were  ordered  to  be  surrendered  by  him 
as  receiver;  and  that,  having  approved  a  bad 
bond,  in  his  capacity  of  clerk  and  m^ter,  he  is 
liable  in  that  character  for  the  consequences  of 
such  approval — the  loss  following  from  the  sur- 
render of  the  goods  by  htm  as  receiver,  on  the 
faith  of  the  bond  improperly  approved  by  him 
«  clerk  and  master. 
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This  may  be  maintained  on  the  following 
grounds: 

(a.)  The  declaration  distinctly  avers  that,  in 
point  of  fact,  it  was  the  duty  of  Ramsey,  as 
clerk  and  master,  under  such  an  order  as  that 
for  the  surrender  of  the  goods,  on  bond  to  be 
given,  to  take  the  bond ;  and  this  allegation  has 
been  traversed,  and  an  issue  of  fact  is  now  pend- 
ing on  it;  and  under  this  it  will  be  competent 
for  the  plaintiff  to  show  such  to  have  been  his 
duty:  Ut,  by  adducing  the  rules  of  the  court; 
or^^d,  showing  the  practice  and  course  of  the 
court  in  like  cases.  {United  Statu  y.  MeDaniet, 
7  Pet..  1;  UtUted  States  v.  FWarovin.  7  Id.. 
S8;  Duncan's  Heirs  v.  United  States,  7  Id..  485; 
UniUd  States  v.  Arred^ndo,  6  Id.,  714;  Minor 
V.  Mechanies'  Bank.  Alex.,  1  Id.,  46;  WiUiams 
v.  United  States,  1  How.,  290.) 

(ft.)  It  is  clearly  a  part  of  the  duty  of  the 
master  to  approve  such  bonds.  The  bond  is  an 
offldal  one,  to  be  filed  in  court,  not  kept  by  the 
receiver.  The  receiver  is  to  act  only  on  such  a 
bond  as  the  proper  officer  of  the  court  shall 
have  approved.  It  is  the  duty  of  the  receiver 
not  to  surrender  the  property  till  such  a  bond, 
properly  approved,  be  filed.  The  order  does 
not  give  "the  receiver  the  right,  nor  [*183 
throw  on  them  the  duty  of  approving  the  bond. 
He  is  ordered  to  surrender  the  goods  when 
such  8  bond  is  given,  but  is  silent  as  to  the  per- 
son by  whom  it  is  to  be  taken  and  approved. 
That  person  is,  plainly,  from  the  nature  of  hia 
office,  the  clerk  and  master.  (See  books  above 
cited,  and  1  Smith.  Ch.  Pr..  9.) 

If  it  be  supposed  that  the  declaration  contem- 
plates only  one  of  those  grounds  of  tiabUi^; 
then, 

8.  The  question,  whether  Bomsey  be  diarged 
in  his  capacity  of  clerk  and  master,  or  as  re- 
ceiver, cannot,  as  is  admitted  by  the  brief  of 
tlie  defendants  in  ^ror.  be  now  the  subject 
of  inquiry  on  those  demurrers;  since  "this  sup- 
posed error  in  pleading  is  brought  to  an  issue 
of  fact,  which  is  still  undisposed  of." 

We  are,  ttierefore,  enUtled  to  charge  Ramsey, 
00  this  declaration  and  at  this  stage,  with  the 
duty  of  taking  or  approving  the  tend  as  clerk 
and  master. 

4.  We  submit,  that  the  bond  of  the  clerk  and 
master  is  assignable,  under  the  Tennessee  stat- 
utes. (Caruthers  and  Nicholson,  162,  155; 
Acts  1794,  ch.  1;  and  1797.  ch.  22,  sec.  8.) 

6.  That  the  assignment  here  is  not  a  copy  of 
the  bond,  but  the  bond  itself;  the  assignment 
happened  to  be  Indorsed  or  w^tten  on  a  copy 
of  the  bond. 

6.  The  demurrer  to  the  8d  plea  must  be  sus- 
tained. The  plea  attempts  lo  inquire  collater- 
ally into  the  regularity  of  the  proceedings  in 
the  injunction  suit.  It  does  not  raise  the  ques- 
tion of  the  jurisdiction  of  the  tribunal;  but 
whether  the  relief  sought  were  properly  to  be 
had  at  law  or  inequity.  To  call  thataquestion 
of  jurisdiction,  in  order  to  open  the  case  to  col- 
lateral  inquiry,  is  to  misuse  legal  languf^. 

7.  The  plea  of  nil  debet  is  clearly  had  in  re- 
ply to  breaches  assigned  un  a  bond  wiih  coihit- 
cral  condition.  {Sneed  v.  Wister,  8  Wheat., 
690.) 

10.  The  fourth  plea  contains  no  answer  to 
the  declaration  in  substance;  and  what  it  does 
contain  is  badly  pleaded. 

The  gravamen  of  the  action  is  the  neglect  to 
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take  any  bond,  or  if  any  were  taken,  the  tak- 
ing of  ioEufficient  surety. 

This  plea  avers  the  taking  of  a  bond  which  it 
wts  forth,  and  so  far  it  if)  good.  But  it  does 
not  aver  the  sureties  to  have  been  good  or  suf- 
ficient; and  therefore,  it  does  not  in  that  meet 
the  declaration. 

That  the  plaintiffs  sued  on  the  bond  does 
not  show  it  to  have  been  sufficient,  but  is.  per- 
haps, the  beat  way  of  proving  its  insufficiency. 
If  it  were  good  for  part,  anfl  not  all  of  the  de- 
cree, the  plaintiffs  were  entitled  to  have  it,  and 

Set  what  they  could,  and  perhaps  bound  so  to 
o;  but  then  they  were  at  liberty  to  sue  the  of- 
ficer, likewise,  for  his  neglect  in  approving 
184*]  bad  sureties,  *or  surrendering  the  prop- 
erty without  taking  good  sureties.  It  was  no 
case  of  election,  where  the  suing  on  the  bond 
concluded  the  plaintiffs'  right  to  indemnity  for 
its  insufficient^. 

11.  If  the  replication  to  the  sixth  plea  be 
perhaps  not  very  formal,  it  Is  as  good  aa  the 
plea;  and  the  plea  itself  ia  clearly  bad  on  gen- 
eral demurrer. 

The  plea  avers,  1st,  that  t^ing  of  bond  with 
sureties,  according  to  the  order;  and  2d,  that 
in  taking  bond.  Bomsey  acted  bonafde,  and  in 
the  exercise  of  his  best  Judgment.  But, 

Ist.  To  meet  the  declaration,  the  defendant 
was  obliged  to  aver  the  taking  of  bond  as  a 
performance  of  one  of  the  duties  provided  for 
in  the  bond  on  which  the  suit  was  brought; 
but  the  bond  should  have  been  so  stated  or 
pleaded  as  to  enable  the  court  to  judge  of  its 
conformity  to  the  order  of  law.  The  plea  does 
not  state  to  whom  it  was  payable,  to  whom  it 
was  delivered,  what  were  its'  terms;  its  date,  its 
condition,  who  were  the  sureties,  nor  who 
were  parties  to  it. 

2d.  Nnr  does  the  plea  aver  that  the  sureties 
were  sufficient  at  the  date  of  the  bond ;  nor 
that  they  were  believed  to  be  sufficient  by 
Riunaey;  nor  that  he  made  them  swear  as  to 
their  sufficiency.  It  merely  avers,  that  he  acted 
bona  fide,  and  to  the  best  of  bis  judgment;  but 
does  not  say  what  he  did,  nor  on  what  he 
judged,  nor  that  be  took  any  means  to  inform 
his  judgment.  On  that  plea,  the  court  must 
take  his  ideas  of  bona  fides  and  his  judgment 
as  conclusive.  {Minor  v.  Mechanic*'  Bank, 
AUxandrift,  1  Pet.,  46.  49, 66,  71 ;  4  Taunt.,  84; 
Wisev.  Wue,  2  Levinz,  IfiS;  Steph.  PI..  406;  1 
Chitty,  PI.,  567.  578;  1  B.  &  P.,  688;  Co.  Lit., 
808,  Finles  v.  Mtin.  8  G.  &  J.,  42.  51; 
Hughes  v.  Sellers,  5  H.  &  J..  482:  TownseTid  v. 
Jemison.  1  How.,  706.  733  ;  4  G.  &  J..  395.  401; 
MeNutt  V.  lAtingsUm.  7  8m.  &  Marsh.,  641; 
MeAlisier  v.  Scrice.  7  Yerger.  277.  278.) 

But  the  rralication  to  the  tdxth  plea  may  well 
be  considered  as  a  traverse  of  one  of  the  two 
material  allegations  of  the  plea :  for  the  pica 
alleged  taking  bond,  without  stating  the  par- 
ties; and  the  replication  denies  the  taking 
bond  with  the  proper  parties,  as  well  as  the 
taking  of  sufficient  surety. 

The  counsel  for  the  defendant  in  error  con- 
tended, that  there  is  no  rule  of  pleading  belter 
settled  than  that  a  demurrer  reaches  the  first 
error  in  pleading;  and,  if  it  were  universal  in 
its  operation,  it  might  be  contended  for  success- 
fully, that  tbis  declaration  shows  on  its  face 
that  the  defendant  Ramsey  acted  as  receiver 
in  iheclwncery  case  set  forth  In  the  decIaraUoD, 
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and  as  such  was  not  liable,  ,  in  his  offldal  char- 
acter of  clerk,  but  in  his  individual  capacity,  as 
commissioner  of  the  court.  (See  9  Terver. 
*102.)  There  are,  however,  some  ex-  [*1S6 
ceptione  to  this  rule ;  and  amongst  others  is  em- 
braced the  case  wbtire  a  supposed  error  In  the 
pleading  is  brought  to  an  issue  of  fact,  wtdch  ts 
still  undetermined;  we  are  therefore  precluded, 
perbaps,  from  the  argument  of  the  point  just 
suggested  in  this  stage  of  the  proceedings. 
There  are  two  objections  to  the  declanuion, 
which  are  brought  up  by  the  demurrers,  either 
of  which  are  fatal.  1st.  The  bond  of  a  dumcery 
court  clerk  is  not  made  assignable  by  the  stat- 
utes of  Tennessee;  and  2d.  If  it  is,  the  assign- 
ment must  be  made  of  the  original  bond,  and 
not  of  a  certified  copy.  It  will  be  seen,  by 
reference  to  the  Act  of  1794  (see  Nich.  &  Car., 
pages  155,  147),  that  the  bonds  of  the  Circuit 
and  County  Court  clerks  are  both  made  payable 
to  the  governor,  and  assignable  in  cases  of  de- 
fault; but  the  Act  of  1787  (see  Nich.  &  Car., 
162),  which  requires  a  bond  from  the  Chancery 
Court  clerk,  does  not  make  it  assignable,  am 
it  remains  as  at  common  law.  In  confirmatiim 
of  this  view  of  the  case,  the  court  is  referred  to 
the  case  in  0  Yei:g..  p.  109,  where  the  soit  was 
instituted  in  the  name  of  the  governor.  Cer- 
tainly, there  is  no  statute  in  Tennessee  author- 
izing the  assignment  of  a  copy  of  a  bond,  as  set 
forth  in  this  declaration.  It  is  true  that  profert 
may,  by  the  statutes,  be  made  of  a  copy,  as  the 
original  remains  in  the  office,  but  the  assign- 
ment must  be  of  the  original  bond. 

The  fourth  plea  of  the  defendants  was  a  good 
and  sufficient  answer  to  the  doclarKtion,  tat 
several  reasona.  The  law  of  TenitesMe  does 
not  impose  upon  clerks  and  masters  in  cbao> 
eery,  in  express  terms,  tlie  duty  of  requiring 
bonds  in  cases  of  the  dissolution  of  injunctions 
ot  judging  of  the  sufficiency  of  the  sureties 
thereto;  the  obligation  arises  simply  from  the 
order  or  interlocutory  decree  delecting  him  to 
this  power  by  the  court.  It  is  exactly  on  a  foot- 
ing with  any  other  requisition  made  upon  him 
by  the  Chancellor  in  any  cause,  such  as  seltiog 
property,  taking  testimony,  Ac. ;  he  is  bouoa 
to  perform  the  duty  and  make  report  thereof, 
and  if  no  exceptions  are  filed  by  the  parties, 
they  are  absolutely  concluded,  unless  in  cases 
of  fraud.  It  would  be  hard  indeed,  if.  after 
two  years  from  the  execution  nf  an  Interloe- 
utory  decree,  a  clerk  could  be  rendered  liable 
for  its  faulty  performance,  when,  perhaps,  both 
the  means  of  rectifying  his  error  or  disproving 
it  would  have  passed  away  forever.  The  power 
is  delegated  by  the  court  to  iu  officer,  and  when 
he  peiforms  Uie  duty  and  makes  report  of  his 
aaion.  and  it  is  confirmed,  the  rights  of  the 
parties  are  fixed  and  neither  of  uiem  can  go 
behind  the  decree,  unless  some  fraud  shoiud 
intervene. 

If  we  should  be  mistaken  In  this  view  of  the 
case,  certainly  the  surrender  of  the  bond  to  the 
complainants,  after  obtaining  *their  [*186 
decree,  their  institution  of  a  suit  upon  it, 
and  obtaining  judgment,  execution,  and  part 
satisfaction  of  their  debt,  do  ofHiatiUite  an  elee- 
tion  of  their  remedy,  and  a  confirmation  of  the 
act  of  the  clerk,  which  would  estop  them  from 
suing  him  for  neglect  of  duty.  This  question 
has  been  expressly  decided  in  New  York  (see  1 
Comstock,  p.  488);  and  that,  too,  not  hi  a  csw 
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where  there  wan  &  fauUy  performance  of  duty 
OD  the  part  of  the  clerk,  but  where  be  bad  clear- 
ly exceeded  hia  powers,  and  committed  an  ille- 
gal act.  It  is  Id  coDSonance.  too,  with  the 
general  rules  adopted  by  the  courts  in  regard 
to  tbe  reflpocsibility  of  other  public  offlcers. 
If  a  sheriff,  on  the  executioD  of  bailable  proc- 
ess, should  take  tbe  notes  or  property  of  the  de- 
fendant in  the  process,  and  discharge  him  out 
(rf  custody,  although  the  discbarge  is  illegal, 
and  renders  the  sheriff  liable  for  escape,  yet,  if 
the  plaintiff  accept  the  notes  or  property,  he  is 
foreclosed  from  bis  remedy  against  the  sheriff. 
(See  2  B.  &  P..  161;  6  Cow.,  466;  and  4 
Campb..  46.)  The  bond  of  tbe  defendants,  in 
tbe  chancery  case,  was  made  payable  to  the 
complainants,  and  they,  by  their  acceptance  of 
it,  and  recovery  of  juagment,  have  converted  it 
into  a  security  of  a  higher  character,  and  made 
it  their  own;  thus  disabling  the  defendant  Ram- 
sey from  pursuing  any  reconrse  he  might  have 
bad  on  tbe  property  originally  attached,  or  tbe 
parties  to  the  bond. 

It  may  be  urged,  in  answer  to  the  authorities 
adduced,  that  Uiey  were  cases  of  an  illegal  ex- 
ercise of  authority  bv  public  officers,  and  that 
these  acts  must  be  duavowed  in  loto  by  the  pu*- 
ties  interested,  or  their  acceptance  would  con- 
clude tbem ;  but  in  tbe  case  now  at  issue,  tbe  act 
of  the  clerk  was  prima  faeU  legal,  and  the 
only  mode  of  testing  the  iDsuflBciency  of  the 
bond  was  by  pursuing  tbe  obligors  to  insolv- 
ency. It  will  be  seen,  by  re^rence  to  Ibe 
cases  themselves,  that  it  was  admitted  by  the 
counsel,  that  acts  of  ouiission  could  be  cured 
by  aflannance;  and  the  only  dispute  there  was, 
whethv  the  same  rule  should  be  applied  to 
cases  of  illegal  exercise  of  powers,  and  the  ad- 
mi^on  is  true  on  principle.  If  tbe  clerk  is 
bable  here  at  ^1,  it  must  be  on  tbe  ground  that 
the  bond  was  defective  at  tbe  time  of  its  re- 
ception ;  tbe  complainants  in  the  chancery  suit, 
then,  had  the  right  of  exception;  if  Uieydid 
not  except,  and  any  right  of  action  Btill  re- 
mained to  them,  it  must  have  been  perfected 
on  obtaining  their  decree,  and  that  was  the 
period  for  their  election. 

The  demurrer  to  the  sixth  plea  was  not  sus- 
tainable, and  property  overruled ;  tbe  plea  was 
a  full  answer  to  the  declaration,  and  sbould 
have  been  negatived.  The  clerk  of  tbe  court, 
whether  acting  ministerially  or  judicially  in 
the  reception  m  bond,  was  not  an  Insurer; 
187*]  be  was  only  bound  to  act  Aima Jlds*and 
with  reasonable  discretion.  (See  7  8m.  &  M. , 
641;  7  Yerg.,  276.) 

Mr.  Juttiu  Catron  delivered  the  opinion 
of  tbe  court: 

The  defendant,  William  B.  A.  Ramsey,  and 
his  sureties,  were  sued  on  an  official  bond  given 
by  Ramsey  as  clerk  of  the  Chancery  Court  held 
at  KnoxvUle,  Tennessee.  Tbe  condition  of  the 
bond  declares  that  tbe  clerk  shall  "truly  and 
honestly  keep  the  records  of  said  court,  and 
discharge  the  duties  of  said  office,  according  to 
law;"  and  the  declaration  alleges  that  said 
Buisqr  did  not  truly  and  lawfully  discbarge 
the  duties  of  his  office,  in  this,  that  Bevins, 
Earle  A  Co.  Bled  Ibeir  bill  in  ^uity  in  the 
Cbuicery  Court  at  Enozville  against  Chase  & 
Boweo,  and  that  certain  goods  of  theirs  were 
attached,  and  put  into  the  hands  of  said  Bam- 
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sey,  as  receiver;  and  that  by  an  order  of  court 
tbe  injunction  was  dissolved,  and  tbe  receiver, 
Ramsey,  was  directed  to  surrender  the  eoods  to 
Ctiase  &  Bowen.  "  upon  their  entwmg  into 
bond  with  security  to  abide  and  perform  Uie 
judgment  and  decree  of  tbe  court  upon  fln^ 
hearing  of  the  cause,  if  made  against  them;" 
and  that  by  virtue  of  tbe  order  it  became  the 
duty  of  Ramsey,  as  clerk  and  master  of  said 
court,  to  take  a  bond  as  above  prescribed. 
NerertbelesB,  he  did  not  take  from  Chase  & 
Bowen  their  bond,  with  sufficient  sureties 
thereto,  but,  on  the  contrary,  he  took  certain 
sureties  (Ave  in  number),  who  were  wholly  in- 
sufficient to  perform  the  decree  of  the  court, 
and  on  said  insufficient  bond  and  security  sur- 
rendered the  goods  to  Chaso  &  Bowen;  and 
that  aflerwards,  on  a  final  hearing,  a  decree 
was  rendered  against  Chase  &  Bowen  in  favor  of 
Bevins,  Earle  &  Co.,  for  the  sum  of  $6,808.64, 
with  interest  thereon,  which  remain^  unp^d. 

Tbe  second  and  third  breaches  aver  that 
Ramsey  surrendered  the  goods  without  taking 
any  bond,  "with  good  and  sufficient  sureties, 
from  Chase  &  Bowen ;  and. 

The  fourth  breach  avers  that  no  bond  what- 
ever was  taken  from  C^iasB  &  Bowen.  on  the 
delivery  of  the  goods  to  than. 

The  defendant  relied  on  several  p1e»  in  de- 
fense, only  two  of  which,  the  fourth  and  sixlli. 
it  is  deemed  necessary  to  notice.  The  fourth 
[>lea  sets  out  the  order  dissolving  tbe  injuoc- 
tioQ,  and  the  bond  taken  by  Ramsey  from 
Chase  &  Bowen,  and  their  five  sureties,  and 
avers  that  after  tbe  final  decree  was  made 
agfunst  Chase  &  Bowen.  the  bond  was,  on  the 
application  of  Bevins,  Earle  &  Co..  by  order 
of  the  court,  surrendered  to  tbem  by  the  clerk 
and  master,  and  was  accepted  by  them  ;  and 
under  and  by  virtue  of  said  bond,  Bevins, 
E!arle  &  Co.,  have  demanded  and  brought  suit 
against  and  received  of  the  sureties  in  sud  bond 
large  sums  of  money,  to  wit:  $3,000,  nartand 
parcel  of  the  penalty  and  condition  of  Mid  bond ; 
and  *which  were  demanded,  and  re-  [*18S 
ceived  on,  and  in  discharge  of,  said  bond. 

The  sixth  plea  avers  that  the  bond  taken  by- 
Ramsey,  as  clerk  and  master,  was  for  $10,000, 
and  was  in  due  form  ;  and  that  in  judging  as 
to  the  sufficiency  of  the  sureties,  and  in  sur- 
rendering tbe  property,  said  Ramsey  acted  bona 
fide,  and  in  the  exercise  of  bis  best  judgment. 

To  this  plea  tbe  plaintiffs  replied,  re-afflrming 
that  said  Ramsey  bad  not  taken  bond  with 
good  and  sufficient  security,  as  was  his  duty; 
and  to  the  replication  there  was  a  demurrer. 

As  tbe  declaration  did  not  charge  tbe  clerk 
with  bad  faith,  and  the  presumption  of  good 
faith  htAn^  prUaa  fade  in  bis  favor,  from  the 
face  of  the  bond,  taken  by  him,  neith^  the 
plea  or  replication  could  be  of  any  force,  be- 
cause in  their  legal  effect  they  are  ue  same  as 
that  of  the  declaration  ;  and  so  tbe  court  below 
held,  aud,  going  back  to  the  declaration,  de- 
clared it  bad  ;  and,  second,  overruled  tbe 
demurrer  to  tbe  defendant's  fourth  plea.  The 
plaintiffs  were  offered  the  liberty  to  amend 
their  declaration  and  pleadings,  but  this  thqr 
declined  doing,  and  final  judgment  was  render- 
ed against  tbem.  Whether  it  was  necessary  to 
aver  in  the  declaration  that  tnsufflcieat  security 
was  taken  wittingly  and  knowingly,  and  con- 
seqently  iir  bad  faith,  we  do  not  propose  to 

Digitized  by  Gooot 


168 


BuPBBHB  Court  or  the  Unttbd  Btatsb. 


IVSt 


■discuss,  as  it  is  a  question  more  appropriately 
belonging  to  the  State  courts  than  to  this  court. 
But  as  ju<lgnient  was  given  against  the  plaiat- 
iffs  on  the  fourtli  plea,  and  as  that  judgment 
is  conclusive,  if  tbe  plea  is  good,  we  will  con- 
sider ibat  plea.  The  demurrer  admits  that 
Bevins,  Earle  &  Co.,  obtained  the  bond  of 
Chase  &  Bowen  and  tbeir  sureties  ;  tbat  they 
sued  tbe  sureties  on  it,  and  received  of  them 
$3,000,  part  of  the  penalty ;  and  which  sum 
was  received  in  discharge  of  the  fxmd ;  whether 
the  money  was  obtained  by  Judgment  or  com- 
promise, does  not  appear,  nor  is  it  material. 

Chase  A  Bowen  were  principal"*  to  Ramsey, 
if  he  was  in  default  for  neglect  of  official  duty ; 
«ntl  so  were  the  surelies  to  tbe  bond  responsi- 
ble to  him  should  he  be  compelled  to  pay 
in  their  stead.  The  clerk  w«  the  last  and 
most  favored  surety,  and  if  forced  to  pay  the 
debt,  he  was  entitled  to  all  the  securities 
Bevins,  Earle  &  Co.  had,  to  remunerate  his 
loss  :  and,  in  such  event,  he  would  have  t>een 
•  entitled  to  the  bond  on  Chase  &  Bowen,  and 
their  surelies.  And  in  tbe  next  piace,  it  is 
mtinifest,  that  Ramsey  cannot  be  in  a  worse 
situation  than  if  he  had  been  a  party  to  tbe 
tiond.  in  common  with  tbe  other  sureUes  ;  and 
An  Buch  case,  it  must  be  admitted  that  he  would 
Btand  discharged. 

We  eoneur  with  the  Oircuit  Court  that  tht 
JtmrO,  iHai  wtt  a  good  e^enae,  and  order  the 
judgment  to  be  afflrmed. 

189*1  •ORDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Bast 
Tennesaee,  and  wasargued  by  counsel ;  on  con- 
sideralion  whereof,  it  is  now  here  ordered 
4nd  aidjudged  by  this  court,  that  the  judg- 
mentof'^ the  said  Circuit  Court  in  this  cause  be. 
snd  the  same  is  hereby  affirmed,  with  costs. 


THOMAS  C.  RO0KHILL,WADET.  SMITH, 
ASD  WILUAM  P.  ROCKHILL,  PUUntifft. 

V. 

ROBERT  HANNA,  ASA  B.  STRONG.  ED 
WARD  HEIZER,  AARON  ALDRIDGE, 
ROBERTS.  HANNA.  DAVID  SHIELDS. 
THOMAS  JOHNSON.JEREMLAH  JOHN- 
SON. AND  OEORGE  BRUCE. 

Priority  of  Itent-^aking  out  c«.  sa.  on  one  of 
three  judgmenti.  mter^  on  tame  day,  ginee 
priorUy  to  others— diaehmve  of  d^r  undei- 
Inaolcent  Law  of  Indiana  3oe»  change  pri 
oriiiee. 

Three  Judgments  were  entwed  up  against  a 
■del>t(ir  on  the  «ime  day.  ,        ,  ^ 

One  of  Cfae  creditors  issued  a  amtae  oA  tatiMfaeUn- 
dum  ill  February-,  and  the  other  two  iMued  wriis  of 
IxTi  faeUut  upon  tbe  same  daXi  in  the  ensuuuc 
month  of  Hnroh.  ,    ,  .  .  . 

Under  tbe  ro.  m.  the  defendant  was  talicn  and 
imprisoned,  until  diMotaartred  by  due  proven  of 
aw.  Tbe  plHlutiff  then  obtalaed  iMve  to  issue  a 


Note  —To  what  extent  jvAameiUe  an  lien  on  land. 
See  note  to  Bavmre  v.  Beat,  H  How.,  ill. 

Z.(en  (»/  JudimieHt.  ftw  aiw^ndot  itr  Jort ;  terrt- 
b^rioL  enenl  irf.  See  note  to  HanlUo  v.  Soott,  li 
Wbvat..  in. 


fi.  fa.,  wbiob  wu  levied  upon  tbe  sane  land  pt»- 
vlously  levied  upon.  The  marshal  sold  tbeprop- 
ortr  under  all  tbo  writs. 

The  ozeoutionfl  of  tbe  fliat  fi.  fa.  credlton  ue 
entitled  to  tw  first  aatlsfled  out  of  the  proceeds  of 
sale. 

Each  creditor  having  elected  a  different  remedy, 
Is  entitled  to  a  precedence  Id  that  wbicb  he  has 

elected. 

Resides,  tbe  ca.  so.  creditor,  by  Imprisoning  the 
debtor,  postponed  bis  lien,  tiecause  it  may  bippeo, 
under  certain  drcumstanoes.  tbat  tbe  Judfmrat  is 
forever  extinffuisbed.  If  these  do  not  happen.  Us 
lien  is  not  restored  as  against  credlton  who  have 
obtained  a  precedence  durins  such  suspeneloD. 

THIS  case  was  brought  up  from  the  Circuit 
Court  of  the  United  Slates  for  (he  DiMrict 
of  Indiana,  upon  a  certificate  of  diviiuon  in 
opinion  between  the  Judges  thereof. 

The  facts  in  the  case  are  succinctly  stated  io 
the  <H)ini<ni  of  the  court,  and  also  the  quertioDs 
certified. 

It  was  submitted  on  the  part  of  tbe  plaintiffs 
by  Mr.  Thompson,  upon  a  printed  brief  by 
Messrs.  Morrison  and  Magror,  and  submitted 
on  the  part  of  ihe  defendants,  upon  a  printed 
brief,  by  Mr.  O.  H.  Smtth. 

Sfr.  Thompson,  for  plidntiffs: 

We  shall,  in  the  outset,  assume  that  the  fol- 
lowing principles  must  be  carried  into  an  ez- 
aminalioD  of  this  case,  and  tbat,  without  a 
recognition  of  which,  tbe  questions  submitted 
cannot  be  *intelligently  and  correctly  [*190 
determined.  It  is,  perhaps,  superfluous  to  say 
that  these  principles  are  onl^  a  reiteration  of 
the  long-established  and  uniform  deciuons  of 
this  court,  viz. : 

Ist.  If  the  State  of  Indiana  has  a  statute  ds- 
clariug  and  defining  judgment  Hens  on  reel 
Mtate.  this  court  wlu  give  full  effect  to  such 
statute. 

3d.  If  the  supreme  judicial  tribunal  of  the 
State  has  given  coDstniction  to  the  statute,  this 
court  will  follow  that  construction. 

The  transcript  shows  that  in  the  court  below 
there  were  three  several  judgments  rendered  <m 
the  same  day,  against  tbe  same  defendant,  bat 
in  favor  of^  different  plaintiffs,  one  of  which 
was  in  favor  of  our  clients,  Rockhill,  Smith  A 
Rockhill;  that  the  marshal  sold  real  estate  of 
the  execution  defendant,  under  executions  is- 
sued upon  all  three  judgments,  offering  to  each 
set  of  plidntiffs  a  pcntion  of  the  anils,  accord- 
ing to  tbe  amount  of  their  respective  judg- 
ments; that  Rockhill,  Smith  &  Rockhill,  the 
plainliffs,  reiccted  such  apporiionment.  claim- 
ing tbe  whole  avails  of  the  sale  as  their  1^1 
right,  and  that  for  refusing  to  pay  over  the 
whole,  the  plaintiffs  instituted  this  suit  against 
the  marsbal  and  bis  sureties  on  their  bond. 

We  state  the  caae  thus  briefly  to  call  tbe 
special  attention  of  the  (x>urt  to  the  two  propo- 
sllione  atwve  stated;  and  we  insist  that  the 
questions  submitted  naturally  and  necessarily 
suggest  the  inquiry,  as  a  flnst  principle  to  be 
ascertuned,  has  tbe  State  of  Indiana  a  law  on 
tbe  subject  of  Judgment  liens. 

"Judgments  in  the  Circuit  and  Su];ffeme 
Courts  of  this  Stale  ahall  hare  the  operalton  of, 
and  shall  be  Hens  upon  the  rail  eatate  of  Uh 
person  or  persons  agamst  whom  such  Judg- 
ments may  be  rendered,  from  the  day  of  tbe 
rendition  (hereof."  (Revitfed  Slaiutes  of  In- 
diana. 1838,  page  806,  sec.  23.)  The  reviied 
Statutea  of  184A,  page  454.  are  to  the  same  ef- 
fect. 

HowABO  15. 


Digitized  by 


Google 


1858  BOCKHUL  KT  AL. 

Wb  do  not  insiot  that  the  literal  readinf;  of 
the  statute  above  cited,  determiaes  the  ques 
tioDS  submitted,  in  our  favor;  neither  does  it 
dctermino  anytblDC  agaiiist  tis.  As  to  lodg- 
ments of  the  same  date,  it  is  altogether  rileot. 
It  neither  in  terms  asserts  the  principle  for 
which  wo  contend,  thai  priority  should  be  ac- 
corded to  the  most  vigilaDt  creditor,  nor  the 
principle  assumed  and  acted  upon  by  the 
marshal,  when  he  undertook  to  apportion  the 
avails  of  the  sale  amouK  the  beveral  creditors. 
Tbey  both  rest  upon  the  same  foundation — a 
conHtructioD  of  the  statute. 

We  proceed  to  sbov  that  the  Supreme  Court 
of  Induiia  has  given  the  statute  a  construction 
tliat.  if  followed  by  this  court,  must  determine 
the  questionssubmitted  in  favor  of  the  plaintiffs. 
The  case  of  MiehaeU  v.  Boyd  et  tU.,  Indiana 
Rep..  100,  while  it  recognizes  the  doctrine 
li>  1*]  that  judgments  rendered  at  *the  same 
time,  have,  under  the  statute,  no  priority  of  lien 
over  each  other,  it  yet  decides  that  the  creditor 
whose  execution  is  first  issued  and  levied,  gains 
priority,  as  the  most  vigilant  creditor. 

If  anything  were  required  to  add  weight  to 
the  opinion,  we  might  surest  that  it  was  pro- 
nounced by  Judife  Blackford,  whose  reputation 
as  m  Jurirt.  ve  suppose,  is  not  entirely  un- 
known to  this  court.  It  will  be  also  noticed 
that  the  decision  is  susutained  by  the  cases  of 
Adaim  v.  Dyer,  8  Johns. ,  847:  Waterman  v. 
ffeukin,  11  Johns..  328.  and  1  How.  Miss.,  89. 

It  was  argued  below,  that  the  decision  of  the 
Supreme  Court  of  Indiana  could  not  be  con- 
sidered a  judicial  construction  of  the  local  law 
of  Indiana,  on  the  subject  of  judgment  liens. 
We  suppose  the  argument  wifl  be  pressed  in 
this  court.  We  cannot,  however,  believe  it 
will  find  any  favor  here.  The  very  second 
paragraph  in  Ju^e  Blackford's  opinion,  cites 
the  statute,  by  book  and  page,  and  bis  whole 
reasoning  Is  in  direct  reference  to  the  statute. 
The  statute  is  the  bads,  the  n^tfytOum  of  the 
decision. 

We  trust  we  shall  not  be  considered  guilty  of 
the  slightest  disrespect,  or  as  transgresung  any 
rale  of  propriety,  by  alluding  to  the  circum- 
stance that  at  one  important  conjuncture  of  this 
case,  Uia  Honor  Judge  McLean  allowed  his 
judgment  to  be  controlled  by  the  same  authori- 
ties cited  by  Judge  Blackford  in  bis  opinion, 
which,  by  the  by,  was  previous  to  the  decision 
in  Indiana.  Judge  McLean  then  ruled,  that  by 
onr  superior  vigilance  in  taking  out  execution, 
levying,  and  selling,  we  had  gained  such  a 
priority  as  entitled  us  to  the  whole  of  the  pro- 
ceeds of  the  sale.  Afterwards,  however,  and 
after  the  second  sale  (the  first  having  been  set 
aside  by  the  court  on  the  application  of  the  at- 
torneys for  the  other  execution  plMntiffs),  the 
learned  judge,  on  the  authority  of  the  opinion 
of  CMtfJvitiee  Marshall,  in  Banket  dkSehatteU 
T.  SeoU,  13  Wheat,  177,  had  his  former  opinion 
shaken. 

We  therefore  propose  to  show  that  the  case 
in  13  Whfcat.  is  not  applicable  to  the  can  be- 
fore the  court. 

First.  The  judgments  in  that  case  were  of 
different  dates,  and  the  court  below  had  de- 
termined a  priority  in  favor  of  the  younger 
judgment,  to  the  exclusion  of  the  older  one. 
The  District  Uonrt  of  Missouri  had  decided 
that  a  sale  by  a  sheriff,  under  a  aecOWl 
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judgment,  but  first  execution,  devested  the 
lien  of  a  first  judgment.  The  decision  was 
properly  reversed;  but  the  learned  and  able 
judge,  in  his  opinion,  never  once  alluded  to 
the  case  of  judgments  of  the  same  date.  That 
was  a  question  not  before  the  court.  Tlie 
question  was  one  between  prior  and  subsequent 
judgment  liens. 

*We  are  aware  that  the  argument  of  [*102 
the  judge  is  said  to  be  against  us,  but  we  cannot 
perceive  it  to  be  so.  The  opinion  suggests  an 
analogy  between  a  statutory  lien  and  a  mort- 
gage uen,  aa  regards  their  similar  binding 
emct.  Thk  we  admit  The  lien  created  by 
a  pdar  judgment  In  reference  to  a  subsequent 
one.  is  very  dmilur  to  that  of  a  prior  mortgage, 
duly  recorded.  In  reference  to  a  subsequent 
mortgage;  and  we  feel  that  we  can  admit, 
without  endangering  our  position,  that  in  both 
the  case  of  a  ludgment  and  a  mortgage,  the 
prior  lien  is  entitleti  to  prior  satisfaction.  The 
opinion,  however,  concedes,  that  even  a  prior 
lien  might  be  displaced  by  some  act  of  the 
party  holding  it;  though  it  is  said  "the  single 
circumstance  of  not  proceeding  on  it,  till  a 
subsequent  lien  has  been  olHained  and  carried 
into  execution,  has  never  been  considered  such 
an  act,"  Our  case  shows  not  only  delay  on  the 
part  of  our  adversaries,  but  delay  for  a  con^- 
eration. 

If,  however,  more  is  sought  to  be  made 
of  the  analogy  of  the  learnM  judge  on  the 
subject  of  Uie  two  kinds  of  lien  than  we 
concede,  we  sball  in^t  not  only  that  the 
case  itself  is  not  in  point,  but  that  there  is 
a  substantial  dibsimilaritv  between  them.  It 
was  said,  we  believe,  by  Lord  Mansfield, 
that  there  is  nothing  so  apt  to  mislead  as 
a  simile;  and  the  remark  will  certainly  hold 
true  in  regard  to  the  iMirallel  supposed  to  exist 
between  a  judgment  lien  and  a  mortgage  lien. 
While  a  judgment  lien  is  general,  a  mortgage 
lien  is  specific.  A  judgment  creditor  acquires 
no  distinct  or  independent  interest  in  the  estate 
of  his  debtor.  A  mortgagee  has  such  an  inter- 
est in  the  particular  thing  mortgaged.  He 
may  take  possession ;  he  may  eject  the  mort- 
gagor. 

It  will  be  noticed  that  the  opinion  under  re- 
view, like  that  of  Judge  Blackford,  assumee  to 
give  construction  to  a  local  statute,  on  the  sub- 
ject of  judgment  liens.  The  opinion  com- 
mences by  quoting  the  statute  of  Missouri,  as 
Judge  Blackford's  does  that  of  Indiana.  The 
Missouri  statute  had,  however,  received  no 
judicial  construction.  This  court  had,  there- 
fore, full  authority  to  construe  it.  The  Indi- 
ana statute  had  received  a  construction  which, 
right  or  wronff,  this  court,  according  to  its  own 
admission.  Is  bound  to  follow. 

Second.  We  consider,  that  in  perfect  con- 
ristency  with  the  most  exalted  estimate  of  the 
ability  of  the  eminent  judge  who  delivered  the 
opinion  in  13  Wheat,  we  have  the  right  to 
suppose,  that  had  the  Supreme  Court  of  Mis- 
souri given  her  statute  tne  construction  that 
the  District  Court  did,  he  would  have  felt  con- 
stiained  to  follow  It,  erroneous  as  be  deemed  K 
to  be  This  supposition  we  feel  authorized  to 
cherish,  by  the  uniform  decirions  of  this  court 
on  the  subject  of  the  adjudication  of  the  state 
*courU  on  thdr  local  sUtutes.  The  au-  [*]  08 
ttioritiei  on  this  subject  are  lo  numerous  .and 
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BO  clear,  and  must  be  eo  familiar  to  this  court, 
that  an  array  of  them  might  be  cooeddered  un- 
called for.  We  hope,  however,  to  be  excused 
for  referring  to  a  few  of  ttiem. 

In  the  case  of  Shelbtf  v.  Gvv,  11  Wheat.. 
8QT,  the  court  bolds  ibe  followmg  language: 
"  That  the  Btat&te  law  of  the  States  must  fumbh 
the  rule  of  dedHion  to  tbis  court,  as  far  as  ihey 
comport  with  the  Constitution  of  the  United 
States,  in  all  canes  arising  within  the  respective 
States,  Is  a  position  that  no  one  doubts.  Nor 
ifl  it  questionable,  that  a  fixed  and  received 
construction  of  their  respective  statute  laws  in 
their  own  courts,  makes,  in  fact,  a  part  of  the 
statute  law  of  the  country,  however  we  may 
doubt  the  propriety  of  that  conatruciion." 

"  In  conMruing  local  statutes  respecting  real 
propertv.  the  courts  are  governed  by  the  de- 
cisions of  the  state  tribunals."  (6  Wheat..  119.) 

"  Where  the  question  upon  the  construction 
of  the  statute  of  the  state,  relative  to  real  prop- 
erty, has  been  settled  1w  any  judicial  decirion 
in  the  state  where  the  land  lies,  the  Supreme 
Court,  upon  the  uniform  principle  adopted  by 
it.  would  recognize  that  decision  as  a  part  of 
the  local  law.^  (Oardner  QOinM  et  al.,2 
Pet..  58.) 

We  only  add  a  few  quotations  from  the  case 
of  Onen  v.  Neal.  6  Pet.,  291— a  case  in  which 
this  court,  in  following  a  then  recent  decision 
of  the  state  court,  overruled  its  former  con- 
struction of  a  local  law,  on  the  sole  ground  that 
the  State  Court  had  changed  its  construction. 

Mr.  Smith,  for  defendants: 

1.  Did  the  plaintiffs  obtain  a  preference  by 
the  issue  and  levy  of  the  first  execution?  Cer- 
t^nly  not:  that  execution  wag  a  eo.  w.,  and 
the  lev^  was  on  the  body,  not  the  lands. 

2.  Did  the  pIdntUb  obtain  a  preference  by 
the  first  sale  of  the  lands,  and  tiie  order  of  the 
court,  to  appropriate  the  proceeds  to  their 
execution  to  its  amount?  Certainly  not;  be- 
cause the  sale  and  the  order  were  set  aside  by 
the  court,  and  stood  as  if  they  had  not  iseen 
made. 

8.  Did  the  plaintiffs  obtain  a  preference,  by 
the  order  of  the  court,  for  the  issue  of  the  vend, 
ex.  on  which  the  lands  were  sold?  Certainly 
not.  As  the  clerk  had  full  power  to  issue  all 
the  writs,  without  any  order  of  court,  as  is  the 
uniform  practice,  and  all  the  writs  were  Issued 
by  the  clerk  on  the  same  day,  placed  in  the 
hands  of  the  marshal  at  the  same  time,  and 
the  property  advertised  and  sold  under,  all  the 
writs  of  the  marshal  at  the  same  time. 
104*]  *4.  Did  the  plaintiffs  obtain  a  prefer- 
ence, by  the  delay  of  the  other  Judgment  plaint- 
iffs, to  issue  their  writs  of  vend.  ex.  on  their 
evy?  Clearly  not.  (See  4  McLean,  S54;  Ran- 
kin) V.  Scott,  12  Wheat.,  177.) 

5.  The  original  general  liens  being  equal,  did 
the  issuing  and  service  of  the  ea.  ea.,  and  Im- 
prisonment of  Allen  by  the  plaiQiUfs.  suspend 
or  displace  the  lien  of  their  judgment,  so  as  to 
give  the  other  judgments  a  priority  of  lien  on 
his  real  estate?  We  contend  that  they  did,  and 
rely  upon  the  followinz  authorities:  Tayloe  v, 
Tnompeon,  5  Pet.,  868;  Bigdova  v.  Cooper,  1 
Cowen,  06;  Banmn  v.  K^t,  9  Cowen,  128: 
Sanderiand  t.  Zmfor.  5  Wend.,  S8. 

6.  Did  the  issue  of  the  writs  of  fieri  fadae 
1»y  the  other  plaintiffs  on  their  jud^ents,  and 
flielr  levy  oo  the  lands  in  controversy,  peod- 
ttfi8 


ing  the  imprisonment  of  the  defendant  in  exe- 
cution on  the  m.  m..  give  to  the  judgments, 
executions,  and  levy  a  Fpeclal  lien  on  the  laods 
levied  upon,  and  a  preference  for  the  whole 
proceeds,  to  the  amount  of  their  judgments? 
So  we  contend,  and  rely  upon  the  following 
authorities  to  sustain  the  pmition:  Adam*  v. 
D]/fT,  8  Johns.,  347;  Waterman  v.  Uanldm, 
1 1  Johns.,  228:  Btimey  v.  Bayett.  1  How.  Miss., 
89:  JfA^oafiT.  Boj/detaL.  Smith's  Indiana.  100. 

Mr.  Juliet  Orler  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  between  the  judges  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana.  It  is  an  action  on  the  offi- 
cial bond  of  the  marshal,  and  the  questions 
certified  arise  on  the  following  facts:  Rock- 
hill  &  Co..  the  plaintiffs  in  this  issue,  uid 
Price  &  Co.,  and  Siter  &  Co.  had  each  en- 
tered up  judgments  on  the  same  day  (19th 
November,  183H)  against  John  Allen. 

On  5th  of  March,  18S9,  Price  &  Siter 
issued  fl.  foe.  which  were  levied  on  the  lands 
of  Allen.  On  the  7tb  of  February,  1839.  plaint- 
iffs issued  A  ea.  «a.,  on  which  the  defendant, 
Allen,  was  arrested  and  imprisoned  till  the 
passage  of  the  Act  of  General  Assembly  of 
Indiana,  of  13th  of  January,  1842,  to  abolish 
imprisonment  for  debt;  by  virtue  whereof  he 
was  released,  on  the  ground  that  this  act  had 
been  adopted  by  Act  of  Congress.  The  plaint- 
iff afterwards,  in  March.  1844,  on  affidavit  and 
proof  of  the  defendant's  discharge  by  force 
of  the  insolvent  law,  had  leave  of  the  court 
to  issue  a  Jl.  fa.  whltih  was  levied  on  ibe  sune 
land  previously  seized  In  March.  1889.  on  the 
executions  issued  on  the  other  jiidgmenis;  and 
the  marshal  was  proceeding  to  sell,  when 
writs  of  tend.  exp.  on  these  judgments  weiB  put 
in  his  tiands.  A  sale  was  made,  *but  [*190 
afterwards  set  aside  by  the  court.  In  ^y, 
1844,  writs  of  vend.  exp.  on  oil  three  of  the 
judgments  were  put  into  the  bands  of  ibe 
marshal — on  these,  the  property  of  Allen  was 
sold,  the  money  raised  being  insufficient  to  pay 
all  the  judgments.  Plaintiff  (Rockhill)  claimed 
that  the  money  should  be  applied  first  to  the 
satisfaction  of  his  judgment;  Price  &  Siter 
claimed  that  it  should  be  applied  to  satisfy 
their  judgments  first.  Whereupon  the  court 
cenified  a  division  of  opinion  on  the  follow- 
ing questions: 

"  Ist.  Whether  or  not  the  plaintiffs  in  this 
suit  arc  entitled  to  more  than  their  distribO' 
tive  share  of  the  proceeds  of  the  sale. 

2d.  Whether  they  are  not  entitled  to  the 
whole  proceeds,  to  the  extent  of  what  is  justly 
due  on  their  judgment. 

3d.  Or  whether  the  executions  first  levied 
are  not  entitled  to  the  whole  proceeds  of  the 
sale. 

4th.  Or  whether  there  can  be  any  preference 
recognized  by  reason  of  superior  diligence, 
the  judgments  being  of  equal  dates,  and  not 
impeached." 

In  the  State  of  Indiana,  judgments  are  lieos 
upon  "  the  real  estate  of  persons  a^nst  whom 
such  judgments  may  be  rendered,  from  the 
day  of  the  rendition  thereof."  As  the  statute 
provides  for  uo  fracUons  of  a  day.  it  follow! 
that  all  judgments  entered  on  the  same  di^f 
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have  eqaal  rignU,  and  one  cannot  claim  pri- 
ority over  the  other.  In  England,  when  several 
judgments  are  entered  to  the  same  term  (and 
by  fiction  of  law  the  term  consists  of  but  one 
day),  the  judgment  creditor,  who  first  extends 
the  land  by  Mgit,  is  thereby  entitled  to  be  first 
satisflol  out  of  it.  The  case  would  be  much 
stronger,  too,  in  favor  of  the  first  eUgit,  if  one 
of  three  Judgments  bad  levied  a  jt.  fa.  on  the 
goods  and  chattels  of  the  defendant,  the  second 
taken  his  body  on  a  ea.  ta.  and  the  third  laid 
his  d^il  ou  bis  land.  For  each  one,  having 
elected  a  different  remedy,  would  be  entitled 
to  a  precedence  in  that  which  be  has  elected. 
This  principle  of  the  common  law  has  been 
adopted  by  the  courts  of  New  York,  as  is  seen 
in  the  cases  of  Adaim  v.  Dyer,  8  Johns.,  850, 
and  Watervian  v.  Htukint,  11  Johos.,  238;  and 
also  by  the  Supreme  Court  of  Indiana  in  Mar- 
thalt  T.  Boj/d  et  al.,  where  it  is  said,  the 
mere  delivery  of  an  exetniUon,  as  In  laue  of 
personal  property,  will  not  give  a  priority,  but 
the  execution  first  begun  to  be  executed,  shall 
be  entitled  to  priority. 

The  application  of  these  principles  to  the 
present  case  would  give  the  preference  to  the 
jadgments  of  Siter  &  Price,  which  were  levied 
on  the  land  five  years  before  the  plaintiff's  levy 
on  the  same.  An  execnUon  levied  on  land,  u 
began  to  be  executed,  and  U  an  election  of  the 
lw6*]  remedy  by  sale  of  it;  and  "the  mere 
deh^  of  the  sale,  if  not  fraudulent,  injures  no 
one  and  cannot  postpone  the  rights  of  the 
creditor  who  has  first  seized  the  land  and  taken 
it  into  the  custody  of  the  law  for  the  purpose 
of  obtaining  satisfaction  of  his  judgment.  If 
he  has  obtained  a  priority  over  those  whose 
liens  an  of  equal  date,  by  levying  his  execution, 
he  is  not  bound  to  commence  a  new  race  of 
diligence  with  those  whose  rights  are  Dost- 
poned  to  his  own.  Theie  may  be  a  different 
rule  as  to  a  levy  on  personal  property,  where  it 
is  suffered  to  remain  in  the  hands  of  the  debtor. 
But  liens  on  real  estate  are  matters  of  record 
aod  notice  to  all  the  world,  and  have  no  other 
limit  to  their  duration  than  that  assigned  by 
the  law. , 

But  we  do  not  think  it  .necessary  to  rest  the 
decision  of  this  case,  merely  on  the  question  of 
diligence,  or  to  decide  whether  this  doctrine 
has  been  fioaliy  established  as  the  law  of  Indi- 
aca.  The  plaintiff's  lieu  does  not,  by  the  state- 
ment of  tliis  case,  stand  on  an  equality  as  to 
date  with  that  of  the  other  judgments.  By 
electing  to  take  the  body  of  his  debtor  in  exe- 
cution he  has  postponed  his  lien,  because  the 
arrest  operated  in  law  as  an  extinguishmc'ht  of 
his  judgment.  It  is  true,  if  the  debior  should 
die  in  prison,  or  be  dischir^ed  by  act  of  the  law 
without  soDsent  of  the  creditor,  he  may  have  an 
action  on  the  judgment,  or  leave  to  have  other 
executions  agtunst  the  property  of  his  creditor. 
The  legal  satisfaction  of  the  Judgment,  which 
for  the  time  destroys  its  lien  and  postpones  his 
rights  to  those  whose  liens  continue,  is  not  a 
BHtisfactioQ  of  the  debt,  but,  as  between  the 
parties  to  the  judgment,  it  operates  as  a  satis- 
faction thereof.  The  arrest  waives  and  extin- 
guishes all  other  remedies  on  the  goods  or  lands 
of  the  debtor  while  the  imprisonment  contin- 
ues, and  if  the  debtor  be  discharged  by  the 
cunaent  of  the  creditor,  the  judgment  is  forever 
exthigubbed,  and  the  plaintiff  remitted  to  such 
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contracts  or  securities  as  he  has  taken  as  the 
price  of  the  discharge.  But  if  the  plaintiff  be 
remitted  to  other  remedies  by  a  dkcharge  of 
his  debtor  by  act  of  law,  or  by  an  esotpe.  it 
will  not  operate  to  restore  his  lien  on  the  debt- 
or's property,  which  he  has  elected  to  waive 
or  abandon  as  against  creditors  who  have  oh- 
laioed  a  precedeuoe  during  such  suspension. 
Thecase  of  Snood  v.  McCoul,  13  How.,  407.  in 
this  court,  fully  establislies  this  doctrine.  It  is  to 
be  found  in  tbe  commou  law  as  early  as  the 
Year  Books,  and  Is  admitted  to  be  the  law  in 
almost  every  Slate  in  the  Union.  4^ieB  Year 
Book,  88  Heniy  VI.,  p.  48;  FMer  v.  Jaektm, 
Hobart,  Bamahs*  case,  1  Strange,  OSS; 
Yigert  V.  Aldrich,  4  Burr.,  2483;  JaqtM»  v. 
Withy.  1  T.  R.,557;  Taylor  v.  Waters,  SMaule 
&  fteiwyn,  IQS:  Elx parte  Knowell,  18Ve8..Jr.. 
193,  Ac..  Ac.,  &c.)  And  in  New  York.  Oxfper 
V.  Bigelo'a,  1  Cow.;  Jtanaom  v.  Keys.  9 
•Cow.,  128;  5  Wend.,  58.  In  Penn- [*197 
sylvania.  Sharp  v.  Speekenyte,  3  Serg.  &  R.  In 
liassachusetts.  Little  v.  The  Bank.  14 Mass.,  443. 

The  Insolvent  Law  of  Indiana  which  dis- 
charges tbe  person  of  the  debtor  from  imprison- 
ment upon  his  af>8igning  all  his  property  for  the 
benefit  of  his  creditors,  provides  that  bis  after- 
acquired  property  shall  be  liable  to  seizure, 
and  also  that  lines  previously  acquired  shall 
not  be  effected  by  such  assignment  and  dis- 
«bar^:  but  It  does  not  affect  to  change  the 
relative  priority  of  lien  creditors,  as  it  existed 
at  the  time  of  tbe  discharge,  or  to  take  away 
from  any  Hen  creditor  his  prior  right  of  satis- 
faction, which  had  l>een  vested  in  him  previous 
to  such  discharge.  Neither  the  letter  nor 
spirit  of  the  Act  will  permit  a  construction 
which  by  a  retrospective  operation  would  devest 
ri^ts  vesteO  before  its  passage. 

We  are  of  opinion,  therefore,  that  the  several 
questions  certified  from  the  court  below  should 
be  answered  as  follows: 

Ist.  That  plaintiffs  in  this  suit  are  not 
entitled  to  more  than  their  distributive  share  of 
the  proceeds  of  the  sale. 

2d.  That  they  are,  consequently,  not  entitled 
to  tbe  whole  proceeds  to  the  extent  of  what  is 
due  on  their  judgment. 

3d.  The  executions  of  Siter  A  Co.  and  of 
Price  &  Co.  are  entitled  to  be  first  satisfied  from 
the  proceeds  of  the  sale. 

4th.  That  the  decision  of  the  preccdiug 
questions  being  a  disposition  of  the  whO-.e  case, 
it  is  unnecessary  to  (^ve  any  answer  to  the 
fourth  questioh. 

OKDBR. 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  tlie  Circuit  Court 
of  the  United  States  for  the  District  of  Indiana, 
and  on  Uie  points  or  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certified  to  this 
court  for  its  opinion,  agreeably  to  the  Act  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel;  on  consideration 
whereof,  it  is  tbe  opinion  of  this  court — 

1.  That  the  plaintiffs  in  this  suit  are  not 
entitled  to  more  than  their  distributive  share  of 
the  proceeds  of  the  sale. 

2.  Tiiat  they  are  consequently  not  entitled  lo 
the  whole  proceeds  lo  the  extent  of  what'  is 
claimed  on  their  judgment 
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8.  The  executioDS  of  Siter  ft  Co.  and  of 
Price  ft  Co.  are  entitled  to  be  flnt  aatlifled 
from  the  proceeds  of  the  sale. 

4.  That  the  decision  of  the  preceding  ques- 
tions being  a  disposition  of  the  whole  case,  it 
ia  unneceasary  to  give  any  answer  to  the  fourth 
question,  which  is  an  abstract  proposition 
198*J  "not  necessary  to  be  decided  by  this 
court.  Whereupon  It  is  now  hereby  (»rdered 
and  adjudged  by  this  court,  that  it  be  so  certi- 
fied to  the  sud  Cireuit  Ciourt. 


COBNELIUS  KANOUSE.  Ptainlijrin  Srror, 
«. 

JOHN  M.  MABTIN. 

I^ht  of  removal  from  StaU  to  Cireuit  Oourt  on 
petition  JUed— proceeding  tkereaftrr  in  State 
Oourt  erroneous— PrtMUee. 

WhereadtlzenofMew  Jersey  was  iuedina  state 
oourt  io  New  York,  and  filed  his  petition  to  remove 
the  otise  into  the  Circuit  Court  or  the  United  States, 
offering  a  bond  with  suretv,  the  amount  oltUmed  ta 
the  deolanttlon  belnir  (1.009,  It  t>ecaroe  the  duty 
of  the  state  oourt  to  accept  the  surety,  and  proceed 
nu  further  In  the  cause. 

OonHequentlf,  It  was  erroneous  to  allow  the 
plaintiff  to  amend  the  record  and  reduce  hU  claim 
to  %mM. 

The  case  having  gone  on  to  ludrment,  and  been 
oarrlod  br  writ  of  error  to  tne  Superior  Court, 
wttbout  tne  petition  for  removal  Into  the  Circuit 
Court  of  the  United  States,  it  was  the  duty  of  the 
Buperlor  Court  to  iro  behind  the  technical  record, 
and  inquire  whether  or  not  the  Judgment  of  the 
court  below  was  erroneous. 

The  defendant  was  not  bound  to  plead  to  the  Jur- 
todlctlon  of  the  court  below;  such  a  step  would 
have  been  inconsistent  with  bis  right  that  all  pro- 
oeedlnffs  should  cease  when  his  petition  for  re- 
moval was  filed. 

The  Superior  Court  being  the  hlgrheat  oourt  to 
which  the  case  could  be  carried,  a  wnt  of  error  lies 
to  examine  Itajudsment,  uoder  the  ffith  section  of 
the  Judiciary  Act. 

THIS  case  was  brought  up  from  the  Superior 
Court  of  the  City  of  New  Yorii.  by  a  writ 
of  error  issued  under  the  26tb  section  of  the 
Judiciary  Act. 

A  motion  was  made  at  the  last  term  of  this 
court,  by  Mr.  Martin,  to  dismiss  the  case,  for 
want  of  jurisdicttoo,  which  is  reported  in  14 
How.,  ZS. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  wsued  by  Mr.  Garr  for  the  plaintiff 
in  error,  odq  Mr.  Martin  for  the  defendant. 

The  counsel  for  tlte  plaintiff  in  error  flrst 
filed  an  elaborate  brief,  to  which  the  coimsel 
for  the  defendant  replied.  Then  there  was  filed 
a  reply  to  defendtuit's  argument,  and  then  a 
counter  statemmtand  points  by  the  counsel  fm 
the  defendant  in  error.  From  all  these  the 
reporier  collects  the  views  of  ihe  respective 
counsel,  as  far  as  they  concerned  the  points 
upon  which  the  judgment  of  the  court  rested. 

Mr.  Oarr,  for  the  plaintiff  in  error: 

The  questions  arising  in  this  case  are  the 
following: 

Ist.  Whether  the  Court  of  Common  Pleas 
had  juria<Uction  to  proceed  further  in  the  cause, 
1  f>9*J  and  to  render  a  Judgment  ^therein, 
after  tlic  defendant  bad  duly  petitioned  for  the 
removal  of  it  to  the  Circuit  Court  of  the  United 
Stales. 

Sd.  Whether  the  BupCTilor  Oourt  of  the  City  of 
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New  York  erred  in  refudng  to  look  beyond  the 
judgment  roll,  and  In  excluding  from  its  con- 
stderaUon  the  proceedings  brought  before  it 
the  allegation  of  diminution  and  etrtioran, 
that  proved  the  extetoice  of  the  emm  com- 
plained of. 

Od.  Whether  the  Court  of  Appeals  of  the 
State  of  New  York  erred  in  holding  that  tbe  de- 
fendant below  was  precluded  from  bis  writ  ot 
error,  by  it  not  appearing  on  the  reoOTd  that  he 
bad  appealed  from  the  order  of  th6  Court 
C(»nmon  Pleas,  denying  his  applieatiCHi  to  re- 
move tbe  cause. 

4th.  As  to  the  sufficiency  of  the  matters  set 
forth  by  the  defendant  In  error  in  his  plea  to 
the  special  assignment  of  errors,  and  in  the 
subsequent  pipings  that  terminated  in  a 
demurrer.  , 

First.  I.  The  defendant  below  had,  at  tbe 
Ume  of  entering  his  appearance  in  the  Court  of 
Common  Pleas,  a  legal  risht  to  remove  tbe 
cause  to  tbe  Circuit  Court  of  the  United  States, 
if  tbe  matter  then  io  dispute  exceeded  tbe  sum 
or  value  of  |500.  (13th  soc.  of  Judiciaiy  AiA 
of  1789.) 

II.  That  tbe  matter  then  In  disptite  exceeded 
the  sum  or  value  of  $500,  was  manifest  by  I 
uncontradicted  evidence  of  the  highest  nature, 
viz.:  the  declaration  In  the  cause,  the  sum 
claimed  in  whlcJi  (when  the  action  is  for  dam- 
ages) is  tbe  sole  criterion  by  which  to  determine 
the  amount  in  dispute.  (Martin  v.  Taj/hr.  I 
Wash.  C.  C,  3:  Muna  v.  Dapont,  Hlb.,  463; 
Sherman  v.  Clark.  8  McLean,  91;  Oordon  v. 
Longed,  16  Pet.,  97;  1  Kent's  Com..  6th  ed.. 
802,  note  h;  Opinion  of  Jvdges  NelsMi  and 
Belts,  in  Martin  v.  Kanouae,  U.  S.  Circuit 
Court,  April  25,  1846.  Appendix,  p.  87.) 

III.  By  the  filing  of  the  petition,  and  the 
offer  of  the  surety  prescribed  by  the  statute  (on 
the  18th  of  September,  1845),  the  defendant's 
right  to  a  removal  of  the  cause  was  perfecled 
and  absolutely  vested;  and  it  thereupon  in-  ! 
Btantly  becaoie  "tbe  duty  of  the  state  court  to  I 
accept  the  surety,  and  proceed  no  further  ia  ' 
the  cause."   (12th  sec.  of  Judiciary  Act)  j 

ly.  The  Common  Pleas  erred  In  sfterwards  i 
receiving  (on  the  Ist  of  October)  an  affidavit  | 
of  the  plaintiff,  reducing  his  demand  below 
$500,  and  thereupon  denytog  (on  the  6th  of  j 
October)  the  motion  for  removal,  because,  | 

1.  It  is  only  where  property.and  not  damages, 
is  the  matter  In  dispute,  that  the  court,  for  the 
purpose  of  determining  the  amount,  looks  tt 
any  evidence  beyond  the  declaration.   Id  such  ! 
a  case,  the  court  will  receive  affidavits,  in  order  ' 
to  aAxrtain  the  value.   (Cboto  v.  Woedrwe,  5  j 
Crancb,  18.)  *  | 

It.  Mr.  Martin's  affidavit,  had  It  even  been 
admissible,  was  "insufficient.  It  did  not  [*200 
deny  any  of  the  facts  alleged  in  the  petitiOD, 
nor  did  it  even  allege  that  there  had  been  s 
mistake  In  the  declaration,  and  that  be  had  not  | 
intended  to  demand  by  it  a  stim  exceeding  $S00. 
On  the  contrary,  the  affidavit  merely  states  tbst 
tha  demuid  made  1^  the  dedaratkm  was  more 
than  "the  actual  amount  doe  to  him;"  that 
such  amount  was  less  than  $500,  and  tliat  b« 
"now"  (that  is,  at  the  lime  of  making  tbe  affl 
davit,  being  thirteen  days  after  the  finngof  t^*^ 
petition,  and  after  the  defendant's  nght  to  ■ 
removal  bad  become  peifect)  limits  and  reduces 
bis  claim  to  the  sum  of  $499.56. 

HOWABD  18. 
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8.  The  Act  of  CoDgreis  does  oot  provide  that 
the  state  court  inaj  retain  its  lurisdictioo,  if 
the  plaintiff  will  reduce  his  aemaod  below 
$500. 

4.  The  jurisdiction  depends  upoo  the  state  of 
things  at  the  time  of  the  action  brought,  and  Is 
not  affected  by  any  subsequent  event.  {MoUan 
V.  Torrance,^  yi)xeai.,^'7;Ktppdv.  Heinrich, 
1  Barb..  S.  C,  449.) 

If  Mr.  Hartin.  the  plaintiff,  had,  after  the 
bringing  of  his  action,  removed  from  the  State 
uf  ae^  York,  and  become  a  citizen  of  the  same 
State  with  the  defendant,  bb  change  of  resi- 
dence would  not  have  restored  Jurisdiction  to  the 
Court  of  Common  Pleaa.  {Clark  y.  M<UKew»on, 
18  Pet.,  164-171.)  Upon  the  same  principle, 
bis  making  an  affidavit  reducing  below  $500 
the  claim  which  he  therein  admitted  he  had 
made  by  his  declaration,  could  not  restore  the 
jurisdiction. 

5.  By  the  defendant's  application  to  remove 
the  cauae,  the  Court  of  Common  Pleu  lost  jur- 
isdiction over  it;  and  as  that  jurisdiction  could 
not  be  restored  by  any  subsequent  act  of  the 
plaintiff,  or  proceeding  in  that  court,  it  follows 
that  the  plaintitTs  affidavit  reducing  bis  de- 
mand, the  amendlne  of  the  declaration,  and  the 
subsequent  proceedings  in  the  cause,  were  co- 
ram turn  judiee,  and.  as  such,  errooeous  and 
Toid.  (1FrvA(v.  Wdta.-Pet.  C.  C.,880;  fTrnted 
SUUa  V.  Myert,  3  Brock.  C.  C,  616;  Gordon 
V.  LoTtgest,  16  Pet.,  97;  HiUr.Benderton.68m. 
&  Marsh..  851;  Camph^  v.  WiMn't  Lettee,  1 
Hart.  4  Yerg.,  266.) 

6.  The  errors  complained  of  were  not  in 
matters  of  mere  practice,  or  matters  in  regard 
to  whicb  the  court  below  had  an  arbitrary  dis- 
creticm.  They  were  in  matters  of  substance; 
ther  conustra  in  the  court's  withholdioK  a 
right  to  which  the  defendant  was  entitled 
under  the  Act  of  CoDgrese.  and  in  their  per- 
BisliDK  to  exercise  jurisdiction,  and  to  amend 
the  declaration,  and  render  a  judgment,  after 
it  bad  "become  their  duly  to  proceed  no  further 
in  the  cause." 

**  Where  the  law  bas  given  to  the  parties 
ridits.  as  growing  out  of  a  certun  state  of  facts, 
201*j  there  diacretion  ceases."  (Gordon  *v. 
Longeti,  tupra ;  People  v.  Superior  Court  <yf 
Nm  York,  5  Wend.,  125,  and  10  lb.,  291.) 

Mr.  Kartin*  for  defendant  in  error: 

First  Point.  The  state  court  had  jurisdiction 
of  Uie  cause  until  the  pliuntiff  in  error  fully 
complied  with  all  the  requiremmto  of  the  Unit- 
ed States  statute,  and  until  the  state  court  had 
so  decided,  and  made  an  order  for  its  removal. 

The  New  York  Common  Pleas  is  a  common 
law  court,  and  had  an  original  jurisdiction  of 
this  cause,  of  which  it  could  not  be  deprived 
tw  a  paramount  statute.  (Bx^rU  BoUman,  4 
(wicb,  75.)  This  jurisdktlon,  and  the  ri^t 
of  the  state  court  to  decide  on  the  application 
for  a  removal  of  the  cause,  is  conceded  in  the 
Act  of  Congress,  by  requiring  the  presentment 
of  a  petition  for  such  removal. 

But  it  is  losisted  by  the  plaintiff  in  error,  at 
pages  14,  15  and  16  of  his  argument,  that  "by 
the  filing  of  the  petition,  and  the  offer  of  the 
nirety  prescribed  fc^  the  statute,  the  defend- 
ant's ri^t  to  a  remonl  cA  the  cause  was  per- 
fected and  absolutely  .vested;  and  it  thereupon 
instantly  became  the  duty  of  the  slate  court  to 
•coq)t  the  surety  and  proceed  no  further  in  the 
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cause;"  and  that,  "by  the  defendant's  applica- 
tion to  remove  the  cause,  the  Courtof  Common 
Pleas  lost  jurisdiction  over  it." 

The  court  will  observe  that  nothing  is  here 
said  about  the  appearance  required  by  the  Act; 
but  it  is  coDteoded  tlwt  an  instantaneous  change 
of  jurisdiction  was  effected  by  filing  the  peti- 
tion and  offering  the  surety  only. 

For  the  sake  of  argument,  let  it  be  supposed 
that  a  false  appearance  has  been  entered,  and  a 
spurious  petition  filed,  and  inBufficient  sureties 
offered — does  a  change  of  jurisdiction  instantly 
follow  ?  If  it  does,  then  a  state  court  can  have 
no  opportunity  to  protect  its  own  jurisdiction 
or  the  rights  of  its  suitors  against  fraud— no 
time  to  took  into  the  petition  or  bond,  to  see  if 
the  one  be  properly  authenticated,  or  the  other 
duly  executed ;  or  to  ascertain  whether  the  real 
amount  in  controversy  exceeds  $500  or  not. 

Uptm  this  theory  the  state  court  is  paralyzed, 
and  stru^  dumb  and  blind,  by  the  mere  pres- 
entation of  a  set  of  papers,  no  matter  bow  de- 
fective m  form  or  fraudulent  in  execution;  and 
no  matter  what  evidence  may  be  produced — an 
affidavit  or  a  bill  of  particulars,  to  satisfy  the 
court  that  the  amount  is  less  than  $500 — and 
no  matter  bow  well  satisfied  the  court  may  be 
of  fraud  in  the  papers,  or  deficiency  in  the 
amount  to  entitto  the  applicant  to  remove  the 
cause. 

This  is  probably  too  absurd  to  be  seriously 
maintained^  even  *in  this  case;  and  it  [*202 
will  doubtless  be  considered  that  the  state  court 
has  a  right  to  judire  of  the  regularity  and  suffi- 
ciency of  the  applicant's  papers;  and  that  juris- 
diction must  remain  witli  the  state  court  long 
enough,  at  least,  to  enable  the  court  to  inspect 
them,  and  decide  upon  their  sufficiency. 

If  this  be  conceded,  as  it  is  submitted  it  must 
be.  it  must  also  be  conceded  tliat  the  court  may 
reUin  jurisdiction  to  ascertain  the  true  amount 
in  controversy;  and  if  it  may  retain  jurisdic- 
tion an  hour  for  these  purposes.  It  may  re- 
tain it  for  such  further  time  as  may  be  rea- 
sonaUe  and  neoessuy  to  enable  the  parties  to 
obtain  the  requisite  evidence  to  satisfy  the 
court  upon  any  of  the  matters  of  which  it  may 
inquire.  And  this  Is  destructive  of  the  whole 
theory  of  an  instantaneous  change  of  jurisdic- 
tion. 

These  tests  of  the  plaintiff's  theorr  show  its 
absurdity,  and  the  correctness  of  the  decision  of 
the  United  States  Circuit  Court  for  the  South- 
ern Dfartrtct  of  New  York,  on  the  defendant's 
motion  In  this  case  in  that  court. 

On  that  motion  it  was  held,  in  substance  and 
effect,  that  a  cause  was  not  actually  removed 
into  the  United  States  Circuit  Court,  until  cer- 
tified copies  of  the  papers  in  the  stale  court,  and 
of  an  oitier  for  their  transmission,  were  sent  to, 
and  entered  In  the  United  States  court. 

This  deddon,  if  correct,  sets  the  question  of 
the  actual  jurisdiction  of  this  case,  pending  the 
application  for  its  removal,  at  rest.  It  also 
furnishes  a  sufficient  reason  for  the  plaintiff's 
unwillingness  to  apply  to  that  court,  as  directed 
by  the  Supreme  Court  of  the  State,  for  a  man- 
damu*  to  compel  the  New  York  Common  Pleas 
to  grant  an  order  for  the  removal  of  the  cause. 
He  had  not  filed  ccqpies  of  his  papers  in  the 
United  States  court,  so  authenticated  as  to  war- 
rant the  United  States  court  in  proceeding  upon 
them,  and  therefore  had  not  done  what  was 
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necesBaiy  to  authorize  him  to  ask  the  asnatance 
of  that  conrt,  bad  be  beeti  otberviae  entitled 
to  it. 

Second  Point.  The  plaintiff  In  error  did  not 
so  cnmplT  with  the  requirementa  of  the  12tb 
Bection  of  the  United  Slates  Judiciary  Act,  m 
to  devest  the  slate  court  of  its  Jurisdiction  and 
entitle  himself  to  an  order  for  the  removal  of 
the  oause,  because  he  did  not  enter  bis  appear- 
ance in  the  atate  court  at  the  time  of  filing  his 
petition,  &c  (See  United  States  Stat,  at  Large, 
p.  79.) 

Third  Point.  The  state  (»urt  properly  re- 
tained its  jurisdiction  of  the  cause,  and  was  not 
bound  to  grant  an  order  for  its  removal  into 
the  United  States  court,  because  it  did  not  ap- 
pear to  the  satisfaction  of  the  stale  judge  that 
the  amount  in  controrersy  exceeded  $600,  ex- 
clusive of  costs. 

By  the  12tb  section  of  the  United  States  Act, 
203*J  before  died,  "this  is  expressly  declared 
to  be  necessary  to  entitle  the  applicant  to  a  re- 
moval of  the  cause.  The  terms  of  the  statute 
are  clear  and  unequivocal.  The  amount  must 
"  be  made  to  appour  to  the  satiafaction  of  the 
court. 

Thia  language  is  peculiar  to  the  12th  section 
of  Ibis  Act,  and  is  not  found  in  the  32d  section 
of  it,  authorizing  the  removal  of  causes  from 
Ihe  Circuit  Courts  to  this  court  by  writ  of  error, 
nor  in  the  Act  of  1803  (2  United  States  Btat.  p. 
244),  authorizing  like  removals  by  appeal  where 
the  amount  exceeds  92,000;  nor  in  the  Act  of 
1816  (8  United  States  Stat..36t).  authorizing 
writs  of  error  to  the  Uoited  States  Circuit  Court 
of  the  District  of  Columbia,  where  the  amount 
exceeds  $1,000. 

In  none  of  these  sections  is  a  discretion  ex- 
pressly given  lo  the  court  from  which  the  cause 
u  to  be  removed,  as  in  the  12th  section. 

This  constitutes  tlie  basis  of  a  verr  impor- 
tant distinclioo  between  this  case  ana  most  of 
the  cases  cited  by  the  plalntifif  in  error;  and 
when  taken  in  connection  with  the  fact,  thai 
in  no  one  of  those  cases  was  tbere  any  dispute 
about  the  amount  in  controversy  before  the 
state  court,  it  renders  them  wbollv  inapplicable 
to  this  case,  as  authorities,  to  show  that  the 
declaration  is  cooclusive  as  to  amount. 

Upon  this  point  they  leave  the  present  case 
entirely  free  from  the  control  of  prior  adjudi- 
cations. 

This  diatlnctioD  also  furaldiea  a  very  con- 
clusive proof  that  Congress  did  not  intend  that 
the  same  rules  of  evidence  should  be  applied  in 
ascertaining  the  amount  in  dispute  in  these  two 
classes  of  cases — else  why  declare  in  the  one 
that  the  amount  must  be  made  to  appear  to  the 
satisfaction  of  the  court,  and  lemun  rflent  in 
the  other? 

The  inference  from  all  this  Is  IrreslBtible, 
that  Congress  meant  to  give  the  state  courts  a 
discretion,  not  only  as  to  the  amount,  but  as  to 
the  evidence  to  show  it. 

In  Gordon  v.  Longest,  16  Pet..  97  (which  is 
the  only  reported  case  that  has  come  before 
this  court  under  the  twelfth  section),  the  gen- 
eral discretion  of  the  state  judge  was  admnied 
by  this  court:  i^tbou^  "in  that  case"  the 
court  held  that  a  chdm  of  f 1,000  in  the  writ 
was  conclusive,  there  being  no  evidence  before 
the  state  judge,  or  in  this  court,  that  the  Miiount 
was  less. 
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Under  this  state  of  facts  it  was  held  that,  al- 
though the  state  court  had  a  discretion  as  to  the 
amount  in  controversy,  yet  it  was  a ' '  lej^I  clis- 
cretion,"  to  be  reasonably  exercised,  and  ihax 
"  on  the  facts  of  the  case,  tbe  state  judge  hsd 
no  discretion  "  in  Uiat  case,  and  could  not  ar- 
bitrarily refuse  to  allow  a  removal  of  it,  wlien 
it  appeared  by  undisputed  evidence  that  the 
amount  exceeded  $500 

*Thte,  it  is  submitted,  is  all  that  was  [*204 
decided  in  Gordon  v.  Longett;  and  if  the  court 
had  gone  aa  far  as  is  contended  for  by  the 
plaintiff  in  this  case,  and  had  declared  theeri- 
dence  furnished  by  the  writ  or  declaration  to 
be  absolutely  conclusive  upun  the  state  court, 
the  decision  would  have  been  not  only  against 
the  manifest  meaning  of  Congress,  but  incon- 
sistent with  itself. 

It  would  have  been  inconsistent  with  itsdr. 
because  there  is  nothing  concerning  theamoust 
in  dispute  upon  which  a  "legal  discreUon"  can 
he  exercised,  except  evidence  of  the  amount; 
and  if  this  court  were  to  take  away  all  discre- 
tion concerning  Ibis  evidence,  by  declaring  this 
or  that  sort  of  evidence  coacluslve,  it  would  be 
tantamount  to  a  declaration  that  tbe  state  courts 
have  no  discretion  at  all. 

The  amount  claimed  must  always  be  over 
or  under  $500,  or  exactly  that  sum:  and  it 
muBt  always  be  made  by  writ,  declaration,  or 
complaint.   If  Ihe  claim  be  exactly  $500  or 
under,  no  application  for  a  removal  will  ever  ' 
be  made.     The  only  case,  therefore,  in  which 
any  discretion  at  all  can  be  exercised  by  a  stale  j 
court  is,  where  a  claim  is  made  for  more  than  ' 
$500.   And  if  the  mere  cliUm  woe  alwa^  coa- 
cli^ve.  the  amount  would  thereby  be  unalter-  j 
ably  fixed,  and  tbere  would  be  no  /oom  left 
for  discretion.  ! 

From  thia  examination  of  the  facts  and  opin-  ' 
ion  in  the  above  case,  it  will  be  seen  that  it  is 
a  controllinK  authority  for  the  defendant  in 
error;  and  clearly  shows  that  the  stale  court  is 
authorized  by  this  statute  to  consider  any  legal 
evidence  which  tbe  parties  may  offer  to  tasmj 
the  court  of  the  true  amount  in  dispute;  ana 
that  tbe  judge  had  a  right  to  recnve  and  listen 
to  an  affidavit  in  this  case,  with  which  it  was 
solemnly  sworn:  "that  the  amount  of  damages 
mentioned  at  the  fool  of  the  declaration  in  this 
cause,  is  not  the  actual  amount  due  to  this  de- 
ponent as  plaintiff  in  said  cause,  mx  does  it 
show  tbe  amount  be  seeks  or  expects  to  reoov 
er  therein;  and  the  whole  of  said  amount 
really  due  deponent,  and  so  flOUfi^t  to  be  re- 
covered, is  less  than  $500;  and  that  he  is  now 
ready  and  willing,  and  hereby  offers,  to  settle 
and  discontinue  this  suit  on  payment  to  him  of 
a  less  sum  than  $500  and  to  give  tbe  said  de- 
fendant a  full  discharge  of  and  from  all  claims 
and  demands  which  uia  deponent,  aa  plaintitT 
in  this  suit,  has  made,  or  can  or  may  recover 
agfdnst  the  defendant." 

After  bearing  this  affidavit,  and  on  consid 
ering  the  facts  thereby  disclosed  in  conneclioD 
with  the  language  of  the  Act,  "  and  being  sat- 
isfied that  the  actual  amount  in  controversy 
herein  la  leas  than  $600,"  the  Judge  denied  the 
plaintiff's  motion. 

*In  doing  so.  be  looked  at  no  au-  [*20S 
thorily  but  the  Act  itself.  Its  language  seemed 
too  clear  and  plain  to  he  questioned,  and  be 
exerciaed  bis  Judgment  and  discretion  without 
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hesitation;  and  the  plalntlif  in  error  has  not 
been  able  to  find  a  court,  from  that  day  to  this, 
wbicb  doubted  that  he  bad  the  discretion,  and 
exercised  it  rightly. 

On  this  point,  die  plaintiff's  own  authorities 
are  against  him;  for.  in  Wright  t.  WeUi,  Pet. 
C.  C.  220,  Mr.  Juttiee  Washington  said,  "  the 
state  court  was  not  bound  to  grant  the  removal, 
nnless  it  was  satisfied  that  the  amount  exceed- 
ed $.V)0." 

In  Campbdl  v.  WaUen'u  Letteet,  cited  by  the 
plaintiS  from  1  Martia  &  Yer^er.  268,  the  Bu 
preme  Court  of  Teonespee^said,  that  "security 
need  not  be  given  until  it  Iws  been  Judicially 
decided  that,  upon  the  facts  set  forth  in  the 
petition,  as  it  respects  dtizen^ip,  value  of 
matter  in  dispute,  &c.,  the  applicant  isenlitled 
to  a  removtu."  In  the  case  now  here,  the 
Supreme  Court  of  the  State  of  New  York  has 
said  the  same  tidng  in  effect   (See  8  Denio, 

In  Carey  v.  C(Met,'2  Yeates,  277,  the  Su- 
preme Court  of  Pensvlvania  said  that  "a  bill  of 
exceptions  will  not  lie  against  the  opinion  of 
the  court,  in  refusing  the  removal  of  an  action 
into  the  United  States  court;"  and  finally,  this 
court  itself,  in  Oordon  v.  Limgett,  concedes  a 
like  discretion  to  the  state  court. 

All  these  cases  arose  on  the  twelfth  section 
of  the  Act,  except  (Mrej/  v.  Cobbet;  and  they 
are  the  only  ones  cited  by  the  plalnUff  which 
did  ao  ari»e.  except  Mum  t.  Dupont,  2  Wash. 
C.  C,  468;  ana  in  this  latter  case,  JueUee 
Washington  listened  to.  and  relied  on  an  affi- 
davit as  evidence  to  fix  the  amount  in  contro- 
veray. 

But  it  is  said,  at  pages  14  and  15of  theplalnt- 
ifTs  argument,  that  the  original  declaration 
"  was  uncontradicted  evidence  of  the  highest 
nature."  and  that  "  the  Common  Pleas  erred  in 
afterwards  receiving  an  affidavit  of  the  plantifl 
reducing  the  demand  below  $500." 

In  the  Qrsi  place,  it  is  not  true  that  a  dec- 
laration, while  in  paper,  is  evidence  "of  the 
highest  nature."  If  it  were  so,  it  would  settle 
the  rights  claimed  under  it,  for  it  would  be  a 
record,  and  cxrald  not  be  contradicted  even  tiy 
a  plea. 

It  would  settle  the  facts  allied  In  it  beyond 
all  controversy;  and  the  proposition  is  practi- 
cally absurd. 

A  declaration  before  judgment  Is  like  any 
paper  in  the  proccedioga  of  a  cause,  and  may 
be  disputed  and  amended  until  the  matters 
alleged  in  it  have  been  finally  adjudicated  and 
setttod.  and  until  it  has  been  enrolled,  and 
206*]  then  it  becomes  a  record,  *and  is  "  the 
highest  evidence,"  and  not  until  then.  (1 
'  Salk.,  820;  1  Ld.  Raymond.  243-249;  Johns., 
290.)  Neither  was  the  declaration  "uncontra- 
dicted." as  has  already  been  shown. 

In  the  next  place,  the  statement  that  the 
Common  Pleas  received  the  plaintiff's  affidavit, 
"reducing  his  demand  below  $500."  is  not 
true;  the  afiidavit  did  not  "reduce  the  de- 
mand," nor  was  it  received  for  that  purpose. 

It  merely  showed  the  true  amount  of  the 
demand,  and  that  the  plaintiff's  auorney,  Mr. 
Westervelt,  had  overstated  it  in  the  declara 
tion.  and  that  the  affidavit  was  received  for  that 
punx^  and  for  no  other. 

The  true  amount  in  controvert  In  this  case 
was  always  leas  than  $500,  and  it  v^vs  be- 
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longed  to  a  class  of  cases  of  which  Congrefs 
intended  the  federal  courts  should  have  juris- 
diction. And  what  reason,  founded  either 
on  public  policy  or  private  right,  can  be  as- 
signed for  depriving  the  state  court  of  the 
means  of  satisfying  itself  whether  the  actual 
amount  la  such  as  to  entitle  the  applicant  to  a 
removal  or  not? 

In  The  United  States  v.  M'Dmoell,  4  Cranch, 
316.  a  Judgment  had  been  obtained  in  a  United 
States  Circuit  Court  for  more  than  $2,000,  on 
the  penalty  of  a  bond  of  which  the  condition 
was  less  than  $2,000.  ■  On  a  motion  to  dismiss 
the  writ  of  error  by  which  the  judgment  had 
been  removed  into  this  court,  it  was  held  that 
the  amount  of  the  condition  nf  the  bond,  and 
not  of  the  judgment,  controlled  the  jurisdic- 
tion, and  the  writ  was  dismissed. 

Why  should  not  the  true  amount,  and  not 
the  fictitious  one.  be  allowed  to  control  the 
Jurisdiction  in  the  present  case,  as  well  as  In 
the  one  just  cited?  They  both  sound  in  dam- 
ages; the  fiction  in  the  one  case  was  in  the 
Judgment,  in  the  other  in  the  declaration. 
Why  should  a  declaration  be  conddered  more 
conclusive  than  a  judgment? 

Fourth  Point.  "While  a  court  has  Juris- 
diction, it  has  a  right  to  decide  any  question 
which  occurs  in  the  cause." 

Fifth  Point.   The  plaintiff  in  error  did  not 

? resent  the  decision  of  t  he  New  York  Common 
'leas  In  this  case  to  the  appellate  courts  of  the 
State  of  New  York,  aa  required  by  the  laws 
of  that  State,  to  enable  those  courts  to  review 
that  decision;  and  they  have  so  decided;  and 
this  court  will  be  governed  hy  their  dec^ons 
on  this  point. 

Finally,  it  is  submitted,  that  the  oririnal  jur- 
isdiction of  the  state  cofirt  was  not  devested, 
nor  the  cause  removed,  by  any  proceedings  of 
the  plaintiff  in  error. 

First.  Because  the  plaintiff  in  error  did  not 
pursue  the  regular  course  of  practice  in  enter- 
mg  the  cause  in  the  United  States  Circuit 
Court.    (Seel  Blatcbf.,  150.) 

^Second.  Because  he  did  not  enter  [*207 
his  appearance  in  the  state  court  at  the  time  of 
filing  bis  petition  for  a  removal,  as  required  by 
the  United  States  statute. 

Third.  Because  he  did  not  make  it  appear, 
to  the  satisfaction  of  the  state  court,  that  the 
matter  in  dispute  exceeded  the  sum  of  $500,  ex- 
clusive of  costs,  as  required  by  the  same  stat- 
ute. 

Fourth.  That  the  state  court,  having  Juris- 
diction of  the  cause,  had  a  right  to  make  orders  • 
and  proceed  to  Judgment  therein. 

Fifth.  That  It  appears,  from  the  judgment 
of  New  York  Superior  Court  and  Court  of  Ap- 
peals, that  no  question  arising  under  the  Con- 
stitution or  laws  of  the  United  States  was  de- 
cided by  either  of  them;  but  only  certain  ques- 
tions relating  to  their  own  junadlctlon  under 
local  state  laws,  to  review  a  chamber  order, 
made  by  a  single  judge  of  an  inferior  state 
court,  and  certain  questions  of  costs.  And  it 
is  further  submitted,  that  such  decisions  will 
not  be  revised  by  this  court.  And  that  the  re- 
fusal ef  Judge  Daly,  of  the  New  York  Com- 
mon Pleas,  lo  grant  an  order  for  the  removal 
of  the  cause,  is  the  only  decision  In  this  case 
which  this  court  will  review.  And  that  his 
decision  was  right. 
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Mr.  Ju^ee  Onrtbi  dellTered  the  opinion  of 

the  court: 

This  iB  a  writ  of  error  to  the  Superior  Court 
of  I  he  City  of  New  York.  Upon  the  return  of 
the  writ  ai  the  lant  term,  the  defendant  iu  er- 
ror moved  to  dismiss  it  for  want  of  jurisdiction. 
This  motion  was  overruled,  and  the  i^;unloii  of 
the  court  Is  reported  In  14  How,,  28.   At  the 

{)re8ent  term,  the  case  has  been  subniHted  on 
ta  merits  upon  printed  arguments  filed  by  the 
counsel  for  the  two  partite. 

The  action  was.  originally,  a  suit  In  the  Court 
of  Common  Pleas  for  the  City  and  County  of 
New  York.  The  plaintiff  was  a  citizen  of  the 
State  of  New  York,  and  the  defendant  aciUzen 
of  the  State  of  New  Jera^;  and  at  the  time  of 
entering  his  appearance,  he  filed  his  petition 
for  the  removal  df  the  cause  into  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  offered  a  bond  with 
surety.  The  form  of  this  bond,  or  the  sufficiency 
of  the  surety,  does  not  appear  to  have  been  ob- 
jected to.  The  declaration  then  on  file  demand- 
ed damages  in  the  sum  of  $1,000.  That  was 
the  amount  then  in  dispute  between  the  parties. 
The  words  "matter  in  di8pute,"iD  the  13th  sec- 
tion of  the  Judiciary  Act,  do  not  refer  to  dis- 
putes in  the  country,  or  the  Intentions  or  ex- 
pectations 6f  the  parlies  concerning  them,  but 
to  the  claim  presented  on  the  record  to  the  legal 
consideration  of  the  court  What  the  plaintiff 
20S*J  nhos  claims,  is  the  matter  in  dispute, 
though  that  citdm  may  be  incf^Mble  of  proof, 
or  only  In  part  well  founded.  So  it  was  held 
under  this  section  of  the  statute,  and  in  refer- 
ence to  the  right  of  removal,  in  Oordtm  v. 
Longett,  16  Pet.,  97;  and  the  same  construction 
has  been  put  upon  the  eleventh  and  twenty- 
second  sections  of  the  Judiciary  Act,  which 
makes  the  jurisdiction  of  this  court  and  the 
Circuit  Court  dependent  on  the  amount  or  value 
of  "the  matter  in  dispute."  The  settled  rule 
is,  that  until  some  further  judicial  proceedings 
have  taken  place,  showing  upon  the  record  that 
the  sum  demanded  is  not  the  matter  in  dispute, 
that  sum  Is  the  matter  in  dispute  In  an  action  for 
damages.  ( Green  v.  Liter,  8  Cranch,  229 ;  Wiae  v. 
tW.  Turnpike  Co..  7  Cranch.  276;  Ottrdon  v. 
Ogden,  8  Pet,. 83;  Smith  v.  Hone^.  8  Pet,  489; 
Den  V.  Wright,  1  Pet.  0.  C.  64;  Miner  v.  Bu- 
nt, 2  Wash.  0.  C.  468;  fiA«rman  v.  CUsrk,  8 
cLean,  91.) 

Without  any  positive  provision  of  any  Act  of 
Congress  to  that  effect.  It  has  long  been  estab- 
lished, that  when  the  jurisdiction  of  a  court  of 
the  United  States  has  once  attached,  no  Btil>- 
sequent  change  in  the  condition  of  the  parties 
would  oust  it.  (Morgan  v.  Morgan,  12  Wheat., 
390;  Olarkr.  Mathewnan,  12  Pet,  166.)  And 
consequently  when,  by  an  inspection  of  the 
record,  it  appeared  to  the  Court  of  Common 
Pleao  that  the  sum  demanded  in  this  action  was 
$1,000.  and  when  it  further  appeared  that  the 
plaintiff  was  a  citizen  of  the  State  of  New  York, 
and  the  defendant  of  the  Stale  of  New  Jersey, 
and  that  the  latter  had  filed  a  proper  bond  with 
sufficient  surety,  a  case  under  the  twelfth  sec- 
tion of  the  Judiciary  Act  was  made  out,  and 
according  to  the  terms  of  that  law  it  wai^  "then 
the  dut}  of  the  state  court  to  accept  the  surety, 
and  proceed  no  further  in  the  cause." 

But  the  court  proceeded  to  make  inquinr  in- 
to the  intention  of  the  plidntiif,  not  to  claim  of 
«ft4 
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the  deftmdant  the  whole  of  the  matter  then  la 
dispute  upon  the  record,  and  allowed  the  plaint- 
iff  to  reduce  the  matter  then  in  dispute  to  tlw 
sum  of  $4M,  by  an  amendment  of  the  r«cortl. 
It  thus  proceeded  further  in  the  cause,  which 
tlie  Act  of  Congress  forbids.  All  Ita  subsequent 
proceedings,  tnduding  the  judgmeirt,  were 
therefore  erroneous. 

But  it  Is  objected  that  this  is  a  writ  of  errortn 
the  Superior  Court,  and  that  by  the  local  law  of 
New  York,  that  court  could  not  consider  tbiser- 
ror  in  the  proceedings  of  the  Court  of  Coma»n 
Pleas,  because  it  did  not  appear  upon  the  rec< 
ord,  which,  according  to  the  taw  of  the  State, 
consisted  only  of  the  declaration,  the  evidence 
of  its  service,  the  entry  of  the  appearance  of 
the  defendant,  the  rule  to  plead,  and  the  judg- 
ment for  want  of  a  *plea.  and  the  as-  [*209 
sessment  of  damages;  and  that  tiiese  proceed- 
ings, under  the  Act  of  Congress,  not  being  part 
of  this  technical  record,  no  error  could  be  as- 
signed upon  them  in  the  Superior  Court.  This 
appears  to  have  been  the  ground  upon  which 
the  Superior  Court  rested  Us  decinon.  l^at  it 
was  correct,  according  to  the  cominon  and  stat- 
ute law  of  the  Slate  of  New  York,  may  be 
conceded  But  the  Act  of  Congress,  which 
conferred  on  the  defendant  the  privilege  of 
removal,  and  pointed  out  the  mode  in  which 
it  was  to  be  claimed,  is  a  law  binding  upon  all 
the  courU  of  that  State;  and  if  that  Act  both 
rendered  the  judgment  of  the  Court  of  Com- 
mon Pleas  erroneous,  and  In  effect  gave  the  de- 
fendant a  right  to  assign  that  error,  though  the 
proceeding  did  not  appear  on  the  techniol  rec- 
ord, then,  by  force  of  that  Act  of  Congress, 
the  Superior  Court  was  bound  to  disregard  the 
technical  objection,  and  inspect  these  proceed- 
ings, unless,  which  we  shall  presently  consider, 
there  was  some  defect  in  Its  jurisdiction  which 
disenabled  it  from  doing  so. 

The  reastm  why  the  Supnlor  Court  declined 
lo  inspect  these  proceedings  was.-  that  the  de- 
fendant did  not  plead  them  to  the  jurisdiction 
of  the  Court  of  Common  Pleas,  and  thus  put 
them  on  the  record.  And  it  is  generally  true, 
that  a  party  claiming  a  right  under  an  Act  iA 
Congress,  must  avail  himself  of  some  legsl 
means  to  place  on  record  that  claim,  and  the 
facts  on  which  it  rests;  otherwise  he  cannot 
have  the  benefit  of  a  re-examlnatlon  of  the 
judgment  upon  a  writ  of  error.  But  this  duty 
does  not  exist  in  a  case  in  which  he  cannot  per- 
form It  without  surrendering  some  part  of  the 
right  which  the  Act  aecurra  to  him.  and  in 
which  the  court,  where  the  matter  is  depend- 
ing, is  expressly  prohibiied  from  taking  any 
further  proceedmg.  In  this  case,  the  AffA  m 
the  defendant  to  remove  the  cause  to  the  next 
term  of  the  Circuit  Court  was  complete,  and 
the  power  of  the  Court  of  Common  Picas  nt  an 
end.  To  require  the  defendant  to  plead, 
would  deny  to  him  his  right  to  have  all  pro- 
ceedings in  that  court  cease,  and  would  make 
all  benefit  of  that  right  dependent  on  bis  join- 
ing in  further  proceedings  In  a  court  forbidden 
by  law  to  entertain  them.  It  would  engraft 
upon  the  Act  of  Congress  a  new  proviso  that, 
although  the  court  was  required  to  proceed  do 
further,  yet  it  might  proceed,  if  the  defendant 
should  fail  Ut  pu'ad  to  the  juri«diclioD;  and 
that  though  thcdefendant  hnd  done  all  whiob 
the  laws  required,  to  obtain  the  right  to  re 
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move  the  suit,  yet  a  judgment  against  bim 
would  DOt  be  erroneoui,  uuess  he  ihould  do 
more. 

In  our  opinion,  therefore,  tbe  Act  of  Coo- 
greoe  not  only  conferred  on  the  defendant  the 
ri^t  to  remove  thia  suit,  by  flling  his  petiUon 
and  bond,  but  it  made  all  subsequent  proceed- 
ines  of  the  Court  of  Common  Pleas  erroneous. 
2  to*]  and  necessarily  'required  tbe  court,  to 
wliicli  the  Judgment  was  carried  bv  a  writ  of 
error,  to  inspect  those  proceedings  which 
showed  the  judgment  to  be  erroneous,  and 
which  could  not  be  placed  on  the  technical  rec- 
ord  consistently  with  the  Act  which  granted 
the  right  of  removal. 

It  abould  be  observed  that  tbe  judgment  of 
the  Superior  Court  did  not  proceed  upon  any 
QueatioQ  of  jurisdiciion.  If  it  had  quashed 
the  writ  of  error,  because  the  laws  of  the  Slate 
of  New  York  had  not  conferred  jurisdiction 
to  examine  the  case,  this  court  could  not  have 
treated  that  judgment  as  erroneous.  But  en- 
tertaining jurisdiction  of  the  writ  of  error.  It 
pronounced  a  judgment,  "that  the  judgment 
aforesaid,  in  form  aforesaid  ^ven,  be  m  all 
things  afBrmed  and  stand  in  full  force  and  ef- 
fectr  and  it  did  so,  because  the  phiintiff  in 
etror,  by  omitUng  to  plead  to  the  jurisdiction, 
had  not  placed  on  the  record  those  proceedings 
which  Tendered  the  judgment  of  the  Court  of 
Common  Pleas  erroneous.  The  error  of  the 
Superior  Court  was  therefore  an  error  occur- 
ring in  the  exercise  of  its  jurisdiction,  by  not 
giving  due  effect  to  the  Act  of  Congress  under 
which  the  plaintiff  in  error  claims ;  and  this 
error  of  the  Superior  Court,  In  the  construc- 
tion of  this  Act  of  Congress,  it  b  the  province 
of  this  court  to  correct. 

Though  tbe  point  does  not  appear  to  have 
been  made  in  Gordon  v.  LaTiffat,  yet  it  was 
upon  this  ground  only  that  this  court  could 
have  rested  ita  decision  to  look  into  the  pro- 
ceedings tot  the  remoral  of  that  salt  from  the 
Male  court.  For  it  is  as  true  in  this  court  as  in 
the  Superior  Court  of  New  York,  that,  npon 
a  writ  of  error,  this  court  looka  Only  at  the 
technical  record,  and  affirms  or  reverses  the 
judgment,  according  to  what  may  appear 
thereon.  {Inglee  v.  Coolu^,  3  Wheat..  368; 
PuItar'B  UsMT  V.  CoekereU.  5  Pet.,  248;  Heed't 
Le$»eev.  Monk.  IS  Pet..  168.)  Butthisisoniy 
one  of  the  rules  d  evidence  for  tlie  exercise  of 
its  Jurisdiction  as  a  court  of  error;  it  prescribes 
what  shall  and  what  shall  not  be  received  as 
evidence  of  what  was  done  In  the  court  below ; 
and  when  an  Act  of  Congress  cannot  be  exe- 
cuted without  disregarding  this  general  rule,  it 
becomes  the  duty  of  this  court  to  disregard  it. 
Tbe  plaintiff  in  error,  having  a  right  to  have 
the  erroneous  judgment  reversed,  must  also 
have  the  right  to  nave  the  only  legal  proceed- 
ings, which  could  be  had  consistently  with  the 
Act  of  Congress,  examined  lo  show  that  error. 

It  is  unnecessary  to  refer  to  the  proceedings 
in  the  Court  of  Appeals  any  further  than  tosay 
that  the  appeal  was  dismisBed  for  want  of  juris- 
diction, that  court  not  having  cognizance  of 
appeals  from  tbe  decisions  of  a  single  judge  at 
a  special  term.  It  is  stated  by  counsel,  that 
211*]  when  these  proceedings  took  place  *in 
the  Court  of  Common  l^eas,  (here  was.  by  law, 
no  disiioclion  between  general  and  special 
terms  of  the  Court  of  Common  Pleas,  and  that 
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therefore  the  plaintiff  in  errorcould  not.  by  any 
proceeding,  have  entitled  himself  to  go  to  the 
Court  of  Appeals. 

We  have  not  thought  it  necessary  to  inquire 
Into  this,  because  we  are  of  opinion  that  tbe 
defendant  was  not  bound  to  take  any  appeal  to 
(he-general  term,  if  there  was  such  an  one  then 
known  to  the  law.  His  right  to  remove  the 
suit  being  complete,  he  could  not  be  required, 
consistenUy  with  the  Act  of  Congress,  to  follow 
it  further  m  the  Court  of  Common  Pleaa;  and 
the  power  of  that  court  being  terminated,  it 
could  not  lawfully  render  a  judgment  against 
bim;  and  It  is  of  that  judgmunt  he  now  com- 
plains. The  only  legal  consequence,  therefore, 
of  his  not  appealing  to  the  general  term  is,  that 
the  Superior  Court  is  the  highest  court  of  the 
State  to  which  his  complaint  of  that  judgment 
could  be  carried,  and  therefore,  under  the 
twenty-fifth  section  of  the  Judiciaiy  Act.  a. 
writ  of  error  lies  to  re-ezamlne  the  judgment 
of  that  highest  court 

The  judgment  the  Superior  Court  mutt  be 
reeereed,  and  theeauee  remnaded,  wUhdiredione 
te  eoitform  to  thSe  t^pinio^ 

ORDKB. 

This  cause  came  on  to  be  heard  on  the  tran- 
Bcript  of  tbe  record  from  the  Superior  Court  of 
the  City  of  New  York,  and  was  argued'by  coun- 
sel; on  consideration  whereof,  it  is  nowhere 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  sud  Superior  Court  in  this 
cause  be,  and  the  same  Is  hereby  reversed, 
with  costs;  and  that  this  caune  be,  and  the  same 
is  hereby  remanded  to  the  said  Superior  Court, 
for  further  proceedings  to  be  had  therein,  in 
conformity  to  the  opinion  of  this  court. 

S.C.-14Hoir.,28. 

CIted-ft  Otto,  008:  U  Otto,  186;  9  Woods,  UG;  S 
Woods, OW;  UBlatdif^ 810. 


•ARTEMAS  L.  BROOKS.  IQNA-  [•212 
TlUa  TYLER,  WILLIAM  W.  WOOD- 
WORTH,  as  Administrator  of  William 
WooDWOBTH.  Deceased,  and  also  as  Orantee, 
AMD  JAMES  O.  WILSON,  AppeOanU, 
f>. 

JOHN  FISKE  AND  NICHOLAS  O.  NOR- 
CROSS,  doing  business  under  the  firm  of 

FiSKE  &  NORCROBB.1 

Patent — question  of  infringement. 

A  maohinefor  planinv  boards  and  reducing  tfaem 
to  an  equal  thtcknees  torouffbout.  which  was  pat- 
ented by  Norcrosf.  decided  not  to  be  an  Inf rlns^ 
ment  of  Woodwortb's  planing  machliu*,  for  which 
a  [Mitcnt  was  obtained  In  1828.  n^laoued  In  1B46. 

The  operation  of  both  mactilnea  explained. 

THIS  was  an  appeal  from  tbe  Circuit  Court 
of  the  United  States  for  the  District  of  Mas- 
sachusetts, sitting  as  a  court  of  equity. 

The  appellants  were  the  owners  of  the  Wood- 
worth  patent  for  a  planing  machine,  tbe  docu- 
ments respecting  which  are  set  forth  in  extento 
in  the  report  of  tbe  case  of  WHeonv.  Rouaaeau, 

1.— Mr.  Justice  ClTRTtB  did  not  irit  In  this  cause, 
bavinff  iMsn  of  ooiuwet  for  tbe  patentee. 
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4  How.,  646.  They  61ed  s  bill  anitnAt  the  ap- 
pellees for  an  injunction  to  restrain  them  from 
using  a  certain  planing  machine,  known  as  the 
Norcroas  machine,  upon  the  ground  that  it  was 
an  iofriogement  of  tbdr  letters  patent.  Other 
matters  were  brought  into  the  bill,  which  U  is 
not  material  here  to  state.  In  their  answer  the 
appellees  tay,  that  thej  have  jointly,  under  the 
firm  of  Fiske  &  Norcross.  and  not  otherwise, 
used  one  planing  machine  and  no  more,  since 
December  25th,  1849,  at  their  mill  in  said 
Lowell,  and  nowhere  else;  but  they  believe, 
and  therefore  aver,  that  said  machine  is  not  the 
same  in  principle  and  mode  of  operation  as  the 
said  Woodworth  machine,  but  u  substantially 
different  therefrom,  and  contains  none  of  the 
combinations  claimed  in  the  said  Woodworth 
patent,  but  is  a  new  and  different  invention, 
secured  to  said  Norcross  by  letters  patent,  duly 
granted  and  Issued  to  him  bv  the  United  States 
of  America,  on  the  twelfth  day  of  February,  in 
the  year  one  thousand  eight  hundred  and  flfty : 
to  which,  or  a  duly  certifled  copy  thereof,  they 
refer  as  an  exhibit,  with  this  their  answer,  for 
the  purpose  of  showing  the  substantial  differ- 
ence between  said  machines. 

The  answers  then  admit  the  filing  of  the  bill 
of  complaint  charged  in  this  bill  to  have  been 
filled  against  them  in  1844,  and  the  making  of 
the  agreement  recited  Id  this  Mil;  but  they  say 
that  the  machine  referred  to  in  that  ^reement, 
and  which  they  were  then  ufing,  was  ranstruct- 
ed  according  to  a  patentgranted  to  one  HutchlQ- 
son  on  the  16th  July.  1839,  but  they  admit  that 
213*1  *  it  embraced  the  first  combination 
claimed  in  the  Woodworth  amended  patent. 
The  answere  further  contain  the  foltoiring 
averments: 

"And  these  defendants,  further  answering, 
say  that  they  believe,  and  therefore  aver,  that 
the  said  Woodworth  patent  is  void  in  part,  for 
want  of  novelty  in  the  first  claim  therein,  to 
wit:  for  the  employment  of  rotating  planes  in 
combination  with  rollers,  or  any  analogous  do- 
vice  to  keep  the  board  in  place;  the  same  thing 
substantially  having  been  before  patented  in 
France,  to  wit:  in  1817  and  1818,  by  Sir  Louis 
Victor,  Joseph  Mart  Roguin,  and  In  1825  by  Sir 
Leonore  Thomas  de  Manneville,aDd  described  in 
the  printed  publication  commonly  called  Bre- 
veti  d'  Inventiona.  Vol.  XXIII,  pages  207  to 
212,  plates  27  and  28,  and  Vol.  XLI.,  pages 
111  to  lie,  plate  12;  and  these  defendants  re- 
fer also  to  tike  Hill  machine,  mentioned  in  the 
said  patent  of  Norcross,  as  publicly  used  by 
Josepn  Hill,  of  Lynn,  prior  to  the  pretended 
invention  of  the  said  combination  by  the  said 
William  Woodworth,  deceased." 

"And  these  defendants  further  say,  that 
they  believe,  and  therefore  aver,  that  the  said 
patent  issued  to  William  W.  Woodworth,  July 
8,  II546,  is  not  for  tiie  same  invention  as  the 
original  patent  issued  to  WUlhun  Woodworth, 
December  37,  1828,  exclusive  of  the  part  dis- 
claimed January  2d,  1848,  as  alleged  in  the 
plaintiffs'  bill." 

"  And  these  defendants,  further  answering, 
say  that  they  are  informed  by  numerous  and 
able  experts,  and  they  verily  believe,  and  there- 
fore aver,  that  the  machine  used  by  them  and 
patented  by  said  Norcross,  as  aforesaid,  is  not 
an  Infringement  of  the  said  Woodworth  patent, 
nor  of  any  rights  of  the  phdnUfb  unoer  the 
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same;  and  they  pray  that  the  question  of  in- 
fringement may  be  tried  by  a  juiy  under  the  di- 
rection of  the  court." 

To  this  answer  a  general  replication  was 
filed. 

Much  evidence  was  taken.aod  In  March,  1852, 
the  cause  came  on  to  be  heard  upon  the  bill  an- 
nexed, general  replication,  and  the  proofe 
taken  therein,  before  the  jud^  of  the  District 
Court,  Mr.  Juetiee  Curtis  bavmg  been  of  coun- 
sel in  the  case.  The  court  adjudged  tfast  the 
machine  made  and  used  by  the  defendants, 
and  complained  of  In  the  said  bill,  is  not  an  in- 
fringement of  the  right  secured  to  (be  com- 
plainants under  and  by  virtue  of  the  letters 
^tent  re  issued  and  granted  to  William  W. 
Woodworth.  administrator,  on  the  eighth  day 
of  July,  in  the  year  one  thousand  eight  huadrea 
and  forty-five,  referred  to  In  the  said  hi!),  and 
under  and  by  virtue  of  (he  several  mesne  con- 
veyances recited  in  the  said  bill :  and  thereupon 
the  court  doth  order,  adjudge  and  decree,  tbat 
the  complaiuflnts'  said  bill  be,  and  the  saine 
hereby  is  dismissed,  with  costs. 

*The  complainants  appealed  to  this  [*214 
court. 

It  was  argued  by  Mmrt.  Keller  and  O. 
T.  Curtis  for  the  appelhmts.  and  Mr.  Whll- 
SiuF  for  the  appellees. 

The  reporter  finds  himself  nnable  to  give  an 
intelli^hie  explanation  of  the  arguments  of 
counsel,  without  introducing  engravings,  which 
would  be  out  of  place  in  a  law  book.  In  fsct, 
models  were  used  in  the  ailment  before  the 
court.  He  Is  compelled,  therefore,  to  omit  all 
the  arguments  of  counsel. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  bill  before  us  was  filed  against  Flske 

and  Norcross  by  the  assignees  of  Woodwixth's 
patented  machine  for  planing  boards,  and  of 
tonguins  and  grooving  them. 

It  is  alleged  that  a  planing  machine,  patenteft 
to  Norcross,  and  used  by  the  defendants,  vss 
substantially  in  its  combination,  and  in  the  ^^ 
suit  it  produced,  the  same  as  that  assi^ed  to 
the  complainants,  for  a  district  in  which  the 
defendant's  machine  was  used;  that  the  com- 
plainant's patent  was  the  elder,  and  that  the 
use  of  Norcross'  machine  was  an  infringe- 
ment of  that  invented  by  William  Woodworth. 

The  Circuit  Court  dismissed  the  bill  on  the 
hearing:  and  it  Is  tbis  decree  we  are  called  on 
to'revise.  Theconlestio  tbecourt below  cooM 
hardly  have  been  more  stringent;  and  much 
consideration  was  obviously  bestowed  on  the 
case  by  the  judge  who  decided  it,  as  appears 
from  his  opinion,  which  is  laid  before  as,  the 
accuracv  of  which  opinion  and  the  decree 
founded  on  it.  we  are  called  on  to  examine. 
Before  doing  so.  It  is  proper  to  state  that  the 
machine  used  by  the  defendaots  does  not 
tongue  and  groove  boards,  and  that  this  part  of 
Woodworth^  machine  is  not  in  controversy. 

It  ts  insisted  that  Woodworth 's  monopoly  ex- 
tends to  his  mode  of  reducing  a  plank  to  id 
equal  thickness,  and  a  principal  question  ii 
whether  the  patentee  sets  ap  any  such  claim. 
It  is  provided  by  the  6th  section  of  the  Act  of 
1U35.  that  in  case  of  any  machine  the  inventor 
shall  fully  explain  tlie  principle  and  llie 
several  modes  in  wliich  he  lias  contemphted 
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the  application  of  that  principle  and  character, 
by  which  it  may  be  distinguished  from  other 
inventions:  "And  shall  particularly  necify 
and  point  out  the  part,  ImproTement,  ana  com- 
bination, which  he  claims  as  his  own  Invention 
or  discovery."  An  improvemeQi  of  a  machine 
is  here  claimed  as  having  been  Invented, 
and  the  stntute  requires  that  such  improve- 
ment tJiall  be  particularly  specified:  it  is  to  be 
done  in  wriiing,  and  the  applicant  is  to  swear 
that  be  believes  he  h  the  first  inventor  of  the 
improvement.  This  is  required,  so  that  tbe 
rablic  may  know  what  they  are  prohlUled 
215*]  *rrom  doing  during  tbe  existence  of 
tlie  monopoly,  and  what  they  are  to  have  at  the 
end  of  the  term,  as  a  conuderation  for  the 
grant. 

In  tbe  words  of  Lord  Campbell,  In  Boatings 
V.  Brown,  1  Ellis  &  Blackburn,  453,  "Tbe 
patentee  ought  to  state  distlDctly  what  it  is 
for  which  be  claims  a  patent,  and  describe  the 
limits  of  the  monopoly or.  in  the  language  of 
this  court,  in  Eoam  v.  Eaton,  7  Wheat.,  484: 
It  is  for  the  purpose  of  warning  an  innocent 
purchaser,  or  other  person,  using  the  m;<cblne, 
of  his  infringement,  and  at  the  same  time  of 
taking  from  the  inventor  tbe  means  of  practlc- 
iDj;  upon  tbe  credulity  or  fears  of  other  persons, 
by  {MnetendiDg  that  hU  Invention  was  alfferent 
from  ita  ostensible  objects. 

Have  these  requirements  been  compiled  with 
by  Woodworth,  as  respects  a  claim  for  planing 
boards  to  an  equal  ibickaess?  He  obtained  a 
patent  for  his  machine  in  1828,  which  was 
surrendered  by  bis  executor  in  1645,  for  want 
of  a  proper  speciflcaiion.  and  a  second  patent 
issued,  and  oo  this  re-issued  patent  the  case 
rests.  For  its  better  understanding  we  give 
extracts  from  the  claim  and  specifications; 
they  are  the  same  thai  were  relied  on  by  tbe 
Circuit  Court,  and  are  as  follows:  "What  is 
claimed  therein  as  the  invention  of  William 
Woodworth,  deceased,  is  the  employment  of 
rotary  planes,  substantially  such  as  herein  de- 
scribed, in  combination  with  rollers,  or  uy 
analogous  device  to  prevent  the  boards  from 
being  drawn  up  by  the  planes,  when  cutting 
upwarda;  or  from  the  reduced  or  planed  to 
the  unplaned  surface  as  described."  And  after 
wards, 

Tbe  effect  of  the  pressure  rollers  in  these 
operations  being  such  as  to  keep  the  boards, 
&c. ,  steady,  and  prevent  the  cutters  from  draw- 
ing the  boards  towards  the  center  of  the  cutter 
wheel,  whilst  it  is  moved  through  by  machin- 
ery. In  the  planing  operation  the  tendency 
of  the  plane  is  to  lift  the  boards  directly  up 
against  the  rollers;  but  in  the  tonguing  and 
grooving  tbe  tendency  is  to  overcome  the  fric- 
tioD  occasioned  by  tbe  pressure  o^  the  rollers." 

This  language,  so  far  from  claimliu;  the  new 
truth  or  tbe  result  now  contended  ror  as  the 
invent  ion  or  dlscovei?,  does  not  describe  or 
even  su^xest,  either  of  tbem. 

The  claim,  or  summing  up,  however,  is  not 
to  be  taken  alone,  but  in  connection  with  the 
specification  and  drawings;  the  whole  instrU' 
ment  is  to  be  construed  together.  But  we  are 
to  lo(4[  at  the  others  only  for  the  purpose  of 
enabling  us  correctly  to  IntOTpret  Uie  claim. 

The  spedflcation  begins  by  saying,  *'  the  fol- 
lowing u  a  full,  clear  and  exact  description  of 
the  method  of  planing,  tonguing  and  grooving 
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plulk  or  boards,  invented  by  William  Wood- 
worth,  deceased," 

*Here  the  invention  is  denominated  [*2 1  O 
a  mtf  hod  of  planing,  tonguing  and  grooving, 
but  not  of  reducing  to  an  uniform  thickness. 

Tbe  specification,  then,  after  describing  tbe 
mode  of  preparing  tbe  board,  proceeds  thtis: 
"When  the  plank  or  boards  have  been  t)lu^ 
prepared  (on  a  separate  machine),  they  may  Ik 
placed  on  or  against  a  suitable  carriage,  resting 
on  a  frame  or  platform,  so  as  to  be  acted  upon 
by  ^  rotary  cutting  or  planing  and  reducing 
wheel,  wfafch  wheel  may  be  made  to  revolve 
either  horizontally  or  vertically,  as  may  be 
preferred.  The  carriage  which  sust^ns  the 
plank  or  board  to  be  operated  upon,  may  be 
moved  forwards  by  meansofarack  and  pinion, 
by  an  endless  chain,  or  band,  by  geared  friction 
rollers,  or  by  any  of  the  devices  well  known  to 
machinists  for  advancing  a  carriage,  or  ma- 
terials to  be  acted  upon  In  machines  for  various 
purposes.  The  plank  or  board  is  to  be  moved 
on  towards  the  cutting  edges  of  the  cutters,  or 
knives,  on  the  planing  cvlinder,  so  that  its 
knives  or  cutters,  as  they  revolve,  may  meet 
and  cut  the  plank  nr  board,  In  a  direction  con- 
trary to  that  in  which  it  is  made  to  advance. 
Tbe  .edges  of  the  cutters  are  in  this  method 
prevented  from  coming  first  Into  contact  with 
Its  surface,  and  are  inide  to  cut  upwards  from 
the  reduced  part  of  tbe  plank  towards  said  sur- 
face ;  by  which  means  their  edges  are  protected 
from  injury  by  gritty  matter,  and  the  board,  or 
plank,  is  more  evenly  and  better  planed  than 
when  moved  in  tbe  reversed  direction." 

There  Is  afterwards  a  reference  to,  and  ex- 
planation of,  the  drawings,  as  follows:  "  In  the 
accompanying  drawings,  figure  1,  is  a  perspec- 
tive representatioD  of  the  principal  operating 
parts  01  the  machine,  when  arranged  and  com- 
bined for  planing,  tonguing  and  grooving;  and 
when  so  arran^d  as  to  be  capable  of  planing 
two  planks  at  the  same  time,  the  axis  of  this 
planing  wheel  b^ng  placed  vertically." 

And  again,  "  the  rollers  f.  f.  f.,  which  stand 
Tcriically,  are  to  be  made  lo  press  against  the 
piank  and  keep  It  close  to  the  carriage,  and 
thus  prevent  the  action  of  the  cutters  from 
drawing  the  plank  up  from  its  bed,  in  cutting 
from  the  planed  surface  upwards;  they  may  be 
borne  against  it  by  means  of  weights  or  springs, 
in  a  manner  well  known  to  machinists  In  a 
single  horizontal  machine,  the  horizontal  fric- 
tion rollers  may  he  geared,  and  the  pressure 
rollers  placed  above  them  to  feed  the  board, 
with  or  without  the  carriage,  a  bed  plate  being 
used  directly  under  the  planing  cylinder." 

And  afterwards,  in  describing  tbe  process 
for  tonguing  and  grooving,  he  says:  "  Tlie 
edges  of  the  plank,  as  Ite  planed  part  passes  tbe 
planing  cylinder,  are  brought  into  contact  with 
the  above-described  tonguing  and  grooving 
wheels,  which  are  so  *placed  upon  these  [*2 1 T 
shafts,  as  that  tbe  tongue  and  groove  sbatl  be 
left  at  the  p^roper  distance  from  tbe  face  of  the 
plank;  tbe  latter  being  sustained  against  the 
planing  cylinder  by  means  of  tbe  carriage,  or 
bed  plate  or  otherwise,  so  that  it  cannot  devi- 
ate, but  must  be  reduced  to  a  proper  tltickness 
and  correctly  tongued  and  grooved." 

* '  To  meet  i  he  different  thickness  of  the  plank 
or  boarda,  the  bearings  of  tbe  shaft  of  the  cylin- 
der must  be  made  movable  by  screws,  or  other 
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means,  to  adjust  it  to  the  work;  orthecarritwe 
or  bed  plate  may  be  made  bo  as  to  raise  the 
board  or  plaok  up  to  the  planing  cylinder." 

The  means  to  produce  Ihe  result  of  reducioe 
the  board  to  an  equal  thickness  in  a  horizontal 
macfaine,  are  the  pressure  rollers  f.  f.  above  the 
plauk,  operating  in  connection  wiLb  two  feed 
roUeis;  and  the  pressure  rollers  (says  the  speci- 
flcatinn)  "  may  be  held  down  by  springs  or 
weighted  levers,  which  it  has  not  been  neces- 
sary to  show  in  this  drawing,  as  such  are  in 
common  use."  These  rollers  are  not  claimed 
as  new,  but  are  here  admitted  to  be  old,  and  to 
have  been  in  common  use  when  the  patent  was 
graoled;  nor  is  any  intimation  given  in  the 
spedflcaUon  or  claim,  that  the  pressure  rollers 
were  intended  to  be  used  in  any  combination 
for  the  purpose  of  reducing  a  Ixwrd  to  an  equal 
thickness.  In  the  description  of  the  ori^oal 
machine,  patented  in  182t(.  the  pressure  rollers 
are  not  mentioned  at  all.  but  they  are  set  forth 
as  having  belonged  to  the  original  machine  in 
the  amended  apeciflcatian  of  1645:  and  wblcb 
laat-deecribed  machine,  experts  declare,  materi- 
ally differs  from  the  original  as  patented  in 
1828.  But  as  it  is  not' necessary,  in  this  case, 
to  go  into  the  allegation  of  variance  set  forth  in 
the  answer,  we  will  proceed  at  once  to  examine 
the  question  of  infringement.  And  to  do  this, 
we  must  first  inquire  what  Woodworth's  claim 
to  novelty  of  combination  and  invention,  is. 
His  rotary  cutter  wheel  is  old,  his  bed  plate  is 
old,  and  his  pressure  rollers  are  old  likewise. 

The  invention  relied  on  is  a  new  combination 
in  the  machine  of  three  elements,  to  produce 
the  result  of  planing  a  plank  against  its  motion 
through  the  machine ;  and  the  claim  of  monop- 
oly's ,the  employment  of  rotary  planes  in  com- 
bination with  the  face  of  a  bench,  and  pressure 
rollers,  to  prevent  the  board  from  being  drawn 
up  by  the  planes  when  cutting  upwards,  or 
from  the  reduced  or^phuied  to  ^e  nnphuied 
surface,  as  described. 

As  the  board  advances  on  the  rotary  cutters 
thev  will  strike  it  thirty  times  in  a  second,  and 
violently  tend  to  lift  it  into  the  knives:  and  to 
keep  it  down  to  the  bench,  a  strong  pressure  is 
ret^uired.  And  in  the  next  place,  the  cutters 
being  over  the  horizontal  bed,  and  stationary,  at 
218*J  a  fixed  distance  from  It,  and  the  "board 
pressed  down  to  it  so  forcibly  as  to  crush  out 
the  winds  in  warped  lumber,  the  machine  will 
of  necessity  reduce  the  board  to  an  equal  Uiick- 
ness  throughout. 

NorcroBsr  planing  machinetia  an  imprOTe- 
ment  of  Hill's.  Which  was  in  use  when  Wood- 
worth  invented  bis  in  1838.  Hill  used  the  ro- 
tary cutter,  which  he  placed  on  the  under  side 
of  the  bench,  with  a  section  cut  through  it ;  the 
cutters  extending  through  the  bench  to  the  up- 
per side,  so  far  as  to  take  from  the  board,  pass- 
ing over  the  flat  surface  above,  the  depth  of 
wood  desired.  Feed  rollers  were  employed  to 
forward  the  board,  and  a  steel  sprliu;  (made  of 
the  section  of  a  hand  saw)  was  used  to  keep  the 
board  steady.  The  spring  pressed  a  smooth 
metal  surface  on  the  beard,  and  operated  as  a 
pressure  roller  does.  But  then,  this  spring  was 
not  used  for  the  purpooe  that  Woodworth  used 
his  pressure  rollers,  m  this,  that  the  face  of  the 
bench  above  the  cutters  prevented  the  board 
from  being  drawn  into  them;  the  cutlers  drew 
It  down  to  the  bench,  bo  that  this  bench  ii  Uie 
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analogous  device  to  Woodworth's  pressure  roll- 
ers,  and  is  also  in  combination  with  ttie  rotary 
cutters;  hence  these  two  elements  existed,  thus 
combined,  when  Woodworth  got  his  patent 

Hill's  machine  bad  a  bar  immediately  over 
the  cutters,  and  covering  the  cut  through  the 
bench,  where  the  knives  reTcdved;  between  this 
bar  and  Ihe  bench  the  feed  rollers  forced  the 
board,  but  as  the  rest  bar  was  stationary,  and 
the  cutler  wheel  also  stationary,  and  the  culten 
extended  to  a  fixed  distance  above  the  upper 
face  of  the  bench,  the  consequence  was  that 
the  board  came  through  the  machine  of  an  un- 
equal thickness.  To  overcome  this  defect,  Kor- 
croae  made  the  rest  bar  (previously  stationarr) 
the  cap  of  a  square  frame,  on  the  vertical  side 
pieces  of  which  he  fixed  the  Journals  of  his 
cutter  wheel,  the  cutters  and  rest  bar  being 
stationary  relatively  to  each  other,  and  always 
the  same  distance  apart.  This  frame  is  sup- 
ported in  a  fitationaty  guide  frame  fastened  to 
the  bench,  and  so  made  as  to  allow  a  free  verti- 
cal movement  up  and  down  the  rest  bar  and 
cutting  cylinder.  As  the  board  passes  over  the 
face  of  the  bench,  and  under  the  rest  bar,  the 
whole  weight  of  the  sliding  frame  rests  on  the 
board,  and  as  the  cutlers  strike  it  at  a  gauged 
distance  from  the  bar,  and  as  they  move  up 
and  down  with  the  bar.  it  follows  that  whea 
the  board  in  its  roiwh  state  is  of  an  unequal 
thickness,  and  the  side  presented  to  the  cutters 
is  pressed  down  to  the  bench,  the  thicker  parts 
of  the  board  will  force  up  the  movable  frame 
and  draw  up  the  rest  bar  and  cutters  above  the 
bench,  equal  to  the  increased  thickness  of  the 
board,  which  will  be  dressed  to  the  thickness 
of  the  space  the  cutters  and  rest  are  set  apart. 
Opposite  to  the  outer  part  of  the  rest  F.  that 
section  of  the  bed  over  which  the  planed  sur 
face  of  the  board  passes,  *Is  a  bar.  hori-  [*21B 
zontal  to  the  rest.  The  two  bars  form  a  throat- 
irfece,  which  serves  to  hold  the  board  steady  as 
it  passes  through  the  machine. 

In  view  of  this  state  of  facta  the  rule  is,  that 
if  a  combination  has,  as  here,  three  different 
known  parts,  and  the  result  is  proposed  to  be 
accomplished  bv  the  union  of  alfthe  parts,  ar- 
ranged with  reference  to  each  other,  the  use  of 
two  of  theee  parts  only,  combined  with  a  tiiird, 
which  is  substantially  different  In  the  manner 
of  its  arrangement  and  connection  with  the 
others,  is  not  the  same  combination,  and  no  in- 
fringement. 

The  (M)mbinatton  and  arrangement,  as  appears 
from  the  teatimony  of  exprata,  and  by  a  com- 
parison of  the  models  and  drawing  presented 
to  lis,  was  the  only  novelty  in  the  invention  of 
Woodworth.  Bentbam,  m  Anrll,  1793,  de- 
scribed a  rotary  cutter  and  an  adjustable  bench, 
which,  when  adjusted,  became  fixed,  so  that 
the  l>oard  would  be  of  a  determinate  thickness 
when  passed  between  them. 

The  Hill  machine  cut  the  plank  from  its 
planed  to  its  unplaned  surface,  and  had  feed 
rollers  and  a  spring  to  keep  it  down  to  the  bed; 
while  the  bed  served  to  prevent  the  plank  fmn 
being  drawn  into  the  cutters. 

The  Baltimore  machine  (as  the  one  witness 
who  describes  it  deposed)  reduced  the  plank  to 
a  uniform  thickness  by  passing  it  between  a 
fixed  bed  and  a  fixed  cutter,  and  kept  it  down 
on  the  I>ed  by  a  pressure  roller. 

The  Frendk  machine  of  Roguln,  patented  and 
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in  nae  as  early  as  1818,  had  a  rotary  cutter  and 
bench;  they  were  stalionarv  relativL-ly  to  each 
other,  and  must  have  cut  the  board  of  an  even 
tfaickneas  bad  it  been  pressed  so  hard  to  the  bed 
■8  to  force  out  the  ytaxpa;  but  this  seenu  cot  to 
hare  been  the  case.  The  cut  of  the  planes  was 
vitta  the  advance  of  the  board  through  the 
machine,  and  from  the  unplaned  to  the  planed 
surface;  and  for  this  reason  the  lift  of  the  cut- 
ters was  Tery  slight.  The  plank  was  kept 
steady  by  a  rest  bar  as  in  Hill's  machine. 

TbiB  is  all  we  deem  necessary  to  describe,  in 
remrd  to  other  madilnes.  to  the  end  of  passing 
judgment  on  the  question  of  infringement.  As 
to  the  question  of  ori^nality  of  the  Woodworth 
machine,  compared  with  the  other  earlier 
planing  machines  produced  In  evidence,  and 
explained  by  experts:  and  second,  as  to  the 
question,  whether  the  original  m^hine,  for 
which  Woodworth  obtained  his  patent  in  1838, 
bad,  or  had  not  pressure  rollers  in  connection 
with  other  rolleni,  and  which  are  now  claimed 
u  the  main  element  of  the  machine  repatended 
in  184S,  we  forbear  from  deciding,  as  we  sup 
poae  these  questions  would  be  more  appropri- 
ately left  toa  jury  on  issues,  where  the  witnesses 
could  be  heard  in  open  court.  It  is  deemed 
220*]  proper  to  *rfemark  that  the  fact  of  pro- 
curing a  patent  for  a  new  and  useful  machine 
in  1^5,  under  the  assumption  of  a  re-tssue, 
which  was  not  useful  as  patented  in  1838,  for 
want  of  feed  and  pressure  rollers  now  used  as 
is  alleged  in  defsnse,  would  present  a  question 
of  fraud,  committed  on  the  public  by  the  pat- 
entee by  giving  bis  re-Issued  patent  of  1845, 
date,  as  an  original  discovery,  made  in  1838, 
and  thereby  overreaching  similar  inventions 
made  between  1838  and  1815, 

There  is  one  feature  in  Norcross'  machine, 
and  covered  hy  his  patettt,  which  is  not  claimed 
0  be  an  tofrlBgraient.  It  is  this:  as  the  board 
passes  under  the  rest  bar  F,  it  is  weighted  down 
on  the  edge  of  that  section  of  the  bed  over 
which  the  plank  first  passes.  The  rest  bar  is 
slifchtly  concave  and  bears  heavily  on  the 
planed  end  oftthe  plank;  the  further  side  of 
that  section  of  the  bed  over  which  the  board 
last  passes,  being  somewhat  depressed,  and 
;nade  lower  by  a  beveling  than  the  opposite 
section.  By  this  means  the  board  is  bent,  and 
struck  by  the  cutters  on  a  concave  surface;  the 
grain  of  the  wood  being  condensed  by  the  bend 
in  the  boards,  so  as  to  grasp  the  knots  more 
firmly,  and  prevent  them  from  being  thrown 
fnit  by  the  cutter,  and  also  to  prevent  the  fibres 
from  eating  into  the  planed  surface.  Because 
of  the  boara  being  bent,  the  Norcross  machine 
cannot  he  used  for  tonguing  and  grooving 
boards,  as  the  edges  of  the  boards  must  Ik 
straight  to  perform'tbese  operations. 

From  the  distance  the  pressure  rollers,  in 
Woodwortb's  machine,  have  to  be  separated  so 
as  to  give  the  cylinder  room  to  rotate,  the  board 
tends  to  curve  upwards,  and  is  cut  on  a  convex 
surface,  thus  loosening  the  knots,  and  causing 
them  to  be  thrown  out,  and  causing  the  surface 
of  the  planed  board  to  be  eaten  in  where  the 
wood  is  cross  grained  or  coarse,  and  also  to  be 
uneven,  and  full  of  small  ridges. 

We  must,  however,  disregard  Ibis  last  Im- 
provement in  Korcrou's  machine,  and  also  dis- 
card the  parts  of  Woodworih's  machine  which 
tongue  and  groove,  and  treat  his  invention  as 
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a  single  machine  for  planing  boards  on  one  side 
only;  and.  on  this  state  of  the  facts  try  the 
question  of  infringement.  To  iofrinse,  Nor- 
cross must  use  all  the  parts  of  Wooaworth's 
combination.  1.  The  use  of  rollers  to  keep  the 
board  firmly  to  the  bed,  and  prevent  it  from 
being  drawn  into  the  cutters  and  torn  to  pieces, 
and  to  press  out  the  warps,  is  the  prmcipal 
claim  to  invention.    Norcross  uses  no  such 

Eressure  rollers,  nor  can  they  be  employed  in 
is  machine  to  such  purpose. 
But  it  is  insisted  that  the  section  of  the  bed 
plate  In  Norcross'  nuchine,  over  which  Uie 
unplaned  board  passes  before  it  reaches  (he 
cutter,  is  equivalent  to  the  pressure  roller  of 
Woodworth;  and  that  the  tbroatpiece  is  equiv- 
alent. In  its  operation,  to  his  •stationary  r*2 3 1 
roller.  3.  That  Norcross  uses  his  rest  F.  as  an 
equivalent  to  Woodworth's  bed  plate;  that  the 
front  section  of  the  t>ed  being  used  for  the 
Pfessure  roller,  and  acting  in  combination  with 
the  restF,  representing  Woodworth's  bed  plate, 
and  the  cutter  operating  alike  in  both  machines, 
it  follows  that  Norcross,  in  fact,  used  Wood- 
worth's  combination,  but  disguised  it  by  turn- 
ing Woodworth's  machine  upside  down. 

The  remarks  of  Judge  Sprague  (who  decided 
this  cause  in  the  Circuit  Court),  made  In  answer 
to  the  foregoing  argument,  are  so  distinct  and 
satisfactory  to  us,  that  we  deem  proper  that 
they  should  be  adopted  in  this  opinion.  They 
are  as  follows: 

"The  plaintiff's  witnesses,  when  asked  in 
what  part  of  the  defendant's  machine  they  find 
the  plaintiff's  pressure  roller,  are  divided  in 
opinion :  some  of  them  say  that  it  is  the  bed. 
because  tliat  prevents  the  boacd  from  being 
drawn  into  the  axis  of  the  cutter,  considering 
that  funcUon  as  the  characteristic  of  the  plaint- 
iff's roller.  Others^find  it  in  what  Is  called  the 
rest,  because  that  presses  the  board  down  upon 
the  bed.  But  in  the  Hill  machine,  the  roller 
performed  the  same  office  of  pressing  the  board 
down,  and  the  bed  the  same  office  of  prevent- 
ing it  being  drawn  towards  the  axis.  If  either 
of  these  sets  of  witnesses  be  correct,  the  Hilt 
machine  contained  the  plalnUff's  pressure  roller, 
and  as  it  bad  also  a  beo  piece  and  rotary  cutter, 
it  would  follow  that  it  had  the  plaintiff's  com- 
bination. Buch  a  construction,  therefore,  can- 
not be  maintained.  The  truth  Is,  that  after  the 
Hill  machine  it  was  only  left  to  Woodworth  to 
make  some  new  arrangement  of  the  three  ele- 
ments, that  Is,  some  new  mode  of  comhii»ticm. 
Woodworth's  invention  may  be  regarded  as  an 
improvement  upon  Hilt's.  If  I^rcross  uses 
this  improvement,  then  he  infringes,  whatever 
he  may  add  to  it,  or  with  whatever  new  inven- 
tion he  connects  it.  If  be  does  not  use  this 
improvement  he  does  not  infringe,  although  he 
may  by  other  means  woric  oat  tite  same  ulti- 
mate result." 

"What,  then,  is  the  ^improvement  which 
Woodworth  made  on  the  Hill  machine?  He 
took  the  rotating  cylinder,  which  wasinafixed 
position  below  the  tied,  and  placed  it  lu  a  fixed 
position  above  the  bed.  Thisis  the  only  chauge 
in  the  arrangement  of  the  tliree  elements.  But 
it  transferred  to  the  pressure  roller  a  function 
wUch  before  had  been  performed  by  tlte  bed. 
In  HUl's  machine  the  pressure  roller  only  kept 
the  board  down  upon  the  bed,  the  latter  keep- 
ing it  from  being  drawn  into  the        of  the 
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cutter.  In  Woodworth'B,  the  pressure  roller 
performs  both  these  offices.  The  effect  of  this 
is  lo  plane  the  board  on  the  upper  side  instead 
of  the  lower,  and  the  result  of  that  Is,  that  the 
board  comes  out  of  an  uniform  thickness,  which 
WHS  not  accomplished  bv  Hill.  In  his  machine, 
222*1  the  rotary  cylinaerbein^*placed  below 
the  bed,  with  the  knife  projecting  above  it,  the 
edge  of  the  knife  was  kept  at  a  fixed  dislaoce 
above  the  upper  surface  of  the  bed,  and  cut 
from  the  lower  side  of  the  board,  through  Its 
whole  leniEih  and  breadth,  so  much  of  it  as  was 
equal  to  that  distance.  Thus,  If  the  edge  of 
the  knife  was  a  quarter  of  an  inch  above  the 
bed,  and  the  board  be  pressed  closely  to  it,  it 
would  take  off  a  quarter  of  an  inch  of  the  under 
Bide  of  the  board  through  its  wholeexient,  and 
if  it  was  of  an  unequal  thickness  before,  it 
would  remain  of  an  unequal  thickness.  By 
placing  the  cylinder  in  a  nxed  position  abovn, 
and  keeping  a  certain  distance  between  the 
edge  of  the  cutter  and  the  bed.  and  all  of  the 
board  above  that  distance  being  taken  off  by 
cutting  on  the  upper  side.  It  necessarily  comes 
out  of  a  uniform  thickness." 

"  Now  let  us  look  at  the  Norcroas  machine. 
If  it  has  any  part  which  is  equivalent  to  the 
pressure  nuler.  It  k  the  rest.  Let  ub,  then, 
for  the  sake  of  clearness,  consider  that  to  be  a 
pressure  roller.  What  then  has  been  done  by 
Norcrosst  He  has  left  the  arrangement  of  the 
three  elements  the  same  as  it  was  in  Hill's. 
The  rotary  cvUnder  is  below  the  bed;  the  press- 
ure roller  stilt  keeps  the  board  down  upon  the 
bed,  and  the  bed  keeps  it  from  being  drawn  in- 
to the  axis  of  the  cutter.  His  improvenibnt  U 
this:  he  baa  made  the  culling  cylinder  mov- 
able, vertically,  which  it  was  not  before,  and 
has  connected  it  with  bis  rest,  that  is,  with  the 
pressure  roller,  so  that  when  the  latter  is  forced 
upwards  by  the  increased  thickness  of  the 
board,  it  draws  the  cutter  upwards  wilb  It, 
which  thereby  is  made  to  cut  just  as  much 
more  from  the  under  side  of  the  board,  as  the 
roller  Is  pressed  up  by  the  increased  thickness. 
liy  this  contrivance,  the  edge  of  the  cutter  is 
kept  in  a  fixed  relation  to  the  rest,  or  in  other 
words,  the  pressure  roller;  the  space  between 
them  being  alwavs  the  same,  whereas  in  Hill's, 
and  also  in  Woodworih's,  the  edge  of  the  knife 
bad  a  fixed  relation  to  the  bed,  and  not  to  the 
pressure  roller.  The  defendant,  therefore,  has 
made  a  new  and  independent  InvenUoo,  and 
does  not  use  the  arran^ment,  or  mode  of  com- 
bination of  the  plaintiff." 

Fur  the  reasons  above  stated,  we  are  of  opin- 
ion that  the  machine  of  the  respondents  did 
not  Infringe  the  patent  of  ibe  complainanls, 
and  there^re  order  that  the  decree  of  the  Cir- 
cuit Court  dismissing  the  bill  be  affirmed. 

Memn.  Juttiee*  BIcI«eaui«  Wagme*  and 
NeUoiti  dissented. 

Mr.  JiuUee  McLean: 

I  dissent  from  the  opinion  of  the  court.  The 
defendants  rest  their  defense  on  three  grounds: 
223*1  *1.  A  want  of  novelty  In  Woodworth's 
Invention. 

3.  That  in  the  new  patent  of  Wood  worth  ^Is- 
sued on  the  surrender  of  the  old  one,  to  correct 
the  specifications,  a  new  InventloD  la  claimed, 
not  contained  In  the  first  patent. 
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8.  That  the  defendant's  machine  is  substao- 
tially  different  from  the  plaintiff's. 

The  Woodworth  patent  has  been  a  subject  of 
Investigation  frequently  before  the  Circnit 
Courts  of  the  United  Stales,  and  of  this  court 
And  although  the  originality  of  the  invention 
has  been,  I  oelicve,  uniformly  sustained,  still, 
the  fact  of  novelty  depends  upon  proof,  and 
may  be  disputed  by  anyone  against  whom  suit 
is  brought.  The  patent  is  prima  facie  evidence 
of  right  Id  the  patentee.  A  defense  which 
denies  the  novelty  of  the  Invention,  must  be 
proved. 

The  original  patent  of  Woodworth  is  dated 
the  27th  o1  December,  1828.  He  describa  his 
invention  to  bean  "  improvement  In  the  method 
of  planing,  tongulng.  crrooviog  and  culling  into 
moldings,  of  either  plank,  boards  or  any  other 
material,  and  for  reducing  the  same  to  an  equal 
width  and  thickness,  and  also  for  facing  and 
dresdng  brick,  and  cutting  moldings,  or  fsciog 
meialHc,  mineral  or  other  substances.  He  then 
describes  the  machinery  by  which  this  result  is 
produced.  And  be  says.  In  the  conclusion,  thai 
he  does  not  claim  the  invention  of  circular  saws, 
or  cutter  wheels,  knowing  they  have  long  been 
in  use;  but  he  claims  as  his  Invention,  the  im- 
provement and  application  of  cutter  or  pUiniiw 
wheels  lo  planing  boards,  &c. ,  as  above  stated, 
&c. 

There  is  no  claim,  in  his  written  specifica- 
tions, for  pressure  rollers  on  both  sides  of  itae 
culling  cylinder,  which  confine  the  board  in 
its  place,  and  necessarily  reduced  it  lo  an  equ&I 
thickness;  but  in  the  drawings,  these  rollers 
appear  at  the  proper  plac^  and  are  so 
arranged  as  to  reduce  the  board  to  a  uniform 
Ihickneaa. 

The  written  spedflcationa,  including  the 
drawings,  constitute  a  part  of  the  patent,  and 
must  be  construed  as  the  claim  of  the  plaintiff. 
In  Ryan  v.  Ooodmn,  8  Sunm.,  514,  it  is  said, 
if  the  court  can  perceive,  on  the  whole  Instru- 
ment, the  exact  nature  and  extent  of  the  claim 
mado  by  the  inventor,  it  is  bound  to  adopt 
that  interpretation,  and  to  give  it  full  effect. 
The  same  is  held  in  Wyeth  v.  ISlone,  1  Story, 
270,  288;  and  in  Anwi  v.  Howard,  1  Sumo., 
482.  485,  it  Is  said  ''the  drawiom  are  lo  be 
taken  in  connection  with  the  words,  and  if,  by 
a  comparison  of  the  words,  and  the  drawings, 
the  one  would  explain  the  other  stifflcienily  lo 
enable  a  skillful  mechanic  lo  perform  the  wotk. 
the  specification  is  suffldent."  Wuxam  v. 
Elue,  1  Car.  &  P.,  556.  Is  to  the  same  effect 

Formerly,  iMlents  were  construed  strictly  as 
giving  monoplies;  *but  of  late  years,  in  (*224 
clngland.  invenlions  are  tn-ated  differently, 
and  a  liberal  view  la  taken  in  favor  of  the 
right.  (Btanehard  v.  Sprague,  8  8umn.,  535, 
This  has  been  the  settled  doctrine  in 
this  country,  and  it  is  founded  upon  the  hlsrh- 
esf  considerations  of  policy  and  justice.  The 
opinion,  delivered  by  my  brother  Curtis  this 
morning,  as  the  organ  of  the  court,  cites  the 
authorities. 

No  paient,  it  is  believed,  which  has  ev^*  been 
grantM  in  this  country,  has  been  ao  much  liti- 
gated aa  this  one.  This  affords  no  unsatisfac- 
tory evidence  of  its  value.  Very  shortly  after 
Woodworth's  machine  was  put  tn  operation,  s 
system  of  piracy  was  commenced,  and  al- 
though twenty-five  yean  have  elapsed,  wrnxx- 
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ous  suits  are  still  pendiDg  fH>Qte8tiDg  the  right. 
Mr.  Jiutiee  Story  was  one  of  the  first  juduee 
whose  duties  required  blm  to  scrulintze  Uiis 
patent  in  all  its  parts,  and  he  sustained  U  in  all. 
This  was  before  the  speciflcations  were  cor- 
rected. And  this  court  also  Bustained  it,  Id 
?  How.,  712,  where  it  says  "the  speciflcations 
accompanying  the  application  for  a  patent  are 
BUflicicntty  full  to  enable  a  mechanic  with 
ordinary  akill  to  buitd  a  machine."  Ajid  this 
is  what  the  tow  requires. 

In  the  oorrectea  specifications  the  patentee 
says;  "Having  thus  fully  described  the  parts 
and  combinations  of  parts,  and  operation  of 
tiie  machine  for  planing,  tonguing,  and 
grooving  boards  or  plank,  and  shown  various 
modes  in  which  the  same  may  be  couatructed 
and  made  to  operate,  witliout  changing  the 
principle  or  mode  of  operation  of  the  madiine, 
wlut  is  claimed  tliercin,  as  the-  invention  of 
WillUm  Woodworth,  deceased,  is  the  employ- 
ment of  rotary  planes,  sutwtaQtially  as  herein 
deKr!l>ed,  in  combination  with  rollers  or  any 
analogous  device,  to  prevent  the  boards  from 
being  drawn  up  by  the  planes,  when  cutting 
upwards,  or  from  the  planed  to  the  unplancd 
surface,  as  described.  And  also  the  combina- 
tion of  ilie  rotating  planes  with  the  cutter 
wheels,  for  tonguing  and  grooving,  for  the 

C poses  of  planing,  tonguing  and  grooving 
rds,  &c.,  at  one  operation,  as  described." 
"And,  Anally,  the  combinalioo  of  either 
the  tonguing  or  grooving  cutter  wheel,  for 
tonguing  and  grooving  boards,  &c..  with  the 
pressure  rollers,  as  described:  the  effect  of  the 
piesBure  in  these  operations  Iwing  such  as  to 
keep  the  boards,  i&c.,  steady,  and  prevent  the 
cutters  from  drawing  the  boards  towards  the 
center  of  the  cutter  wheels,  whilM  it  is  moved 
through  by  machinery,"  &c. 

L.  Uoguin,  of  France,  in  the  years  1817  and 
1618.  invented  a  machine  for  planing,  grooving 
wood,  Ddoldings,  &c,  it  is  allegra,  substan- 
dally  on  the  same  principles  as  Woodworth'e 
machine. 

225*]  *A  considerable  number  of  experu 
were  examined  in  the  Circuit  Court,  on  both 
sides,  and  their  opinions,  as  usual  in  such  cases, 
were  directly  in  conflict.  Such  testlmouy, 
being  written,  canpot  lead  the  court  to  a  satu- 
factuiy  result,  by  weighing  the  evidence,  as 
might  bo  done  by  a  jury,  where  the  witnesses 
sre  examined  in  open  court.  There  seems  to 
be  no  other  mode  of  arriving  at  a  correct  con- 
clusion, than  to  read  what  the  experts  have 
said,  and  make  up  an  opinion  on  the  speciflca- 
tions of  the  patents,  and  on  an  examination  of 
the  models.  ' 

The  French  machine  was  improved  in  1818. 
The  patentee  says:  "The  parent  Idea  of  Uie 
flrst  machine  could  not  vary.  This  parent  idea 
couBistcd  in  subjecting  the  wood  to  the  action 
of  a  tool  of  a  particular  shape,  and  to  impart 
to  this  tool  a  rotary  movement;  but  the  choice 
remained,  either  of  making  the  tool  atatioaary, 
«Dd  causing  the  wood  to  advance  under  it  with 
a  stow  and  progressive  motion — one  rotary,  the 
other  progressive.  The  first  was  adopted  in 
tlie  construction  of  the  machine  deactlbed  in 
support  of  the  petition  for  letters  patent;  the 
seoind  has  been  adopted  in  Uu  conatructioQ  of 
the  improved  machine." 

After  describhig  thestructtire  of  the  cylinder. 
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he  says:  "It  is  borne  by  a  cast  iron  carriage, 
and  to  the  back  part  of  this  carriage  is  atlaclied 
an  iron  axletree,  bearing  two  brass  pinions, 
which  gear  into  a  rack,  and  lend  to  regulate 
the  movement  of  (be  carriage.  The  bench 
moves  itself  vertically  by  means  of  screws 
which  support  it,  and  tend  to  raise  it  or  lower 
it,  according  to  the  thickness  of  the  wood  to  l>e 
worked."  "Four  small,  graduated  plates  of 
metal,  placed  in  the  interior  angles  of  the 
superstructure,  act  as  a  regulator  to  fix  this 
bcoich  in  a  perfectly  horizontal  position."  "Two 
iron  squares  abut  the  Iwnch  at  both  ends." 
"Experience,"  he  says,  "has  taught  that  the 
weight  of  the  bench  was  not  sufficient,  singly, 
to  prevent  the  vibration  imparted  to  it  by  the 
machine  when  in  operation,  and  there  resulted ' 
from  this  vibration  wares  on  tlie  surface  of  the 
planed  Iward."  This  was  obviated  by  the 
weight  of  the  carriage.  "The carriage  is  of 
cast  iron,  and  weighs  about  two  hundred  and 
forty-one  pounds.  It  is  necessary  that  the  car- 
riage should  be  of  sufScient  weight,  so  as  not 
to  be  raised  by  the  strain  of  the  tool." 

"  The  bock  part  of  the  bench  carries  a  claw, 
against  which  the  wood  is  rested  and  stopped, 
like  a  carpenter's  t>ench.  At  the  other  extrem- 
ity, the  wood  is  stopped  by  movable  dogs, 
which  pass  under  a  bar  through  which  passed 
pressure  screws."  And  he  further  says:  "  We 
have  Been,  in  the  descriplion  of  the  first  ma- 
chine, that  the  piece  called  guide  (because  it 
serves  effectually  to  guide  the  wood  under  the 
tool  for  grooving  and  folding)  was  [*220 
fixed  on  the  superstructure  of  the  bench.  In 
the  new  machine,  thia  piece  is  borne  by  the 
carriage." 

From  this  description  it  appears  that  the 
planing  cylinder  is  carried  by  an  iron  frame, 
and  passes  over  the  surface  of  the  boud,  which 
U  fastened  on  a  bed  by  a  claw  at  one  end,  and 
at  the  other  by  movable  dogs."  This  tjench, 
on  which  the  board  Is  placed,  is  movable  v&e- 
tically,  BO  as  to  be  adjusted  by  screws  to  the 
thickness  of  the  wood  to  be  worked. 

The  wood  is  fastened  on  this  adjustable  bed, 
and  the  iron  frame  which  carries  the  cutting 
cylinder  is  of  sufficient  weight  to  keep  the  cut- 
ters on  the  board,  but  tliis  machinery  cannot  re- 
duce the  plank  to  the  same  thickness.  When  the 
bench  rises  or  falls,  the  whole  surface  of  the 
plank  rises  and  falls,  and  the  cutting  knives  can- 
not BO  operate  by  pressure  on  so  long  a  surface  as 
to  reduce  the  inequalities  of  the  lK>ard.  But  this 
can  be  done  by  pressure  rollers,  as  In  Wood- 
worth's  machine,  on  each  side  of  the  cutting 
cylinder — one  adjustable,  so  as  to  admit  the 
unplaned  plank;  the  other  fixed,  so  as  to  ad- 
mit the  passage  of  the  plank,  when  reduced  to 
the  reqmred  thickness.  The  French  machine 
may  present  a  smooth  surface,  but  the  inequali- 
ties of  the  board  will  not  be  removed.  They 
will  remain  in  the  same  proportion  as  before 
the  planing  operation. 

It  is  argued,  that  the  piece  or  bar  which,  in 
the  first  machine,  was  fastened  to  the  bench, 
and  which,  in  the  improved  one.  was  annexed 
to  the  carriage,  operated  as  a  pressure  roller. 
If  this  were  Mmltted,  It  would  not  remove  the 
difficulty,  as  one  pressure  roller  or  bar  could 
answer  no  valuably  purpose.  There  must  be 
two  rollers,  one  adjustable,  as  above  stated,  or 
two  fixed  ndlers,  or  bar  and  an  adjustable  bed, 
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to  reduce  the  plank  to  an  equal  thirkneta. 
Rut  if  L.  Rognin  be  permitted  liimself  to 
describe  the  function  of  this  bar,  it  is,  "to 
guide  the  wood  under  the  tool  for  grooving, 
tonguing  and  molding."  8hall  tbelanguaee 
of  we  inventorbe  mi&appKed,  and  this  bar  be 
appropriated  to  a  use  which  it  would  seem  he 
never  thought  of,  to  render  invalid  Wood- 
worth's  patent? 

Several  of  the  witnesses  on  both  ftidea  gave 
their  testimony  from  the  description  of  L. 
Roguin's  patent,  published  in  a  book  called 
"M-eteta  a Inventums;"  hut,- aa  that  book  was 
not  published  until  after  Woodworth's  inven- 
tion, its  description  is  evidence  only  so  far  as  it 
agrees  with  the  speciQcation  attached  to  the 
patent  of  L.  Roguin.  And  it  does  appear, 
from  the  original  speciflcatioos,  filed  by  him,  a 
certified  copy  of  which  has  been  recently  pro- 
cured by  H.  Feri^gna,  that  there  are  some 
material  variances.  We  must  therefore  look 
to  the  authentic  paper  and  drawings,  as  certi- 
fied, for  evidence  in  regard  to  the  machine. 

"Hie  organization  of  this  machine  does  not 
227*]  seem  to  be  on  *the  same  principle  as 
Woodworth's,  and  the  result  is  different. 

The  other  French  machine,  alleged  to  be 
similar  to  th^  of  Woodworth's,  is  De  Hanne- 
ville'a.  This  machine  was  patented  in  France 
in  1825  and  described  in  the  printed  work 
called  "  Brevtta  iTlnventums."  The  patent 
embraced  two  machines,  having  for  (their)  ob- 
ject the  grooving,  planing  ana  reducinf^  to  a 
uniform  thickness,  wood  intended  for  inlaid 
work;  as  well  as  all  sorts  of  boards,  whatso- 
ever may  be  th^  dlmensioBS.  The  Inventw 
calls  them  a  groover  and  planer. 

The  description  of  this  machine  by  the  in- 
ventor is  confused  and  scarcely  intelligible. 
One  of  the  defendants'  witnesses  describes  it 
as  having  two  planes,  one  of  which  is  called 
rough,  the  other  smooth,  both  of  which  are 
kept  down  to  the  face  of  the  board  by  a  tool- 
bearCT,  and  are  moved  backward  and  forward 
by  a  crank  motion.  The  rough  plane  is  mov- 
able to  uid  from  the  bmwd,  by  being  held  to  it 
by  a  spring;  the  smooth  plane,  or  finisher,  is 
immovable,  principally,  from  (he  board,  except 
to  separate  the  shavings  from  it.  The  position 
of  the  board  is  edgewise,  resting  on  the  hori- 
zontal rollers — fricUon  rollers;  and  it  is  carried 
through  by  a  pdr  of  fluted  cylinders  or  rollers, 
veritcal,  and  parallel  to  each  other;  which 
rollers  press  upon  each  side  of  the  board,  one 
of  which,  the  back  one,  is  made  to  slide  in  its 
boxes,  held  up  by  a  spring,  and  thus  made  to 
yield  to  the  inequalities  of  the  thickness  of  the 
board.  Another  pair  of  rollers,  holding  the 
same  vertical  position,  called  discharging  cylin- 
ders, neither  of  which  is  yielding,  nor  are  they 
fluted;  and  to  adjust  the  different  thickneeses, 
the  inventor  suggests  rollers  of  different  diame- 
ters, and  on  an  adjustable  bed. 

Anyone  can  at  once  see  that  this  is  not  an 
organization  of  machinery  similar  to  Wood- 
worth's  machine.  It  is  not  the  same  principle, 
nor  is  it  in  substance  like  it.  This  remark  is 
made  tn  regard  to  the  combination  claimed  by 
Woodwonfa,  and  not  to  all  the  elementa  of 
which  that  combination  is  formed.  In  the 
Manneville  machine  there^s  no  combination  of 
pressure  rollers  with  rc^iy  cutters,  as  In  Wood- 
worth's;  the  cutten  have  a  reciprocating  mo- 
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tion  instead  of  a  rotary  one.  Several  of  the 
elements  in  l)oth  mapbines  are  the  nme,  but 
they  are  not  so  arranged  as  to  act  in  tlte  same 
manner  or  on  the  same  principle. 

Some  of  the  vitneases  for  the  defendants 
think,  that  from  the  two  French  patents,  tbe 
Woodworth  machine  might  be  constnictcd 
without  invention;  but  these  machines  must  be 
considered  singly,  and  not  together.  In  tlie 
defense  it  is  alleged,  in  reference  to  Wood- 
worth's  machine,  that  "  the  same  thing  sub- 
stantially was  patented  in  France,  in  1817  and 
18(8,  by  L.  •Roguin,  and  in  im.  by  [*228 
Manneville.  The  defense,  in  this  respect,  is 
not  sustained,  as  neither  of  the  patents  are  sub- 
stantially tbe  same  as  Woodworth's. 

The  next  point  for  consideration  is,  whether, 
in  the  amended  specifications  of  Woodwortfa'i 
patent,  in  a  new  invention  was  claimed, 
not  embraced  in  the  ori^nal  potent. 

It  must  be  admitted  that  uie  sublect  matter 
of  the  new  patent  is  the  same.  The  patent 
was  surrendered,  to  correct  defective  specifica- 
tions, which  did  not  result  from  any  fraudu- 
lent intent.  This  right  was  secured  to  tb« 
patentee  by  the  thirteenth  section  of  the  Patent 
Act  of  1886;  and  on  an  application  to  tbe 
Commissioner  of  Patents,  he,  finding  there  bsd 
been  no  fraud,  a  new  patent  was  issuo]  for  tbe 
same  invention,  more  accurately  described,  ai 
the  law  authorized. 

In  the  case  of  W<xx/«y>rtA  v.  Stone.  8  Story, 
740,  and  AOm  v.  Blunt,  lb.,  74S,  it  was  held, 
that  the  action  of  the  Commls^oner.  in  accept- 
ing 0  surrender  of  a  patent  and  issuing  a  new 
one,  concluded  the  parties,  unless  fraod  be 
shown.  And  in  SHmpKn  v.  Tf^wfeAestor  Astl- 
road,  A  How..  880,  this' court  say:  "  In  what- 
ever manner  the  mistake  or  inadvertence  msy 
have- occurred  is  immaterial.  The  action  (h 
the  government  in  renewing  the  patent  must 
be  considered  as  closing  this  point,  and  as  kar- 
Ing  open  for  inquiry,  before  the  court  sod 
jury-  the  question  of  fraud  only." 

The  corrected  specifications  of  the  new  patent, 
on  a  surrender,  would  necessarily  be  different 
from  those  that  were  defective.  And  it  is  the 
duty  of  the  Commissioner  not  to  permit  a  new 
invention  to  be  claimed  under  the  pretense  of 
correcting  defective  specifigations. 

Some  tningfi  are  omitted  in  the  new  patent 
which  were  claimed  in  the  old  one.  But  the 
principal  objection  on  this  ground  seems  to  be, 
that  pressure  rollers  were  claimed  In  tbe  new 
nttent,  and  were  not  claimed  in  the  old  one. 
This  is  a  mistake,  as  has  already  been  shown. 
These  rollers  were  represented  in  the  drawings, 
and  in  that  way  were  more  accurately  de- 
scribed than  they  could  have  been  by  a  written 
specification,  lliese  drawlngsare  a  part  of  the 
patent.  It  does  not  appear  that  the  corrected 
specifications  eml>race  a  new  Invention,  not  In- 
cluded in  the  original  patent. 

The  third  and  last  point  is.  whether  the  d» 
fendaots'  machine  is  an  infringement  of  the 
plaintiffs'. 

In  the  opinion  of  the  Circuit  Conrt  in  this  | 
case,  it  is  siUd,  "The  defect  in  the  Hill  madilne  | 
was,  that  it  did  not  reduce  the  board  to  a  noi- 
form  thickness.  This  dendmatum'the  plaintiff  i 
has  obtained  by  an  improvement,  for  which  be 
was  entitled  to  a  patent.   The  defendant  bai 
accomplished  the  sum  porposn  *with- 1*229 
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out  using  the  improvemeDl  of  the  plalDtiff,  but 
merely  by  a  new  invention  of  his  own.  uid 
therefore  does  not  Infringe." 

From  thne  remarks  it  would  seem,  that  the 
Circuit  Court  considered  Woodworth  as  enU- 
tied  to  a  patent,  "  for  reducing  boards  to  a  uni- 
form  thickness,"  but  that  bis  patent  does  not 
cover  it.  lo  this  the  Circuit  Court  was  mis 
taken,  as  I  shall  endeavor  to  show,  in  fai^  and 
in  law. 

It  is  not  Goatrovert«d  that  Woodworth's  com- 
Uoation  of  machlnerr  does  reduce  boards  to 
an  equal  thickness.  He  did  not  and  could  not 
claim  a  patent  for  redudng  a  board  to  a  uni- 
form thickness;  for  an  exclusive  right  coutd 
not  be  given  for  such  a  result.  For  centuries, 
boonh  have  been  reduced  to  a  uniform  thick- 
ness by  hand  planes,  and  perhaps  by  other 
means.  What,  under  the  patent  law,  could 
Woodworth  claim?  He  had  a  right  to  claim, 
as  he  did  claim,  a  combinatioa  of  macbinerr 
which  would  produce  such  a  result.  Was  it 
necessary,  in  the  summing  up  of  hia  claim, 
which  is  done  to  disliogui'sh  what  he  has  in- 
vented from  parts  of  his  machine  which  be 
has  not  invented,  that  he  should  claim  the  com- 
bination of  his  machine  for  the  purpose  of 
reducing  boards  to  a  uniform  thickness?  This 
would  have  limited  his  invention  to  that  pur- 
pose, wlien  it  was  applicable,  and  was  intend- 
ed to  be  applied,  to  that  and  many  other 
purposes. 

By  the  sixth  section  of  the  Patent  Law  of 
18S6.  an  inventor  is  required  to  descritie  his 
invention  in  every  important  particular,  in  bis 
axiplication  for  a  patent,  so  as  to  enable  those 
skilled  in  the  art  or  sdenoe  to  which  it  apper- 
taina.  to  make,  construct,  compound,  ann  use 
the  same;  and  if  tlie  inventlou  be  a  machine, 
he  is  required  to  state  "the  several  modes  in 
which  he  has  contemplated  the  application  of 
the  principle  or  character  by  which  it  may  be 
distinguisned  from  other  inventions;  and  shall 
particularly  specify  and  point  out  the  part. 
Improvement,  or  combination,  which  he  claims 
OS  his  own  invention  and  discoveiy."  He  is 
required  to  accompany  the  whole  with  a  draw- 
ing, and,  if  a  macbioc,  a  model,  &c. 

Is  it  not  clear  that  Woodworth  has  explained 
the  principle,  and  the  several  modes  in  which 
he  has  contemplated  the  application  of  the 
princi  pie  or  character  of  bis  mactiine,  tiy  which, 
in  the  language  of  the  Act,  ft  may  be  distin- 
guished from  other  inventiono?  llie  plank  is 
planed,  tongued,  and  grooved,  by  an  organiza- 
tion of  machinery  uokoown  before.  This  is 
ail.  in  the  summing  up,  which  the  Act  requires. 

It  is  objected  that  Woodworth  does  not  in- 
clude, in  his  daim,  that  of  reducing  a  plank  to 
m  nntrorm  thickness.  Tlie  Invention  consists 
in  the  means  through  which  this  is  done.  A 
230*]  result  or  "an  effect  is  not  the  inven- 
tion. This  appears  to  have  been  the  turning 
point  in  the  opinion  of  the  Circuit  Court. 

Bat  Woodworth  has,  in  the  specitlcalions  of 
his  machinery,  stated  that  the  board  is  neces- 
sarily reduc^  to  a  uniform  thickness.  He 
says  "The  edges  of  the  plank,  as  its  planed 
part  passes  the  planing  cylinder,  ore  brought 
into  contact  with  the  above-described  tonguing 
and  grooving  wheels,  which  are  so  placed  upon 
their  shafts,  as  that  the  tongue  and  groove 
shall  be  left  at  the  proper  distance  from  the 
Howard  15.  U.  8.,  Book  14. 


face  of  the  plank,  the  Utter  being  sustained 
agidnst  the  planing  cylinder  by  means  of  the 
carriage  or  oed  plate,  or  otherwise,  so  that 
it  cannot  deviate,  but  must  be  reduced  to  a 
proper  thickness,  and  correctly  tongued  and  » 

grooved."  Here  Woodworth  describes  the  com- 
ined  operation  of  "  planing,  tonguing,  and 
grooving;  and  by  which  the  plank  is  reduced 
to  a  proper  tbickness,  that  is.  the  required 
thickness;  and  correctly  tongued  and  grooved," 
This  is  the  effect  of  his  muhine  in 
planing  Ixwrds,  clearly  described. 

He  says,  the  board  is  kept  ag&inst  the  plan- 
ing cutters  by  means  ol  the  cnrriage,  or  bed 
plate,  or  otherwise.  The  pressure  rollers  are 
claimed  in  hia  specification  written,  and  also 
in  bis  drawings,  which  show  how  they  are  to 
be  applied.  He  also  says,  "Fig.  7  represents 
the  same  machine  with  the  axes  of  the  planing 
cylinder  placed  horizooially,  and  intended  to 
operate  on  one  plank  ooly  at  the  same  time. 
A  A  is  the  frame;  B  B  the  heads  of  the  planing 
cylinder;  C  C  the  knives  or  cutters  attached  to 
said  heads,  to  meet  the  different  thicknesses  of 
the  plank;  the  bearings  of  the  shaft  of  the 
cylinder  may  be  made  movable  by  screws  or 
other  means,  to  adjust  it  to  the  work,  or  the 
carriage  of  the  bed  plate  may  be  made  so  as  to 
raise  tne  plank  up  to  the  planing  cylinder." 

The  patent  of  the  defendants' was  issued 
February  13th  1850.  It  1^  alleged  to  be  an  im- 
provement upon  Hill'smachine.  That  machine, 
from  the  description,  consisted  of  a  planing 
cylinder,  a  platform  bench,  with  an  aperture 
in  it,  through  which  the  planing  cutters  oper- 
ated, 80  as  to  cut  away  any  required  thickness 
from  the  surface  of  the  plank  subjected  to  Its 
action;  the  relation  of  thecylinder  lo  the  bench 
was  permanent;  a  spring  plate  bore  upon  the 
plank  nearly  opposite  to  the  cylinder,  and 
forced  it  towaidB  the  cylinder  and  bench; 
feeding  rollera  carried  the  plank  forward,  the 
same  as  in  Woodworth's  machine. 

By  this  operation  a  stratum  of  equal  thick- 
ness was  cut  from  the  plank,  leaving  a  smooth 
surface,  but  not  removing  the  inequalities  of 
the  boards.  The  combination  of  machinery 
was  different  in  principle  from  Woodworth's, 
and  consequently  the  reoult  was  different. 

*Norcrose  savs.  his  invention  is  an  [*23 1 
improvement  of  Hill's  machine,  and  "  renders 
it  capable  of  reducing  or  planing  a  board  to  an 
equal  thickness  ibnmgbout  its  length."  He 
says  "  Hill's  machine  was  capable  of  planing 
or  reducing  a  tmrd  on  one  side,  or  removing 
from  such  side  a  stratum  or  layer  of  wood  of  an 
equal  ihickness,"  but  this  did  not  make  the 
board  of  uniform  thickness. 

The  amended  macliine  cont^ns  rotatory 
planes  which  cut,  from  the  planed  to  the  un- 
plancd  surface  of  the  plank;  an  adjustable  liar 
and  rest  is  at  a  fixed  distance  from  the  cutting 
action  of  the  planes;  the  rotating  planes  and 
this  rest  bar  were  so  connected  together  in  a 
separate  frame  as  to  move  vertically  with  the 
frame,  and  is  borne  down  wards  by  their  weight; 
two  bare,  one  before  and  the  other  behind  the 
rotating  planes,  and  on  ttie  face  of  the  plank  cut 
by  them,  lo  cause  its  oppoidte  face.  In  its 
progress  through  the  machine,  of  whatever 
tbickness  and  however  warped,  to  pass  in  con- 
tact with  the  rest  bar  F.  One  of  the  said  bars 
is  lermed  a  plmfmn  B,  and  the  distance  be- 

«  „ 
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twcen  this  uid  the  rest  bar  F,  is  variable  and 
Belf-adjustiog  to  the  varying  thickneBs  of  the 
plank  before  it  is  planed,  and  the  other,  called 
a  horizontal  bar  or  throat  piece  G,  placed  at 
the  same  distance  from  the  rest  bar  F,  as  the 
line  of  the  cutting  action  of  the  rotatiae  planes, 
to  act  on  the  face  of  the  plank  which  nas  been 
planed,  and  insure  the  contact  of  the  opposita 
and  unplaaed  face  with  the  rest  bar  F. 

Norcross  says,  what  I  claim  as  my  ioveotion 
is,  IheTOmbiDatiftn  of  the  rotatory  planing  cyl- 
inder E,  and  the  rest  F,  with  mechanism,  by 
which  ttie  two  can  lie  freely  moved  up  or  down, 
simultaneously  and  independently  of  the  bed, 
or  platform  B  B,  or  any  analogous  device,  sub- 
stantially in  the  manner  and  for  the  purpose  of 
reducing  aboard  to  an  equal  thicknera  through- 
out ila  length,  all  as  herelnlMfore  specified. 

"  I  also  claim  the  above-descrilied  improve- 
ment of  making  the  underside  of  the  rest  con- 
cave, in  combination  with  so  extending  the 
part  B.  under  the  rest  F,  and  applying  it  to 
the  concave  part  thereof,  as  to  cause  the  hoard, 
as  it  passes  across  the  rest,  to  be  bent,  and  pre- 
sented with  a  concave  surface  to  the  operation 
of  the  rotatory  cutter  planing  cylinder,  substan- 
tially  w  speclfled." 

This  organlzatioD  of  machlneiT  seems  to  be 
the  same  in  principle  as  that  of  Woodworth's. 
and  produces  the  same  result.  If  the  concave 
surface  of  the  board,  on  which  the  cutters 
operate,  be  an  improvement,  or  any  other 
slight  change  has  been  made,  which  may  be  an 
improvement  on  Woodworth's  machine,  ttiat 
would  gii^e  the  defendants  no  right  to  tise  it 
without  a  license. 

The  difference  between  the  machines  appears 
232*]  to  be  this:  The  'rotating  planes  and 
the  plate  or  bed  of  Woodworth's  are  stationary 
in  the  main  frame,  and  the  roller  or  analogous 
device  on  that  face  of  the  ptank  to  be  planed, 
is  movable  toward  and  from  the  piate  or  bed 
to  suit  the  vuyiBg  thickness  of  the  plank. 
While  in  the  Norcross  machine,  two  bars  are 
substituted  for  the  pressure  rollers;  and  in- 
stead of  making  the  one  which  acu  on  the 
plank  before  it  is  plant-d,  movable,  to  suit  the 
varying  thickness  of  the  plank,  it  is  fixed  per- 
manently in  the  main  frame;  and  the  rotating 
planes  and  the  plate  or  bed,  termed  by  him  the 
rext  bar  F.  are  connected  together  in  a  sepa- 
rate frame,  and  -together  more  up  and  down,  to 
adapt  themselves  to  the  inequalities  in  the 
thickness  of  the  plank. 

Norcross  has  made  that  part  of  his  machinery 
movable,  which  in  the  Woodworlh  machine  is 
fixed;  and  that  wliich  is  movable  in  the  Wood- 
worth  machine,  he  has  made  permanent. 
These  changes,  and  the  reversal  of  Wood- 
worth's  machine,  is  the  difference  in  their 
structure.  A  cast  of  the  eve  on  Um  models, 
V  ill  sattefy  s  machinist  of  'the  truth  of  this 
lepresentation. 

Whether  the  cutting  cylinder  operates  aliove 
or  below  the  bench  on  which  the  plank  is  laid, 
can  be  of  no  importance;  nor  is  the  difference 
material  whether  a  pressure  roller  varies  to 
suit  the  variable  Udckneas  of  the  plank,  or  the 
planing  cylinder,  connected  permanently  with 
ttie  beucli,  shall  be  elevated  or  depressed  to 
accomplish  the  same  object  These  devices, 
though  different  in  form,  are  the  same  in 
principle,  and  produce  the  same  effect. 

»;4 


J  think  there  i$  an  it^Hngemeni,  and  that  the 
deeivei^  the  Offurt^uklberetened. 

OBDBB. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massarhu- 
setts,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  cow  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 

Clted-15  Wall.,  IM;  22  Wb1I.,]!S:  23  WaU„  MI:  8 
Otto,38:SClUt^  are;  4  8awy.,e0S. 


•THE  NORTHERN  INDIANA  ["233 
RAILROAD  COMPANY,  akd  THE 
BOARD  OF  COMMISSIONERS  FOR 
THE  WESTERN  DIVISION  OF  THE 
BUFFALO  AND  MISSISSIPPI  RAIL- 
ROAD. AppeUantKi 

V. 

THE  MICHIGAN  CENTRAL  RAILROAD 
COMPANY. 

Juri»^^Uim—Cfireu4t  Cinirteann^mttrtainbiS 
to  rainan  one  rmUroad  fivm  inirvding  viOdn 
escdunve  Umita  of  an&tJur,  k/ing  outefittdb- 
trirX — Necessary  parUet. 

The  Hiotilsan  Central  Railroad  Companr,  cMatK 
llshed  tn  Hu^lgan.  made  rd  Bgreement  with  the 
New  AltMuif  and  Salem  Railroad  CompaDf.  («tat>- 
llsbed  bi  Indiana,  that  tlie  former  would  build  and 
work  a  road  In  Indiana,  under  the  charter  of  (be 
latter. 

Anothf-r  Company,  also  established  hi  Indiana, 
oalled  the  Northern  Indiana  Railroad  Cotnmny, 
clalmlnK  an  exclusive  rig-ht  to  that  part  of  Indiana. 
fUed  a  bill  in  the  Circuit  Court  of  the  ITnlted  StaM 
for  the  District  of  Mlcblgnui.  afratust  the  MlchUsn 
Cnmpany,  praylDV  an  Injunctlnn  to  prevent  the 
ooostruotton  of  the  toad  under  the  above  agree- 
ment. 

The  Clronlt  Court  had  no  Jurisdiction  over  sneh 

a  case. 

The  subject  matter  of  the  oontroveny  Ilea  beyond 
the  llmlt8of  the  district,  and  where  theprooetaof 
the  court  connot  reach  the  Iocuk  in  quti. 

Moreover,  the  rtirhts  of  the  New  Albany  Com* 
pany  are  seriously  Involved  In  the  cnntroverar,  and 
they  are  not  made  parties  to  the  suit.  The  Act  of 
Congress,  provldlnfr  for  the  non-joinder  of  parties 
who  are  not  Inhabitants  of  the  district,  does  not 
apply  to  such  a  case  as  the  present. 

THIS  was  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Michi- 
gan, sitting  as  a  court  of  equity. 

The  appellants  were  coioplafoants  below. 
They  were  corporations  created  by,  and  doing 
bwdness  in.  the  Stale  of  Indiana,  claiming  a 

firior  right  to  make  and  use  a  railroad  mnntng 
rom  east  to  west  across  the  northern  part  of 
Indiana.  The  defendants  were  a  company 
incorporated  Iqr  Michigan,  and  bad  made  t 

Note.— Jurfadfeffon  of  equlttf  to  ratruin  frMpoMO 

and  writnijn. 

Courts  of  equity  have  Jurisdiction  to  Interfere  In 
caf>ea  of  trctipanees,  in  order  to  prevent  Irreparable 
miechlefB.  1  Haddock's  Ch.,  147,  lis :  West  v. 
Walker.  3  flreen's  Ch.,  279;  Coop.  Eq.  Pl..pl.  IIA, 
IM.  164 ;  Mttf.  fiq.  PI.,  by  Jeremy,  1ST ;  Hnnson  v. 
Gardiner,  7  Ves..  SOS.  SOB,  810:  2  St«>iy'e  Bq.  Jur., 
secStt;  Norway  v.  Kowe,  IS  Ves..  UT.  148, 149:  New 
Y(»rk  raotior  and  Dy^nf  BstahUshmeot  v.  Rtob4 

„       HOWABD  M. 
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road  from  Detroit  to  Michigan  City.  Belnj; 
d«iirou4  to  coDtiniie  the  road  round  the  south- 
ern end  of  Lake  Micbigaa,  tbey  entered  into  an 
agreement,  for  thia  purpose,  with  a  company, 
incorporated  by  Indiana,  .  called  the  New 
Albaay  and  Salem  Railroad  Ck>mpaQy.  The 
appellants  filed  a  bill  in  MichlKaa,  the  domici) 
of  the  Michigan  Central  Railroad  Company, 
praying  for  an  injunction  to  prevent  them  from 
entering  upon  or  uxing  the  Baid  lands  of  said 
complainants,  and  fr  m  grading  and  excavat- 
ing upon  the  same,  and  from  hiadering  the 
complainants  from  compleliDg  their  road  and 
using  the  same  exclusively,  and  from  construct- 
log  and  using  the  railnmd  which  ihe  defend- 
ants haTO  laid  out,  or  any  railroad  upon  or 
near  the  line  where  the  same  is  located,  and 
from  doing  anything  in  violation  of  the  ex- 
clusive rights  of  the  complainants. 

To  this  bill  the  defendants  demurred,  and 
the  Circuit  Court  dlsmined  the  bill,  with  costs. 
The  complaiaanis  appealed  to  this  court.  - 
It  was  argued  by  Mr.  Bronson  for  the 
appellants,  and  by  Mean.  Prayn  and  Jay 
for  the  appellees. 

234*]  *The  arguments  branched  out  Into 
several  heads,  but  it  is  only  necessary  U)  notice 
those  bearing  upon  the  question  of  Jurisdictioo, 
arisiog  from  locality  and  tlie  vant  of  proper 
parties. 

Mr.  Bronaon,  for  appellants: 

^th  Point.  The  New  Albany  and  Balem 
Company  is  not  a  necessary  party. 

First.  The  defendants  have  done,  and 
threaten  to  do,  the  wrong  of  which  we  com- 
plain. It  is  a  tort  or  trespass  upon  our  rights, 
for  which  the  wrong-doers  are  answerable, 
whoever  may  stand  oehind  tbem.  No  one 
standing  behind  a  trespasser,  whatever  may  be 
the  relation  between  them,  has  a  right  to  say 


that  he  must  be  a  party,  when  the  person  in- 
jured seeks  redress  against   the  transgrcRsor. 
We  demand  nothing  as  against  the  New  Albaoy 
and   Salem  Company.   [Kvrr  v.  WaiU, 
Wheat.,  650) 

If  the  New  Albany  and  Salem  Company 
was  made  a  party,  the  rights  existing  between 
that  Company  and  the  defendanig,  whatever 
those  rights  may  be,  could  not  be  adjusted  in 
this  suit. 

Second.  The  relation  between  the  New 
Albany  and  Salem  Company  and  the  defend- 
ants  is  that  of  grantor  and  grantee;  and  it  is 
never  nerassair  to  make  the  grantor  a  party  to 
a  suit  against  the  grantee,  except  in  real  actions, 
where  the  grantee  vouches  the  grantor  to 
warranty. 

The  New  Albany  and  Salem  Company  has 
sold  its  franchise,  so  far  as  relates  to  the  road 
in  Question,  to  the  defendants,  and  the  pre- 
tended right  to  repurchase  is  only  colorable. 

(1.)  There  is  no  mortgage,  because  there  is 
no  debt  or  obligation  to  pay.  {Omwni  v. 
AUxandm;  7  Cnnch,  318. 287;  Alnuiv,  Vmer, 
%  Wood.  &  H. ,  871 ;  QUnxr  v.  Paiyn,  19  Wend. , 
S18.) 

(2.)  There  is  nothing  like  the  relation  of 
principal  and  agent.  The  defendants  are 
a<ring  work  for  themselves  only. 

Third.  If  the  relation  between  the  two  com- 
panies Is  that  of  morigagor  and  mortgajsee,  or 
principal  and  agent,  it"  is  still  enough  that  we 
bring  into  court  the  party  who  has  done  and 
Is  doing  the  wrong,  when  we  ask  no  redress 
against  the  other. 

The  New  Albany  and  Salem  Company  could 
not,  by  any  form  of  contract  with  the  defend- 
ants, entitle  themselves  to  be  made  parties  to 
assist  against  tiie  defendants  as  tort  feasors. 

Fourth.   The  New  Albany  and  Salem  Com- 


PaUre,  gr :  Jeremy  on  Bq.  Juried.,  B.  S,  cb.  &  seo.  1, 
Sll.3t2;  Vhd  Winkle  v.  Curtts, 2 Green's Ch.,  m\ 
Kcriln  V.  West,  a  Green's  Ch.,  449;  WUlards'  Eq. 
Jur..  88t,  383. 
If  the  acts  done  or  threatened  to  be  done  to  the 

Jiroperty  would  be  nilnousor Irreparable, orwould 
mpiUr  the  Just  enjoymeat  of  the  property  In 
future,  equity  will  restrain  them.  Courthopc  v. 
Haplesden,  10  Vea..  291;  Field  v.  Besamout,  1 
Swanirt.,  Vfl,  X08 ;  Crocbford  v.  Alexander.  15  Ves., 
in :  Thomas  v.OiUiley.  18  Vea..  IM;  Livingston  v. 
Uvbutston,  8  Johns.  Ch.,  497,  498,  499. 

Where  a  mere  trespasser  digs  Into  and  works  a 
mine  to  the  Injury  of  the  owner,  an  injunction  will 
be  granted,  because  It  operates  a  permanent  Injury 
to  the  property  as  a  mine.  HItohell  t.  Dorrs.  6 
Ves..  143;  Smltli  v.  Col  Iyer,  8  Vea..  90;  2  Story's 
Eq.  Jur.,  seo.  tCiOrey  v.  Duke  of  Northumber- 
land. 17  Vea.,  281;  Lord  Falmouth  v.  loneys,  Hob.. 
St.  SB. 

So,  where  timber  Is  attempted  to  be  cut  down  by 
a  toeapasser  in  oollimlon  with  the  tenant  of  the 
land.  Couitbope  v.  Maplesden,  10  Ves..  2S0. 

So.  wberethere  laadlspute  respecting  thebuund- 
arlea  of  estates  and  one  of  the  claimants  is  about 
to  cut  down  ornamental  or  timber  trees  in  the  dis- 
puted territory.  Kinder  v.  Jones,  17  Vea.,  110. 

So,  where  a  party,  who  Is  In  po8sef«lon  under 
articles  Is  proceeding  to  cut  down  timber  frees. 
Kawlins  v.  Bunrls,  2  Ves.  &  Res.,  387;  Crockford 
V.  Alexander,  IJl  Ves.,  188 :  Hughes  v.  Trustees  of 
Hnrden  College,  I  Ves.,  ISB;  8Ve6.,90;  9  Ves., 281; 
Twort  V.  Twort,  16  Ves.,  ISO. 

tin.  where  lessees  are  taking  away  from  a  manor 
)>orderlng  on  the  sea,  stones  of  a  peculiar  value. 
Earl  Cowper  v.  Baker,  17  Ves..  128. 

Also  in  aJI  cases  of  ttEober,  coals,  ores,  orquarries, 
where  the  party  Is  a  more  trespasser;  or  where  he 
exceeds  the  limited  rights  with  whioh  be  Is  clothed ; 
upon  the  around  that  the  acts  are,  or  may  be,  an 
Irreparable  Injury  to  tbe  property.  Greyv.  Duke 
o»  Northnmberland,  IS  Ves..  »«;  IT  Ves..  XSl; 
HOWABD  15. 


Thomas  v.  Oakley,  18Vet..  184 ;  Livingston  v,  Llv- 
Ingaton,  9  Johns.  Cb.,  40T ;  Field  V.  Beaumont.  1 
Swanst..  806:  Norway  v.  Rowe,  WVes..  147, 148.  140 
15t ;  Whitechuroh  v.  Holworthy,  10  Ves..  S13 ;  Bloh 
wOa  v.  Noble,  3  Heriv.,  650. 
In  a  oaae  of  a  mere  trespass,  and  where  the  In- 

{ury  Is  not  Irreparable  and  destructive  of  the  estate, 
lut  is  susceptible  of  pecuniary  compensation,  and 
for  which  adequate  damages  may  bq  obtained  In 
the  ordinary  course  of  law,  an  Injunction  will  not 
be  granted.  It  must  be  a  atroog  and  peculiar  case 
of  trespaaa,  going  to  the  destruction  of  tbe  In- 
heritance, and  Incapable  of  remedy  at  hiw.  which 
will  Induceacourtofchanoery  to  Interfere.  Jerome 
V.  HosB.  7  Johns,  f 'h.,  815;  Stevens  v.  Beekman,  1 
.lobns.  Ch..818;  Sbubrlck  v.JGuemrd.  t  Depaus., 
Sl^and  note  Itl9  ;  Smith  v.  Pettloglll.  15  Vt..  BS. 

where  the  defendant  t>eing  a  mere  stranger  and 
guilty  of  a  forcible  entry,  may  be  turned  out  of 
possession  Immediately,  an  Injunction  will  not  lie. 
Mortimer  v.  Cottrell,  8  Cox.  »W. 

Where  one  tenant  In  common  Is  In  pooscsslon  of 
the  whole  land,  an  Injunction  may  Issue  against  him 
to  restrain  tbe  cutting  of  tlml>er  growing  on  tbe 
prairies,  which  is  not  needed  for  the  necessary  use 
oftbefarm.  Hawley  v.  Clowes,  2  Johns.  Cb^  1S2. 

Where  the  right  of  a  party  Is  doubtful,  the  court 
will  not  grant  an  injunction  to  prevent  an  Illegal 
Interferenco  with  tbe  same,  until  the  right  Is  es- 
tablished by  law.  Hart  v.  Maynr  of  Albany,  8 
Paige.  £18;  Nevltt  v.  Qlllespie.  1  How.  (Uiss.),  108; 
Partridge  v.  Menok,  5  Barb.  Ch.,  101 ;  Van  Benren 
V.  Van  Bergen,  8  Johns.  Ch.,  282 :  Dnna  v.  Valen- 
tine, h  Meto.,  8.  Contra,  L.  F.  Co.  v.  L.  O.  &  F.  Co.. 
eSN.  Y.,476. 

To  warrant  an  Injunction  to  prevent  a  mere  tres- 
pass, the  party  asking  for  same  must  have  l>een  In 
the  previous  undisturbed  enjoyment  of  the  prop- 
erty, under  claim  of  right,  or  relief  at  law  must  l>e 
unutalnable,  from  tbe  irreoponslblUty  of  defend- 
ant, or  ottaerwlse.  Hart  v.  HayiH-  of  Albany.  8 
Paige,  S14 ;  Storm  v.  Mann,  4  Johns.  Ch^  n. 
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EOT  is  not  a  necessary  party,  because  it  cannot 
joined  without  oiudng  tbe  jurisdietioD  of 

the  court. 

(1.)  The  Jurisdiction  of  the  Circuit  Court, 
as  the  suit  now  stands,  cannot  he  questioned. 
235*]  The  matter  in  dispute  exceeds  *$000 
(page  10).  The  complainaals  are  corporations 
created  by,  and  doing  business  in,  Indiana. 
The  defendants  are  a  corporation  created  by, 
and  doing  business  in.  Michigan.  The  suit  Is 
therefore  between  dtizena  of  different  States. 
(LouimtUe  R.  R.  Oo.  v.  Letton,  3  How.,  497.) 
And  the  suit  is  brought  In  Michigan,  where  the 
defendants  reside. 

{%.)   The  New  Albany  and  Salem  Company 

a  corporation  created  by,  md  dc^ng  buaineas 
in,  Indiana  (page  6). 

That  Company  cannot  be  made  a  defendant 
in  this  suit,  for  the  reasons. 

1.  It  is  a  citizen  of  the  same  State  with  the 
complainants;  and, 

2.  It  cannot  be  arrested  or  served  with 
process  in  the  District  of  Indiana,  where  it  re- 
sides, for  trial  in  the  District  of  Michigan, 
where  the  suit  is  brought,  and  the  trial  is  to  be 
bad.   (Judiciarr  Act  of  1789.  sec.  11.) 

The  courts  of  the  United  States  have  always 
been  disposed  to  get  rid  of  an  objection  for  the 
non-joinder  of  a  party  who  was  beyond  the 
jurisdiction  of  the  court,  or  whose  joinder 
would  oust  the  court  of  jurisdiction. 

And  the  case  is  now  fully  provided  for  by 
Congress  and  the  rules  oi  the  court, 

AetefFUirvmrifgS,  18S$. 

Sec  1.  "That  whtte,  in  any  suit  at  kw  or  in 
equl^,  ccnnmeneed  In  any  court  of  the  United 
Stales,  there  shall  be  several  defendants,  any 
one  or  mwre  of  whom  shall  not  be  Inhabitants 
of,  or  found  within,  the  district  where  the  suit 
is  brought,  or  shall  not  voluntarily  appear 
thereto,'it  shall  be  lawful  for  the  court  to  en- 
tertahi  'jurisdiction,  and  proceed  to  the  trial 
and  adjudication  of  such  suit,  between  the 
parties  who  may  be  properly  before  it;  but  the 
judgment  or  decree  rendered  therein  shall  not 
conclude  or  preclude  other  parties  not  regularly 
served  with  process,  or  not  voluntarily  appear- 
ing to  answer';  and  the  non-Joinder  of  parties 
who  are  not  inhabilants,  or  found  within  the 
district,  shall  constitute  no  matter  of  abatement 
<or  other  objection  to  said  suit." 

Ruleii  of  Practice  for  the  Court  of  Equity  of  the 
United  Btaiet,  adopted  January  Term,  J84X. 

Rule  23.  *'  If  any  person,  other  than  those 
named  as  defendants  in  the  bill,  shall  appear  to 
be  necessary  or  proper  parties  thereto,  the  bill 
shall  aver  the  reason  why  they  are  not  made 
parties,  by  showing  them  to  be  without  the 
Jurisdiction  of  the  court,  or  that  theyciuinot  be 
Joined  without  ousting  the  Jurisdiction  of  thti 
court  as  to  the  other  parties.  {1  How.,  48.) 
236*1  The  proper  averment  has  been  made 
in  the  bill,  by  showiDg  that  the  New  Albany 
and  Saiem  Company  is  without  the  jurisdiction 
of  the  court,  and  cannot  be  Joined  without 
ousting  the  jurisdiction  of  tbecourt.  {Ketckum 
T.  Farmerr  Loan  and  TrwA  Company,  4  Mc- 
Lean, 1 ;  Culhertaon  v.  Wabath  Navigation  Com- 
pany.  Id.,  S44.) 

Rule  47.  Union  Sank  of  Louimana  t.  &e^- 
fmt,  12  How.,  837. 841-848;  Nmt  (Meant  Canal 
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and  Banking  Company  v.  Stafford,  Id.,  348, 
846:  McCoy  v.  Rhodet,  11  Id.,  1»1,  141. 

The  counsel  for  the  appellees  made  the  fd- 
lowing  points: 

As  to  want  of  Jnrisdictlon  ttom  localfty— 
The  Circuit  Court  in  Michigan  had  no  juris- 
diction in  the  case.  Whether  the  defendants 
act  under  the  authority  of  law  or  not,  the  al- 
leged cause  of  complaint  is  local,  and  Ihe  bill 
can  only  be  maintained  in  Indiana.  (6  Cranch. 
168:  Chitty.Pl.,  368;  1  At k.,  044;  8Ve8..ieS; 
10  Ves..  164:  8  Atk..  589:  1  Sumn..  604;  1  H. 
&  J..  338:  1  Ves.,  446;  1  Bibb.  409.) 

As  to  the  want  of  proper  pariies.  The  de- 
fendants contend  that  the  case  cannot  go  on, 
even  to  a  hearing,  without  the  presence  of  the 
New  Albany  and  Salem  Railroad  Company. 
The  injustice  of  hearing  and  deciding  the  case 
without  giving  that  Company  an  oppOTtunity  to 
be  heard,  ia  manifest,  and  most  dearly  ao.  It 
chUms  the  rifdit  and  authority  to  constrtM  a 
railroad  from  New  Albany  to  the  Illinois  line, 
making  Michigan  City,  at  the  head  of  Lake 
Michigan,  the  termination  of  the  Michigan 
Central  Road,  a  point,  and  to  mortg^  tbe 
whole  or  any  put  of  the  road  constructed, 
or  proposed  to  be  constructed,  to  obtain  miney 
wherewith  to  build.  It  has  entered  Into  an  ar- 
rangemmt  with  the  Michigan  Central  Company 
to  ulvance  money  enough  to  construct,  and  to 
construct  as  the  agent  of  that  Company,  tbst 
part  of  the  road  west  of  Michigan  City,  and  to 
Uke  in  addition  thereto  $500,000  of  slock, 
which  said  money  is  to  be  expended,  one  fifth 
south  and  four  fifths  north  of  Lafayette  and 
south  of  Michigan  Gi^;  and  for  the  punctual 
payment  of  the  subscriptiona  of  stock  it  holds 
as  absolute  security  all  the  rmul  from  Michigan 
City  to  the  Illinois  line  complete  Mid  mnnlnjt: 
witn  the  right  to  declare  forfeited  and  null  all 
the  rights  of  the  Michigan  Central  Company, 
in  case  of  its  default  in  paying  itssubscriptloos 
of  stock.  It  has  mortgaged  Its  entire  line  of 
road  from  New  Albany  to  Michigan  City,  and 
upon  the  credit  thereof,  has  obtained  loans  to 
large  amounts,  which  are  rapidly  completing 
the  road  through  its  entire  distance.  It  is  Btlll 
in  the  money  market  to  dispose  of  about  a  mill- 
ion and  a  half  of  unsold  mortgage  bonds  to 
complete  entirely  the  work,  (he  most  impor- 
tant, by  far,  in  the  State  of  Indiana.  The 
*farmer,  merchant,  and  mechanic,  from  [*237 
one  end  of  tbe  State  to  the  other,  are  its  stork- 
holders. 

Now,  upon  all  these  vast  Interests,  tbe  de- 
cree of  this  court,  if  It  can  make  one  against 
these  defendants,  must  act  directly.  It  is  tbe 
charter  of  the  New  Albany  and  Salem  Company 
which  is  in  controversy.  Tbe  powers  claimra 
by  it  will  t)e  struck  out  of  existence.  Its  ar- 
rangements with  tbe  Michigan  Company  will 
be  declared  null  and  void.  Its  road  west  of 
Michigan  City  will  be  struck  out  of  leeal  exiit- 
ence.  Its  security  for  $500,000  of  stock  de- 
stroyed. Its  road  south  of  Michigan  City  to- 
wards Lafayette  complete  more  than  half,  aod 
nearly  complete  tbe  whole  distance,  blotted  out. 
Its  credit  In  the  money  market,  its  stock  and 
its  bonds  sold,  will  be  mined,  and  all  this  in  * 
suit  where  that  Company  cannot  be  beard.  Is 
this  possible  in  a  court  of  equity?  Aodyettbis 
suit  cannot  go  on,  and  the  complainants  iw- 
ceed,  without  all  these  disastrous  resulta.  Tbef 
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are  the  direct  results  of  the  decree  sought,  aod 
of  the  allegations  in  the  bill;  and  the  rights  of 
the  New  Albany  and  Salem  Company  are  all 
the  rights  {n  controversy;  the  Michigan  Central 
Company  claim  none  of  themsetves.  and  exer- 
dae  none  except  as  the  New  Albany  and  Salem 
Company  are  empowered  to  grant  them. 

That  the  welfare,  nay,  the  fate,  of  the  New 
Albany  Company,  of  ils  stocks,  bonds,  its  en- 
tire interests,  depends  upon  this  question,  there 
can  be  no  doubt.  Csn  this  case  go  on  with- 
out making  that  Company  a  party!  Shall  a 
decision  be  liad  which  may  destroy  it,  when, 
if  here,  it  might  make  a-diowitig  and  a  de- 
fense which  the  [vesent  defendants  know 
nothing  of?  Tliere  needs  nothhig  to  show  the 
injuatice  of  thus  acting. 

"  But  the  rule  of  law  here  runs  with  equihr 
and  justice.  All  persons  interested,  either  legal- 
ly or  beneficially,  in  the  subject  matter  of  the 
suit,  are  to  be  nuule  parties  to  it,  either  as  plaint- 
iffs or  defendants,  so  that  a  complete  decree 
diall  be  made,  which  shall  bind  them  all.  By 
this  means  the  court  will  make  a  complete  de- 
cree to  prevent  future  litigation,  and  to  make 
it  perfectly  certain  that  no  injustice  Lb  done 
either  to  the  parties  before  it  or  to  others 
who  are  interested  in  the  subject  matter  by 
decree,  which  might  otharwiae  be  muaded 
npOD  u  partial  view  only  of  the  real  merits. 
When  all  parties  are  before  the  coart  the  whole 
case  may  be  seen,  but  it  may  not  where  all  the 
umflicting  interests  are  not  brought  out  by  the 
pleadings  by  the  parties  thereto."  (atwy's 
Pleadings,  p.  74,  sees.  7'i  and  75.) 

"  If  the  proper  parties  are  not  made  to  a  bill, 
eren  though  there  be  a  decree,  yet  it  will  bind 
none  but  the  parties  to  a  suit,  so  that  all  the 
evils  of  fruitless  or  inadequate  litigation  may 
be  visited  upon  the  successful  party  to  the 
SfiS8*]  original  suit,  by  leaving  *his  Utle  still 
open  to  future  question  and  controversy." 
(Story,  sec.  75.) 

Here  the  New  Albany  Company  would  not 
be  bound.  It  would,  in  Its  own  courts,  seek  to 
enforce  its  rights  under  the  contnw^  with  the 
defendants.  The  state  courts  would  not  be 
bound  even  by  a  decree  of  this  court  construing 
the  statutes  of  the  State,  and  IhU  court  might 
be  compelled  to  reverse  Its  own  decisions  on 
auch  a  question.  What  would  be  the  position 
ot  the  two  companies  in  such  a  case? 

This  question  Is  fully  discussed  also  in  the 
follow^g  cases:  IHatt  db  (Him,  9  IbiLean, 
8U6;  4  m..»20a. 

We  are  aware  that  there  are  exceptions  to 
ttiis  rule,  but  tbey  are  all  cases  where  complete 
justice  can  be  done  between  l^e  parties  before 
the  couK,  without  prejudice  to  the  rights  and 
interests  of  parlies  not  before  it.  (dtorv's 
Pieadlugs.  sees.  77,  61,  88, 88,  94,  88,  IM,  l6l, 
183.  193.) 

Agents  are  not  proper  parties  to  a  W\  be- 
cauH;  they  have  no  interest  in  the  subject  mat- 
ter. There  is  one  instance,  however,  and  ttut 
is  where  a  discovery  may  be  sought  from  a 
corporation  in  which  officers  may  be  Joined, 
though  Judge  Story  evidently  did  not  thintt 
Ibis  exception  founded  upon  principle.  (Story's 
Pleadings,  804.  sec.  835.) 

We  are  not  unaware  of  the  murks  which 
fell  from  Mr.  Juitiee  Baldwhi,  in  the  case 
BonapartB  v.  TAe  Ctomdm  and  AmbogSaitroad 
BOVABD  15, 


Company/.  He  there  seems  to  think  that  be- 
cause an  agent  csn  l>e  sued  for  a  trespass,  he 
can  be  impleaded  in  the  Court  of  Cliancery, 
and  the  principles  upon  which  the  two  courts 
act  in  allowing  suits  afifaioBt  agents  are  the 
same,  and  he  reasons  from  cases  at  law  to 
cases  in  equity.  There  ma^  be  no  doubt  that 
an  agent  may  be,  in  a  multitude  of  cases,  sued 
at  law,  when  the  rights  of  his  principal  could 
not  be  determined  and  settled  in  a  suit  in 
equity  W^loBt  him  alone.  The  case  of  O^forne 
agaiiut  JTie  Uhitai  States  bears  no  analogy 
to  this.  There  was  in  that  case  no  possibili^ 
that  the  decree  of  the  court  could  operate  in- 
juriously to  any  other  parties;  and  In  the  case 
of  Bonaparte,  the  Railroad  Company  was  made 
a  party,  and  could  t>e  heard. 

That  case  alw  differs  from  this  in  many 
respects.  There  were  no  such  relations  there 
subsisting  between  the  Railroad  Company  and 
its  agents,  as  sub^t  between  the  defendants 
and  the  New  Albany  and  Salem  Company. 
The  decree  for  an  injunction  would  not  cut 
through  such  vast  interests,  and  work  such 
wide,  sweeping  destruction  to  nlianifold  in- 
terests as  would  an  adverse  decree  in  this  case. 
That  case  differs  from  this  also  in  this:  that 
was  a  bill  to  enjoin  against  committing  a  tres- 
pass which  would  be  ue  cause  of  an  IrreporaUe 
injury,  and  immediate  '*and  decldve  [*239 
action  was  necessary  to  avert  the  ruin.  Here 
is  no  such  thing.  Here  the  bill  is  merely  to 
test  the  legal  right,  which  in  truth  should  be 
tried  in  an  acuon  of  ejectment.  It  is  not  to 
prevent  a  trespass,  but  to  procure  a  decision 
whether  the  New  Albany  and  Salem  Railroad 
Company  luve  a  legal  right  to  maintain  a  rail- 
road where  it  has  constructed  and  laid  it  down, 
and  is  now  operating  it.  It  suffldently  ap- 
pears from  the  bill  that  the  road  had  been  con- 
structed before  the  bill  was  filed.  It  had,  in 
fact,  been  constructed  for  some  months,  and 
passenger  tndns  had  been  run  over  it  for  a  long 
period  of  time.  The  controversy  is.  then,  not 
to  prevent  an  irreparable  treBposs,  but  to  dis- 
pute the  right  of  the  New  Albany  and  Salem 
Company  to  maintain  its  road  where  it  has 
long  been  built  and  in  operation,  and  was  so 
before  the  road  of  the  complainants  was  built; 
to  dispute  its  right  to  mortgage  it  to  the  de- 
fendants, and  to  procure  a  decree  that  its  as- 
serted rights  are  null  and  void,  and  securities 
held  by  It  and  mortgages  made  by  it  are  all 
null  aod  void ;  and  to  enjoin  agiUnst  the  main- 
taining and  using  its  road;  and  all  this  without 
giving  it  a  chance  to  be  heard.  It  would  seem 
as  if  there  could  be  no  need  of  argument  in 
such  a  case  in  a  court  of  equity. 

It  is  no  answer  to  these  questions  to  say  that 
the  jurisdiction  of  this  court  will  be  ousted  if 
the  Hew  Albaiqr  and  Sidem  Compuiy  Is  made 
a  party.  The  court  cannot  go  on  and  do  jus- 
tice unless  that  Company  is  a  party,  and  that  is 
always  a  reason  whv  tJie  suit  should  be  dis- 
missed. (8  Sumn.,  4ii6;  8  Russell  &  Mylne,83; 
8  Mason,  181;  8  Swanst.,  140-145.) 

The  Act  of  Congress  of  18B9  cannot  aid  the 
complainants  In  this  case.  That  Act  did  not  in  - 
lend  to  overthrow  the  fundainenlai  principles 
upon  which  a  court  of  chancery  acts,  and  de- 
termine the  rights  of  one  party  in  a  suit  against 
another.  That  Act  ^ply  provides  that  the 
ooort  shall  go  on  with  the  suit  against  the  party 
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who  shall  appear;  but  the  decree  shall  not  af- 
fect the  Vi^hu  of  the  party  who  does  not  ap- 
pear; that  18,  that  the  court  shall  exercise  its 
jurisdiction  where  It  may  do  so  without  pr^- 
udice  to  the  rights  of  parties  in  interest  who 
do  not  appear,  or  have  not  been  made  parties. 
(Act  of  Feb.  S8,  1889,  sec.  1.) 

This  does  not  at  all  change  the  principles 
which  are  fundaraeotal  with  courts  of  equity 
up^m  questions  of  jurisdiction.  (See  14  Pet,.  G6.) 

In  wder  to  change  the  uniTersal  rule  of  the 
court,  and  alter  its  practice  Id  fuodamentai 
points,  the  Act  of  Congress  should  be  express, 
and  its  intention  to  do  so  expressed  with  irre- 
sistible clearness  and  force.  <1  Peten's  Cond. 

240*]    *Mr.  JustiM  H'Leu  delivered  the 

opinion  of  the  court : 

This  is  an  appeal  in  diancery.  from  the 
Circuit  Court  Of  the  District  of  Hfchlcan. 

The  Morthem  Indiana  R^Iroad  Company, 
and  the  Board  nf  Commissioners  for  the  West- 
em  Division  of  the  Buffalo  and  Mismasippi 
Railroad,  corporations  created  by,  and  doing 
business  in,  the  State  of  Indiana,  filed  their 
bill  In  the  Circuit  Court,atatinf;  tliat  an  Act  of  the 
Legislature  of  Indiana,dated  February  eth,  1 885, 
incorporated  the  Buffalo  and  Mississippi  Kail- 
road  Company.  By  a  suluequent  Act  of  the 
Legislature,  of  February  6th,  1687,  the  name 
of  the  coiporation  was  changed  to  that  of  the 
"Northern  Indiana  Railroad  Company;"  that 
by  an  Act  of  the  8th  of  February.  1848,  the 
"  Board  of  Commissioners  for  Iho  Western  Di- 
Tirion  of  the  BulFalo  and  Hississippl  Railroad." 
were  incorporated.  Tliat  several  Acts  oif  the 
Legislature  of  Indiana  were  passed,  comflrm- 
ing,  amending,  and  enlai^ng  the  charters  and 
franchises  of  the  same  corporations;  that  by 
virtue  of  said  laws  the  complainanla  are  sev- 
erally entitled  to  do  and  perform  business  in 
the  Stale  of  Indiana,  as  authorized  by  their 
said  charters. 

That  the  Northern  Indiana  Railroad  Com- 
pany, after  being  duly  organized,  examined, 
surveyed,  marked  and  located  the  route  of 
their  railroad,  and  by  the  means  specified  in 
the  aforesaid  Acts,  procured  the  right  of  way 
for  said  railroad,  as  tlie  same  has  been  con- 
structed, and  become  seised  in  fee  of  the  right 
to  the  lands  acquired  for  tliat  purpose,  with  all 
the  priyileges  and  franchises  in  relation  thereto, 
confirmed  and  declared  by  the  sf^d  Acts;  and 
that  the  route  of  that  part  of  the  western  divis- 
ion of  said  railroad,  lying  between  Michigan 
City,  in  the  County  uf  Laporte,  and  the  West- 
em  line  of  the  State  of  Indiana,  was  duly  sur- 
veyed and  located,  and  the  right  of  way  duly 
acquired.  That  a  part  includ^  in  said  location 
consists  of  a  strip  of  ground  eighty  feet  in 
width,  extending  from  Michigan  City  to  the 
west  line  of  the  State  of  Indiana,  and  thai  the 
railroad  has  been  constructed  and  is  in  opera- 
tion, from  Elkhart  to  Laporte,  and  from  Micbi- 
gan  City  to  the  west  line  of  the  State  of  Indiana. 

And  the  complainants  say  that  they  have  pur- 
chased, and  now  own  in  fee  dmple,  certain 
other  lands  situated  on  or  near  the  line  of  said 
railroad,  which  is  deemed  necessary  for  the 
business  and  purposes  of  mid  railroad.  And 
they  aver  that  they  commenced  their  road 
within  the  time  required,  and  have  prosecuted 
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the  same,  as  by  the  several  Acts  above  referred 
to  they  were  required  to  do.  That  among  the 
rights  and  privileges  under  their  charters,  is 
the  sole  and  exclusive  right  and  privily  of 
bailding,  malnt^niog,  ud  using  a  rawoad 
along  *the  general  route  of  the  road.  [*241 
And  they  insist  that  no  charter  can  be  lawfully 
granted  to  any  other  compiuiy  to  construct  any 
other  road  or  roads  in  the  vicinity  of  said  rail- 
road, which  would  materially  interfae,  injuri- 
oualj,  with  the  profits  of  said  road,  without 
the  consent  of  the  complainants,  which  has  not 
been  given.  That  the  Legislature  of  Indians 
has  DO  power  to  eetablikh  such  a  road,  there 
being  no  such  power  reserved  in  the  original 
charter. 

And  the  complainants  allege  the  Michiftau 
Central  Railroad,  a  Corporation  created  by,  and 
doing  business  in,  the  State  of  Michigan,  were 
incorporated  for  the  ptirpose  of  ooostnicttng 
and  using  a  railroad  mm  Detroit,  in  the  State 
of  Michigan,  to  some  point  in  the  same  Stale 
upon  Lake  Michigan,  accessible  to  steamboats 
navigating  said  laKe;  and  with  authority  to  ex- 
tend their  road  to  the  southern  Imundary  of  the 
State  of  Michigan;  tbtU  said  Company  have  | 
constructed  and  now  ke^  in  use  a  railroad 
from  Detroit  to  New  Buffalo,  and  thence  to 
the  southern  line  of  the  State  of  Hichisan  In 
the  direction  towards  Michigan  City,  m  the 
State  of  Indiana;  and  that  by  an  arrangement 
'  with  the  Commissioners  of  the  Western  Diviii- 
ion  of  the  Buffalo  and  Mississippi  Railroad 
Company,  the  road  has  been  extended  and  is 
now  tn  use  to  Michigan  City. 

And  the  complainants  (uither  allege,  that  the 
New  Albany  and  Salem  Railroad  Company  u 
a  Corporation  created  by  and  under  certain  Ads 
of  the  Legislature  of  the  State  of  Indiataa.  and 
doing  business  therein,  has  no  power  or  frHD- 
rhise  to  construct,  or  to  authorize  the  conBlnic- 
tion,  of  anv  railroad  whatsoever,  except  what 
is  contained  in  certain  statutes  referred  to  in 
the  bill.  That  said  Company,  and  the  defend- 
ants, the  Michigan  Central  Railroad  Company, 
on  or  about  the  34th  of  April,  1891,  «itered 
into  a  contract  with  each  other,  which  contmct 
is  in  the  possession  of  the  defendante,  and  a 
discovery  of  the  same  is  prayed,  and  that  it 
may  be  produced.  That  by  color  of  said  con- 
tract the  defendanlsclum  the  right  to  construct 
and  use  a  railroad  from  Michigan  City  to  the 
western  line  of  the  State  of  Indiana,  by  a  routs 
nearly  parallel  with  thecomplainant'srailroad, 
and  iu  iis  immediate  vicinity,  anit several  limn 
crossing  the  same ;  and  also  the  right  and  power 
to  locate,  construct,  and  use  such  railroad,  over 
and  across  the  complainants'  road,  with  the 
exclusive  franchiswand  privileges  aforeB^,as 
th^,  the  defendants,  shall  see  fit.  , 

That  the  defendants  have  so  laid  out  the 
route  of  Ihdr  road  from  Michigan  City  to  the 
western  line  of  the  State  of  Indiana,  as  to  cross  , 
the  complainants'  railroad  upon  lands,  the  title  I 
of  which  was  acquired  by,  and  is  now  held  by 
the  complainants,  and  upon  which  their  milroaa  i 
has  been  constructed,  with  the  'purpose  [*ifi43  | 
and  intent  of  obstructing  and  unlawfully  int«-  i 
faring  with  the  possession,  occupancy,  and  w  I 
of  the  coniplainanls'  lands,  and  with  tht  iolent 
to  hinder  and  molest  ihem  in  ihe  enjoyment 
end  use  of  the  riuhts  and  franchises  grauled  (o  | 
tbcm  by  the  U-gluative  Acta  stated,  and  to  de- 
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feBl  the  exclusive  right  to  have  and  use  a  rail- 
road wtthtn  that  vicinity. 

And  titer  stating  many  other  facts  having  a 
bearing  upon  the  New  AJbany  and  Salem  Rail- 
road Company,  and,  aa  thej  allege,  conducing 
to  show  a  want  of  rifrht  in  that  Company  to  ez- 
tuid  their  road  to' Michigan  City,  and  from 
thence  to  the  western  line  of  the  State  of  Indi- 
ana, near  to  and  parallel  with  the  complainants' 
road,  as  above  stated,  they  pray  that  the  de- 
f eadauts  may  be  enjolnef from  the  construction 
of  their  road.  &c. 

The  defendants  filed  a  general  demurrer  to 
the  biU.  and  a  decree  was  entered  in  the  Cir- 
cuit Court,  sustaining  the  demurrer  and  dis- 
missing the  bill. 

At  the  threshold  of  this  case,  the  question  of 
Jurisdiction  arises.  It  is  not  controverted  that 
the  road  of  the  defendants,  agidnst  which  the 
inJoDCtion  is  prayed,  has  been  constructed,  not 
only  from  Michigan  City  to  the  western  line  of 
the  State  of  Indiana,  but  to  Chicago,  in  the 
State  of  Illinois.  The  demurrer  admits  the 
facu  charged  in  the  hill,  and  they  are  also  es- 
tablished in  part  by  surveys  of  both  roads. 

The  jurisdiction  of  the  Circuit  Court  of  the 
United  States  U  limited  to  controverdes  be- 
tween citizens  of  different  states,  except  in  cer- 
bUn  cases,  and  to  the  district  in  which  it  sits. 
In  this  case  we  shall  consider  the  question  of 
Jurisdiction  in  regard  to  the  district  only.  In 
all  cases  of  contract,  suit  may  be  brought  in 
the  Circuit  Court  wl^ere  the  defendant  mar  be 
found.  If  sued  out  of  the  district  in  which  he 
lives,  under  the  dedsions  he  may  object,  but 
this  is  a  privily  which  he  may  waive.  Wher- 
ever the  jurisdiction  of  the  person  will  enable 
the  Circuit  Court  to  give  effect  to  Its  judgment 
or  decree,  juriadtction  may  be  exercised.  But 
wherever  the  subject  matter  in  controversy  is 
local,  and  lies  beyond  the  limit  of  the  district, 
no  jurisdiction  attaches  to  the  Circuit  Court, 
sitting  witiiin  it.  An  action  of  ejectment  can- 
not be  maintidned  in  the  district  of  Michigan 
for  land  in  any  other  district.  Nor  can  an  ac- 
tion of  trespass  qtutre  elausum  f regit  be  prose- 
cuted where  the  act  complained  of  was  not  done 
in  the  district. 

Both  of  these  actions  are  local  in  their  char- 
acter, and  must  be  prosecuted  where  the  process 
of  the  court  can  reach  the  loeua  in  quo. 

The  complainants  allege  that  the  defendants 
have  built  a  railroad,  cros^ng  their  road  several 
times;  have  entered  upon  their  grounds,  and, 
by  building  a  parallel  road  so  near  as  to  carry 
243*]  the  *Bame  lineof  passengers  and  freight, 
their  franchise  has  been  impaired.  That  tney 
have  an  exclusive  right  to  run  a  railroad  on 
the  route  stated,  and  tliat  th^  have  been  seri- 
ously injured  by  the  defendants*  road. 

This  remedy  by  injunction  is  given  to  pre- 
vent a  wrong  for  which  an  action  at  law  can 
give  no  adequate  redress.  In  its  nature  it  is 
preventive  justice.  Where  the  wrong  has  been 
Inflicted  before  an  Injunction  was  applied  for, 
it  may  be  a  matter  of  doubt,  in  most  cases, 
whetlier  an  action  at  law  would  not  be,  at  first, 
the  appropriate  remedy.  But  whether  the  re- 
lief sought  be  at  law  or  in  chancery,  the  ques- 
tion of  jurisdiction  equally  applies. 

In  his  conflict  of  laws,  Mr.  JtaUee  Story 
says  (sec  not  only  real  but  mixed  actions, 
such  as  trespass  upon  real  ivoperty,  are  pn^ 
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erly  referable  to  the  forum  rei  ntas.  (Skinner 
T.  "Boat India  Oampang,  Law  Rep.,  168;  Doul- 
ton  T.  MatOmet,  4  Tenn  R.,  608;  Watt$  v. 
Kinn^.  6  Hill,  N.  T..  82.)  But  he  says  a 
court  of  chancery,  having  authority  to  act  in 
■penonam,  will  act  indirectly,  and  under  quali- 
fications, upon  real  estate  situate  in  a  foreign 
country  by  reason  of  this  authority  over  the 
person,  and  it  will  compel  him  to  give  effect  to 
its  decree,  by  a  conveyance,  release,  or  other- 
wise, respecting  such  property."  (VoitUT  v. 
VaaaaB,,  8  Atk.,  S89;  1  Equity  Cases.  Abr.. 
188;  I^n  v.  Lord  BalUmore.  1  Ves..  444; 
Lord  OransUnm  v.  Johnaon.  8  Yes.,  183,  183: 
WkiU  V.  HaU,  13  Ves..  323;  Lord  F&rUtrting- 
ion  V.  8oulb]f,  3  Mylne  &  Keen,  104;  Mame  v. 
Wattti,  6  Cranch,  148. 160.)  In  this  last  cose 
the  Chief  Justice  says:  "Upon  the  authority  of 
these  cases  (dted).  and  of  others  which  are  to 
be  found  in  Uie  books,  as  well  as  upon  general 
principles,  this  court  is  of  opinion  that,  in  a 
case  of  fraud  of  trust,  or  of  contract,  the  juris- 
diction of  a  court  of  chancery  is  sustainable 
wherever  the  person  be  found,  although  lands 
not  within  the  jurisdiction  of  that  court  may 
be  affected  by  the  decree."  In  another  part  of 
the  opinion  he  says:  **  Was  this,  therefore,  to 
be  considered  as  Involving  a  naked  question  of 
title;  was  it,  for  example,  a  contest  between 
Watts  and  Powell,  the  jurisdiction  of  the  Cir- 
cuit Court  of  Kentucky  would  not  be  sus- 
tained." 

If  the  court  had  acquired  jurisdiction  of  the 
person  by  his  being  within  the  State,  they  will 
compel  him,  by  attachment,  to  do  his  duty 
under  his  contract  or  trust,  and  enforce  the  de- 
cree in  rem,  by  his  executing  and  conveying  or 
otherwise,  as  justice  may  require,  in  respect  to 
lands  abroad.  ( White  v.  White,  7  G.  &  J.,  208; 
Vavghan  v.  Barclay,  6  Whart.,  893;  Watkint 
V.  Hotman,  16  Pet.,  25.) 

Tlie  controversy  before  us  does  not  arise  out 
of  a  contract;  nor  is  it  connected  with  a  trust 
expressed  or  implied.  An  exclusive  rig^t  is 
claimed  by  the  complainants,  under  their  char- 
ters, *and  the  If^slative  Acts  of  Indl-  [*244 
ana  connected  therewith,  to  construct  and  use 
a  railroad,  as  they  have  done,  from  the  City  of 
Michigan  to  the  western  line  of  the  State. 
And  they  complain  that  the  defendants  have 
unlawfuUy  entered  upon  their  grounds,  con- 
structed a  road  crossing  the  complainants'  road 
several  times,  and  materially  injuring  it,  b^ 
constructing  a  road  parallel  to  it.  Relief  is 
prayed  for  an  injury  tbreatened  or  done  to 
their  real  estate  in  Indiana,  and  to  their  fran- 
chise, which  is  inseparably  connected  wiUi  the 
realty  in  that  State. 

In  the  inTeetisatlon  of  this  case,  rights  to 
real  estate  must  be  examined,  which  have  been 
acquired  by  purchase,  or  by  a  summary  pro- 
ceraing  under  the  laws  of  Indiana.  This  ap- 
plies, especially,  to  the  ground  on  which  the 
complainants'  road  is  constructed,  and  to  other 
lands  which  have  been  obtained,  for  the  erec- 
tion of  facilities  connected  with  their  road. 
And,  in  addition  to  this,  the  chartered  rights 
claimed  by  the  defendants,  and  the  right  as- 
Betted  by  them  to  construct  their  road  as  they 
have  done,  crossing  the  complainants'  road  and 
running  pamllel to  it,  must  auto  be  investigated. 
Locality  is  onnected  with  every  claim  set  up 
the  ounplidnants,  and  with  every  wrong 
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charged  against  the  defendants.  In  the  coarse 

of  such  an  investigation,  it  may  be  necessary 
to  direct  an  issue  to  try  the  title  o{  the  parlies, 
or  to  assess  the  damages  complained  of  in  the 
bill. 

It  will  readily  be  admitted,  that  no  action  at 
law  could  he  sustained  in  the  district  of  Michi- 
gan, on  such  erouDd.  for  injuries  done  in  Indi- 
ana. Kg  action  of  ejectment,  or  tot  trespass 
on  real  property,  could  have  a  more  decidedly 
local  character  than  the  appropriate  remedy  for 
the  injuries  complained  of.  And  is  this  char- 
acter changed  by  a  bill  In  chancery  T  By  such 
a  procedure,  we  acquire  jurisdiction  of  the 
defendants,  but  the  subject  matter  being  local, 
it  cannot  be  reatdwd  by  a  chancery  jurisdiction, 
exercised  in  the  State  of  Michigan.  A  state 
court  of  Michigan,  having  chancery  powers, 
nuy  take  the  same  jurisdiction,  in  relation  to 
this  matter,  which  belongs  to  the  Circuit  Court 
of  the  United  States,  sitting  in  the  district  of 
Michigan.  And  it  is  aui)po6ed  that  no  court  in 
that  State  could  assume  such  a  jurisdiction. 

But  there  remains  another  ground  of  objec- 
Uon  to  the  jurisdicUon  in  this  case.  The  New 
Albany  and  Salem  Railroad  Company  is  not 
made  a  party  to  this  suit.  As  an  excuse  for 
this  omission,  it  is  alleged,  in  the  bill,  that  this 
company  being  a  corporation  by  the  laws  of 
the  Htate  of  Indiana,  of  the  same  State  as  the 
complaioants.  it  cannot  be  made  a  party  with- 
out oustiuE  the  Jurisdiction  of  the  court.  This 
is  true;  and  if  the Telief  prayed  for  1^  the  com- 
plainanis  can  be  gi^en  without  imi»iring  the 
rights  of  this  Company,  under  the  Act  of  1880, 
the  jurisdiction  may  be  exercised. 
246*j  *The  complainants  contend  that  this 
company  is  not  a  necessary  party,  and  that  no 
decree  is  asked  against  it. 

The  right  claimed  by  defendants  to  construct 
their  road  as  stated  in  the  bill,  was  derived 
solely  from  the  New  Albany  and  Salem  Com- 
pany. The  contract  under  which  this  claim  is 
mad.e,  is  referred  to  in  the  bill,  and  is,  conse- 
quently, a  part  of  it.  It  is  stated  in  the  con 
tract  that  this  Company,  "  both  for  the  public 
good  and  their  own  interest,  deemed  it  impor 
Umt  to  extend  its  roaa  to  Michigan  City,  and 
thence  westward  by  the  State  Hue  of  Illinois, 
Sec"  And  it  is  also  stated  that  the  Michigan 
Central  Ridlroad  Company  were  willing  to  sub- 
scribe for  five  hundred  thousand  dollars  of  the 
stock  of  the  New  Albany  and  Salem  Railroad 
Company  upon  certain  conditions,  as  well  as 
to  build  the  en^re  line  of  railroad  from  Hicbi 

Sn  City  to  the  Illinois  Slate  line,  provided 
ey  can  have  the  use  and  control  of  the  same, 
until  the  costs  of  the  same  shall  be  re-imbursed 
to  it,  &c.  The  payment  of  the  stock  to  the 
New  Albany  road,  as  one  of  the  conditions, 
was  to  be  made  by  installments  stipulated,  a 
large  part  uf  which  are  yet  unpaid.  And  to 
re  imburse  the  Michigan  Company  a  million  of 
dollars  were  assumed  as  the  coat  of  the  road, 
from  Michigan  City  to  the  western  line  of  the 
State,  which  sum,  if  paid  in  forty  years,  with 
interest  at  five  per  cent,  per  annum,  the  rail- 
road to  be  constructed  by  the  Michigan  Com- 
pany, with  all  it6i>quipment8,  shall  bM^ime  the 
property  of  the  New  Salem  Company,  and  the 
morigage  or  pledge  of  the  contract  shall  cease. 

In  the  argument  it  was  contended  by  the 
complainanut,  liuit  under  no  Act  or  Acts  of  the 


Indiana  L^blatore  have  the  New  AJImbt  and 

Salem  Company  a  right  to  construct  a  railroad 
further  north  than  Crawfordsville.  That  cer- 
tain words  used  in  the  Act  of  February  11th, 
1848,  giving  the  Company  power  to  "  extend 
their  road  to  any  otlier  point  or  points  than 
those  indicated  by  the  location  famtofm  made 
by  the  authority  of  the  State,"  were  necessarily 
limited  to  the  points  named  in  previous  Acts, 
New  Albany,  Salein,  and  Crawfordsville.  And 
that  in  extending  me  road  from  Crawfords- 
ville north  to  Michigan  City,  and  thence  west 
parallel  with  the  complainants'  rood  to  the 
western  line  of  the  State  of  Indiana,  it  was  lo- 
cated without  any  legal  authority. 

fVom  the  above  it  appears  that  Uie  validity 
of  the  New  Albany  and  Salem  Charter  Is  in- 
volved in  this  case,  for  between  two  and  three 
hundred  miles,  from  Crawfordsville  to  Michi- 
gan City,  and  thence  to  the  western  line  of  the 
State  of  Indiana.  The  construction  of  that 
road  has  been  nearly,  if  not  entirely,  complied, 
at  an  expenditure  of  between  two  and  three 
millions  of  dollars.  And  in  addition  to  this, 
it  appears  from  the  contract  'made  [*246 
between  this  Company  and  the  Michigan  Com- 
pany that,  as  one  of  the  conditions  of  the  con- 
tract, the  latter  Company  subscribed  in  stock  to 
the  New  Albany  and  Salem  road ,  half  a  million 
of  dollars,  a  part  of  which  sum  only  has  been 
paid. 

Now,  if  this  court,  in  giving  the  relief  prayed 
for  by  the  complainant^  should  find  it  neces- 
sary to  dedare  that  the  above  charter  gave  no 
authority  to  the  New  Albany  Company  to 
locate  and  construct  thdr  road  north  of  Craw- 
fordsviile.it  would  be  nuoousto  that  Company. 
And  it  is  clear,  that  any  decision  which  shall 
declare  the  road  from  AUchigan  City  to  the 
western  line  of  the  State  of  Indiana,  wlthoot 
the  protection  of  law,  must  equally  apply  to 
the  road  from  Michigan  City  to  Crawfords- 
ville, as  they  were  located  and  built  under  the 
same  authority.  This  question  is.  therefwe, 
vitally  interesting  to  the  New  Albany  Com- 
pany; and  by  the  bill  we  are  called  to  decide 
that  question,  although  that  Company  is  not 
made  a  party  to  the  suit.  It  is  imponible  to 
grant  tlw  relief  prayed,  without  deeply  affect- 
ing tlie  New  Almny  Company.  If  Ihrir 
cliarter  should  be  held  good,  as  claimed  by 
that  Company,  an  injunction  against  the  de- 
fendants would  materially  injure  the  New  Al- 
bany Company,  as  it  would  not  only  impair 
the  contract  made  with  the  defendaots,  in  re- 
gard to  the  road  from  Michigan  City  westward 
to  the  State  line,  but  it  would,  probably,  re- 
lease the  defendants  from  a  subscnption  of  half 
a  million  to  the  stock  of  the  Crawfordsville 
road,  or  at  least  from  the  payment  of  the  part 
of  that  subscription  which  has  not  been  paid. 

The  Act  of  1889  provides,  that  "  where,  in 
any  suit  at  law  or  in  equity  commenced  in  aoy 
court  of  the  United  States,  there  shall  be  sev- 
eral defendants,  any  one  or  more  of  whom 
shall  not  be  inhabitants  of.  or  found  within 
the  district,  jurisdiction  may  be  entertained, 
but  the  judgment  or  decree  uiall  not  conclude 
or  preclude  other  parties.  And  the  non- 
joinder of  parties  who  are  not  inhabitants,  or 
found  within  the  district,  shall  constitute  no 
matter  of  abatement,  or  otlier  objection  to  mid 
raiU" 
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Tbe  provldon  of  thib  Ad  Is  positlTe,  and  in 
ordinary  cases  no  difficulty  could  arise  in  giv- 
ing effect  to  it;  but  in  a  case  iike  tbe  present, 
where  a  court  cannot  but  see  that  tbe  interest 
of  tbe  New  Albany  Company  must  be  vitally 
affected,  if  tbe  renef  pnyed  by  the  complaln- 
anta  be  f^ven,  the  court  must  refuse  to  exerdse 
Jurisdiction  in  the  case,  or  become  the  Instru- 
ment of  injustice.  In  such  an  alternative  we 
are  bound  to  say,  that  this  case  is  not  within 
ttie  statute.  On  both  the  grounds  above  stated 
we  tliink  that  the  Circuit  Court  has  do  juris- 
diction. 

The  judgmetU  cf  that  court,  in  dtimunTig  the 
biU.  u  therefore  affirmed. 

247*]  *Masrt.  JuiUcet  Catron  and  Camp- 
bell delivered  separate  opinions.  Mr.  Juttiee 
Daalel  dissented. 

Mr.  Juttiee  Catron: 

The  Northern  Indiana  Railroad  Company 
and  tlie  RiUlroad  Oommisdonen  for  the  West 
em  Division  of  the  Buffalo  and  Hlssissippi 
Railroad  Company,  filed  their  bill  against  the 
Michigan  Central  Railroad  Company,  in  the 
Circuit  Coort  of  the  United  States  in  the  Dis- 
trict of  Michigan,  seeking  an  injuuction  against 
the  defendant  to  prevent  the  Michigan  Com- 
pany from  laying  down  and  using  a  railroad 
around  the  southern  end  of  Lake  Michigan, 
and  within  the  State  of  Indiana;  which  road 
croases  the  road  of  tbe  comi^nants,  and  rnns 
near  to  and  parallel  with  it.  and,  as  the  com- 
plainants-allege, will  materially  withdraw  their 
profits.  And  the  complainants  insist  that  they 
have  a  monopoly  by  their  charter  to  construct 
the  only  road  near  to  and  around  the  southern 
end  of^the  lake,  and  that  the  defendant  has 
Ttolsted  tbe  chartered  rights  secured  to  the 
complainants. 

The  bin  was  demurred  to,  and  the  demurrer 
was  sustained  by  the  Circuit  Court.  The  first 
cause  of  demurrer  set  forth  Is,  that  tbe  com- 
plainants have  not.  by  their  bill,  made  such 
case  as  entitles  them  to  any  discovery  or  relief 
ai^inst  the  defendant  as  to  the  matters  con- 
tained in  the  bill,  or  any  of  them;  and  the  judg- 
ment of  the  court  Is  prayed  whether  the  defend- 
ant shall  be  compelled  to  make  further  answer; 
and  on  this  state  of  pleadings,  the  question 
standing  in  advance  of  all  otheis  is,  whether 
Ibe  Circuit  Court  had  jurisdiction  to  entertain 
the  Utl,  as  between  these  parties,  independent 
of  the  merits  of  the  case  set  forth.  The  bill 
alleges  that  tbe  Northern  Indiana  Railroad 
Company,  and  the  CommEssloners  of  the  Buf- 
falo Company  were,  severally,  corporations 
created  by  the  State  of  Indiana,  and  were  doing 
business  in  said  State  according  to  their  char- 
ters; "  and  are,  in  meaning  aod  coutemplalion 
of  the  Constitution  and  laws  of  the  United 
Slates,  citizens  of  the  State  of  Indiana,  and 
entitled  to  be  deemed  and  taken  as  such  citizens 
for  all  the  purposes  of  suing  and  being  sued, 
and  for  the  purposes  of  this  bill  of  complaint." 

A  oorpcmlloo  is  composed  of  many  indi- 
vidual meml)ers.  having  a  joint  interest,  and  a 
joint  right  to  sue  in  their  corporate  name;  and 
the  conMderation  here  presented  is,  whether  a 
state  law,  creating  the  corporation,  makes  such 
coiporatlon  "  a  cTtlzen,"  acconling  to  the  Con- 
■tituUon.  regardless  of  tbe  fact  where  its  mem- 
ben  reaide.   If  the  corporation  be  such  dtizun, 
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then  ercry  member  of  the  corporate  body  might 
reside  in  Michigan,  and  yet  have  tbe  right  to 
sue  citizens  of  Michigan  there  in  the  United 
States  court. 

*The  Constitution  gives  jurisdiction  [*24S 
to  the  courts  of  the  Union,  "  between  citizens 
of  different  states."  Now,  if  It  be  true,  that 
corporations — such  as  for  making  roads,  Ac. — 
be  cltizeiis  in  the  established  sense  of  the  Con- 
stitution, it  must  have  been  thus  settled  in  the 
case  of  The^  LouaviUe  Railroad  Company  v. 
Leteon,  2  How.  ,^97;  as,  previous  to  that  de- 
cision (made  in  18<4),  this  court  did  not  sup- 
pose that  a  corporation  was  a  citizen.  Nor  was 
any  such  question  presented  in  Let9on'>  c9/»% 
far  from  it. 

LetsonTsued. 'the' railroad  company  in  cove- 
nant, by  their  corporate  name,  distinctly  aver- 
ring that  tbe  members  of  the  company  were 
citizens  of  South  Carolina,  and  that  Uie  plaint- 
iff was  a  citizen  of  New  York. 

The  defendant  pleaded  in  abatement,  that 
Rutherford  and  Baring,  two  of  the  stockholders, 
were  citizens  of  North  Carolina;  and  that  the 
State  of  South  Carolina  was  also  a  stockholder. 
To  this  plea  there  was  a  demurrer,  which  was 
sustained  in  the  Circuit  Court  and  in  this  court. 

It  was  held,  1.  That  the  State  could  not  ob- 
ject, as  she  stood  on  the  foot  of  every  other 
individual  stockholder  and  need  not  be  sued; 
and. 

2.  That  fugitive  atockholders,  who  wrav 
changing  every  day,  and  quite  too  numerous  to 
be  included  in  a  suit,  need  not  be  made  parties 

of  record. 

This,  from  the  report  of  the  case,  seems  to 
have  been  the  unanimous  opinion  of  the  mem- 
bers of  this  court,  who  were  present  at  the 
time;  certainly  it  was  my  opinion. 

The  president  and  directors  of  the  railroad 
company  were  alleged  to  be,  and  admitted  to 
be  by  their  plea,  citizens  of  South  Carolina; 
they  represented  the  stockholders,  and  were 
their  trustees,  and  whose  acts  were  binding  on 
the  stockholders.  This  state  of  parties  con- 
formed to  the  Act^of^Congress  of  1889,  aod  the 
spirit  of  the  47th,  48th,  40ih  and  50th  rules 
for  the  government  of  chani^ry  practice  hi  the 
federal  courts,  adopted  in  1842. 

It  is  now  assumed,  that  Totem's  case  over- 
ruled the  decision  in  StraWdru^  v.  Gurtit,  8 
Orancb,  276.  That  decision  undoubtedly  pro- 
ceeded on  the  true  rule. 

There  were  various  complainants  to  a  bill  in 
equity;  and  the  bill  alleged  that  some  of  the 
complunanta  were  citizens  of  Massachusetts, 
where  the  suit  was  brought;  and  that  the  de- 
fendants were  also  citizens  of  Massachusetts, 
except  Curtis,  who  was  stated  to  be  of  Ver- 
mont, and  a  subpoena  was  served  on  him  in 
that  State.  There,  It  was  held,  "that  each 
distinct  interest  should  be  represented  by  per- 
sons, all  of  whom  are  entitled  to  sue,  or  may 
be  sued,  inTihe  federal  courts."  A  bill  thus 
framed  could  not  at  this  day  be  treated  seriously. 

*The  next  case  supposecf  to  be  in  con-  [*i249 
fiict  with  Leteon'i  case  Is  that  of'  T!ie  UnUed 
Statet  Bank  v.  D&oereux,  5  Cranrh,  61.  The 
old  Bank  of  the  United  States  sued  Devereuz  aud 
Robertson,  in  the  Circuit  Court  of  Georgia,  al- 
leging that  it  was  a  Corporation  established 
under  an  Act  of  Congress  of  1791 ;  and  alleging, 
further,  that  thu  petitiuaor^  th«  President, 
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Directors  and  Companj  of  tbe  Bank  of  the 
United  States,  were  citizens  of  the  State  of 
PeDDsylvania;  aod  that  Devereux  and  Robert- 
son, the  defeadants,  were  citizens  of  Georgia; 
and  this  averment  was  held  sufficient  by  the 
court. 

That  Letton's  case  overruled  that  of  The  R. 
B.  Bank  of  Viektltury  v.  Slocum  ei  al..  ia 
true;  and  it  was  justly  overruled,  as  I  think. 
Slocuu.  Richards  &  Company  sued  the  Bank, 
alleging  that  thOT  were  <»Uzau  of  Louisiana, 
and  that  the  President,  Directors  and  Company 
of  the  Bank  were  citizenspf  Mississippi.  Tbe 
Bank  pleaded  in  abatement,  that  Lambeth  and 
Thompson,  two  of  the  stockholders,  were  citi- 
zens of  Louisiana.  And  this  court  sustained 
Uiat  plea;  whereas  according  to  Letton'a  case, 
it  was  quite  immaterial  where  the  stockholders 
resided,  so  that  the  president  and  directors 
were  citizens  of  the  state  where  the  suit  was 
broudit. 

What  a  corporation  is,  was  very  fully  dis- 
cussed in  Devereux'a  case.  5  Cranch;  nor  will  I 
discuss  it  further  here,  as  I  do  not  feel  called 
on  to  prove,  to  the  legal  profession  of  this 
country,  that  a  cor[K>ration  is  not  a  citizen. 
And  as  no  averment  is  made  in  the  UU  before 
□8,  that  the  president  and  directors  of  the  cor- 
porations suing,  are  citizens  of  different  states 
from  tbe  president  and  directors  of  the  cor- 

K rations  sued,  I  think  the  deniuner  ought  to 
sustained,  aud  the  court  below  instructed  to 
dismiss  the  bill. 

I  view  this  assumption  /of  citizenship  for  a 
corporation  as  a  mere  evasion  of  the  limits  pre- 
scribed to  the  United  States  courts  by  the  Con- 
stitulion.  The  profitable  corfioTations  are 
owned  in  a  great  degree  in  the  cities;  there  the 
president  and  directors  often  reside;  whilst  the 
charter  was  granted  in  another  state,  and  there 
the  owners  Keep  an  agency,  the  btisineas  be- 
ins  in  fact  conducted  in  the  city. 

Now.these  owners  and  directors  ma^r  sue  their 
next  n^ghbors  of  their  own  state  and  city,  in  tbe 
United  wates  courts,  according  to  the  rule  that 
the  corporation  is  a  citizen  of  tbe  state  where 
it  was  created,  and  that  Jurisdiction  depends 
on  this  sole  fact. 

Mr.  Jiutiee  Daniel: 

Could  I  consent  to  pronounce  from  this 
bench  an  opinion  deenwd  by  myself  extraju- 
dicial, and  therefore  without  authority,  I  mi^ht 
attempt  an  argument  to  expose  the  irregularity 
ami  iiiipotence  of  an  adjudication  confined,  by 
250*J  law,  within  *prescribed  geographical 
limits,  with  respect  to  subjects  purely  local, 
whenever  it  should  be  attempted  to  extend  the 
operation  of  such  adjudicallon  beyond  the 
Ivcut  to  which  the  law  has  allotted  It.  For  of 
this  character  has  been  the  action  of  the  Circuit 
Court  upon  the  controversy  of  these  two  Cor- 
porations now  before  us.  The  Northern  Indi- 
ana Railroad  Company,  incorporated  by  the 
State  of  Indiana.have  complained  of  an  invasion 
of  their  local  rifrbts,  a  tort  to  real  property  situ- 
ated within  tbe  Territory  of  Indiana,  by  a  com- 
pany incorporated  by,  and  ^tuated  within,  the 
State  of  Michigan,  and  the  Circuit  Court  for 
tbe  State  of  Michigan,  limited  in  its  cognizance 
of  local  matters  to  the  territory  of  tbut  State, 
has  undertaken  to  adjudicate  upon  the  merits 
of  this  complaint.  But  irregular  and  futile  as 


is  the  action  of  the  Circuit  Court  of  Uich^an, 
and  as  it  is  by  all  here  admitted  to  have  been, 
can  it  have  been  more  irregular  than  is  tbe  un- 
dertaking, on  tiie  part  of  this  tribunal,  to  pro- 
nounce au^cwitatively  upon  tbe  character  of 
the  acta,  or  the  relative  rights  and  powers  of 
the  parties,  over  which  the  Circuit  Court  of 
Michigan  has  claimed  cognizance?  Is  not  tbe 
warrant  for  cognizance  by  the  Circuit  Court 
and  by  this  tribunal  essentlaUy,  nay,  predsely, 
the  sameT  Are  they  not  both  to  be  found,  if 
existing  at  all,  in  the  Constitution  of  the 
United  States?  And  is  it  not  indispensable  that 
such  a  cognizance  should  be  r^ularty  and 
certainly  vested  in  the  Circuit  Court,  oefore 
this  court  can  sanction  its  validity?  If  it  be 
asked,  by  what  provision  of  the  Constitution  the 
Circuit  Court  could  assume  jurisdiction  of  the 
present  controversy,  it  must,  of  neoesaity,  be 
referred  to  that (2  sec.,  8dart)  providon  which 
extends  the  judicial  power  to  controveruei  be- 
tween citizens  of  (Uflerent  states.  Tlus,  b- 
deed,  is  admitted;  and  the  admission  carries 
with  it  inevitably  the  implication  that  a  c<hiK}- 
ration  can  aod  must,  for  certain  purposes,  be- 
come a  citizen,  and  must,  «x  neeeuitate,  possen 
the  attributes  of  dtizeiuhip  In  order  to  obtain 
access  to  a  court  of  the  United  Htatea.  Having, 
on  a  former  occasion  (vide  the  case  of  Runeae 
et  al.  V.  The  Delaware  and  Rar&an  Canal  Com- 
pany, 14  How.,  99),  endeavored  to  expose  tbe 
incongruities  involved  in,  aod  incident  to.  this 
anomalous  conception,  I  will  not  now  attempt 
a  furtner  enumeration  of  them  beyond  this 
obvious  remark,  that  citizenship  and  corporate 
existence,  created  by  state  authority,  bdng  de- 
creed by  this  court  to  be,  to  some  extoit  it 
least,  identical,  as  must  be  the  case  to  author- 
ize this  court  to  call  tbe  parties  before  them,  it 
must  follow  that,  to  tbe  some  extent,  a  corpo- 
ratlon  can  be  a  citizen,  and  a  citizen  can  become 
a  corporation.  The  Nwcess  by  which  the  Istttf 
transforroatioa  may  be  accomplished  has  not  y^ 
been  pointed  out,  *we  are  told,  by  4he  [*!2ol 
Eufflisb  Jurists,  and  by  tbe  decisions  of  tbe  Ed- 
glisn  courts,  aod  so,  too.  in  tbe  case  of  The  Bank 
of  the  United  Statee  v.  Devereux.  it  is  laid  down 
b^  Marshall,  Ch.  J.,  that  a  corpoiation  is  an  in- 
visible, intangible,  artificial  creature.  In  oae 
sense,  at  least,  the  citizen  may  render  himsdf 
invisible  and  intangible — ^he  may  abscond.  In 
what  signiflcatifm  he  must  become  artificial, 
amongst  the  infinite  varieties  which  mrr  be 
imagined,  will  present  a  question  more  difficult 
to  be  determined.  But  in  the  possession  of 
a  portion  even  of  his  corporate  attributes,  tbe 
citizen  may  t>e  deemed  a  guaei  corporation, 
when  it  shall  be  thought  convenient;  and  will, 
doubtless,  in  that  chrysalis  oondlUon.  furnisb 
as  just  a  representation  of  the  integral  legal 
entity,  as  the  latter,  in  the  shape  of  a  quati 
citizen,  can  ever  supply  of  the  real,  material, 
and  social  being  with  whom  it  is  sought  to 
identify  it. 

Powerless  and  vain  as  prolmbly  ever  will  be 
the  "still  small  voice"  of  a  bumble  indirid- 
ual,  in  opposition  to  the  united  dectantion 
of  tliaae  Justly  conddered  the  learned  and 
the  wise,  stilly  under  the  most  solemn  con- 
viction of  duty,  the  effort  can  never  be  fo^ 
borne  to  raise  that  humble  voice  In  accents  of 
alarm  at  whatever  is  believed  to  threaten  even 
the  sacred  baric  in  which  the  safety  both  of  the 
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States  and  of  the  United  St&teB  is  frelgtited.  I 
liold  that,  beyond  the  Constitution  of  the 
United  States,  there  is  no  federal  government, 
either  in  the  mass  or  in  the  detail.  That  be- 
yond the  fNtle  and  limits  prescrilied  by  that 
instrument,  to  tie  interpretea,  not  by  indirect  or 
ingenious  or  forced  conatr actions,  or  by  remote 
implications,  but  by  the  and  common- 

sense  import  of  its  language,  a  language  f  amilar 
to  the  common  and  general  nnderstanding.  all 
is  unwarranted  assumption  and  wrong — a  ter- 
minaUoDOfaUlegitiraatefederalpower.  Whilst, 
tberefore.  I  profess,  as  I  really  feel,  my  belief 
in  the  wisdom  and  purity  of  those  who  think 
themselves  justified  in  what  I  regard  as  an  in- 
fringement upon  the  terms  and  objects  of  our 
only  diarter,  I  am  consUained  to  record  my 
solunn  protest  against  their  doctrine  and  tbeir 
acL 

On  these  grounds  I  dissent  from  the  opinion 
Just  proDOunoed,  and  think  that  this  cause 
shmifct  have  been  remanded  to  the  Circuit 
Court,  with  dlrecUons  to  dismiss  it,  as  one  over 
wblcb  the  courts  of  the  United  States  can  have 
no  Jurisdiction  with  respect  to  the  parties. 

Mr.  Justice  Campbell: 

I  fM>ocur  fully  in  the  opinion  of  the  court 
denying  jurisdlcUon  to  the  Circuit  Court  to 
enterlala  thb  bill.  The  objection  made  in  the 
opinion  to  the  exercise  of  jurisdiction,  and 
which  is  fairly  presented  by  the  record,  is 
sufficient  to  dispose  of  the  case.  The  court 
2d2*J  *ha8  declined  to  determine  any  question 
upon  the  averments  of  the  bill,  in  regard  to  the 
eUlEenship  of  the  parties.  The  question  is  left 
exactly  where  it  was  when  this  case  was  pie- 
sented.  I  state  these  facts,  that  no  inference 
may  be  drawn  to  the  contrary,  and  that  the 
delusion  of  the  court  may  not  be  misunderstood. 

OBDKR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Slates  for  the  District  of  Michigan, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  that 
the  Circuit  Court  bad  do  jurisdiction  of  the  case, 
and  on  that  ground  the  bill  was  properly  dls- 
midaed ;  there  was,  tberefore,  no  error  in  the  de 
cree  of  said  court.  Whereupon,  it  is  now  here 
ordered,  adjudged  and  decreed  by  tbls  court, 
that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
costs. 

Clted-16  How., 350;  «  Wall.. 880;  &  Blatohr.,  U8: 
U  Blatohf.,  suits  Blatcht..  SB ;  Woolw.,  SOS;  t  Ho- 
Artbur,  471 ;  8  Woods,  410. 48B. 


ERASTUS  CORNING  AND  JOHN  F.  WINS- 
LOW.  Phiattffa  in  Error, 

V. 

PETER  A.  BURDEN. 

Patents — differtnee*  betv>een  machine  and  proeeta 
— BntUaea—t^fendanet  patent  odmiMMtf. 


In  a  salt  brouffbt  for  an  Intrlnflrenient  of  a  patent 
rtgbt,  the  defeadant  ought  to  be  atloved  to  give  In 
evldenoe  tbe  patent  under  ivbfoh  he  claims,  al- 
though Junior  to  tbe  plaintiff's  patent. 

Burden's  patent  for  "a  new  and  useful  machine 
for  rolling  puddlers'  balls  and  other  masses  of  Iran, 
in  tbe  manufacture  of  Iron,"  was  a  patent  for  a 
machine,  and  not  a  prooess,  although  tbe  language 
of  tbe  claim  was  equivocal. 

The  dlfferenoe  explained  between  a  process  and  a 
machine. 

Hence,  It  was  erroneous  for  the  Circuit  Court  to 
exclude  evidence  ottered  to  show  that  tbe  practical 
manner  of  giving  effect  to  the  principle  embodied 
in  the  macnine  of  the  defendants  was  different 
from  that  of  Burdon,  tbe  plaintiff;  that  the 
machine  of  the  defendants  produced  &  different 
mechanical  result  from  tbe  other ;  and  that  the 
meonanioal  structure  and  mechanical  action  of  the 
two  mactiiues  were  different. 

Evidence  offered  as  to  the  opinion  of  the  witness 
upon  tbe  ooostruotlon  of  the  patenti  whether  It 
was  tor  a  prooess  or  a  maohlne,  was  properly 
rejected. 

THIS  case  was  brought  up  by  writ  ot  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York. 

Peter  A.  Burden,  as  assignee  of  Henry  Bur- 
den, brought  his  action  against  Corning  and 
Wlnslow,  for  a  violation  of  a  patent  granted  to 
Henry,  as  the  original  and  first  inventor  and 
discoverer  of  a  new  and  useful  machine  for 
rolling  puddle  balls  or  other  masses  of  iron,  in 
the  manufacture  of  iron. 

What  took  place  at  the  trial  is  act  forth  in 
the  opinion  of  the  court.  Under  the  instruc- 
tions of  tbe  Circuit  Court,  the  jury  found 
*a  verdict  for  the  plaintiffs,  with  $100  [*253 
damages;  upon  which  tbe  defendants  brought 
the  case  up  to  this  court  by  a  writ  of  error. 

It  was  argued  by  Mem-t.  Seymour  and  Kel- 
ler for  the  plaintiffs  in  error,  and  by  Memv. 
Fita^rald  and  Stereui  for  Uie  defendanu 
in  error. 

Each  one  of  the  four  counsel  filed  a  separate 
brief.  Tbe  points  presented  on  the  part  of  the 
plaintiffs  in  error  are  taken  from  the  brief  of 
Mr.  Seymmr,  and  those  on  the  part  of  the  de- 
fendant in  error  from  the  brief  of  Mr.  Stam$. 

Points  and  Authoritiet  mbmitUsd  on  the  part  of 
the  Plaintiffs  in  Error. 

FirstExceptlon  to  the  charge.  Theraurterred 
in  charging  the  jury  that  *'the  letters  patent 
which  have  been  given  In  evidence  by  the 
plaintiff  are  for  a  new  process,  mode  or 
method  of  converting  puddlers'  balls  into 
blooms  by  continuous  pressure  and  i-otation  of 
the  balls  between  convei^lng  surfaces,  thereby 
dispensing  with  the  hammer,  alligMor  Jaws 
and  rollers,  accompanied  by  manual  labor,  pre- 
viously in  use  to  accomplish  the  same  purpose; 
and  the  uid  letters  patent  secure  to  the  patentee 
the  exclusive  right  to  construct,  use  and  vend 
any  machine  adapted  to  acwmplish  the  objects 
of  bis  invention,  as'  above  specified,  by  the 
process,  mode,  or  m^hod  above  menUoned." 

I.  The  court  erred  In  charging  tbe  jury  tliat 
Burden's  patent  was  for  a  new  process,  mode, 
or  methoa. 

A  procGM  or  mode  may  be  patented.  (Curtis, 


Note.— Pateiita :  dixtinclion  hetvxxn  tncentlotu  and 
pmc^wKt;  wherelne  UitUr  pattnlcUtU. 

There  Is  a  marked  dlffureuce  between  tbe  Inven- 
tion of  a  new  process  by  whlcb  a  known  fabric, 
produc^t,  or  manufacture  is  produced  in  a  better 
and  cheaper  manner,  and  tbe  discovery  of  a  new 
oompfnind,  suustuuce  or  maiiufacture,  luviiig 
qualities  whloh  do  not  exist  In  anr  other  mateiw. 

UOWAHU  IS. 


In  the  flrst  case  tbe  inventor  can  patent  nothing 
but  his  Druoi'SS.  and  not  his  composition  of  matter; 
In  the  latter,  both  are  patentable,  as  one  dlsi;overy 
or  ioventlnn.  Goodyear  v.  The  ftailroad,  i  Wall.. 

Jr.,  c.  c,  ase. 

Tbe  application  of  an  old  process  to  the  m«nu« 
facture  of  an  article  to  whiuh  it  bad  never  before 
been  applied— as  an  tinprovement  In  the  a|ipUea> 
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?p.  06-71,  78,  and  cases  there  cited,  from  sec. 
7  to  eec.  88.) 

I.  Burden  did  not  patent  a  process,  but  a 
machine. 

What  he  destf^ed  to  cover  by  bis  patent  is  to 
be  gathered  from  the  patent  Itself,  the  speciflca- 
tion,  and  its  summins  up.  (Webster  on  Sub- 
ject Matter,  p.  18,  and 'aote  Z:  DavoUv.  Broten 
1  Wood.  &  H.,  59;  SuateU  v.  Crowlet/  etal..  1 
Crotnp.,  Mees.  &  R..  804;  Moody  v.  Fuke,  3 
Mason,  113;  Bex  v.  Oatkr,  1  Starkie,  288;  Le- 
roy  T.  Taiham,  14  How.,  15S.  171;  Wyeth  v. 
8to7u.  1  Story,  385;  Ctray  v.  Jamet,  Peters'  C. 
C,  S94.  400;  Mr.  J^u«ff«e  Nelson's  Opinion,  in 
Appendix  A,  annexed.) 

3.  Burden's  patent  claims  that  he  has  invent- 
ed a  new  and  useful  machine,  &c.,  nota  proc- 
ess. 

8.  The  specification,  which  purports  to  be  a 
part  of  the  letters  patent,  states  the  invenUoD 
to  consist  in  a  "  machine,"  not  in  a  process. 
254*]  4.  *Thesunuidngupoftbeapedflcs- 
tion,  or  the  claim.  Is  sumtantiBlly  for  a 
"  macbine." 

And  he  specifies  three  modes  of  applying 
the  principle  of  his  inveation;  thus  complying 
with  the  requidtion  of  the  ^th  aectioo  of  the 
Act  of  188tf,  in  reference  to  all  patents  for 
machines,  and  for  machines  only. 

The  preparing  of  puddlers'  balls  is  not  claimed 
as  an  invention,  nor  could  it  be,  for  it  is  as 
old  as  the  art  of  making  iron  by  the  process  of 
puddling.  (See  Encylopaedia  Americana,  Vol. 
VII..  art.  Iron,  p.  72.)  The  pffparing  puddlers' 
balls  by  pressure  is  not  claimed,  for  that,  too, 
is  old.  {lb.)  But  the  claim  Is  for  the  Invention 
of  the  new  mechanism  for  preparing  puddlers' 
balla. 

II.  An  invention,  such  as  Burden's  is  de- 
scribed to  be  in  the  patent  and  specification,  is, 
upon  the  authority  of  elementary  works,  and 
the  decisions  of  our  courts,  a  machine,  and  not 
a  process. 

The  distinction  between  a  p^nt  for  a  ma- 
chine and  a  patent  for  a  process  Is  well  known. 

1.  A  patent  for  a  machine  is  defined  by 
Curtis,  sec.  98,  as  follows:  "If  the  subject  of 
the  invention  or  discovery  is  not  a  mere  func- 
tion, but  a  function  embodied  in  some  particu- 
lar mechanism,  whose  mode  of  operation  and 
general  structure  are  pointed  out.  and  which  is 
dedgaed  to  acccHnplish  a  particular  purpose, 
function  or  effect,  it  will  be  a  machine  in  the 
sense  of  the  patent  law." 

If  the  specification  describes  "not  a  mere 
function,  but  a  machine  of  a  particular  atruct- 


tlon  of  palm  leaf  to  Btuffloff  t>edB,  which  had  been 
used  Id  preparliiir  bair  for  too  aame  purpuse— Is  not 

Batentable.  Howe  v.  Abbott,  i  tjtory,  C  C,  100; 
rowu  V.  Piper,  1  Otto,  91  V.  8.,  87- 
A  prooen  Is  a  mode  ot  treatment  of  certain  ma- 
terials to  produce  a  ^Iven  result;  an  act  or  series 
of  acts  perturinvd  upoa  the  subject  matter  to  be 
transturmed  or  reducMid  to  a  different  state  or 
thln^.  A  new  and  useful  prooesalBanartiaudJuet 
as  patentable  as  a  pK'oe  of  machinery.  Coohmne 
V.  btwoLT,  4  Otto,9t  U.  S.,  m 

A  process  may  bn  patenUbte  irrespective  of  the 
Instrumentalities  used.  Ttie  machinery  mRy  not 
b«  new  or  patentable,  while  ttau  prueeas  may  be.  lb. 

Id  buch  case  the  patent  is  not  confined  to  the  par- 
ticular tool  ur  maotiluo  designated.  T tie  use  of  any 
other,  tbeireueral  process  t>eing  thv  same.  Is  an  iu- 
frlniruinunt.  lb. 

Although  an  Inventor  baa  obtained  a  patent  for 
a  prooMSf  be  may  have  another  forthe  produot. 
Jones  vTSswail,  tGUC., M8. 
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ure,  whose  modes  of  operation  are  pointed  oat 
to  accomplish  a  particular  purpose  or  end.  the 
patent  is  for  a  macliine,  and  not  for  a  principle  or 
function  detached  from  machinery.  (Aonel- 
ard  V,  Spraffue,  8  Sumn.,  640.) 

A  method  or  process  may  be  tliie  rabjectof  a 
patent.  (See  Phillips,  pp.  98,  04;  Gurus,  sees. 
80,  81.) 

Among  the  cases  cited  (see  Curtis,  sec.  79)  of 
patents  for  a  method,  or,  as  the  writer  ezpreBses 
It.  "forthe  practical  af^lcatiw  tit  a  known 
thing  to  produce  a  particular  effect."  are 

Hartley's  invention  to  protect  buildings  from 
fire  by  the  application  of  plates  of  metal.  (See, 
also,  Webster's  Patent  Cases,  pp.  64,  55,  M, 
and  note,  pp.  55  and  66.) 
*  Forsyth's  patent  for  the  application  of  detoo- 
ating  powder,  which  he  did  not  invent,  to  the 
discharge  of  artillery,  mines,  &c. 

In  this  case  the  patentee  succeeded  in  ao  ac- 
tion against  the  party  u^ng  a  lock  of  diftoent 
construction  from  any  shown  In  the  drawing 
annexed  to  his  specfficatton,  and,  as  Curtis 
says,  "thus  established  his  right  totheexclo- 
sive  use  and  application  of  detonating  powder 
as  priming,  whatever  the  construction  of  the 
lock  by  which  it  was  discharged."  (Webster's 
Patent  Cases,  pp.  95,  97,  note.) 

•Hall's  Patent  for  the  application  of  [*256 
the  flame  of  gna  to  singe  off  the  supa^uooi 
fibres  of  lace,  and  other  goods,  is  another  of 
this  class.   (Web.  Pat.  Cases,  p.  99.) 

The  plaintiff  had  a  verdict  founded  on  hii 
sole  right  to  use  gas  flame  for  the  cleoriM  of 
fibres  from  lace.  (Curtis,  p.  67,  ».  1 ;  Web. 
Pot.  Cases,  pp.  100, 108;  NeOmn  r,  ffatford, 
Web.  Pat.  Cases,  191,  &c ;  NeO^M  r.  ThM 
mm.  Web.  Pat.  Cases,  376;  The  H<nuehm  Co. 
V.  NeiUon.  Web.  Pat.  Comb,  678;  BmdUm  v. 
BuU,  2  H.  Bt.,  493:  Clegg't  PHient.  Web.  Pat 
Coses.  108;  Morte't  Patents ;  MeClurgv.-Eingf- 
land.  1  How..  303;  MtueeU  v.  Cowley,  Web^ 
Pat.  Casea,  469.) 

3.  The  preparing  a  puddler's  boll  la  redudng 
and  com(ucting  it  by  pressure  into  the  form  « 
a  bloom.  (See  Encycfopsdia  Americana,  VoL 
VII.,  art.  Iron,  p.  73;  Nkholson'a  Op.  He- 
chonic,  pp.  384.  885;  Ure'a  Die.  ot  Arts  and 
Manufactures,  p.  708.) 

If  Burden's  claim,  then,  is  for  the  redndog 
and  compacting  the  ball  by  pressure  Into  the 
form  of  a  bloom,  H  la  aclaun  for  a  process  Vrng 
before  known  in  the  manufacture  of  Iron,  and 
would  therefore  be  void  for  want  of  novelty. 

To  avoid  this  difficulty,  the  statement  of  the 
claim  goes  on  to  say  that  he  claims  the  prepar- 


8o  an  inventor  of  a  new  process  la  the  arts  can 

Bitent  separately  both  tbe  artandtliemanutouture. 
e  cannot  combine  tbcm  in  one  claim.  MerrlU  r. 

Yeomans,  1  Holmes,  SSI. 

Combinations,  some  of  the  elements  of  wbidi 
are  old  and  some  now,  may  be  patented ;  and  i 
separate  patent  obtained  forwliate\er  is  new,  al- 
tbouffh  useless  except  In  the  combination.  Whecjer 
V.  uirpper  Co.,  6  Klsh.  Pat.  Cas-,  1 ;  Mussey  v.  Wajwr. 
QOS.  Oaz.  Pat.,  aoO;  Blrdsall  v.  HoUooald.  SOU. 
Oaz.  Pat.,  m;  tellers  v.  Dickinson,  ft  Bxcb., 
aHiSa  L.  J.  Ifxoli.,  417 ;  Newton  v.  O.  J.  Kaliway 
Co.,  6  Exch.,  l«i :  »)  L.  J.  Ifxch..  127,  n.:  How  v. 
Biy.iH  H.  Bq.,  «W;  aoL.  J.ChaD0.,48i:  16  L.T.N. 
ti.,SW. 

The  application  of  an  old  procen  to  a  new  sub- 
ject, without  tbe  exercise  of  the  Inventive  faculty 
Is  not  patentable.  It  Is  no  new  invention  to  use  sa 
old  machine  tor  a  new  purpose.  Brown  v.  PIpor,  t 
Utto.  Wl,  U.  8.,  91;  Putnam  v.  VerrlnsUHi.  ftUC. 
Oaa.Fat,li»;  OrmsouT.  (;Mric  1»C.  u.  N.&,»ni 
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ing  these  balls  hy  cftiisinir  them  to  pais  between 
curved  nr  plane  sarfacea,  in  the  macDer  de- 
scribed io  hU  drawings,  and  in  the  speciflca- 
llon  of  the  Bevera)  ports  of  the  machine. 

If  the  words  "the  particular  method  of  the 
■pplication"  were  correctly  held  in  Wj/eth  v. 
Statu,  before  cited,  to  mean  the  particular  ap- 
paratus and  machinery  described  in  the  specifl- 
caiion.  is  not  the  claim  for  preparing  puddlers' 
balb,  by  causing  Ibem  lo  pass  through  a  certain 
machioe,  as  clearly  a  clwn  for  the  inventioo 
of  the  machine? 

Wyeth  claimed  not  only  the  art  or  principle 
of  cutting  ice  of  a  uniform  Bi7,e.  but  "  the  par- 
ticular method  of  the  applicatioo  of  the  prin- 
ciple;" and  this  last  part  of  the  claim  was  held 
to  be  the  only  valid  part  of  it,  and  to  be  a  claim 
of  the  particular  apparatus  and  machinery  de- 
scribed in  thespecihcation  to  effect  the  purpose 
of  Guttio^r  ice. 

So  Burden's  patent,  if  it  be  sustained  at  all, 
must  be  held  to  be  a  patent  for  the  particular 
apparatus  and  machinery,  described  in  the  spec- 
ification to  effect  the  "  preparing  tlie  puddlers' 
balla."  (See.  also,  the  case  of  Blanehard  v. 
Uproffue,  8  Sumn..  589.) 

It  was  objected,  oo  the  trial  in  tlUs  last  case, 
"that  the  plaintiff's speciflcailon  was defef^ive; 
that  be  claimed  the  functions  of  the  machine, 
and  not  the  machine  itself." 

Mr.  Justice  Stor^.  at  p.  S40,  says:  "  Looking 
at  the  present  speciflcation,  and  coDstruiog  all 
2SO*]  its  terms  together.  I  am  clearly  *of 
opinion  that  it  is  not  a  patent  claimed  for  a 
function,  but  it  is  clamed  for  the  machine  spe> 
ciallv  described  in  the  speciflcation;  that  It  Is 
not  for  a  mere  fonctton,  but  far  a  function  as 
embodied  in  a  particular  machine,  whose  mode 
of  operation  and  general  structure  are  pointed 
out. ' 

If  to  claim  a  "  method  "  or  mode  of  operation 
in  tbe  abstract,  explained  in  the  description  of 
certain  machinery,  be  a  claim  for  a  macnine,  as 
was  adjudged  in  Blanchard  v.  Sprague,  is  not 
the  claim  of  preparing  puddlers'  balls,  by  the 
operation  of  certain  machinery,  much  more  a 
claim  of  a  machine?  In  other  words,  is  the 
claim  of  a  particular  result  before  known,  from 
the  operation  of  a  machine  claimed  to  be  new, 
anything  else  than  a  claim  for  the  peculiar  con- 
struction of  the  machine  itself,  by  which  that 
result  is  effected? 

8.  Again,  the  result  claimed  by  Burden  is  to 
produce  a  bloom  from  a  puddle  ball  by  press- 
ure, welding  together  the  particles  of  iron,  and 
expreasing  m  part  the  impurities,  and  partly 


9Jur.N.S.,74S:8L.J.C.P.,8;  IIW.R.,118;  U  C. 
B.  N.  P.,  47R:  II  W.  R.,  787. 

ToauBtAio  a  patent  foramanuraotuie.  Invention 
or  discovery  must  bare  been  oxorclsed  In  produc- 
ing It.  It  Is  not  enoujrh  that  ft  Is  a  new  article. 
Mulligan  Glue  Co.  v.  iTpton,  S  Off.  (tez-  Pat..  887. 

Tho  arrival  at  greater  excellence  In  that  wblcb 
was  already  knuwi] :  the  doing  substantially  the 
Bame  tbing  Id  tbn  same  way,  by  rame  means,  with 
better  results.  Is  not  patentable  as  nn  Invention. 
Putnam  v.  Yerrlngton,  0  Off.  Oaz.  Pat.,  689 ;  Kob- 
ertM  V.  Ryer,  I  Otto,  91 U.  8.,  inO. 

Tbe  novel  organfxation  of  cn-operatlve  elements 
or  d4>vtoes,  whether  tbe  separate  clementu  be  new 
or  old.  Into  a  useful  mechanism.  Is  Invention.  Oould 
T. Commisalonora  of  Patents.  lMcArthtir,410. 

The  application  of  a  known  process  to  a  new 
article,  uio  mode  of  application  not  heing  new, 
eanooc  be  tlie  subjeot  of  a  patent.  Brook  v.  Aston, 
8  El.  ft  Bl„478:  4  Jur.  N.  A.. ST  L.  J.  Q.  B.,  146; 
tt  Jur.  N.  S„  MK;  MI..  J.  Q.  B.,  17&. 
HOWABD  15. 


shaping  the  mass  for  the  after-operation  of  con- 
verting it  into  bsrfl,  also  by  pressure. 

It  cannot  be  pretended  toat  Burden  invented 
this,  or  any  part  of  it.  This  was  all  done  be- 
fore his  invention,  under  the  hammer  and  the 
alligator  Jaws.  But  it  may  be  said  that  be  in- 
vented an  improvement  in  Ibis  process.  This 
cannot  be;  for  he  only  compresses  tbe  mass  to 
cement  the  particles,  express  the  impurities, 
and  give  shape;  all  Ibis  was  done  before  by  the 
hammer  and  the  Jaws,  and  in  the  opinion  of 
many,  belter  done  than  he  does  It. 

4.  Again,  it  may  be  said  that  be  made  an 
improvement  in  the  operation  by  making  it 
continuous.  This  brings  the  matter  to  a  true 
test,  and  shows  that  it  is  the  invention  of  a 
machine  to  render  the  operation  continuous 
which  before  had  been  intermittent. 

5.  It  may  be  claimed  that  he  has  invented  or 
introduced  the  element  of  self-action.  This  es- 
tablislies  the  defendant's  propoeitloo  that  Bur- 
den's patent  is  only  for  a  machine.  For  the 
meaning  of  this  is,  as  tbie  term  self  action  must 
be  predicated  of  maleriar  substances,  tliat  he 
has  substituted  an  organization  of  machinery 
to  perform  automaticwiy  what  was  before  per- 
formed partly  by  hand  and  partly  brjr  ma- 
chinery. Machines  for  nail  cutilng,  making 
hook- head  spikes,  carding  and  spinning,  weav- 
ing, felting,  are  self-acting  machines,  which 
have  been  invented  to  carry  on  known  proc- 
esses; all  have  tbe  element  of  self-action,  and 
yet  all  of  them  have  been  recognized  as  ma- 
chines, and  not  processes. 

III.  Tbe  plaintiff  in  his  declaration  counts 
upcm  his  patent  as  a  patioit  for  a  machine  only, 
and  not  fw  a  process. 

*He  ought  to  be  permitted  to  recover  [*257 
only  Mcundum  eUUgata  et  probata. 

iV.  But  suppose  the  patent  be  for  a  process, 
and  not  for  a  machine;  then  we  submit  that 
the  court  erred  in  sustaining  the  patent  as  a 

Elent  for  a  new  process  of  preparing  puddlers' 
lis.  by  continuous  pressure  and  rotation  of 
the  balls  between  converging  surfaces. 

1.  For  this  process  itself  is  a  well  known  and 
common  process  in  tlie  arts,  and  therefore 
could  not  be  patented  at  ttie  time  of  the  alleged 
invention. 

The  operation  to  which  the  puddlers'  ball  is 
subjected,  that  is,  the  process,  produces  com- 
mon reaulia  necessarily  arising  from  pressure 
on  ^1  soft  and  porous  substances,  to  wit:  con- 
densation, expression  of  mutter,  and  change  of 
form. 

2.  All  the  experts  testify  that  Burden's  inven- 


Buttbls  principle  does  not  apply  where  the  proc- 
era  Is  chemical.  Voung  v,  Fernie,  10  Jur.  N.  8., 
BUS:  I2W.  K.,901;  lOL.T.N.S.,  6SI;  4  Glff„  &77. 

Tbe  application  of  a  known  tool  to  work  previ- 
ously untrlMl  materials,  or  to  produce  new  forms, 
or  a  better  article.  Is  not  the  subject  of  a  patent. 
Bottle  Btivelopo  Co.  v.  Seymour.  5  C.  O.  N.  8.,  164  ; 
6  Jur.  N.  S..  174:  £S  L.  J.  C.  P..  2S ;  HortOO  v.  Herbnn, 
ISC.  n.N.8..43T;  31L.J.  C.  P.,  255:  lOW.  R..0B2! 
16  C.  B.  N.  8.,  141  :  12  W.  R.,  491. 

If  the  combination  and  application  of  old  ma- 
chinery are  new  and  beneficial,  the  Invention  of 
this  combination  may  be  patented.  Harrison  v. 
Andenton  h'oundry  Co.,  1.  L.  B.  App.  Cao.,  674. 

A  principle,  or  procesneotcimfne,  ianottbe  subject 
of  a  patent.  Invention  conatste  of  some  practical 
application  of  the  mme.  Pliwrv.  Brown,  4  Fish. 
Fat.  Cas..  l7A;3  0ff.  Onz.  Pat.,  97;  Koberl«  v. 
Dickey,  4  Brens..  260 : 8  Plttub.,  353 : 1  Off.  Ouz.  Pat., 
4 ;  4  ¥wi.  Pat.  Cas-t  1182 ;  Delmold  v.  Beeves.  5  Pa. 
Law  Bep^iSB. 
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ttoD  coDsUts  ID  carrying  on  the  old  process  of 
reducing  a  puddler's  Ml  to  a  bloom,  bj  press- 
ure created  and  coutlnued  bv  his  nucblnery. 

Tliat  the  machinery  by  which  such  pressure 
may  be  applied  is  patentable,  is  obvious.  But 
Bsiae  from  the  peculiar  construction  of  Bur- 
den's machinery,  there  is  nothing  new  in  its  ap- 
plication. It  18  merely  the  application  of  a 
known  mode  of  operation  in  tne  arts,  to  pro- 
duce a  known  result,  that  is,  mechanical  press- 
ure, to  produce  a  bloom  out  of  a  puddler's  ball. 
(See  Curtis,  p.  78.  sec.  88.) 

That  this  form  of  applying  mechanical  press- 
ure is  not  new,  was  proved  by,  &c.,  &c. 

8.  Notwithstanding  the  condition  embodied 
in  the  second  proposition  contained  in  the 
charge  of  the  court,  as  follows:  "  The  ma- 
chines for  milling  buttons,  milling  coin  and 
rolling  shot,  which  have  been  given  in  evidence 
by  the  defendants,  do  not  show  a  want  of  nor- 
eliy  in  the  Invention  of  the  said  patentee,  as  al- 
ready described,  if  the  processes  used  in  them, 
the  purposes  for  which  they  were  used,  and  the 
objects  accomplished  by  them,  were  substantial- 
ly different  from  those  of  the  said  letters  patent;" 
yet  taken  fn  connection  with  the  construction 
given  by  the  court  to  the  patent,  in  the  first 
proposition  contained  in  the  cliarge,  the  defend- 
ants were  deprived  of  the  defense  to  which  thev 
were  entitlea,  to  wit:  That  the  reducing  pua- 
dlers'  ball  to  blooms,  b^  their  rotation  and  press- 
ure between  converging  and  continually  ap- 
proximsiing  surfaces,  was  but  a  double  use  of 
a  process  or  machine,  long  before  used  in  mill- 
ing buttons,  milling  coins  and  rolling  shot. 

For  the  court  had  decided,  in  the  first  propo- 
sition of  the  charge,  that  Burden's  {Mtent  was 
"for  a  new  process  of  converting  puddlers' 
balls  into  blooms,  by  continuous  pressure  and 
rotation  of  the  ball  between  converging  stu*- 
faces." 

268*]  *In  other  words,  that  the  appllcati(>n 
by  the  plaintiff's  machine  to  the  puddlers'  ball, 
or  the  old  method  of  reducing  and  compacting 
metals  by  the  continuous  pressure  of  converg- 
ing surfaces,  constituted  such  a  novel  process 
in  the  manufacture  of  iron,  that  (its  utility  not 
being  questioned)  Ihe  plaintiff's  patent  was  |;opd, 
notwithstanding  Ihe  previous  use  of  the  milting 
madiine  on  copper,  silver,  and  gold,  and  of  the 
shot  machine  on  lead,  in  coropactins  and  reduc- 
ing those  metals  by  the  rotation  of  the  metals 
and  the  conUnnous  pressure  of  ccmverging  sur- 
faces. 

4.  Burden't  patent  is  clearly  a  case  of  double 
use.  (See  Curtis  on  Patents,  sees.  85  to  89,  and 
notes  and  cases  therein  cited;  ZmA  v.  Hague, 
Webster's  Pat.  Cas.,  207;  HotK  v.  Abbott,  3 
Story.  190-198.) 

To  this  defense  the  defendants  were  clearly 
entitled.  The  processes  of  milling  the  coin, 
finishing  the  edges  of  the  buttons,  making  the 
shot  or  balls  and  making  the  blooms,  are  strict- 
ly identical. 

V.  The  court  erred  in  charging  the  jury  as 
they  did  In  the  latter  clause  of  the  first  propo- 
sition contained  in  tiie  charge,  lo  wit:  "  And 
the  said  letters  patent  secure  to  the  patentee  the 
exclusive  right  to  construct,  use  and  vend  any 
mschine  adapted  to  accomplish  the  objects  of 
bis  invention  as  above  specified,  by  the  process, 
mode,  or  method  above  mentioned." 

Also  in  laying  down  the  third  propostthm  Id 
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bis  charge,  to  wit:  "That  the  machine  used 
by  the  defendants  is  an  infringement  of  the 
said  letters  patent,  if  tt  converts  puddlers'  balb 
into  blooms  by  the  continuous  prpssure  and  ro- 
tation of  the  tolls  between  conver^ng  surfaces, 
although  its  mechanical  construction  and  acUon 
ma^  be  different  from  that  of  the  machines  de- 
scnbed  In  the  said  letters  patent." 

Also  in  excluding  the  testimony  offered  by 
the  following  question,  to  wit:  by  chafing 
the  form  of  the  rolling  surfaces  in  Mr.  Wins- 
low's  machine,  can  it  be  made  to  roll  a  sphereT 

Also  the  testimony  offered  as  follows:  "The 
counsel  for  the  defendants  then  offered  lo 
prove  by  this  wllnevs  that  the  machine  used  by 
the  defendants  differed,  in  point  of  mechanical 
construction  and  mechanical  action,  from  the 
machines  described  in  Burden's  specification.'' 

AH  these  propositions  were  thus  erroneously 
adjudged  against  the  defendants,  as  a  sequence 
or  corollaty  following  from  the  flm  main 
proposition  which  the  court  bad  laid  down 
aminst  the  defendants,  to  wit:  that  (he  plaint- 
iff's patent  was  for  a  process  and  not  for  a  ma- 
chine. The  court  in  substance  held,  that  al- 
though the  mechanical  construction  and  action 
of  the  defendants'  machine  might  be  different 
from  that  of  the  plaintiff's,  *it  was  still  [*269 
an  infringement  if  it  reduced  Ihe  mUIb  to 
blooms  by  continuous  pressure  and  rotation. 

This  was  an  erroneous  position.  For  one 
thing  was  certain;    We  hsd  the  right  to  reduce 

fiuddiers'  balls  to  blooms  by  any  machine  hav- 
ng  a  different  action  from  that  of  the  Dlalntifl. 
(CurtU,  sec.  96,  n.  9;  WhUtemmre  v.  OutUr.  1 
Gall.,  47a-491;  Barrett  v.  Hall,  1  Mason,  470.) 

In  the  light  of  these  authorities,  proof  of  dif- 
ferent mechanical  constructioo  and  different 
action  was  competent  and  highly  pertinent  to 
establish  "a  peculiar  structure,  and  the  pro- 
duction of  a  new  effect. 

VI.  The  court  erred  In  excluding  the  evi- 
dence offered  to  be  given  by  the  witness,  Hib- 
bard,  to  wit:  "That  the  practical  manner  of 
giving  effect  to  the  principle  embodied  in  the 
machine  used  by  the  defendants  was  entirely 
different  from  the  practical  manner  of  giving 
effect  to  the  principle  embodied  In  Mr.  Bur- 
den's machine— that  the  princi|^  of  the  two 
machines,  as  well  as  the  practical  manner  of 
carrying  out  those  principles,  was  diflemt; 
and  that  the  machine  used  by  the  defendant 
produced  by  its  action  on  the  iron  a  different 
mechanical  result,  on  m  different  mechanlcil 
principle,  from  that  produced  In  Burden's  ma- 
chine. 

The  witness  was  an  expert,  and  no  objection 
was  urged  on  that  score,  or  to  the  form  of  the 
question.    (SUabj/  v.  FooU,  14  How.,  318.  325.) 

This  offer  embraced  legitimate  proof  tending 
to  establish  a  genoid  proposition  material  to 
the  issue,  to  wit: 

That  the  defendant's  machine  was  construct- 
ed on  a  different  principle,.  Or  had  a  different 
mode  of  operation  from  the  plaintiff's. 

Proof  tut  the  prlndple  m  one  madihie  was 
different  from  that  of  the  other,  was  tanta- 
mount to  proof  that  their  mode  of  operalfon 
was  different;  for  two  machines,  different  id 
principle,  cannot  well  have  the  same  mode  of 
operaticm,  although  they  may  intxluce  the  Bsme 
result. 

Bat  the  defendant  not  only  offered  to  proTc 
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that  the  macbiDes  were  different,  but  also  tfaftt 
thBf  produced  on  the  inm  a  differeot  mechan- 
ical result.  (See  Cortts  on  Pat.,  p.  264,  sec 
233;  also  p.  38S;  alsO  p.  386,  sec.  341.) 

In  conclusion,  the  court  In  this  case  should 
have  held  that  the  plaintiff's  patent  was  for  a 
machine.  And  on  the  question  of  novelty  the 
court  should  hare  left  it  to  the  jury  as  a  question 
of  fact,  to  find  upon  the  testimony  whether  the 
plaintiff's  machine  was  the  same  in  its  princi- 
ple or  modut  0fi0raiwb'  as  the  milling,  button 
or  shot  Toachines.  And  on  the  quesUon  of  In- 
fringement, the  court  should  have  left  it  to  the 
260*]  jury,  upon  the  'testimony,  to  find 
whether  the  defendants'  machtae  was  the  some 
in  its  distinctive  character  or  principle  as  the 
plaintiff's. 

Siitf  on  the  pari  of  Dtfendant  in  Error, 

Tint.  The  whole  question  in  this  cause  de- 
pends upon  the  correctness  of  the  construction 
contended  for  by  the  counsel  for  the  defendant 
in  error,  and  which  the  Judge  gave  to  the  pat- 
ent on  the  trial.  If  this  construction  be  cor- 
rect, the  other  two  ioBtnictions  given  by  the 
learned  Judge  to  the  Jury  are  also  correct  and 
follow  as  necessary  cwoUaries.  (Curtis  on 
Patents,  sees.  146-148.) 

Second.  Theconstructionofthepatent given 
b^  the  court  on  the  trial,  by  the  first  instruc- 
tion to  the  jury,  was  correct 

I.  The  patent  (that  is  the  parchment)  made 
out  at  the  Patent  Office,  by  the  proper  officer  in 
that  department,  does  not  in  any  case,  accord- 
ing to  the  patent  law  of  this  country,  describe 
Uie  thing  patented.  To  ascertain  the  thing 
patented,  the  specification,  which  is  filed  be 
fore  the  patent  is  issued,  is  the  test  in  all  cases, 
as  to  what  the  patent  secures  to  the  patentee; 
and  to  ascertain  that,  the  whole  specification 
must  be  consulted;  and  the  modem  decisions 
have  declared,  Uiat  a  liberal  construction  must 
be  given  to  it  In  favor  of  tlie  patentee.  (Patent 
Act  of  1886,  jxa.  5;  Curtis  on  Patents,  sees. 
133.  128,  136,  137;  Amea  v.  Howard,  1  Stimn., 
483,  486:  Hogg  v.  Emerson.  6  How.,  437,  4Cl3; 
Davoll  V.  Bnmn,  1  Wood.  &  M.,  63,  57.) 

It  is  undoubtedly  true,  if  the  description  or 
title  of  the  invention,  as  stated  in  the  pAtent,  is 
irreconcilably  repugnant  to  the  description  of 
the  invention  contained  in  the  specification,  as 
if  Ihe  descri[>tion  in  the  patent  be  a  machine 
fm*  making  ntdls,  and  the  invention  described 
in  the  specification  is  of  a  machine  for  carding 
wool,  the  patent  would  be  void,  upon  the 
ground  that  the  government  had  not  given  to 
the  patentee  a  legal  exclusive  title  to  bis  inven- 
tion. But  nothing  can  be  deduced  from  this 
principle  of  Uw  to  sitstaln  the  podtlon  that  the 
invention  Is  only  what  it  Is  statNl  to  be  in  the 
title  stated  in  the  patent,  but  on  the  contrary, 
the  very  reverse  of  that  position  Is  what  renders 
the  patent  void  in  such  cases. 

In  this  case  ther^  is  no  such  repugnancy. 
True,  the  patent  states  the  invention  to  be  of  a 
new  and  useful  machine  for  rolling  puddle 
balls,  Sx.,  but  this  is  not  so  repugnant  to  the 
descripticHi  of  the  invention  contained  in  the 
spedflcation,  as  would  preclude  the  court  from 
adjud^ng  that  the  government  intended  to  and 
did  grant  the  patent,  for  the  invention  de- 
scribe in  the  specification,  to  wit:  for  an  im- 
provement In  the  prooasB,       Unlen  the  title  of 
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the  invention  described  in  the  patent  is  clearly 
repugnant  to  the  description  of  the  invention 
in  the 'specification,  the  patent  will  be  r*261 
deemed  to  be  a  grant  of  the  exclusive  right  to 
the  invention  described  in  the  specification,  but 
it  cannot  diminish  the  extent  of  the  invention 
described,  and  claimed  in  the  specification. 

In  short,  the  description  of  the  invention  in 
the  specification  is  the  act  of  the  inventor,  for 
which,  if  it  be  new  and  useful,  the  government 
is  bound  to  grant  him  a  patent  The  granting 
of  the  patent  is  the  act  of  the  government,  ana 
if  the  description  in  that  grant  be  not  clearly 
repugnant  to  that  which  toe  inventor  claimed 
and  was  entitled  to,  it  will  be  deemed  to  be  a 
grant  of  the  thing  to  which  he  was  entitled. 

II.  By  any  just  or  legal  construction  of  the 
specification  forming  a  part  of  the  patent  In 
question,  and  giving  the  only  description  of  the 
inventicm  for  which  the  patent  usued,  said 
patent  is  fcv  a  new  process,  mode  or  method, 
of  converting  puddlers'  balls  into  blooms,  by 
continuous  pressure  and  rotation  of  the  ball  be- 
tween converging  surfaces;  thereby  dispensing 
with  the  hammer,  alligator  jaws  and  rollers, 
accompanied  with  manual  labor,  previously  in 
use  to  accomplish  the  same  purpose,  and  is  not 
confined  to  the  pariicular  macuiineB  described 
in  the  specifications  and  drawings. 

The  specification  commences  in  these  words: 
"  To  all  whom  it  may  concern,  be  it  linown, 
that  I,  Henry  Burden,  of  the  City  of  Troy,  in 
th^  County  of  Rensselaer,  and  State  of  New 
Tork.  have  invented  an  improvement  in  the 
process  of  manufacturing  Iron."  Now,  let  us 
here  pause,  for  an  instant,  to  Inquire  if  the  |Mtt- 
entee  really  intended  to  represent  his  invention 
as  one  consisting  in  a  new  or  improved  ma- 
chine, to  be  used  in  the  manufacture  of  iron; 
why,  with  his  thoughts  upon  the  subject,  did 
be  not  say  so,  instead  of  calling  it  an  "  Im- 
provement in  the  process  of  manufacturing 
iront"  I  ronfesB  my  utter  inability  to  divine 
any  reasonable  answer  to  this  question.  The 
improbability  of  sudi  a  willful  misnomer,  is 
greatly  enhanced  by  the  conceded  and  well- 
known  fact,  that  a  new  or  improved  process  is 
patentable,  no  less  than  a  new  or  improved 
machine:  process  or  method,  which,  in  the 
patent  law,  are  said  to  be  synonymous,  are 
among  the  few  words  in  familiar  use.  machine 
being  another  of  these  words,  expressive  of  the 
few  proper  subjects  of  a  patent;  so  that  to 
hold  this  to  be  a  patent  for  a  machine.  Is  to  im- 
pute to  the  patentee  the  absurdity  not  only  of 
omitting  to  call  his  invention  by  its  proper 
name,  but  of  substituting,  at  the  outset,  an- 
other name  of  well  known  signification  in  law, 
expressly  appropriated  to  another  and  widely 
different  subject  of  a  patent. 

But  the  specifications  contain  other  expres- 
sions which  are  in  strict  accordance  with  the 
tangu^  already  quoted,  and  require  Ihe  same 
interpretation.  Aftei  particularly  and  clearly 
describing  *the  process  in  question,  and[*262 
the  means  by  which  it  Is  accomplished,  the  pat- 
entee proceeds  as  follows:  "  It  will  bo  readily 
perceived  also,  by  the  skillful  machinist,  that 
the  principle  upon  which  I  proceed  may  be 
carried  out  under  various  modifications,  of 
which  I  have  given  two  examples;  and  these 
might  be  easily  multiplied,  but  this  is  not  nec- 
essary, as  I  believe  that  those  which  have  been 
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given  mU8t  Rufflce  tn  show,  Id  the  clearest 

maimer,  the  naliirc  of  my  invention,  and  point 
out  fully  what  I  desire  1o  have  secured  lo  roe 
under  letters  pattent  of  the  United  States." 
Docs  this  look  like  only  claiming  to  be  the  in- 
ventor of  a  specific  machine?  On  the  contrary, 
the  patentee  refers  to  the  descriptions  he  has 

S'ven  of  the  mechanical  contrivances  by  which 
s  process  may  be  carried  on,  as  illustrative 
only  of  the  "  principle"  on  which  he  "  pro- 
ceeds;" and.  referring  to  the  two  machines 
thus  described,  he  adds:  "and  these  might  be 
easily  multipled."  Does  this  language  Import 
an  intention  to  limit  his  claim  to  them?  But 
an  equally  d^isive  test  of  the  p^eotee's  claim 
remsdns  yet  to  be  considerwi.  Hts  specifica- 
tion concludes  with  a  summary.  "  In  order  to 
ascertain  the  true  construction  of  the  specifica- 
tion in  this  respect,  we  must  look  to  the  sum- 
ming up  of  the  invention,  and  theclaim  thereof 
asserted  in  the  specification;  for  it  is  the  duty 
of  the  patentee  to  sum  up  his  invention  in  clear 
and  detenninaic  terms;  and  bis  summing  up  is 
conclusive  upon  his  right  and  title."  (Wjfeth 
V.  Stone,  1  Story.  278,  i&S.) 

The  patentee  s  summary  Is  ak  follows:  "Hav- 
ing thus  fully  made  known  the  nature  of  my 
said  improvement,  and  explained  and  exem- 
plified the  manner  in  wliidi  I  construct  the 
machinery  for  carrying  the  same  into  opera- 
tion, what  I  claimasGonatilutingmyinventioD, 
and  desire  to  secure  by  letters  patent,  is  tba 

f>reparing  of  the  puddlera'  balls  as  they  are  d6- 
ivered  from  the  puddling  furnace,  or  of  other 
similar  massesof  iron,  by  causing  them  to  pass 
between  a  revolving  cvlinderana  a  curved  seg- 
mental trough  adapted  thereto,  constructed  and 
operating  subslaDtiaUy  in  the  manner  of  that 
herein  described  and  represented  in  figures  2 
and  8,  of  the  accompanying  drawings,  or  by 
causing  the  said  balls  to  pass  between  vibra- 
tory or  reciprocating  currod  surfaces,  operat- 
ing upon  the  same  principle,  and  producing  a 
like  result  by  analo^iis  means." 

Now.  by  his  "improvement,"  mentioned 
at  the  commencement  of  this  summary,  it  is 
indisputable  that  the  patentee  means  his  inven 
tion;  and  this  he  describes  as  being  carried 
into  operation  by  means  of  machinery  con- 
structed for  the  purpose.  With  what  propriety, 
then,  can  if.be'^sald  that  the  invention  claimed 
is  of  the  machinery;  itself?  "  What  I  claim," 
he  adds,  "as  constituting  my  invention,  is  the 
263*]  preparing  of  the  puddlers'  *balls,"  &c. 
la  the  process  of  preparing  puddlers'  balls  a 
machine;  If  not,  is  it  not  a  flat  contradiction 
of  the  language  of  the  patentee  to  that  he 
claims  to  be  the  inventor  of  a  machine  and  not 
of  a  process?  And  what  is  there  in  the  other 
parts  of  the  specification  to  neutralize  this  ex- 
plicit and  unequivocal  language?  It  is  said 
that  the  patentee  describes  and  has  furnished 
drawings  representing  two  several  machines 
used  by  him,  the  one  in  the  first  essays  and  the 
other  subsequently.  This  is  true,  and  it  is  also 
true,  that  the  two  are  wholly  different,  not 
only  in  form,  but  in  mechanical  coostruction, 
having,  in  fact,  nothing  in  common  eicept 
their  mutual  adaptation  to  a  like  process  and 
effect. 

Besides,  the  court  will  please  to  observe  that 
the  specification  claims  no  particular  form  of 
apparatus  for  canning  his  mode  or  method  of 
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converting  puddlers'  balls  into  blomu,  Into  ef- 
fect. The  patent  cannot,  therefore,  be  con- 
strued as  confining  the  invention  to  the  two 
particular  machines  which  he  has  descilbed, 
that  would  accomplish  that  mode,  method,  or 
process.  (Curtis  on  Pstents,  sees.  80,  81 :  ifinier 
V.  Wstt*,  Weba.  Pat.  Cas..  130.) 

The  specification  should  be  so  construed  as 
to  make  the  claim  co-extensive  with  the  actual 
discovery,  if  the  fair  import  of  the  languaee 
used  will  admit  of  iL  (Curtis  on  Pal.,  sec.  13S.) 

III.  The  patent  is  not  for  a  principle  merely, 
but  for  a  mode,  method  or  process,  giving  two 
practical  means  for  accomplishing  it. 

The  patentee  shows,  by  specification,  thiuhe 
has  succeeded  In  embodying  the  principle  by 
inventing  some  mode  of  carrying  it  into  effect, 
and  thus  converting  it  into  a  process.  "  Tou 
cannot,"  said  Alderson,  B..  in  Jupe  v.  Pratt, 
Webs.  Pat.  Cas.,  146,  "you  cannot  take  out  a 
patent  for  a  principle;  you  may  take  out  a 
patent  for  a  pnnciple  coupled  with  a  mode  of 
carrying  the  principle  into  effect.  If  you  bare 
done  that,  you  are  entitled  to  protect  yourself 
from  all  other  modes  of  carrying  the  same 

Jrlnciple  into  effect,  that  being  treated  by  the 
ury  as  a  piracy  of  your  original  invention." 
"  A  mere  pnnciple,"  says  Mr.  Curtis,  "  is  an 
abstract  discovery;  but  a  principle,  so  far  em- 
bodied and  connected  with  corporeal  substances 
as  to  be  in  a  condition  to  act  and  produce  ef- 
fects in  uxj  art.  trade,  mystery,  or  manual  oc- 
cupation, becomes  the  practical  manner  of  do- 
ing a  practical  thing.  It  is  no  longer  a  princi- 
ple, but  a  process."  (Curtis  on  Patents,  sec.  7i; 
see.  also.  sees.  77.  78,  and  notes,  pp.  69.  6tf.) 

With  the  requirements  of  the  law  in  this 
respect,  the  patentee  baa  complied  in  a  manna 
perfectly  unexceptionable,  and  perfectly  ccn- 
sistent  with  the  construction  of  his  patent,  u- 
sisted  on  by  the  plainUff.  There  is  not.  in  the 
specification,  a  single  ^expression  in-  f*264 
dicative  of  an  intention  to  limit  his  claim  as  sn 
inventor  to  one  or  both  of  the.  machines  de- 
scribed by  him,  while,  on  the  contrary,  tbe 
lan^age  plainly  infers  a  fixed  purpose  to  guard 
against  such  an  interpretation.  (Curtis  on  Pat- 
ents, KC.  148,  and  note  1.) 

IV.  If  this  construction  of  the  patent  is  cor- 
rect, it  necessarily  follows  that  the  patent 
protects  the  patentee  from  all  other  modes  of 
carrying  the  same  mode,  process  or  method 
into  effect,  which  is  in  substance  and  effect 
the  principle  held  by  the  judge  in  the  last 
clause  of  his  first  instruction  to  toe  jury.  (Japt 
V.  Pratt,  Webs.  Pat.  Cas.,  146;  Curtis  on  Pat- 
ents, sec.  148,  and  note  1.) 

Third.  The  rejection  of  the  evidence  offered 
on  page  84  of  the  record,  constitutes  no  ground 
of  emjr. 

I.  The  decision,  if  wrong,  was  cured  by  tbe 
evidence  of  the  same  facts  afterwwds  elicited 
by  the  witnesses. 

II.  If  the  construction  of  the  patent  con- 
tended for  by  plaintiff  below,  and  held  by  tbe 
court,  is  correct,  the  testimony  was  properly 
excluded.  (Jupe  v.  Pratt,  Weba.  Pat.  Cas., 
146,  mpra;  Curtis  on  Patents,  sec.  148.  and 
note  1.) 

Fourth.  Tbe  decision  excluding  the  evidence 
of  Wioslow's  patents,  was  clearly  right. 

If  the  machine  used  by  defendant  was  an  in- 
fringement of  ptaOntUrs  patent,  the  fact  that 
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Wlnslow  bad  obtained  a  patent  for  it  would  be 
no  defense,  and  if  it  was  not  an  infrittKemeat 
of  plaintiff's  patent,  it  was  not  material  in  this 
suit  whether  il  had  or  had  not  been  patented. 

Fifth.  In  the  argumenl  In  the  court  below, 
on  the  moiioa  for  a  new  trial  on  this  bill  of  ex- 
ceptions, the  counsel  for  the  defendants  object- 
ed that  there  was  a  variance  betneen  the 
declaration  and  the  patent  given  in  evidence, 
unless  the  court  held  the  patent  was  for  a  par- 
ticular machine  or  machines.  That  objection 
was,  however,  Justly  and  legally  disregarded 
by  both  membera  of  the  court  in  their  decision 
of  the  motion. 

The  objection  Is  technical,  and  it  is  entire- 
ly settled  by  the  practice  of  the  State  of  New 
York,  that  such  objection  cannot  avail  the 
unless  taken  when  the  e^dence  is  of- 

No  such  objection  was  taken  on  the  trial  of 
this  cause,  nor  was  there  any  decision  of  the 
court,  or  any  exception  on  any  such  question 
raised  on  the  trial.  ( Watton't  Bueutor$  v.  Mc- 
Larien.  19  Wend.,  BOS.) 

Many  other  authorities  might  be  cited,  but  it 
is  ttDoecessary.  The  member  of  this  court 
from  the  State  of  New  York  knom  this  to  be 
the  rule,  and  both  the  judges  of  the  court  be- 
low disregarded  the  objection. 

Besides,  if  the  objection  had  been  made  at 
the  trial,  that  the  ^patent  given  in  evi- 
dence varied  from  that  described  in  the  declara- 
UoD,  the  court  would  have  directed  the  declara- 
tlon  to  be  amended  by  subsUtuUng  the  word 
"  process  "  In  the  place  of  **  machine."  The  de- 
fendants could  not  have  been  misled  or  prej- 
udiced by  such  inaccuracy  of  description.  (2a 
Revised  statutes  of  New  York,  8d  ed.,  p.  504, 
sec.  96,  p.  &30,  sec.  7,  subdivision  14.  and  sec. 
8;  ad  Revised  Statutes  of  New  York,  4th  ed., 
p.  610,  sees.  109,  170.) 

Kxth.  No  question  as  to  the  novelty  of  the 
invenlioo  for  which  this  patent  was  issued,  is 
presented  by  the  record  in  this  cause,  except 
that  contained  in  the  3d  instruction  of  the 
Judge  to  the  jury.  That  instruction  was  right 
Id  point  of  law,  and  the  jury  found  the  »ct 
with  the  plaintiff  below  ((ufradant  in  error). 

Mr.  Juatiee  CMer  ddlvered  the  oidnion  of 
the  court: 

Peter  A.  Burden,  who  is  assignee  of  a  patent 
granted  to  Henry  Burden,  brought  this  suit 
against  the  plaintffs  in  error  for  infringement 
of  bis  patent.  The  declaration  avers  that 
Henry  Burden  was  "the  llrst  inventor  of  a 
new  and  useful  machine  for  rolling  puddle 
balls,"  for  which  a  patent  was  grantra  to  him 
in  1840.  and  that  the  defendants.  Coming  and 
Winslow,  "made,  used,  Ac.  .this  said  new  and 
useful  machine  in  violation  and  infringement 
of  the  exclusive  right  so  secured  to  plaintiff." 

The  defendants  below,  under  ptea  of  the 
general  issue,  ^ave  notice  that  thev  would 
prove,  on  the  trial,  that  Henry  Burcfen  "  was 
nol  the  first  and  original  Inventor  of  the  sup- 
poaed  new  and  useful  machine  for  rolling 
puddle  baits,  &c. ;"  that  the  machine  of  the 
plidntiff.  and  the  principle  of  its  operation  was 
not  new,  and  that  the  common  ana  well-known 
machines  called  nobbling  rolls,  which  were  in 
use  long  before  the  application  of  Burden  for  a 
patent,  embraced  the  same  invention  and  im- 
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provements  used  for  substantially  the  same 
purpose.  And  after  lettins  forth  many  other 
matters  to  be  given  in  evi(»nce,  affectutg  the 

novelty  of  plaintiffs  machine,  the  notice  de- 
nies that  the  n\achine  used  by  the  defendant 
was  an  infringement  of  that  patented  by  plidnt- 
iff,  and  avers  that  the  machme  used  by  them 
was  described  in  a  patent  issued  to  the  defend- 
ant, Winslow,  in  December,  1847,  "forrolling 
and  compressing  puddlers'  balls,"  differing  In 
principle  and  mooe  of  operation  from  that  de- 
scribed in  the  plaintiff's  patent. 
To  support  the  issue,  in  his  behalf,  the 

glalntiff  gave  in  evidence  a  patent  to  Henry 
iurden,  dated  10th  of  December.  t840,  for  "a 
new  and  useful  machine  for  rolling  puddlers' 
balls  and  other  masses  of  iron  in  the  manufact- 
ure of  iron;"  and  followed  it  by  testimony 
tending  to  show  the  novelty  and  utility  of  hu 
*machTne,  and  that  the  machine  ufled[*266 
by  the  defendants  was  constructed  on  the  same 
principles,  and  there  rested  his  case. 

The  defendants  then  offered  to  read  in  evi- 
dence the  patent  of  Winslow  for  his  "  new 
and  useful  improvement  in  rolling  and  com- 
pressing puddlers'  balls."  The  plaintiff  ob- 
jected to  this  evidence  as  irrelevant,  and  the 
court  susUdncd  the  objection  and  overruled  the 
evidence.  This  ruling  of  the  court  forms  the 
subject  of  defendant's  first  bill  of  exceptions. 

'Ttic  defendants  then  proceeded  to  introduce 
testimony  tending  to  show  want  uf  originality 
in  the  plaintiff's  machine;  and  also  that  the 
princlpte  and  mode  of  operation  of  the  defend- 
ant's machine  was  different  from  that  described 
in  the  plaintiff's  patent;  and  finally  called  a 
witness  named  Hibbard.  This  witness  gave  a 
history  of  the  various  processes  and  machines 
used  in  the  art  of  converting  cast  iron  into 
blooms  or  malleable  iron.  He  spoke  of  the 
processes  of  puddling,  shingling  and  rolling, 
and  attempted  to  define  the  difference  between 
a  process  and  a  machine.  The  introduction  of 
this  philological  discusdon  seems  at  once  to  have 
changed  the  whole  course  of  investigation,  to 
the  entire  neglect  of  the  allegations  of  the  dec- 
laration and  of  the  issues  set  forth  in  the 
pleadings,  in  support  of  which  all  the  previous 
testimony  had  been  submitted  to  the  Jury. 
The  de^ndant'e  counsel  then  proposed  the 
following  question  to  the  wituess:  "Do  you 
consider  the  invention  of  Mr,  Burden,  as  set 
forth  in  his  specification,  to  be  for  a  process  or 
a  machine?"  This  quesUon  was  objected  to. 
overruled  by  tbecoort,  and  a  Ull  of  exeendoDS 
sealed. 

The  counsel  for  the  defendants  then  offered 
to  prove,  by  this  witness,  "that  the  practical 
manner  of  giving  effect  to  tlfe  principle  em- 
bodied in  the  machine  used  b^  the  defendants, 
was  entirely  different  from  the  practical  manner 
of  giving  effect  to  the  principle  embodied  in 
Mr.  Burden's  machine:  that  the  principles  of 
the  two  machines,  as  well  as  the  practical 
manner  of  carrying  out  those,  principles,  were 
different;  and  that  the  machine  used  by  the 
defendants  produced,  by  its  action  on  the  iron, 
a  different  mechanical  result  on  a  different 
mechanical  principle  from  that  produced  in 
Mr.  Burden's  machine."  To  the  introduction  of 
this  testimony  thd  plaintiff's  counsel  objected, 
and  it  was  ovemiled  by  the  court,  and,  at  the 
defendant's  tnstacice,  a  ull  of  exceptions  sealed. 
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The  defendant's  counsel  then  proposed  to 
prove  "that  (he  machlDe  used  by  the  defend- 
ants differed  !n  point  of  mechanical  structure 
and  roecbanical  action  from  the  machines  de- 
scribed in  the  plaintiff's  specification."  This 
testimony  v/bb  also  overruled  and  ezceptioos 
taken. 

After  some  further  examination  of  witnesses, 
S07*]  the  learned  Judge  'announced  his  in- 
tention of  instructing  the  Jury,  in  the  three 
following  propositions,  upon  which  the  defend- 
ant's counsel  declined  to  give  further  testi- 
mony, and  excepted     his  instructions: 

"  1.  The  letters  patent  to  Henry  Burden, 
which  have,  been  given  in  evidence  by  the 
plaintiff,  are  for  a  new  process,  mode,  or  method 
(if  converting  puddlers'  balls  into  blooms,  by 
continuous  pressure  and  rotation  of  the  ball  be- 
tween converging  snrfaceB;  thereby  dispensing 
with  the  hammer,  alligator  Jawa  and  rollers, 
accompanied  with  manual  labor,  previously  in 
ui^e  to  accomplish  the  same  purpose.  And  the 
said  letters  patent  secure  to  the  patentee  the  ex- 
clusive right  to  construct,  use,  and  vend  any 
machine  adi^ed  to  accomplish  the  objects  of 
Ids  invention  as  above  specified,  by  the  process, 
mode  or  method  above  mentioned." 

"2.  The  machines  for  milling  buttons, 
milliDg  coin  and  rolling  shot,  which  have  been 
given  in  evidence  by  the  defendants,  do  not 
show  a  want  of  novelty  in  the  invention  of  the 
said  patentee,  as  already  described.  If  the  proc- 
esses used  in  them,  the  purposes  for  which 
they  were  used,  and  the  objects  acoomplldied 
by  them,  were  substantially  different  from 
those  of  the  s^  letters  patent." 

"8.  That  the  machine  used  by  the  defend 
ants  is  an  infringement  of  the  said  letters  patent, 
if  it  converts  puddlers'  balls  into  blooms  by  the 
continuous  pressure  and  rotation  of  the  balls 
between  converginff  surfaces,  although  its  me- 
chanical conduction  and  action  may  be  difler 
eni  from  those  of  the  machines  described  in  the 
said  letters  patent." 

As  the  first  instruction  of  the  court  contains 
the  most  important  point  In  the  case,  and  a  de- 
cision of  it  will  dispose  of  most  of  the  othere, 
we  shall  consider  it  first  in  order. 

Is  the  plaintiff's  patent  for  a  process  or  a 
machine? 

A  process,  eo  nomiM,  is  not  made  the  subject 
of  a  patent  in  our  Act  of  Congress.  It  is  in- 
cluded under  the  general  terra  "  useful  art." 
An  art  may  require  (>ne  or  more  processes  or 
machines  in  order  to  produce  a  certain  result  or 
manufacture.  The  term  "machine"  includes 
every  mechanical  device  or  combination  of  roe- 
cbanical powers  and  devices  to  perform  some 
function  and  produce  a  certain  effect  or  result. 
But  where  the  result  or  effect  is  produced  by 
chemical  action,  by  the  operation  or  application 
of  some  element  or  power  of  nature,  or  of  one 
substance  to  another,  such  modes,  methods  or 
operations,  are  called  processea  A  new  proc- 
ess is  usually  the  result  of  discoveiT:  a  ma- 
clilne.  of  invention.  The  arts  of  tanning,,  dye- 
ing, making  water-proof  cloth,  vulcanizing 
India  rubber,  smelting  ores,  and  numerous 
others,  are  usually  carried  on  by  processes,  as 
distlnKiiished  from  machines.  One  may  dis- 
268*3  cover  a  new  and  useful  'improvement 
in  the  process  of  tanning,  dyeing,  Ac.,  irre- 
spective of  any  partieiUar  form  of  machinery 


or  mechanical  device.  And  another  may  invent 
a  tabor-saving  machine  by  which  this  operm- 
tion  or  process  may  be  performed,  and  eadi 
may  be  entitled  to  his  patent.  As,  for  instance. 
A  has  discovered  that  bv  exposing  India  rubber 
to  a  certain  degree  of  heat,  in  mixture  oi 
connection  with  certain  metallic  salts,  he  can 

Eroduce  a  valuable  product,  or  manufacture; 
e  is  entitled  to  a  patent  for  his  discovery,  ua 
process  or  improvement  in  the  art,  irrespective 
of  any  machine  or  mechanical  device.  B,  on 
the  contrary,  may  invent  a  new  furnace  or 
stove,  or  steam  apparatus,  by  which  this  proc- 
ess may  be  carried  on  with  much  saving  of 
labor,  and  expense  of  fuel ;  and  he  will  be  ea- 
titled  to  a  patent  to  his  machine,  as  an  im- 
provement in  the  art.  Yet  A  could  not  haves 
patent  for  a  machine,  or  B  for  a  process;  but 
each  would  hav«  a  patent  for  the  means  or 
method  of  producing  a  certain  result,  of  effect, 
and  not  for  the  result  or  effect  produced.  It 
is  for  the  discovery  or  invention  of  some  prac- 
ticable method  or  means  of  producing  a  bene- 
ficial result  or  effect,  that  a  patent  is  granted, 
and  not  for  the  result  or  effect  itseir  It  is 
when  the  xma  "  process  "  is  used  to  re|»eient 
the  means  or  method  of  producing  a  result  that 
it  is  patentable,aod  tlutt  it  will  include  all  meth- 
ods or  means  which  are  not  effected  by  mechan- 
ism or  mechanical  combinations. 

But  the  term  *'  process"  is  of  ten  uaedinamore 
vague  sense,  in  which  it  cannot  be  the  subject 
of  a  patent.  Thus  we  say  tliat  a  board  is  un- 
dergoing the  process  of  being  planed,  grain  of 
beinf;  trround,  iron  of  being  hammered  or  roll- 
ed. Here  the  term  is  used  subjectively  or  pass- 
ively as  applied  to  the  material  operated  on,  sad 
not  the  method  or  mode  of  producing  that  op- 
eration, which  is  by  mechanical  means,  or  the 
use  of  a  mactdne,  as  distiuguiatted  from  a  proc- 
ess. 

In  this  use  of  the  term  it  represents  the  func- 
tion of  a  machine,  or  the  effect  produced  hj  it 
on  the  material  subjected  to  the  action  of  the 
machine.  But  it  is  well  settled  that  a  man  can- 
not have  a  patent  for  the  function  or  abstract 
^ect  of  a  machine,  but  only  for  the  machine 
which  produces  it. 

It  is  by  not  distinguishing  between  the  pri- 
mary and  secondary  sense  of  the  term  "  proc- 
ess, that  the  learned  judge  below  appears  to 
have  taUta  into  an  error.  It  is  clear  that  Bor- 
den does  not  pretend  to  have  dlncoTCred  any 
new  process  by  which  cast  iron  is  converted  in- 
to malleable  iron,  but  a  new  machine  or  com- 
bination of  mechanical  devices  by  which  the 
slag  or  Impurities  of  the  cast  iron  may  be  ex- 
pelled or  pressed  out  of  the  metal,  when  reduced 
to  the  shape  of  puddlers'  balls.  The  machines 
used  before  to  effect  this  compressUm,  were 
tilt  hammers  *and  alligator's  jaws,  [*200 
acting  by  percussion  and  pressure,  and  by  nob- 
bling rolls  with  eccentric  grooves,  which  com- 
pressed the  metal  by  use  of  the  inclined  plane  in 
the  shape  of  a  cyclovolute  or  snail  cam.  la 
subjecting  the  metal  to  this  operation,  by  the 
action  of  these  machines,  more  time  and  maon- 
al  labor  is  required  ttian  when  the  same  func- 
tion is  performed  by  the  machine  of  Burden. 
It  saved  labor,  and  thus  produced  the  result  ia 
a  cheaper,  if  not  a  better  manner,  and  was 
therefore  the  pr<^)er  subject  of  a  patent. 

In  either  cas9  tb?  Upn  may  be  said,  in  the 
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■ecoodarr  sense  of  the  term,  to  undergo  a  proc- 
eas  in  order  to  change  its  qualities  by  pressing 
out  its  impurities,  but  the  agent  which  effects 
the  pressure  is  a  machine  or  combination  of 
mechaalcal  devices. 

The  patent  of  Burden  alleges  no  discovery  of 
a  new  process,  but  only  that  be  has  invented  a 
machine,  and,  therefore,  correctly  states  the 
nature  of  his  invention. 

The  patent  law  requires  that  "every  patent 
diail  contain  a  short  description  or  Utie  of  the 
InvenUon  or  discovery,  indicating  its  nature 
and  design,"  &e.  The  patent  in  question  re- 
cites that, 

"Whereas  Henry  Burden,  of  Troy.  New 
York,  has  alleged  that  he  has  invented  a  new 
and  useful  machine  for  rolling  puddle  balls,  or 
other  masses  of  iron,  in  the  manufactute  of 
imn,  which  he  states  has  not  been  known  or 
used  before  his  application ;  has  made  oath  that 
be  is  a  citizen  of  the  United  States;  that  he 
does  verity  believe  that  he  is  the  original  and 
first  inventor  or  discoverer  of  the  said  ma- 
chine, Ac." 

The  speciQcattOD  declares  that  his  improve 
ment  consists  in  "the  employment  of  a  new 
and  useful  machine  for  rolling  of  puddlers' 
balls;"  again  he  calls  it  "tny  rolling  raachioe," 
and  describes  hts  "  machine  as  consisting  of  a 
cast  iron  cylinder."  &c.  In  fine,  his  speciflca 
lion  sets  forth  the  "  particulars"  of  bis  inven- 
tion, in  exact  accordance  with  its  title  in  the 
patent,  and  in  clear,  distinct,  unequivocal  and 
proper  pbrascologv. 

It  is  true  that  the  patentee,  after  descrtUog 
his  machine,  baa  set  forth  his  claim  in  rather 
ambiguous  and  equivocal  terms,  which  might 
be  construed  to  mean  either  a  process  or  ma 
chine.  In  such  case  the  construction  should 
be  that  which  is  most  favorable  to  the  patentee, 
"ut  rea  magit  naleat  quam  pereat."  His  patent 
having  a  title  which  claims  a  tnachioe.  and  his 
tped&caUoa  describing  a  machine,  to  construe 
hts  claim  as  for  the  function,  efliect.  or  result 
of  hto  machine,  would  certainly  endanger,  if 
not  destroy,  its  validity.  His  claim  cannot 
change  or  nullify  his  previous  specification 
with  safety  to  his  patent.  '  He  cannot  describe 
a  machine  which  will  perform  a  certain  func- 
tion, and  then  claim  the  function  itself,  and  all 
other  machines  that  may  be  iuvented  to  per- 
form the  same  function. 
270*]  *We  are  of  opinion,  therefore,  that 
the  learned  judge  of  the  court  below  ened  in 
the  construction  of  the  patent,  antl  in  his  fint 
proposition  or  instruction  to  the  jury.  And  as 
the  second  and  ililrd  instructions  are  based  on 
the  first,  they  must  tall  with  it.  Taking  the 
bills  of  exception  to  rejection  of  evidence  m  the 
inverse  order,  it  Is  clear  that  the  last  two  rul- 
ings, being  founded  on  the  erroneous  coustruc- 
lion  of  the  patent,  arc,  of  course,  erroneous. 
The  testimony  offered  was  directly  ntlevant  to 
the  issues  trying,  and  should  have  been  received. 

The  refusal  of  the  court  to  hear  the  opinion 
of  experts,  as  to  the  construction  of  the  patent, 
was  proper.  Expens  may  be  examined  as  to 
the  meaning  of  terms  of  art  on  the  principle 
of  "cuique  tn  mta  arte  eredendum."  but  not  as 
to  tlic  cuQitruction  of  written  instrumeots. 

It  remains  only  to  notice  the  first  bill  of  ex- 
ceptions, which  was  to  the  rejection  of  thede- 
fendant's  patent. 
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This  is  a  question  on  which  there  may  be 
some  difference  of  opinion.  In  some  circuits  it 
has  been  the  practice,  when  the  defendant  baa 
a  palent  for  his  invention,  to  read  it  to  the  jury 
without  objection ;  in  others  it  if  not  received, 
on  the  ground  that  it  ia  irrelevant  to  the  issue, 
which  is  a  contest  between  the  machine  of  the 
defendant  and  the  [tatent  of  the  plaintiff,  and 
that  a  posterior  palent  could  not  justify  an  in- 
fringement of  a  prior  one  for  the  same  inven- 
tion. 

By  the  Patent  Act  of  1798,  any  person  desir- 
ous of  obtaining  a  palent  for  an  alleged  inven- 
tion, made  application  to  the  Secretary  of  State, 
and  received  |iis  patent  on  payment  of  the  fees, 
and  on  a  certificate  of  the  Attorney-Qeneral 
that  bis  application  "was  conformable  to  the 
Act."  No  examination  was  made  by  persons 
qualified  to  judge  whether  the  alleged  inven- 
tion was  new  or  useful,  or  bod  been  patented 
t)efore.  That  rested  wholly  oq  the  oath  of  the 
applicant.  The  Patent  Act  of  1790  had  made 
a[Mtentprtma/ae»«evidencR:  but  this  Act  was 
repealed  by  that  of  1798,  and  Ibis  provision 
was  not  re-enacted  In  it.  Hence  a  patent  was 
not  received  in  courts  of  justice  as  even  prima 
fade  evidence  that  the  invention  patented  was 
new  or  useful,  and  the  plaintiff  was  bound  to 

Erove  these  facts  in  order  to  make  out  his  case, 
ut  the  Act  of  4th  of  July.  1836,  introduced  a 
new  system,  and  an  entire  change  in  the  mode 
of  granting  patents.  It  provided  for  a  new 
officer,  stylea  a  commissioner  of  patents,  to 
"superintend,  execute  and  perform  all  acts 
and  things  touching  and  respecting  the  grant- 
ing and  issuing  of  patents,"  &c.  The  commis- 
sioner was  autnorized  to  appoint  a  chief  clerk, 
and  three  examining  clerks,  machinist  and 
o:her  ofilcers. 

On  the  filing  of  an  application  the  coramib- 
Hioner  is  required  *to  make,  or  cauHe  lo  [*27  1, 
be  made,  an  examination  of  the  alleged  inven- 
tion, in  order  to  ascertain  whether  the  same 
had  been  invented  or  ^scovered  by  an^  other 
person  in  this  country,  prior  to  the  application; 
or  whether  it  had  been  patented  in  this  or  any 
foreign  country,  or  had  been  on  public  use  or 
sale,  with  the  applicant's  consent,  prior  to  his 
application ;  and  if  the  commiaslnner  shall  fiud 
that  the  invention  is  new  and  useful,  or  im- 
portant, he  is  authorized  to  grant  a  patent  for 
the  same.  In  cafe  the  decision  of  the  commis- 
sioner and  his  examiner  n  a^nst  the  appli- 
cant, and  he  shall  persist  in  his  claim,  he  may 
bave  an  appeal  lo  a  board  of  examiners,  to  con- 
sist of  three  personH,  appointed  for  that  pur- 
pose by  the  Secretary  of  State,  who,  after  a 
bearing,  may  reverse  the  decision  of  the  coin* 
missioner  in  whole  or  In  pul.  By  the  Act  of 
1839.  the  Chief  Justice  of  the  District  of  Co- 
lumbia was  substituted  in  place  of  the  lioard  of 
examiners. 

It  is  evident  that  a  patent,  thus  issued  after 
an  inquisiiion  or  examination,  made  by  skillful 
and  sworn  public  officere,  appointed  for  the 
purpose  of  protecting  the  public  against  false 
claims  or  useless  inventions.  Is  entitled  to  much 
more  respect,  as  evidence  of  novelty  and  util- 
ity, than  those  formerly  issued  without  any 
such  investigation.  Consequently  such  a  pat- 
ent may  be,  and  generally  is,  receiveil  us  prima 
faoi€  evidence  of  the  truth  of  the  facts  asserted 
in  it    And  in  cases  where  the  evidence  is 
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□Icely  balanced,  it  may  hare  weight  with  a 
jury  in  making  up  thdr  deicision  ai  to  the 
Plaintiff's  right;  and  if  so.  It  is  not  easy  to  per- 
ceive why  the  defendant  who  uses  a  patented 
machine  »>hould  not  have  the  benefit  of  a  like 
presumption  in  his  favor,  arising  from  a  like 
mvestigatioD  of  the  originality  of  bis  invention, 
and  the  judgment  of  the  public  ofBcers,  that 
his  machine  is  new.  and  not  an  infringement 
of  the  patent  previously  granted  to  the  plaint- 
iff. It  shows,  at  least,  tliat  the  defendant  has 
acted  in  good  faith,  and  is  not  a  wanton  in- 
fringer of  the  plaintiff's  rights,  and  ought  not, 
therefore,  to  bo  subjected  to  the  same  stringent 
and  harsb  rule  of  damages  which  might  be 
ji^y  Inflicted  on  a  mere  pirate.  It  is  true  the 
mere  question  of  originalty  or  infringement  gen- 
erally turns  on  the  testimony  of  the  witnesses 
produced  on  the  trial;  but  if  the  plaintiff's 
patent  in  a  doubtful  case  may  have  some  weight 
m  turning  the  scale  in  his  favor,  it  is  hut  Just 
that  the  defendant  should  hare  the  same  benefit 
from  his;  v^^at  quantum  vaieat.  The  parties 
should  contend  on  an  equal  field,  and  be  allowed 
to  use  ttie  same  weapons. 

We  are  of  opinion,  therefore,  that  the  court 
erred  in  refuring  to  permit  the  defendants' 
patent  to  be  read  to  the  jury. 

7%ejuelgmeta  <^  the  Oireuit  (hurt  it  thei^fi/re 
rsMraed,  and  a  venire  de  novo  awarded. 

272*]  •ORDKH. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New 
York,  and  was  argued  by  counsel;  on  consider- 
ation whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
said  Circuit  Court  In  this  cause  be,  and  the  same 
is  hereby  reversed,  with  costs;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
thesaid  Circuit  Court,  with  directions  to  award 
a  wnSre  faetOK  de  mm. 

Ctted-16  How.,  80;  8  Wall.,  4S,  480;  0  Wall.. 
T96:  12  Otto.  722;  3  Blatidif 186 :  TBlatahf^  Wl',  1 
Holmes.  22, 6& 


JOHN  OARROW.  THOMAS  Y.  HOW,  Jr., 
JAM£3  SEYMOUR,  and  OGO^B  MILL- 
ER, AppeUantt. 

V. 

AMOS  DAVIS.  GEORGE  M.  PICKERING. 
WILLIAM  McCRILLIS,  ahd  EPHRAIM 
PAULK. 

Aeiion  for  fraudulent  deprivation  of  benefit  of 
one's  good  will  on  sale  of  laTtda — tenat  proof  in- 
eufficient. 

Black,  a»  a^ent  for  the  owners,  contracted  to  sell 
a  large  quantltj-  of  land  In  Maine,  which  contract 
was  asriiKned  by  the  veadoe,  until  It  came,  through 
mesne  asaltcnmeata,  into  ihe  faands  of  Hitler  and 
ottiers. 

Payments  were  made  from  time  to  Umo  on  ac- 
count; but  at  lengtti,  in  oonsequenoe  of  a  failure 
to  make  the  payuienta  stipulated  In  the  oon tract, 
and  by  \irtue  uf  a  clause  contained  In  It,  the  oon- 
traot  lyHjame  void. 

Ill  tliiH  stute  ot  tbin^.  Miller  employed  one  Paulk 
to  aiMHirUtin  from  filuck  the  lowest  price  that  be 
would  take  fur  tbe  land,  and  tben  to  sell  to  others 
for  tbe  hlifheBt  price  that  he  oould  get. 
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Paulk  sold  and  aarigned  tbe  oontvaotto  Davlifor 

^on  the  theory  that  Pauik  and  Davlsenteted  in- 
to a  fraudulent  oomblnatlon,  stUI,  Miller  and  otbeit 
are  not  entitled  to  demand  that  a  court  of  equity 
should  oonslder  Davis  as  a  trustee  of  the  lanoi  for 
their  use.  Tbey  had  no  Interest  In  them,  legal  or 
equitable,  nor  anything  but  a  good  will,  wU^ 
alone  was  the  Bubjeot  matter  of  the  fraud,  U  there 
was  any. 

But  the  evidence  showstlut  this  good  wilt  did  not 
exist,  for  Black  was  not  wlUlng  to  seU  to  Miller 
and  others  for  a  tees  price  than  to  any  other  peroon. 

Although  Paulk  represented  himself  to  be  acting 
for  HiUer  and  others,  when  In  really  he  was  repre- 
senting Davis,  yet  be  did  not  obtain  the  land  at  a 
reduced  prioe  uiereby ;  but,  on  tbe  contrary,  at  its 
fair  market  value. 

The  chargee  of  fraud  in  tlie  bill  are  denied  In  the 
answers,  and  the  evidence  Is  not  sufBdent  to  sustala 
tbe  allegaUons. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Maine,  sitting  as  a  court  of  equity. 

Tbe  appeflants  were  complainants  below, 
whose  bill  was  dismissed  under  the  circum- 
stanceB  stated  in  the  opinion  of  Uie  court. 

The  catue  was  argued  hy  Mr.  Seward  ftv 
the  appellants,  and  or  Meetrs.  Sheplagr  and 
Bow*,  for  tlw  appdleea. 

*Comi^nante'  Pomtt.  [*273 
Point  I.  Tbe  complunants.  assignees  of  the 
contracts  of  February  17. 1835,  for  28,804  acres 
of  pine  lands,  had  an  interest  in  those  ctMitrada 
ana  lands,  which  subsisted  until  they  were  sur- 
rendered by  Davis  to  Black,  in  November, 
1844 ;  and  this  interest  was,  if  not  a  l^;al  chose 
i  n  action,  at  least  a  chose  in  equity  of  some,  and 
even  oondderable  value.  Iliese  instnunents 
were  executory  contracts  for  the  purchase  of 
luid,  of  a  value,  variously  estimated  at  differ- 
ent times,  of  from  $86,000  to  $173,000. 

Point  II.  The  complainants  are  proper  par- 
ties, and  are  entitled  to  maintain  tlwir  suit 
against  the  defendants. 

Point  III.  The  defendant  Paulk,  while  act- 
ing as  agent  of  the  complainants,  in  pnxmring 
possession  of  the  contracls  and  the  power  to  as- 
sign them,  and  in  conducting  the  negotiations 
in  their  behalf  with  Colonel  Black,  on  the  ooe 
side,  and  with  the  defendants  and  others,  u 

fiurchasers,  on  the  other  side,  committed  the 
rauds  charged  in  the  complainants*  bill  The 
allegations  of  the  bill  on  this  important  issue 
are  sustained. 

Point  IV.  The  defendants,  Davis,  Pickeriog. 
and  McCrillis,  by  means  of  frauds  committed 
by  Paulk  with  meir  knowledge,  had,  by  col- 
luding with  him  in  the  perpetration  of  these 
frauds  agaitut  tbe  complainants,  acquired  from 
Colonel  Black,  at  the  cost  of  the  complainants, 
and  under  false  representations  to  him  that  tbey 
were  the  assignees  of  the  wmplalnanls.  and 
that  the  comptainants  were  the  real  beneti- 
ciaries.  tbe  contracts  for  the  38,604  acres  of 
pine  land  in  Maine,  which  was  of  veiy  con- 
siderable value. 

Point  V.  The  defendants'  excuses  and  at- 
tempu  to  explain  are  unavailing. 

P(dnt  VI.  The  complainants  are  entitled  to 
a  decree,  according  to  the  prayer  of  thdr  bill. 
The  account  to  be  decreed  is  an  account  of 
future  as  well  as  past  profits;  and  the  defrnd- 
ants  ought  to  be  decreed  to  assign  tbe  contract 
of  Black  to  the  compldoants  upon  just  [enm, 
so  as  to  secure  the  defendants  their  adrancts, 
uid  to  the  oomplalnantB  their  profits. 

HOWABD  15, 
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DtfendanW  Points. 
1.  None  of  the  partira  plainlifl  had  any  in- 
terest Id  or  under  the  Black  contract  at  the 
time  of  the  alleged  fraud. 

3.  The  claim,  if  any,  is  stale,  and  ia  loet  by 
laches  of  the  plaintiffs. 

They  have  never  refused  to  Davis  the  money 
he  paid,  nor  offered  to  do  so. 
274*]  *They  never  offered  to  repay  the 
cash  payment  of  $7,800;  or  to  take  up,  or  to 
indemoiiy  Da^s  and  Paulk  sfainst  the  notes 
given  for  the  land;  but  waited  till  Septemtier, 
1847,  till  the  result  of  the  operations  on  the 
township  showed  the  speculation  to  be  a  good 
one;  and  then  they  filed  their  bill  claiming  the 
benefit  of  it. 

No  court  can  allow  one  party  to  hold  him- 
self prepared  to  take  advantage  of  all  favorable 
contingencies,  without  being  affected  by  those 
which  are  unfavorable.  (Marshall,  Ck.  J.,  in 
BratJuer  v.  Oratt.  6  Wheat.,  686;  18  Ves., 
288;  4  Dall.,  84fi:  14  Pet.,  170;  Bviudkt  v. 
ZyncA,  1  Johns.  Ch.,  370.) 

8.  The  plaintiffs  bad  not  the  means  nor  the 
intention  of  purchasing  the  lands  at  such  a 
price  as  they  in>uld  frtch  in  the  market.  They 
were  embarrassed  in  their  finances,  disgusted 
with  speculations  in  Eastern  lands,  and  "in 
ignorance,  doubt  and  uncertainty,  as  to  the 
real  value  of  said  lands,  and  the  true  quantity 
of  pine  timber  thereon;"  their  only  intention 
being  to  sell  the  contracts.  Paulk  was  directed 
to  ascertain  the  final  and  lowest  price  that 
Black  would  take  for  the  lands  of  the  persons 
holding  the  contracts,  for  the  purpose  of  aiding 
him  in  the  sale  of  the  contraeta,  uid  not  for  the 
purpose  of  enabling  his  principals  to  decide 
whether  they  would  or  not  become  purchasers 
of  Ihe  lands. 

Years  after,  when  the  price  had  been  quite 
or  oeaiJy  repaid,  the  proceeds  of  the  timber, 
pl^ntiffa  cwm  to  be  Um  eguluble  owners, 
without  having  advanced,(w  offered  to  advance, 
a  single  dollar. 

That  of  which  the  bill  charges  that  the  de- 
fendants defrauded  the  plaintiffs— that  is,  the 
difference  between  the  price  at  which  Black 
would  sell  the  lands  to  the  plaintiffs,  and  the 
price  at  which  he  would  sell  to  others;  or,  "  so 
much  as  the  said  John  Black,  by  compromise, 
should  agree  to  take  leas  than  the  fair  value  of 
the  Iands"-^id  not  exist. 

4.  There  was  no  fraud  on  the  part  of  either 
of  the  defendants. 

Each  denies  all  combination,  fraud,  Ac.,  on 
his  own  part ;  and  knowledge,  or  belief,  of  any, 
on  the  part  of  his  co-defendants,  &c. 

As  each  stands,  In  relation  to  this  question 
of  fraud,  in  a  position  different  from  the  others, 
it  will  be  necessary  to  consider  their  positions 
semrately. 

Paulk  was  the  agent  of  Miller  alone  of  plaint- 
iffs (p.  43);  and  of  Norton.  The  case  shows 
no  precedent  authority,  or  subsequent  ratlfica- 
tton,  from  the  others. 

By  his  answer,  it  appears  that  the  onlr  in- 
structions be  bad  from  Norton  were  to  sell,  for 
275*]  «1.000:  and  if  be  could  not  get  "that, 
to  take  less,  and  "  to  close  the  matter  in  the 
shortest  possible  time," 

That  Miller's  instructions  were,  to  endeavor 
to  find  some  one  who  would  buy  the  lands,  and 
give  the  holders  of  the  bonds  some  portion  of 
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the  lands,  or  of  the  profits  (if  any)  of  the  spec- 
ulation; and,  "if  he  could  not  make  such  ui 
arrangement,  to  sell  the  contracts  for  the  most 
he  could  get,  as  the  holders  had  neither  the  in- 
tention nor  the  means  of  buying  themselves." 

He  attempted  to  make  such  an  arraneeraent 
with  Pickering,  and  failed.  Any  further  at- 
tempt would  have  been  useless,  as  Black  asked 
him  more  for  the  land  than  it  would  fetch  In 
the  market. 

He  then  sold  the  contracts  for  the  highest 
sum  offered. 

Upon  these  points,  the  answer  Is  responsive 
and  uncoDtradicted. 

There  is  no  evidence  that  he  could  have  got 
any  more  for  the  contracts;  there  is  no  evi 
dence  that  they  were  worth  any  more. 

The  answer  denies  that  he  was  bound  by  his 
instructions  to  ascertain  Black's  lowest  price 
before  selling;  and  is  not  contradicted. 

He  did,  however,  first  ascertain  all  that  was 
material  on  this  point,  namely:  that  Black 
would  make  no  reduction  in  favor  of  bis  prin- 
cipals, nor  set!  the  lands  for  less  than  the  full 
market  value. 

The  answer  denies  all  improper  disclosures 
to  the  defendants. 

The  answer  denies  that  any  false  statement 
was  made  to  Miller  or  Norton;  and  sets  out  the 
statements  which  were  made. 

There  is  no  evidence  which  contradicts  it,  In 
this  respect,  in  any  material  point. 

The  agreement,  that  he  should  continue  the 
negotiatun  with  Black  for  Davis'  benefit,  was 
not  a  provision  for  his  own  private  benefit,  but 
a  nec^saiy  couHcquence  of  the  idea  of  reduc- 
tion In  price,  which  be  held  out  as  inducement 
to  Davis. 

The  answer  denies  that  he  had  any  interest 
in  the  purchase  from  Bbtck.  and  that  he  re- 
ceived any  money,  proptrly,  or  securities  from 
any  of  the  drfendants,  for  anything  done  be- 
fore the  assignmuit  to  Davis. 

The  payment  of  $1,500  was  for  honest  and 
proper  services  rendered  to  Davis  afterwards. 

The  answer  on  this  point  is  responsive,  and 
not  contradicted— that  he  acted  with  fidelity  to 
bis  principals,  to  the  extent  even  of  wronging 
Davis,  by  suppressing  facta  whidi  he  should 
have  discloseq  tobim. 

(Then  fonowed  ma  analysis  of  all  the  an- 
swers.) 

*Mt.  Juttiee  Curtis  delivered  the.  [*27<l 
opinion  of  the  court: 

This  ia  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  tbe  Dis 
trlct  of  M^ne.  dismisring  the  complainants* 
bill.  The  substance  of  the  bill  is.  that  John 
Black,  as  agent forthe  trustees  underthe  will  of 
WilliamBin^ham.onthe  17th  of  February,  1835, 
contracted,  m  writing,  with  Charles  Ranudale 
to  sell  to  him  a  township  and  adjacent  tracts 
of  land  in  that  State,  containing  20,801  acrcfi, 
for  the  price  of  $8  per  acre,  payable  one  fifth 
in  sixty  days,  and  the  residue  in  four  equal  an- 
nual payment*— the  contract  of  sale  expressly 
providing  that.  In  case  of  failure  to  make  either 
of  these  payments,  tbe  contract  was  to  be  void. 
That,  on  tbe  Ist  day  of  Apiil,  1835,  Ramsdale 
assigned  these  contracts  to  Nathaniel  Norton 
and  Jalrus  Keith,  in  consideration  of  their 
agreement  to  pay  to  him  the  sum  of  |3  for  each 
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acre  of  the  uid  lands;  and  that,  at  a  sUU  fur- 
ther advance  of  |1 1»  an  acre,  the  contracts  of 
BIttck  came  to  the  complainants  and  one  Her- 
man Norton,  by  assignment,  io  November,  1885. 

That  Ramsdal^  made  the  first,  and  the  com- 
plainants some  other  payments,  amounting  in 
the  whole  to  about  |4,000,  but  failed  to  pay 
the  residue.  That  aubsequent  to  the  year  ltt40, 
nothing  was  done  by  them  concemloff  the  luids 
until  after  July.  1844,  when  one  of  the  com- 
plainants received  from  Bliick  a  letter  stating 
that,  though  all  their  rights  were  terminated 
many  years  since,  he  desired  to  know  whether 
they  wished  to  do  anything  res^pecting  the  pay- 
ment for  the  lands.  That,  thereupon,  Miller, 
one  of  the  complainants,  employtd  Ephraim 
Paulk,  one  of  the  defendants,  to  negotiate  with 
Black,  and  finally  instructed  htm  to  ascertain 
from  Black  the  lowest  price  at  which  he  would 
let  the  compUlnants  have  the  land,  and  then 
to  sell  the  complainants*  rlghts  and  interests 
under  the  contracts  for  the  highest  price  he 
could  obtain — the  supposition  of  the  complain- 
ants being,  that  Block  wouhi  sell  the  lands  to 
them  for  much  less  than  he  could  obtain  from 
others,  by  reason  of  their  having  already  paid 
a  laige  sum  towards  the  purchase  money,  under 
the  coQtracta  above  mentioned.  The  bill  fur- 
llier  states,  that  Paulk  sold  and  assigned  to 
Davis  for  the  sum  of  $1,050;  and  it  charges 
that,  before  doing  so,  he  entered  Into  a  fraudu- 
lent combination  with  Davis  and  the  other  de- 
fendants to  obtain  from  the  complainants  an 
assignment  of  these  contracts  for  a  tiiflingsum, 
and  then  to  negothtte  with  BUwk  as  if  for  the 
complainants,  and  thus  defraud  the  complain- 
ants of  what  Black  should  be  willing  to  dis- 
count from  the  fair  value  of  the  lands,  on  ac- 
count of  their  peculiar  equities;  that  he,  in 
277*]  combination  *with  the  other  defend- 
ants, actually  executed  this  scheme,  and  ob- 
t^ned  the  lands  from  Black  for  a  much  less 
price  than  could  have  been  got  from  others,  by 
reason  of  Black's  belief  that  ne  was  abating  the 
price  for  the  benefit  of  the  complainants.  And 
the  bill  prays  tlutt  the  defendants  may  he  treated 
as  trustees  of  the  complainants,  in  respect  to 
these  lands,  and  for  an  account,  and  for  other 
relief. 

So  far  as  respects  the  title  to  these  lands,  or 
any  claim  of  the  fxnnplainants  to  have  them 
charged  witii  a  trust  in  their  favor,  we  think 
the  complainants,  upon  the  statements  in  their 
bill,  and  upon  the  proofs,  have  made  no  case. 
They  had  no  legal  or  equitable  title  under  their 
contracts  with  Black.  Being  in  default  for 
more  than  seven  years,  and  about  four  years 
having  elapsed  dnce  anything  had  been  done 
by  ttum  under  these  exptrM  contracts,  they 
were  not  in  a  condition  to  insist  on  any  rights 
or  claims  to  the  land;  and,  as  will  be  presently 
more  fully  stated.  Black  did  not  treat  with-them 
or  their  agent  upon  the  basis  of  any  legal  or 
equitable  right,  nor  is  it  alleged  that  they  had 
any  intentwn  or  took  any  measures  to  acquire 
the  lands.  In  consequence  chiefly  of  Black's 
letter,  of  the  23d  of  July.  1844,  Inquiring  what 
they  wished  to  do  about  the  payments,  thev 
conceived  that  Black  might  be  willing  to  sell 
the  lands  to  them  for  less  than  he  would  sell 
them  to  others,  and  (hat  tfals  good  will  might 
be  a  valuable  subject  of  sale.  To  dispose  of 
It,  they  employed  the  defendant,  Paulk.  If 
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the;  have  been  defrauded,  io  its 
defendants,  they  are  entitled  to  rel 
the  lands  themselves  ihey  had  no  int 
did  not  intend,  by  Paulk's  agency, 
any;  and  if  all  the  fraud  charged 
was  perpetrated,  it  affected  not  ai_ 
theirs  to  the  land,  or  any  oegotiiUionl 
quisition,  but  solely  the  compensat' 
tDey  mieht  olherwuehave  obtained  1 
good  will  towards  them,  as  the  hole 
expired  contracts.   This  was  the 
matter  upon  which  the  alleged  fr 
operate. 

To  this  subject  matter  our  inquiriea) 
limited.  To  entitle  themselves  to 
complainants  must  prove  fraud  and 
or,  to  state  the  principle  lew  abetn 
must  show  that  tlieir  agent  disposed  • 
was  employed  to  sell,  for  less  than 
and  that  he  did  this  fraudulently. 

The  value  of  the  complainants'  int 
leged  by  the  bill  to  have  consisted  ii 
tioo  of  Black  to  sell  the  lands  to  the 
ants  for  less  than  their  fair  value; 
intenUon  Ih  alleged  to  have  been  act« 
cuted  by  Black,  by  a  sale  to  the  dcfe 
a  price  far  less  than  he  could  havi 
from  others,  under  the  belief  that 
ment  of  price  was  for  the  benefit  of 
plainants.    If  this  were  so,  *it  couU 
not  be  doubted  that  the  complaini 
was  a  valuable  one,  and  that  its  valt 
pable  of  being  precisely 
would  then  amount  to  the  sum 
thus  abated  from  the  market  price  of  1 

But  the  proofs  not  only  fait  to 
Black  intended  to  abate  anything 
price,  but  they  leave  no  doubt  that! 
sold  the  lands  for  their  fair  market ' 
out  any  abatement  whatever.  The 
ants  have  taken  his  testimony,  and 
that  be  did  not  consider  the  compli 
any  legal  or  equitable  claims  otigii 
the  contracts;  that  be  never  intended 
them  any  allowance  or  consider 
renewal  of  the  bonds  or  contracts  ; 
he  sold  the  lands,  he  did  not  conslc 
had  made  any  deduction  on  accot 
claims  of  the  complainants;  that  it 
person  had  offered  him  more  for  the  1 
Paulk  did,  he  should  have  sold  the 
other  person ;  and  if  Paulk  had  n< 
lands  at  $30,000,  he  should  have 
price  to  anyone  who  offered  it.  So  t  j 
fore,  as  respects  the  motives  of  Black] 
own  views  of  tlio  nature  of  tlie  tnmsa  i' 
testimony  is  in  direct  conflict  with  l« 
tions  in  the  bill.  And  so  far  as  it  • 
prove  that  he  did  not  sell  the  landt^.j 
than  he  could  have  obtained  from  ot(' 
demanded  and  received  the  fair  mar| 
for  them,  it  is  corroborated  by  evenr  witness 
who  has  been  examined  concerning  its  value. 
Dwinal  and  George  N.  Black,  two  of  the  com- 
plainants' witnesses,  say  $80,000  was  a  fair 

Erice  for  the  lands;  and  Addison  Dodge,  who 
.  proved  to  be  a  person  of  uncommon  experi- 
ence and  Judgment  concerning  the  timber  lands 
of  that  country,  and  whose  testimony  was  takn 
by  the  defendants,  explored  these  land"  ia 
1843  for  Black,  and  reported  to  him  that  $30,- 
000  was  all  the;^  were  worth ;  and  he  testiflei 
that  this  was  his  opinion,  formed  fmn  a  care- 
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fol  ex&minaUon.  Though  Black  does  not  so 
■tale,  there  can  be  no  doubt  that  he  fixed  this 
price  In  consequence  of  Dodge's  report  to  hi  m ; 
for  be  employed  Dodge  to  make  the  examlna- 
tioo.  aod  he  expresses,  in  bis  deposition,  entire 
coDlidcDce  in  his  skill  and  intejiTity.  It  fol- 
lows from  this,  as  well  as  from  what  Black  di- 
tecily  lesUfles  to.  that  the  pdce  at  which  the 
hnds  were  actually  sold,  was  fixed  as  the  fair 
market  value  of  the  lands,  for  which  Black, 
uaa  agent  to  sell,  was  willing  to  sell  to  any- 
one, though  he  preferred  to  sell  to  the  com- 
pluoants.  if  no  one  should  offer  more. 

It  K  true  Black  at  first  demanded  of  Paulk 
^,306  for  these  lands.  This  was  before  the 
nie  by  Paulk  to  Davis,  of  the  complainants' 
ioterests:  and  it  has  been  argued  that  as  the 
lands  were  actually  obt^ned  for  t^.OOO.  this 
S70*J  proves  that  Davis  was  'benefited  by 
the  acquisition  of  the  complainants'  interest  to 
tbe  extent  of  $18,000.  If  Davis,  when  he  pur- 
ctuwed  the  complsinanls'  Interests,  bad  been 
aware  that  Black  asked  |43.000  for  the  lands, 
Bod  had  been  willing  to  acquire  the  complain- 
aala'  interest  to  endeavor  tliereby  to  get  them 
fw  a  leas  sum,  this  would  have  a  tendency  to 
prove  that  he  was  willing  to  give  somewhere 
aboal  $18,000,  and  that  any  reduction,  below 
that  sum,  might  be  treated  as  the  value  of  the 
complainants  interests.  But  it  is  explicitly 
denkd  by  the  answers  of  Paulk  and  Davis,  and 
thcie  is  nothing  in  the  case  to  control  that 
denial,  that  Davis  knew,  when  he  negotiated 
with  Paulk,  that  Black  asked  $48,000  for  the 
laads. 

We  think  the  fair  result  of  the  evidence  is 
tbat  Paulk  concealed  this  fact  from  Davis, 
and  that  Davis  believed  he  could  get  the  lands 
for  |l  per  acre.  So  that  he  actuallv  paid  the 
fair  value  and  something  more  than  he  expect- 
ed lo  pay. 

Upon  these  facts  we  are  unable  to  come  to 
the  conclusion  that  when  the  complainants 
parted  with  this  expectancy  of  good  wilt  from 
Black  for  $1,050,  they  received  less  than  they 
couM  have  justly  obttuned;  or  that  when 
Davis  purchased,  he  got  any  appreciable  pe- 
cuniary advantage  trom  reinesenting  the  com- 
plainant. 

Upon  this  groand,  therefore,  the  case  Aiils. 

Bnt  inasmuch  as  there  are  charges  of  fraud 
cralalned  in  the  bill,  we  think  it  proper  briefiy 
to  exaroioe  them. 

As  respects  tbe  two  defendants,  McCrillls 
and  Pickering,  they  were  not  connected  with 
tbe  purcliase  from  Paulk  by  Davis.  They 
came  into  the  purchase  sub^queotly,  in  the 
manner  stated  in  their  answers,  which  it  is  un- 
BMesaary  to  detail,  and  there  is  no  evidence 
whicb  tends  to  show  that  they  were  guilty  of 
soy  fraud. 

_  Iq  reference  to  Paulk  and  Davis,  there  are 
drcumstances  which,  if  unexulaiQed,  would 
certaialy  be  fraught  with  much  suspidon,  to 
■ay  the  least. 

After  the  sale  by  Paulk  to  Davis  of  the  com- 
tenants' interests,  Paulkcontinuedtoactintbe 
negotiation  with  Black,  and  it  is  admitted  that  he 
received  $  1 ,600  from  Davis.  But  the  explana 
tkm  offered  is,  that  from  tbe  necessity  thc'|Cve,or 
Paulk  must  continue  to  negotiate  with  Blnck 
u  if  for  the  complainants;  that  they  under- 
Mood  he  was  to  do  soj  that  only  la  this  way 
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could  their  expectancy  of  favor  from  Btark 
be  sold ;  and  that  no  contract  was  made  or  un- 
derstanding had  wiUi  Davis  by  Paulk.  save 
what  appears  on  tbe  face  of  the  papers,  that 
Davis  was  to  pay  him  for  his  services  subse- 
quent to  the  assignment.  That  when  Davis 
gave  hie  notes  to  Black,  the  latter  required  a 
surety,  and  the  parties  being  at  Eltnwonh, 
*Davia  for  the  flrat  ttme  rmuested  Paulk  [*280 
to  sign  the  notes.  That  Paulk  at  first  declined, 
saying  he  was  insolvent,  but  at  last  consented  . 
on  being  assured  that  Davis  would  pav  him 
what  Pickering,  a  mutual  friend,  should  say 
was  proper,  and  Pickering  afterwards  fixed  the 
sum  at  $1,600  for  all  his  services.  TheanswerffN 
of  both  Davis  and  Paulk,  deny,  with  clearness  ^ 
and  precisiOD,  every  charge  of  fraud,  and  es- 
pecially negative  the  fact  that  this  pavment  of 
$l,dOO  had  any  connection  with  or  influence 
upon  the  sale  by  Paulk  to  Davis  of  the  com- 
plainants' interest.  Theiraccount  of  the  matter 
may  be  true.  There  is  no  evidence  to  prove  it 
is  not  so,  and  grave  as  tbe  causes  of  suspicion 
may  be,  Uiey  are  not  sufficient  to  overcome 
these  predse  and  clear  statements  in  the  an-  / 
swers. 

The  letters  of  Paulk  to  the  complainant 
Milter  and  his  failure  to  glre  him  notice  of  an 
inquiry  by  Black  what  was  tbe  most  they  could 
afford  lo  pay,  are  relied  on  to  show  that  Paulk 
kept  Miller  in  ignorance  of  the  material  facts, 
and  pressed  him  to  a  sale  in  undue  and  unoec- 
essary  haste  and  with  unfair  intentions. 

In  his  note  of  the  84th  of  October,  1844, 
Paulk  tells  Miller,  that  "what  Is  done  with 
Col.  Black  must  be  done  this  week."  It  does 
not  appear  affirmatively  that  Black  had  said 
so,  and  he  does  not  remember  saying  so.  But 
after  the  lapse  of  six  years  he  might  have  for- 

fotten  it,  if  he  did  say  so,  and  he  testifies  that 
e  does  not  recollect  the  particulars  of  tbe  dif- 
ferent conversations  with  Paulk.  But  however 
this  may  be,  the  negotialions  actually  went  on 
until  the  16th  of  November,  twfore  a  sale  was 
made  by  Paulk,  and  upon  learning  from  Miller 
that  he  thought  he  could  effect  something  by 
personally  visiting  Black,  he  wrote  to  Miller 
informing  him  he  had  sold  the  bonds  for  $1,050, 
but  that  he  had  obtidned  the  cotueut  of  the 
purchaser  to  suspend  tbe  tnmsfer  until  the  2Sth 
of  November;  that  they  were  not  willing  to 
w^t  longer,  I)ecause  they  desired  lo  operate  on 
the  laods  the  coming  winter,  and  in  order  to 
do  so  the  matter  must  be  decided  on  immedi- 
ately; and  he  then  strongly  urges  Miller  to 
come  at  once  to  Bangor,  in  season  to  avail  him- 
self of  the  contract  he  had  mode,  if  he  should 
find  that  to  be  most  for  his  interest.  This  let- 
ter he  sent  to  him  by  express  to  insure  its  re- 
ception in  season. 

This  can  hardly  be  reconciled  with  the 
charges  in  the  bill,  or  the  deductions  made  by 
the  complainants  from  some  of  the  circum- 
stances, that  Paulk  bad  unduly  bantened  the 
transfer,  and  intended  to  keep  Miller  in  the 
dark  and  to  sell  to  Davis  for  less  than  he 
miifht  have  obtained  from  another. 

Upon  consideration  of  tbe  charges  of  fraud 
in  the  bill,  and  the  answers  denying  those 
charges,  and  the  proofs  in  the  case,  we  are  of 
opitilon  tliat  the  complaluants  have  faili>d  to 
make*uut  the  fraudulent  combination  [*281 
between  Paulk  and  Davb  which  Ihey  have  al- 

096 


Digitized  by 


Google 


del  BOFBIMB  CODBT  OV 

leged,  and  that  upon  this  ground  alw  Uie  Ull 
muBt  be  dismisBedC 

The  deene  tf  the  (Xrcuit  Omrt  it  e^gtrmed, 
toiih  omU. 

OBOKB. 

This  cauae  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine, 
and  was  argued  by  counsel;  on  considerRtion 
whereof,  it  Is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  tliat  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


HOLLINGSWORTH  HAGNIAO,  DANIEL 
SMITH  BIAONIAC,  and  WILLIAM  JAR- 
DINE,  late  trading  under  the  firm  of  Mao- 
NIAC  &  CouPANY,  Appetlanta, 

V. 

JOHN  R  THOMSON. 

Oompromite  discharge  of  tmpruoned  debtor  eon- 
$trued. 

A  plaintiff  In  a  ludrment  bavlny  the  defendant 
in  execution  under  a  ca.  m..  entered  Into  an  agree- 
ment with  him  that  the  plaintiff  should,  without 
prejudice  to  bta  rltrbUand  remedies  asalnat  the  de- 
fendant, permit  Bim  to  be  forthwith  disohaived 
from  oiutody  under  the  prooesi^  and  that  the  de* 
fendant  should  go  to  the  next  session  of  the  Cir- 
oult  Court  of  the  United  States,  and  on  the  law  side 
ot  that  oourt  make  up  an  Issue  with  the  plaintiff, 
to  tc7  the  question  whether  thn  defendant  was 
possessed  of  the  means,  in  or  out  of  a  certain  mar- 
riage settlement,  of  satlaf  ring  the  Judament  against 
him. 

The  debtor  was  released  ;U>e  Issue  madenp;tbe 
cause  tried  lo  the  Circuit  Court;  brought  to  this 
court,  and  reported  In  7  Pet.,  84S. 

By  suhig  out  the  ca.  so.,  taking  the  defendant 
Into  custody,  entering  Into  the  arranirement  above 
mentioned,  and  dlscnargliig  the  defendant  from 
custody,  the  plaintiff.  In  au  legal  Intwdment,  ad- 
mitted Battsfactimi  of  his  demand,  released  the  de- 
fondant  from  all  llablUtr  therefor,  and  destroyed 
every  effect  of  his  Judgment  as  the  foundation  of 
legal  rights. 

In  snob  a  state  of  things  a  court  of  equity  will 
not  Interfere  at  the  Instance  of  the  plaintiff. 

The  allewatloo  of  fraud  In  the  marriage  contract 
Is  not  sustained  by  the  evidence ;  nor  was  the  re- 
fusal of  the  defendant  to  apply  the  proper^  which 
accrued  to  him  upon  the  death  of  hla  wife,  to  the 
dlsoharve  of  the  debt,  a  violation  of  the  agreement 
under  which  be  was  released. 

The  averment  In  the  bill  that  the  rights  of  the 
plaintiff  under  the  Judgment,  remained  unim- 
paired, is  incompatible  with  a  tight  to  resort  to  a 
oourt  of  equity. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Difr 
trict  of  Pennsylvania,  sitting  as  a  court  of  eq- 
uity. 

Hagniac  &  Company,  belngEnffllsh  snbjeets, 
had  two  judgments  a^^nst  Thomson,  one  in 
the  Circuit  Court  of  the  United  States  for  Penn- 
sylvania, in  1837,  and  the  other  in  the  Circuit 
Court  for  New  Jersey,  in  1629. 
282*]  ''On  the  Ist  April,  1839.  the  appel- 
lants sued  out  a  writ  of  capiat  ad  aatitfaetm- 
dum  on  the  judgment  In  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania  to  April  session.  1839,  to  which , 
the  marshal,  on  the  8th  April.  1830,  returned 
AMt  eet  inmUu»,  and  on  the  same  day  an  aliat 
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eapku  ad  lati^aeiendum  was  sued  out  to  April 
session.  1880.  Number  9,  to  which,  on  the  12th 
April,  18S0,  the  marshal  made  return  of  "  C.  C. 
and  enlarged  by  agreement  of  plaintiff's  attm- 

ney." 

The  appellee  was  dlschaiwed  out  of  custody 
by  the  consmt  of  the  plaintiffs  in  the  jodgment, 
under  the  foUowjng  agreement,  viz. : 

Mamdee  v.  Thonuon,  ITo.  IS,  Oireuit  Court  tf 
me  United  State*,  Pennnglvania  Dtetriet, 

October,  18S6. 

Defendant  having  been  taken  by  eo.  as.  in 
this  suit,  at  his  instance  it  is  agreed  that  he  be 
set  at  liberty  on  giving  security  to  abide  the 
event  of  an  issue  to  be  formed  for  ascertain- 
ing, by  judicial  decision,  whether  be  lias  the 
means,  by  the  properly  in  his  marriage  settle- 
ment or  otherwise,  of  satisfying  the  judgment, 
which  issue  is  to  be  formed  by  piainUff*8  af- 
firmance and  defendant's  denial  of  such  means: 
both  parties  hereby  consenting  to  try  such  Is- 
sue at'the  ensuing  sesdon  of  the  Circuit  Court 
of  the  United  States  for  this  district,  on  the 
merits,  without  regard  to  form  or  to  the  time 
when  the  Jury  may  be  summoned ;  it  being  ex- 
pressly acknowledged  by  defendant  that  this 
agreement  is  made  for  his  accommodation, 
without  any  prejudice  whatever  to  arise  to  the 
plaintiff's  rights  by  the  defendant's  enlam- 
ment  on  security  as  afwesdd  or  otherwilM 
howsoever. 

April  8ih,  18W.         John  R  Thombok. 

I  hereby  become  answerable  for  the  perform- 
ance of  the  terms  above  stated,  which  I  guar 
antee.  R  F.  Stocktok. 

Witness,  J.  P.  Norris,  Jr. 

On  the  part  of  the  plaintiffs  in  this  caB^  I 
hereby  consent  to  the  defendant's  enlaigenient 
on  the  terms  stated  in  his  within  proposilloo 
and  agreement  of  this  date. 

9th  April,  1880.         G.  J.  Ibosrsoll, 

Attorney. 

In  pursuance  of  this  agreement,  a  new  suit 
was  entered  by  agreementon  the  3d  June.  18S0, 
in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania,  in  the 
third  circuit,  by  these  appellants  against  the 
appellee,  to  try  the  issue  to  be  formed  under 
the  above  agreement  of  the  9th  April,  1830. 

The  case  was  tried  and  is  reported  in  Bald- 
win's Reports,  344.  It  resulted  In  a  verdict 
for  the  defendant.  Being  brought  to  this  court 
upon  a  bill  of  exceptions,  the  judgment  of  the 
Circuit  Court  was  affirmed,  as  reported  in  7 
Pet..  848. 

*The  death  of  filr.  Thomson's  wife  [*283 
being  supposed  to  place  at  his  disposal  eraialn 
property  which  might  be  properly  applied  to 
the  payment  of  the  judgment,  Magniac  &  Co. 
applied  for  a  rule  to  show  cause  why  a  setrv 
faeiae  should  not  issue  to  revive  the  judgment. 
Thomson  set  up  his  arrest  and  discharge  under 
the  ea.  aa.  as  a  legal  satisfaction  of  the  judg- 
ment. Magniac  &  Co.  then  withdrew  the  nifc 
and  filed  the  present  bill. 

The  substance  of  the  bill  is  very  fully  stated 
in  the  opinion  of  the  court,  and  need  not  be 
repeated.  The  bill  was  demurred  to.  and.  upoa 
argument,  the  Circuit  Court  sustained  the  de- 
murrer and  dismissed  the  bill. 

The  complainants  appealed  to  this  court. 

The  cause  was  argued  here  by  Meatn.  E. 
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laffersoll  aDd  C.  InMrsoll  for  the  appel- 
luM.  and  by  Meurt.  John  M.  Ke»d  and 
CadwallMer  for  the  appellee. 

Only  such  of  the  points  will  be  mentioned  aa 
are  iovolved  in  the  opiniOD  of  the  court. 

AppeUaiUi^  Pointt. 

Construction  of  the  Agreement  of  8th  of 
April,  1880.  If  the  meaoing  of  this  paper 
were  less  than  is  insisted  by  the  plaintiff,  its 
last  sentence,  beginning  "it  being  expressly 
acknowledged,"  would  have  been  omitted  al- 
together.  That  sentence  is  not  merely  with- 
out purpose  or  sense,  but  is  directly  in  the 
teeth  of  the  meaning  of  the  parties  to  the  con- 
tract, if  not  intended  to  bina  the  defendant  by 
a  promise  to  stand  by  the  judgment  after  the 
discharge  as  much  as  before.  The  words  "or 
otherw&e  howsoever,"  which  the  defendant 
supposes  we  rely  upon,  may  be  rejected  with- 
out injury  to  the  plaintiffs.  8uch  general 
words,  in  the  case  of  extremely  formal  papers, 
in  which  the  meaning  of  the  parties  is  ex- 
pressed at  great  length,  might  perhaps  have 
little  force,  but  in  a  brief  stipulation,  such  as 
tbb,  drawn  up  in  hasle,  probably,  and  in  order 
to  an  immediate  aud  pressing  object,  they  ought 
to  have  their  full  force  and^  popular  construc- 
tion. They  should  be  interpreted  to  signify 
that  if  by  the  words  which  precede  them  the 
plaintiff's  ioterests  under  the  judgment  are  not 
fully  guarded,  the  defendant  shall  give  them 
protection  "  otherwise  howsoever."  They 
amount  to  a  covenaQt  for  further  assurance. 

The  agreement,  interpreted  in  any  other  way, 
leads  to  this  absurd  conclusion,  namely:  that 
the  plaintiff  Periled  his  whole  debt  without  a 
motive,  while  the  defendant  obtained  bis  en- 
laigement  from  custody,  giving  no  equivalent 
therefor. 

If  the  plaintiff  had  refused  all  arraagement, 
284*J  and  simply  permitted  *the  defendant  to 
remain  in  custody,  he  would  have  resorted  to 
the  insolvent  law  of  Pennsylvauia,  or  of  the 
United  States.  In  the  former  case  he  must 
have  given  fuller  security  than  he  gave  under 
the  aereement  of  8th  of  April.  1880,  and  there 
wouU  have  been  a  trial  of  thequeation  whether 
the  defendant  was  possessed  of  property,  more 
advantageous  to  the  plaintiff  than  the  trial  in 
the  federal  court.   In  the  latter  case,  of  an  ap- 

Stication  by  the  defendant  under  the  United 
lates  Insolvent  Law  of  1800,  the  phuntiff,  had 
he  succeeded  In  breaking  the  trust,  would  have 

Si  the  whole  trust  property,  and  whether  he 
led  or  succeeded,  would  have  had  security 
of  the  most  binding  sort  in  the  custody  of  the 
defendant's  person.  The  plaintiff  therefore 
gained  nothing  by  the  agreement,  for  it  is  not 
pretended,  on  the  other  side,  that  he  got  any-, 
thing  by  it  if  he  did  not  get  security  of  a  su- 
perior character  for  hie  debt,  or  a  better  trial  of 
the  question  upon  which  It  turned.  He  simply, 
as  expressed  by  the  agreement,  set  the  defend- 
ant at  liberty  at  the  defendant's  instance.  He 
did  an  act  of  kindness,  upon  the  defendant's 
agreement  that  it  should  be  without  prejudice. 

The  defendant,  on  the  other  hand,  acquired, 
first,  his  immediate  liberty,  which  he  could  get 
only  by  aOTeemeut;  and  second,  a  trial  of  the 
question  m  propeitj  in  the  federal  court ;  a  bet- 
ter trial  for  him  than  one  in  the  Common  Pleas, 
and  much  better  thu  under  the  InaolvoitLaw 
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of  1800,  because  that  would  have  detained  him 
in  custody  during  the  time  the  cause  was  pend- 
ing, which  was  about  three  years. 

It  is  submitted,  that  to  give  any  other  inter- 
pretation to  the  agreement  would  be  to  stultify 
the  plaintiff,  who  dealt,  with  the  defendant  lib- 
erally enough,  but  did  not  go  the  length  of  giv- 
ing away  his  debt. 

The  question  whether,  undo"  this  agreement, 
the  plaintiff  was  entitled  to  a  second  ea.  ta..  is 
one  which  is  without  difficulty,  the  fact  once 
established  that  the  defendant  has  evaded  by 
fraud,  or  violated  the  agreement;  for  Baker  v. 
lUdgwaj/,  3  Biog..  41,  and  othercases,  are  prec- 
edents for  a  second  «a.  m.,  when  the  plaintiff 
has  been  fraudulently  induced  to  discluige  from 
the  first. 

In  Baker  v.  Ridgway,  a  commission  of  bank- 
ruptcy having  been  sued  out  against  a  defend- 
ant in  custody,  under  a  ea.  m..  the  plaintiff,  in 
order  to  prove  his  debt,  discharged  defendant 
from  the  execution.  The  commissicm  having 
afterwards  been  superseded,  plaintiff  took  de- 
fendant in  execution  again.  Defendant  moved 
for  his  discharge,  but  the  plaintiff  alleging  that 
the  commission  bad  been  fraudulently  procured 
to  induce  I<im  to  discharge  the  defendant  from 
the  original  ea.  sa.,  the  court  refused  the  mo- 
tion, referring  it  to  a  jury  to  try  the  question  of 
fraud.  *holdingthatIf  there  were  fraud  [*286 
in  defendant's  procurement  of  discbarge  from 
the  first  ca.  «a.,  the  second  was  well  issued. 

Beat.  Ch.  J.,  say?:  "  If  there  has  been  no 
fraud  in  the  transaction,  I  am  of  opinion  the 
defendant  is  entitled  to  his  discharge;  if  there 
has  been  fraud,  we  are  alt  of  opinion  be  is  not 
so  entitled.  I  have  looked  through  all  the  cases 
on  execution  against  the  person,  from  the  earli- 
est period  down  to  the  present  time,  and  I  am 
aware  of  the  great  jealousy  of  the  law  on  the 
subject  of  personal  restraint.  I  am  aware  that 
where  a  party  had  been  discharged  on  account 
of  privilege  of  Parliament,  it  was  doubted 
whether  he  could  be  retaken  after  that  privilege 
expired,  and  the  interference  of  the  Legislature 
became  necessary  to  sanction  such  a  proceeding ; 
so,  when  he  died  in  confinement,  it  was  doubted 
whether  the  creditor,  having  resorted  to  the 
highest  remedy  the  taw  afforded,  could  have 
any  further  means  for  the  recovery  of  his  debt, 
though  the  debtor  left  property  behind  him : 
that  doubt  was  also  set  at  rest  by  the  authority 
of  the  Legislature.  I  am  therefore  clear,  that 
where  a  commission  of  Innknipt  is  sued  out 
against  a  party  in  execution,  he  not  being  privy 
thereto,  if  the  plaintiff  abandons  his  execution 
and  proceeds  against  the  effects  of  the  party, 
by  proving  bis  debt  under  the  commission,  he 
has  taken  his  chance,  and  though  there  should 
be  no  assets  forthcoming,  the  defendant  is  se- 
cure io  his  discharge.  (However,  I  consider 
myself  no  more  bound  by  an  opinion  delivered 
in  the  present  summatr  mode  of  treating  the 
question  than  I  should  he  by  an  opinion  deliv- 
ered at  ntMprtus.)But  if  the  debtor,  in  concert 
with  others,  procures  a  commission  of  bank- 
rupt to  he  sued  out  against  him,  or  it  is  pro- 
cured with  his  approbation  and  cousent.  in  or- 
der to  entrap  the  plaintiff  to  come  in  and  prove 
his  debt,  and  is  taen  superseded  for  some  la- 
tent defect  unknown  to  &e  plaintiff,  that  does 
notentitle  the  debtor  to  bia  duicharge;andif  we 
were  to  hold  othu'wise,  we  should  violate  a 
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ftrinciple  of  law  which  has  never  been  broken 
ti  upon,  namely :  that  a  party  shall  not  be  al- 
lowed to  take  advantage  of  his  own  wrong.  I 
say  this,  because  in  Jacque»  v.  Witkey,  though 
Ashhurat,  J.,  says,  '  I  know  of  only  one  case 
where  a  debtor  in  executioa,  who  obl^na  his 
liberty,  may  afterwards  be  taken  agaia  for  the 
same  debt,  and  that  is  when  he  has  escaped, 
and  the  reason  of  that  is.  because  he  was  not 
legally  out  of  custody,' yet  Buller  J!,  did  not 
assent  to  the  generalily  of  the  proposition  thus 
laid  down  by  Ashhurst,  J.,  and  wished  to  in- 
troduce quallflcatiom.  Indeed,  even  accwdlng 
to  the  propcMitlon  laid  down  by  Ashhurst,  J. , 
If  this  discharge  has  been  obtained  by  a  fraud- 
ulent commission,  and  the  plaintiff  has  after- 
wards been  cheated  by  a  anpertedefu  out  of  the 
benefit  sought  by  the  proof  of  his  debt,  the  de- 
280'^]  fendant  may  be  taken  again,  *t)ecauBe 
the  fraud  has  avoided  the  whole  transaction, 
and  the  defendant  has  never  been  legally  out 
of  custody." 

That  it  may  be  seen  that  under  the  iDsoIvent 
laws  of  Pennsylvania  a  second  ea.  ta.  would 
have  issued  against  the  defendant  had  he  been 
defeated  in  the  Insolvent  Court  upon  the  ques- 
tion of  the  validity  of  the  marriage  settlement, 
tbe  following  extract  is  given  from  Ingraham 
on  Insolvency,  pp.  88,  30: 

"Where,  from  anv  cause,  tbe  petitioner  la 
refused  the  benefit  of  a  discharge,  he  must  sur- 
render himself  to  prison." 

"  Where  a  party  ffivesbond  and  fails  to  com- 
ply with  the  condition,  either  by  not  attending, 
in  consequence  of  which  his  petition  is  dis- 
missed, or  by  not  surrendering  himself  if  the 
prayer  of  his  petition  be  not  granted,  another 
execution  may  be  issued  against  him;  and  if  he 
neglect  to  file  his  petiUoo  within  the  time  pre- 
scribed by  law,  the  creditor  is  not  obliged  to 
Widt  for  the  day  of  hearing,  but  may  issue  an- 
other execution  the  moment  he  can  legally  as- 
certain the  fact.  The  surety  In  the  bond  would 
be  liable,  in  such  a  case,  notwithstanding  the 
second  executioD,  which  would  be  no  discharge 
of  his  responsibility,  being  for  his  benefit." 

Also,  with  the  same  ob]^,  is  quoted  part  of 
the  syllabus  of  Pat^orpe  v.  Lmar,  2  Bawle, 
373: 

"  Where  a  defendant  in  custody  gives  bond 
with  surely  to  take  the  benefit  of  the  insolvent 
laws  and  forfeits  his  bond,  a  second  execution 
mxs  be  issued  against  liim." 

Section  1  of  the  United  States  Insolvent  Law 
of  the  6tb  of  Januaiy.  1800  (3  Stat,  at  Large, 
4,  S,  6),  shows  that  the  debtor  remans  in  cus- 
tody until  his  right  to  discharge  is  finally  de 
creed;  and  therefore  that,  haa  the  defendant 
applied  for  the  IwneSt  of  this  Act,  be  must  have 
l^d  in  prison  pending  the  question  of  the  valid- 
ity of  the  settlement. 

Assuming,  then,  our  construction  of  the 
agreement  to  be  the  true  one,  the  next  ques- 
tion la. 

Whether  the  case  is  one  for  relief.  On  the 
part  of  the  plaintiff,  the  defendant's  reasoning 
18  not  appreciated,  whereby  he  denies  the  plaint- 
iff's right  to  relief  under  the  head  of  fraud  and 
mistake.  It  is  submitted,  however,  that  what- 
ever may  Iw  the  appropriace  term  for  his  title 
to  relief,  the  principles  and  cases  foimd  under 
these  two  heads  of  equity  are  directly  applicft- 
ble  to  the  facts  b^me  the  court.  And  uiow- 
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ing  DO  other  names  under  which  to  classify 
thoee  facts,  the  question  of  relief  will  be  con- 
sidered under  tbe  two  titles  of  fraud  and  mis- 
take. 

Fraud.  If  it  were  a  case  of  mere  breach  of 
contract,  as  alibied  by  ^fendant.  it  would  not 
be  coenizable  in  equity,  Nor  would  it  be  cog- 
nizable in  equity  if  it  were  a  case  of  fraudu- 
lent breach  of  contract,  and  not  more,  for  even 
fraud  is  cognizable  *at  law  unless  there  [*287 
be  in  the  case  something  to  oust  the  Jurlsdio- 
tion. 

If  A  purchase  commodities  of  B,  and  do  not 
pay  for  them,  this  is  a  breach  of  contract  cog- 
nizable at  law.  If  A  purchase  commodities  of 
B,  with  the  preconceived  design  not  to  pay  for 
them,  afterwards  carried  into  effect,  this  is  s 
fraud  as  well  as  a  breach  of  contract,  but  docs 
not  entitle  the  party  to  relief  in  equity. 

But  here  is  a  case  where  there  can  be  no  re- 
lief at  law,  because  (we  assume  for  the  sake  of 
argument)  the  courts  of  law  have  declared  that 
a  Judgment  is  p^d  when  the  defendant  is  taken 
under  aeo.  ta.,  and  that  even  the  defendant's 
own  agreement  to  the  contrary  shall  not  change 
the  rule.  That  a  defendant  s  conduct,  in  en- 
tering into  such  an  agreement  and  then  violat- 
ing u,  is  "scandalous,"  as  the  courts  have 
termed  it,  hut  that  there  la  no  remedy  at  law. 

Tbe  fraud  is  palpable.  The  defendant  is  in 
custody.  He  says  to  the  plaintiff,  tbe  rule  of 
taw  is,  that  if  you  discbarge  me  the  judgment 
is  satisfied;  but  I  pledge  mvself  that,  as  be- 
tween you  and  me,  there  shall  be  no  such  ni'ic, 
and  that  if  you  will  let  me  go  your  judgment 
shall  stand  exactly  as  it  did  before  your  ea.  m. 
was  issued.  This  solemn  ^recment  the  de- 
fendant, having  had  tbe  benctlt  of  it,  utterly 
vlolatea.  He  declares  the  judgmenttobegood 
for  nothing,  and  the  agreement  good  for 
nothing,  and  when  the  plaintiff  lakes  proceed- 
ings at  law  he  sets  them  at  defiance.  That  is, 
having  trepanned  the  plaintiff  into  the  bargain 
by  means  of  a  promise  that  he  will  not  exact 
the  penalty  of  the  position,  he  turns  mundand 
insists  upon  it. 

The  plaintiff  then  comes  into  equity.  This 
case  is  like  that  of  a  man  who,  holding  a  note 
five  years  and  eleven  months  old,  is  told  by  the 
drawer  to  wait  six  weeks  longer  before  he  KUes, 
and  that  the  note  shall  be  as  good  at  six  vtxn 
old  as  it  was  before,  and  then,  being  refused 
payment,  and  having  gone  into  f»urt,  tbe  de- 
fendantpleadB  the  Statute  of  Limitation  uaiut 
him.  The  case  is  like  that  of  a  plaintiCin  > 
judgment,  who  enters  satisfaction  in  orderthat 
the  defendant  may  be  able  la  make  title  to  a 
certain  portion  of  the  real  estate  bound  by  the 
judfnnent,  the  defendant  having  agreed  is 
writing  that  the  satlsfactinu  should  be  can- 
celed, and  the  lien  of  the  judgment  restored, 
as  to  the  rest  of  his  real  estate,  immedlalelv  after 
his  sale  was  effected,  and  then  is  told  oy  tbe 
defezHlant,  your  judgment  is  gone,  and  you  will 
never  get  another.  Like  the  case  of  one  who, 
having  given  his  receipt  in  full,  but  without 
value,  to  a  debtor,  in  order  that  he  might  set- 
tle with  a  third  person,  la  turned  upon  by  the 
debtor,  and  told  that  his  debt  is  paid,  and  here 
is  the  receipt  for  it.  Like  Uie  case  of  an  obline 
who,  "having  released  one  of  two  co-  L^SSS 
obligDrs,  for  the  mutiul  purposes  of  oUigee 
and  obllgoEs,  and,  with  the  agreement  that  ue 
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discharge  sbould  be  without  prejudice  as  to 
the  remaining  obligor,  is  informed  by  him,  after 
the  object  of  the  discharge  has  been  accom- 
plished sod  the  advantagen  from  it  attained, 
that  be  does  not  mean  to  hold  himself  liable 
after  the  release  of  his  co-obligor. 

These  are  cases  not  dlsllngnnbablefrom  that 
before  (he  court,  and  they  are  obviously  for  re- 
lief in  equity.  Tbey  are  all  cases  in  which  a 
party  has  gained  a  fraudulent  advantage  of 
another,  which,  not  being  rclievable  at  law, 
will  be  relieved  In  equity,  unless  somethiogcan 
be  shown  to  the  contrary. 

It  Is  pretended  by  the  defendant  here,  to  the 
contrary,  that  to  relieve  under  this  agreement^ 
of  8th  April,  1830,  would  be  to  run  counter  to 
that  policy  which,  favoring  liberty  of  the  per- 
son, has  refused  to  permit  a  second  ea.  ta.  for 
the  same  debt.   To  this  the  answers  are: 

1.  The  whole  question  of  the  liberty  of  the 
peraon,  so  far  as  ea.  M«  affect  it,  is  now  at  rest, 
for  they  have  been  abolished  by  statute,  and 
though  not  abolished  when  this  agreement  was 
enterod  into,  they  were  when  the  violation  of  it 
took  place,  and  the  present  question  arose. 

2.  There  are  two  cases  to  the  point,  that  this 
rule  concerning  the  liberty  of  the  person  yields 
before  proof  or  the  defendant's  fraud  in  pro- 
curing his  discharge.  (Baker  v.  Bidgway,  2 
Btng.,  41;9  Moore,  114;  HoUtrook v.  Caamplin, 
1  Hoff.  C,  148.) 

3.  On  principle  it  would  be  strange,  indeed, 
if  that  policy  of  law  and  equity,  and  of  all  so- 
ciety which  sets  its  face  against  fraud,  should 
give  way  before  the  so-called  policy  here  in- 
voked, which  amounts  to  nothing  at  all  since 
arrest  for  debt  bus  been  aboiisbra,  and  which 
never  did  amount  to  more  than  a  train  of  un- 
FtHtunate  decidons,  which.  If  they  could  be  re- 
called, would  never  be  made  agi^o. 

It  is  also  pretended  by  the  defendant,  that  to 
relieve  the  plaintiff  would  be  to  favor  a  stale 
claim. 

(The  counsel  then  proceeded  to  examine  this 
branch  of  the  subject.) 

PUntt  for  Appetite. 

On  the  principal  questitMn  of  law  Involved  in 
the  case,  the  position  of  the  appellee  is,  that 
bv  his  release  from  imprisonment,  on  the  8th 
of  Ap.-il,  1880.  the  execution  and  judgment 
against  him  were  satisfied,  and  the  orl^nal  debt 
wholly  extinguished. 

This  position  is  the  necessary  result  of  the 
fundamental  principles  of  English  law  on  the 
subject  of  executions,  their  various  sorts  and 
289*]  "relative  effects.  The  whole  doctrine 
of  the  common  law,  as  understood  both  in  En> 
gland  and  America,  and  as  applicable  to  the 
present  case,  ma^  be  stated  thus:  the  creditor, 
by  issuing  a  eapuu  ad  satitfaeieTidum,  chooses 
the  body  of  the  debtor  in  preference  to  his 
lands  or  goods,  as  the  source  of  his  satisfaction. 
By  making  an  arrest,  he  secures  to  hhnself  the 
aatisfacUon  he  has  chosen,  and  Is  thereby  es- 
topped from  resorting  to  any  other  mode  of 
execution.  As  long  as  he  holds  the  body  in 
custody,  he  is  in  the  possession  and  receipt  of  a 
continuing  satisfaction;  and  when,  with  his 
consent,  we  body  is  released,  he  confesses  that 
bii  satisfaction  is  complete,  and  the  debt  for 
which  he  demanded  it  thereby  extinguished ; 
and  If  the  release  is  accompanied  by  any  agree- 
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ment  with  the  debtor,  or  third  parties  acting 
for  him,  such  agreement  (whatever  may  be  its 
terms)  is  a  new  and  original  contract,  which 
can  in  no  way  affect  tho  completeness  of  the 
satisractioo  previously  received. 

From  a  aexien  of  decisions  upon  these  points, 
covering  full  four  centuries.  It  is  believed  that 
only  a  single  case  can  be  cited  in  conflict  with 
the  rule  thus  stated.  As  Blumfietd'e  case.  0 
Rep.,  87,  is  much  relied  upon,  it  is  proper  to 
examine  It  at  some  length.  The  statement  of 
facts  by  Lord  Coke  is  simply  this: "  Two  men 
were  bound  Jointly  and  severally  in  a  bond — 
one  was  sued,  condemned,  and  taken  in  exe- 
cution, and  afterwards  theother  wassued,  con- 
demned, and  taken  in  execution,  and  after- 
wards the  flrst  escaped  and  thereupon  the  other 
brought  audita  querela."  Judgment  was  given 
against  the  prayer,  and  the  decii^ion  is  undoubt- 
edly clear  taw,  and  is  perfectly  in  harmony 
with  the  principles  above  laid  down.  Lord 
Coke,  however.  In  his  annotation,  cites  the 
case  of  Jon£9  v.  WUUanu  (elsewhere  report- 
ed). "  where  two  men  werecondemned  in  debt, 
and  one  was  taken  and  died  in  execution,  yet 
the  taking  of  the  other  was  lawful."  This  case 
may  also  be  very  good  law,  but  makes  nothing 
against  the  present  appellee.  Lonl  Coke  pro- 
ceeds, "  and  then  "  (in  Jotm  v.  Williame)  "  it 
was  resolved  by  the  whole  court,  that.  If  the 
defendant  in  debt  dies  In  execution,  the  plaint- 
iff may  have  a  new  execution  hyd^itorfl.fa. 
for  divers  reasons,"  which  he  goCT  on  to  enu- 
merate. It  is  for  this  passage  that  the  case  has 
been  often  heretofore  and  is  now  cited,  the 
value  of  the  authority  being  merely  this:  that 
Lord  Coke,  In  reporting  a  principal  case,  which 
is  entirely  with  us.  refers  to  an  unreport«l  case, 
which  Is  also  with  us.  but  in  which  there  Is  a 
dictum  against  us  of  which  he  appears  to  ap- 
prove. But  whatever  may  have  been  its  orig- 
inal authority,  this  dictttm  has  been  repeatedly 
declared  not  Xo  be  law.  BlurnfieUTs  cafe  was 
argued  in  89  Eliz  ,  and  published  *in  3  [*290 
James,  and  must  consequently  have  been  well 
known  la  4  James,  when  the  case  of  WCBiamfi 
V.  (hitterit,  also  cited  w' Cutler  v.  Lamb,  was 
decided.  (Croke  Jac.,  186.)  Yet,  in  the  last 
mentioned  case,  the  defendant  having  died  In 
execution,  the  court  held  that  the  plaintiff  had 
no  further  remedy.  In  Fotter  v.  Jackson.  Ho- 
bart,  53,  57.  where  the  same  point  arow,  Ho- 
bart.  Ch.  J.,  makes  the  same  decision,  and  in 
the  course  of  an  elaborate  oplidon,  approves 
the  cases  of  Blumfleld.  and  Jones  v.  Wmam, 
but  condemns  the  dietum  which  accompanies 
them.  Since  then,  in  Str /cUu^  C%Nhf'«case, 
and  In  Cave  v.  Fleetwood,  it  was  pronounced 
"not  to  be  law;"  and  in  Taylor  v.  Waters. 
where  a  similar  point  arose,  and  counsel  urged 
its  authority,  it  was  wholly  disregarded  by  the 
court.  (Godbolt,  294;  Littleton,  325  ;  6  Maule 
&  S.,  108.)  From  that  time  up  to  the  present, 
though  similar  questions  have  frequently  risen, 
it  is  believed  that  this  citation  has  never  been 
offered  to  the  condderation  of  an  English 
tribunal. 

Having  disposed  of  this  dietum.  we  will  pro- 
ceed to  examine,  in  the  first  place,  those  cases 
in  which  it  has  beeu  held,  that  the  release  of  a 
debtw  in  eitecution,  by  the  plaintiff's  consent, 
is  a  satisfaction  of  the  judgment  and  execution, 
and  also  an  extinguishment  of  the  debt. 
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The  counsel  then  cited  and  commented  up- 
on the  following  cases:  Cro.  Car.,  75;  Styles, 
117.  887;  2  Mod..  136;  Barnes'  Notes,  206  ;  4 
Burr.,  S482;  1  T.  R.  667;  1  Bos.  &  P.,  S42; 
6  T.  R.,  5SS;  7  U.,  430;  2  East,  248:  1  Barn, 
ft  Aid..  808;  a  Moore,  335:  6  Man.  ft  ar..7S6; 
4Jur..600;  11  Id..  800:  Law  Com.  Rep.,  48; 
15  Law  Magazine,  182,  1S3. 

In  all  the  above  cases,  the  discharge  was  by 
the  plaiDtifl'a  consent,  and  it  is  believed  that 
Uiey  establish  incontrovertibly  the  praition  as- 
sumed, that  every  such  discharge  operates  to 
satisfy  the  judgment,  the  executicm.  and  the 
ori^nal  debt.  It  remains,  in  the  second  place, 
to  examine  into  the  effect  of  an  arrest  and  im- 
prisonment upon  a  ea,  aa.  generally ;  the  posi- 
tion of  the  defendant  beioff.  that  such  an  arrest 
and  imprisonment,  if  regular,  constitute  a  per- 
fect satisfaction,  so  long  as  the  imprisonment 
conUnoes,  and  ttutt  the  nature  of  the  satisfac 
tion  can  onl^  be  impaired  by  an  interruption 
of  tiie  imprisonment  through  the  tortious  act 
of  the  defendant  himself,  or  the  operation  of 
the  law  in  inviium,  as  airainst  the  plaintiff. 

In  Year  Book,  SS  Hen.  VI.,  it  is  said  by 
Davers,  "  Suppose  a  man  recover  against  me, 
and  take  my  body  in  execution,  he  shall  have 
neither  eleffit  nor  Jt.  fa.,  nor  any  other  execu- 
Uoos,  because  this  amounts  in  law  to  satlsfac 
Uon.  "  (Page  48, 1455.)  So,  Id  18  Hen.  VIL, 
it  is  said  by  Eeble,  "  If,  on  a  ea.  «a.,  the  sher- 
iff return  cepi  eorpm,  the  plaintiff  shall  never 
291*]  have  another  *ea.  $a.,  for  he  learns, 
from  the  return  of  the  sheriff,  that  he  was  in 
execution,  and  then  he  bad  the  object  of  bis 
suit."  (Pasel.) 

But  perhaps  the  most  carefully  considered 
case  on  this  whole  subject  is  that  of  v. 
Jaektmt,  where  the  defendant  died  in  execu- 
tion, and  the  plaintiff  brought  scire  facias 
against  his  executors.  After  examining  Blum- 
Jidd'i  case,  and  reviewing  the  subject  at 
length,  (7h.  J.  Hobart  says:  "  But  now  singly 
out  of  the  very  point,  I  hold  that  a  capiat  ad 
aatitfaeiendum  is  against  that  party  as  not  only 
an  execution,  but  a  full  satisfacUon  by  force 
and  act  and  judgment  of  law,  so  as  against 
him  he  can  have  no  other,  nor  against  his  heirs 
or  executors,  for  these  make  but  one  person  at 
law."  And,  in  concluding,  he  lays  down  the 
broad  principle  on  which  many  of  the  decis- 
ions already  referred  to  are  baaed,  especially 
those  where  an  agreement  to  surrender  has 
been  held  to  be  void,  "  tbat  the  Ixxly  of  a  free- 
man cannot  be  made  subject  to  distress  or  im- 
prisonment by  contract,  but  only  by  judg- 
meiii."   (Hobart,  53.) 

The  law,  as  laid  down  in  Foster  v.  Jackson, 
governed  all  subsequent  cases  of  death  in  exe- 
cution, until  Parliament  interfered,  and,  by 
the  Statute  of  21  Jac.  I.,  ch.  24,  gave  the  cred> 
Itor  a  further  remedy  against  the  estate  of  the 
deceased.  (1  Strange,  063;  8  T.  R.,  128;  Am- 
bler, 79;  5  Maule  ft  S.,  78;  13  Ves.,  193;  8 
Mer.,  324.  288-335  ;  20  L.  J.,  Ch.,  174;  16 
Jur.,  49:  18  Beav.,  229;  1  Eng.  L.  ft  K  R.. 
146:  8  Dow.  ft  Ry..  42.) 

The  above  cases  not  only  sustain  the  posi- 
tion to  which  they  are  dted,  but  they  also 

{irove  tbat  It  is  not  merely  a  sharp  point  of 
aw,  adhered  to  out  of  respect  for  ancient  au- 
thority, but  that  it  has  l>een  treated  at  all 
times,  both  by  Judges  and  chancellois,  as  a 
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well-founded  principle,  to  which  a  controlling 
force  should  be  given,  in  every  case  where  it 
is  either  directly  or  collaterally  involved.  The 
original  debt  has  uniformly,  and  for  all  pur- 
poees  for  which  it  has  ever  bem  attempted  to 
be  used,  whether  as  a  set-off,  the  foundation  of 
an  oMumpsit,  or  of  a  claim  in  bankruptcy  .been 
held  to  be  satisfied,  and  the  judgment  to  be 
valueless. 

It  only  remains,  in  the  third  place,  to  exam- 
ine some  particular  cases,  which  are  considered 
by  the  puintiffs  as  exceptions  to  the  general 
rule,  but  which  in  reality  go  far  to  llluairate 
and  strengthen  it 

1.  Cases  of  escape.  Bv  the  oldest  authori- 
ties an  escape  was  considered  as  effectual  a 
discharge  of  the  debt  as  a  release,  and  Blum- 
jidd's  case  is  the  first  decision  to  the  contrary. 
(Y.  B.,  S3  Hen.  VI.,  p.  17.)  The  oppoeite 
doctrine  was  finally  established  in  Wh^eaeret 
V,  Uatnkinton,  and  the  reason  of  it  was  given 
by  Ashhurst,  J.,  in  Jamues  v.  Withejf:  "I 
know  of  only  one  case  where  a  debtor  in  exe- 
cution, who  obtains  his  liberty.  *may  [*202 
afterwards  be  taken  again  for  the  same  debt, 
and  tbat  is  where  he  has  escaped ;  and  the  rea- 
son of  that  is,  because  he  waa  not  legally  out 
of  custody."  (Sup.,  pp.  II,  12.)  The  result  of 
these  cases  then  is,  that  where  the  prisoner  has 
escaped  of  his  own  wron^.  although  the  satis- 
faction which  the  plaintiff  was  receiving  is 
temporarily  interrupted  in  fact,  yet,  in  intend- 
ment of  law,  the  defendant  is  still  in  custody, 
and  may  be  retaken. 

3.  Cases  of  rescue,  which  depend  upon  the 
same  principle  as  those  of  an  escape.  The  de- 
fendant was  never,  in  contemplation  ol  law, 
out  of  custody.   [Jacquts  v.  Witheg.  ut  sup.) 

8.  Arrest  of  privileged  defehdants.  The  ar- 
rest of  a  member  of  parliament  has,  from  the 
earliest  times,  been  held  irregular;  and  it  was 
occasionally  doubted  whether  sucli  an  arrest, 
followed,  88  it  necessarily  was,  by  a  discharKe. 
either  upon  writ  of  privilege  or  without  it,  did 
not  operate,  like  a  release  by  consent,  as  a  total 
discharge  of  the  debt.  (1  Hataell.  4^;  May's 
Practice  of  Parliament.  107,  118.  114;  2  Han. 
ft  Gr.,  487.  471;  1  Or..  M.  ft  R.,  625  ;  6 
Tyrrwhitt,  147;  10  Ad.  ft  Ellis.  226;  1  Ad.  ft 
El.  N.  8.,  625;  S  Oale  ft  Dav.,  478;  Godbolt, 
827.) 

4.  Cases  of  discharge  ftom  imprisonment  if 
the  lord's  act.  ftc.  The  disdiarge  In  these 
cases  has  always  been  held  to  be  the  act  of  the 
law,  and  not  to  imply  any  consent  on  the  part 
of  the  plaintiff.  In  compliance,  therefore, 
with  the  old  maxim,  the  courts  have  taken 
care  that  this  act  of  law  shall  in  no  way  injuri- 
ously affect  the  plaintiff's  rights.  Thus,  in 
Nadin  v.  Bat^  et  al.,  5  East,  147,  where  two 
were  In  prison,  and  one  was  discharged  be- 
cause of  the  plaintiff's  refusal  to  pay  the  prison 
charges.  Lord  Ellenborough,  on  an  applicaliw 
10  discharge  the  other,  decided  that  "the  dis- 
charge cannot  be  said  to  have  been  with  the 
plaintiff's  assent,  because  he  did  not  choose  to 
detain  the  party  in  prison  at  his  own  expense. 
Nor  can  the  law,  whidi  works  detriment  to  no 
man,  in  consequence  of  having  directed  the 
discharge  of  one  defendant,  eo  far  impUcale 
the  plaintiff's  consent  against  the  fact,  as  to 
operate  asa  dischar^  of  the  other." 

The  same,  as  wiU  be  seen  hereafter,  has 
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been  the  ruling  of  tfao  American  courts,  and 
for  the  same  reasons  here  assigned. 

5.  Cases  *of  debts  payable  by  installments. 
Where  the  judgment  is  to  be  sattsfled  by  in- 
statlments.  and  eKecutiOQ  is  lo  issue  upon  oon 
payment  of  any  of  the  installments.  It  is  held 
that  a  release  from  imprisonment  upon  one  in- 
stallment with  the  plaintiff's  consent,  will  not 
affect  the  remedy,  or  bar  the  execution  upon  a 
second  installment.  (DavU  y.  Oompertz,  3 
Nev.  &  Man..  607.)  This  is  expressly  upon 
the  ground  that  the  two  executions  are  not  for 
tbe  same  debt.  Such  was  the  principle 
293*]  "that  governed  the  case  of  Athinaon  v. 
Bagntun,  which  has  been  relied  upon  as  au- 
thority against  the  appellee.  (1  Bing.  N.  C, 
444.) 

6,  It  may  be  proper,  in  this  connection,  to 
notice  the  case  of  Baker  y.  Bidgway,  which 
has  also  been  cited  against  the  appellee.  (S 
BlDg..  41;  8.  C.  9  Moore,  114.) 

There,  the  defendant  was  in  custody  under  a 
ca.  M./  a  commission  of  bankruptcy  was  is- 
saed  against  him ;  the  plaintiffs  were  compelled, 
by  the  statute  49  Geo.  III.,  eh.  121;  to  dis- 
cbarce  him  out  of  custody,  before  they  could 
be  admitted  to  prove  their  debt  under  tbe  com- 
misucHi;  the  commission  was  afterwards  super- 
seded on  the  ground  of 'irregularity;  and  the 
defendant  was  again  arrested.  Affidavits  were 
submitted  by  the  plaintiffs,  and  relied  on  by 
the  court,  tending  to  prove  that  the  irregulari- 
ty, by  which  the  commission  had  been  avoid* 
ea,  was  the  result  of  fraudulent  collusion 
between  the  debtor  and  a  portion  of  his  cr^- 
it<HB.  This  was  a  motion  to  discharge  the  de- 
fendant, and  enter  satisfaction  upon  the 
judgment.    The  rule  was  discharged. 

Such  being  the  facts,  it  does  not  seem  that 
the  case  differs  materially  from  that  of  an 
escape.  It  was.  In  reality,  an  escape  effected 
by  an  abuse  of  the  forms  of  law.  and  the  same 
may  be  said  of  it,  as  Adihurst,  J.,  stAA  of 
Jaequa  v.  Withey.  ' '  The  defendant  was  never 
I^Uy  out  of  custody."  At  any  rate,  he  was 
never  discharged  by  tbe  consent  of  the  plaint- 
iff. That  these  were  the  grounds  of  the  court's 
opinion,  may  be  seen  from  many  of  the  re- 
marfes  reported  by  Bingham.  Thus  Best,  Ch. 
J.:  "  If  this  discharge  has  been  obtained  by  a 
fraudulent  commissToii.  and  the  plaintiff  has 
afterwards  been  cheated  by  a  mperaedecu  out  of 
the  benefit  sought  by  the  proof  of  his  debt,  tbe 
defendant  may  bo  taken  again,  because  the 
fraud  has  avoided  the  whole  transaction,  and 
the  defendant  has  never  been  legally  out  of 
custody." 

Prom  all  the  cases,  then,  we  draw  the  con- 
clusion that  the  Knglish  law  is,  and  has  been 
fhrmore  tbHn  four  centuries,  that  the  writ  of 
ea.  sa.  is  the  higheHl  sort  of  execution  known; 
that  it  is  capable  of  affording  the  plaintiff  com- 
plete and  absolute  satisfaction;  and  that  its 
execution  will  satiftfy  the  judgment  and  ex- 
tinguish the  debt,  unless  this  its  regular  legal 
effect  be  avoided  hy  some  after-contingent^. 
Tbe  only  after-contingencies,  whether  existing 
at  common  law  or  provided  for  by  statute, 
which  are  allowed  to  have  this  effect  are,  an 
escape  by  the  defendant's  own  wrong,  or 
effwtcd  by  his  acttul  fraud;  a  rescue;  an 
avoidance  of  the  writ  for  irregularity;  an  en>  i 
l&rgement  of  the  prisoner  by  act  of  law;  or' 
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(since  the  31st  Jac.  I.)  his  death  in  execution. 
Upon  the  happening  of  any  of  these  contin- 
gencies, *the  plainUff  having  been  de-  [*294 
prived,  without  his  own  default,  of  the  com* 

Elete  fBtisfaction  to  which  his  writ  entitled 
im,  the  law  will  supply  him  with  other  means 
of  enforcing  it.  If, 'however,  after  the  execu- 
tion of  the  writ,  the  plaintiff  voluntarily 
consent  to  the  discharge  of  the  defendant  from 
custody,  while  by  such  execution  and  dis- 
charge the  Judgment  is  satisfied  and  the  debt 
extinguished  at  law,  so  the  plaintiff's  consent 
operates  further  as  a  confession  of  such  satis- 
faction, and  if  properly  presented  to  the  court, 
will  be  entered  of  record  on  the  roll.  The 
policy  of  the  law,  moreover,  prohibits  the  de- 
fendant from  entering  into  any  agreement  by 
which  the  judgment  or  debt,  upon  which  he 
Is  in  custody,  shall,  for  any  purpose  whatever, 
be  made  to  survive  hts  release,  and  pronounces 
all  such  agreements  null  and  void.  Neverthe- 
less, the  dischar^  of  the  defendant  shall  be  a 
good  consideration  for  an  original  and  inde- 
pendent contract,  which,  if  afterwards  violated, 
may  be  enforced  by  new  proceedings.  This 
last  rule  avoids  the  hardship  to  which  creditors 
might  otherwise,  even  against  their  inclination, 
be  compelled  to  subject  their  imprisoned  debt- 
ors, who  are  unable  to  liquidate  their  debt  by 
actual  payment,  but  can  give  satisfactory  se- 
curity in  consideration  of  a  discharge.  (Arch- 
bold's  l^ew  Com.  Law  Pr.,  p.  SS7,  ed.  1868; 
Sewell  on  Sheriffs.  198.) 

We  have  next  to  ascotain  whether  the 
American  courts  have  adhered  to  the  doctrines 
of  the  common  law  as  expounded  in  England. 

The  precise  question  as  to  the  effect  of  the 
voluntary  discharge  of  the  debtor  from  custody, 
has,  it  is  believed,  never  been  decided  by  this 
court.  But,  in  two  cases,  the  nature  of  the 
writ  of  ea.  m.  has  been  incidentally  discussed, 
so  far  as  it  bore  collaterally  upon  points  then 
before  the  court.  It  was  only  necessary,  there- 
fore, to  enter  into  the  subject,  and  to  press  the 
conclusions  far  enough  to  meet  the  particular 
question  presented.  Thus,  In  Tm  United 
States  V.  Stani^rp,  1  Pet.,  578,  the  question 
before  Ch.  J.  Marshall  was,  whether  the  rights 
of  a  particular  debtor  were  to  be  govemea  by 
the  common  law  or  by  an  Act  of  Congress. 
Having  decided  in  favor  of  the  latter  position, 
be  waives  all  argument  upon  the  common  law, 
and  introduces  his  opinion  by  stating  it  in  a 
form  that  was  unquestioned  on  either  side.  ' '  It 
is  not  dented,  that  at  common  law,  the  release 
of  a  debtor  whose  person  is  in  execution,  is  n 
release  of  the  judgment  itself.  Yet  the  body  is 
not  satisfaction  in  reality,  but  is  held  as  tbe 
surest  means  of  coercing  satisfaction.  The  law 
will  not  permit  a  man  to  proceed  at  the  same 
time  ai^inst  the  person  and  estate  of  his  debtor; 
abd  when  the  creditor  hai  elected  to  take  tbe 
person,  it  presumes  satisfaction,  if  the  pen-on 
be  voluntarily  released.  The  release  of  the 
juderoent  is  therefore  *the  legal  con-  [*20S 
sequence  of  the  voluntary  dischai^ge  of  tbe 
person  by  tbe  creditor." 

So,  in  the  case  of  5/ie(i4f  V.  SfCouU,  13  How., 
407,  the  question  was,  whether  a  creditor's  lien 
npoa  the  lands  of  his  debtor  could  survive  the 
execution  of  a  ca.  m.  upon  bis  person.  Judge 
Daniel,  delivering  the  opinion  of  the  court, 
after  diowing  th^  no  Uen  PQ  ivoAfi  Cftn  be  of 
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Buperior  blading  force  to  that  of  an  ^egit,  tbe 
capacity  to  issue  which  never  aurTives  a  fully ' 
executed  ea.  »a.,  incidentally  alludes  to  the 
nature  of  this  latter  writ,  and  the  effect  or  a 

{>laintifl's  voluntary  releasing  a  defendant  who 
9  in  custody  under  it.  In  so  doine,  be  cites  at 
length  the  strong  langnage  of  the  Xord  Chan- 
cellor in  Ex-parts  Knowm,  sup.  28,  and  refers 
to  the  leading  caees  of  Vigen  v.  Aldrteh.  Tan- 
ner V.  Hague,  and  Blackinim  v.  Stupari. 

But.  in  The  United  SiaU*  v.  Watkins,  4 
Crancb,  C.  C,  271,  the  whole  subject  was 
fairly  brought  before  the  Circuit  Court  of  the 
United  States  for  the  District  of  Columbia,  and 
Ch.  J.  Cranch,  in  the  course  of  a  roost  learned 
opinion,  in  which  almost  every  English  au- 
thority is  examined,  fully  sustains  all  the 
positions  taken  by  the  appellee  as  to  the  En- 

§lisb  law,  recognizes  tbem  as  forming  part  uf 
ic  law  of  Maryland,  and  therefore  binding  in 
the  District  of  Cotun^bia. 

Since  this  decision,  the  case  of  Harden  v. 
CampbeU,  4  Gill,  29.  has  been  adjudicated  in 
Maryland,  and  Ch.  J.  Martin  fully  sustains  the 
conclusions  arrived  at  by  Gh.  J.  Cranch. 

The  counsel  then  commented  upon  the  fol- 
lowing American  cases:  2  Leigh,  861,367;  S 
Leigh,  186;  6  Mass..  58;  16  Mass.,  63;  8  Cusb., 
463;  16  Law  Reporter,  029;  1  Chipman,  151;  1 
R.  L,  143;  6  Johns.,  364;  1  Cowen,  56;  8 
Cowen,  171;  9  Cowen,  l28;  2  South.,  508.  709; 
8  Green,  102;  lU  Ohio.  862;  0  Blackf.,  80;  8 
H'Cord,  165;  4  DalL,  214;  3  Sere.  &  R..  468. 

In  P«insylvania,  the  Statute  of21  James  I., 
ch.  24,  for  the  relief  of  creditors  against  such 
persons  as  die  in  execution,  was  reported  by  the 
judges  to  be  in  force,  but  not  the  Statute  of  1 
James  I.,  ch.  13,  relative  toprivilege  of  Parlia- 
ment, nor  that  of  8  &  9  William  111.,  cb.  27. 
sec.  7,  where  in  case  a  prisoner  escapee,  it  Is 
provided  he  may  be  retaken  on  a  new  capias. 

This  law  was  altered  by  the  8lBt  section  of 
the  Act  of  16th  June,  1886,  which  enacted  that 
"  a  judgment  shall  not  be  deemed  to  be  satisfied 
by  the  arrest  or  imprisonment  of  the  defendant 
upon  a  capiat  ad  aatvjfaa'endum,  if  such  de- 
fendant die  in  prison,  or  escape,  or  be  dis- 
charged therefrom  by  reason  of  any  privilege, 
"or  at  Ait oten  request;"  hul  the  party  entitled 
to  the  benefit  of  the  judgment  may  have  such 
remedies  at  law  for  the  recovery  thereof  as  he 
would  have  been  entitled  tO  if  such  capiat  ad 
tatiitfaeiendum  had  not  been  issued:  saving, 
294t*]  nevertheless,  all  *rigbts  and  interests 
which  may  have  accrued  to  any  other  person 
between  the  execution  of  such  writ  and  the 
death  or  escape  of  such  party." 

This  section  was  taken  from  the  82d  section 
of  the  bill  reported  by  the  revisers  of  the  Civil 
Code  on  the  4th  of  January,  1836,  but  the 
words  in  italic,  "or  at  his  own  request,"  were 
inserted  by  the  Legislature. 

The  section  as  reported  by  the  revisers,  is 
stated  by  them  to  be  "derived  from  the  Stat- 
utes 1  Jac.  I.,  ch.  18;  21  Jac.  L,  cb.  24;  and  8 
&  9  William  lU..  cb.  27,  sec.  7." 

The  case  of  Jaekson  v.  Knight,  4  Watts  & 
S-.  413,  decided  in  1842,  occurred  after  the 
passage  of  the  Act  of  Assembly,  and  was 
governed  by  the  81st  section  of  the  Act  of 
16th  June,  1886.  The  agreement  to  discharge 
the  defendant  from  imprisonment  was  dat^l 
lOih  October,  1840,  and  on  the  argument  the 
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counsel  for  the  plaintiff  in  emx  cited  the  sud 
81st  section. 

3fr.  Juntiee  Daniel  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Ewteni 
District  of  Pennsylvania. 

The  appellants,  by  their  bill  in  the  Circuit 
Court,  alleged,  that  being  eredhors  of  the  ap- 
pellee in  a  very  large  amount  of  mone^r  pre- 
viously lent  and  advanced  to  him,  they,  in  the 
year  1828,  instiluted  tbeir  action  for  Its  reoovmr 
on  the  lawsideof  the  court,  when  it  wasagreed, 
by  writing  filed  of  record,  that  a  judgment 
should  be  entered  against  the  aj^lee  as  of 
the  26th  of  November,  1827,  in  favor  of  the 
appellants,  for  the  sum  of  $22,191.71.  That 
this  judgment,  with  a  large  accumulation  of 
interest,  remained  unappealed  from  and  un- 
satisfied, cither  in  whole  or  in  pnrt.  That  the 
appellants,  after  obtaining  this  judgment,  be- 
lieving that  the  appellee  was  possessed  of  con- 
cealed means  of  satisfying  it,  and  especially 
that  when  In  a  state  of  Insolveof^.  and  with  a 
view  of  defeating  his  creditors,  he  bad  settled 
upon  his  wife  a  large  amount  of  property,  and, 
as  afterwards  appeared,  made  transfers  of  prop- 
erty to  her  between  the  date  of  the  judgment 
and  of  the  execution  thereon,  they  sued  out 
upon  the  said  judgment  a  writ  of  Cftpiat  ad 
natirfadendum,  returnable  to  the  April  Term  ci 
the  court,  and  in  virtue  of  that  process 
caused  to  be  taken  into  actual  custody  the 
bodv  of  the  appellee.  That  under  the  exigency 
of  this  process  and  arrest,  the  appellee  would 
have  been  compelled  to  continue  in  clfwe  con- 
finement, or  could  have  obtained  his  release 
therefrom  solely  by  the  laws  of  PennsTlTsnia 
passed  for  the  relief  of  insolvent  aoblors, 
which  laws  would  have  exacted  of  the  appellee 
an  assignment  to  bis  creditors  of  all  estate, 
property,  or  interests  whntsocver.  held  by  him- 
self or  by  others  for  him,  or  unlawfully  seuled 
upon  his  "wife;  and  would  have  con-  [*297 
ferred  upon  him  only  an  immunity  against  fur- 
ther bodily  restrwDt  by  reason  of  the  nonjjsy- 
ment  of  such  debts  aa  were  due  and  owhi^  from 
him  at  the  date  of  such  proceedings  in  insolv- 
ency; but  that  the  appeUee,  being  ut  the  time 
of  his  arrest  a  citizen  of  the  Siate  of  Mew 
Jersey,  cuuld  not  have  been  admitted  to  (be 
benefits  of  the  insolvent  laws  of  Pcnusylvauia 
until  after  remaining  three  months  in  actual 
confinement  under  lue  writ  of  capiat  ad  talit- 
fadendum. 

That  on  the  19th  of  November,  1825,  a  mar- 
riage contract  was  executed  between  the  ap- 
pellee and  Annis  Stockton,  bis  intended  wife, 
and  Richard  Stockton,  the  father  of  said  Annis, 
by  which  agreement  the  said  Richard  Stockton 
was  invested  with  a  large  amount  of  real  and 
personal  property  in  trust  for  the  beneflt  of  the 
appellee  and  his  intended  wife  during  their 
joiut  lives,  and  if  the  said  appellee  should  vat- 
vive  his  intend^  wife  and  have  issue  by  her, 
in  trust  for  his  benefit  and  for  the  maintenance 
and  support  of  bis  family,  and  if  there  ahonld 
be  no  child  or  children  of  the  said  marriage, 
then  after  the  death  of  the  husband  or  wife,  in 
trust  to  convey  the  property  to  the  survivor  in 
fee  simple. 

That  the  apppellee  bdog  arrested  and  in 
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actual  custody  under  the  capiat  ad  mUi^faeien- 
dum,  sued  out  as  aforesaid,  it  was  then  and  there 
agreed  in  writing  between  the  appellants  and 
the  appellee,  that  the  former  should,  without 
prejudice  to  their  rights  and  remedies  against 
ihe  latter,  permit  him  to  be  forthwith  discharged 
from  custody  undgr  the  uald  proce8B.find  that  the 
sppellee  should  go  to  the  next  session  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Bastern 
District  of  Pennsylvania,  and  on  the  law  side  of 
that  court  make  up  an  issue  with  the  appel- 
lants.  to  try  the  question  whether  the  appellee 
was  possessed  of  the  means,  either  in  or  out  of 
the  marriage  settlement,  of  satisfying  the  judg- 
ment against  him;  the  said  issue  to  be  tried 
without  regard  to  form,  to  the  time  when 
tliejury  for  the  trial  thereof  should  be  sum- 
moned; the  appellee  also  giving  security  to 
abide  the  result  of  the  trial  of  saia  issue.  That 
npon  the  execution  of  his  agreement,  the  ap- 
pellee was  released  from  custody,  and  the  Mar- 
shal for  the  Eastern  District  of  Pennsylvania, 
to  whom  the  writ  of  capias  ad  re»pondendum 
was  directed,  made  a  return  upon  the  writ  that 
he  had  taken  the  body  of  the  appellee  into 
custody,  and  that  he  bad  been  discharged  by 
the  consent  and  direclion  of  the  appellants. 
That  the  trial  of  the  issue,  which  was  provided 
for  in  the  said  agreement,  actually  took  place 
and  resulted  in  a  verdict  by  which,  so  far  as 
eoocemed  the  purposes  of  the  said  trial,  it  was 
found  that  the  wpellee  had  not  the  means, 
either  in  or  out  of  the  said  marriage  settlement, 
of  satisfying  the  ludgment  of  the  appellants. 
298*1  *The  bill  alleges  that  by  the  force 
and  efifect  of  tne  agreement  in  writing  and  of 
the  proceedings  in  pursuance  thereof,  the  ap- 
pellee obtained  no  farther  or  other  right  or  ad- 
vantaire.  than  a  present  discharge  from  close 
custoay,  and  the  judgment  of  a  court  of  com 
pelent  jurisdiction  that  he  was  then  possessed 
of  DO  means,  whether  in  or  out  of  the  said  mar- 
riage settlement, wherewith  to  satisfy  the  judg- 
ment of  the  appellants.  It  further  states,  that 
since  the  judgment  upon  the  issue  made  up 
and  tried  as  aforesaid,  the  wife  of  the  appellee 
had  died  without  issue,  and  in  consequence  of 
that  fact,  all  estate  and  property  vested  in  the 
trustee  by  the  marriage  settlement  and  found  by 
the  issue  tried  as  aforesaid  to  be  then  protected 
thereby  from  tbe  creditors  of  the  appellee,  had 
become  the  absolute  property  and  estate  of  tbe 
appellee,  and  had  either  by  the  original  trustee 
in  the  marriage  settlement  or  by  his  successor, 
been  convey^  and  delivered  over  to  the  appel- 
lee OS  his  own  estate  and  property,  free  and 
clear  of  any  trust  whatsoever. 

That  the  trust  created  by  the  marriage  set- 
tlement, and  by  which  the  above  property  com- 
pr^ed  therein  was  adjudged  to  be  protected 
against  creditors,  having  expired  by  its  own 
limitation,  that  property  hod  become  liable  to 
the  creditors  of  the  appellee,  who  was  bound 
to  a  full  account  of  the  value  thereof,  and  for 
the  satisfaction  of  the  rights  and  demands  of 
the  appelkmts  out  of  tbe  same.  That  the  ap- 
pellants had  accordingly  applied  to  the  ap- 
pellee for  payment  of  their  judgment,  lo  be 
made  out  of  tbe  property  comprised  in  and 
protected  by  the  marriage  settlement  or  out 
of  any  other  resources  at  his  command,  but 
had  been  met  by  a  refusal  on  the  part  of  the 
appellee,  founded  not  upon  his  uabUlty  to 
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satisfy  the  just  cidm  of  the  appellants  for 
money  actually  loaned,  but  upon  an  alleged 
exemption  from  all  liability  resulting  from 
the  facts  of  bis  bavinic  been  once  arrestvd 
under  a  capiat  ad  $ati*/acieiidum,  and  sub- 
sequently released  from  custody  by  consent  of 
the  appellants.  The  bill  alleges  this  refusal, 
and  the  foundation  on  which  it  is  placed,  to  be 
in  direct  violation  of  the  written  agreement, 
which  explicitly  declared  that  it  was  made  for 
the  accommodation  of  tbe  appellee,  and  with- 
out any  prejudice  whatever  to  arise  to  the 
plaintins'  (the  appellants')  rights,  by  tbe  de- 
fendant's (the  appellee's)  enlargement.  It 
charges  the  refusal  and  objection  now  inter* 
posed  to  be  fraudulent,  and  made  in  bad  faith, 
and  as  such,  though  it  might  avail  at  law  to 
embarrass  or  prevent  the  enforcement  of  the 
judgment  of  the  appellants,  yet  that  a  court  of 
equity  should  prohibit  a  resort  thereto  on  ac- 
count of  its  unconscientious  and  fraudulent 
character.  Tbe  bill  concludes  with  a  prayer, 
that  the  appellee  may  be  enjoined  from  setting 
up.  as  a  discharge,  from  the  judgment  against 
him,  his  release  from  custodv  under  the 
"circumstances  of  the  case  set  forth :  [*299 
that  an  account  may  be  taken  of  the  several 
subjects  of  properly  comprised  in  the  marriage 
settlement,  and  of  the  rents,  profits,  interest 
and  dividends  accruing  therefrom,  since  the 
death  of  the  wife  of  the  appellee;  that  satisfac- 
tion out  of  those  subjects,  of  the  judgment  and 
claim  of  the  appellants,  may  be  decreed :  the  bill 
seeks  also  for  general  relief. 

To  this  bill  the  appellee  (the  defendant  In  the 
Circuit  Court)  demurred,  assigning,  for  causes 
of  demurrer,  that  if  the  taking  into  custody  of 
the  body  of  tbe  defendant  under  the  capiati  ad 
aatiiifaeiendiim  was  a  legal  discharge  of  tbe  al- 
leged debt,  tbe  complainants  are  not  rellevabte 
in  equity  from  the  effect  thereof  for  or  by  rea- 
son of  any  act,  matter,  or  thing  in  the  bill  al- 
leged; and  if  the  taking  into  custody  was  not 
such  a  legal  discharge,  then  the  complainants 
have  full,  adequate  and  complete  remedy  at 
law;  and  further,  that  the  taking  into  custody 
under  the  said  writ  was  and  is  to  be  deemed  to 
have  been  a  discharge  and  extinction  of  the 
judgment  of  the  pltdntlfls  at  law,  and  a  dis- 
charge imd  extinction  as  well  at  law  as  in 
equity  of  the  debt  for  which  the  same  was  ob- 
tained ;  and  Ihe  cause  coming  on  to  be  heard 
upon  the  demurrer,  the  court  oy  its  decree  sus- 
tained tlie  demurrer  and  dismissed  tbe  com- 
plainools'  bill  with  costs. 

Tbe  correctness,  or  incorrectness  of  the  de- 
cree thus  pronounced,  ore  now  the  subjects  of 
our  couEdderation. 

Extensive  or  varied  as  may  be  the  range  of 
inquiry  presented  by  the  bill  with  respect  to 
what  IB  therein  averred  to  appertain  to  the 
merits  of  this  controversy,  or  to  the  character 
of  tbe  acts  of  the  parties  thereto,  the  view  and 
the  oeUon  of  this  court  in  relation  to  ttiat  cause 
most  be  narrowed  necessarily  to  the  questions 
of  law  arising  upon  tbe  demurrer.  In  ap- 
proaching these  questions  there  may  Ikj  pro- 
pounded as  postulates  or  legal  truisms,  admit- 
ting of  no  dispute,  tbe  following  propositions: 

1.  'That  wherever  tbe  rights  or  the  situation 
of  parties  are  clearly  detlued  and  established 
by  law,  equity  has  no  power  to  change  or  nn- 
s^e  those  rights  or  that  utuation.  but  in  all 
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such  inRlanceathe  mtoAmeguitatseguitur  l^em 
is  strictly  applicable,  d.  That  wherever  tbere 
exists  at  law  a  coioplete  and  adenuate  power, 
either  for  the  prosecution  of  a  rignt  or  the  re- 
dresEing  of  a  wrong,  courts  of  equity,  with  the 
exception  of  a  few  cases  of  concurrent  au- 
thority, have  DO  jurisdiction  or  power  to  act. 

To  tiie  test  of  these  rules  the  case  before  us, 
in  common  with  eveiy  appeal  to  equity,  should 
be  brought,  and  tf  the  effect  of  such  test  should 

Erove  to  be  adverse,  that  effect  should  be  sought 
I  the  character  of  the  appeal  itself,  and  not  in 
objections  to  maxims  which  Judicial  experience 
and  wisdom  have  long  eslabiiBhcd.  Recurring 
now  to  tlie  history  of  this  cause,  let  us  inquire 
300*]  *what  was  the  precise  situation  oi  the 
parties,  what  their  legal  rights  and  responsi- 
bilities at  the  date  of  the  Judgment  and  arising 
therefrom,  what  tiave  been  nuAr  acta  and  pro 
ceedings  subsequently  to  that  judgment,  and 
the  consequences  flowing  from  their  acta  to 
their  previous  relative  position.  Upon  the  re- 
covery of  their  judgments  the  appellants  bad 
their  election  of  any  of  tlie  modes  of  final  pnw- 
ess  known  to  the  courta  of  law,  or  they  might 
in  equity  hare  impeached  the  marriage  settle- 
meot  for  any  vice  inherent  In  its  consideration, 
or  for  an  attempt  fraudulently  to  interpose 
that  settlement  between  the  appellants'  judg- 
ment and  its  legal  satisfaction.  But  in  their 
election  of  any  of  the  forms  of  final  process, 
the  appellants  must  be  held  to  have  Itnown  the 
nature  of  that  process,  and  the  consequences 
incident  to  its  choice  and  consummation.  To 
peimit  an  Ignorance  of  these,  or  in  otherwords, 
an  ignorance  of  the  law,  to  be  alleged  as  the 
foundation  of  rights,  or  in  excuse  for  omisdona 
of  duty,  or  for  the  privation  of  rights  io  otfaeiB, 
would  lead  to  the  most  serious  mischief,  and 
would  disturb  the  entire  fabric  of  social  order. 
In  choosing  the  writ  of  eapieu  ad  saUffaden- 
dum,  therefore,  for  the  enforcement  of  their 
judgment,  the  appellants  can  derive  no  benefit 
from  a  presumption  of  ignorance  or  misappre- 
hension as  to  the  effects  of  calling  into  activity 
this  severest  and  sternMt  attribute  of  the  law. 
Such  a  presumption  is  wholly  inadmissible. 
They  must  be  affected  with  knowledge  of 
whatever  has  been  settled  as  to  the  nature  of 
this  writ,  and  of  whatever  regularly  follows  a 
resort  to  lt»  use.  They  were  bound  to  know, 
Ist,  that  the  service  of  a  eapiaa  ad  ttUUf<U)ien- 
dum,  by  taking  into  custody  the  body  of  the 
debtor,  operates  a  satisfaction  of  the  debt;  and 
for  that  reason  deprives  the  creditor  of  all  re- 
course to  the  lands  or  chattels  or  property 
of  any  description  belon^ng  to  his  dentor. 
For  a  doctrine  well  settled  and  familiar  as  is 
that,  it  may  appear  superfluous  to  cite  authori- 
ties; but  we  may  refer  to  some  of  these,  com- 
mencing with  the  early  cases  of  Fb$ter  v.  Jack- 
ton.  Hot).,  52;  Williama  v.  CfUem,  Cro.  Jac., 
186,  and  Roll.  Abr,  903;  and  coming  down 
through  the  more  modern  authorities  of  Mr. 
Juttiee  Blackstone's  Commentaries,  Vol.  III., 
p.  415;  4  Burrow,  2483;  1  T.  a,  557;  3  East, 
248,  and  18  Ves..  198.  To  these  cases  might 
be  added  many  decisions  in  the  courts  both  of 
England  and  in  the  different  Slates  of  this 
country;  and,  as  conclusive  of  the  same 
doctrine,  in  this  court,  the  case  of  Snead  v. 
M'CouU.  13  How.,  407.  So  unbending  and 
stringent  was  the  application  of  the  doctrine 
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maintained  by  the  earlier  cases,  that  prii»'  to 
the  Statute  of  2lBt  Jac,  1,  cap.  34,  the  death  of 
a  debtor  whilst  charged  in  execuUon.  an  event 
which  rendered  the  process  alBolutely  unavail- 
able to  the  creditor,  deprived  the  latter  never- 
theless of  a  right  to  a  farther  'execution ;  [*30 1 
the  jealousy  of  the  common  law  denying  to 
him  any  power  beyond  that  he  had  exertra  in 
the  privanon  of  the  personal  liberty  of  the 
debtor.  The  statute  of  James  authorized  the 
exception  of  the  death  of  the  debtor  to  this  in- 
hibition of  the  common  law,  and  to  this  ei<x^ 
tion  has  been  added  the  instaucee  of  escape  or 
rescue,  seeminKlv  upon  the  ground  that  in  these 
instances  the  debtor  should  not  be  regarded  as 
legally  out  of  custody.  The  taking  of  the 
bmly  tmder  a  capiat  ad  ta^adendum  being 
thus  held  the  complete  and  hif^iest  aatlsftctlim 
of  the  judgment,  it  would  follow  «b  eonteqvtuH. 
that  a  discharge  of  the  debtor  by  the  creditor 
would  imply  an  acknowledgment  of  such  sst- 
isfactioQ,  or  at  any  rate  would  take  from  that 
judgment  the  character  of  a  warrant  for  resort 
ing  to  this  highest  satisfaction  in  repeated  io- 
stances  for  the  same  demand.  But  the  au- 
thorities have  not  stopped  short  at  a  mere  tech- 
nical restraint  upon  the  creditor  who  may  seek 
to  repeat  the  arrest  of  the  debtor  whom  he 
once  had  in  confinement;  they  have  gone  the 
length  of  declaring  that  if  a  peraon  taken 
on  a  eapia*  ad  respondendum  was  discharged, 
the  plaintiff  had  no  further  remedy,  because 
be  had  determined  the  choice  by  this  kind  of 
execution,  which,  aflecUng  a  man'a  Uberty,  is 
esteemed  the  highest  and  most  rigid  in  the  law. - 
(Bee  the  cases  from  Hobart,  Crobe  Jsc,  and 
Rolle's  Abr.,  before  cited.)  Again,  it  has  been 
ruled  that  if  the  plaintiff  consent  to  the  defend- 
ant being  discharged  out  of  execution,  tbou^ 
upon  an  agreement,  he  cannot  afterwaitls  re- 
take him,  although  the  security  given  by  the 
defendant  00  his  discharge  shoula  beset  aside. 
4  Burr.,  2483;  1  T.  R.,  667;  2  East.  S^l;  sod 
the  Lord  Chancellor,  in  18  Ves.,  19S,  uses  this 
explicit  language:  "  It  is  clear,  that  by  taking 
the  body  in  execution,  the  debt  is  satisfied  to 
all  intents  and  purposes." 

Many  American  cases  may  be  avouched  in 
support  of  the  same  doctrine.  In  the  caw  of 
Ths  UfUted  Statm  8taiubuTif,  1  Pet.,  618, 
Ch^fJutUee  Marshall  says:  "  It  is  not  denied 
that  at  common  law  the  release  of  a  debto- 
'  whose  person  is  in  execution.'  is  a  release  of 
the  judgment  itself.  The  law  wilt  not  permit 
a  man  to  proceed  at  the  same  time  against  the 
person  and  estate  of  his  debtor;  and  when  the 
creditor  has  elected  to  take  the  person,  it  pre- 
sumes satisfaction  if  the  person  be  voluntullf 
released.  The  release  of  the  judgment  is, 
therefore,  the  leeal  consequence  of  the  voluo- 
tarv  release  of  the  person  oy  the  creditor." 

In  the  case  of  Wcndrum  v.  PaTker.  2  Leigh, 
861,  it  is  said  byCarr,  </.,  that  the  "levy  of  a  ea. 
«a.,  and  the  release  of  the  debtor  from  execution 
by  the  plaintiff  or  his  agent.  Is  an  extinguish- 
ment of  the  debt,  I  have  considnred  as  well 
settled  as  anjjr  point  can  be  by  an  unbroken 
series  of  decisiona."  And  in  *the  case  [*303 
of  Nojfet  V.  Ck>oper.  S  Leigh,  186,  Brocken- 
brougb.  J.,  says:  "It  has  been  undoubtedly 
established  b^  a  series  of  decisions,  that  when 
a  defendant  in  execution  has  been  discharged 
from  Imprisonment  by  direction  or  witb  the 
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conK-ot  of  tiie  plalntifif.  oo  action  will  ever 
■gain  lie  on  the  judgmeat.  nor  can  any  new 
execulioD  issue  oo  that  judement,  even  though 
the  defendant  was  discharged  on  an  express 
uoderstanding  ttiat  he  should  be  liable  again 
to  be  taken  in  execution  on  hU  failure  to  com- 
ply with  the  terms  on  which  the  discharge  took 
place.'* 

Upon  a  collation  of  the  authorities  applicable 
to  the  acts  and  proceedings  of  the  parties  to 
this  controversy  at  the  time,  and  subsequently 
to  the  Judgme'at  in  favor  of  the  appellants 
against  the  appellee,  we  are  led  to  the  follow- 
ing conclusions,  viz. :  that  by  suing  out  a  capiat 
ad  Jtatufaeiendum  apon  their  judgment,  and 
by  taking  into  actual  custody  tbe  body  of  the 
appellee  under  this  process,  the  appellants  bad 
nblaioed  that  complete  and  highest  satisfaction 
of  their  demand,  of  which  they  could  be  de- 

£ rived  only  by  the  act  of  God,  by  operation  of 
tw,  or  by  their  own  voluntary  acknowledg- 
ment, or  by  a  release  of  their  debtor;  that  by 
entering  into  the  arrangement  stated  in  the  bill, 
and  by  discharging  the  appellee  from  custody, 
the  appellants  have,  in  all  legal  intendment,  eJii- 
mitted  satisfaction  of  their  demand,  released 
the  appellee  from  all  liability  therefor,  and 
destroyed  every  effect  of  their  judgment  as 
the  foundation  of  legal  rights.  Such  being 
our  conclu^ns  upon  this  branch  of  tbe  case, 
and  tbe  same  conclusions  being  implied  in  the 
application  of  the  appellants  for  equitable  in- 
terposition, the  inquiry  here  presents  itself, 
whether  a  court  of  equity  can  be  called  upon 
to  abrogate  or  impair,  or  in  any  manner  or  de- 
gree to  interfere  with  clear,  ascertained,  and 
perfect  legal  rights.  The  simple  statement 
of  such  an  inquiry  suggests  tliis  ready  and 
only  correct  reply: 

Equity  may  be  invoked  to  aid  in  tbe  com- 
pletion of  a  just  but  imperfect  legal  title,  or  to 
prevent  tbe  succeMful  assertion  of  an  uncon- 
scientious and  incomplete  legal  advantage;  but 
to  abrogate  or  to  assail  a  perfect  and  independ- 
ent right,  it  can  have  no  pretension.  In 
all  nw-b  instances,  equity  must  follow,  or  in 
other  words,  be  subordinate  to  the  law.  With 
the  view  doubtless  of  giving  color  to  their  ap- 
plication, the  appellants  have  intimated  (for 
they  can  hardly  be  said  to  have  charged  it 
pooitively  and  directly)  that  the  marriage  settle- 
ment of  ibe  appellee  was  made  in  fraud  of  his 
creditors,  and  they  have  directly  averred  that 
the  refusal  of  the  appellee  after  tbe  death  of 
his  wife  to  apply  the  property  comprised  in 
that  settlement,  in  aallBfactlon  of  the  judirment 
of  tbe  appellants,  was  at  once  fraudulent,  and 
in  direct  violation  of  the  agreement  in  pursu- 
303*1  ance  *of  which  the  appellee  was  dis- 
charged from  custody.  With  respect  to  each 
to  these  allegations,  however,  the  appellants 
are  entirely  deficient  in  their  proofs,  and  in  the 
latter,  tlw  statement  does  not  accord  with  the 
document,  that  is,  the  written  agreement  be- 
tween the  parties,  on  which  this  averment  is 
founded.  Nn  evidence  seems  to  have  been  ad- 
duced upon  the  trial  which  took  place  in  pur- 
suance of  the  agreement,  to  impeach  the  fur- 
ness  of  the  marriage  contract;  and  the  absence 
of  any  attempt  to  establish  its  unfairness,  to- 
gether with  the  charge  of  the  court  toUie  jury, 
would  seem  to  exclude  th^ezistence,  or  at  tliat 
time  the  belief  of  the  existence,  of  fraud  in  the 
BowABD  IS.  n.  8.  Book  14. 


settlement.  The  agreement  entered  into  at  the 
time  of  the  appellee's  release  from  custody  con- 
tains no  stipulation  that  he  would  bold  himself 
liable  to  another  execution  dependent  on  the 
event  that  the  Issue  contemplated  by  that  agree- 
ment, or  that  he  would  consider  the  judgment 
as  still  in  full  force  against  him.  And  If  there 
bad  been  a  stipulation  of  the  kind,  we  have 
seen  that  it  could  not  have  averted  the  conse- 
quences flowing  from  tbe  discharge  of  the  ap- 
pellee from  custody;  but  the  only  conditions 
for  which  appellee  covenanted  were  that  he 
would  make  up  and  try  the  issue  proposed, 
and  would  abide  the  result  of  the  trial;  with 
b(Hh  of  which  conditions  the  appellee  has 
literally  complied.  This  charge  of  fraud,  llien, 
even  if  it  could  in  any  aspect  of  this  question 
have  been  available,  a  entirely  unsiistaincd. 

With  regard  to  tbe  question  raised  by  the 
demurrer  as  to  the  obligation  of  tbe  appel- 
lante  to  pursue  their  remray  at  law,  under  the 
allegation  In  the  bill,  tluit  such  legal  remedy 
had  been  reserved  to  them  by  tbe  terms  of 
tbe  agreement,  there  can  be  no  doubt,  upon 
tbe  supposition  that  this  remedy  remained  un- 
impaired, that  the  appellants  could  not  arbi- 
trarily abandon  it,  ana  seek  the  interposition  of 
equity  in  a  matter  purely  legal.  The  averment, 
therefore,  by  tbe  appellants, of  the  continuation 
of  their  judgment,  and  of  their  right  to  enforce 
it  by  execution  In  all  their  original  force  and 
integrity,  is  wholly  irreconcilable  with  any 
known  head  or  principle  of  equity  jurisdiction, 
and  their  bill  Is  essentially  obnoxious  to  objec- 
tion on  that  ar^unt. 

We  are  of  the  opinion  that  the  decree  of  the 
Circuit  Court,  sustaining  the  demurrer  to  the 
bill  of  the  appellants  (the  complainants  in  the 
Circuit  Court),  is  correct,  and  ought  to  be,  as  it 
is,  hereby  affirmed,  with  costs. 

ORDBH. 

This  cause  came  nn  to  be  beard  on  the  tran- 
script of  (he  record  from  the  Circuit  Court  of 
the  United  Slates  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  coun"«el :  on 
consideration  "whereof,  it  is  now  here  [*304 
ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed, 
with  costs. 

Airg-s  Wall.,  Jr.,  am. 

S.  U.— I  BRld.,  SU :  T  Pet.,  348. 
Clt»d-UWalL.». 


JAUSS  N.  GURBA.N,  Maintain  Brror. 
«. 

THE  STATE  OF  ARKANSAS,  THE  BANK 
OP  THE  STATE  OF  ARKANSAS.  JOHN 
H.  ROSS,  Financial  Receiver,  asd  DAVID 
W,  CARROL,  Bank  Attorney. 

Diuolution  of  corporation — State  taw  depriving 
creditor  of  r^fht  to  follow  funds  »/*  ItaTidt  of 
oM  not  a  bona  fide  creditor  or  pMrehoMr,  in- 
valid— State  fole  owTur  of  ttoek—fand$  tet 
apart  by  law  at  capital,  mutt  remain  to  pay 
d^tt. 

In  188B  the  Legislature  nf  Arkansas  locoiporated 
a  bank  wtth  tbe  usual  bankiuf  powers  of  d£MX>nnt> 
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deposit,  and  droulatloot  the  State  being  the  sole 
■btckhnldsr. 

The  Bank  ureot  Into  oMratlon.  and  Issued  bills  In 
the  usual  form,  but  to  Norember,  1839.  suspended 
specie  pxyments. 

Afterwards,  the  Leglsleture  passed  several  Acts 
of  the  followlDg  desoriptfoD : 

1643,  Jaouarr.oontlDulnB:  the  corporate  existenoe 
of  the  Bank,  and  subJeotlnff  Its  affairs  to  the  tnan- 
ain>mrat  of  a  floandal  receiver  and  an  attomey, 
who  were  directed  to  cancel  certain  bonds  of  the 
S'Bte,  held  by  the  Bank,  formODey  borrowed  bythe 
State,  and  reduce  the  State's  capital  in  the  Bank 
by  an  equal  amount. 

1848,  February,  directing  the  officers  to  transfer 
to  the  State  a  certain  amount  of  specie,  for  the 
purpose  of  pay tnfT  tbe  members  of  the  Legislature. 

18IB,  January,  requiring  the  officers  Ui  receive 
the  bonds  of  the  State  which  had  been  Issued  as 
part  of  the  capital  of  tbe  Bank  in  payment  for  debts 
due  to  the  Bank. 

1845,  January,  another  act,  taking  away  certain 
specie  and  par  funds  for  toe  purpose  of  paying 
members  of  the  Lmtslature,  and  placing  other 
funds  to  the  credit  orthe  State,  subject  to  he  drawn 
out  by  appropriation. 

1846,  vesUng  In  tbe  State  all  ttUea  to  real  estate 
or  bther  proporty  taken  by  tbe  Bank  In  payment 
for  debts  due  to  it. 

1B48.  requiring  the  officers  to  reoelvei  in  payment 
of  debts  due  to  the  Bank,  not  only  the  bonds  of 
the  State,  which  had  been  Iseued  to  constitute  the 
capital  of  the  Bank,  butthose  also  which  bad  been 
Issued  to  ccmstltute  the  capital  of  other  banking 
oorporatlons  which  were  then  Insolvent. 

upon  general  principles  of  law.  a  creditor  of  an 
InsiHvent  corporation  can  pursue  Its  assets  Into  the 
hands  of  all  other  persons  except  Mna  ;ide  cred- 
itors or  purchasers,  and  Uiere  Is  notlilng  In  the 
character  of  the  parties  In  the  present  case  or  In 
tbe  laws  transferring  the  property,  to  make  It  an 
exception  to  the  general  rule.  For  the  Supreoie 
Court  of  Arkansas  Das  deolded  that  the  State  oan 
be  sued  In  tbte  cafe. 

The  bills  of  the  Bank  being  payable  on  demand, 
there  was  a  contract  with  the  bolder  to  pay  them ; 
and  these  laws,  which  withdrew  tbe  asseta  of  tbe 
Bank  into  a  different  channel.  Impaired  the  obliga- 
tion of  this  contract. 

Nor  does  the  repeal  or  modlflcatlon  of  the  char- 
ter of  the  Bank  by  tbe  Legislature  prevent  this 
conclusion  from  being  drawn.  But  In  this  case  the 
charter  of  tbe  Hank  has  never  been  repeated. 

Flestdes  the  contract  between  the  blU  holder  and 
the  Bank,  there  was  a  contract  between  the  bill 
holder  and  the  State,  whtoh  had  plaoed  fundai  In  the 
Bank  for  the  purpose  of  paying  its  debts,  and 
which  had  no  right  to  withdraw  those  funds  after 
the  right  of  a  creditor  to  them  had  accrued. 

The  State  had  no  right  to  pass  these  laws,  under 
the  circumstances,  either  as  a  creditor  of  the  Bank 
or  as  a  trusted  taldng  possession  of  the  zesl  estate 
for  the  twoeflt  of  all  the  creditors. 

The  several  laws  examined. 

The  Supreme  Court  of  the  State  held  those  laws 
to  be  valid,  and  consequently  the  jurisdiction  of 
this  court  attaches  undier  the  2Bth  section  of  the 
Judiciary  Act. 

rpHlS  case  was  broueht  up  from  the  Su- 
X  pretne  Court  of  Arkansas,  bj  a  writ  of 
error  issued  under  Ihe  25th  section  of  the  Ju- 
diciaiT  Act. 

306*1  *It  was  argned  by  Afmre.  Lawrence 
and  Pun  for  tbe  plafottff  in  error,  aud  by  Mr. 
Sebutiaa*  filing  a  brief  prepared  by  Mr. 
Hempstead,  for  the  defcnaaots  in  error. 

The  arguments  of  cnunsel  upon  both  sides 
were  in  such  an  unbroken  train  of  reasoning, 
that  Ihe  reporter  cannot  compress  them  into  a 
mere  report;  and  as  together,  they  made  up- 
wards, of  sixty  pages  of  pHot,  he  cannot  pub- 
lish them  entire.  The  reader  who  denres  to 
examine  into  the  case  thoroughly,  can  consult 


the  opinion  of  the  Supreme  Court  of  Arkansas, 
delivered  In  November,  1851.  In  that  opinion 
the  court  maintains  its  doctrines  with  great 
eameetneea. 

Mr,  Ju^iee  CnrUs  delivered  the  oirinion  of 

the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Arltansas. 

The  plaintiff  in  error  filed  his  bill  in  equity 
In  the  Circuit  Court  of  that  Stme  for  the  Coun* 
ty  of  Pulaski,  against  the  State  of  Arkansas, 
the  State  Bank  of  Arkansas,  and  the  floancial 
receiver  and  the  attorney  of  Ihe  Book;  and  the 
defendants  having  demurred  thereto,  the  Cir- 
cuit Court  overruled  the  demurrers;  and  as  the 
defendants  elected  to  rest  thereon,  tbe  court 
made  a  decree  in  favor  of  the  complainant. 
The  defendants  appealed  to  the  Supreme  Court, 
where  the  demurrers  were  sustained,  and  tbe 
bill  ordered  to  be  dismissed.  This  decree  tJie 
plaintiff  has  brought  here  for  re-exarai nation 
under  Ihe       section  of  the  Judiciary  Act. 

As  tbe  que^ions  to  be  determined  arise  on 
a  demurrer  to  the  bill,  the  substanceof  the  case, 
therein  made  and  confessed  by  the  demurrer, 
must  be  stated,  to  exhibit  the  grounds  on  which 
our  decision  rests. 

The  bill  shows  that  the  Bank  of  the  State  of 
Arkansas  was  iocorporated  by  the  Legislature 
of  that  State  in  1836,  with  the  usual  banking 
powers  of  discount,  deposit  and  circulation, 
and  that  the  State  In  fact  was.  and  was  de- 
signed by  the  charter  to  In.  its  sole  stock- 
h()lder.  That  the  capital  stock  of  the  Bank 
consisted  of  $1,146,000,  raised  by  (be  sale  of 
bonds  of  the  State,  together  with  certain  other 
sums  paid  in  by  the  State  as  pan  of  the  capital 
stock,  amounting  in  the  aggregate  to  tbe  sum 
of  |S50,753,  being  in  the  whole  $1,496,753;  aU 
wbidi  was  in  specie,  or  specie  funds.  That  tbe 
Bank  was  required  by  its  charter  to  have  on 
hand  at  all  times  sufficient  specie  to  pay  lis 
bills  on  demand.  That  tbe  plaintiff,  being  the 
owner  and  bearer  of  bil  Is  of  this  Bank,  amount- 
ing to  upwards  of  $9,000,  which  the  Bank  had 
refused  to  pay,  instituted  suits  and  recovered 
judgments  thereon  at  law,  upon  which  exe- 
cutions, ninoing  against  the  goods,  chattels 
and  lands  of  the  Bank,  have  been  duly  returned 
*wfaolly  unsatisfied.  The  general  soope  r*306 
of  the  bill,  therefore,  is  to  obtain  the  aid  of  a 
court  of  equity  to  reach  such  assets  of  the 
Bank  as  ought  to  he  appropriated  to  satisfy 
this  Judgment  debt.  Tbe  parties  in  whose 
hands  it  is  alleged  these  assets  are,  are  the  State 
of  Arkansas  and  two  other  defeodaots,  who 
are  alleged  to  have  charge  of  certwn  effects  of 
the  Bank,  in  behalf,  and  under  the  authoiity 
of  the  State. 

To  make  a  case  against  these  parties,  aod 
show  that  they  hold  property,  which  in  equity 
belongs  to  its  creditors,  and  ought  to  be  appro- 
priate to  pay  their  debts,  the  Dill  states,  that 
tbe  Bank  having  gone  into  operation,  aod  is- 
sued bills  to  a  large  amount,  which  were  then 
in  circulation,  gave  public  notice,  on  the  TUi 
day  of  Noremwr,  1889,  that  the  payment  of 


N DTK. —CorMUxitUinaUtu  ofJawalUrttig  charter  a* 
impatring  cmitract.  See  note  to  Dart.  Coll.  T. 
Woodward,  4  Wheat.,  518. 

What  lam  are  vrtd  aa  impairing  oUfootlon  of  con- 
tract*. VuUd  righO,  how  4^«ct«d  by  suteetiuent  re- 
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puA  of  statute.  VeMed  riaht*.  d^jlnetf.  See  note  to 
Fletcher  v.  Peck,  SCmnch,  ffi. 

Z>liMrrIuflon  of  c'jrpnraliim,  and  tffeel  on  dcbtt 
amd  by  them,  and  on  their  property.  See  note  to 
Humnw  V.  Fototnac  OOh  8  Pet.,  281. 
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specie  was  deflaftely  and  finally  snspeoded; 
and  thenceforward,  with  some  compajatively 
trifling  exceptions,  has  refused  to  redeem  any 
of  its  bills. 

That  in  January,  1648,  the  Bank  still  con- 
tinuing insolvent,  an  Act  waa  passed  by  the 
LejB:i8lature  to  liquidate  and  settle  its  snairs. 
That  the  assets  of  the  Bank  then  amounted  to 
$1,833,130.  of  which  the  sum  of  «1,000,000 
was  good  and  collectable;  and  that  it  had  then 
on  hand  the  Bum  of  |90,80l  in  specie.  This 
Act  expreeaty  continued  the  corporate  existence 
of  the  ^nk;  its  affairs  were  subjected  to  the 
management  of  a  financial  receiver  and  an  at- 
torney, who  were  to  apply  the  moneys  col- 
lected by  them  to  redeem  the  outstanding  cir- 
cukuion  of  the  Bank;  but,  at  the  same  time, 
■bonds  of  the  State,  held  by  the  Bank,  for 
money  borrowed  by  the  State,  amounting  to  at 
least  $200,006,  were  required  by  this  Act  to  be 
given  up  and  canceled,  and  their  amount  to  be 
credited  to  the  Bank  against  a  part  of  the  capi- 
tal stock  put  in  by  the  State.  The  bill  further 
^ows.  that  by  another  Act  passed  at  the  same 
February  Session,  in  1648,  the  officers  of  the 
Bank  were  required  to  transfer  to  the  State  the 
sum  of  $15,000  in  specie,  which  was  appropri- 
ated by  the  Act  to  pay  the  members  of  that 
Legislature.  That  on  the  4th  day  of  January, 
1845.  another  Act  was  passed,  authorizing  the 
officers  of  the  Bank  to  compromise  its  debts 
receivBble,  and  take  speciflc  property  in  pay- 
ment, and  requiring  those  officers  to  receive  in 
payment  the  bonds  of  the  Stale,  issued  to  raise 
capital  stock  for  the  Bank,  notwithstanding 
the  bills  of  the  Bank  might  not  have  been 
taken  up. 

That  on  the  10th  day  of  January.  184S,  an- 
other Act  was  passed,  depriving  the  Bank  of 
all  its  specie  and  par  funds,  and  amiropriatlng 
the  specie,  first,  to  pay  the  members  of  that 
L^slature,  and  declaring  that  certain  funds 
whicfa  had  been  placed  in  the  Bank,  and  made 
by  the  charter  to  form  a  part  of  Its  capital 
stock,  should  be  deemed  to  be  deptostted  there 
to  the  credit  of  the  State,  subject  to  be  drawn 
out  by  appropriations. 

807*]  *Tbat  by  another  Act,  passed  on  the 
2Sd  day  of  December,  1846.  the  tiUe  to  all  real 
estate  and  property  of  every  kind,  purchased 
by  Si^d  Bank,  or  taken  in  payment  of  debts 
due  to  it,  was  declared  to  be  vested  in  the 
State,  and  titles  to  property  received  on  ac- 
count of  debts  due  to  the  Bank  were  required 
to  be  thereafter  taken  in  the  name  of  the  Slate : 
and  the  bill  avers,  that  many  different  pucels 
of  land  specifically  mentioned  and  described, 
have  been  conv^ed  to  the  State,  under  this 
law,  by  debtors  of  the  Bank,  in  satisfaction  of 
their  indebtodnees. 

The  bill  further  states,  that,  by  another  Act, 
passed  on  the  9th  day  of  January,  1640,  the  offi- 
cers of  the  Bank  were  required  to  receive  in 
payment  of  its  debts,  bonds  of  the  State,  issued 
to  raise  capital  for  the  Real  Estate  Bank  of  Ar- 
kansas, and  other  banking  corporations  there- 
tofore chartered  by  the  General  Assembly,  and 
then  insolvent;  which  last-mentimied  bonds 
amounted  to  at  least  $2,000,000. 

The  bill  prays,  among  other  things,  for  sat- 
isfaction of  the  plaintiff'b  Judgment  debt  out  of 
the  assets  of  the  Bank  thus  shown  to  have  come 
into  the  cuMody  or  stand  in  the  name^  or  to 
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have  gone  to  the  use  of  the  State  by  force  of 
the  laws  above  mentioned ;  and  the  juriBdictinn 
of  this  court,  under  this  writ  of  error,  is  in- 
voked, upon  the  ground  that  these  laws,  or 
some  of  them,  impair  the  obligation  of  a  con- 
tract, and  that  the  highest  court  of  the  State 
has  held  them  valid,  and  by  reason  of  such  de- 
ddon,  dismlBsed  the  compminant's  bill. 

It  follows,  that  there  are  three  questions  for 
our  consideration: 

1.  What  would  have  been  the  rights  of  the 
complainant  under  the  contracts  shown  by  his 
bill,  if  uncontrolled  by  the  particular  laws  of 
which  he  complains? 

2.  Do  those  laws,  or  either  of  them,  impair 
the  obligation  of  any  contract  with  the  com- 
plainant? 

8.  Does  it  appear,  by  the  record,  that  the  Su- 
preme Court  of  Arkansas  held  these  laws  to  be 
valid,  and  by  reason  thereof  made  a  final  de- 
cree  against  the  complainant? 

The  first  of  these  questions  may  be  answered 
without  much  difficulty.  The  plaintiff  is  a 
creditor  of  an  insolvwit  banking  corporation. 
The  assets  of  such  a  corporation  are  a  fund  for 
the  payment  of  its  debts.  If  they  are  held  by 
the  corporation  itself,  and  so  invested  as  to 
be  subject  to  legal  process,  they  may  be  levied 
on  by  such  process.  If  they  have  been  dis- 
tributed among  stockholders,  or  gone  into  the 
bands  of  others  than  bona  fide  creditors  or  pur- 
chasers, leaving  debta  of  the  corporation  un- 
paid, such  holders  take  the  property  charged 
with  the  trust  in  favor  of  creditors,  which  a 
court  of  equity  will  enforce,  and  compel  the 
application  of  the  property  to  the  satisfaction 
of  their  debts. 

•This  has  been  often  decided,  and  ["SOS 
rests  upon  plain  principles.  In  2  Story's  £q. 
Jur..  sec.  I2S8.  it  Is  eald,  "Perhaps,  to  this 
same  head  of  implied  trusts  upon  presumed 
intention  (although  it  might  equally  well  be 
deemed  to  fall  under  the  head  of  implied  irusta 
by  operation  of  law),  we  may  refer  that  class  of 
cases  where  the  stock  and  other  property  of 
private  corporations  is  deemed  a  trust  fund  for 
the  [»yment  of  the  debts  of  the  corporation:  so 
that  the  creditors  have  a  lien,  or  right  of  prior- 
ity of  payment  on  it,  In  preference  to  any  of  the 
stockholders  of  the  corporation.  Thus,  for  ex- 
ample: "The  capital  stock  of  an  incorporated 
bank  Is  deemed  a  trust  fund  for  all  the  debts 
of  the  corporation :  and  no  stockholder  can  enti- 
tle himself  to  any  dividend  or  share  of  such  capi- 
tal stock  uatil  all  the  debta  are  paid,  and  if  the 
capital  stock  should  be  divided,  leaving  any 
debta  unpaid,  every  stockholder  receiving  bu 
share  of  the  capital  stock,  would,  in  equity,  be 
held  liable  pro  rata  to  contribute  to  the  dis 
charge  of  such  debta  out  of  the  fund  in  his  own 
baniu."  In  conformity  with  this  is  the  doc- 
trine held  by  this  court  in  Mumma  v.  7^  Po- 
tomac Company,  8  Pet.,  281. 

The  cases  of  Wood  v.  Dummer,  3  Hason, 
808;  Wright  v.  futrie.  1  Sm.  &  Marsh.,  818; 
Nemtt  V.  Sank  of  Port  OOmn,  6  id. ,  51 3 ;  B^h- 
tower  V.  Thornton  etal..8  Ga.,  498;  Nathan  v. 
Whtilocfc,  8  Edwards.  C.  215,  affirmed  by  the 
Chancellor  (9  Paige.  152),  contain  elaborate  ex- 
aminettons  of  this  doctrine,  and  it  lias  been  af- 
firmed and  applied  in  many  other  cases. 

So  far,  thnefore.  as  the  property  of  thia 
Bank  has  beccnne  Tested  in  the  State  or  gone  to 
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itB  use,  it  is  so  vested  and  used,  charged  with 
a  tnift  in  favor  of  this  compIaioaDt,  as  aa  un- 
paid creditor,  unless  there  is  sometliiDg  in  the 
charoctei  of  the  parties,  or  the  consideration 
upon  which,  or  the  operation  of  the  laws  by 
force  of  which,  it  has  been  transferred,  taking 
the  case  out  of  the  principles  above  )aid  down. 

And  first,  as  to  tlie  character  of  the  parties. 
By  the  charter  of  this  Bank,  the  Stale  of  Ar- 
kansas became  its  sole  stockholder.  But  the : 
Bank  was  a  distinct  trading  corporation,  hav- 
ing a  complete  separate  existence,  enabled  toen- 
ter  into  valid  contracts  binding  itself  alone,  and ' 
having  a  specific  capital  stodl.  provided,  and 
held  out  to  the  public  as  the  means  to  pay  its 
debts.  The  obligations  of  its  contracts,  the  funds 
provided  for  their  performance,  and  the  equita- 
ble rights  of  its  creditors  were  in  no  way  affected 
by  the  fact  that  a  sovereign  state  paid  in  its 
capital,  and  consec^ueDtly  became  entitled  to  its 
profits.  When  paid  in  and  vested  in  the  cor 
poraiioo,  the  capital  stock  became  chargeable 
at  once  with  the  trusts,  and  subject  to  the  uaea 
declared  and  fixed  by  the  charter,  to  the  same 
309*]  extent,  and  "for  the  same  reasons,  as  it 
would  have  been  if  contributed  by  private  per- 
sons. 

That  a  state,  by  becoming  intereeted  with 
others  in  a  banking  corporatfoo,  or  by  owning 
all  the  capital  stock,  does  cot  Impart  to  that 
corporation  any  of  its  privileges  or  preroga- 
tives, that  it  lays  down  its  sovereignty,  so  far 
as  respects  the  transactions  of  the  corporation, 
and  exercises  no  power  or  privilege  in  respect 
to  those  transactions  not  denved  from  the  char- 
Cer.  has  been  repeatedly  affirmed  by  this  court, 
in  The  Bank jyf  tlu  United  Stata  v.  The  PlaiU- 
ffv*  AinA;,  0  Wheat..  904;  B0nk<tfKeniuekiiy. 
TriMar«(a{.,8Pet..  481;  flrAowv.  TheBank^f 
Kenttteky,  11  Id.,  834;  DarringUm  et  at.  v.  The 
Bank  of  Alabama,  13  How.,  13.  And  our  opin- 
ion is,  that  the  fact  that  the  capital  stock  of  this 
corporation  came  from  the  State  which  was 
solely  Interested  in  the  profits  of  the  business, 
does  not  affect  the  complainant's  right,  as  a 
creditor,  to  be  paid  out  of  Its  property;  a  right 
which,  as  we  have  seen,  follows  ttie  fund  into 
the  hands  of  every  person,  save  B>bonafide  cred- 
itor or  purchaser,  and  which  a  court  of  equity 
is  bound  to  enforce  by  its  decree  against  any 
party  except  such  a  creditor  or  purdiaser  capa- 
ble by  law  of  being  brought  within  Us  juilMlc-  \ 
linn. 

That  the  State  of  Arkansas  Is  capable  of  be- 
ing thus  sued,  has  been  decided,  after  a  careful 
examination,  by  the  Supreme  Court  of  that 
State,  in  this  suit;  and  as  this  Is  purely  a  ques- 
tion of  Ifical  law,  depending  on  the  constitu- 
tion and  statutes  of  the  State,  we  foUow  that 
decision,  and  hold,  in  conformity  therewith, 
that  by  Its  own  consent  the  State  has  become 
liable  to  a  decree  In  favor  of  the  complainant 
In  ihlssult.  If  Uiecomplainuitfaas  valid  grounds 
entitling  him  to  the  relief  prayed. 

Whether  there  was  anytufng  In  the  consider- 
ation or  circumstances  of  the  transfers  of  the 
property  of  the  Bank  to  the  State,  or  to  its  use. 
which  relieved  that  property  from  the  trust  in 
favor  of  creditors,  may  be  beBtczamloed  under 
the  next  question,  which  Is,  do  the  laws,  by 
fon^  of  which  these  transfers  were  made,  im- 
pair the  obligation  of  any  contract  with  the 
complainant? 
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This  question  can  be  answered  only  by  ascer- 
taining what  contracts  existed,  and  what  obli- 
gations were  attached  to  them,  and  then  by  ex- 
amining the  actual  operation  of  those  laws  up- 
on th(Me  contracts  and  their  obligations. 

The  plaintiff  was  the  bearer  of  bills  of  the 
Bank,  by  each  of  which  the  Bank  promised  to 
pay  him,  on  demand,  a  certain  sum  of  money. 
Of  course  these  payments  were  to  be  msde  out 
of  the  property  of  the  Bank.  By  the  laws  of 
the  State,  existing  when  these  contracts  were 
made,  their  bearer  had  the  right,  by  legal  proc- 
ess, to  compel  tiidr  performance  by  the  levy  of 
an  'locution  on  tne  goods,  chattels,  [*310 
lands  and  tenements  of  the  Bank,  by  gunish- 
ing  its  debtors,  and  t>y  resorting  to  a  court  of 
equity  to  reach  equitable  assets,  or  property 
conveyed  to  others  than  creditors  and  bonajw 
purchasers. 

Such  were  these  contracts  and  their  obliga- 
tions; and  it  would  seem  to  require  no  argu- 
ment to  prove  that  a  law  aulhoriziog  and  re- 
quiring such  a  corporation  to  distribute  lit 

firoperty  among  its  stockholders,  or  transfer 
t  to  its  sole  stockholder.  leaving  its  bills  un- 
redeemed, would  impair  the  obligation  of  the 
contracts  contained  in  those  bills.  The  cases 
of  Branson  v.  Kino*  tt  al.,  1  How.,  811;  and 
MeOracken  v.  Baywtrd,  2  Id..  008.  which  will 
be  more  particularly  adverted  to  hereafter,  leave 
no  doubt  on  that  point.  Indeed,  it  has  not  beea 
attempted  to  maintain,  that  such  a  law,  operat- 
ing on  the  property  of  a  mere  private  corpora- 
tion, whose  charier  the  Legielature  could  not 
repeal,  would  be  valid.  But  it  is  argued  that 
this  is  a  different  case.  That  the  Legislature 
bos  power  to  destroy  this  corporatioo.and  there- 
upon Its  contracts  are  no  longer  In  existence, 
and  omnot  be  enforced  agiUnst  the  property  of 
the  corporation,  which,  upon  the  repeal  of  its 
charter,  reverts  to  the  grantors  of  its  lands  and 
escheats,  so  far  as  it  is  personalty,  to  the  Stsle; 
and  that,  if  it  be  in  the  power  of  the  State  (bus 
to  destroy  the  remedies  of  credilore,  by  repeal- 
ing the  charter,  their  rights  must  be  conshlered 
tol>e  entirely  subject  to  the  will  of  the  Stale, 
and  no  law  can  impair  the  obligation  of  their 
contracts,  becau-se  subjection  to  any  law  which 
may  be  passed  belongs  to  the  very  existence  of 
such  contracts.  Or,  to  express  the  same  ideas 
in  different  words,  that  the  State  created  and 
can  destroy  the  corporation  and  all  its  con- 
tracts, and,  as  it  can  thus  destroy  them  by  re- 
pealing the  charter.  It  can  moidlfy,  obstruct 
and  abridge  the  rights  of  credlton  and  tin 
obligatjons  of  their  contracts,  without  repeal- 
ing the  charter. 

Neither  these  premises,  nor  the  conclusion 
deduced  from  ijiem,  can  be  admitted. 

This  banking  corporation,  having  no  other 
stockholder  than  the  State,  It  Is  not  doubted 
that  the  State  might  repeal  ite  charter;  but  that 
the  effect  of  such  a  repeal  would  be  entu^Iy  to 
destroy  the  executory  contracts  of  the  corpora- 
tion, and  to  withdraw  its  property  from  the 
ust  claims  of  its  creditors  cannot  lie  admilied. 
f  such  were  the  effect  of  a  repeat  of  an  Act  in- 
corporating a  bank  containing  no  express  power 
of  repeal,  it  might  be  dilficult  to  encounter  the 
obJecUonthat  the  repeating  law  was  invalid,  as 
conflicting  with  the  Constitution  of  the  Coiled 
Stotea.  ThiBargumeDtwaspressedonthlsoourt, 
in  the  caaeof  .^HHffla  V.  The  Pt^omac  Oampa»jf, 
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8  Pet.,  and  it  wu  met  by  the  following  explicit 

3  *"  We  are  of  o|rfnion,  that  the  diaso- 

lution  of  the  Corporation,  under  thb  ActaofVir- 
einia  and  Maryland,  cannot  in  any  just  eense 
be  considered,  within  the  clause  of  the  Consti- 
tution  of  the  United  States  on  this  subject,  an 
impairing  of  the  obligation  of  the  contracts  of 
the  Company  by  those  States,  any  more  than 
the  death  of  a  private  person  can  be  aatd  to  im- 
pair the  obligation  of  his  contracts.  The  obll- 
gstion  of  those  contracts  survives :  and  the  cred- 
itors may  enforce  their  claims  a^nst  an^  prop- 
erty beloDging  to  the  Corporation,  which  has 
not  passed  into  the  hands  of  bojutjide  purchas- 
ers, but  is  still  held  in  trust  for  the  Company, 
or  for  the  stockholders  thereof,  at  the  time  of 
Ita  disaolutioD,  in  any  mode  permitted  by  the 
local  lawB." 

Indeed,  if  it  be  once  admitted  that  the  prop- 
erty of  an  Insolvent  tradins  corporation,  while 
under  the  management  of  its  ofncers,  is  a  trust 
fund  in  their  hands  for  the  benefit  of  creditors, 
it  follows,  that  a  court  of  equity,  which  never 
allows  a  trust  to  fail  for  want  of  a  trustee, 
would  see  to  the  execution  of  that  trust,  al- 
though by  the  dissolution  of  the  corporation, 
the  legal  title  to  its  property  had  been  changed. 
{Mumma  v.  The  Potomac  Ootnpany,  8  Pet.,  281 ; 
Wright  v.  Petrie,  1  S.  &  M.  Ch.,  819;  Nevitt  v. 
The  Bank  of  PoH  Oibwn.  6  8.  &  M.,  618;  1 
Ed.  Ch.;  S.  C,  9  Paige;  Beed  v.  Frankfort 
Bank,  23  Maine,  318.)  And,  in  this  point 
of  view,  the  deoi^oo  of  this  court,  in  Lennox 
et  at.  V.  BoberU,  3  Wheat.,  878,  is  applicable. 

It  was  a  suit  in  equity,  brought  by  persons 
to  whom,  at  the  expiration  of  the  charter  of  the 
Bank  uf  the  United  States,  its  effects  were  con- 
veyed by  deed,  in  trust  for  creditors  and  stock- 
holders. Among  these  effects  were  certain 
promissory  notes  indorsed  by  the  defendant, 
which  the  bill  prayed  he  might  be  compelled 
to  pay.  The  complainants  Had  not  the  legal 
title  transferred  to  them  by  indorsement  upon 
the  notes.  This  court  held  that  the  suit  was 
maintainable.  And  this  decision  necessarily 
involves  two  points.  First.  That  the  expira- 
tion of  the  charter  had  not  released  the  indorser. 
Second.  That  a  court  of  equity  would  lend  its 
aid  to  trustees  for  creditors  of  the  Bank,  to  en- 
force payment  of  the  notes.  We  do  not  think 
that  the  omission  of  the  Bank  to  at>point  a 
trustee  would  vary  the  substantial  rights  of 
creditors  in  a  court  of  equity. 

Whatever  technical  difficulties  exist  in  main- 
taining an  action  at  law  by  or  against  a  corpo- 
ration after  its  charter  has  been  repealed.  In  the 
apprehension  of  a  court  of  equity,  there  is  no 
ditbculty  in  a  creditor  following  the  property 
of  the  corporation  into  the  hands  of  anvonu 
not  a  bona  fide  creditor  or  purchaser,  and  as- 
serting hist  lien  thereon,  and  obtaining  satis- 
fiiciiun  of  his  just  debt  out  of  that  fund  spe- 
cilically  set  apart  for  iis  payment  when  the  debt 
was  contracted,  and  charged  with  a  trust  for 
812*]  all  nha  creditors  when  in  the  hands  of 
the  corporation;  which  trust  the  repeal  of  the 
clianer  does  not  destroy.  Chancellor  Kent,  in 
fl  Com.,  807,  n.,  says:  "  The  rule  of  the  com- 
mon law  has  in  fact  become  obsolete.  It  has 
never  been  applied  to  insolvent  or  dissolved 
muueyed  corporations  In  Ensland.  The  sound 
doctrine^iow  is,  as  shown  by  statutes  and  Jtidi- 
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cial  decisions,  that  the  capital  and  debts  of 
banking  and  utber  moneyed  corporations,  con- 
stitute a  trust  fund  and  pledge  for  the  payment 
of  creditors  and  stockholders,  and  a  court  of 
equity  will  lav  hold  of  the  fund,  and  see  that 
it  be  duly  collected  and  applied.  The  case  of 
BUghtamir  Y.  TfuntUon,  8  Qa.,  491,  and  other 
cases  before  referred  to  in  this  opinion,  are  in 
conformity  with  this  doctrine;  and,  in  our  judg- 
ment, a  law  distributing  the  property  of  an  in- 
solvent tiading  or  banking  corporation  among 
its  Btockhotders,  or  giving  it  to  strangers,  or 
seizing  it  to  the  use  of  the  State,  would  as  clearly 
impair  the  obligation  of  its  coutracts  aa  a  law 
giving  to  the  heirs  the  effects  of  a  deceased 
natural  person,  to  the  exclusion  of  his  creditors, 
would  impair  the  obligation  of  his  contracts. 

But  If  it  could  be  maintained  tbtU  the  repeal 
of  the  charter  of  this  Corporation  would  be  op- 
erative to  destroy  the  obligation  of  its  contracts, 
it  would  not  follow  ttiat  anything  short  of  a 
repeal  could  have  that  effect.  The  only  ground 
upon  which  such  a  power  could  be  claimed  is, 
that  Inasmuch  as  the  power  of  repeal  exists 
when  the  contract  is  made,  and  inasmuch  as  the 
necessary  effect  of  a  repeal  is  to  put  an  end  to 
the  obligation  of  the  contracts  oi  the  Corpora- 
tion, all  its  contracts  are  made  subject  to  this 
contingency,  and  with  an  inherent  liability  to 
be  thus  destroyed.  We  have  already  said,  that 
it  is  not  the  necessary  effect  of  a  repeal  of  the 
charter  to  destroy  the  obligations  of  contracts; 
but  if  it  were,  and  they  were  entered  into  sub- 
ject to  this  liability^  upon  what  ground  could  it 
be  muntained,  that  merely  suspending  certain 
powers  of  tlw  corporation,  its  existence  being 
preserved,  can  be  followed  by  any  such  con&e- 
quencef  Surely  it  is  not  the  necessary  effect 
of  a  prohibition  to  transact  new  business,  to 
destroy  contracts  already  made;  and  if  not.  how 
can  tlie  right  and  power  to  destroy  them  be  con- 
sidered to  grow  out  of  a  power  to  make  such  a 
probibitlonT  Or  how  can  it  be  fairly  assumed, 
because  the  creditor  knew  when  he  received  the 
contract  of  the  Bank  that  the  Legislature  could 
at  any  time  deprive  it  of  power  to  enter  Into 
new  engagements,  and  therefore  must  be  taken 
to  have  assented  to  the  exercise  of  that  power 
at  tlie  discretion  of  the  Legislature,  that  he  must 
also  be  considered  as  assenting  to  the  exercise 
of  a  totally  different  power,  viz. :  the  power  t& 
destroy  contracts  alresdy  made?  Legislative 
powers,  over  contracts  lawfully  existing  when 
the  contracts  'are  formed,  affect  the  [*313 
nature  and  enter  into  the  obligations  of  those 
contracts.  But  such  powers  can  be  exerted  only 
in  the  particular  cases  in  reference  to  which 
they  have  been  reserved;  and  they  are  inopera- 
tive in  all  other  case^.  And,  until  such  a  case 
arises,  the  obligation  of  such  a  contract  can  no 
more  be  impaired  than  if  it  were  under  no  cir- 
cumstances subject  to  the  legislative  control. 
The  assumption  that,  liecause  the  Legislature 
may  destroy  a  contract  by  repealing  the  charier 
of  the  corporation  which  made  it,  therefore  such 
a  contract  may  be  impaired,  or  altered,  or  de- 
stroyed, in  any  manner  tiie  L^slature  may 
think  tit,  without  repeating  the  charter,  is  wholly 
inadmissible. 

Now,  the  charter  of  this  Bank  has  never  been 
repealed.  On  the  contrary,  tbe  2dth  section  of 
the  Act  of  the  8l8t  day  of  January,  184:t,  ex- 
pressly provided,  "  That  nothing  in  this  Act 
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ihall  be  so  construed  aa  to  impair  or  destroy  the 
corporate  existence  of  the  said  Bank  of  the  State 
of  Arkansas,  but  the  charter  of  the  said  insti- 
tution is  only  intended  to  be  so  limited  and 
modified  as  that  said  Baok  shall  collect  in  and 
pay  off  her  debts,  abstain  from  discounting 
notes,  or  loaning  moner,  and  liquidate  ana 
close  up  her  business  as  is  hereinafter  provided. " 
Subsequent  laws  have  still  further  limited  and 
modi&ed  the  corporate  powers,  but  thecorporate 
existence  has  not  been  touched,  and  the  Corpo- 
ration is  made  a  party  to  this  suit,  and  aK>earB 
on  the  record. 

We  do  not  consider,  therefore,  that  the  power 
of  the  State  to  repeal  tbU  charter  enables  the 
State  to  pass  a  law  impairing  the  obligation  of 
its  contracts. 

We  have  thus  far  considered  only  the  con- 
tracts lietweeu  the  complainant  and  the  Bank, 
arising  out  of  the  bills  of  the  Bank  held  by  him, 
and  some  of  the  obligations  of  those  contracts. 
But  tiiis  is  not  the  only  contract  with  the  com- 
plainant.  It  is  true  that,  as  the  State  was  the 
sole  stocl£holder  in  this  Bank,  the  charter  can- 
not be  deemed  to  be  such  a  contract  between 
the  Statejand  the  Corporation  as  is  protected  br 
the  Constitution  of  the  United  Stales.  But  tt 
is  a  very  different  question  whether  that  charter 
does  not  contain  provisions,  which,  when  acted 
upon  by  the  State  and  by  third  persons,  consti- 
tute in  law  a  binding  contract  with  them,  the 
obligation  of  which  cannot  be  impaired. 

If  a  person  deposit  his  properly  in  the  hands 
of  an  agent,  he  may  revoke  the  agency  and 
withdraw  his  property  at  his  pleasure.  But  if 
he  should  request  third  persons  to  accept  the 
agent's  bills,  informing  them,  at  the  same  time, 
that  he  had  placed  property  in  the  hands  of  that 
agent  to  meet  the  bills  at  their  maturity,  and 
upon  tlie  faith  of  such  assurance  the  agent's 
314*]  *bii;8  are  accepted,  the  principal  can- 
not, by  revoking  the  agency,  acquire  the  right 
to  withdraw  his  property  from  the  hands  of  the 
agent. 

Il  is  no  longer  exclusively  his.  They  who, 
on  the  faith  of  its  deposit,  have  changed  their 
condition,  hare  acquired  righto  in  It  The 
matter  no  longer  rests  in  a  mere  delation  of  a 
revocable  authority  to  an  agent,  but  a  contract 
has  arisen  between  the  principal  and  the  third 
persons  from  the  representation  made,  and  the 
acU  done  on  the  faith  of  it,  and  the  properly 
cannot  be  withdrawn  without  imp^ring  the  ob- 
ligation of  that  contract 

Now,  the  charter  of  this  Bank  provides 
(s^.  1),  that  it  shall  have  a  capital  stock  of 
f  l.UOO.OOO  to  be  raised  by  the  sale  of  the 
bonds  of  the  State,  and  also  (sec.  18).  that  cer- 
tain other  funds,  which  are  specifically  de- 
scribed, shall  be  depositea  therein  by  the  State, 
and  constitute  a  part  of  the  capital  of  the  Bank, 
and  the  bill  avers  that  the  bonds  of  the  State, 
amounting  to  one  81,00U,00u,  and  also  other 
bonds  of  the  State  amounting  to  |146,0DO, 
authorized  by  a  subitequent  Act  of  the  As- 
sembly, were  sold,  and  their  |)roceeds,  together 
with  the  other  funds  mentioned,  were  paid 
into  the  Bank  to  constitute  its  capital  stock. 

The  Bank  received  this  money  from  the  State 
as  the  fund  to  meet  its  engagements  with  third 
persons,  which  the  State,  by  the  charter,  ex- 
pruwly  authorized  it  to  make  for  the  profit  of 
the  State.  Having  thtu  set  apart  thia  fiuid  in 
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the  hands  of  the  Bank,  and  invited  the  public 
to  give  credit  to  it,  under  an  assurance  that  it 
had  been  placed  there  for  the  purpose  of  paying 
the  liabQities  of  the  Bank,  whenever  such  credit 
was  gl?en,  a  contract  between  the  State  and  the 
creditor  not  to  withdraw  that  fund  to  his  injury, 
at  once  arose.  That  the  charter,  followed  by 
the  depo^l  of  the  capital  stock,  amounted  to 
an  assurance,  held  out  to  the  public  by  the 
Stat«,  that  anyone  who  should  trust  the  Bank 
might  rely  on  that  capital  for  payment,  we  can- 
not doubt.  And  when  a  thira  person  acted  on 
this  assurance,  and  parted  with  his  property  on 
the  faith  of  it.  the  transaction  had  all  the  ele- 
ments  of  a  Mmling  contract,  and  the  State  could 
not  withdraw  the  fund,  or  any  part  of  it,  with- 
out impairing  its  obligation. 

We  proceed,  therefore,  to  examine  the  laws 
complained  of,  to  ascertain  what  is  their  opera- 
tion upon  the  obligations  of  the  several  con- 
tracts with  the  State  and  with  the  Bank,  which 
are  above  declared  to  exist.  The  learned  coun- 
sel for  the  State  of  Arkansas  has,  with  great 
ability,  presented  a  view  of  these  laws  whidi 
requires  consideration.  It  is  this:  that  so  far  ss 
these  laws  withdraw  specie  and  funds  from  tbe 
Bank,  and  appropriate  them  to  tbe  uses  of 
the  State,  the  State  acted  in  the  character  of 
a  creditor,  taking  a  preference  over  ottier  cred- 
itors, and  paying  *ltself  a  debt;  and  [*315 
that  the  other  ^ws,  bv  force  of  which  all  the 
real  property  of  the  Bank  was  vested  in  the 
State,  are  not  to  be  deemed  to  have  been  passed 
in  denial  of  the  rights  of  creditors,  but  only  tbe 
better  to  protect  and  give  effect  to  those 
rights;  that  the  trust  in  favor  of  creditors  still 
subsists,  to  be  worked  out  in  such  manner  as 
tbe  State  shall  deem  proper. 

To  maintain  the  first  proposiUon,  it  must  sp- 
pear  that  the  State  stood  in  such  a  relation  to 
this  Bank  and  its  creditors  at  the  time  these 
laws  were  passed ;  that  it  was  a  creditor,  and 
could  provide  by  law  for  the  payment  of  its 
debt  in  preference  to  other  creditors;  and  sec- 
ond, that  these  laws  do  not  withdraw  and  ap- 
ply to  the  use  of  the  State  any  greater  sum 
than  the  amount  of  such  debt 

In  our  judgment,  the  Slate  cannot  be  condd- 
ered  to  have  occupied  this  position.  It  had 
placed  its  bonds  in  tbe  possession  of  the  Bank, 
with  authority  to  sell  them  and  hold  their  pro- 
ceeds as  capital.  It  had  also  paid  over  to  ibe 
Bank  certain  other  funds,  with  an  express  dec- 
liuration,  contained  in  tbe  tliirteenth  section  of 
the  charter,  that  these  also  were  to  be  partof  iti 
capital,  and  were  to  have  credited  to  them 
their  proportion  of  dividend  of  tbe  profits  of 
the  business.  All  these  moneys  were  thus  set 
apart,  in  the  bands  of  the  Bank,  as  a  fund,  up- 
on the  credit  of  which  it  was  to  issue  bills,  and 
which  was  to  be  liable  to  answer  the  engage- 
ments of  the  Bank,  contracted  to  its  crediton, 
In  the  course  of  the  business  which  it  was  au- 
thorized to  transact  for  the  profit  of  the  State. 
Such  is  the  necessary  effect  of  the  express  dec- 
laration in  the  charter,  that  these  funds  c(Hiati- 
tute  the  capital  of  the  Bank. 

When  this  Bank  became  insolvent,  and  all  its 
assets  were  insuflicient  to  perform  its  engage- 
ments, it.  is  manifest  that  every  part  of  these 
assets  stood  txnind  bv  the  contracts  which  bad 
been  made  with  the  Bank  upon  the  faith  of  the 
funds  thus  let  apart     the  charter;  and  it  1* 
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equally  clear,  that  the  Bank  no  longer  had  in 
its  pouession  any  capital  stock  belon^v  to  the 
State.  Whatever  loeses  a  bank  sustiuas,  are 
losses  of  the  capital  paid  ic  by  its  stockholders; 
that  is  the  only  fund  it  has  to  lose.  When  it 
has  become  insolvent,  it  has  lost  all  that  fund, 
and  has  nothing  belonging  to  its  stockholders. 
Id  some  sense  a  bank  may  be  said  to  be  indebt- 
ed to  ilB  stockholders  for  the  capital  they  have 
paid  in.  With  the  leave  of  the  State,  they 
bave  a  right  to  withdraw  it,  after  all  debts  are 
paid,  and,  if  the  Slate  is  itself  the  sole  stock- 
holder, it  may  withdraw  its  capital  while  any 
of  it  shall  remain.  But,  from  the  very  nature 
of  things,  it  cannot  withdraw  capital  from  an 
insolvent  bank,  because  it  has  none  of  their 
capital  remaining.  When  insolrent,  its  assets 
belooff  solely  to  its  creditors. 
31.0*)  *It  is  unnecessary,  therefore,  to  de- 
cide what  were  the  rights  and  powers  of  the 
State,  in  respect  to  any  portion  of  theee  funds, 
while  the  Bank  continued  solvent.  When  it 
became  insolvent,  when  its  entire  property  was 
insufficient  to  pay  its  debts,  it  do  longer  had 
any  capital  stock  belonging  to  the  State,  and 
Uierefore,  none  could  be  withdrawn,  without 
appropriating  by  law  to  the  use  of  the  State 
what  1^  ihe  charter  stood  pledged  to  creditors, 
and  such  a  law  impairs  the  obligations  of  the 
contracts  of  the  Baiik,  and  also  the  obligation 
of  the  contract  between  the  State  and  the  cred- 
itors, arising  from  the  provisions  of  the  charter 
devoting  these  funds  to  the  payment  of  the 
debts  of  the  Bank. 

In  addition  to  this,  it  must  be  observed  that 
the  averments  of  the  biU,  which  are  confessed 
by  the  demurrer,  show  that  the  whole  amount 
of  the  funds  mentioned  In  the  thirteenth  sec- 
tion of  the  charter,  which  it  Is  claimed  the 
State  had  the  right  to  withdraw,  was  $;i50,7SS; 
and  that  the  amount  actually  withdrawn  and 
appropriated  to  the  use  of  the  State,  was  at 
least  9400.000.  On  an  Investigation  of  the 
accounts,  these  averments  might  appear  to  be 
enoneous;  but  we  are  ohl^ed  to  con^der 
them  to  be  true,  as  they  are  confessed  on  the 
record. 

Our  opinion  is,  that  these  laws,  which  with- 
draw from  the  Bank  the  sum  of  $400,000,  ac- 
cording to  the  averments  in  the  bill,  cannot  be 
supponed  upon  the  ground  that  the  State  had 
the  right,  as  a  creditor  of  the  Bank,  to  appro- 
priate these  f  nnds  to  Its  own  use. 

'Nor  can  we  And  sufficient  support  for  the 
other  position,  that  the  laws  deveeting  the 
Bank  of  its  property  and  vesting  it  in  the  state, 
do  not  impair  Uie  obligations  of  the  plaintiff's 
contracts,  because  they  were  not  passed  in  de- 
nial, but  in  furtherance  of  the  rights  of  cred- 
itors, and  to  afford  them  a  remedy,  and  for  the 
prevenUon  of  further  loss. 

Passing  over  the  laws  which,  upon  thelrface, 
not  only  withdrew  funds  from  Uie  Bank,  but 
appropriated  those  funds  to  the  use  of  the 
Sitate,  and  which,  therefore,  cannot  be  supposed 
to  be  in  furtherance  of  the  rights  of  crMitors, 
or  intended  to  protect  them  from  loss,  or  not 
to  be  in  denial  of  tbdr  rights,  to  so  much  [of] 
the  property  of  the  Bank  as  was  thus  with- 
drawn, there  are  four  Acts  complained  of  by 
the  bill,  which  require  examination,  with  a 
view  to  see  whether  they  can  he  considered  as 
remedUl  only,  and  in  that  pofait  of  view  oon- 
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sistent  with  the  obligations  of  the  contracts  of 
the  pl^ntiff.  The  first  is  the  Act  of  January 
4, 1845.   The  seventeenth  section  of  this  Act  u 

as  follows:  "That  said  financial  receivers  be 
required  to  receive,  in  whole  or  in  part  pay- 
ment of  any  debt  due  the  Bank,  the  bonds  of 
the  State  which  were  sold  in  good  faith  to  put 
said  *Bank  and  branches  in  operation,  [*317 
notwithstanding  the  outstanding  circulation  of 
said  Bank  and  its  branches  may  not  be  taken 
up." 

We  cannot  attribute  to  this  provision  of  hiw 
any  other  meaning  or  effect  than  what  is  plain- 
ly apparent  on  -its  face.  It  authorizes  and  re- 
quires the  assets  of  the  Bank  to  be  appropri- 
ated to  pay  debts  of  the  State;  and  we  cannot 
conceive  how  this  can  be  reconciled  with  the 
rights  of  creditors  to  those  assets,  or  how  it  can 
consist  with  the  execution  of  a  trust  in  tlieir 
favor,  or  how  it  differs  from  the  other  laws  ap- 
propriating the  property  of  this  insolvent  BauK 
to  the  use  and  benefit  of  the  State. 

The  circumstancra  that  these  bonds  were  sold 
by  the  State,  through  the  agency  of  the  Bank, 
to  obtain  funds  to  constitute  the  capital  of  the 
Bank,  do  not  make  them  debts  of  the  Bank. 
They  were  bonds  under  the  seal  of  the  Slate, 
signed  by  the  governor,  and  countersigned  by 
the  treasurer,  containing  an  acknowledgment 
that  the  State  of  Arkansas  stood  indebted, 
and  a  promise  by  the  State  to  pay.  The  presi- 
dent and  cashier  of  the  Bank  are  empowered 
to  transfer  them  by  indorsement;  but  no  liabil- 
ity, even  of  the  conditional  character  which 
arises  from  the  indorsement  of  negotiable 
paper  by  the  Uw  merchant,  is  attached  by  the 
charter  to  these  indorsements,  and,  from  the 
nature  of  the  case,  we  do  not  see  how  any  such 
could  have  been  intended.  We  do  not  deem  it 
necessary  to  determine,  whether,  under  the 
fifteenth  section  of  the  charter,  the  Bank  was 
made  liable  for  the  accruing  intere^  on  the 
bonds.  It  would  seem  that  this  section  is 
merely  directory  to  the  general  board,  and  was 
intendfed  to  provide  for  the  payment  of  interest 
out  of  expected  profits;  but  however  this  may 
be,  to  suppose  that  the  charter  intended  the 
fund  raised  by  the  sale  of  these  bonds,  and 
which  it  held  out  to  creditors  as  capital  of  the 
Bank,  could,  at  any  time,  be  appropriated  to 

Say  these  bonds,  leaving  the  creditors,  who  had 
ealt  with  the  Bank  on  the  faith  of  that  capi- 
tal, wholly  unpaid,  would  be  to  give  it  a  con- 
struction not  supported  by  any  provision  which 
we  have  been  able  to  discover  in  It,  and  directly 
in  conflict  with  its  manifest  purpose  and  mean- 
ing. For  in  no  fair  sense  can  the  Bank  be  con- 
sidered to  have  had  the  proceeds  of  these  bonds 
as  so  much  capital,  if  it  was  liable,  at  the 
pleasure  of  the  State,  to  be  swept  away  at  aoy 
moment  to  pay  the  debts  which  the  State  had 
contracted  to  borrow  it.  In  such  a  condition  of 
things,  these  proceeds  would  be  nothing  more 
than  a  deposit,  payable  on  demand :  and  to  call 
them  capital,  and  allow  the  public  to  trust  to 
them  as  such,  would  involve  a  pl^  contradic- 
tion. 

Indeed,  upon  this  construction  of  the  char- 
ter, t^wn  in  connection  with  the  allied  right 
to  withdraw  at  pleasure  all  the  other  funds 
'deposited,  the  Bank  had  no  proper  [*318 
capttal  which  was  bound  by  Its  contracts;  and 
thu  would  render  it  eztreniely  difficult  to 
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maintain  the  'vaUdity  of  the  charter  under 
tenth  section  of  the  first  article  of  ihe  Con- 
Btitution  of  the  United  States,  prohibiting  the 
Slates  frtnn  emitting  bills  of  credit.  It  is 
well  known  that  the  power  of  the  several 
States  to  create  corporations,  to  issue  bills,  and 
transact  business  for  the  sole  benefit  of  the 
State  which  appointed  the  corporate  officers, 
and  WIS  alone  interested  in  the  Bank,  has  been 
from  time  to  time  seriously  questioned.  The 
cases  of  Brueoe  v.  Ike  Bank  of  KerUueka,  11 
Pet.,  2fi7,  and  Darringitm  et  cU.  v.  Ttte  Bank 
of  Alabama,  18  How.,  12,  hare  settled  this 
question,  in  reference  to  such  banks  as  were 
involved  in  those  cases.    But  the  principal 

f round  on  which  such  bills  were  distinguished 
rom  bills  of  credit  emitted  by  the  State,  was. 
that  they  do  not  rest  on  the  credit  of  the  State, 
but  on  the  credit  of  the  corporation  derived 
from  its  capital  stock.  , 

But  if  the  charter  of  the  Bank  has  not  pro- 
vided any  fund,  effectually  chargeable  with 
the  redemption  of  its  bills,  if  what  is  called  its 
capital  it)  liable  to  be  withdrawn  at  the  pleasure 
of  the  State,  though  no  means  of  redeeming 
the  bills  should  remain,  then  the  bills  rest 
wholly  upon  the  faith  of  the  State  and  uot 
upon  the  credit  of  the  Corporation,  founded  on 
its  properly.  We  do  ncH  perceive,  in  the  char- 
ter of  the  State  Bank  of  Arkansas,  an  inten- 
tion to  create  such  a  bank  and  emit  such  bills; 
on  the  contrary,  we  think  it  plainly  appears  to 
have  been  intended  to  make  a  bank  having  a 
real  capital,  on  the  credit  of  which  its  business 
was  to  bo  transacted;  and  this  intention  Is  nee- 
essully  Id  conflict  with  the  existence  of  the 
power  anwhere  to  appropriate  the  funds  of 
the  Bank,  after  it  b«M»me  insolvent,  to  pay 
debts  of  the  State  contracted  to  borrow  the 
money  which  constituted  that  capital. 

By  the  Act  of  December  2S,  1840.  the  finan- 
cial receivers  were  authorized  in  certain  cases 
to  pay  judgment  creditors  in  notes  of  non-rest- 
dent  debtors,  provided  such  judgment  creditors 
would  convey  to  the  Stale  all  lands  of  the  Bonk 
(HI  which  they  had  levied;  and  by  another  Act. 
passed  on  the  same  day,  all  conveyances  nf  real 
estate  purchased  for,  or  taken  in'  payment  of, 
any  debt  due  to  the  Bank,  were  required  to  be 
made  to  the  State,  and  all  such  titles  were  de- 
clared to  be  vested  in  the  Slate.  The  second 
section  of  this  law  is  in  the  following  words: 
"  That  the  governor  is  hereby  authorized  to 
exchange  any  property,  so  taken  by  the  said 
Bank,  for  an  equal  amount  of  the  bonds  of 
the  State  executed  for  the  benefit  of  said  insti 
tution ;  provided  that  such  property  shall  not 
be  exclianged  with  the  holders  of  such  bonds 
at  less  prices  than  were  allowed  by  the  Bank 
3 10* J  for  the  *8ame,  and  that  the  governor 
be  authorized  to  make  titles  and  give  acquit- 
tances for  Uie  same;  and  this  Act  wall  take  ef- 
fect and  be  in  force  from  and  after  its  pass^e." 

If  this  law  had  conlainefl  only  the  first  sec- 
tion, vesting  the  real  property  of  the  Bank 
in  the  State,  and  providing  no  remedy  by 
which  this  complainant,  as  a  creditor  of  the 
Bank,  couU  reach  it,  we  Uiink  it  would  have 
impaired  the  obligation  of  his  contracts.  True, 
it  does  not  touch  the  right  of  action  against  the 
Bank;  it  only  withdraws  the  real  property 
from  the  reach  of  legal  prooe«,  and  thus  af- 
fects the  rumuUy.   But  it  by  no  meaiu  follows, 
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because  a  law  affects  only  the  remedy,  that  it 
does  not  Impair  the  obligation  of  the  contract. 
The  obligation  of  a  contract,  in  the  sense  in 
which  those  words  are  used  in  the  CotMitn- 
lion,  is  that  duty  of  performing  it,  whicb  is 
recognized  and  enforced  by  the  Tawa.  And  if 
the  law  is  so  changed  that  the  means  of  l^fally 
enforcing  this  duty  are  materially  impwea. 
the  obligation  of  the  contract  no  longer  re- 
mains the  same. 

This  has  been  the  doctrine  of  this  court  from 
a  very  early  period.  In  Oreen  v.  Biddle,  8 
Wheat.,  1,  Mr.  JutHee  Washington,  delivering 
the  opinion  of  the  court,  said:  "  It  is  no  an- 
swer that  the  Acts  of  Kentucky  now  in  ques- 
tion are  regulations  of  the  remedy  and  not  of 
the  right  to  the  lands.  If  these  Acts  so  change 
the  nature  and  extent  of  existing  remedies  as 
materially  to  impair  the  rights -and  interests  of 
the  owner,  they  are  Just  as  much  a  vicdation  of 
the  compact  as  if  they  directly  overturned  his 
rights  and  interests."  In  Brontton  v.  Ktnae,  1 
How.,  811,  Mr.  Chief  JtuticeTwey,  delivering 
the  opinion  of  the  court,  and  speaking  of  the 
above  rule,  as  laid  down  In  Green  v.  Biddle, 
said:  "  We  concur  entirely  in  the  correctneaa 
of  the  rule  above  stated.  The  remedy  is  the 
part  of  the  municipal  law  whicb  protects  the 
right,  and  the  obligation  by  which  it  enforces 
and  maintains  it.  It  is  this  protection  wblcb 
this  clause  in  the  Constitution  was  m^nly  in- 
tended to  secure." 

The  difficulty  of  determining,  in  some  cases, 
wbether  the  change  in  the  remedy  has  material- 
ly impaired  the  rights  and  interest  of  the 
<»editor,  must  be  admitted.  But  we  do  not 
think  an^  such  diflScuIty  exists  in  this  case. 
The  decision  of  this  court  ia  MeOraeken  r. 
Hayward,  2  How,,  608,  must  be  considered  as 
settling  this  question.  In  that  case  the  law 
under  consideration  provided  that  a  sale  should 
not  be  made  of  property  levied  on  under  an 
execution,  unless  it  would  bring  two  thirds  of 
its  valuation  by  three  householders.  It  was 
held  that  such  a  law  so  obstructed  the  ztaneAj 
as  to  impair  the  obligation  of  the  contract 
The  law  now  in  questton  certainly  presents  a 
far  more  serious  oostruction.  for  it  withdraws 
the  real  property  of  the  Bank  altogether  from 
the  reach  of  legal  process,  provides  no  substt- 
tutod  *  remedy,  and  leaves  the  creditor,  [*3SSO 
as  h  truly  said  by  the  Supreme  Court  of 
Arkansas,  in  its  opinion  in  this  case,  "in  a 
condition  in  which  his  rights  live  but  in  grace, 
and  bis  remedies  in  entreaty  only." 

But  not  only  does  ibis  law  withdraw  the 
real  property  from  the  Bank,  and  vest  it  in  the 
State,  biit  by  the  second  section,  the  terms  of 
which  have  been  given,  the  property  so  with- 
drawn is  expresafy  appropriated  to  pay  the 
bonds  of  the  State.  An  appropriation  which, 
as  has  been  above  stated,  cannot  be  reconciled 
with  the  preservation  of  the  rights  of  creditors, 
whether  those  rights  are  to  be  protected  by 
existing  legal  remedies,  or  in  any  other  man- 
ner. 

The  same  observations  apply  to  so  much  oi 
the  Act  of  the  0lb  of  January,  1848,  as  required 
tbe  offlcere  of  the  Bank  to  receive  in  payment  of 
debts  due  to  the  Bank,  bonds  of  the  State  issued 
to  obiain  capital  to  put  in  operation  the  Real 
Estate  Bank  of  the  Sl&Ie  of  Arkansas,  which 
bonds  are  averred  In  tlie  bill  to  bsve  amounted 
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to  $2,000,000.  If  a  law  wblch  withdrew  assets 
of  the  Baok  to  pay  bonds  sold  to  raise  its  capi- 
tal, implored  the  obligation  of  the  complalQant's 
cuntracta,  it  would  probably  not  be  supposed 
that  a  law  applviog  sitcb  assets  to  pay  bonds 
of  the  State  sold  to  raise  capital  for  another 
bank,  could  be  free  from  that  objection. 

Tt  only  remains  to  consider  the  third  ques- 
tion: whether  it  appears  by  the  record  that  the 
Bupreme  Court  of  Arkansas  held  these  laws  to 
be  valid,  and  by  reason  thereof  dismissed  the 
complainant's  bill. 

Each  of  these  laws  Is  speclflcully  referred  to 
in  the  bill,  and  Its  operation  upon  the  property 
of  the  Bank  averred,  and  made  a  subject  of 
complaint.  If  a  privale  person  bad  received 
assets  of  the  Bank  in  the  same  manner  they  are 
allt^ged  in  the  bill  to  have  been  received  by  the 
State,  be  must  have  been  held  amenable  to  the 
complainants  as  a  creditor  of  tlie  Bank,  in  a 
court  of  equity.  We  have  already  stated  that, 
by  the  local  law  of  Arkansas,  the  State  stands 
in  the  same  predicament  as  a  private  person, 
in  respect  to  being  chargeable  as  a  trustee, 
unlees  it  is  exempted  br  force  of  the  laws  in 
question.  It  nefseasarily  follows,  therefore, 
that  the  Suftfune  Court  of  the  State  held  these 
laws  valid,  and  that  by  force  of  them  the  Stale 
was  not  subject  to  the  principles  upon  which  it 
would  otherwise  have  been  coargeable. 

It  is  sufficient,  to  ^vo  this  court  jurisdiction 
under  the  25th  section  of  the  Judiciary  Act, 
that  It  appears  bv  the  record  that  the  question, 
whether  a  law  of  a  state  im[wired  the  obliga- 
tioD  of  a  cratract,  was  necessarily  involved  in 
the  decision,  and  that  such  law  was  held  to  be 
valid,  end  the  deci^on  made  against  the  plalnt- 
33 1*1  iff  *lo  error  by  reason  of  its  supposed 
validity.  (Armnirojig  v.  The  Treamtrer  of 
Athsm  County,  16  Pet.,  281;  CfrawOl  v.  Ran- 
deU.  10  Pet..  893;  McKenney  v.  VarroU,  12 
Pet ,  66.) 

The  result  is,  that  so  much  of  each  of  the 
said  laws  of  the  State  of  Arkansas,  as  author- 
ized and  required  tbe  cancellation  of  the  bonds 
of  the  Hlate,  given  for  money  borrowed  of  the 
Bank  of  tbe  Htate  of  Arkao^,  or  authorized 
and  required  the  withdrawal  of  any  part  of  tbe 
specie  or  other  property  of  that  Bank,  and  the 
appropriation  thereof  to  tbe  use  of  tbe  State, 
or  authorized  and  required  the  application  of 
any  part  of  the  assets  or  property  of  that  Bank 
to  pay  bonds  issued  by  the  State  and  sold  to 
raise  capital  for  the  Bank  of  tbe  Slate  of  Ar- 
kansas, or  for  the  Real  Estate  Bank,  of  the 
Slate  of  Arkansas,  or  authorized  and  required 
real  property  purchased  for  tbe  Bank  of  the 
Stale  of  Arkansas,  or  taken  in  paymeni  of 
debts  due  to  tbe  Bank  of  the  State  of  Arkansas, 
to  be  conveyed  to  and  tbe  title  thereof  vested 
in  the  State  of  Arkansas,  impaired  the  obllga- 
tiou  of  contracts  made  with  tbe  complainAntos 
the  lawful  holder  and  bearer  of  bills  of  the 
Bank  of  the  State  of  Arkansas,  and  so  were  in- 
operative and  invalid.  And,  consequently,  tbe 
judgment  of  tbe  Supreme  Court  of  that  State 
must  bo  reversed,  and  tbe  cause  remanded, 
that  it  may  be  pnKceded  In  as  tbe  Constitution 
of  tbe  United  States  requires. 

Memr*.  Juttieea  Catron,  DaAlel*  and  Nel- 
man,  diwented. 

UOWAKU  IS. 


Mr.  Ju9tice  Catron: 

As  this  case  comes  up  from  a  state  court  un- 
der the  35th  section  of  tbe  Judiciary  Act,  the 
first  question  presented  is,  whether  we  have  ju- 
risdiction to  decide  tbe  merits;  and  I  am  of 
opinion,  that  no  violation  of  any  contract  ren- 
dered, which  the  complainant  sets  up  a  right  to 
recover,  has  occurred  witLln  tbe  sense  uf  tbe 
Constitution,  by  the  laws  passed  by  the  State  of 
Arkansas,  and  which  laws  are  complained  of 
in  tbe  bill. 

On  the  merits,  I  have  formed  no  ofdnion,  not 
having  authority  to  inquire  into  Itaem,  as  I  ap- 
prehend. 

Mr.  Juttiee  Daniel: 

From  tbe  decision  of  this  court.  Just  an- 
nounced,! am  constrained  to  declare  my  dissent. 
According  to  my  apprehension  there  i*8  no  legit- 
imate ground  of  JurisdicUon.  and  of  course  for 
the  interference  of  this  court  in  this  case,  with- 
in the  just  intent  and  objects  of  the  lOih  section 
of  the  lirst  article  of  tbe  Constitution.  By  the 
Legislature  of  tbe  State  of  Arkansas,  which 
has  *bcen  assailed,  tbe  obligation  of  no  [*322 
contract  is  denied.  The  claims  of  every  stock- 
holder and  every  note  holder  of  the  Bank  of  the 
State  of  Arkansas  are,  in  reference  to  that  cor- 
poration,  fully  recognized.  The  utmost  that 
can  be  obJe';ted  to  the  action  of  the  State  is, 
that  in  a  contest  amongtit  the  creditors  of  a  fail- 
ing corporation,  the  State,  as  one  of  those  cred- 
itors, and  the  largest  creditor  of  tbe  number, 
may  have  appropriated  to  herself  a  portion  of 
the  assets  of  that  corporation  greater  than 
would  have  been  warranted  by  perfect  equity, 
or  other  equality,  amongst  all  tbe  credltoni. 
But  should  this  conclusion  be  conceded,  the 
concession  implies  no  attempt  to  deny  or  im- 
pair any  obligation  of  the  Bank  to  satisfy  every 
creditor.  It  might  raise  a  question  Gf  fraud  or 
unfairness  in  the  action  of  the  State  in  reference 
to  the  other  creditors  of  the  Bank,  but  it  carries 
with  it  no  interference  with  the  obligation  or 
the  sanctity  of  their  contract  with  the  corpora- 
tion, whatever  that  might  be.  The  mere  ques- 
tion of  fraud,  In  the  execution  or  non-perform-  « 
ance  of  contracts,  surely  tbe  Constitution  never 
intended  to  constitute  as  a  means  by  which  the 
federal  authorities  were  to  supervise  tbe  polity 
and  Acts  of  the  State  governments.  Such  a 
cl^m  of  power  in  the  federal  government 
would  Justify  the  interference  with,  and  tbe 
supervision  by  this  court  of  any  Act  of  the 
State  Legislatures,  and  of  every  transaction  of 
private  life,  and  in  the  necessarily  imperfect  at- 
tempts to  exercise  such  a  power,  would  encum- 
ber it  with  a  mass  of  business,  which  would 
disappoint  and  entirely  prevent  the  performance 
of  its  le^Umate  duties. 

OBDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  tbe  Supreme  Court  of 
Arkansas,  and  was  argued  by  counsel :  on  con- 
sideration whereof,  It  is  now  here  ordered  and 
adjudged  by  this  couri,  that  the  judgment  of 
the  said  Supreme  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded lo  the  said  Supreme  Court,  in  order 
that  such  lunher  proceedings  may  be  bad  then.'. 
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in,  iD  conformi^  to  the  opinion  of  this  court, 
as  to  law  and  jiutice,  and  the  GoutttuUon  of 
tbe  United  States,  Bball  appertain. 

R6V'ir-]2  Ark..321. 

Clted--lw  UoH-..  4.'iH;-2  Wall..  31;  7  ■\Vall.,  410  ;  8 
■WaU..r»S(:  HI  W.ill.,  -^.n,  17  Wiill..  fil':  HI  Wall., 

9-12;  1  Otu<.  ttl ;  nito.  :m.  iw: :  ,i(nin.  ^^.^T ;  12(it  to, 
5:JU;a  HiifrliOH,  1!iik-Ii''m.  41 1 : 1 1  ItliUt^hl..  aW; 
i;(  lUiilc^lir.,  i4.'!,  141;  ;(i)iU..7;i:  T)  liill.,  SJ.  87.  aiH  ;  8 
nists.,  424:  7  BifiS.,  147;  S  Bank.  Kc-g.,  ITl;  SBunlc. 

Criit-y,  IK).  :itl7 : 5  Savf.,  60, 41T;  2  woodi,  68,  U2.  SBTI; 
1  Uoluies,  441. 


828*]  'REUBEN  ANDERSON  bt  al., 
PkUnUfft  in  Error, 


MICHAEL  BOCK. 

Louisiana  Lam — dissolution  of  contract  cannot 
be  prmimed—judiei<U  proceeding  necessary. 

The  City  of  New  Orleana  sold  a  lot  tn  tbe  cttr  for 
»  certain  mm  of  monert  the  purmeat  of  which  was 
not  exBotod.  but  the  Interestof  ft,  parable  quarter^ 
ly,  remained  aa  asround  rent  upon  the  lots.  It  waa 
further  stipulated,  that  If  two  of  these  p»ment« 
should  be  la  arrear,  the  dty  oould  proceed  judloal- 
ly  for  the  recovery  of  posseodon,  with  damages, 
and  the  vendees  were  to  forfeit  their  title. 

Six  years  afterwards,  the  dty  conveyed  the  same 
lot  to  another  person,  who  transferred  It  to  an  as- 


^he  title  of  the  first  vendee  oould  not  be  devested 
without  some  Judicial  prooeedinff,  and  the  dlssoln- 
tlon  of  the  contract  could  not  be  Inferred  merely 
from  the  fact  that  the  city  had  made  a  second  con- 
veyance. 

Therefore,  tbe  deed  to  the  second  vendee,  and 
from  him  to  his  assignee,  were  not,  of  tbemaelves, 
evidence  to  support  the  plea  of  pteacrlptlon.  Tbe 
city,  not  having  resumed  its  title  in  the  regular 
mode,  could  not  transfer  either  a  lawful  title  or 
possession  to  Its  second  vendee. 

The  Circuit  Court  having  Instructed  the  Jury 
that,  in  its  opinion,  under  tbe  written  prooft  and 
law  of  the  case,  the  plea  of  prescription  must  pre- 
vail, and  the  written  proofs  not  being  in  the  record, 
this  court  cannot  test  tbe  accuracy  of  Its  oonolu- 
slon. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 

The  facts  in  the  case  are  set  forth  in  the  opin- 
ion of  the  court. 

It  was  submitted,  on  printed  briefs,  by  Mr. 
Bemia  for  the  plaintiff,  in  error,  with  a  brief 
by  Messrs.  Stockton  and  Steelei  and  by  Mr. 
Be^Jaaln  for  the  defendant  in  error. 
Plaintiffs'  Points. 
I.  The  charge  of  the  court  waa  manifestly 
improper  and  illegal,  as  the  judge  stated  to  the 
Jury,  "U  was  his  opinion,  tliat  under  the  writ- 
ten proofs  and  law  of  the  case,  the  defense  of 
prescription,  set  up  by  the  defendant,  must 
prevail." 

This  was  not  a  deduction  for  him  to  draw, 
but  it  was  peculiarly  the  province  of  the  jury 
to  decide  on  the  evidence.   The  defense  of 

Erescription  involves  both  matter  of  fact  and 
tw ;  of  the  former  the  jury  are  exduaive  judg* 
ee,  and  of  the  tetter  they  are  also  Judges,  un- 
der the  instruction  of  toe  court  as  to  what  the 
law  ia. 

This  expression  of  opinion  by  the  Judge,  in 
delivering  his  charge,  could  form,  legally,  no 
part  of  the  charge. 

He  does  not  tell  the  Jury  what  the  law  U, 
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but  only  that,  as  Oie  law  stands,  the  proofo 
in  the  cause  make  out  the  defense  of  prwoip- 

tioo. 

II.  The  court  erred  in  charging  tlie  Jury, 
that  the  act  of  sale  from  the  city  to  John  Clay, 
dated  18th  November,  1816,  and  the  act  of  sale 
from  Clay  to  defendant,  dated  30th  January, 
1828,  *were  of  themselves  evideDce  of  [*824 
possessloD  in  the  defendant  and  his  vendor, 
Clay,  to  support  the  plea  of  prescription. 

Possession  is  a  matter  in  pats,  and  it  cannot 
be  established  by  a  mere  paper  conveyance  of 
theproperty. 

III.  The  court  erred  in  refusing  to  instruct 
the  jury,  as  required  by  the  plaintiffs,  "that  by 
the  acta  of  sale,  dated  15th  October,  1810.  from 
the  City  of  New  Orleans  to  Sticher  and  Ander- 
son, the  said  city  transferred  to  Sticher  and 
Anderson  tlie  title  and  possession  of  tbe  prop- 
erty, and  that  neither  the  title  nor  poBsesumi 
thereof  can  be  presumed  to  be  afterwards  in  the 
city ;  but,  on  the  contrary,  the  city  roust  show, 
by  proper  evidence,  that  the  title  and  possession 
again  came  lawfully  into  it8,hands. 

This  was  simply  a  requiremoit.  on  the  part 
of  the  plaintiffs,  that  the  court  should  tnsmict 
the  jury  that  the  elder  title,  emanating  from  tke 
city  to  Sticher  and  Anderson,  must  prevail  over 
the  younger  title  from  the  city  to  Clay. 

The  deeds  to  Sticher  and  Anderson  were 
made  on  consideration  of  an  annual  ground 
rent,  to  be  paid  by  them  for  a  certain  number 
of  years,  and  the  further  consideration  of  a 
sUpulated  price,  to  be  paid  by  them  after  tbe 
term  of  the  continuance  of  the  ground  rent 
should  haveezpired.  This  term  for  tbe  continu- 
ance of  the  ground  rent  had  expired  many  years 
before  the  institution  of  this  suit  No  complaint 
has  been  made  that  Sticher  and  Anderson  did 
not  i>ay  the  considerations  stipulated  in  tbe  deed 
to  them.  There  can,  then,be  no  good  reason  why 
their  prior  title  shall  not  prerul  oveetlie  Junior 
title  of  the  defendant. 

Defendants  Points. 

The  first  bill  of  exceptions  complains,  that 
' '  the  Judge  refused  to  charge  the  Jury,  that,  by 
tbe  act  of  sale,  dated  16th  October.  1810,  fnun 
the  City  of  New  Orleans  to  Sticher  and  Ander- 
son, the  city  transferred  to  them  the  title  and 
possession  of  the  property;  that  neither  could 
afterwards  l^e  presumed  to  be  in  tbe  city ;  but. 
on  the  contrary,  the  city  must  show,  by  proper 
evidence,  that  the  title  and  possession  came 
lawfully  into  its  itanda;"  and  further  complains 
that  the  judge,  on  the  contrary,  cliarged  the 
juiy  "that  the  act  of  sale  from  the  City  of  New 
Orteans  to  John  Clay.dated  the  18th  NoTember, 
1816,  and  the  act  of  sale  from  Clay  to  defend- 
ant, dated  the  80th  Januarjr,  I8*i3,  were  of 
themselves  evidence  of  poeacssion  in  the  defend- 
ant, BocIe,  and  hb  vendor.  Clay,  to  support 
the  plea  of  prescription  set  up  by  the  defend- 
ant.'' 

The  socond  bill  of  exceptions  complains  that 
"the  judge  stated  to  the  jury,  that  it  was  ills 
opinion,  that  under  the  written  *proofs  [*32S 
and  law  of  the  case,  the  defense  of  prescription, 
set  up  by  the  defendant,  must  prevail." 

Now,  in  relation  to  these  bills  of  exceptions, 
it  is  to  t)e  observed  that  neither  of  them  pre- 
tends on  its  face  to  set  forth  all  the  evidenoe 
offered  in  the  cause,  but  only  a  part  of  the 
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wrilten  eridence.  As  reearde  the  second  bill  of 
exceptions,  therefore,  it  Ts  clear  that  this  court 
is  without  the  meaos  of  determiniog  whether 
the  charge  of  the  judge  was  correct  or  oot; 
and,  in  the  absence  of  such  means,  the  pre- 
mmptioD  of  law  ia,  that  the  judgment  of  the 
lower  court  was  supported  by  the  written 
proofs.  For  aught  that  appears  in  the  record, 
there  may  have  been  offered  in  evidence  a 
written  admission  by  the  plaintiffs  that  the  de- 
feadant  bad  been  In  ^  possessiou,  as  is  alleged  in 
the  answer,  for  a  length  of  time  sufficient  to 
establish  prescriptive  right  to  the  property;  or 
written  contracts,  receipts  or  other  documents, 
proving  bim  to  have  inclosed  and  buUt  upon  the 
{woperty.  or  leased  it  to  tenants,  and  collected 
rents.  Without  a  s^tement  showing  what  the 
written  evidence  was.  It  is  Impossible  to  say 
that  there  was  error  in  the  chai^  "  that  under 
the  written  proofs  and  taw  of  tue  case,  the  de- 
fense of  prescription  must  prevail." 

In  order  to  determine  the  proiniety  of  the 
charge  complained  of  in  the  first  biU  of  excep- 
tions, the  issues  presented  by  the  pleadings  must 
be  t^en  into  coDsideratioo. 

The  petition  alleges  possession  by  the  defend- 
ant, but  asserts  the  possession  to  be  unlawful. 

The  answer  admits  the  possession,  \od  asserts 
it  to  have  been  lawful  under  just  title  for  up- 
wards of  thirty  years,  and  sets  forth  the  deed 
under  which  the  posoeowon  was  acquired,  to 
wit:  the  deed  of  80th  January,  182S. 

The  fact  of  possession  bein|;  thus  asserted  by 
both  parties,  the  only  question  was,  whether 
the  possession  was  lawful,  or  in  good  faith. 

It  appears,  by  the  bill  of  exceptions,  that  the 
defendant  showed,  as  the  basis  of  his  posses- 
sion, the  deed  from  Clay,  of  SOtfa  January, 
1823.  bein^  at  a  date  twenty-seven  years  ante- 
rior to  the  mstitution  of  the  suit. 

By  reference  to  the  act  of  sale  to  defmdant, 
it  will  appear,  that  when  it  was  executed, 
"  Hicliael  Bock,  being  present,  declared  that  he 
accepts  this  act  of  sale  and  conveyance,  is  in 
possession  of  the  said  property,  and  contented 
therewith."  Ttus  deed  was  io  evidence  with- 
out objectitm,  exception,  or  reservation. 

Now,  the  arUcle  £459  of  the  Civil  Code, 
provides  that  "  the  law  conssiders  the  tradition 
or  delivery  of  immovables  as  always  accom- 
panying uie  public  act  which  tnmsfers  the 
property." 

32«*r  The  judge,  therefore,  had  before  Urn, 
1st.  The  admifluon  by  plaintiffs  of  tiie  fact 

of  the  defendant's  possesion, 
2d.  The  proof  that  this  possession  had  ors^- 

Dated  in  1833,  and  was  held  by  virtue  of  the 

sale  made  in  that  year,  as  recited  in  the  deed 

itself. 

8d.  The  legal  presumption  established  by 
article  2455  of  the  actual  delivery  of  the  im- 
movable sold. 

4th.  The  absence  of  any  allegation  or  pre- 
tense by  plainiiffg  of  adverse  posaesrion  in 
themselves  or  any  other  person  than  the  defend- 
ant between  the  year  1838  and  theltutituUonof 
the  suiL 

The  article  3443  of  the  Civil  Code  provides 
that  "he  who  acquires  an  immovable  in 
^ood  futh  and  by  a  just  Utie,  prescribes  for  it 
u  ten  years,  if  the  real  owner  reddes  in  the 
Slate,  and  after  twenty  years  If  tlw  owner  re* 
■Idea  out  of  the  Bute. 
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It  Is  obvious,  from  these  premises,  Uut  the 
sole  question  before  the  court  and  jury  was, 
whether  the  defendant  had  acquired  a  good  ti- 
tle by  prescription,  and  that  the  court  did  not 
err  in  charging  the  jury  that  the  defense  had 
been  sstablished. 

The  prayer  of  tlte  plaintiff  that  the  judge 
should  BliaKe  the  juiy  in  relation  to  the  effect 
of  the  sale  m>m  the  city  to  Sticher  and  Ander- 
son, was  properly  refused,  because  wholly 
irrelevant.  The  question  was  not  whether 
Sticher  and  Anderson  had  acquired  a  valid  ti- 
tle in  1810,  but  whether  the  defendant  had 
subsequently  acquired  a  good  title  to  the  same 
property  prescription,  and  the  judge  prop- 
erly confined  his  charge  to  the  latter  Inquiry, 
the  only  one  relevant  to  the  issue. 

The  language  of  the  charge  is,  that  the  acts 
of  sale  set  up  by  defendants  "were  of  them- 
selves evidence  of  poesession  in  the  defendant, 
Bock,  and  his  vendor.  Clay,  to  support  the 
plea  of  prescription." 

The  judge  did  not  charge  that  these  acts 
were  conclusive  or  sufficient  proofs,  but  that 
they  were  evidence  of  possession;  and  that 
they  were  evidence  is  fully  established  by  the 
terms  of  the  article  2455,  above  quoted.  (See, 
also,  articles  8406-^07,  3414.  8450.) 

The  point  in  dispute  is  fully  s^led  in  the 
jurisprudence  of  Louisiana. 

In  the  case  of  £Ui»  v.  I^revo»t  etiU.,  18  La., 
380,  386.  the  principle  Is'  thus  stated:  "No 
physical  act,  in  taking  possession  under  a  sate 
by  notarial  act,  is  necessary.  The  intention  of 
the  purchaser,  which  the  law  presumes,  coupled 
with  the  power  which  the  act  of  sale  gives, 
vests  the  possession  in  him.  The  right  is  taken 
for  the  fact,  uid  he  is  seised  oi  the  thing  cor- 
porally.  Article  8405  goes  on  to  provide  that 
when  a  person  has  ^nce  acquired  [*327 
corpora!  possession,  the  intention  which  he  has 
of  poeseesing  suffices  to  preserve  it  in  him,  al- 
though he  may  have  ceased  to  have  the  UUng 
in  actual  custody." 

It  is  therefore  respectfully  submitted  tliat  the 
plaintiffs  have  failed  to  show  error  as  alleged, 
and  that  there  Is  no  legal  ground  for  disturb- 
ing the  vOTdict  and  judgment  of  the  lower 
court. 

Mr.  JutUee  Campbell  delivered  the  opinion 
of  the  court: 

The  plaintiffs  commenced  a  petitory  action, 
•8  heiis  at  law  of  Ttiranaa  Anderson,  to  recover 
a  lot  of  land  in  the  City  of  New  Orleans,  of 
which  they  aver  he  died  seised,  and  that  the  de- 
fendant wrongfully  deigns. 

The  defendant  denied  their  claim  to  the 
property,  and  pleaded  prescription  under  a  just 
and  valid  title,  with  undisputed  possession  for 
upwards  of  thirty  years. 

Upon  the  trial,  the  plaintiffs  produced  a  con- 
veyance of  the  lot  by  a  uotaruil  act  from  ttie 
City  of  New  Orleans  to  Sticher  and  Anderson, 
dated  in  1810,  upon  the  consideration  of  $1,680. 
This  sum  was  to  remain  a  charge  upon  the  lot, 
and  the  interest  upon  it,  at  the  rate  of  six  per 
cent,  per  annum,  was  to  be  paid  in  quarterly 
installments.  Upon  a  failure  to  pay  two  of  these 
installments  the  city  was  authorized  to  proceed 
judicially  for  the  recovery  of  poaseasion,  and 
for  the  lumageB  arising  from  a  deterioration  of 
the  propoty,  and  the  mulees  were  to  ftnrf eit 
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their  title.  The  otlier  stlpulatiODs  in  Ihia  con- 
veyaace  are  immaterial  to  the  deddon  of  the 

cube. 

The  defendant  relied  upon  a  notarial  act  from 
the  City  of  New  Orleans,  dated  in  1816,  'con- 
veying the  property  Ja  the  same  lot  to  one  Clay, 
upnn  a  contract  of  Bale,  and  ao  act  dated  id 
1W23  from  Clay,  conveying  the  property  to  the 
defendAnt.  la  each  of  these  the  vcnaeeB  ac- 
knowledge that  poaseseioD  of  the  lot  had  been 
deliverra  at  the  date  of  the  deeds. 

The  plaintiffs  requested  the  court  to  instruct 
the  jury  that  the  City  of  New  Orleans,  by  the 
Notarial  Act  of  1810,  had  transferred  to  Sticher 
and  Anderson  the  title  and  the  possession  of 
the  property,  and  that  neither  the  title  nor  the 
possession  can  be  presumed  to  be  afterwards  in 
the  city,  but  that  the  city  should  show  that  the 
title  and  posscesioncame  lawfully  into  ila  hands. 
This  request  was  refused  by  the  court,  and  the 
juiTwas  iortnicted  ttiatthe  deeds  from  the  city 
to  Clay  of  1816.  and  from  Clay  to  the  defend- 
ant in  1828,  were  of  themselves  evidence  of 
possession  in  the  defendant  and  his  vendor  to 
support  the  plea  of  prescription.  The  court 
further  instructed  the  Jury,  that  under  the 
written  proofs  and  law  of  the  case,  the  plea  of 
prescription  must  prevail.  These  instructions 
were  excepted  to,  and  are  here  assigned  as 
error. 

328*]  *The  cohveyance  from  the  city  to 
Bticlier  and  Anderson,  of  1810,  was  upon  a  res- 
olutory condition.  The  contract  i>etween  the  par- 
ties was  not  dissolved  of  right  by  the  non  fulflll- 
ment  of  the  condition,  but  the  parly  complain- 
ing of  the  breach  might  have  insisted  upon  its 
dissolution,  with  damages,  or  upon  a  specific 
performance.    (C.  C,  2041,  2042.) 

The  dissolution  of  the  contract  for  the  non- 
fultillment  of  the  conditions,  could  not  he  in- 
ferred merely  from  the  fact  of  a  subsequent 
conveyance  by  the  Oily  of  the  same  profHirty. 
The  title  of  the  City  to  the  lot  passed  to  CiticlKr 
and  Andersou  by  the  Notarial  Act  of  1810.  and 
to  sustain  a  posterior  conveyance  of  the  City, 
It  should  have  been  shown,  either  that  the  first 
contract  had  been  revoked,  or  that  another  title 
toA  been  acquired.  The  courterred,  therefore, 
in  refusing  the  instructton  requested  by  the 
plaintiffs. 

2.  To  sustain  a  Utie  by  prescription  to  im- 
movable property,  according  to  either  of  the 
articles  or  the  Civil  Code,  referred  to  in  the 
pleas,  the  defendant  was  required  to  show  "a 
public,  unequivocal,  continuous  and  uninter- 
rupted  possession,"  "under  the  title  of  owner." 
'*The  possessor  must  have  held  the  property  in 
fact  and  in  ri^hl  as  owner,"  "though  a  civil 
possession  would  suffice,  if  it  bad  been  preceded 
by  the  corporeal  possession."  (C.  C,  8462. 8467, 
84S8;  JJevaUv.  VAoppin,  IS  La.,  666.) 

The  court  lias  been  referred  to  the  Civil  Code 
(C.  C,  245.7)  to  prove  that  the  claims  of  the 
articles  of  the  code  we  have  cited  are  fullilled 
by  the  tmblic  acts  produced  by  the  defendants. 
Ihis  article  i&  "that  the  law  considers  the  tra- 
dition or  delivery  of  immovables  as  always  ac- 
companyingthe  public  act  which  transfers  the 
properly.  £very  obstacle  which  the  seller  af t- 
erwuds  imposes,  to  prevent  the  corpoFeal 
possesion  of  the  buyer,  U  conddered  aa  a  trea- 
pasi." 

n« 
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Thisarticle  was  designed  to  declare  the  oper- 
ation of  a  contract  for  the  transfer  of  propoly 
when  embodied  in  a  public  Act  as  between  the 
nartiea  to  the  Act.  It  eatabllsbes,  that  lite  trana- 
fer  is  complete  by  the  use  of  apt  words  of  con- 
veyance in  such  an  Act,  without  the  formality 
of  a  real  delivery;  that  the  power  of  control 
and  enjoyment,  transferred  by  a  grantor  in 
such  an  Act,  is  equivalent  to  a  manual  or  phys- 
ical tradition.  So  exactly  the  equivalent,  that 
an  "interfering  obstacle."  interposed  by  the 
grantor  afterwards,  may  be  tresAed  as  a  ires- 
pass — that  is,  a  disturbance  of  the  posseBdon  of 
the  grantee. 

This  rule  from  the  Louisiana  Code,  corre- 
sponding with  the  Code  Napoleon,  deviates  from 
the  rule  of  the  Roman  and  feudal  law.  which 
exacted  a  fonnal  deliveiy,  to  perfect  th«  trana- 
fer  of  the  property. 

*The  rule  is  in  complete  harmony  with  [*329 
the  American  system  of  conveyancing,  which 
accomplishes  the  cession  of  property,  with  its 
incidents  of  possession  and  enjoyment,  without 
a  resort  to  symbolical  acts,  or  inconvenient  cer- 
emonies, by  the  consent  of  the  owner,  legally 
authenticated. 

This  explanation  of  the  object  of  the  article 
of  the  Code,  will  enable  us  to  define  the  hmits 
of  its  operation.  A  vendor  cannot  transfer  a 
title,  or  a  possession,  which  Is  not  vested  in  faino. 
He  cannot,  by  his  conveyance  or  admi^ontt, 
affect  the  claims  of  persons  whose  title  is  ad- 
verse to  his.  It  follows,  therefore,  that  the 
recitals  in  these  acts,  ttiat  possession  had  been 
delivered,  and  tliat  the  vendor  was  satiafled 
therewith,  are  not  evIdcDoe  of  that  corporeal 
possession,  which  U  the  foundation  of  a  pre- 
scriptive right  in  a  case  like  the  present.  (TropL 
De  Vente,  sees.  86,  40;  C.  C.  '^238.  22S&;  fiW 
mer$on  v.  Fox,  8  La.,  183;  EUi$  v.  Frttott,  19 
La.,  261.) 

8.  As  a  genera]  rule  the  possession  necessary 
to  sustain  a  prescription  is  founded  upon  facts, 
which  it  is  the  province  of  a  Jury  to  ascertain. 
(Bmngv.  Burmi,  llPet.,41:  Aiwf^v.  Ainba, 
OGa.,  440.) 

But  the  "written  proofs."  upon  wbidi  the 
Circuit  Court  felt  authorlced  to  instruct  the  juiy 
that  the  plea  of  prescription  must  prevail,  are 
not  exhibited  in  the  record,  and  this  court  can- 
not, therefore,  teat  the  accuracy  of  its  conclu- 
sion. 

For  the  error*  in  ih*  charge  lAof  whave  noHeeA, 
the  judgment  of  the  VireuU  Court  mtut  be  re- 
tereed,  and  the  eavee  rmnanded  for/iirth&r  pr*- 
eee^nga. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  ooo- 
sideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  Judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  thai 
this  cause  be,  and  the  same  is  hereby  remanded 
to  (he  said  Circuit  Court,  with  directlMis  for 
further  proceedings  to  be  bad  therein  in  con- 
formity  to  the  opinion  of  Uiis  cotut. 
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330*]  'ROSS  WINAKS,  Fiaint^  M  .Srrvr, 
«. 

ADAM,  EDWARD  akd  TALBOT  DEN- 
MEAD. 

Artenl  Ooters  Vartatum  t'a  Form  aUaining  Same 
BuuU-^Goal  Can  taith  Drop  BaUxm—Gan- 
Uruetion  of  Spee^fiaMon. 

A  pateat  was  taken  out  for  maklor  the  body  of 
'  a  burden  railroad  car  of  sheet  Iron,  the  upper  part 
beln^  cylindrical,  and  the  lower  pert  In  the  form 
of  a  frufrtufu  of  a  cone,  the  under  edge  of  which 
baa  a  flanfre  secured  upon  It,  to  wbfch  flanire  a 
movable  bottom  la  attacned. 

The  claim  was  this;  "  What  I  claim  as  my  in- 
vention and  d«>8lre  to  secure  by  letters  patent,  1», 
maklnfT  the  body  of  a  car  for  the  transportation  of 
coal,  fto^  in  the  form  of  a  frustum  of  a  cone,  sub- 
■tantialls*  as  herein  described,  whereby  tite  force 
exerted  by  the  welyht  of  the  load  presses  equally 
In  all  dircciioDsaod  doeannt  tend  to  chanirethe 
form  thereof,  Ro  that  every  part  resists  lis  equal 
proportion,  and  by  which  also  the  lower  part  Is  so 
reduced  as  to  pass  down  within  the  truck  frame 
and  between  the  axles,  to  lower  the  center  of  grav- 
ity of  thelftad  wfthous  diminishing  the  oapacitv  of 
the  car  as  described.  I  also  claim  cxtcnainar  the 
body  of  thecarlwlow  the  conneotinv  pieces  of  the 
truck  frame  and  the  Hue  of  draught,  by  pulsing 
the  connecting  bars  nf  the  truck  frame  and  the 
dntuffht  tiarthroufrb  the  body  of  the  car,  substan- 
tially described." 

Tfata  patent  was  not  for  merely  changlnir  the  form 
of  a  Diaohlne,  but  by  means  of  such  change  to  In- 
troduce and  em  ploy  other  mechanical  principles  or 
natural  powers,  or  a  new  mr^deof  operation,  and 
tbus  attain  a  new  and  useful  result. 

Hence,  where.  In  a  suit  brought  by  the  patentee 
Sffatnst  penHins  who  had  constructed  octagonal  and 
pyramidal  oars,  the ;DiNtriot  Judge  ruled  that  the 
pKtent  was  vood  for  conloHl  bodies,  but  not  for  rec- 
tilinear bodies;  this  ruling  was  erroneous. 

The  structure,  the  mode  of  operation,  and  the 
result  attained,  were  the  same  In  both,  and  the  speo- 
Ifloalioo  claimed  in  the  patent  covered  the  rectllf- 
near  oars.  With  this  explanation  of  the  patent.  It 
should  have  been  left  to  the  Jury  to  decide  uie 
question  of  infriOKement  as  a  question  of  fact. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  Status 
for  the  District  of  Maryland. 

It  was  an  action  brought  by  Ross  Winaas  for 
tlie  infriujjeraent  of  a  patent' right.  The  jury, 
under  the  iQRtruction  of  the  District  Judge,  the 
late  Judge  Glenn,  then  Ritting  alone,  found  a 
verdict  for  the  defendants;  and  the  plaintiff 
brought  the  case  to  this  court  by  a  writ  of  er- 
ror. 

The  nature  of  the  case  is  set  forth  In  the  ex- 
planatory statement  prefixed  to  the  argument 
of  the  counsel  for  the  plaintiff  in  error. 

It  was  argued  by  Mr,  Itatrobe  for  the  plaint- 
iff in  error,  and  by  Mr.  CMnpb^  for  the  de- 
fendant in  error. 

Statement  and  points  of  Plaintiff  in  Error. 

On  the  26th  June,  1847.  Ross  Winans.  the 
plaintiff  in  error,  obtaiobd  letters  patent  of  the 
United  Btatee.  for  a  new  and  useful  improve- 
ment in  cars  for  transportation  of  coal.  &c. 

The  occasion  for  the  invention  thus  patented, 
and  the  prinotple  of  It,  are  well  set  fwtfa  in  the 
•peciflciaioD,  thus: 

"The  transportation  of  coal,  and  alt  other 
heavy  articles  in  lump8,'haB  been  attended  with 
33 1*]  great  injury  to  the  cars,  requiring  *the 
bodies  to  be  constructed  with  great  strength,  to 
resist  the  outward  pressure  on  the  sides,  as  well 
as  the  vertical  pressure  on  the  bottom,  due.  not 
<»il7  to  the  weight  of  the  mass,  but  immobility 
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of  the  lumps  amongst  each  other,  tending  '  to 

Kck,'  as  it  is  lechnically  termed.  Exptnence 
s  shown,  that  cars  on  the  old  mode  of  con- 
struction cannot  be  made  to  cany  a  load  great- 
er tban  their  own  weight;  but,  by  my  improve- 
ment, I  am  enabled  to  make  cars  of  greater  dur- 
ability than  those  heretofore  made,  which  will 
tran^rt  double  their  weight  of  coal. 

The  principle  of  my  invention,  by  which  I 
am  enabled  to  obtain  this  important  end,  con- 
sists in  making  the  body,  or  a  portion  thereof, 
conical,  by  which  the  area  of  the  iwttom  is  re- 
duced, and  the  load  exerts  an  equal  strain  on 
all  parts,  and  which  does  not  tend  to  change 
the  form,  but  to  exert  an  equal  strain  in  the 
direction  of  the  circle:  at  the  same  time  this 
form  pt^sents  the  important  advantage,  by  the 
reduced  size  of  the  lower  part  thereof,  lo  ex- 
tend down  within  the  truck  and  between  the 
axlee.  thereby  lowering  the  center  of  gravity  of 
the  load." 

The  specification  then  gives  a  detailed  de- 
scription of  the  mode  of  constructing  the  cars 
in  question,  Mid  proceeds  thus: 

"  What  I  clidm  as  my  invention,  and  desire 
to  secure  by  letters  patent,  is  making  tlio  body 
of  a  car  for  the  transportation  of  coal,  &c..  in 
the  form  of  a  frustum  of  a  cone,  substantially 
as  herein  described,  whereby  the  force  exerted 
by  the  weight  of  the  toad  presses  equally  in  all 
directions,  and  does  not  tend  to  ciiange  the  form 
thereof,  so  that  ever^  part  resists  its  equal  pro- 
portion, and  by  which  also  the  lower  part  uso 
red  uced  as  to  pus  down  within  the  truc^  frame, 
and  between  ihe  axles,  to  lower  the  center  of 
gravity  of  the  load,  without  diminishing  the 
capacity  of  the  car  as  described." 

And  the  specidcattou  concludes  with  a  claim 
for  a  portion  of  the  construction,  not  impor- 
tant in  this  connection. 

From  the  testimony  it  appears  that  cars,  con- 
structed by  the  plaintiff,  in  accordance  with  the 
specification,  wbile  (hey  weighed  but  5.750  IIm. 
each,  carried  18.550  lbs.  of  coal — making  the 
weight  of  the  load,  in  proportion  to  the  weight 
of  the  car,  as  8.8  to  1— that  the  thickness  of  the 
sheet  ironiifiedio  theconstruction  of  the  bodies 
was  but  8.32d8  of  an  inch,  and  that  the  di- 
mensions of  the  band  around  the  top  were  ^  of 
an  inch  by  2  Inches;  and  it  is  further  shown,  in 
illustration  of  the  importance  of  the  invention, 
that  the  plaintiff  bau  constructed  a  model  car, 
which,  weighing  but  3^  tons,  carrie^i,  neverthe- 
less, 9i  tons  of  coal  "  in  perfect  safety  and  sat- 
isfactorily from  Cumberland  to  Baltimore." 
The  proportion  of  the  weight  of  the  car.  in  this 
instance,  to  the  weight  of  coal  carried  In  it,  was 
as  1  to  4  nearly.  It  appears  further,  from  Ihe 
testimony  generally,  that  *lhe  cars  re-  r*332 
ferredlo  were  used  in  the  transportation  of  cofd 
from  the  mines  near  Cumberland  to  Baltimore. 

It  then  appears  that  the  defendants,  "in  view 
for  a  call  for  cars  from  the  mining  roads  near 
Cumberland,"in  1849,  '60,  required  their  drafts- 
man, Cochrane,  to  get  up  a  car  that  would  suit 
their  purposes:  that  he  went  to  the  Beading 
road,  and  "  Qnding  nothing  there,  returned  to 
Baltimore,  and  went  to  the  pluntifl's  shops, 
where  he  saw  a  car  nearly  finished,  which  he 
examined  and  measured."  That  it  first  occurred 
to  him  to  make  a  square  car,  but  that,  as  this 
would  interfere  with  the  wheels,  he  made  an 
octagonal  one. 
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Anottier  witness  proves,  that  the  Iron  used  In 
the  car,  thus  built  bj  the  defendants,  was  of  the 
same  thickness  as  that  used  by  the  plaintiff,  to 
wit:  8.8dds  of  an  Inch,  while  the  band  around 
the  top  was  of  the  same  thickness,  to  wit:  of 
an  incn,  and  li  inches  iu  width. 

It  thus  appears  that  a  pateut  was  granted,  in 
1847,  to  Roes  Winans  for  a  cm*  f u-  carrying 
coal,  whose  merits  may  be  summed  up  tnua: 
that  it  carried  more  coal  in  proportion  to  ita  own 
weight  than  any  car  previously  in  use,  and  that 
the  Toad,  instead  of  dlslortiugit,  preserved  It  In 
shape,  acting  as  a  framing. 

These  eminent  advantages,  which  increased  the 
available  power  of  the  locomotive  engine,  look- 
log  to  revenue  on  coal  as  a  freight,  irom  SO  to 
100  per  cent,  were  to  be  attributed  to  the  p«:u]- 
iar  shape  of  the  car  body,  consisting  of  a  frus- 
tum of  a  cone,  which  permitted  the  use  of  iron, 
as  thin  as  has  been  described,  lessening,  in  pro- 
portion, the  weight  of  the  car,  or  the  weight, 
the  transportation  of  which  bv  the  locomotive 
gave  no  return  in  revenue;  ana  it  appears,  that 
m  view  of  obtaining  the  best  Teaulta  from  his 
invetition,  the  plahitifr.  hi  1849,  '60.  at  the  in- 
stance of  the  witness  Pratt,  perfected  a  model 
car  for  certain  mining  roads  near  Cumberland; 
that  this  model  car  was  examined  and  measured 
by  the  defendant's  draftsman,  to  aid  him  in  get- 
ting up  coal  cars  for  other  raining  companies  in 
18tit  and  1800;  and  subsequently,  cars  of  the 
same  weight  of  material  in  the  bodies,  which 
differed  from  the  plaintiff's  In  this  only,  that 
while  the  latter  were  cylindrical  and  conical, 
the  others  were  octagonal  and  pyramidal — were 
built  by  the  defendants,  to  the  number  of  24. 

Believing  that  the  cars  thus  built  by  the  de- 
fendants were  built  in  palpable  violation  of  hta 
patent,  the  plaintiff  brought  the  present  suit. 

It  will  be  seen,  by  examining  the  record,  that 
the  main  queation  before  the  jury  was,  whether 
the  cars,  bo  built  by  the  defendants,  were  sub- 
stantially the  same  In  principle  and  mode  of 
operation  with  the  car  described  and  claimed 
333*J  by  the  plaintiff  *ln  his  specification,  and 
experts  were  examined  on  hotix  sides  on  this 
point. 

On  the  part  of  the  defendants  it  was  con- 
tended, that  the  cara  of  the  defendants  were 
octagonal  in  shape,  while  the  plaintiff's  were 

cylindrical. 

On  the  pan  of  the  plaintiff  it  was  Insisted, 
that  this  was  immaterial,  provided  the  octag- 
onal car  obtuned  the  same  useful  results, 
through  the  operation  of  the  same  principles 
in  its  construction;  and  it  was  suggested,  that 
If  the  orieiDal  construction  of  the  body  In  right 
lines  saved  the  infringement,  an  hundred-sided 
polygon  would  be  wil£out  the  patent;  and  also, 
that  in  point  of  fact,  even  the  conical  car  was 
oftener  a  polygon  than  a  true  curve,  owing  to 
the  character  of  the  material  from  which  it 
was  built:  and  that  if,  by  accident,  it  came 
from  the  ^ops  a  true  theoictical  cone,  a  day  or 
two's  use  made  a  polygon  nf  it:  and  that  the 
immediate  tendency  of  the  load  of  coal,  when 
put  into  an  octa^n  car.  was  to  bulge  out  Its 
size  and  convert  it  Into  a  conical  one.  All  of 
which  was  ur^ed  for  the  purpose  of  showing 
that  the  question  was  necessarily  a  question  as 
to  whether  the  change  of  form  was  colorable 
or  substantial— a  question  of  fact,  which  it  be- 
longed to  the  jury  to  determine. 
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It  Is  not  necesnry.  In  this  statement,  and  ia 
view  of  the  questions  arising  on  this  appeal,  to 
go  into  evidence  in  regard  to  the  merel^  color- 
able difference  of  construction  in  detail.  All 
the  witnesses,  on  both  sides,  proved  that  the 
advantages  which  Winans  proposed  to  obtain 
were  substantially  obtained  in  the  defendant's 
car*— the  plaintiff's  witnesses  swearinc  to  the 
fact  directly,  and  the  defendant's  mtnesses 
admitting  ft  on  cross-examination;  and  tlie 
only  testimony  quoted  now  is  that  of  the  de- 
fendant's own  and  leading  witness. 

"  That  the  advantage  of  a  reduced  bottom  of 
the  car  thus  obtained,  whether  the  car  wu 
conical  or  dctagonal;  tliat  the  ■trengthuUng 
of  the  bottom,  due  to  the  adoption  of  the 
conical  form,  was  the  same  when  the  octagocal 
form  was  adopted  or  the  circular ;  that  the 
circular  form  was  the  beet  to  resist  t  he'  pressure, 
as,  for  instance,  in  a  steam  boiler,  and  ao 
octagonal  one  better  than  the  square  form : 
that  the  octagonal  car  was  not  better  than  the 
conical  car;  that  for  practical  purposes,  one 
was  as  good  as  the  other ;  that  a  polygon  of 
many  noes  would  be  equivalent  to  a  drcle; 
that  the  octagon  car,  practically,  was  as  jgood 
as  the  conical  one;  and  that,  subetantully, 
witness  saw  no  difference  between  the  two." 

The  testimony  must  indeed  be  all  one  way, 
where  the  plaintiff  la  willing  to  rest  bis  case  on 
the  defendant's  own  showing. 

In  the  view  of  the  plaintiff  below,  there 
were  two  questions;  the  first  for  the  court, 
being  the  construction  of  the  patent ;  the  sec- 
ond *for  the  Jury,  being  the  subatan-  [*334 
tial,  or  only  colorable  difference  between  the 
cara  in  principle  and  mode  of  operation. 

The  plaintiff  prayed  the  Circuit  Court  (Hii 
Honor,  the  late  Judge  Glenn,  stttiog  alone) 


In  framing  the  prayer  for  the  court's  ood- 
struction  of  the  specification,  the  language  of 
tlie  specification  was  adopted  in  describing  the 
object  of  the  invention;  and  the  court  weie 
asked  to  say  to  the  jury,  "that  what  they  had 
to  look  at  was  not  simply  whether,  in  form  and 
drcumsiances,  which  may  be  more  or  leas  im- 
material, that  which  has  been  done  by  the  d^ 
fendant  varied  from  the  specification  of  the 
pMntiff's  patent,  but  to  see  whether,  in.  sob- 
stance  and  effect,  the  defendants,  having  the 
same  object  in  view  as  that  set  forth  in  the 
plaintiff's  specification,  had,  since  the  dale 
thereof,  constructed  cars  which,  subetantially, 
on  the  same  principle  and  on  the  same  mode  of 
operation,  accompuahed  the  same  result "  And 
to  give  more  certaintjr  to  the  prayer,  the  plaint- 
iff added  the  instruction  as  prayed  for  by  him. 
"that  to  entitle  the  plaintiff  to  a  verdict,  it 
was  not  necessary  that  the  body  of  the  de- 
fendants' cars  should  bo  conical.  In  the  exact 
definition  of  the  term,  provided  the  jury  should 
believe  that  the  form  adopted  by  the  defend- 
ants  accomplished  the  same  result,  substan- 
tially, with  that  in  view  of  the  plaintiff,  and 
upon  substantially  the  same  prindple  sod  in 
the  same  mode  of  operation." 

The  language  of  the  first  part  of  the  prayer^ 
here  quoted,  was  taken  r«r6aA'm,  nearly,  from 
the  charge  of  Sir  N.  C.  Tindal  to  the  jury  lo 
the  case  of  Walton  v.  Pott»r  <fi  Honfaa.  Web- 
ster's Pat.  Cases,  587. 

Thia  was  a  caie  where  the  plaintiff's  patest 
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wu  for  the  substitution  of  sheets  of  India 
rubber  for  leather  for  the  Insertion  of  the  teeth, 
in  the  manufacture  of  cards  for  carding  wool; 
and  the  infringement  la;  in  the  use  of  cloth 
saturated  with  a  solution  of  India  rublwr  for 
the  same  purpooe;  and  the  ooort,  after  de- 
termining the  construction  of  the  spedflca- 
Uon.  gave  substaDtially  the  same  instruction 
diat  the  plaintiff  prayed  for  here.  It  is  in  UUs 
case  that  (Jh.  J.  Tiodal  says:  "  That  if  a  man 
hss,  by  dint  of  his  own  genius  and  discovery, 
after  a  patent  has  been  obtained,  been  able  to 
give  the  public,  without  reference  to  the  former 
one,  or  borrowing  from  the  former  one,  a  new 
and  superior  mode  of  arriving  at  the  same  end, 
there  can  be  no  objection  to  his  taking  out  a 
patent  for  that  purpose.  But  he  has  no  right 
whatever  to  lake,  if  I  may  so  say,  a  leaf  out  of 
his  neighbor's  liook,  &c. 

It  would  be  hard  indeed  to  find  a  case  where 
the  court's  decision,  applied  to  the  foots  in  this 
canse,  more  completely  nraaUved  the  right,  set 
ap  by  the  defendants,  to  build  the  cars  which 
335»1  *they  did  build;  for  here,  the  taking  of 
the  leaf  out  of  the  book  Is  not  left  to  Inference; 
but  day  and  date  are  given  for  the  act. 

To  the  same  point  is  the  case  Suddart  v. 
Orinuhav),  also  cited  in  the  court  below.  (Web 
ster's  Patent  Cases,  9S.) 

Hoc  a  patent  had  been  obtained  for  making 
lope.  a  put  of  the  procen  t)eing  the  passage  of 
the  stnuids,  while  being  twisted,  through  a 
tube;  and  it  appeared  that  they  had  formerly 
passed  throu^  a  hole  in  a  plate.  If  the  tube 
and  the  plate  were  the  same,  substAntlally,  the 
difference  being  colorable  only,  then  the  patent 
was  void,  otherwise  it  was  good;  and  the  qucs- 
tioa  was  left  to  the  juiy.  who  found  for  the 
piaintiff.  * 

To  the  same  point  is  the  case  of  AujmU  v. 
Omt£g  dk  Dixon,  Webster's  Intent  Cases,  488. 

Th&  was  the  case  of  a  patent  for  welding  iron 
tubes,  by  drawing  them,  at  a  welding  heat, 
through  a  conical  hole.  The  infringement  was 
the  passing  them  between  rollers;  and  the  ques- 
tion of  colorable  or  substantial  difference  was 
referred  to  the  jury. 

So  in  the  case  of  Morgan  T.  Beaward,  Web- 
ster's Patent  Ciucs,  170,  which  was  upon  Oalla- 
wav's  patent  for  paddle  wheels  of  steam-vessels, 
and  where  the  question  of  infringement  having 
arisen,  the  court,  Aldersoo,  B.,  told  the  Jury 
"that  the  question  would  be,  simply,  whether 
the  defendant's  machine  was  only  colorably 
different:  that  is,  whether  it  differm  merely  in 
the  substitution  of  mechanical  equivalents  for 
the  contrivances  which  were  resorted  to  by  the 
paleotee."  And  after  referring  to  points  of 
construction,  the  court  continues:  "  'Therefore, 
the  two  machines  were  alike  in  principle;  one 
man  was  the  first  inventor  of  the  principle,  and 
the  other  has  adopted  it;  and  though  he  may 
have  carried  it  into  effect  by  substiiuting  one 
mechanical  equivalent  for  another,  still  you  (the 
jury)  are  to  look  to  the  eubntance,  and  not  the 
mere  form,  and  if  it  is  in  substance  an  Infringe- 
ment, you  ought  to  find  so." 

So  to  in  the  case  of  Orondey  v,  Beverly,  grow- 
ing out  of  Clegg's  patent  for  a  gas  meter ;  and  re- 
ferred to  by  Alderson,  B.,  in  the  case  of  Jupe 
V.  PraUet  al.,  Webster's  Patent  Cases.  144.  as 
foUom:  "  There  never  was  a  more  instmctiTe 
case  than  that.  I  remember  vecy  well  the  argu- 
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ment  put  by  the  Lord  Chief  Baron,  who  led  on 
that  case,  and  succeeded.  There  never  were 
two  things  to  the  eye  more  different  than  the 
plaintiff's  invention,  and  what  the  defendant 
bad  done  in  contravention  of  his  patent  right. 
The  phuntifl*B  Invention  waa  different  in  form; 
different  in  construction;  it  agreed  with  it  only 
in  one  thing,  and  that  was,  by  moving  in  the 
water.  A  certain  point  was  made  to  open 
either  before  or  after,  so  as  to  shut  up  another, 
and  the  'gas  was  made  to  pass  through  [*836 
this  opening;  pasdng  through  it,  it  was  made 
to  revolve  It;  the  sclentiflc  men,  all  of  them, 
said,  "  the  moment  a  practical,  scientlQc  man 
has  got  that  principle  in  his  head,  he  cw  mul- 
tiply, without  eno.  the  forms  in  which  that 
principle  can  be  maide  to  operate." 

As  in  the  case  under  discussion,  the  moment 
a  practical,  scientific  man  Is  fumlsbed  with  the 
idea  of  giving  to  the  car  a  shape  which  will,  by 
dispensiDg  with  the  framing  ordinarily  used, 
enable  him  to  make  It  lighter  In  proportion  to 
its  load  than  It  has  ever  been  made  before,  he 
can  multiply  without  end  the  forms  in  which 
this  principle  can  be  made  to  operate.  He  can 
make  the  car  a  polvgon  of  an  hundred  sides,  of 
twenty  sides,  or  oi  eight  sides.  He  can  vair 
the  angle  of  the  cone,  or  pyramid,  through 
which  the  coal  is  discharged,  ad  infinitum.  He 
can  make  the  opening  at  the  iMttom  larger  or 
smaller  to  please  his  fwicy.  He  can  avauf  him- 
self or  not  of  the  advantage  of  lowering  the 
car,  in  portion,  so  as  to  wwer  the  center  of 
gravity.  Still  the  question  must  always  be, 
whether,  whatever  the  shape  he  adopts,  he  is 
not  av^ling  himself  of  the  principle  first  sug- 
gested by  the  patentee:  a  question  which.  In  a 
court  of  taw,  is  at  all  times  a  question  not  for 
the  court,  but  the  jury;  after  the  former  shall 
have  given  to  the  specification  that  construc- 
tion wliich  is  to  govern  the  latter  in  deter- 
mining whetha*  the  infringement  complained 
of  fal£,  substantially,  in  principle  and  mode  of 
operation,  within  the  plaintiff's  patent. 

The  authorities  here  cited,  and  which  were 
relied  on  in  tlie  court  lielow,  are  held  to  sustain 
the  prayer  of  the  plaintiff;  th^  having  pro- 
nounced upon  the  constructioD  of  Uie  apednca- 
tion,  the  question  of  infringement  should  be 
left  to  the  jury. 

The  court  below  thought  differently,  how- 
ever, and,  rejecting  the  prayers  of  both  plaint- 
iff and  defendants,  instructed  the  jury.  "That 
while  the  patent  is  good  for  what  is  described 
therein— a  conical  body  in  whole  or  in  part, 
supported  in  any  of  the  modee  indicated  for  a 
mode  of  sustaining  a  conical  body  on  a  carriage 
or  truck,  and  drawing  the  same,  and  for  those 
principles  which  are,  due  alone  to  conical  vehi- 
cles and  not  to  rectilinear  bodies;  and  it  being 
admitted  that  the  defendant's  car  was  entirely 
rectilinear,  that  there  was  do  infringementof  the 
plaintifTs  patent."  (See  Record,  pages  16, 17.) 

Upon  this  instruction  nothing  was  left  for 
the  jury  but  to  render  a  verdict  for  the  defend- 
ant. 'The  court  had  not  only  settled  the  con- 
struction, but  the  infringement  also. 

The  present  appeal  is  from  this  decUon  of 
the  late  District  Judge. 

The  points  of  the  plaintiff  in  error  are: 

1.  That  the  court  below  erred  in  the  con- 
struction which  it  *gave  to  the  specifl-  [*337 
cation,  should  it  be  held  that  this  cDnstrucUoa 
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limited  the  plaintiff  to  tbe  strictly  coatcal  rorm. 

And  upon  tbis  point  the  authority  reliud  on 
is  tbe  patent  itself. 

3.  Tliat  the  court  below  erred,  even  suppos- 
ing that  its  construction  of  the  specification 
was  correct,  in  excluding  tbe  inquiry  whether 
the  cars  of  the  defendants  were  not  substan- 
tially the  same  in  principle  and  mode  of  opera- 
tion with  those  of  tbe  plaintiff;  admitting  ttiat 
these  last  were  rectilinear  In  their  secUoDS  and 
not  curvilinear. 

And  upon  this  point  tbe  autborilies  relied  on, 
are.  Walton  v.  Potter,  Webster's  Patent  Cases, 
687;  Huddart  v.  Qrimahaw,  Id.,  95;  Jupe  v. 
Pratt,  citing  Cros»ley  v,  Beverly,  Id.,  144;  Mor- 
gan V.  Seo'inard,  Id.,  170;  Iiu$eeil  v.  Cowley,  Id., 
463:  Phillips  on  Patents.  125-137. 

(Infringement.)  Curtis  on  Patento,  368, 365, 
264. 5. 268;  citing.  Wyetk  v.  8iom,  1  Story.  37S: 
Odun-ne  v.  Wiiikl^,  2  Oall. ,  81 ;  Orajry.  James, 
Pet.  C.  C,  894;  BavOU  t.  JKwra,  Dav.  Pat. 
Cas,,  361. 

3  That  the  court  below  erred  In  taltlog  the 
question  of  fact  from  tbe  jury. 

Upon  which  point  the  authorities  already 
cited  are  relied  on. 

The  defendant  in  error  submita  that  the 
court  below  was  rieht  in  refusing  the  prayer  on 
the  other  side  and  ^ving  the  instruction  which 

it  did. 

1.  As  to  the  rejected  prayer  of  the  plaintiff. 

This  prayer  asserted  the  essence  of  the  inven- 
tion to  consist  in  tbe  conical  form  adopted  by 
Uie  patentee,  and  rightly  so  asserted,  but  the 
conclusion  thence  drawn  was  a  rum  sequUur. 
It  was  that  any  other  form  was  a  violation. 
Had  the  patent  claimed  ttie  application  of  a 
principle  operating  through  the  form  of  a  cone, 
and  more  or  less  through  other  forms,  and 
claimed  the  principle  or  mode  of  operation 
through  whatever  shape  permitted  it,  there 
would  have  been  some  ground  for  tbe  deduc- 
tion. But  the  claim  la  confined  to  a  single 
form,  and  only  through  and  by  that  form  to 
the  principles  which  It  emixxlles;  and  if.  out  of 
many  forms  embodying  more  or  less  pi'rfectly 
the  same  mode  of  operation,  the  plaintiff  in  er- 
ror has  made  his  choice  of  tbe  t>est.  he  is  con- 
fined to  that  choice  and  the  rejection  wliich  it 
involves  of  all  other  forms  less  felicitous.  It 
may  be  admitted,  without  hesitation,  that  the 
BulKititution  of  mechanical  or  chemical  equiva- 
lents, as  they  are  called,  will  not  affect  che 
rights  of  a  patentee,  but  the  cases  in  wbicii 
this  principle  holds,  are  where  the  modue  oper- 
andi embraces  more  than  a  single  way  to  reach 
tbe  desired  end.  Where  the  invention  consists 
338*1  of  a  principle  embodied  in  *a  single 
form,  the  form  is  tbe  principle  and  the  princi- 
ple the  form,  and  there  can  be  no  violation  of 
the  prindpte  without  the  use  of  the  form. 
(Diiti*  V.  PcUmer,  3  Brockenbrough,  309.) 

2.  As  to  tbe  court's  instruction. 

The  construction  of  the  patent  was  exclusive- 
ly for  tbe  judge.  He  construed  it  correctly  as 
embracing  only  a  curvilinear  form.  It  necessa- 
rily followed  that,  as  the  mfringementa  relied 
on  consisted  only  in  tbe  Construction  of  recti- 
linear forms,  there  was  no  evidence  to  go  to  the 
jury  of  any  violation  of  tbe  patent,  and  it  was 
proper  in  Etim  so  to  instrua  them.  (Qreeaieaf 
V.  Mth,  9  PttL.  282.) 
7S0 


Mr.  Justice  Cnrtla  delivered  the  opuiioD  of  i 
the  court:  I 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Marj*- 
land.  The  plaintiff  in  error  brought  his  action 
in  that  court  for  an  infringement  of  liie  exclu- 
sive right  to  make,  use.  and  sell  "an  improve- 
ment m  cars  for  the  transportation  of  coal." 
Ac.,  granted  to  him  by  letters  patent,  bearing 
date  on  tbe  36th  day  of  June.  1M7:  and  the 
judgment  of  that  court  lieing  for  the  defend- 
ants, he  has  hrouglit  the  record  here  by  tbis 
writ  of  error. 

It  appears,  by  the  bill  of  exceptions,  that  the 
letters  patent  declared  on  were  duly  issued,  and 
that  their  validity  was  not  questioned:  biii  ttie 
defendants  denied  that  they  had  infringed  upon 
the  exclusive  right  of  the  plaintiff. 

On  such  a  trial,  two  questions  arise.  The 
first  is,  what  Is  the  thing  patented;  the  socowi, 
has  that  thing  been  constructod,  used  or  sold 
by  tbe  defendants. 

The  first  Is  a  question  of  law.  to  be  deter- 
mined by  the  court,  construing  tbe  letters  pat- 
ent, and  the  description  of  the  invcniion  and 
specification  of  claim  annexed  to  tbem.  Tbe 
second  is  a  question  of  fact,  to  be  submitted  to 
a  jury. 

In  this  case  it  is  alleged  the  court  constnieii 
tbe  specification  of  claim  erroneously,  sod 
thereby  withdrew  from  the  jun'  questions  which 
it  was  their  province  to  decide.  This  renders 
it  necessary  to  examine  the  letters  patent,  and 
the  schedule  annexed  to  them,  to  see  whether 
their  construction  by  the  Circuit  Court  wai 
correct. 

In  this,  as  in  most  patent  cases,  founded  on 
alleged  improvements  in  machines,  in  ord«r  to 
determine  what  is  the  thing  patented,  it  is  nec- 
essary to  inquire, 

1.  What  is  the  structure  or  device,  described 
by  the  patentee,  as  embodying  bis  inventiooT 

3.  What  mode  of  operation  is  introduced 
and  employed  by  this  structure  or  devicet 

8.  What  result  is  attained  by  means  of  thii 
mode  of  operation  V 

*4.  Does  the  specification  of  claim  [*330 
cover  the  described  mode  of  operation  by  whicli 
the  result  is  attained? 

Without  going  into  unnecessary  del^ls.  or 
referring  to  drawings,  it  may  be  stated  ihat  the 
structure,  described  by  tbis  patent,  is  the  body 
of  a  burden  railroad  car,  made  of  sheet  iron, 
the  upper  part  being  cylindrical,  and  the  lower 
part  in  the  form  of  a  frui>tum  of  a  cone,  tbe 
under  edge  of  which  has  a  flange  secured 
upon  it,  to  which  flange  a  movable  bottom  is 
attached.  Tbis  bottom  Is  made  movable,  m 
order  to  tliscbarge  the  load  throu^  tfac  tpei 
ture  left  by  removing  it. 

To  understand  the  mode  of  operation  intro- 
duced and  employed  by  means  of  this  form  of 
the  car  body,  it  is  oniy  necessary  to  state,  what 
appears  on  tbe  face  of  tbe  specification,  and 
was  testified  to  by  experts  at  the  trial  as  cor- 
rect, that,  by  reason  of  the  circular  form  of 
the  car  body,  tbe  pressure  of  the  load  outwanb 
was  equal  in  every  direction,  and  thna  the  load 
supported  itself  in  a  great  degree;  that,  by 
making  the  lower  part  conical,  this  priodpte 
of  action  operated  throughout  the  car.  with 
the  exception  of  the  small  Hpace  to  wbi<A  the  ' 
movat]^  bottom  was  attached;  that,  being  coo- 
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ical.  the  lower  part  of  the  car  could  be  carried 
down  below  the  truck,  between  the  wheels, 
tfaog  lowerioK  the  center  of  gravity  of  the  load : 
that  ihe  pressure  outwards  upon  all  parts  of 
the  circle  being  equal,  the  tensile  strength  of  the 
iron  was  used  to  a  much  greater  degree  than  in  a 
car  of  a  square  form;  and  flDally,  that  this  form 
of  the  lower  part  of  the  cfir  facilitated  the  com- 
plete dificharge  of  the  load  through  the  aper- 
ture, when  the  bottom  was  removed. 

It  thus  appears,  that  by  means  of  this  change 
of  form,  the  patootee  has  introduced  a  mode 
of  operation  not  before  employed  in  burden 
cars,  that  is  to  say.  nearlr  equal  pressure  inall 
directions  by  the  entire  load,  save  that  small 
part  which  rests  on  the  movable  bottom ;  the 
effects  of  which  are,  that  the  load,  in  a  great 
degree,  supports  itself,  and  the  tensile  strength 
of  the  iron  is  used,  while  at  the  same  time,  by 
reason  of  the  same  form,  the  center  of  gravity 
of  the  load  is  depressed,  and  its  discharge 
facilitated. 

The  practical  result  attained  by  this  mode  of 
operation  is  correctly  described  by  the  patentee; 
for  the  uncontradicted  evidence  at  the  trial 
showed  that  he  had  not  exaggerated  the  prac- 
tical advantage  of  his  inventwn.  The  q)ecifl- 
caUon  states: 

"The  transportatioa  of  coal,  and  all  other 
heavy  articles  in  lumps,  has  been  attended  with : 
great  injury  to  the  cars,  requiring  the  bodies ; 
to  be  constructed  with  great  strength  to  resist 
the  outward  pressure  on  the  sides,  as  well  as 
the  vertical  pressure  on  ibe  bottom,  due  not 
only  to  the  weight  of  the  mass,  but  the  mohil- 
1^  of  the  lumps  among  each  other  tending  to 
340*]  '  pack,*  as  *!t  is  technically  termed. 
^Experience  has  shown  that  cars,  on  the  old 
mode  of  construction,  cannot  be  made  to  carry 
a  load  greater  than  its  own  weight;  but,  by  my 
improvement,  I  am  enabled  to  make  cars  of 
greater  durability  than  those  heretofore  made, 
which  will  transport  double  their  own  weight 
of  coal,"&c. 

Having  thus  ascertained  what  is  the  structure 
described,  the  mode  of  operation  it  embodies, 
and  the  practical  result  attained,  the  next  in- 
quiry  is,  does  the  s^iflcation  of  claim  cover 
this  mode  of  operation,  by  which  this  result  is 
effected 

It  was  upon  this  question  the  case  turned  at 
the  trial  in  the  Oircait  Court. 

The  testimony  diowed  that  the  defendants 
had  made  cars  similar  to  the  plaintiff's,  except 
that  the  form  was  octagonal  instead  of  circular. 
There  was  evidence  tending  to  prove  that,  con- 
sidered in  reference  to  the  practical  uses  of  such 
a  car,  the  octagonal  car  was  sutistantially  the 
name  as  the  circular.  Amongst  other  witnesses 
on  this  point  was  James  Hillholland,  who  was 
called  by  the  defendants.   He  testified: 

"That  the  advantage  of  a  reduced  bottom 
of  the  car  was  obtained,  whether  the  car  was 
conical  or  octagonal;  that  the  strengthening  of 
the  bottom,  due  to  the  adoption  of  a  conical 
form,  was  the  same  when  the  octagonal  form 
was  adopted,  or  the  circular.  That  the  circu- 
lar form  was  the  best  to  resist  the  pressure,  as, 
for  Instance,  in  a  steam  boiler,  and  an  octag- 
onal one  better  than  the  square  form;  that  the 
octagonal  car  was  not  better  than  the  conical 
car;  that,  for  practical  purposes,  one  was  as 
good  as  the  other;  that  a  polygon  of  many  sides 
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would  be  equivalent  to  a  circle;  that  the  octa- 
gon car,  practicallv,  was  as  good  as  theconicul 
ones;  and  that,  suMtaotially,  the  witneft  saw 
no  difference  between  the  two." 

The  District  Judge,  who  presided  at  the  trial, 
ruled — 

That  while  the  patent  is  good  for  what  [is] 
described  therein,  a  conical  body,  in  whole  or 
in  part,  supported  in  any  of  the  modes  indi- 
cated for  a  mode  of  sustaining  a  conical  body 
on  a  carriage  or  truck,  and  drawing  the  same, 
and  to  those  principles  which  were  due  alone 
to  conical  vehicles,^  and  not  to  rectilinear 
bodies,  and  it  beinz  admitted  that  the  defend- 
ants' car  was  entirely  rectilinear,  that  there  was 
no  infringement  of  the  plaintiff's  patent. 

The  substance  of  this  ruling  was,  that  the 
claim  was  limited  to  the  particular  geometrical 
form  mentioned  in  the  specification ;  and  as  the 
defendants  had  not  made  cars  in  that  particular 
form,  there  could  be  no  infring^ent,  even  if 
the  cars  made  by  the  defendants  attained  the 
same  result  by  employing,  what  was  in  fact, 
the  same  mode  of  operation  as  that  described 
by  the  patentee.  We  think  this  ruling  was 
erroneous. 

'Under  our  law  a  patent  cannot  be  [*841 
granted  merely  for  a  change  of  form.  The 

Act  of  February  21,  1708.  sec.  2,  so  declared 
in  express  terms;  and  though  this  declaratory 
law  was  not  re-enacted  in  the  Patent  Act  of 
1886,  it  is  a  principle  which  necessarily  makes 
part  of  every  system  of  law  granting  patents 
for  new  inventions.  Merely  to  change  the 
form  of  a  machine  is  the  work  of  aconstructor, 
not  of  an  inventor;  such  a  clunge  connot  be 
deemed  an  invention.  Nor  does  tbeplalntiff's 
patent  rest  upon  such  a  change.  To  change 
the  form  of  an  existing  machine,  and  by  means 
of  such  change  to  introduce  and  employ  other 
mechanical  principlcB  or  natural  powers,  or,  as 
it  is  termed,  a  new  mode  of  operation,  and 
thus  attain  a  new  and  useful  result,  is  the  sub- 
ject of  a  patent.  Such  is  the  basis  on  which 
the  plaintiff's  patent  rests. 

Its  substance  is  a  new  mode  of  operation, b^ 
means  of  which  a  new  result  is  obtained.  It  is 
this  new  mode  of  operation  which  gives  it  the 
character  of  an  invention,  and  entitles  the  in- 
ventor to  a  patent;  and  this  new  mode  of  opera- 
tion is,  in  view  of  the  patent  law.  the  thing  en- 
titled to  protection.  The  patentee  may,  and 
should,  so  frame  his  specification  of  claim  as 
to  cover  this  new  mode  of  operation  which  he 
has  invented:  and  the  only  question  in  this  case 
is,  whether  he  has  done  so;  or  whether  he  has 
restricted  his  claim  to  one  particular  geometric- 
al form. 

There  being  evidence  in  the  case  tending  to 
show  that  other  forms  do  in  fact  embody  the 
plaintiff's  mode  of  operation,  and,  by  means  of 
It,  produce  the  same  new  and  useful  result,  the 
question  is,  whether  the  patentee  has  limited 
hia  claim  to  one  out  of  the  several  forma  which 
thus  embody  his  invention. 

Now,  while  it  is  undoubtedly  true  that  the 
patentee  may  so  restrict  his  claim  as  to  cover 
less  than  what  he  invented,  or  may  limit  it  to 
one  particular  fonn  of  machine,  excluding  all 
other  forms,  though  they  also  embody  his  in- 
vention, yet  such  an  interpretation  should  not 
be  put  upon  his  claim  if  it  can  fairly  be  con- 
strued otherwise,  and  this  for  two  reasons: 
46  781 
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1.  Because  the  reasonable  presumplion  is, 
that,  having  a  ju8t  right  to  cover  and  protect 
his  whole  invention,  he  intended  to  do  bo. 
{Haworth  v.  HardeastU,  Web.  P.  C,  484  ) 

2.  Because  specifications  are  to  be  construed 
libuvlly,  in  accordance  with  the  design  of  the 
Constitution  and  the  patent  laws  of  the  United 
Slates,  to  promote  tlje  progress  of  the  useful 
arts,  and  allow  inventors  to  retain  to  their  own 
use,  not  anything  which  is  matter  of  common 
right,  but  what  they  themselves  have  created. 
{Grant  v.  Raymond,  Pet..  818;  Amet  v.  Hovb- 
ard,  1  Sumn..  488,  485;  Blanehard  v.  Sprague. 
Zld.,  535,  539;  DatoUv.  Brown.  I  Wood.  & 
842*1  M.,  63,  57;  Ptsrker  v.  Hauorth.  *4  Mc- 
Lean, 373;  Le  Bay  v.  Tatham.  14  How..  181, 
and  opinion  of  Parke,  Baron,  there  quoted; 
JVeilsonv.  Harford.  Web.  P.  C,  841;  RusseU 
V.  Cowley.  Id.,  470;  Burden  v.  TTiTWiow,  de- 
cided at  the  present  term,  16  How.) 

The  claim  of  the  plaintiff  is  in  the  following 
words: 

"What  I  claim  as  my  invention,  and  desire 
to  secure  by  letters  patent,  is  making  the  body 
of  a  car  for  the  transportation  of  coal,  &c. ,  in 
the  form  of  a  frustum  of  a  cone,  substantially 
as  herein  described,  whereby  the  force  exerted 
by  the  wei^t  of  the  load  presses  equally  in  all 
directions,  and  does  not  tend  to  change  tJie  form 
thereof,  so  that  every  part  resists  its  equal  pro- 
portion, and  by  which,  also,  the  lower  part  is 
so  reduced  as  to  pass  down  within  the  truck 
frame  and  between  the  axles,  to  lower  the  cen- 
ter of  gravity  of  the  load  without  diminishing 
the  capacity  of  the  car  as  described. 

"  I  also  claim  extending  the  body  of  the  car 
below  the  connecting  pieces  of  the  truck  frame 
and  the  line  of  draught,  by  passing  the  connect- 
ing bars  of  the  truck  frame,  and  the  draught 
bar,  through  the  body  of  the  car.  sutietantlally 
as  described." 

It  is  generally  true,  when  a  ptateotee  de- 
scribes a  machine,  and  then  claims  it  as  de- 
scribed, that  he  is  understood  to  intend  to  claim, 
and  docs  by  law  actually  cover,  not  only  the 
precise  forms  he  has  described,  but  all  other 
forms  which  embody  his  invention:  it  being  a 
familiar  rule,  that  to  copy  the  principle  or 
mode  of  operation  described,  is  an  infringe- 
ment, although  such  copy  should  be  totally  un- 
like the  original  in  form  or  proportions. 

Why  should  not  this  rule  be  applied  to  this 
case? 

It  is  not  stifflcient  to  distinguish  this  case  to 
say.  that  here  the  indention  consists  in  a  change 
of  form,  and  the  patentee  has  claimed  one  form 

only. 

Patentable  improvements  in  machinery  are 
almost  always  made  by  changing  some  one  or 
more  forms  of  one  or  more  parts,  and  thereby 
introducing  some  mechanical  principle  or  mode 
of  action  not  preriomly  existing  in  the  machine, 
and  so  securing  a  new  or  improved  result. 
And,  in  the  numerous  cases  in  which  it  has 
been  held,  that  to  copy  the  patentee's  mode  of 
operation  was  an  infringement,  the  infringer 
had  got  forms  and  porportions  not  desciibed, 
and  not  in  terms  claimed.  If  it  were  not  so, 
no  question  of  infringement  could  arise.  If  the 
machioe  complaineaof  were  a  copy,  inform, 
of  (be  machine  described  in  the  specification, 
of  course  it  would  be  at  once  seen  to  be  be  an 
infringement    It  could  be  notblog  else.   It  is 
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only  ingenious  diversities  of  form  and  proper 
tion.  presenting  the  appearance  of  something 
unlike  the  thing  patented,  which  give  rise  to. 
questions;  and  the  property  of  inventors  would 
be  valueless,  if  it  *were  enough  for  the  [*843 
defendant  to  say,  your  improvement  coDsialed 
in  a  change  of  form;  you  describe  and  claim 
but  one  form;  I  have  not  taken  that,  and  so 
have  not  infringed. 

The  answer  is,  my  improvement  did  not  con- 
sist in  a  change  of  form,  but  in  the  new  em- 
ployment of  principles  or  powers  in  a  new 
mode  of  operation  embodied  in  a  form  by 
means  of  which  a  new  or  better  result  is  pro- 
duced ;  it  was  this  which  constituted  my  in- 
vention ;  this  you  have  copied,  changing  only 
the  form;  and  that  answer  is  justly  appuable 
to  this  patent. 

Undoubtedly  there  may  be  cases  in  which 
the  letters  patent  do  include  only  the  particular 
from  described  and  claimed.  jUvi$  v.  Painur, 
2  Brock..  309.  seems  to  have  been  one  of  those 
cases.  But  they  are  in  entire  accordance  with 
what  is  above  stated. 

The  reason  why  such  a  patent  covers  only 
one  geometrical  form,  is  not  that  the  patentee 
has  described  and  claimed  that  form  only;  it 
is  because  that  form  onl  v  is  capable  of  embody- 
ing his  invention ;  and  consequently,  if  the 
form  is  not  copied,  the  invention  is  not  used. 

Where  form  and  substance  are  inseparable, 
it  is  enough  to  look  at  the  form  only  Where 
they  are  separable ;  where  the  whole  substance 
of  the  invention  may  t>e  copied  in  a  different 
form,  it  is  the  duty  of  courts  and  juries  to  look 
through  the  form  for  the  substance  of  the  in- 
vention—for t^at  which  entitled  the  invent- 
or to  his  patent,  and  which  the  patent  was 
designed  to  secure;  where  that  Is  found,  there 
is  an  infringement;  and  it  la  not  a  defense, 
that  it  is  embodied  in  a  form  not  described, 
and  in  terms  claimed  by  the  patentee. 

Patentees  sometimes  add  to  their  claims  an 
express  declaration,  to  the  effect  that  the  claim 
extends  to  the  thing  patented,  however  its 
form  or  proportions  may  be  varied.  But  this 
is  iinnecessary.  The  law  so  interprets  the  daim 
without  the  addition  of  these  words.  The  ex- 
clusive right  to  the  thing  patented  is  not  se- 
cured, if  the  public  are  at  liberty  to  make  sub- 
stantial copies  of  it,  varying  its  form  or  pro- 
portions. And  therefore,  the  patentee,  having 
described  his  invention,  and  shown  its  prin- 
ciples, and  claimed  it  in  that  form  which  most 
perfectly  embodies  it,  is,  in  contemplation  of 
law,  deemed  to  claim  every  form  in  which  his 
invention  may  be  copied,  unless  he  maniffflts 
an  intention  to  disclaim  some  of  those  forms. 

Indeed,  it  is  difficult  to  perceive  how  any 
other  rule  could  be  applied,  practicably,  to 
cases  like  this.  How  is  a  question  of  the  in- 
fringement of  tliis  patent  to  be  tried?  It  may 
safely  be  assumed,  that  neither  the  patentee 
nor  any  other  constructer  has  made,  or  will 
make,  a  car  exactly  circular.  In  practice, 
deviations  from  a  true  circle  will  always  occur. 
How  near  to  a  *circle.  then,  must  a  car  1*344 
be,  in  order  to  infringef  May  it  be  slightly  ellip- 
tical, or  otherwise  depart  from  a  true  dick:, 
and  if  so,  bow  far? 

In  our  judgment,  the  only  answer  that  can 
be  given  to  these  questions  Is,  that  it  must  be 
so  near  to  a  true  circle  as  substantially  to  em- 
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body  the  patentee's  mode  of  operatioD,  and 
thereby  attain  the  same  kind  of  result  as  was 
reachM  by  his  Inrentton.  It  is  not  necessary 
that  the  defendant's  cars  should  employ  the 
plaintiff's  inventioc  to  as  good  advaott^Ee  as  he 
employed  it,  or  that  the  result  should  be  pre- 
cisely the  same  in  degree.  It  must  be  the  same 
in  k'ind,  and  effected  by  the  employment  of 
his  mode  of  operation  in  substance.  Whether, 
in  point  of  fact,  the  defendant's  cars  did  copy 
the  plaintiff's  invention,  in  the  sense  above  ex- 
plained, is  a  question  for  the  jury,  and  the  court 
below  erred  In  not  leaving  that  question  to 
them  upon  the  evidence  iit  the  case,  which 
tended  to  prove  the  affirmative. 

Th€jtu^fment  of  the  court  betote  mutt  be  re- 
versed. 

Mr.  Chief  Jtutke  Taney,  Mestra.  Juatieee 
Cfttron.  Daniel,  and  Campbell*  dissented. 

Mr,  Justice  Campbell: 
I  dissent  ttom  the  opinion  of  the  court  in 
this  case. 

The  plaintiff  claims  to  have  designed  and 
constructed  a  car  for  the  transportation  of  coat 
OD  railroads  which  shall  carry  the  heaviest 
load,  in  proportion  to  its  own  weight. 

His  d^gn  consists  in  the  adoption  of  the 
"conical  form"  "for  the  body  of  the  car." 
"whereby  the  weight  of  the  load  presses  equal- 
ly in  all  directions;"  does  not  "tend  to  change 
the  fonn  of  the  car;"  permits  it  "to  extend 
down  within  the  truck,  lowering  "the  center 
of  gravity  of  the  load,"  and  by  its  reduced  size 
at  the  bottom  adding  to  its  strength  and  dur- 
ability. He  claims  as  his  invention,  and  it  is 
the  whole  of  the  change  which  he  has  made  in 
the  manufacture  of  cars,  "ttie  making  of  the 
body  of  the  car  in  the  form  of  the  frustum  of 
a  Cone." 

It  is  agreed  that  a  circle  contains  a  ^;reater 
area  then  an^  figure  of  the  same  perimeter; 
tiiBt  the  conical  form  is  best  suit«l  to  resbt 
pressure  from  within,  and  that  the  reduced 
size  at  the  bottom  of  the  car  is  favorable  to  its 
strength.  The  introduction  of  the  cars  of  the 
plaintiff,  upon  the  railroad,  for  the  transporta- 
tion of  coal,  was  attended  by  a  great  increase 
of  the  loads  in  proportion  to  the  weight  of  the 
car.  Th<^  merits  of  the  design  are  frankly  con- 
ceded. Nevertheless,  it  is  notorious,  that  there 
dues  exist  a  very  great  variety  of  vessels  in  com- 
mon domestic  use,  "of  a  conical  form,"  or, 
"of  the  form  of  the  frustum  of  a  cone,"  for 
the  reception  and  transportation  of  articles  of 
34S*]  prime  *necesBity  and  constant  demand, 
such  as  Water,  coeA,  food,  clothing,  &c.  It  is 
also  true  that  the  properties  of  the  circle,  and 
of  circular  forms  alluded  to  In  the  patent  of  the 

elaintiff,  are  understood,  and  appreciated,  and 
ave  been  ap^ied  in  every  department  of  me- 
chanic art.  One  cannot  doubt  that  a  requisi- 
tion from  the  transportation  companies  for  cars 
of  a  diminished  weight,  and  an  increased  ca- 
pacity, upon  the  machinists  and  en^neers  con- 
nected with  the  business,  would  have  been  an- 
swered promptly  by  a  suggestion  of  a  change 
in  the  form  of  the  car.  The  merit  of  the  plaint- 
iff seems  to  consist  in  the  perfection  of  his 
design,  and  bis  clear  statement  of  tlie  scientiSc 
principle  it  contains. 
There  arises  in  my  mind  a  strong  if  not  In- 
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superable  objection  to  the  admission  of  the 
claim,  in  the  patent  for  "  the  conical  form,"  ' '  or 
the  form  of  the  frustum  of  a  cone,"  as  an  In- 
vention. Or  that  any  machinist  or  engineer 
can  appropriate  by  patent  a  form  whose  prop- 
erties are  universally  understood,  and  which  is 
in  very  common  use,  !n  consequence  of  those 
properties,  for  purposes  strictly  analogous.  The 
authority  of  adjudged  cases  seems  to  me  strongly 
opposed  to  the  claim.  {Jloieh/aes  v.  Greenw^, 
11  How.,  24B;  Loth  t.  Hague,  Web.  Pat.  Gas.. 
207;  Wlnane  t.  Providenee  Railroad  Compiiny, 
3  Story,  412;  2  Id.,  IfiO;  2  Car.  &  Kir.,  1022; 
3  W.  H,  &Gord.,  427.) 

Conceding,  however,  that  the  invention  was 
patentable,  and  this  seems  to  have  been  con- 
ceded in  the  Circuit  Court,  the  inquiry  is,  what 
is  the  extent  of  the  claim?  The  plaintiff  pro- 
fesses to  have  made  an  improvement  in  the  form 
of  a  vehicle,  which  has  been  a  longtime  in  use, 
and  exists  in  a  variety  of  forms.  He  professes 
to  have  discovered  the  precise  form  most  fitted 
for  the  objects  in  view.  He  describes  this  form, 
as  the  matter  of  bis  invention,  and  the  principle 
he  develops  applies  to  no  other  form.  Forthis  he 
claims  his  patent.  Weareauihorized  toconcltide, 
that  his  predse  and  definite  spedflcation  and 
cldm  were  designed  to  ascertdn  exactly  the 
limits  of  his  invention.  {Davie  v.  Palmer,  2 
Brock.,  298.) 

The  car  of  the  defendants  is  of  an  octagonal 
form,  with  an  octagonal  pyramidical  base. 
There  was  no  contradiction,  in  the  evidence 
given  at  the  trial,  in  reference'  to  its  descrip- 
tion, nor  as  to  the  substantial  effects  of  its  use 
and  operation.  In  the  size,  thickness  of  the 
metal  employed  in  its  construction,  weight,  and 
substantial  and  profitable  results,  the  one  car 
does  not  materially  vary  from  the  other.  The 
difference  consists  in  the  form,  and  in  that,  it 
is  visible  and  palpable. 

The  Circuit  Court,  acting  upon  these  facts, 
of  whidi  there  was  no  dispute,  instructed  the 
jury  that  an  infringement  of  the  plaintiff's  pat- 
ent had  not  taken  place.  I  do  not  find  the 
question  *before  the  court  a  compound  [*348 
question  of  law  and  fact.  The  facts  were  all 
ascertained,  and  upon  no  construction  of  those 
facts  was  the  plaintiff,  in  my  opinion,  entitled 
to  a  judgment. 

In  theo^,  the  plaintiff's  car  is  BU[>erior  to  all 
others.  His  car  displays  the  qualities  which 
his  specification  distinguishes.  The  equal  press- 
ure of  the  load  in  all  directions:  the  tenaency 
to  preserve  the  form,  notwithstanding  the  press- 
ure of  the  load ;  the  absence  of  the  cross  strain ; 
the  lowering  of  the  center  of  the  gravity  of  the 
load — are  advanta^  which  it  possesses  in  a  su- 
perior degree  to  that  of  the  defendants'.  -Tet 
Uie  experts  say  that  there  is  no  appreciable  dif- 
ference in  the  substantial  results  afforded  by 
the  two. 

The  cause  for  this  must  be  looked  for  in  a 
source  extrinsic  to  the  mere  form  of  the  vehi- 
cles. Nor  is  it  di£9cult  to  detect  the  cause  for 
this  indentity  In  the  results  in  such  a  source. 

The  coarse,  heavy,  cumbrous  operations  of 
coal  tranwortation  do  not  admit  of  the  manu- 
facture of  cars  upon  nice  mathematical  for- 
mulas, nor  can  the  loads  be  adjusted  with  much 
reference  to  exactness.  There  is  a  liabllitv  to 
violent  percussions  and  extraordinary  struns, 
which  must  be  provided  fw  by  an  excess  in  the 
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weight  and  thickness  of  the  material  used. 
Then,  unless  the  difference  ia  the  weigtit  of 
tlie  Irad  is  great,  there  will  be  no  correspoDdent 
difference  m  the  receipts  of  the  transportation 
companies. 

The  patentee,  not  exaggerating  the  theoret- 
ical Buperiorlty  of  the  form  of  his  car,  over- 
looked those  facts  which  reduced  its  practical 
value  to  the  level  of  cars  of  a  form  wideljr  vari- 
ant from  his  own.  The  object  or  tbia  suit  is  to 
repair  that  defect  of  observation.  It  is,  that 
this  court  sliall  extend,  by  construction,  the 
scope  of  operation  of  his  patent,  to  embrace 
every  form  which  in  practice  will  yield  a  re- 
sult su^tantially  equal  or  approximate  to  hts 
own. 

In  the  instruction  asked  for  by  the  plaintiff. 
"  form  and  circumstances  "  are  treated  as  more 
or  leas  immaterial,  but  the  verdict  is  claimed  if 
the  defendants  have  constructed  cars  "which, 
substautially  on  tlie  same  principle  and  in  the 
same  mode  of  operation,  accomplish  the  same 
result." 

The  principle  stated  in  the  patent  applies  only 
to  circular  forms. 

The  modes  of  operation  Id  coal  transporta- 
tion have  experienced  no  change  from  the  Bktll 
of  the  plaintiff,  except  by  the  change  from  the 
rectilineal  figure  to  the  circular. 

The  defendant  adheres  to  the  rectilineal  form. 
The  result  accomplished  by  the  use  of  the  two 
cars  is  the  same— a  more  economical  Irans- 
portation  of  coal.  This  result  it  is  that  the 
847*]  *plaintiff  desires  to  appropriate,  but  this 
cannot  be  permitted.  (Curtis  on  Patents,  sees. 
4,  26,  27,  86,  87.  88;  2  Story,  408.  411.) 

In  the  case  of  Aiken  v.  Bemii,  3  Wood.  & 
H.,  849,  the  learned  Judge  said:  "  When  a  pat- 
entee chooses  to  cover  with  his  patent  the  mate- 
rial of  which  a  part  of  his  machine  Is  composed, 
he  entirely  endangers  bis  right  to  prosecute 
when  a  different  and  inferior  material  la  em- 
ployed, and  one  which  he  himself,  after  repeated 
experiment,  had  rejected." 

The  plaintiff  con  Ones  his  claim  to  the  use  of 
the  conical  form,  and  excludes  from  his  speci- 
fication any  allusion  to  any  other.  He  must 
have  done  so  advisedly.  He  might  have  been 
unwilling  to  expose  the  validity  of  his  patent, 
by  the  assertion  of  a  right  to  any  othpr.  Can 
be  abandon  the  ground  of  his  patent,  and  ask 
now  for  the  exclusive  use  of  all  cars  which,  by 
experiment,  shall  be  found  to  yield  the  advan- 
tages which  he  anticipated  for  conical  cars 
only? 

The  claim  of  to-day  is,  tliat  an  octagonal  car 
to  an  infringement  of  Ihto  patent.  Will  this  be 
the  limit  to  that  claim?  Who  can  tell  the 
bounds  within  which  the  mechanical  industry 
of  the  country  may  freely  exert  iuelf  t  What 
lestraints  does  this  patent  impose  in  this  branch 
of  mechanic  art? 

To  escape  the  incessant  and  intense  competi- 
tion which  exists  in  every  department  of  indus- 
try, it  is  not  strange  that  persons  should  seek 
the  cover  of  the  ratent  Act,  for  any  happy  ef- 
fort of  contrivance  or  construction;  nor  that 
patents  diould  be  very  frequently  employed  to 
obstruct  invention,  and  to  deter  from  legitimate 
operations  of  skill  and  ingenuity.  This  danger 
waH  foreseen,  and  provided  for,  in  the  Patent 
Act.  The  [Mtentee  is  obliged,  by  law,  to  de- 
scribe his  invention,  in  such  full,  dear  and 
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exact  terms,  that  from  the  description,  the  is- 
vention  may  be  constructed  and  used.  Its  prin- 
ciple and  modes  of  operation  must  be  explained; 
and  the  invention  shall  particularly  "  specify 
and  point "  out  what  he  claims  as  his  inventii^. 
Fullness,  clearness,  exactness,  preciseness  and 
particularity,  in  the  description  of  the  inven- 
tion, its  principle  and  of  the  matter  claimed  t<i 
t)e  invented,  will  alone  fulfill  the  demands  6f 
Congress  or  the  wants  of  the  country.  Noth- 
ing, m  the  administration  of  this  law.  will  be 
more  mischievous,  more  productive  of  oppres- 
sive and  costly  litigation,  of  exorbitant  and  un- 
just pretensions  and  vexatious  demands,  more 
mjunouB  to  labor,  than  a  relaxation  of  these 
wise  and  salutary  requisitions  of  the  Act  of 
Congress.  In  my  judgment,  the  principles  ^ 
legal  Interpretation,  as  well  as  the  public  inter- 
est, require  that  thto  language  of  this  statute 
shall  have  its  full  significance  and  import 

In  this  case  the  language  of  the  patent  is  full, 
clear  and  exact.  The  claim  is  particular  aod 
specific. 

'Neither  the  specification  nor  the  [*348 
claim,  in  my  opinion,  embraces  the  workmao- 
sbip  of  the  defendants,  I  therefore  respectfully 
dissent  from  the  Judgment  of  the  court,  wbidi 
implies  the  contrary. 

ORDER. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  was  arffued  by  counsel;  on  consideratifHi 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  Mid 
Circuit  Court  in  this  cause  be.  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  came 
be,  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  award  a 
Denire  faeiat  de  novo. 

Cited— 1  Otto,  188:  6  Otto,  fW;  «  Otto.  2aO:  S 
iHugtieB,2H;  2Bond,e6;  :fCnBb.,M9:  SDlotcfif., 
198;  16  Blatchf..  CBS;  1  Holmes,  118. 


CLINTOX  WALWORTH.  Plaintiff  hi  Brmr, 

V. 

JAMES  EXEELAND.  amd  HANNAH,  Hu 
Wipe,  and  FRANCES  C0RNELIU8  FOS- 
TER. JkKD  WILLIAM  FOSTER,  Infants,  bjr 
their  next  Friend,  Jambs  Kkeblakd. 

RefuixU  of  State  Court  to  allow  dfffn$e.  that  om- 
iTact  tued  on  wan  made  in  fraud  of  Act  of 
Congreu,  will  mt  give  this  court  Jurudtetio*. 

Where  a  case  whb  decFde  df  d  a  State  Court  ■galasl 
a  party,  who  was  ordored  to  convey  certain  land, 
and  he  brought  the  case  up  lo  this  court  upun  Uw 

fr  round  that  the  contract  for  thecoDvcyant.'eof  tbe 
und  was  contrary- to  the  laws  of  the  Cnftori  Ststce, 
this  is  not  enoufrn  to  give  Jiirimllction  tolhls court 
under  the  25tb  section  of  the  Judiciary  Avti 

The  State  Court  decided  against  htm  u)>on  the 
ground  that  the  opposite  party  was  innocent  ni 
all  design  to  coutravone  the  laws  of  tbe  Dnlted 
«taic8. 

But  even  if  the  Stat*  Court  had  enforced  a  wq- 


KOTK.— When  court  wQl  decree  eonpemnce<^tand 
situated  beymd  its  tcrritvrial  juriadtctlim-  ^xcife 
verfwrnanee.  See  note  to  OaJtej  v.  Bennett,  It 
How.,  83. 
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tract,  wbtcb  WM  fraudulent  and  TOld,  the  losing 
party  hxs  no  right  which  he  oao  enforce  in  this 
court,  which  cannot  therefore  take  jarlBdiotion 
over  the  case. 

THIS  case  was  brought  up  from  the  Supreme 
Oourt  of  the  State  of  Wisconidn.  by  a  writ 
of  error  Issued  under  the  35th  section  of  the 
Judiciary  Act. 

The  case  is  stated  in  theopioion  of  the  court. 
It  waa  submitted  on  a  prioted  brief  by  Mr. 
Smith  on  behalf  of  Ibe  plaintiff  in  error,  and 
argued  by  Mr.  Bwstor  for  the  defendants  in 
error. 

The  counsel  for  the  plainUff  in  error  made 
the  following  points: 

Ist.  The  contract  in  which  this  suit  originated 
yras  made  in  violation  of  the  Act  of  Congress 
approved  March  3d,  1807,  entitled  "  An  Act 
to  prevent  settlements  being  made  on  lands 
<'edud  to  the  United  Siat^,  unUl  authorized  by 
law.  (3U.  S.  Stat.,  445.) 
349*J  *The  first  section  prohibits  the  occu- 
pation and  culUvation  of  the  public  lands, 
under  the  penalty  of  forfeiture  of  all  the  right 
and  claim  of  the  occupant. 

The  fourth  section  provides  for  the  removal 
of  such  occupants  and  their  punisfament  by  fine 
and  imprisonment. 

At  the  lime  all  the  contracts  connected-with 
the  land  in  question,  to  which  Walworth  was 
a  party,  were  made,  there  was  no  pre-emption 
law  of  the  United  States  in  force.  £very  occu- 
pant of  the  public  lands  was  a  trespasser  and 
occupied  in  violation  of  the  Act  of  8d  of 
Harcb.  1807,  unless  he  had  permission  pursuant 
)o  the  provisions  of  the  sewnd  secUoa  of  that 
Act. 

Sd.  The  bond  of  Walworth  to  Arnold,  and 
the  contract  In  which  it  originated,  were  made 
in  violation  of  the  4th  section  of  the  Act  of 
Gonfress  of  the  Slst  of  March,  1880.  (U.  S. 
Stat..  Vol.  VIII.,  p.  278.) 

Sd.  These  agreements  respectini;  this  land 
between  Frisbee  and  Walworth.  FrislMje  and 
Amold.8nd  Walworth  and  Amold.all  CHiginaled 
In,  and  were  part  of,  a  combination  to  hinder 
and  prevent,  at  first,  any  other  person  than 
Frisbee,  and  after  his  sale,  any  other  than 
Walworth,  from  purchasing  the  land  at  the 
public  sales  of  the  United  States.  There  was  a 
double  combination.  Walworth,  Arnold  and 
Frisbee,  combined  together,  and  they  also  com- 
bined with  and  became  a  part  of  the  general 
organization  of  the  settlers  upon  the  public 
lands  in  the  Milwaukee  land  district,  to  prevent 
anyone,  excepting  the  actual  claimant  under  ihe 
ruu«  of  such  organization,  from  purchasing 
such  lands  at  the  public  sales. 

4th.  Frisbee  tt»titic8  that  whether  the  title 
wa^  obtained  by  pre-emption  or  under  the  claim 
laws,  the  title  to  the  land,  accoi^ing  to  the 
orginal  contract,  was  to  come  to  him;  that  is, 
he  was  to  purchase  direct  from  the  United 
States,  and  convey  one  half  to  Walworth:  and 
he  (Walworth)  for  that  one  half  was  to  fumiah 
money  to  pay  for  the  whole,  in  addition  to  tbe 
$10U  he  paid  Frist>ee  at  the  time  of  making 
the  original  contract,  la  other  words,  he  was 
to  give  something  more  tbao  the  price  for 
which  the  land  should  be  purchased  of  the 
United  States. 

This  contract  was  clearly  within  both  the 
spirit  and  the  letter  of  the  Act  of  Slst  March, 
Howard  16. 


1880,  which  declares  all  such  contracts  abso- 
lutely void. 

6tb.  The  contract  between  Walworth  and 
Arnold,  if  ever  valid,  was  annulled  or  rendered 
impossible  to  be  performed  by  the  Act  of  Con- 
gress, passed  18th  day  of  June.  1888,  entitled 
"  An  Act  to  grant  a  quantity  of  land  to  the 
Territory  of  Wisconsin  for  the  purpose  of  aid- 
ing to  open  a  canal  to  connect  the  waters  of 
Lake  Michigan  with  those  of  Rock  River. 

The  counsel  for  the  defendant  in  error  moved 
to  dismiss  the  'case  for  want  of  juris  [*350 
diction,  and  on  that  motion  and  on  the  argu- 
ment of  the  case,  relied  on  the  following  points: 

I.  Foster,  the  plaintiff  in  the  court  below, 
purchased  from  Arnold  tbe  land  in  question, 
and  took  the  assignment  of  the  title  bond  ex- 
ecuted by  Walworth,  without  any  knowledge 
of,  or  participation  in,  the  illegality  (if  any 
existed)  l)etween  Frisbee  and  Walworth.  He 
expended  his  money  in  the  purchase  and  im- 
provement of  the  land,  without  any  design  to 
violate  or  encoun^  the  violation  of  law. 

He  therefore  contends  that  Walworth  cannot 
set  up  the  defense  of  illegality  against  him. 

1.  Because  they  are  not  in  part  delieto. 

2.  Because  be  was  able  to  establish  his  case 
as  stated  in  his  bill,  and  claim  specific  per- 
formance of  the  contract,  without  relyiiw  on 
the  illegal  contract  alleged  by  Walworth  to 
exist  between  Frisbee  and  Walworth. 

On  this  point  the  defendant  in  error  will  rely 
•on  the  following  cases:  Faikney  v.  Bej/runu,  4 
Burr.,  2070  ;  3.  C,  1  W.  Bl.,  638:  Petrie  v. 
Hannay,  8  T.  R.,  418;  Simpaan  v.  BUm,  7 
Taunt..  246;  Fivaz  v.  NiehoUa.  8  M.,  G.  &  8., 
501-553;  Eng.  Com.  Law.  501;  Bunn  v.  W»n- 
throp.  1  Johns.  C,  S37:  miit  v.  Nitamo,  Lloyd 
&  Goold,  838;  10  Cond.  Bng  C,  588:  Lewi» 
Davi9on.  4  Mees.  &  Wels..  654.) 

II.  Thiscourtliasnotjurisdiction,  because  the 
decision  of  the  Supreme  Court  of  Wisconsin  does 
not  question  the  validity  of  any  of  the  statutes 
referred  to  in  the  assignment  of  errors,  nor  has 
the  plaintiff  in  error  set  up  any  right,  title, 
privilege,  or  exemption  under  said  statutes  or 
any  of  them. 

III.  The  Supreme  Court  of  Wisconsin  has 
not  misconstrued  the  Acts  of  Congress  named 
in  tbe  assignment  of  errors. 

On  these  points  the  defendant  in  error  will 
refer  to  the  Acts  of  Congress  and  authorities 
mentioned  below: 

The  Judiciary  Act,  1  Stat,  at  Ziaige,  85,  L. 
&  B.  's  edition.  An  Act  to  prevent  Settlements, 
etc.,  2  Jd.,  445.  An  Act  for  the  relief,  etc.,  4 
Id.,  891,  302.  An  Act  to  grant,  etc.,  5  Stat,  at 
Large,  245.  An  Act  regulating  grants,  etc., 
south  of  Tennessee,  2  Id.,  pp.  220,  2S0,  sees. 
2.  3, 1808.  An  Act  supplementary,  etc.,  3  Id., 
ch.  48,  sec.  5. 1805.  An  Act  to  authorize  the 
State  of  Tennessee,  etc..  1806.  ch.  81.  sec.  2, 
condition,  and  2d  proviso.  2  Id..  383.  An  Act 
regulating  grants  of  land  in  Michigan,  1807. 
ch.  34.  sec.  2.  p.  438.  Vol.  II.  An  Act  supple- 
mental, etc.,  1808,  ch.  10.  sec.  1,  p.  455,  Vol. 
II.  1808,  ch.  40.  6ec.  6,  p.  480.  an  Act  con- 
cerning sales.  1808,  ch.  67,  sec.  3,  p.  503,  an 
Act  supplemental,  etc.  Act  of  1811,  ch.  46, 
sec.  4,  iBt  proviso,  Vol.  II.,  p.  664,  preference 
given  to  occupants.  1818,  ch.  20.  sec.  1.  p. 
797.  preference,  in  sales  in  Illinois  territory, 
given  to  settlers.   1814,  ch.  61,  sec  4,  p.  126, 
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351*]  Vol.  III.,  pre-emption  *to  settlers  In 
lUiaois  prior  to  February  5,  1818.  1815,  ch. 
68,  sec.  8.  p.  218.  Vol.  III.  1816.  ch.  101.  sec.  1. 
p.  807,  Vol  m.   1816.  ch.  168,  aecB.  1,  8,  and 

Sp.  830,  381.  18S0.  eh.  88.  p.  S78.  1826,  ch. 
3,  Vol.  IV. ,  p.  154,  pre-emptions  to  settlers  in 
Alabama,  Mississippi,  and  Florida.  1880,  ch. 
208.  Vol.  IV..  p.  480.  1884.  ch.  64,  Vol.  IV., 
p.  678.  1838,  ch.  119,  Vol  V.,  p.  251.  Piatt 
T.  Oliv&r  et  al..  2  McLean.  27b;  Otiver  v.  Piatt, 
8  How.,  410,  411. 

Mr.  Chi^  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  directed  to  the  Sufn^me  Court  of  the 
State  of  Wisconsin. 

A  bill  in  equity  was  filed  in  the  Milwaukee 
District  Court  of  that  State  by  Gustavus  A. 
Foster,  u^st  Walworth,  the  i^intifl  in 
error,  to  oBudn  the  spedflc  perfonnance  of  a 
contract  for  the  conveyance  of  a  certain  quar- 
ter section  of  land  described  in  the  bill.  The 
contract  under  which  the  complainant  claims 
is  set  out  in  the  bill;  and,  as  he  alleges,  was 
made  by  Walworth  with  a  certain  Jonathan 
E.  Arnold;  that  the  land  in  quettion  had  at 
that  time  been  surveyed  by  the  government,  but 
not  offered  for  sale;  and  that  Arnold,  in  pur- 
suance of  and  in  execution  of  the  agreement 
with  Walworth,  entered  upon  and  took  pos- 
session of  it,  and  afterwards  assigned  his  inter- 
est to  the  complainant,  who  took  possession  and 
Still  held  the  posHeesion  when  his  billwasfiled; 
that  Walworth  had  bec<Hnetbe  purchaser,  pur- 
suant to  his  agreement  with  Arnold;  atid  ob- 
tained a  Iwal  title  from  the  United  ^tes;  and 
was  bound,  under  that  agreement  and  the  as- 
signment of  Arnold  above  mentioned,  to  con- 
vey the  land  to  the  complainaot. 

Foster  died  pending  the  suit,  and  the  defend- 
ants in  error  are  his  legal  representatives. 

Walworth,  in  hla  answer,  alleges  that  the 
original  contract  in  relation  to  this  land,  was 
between  him  and  a  man  by  the  name  of  Fris- 
bee ;  that  Frisbee  transferred  his  interest  to 
Arnold,  who  agreed  to  take  his  place,  and 
fulfill  his  part  of  the  agreement;  and  that  the 
contract  with  Arnold  was  made  upon  that  con- 
dition. He  admits  that  Arnold  conveyed  his 
interest  to  Foster.  He  also  gives  in  much  de- 
tail the  several  contracts;  the  understandinff 
of  the  respective  parties  at  the  time,  as  he  al- 
leges it  to  have  been;  their  acts  afterwards; 
the  object  of  the  agreement,  and  the  circum- 
stances under  which  he  afterwards  became  the 
purchaser  of  the  land  claimed.  And  he  denies 
tliat  there  was  any  valuable  consideration 
moving  from  Frisbee  or  Arnold  to  him  to  sup- 
port the  contract;  and  if  there  was,  he  denies 
the  construction  given  by  the  complainant  to 
the  agreement;  and  denies,  also,  that  his  sub- 
sequent purchase  from  the  government  was 
made  under  it.  He  alleges  that  neither  Fria- 
352*]  bee  nor  Arnold  'performed  their  part 
of  the  contract;  and,  moreover,  that  the  con- 
tract was  void,  because  its  object  and  purpose 
was  to  prevent  competition  for  public  luids, 
when  offered  at  auction  by  the  government, 
and  therefore  against  the  policy  of  the  law. 

Testimony  was  taken  on  both  sider,  and  at 
the  final  hearing,  the  court,  by  Its  decree,  di- 
rected Walworth  to  convey  to  the  df^dants 


in  error  the  one  half  of  the  quarter  section  m 
question.  Walworth  appealed  to  the  Supreme 
Court  of  the  8tate,  where  the  decree  was  af- 
firmed. And  this  writ  of  error  is  brought  to 
revise  that  decree. 

Upon  looking  into  the  proceedings  in  tlK 
state  court,  we  should  be  at  a  loss  to  under- 
stand  bow  this  court  could  be  supposed  to  have 
jurisdiction  upon  this  writ  of  error,  over  soy 
of  the  questions  decided  in  the  state  court,  if 
the  whited  argument  Id  behalf  of  the  plaint- 
Ifls  in  error  bad  not  pointed  to  the  one  od 
which  he  relies.  For  we  do  not  see  that  Wal- 
worth set  up  any  right  or  title  under  an  Act  of 
Congress;  or  that  any  of  the  continegndes 
took  place  at  the  trial  which  gave  jurisdicuoo 
to  this  court  under  the  twenty-fifth  section  of 
the  Act  of  1789. 

But  it  appears  that  he  claims  the  right  to 
remove  the  case  to  this  court  upon  the  follow- 
iog  ground:  he  allies  in  his  answer,  that  at 
the  time  of  his  contract  with  Frisbee.  and  also 
with  Arnold,  there  was  no  Act  of  Congreas 
which  authorized  them  to  settle  on  this  hod, 
or  gave  any  right  of  pre-emption  to  those  who 
had  settled  on  them;  that  they  were  trespass- 
ers, and  had  illwally  combined  with  a  large 
body  of  men  of  like  character,  who  had  set- 
tled upon  the  public  lands  in  that  district,  to 
prevent  them  for  selling  for  more  than  onedot- 
iar  and  twenly-five  cents  the  acre,  and  to  se- 
cure to  each  other  at  that  price  the  land  they 
had  respectively  selected.  And  he  further 
states,  that  these  settlers  had  adopted  rules  and 
established  a  land  oflioe  in  which  their  req>ect- 
ive  clahns  were  to  be  entered:  and  had  agned, 
that  if  the  government  refused  to  grant  the 
right  of  pre-emption  at  the  price  above  named, 
and  directed  them  to  be  sold  at  public  auction, 
the  settlers  would,  by  force  aod  terror— or,  as 
he  terms  it,  "  by  club  or  Lynch  law  " — prevent 
anyone  from  bidding  against  the  settler  for  the 
land  he  had  entered  at  their  laod  office;  and 
would,  by  such  means,  enable  him  to  buy  it  at 
the  lowest  government  price,  that  is,  at  one 
dollar  and  tweoty-five  cente  an  acre.  Aod 
that  under  the  agreement  between  Frisbee  and 
himself,  Frisbee  was  to  hold  possessioo,  and 
have  bis  cUiim  entered  at  the  settlers'  laod  of- 
fice; and  if  Congress  should  give  the  right  of 
pre-emption  at  the  lowest  government  price, 
he  andFtisbee  or  Arnold  were  to  share  in  the 
profits,  Walworth  to  furnish  the  money  to  pay 
for  it.  And  if  no  right  of  pre-emption  was 
given,  Walworth  was  permitted  to  buy.  under 
the  "settlers'  regulations,  at  that  price,  [*35S 
and  the  profits  in  that  case  also  to  be  shared  be- 
tween the  parties.  And  that  thesecontracts  wen 
in  violation  of  the  Acts  of  Congress,  in  relatioo  to 
the  sales  of  public  lands,  and  contrary  to  pub- 
lic policy,  and,  therefore,  void.  Such  is  the 
substance  of  his  defense  on  thispariuf  tlwcase, 
so  far  as  we  can  gather  it  from  his  aoswer 
(which  is  by  no  means  clear  in  Its  statemcDts), 
and  from  the  evidence  he  offered  to  support  it, 
and  the  printed  argument  tiled  in  his  behalf. 

It  is  due  to  the  state  court  to  say.  that  ia  its 
decree,  it  declares  that  such  a  contract  would 
be  void;  and  it  decreed  io  favor  of  lbs  ooo- 
plaioants  upon  the  ground  that  it  was  noi 
proved,  by  legal  testimony,  that  either  FriKbee 
or  Arnold  had  undertaken  to  associate  tlieia 
selves  with  the  Illegal  combination  of  aeUkn. 
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or  to  use  any  other  unlawful  means,  to  enable 
Walworth  to  buy  the  land  in  question  at  a  re- 
duced price. 

But  if  il  bad  been  otberwise,  and  the  state 
court  had  commilted  so  gross  an  error  as  to 
say  that  a  contract,  forbidden  by  an  Act  of 
GongresB,  or  against  its  policy,  was  not  fraudu- 
lent and  void;  and  that  it  might  be  enforced  in 
a  court  of  justice,  it  would  not  follow  that  this 
writ  of  error  could  be  maintained.  In  order  to 
bring  himself  within  the  twcnty-^fth  section 
of  the  Act  of  1789,  he  roust  show  that  be 
claimed  some  right,  some  interest,  whiL-h  the 
law  reci^izes  and  protects,  and  which  was 
denied  to  him  in  the  state  court.  But  this  Act 
of  Congress  certiunly  gives  him  no  right  to  pro- 
tecUon  from  the  consequences  of  a  contract 
made  in  violation  of  law.  Such  a  contract,  it 
is  true,  would  not  be  enforced  against  bim  iu  a 
court  of  justice:  not  on  account  of  bis  own 
rights  or  merits,  but  from  the  want  of  merits 
and  good  conscience  in  the  party  asking  the  aid 
of  the  court.  But  to  support  this  writ  of  error, 
he  most  clum  a  right  which.  If  well  founded, 
he  would  be  able  to  assert  In  a  court  of  justice, 
upon  its  own  merits,  and  by  its  own  strength. 
ao  such  right  is  claimed  in  the  answer  of  the 
plaintiff  in  error.  And  indeed  it  would  be  a 
novelty  in  legislation  and  in  public  policy  if 
Congress  haa  taken  so  much  pains  to  provide 
for  tbe  protection  of  persons  who  had  com- 
bined with  others  to  perpetrate  a  fraud  on  the 
United  States,  and  found  themselves  in  tbe  end 
tbe  sufferers  by  the  speculatioQ;  or  who,  by 
tbe  error  of  a  state  court,  had  been  compelled 
to  share  its  gains  with  their  associates  iq  the 
fraud.  The  right  or  interest  claimed  in  the 
state  court  must  be  of  a  very  different  charac- 
ter, to  entitle  him  to  the  protection  of  the  Act 
of  1789.  It  has  already  been  so  decided  in  this 
«onrt  in  the  case  of  UaeU  et  at.  v.  Dmida&n,  7 
How.,  769. 

Neither  can  the  writ  of  error  be  supported 
-304*]  on  the  ground  that  *WaIworth  was  un- 
able to  purchase,  at  $1.35  per  acre,  another  por- 
tion of  the  land  mentioned  in  tlie  contracts,  in 
consequence  of  its  subsequent  cecsion  the 
United  States  to  the  Territory  of  Wisconsin. 
Whether  that  cession,  and  the  enhanced  price 
31  which  it  was  held,  absolved  him  from  the 
obligation  of  performing  any  part  of  the  con- 
tract, depended  altogether  upon  its  construc- 
tion. The  rights  of  the  parties  did  not  depend 
-on  Uie  Act  of  Congress  making  the  cession, 
but  upon  tbe  contract  into  which  they  bad- 
entered.  And  the  construction  of  that  agree- 
ment, and  the  rights  and  obligationsof  the  par- 
ties under  it,  were  questions  exclusively  for  the 
state  court;  and  over  its  decree  in  this  respect 
this  court  Iias  no  control. 

The  v>rit  of  error  must  be  ditmuted  far  want 

OBDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Wisconsin,  and  was  argued  by 
■counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
this  cause  be.  and  the  sameisiwreby  dismlased 
for  the  want  at  jurisdiction. 
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Juriadieiion — tranxfer  of  cavM,from  Territorial 
to  8taU  Cmirt  in  Florida  on  admimon — ?um- 
tion  of  juria^etion  of  State  Court  not  raised 
below  not  eetuidered  on  appeal. 

A  person  was  sued  in  the  Territorial  Court  of 
Florida. 

After  the  sdmlsslon  of  Florida  as  a  State,  tbe  case 
was  transferred  to  a  State  Conn. 

The  defendant  appeared,  and  pleaded  tbe  general 
Issue. 

The  verdict  was  aiveo  aaalnst  htm. 

He  tbem  moved  In  arreoEof  judgment,  upon  the 
BTOund  tiiat  the  oMe  ought  to  have  been  trans- 
ferred to  tbe  District  Court  of  the  United  States, 
itwtead  of  a  State  Court. 

The  motion  was  overruled,  and  judgnient  entered 
upagalnst  him. 

iTpoo  an  apbeal  to  the  Supreme  Conrt  of  Florida, 
tilts  judgment  was  affirmed. 

Tbis  court  has  no  jurisdiction  under  the  2Bth  sec- 
tion of  the  Judldarr  Aot,  to  review  that  deoislnn. 

What  the  State  Court  decided,  was  the  motion  in 
arrest  of  judgment,  where  the  record  o^y  is  ex- 
amined, and  nonew  evldenoeadmitted.  Tberewas 
nothing  in  the  pleadings  to  show  tiuit  the  defend- 
ant was  a  dtixen  of  Oeorgla,  and  no  defect  of  ju- 
risdiction was  apparent. 

Tbe  defendant  might  have  pleaded  In  abatement 
that  he  was  a  citizen  of  Georgia,  but  not  having 
done  BO.  It  was  too  late  to  Introduce  the  matter 
upon  a  motion  in  arrest  nt  judgment. 

*A8  It  does  not  appear,  therefore,  that  the  [*3S5 
Supreme  Court  of  we  State  must  have  decided  ad- 
versely to  tbe  party  now  claiming  the  InteriMMitlon 
of  tills  court,  and  decided  so  upon  the  construction 
of  an  Act  of  Congress,  the  writ  of  error  must  be 
dismlased  for  want  of  jurisdiction. 

THIS  case  was  brought  up  from  the  Su- 
preme Court  of  the  Slate  of  Florida  by 
writ  of  error  issued  under  the  85th  section  of 
the  Judiciary  Act. 

The  case  is  set  forth  in  the  opinion  of  the 
court. 

Mr.  Davie  made  a  motion  to  dismiss  it,  for 
want  of  jurisdiction,  which  motion  was  resisted 
by  Mr.  Johnaon.- 

Mr.  Cfaef  Justice  Taoey  delivered  the  opin- 
ion of  tbe  court : 

This  case  comes  before  us  upon  a  writ  of  error 
directed  to  the  Supreme  Court  of  the  State  of 
Florida;  and  a  motion  has  been  made  to  dis- 
miss it  for  want  of  jurisdiction. 

Tlie  suit  was  brought  by  Bennett,  tbe  defend- 
ant in  error,  against  Carter,  the  plaintiff  in  er- 
ror, in  December,  1842,  while  Florida  was  yet 
a  Territory,  and  was  continued  from  term  to 
term,  until  she  was  admitted  into  the  Union  as 
a  State.  The  action  was  trover  for  certain 
properiy.  The  declaration  was  in  the  usual 
form,  and  the  defendant  pleaded  tbe  general 
issue  of  not  guilty.  After  Florida  became  a 
State,  and  tbe  Territorial  Court,  in  which  the 
suit  was  pending,  ceased  to  exist,  the  papers 
were  transmitted  by  the  clerk  to  tbe  Circuit 
Court  of  the  State  for  tbe  same  county. 

Tbe  plaintiff  and  defendant  both  appeared 
in  tbe  Circuit  Court,  and  the  case  was  conlia> 
ued  unlit  Decemlier,  1848,  when  tbe  parties 
proceeded  to  trial — and  the  Jury  found  for  Ibe 
defendant  in  error,  and  asseasea  his  damages  at 
$18,909.66. 

Several  excepUcns  were  taken  to  the  rulings 
of  the  court  on  the  trial,  which  it  is  not  neces- 
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8ary  to  mention,  because  they  relate  to  the  laws 

of  the  State,  over  which  thia  court  can  exercise 
no  jurisdiction  upon  thia  wri',  of  error.  After 
the  verdict  wae  rendered  against  him,  the  plaint- 
iff in  error  moved  For  a  new  trial.  But  the 
motion  was  overruled  by  the  court.  He  there- 
upon offered  to  prove  that  he  was  a  citizen  of 
Georgia  at  the  time  the  suit  wasinatituted  in 
the  Territorial  Court,  and  had  continued  to  be 
ao,  and  still  was  a  citizen  of  that  State.  And 
this  fact  being  admitted  by  the  opposite  party, 
he  moved  in  arrest  of  judgment,  and  that  the 
caFe  be  dismissed  from  the  court,  with  an  order 
to  the  clerk  to  transfer  the  papers  to  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  Florida,  or  hold  the  papers  and 

Sroceedings  subject  to  any  order  of  transfer  or 
praand  from  the  said  court. 
856*]  *Thi8  motion  was  refused,  and  judg- 
ment entered  on  the  verdict.  Whereupon  he 
appealed  to' the  Supreme  Court  of  the  State; 
and  the  judgment  of  the  Circuit  Court  being 
there  afBrmed,  he  has  brought  the  case  before 
this  court  by  writ  of  error. 

In  mppon  of  this  writ  the  plaintiff  in  error 
contends,  that  as  he  was  a  citizen  of  Qeorgia 
at  the  time  the  suit  was  brought  in  the  Territori- 
al Court,  and  also  when  the  Act  of  Conftress  of 
February  33d,  1847,  was  passed,  the  suit  was, 
by  operation  of  that  law.  transferred  to  the 
District  Court  of  the  United  tilates  for  the 
Northern  DUtrict  of  Florida,  and  that  the  Cir- 
cuit Court  of  the  State  had  no  right  to  take 
possession  of  the  papers  in  the  cose,  nor  any 
authority  to  try  ana  decide  it;  and  that,  by 
moving  in  arrest  of  judgment  upon  this 
ground,  he  had  claimed  a  right  under  a  law  of 
the  United  Slates;  and  that  as  thedecisioo  was 
against  the  right  claimed,  he  is  entitled  to  a 
writ  of  error  under  the  26th  section  of  the  Act 
of  1789. 

UpoD  this  motion  to  dismiss  the  writ  of  error, 

the  construction  of  the  Act  of  Congress  of 
1847  is  not  before  us.  In  this  stage  of  the 
cane  we  are  not  called  on  to  decide  whether 
this  Act  of  Congress  did  or  did  not,  proprio 
tigore,  transfer  the  case  to  the  District  Court 
of  the  United  States.  The  only  question  pre- 
sented by  the  motion  is,  whether,  upon  the  rec- 
ent before  us,  we  have  a  right  to  reverse  the 
judgment  of  the  State  Court.  And  in  order  to 
give  this  court  jurisdiction  over  the  judgment 
of  the  State  Court,  it  must  appear  by  the  record 
that  the  right  now  claimed  by  the' plaintiff  in 
error,  to  remove  the  case  to  the  District  Court 
of  the  United  States,  was  so  drawn  in  question 
in  the  Stale  Court,  that  it  must  have  been  de- 
cided in  the  judgment  it  has  given. 

Now.  there  is  nothing  in  the  pleadings  to 
show  that  Carter  was  a  citizen  of  Georgia.  It 
is  not  so  stated  in  the  declaration  or  plea.  And 
when  the  papers  were  transmitted  to  the  State 
Court,  he  appeared  there  and  defended  himself 
upon  the  plea  of  the  general  issue,  which  he 
had  put  in,  in  the  Tenuorial  Court.  This  plea 
admitted  the  jurisdiction  of  the  court;  aadthe 
case  was  tried  and  the  verdict  rendered  upon 
these  pleadings.  And  upon  a  motion  In  arrest 
of  judgment  the  court  cannot  look  beyond  the 
record ;  and  the  judgment  cannot  t>e  arrested, 
unless  there  is  some  error  in  law  or  defect  of 

Jurisdiction  apparent  in  the  proceedings.  And 
lere  there  was  ao  error  or  defect  of  Jurisdio- 
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tion  (^parent  on  the  record,  even  if  the  con- 
struction of  the  Act  of  1847,  contended  for  by 
the  plaintiff  in  error,  is  the  true  one.  Both 
parties,  by  their  pleadings,  admitted  the  juris- 
diction of  the  court;  and  there  was  no  aver- 
ment, in  any  part  of  them,  that  Carier  wae  a 
citizen  of  Qeorgia.  And  after  a  verdict  is  ren- 
dered, the  judgment  cannot  be  arrested  by  Uie 
introduction  *of  new  evidence  on  a  new  [^57 
fact.  It  may,  In  a  proper  case,  lay  the  founda- 
tion of  a  motion  for  a  new  trial,  but  not  in  arrest 
of  judgment. 

It  is  evident,  therefore,  that  the  State  Court, 
in  proceeding  to  give  judgment  on  the  verdict, 
could  not  legally  have  decided  upon  the  valid- 
ity of  the  plaintiff's  objection  to  tl«  jurisdictioD. 
They  could  not  hear  evidence,  in  that  stage  of 
the  case,  to  prove  that  Carter  was  a  citizra  of 
Georgia,  nor  Judicially  notice  it  when  admitted 
by  the  opposite  party.  And  we  are  bound  to 
presume  that  they  proceeded  to  judnnent  oo 
this  ground,  and  did  not  consider  the  right 
claimed  by  the  plaintiff  in  error  as  properiy  he 
fore  them. 

In  an  action  in  a  circuit  court  of  the  United 
States,  where  the  jurisdiction  depends  upon  the 
citizenship  of  the  parties,  it  has  always  been 
held,  that  where  the  plaintiff  av^  iti  his  dec- 
laration that  he  and  the  defendant  are  dtizens 
of  different  states,  if  the  defendant  means  to 
deny  the  fact  and  the  jurisdiction,  he  must 

f»1ead  it  In  abatement;  and  if  he  omits  to  plead 
t  in  abatement,  and  pleads  in  Iwrtotbe  action, 
he  cannot  avail  himself  of  the  objection  at  the 
trial.  Still  less  could  he  be  permitted  to  do  so 
upon  a  motion  in  arrest  of  judgment.  And  the 
same  principles  which  this  couri  sanction  in 
such  cases  in  the  courts  of  the  United  States, 
upon  questions  of  jurisdiction  depending  upon 
personal  privile^.  we  are  bound  to  apply  to 
the  proceedings  in  the  State  Court. 

Lndoubtcdly  It  was  in  the  power  of  the 
plaintiff  in  error,  when  he  appeared  to  the  suit 
in  the  Circuit  Court  of  the  State,  to  have  plead- 
ed to  the  jurisdiction,  upon  the  ground  that  be 
was  acitized  of  Georgia.  Whether  such  a  plea 
could  have  been  maintained  or  not,  it  is  not 
necessary  for  us  to  say.  But  it  would  have 
brought  before  the  court  the  construction  of 
the  Act  of  1847,  and  it  must  have  been  judi- 
cially decided.  And  if  the  decision  had  ben 
against  the  right  he  claimed  under  it,  this  court 
would  have  had  jurisdiction  to  hear  aod  de- 
termine that  question.  But  upon  the  record, 
as  it  comes  before  us,  it  does  not  appear  tbst 
this  question  was  ever  presented  to  the  State 
Court  in  a  manner  that  would  enable  it  judi- 
cially to  notice  or  decide  it. 

And  th£  writ  of  error  mutt  tltertfore  be  Hu- 
mined  for  vsant  of jurittUctum. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
cript  of  the  record  from  the  Supreme  Court  of 
the  State  of  Florida,  and  was  atgued  by  coun- 
sel ;  on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  this- 
cause  be,  and  the  same  la  hereby  dinnlsaed,  for 
the  want  of  Jurisdiction. 

(ated-lAbb.IT.8..80». 

Howard  IJ- 

Digitized  by  Google 


1858 


FOBSTTH  T.  RbTNOLDB  ET  AL. 


858 


358*]  •ROBERT  FORSYTH.  ^pptfitoTri, 

JOW  REYNOLDS.  JOSIAHE.M0CLURE, 
AKD  JOHK  HcDOUOALL. 

Oram  under  Treaty  hetvseen  U.  8.  and  Cfreat 
Britain  of  1794,  <Ud  not  disqualify  from  taking 
donation  under  Acta  of  I8f0  and  182S. 

By  two  Acts,  passed  In  1830  and  1628,  CongresB 
granted  a  lot  In  the  Village  of  Peoria,  in  tbe  State 
of  lUinol?,  to  each  settler  who  "  bad  not  heretofore 
received  a  ooaflrmation  of  claim  or  donation  of 
Kay  tract  of  land  or  village  lot  from  the  United 
Sutea." 

Lands  granted  to  settlers  in  Michigan,  prior  to 
the  surrender  of  the  western  posts  by  the  British 
government,  and  which  grants  were  made  out  to 
carry  out  Jay's  Treaty  Id  ITMt  were  not  donations 
so  as  to  ozola^  a  settler  Id  Peoria  from  the  benefit 
of  the  two  Aotsof  Congreas  above  mentioned. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  District  of  lUiaois,  Bitting  as  a  court 
of  equity. 
The  case  was  tbia: 

Od  the  4th  day  of  June,  1850,  John  Reyoolds, 
Jostab  E.  McCfure,  and  John  McDouKall,  ap- 
pellees in  the  court,  filed  their  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Illinois,  again^  Robert  Forsyth,  appelhint  in 
thiscomt. 

The  bill  aeta  forth  that  the  complainants  cl^m 
title  to  a  tract  of  land  situated  in  the  Village  of 
Peoria,  State  ofllUnoia,  and  particularly  de- 
scribed in  raid  hill,  their  claim  of  title  com- 
mencing with  a  patent  from  the  United  Statea 
to  one  John  L.  Bogardus,  on  a  pre-emption  ea- 
tabliahed  bf  him  at  the  Land  Office,  in  Quincy, 
Illinoiai  said  patent  bearing  date  January  6, 
1888;  acopy  of  which,  and  also  of  all  the  inter- 
mediate conveyancee  from  Bogardus  to  said 
complainants,  are  filed  with  said  bill  as  ex- 
hibits. 

The  bill  also  avers  that  said  complaiuants 
have  been  for  several  years  in  possession  of 
said  land,  and  made  valuable  improvements 
thereon,  amounting  to  over  98,000. 

The  bill  further  sets  forth  that  In  the  year 
1848,  Robert  Forsyth  commenced  an  action  of 
ejectment  in  the  said  Circuit  Court  of  the  Unit- 
ed States  a^inst  one  James  Kelsey  and  Joshua 
P.  Hotchkiss,  then  occupants  of  said  premises, 
for  recovery  of  a  portion  of  said  premises,  to 
which  the  said  Forsyth  claimed  title  under 
French  claim  number  seven,  in  said  Village  of 
Peoria,  which  claim  covered  the  larger  portion 
of  the  premises  above  referred  to ;  the  said  For- 
syth claiming  by  virtue  of  an  Act  of  Congress, 
approved  May  15th,  1830,  entitled  "An  Act 
for  the  relief^  of  the  inhabitants  of  the  Village 
of  Peoria,  in  the  State  of  IlliDois,''  and  also  by 
virtue  of  another  Act  of  Congress,  approved 
March  3,  1^,  entitled  "  An  Act  to  confirm 
certain  clainu  to  lots  in  the  Village  of  Peoria,  in 
the  State  of  Illinois,"  in  pursuance  of  which 
Acts  a  patent  issued  on  the  16th  December, 
1845.  to  the  legal  representatives  of  one  Thom- 
as Forsyth,  and  to  their  heirs,  a  copy  of  which 
patent  is  filed  as  an  exhibit  with  said  bill. 

The  bill  further  alleges  that  said  Robert 
350*]  Forsyth,  derived  all  *hi8  title  to  said 
French  claim  by  ioheritaace  from  the  said 
Thomas  Forsyth,  the  said  Robert  being  one  of 
the  sons  of  the  said  Thomas,  and  by  purctuse 
from  the  other  heiis  of  the  aUd  Thomas. 
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The  bin  further  charges  that  the  Act  of  Con- 
gress of  March  3, 1833.  before  referred  to.  ex-  ' 
eluded  the  right  or  claim  of  any  settler  in  the 
Village  of  Peoria,  who  had,  before  the  date  of 
the  said  Act.  received  a  cdntirmation  of  claims 
or  a  donation  of  any  tract  of  land  or  village  lot 
from  the  United  States,  and  that  the  grant 
made  by  said  Act  was  only  to  such  settler,  pro- 
vided he  had  not  received  any  prior  grant,  con- 
firmation or  donation. 

The  bill  further  charges,  that  by  a  regulation 
of  the  Oereral  Land  Ofllce,  the  appellant, 
Forsyth,  in  August.  1845.  filed  an  affidavit 
with  the  Receiver  of  the  Land  Office,  at  Ed- 
wardsville.  to  the  effect  that  Thomas  Forsyth 
had  not  received  a  prior  confirmation  or  dona- 
tion, and  that  said  Thomas  Forsyth  was  an  in- 
habitant or  settler  on  lot  seven,  within  tiie 
meaning  of  the  Act. 

The  bill  further  charges  that  the  claim  of  the 
said  Robert  For^tfa,  made  before  the  Register 
of  the  Land  Office  at  Edwardsville,  Illinois, 
on  the  7th  September.  1820.  and  the  evidence 
in  support  of  said  claim,  show  that  the  same 
was  made  by  said  Forsyth  in  hisowD  right,  and 
not  as  the  legal  representative  of  any  outer  per- 
son. 

The  bill  further  charges  that  the  said  Thom- 
as Fonr^th  had,  prior  to  the  passage  of  the  Act 
of  the  8d  March,  1823,  received  from  the  Unit^ 
ed  States  donations  and  confirmations  of  two 
claims  in  the  Territory  of  Michigan,  under  an 
Act  of  Congress  entitled  "  An  Act  regulatins 
grants  of  land  in  the  Territory  of  Michigan, 
approved  March  3,  1807,  and  that  patents  for 
said  claims  were  duly  issued  to  the  said  Thom- 
as Forsyth,  in  the  year  181 1,  certified  copies  of 
which  patents  are  filed  as  exhibits  with  sud 
bill. 

The  bill,  after  propounding  certain  Interrog- 
atories, concludes  with  a  prayer  for  a  perpetual 
injunction  against  the  said  Robert  Forsyth,  re- 
straining him  frcHo  prosecating  his  said  action 
of  ejectment. 

The  patent,  after  the  usual  gnuit  to  Bogar- 
dus, condudes  with  the  following  provuo: 
"subject,  however,  to  the  rights  of  any  and 
all  persons  claiming  under  the  Act  of  Congress 
of  3d  March,  1823,  entitled '  An  Act  to  confirm 
certain  claims  to  lots  in  the  Village  of  Peoria, 
in  the  State  of  Illinois."  " 

The  patent  recites  Thomas  Forsyth  as  Claim- 
ing "  under  John  Baptist  Maillet,  and  in  right 
of  his  own  occnpancy  and  cultivation,"  and 
also  recites  that  it  appears  from  the  certificate 
of  the  register  that  "  John  Baptist  Maillet  was 
the  inhabitant  or  settler  within  the  purview  of 
said  Act  of  Congress  of  1823,"  and  that  it  has 
^appeared  to  the  satisfaction  of  the  reg'  [*360 
ister  and  receiver  that  the  said  inhabitant  or 
settler  did  not,  prior  to  aaid  Act  of  1^,  receive 
a  confirmation  of  claims  or  donation  of  any 
tract  of  land  or  Tillage  lot  from  the  United 
States,  and  that  the  legal  representatives  of 
said  Thomas  Forsvth,  under  said  Maillet,  la 
virtue  of  the  confirmatory  Act  aforesiUd.  are 
entitled  to  a  patent. 

On  the  3l8t  August.  1850,  Forsyth  filed  his 
answer,  admitting  (be  possession  of  the  prem- 
ises by  complainants,  as  stated  by  them,  and 
that  the  value  of  the  improvements  was 
98,000,  as  stated  by  comphunants,  that  the  ac- 
tion of  ejectment  was  brought,  as  stated  In  the 
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,    bill,  aod  tbat  the  compl^Dants  claimed  tjtle 
under  the  Bogardus  patent. 

The  answer  further  sets  forth  that  respond- 
ent claims  title  to  the  premises,  by  settlement 
and  occupation,  of  John  Baptist  MalUet.  pre- 
vious to  ue  year  t?90,  and  fiom  that  Ume  to 
1801,  and  a  sale  of  such  possession  and  occu- 
mncy  to  John  M.  Coursell,  and  from  him  lo 
Thomas  Forsyth,  and  Forsyth's  occupancy, 
under  such  purchases,  from  1802  to  1812;  also, 
by  the  Act  of  Congress  of  May  l5th,  1820, 
above  referred  to;  also,  by  the  report  of  Ed- 
ward Coles,  Register  of  the  Land  Office  at  Ed- 
wardsvllle,  Illinois,  in  pursuance  of  said  Acts 
of  Congress,  s^d  report,  properly  authentica- 
ted, bemg  filed  with  the  answer;  also,  by  the 
Actof  Congress  of  March  8,  1828;  also,  by  the 
surrey  of  the  Village  of  Peoria,  and  of  said 

f remisefi,  by  the  surveyor  of  public  lands  in 
Uinois  and  Missouri,  plats  of  which  are  filed 
■with  said  answer,  marked  '  B"  and  "C"; 
also,  hy  the  patent  to  Thomas  Fon^Ui,  exhib- 
ited with  said  bill,  and  by  devise  from  said 
Tbomu  to  Marr,  the  sister  of  respondent,  and 
by  death  of  saia  Mary  without  Issue,  whereup- 
on the  premises  descended  to  respondent  and 
his  brother,  and  bv  deed,  to  respondent  from 
his  brother,  for  nis  interest,  duly  certified 
copies  of  the  will  of  Thomas  Forsyth,  and  of 
the  deed  from  respondent's  brother  to  him  be- 
ing filed  as  exhibits  with  the  answer,  and  the 
bwship  of  respondent  and  his  brother  fully 
appearuig  in  the  proof. 

The  answer  further  states  that  respondent 
can  produce  no  deeds  from  Maillet  to  Cour- 
sell, and  from  Coursell  to  Thomas  Forsyth, 
and  that  it  was  the  custom  among  the  French 
InliabitaDts,  prior  to  1812,  to  transfer  the  occu- 
pancy of  real  estate  by  verbal  contract  and  de- 
livery of  possession  merely. 

The  answer  further  states  that  respondent 
knows  nothing  of  the  donations  and  confirma- 
tions mentioned  in  said  bill  as  havine  been 
made  to  said  Thomas  Forsyth,  in  Michiean, 
and  never  beard  of  such,  except  from  said  nill, 
or  a  short  time  before  it  was  filed. 

The  answer  further  sets  up  that  said  Bo- 
gardus never  occupied  said  premises  in  his 
own  right,  but  as  tenant  to  one  Jacques  Mette, 
and  that  the  said  Mette  had  on  the  4th  day  of 
861*]  March,  *1847,  received  u  patent  from 
the  United  States  for  that  portion  of  the  prem- 
ises occupied  by  said  Bogardus.  and  therefore 
s^d  Bogardus  having  never  occupied  said  land 
in  his  own  right,  but  only  as  tenant  to  said 
Mette,  the  saidpre-emption claim  of  Bogardus. 
and  the  patent  issued  thereon  to  him,  were 
void;  of  all  which  the  answer  avers,  the  com- 
pl^nant  had  notice. 

The  answer  further  sets  up  that  even  if  it 
should  appear  in  proof  that  the  Thomas  For- 
BTth,  referred  to  m  said  bill,  and  respondent's 
fkther  were  the  same  person,  and  that  said 
Thomas  Forsyth  did  receive  the  confirmations 
in  Michigan,  described  in  said  bill,  neverthe- 
less, said  confirmations  would  not  prevent  the 
said  Thomas  Forsyth  from  holding  said  prem- 
ises in  Peoria,  under  a  proper  construction  of 
the  Act  of  3d  March.  1828. 

Exhibits  were  filed  with  the  answer  and 
proof  taken,  showing  the  defendant's  title  un- 
der Thomas  Forqrtb. 

On  tiie  7tb  June,  18S0.  the  complainants  filed 
7B0 


THB  Chitbd  Statu.  18B8 

an  amendment  to  their  bill,  setting  forth  that 
the  John  Baptist  Maillet  mentioned  in  thejpat- 
ent  to  the  legal  representatives  of  ThomasKor- 
^th,  died  about  l^ie  year  1801.  and  that  neither 
the  said  Maillet  or  his  legal  representatives,  nor 
any  other  person,  except  the  said  Thomas  iW- 
syth,  ever  presented  any  claim  to  said  totsenn 
before  the  officers  of  the  Land  Office  at  "EA- 
wardsville,  under  the  provisions  of  the  Actaof 
Congress  before  referred  to. 

On  the  26th  Decerabef,  1850,  the  respond- 
ents filed  an  answer  to  the  amendment,  wimlt- 
ting  the  death  of  said  Maillet,  as  therein  staled, 
but  insisting  that  Tb(Hna8  Forsyth  was  the 
legal  representative  of  said  Haillet,  and  author- 
ized to  claim  said  premises  before  the  land  of- 
ficers at  Edwardsville,  under  the  Act  of  C«i- 
gress. 

Much  proof  was  taken,  by  the  complainants 
in  the  case,  to  show  the  identity  of  the  Thonus 
Forsyth  who  received  the  conflrmatiiws  io 
Michigan,  with  the  Thomas  Forajtb  to  whose 
legal  representatives  the  Psoria  lot  was  patent 
ed,  and  who  was  the  father  of  Robert  Foreylh, 
the  defendant. 

The  defendants  took  the  depoutions  of 
Lisette  Mette,  Antoine  Smith,  Joseph  Au- 
buchon,  Sarah  Bouche,  and  oAers,  by  whcHii 
it  was  clearly  proven  ttiat  about  sixty  years 
ago  John  Baptist  Mi^Ilet  occupied  the  premises 
at  Peoria;  that  be  sold  to  Coursell;  that  Cour- 
sell sold  to  Thomas  Forsyth,  who  continued 
to  occupy  the  lot;  that  these  sales  were  made 
in  the  ordinary  mode  of  selling  real  estste 
among  the  French  at  Peoria  at  that  time,  hj 
verbal  sale  and  delivery  of  possession. 

The  said  Lisette  Mette  abo  proved  that  the 
said  Robert  Fonyth,  defendant,  was  the  son  of 
said  Thomas  Forsytii;  that  she  was  present  tt 
his  birth,  which  took  place  on  the  lot  in  con- 
troversv. 

*It  is  also  proven  that  Thomas  For-  [*Sfi2 
syth  died  In  1833,  leaving  three  children,  to  wit: 
Thomas,  Maiy,  and  appellant,  and  that  Maiy 
died  without  issue,  leaving  Thomas  and  appel- 
lant her  sole  heirs.  There  is  no  controversy  on 
this  point. 

The  case  was  heard  before  the  DlMrict 
Jud^,  holding  the  Circuit  Court  at  the  Decem- 
ber Term,  18^3,  who  decreed  a  perpetual  is- 
junction  against  the  defendant  Robert  For- 
syth, enjoining  him  from  prosecuting  said 
action  of  ejectment,  the  decree  being  on  Ibe 
ground  tbat  the  cnnflrmation  In  Michigan  to  I 
Thomas  Forsyth  rendered  invalid  the  Peurit  | 
patent  to  his  legal  representatives,  under  the 
Act  of  March  8,  1828. 

From  this  decree  Forsyth  appealed  to  this 
court. 

The  cause  was  argued  by  Mr.  WUHaias 
for  the  appellants.  Briefs  were  also  filed  upon 
that  side  by  MeMrs.  Ltneola  and  Gamble. 
Jfr.  CluMe  argued  the  case  for  the  appellee; 
and  a  brief  was  also  filed  by  Mr.  Purple. 

The  following  is  the  notice  of  the  muo 
point  in  the  case,  taken  from  one  of  the  brief! 
on  the  part  of  the  appellant: 

The  objection  made  to  the  mtent  to  For- 
OTth's  representaUves  is,  that  Forsyth  hi  Ui 
life  obtained  two  conflrmations  for  lands  bi 
Hicbiean  Territory. 

If  the  Act  of  iaS8  designed  to  exclude  fna 

GHpvuD  15. 
oogic 


1808 


FOBSTTH  T.  RBTNOLDB  KT  AL. 


862 


the  grant  all  settlers  who  had  previously  re- 
ceived conflrmationfi  or  donations  of  lanas  or 
lots,  in  any  part  of  the  territory  of  the  United 
States,  such  desiga  was  strangely  singular.  If 
it  excludes  all  who  had  received  confirm ations, 
it  excludes  them  without  reference  to  the  char- 
acter of  the  title  confirmed  or  the  consideratloo 
for  the  confirmation.  It  would  place  on  the 
same  footing,  those  who,  under  treaties  made 
hy  the  Uniteid  States  with  foreign  nations,  had 
obtained  conflrmatiftns  of  titles  which  the  Unit 
ed  States  were  bound  to  confirm;  and  those 
who  had  received  from  the  United  Statee  lots 
or  lands  as  mere  gratuities.  It  should  not  re- 
csave  a  construction  that  would  make  it  oper- 
ate so  abaurdly,  unless  such  construction  is 
unavoidable. '  ]no  similar  act,  with  such  a  re- 
striction upon  its  operation,  can  be  found 
among  the  Acts  of  Congress.  It  is  apparent, 
from  the  history  of  the  Michigan  titles  of 
Thomas  Forsyth,  which  are  employed  in  this 
caae  to  defeat  the  title  to  this  lot  in  Peoria,  that, 
if  tfae^  can  have  the  effect  given  to  them  by 
the  Circuit  Court,  then  a  confirmation  of  a 
Spanish  grant  in  any  part  of  Louisiana,  made 
by  the  United  States  under  the  clear  obligation 
of  the  Louisiana  Treaty,  would  equally  defeat 
a  title  to  a  lot  in  Peoria  claimed  under  the  Act 
of  1823. 

The  titles  in  the  Michigan  land,  held  by 
363*]  Thomas  Forsyth,  *were  held  under  the 
section  of  the  Act  of  March  3d,  1807  (3  United 
States  Stat..  488),  and  they  were  founded  upon 
poseession  and  improvement  of  the  property 
prior  to  July  1st,  1776.  The  tracts  are  situated 
at  QroBB  Point,  in  the  Detroit  District.  Now, 
the  part  of  Michigan  Territory  in  which  this 
land  was  rituated.  had  been  occupied  by  the 
British  authorities  up  to  June  or  July,  1796, 
and  the  possession  and  improvement  of  the 
land  which  were  to  be  the  basis  of  the  title 
under  the  Act  of  1807,  were  under  British  sanc- 
Uon.  How,  then,  did  such  occupancy  of  prop- 
er^, undoubtedly  within  the  territorial  limits 
of  the  United  States,  become  the  foundation  of 
a  gnni  by  our  ^vernment?  The  Treaty  of 
17§4,  which  provided  for  the  evacuation  of  all 
places  within  our  territoty  occupied  by  the 
British  troops,  required,  in  its  second  section, 
that  traders  and  settlers  should  be  protected  In 
the  enjoyment  of  their  property,  and  should  be 
free  to  settle  the  same  or  retain  it  for  their  own 
benefit.  This  obligation,  assumed  by  the  Trea- 
tj,  was  recognized  and  dlsdunredDy  the  Act 
of  1807,  as  far  as  that  Act  ezteaded,  and  the 
titles  thus  acquired  were  not  mere  gratuties. 
but  had  for  their  consideration  all  stipulations 
in  the  I'reaty  which  our  government  re^rded 
as  beneficial  to  itself.  In  respect  to  their  con- 
sideration, these  titl^  stand  upon  the  same 
footing  as  any  others  which  have  been  acknowl- 
edged and  confirmed  by  our  government,  under 
any  of  the  treaties  by  which  we  have  acquired 
territory,  and  by  which  we  become  bound  to 
acknowledge  and  perfect  the  titles  initiated 
under  the  former  government. 

When  an  individual  has  acquired  a  title  from 
our  government  under  the  obligation  of  a  treaty 
with  a  foreign  nation,  and  therefore  for  a  con- 
BideratioD  which  that  foreign  nation  has  given, 
we  would  not  expect  our  own  goveniment  to 
make  the  title,  so  acquired,  a  ground  for  ex- 
eluding  that  citizen  from  any  benefit  conferred 
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upon  a  class  of  citizens  In  a  distant  part  of  the 
country,  upon  altogether  different  considera- 
tions, when  he  belongs  to  the  class  intended  to 
be  benefited,  and  has  himself  given  the  con- 
sideration for  the  benefit.  It  would  appear  to 
be  an  unnatural  supposition  that  such  was  ever 
the  design  ct  our  government. 

The  language  or  the  Act  of  1838,  which  ex- 
cludes from  the  benefit  of  the  grant  those  who- 
have  obtained  previous  confirmations  or  dona- 
tions, does  not  require  such  construction  as 
would  exclude  a  person  claiming  property  in 
Michigan  under  the  Act  of  ISOT.  A  title  to 
property  in  Michigan  under  that  Act  is  not  a 
donation,  for  it  rests  upon  the  cnnsiderationB 
that  moved  two  sovereign  powers  to  the  con- 
cIu.'>ion  of  a  Treaty.  The  term  "conflrmaiion" 
is  applied  in  different  Acts  of  Congress  to  titles 
of  different  origin.  In  the  second  section  of  the 
Act,  dd  March,  1807,  in  relation  to  land  titles 
In  Louisiana,  it  is  used  with  *refereQce  [*304 
to  titles  where  there  is  no  oUier  foundation  for 
theclaim  than  possession.  (2  United  States  Slat, 
440.)  In  the  first  section  of  the  Act  18th 
June.  1812  (2  United  States  Stat,  746).  It  is  ap- 
plied in  like  manner  to  rights,  titles,  and  claims, 
resting  only  upon  possession.  There  are  very 
many  acts  in  which  the  term  is  used  for  the 
purpose  of  perfecting  claims,  when,  according 
to  law,  the  person  in  possession  of  the  property 
had  no  title  to  it,  or  right  to  the  possesdon,  and 
therefore,  in  such  case,  the  confirmation  is  a 
mere  gratuity. 

The  counsel  for  the  appellees  thus  briefly 
noticed  the  point  in  question : 

The  claims  confirmed  to  Forsyth,  at  Grops 
Point,  under  the  Act  of  the  8d  March.  1807. 
are  of  the  aame  class  and  character  as  the  one 
whidi  he  now  seeks  to  enforce  in  Peoria.  Set- 
tlement and  occupation  were  necessary  to  es- 
tablish the  validity  of  both.  No  other  claim, 
equitable  or  legal,  is  advanced  in  favor  of 
either.  In  the  one  case,  the  right  depends  up- 
on a  settlement  prior  to  the  1st  day  of  January,* 
1818;  in  the  other,  upon  a  settlnnent,  t^nd  con- 
tinued occupancy,  from  before  the  1st  day  of 
July,  1786.  to  the  passage  of  the  Act  of  8d 
March,  18U7.  In  neither  case,  at  the  time  of 
the  passage  of  the  Acts,  had  the  settlers  or  oc- 
cupants any  title  to  the  lands,  derived  from  any 
source  which  the  government  of  the  UnilM 
States  were  legally  or  morally  bound  to  respect. 
Both  were  gratuities — mere  boons;  not  at  all 
allied  to  those  cases  where  grants,  concessions, 
or  donations  have  been  made  by  the  officers  of 
foreign  governments,  under  the  authority  of 
such  governments,  previous  to  the  time  of  the 
acquisition  of  the  territory  in  which  they  were 
located  by  the  United  States. 

It  is  apparent  ttiat  the  object  and  design  of 
the  reservation  In  the  Act  of  1828,  was  to  pre- 
vent anyone  from  t>ecoming  the  recipient  of 
of  the  bounty  of  the  government,  in  lands  or 
lots,  more  than  once;  and  it  ia  not  confined  in 
its  operation  to  any  special  location,  or  particu- 
lar class  of  cases. 

Mr.  Justice  Catron  delivered  the  opinion  of 

the  court : 

The  bill  seeks  to  set  ande  a  patent  to  itie 
legal  representatives  of  Thomas  Forsyth,  be- 
.  cause  he  had  obtained  from  the  United  States 
i  two  other  donjons  of  land  situate  In  Michigan. 
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frevious  to  his  donation  of  the  vilti^  lot  in 
tioria;  and  it  is  alleged  ibal  for  this  reason 
his  donation  certificate  and  patent  were  fraudu- 
l&A,  as  against  the  complainants,  and  should 
not  he  set  up  to  their  prejudice;  and  so  the 
court  bciow  held. 

Waiving,  for  the  present,  all  consideration 
of  the  fact  that  Forsyth  claimed  the  village  lot 
as  assignee  of  Maillet,  who  had  not  obtained 
anv  previous  "confirmations  or  donations;" 
Sdo*]  and  'second;  that  the  patent  to  Bo- 
ganlus  was  made  subject  to  the  rights  of  all 
peTM)ns  dimming  lots  in  Peoria,  under  the  Act 
of  1828;  and  placing  the  case  on  the  ground 
that  the  Circuit  Court  did,  and  then,  how  does 
the  claim  to  relief  stand? 

U  was  assumed  by  the  court  below,  that  For- 
syth bad  received,  as  a  donation,  the  two  tracts 
of  land  in  Michigan,  within  the  meaning  of 
the  Act  of  18-28.  That  the  Act  cootranplated 
a  donation  we  think  is  true. 

A  donation  is  a  gift  and  gratuity,  and  not  a 
grant  of  land  founded  on  a  consideration,  as 
whore  tbe  government  is  bound  to  make  it  by 
treaty  stipulation  conferring  mutual  benefits. 
Thomas  Forsyth  and  his  family  were  Canadian 
settlers  and  British  ttubjects,  residing  on  our  Hide 
of  the  line,  established  by  the  Treaty  of  Peace 
of  1783;  they  professed  allegiance  to  Great 
Britain,  as  all  that  population  did  at  the  date 
of  Jay's  Treaty,  in  1794.  and  up  to  July,  1798. 

By  tbe  sixth  article  of  tbe  Treaty  of  17S3.  it 
was  provided  that  no  one  should  suffer  by  rea- 
son that  they  took  part  with  Qreat  Britain  in 
the  war.  "in  person  or  property." 

As  Qreat  Britain  held  posaession  of  the  coun- 
try in  Michigan,  regardless  of  the  Treaty  of 
1788,  a  principal  object  of  Jay's  Treaty  was  to 
iibtain  actual  possexsion.  and  to  do  this  it  was 
necessary  to  secure  the  removal  of  the  British 
troops,  and  an  evacuation  of  the  military  posts 
of  that  power  from  our  side  of  tbe  line. 

The  second  article  expressly  provided  for 
Miese  objects,  and  at  the  same  time,  and  as 
matter  of  justice,  it  was  declared,  ttiat  all  set- 
tlers and  traders,  within  the  precincts  or  juris- 
diction of  said  posts  shall  continue  to  enjoy, 
unmolested,  all  tneir  property  of  every  kind, 
and  shall  be  protected  therein  by  the  American 
government;  thai  they  may  sell  their  lands  and 
houses,  or  retain  the  property  thereof  at  discre- 
tion; and  that  those  who  continue  in  the  coun- 
try for  one  year,  after  the  date  of  the  Treaty, 
shall  be  considered  as  having  elected  to  become 
citizens  of  the  United  States. 

The  9th  article  is  recipi-ocal  and  general,  and 
further  provides  that  British  subjects  holding 
lands  in  the  United  Stales  shall  continue  to 
hold  ibem,  according  to  (he  nature  and  tenure 
of  their  respective  esutes  and  titles  therein,  and 
that  they  may  sell  or  devise  the  same  as  if  they 
were  natives. 

As,  from  1788  to  1794,  no  title  could  be  made 
by  Qreat  Britain  to  lands  on  our  side  of  tbe 
line,  within  the  jurisdiction  of  the  posts,  it  was 
for  mere  settlers,  to  a  great  extent,  that  the  2d 
ariicle  of  the  Treaty  provided :  penfons  residing 
there  usually  having  no  other  evidence  of  title 
than  possession,  improvements,  and  actual  res- 
idence on  the  land.  '' 

To  execute  In  good  faith  this  part  of  the 
360*1  Treaty,  Congress  provided,  *by  tbe 
Act  of  March  8, 1807  (see  S),  that  to  every  per- 
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son  or  persons  in  possession  at  that  date  of  any 
tract  of  land,  in  bis  own  right,  in  Hichigan 
Territory,  which  tract  of  land  was  settled,  oc- 
cupied, and  improved  by  him  or  them  prior  to 
the  1st  day  of  July.  1796.  or  by  some  other 
person  under  whom  he  or  they  hold  or  cldmed 
the  right  of  occupancy  or  possession  thneof. 
and  which  occupancy  or  possession  had  been 
continued  to  tbe  time  of  paaung  that  Act,  then 
the  said  tract  or  parcel  of  land  thus  possessed, 
occupied,  and  improved,  should  be  granted, 
and  such  occupant  should  be  conflrmed  in  the 
title  to  the  same  as  an  estate  of  inheritance  In 
fee  simple. 

The  Act  of  1807  pointed  out  the  mode  by 
which  those  seeking  title  under  it  should  iw- 
ceed.  Forsyth's  two  claims  were  brought  strict- 
ly within  the  terms  of  the  Act;  be  got  certiiS- 
cates  from  the  commissioners  to  that  effect, 
and  in  1811  obtained  his  patents. 

Tbe  \ATgfir  tract  of  600  acres  he  claimed 
a  deed  of  conveyance  from  his  father,  William 
Forsyth;  and  the  other  tract  for  836  arpents  he 
held,  as  one  of  his  father's  heirs,  by  a  deed  of 
partition.  Both  tracts  front  on  lake  St.  Clair, 
and  were  within  the  jurisdiction  of  the  British 
posts. 

We  suppose  it  is  free  from  controversy,  that 
these  two  tracts  of  land  were  the  property  of 
Thomas  Forsyth,  in  1807.  by  virtue  of  tbe 
Treaty  of  17^,  and  just  as  plainly  property 
as  lands  held  by  a  concession  in  Louisiana, 
under  the  Spaniui  :;overnment,  by  force  of  tbe 
Treaty  of  1803. 

In  neither  case  could  a  donation  be  assumed 
to  have  been  made.  As  Forsyth  obtained  on 
donation  in  Mtcbt^.  he  was  not  within  the 
prohibition  prescribed  by  the  Act  of  182S  to 
settlers  in  tbe  Village  of  Peoria,  and  therefore, 
the  decree  below  must  be  reversed,  and  the  bill 
dismissed,  but  without  prejudice  to  either  party, 
in  prosecuting  and  defending  the  suit  at  law, 
sought  to  be  enjoined  by  the  bill,  in  regard  to 
matters  not  hereby  decided. 

OHDKR. 

This  cause  came  on  to  be' heard  on  the  tran- 
script of  tbe  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  lllin(^, 
and  was  ar^ed  by  counsel;  on  consideratioa 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  tbe 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  stud  Circuit  Court,  with  directions  to  dis- 
miss the  bill  of  complaint  without  prejudice  to 
either  party,  in  prosecuting  and  defending  the 
suit  at  law,  sought  to  be  enjoined  bv  the  lull, 
in  regard  to  matters  not  hereby  decided. 


•THE  EXECUTOBS  OP  JOHN  Mc-  ['SeT 
DONOGH,  Deceased,  bt  al., 

MART  MURDOCH  bt  al..  Heirs  of  Joiuf 
McDoNOOH.  Deceased. 

Oonttrwtion  of  wUl  devUing  propertg  to  mume- 
ipal  eorj)orationa  of  Baltimon  and  New  Or 
leaR» — impoasibie  eonditiona,  and  thote  eo/Ura- 
ry  to  kae,  art  m  though  not  v3rUten~-iegaefii 
fiMftom  an  tevoffrf  dharge  therton. 
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HcDoROgrb,  aotttzen  of  LoulsiaDa.  made  a  will,  in 
which,  after  bequcathlti?  certain  Icgacfes  not  fn- 
volvea  Id  the  present  controversr,  be  gave,  willed 
«od  bequeathed  all  the  rest,  residue  and  remainder 
nf  his  property  to  the  corporations  of  the  cities  of 
New  Orleans  and  Baltimore  forever,  one  half  to 
e«oh,  for  the  eduoatloa  of  the  poor  Id  those  cities. 

The  fcstate  waa  to  be  ooDverted  Into  real  proper- 
ty, and  manased  by  six  ayents,  three  to  be  ap- 
pointed by  eacD  city. 

NoalleaatluD  of  this  ^neral  estate  was  ever  to 
take  place,  under  penalty  of  forfeiture,  when  the 
States  of  Maryland  and  Loulslatia  were  to  become 
his  residuary  devisees  for  the  purpose  of  educat- 
lUBT  the  poor  of  those  States. 

Although  there  is  a  complezltv  In  the  plan  by 
which  the  testator  proposed  to  effect  his  purpose, 
yet  big  iDtentlon  is  clear  to  make  the  dtlee  his  leg- 
atees; and  his  dlrectfous  about  the  agency  are 
merely  subsidiary  to  the  veneral  objects  of  his 
will,  and  whether  legal  ana  practicable,  or  other- 
wise, can  exert  no  Influenoe  over  the  questlou  of 
Ita  validity. 

The  City  of  New  Orleans,  being  a  corporation  ea- 
tabllshed  by  law,  has  a  right  to  receive  a  legacy 
for  the  purpose  of  exercising  the  powers  ^Ico 
have  been  granted  to  It,  and  amongst  these  powers 
and  duties  is  that  of  establishing  public  schools 
for  gratuitous  education. 

Tbe  civil  and  Bngllsh  law  upon  this  point  com- 
pared. 

The  dispositions  of  the  property  In  this  will  are 
not  "substitutions,  or  lUUi  commieaa,"  which  are 
forbidden  by  the  Louisiana  Code. 

The  moaning  of  those  terms  explained  and  de- 
flned. 

The  testator  was  authorized  to  define  the  use  and 
destination  of  his  l^acy. 

The  conditions  annexed  to  this  legacy,  the  prohi- 
bition to  alienate  or  to  divide  the  estate,  or  to  sep* 
arate  in  Its  managtrment  tbe  Interest  of  the  ottlea, 
or  their  care  and  control,  or  to  deviate  from  the 
testator's  scheme,  do  not  Invalidate  the  bequest, 
because  the  Louisiana  Code  provides  that  "in  all 
dispositions  inter  rftxM  and  moi  ti*  catua,  iiiipoBsible 
conditions,  those  which  are  contniry  to  Uielawsor 
to  morals  are  reputed  not  written, 

Tbe  difference  between  the  civil  and  common 
law,  upon  this  point,  examined. 

The  City  of  Baltimore  Is  entitled  and  empowered 
to  receive  this  Icxacy  under  the  laws  of  Maryland; 
and  the  taws  of  Louisiana  do  not  forbid  It.  The 
article  In  tbe  Code  of  the  latter  State,  which  says 
that  "  Donations  may  be  made  in  favor  of  a 
ntranger.  when  the  taws  of  hin  country  do  not  pro- 
hibit similar  dispositions  in  favor  of  a  citizen  of 
this  State,"  does  not  most  prolmbly  apply  to  the 
citizens  or  corporations  of  the  mates  of  the  Union. 
Moreover,  the  laws  of  Maryland  do  not  prohibit 
fdmllar  dipositlons  In  favor  of  ■  oltlsen  of  Loui- 
siana. 

Tbe  destination  of  the  legacy  to  public  uses  in 
the  City  of  Btiltimnre,  dues  not  affect  the  valid  op- 
eration of  the  bequest  In  Louisiana. 

Tbe  cities  of  New  Orleans  and  Baltimore,  having 
the  annuities  charged  upon  their  legacies,  would 
be  benefited  by  the  In^'atfdlty  of  these  legacies. 
Upon  the  question  of  tbeir  validity,  tfafs  court  ex- 
presses  no  opinion.  But  tbe  parties  to  this  suit, 
viz. :  the  heirs  at  law,  could  not  claim  them. 

In  case  of  the  failure  of  the  devise  to  the  cities, 
the  limitation  over  to  the  states  of  Maryland  and 
Louisiana  would  have  been  operative. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  sitting  as  a  court  of  equity. 

The  bill  was  filed  by  tbe  appellees,  a«  the 
heirs  at  Isw  of  John  MtfDoaogh,  to  set  aside 
his  vill. 

The  will  itaelf  is  too  long  to  be  inserted  in 
this  report  of  the  case;  it  would,  of  itself,  oc- 
cupy more  than  thirty  printed  pages.  The  re- 
porler' adopts  tbe  following  statement  of  it, 
368*]  made  out  by  *the  following  French  ju 
rists.  whose  opinion  was  requestra  upon  the 
whole  case,  viz. :  Coln-Delisle,  Advocate,  late 

NoTZ.— DeriM  to  cnrporatfan :  pmoer  to  talte  by 
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mteh  povxr.  See  bote  to  Baptist  Asa'n  r.  Hart,  4 
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of  the  Council  of  the  order  of  Advocates  of 
Paris;  Delangle,  late  Bastonier  of  the  Order 
of  Advocates  of  Paris;  Giraud,  LL.D.,  a 
member  of  the  National  Institute:  Duranton, 
PSre,  Advocate.  Professor  in  the  Law  Faculty 
of  Paris;  Marciul^.  Advocate.  Ute  Advocate  in 
the  Court  of  Cassation. 

Statement  of  thefaets  of  the  com. 

John  McDonogh.  a  native  of  Baltimore,  an 
inhabitant  of  McDonoghville,  Slate  of  Louisi- 
ana, made  bis  olographic  will  at  McDonogh- 
ville  f^nresaid,  on  the  39th  of  December,  iSiS, 
according  to  the  forms  prescribed  by  the  loc^ 
law. 

No  question  is  raised  about  the  form  of  the 
instrument;  nor  could  it  be  otherwise.  The 
Civil  Code  of  Louisiana  gives  every  man  the 
right  of  making  an  olographic  will.  Such  a 
will.  In  Loulfiiaoa,  as  in  France,  is  one  written 
by  the  testator  himself;  and  in  order  to  be 
valid,  it  must  be  entirely  written,  dated,  and 
signed  by  the  testator's  own  hand.  (Art.  1581.) 
This  kind  of  will  is  subject  to  do  other  form, 
and  may  be  made  anywhere,  even  out  of  the 
State.  (Same  art.)  These  are  the  same  rules 
as  (hose  contained  in  arts.  970  and  899  of  the 
French  Civil  Code. 

John  McDono^h  died  in  October,  18S0.  His 
will  was  proved  id  due  form  of  law. 

This  will  has  been  printed  at  New  Orleans, 
at  full  length,  with  the  testator's  instructions 
appended,  under  the  title  of  "The  last  Will 
and  Testament  of  John  McDonogh,  late  of 
McDoQoghville,  State  of  Louisiana,  also  his 
Memoranda  of  Instructions  to  his  Executors, 
Ac."  We  do  not  mean  to  give  it  here  in  ex- 
tent, deeming  a  synopsis  of  it  quite  su£Bcient 
for  our  purpose. 

The  testator,  after  having  called  on  the  holy 
name  of  God,  commences,  by  declaring  thai  he 
was  never  married,  and  that  he  has  no  heirs  liv- 
ing, either  in  the  ascending  or  the  descending 
line.  So  that,  according  to  the  laws  of  tbe 
State,  his  power  of  willing  away  hla  property 
WAR  unlimited.  (Civil  Code  of  Louisiana,  14tj8.) 

He  orders  that,  immediately  after  his  death, 
an  inventory  shall  be  made  of  his  property,  by 
a  notary  public,  assisted  by  two  or  more  per- 
sons, whom  his  executors  shall  appoint;  the 
same  to  be  done  on  oath. 

First  comes  a  devise  to  ttie  children  of  his 
sister  Jane,  the  widow  of  Hi.  Hamct,  of  Bal- 
timore, of  land  which  he  purchased  on  the 
29th  of  l-'ebruary.  1B19,  of  one  John  Payne, 
in  Baltimore  County.  This  lot,  conlaining  ten 
acres,  more  or  less,  together  with  the  improve- 
ments, goes  to  his  nephews  aforesaid,  a  life  es- 
tate in  the  same  beins,  however,  reserved  to 
their  mother. 

*He  also  bequeaths  to  his  said  dster,  [*369 
widow  Hamet,  $6,000,  recommending  to  her  so 
to  place  the  capital  as  to  make  the  interest  sup- 
port her  in  her  old  age. 

He  then  t)equeatl^  their  freedom  to  certain 
slaves,  fixes  a  fifteen  years'  term  of  service  to 
be  performed  by  ceriain  others  on  his  planta- 
tions, and  ordov  the  remainder  of  his  black 
people  to  be  sent  to  Liberia  by  the  American 
CdlOnizatioD  Society. 

And  now,  in  language  expressive  of  piety  to- 
wards God,  and  charity  towards  mankind,  tbe 
testator  (after  having  made  these  deductions  for 

Digitized  by  V^OOg IC 


869 


SOPBIKB  COOBT  OP 


THB  United  Statbh. 


1968 


his  HBter.  Mrs.  Hamet,  for  the  children  of  his 
sister,  and  for  the  freedom  of  a  cert^n  number 
of  nlavee)  goes  on  to  lay  down  what  may  be 
called  emphatically  hU  will. 

He  gives,  wills  and  bequeaths,  all  the  rest, 
residue,  and  remainder  of  his  estate,  real 
and  persona],  present  and  future,  as  well  that 
which  is  now  bis,  as  that  which  may  be  ac- 
quired by  him  hereafter,  at  any  time  previous 
to  his  death,  and  of  which  he  may  die  pos- 
oessed,  of  whatsoever  nature  it  may  be,  and 
wheresoever  situate,  unto  the  Mayor.  Aldermen 
and  Inhabitants  of  New  Orleans,  his  adopted 
city,  and  the  Mayor,  Aldermen  and  Inhab- 
itants of  Etaltimorc.  bis  native  city,  and  their 
successors  forever,  in  equal  portions  of  one 
half  to  each  of  said  cities  of  New  Orleans  and 
Baltimore. 

He  wills,  at  the  same  time,  that  the  entire 
mass  of  property  thus  bequeathed  and  devised, 
shall  remain  charged  with  several  annuities  or 
suras  of  money,  to  be  paid  by  the  devisees  of 
his  general  estate,  out  of  the  rents  of  said  es- 
tate. 

He  adds,  that  the  legacies  to  the  two  cities 
are  for  certain  purposes  of  public  utility,  and 
especially  for  the  establishment  and  support  of 
free  schools  in  said  cities  and  their  respective 
suburbs  (including  the  town  of  McDonogb,  as  a 
suburb  of  New  Orleans),  wherein  the  poor,  and 
the  poor  only,  of  both  sexes,  of  all  classes  and 
castes  of  color,  shall  have  admiltance,  free 
of  expense,  for  the  purpose  of  being  instructed 
in  the  knowledge  of  the  Lord,  and  Id  reading, 
writing,  arithmwc,  histoiy.geography  and^g- 
ing,  &c.,  &c. 

This  is  the  principal  object  of  the  testator's 
bounty,  as  appear  by  the  wordswhich  usher  in 
the  general  aevfse:  "And  for  the  more  general 
diffusion  of  knowledge,  and  .consequent  well- 
iKingof  mankind,  convinced  as  I  am  that  t  can 
mako  DO  disposition  of  these  worldly  goods 
whidithe  Most  High  has  bccii  pleased  so  boun- 
tifully to  place  uac^r  my  stewardship,  that  will 
be  so  pleasing  to  him,  as  that  by  which  the  poor 
will  be  instructed  in  wisdom,  and  led  into  the 
path  of  virtue  and  happiness,  I  give,"  &c. 

For  the  execution  oi  his  will,  and  with  the 
unequivocal  intent  of  increaring  his  real  estate, 
370*]  after  his  death,  the  testator  appc^nts  *ex 
ecutors.  to  whom  he  gives  the  seisin  of  all  his 
personal  estate,  corporeal  and  incorporeal,  and 
clothes  them  with  the  most  extensive  powers, 
without  the  interference  of  judicial  or  extra- 
judicial authority. 

As  relates  to  his  real  estate,  such  as  It  will  be 
found  to  be  at  his  death,  which  estate  be  has 
just  devised  to  the  cities  of  New  Orleans  and 
Baltimore,  he  expressly  forbids  the  Mayor,  Al- 
dermen and  Inhabitants  of  each  of  the  cities, 
and  their  successors,  ever  to  alienate  or  sell  any 
part  thereof;  but  the  cities  shall  let  the  lots  im- 
proved with  houses,  to  good  tenants,  by  the 
month  or  year;  they  shall  let  the  unimproved 
lots  in  New  Orleans,  its  suburln,  town  of  He 
Donogh.  or  elsewhere,  for  a  term  not  to  exceed 
twenty-five  years  at  any  one  time,  the  rent  pay- 
able monthly  or  (quarterly,  and  to  revert  rock, 
at  the  end  of  said  time,  with  all  the  improve- 
ments thereon,  free  of  cost,  to  the  lessors;  a%d 
as  to  the  lands,  wherever  rituate,  in  the  differ- 
ent parishes  of  the  State,  the  cities  shall  lease 
them  in  small  tracts,  for  a  term  not  to  exceed 
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one  to  ten  years,  revertible  back  with  ibdr  im- 
provements, to  be  re-teased  for  a  shorter  time 
and  at  higher  rates. 

As  concerns  bis  personal  estate  (which,  as  we 
have  seen  in  the  general  bequest  above,  also  be- 
longs to  the  citiesof  NewOrleansand^altimore), 
the  testator  instructs  his  testamentary  executors 
to  Invest  his  personal  estate  of  all  kinds,  as  well 
as  the  amount  of  all  debts  owin^  to  him.  as  fast 
as  they  are  received,  together  wilh  the  intereu 
and  increase,  in  rettl  estate  of  a  particular  de- 
scription, to  wit:  lots  of  ground,  improved  and 
unimproved,  lying  in  the  City  or  suburbs  of 
New  Orleans,  ana  to  hand  over  said  real  estate, 
with  the  title  deeds,  to  the  commissioners  and 
;  agents  of  hia  general  estate,  so  that,  by  said 
means,  the  whole  of  his  estate,  real  and  personal, 
shall  become  a  permanent  fund  on  interest,  as  it 
were  (viz. :  a  fund  in  real  estate  affording  reDlsj; 
no  part  of  which  fund  shall  ever  lie  touched, 
divided,  sold  or  alienated,  but  shall  forever  re- 
main together  as  one  estate,  termed  in  bis  will 
"the  general  estate."  and  be  managed  as  here- 
inafter directed.  The  net  amount  of  the  reve- 
nues collected  annually  shall  be  divided  equUly, 
half  and  half,  between  the  two  cities  of  New 
Orleans  and  Baltimore,  by  the  commissionerB 
and  agents  of  the  general  estate,  after  paying 
the  several  annuities  and  sums  of  mon^  here- 
inafter provided  for.  and  applied  forever  to  the 
purposes  for  which  it  is  intended. 

The  testator,  dividing  into  eight  equal  por 
tions  the  revenues  of  his  estate,  thus  made  up 
of  the  immovables  left  at  his  decease,  and  of 
those  which  shall  be  acquired  by  his  executois, 
with  the  aid  of  his  personalty  and  the  interest 
accruing  on  his  •credits,  gives  and  be-  [*371 
qMeaths  the  first  eUhth  part  of  the  net  yearly 
revenue  of  the  whole,  during  forty  years,  to  the 
American  Cokmlzatlon  Society  for  colonizing 
the  free  people  of  color  of  the  United  States; 
but  the  society  shall  not  receive  or  demand,  in 
any  one  year,  a  larger  sum  than  $25,000. 

He  gives  and  bojueaths  the  second  eizfatti 
parth  of  the  net  yearly  revenue  of  the  whole  to 
the  Mayor,  Aldermen  and  Inhabitants  of  the 
City  of  New  Orleans,  until  said  eighth  part  of 
the  net  yearly  revenue  of  rents  shall  amount  to 
the  full  and  entire  sum  of  $600,000:  and  thst 
for  the  express  and  sole  purpose  of  establlsblnK 
an  asylum  for  the  poor  of  both  sexes,  and  m 
all  ages  and  castes  oi  color. 

He  gives  and  bequeaths^  the  third  eighth 
part  of  the  net  yearly  revenue  of  the  whole  to 
the  Society  for  the  Relief  of  Destitute  Orphan 
Boys  of  New  Orleans,  for  the  express  and  tc^ 
purpose  of  its  lieing  Invested  iu  realest^untQ 
the  annuity  shall  amount  to  the  full  sum  of 
$400,000,  exclusive  of  the  interest  which  may 
have  accrued  on  it. 

He  gives  and  beq)|eaths  the  fourth  eighth 
part  of  the  net  yearly  revenue  of  the  entire  es- 
tate to  the  Mayor,  Aldermen  and  lobabitanUol 
the  City  of  Butimore,  for  the  express  and  sole 
purpose  of  establishing  a  School  Farm,  on  an 
extensive  scale,  for  the  destitute  male  cbildren 
of  Baltimore,  of  every  town  and  village  of 
Maryland,  and  of  the  great  maritime  citw  of 
the  Unired  States  until  the  said  eighth  part  shall 
amount  to  the  sum  of  $3,000,000. 

There  now  remains  the  revenue  of  one  half 
or  four  eighths  of  the  revenue  of  wliat  the  tes- 
tator stylra  his  general  estate.   The  two  dUes 
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of  Kew  Orleans  and  Baltimore  being  the  prin- 
cipal legatees,  it  is  obvious  that  tliev  are  entitled 
to  Ibe  four  eigbtbs  not  bequeathed  by  a  partic- 
ular title;  consequently,  it  is  laid  down  thai 
until  such  time  as  these  four  annuilit-s,  be- 
queat&ed  under  a  particular  title,  shall  have 
been  paid  off  and  expire,  the  cities  of  New  Or- 
leans and  Baltimore  shall  receive,  for  the  estab- 
lisbment  and  support  of  said  free  Bchools,  one 
half  only  of  the  net  yearly  revenue  of  rents  of 
the  general  estate,  and  no  more. 

Moreover,  the  total  amount  to  be  received  by 
each  of  the  legatees  of  one  eighth  of  the  rev- 
enue, until  the  respective  sums  of  $85,000, 
$600,000,  $400,000,  or  $3,000,000  are  reaUzed, 
shows  that  one  of  the  annuities  is  to  determine 
before  the  others  are  paid  oB.  The  testator, 
ttierefore,  orders  that,  as  soon  as  any  one  of  the 
aoDuities  shall  be  filled  and  paid  off.  the  pro- 
portions of  the  net  yearly  revenue  of  rents  of 
the  general  estate,  which  were  payable  under 
the  extinct  annuity,  shall  go  and  be  payable 
to  the  annuity  bequeathed  to  the  City  of  Balti- 
372*]  more  for  *the  establishment  of  a  School 
Farm;  so  that  the  $8,000,000  may  be  made 
up  in  as  short  a  space  of  time  as  possible.  It 
will  not  be  till  the  full  and  entire  discharge  of 
the  annuities,  that  the  two  cities  will  divide 
between  them  the  net  yearly  revenue  of  rents 
of  ibe  general  estate. 

We  will  now  turn  our  attention  to  the  means 
and  devices  adopted  by  the  testator  to  improve- 
the  condition  of  his  particular  legatees. 

He  forbids  the  aleniation  of  the  real  estate 
which  he  leaves  at  his  death  to  the  two  cities; 
and  points  out  how  the  houses  shall  be  let  for 
i^ort  terms,  the  unimproved  lots  let  for  twenty- 
five  years,  at  most,  so  as  to  be  revertible,  to 
gether  with  all  improvements,  to  the  mass  of 
bis  estate;  and  the  lands  leased  out,  so  as  to 
bring  in  returns  more  and  more  ample. 

He  also  orders  bis  testamentary  executors  to 
invest  his  personality  in  houses  and  building 
lots  in  New  Orleans  and  its  suburbs. 

He  has  not  ordered  anything  of  the  kind  for 
the  $35,000  of  the  ColonizaUon  Society  (first 
eighth).  The  sum  is  a  small  one  and  can  be 
paid  ofl  in  a  short  time. 

But  as  respects  the  Society  for  the  Relief 
of  Destitute  Orphans  (tbird  eighth),  he  gives 
tbid  third  eighth  part  of  the  revenues  to 
be  first  deposited  In  one  or  more  of  the 
banks  in  New  Orleans,  which  allow  interest 
on  deposits;  and  then  always  with  the  appro- 
bation of  the  Mayor,  Aldermen  and  lohabit- 
aols  of  New  Orleans,  who  shall  become  parties 
to  the  deeds,  the  said  society  shall  invest  the 
money,  as  ^od  purchases  oner,  in  houses  and 
tots  lying  in  New  Orleans  and  Its  suburbs,  so  that 
such  real  estate,  once  acquired,  shall  be  inaliena- 
ble and  shall  forever  be  retdned  and  held  by  it, 
and  remain  its  property,  in  order  that  the  rev- 
enue of  the  said  real  estate  may  be  sufficient 
for  the  support  of  the  institution. 

With  respest  to  the  particular  legacy  be- 
queathed to  the  City  of  New  Orleans,  for  the 

furpoee  of  establishing  an  Asylum  for  the 
oor  (second  eighth),  he  orders  ttiat  annually 
or  semi-annually  the  amount  of  the  fractions  of 
elghtlis  be  invested,  as  the  commissioners  re- 
ceive it,  in  bank  stocks  or  other  good  securities 
on  landed  estate,  on  interest,  so  that  the  capital 
of  $8,000,000  may  be  thereby  augmented  up 
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to  the  time  when  the  last  of  the  annuity  shall 
be  received  from  the  general  estate;  that  after 
this  period  (or  even  earlier,  if  a  favorable  op- 
portunity occur),  one  third  of  the  whole  (not 
more)  be  invested  In  the  purchase  of  landed 
estate,  in  the  erection  of  buildings,  and  the  fur- 
nishing of  necessary  articles;  and  the  remain- 
der, or  two  thirds  at  least,  invested  in  the  pur- 
chase of  such  bouses  and  building  lots,  in  New 
Orleans  and  its  suburbs,  as  will  probably 
•greatly  augment  in  value;  which  real  [*373 
estate,  when  purchased,  shall  never  be  alienated, 
but  a  permanent  revenue  derived  therefrom  for 
the  support  of  the  institution. 

Again,  as  regards  the  particular  legacy  be- 
queathed to  the  City  of  Baltimore  for  a  School 
Farm  (fourth  eighth),  which  legacy  is  to  reach 
the  amount  of  $3,000,000,  to  be  taken  out  of 
the  eighth  charged  therewith,  and  out  of  the 
other  three  eighths  as  sooa  as  the  other  three 
legacies  are  finally  paid  off,  the  fund  must  be 
increased  as  it  is  received,  by  investing  the 
moneys  in  bank  stocks,  or  other  good  securities 
on  landed  estate,  on  interest;  and  this  capital, 
with  its  increase,  shall  be  invested,  for  one  sixth 
part  at  the  utmost.  In  the  purchase  of  such 
land,  animals  and  agricultural  implements  as 
the  institution  shall  need;  and  the  other  five 
sixths  invested  in  the  purchase  of  houses  and 
building  lots  situated  in  the  City,  suburtra,  and 
vicinage  of  Baltimore,  or  of  tracts  of  land  in 
its  immediate  neighborhood,  viz. :  such  lots  or 
lands  (to  be  all  purchased  under  fee  simple 
titles)  as  will  i>robably  greatly  augment  in 
value.  And  in  this  instance,  too,  the  real  estate, 
when  purchased,  is  never  to  be  sold  or  alien- 
ated, but  is  to  remain  forever  the  property  of 
the  institution,  to  the  end  that  a  permanent 
revenue  may  lie  derived  therefrom. 

We  will  now  examine  the  measures  taken  by 
the  testator  to  prevent  the  cities  from  giving 
the  moneys  a  difiFerent  destination  from  that 
prescribed  by  the  testator. 

Not  content  with  appointing  testnmentary 
executors,  McDonogh,  wishing  to  debar  the 
city  corporations  from  the  handling  of 
moneys,  has  ordered  that  there  be  commis- 
sioners of  his  estate,  having  a  principal  and 
central  oflUce  in  the  City  of  New  Orleans, 
where  all  the  muniments  and  papers  relating  to 
his  affairs  lAay  be  kept,  as  well  for  the  Asylum 
for  the  Poor,  for  the  investment  of  the  moneys 
due  to  the  Orphan  Relief  Society,  for  the 
School  Farm  of  Baltimore,  as  for  the  manage- 
ment of  the  general  estate,  or  fund  for  the  edu- 
cation of  the  poor.  Tliese  commissioners  are 
to  have  the  sole  management  of  the  general 
estate,  the  leasing  and  renting  of  its  lands  and 
houses,  the  cultivating  of  itsestates,  the  collect* 
ing  of  its  rents,  the  paying  of  the  annuities  be- 
queathed as  above,  and  are  to  do  all  acts  nec- 
esBuy  to  its  full  and  perfect  management. 

These  commissioners  cannot  be  members  of 
the  City  Councils:  but  they  shall  be  appointed 
by  the  City  Councils  of  New  Orleans,  as  re- 
gards the  Asylum  for  the  Poor;  by  the  Mayor 
and  City  Councils,  as  respects  the  School  Farm 
at  Baltimore,  with  the  style  of  Directors;  by 
the  respective  City  Councils  of  New  Orleans 
and  Baltimore,  as  to  the  management  of  the 
fund  for  the  education  of  the  poor. 

*New  appointments  shall  be  made  an-  [*37'4 
nually,  on  a  day  fixed  by  the  will. 
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The  City  CoiiDcila  shall  have  a  superrisioii 
over  their  operattons:  and  to  them  the  commi»- 
doneni  are  Usble  for  the  performance  of  all 
their  duties,  and  must  annually  render  an  ac- 
count of  their  administration. 

Besides  these  commissioners,  each  city  shall 
have  Agents  on  the  spot  to  represent  its  com- 
missioners; and  these  agents  shall  also  be  ap- 
pointed by  the  Mayors  and  City  Councils. 

And  after  the  payment  of  the  annuities,  the 
reapectlve  commissioners,  or  the  agents  rep- 
rasenUng  them,  shall  receive  one  moiety  of  the 
net  revenue  of  the  year,  to  be  disposed  of  con- 
formably to  the  will. 

As  for  the  purchases  to  be  made,  before  the 
full  payment  of  the  anouities  by  the  Commis- 
sioners of  (he  Asylum  of  the  Poor,  tbey  must 
he  approred  by  tlie  Mayor  and  City  Councils 
of  Kew  Orleans.  The  same  rule  fs  laid  down 
for  the  purchases  to  be  made  by  the  Directors 
of  the  School  Farm.  They  must  be  ap- 
proved by  the  Mayor  and  City  Council  of  Bal- 
timore. 

The  testator  recommends  to  the  Commis- 
sioners of  the  Asylum  for  the  Foor  to  apply  to 
Ihe  Legislature  of  the  State  of  Louisiana  for  an 
Act  of  Incorporation,  subject  always,  however, 
to  the  conditions  provided  for  Id  the  will.  He 
has  also  recommended,  io  the  same  language 
and  under  the  same  conditions,  to  the  Directors 
of  the  Farm  School,  to  apply,  for  the  same  pur- 
pose, to  the  legislature  of  the  State  of  Mary- 
huid.  He  recuTS  to  the  same  idea,  using  the 
same  pbraseologv;  and  with  the  intent,  no 
doubt,  that  his  general  estate  should  become  a 
juridical  person,  he  also  recommends  to  the 
commissioners  to  sue  out  an  act  of  incorpora- 
tion for  said  geneial  estate,  always  subject  to 
the  conditions  laid  down  in  the  will. 

We  omit  a  variety  of  minute  regulations  con- 
cerning the  publication  of  ttieannual  accounts, 
the  building  and  locality  of  school  houses 
and  residences  for  teachers,  the  school  organ! 
zation,  the  immense  lands  for  the  Poor  Asylum, 
lojiethcr  with  the  high  flown  disquisitions  in 
which  the  testator  indulges.  All  this  matter 
nppears  to  be  foreign  to  the  controversy.  The 
whole  may  be  reduced  to  these  few  words: 
"  The  cities  are  the  devisees;  but  the  adminis- 
tration of  the  property  devised  shall  be  carried 
on  forever  by  commiH^oners  appointed  by  the 
cities,  and  accountable  to  them;  and  it  shall  be 
the  duty  of  said  commis»ooers  to  hand  over 
the  moneys  to  Ihe  new  public  institutions  which 
Ihe  testator  orders  to  be  created." 

The  testator  goes  on  to  say;  "Nocompro- 
mine  shall  ever  take  place  between  the.  Mayor. 
375*]  Aldermen  and  Inhabitants  of  *Balti- 
more,  and  those  of  Mew  Orleans,  or  their  suc- 
cessors. In  relation  to  their  respective  rights  to 
my  general  estate." 

"Neither  party  shall  receive  from  the  other, 
by  agreement,  a  certain  sum  of  money  annual- 
ly, or  otherwise,  for  its  respective  proportions. 
Neither  party  shall  sell  its  respective  rights, 
under  this  will,  the  general  estate,  to  the  other 
orto  others;  but  said  general  estate  Shall  forever 
remain,  and  be  managed,  as  I  have  pointed 
out,  ordered  and  directed. 

•■  And  should  the  Mayor  and  Aldermen  of 
New  Orleans,  and  the  Mayor  and  Aldermen  of 
Baltimore,  combine  together,  and  knowingly 
imd  willfully  violate  any  of  the  conditions 
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hereinbefore  and  hereinafter  directed,  for  tbe 
management  of  the  general  estate,  and  tbe  q>- 

Flication  of  tbe  revenue  arising  therefrom,  then 
give  and  bequeath  the  rest,  residue,  remaind- 
er and  accumulations  of  my  said  general  estate 
(subject  always,  however,  to  the  payment 
tbe  aforementioned  annuities),  to  the  States  (d 
Louisiana  and  Maryland,  in  equal  proportions, 
to  each  of  said  States,  of  half  and  half,  for  the 
purpose  of  educating  the  poor  of  said  States, 
under  such  a  general  system  of  educaticn  ai 
their  respective  Legislatures  ^all  establish  hj 
law  (always  understood  and  provided,  how- 
ever, that  the  real  estate  thus  destined  by  me 
for  said  purpose  of  education,  shall  never  be 
sold  or  alienated,  but  shall  be  kept,  sod 
managed  as  they,  the  said  Legislatures  of  said 
States,  shall  establish  by  law,  as  a  fund  yield- 
ing rents  forever;  the  rents  only  of  which 
general  estate  shall  be  taken  and  expended  for 
said  purpose  of  educating  the  poor  of  said 
respective  States,  and  for  no  other).  And  it  is 
furthermore  my  wish  and  desire,  and  I  hereby 
will,  that  in  case  there  should  be  a  lapne  nf 
both  the  legacies  to  the  cities  of  New  Orlenot 
and  Baltimore,  or  either  of  them,  wholly  or  io 
part,  by  refusal  to  accept,  or  any  other  causeor 
means  whatsoever,  then,  both  or  either  of  said 
legacies,  wholly  or  partially  lapsed,  shall  inuie, 
as  far  as  it  relates  to  New  Orleans,  to  the  Siste 
of  Louisiana,  and  as  far  as  it  relates  to  Ba^ 
limore,  to  the  State  of  Maryland,  that  tbe 
Legislatures  of  those  States,  respectively,  may 
carry  out  my  intentions,  as  set  fortii  in  this  mr 
will,  as  far  and  in  the  manner  which  wiU 
appear  to  I  hem  most  proper." 

In  October,  1852,  the  Judge  of  the  District 
Court,  sitting  as  a  circuit  judge,  passed  the 
following  decree,  viz: 

That  all  that  part  of  the  olographic  will  of 
John  McDonogh,  beginning  at  the  second 
paragraph  with  the  words  "It  is  my  will  and  I 
direct  my  executors  (hereinafter  named),  im- 
mediately after  my  death,  to  correspond,"  Ac., 
on  the  second  page,  numbered  as  Ihe  ^Ih 
page  of  the  printra  copy  of  the  will  on  die. 
and  ending  with  the  words  "or  otherways, 
and  held  and  owned  by  said  curporatioDB,"  oa 
the  S8d  page  of  the  said  printed  copy  of  said 
*wlll,  being  all  and  every  portion  ofr*376 
said  will  relative  to  the  City  of  New  Orleans, 
the  City  of  Baltimore,  the  State  of  IjOUisiana, 
and  the  State  of  Maryland,  tbe  "general 
estate,"  the  ColoniKatinn  Society,  a  projected 
asylum  io  New  Orleans,  the  i»ciety  for  tbe 
relief  of  Destitute  Orphan  Boys,  a  projected 
school  farm  in  Maryland,  free  public  schooU 
in  New  Orleans  and  Baltimore,  and  the  ap- 
pointment of  various  boards  of  commitsioners, 
agents,  directors.  &c.,  and  for  the  investment 
and  accumulation  of  the  estate,  be,  and  all 
said  provisions  are,  declared  illegal,  null,  and 
of  no  force  and  effect  whatever ;  and  that  as  to  all 
the  estate  of  said  deceased,  except  such  as  is  dis- 
posed of  in  the  flrst  paragraph  of  said  will,  Ihe 
deceased  died  intestate,  and  his  estate  fell,  by  bit 
death,  to  his  heirs  at  law.  That  compIalnanU 
are  heirs  at  law  of  the  deceased  John  Mc- 
Donogh, in  the  following  proportions,  to  wit: 
Maria  Louisa  Ord,  wife  of  PaciScus  Otd: 
Laura  J.  Welsh,  Thomas  Welsh.  Fraok  E. 
Welsh,  and  William  P.  Welsh,  minors,  repre- 
sented by  their  guardian,  William  F.  Murdoik, 
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are  huire  of  twelve  eeveotietbs  (||):  one  half  of 
saEd  portion  being  for  the  said  Maria  Louiaa, 
and  the  other  half  being  equally  dirided  be- 
tween said  minors.  Anne  Cole,  Mxrv  Murdoch, 
wife  of  William  P.  Murdoch:  Eliza  Hayne, 
wife  of  Qeorge  Hayne;  Qoorge  F.  Cole,  Louisa 
Shefley.  wife  of  Hugh  W.  Sheffey,  and  the 
children  of  Margaret  Cole,  the  deceased  wife 
of  Qeorge  P.  Jenkins,  namely:  George  Jenkins, 
Mary  HcDonogb  Jenkins,  and  Conway  M.  Jen- 
kins, minors,  represented  by  their  father  Gkiorge 
T.  Jenkins,  are  heirs  of  twelve  seventieths  of 
the  estate.  The  aaid  Anne,  Mary,  Eliza, 
Qeorge  F.,  and  Louisa,  each  to  take  one  ^tfa 
part  of  said  portion,  and  the  remaining  one 
uxth  part  thereof  to  be  equally  divided  between 
said  minors.  Sarah  Day,  wife  of  Nicholas 
Day,  is  heir  of  twelve  seventieths  of  the  estate. 
Jane  Beaver,  wife  of  William  Beaver;  Sarah 
Beaver,  wife  of  Jacob  Beaver;  Rotiert  H. 
H«mmett.  Jessie  Hammett,  Anne  Maria  Snook, 
wife  of  Pet«-  Snoc^;  Eliza  Anderson,  wife  of 
Joseph  C.  Anderson,  and  the  children  of 
Margaret  Hammett,  deceased  (stdd  children 
not  being  parties),  are  heirs  of  twelve  seventieths 
of  the  estate;  the  said  Jane,  Sarah,  Bobert, 
Jessie,  Anne,  and  Eliza,  to  take  each  a  seventti 
part  of  said  portion,  and  the  remaining  seventh 
to  be  reserved  for  the  children  of  a^d  Margaret, 
when  they  shall  make  themselves  parties,  and 
on  due  proof.  Rosalba  P.  Lynch,  wife  of 
Andrew  H.  Lynch,  Is  heir  of  twelve  seventieths 
of  the  estate;  the  remaining  ten  seventieths  to 
be  reserved  for  the  heirs  of  the  half  blood, 
when  they  shall  make  themselves  parties,  and 
on  due  proof.  That  the  said  complainante 
recover  of  the  defendants' executors  of  the  will 
of  the  deceased  all  and  singular  the  property, 
377*]  real  and  personal,  'ooiporeal  and  In- 
corporeal.composing  the  estate  of  the  deceased, 
and  especially  all  and  singuUr  the  property 
of  the  deceased,  in  the  several  parishes  of  the 
State  of  Louisana,  mentioned  or  comprised  in 
the  inventory  of  the  succewion.  prepued  by 
Thomas  Layton  and  Adolph  Mazureau,  nota- 
ries public,  a  copy  of  wfdch  is  in  evtdenoc; 
and  that  said  complainants  have  execution,  and 
be  put  in  possession  of  the  same  in  conformity 
with  law  and  the  rules  of  court.  That  reference 
be  made  to  the  master  in  chancery  for  an  account 
of  the  administration  of  the  said  executors, 
from  the  death  of  the  deceased  to  the  execution 
of  this  decree;  and  that  said  executors  account 
to  the  said  master  in  the  pramiaes;  and  that 
Bud  master  report  to  the  c(nirl;andaomuch  of 
the  said  bill  as  demands  said  account  and  the 
recovery  of  any  moneys  in  the  hands  of  said 
execntors,  is  retained  for  further  decree.  Tliat 
any  other  person  or  [wrsons,  not  now  parties 
to  the  proceedings,  claiming  title  to  the  estate 
of  the  deceased,  or  any  part  thereof,  be  allowed 
to  present  their  claims  respectively  before  this 
court,  to  make  due  proofs  thereof  and  to  be- 
come parties  to  the  proceedings  for  the  due 
eatablislmieDt  and  adjudication  thereof.  That 
the  costs  of  the  complainants  and  of  the  execu- 
tors, be  paid  out  of  the  succession  of  said 
deceased,  and  the  costs  of  the  other  parties  de- 
fendant by  themselves  respectively. 

Decree  rendered  7th  October,  1852.  ' 

Signed  36th  October,  18Sa. 

XSBAL.]        THBO.  H.  MgCaLEB, 

United  States  Judge. 
HowABp  1^  V-  A,  Book  14. 


From  this  decree,  the  executors  appealed  to 
this  court. 

It  was  argued  by  3fe»»ra.  Brent.  Mu',  and 
Hunt,  for  the  appellants,  and  by  Meatn. 
BeoJaAsln  and  Joluuon  for  the  appellees. 
There  were  also  briefo  filed,  being  adopted  by 
the  couiuel  In  this  cause,  preptued  by  tbe 
French  jurists  above  spoken  of,  by  Mr.  Pierce 
and  Mr.  Orailbe.  which  were  used  before  the 
Supreme  Court  of  Louisiana,  in  a  case  wherein 
tliat  State  contended  that  the  legacies  bad 
become  ela|wed,  and  consequently  inured  in 
part  to  the  benefit  of  that  State. 

From  all  this  mass  of  materials,  the  rep<Hler 
can  only  extract  notices  of  some  of  the  most 
important  points  which  were  discussed. 

The  counsel  for  the  appellants  arranged  their 
arguments  under  tbe  following  heads: 

First.  That  the  valhiitv  of  these  legacies 
and  annuities  depends  exclusively  on  the  local 
laws  of  Louisiana. 

Second.  That  the  exposition  of  those  laws, 
written  or  unwritten,  Inr  the  courts  of  Louid- 
ana,  form  rart  of  the  focal  *]aw,  and  [*37S 
as  such  will  be  followed  and  respected  by  the 
federal  courts,  and  this,  whether  expressed  by 
a  seriesofdecUions  or  single  one,  pronounced, 
by  .the  state  court,  "po»  lUem  motam,"  or 
even  after  tbe  decision  of  this  cause  in  the 
United  States  Circuit  Court 

Third.  That  by  the  laws  of  LouiBiana.  legacies 
for  tbe  benefit  of  the  poor,  or  for  education,  or 
establishments  of  public  utility,  are  legacies  to 
pious  uses,  and  as  such  are  pre-eminently  fa- 
vored and  protected  by  law,  so  much  so,  that 
they  shall  not  be  suffered,  in  any  event,  to  fail, 
unless  found  liable  to  be  anDulled,  aq  "  substi- 
tutions ot  ^dei  commiam" 

Fourth.  That  the  universal  legatees  (tbe 
cities)  hbve  legal  capacity  to  take  the  legacies 
bequeathed  to  ttiem. 

Fifth.  That  legacies  like  these  are,  in  no  re- 
spect, subject  to  tbe  prohibitions  apdnst  sub- 
stitutions and  fidei  etmrnUtum. 

Sixth.  That  whatever  conditions  are  found 
in  the  annuities  or  legacies,  of  an  illegal  or 
impossible  character,  are  to  be  considered  as 
erased  from  the  will,  by  operation  and  judgment 
of  law,  and  no  illegtd  or  Impossible  chnse, 
which  is  not  a  condltiou  to  the  legacies,  can 
prove  prejudicial. 

Seventh.  That  even  the  lapse  or  annnlment 
of  the  annuities,  from  any  cause,  they  being 
distinct  from  the  univenal  leneie8,sofarfrom 
affecting  tbdr  validity,  would  booeflt  them, 
by  inuring,  entirely  and  excludvely,  to  thefr 
increase  and  benefit. 

EifiAith.  That  the  two  cities  are  invested  with 
a  sufficient  legal  title  as  universal  legatees, 
which  is  not  impeached,  either  by  any  subse- 

auent  provisions,  repugnant  to  the  nature  of 
le  ownership  instituted  in  them,  or  by  any  il- 
legal or  impossible  condltirais  annexed  by  the 
testator  to  his  legacies,  because  the  title  be- 
queathed can  well  stand  without,  and  dis- 
charged from  the  conditions  thus  imposed, 
wherever  they  may  be  illegal  or  impossible. 

Ninth.  That  this  very  will  of  McDonogh 
has  been  finally  and  authoritatively  adjudica- 
ted by  the  Supreme  Court  of  Louimna,  to  be 
valid  under  the  laws  of  that  State;  and  such 
bdng  tbe  judgment  of  the  highest  state  tribu- 
nal, it  le  conclusive  upon  this  court,  upon  all 
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questions  Involving  the  laws  of  Louidana,  and 
can  only  be  revised,  or  itsauthority  denied,  on 
the  ground  that  it  is.  In  some  respects,  in  con 
ftict  with  the  Constitution  or  laws  of  the  United 
States. 

Fifth  point.  Legacies  like  Uiese  ate,  in  no  re- 
spect, subject  to  the  prohibitions  ag^nst  sub- 
stitutions and  fidei  eommUaa. 

Both  substitiilioos  and  fiAd  eommisaa  are  pro- 
hibited by  the  Civil  Code,  art.  1607. 

The  legacies  to  the  cities  cannot  be  brought 
within  ^e  ctUegory  of  either  of  the  four 
classes  of  substitutions  known  to  the  civil  or 
Spanish  Law.   (Jolmson's  Civil  Law  of  Spain, 

379*]  *Thevu1gaTaub8titutionwould  apply 
to  the  substituted  legacies  over  to  the  States. 
(Johnson's  Civil  Law.  183.) 

And  the  States,  therefore,  could  not  take,  la 
the  face  of  the  prohibition  of  art.  1507, 
but  for  the  express  saving  contained  In  art. 
1508,  which  declares,  that  "the  disposition  by 
which  a  third  person  is  called  to  take  the  gif^ 
the  inheritance,  or  the  legacy,  in  case  the  donee, 
the  heir  or  the  legatee,  does  not  take  it,  shall 
not  be  considereaa  substitution,  and  shall  be 
valid." 

Nor  is  there  anything  of  the  "substitution, 
fideiammimtria,  which  is  made  by  eiTlng  it 
in  trust  to  some  one  appointed  heir,  to  hold  the 
ioberitance  for  a  given  time,  that  he  may  de 
liver  it  afterwards  to  another."  (Johnson's 
Civil  Law,  126;  BeavXieu  v.  Temoir,  5  Annual, 
p.  480;  see,  also,  the  case  decided  by  the  Court 
of  Cassation  in  France,  cited  in  the  appendix 
to  this  brief.) 

There  is,  ttierefore,  nothing  of  a  prohibited 
sutwtituUon  in  this  will,  and  especially  none  in 
respect  to  the  title  of  the  cities. 

Fidei  commitaa  are  equally  prohibited  by  art. 
1507,  but  (here  is  this  difference,  that  a  pro- 
hibited substitution  annuls  the  first  le^cy,  in 
respect  to  whlc^  there  is  a  substituted  legatee, 
while  in  the  case  of  a  Jidei  eommimtm,  the  first 
legat^  is  not  avt^ded  if  the  trust,  or  ffafat  com- 
mumm,  be  to  a  third  party  for  the  benefit  of 
the  second,  or  substituted  legatee,  and  distinct 
from  the  first  legacy.  (5  Annual,  480,  481; 
DuPema  v.  Kennedy.  6  L.  R.,  247.) 

Therefore,  to  avoid  the  title  of  the  cities  on 
this  ground,  there  must  he  either  a  bequest,  in 
trust  for  them,  or  to  them  In  trust  for  a  third 
party. 

Let  us  examine  the  decisions  on  this  question. 

In  the  case  of  ^iwnANn's  vSl,  Ohi^  JiuHee 
Eustis  declared,  that  "the  prohibition  certainly 
embraced  the  substitutions,  and  the  fdet  com- 
mi$tum  of  the  Roman,  the  French  and  the 
Spanish  Ihws.   (See  page  21  of  his  opinion.) 

And  in  the  same  case,  be  considera  ^det 
eommi$mmwjnoaynomwMx  trust,  under  the 
English  law.  And  this  court  has  dedded  the 
prohibition  to  extend  only  to  express  tnists. 
(ffotnM  T.  Chm,  S  How.,  650.) 

Now,  to  constitute  a  case  of  strict  trust,  un- 
der the  English  law.  or  of  Jidei  annmi$mm, 
under  the  civil  law,  the  trust  must  not  be  for 
the  benefit  or  use  of  the  trustee. 

If  a  legacy  is  to  A,  in  trust  for  his  own  use. 
it  would  not  be  a  tnut.eittier  under  the  English 
01  civil  law. 

Legades  to  ooiporatlons,  or  fnnds  in  their 
poBsewm  for  pubnc  ptupoBee,  will  be  enforced 
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In  equity  as  charitable  funds.  (2  Spencc's 
Eq.,  H4:  see  Attorney  Oeneral  v.  Uedit^  2  Sim. 
&Bt.,  76:  Aiimmey  Qentralr.  Garii»U,'i^m., 
427;  At^omMi  Qmeral  t.  Brown,  1  Swanit., 
297.) 

*It  is  true  that,  in  the  parlance  of  [*380 
the  English  chancellors,  a  devise  to  a  corpora- 
tion for  the  benefit  of  its  poor,  or  for  any 
charitable  purpose  connected  with  the  purposes 
of  the  corporation,  ie  loosely  termed  a  trust, 
which  chancery  will  enforce;  but  though  such 
a  dedication  to  charitable  uses  be  fiduciary 
in  Its  nature,  yet  we  OH^dently  submit,  that 
a  legacy  to  a  corporation  for  the  ben^t  of 
its  poor,  or  any  establishment  of  public  utility. 
Is  not  that  sort  of  express  trust  to  which  the 
prohibition  in  the  Code  of  Louisiana  has  ref- 
erence. If  an  individual  is  the  trustee  for  a 
third  person,  or  for  the  poor,  it  might  be  safdy 
admitted,  that  in  both  cases  it  was  a  ^ida  em- 
miemm,  because  he  was  a  stranger  to  the  bene- 
ficiaries, but  not  so  when  corporaUons  are  the 
legatees,  and  the  legM^es,  in  the  words  of  this 
court  in  Vtdal  v.  Otrard,  2  How.,  189,  are  for 
purposes  "germane  to  the  objects  of  the  in- 
corporation, and  ' '  relate  to  matters  which  will 
promote  and  aid  and  perfect  those  objects." 

Oue  of  the  illustrations  is  furnished  in  the 
same  opinion  of  thib  court  in  8  How.,  189, 
where  it  supposes  the  case  of  a  derlse  to  Phih- 
delphia  "  to  supply  its  Inhabitants  with  good 
and  wholesome  water." 

That  might,  in  some  sense,  be  called  a  tnut, 
but,  "  relating  to  matters  which  promote,  aid, 
and  perfect  the  objects  of  incorporation,"  it 
could  not  be  considered  that  sort  of  trust  in 
which  the  beneficiary  is  foreign  to  the  trustee, 
and  therefore  prohibited. 

But  it  seems  to  us  that  this  veiy  question  baa 
been  conclusively  settled  by  the  Supreme  Court 
of  Louisiana,  in  the  case  of  DePontalba  t. 
New  Orlean$.  8  Annual.  662,  decided  in  1848. 
(See  J).  R.  Richard  v.  Milnt,  17  La.,  320.) 

In  that  case  the  testator  bequeathed  a  hospi- 
tal to  the  city  for  the  use  of  Inwn,  uid  the 
city  having  afterwards,  when  there  were  no 
lepers,  converted  it  into  a  cemetery,  the  court 
held  "that  the  city  had  a  legal  title  to  the 
property  as  against  the  heir  at  law,  though  the 
purpose  of  the  legacy  had  failed."  Now,  thit 
was  undoubtedly  a  legacy  in  Irtist  for  the  bene- 
fit of  a  particular  class  of  the  commuaity  of 
New  Orleans,  and  would  have  been  termed  by 
English  ehanoeUors  a  trust,  still  it  was  held  by 
the  Supreme  Court  of  Louisiana,  to  be  a  valid 
title  in  the  d^,  notwithstandiDg  the  prdiild- 
tion  agdnst  "jKte'09mmi!Mi»,'' wmdiiBnoteTeD 
notic(«. 

This  decision,  made  under  Spanish  laws  re- 
enacted,  is  the  very  Civil  Code  which  is  now  re- 
lied on  to  destroy  leoades  to  the  aame  for 
the  support  and  ewicatlon  of  its  poor,  has, 
therefore.in  out  humble  judgment,  conclusively 
and  clearly  exempted  from  the  prohibition  of 
article  ISO?  all  l^;acies  to  a  dty  for  the  benefit 
of  its  poor,  or  any  work  of  public  uUlity,  or 
any  purpose  "germane  to  the  objects  of  In- 
oorporatlon." 

*If  these  legacies  for  the  "establish  r*381 
ment  of  free  schools  in  Baltimore  and  Kew  Or- 
leans" be  stamped  with  the  character  of  the  pro- 
hibited fidei wmmitta,"  then  you  must,  under 
the  same  article  of  tito  Qode^umuleveiy  legacy 
^  HOWABD  16 

Digitized  by  V^OOglC 


1868 


McBoKOOH'B  EXKCUTOBa  BT  iX.  V  HURDOCH  BT  AL. 


881 


in  truBt  for  any  ledtimate  purpose  of  the  corpora- 
tion, or  for  establUbments  of  utility  and  benefit, 
and  to  accompliah  tliat  end  you  must  not  only 
declare  that  legacies  to  corporations  for  their 
own  benefit  are  trusts  in  the  meaning  of  the 
law,  and  as  such  within  the  prohibiuoo,  but 
you  must  reserve  and  strike  down  the  well- 
settled  construction  by  her  courts  of  the  Civil 
Code  of  Louisiana.  A  doubt  would  escape 
the  prohibition.  (Cole  v.  Cole,  7  Martin,  N.  S., 
418.) 

We  will  here  beg  leave  to  incorporate  into 
this  argunieat  so  much  of  the  opinion  of  CkUf 
i/iuf£e«£uBtis,  pronounced  on  this  will  of  Hc- 
Donogh,  as  relates  to  this  question,  and  which 
aeetns  to  us  unanswerable: 

"That,  without  a  pcwltive  prohibition,  mu- 
nicipal corporations  in  lioutsiana  should  be  in- 
capacitated from  receiving  legacies  for  the 

{mblic  purposes  of  health,  education  and  char- 
ty,  seems  to  me  repugnant  to  all  sound  ideas 
of  policy,  and  to  the  reason  of  the  law. 

"  What  legacies  could  they  be  expected  to 
receive  except  for  some  public  or  humane  ob- 
ject ?  Who  would  give  a  city  a  legacy,  to  be 
alMorbed  by iudebtsorappropriatedto common 
expenses  ?  Certainly,  bo  far  as  the  conscience 
of  the  public  IB  concerned,  a  legacy  of  money 
to  a  city  without  any  designation  would  be  held 
to  have  been  given  for  some  object  of  charity 
or  beneficence. 

'•  I  think  there  are  articles  In  the  Code  which 
exclude  the  conclusion  as  to  the  incapacity  of 
the  City  of  New  Orleans  to  take  legacies  of  this 
kind. 

"  The  article  1536  provides  that  donations 
fur  the  benefit  of  a  hoepital  of  the  poor  of  a  com- 
munity, or  of  eslablishmentB  of  public  utility, 
■hall  be  accepted  the  administrators  of  such 
commuBliies  or  establishments. 

"Provision  is  made  by  this  article  to  give 
effect  to  donatioDB  for  the  poor  made  by  linng 
persoDB,  inter  vivas,  because  in  donations  of  this 
kind  the  donor  is  not  bound,  and  the  donation 
is  without  effect  until  the  act  of  donation  is 
signed  and  accepted  by  a  party  competent  to 
receive  the  donation.  The  article  relates  to  the 
form  of  the  Act  and  provides  for  its  acceptance 
and  the  completion  of  the  donation,  antl  is  not 
its  legality  presupposed  ?  Is  it  not  predicated 
upon  the  legality  of  this  mode  of  property  for 
pious  uses  ?  Such  appears  -  to  me  to  be  the  ob- 
vious intendment  of  the  article. 

"There  is  not  the  slightest  ground  f<nr  any 
distinctions  as  to  the  legality  of  the  holding  or 
38SS*]  ownership  by  donation  inter  vivoi  *and 
mortie  eauta — that  is,  that  the  property  could 
be  acquired  by  one  donation  and  not'  by  the 
other. 

"Nor  does  the  law  make  any  distinction  be- 
tween a  legacy  to  the  poor  of  a  dty,  and  a 
iegMsy  to  a  city  for  the  poor.  For  in  both  cases 
it  18  a  legacy  to  pious  uses,  and  the  dty  Is  the 
redpient.  (Domat,  lib.  4,  tit.  3;  Sec.  2,  sec.  13; 
Id.,  sec.  6,  sec.  1,  et  teg.) 

"The  article  1548  provides  that  when  the 
donation  is  made  to  minora,  to  persons  under 
interdiction, or  to  public  establishments,  the  reg- 
istry fliiall  he  made  at  the  instance  of  curators, 
tutors  or  sdministratorB. 

"The  article  007  provides  that  the  osufruct 
granted  to  oorporatiojis,  congregations  and 
other  companies  which  are  deemed  perpetual, 
HcnraBD  10. 


lasts  only  thirty  years.    If  these  corporations, 
coQirregations  and  companies  are  suppressed, 
abolished,  or  terminate  in  any  other  manner, 
the  usufruct  ceases  and  becomes  united  with- 
the  ownership. 

"  The  l^slatlon  concerning  the  powers  of 
the  City  of  New  Orleans,  I  think,  is  in  the 
same  sense. 

"  Doubts  having  existed  as  to  tbe  power  of 
the  City  to  hold  property  out  of  its  limits,  the 
corporation  was  declared  '  capable  of  holding 
or  posseasing  real  estate  without  its  limitB,  and 
of  acquiring,  retaining  and  possessing,  by  do- 
nation or  legacy,  anv  property,  real  or  personal, 
whether  situate  witnin  or  without  the  limits  of 
the  dty.'  (Act  of  1880,  p.  50;  Digest  of  Stat., 
144,  sec.  160.) 

"I  have  no  doubt  of  the  legality  of  the 
testamentary  disposition  under  consideration. 

"I  think  it  would  follow,  as  a  necessary  con- 
sequence from  the  definition,  origin,  and  nature 
of  legacies  to  pious  uses,  that  if  those  in  favor 
of  the  cities  are  of  that  sort,  those  In  favor  of  the 
States,  in  the  contingency  provided,  are  of  the 
same  character.  The  difference  is,  that  in  the 
former  the  mode  of  administration  is  regulated 
by  the  will, 'in  tbe  latter  it  is  left  to  the  wisdom 
and  discretion  of  the  legislative  power. 

"  The  administraiioD  of  property  devoted  to 
pious  usee  by  a  legacy,  through  the  instrumen- 
tality of  overseen,  commissioners,  or  a  quari 
corporation,  makes  no  difference  as M  the  title; 
both  in  fact  are  legacies  to  pious  uses,  and  not 
unlike  the  Girard  lenicy  maintained  by  this 
court  in  3d  Annual  Reports,  898."  {Otrard'a 
Heirs  v.  Nmo  Orleans.) 

This  opinion  was  concurred  in  by  Mr.  Justice 
Dunbar. 

Ninth  PoitU. — 7%e  eaiidumvenesa  and  binding 
effect  of  the  judicial  deciinons  of  the  State 
VottTtsof  Louiniana  upon  the  eomtrttetion  and 
eatpo^Hanofths  Civil  Code  and  the  Unwritten 
Lam  <^  that  State. 

In  elucidating  the  above  proposition,  our  re- 
marks will  necessarily  *be  confined  [*383 
exclusively,  almost,  to  a  consideration  of  the 
decisions  of  the  Supreme  Court  of  the  United 

States. 

This  case  depends  on  tbe  construction  to  be 
given  to  tbe  laws  of  I/)ui8tana,  composed  of  a 
written  code,  and  of  so  much  of  the  Roman, 
Spanish,  and  French  laws,  as  are  Judicially  rec- 
ognised as  of  authority  in  ttiat  State 

The  Supreme  Court  of  Louisiana,  in  the  case 
of  TheState  of  Louisiana  against  The  Bzeeutort 
of  MeDonogh,  has  given  a  construcUon  to  this 
very  will,  founded  on  the  local  law,  which,  in 
effect,  defeats  the  claim  of  tbe  heirs  at  law. 

But  before  that  judgment  was  pronounced, 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  in  a  cause  instituted  to 
that  court  by  the  beira  at  law  against  the  execu- 
tors, decreed  In  favor  of  tbe  heirs. 

That  decree  is  now  before  the  Supreme  Court 
of  the  United  States  on  appeal,  and  tbe  impor- 
tant inquiry  is,  whether  the  decision  of  the 
Supreme  Court  of  Louisiana  is  not  conclusive 
upon  all  the  questions  in  tbe  case,  depending 
on  the  construction  of  dther  the  written  or  un- 
written law  of  that  State. 

In  cases  depending  on  the  laws  of  a  particular 
State,  the  Supreme  Court  of  the  United  Stales 

Digitized  by  GoogYe 


888  BUPBBHB  OOUBT  OF 

has  uniformly  adopted  the  construction  which 
the  supreme  judicial  tribunal  of  the  State  has 
nven  to  (hose  laws.  And  the  reason  on  which 
this  rule  is  founded.  Is  stated  by  Ch^fju^tiee 
Marahall  to  be,  that  "  the  judicial  department 
of  every  goremment  is  the  apprwriat«  organ 
for  construingthe  legislative  acts  ofthat  govern- 
ment." (10  Wheaton,  159.) 

The  cases  in  which  the  Supreme  Court  has 
conformed  to  the  decisions  of  slate  courts,  are 
very  numerous.  The  following  list  of  refer- 
ences may  save  the  trouble  of  search,  though  it 
does  not  comprise  the  whole:  5  Cranch,  23; 
id..821:7d.,  255;6Jd.,  165;9  W.,  87;  8  Wheat., 
816;  5  id.,  370;  6 /rf.,  119;  7 /d..  861 :  10 /d.. 
153;  11  Id.,  861;  laid..  15R;  3  Pet..  483;  Id., 
89;  4  id.,  124:  6  id.,  391;  15  7d.,  449  ;  6  How.. 
184:  6  id.,  1;  1  Id.,  198.  219;  Id.,  813,  618;  10 
Id.,  401;  13  id.,  371;  14  Id.,  485,  504. 

In  8t.  Jolin  V.  Chew.  13  Wheat.,  153,  it  is 
said :  ' '  This  court  adopts  the  local  law  of  real 
proper^,  as  ascertained  by  the  decisioDS  of  the 
state  courts,  whetherthoeedeclsloosareground- 
ed  on  the  construction  of  the  statutes,  or  from 
a  part  of  the  unwritten  law  of  the  State." 

In  Elmendotf-v.  Tayhr.  10  Wheat,  165,  the 
court  say:  "  Wc  must  consider  the  construc- 
tion as  settled  finally  by  the  courts  of  the  State; 
and  this  court  ought  to  adopt  the  same  rule, 
should  we  even  doubt  its  correctness." 

Neta  V.  8eott.  IS  How.,  371,  decided  that  thto 
384*]  (y>urt,  on  "appeal  from  the  Circuit 
Court,  would  not  be  governed  by  the  decision 
of  the  Supreme  Court  of  the  State,  upon  any 
question  dependent  upon  general  chancery  prin- 
ciples; but  the  court  clearly  intimate  that  it 
would  be  otherwise  if  the  case  had  depended 
upon  "  the  legislation  of  Gen:^  or  the  local 
laws  or  customs  of  that  Sti^." 

In  NemUh  v.  8/utdon,  7  How. .  813.  In  which 
the  court,  in  an  equity  cause,  held  a  dngle  de- 
cision of  the  Supreme  Court  of  Michigan  on  the 
same  question  to  be  conclusive,  Uiat  question 
depending  on  the  construction  of  the  constitu- 
tion and  local  laws  of  the  State. 

The  court  will  not  demand  a  series  of  state 
decisions,  but  will  hold  itself  bound  by  a  single 
decision  of  the  highest  State  tribunal. 

In  The  Bank  of  HamiUon  v.  Dudley.  2  Pet.. 
493,  there  was  but  a  single  decision,  and  that 
by  a  divided  court,  and  j^et  it  was  regarded  as 
conclusive. 

In  Gardner  v.  CoUim,  3  Pet.,  89,  the  court 
say:  "If  this  question  had  been  settled  by 
any  Judicial  dnusion  in  the  State  where  the 
land  lies,  we  should,  upon  the  uniftnm  princi- 

Eles  adopted  by  this  court,  recognize  tfaatdacis- 
m  as  part  of  the  local  law." 
In  Tfu  Untied  States  v.  Morriaon,  4  Pet.,  134, 
and  Qreen  v.  ^m^,  6 Pet.,  391,  a  single  decision 
of  the  highest  state  court  was  held  sufficient. 

Again,  in  The  Bank  of  HatnUton  t.  Dtidley, 
a  Pet.,  492,  after  the  case  bad  been  argued  In 
the  Supreme  Court,  the  court  hearing  that  the 
same  question  was  depending  before  the  high- 
est Judicial  tribunal  of  the  State  (Ohio),  held 
the  case  under  advisement  tilt  the  next  term, 
to  receive  the  opinion,  and  after  it  had  been 
nven,  conformed  to  it,  (See.  also,  7  How., 
813,  816.) 

Again,  the  dedsion  of  a  circuit  judge,  though 
made  prior  in  time  to  the  decLuon  of  a  state 
court,  upon  the  same  questkm,  does  not  affect 

740 


THB  ITinTHD  BTATn.  IMS 

the  conclusiveness  of  the  latter.  Thus,  in  Th 
United  Statet  v.  Mbrrimm.  4  Pet.  134,  the  Or- 
cuit  Court  of  the  United  States  for  Yireinia 
(Chit}f  Justice  Hardiall  prc^ding),  msdea  decis- 
ion upon  the  construction  of  a  state  statute,  in 
r^ara  to  which  different  of^bionB  had  been  en- 
tertained ;  lubsequently  to  which,  the  same  ques- 
tion was  decided  the  other  way  by  the  Oomi  of 
Appealsof  Vin^nia.^  And  though  this  state  de- 
ci^on  had  not  been  reported,  but  was  quoted  in 
manuscript,  when  the  case  came  before  the  3u- 

Breme  Court  of  th<t  United  States,  ChirfJuiliu 
[arshall.  delivering  tlie  opinion,  reversed  bis 
own  judnnent  in  we  Circuit  Court 

The  rule  was  afterwards  conformed  to  In  s 
still  stronger  case.  The  Supreme  Court  had 
twice  decided  the  same  question,  as  to  the  true 
'construction  of  the  Statutes  of  Limita-[*3S5 
tions  of  Tennessee,  upon  the  authority  of  two 
decided  cases  in  the  Supreme  Court  of  that 
State,  in  1815.  But  in  1883.  in  the  case  of 
Oram  t.  ITmI,  H  Pet.  891,  it  appearing  dtM 
these  dedslons  were  made  under  such  dream- 
stances  that  they  were  never  conddered.  in  the 
State  of  Tennessee,  as  fully  settling  the  ooa- 
struction  of  the  statutes;  and  that  in  1625  the 
Court  of  Appeals,  by  a  single  decision,  bsd 
ruled  the  point  differentlv,  the  Supreme  Court 
overruled  Its  two  former  aeclsions,  and  adopted 
that  of  the  state  court,  as  the  last  and  autDW- 
itative. 

In  the  case  of  Orocea  v.  Slaughter,  16  Pel., 
449,  the  court  did  not  depart  from  this  estab- 
lished rule.  The  state  decision  relied  on,  as 
settling  the  construction  of  a  provision  in  the 
constitution  of  Mississippi,  was  the  decision  of 
a  divided  court — was  extrajudicial,  and  oral- 
traiy  to  the  l^jislatiTe  construction  of  the  pro- 
vidon.  and  we  will  add  especially,  that  ft  was 
made  after  the  date  of  the  contract  in  contro- 
versy in  that  case,  and  impaired  the  obligatioo 
of  the  contract  In  Orovet  v.  tHauffhier,  the 
note  in  suit  was  dated  December  20tb,  1886  (15 
Pet,  449),  and  the  Slate  decision  relied  on  to 
invalidate  the  note,  was  that  of  OUdete^,  de.. 
V.  Site  and  Fittpa  trick,  not  then  reported  (see 
ISPet.tiT);  but  since  reported  in  S  How.  Hiss., 
110,  by  wlilch  report,  it  appears  tbat  the  State 
decision  was  not  made  until  December,  1840, 
four  years  after  the  date  of  the  contract  whicb 
it  sought  to  impair.  It  was  therefore  con^ered 
by  the  Supreme  Court  as  an  open,  unsettled 
question,  and  so  decided. 

The  same  question,  on  the  same  clause  of  the 
constitutioo  of  Mississippi,  afterwards,  in  1847. 
came  again  before  the  Supreme  Court,  in  Rowan 
y.  RunneU.  6  How.,  184.    Id  the  intennediate  . 
time,  however,  after  the  decision  in  OrotM  v. 
Slaughter,  the  question  of  construction  had  been 
decided  by  the  highest  tribunal  of  the  State, 
differently  from  the  decision  of  the  Supreme  ■ 
Court   Both  Orovet  v.  Slattghter.  and  Bmkh 
V.  Runnelt,  were  cases  arising  upon  contracts,  I 
indetical  as  to  subject  matter;  and  the  court 
felt  an  insurmountable  difficulty  in  following 
a  state  decision,  made  subsequently  to  the  date 
of  the  contract  between  citizens  of  different 
states,  and  annulling  ft  retroactively;  which 
contract  oti  full  consideration,  tlie  SujMeme 
Court  of  the  United  States  had  pronounced  val- 
id, and  th^  therefore  adhered  lo  thdr  flrit  de- 
clsion,  Mr.  Jvitiee  Daniel  dissenting,  however, 
even  in  the  case  of  a  cnitnct 
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See,  also,  to  same  effect,  i&m$  t.  Hundley,  6 
How.,  1. 

The  whole  amount  of  these  decisiooB  is,  that 
in  cases  aridof;  upon  contract,  where  the  Bu- 
preme  Court,  in  the  absence  of  any  state  decis- 
ion settling  tlie  constructioo  of  a  provision  in 
386*1  the  *8tate  constitution,  in  reference  to 
the  Taudity  of  the  contract,  bad  decided  in  fa- 
vor of  its  validity ,  they  would  not  reverse  that  de- 
cision, on  the  ground  of  an  adjudication  of  the 
quoBtion  cooMoiwlse,  by  a  state  court,  if  that 
adjudlcaUon  was  made  subsequentlv,  not  only 
to  the  first  decirion  by  the  federal  court,  but 
subsequently  to  the  very  contract  in  issue,  be- 
tween parties  who  were,  by  the  Federal  Con- 
stitution, entitled  to  an  adjudication  on  that 
contract,  by  tbe  federal  courts. 

If  it  had  been  a  case  involving  questions  of 
title  to  real  property,  or  the  construction  of  lo- 
cal laws,  irrespecUve  of  contract,  the  court 
would,  no  doubt,  have  been  governed  by  Green 
V.  iVeaJ,6  Pet.,391,and  have  overruled  its  former 
decision  in  Orowa  v.  Slaughter.  (See  Hetmith 
V.  Sheldm,  T  How..  818.) 

To  say  nothing,  however,  of  the  distinction 
taken  by  tbe  court  in  tliis  case  of  Boaan  v. 
Runnele,  It  is  very  dear  that  the  dedslon  is  al- 
together inapplicable  to  ttie  case  of  the  hdrs  at 
law  and  the  executors  of  McDonogh. 

In  this  case,  the  question  depends  on  a  will 
of  real  and  personal  property,  as  to  which  there 
has  been  no  decision  of  the  Supreme  Court ;  and 
in  wills  this  court  adopts  the  focal  law  braring 
on  tbe  case.  (7  How.,  818,  814,  604;  Pattereon 
y.  Oainea.B.ow.  ;  FiVfo^  v.  6inird,  3How.,  128; 
WhttUr  V.  Smith,  9,  How.  55.) 

Tbe  validity  of  the  will  is  to  be  determined 
by  a  true  construction  of  tbe  written  and  un- 
written law  of  Louisiana;  and  the  tribunal  of 
the  last  resort  in  that  State  has  decided  in  favor 
of  ita  validity.  "  Undoubtedly,"  said  the  Chuf 
Juxtiu,  in  Oouan  v.  Runi^,  "  this  court  wilt 
always  feel  itself  bound  to  respect  the  decisions 
of  the  state  courts;  and  from  the  time  they  are 
made,  will  regard  them  as  conclusive,  in  all 
cases,  upon  the  constniction  of  th^  own  con- 
stitution and  laws.  But  we  ought  not  to  give 
them  a  retroactive  effect,  and  allow  them  to  ren- 
der invalid  contracts  entered  into  with  citizens 
of  other  states,  which,  in  the  Judgment  of  this 
court,  were  wrongfully  made. 

Thetw  decisions,  therefore,  at  the.  Supreme 
Court  of  the  United  States,  denying  the  bind- 
ing effect  of  subsequent  state  decisions,  so  as  to 
retroact  on  antecedent  contracts,  are  fully  war- 
ranted by  the  spirit,  If  not  the  letter,  of  that 
clause  in  the  Federal  Constitution  which  pro- 
hibit tbe  States  from  passing  "  any  law  im- 
pairing the  obligaticm  of  contracts." 

For,  if  the  sovereignty  of  the  States  is  not 
competent  to  legislate  away  the  obligation  of 
contracts  lawfullv  entered  into  at  the  time,  it 
should  equally  follow  that  tbe  state  courts  can- 
not construe  away  the  obligation  of  antecedent 
contracta,  which  the  Constitution  meant  to  pro 
tect  from  every  department  of  the  state  govern- 
ments, and  to  place  under  the  protecting  eegis 
of  the  federal  judidaiy. 
887*]  *But  when  we  come  to  condder  Uie 
effect  of  a  decldon  by  the  stale  tribunals  upon 
tbeir  local  laws  involving  any  matter  not  im- 
pairing the  obligation  of  a  contract,  the  case  is 
one  of  a  very  duferrait  character.   It  must,  in 
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that  case,  result  from  principle,  and  the  author- 
itative decisions  of  this  court,  that  if  the  valid- 
ity of  a  Louisiana  will  la  to  be  tested  by  the 
taws  of  that  ^te,  the  exposition  of  those  laws, 
by  her  liigbest  Judidal  tribunal,  must  be  equal- 
ly regarded  as  part  of  the  local  law  of  the  State, 
and  as  such,  binding  on  the  federal  courts, 
whether  it  be  established  by  a  single  decision, 
or  by  a  series  of  decisions,  and  whether  it  In- 
volve title  to  real  estate  or  personalty. 

BalHrnore  and  duequehanna  Bauroad  Com- 
pany V.  NetbU,  10  How.,  401,  recognizes  the 
principle  that  this  court  can  In  no  case  revise  or 
annual  retrospective  state  legislation,  unless  it 
violates  some  clause  of  the  Federal  Constitu- 
tion, or  is  in  conflict  with  the  laws  of  the 
United  States. 

Ha^  this  court  any  greater  jurisdiction  over 
the  State  judiciary,  in  expounding  tbeir  own 
laws,  than  it  would  have  over  the  Legislature 
which  makes  them? 

But  it  may  be  objected  that  the  true  reason 
why  this  court  did  not  regard  as  conclusive  a 
sumequent  state  decision  in  the  cases  of  Qrovee 
V.  Slaughter  and  Bowan  v.  Runrule,  and  ^t»« 
V.  Hundl^,  is  not  that  they  were  cases  of  con- 
tract^ but,  because  such  subeequent  deds- 
ions  would  deinive  citizens  of  other  states  of 
tbe  practical  enjoyment  of  the  privilege  of  su- 
ing in  the  federal  courts  on  titles  already  vested 
in  them,  and  to  sustain  this  position,  a  para- 
graph will  be  cited  from  the  opinion  of  the 
Chief  Justice  in  Bowan  v.  Runrwie,  S  How., 
189. 

But  we  respectfully  submit  that  the  state 
courts  cannot  be  deprived  of  their  le^Umate 
function,  of  expounding  authoritatively  and 
inclusively  the  meaning  of  their  own  state 
laws,  merely  because,  at  the  time  of  ^uch  ex- 
position, there  were  parties  in  esae  who  had  a 
right  to  sue,  or  who  had  sued  in  the  federal 
courts  mon  titles  already  vested  in  them  by 
virtue  of  the  state  laws. 

It  would  be  monstrous  If  the  federal  courts, 
obtaining  jurisdiction  "ratione  ^xmarum" 
alone,  were  to  exercise  that  jurisdiction  for  tbe 
single  purpose  of  prostrating  and  annulling  all  ^ 
expositions  of  the  state  laws  uy  the  state  courts, 
which  had  been  made  after  the  right  had  at- 
tached to  sue  in  the  federal  courts. 

It  is  not  to  be  presumed  that  the  state  tribu- 
nal has  BO  decided  from  a  mcrtlve  to  oppress  or 
prejudice  the  plaintiffs  in  the  federal  courte; 
and  in  the  absence  of  such  a  presumption,  tbe 
federal  courts  are  as  much  bound  in  a  case 
where  their  jurisdiction  is  acquired  alone  by 
the  character  of  the  parties,  to  respect  the  local 
*law,  as  expounded  by  local  tribunals.  [*388 
" pendente  lite,"  at  "poatlUem  motem,"  as  if  it 
had  been  declared  before  the  right  attached  to 
sue  in  tbe  federal  courts.  We  submit,  with 
deference,  that  it  is  not  a  principle  of  ' '  comity  " 
only  which  gives  force  to  the  local  decisions; 
but  it  is  Iwcause  state  decisions,  whenever 
made  upon  state  laws,  form  part  of  those  laws, 
and  as  such,  are  tbe  governing  rule  of  the 
United  States  courts  In  every  case  dependent  on 
state  laws,  except  in  the  solitary  uistance  of 
state  dedrions  retroaeting  on  antecedent  con- 
tracts, and  this  principle  appears  to  have  been 
adopted  by  this  court,  on  full  and  deliberate 
consideratfoo,  in  tbe  case  of  Orem  v.  Sieal,  6 
Pet,  298. 
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The  counsel  (or  the  appellees  made  the  fol- 
lowioB  pmnts: 

I.  The  first  point  to  be  settled  js  the  tme 
meaning  of  the  will.  This  depends  ttltogether 
on  the  Mgniflcation  of  the  language  used  by  the 
testator,  and  on  no  peculiarity  of  local  law. 
The  rules  of  interpretation  laid  down  by  the 
Civil  Code  of  Louisiana  (Acts  of  1705  et  aeq.), 
correapond  with  those  which  gtiide  judges  in 
the  courts  of  coniDion  law.  All  aim,  aliEe,  at 
discemiae  the  intentions  of  the  testator ;  and  as 
HcDono^  has  used  the  English  language  in 
expreffidng  those  intentions,  a  reference  to  local 
jurisprudence  is  entirely  useless,  and  this  court 
bias  accordingly  held,  that  it  does  not  follow 
tlie  construction  of  a  slate  court  on  a  will  or 
deed,  as  it  does  on  the  construction  of  a  statute. 
(Lane  r.  Viek.  S  How.,  464,  470;  BuAU  T. 
Southard,  12  Id.,  189.) 

We  maintain  the  will  of  the  testator  to  be  a 
scheme  devised  by  him  for  perpetuating  his  suc- 
cession, under  the  name  of  his  "general  es- 
tate"; that  the  title  to  his  property  vraa  In- 
tended by  him  to  remain  in  his  succession; 
that,  under  the  cover  of  a  bequest  to  the  cities  and 
stales,  he  intended  to  shield  his  property  from 
alienation:  that  Uie  dties  and  states  were  not 
intended,  under  any  circumstances,  to  be  his 
beneficiaries;  and  that,  if  any  title  whatever, 
under  the  terms  of  the  will,  was  bequeathed  to 
the  cities  or  states,  it  was  a  mere  legal  title  as 
trustees,  unaccompanied  by  any  beneficial  in- 
terest. 

In  support  of  this  podtton,  we  relv  on  the 
plain  language  of  the  instrument  itself.  It  is 
true  that  the  testator  says  that  he  "gives,  wills 
and  bequeathes  alt  the  rest,  residue  and  re- 
mainder of  his  estate  to  the  two  cities  " ;  but 
this  clause  begins  by  stating,  that  he  makes  the 
bequests  "for  the  more  general  diffusion  of 
knowledge,"  &c. ,  and  closes  by  stating  that  the 
bequest  is  "  to  and  for  the  several  interests  and 
purposes  hereinafter  mentioned,  declared,  and 
set  forth  concerning  the  same,"  which  purposes 
he  immediately  proceeds  to  specify. 
389*]  *By  the  analysis  of  the  will,  as  already^ 
set  forth,  it  will  be  seen  that,  after  this  intro- 
ductory clause  containing  thie  deviae,  he  pro 
vtdes, 

1st.  That  his  whole  property,  real  and  per- 
sonal, "is  to  be  converted  into  one  mass,  enti- 
tled bis  "  general  estate." 

2d.  That  the  seisin  and  possesion  of  this 
"  general  estate  "  is  to  be  vested  in  commission- 
ers and  a^nts,  with  perpetual  succession,  and 
the  meaning  of  the  word  "seisin"  is  abund- 
antly shown  by  the  Civil  Code.  9S4-986,  1600, 
1602,  1609,  1617,  1652,  1658;  2  Bl.  Com.,  8)1, 
marginal  iwging;  Fowler  et  fli.  t.  Boyd,  16  L. 
R.  562. 

8d.  That  these  commissioners  are  to  obtain  an 
act  incorporating  the  "  general  estate." 

4th.  That  they  are  to  have  the  sole  and  ex- 
clusive management  and  control  of  the  "gen- 
eral estate." 

Sth.  Thaf'no  part  of  said  general  estate,  or 
revenues  from  rents  arising  from  said  general 
estate,  shall  go  into  the  hands  of  the  corpora- 
tions of  said  cities,  but  that  they,  the  said  cor- 
jwrations,  shall  forever  have  a  supervision  over 

6th.  The  testator  further  provides  (p.  35)  that 
* '  copies  of  theaccountsof  the  general  eatate  fund 
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shall  be  delivered  to  the  dly  councils  of  tlie 
City  of  New  Orleans,  who  shul  visit  the  books, 
examine  and  audit  the  accounts,  and  keep  up 
and  support  a  general  supervision  over  thegto- 
eral  cntate,  its  accounts,  funds,  raaDazemeat 
and  real  estate,  as  also  over  the  free  schools," 
&c. 

7tb.  After  providing  for  the  establishment  of 
free  schools  to  educate  (he  poor,  the  testator 
says  (p.  80),  "for  this  punxme,  and  this  only, 
my  desire  being  that  one  dollar  shall  never  be 
expended  to  any  other  purpose,  I  destine  the 
wliole  of  my  general  estate.' 

In  view  of  these  provisions,  so  clearly  and  em- 
phatically detailed,  it  is  impossible  to  dtscover 
any  of  the  elements  which  constitute  title  or 
ownership  of  property  in  the  cities.  The  mind 
is  at  a  loM  to  concdve  what  interest  in  an  es- 
tate can  ai^rtain  to  jurtlea  who  are  never  to 
have  it  in  possession,  never  to  receive  one  dol- 
lar of  Its  revenues,  never  to  alienate  it  and 
never,  even,  to  manage,  administer  or  control 
it.  It  is  evident  that  all  that  is  bequeathed  to 
the  cities  is  the  power  of  appointing  the  officers 
of  this  imaginary  entity,  this  corporation  Hut 
the  testator  intended  to  create,  under  the  name 
of  his  "general  estate,"  coupled  with  functions 
which  are  precisely  those  attributed  by  law  to 
the  visitors  of  corporations  (see  1  Black.,  401); 
and  it  is  worthy  of  remark,  that  with  this  visi- 
tatorial agency  Baltimore  has  nothing  to  do, 
beyond  receiving  annually  certified  copiw  of 
*the  accounts  of  the  general  estate,  and  [*300 
"  publishing  them  in  two  of  the  newqwpen  of 
the  city."   (Record,  p.  35.) 

If  there  could  be  a  doubt,  under  the  teimsof 
the  will  itself,  that  the  testator's  intention  vss 
to  vest  the  title  to  his  property,  not  in  the  cities, 
but  in  the  general  estate,  that  doubt  would 
vanish  on  the  simple  perusal  of  his  own  com- 
mentary on  his  will,  as  contained  in  the  mem- 
oranda before  referred  to.  In  them  he  stales 
the  general  estate  "an  institution  of  vast  im 

g»rtance  to  the  State  and  the  world"  (p.  So), 
e  speaks  of  the  properiv  as  *  'belonging  to  the 
general  estate"  (p.  86).  He  prays  the  city  coun- 
cils of  New  Orleans  to  exempt  from  taxsttoo 
'  the  real  estate  belonging  to  said  general  estate" 
(p.  86).  He  declares  at  pp.  40  and  41,  that  he 
has  si^ected  land  for  investment,  that  "  it  may 
yield  an  annual  revenue  for  the  purposes  to 
which  it  is  destined  forever;"  and  expresses 
the  hope  that  "  its  rents  will  amount  to  some 
millions  of  dollare  annually,"  and  that  it  will 
become  in  time  "  a  huge  mountain  of  wealth." 
At  p.  48,  he  speaks  of  two  thousand  lots  "  be- 
longing to  this  estate,  and  which  will  be  and 
remain  the  property  of  this  estate  at  my  death;" 
and  finally,  at  p.  65,  he  concludes  that  **  the 
great  object  I  have  in  view,  as  may  plainly  be 
seen,  is  the  gradual  augmentation  in  value  of 
the  real  estate  which  will  belong  to,  sod  be 
owned  by,  the  general  estate  for  centuries  to 
come." 

II.  If,  however,  It  should  be  held  that  the 
words  of  devise  to  the  dtiesveat  a  title  in  diem, 
and  that  these  words  cannot  be  controlled  nor 
explained  away  by  the  subsequent  declaiutlMH 
of  the  testator,  nor  by  the  limitations  which  be 
himself  has  placed  on  their  meaning,  the  appel- 
lees maintain  that  the  titleso  vested  is  the  lejiBl 
estate  alone,  unconnected  with  the  bencflcisj 
interest;  that  the  dUes  are  mere  trustees;  and 
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that  the  beneflciaries  of  the  tniBt  are  the  asy- 
lums, flocietiea,  school  turn,  and  fiee  sdiool 
proTided  for  by  the  will. 

The  will  contains,  not  what  the  civil  law 
terms  legacies  to  pious  uses;  not  what  the  com- 
mon law  terms  a  legacy  to  a  devisee,  subject  to 
a  purpose;  but  it  cootains  dlspoBitions  termed  in 
the  cAvil  law,  fidei  eommiua,  and  in  the  com- 
mon law,  a  devise  for  a  puipoee  to  a  devisee,  or 
a  trnat ;  and  wills,  precisely  such  in  character 
as  that  before  the  court,  have  been  the  subject 
of  interpretation  under  both  systems  of  juris- 
prudence. (1  Jarman  on  Wills,  Perkins,  457, 
top  2d  ed.,  503  of  1st  ed.,  and  auttwrities  in 
notes ;  Lewin  on  Trusts,  24  Law  Library,  87  top 
paging;  Vidaltt  al.  v.  Ovrard'a  Bxeeutors,  2 
How.,  127;  Brims  v.  /Vnny,  8  Eng.  Law  & 
Eq.,  234,  285;  Sein  of  Benderaon  v.  Rot,  6 
Annual,  468;  Snccessfon  Isaac  Franklin,  de- 
cided in  Louisiana,  June  23,  1852.  printed  in 
pamphlet;  De  Pontatba  v.  CUy  of  Nm  Orleana. 
80i*13ADnual.  *660;  Corporation  vf  Glouces- 
ter V.  OAwn,  1  H.  of  Lonls,  285;  S  Hare,  186.) 

It  is  true  that  the  will,  in  no  part  of  it,  uses 
the  word  "  trust ";  but  it  is  too  familiar  a  prin- 
ciple to  need  authority,  that  the  use  of  this 
word  is  not  essential  to  the  constitution  of  a 
trust.  Girard  uses  this  word;  and  his  devise 
to  the  City  of  Philadelphia  was  admitted  by  all 
to  be  a  trust,  nor  would  the  fact  have  been  con- 
troverted even  if  no  such  word  had  been  found 
in  the  will.  The  civil  law  is  identical  with  tbe 
common  law  on  this  point.  (Adams'Eq.,  189 
to  192.  Am.  ed..  and  cases  cited  in  the  note; 
Briggt  v.  I^nny,  8  Enelish  Law  &  Eq.,  281- 
235;  2  Story's  Eq.  Juris.,  sec.  964,  965,  1068. 
1074;  1  Jarman  nn  Wills,  384.) 

But,  independently  of  these  considerations, 
the  whole  of  the  ancient  civil  law  doctrine  of 
destination  to  pious  uses  has  been  repealed  by 
an  Act  of  the  Legislature  of  Louisiana.of  March 
25,  1828,  and  the  Civil  Code  contains  the  rules 
govemiuK  the  case.  (See  Acta  Assembly  of 
Louisiana,  1828;  Civil  Code.  art.  8521;  Handy 
V.  Parkinson,  10  L.  R. ,  92;  Reynolds  v.  Swain, 
13  L.  R.,  198.) 

III.  The  will  of  John  McDonogh  is  null,  be- 
cause it  violates  the  probibition  of  the  law  of 
Louisiana  i^ainst  substitutions  and  fidn  com' 
miata.  (Civil  Code,  art.  15,  arts.  1507  etseg.) 

The  devise  of  property,  with  the  prohibition 
against  its  alienation,  when  made  with  a  view 
to  a  purpose,  has  been  held  to  be  ^Jideieom- 
missum  by  all  authors  who  have  written  on  tbe 
civil  law.  A  direction  not  to  alienate,  where 
the  motive  is  the  benefit  of  tbe  legatee  himself, 
is  a  mere  nvdumprcee^tum;  as  where  a  legacy 
is  left  of  an  estate  to  Titus,  who  is  prohibited 
from  disposing  of  it.  in  order  that  his  improv- 
idence may  never  deprive  him  of  the  means  of 
subeislence.  But  a  prohibition  against  alienat- 
ing, in  order  that,  in  teh  years,  or  at  the  death 
of  Titus,  the  estate  may  become  the  properly 
of  Caius,  or  may  be  devoted  to  any  purpose 
not  personal  to  Titus,  contains  the  very  essence 
of  the  technical  JIdei  eomminumand  substitu- 
tion. (C.  C,  1507;  Ricard.  TraiU  des  SubstUu- 
ttiww.Vol.  II..P  828;  Merlin. Vol.  XXXIL.Ver- 
bo.  Bis., p.  152:Pothier,  Substitutions,  No.  584, 
Vol.  VI.,  p.  517.ed.  of  1777.  in  Coug.  Library; 
Toullier.  Vol.  VI.,  No.  488;  2  Strahan's  Doraat. 
8861;  Hermoeilla,  Qloss..  0,  part  6,  tit.  6,  law 
44;  2  Qregorio  Lopez,  TBI.) 
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ThGfiedi  eommismm  of  tbe  civil  law  is  not. 
as  we  concede,  identical  with  the  trust  of  the 
common  law.  The  former,  under  the  simple 
jurisprudence  of  the  Romans,  was  a  direction 
to  the  legatee  to  omvey  the  property  itself,  or 
a  part  ofit,  in  full  ownership  to  the  intended 
b^eficiary ;  whereas  the  latter  is  a  reOnement, 
by  which  the  perfect  ownership  is  decomposed 
into  *it8  constituent  elemente  of  legal  [*302 
title  and  beneficial  interest,  which  are  vested  in 
different  persons.  But  the  term  "fidei  ofmTnia- 
sum  "  Is  constantly  translated  into  tbe  word 
"  trust"  by  writers  of  authority  under  both  sys- 
tems, and  It  has  been  held  in  Louisiana,  in  a 
series  of  adjudicated  cases,  that  the  trust  of  the 
English  law  is  embraced  in  the  prohibition  of 
the  eommimm  under  the  1507th  article  of 
the  Code.  For  definition  of  theJIcM  emnmit- 
sum,  see  2  Strahan's  Doraat,  8828;  8  Marcade, 
375  ;  8  Duranton,  56;  82  Merlin  Rep.,  Verbo 
Substitution;  5  ToulUcr,  18;  5  Zacharite,  240; 
14  Potbier's  Pand.,  186;  Dig.,  lib.  86,  tit.  1; 
Partidas,  VI.,  tit.  5,  1.  1,  14;  Antonio  Gomez, 
Varia  Besolutiones,  Vol.  I.,  cap.  5;  2  Burge, 
Conflict  of  Laws.  100;Gainesv.  C<A«u>,2How., 
660;  Clapuo  v.  Cloffus.  18  L.  R.,  1;  Toumow-  v, 
TWmotr,  12  L.  R,  19.)  And  the  proposition 
that  wills  containing  the  technical  fideieommis- 
sum  of  the  Roman  law,  or  the  trust  of  the  En- 
glish law,  are  utterly  null  and  void  in  Louisi- 
ana; and  that  the  latter  estate  is  one  unknown 
to  its  law,  and  abhorrent  to  its  people  and  their 
institutions,  is  abundantly  established  by  the 
following  decisions:  Toumoir  v.  TourAo^,  12 
L.  R,  19;  Clague  v.  Chgue,  18  L.  R.  1;  iMtn- 
tavde  V.  BaptUte,  3  Rob.,  458;  Harper  v. 
brough,  3  Annual,  881 ;  TirreU  et  td.  v.  AUen,  7 
Annual;  Ducloslange  v.  I&wi,  8  Annual,  482; 
BMuUeu  V.  TernoiT,  6  Annual,  480;  Heirs  of 
Henderson  v.  Boa,  6  Aanual,  468;  Maearty  v. 
2jfo,  6  Annual;  F^n^n  case  abore  cited;  0. 
C,  etseg.) 

The  principle  that  parties  are  not  at  liberty  to 
invest  new  tenures  of  property  and  to  impress 
such  tenures  on  their  lands,  is  one  not  peculiar 
to  Louisiana,  but  is  a  ^rt  of  the  public  policy 
of  every  country.  (Kipper  v.  Bailey,  8  Eng. 
Ch.,  120.) 

And  the  decisions  of  the  French  couris,  as 
well  as  tbe  opinions  of  French  Jurists  on 
the  subject  of  ;!(M<!t»amiHa  and  substitullona, 
are  of  no  weight  or  value  in  Louisiana,  by  raa- 
son  of  tbe  difference  of  the  legislation  of  the 
two  countries  on  the  subject,  (amclett  v.  iSA«p- 
herd.  4  La.,  80;  Dudodanae  v.  Boss,  8  Annual 
432.) 

IV.  There  is  nothing  in  the  law  of  Louisiana 
making 'any  exception  to  this  general  rule.  Tbe 
article  1686  of  the  Civil  Code,  cannot,  without 
violent  misconstrucUon,  be  applied  inany  man- 
ner to  this  subject  matter.  The  Code  contains, 
a  title  called  Title  2of  Donations tRttrn'roe  and 
mortis  causa.  It  is  divided  into  seven  chapters, 
of  which  the  first  four  are  applicable  to  both 
classes  of  donations,  and  the  prohibition  in  ar- 
ticle 1607  Bgainstjl(/A*  eomrniaaa  is  in  tbe  chap- 
ter 4  entitled  "Of  disporitions  reprobated  by 
law  in  donations  inter  vivos  and  mortis  eavsa/' 
After  exhausting,  in  these  four  chapters,  such 
provisions  as  are  applicable  to  both  classen  of 
ilonatiuns.  the  Code  *proceeds.  in  chap  {*303 
ter  5.  to  treat  separately  of  donations  tnter  vi- 
vos, and  in  chapters  of  donations  mortis  causa, 
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placing  In  each  of  these  chaptera  the  epecial 
rules  appropriated  to  its  particular  subject  mat- 
ter. 

Now,  chapter  Ave  embraces  articles  1610  to 
1662,  and  consequently  includes  the  article 
1686.  Chapter  Ave  is  divided  into  three  sec- 
tiona,  of  which  the  second  treats  of  the  form  of 
donations  inter  ntxw.  In  prescritring  Uiis  form 
the  Code  requires  an  authentic  act  to  be  passed 
before  a  notanr,  a  delivery  by  the  donor,  and 
On  article  1527)  an  acceptanra  in  preciae  terms 
by  the  donee.  It  then  proceeds  to  provide  for 
this  acceptance  by  incapable  parties.  Article 
1682  provides  for  a  married  woman ;  her  ac- 
ceptance must  be  with  consent  of  her  husband. 
Article  1638  provides  that  the  acceptance  for  a 
minor  may  be  by  his  tutor;  1S84,  that  of  an 
iasane  person  by  hia  curator;  1S85,  that  of  a 
deaf  and  dumb  person  by  himself  or  attorney 
or  curator;  1586,  "donations  made  for  the 
benefit  of  an  hospital  of  the  poor  of  a  com- 
munity, or  of  estaolishments  of  public  utility, 
shall  be  accepted  by  the  administrators  of  such 
communities  or  establishments." 

It  la  too  i^n  for  argument,  on  examination 
of  the  context  of  the  Code,  that  this  article 
1686  has  not  the  remotest  bearing  on  the  article 
1607,  and  has  not  any  reference  whatever  to 
the  same  subject  matter.  So  far  from  there  be- 
ing any  exception  In  the  Code  authorizing  cor- 
porations to  become  trustees,  there  is  a  positive 
prohibition  pointed  directly  at  corporations. 
(See  La.  Code,  article  4SS.) 

But  there  is  another  oonclorive  reason  why 
the  law  can  contain  no  exception  in  favor  of 
the  cities.  The  prohibition  of  trust  estates  in 
Louisiana  is  not  alone  a  legal,  it  is  also  a  con- 
stitutional prohibition.  (Constitution  of  1812, 
art.  4,  sec.  11;  Constitution  of  1846,  article 
120;  Opinion  of  Chitf  JiMice  Eustis,  in  the 
HmMin  case.) 

To  construe  article  1686  as  conferring  a 
power  on  ciUes  to  take  estates  in  trust,  is  to 
violate  the  principTe  that  when  a  capacity  is 
granted  by  law  to  a  corporation,  the  clause 
conferring  It  is  to  be  construed  subordinately 
to  the  general  law,  and  not  as  givins  powers 
beyond  those  conferred  on  individuals.  {Mc- 
Cartec.  v.  Orphan  Atylum,  9  Cow.,  487,  507; 
JackMH  V.  Bartua,  8  Johns.,  486.) 

This  clause,  if  it  confors  the  power  supposed, 
must  be  subjected  to  the  most  rigid  construc- 
tion, and  can  never  be  made  to  comprehend 
such  a  trust  as  McDonogh  had  devised.  In 
New  York,  from  motives  of  public  policy 
similar  to  those  prevailing  in  Loulriana,  the 
creation  of  tmsts  has  been  greatly  restricted 
statute.  (S  Rev.  Stat.,  p.  1^.) 
804*]  *The  strictness  with  which  this  poli- 
cy is  enforced  by  her  courts,  and  the  rigor  with 
which  trusts  contravening  its  spirit  are  annulled, 
may  be  seen  in  the  cases  of  Jtmn*  v.  Babeoek, 
6  Barb.,  189;  McSorley  v.  WiUtm,  4  Sandf. 
Ch..  533. 

V.  The  will  of  John  McDonogh  violMes  the 
law  of  Louisiana  in  separating  the  usufruct 
from  the  naked  properiy  of  his  estate  forever. 
The  nature  of  uiese  two  titlea  is  explained  in 
articles  479, 486  and  536  «f  wg.  The  taw  au- 
thorizes the  separation  of  the  usufruct  tnna  tiie 
ownership  for  one  life  only.  (Civil  Code,  601, 
1609.) 

But  where  the  nsu^ctoary  is  a  coiporetion 
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which  is  deemed  perpetual,  the  rigifat  is  ex- 
pressly limited  to  thirty  years.  (C.  C..  007.) 

It  is  true  that  where  a  gift  of  perpetual  usu- 
fruct is  made,  it  is  frequently  construed  into  t 
gift  of  the  property  itself,  on  the  ground  that 
giving  to  a  person  the  perpetual  enjoyment  of 
property  is  only  a  mode  of  expressing  the  gift 
of  the  tide  or  ownei^ip.  (See  Arnavid  v. 
DdeuAalae,  4  Annual,  119;  8  Pnidhon,  6-9.) 

But  this  Is  a  mere  rule  of  construcUm,  sub- 
ject to  be  controlled  by  the  leslator's  extureasion 
of  a  contrary  intention.  The  language  of  the 
will,  as  already  set  forth,  expresses  so  cleariy 
the  intention  of  the  testator  not  to  give  tlw 
property  itself,  but  to  place  the  title  forever  in 
abeyance,  and  to  preserve  the  property  as  "  his 
general  estate,"  that  comment  on  it  is  uneoes- 

The  language  used  by  the  preemt  Cki^ 
Jv^ice  of  Louudana,  with  reference  to  the  will 
of  Henderson,  is  equally  applicable  to  that  now 
under  discussion :  "  There  is  not  a  word  in  the 
will  that  takes  the  ownership  out  of  his  succes- 
sion: but  that,  if  carried  Into  effect,  it  takes  it 
out  of  commerce,  is  indisputable."  He  ex- 
pressly orders,  "It  Is  to  remain  forever  as  a 

Krt  of  my  succession."  The  executors  might 
ise,  but  they  could  not  eelL  (Hendermmr. 
Roit,  6  Annual.  468.) 

VI.  The  will  of  McDonogh  is  in  direct  vio- 
lation of  the  law  of  Louisiana,  which  prohibits 
perpetuities,  and  the  placing  of  property  ont 
of  commerce.  (Marthurin  v.  LivaudaiK,  5  Hsr- 
tins,  N.  S..  802;  CoUv.  CoU,  7  Martins.  N.  S.. 
416;  AmatM  TmU,  4  La.,  503;  Heirt  of 
Ilenderton  v.  RMt,  5  Annual,  468;  F^nklin 
case  above  cited.) 

And  BO  strong  Is  the  determlnatimi  of  the 
Legislature  to  prevent  property  from  beiag 
withdrawn  from  commerce,  that  it  has  express- 
ly abrogated  the  former  civil  law,  ana  the 
spedal  article  of  the  Code  of  1808.  which  pro- 
hibited the  alienation  of  things  holy,  sacred 
and  religious.  (Code  of  1808,  pp.  96  and  96;  1 
Strahan^s  Domat,  sees.  1^,  1436;  Civil  Code, 
447.)  The  will  also  violates  the  provision  of 
the  law  which  prohibits  the  testator  from  or- 
dering *that  property  shall  never  be  di- 1*396 
vided:  (C.  C,  arts.  1323,  1338.) 

And,  although  under  the  terms  bf  the  law, 
such  a  prohibition  is  considered  as  not  made, 
yet  where  the  property  is  not  given  In  owDO^ 
ship  to  the  devisee,  and  the  probiUtion  is  is- 
serted,  with  a  view  to  carry  out  an  eotm 
scheme,  created  by  the  will,  and  which  must 
fall  If  the  prohibition  be  not  in  force,  then  to 
allow  the  partition  of  the  properiy  between 
the  devisees  for  their  own  use,  becomes  not  sn 
interpretation  of  the  wilt,  but  a  perversion  of 
the  whole  design  of  the  testator,  and  the  mak- 
ing of  a  new  will  for  him.  {Bendenon  r.  Roil, 
above  cited;  see,  also,  JSototep  v.  Jisma,  IS 
Wend..  144,  180.) 

This  consideration  also  disposes  of  the  qa«8- 
tiou  raised  specially  in  behalf  of  the  Orphaa 
Asylum.  The  annuity  is  inseparably  connect- 
ed with  the  trvml,  and  must  fall  with  it;  there 
is  no  poesibility  of  upholding  it  when  the  trust 
on  which  it  depends  is  overthrown.  It  is  to  be 
paid  from  rents  and  profits  which  will  never 
accrue.  {Cotter  v.  LoriUard,  14  Wend.,  269: 
same  case,  6  Paige,  Ch..  173;  Ifawtejfv.  Jamet, 
16  Wend.,  180.) 

HOWABD  IS. 
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YII.  The  beneflciaiT  legat«efi  <tf  HcDono^, 
the  asjlum,  tbe  school  farm,  the  free  schools, 
are  Dot  in  existence,  nor  U  ereo  tbe  board  of 
oommlttkHMn  of  his  general  estate,  as  a  legal 
oorporatleo.  cqwble  of  holding  property  in 
sDccee^n. 

They  are  Intended  hy  the  testator  to  be  cor- 
porations with  perpetual  succession,  be  has  so 
declared  in  his  will,  and  he  has  attempted  to 
organize  them  as  what  he  calls  "  institutions," 

The  power  of  creating  ammrations  is  a  sor- 
ereirn  power,  which  no  Individual  can  oaurp. 
In  Louisiana  the  Legislature  itself  could  not  in- 
corporate the  institutions  provided  for  by  this 
will.  (Constitution  of  1845,  arts.  128.  134.) 

These  articles  prohibit  the  creation  of  any 
coroorations  by  special  charter,  except  political 
and  municipal  corporations,  and  provide  that 
DO  corporation  thereafter  to  be  cnuued,  "shall 
ever  endure  for  a  Irager  period  than  twenty- 
five  yean." 

The  Legislature,  by  Act  of  80th  April, 
'  1847.  in  obedience  to  thesB  articles,  passed  a 
general  law  for  tbe  organization  of  such  cor- 

E orations  as  HcDonogh  desires  to  establish  by 
is  will,  reet rioting  their  possession  of  property 
to  a  value  of  fBOO.OOO.  (Digest  La.  tStat., 
p.  181.) 

The  whole  scheme  of  McDonogh's  will  Is  in 
direct  violation  of  the  policy  of  Louisiana, 
as  established  by  the  constitution  and  this  law, 
and  is  nnll  and  void  for  this  reason. 

Before  the  adoption  of  these  articles  of  the 
Constitution,  when  the  Legislature  granted 
special  Acts  of  Incorporation  to  religious  and 
ctuultable  societies,  its  policy  was  equally 
S90*]  marked  *by  restricting  their  possestdon 
of  property  and  riffht  to  receive  donations  within 
narrow  limits,  and  confining  their  duration  to  a 
term  of  years.  (Bullard  and  Curry's  Digest, 
p.  848.  Nos.  314,  331,  p.  358,  No.  241,  p.  854, 
Ko.  248;  Fint  CkmgregaUonal  OhvrehY.  Han- 
dsrsm,  4  Rob.,  21S,  where  it  appears  that  the 
church  was  prohibited  from  receiving  from  any 
single  person  by  donation  or  legacy  more  than 
$1,000.) 

It  has  long  ago  been  held  by  this  court,  that 
a  lency  to  an  association,  not  incorporated, 
could  not  be  taken  by  it  as  a  society,  nor  by  the 
individuals  who  composed  the  association  at 
tbe  death  of  the  teetatur.  (Baptiat  Aaaodation 
V.  Bari,  4  Wheat.,  1.)  And  the  law  of  En- 
eiand  on  this  point  Is  well  settled,  (Qrant  on 
Corporations,  116,  673.) 

The  statute  law  of  Louisiana  is  in  conform- 
ity with  these  principles,  and  requires,  for  the 
validity  of  a  legacy,  two  conditions:  Ist.  The 
existence  of  the  legatee  at  the  death  of  the  tes- 
tator. 3d.  The  capacltv  of  the  legatee  to  re- 
c^ve  at  the  time,  if  the  legacy  be  absolute;  or 
if  conditional,  tbe  capacity  at  the  time  of  the 
f  nlfitlment  of  the  condition.  (Civil  Ci>de,  1459, 
1460,  1469.) 

These  provisions  of  the  civil  law  are  estab- 
lished with  great  clearness  by  the  highest  au- 
tbcvitles.  (SToullier,  99,  Nos.  91,  93;  Pothier 
DonatwM  Tatamtntairt$.  p.  861;  Pothier, 
Obligations.  Nos.  308,  908.  832;  2  Btrahan's 
Domat,  8518.  8088;  8  Harcade,  480;  6  Zacha 
rla,  28;  8  Duranton,  No.  331 ;  Coin  Delisle,  96, 
No.  4.) 

And  although  the  French  Code,  which  forms 
the  baslB  of  that  of  Louisiana,  admits  of  ex- 
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cepUon,  in  cases  of  marriage  contracts,  to 
tbe  rule  requiring  the  existence  of  the  donee  at 
the  date  of  the  gift,  the  Louisiana  Code  ex- 
pressly forbids  this  exception,  and  repeata  the 
prohibition.  (Code  Napoleon.  906.  725;  CivU 
Code.  947.  948.  1727.) 

It  is  true  that  in  one  case  In  Louisiana  the 
court  held  a  legacy  valid  to  corporations  not  in 
existence.  (Jmntrs  Hein  v.  MUn^t  Seeeuton, 
17  U..  46.) 

But  thM  case  stands  alone  In  the  reports,  and 
on  the  ven  face  of  tlie  dedsion  is  self-contra- 
dictory,  ft  is  not  the  law  of  the  land. 

But  even  admitting  its  correctness,  it  was  de- 
cided on  the  express  ground  that  the  corpora- 
tions had  been  createa  by  Act  of  the  Legisla- 
ture, immediately  after  the  decease  of  the  tes- 
tator, and  where  this  action  of  the  Legislature 
has  been  refused,  it  has  since  been  bela  thai  the 
devise  must  fail  (Seira  i^Smuteraon  v.  Boat, 
6  Annual,  468,  opinion  of  Preston,  J.) 

Now,  in  the  case  before  tbe  court,  not  only 
has  the  L^ialatura  of  Louisiana  no  constitu- 
tional power  to  create  the  corporations  in  ques- 
tion, *but  both  the  States  of  Louisiana  [*397 
and  Haryluid  have  declared  their  disapproval  of 
the  scheme  of  tlie  will  and  denounced  it  as  null 
and  void,  and  contrary  to  public  policy.  (Rec- 
ord, pp.  67,  139;  Act  of  Legislature  of  Louisi- 
ana. 13th  March,  1853,  p.  183;  Resolution  at 
Legislature  of  Louisiana,  13th  March,  1852,  p. 
186.) 

The  corporations  contemplated  by  McDon- 
eugh  are  therefore  not  only  without  present 
existence,  but  without  any  probability  of  future 
existence,  and  tbe  propoty  conveyed  to  them 
must  of  necessity  fall  to  the  heirs  at  law. 

A  case  infinitely  stronger  in  favor  of  the  va- 
lidity of  a  devise,  was  decided  by  the  Supreme 
Court  of  the  Hanseatic  cities  in  favor  of  the 
hdrs  at  law.  It  was  the  case  of  a  legacy  to  the 
City  of  Frankfort,  of  a  sum  of  money  destined 
'to  the  establishment  of  a  museum  of  painting, 
for  the  direction  and  administration  of  which  a 
society  was  to  be  created  according  to  law,  and 
as  soon  as  It  was  incorporated,  tbe  society  was 
to  become  the  owner  of  the  legacy,  on  coirailion 
of  applying  it  to  tlie  use  prescribed  by  the  tes- 
tator. 

The  decision  of  the  court  was.  that  the  city 
could  not  keep  the  legacy  without  violating  the 
intention  of  the  testator;  and  that  the  society 
could  not  take  it.  because  It  had  no  legal  exist- 
ence at  the  date  of  the  testator's  death.  The 
legacy  was  therefore  annulled  in  favor  of  the 
Ifgal  heirs.  (Roshirt,  Deber  den  SUmddacAen 
Erbfolge,  1828;  Mnhlenbruck.  Bmrthahmg  (Us 
Stad^chen  Beerbu  ngufaXUa. ) 

And  If  the  dispositions  of  McDonogh's  will 
be  indeed  as  we  maintain  in  favor  of  cor- 
po rations  not  yet  in  existence,  and  ttierefore  in- 
capable of  taking,  the  Code  of  Louisiana  pro- 
vides that  they  shall  bo  null,  notwithstanding 
the  interposition  of  the  names  of  the  cities, 
which  Is  a  mere  device  of  tbe  testator  to  shield 
them  from  the  law. 

"  Eveiy  disposition  in  favor  of  a  person  in- 
capable tit  reodving  shall  be  null,  whether  dis- 
guised under  the  form  of  an  onerous  coulract 
or  made  under  the  name  of  a  person  inter- 
posed."  (C.  C.  1478.) 

VIII.  The  schools  which  the  testator  re- 
qoires  to  be  estsblldied  in  Louldana  are  In  con- 
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traTentioD  of  the  policy  of  the  State,  aa  eatab- 

lished  oy  its  constituttoD  and  laws. 

The  will  requires  that  the  benefit  of  the 
schools  shall  be  confined  to  the  poor,  aa  a 
closa.  The  constitution  and  laws  of  Louisi- 
ana require  that  free  schools  shall  be  estab- 
lished and  kept  under  the  supervision  of  public 
oflScers,  where  all  white  children  alike,  the  rich 
and  poor,  nuy  be  educated  by  the  same  teach- 
ers.  and  on  terms  of  equality. 

Free  schools  confined  to  the  poor  alone  give 
398*J  rise  to  distinction  'of  classes  in  the 
community,  are  anti-republican  in  tendency, 
and  conflict  with  the  policy  of  the  State.  (Con- 
Btllution  of  La.,  arts.  133,  \M\  Acts  of  Legisla- 
ture of  La. ,  1 841 ,  Digest,  p.  28B ;  Acts  of  Legisla- 
ture of  La. ,  1 847,  Digest  Laws  of  La. ,  328   w?. ) 

And  free  schools  In  which  poor  white  and 
colored  children  are  to  be  received  Indiscrimi- 
nately, and  placed  on  an  equality,  would  be  In- 
tolerable in  states  where  Slxverj  is  recognized 
aa  a  legal  institution. 

IX.  If  it  be  held  that  the  City  of  New  Or- 
leans can  take  the  trust  estate  bequeathed  to  it, 
iho  executors  most  be  ordered  to  account  to 
complainants  for  the  half  which  is  devised  to 
the  City  of  Baltimore. 

The  trust  in  favor  of  that  city  is  to  be  there 
executed  under  the  laws  of  Maryland.  By 
that  law  the  trust  in  question  is  void.  It  can- 
not be  there  executed,  because  the  object  is  not 
definite. 

* '  Whenever  the  word  '  poor'  or  '  poorest'  has 
been  used  as  a  term  of  description  in  a  devise 
or  bequest,  it  has  been  held  to  be  insufficient 
for  uncertainty."  {DaihieU  v.  The  Attonuy- 
General,  Harr.  &  Johns.,  899.)  ' 

The  devise  to  the  school  farm  in  McDonogh's 
will  is  "for  the  express  and  sole  purpose  of  es- 
tablishing a  school  farm  on  an  exteoeive  scale 
for  the  destitute  and  the  poorest  of  the  poor 
male  children,  &c."  (Recora,  p.  18.)  And  "  for 
rescuing  from  vice  and  ignominy  millions  upon- 
millions  of  the  destitute  youth,  &c."  (Page  22.) 

The  general  devise  is  "  for  the  eetablianment 
and  support  of  free  schools  wherein  the  poor, 
and  the  poor  only,  of  both  sexes,  of  all  cusses 
and  castes  of  color,  shall  have  admittance,  free 
of  expense."  (Page  14.)  Schools  for  "the 
poorer  classes,  for  whom  these  institutions  are 
alone  intended  "  (Page  27),  "  where  every  poor 
child  and  youth,  of  every  color,  may  receive  a 
common  English  education."  (Page  29.) 

Such  trusts  are  incapable  of  execution,  ac- 
cording to  the  concurrent  decisions  of  the 
highest  courtsof  Maryland.  (Trippe  v.  Fraeier, 
4  Harr.  &  Johns.,  446;  DaOimv.  AUorney- 
Qenmd,  b  Id.,  898;  Dat/UeUv,  Attorney-Gen- 
eral, eid.,  1;  Tolstrnv.  Tolton.  10 Oi)l& Johns., 
169;  Meade  et  eU.  v.  Beale  <£  LtUmer,  EneeutorB 
of  Ford,  decided  by  Wt^fJwitice  Taney,  in  U. 
8.  C.  C,  November  Term,  1850.) 

These  decisions  are  in  strict  pursuance  of 
those  of  the  English  courts,  in  cases  quite  as 
strongly  appealiog  lo  good  feeling  as  any  of 
those  termed  charitable.  (Ram  on  LenlJudg- 
ment,  ch.  19,  sec.  3,  in  9th  vol.  Law  Xibrary, 
and  cases  there  cited.) 

And  this  court  has  more  than  once  determined 
399*]  "that  the  'common  law  of  each 
state  must  be  ascertained  by  its  general  policy, 
the  usages  sanctioned  by  its  courts,  and  its 
statutes;  and  there  is  no  object  of  judicial  ac- 

74ft 


tion  which  req<:dres  the  exercise  of  this  diacrim' 
inaUon  more  than  the  administr^ion  of  char- 
itiee."  (WheOerv.  Smith,  9  How..  78;  Baptist 
A$$oeiaUon  v.  Hart,  4  Wheat.,  27;  /jv^ 
Sailon'  Snug  Harbor,  3  Pet..  112:  Vidal  T. 
Oirard'a  Executors.  2  How.,  129.) 

And  if  the  trust  is  incapable  of  execution  in 
Maryland,  though  valid   In  Louisiana,  the 

Sroperty  falls  to  the  1^1  heirs.   (BatoUg  r. 
amet,  7  Paige,  Cb.,  318:  8.  C.  5  Paige,  Ch., 
828,  441:  8.  C.,  1«  Wend..  61.) 

So  In  England  it  has  been  held  that  where 
a  trust  was  created  in  personal  property 
abroad,  to  be  invested  in  lands  in  EnglaDu, 
contrary  to  the  policy  of  her  mortmain  laws, 
the  devise  is  void.  {AUomeg-OenereAf.  Mitb,  8 
Russell,  828.) 

The  right  of  Baltimore  to  accei>t  such  a 
trust  is  a  question  of  personal  capacity,  to  be 
governed  by  the  law  of  the  domicil,  according 
to  principles  of  law  universally  admitted. 
(Story's  Conflict,  sees.  51,  65,  446.) 

X.  The  residuary  devises  to  the  states  of 
Louisiana  and  Maryland  are  the  same  in  their 
nature  and  cliaracter  as  those  to  the  dties  of 
New  Orleans  and  Baltimore.  They  are  trusts 
"  That  the  Legislatures  of  tliose^ates,  respect- 
ively, may  carry  my  intentions,  as  expressed 
in  this  my  last  will  and  testament,  into'  effect, 
as  far  and  in  the  manner  which  will  appear  to 
them  mort  proper"  (p.  29);  and  this  trust  is  fol- 
lowed by  the  reiteration  of  his  purpose  in  the 
strongest  terms  he  could  discover:  "For  this 
purpose,  and  this  only,  my  desire  being  that 
one  dollar  shall  never  be  expended  to  aoy 
other  purpose,  I  destine  the  whole  of  my  gen- 
eral estate,  to  form  a  fund  in  real  estate, 
which  shall  never  be  alienated,  but  be  held  and 
remain  forever  sacred  to  it  alone." 

The  qualification  in  the  devise  to  the  staies 
merely  gives  a  discretionary  power  as  to  the 
mode  of  execution  of  the  purpose;  it  enable* 
them  to  dispense  with  such  of  the  mschtnery 
of  administration  of  the  trust  as  they  mifcht 
find  cumbersome  or  ill  adapted  to  the  ob- 
ject in  view,  but  it  is  subordinate  to  the  chief 
illegal  conditions  of  the  scheme,  and  does  not 
admit  of  its  fractional  observance.  It  gives  a 
latitude  as  to  the  administration  and  macfaia- 
ery  of  the  purposes  subject  to  the  proviso  that 
these  purpo&es  are  to  be  observed,  viz. :  Ist,  the 
education  of  the  poor  of  the  two  cities  in 
preference  to  all  others;  and  2d,  that  this  be 
done  by  the  revenues  of  a  fund  formed  of  in- 
alienable real  estate.  {Morriee  v.  Bithop  of 
:  Uurham,  9  Ves..  899;  Briggav.  Psnnv.  8£ng. 
Law  and  Eq..  284,  385;  Morriee  v.  Biahop  ^ 
Durham,  lU  Ves..  621;  Story's  Eq.  Juris., 
sees.  979.  a.  b.;  Wheeler  v.  Smiih.  9  How..  55: 
Adams'  Eq.,  184,  Am.  ed.) 

•Mr.  Justice  Campbell  delivered  the  t*400 

opinion  of  the  court: 

The  appellees  are  the  heirs  at  law  of  John 
McDonogh.  a  native  of  the  Slate  of  Marylsod. 
who  diecTat  McDonogh,  near  New  Orleans,  in 
the  State  of  Louisiana,  in  1850.  leaving  there  a 
very  laive  succession.  In  1839,  the  decedent 
executed,  at  New  Orleans,  an  olographic  will 
for  the  disposal  of  the  estate  be  might  have  at 
his  death.  This  will  is  ia  a  Ic^l  form,  and 
has  been  admitted  to  probate  m  the  Disirict 
Court  of  Kew  Ozlettna,   It  cont^ns  two  par- 
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ticular  legacies  which  are  Dot  contested,  and  a 
single  legacy  under  a  universal  title.  In  this 
bequeet  the  testator  declares,  "that  for  the 
more  general  diffusion  of  knowledge,  and  con- 
sequent well-being  of  mankind/' and  "being 
convinced  that  he  could  make  no  dispcsition 
of  those  goods  which  the  Most  High  had  placed 
under  his  stewardship,  as  by  means  of  which 
the  poor  will  be  instructed  in  wisdom  and  led 
into  the  path  of  holiness,"  "  he  gives,  wills  and 
bequeaths  all  the  rest,  residue  and  remainder  of 
his  estate,  real  and  personal,  present  and 
future,  as  well  that  which  was  then  his  as  that 
which  he  might  ac(]uire  at  any  time  before  his 
death,  and  of  which  he  might  die  possessed 
(subject  to  certain  annuities),  to  the  coroora- 
tions  of  the  cities  of  New  Orleans  and  Balti- 
more forever,  one  half  to  each,"  "to  and  for 
the  several  intents  and  purposes  thereafter  de- 
clared." The  testator  directs  bis  executors 
to  convert  his  personal  estate  into  real  property, 
whereby  "the  whole  of  his  estate  will  become 
a  permanent  fund  in  real  estate,  ailording 
rents,  no  part  of  which  shall  ever  be  touched, 
divided,  sold  or  alienated,  but  shall  forever  re- 
main tt^ther  as  one  estate,  and  be  managed  " 
as  he  shall  order. 

Por  the  management  of  this  estate,  thug  de- 
clared to  bo  inalienable,  he  directs  the  two 
cities  each  to  select,  annually,  three  agents, 
whose  duty  it  should  be  to  recsive  seisin  and 
possession  of  the  estate  from  his  executors,  im- 
mediately after  his  death.  They  are  "  to  lease 
or  rent  the  lots,"  "cultivate  the  plantations," 
"  collect  the  rents,"  "  pay  the  annuities,"  "in- 
vest the  moneys,"  and.  "In  fine,  do  all  acta 
nQcesaaiy  to  its  full  and  perfect  management, 
according  to  the  wilt;"  the  will  of  the  testator 
being  "uiat  no  part  of  the  general  estate,  or 
revenue  from  rents  arising  from  said  general 
estate,  shall  go  into  the  hands  of  the  corporate 
authorities  of  the  said  cities,  but  that  the  said 
autboriUea  should  have  forever  the  aupervluon 
of  it." 

The  testator  designed  the  Joist  management 
of  the  agents  of  the  cities,  and  the  joiat  super- 
vision of  their  authorities  over  the  estate,  to  he 
perpetual.  He  forbids  the  cities  to  vary,  by 
agreement,  or  by  any  compromise,  the  relations 
he  has  established  between  them  in  regard  to  it. 
Thev  must  make  no  sale  of  their  interests;  no 
traffic  with  their  powers  of  control;  no  sur- 
401*]  render,  *for  money  or  other  consider- 
ation, of  their  supervisonr  care.  But  should 
they  combine  to  violate  his  scheme  of  man- 
agement or  appropriation,  their  rights  are  de- 
clared forfeited,  and  "the  gener^  estate "  is 
limited  over  to  the  States  of  Louisiana  and 
Maryland,  "for  the  purpose  of  educating  the 
poor  of  those  States,"  "undersuch  ageneral 
avstem  of  education  as  their  L^slatures 
should  appoint."  He  further  provides,  that 
should  there  be  "a  lapse  of  the  legacies  from 
the  failure  of  the  legatees  to  accept,  or  any 
other  cause  or  means  whatsoever,"  the  shares 
should  inure  for  the  benefit  of  the  3tate  or 
States  in  which  the  cities  axe  situate;  "  that 
the  Legislatures  of  those  States  Tespectlvely 
may  carry  his  intentions,  as  ezpressea  and  set 
forth  in  the  witt.  into  effect,  as  far  and  In  the 
manner  which  will  appear  to  them  most  proper," 

The  testator  having  provided  for  the  per> 
petuity  of  the  McD(KU)gh  estate,  and  the  oea- 
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tination  of  its  revenues,  proceeds  to  develop  a 
minute  and  detailed  scheme  for  its  manage- 
ment, improvement,  and  the  expenditure  of 
its  Income.  He  appropri^es  erne  dghth  part 
of  its  annual  revenue  for  forty  years,  for  col- 
onizing the  free  people  of  color,  to  the  Ameri- 
can Colonization  Society,  the  sum  not  to  ex- 
ceed $25,000  per  annum;  one  eighth  part  for 
the  erection,  in  New  Orleans,  of  an  asylum  for 
the  poor  of  all  a^,  castes  and  colors;  one 
eighth  part  to  an  incorporated  society  for  the 
relief  of  orphan  boys  in  New  Orleans;  and  one 
eighth  part  for  the  establishment  of  a  school 
farm  in  Maryland.  The  money  appropriated 
to  the  asylum,  school  farm,  and'  orphan  boys, 
he  requires  to  be  invested  as  capital  in  real  es- 
tate, and  the  rents  only  to  be  subject  to  the 
uses  of  the  donees.  The  capital  of  the  asylum 
and  school  farm  is  to  be  entirely  collected  be- 
fore any  appropriation  takes  place  for  their 
use;  ana  for  the  one  the  capital  is  to  be 
$3,000,000,  and  for  the  other  $600,000.  The 
remaining  four  eighths  of  the  income  of  the 
general  estate,  for  the  pr^nl,  and  the  whole, 
after  the  objects  above  mentioned  are  fulfilled, 
are  destined  "  for  the  education  of  the  poor, 
witiiout  the  cost  of  a  cmt  to  them,  in  the  cities 
of  New  Orleans  and  Baltimore,  and  their 
respective  suburbs,  in  such  a  manner  that 
every  poor  child  and  youth,  of  every  color,  in 
those  places,  may  receive  a  fxtmmon  English 
education — based,  however,  be  it  particularly 
understood,  on  a  moral  and  religious  one;"  the 
whole  of  the  general  estate  "  to  form  a  fund  in 
real  estate  which  shall  never  be  sold  or  alien- 
ated, but  be  held  and  rem^n  forever  sacred." 

To  canpr  his  purposes  into  effect,  he  directs 
the  selection  of  boards  of  managers  for  the  dif- 
ferent eotablisbments,  and  suggests  that  acts 
of  incorporation  ma^  become  necessary  to 
facilitfM  their  operations. 

*Tbe  appellees  claim  that,  as  to  the  [*402 
property  embraced  In  this  bequest  to  the  dlles. 
that  John  HcDonof^h  died  intestate. 

Their  argument  is,  that  although  he  makes 
in  the  commencement  of  his  will  a  formal  gift 
to  the  cities;  although  the  cities  are  designated 
as  his  legatees  in  several  clauses  of  the  will,  in 
precise  terms;  although  the  property  is  de- 
scribed as  property  "  willed  and  bequeathed  to 
the  cities,"  that  the  testator  has  sedulously 
contrived  to  withdraw  from  them  the  seisin 
and  possession  of  the  whole  estate,  and  has 
committed  them  to  an  uncertain  and  fluctu- 
ating board,  for  the  selection  of  which  he  has 
provided:  that  the  dominion  and  use  of  this 
property,  in  so  far  as  be  has  permitted  either, 
has  been  confided  to  this  board  of  managers, 
but  that  this  board  is  held  servilely  to  a  code 
of  regulations  he  1ms  dictated,  the  aim  of  which 
is  to  hold  the  ' '  McDonogh  estate  "  togetiier  In 
perpetuity:  that  by  these  restrictive  regulations 
the  donations  to  the  cities  have  become  cuga- 
torr  and  unavailing. 

This  conclusion  was  adopted  by  the  Circuit 
Court,  whose  decree  is  under  revisal,  and  has 
been  sustained  in  the  argument  at  the  bar  of 
this  court  with  great  power  and  ability. 

We  may  remark  of  the  will  of  the  testator, 
that  it  Indicates  his  Imagination  to  have  become 
greatly  disturbed  by  a  long  and  earnest  con- 
templation of  plans  which  he  says  "  had  actu- 
ated and  filled  hto  soul  from  early  boyhood 
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with  a  deaire  to  acquire  a  fortune,  and  wliich 
then  occupied  his  whole  soul,  desires  and  af- 
fections." In  the  effort  to  accomplish  these 

cherished  hopes  he  has  overstepped  the  limits 
which  the  laws  have  imposed  upon  the  powers 
of  ownership,  overlooks  the  practical  aifflcul- 
ties  wliich  surround  the  execution  of  complex 
ammgements  for  the  admimstration  of  proper* 
ty,  greatly  exaggerated  the  value  of  his  estate; 
and  unfolded  plans  far  Iwyoud  its  resources  to 
effect;  and  has  forgotten  that  false  calculations,, 
mismanagement,  or  UD&ithfulness  might  oc- 
cur to  postpone  or  prevent  their  attainment. 
Hotding  and  declaring  a  firm  faith  in  the  inter- 
position of  Providence  to  render  his  enterprise 
successful,  he  apparently  abandons  himself, 
without  ^prehension  or  misgiving,  to  tbecon- 
templiUion  of  the  "  HcDonogh  estate,"  as  ex- 
isting through  all  Ume,  witiiout  any  waste  or 
alienation,  but  improving  and  enlarging,  "ex- 
tending the  blessings  of  education  to  the  poor 
through  every  city,  town  and  hamlet "  of  the 
State  where  he  was  bom,  and  the  State  in 
which  he  had  lived  and  was  to  die;  "  rescuing 
from  ignorance  and  idleness,  vice  and  ig- 
nominy, millions  upon  millions  of  the  destitute 
youth  ot  the  cities,"  and  "serving  lo  bind 
communities  and  States  in  the  bonds  of  broth- 
erly love  and  affection  forever." 

The  exaggeration  which  is  apparent  in  the 
403*]  scheme  he  projects,  *and  the  ideas  he 
expresses  concerning  it,  afford  the  ground  of 
the  argument  for  the  appellees.  It  is,  how- 
ever, unfair  to  look  to  the  parts  of  the  will 
which  relate  to  the  disorders  which  reign  in  so- 
ciety, or  to  his  aspirations  to  furnish  a  relief 
for  these  "  during  all  time,"  or  to  the  prophetic 
visions  awakened  by  the  exalted  and  exciting 
ideas  which  dictated  the  conditions  of  the  will, 
for  tlie  rule  of  its  interpretation.  We  must 
look  to  the  conveyances  be  has  made  in  the  in- 
strument, the  objects  they  are  fitted  to  accom- 
I^sh,  and  the  agencies,  if  any.  to  be  employed, 
and  endeavor  to  frame  theoe  into  a  consistent 
and  harmonious  plan,  accordant  with  his  lead- 
ing and  controlling  intentions.  In  reference  to 
his  controlling  purpose  there  can  be  no  mistake. 
He  says,  "that  the  first,  principal,  and  chief 
object "  in  his  view  is  "the  education  of  the 
poor  "  of  the  two  dtles.  With  equal  emphasis 
and  precMoo  he  has  disclaimed  the  dewre  of 
building  the  fortunes  of  his  natural  relations. 
He  says,  "  that  even  to  his  children,  if  ho  had 
them  (as  he  had  not),  and  a  fortune  to  leave  be- 
hind him,  he  would,  besides  a  virtuous  educa- 
tion, to  effect  which  nothing  should  t>e  spared, 
bequeath  to  each  but  a  very  small  amount, 
merely  to  excite  them  to  habits  of  industry  and 
frunfity,  and  no  more." 

ruling  purpose  had  no  connection  with 
the  poor  of  any  one  generation.  His  desire 
was  to  establish  a  foundation  to  exist  for  all 
time— a  perpetuity. 

He  knew  that  to  attain  this  purpose  a  suc- 
cession of  persons,  animated  with  a  correspond- 
ing aim,  must  be  obtained,  and  that  the  t^al 
capacities  of  voluntary  associations,  even  if  ne 
could  hope  to  find  such  to  enter  into  his  plans, 
were  wholly  unfitted  for  his  design ;  nor  aid  he 
hope  to  effectually  combine  such  persons  by 
any  power  or  prayer  of  his  own.  Hence,  he 
selected  as  bis  devisees  bodies  corporate,  en- 
dowed with  the  faculUes  of  acquiring  and  bold- 
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ing  property,  having  determinate  ends  aitd 
abiding  agoacies  to  be  employed  in  accomididi- 
iog  them.  These  were  all  requisite  for  ilw  fall 
attainment  of  the  purposes  he  has  declared. 

He  excludes,  it  is  true,  the  municipal  au- 
thorities from  the  particular  management  of 
the  estate,  or  the  application  of  its  revenues. 

But,  the  municipal  officers  are  not  his 
tees.  They  are  themselves  but  agents  dot&d 
with  a  temporary  authority;  nor  do  the  oScen 
perform  their  executive  duties,  except  by  the 
interposition  of  agents  subordinate  to  their  con- 
trol  and  subject  to  their  supervision.  Had  the 
testator  contlned  himself  to  an  unconditional 
donation  of  the  TOoeral  estate  to  the  cities,  for 
the  use  of  public  schools,  it  would  scarcely 
have  fallen  under  the  personal  management  of 
the  corporate  authorities.  They  would  prob- 
ably *liave  appointed  boards  or  agencies,  [*404 
to  whom  powers,  more  or  less  general,  would 
have  been  confided,  and  over  whose  conduct 
their  supervision  would  have  been  more  or  lea 
particular  and  exact.  The  knowledge  of  this 
probably  induced  the  testator  to  describe  the 
board  which  bis  experience  and  observatloa 
bad  marked  as  the  most  efficient  and  respond-  . 
ble.  He  defines  their  number,  the  manner  of 
their  appointment,  the  form  of  their  accounts, 
the  modes  of  their  business,  and  urgently  ex- 
acts that  the  great,  and  to  his  eyes  sacred,  in- 
terests of  his  charity  should  not  be  blended 
with  the  vulgar  and  debauching  concerns  of 
daily  corporate  management.  These  directions 
must  t>e  rcsarded  as  subsidiary  to  the  «neral 
objects  of  bis  will,  and  whether  legal  an^  prac- 
ticable or  otherwise,  can  exert  no  influence 
over  the  question  of  its  validity.  Nor  do  we 
esteem  the  facts,  that  he  has  given  his  estate  a  | 
name,  regards  it  as  a  distinct  entity,  and  coup- 
lee  with  It  language  denoting  perpetuity,  im-  ' 
portaut  as  evidence  that  the  cities  are  not  his  , 
legatees.  A  gift  to  a  municipal  corporation  I 
tends  to  create  a  perpetuity.  Property  thus  I 
held  ceases  to  be  the  subject  of  donation,  or  of  ! 
devise,  of  transfer  by  bankruptcy,  or  in  the 
order  of  succession.  The  property  of  such  s  I 
corporation  is  rarely  the  subject  of  sale,  and 
practically  it  is  out  of  commerce.  McDonc^ 
supposed  that  he  could  prohibit  any  aliemaiion 
or  division.  We  do  not  perceive,  thovifore, 
why  be  should  have  sou|^t  an  IncorporatioB 
of  the  general  estate;  nor  do  we  understand 
that  thU  forms  a  prominent  portion  of  his 
scheme. 

The  will,  through  every  part,  discloses  that 
the  cities  are  the  particular' objects  of  bis  in- 
terest and  the  poor  of  the  cities  of  bis  provi- 
dence and  bounty.  His  will  designates  the 
cltiM,  by  their  corporate  name,  as  his  leeatees. 
in  definite  and  legal  language.  His  phu  of 
administration  is  to  be  executed  through 
agents,  selected  by  their  corptoratc  authorities, 
and  to  the  end  of  conveying  to  the  poor  of  the 
cities,  perpetually,  the  fnuls  of  his  property. 
We  should  violate  authoritative  rules  of  1^1 
interpretation,  were  we  to  dirinherit  the  dtw 
under  these  circumstances,  and  to  subsUtute 
for  them  "  an  ideal  being  "  called  the  ' '  general 
estate,"  having  no  legal  capacity,  nor  Juriih'cal 
character,  and  whose  recognition,  therefore, 
could  have  no  result  but  to  overturn  the  will  of 
the  testator.  (C.  C,  1706;  1  Spence,  Eq.  J.. 
SS9,  580;  6  Ann.,  S67.) 
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Havioj;  thus  deterratned  that  the  legacy  is  to 
the  cities  by  n  universal  title,  and  having  ex- 
tracted from  the  will  the  leading  and  controt- 
linf^  inteotioD  of  the  testator,  the  Dcxt  inquiry 
is.  whether  a  legacy  given  for  such  objects  is 
valid. 

The  Roman  Jurispnidence,  upon  which  that 
of  Ix>ut8iana  is  founded,  seems  orieinally  to  have 
405*]  denied  to  cities  a  capacity'to  "inherit,  or 
even  to  take  by  donation  or  legacy.  They  were 
treated  as  composed  of  uncertain  persons,  who 
could  not  perform  the  acts  of  volition  and  per- 
sonalty involved  in  the  acceptance  of  a  aucoes- 
Bioo.  The  disability  was  removed  by  the  Em- 
peror of  Adrian  in  regard  to  donations  and  leg- 
acies, and  soon  legacies  ad  ornaium  eieitatU  and 
ad  honorem  eieitatu  became  frequent.  Lega- 
cies for  the  relief  of  the  poor,  aged  and  help- 
lees,  and  for  the  education  of  cliildren,  were 
ranked  of  the  latter  class.  This  capacity  was 
enlarged  by  the  Christian  emperors,  and  after 
the  time  of  Justinian  there  was  no  impediment. 
Donations  for  charitable  uses  were  then  favored ; 
and  this  favorable  legislation  was  diffused  over 
Europe  by  the  canon  law.  so  that  it  became  the 
common  law  of  Christendom.  When  the  power 
of  the  clergy  began  to  arouse  the  jealousy  of 
the  temporal  authority,  and  it  became  a  policy 
to  check  their  influence  and  wealth — they  be- 
ing, for  the  most  part,  the  managers  of  prop- 
erty thus  appropriated— limitations,  upon  the 
capacity  of  aonors  to  make  such  gifts,  were 
first  imposed.  These  commenced  in  England 
in  the  tune  of  Henry  III. ;  but  the  learned  au- 
thors of  the  history  of  the  corporations  of  that 
realm  affirm  that  cities  were  not  included  in 
tbem—"  perhaps  upon  the  ground  that  the 
nants  were  for  the  public  good;"  and  al- 
though "  the  same  effect  was  produced  by  the 
grant  in  perpetuiiy  to  the  inhabitants,"  "the 
same  pracliral  Inconvenience  did  not  arise  for 
it.  nor  was  it  at  the  time  considered  a  mort- 
main." (Mereweth.  &  Steph.  HlsL  Corp.,  469, 
702.) 

A  century  later,  there  was  a  direct  inhibition 
upon  grants  to  cities,  boroughs,  and  others, 
which  have  a  perpetual  commonalty,  and 
others  "which  have  offices  perpetual,"  and, 
therefore,  "  be  ns  perpetual  as  people  of  relig- 
ion." The  English  statutes  of  mortmain  for- 
feit to  the  Kicg  or  superior  lord  the  estates 
granted,  which  right  is  lo  be  exerted  by  entry; 
a  license,  therefore,  from  the  King  severs  the 
forftdture.  Tbe  legal  history  of  the  Continent 
on  this  subject  does  not  omterially  var^  from 
that  of  England.  The  same  alternations  of 
favor,  encouragement,  jealousy,  restraint,  and 
prohibition  are  discernible.  The  Code  Napo- 
leon, maintaining  the  spirit  of  the  ordinances 
of  the  monarchy,  in  1781,  1740, 17^,  provides 
**  that  donations,  during  life  or  by  will,  for  the 
benefit  cf  hospitals  of  the  poor  of  a  commune, 
or  of  establishments  of  public  utility,  shall  not 
take  effect,  except  so  far  as  they  shall  be  author- 
ized by  an  ordinance  of  the  ^vernment." 

The  learned  Bavigny,  writing  for  Germany, 
says:  "  If  modern  legislation,  for  reasons  of 
policy  or  political  economy,  have  restrained 
conveyances  in  mortmain,  that  those  restric- 
tions formed  no  part  of  the  common  law." 
406*]  The  laws  of  Spain  'contain  no  mate- 
rial change  to  the  Roman  and  ecdesiasUcal 
laws  upon  this  sul^ject.   The  R^rts  of  the 
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Supreme  Court  of  [joulsiana  (In  which  State 
tttese  law  s  were  long  In  force)  attest  their  favor 
to  such  donations.  (Z>e  Ptmta4ba  v.  New  Or- 
team,  8  Ann.,  660.) 

This  legislation  of  Europe  was  directed  to 
check  the  wealth  and  influence  of  juridical  per- 
sons who  had  existed  for  centuries  there,  some 
of  whom  had  outlived  the  necessities  which  had 
led  to  their  organization  and  endowment.  Po- 
litical reasons  entered  largely  into  the  motives 
for  this  legislation—reasons  which  never  have 
extended  their  influence  lo  this  continent,  and 
consequently,  it  has  not  been  introduced  into 
our  systems  of  jurisprudence.  (3  Kent's  Com. , 
283,  283:  WMciu/r  v.  Hume,  14  Beav.,  S09.) 

The  precise  result  of  the  legislation  is,  that 
corporations  there,  with  the  capacity  of  acquir- 
ing property,  must  derive  their  capacity  from 
the  sovereign  authority,  and  the  practice  is,  to 
limit  that  general  capacity  within  narrow  lim- 
its, or  to  subject  each  acquisition  to  the  revisal 
of  the  sovereign.  We  have  examined  the  leg- 
islation of  the  European  states,  so  as  better  to 
appreciate  that  of  Louisiana.  No  corporation 
can  exist  in  Louisiana,  have  a  public  character, 
appear  in  courts  of  justice,  exercise  rights  as  a 
political  body,  except  by  legislative  authority ; 
and  each  may  be  dissolved,  when  deemed  nec- 
essary or  ctmvenient  to  the  public  Interest. 
Corporations  created  by  law  are  permitted  to 
possess  an  ^tate,  receive  donations  and  lega- 
cies, make  valid  obligations  and  contracts,  and 
manage  their  own  busines-o.  (Civil  Code,  tit. 
10,  ch.  1,  3.  8,  an.  418,  et.  «e?.) 

The  privileges  which  thus  belong  to  corpo- 
rations legally  existing,  have  been  granted  to 
the  inhabitants  of  New  Orleans  in  various  leg- 
islative Acts.  The  authorities  of  Uie  city  have, 
besides,  received  powers  of  government  extend- 
ing to  all  subjects  affecting  their  order,  tran- 
quillity and  improvement.  It  is  agreed,  that 
these  powers  are  limited  to  the  objects  for 
which  they  are  granted,  and  cannot  tie  em- 
ployed for  ends  fordgn  to  the  corporaUon.  (1 
Paige.  314:  ISN.  H.,SI7:  4S.ftS.,  C,  lfi6;  8 
Ann..  394.) 

But  there  can  be  no  question  as  to  the  degree 
of  appreciation  in  which  the  subject  of  educa- 
tion is  held  in  Louisiana.  The  constitution  of 
the  State  imposes  upon  the  Legislature  the  duty 
of  providing  public  schools  for  gratuitous  edu- 
cation ;  and  various  acts  attest  the  zeal  of  that 
department  in  performing  that  public  duty. 
Among  these,  there  Is  one  which  authorizes 
and  requires  the  corporate  authorities  of  the 
City  of  New  Orleans  to  establish  them  in  that 
city,  and  to  enact  ordinances  for  their  organi- 
zation, government  and  discipline;  they  arelike- 
wise  'charged  with  the  instruction,  [*407 
education  and  reformation  of  juvenile  delin- 
quenta  and  vagrants.  These  acts  are  from  a 
sovereign  authority,  and  endue  the  city  with 
the  powers  of  acquiring,  ret^nlng,  and  dlspoa- 
ingof  property,  without  limitation  as  to  value, 
and  assign  to  it.  as  one  of  its  municipal  func- 
tions, the  charge  of  popular  education.  No 

gtrliomentary  grant  or  royal  license  in  Oreat 
ritatn — no  government  ordinance  in  France — 
could  remove  more  effectually  a  disability,  if 
one  existed,  or  create  a  capacity,  if  one  were 
wanting,  to  the  corporations  of  thoae  countries. 
(Rev.  StaL  La.,  41,  111,  116.  117,  144.  389  ;  3 
Bob..  844.  481.) 
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We  shall  now  examine  the  devise  to  the  cities, 
in  connection  with  the  various  conditions  an- 
nexed to  it.  The  appellees  insist  it  is  a  dispo- 
aition  reprobated  by  law,  for  tliat  it  contaiDs 
"  BubstitutioDS  and  Met  emrniim,"  which  are 
prohibited  by  article  1607  of  the  Code,  and 
which  annul  the  donation  In  which  they  are 
found. 

We  shall  not  inquire  whether  the  prohibition 
ezteoda  to  donations  in  favor  of  corporations, 
and  for  objects  of  public  utility,  though  this 
seems  to  have  been  a  question  in  France.  (£«- 
fd>.  det  Don.  PUman,  31.  83.) 

We  shall  limit  the  inquiry  to  the  nature  of 
the  prohibited  estates,  to  determine  whether 
they  exist  in  this  legacy.  The  terms  are  of 
Roman  origin,  and  were  applied  to  modes  of 
donation  by  wil.,  common  uuring  its  empire, 
and  from  thence  were  transferred  to  the  deriv- 
ative systems  of  law  in  use  upon  the  continent 
of  Europe.  The  aubstitule  was  a  person  ap- 
pointed by  the  testator  to  take  the  inheritance, 
in  case  of  the  incapacity  or  refusal  of  the  in- 
stituted heir.  A  paterfamilias  was  authorized 
to  make  the  will  of  his  son  during  his  nonage, 
or  lunacy,  or  other  incapacity  to  perform  the 
act;  and  in  the  case  of  his  death,  under  such 
circumstances,  the  appointee  took  tbe  succes- 
^on.   This  was  a  mode  of  subatitution. 

TbBjIdeietmmimum  originated  in  a  prayer, 
petition,  or  request,  of  a  testator  upon  his  in- 
stituted heir,  to  deliver  the  inheritance,  or  some 
portion  of  it,  to  a  desienal^d  person.  Every 
testament  being  originally  a  law  of  succession, 
proposed  by  tbe  testator,  and  consented  to  by 
the  Romao  people,  the  langua^  of  legislaUou, 
that  is,  of  mandate  and  auutonty,  wasessential 
to  its  validity.  Precatory  words  were  insuf- 
ficient to  raise  an  obligation  upon  the  heir,  or  to 
vest  property  in  the  donee.  This  was  afterwards 
changed,  and  words  of  request  then  imposed  a 
charge  upon  the  heir,  to  maintain  the  faith  in 
which  the  testator  btud  confided.  Afterwards, 
the  distinctions  between  words  of  mandate  and 
of  request  became  obsolete,  and  both  were  con- 
sidered with  reference  to  their  signiBcance  of 
408*]  the  intentions  of  *the  testator.  Tbe  no- 
tion of  tkjidei  eommimtm  thus  became  limited, 
implying  no  more  than  an  estate  in  possession, 
encumbered  with  the  charge  to  surrender  it  to 
auolher.  This  might  be  pure  and  Mmple — 
that  is.  the  duty  to  surrenaer  might  be  Imme- 
diate, or  it  mlgbt  be  on  a  condition,  or  after  the 
expiration  of  a  term  even  extending  to  the  life 
of  the  gramtut.  The  substitute  originally 
came  in  the  place  of  another:  the  idea  was 
modified  to  include  those  who  came  after  an- 
other under  certain  circumstances. 

The  coojunction  of  the  fidei  wmmimtm  with 
the  rabstitutioo  would  then  become  a  natural 
mode  of  settlement  of  property.  The  instituted 
heir  might  be  charged  to  hold  and  enjoy  tbe 
succession  for  his  life,  and  at  his  death  that  it 
should  go  to  another  (liis  heir),  and  that  heir 
might  in  turn  become  a  gravatu*,  for  the  bene- 
fit of  another  successor,  and  so  from  genera- 
tion to  generation. 

Such  a  substitution  might  be  proraerly  called 
a  "substitution  jidei  eommwKnrs,  or  an  "ob- 
lique substitution."  This  mode  of  limiting  es- 
tates from  d^ree  to  degree,  and  generati<»i  to 

SneratioD,  was  much  employed  on  the  oon 
Lent  of  Europe,  and  aenred  to  accumulate 
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wealth  in  a  few  families  at  (be  expense  of  (he 
ioterests  of  the  community.  The  vices  of  tbe 
system  were  freely  expraed  by  tbe  political 
writers  of  the  last  centunr,  and  a  general  antip- 
athy awakened  against  It.  SnbstitutloDs hav- 
ing this  object  were  prohibited  during  the  revo- 
lution in  France,  and  that  prohibition  was  con- 
tinued in  the  Code  Napoleon,  whose  aathon 
have  exposed  with  masterly  ability  the  evils 
which  accompanied  them.  (Motifa  el  Dia., 
875.) 

This  prohibition  was  transferred  to  the  Code 
of  Louitiana,  with  the  addition  of  thefideiom- 
tt^$aa.  These  terms  imply  a  disposition  of 
property  through  a  succefsion  of  donees.  Tbe 
substitution  of  the  article  1607  of  tiie  Code  Ik- 
ing  an  estate  for  life,  to  be  followed  by  a  cod- 
tinuing  estate  in  another  by  the  appcnntment 
of  the  testator. 

The  fidei  comtnina  of  the  Louisiana  Code  sre 
eslatee  of  a  dmilar  nature,  implying  a  limita- 
tion over  from  one  to  another.  They  are  the 
fidei  eommiMM  of  the  Spanish  and  French  laws, 
in  BO  far  as  those  eetates  are  not  tolerated 
other  articles  of  the  Code.  We  shall  act  at- 
tempt to  define  them  from  an  examination  of 
the  Code  and  the  reports  of  the  Supreme  Coart 
of  that  State.  It  is  not  necessary  for  the  dedt- 
ion  of  this  case.  We  are  unable  to  pncdve 
anything  in  the  Code  to  Justify  the  snppoutioo 
that  the  English  system  of  trusts,  whether  in 
its  limited  signification  as  applied  in  conveyaoc- 
ing,  or  in  its  broad  and  comprehensive  import, 
as  applied  by  the  courts  of  chancery,  were 
within  the  purview  of  the  authors  of  tlus  Code 
in  framing  *thla  prohibitloo.  The  terms  [*409 
"substitution"  and  fldei  eommiasa  are  words 
foreign  to  tlie  English  law.  They  are  applied 
to  no  legal  relation  which  exists  in  it,  and  de- 
scribe nothing  which  forms  a  part  of  it.  Tbe 
technical  words,  of  "charged  to  preserve  and 
to  render,"  in  article  1607.  which  embrace  bo 
much  to  a  continental  lawyer,  only  provoke  in- 
quiries in  the  mind  of  one  accustomed  to  die 
languake  of  the  common  law.  The  allusion  (o 
the ' '  Trebillianic  portion"  is  to  a  right  of  which 
there  has  never  been  a  counterpart  in  the  En 
glish  system.  The  whole  article  refers  eiclnuve- 
ly  to  things  of  a  continental  origin.  Tbe  es- 
tates known  aa  Jidei  eommisaa  and  substitutions, 
in  so  far  as  regards  the  order  of  persons  and  Ibe 
duration  of  their  interest,  may  be  created  de- , 
vise  in  an  English  will.  Tbls  can  be  done  wiib- 
out  the  interpodiioQ  of  tnuteea  or  with  them. 
That  is  legal,  estates  or  equitable  estates  can  be 
limited  to  embody  those  conditions  of  the.^' 
eommiata  and  substitulion :  but  the  sepanitian 
of  the  same  estate  into  parts,  le^  and  equi- 
table, with  separate  courts  in  which  their  le- 
spective  qualities  maybe  represented,  is  not  of 
continental  (Higin.  We  may  say  of  this  as  Sir 
William  Grant  says  of  another  doctrine  of  «}- 
uity,  "  that  in  its  causes,  its  objects,  itsprovii- 
ioDB,  its  qualifications  and  its  exceptions,  it  is 
a  taw  wholly  English."  We  find  nothing  of 
itie  fldei  eommiMa  or  substitution  In  the  legaej 
to  the  cities.  The  mischiefs  resulting  from  coa- 
veyancea  in  mortmain,  and  which  led  to  n- 
atratnia  upcm  them,  also  existed  in  the  subrtitu- 
tions  of  the  French  law,  and  led  to  their  rap 
presrion.  The  remedies  for  the  mischief,  ui 
consequence  of  the  difference  of  thepenoiA 
were  eattDtlally  variant.  Inthecaseof  aatural 
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persons,  the  abrogation  of  the  capacity  to  Umit 
property  from  successor  to  successor,  ond  gen- 
eration to  generation,  removed  the  evil  of  per- 
petuities. But  no  statute  against  estates  tail,  or 
of  remainder,  or  reversion,  operate  upon  a  cor- 
poraticm.  The  mischief  results  frrai  the  dura- 
tion of  the  corporation  and  the  tenacity  vith 
which,  from  itsnature,  it  holds  to  property.  The 
fee  simple  estale  to  a  corporation  is  that  which 
most  effectually  promotes  the  creation  of  a  per- 
petuity. The  remedy  in  Europe  in  this  case  was 
to  restrict  the  number  of  corporations,  and  to  re- 
serve an  oversight  of  their  acquiailions  to  the 
sovereign  authority.  This  precaution  was  taken, 
as  we  have  seen,  also  io  Louisiana.  If  she  has 
granted  to  her  metropolis  an  unrestricted  license 
to  acquire  and  to  hold  property,  we  must  con- 
clude there  were  sufflcient  motives  to  Justify 
the  act. 

Our  next  inquiry  wHI  be,  whether  the  testa- 
tor is  authorized  to  define  the  use  and  destina* 
tion  of  his  legacy.  We  haveseen  that  donations 
to  the  cities  of  the  Roman  empire  followed  im- 
mediately upon  the  atiuitns  eonmttum  which 
4  to*]  allowed  them  to  'tatce,  and  that  the  des- 
tination of  such  donations  to  public  uses  was 
declared.  Domat  says,  "One  can  bequeath  or 
devise  to  a  city  or  other  corporation  whatsoever, 
ecclesiastical  or  lay,  and  appropriate  the  gift  lo 
some  lawful  and  honorable  purpose,  or  for 
public  works,  for  feeding  the  poor,  or  for  other 
objects  of  piety  or  benevolence."  (Domat,  Loit 
CitUes,  b.  4.  tit.  2.  sec.  2.) 

The  City  of  New  Orleans  holds  its  public 
squares,  hospitals,  levees,  cemeteries  and  lib- 
raries by  such  dedications.  This  court  says 
(Nev>  OrUaiu  v.  United  StaUia,  10  Pet..  662), 
*  *  Tbat  property  may  be  dedicated  to  public  use, 
la  a  wefl-establishecf  principle  of  the  common 
law.  It  is  founded  in  public  convenience,  and 
has  been  sanctioned  by  the  experience  of  ages, 
Indeed,  without  such  a  principle,  it  would  be 
difficult,  if  not  impracticable,  for  society,  io  a 
stale  of  advanced  civilization,  to  enjoy  those 
advantages  which  belong  to  its  condition,  and 
which  are  essential  to  its  accommodation," 

The  Supreme  Court  of  Louisiana,  in  a  num- 
ber of  cases,  have  applied  the  principle  con- 
tained in  these  citations  with  confidence.  (Z>e- 
Fifntalba  v.  New  Orleam,  8  Ann.,  662;  WiUcf 
Mary,  3  Rob.,  440:  Duke  of  Rich.  v.  ifylne,  17 
La..  313;  Marjfiand  and  Loutdana  v,  MimUu$, 
MS.) 

The  Code  of  Lonlslana  inovides  that  dona- 
tions made  for  the  benefit  of  an  hospital,  of  the 
poor  of  the  community,  or  of  establishments 
of  public  utility,  shall  be  accepted  by  the  ad- 
mioistratora  of  such  establishments.  (C.  C, 
15S6.)  It  may  be  very  true  this  article  relates 
merely  to  tbo  formal  manner  by  which  dona- 
tions, inter  vivos,  for  such  objects  may  be  per- 
fected; but  it  will  be  observed  that  the  require- 
ment of  the  French  Code  of  a  government 
liceoae  for  the  gift  is  dispensed  with  in  the 
^Bme  of  this  article,  and  a  strong  implication 
arises  from  Its  terms  in  favor  of  the  validity  of 
such  gifts.  An  acceptance  of  such  donations 
in  a  will  is  unnecessary.  Nor  do  we  see  any 
ground  for  iuf errine  a  prohibition  of  donations 
by  will,  which  are  lawful,  infer  nnw  in  the  ab- 
sence of  any  prohiUtlve  article  in  the  Code. 
We  are  of  the  opinion,  therefore,  that  the  testa- 
tor might  declare  the  usee  to  which  hedesttned 
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his  legacy  to  the  cities;  and  the  dcstiniition,  be- 
ing for  purposes  within  the  range  of  the  powers 
and  duties  of  its  public  authorities,  is  valid. 

We  shall  now  examine  the  question,  whether 
the  conditions  annexed  to  this  legacy,  the  pro- 
hibititm  to  alienate  or  to  divide  the  estate,  or  lo 
separate  in  its  management  the  interest  of  the 
cities,  or  their  care  and  control,  or  to  deviate 
from  the  testator's  scheme,  iuv^fdate  the  be- 
quest. 

The  appellees  contend  that  the  performance 
of  these  conditions  is  impossible;  they  are  con- 
trary to  public  policy:  Introduce  tenures  at 
variance  with  the  laws:  and  would  result  in 
mischief  *to  the  State.  That  the  condi  r*411 
tions  are  of  the  essence  of  the  gift,  and  tne  wilt 
would  not  conform  to  the  dispositions  of  the 
testator,  if  they  should  be  erased  or  disregarded. 
They  insist  that  the  appellees  take  by  virtue  of 
the  law,  but  the  devisees  claim  under  a  will. 
That,  if  they  cannot  exhibit  a  clear  and  valid 
devise  of  the  property,  the  Ic^l  right  of  the 
heir  should  not  be  defeated.  That  this  court 
cannot,  under  the  guise  of  judicial  construc- 
tion, sanction  an  instrument  from  which  tlie 
main  prescriptions  of  the  testator  are  obliterated. 

The  argument  on  tills  point  against  the  cities 

fiosscsses  great  logical  force.  It  is  admitted  that 
llegal  or  immoraT  conditions  will  vitiate  a  con- 
tract (O.  C,  2026);  but  the  Code  provides  that, 
"  in  all  dtsporitions  int«r  vivM  Koamartu  emua, 
imposuble  conditions,  those  which  are  contrary 
to  the  laws  or  to  morals,  are  reputed,  not  writ- 
ten." The  authorities  cited  establish  that,  un- 
der the  word  "conditions."  the  various  modes 
of  appropriation,  use  and  destination  attached 
to  this  legacy  are  included.  Merlin  says,  "Con- 
ditions take  different  names  according  to  thxAr 
object ;  thev  are  called  in  turn  charges,  destina- 
tions, motives,  designations,  terms.  But  al- 
though the  conditions,  charges,  destinations, 
&c.,  &c..  ought  to  be  distinguished,  neverthe- 
less the  word  "  condition"  often  serves  to  ex- 
press them  all."  (Merlin's  Cond.,  sec.  2.) 

The  signification  of  this  article  of  the  Code  be- 
comes then  an  important  inquiry.  It  is  found  in 
the  Digest  of  Justinian,  ano  from  ttuncepasfted 
into  the  codes  of  France  and  Spdn.  (Touil., 
S.  No.  255;  1  Escrich.  Dig.  leg..  666.)  It  was 
copied  from  the  Code  Napoleon  into  the  Code 
of  Louisiana.  Savigny  furnishes  us  with  the 
history  of  the  law  as  found  in  the  Pandects. 
Ooe  of  the  schools  into  which  the  Koman  juris- 
consults was  divided  (ProculeiuiB)  placed  the 
cunstniction  of  contracts  and  testaments,  con- 
taining illegal  or  impossible  conditions,  on  the 
same  principle,  and  insisted  that  the  whole  dis- 
position in  «LCh  should  be  vitiated  by  them; 
another  (Sablnians)  changed  the  rule  with  ref- 
erence to  the  instrument,  and  while  contracts 
were  vitiated  by  the  Illegal  or  immoral  condi- 
tions, in  wills  the  conditions  only  were  pro- 
nounced nugatory.  Justinian  adopted  the  opin- 
ion of  the  utter,  which  seems  to  have  been 

E referred  in  practice  before:  and  his  adoption 
as  been  regarded  as  a  legislative  sanction  of 
their  rule  in  favor  of  testaments.  Great  aut  bori- 
ties  in  France  oppose  this  doctrine,  and  in  Prus- 
sia it  exists,  but  in  a  modified  form,  while 
it  has  been  wholly  rejected  in  Austria.  (S 
Touil.,  No.  247;  Savig.  Rom.  Law,  sees.  122- 

The  common  law  rule  depends  upcm  the  f  aift, 


jitized  by 


Goog'fe 


41\  SuPRKMB  Court  or 

whether  (ho  perfomuace  of  the  illegal,  im- 
moral, or  impossible  condition  is  prescribed  as 
precedent  or  subsequent  to  the  vesting  of  the 
estate  of  the  devise.  In  the  former  case,  no  es- 
412*1  tate  exists  till  *tbe  condilion  is  per- 
fonnea  and  no  right  can  be  claimed  through 
an  illegal  or  immoral  act.  Id  the  latter  case, 
the  estate  remains,  because  it  cannot  be  defeated 
as  a  consequence  of  the  fulfillment  of  an  illegal 
or  immoral  condition.  This,  however,  applies 
only  to  devises  of  real  estate;  for  the  ecclesias- 
tical and  chancery  courts.  In  regard  to  bequest 
of  personalty,  follow  the  rule  of  the  civil  law, 
as  above  expressed.  (1  Rop.  Leg.,  754,  755;  7 
Beav.,  487;  1  Eden,  140;  3  Spence,  Eq.  J.. 
229.) 

The  condhions  in  (he  case  before  us,  which 
impose  restraints  upon  alienation  and  parti'too, 
and  exact  a  pulicular  management  through 
agents  of  a  specified  description,  are  conditions 
subsequent,  and  would  not,  by  the  rule  of  the 
common  law,  devest  the  estate,  if  pronounced 
to  be  illeml  or  immoral.  (3  Pet.  8.  C.  877;  1 
8im.  R.  N.  3.,  464;  7  £.  L.  &  Eq..  179;  2  J. 
C.  Scott,  C.  B.  a,  888;  S  Zabridde,  117;  10 
Ala..  702.) 

These  conditions  belong,  too,  to  the  class  that 
are  reprobated  as  repugnant  to  the  legal  rights 
which  the  law  attaches  to  ownership.  The 
common  low  pronounces  such  conditions  void, 
in  consequence  of  that  repugnaocv,  and  the 
civil  law  treats  them  as  recommeadations  and 
counsel,  not  designed  to  control  ttie  will  of  the 
donee.  (1  Rop.  Leg.,  785;  4  Kent's  Com.,  180; 
Touil.,  5,  No.  61:  Id.  No.  405;  DaUoz.  Die, 
tit.  Cond.,  96;  10  £.  L.  &  28.) 

Our  opinion  upon  the  article  of  the  Code  we 
have  cited  is,  that  It  does  not  prescribe  a  rule 
of  interpretation,  to  aid  the  understanding  of 
the  courts  in  finding  the  intention  of  the  testa- 
tor, htit  that  it  is  a  peremptory  enactment  of 
the  legislative  authority,  applicable  to  the  sub- 
ject matter  in  all  cases,  without  reference  to  my 
aeclued  or  presumed  intentions  of  the  author 
of  a  particular  donation.  The  Code  treats  such 
condttioQS  in  contracts  as  the  wrong  of  both  the 
parties,  and  annuls  the  act.  In  the  case  of  the 
testament,  while  it  refuses  to  allow  the  condi- 
tion, it  saves  to  the  innocent  legatee  the  dispo- 
sition in  his  favor.  It  may  be  that  this  is  done 
on  the  presumption  that,  independent  of  the 
condilion,  the  legatee  ie  the  favoiite  of  (he  tes- 
tator, or  from  a. consideration  of  the  legatee 
alone.  (Savigny  Rom.  Law,  sec.  122,  etteg.) 

We  have  thus  far  treated  the  cities  as  occu- 
pying an  equal  poution,  and  have  considered 
the  case  with  reference  to  the  City  of  New  Or- 
leans alone. 

The  City  of  Baltimore  Is  legally  incorporated, 
and  endowed  with  the  powers  neually  granted 
to  populous  and  improving  dties.  The  Oen- 
era!  Assembly  of  Maryland,  In  l^S,  authorized 
the  city  to  establish  public  schools,  and  to  col- 
lect taxes  for  their  support;  and  in  1842  it  was 
empowered  to  receive  in  trust,  and  to  control 
for  the  purposes  of  the  trusts,  any  property 
413*]  which  *might  be  bestowed  upon  ft,  by 
gift  or  will,  for  any  of  its  general  corporate 
purposes,  or  in  and  of  the  indigent  and  poor, 
or  for  the  general  purposes  of  education,  or  for 
charitable  purposes  of  any  description  whatso- 
ever, witliin  its  limits.  The  1^^  capacity  of 
the  dty,  therefore,  correiiMHids  with  that  of  the 
748 
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City  of  New  Orleans.  Do  the  laws  of  LoiUii- 
ana  make  a  discrimination? 

The  Code  declares,  "  th^  all  persons  mty 
dispose  of  or  receive  by  donations,  inter  mnor 
martu  eauM,  except  such  as  the  law  declares 
expressly  incapable."  (C.  C,  1450.)  There  fi 
no  distinction  between  corporations  and  natural 
persons  in  the  power  to .  receive  by  donation, 
nor  do  we  find  any  diticrimination  between  do- 
mestic and  fweign  corporations,  except,  per- 
haps, in  a  ^gle  article.  "  Donationa  may  be 
made  In  favor  of  a  stTaneer,  when  the  laws  of 
his  countrv  do  not  prohibit  similar  diapositioDs 
m  favor  of  a  citizen  of  this  State.  (C.  <5.,  1477.) 

We  greatly  doubt  whether  this  article  applies 
to  all  the  citizens  or  corporations  of  the  States 
of  the  Union.  The  constitutional  relations  be- 
tween the  citizens  of  the  different  States  are 
those  of  equality,  in  reference  to  the  subject  of 
this  article.  This  court.  In  the  case  of  7%eAiai 
of  Augusta  v.  EarU,  18  Pet..  680,  said,  "that 
by  the  law  of  comity  among  nations,  a  corpora- 
tion created  by  one  sovereignty  is  permitted  lo 
make  contracts  in  another,  and  to  sue  In  iu 
courts;  and  that  the  same  law  of  comity  pre- 
vails among  the  several  sovereinities  of  Uie 
Union."  Thb  omnity  is  presumed nom  the  silent 
acquiescence  of  tlie  state.  Whenever  a  state 
sufficiently  indicates  that  contracts  which  de- 
rive validity  from  its  comity  are  repugnant  to 
its  policy,  or  are  considered  as  injurious  to  its 
intereets.  the  presumption  in  favor  (Mf  Its  adop- 
tion can  no  longer  be  made. 

These  principles  were  applied  to  a  purchan 
of  lands  by  the  corporation  of  one  state  in  an- 
other.  {Runyon  v.  Cotter,  14  Pet.,  122.) 

The  principles  of  these  cases  have  been 
adopted  in  Louisiana.  (4  Rob.  La.,  617;  17  La., 
46,  S12.) 

We  know  of  no  departure  from  these  princi- 
ples in  Maryland,  and  do  not  doubt  that  the 
corporations  of  Louisiana  would  take  in  the 
some  manner  as  those  of  Maryland  in  that 
State. 

The  question  remains  to  be  considered, 
whether  the  destination  of  the  l^racy  to  public 
uses  in  the  City  of  Baltimore  affects  (he  valid 
operation  of  the  bequest.  All  the  property  of 
a  corporation  like  Baltimore  is  held  for  public 
usee,  and  when  the  capacity  is  conferred  or 
acknowledged  to  it  to  hold  property,  its  desti- 
nation to  a  public  use  is  necessarify  Implied. 
Nor  can  we  perceive  why  a  designation  of  tlie 
particular  use,  if  within  the  general  objects  of 
the  corporation,  can  affect  the  result;  nor  is 
there  *anything  in  the  nature  of  the  [*414 
uses  declared  in  this  will  which  can  wlUidraw 
from  the  legacy  a  legal  protection. 

Neither  do  we  concede  that  tlu  nsea,  being  la 
a  degree  foreign  to  the  State  of  Lonliduut,  Im- 
pair the  effect  of  the  will.  It  Is  well  sailed 
that,  where  property  is  conv^ed  to  a  use  whidi 
would  be  protected,  if  to  be  executed  at  hcaae. 
in  the  absence  of  a  prohibition,  the  conveyance 
would  be  valid  if  the  execution  were  oraered 
to  take  place  abroad.  This  question  vas  ood- 
sidered  by  Mr.  Ju^iee  Story,  in  the  c^nion 
prepared  by  him  for  the  case  of  The  BofHit 
AteodaHon  v.  BmUh,  published  in  8  Pet,  48S, 
600. 

He  says,  "  there  is  no  statute  of  Virginia 
making  such  bequests  void;  and,  therefiue,  U 
•gainst  her  pmej,  it  can  only  be  because  it 
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would  be  against  the  general  policy,  of  all 
Si«t«8  sovemed  by  the  common  Iaw."  He 
coDcIudes:  "there  is  no  solid  objectioD  to  the 
bequest,  founded  upon  the  objects  being  for- 
eiRTi  to  the  State  of  VirKinia. "  In  the  late  case 
of  Whicker  t.  Hume,  14  Bcsv.,  509,  on  appeal 
(16  Jur.,391),  a  bequest  to  trustees,  to  beappro- 
priated  in  their  absolute  and  tincontrolled  dis- 
cretion,  for  the  benefit  and  advancement  and 
propagation  of  leamiog  in  every  part  of  the 
world,  aa  f ar  as  drcumstances  will  permit," 
was  pronounced  valid.  We  find  nothing  in  the 
Code  of  Louisiana  indicating  a  spirit  less  com- 
prehensive or  catholic;  we  shall  not.  therefore, 
infer  the  existence  of  a  restriction  where  none 
has  been  declared.  We  are  of  the  opinion, 
that  the  usee  for  which  the  testator  has  devised 
his  estate  to  the  City  of  Baltiniore,  are  approved 
alike  in  the  legislation  of  Louisiana  and 
Maryland,  and  that  the  execution  of  them  may 
be  enforced  in  their  courts. 

We  have  considered  the  legacy  without  a 
reference  to  the  annuities  which  Uie  testator  has 
charged  upon  it.  It  is  only  necessary  for  us  to 
determine  a  single  question  in  regard  to  them. 
Are  the  heirs  at  law  Interested  in  the  question 
of  their  legality  T 

The  Ci^l  Code  (C.  C,  1697)  declarea  "  that 
legatees  under  a  universal  title,  and  legatees 
uader  a  particular  title,  benefit  by  the  failure 
of  those  imrticular  legacies  which  they  are 
bound  to  discharge. 

It  will  be  seen  that  all  the  annuitants,  having 
a  distinct  character  from  the  cities,  have  a 
claim  upon  them  for  their  annual  allowance. 
8hou1d  these  annuities  be  invalid  this  charge 
would  be  removed,  and  the  citlee  relieved. 
Such  was  the  decision  of  the  Supreme  Court 
of  Louisiana  {Pretest  v.  Martel,  10  Rnb.,  512) 
and  such  the  conclusion  of  the  Court  of  Cassa- 
tion in  Hanaii-e  v.  Tandon,  the  report  of  whose 
jodgment  is  appended  to  one  of  the  briefs  of 
Ihe  appeUaota. 

410*1  *The  aoDidties  created  to  establish 
an  Asvlum  for  the  Poor  and  a  School  Farm — 
and  of  the  validity  of  which  grave  doubts  exist 
— are  charges  upon  the  legacy  of  the  cities.  If 
the  directions  of  the  testator  cannot  be  legally 
complied  with,  the  charge  will  be  remitted 
without  defeating  the  legacy.  (Sav.  Roman 
Law,  sees.  120.  129.) 

We  shall  not  express  any  decided  opinion  in 
reference  to  either  of  the  annuities. but  leave  the 
question  of  their  validity  to  be  settled  by  the 
persons  interested,  or  by  the  tribunals  to  whose 
jurisdiction  they  appropriately  belong. 

We  have  considered  it  to  he  our  duty  to 
examine  the  several  questions  which  arise  upon 
the  record,  so  that  uie  important  Interests  In- 
TOlved  In  them  may  be  relieved  from  further 
embarrassment  and  controversy.  In  our  opin- 
ion, the  failure  of  the  devise  to  thecities  would 
not  have  benefited  the  appellees;  for  that  the 
limitation  over  to  the  States  of  Maryland  and 
Louisiana  would  have  been  operative  in  that 
event. 

We  close  our  opinion  with  expres^ng  our 
acknowledgements  for  the  aid  we  tutve  received 
from  the  able  arguments  at  the  bar,  and  the 
profound  discuHrions  in  the  Supreme  Court  of 
Louisiana,  with  whose  jadgmeDts  we  have  con- 
curred. 

T/ie  decree  of  iHe  Circuit  GouH  for  the  Eatt- 
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em  Diitriet  of  Louiiiana  is  reterted,  and  the 
eoiuae  renuiinded  to  that  eourt.  with  direeOotu  to 
diemiae  the  biM     the  plaintiffe  with  eoete. 

OSOBB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastera  District  of 
Louisiana,  and  was  argued  by  counsel:  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  defmed  bv  this  court,  that  the 
decree  of  the  ndd  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  with 
costs;  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  Circuit  Court, 
with  directions  to  that  court  to  dismiss  the  bill 
of  the  complainants,  with  costs  in  that  court. 

Clted-17  WaU.,  8U:  M  How..  «fi:  8  Woods,  U, 
458,iEe.in. 


ANDREW  WYLIE,  Jr.,  Administrator  of 
Samukl  Baldwin,  Appelant, 
e. 

RICHARD  8.  COXE. 

Jurisdiction  of  equity — Agreefjicnt  to  allow 
attorney  per  cent,  for  collecting  foreign  desim 
create*  Hen  on  fund  to  that  extent. 

Where  a  contract  was  made  with  an  attorney  for 
the  proaocutlon  of  a  olnlm  againtit  Mexico  for  a 
stipulated  proportion  of  Uie  amt)Unt  reoovr>red,  and 
Bervloes  were  rendered,  Hhe  death  of  the  ['416 
owner  of  the  claim  did  oot  dlnotvo  the  oontraot* 
but  the  oompensatloD  remained  a  Hen  upon  the 
money  when  recovered, 

A  court  of  equity  oaa  ezerolae  jurladictioD  over 
the  case  If  a  mtire  adequate  remedy  oan  be  thus  ob- 
tained Chan  111  a  court  of  law. 

The  want  of  JurlsdlctloD  should  have  been  alibied 
In  the  court  below,  either  by  plea  or  answer,  it 
the  defendant  intended  to  aval)  himself  of  It.  If 
Is  too  late  to  urge  it  In  an  appellate  court,  unlen 
It  appears  on  the  £aoe  of  the  proceedings. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Columbia,  holdeu  in  and  for  the  County  of 
Washington. 

It  was  a  bill  filed  by  Mr,  Coxe,  under  the 
cireumstauces  stated  In  the  o^ion  of  the 
court. 

The  Circuit  Court  passed  the  following  de- 
cree: 

In  Equity. — This  cause  having  been  set 
down  for  hearing,  by  consent  upon  the  bill, 
answer,  general  replication,  and  the  testimony 
filed  in  the  case,  aod  having  been  argued  by 
couDsel,  and  having*  been  fmly  and  materially 
conaldered  by  the  court,  It  is  thereupoD,  on  the 
twenty  eighth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-two , 
ordered,  adjudged  and  decreed,  that  the  aver- 
ments in  said  bill  contained  are  fully  establish- 
ed and  sustained,  and  that  complainant  is  justly 
and  truly  entitled  to  ihe  relief  which  he  prays: 
and  inasmuch  as  it  is  thus  shown  and  established 
that  said  respondent,  as  administrator  of  Samuel 
Baldwin,  did  obtain  an  award  as  averred,  for 
the  sum  of  $75,000,  which  said  sum  it  is  ad- 
mitted that  he  has  received  from  the  govem- 
meot  of  the  United  Stales,  and  that  he  holds 
the  same  free  and  clear  of  sill  debts  due  by  said 
intestate;  ai^  it  being  fully  shown  and  estab- 
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li^ed  that,  by  and  under  the  contract  made  !□ 
the  lifetime  of  said  Samuel  Baldwin  between 
the  sftld  Samuel  and  said  complainant;  said 
complainant  ia  justly  and  equitably  entitled  to 
have  and  recaire  out  of  said  fund,  so  in  the 
hands  of  said  defendant,  as  administrator  as 
aforesaid,  at  the  rate  of  Ave  per  centum  on  the 
said  sum  of  975.000. 

Whereupon,  it  Ib  now  further  ordered, 
adjudged  and  decreed,  that  add  defendant,  as 
atuninistrator  as  aforea^d,  do  forthwith  pay 
over  to  said  complainant  the  sum  of  $3,750. 

And  whereas  it  further  appears,  and  it  is  ad- 
mitted, that  said  award  became  and  was  pay- 
able to  sud  defendant,  as  administrator  as 
aforesaid,  on  the  sixteenth  day  of  Hay,  eight- 
een hundred  and  fifty-one,  it  is  further  ordered, 
decreed  and  adjudged,  that  said  defendant,  aa 
admtniBtrator  as  atoreeaid,  do  further  pay  to 
said  complainant  interest  on  said  sum  of  |8,750, 
417*3  to  be  calculated  hud  estimated  *from 
said  16th  May,  1851,  until  paid,  together  with 
the  costs  of  this  suit. 

From  this  decree,  Wylie,  the  administrator, 
appealed  to  thia  court. 

Afterwards  he  filed  a  petition  to  the  Circuit 
Court  to  set  aidde  the  decree  for  reasons  which 
it  is  unnessaiT  to  state;  but  the  court  overruled 
the  motion,  from  which  judgment  also  Wylie 
prayed  an  appeal  to  this  court.  This  is  men- 
tioned in  order  that  the  casein  14  How.,  1,  may 
be  understood. 

The  case  as  it  now  stood  before  this  court, 
was  argued  by  Mr.  Wylie  for  the  appellant, 
and  Mr.  SaAgor  for  the  appellee. 

Mr.  Wplie  made  the  following  points: 

First  Point.  The  death  of  Samuel  Baldwin 
in  December,  1847,  put  an  end  to  the  agency  of 
both  John  Baldwin  and  Richard  8.  Coxe,  as  to 
this  claim.  {Hunt  v.  Soutmanier,  8  Wheat.. 
174:  Qunpbett  y.  £ineaid,  8  Monroe,  066;  JVino- 
baher  v.  Alrieka.  5  Watts,  188.) 

Second  Point,  There  is  no  contract  even  al- 
leged as  between  complainant  and  respondent, 
much  less  a  contract  fixing  the  compensation  of 
the  former  at  five  per  cent,  on  the  amount  re- 
covered. On  the  conlrarv,  any  such  contract, 
agreement  or  understanding,  u  positively  de- 
nied by  the  answer,  nor  was  there  the  slightest 
proof  thereof  on  the  part  of  the  complainant. 
And  yet  the  court  below  decreed  the  payment 
of  the  five  per  cent,  as  though  such  acontract 
had  been  proved. 

Third  Point.  There  was  no  evidence  on  the 
part  of  complainant  to  show  that  he  bad  ren- 
dered any  valuable  service  in  the  case,  which 
in  equity  and  good  faith  required  compensa- 
tion ;  and  if  such  service  had  been  rendered  at 
the  request  of  (he  administrator,  Uiere  being  no 
special  contract  shown,  the  decree  of  the  court 
below  was  erroneous.  The  quantum  mtruii 
should  tiave  bten  established  in  another  tri- 
bunal. 

Mr.  Jvstiee  McLeu  delivered  the  opinion 
of  the  court: 

This  is  bn  appeal  in  chancery,  from  the  Cir- 
cuit Court  for  the  District  of  Columbia. 

The  complainant.  Richard  8.  Coxe,  filed  his 
bill,  stating  that  about  the  year  eighteen  hun- 
'  dred  and  forty-two  or  three,  a  c-ertain  Samuel 
Baldwin,  a  citizen  of  the  United  States,  rend- 
ing in  Mexico,  had  a  claim  against  the  Meilcan 
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Republic  for  penonal  ontrages  and  losses  <rf 

property  through  the  ofBcers  of  that  govera- 
ment.  Many  rimilar  claims  were  brought  to  the 
notice  of  the  government  of  the  United  SWes, 
to  enlist  its  efforts  for  an  indemnity  from  the 
Mexican  Republic;  that  the  complainant  wu 
"employed  by  Dr.  John  Baldwin,  the  J*418 
brother  of  Samuel,  to  prosecute  his  claim,  and 
various  documents  and  papm  oonnected  with 
the  same,  were  placed  m  his  hands,  dmwiog 
the  origin  and  merits  of  the  claim;  that  be 
brought  it  to  the  notice  of  the  government  for 
several  years,  urging  so  indemnity.  Much 
time  and  labor  were  expended  in  this  service, 
in  written  communications  and  otherwise  to 
different  Secretaries  of  State.  War  uaiut 
Mexico  was  declared,  which  suspended  ms  ef- 
forts, until  a  peace  was  concluded  in  1848, 
which  provided  for  the  settlement  of  those 
claims.  An  Act  of  Congress  was  passed,  and 
a  board  of  commissioners  authorized  to  examine 
and  decide  such  claims.  The  board  being  or- 
ganized, the  papers  in  relation  to  Baldwin's 
claim  were  laid  before  it.  That  up  to  AfHil, 
l&i9,  no  other  person  acted  as  agent  or  attor- 
ney for  the  claim  Init  the  complaTnant.  He  did 
everytbing  that  was  done  in  bringing  the  case 
before  our  government  for  an  indemnity.  Sam- 
uel Baldwin  died,  and  letters  of  administration 
by  the  advice  of  the  complainant,  were  granted 
to  Andrew  Wylie,  the  defendant.  The  claim 
was  allowed  by  the  commissioners,  amounting 
to  the  sum  of  $75,000,  and  the  complainant  be- 
lieves that  to  his  measures  and  arguments  this 
allowance  may  be  principally  attributed. 
It  was  understood  that  a  commission  of  five 
r  cent,  should  be  allowed  on  the  sum  awarded 
or  the  ttervices  of  the  compli^nant.  That  the 
defendant  has  refused  to  pay  the  compensation 
stated,  Ac. 

The  defendant  adndts  that  he  was  called  up- 
on by  John  Baldwin  and  complainant,  and  it 

their  instance  be  took  out  letters  of  admbistn- 
tion  on  the  estate  of  Samuel  Baldwin.  The 
complainant  was  not  employed  by  defendant— 
but  supposing  he  had  been  engaged  as  counsel 
by  the  widow,  a  memorial  was  prepared  to  be 
presented  to  the  board,  setting  forth  the  claim 
by  the  defendant,  and  submitted  to  the  com- 
plainant, which  he  approved,  and  it  was  used 
before  the  board.  Other  documents  being  fur- 
nished, another  memorial  was  presented  by  the 
defendant. 

Mr.  Goix,  the  agent  of  the  widow,  came  on 
from  Mexico,  bringing  with  him  the  will  of 
Samuel  Baldwin,  which  bequeathed  to  bis  wife 
and  children  liis  property  and  appointed  her 
executrix.  Ooix,  being  the  agent  of  the  widow, 
dismissed  the  complainant  as  the  attorn^  in 
the  case,  after  which  he  was  not  consulted 
the  defendant;  and  any  services  rendered  by 
the  complainant  subsequently,  were  voluntary. 
The  defendant,  however,  admits,  that  on  one 
or  two  occasions,  the  complainant  "happened 
to  be  present  with  the  board  of  commisrioners, 
while  the  claim  was  under  consideration,  and 
rendered  essential  service  in  removing  objec- 
tions *which  might  have  proved  veiy  [*410 
injurious,  if  not  mtal  to  it,  if  they  had  not  been 
removed." 

John  Baldwin,  a  brother  of  Samuel,  being 
sworn,  states  that  he  received  various  docu- 
ments from  his  tHt}ther  in  relation  to  ttiis  claim. 
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with  instractioDs  to  take  measures  for  ifae  re- 
covery of  it.  He  placed  the  papers  In  Uie  hands 
of  the  complaiDsoi,  and  agreed  vtlh  him  to 
prosecute  the  claims  on  the  dame  conditions  as 
a  claim  he  had  prosecuted  for  witness.  The 
papers  were  translated,  and  with  a  memorial, 
Were  filed  in  the  Department  of  State.  His 
brother  died,  and  at  the  instance  of  complain- 
ant tlie  defendant  was  appointed  administrator, 
for  whose  services  witness  agreed  to  pay  five 
per  cent.,  but  witness  did  not  intend  to  super- 
sede the  complainant,  and  thinks  he  is  entitled 
to  his  fee. 

In  answer  to  an  interrogatory,  the  witness 
says,  the  complainant  was  to  receive  a  contin- 
gent fee  of  five  per  centum  out  of  the  fund 
awarded,  whether  money  or  scrip;  if  nothipe 
was  received,  lie  was  entitled  to  nothing  for  tm 
services. 

It  is  contended  by  the  defendant,  that  the 
complainant  having  been  dismissed  by  the  agent 
of  the  widow,  who  was  the  executrix  of  her 
husband,  and  not  being  employed  by  the  de- 
fendant, he  has  no  right  to  the  compensation 
claimed.  That  John  Baldwin  acted  as  the 
agent  of  his  brother,  in  making  the  contract 
with  the  complainant,  is  proved.  The  defend- 
ant seems  to  suppose  that,  as  on  the  death  of 
Samuel  Baldwin,  the  agency  of  his  brother 
ceased,  the  contract  which  had  been  made  by 
him  was  no  longer  in  force.  The  relation  of 
administrator  enabled  the  defendant  to  control 
tile  case  and  dispense  with  the  further  services 
of  the  complainant;  but  be  had  no  power  to 
annul  the  contract  if  made  b(ma  fide,  by  the 
complainant,  and  the  business  had  been  faith- 
fully prosecuted  by  him. 

It  appears  the  complainant,  on  being  em- 
ployed  in  the  case,  had  the  papers  translated, 
ana  filed,  with  a  memorial,  in  the  Department 
of  State;  and  that  for  several  years,  with  much 
labor,  be  did  all  in  his  power  to  procure  the  ac- 

•  tion  of  the  federal  government  In  its  behalf.  A. 
claim  of  indemnity  from  Mezioi,  through  the 
remonstrances  of  our  government,  was  the  only 
step  which,  at  that  time,  could  be  taken. 
A  war  intervened,  and  on  the  restoration  of 
peace,  provision  was  made  for  the  examination 
and  decision  of  such  claims,  and  also  for  their 
payment. 

The  complainant  gave  advice  as  to  the  nec- 
essary evidence  to  be  procured  in  Mexico,  for 
the  establislimcDt  of  the  claim,  and  was  consult- 
ed respecting  the  memorial  to  the  commission- 
ers: and  while  they  had  the  claim  under  ex- 
amination, it  is  admitted  that  the  complainant, 
by  his  explanations  and  arguments,  removed 
difScnIties  and  objections  which,  unexplained, 
420*]  would  in  *all  probabiti^  have  pre- 
venteo  the  allowance  of  the  claim.  We  tmnk 
the  contract  is  proved,  also  the  services  rendered 
under  it.  by  the  complainant,  and  that  he  is 
entitled  to  the  compensation  claimed. 

It  is  objected  that  equity  can  exercise  no  Ju- 
risdiction  in  the  case,  as  adequate  relief  may  be 
obtained  at  law. 

There  may  be  a  legal  remedy,  and  yet  if  a 
more  complete  remedy  can  be  had  in  chancery, 

*  it  is  a  sufficient  ground  for  jurisdiction.  The 
8th  section  of  the  Act  to  carry  out  the  Mexican 
Treaty,  authorizes  a  bill  to  be  filed,  where  an 
individual  other  than  the  one  to  whom  the 
money  was  awarded  dalma  i^  to  contest  the 
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right,  and  to  enjoin  the  payment  of  the  mooev. 
This  applies  onl^  to  eases  where  different  inal- 
viduals  claim  the  fund,  but  the  reason  of  such  a  , 
proceeding  may,  to  some  extent,  apply  to  other 
cases.  And  it  applies  to  the  case  before  us.  if 
the  money  still  rem^n  in  the  treasury.  The 
bill,  however,  does  not  seem  to  have  been  drawn 
with  reference  to  the  Act. 

The  evidence  proves  that  the  complainant 
was  to  receive  a  contingent  fee  of  five  per 
centum  out  of  the  funa  awarded,  whether 
monej  or  scrip.  This  being  the  contract,  it 
constituted  a  lien  upon  the  fund,  whether  it 
should  be  money  or  scrip.  The  fund  was 
looked  to  and  not  the  personal  responsibility 
of  the  owner  of  the  claim.  A  bill  Sled  under 
the  Act  would  have  authorized  an  injunction 
for  the  amount  claimed  by  complainant. 
Such  a  procedure  would  be  within  the  Act 
But  under  the  contract  the  lien  on  the  fund  in 
the  hands  of  the  administrator  is  a  sufficient 
ground  for  an  equity  jurisdiction.  The  pay- 
ment of  the  fund  to  the  executrix  in  Mexico 
would  place  it,  prolMbly,  beyond  the  reach  of 
the  complainant. 

The  want  of  jurisdiction,  if  relied  on  by  the 
defendants,  sliould  have  been  alleged  by  plea 
or  answer.  It  is  too  late  to  raise  such  an  ob- 
jection on  the  hearing  in  the  appellate  court, 
unless  the  want  of  jurisdiction  is  apparent  on 
the  face  of  the  bill. 

We  affirm  a«  ^Uctm  mth  cotte. 

OBDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  County  of  Washing- 
ton, and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  Is  now  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  inter- 
est until  paid,  at  the  same  rate  per  annum  that 
similar  decrees  bear  in  the-  courts  of  the  Dis- 
trict of  Columbia. 

Cited— 8  Wall.,  214;  1  Otto,  254  ;  8  Otto,  BGS;  1 
Huffhes,  172 ;  1  Holmes,  270, 822. 


•HAMILTON  MURRAY,  use,  &c..  [•421 

V. 

JOHN  A.  GIBSON. 

Mianarippi  Statute  Umiiing  tuitf  or  foreign  judg- 
mentt — extent  of 

A  Statute  of  MlsslastpDl,  passed  In  1846,  declares 
that  no  record  of  any  jndgment  recovered  in  a 
forel^  oourt  aflralnat  a  dtlsen  of  tbat  State,  shall 
be  received  as  evidence  alter  the  expiration  of 
three  years  from  the  time  of  the  rendition  of  such 
Judvroent,  without  the  limits  of  the  Btate. 

This  Statute  has  no  application  to  Judgments 
rendered  before  Its  passage.  Hence,  where  It  was 
pleaded  as  a  defense  In  a  suit  brouirht  upon  a  Judg- 
ment recovered  In  Louisiana,  in  1844,  the  ptea  was 
bad  and  a  demurrer  to  It  sustained. 

THIS  case  came  up  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  MississipiH,  upon  a  certificate  of  division  in 
0|dnion  between  the  judges  thereof. 
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The  case  is  fully  stated  in  the  opinion  of  the 
court. 

It  vas  arfTued  br  Mr.  Hay  for  the  plaintiff, 
who  made  the  following  points: 

First.  That  the  federal  courts  will  be  gov 
emed  by  the  Btate  Law  of  Limitations  in  the 
forum  where  the  suit  was  instituted,  that  la,  by 
the  law  of  Mississippi  in  this  case.  (See  Green 
V.  NkU,  6  Pet..  291;  Harpending  v.  The  Dutch 
Church.  16  Pet,,  455;  P&rterjield  v.  Clark,  2 
How..  76.) 

Second.  That  in  construing  the  Statutes  of 
Limitations  of  Mississippi,  this  court  will  con- 
form to.  and  adopt  the  exposition  thereof  made 
by  the  Supreme  Court  of  Mississippi,  and  in  the 
event  of  coatradictorv  or  inconsistent  decisions 
by  that  court,  the  last  decision  will  he  pre- 
ferred and  followed,  eren  thou^  it  may  be 
opposed  to  a  former  decision  of  this  court. 
{Elntendoif  v.  Taylor,  10  Wheat.,  152;  Bank 
of  HamiUon  v.  Dudley.  3  Pet.  493;  United 
State*  V.  Mbrrmm,  4  Pet.,  134;  Oreen  v.  Neai, 
6 Pet,.  391.) 

Third.  That  the  plea  is  defecUre  under  the 
Act  of  Limitations  of  Mississippi,  passed  March 
&th,  1846.   (See  Hutch.  Code.  888.) 

Because  that  Statute  is  inapplicable  to  an  ac- 
tion on  a  judgment  rendered,  as  this  was  ante- 
rior to  its  passage,  and  it  was  so  adjudged 
the  Supreme  Court  of  Mis^sslppl.  (S4 
<fa!.,  T.  Barrenger,  <6c.,  1  Cushman's  Miss., 
369.) 

Fourth.  That  said  plea  is  equally  defective 
under  the  14th  sec.  Act  of  Misslssipid  of  1844. 
(See  the  Act  in  Hutch.  Code,  883.) 

Because  the  plea  does  not  aver  that  two 
years  or  more  had  expired  from  the  passage  of 
said  last  Act,  before  the  institution  of  this  suit, 
as  the  said  Act  requires,  and  as  the  Supreme 
Court  of  Mississippi  also  ruled  it  should  have 
done,  in  the  same  case  of  Bojrd,  tfic,  t.  Barren- 
ger, 1  Cusb.,  369.) 

422*]    *llfr.  Justice  Daniel  delivered  the 

opinion  of  the  court: 

The  question  adjourned  for  our  considera- 
tion on  this  record,  cannot  be  more  clearly  or 
succinctly  disclosed  tban  it  has  been  by  the  cer- 
tified statement  of  the  pleadings  upon  which 
the  judges  of  the  Circuit  Court  were  divided 
in  opinion.  That  statement  Is  In  the  following 
words: 

J%  Tarm,  mi. 

"This  day  came  on  this  cause  for  trial  be- 
fore Judgee  Peter  V.  Daniel  and  Samuel  J. 
Qholson,  presiding. 

The  declaration  is  an  action  of  debt,  brought 
on  the  16tb  May,  1860,  and  founded  on  a  judg- 
ment rendered  on  the  39lh  day  of  November. 
1844,  in  the  District  Court  of  the  Pariah  of 
Madison,  in  the  9th  Judicial  District  of  the 
State  of  Louisiana,  against  the  defendant,  and 
in  favor  of  the  plaintiff.  To  this  action  the 
defendant  pleaded  a  number  of  pleas,  of  which 
the  7th  plea  is  in  the  words  and  figures  follow- 
ing: '  And  for  further  plea  in  this  behalf  the 
said  defendant  says,  that  the  said  defendant  was, 
at  the  lime  of  the  commencement  of  the  suit  in 
the  District  Court  of  the  Parish  of  Madison,  in 
the  State  of  Louisiana,  and  also  at  the  time  of 
the  rendition  of  the  judgment  in  the  plaintiff's 
declaration  mentioned,  and  ever  since  has  been, 
and  now  ii^  a  citizen  of  the  State  ofHlairiBdppi, 
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residing  in  the  County  of  Binds,  and  that  more 
than  three  veara  expired,  and  were  complete 
and  ended,  from  and  after  the  time  of  the  ren- 
dition of  such  judgment,  without  the  limits  of 
this  State,  to  wit:  m  the  parish  of  Madison,  in 
the  State  of  Louisiana,  before  the  institutiooof 
this  suit,  and  this  he  is  ready  to  verify;  where- 
fore, &c.'  Johnson,  Mats  &  Cliffton, 
For  Defendant" 
"  To  said  plea  the  plaintiff  filed  a  general 
demurrer. 

Among  other  matters  to  be  tried,  the  ques- 
tion occurred  before  the  court  whether  the  de- 
murrer of  the  plaintiff  to  the  defendant's  plea 
above  copied  ought  tobe  sustained.  And  after 
argument  by  counsel,  the  opinions  of  the  two 
Judges  aforesaid  are  opposed  and  disagree  upon 
the  question  aforesaid;  one  of  said  Judges  being 
of  opinion  that  said  plea  is  a  good  and  sufflcieot 
bar  to  the  plaintlfTs  action,  and  that  said  de- 
murrer should  be  overruled ;  and  the  other  of 
said  Judges  being  of  opinion  that  said  plea  Is 
not  a  gcwd  or  sufllcieot  bar  to  the  plainlifTs 
action,  and  that  said  demurrer  should  be  sus- 
tidned. 

And  thereupon,  at  the  request  of  the  counsel 
for  both  parties  to  mid  ault,  the  point  aftHveaid 
upon  winch  said  disagreement  happens  is  here- 
by stated  under  the  direction  of  the  Judges 
aforesaid,  and  is  by  them,  upon  the  request  of 
said  counsel,  signed  ^^d  sealed,  and  i*428 
ordered  to  be  enrolled  and  made  put  of  the  rec- 
ord in  said  cause. 

And  the  court  orders  and  directs  that  said 
point  be  duly  certified,  under  the  seal  of  said 
court,  to  the  Supreme  Court  of  the  United 
of  America,  at  the  next  session  of  said  Supreme 
Court  hereafter  to  be  held. 

P.  V.  Danikl,  [skal] 
S.  J.  Gholson.  [seal.]" 

Upon  an  examination  of  the  defendant's  sev- 
enth plea  and  of  the  law  to  which  it  has  refer- 
ence, it  la  obvious  that  the  purpose  of  the  de- 
fendant was  to  interpose,  as  a  bar  to  a  recovery 
upon  the  judgment  rendered  by  the  court  in 
Louisiana,  the  provisibn  of  the  Statute  of  Mis- 
sissippi, enacted  on  the  6th  of  March,  1846, 
and  to  be  found  in  Hutchison's  Digest  of  the 
Statutes  of  that  State  of  1848.  art.  8.  p. 
The  language  of  the  provision  is  as  follows: 
"No  record  of  any  judgment,  recovered  in  any 
court  of  recOTd  without  the  limits  of  this  State, 
against  any  person  who  was,  at  the  time  of  tlie 
commencement  of  the  suit  on  which  the  judg- 
ment is  founded,  or  at  the  time  of  the  rendiUon 
of  such  judgment,  a  citizen  of  this  State,  shall 
be  received  in  any  court  of  this  State  as  evi- 
dence to  charge  such  citizen  with  liability,  after 
the  expiration  ot  three  years  from  the  ume  of 
the  rendition  of  such  judgment  withont  the  lim- 
iUof  this  State." 

As  a  general  rule  for  the  interpretation  of 
statutes,  It  may  be  laid  down,  that  they  never 
should  be  allowed  a  retroactive  operation  where 
this  is  not  required  by  express  command  or  by 
necessary  and  unavoidableimpUcatiOD.  VHtbont 
such  command  or  implication  they  speak  and 
operate  upon  the  future  only.  Especially  should 
this  rule  of  Interpretation  prevail,  where  the 
effect  and  operation  of  a  law  are  designed, 
apart  from  the  intrinsic  merits  of  the  righui  of 
mrties,  to  restrict  the  assertion  of  those  ri^ta. 
The  peculiar  language  of  the  provision  of  the 
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HiasiMfppi  Statute,  If  taken  in  its  literal  acoep- 
tatioD.  would  oot  only  eviDce  the  force  and  pro- 
priety of  Uie  rule  above  meatioDod,  but  migfat 
suggest  8  serious  doubt  as  to  the  compatibill^ 
of  that  pro^sioD  with  the  priuctplesof  commoo 
right,  or  with  the  maodate  of  the  Federal  Con- 
sututioD ;  for  by  the  literal  terms  of  ttiat  Statute, 
the  rights  of  the  cilizeo  of  a  different  state  seem 
to  be  made  dependent,  not  upon  his  diligence  in 
the  institution  or  prosecution  of  his  suit,  but 
upoD  an  event  over  which  he  can  have  no  con- 
trol, viz. :  the  trial  of  the  action  brou^t  upon 
tlie  previous  ludgmeot.  From  these  dimculues, 
whicb  would  seem  to  flow  from  the  letter  of 
the  Statute,  the  Court  of  Errors  and  Appeals 
for  the  State  of  Mississippi  have  relievea  that 
law  by  the  interpretation  tney  have  placed  upon 
424*J  it.  *Thu8,  in  the  case  of  Boyd  v.  Bar- 
ringer,  reported  Id  the  28d  volume  of  Miss. 
Reps.,  by  Cushman.  page  370,  they  have  de- 
clued  that  the  Statute  of  the  5th  of  March, 
1846.  has  no  applicaUon  to  judnnents  ren- 
dered before  its  passage;  and  in  the  34th  vol- 
ume of  Miss.  Reps.,  page  877,  in  the  .case  of 
Garrett  v.  Beaumont,  they  have  affirmed  the 
.same  position.  In  a  decision,  pronounced  on 
the  2d  Monday  of  December,  1858,  in  Moore  v. 
Lobbin,  a  manuscript  copy  of  which  has  been 
certified  and  submitted  Ixj  consent  of  couusel, 
the  same  court  have  expounded  that  provirion 
of  the  Statute  of  1846  which  declares  "  that  no 
record  of  any  judgment  recovered  in  any  court 
of  record  without  the  limits  of  the  State,  against 
an^  person  who,  at  the  conunencement  of  the 
suit  on  which  the  judgment  was  recovered,  or 
at  the  time  of  the  rendition  of  said  judgment, 
was  a  citizen  of  the  Slate  of  Mississippi,  should 
be  received  in  any  court  of  that  State  as  evi- 
dence to  charge  such  ciUzen  with  liability  after 
the  expiration  of  three  years  from  the  time  of 
the  rendition  of  such  judgment  without  the  lim- 
its of  the  State." 

In  expounding  this  provision  the  court  say, 
'*  the  phraseology  of  this  Statute  renders  it  not 
free  uvm  difficulty  of  construction.  It  is  an 
amendment  of  the  general  Statute  of  Limita- 
tions, and  the  Legislature  must  have  had  in 
view  tiiat  general  principle  governing  all  stat- 
utes limiUog  actions,  that  the  periods  prescribed 
have  reference  to  the  commencement  of  the  ac- 
tion. We  cannot  suppose  that  the  Legislature 
intended  to  do  more  than  to  debar  a  party  of 
any  right  to  muntain  an  action  commenced  on 
such  judgment  after  the  lapse  of  the  time  men- 
tioned, or  that  any  reference  was  had  to  the 
time  of  trial  of  a  suit  which  might  be  com- 
menced long  before  the  expiration  of  the  time 
limited.  Such  a  construction  would  involve 
the  most  unjust  and  unreasonable  conse- 
quences." TheGourt,aftermoreexteoded  views 
of  the  subject,  arrives  at  the  following  omdu- 
sion :  "  We  are  therefore  led  to  sanction  such  a 
construction  of  the  Statute  as  is  most  consistent 
with  reason  and  justice,  and  not  in  conflict  with 
the  Constitution  of  the  United  Slates;  and  we 
are  accordingly  of  opinion  tliat  this  is  a  Statute 
of  Limitations,  affecting  the  commencement  of 
the  suit;  and  that  if  an  action  on  such  judg- 
ment be  instituted  before  the  expiration  of  three 
years  from  the  date  of  its  rendition,  a  transcript 
uf  the  record  of  it  is  admissible  in  evidence  on 
the  trial,  though  more  than  three  years  have 
elapsed  at  the  time  tt  ii  offered  in  eridence." 
Sqwahp  16. 


Such  Is  the  construction  placed  by  the  highest 
court  of  Mississippi  upon  the  Statute  of  1846, 
which  the  seventh  plea  of  the  defendant  sought 
to  interoose  as  a  bar  to  the  action  against  him. 

According  to  that  construction,  the  Statute  of 
1846  could  operate  no  such  bar,  because  the 
Judgment  in  lx>uisiana,  on  which  *the  [485 
action  was  founded,  was  recovered  on  the  SUth 
of  November,  1844,  more  than  a  year  previously 
to  the  passing  of  the  Statute  in  question;  and 
by  the  same  interprelaton,  the  right  of  the  plaint- 
iff to  count  upon  and  to  adduce  in  evidence,  in 
support  of  his  action,  the  record  of  that  judg- 
ment, was  in  nowise  affected  by  the  period  of  the 
trial,  butthatthe  law  bad  reference  exclusively 
to  the  interval  of  time  between  the  first  judg- 
ment and  the  institution  of  the  action  founded 
thereon. 

It  is  the  practice  of  this  court  to  adopt  the  in- 
terpretation given  by  the  highest  tribunals  of 
the  several  States  to  their  respective  acts  of 
legislation  where  such  interpretation  does  not 
conflict  with  the  paramount  authority  of  the 
Constitution  or  laws  of  the  United  States  bind- 
ing upon  their  own  courts,  or  with  the  funda- 
mental principles  of  Justice  and  common  right. 
Perceiving  in  the  case  before  us  no  conflict 
whatsoever  between  such  authority  and  the  de- 
cisions of  the  Supreme  Court  of  Mississippi 
herein  referred  to,  but,  on  the  contrary,  an 
entire  coincidence  between  them,  we  approve 
and  adopt  those  decisions; and,  in  conformity 
therewith,  we  order  it  to  be  certified  to  the  Cir- 
cuit Court  that  the  7th  plea  of  the  defendant 
pleaded  in  this  case  is  not  suflacient  to  bar  the 
action  of  the  plaintiff,  and  that  the  demurrer 
of  the  plaintiff  to  that  plea  ought  to  be  sus- 
tained. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  frcon  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  on  the  question  or  point  on 
which  the  judgra  of  the  said  Circuit  Couri  were 
opposed  in  opinion,  and  which  was  certified  to 
this  court  for  its  opinion,  agreeably  to  the  Acts 
of  Congress  in  such  case  made  and  provided, 
and  was  argued  by  counsel ;  on  consideration 
whereof.  It  Is  the  opinion  of  this  court,  that  the 
plea  pleaded  by  the  defendant  is  not  a  good  or 
suffldent  bar  to  the  plaintiff's  action,  and 
that  the  demurrer  of  toe  plaintiffs  should  be 
sustained.  Whereupon  It  is  now  here  ordered 
and  adjudged  by  this  court,  that  it  be  so  cer- 
tified to  the  said  Circuit  Court. 
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The  soil  under  the  public  naTlgable  waten  of 
East  New  Jersey  belongs  to  the  State  and  not  to 
the  proprietors.  This  court  so  decided  In  the  ease 
or  Martin  v.  Waddell.  19  Pet..  887 ;  and  the  princi- 
ple oovera  a  case  where  land  baa  been  reoiaimed 
from  the  watnr  under  an  Aot  of  tha  Legiilatore. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  UniUid  States 
for  the  District  of  New  Jersey, 

The  action  of  ejectment  was  brought  to  re- 
cover a  tract  of  land  at  Paulus  Hook,  now  Jer- 
sey  City,  on  the  Jersey  shore,  formerly  under 
the  tide  waters  of  the  Hudson  River,  and  be- 
low low  water  mark.  The  locxu  m  quo  has 
been  reclaimed  from  the  water  by  artiflcial 
means,  and  was  in  the  possession  of  the  Jer- 
sey Associates,  and  occupied  by  them  as  biiild- 
ing  lots. 

Upon  the  trial  in  the  Circuit  Court  it  was 
ruled  that  the  plaintiff  had  (ailed  to  make  out 
a  title,  and  the  jury  found  for  the  defendants. 

The  plaintiff  excepted  to  the  opinion  of  the 
court  and  the  cause  came  up  on  a  writ  of  error. 

It  was  argued  by  Messrs.  Rutherford  and 
Van  SmatToora  for  the  plaintiff  in  error, 
and  by  Mestn.  ZabriaUe  and  Scndder  for 
the  defendants. 

The  title  of  the' plaintiff  fa  error  was  de- 
rived from  the  proprietors  of  East  New  Jerny, 
who  claimed  under  a  grant  from  Charles  II. 
to  his  brother  James,  Duke  of  York,  in  1664. 

The  proprietors  living  in  1776  having  es- 
poused the  cause  of  the  Americans,  in  the 
struggle  of  the  Revolution,  their  property  was 
not  cooflscated ;  and  they  are  still  recognized 
by  the  State  of  New  Jersey  as  an  existing  body, 
for  many  purposes.  They  own  a  considerable 
quantity  of  unappropriated  land,  which  is  ex- 
empt from  taxation. 

The  argument  of  the  case  in  this  court  cov- 
ered a  groat  deal  of  ground  upou  both  sides; 
but  as  the  decision  of  the  court  turned  upon  a 
single  point,  viz. :  that  llie  main  feature  of  the 
case  had  been  adjudicated  upon  in  Martin  v. 
Wadel^,  16  Pet.,  867.  it  Is  not  deemed  neces- 
sary to  do  more  than  state  the  argument  made 
by  counsel  to  show  the  difference  between  the 
two  cases. 

Mr.  Van  Santvoord,  one  of  the  counsel  for 
the  plaintiff  in  error,  thus  noticed  tlie  point: 
427*j  •We  are  to  show,  therefore,  that  the 
propriety  in  the  soil  under  the  oavieable  waters 
of  New  Jersey,  passed  to  the  Dulce  of  York 
and  his  grantees,  and  that  it  4>a8sed  not  as  one 
of  the  regalia  of  the  crown,  or  as  a  concomi- 
tant of  government,  but  as  an  absolute  pro- 
prietary interest,  subject,  it  is  true,  to  every 
lawful  public  use;  but  not  the  less  on  that  ac- 
count a  hereditament,  and  the  subject  of  law- 
ful ownership  and  of  the  right  of  full  and  ud- 
qualifled  possession  when  that  public  use  shall 
have  ceased. 

In  examining  the  question  it  will  be  neces- 
sary, first,  to  remove  an  obstacle  which  is  en- 
countered at  the  very  threshold  of  the  discus- 
sion. It  is  contended,  and  the  circuit  judge 
so  charged  the  jury,  that  the  matter  is  already 
rM  ai^udieata,  ana  that  the  decinon  in  Martin 
etal,Y.  WaddeU  involves  the  very  point  in  con- 
troversy. If  this  be  so,  the  discussion,  of 
course,  is  at  an  end.  For  though  a  decision 
like  that  of  Arnold  V.  Mandy,  1  Ualst.,  1,  in 
a  state  court  is  not  conclusive,  yet  an  ujodl- 1 
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cation  by  this  court  of  the  very  subject  matter 
of  the  controversy  is;  and  we  are  not  at  lib- 
erty to  question  it,  or  permitted  to  look  beyond 
Uie  rule  and  the  decision  In  the  particular  can 
for  the  reason  upon  whidi  suicli  deciidtHi  is 
founded. 

We  contend,  then,  that  the  question  present- 
ed by  the  present  case  was  not  necessarily 
involved,  and  certainly  not  passed  upon,  is 
Martin  v.  WaddeU,  nor  was  it  ki  Arrtctd  v. 
Mundy.  Our  claim  is  perfectly  consistent  with 
the  actual  decisions  in  both  cases,  and  is  even 
fortified  by  those  decisions.  I  shall  therafore 
briefl;^  consider  wliat  was  really  decided  in 
Martin  v.  Waddell,  and  point  out  the  distinc- 
tion between  that  and  the  present  case.  And, 
First.  This  is  an  ejectment  for  lands  re- 
claimed from  the  bed  of  a  navigable  river,  and 
in  the  actual  possesion  of  the  defendant  as 
building  lota.  Martin  t.  Wadddl  was  an  eject- 
ment tor  lands  still  under  water.  In  the  con- 
structive possea^n  ot  the  defendant  as  a 
fishery. 

Ejectment  isa  possessory  action,  and  ihesuit 
is  brought  to  recover  the  possession,  in  the  one 
case  of  the  fishery,  or  the  use  of  the  land,  in  tbe 
other  case  of  the  land  itself. 

Second.  In  Martin  v.  WaddeU,  the  only  pos- 
session of  which  the  iocw  m  quo  (being  then 
under  water)  was  susceptible,  was  iia  its  capsc- 
ity  of  a  public  easement,  or  hie^hway  for  navi- 
gation, or  for  flsliery,  and  their  correspondent 
uses.  The  only  possesaion  withheld  by  the  de- 
fendant, and  claimed  by  the  plaintiff,  was  tbe 
use  of  the  locu»  in  quo  as  a  fishery.  The  de- 
cision in  that  case  was.  that  the  plaintiff  was 
not  entitled  to  such  possessioo,  because  he  had 
not  an  exclusive  right  to  such  use  or  possession; 
but  the  question  of  the  ultimate  fee  In  thesdl, 
or  jus  proprietatia,  was  not  involved. 

*This  position  may  be  illustrated  by  [*42S 
supposing  the  possession  claimed  by  the  plaint- 
iff, and  withheld  by  the  defendant,  to  have 
been  the  exclusive  use  of  tbe  soil  and  waten 
for  navigation.  Tbe  defendant  being  in  pos- 
session oy  his  boats,  rafts,  &c.,  the  plaintiff 
seeks  to  oust  him  by  an  ejectment;  and  must 
fail,  for  the  same  reason  that  be  failed  in  Mar- 
tin V.  WaddeU,  because  navigation  being  a  jfta 
publieum,  the  defendant  bad  a  right,  in  com- 
mon with  every  other  citizen,  to  be  there.  But 
no  one  will  pretend  that  such  a  decision  would 
carry  with  it  the  more  important  one,  in  re- 
spect to  the  fee  of  the  soli.  So  in  Martin  v. 
Wadddl,  the  franchise  of  fishery  is  elevated 
into  Ajm  pubUeum,  and  placed  upon  tbe  same 
footing  with  navigation.  The  plaintiff,  by  ao 
ejectment,  can  no  more  be  pu^  in  exclusive  pos- 
session of  It,  than  he  could  of  an  exclusive 
right  of  navigation  in  a  public  river,  liecause 
it  Is  not  suBc^ible  of  ownerahip. 

Third.  It  makes  no  difference  that  the  ac- 
tion was  technically  brought  for  the  land  under 
water.  The  sole  and  only  controversy  was  in 
respect  to  the  claim  set  up  by  the  plaintiff's 
lessor  of  an  exclusive  right  of  fishing,  and 
nothing  else  was  passed  upon  in  the  case. 
Ejectment  cannot  be  brought  for  a  fishery  eo 
nomine;  but  it  a  fishery  be  claimed,  the  actkm 
must  be  braught  for  the  land  covered  with 
water.   (Thorn  O.  Litt.,  p.  200.) 

Thua.  also,  ejectment  will  not  be  for  a  water- 
•  oourae  but  the  ground  over  wbldi  tbe  water 
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passes,  being  deliverable  in  execution,  upon 
wbicb  nn  entry  can  be  effected,  may  be  recov- 
ered in  this  action.  {ChaUoner  v.  Thomat, 
Yelv.,  148;  see, also,  Jaektony.  Buel,93ohnA., 
298;  Jaekton  v.  Maji.  16  Johns..  164.) 

It  was  fonnerlj  held  that  a  franc^uiB  of  fish- 
ery,  bring  an  iacorporefU  hereditament,  and 
not  susceptible  of  deflveiy,  could  not  be  recov- 
ered in  ejectment  <Cro.  Jac,  144,  Cro.  Oar., 
492):  and  it  Is  now  only  upon  the  assumption 
that  a  fishery  is  a  tenement,  and  may  be  aeliv- 
ered  in  possession,  that  an  ejectment  will  lie  to 
recover  it.   (Saund.  PI.     £v..  961.) 

Fourth.  These  distinctions  were  taken  and 
strongly  urged  In  Mairt^  v.  Wadd^  by  the 
couDsel  who  argued  the  case  against  the  pro- 
prietors.  He  says: 

"The  plaintiff,  to  recover,  must  nuUntatn 
two  poeitions: 

1.  That  he  has  a  possessory  title  to  the  prem- 
ises in  question,  the  soil  of  this  navigable  river. 
And. 

8.  That  there  was  not  a  common  right  of 
flsheipr  in  the  people  at  large  in  the  premises  in 

question." 

He  must  maintain  both  piositioDS.  A  mere 
title  to  the  soil  would  not  enable  him  to  re- 
cover. It  must  be  a  possessory  title,  and  that, 
too,  to  the  exclusion  of  every  other  right  of 
possession,  locludtng  the  conunon  right  of  the 
429*]  people  at  larae  to  use  the  *tocu«  in  qvo 
aa  a  flwery.  Accorainglv,  in  another  part  of 
his  argument,  the  counsel  remarks:  "A  ques- 
tion has  arisen  whether  the  Kioj^  of  England 
cao  grant  the  soil  of  the  sea  and  its  arms,  so  as 
to  destroy  or  prejudice  public  rights.  Not  con- 
sidering this  question  at  all  material  to  the 
main  argument,  X  have  purposely  left  it  out" 
The  question,  therefore,  of  tiie  title  to  the  soil 
was  not  presented  by  counsel,  or  passed  upon 
by  the  court. 

fifth.  That  it  was  the  use  of  the  water  as  a 
fishery,  and  not  the  title  to  the  land,  that  was 
in  question,  is  manifest  also  from  the  opinion 
of  the  court.  "  It  appears,"  says  the  Chief 
Justice.  "  that  the  principal  matter  In  dispute 
is  the  right  to  the  oyster  fishery  in  the  public 
riTers  and  bays  of  East  New  Jersey."  Juttiee 
Thompson,  in  his  dissenting  opinion,  attempts, 
indeed,  to  show  that  it  was  the  use  of  the  land, 
and  not  of  the  water  as  a  Hsbery,  that  was  in 
controversy,  making  a  distinction  between  fish- 
ing for  floating  flsh,  and  dredging  for  oysters, 
but  this  view  was  not  concurred  In.  "  Shcnild 
it  be  admitted,"  he  says,  "  that  the  right  to  flsh 
for  floating  flsh  was  included  in  this  public 
right,  it  would  not  decide  the  present  question," 
that  is,  the  propriety  in  the  soil.  The  whole 
argument  goes  to  show,  as  was  stated  by  the 
counsel  fortheState,that  the  question  presented 
was  not  as  to  the  power  of  the  king  "  to  grant 
the  soil,  so  as  to  give  an  individual  the  ri^t  to 
take  it  after  ita  cnaracter  had  been  chan^  1^ 
alluvion,  wharflng  out,  Ac. ;"  but  the  power  of 
the  king  "  to  grant  it,  so  as  to  vest  In  an  indi- 
▼idual  the  soil,  and  devested  of  all  common  use 
before  the  change  takes  place."  If,  therefore, 
the  right  to  flsh  for  both  shell  flsh  and  floating 
flsh  be  such  "comoion  use,"  as  was  held  in 
that  case,  the  present  question  remidns  still  un- 

KxUi.  The  actual  dedsion  in  the  ease  of  ifor 
tin  T.  WtkUta,  as  I  have  endeavond  to  show, 
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establishes  nothing  more  than  this,  namely: 
that  the  particular  right  or  claim  in  controversy 
— the  possession  of  an  oyster  flshery — could 
not  be  recovered  in  an  action  of  ejectment,  be- 
cause an  oyster  fishery,  like  every  other  flshery 
in  navigable  waters,  was  a  part  of  the  jure  re- 
galia— a  n^alty— a  necessary  attribute  of  gov- 
emment;  and,  as  such,  did  not  pass  under  the 
grant  as  private  property,  but  became  discon- 
nected from  the  proprietary  interest,  and  piassed 
out  of  the  crown  with  the  surrender  of  govern- 
ment to  Queen  Anne.  If  there  be  anything 
else  in  the  opinion  delivered  in  that  case,  it  a 
not  conclusive  or  binding  as  authority.  But 
we  contend  that  there  is  nothing  in  that  opinion 
which  goes  further  than  this;  for  though  it  does 
not,  in  express  terms,  discriminate  between  the 
"dominion  and  propriety  in  the  navlgatjle 
waters,  and  in  the  sous  under  them,"  but  con- 
nects them  together,  yet  the  whole  scope  of 
the  argument  seems  to  show  that  it  was  the 
*franchtse  of  flsherv  alone  which  CAi^[*4SO 
Jualiee  Taney  held  had  passed  "  as  a  part  of 
the  prerogative  rights  annexed  to  the  political 
powers  conferred  on  the  duke;"  and  that  the 
question  of  the  ultimate  fee,  or  propriety  in  the 
soil,  subject  to  the  public  use,  was  not  con- 
^dered  as  influencing  the  decision. 

And  lastly.  When  it  is  said,  in  the  opinion 
of  the  court,  that  the  navigable  waters  and  the 
soils  under  them  passed  as  a  royalty  incident  to 
the  forms  of  government,  "to be  held. in  the 
same  manner  and  for  the  same  purposes  that 
the  navigable  waters  of  England,  and  the  soils 
under  them  are  held  by  the  crown,"  the  whole 
question  as  to  what  te  'properiy  the  domain  of 
the  crown,  which  is  alienable  as  a  private  in- 
terest to  a  subject,  and  what  is  the  common 
property  which  is  inalienable,  save  as  a  trust 
necessarily  incident  to  government,  is  left  open 
except  so  far  as  that  it  is  undoubtedly  decided 
by  the  case  in  question,  that  the  waters  of  a 
public  river  in  respect  to  their  use,  including 
the  public  riebt  of  fishery  in  all  its  branches, 
is  a  part  of  lliis  common  property  and  is  inal- 
ienable. This  was  precisely  the  point  taken 
and  the  decision  made  in  Arnold  v.  Mundv,  .1 
Hal8t..l. 

We  maintain,  then,  that  the  soil  under  navi- 
^ble  waters,  disconnected  from  ite  public  use. 
18  part  of  the  domain  of  the  crown.  And  this 
leads  at  once  to  the  main  point  in  controversy. 

The  U>eu$  in  quo,  a  portion  of  the  bed  of  the 
Hudson  River,  passed  to  the  Duke  of  York  and 
his  assigns,  not  as  a  royalty  annexed  to  the  po- 
litical powers  conferred  upon  the  duke  by  the 
patent,  but  as  an  absolute  propriety  in  the  soil, 
subject  to  the  public  uses  of  navigation,  &c., 
and  also,  subject  to  the  public  ri^bt  of  fishery, 
and  everything  necessarily  incident  to  such 
right.  This  might,  and  perhaps  would  include 
the  right  of  anchorage,  the  right  to  erect 
wharves,  docks.  Ac.,  and  every  other  use  of 
the  soil  necessary  to  facilitate  commerce  and 
render  the  navigable  water  serviceable  b&  an 
easement  or  public  highway:  as  well  an  the 
right  to  make  every  proper  use  of  tbe  soil  for 
the  purposes  of  fishery,  not  inconsistent  wllli 
the  regulations  of  the  sovereign  power,  in  this 
case  the  State,  in  respect  thereto.  If  this  propo- 
dtion  can  be  suceessAilly  malnt^ned.  the  pro- 
prietaiy  title  Iseetabiiahed,  and  the  right  of  the 
piftitidff  to  noorer  moat  be  admitted. 
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This  is  the  main,  and  indeed  it  may  be  add 
the  only  question  presented  by  this  case;  and 
I  propose  to  discuss  it  with  a  specific  reference 
to  the  decision  in  Martin  v.  WaddeU;  Yielding 
as  I  do  to  that  decision  an  unqualified  assent. 

Let  us  set  out  with  the  uDdeniablepropoeition 
conceded  in  the  case  of  Martin  v.  WaddeU,  and 
as  expressed  in  the  prevailing  opinion  of  the 
court,  that  the  "  right  of  the  King  to  make  this 
nBnt  with  all  its  prerogatives  and  powers  of  gov- 
431*1  emiq^t,  'cannot,  at  this  day.  be  ques- 
Uoned.  That  is,  the  entire  grant—the  pro- 
prietary Interest,  and  the  powers  of  govern 
meat,  together  with  the  royalties  necessarily 
incident  and  annexed  to  the  powers  of  govern- 
ment. They  &\}  passed  to  the  duke  and  his 
heirs  and  assigns  in  the  same  manner  as  they 
were  held  by  th^  King  himself,  and  of  course 
the  twenty-four  proprietors  so  held  them. 
Nothing,  rather  of  property  or  dominion  in  New 
Jersey  remdned  in  Uie  King, 

The  important  question  then  arises,  and  the 
question,  which  must  be  decisive  of  this  case, 
how,  and  in  what  capacity,  under  the  Consti- 
tution and  laws  of  England,  were  lands  under 
DETigable  waters  either  in  public  rivers  or 
arms  of  the  sea,  held  by  the  king,  and  what 
was  his  power  over  themt  Were  they  held  as 
a  proprietary  and  alienable  interest,  the  sub- 
ject of  an  exclusive  possession  as  the  proper 
domain  of  the  king  when  the  pubic  servitude 
had  ceased?  Or  were  they  held  by  the  king 
in  the  capacity  of  trustee  merely  for  the  public, 
and,  like  the  franchise  of  fishery,  &c.,  iualien- 
able  by  jrant  or  otherwise  from  the  king  to  a 
subject  to  be  held  as  private  property  t 

Chief  Jxutiee  Tmey  very  properly  and  tnilv 
remarks,  in  Martin  v.  WaddeU,  that,  "  in  decid- 
ing a  question  like  this,  the  laws  and  institutions 
of  England,  the  history  of  the  times,  the  object 
of  the  charter,  the  contemporaneous  construc- 
Uon  given  to  it,  and  the  usage  under  it,  for  the 
century  and  more  which  has  elapsed — are  all 
enUtlea  to  consideration  and  weight." 

Pursuing  precisely  this  course,  let  us  examine 
the  question  in  the  same  way,  nameW : 

Ist..  By  thp  laws  and  institutions  of  England. 

ad.  By  the  history  of  the  times. 

8d.  By  the  objects  of  the  charter,  the  con- 
temporaneous construction  given  to  it  and  the 
usages  under  it,  &c.,&c.,  &c. 

Tdb  counsel  for  defendants  in  error  thus 
■tated  the  point: 

Sixth  Point.  That  the  Supreme  Court  of 
New  Jersey  and  the  Supreme  Court  of  the 
United  States,  have  both  expressly  decided 
that  the  Board  of  East  Jersey  Proprietors,  the 
grantors  in  this  case,  under  whom  Russell 
claims  title,  had  no  ri^t  or  title  to,  and  could 
not  grant  the  soil  under  tide  waters  bounded 
by  tne  shores  of  New  Jersey.  The  plaintiff's 
Utle,  or  proprietary  title,  in  this  case,  is  pre- 
cisely the  same  as  in  Arnold  v.  Mundy  and  in 
Martin  v.  Wadd^'a  Lessee.  In  this  case  the 
position  of  the  defendants  is  stronger,  as  they 
are  riparian  owners,  and  have  wharfed  out  from 
their  own  lands,  under  the  express  authority 
of  the  Act  of  Uie  Legislature  inoorporAting 
them.  {Arnold  V.  Mundy,  1  Halst.,  1;  MarUn 
etal.  V.  Waddeirs  Leasee.  16  Pet.,  869.) 

432*1  •Mr.  Chief  Juetiee  Tuor  deUveiud 
the  opinioQ  of  the  court: 

m 


TOK  DnITBD  BTA1S&.  160 

This  is  an  action  of  ejectment  brou^t  hy 
the  plaintiff  in  tmr  agtinei  the  defetMluts  in 
the  Circuit  Court  for  the  Dlstri<A  of  New  Jerwy, 
to  recover  a  parcel  of  land  situate  in  Jersey 
City.  The  land  in  question  has  been  reclaimed 
from  the  water,  by  the  defendants,  under  the 
authority  of  the  Legislature:  and  is  now  In 
their  possession,  and  occupied  by  them  as 
building  lota. 

The  plaintiff  claims  the  premises  under  sun- 
dry mesne  conveyances  from  the  Proprietors  of 
East  New  Jersey,  and  the  title  f>f  the  proprie- 
tors is  the  point  In  question.  And  they  daim 
that,  by  viriue  of  the  various  grants  by  wbkh 
they  t>ecame  proprietors  of  East  New  Jesney, 
the  fee  of  the  soil  under  the  navigable  watos 
of  that  part  of  the  State  was  conveyed  to 
them,  as  private  property  subject  to  the  puMic 
use;  and  as  that  use  has  ceased  in  the  premises 
in  question,  they  are  ^titled  to  their  exclusive 
possession. 

It  is  not  necessary  to  state  particularly  the 
charters  and  grants  under  which  they  clum. 
They  are  all  set  out  in  the  special  verdict  in 
the  case  of  Martin  v.  WaddeU,  reported  in  16 
Pet.,  867.  The  title  claimed  on  behalf  of  the 
proprietors  in  that  case  was  tiie  same  with  the 
title  upon  which  the  plaintiff  now  relies.  And 
upon  very  full  argument  and  consideration  in 
the  case  referred  to,  the  court  were  of  opinioii 
that  the  soil  under  the  public  navigable  waten 
of  East  New  Jersey  belonged  to  the  State  and 
not  to  the  proprietors;  and  upon  that  ground 
gave  judgment  for  the  defendMit.  The  decinoB 
m  that  case  must  govern  this. 

The  counsel  for  the  plaintiff,  however,  en- 
deavor to  distioguish  Uie  case  before  us  from 
the  former  one,  upon  the  ground  that  noUuDit 
but  the  right  of  fishery  was  decided  in  Martin 
V.  WaddeU;  and  not  the  right  to  the  soil.  Bat 
they  would  seem  to  have  overlooked  the  cir- 
cumstance that  it  was  an  action  of  ejectment 
for  the  land  covered  with  water.  It  was  not 
an  action  for  disturbing  the  pluntiff  in  a  ri^ 
of  flnhery;  but  an  action  to  recover  poesesstoD 
of  the  soil  itself.  And  in  giving  judgment  for 
the  defendant  the  court  neo^arily  decided 
upon  the  title  to  the  soil. 

It  is  true,  the  defendant  claimed  nothing  more 
tlian  the  exclusive  right  of  planting  and  grow- 
ing oysters  on  the  soil  for  which  the  ejectment 
was  brought.  The  special  verdict  found  that 
he  was  In  possession  under  a  law  of  New  Jer- 
sey, which  gave  him  the  exclusive  privilege  of 
planting  ana  growing  oysters  on  the  premises 
in  question,  upon  the  payment  of  a  certain  rent 
to  me  State.  The  principal  question  therefore 
in  dispute  between  the  parties  in  that  suit,  and 
indeed  the  only  one  of  any  value,  was  the  oyam 
fishery.  But  the  right  to  the  fishery  depended 
on  Uie  right  to  the  soil  upon  which  the  oy^en 
were  planted  and  grown;  *and  if  the  [*433 
plaintiff  could  have  shown  that  the  proprietors, 
under  whom  he  claimed,  were  legally  entitled 
to  it,  the  judgment  of  the  court  must  have  been 
in  his  favor. 

Nor  do  we  ace  anything  in  the  opinion  de- 
livered on  that  occasion,  in  relation  to  the  ri^ls 
of  fishery,  further  than  they  contributed  to 
illustrate  the  character  and  objects  of  the 
charter  to  the  Duke  of  York;  and  to  show  that 
the  soil,  under  pubtio  and  navigable  waters, 
was  graatad  to  him,  not  as  private  property,  to 
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be  parceled  out  and  boM  for  his  own  personal 
emolutneDt,  but  as  a  part  of  the  jura  regalia 
with  which  be  was  clothed,  and  as  such  was 
surrendered  by  the  proprietors  to  the  English 
crown,  when  they  relinquished  the  powers  of 
government,  and  consequently  belonged  to  the 
State  of  New  Jersey  when  It  became  an  inde- 
pendent sovereignty. 

There  being  nothing  in  the  title  now  claimed 
for  the  proprietors  to  distinguish  this  case  from 
Ihmt  of  MarUa  v.  FoddsU,  It  Is  not  necessary 
to  examhie  the  other  and  further  grounds  of 
defense  taken  by  the  detendanta. 

J%ejudgmejUqfth6  (XreuU  Omart  mta*  be  (tf- 
firmed  wiM.  60«U. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  New 
Jersey,  and  was  argued  by  counsel;  on  con- 
sideration wliereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  Judgment 
of  the  said  Circuit  Court  in  this  cause  l^e,  and 
the  same  is  hereby  affirmed,  with  costs. 

<ated— 18  How^  74;  83  WaU„  08. 


ARTHUR  MORGAN  FOLEY,  Plaintiff  in 
Error, 
«. 

SAMUEL  T.  HARRISON,  D^endant,  and 
LOUIS  LESASSIER.  Inienenor. 

Land  patents  conflict  between  U.  8.  and  ttate — 
power  to  decide,  who  ha* — eondutiveneu. 

In  lUl  CODsress  lihased  an  Act  (5  Stat,  at  Larse, 
406)  deolarlnff  that  there  dwU  be  granted  to  eacb 
State,  fto.  {Louisiana  belnff  one),  five  hundred  thou- 
sand acrai  of  land. 

This  Aot  did  not  ocMvey  the  fee  to  anr  lands 
whatever,  but  left  the  land  system  ol  the  united 
Statcsln  full  operation  as  to  regulation  oftltleeso 
as  to  prevent  uonfllctlng  entrfee. 

H«iofl(  where  a  plalnUff  olidued  under  a  patent 
from  the  State  of  Louisiana,  and  entries  6nlr  In 
the  United  States  office:  and  thedefendant  claimed 
under  patents  from  the  United  States,  the  title  of 
the  latter  Is  the  better  in  a  petitory  action. 

The  defendant  has  also  the  superior  equity*  be- 
cause his  entries  were  prior  In  time  to  thoae  of  the 
plaintiff,  and  the  deolsfon  of  the  Ixjard,  oonslstinK 
of  the  Secretary  of  the  Treasury.theAttomeV'-Ocn- 
enU,  and  the  CommlnUmmnot  the  Laud  Offloe,  to 
whom  the  matter  had  tieen  referred  by  an  Aot  of 
Congress,  was  In  favor  of  the  defendant. 

434*]  *rnui8  case  was  brought  up  from  the 
X  Supreme  Court  of  the  State  of 
Louisiana,  by  a  writ  of  error  issued  under  the 
25th  section  of  the  Judiciary  Act 

It  was  a  petitory  action,  commeoced  by 
Foley  in  the  Fifth  District  Court  of  New  Or- 
leans, claiming  lots  No.  1  and  3  of  section  No. 
8,  the  west  half  of  section  No.  10,  and  the 
northwest  quarter  of  section  No.  16.  In  town- 
ship eleven,  range  thirteen  east,  containing  in 
all  SS^riiF  Acres. 

By  the  Act  of  4th  September,  1841,  section 
8  (6  Statutes  at  Large,  45S),  Congress  granted 
to  several  of  the  States,  of  which  Louisiana  was 
one,  five  hundred  thousand  acres  of  land  each, 
for  paxposes  of  internal  improvemrat;  "  the 
aelecttons  in  all  of  said  Stales  to  be  made  with- 
in tlieir  limits  respectively,  in  such  a  manner 
as  tbe  Legislatures  thereof  sbnll  direct;  and 
located  io  parcels  conformably  to  sectional 
divitlona  and  subdivisions  of  not  less  than  three 
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hundred  and  twenty  acres  in  any  one  location, 
on  any  public  land  except  such  as  is  or  may  be 
reserved  from  sale  by  any  law  of  Congress  or 
proclamation  of  the  President  of  the  United 
States,  which  said  locations  may  be  made  at  any 
time  after  the  lands  of  tbe  United  ^ates,  in  said 
States  respecllvety,  shall  have  been  surveyed 
according  to  existing  laws." 

Id  1844,  the  Le^Tature  of  Louisiana,  in  pur- 
suance of  the  power  with  which  it  was  invested 
by  the  above- cited  Act  of  Congress  of  di^ec^ 
lug  the  manner  the  selections  of  land  thus 

S ranted  should  be  made,  passed  an  Act  cstab- 
Bbing  an  office  for  the  sale  of  the  unlocated 
lands  granted  to  the  State,  with  a  register,  ^nd 
the  State  Treasurer  as  the  receiver  thereof. 
(Session  Acts  of  1844,  p.  61.) 

By  the  7th  section  of  that  Act,  it  was  made 
the  duty  of  the  rerister  and  treasurer  "  to  issue 
warrants  for  the  lands  donated  by  Congress, 
and  not  as  yet  located,  provided  they  abail  not 
be  issued  for  less  than  eighty  nor  more  than  six 
hundred  and  forty  acres,  which  warrants  shall 
be  sold  in  tbe  same  manner  as  the  lands  located, 
provided  they  shall  not  be  sold  for  less  ttian 
$8.00  per  acre;  and  it  stiall  be  the  duty  of  the 
governor  to  issue  patents  fbr  all  tbe  lands  that 
have  bem  sold,  and  for  the  lands  located  by 
warrants,  when  contemplated  to  be  sold  that 
Act,  whenever  he  shall  be  satisfied  that  the  same 
have  been  properly  located." 

Under  the  provuions  of  the  above-recited  Act 
of  Congress,  granting  the  land,  and  tbe  above 
provisions  of  the  State  Legislature,  directing 
the  manner  in  which  the  selections  should  w 
made,  Foley  purchased  two  warruits  from  the 
state  offlcere,  and,  on  the  7th  January,  1840, 
located  them  in  the  Land  Office  of  the  United 
states,  at  New  Orleans,  upon  the  lands  now  in 
controversy. 

*The  defendants  claimed  title  under  r*435 
five  patents. issued  from  tbe  General  Land  Office 
on  the  1st  September,  1647.  These  patents  pur- 
ported  to  be  Issued  imder  an  Act  of  Congress 
of  August  8,  1846,  and  were  founded  on  cer- 
tain floats,  which  were  claimed  under  the  sec- 
ond section  of  tbe  Pre-emption  Act  of  1880  (4 
Stat,  at  Large,  421).  which  was  revived  for  two 
years  by  the  Act  of  19  June,  1834  (4  Stat,  at 
Large,  678). 

In  order  to  show  more  clearly  the  respective 
titles  of  the  plaintiff  and  defendants,  the  reporter 
has  arranged  ^em  in  chronological  order. 


Plaintiff's  Title. 
}^  ^  Aota  of  Congress. 


188S. 


Defendant's  TltJe. 

ActsirrantlnE  pre-emp- 
tion riKhte— settlements 
included  witbfn  the  Hou- 
maa  claim— floats  Issued 
—a  large  part  of  the 
claim  having  been  de- 
cided to  be  public  land 
by  Commissioner  Gra- 
ham, in  1829,  u[>OD  which 
settlomeDts  were  made. 
Barrett  and  Bell  located 
these  floats  ujion  the  land 
now  in  dispute. 


Commlecioner  of  tbe 
General  Land  Office  di- 
rected tbe  Keglster  and 
Keceiver  at  New  Orleans 
to  withhold  from  sale  all 
tbe  lands  within  the 
claimed  limits  of  the 
Houuitts  grant. 

Uar  n.  Sale  by  Darrett 
toBeU 
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Conffresapaned 
an  Act  (5  Stat,  at 
Large,  iS6)  de- 
1841.  elating  that  there 
Sept.  4.  shall  be  granted 
to  each  State.  3te. 
(Loulelana  being 
one),  600,000  aeres 
of  land. 


Loulaianapau-    The  Houmaa  claim  con- 
ed ao  Act  au- Armed  In  Its  whole  extent 
1844.    thoiizing     thejby  the  Secretary  of  the 
March  K-State    Ueglster  Treasury.  Entries  made 
to   l«8ue    war-|of  locatione  from  floats 
rants    for  the' arising  within  It  ordered 


a  bora  land. 


1S46. 


The  Commis- 
sioner of  the 
General  Land 
Office  wrote  that 
the  canceled  en- 
tries left  the 
land  public,  and 
It  oould  be  en- 


Dec.  24.  tered  by  the 
State.  Foler  ao- 
oordlngly  made 
his  '  location. 
Harrison  filed  a 
caveat  In  the 
State  Land  Ot- 
tloe. 


Januarr?.  Foley 
made  bis  locatton  at 
the  R^rtster's  Office 
1846.  ofthe  United  States, 
upon  the  lands  now 
In  ooDtroveny. 

March  9.  Commis- 
sioner wrote  to  the 
Beglster  and  He- 
celver  at  New  Or- 
leans, suuwndlog 
entries,  either  by 
state  selection  or 
otherwise. 

AprU  20.  Foley  took 
out  two  {utents 
from  the  Ooreroor 
of  Louisiana. 
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Feb.  6.  Koler  brought 
suit  against  Harrison  in 
thePirth  District  Court 
of  New  Orleans  (state 
court). 

184T. 


9M 


to  be  canceled.  Patents 
were  ordered  to  be  Issued 
for  the  whole  of  the 
Houmas  claim. 

May  8.  Sale  by  Widow 
Bell  to  Harrlaon, 


'August.  8.  Congress 
passea  an  Act  providing 
for  the  adjustment  of  all 
suspended  pre-emption 
land  claims.  The  Com- 
missioner of  the  Land 
Land  Ufflce,  the  Attor- 
ney-General, and  Secre- 
tary of  the  Treasury 
were  to  decide. 


June  28.  The  Secretary 
of  the  Treasury  decided 
that  he  would  approve  the 
locations  made  under  the 
floating  claim,  held  by 
the  actual  settlers  and 
Improved  by  them,  In 
prefervnoe  io  the  state 
locations,    made  8ut»e- 

auently,     and  covering 
lese  Improvements. 
July  B.  The  Commis- 
sioner, 

August  i.  The  Acting 
Secretary  of  the  Treas- 
ury, 

AugUfltST.  The  Attor- 
ney-General; all  sanc- 
tioned this  decision. 

Sept.  1.  Five  patents 
Issued  from  the  united 
8t«MtoHanlB(m. 


January  7.  Foley 
located  two  war- 
rants upon  the  prop- 
erty in  dispute,  and 
1848.  entered  them  at  the 
Land  Office  of  the 
United  States  at 
New  Orleans. 


The  District  Court  decided  that  Foley  shonU 
recover  tlie  lot  No.  1,  of  section  8,  township 
eleven,  range  thlrteeo  east,  containlDgSll^ 
acres,  and  uiat  the  plea  of  prescription  pleaoed 
by  defendant  be  stutidDed  aa  to  lot  No.  2,  of 
secUon  8,  townriilp  eleven,  range  18  eait,  isd 
the  west  half  of  section  10  of  tiie  same  town- 
ship and  range. 

The  Supreme  Court  of  Louisiana  revetsed 
this  decree,  and  ordered  judgment  for  the  de- 
fendant for  the  land  in  controversy. 

Foley  sued  out  a  writ  of  error  under  the  25Ui 
section  of  the  Judiciary  Act,  and  brought  the 
case  up  to  this  court. 

It  was  argued  by  Mr.  Lawence  tat  the  pithit- 
iff  in  error,  and  by  Mr.  Benjamin  for  tne  de- 
fendant in  error. 

Mr.  Lawrence :  The  Ist  section  of  the  Act 
of  1880  gave  to  any  settler  on  public  land,  Aa. 
therightof  pre-emirtionto  the  qoarter  section 
settled  on.  The  2d  section  proviiled  that  when 
two  or  more  persons  were  settled  on  the  same 
quarter  section,  the  first  two  settlers  should 
each  take  one  half  of  said  quarter  section,  if  by 
a  north  and  souUi  or  east  and  west  line  it  could 
bo  so  divided  as  to  include  the  settlement  and 
improvement  of  each  in  a  half  quarter  section: 
and  in  such  case  the  said  settlers  shall  be  en- 
Utled  to  a  pre-emption  of  eighty  acres  of  land 
elsewhere  *in  the  same  district.  This  [*437 
latter  privilege  was  called  a  "floating  right," 
or  "  float." 

Now.  without  being  so  hypercritical  as  to 
contend  that  this  section  only  intended  to  con- 
fer a  floating  right  when  the  quarter  sectioo 
could  be  dindetf  in  half  by  a  north  and  aonth 
or  east  and  west  line,  so  aa  to  incltkle  In  sepa- 
rate parts  the  improvements  of  each  settler,  ftii 
very  clearly  the  intention  of  Congress  not  to  con- 
fer the  right  of  pre-emption  to  eighty  acres 
"  elsewhere,"  unless  the  pArtiea  had  under  the 
same  Act  the  right  of  a  pre-emption  to  the 
quartcT  section  settled  on.  If  the  latter  were 
not  public  land,  were  reserved  land,  were  not 
the  subject  of  a  pre-empUon  right,  then  no  set- 
tlement on  such  land  could  give  a  floating  priv- 
ilege elsewhere.  And  so  it  has  been  univeiiallr 
held  in  the  Land  Department.  In  fact,  the  4tii 
section  of  the  Act  expressly  declares,  "  nor  shall 
the  right  of  pre-emption  contemplated  by  this 
Act  extend  to  any  land  which  is  reserved  from 
sale  by  Act  of  CmigreasOT  byonkrof  tbelVes- 
ident,  or  which  may  have  been  appropriated 
for  any  purpose  whatever."  (10  La.,  809;  % 
Laws  Ins.  and  Op.,  683.) 

Now,  it  is  especially  to  be'  ot>senred  that  the 
settlement,  out  of  which  these  floats  are  sup- 
posed to  arise,  was  within  the  claimed  limits  tA. 
the  Houmaa  grant.   This  is  not  disputed. 

By  agreemeut  of  parties  the  report  of  the 
Secretary  of  the  Treasury  on  the  Houmasclaiia 
is  made  evidence  in  this  cause. 

I  do  not  intend  to  trouble  the  cotirt  with  any 
argument  as  to  the  validity  or  Invalidity  of  the 
Houmaa  claim  in  its  whole  extent,  or  in  any  part 
ofitaextent.  It  hai  baen  a  matter  of  omtro- 
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veny  in  the  Treasury  Dfipartment  from  the 
time  of  the  acquisition  of  Louisiana  to  this  day. 
All  that  is  necessary  to  be  Itnowo  in  this  cause 
is.  that  its  limits  were  claimed  to  bo  from  the 
MiBsiasippi  to  the  Amite,  and  so  the  claim  was 
filed.  (gi«e  Report  of  Secretary  of  Treasury, 
pp.  96.  97.) 

Tbo  6tb  section  of  the  Act  of  8d  March,  1811, 
which  authorizes  the  sale  of  the  public  lands  in 
the  Territo^  of  Louisiana,  has  the  following 
proviso:  "  That,  till  after  the  decision  of  Con- 
gresa  tbere(»i.  no  tract  of  land  ^all  be  offered 
for  Bale  the  claim  to  which  has  been  in  due 
time  and  accordinf?  to  law  presented  to  the  Reg- 
ister of  tiie  lAnd  OfBce,  and  filed  in  his  office 
for  the  purpose  of  beins  investigated  hy  the 
commissioners  appointed  for  ascertaining  the 
rights  of  persons  claiming  lands  in  the  Terri- 
tory of  Orleans."   (2  Stat.,  665.) 

If,  then,  this  claim  has  not  been  acted  on  by 
the  decision  of  Congress,  neither  a  pre-emption 
right  to  land  settled  on  within  U.  nor  a  floating 
rl^t  to  a  pre-emption  elsewhere  by  virtue  of 
any  settlement  within  it,  could  be  acquired. 

Several  different  views  have  beeo  taken  of 
438*]  the  lloumas  *claim.  By  some  it  has 
been  supposed  to  be  a  complete  grant,  needing 
no  confirmation  from  this  government.  By 
others  it  has  been  supposed  to  have  been  con- 
finned  toils  full  extent  by  the  dedsions  of  the 
commissioners  under  the  Acts  of  3d  March, 
1805  (3  Statutes,  834),  and  21st  April,  1806  (3 
Statutes,  391),  and  by  the  confirmation  certifi- 
cates issued  by  the  commissioners.  By  others 
it  has  been  held  that  the  commissioners  had  no 
power  under  those  Acts  to  issue  final  certifi- 
cates, and  could  only  submit  the  claims  present- 
ed to  them  for  the  decision  of  Congress.  Again, 
it  has  been  supposed  that  this  claim  was  con- 
firmed by  the  Act  of  13th  and  18tb  April,  1814 
(3  Statutes,  131-189). 

Now,  it  is  immaterial  to  the  particular  ques- 
tion involved  in  this  case,  viz.:  whether  the 
lands  within  the  Uoumas  claim  were  reserved 
lands,  which  of  these  conflicting  views  is  cor- 
rect, or  whether  any  of  them  are  correct.  For 
if  Congress,  by  these  Acts,  has  not  made  its 
decision  on  the  Houmas  claim,  then  by  the  Act 
of  1811  it  is  still  reserved  from  sale.  If  it  was 
a  complete  grant  from  the  Mississippi  to  the 
Amite,  it  was  not  within  the  operation  of  the 
Pre-emption  Act  of  1880;  it  was  not  public 
land.  If.  as  Mr.  Orabam  supposed,  the  valid- 
ity of  the  grant  was  afflrmed  by  the  comniis- 
Honers  under  the  Acta'  of  1800  and  1806,  but 
that  the  extent  of  its  limits  required  judicial 
determination,  it  was  still  claimed  before  the 
boards  of  cnmmissioners,  and  filed  with  the 
recorder  of  land  titles,  as  a  grant  from  the  Mis- 
sissippi to  the  AmilS,  and  unless  it  has  been 
acted  on  by  Congress,  is  still  reserved  from 
sale,  under  the  Act  of  1811.  If  the  commis- 
sioners, under  the  Acts  of  1805  and  ItjOtf,  had 
power  to  decide  this  claim  finally,  then  they 
did  decide  in  favor  of  the  claim,  and  issued 
their  certificates  of  confirmation,  and  it  was  no 
longer  public  land.  If  the  effect  of  the  Act  of 
1814  was  to  confirm  the  certificates  issued  by 
the  commiraiouers  under  the  Acts  of  1806  and 
1806,  as  Mr.  Secretary  Bibb  dedded  (and  under 
his  decision  patents  have  been  issued  for  the 
■Whole  Houmas  claim),  then  the  Act  of  1814 
was  the  dedaicMi  of  Oungreas  contem^ated  in 
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the  Act  of  1811,  and  the  claim,'to  its  full  ex- 
tent, was  private  property,  and  not  public  land. 
And  if,  as  Mr.  Attorney- General  Clifford  holds, 
the  Act  of  1814  was  only  intended  to  cover 
cases  in  which  certificates  of  confirmation  bad 
been  properly  issued,  under  the  Acts  of  1806 
and  1806,  and  these  certificates  had  not  been 
properlv  issued,  then  the  Houmas  cliUm  is  still 
undeciaed,  and,  of  course,  the  land  within  It  is 
still  reserved. 

It  is  obvious,  then,  that  under  any  of  these 
conflicting  views,  the  land  within  the  limits  of 
the  Houmas  claim  was  not  subject  to  the  opera- 
tion of  the  preemption  laws,  and  that  the  set- 
tlements thereon  conferred  no  rights  dther  to 
the  lands  themselves  or  to  floats.  The  entries 
which  were  permitted,  therefore,  were  abso- 
lutely *void;  and  so  Attorney- General  [*43B 
Legare  decided.  {Broum's  Lc$$m  v.  Glementt,  8 
How.,  664,  666;  WUeox  v.  Jaekmn,  18  Pet., 
406;  SUxldaTd  v.  Chambers,  3  How.,  318.) 

The  entries  permitted  by  the  location  of  these 
floats,  were  accordingly  canceled  in  1844.  And 
it  was  after  this  cancellation  of  those  entries 
that  our  locations  were  made  by  virtue  of  the 
State  warrants. 

The  court  below  seemed  to  be  of  opinion  that 
these  entries  were  auUiorized  by  Commissioner 
Graham,  in  a  letter  to  theSurveyor-Qenerat,  of 
February  17,  1820.  (3  Laws  Ins.  and  Op., 
893.) 

In  this  letter  Mr.  Orabam  supposes  that  the 
board  of  commissioners  had  only  decided  on 
the  validity  of  the  grant,  leaving  the  extent  to 
be  determined  by  the  courts.  And  be  supposes 
that  a  survey  running  back  1^  leagues  In  depth, 
would  leave  sutQcieot  space  for  the  detennina- 
tion  of  the  courts.  But  he  does  not,  by  a  sin- 
gle word,  autliorize  (if  he  could)  the  register 
and  receiver  to  permit  entries  of  any  kind. 
The  letter  was  not  addressed  to  them.  Indeed, 
the  land  was  not  at  that  date  subject  to  sale, 

[mblic  or  private.  There  was  no  pre-emption 
aw  in  force  at  the  time.  But  if  there  had  been, 
and  if  it  had  contained  instructions  to  permit 
entries  beyond  the  league  and  a  half,  it  would 
have  been  in  direct  contravcntiou  of  the  Act  of 
1611.  These  entries  were  permitted  by  the 
register  and  receiver,  not  only  without  any  in- 
structions from  the  Oeneral  Land  Office,  but 
in  violation  of  the  Act  of  1611,  and  were  there- 
fore void. 

Now,  we  do  not  rely  upon  any  particular 
virtue  in  the  mere  act  of  cancellation,  except 
so  far  as  it  was  an  official  declaration  of  the  in- 
validity of  the  floats.  We  do  not  mean  to  con- 
tend that  the  General  Land  Office  can  take  away 
any  real  right  of  a  certificate  holder,  by  cancel- 
ing the  certificate ;  and  yet  we  do  not  doubt  that 
the  commissioner  may  cancel  a  void  certificate 
of  entry.  The  cancdIaUon  does  not  make  the 
entry  void,  but  the  nullity  of  the  entry  is  the 
reason  for  the  cancellation.  The  party  is  not 
deprived  of  any  right  by  the  cancellation,  he- 
cause,  the  entry  bcmg  void,  the  party  had  ac- 
quired no  right  by  the  entry. 

But  whether  these  entries  were  canceled  prop- 
erly or  improperly,  or  if  they  Lad  not  been  can- 
celed at  all,  it  is  enough  for  our  purpose  tliat 
they  were  void.  They  formed  no  obstacle  to 
the  sale  of  the  land  to  anyone  else,  or  to  a  lo- 
cation of  the  land  by  anyone  else. 

This  is  the  uniform  aad  clear  doctrine  of  this 
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court,  as  well  as  of  the  Supreme  Court  of  Loui- 
riana  itself.  (Wilcox  v.  Jaekaon,  18  Pet..  498; 
BiUanee  v.  Fortyth,  18  How.,  18;  (hmpbeU  v. 
Dm,  13  How.,  245;  19  La.,  384,  510  ;  8  Rob., 
293.) 

440*1  *We  have  thus  far  considered  the 
right  01  the  pluntiS  in  error,  upon  hia  certifi- 
cates of  locution  alone,  and  without  reference 
to  the  state  patents. 

According  to  the  cases  above  cited  from  the 
Louidiaaa  Reports,  such  certificatea  were  suffl- 
tdent  ground  for  a  petitory  action. 

The  case  of  SurgeU  v.  Ijapiee  et<U..%  How., 
48,  in  this  court,  sustains  the  same  ground. 

d.  Let  us  now  inquire  whether  those  patents, 
under  the  Act  of  Congress  of  1841,  do  not  pass 
the  fee  in  the  lands  selected,  without  any  fur- 
ther patents  from  the  United  States. 

Ttie  court  below  seem  to  suppose  that  noth- 
ing but  a  patent  can  pass  the  fee  from  the 
United  States,  and  they  cit«  cases  lo  sustain 
that  view.  If  that  court  had  examined  those 
cases  a  little  more  carefully,  it  would  have 
been  seen  that  this  court  expressly  mentions 
legislative  grants  as  cases  in  which  no  patent 
issues.   {WUeex  v.  Jaekaan.  18  Pet.,  498.) 

The  Act  of  1841  enacts  that  there  shall  be 
granted  to  each  of  the  States  named  500,000 
acres  of  land;  and  provides  that  the  selection 
should  be  made  in  the  manner  directed  by  the 
State  Legislatures.  It  does  not  itself  provide 
for  the  issuing  of  patents  by  the  General  Land 
Office.  The  Legislature  of  Louisiana  directed 
the  niimTiar  iQ  whlch  her  aeleotions  should  be 
made,  and  also  that  the  governor  should  Issue 
patents.  As  soon,  then,  as  the  locations  of  the 
State  warrants  were  made  in  the  United  States 
Land  Odice,  upon  public  land  which  had  been 
surveyed,  and  which  was  not  reserved,  then  by 
force  of  the  Act  of  Congress  of  1841,  and  the 
Actof  the  State  Le^lature  in  pursuance  of  it, 
the  fee  in  these  particular  lands  pas^  fmm  the 
United  States. 

It  has  been  shown,  then,  that  at  the  time 
when  Foley's  locations  were  made  on  the  lands 
in  controversy,  they  were  public  lands,  and  that 
the  defendant's  location  of  floats  thereon  was 
void,  and  had  been  canceled  by  the  Land  Office, 
because  tliesettiementsoutof  which  those  floats 
had  arlsra  were  within  the  Uoumas  claim. 

Let  us  now  see  by  whatauthority  the  patents 
were  subsequently  issued  to  the  defendant  upon 
these  floats. 

They  were  issued  under  the  supposed  author- 
ity of  the  Act  of  8d  August,  1846  (9  Stat.,  61), 
upon  the  mistaken  idea  that  the  stale  selections 
required  the  approval  of  the  Treasury  Depart- 
ment before  any  right  could  be  acquired  under 
them. 

It  is  to  be  observed  that  the  state  sdecttons 
were  not  approved  by  the  Qeneral  Land  Office 
merely  because  of  a  contemplated  law  (which, 
as  will  be  seen  hereafter,  never  passed),  to  con- 
firm the  entries  by  fioats  arising  out  of  the  Hon- 
mas  claim.  Ko  other  reason  is  assigned  fortheir 
441*]Qon-approval.  The  very 'letter  which 
submits  them  for  the  action  of  the  Secretary, 
stales  that  the  selections  were  made  on  land  li- 
able to  selection,  and  that  the  register  and  re- 
ceiver had  been  so  instructed.  And  the  Secre- 
tary of  the  Treasury,  in  making  his  decision, 
offers  no  objection  to  the  propriety  of  the  State 
selectioiM.  He  merely  "proposes  "to  appnm 


the  locations  by  the  floats,  rather  Uian  the  k>ca- 
tioDs  by  the  state  warrants,  under  tlie  idea  tint 
the  respective  rights  of  the  parties  rested  in  his 
discretion  alone. 

Now,  there  is  net  one  word  in  the  Act  of  IMl 
requiring  the  State  selections  to  be  approved 
by  the  Treasury  Department.  The  selecUooa 
were  to  be  made  in  the  manner  to  be  directed 
by  the  State  Legislatures.  It  is  true  the  seltc- 
tioDS  could  only  be  made  of  surveyed,  unre- 
served public  land,  and  in  certain  parcels.  Bat 
that  is  just  as  true  of  all  the  pre  emption  laws, 
^d  yet  this  court  has  uniformly  held  that  a 
pre-emptioner  acquires  a  right  By  his  settle- 
ment under  the  law,  although  the  Laud  Depart- 
ment disapproves  of  the  entry.  (Lj/tU  v.  Ar- 
kanaeu,  9  How.,  314;  Cunningham  v.  AMhlega 
al.,  14  How.,  877:  Sufffett  v.  J4apiai,  8  How., 
48.) 

There  are  laws  which  expressly  require  the 
approval  of  the  Secretary  of  the  Treasury,  hut 
this  is  not  one  of  those.  The  Land  Departnmt 
has  a  very  proper  regulation  of  its  own,  both  in 
regard  to  state  selections  and  claims  to  pre-emp- 
tion, under  which  its  officers  examine  whether 
the  particular  case  conforms  to  the  law  under 
which  the  claim  is  made.  But  it  ia  not  undv- 
stood  there  as  adding  anything  to  the  right  nt 
the  clumant  by  its  approval,  or  taking  awaj 
anything  from  it  by  its  disapproval.  If  the  la* 
gives  the  right,  the  person  has  it,  whether  the 
offlcee  approves  or  disapproves. 

But  if  any  approval  were  necessary  to  oon- 
filrm  the  plaintiff's  right,  such  mtpronl  was  had, 
88  to  two  of  the  tracts  in  ooDtroversy. 

8.  It  is  submitted  on  the  part  of  the  plaintiff 
in  error,  that  the  Act  of  3d  August.  1846,  wai 
not  applicable  to  the  case  of  the  defendant!  in 
error.  That  Act  applied  to  "  siispended  "  en- 
tries, not  to  void  and  canceled  entries.  The 
term  "  suspended  entrira  "  is  one  well  known 
to  the  Land  Office,  and  is  always  used  to  des- 
ignate entries  of  land  tmder  tbe  authority  of 
law.  but  which  are  not  patented,  because  (4 
some  informalities  attending  them.  They  are. 
consequently,  held  in  suspense  in  the  Oenenl 
Land  Office,  until  those  informalities  are  cured. 
But  in  the  case  of  void  entries  they  are  can- 
celed, and  the  receiver  is  ordered  to  refund  the 
tncmer  pM  on  them. 

It  IS  ^e  that  a  law  was  recommended  lo 
Congress  confirming  entries  by  floats  ariaiiig 
out  of  the  Houmas  claim.  But  that  recom- 
mendation was  not  carried  into  effect;  and  the 
reason  *why  it  was  not  carried  into  ef-  [*442 
feet  was,  that  almost  every  one  of  them  waa 
found  to  be  fraudulent.  But  even  that  law 
only  proposed  to  confirm  entries  where  no  pri- 
vate rie^t  had  in  the  mean  time  been  aoqnind. 
And  it  also  was  intended  to  exclude  all  cases  In 
which  fraud  appeared. 

But  the  law  did  not  pass,  and  for  good  rea- 
sons; and  the  attempt  is  now  made  to  bring 
these  void,  canceled  and  probably  fraudulent 
entries  within  a  general  law  applicable  to  all 
the  states,  providme  merely  for  the  Issuing  d 
patents  in  suspended  taises. 

4.  But  even  if  the  defendant's  entries  woe 
within  the  meaning  of  the  Act  of  1846,  the 
rights  of  the  plaintiff  are  expressly  saved.  The 
proviso  to  the  first  section  enacts  that  tlte  ad- 
judications "shall  only  operate  to  deveit  the 
United  States  of  the  title  to  the  land  embnoed 
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by  Huch  entries,  without  prejudice  to  the  rights 
of  conflicting  claiqiants." 

Without  toisproviBo  there  caD  be  little  doubt 
that  any  previoudy  acquired  right  would  be 
good  agdDBt  the  confirmation  authorized 
this  Act.   But  with  the  proTifio,  such  rights 
cannot  be  overlooked.    {ifUla  v.  Stoddard,  8 
How. ,  365 ;  Stoddard  v.  CJiambert.  3  How. ,  284 ; 
BaUanee  v.  Forgvth.  13  How.,  18.) 
5.  As  to  the  plea  of  prescription: 
Under  the  CoDstitution  of  the  United  States, 
and  the  Acts  admitting  new  states  into  the 
Union,  no  state  can  interfere  with  the  primary 
disposal  of  the  public  lands.  Prescription  can- 
not run  until  the  legal  title  is  out  of  the  United 
Slates.    Were  it  otherwise,  effect  could  be 

S'ven  to  state  taws  which  would  invalidate 
e  titles  emenating  from  the  United  States,  and 
deprive  (be  federal  goTemmeut  virtually  of  the 
power  of  disposal  which  the  Constitution  se- 
cures. The  legal  title  did  not  pass  to  the  plaint- 
iff until  the  location  was  niaoe  on  the  lands  in 
controvernr  in  1846.  This  suit  was  commenced 
in  W47. 

By  HD  agreement,  found  on  page  75  of  the 
record,  it  will  be  seen  that  all  questions  as  to 
improvements,  rents,  profits,  are  reserved. 

It  is  confidently  submitted: 

1.  That  the  Boats  of  the  defendant  were 
originally  void,  because  they  arose  from  a  set- 
tlement on  reserved  land. 

2.  That  the  location  of  those  void  floats  on 
the  tracts  in  controversy  gave  no  title  whatso- 
ever to  those  tracts. 

5.  That  those  tracts  were  in  1846  (and  were 
to  decided  to  be  by  the  Land  Department)  pub- 
lic, unreserved,  surveyed  lands,  and  consequent- 
ly within  the  operation  of  the  Act  of  4lh  Sep- 
tember, 1841. 

4.  That  the  locations  of  the  plaintiff  were 
made  in  the  manner  directed  by  the  Legislat- 
ura  of  Louisiana. 

443*]  *5.  That  those  locations,  so  made, 
gave  to  the  plaintiff  a  valid  right  to  the  tracts 
located,  by  force  of  the  Act  of  1841,  without 
any  approval  of  the  Land  Department 

6.  That  if  such  approval  had  been  necessary, 
it  was  bad  in  the  letter  of  the  commissioner,  on 
page  14  of  the  record. 

7.  That  no  subsequent  law  of  Congress  could 
defeat  such  rieht 

8.  That  the'Act  of  8d  August,  1846,  express- 
ly reserved  such  right,  and  that  for  these  rea- 
Bcms  the  plaintiff  in  error  is  entitled  to  recover. 

Mr.  Benjamin,  for  the  defendant  in  error, 
made  the  following  points: 

I.  The  title  set  up  by  plaintiff  is  not,  under 
the  evidence  adduced,  either  a  legal  or  equita- 
ble title  to  the  land  in  controversy. 

The  8th  section  of  the  Act  of  Ck>ngrea8  of  the 
4th  September.  1841  (5  Statutes  at  &rm,  45S), 
granting  300,000  acres  of  land  to  the  State  of 
Louisiana,  does  not  set  apart  any  particular 
land,  and  separate  it  from  the  public  domain. 
It  only  authorizes  the  State  to  make  locations 
of  Hnd  to  that  extent;  and  the  location,  when 
made  by  the  State,  does  not  ipao  facto  separate 
fmm  the  public  domain  the  land  so  located. 
Nothing  in  the  Act  deprives  the  officers  who 
are  charged  with  the  duty  of  executing  the  land 
laws,  of  their  control  over  the  locations,  in  order 
to  see  that  they  conform  to  the  law;  that  they 
are  lands  which  have  been  pFevioualy  surveyed ; 
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that  they  are  vacant;  that  they  have  not  been 
reserved,  &c. ,  &c.  It  is  only  upon  the  approval 
of  such  locations  that  the  final  severance  from 
the  public  domdn  of  the  lands  so  located  takes 
effect. 

Such  Is  the  practice  and  settled  construction 
of  the  law  in  the  Gleneral  Land  Office. 

The  location  by  the  State,  of  the  land  in  con- 
troversy, was  not  approved. 

The  patents  issued  by  the  State  of  Louisiana 
can  have  no  effect  upon  the  title;  they  only 
operate  as  a  conveyance  of  the  right  of  the 
State.  Now,  these  patents  are  dated  80th  April, 
1846.  But  on  the  9th  March,  1846,  the  Com- 
missioner of  the  General  Land  Office  had  in- 
structed the  land  officers  in  New  Orleans  not  to 
permit  the  location  of  the  lands  in  controver^, 
and  bad  reserved  action  on  locations  already 
made,  until  Congress  should  determine  the 
course  to  be  pursued. 

It  also  appears,  from  the  testimony  of  Rob- 
ert J.  Ker,  the  Register  of  the  State  Land  Of- 
fice, that  the  pl^ntiff  was  aware  that  the  land 
which  he  sought  to  locate  under  the  State  war- 
rant, was  claimed  by  others;  that  the  warrant 
for  the  entry  of  the  land  in  controversy  was 
refused  to  him,  and  only  floating  warrants  ac- 
corded ;  *and  that  under  these  floating  [*444 
warrants  he  entered  the  very  lands  which  the 
State  rerister  had  refused  to  blm. 

The  foregeiog  recital  of  facts  shows  a  total 
absence  of  any  title  whatever.  The  United 
States  have  Issued  a  patent  certificate  to  defend- 
ant, and  having  refused  to  issue  a  patent  to  the 
plaintiff,  or  to  approve  of  his  location,  the  case 
comes  completely  within  the  principles  estab- 
lished in  mleoB  t.  Jaekton,  13  Pet.,  498;  Brag- 
netlo  V.  Broderick,  13  Pet..  486. 

II.  The  question  of  title  between  the  parties 
has  already  been  settled  bv  the  judgment  of  a 
special  tribunal,  authorized  by  Ciongress  to  take 
cognizance  of  the  controversy,  and  to  decide  it 
conclusively  between  the  parties. 

By  the  first  section  of  the  Act  of  Congress  of 
8d  Auffust.  1846  (9  Statutes  at  Large,  51),  the 
Commissioner  of  the  General  Land  Office  was 
"  authorized  and  empowered  todetermine,  upon 
principles  of  equity  and  Justice,  as  recognized 
in  courts  of  equity  and  in  accordance  with  gen- 
eral equitable  rules  and  regulations,  to  be  set- 
tled by  the  Secretary  of  the  Treasury,  the  At- 
tomey-Qenatd  and  commissiooef,  conjointly, 
consistently  with  such  principles,  all  cases  of 
suspended  entries  now  existing  in  said  Land 
Office,  and  to  adjudge  in  what  cases  patents 
shall  issue  upon  the  same."  The  second  section 
of  the  laws  speaks  of  "the  power  and  jurisdic- 
tion "  given  to  the  commissioner,  and  of  his 
"  adjudications;"  and  the  fourth  section  directs 
patents  to  issue  to  those  persons  in  whose  favor 
decisions  have  been  rendered. 

By  reference  to  the  record,  page  57,  it  will  be 
seen  that  the  tribunal,  thus  authorized  by  Con- 
gress, made  an  adjudication  in  favor  of  the  de- 
fendant ita  error,  which  was  approved  by  the 
acting  SecretaiT  of  the  Treasury,  p.  69,  and  by 
the  Attorney-General,  p.  59,  and  was  in  con- 
formity with  the  rules  and  regulations  estab- 
lished under  the  Act,  and  the  principle  pre- 
viously proposed  by  the  Secretary. 

The  Act  of  Congress  grants  no  appeal  from 
the  dedsion  of  the  commissioner,  and  the  prop- 
odtlon  is  too  clear  for  argument  that  the  power 
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of  Congress  to  dispose  of  the  public  lands  is 
complete  and  unlimited.  If,  therefore,  the  case 
was  within  the  jurisdiction  cooferred  hy  the 
Act,  the  question  is  resjtuUeata. 

The  Act  confers  the  power  to  decide  "all 
cases  of  suspended  entri«  now  existing  id  said 
Land  Office."  Was  the  case  of  defendant  a 
suspended  entrjl  A  conclosiTe  answer  to  this 
inquiry  Is  found  in  the  letter  of  the  Commis- 
sioner of  the  Qeneral  Land  Oiflce,  dated  9th  of 
March,  1846,  is  which  be  expresBlr  says  that 
these  entries,  as  well  as  the  state  selections,  are 
"suspended  to  await  the  action  of  Congress." 

But  it  is  contended  that  the  ori^nal  entries, 
under  which  the  patents  were  issued  to  defend- 
445*]  ants,  were  utterly  Toid,  as  bdns  In  •vio- 
lation of  the  proviso  of  the  6th  and  lOth  sec- 
tions of  the  Act  of  Congress  of  8d  March,  1811 
(2  Stat,  at  Large,  662).  The  answer  to  this  ob- 
jection is  found  in  the  fact  that  the  confirma- 
tion of  the  Houmas  grant  by  the  Act  of  the  12th 
April,  1814  (3  Stat,  at  Large,  121),  satisfied  the 
object  of  this  proviso. 

But,  independently  of  thlscondderation,  It  is 
snfflcient  to  say  that  the  question  whetlier  the 
entries  were  or  were  not  void,  is  one  of  the  very 
questions  which,  by  the  terms  of  the  Act  of 
Congress,  were  submitted  to  the  decision  of  the 
special  tribunal  created  by  that  Act.  Its  lan- 
guage declares  that  the  commissioner  is  to  de- 
cide "all  cases  of  suspended  entries,"  and  nec- 
essarily confera  on  him  the  power  to  decide 
whether  the  entry  was  void  or  voidable,  or 
valid.  This  Is  the  precise  jurisdiction  conferred 
on  him,  and  the  jurisdiction  is  without  ap- 
p^.  The  argument  of  the  plaintiff  calls  on 
this  court  to  reverse  the  decision  of  the  com- 
missioner who  pronounced  that  the  entry  was 
not  void,  but  was  a  suflScient  basis  for  a  patent, 
which  is  equivalent  to  callinR  on  the  court  to 
ezeFcise  an  appellate  jurisdiction  over  his  judg- 
ment on  ;the  merits  of  the  entry.  The  commis- 
sioner can  in  no  sense  be  said  to  have  assumed 
a  jurisdiction  over  a  subject  not  confided  to 
him  by  the  Act.  There  is  no  exception  made 
by  the  law  giver — all  suspended  entries  are  to 
be  determined.  The  only  legitimate  subject  of 
inquiry  Is,  whether  the  defenduit's  entry  was  a 
knmended  one;  as  soon  as  this  ifr  ascertained 
in  the  affirmative,  the  jurisdiction  attaches,  and 
the  allegation  by  the  plaintiff  that  the  entry 
was  void  is  simply  an  assertion  that  the  com- 
missioner erred  in'deciding  it  not  to  be  void. 

That  the  decision  of  the  tribunal,  created  by 
the  Act  of  Congress  to  decide  on  this  suspended 
entry,  is  conclusive,  is  established  by  the  juris- 

grudence  of  this  court.   ( WiUxw  v.  Jiaekmm,  18 
et.,  498;  SlUott  et  al.  v.  Peinol  etat.,  1  Pet., 
828.) 

Mr.  Juttice  McLean  delivered  the  opinion 
of  the  court : 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana. 

A  petitory  action  by  petition  was colnmeoced 
in  the  Fifth  District  Court  of  New  Orleans,  on 
the  Stb  February,  1847,  by  the  plaintiff  in 
error,  claiming  a  tract  of  land  of  which  the  de- 
fendant bad  possession.  The  plaintiff  claims 
under  two  patents  from  the  State  of  Louisiana, 
issued  under  the  law  of  that  State  of  the  36th  of 
March,  1844,  and  alleges  title  in  the  State,  under 
the  Act  of  Congress  of  4Ui  September,  1841. 
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On  the  dav  the  action  was  commenoed,  the 
defendant  filed  his  answer  claiming  the  eune 
land  under  a  purchase  made  by  Robert  Bell  and 
Thomas  Barrett  from  the  United  States,  the  16th 
of  Mav,  18S6,  and  by  mesne  conveyances  trans- 
mitted to  *tbe  defendant.  He  pleads  a  [*446 
prescription  of  a  peaceable  possession  vt  mm 
than  ten  years— that  large  and  valuable  hn- 
provements  have  been  made  on  the  premises, 
&c. 

On  the  trial  in  the  District  Court  of  New  Or- 
leans,  the  pl^ntiff  gave  in  evidence,  pateots 
from  the  State  of  Louisiana,  for  eight  hundred 
and  fifty-five  acres  and  nine  hundredths  of  an 
acre,  the  land  in  controversy,  by  virtue  of  the 
Act  of  Congress  irf  the  4th  of  September.  liMl. 
The  certificates  of  entrinof  the  land  wen  sin 
in  evidence. 

The  defendant  produced  in  evidence  fiveptl- 
ents  from  the  United  States,  dated  Ist  of  Sep- 
tember, 1847,  and  a  sale  of  the  premises  b}' 
Thomas  Barrett  to  Robert  Bell  by  authentic  scl 
on  17tb  May.  1886,  and  a  series  of  mesne  con- 
veyances, terminating  in  a  sale  and  coareyaoce 
by  the  widow  R.  Bell,  to  the  defendant,  on  the 
9th  of  May,  1844. 

A  jury  not  being  demanded  under  the  Loui- 
siana law,  the  court  gave  judgment  that  the 
plaintiff  recover  of  the  defendant  lot  No.  1  of 
section  8,  township  11,  range  18  east,  contain- 
ing 21 1  acres.  The  plea  of  prescriptlim  wassoi- 
talned  as  tothere^ueof  the  tract.  From  this 
judgbient  the  defendant  appealed  to  the  8a- 
preme  Court  of  the  State. 

The  Supreme  Court  reversed  the  iudgsmit 
of  the  District  Court,  and  entered  juagnKntin 
favor  of  the  defendant  for  the  land  in  ooi^ 
versy. 

The  plainUff,  on  the  ground  that  he  claimed 
title  under  an  Act  of  Congress,  and  relied  on 
the  construction  of  another  Act,  to  nullify  the 
title  of  the  defendant,  and  as  the  deosion  of 
the  Supreme  Court  was  against  the  right  as- 
serted by  him.  procured  the  allowance  or  a  writ 
of  error  under  the2Sth  sectiun  of  the  Judidsn 
Act. 

The  8th  section  of  the  Act  of  4th  Septemba . 
1841,  declares,  "that  there  shall  be  grantodto 
each  State  specified  in  the  first  secwm  of  die 
Act,  of  which  Louisiana  Is  one.  five  bundled 
thousand  acres  of  land  for  purposes  of  internal 
Improvement,"  provided  such  State  had  not  re- 
ceived land  for  that  purpose.  And  it  is  pro- 
vided that  "  the  selections  in  all  of  the  said 
States  shall  be  made  within  their  limits  respect- 
ively,in  such  manner  as  the  L^^slature  shaJt  di- 
rect; located  in  parcels  conformably  to  sectioDa] 
divisions  and  subdivisions,  of  not  less  than  three 
hundred  and  twenty  acres  in  any  one  locatitn. 
on  any  public  land  except  such  as  is  or  may  be 
reserved  from  sale,  &c ;"  no  locations  to  be 
made  until  the  land  shall  be  surveyed  by  the 
United  States. 

In  1844  the  Legislature  of  Louiiiana  paned 
ui  Act  establishing  an  office  for  the  sale  of  the 
unlocated  lands  granted  to  the  State. with  a 
ister  and  State  Treasurer  as  receiver. 

The  7th  section  of  the  Act  makes  it  the  dotv 
of  the  Register  *and  Treasurer,  to  issue  [*447 
warrants  for  the  lands  donated  by  Coneriessanl 
not  as  yet  located,  provided  they  shall  not  be 
iWMMl  for  less  than  eighty  nor  more  than  sii 
hundred  and  forty  acre^  which  warrants  itaaU 
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bo  sold  iDthesamemannerasthfllandBlocated, 
provided  they  abaXi  not  be  sold  for  less  than  $S 
per  acre;  and  it  shall  be  the  duty  of  the govern- 
or to  issue  patents  for  all  the  lands  that  have 
been  sold,  and  for  the  lands  located  by  vrar- 
rants,  when  contemplated  to  be  sold  by  that 
Act,  whenever  he  shall  be  satisfied  that  the 
same  must  have  been  properly  located." 

Cnder  the  Act  of  Congress  and  the  State  law, 
the  plaintiff  purchased,  it  is  allwed,  two  war- 
rants from  the  State  officers,  anaoit  the  7th  of 
JanuaiT.  entered  them  in  the  Land  Office 
of  the  United  Stales,  at  New  Orleans,  upon  the 
lands  in  controversy.  And  it  la  contended  that 
these  locationB,  independently  of  the  patent  is- 
sued by  the  State,  being  made  on  public  land 
not  reserved  from  sale  by  an^  law  of  Congress 
or  proclamation  of  the  President,  which  had 
been  surveyed,  and  were  entered  in  parcels  con- 
formably to  the  Act  of  Congress,  gave  the 
plaintiff  a  right  to  the  lands  in  controversy  under 
the  Act  of  1841,  unless  the  defendant  had,  at 
that  time,  an  equitable  or  legal  title  to  them. 

The  Act  of  1841  authorized  the  State  to  en- 
ter the  lands,  where  surveys  had  been  executed 
and  the  lands  were  open  to  entry,  under  the 
Acts  of  Congress.  The  State  of  Lonidans  acted 
within  Its  powers,  in  Issuing  warrants,  and  es- 
tablishing Land  Offices,  as  ameans  of  disposing 
of  the  lands.  But  it  had  not  the  power  to  con- 
vey the  fee,  as  it  had  not  been  piuled  with  by 
the  general  government.  The  words  of  the  Act 
of  1841,  are  *'  that  there  shall  be  granted  to  each 
State."  not  that  there  is  hereby  granted.  The 
words  impori,  that  a  grant  shall  oe  made  Ux  fut- 
ure.   {Lmkuretal.  v.  JVk»,  13  Pet.,  75.) 

It  could  not  have  been  the  intention  of  the 
government  to  relinquish  the  exercise  of  power 
over  the  public  lands  that  might  be  located  by 
the  State.  The  same  system  was  to  be  observed 
in  the  entry  of  lands  by  the  State  as  by  individ- 
uals, except  the  payment  of  the  money;  and 
this  was  necessary  to  give  effect  to  the  Act,  and 
to  prevent  conftfcUng  entries. 

The  defendant  claims  under  five  patents  from 
the  United  States,  dated  the  1st  of  September, 
1847,  which  was  some  months  after  this  suit 
was  commenced.  These  patents  were  issued 
under  the  Act  of  Sd  of  August,  1846.  That  Act 
provides,  "  that  the  commissioner  of  the  Gen- 
eral Land  Office  be,  and  he  is  hereby  authorized 
and  empowered,  to  determine,  upon  principles 
of  equity  and  justice,  as  recognized  in  courts  of 
equity,  and  in  accordance  with  general  equlta- 
448*J  ble  rules  and  regulations,  to  "be  settled 
hy  the  Secretary  of  the  Treasury,  the  Attorney- 
QieDeral  and  commissioner,  conlointly,  consist- 
ently wiUi  such  principles,  all  cases  of  sus- 
pended entries,  now  existing  in  said  Land  Offl- 
ces,and  to  adjudge  in  what  cases  patents  shall  is- 
sne  upon  the  same."  Thispowerislimltedtotwo 
years;  and  the  exercise  of  it  shall  only  operate 
to  devest  the  title  of  the  United  States,  but  shall 
not  prejudice  conflicting  claimants. 

By  the  above  Act  the  commissioner  was  re- 
quired to  arrange  his  dedsions  in  two  classes, 
and  the  4tb  section  requires  patents  to  be  issued 
in  cases  in  the  first  class. 

On  the  9th  of  July  1847,  the  commissioner 
reported  to  the  Secretary  of  the  Treasury  "ten 
entries  by  pre-emption,  made  at  the  Land  OfSce 
of  New  Orleans,  which  were  heretofore  sus- 
pended, at  the  General  Land  Office."  He 
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' '  they  hare  been  adjudicated  by  me  and  placed 
in  the  first  claBs,  under  the  Act  of  the  8a  An- 

Sist.  1846.  It  Is  stated  that  the  first  seven,  of 
e  ten  cases  reported,  are  entries  by  floats, 
arising  from  settlements  within  the  Houmss 
claim,  and  would  have  been  embraced  with  sf  m-  ^ 
ilar  casra  in  abstract  No.  IS;  but  that  the  land,  * 
in  whole  or  in  part,  has  been  selected  by  the 
State  under  the  Act  of  4th  of  September,  1811, 
since  the  floats  were  decided  to  be  illegal  under 
the  Act  of  1881"  This  report  is  agreed  to  by 
the  acting  Secretary  of  the  Treasuiy  and  the 
Attorney-General. 

As  this  decision  was  made  hj  a  special  tribu- 
nal, with  full  powers  to  examine  and  decide; 
and  as  there  Is  no  orovision  for  an  appeal  to 
any  other  jurisdiction,  the  decision  is  final  with- 
in the  law. 

Under  the  Pre-emption  Act  of  1880.  revived 
and  continued  for  two  years  by  the  Act  of  1884, 
pre-emption  rights  were  granted  to  settlers  on 
the  public  lantu.  not  exc^ing  to  each  settler 
one  hundred  and  sixty  acres.  And  where  two 
settlers  are  found  on  the  same  quarter  section, 
each  being  entitled  to  a  pre-emption  for  one 
hundred  and  sixty  acres,  the  quarter  which  thev 
oceu{ded  vras  divided  between  them,  and  eacm 
received  a  certificate  for  eighty  acres  in  addition, 
giving  a  pre-emptloo  right  elsewhere  on  the 
public  lands,  whidt  certificates  were  called  floats. 
A  number  of  these  certificates  were  purchased 
bv  Thomas  Barrett  and  Robert  Bell,  and  by 
virtue  of  which  they  located  the  land  in  dispute. 
The  settlements  on  which  these  certificates  were 
issued  were  made  on  the  Houmas  claim,  and  as 
doubts  existed  whether  the  land  embraced  by 
this  claim  would  be  properly  called  public 
lands,  under  the  pre-emption  laws,  the  entries 
were  suspended.  And  these  were  the  entries 
included  in  the  above  report  of  the  Commis- 
sioner of  the  General  Land  Office,  and  sanc- 
tioned by  the  Secretary  of  the  Treasury  and  the 
Attorney-General. 

•The  patents  issued  by  the  State  to  [*4A9 
the  pl^ntiff  were  dated  the  20th  of  April,  1846. 
And  it  seems  that  on  the  9th  of  the  preceding 
month,  the  Commissioner  of  the  General  Land 
Office  wrote  to  the  Rigister  and  Recorder  of 
New  Orleans:  "  As  Congress  baa  taken  the  sub- 

}ect  of  the  floating  pre-emption  entries  arising 
rom  pre-emption  settlements  within  the  limits 
of  the  Houmas  private  claim  Into  consideration, 
and  is  about  to  confirm  them  in  the  hands  of 
bona  fide  assignees,  I  deem  it  proper,  in  order 
to  prevent  future  inconvenience,  to  direct  that 
all  the  land  embraced  by  such  entries,  except 
as  to  those  where  the  purchase  money  has  been 
refunded  and  the  claim  abandoned,  be'hereby 
considered  as  excused  from  dispodtion  in  any 
way,  either  by  stale  selection  or  otherwise. 
The  state  selections  already  made  will  be  sus- 
pended to  await  the  action  of  Congress." 

"  If  the  contemplated  law  conflrmB  all  entries 
In  the  hands  of  bona  fide  assignees,  it  will,  in 
all  probability,  defeat  all  locations  made  by 
state  selections.  In  the  mean  time,  it  is  neces- 
sary that  all  appropriations  of  the  hmds  covered 
by  such  entries  be  suspended." 

It  is  true  that  on  the  S4th  December,  1845, 
the  commissioner  wrote  to  the  same  Land 
Office,  "that,  after  the  cancellation  of  pre- 
emtrtlon  claims.  If  the  land  is  not  otherwise  in- 
terfered with  or  reserved,  it  is  considered  as 
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public  land  liable  to  be  located  by  the  State." 
And  it  Beems  that  the  tracts  for  which  the  plain- 
tiff obtained  patents,  were  desirnated  in  the 

letter  of  the  commissioner  as  coming  within  the 
category. 

This  decision  or  opinion  of  the  commissioner 
did  not  affect  the  rights  of  the  defendant,  as 
appears  from  subsequent  proceedinss  of  the 
same  ofSce.  As  soon  as  the  defendant  was 
apprised  of  the  above  letter,  he  filed  a  caveat  in 
the  State  Land  Office,  and  on  the  9th  of  March, 
1846.  the  commissioner,  in  his  letter,  as  above 
stated,  suspended  the  plaintiff's  entries.  And 
on  the  26th  of  June.  1847,  the  Secretary  of  the 
Treasury,  on  a  representation  made  by  the  Com- 
miftsioner  of  the  Land  Office,  "approved  the 
locations  made  under  the  floating  claims,  hekl 
by  the  actual  settlers  who  had  improved  the 
land,  in  preference  to  state  locaUons.  And  this 
dechdon  was  sustained  in  the  proceeding  under 
the  Act  of  the  8d  of  August,  1816,  by  the  report 
of  the  commiraioier.sanctioned  by  the  Secretary 
of  the  Treasury  and  the  Attorney-General,  as 
above  stated. 

The  Houmas  claim,  as  filed  before  the  Com* 
missioners  on  Land  Titles,  extended  from  the 
MisstsMppi  River  to  the  Amit£,  embracing  a 
large  extent  of  couotrv.  It  was  confirmed  by 
the  commissioners,  and  also  by  an  Act  of  Con- 
gress passed  in  1814.  Thb  confirmation,  how- 
ever, was  construed  to  be  limited,  and  not  ex- 
450*j  tending  *to  the  boundaries  claimed. 
The  survey  authorized  by  the  Treasury  Depart- 
ment extended  only  one  and  a  half  leaguee  back 
from  the  liver;  and  the  Register  and  Receiver 
were  instructed  to  treat  the  residue  of  the  claim 
as  public  lands.  This  induced  a  great  many 
persons  to  settle  on  the  claim  up  to  the  year 
1686.  In  that  year,  by  order  of  the  Land  Oftlce. 
the  Register  and  Receiver  weredirected  to  with- 
hold from  sate  the  lands  within  the  claim.  This 
suspension  was  continued,  and  the  patent  cer- 
tificates which  had  been  tnued  to  purchaaers 
were  declared  to  have  been  Issued  without  au- 
thority. 

Afterwards,  in  1844,  this  claim,  to  its  whole 
extent,  was  recognized  as  valid  by  the  Secretary 
of  the  Treasury:  in  consequence  of  which, 
entries  made  wtthio  the  grant  were  canceled, 
and  the  purchase  monOT  retained.  This  action 
of  the  uind  Office  has  been  refnred  to,  for  the 
purpose  of  understanding  the  nature  of  the  pre- 
emption rights  acquired  by  settlers  upon  the 
Houmas  claim,  and  the  fioats  which  were  issued, 
as  above  explained,  under  the  law.  Theee  floats 
were  issued  under  the  authority  of  the  govern- 
ment, and,  when  presented  by  b(ma  Me  pur- 
chasers, could  not  be  disregarded.  This  was 
the  ori^n  of  the  right  set  up  by  the  defendant. 
It  haslbeen  sanctioned  by  the  Land  Office,  by 
the  Secretary  of  the  Treasury  and  the  Attorney- 
General,  under  the  Act  of  1846,  and  a  patent 
has  been  granted.  Under  the  claim  of  the  de- 
fendant, possession  of  the  land  has  been  held 
many  years,  and  the  improvements  on  it  have 
made  it  of  great  value. 

The  plaintiff's  title  originated  by  his  obtain- 
ing a  float,  as  it  was  called,  from  the  State  Land 
Office,  at  $8  an  acre,  in  virtue  of  which  he  lo- 
cated the  land  in  controversy,  on  7th  January, 
1846,  with  the  Register  of  the  Land  Office  of 
the  United  States.  The  pl^Uff,  throng  John 
Liddlaw,  made  an  appllcatioD  to  have  Oie  land 
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specified  in  (he  float  or  warrant,  but  the  Rec- 
iator  of  the  State  declined  to  specify  any  Unou 
In  the  warrant.  He  refused  for  some  time  to 
issue  a  patent  on  the  location,  as  he  had  "  mis- 
givings" as  to  whether  it  would  be  right  for 
him  to  do  so;  but  eventually  he  issued  it  on  the 
order  of  the  goremor,  to  test  the  validity  of  the 
title. 

As  the  patent  from  the  State  did  not  convey 
the  legal  title  to  the  plaintiff,  he  must  rely  only 
on  his  entry,  and  that,  in  a  petitory  action,  can- 
not stand  against  the  patent  of  the  defendant. 
But,  if  the  case  were  before  us  on  the  equities 
of  the  parties,  the  result  would  be  the  same. 
The  entries  of  the  land  claimed  by  the  defend- 
ant were  prior  in  time  to  those  of  the  plaintiff, 
and  of  paramount  equi^.  The  entries  of  both 
claims  were  suspended  by  the  tmier  of  tLc 
government,  and  tlie  decision  of  the  SecrB(w7, 
and  especially  the  decision  of  the  Coziimissiooer, 
*the  Secretary  of  the  Treasury,  and  the  [*451 
Attorney-General,  under  the  Act  of  1846,  was 
final,  and  related  back  to  the  original  entries  of 
the  land.  The  circumstances  under  which  the 
plaintiff  located  his  warrants  on  a  very  valuable 
sugar  plantation,  of  which  the  defendant  bad 
long  beos  in  posseasion,  do  not  strongly  lecom- 
mend  his  eqinty. 

"We  eMrm  the  jWSgmtni  tif^  Supreme  Qmrt 
ofLouinana,  V)Uh  «o«(«. 

OKDBB. 

This  cause  came  on  to  be  heard  on  the  tna- 
acrlpt  of  the  record  from  the  Supreme  Court  of 
the  State  of  Louldana,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  in  thii 
cause  bc^  and  the  same  is  hneby  afOrmed,  witk 
costs. 

AITff— 6  La.  Ann..  IB. 

Cltid— 18  How.,  284:  9WaU.,  796:  1  Otto,  »;  I 
Blatobf.,  H6;  8  CUfl.,  376. 


ERA8TUS  CORNING,  JOHN  P.  WINS- 
LOW,  AND  JA3IES  HORNER,  AfpO- 
lante, 

9, 

THE  TROT  IRON  AND  NAIL  PACTOBT. 
Appeal,  iehen  it  does  not  He. 

Wbere  the  respondent  In  aefaaooenr  salt  in  the 
Circuit  Court  tooli:  two  grounds  of  oefeoM.  tnt 
thejudirc.  In  alvlng  his  reasoni  for  adecrvedli- 
miwinr  the  tritl.  upon  one  of  ttie  two  vroundt.  ex- 
pressed bis  opinion  tliat  the  respondeDt  bsd  sot 
established  the  other  ground,  he  cannot  Hppod 
from  this  as  a  part  of  the  decree. 

The  defiree  was  In  the  respondent's  favor,  dl»- 
missing  the  bill  with  oosts,  and  no  appeal  Uti 
from  an  opinion  expressed  by  the  Judge  upra  tbe 
tacts  of  the  case,  not  affeoting  the  decree. 

Moreover,  ttie  decree  complained  of  has  ■Ireadr 
t>eeD  argued  before  this  oourt  upon  the  appeal  of 
the  other  party,  and  tmtb  grouadg  of  defense  de- 
cided to  be  InsufflcioDt,  and  the  decree  nvened. 
There  Is.  therefore,  nosuch  decree  as  that  smmsM 
from. 

Besides,  the  oourt  twiov  hax  not  aoted  upon  (m 
mandate  and  entered  a  final  decree;  tbersfon 
there  Is  no  final  decree  to  appeal  from. 

THIS  was  an  appeal  from  the  Circuit  Comt 
of  the  United  Statea  for  the  Noitbera 
District  of  New  York,  utttng  as  a  court  ot 
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It  was  a  branch  of  the  case  of  Troy  Iron 
and  NaU  Factory  v.  Corning  et  tU  ,  reported  in 
U  How..  198.  The  decree  of  the  Circuit 
Court,  now  appealed  from,  ia  given  at  page 
104.  The  tdli  was  originally  filed  by  the 
Troy  Iron  and  Nail  Factory  agalnut  Corning 
^  aJl.,  and  the  Circuit  Court  digmissed  the  \A\\, 
but  this  court  reversed  that  decree.  By  ref- 
erence to  page  194,  14  Howard,  it  will  be  seen 
that  the  Circuit  Court,  in  its  decree,  used  the 
following  language,  viz. :  "And  it  appearing 
to  the  said  court  that  the  said  Henry  Burden 
452*1  the  first  and  original  inventor  *of 
the  improvement  on  the  spike  machine  in  the 
bill  of  complaint  mentioned,  and  for  which  a 
patent  was  issued,"  &c.,  Ac. 

Coming  et  al.  being  defendants  in  that  suit, 
and  sncceeding  in  having  the  bill  dismissed, 
did  not  appeal  from  the  decree;  but  when  the 
appeal  was  dedded  agdnst  them  by  this  court, 
as  reported  In  14  Howard,  they  entered  an  ap- 
peal from  that  part  of  the  decree  which  was 
as  follows: 

"And  that  so  much  or  such  parts  of  said  de- 
cree as  declares,  orders,  adjudges  and  decrees 
as  follows,  to  wit:  'Audit  appearing  to  the 
said  court  that  the  said  Henry  Burden  was  the 
fiiat  and  original  inventor  of  the  improvement 
on  the  apike  machine  in  the  bill  of  complaint 
mentioned,  and  for  which  a  patent  was  issued 
to  the  said  Henry  Burden,  bearing  date  the  2d 
8epteml«er,  1840,  as  in  said  bill  of  complaint 
act  forth;  and  that  said  complainants  have 
full  and  perfect  title  to  the  said  patent  for  said 
improTements.  by  assignment  from  the  naul 
Hen^  Burden,  as  is  stated  and  set  forth  in  the 
said  bill  of  compl^nt.*  may  be  reversed,  and 
that  the  ^>pellant8  may  be  restored  to  all 
things  which  they  have  lost  by  reason  thereof. " 

This  was  the  appeal  now  pending,  which 
Mr.  Stevena  moved  to  dismiss,  filing  the  fol- 
lowing motion : 

Supreme  Court  of  tha  United  Statea.— The  Troy 
Iron  A  NaU  Factory,  App^Uea.  v.  Erantiu 
Corning,  John  F.  Wuidau,  and  Jamea  Hor- 
ner, AppeUanta. 

Ik  EquiTT. 

JMate  eflfga  York,  Northern  Diatriet,  Oi^  and 
County  of  Albany,  ss. 

Samuel  Btevens,  of  Albany,  bring  duly 
•worn,  aays  that  he  Is  of  counsel  and  solicitor 
for  the  Troy  Iron  and  Nail  Factory,  appellees 
in  this  court,  and  one  of  the  solicitors  and 
counsel  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York 
for  the  complainant. 

Tliat  upon  the  hearing  of  the  said  cause  In 
the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  upon  plead- 
ings and  proofs,  a  decree  therein  was  pro- 
nounced by  the  said  court,  which  was  only 
entered  by  the  clerk  of  the  said  coort  on  the 
fourth  (4tti)  day  of  September.  1800,  which  Is 
in  the  words  and  figures  following; 

At  a  special  term  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
New  York,  in  equity,  held  at  the  City  of  Utica 
in  said  District,  on  the  fourth  day  of  Septem- 
ber, one  thousand  eight  hundred  and  fifty. 

Present,  the  Honorable  Samuel  Nelson,  Jua- 
Hue. 
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•The  Troy  Tron  and  NaU  Faetory  v.  [*463 
Eraatu*  Corning,  John  F.  mnOow,  and 
Jamea  Horner. 

In  Eqditt. 

Thiscause having  been  heretofore  broughi  to 
a  hearing  upon  the  pleadings  and  proofs,  and 
counsel  for  the  respective  parties  having  been 
beard,  and  due  deliberation  thereupon  had, 
and  it  appearing  to  the  said  court  that  the  said 
Henry  Burden  was  the  first  and  original  in- 
ventor of  the  improvement  on  the  spike  ma- 
chine in  the  bill  of  complaint  mentioned,  and 
for  which  a  patent  was  issued  to  the  said  Hun- 
ry  Burden,  bearing  date  the  3d  September. 
1840,  as  in  stUd  bill  of  complaint  set  forth,  and 
that  the  said  complainants  have  a  full  and  per- 
fect title  to  the  said  patents  for  said  improve- 
ments by  assignment  from  the  said  Henry  Bur- 
den, as  18  stated  and  set  forth  in  the  said  bill 
of  complaint. 

But  it  also  further  appearing  to  the  court, 
ou  the  pleadings  and  proofs,  that  the  iostni- 
mcnt  in  writing  bearing  date  the  14(h  October, 
1845,  stated  and  set  forth  in  the  said  bill  of 
complaint,  and  also  In  the  answer  of  the  said  de- 
fendants thereto,  entered  into  upon  a  settlement 
and  compromise  of  certain  conflicting  claims  be-  ' 
tween  the  said  parties,  and  among othersof  mu- 
tual conflicting  claims  to  the  improvements  in 
the  spike  machine,  in  said^bill  mentioned,  and 
when  said  instrument  was  executed  by  the 
said  Henry  Burden  of  the  one  part,  and  the 
said  defendants  of  the  other,  the  said  Henry 
Burden  at  the  time  being  the  patentee  and  legfd 
owner  of  the  said  improvements,  and  fully  au- 
thorized to  settle  and  adjiist  the  said  conflict- 
ing claims,  did,  in  legal  effect  and  by  just  con- 
struction, impart  and  authorize  and  convey  a 
right  to  the  defendants  to  use  the  said  improve- 
ments in  the  manufacture  of  the  hook  headed 
spike,  without  limitation  aa  to  the  number  of 
machines  so  by  them  to  be  used,  or  as  to  the 
place  or  district  In  which  to  be  used. 

Therefore  it  is  ordered,  adjudged  and  de- 
creed, that  the  said  bill  of  complaint  be,  and 
the  same  Is  hereby  dismissed,  with  costs  to  l>e 
taxed,  and  that  the  defendants  have  execution 
therefor. 

That  on  the  SSd  day  of  October,  1850,  the 
Hdd  complainant  appealed  from  the  said  de- 
cree to  this  court,  which  appeal  was  duly  al- 
lowed by  Mr.  Justice  Nelson,  one  of  the  jus- 
tices of  said  court,  and  that  afterwards,  to 
wit:  in  the  December  Term  of  this  court,  1853, 
the  said  cause  upon  the  said  appeal  and 
upon  the  record  returned  to  this  court  by  tlie 
said  clerk  of  the  said  Circuit  Court  of  the  Unit- 
ed States  for  said  Northern  District,  came  on 
to  ha  beard  and  was  argued,  wbereupon  this 
court  pronounced  a  decree  in  the  words  and 
figures  following,  to  wit: 

*  United  Staiea  of  America,  ss.  [*454 
The  President  of  the  United  States  of  Amer- 
ica to  the  Honorable  the  Judges  of  the  Circuit 
Court  of  the  United  Slates  Sxr  the  Northern 
District  of  New  York; 

Greeting:  Whereas  lately  hi  the  Circuit 
Court  of  the  United  Stales  for  the  Northern 
District  of  New  York,  before  you  or  some  of 
vou,  in  a  cause  between  the  Troy  Iron  and 
Nail  Factory,  complainants,  and  Erastus  Cor- 
ning, John  P.  Wioslow  and  JaoMS  Homer. 

Digitized  by  V^OOg IC 


454 


SUFBSKB  OOUBT  OW  THB  UinTSD  STATBS. 


defeodAOts,  in  cbanoery,  the  decree  o(  the 
said  Circuit  Court  was  in  the  following  words, 
to  wit: 

Therefore,  it  Ib  ordered,  adjudged  and  de- 
creed, that  the  said  bill  of  complaint  be,  and 
the  same  is  hereby  dismissed,  with  costs  to  be 
taxed,  and  that  the  defendants  have  execution 
therefor,  as  by  the  inspection  of  the  transcript 
of  the  record  of  the  said  Circuit  Court,  which 
was  brought  into  the  Supreme  Court  of  the 
United  States  by  virtue  of  an  appeal,  agreeably 
to  the  Act  of  Congress  in  such  case  made  and 
provided,  fully  and  at  large  appear. 

And  whereas  in  the  present  term  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-two,  the  said  cause 
came  on  to  be  heard  before  th^  said  Supreme 
Court  on  the  said  transcript  of  the  record,  and 
was  argued  by  counsel ;  on  conrideration  where  - 
of,  is  it  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  the  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
the  said  compIainaDts  recover  against  the  said 
defendants,  |360.43  for  their  costs  herein  ex- 
pended, and  have  execution  therefor. 

And  it  is  further  ordered  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
CSrcuil  Court,  with  instructions  to  enjoin  the 
defendants  perpetuallv  from  using  the  im- 
proved machinerv  with  the  bending  lever  for 
making  hook  and  brad-headed  spike,  patented 
to  Henry  Burden,  the  3d  September,  1840,  and 
assigned  to  the  compldnants,  as  set  forth  in 
complainants'  bill,  and  to  enter  a  decree  in  fa- 
vor of  the  complainants  for  the  use  and  profits 
thereof,  upon  an  account  to  be  slaCra  b^ 
a  master  under  the  direction  of  the  said  Circuit 
Court,  as  is  prayed  for  by  the  complainants, 
and  fur  such  further  proceediugs  to  ))e  had 
therein,  in  conformity  to  the  opinion  of  this 
court,  as  to  law  and  justice  may  appertain. 
January  18. 

You  therefore  are  hereby  commanded  that 
such  execution  and  further  proceedings  be  had 
in  said  cause,  in  conformity  to  the  opinion  and 
decree  of  this  court,  as  accordiag  to  right  and 
justice  and  laws  of  the  United  States  ought  to 
be  had,  the  said  appeal  notwithstanding. 

Witness,  the  Honorable  Roger  B.  Tanet, 
455*J  Chief  Justice  of  *8aid  Supreme  Court, 
the  first  Monday  of  December  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty- 
two,  [l.  a.] 

And  deponent  further  says  that  afterwards, 
and  on  the  28lh  day  of  June,  1863,  the  said  de- 
cree of  this  court  was,  by  the  said  Circuit  Court 
for  said  Northern  District  of  New  York,  nude 
the  decree  of  said  Circuit  Court,  which  last- 
mentioned  decree  ta  !n  the  words  and  figures 
following,  to  wit: 

At  a  term  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York, 
held  at  the  court  house  in  the  village  of  Can- 
andaigua.  on  the  2Stb  day  of  June,  1858. 

Prttcnt:  The  Honorable  Samuel  Nelson, 
Nathan  E.  HaU,  Judges. 

The  Troy  Iron  and  Natl  Factory  v.  Erasiut 
Coming,  Jame»  Homer,  and  John  H.  Wia»- 
low. 

In  EtiuiTT. 
The  shoTe  named,  the  Troy  IrcHi  and  Nail 
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Factory,  the  complainants  in  the  above-entitled 
suit,  having  duly  wpe^ed  to  the  Sapreme 
Court  of  the  United  States  from  Uiat  piut  of 
the  decree  made  in  this  suit  which  disn^ased 
the  bill  of  complaint  herein  with  coet  to  be 
l&xed,  and  the  said  Supreme  Court  of  (he 
United  States  having  duly  heard  the  said  ap> 
peal  at  the  December  Term,  1853.  upon  iht 
transcript  of  the  record,  and  having  reversed 
the  saia  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New 
York,  with  costs,  and  having  ordered,  adjudged 
and  decreed  that  the  said  complainants  recova 
against  the  said  defendants  $860.42  for  their 
cost  in  said  Supreme  Court,  and  that  they  have 
execution  therefor:  the  said  Supreme  Court 
having  remanded  the  said  cause  to  the  said 
CircuH  Court  with  instructions  to  enjoin  the 
defendants  petpetually  from  udng  the  im- 
proved machinery  with  the  bending  lever  for 
making  hook  or  brad-headed  spikes,  patented 
to  Henry  Burden  the  2d  September.  1840,  and 
assigned  or  transferred  to  the  complainants.  a» 
set  forth  in  the  complainants'  bill,  and  to  en- 
ter a  decree  in  favor  of  the  compIainantB  for 
the  use  and  proQis  thereof,  upon  an  account  lo 
be  stated  by  a  master  under  tnedireciion  of  (tie 
said  Circuit  Court,  as  is  prayed  for  by  the  said 
complainants  in  their  bill  of  complaint,  and  for 
such  further  proceedings  to  be  had  thereon,  in 
conformity  to  the  opinion  and  decree  of  the 
said  Supreme  Court,  as  to  law  and  justice  may 
appertain,  which  order,  decree  and  instniclioaB 
appear  to  this  court  by  the  mandate  of  the  Mid 
Supremo  Court: 

Now.  therefore,  on  filing  the  said  mnndale. 
and  in  pursuance  *tbeTeot,  and  after  [_*466 
hearing  Mr.  Stevens  for  the  said  complainants, 
and  Jdewra.  5ey»u?urand  Seward  for  the  defend- 
ants, it  is  ordered,  adjudged  and  decreed,  tod 
this  court  by  virtue  of  the  power  and  authority 
therein  vested  and  in  obedience  to  the  said 
mandate,  doth  order,  adjudge  and  decree,  ibit 
the  instrument  in  writing,  bearing  date  the  I4lb 
day  of  October,  1845.  slateil  aod  set  forth  in  the 

e leadings  In  this  cauite,  executed  by  the  iaid 
ienry  Burden  and  the  said  defendants,  did 
not.  in  legal  effect  or  oLherwise.  or  by  just  con- 
struction, license,  imparl,  authorize  or  cnnw^ 
a  right  to  the  said  defendants  to  use  the  said  hn- 
provements  in  the  manufacture  of  the  book- 
headed  spikes,  by  the  machinery  mentioned  io 
the  Said  bill  of  complaint,  or  auy  rights  secured 
to  the  said  Henry  Burden  by  the  ss^d  letters 
patent,  and  assigned  or  transferred  to  the  said 
complaiuants,  as  aforesaid. 

And  it  is  further  adjudged  and  decreed,  that 
the  said  defendants  have  infringed  and  violsted 
the  said  patent,  so  granted  to  the  said  Heoiy 
Burden,  as  aforesaid,  by  making  and  vendii^ 
the  said  book-headed  spikes  by  the  said  ms- 
chinery  patented  to  the  said  Burdm,  on  Sd 
September,  as  aforesaid. 

And  it  is  further  adjudged  and  decreed,  thtl 
the  said  defendants  do  account  to  the  said  com- 
plainants for  the  damages  or  use  and  profits,  in 
consequence  of  the  saia  infringements  by  tiie 
said  defendants. 

And  it  is  further  adjudged  and  decreed,  till 
an  account  of  the  damages,  or  use  and  proflU. 
be  taicen  and  stated  by  Marcus  T.  ReynaMa. 
Esq..  counselor  at  law,  as  master  of  this  court, 
pro  hoe  viee,  and  that  the  defendants  attend  be- 
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fore  the  said  maeter,  from  time  to  time,  under 
the  direction  of  the  said  master,  and  that  the 
saidcomplainantsmayex^iDe  the  said  defend- 
ants under  oath  as  to  the  sereiBl  matten  pend- 
ing on  the  said  reference,  and  that  the  said  de- 
fendants produce  before  the  said  master,  upon 
oath,  all  such  deeds,  books,  papera  and  writ- 
ings, as  the  said  master  shall  direct,  in  their 
custody  or  under  their  cootrol;  relating  to  said 
matters,  which  shall  be  pending  beH>re  said 
master. 

And  it  is  further  ordered  and  decreed,  that  a 
perpetual  injunction  issue  out  of  and  under  the 
seal  of  this  court,  against  the  said  defendants, 
commanding  them,  their  attorneys,  agents  and 
workmen,  to  desist  and  refrain  from  making, 
using  or  vending  any  machine  containing  the 
new  and  useful  improvement  for  which  letters 
patent  were  granted  to  the  said  Henry  Burden 
on  the  8d  day  of  September,  1840,  and  from  in 
any  nuinner  infringing  or  violating  any  of  the 
ri^ts  or  privileges  granted  or  secured  by  said 
patent. 

And  it  is  further  ordered,  that  the  said  com- 
457*]  pl^nants  recover  *of  the  said  defend- 
ants the  damages  or  use  and  profits  which  shall 
be  reported  bylhesaid  master.and  that  upon  the 
con&rmatioo  of  his  report  or  decree,  be  entered 
agiUnet  the  defendants  therefor,  and  also  for 
the  «)Bts  of  the  complainants  in  this  suit  in  this 
court,  and  that  the  said  (Knuplainants  have  ex- 
ecution therefor,  and  for  the  costs  io  the  said 
Supreme  Court. 

And  it  is  further  ordered  and  decreed,  that 
such  other  proceedings  be  liad  herein,  in  con- 
formity to  the  opinion  of  the  said  Supreme 
Court,  as  to  law  and  Justice  may  appertain, 
and  that  the  parties  and  master  may  apply,  up- 
on due  notice,  to  this  court,  upon  the  foot  of 
this  decree,  for  such  other  and  furttier  orders, 
Instnictiona  and  directions,  as  may  be  neces- 
sary, 

<A  copy.)  A.  A.  BoTCB,  Cleric. 

And  deponent  further  says,  that  on  the  5th 
day  of  October.  1858,  the  solicitor  for  the  de- 
fendants served  upon  Henry  Burden,  tbe  Presi- 
dent of  the  said  complainants,  a  petition  of  ap- 
peal and  a  citation  thereon,  in  the  words  and  llg- 
ura  following: 

7b  the  Sttprme  Court  tf  the  United  State*  of 
Amenea. 

The  petition  of  Erastus  Corning,  Jonn  F. 
Winslow,  and  James  Homer,  respectfully  rep- 
resents, that  a  decree  was  lately  made  m  the 
Circuit  Court  of  the  United  _  Slates  for  the 
Northern  District  of  New  York,  in  equity, 
bearing  date  the  4th  day  of  September,  1850, 
In  a  certain  cause  pending  in  said  court,  where- 
in the  Troy  Iron  and  Nail  Factory  were  com- 
plainants, and  your  petitioners  were  defend- 
ants; certain  parts^of  which  decree,  as  herein- 
after specified,  are,  as  your  petitioners  are  ad- 
vised, erroneoufl,  and  ought  to  be  reversed. 

And  your  petitioners  further  show,  that  the 
matters  in  dispute  in  said  cause,  exclusive  of 
coats,  exceed  the  sum  of  $2,000.  Whereupon 
your  petitioners  pray  that  the  said  decree,  to- 
gether with  the  pleadings,  depositions,  and  all 
other  imiccedings  in  said  cause,  may  be  sent  to 
the  said  Supreme  Court  of  the  United  States 
Howard  15. 


and  filed  therein  on  the  first  Monday  of  Decem- 
ber next,  and  that  so  much  or  such  parts  of  said 
decree  as  declares,  orders,  adjudges  and  de- 
crees as  follows,  to  wit :  "  And  it  appearing  to 
the  said  court  that  the  sidd  Henry  Burden  was 
the  first  and  ori^nal  inventor  of  the  improve- 
ment  on  the  spike  machine  io  tbe  bill  of  com- 
plaint mentioned,  and  for  which  a  patent  was 
issued  to  the  said  Henry  Burden,  bearing  date 
the  3d  September,  1840,  as  in  said  bill  of  com- 
plaint set  forth,  and  that  the  said  complainants 
nave  a  full  and  perfect  title  to  the  said  patent 
for  said  improvemenijl,  by  assignment  from  tbe 
said  Henry  Burden,  as  is  stated  and  set  forth  In 
the  *8aid  bill  of  complaint,  may  be  re-  [*468 
versed,  and  that  the  appellants  may  be  restored 
to  all  things  which  they  have  lost  by  reason 
thereof."  Danibl  L.  Sktmoor, 

Solicitor  for  Appellants. 
Dated  Troy,  Sept.  8,  1863 

By  tJu  Honorable  Samvtt  Netson,  one  of  the 
JudgeB  of  the  Girevit  Court  of  the  United 
State*  for  the  Northern  District  of  Nete  York. 

Whereas,  Erastus  Coming,  John  F.  Wins- 
low,  and  James  Horner,  lately  filed  in  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
ern District  of  New  York,  a  petition  of  appeal 
directed  to  the  Supreme  Court  of  the  United 
States  of  America,  stating  that  a  decree  was 
lately  made  in  the  Circuit  Court  of  tbe  United 
Stales  for  the  Northern  District  of  New  York 
in  Equity,  bearing  date  the  4th  day  of  Septem- 
ber, 1850,  in  a  certain  cause  therein  pending, 
wherein  the  Troy  Iron  and  Nail  Factory  were 
complainants,  and  Erastus  Corning,  John  F. 
Winslow,  and  James  Horner,  were  defendants, 
certain  parts  of  which  said  decree  are  alleged 
to  be  erroneous  and  ought  to  be  reversed,  and 
further,  stating  that  the  matters  In  dispute  in 
paid  cause,  exclusive  of  costs,  exceed^  In  value 
the  sum  of  |2,000; 

And  whereas  the  said  Erastus  Coming,  John 
F.  Winslow,  and  James  Homer,  by  their  said 
petition  prayed  that  tbe  said  decree,  together 
with  the  pleading,  depositions,  and  all  other 
proceedings  In  said  cause  may  be  sent  to  the 
said  Supreme  Court  of  the  United  States,  and 
filed  therein  on  the  first  Monday  of  December 
next,  and  that  the  said  parts  of  said  decree  may 
be  reversed,  and  the  said  appellants  restored  to 
all  things  which  they  have  lost  1^  reason  there- 
of; 

You  are,  therefore,  herein  cited  to  appear  be- 
fore the  s^d  Supreme  Court  of  the  United 
Sutes  at  the  City  of  Washington,  on  the  first 
Monday  of  December  next,  to  do  and  receive 
what  may  appertain  to  justice  to  be  done  in  the 
premises. 

Given  under  my  hand,  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  New  York,  the  23d  day  of  September.  1868. 

S.  Nelbok. 

And  deponent  further  says,  that  he  has  been 
informed  and  believes  that  the  record  and  pro- 
ceedings in  said  appeal  have  been  duly  filed 
with  me  clerk  of  this  court. 

Samurl  Stbvbnb. 
Sworn  before  me  this  Idlh  day  of  November, 
1858.  Leonard  Kip, 

Master  and  Examiner  in  the  Circuit  Court  of 
the  Northern  District  of  New  York. 
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469*]    *8upreme  Court  of  the  UniUd  States. 
The  Troy  Iron  and  NaU  Factory  T.  Krattut 
Coming  et  at. 
In  Eqditt. 

Sin— Be  pleased  to  take  notice  that  upon  the 
pleadings,  papers,  and  proceedings  in  this  cause 
In  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  and  upoa  the 
record,  and  proceedings  returned  to  this  court 
by  the  clerk  of  said  Circuit  Court  on  the  ap 
peal  by  the  complainant  to  this  court,  and  up- 
on the  atHdftvit  hereto  anoexed,  and  copy  of 
which  is  herewith  served  upon  you,  this  hon- 
orable court  will  be  moved  at  the  next  term 
thereof  to  be  held  at  the  Capttol.  at  the  City  of 
WashiugtoD,  District  of  Columbia,  on  the  first 
Monday  of  December  next,  at  the  opening  of 
the  court  on  that  day.  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  a  rule  or  order  dis- 
missing the  appeal  of  the  defendants  to  this 
court  of  or  Such  other  and  further  rule  or  order 
•M  may  be  agreeable  to  equity. 

Albany,  November  Dth,  1858. 

Samuel  Stktknb, 
Solicitor  for  Complainants. 

To  D.  L.  Seymour,  Defendants'  Attorney. 

Upon  this  motion  to  dismiss  the  appeal,  the 
cause  was  taken  up. 

It  was  argued  by  Messrs.  Stevens  and 
Johnson  for  the  motion,  and  Jfeun.  Sey- 
mour and  SewBj^  against  it. 

Jtfr.  Steeens,  in  support  of  the  motion  to  dis- 
miss, made  the  following  points: 

The  only  ordering  part  of  the  decree— the 
only  judgment  pronounced  by  the  court  below 
— was  a  decree  dismissing  the  complainants' 
bill,  with  costs ;  from  that  decree  the  complain- 
ants duly  appealed  to  this  court,  which  decree 
was  reTened,  and  a  decree  ordered  according 
to  the  prayer  of  the  bill,  which  was  duly  enter- 
ed in  the  Circuit  Court,  before  the  defendants 
made  the  present  appeal. 

Preceding  the  ordering  part  of  the  decree, 
certain  recitals  were  made  by  the  Circuit  Court, 
showing  the  reasons  or  grounds  upon  which 
that  coturt  pronounced  the  ordering  part  of  the 
decree. 

It  is  from  the  recitals  preceding  the  decree 
In  this  cause,  and  not  from  the  decree,  that  this 
appeal  has  been  made. 

The  complainants,  the  respondents  to  this 
appeal,  now  move  to  quash  or  dismiss  it  upon 
the  following  grounds: 

4:60*1  *Fir8t.  This  court  has  appellate  ju- 
risdiction only  upon  appeals  from  final  judg- 
ments or  decrees  of  tlie  Circuit  Court  <1 
United  States  StMutes  at  Lai^e,  p.  84,  sec.  23.) 

The  ordering  part  of  a  decree  is  the  only 
final  decree  or  Judgment  of  the  court. 

The  preliminary  recitals  preceding  the  order- 
ing part  of  the  decree,  is  no  part  of  the  decree 
or  judgment  of  the  court. 

tiuch  recitals  are  idmply  Uie  reasons  or 
grounds  of  the  decree. 

Those  reasons  or  grounds  of  the  decree  can- 
not be  appealed  from.  A  party  might  as  well 
claim  to  appeal  from  the  opinion  of  the  court, 
as  from  a  synopsis  of  the  opinion  wliicta  con- 
stitutes the  recitals  upon  which  the  ordering 
part  of  the  decree  is  based. 

The  only  decree  in  this  case  was  a  decree  dis- 
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missing  the  complainants'  bill,  with  costi. 
(Seaton'sPcMms  of  Decrees,  pp.  8,  9.) 

From  the  whole  of  ttiat  decree  the  complain- 
ant appealed,  the  whole  of  which  decree  wu 
rerereed  by  this  court  at  its  last  term,  and  the 
Circuit  Court  was  ordered  by  the  mandate  of 
this  court  to  enter  a  decree  in  said  cause,  ac- 
cording to  the  prayer  of  complidnant's  bill,  and 
such  decree  was  entered  by  the  said  CtecuU 
Court,  at  the  June  Term  thereof,  18S3.  in  com- 
pliance with  said  mandate  of  this  court. 

The  defendants  cannot  have  that  decree  of 
this  court  reviewed  or  altered  by  an  attempt  to 
appeal  from  the  reasons  upon  which  the  Cir- 
cuit Court  proDouncod  its  decree. 

Second:  But  if  the  recitals  preceding  the 
ordering  part  of  the  decree  of  the  Circuit  Court 
could  m  appealed  from,  the  defendants  should 
have  brought  a  cross  appeal,  which  would  be 
heard  by  this  court  with,  and  at  the  same  time 
of,  the  original  appeal,  and  one  decree  only 
would  be  pronounced  by  the  appellate  court. 
(1  Barbour's  Ch.  Prac.,  897;  Uguart's  Prsc.  In 
House  of  Lords  on  Appeals  and  Writs  of  Er- 
ror, pp.  37-40;  Palmer's  Prac.  in  House  of 
Lords  on  Appeals  and  Writs  of  Error,  p.  SS; 
Hawley  v.  Jamei.  16  Wend.,  85-374;  Mapes  r. 
Coffin,  5  Paige,  206.) 

A  party  cannot  have  a  decree  of  the  Circuit 
Court  reviewed  by  this  court  two,  three  or 
more  times,  by  appealing  from  different  parts 
of  the  decree  at  difierent  times.  Every  ground 
which  he  might  have  urged  on  the  hewing  of 
the  first  appeal,  will  be  deemed  to  have  been 
made  by  him,  or  if  not  made,  to  have  been 
abandoned.  {The  Santa  Maria,  10  Wheat., 
448.  444;  Sx-parte  Sibbald,  12  Pet.,  488.) 

This  attempt  at  an  appeal  by  the  defendants 
from  the  reasons  of  the  decree,  is  analo^us  to 
an  application  to  ttus  court  for  a  rehearmg  up- 
on the  original  appeal,  which  is  never  granted 
after  the  cause  has  been  remitted  to  the  Circtdt 
Court.  (MeArthw  v.  Browder,  4  Wheat.  488.) 

•Third.  The  decree  of  the  Circuit  r*461 
Court  entered  in  this  cause  on  the  4th  Beptem- 
ber,  1860.  was  reversed  by  this  court  at  its  De- 
cember Term,  1852.  and  the  proceedings  were 
remitted  to  Ihe^Circuit  Court,  and  that  court 
at  its  June  Term,  1858,  entered  a  new  decree, 
in  pursuance  of,  and  in  compliance  with,  the 
mandate  of  this  court.  Therefore,  on  the  5th 
of  October,  1858,  the  date  of  defendants'  prm- 
ent  appeal,  there  was  no  such  decree  of  the 
Circuit  Coun  as  that  entered  by  s^d  court  of 
the  4lh  of  September,  1850,  from  parts  of  which 
the  defendants  claim  to  appeal. 

Fourth.  The  only  decree  existing  in  the 
Circuit  Court  in  this  cause,  since  Its  June 
Term,  1858,  is  in  interlocutory,  and  not  a  final 
decree,  and  cannot  be  appealed  from.  {Kaitt 
V.  Whittiek,  8  Wend.,  219;  8  Pet,  1;  IS  Id.. 
287.) 

Appeals  from  the  Circuit  Court  to  this  court 
can  only  he  from  final  decrees  or  judgments. 
(UnitedStates  Statutes  at  Large,  p.  84.  sec  lH.) 

Mr.  Seymour  and  Mr.  Seward  opposed  the 
motion  to  dismiss  the  ^>peal,  upon  the  follow- 
ing grounds: 

1.  The  decree  of  the  Circuit  Court,  made  on 
4tb  September,  1850,  disposed  of  the  whole 
cause  on  the  merits,  and  was  therefore  a  final 
decree,  fmd  an  appeal  may  be  taken  from  it 
((SeeActoCCongresB,  March  3, 1803.)   By  this 
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Act.  an  appeal  to  the  Supreme  Court  is  giveo 
* '  from  all  floal  judgments  or  decrees  reoaered, 
or  to  be  renderea,  in  any  Circuit  Court."  (8ee, 
also.  Act  24th  Februarr.  1789;  The  San  Pidro. 
2  Wheat.,  IdS;  see  Act  of  lUlO,  8  United  States 
Statutes  at  Large,  p.  481.  chap.  19;  see  Patent 
Act  of  iy36.  sec.  17.  5  United  States  Stat,  at 
Lar^e,  p.  124;  Laws  United  States  Courts,  117, 
118, 110.)  This  last  Act  enlarges  the  right  of  ap- 
peal in  patent  cases.  It  gives  the  court  a  discre- 
tion to  allow  the  appteal  in  cases  othei'than  those 
already  provided  for  by  law.  Tbe  appeals  au- 
thorized by  this  are  only  allowed  from  a  final 
decree  in  United  States  courts.  (jPattenon  v. 
GaiMt  etai..  6  How..  585.) 

A  decree  dismissing  a  bill  is  a  final  decree. 
(3  Daniel's  Chancery  Pleading  and  Practice. 
Perkins'  ed..  pp.  1199.  1200;  MeOoUum  v. 
B^er,  2  How.,  64.) 

The  decree,  therefore,  of  the  Circuit  Court, 
in  this  cause,  may  be  appealed  from,  under  the 
Acts  of  Congress  aforesaid. 

II.  This  decree  consists  of  three  parts:  the 
Introductoi^  part;  the  part  declaring  tbe  rights 
of  the  parties,  as  this  does  of  the  complainants ; 
and  another  part  ordering  or  directing  a  thing 
or  things  to  be  done.  (See  2  DantePs  Chan- 
cery PleadlDg  and  Prsctlce,  Perkins' ed..  pp. 
1210-1314,  as  to  the  forma  of  decrees.)  The 
rules  of  this  court  do  not  allow  of  recital.  (See 
402*]  rule  *8fi:  so,  too,  Stat6. 8  and  4  William 
IV.,  cited  in  3  Daniel's  Pr..  1212;  Beaton's 
Decrees,  159.)  It  declares  the  right  of  com- 
plainants to  the  patent  right,  and  the  right  of 
the  defendants  to  use  the  patented  machinery, 
under  the  agreement  of  October  14, 1845. 

This  decree  proceeds  and  adjudges  and  deter- 
mines two  important  matters  of  defense  which 
had  been  distinctly  set  up  in  the  pleadings,  atid 
upon  which  much  testimony  had  been  given, 
to  wit : 

First.  "That  the  said  Henry  Burden  was 
tbe  first  and  original  inventor  of  the  improve- 
ment on  the  spike  machine  in  the  mil  of 
complaint  mentioned,  and  for  which  a  patent 
was  issued  to  the  said  Henry  Burden,  bearing 
date  the  2d  day  of  September,  1840,  as  is  in 
said  bill  of  complaint  set  forth." 

Second.  "  That  the  said  complainants  have 
a  full  and  perfect  title  to  the  said  p^nts  for 
said  Improvements,  by  assignment  from  the 
said  Henry  Burden,  as  is  stated  and  set  forth  In 
the  said  bill  of  complaint." 

These  portions  of  the  decree  are  final  decis- 
ions on  the  merits  of  the  case,  giving  to  the 
complainants  the  full  and  complete  title  to  the 
machinery;  a  vital  point,  which  if  decided  for 
the  defendants  decides  the  whole  case  for  them ; 
no  matter  what  may  the  decision  as  to  the 
agreement  of  October  14,  184S. 

An  appeal  will  lie  from  the  decision  of  the 
Court,  upon  either  or  both  of  these  contested 
points.    (8  Daniel's  Ch.  Pr,  1606.) 

III.  Even  if  the  adjudication  contained  in 
the  decree  of  the  originality  of  the  invention 
in  question,  and  of  me  complainants'  title  to 
the  patent,  need  not  have  been  inserted  in  the 
decree,  yet  they  were  inserted  by  the  Circuit 
Court,  upon  the  special  motion  of  the  com- 
plainants, and  against  the  opposition  of  the 
defendants,  who  should  therefore  not  be  preju- 
diced by  it.  See  affidavits  read  on  this  motion 
by  the  defendants. 
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IV.  The  appeal  by  the  complainants 
brought  up  only  the  questions  decided  to  their 
prejudice.  (Bitekinghamv.  McLean,  13  How., 
150.  151.) 

The  equity  practice  of  the  Supreme  Court  of 
the  United  States  is  regulated  by  the  laws  of 
the  United  States,  the  rules  of  the  court,  and  in 
the  absence  of  any  provision  in  tbemapplicablrt 
to  a  given  case,  by  the  practice  of  tbe  English 
High  Court  of  Chancery.  (Rule  90.  Supreme 
Court;  Ths  State  cfBhoiUIdandY.  Tlu  State  of 
Maataehueea*,  14  Pet..  310:  Bein  v.  Heath, 
12  How.,  168;  i>e>rMy  v.  Ptickwood,  12  How.. 
126.) 

Bv  the  practice,  both  of  the  American  and 
the  English  Courts  of  Chancery,  this  is  a  proper 
case  for  a  cross  ^pcal  to  be  brought  by  defend- 
ants. (1  Turners  Veoahle's  Chancery  Practice, 
788,  edit.  1885  ;  2  Smith's  Chancery  Practice, 
p.  81,  edit.  1 887  ;»8  Daniel's  Ch.  Prac-  [*46a 
tice,  1685.  1683.  1606;  Blackburn  v.  Jopton, 
2  Ves  <fe  B.,  859;  Hawtey  v.  Jamee,  10  Wend.. 
61.  85;  J/opM  V.  Goffln,  5  Paige, 296;  Obneeav. 
DiekinMn.SCow..  830.) 

V.  The  present  is  thepropertimetobringit. 

1.  The  decree  of  tbe  Circuit  Court  being 
final,  the  laws  of  March  8. 1808,  and  of  1819 
and  1686,  give  an  unrestricted  and  unqualified 
ri^t  of  appeal  to  eitber  party  for  five  years. 

2.  Because  an  appeal  now  taken  from  the 
latter  decree  would  bring  up  for  review  only 
the  proceedings  subsequent  to  the  mandate. 
( The  Santa  Maria.  10  Wheat. ,  81 ;  Ex-narte  Sib- 
bald,  12  Pet.,  488.) 

There  Is  no  rule  of  the  Supreme  Court  adopt- 
ing the  rules  of  the  House  of  Lords. 

VI.  The  decision  of  this  court,  on  the  appeal 
of  the  complainants,  affects  only  the  part  of 
the  decree  complained  of  by  them,  to  wit:  the 
construction  of  the  agreement  of  October  14, 
1845;  and  while  the  declaratory  parts  of  the 
decree  of  the  Circuit  Court,  in  nvor  of  the 
complainants,  remain  unreversed,  Uie  right  to 
sustain  their  bill  for  a  perpetual  injunction,  and 
to  recover  damages,  followed asa  consequence, 
from  the  construction  given  by  this  court  to  the 
agreement  of  October,  1845. 

VII.  The  defendants  are  entitled  to  an  appeal 
at  some  time  within  five  years  from  the  decision 
of  the  Circuit  Court  against  them,  on  the 
validity  of  the  patent  in  question.  Now,  if 
the  complainants'  position  is  true,  that  noth- 
ing is  appealed  from  but  the  order  directing 
the  bill  to  be  dismissed,  these  defendants  have 
not  now,  and  never  have  had,  an  opportunity 
to  appeal  at  all;  because  that  decree  was  in 
their  favor,  and  a  party  cannot  appeal  from  a 
decree  in  his  own  favor. 

It  is  a  mere  subtlety  to  say  that  because  the 
decree,  deciding  tbe  validity  of  the  patent  and 
tbe  title  of  the  complainants  in  their  favor 
ordered  no  relief;  but  on  the  contrary,  for  a 
different  reason,  directed  their  bill  to  be  dis- 
missed, that,  therefore,  the  decision  of  the  valid- 
ity of  the  patent  and  the  title  of  the  com- 
plainants is  mere  recital,  and  not  a  substantial 
part  of  the  decree,  and  proper  subject  of  an 
appeal.  The  test  is  this:  are  the  validity  of 
the  patentandthetitle  of  the  complainants  now 
open  to  dispute  by  the  defendants  in  the  Cir- 
cuit Court?  Certainly  they  are  not.  But, 
according  to  the  complainants,  those  pointsare 
not  open  tom^>e^;  so  that  a  decision  on  avital 
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point  against  tbe  defendants  is  not  the  subject 
of  ao  appeal  at  all. 

Ag^n.  If  wbat  the  complaiQsnts  allege  is 
correct,  that  there  is  no  decree  now  remaining 
in  the  court  Iwlow  but  the  decree  which  U 
entered  on  tbe  mandate;  and  also,  tbat,  on  ap- 
464*]  peal  *f  rom  tbat  decree  so  entered  on  the 
mandate,  the  party  aggrieved  can  review  only 
tbe  proceedings  subs^uent  to  that  decree,  then 
it  results  that  the  defendants  can  have  no  ap- 
peal at  all  from  a  decree  In  which  the  material 
issue  upon  the  invention  la  found  agdnst  tbem 
by  tbe  court  below. 

Again.  In  answer  to  this,  it  is  said,  tbat  on 
the  appeal  brou^cbt  by  tbe  complainants  upon 
the  issue  as  to  a  license  f  ouod  against  them,  tbe 
defendants  were  at  liberty  to  fall  back,  and 
contest  tbe  issue  of  tbe  invention  found  f^ainst 
them:  but.  in  reply,  we  say  that  by  the  rules 
of  the  courts  of  equity,  as  well  as  by  statute, 
it  is  optional  to  the  defendants  whether  they 
will  so  fall  back,  and  contest  tbe  Issue  found 
against  them  on  the  bearing  of  tbe  appeal  of 
the  complainauis,  or  whether  they  will  bring 
their  own  distinct  appeal. 

VIII.  Tbe  respondents'  motion  should  be 
denied. 

Mr.  Juttiee  Grler  delivered  the  opinion  of 
the  court : 

The  Troy  Iron  and  Nail  Factory  filed  their 
bill  in  tbe  court  t)elow,  claiming  to  lie  assign- 
ees of  a  patent  granted  to  Henry  Burden  for  a 
"new  and  useful  improvement  In  machinery 
for  manufacturing  wrougbt  nails  or  spikes. 
Tbe  bill  charges,  tbat  tbe  appellants,  Corning 
&  Company,  have  infringea  their  patent,  and 
prays  for  an  injunction  and  an  account  of 

Eroflts,  &c.  The  answer  of  tbe  respondents 
slow  took  defense  on  two  grounds — first,  tliat 
Burden  was  not  the  first  and  original  inventor 
of  the  mac^oe  patented;  and  second,  that  the 
respondents  used  their  machine  under  a  license 
from  tbe  patentee.  Tbe  court  below  sustained 
the  defense  on  the  latter  ground,,  and  entered 
tbe  following  decree :  * '  Therefore,  it  is  ordered, 
adjudged  and  decreed,  that  the  said  bill  of 
complaint  is  hereby  dismissed,  with  costs  to 'be 
taxed,  and  that  the  defendant  have  execution 
therefor." 

Tbe  case  is  now  before  iia  on  a  motion  to, 
dismiss  tbe  appeal.  Looking  at  the  case  as  ex- 
hibited to  us  by  the  record,  it  appears  to  be  an 
appeal  by  respondents  from  a  decree  dismiss- 
ing tbe  complainant's  bill  with  costs.  It  often 
happens  that  a  court  may  decree  in  favor  of  a 
complainant,  but  not  to  tbe  extent  prayed  for 
In  his  bill,  and  he  may  have  just  cause  of  ap- 
peal on  tbat  account.  But  tbe  prayer  of  the 
respondent's  answer  is,  that  "  he  be  hence  dis- 
missed,  with  bis  reasonable  costs  and  charges, 
on  this  behalf  most  wrongfully  sustaioed." 
And  having  such  a  decree  on  the  present  case, 
be  cannot  baVe  a  more  favorable  one. 

It  is  true  tbat  tbe  petition  for  tbe  appeal  in 
this  case  prays  only,  "that  so  much  of  such 
parts  of  said  decree,  as  declares,  orders,  ad- 
judges and  decrees  as  follows,  to  wit:  "  Ajad  it 
465*1  appearing  *to  the  said  court  that  tbe 
said  Heni^  Burden  was  the  first  inventor  of  tbe 
improvement,  &c.,  may  be  reversed,  and  tbat 
the  appellants  may  be  restored  to  all  things 
which  they  have  lost  by  reason  thereof." 
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But  the  matter  complained  of  forms  no  pvt 
of  the  decree  of  the  court  below. 

It  shows  only  that  the  judge,  In  reciting  die 
inducement  or  reasons  for  entering  a  decree  in 
favor  of  the  respondents  below,  was  of  opioioF 
that  they  were  entitled  to  such  decree,  be- 
cause they  bad  succeeded  in  establishing  one 
only  of  the  two  defenses  alleged  in  their  aa- 
swer.  It  is  the  opinion  of  the  court,  on  a  qua- 
tlon  of  fact  Involved  In  the  case,  but  not  af- 
fecting thb  decree.  If  tbe  decree  be  correct, 
the  party  in  whose  favor  it  is  given  bat  no 
right  to  complain;  yet  his  appeal  prays  that  it 
"  may  be  reversed,  and  the  appellants  restored 
to  all  things  which  they  have  lost  by  resMHi 
thereof ;"  and  the  record  shows  ibey  have  lost 
nothing. 

If  the  decree  be  reversed,  according  to  the 
prayer  of  tbe  appellants,  the  court  must  neces- 
sanly  enter  a  decree  for  tbe  complainants  be- 
low. This  would,  probably,  not  meet  tbe 
views  of  tbe  appellants.  They  have  put  than- 
selves  in  tbe  anomalous  position  either  of  ask- 
ing for  tbe  affirmance  of  the  decree  from  which 
they  have  appealed,  or  of  reqaesting  this  court 
to  reverse  a  decree  in  their  favor,  and  seed 
back  the  record  to  tbe  court  below,  with  di- 
rections to  enter  tbe  very  same  decree,  but  to 
assign  other  reasons  for  it.  The  court  were  not 
bound  to  ^ve  any  reasons  for  their  decree. 
Tbe  law  gives  the  party  aggrieved  an  appeal 
from  a  final  decree  of  an  inferior  court  But 
it  does  not  give  the  party  who  is  not  aggrieved 
an  ^>peal  from  a  decree  ui  bis  favor,  because  Uie 
judge  has  given  no  reasons,  or  recited  insuf- 
ficient ones  for  a  judgment  admitted  by  the  ap- 
pellant to  be  correct. 

There  is  a  part  of  tbe  history  of  this  case 
which  does  not  appear  on  the  record ;  but  being 
known  to  the  court,  and  assumed  by  counsel  on 
both  sides  to  make  part  of  the  case,  it  will  be  nec- 
essary to  notice  the  case  under  that  aspect. 

The  degree  In  favor  of  the  appellants,  which 
is  now  appealed  from,  has  already  been  before 
Ibis  court  OD  ao  appeal  by  tbe  complainant  be- 
low. The  parties  were  then  fully  heard,  the 
decree  of  the  Circuit  Court  reversed,  and  the 
case  remanded  for  further  proceedings.  It  b 
reported  in  14  How..  194.  It  appears,  there- 
fore, that  there  is  no  such  decree  as  that  wbicb 
is  now  compUiincd  of.  The  decree  of  tbe  Ctr 
cult  Court  has  bem  entirely  annulled,  reversed, 
and  set  aside  by  this  court.  Before  tbat  was 
done,  tbe  appellants  bad  a  full  bearing  ou  every 
point  of  defense  set  up  in  their  answer.  The 
court  below  had  decidea*tbat  the  defend  [*466 
ant  had  a  good  defense  under  his  plea  of  licenBC. 
but  not  under  the  plea  that  Burden  was  not  the 
first  inventor  of  the  patented  machine.  This 
court  has  decided,  tbat  the  appellant's  defeew 
was  insutficient  on  both  pleas.  Thelaoguueof 
tbe  court  iB(14  How. ,  208), '  'That  the  defendanu 
have  failed  to  prove  that  Burden  was  not  such 
first  inventor;  and  In  our  opinion  the  evidence 
given  by  them  on  that  point  rather  serves  to  es- 
tablish tbe  originality  of  the  invention  than  to 
impair  it.  Tbe  appellants  stand  upon  the  pat- 
ent, as  the  first  which  was  granted  for  the  bend- 
In^  lever;  and  Ibey  may  well  do  so,  until  othtf 
evidence  than  that  to  this  record  ahall  be  given 
to  disprove  its  originality." 

It  Is  plain,  therefore,  that  under  the  guise  of 
an  appeal  from  the  decree  of  the  CirculiOoun. 
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thb  is  an  appeal,  la  fact,  from  the  decirion  of 
tbte  court.  For  there  is  no  other  decree  exist- 
ing in  the  case  except  the  decree  of  this  court. 
Tliere  must  be  an  end  of  litigation  some- 
time. To  allow  a  second  appeal  to  a  court  of 
last  resort,  on  the  same  questions  which  were 
-open  to  dispute  on  the  first,  would  lead  to  end- 
less litigation.  It  Is  said  by  this  court,  in  Ma^in 
y.  Hunter.  \  Wheat.,  855,  "  A  final  Judgment 
of  the  court  is  conclasive  upon  the  rights  which 
it  decides,  and  no  statute  has  provided  any 
process  by  which  this  court  can  revise  its  judg- 
ment." (See.  also,  Sy^xUd  v.  United  StaUa.  12 
Pet..  488.)  It  follows,  therefore,  that  when  a 
-complainnot  has  a  decree  in  his  favor,  but  not 
to  the  extent  prayed  for  in  his  bill,  and  the  re- 
-spondent,  appeau:  if  the  compldnant  desires  a 
more  favDrablo  decree,  he  must  enter  a  cross 
Appeal,  that  when  the  decree  comes  before  the 
appellate  court,  he  may  be  heard.  For,  when 
the  decree  is  either  affirmed  or  reversed  by  the 
appellate  court,  it  becomes  the  decree  of  that 
■court,  and  cannot  be  tlie  subject  of  another  ap- 
peal. But,  in  this  case,  where  the  decree  of 
the  court  below  dismissed  the  bill,  no  appeal  by 
the  respondent  was  necessary.  He  baa  a  full 
•opportuDity  to  urge  every  defense  set  up  in  his 
answer.  The  printed  arguments  show  that  the 
■defense,  for  want  of  originality  in  the  patent, 
was  relied  upon  as  a  ground  for  afiirmmg  the 
•decree  of  the  court  below,  and  as  we  nave 
already  shown,  was  distinctly  passed  upon  and 
■overruled  by  this  court 

A  second  appeal  lies  only  when  the  court  be- 
low, in  carrying  out  the  mandate  of  this  court, 
is  alleged  to  have  committed  an  error.  But  on 
an  appeal  from  the  mandate,  it  Is  well  settled, 
that  nothing  is  before  the  court  but  the  pro- 
ceedin^s  su^quenl  to  the  mandate.  Whatever 
was  formerly  oefore  the  court,  and  was  dis- 
posed of  by  its  decree,  is  considered  as  finally 
disposed  of.  (See  Ilimely  v.  Rm,  6  Cranch, 
818;  Canter  v.  The  Oetan  Iruuranee  Oampanjf.  1 
Pel..  511:  TAs  Santa  Maria,  10  Wheat.,  481; 
Biee  r.  Wluntly.  9  Dana.  272.) 
-407*]  'Moreover,  ss  it  is  admitted  that  the 
court  below  have  not  yet  acted  upon  the  man- 
■date  of  this  court,  and  entered  a  final  decree  in 
pursuance  thereof,  there  is  no  final  decree, 
from  which  only  an  appeal  can  be  taken.  (See 
Tke  Palmyra.  10  Wheat.,  602;  Chaee  v.  V<u- 
■guet.  11  Jd.,  439.) 

There  are,  therefore,  three  conclusire  rea- 
sons for  dismissing  the  present  appeal: 

1.  The  appellants  have  already  been  heard 
in  this  court  on  a  former  appeal. 

2.  There  is  no  such  decree  as  that  from 
which  the  appeal  purports  to  be  taken. 

8.  There  is  no  find  decree  in  the  caie.  fron 
"which  an  appeal  can  be  taken. 
T7u  appeal  ig  therefore  ditmisaed. 

ORDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
-script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York,  and  was  argued  by  counsel;  on 
-consideration  whereof,  it  is  now  ordered.  ad- 
Judged  and  decreed  by  thiscourt.  that  this  cause 
be,  and  the  same  is  hereby  dismissed,  with 
■costs. 

8.  C— 14  How.,  194. 

Clted-XO  How.,  481 ;  IT  WaU,  X84 ;  4  Otto,  W. 
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THE  UNITED  STATES.  PlaitU^ 

v. 

JAMES  L.  DAWSON  and  JOHN  R. 
BAYLOR. 

TViat  of  indietment  pending  in  Circuit  Court  in 
Arkansfu  not  affected  by  Act  giving  State  Court 
right  to  try  same  offenaet — Mxth  amendment  to 

Constitution. 

In  Juno,  1844,  Con^reas  passed  an  Act  bj  virtue 
of  which  the  Circuit  Court  of  the  Qnited  States  for 
the  District  of  Arkansas  was  vested  with  power  to 
try  offenses  committed  within  the  Indian  counttr. 

In  July,  IS44,  It  was  alleged  that  a  murder  was 
committed  !□  that  couatry. 

la  April,  184A,  an  Indictment  wofl  found  by  a  arand 
Jury,  In  the  Circuit  Court  of  the  United  States  for 
the  District  of  Arkansas,  a^lnst  a  person  charged 
with  committing  the  murder. 

In  March,  IKI,  Congress  passed  an  Actereotlng 
nine  of  the  Western  counties  and  the  Indian  coun- 
try Into  a  new  judicial  district,  directing  the  Judge 
to  hold  two  terms  there,  and  giving  him  jurlsdio- 
tlon  of  all  causes,  civil  or  criminal,  except  appeals 
and  writs  of  error,  which  are  cogidzable  before  a 
circuit  court  of  the  United  States. 

The  residue  of  the  State  remained  a  Judtotal  dis- 
trict to  be  styled  the  Eastern  District  of  Arkaosas. 

This  Act  of  Congress  did  not  take  away  the  power 
aadJurisdictionofthearoultCourtnf  the  United 
States  for  the  Eastern  District  to  try  the  Indict- 
ment pending. 

THIS  case  came  up  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas,  upon  a  cerUflcate  of  diTision 
in  opinion  between  the  judges  thereof. 

*The  two  following  questions  were  [*408 
certified,  viz.: 

Ist.  Did  the  Act  of  Congress,  entitled  "  An 
Act  to  divide  the  district  of  Arkansas  into  two 
iudicial  districts,"  approved  the  third  day  of 
March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-one,  whereby  the 
Western  District  of  Arkansas  was  created  Mid 
defined,  take  away  the  power  and  jurisdiction 
of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Arkansas,  so  that  it  can* 
not  proceed  to  hear,  try  and  delennine  a  pros- 
ecution for  murder,  pending  against  the  pris- 
oner, James  L.  Dawson,  a  white  man  and  not 
an  Indian,  upon  an  indictment  found,  presented 
and  returned  into  the  Circuit  Court  of  the 
United  States  for  the  District  of  Arkaosas,  by 
the  grand  Jury  impaneled  for  that  district,  up- 
on t£e  sixteenth  aay  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  for 
ty-five,  against  James  L.  I^wson,  awhile  man, 
for  the  felonious  killing  of  Seaborn  Hill,  an- 
other while  man  and  not  an  Indian,  on  the  8th 
day  of  July,  A.  D.  1844,  in  that  country  be- 
longing to  the  Creek  nation  of  Indians,  west  of 
Arkansas,  and  which  formed  a  part  of  the  In- 
dian country  annexed  to  thejudicial  district  of 
of  Arkansas  by  the  Act  of  Congress  approved 
the  17th  day  of  June.  A.  D.  1844.  entitled  "An 
Act  supplementary  to  the  Act  entitled  *Ad  Act 
to  regulate  trade  and  intercourse  with  the  In- 
dian  tribes,  and  to  preserve  peace  on  the  front- 
iers, passed  thirtieth  June,  one  thousand  eight 
hundred  and  thirty-four,'"  in  which  cause,  so 
pending,  no  trial  has  as  yet  been  had? 

2d.  Can  the  District  Court  of  the  United 
States  for  the  Western  District  of  Arkansas 
take  jurisdiction  of  the  case  aforesaid,  upon 
the  indictment  aforesaid,  so  found  in  the  year 
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1845,  in  said  Circuit  Coart  for  the  District  of 

ArkansasY 

Altbough  the  name  of  Dawson  only  was  men- 
tioned in  the  question  certified,  yet  the  record 
diowed  that  Baylor  was  indicted  at  the  same 
as  aiding  and  at^ttiog  in  the  murder. 

A  motion  was  made  in  the  Circuit  Court  to 
quash  the  indictment  upon  the  ^ound  that 
this  honorable  court  has  no  junsdiction  or 
power  to  hear,  try  or  determine  this  case  and 
prosecution,  and  that  ^1  its  jurisdiction  and 
power  in  that  behalf  ceased  and  was  extin- 
guished on  the  9d  of  March,  1851,  when  that 
part  6f  the  Indian  country,  in  which  the 
offence  is  charged  to  have  been  committed,  was 
severed  from  this  district,  and  made  part  of  a 
□ew  district,  under  the  jurisdiction  of  the  Dis- 
trict Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

It  was  upon  this  motion  that  the  judges  dif- 
fered in  opinion  and  certified  the  two  questions, 
above  stated,  to  this  court. 

The  motion  to  dismiss  the  case  was  argued 
by  Mem».  Lawrence  and  Pike  for  Dawson, 
and  by  Mr.  Cnahin^  (Attomey-Qeneral)  for 
the  United  Btates. 

469*1  *Mr.  Pike,  in  his  brief,  made  the 
following  argumentative  statement  of  preexist- 
ing taws  upon  the  subject; 

This  is  an  indictment  against  James  L.  Daw- 
son for  a  murder  alleged  to  have  been  com- 
mitted at  the  Creek  agency,  in  the  Creek  coun- 
try, west  of  Arkansas,  on  the  8th  day  of  July. 
A.  D.  1844.  The  bill  was  found  by  the  grand 
jury  for  the  Arkansas  district,  at  the  April 
Term,  1845,  of  the  Circuit  Court  of  the  United 
Bt^es  for  the  District  of  Arkansas. 

At  the  April  Term,  1858,  jpresent  Mr.  JuaUee 
Daniel,  and  the  Honorable  Daniel  Ringo,  Dis- 
trict Judge,  a  motion  was  made  to  quash  the 
indictment  for  want  of  jurisdiction,  on  which 
motion  the  Judges  dividing  in  opinion,  the  pris- 
oner was  admitted  to  bailiB  an  amount  which 
he  has  been  wholly  unable  to  give;  and  upon 
a  certificate  of  division  of  optnTon  the  case  has 
come  into  this  court. 

By  the  Act  of  March  8d,  1817  (8  Stat,  at 
Large,  888),  jurisdiction  and  power  of  trial,  in 
case  where  offenses  were  committed  in  any 
town,  district  or  territory  belonging  to  any  na- 
tion or  tribe  of  Indians,  were  given  to  llie  courts 
of  the  United  Stales  ' '  in  each  territory  and  dis- 
trict of  the  United  States  in  which  any  offender 
against  this  Act  shall  be  first  appr^eaded  or 
brought  for  trial." 

The  Constitution,  ari.  III.,sec.  2.  No.  8,  had 

{)rovided  that  "  the  trial  of  all  crimes,  except 
n  cases  of  impeachment,  shall  be  by  jury;  and 
such  trial  shf^l  be  held  in  the  State  where  the 
said  crime  shall  have  been  committed:  but 
when  not  committed  within  any  stale,  the  trial 
■hall  be  at  such  place  or  places  as  the  Cougress 
may  by  law  have  directed. 

The  States  and  people  not  thinking  this  a 
sufficient  guaranty  for  a  fair  and  impartial  trial. 
Art.  VI.  of  theamendementstotfaeConstitutioD 
provides  that  "  in  all  criminal  prosecutions,  the 
accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  pre- 
viously ascertained  by  law." 

The  Intercoms  Act  of  80th  June,  1884 
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(4  Stat,  at  Large,  783),  by  the  S4th  section, 
after  making  divers  provisions,  defining  the 
limits  of  the  "  Indian  country,"  and  imposing 
penalties  for  sundry  offenses,  provides  "that, 
for  the  sole  purpose  of  caitymg  this  Act  into 
effect,"  certain  Indian  country,  bounded  east 
by  Arkansas  and  Missouri,  west  by  Mexico. 
noH-b  by  the  Osage  country,  and  south  by  Red 
River,  "shall  be, and  hereby  is  annexed  to  the 
Territory  of  Arkansas;"  and  by  section  26  it 
was  provided  "  that  so  much  of  the  laws  of  the 
United  States  as  provides  for  the  puniahment 
of  crimes  ainunitted  within  any  place  within 
the  sole  and  exclusive  jurisdiction  of  the  United 
'States  shall  be  in  force  in  the  Indian  [*470 
country;  provided  the  same  shall  not  extend  to 
crimes  committed  by  one  Indian  against  the 
person  and  property  of  another  Indian." 
Power  to  apprebend  offenders  in  the  Indian 
country,  and  take  them  into  "  the  judicial  dis- 
trict having  jurisdiction,"  was  given  by  sec.  2<L 
Under  tus  Act  the  Superior  Court  of  the  Ar 
kansas  Territory  took  ana  exercised  jurisdiction 
as  to  offenses  committed  in  the  Indian  territory 
so  annexed  to  Arkansas. 

But,  by  Act  of  June  15th,  1836  {5  Stat, 
at  Large,  50,  51).  Arkansas  was  admitted  as  a 
State;  and  sec.  4  provided/'  that  the  said  Stale 
shall  be  one  judidal  district,  and  be  called  Ibe 
Arkansas  District,  and  a  district  court  shall  ht 
held  therein,  to  consist  of  one  judge,  who  sfailt 
reside  in  the  said  district,  and  be  called  a  dis- 
trict judge."  It  was  provided  that  he  should 
hold  semi-annual  sessions  at  Little  Bock,  and 
that  he  should  "in  all  things  have  and  exer- 
cise the  same  jurisdiction  and  powers  which 
were  by  law  given  to  the  judge  of  the  Kentudty 
district,  under  an  Act  entitled  An  Act  to  es- 
tablish the  judicial  courts  of  the  United  States." 

That  was  the  Act  of  September  24th,  1789  (1 
Stat,  at  Large.  T4).  That  Act  gave  to  the  Dis- 
trict Court  of  Kentucky  the  jurisdiction  of  a 
Circuit  Court,  except  on  appeals  and  writs  of 
error,  in  addition  to  the  ordinary  District  Court 
urisdiction.  Sec.  10  and  29,  provided  that 
n  cases  punishable  with  death,  the  trial  should 
be  had  in  the  county  where  the  offense  wis 
committed ;  or  where  that  could  not  be  done 
without  great  inconvenience,  twelve  petit  Jurois 
at  least  should  be  summoned  from  thence. 

There  was,  in  the  Act  of  1886,  no  exprns 
repeal  of  so  much  of  the  Act  of  1884  as  applied 
to  Arkansas;  but  the  Legislature,  by  ex^!«S8ly 
limiting  and  defining  the  Iraunde  of  the  AHkaa- 
sas  district,  and  making  ft  lo  be  composed  of 
the  State,  cut  away  the  Indian  country,  and 
severed  its  connection  with  Arkansas.  It  was 
therefore  held  by  the  District  Court  of  Arkan 
sas  that  it  formed  no  part  of  the  district,  and 
that  the  court  had  no  jurisdiction  to  tir  and 
determine  cases  upon  indictments  found  in  Uie 
Superior  Territorial  Court,  for  offenses  com- 
mitted in  the  Indian  country  prior  lo  the  IStb 
June.  1886;  and  all  prisoners  so  Indicted  were 
discharged. 

To  remedy  this,  by  Act  of  March  1,  1837  ^^ 
Slat,  at  Large,  147),  it  was  provided,  that  the 
District  Court  of  Arkansas  should  have  "tlie 
same  jurisdiction  and  power  in  all  reflects 
whatever  that  was  given  to  the  several  district 
courts "  by  the  Intercourse  Act  of  March  80. 
1802,  "or  by  any  subsequent  Acts  of  Congress, 
concerning  crimes,  c^ensea,  or  mtsdemeaBws, 
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which  may  be  committed  against  the  laws  of 
the  United  States  in  any  town,  settlement. 
471*]  territorj-,  belonging  to  any  Indian 
tribe  in  amity  with  tbe  United  States,  of  which 
any  oiher  district  court  of  the  United  States 
may  have  jurisdiction." 

^tion  16  of  this  Act  of  1802,  like  the  Act 
of  18d4,  save  (he  Juriftdiction  of  offenses  com- 
mitted against  its  prorisfons  to  the  Territorial, 
Circuit,  and  other  Courts  of  the  United  States, 
in  each  district  in  which  the  offenders  should 
be  apprehended,  or  into  which,  agreeably  to 
the  provisions  of  the  Act,  they  should  be  brought 
for  trial.  By  sec.  19,  persons  apprehended  in 
the  Indian  country  were  to  be  taken  into  one 
of  the  three  adjoming  States  or  districts  for 
trial.  If  apprehended  in  any  district,  they 
were,  by  sec.  17,  to  be  tried  there. 

By  Act  of  March  8,  1887  (0  Stat,  at  Large. 
170),  the  districts  of  Alabama,  Mississippi,  and 
Arkansas,  and  the  Eastern  District  of  Louisi- 
ana, were  erected  into  the  ninth  circuit;  and 
provision  being  made  for  holding  a  circuit 
court  at  Little  Rock,  it  was  further,  oy  the  third 
section,  provided,  that  bo  much  of  any  Act  or 
Acts  of  Congress  as  vested  in  sundry  district 
courts,  including  that  of  Arlunsas,  "the  power 
and  jurisdiction  of  Circuit  Courts  "  should  be, 
and  was  thereby  repealed,  and  like  jurisdiction 
was  given  to  the  Circuit  Court  of  Arkansas  as 
to  other  circuit  courts,  and  to  the  District  Court 
of  Arkansas  as  to  other  District  Courts. 

Under  these  Acts  it  was  held  by  the  Circuit 
Court  for  the  District  of  Arkansas,  in  1842, 1 
think — N'eBent,  Mr.  Jwttiee  Daniel  and  the  Hon- 
orable Benjamin  Johnson,  District  Judge — 
that  the  Court  had  no  jurisdiction  as  to  offensee 
committed  in  the  Indian  country. 

By  Act  of  August  28.  1842  (5  Stat,  at  Large. 
SIT),  concurrent  jurisdiction  with  tbe  Circuit 
Court  was  given  to  the  District  Courts  in  prose- 
cutions for  offenses  not  capital. 

And  by  Act  of  June  17, 1844  (a  few  days  be- 
fon  the  dajr  oh  which  the  offense  in  this  case 
is  charged  in  the  indictment  to  have  been  com- 
mitted), (5  Stat,  at  Large,  680).  the  courtsjof  the 
United  States  in  and  for  the  District  of  Arkan- 
sas were  vested  with  the  same  power  and  juris 
diction,  to  hear,  try.  determine  and  punish,  all 
crimes  committed  within  the  Indian  country 
designated  in  the  24th  section  of  the  Intercourse 
Act  of  June  30,  1884,  and  therein  and  thereby 
annexed  to  the  Territory  of  Arkansas,  ss  were 
veeted  in  the  courts  of'tbe  United  States  for 
that  Territory  before  it  became  a  State;  and 
the  Act  went 'on  to  declare;  "  That  for  the  sole 
puipcwe  of  carrying  this  Act  Into  dTect,  all  that 
iDdiaa  territory  heretofore  annexed  by  the  said 
24th  section  of  the  Act  aforesaid  to  the  Terri- 
tory of  Arkansas,  be,  -and  the  same  hereby  is 
annexed  to  the  State  of  Arkansas." 

Under  this  Act  the  Circuit  Court  assumed 
472*1  jurisdiction  of  *oSenses  committed  in 
the  Indian  country;  and  among  other  indict- 
ments, tbis  was  found. 

But  on  the  8d  of  March.  1851,  a  new  Act 
passed  (9  Stat  at  Large.  594),  by  which  it  was 
enacted.  Sec.  1.  That  from  and  after  the  pas- 
sage of  this  Act,  tbe  counties  of  Benton,  Wash- 
ington, Crawfoiii,  Scott,  Poik,  Franklin,  John- 
son. Madison,  and  Carroll,  and  all  that  part  of 
the  Indian  country  lying  within  the  present  ju- 
dicial district  of  Arkrasas,  shall  constitute  a 
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new  judicial  district,  to  be  styled  '  The  West- 
ern District  of  Arkansas;'  and  the  r^dne  of 
said  State  shall  be  and  remain  a  judicial  district, 
to  be  styled  '  The  Eastern  District  of  Arkan- 
sas.'" 

By  sec.  3  of  this  singularly  worded  Act,  "  the 
Judge  of  the  District  Court  of  Arkansas  "  is 
directed  to  hold  two  terms  "  of  said  Court "  in 
each  year,  at  Van  Buren.  in  Crawftml  County, 
and  special  and-ad  joumed  sessions  when  need«l. 

By  sec.  8  it  is  provided,  that  "the  District 
Court  of  the  United  States  for  tbe  Western 
District  of  Arkansas,  hereby  established,"  shall 
have,  besides  District  Court  jurisdiction,  "with- 
in the  limits  of  its  respective  district,"  circuit 
court  jurisdiction,  except  in  cases  of  appeals  and 
writs  of  error,  and  proceed  like  a  Circuit  Court 
with  rigbtof  appeal  to  the  Supreme  Court. 

By  sec.  4  a  marshal  and  district  attorney  "  for 
said  Western  District  of  Arkansas,"  were  pro- 
vided for,  and  the  District  Judge  was  empow- 
ered to  appoint  a  clerk  "  of  said  Court  hereby 
established." 

Since  the  passage  of  this  Act,  and  the  estab- 
lishment of  the  District  Court  for  the  Western 
District  of  Arkansas,  that  Court  has  taken  ju- 
risdiction of  indictments  found  there  for  capi- 
tal offenses  committed  in  the  Indian  country 
prior  to  the  passage  of  the  Act,  and  baa  tried, 
convicted  and  sentenced  the  parties,  and  had 
them  executed. 

And  at  the  same  time  a  Circuit  Court  for  the 
Eastern  District  of  Arkansas  has  been  opened 
and  held,  succeeding  to  the  budnees  of  the  Cir- 
cuit Court  for  the  District  of  Arkansas,  and  the 
casee  pending  there  when  the  Act  passed  had 
t)een  proceeded  in  as  still  in  the  same  court. 
Persons  have  been  tried  for  offenses  committed 
in  the  Indian  country,  and  upon  indictments 
found  in  the  Circuit  Court  for  the  District  of 
Arkansas,  prior  to  ttie  passage  of  the  Act  of 
1851:  and  one,  convlctetl  of  manslaughter,  is 
still  imprisoned  under  the  sentence.  But  in  the 
case  of  Dawson,  the  question  of  jurisdiction  was 
formally  raised,  and  comes  up  here  for  consid- 
eration. 

At  common  law,  in  criminal  cases,  the  venue 
was  local,  and  matter  of  substance  affecting  the 
jurisdiction  and  power  of  tbe  grand  jury,  who 
were  to  find  the  indictment  or  make  the  pre- 
sentment, as  well  as  of  the  court  who  were  to 
try  the  cause  and  carry  into  effect  the  law.  (1 
Chilty.  Cr.  Law.  177,  190.) 

*(After  examining  the  English  an-  [*473 
tborities  upon  this  point,  the  counsel  proceeded 
to  the  American.) 

One  of  the  grounds  of  complaint,  set  forth 
in  the  Declaration  of  Independence  agidnst  the 
English  Kin^,  was  "for transporting  us  beyond 
seas  to  be  tned  for  pretended  offenses." 

After  the  Constitution  was  framed,  it  did  not 
seem  to  the  states  and  people  that  the  rigbta 
of  the  citizen  were  sutficienlly  guarded  by  the 
provision  which  gave  Congress,  where  an  of- 
fense was  not  committed  within  any  state,  the 
power  to  direct,  as  well  after  as  before  the  of- 
fense was  committed,  at  what  place  the  trial 
should  be  had.  The  objections  to  this  were  ob- 
vious. In  every  case  where  an  offense  was  com- 
mitted beyond  the  limits  of  a  state,  as  on  the 
high  seas  or  in  a  territory.  Congress  might  vir- 
tually decide  the  case  against  the  accused  by 
directing  that  he  dioiUd  he  tried  in  a  remote  or 
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unfriendly  disttict.  If  tlie  ofFense  were  a  politi- 
cal one,  especially,  this  was  a  power  dangerous 
and  odious  in  tlie  extreme.  The  sixtti  article 
of  ttie  amendments  wisely  took  away  this  whole 
power,  and  provided  that  the  trial  of  all  crim- 
inal prosecutions  should  be  by  an  impartial 
jury  of  the  state  and  district  wherein  the  crime 
should  have  been  committed,  and  required  that 
such  district  should  have  been  previously  as- 
certained by  law.  It  is  obvious  that  the  phrase 
means,  previously  to  the  commission  of  this  of- 
fense, because,  it  Congress  could  create  or  as- 
certain the  district  after  its  commission,  that 
was  continuing  their  power  lo  direct  the  trial 
to  be  had  at  whatever  place  they  might  think ' 
most  apt  and  fit  for  the  particulv  case. 

It  will  occur  to  ereryone,  Uiat  it  would  be 
intolerable  if  a  power  existed  by  which,  if  a 
man  committed  an  offense  in  Oregon  or  Flori- 
da, Congress  might,  in  order  tostrike him  down 
with  perfect  certainty,  attach  the  particular 
place  where  he  committed  the  offense  to  the 
District  of  Maine,  so  as  to  carry  him  to  Port- 
land forlxial;  retaining,  of  course,  the  power 
to  sever  again  from  the  district  the  country  so 
attached,  so  soon  as  the  political  or  other  of- 
fender sliould  be  immolated,  and  the  ends  of 
public  or  party  vengeance  attained. 

And  it  will  also  occur,  that  it  would  he 
«qually  dangerous  to  concede  to  Congress  a 
power,  when  an  offense  has  been  committed, 
to  sever  the  particular  place  at  which  it  was 
committed  from  the  district  of  which  It  then 
formed  a  part,  and  so,  disenabling  the  court  to 
«end  beyond  its  district  for  jurors,  utterly  de- 
prive the  accused  of  the  right  to  a  jury  of  the 
vicmage. 

It  was  not  intended  by  the  amendment  to 
leave  the  rights  of  the  accused  to  be  settled  by 
the  caprice  or  hostility  of  Congress,  and  by 
laws  enacted  on  the  spur  of  the  mooient,  to 
474*1  suit  the  'particular  occasion,  reach  the 
particular  case,  and  strike  the  particular  in- 
dividual. 

The  amendment  is  therefore  peremptory. 
No  man  can  be  tried,  under  any  circum- 
staoces,  elsewhere  than  in  the  slate  or  district 
where  he  committed  the  offense.  Nor  can  new 
districts  he  created,  ad  libitum,  after  the  offense 
is  committed,  to  carry  the  trial  to  whatever  re- 
mote point  Congress  may  please,  for  reasons  of 
prejudice,  ill  will  or  favoritism,  in  order  to 
acquit  or  convict,  as  inward  feeling  or  out- 
ward pressure  may  dictate,  giving  to  the  par- 
ticular party,  at  the  option  of  Congress,  friendly 
or  unfriendly  juries  and  judges,  and  allowing 
or  taking  from  him  a  jury  of  his  vicinage. 
Such  a  power,  in  a  free  country,  would  be  in- 
tolerable. Congress  could  acquit  or  condemn 
at  its  pleasure.  The  district  within  which  the 
crime  was  committed  must  have  been  pre- 
viously ascertained  by  law.  Thus,  and  thus 
only,  wilt  a  possibility  of  special  legislation  for 
the  particular  case  he  aToided,  and  this  power 
of  attunder  in  dii^uise  taken  away. 

There  have  never  been  but  two  districts  in 
which  it  could  be  said  that  the  offense  in  this 
case  was  committed.  The  Eastern  District  of 
Arkansas  is  limited  to  certain  specified  counties 
of  the  State;  and  it  is  not  the  district  within 
which  the  offense  was  committed.  It  was  com- 
mitted in  the  former  District  of  Arkansas,  and 
in  what  now  forms  a  part  of  the  Western  Dis- 
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trict  of  Arkanaas.  If  Dawaon  b  now  tried  in 
the  Eastern  District,  certdnly  he  ia  not  tried 
in  the  diatrict  within  which  he  committed  the 

offense. 

The  notion  upon  which  the  claim  to  juris- 
diction appears  to  rest  is,  that  the  Circuit  Court 
for  the  Eastern  District  is  either  the  same  court 
as  the  former  Circuit  Court  for  Arkansas,  or  Its 
successor:  but  so  is  the  District  Court  for  the 
Western  District  its  successor ;  for  the  judge  of 
the  District  Court  of  Arkansas  is  to  hold  two 
terms  of  said  court  at  Van  Buren. 

This  idea  does  not  even  sound  the  question, 
to  see  how  deep  it  is.  To  create  a  Circuit  or 
District  Court,  and  confer  upon  it  all  power  lo 
punish  crimes  within  the  power  of  CongreH 
to  bestow,  would  be  wholly  unavailing,  until 
the  territory  was  defined  within  whose  luults  its 
jurisdiction  should  operate.  No  jurisdiction 
whatever  could  be  exercised  until  a  disbict  was 
established  and  defined.  The  continued  ex- 
istence of  the  court  avails  nothing,  if  its  Juris- 
diction is  compressed  into  narrower  territorial 
limits.  Its  power  shrinks  within  these  limits  at 
once.  If  the  particular  place  in  which  the  of- 
fense was  committed  is.  after  the  commissioo 
of  the  offense,  severed  from  the  district,  or  left 
outside  of  the  Jurisdiction  bjr  the  process  of 
compression,  and  the  offence  is  still  tried  in  the 
court  whose  jurisdiction  is  so  *nar-  r*47ft 
rowed,  theoffense.  wemay  admit,  would  betried 
in  the  same  court  as  If  it  had  been  tried  there 
before  the  exdaioD  of  territory;  but  the  foct 
still  remains,  that  it  will  not  be  tried  in  tiie 
district,  previously  ascertained  by  law.  is  wbidi 
the  offense  was  committed. 

It  is  said  that  it  is  the  district  in  which  tlie 
offense  was  committed.   That  is  not  so,  be- 
cause it  ia  a  new  and  different  district  allo- 
getlier:  the  dia^ct  In  which  the  offense  wm 
committed  no  longer  exists,  but  two  new  dis- 
tricts exist  in  lieu  of  it.   It  might  as  well  be 
said  that  if  you  sever  a  man  in  the  middle,  he 
still  exists.   Suppose,  however,  that  the  Act 
had  merely  taken  off  from  the  Arkansas  Dis- 
trict the  Indian  country,  and  left  the  former 
district  to  stand  with  its  old  name,  still  the  Ar- ' 
kansas  District,  as  it  was  before— fofus  ttm 
atqite  rotondu*— Still,  although  the  AHeusu 
District,  it  would  not  be  the  district  in  whidh 
the  offense  was  committed.   If  y^ou  cut  ofl:  s 
man's  hand,  Iheman  remains,  identical  and  one. 
as  before:  because  the  man,  the  individual,  the 
me,  is  something  different  and  distinct  from 
each  of  his  members.   Ton  may  even  imagine 
that  a  particular  faculty  or  part  of  the  soul 
could  be  ctit  away,  and  yet  the  residue  would 
continue  the  identk»l  Individual  which  existed 
before. 

But  if  you  cut  a  tract  of  land  or  country 
in  two,  you  may  call  one  half  by  the  name 
previously  borne  by  the  whole,  and  for  some 

Kurposes  it  may  lie  the  same  tract  of  country: 
ut  for  others  it  is  not  so.  Take  from  Arkan- 
sas a  county,  or  half  a  dozen  counties,  and  in 
many  senses  the  residue  would  be  the  same 
Arkansas  that  existed  before.  Suits  in  her  favor 
would  not  abate,  nor  her  contracts  be  annulled, 
because  the  sovereignty  or  municipal  corpora- 
tion which  constitutes  the  State  does  not  lose 
its  individuality  by  parting  with  a  portiOQ  of 
its  territory. 
But  the  word  "  district "  does  net  mean  a 
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corporation,  or  a  being,  but  a  mere  tract  and 
extent  of  country ;  antf  when  it  is  divided,  one 
half  of  it  is  no  more  the  same  district  Uiat  ex- 
isted before  than  the  other  is.  A  half  Is  not 
the  whole;  nor  can  two  Iiatves  contjaue  to  be 
'each  the  previous  whole. 

This  mar  be  made  more  plain,  and  the 
fallacy  of  the  notion  more  striking,  by  reflect- 
ing that  it  operates  both  ways;  and  if'  the  dis- 
trict remains  the  same  when  part  of  its  territory 
is  cat  away,  so  it  would  if  a  vast  extent  of 
new  territory  was  added.  Suppose  Congress 
had  chosen  to  annex  ttie  Indian  country  to  the 
District  of  Columbia,  the  sxgument  would  be 
thus:  the  crime  was  committed  at  the  Creek 

Xncy ;  that  is  now  made  part  of  the  District 
Columbia  by  annexation.  The  District  of 
0>lumbta  is  a  corporation,  one  and  idenUcal, 
the  same  now  as  before;  consequently,  it  is  the 
476*]  District  of  Columbia  in  which  *the 
-offense  was  committed.  On  the  other  hand, 
it  coutd  be  said  the  offense  was  committed  in 
the  District  of  Arkansas;  the  place  where  it 
was  committed  no  longer  forms  part  of  that 
District;  but  the  fact  still  remains,  that  the 
crime  was  committed  in  the  District  of  Arkan- 
sas. 

All  the  reason  of  the  thing  would  be  in  favor 
-of  the  District  of  Columbia;  because  the  loetu 
of  the  offense  now  forming  part  of  that  dia 
trict,  the  accused  might  have  a  Jury  of  the 
Ticinage;  while,  if  tried  in  the  mwned  dis- 
trict of  Arkansas,  he  could  not. 

The  truth  is,  that  the  continued  existence 
and  identity  of  the  metaphysical  etu,  called 
<Ustrict.  territory,  state,  or  of  that  other  called 
the  court,  has  nothing  to  do  with  the  question. 
If  it  has.  the  right  guaranteed  amounts  to 
nothing.  The  trial  is  to  be  in  the  district 
where  the  offense  was  committed,  in  order  that 
the  party  may  have,  if  not  the  reality,  at  least 
the  possibility  or  fiction  of  a  right  to  a  jury  of 
the  vicinage.  A  constituUonal  provimon,  with- 
out a  reason  for  it,  would  be  a  monster.  The 
light  is'  one  that  continues  to  the  trial;  it  is, 
indeed,  a  right  of  the  trial.  The  right  is,  that 
the  identical  place,  and  flxed  solid  ground,  or 
unstable  water,  where  the  offense  was  commit- 
ted, shall  then  be  within  the  district  in  which 
the  party  is  to  be  tried.  If  there  is  any  dis- 
trict in  which  this  person  could  now  be  tried, 
it  is  the  Western  District  of  Arkansas,  The 
only  way  to  avoid  the  ditiiculty  would  have 
been,  as  the  cases  we  have  cited  show,  for 
Congress  to  have  declared  the  old  district  to  con- 
tinue, with  its  original  territorial  extent,  for  all 
the  purposes  of  this  snd  similar  cases. 

The  courts  of  the  United  States  have  no  ju- 
risdiction, as  to  crimes,  except  such  as  is  ox 
pressly  conferred  by  statute.  In  such  cases, 
they  have  no  implied  powers,  nor  any  derived 
from  the  common  law.  (Hudion  v.  Qoodmn, 
7  Cranch,  32;  United  Siatet  v.  WorraU,  2Dan.. 
a84;  Uniisd  States  v.  Coolidge,  1  Wheat.,  415;  1 
Kent.  837-339;  United  States  v.  Bevan*,  8 
Wheat..  336.) 

And  it  is  equally  indispensable  that  the  law 
should  put  the  place  where  the  crime  occurs 
within  the  jurisdiction  of  the  court  which  is  to 
try  the  case.  ( United  State*  v  McOUl,  4  Dall. , 
4X&i  United  State*  v.  Bevans,  8  Wheat..  336; 
Bx-parte  BoUman  and  Sieartwout,  4  Cranch,  75, 
131;  UiM  State*  v.WiUberga:hyfh&A.,1fi.) 
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It  is  a  well -settled  principle,  thtU  where  a 
statute  creating  an  oflenae  is  rep«ded,  and  no 
provision  is  made  for  carrying  forward  prose- 
cutions  commenced  under  it,  all  such  prosecu- 
tions are  absolutely  ended  with  the  repeal  of 
the  law. 

8uch  was  decided  to  be  the  effect  of  the  Act 
repealing  the  "Bankrupt  Act  of  1803,  [*477 
in  United  Statei  v.  Pamnare.  4  Dall.,  873. 

And  the  same  decision  was  made  in  MiMer'a 
case,  1  W.  BL,  451.  "So  proceedings  are  pur- 
suable  under  a  repealed  statute,  whidi  com- 
menced before  the  repeal. 

These  decisions,  and  others  to  which  we 
shall  refer,  do  not  proceed  upon  any  peculiar 
principle  especially  applying  to  penalties  im- 
posed i)y  repealed  Acta,  or  to  the  destruction 
of  the  criminal  character  of  acts  done  before 
the  repeal,  but  upon  a  broad  gentral  prindple 
of  universal  application. 

And  that  principle  is  simply  that  stated  by 
Lord  Tenterden,  in  Sitrteee  v.  Ellison.  9  Barn. 
&  Cress. ,  752,  where  he  said :  "  It  has  been  long 
established  that,  when  an  Act  of  Parliament  is 
repealed,  it  must  be  considered,  except  a<i  to 
transactions  passed  and  closed,  as  if  it  had 
never  existed.  That  is  the  ^neral  rule;  and 
we  must  not  destroy  ttut  by  indulging  in  con- 
jectures as  to  the  intention  of  the  Legislature. 
We  are  therefore  to  look  at  the  Statute  6  Oea 
IV. .  ch.  16,  as  if  it  were  the  first  that  had  ever 
i>een  passed  on  the  subject  of  bankruptcy." 
His  Lordship  felt  the  pressure  of  the  conse- 
quences of  the  decision,  but  the  law  was  too 
well  settled  to  be  disregarded;  and  he  added: 
"  It  is  certainly  very  unfortunate,  that  a  stat- 
ute of  so  much  importance  should  have  been 
framed  with  so  little  attention  to  the  conse- 
quences of  some  of  its  provittioos.  It  is  said 
that  the  last  will  of  a  party  is  to  be  favorably 
construed,  because  the  testator  is  inops  connlh. 
That  we  cannot  say  of  the  Legislature;  but  we 
may  say  that  it  is  'magnaa  inter  ape*  inapt.'" 
(See,  ateo,  Dwiurris  on  Statutes.  673,  676.) 

The  counsel  then  proceeded  to  examine  other 
analogous  principles,  which  there  is  not  room 
to  insert. 

Mr.  Gushing  (Attorney-Oencral)  insisted  that 
the  Act  of  3d  March,  1851,  has  not  taken  away 
the  jurisdiction  of  the  Circuit  Court  to  hear 
and  determine  the  said  indictment  then  found 
and  pending. 

The  said  Act  of  3d  March,  1851,  did  not 
create  a  new  Circuit  Court.  It  created  a  new 
District  Court,  having  the  ordinary  powers  of 
the  District  Court  erf  the  United  States  within 
the  territory  assigned  to  it.  with  an  anomalous 
increase  of  jurisdiction;  but  it  left  the  then  ex- 
isting Circuit  Court  unrepealed,  In  hang  and 
activity. 

The  general  powers  of  the  then  existing  Cir- 
cuit Court  remained  unimpaired  as  to  cases 
begun  and  p(;nding;  its  future  jurisdiction  was 
limited  to  cases  originating  within  a  smaller 
territorial  district.  The  territory  within  which 
the  Circuit  Court  then  existing  should  exercise 
its  powers  over  new  suits  "and  prose-  [*478 
cutions  thereafter  to  be  instituted, was  lessened: 
but  the  powers  which  belonged  to  it  as  a  cir- 
cuit court,  and  as  common  to  all  the  other  Cir- 
cuit Courts  of  the  United  States  were  not  di- 
minished. 

The  general  rule  Is.  that  where  the  jurisdic- 
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tion  of  a  court  over  the  subject  matter  has  once 
Tested,  it  is  not  devested  bv  a  subsequent 
change  of  circumstance.  {Uhtted  States  v. 
Mvera,  2  Brock.,  516;  Morgan  v.  Morgan,  3 
Wheat.,  290;  MoUan  v.  Torrance,  9  Wheat., 
537:  CUirkev.  Matthmegon.  13  Pet..  165.) 

ThUR,  where  the  complainaots,  bein^  citizens 
of  a  Mtate  other  than  Kentucky,  sued  citizens  of 
the  State  of  Koitucky  io  the  Circuit  Court  of 
the  United  States  for  the  Kentucky  District, 
and  pending  the  suit  one  of  the  complainants 
voluntarily  removed  to,  and  became  a  citizen 
of,  the  State  of  Kentucky,  the  Supreme  Court 
of  the  United  States  decided  UDanimousIy 
"  t  hat  the  jurisdiction  of  the  court  having  once 
vested,  was  not  devested  by  the  cliange  of  resi- 
dence of  either  of  the  parties."  {Morgan' t 
Hart  V.  Morgan,  3  Wheat.,  208,  297.) 

There  are  no  words  )n  the  Act  of  186X  to  give 
it  a  retrospective  effect,  to  make  it  retroact 
upon  pending  suits  and  prosecutions,  rightfully 
commenced  in  the  pre-existing  and  continuing 
Circuit  Court.  To  give,  by  implication,  a  re- 
trospective effect  to  the  newly  created  District 
Court,  whereby  to  devest  a  pre  existing  and 
continuing  superior  Circuit  Court  of  its  cog- 
nizance over  suits,  actions  and  prosecutions 
rightfully  begun  therein,  and  undetermined, 
would  violate  the  rules  of  just  construction 
and  right  reasoning. 

Heretofore  when  a  Circuit  Court  has  been  es- 
tablished within  a  district  wherein  only  a  Dis- 
trict Court  bad  been  established  with  the  powers 
of  a  District  Court  and  of  a  Circuit  Court,  in 
order  to  devest  the  District  Court  of  its  cog- 
nizance of  cases  pending,  which  belonged  to 
the  proper  cognizance  and  jurisdiction  of  a  Cir- 
cuit Court,  and  transfer  them  into  the  newly 
created  Circuit  Court,  or  when  new  courts 
have  been  established,  whether  Circuit  Courts 
or  District  Courts,  and  it  was  intended  by  the 
Congress  of  the  United  States  to  transfer  cases 
pending  in  the  old  or  pre-existing  courts  into 
the  newly  created  courts,  there  to  be  heard, 
tried  and  deteimined,  it  has  been  deemed  nec- 
essary and  proper  to  employ  express  and  posi- 
tive enactments  to  effect  such  purposes,  and 
thev  have  been  used  invariably  to  that  end. 

Thus  in  the  Act  of  Congress  of  Idth  Febru- 
ary, 1801  (2  Stat,  at  Large,  80),  two  sections, 
viz. :  sees,  20  and  34,  were  introduced  as  spe- 
cially applicable.  This  Act  was  repealed  by  8th 
March,  1803  (2  Stat,  at  Large,  133),  and  the 
preceding  judicial  system  re-in.stated,  and  sec- 
tions 4  and  5  introduced  to  provide  for  the  case. 
479*]  "The  Act  of  34th  February,  1807  (3 
Stat,  at  Large,  490),  established  Circuit  Courts 
and  abridged  the  jurisdiction  of  the  District 
Courts  tn  the  District  of  Kentucky,  Tennessee, 
and  Ohio,  and  sec.  8  provided  for  the  transfer 
of  cases. 

The  Act  of  April  20tb,  1818  (3  Stat,  at  Large, 
463).  divided  Pennsylvania  into  two  districts, 
and  sections  4  and  6  provided  for  the  transfer 
of  cases. 

The  Act  of  3fan!l»  10th.  1834  (4  Stat,  at 
Large.  9),  divided  Alabama  Into  two  districts, 
and  sec.  5  made  the  necessary  provisions. 

The  Act  of  3d  Alarch.  1687  (S  Slat,  at  Large, 
176),  erected  twelve  new  Circuit  Courts.  The 
third  and  fourth  sections  provided  for  this  case. 

In  these  six  statutes.  last  quoted,  we  have  ex- 
amples of  two  daaooB,  relative  to  the  diviriODs 


of  districts  and  the  establishment  of  courts 
therein :  one  class  containing  enactments  for 
transferring  cases,  begun  and  pending  in  one 
District  Court,  to  another  District  Court,  es- 
tablished in  a  part  of  the  territory  formerly 
composing  one  district;  the  second  class  o>d- 
tainia^  express  provisions  to  take  away  the  ju- 
risdiction of  District  Courts,  acting  as  Circuit 
Courts,  over  cases,  civil  and  crinmiBl,  b^un 
and  pending  in  such  inferior  District  Conrtt, 
and  to  transfer  Uie  cognizance  thereof  to  the 
superior  ClrcuitCourts  newly  estaMisbed  in  the 
same  districts. 

If  positive  enactments  were  necessary  and 

E'  roper  to  devest  the  jurisdiction  of  inferior 
district  Courts  over  causes,  actions  and  pleas 
rightfully  begun  and  pending  therein,  and  to 
transfer  the  cognizance  thereof  to  superior 
Circuit  Courts  newly  established  in  tbesame  dis- 
tricts, a  fortiori,  express  and  positive  enact- 
ment would  be  necessary  to  devest  the  juris- 
diction of  a  Superior  Court  over  cases  righuully 
begun  and  pending  therein,  and  to  transfer  the 
cognizance  thereof,  from  such  existing  contin- 
uing Superior  Court,  to  an  inferior  Disarlct 
Court  newly  established  within  the  same  tenl- 
tory  which  composed  the  district  when  the  pro- 
ceeding  was  instituted  in  the  Circuit  Court. 

We  have  examples  of  legislation  by  Congress 
by  which  new  judicial  districts  have  been 
formed  out  of  the  old,  with  total  silence  as  to 
the  cognizance  of  actions  or  prosecutions  pend- 
ing  in  the  old,  viz. : 

The  Act  of  April  9th,  1814  (8  Stat  at  Larse, 
180).  and  the  Act  of  February  21st,  ifeS 
(8  Stat,  at  Large,  726).  In  these  Acts,  cases 
were  left  to  be  heard,  tried  and  determined 
under  the  general  rule  that  when  once  the 
jurisdiction  of  a  court  has  rightfully  attached 
by  action,  writ  or  prosecution,  instituted,  it  is 
not  devested  by  chanse  of  drcumstaoces,  I9 
mere  implication,  or  clberwise  than  by  express 
enactment. 

•The  two  AcU  of  May  36lh,  1834  [MSO 
(4  Stat,  at  Large,  50.  and  May  26th,  1824,  14 
Stat,  at  Large,  48).  took  away  certain  coun- 
ties and  attached  them  to  another  district,  and 
no  special  provision  was  Ihou^t  neoeasaiy 
respecting  cases  then  pending. 

Furthermore,  we  have  examples  of  the  l^is- 
lation  of  the  Congress  of  the  United  States  in 
dividing  one  judicial  district,  in  the  States  of 
North  Carolina,  into  three  judicial  districts: 
thereafter,  in  consolidating  the  three  intr  tme, 
and  afterwards  in  dividing  Oiat  one  into  three 
judicial  districts,  viz. : 

The  Act  of  the  9th  June.  1794  (1  Stat.  U 
Large,  8»6);  the  Act  of  8d  March,  1797(1  Slat, 
at  Large.  518);  the  Act  of  29th  April,  1803 
(2  Stat,  at  Large,  156).  In  these  Acts  there  ai» 
provisions  that  there  shall  be  no  failure  of  jus- 
tice by  abatement  or  discontinuance  of  the 
process  or  lapse  of  jurisdiction. 

The  Act  of  8d  April  1794  (1  Stat,  at  I.Arge. 
852),  transfers  jurisdiction  from  one  court  to 
another  and  provides  for  the  trial  of  cases. 

The  various  Acts  of  Congress  for  dividing 
judicial  districts,  and  for  taking  off  territories 
or  counties  from  one  judicial  district  and  add- 
ing them  to  another,  and  for  consolidation  of 
judicial  districts  into  one,  and  again  for  divid- 
ing that  one  into  several,  and  for  creating  new 
court*  by  iU»Ushing  some  pre-existing,  aod 
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substituting  others  in  their  stead,  when  com- 
pared each  with  the  others,  evince  beyond 
doubt,  that  the  I^eKislature,  in  framing  those 
statutes,  understood  and  acted  upon  the  fol- 
lowiog  principles  and  rules  of  law,  viz. : 

Ist.  That  to  abolish  the  jurisdiction  of  one 
existing  and  contiuuing  court  over  any  of  the 
subjects  originally  committed  to  its  cognizance, 
and  to  transfer  such  jurisdiction  to  another 
court,  it  was  necessary  and  proper  to  use 
words  aptly  and  clearly  expressive  of  such  in- 
tent 

2d.  That  when  the  jurisdictiou  of  a  court 
had  once  rightfully  vested  over  a  cause  begun 
and  pending,  it  was  not  devested  by  change 
of  circunuitance.  but  continued  with  the  court, 
until  plainly  taken  away  by  the  Legislature,  or 
nntil  the  court  itself  was  abolished. 

By  these  rules  the  Acts  of  the  Legislature 
are  to  be  construed.  Otherwise  the  most  un- 
expected, inconvenient,  nay,  calamitous  con- 
sequences would  result,  with  miserable  con- 
fusion of  all  justice. 

If  taking  off  territory  from  one  judicial  dis- 
trict and  adding  lo  another  ipso  facto  abrogates 
the  jurisdiction  of  the  courts  (district  ana  cir- 
cuit) holden  for  such  diminished  district,  over 
cases  then  pending  and  orif^ated  in  such  ter- 
ritory so  taken  from  one  judicial  district  and 
added  to  another,  then  the  people  of  Virginia, 
of  New  York,  and  of  Pennsylvania,  would 
have  been  thrown  into  a  strange  predicament. 
48 1  •]  *The  statutes  before  cited  for  dividing 
the  judicial  districts  in  Virginia,  New  York  and 
Pennsylvania,  respectively,  and  afterwards  for 
dimimshing  the  one  and  enlarging  the  other 
in  each  State,  made  no  special  provision  for, 
bat  were  silent  as  to,  cases  then  pending.  The 
courts  wherein  they  were  pending,  supposing 
tbciir  jurisdiction  to  have  continued,  went  on  to 
hear  and  determine  them.  But  if  the  doctriue 
now  contended  for  by  the  counsel  for  Dawson 
18  to  prevail,  the  said  courts  hud  no  jurisdic- 
tion; tlteir  decisions  are  absolutely  void,  con- 
fa*  no  right,  bar  no  right,  and  alt  concerned  in 
executing  them  were  trespassers;  for  such  are 
the  consequences  of  decisions  and  sentences  of 
courts  not  having  jurisdiction.  (SUiott  v.  Peir- 
sai.  1  Pet.,  340;  Wm  v.  Withert,  3  Craoch, 
»a7;  BotBY.  Hmdy.  4  Cranch,  269.) 

A  question  arose  upon  the  before-mentioned 
Act  of  1824,  May  l^tta,  taking  away  certain 
counties  from  the  Eastern  District  of  Pennsyl- 
vania and  adding  them  to  the  western  district, 
in  an  action  of  ejectment  pending  in  Uie  Cir- 
cuit Court  for  the  District  of  Pennsylvania,  for 
land  lying  in  Union  County,  one  of  the  coun- 
ties so  taken  from  the  eastern  and  added  lo  the 
western  district.  Tlie  questioD  was  made  at 
Che  first  sitting  of  the  Circuit  Court  for  the 
District  of  Pennsylvania  after  the  passage 
of  the  Act  of  lH'i^,  whether  the  said  eject- 
ment so  instituted  and  pending  at  the  passage 
of  that  Act  should  be  retained  in  the  Circuit 
Court,  or  be  sent  to  the  Western  District  Court, 
acting  as  a  Circuit  Court.  Upou  argument,  ifr. 
AMaoSaie  JutUee  Washington  and  Judge  Peters 
'decided  that  the  case  shonld  be  retiuoed; 
tbe  said  Act  had  not  transferred  it  to  the  west- 
cm  district.  {Lemea  of  Rhodet  and  Snyder 
v.  8din,  4  Wash.  C.  C,  786.) 

To  combat  this  decision,  the  counsel  for  the 
accused  cites  the  cases  of  Piequ^  y.  Suutn,  6 
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Mason.  85,  and  Totand  v.  Sprague.  12  Pet., 
800,  The  case  of  Pioguet  v.  Swan  is  cited  to 
'  prove  "  that  title  to  real  estate,  by  the  general 
principles  of  law,  can  be  litigated  <mlj  in  the 
state  where  tbe  land  lies,  and  where  the-process 
may  ^o  to  find  and  reach  the  land  and  enforce 
the  title  of  the  party."  Tliis  extract,  quoted 
b^  the  counsel  for  the  accused,  is  connected 
with  the  next  preceding  and  tbe  next  succeed- 
ing sentence,  to  actions,  in  their  nature, ' '  pure- 
ly local;"  and  immediately  afterwards  Judge 
Story  explains  himself  further,  by  saying,  "col- 
lateral suits  for  other  purposes,  binding  the 
conscience,  or  controlling  the  acts  of  the  party 
personally,  may  be  brought  and  decided  else- 
where." {6  Mason,  4a.)  The  case  did  not  in- 
volve the  question  of  a  rightful  jurisdiction 
vested,  and  sought  to  be  devested  by  matter 
subsequent.  It  was  a  case  brought  in  the  fed- 
eral court,  and  District  of  MaMachusetts,  by  an 
alien,  against  a  citizen  of  tbe  United  States,  then 
out  of  the  United  States,  but  late  of  tbe  City  of 
Boston,  by  color  of  tbe  *state  law  and  a  P482 
process  called  the  trustee  process,  or  foreign 
attachment,  and  returned  by  the  marshal  that 
he  had  attached  the  real  estate  of  tbe  defend- 
ant in  the  Dlrtriet  of  Massachusetts,  summoned 
the  supposed  trustees  and  agent  of  the  defend- 
ant. Swan,  but  that  "the  said  Swan  has  not 
been  an  inhabitant  or  resident  of  this  district 
(Massachusetts)  for  three  years  last  paHt."  Sucli 
a  suit,  Jtu^e  Stcry  decided,  could  not  be  so 
commenced  in  tbe  federal  court  contraiy  to  the 
federal  law,  although  allowed  by  tbe  law  of 
the  State  of  Massachusetts. 

In  Pimn  v.  Lord  BcUtimore,  in  the  High 
Court  of  tbe  Chancery  of  England,  respecting 
the  title  to  land  iu  Maryland,  Lord  Hardwlck 
decided  that  it  was  no  objection  to  the  decree 
for  settling  the  right  between  tbe  parties,  that 
the  land  was  in  Maryland,  aud  not  itself  to  be 
reached  by  the  process  of  that  court.  {Penn  v. 
Bal&turre,  1  Ves.,  4M,  45S.) 

By  tbe  6tb  section  of  tbe  Act  of  8d  March, 
1797  (1  Statutes  at  Large,  by  L.  &  B.,  p.  516, 
chap.  20),  writs  of  execution,  upon  any  Judg- 
ment obtained  for  the  use  of  the  Unitea  Stales 
in  one  state,  may  run  and  be  executed  in  any 
other  state,  or  in  any  of  the  territories  of  the 
United  Stat«.  Subpcenas  for  witnesses  may 
run  from  one  district  to  any  other,  by  Act  of 
March  2,  1798  (Statutes  at  Large,  by  L.  A  B., 
p.  886,  chap.  22,  sec.  6).  And  executions"  up- 
on judgments  or  decrees  obudned  in  any  of 
the  District  or  Circuit  Courts  of  tbe  United 
States,  in  any  one  state,  which  shall  have  been', 
or  may  hereafter  be,  divided  into  two  judicial 
districts,  may  run  and  be  executed  In  any  part 
of  such  state."  (Act  of  20th  May,  1826,  4 
Statutes  at  Large,  by  L.  &  B.,  p.  184,  chap. 
128.}  So  that  the  question  of  jurisdiction  was 
not  mvotved  in  the  case  of  I^uet  v.  Swan; 
but  only  the  sufficiency  of  the  process  by  for- 
eign attachment  against  the  absentee,  not  served 
personally  with  the  process,  to  entitle  the 
plaintiff  to  judgment  by  default. 

The  case  of  Toland  v.  i^ctgue,  12  Pet.,  800, 
cited  by  the  counsel  of  tiie  accused,  was  not  a 
case  of  jurisdiction  once  righfuUy  vested  and 
sought  lo  be  devested  by  matter  subsequent; 
but  a  question  whether,  according  to  the  Acts 
of  Congress,  a  citizen  of  Pennsylvania  could 
commence  a  suit  in  tbe  Circuit  Court  of  the 
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United  States  for  the  Eastern  District  of 
PennsylvanU.  by  process  of  attachment  of 

Eroperty  within  the  State  (as  authorized  hy  a 
iw  the  State),  belonging  to  the  absentee, 
wlio  was  a  citizen  of  the  State  of  Massachu- 
setts. The  defendant  appeared  and  pleaded  to 
Issue,  having  moved  to  quash  the  process.  The 
court  below  rendered  Judgment  in  chief  forthe 
piaintiff  for  his  demand.  This  court  decided 
that  the  process  of  attachment  had  issued  im- 
properly: but  as  the  defendant  had  appeared 
and  pl^uied  to  issue,  this  court  said: 
483*]  •"Now.  if  the  case  were  one  of  a  want 
of  jurisdiction  in  the  court,  it  would  not,  accord- 
ing to  the  well-established  principles,  be  com- 
petent for  the  parties  by  any  act  of  theirs  to 

five  it.  But  that  is  not  the  case.  The  court 
ad  jurisdiction  over  the  parties,  and  the  mat- 
ter in  dispute ;  the  objection  was,  that  the  party 
defendant  not  Iwing  an  inhabitant  of  Pennsyl- 
Tania,  nor  found  therein,  personal  process  could 
reach  him;  and  that  the  process  of  attachment 
could  only  be  issued  properly  against  a  party 
under  circurastances  which  subjected  him  to 
process  in  pertonam.  Now,  this  was  a  per- 
sonal privilege  or  exemptira  which  it  was  com- 
petent for  the  party  to  waive,  .  .  and 
that  appearing  and  pleading  will  prove  that 
waiver.'^  (13Pet.,  880,  831.)  And  thereupon 
the  judgment  was  affirmed. 

These  cases  do  not  shake  the  opinion  in 
the  case  of  Bhode»  v.  Selin,  4  Wash.  C.  C,  725. 
The  principle  on  which  it  stands,  that  a  juris- 
diction once  rightfully  vested  is  not  devested 
by  after  circumstances,  but  only  by  express 
transfer  to  some  other  tribuoal,  or  by  express 
repeal,  is  sustained  by  the  case  of  Morgan't 
Heira  v.  Morgan.  2  Wheat..  397;  TyreU  v.  Roun- 
tree.  7  Pet.,  467,  468. 

The  conclusion  in  the  case  of  Rhode*  v.  Selin, 
and  which  is  here  maintained,  is  not  a  uovelly 
or  anomaly,  as  seems  to  be  assumed  in  behalf 
of  the  defendant;  it  is  but  a  single  instance 
of  a  general  doctrine  of  statute  construction, 
which  is  this: 

If  part  of  a  defined  territory,  having  func- 
tions or  duties  political,  judicial,  munldpal  or 
other;  be  separated  from  it,  either  by  annexation 
to  another,  or  by  being  converted  into  a  new 
political,  judicial,  municipal  or  other  entity, 
then  the  remaining  part  of  the  territory,  or  the 
former  public  body,  retains  all  its  pioperty. 
powers,  rights  and  privileges,  and  renuins  sub- 
ject to  all  its  obligations  and  duties,  unless  some 
express  provisionii  to  the  contrary  he  made  by 
the  Act  authorizing  the  separalion. 

The  counsel  for  the  accused  relies  upon  the 
Constitution  of  the  United  States  as  amended, 
for  an  argument  agiUnst  the  jurisdiction  of  the 
Circuit  Court  of  Arkansas. 

The  Constitution,  in  art.  8,  sec.  3.  provides: 
"The  trial  of  all  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  jury;  and  such  trial 
shall  be  held  in  the  sXtM  where  the  said  crimes 
shall  have  been  committed ;  but  when  not  com- 
mitted within  any  state,  the  trial  shall  be  at 
such  place  or  places  as  the  Congress  may  by 
law  have  directed." 

This  provision  authorized  the  Act  of  Con- 
gress, which  preBcribe<l  that  the  trial  of  the 
crime  charged  in  the  indictment  as  committed 
in  the  Indian  country,  out  of  the  limits  of  any 
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state,  should  be  bad  in  the  Circuit  Court  of  Ar- 
kansas. 

The  6th  article  of  the  amendments  to  the 

Constitution,  that  *"  the  accused  shall  [*484 
enjoy  the  right  to  a  speedy  and  public  trial,  by 
an  impartial  jury  of  the  state  and  district  where- 
in the  crime  shall  have  been  committed,  whidi 
district  shall  have  been  previously  ascertabed 
by  law,"  does  not  conflict  with  the  law  for  de- 
flning  the  place  and  district  for  the  trial  of 
Dawson.  He  committed  the  crime  io  no  itaie. 
He  was  indicted  within  a  district  defined  and 
ascertained  by  law  before  the  crime  Itself  wss 
committed;  thereff^re  within  the  letter  and 
within  the  spirit  and  meaning  of  the  Constitu- 
tion, howsoever  the  words — "which  district 
shall  have  been  previously  ascertained  t>y  law"' 
— may  be  construed  to  mean  hefm«  the  crime 
was  committed,  or  before  the  trial.  The  Con- 
stitution does  not  intend  that  crimes  committed 
by  citizens  of  the  United  Stales  on  board  of  oar 
vessels  on  the  high  seas,  or  out  of  any  state,  or 
In  the  Indian  nations  and  tribes  within  the 
United  States,  should  go  unpunished. 

This  amendment  of  the  Constitution  applies 
only  where  the  offense  has  been  committed  in 
a  state.  Then  the  trial  must  be  in  that  state,  sad 
the  district  "pieviously  ascertained  by  Isw" 
must  be  within  that  state.  But  where  the  crime 
is  not  committed  in  any  state  of  this  Union,  the 
trial  may  he  wherever  within  the  jurisdictioo 
of  the  United  States  the  Congress  snail  1^  lav 
direct. 

Finally,  it  is  insisted  for  the  United  Slates 
that  the  jurisdiction  vested  rightfully  in  the 
Circuit  Court  of  Arkansas,  by  the  indlctmcait 
therein  found:  and  as  that  court  is  In  being, 
unrepealed,  and  continuing  in  full  power  and 
activity  as  a  Circuit  Court  of  the  United  States, 
that  jurisdiction  and  i.-ognizance  to  try  the 
crime  charged  In  the  indictment  continues;  that 
it  ia  neither  abrogated  nor  transferred  to  any 
other  tribunal  by  the  said  suhaeqaent  Act  of 
1U51.  If  the  Le^ature  had  intended  to  trans- 
fer the  cognizance  of  pending  cases,  dvil  or 
criminal,  they  would  have  used  the  ez|»w 
words  and  enactments  to  that  end,  which  they 
had  employed  In  so  many  previous  like  cases. 

Mr.  Jtutiee  Nelaou  delivered  the  opinion  of 

the  court; 

The  defendant  wss  indicted,  in  the  Circuit 
Court  of  the  United  Stales  for  the  District  of 
Arkansas,  for  the  alleged  murder  of  ooe  Sea- 
bom  Hill,  in  the  Indian  country  west  of  the 
State  of  Arkansas. 

The  defendant  is  a  white  man.  and  so  ww 
Hill,  the  deceased. 

At  a  Circuit  Court  held  at  the  City  of  Little 
Rock,  on  the  28th  of  April,  1868.  the  Indtet- 
ment  came  on  for  trial  before  the  judges  of  that 
court;  whereupon  a  motion  was  made,  on  be- 
half of  the  defendant,  to  quash  the  indictment, 
for  want  of  jurisdiction  of  the  court  to  try  the 
same. 

And  upon  the  argument,  the  judges  being 
divided  in  opinion,  *the  following  ques- [*48D» 
tioQ  was  certified  to  this  court  for  its  decision : 

I .  Did  the  Act  of  Congress  entitled  ' '  An  Act 
to  divide  the  District  of  Arkansas  into  two  Ju- 
dicial dislricu,"  approved  the  8d  of  March. 
1851.  by  which  the  Western  District  of  Arkan 
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sas  was  created,  take  away  the  power  and 
JurifldictioD  of  ihe  Circuit  Court  of  the  United 
States  (or  the  Easiem  District  to  try  the  iodict- 
ment  peadinc  against  the  prtscmer,  James  h. 
Dawson,  a  white  man,  round  In  the  Circuit 
Court  of  the  United  States  for  the  District  of 
ArlLanaas,  by  a  grand  Jury  impaneled  od  the 
10th  April,  1846,  for  feloniously  killing  Seaborn 
'  Hill,  a  white  man,  on  the  8th  of  July,  1844,  in 
the  country  belonging  to  the  Creek  nation  of 
Indians  west  of  Arkansas,  and  which  formed 
a  part  of  the  Indian  country  annexed  to  the 
hidicial  district  of  Arkansas,  by  the  Act  of 
Congress  approved  on  the  17th  of  June,  1844. 
"An  Act  supplementary  to  the  Act  entitled 
'  An  Act  to  regulate  trade  and  intercourse  with 
Indian  tribes,  and  to  preserve  peace  on  the 
frontiers,' "  passed  SOtfa  of  June,  1884. 

To  state  the  question  presented  for  our  decis- 
ion in  a  more  simple  form,  it  is  Oiis:  At  the 
time  the  State  of  Arkansas  composed  but  one 
judicimi  district,  in  which  the  federal  courts 
were  held,  the  Indian  country  lying  west  of  the 
State  was  annexed  to  it  for  the  trial  of  crimes 
committed  therein  by  persons  other  than  In- 
dians. In  this  condition  of  the  jurisdiction  of 
these  courts,  the  crime  in  question  was  com- 
mitted in  the  Indian  countiy,  and  the  indict- 
ment found  in  the  Circuit  Cfourt.  at  ttie  April 
Term,  1845,  while  sitting  at  the  City  of  Little 
Rock,  the  place  of  holding  the  court. 

Subsequent  to  lliis,  the  State  was  divided  into 
two  judicial  districts,  the  one  called  the  East- 
em,  the  other  the  Western  District  of  Arkan- 
sas. The  Indian  country  was  attached  to  and 
has  since  belonged  to  the  western  district.  The 
question  presented  for  our  decision  is,  whether 
or  not  the  Circuit  Court  for  the  Eastern  District 
ts  competent  to  try  this  indictment,  since  change 
in  the  arrangements  of  the  districts. 

By  the  34th  section  of  Act  of  Congress,  June 
80th.  18tf4  (4  Stat,  at  Large,  783),  it  was  pro- 
vided, that  all  that  part  of  the  Indian  countty 
west  of  the  Mississippi  River,  bounded  north 
the  northern  boundary  of  lands  assigned  to 
the  Osage  tribe  of  Indians:  west  by  the  Mexican 
possessions;  south  by  Red  River,  and  east  by 
the  west  line  of  the  Territory  of  Arkansas,  and 
State  of  Missouri,  should  be  annexed  to  the  ter- 
ritorial government  of  Arkansas,  for  the  sole 
purpose  of  carrying  the  several  pronsions  of 
Uie  Act  into  effect.  And  the  39th  section  en- 
acted, Uiat  80  much  of  the  laws  of  the  United 
Stales  as  provides  for  the  punishment  of  crimes 
486*]  committed  within  an^  place  within  *the 
sole  and  excluHive  jurisdiction  of  the  Uhited 
States,  shall  be  in  force  in  the  Indian  country, 
provided  the  same  shall  not  extend  to  crimes 
committed  by  one  Indian  against  the  person  or 
property  of  another  Indian. 

The  Act  of  Congress,  June  7th,  1844  (5  Stat, 
at  Lrtirge,  680).  which  was  enacted  after  the 
Territory  of  Arkansas  ttecame  a  State,  pro- 
vided, that  the  courts  of  the  United  States  for 
the  District  of  the  State  of  Arkansas,  should 
be  vested  with  the  same  power  and  Jurisdiction 
to  punish  crimes  committed  within  the  Indian 
country  designated  in  the  d4th  section  of  the 
Act  of  1884.  ami  therein  annexed  to  the  Terri- 
tory of  Arkansas,  as  were  vested  in  the  courts 
of  the  United  Stat^  for  said  territory  before 
(he  same  became  a  State;  and  that,  for  the  sole 
purpose  of  carrying  the  Act  into  eflfect,  all  that 
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Indian  country  theretofore  annexed  by  said 
24lb  section  to  the  said  Territory,  should  be  an- 
nexed to  the  State  of  Arkansas. 
*  As  we  have  already  staled,  the  crime  fn  ques- 
tion was  committed  In  this  Indian  country  after 
it  was  annexed,  for  the  purposes  stated,  to  Uie 
State  of  Arkansas;  and  the  indictment  wa» 
found  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Arkansas,  which,  we  have 
seen,  was  co-extensive  with  the  State.  And 
if  no  change  had  taken  place  in  the  arrange- 
ment of  the  district,  before  the  trial,  there 
could,  of  course,  have  been  no  question  as  ta 
the  Jurisdiction  of  the  court. 

But  by  the  Act  of  Congress,  8d  March,  1851, 
it  was  provided,  that  the  counties  of  Benton  and' 
eight  others  enumerated,  and  all  that  part  of 
the  Indian  country  annexed  to  the  State  of  Ar- 
kansas for  the  purposes  stated,  should  constil  ute 
a  new  judicial  district,  tobestyled  "The  Went- 
em  District  of  Arfeansaa,"  and  the  reddue  of 
said  State  should  be  and  remain  a  Judicial  dis- 
trict, to  be  styled  **  The  Eastern  District  of  Ar- 
kansas. " 

The  3d  section  provides,  that  the  Judge  of 
the  District  Court  should  hold  two  terms  of 
his  court  in  this  western  district  in  each  year 
at  Van  Buren,  the  county  seat  in  Crawford 
County.  And  the  third  confers  upon  blm,  in 
addition  tojthe  ordinary  powers  of  a  District 
Court,  jurisdiction  within  the  district,  of  all' 
causes,  civil  or  criminal,  except  appeals  and 
writs  of  error,  which  sro  cognizable  before  a 
Circuit  Court  of  the  United  States.  The  fourth 
provides  for  the  appointment  of  a  district  at- 
torney and  marshal  for  the  district,  and  also 
for  a  clerk  of  the  court. 

It  will  be  seen,  on  a  careful  persual  of  this 
Act,  that  it  simply  erects  a  new  judicial  dis' 
trict  out  of  nine  of  the  western  counties  in  the 
State,  together  with  the  Indian  country,  and 
confers  on  the  District  Judge,  besides  the  ju- 
risdiction already  possessed,  circuit  court  pow- 
ers within  the  district,  subject  to  the  limitation 
as  to  appeals  and  writs  of  error;  leaving  the 
powers  and  jurisdiction  *of  the  Circuit  i*487 
.  and  District  Courts  as  they  existed  in  the  re- 
maining portion  of  the  State,  untouched. 
These  remain  and  continue  within  the  dis- 
trict aftei'  the  change,  the  xame  as  before; 
the  only  effect  being  to  restrict  the  terri- 
tory over  which  the  jurisdictkm  extends. 
Hence  no  provision  Is  made  as  to  the  time  or 
place  of  holding  the  Circuit  or  District  Courts, 
in  the  district,  or  in  respect  to  the  officers  of 
the  courts,  such  as  district  attorney,  marshal, 
or  clerk,  or  for  organizing  the  couru  for  the 
despatch  of  their  buHioess.  These  are  all  pro- 
vided for  under  the  old  organization,  i  (6  Stat, 
at  Large,  50,  51,  176.  177.  178.) 

We  do  not,  therefore,  perceive  any  objection 
to  the  Jurisdiction  of  these  courts  over  cases 
pending  at  the  time  the  change  took  place, 
civil  and  criminal,  inasmuch  at*  the  erection  of 
the  new  district  was  not  intended  to  affect  it  in 
respect  to  such  cases,  nor  has  it,  in  our  judg- 
ment, necessarily  operated  to  deprive  them  of  it. 

It  has  been  supposed  that  a  provision  in  the 
sixth  amendment  of  the  Constitution  of  the 
United  States  has  a  bearing  upon  this  question, 
which  provides,  that  "In  all  criminal  prosecu- 
tions, the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  Impartial  Jury  of 
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the  state  and  dietricl  vherein  the  crime  shall 
have  been  committed,  which  diauict  shiUl  hare 
beea  prevtously  aecertalned  1^  law."  The 
argument  ts,  that  since  the  erection  of  the  new 
district  outK)f  the  nine  western  counties  in  the 
8late,  together  with  the  Indian  country,  it  is 
□ot  competent  for  the  Circuit  Court,  in  view  of 
this  amendment,  to  try  the  prisoners  within  the 
remaining  portion  of  the  old  district,  ioasmuch 
as  that  amendment  requires  the  district  within 
which  the  offense  is  committed,  and  the  trial 
fe  to  be  bad,  must  be  ascertained  and  fixed  pre- 
vious to  the  commission  of  the  offense. 

But  it  will  be  seen  from  the  words  of  this 
amendment,  that  it  applies  only  to  the  case  of 
offenses  comoiitted  within  the  limits  of  a  state; 
and  whatever  might  be  our  concluaiou  if  this 
offense  had  been  committed  within  the  State 
of  Arkansas,  it  is  sufllcient  here  to  say,  so  Car 
as  it  respects  the  objection,  that  the  off&ise  was 
committed  out  of  its  limit,  and  within  the  In- 
dian country. 

The  language  of  the  amendment  is  too  partic- 
ular and  specific  to  leave  any  doubt  about  it : 
"The  accused  shall  enjoy  the  rifiht  to  a  speedy 
and  public  trial  by  an  impartial  jury  of  the 
stale  and  district  wherein  the  crime  shatl  oe 
committed,  which  district  shall  have  been  pre- 
viously ascertained  by  law." 

The  only  regulation  in  the  Constitution,  as 
it  respects  crimes  committed  out  of  the  limits 
of  a  stale,  is  to  be  found  in  the  8d  art.,  sec.  2. 
of  the  Constitution,  as  follows:  "  The  trial  of 
crimes,  expect  in  cases  of  impeachment,  shall 
488*]  be  by  jury,  and  such  trial  *aball  be 
held  in  the  state  where  the  said  crimes  shall 
have  been  committed;  but  when  not  committ^ 
within  any  stale,  the  trial  shall  be  at  such 

Elace  or  places  as  the  Congress  may,  by  law, 
ave  directed." 

Accordingly,  in  the  Srst  Crimes  Act,  passed 
April  80. 17W,  sec.  8  (t  Statutes  at  Large,  p. 
114),  it  was  provided,  that  "  the  trial  of  crimes 
committed  on  the  high  seas,  or  in  any  place 
out  of  the  jurisdiction  of  any  particular  state, 
shall  be  in  the  district  where  the  offender  is  ap- 
prehended, or  into  which  he  may  first  be 
brought." 

A  crime,  therefore,  committed  against  the 
laws  of  the  United  States,  out  of  the  limits  of 
a  slate,  Is  not  local,  but  may  be  tried  at  such 
place  as  Congress  shall  designate  by  law. 

This  furnishes  an  answer  to  the  argument 
against  the  jurisdiction  of  the  court,  as  it  re- 
spects venue,  trial  in  the  county,  and  jury 
from  the  vicinage,  as  well  as  in  respect  to  the 
necessity  of  paitlcular  or  fixed  districts  before 
ibs  offense. 

These  considerations  have  no  application  or 
bearing  upon  the  question. 

In  this  case,  by  the  annexation  of  the  Indian 
countrv  to  the  State  of  Arkansas,  in  pursuance 
of  the  Act  of  1844,  for  the  punishment  of  crimes 
committed  in  that  country,  the  place  of  indict- 
ment, and  trial  was  in  the  Circuit  Court  of  the 
United  States  for  that  state,  in  whi<^  the  indict- 
ment has  been  found,  and  was  pending  in  18S1 , 
when  the  Western  District  was  set  off;  and  as 
that  change  did  not  affect  the  Jurisdiction  of 
the  court,  as  it  respected  pending  cases,  but 
remained  the  same  alter  the  alteration  of  the 
district  as  before,  it  follows  that  the  trial  of  the 
indictmoit  in  this  court  will  be  at  the  place  and 
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in  thecourt  as  prescribed  by  law.  which  is  all  that 
ts  reqtdred  in  the  case  of  an  c^nae  eonunitted 
out  of  the  limits  of  a  stale. 

We  shall  direct,  therefore,  an  answer  in  the 
negative,  to  be  certified  to  the  court  below,  to 
the  first  question  sent  up  for  our  decision,  as 
we  are  of  opinion  the  court  possesses  jurisdic- 
tion to  hear  and  give  judgment  on  the  indlc^ 
ment. 

The  second  question  sent  up  in  the  divincm 
of  opinion  is  as  follows: 

Can  the  District  Court  of  the  United  Sutcs 
for  the  Western  District  of  Arkansas  take  ju- 
risdiction of  the  case  aforesaid,  upon  the  indict- 
ment aforesaid  so  found,  in  the  year  1846,  in 
said  Circuit  Conrt  for  the  District  of  Arkan 
sas. 

As  our  conclusion  upon  the  first  questicm  su- 
persedes the  necessity  of  passing  upon  the  sec 
ond,  H  will  be  unnecessary  to  examine  it,  abd 
shall,  therefore,  confine  our  answer  and  certifi- 
cate to  the  court  below  to  the  first. 

*Mr.  Justiee  McLean  dissmting.  [*489 

Mr.  Juttiee  McXiean : 

The  facts  and  law  of  this  case,  as  I  under- 
stand them,  have  led  me  to  a  different  conclu- 
sion from  that  of  a  majority  of  the  court.  The 
twenty-fourth  section  of  the  Act  of  the  80th 
June,  1834,  after  making  various  provisfona 
dpfining  the  limits  of  the  Indian  country,  and 
imposing  penalties  for  several  offenses  by  white 
persons,  provides,  "  that  for  the  sole  purpose 
of  carrying  this  Act  into  effect,  the  Indian 
country,  bounded  east  by  Arkansas  and  Mis- 
souri; west  by  Mexico;  north  by  the  Osage 
country,  and  south  by  Red  River,  shall  be,  and 
hereby  is  annexed  to  the  Territory  of  Arkan- 
sas." 

On  the  8th  of  July,  1844.  a  murder  was  com- 
mitted at  the  Creek  agency,  in  the  Creek  coun- 
try ,  west  of  Arkansas,  for  which  the  grand  jury 
found  a  bill  of  indictment  in  the  Circuit  Coiiit 
of  Arkansas,  at  April  Term,  1845. 

By  an  Act  of  March  S,  1851,  it  is  provided, 
"  that  from  and  after  the  passage  of  this  Act, 
the  counties  of  Benton,  Washington,  Crawford, 
Scott,  Polk,  Franklin,  Johnson,  Madison  and 
Carroll,  and  all  that  part  of  the  Indian  oountiy 
lying  within  the  present  judicial  district  of  Ar- 
kansas, shall  (institute  a  new  judicial  district, 
to  be  styled,  the  Western  District  of  Arkanaas; 
and  the  residue  of  said  State  shall  be  and 
remain  a  judicial  district,  to  be  styled,  the  Kutt- 
em  District  of  Arkansas. 

After  the  division  of  the  district,  Dawson, 
the  defendant,  was  arrested  for  the  allc^ 
murder;  and  the  question,  whether  the  CirniU 
Court  of  the  United  States,  ritling  within  the 
Eastern  District,  has  jurisdiction  to  try  the  case, 
has  been  referred  to  this  court. 

When  the  offense  was  committed,  and  the 
indictment  was  found,  the  District  of  Arkansas 
included  the  S|ate  and  the  Indian  country  de- 
scribed; but  when  the  defendant  was  arraited. 
and  the  case  was  called  for  trial,  and  the  Dis- 
trict had  been  divided ;  and  the  question  to  rdnd 
in  the  Eastern  District,  the  murder  havlnv  been 
committed  in  the  Western. 

In  the  Act  dividing  the  district.  Congress  had 
power  to  provide  that  all  offenses,  commiued 
in  the  disUict  before  the  dividon,  should  be 
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tried  In  the  Eastern  Oiatrict.  But  do  such  pro- 
visioD  being  made,  the  question  is,  whether  the 
Jurisdiction  ma7  be  exercised  in  tbitt  dlstilct 
without  it. 

^nce  the  diviBion  of  the  district,  capital  pun- 
ishments have  been  inflicted  in  the  Western 
District  for  offenses  committed  before  the  di- 
vision. This  deprived  the  accused  of  no  rights 
which  they  could  claim  under  the  Constitution 
of  the  United  States,  or  the  laws  of  the  Union. 
490*]  The  rizth  article  of  the'ameDdment  to 
the  GoiistitulioQ  declares  tliat.  "  in  all  criminal 
proeecu^ons,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial 
jury  of  the  state  and  district  wherein  the  crime 
shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law." 

As  the  State  and  district  are  connected  by  the 
copulative  conjunction,  in  this  provision,  the 
case  before  us  is  not  technically  within  it.  The 
crime  is  alleged  to  have  been  committed  within 
the  Indian  country,  which  the  district  includes, 
but  it  is  not  within  the  State.  But  the  case  ap- 
pears to  me  to  be  within  the  policy  of  the  pro- 
vision. Nine  counties  of  the  State  of  Arkansas 
are  within  the  district,  and  from  which  the  jury 
to  try  the  defendant  might  be  summmied.  This 
Mnga  the  case  substanti^Iy  within  the  above 
provision.  Had  the  place  of  the  murder  been 
within  one  of  the  above  counUes,  the  constitu- 
tiooal  provisions  must  have  governed  the  case. 
All  the  rights  guaranteed  by  the  Constitution 
would  have  been  secured  to  the  criminal  by  a 
trial  in  the  Western  District;  but  tliose  rights 
are  not  realized  by  him  on  a  trial  in  the  ]^ut- 
era  District  And  that  is  made  the  place  of 
trial  because  the  alleged  murder  was  not  com- 
mitted within  the  State. 

In  the  3d  section  of  the  3d  article  of  the  Con- 
stitution, it  is  declared  that  "  the  trials  of  all 
crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury:  and  mich  Uial  shall  be  held  in  the 
state  where  Uie  said  crimes  shall  have  been 
committed;  but,  when  not  committed  within 
any  state,  the  trial  shall  be.at  such  place  or 
places  as  the  Congress  may,  by  law,  have  di* 
rected."  The  latter  clause  of  this  provision 
covers  the  case  now  before  us.  The  crime 
chanwd  wa0D<rt  committed  within  any  state; 
but  It  was  committed  within  a  district,  within 
which  such  offenses  are  to  be  tried,  as  "•di- 
neoted  by  Congress."  And  there  seems  to  me 
to  be  no  authority  to  try  such  an  offender  in 
any  other  district,  or  at  any  other  place.  The 
Act  of  1834  provides  that  an  offender,  under 
the  Act,  when  arrested,  should  be  sent  for  trial 
to  the  district  where  jurisdiction  nwy  be  exer- 
cised. 

The  punishments  Infficted  in  the  Western 
District  of  Arkusas,  for  crimes  committed  be- 
fore the  diviuon  of  the  district,  were  in  accord- 
ance with  the  above  provision  of  the  Constitu- 
tion and  the  principles  of  the  common  law, 
both  of  which  are  opposed  to  a  trial  of  the  same 
offenses  in  the  Eastern  District.  The  tribunal 
is  the  same  in  both  districts,  except  the  circuit 
judge  may  not  be  bound  to  attend  the  West- 
«rDT)istnct:but  the  Western  District  includes 
the  place  of  the  crime,  wtiich.  by  the  laws  of 
England  and  of  this  country,  is  the  criterion  of 
jurisdiction  in  criminal  cases.  This  is  never 
departed  fnun,  where  the  hmits  of  the  juris- 
diction are  prescribed. 
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*0n  what  ground  can  jurisdiction  be  [*491 
exercised  in  the  Eastern  Districtt  Not,  I  pre- 
sume, on  the  ground  that  the  crime  was  com- 
mitted  before  the  district  was  divided.  If  tiiis 
be  assumed  and  sustained,  the  capital  puni!^- 
ments  which  have  been  inflicted  in  the  West- 
ern District,  for  simitar  offenses,  have  been 
without  authority.  The  offenders  have  been 
tried,  and  they  have  had,  substantially,  the  ben- 
efits secured  by  the  Constitution.  They  have 
had  a  jury  from  the  district,  and  as  near  the  vic- 
inage as  practicable.  These  privileges  they 
would  not  have  realized  had  they  been  tried  in 
the  Eastern  District.  If  tried  in  Uie  Eastern 
District,  the  Jnry  must  have  been  summoned 
from  that  district,  and  not  from  the  district  in 
which  the  offense  was  committed.  The  con- 
siderations in  favor  of  the  Western  District,  as 
the  legal  place  of  trial,  greatlv  outweigh.  It 
seems  to  me,  any  that  can  arise  in  favor  of  the 
Eastern  District. 

There  is,  however,  a  fact  which  may  be  sup- 
posed of  great  weight  in  deciding  the  questinn; 
and  that  Is,  the  indictment  was  found  before 
the  division  of  the  district.  I  will  examine  this. 
It  is  admitted  the  jurisdiction  was  in  the  Cir- 
cuit Court  for  the  entire  district,  when  the  in- 
dictment was  found.-  This  gave  jurisdiction; 
but  every  step  ts^en  in  uie  cause,  subne- 

auent  to  the  finding  of  the  bill,  is  as  much 
le  exercise  of  jurisdiction  as  tlie  finding  of 
the  bill. 

The  establishment  of  the  Western  District, 
in  effect,  repealed  the  jurisdiction  of  the  East- 
ern District,  as  to  causes  of  action  aiising  In  the 
Western  District,  as  fully  as  if  the  law  had  de- 
clared, ' '  no  jurisdiction  ^all  hereafter  be  taken 
in  any  case,  civil  or  criminal,  which  Is  of  a  local 
character,  and  arises  in  the  Western  District." 
Offenses  committed  in  that  district  are  made  lo- 
cal by  the  Acts  of  Congress.  This  is  not  a  case 
where,  if  jurisdiction  once  attaches,  the  court 
may  finally  determine  the  matter.  There  seems 
to  to  be  no  reason  for  such  a  rule  In  acrim- 
inal  case,  especially  when  It  Is  opposed  to  the 
policy  of  the  Constitution  and  to  the  principles 
of  common  law. 

A  case  lately  decided  in  this  court  may  have 
some  bearing  on  this  question.  Under  the  fu- 
gitive slave  law  of  1793.  cert^n  penalties  were 
mflicted  for  aiding  a  fugitive  frmn  labor  to  es- 
cape. A  number  of  actions  were  brought  in 
several  of  the  States — hi  Ohio,  Indiana,  and 
Michigan — for  the  recoverv  of  this  penalty ;  but 
it  was  set  up  in  defense,  tliat  this  penalty  was 
repealed  by  repugnant  provisions  in  the  law  of 
1^0,  on  the  same  subject,  and  this  court  so 
held.  The  actions  which  bad  been  pending 
for  years  were  stricken  from  the  docket.  But 
it  may  be  said  the  repeal,  in  the  case  stated, 
operated  on  the  right  of  action.  This  is  ad- 
mitted. And  so,  it  may  be  said,  the  Western 
District  was  repugnant  to  the  Eastern,  so  far  as 
causes  of  *local  actions  arise  in  the  [*4d2 
Western  District;  and  is  not  this  repugnancy 
as  fatal  to  the  trial  as  the  rc^ieal  of  the  penalty 
in  the  Act  of  1798? 

All  this  difflcnlty  arises  from  an  omMon  of 
Congress  to  make,  in  the  law  dividing  the  dis- 
trict, the  necessary  provision;  and  it  appears 
to  me  that  we  have  no  power,  by  construction 
or  otherwise,  to  supply  the  omission.  This 
could  not  bo  done  in  an  action  of  ejectment. 

BO  98d 

Digitized  by  Google 


49i  UupRBMB  Court  ov  thk  United  States. 


A  writ  of  possession,  in  Buclt  a  case,  could  not 
be  issued  to  the  Western  District  on  a  judg- 
ment entered  in  Uie  Eastern.  And  if  sucli  a 
juriallction  could  not  be  suet^ned  in  a  civil 
action,  mucli  less  oould  it  be  sustidned  in  a 
oimiaal  caee. 

If  a  person  guilty  of  a  crime  in  the  Indian 
country,  before  the  division,  could  not  be  in- 
dicted and  tried  in  the  Eastern  District,  it 
follows,  that  the  fact  of  the  crime  having  been 
committed  in  the  Indian  country  can  afford  no 
ground  of  jurisdiction  in  the  present  case.  It 
must  rest  alone,  then,  it  woula  seem,  for  Juris- 
diction, on  the  ground  that,  the  indictment 
having  been  found  in  the  Eastern  District,  the 
same  Jurisdiction  may  try  the  defendants,  and 
if  found  guilty,  sentence  them  to  be  executed. 
This  view  must  overcome  the  locality  of  the 
crime,  and  the  right  which  the  defendants  may 
claim,  to  have  a  jury  as  near  the  vicinage  as 
practicable,  at  least  a  jury  from  the  district 
where  the  crime  was  committed.  These  ap- 
pear to  me  to  be  objections  entitled  to  great 
consideration.  A  jurisdiction  in  so  important 
a  case  should  not  be  mainUuned  under  reasona- 
ble doubts  of  its  legality. 

The  cases  referred  to  in  the  argiiment  to  re- 
tain the  jurisdiction,  do  not,  as  it  appears  to 
me,  overcome  the  objections.  Numerous  in- 
stances are  cited  where  the  territory  of  a  1u- 
diciid  district  has  t)een  changed,  provision  be- 
ing made  in  the  Act,  that  the  Jurisdiction 
should  be  continued  where  suits  had  been  com- 
menced. This  shows  the  necessity  of  such  a 
provision,  and  is  an  argument  agunst  the  cxer* 
else  of  the  Jurisdiction,  where  no  provision 
has  been  made.  And  in  those  cases,  like  the 
present,  where  a  district  has  been  changed, 
without  any  provision,  as  to  jurisdiclion,  there 
is  no  exercue  of  it  shown,  in  a  criminal  case, 
especially  where  the  punidiment  is  death. 

Where  jurisdiction  attaches  from  the  citi- 
zenship of  the  parties,  a  change  of  residence 
does  not  affect  the  jurisdiction.  The  case  of 
T^TvU  V,  BouiUree,  7  Pet.,  404,  seems  to  have 
□o  bearing  upon  this  question.  That  action 
was  comn^nced  by  an  attachment,  which  was 
laid  upon  the  land  l)efore  the  division  of  the 
county;  and  this  court  said,  the  land  remained 
in  the  custody  of  the  officer  mbJetA  to  the 
judgment  of  the  court.  An  interest  was  vest- 
ed in  him  for  the  purposes  of  that  judgment. 
493*1  *The  judgment  was  not  a  general  lien 
on  it,  but  was  a  specific  appropriation  of  the 
property  tleelf.  And  they  say  the  division  of 
the  county  could  not  devMt  this  vested  inter- 
est, or  deprive  the  officer  of  the  fxiwer  to  fin- 
ish a  process  which  was  rightly  begun. 

There  may  be  cases  where  counties  have 
been  divided  after  Jurisdiction  was  taken  in  a 
local  action,  and  the  suit  has  been  carried  into 
judgment,  but  such  cases  afford  no  authority 
in  the  present  case. 

The  case  relied  upon  as  in  point  in  4  Wash- 
ington C.  C,  735,  the  court  said,  "  at  the  first 
or  second  session  of  this  court,  which  succeed- 
ed the  passage  pf  the  Act  of  1824.  which 
added  this  and  other  counties  to  the  western 
Judidal  district,  we  were  called  upon  to  de- 
cide, whether  the  present  action,  togiatber  with 
some  others,  then  on  our  docket  for  trial,  to- 
gether with  the  papers  belonging  to  them, 
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should  be  sent  to  the  Western  District  or  re- 
tained here.  Afto-  hearing  counsd  oo  the 
question,  the  o^nlon  of  the  court  was,  that 
those  cases  were  not  embraced  either  the 
word  or  by  the  obvious  intentianand  policy  of 
the  Act." 

This  does  not  appear  to  be  a  well-considered 
case.  The  cotuties  were  annexed  to  another 
jurisdiction,  and  yet  the  court  speak  of  "the 
obvious  intention  and  policy  of  the  A<^"  and 
on  that  ground  eoterlain  jurisdiction  over  cases 
pending  in  the  former  district.  This  was 
right  in  regard  to  transitory  actions,  but  not 
where  the  actions  w«e  of  a  local  character. 


ORDER. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Arkanaas.  and  oo  the  points  or  questions  on 
which  the  judges  of  the  said  Circuit  Coon 
were  opposed  in  opinion,  and  wliich  were  coti- 
fied  to  this  court  for  ila  opinion,  agreeably  to 
the  Act  of  Congress  in  such  case  made  and  pro 
vided,  and  was  argued  by  counsel;  on  conidd- 
eration  whereof,  it  is  the  opinion  of  thlsonirt, 
that  the  Act  of  Congress  entitled  "An  Act  to 
divide  the  District  of  Arkansas  into  two  judi- 
cial districis,"  approved  the  third  day  <^ 
March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-one,  wheretw  the 
Western  District  of  Arkansas  was  created  and 
defined,  did  not  take  away  the  power  and  ju- 
risdiction of  the  Circuit  Court  of  the  Unued 
States  for  the  Eastern  District  of  Arkansas,  so 
that  it  can  proceed  to  hear,  try  and  determine  a 
prosecution  for  murder,  pending  agunat  the 
prisoner,  James  L.  Dawson,  a  white  man,  and 
not  an  Indian,  upon  an  indi<^ment,  found, 
presented  and  returned  ^nto  the  Cir-  r*494 
cuit  Court  of  the  United  Stales  for  the  District 
of  Arkansas,  by  Uie  grand  jury  impaneled  for 
that  district,  upon  the  sixteenth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  right 
hundred  and  forty-five,  against  said  James  L. 
Dawson,  a  white  man,  for  the  felonious  kill- 
ing of  Seaborn  Hill,  another  white  mao  and 
not  an  Indian,  on  the  8tfa  day  of  July,  A.  D. 
1644.  in  that  county,  belonnng  to  the  Creek 
nation  of  Indhms.  west  of  Arkauas,aod  whlcb 
formed  a  part  of  the  Indian  country  annexed 
to  the  judicial  diatrict  of  Arkansas  by  the  Act 
of  Congress,  approved  the  17th  day  of  June, 
A.  D.  1844,  entitled  "Ad  hxA  supplementary 
to  the  Act  entitled  'An  Act  to  renilate  trade 
and  intercourse  with  the  Indian  tnbes,  and  to 
preserve  peace  on  the  frontiers,  passed  thirtieth 
June,  one  thousand  eight  hundred  and  thirty- 
four,'  "  in  which  cause,  so  pending,  notrialhas 
yet  been  had.   And  Uiat  this  answer  to  the 
first  question  supersedes  the  neceariQr  of  aay 
answer  to  the  second  questioR. 

Whereupon,  it  la  now  bare  wdered  and  ad- 
judged by  this  court,  that  it  be  so  cotifled  to 
the  said  Circuit  Court. 


\j- — OVUiU-a  W> 

ated-l  Black.,  S  Blatdir.,  80;  SIHIl.,  »: 
8  Huffhes,'ffn,  819. 
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Kbahnky  bi'  Kh.  T.  Taylor  bt  al, 
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THOMAS  KEARNEY.  THOMAS  JORDAN, 
AKD  CATHERINE,  hib  Wife;  ANASTA- 
81 A  K.  THOMAS.  ANNEE.  K.  CHEESE- 
BOROUGH,  AND  HOSATIO  N.  KEAR- 
NEY. AppeUatUt, 

«. 

JOHN  1.  TAYLOR  et  al. 

ParlUion  note  of  real  property  of  infant  tenantt 
in  eommnn~~hiU  to  tet  ame,for  eonatruetiw 

fraud,  dtamuted. 

Where  land  was  sold  In  New  Jersey  by  order  of 
the  Orphans'  Court  of  one  of  the  counties,  toe 
conveyanoe  iras  made  not  to  the  actaal  bidden, 
but  to  a  person  whom  they  appointed  to  represent 
tfaem. 

Afterwards,  the  Supreme  Court  of  the  State  haT> 
lug  decided  that  such  a  practice  was  Irregular,  the 
L^rislature  passed  a  law  enacting  that,  upon  proof 
of  the  absenoe  of  fnind,  auoh  deeds  mlffht  be 
given  in  evidence.  This  cured  the  defect  In  the 
title. 

The  purchasers  were  a  company  organized  for 
the  purpose  of  Improving  the  land,  and  in  their 
purobase,  tbere  was  neither  actual  or  eonstruotlve 
fraud. 

I'he  law  examined  with  respect  to  the  bidding 
of  asBodatioiu  at  sales  by  put)lic  auction. 

In  this  Instance  the  price  obtained  was  greater 
than  any  previous  esunuite  of  the  value  of  the 

property. 

There  was  no  constructive  fraud,  because,  ac- 
cording to  the  evidence,  the  guardian  of  the  minor 
children  and  the  commissioners  who  deolded  that 
U>o  property  ought  to  be  sold,  did  not  become  in- 
terested in  uie  oompanr  until  some  time  after  the 

The  circumstance  that  th9se  persons  became  in- 
terested In  the  company  before  the  first  half  of  the 

?<urchase  money  was  due,  is  not  a  sufflolent  reason 
nr  setting  aside  the  sale. 

AcoordiDg  to  the  preponderance  of  the  evidence, 
tht>  grave  charge  that  the  auctioneer  who  made 
the  we^  was  one  of  the  company,  Is  not  sustained. 

THIS  was  an  appeal  from  tbe  Cir- 
cuit Court  of  the  United  •Statea 
for  the'Diatrict  of  New  Jersey.  dtUng  aa  a  court 
of  equity. 

Tbe  bill  was  filed  by  Thomas  and  Horatio 
Kearuer,  and  their  sisters,  Catberine,  Anasta- 
sia.  ana  Anne,  who  were  tbe  cbildreo  of  Ed- 
mund  Kearney,  deceased.  Tbe  complainaDts 
were  citizens  'of  several  States,  viz. :  Thomas 
aod  Oitberine  of  MissisMppi;  Aooe  of  Con- 
necticut. Anartaaia  of  Michi^ui;  and  Horatio 
of  Ohio.  Tbe  defendants  were  all  citizens  of 
New  Jersey,  and  were  as  follows,  viz.:  John 
I.  Taylor,  Edward  Taylor.  Isaac  K.  Lippln- 
cott,  Ezra  Osborne,  John  Hoppina,  Daniel 
Holmes,  and  also  the  heirs  of  the  following 
persons,  viz. :  of  Leonard  Waliing,  of  John 
W.  Hotmea.  of  Jamea  Hopfdng,  and  of  Joaeph 
Taylor, 

The  tnll  was  dismissed  by  the  Circuit  Court, 
and  the  complaiuaDta  appealed. 
The  case  was  this: 

Oq  the  SOih  of  December,  1822.  Edward 
Kearney,  then  of  the  County  of  Monmouth,  in 
the  State  of  New  Jersey,  died  intestate,  seised 
in  fee  of  a  tract  of  land  situated  in  tliat  county, 
called  Key  Grove,  containing  781  acrea.  The 
land  bordered  uptm  Baritan  B^,  at  the  foot  of 
thaten  laland.  for  a  mile  or  more,  with  water 
of  suflBdent  depth  for  the  near  approach  of 
▼easels. 

At  the  time  of  his  death  Kearney  left  tbe  fol- 
lowing children:  Jamea  Kearney,  bom  in  De- 
cember, 1601;  Bmtio  N.  Kearney,  bom  in 
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Ootober,  1808;  John  Kearney,  born  in  Novem- 
ber. 180S;  ISxry  Kearney,  bom  in  November, 
1808;  Thomas  Kearney,  bom  in  September. 
181U;  Anastasia  Kearney,  born  in  October, 
1818;  Catherine  Kearney,  bom  in  June,  1816; 
Anne  E.  Kearney,  bora  in  June,  1816. 

Id  May.  1826,  James  Kearney  sold  all  his  In- 
terest in  tbe  land  to  Daniel  Holmes  and  John 
W.  Holmea. 

A  law  of  New  Jersey,  passed  in  1820  (Re- 
vised Statutes  of  New  Jersey  of  1821.  pase  779 
et  teg.),  directs  tliat  upon  application  made  by 
tbe  heirs  of  a  person  dyio^  seised  of  lands,  or 
by  any  person  duly  authorized  in  their  behalf, 
or  claiming  under  thera,  a  division  may  be  or- 
dered ;  and  the  19tb  section  authorizes  a  sale 
when  the  land  is  so  circumstanced  that,  in  the 
opiniiHi  of  the  (ummissioners,  partition  cannot 
be  made  without  great  prejudice  to  the  owners, 
and  upon  satisfa^ry  proof  of  that  fact  being 
made  to  the  court. 

On  the  l.'Slh  day  of  April.  1829,  Daniel 
Holmes,  on  behalf  of  himself  and  John  W. 
Holmes,  filed  a  petition  for  partition  in  tbe  Or- 
phans' Court  of  the  County  of  Monmouth,  at 
the  April  Term.  1629.  against  the  heirs  of  Ed- 
mund Kearney,  setting  forth  their  purchase  of 
the  undivided  one  seventh  part  of  the  estate 
from  James  P.  Keamey ;  that  by  reason  of  the 
minority  of  some  of  *the  tenants  in  [*49Q 
common,  no  dlvisioo  could  take  place  by  agree- 
ment, and  praying  tbe  court  to  order  a  diviuon. 

At  the  time  of  these  proceedings,  Joseph 
Taylor  was  the  adiiiinistnt<»-  upon  the  estate  of 
Edmund  Keamey  and  the  guardian  of  all  his 
infant  children  who  resided  In  the  State  of 
New  Jersey. 

The  court  granted  the  petition,  and  appointed 
James  Hopping,  Edward  Taylor,  and  Leonard 
Walling,  commissioners. 

The  commissioners  tootc  the  necessary  oath 
to  perform  their  duty  faithfully,  on  the  2d  of 
June.  1629. 

On  tbe  10th  of  July.  1829,  the  commission- 
ers reported  to  the  court  that  they  had  caused  a 
survey  and  map  of  the  premises  to  be  made, 
and  that  in  their  judgment  the  said  premises 
were  so  circutnAtanced  that  a  division  thereof 
could  not  be  made  without  great  prejudice  to 
the  interest  of  the  owners. 

At  July  Term,  1829,  the  court  passed  an  or- 
der that  the  commisdoneiB  should  make  the 
sale,  at  public  auction,  to  the  highest  bidder, 
giving  at  least  sixty  days'  notice  of  the  time 
and  place  of  such  sale,  oy  advertisements  put 
up  in  five  of  tbe  most  public  places  in  tbe  coun- 
ty,  and  also  in  one  public  newspaper  drculat- 
ing  in  the  some  county. 

In  January,  1880,  the  oommlaskmera  reported 
that  they  had  sold  the  land,  as  followa: 

Lot  No.  one.  containing  224^  acres, 
to  Isaac  K.  Lippincott,  at  fSO  per 
acie  -  $6,744.80 

Lot  No.  two,  cotttaiidng  S6^  acres, 
to  Thomas  Cohort,  for  |SW.2S  per 
acre  .        .        -        -        .  l,698.86i 

Lot  Na  three.  containlng824A,acre8, 
td  Amos  Walling,  for  996.75  per 
acre   878.7SI 

Lot  No.  four,  containing  ISMf  acres, 
to  Jonathan  Tilton,  at  $88.00  pex 
acre   708.56i 
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Ix)t  No.  Ave,  containing  69^^  acres, 
to  Ezra  Osborn.  £dq.,  for  $23.60 
per  acre      .         ■         -         .  1,889.30 

Lot  No.  six.  contfuning  fiOA^r  Acres, 
to  Ezra  Osborn,  Esq.,  for  $18.8S 
per  acre      .         -         .         -  763.18 

LotNo.  seveD,containiQg48]VV^'^> 
to  Isaac  K.  Lippincott,  for  $25.26 
per  acre  -  1,328.61* 

Lot  No.  efglit.cont»lniDg2iiit^  acres, 
to  Richard  S.  Burrowes,  for  $48 
per  acre      -        -         -        -  1,086.78 

Lot  No.  nine,  containing  74^  acres, 
to  Isaac  E.  Lippincott,  for  $18.60 
per  acre      -         -         -         -  185.79 

Lot  No.  ten,  containing  10^  acres, 
to  Ezra  Osborn,  Esq.,  for  $11.75 
per  acre      ...        -  I94.69f 

Lot  No.  eleven,  containing  MiVW 
acres,  to  James  Sproul,  at  $38.50 
per  acre  -         -  1,980. 86^ 

497*1  *Lot  No.  twelve,  cootaf nine 
26^  acres,  to  Tbomas  J.  Wall- 
ing, for  $»8  per  acre  868.66 

Lot  l!7a  thirteen,  contafolng  494At 
acres,  to  Amos  Walling,  for  $29.60 
per  acre      ....  1,467.80 

Lot  No.  fourteen,  containing  40AJW 
acres,  to  Joseph  Carhart,  for  $7 
per  acre      ...         -  282.45 

Lot  No.  fifteen,  containing  61^ 
acres,  to  Horatio  Kearney,  for 
$12.25  per  acre      •        •        -  761.41 


$19,941.19 

Amounting,  in  all,  to  the  sum  of  $19,941.19, 
the  one  half  of  which,  by  the  conditions  of  sale, 
was  inade  payable  on  the  first  day  of  April 
next,  when  deeds  were  to  be  made,  aod  posses- 
sion given  to  the  purchasers;  the  other  half 
was  made  payable  m  one  year,  from  the  Srst  of 
April  next,  without  interest,  by  the  purcbasera 
giving  approved  security  for  the  payment  there- 
of. 

In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals,  this  twentieth  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty. 

Jamrb  Hoppino,  Vl.  s.] 
Edward  Tatixjr,  [h.  8.1 
Leonard  Walling,   [l.  s.j 

The  court  ratified  the  sale,  and  ordered  the 
commissioners  to  execute  deeds  to  the  purchas- 
ers accordingly. 

The  lots  numbered  5,  6,  7,  8,  9  and  10,  were 
the  subjects  of  the  preeeut  suit. 

On  the  Ist  of  April.  1880.  the  commissioners 
executed  a  deed  for  the  above  lots  to  John  I. 
Taylor,  reciting  that  they  did  so  at  the  request 
of  Osborn,  Lippincott,  and  Burrowes. 

About  the  time  of  the  sale,  in  the  preceding 
November,  a  company  was  organized,  under 
circumstances  which  will  presently  be  explain- 
ed, for  the  purpose  of  purcbanog  the  above 
lots  and  laying  out  a  town  upon  them.  The 
company  cbnswted  of  the  following  persons, 
viz. :  Joseph  Taylor,  administrator  and  guard- 
ian ;  John  1.  Taylor,  his  son ;  Leonard  Walling, 
commissioner:  David  8.  Bray;  Ezra  Osborn, 
Bon-in-law  of  Joseph  Taylor;  James  Hopping, 
commissioner:  John  Hopping,  his  brother; 
Primrose  Hopping,  another  brother  and  auc- 
tioneer;  Isaac  R.  LippiDCOtt. 
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The  time,  manner  and  object  of  the  forma- 
tion of  the  compnny  are  thus  stated,  in  the  an- 
swers of  some  of  the  defendants : 

And  the  said  John  I.  Taylor,  for  himself, 
further  saith,  that  some  time  after  the  said  sale, 
and  before  the  deed  to  him  from  *said  [*498 
commist-ioners  was  executed,  but  the  precise 
time  when,  this  defendant  cannot  now  remem- 
ber, he  bought  of  Ezra  Osborn  the  share  o( 
^chard  C.  Burrowea,  by  verbal  agreement,  the 
said  Osborn  having,  as  this  defendant  under- 
stood, bought  out  the  said  Burrowes,  and  he, 
the  said  J.  I.  Taylor,  paid  said  Burrowes  $40 
for  it,  as  ao  advance  thereon.   And  the  said 
John  L  Taylor  further  says,  that  he  has  no  rec- 
ollection of  anything  else  relating  to  the  pur- 
chase of  said  Key  Orove  property,  until,  as  be 
thinks,  the  meeting  of  the  surveyors  to  lay  out 
roads,  in  February,  1880,  when  it  was  proposed, 
by  some  one  interested,  that  the  deed  for  lots  5, 
6,  7,  8.  9  and  10,  should  be  made  to  the  said 
J.  I.  Taylor,  as  he  was  then  young  and  unmar- 
ried, for  the  convenience  of  transfers  and  to 
save  expense.   And  this  defendant,  in  fuitlwr 
answenog.  savs,  that  he  does  not  know,  of  his 
own  knowledge,  how  the  s^d  Ezra  Osbora, 
David  8.  Bray,  Joltn,  Primrose,  and  James 
Hopping,  Isaac  E.  Lippmcott,  Leonard  Wall- 
ing, came  to  [be]  interested  in  the  prtmerty, 
but  believes,  and  has  always  so  heard  and 
been  informed,  that  on  the  second  day  of  the 
sale,  viz.:  the  4th  November.  1829,  Dauitd 
Holmes,  who  was  anxious,  and  whose  inierest 
it  was  to  make  the  property  bring  as  much  as 
possible,  prevailed  upon  several  gentlemen  to 
Join  for  the  purpose  of  bidding  for  lot  No.  8. 
aforesaid;  and  that  John  Hopping,  Erra  Os- 
born, Richard  C.  Burrowes,  Isaac  K.  Lippin- 
cott, Horatio  N.  Kearney,  Septimus  Stephens, 
and  Primrose  Hoppiog,  Joined  for  xbat  pur- 
pose; and  this  defendaot  believes,  and  so 
charges  the  tnith  to  be,  that  the  only  object  of 
said  Holmes  in  ^tting  up  said  company  wsh  to 
increase  the  price  of  the  property  by  creating 
competition;  and  that,  but  for  Che  said  com- 
pany, the  lot  No.  8  would  have  been  struck  off 
to  persons  interested  against  improvement  in 
that  neighborhood,  for  about  $29  per  acre. 
And  this  defendant,  the  said  John  I.  Taylor, 
in  further  answering,  says,  that  said  lot  num- 
ber 8  was  a  poor,  barren,  sandy  schI,  with 
wood  of  but  very  little  value  upon  it,  scarcely 
of  value  enough  to  pay  for  its  own  cutting,  aira 
worth  t)ul  little  for  agricultural  purposes;  and 
that,  in  the  opinion  of  this  defendant,  no  other 
plan  could  have  been  fait  upon  which  would 
have  made  the  said  lots  5,  6,  7,  8,  9  and  10, 
bring  as  much  as  they  did  bring.   And  the 
said  John  Hoppiog,  in  further  answering  for 
himself,  says,  that  so  far  as  he  is  tiimsdi  cob- 
cemed,  he  did  not  combine  with  any  person 
whatever  to  bring  about  a  sale  of  ih«  Key 
Orove  properiy,  nor  does  he  know  or  believe 
that  anybody  else  did ;  that  this  defendant  did 
not  attend  the  said  sale  on  either  day  of  the  tUe, 
and  previous  to  the  said  sale  he  did  not  kmm 
and  had  not  heard  that  any  company  had  been 
or  would  be  formed  for  the  purchase  or  sale  of 
said  Key  Grove  property;  nor  had  he  any  idea 
or  belief  *lhat  the  said  Key  Grove  prop  [*4:99 
erty  could  be  converted  into  a  seaport  town. 
And  the  said  John  Hopping  further  says,  that 
in  the  evening  of  the  lint  day's  sale,  after  the 
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adjounimeDt,  or  the  morning  of  the  next  day, 
and  before  the  sale  commenced.  In  a  conversa- 
tion  between  this  defendant  and  his  brother, 
James  Hoppiiw.  the  mid  James  Hopping  told 
him  that  DuoiiM  Holmes  and  Septimus  Stephens, 
talked  of  making  up  a  company  to  buy  the 
flsbing  point  lot,  viz.:  No.  8.  This  defend- 
ant then  a!>ked  said  James  Hopping  if  be  was 
going  to  take  a  share,  to  which  the  said  James 
replied  that  he  could  not,  as  he  was  a  commis- 
sioner: said  James  then  said  he  expected  that 
tbh  defendant  could  have  a  share  if  he  wished. 
This  defendant  then  told  him  to  tell  Daniel 
Holmes  that  he  would  take  a  share:  and  this 
defendant,  the  said  John  Hofiping,  expects 
that  his  brother  did  so  report  him.  And  the 
said  John  Hopping,  for  himseir,  says,  that  the 
saiti  James  Hoppiog  had  no  interest  in  said 
purchase  of  lots  No.  5,  6,  7,  8,  0  and  10,  at  the 
time  of  said  sale,  nor  until  about  three  months 
after,  when  he  consented  to  come  in  and  ad- 
vance a  part  of  the  purchase  money,  at  the  in- 
stance and  request  of  tbis  defendant  and  bis 
brother  Primrose.  And  this  defendant,  in  fur- 
ther answering  for  himself,  says,  that  neither 
the  said  commissioners,  nor  the  said  guard- 
ian, nor  any  or  either  of  them,  to  the  best 
knowledge  or  belief  of  this  defendant,  were 
interested,  directly  or  indirectly,  in  said  pur 
chnse  at  the  time  thereof,  nor  bad  be  ever 
heard,  until  after  the  reading  of  the  bill  in  tbis 
cause,  that  there  had  been  any  combination, 
unlawful  or  otherwise,  to  bring  about  a  sale  of 
said  Key  Port  property.  And  these  defendants, 
in  further  answering,  saj,  that  the  said  sale 
was  in  every  respect  fair,  as  far  as  tbese  de- 
fendants know,  and  as  they  verily  believe,  and 
that  they  never  heard  of  any  allegation  to  the 
eontrary,  until  about  the  time  of  the  com- 
mencement of  the  suits  in  ejectment  referred  to 
in  the  bill  of  complaint;  and  this  defendant, 
the  said  Ezra  Osborn,  answering  for  himself, 
absolutely  denies  that  previous  to  said  sale  he 
combined  with  any  person  whatever  to  procure 
a  sttte  of  said  property,  nor  did  he  ever  know, 
bear,  or  believe,  that  such  (»mbinatlon  bad 
bei-n  entered  into  by  any  person  or  persons 
whatever,  nor  did  be  know  or  believe  at  the 
time  of  said  sale,  nor  does  he  now  know  or  be- 
lieve, that  the  said  commissioners  and  guardian, 
or  either  or  any  of  them,  were  at  the  time  of 
said  sale  intraested,  directly  or  indirectly,  in 
said  purchase.  And  this  defendant,  Ezra  Os- 
born. in  further  answering,  says,  that  his  ob' 
ject  in  attending  said  sale  was  to  bid  for  lot  No. 
1,  and  that  he  did  bid  for  it  until  it  got  up,  in 
the  opinion  of  this  defendant,  to  its  full  value, 
when  this  defendant  stopped  bidding,  and 
Isanc  Lippincott  bidding  liigher,  it  was  struck 
off  to  the  said  Lippincott  just  before  dinner  on 
ffOO*]  the  'second  day  of  sale.  And  this  de 
fendant,  in  further  answering,  says,  that  ac- 
cording to  his  best  memory  and  belief,  said  lot 
No.  1  was  adjourn' d  on  the  first  dav  of  sale  at 
$28  per  acre  on  tbis  defendant's  bio,  and  that 
he  became  acquainted  with  sud  Lippincott  for 
the  first  time  at  said  sale. 

Lippincott.  in  his  answer,  thus  describes  the 
forinalion  of  the  company : 

And  that  this  defendant,  inasmuch  as  he  had 
then  become  the  purchaser  of  lot  No  1,  and  it 
wa»  evidently  his  mterest  that  lot  No.  8  should 
not  fall  into  the  hands  of  persons  whose  in-  ' 
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terests  were  averse  to  the  Key  Grove  property, 
consented  to  be  one  of  several  others  to  join 
and  buy  said  lot  No.  6;  that  said  Daniel 
Holmes  then  proceeded  to  hunt  for  others  to 
join  in  the  said  purchase,  uid  left  us  for  tiiat 
purpose,  as  he  said;  after  a  short  time  the  said 
Holmes  returned,  and  reported  that  he  had 
found  several  who  would  join  with  us  in  buy- 
ing said  lot  No.  8,  and  mentioned  the  names  of 
Osborn  and  Burrowes;  and  in  a  consultation 
between  the  said  Stephens,  Holmee.  Burrowes, 
Osborn,  and  this  defendant,  it  was  then  agreed 
that  lot  No.  8  should  be  purchased  on  said 
joint  account,  and  that  said  Burrowes  should 
be  the  bidder. 

And  this  defendant  charges  the  truth  to  be, 
that  said  Holmes  did  not  speak  to  either  of  the 
said  commissioners  or  guardians  to  join  in  said 
purchase,  or  if  he  did,  that  they  declined  it, 
and  that  there  was  no  understanding,  directly 
or  tDdtrectly,  that  said  commlsidoners  or  guard- 
ians should  be  interested  in  said  purchase;  or 
if  there  was,  or  if  said  Holmes  spoke  or  agreed 
with  either  or  any  of  them,  this  defendant  ez- 
prussly  avers  that  it  was  without  the  knowle^ 
and  consent  of  this  defendant. 

And  this  defendant  further  says,  that  he  was 
Induced  to  join  in  said  purchase  by  the  said 
representation  of  said  Holmes  and  Stephens, 
and  that  he  did  not  want,  and  had  no  intention 
of  bidding  for  or  buyingsaid  lot  No.  6,  nor  did 
he  want  it  on  bis  individual  account,  and 
should  not  have  joined  in  it  but  for  the  said  so- 
licitation of  said  Holmes  and  Stephens. 

And  this  defendant  in  further  answering  says, 
that  acconling  to  the  best  of  his  recollection 
and  belief,  that  upon  said  sale  being  re-opened 
in  the  afternoon  of  said  4lh  November,  1820, 
said  Burrowes  bid  for  said  lot  No.  8  in  pursu- 
ance of  said  agreement,  and  that  it  was  struck 
off  aod  sold  by  the  said  commissioners,  openly 
and  fairly  to  the  said  Burrowes,  for  the  said 
sum  of  $48  per  acre,  as  the  highest  bidder. 

And  astbiH  defendant  then  thought  and  be- 
lieves, and  as  he  still  thinks  and  tttlieves,  the 
said  Burrowes  was  the  only  person  then  known 
to  the  commissioners  as  tbe  purchaser;  and 
this  defendant  charges  that  he  was  the  only 
person  legally  responsible  *for  the  pur-  [*60i 
chase  money,  and  amply  able  to  pay.  the  same. 

Holmes,  m  his  answer,  thus  speaks  of  it: 
And  this  defendant  in  further  answering  says, 
tlut  after  he  got  upon  the  ground,  upon  the 
second  day  of  sale,  he  went  to  work,  going 
first  to  one  person  and  then  another,  to  get  up 
a  company  to  bid  for  said  lot  No.  8,  in  oppou- 
lion  to  the  persons  who  it  was  understood  were 
bidding  from  Middletown  Point;  and  flnally, 
after  lot  No.  1  was  struck  off  to  I.  K.  Lippin- 
cott, and  with  considerable  difBculty,  the  fol- 
lowing persons  agreed  verbally  to  joio  with 
this  defendant  in  purchasing  said  lot  No.  8: 
Isaac  K.  Lippincott,  Richard  C.  Burrowes,  Ho- 
ratio N.  Kearney,  Ezra  Osborn,  Septimus 
Stephens,  and  he  thinks  Primrose  Hopping. 
And  this  defendant  says  that,  after  the  adjourn- 
ment of  the  first  day  of  sale,  he  spoke  also  to 
James  Hopping,  onebf  said  commissioners,  to 
be  interested,  tnls  defendant  not  then  knowing 
that  there  was  anything  illegal  in  his  becoming 
so,  but  the  said  James  Hopping  absolutely  re- 
fused on  account  of  his  being  a  commissioner; 
this  defendant  then  requested  him  to  speak  to 
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Ills  brother,  Jobu  Hopping,  when  he  weot 
home,  and  see  if  he  would  not  come  in.  And 
ihis  defendant  Bays  that  some  one,  either  James 
<ir  Primrose  Hoppine,  reported  next  day  that 
John  Hopping  would  come  in,  and  he  was  ac- 
cordingly considered  as  one  of  the  company  at 
the  sale. 

And  this  defendant  in  further  answering 
says,  that  said  company  was  got  up  by  this  de- 
fendant on  the  spur  of  the  occasion,  and  for  no 
other  purpose  whatever  but  to  create  compe- 
tition and  .make  property  bring  more,  and  ex- 
tended ori^ioally  only  to  lot  No.  8.  And  this 
defendant  in  further  answering  sa^,  that 
neither  James  Hopping.  Leonard  Walling, 
[nj  or  Joseph  Tavlor,  were  [was]  at  the  time  of 
the  ^e  a  part  ot  said  (x>mpany,  or  interested 
in  any  waj'  in  the,  purchase  of  any  part  of  sdd 
lots  S,  6,  7.  8,  9  and  10. 

The  evidence  of  Primnwe  Hopping  was  as 
follows: 

Primrose  Hopping  being  sworn,  says:  I  was 
the  crier  of  this  vendue.  I  struck  off  No.  8  to 
Rioliard  C.  Burrowes.  He  was  the  highest 
bidder.  William  Walling  and  Richard  C.  Bur- 
rowes were  Uie  only  two  Didders  some  consid- 
erable time  before  ft  was  struck  off;  one  stood 
on  my  right  hand  and  the  other  on  the  left. 
William  Walling  was  on  the  left  hand  and 
Richard  C.  Burrowes  on  the  right.  Th^  were 
bidding  twent^-flve  or  fifty  cents  per  acre. 
William  Walling  was  last  bidder,  except  Rich- 
ard C.  Burrowes.  Burrowes  bid  openly,  and 
Walling  by  a  wink.  I  had  a  timepiece,  and 
gave  notice  that  if  I  Itad  not  another  bid  I 
would  strike  It  off  to  the  highest  bidder;  and 
after  I  got  a  bid  from  Burrowes,  I  imhiediately 
602*]  turned  to  Walling  *to  get  a  bid,  and  did 
this  repeatedly ;  and  dwelt  an  unusual  time  to 
get  a  bid,  but  could  get  none.  I  dwelt  be- 
cause he  looked  at  me  as  if  anxious,  but  never 
bid;  and  finally  I  struck  it  off  to  Richard  C. 
Burrowes.  I  gave  ^dr  warning  that  I  was  going 
to  strike  it  off.  I  thinic  it  was  put  up  at  the 
first  day,  but  don't  recollect  the  amount  it  bid 
up  to.  I  had  no  instructions  from  commission- 
iirs  to  strike  it  off  to  Burrowes.  I  had  instruc- 
tions from  Edward  Taylor  several  times  not  to 
dwell  so  long  upon  the  property.  The  whole 
farm  was  struck  off  to  the  highest  bidder,  to 
my  certain  knowledge  Neither  of  commission- 
ers or  Joseph  Taylor  were  interested  In  this 
property  at  the  Ume  it  was  sold.  I  got  the 
highest  posdbie  price  for  each  section  of  the 
property.  It  was  much  better  to  have  the 
property  sold  than  partitioned.  I  did  not  con- 
sider myself  interested  in  this  property  at  the 
time  it  was  struck  off.  I  think  Richard  C.  Bur 
rowes  spoke  to  me  about  IL  I  don't  recollect 
what  I  «dd.  I  don't  recollect  what  the  precise 
words  were.  I  don't  think  I  gave  him  a  de- 
cided answer. 

I  think  Burrowes  spoke  to  me  on  the  second 
day  of  sale.  I  don't  recollect  that  he  told  me 
who  were  (^ncerned  in  the  company.  I  can't 
say  if  any  of  the  company  lots  had  been  sold 
when  Burrowes  spoke  to  me.  I  am  not  sure  if 
Burrowes  said  it  to  me,  or  If  it  was  the  com- 
mon talk  to  try  to  make  a  landing  there.  When 
Burrows  asked  me,  1  think  1  did  not  tell  Bur- 
rowes I  would  not  join.  I  extended  the  time 
several  times  in  the  sale  of  No.  8.  I  gave  fur- 
ther lime  after  Burrowes*  last  bid.  I  think 
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Walling  was  a  little  farthest  off.  I  did  not 
know  Van  Pelt  as  a  bidder.  Van  Pell  claimed 
the  bid.  I  requested  the  property  be  set  up 
again.  That  was  my  custom.  It  was  referred 
to  commissioners,  and  they  decided  that  it  was 
stricken  off  fair  and  should  not  be  set  op 
again.  I  did  have  an  interest  in  company  prop- 
erty afterwards.  I  never  paid  any  of  the  pur- 
chase money.  James,  and  John,  and  self  bad 
two  thirds.  They  were  my  two  brothas.  My 
share  was  sold  to  Capt.  VanderUlt  with  the 
rest  in  1880.  I  depended  on  my  Iwothers. 
They  made  payments.  Brothers  received  pur- 
chase money,  and  accounted  to  me  at  our  set- 
tlementafter.  Tberewasabalancepaidme.  We 
had  other  dealings.  I  can't  remember  when 
I  came  in  partner  with  them.  I  can't  say 
whose  share  of  these  lots  James  and  John  got. 
I  don't  know  which  of  my  brothers  I  got  the 
share  of.  John  or  James.  I  don't  know  when, 
or  if  before  deed  to  John  I.  Taylor.  I  have  no 
knowledge  when  I  came  in  a  partner.  John  I. 
Taylor  gave  me  some  land  in  exciiange  for  lot 
No.  17,  and  some  money.  He  and  Joseph 
Taylor  ^ve  me  7i  acres  back,  next  to  Van- 
dine's.  The  trade  was  made  several  years  ago, 
before  the  commencement  of  suit,  Ac.,  Ac. ,  oe. 

*In  April,  18S0,  twenty-four bnildinff[*503 
lots  were  laid  out  upon  part  of  lot  No  8,  dx- 
teen  of  which  were  distributed  in  sevmlty 
amongst  the  members  of  the  commny,  and  the 
residue  left  to  be  sold  by  John  I.  Taylor  for 
their  benefit.  Other  measures  of  improvement 
were  adopted  which  [t  is  not  necessary  to  state 
particularly. 

In  the  case  of  Doe  v.  Lambert,  1  Chreen'a  Law 
Reports,  162,  the  Supreme  Court  ot  New  Jer- 
sey decided,  that  a  deed  made  by  the  coromn- 
slonera  in  partition  proceedings  to  any  other 
person  than  the  one  reported  as  purchaser,  was 
void. 

In  consequence  of  this  decialoa,  the  heirs  of 
Edmund  Kearney  Instituted  actiona  of  eject- 
ment in  the  Circuit  Court  of  the  United  States 
for  the  District  of  New  Jersey,  in  order  to  re- 
cover the  property;  whereupon,  the  companj 
applied  to  the  Legislature  for  relief. 

In  March,  1841,  the  Legislature  passed  an 
Act  which  recited  that  deras  were  sometime^ 
made  to  other  persons  than  the  reported  pur- 
chasers, and  then  declared  as  follows: 

"Seel.  Be  it  enacted  by  the  Council  and  Gen- 
eral Assembly  of  this  State,  and  it  Is  hereby  ca- 
acted  by  the  authority  of  the  same,  that,  upon 
proof  being  made  to  the  satisfaction  of  the  court 
or  jury  before  whom  any  such  deed  or  oonver- 
ance  may  be  offered  in  evidence,  that  the  lands 
or  real  estate  therein  mentioned  were  sold  fair- 
ly and  without  fraud,  and  that  such  deed  or  con- 
veyance was  made  and  executed  in  good  faith, 
and  for  a  sufficient  consideration,  and  with  the 
consent  of  the  person  or  persons  reported  to 
the  court  as  the  purchaser  or  purchasers,  the 
said  deed  or  conveyance  shall  have  the  same 
force  and  effect  as  though  the  same  had  been 
made  and  executed  to  the  purchaser  or  pur- 
chasers  reported  to  the  court." 

In  October.  1841,  the  bill  In  this  cause  was 
filed  by  heirs  of  Edmund  Kearney,  charging 
a  fraudulent  combination  between  Dani^ 
Holmes,  Joseph  Taylor,  Leonard  Wallrog. 
James  Hopping,  John  I  Taylor  and  otiiera 
named  in  the  bill,  for  the  purpose  of  bringing 
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about  a  compulsoiy  eaie  of  the  Key  Orove  es- 
tate, with  a  view  to  eatabliBhiug  a  seaport  town 
oo  a  part  thereof;  that,  to  that  end.  Holmes 
made  the  purchase  of  James  P.  Kearney, 
instituted  the  proceedings  in  partitioD,  and. 
through  the  fraudulent  co-operation  of  Joseph 
Tavlor.  the  guardian,  and  Leonard  Walling 
and  James  mtpping.  two  of  the  commtBsion- 
«K8,  and  Piimraae  HoppiDs,  the  crier,  and 
others  oonfeaerating  with  uem,  wrongfully 
and  fraudulently  brought  about,  under  pre- 
test and  color  of  law,  a  sale  of  the  entire  es- 
tate, under  the  proceedings  in  partition.  The 
bill  makes  a  case  of  fraud  in  fact,  as  well  as  of 
fraud  in  law,  growing  out  of  the  fiduciary  re- 
lations which  the  guarditin  and  commissioners 
and  auctioneer  ^respectively  stiataioed 
to  the  efltate  and  to  the  heirs  to  whom  it  be- 
longs. The  prayer  is  for  an  account  of  the  pro- 
ceeds of  all  wood  and  timber  cut  from  the  six 
lota  conveyed  by  the  commissioners  to  John  I. 
Taylor;  for  an  injunction  to  restrain  waste;  that 
the  conveyance  to  John  I.  Taylor,  and  the  sale 
of  these  lots  by  the  commissioners,  be  declared 
void:  and  for  other  relief. 

Bxtracts  from  the  answers  of  the  principal 
defendants  have  already  been  ^ven. 

Id  April,  1843,  the  trial  at  law  of  the  eject- 
ment cameoD  before  Judges  Baldwin  and  Dick- 
enaon;  and  the  court  held  that,  under  the  pro- 
visions of  the  Act  of  1841.  the  defendant  must 
prove  that  there  was  oo  fraud  of  any  kind  in 
the  sale,  in  order  to  avail  himself  of  the  provis- 
ions of  the  Act;  but  the  jury  not  agreeing,  no 
verdict  was  rendered  in  the  case. 

Whilst  the  present  suit  was  pending,  viz. : 
on  the  14th  of  February,  1844,  the  Legislature 
passed  a  private  Act,  entitled  "  An  Act  to  con- 
Arm  the  sales  of  the  real  estate  whereof  Ed- 
mund Kearney,  deceased,  late  of  the  County  of 
Himniouth.  died  'seised.'" 

This  Act  recited  the  circtimstaDces  of  the  sale, 
and  that  doubts  h^d  arisen  respecting  the  title 
to  the  lots,  and  then  declared : 

'*  Hection  1.  Be  ft  enacted  by  the  Cktuncil 
and  General  Assembly  of  this  State,  and  it 
ia  hereby  enacted  by  the  authority  of  the 
the  same,  that  Uie  several  deeds,  so  given 
by  the  said  commissioDent  for  the  said  sever- 
al lots,  shall  tie  deemed  and  taken,  and  the 
same  are  hereby  declared  to  be  valid,  and  ef- 
fectual in  law,  to  convey  the  estate  therein  and 
thereby  intended  to  be  conveyed;  and  that  the 
said  deeds,  or  any  of  them,  and  all  sutisequent 
conveyances  of  the  said  estate,  or  any  part 
thereof,  diall  not  be  impeached  in  any  court 
whatever  f<w  any  such  alleged  iatereet  In  the 
•aid  oommlsBioners.  or  any  of  them,  in  the  prop- 
erty so  sold  by  them,  as  aforesaid,  or  for  any 
alleged  defect  or  informality  in  the  execution 
of  the  powers  of  the  said  commissioners,  or  in 
the  proceedingBof  the  said  Orphans'  (;ourt;and 
that  the  said  deeds,  or  any  of  them,  shall  not 
be  invalidated  or  impeached  upon  any  other 
ground  than  that  of  absolute,  direct,  and  actual 
fraud  on  the  part  of  the  said  commissioners." 

The  defendants  then  Uted  a  supplemental  an- 
awer,  averring  that  there  was  no  fraud,  and 
praving  to  be  allowed  the  benefit  of  this  Act; 
and  also  filed  a  cross  bill,  the  proceedings  under 
which  it  is  not  material  to  notice  in  this  report. 

In  September,  1851,  the  Circuit  Court  de- 
oreed  that  the  UU  should  be  dismissed  with 
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costs,  from  which  decree  the  complainants  ap- 
pealed to  this  court. 

*It  was  argued  by  Mewrt.  Converae  [*505 
and  Ewtngr  for  the  appellants,  and  bv  Ms»srs. 
Dayton  and  Johnson  for  the  appellees. 

The  arguments  of  the  counsel  on  both  sides 
were  directed,  in  a  ^reat  measure,  to  an  exam- 
ination of  the  facts  in  the  case,  as  diaciotcd  in 
the  answers  and  evidence. 

The  points  of  law  for  the  appellants  were  ttie 
following: 

I.  That  thecourts  of  the  United  8iatef>.  hav- 
ing full  jut^sdiction  of  the  case  confemHl  on 
them  by  the  Constitution,  and  the  case  l>e- 
ing  actually  pending  in  the  Circuit  Court, 
the  Legislature  of  New  Jersey  had  no  pow- 
er, by  private  act  or  special  edict,  enacted 
or  pronounced  while  the  case  was  so  pending, 
to  interfere  with  or  to  control  the  decision 
of  the  United  States  court  therein.  That  it 
could  not  itself  directly  pronounce  or  dictate 
to  thn  court  what  Judgment  it  should  pro- 
nounce in  the  case;  nor  could  it,  by  changing 
the  principles  of  law,  or  (he  rules  of  evidence 
governing  it,  by  such  special  edict,  indirectly 
make  or  control  the  judgment  or  decree  of  the 
(M>urt;  and  that,  such  being  the  purport  and 
end  of  the  Act  of  February  14, 1844,  the  same 
is  void. 

II.  That  (here  was  actual  fraud  by  the 
(Ammissioners  in  the  execution  of  their  trust, 
and  that,  if  we  admit  the  special  Acf  of  Feb- 
ruary 14,  1844.  to  be  valid,  the  sale  and  con- 
veyance, made  by  the  commissioners  to  them- 
selves and  their  partneia,  are  void  under  its 
provisions. 

III.  That  material  recitals,  in  the  preamble 
to  that  Act,  appear  to  be  false;  and  it  being  a 

{irivate  act,  and  the  Legislature  deceived,  and 
oduced  by  false  pretenses  to  pass  it,  it  Is  void. 

I.  We  contend,  then,  that  the  Act  of  Feb- 
ruary 14, 1844,  is  void;  and, 

Ist.  Because  it  violates  the  23d  article  of  the 
consthution  of  New  Jersey,  which  declares 
that  the  common  law  of  Eo^and  shall  remain 
In  force  in  that  State,  until  altered  "  by  a  fut- 
ure law  of  the  Legislature." 

This  Act  is  not  a  law,  but  a  mere  legislative 
edict  interposed  between  two  parties  litigant, 
directing  what  mannerof  decree  shall  be  mtwle 
between  them — a  taking  the  property  from  one 
and  giving  it  to  the  other.  To  be  a  law.  it 
must  be  eeieral — a  rule  affecting  property, 
generally,  in  like  circumstances.  This  Act  is 
in  violation  of  the  principles  of  the  common 
law,  and,  not  being  itsen  a  law,  is  therefore 
void.  (1  HI.  Com..  44.  188;  Taylor  v.  PorUr, 
4  Hill,  N.  T..  140;  Btgentt  of  Unieerniy  of 
Maryland  v.  Witliamn,  9  Gill  &  Johns..  412; 
Ervine't  Appeal,  16  Peon.  State,  257;  McNutt  v. 
Bland.  2  How..  16,  17:  Weftrter  v.  Cwmer.  14 
Id.,  608;  Proprieton  of  Kenriebeek  *v.  |*506 
Laboree  et  al..  2  Greenl.,  288-295;  AUomty- 
OtnercU  v.  Stevem.  1  Saxton's  N.  Jer.,  869, 
380:  see  further  authorities,  post.  p.  28.) 

2d.  It  also  violates  that  clause  of  the  same 
article  of  the  constitution  of  Nt'w  Jersey  which 
declares,  "  that  the  inestimable  right  of  trial  by 
Jury  shall  remaiaconfirmed.  as  a  part  of  the  law 
of  this  colony,  without  repeal,  forever. "  {Scud 
der  v.  Trenton  Delaware  FaUa  Co.,  1  Baxtnn, 
N.  Jer..  696.  726.  727:  ArrommWt  v.  Burlin- 
gim,  4  McL»n,  489 ;  Bmbur^  v.  Omner,  8  Com- 
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Htock,  511.  516,  517:  Benson  v.  Mat/or,  &c.,  10 
Barbour,  8.  C.  223,  224;  Peo-pU  v.  WhiU,  11 
Id.,  8.  C.  26.  80;  Parkham  v.  JuaHceit,  9  Ga.. 
841,  849-861 ;  McLeod  v.  Burroughs.  9  Id.,  218, 
315.  216;  Vaiizant  v.  WaddU,  2  Yerg.,  260, 
269-271:  Walley  v.  Kennedy,  2  M,  554,  556; 
Jones  V.  Perry,  10  Id..  69,  71,  72;  ifoAfm  y. 
Jamen,  11  Mass.,  896;  Hake  v.  Jlenderwn.  4 
Dev.  N.  Car,,  15;  2  Kent,  1-18  and  note  b,  p. 
18,  and  note,  p.  4.) 

8d.  This  Act,  not  being  a  law,  is  not  to  be 
regarded  as  a  ruie  of  decision  in  the  courts  of 
the  United  Stales,  under  the  proTlsionaof  the 
84[h  section  of  the  .Tudiciaiy  Act,  even  "in  a 
trial  at  common  law." 

4th.  It  violates  the  Sd  leetion  of  Uie  4th  arti- 
cle of  the  Constitution  of  the  United  States, 
which  declares,  "  that  the  citizensof  each  State 
shall  be  entitled  to  all  the  privileges  and  immu- 
nities of  the  citizens  in  the  several  States." 

This  Act  is  a  special  edict  against  citizens  of 
States,  other  than  New  Jersey,  devesting  them 
of  their  inheritance,  or  laying  down  special 
rules  applicable  to  their  estate  only,  which 
muv  have  that  effect.  If  the  Act  were  general 
Bga'inst  all  parties,  citizens  of  other  states,  who 
might  hold  property  so  circumstanced,  it 
would  be  clearly  unconstitutional.  We  think 
the  objection  loses  none  of  its  force  because 
the  Act  is  special,  and  applied  to  a  single  case. 
Il  declares  that  the  property  of  these  parties, 
who  are  citizens  of  other  states,  aliall  not  be  en- 
titled to  the  protection  which  the  laws  of  the 
State  extend  to  the  property  of  its  own  citizens. 
(4  Johns  Ch.,430.) 

5th.  It  is  against  the  spirit,  if  not  the  letter, 
of  the  3d  section  of  the  8a  article  of  the  Consti- 
tution of  the  United  States,  which  gives  to  the 
courts  of  the  United  States  Jurisdiction  in  all 
cases  "  between  citizens  of  different  states." 

The  naUonal  tribunal  would  be,  in  effect, 
ousted  of  its  JurisdicUoo,  and  the  dtizena  of 
other  states  deprived  of  its  protection,  if  the 
8tate  Legislature  could  interpose,  pending  the 
caHe,  and  by  special  edict,  pronounce  a  decree, 
ir  lay  down  new  principles  of  law  and  new 
rules  of  evidence  for  that  cose  alone,  which 
would  dictate  to  and  control  the  court  In  the  de- 
507*]  cree  it  *«hould  pronounce.  This  would 
defeat  the  end  and  purpose  of  this  provision  of 
the  Constitution.  For  everyone  is  aware  that  the 
citizens  of  other  states  are  much  safer  from 
injustice  and  wrong  where  iheir  rights  are 
adjudicated  by  the  judiciary,  than  the  Legisla- 
ture of  a  state.  (United  States  v.  Peters,  6 
Craoch,  16;  Ogd^n  v.  Backledge.  2  Cranch,  194; 
Sfiydam  v.  Sroadnax.  14  Pet.,  67,  74,  76; 
Bfioda  Idand  v.  Meusaehusetta,  12  Id.,  751.) 

6lh.  The  right  to  pass  an  Act  such  as  this  is 
incon^tent  with  a  republican,  constitutional 
govemmeut,  or  an^  government  with  limited 
powers,  for  it  deprives  the  citizen  of  one  of  bis 
alMolute  rights — the  possession  and  enjoyment 
of  property.  It  is  aidmissible  only  in  a  purely 
Asiatic  despotism.  {People  v.  Hupmuors  of 
Westchea^.  4  Barb.  S.  C,  64:  Noiuian  v. 
Heia.  5  Watta  &  Serg.,  171;  Bumbtrger  v. 
CUppenger,  S  Id.,  811;  Emine't  Appeal,  16 
Penn.  State,  257.) 

II.  We  contend  that  there  was  actual  fraud 
by  the  commissioners  in  the  execution  of  their 
trust;  and  if  we  admit  the  special  Act  of  Feb- 
niary  14.  1844,  to  be  valid,  the  sale  and  con- 
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veyance  made  by  the  oommisajonen  to  thcn- 

sefves  and  their  partners  are  void. 

A  trustee  who  becomes  a  purchaser  of  the 
trust  estate  is,  in  the  estimation  of  law,  a 
fraduleot  purchaser;  and  because  of  the  tnnp- 
tatioD  and  opportunity  to  commit  fraud,  and  the 
ease  with  which  he  can  cover  it  from  detectitut , 
such  purchase  is  of  itself  a  fraud,  and  a  dlle 
procured  under  it  is  void,  at  the  option  of  the 
cestui  que  trust. 

The  special  Act  of  February  14,  1844,  de- 
clares that  this  sale  and  the  deefls  made  under 
it,  "shall  be  valid  in  law,"  unless  " impeached 
for  absolute,  direct  and  actual  fraud."  It  does 
not,  however,  require  thia  court  to  change  the 
rules  of  evidence  applicable  in  all  Uke  caaw, 
where  the  question  is,  whether  there  was  or 
was  not  actual  fraud  on  the  part  of  the  trustee 
in  dealing  with  the  property  and  funds  of  his 
C6»tvi  qiie  trust.  The  special  Act  merely  re- 
lieves the  trustee  from  the  judgment  of  law  oon- 
^uent  upon  their  purchase.  It  leaves  all  taici- 
deotal  questions  open,  to  be  dealt  with  accord- 
ing to  general  principles. 

And  tlie  trustees  aund  in  an  inauspicious  re- 
lation to  the  property ;  they  are  vendors  of  the 
estate  of  others,  and  they  are  purchasers  for 
themselves:  a,  court  of  equity  will,  therefore, 
examine  their' acta  with  jealous  caution,  and  in 
dubious  matters  it  can  allow  them  the  benefit 
of  no  favorable  presuni[ttion,  (MieAaud  v. 
Oirod.AUow..m.) 

And  if  the  trustees  Iiave  resorted  to  aitlflcv 
or  falsehood  to  conceal  their  interest;  or  if, 
contrary  to  their  dnt^,  they  have  retained  the 
trust  fund,  and  use  it  for  their  own  benefit  or 
that  of  their  friends;  or  if  they  combined  with 
others  to  prevent  investigation,  *or  to  [*609' 
postpone  accountability,  they  will  be  held 
chargeable  with  actual  fraud. 

1st.  Two  of  the  commissioners,  Leonard 
Walling  and  James  Hopping,  were  undoubted 
partners  at  the  time  the  sale  was  reported  to  the 
court,  if  not  ao  by  a  secret  understanding 
among  themselves  on  the  day  of  sale.  But  to 
cover  and  conceal  their  interest  and  that  of 
the  guardian,  Joseph  Taylor,  they  reported  to 
the  courtthat  Ezra  Osborn  was  the  purchaser 
of  lots  5,  6.  and  tO;  Isaac  E.  Lipi^oeott  of  loto 
7  and  9,  and  Richard  S.  Burrowes  of  lot  No. 
8;  which  report  was  false. 

And  in  the  deed  which  they  executed  to 
John  I.  Taylor,  April  Isl,  1830,  they  recite 
that  Osborn,  Lippincott  and  Burrowes.  bid  off 
lots  5,  6.  7,  8,  9  and  10,  for  John  I.  Taylor,  as 
his  agent,  which  recital  was  false,  and  together 
with  the  conveyance  to  him,  intended  .to  ctm- 
ceal  their  interest  in  the  purchase. 

This  falsehood  and  concealment  was  tor 
their  own  advanta^.  Had  they  reported  the 
sale  and  the  parties  in  interest  truly  to  the  court, 
it  could  not  have  been  confirmed' 

2d.  They  retained  the  truat  fund  for  a  long 
time  in  their  hands,  and  used  it  for  the  benefit 
of  themselves  and  their  families. 

No  costs  appear  to  have  been  taxed  in  the 
case;  and  the  amount  Is  left  to  conjecture.  We 
suppose  that  $841.19  will  be  more  (ban  suffi- 
cient to  cover  tliem.  This  deducted  will  reduce 
the  net  proceeds  of  sale  to  $19,600. 

(The  counsel  then  went  into  a  long  examina- 
tion of  the  state  of  the  accounts,  which  is 
omitted.) 
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Sd.  In  order  the  better  to  secure  to  themselves 
the  use  of  the  trust  fond,  and  to  enable  them 
to  purc^se  and  improve  a  portion  of  the  estate 
with  its  proceeds,  the  commissioners  associated 
tbemeelves,  aod  combined  with  Joseph  Taylor, 
theguiu*diaa  of  four  of  the  minor  children  and 
lieirs.  and  through  his  connivance  and  partici- 
pation avoided  investigation  and  postponed  ac- 
countability. 

The  record  shows  that,  from  April  Ist,  1880, 
to  April  Ist  18S1,  there  was  in  the  hands  of  the 
commiadoDers  uid  gnardiao,  of  the  funds  of 

the  estate  I  6.035.29 

From  April  Ist,  1881,to  April  1st,  1832  10,017.56 

There  is  no  evidence  in  the  record  that  any 
part  of  this  fund  pMBed  out  of  the  bands  of 
the  members  of  the  partnership  prior  to  the  7ih 
of  April,  1887.  The  record  diows  that  there 
did  cert^nlv  remain  in  their  bands,  until  the 
laat  nwmed  date,  at  least  $7,994.50. 

The  estate  was  thus  made  to  pay  for  itself 
and  improve  itself ;  and  it  is  not  surprising  that 
one  of  the  partners  (Primrose  Hopping)  teetiSes 
that  he  never  paid  anything  on  his  purchase, 
and  that  John  Hopping  doea  not  know  when, 
where,  or  to  whom  be  paid. 

09«]  *It  is  not  at  all  probable  that  either  of 
the  commissioaers,  or  Uieir  brotherB,  or  the 
guardian,  his  son  or  soa-in-Iaw,  ever  paid  a 
dollar  towfurds  their  purchase. 

The  proceeds  of  the  estate  could  not  have 
been  thus  held  to  pay  for  the  estate  without 
combination  between  the  commissiouen  and 
guwdian. 

4th.  We  will  endeavor  to  show,  that  the  re- 
port of  the  commissioners  that  the  premises 
could  not  be  divided  wiriiout  great  prejudice  to 
the  interest  of  the  owners  was  untrue,  and  in- 
duced by  a  purpose  to  possess  tbemselveii  of  a 
portion  of  the  property.  There  were  seven 
shares.  The  commtsuoners  divided  the  prop- 
erij  into  Hfteen  parts  before  making  theii  re- 
port that  it  could  not  be  divided. 

6th.  There  was  a  controversy  at  the  bidding 
which  was  first  decided  by  Primrose  Hopping, 
a  secret  partner;  and  aflerwardi,  on  appeal,  by 
the  commissioners  (two  of  them,  as  we  think 
we  have  shown),  also  secret  partners.  It  was 
decided  in  their  own  favor. 

III.  Theredtalsof  theActofFebrnaryl4tb. 
1844,  show  tJiat  the  Le^lature  was  deceived 
and  passed  the  Act  under  a  mistake  as  to  the 
facts.  {M»2ntire  Poor  School  v.  Zanegnlle 
Canal  and  Manuf.  C6. .  9  Hammond's  Ohio, 
290;  2  Bl.  Ck>m.,  845,  846.) 

1st.  The  Act  contemplates  that  the  deed 
which  it  fwnflrms  had  been  made  to  a  party  to 
whom  the  interest  in  the  property  had  been 
transferred  for  a  valuable  consideration — not 
to  a  person  who  received  the  conveyance  to 
conceal  the  interest  of  others. 

The  combination  between  the  commissioners 
and  the  guardian  to  unite  in  the  purchase  of 
the  estate — a  combination  fraudulent  In  itself — 
waa  not  made  known  to  the  Legislature. 

Sd.  The  sale  and  conveyance  by  the  com- 
iDtedoners  were  not  nuule  in  good  faith.  There 
were  tuppreaaio  veri  and  9ugge»tio  falsi  in  all 
their  several  papers  relating  to  both. 

4lh.  The  purchase  money  was  not  honestly 
and  fujiy  paid  to  the  persons  entitled. 

The  counsel  for  the  appelleea  bestowed  a 
great  deal  of  attention  upon  the  Act  passed 
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the  Legislature  of  1844.  Having  given  the 
views  of  the  opposite  counsel  upon  Uiis  point, 
it  is  proper  to  state  also  the  views  taken  by  the 

counsel  for  the  appellees. 

The  Act  of  March,  1841,  required  proof, 
to  the  satisfaction  of  the  court  or  jury,  that 
the  lands  were  sold  fairly,  aud  without  fraud — 
that  the  deed  was  executed  in  good  faith,  for 
a  sufficient  consideration,  and  with  the  consent 
of  reported  purchasers. 

The  obvious  meaning  of  this  Act,  as  we  con- 
tended, was  actual  *fraud,  actual  good  [*510 
faith.  It  was  so  understood  by  the  Legislature, 
and  so  understood  by  the  remonstrants,  who 
opposed  it  to  the  last. 

Yet  Jw^tf  Baldwin  ruled,  in  effect,  that  our 
condition  was  made  worse  rather  than  better 
by  this  Act.  He  said,  firat.  that  the  Act  was 
alegislative  rect^itton  of  Doe  v.  Lambert; 
second,  that  we  must  convince  both  court  and 
jury  that  there  was  no  fraud:  third,  that  the 
Act  did  not  designate  the  character  of  fraud, 
which  was  to  affect  such  deeds;  that  in  con- 
sequence, all  fraud,  actual  or  legal,  would 
Titiate  the  deed;  that  if  the  commissioners 
were  interested  in  the  sale  (before  their  duties 
were di8charged),however  innocent  or  Ignorant, 
or  however  large  the  price  and  fair  the  sale,  it 
was  a  fraud  in  law,  and  vitiated  thcdeed. 

This  opinion  of  Judge  Baldwin,  involved  a 
necessity  for  further  legislation.  Notice  of 
appliration  for  a  private  law,  was  published 
six  weeks  in  the  Monmouth  Democrat  (in  the 
county  where  the  lands  lie),  under  a  rule  of 
the  house.  The  bill,  after  such  notice,  was  in- 
troduced and  passed  Into  a  law,  14th  Feb- 
ruary, 18  i4. 

First.  Does  that  Act  conflict  with  the  Con- 
stitution of  New  Jersey  or  the  United  States? 

Second.  Was  there  "absolute,  direct  and 
actual  fraud  on  the  part  of  said  comndssioners?" 

Another  point  is  made  by  the  answer  to  the 
crossbill,  to  wit: 

Third.  Was  the  Act  of  1844  a  fraud  on  the 
Legislature,  and  can  it  be  avoided  for  that 
cause? 

1.  Does  the  Act  of  1844  violate  the  Consti- 
tution of  New  Jersey? 

The  Act  is  purely  remedial.  It  relieves 
against  a  technical  exceptioo,  to  wit:  the  mak- 
ing of  a  deed  to  a  person  other  than  the  bidder; 
and  it  relieves  from  a  legal  or  constructive 
fraud  (if  there  be  any),  though  not  from  actual 
fraud.  It  is  important  to  remembel'  that  even 
if  the  commissioners  did  become  interested 
(which  is  expressly  denied)  the  deed  was  not 
void,  but  voidable  only  by  the  heiia,  and  than 
only.  (Den  v.  McKnight,  6  Hal.,  886.)  And 
equity  even  then  would  put  them  on  terms. 

Our  Constitution,  July  2d,  1776,  gives  plenary 

f lowers  of  legislation.    Nothing  is  reserved 
rom  their  power  except  the  rights  of  conscience 
and  trial  by  jury. 

New  Jersey  had  no  bill  of  rights.  Her  con- 
stitution did  not  even  separate  the  legislative 
and  judicial  de(«rtments  of  government. 
There  was  no  provision  against  interference 
with  vested  rights  or  against  retrospective 
laws.  (1  Kent's  Com.,  448;  8  Story  on  Cont., 
266;  ftfn/Mftt  V.  Boffg».  \  Bald.  C.  'iA^,  Bona- 
parUv.  G.  &  A.  R.  R.  Co.,  Id.,  220.)  Under 
her  constitution  of  1776  her  *conrts  and  [*5 1 1 
jurists  have  even  held  her  power  of  legislation 
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absolute,  as  of  British  Parliament.  Bo  much 
of  the  common  and  statule  law  of  England 
was  adopted  as  theretofore  in  use  in  the  prov- 
ince, and  until  changed.  (Sec.  23  of  Constitu- 
tion of  1776.) 

The  Act  of  1844  did  not  violate  the  common 
law.  Private  acts  are  a  common  law  assurance 
orcoDv^ance.  So  treated  in  British  legistaUon. 
(6  Cruise  Dig.,  p.  1  to  15;  title  "Private 
Acta.")  It  shows  that  Parliament  l^fislated  by 
private  acts  as  extensively  as  we  do. 

But  if  the  common  law  were  otherwise,  the 
coDstilution  of  New  Jersey  adopted  so  much 
thereof  only  as  had  been  in  use  in  the  prov- 
ince.  This  principle  had  not  been  in  use. 

Where  a  power  to  legislate  and  cure  defects 
has  been  long  exercised,  as  in  the  past  history 
of  New  Jersey,  it  is  the  strongest  evidence  of 
its  existence.  (Brueoe  v  Bank  of  Kentucky, 
11  Pet.,  367;  SiaU  v.  Mayhmo,  2  Oill,  487.) 

Commencing  after  the  surrender  by  the  pro- 
prietors of  New  Jersey  of  the  powers  of  gov- 
ernment in  1703.  we  have  a  series  of  these 
remedial  acts  of  the  most  extended  character. 

The  following  public  Acts  are  still  on  the 
statute  book. 

(Then  followed  a  reference  to  fifty-nine  pri- 
vate Acts.) 

This  long  list  of  private  Acts  shows  the  con- 
stant exercise  of  legislative  power  over  wills, 
deeds,  partitions,  trusts  and  other  cases.  They 
do  not  cure  the  evidence  merely,  but  in  many 
cases  make  the  law  to  meet  the  case;  affecting 
tegal  interests  vested  in  minors,  married  women 
and  others,  in  various  forms  and  without  as- 
sent. I  may  add  here  that  all  the  adjoining 
States  and  Congre«8  itself  has  passed  many 
suoh  remedial  acts,  cooflrming  land  titles,  &c. 
(14  Pet..  358,  883.) 

8.  The  restriction  in  the  consUtution  in 
bdialf  of  trial  by  Jury  Is  not  violated.  The 
object  of  this  Act  was  to  cure  a  mere  legal 
fraud  (if  any),  not  that  actual  fraud,  or  fraud 
in  fact,  of  which  the  Jury  is  the  judge.  It  de- 
termines a  principle,  not  a  fact,  and  it  leaves 
trial  by  jury  as  it  was. 

Funher,  "  trial  by  jury,"  spoken  of  in  that 
constitution,  refers  only  to  such  trial  by  jurv 
as  had  been  theretofore  practiced  In  the  col- 
ony.  It  is  evident,  from  previous  as  well  as 
subsequent  legislation  hereinbefore  referred  to, 
that  trial  by  jury  must  have  been  ever  held  in 
this  colony,  subject  to  such  power  of  legisla- 
tion. There  are  many  cases  of  civil  right 
where  trial  by  jury  Is  directly  taken  away;  as 
In  appraisement  of  lands  taken  for  public 
purpoaos;  It  was  so  before  the  adoptiou  of  the 
Coiutitutloo  of  1776.  It  was  so  under  the  pro- 
prietary government.  (Learn  &,  Spl.,  440.) 
Also  under  the  royal  government.  (Allison's 
Laws  of  New  Jersey,  278,  sec.  S.)  Also  since 
the  constitution  of  1776.  (Saxton  Ch.,  604; 
Seradder  v.  Trenton  ZMateare  Fail*  Co.,  and 
cases  cited  there.) 

0 12*1  *4.  This  law  does  not  encroach  on 
the  Juaidal  Department  (if  it  shall  be  thought 
that  by  the  theory  of  our  government,  without 
constitutional  provision,  these  departments  are 
distinct).  The  Act  does  not  declare  what  the 
law  was  theretofore,  but  what  it  shall  be  in 
future,  and  it  applies  such  law  to  existing 
cases,  or  in  other  words,  affects  existing  rights. 
It  comes  back  to  the  same  question,  viz. :  the 
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power  of  the  Legblature  as  respects  rights  veil- 
ed in  law,  though  subject  to  certaia  equiliei. 
It  is  not  a  judicial  act  to  rectify  a  bu  ssJe. 
{WiUeinmm  v.  Leland,  2 Pet.,  660.) 

All  that  class  of  laws  which  are  held  v4Hd  u 
encroachments  on  the  judicial  deparimenu  of 
government,  are  aside  the  question.  But  aside 
from  this,  where  there  is  no  constitutional  re- 
striction, as  in  New  Jersey,  the  Legislature 
may,  in  some  qualified  degree,  exercise  judicial 
power,  &c.  2Root,  850;8DaIl..  tt86;80reen1., 
884,  and  the  Acts  hereinbefore  cited,  show 
that  New  Jersey  has  always  done  so.  There  it 
nothing  in  the  ConstituUoD  of  the  United 
States  j^ainst  it.   (3  Story  on  Cont.,  366,367.) 

5.  l^e  next  and  a  principal  point  is  as  to 
the  quesUoQ  wheUier  the  act  conflicts  with  the 
Constitution  of  the  United  Slates.  Does  it  de- 
strov  the  obligation  of  a  contract. 

All  else  ends  in  ar^ments  looking  to  the 
propriety  of  such  special  legislation. 

The  object  of  this  law  is  not  to  disturb  or  im- 
pair contracts,  but  enforce  them.  The  com- 
missioners who  sold,  were  the  agents  of  the 
court.  They  sold  and  received  ue  purcbass 
money  in  full,  and  made  a  deed.  This  law  is 
to  enforce  that  contract.  It  conflmu  extsUnc 
rights  only  in  favor  of  the  purchaser,  who  psia 
his  money. 

The  heirs  became  seised,  it  is  said,  by  rmson 
of  the  defective  character  of  the  proceediosB; 
but  such  Fclsin  was  subject  to  an  equity,  which 
this  act  recognizes  and  enforces.  (1  Kent's 
Com.,  455;  Qothen  v.  ^onnington,  4  Conn., 
309;  Langdon  v.  Strong.  2  Vt..  284;  3  Story  on 
Coot.,  267:  Und&nMod  v.  £M^,  10  Serg.  A 
Rawle,  97;  Beade  v.  TToUw,  fl  Conn..  190; 
Booth  V.  Booth.  7  lb.,  860;  8  McLean.  212;  7 
Blackf..  474:  8  Mass..  473-479;  800;  2 
Harr.&J.,  280;  6  am  &  J..  461;  8  Scammoa. 
448.) 

A  court  of  equity  often  exercises  this  power 

in  favor  of  him  who  pays  the  purchase  money. 
This  taw  does  no  more.  It  only  says,  a  deed 
made  by  request  of  the  purchasers  to  Jobo  L 
T^lor.  as  their  agent,  shall  be  good. 

Legislation  often  does  what  a  court  of  equity 
may  do ;  and  to  control  properiy  of  infants,  ana 
order  sale  of  their  estates  and  deeds  therefor, 
is  or  was  of  constant  ocearrBnoe.  (See  Acts 
hereinbefore  dted,  and  15  Wend.,  486;  » 
Wend.,  865.) 

•There  were  many  such  acts  before 
the  adoption  of  the  Constitution  of  the  United 
States;  and  that  instrument  did  notmean  to  de- 
stroy remedial  State  legislation.  We  must  look 
to  the  history  of  the  tlines  for  its  meaning,  if 
doubtful.  (Rhode  latand  v.  Mattaehtmtu,  18 
Pet.,  557.) 

The  Supreme  Court  of  the  United  St^es  hss 
repeatedly  held  such  acts  valid,  and  that.  too. 
even  after  judgment.  {SaUerUe  v.  Matthem 
son.  3  Pet .  880;  WUfcinwn  v.  Ldand.  3  Jb.. 
6S7,  661;  Colder  and  Wife  v.  BiaU  and  Wife,  t 
Dali..  886;  Watson  etal.  v.  Mercer.  8  Pet..  S& 
108;  CharlM  B.  Bridge  v.  Warmt  Bridge,  11 
lb,,  420:  WamnM  v.  fitriinan.  18..  lb.,  S9:  S 
Story's  Com.,  on  C.  366.  collects  casnup  to 
3  Pet. ;  BenneU  v.  Bogt,  Bald.,  74;  Fi^eka-r. 
Peck.  6  Cranch,  67. 184.) 

Dicta  in  this  case  reviewed  in  later  case«abon 
cited. 

Second  Pohit.   Was  there  "  absolute,  direct 
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and  actual  fraud  od  the  part  of  said  commlB- 
Bionera?" 

Outside  of  the  pleadings,  this  bad  been  here- 
tofore scarcely  prelendea.  The  evidence  is  all 
the  other  way. 

The  charges  of  fraud  in  the  original  Ull  are 
of  the  groraest  character.  The  answera,  which 
are  directly  respoosiTe.  are  evidence. 

Edward  Taylor  is  the  only  surTiving  com- 
missioner. He  has  answered  fully,  and  been 
likewise  sworn  as  a  witness.  He  denies  all 
fraud  on  the  part  of  the  commissioners,  and 
says  the  property  brought  more  than  it  was 
worth,  in  his  judgment,  and  more  than  it  would 
bring  in  the  same  condition  at  that  time  (April, 
1M4T 

The  company  who  bought  the  lots  in  ques- 
tion, were  Daniel  Holmes,  Ezra  Oaborae.  Isaac 
E.  Lippincott,  Richard  C.  Burrowes,  Horatio 
N.  Kearney.  Septimus  Stephens. 

They  all  answer,  expressly  denving  all  fraud, 
except  Stephens,  wbe  declined  bis  share,  and 
died  before  any  question.  Horatio  N.  Kear- 
ny was  the  brother  and  one  of  Uie  heirs,  and 
has  answered,  disclaiming  any  Isnowledgfl  of 
fraud  at  the  time. 

The  answers  and  evidence  abow.  In  brief,  this 
state  of  facts. 

Edward  Kearney  died  in  18S3.  His  whole 
personal  estate  was  but  $1,080,88.  His'  real 
estate  was  781  acres  of  light  Sandy  land.  481  of 
which  only  were  cleared — which  had  been  in 
possession  of  himself  and  ancestors  for  many 
years. 

In  1839  there  were  living  six  children.  I 
think,  interested  in  the  estate,  of  whou  three 
or  four  were  minors,  and  three  of  these  minors 
were  girls,  with  no  means  of  support. 

One  of  the  ebildreo  had  sold  his  entire  riiare 
(ODC  seventh)  to  Daniel  Holmes,  for  $1,600. 

Tfae  highest  price  any  witness  has  put  on  the 
whole  real  eeute  was  f  IS.OOO.  It  rented  for 
many  years  prior  to  the  sale  tor  $280  to  $800 
only. 

S  1<4*]  *H(dmes  applied  for  a  partition,  and 
Gommusioners  liaving  reported  it  could  not  be 
divided  without  prejudice,  they  were  ordered 
to  sell. 

The  laws  of  New  Jersey  reouired  only  that 
the  commissioners  should  advertise  in  one 
newspaper  in  the  county  where  the  lands  lie. 
They  did,  in  addition,  advertise  in  two  news- 

Epers  in  the  City  of  New  York,  and  bad  100 
ge  puffling  handbills  set  up,  showingthead- 
Tantaces  of  the  property,  lliere  was  a  large 
attendance  on  the  sale,  and  the  properiy  brought 
$1»,941.19. 

The  money  was  paid,  and  the  heirs  have  bad 
the  benefit  of  it. 

Every  witness  who  had  been  examined  says 
the  sale  was  fair,  and  the  price  much  exceeded 

Sublic  expectation,  and  was  more  than  Horatio 
Kearney,  one  of  the  heirs,  s^d  it  was  worth. 
The  judgment  of  the  Company,  who  bought 
Ic^  5  to  10,  inclusive,  may  b?  gathered  from 
the  disposition  they  made  of  their  shares  at 
different  times  afterwards.  Holmes,  the  prime 
mover,  sold  his  interest  to  Joseph  Taylor  for  a 
net  profit  of  $25.  Burrowes  sold  his  to  Osbom 
for  $40.  Horatio  Keamcgr  sold  his  to  Bray  for 
$M.  SteplienB  backed  out,  and  Lippincott  says 
tlie  company  liave  saved  themselves  from  act- 
ual kMS  on  the  purchase  only  by  the  eanUngs 
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of  certain  vessels  they  have  since  run  in  con- 
nection. 

Yet  after  the  gross  charges  of  fraud  and 
speculation  In  their  bill,  made  without  knowl- 
edge, were  fully  met  both  by  answers  and 
by  evidence,  these  same  duurges  are  reckteaaly 
repeated,  again  and  again,  in  the  answer  to  the 
cross  bill,  but  without  the  slightest  evidence  to 
sustain  them. 

I  cannot.  In  the  mere  statement  of  points, 
comment  on  the  evidence  in  detail,  but  com- 
mend this  part  of  the  case  to  the  careful  ex- 
amination of  the  court.  It  will  show  clearly 
there  was  no  actual  fraud  on  the  part  of  tbe 
commissioners. 

Third  point  Was  the  Act  of  1844  a  fraud 
on  the  Legislature? 

1.  The  first  answer  is,  if  it  were,  the  party 
can't  get  clear  of  it  in  this  way.  No  case  can 
be  found,  to  show  by  evidence  aliurulg  a  law 
void  because  the  Legislature  did  not  know 
what  it  was  about. 

2.  The  Legislature  understood  the  whole 
question.  Six  weeks'  notice  of  the  application 
was  given. 

The  evidence  of  Mr.  Sullivan  shows  his  re- 
monstrance was  read  and  filed,  with  all  its 
charges  of  fraud,  before  the  Act  in  the  House 
of  Assembly  was  referred  to  tbe  Judldaty  com- 
mittee. Yet  afterwards  tiie  Act  passed  unani- 
mously. And  a  reference  to  the  legislative 
journal  of  council  of  same  year,  miows  It 
passed  the  other  branch  of  the  I^egisiature,  also, 
upon  the  ayes  and  noes,  unanimously. 

•Besides  this.  Mr.  Sullivan  immedi-  [*615 
ately  filed  his  petition  for  repeal,  and  it  was  at 
once  referred  to  the  jUdiciaiy  committee.  The 
council  Jounul  shows,  Itfter  full  consideration, 
it  was  unanimously  denied. 

Ko  private  law  has  ever  passed  our  Legis- 
lature after  a  more  full  and  thorough  discus- 
sion. The  minutes  of  these  bodies  are  referred 
to  as  evidence  by  Mr.  Sullivan,  the  witness, 
counsel,  and  attorney  at  law  and  In  fact,  on 
part  of  the  compli^nanta. 

Mr.  Ju^iee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
New  Jersey. 

Tbe  bill  was  filed  in  the  court  below  by  the 
heirs  of  Edmund  Kearney,  decewed.  against 
the  defendants,  to  set  a^e  a  sale  of  a^art  of 
a  farm  descended  to  tiiem,  ^tiuiie  cm  Raritan 
Bay,  in  New  Jersey,  under  an  order  of  the  Or- 
phans* Court  in  that  State,  in  a  case  of  parti- 
tion, a  sale  having  been  ordered  upon  the 
ground  that  partition  could  not  be  made  with- 
out prejudice  to  tbe  interest  of  the  heirs.  The 
farm,  conning  of  some  seven  hundred  and 
eighty-one  acres,  was  divided  by  tbe  commis- 
sioners into  fifteen  allotments,  preparatory  to 
the  sale,  and  which  sold  for  the  aggregate 
price  of  $19,041.10.  The  bill  seeks  to  set 
aside  six  of  these  allotments.  Nos.  5,  6,  7,  8,  9 
and  10,  embracing  about  two  hundred  and 
eleven  acres,  and  which  sold  for  the  sggrejcate 
sum  of  $4,688.15.  At  the  lime  of  tbe  applica- 
tion to  the  Orptians'  Court  for  the  partition, 
April  Term,  1830,  there  were  seven  surviving 
heirs  of  the  estate,  four  of  whom  were  minors. 
Daniel  and  John  W.  Holmes,  who  had  pur- 
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chased  some  year  previously  the  interest  of 
James  P.  Kearney,  one  of  the  heirs,  made  the 
application  for  the  partition.  The  Act  of  New 
Jersey,  conferring  the  powers  upon  the  Or- 

E bans'  Court,  provides  that  the  application  may 
e  made  by  the  heirs,  for  any  person  claiming 
under  them;  and  further,  that  if,  in  theopinion 
of  the  comniissionerB,  partition  cannot  be  made 
without  great  prejudice  to  the  owners,  and  on 
satisfactory  proof  to  the  court  of  the  same,  a 
sale  of  the  premises  shall  be  ordered. 

It  Is  not  material  to  refer  particularly  to  the 
proceedings  before  the  Orphans'  Court,  as  we 
do  not  imderstand  that  any  serious  question 
has  been  made  upon  them.  It  has,  mdeed, 
been  objected  that  no  personal  notice  of  the 
application,  or  of  any  of  the  proceedings  before 
the  court,  was  given  to  the  heirs,  whether 
adults  or  minors:  sod  also,  that  no  guardian 
ad  litem  was  appointed  for  the  latter.  But,  it  is 
conceded,  neither  of  these  steps,  however  judi- 
cious, and  proper  for  the  purpose  of  protect- 
ing the  interest  of  the  parties  concerned,  are 
required  by  the  Statute  of  New  Jersey  or  prac- 
tice of  the  court. 

516*]  *The  main  ground  relied  upon  for 
setting  aside  the  sale,  Is  to  be  found  in  the  alle- 
gations and  proofs  of  fraud  in  the  proceedings 
that  took  place  at  the  commtesioners'  sale  of  the 
premises,  under  the  order  of  the  court.  It  is 
claimed  that  this  sale  is  void,  and  should  be  set 
aside,  on  the  ground  of  either  actual  or  con- 
structive fraud,  or  both.  This  sale  took  place 
in  November,  1820,  and  was  confirmed  by  the 
oourt  on  the  report  of  the  commissioners  the 
January  Term  following. 

Deeds  of  conveyance  were  made  of  the  prem- 
ises sold  in  the  month  <ff  April  thereafter,  when 
one  half  of  the  purchase  money  was  paid;  the 
remaining  half  has  been  since  paid  in  pursu- 
ance of  the  conditions  of  sale,  and  order  of 
the  Orphans'  Court;  and  the  whole  of  the  pur- 
chase money  received  by  the  heirs.  All  of 
them,  except  three,  became  of  age  as  early  as 
at,  or  before,  September,  16S1.  Another  be- 
came of  age  in  1834.  This  bill  was  filed  Octo- 
ber, 1841,  some  twelve  years  since  the  sale  took 
place,  and  eleven  since  most  of  the  purchase 
money  was  paid.  Actions  of  ejectment  had 
been  brought  in  the  early  part  of  that  year;  the 
precise  date  is  not  given. 

The  case  has  increased  very  much  in  impor- 
tance since  the  sale  by  the  commissioners  in 
1829,  on  account  of  the  large  and  valuable  erec- 
tions and  improvements  maide  upon  that  part  of 
the  premises  which  is  sought  to  be  recovered. 
A  town  has  sprung  up  on  the  bay,  called  Key 
Port,  containing  a  population  of  several  hun- 
dred Inhabitants,  with  tiieir  dwellings,  public 
edifices,  docks  or  wharves;  and  a  great  por- 
tion of  the  property  has  passed  into  the  hands 
of  bonafde  purchasers. 

Thef-e  six  lots  were  purchased  at  the  commis- 
sioners' sale  by  a  company  organized  pending 
the  sale,  and  who  made  the  purchase  with  a 
view  to  the  laying  out  and  establishment  of  a 
town  at  that  point  on  the  bay;  and  after  the 
confirmation  by  the  court  in  the  name  of  the 
bidders.  It  was  agreed  between  all  persons  in- 
terested in  the  purchase,  and  the  commission- 
ers, that  these  lots  should  be  conveyed  to  John 
I.  Taylor,  one  of  the  company,  in  trust  for  the 
owners,  on  account  of  the  greater  convenience 
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in  granting  town  lots,  after  the  town  should  be 
laid  out  and  these  lots  put  into  the  market 
The  deed  was  executed  accordingly.  But  it 
appears  that  some  two  years  subsequent  to  Ibis 
conveyance,  it  was  decided  by  the  Supreme 
Court  of  New  Jersey  (1  Greene,  183),  that  a 
deed  made  by  the  commissioners  in  |>artition  to 
anyone,  other  than  the  person  reported  as  the 
purchaser,  was  void.  The  law  was  supposed 
to  be  otherwise  in  New  Jersey  down  to  tbu 
decision,  as  it  is  in  several  of  the  States.  (5 
Page.  620;  1  Dana,  36t:  ft  Dev.  &  B..  108;  U 
Id.,  016.)  The  title  was  first  attacked  8ole1y<m 
this  fiaw.  It  led  to  the  institution  of  the  ac- 
tions of  ejectment.  The  *defendaot8,  [*517 
however,  applied  to  the  Legielature  for  relief, 
and  in  March,  1841,  a  general  Act  was  passed, 
providing,  upon  proof  oeing  made  to  the  satis- 
faction  of  the  court  or  jury  before  whom  ruch 
deed  was  offered  in  evidence,  that  the  lands 
were  sold  fairly,  and  without  fraud,  and  the 
deed  executed  in  good  faith,  and  for  a  suffi- 
cient consideration ;  and  with  the  consent  of 
the  persons  reported  as  purchasers,  the  deed 
should  have  the  same  efl!ect  as  though  it  had 
been  made  to  the  purchaser. 

This  Act.  as  is  admitted,  is  tmobjectioniAle, 
and  cured  this  defect  in  Uie  deed;  aind  thecaae, 
therefore.  Is  brought  down  to  the  simple  ques- 
tion «f  fraud,  a^ual  or  constructive,  at  the 
commissioners'  sale. 

The  whole  of  the  evidence  to  be  found  in  the 
record,  except  what  may  be  derived  from  the 
pleadings,  bearing  upon  this  question,  consiits 
in  notes  of  the  testimony  taken  by  the  coonsH 
in  two  trials  in  the  ejectment  suits,  the  one  in 
October,  18^,  and  the  other  in  April,  1S44. 
These  notes,  being  an  abridgment  of  the  testi- 
mony of  the  witnesses  at  these  trials,  are  not 
always  free  from  obscurity  and  doubt  as  to  the 
meaning,  and  having  been  taken  by  the  oppos- 
ing counsel  are,  in  some  instances,  inconsKt- 
ent,  and  contradicttwy.  But  upon  an  attentirc 
examination  of  them,  and  making  all  due  al- 
lowance for  the  circunostancea  under  wbidi 
they  were  taken,  we  are  satisfied,  the  clear 
weight  of  the  evidence  is  against  the  charge 
of  actual  fraud  in  the  proceedings  before 
the  Orphans'  Court,  or  In  the  commissions' 
sale. 

An  attempt  was  made  on  the  argument  to 
impeach  the  good  faith  of  the  report  of  the 
comm^oners,  which  recommended  a  sale  ol 
the  property  instead  of  making  partition.  Bui 
it  is  not  pretended  that  the  report  contained 
any  facts  bearing  upon  this  question  which 
were  untrue  or  had  the  effect  to  mislead  the 
Judgment  of  the  court.  The  law  authorizes  a 
sale,  when  the  land  is  so  circumrtanced,  tbst 
in  the  opinion  of  the  commiaainneni,  pariiiioD 
cannot  be  made  without  great  prejudice  to  the 
owners,  and  upon  satisfactoiy  proof  of  that 
fact  being  made  to  the  court.  The  commU- 
»ioners  caused  a  survey  and  map  of  ttie  prem- 
ises to  be  made  which  accompanied  th^  re- 
port, and  they  express  the  opinion,  after  an  ex- 
amination of  the  same,  that  the  partition  could 
not  be  made  without  injury  to  the  owners.  We 
may  presume  the  judges  had  satisfactory  evi- 
dence before  them  that  this  opinion  was  wtll 
founded  before  they  granted  the  order  of  sale; 
for,  until  some  facts  are  shown  gobi;  to  im- 
pnch  it,  and  with  which  the  commlssionerB  or 
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parties  tnterested  were  privy,  such  is  the  legal  j 
effect  of  the  order. 

Besides,  if  this  question  could  be  regarded  as 
mn  open  one  now,  tn  the  absence  of  any  evi- 
dence  going  to  impeach  the  order  *of 
the  Orphans'  Court,  the  result  would  uot  be 
ehaoged:  for  every  witness  extAniued  on  the 
subject  coDcura  in  the  opinion  that  the  farm 
could  not  have  been  divided  among  the  heirs 
without  great  prejudice  to  their  interest. 

By  the  law  of  New  Jersey,  and  the  order  of 
the  court,  the  commi«ionera  were  required  to 
give  sixty  days'  notice  of  the  sale,  by  posting 
advertisements  in  five  of  the  most  public  places, 
and  publishing  the  same  In  one  newspaper,  in 
tlie  county.  The  commissioners,  in  conjunc- 
tion with  Joseph  Taylor,  the  guardian  of  the 
infant  children,  in  addition  to  this  notice, 
Ciuiaed  the  sale  to  be  published  in  two  news- 
paperB  in  the  City  of  New  York,  and  also  pub- 
nshed  and  circulated  some  one  hundred  hand- 
bills throughout  the  conntry.  The  greatest 
jMiins  seem  to  liave  been  taken  to  give  the 
widest  publicity  of  the  day  and  place  of  sale, 
and  to  secure  the  fullest  attendance  of  bidders. 
The  farm  was  divided  into  fifteen  allotments, 
and.  accmding  to  the  evidence,  in  the  most  ju- 
dicious manner  for  the  purposes  of  the  sale, 
and  which  were  struck  off,  not  only  at  full 
prices,  but  at  prices  considerably  cxc^iugthe 
highest  estimate  of  those  well  acquainted  with 
the  premises.  On  this  subject  the  evidence  is 
all  one  way.  Every  witness,  to  whom  the 
question  Lb  put,  afllrms  the  fact.  The  highest 
extimate  of  value  is  |15,000.  The  sales  amount- 
ed to  119.941.  le.  The  highest  rent  the  farm 
had  previously  brought  was  $800  i>er  annum, 
for  most  of  the  lime  it  had  been  rented  for 
$360.  The  soil  was  light,  sandy  and  unpro- 
ductive, and  it  is  agreed,  by  all  the  witnesses 
who  speak  on  the  subject,  that.  iodepeodeDtl^ 
of  the  improvements  made  since  the  sale,  it 
would  not,  at  the  time  they  were  speaking,  sell 
for  more,  if  for  as  much,  as  it  had  brought  at 
ihe  commissioners'  sale. 

This  may  account  for  the  circumstance,  that 
the  bill  of  complaint  is  not  filed  to  set  aside  the 
sale  of  the  entire  farm,  but  only  as  to  that  por- 
tion of  it  upon  which  the  large  and  valuable 
improvementa  have  been  made,  and  the  parts 
connected  with  it;  as,  iadepeodeatly  of  these, 
there  can  be  no  inducement  to  disturb  the  sale. 
Success  would  be  rather  a  misfortune. 

'The  reason  why  the  premises  sold  for  some 
$5,000  over  the  estimates  and  expectations  of 
those  be»i  acquainted  with  them,  was  owing  to 
the  fact,  that  some  enterprising  men  in  the 
neighborhood  foresaw  that  the  Karilan  Bay,  at 
that  point,  was  capable  of  being  made  a  port  of 
some  business;  and  that,  by  an  expenditure  of 
mifflcient  capital  to  accomplish  this,  a  town 
might  be  built  up,  which  would  afford  a  re- 
muneration for  the  outlay,  and  the  port  afford 
convenience  and  facilities  to  the  people  of  that 
neighborhood,  as  well  as,  probably,  add  some- 
thing to  the  value  of  their  property.  The 
practicability  of  this  scheme  was  the  induce- 
ment held  out  by  the  commissioners  and  guar- 
0 19*]  dian  of  *the  infants,  and  persons  imme- 
diately inierested  in  the  property,  to  the  pur- 
chasers; and  as  is  manifest  upon  the  proof,  fur- 
nished the  leading  motive  for  competition  in 
the  biddings  at  the  sale.   ThisenterfwiBe,  how- 
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ever,  required  a  considerable  outlay  of  capital 
in  the  construction  of  dockB  or  wharves,  and 
in  the  erection  of  a  warehouse,  and  other  edi- 
fices, for  the  accommodation  of  the  public,  be- 
yond the  means  of  any  Individual  in  that  some- 
what retired  locality,  or  of  any  one  who  mi^t 
be,  inclined  to  take  an  interest  in  it.  To  over- 
come this  difficulty,  those  Interested  in  the  sale, 
and  who  were  desirous  the  property  should 
bring  the  highest  price,  exerted  themselves  to 
form  an  associi^sn  or  company,  composed  of 
persons  In  the  n^ghborhood  who  bad  a  com- 
mon and  Mineral  interest  in  the  object  in  i^w, 
viz.:  the  Duilding  up  of  this  little  port  and 
town,  for  the  purpose  of  bidding  in  the  prop- 
erty, and  engaging  in  the  enterprise.  Holmes, 
the  owner  of  one  seventh,  H.  N.  Kearney,  one 
of  the  heirs,  and  Joseph  Taylor,  the  guardian 
of  the  minors,  were  more  or  less  active  in  get- 
ting up  this  association,  and  no  doubt  with  the 
knowledge  and  approbation  of  the  eommlsston- 
era. 

There  was,  also,  another  circumstance  that 
operated  in  the  formation  of  this  company.  A 
little  port  and  town  had  sprung  up  at  a  neigh- 
traring  point  on  the  bay  called  Middletown 
Point:  ftnd  it  waa  given  out  that  the  people  of 
this  town  had  associated  to  bid  .off  the  ttte  (tf 
this  new  one  at  the  sale,  in  contempl^on  and 
with  s  view  to  prevent  a  rival  place  of  business 
in  that  vicinity. 

Under  these  circumstances,  the  company  in 
question  was  formed,  and  bid  at  the  sale  in 
competition  with  the  Middletown  Point  associ- 
ation; and,  being  the  highest  bidders,  the  prop- 
er^ was  struck  off  to  them. 

'There  are  some  cases  deriving  their  prind- 
ples  from  the  severe  doctrines  of  BsewU  v. 
Christie.  Cowp.,  896,  and  Houi<*rd  v.  (^e,  6 
T.  R ,  643,  to  be  found  in  books  of  high  au- 
thority in  this  country,  that  would  carry  us  the 
length  of  avoiding  this  sale,  simply  on  the 
ground  of  this  association  having  been  formed 
for  the  purpose  of  bidding  off  the  premises,  for 
the  reason  that  all  such  associations  tend  to  pre- 
vent competition,  and  thereby  to  a  sacrifice  of 
the  property.  (8  Johns.  Caa.,  39;  6  Johns., 
194;  8  Id.,  444:  Id  Id..  113;  3  Ham.,  505;  5 
Halst.,  87:  3  Kent,  539;  1  Story's  Eq.  Jur., 
sec.  398.)  Later  cases,  however,  Eiave  qualified 
this  doctrine,  by  taking  a  more  practical  view 
of  the  subject  and  prindples  involved,  and  have 
placed  it  upon  ground  more  advantageous  to  all 
persons  interested  in  the  property,  white  at  the 
same  time  affording  all  proper  protection 
against  combtnatious  to  prevent  competition. 
(3  Dev..  126;  3  Mete..  884;  86  Maine,  140;  3 
Const..  3.  C,  831 ;  8  Ves.,  685;  18  Id..  477;  11 
Serg.  A;  Rawle.  86.) 

*It  is  true  that  in  every  association  1^*020 
formed  to  bid  at  the  sale,  and  who  appoint  one 
of  their  number  to  bid  in  behalf  of  the  com- 
pany, there  is  an  agreement,  express  or  implied, 
that  no  other  member  will  participate  in  the 
bidding;  and  hence,  in  one  sense,  it  may  be 
said  to  have  the  effect  to  prevent  compitition. 
But  it  by  no  means  necessarily  follows  that  if 
the  association  had  not  been  formed,  and  each 
member  left  to  bid  on  his  own  account,  that  the 
competition  at  the  sale  would  be  as  strong  and 
efficient  as  it  would  by  reason  of  the  joint  bid 
for  the  benefit  and  upon  the  responsibility  of  all. 
The  property  at  stake  mi^t  be  b^ond  the 
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means  of  the  Individual,  or  might  absorb  more 
of  them  than  he  would  desire  to  invest  Id  the 
article,  or  be  of  a  descrlpUon  that  a  mere  capi- 
talist, without  pratical  men  as  associatea,  would 
not  wish'  to  encumber  himself  with.  Much  of 
ihe  property  of  the  country  is  in  the  hands  of 
iDCorporated  or  joint  tttock  companies;  the  busi- 
ness in  which  they  are  engaged  being  of  a 
magnitude  requiring  an  outlay  of  capital  that 
can  be  met  only  by  assodated  wealth.  Rail- 
roads, canals,  ship  channels,  manufacturing  es- 
tablishments, the  erection  of  towns  and  im-' 
provement  of  harbors,  are  but  a  few  of  the  in- 
staoces  of  private  enterprise  illustrating  the 
truth  of  our  remark.  It  is  apparent  that  if,  for 
any  cause,  any  one  of  these  or  of  umilar  masses 
of  property,  should  be  brought  to  the  stake, 
competition  at  the  sales  could  be  maintained 
only  by  bidders  representing  similar  companies, 
or  associations  of  individuals  of  competent 
means.  Property  of  this  descriptiou  cannot  be 
divided,  or  separated  into  fragments  and  par- 
cels, so  as  to  bring  the  sale  within  the  means  of 
individual  bidders.  The  value  consists  in  its 
entirety,  and  in  the  use  of  it  for  the  purposes 
of  Its  original  erection:  and  the  capital  neces- 
sary for  its  successful  enjoyment  must  be  equal 
not  only  to  purchase  the  structures,  establish- 
taenia  or  works,  but  sufUcient  to  employ  them 
for  Itie  uses  and  purpo6es.for  which  they  were 
originally  deugned. 

These  observations  are  sufficient  to  show  that 
the  doctrine  which  would  prohibit  assodations 
of  individuals  to  bid  at  the  legal  public  sales  of 
property,  as  preventing  competition,  however 
specious  in  theory,  is  too  narrow  and  limited 
for  the  practical  business  of  life,  and  would 
oftentimes  lead  inevitably  to  the  evil  conse- 
quences it  was  intended  to  avoid.  Instead  of 
encouraging  competition,  it  would  destroy  it. 
And  sales,  m  many  instaiuies.  could  be  effected 
only  after  a  sacrldce  of  tiie  value,  until  reduced 
within  the  reach  of  the  means  of  the  individual 
bidders. 

We  must  therefore  look  beyond  the  mere  fact 
of  an  association  of  persons  formed  for  the  pur- 
pose of  bidding  at  this  sale,  as  it  may  he,  not 
only  unobjectionable,  but  oftentimes  metito- 
521*]  riouB.  *if  not  Decenary,  and  examine 
into  the  object  aDd  purposes  of  it:  and  if,  upon 
such  ezuDination,  it  is  found  that  the  object 
and  purpose  are,  not  to  prevent  competition, 
but  to  enable,  or  as  an  inducement  to  the  per-, 
sons  composing  it,  to  participate  in  the  biddings, 
the  sale  should  be  upheld — otherwise  if  for  toe 
purpose  of  shutting  out  competition,  and  de- 
preuing  the  sale,  so  as  to  obtain  the  property 
at  a  sa^flce. 

Each  case  must  depend  upon  its  own  circum- 
stances; the  courts  are  quite  competent  to  in- 

auire  into  them,  and  to  ascertain  and  determine 
le  true  character  of  each. 
Applying  these  principles  to  the  sale  before 
us,  it  is  quite  clear,  upcm  tiie  evidence,  that  it 
should  be  nuintained.  The  Imding  motive  of 
the  association,  and  purchase,  was  the  con- 
struction of  a  little  port  and  town  upon  the  bav 
in  thdr  neighborhood,  which,  it  was  believea, 
besides  the  convenience  afforded  to  their  busi- 
ness transactions,  would  tend  to  enhance  the 
value  of  the  property  in  the  vicinity.  The  as- 
sociation was  composed,  chiefly,  of  the  farmers 
in  the  ndghborhood,  who  hod  not  the  means 
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individually  to  meet  the  expenses  of  the  eoter- 
prise,  as  the  necessan'  outlay,  to  afford  toy 
chance  of  success  would  be  considerable.  Hence 
the  agreement  to  join  in  the  purchase  and  in  the 
expense.  From  ten  t  >  twelve  thousand  dollars 
were,  in  point  of  fact,  laid  out  by  the  company  at 
an  early  day,  in  the  oonstructioQof  a  dock,  ware- 
house and  tavern-house,  with  a  view  to  the  en- 
couragement of  the  settlement  of  the  town.  The 
members  composing  it  did  not  regard  the  pur- 
chase as  a  speculation  of  any  great  value  at 
the  time,  as  three  of  them  soldi  out  their  interot 
soon  afterwards  at  an  advance  only  of  from 
twenty-five  to  forty  dollars  each,  and  others 
withdrew  from  it.  Holmes,  one  of  the  atott 
active  in  getting  it  up,  sold  hia  interest  forlOS. 
and  H.  N.  Kearney,  one  of  the  heirs,  bis  for 
$40.  And,  as  appears  from  the  evidence,  none 
of  the  parties  concerned  in  the  purchase,  and 
in  the  building  up  of  the  town,  have  nude  mo- 
flts  of  any  account  out  of  the  enterprise.  Ithss 
been,  as  a  whole,  rather  an  unfortunate  con- 
cern, aside  from  the  costs  of  this  litigation. and 
the  chances  of  losing  the  town  iiaeTf,  with  all 
its  erections  and  improvements,  aa  the  final  re- 
sult of  it. 

The  only  fortunate  parties  concerned,  are  the 
heirs,  who  have  realized  a  very  large  price  for 
their  property — a  price  which,  it  is  admitted 
upon  the  evidence,  it  would  not  sell  for  at  the 
present  time,  aside  from  the  new  and  expensiTe 
improvements.  They  had  rented  it,  for  a  sariflB 
of  years,  at  $260  a  year.  The  proceeds  of  the 
sale,  at  interest,  produces  nearly  $1,400  pea- 
annum.  Each  heir  had  been  In  the  receipt 
lees  than  $40  a  year,  as  his  or  her  share  of  the 
rent:  since  thelsale,  nearlv  *$300  each,  r*523 
thus  receiving  an  annual  income  equaUiog  al- 
most, if  Dot  quite,  the  net  entire  inccnne  oT the 
seven. 

We  are  satisfied  that  no  actual  fraud  has  been 
shown  in  the  case,  and  that  the  sale  cannot  be 

disturbed  on  this  ground. 

Then,  is  the  sale  void,  and  liable  to  be  set 
aside  on  the  ground  of  constructive  fraud? 

It  is  said  that  the  commissioners,  and  goard- 
ian  of  the  minor  children,  were  interested  in  it. 
and  that  from  the  relation  in  which  Oiey  stood 
to  the  property,  and  to  the  heirs,  this  interest 
infectea  the  purchase  with  illegality  as  matter 
of  law,  so  as  to  compel  a  court  of  equity  to  set 
It  aside.  Admitting  the  facts  to  be  true,  the 
conclusion  is  not  denied.  But  the  answ^k. 
the  proofs  fail  to  make  out  the  allegation. 
Taylor,  Ihe  giiardian,  and  two  of  the  commis- 
sioners. James  Hopping  and  Leonard  Walling, 
took  an  interest  in  the  company  some  three 
months  and  more  after  the  sale,  namely,  in  the 
February  following.  Taylor  liought  out  the 
interest  of  Holmes,  for  which  he  gave  him  as 
advance  of  $40.  Leonard  Walling  took  the  hi- 
terest  of  Stevens,  and  James  Hopping  of  an 
other  of  the  memix?™.  at  the  same  time.  The 
company  were  then  about  commenciDg  the  im- 
provements with  a  view  to  the  laying  out  of  tibe 
town  and  construction  of  the  dock  or  wharf. 
This  is  the  first  time  these  persons  are  spokm 
nf  in  the  evidence  as  having  any  interest  id  the 
concern,  and  these  are  the  circumstances  under 
which  it  was  taken.  The  three  died  some  years 
before  the  institution  of  thisort^  the  ejectment 
suits,  and  we  have  not,  therefore,  the  benefit  of 
their  explanaUm.  Taylw,  the  guardian,  died 
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iD  1880.  SQd  Hopping  aod  Walling,  the  two 
commisBioners,  a  jear  or  two  later.  Edward 
Taylor,  the  only  surriTiag  commiBBlODer,  was 
examined  as  a  witness  in  the  ejeelment  suit, 
and  expresses  bis  confident  belief  that  oeitber 
of  these  persons  had  any  interest  in  the  pur- 
chase  at  the  time  of  the  sale,  and  has  a^in 
affirmed  the  same  id  hisanswer  to  this  bill.  The 
fact  is  dnnied  In  the  answers  of  all  the  defend- 
ants; and  there  is  not  only  no  proof  to  contra- 
dict it.  but  affirmative  evidence,  as  we  have 
seen,  sutitaining  the  answers  in  this  respect. 
Doubtless,  if  twee  persons  were  living,  and  we 
oo\ild  have  had  the  benefit  of  their  own  account 
of  ttie  matter,  the  explanation  would  have  been 
more  fuH  and  sati»fActory.  But  the  circum- 
stance should  not  operate  to  the  prejudice  of  the 
the  defendants.  The  delay  in  the  comraence- 
ment  of  the  litigation  and  in  the  impeachment 
at  the  conduct  of  three  of  the  principal  parties 
to  the  transaction,  until  after  their  decease,  is 
alone  attributable  to  the  complainants.  It 
would  be  unjust  to  indulge  in  presumptions 
acainst  the  fairness  of  their  conduct  under  such 
cmtumstances. 

It  has  been  said,  also,  that  inasmuch  as  the 
1(23*1  trust  imp<raed  upon  'these  commission- 
ers had  not  expired  at  the  time  they  became  in- 
terested in  the  company  in  February.  1830,  even 
admitting  their  inter^t  then  commenced,  the 
case  is  BUll  within  the  principle  forbidding  the 
trustee  to  purchase.  The  one  half  of  the  pur- 
chase money  was  to  be  received  from  the  pur- 
cbuHers  on  the  first  of  April  thereafter;  and  the 
security  to  be  taken  for  the  remainder.  But, 
we  tltinlc  this  conclusion  would  canytbeappU- 
cation  of  the  principle  beyond  the  reason  upon 
which  it  is  founded.  The  only  consequence  of 
the  interest  taken  in  the  purchase  by  the  com- 
missioners at  this  period  was,  to  subject  them- 
selves personally  to  the  first  payment  of  the  pur- 
chase money,  which  we  do  not  see  could  operate 
prejudicially  to  the  heirs. 

It  is  also  said  that  Primrose  Hopping,  the 
Mictf<meer  at  the  sale,  was  interested  in  the 
company,  and  hence  a  purchaser,  and  that  for 
this  reasoik  the  sale  should  be  set  aside.  We 
are  free  to  admit,  if  it  clearly  appeared  that  he 
was  one  of  the  association,  who  bid  off  the 
property  at  the  time  of  the  sale,  there  would 
be  very  great  difficulty  in  upholding  it,  even  in 
tbe  absence  of  any  actual  fraud  u  the  case. 
The  reasons  for  this  condurion  are  too  obvious, 
to  require  explanation.  We  have  accordingly 
looked  with  some  care  and  Interest  into  the 
recurd,  for  the  pupose  of  ascertaining  whether 
this  allegation  is  well  founded,  and  although 
we  regara  this  as  the  most  doubtful  and  unsat- 
tsftictory  portion  of  the  defense,  and  one  upon 
which  different  minds  might  arrive  at  different 
results,  in  this  very  compucaied  and  confused 
mass  of  pleading  and  of  proofs,  yet,  the  incli- 
nation of  our  mmd  after  the  most  attentive  ex< 
unination  is,  that  he  was  not  a  member  of  the 
association,  and  had  no  interest  in  it  at  the  time 
the  sale  took  place.  Primrose  himself  was  a 
witness  la  the  ejectment  suits  and  denies  his 
ioterest,  and  this  is  ■uhetantially  confirmed  by 
Holmes,  the  most  acUve  man  in  getting  up  the 
company.  Some  of  the  answers  admit,  upon 
information  and  belief;  others  more  directly, 
while  some  deny  that  Primrose  was  a  member 
of  the  cnupany.  The  truth  ts,  the  asaocfation 
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was  f^t  up  suddenly  by  a  mere  verbal  under- 
standing at  the  time,  and  no  one  seems  to  have 
known  with  any  certainty  the  exact  number  of 
persons  comprlring  it.  Hence  scarcely  any  two 
of  tbe  defendants  in  their  answers,  or  witnesses, 
agree  as  to  the  individuals  engaged  in  it.  Bfr. 
Lippincott,  who  appears  to  have  been  one  of 
the  most  intelligent  and  responsible  members, 
says,  in  his  answer,  that  the  particular  persons 
concerned  in  it  were  not  finally  settled  upon  or 
fixed  until  about  the  time  the  first  payment  of 
tbe  purchase  money  in  April ;  and  this  is  the 
first  time  he  mentions  Primrose  as  having  t)e- 
come  a  member.  As  we  have  already  said,  the 
evidence  in  tbe  case,  consisting  of  the  notes  of 
*the  opposite  counsel  in  the  ejectment  [*{(24 
suits,  18  very  much  abridged,  and  some  parts  of 
it  doubtful  meaning,  ana  frequently  inconsist- 
ent and  contradictOTy;  but  we  thmk  the  fair 
construction  and  weight  of  tt  confirms  the  tes- 
timony of  Primrose  himself.  It  is  very  proba- 
ble, and  indeed  is  virtually  admitted  by  himself, 
that  he  was  aware  at  the  time  of  the  sale,  he 
could  have  an  interest  in  the  company  if  he 
wished ;  and  If  this  was  a  case  that  fairly  ad- 
mitted the  questioD  of  actual  fraud  to  be  raised, 
this  expectation,  or  contemplation  of  a  possible 
future  interest,  would  be  entitled  to  great 
weight.  But,  in  the  absence  of  actual  fraud, 
and  with  the  admitted  fact,  that  the  [noperiy 
was  sold  not  only  for  a  full,  but  for  a  very 
large  pric«.  and  which  the  heirs  have  recei^rad, 
ana  been  in  the  enjoyment  of  for  tbe  last  eight 
or  ten  years,  we  think  it  would  Ik  pressing  the 

{iriociple  of  constructiTO  fraud  to  a  reflaement 
n  its  practical  application,  b^ond  the  leascHi 
of  It.  as  It  certainly  would  be  in  utter  subver 
sion  of  the  justice  in  the  {MTticular  case,  to  con- 
cede to  it  the  effect  claimed. 

The  conduct  of  the  auctioneer  is  also  im- 
peached In  respect  to  tbe  biddings  upon  lot 
No.  8,  one  of  the  most  valuable  lying  on  Uie 
bay,  and  in  striking  it  off  to  the  bidder  on  be- 
half of  this  company.  But  nearly  all  the  wit- 
nesses examined  on  this  subject  omcur  in  dis- 
proving the  charge. 

Taylor  the  only  surviving  commissioner,  and 
who  has  never  haid  any  interest  in  the  premises 
_iD  dispute,  and  was  superintendiag  tbe  sale  at 
'the  time,  says  the  lot  was  cried  audibly  several 
times  to  get  another  bid  after  tlie  bidding  had 
ceased ;  and  that,  after  it  was  thus  cried,  timely 
notice  was  given  by  the  auctioneer,  that  if  none 
other  was  tnade.'it  would  be  struck  off. 

It  is  also  said  that,  after  bids  had  been  made 
up>on  this  lot  the  first  day  of  the  sale,  the  sale 
was  stopped,  and  adjourned  until  the  next  day. 
But  all  the  witnesses  agree  that  this  was  for 
the  purpose  of  preventing  a  sacrifice  of  the 
property,  and  to  secure  greater  conpetition. 
The  bid  was  at  $28  per  acre  when  tlie  adjourn- 
ment took  place.  The  next  day  it  soul  for 
$48  per  acre. 

W^hout purtuinff  the  eatefurtKer,  toearemU- 
i^fled  that  tMdtereebehu  in  favor  of  the  ^vni' 
ante  U  righi  arid  thffuld.be  t^ffirmed. 

Meaan.  Justices  MeLean*  Wajme*  and 
Curtis,  dissented. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
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G26*]  script  of  the  record  *from  the  Circutt 
Court  of  the  United  States  for  the  IMetrict  of 
New  Jersey,  and  was  argued  by  coonael;  on 
con^eration  whereof,  it  is  dow  here  ordered, 
adjudged  aod  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  berefey  affirmed,  with  costs. 

Clted~8  WalU  MB ;  X8  Wall..  Itt.  ' 


AUOUSTE  P.  DELAURIERE.  Ptaintif  in 
Bhmr, 
«. 

THOMAS  EMI80N. 

FVench  and  Spanish  titla  to  land  in  Miuouri 
— vaUditj/  of  ttaU  grants  of  meh  tand»—9tat- 
uta. 

The  several  Acsts  of  Congreas,  passed  Id  relation 
to  dalms  to  land  In  Uiseourl,  under  Spanish  con- 
OGSBloos.  r«8f>rved  such  lands  from  sale  from  time 
to  time.  But  there  was  an  Intermission  of  sucb 
le^lBlHtion  from  tbeSMb  of  Mar,  18S9,  to  the  Bth  of 
July,  1832;  and  during  this  Interval,  lands  so 
ulalmed  werv  upon  tho  footlufr  of  other  public 
landtt,  as  to  sale,  entrr,  and  so  forth. 

By  an  Act  of  the  oth  of  March,  18S0  (8  Stat,  at 
lArge,  SiA),  Contrren  gHve  a  certain  amount  to  the 
State  of  Missouri,  to  be  selected  by  the  Legislature 
thereof,  on  or  before  the  Ist  of  Jannary,  1825 ;  and 
by  another  Act,  parsed  on  the  Dd  of  March,  1831 
(4  Btat.  at  Larae,  4B2),  the  JiCerislature  were  author- 
ized to  sell  this  land. 

Before  the  Int  of  January,  1826,  the  Leoislature 
selected  certain  landfi  which  were  then  claimed  un- 
der Spanish  concessions,  and  reserved  from  sale 
under  the  Acta  of  rnogrcss  first  mentioned- 

In  November,  1R3I.  the  land  so  selected  was  sold 
by  the  Legislature,  In  conformity  with  the  Act  of 
CoDKrem  of  the  preceding  Harcb. 

This  sale  having  been  made  In  the  Interval  be- 
tween May,  1^9.  and  July,  1KB,  conveyed  a  valid 
title,  although  tnelclaimanttothe  same  land  was 
subwquentir  oonflrOied  In  bis  title  by  Congress.  In 
1888.  :  

THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  Slate  of  Missouri,  by  a  writ 
of  error  issued  under  the  26th  section  of  the 
■Tudiciary  Act  It  was  an  action  of  ejectment 
brought  by  the  plaintiff  in  error,.  Delauriere. 
against  Emlson.  Both  parties  claimed  titlesHin- 
der  Acts  of  Congress.  The  case  was  carried 
to  the  Supreme  Court  of  MiBsouri,  where  the 
decision  was  against  Delauriere,  and  he  sued 
out  a  writ  of  error  to  bring  the  question  before 
this  court. 

Delauriere  claimed  under  a  Spanish  conces- 
sion, granted  by  Delossus,  and  subsequently 
confirmed  by  Congress;  and  Emison.  under  an 
Act  of  Congress,  granting  certain  land  to  Mis- 
souri, and  sold  by  that  State.  The  history  of 
I  he  law8  relating  to  the  adjustmenl  of  land  ti- 
tles in  Missouri  is  given  with  great  particulari- 
ty in  the  report  of  the  case  of  Stoddard  y.  Cham- 
h&rt,  3  How.,  285,  The  following  is  thebis- 
lory  of  tbe  two  titles  In  Uiis  case,  as  exhibited  in 
the  court  below: 

PtainHf  Tme. 
The  plaintiff  claimed  title  by  virtue  of  a  con- 
cession from  Carlos  Dehault  Delassus.  Lieuten- 
OSO*l  ant-GoTemor  of  Upf)er  Louisiana,  'to 
Louis  Labeaume  and  Charles  Fremoo  Delaur- 
iere, for  18,000  arpentsof  land,  at  a  place  called 
Jm  Saline  EoiangUingtee  (The  Bloody  Saline). 
'I'be  tract  was  surreyed  1^  James  Rankin, 
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uty-Aurveyor,  and  certified  by  Antonio  8od- 
lazd,  Surveyor-Oeneral.  Fremim  Detanricrs 
and  his  fanuly  resided  upon  the  land,  udnuide 
salt  upon  it  in  1800.  and  for  several  yean  after- 
wards. The  claim  was  filed  with  the  Recorder 
of  Land  Titles,  before  the  let  July,  180B,  and 
was  reserved  fnim  sale  by  the  A.cts  of  8d  Ikrch. 
1811,  and  17th  February,  1816.  It  was  con- 
firmed to  the  chunumts.  or  their  legal  repre- 
seotativea,  by  the  Act  of  the  4th  JiDy,  im. 
Louis  Labeaume  conveyed  his  interest  in  the 
land  toj;  Fremoo  Delauriere,  by  a  deed  dated 
15th  July,  1806,  and  the  present  plaintUt  pur 
chased  the  entire  interestof  Fremon  Delaurim 
at  sheriff's  sale. 

D^endanCt  Title. 

The  defeodaBCset  up  a  title  derired  fran  the 
Uait«d  States,  as  follows: 

By  the  6th  section  of  an  Act  of  Congresa, 
approved  March  6,  1820,  entitled  "An  Act  to 
authorize  the  people  of  Missouri  Territory  to 
form  a  const itutl on,"  &c.,  it  was  enactal  lhat 
certain  propositions  be,  aod  the  same  thereby 
were  offered  to  the  convention  of  said  Ttrri- 
tory  of  Missouri,  when  formed,  for  their  free 
acceptance  or  rejection,  which,  if  accepted  by 
the  convention,  should  be  obligatory  upon  the 
United  States. 

Among  said  propositions  was  one,  as  follows, 
viz.:  "That  all  salt  eptringa,  not  exceeding 
twelve  in  number,  with  six  sectitmsof  land  ao- 
Joiuing  to  each,  shall  be  granted  to  said  Btaie, 
for  the  useof  said  Slate,  uiesameto  beselecied 
by  the  Legislature  of  said  State,  on  or  before 
the  1st  day  of  JanuaiT,  in  the  year  1886;  and 
the  same,  when  so  selected,  to  be  used  under 
such  terma.  conditions  and  regulations  as  the 
Legislature  of  said  State  shall  direct:  Provided, 
That  no  salt  spring,  the  right  whereof  now  is, 
or  hereafter  shall  be,  confirmed  or  adjudged  to 
any  individual  or  individuals,  shall  by  this  sec- 
tion be  granted  to  siud  State. 

And  provided,  also.  "Tbai  the  Legislature 
shall  never  sell  or  lease  the  same,  at  any  one 
time,  for  a  longer  period  than  ten  years,  with- 
out the  consent  of  Congress."  (Starr's  Laws, 
Vol.  IIL,n68;  U.  8.  Slat,  at  Large.  Vol.  IlL. 
p.  545.)  This,  with  all  theotber  propoaitiona, 
was  duly  accepted  said  convention  of  Mis- 
souri, by  an  ordinance  adopted  July  19.  iVSO. 
(Laws  of  Mo..b^  Edwards,  Vol.  I.,  p.  638.)  «i 
of  said  salt  springs,  with  the  eeciioos  of  land 
adjoining,  were  selected  by  the  Legislature  erf 
Missouri,  ooor  before  January  12th,  1822.  The 
seventh,  with  tho  land  adjoining  (six  sections), 
was  selected  December  14,  162S,  by  said  Legis- 
lature, as  appears  by  on  Act  approved  that 
*day.  (Laws  of  Missouri  of  18S3,  p,  r*527 
69;  Edwards'  edition.  Vol.  I.,  p.  88.) 

Under  this  last  Act,  and  another  apfuoved 
the  day  next  previous,  commissioners  were  ap- 
pointed for  the  purpose  of  selecting  the  remain- 
ing, with  (he  six  sections  of  land  adjoining  to 
each,  to  which  the  State  was  entitled  under 
said  Act  of  Congress.  (Laws  of  Ho.,  by  Ed- 
wards, Vol.  L,  p.  981.) 

These  Acts  made  it  the  duly  of  the  commis- 
siooers  to  select  five  springs  and  adjoining 
lands,  and  make  their  report  to  the  Legislature 
at  the  next  session,  to  commence  the  third 
Mmday  of  Movember.  1834.  They  also  made 
It  the  duty  of  the  commlsiloiiers  to  file  with  the 
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register  of  the  Land  Office  of  the  district,  where 
any  salt  Bpring  mi^t  be  selected,  a  notice  of 
the  eame.  and  of  the  land  adjoining  each  spring, 
deacribing  as  preriaely  as  practicable  the  local- 
ity of  the  aaue.  (See  sec.  4,  Act  December  18, 
1823.) 

The  commisaioners  were  required  to  meet  in 
the  town  of  Franklin  on  the  tlrst  Monday  in 
September,  1828,  or  as  soon  thereafter  as  might 
be,  and  from  thence  proceed  ,to  select  the  Ave 
Mlt  ■prings  and  land  adjoining.  (Laws  of  His- 
•ouri,  1833,  p.  57,  Edwards^  ed.,  Vol.  1,  p. 
088.} 

Said  commiBsionerB  made  the  selections  and 
reported  to  the  next  session  of  the  Legislature, 
as  required,  after  which,  but  during  that  sea- 
don,  by  an  Act  approved  January  14,  1826.  it 
was  enacted  as  follows:  "  That  the  following 
salt  springs,  with  the  lands  adjoining  to  each, 
as  hereinafter  mentioned,  are  hereby  declared 
to  be  selected  and  accepted  for  the  use  of  this 
State,  under  the  providions  of  an  Act  of  the 
Congress  of  the  United  States,  entitled  '  An  Act 
lo  authorize  the  people  of  the  Territory  of  Mis- 
souri to  form  a  constitution  "  (giving  the  full 
title  of  the  Act),  approved  the  sixth  day  of 
March,  in  the  vear  one  thousand  eight  bundled 
and  twenty,  that  Is  to  say,  "  First  Section." 
Then  follows,  in  regular  order,  an  enumeration 
and  description  of  the  entire  twelve  springs  ami 
the  lands  adjoining  each,  which  bad  been  se* 
lected  at  various  times,  as  before  stated. 

The  land  in  controversy  in  this  suit  is  a  part 
of  that  selected  through  the  commissioners  ap- 
pointed under  paid  Acta  of  IffiSd. 

By  an  Act  of  the  Legislature  of  Miaenuri,  ap- 
{troved  January  15.  1831.  entitled  "  An  Act  to 
provide  for  the  sale  of  the  saline  lands,"  it  was 
enacted,  so  soon  as  Congress  should  raise  the 
restriction  thereon,  and  assent  to  the  sale  for 
the  benefit  of  the  State,  the  twelve  salt  springs, 
t(^;elher  with  six  sections  of  land  attached 
thereto.  obtiUned  from  the  Unilfid  States  forthe 
benefit  of  the  State,  the  whole  of  the  «dd  lands 
should  be  offered  for  sale  in  a  manner  partlcu- 
larly  described  in  said  Act.  (Laws  of  Suwouri, 
by  Edwards.  Vol.  II.,  p.  179.) 
028*]  *By  the  dih  section  of  an  Act  of  Con- 
gress, approved  March  8,  1881.  entitled  "  An 
Act  to  create  the  office  of  surveyor  of  public 
lands  for  the  State  of  Louisiana,"  It  was  en- 
acted that  the  Le^ttlature  of  said  State  of  Mis- 
souri shall  be,  and  is  hereby  authorized  to  sell 
and  convey  in  fee  simple  alt  or  any  part  of  the 
salt  springs,  not  exceeding  twelve  in  number, 
and  six  sections  of  land  adjoining  lo  each, 
granted  to  said  State,  by  the  Unitea  States,  for 
the  use  thereof,  and  selected  by  ttte  Legislature 
of  said  State  on  or  before  the  1st  of  January, 
1835."  (Story,  Laws  ,Vol.  IV.,  3359;  Stat,  at 
I^arge,  Vol.  IV.,  pp.  489.  574.) 

On  the  29tb  of  November,  1881,  the  land 
in  controversy  was,  in  the  mode  prescribed  by 
said  Act  of  the  Legislature,  of  January  15, 
1881,  sold  to  James  Emison,  under  whom  the 
defendant  holds,  and  patents  therefor,  from  the 
State  of  Missouri,  dated  April  26.  1882,  were 
duly  executed  to  said  Emison.  The  plaintiff 
asked  for  the  following  instructions,  which  the 
court  refused  to  give,  and  to  which  refusal  the 
plaintiff  excepted: 

Ist.  That  if  the  land  in  controversy  had 
been,  before  the  20th  of  December,  18(w.  ctm- 
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ceded  by  the  Spanish  government  to  Fremon 
Delaurlere  and  liouis  Labeaume.  and  that  said 
land  bad  been  surveyed  before  the  10th  of 
March,  1804,  and  that  said  Delauriere  and  La- 
beaume, or  their  legal  representatives,  had  filed 
with  the  Recorder  of  Land  Titles,  prior  to  Ist 
of  July,  1808,  notice  of  said  claims;  then  said 
claim  was  reserved,  and  could  not  be  lawfully 
selected  by  the  State  of  Missouri,  under  provis- 
ions of  the  Act  of  Congress  of  the  6th  March. 
1820,  provided  said  clum  of  Fremon  Delaur> 
iere  and  Louis  Labeaume  has  since  been  con- 
firmed. 

2d.  That,  by  the  Act  of  Congress  of  the  6lh 
of  March,  1820.  the  Legislature  of  Miswiurl 
could  not  lawfully  select  any  land  which  had 
been,  or  was  thereafter,  confirmed  or  adjudged 
to  any  individual  or  individuals. 

Sd.  That,  unless  the  Legislature  of  the  State 
of  Missouri  made  its  selection  of  the  land  in 
question,  on  or  before  the  Istof  January,  1885, 
it  was  illegal,  and  is  not  a  valid  title  agidnst  a 
confirmation  under  Uie  Act  of  the  4tb  of  July, 
1836. 

4th.  That  the  Act  of  Congress  of  the  8d  of 
March.  1681,  conveys  no  title  in  any  lands  to 
the  State  of  Missouri;  s^d  Act  only  authorizes 
said  States  to  sell,  absolutely,  lands  already 
granted  hy  the  Act  of  the  6th  March,  1820. 

The  defendant  asked,  and  the  court  gave,  the 
following  instructions  to  the  jury,  to  the  giving 
of  which  the  plaintiff  excepted.  The  defend- 
ant, by  his  counsel,  first  moves  the  court  to  in- 
struct the  jury. 

IsU  That  if  tbey  believe,  from  the  evidence 
in  this  cause,  that  the  Slate  of  Missouri  selected 
the  land,  on  or  before  the  Ist  *uf  [*ft29 
January,  1825.  under  the  2d  clause  of  the  6th 
section  of  an  Actof  the  Congress  of  the  United 
States,  entitled  "  An  Act  to  authorize  the  peo- 
ple of  the  Missouri  Territory  to  form  a  consti- 
tution. &c.,  approved  the  6ihof  March.  1820;" 
and  that  said  State  of  Missoun  soltl  and  pat- 
ented the  said  land  In  controveray  in  fee  simple 
lo  the  said  defendant,  after  the  8d  of  March, 
183L.  and  before  the  0th  of  July.  1883,  they 
should  find  for  the  defendant. 

2d.  That,  if  tbey  shall  believe  from  the  evi- 
dence, that  said  land  was  selected  by  the  Slate 
of  Missouri,  undersaid  Act.  on  or  before  the  Ist 
Of  Janua^,  1825,  and  that  said  State  after- 
wards, ami  between  the 8d  of  March.  i881,and 
the  Otbof  July.  1682,  sold  and  patented  the  said 
land  to  the  defendant,  they  ought  to  find  for 
the  defendant,  although  they  may  believe  the 
said  land  was  cooflrmed  to  the  plaintiff's  land- 
lord by  the  Act  of  July  4.  18;*6. 

The  jury  found  a  verdict  for  the  defendant, 
which  the  court  refused  to  set  a^ide,  to  which 
refusal  the  pliuntifl  excepted.  The  judgment 
of  the  Circuit  Court  was  affirmed  by  the  Su- 
preme Court  of  the  Stale  of  Missoun.  and  the 
case  was  removed  thence  to  this  court  by  writ 
of  error. 

It  was  submitted  upon  a  printed  brief  by 
Mr.  WeU»  for  the  plaintiff  in  error,  and  argued 
by  Mr  Ofytr  for  the  defendant  in  error. 

Mr.  Wells,  for  the  plaintiff  in  error,  made 
the  follnwlnfr  points: 

1.  The  plaintiff  In  error  says  that  the  Circuit 
Court  erred  in  refn^ng  the  flrat  iDStruction 
asked  by  him. 

That  inBlruclion  asserts  the  princii^  that  If 
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Ihe  land  had  been  by  the  Spanish  government 
grHotPfi  to  Labeaume  and  Delauriere  prior  to 
the  ^th  December,  1803.  and  surveyed  prior 
lo  the  lOth  March,  1804.  and  a  notice  of  the 
claim  filed  with  the  recorder  of  land  titles  on 
or  Iwfore  the  1st  July.  18U8.  that  it  wasr&erved 
from  sale  and  coiild  not  have  Imk'h  lawfully 
at'Iccted  by  the  State  under  the  Act  of  6lb  March. 
18-iO. 

'!'he  first  branch  of  the  propoeitioo  is  true  be- 
yond all  doubt.  That  tixuae  circuoistances 
would  bring  the  claim  within  the  provisions  of 
the  Acts  of  1811  and  I8I8,  and  entitle  it  to  be 
reserved  from  Bale,  will  not  be  controverted. 
The  qucHtion  i«.  if  reserved,  could  the  Stale 
lawfully  select  it  under  the  Act  of  March  6th, 
1830.  Yhat  claims  of  this  description  were 
protected  by  the  Treaty  of  1808,  has  long  ^ce 
btH-n  settled  by  this  court.  (See  IMa*»tu  v. 
Citited  tStaitt,  9  Pet..  180;  and  hIko  I2  Pet., 
410.)  And  that  the  Acts  of  1811  and  1818  were 
intended  to  carry  out  this  provision  of  the 
530*]  Treaty  is  clear.  When  the  Act  *of  6lh 
March,  1820,  passed,  the  Act  of  I8l8  was  in 
full  force.  Could  the  Act  of  l82(l  have  oper- 
ated to  repeal  the  Act  of  1818?  In  the  case  of 
the  United  mates  ¥.  0«ar,  8  How..  131.  thi!> 
court  says:  "The  rule  is  that  a  perpetual  stat- 
ute (which  all  statutes  are,  unless  limited  to  a 
particular  time),  until  repealed  by  an  Act  pro- 
fe»s-ing  to  repeal  it,  or  by  a  clause  or  section  of 
another  Act  bearing  in  terms  upon  the  particu- 
lar matter  of  the  first  Act,  notwithstanding  an 
implication  to  the  contrary  may  be  raised  by  a 
general  law  wbicbembraces  the  subject  matter, 
is  considered  to  be  Htill  the  law  in  force,  as  to 
the  particulars  oE  the  subject  matter  le^slated 
upon — a  power  to  sell  all  lands,  given  m  law, 
subsequent  to  another  law  expressly  reserving 
lead  mine  lands  from  sale,  cannot  be  said  to  be 
a  power  to  sell  the  reserved  lands  when  they 
are  not  named,  or  to  repeal  the  reservation, 
lu  the  present  base  (here  are  two  laws— the  first 
a  general  one.  reserving  lands  of  this  class  from 
oalc — the  second  a  si>ecial  one,  not  referring  to 
the  former,  and  not  necessarily  confiicting  with 
it.  Each  can  be  enforced  without  affecting 
the«)ther.  In  6  Porter's  Alabama  Iteporta,  231, 
the  court  remarks:  •'  The  law  never  favors  the 
repeal  of  a  statute  by  implication,  onless  Ihe 
repugnance  be  quite  apparent."  In  this  case 
there  is  no  repugnance  whatever.  The  State 
might  have  selected  its  salt  springs  without  in- 
terfering with  private  claims.  The  Act  of 
iyi8  reserved  private  claims  "until  after  the 
final  decision  of  (Jongress  thereon."  This  final 
decision  was  provided  for  by  the  Act  of  20th 
May,  1824,  and  that  Act  repealed  the  rmrva- 
Uon.  The  land  In  question,  then,  being  re 
served  land  when  the  State  appropriated  it. 
the  appropriation  was  unlawful;  and  accord- 
ing to  the  doctrine  of  this  court  in  the  cases 
of  Stoddard  v.  Chambera,  2  How.,  8l8,  and  of 
BioKeUw.  ft/trcM,  in  8Howard,  tlie location  was 
not  protected  by  the  2d  section  of  the 
Act  of  4th  July,  1886. 

The  doctrine  of  those  decisions  is,  distinctly, 
that  to  save  a  location  by  virtue  of  the  Act  of 
July  4,  1836,  it  miut  have  been  made  in  con- 
formity to  law. 

:id.  The  court  erred  in  refusing  to  give  the 
plaiutifl's  second  instruction. 

This  inBtruction  asserts  that  it  was  not  law- 


ful  for  the  Slate  to  select  any  lands  which  hail 
been  or  were  thereafter  confirmed  to  an  indi- 
vidual. These  are  the  terms  of  the  proviso  of 
the  very  Act  which  made  the  grant  to  the  State. 
The  Act  of  1820  not  only  did  not  repeal  the 
laws  reserving  private  claims,  but  it  io  expretM 
terms  protected  those  reservations  from  the 
operations  of  the  Act.  If  the  Act  of  1820  had 
declared  to  the  Stale  of  Missouri  that  it  sbould 
not  appropriate  Lebeaumc  and  Delauiicre's 
claim — that  if  it  did  select  it,  and  the  claim 
should  ever  thereafter  *be  confitmed,  [*ff3f 
that  the  State  should  get  no  title,  the  Act  could 
not  have  been  more  plain  and  CKpIicit:  "Pro- 
videil,  that  no  salt  spring,  the  right  whereof 
now  is  or  hereafter  shall  be  conlirmed  or 
adjudged  to  any  individual  or  individuals, 
shall,  by  this  section,  be  granted  tosald  State." 
This  is  a  part  of  the  grant  itself— a  part  «nd 
parcel  of  the  very  Act  upon  which  tbe  State 
claim  is  founded.  Does  it  mean  anythinir? 
Does  it  protect  claims  which  had  been  coo- 
firmed?  It  equally  in  its  terms  extends  to  those 
which  might  afterwanis  be  confirmed  1  The 
language  is  tbe  name  as  to  both.  If  it  has  any 
effect  at  all,  it  must  protect  all  private  claims, 
whether  confirmed  before  or  after  the  Act  of 
i820.  I  cannot  enforce  this  proposition  by 
argument.  It  is  a  simple  question,  wlietliM' 
this  proviso  shall  be  held  valid  or  void.  T\ie 
Circuit  Court  held  that  the  grant  was  marie 
gooil  to  the  State  by  tbe  2d  section  of  the  Act 
of  4th  July,  1836.  That  decision  is  at  open 
war  with  tbe  decisions  of  this  court  already 
cited,  in  which  it  is  distinctly  held,  that  to 
bring  a  location  within  tbe  saving  of  that  sec- 
tion, it  must  have  been  made  in  conformity  to 
law.  So  far  from  this  location  having  beoo 
made  in  conformity  to  law,  it  was  made  in  open 
and  diR-ct  violation  of  an  express  and  positive 
law.    The  State  selects  Fremon's  lick  by  name. 

2d.  The  court  erred  in  refusing  plaintiff's 
third  instruction.  The  law  of  1880  reqiUred 
that  the  Legislature  of  the  State  should  make 
its  selection  on  or  before  the  Ist  Jaouary, 
1825.  The  third  instruction  asked  the  court  to 
decide  that,  unless  the  selection  was  made 
within  this  time,  it  was  void  as  againRi  the 
plaintiff's  confirmatioD.  This  the  court  refused 
to  do.  The  rule  forconstruingpowers,  whether 
derived  from  an  Act  of  the  legislature  or  from 
a  private  instrument,  Is  the  same.  They  must 
be  strictly  construed.  No  further  or  greater 
power  must  be  exercised  than  has  been  given. 
Any  other  principle  of  construction  would  ren- 
der all  limitations  of  power  nugatory  To  say 
that  a  grant  of  po'wer  to  the  State,  to  be  exer- 
cised within  a  specified  time,  amoimts  to  a 
grant  lo  be  exercised  without  limit  of  time,  is 
repugnant  to  all  ideas  of  limited  powers.  The 
Legislature  of  Missouri  had  full  power  to  act 
up  to  the  tst  Januanr,  1835.  After  that  time 
the  power  hod  c^scdfany  act  dune  afterwards 
was  wholly  unauthorized  and  void.  (See  4 
Pick..  4JW7.  156;  6  T.  R,  820;  2  Burr,  210.) 
In  the  last  case  the  court  says:  "Theproviso  is 
a  limitation  of  power,  and  amounts  to  a  mo- 
tion of  all  aulborily  beyond  its  prescribed  and 
clearly  defined  limits.  It  cannot  be  that  the 
proviso  is  directory  merely,  for  that  would  be 
lo  set  at  naught  all  the  guanls  provided  by  tbe 
Legislature  against  the  abuse  of  authority  con- 
ferred by  ttie  Act." 

HowaxD  IS. 
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032*]  'If.  then,  the  Relection  was  made  after 
the  power  to  niiike  it  bad  ceased,  it  was  not 
made  in  conformity  to  law,  sod  U  therefore  not 
protect^  by  the  3!d  section  of  the  Act  of  the 
4th  July,  I8»6. 

Bill  U  i<<  said  that  the  approval  of  the  selec- 
tion by  ihe  Secretary  of  th«  Treasury  cured  all 
these  defects  !□  the  state  title.  To  this  it  may 
be  ao8were<l.  Ist.  that  the  Act  of  Congress  gave 
to  the  Secretary  no  power  whatever  over  the 
subject.  His  action  in  the  mutter  was  wholly 
unauthorized  by  law.  2d.  His  approval,  even 
if  he  had  the  power  to  approve,  came  too  late. 
It  was  made  on  the  32d  Au^unt,  1887,  after 
the  condrmation  of  Ihe  plaintiff's  title;  and  it 
was  obviously  made  to  heal  the  defecls  in  the 
title  of  the  defendant.  Its  only  effect  is  to  ren- 
der thoee  defects  the  more  conspicuous. 

4th.  The  Circuit  Court  erred  in  refusing  the 
plaintifTa  4th  instruction. 

That  instraction  nmply  requested  the  court 
to  de«;ide  that  the  Act  of  the  8d  March.  1831, 
conveyed  no  title  to  the  State. 

It  will  be  seen  that  the  Act  of  1820.  making 
the  grant  to  the  Stale,  prohibited  the  State  from 
selling  the  land,  or  leasing  it  for  a  longer  period 
than  ten  years.  The  8th  section  of  t  he  Act  of 
8d  March,  1831  (Land  Laws,  491),  removes 
thifl  restriction,  and  authorizes  the  State  lo  sell, 
in  fee  dmple,  the  lands  granted  to  the  State, 
"  and  selected  by  the  Legislature  of  said  Slate 
on  or  before  the  Ist  day  of  Jsnuatr,  1835"— an- 
other evidence  that  Congress  did  not  regard 
that  provision  ta  nugatory,  for  the  power  to  sell, 
lilce  the  original  grant,  was  conflned  to  lands 
selected  within  uie  time  prescribed.  This  is 
the  whole  scope  of  this  Act,  and  it  would  be  a 
perversion  of  its  meaning  and  design  to  attach 
to  it  any  other. 

5th.  The  Circuit  Court  erred  in  permitting 
the  defendant  to  read  from  the  journals  of  the 
Senate  of  Missouri  a  report  of  commissioners  ap- 
pointed under  an  Act  of  the  Legislature  of 
1823.  to  make  a  selection  of  salt  springs  for  the 
use  of  the  State. 

It  was  allowed  to  be  read,  for  the  purpose  of 
showing  that  the  selection  by  the  State  bad 
been  made  within  the  pr&scritKd  time.  It  was 
illegal  evidence,  1st,  because  the  law  required 
the  Legislature  to  make  the  selection,  and  that 
was  a  power  which  the  Legislature  could  not 
delegate  to  commissioners.  The  rule  of  law  is 
the  same  when  a  power  is  conferred  upon  a 
legislative  bodr,  as  if  conferred  on  an  individ- 
ual [lerson.  The  power  conferred  cannot  be 
delegated. 

2d,  The  report  had  no  date,  and  therefore 
did  not  tend  to  show,  even  when  they,  the 
Cfunmissiooers,  made  the  selection.  8d.  It  was 
the  journal  of  one  branch  of  the  Legislature 
only,  and  could  fuml^  no  evidence  of  legiata- 
S33*j  tive  action.  4th.  It  *waB  not  an  authen- 
tic copy  of  the  original  report.  The  journals 
of  the  Senate  are  only  evidence  of  the  action 
of  the  Senate.  But,  5th,  the  Legislature  did, 
by  an  Act  approved  February  14.  1825,  make 
the  selection  of  the  land  in  question,  and  this 
was  the  best  and  only  legal  evidence  of  the  ac- 
tion of  that  body.  (See  Rev.  L.  of  Mo.  of 
of  1635.  Vol.  I.,  pages  Q97  and  700.) 

0th.  The  court  erred  in  refusing  to  grant  a 
new  trial.  The  new  trial  should  have  been 
granted.becauBetlie  actifmof  thecourtin  refua- 
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ing  the  plaintifT's,  and  in  giving  the  defendant's 
instructions,  was  contradictory.  In  refusing  the 

f)lHinliff '8  8d  instruction,  the  court  decided  that 
,  t  was  not  material  that  the  selection  should 
have  have  been  made  on  or  before  the  Ist  of 
January,  1825.  In  giving  the  defendant's,  it 
aasumed  that  it  was  necessary.  Again;  the 
court,  in  giving  the  defendant's  instructions, 
held  that  if  the  defendant  obtained  his  title 
from  the  State,  between  the  8d  of  March.  1881, 
and  the  9th  of  July.  1633.  it  made  his  title 
good.  Upon  what  principle  this  inslniction 
was  founded  it  is  difficult  to  perceive.  The 
question  here  is  not  whether  the  defendant  had 
obtained  a  good  title  from  the  State,  but 
whether  the  State  had  any  title  to  convey.  If 
the  State  obtained  a  title  under  the  Act  of 
1820,  it  is  sufficient  to  defeat  the  plaintiff.  But 
if  the  selection  of  the  State  was  void,  and  the 
State  got  no  title  thereby,  it  could  never,  at 
any  time,  convey  a  good  title  lo  the  defendant. 
What  magic  there  was  in  the  particular  pc^od 
that  elapsed  between  these  two  acts,  that  en- 
abled the  State,  when  it  had  no  title  to  convey 
a  good  one  to  the  defendant,  it  would,  I  think, 
be  difficult  lo  show. 

It  was  decided  by  this  court  in  Barry  v. 
Oamble,  that  a  patent  issued  to  a  tract  of  land 
after  the  reservation  had  been  removed,  was. 
valid.  But  this  was  a  patent  emanating  from 
the  general  government,  in  whom  the  title 
was.  In  this  case  the  patent  comes  from  the 
Stale,  and  it  is  the  title  of  the  State  that  is 
questioned.  It  is  clearly  a  misapplication  of 
the  principle  invoked,  and  In  this  the  court 
erred. 

Mr.  Geyer,  for  the  defendant  in  error,  con- 
tended— 

That  the  selection  by  the  State  of  Hissouri  of 

the  land  in  controversy,  on  or  before  the  16th 
day  of  January.  1825,  and  the  sale  and  convey- 
ance thereof  by  the  said  State,  after  the  8d  day 
of  March.  1881,  and  before  the  9th  day  of 
Juljr.  1833,  vested  in  the  purchaser  a  title  valid 
against  the  United  States,  which  has  not  been 
devested  by  the  subsequent  conflmutlon  of  a 
claim  embracing  the  same  land,  by  the  Act  of 
4th  July,  1886,  although  the  same  may  have 
been  reserved  from  Mile  by  the  Act  of  3d 
March,  1811. 

Ist.  The  3d  clause  of  section  6,  of  the  Act  of 
6th  March.  1830,  *and  the  ordhiance  of  [*534 
the  Convention  of  Missouri,  of  the  19th  July, 
1820,  operate  as  a  grant  to  the  State  of  Missou- 
ri of  the  number  of  salt  springs  and  quantity  of 
land  therein  mentioned,  leaving  the  selection  of 
the  springs  and  land  to  the  State  Legislature. 

No  act  of  the  federal  government  was  neces- 
sary to  locate  or  designate  the  granted  lands, 
the  selection  by  the  Legislature  within  the  time 

Srescribed,  severed  the  land  selected  from  the 
omain,  and  vested  the  title  in  the  State  of 
Missouri. 

2d.  The  Act  of  the  6th  March,  1820.  does 
not  except  from  the  grant  to,  or  selection  by 
the  Stale,  the  lands  reserved  from  sale  by  the 
Act  of  1811.  By  the  terms  of  the  grant,  lands 
embraced  bv  claims,  of  which  notice  had  been 
filed,  are  subject  to  appropriation  by  the  Slate, 
as  well  as  those  embraced  by  claims  of  which 
no  notice  had  been  filed,  or  to  which  there  was 
no  cl^m  whatever. 

The  reservation  by  the  Act  of  1811,  vested 
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»o  title  in  any  person ;  it  suspended  the  author- 
ity of  the  executive  t^cen  to  wll,  but  did  not 
iiitect  the  power  of  Congress  over  tbesabjeci; 
the  hmd  belonged  tothedomaln,  noLwiihiitand- 
ingthe  mervatioo,  and  was  subject  to  dispoei-^ 
tion  by  law. 

8d.  The  conformation  of  the  claim  embrac- 
ing the  land  in  controversy,  after  the  selection 
byihe  State,  and  especially  after  the  8d  March. 
1881,  neither  vested  a  title  in  the  claimant  nor 
devested  that  of  the  Slate  of  Missouri  or  her 
vendee. 

The  flret  proviso  excepts  from  the  grant  any 
salt  spring,  the  right  whereof  was,  at  the  date 
of  the  Act,  or  should  be  before  the  grant  was 
completed  by  the  selection,  confirmed  or  ad- 

Judged  to  an  iodividual  or  individuals.  It 
ioes  not  except  the  adjoining  lands,  nor  does 
It  contemplate  that  the  selections  shall  be  sub- 
ject indefinitely  to  defeat  by  confirmations  of 
claims,  whether  there  had  been  a  reservuion 
of  (he  land  from  sale  or  not. 

4ih.  Tlie  Act  of  Congressof  8d  March,  1881 
(Stat,  at  Large.  Vol.  IV..  p.  494),  authorizing 
the  State  to  sell  and  convey  in  fee  ^mple  the 
salt  springs  and  lands  granted  by  the  Act  of 
mSO,  and  selected  on  or  before  the  lat  Janu- 
ary, 1825,  is  a  confirmation  of  the  selection 
made;  and  the  sale  and  conveyance  by  the 
State  vested  the  title  in  the  purchaser,  even  if 
the  land  was  not  subject  to  selection,  by  reason 
of  the  reservation  from  sale  by  the  Act  of  8d 
March,  Wll. 

The  Act  authoriziog  the  State  to  sell  was 
passed,  and  the  land  in  controversy  sold  and 
conveyed  after  the  26th  of  May.  1839,  when 
the  reservation  ceased,  and  before  it  was  re- 
vived by  the  Act  of  1883.  The  title  of  the  de- 
fendant is  therefore  valid  as  against  the  con- 
firmation. {Stoddard  v.  CAambera.  3  How., 
3N6:  AfiUs  v.  Stoddard,  8  How.,  845.) 
535*]  *5th.  The  Act  of  4th  July.  ie.S6, 
conferred  no  Utle  to  the  land  in  ccHitroversy 
as  against  the  purchaser  from  the  Slate  of  Mi«- 
soun.  by  virtue  of  the  Act  of  Congress  of  3d 
March.  1881.  because  the  title  of  such  purchaser 
was  vested  prior  to  the  9th  day  of  July.  1882, 
and  could  not  be  devested  by  any  subiiequent 
Act  of  Congress,  and  because  the  land  In  coo- 
troversy  had  been  located  and  appropriated  1^ 
the  State  of  Missouri,  and  surveyed  and  sold 
under  and  in  conformity  with  the  laws  of  the 
United  Stales.  Any  appropriation  of  land  in 
conformity  with  a  law  of  the  United  States,  it 
a  location  under  a  law  of  the  United  States, 
and  protected  against  a  confirmation  by  the  Act 
of  1880.  (ImBo^  t.  Bnmttt,  4  How.,  449, 
406.) 

Mr.  JuHiee  HelfOM  delivered  the  opinion 
of  the  court: 

This  case  Is  before  us  on  a  writ  of  error  to 
the  Supreme  Court  of  Missouri,  under  the  35lh 
seclion  of  the  Judiciary  Act. 

The  plaintiff  claims  title  1^  a  Spanish  con- 
cession to  Louis  Labeaume  and  Charles  Fre- 
Dion  Delaurtere,  fur  ten  thousand  arpents  of 
land,  at  a  place  called  La  Saline  Ensunglaniee. 
The  tract  was  surveyed  and  regulirly  certiflnl 
by  the  Surveyor  General.  The  plaiaiifl  resided 
upon  the  land  in  1800,  and  fbraevenil years afier- 
wante. 

ThecUm  was  filed  with  the  Recorder  of  Land 
804 
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Titles  before  the  1st  of  July.  1808.  and  wm  re- 
served from  sale  by  the  Acts  of  Hd  Majrch,  1811, 
and  the  17ih  Februarr,  1818.  It  wasconfinned 
to  the  claimants,  or  their  legal  representatives, 
by  the  Act  of  the  4tb  of  July,  1836.  Louis  La- 
beaume conveyed  his  interest  in  the  land,  to 
Fremon  Delauriere.  by  a  deed  dated  ISib  July, 
1806 ;  and  the  present  plaint  iff  purchased  the  en- 
tire tract  of  Fremon  Delaurtere  at  sheriff's  sale. 

The  defendant  claims  under  an  adven«  titles 
derived  from  the  State  of  Missouri.   B;  sa 
Act  of  Coogreas.  approved  the  6ih  of  March. 
1820,  enlilleo  "  An  Act  to  authorize  the  people 
of  Missouri  Territory  to  form  a  Slate  Govern- 
ment, and  for  its  admission  into  the  Unioa,"  it 
was  among  other  things  provided,  that  all  salt 
springs  nut  exceeding  twelve  in  number,  with 
SIX  scciions  of  land  ujoiainc  to  each,  shall  be 
granted  to  the  said  Slate,  the  same  to  be  as- 
lecied  by  the  Lc-gjslature  of  the  State,  on  or  be- 
fore the  Ist  of  January,  1825;  and  ibe  sane 
RO  selected,  to  be  used  und6r  such  tertns,  oun- 
ditiooH,  and  regulations,  as  the  L^;ielatuiv  of 
such  Stale  shall  direct,  &c. 

By  another  Act  of  Congress,  approved  9A 
March.  1881,  the  I.«gi8lature  of  the  Stale  of 
Missouri  were  authorized  to  sell,  Id  fee  simple, 
the  lands  granted  by  the  above  Ad.  Under 
this  Act  Ihe  State  sold  the  land  in  coniroveny 
to  the  defendant. 

The  questions  arise  under  instruct  ions  prayed 
for  by  Ibe  plaintiff.  *and  refused  by  1*536 
the  court;  and  also  the  instruction  gives  on  the 
prayer  of  the  defendant. 

"  1.  That  if  the  land  in  controversy  had 
been  before  the  30lh  of  December,  18U8,  coo- 
ceded  by  the  Spaniish  Ooveroment  to  Fremon 
Delauriere  and  Louis  Labeaume,  and  ibat  said 
land  had  been  surveyed  Iwfore  the  lOlh  March. 
1804,  and  that  s»id  Delauriere  and  Labeaume. 
orthdr  legal  representatives,  had  filed  wtib  tlie 
Recorder  of  Land  Titles,  prior  to  the  Isl  July. 
1808,  notice  of  said  claim,  then  said  claim  waa 
reserved,  and  could  not  lawfully  be  selected  by 
the  State  of  Missouri  under  the  proviaiunsof  the 
Act  of  Congress  of  the  6tb  March.  1820.  pro- 
vided said  claim  of  Fremon  and  Labeaume  baa 
Bince  been  confirmed. 

3.  That  by  the  Act  of  Congress  of  the  6ih 
March.  1^0.  the  Legislature  oiMissouri  could 
not  lawfully  select  any  land  which  bad  been, 
or  was  then>af  ter,  confirmed  or  adjudged  to  any 
individual  or  individuals. 

"8.  That  unless  the  legislature  of  the  Stat« 
of  Missouri  made  its  selvction  ot  tlie  land  in 
question  on  or  before  the  1st  of  January,  Itfdi. 
it  was  illeg»l,  and  is  not  a  valid  liile  against  a 
confirmation  tiader  the  Act  of  the  4th  July. 
1836. 

"4.  TheActofCongreatoftbeSdof  March, 
1831,  conveys  no  title  to  any  lands  to  the  Sute 
of  Missouri.  Said  Act  only  aulburizes  Uie  Stale 
to  sell,  absolutely,  landsalrfady  granted  by  the 
Act  of  the  6lh  of  March,  1820."'' 

"  The  defendant,  by  his  counsel,  moves  ihs 
court  to  instruct  the  jury  that  if  they  believe, 
from  the  evidence  in  this  cause,  that  the  State 
of  Minsouri  selected  the  land  in  oootroven^  on 
or  t>efore  the  Ist  day  of  Janiiary.  1825.  under 
the  second  clause  of  the  6ih  seciiitn  of  an  Act 
of  the  ('Ongress  of  the  United  States,  eutiilud 
'  An  Act  to  authorize  the  |Mx>ple  of  the  Missou- 
ri Tenitoiy  to  form  a  Constitution,'  Ac,  op- 
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S roved  6th  March,  1620,  and  that  said  State  of 
[i«>souri  sold  and  patented  the  said  land  in  coo- 
trovcrsy,  in  fee  simple,  to  the  said  defendaQt, 
after  the  8d  day  of  March,  ItRfl,  aad  before  the 
9th  dav  of  Ju)>.  they  should  tind  for  the 
dcfeoffaot.  That  if  they  ahall  believe,  from  the 
evidence,  that  said  land  was  eelected  by  the 
State  under  said  Act  on  or  before  the  1st  day 
of  January,  1825,  and  that  said  State  sfler- 
wardH.  and  between  the  8d  of  March.  1831, 
and  the  9th  July,  18SS,  sold  and  patented  the 
saifl  land  to  the  defendant,  although  they  may 
believe  the  Bald  land  was  conflmied  to  the 
plaintiff's  landlcnd  by  the  Act  of  the  4th  July, 
1836." 

And  this  instruction  was  given  by  the  court. 

We  think  the  court  did  not  err  in  refusing 
the  instructions  prayed  by  the  plaintiff,  nor  in 
giving  that  which  was  asked  by  the  defendant. 
o37*3  *Notice  of  the  plaintiff's  claim  was, 
on  the  80th  of  June,  18U8,  given  to  the  Re- 
corder of  Land  Titles  for  llie  Territory  of  Loui- 
siana, and  the  grant,  survey  and  title  papera, 
were  flied  with  the  recorder  and  duly  recorded. 

On  the  37ih  of  December,  1811,  the  claim 
was  liUien  up  for  conbideralion  by  the  board  of 
conimiaeioners  for  the  adjuitment  of  land  titles, 
onder  the  Act  of  March  Hd.  1805,  and  rejected. 

The  claim  was  again  presented  to  the  board 
of  commissioners,  organized  io  pursuance  of  the 
Act  of  Congress  of  July  »th,  1»32;  and  after- 
wards, on  the  18th  of  November.  1838,  the 
board  were  unanimously  of  the  opinion,  that 
the  claim  ought  to  be  confirmed  to  the  said 
Charles  F.  I>elauriere  and  L.  Labeaume,  or 
tbeir  legal  representatives,  according  to  the 
fxmcewion. 

This  proceeding  of  the  commissioners  was 
reported  to  the  Commisaioner  of  the  Qeneral 
Land  Office;  and  on  the  18lh  of  Janiury, 
it  was  communicated  to  Congress;  and  the  de- 
dsion  was  confirmed  by  the  Act  of  Congress  of 
Jaly  4th.  1886. 

By  the  Act  of  2d  March,  1805,  all  persons 
claiming  land  under  the  French  or  Spanish 
government,  were  required  to  file  their  claim 
in  the  Land  Office— and  by  the  Act  of  3d 
March.  In07,  the  time  was  extended  to  1st 
July,  1808.  By  the  Act  of  15ih  February, 
1811,  the  President  was  authorized  to  have 
the  lands  which  had  been  surveyed  in, Loui- 
siana, offered  for  sale— rewrving  those  tracts 
for  which  claims  had  been  fik-a  in  the  Land 
Office,  as  above  required,  till  after  the  decis 
ion  of  Congress  thereon-  The  same  reserva- 
tion wa?  contained  in  the  Act  of  the  17th  Feb- 
ruary, 1818. 

The  Act  of  26ih  of  May,  1834,  authorized 
"claimants,  under  French  or  Spanish  grants, 
concessions,  warrants  or  orders  of  survey,"  in 
MitMOuri,  issued  before  the  lOlh  of  March,  1804, 
to  file  their  petitions  in  the  district  couns  of 
the  United  Slates,  for  the  confirmation  of  their 
claims.  And  every  claimant  was  declared  by 
the  same  Act  to  be  barn^.  who  did  not  file  his 
petition  in  two  years.  By  the  Act  of  the  24th 
Hay,  1828.  the  time  for  filing  petitions  was  ex- 
tended to  tlie  26th  of  May,  1820.  On  the  Slh 
July,  1833,  an  Act  was  passed,  "  for  tlie  final 
adjustment  of  land  titles  in  Missouri,"  which 
provided  that  the  Recorder  of  Land  Titles, 
with  two  commissioners,  to  be  appointed, 
ahould  examine  all  the  unconflnued  claims  to 
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land  in  Missouri,  which  had  heretofore  been 
filed  io  tbc  office  of  the  said  Recorder,  accord- 
ing to  law.  prior  to  the  lOlh  of  March,  1604. 

On  the  29lh  of  November.  1881,  the  land  in 
controversy  was,  in  the  mode  prescribed  by 
Act  of  the  Legislature  of  Missouri,  of  the  16th 
January,  1881,  sold  to  Emison,  under  whom 
the  defendant  liolds,  and  a  patent  was  duly  is- 
8ue<l  by  the  State. 

The  reservation  under  the  Act  of  181 1  was 
extended  by  the  *Act  of  the  17th  of  r*538 
February,  1818,  to  the  Act  of  26th  of  May. 
1824;  which  authorized  claimants  to  file  a  pe- 
tition in  the  district  court— and  this  right  was 
limited  to  two  years;  it  was  afterwards  ex- 
tended to  the  26th  of  May,  1829.  The  reserva- 
tion then  expired,  or  In  other  words,  the  bar  to 
the  right  was  interposed.  On  the  Otb  of  July. 
1832.  a  further  provision  was  made  for  the  ad- 
justment of  such  claims.  But  after  the  inter- 
position  of  the  bar,  and  before  the  {nssage  of 
I  he  Act  of  1832,  the  land  in  controversy  was 
purchased  from  the  State  of  Missouri,' and  a 
patent  obtained.  During  this  period  tfaere  was 
no  protection  to  the  inchoate  right  of  the  orig- 
inal claimants.  When  the  State  of  Missouri 
selected  the  land  it  was  reserved  from  sale,  but 
that  impediment  was  removed,  when  the,  lim- 
itation expired  in  1829. 

The  confirmation  of  the  claim  by  Congress, 
in  1886.  had  relation  back  to  the  origin  of  the 
title;  but  it  could  not  impair  rights  which  had 
accrued,  when  the  land  was  unprotected  by  a 
reservation  from  sate;  and  when,  in  fact,  the 
right  of  the  claimant  was  barred.  This  point 
was  settled  in  the  cases  of  Stoddard  v.  Cham- 
bers. 2  How.,  285;  and  of  MiUii  v.  SUxUard,  8 
76.,  845. 

As  the  instructions  prayed  by  the  plaintiff  in 
the  state  court,  were  in  conflict  with  the  law 
as  above  stated,  they  were  properly  overruled; 
and  as  the  instruction  given,  at  the  instance  of 
the  defendant,  was  substantially  in  accordance 
with  the  above  views,  it  was  correct. 

Tfu  ai^ttntment  ef  the  ttate  court  is  therefore 
agtrtrud,  with  eostt. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
Ecript  of  the  record  from  the  Supreme  Court  of 
the  State  of  Missouri,  and  was  argued  by  coun- 
sel ;  on  consideration  whereof,  it  is  now  here 
ordei^  and  adjudzed  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
costs. 


•JAMES  ADAMS,  Plaintiff  in  Error.  [*589 

V. 

PHILIP  OTTERBACK. 

Bill*  and  noUs — notice  of  non-payment — wage — 
intvffleieney  of  evidence  to  establiiJi. 

Where  a  note  was  ffiven  in  the  District  of  Colum- 
bia on  the  Uth  of  Murch,  payable  sixty  days  after 


NOTB.— t78n0e.or  eiu^nn  an  diitnillitnj  atid  vary- 
ina  ilemaiid,  lUiUct,  a>ui  ikiyn  "/  uruce.  S««  oot/e  to 
UfUs  T.  U'k  of  tJ.  8.,  11  Wheat.,  431. 

Note.— t/Hoge  or  eutUm,  admumiblUty  o/ineon- 
slruetian  of  contractM. 

All  mercantile  ooiitraots  If  dubious,  or  made  with 
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liato,  and  notloo  of  Its  non-puineot  was  ffiven  to 
ttie  iDdonier  on  the  16fb  of  Haj'  (being  Munday), 
Mie  notice  was  not  io  uwie. 

Altfaourh  evidence  was  given  that  since  1B46,  the 
bank  wblcb  was  the  bolder  of  tbe  note,  had  obaofred 
the  pre-extetlnff  custom,  and  bad  held  tbe  paper 
until  tbe  fourth  day  of  icraoe,  slvlnir  notlee  to  tbe 
Indoner  on  Monday,  when  the  nottf  fell  due  on 
Sunday.  This  was  was  not  sufflident  to  eslabllsb  an 
usage. 

An  usBBp,  to  be  binding,  must  bo  general,  as  to 
place,ana  not  confined  to  a  particular  bank,  and  in 
order  to  be  obligatory  must  bave  been  acquiesced 
In,  and  become  notorious. 

THIS  case  was  brought  up  by  writ  of  error 
from  tbe  Circuit  Court  of  the  United  States 
for  tbe  District  of  Columbia,  holden  in  and  for 
tbe  County  of  Wasbington. 

It  was  an  action  of  aammpnt  brought  by 
Adams,  the  plaintiff  in  error,  upon  a  promis- 
sory note  drawn  by  Haw,  Yellolt  &  Company, 
in  favor  of  Philip  Otierback.  the  defendant  m 
error,  and  diecounted  by  the  Bank  of  Wasbing- 
ton, The  proceeds  of  the  discounted  note  were 
paid  by  the  bank  upon  tbe  check  of  Otterback. 
After  the  note  had  been  protested  for  non-pay- 
nent,  and  notice  of  protest  had  beeo  given  to 
the  indorser,  it  was  assigned  to  Adams,  the 
plaintiff  in  error. 

On  the  trial  of  the  cause  the  plaintiff  gave  in 
evidence  the  note,  the  handwriting  of  dniweis 
and  indorser  being  admitted,  and  proved  that 
tiie  note  was  discounted  on  tbe  lltb  of  March, 
184tl,  Ibe^day  of  its  date,  and  the  proceeds  paid 
on  defendant's  check;  that  the  note  (which  was 
payable  at  8ix|y  days)  was  unpaid  at  maturity, 
and  was  delivered  to  George  Sweeny,  a  notary, 
on  Monday,  the  15tb  day  of  May,  1848,  after  8 
o'clock,  who  on  that  day  demanded  payment, 
which  was  refused,  and  thereupon,  on  the  same 
day,  he  delivered  a  notice  for  the  Indorser  at 
bis  dwelling. 

The  plaintiff  also  gave  In  evidence  by  tbe 
teller  and  book-keeper  of  the  bank,  that  after 
the  decision  of  the  case  of  VookenA(nfer  v.  Pre*- 
ion.  and  about  twoyears  prior  to  tbe  date  of  the 
note  in  controversy,  the  bank  changed  the  cus- 
tom which  had  previously  prevailed  in  regard 
to  the  demand  and  protest  of  negotiable  dis- 
counted notes  held  by  the  bank,  and  that,  in  alt 
cases  of  discount  they  had  up  to  that  time  held 
the  paper  until  the  fourthday  of  grace;  and  by 
tlie  change,  if  that  fourth  day  of  grace  hap- 
pened to  fall  on  Sunday,  it  became  the  custom 
of  the  bank  to  retain  them  till  Monday,  and  on 
that  day  deliver  the  same  to  the  notary  to  de- 
mand payment  and  give  notice.  And  on  cross- 
examination  it  appeared  that  only  four  in- 


reference  to  usage,  may  be  explained  by  parol  evi- 
dence of  the  usuKO.  Cort.  v.  C<im.  Ins.  C».,  7  Johns., 
885;  Allegro  v.  Maryland  Ins.  Co.,  6  Harr.  &  J.,  408; 
Uobertson  v.  Clarke,  1  Ulng.,  445;  Uenner  v.  Bank 
ofColuoibia,  0  Wheat.,  5BI;  Columbia  Ins.  Co.  v. 
Catiett.  12  Wheat..  8tlS;  Hancock  v.  Plsblng  Ins.  Co.. 
8Sumn.,13:!;  Lewis  v.  Uaraball,  7  Nan.  &  O.,  229;  8 
Soiitt,  N.  IC  447. 

But  the  rule  Is  limited  to  the  extent  that  the 
usage  must  be  oonaistent  with  the  piincipiesof 
law,  and  not  go  to  defeat  the  PKSentlal  prorisluns 
of  the  ooutmct.  Palmer  v.  Blaekburne,  3  BIng., 
61 1  Jtarant  v.  Com.  Ins.  Co.,  8  Pick.,  Ul :  Rankin  v. 
American  Ins.  Co.,  I  Hall  N.  Y..  01lf ;  Hall  v.  Janson, 
4El.&Bl.,Sno;  1  Jur.  N.8.,fi71;  SIL.  J.Q.  B..Vr; 
MiUer  V.  TetberluKton,  tf  Hurlat.  *  H.  878 ;  T  Hurtet. 

Mo  particular  usage  or  custom  can  be  admitted 
toalterorlmpalra  dean  and  express  written  ram- 
tract.  It  can  only  be  admitted  when  tbelntention 
of  the  parties  Is  indeterminate,  and  the  language 
8<l« 


THB  UmITKD  STATBB.  ItAS 

Stances  of  practice  under  this  custom  were 
shown. 

*Upon  this  state  of  facU  the  court  I*fi40 
instructed  the  Jury  that  if  they  sboula  "tiod 
the  whole  evidence  aforesaid  to  "be  true,  yet  the 
plaintiff  has  not  thereby  shown  that  be  has 
used  due  diligence  in  demanding  payment,  and 
giving  notice  of  the  non-payment  of  said  note, 
and  Is  not  entitled  to  recover  in  this  action. 

To  this  instruction  the  pltUnliff  excepted,  and 
the  case  was  now  to  be  argued  upon  it. 

It  was  argued  by  Mr.  Lawrence  for  Ihe 
plaintiff  in  error,  and  Mr,  Bradler  for  the 
defendant  in  error. 

Mr.  Lawrence,  for  the  plaintiff  in  error, 
contended  lhat  the  instruction  was  erroneous. 
It  is  difBcult  to  understand  tbe  ground  upon 
which  tbe  instruction  was  bottomed:  whether, 
in  the  opinion  of  tbe  court,  the  plaintiff  could 
not  recover,  admitting  the  custom  to  be  proved, 
because  the  plaintiffs  bad  not  conformed  to  it; 
or  whether,  in  tbe  opinion  of  the  court,  the 
custom  itself  was  not,  as  a  fact,  proved  by  the 
evidence;  or  whether,  lastly,  it  was  not  legally 
competent  for  the  bank  to  change  an  ancient 
custom  and  introduce  a  new  one.  Upon  one 
or  oUier  of  these  grounds  the  instruciion  moA 
have  been  given,  and  upon  either  of  them  it 
was  erroneous. 

1.  That  the  court  may  instruct  the  jury  lhat 
tbe  plaintiff  cannot  recover  againnt  the  iDdortier 
of  a  promissory  note  if  they  believe  the  evi- 
dence, and  that  evidence  proves  a  particular 
cuatom.  and  at  the  same  time  proves  that  the 
plaintiff  did  not  conform  to  that  cuatom,  we 
are  not  called  upon  to  deny,  because  sucJi  is 
not  the  case  here.  The  evidence  clearly  proves 
lhat  the  demand  of  payment  and  the  notice  of 
protest  were  in  conformity  with  the  altered  us- 
age, if  that  altered  usage  is  itaelf  esiablisbed. 

3.  If  the  meaning  of  the  inalrucUon  waa  that 
the  custom  itself,  as  alleged,  was  not  proved  by 
the  evidence  in  the  cause,  then  it  was  erro- 
neous, because  it  was  an  invasion  of  tbe  prov- 
ince of  the  jury.  There  waa  certainly  evideooe 
tending  to  prove  that  the  old  custom  hnd  bi-en 
changed,  and  tbe  new  custom  introduced. 
Whetber  that  evidence  did  prove  it,  wan  for  Ihe 
jury  to  determine.  It  was  not  one  of  iboce 
cases  in  which  a  demurrer  to  evidence  would 
lie,  upon  the  ground  that  the  quality  of  the  v^- 
dence  was  not  such  as  is  requiiW  by  law,  wliat 
ever  might  \m  its  tendency.  For.  in  alt  ibe 
cases  in  this  court,  it  has  been  held  that  it  was 
competent  to  prove  tbe  cuslom  of  a  bank  by 
parol  evidence.    {lUnner  v.  Bank  of  (Mumbia, 


of  tbe  contract  may  admit  of  various  senat*. 
Schooner  Ueeside.  2Sumn.,667 ;  Donnell  v.  Columb. 
I  ns.  Co..  3  Sumn.,  317 ;  Chubb  v.  Oais,  U  Law.  ll«p. 
N.  9..  4«i. 

If  the  words  used  In  the  contract  be  teoboical,  or 
local,  oroenerio,  or  lodeOnlte.  or  etiutvocal.  un  tbe 
face  of  the  InstrumeDl,  or  are  made  so  bj  pr\M,r  u( 
extrinsic  circumstances,  parol  evidence  u«dinh!<4> 
ble  to  ex|)lnln  by  usawe  their  mcanlug.  If  them  he 
no  such  Ingredient  of  uncertainty,  then  tbe  evi> 
dent-e  Is  nut  admissible.  Yatts  v.  Pyrr,  6  iHunt^ 
445;  lllackct  v.  Uoyal  Exchange  Ins.  Co.,  <>oin|>.  A 
Jer.,  244 :  Fowler  v.  Aetna  Ins.  Co.,'afi:  Truemu 
v.  Loder,  II  Ad.  tt  Kli.,liW. 

A  particular  word  may  be  «bowo  by  parol  evi-  i 
dence  to  have  a  different  meaning  In  some  Mrtic- 
ular  place,trado  orbuslnescfromltsonllnary  ac-  i 
oi-^tlon.  Haltanv.  Maj'.ISHees.*  W.,&u. 

Evidence  of  the  usage  of  a  particular  plncv,  tu 
alTekt  tbe  construction  of  a  cooiract  is  admitted  i 
only  on  the  principle  that  both  partiea  to  tht-  coo- 
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a  Wheat.,  587,  588;  MiOa  v.  Bank  of  United 
t^iaiti.  11  Wheat..  431.) 

Nor  was  the  instruction  proper  upoo  the 
^4  1  *]  ground  that  the  *number  of  inistances 
which  had  occurred  wilbio  the  two  years  doce 
the  adoptioQ  of  the  new  custom  were  not  suffi- 
cient in  DumbfT  to  prove  a  new  custom,  or  to 
bring  it  to  the  knowledge  of  the  defendant. 
Because,  if  it  be  adlnittt^u  that  a  custom  may 
be  changed.  Iherc  must  be  a  time  when  the 
I'hange  musl  commence,  and  there  must  be  a 
tlrst  and  uiugle  insUnce  of  the  new  custom; 
and  iu  the  case  of  MUln  v.  Bank  of  the  U. 
8.,  and  Bank  of  Wiuhington  v.  Triplett  <£ 
Jteale.  1  Pet..  3d,  this  court  has  already  de- 
-cided  tliat  it  is  not  ceceswry  that  a  custom 
should  have  actually  been  brouglit  to  the  notice 
of  an  indoi-ser.  ■  But  on  the  cimtniry,  it  is  the 
duty  of  lite  indorscr  to  acquaint  liimself,  by  in- 
quiry, with  the  custom  of  the  bank  wilb  which 
be  deals. 

3.  It  was  competent  for  the  bank  to  change 
it8  custom  whenever  in  its  dit<crelion  the  inter- 
«fltB  of  the  bank  should  require  it.  There  is  no 
inexorable  rule  of  law  which  binds  down  such 
an  inHtitutiou  to  one  eternal  routine  nf  business, 
notwithstanding  the  changing  interests  of  com- 
merce may  demand  a  moditicalion.  On  the 
-contrary,  this  court  has  held  that  which  the 
■Bound  principles  of  commt^rctal  business  dic- 
tate, viz. :  that  a  bank  may  change  its  custom, 
and  may  prove  that  change  in  the  same  man- 
oer  as  they  may  prove  the  orginal  custom. 
(Cookendt^rfer  v.  Predion,  4  How.,  326.) 

The  plaintiff  in  error  would  therefore  sub- 
mit,  tliat  if  it  is  competent  for  a  bank  to  cliange 
its  usages;  if  there  is  evidence  iu  tlie  case  tend- 
ing to  prove  such  a  change;  if  there  is  evidence 
in  (he  case  tending  to  show  that  the  bank  had 
made  demand  and  given  notice  iu  accordance 
■viilh  such  altered  usage,  then  the  instruction, 
that  if  lliK  jury  find  the  whole  evidence  of 
the  plainlff  to  be  true,  yet  he  was  not  entitled 
to  recover,  was  erroneons. 

Mr.  Bradley,  for  defendant  in  error: 

This  case  turns  upon  the  right  of  a  bank, 
without  notice,  public  or  otherwise,  given  to 
the  persoQS  dealing  with  it  in  the  way  of  dis- 
-couQliog  negotiable  paper,  to  change  the  us- 
age ancf  custom  of  the  bank  in  rcs[K*ct  to  the 
-demand  of  payment  of  the  notes,  and  giving 
notice  to  the  indorsers,  so  as  to  bind  the  tn- 
dorseis  by  such  chans^.  In  other  words,  to 
midntaiu  the  plaintiff's  case,  it  must  appear 
that  when  a  man  procures  a  note  to  bti  dis- 
counted by  a  bank,  by  that  act  alone,  the  usage 


tract  were  cognizant  of  the  usaK^t  and  are  pre- 
samcd  to  have  made  the  RKix-cniCMt  with  reference 
tu  it.  No  aiicb  vrt'suinptioti  arii^eri  if  one  of  the 
parties  Is  Ignorant  nt  such  usage  oreustoin.  Kirch- 
ner  v.  Vcuus,  12  Moore  P.  V.  C,  mi ;  5  Jur.  N.  S., 
3X6 ;  7  W.  tL.  I.'m  ;  Sff eetlajr  v.  Pearce,  7  C .  B.  N.  S.. 
449;  tf  Jur.  N.H.,793  :  9  C.  B.  N.  8.,IU7 ;  TJur.N.S., 
800. 

A  custom,  to  control  the  words  of  a  ounvenunt. 
must  be  uao  which  both  pitrtiea  to  the  covcuHiit 
can  know,  mi'l  must  be  certain  ami  invariable.  At)- 
bott  V.  Bates.  Si  W.  K.,  488. 

UsaKi)  Biuy  control  or  supcrpede  construction  or 
rule  of  law  if  thf  usage  be  Kcn^ral,  iinlfonu,  no- 
torious, nuisonabie,  and  consisfnt  with  thi^  leriiis 
■of  the  contract,  and  to  a  ci-ruiln  extt-nt  with  the 
rules  of  law.  A  valid  usage  la  part  ol  the  contract. 
I  Duer(>nIus.,2.'J&-^28:i^!ll:  Story  on  UiliB,iai; 
WalhUNj  V.  Bradshnw.  a  Dana  (Ky.),  StH;  Paxton  v. 
<k>urtiiey.  2  Fost.  ft  Fin.,  131. 

A  cuAitm  or  usage*  to  be  admissible  sdiI  valid, 
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and  custom  of  that  bank  are  incorporated  into 
the  contract  of  discount,  and  become  a  constit- 
uent pitrt  of  that  contract  between  the  partie.s 
tu  that  note  and  the  bank.  And  this  is  the 
case,  although  the  parties  never  before  liud 
dealt  with  that  bank:  the  paper  was  not  made 
payable  or  negotiable  at  the  bank;  the  u-sage 
and  custom  of  that  bank  diffen-d,  in  thjii  re- 
spect, from  those  of  all  the  other  •banks  [**>42 
in  the  same  community:  aud  this  parricuhir 
usa^e  and  custom  had  been  intro^lua'd  liy  ihat 
bank  within  a  short  period,  without  notice, 
public  or  otherwise,  and  was  unknown  to  the 
parlies  to  the  note;  and  before  such  change, 
that  bank  had  conformed  to  the  ubagt-  and  cus- 
tom of  the  other  banks  in  Ihat  community; 
or,  In  other  worda  still,  a  party  applying  to  a 
bank  to  di);count  for  him  negotiable  paper,  is 
bound  to  inquire,  if  he  di»cs  not  know,  the 
special  usages  of  that  particular  bunk  in  respect 
10  negotiable  paper  discounted  by  it,  at  the 
time  of  such  discount,  and  he  is  not  to  rely 
either  on  the  known  and  establislicd  usage  and 
custom  of  all  the  oilier  banks  in  the  same  com- 
munity, or  upon  the  particular  usage  of  ihat 
particular  bank  up  to  the  day  before  such  dis- 
count, but  he  must  ascertain  if  any  change  has 
been  made  in  such  usage,  as  he  will  be  Bound 
by  it  whether  he  knows  it  or  not. 
It  is  conceded  by  tlie  defendani  in  error — 
That  a  custom  or  usage  of  a  bank,  brou.irht 
home  to  the  knowledge  of  a  person  dealiug 
with  the  bank,  in  respect  to  the  discount 
of  negotiable  paper,  enters  into  the  eontiael. 
becomes  a  constituent  part  of  it,  and  must 
have  its  due  weight  in  the  exposition  of  it. 
{Bank  of  Qdumbia  v.  Magrudffr,  6  Harr.  &  J.. 
180.) 

This  knowledge  may  be  proved  directly,  or 
may  be  implied  from  the  dealings  of  the 

I  parties. 

It  may  be  inferred  from  persons  dealing 
with  the  bank,  which  has  a  well  established 
usage.  (Lincoln  A  Kf.nnebee  B<ttik  v.  Paffe.  9 
Mass.,  155;  Same  v.  Urimmatt,  lb.,  150;  Smith 
V.  Whiting.  12  Mass.,  8.) 

From  the  parties  being  accustomed  to  trans- 
act business  of  that  kind  with  the  bank. 
{BlancJiard  v.  Utiimrd,  11  Mitss.,  88;  v. 
FaUn,  4  Mass.,  252;  Widgery  v.  Munroe,  8 
Ma'is.,  450;  Bank  of  Columbia  v,  Fitz/nigh.  1 
Harr.  &.  G..  239;  Uariford  Bank  \ .  St-  dman.  8 
Uonn.,  489;  C%  Bankv.  GuUer.  3  Pick.,  414; 
Bank  of  Columbia  v.  Magruder,  6  H.  &  J.,  173; 
Whitteeil  v.  Johnwn,  17  Mass.,  453.) 

From  the  negotiable  paper  being  made  pay* 


must  he  certain,  reasonable,  and  sufflciently  an- 
cient, to  afford  a  pre.-uniptlon  that  It  Isfreneraliy 
known.  U.  S.  v.  Buuhuiiau,  8  How.,  83, 102;  Cuxe 
V.  Heisiey,  20  Peon.  Si.,  2lB;  Coiilnge  v.  Hoik-.  3 
Marsh.  C.  C.  1*9;  Wilcox  v.  Phillips,  1  Wall..  Jr., 
C.  C,  47. 

It  mu^^t  be  general  and  uniform,  but  need  not  be 
univernally  Hcquleseed  In,  Desher  v.  Holland.  11 
Ala.,  r>i;t.  5IH;  Benton  v.  ,McX<  lway,  2  Zabr.,  ]6fs  1*5; 
Maiiliiiid  V.  Ins.  Co.,  » Itich,,  3UI,3:)3. 

It  may  be  estiibllslied  by  the  testimony  of  n 
pingrli'  witnl■^B,  If  hla  means  of  knuwle<:ire  are 
abundant,  and  his  testimony  full  and  satisfactory. 
Villi  V.  Rice,  1  Seidell,  l.-itt. 

Local  linage  Is  not  adinlt^lbie  to  ennti  ol  the  gen- 
eral rules  of  linr  In  the  interpretation  of  contiacts. 
ThorapBon  v.  Itlggs.  Ti  Wall.,  (KB;  Brnwn  v.  Jucksoo, 
2  Wasli.  C.<;..24:  Hlnton  v.  Locke,  5  Hill,  *37. 

A  custom  opiMxied  to  a  stiituto  is  void.  Walker 
V.  Transiiortatlon  Co.,  «  Wall.,  ISO;  Winter  v. 
nolted  mates,  HempsL,  8U. 
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able  or  negotiable  at  the  particular  bank.  In 
addition  to  tbe  cases  cited,  see,  also  TeaUm 
T.  7%e  Bank  nf  Alexandria,  6  Crancli.  62; 
Benner  v.  The  Bank  of  Columbia,  9  Wiieat,. 
585:  Bre/ifs  Eeecutor  v.  The  Bank  of  the  Me- 
tropolie,  1  Pet.,  9a;  Mtlh  v.  Bank  of  U.  S., 
11  Wheat.,  481. 
But  It  is  contended  by  the  defendant: 

I.  In  all  canes  the  uaRge  to  bind  the  parties 
must  bv  a  known,  estHbiished,  and  invariable 
usAge.  (8ee  all  tliK  cases  cited.) 

II.  It  is  not  strictly  a  rule  of  judicial  decis-' 
ion.  but  is  compounded  of  law  and  fact,  and  is 
admissible,  in  evidence,  to  show  tbe  contract  of 
tbe  parlies,  and  (heir  astteot  to  such  usage. 
543*1  (3ee  Mass. .  88 ;  4  Maw. ,  25d ;  6  Mass. , 
450;  1  llarr.  3s  Gill,  239:  3  Conn..  489;  and  the 
cascH  in  this  court  above  cited,  and  those  cited 
by  platniiff  in  error.) 

III.  A.  usage  may  be  changed.  (Cookendorfer 
V.  Pretiton,  4  How..  317.)  But  the  knowledge  of 
that  change  must  be  brought  home  to  the  party 
to  be  affected  by  it.  This  may  be  in  any  of  the 
modes  alrmdy  mentioned,  or  in  some  other 
Diode  from  which  it  may  justly  be  inferred 
tbiit  the  part^  knew  or  ought  to  have  known  it. 

IV.  In  this  case  it  is  admitted  ibat,  by  the 
usage  of  the  bank,  existing  up  to  tbe  spring  of 
1846,  the  demand  and  notice  set  up  in  this  ac- 
tion would  have  been  insufficient.  It  is  ad- 
miitcd  that  DO  notice,  public  or  otherwise,  was 

given  of  the  alleged  change;  It  is  not  shown 
ow  the  change  was  made;-  there  are  but  three 
instances  of  practice  under  the  alleged  change, 
all  of  which  were  in  the  spring  of  1848. 

It  is  not  pretended  that  the  defendant  ever 
bad  any  dealings  with  the  bank  prior  to  this 
time;  lue  note  was  not  made  payable  or  uegoti* 
able  at  the  bank:  and  the  court  is  now  asked 
to  go,  for  the  tlrst  time,  the  length  of  saying 
that  every  man  to  whose  credit  a  note  is  dis- 
counted by  a  bank,  is  bound  by  all  the  UMages 
of  that  bank  in  regard  to  demand  and  notice  of 
that  note,  although  he  lias  never  dealt  with  the 
bank  before,  and  tbe  note  was  not  made  nego- 
tiable or  payable  there,  and  there  is  no  fact  or 
circumstance  in  tbe  case  from  which  it  can 
le^lly  be  Inferred  tliatheknew  the  said  usage. 

It  will  not  do  to  sa^  he  received  the  avails. 
If  the  taw  binds  him  it  binds  uH  the  iniermcdi- 
ate  parties  between  him  and  the  maker.  Nor 
do<.'3  it  follow,  that  because  the  avuils  ostensi- 
bly went  to  his  credit,  that  he  derived  any  bene- 
fit from  them.  He  was  the  payee,  and  last 
indorser.  They  must  have  gone  to  his  credit. 
But  tlie  money  was  on  tbe  same  day  paid  to 
bearer  on  his  check.  It  may  well  be  inferred 
that  it  was  paid  to  the  makers;  that  the  note 
M'as  made  for  iheir  beneti'.,  to  be  discounted 
wherever  they  could  get  it  done,  having  no 
reference  to  this  particular  bank,  or  it  would 
have  been  made  payable  and  negotiable  there. 
Tbe  che<'k  also  is  for  "  pnicceds  of  "  this  note, 
discounted  this  day  for  fHuO.  the  usual  form  in 
which  the  proceeds  of  a  discounted  note  would 
pass  to  the  credit  of  tbe  maker. 

Nor  will  it  do  to  say  that  it  was  discounted 
on  his  credit.  He  then  stood  in  the  condition 
of  a  surety.  As  surety  he  is  not  to  be  Iwuud 
beyond  Ibe  terms  of  his  contract.  liis  contract 
was  made  with  reference  to  the  exisUng  and 
well-known  commercial  usage,  and  the  banking 
linage  of  the  community  in  which  he  lived.  It 
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is  a  general  note,  so  to  speak— not  a  note  pay- 
able or  negotiable  at  any  particular  bank,  w 
having  any  reference  to  *any  particular  r*ff4t4 
or  special  usage.  His  contract  bound  nim  to 
the  general  usage  on  its  face,  and  as  surety  ho 
is  entitled  to  all  the  benefit  of  that  general 
usaite.  It  was,  that  if  the  maker  did  not  pi^ 
at  maturity  he  would,  provided  demand  was 
made  on  the  maker,  and  notice  given  to  him  as 
indorser,  according  to  the  general  usage. 

The  plaintiff  sets  up  another  contract,  not 
appftrant  on  the  face  of  the  paper,  nor  to  be 
inferred  from  any  dealings,  nor  exhibited  in 
any  knowledge  brought  home  expressly  or  by 
any  recognized  implication,  to  tbe  defendant. 

It  is  submitted  that  the  Circuit  Court  was 
right  in  giving  the  instrucUon. 

Mr.  Jiutiee  McLeaa  ddivered  theoi^ion 

of  tbe  court: 

This  was  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Disirict  of  Col- 
umbia. 

This  action  was  broueht  on  a  promiswry 

note  dated  the  11th  March.  1848,  given  br 
George  W.  Yeilott,  Henry  Haw,  and  William 
B.  Scott,  in  the  name  of  Haw,  Yellott  &  Co.. 
in  which  they  promised  to  pay  to  Philip  Otter- 
l>ack.  Enquire,  or  order,  sixty  days  afterdate, 
the  sum  of  $800,  for  value  received;  whtcit 
note,  before  it  bet^me  due,  was  assigned  to  the 
plwntiff. 

Tbe  generri  issue  was  pleaded,  and  the  cause 

was  tri«  by  a  jury. 

The  note  was  discounted  bjr  the  Bank  of 
Washington,  Uie  proceeds  of  which  were  drawn 
by  the  defendant. 

The  following  facts  appear  in  the  bill  of  ex- 
ccpilons:  the  note  was  unp^d  at  maturity,  and 
on  Monday,  the  15th  of  May,  after  8  o'clock  of 
that  day.  was  delivered  by  the  bank,  to  George 
Sweeny,  tbe  notary  employed  by  said  bank,  to 
demand  payment  thereof,  and  for  prote»l  if 
not  paid.  The  notary  stated  that  be  demanded 
payment  at  the  United  States  Hotel,  and  was 
answered  "neither  of  the  proprietors  are  with- 
in, and  it  cannot  be  paid."  On  tbe  same  day 
notice  was  left  at  the  dwelling  of  the  iodotaer. 

The  witness  further  stated,  that  he  bad  been 
teller  of  tbe  bank  since  tbe  year  1836,  and  that 
after  the  decision  of  tbe  case  of  Oookejidorftrr. 
Preston,  by  the  Supreme  Court,  in  1846.  the 
Raid  bank  changed  tbe  usage  and  custom  which 
bad  theretofore  prevailed  therein,  in  regard  to 
the  demand  and  protest  of  n<»oUable  paper 
held  and  discounted  by  it;  and  in  all  cases  of 
discount  they  thereafter  held  tbe  paper  until  the 
fourth  day  of  grace;  and  if  the  said  fourth  da^ 
fell  on  Sunday,  it  was  under  the  said  change 
the  custom  of  the  bank  to  retain  it  until  Mon- 
day, and  on  that  day  to  deliver  the  same  to  the 
notary  to  ^demand  payment  and  give  [*54A 
notice;  and  Sylvester  B.  Bowman,  book  keeper 
of  the  bank,  slates  that  since  tbe  decision  of 
of  said  case,  the  usage  had  been  changed  by 
tbe  l>ank,  as  above  slated. 

No  notice  of  such  change  had  been  givoi. 
so  far  as  the  witness  knew ;  and  it  was  f urtlier 
stated  <liat  four  cases  had  occurred  in  which, 
the  notes  becoming  due  on  Sunday,  the  notice 
was  given  on  Mondav.  On  the  evidence,  tfaia 
court  instructed  the  jury  that  the  plaintiff  had 
not  used  due  diligence  in  demanding  payment 
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and  giving  notice  of  Don-payment  to  the  tn- 
doner — to  which  the  plaintiff  excepted. 

Ttiis  court,  by  aeveral  decisions,  have  sanc- 
tioned the  usages  of  the  banks  in  this  district, 
in  maliiBg  demand  and  giving  notice  of  non- 
rmyment,  varying  from  the  law  merchant. 
Renner  v.  Bank  of  Columbia,  9  Wheat..  587, 
588;  MUU  v.  Bank  of  the  V.  8.,  11  Wheat., 
4^:  and  in  some  instances  where,  in  this 
respect,  nolea  left  in  a  bank  for  collection, 
have  been  placed  on  a  different  footing  from 
notes  discounted.  {Qx^xndotfer  v.  Pretton.  4 
How.,  834.) 

But  this  usages  had  been  of  long  standing  and 
of  general  notoriety.  Rights  had  grown  up 
under  them  which  could  not  be  disregarded 
without  injury  to  commercial  transactioDS.  In 
the  case  before  us  the  usage  relied  on.  and 
under  which  noUce  to  the  indorser  was  given, 
had  been  adopted  by  tbe  Iwnk  two  years  before 
the  note  in  question  was  disoonnted.  but  it 
seems  only  four  cases  had  occured  under  it. 
No  public  notice  was  given  at  the  time  of  lis 
adoption,  and  no  presumption  can  arise  from 
the  facts  stated,  that  the  indorser  could  have 
bad  notice  of  tbe  usage. 

It  is  said,  if  a  bank  may  establish  a  luage. 
it  may  change  it;  and  that  there  must  ne 
a  begiiming  of  acts  under  it.  This  may  be  ad- 
mitted, but  it  does  not  follow  that  a  usage  is 
obligatory  from  the  time  of  its  adoption.  To 
give  it  the  force  of  law,  it  requires  an  acquies- 
cence and  a  notority,  from  wnich  an  inference 
may  be  drawn  that  it  id  known  to  the  public, 
and  especially  to  those  who  do  business  with 
tbe  bank.  It  U  unnecessary  to  consider  whether 
a  usage  adopted  might  acquire  force  from  pub- 
lic notices  generally  circulated.  No  such  noticQ 
was  g^yen  m  this  case. 

But  to  constitute  a  usage,  it  must  apply  to  a 
place,  rather  than  to  a  particular  bank.  It  must 
be  rule  of  all  the  banks  of  the  place,  or  it  can- 
not. coDidstently,  be  called  a  usage.  If  every 
bank  could  establi^  its  own  usage,  the  confu- 
sion and  tuicertainty  would  greatly  exceed  any 
local  convenience  resulting  from  the  arrange- 
ment. 

In  this  country  and  in  England,  three  days 
of  grace  are  given  by  tbe  g<-neral  commercial 
law,  and  the  day  the  note  matures 'is 
not  one  of  tbem.  In  Hamburg,  tbe  day  tbe 
bill  falls  due  makes  one  of  the  days  of  grace. 
Notice  must  be  given  to  the  drawer  or  indorser 
OD  the  day  the  dUhonor  takes  place,  or  on  the 
next  day.  If  notice  be  given  through  the  post- 
ofilce,  it  must  be  forwarded  by  the  first  mail 
after  the  demand  of  payment.  If  tbe  note  fall 
due  on  Sunday,  under  the  general  law,  the  de- 
mand of  payment  must  be  made  on  Saturday. 

The  usage  is  not  proved  in  this  case.  Four 
instances,  in  the  course  of  two  years,  are  insuf- 
dctent  to  establish  a  usage.  Such  a  rule  would, 
in  effect,  abolish  the  commercial  law,  in  regard 
to  demand  and  notice  ou  promissory  notes  and 
bills  of  exchange.  There  is  ground  to  doubt 
whether  any  deviation  from  the  general  law 
lias  not  been  productive  of  inconvenience. 

No  explanation  is  given  why  the  demand  of 
payment  on  the  note  was  made  at  the  United 
Slates  Hotel,  in  this  city.  Such  a  demand 
would  seem  to  be  insufficient. 

We  are  tkar^ore  tf  the  opinion,  that  there  teas 
no  error  in  the  inatruetione  of  the  court  to  the 
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jurg;  thejudgmetU  of  the  Circuit  Court  it  there- 
fore t^fflrmed. 

ORDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  tbe  Circuit  Court  of 
the  United  States  for  the  District  of  Columlria, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
b^  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same 
is  hereby  aSlrmed,  with  costs. 


WILLIAM  LIVINGSTON  ajto  EBENEZBR 
N.  CALEF,  AppeUanit. 

V. 

WILLIAM  W. .  WOODWORTH,  Adminis- 
trator of  WiLUAM  WooDwoRTH,  Deceased; 
JAMES  G.  WILSON.  ARTEMA8  L. 
BROOKS,  AND  IGNATIUS  TYLER,  Ap- 
p^teee. 

Xi»joinder,  objection  of,  too  late  on  appeal — Mea- 
tura  of  damagea  on  biUfor  aeeount  ofprofitt 
on  ir^fringement  of  patent— Confined  to  thote 
aetttaUy  made. 

Where  the  aniffnors  of  a  patent  right  were  Joined 
with  the  BSslgrneu  for  a  partJculHr  locality.  In  a  bill 
for  an  injunctloa  to  restrain  a  defendant  from  the 
UK  of  the  machine  patented,  and  the  defendant 
raised.  In  this  court,  and  after  a  Dual  decree,  an  oIh 

iectlon  arising  from  a  misjoinder  of  partioi,  tbeob- 
ectloD  comes  ton  late. 

HoreoTvr.  in  the  present  case,  the  parties  con- 
sented to  the  decree  under  wblob  the  account  In 
controversy  was  adjusted. 

That  consent  bavioff  been  crlven,  however,  to  a 
decree  by  which  an  account  should  be  taken  of 
gains  and  profits,  ejucordlng  to  the  pmyer  of 
tbe  bin,  tbe  defendant  was  nut  precluded  from  ob- 
Jectlny  to  tbe  account  upon  tbe  ground  that  it 
went  beyond  tbe  order. 

Tbe  n^port  having'  tjeen  recommitted  to  the 
maater,  wilb  instructions  to  ascertain  the  amount 
of  profits  which  migbt  have  t>een  realized  with  due 
dlligCDce,  and  the  master  "having  framed  [*647 
his  report  upon  the  theory  of  awarding  demases, 
this  report,  and  the  order  of  the  court  conHrnung 
it.  were  both  erroneous. 

TToder  tbe  circumstances  of  this  case,  the  decree 
sbouid  have  been  for  only  the  actual  gains  and 
prodts  during  the  time  when  tbe  maubine  was  in 
operation,  and  during  no  other  period. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  Oie  District  of 
Massachusetts. 

All  the  facts  of  the  case  are  stated  In  the  opin- 
ion of  the  court,  to  which  the  reader  Is  re- 
ferred. 

It  was  argued  by  Mr.  8ehUy  for  the  appel- 
ants,  and  by  Qeorge  2\  Ourtia  for  the  appel- 
lees. 

3fr.  Schlejr  made  the  following  points : 

1.  The  account  ought  not  to  have  been  taken 
from  the  date  of  the  patent.  The  title  of  the 
complainant,  Tyler,  was  not  complete  until  1st 
July,  1848,  Dor  the  title  of  Brooks  until  tbe 
luth  May,  1848.  At  the  furthest,  the  account 
ought  not  to  have  been  taken  from  a  peHod 
prior  to  the  latter  day. 

2.  The  account  ought  not  to  have  been  con- 
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tiDued  beyond  the  time  of  the  flling  of  the  bUI. 
There  are  cases,  undoubtedly,  in  which  the  ac- 
count is  continued  to  the  date  of  the  report; 
but  this  is  not  such  a  case. 

8.  It  was  clearly  erroneous  to  allow  interest, 
from  the  day  of  ^iing  the  bill,  on  the  whole 
amouDt;  as  part  of  the  amouut  accrued  after 
that  date. 

Upon  the  case,  as  it  stood  in  court,  actual 
"  eains  and  profits,"  and  nothlnff  more,  ought 
to  Iiave  been  charged  against  the  defendants. 
If  dama^.  beyond  actual  gains  and  profits, 
were  asked,  the  complainants  should  have 
sought  another  forum.  (Curtis  on  Patents,  sec. 
848:  Hindmarfih  on  Patents,  861-3H5;  Oow- 
tey  T.  The  Derbj/  Qa»  IabM  Co..  3  Mylne  & 
Craig,  438.  483;  Bacon  £  Spotstrod,  1  Beav., 
887;  CMAom  v.  Sinw.  2  Hare,  560  ;  2  Eden  on 
Injunctions,  261;  Phillips  on  Patents,  457; 
Webster  on  Patents,  119,  168,  238;  Lee  t. 
Alston,  1  Ves.,  Jr.,  82.) 

6.  The  allowance  of  $1  per  thousand  was 
not  warranted  by  the  evidence  in  the  cause; 
CTeo  if,  in  other  respects,  the  decree  was  right. 
The  allowance  was  excessive,  upon  the  merits, 
as  disclosed  in  evidence. 

The  points  made  by  Mr.  Cnrtia*  for  the  ap- 
pellees, were  the  following: 

I.  The  first  point  that  will  be  submitted,  on 
behalf  of  the  appellees,  will  be,  that  this  be- 
ing a  bill  for  an  injunction  and  an  account, 
and  a  decree  having  been  entered  by  consent 
548*]  of  parties  *(Record,  p.  that  the 
complainants  were  entitled  to  the  injunction 
and  account  prayed  for  in  the  bill,  an  appeal 
does  not  lie  from  the  final  decree,  which  mere- 
Iv  ascertains  the  items  of  the  account  which 
tne  appellants  consented  should  be  taken. 

That  an  appeal  cannot  be  taken  from  a  de- 
cree entered  consent,  counsel  will  cite  2  Dan- 
iel's Ch.  Pr..  1179, \xm;  BraOiahv.  Qm,  Amb., 
239;  Miniaan  v.  Bttmsi^,  2  Yes.,  488:  Atkin- 
ton  V.  Mario,  1  Cow.,  698;  ComiJig  v.  Cooper, 
7  Paige.  537. 

There  is  a  case  in  Ohio  which  is  otherwise, 
founded  on  the  peculiar  provisions  of  the  stat- 
ute allowing  appeals.  {Brewer  v.  State  of 
Cmn.  elal.,  9  Ohio,  189.) 

But  there  is  nothing  in  the  provisions  of  the 
Judiciary  Act  of  17w,  or  in  the  Act  of  March 
8,  180iJ.  sec.  8,  allowingand  reffulatingappi'jils 
in  equity,  to  prevent  the  application  by  this 
court  of  the  rule,  that  wherf  a  decree  has  been 
taken  by  consent,  it  cannot  be  disturbed  by  an 
appeal  or  a  rehearing.  The  object  of  the 
Act  of  1808  is  stated  in  the  case  of  T/u 
San  Pedro,  2  Wheat.,  141, 143.  Theonlvques 
tion  in  this  case  la,  whether  the  consent  decree, 
entered  May  Term,  1840  (p.  18),  does  not  ren- 
der the  final  decree  (p.  51,  52)  a  decree  by 
consent  also.  It  will  be  contended  that  it 
does: 

1.  Because,  by  the  first  decree,  the  appellants 
Gcmsented  that  the  appellees  were  entitled  to 
the  perpetual  injunction,  and  "the  account 
prayed  for  in  the  bill ;"  and  all  that  remained  to 
oe  dune  was  to  ascertain  what  account  was 
pi-ayed  for  in  the  bill. 

2.  Because,  by  the  first  decree  it  was  express- 
ly declared  that  the  parties  cooeented  to  have 
the  account  commence  at  such  a  time  as  should 
be  found  by  the  master,  and  be  confirmed  by 
the  court— a  stipulation  as  binding  on  both 


parties  as  If  they  had  made  the  «unepoiiit  the 

BU^ect  of  arbitration. 

But  if  the  appeal  was  rightly  takoi.  counsel 
for  the  appellees  will  contend, 

II.  That  the  Bttcond  decretal  order  to  ltM> 
master,  by  which  he  was  directed  to  ascertain 
"  the  amount  of  profits  which  may  have  tjeen, 
or,  with  due  dilieence  and  prudence,  might 
have  been,  realized  by  the  defendants  for  the 
work  done  by  them  with  the  machine  com- 
plained of,  taken  in  connection  with  the  prin- 
ciples laid  down  by  the  court  in  their  opinion 
(see  appendix  to  this  brief),  stated  (he  true  rule 
for  this  case. 

1.  It  appears,  by  an  account  filed  with  the 
master  at  the  first  rearing,  that  the  appellanta 
had  been  using  the  machine  complained  of  fron 
July,  1846.  to  July,  1848.  and  had  planed 
therewith  8,962,760  feet  of  boards  during  that 
time. 

It  also  appears  that  they  had  received  an 
average  of  $2  per  thousand  feet  for  this  work; 
and  in  their  answer  they  state  that  this  work 
was  done  at  an  average  expense  of  $1.60  pa- 
thousand  *feet,  leaving  50  cents,  only.  [*ft49 
as  the  net  profit  actually  realized  on  a  I  boasand 
feet.  But  they  do  not  profess  to  do  this  witlt 
entire  accuracy,  but  as  an  "approximate  esti- 
mate." 

In  this  state  of  the  facts,  the  master,  assum- 
ing that  he  was  to  find  only  the  actual  net 
profits  realized,  heard  evidence  on  the  p*rt  of 
the  complainants  which  tended  to  show  tbat  a 
thousand  feet  of  boards  could  be  planed  for  a 
less  cmt;  and  also,  evidence  on  llie  part  of  the 
respondents,  tending  to  show  that  it  would 
cost  as  much  as  they  had  stated  in  their  an- 
swer; but  he  held  that  the  result  of  the  whole 
evident^  did  not  authorize  the  concluMon  that 
the  respondents  had  not  truly  stated  the  actual 
cost,  and,  accordingly,  he  reported  $1.60  as  Lbe 
cost  per  thousand,  leaving  an  actual  profit  of 
50  cents  onlv. 

As  it  Btooa  on  the  master's  first  rexmrt.  there- 
fore, there  was  evidence  tending  to  show  that, 
in  charging  $1.50  per  thousand  as  the  coat  of 
planing,  the  respoDdeots  had  conducted  the 
business  with  less  skill  and  prudmoe  than  it 
might  have  been  conducted.  The  master's  cvn- 
ctusion  was  based  wholly  on  the  idea  that  the 
actual  net  profits  furnished  the  rule,  and  thai 
the  evidence  did  not  control  the  statement  of 
the  answer  as  to  the  amount  of  such  actual 
profits. 

An  exception  being  taken  and  aigued.  it  ap- 
peared to  the  court  that  here  was  a  stat«  of 
facts  which  required  the  application  of  a  dif- 
ferent rule,  and  the  cause  was  Teconunitteil  to 
the  master,  by  the  second  decretal  order,  and 
the  accompanying  instructions. 

The  rule  announced  was,  that  the  master 
was  to  report  the  profits  which  the  respoixlenta 
might  have  made  with  due  diligence  and  pru 
dence;  and  the  principle  adopt^  by  the  c«jurt 
was,  that  the  respondents  were  to  be  charj^ 
as  involuntary  trustees,  accountable,  likemoct- 
gagees  in  possession  and  other  similar  trut-fees, 
for  the  profits  which  might  have  been  received 
with  due  care  and  prudence. 

To  apply  this  rule  rendered  it  necessary  to 
hear  evidence  on  both  sides,  and  to  take  the 
average  given  by  all  the  testimony  of  what  it 
wduldcost  to  plane  1,000  feet.   The  result  of 
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the  whole  evldeDce,  given  to  the  master  &t  both 
hearings,  may  be  thus  Btated. 

(The  counsel  then  went  into  some  long  cal- 
culations respecting  the  cost  of  planing.) 

2.  There  is  no  technical  dlfflculty  in  a  court 
of  equity  in  adopting  and  applying  such  a  rule 
as  that  directed  by  tfie  second  decretal  order  to 
the  master. 

Where  the  court  has  jurisdiction  to  ^ive  the 
priocipal  relief  sought,  it  will  make  a  com- 

{tlete  deciee,  and  give  compensation  for  the  past 
Djury.  As  in  lulls  for  ftpeciSc  performance. 
660*]  {A'ewham  •v.  May,  18  Price.  749; 
N^n  V.  Bridge*.  2  Beav.,  2»d;  PhiUtps  v. 
Thompttm,  I  Johns.  Vh.,  150;  Parkhurtt  v. 
Van  Cortlandt,  Ibid..  273;  Pratt  v.  * 
OampbeU,  9  Cranch,  466;  Catheartv.  Roinnmn. 
5  Pet..  369;  3  Story  Eq.  Jurisp..  sec.  796  ) 
So  also  in  injunction  bills  for  waste.  {Jems 
CoUeffev.  Bloom,  8  Atk.,  363;  Garth  v.  Cotton, 
Ibid..  751:  Lee  v.  Alston.  1  Bro.  Cb..  194.) 

The  jurisdictioD  in  equity  conferred  upon 
the  circuit  courts  in  patent  cnuaefi,  by  Htatute. 
contemplates  full  power  to  give  the  plaintiff  as 
ample  redress  as  he  could  have  at  law,  except 
that  the  damages  cannot  be  trebled.  (Patent 
Act  of  July  4tfa.  1836.  sees.  17, 14.) 

8.  There  being  do  technical  difficutty  in  ap- 
plying a  rule  that  involve  elements  of  compu- 
tation, and  gives  an  approximate  compensation 
to  the  party  injured,  the  question  is  simply  one 
of  principle,  viz.:  What  rate  of  promts  shall  a 
party,  who  has  lung  infringed  a  patent,  be  re- 
quired to  account  for  in  equity? 

The  court  below  did  n<^  direct  the  master 
to  And  damages,  nor  did  he  go  into  that  in- 
quiry. He  inquired,  as  he  was  directed  to  do, 
whether  the  profits  actually  made  by  the 
respondents  were  as  large  as  they  might  have 
been  with  the  exercise  of  due  care  and  pru- 
dence 

a.  Any  otlier  rule,  in  a  case  of  this  kind, 
would  put  the  patentee  entirely  in  the  power 
of  the  treepaaeer,  and  enable  the  latter  to  fix 
tbe  rale  at  wbicb  be  should  account  for  th« 
use  of  the  machine. 

b.  The  rule  applied  in  this  case  by  the  court 
below  was  correct  in  principle.  It  was  to  hold 
the  party  accountable,  as  an  involuntary  trust- 
ee, for  what  the  patentee  might  have  realized 
by  the  same  exercise  of  the  right,  the  evidence 
•bowing  that  be  bad  made  ttie  cost  of  tbe  work 
excessive.  Tbe  principle  la  well  settled,  Uiat  a 
court  of  equity  sometimes  forces  the  character 
of  a  trustee  upon  an  intruder,  or  wrong-doer, 
or  one  who  is  in  possession  under  color  of 
right,  and  who  takes  rents  or  proHts  which  be- 
long to  another,  or  might  have  taken  them. 

Toe  particular  class  of  trustees  referred  tc  in 
tbe  opinion  of  the  court  below  are  mortgagees. 

Tbe  following  authorities  show  the  applica- 
tion of  the  rule.  AT^on}fmou8,  1  Vero..  45; 
Chapman  v.  Tanner,  lb.,  267;  Co^rxng  v, 
Cooke,  Jb.,  270;  Jenninga  v.  Eldredge,  8  Story, 
8^.  829,  880,  881;  Dexter  v.  Arnold.  2  Sumn.. 
108,  180. 

e.  This  is  a  case  of  finit  impression.  All  the 
authorities  and  precedents  wliich  declare  that 
the  infringer  is  to  account  in  equity  for  the 
"  profits"  made  by  the  unlawful  use  of  the  in- 
vention, contemplate  a  case  where  the  actual 
pro6is  are  all  that  could  faave  been  made,  or 
else  that  question  bas  not  been  raised.  This 
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*is  a  case  where  the  evidence  shows  [*551 
that  the  respondents  so  conducted  their  busi- 
ness that  the  actual  profits  were  less  that  half 
what  might  have  been  realized  by  the  patentee 
from  the  same  buFtincss. 

III.  The  objection  that  the  account  ought 
not  to  have  been  taken  from  the  date  of  the 
(re-issui'd)  patent,  viz. :  July  8th,  1845,  but 
should  have  commenced  May  2Uth,  1848  (the 
date  of  Wilson's  deed  of  confirmation  to 
Brooks,  one  of  the  complainants;,  ia  now  too 
late.  By  consent  of  parties,  the  account  was 
to  commence  at  such  time  as  should  be  found 
by  the  master  and  confirmed  by  the  court.  (P. 
18.)  Tbe  master  found  ibe  facts,  and  the  court 
directed  the  account  to  commence  at  the  date 
of  the  re  issued  patent.  No  appeal  lies  from 
the  decree  thus  consented  to. 

Besides,  the  bill  was  brought  in  tbe  name  of 
the  original  owner  of  the  re  issued  patent, 
Woodworth's  admlnisirator,  Wilson,  his  as- 
signee, and  Brooks  &  Tyler,  the  sub-assignees; 
and  by  consent,  the  respondents  admilt^i  the 
right  to  the  Injunction  and  account  prayed  for. 

IV.  If  the  appeal  can  open  this  question,  it 
is  submitted  that  the  decree  was  right. 

The  first  patent  to  Woodworth,  the  Inventor, 
was  granted  December  27th.  Ib28.  November 
mth.  1842,  Woodworth's  administrator  ob- 
tained from  the  commissioner,  under  the  Stat- 
ute of  IftSfi,  sec.  18,  au  extension  for  Bi;ven 
years  from  December  27th,  1843.  Decemlrer 
7th.  1842,  the  admlnisirator  .granted  to  Brooks 
an  exclusive  territorial  right  for  the  residue  of 
the  extended  term,  viz. ;  to  December  37tb, 
1849. 

January  Uth.  1844,  the  administrator  con- 
veyed all  his  interest  lo  Wilson. 

July  8th,  1845.  the  administrator  surrendered 
the  renewed  patent  granted  to  him  by  the  com- 
missioner, and  obtained  a  re-issue  under  the 
Act  of  1^86,  sec.  18,  on  account  of  a  defective 
specification. 

July  20ih.  1847,  Brooks  assigned  to  Tyler 
one  half  of  his  territorial  right. 

May  aoih,  1848,  Wilson,  by  bis  deed,  con- 
firmed Brooks'  title,  and  Brooks,  by  bis  deed, 
dated  July  Isl,  1848,  confirmed  his  previous 
grant  to  Tyler. 

The  hill  was  filed  July  10th,  1848,  in  the 
name  of  the  administrator,  Wilson,  Brooks, 
and  Tyler,  to  obtain  an  account  for  infrinse- 
ments  commenced  at  least  at  the  date  of  tne 
surrender  and  re-issue,  and  steadily  contin- 
ued to  the  time  of  filing  the  bill.  The  court 
directed  the  account  to  commence  with  tbedate 
of  the  re-issued  patent. 

Three  posUioos  will  be  maintained: 

Isi.  That  the  complainants,  who  amiEbt 
this  redress,  jointly  'represented  Uie  [*fffi2 
whole  legal  and  equitable  title,  and  were  joint- 
ly entitled  to  the  relief  from  the  dale  of  the 
re-issued  patent.  Even  if  it  were  true  that  a 
re-issue  does  not  give  a  legal  title  to  (he  as- 
signee whose  grant  was  taken  before  tbe  re-issue 
(wliich  is  not  admitted),  it  still  leaves  his 
equitable  title,  as  against  strangers  and  ties- 
passen,  as  valid  aa  It  was  before. 

2d.  An  anugnee  of  the  whole  existing  interest 
under  a  patent  bas  the  same  legal  title  in  tbe 
re-issued  patent  granted  under  (he  Act  of  1836, 
sec.  18,  for  a  defective  specification,  which  he 
had  before  the  re-issue,  without  any  conflrmato- 
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grant  from  the  patentee.    {Woodieorth  y. 
M,  8  Story^  749:  Woodworth  t.  SaU,  1 
Wood.  &M..  248.) 

The  two  cases  of  WSaon  v.  Rouaaeau,  4 
How.,  646,  and  Bloomer  v.  MeQaewan,  14 
How,.  539,  deny  to  previous  ast-ignees  a  legal 
title  under  an  extension,  and  recognize  only 
their  right  to  continue  the  use  of  the  specific 
mscliines  purchased. 

They  admit,  therefore,  that  the  extension 
ia  a  grant  of  a  new  estate  to  the  pateatees.  A 
re-issue  under  the  iSth  section  of  the  Statute 
fa)  not  a  new  grant  in  any  sense,  but  merely 
the  correction  of  errors  or  omisslous  in  the 
apcciflcations:  and  the  Statute  merely  restricts 
the  right  of  recovery  to  iorringements  commit- 
ted after  the  correction  haa  been  made. 

8.  If  the  complainants.  Brooks  and  Tyler, 
needed  any  confirmation  of  their  title,  they 
bad  it  before  the  bill  was  filed,  and  it  relate 
back  to  the  earliest  period  when  the  Statute 
will  permit  recovery  for  infriDgemeots  under  a 
re-issued  patent. 

V.  The  objection  that  the  account  ought 
not  to  have  been  taken  beyond  the  time  of 
filing  the  bill,  covers  the  work  done  in  the 
course  of  fifteen  days.  The  Mil  was  filed  July 
10th.  1848.  and  the  account  covers  the  work 
done  to  July  25th.  It  appears  that  the  injunc- 
tion was  served  on  the  last-mentioned  da^. 
(Record,  pp,  Vd,  14.)  The  amount  planed  in 
the  month  of  July  was  78.831  feet;  so  that,  at 
the  rate  of  4,200  feet  per  day,  the  respondents 
must  have  worked  their  machine  more  than 
seventeen  days  in  the  month  of  July — that  is 
to  say,  they  did  more  than  seven  days'  work 
after  the  bill  was  filed.  (Record,  p.  10.)  It 
does  not  appear  precinely  why  the  master  t4X>k 
the  account  to  the  !i5ih  of  July,  but  probably 
it  was  because  the  respondents  rendered  it  to 
that  time,  they  not  having  stopped  before. 
After  the  bill  was  filed  they  bad  notice  of  the 
complainant's  rights,  and  on  their  own  admis- 
irion  thcv  were  InfrlDgers  and  bound  to  ac- 
count. '  To  allow  the  present  objection  to  pre- 
vail would  be  to  ray,  that  in  a  suit  for  an 
injunction  and  account,  the  right  being  admit- 
te<i,  the  respondent  may  go  on  working  after 
the  bill  is  Hied,  and  the  complainant  must  file 
another  bill  to  recover  for  what  is  done  after 
the  first  bill  is  filed  and  before  the  account 
053*1  *>s  taken.  There  Is  no  technical  ne- 
cesHity  for  this,  and  it  would  be  most  onerous, 
as  leading  to  endless  litigation. 

VI.  The  objection  as  to  the  interest  allowed 
on  ihe  items  which  accrued  after  the  filing  of 
the  bill,  assumes  that  work  was  done  by  the 
resiHtndents  after  the  bill  was  filed.  By  their 
own  admission  ttiey  had  no  right  to  use  the 
machine.  The  master  brought  the  account 
down  to  the  Ume  when  the  respondents  ren- 
dered it,  July  23th:  and  if  a  part  of  Ihe  items 
thu8  covered  accrued  after  the  respondents 
wore  nolitied.  those  items  must,  in  contempla- 
tion of  law.  be  treated  as  if  they  had  already 
accrued  when  the  liill  was  flled,  in  taking  a 
continuing  account. 

Mr.  Jiutiee  Daniel  delivered  the  opinion  of 

the  court: 

The  appellees,  on  the  34th  of  July,  1848,  ob- 
tained from  Ihe  coda  above  mentioned  an  in- 
junction to  restrain  the  appellants  from  udng 
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or  vending  one  or  more  planing  machines  sab- 
staniially  the  same  in  construction  and  mode  of 
operation  as  the  machine  which  had  been  pat- 
ented to  William  Woodworth.  deceased. 

In  their  bill  they  all^  (he  originality  of  the 
invention  of  the  patentee,  the  extension  of  the 
patent  after  his  death  for  the  space  of  seven 
years  beyond  its  original  limitation  to  -the  ap- 
pellee. William  W.  Woodworib,  as  admintK 
trator  of  the  inventor,  and  the  grant  by  said 
administrator  to  the  appellee.  Brooks,  of  the 
ezcludve  ri^t  to  construct  and  use  Ihe  inven- 
tion within  cert^n  specified  limits  forlheeoUre 
period  of  that  extension.  The  bill  further  al- 
leges A  second  extension  by  Act  of  Congress  of 
the  patent  of  said  administrator  for  Uie  term 
of  seven  years  from  the  27th  day  of  December, 
1849;  but  stales  that  in  consequeDce  of  donliia 
eniertained  as  to  the  correctness  of  the  specifi- 
cation, and  of  the  fact  of  said  letters  patent 
having  been  found  to  be  inoperative,  they  were 
duly  surrendered,  and  new  fetters  patent  bear- 
ing date  on  the  8th  day  of  July,  1845,  were  is- 
sued (o  the  appellee,  William  W.  Woodworth 
and  his  assigns,  for  the  residue  of  the  term  of 
36  years  from  27th  of  December,  1828;  that 
subsequently  to  this  last  renewal  the  appellee^ 
William  W.  Woodworth,  had  granted  to  the 
appellee,  WilsoD.andlohi8as%ns,alltherigbt 
and  title  acquired  by  him  by  the  issue  of  the 
last  letters  patent  with  the  amended  specifica- 
tion. That  the  appellee,  Brooks,  by  his  deed 
of  the  20th  of  July,  1847,  had  granted  and  as- 
signed to  the  appellee,  Tyler,  one  half  Brooke 
right  in  the  patent  to  Woodworth  for  the  term 
en<ling  on  the  27th  of  December,  1849.  to  be 
used  within  the  town  of  Lowell,  and  not  else- 
where. That  the  appellee,  Wilson,  by  the  deed 
of  the  20ib  of  May.  1848.  assigned  and  con- 
firmed to  Brooke  and  his  asngns,  the  exclusive 
right  of  constructing  and  using  "twenty  [*554 
pkning  machines  according  to  the  lettcnt  patent 
ent  with  the  amended  specification,  ana  gave 
authority  to  Brooks,  In  Wilson's  name,  to  exe- 
cute all  such  deeds  of  confirmation  to  the  as- 
signees of  any  rights  and  privileges  within  the 
County  of  Middlesex  as  be  should  deem  fit,  and 
that  in  virtue  of  this  power  and  authority,  be. 
Brooks,  did  by  bis  deed  of  July  Ist,  1848.  grant 
and  confirm  to  the  appellee.  Tyler,  In  the  name 
and  behalf  of  the  said  Wilson,  as  well  as  in  h<s 
own  name,  all  the  rights  and  privileges  de- 
scribed in  the  deed  from  Brooks  lo  Tyler  of  the 
20tb  of  July,  1847.  The  bill  further  alleges 
that  the  appellants  were  then  using,  and  for 
some  time  had  used,  within  the  City  of  IjOw- 
ell,  one  of  the  machines  substantially  the  same 
in  construction  and  mode  of  operation  as  the 
planing  maddne  in  the  said  last-mentioned  let- 
ters patent  described,  the  excluidve  right  to 
make,  use  and  vend  which  is  by  law  vested  in 
the  appellees.  The  bill  therefore  charges  that 
theretofore  two  actions  at  law  had  been  institut- 
ed in  that  court,  the  one  against  a  certain  James 
Oould,  and  the  other  against  Rodolphtis  and 
James,  Edwards  and  Cynis  Smith,  for  the  vio- 
lation of  the  exclusive  pnvilegee  granted  lo  the 
plaintiffs  in  those  actions  under  patent  last 
aforesaid,  by  using  a  machine  substantially  the 
same  with  the  said  planing  machine  invented 
by  the  said  William  Womwonh;  and  that, 
upon  issues  made  up  in  both  these  actions,  the 
jury  found  tliat  the  defendants  had  infringed 
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the  pateat,  and  Bubjected  them  lo  the  paymcot 
of  wunagea.  It  avers  the  use,  as  before  stated 
by  the  appellaota.  of  their  machiDe,  to  be  ao 
InfringemMit  of  the  Woodworth  patent,  and  a 
Tlolatioii  of  the  exclusive  righta  and  privileges 
of  the  appellees;  and  concludes  with  a  prayer 
that  the  appellants  may  be  decreed  to  account 
for  and  pay  over  lo  the  appellees  all  gains  and 
profliB  which  have  accrued  from  using  their 
said  machines  since  the  expiration  of  the  said 
original  patent;  that  they  may  be  restrained, 
by Injuncliou.  from  using  or  vending  any  one 
or  more  of  add  machines;  that  the  machine  or 
machfoea,  in  the  possession  or  under  the  control 
of  the  appellants,  may  be  deatroyed  or  deliv- 
ered over  to  the  sppellees,  who  am.  also  for  gsn- 
eral  relief. 

The  appellants,  by  their  answer,  state  that 
during  apart  of  the  time  which  has  elapsed  be 
tween  the  autumn  of  1841  and  April  lat.  1844, 
they  have  used  in  tbefr  mill  at  Lowell  a  single 
planing  machine  constructed  according  to  a 
patent  granted  to  James  H.  Hutchinson  on  the 
16tl)  of  July.  1U39,  which  machine,  in  someof 
its  combinations,  substantially  resembles  the 
machine  specifled  in  the  patent  granted  to 
Woodworth  in  1646,  but  is  unlike  any  machine 
specified  in  tbe  patent  to  Woodworth  in  1828. 
They  aver,  also,  that  the  pinning  business  ha<l 
been  carried  on  as  aforesaid,  io  virtue  of  the 
555*]  Hutchinson  machine,  at  *I*well,  with 
(he  full  knowledge  of  the  appellee.  Brooks,  and 
without  obji>ction  from  him  until  within  asbort 
lime  previously:  and  that  tliey  bad  no  knowl- 
edge or  belief  of  any  infringement  by  them  of 
the  patent  to  Woodworth,  until  after  the  de- 
ciiUon  in  Gouid'a  caae;  after  which  decision 
they  were  informed  that  the  patent  to  Wood- 
worth  had  been  surrendered  and  re-iasued  with 
a  new  specification,  tbe  validity  of  which  re- 
issued patent  had  not.  within  their  knowledge 
or  tMllef,  been  establiBhed  until  the  decision  of 
tlie  buit  against  the  said  Edwards  and  Smith. 
The  answer  denies  the  originality  of  Wood- 
worth's  claim,  bf  averring  that  James.  Joseph, 
Aaron  and  Daniel  Hill,  and  Leonard  Oilson, 
in  the  District  of  Massachusetts,  as  early  as 
ltt27.  and  John  Hale  of  Bloomfleld.  in  the  State 
of  New  York,  in  tbe  year  1838,  bad  knowledge 
of  and  bad  made  and  used  planing  machines 
easeotially  the  same  and  prior  to  the  pretended 
inventioD  of  William  Woodwwth,  deceased. 

At  tbe  May  Term  of  tbe  court,  1849,  this 
cause  coming  on  to  be  heard  upon  the  bill, 
the  answers,  replications  and  exhibits,  by 
the  consent  of  the  parlies  it  was  decreed  by 
the  court  that  the  appellees  (the  complainants 
below)  were  entitled  to  the  perpetual  injunction 
and  lo  the  account  prayed  for  by  tbe  bill;  said 
account  to  commence  at  such  time  as  shall  be 
found  by  the  master,  and  be  <»nlirmed  by  the 
court.  The  decree  proceeds,  that  the  master  in 
taking  said  accounts  shall  have  power  to  re- 
quire the  parties  to  produce  before  him,  on 
oath,  all  books  and  papers  relating  thereto,  and 
to  bear  such  oral  evidence  as  either  parly  may 
produce,  and  on  the  motion  of  cither  of  the  par- 
Ues,  toexaroine  either  of  tlieother  parties,  upon 
iDterrojnttories.  And  all  further  directions  are 
n8OT«a  until  the  coming  in  of  the  master's  re- 
port. 

In  pursuance  of  this  decretal  oidv,  upon 
the  examination  of  the  parties  on  oath,  and 
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upon  evidence  produced  aliunde,  tbe  master 
reported  that  the  amount  of  gains  and  prntlts 
received  by  the  defendants  below  upon  3.963,- 
700  feet  of  plank,  the  number  of  feet  planed 
by  them,  was  at  tbe  rate  of  SO  cents  per  thoa- 
sand  feet,  no  exception  being  taken  to  tbe 
amount  of  the  work  staled  to  have  been  done 
by  the  said  defendants,  or  to  the  gross  amount 
at  which  the  work  was  charged  by  them  per 
thousand,  but  exception  being  taken  to  the  re- 
port of  the  master  upon  the  ground  that  the 
rate  of  profit  cbargea  to  the  defendants  below 
should  have  been  $1  instead  of  60  cents  per 
thousand,  the  court  by  a  further  decretal  order 
recommitted  the  report  to  the  master,  with  in- 
structions to  ascertain  the  amonnt  of  profits 
which  may  have  been,  or  with  due  diligence 
and  prudence  might  have  been,  realized  by  tlie 
defendants,  for  the  work  done  by  them  or  their 
servants,  by  the  machines  described  *in[*550 
the  complainant's  bill,  and  that  the  acf-ount  of 

Kroflts  should  commence  from  the  date  of  the 
liters  patent  issued  with  the  amended  specifi- 
cations. In  obedience  to  the  decretal  order  last 
menliooed,  the  master  made  a  Becoud  report,  by 
which  he  charged  the  defendaols  for  profits  on 
the  work  done  by  their  machine  at  the  rale  of 
$1  per  thousand  feet,  instead  of  60  cents,  as  in 
his  former  report,  from  the  8th  day  of  July, 
1846.  the  dale  of  the  re-issued  patent.  He  saya 
it  is  true  that  the  rale  of  profit  adopted  by  him 
is  conjectural,  "  hut  that  he  does  not  think  he 
has  iofURed  into  tbe  case  any  element  too  un- 
favorable to  the  defendaala.  That  by  the  de- 
cision of  the  court  they  were  trespassers  and 
wrong  doers,  in  ibe  legal  sense  of  the  words, 
and  were  consequently  in  a  position  which 
might  make  them  liable  to  be  mulcted  in  dam- 
ages greater  than  the  profits  they  have  actually 
received;  tbe  rule  being  not  what  benefit  ihev 
have  received,  but  what  injury  the  plaintiffs 
have  sustained."  To  this  second  report  of  the 
master.  exceptioDs  were  filed  by  the  appellees, 
the  plaintiffs  below,  founded  upon  the  departure 
of  the  master  from  the  safe  and  just'  rule  of 
actual  profits,  as  prayed  for  by  the  bill,  and  tbe 
adoption  of  a  rule  of  proceeding  which  was 
vague  and  conjectural,  and  uosuslained  by  the 
evidence  in  the  cause.  At  the  May  Term,  1851. 
tbe  Circuit  Court  decreed  that  this  report  of 
the  maflter,  except  bo  far  as  interest  Is  there- 
by disallowed,  ^ould  be  confirmed,  and  that 
the  appellants  should,  within  ten  days,  pay 
to  the  appellees,  the  sum  of  18.963.96,  with 
interest  thereon  from  the  dav  of  filing  tbe 
bill,  with  costs.  It  is  this  oecree,  founded 
upon  the  antecedent  proceedings  herein  advert- 
ed to,  that  we  are  to  review ;  and  it  may  here  be 
remarked,  that  the  statement  to  those  proceed- 
ings has  been  unavoidably  protracted  from  the 
necessity  for  cwnsiderinic  two  questions  of  a 
preliminary  character  raised  in  the  argument, 
and  wbicli  it  is  proper  to  dispose  of  before  de- 
ciding upon,  and  before  reaching  the  merits  of 
this  cause.  1st.  It  has  been  insSted,  on  behalf 
of  the  appellants,  tbat  the  appellee,  Tyler, 
claiming  as  assignee  under  Woodworth.  Wil- 
son  ana  Brooks,  and  asserting  a  title  complete 
in  himself,  wtihin  a  certain  locality,  could  not 
regularly  unite  in  his  bill  those  persons  whom 
be  liad  tihown  had  no  title  within  the  same  lo- 
cality, and  who  could  not  thnefore  be  em- 
iHBced  in  adecreeinhis favor;  adecreewhich, 
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in  its  terms  and  pfFcct.  must  exclude  every  kind 
of  iDlere^t  in  tliose  co-plaintilTs  within  the  same 
limits.  It  is  true,  as  a  ruie  of  equity  pleadinic, 
thHt  Doneshould  be  made  parlies,  eiilierascom- 
plulnattts  or  defendants,  who  have  no  int4.>rest 
m  tlie  matters  in  controversy,  or  wtiicb  can  be 
affected  bv  the  decree  of  the  court.  Vide 
Story's  Eqaity  Pleading,  ch.  4,  sec  281;  bo, 
567*]  umi.  in  eec.  232  of  tlie  same  work  *it 
is  said:  "  In  cases  where  the  want  of  interest 
applies,  it  is  equally  fatal  when  applicable  to 
ont-  of  several  piaintiffa  h»  it  Is  when  applicable 
to  one  of  several  defendants.  Indeed,  the  ob- 
jection Iq  the  former  case  is  fatal  to  the  whole 
suit,  whereas,  in  the  latter  case,  it  is  fatal  (if 
taken  in  due  timt^)  only  sb  aj^inst  the  defendant 
improperly  joined."  In  the  same  work,  sec.  544, 
it  is  said  that,  "in  ca-^ea  of  misjoinder  of  plaint- 
iffs, the  objection  ought  to  be  taken  by  demur- 
rer, for  if  not  so  taken,  and  the  court  proceeds 
to  a  hearing  on  the  merits,  it  will  be  disregard- 
ed, at  least  if  it  does  not  materially  affect  the 
propriety  of  the  decree."  The  languafre  of 
Lor^  Langdale.  In  the  ease  of  Raffity  v.  King, 
as  reported  in  the  Law  Journal.  Vol.  VI.,  p. 
93.  is  very  clear  upon  this  question,  where  he 
sayf:  "As  to  the  objection  to  John  RaffltT 
being  made  a  plaintiff.  I  am  not  salistied  It 
voufd,  under  any  circumntances,  be  mnsidered 
of  sof^  importance  aa  to  deprive  the  other 
nlaintiffs  of  the  relief  they  are  entitled  to. 
There  have  been  cases  in  which  the  court,  with 
a  view  to  special  justice,  has  overcome  the  dif- 
ficulty occasioned  by  a  misjoinder  of  plaint- 
iffs; and  in  the  case  of  Morlejfv.  Lord  Uattke, 
dtpd  In  two  Yoange  &  Jervis.  520.  before  Sir 
Willifun  Grant,  the  rule  is  thus  staled  as  to  the 
misjoinder  of  plaintiffs:  "  The  defendant  ob- 
jected to  any  relief  being  granted  in  that  state 
of  the  record;  and  without  determining  the 
effect  of  the  objection  if  brought  forward 
earlier,  I  think  it  is  now  too  late.  If  the  ob- 
jection had  been  BtattHl  in  the  answer,  the 
plaintiffs  might  have  obtained  leave  to  amend 
their  bill,  and  might  have  made  .John  KafHty  a 
defent^t  instep  of  a  plaintiff,  for  which 
there  is  an  authority  in  the  case  of  Aylwin  v. 
Brny,  3  Yuungc  &  Jerv. ,  518,  note,  and  in  such 
a  ciu<e  as  this,  where  the  objection  Is  reserved 
to  the  last  moment,  I  think  it  oufi^t  not  to 
prevail." 

In  the  caae  before  us  the  objection  of  mis- 
Joinder  of  the  plaintiffs  nowhere  appears  upon 
the  pleadingS:  nor,  for  aught  that  is  dlscloaed, 
was  it  insisted  upon  even  at  the  hearing:  it  is 
urged  for  the  first  time  after  the  hearing  and 
aftvr  a  final  decree,  and  to  allow  this  objection 
at  M>  late  a  stage  of  tiie  proceedings,  would  be 
a  surprise  upon  the  appellees,  and  might  op- 
erate the  most  serious  mischiefs.  In  this  case, 
and  at  this  time,  the  allowance  of  such  an  ob- 
jection would  be  peculiarly  improper,  for  here 
the  objection  cannot  be  viewed  as  having  been 
merely  waived  by  reasonable  and  ordinary  im- 
plication, but  the  "defendants  have  expressly  con- 
sented to  a  decree  between  the  parties  as  the^ 
were  then  arrayed  upon  the  record.  As  to  this 
objectkm.  therefore,  we  think  it  cornea  too  late 
to  be  of  any  avail,  and  should  not  affect  the 
cognizance  of  the  court  either  as  to  the  parties 
or  the  subject  matter  of  the  controversy.  2d. 
558*]  On  the  part  of  the  appellees  *(tfae  com- 
pliilnants  In  the  Circuit  Court)  it  has  been  in- 
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sihted  that  the  decretal  order,  maile  in  Ibis 
cause  by  consent,  covered  and  ratified  in  ad- 
vance all  thesulwequent  procecdingRon  thepait 
of  the  court,  rendering  those  proceedings  in- 
clusive of  the  final  decree  a  matter  of  consrat. 
which  the  appellants  could  have  no  right  to  re- 
tract, and  from  which,  therefore,  they  could 
not  legally  appeal.  In  onler  to  try  Ihe'arcura- 
cy  of  this  argument  and  of  ihe  conclusions 
songht  to  be  deduced  therefrom,  it  is  proper  to 
examine  the  order  which  is  alleged  in  support 
ofthem.  Tbewordsof thatorderareasfollowK 
"  This  cause  came  on,  Ac. — and  by  consent 
of  parties  it  is  declared  by  the  court" — what? 
'■  That  the  complainants  are  entitled  to  Ihe  per- 
petual injunction  and  the  account  prayed  for  by 
the  bill."  It  neems  to  us  incomprebeDsible,  that 
by  this  c<iasent  of  the  defendant  below,  he  has 
consented  to  anything  precise  and  unchange- 
able beyond  the  perpetual  injunction,  much 
more  so  that  he  had  thereby  bound  himself  to 
acquiescence  in  any  shape  or  to  any  extent  of 
demand  which  might  be  made  against  him 
under  the  guise  of  an  account.  Indeed,  the 
complainants  below,  and  the  Circuit  Court  itself . 
have  shown  by  their  own  interpretation  of  this 
decretal  order,  ttiat  they  did  not  understiind  it 
to  mean,  as  in  truth  by  no  Just  acceptation  it 
could  mean,  anything  fixed,  definite  and  immu- 
table;  for  the  complainants  below  excepted  to 
the  report  of  the  master,  and  the  court  recom- 
mitted that  report  with  a  view  to  its  ajteratlon. 
Nor  can  we  regard  the  reference  to  the  master 
as  in  the  nature  of  an  arbitration:  for  if  so 
deemed,  the  award  of  that  ofl9(«r  must  have 
been  binding,  unless  it  could  be  asaailed  tot 
fraud,  misbehavior  or  gross  mistake  of  fact. 
In  truth,  the  account  con^^ented  to  was  the  ac- 
count prayed  for  by  the  bill,  and  in  the  plain 
words  of  the  bill,  viz:  "that  the  defendants 
may  l>e  decreed  to  account  for  and  pay  overall 
such  gains  and  profits  as  have  accrued  to  Uiem 
from  using  the  said  machines  since  the  expira- 
tion of  raid  original  letters  patent."  This  lan- 
guage is  particularly  clear  and  significant — 
such  gain  and  pFoflts,  and  such  only,  as  have 
acttially  accrued  to  the  defendants;  and  we  are 
unable* to  perceive  how,  by  such  an  assent,  the 
appellants,  the  defendants  below,  could  have 
been  concluded  against  exceptions  to  anything 
and  everything  which  might  have'  been 
evolved  1^  that  report,  however  illegal  or  op- 
pressive. 

Considering  next  tbe  decretal  order  for  the 
recommitment  of  the  first  report,  the  second  re- 
port, made  in  obedience  to  tliai  order,  and  floal 
decree  founded  upon  the  second  report,  we  are 
constrained  to  regard  them  all  as  alike  irrecon- 
cilable with  the  prayer  of  the  bill,  with  the  Just 
import  of  the  consent  decree,  and  with  thote 
principleA  which  control  the  action  of  courts  of 
*equity.  In  the  Instructions  to  the  mas-  [*550 
ter  it  will  be  seen  that  he  Is  ordered  "  to  ascer- 
tain and  report  the  amount  of  profits  which 
may  have  been,  or  with  doe  diligence  and 
prudence  might  have  been  realized  1^  tbe 
defendants  for  tbe  work  done  by  them  or 
by  their  servants  by  means  of  the  machines  de- 
scribed in  the  complainant's  bill,  computing  the 
same  upon  the  principles  set  forth  In  the  opin- 
ion of  the  court,  and  that  the  account  of  such 
profits  commence  from  the  date  of  the  letters 
patent  issued  with  the  amended  specification^'* 
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Tbe  master,  io  this  report,  made  in  pursuance 
of  the  instructions  juat  adverted  to,  admils  tbat 
the  accouDt  is  not  constriirted  upon  tbe  basis 
of  actual  gains  and  proflts  acqutrod  by  tbe  de- 
fentiaots  hy  tbe  use  of  tbe  iohibited  mAchine, 
but  upon  the  theory  of  awarding  damogea  to 
tbe  complainnniB  for  an  infriQ;^ment  of  tbeir 
monopolv-  He  admits,  too.  tbat  the  rate  of 
profits  assumed  by  him  was  conjectural  and  not 
governed  l)y  tbe  evidence;  but  be  attempts  to 
vindicate  tbe  rule  he  bad  acted  upon  )iy  the 
declaration,  that  be  was  not  aware  tbat  he  bad 
"infused  into  the  case  any  cleiucDt  too  un- 
favorable to  the  defendants.  Tbat  by  the  de 
cisioo  of  tbe  court  thi-y  were  trespassers  and 
vrong-doers.  in  tbe  legal  sense  of  these  words, 
aod  consequently  in  a  position  to  be  mulcted 
in  damages  greater  than  the  profits  they  have 
actually  received:  lh*i  rule  being  not  what 
benefit  they  have  received,  biitwliat  injury  the 
plaintiffs  fiave  sustidned."  To  what  rule  the 
master  has  reference  in  thus  stating  the  grounds 
on  which  his  calculations  have  been  based,  we 
do  not  know.  We  are  aware  of  no  rule  which 
converts  a  court  of  equity  into  a  instriimeot  for 
the  punisbmcDt  of  f<impie  torts;  but  upon  this 
principle  of  cbatjtitiement  the  master  admit* 
diat  be  has  been  led,  in  contravention  of  bis 
original  view  of  tbe  testimony,  and  upon  testi- 
fflouy.  and  upon  conjecture  as  to  the  reality  of 
the  Tacts  and  not  upon  facts  themselves,  to 
double  the  amount  which  he  bad  stated  to  be  a 
compensation  to  tbe  plaintiffs  below,  and  the 
compensation  prayed  for  by  them;  and  the 
Circuit  Court  bas.  by  its  decree,  pushed  this 
principle  to  tbe  extreme  by  adding  to  this 
amount  the  penalty  of  interest  thereon  from  the 
time  of  filing  tbe  bill  to  the  date  of  the  final 
decree. 

We  think  that  the  second  report  of  tbe  mas- 
ter, and  tbe  final  decree  of  the  Circuit  Court, 
are  warranted  neither  by  the  prayer  of  the  bill, 
by  the  justice  of  this  case,  nor  by  tbe  well-es- 
tablishea  rules  of  equity  jurisprudence. 

If  the  appellees,  the  plaintiffs  below,  had 
su9luned  an  injury  to  their  legal  rights,  the 
courts  of  law  were  open  to  them  for  redress, 
and  in  those  courts  they  might,  according  to  a 
practice  which,  however  doubtful  in  point  of 
essential  right,  is  now  too  inveterate  to  be  called 
in  question,  have  claimed  not  compensation 
merely,  but  ycngeance,  for  such  injury  as  they 
oould  show  that  they  had  sustained.  But  be- 
560*]  fore  a  tribunal  which  refuses  *to  listen 
even  to  any,  save  those  whose  acts  and  motives 
are  perfectly  fair  and  liberal,  they  cannot  be 
permitted  to  contravene  tbe  highest  and  most 
bt.-uignant  priucipte  of  the  being  and  constitu- 
tion of  that  tribunal. 

There  they  will  be  allowed  to  claim  tbat 
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which,  ex  tBquo  et  bono,  is  theirs,  and  nothing 
beyond  this. 

In  the  present  case  it  would  be  peculiarly 
harsh  and  oppressive,  were  it  coosiuent  with 
equity  practice,  to  visit  upon  tbe  appellants  any 
consequences  in  the  nature  of  a  penalty.  It  vt 
clearly  shown  tbat  the  appellants,  in  working 
their  machine,  were  proceeding  under  an  au- 
thority equal  to  tbat  (the  same  indeed)  which 
bestowed  on  Woodworth  and  his  assignees  the 
right  to  their  monopoly.  The  appelliintA  were 
using  a  machine  patented  by  the  Uuited  States 
to  Htilohinson,  and  might  well  have  supposed 
that  the  right  derived  to  them  from  such  a 
source  was  regular  and  legitimate.  They  were, 
then,  in  no  correct  sense,  wanton  infringers 
upon  tbe  rights  of  Woodworth,  or  of  those 
claiming  under  him.  So  soon  as  the  originalty 
and  priority  of  the  Woodworth  patent  was 
aacertatued  by  law,  the  appellants  consented  to 
be  perpetually  enjoined  from  the  use  of  tbeir 
machine  (the  Hutchinson  machine),  and  to  ac- 
count for  whatever  gains  and  profits  tbey  had 
received  from  its  use.  Under  these  circum- 
stances, were  the  infliction  of  damages,  by  way 
of  penally,  ever  consistent  with  the  practice  of 
courts  of  equity,  there  can  be  perceived  in  this 
case  no  ground  whatever  for  the  exercise  of  such 
a  power. 

On  the  contrary,  those  circumstances  exhibit, 
in  a  clearer  tight,  the  propriety  of  restricting 
tbe  account,  in  accordance  with  the  prayer  of 
the  bill,  to  the  actual  gains  and  profits  of  the 
appellants  (tbe  defendants  below)  during  the 
time  their  machine  was  in  operation,  and  during 
no  other  period.  We  are  tJierefore  of  the  opin- 
ion, tbat  the  decree  of  tbe  Circuit  Court  is  er- 
roneous, and  should  be,  as  it  is  hereby,  reversed, 
with  costs;  and  that  this  cause  be  remanded  to 
the  Circuit  Court,  with  instructions  to  proceed 
therein  in  conformity  with  the  priaciples  niled 
in  this  opinion. 

ORDKB. 

This  cause  came  on  to  be  heard  on  the  tx«a- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, and  was  ar^ed  by  counsel :  on  considera- 
tion whereof,  it  is  now  here  ordered,  adjuged 
and  decreed  by  this  court,  tbat  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  for  further  proceedings 
to  be  had  therain  in  comformity  to  the  opinion 
of  this  court. 


Cltod-20  How..  203 ;  9  Wall.,  802  ;  3  Otto,  TO :  T  ;Otto, 
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RULE 

iBt:  In  all  case*  where  &  writ  of  error  or  an 
appeal  shall  be  brought  to  this  court  from  any 
jud^ent  or  decree  rendered  thirty  days  l)efore 
the  commencement  of  the  term,  it  shall  be  the 
duty  of  the  plaintiff  in  error  or  appellant,  as 
the  case  may  be,  to  docket  the  cause,  and  flie 
the  record  thereof  with  the  clerk  of  this  court 
within  the  first  six  days  of  the  term ;  and  if  the 
writ  of  error  or  appeal  shall  be  brought  from  a 
judgment  or  decree  rendered  less  tnan  thirty 
days  before  the  commencement  ot  the  term,  it 
shall  be  the  duty  of  the  plaintiff  In  error  or 
appellant  to  dot^et  the  cause  and  file  the  record 
thereof  with  the  clerk  of  this  court,  nithin  the 
first  thirty  days  of  Ihelerm;  and  if  the  plainllff 
in  error  or  appellant  shall  fail  to  comply  with 
this  rule,  the  defendant  in  error  or  appellee 
may  have  the  cause  docketed  and  dismissed, 
upon  producing  a  certificate  from  the  clerk  of 
the  court  wherein  the  judgment  or  decree  was 
rendered,  staling  the  cause,  and  certifying  tliat 


NO,  63. 

such  writ  of  error  or  appeal  has  bean  duly  med 
out  and  allowed. 

And  in  no  case  shall  the  plaintiff  in  error  or 
appellant  be  entitled  to  docket  the  cause  sod 
Sle  the  record  utter  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  nnk» 
by  order  of  the  court  or  consent  of  the  oppodte 
party. 

2d.  But  the  defendant  in  error  or  appellee 
may,  at  bis  option,  docket  the  case  and  file  a 
copy  of  the  record  with  the  clerk  of  the  court; 
ana  if  the  ease  is  docketed  and  a  cojqr  of  the 
record  filed  with  the  clerk  of  this  coiut,  by 
either  party,  within  the  periods  of  time  above 
limited  and  prescribed  by  this  rule,  the  case 
shall  stand  for  argument  at  the  term. 

8d.  In  all  cases  where  the  period  of  thirty 
days  is  mentioned  ia  this  rule,  it  shall  be  ex- 
tended to  sixty  days  in  writs  of  error  and  ap- 
peals from  California.  Oregon,  Washington, 
New  Mexico,  and  Utah. 
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SARAH  DARLINa. 

Chancery  prMtiea—neoeuarjfpartiet—caM  re- 
manded from  appellate  court  with  leace  to  add 
—pleading— -where  real  estate  mU  be  charged 
wUh  legaSee  without  nfmnce  to  permmal—rt- 
Htf granted  vhm  land  Ue$<nU«f  ttata. 

Where  k  bill  Id  dumcerr  wu  filed  by  a  Ic«atee 
■nioat  the  penoo  who  baa  married  tbe  daughter 
mod  realdnarr  deviaeo  of  tiie  testator  (there  havtng 
been  no  admlnUtration  In  the  Dnited  State*  upon 
the  estate),  thia  dauirhter,  or  her  represenUtlves  If 
Btae  were  dead,  otisht  to  have  been  made  a  party 
daf&odank. 

Bat  If  tbe  complaiiiant  appears  to  be  entitled  to 
relief,  the  court  will  allow  tbe  bill  to  be  amended, 
and  even  If  It  be  ao  appeal,  wUI  remand  tbe  ease  for 
this  purpose. 

Where  tbe  will,  by  oonstnioUon,  shows  an  inten- 
tkm  to  charm  the  real  estate  with  tbe  pimneDt  of 
a  legaoy.  It  Is  not  oeoessary  to  aver  Id  the  bill  a 
deficiency  of  personal  asset*. 

The  real  estate  will  be  obanred  with  tbe  payment 
ot  lesBcles.  where  a  testator  vlvcs  several  leg- 
acies, and  then,  without  oreatinv  an  exprcis  trufit 
to  pay  them,  oukes  a  general  residuary  diapo- 
altioo  of  tbe  whole  estate,  blending  the  realty 
■Dd  penonalty  together  In  ooe  fund.  This  Is  an 
exoeptkHi  to  the  general  rule  that  tbe  petaoniil 
estate  Is  the  fliat  fund  for  the  paymeDtof  oebtsand 
legacies. 

Where  It  appears,  by  the  admlaalons  and  proofs, 
that  the  defendant  baa  subetantiaUy  under  his  ooit> 
trol  a  laive  property  of  tbe  testator  wbliA  be  in- 
tended to  charge  with  the  payment  of  the  legacy  In 
questliin.  the  oomplalnant  la  entitled  to  relief,  al- 
tDoujgh  the  land  lies  beyond  the  limits  of  tbe  state 
in  wmefa  the  suit  Is  brought. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  Dls 
trict  of  Alabama,  exercising  circuit  court  equi- 
ty jurisdiclion,  under  the  Act  of  Congress  of 
Februanr  19,  1881.  cb.  28  (4  Stat,  at  Large,  p. 
4441. 

The  foUowiog  is  the  statement  contidned  in 
the  brief  of  the  counsel  for  the  appellant,  which 
is  adopted  by  the  court,  in  their  opinion : 

A  bill  was  filed  March  16,  1S46.  by  the  ap 
pellee  against  the  appellant — alleging  tliat  in 
the  year  1823  one  Samuel  Betts.  a  citizen  of  the 
Stale  of  Connecticut,  but  transacting  business 
at  Havana,  in  lliu  island  of  Cuba,  as  a  partaer 


NorB.~Ife0acl«i  and  deMa.  when  cAaripmbre  on  the 
rMUtf.  See  note  to  Wright  v.  Dean.  10  Wheat., 
OM;  and  not«  to  Stump's  Eic'rs  v.  Deneale.  1  Pet., 
S8B. 
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Id  the  firm  of  F.  M.  Arredondo  &  Son,  died  at 
Havana,  leaving  a  will  In  due  form  of  law. 
proven  and  admitted  to  record  in  that  city,  br 
*whlch  he  bequeathed  to  the  complajuaDt,  [*2 
Darling,  a  legacy  of  $2,000.  That  Betts  left 
but  one  child,  hla  daughter  Mary,  who  has 
since  married  the  defendant  Lewis— and  that  a 
tract  of  several  hundred  thousand  acres  of  land, 
in  the  present  State  of  Fhxidn,  was  held  and 
owned  by  the  firm,  of  which  Betts  was  a  part- 
ner. That  by  a  decree  of  the  proper  court 
of  tbe  State  of  Florida,  Lewis,  the  defend- 
ant, has  been  declared  eutitted  to  60.000 
acres  of  this  land,  in  right  of  his  wife,  the 
daughter  of  said  Belts,  which  Is  worth  more 
than  (100,000;  that  Lewis  had  also  received  a 
deed  of  conveyance  for  10.000  acres  of  land, 
valued  at  $50,000.  whlcb  was  the  propeitT  of 
Betts  as  a  partner  of  the  firm.  And  in  addition 
to  this,  also  received  large  sums  of  money  be- 
longing to  Betts'  estate.  The  bill  prays  that 
Exhibit  A  (a  copy  of  Betts'  will),  and  Exhibit 
B  (a  copy  of  the  answer  of  the  defendant, 
Lewis,  to  a  bill  filed  in  tbe  Superior  Court  of 
tbe  District  of  East  Florida,  in  the  now  State 
of  Florida.  hyJohn  Brush  "etat."  v.  Leteit  "«J 
al.")  be  conudered  parts  of  the  bill.  And  pro- 
pounds interogatories  to  Ijewis:  1st.  As  to 
whether  Exhibit  A  la  a  correct  copy  of  that 
wiiich  defendant,  in  the  case  against  him  in 
Florida,  had  set  out  in  hla  answer  there,  as  the 
will  of  Betts.  2d.  Whether  the  original  will 
was  in  defendant's  possession:  if  not,  why,  and 
where  it  was,  and  was  it  admitted  to  probate  in 
Havana.  9A.  Whether  defendant  received  any 
property,  lands  or  moneys,  from  the  estate  of 
Betts,  and  if  so,  whether  it^was  the  property  of 
Betts.  individually,  or  as  a  partner  of  tbe  firm  of 
Arredondo  &  Son,  and  what  was  its  value.  4lh. 
Whether  Exhibit  B  wasa  true  copy  of  tbe  answer 
it  purported  to  be.  fitb.  Whether  Joseph  Fen- 
wick  (who  by  tbe  will  of  Betts  was  app<^t«d 
executor  in  the  United  States)  did  ever,  or  did 
then,  reside  in  Alabama,  or  where  he  then 
resided.  6th.  What  the  value  of  the  property 
was,  received  by  defendant  from  Betts'  estate; 
when  was  it  received,  and  what  was  the  rate  of 
interest  in  Flotida  and  in  Cuba.  And  prays 
processto  procure  full  answers  to  the  interroga- 
tories, and  payment  of  the  legacy,  if  it  appear 
that  the  defendant  has  Tecdved.  from  Betts* 
estate  enough  to  satisfy  the  oompl^nant. 
On  pa^  5  of  Record,  in  compUnanCs  Ex- 
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hiblt  A,  will  be  seen  the  appoiDtment  of  Joseph 
Feavick  as  the  executor  of  Betta  in  the  Uotted 
States,  and  the  legacy  bequeathed,  as  stated  in 
the  bill.  The  residue  of  the  testator's  property, 
after  a  few  minor  dispoaitions,  is  devised  to  hts 
only  child,  the  wife  of  the  defendant. 
.  Eshibit  B.  which  complainaDt  maket)  apart 
of  her  bill,  shows  that  the  large  tract  of  land 
mentioned  in  the  bill  did  belong  to  the  firm  of 
Arredondo  &  Son,  of  which  Betts  was  a  mem- 
ber, and  sets  out  how  Lewis,  by  marriage  with 
3*]  the  daughter,  *the  sole  heir  of  Betts.  be- 
came entitled  to  a  porlioo  of  it.  Lewis,  in 
that  answer,  also  states,  with  regard  to  the  15,000 
acres  mentioned  in  the  bill  In  this  case,  that, 
being  ignorant  of  the  true  rights  of  his  wife,  in 
the  year  1881  he  agreed  with  F.  M.  Arredondo 
upon  the  terms  of  a  compromise  as  to  his  wife's 
interest  in  said  lands;  by  which  ^reement  he 
and  his  wife  were  to  receive  15,000  acres,  as  an 
undivided  portion  of  the  balance  of  the  tract, 
after  certain  sales  which  had  been  previously 
made  by  Arredondo  &  8od  ;  and  in  considera- 
tion of  which,  he  and  his  wife  were  to  relin- 
quish forever,  all  rights  to  any  further  or  other 
portion  of  raid  land,  by  virtue  of  the  interest 
of  ^muel  Betts.  That  a  deed  was  executed 
by  said  P.  M.  Arredondo,  conveying  to  Lewis 
and  wife  15,000  acres  of  the  land,  and  signed 
and  delivered  to  Lewis  and  wife,  but  that  he 
and  his  wife  had  refused  to  execute  any  deed 
of  release  or  relinquishment  of  their  interest  in 
said  land — alleging  as  a  reason  for  not  doing 
to,  that  he  ascertained  Arredondo  had  not  made 
full  and  fair  representations  of  Belts'  interest 
in  the  land,  and  had,  either  by  mistake  or  with 
fraudulent  purpose,  made- incorrect  slalemenia 
in  the  recitals  of  the  deed  of  the  sales  previous- 
ly made,  and  that  he  (the  defendant)  had  there- 
fore always  regarded  the  said  deed  of  Arre- 
dondo to  himself  and  wife  as  void,  and  had 
claimed  nothing  under  it  since  he  ascertuned 
the  focts  above  referred  to,  and  bad  always  re- 
fused to  carry  out  the  verbal  agreement  of  the 
compromise,  and  averring  Betls'  interest  hb 
partner  to  the  extent  of  one  third,  in  the  large 
tract  of  land  belonging  to  the  firm  of  Arre- 
dondo &  Son ;  he  prays  a  decree  for  partition  of 
Bud  hmds,  and  that  the  portion  to  which  he  is 
entitled  in  right  of  his  wife,  when  established 
to  tlie  satisfaction  of  the  court,  be  allotted  to 
him  by  a  decree  to  that  effect. 

On  page  11  of  Record,  is  defendant  Lewis' 
first  answer  to  the  present  bill,  in  which  be 
totally  denies  having  ever  received  one  cent  of 
value  from  Belts'  estate,  either  in  real,  personal 
or  mixed  property.  But  this  answer  being  ob- 
jected to  as  InBumcient  and  erarive,  the  court 
below,  May  31st,  1846.  ruled  tttat  it  was  Insuf- 
ficient—but also  ruled,  that  the  bill  did  not 
allege  sufficient  matter  for  equiublu  relief.  It 
not  showing  that  the  executor  had  not  paid  the 
legacy,  and  if  it  had  not  been  paid,  did  not 
show  any  reason  for  proceeding  against  the  re- 
siduary legatee  instead  of  the  executor. 

Thereupon  the  complainuit  filed  her  amended 
bill  stating  that  "  no  one.  to  her  knowledge  or 
belief,  hacTever  taken  out  letters  testamentary 
or  of  administration  upon  the  estate  of  Betts. 
either  In  the  State  of  Alabama  or  elsewhere," 
and  "  that  no  person  had  ever  paid  the  legacy, 
or  any  part  thereof,"  and  that  no  persbn  but 
defecioant  had  ever  leceiTed  any  put  of  Betts' 
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'estate,  and  called  upon  defendant  to  state  [*4 
whether  anyone  had  taken  out  letters  upon  the 

the  estate. 

Defendant  then  puts  in  hia  second  answer, 
stating  that  he  was  a  defendant  in  a  suit  in 
Chanceiy  in  Florida,  brought  against  him  and 
oUiers  by  John  U.  Brush  and  others,  and  that 
b^ore  the  termination  of  said  suit,  a  copy  of 
the  will  of  Betts  was  filed  by  htm  as  part  of  the 
evidence  of  his  claim,  in  right  of  his  wife.  The 
original  will  was  in  Spanish,  and  he  obtained  a 
Spanish  copy  of  it  from  the  proper  depoeltoiy 
in  the  City  of  Havana.  He  believed  that  s 
Spanish  copy  and  an  English  translation  were 
filed  among  the  papers  in  that  suit.  That  the 
suit  was  not  tri^  m  the  regular  way — but  the 
parties  entered  into  a  covenant  or  aereement. 
which  was  put  upon  the  records  of  the  Court 
of  Florida,  and  was  by  consent,  made  the  de- 
cree of  that  court.  That  the  will  was  not  sd- 
jtidicated  upon;  cannot  say  on  hisoath  that  the 
Exhibit  A  is  a  correct  translation  of  the  orig- 
inal—but it  does  not  differ  from  the  Eoglioh 
copy  filed  in  the  Florida  case.  To  the  third 
interrogatory,  he  states  that  he  received  no 
property,  lands  or  moneys  from  ifae  estate  of 
Betts.  That  a  decree  in  the  Florida  cafe  bsd 
been  entered  by  coDsent  of  parties,  and  that  the 
decree  gave  to  his  wife  a  large  amount  of  land 
— but  toere  was  no  decree  in  favor  of  him— 
and  the  decree  in  favor  of  his  wife  was  not  i 
final  one — needing  the  report  of  commissiooera 
appointed  to  make  partition  of  the  land  before 
it  became  a  final  decree.  Cannot  say  what  is  the 
value  of  the  htnd  decreed  to  bis  wife,  because 
the  decree  is  not  final,  and  awaits  the  further 
action  of  the  court.  He  admits  the  Exhibit  B 
to  the  bill  to  be  a  true  copy  of  the  answer  filed 
by  him  in  the  Florida  cai«.  States  that  Joanpk 
Fenwick  did  reside  in  Alabama,  and  believu 
he  is  dead;  and  that  he  does  not  knovrorhfr 
lieve  that  any  person  has  taken  out  leuers  of 
administration  upon  the  estate  of  Betts  in  the 
United  States.  He  does  not  know  whether  there 
was  or  was  not  administration  in  Culta— ud 
has  no  information  on  the  subject;  aqd  suggest- 
ing the  want  of  parties,  prays  to  l>e  dismissed. 

No  exception  to  this  answer  appears  on  rec- 
ord; but  on  the  23d  of  November,  1847.  the 
court  decide  the  answer  to  be  InsufHcient,  aod 
also  that  the  bill  was  defective  in  not  alleging 
sufficient  matters  for  equitable  relief,  in  not 
showing  that  the  executors  had  not  paid  the 
legacy,  and  that  not  being  shown  Id  aUq^Dg 
no  reasons  for  proceeding  against  llie  reriduaiy 
lemtee  instead  of  the  executor. 

Leave  to  amend  was  granted;  but  instead  of 
eo  doing  the  complainant  filed  her  repIicatioB- 
averring  the  sufficiency  of  her  bill,  the  insuf, 
ficiency  of  the  answer,  and  traversing  the  state- 
ments of  the  latter. 

•On  November  28d,  1847,  the  court  r*6 
below  decreed  in  favor  of  complainant,  order- 
ing that  she  recover  against  the  defendant 
$7,045.45,  tlie  amount  of  the  legacy,  with  io- 
tereat  and  costa.  and  wdoed  execution  tolaoe 
accordingly. 

On  November  24th,  1847.  defendant  filed  s 
petition  for  rehearing,  alkiging  error  in  the  de- 
cree: because  the  decree  in  the  Florida  case  was 
not  final,  and  he  had  not.  as  yet,  received  in 
right  of  his  wife,  or  oo  hts  own  account,  the 
least  benefit  from  that  decree,  nor  was  it  ostain 
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that  be  ever  would.  For  the  report  of  the 
commlHaitmerB  appointed  to  make  petition  in 
the  suit  fa  Florida  had  been  objected  to  by 
some  of  the  parties,  and  set  aside  by  ihe  court, 
mnd  that  another  f«mmiesion  had  been  ap- 
pointed which  could  not  report  before  the  next 
term  of  the  court,  in  June.  1848;  that  he  would, 
therefore,  under  the  decree,  have  to  pay  a  large 
Btim  of  money  to  the  complainant  out  of  nis 
own  f  unda.when  he  had  received  nothing  under 
the  decree  rendered  in  favor  of  his  wife.  He 
also  states  that  in  the  case  in  Florida,  a  petition 
for  leave  lo  file  a  bill  in  the  nature  of  a  bill  of 
review  for  the  purpose  of  opening  the  decree 
in  that  court  was  then  pending  there,  and  sub- 
mits a  derision  of  the  Supreme  Court  of  the 
Slate  of  Florida,  showing  that  by  the  decision 
of  that  court  and  the  Acts  of  Assembly  of 
Florida,  the  decree  directing  the  partition  of 
lands  is  not  a  final  but  an  interlocutory  decree. 

He  also  urges  that  he  should  not  be  charged 
with  the  15.000  acres  mentioned  in  the  deed 
from  Arredondo,  because  the  complainant 
makes  his  answer  in  the  Florida  case  a  part  of 
her  bill,  and  in  that  answer  It  is  shown  that 
that  deed  is  treated  as  void,  and  he  has  never 
claimed  anything  under  it.  and  that  so  far  as  it 
can  be  coDsiderM  as  a  portion  of  his  wife's  in- 
terest in  the  estate,  it  is  wholly  mer^d  In  the 
decree  for  60.000  acres  in  the  suit  in  Florida. 

On  November 39lb.  1848,  defendant  filed  his 
affidavit,  stating  that  since  his  petition  for  re- 
hearing,-the  leave  to  file  a  bill  la  the  nature  of 
a  bill  of  review  in  the  court  of  Florida,  referred 
to  in  said  petition,  bad  been  granted  in  that 
court;  that  the  bill  had  been  accordingly  filed, 
and  that  it  had  wholly  suspended  the  execution 
of  the  decree  there  obtained — that  be  bad  an- 
swered that  bill,  and  the  same  Is  at  Issue.  That 
neither  himself  nor  his  wife  had  as  yet  received 
one  dollar  in  real,  personal  or  mixed  property 
from  Belts'  estate. 

On  December  2d,  1848,  the  court,  upon  aivu- 
ment  of  the  petition  for  rehearing,  dismisseaU, 
and  thereupon  the  defendant  prayed  an  appeal. 
Nearly  all  the  testimony  embraced  in  the  residue 
of  the  record  appears  to  bear  upon  the  partner- 
ship relations  and  the  interest  of  Belts  in  the 
Florida  lands,  facts  which  are  not  disputed. 
0*]  *Butan  page7?ltwill  beseenthat  tbepro- 
ceedings  In  a  case  in  the  court  below  between 
ihiswpellant  and  Burr  Hubbell  Betts  (who  is 
one  of  the  legatees  in  the  will  of  Samuel  Betts), 
were  produced  in  evidence  in  the  trial,  and 
that  the  bill  in  those  proceedings,  which  in  its 
general  nature  resembles  Ihe  present  bill,  refers 
to  a  certain  portion  of  the  property  of  Betts 
(the  deceased)  which  bad  come  into  the  hands 
of  the  appellant  ^  a  conveyance  there  referred 
to  as  Exhibit  C.  That  conveyance  will  be 
found  on  page  38  of  record,  and  is  a  deed  made 
by  F.  M.  Arredondo,  to  appellant  and  wife  in 
1H31,  staling  that  Samuel  Betts  had  in  his  life- 
time conveyed  to  the  grantor  certain  property 
in  trust  for  creditors,  and  the  grantees  bavinir 
obtained  from  these  creditors  assignments  of 
all  their  right  and  claim  to  the  property.  It  was 
thereby  conveyed  to  the  grantees. 

The  first  appeal  was  not  taken  within  the 
time  specified  by  law,  and  another  appeal  was 
granted  2ad  Mav,  1850. 

This  appeal,  also,  was  not  acted  upon  for  the 
reason  assigned  on  page  68.  that  a  compromise 
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was  pending  between  the  parties.  In  the  mean- 
time the  case  was  docketed  and  diamissed  under 
ihe  rule  of  this  court,  and  accordingly  a  third 
appeal  was  granted,  and  is  now  prosecuted. 

The  case  was  argued  by  Mr.  Reverdy 
Johnson,  and  Mr.  Reverchr  Johnson. 
Jr..  for  the  appellant,  and  by  Mr.  BntW  for 
the  appellee. 

The  points  made  by  the  counsel  for  the  appel- 
lant were  the  following: 

1st.  The  bill  is  materially  defective  for  want 
of  parties;  the  wife  of  defendant,  through 
whom  alone  he  claims,  and  whose  right  he  rep- 
resents, being  an  essential  party  to  the  proceed- 
ings. (Story's  Eq.  PI.,  sees.' 75,  77,  187,  138. 
22d  and  53d  Rules  of  Eq.  Prac.) 

3d.  Neither  the  original  nor  the  amended  bill 
allege  that  all  the  personal  property  (i^hatever 
it  was)  had  come  into  the  possession  of  the  de- 
fendant, nor  that  the  part  that  did  come  was 
sufllcient  to  pay  the  l^aoy.  (Story's  Bq.  PI., 
sees.  241,  257.) 

8d.  Nor  do  they  aver  that  In  fact  there  was 
not  sufllcient  personal  property  to  pay  the 
legacy.  (1  Story's  Com.  Eq.,  sec.  671:  JSoye 
V.  Bffwer,  8  Gill  &  Johns.,  168.) 

4th.  The  effect  of  the  plaintiff's  replication 
being  to  admit  the  sufficiency  of  defendant's 
second  answer,  there  is  no  evidence  to  authorize 
the  decree  against  the  defendant.  (Story's  Eq. 
PI.,  877;  eist  Rule  Eq.  Prac.) 

5th.  If  this  be  not  the  effect  of  the  replica- 
tion, yet  tlie  answer  is  distinct  and  full,  and 
there  is  no  eridraice  that  any  property  bekmg- 
iog  to  the  estate  of  Samuel  Betts  ever  came 
into  the  hands  of  the  defendant,  and  he  cannot 
be  held  liable  "  de  bonis  proprOa."  (1st  Florida 
ReoL,  455,  Putnam  v.  Lewi».) 

•The  points  made  by  Mt.  ButJar,  far  [*7 
the  appellee,  were  Ihe  following: 

First.  The  speciflc  legacy  is  charged  upon 
the  residuary  legacy  of  those  who  have  a  right 
to  take  it. 

Second.  It  is  certain  that  the  residuary  legacy 
now  capable  of  being  reduced  into  possesion 
by  the  residuary  legatee.  Is  more  than  Sufficient 
to  pay  ofiE  the  specific  legacy. 

'Third.  The  replication  of  the  complainant 
must  be  regarded  as  evidence  in  the  case,  as  it 
has  not  been  contradicted  1^  any  direct  denial 
of  the  defendant,  but  must  be  reganled  as  a 
traverse  of  the  assumptions  of  the  answer. 
(Story's  Eq.  PI.,  pp.  798.  794,  801,  802.) 

Fourth.  Admlttingthe  technical  truth  of  the 
defendant  In  his  evasive  answer,  that  the  de- 
fendant (Lewis)  has  not  received  any  property 
of  the  testator,  Samuel  Betts.  still  it  appears 
that  he  can  receive,  and  is  entitled  by  law  to 
receive,  property  more  than  sufficient  to  pay  all 
the  debts  of  the  testator  and  the  speciflc  legacies 
contained  In  his  will. 

Fifth.  The  defendant  having  Intermeddled 
with,  and  appropriated  to  himself  an  interest 
in,  the  estate  of  Samuel  Betts,  he  cannot  exon- 
erate himself  from  liability  to  creditors  without 
making  some  such  disclosure  as  would  dla- 
charge^im  under  a  plea  of  pteae  eidminutrant. 

Sixth.  The  defendant  ought  not  to  be  allowed 
to  take  any  exception  to  the  bill  of  the  com- 
plainant at  this  stage  of  the  proceedings;  if  any 
exception  could  have  been  taken  onginally 
(whioh  the  complainant  contends  could  not), 
such  ezcepUon  may  be  regarded  as  having  been 
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waived  by  the  defendant   (Stoiy'sIHeBd.,  pp. 

74.  89,  801.  802.) 

Mr.  Juitiee  "Wajtio  delivered  the  opinion 
of  the  court: 

We  have  verified  the  statement  of  the  plead- 
ings in  this  ca«e  attadied  to  the  brief  of  the 
counsel  for  the  appelluit.  by  a  comparison  of 
it  witii  the  Teeora.  and  shall  adopt  it  for  the 
purpose  of  giving  onr  Judgment  upon  this  ap- 
peal 

Upon  this  statement,  the  counsel  for  the  ap- 
pellant urges  five  grounds  for  the  reversal  of 
the  Judgment. 

1.  It  is  sud  that  the  bill  is  materially  defective 
for  want  of  parties,  that  the  wife  of  the  appel- 
lant, through  whom  alone  he  claims  and  whose 
rights  he  represents,  ought  to  have  been  made 
a  party. 

3.  That  there  is  no  allegation  io  the  original 
or  amended  bill,  that  all  the  personal  property 
of  the  testator  bad  come  into  the  Jiaods  of  the 
appellant,  or  that  so  much  of  it  as  he  may  have 
received.  •  was  sufBclent  to  pay  the  legacy 
claimed  by  the  appellee,  Sarah  Darling. 

8*]  *3.  That  there  ia  no  averment  in  the  bill 
that  there  was  not  sufficient  personal  property 
to  par  the  legacy. 

4.  That  the  effect  to  the  plaiotift's  replica- 
tion being  an  admission  of  the  sufficiency  of 
the  defendant's  second  answer,  there  is  no  evi- 
dence to  authorize  the  decree  against  the  de- 
fendant. 

6.  If  this  be  not  the  e£Fpct  of  the  replication, 
yet  the  answer  is  distinct  and  full,  and  there  is 
no  evidence  that  any  property  belonging  to  the 
estate  of  Samuel  Bettsever  came  into  the  hands 
of  the  defendant,  and  that  he  cannot  be  liable 
debonta  proprHt. 

We  have  riven  these  points  because  they 
raise  every  objection  which  can  be  made  against 
the  Judgment  of  the  court  below,  either  upon 
the  pleuling  or  the  merits  of  the  case.  We 
will  discuss  them  successively. 

The  record  certainly  discloses  the  fact  that 
the  wife  of  the  appellant  has  such  an  interest 
in  the  controversy  that  no  decree  can  be  given 
which  will  not  affect  It.  She  ia  the  residuary 
legatee  of  her  father,  and  all  the  property  given 
by  that  clause  of  bis  will  became  hers  imme- 
diately upon  his  death.  The  Interest  which 
the  appellant  may  have  in  it  was  acquired  from 
his  marriage  with  her,  after  her  father's  death. 
It  is  strictly  marital,  and  the  extent  of  it  dur- 
ing the  coverture,  or  afterwards  if  he  lives 
longer  than  his  wife,  depends  upon  the  law  of 
the  sovereignty  where  the  real  estate  may  be, 
and  80  far  as  the  personal  property  is  concerned, 
upon  the  investiture  of  it  In  the  legatee  ac- 
cording to  the  law  of  ber  father's  domicil  at 
the  time  of  bis  death.  Or  it  may  depend  up- 
on a  marriage  contract,  if  any  was  made.  We 
have  not  unoertahen  to  say  what  that  interest 
is,  or  may  become.  We  have  only  intimated 
upon  what  it  may  depend;  and  will  furthersay, 
that  the  children,  lo  the  event  of  their  mother's 
death,  may  acquire  an  interest  in  the  property, 
independently  of  their  father's  control.  If  she 
be  already  d«id,  then  such  of  the  children  as 
'  are  mi  juri$  should  be  made  parties  to  the 
phdntifl^  bill.  And  if  there  are  other  children 
stfll  minors,  the  court  should  have  them  made 
parties  by  a  guardian  of  its  app<rfotment,  ez- 
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eluding  their  father  from  such  an  oflBoe.  As 
the  case  stands.  It  Is  not  loo  late  to  amend  the 
bill  by^  making  the  proper  parlies.  Tlie  rule 
in  equity,  permitting  it  lo  be  dtme,  is  this:  thyt 
on  the  bearing  of  a  cause,  even  upon  an  ap- 
peal, an  order  may  be  made  for  the  cause  lo 
stand  over,  with  liberty  to  the  plaintiff  to  amend 
by  adding  proper  partiee.  if  it  appears  that  the 
plafntifl  IS  entitled  to  relief,  buttliatitcannotbr 
^venforthewant of properpartiea.  Theeqoily 
of  the  plaintiff  is  sufficiently  obvious  in  this  case 
for  the  application  of  the  rule.  The  proofs  in  the 
case  show  that  slie  has  a  strong  *claim  up  1*9 
on  the  appellant  for  the  legacy  for  which  die 
sues  him.  It  is  manifest  that  the  legacy  has  ' 
been  made  by  the  testator  a  charge  upon  both 
the  real  and  personal  estate  which  be  means  to 
give  lo  his  daughter.  It  will  not  do,  then,  to 
permit  it  to  l>e  defeated  in  this  suit  by  any  mis- 
take or UDskillfulneas  in  pleadiug.  We  shul  then 
reverse  the  Judgment  uRpealea  from,  in  con- 
formity with  the  first  objection  made  against  it. 
But  we  will  remand  the  cause  to  the  Circuit 
Court  for  further  proceedings,  and  for  the 
proper  parties  to  be  made. 

The  second  and  third  objections  are  also  ex- 
ceptions to  the  sufficiency  of  the  plaintiff's 
pleadings.  It  is  said  that  there  are  no  aver- 
ments in  the  bill,  that  all  the  personal  property 
of  the  testator  had  come  into  the  possession  of 
the  appellant.  And  if  any  part  had  come,  that 
it  was  sufficient  to  pay  the  legacy.  And  ba- 
ther, that  the  bill  contains  no  avenneni  that 
there  was  not  sufficient  personal  property  lo 
pay  the  legacy.  These  objections  are  made  up- 
on the  supposition  that  the  l^acy.  in  this  io- 
Btance,  cannot  be  changed  upon  the  real  estate 
of  the  testator  until  it  has  been  shown  that  then 
is  not  personal  property  enough  to  pay  the 
legacy.  That  depends  upon  the  intention, « 
it  IB  to  be  collected  from  the  residuary  clatife 
of  the  testator's  will. 

It  is:  "  And  as  to  all  the  rest  and  remaindrr 
of  my  property,  debts,  rights  and  actioQa,  of 
what  kind  and  nature  soever,  thct  may  belong 
or  appertain  to  me.  I  name  and  appoint  as  my 
sole  and  universal  heiress,  the  above-named 
Haria  Margaret  Betts.  my  lawful  daughter,  is 
order  that  whatever  there  may  .appear  U>  ap- 
pertain and  belong  unto  me.  she  may  have  aod 
Inherit  the  same,  with  the  blessing  of  God  aod 
my  own."  Tlie  testator's  real  and  personal 
property  are  found  blended  by  bim  io  tiie 
clause  together.  He  leaves  to  his  daughter  all 
of  hia  property,  of  every  kind,  which  may  re- 
main after  the  antecedent  beauesta  and  devises 
in  his  will  have  been  paid  and  given  to  the  ob- 
jects of  his  bounty.  His  daughter  ia  to  lun 
"  the  rest  and  remainder  of  bis  property.  detMa. 
righls  and  actions,  of  what  kind  and  nature  so- 
ever." He  had  previously,  in  the  will,  declared 
that  bis  properly  consisted  of  one  third  in  the 
House  established  in  this  city  under  the  firm 
of  Fernando  de  la  Maza  ArredondoA  Son.  and 
that  it  would  appear  from  the  accounts,  books, 
and  other  papers  of  the  company.  And  he  far- 
ther declares  that  as  both  the  debladue  by  bim 
aod  to  him  will  appear  by  the  books  of  the  oom- 

Kny.  that  be  confides  it  to  his  partoen  lo  col- 
>t  and  pay  them.   His  executors  wert  not  to 
have  anything  to  do  with  the  collection  and 
payment  of  hu  debts. 
Ilieir  <^Sce  was  to  aecun  any  sarphn 
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there  might  be  after  bis  debts  were  paid,  and  to 
lO*]  apply  it  according  to  his  will,  *in  the 
tnaoner  required  by  the  law  of  Cuba,  where  the 
testator  was  domicfled  at  the  Ume  of  his  death. 
The  testator  then  apnrfnts  an  executor  to  fulflll 
his  will  in  the  United  States,  where  be  bad  do 
personal  propfTty.  Now,  it  does  not  appear 
that  either  of  his  executors  in  Cuba  or  in  the 
United  States  ever  undertook  to  admitiister  the 
testator's  estate  under  his  will.  Indeed,  tbe  re- 
verse is  to  be  taken  for  the  fact,  from  the  state- 
ment of  the  appellant.  There  can  be,  then,  no 
personal  property  of  the  testator  eo  nomine  in 
the  United  States  over  which  a  court  of  equity 
in  the  United  States  could  have  any  control  for 
the  payment  of  the  legacy. 

Nor  is  this  a  suit  against  a  party,  properly 
representing  the  testator,  for  the  application  of 
liis  personu  property  to  the  payment  of  the 
legacies.  Between  the  appellant  and  the  testa- 
tor there  is  no  official  privity  to  give  to  him  any 
of  those  rights  or  imposing  upon  him  any  of 
the  obliKations  of  an  executorial  trust.  It  is  a 
suit  against  a  defendant  who  is  charged  with 
having  received  large  sums  of  money  for  which 
he  is  accountable,  and  which  may  be  applied 
by  a  court  of  equity  to  tbe  payment  of  the  leg- 
acies bequeathed  by  the  testator;  and  when  that 
has  been  done,  to  the  purposes  of  the  residuary 
clause  of  his  will.  He  Is  also  chafed  with  hav- 
ing under  his  control  the  real  estate  of  tbe  testa- 
tor without  the  sanction  or  authority  of  the  exec- 
utor who  was  appointed  to  administer  it  in  the 
United  States.  The  proofs  in  the  record  show 
it  to  be  so.  In  such  a  case  such  averments  aa 
arecalled  for  by  the  second  and  third  objections 
are  not  necessary.  If  this  were  not  so,  the  lan- 
j^uage  of  the  will  would  make  such  averments 
unnecessary.  The  testator  has  made  bequests 
of  money  antecedently  to  that  clause,  without 
creating  ati  express  trust  to  pay  them,  and  has 
blended  the  realty  and  personalty  of  his  estate 
together  in  one  luod  in  the  residuary  clause. 
That  of  itself  makes  bis  bequests  of  money  a 
<!bat:ge  upon  the  real  estate,  excluding  from  it 
the  previous  devises  of  land  to  Fenwlck,  Wal- 
lace, and  to  John  and  Fernando  Arredondo. 

The  rule  in  such  a  case  is,  that  where  a  testa- 
tor i^ves  several  legacies,  and  then,  without 
creating  an  express  trust  to  pay  them,  makes  a 
general  residuary  disposition  of  tbe  whole  es- 
tate, blending  the  realty  and  persooalty  together 
in  one  fund,  the  real  estate  will  be  charged 
with  legacies,  for  in  such  a  case,  the  "residu'e" 
can  only  mean  what  remains  after  satisfying 
tbe  previous  gifts.  (Hill  on  Trustees,  608 ) 
Such  is  tbe  settled  law  both  in  England  and  in 
the  United  States,  though  cases  do  not  often  Oc- 
cur for  its  application.  Where  one  does  occur, 
a  legatee  may  sue  to  recover  the  legacy,  with- 
out distinguishing  in  his  bill  the  estate  Into  the 
two  kinds  of  really  and  personalty,  becatue  It 
1 1*1  *is  the  manifest  intention  of  the  testator 
that  buth  should  be  charged  with  the  payment 
of  tbe  money  legacies.  Nor  does  this  conQict 
at  all  with  that  principle  of  equity  Jurispru- 
dence, declaring  that  generally  the  personal  es- 
tate of  the  tntator  is  the  first  fund  for  the  pay- 
ment of  debts  and  l^acies.  Tbe  rule  has  Its  ex- 
ceptions, and  this  is  one  of  them. 

Amlrr^  v.  Middleton.  2  Eq.  C.  Abr.,  478; 
Muael  V.  ffaml,  2  Dick.,  530;  BrudenaU  v. 
Boughton,  2  Atk..  288;  Btneh  t.  JSiZu.  4  Hadd., 
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187:  Cole  v.  Turner.  ^  Kuss.,  870;  JftreAotMS 
v.  Seaife.  iU.  &  Or.,  605.  707,7OS:  v. 
Bdpwood.  S  Atk.,  858;  Kidney  v.  Ooumnaker. 
1  Ves..  Jr.,  .480;  Jftehob  v.  Poettethwaite,  9 
Dall.,  181;  Haamnetever  t.  Tucker.  S  Binn.. 
525;  WUman  v.  Norton.  0  Binn.,  895;  Me- 
Lanahanv.  WyarU,  I  Peon.,  Ill:  Adam$  v. 
Braekett,  5  Met.,  280;  Van  Winkie  v.  Van 
Houtcn.  3  Green  Ch.,  172;  Downman  v.  Rmt, 
6  Rand.,  567;  Lupton  v.  Lupton,  2  Johns. 
Ch.,  618,  has  been  supposed  to  conflict  with 
the  rule,  but  It  does  not  do  so,  for  there  it  is 
said  to  be  dependent  upon  the  testator.  The 
same  is  the  case  of  Dudley  v.  Andretet.  in  8 
Taunt.;  and  Poiaion  v.  Btttt.  in  2  Oreen  Ch., 
818,  is  a  cose  in  point  with  this  case. 

We  now  proceed  to  the  consideration  of  tbe 
fourth  and  Qfth  objections. 

It  is  denied  in  these  points  that  there  is  any 
evidence  to  authorise  a  decree  In  favor  of  the 
plidDtiff.  even  if  her  bill  had  proper  parties. 
Wethink  differently.  The  appellant  is  charged 
fa  the  bill  with  having  obtained  a  decree  in  a 
court  in  Florida,  in  behalf  of  his  wife,  for  60,- 
000  acres  of  land,  it  being  the  real  estate  of  her 
father,  and  that  it  was  worth  more  than  $100,- 
000.  He  is  also  charged  with  liaving  received 
large  sums  of  money  of  the  estate  of  the  testa- 
tor, and  that  be  has  refused  to  pay  the  plaint- 
iff's leeacy.  He  is  not  diarged  with  having 
received  the  money  w  nomine  as  the  personiu 
estate  left  by  tbe  testator,  but  as  money  re- 
ceived for  which  he  is  accountable  to  the  es- 
tate. The  difference  between  the  two  is  obvi- 
ous. He  answers  that  be  had  not  received  as 
yet,  of  the  estate  of  the  testator,  one  cent  of 
value.  Ajid  when  he  answers  concerning  the 
real  estate,  he  does  not  deny,  but  admits  that 
he  bad  obtained  a  decree  in  the  State  of  Florida 
for  the  land  of  the  testator.  His  answers  are 
made  with  such  reserve  that  they  must  be  con- 
sidered as  having  been  meant  to  keep  from  tbe 
plaintiff  the  discovery  of  what  her  bill  seeks  to 
obtain.  The  natural  and  candid  reply  of  the 
appellant,  from  his  unofficial  connection  with 
tbe  testator's  estate,  should  have  been  a  disclo- 
sure of  tbe  condition  of  tbe  real  estate  of  tbe 
testator — what  had  been  done  with  it  by  him- 
self; what  contracts  had  been  made  by  himself 
in  respect  to  it,  whether  any  arrangement 
*or  bargain  had  been  made  for  tbe  sale  f*lSS 
of  any  part  of  it;  whether  any  money  hacTbeen 
.receivea  oo  account  of  it,  or  was  to  be  paid  to 
him.  He  should  have  made  also  a  frank  dis- 
closure bow  the  personal  estate  of  the  testatw 
had  been  administered  by  the  parties  and  ex- 
ecutors of  Uie  testator,  if  they  had  administered 
it  at  all,  and  how  and  to  what  extent  he  bad 
received,  or  arranged  to  receive  it.  as  a  part  of 
his  wife's  interest  in  her  father's  estate. 

This  admission  is  found  in  his  petition  for  a 
rehearing  of  this  cause.  In  that  he  savs  that 
he  has  obtained  a  decree  in  the  court  of  Florida, 
in  behalf  of  bis  wife,  for  02,000  acres  of  the 
grant  of  land  which  had  been  made  in  1817, 
to  Arredondo  &  Son,  containing  289,6451  acres, 
of  which  the  testator  owned  one  third — that  the 
grant  liad  been  conflrmed  and  held  to  be  valid 
by  the  Supreme  Court  of  tbe  United  States; 
and  that  the  srant  had  been  located  and  sur- 
veyed under  tbe  authority  of  the  government 
of  tbe  United  States.  Now,  It  does  not  mat- 
ter, for  the  purposes  of  tiiis  case  (the  owaw- 
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ships  of  the  testators  to  one  third  of  that  grant 
haviDK  been  admitted  and  proved),  that  the 
writ  of  pnrtitioD  obtained  for  it  by  the  appel- 
lant In  Florida  is  only  Interlocutory,  in  the 
sense  that  it  is  not  final  until  the  partition  shall 
be  made  and  returned  to  the  court.  The  own- 
ership of  the  land  is  determined  by  the  decree 
of  the  Supreme  Court  of  the  United  States,  and 
the  testator's  legacies  tiave  been  diadeby  Iiima 
charge  upon  it.  The  ownership  of  the  testa- 
tor of  a  part  of  that  land  cannot  be  affected 
by  any  proceeding,  finished  or  unfinished,  io 
the  courts  of  Flonda, 

Further,  there  is  proof  in  the  record  that  the 
appellant  has  received  for  himself  and  hiawife 
from  Feniando  M.  Arredondo  a  conveyance  for 
certain  property  which  Belts,  the  testator,  had 
conveyed  to  Arredondo  and  others  in  trust  for 
the  payment  of  sundry  debts  due  at  its  date  by 
the  testator.  Lewis,  the  appelUmt,  obtains  for 
his  wife  and  for  himself  anignnients  from  the 
creditors  of  the  testator  of  their  demands,  and 
takes  a  reconveyance  of  the  property.  What 
that  property  is,  does  not  appear,  but  whatever 
it  may  be  it  is  liable  as  well  as  the  rest  of  the 
testator's  property,  for  the  payment  of  the 
legacy.  Again,  the  appellant  admits,  and 
the  proof  is  that  he  negotiated  ^Ith  the  part- 
ners of  the  testators,  for  a  conveyance  of 
that  portion  of  the  Arredondo  grant  which 
was  conveyed  to  the  testator  in  behalf  of  his 
wife.  It  appears  to  have  been  made  by  Arre- 
dondo, but  not  to  the  extent  of  the  testator's 
interest.  On  that  account  he  rejected  the  deed 
tendered  to  him,  and  afterward  obtained  from 
the  proper  court  in  Florida  a  decree  for  ffil.OOO 
acres  in  behalf  of  his  wife  In  that  grant. 
18*]  *We  shall  not  pntsue  this  part  of 
the  case  further.  \7e  are  satisfied  that  the 
merits  of  the  controversy  were  not  misunder- 
stood by  the  learned  judge  in  the  court  below. 

It  appears,  then,  from  the  admissions  and 
proofs  m  this  case,  that  the  appellant  has  sub- 
stantially under  his  control  a  large  i>roperty  of 
the  testator,  which  we  think  from  his  will  that 
he  meant  to  charge  wiUi  Uie  payment  of  the 
plaintiff's  legacy,  excluding,  as  we  have  said, 
the  devises  of  land  to  Fenwick.  Wallace,  and 
Fernando  and  Joseph  Arredondo.  We  repeat 
that  it  is  a  charge  upon  the  rest  of  the  real  as 
well  as  the  personal  property  of  the  testator. 
But  he  states  that  the  real  estate  Is  in  another 
sovereignty  than  that  in  which  the  plaintiff 
has  sued,  and  is  therefore  out  of  the  jurisdic- 
tion of  this  court  to  make  any  decree  concern- 
ing it.  It  is  true  that  the  court  cannot,  in  such 
a  case,  order  the  land  to  be  sold  for  the  pay- 
ment of  any  decree  wliicb  it  may  make  in  favor 
of  the  pl^ntiff.  But  it  is  not  without  power 
to  act  efficiently  to  cause  the  defendants  to  pay 
any  such  decree. 

The  land  may  be  declared  to  be  charged  with 
the  payment  of  the  legacy  so  as  to  compel  the 
parties  who  claim  the  same  as  the  property  of 
the  testator  to  set  off  or  sell  a  part  of  it  for  such 
purpose.  And  we  further  say,  if,  in  the  pro- 
ceedings of  the  court  below  hereafter,  it  shall 
ai^»ear  that  the  appelUmt  has  received  or  made 
airaneements  to  receive  any  fund  or  money 
equitably  belon^ng  to  the  testator,  sufficient 
to  pay  her  the  plaintiff's  legacy,  that  a  decree 
may  be  made  against  him  for  application  of  it 
to  that  purpose. 
884 


We  do  not  consider  it  necessary  to  say  more- 
in  the  case. 

We  shall  direct  the  iudgmeot  of  the  court 
below  to  be  reversed,  for  the  want  of  proper 
parties,  and  that  the  court  shall  allow  them  to 
he  made  parties,  with  such  other  amendmenia- 
to  be  made  by  the  plaintiff  to  her  bill  as  the 
court  may  judge  have  not  been  put  in  issue  by 
the  bill  with  sufilcient  precision,  and  that  a 
master  shall  be  appointed  to  report  upon  the 
testator's  estate,  and  to  take  an  account  thoeot. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Alabama,  aud  was  argued  by  counsel :  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the- 
decree  of  the  said  District  Court  In  this  cause 
be,  and  the  same  is  hereby  reversed,  with  costs, 
for  the  want  of  proper  parties;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  District  Court,  in  order  that  proper  parties 
may  be  made,  and  for  further  proceedings  to  be 
had  therein  in  conformity  to.  the  opinion  of 
this  court. 

ate4-uwaiL.arT;  awaiuaa. 


•HENRY  F.  TURNER.  JAMES  P.  [•!* 
PURVIS.  AND  STBBUNG  THOMAS. 
I^inUffH  in  Error, 

V. 

JOSEPH  C.  YATES. 

What  guettiontarefor  court — charge  tojurjf-' 
agent'i  autlumty — when  beeomM  prindpai.  it 
fact  for  jury — evidence  to  prvve,  admiaeible — 
exceptions  mugt  be  noted  at  tritd—biU  of,  majr 
be  aftenearde  ngned  nunc  pro  tunc. 

A  l>ond,  with  sureties,  was  executed  for  the  pur- 
pose of  securinir  the  pajrinent  of  oertaln  moDer  ad- 
vanced for  puttloff  up  aad shipploflr  baooo.  wUI- 
iani  Turner  wob  to  have  the  manavement  of  tbe- 
affair,  and  Harry  Turner  was  to  be  nfs  airenC. 

After  the  money  was  advanced,  Harry  made  ■ 
cx>nsltrnment  of  meat,  and  drew  upon  ft.  Wbettaer 
or  not  this  draft  was  drawn  specially  asalaat  this 
conslernment  was  a  polat  wbloh  was  properly  de- 
cided by  the  court  m>m  an  InteipretatkHi  of  the 
wMttea  papers  in  the  case. 

It  was  also  correct  to  instruct  the  Jury  that  If 
they  believed,  from  tbe  evidence,  tbat  Harry  was 
aotfotr  in  this  laatanceelther  upon  bis  own  acoount. 
or  as  tbe  atrent  of  William,  then  the  special  draft 
drawn  upon  the  coDSl^mcnt  was  first  to  be  met 
out  of  tbe  proceeds  of  sale,  and  tbe  sureties  apoD 
tbe  bond  to  be  credited  only  wltb  tbeir  proportlcm 
of  the  residue. 

Tbe  coQBlKDor  had  a  riarbt  to  draw  upon  the  coa- 
slgnment  with  tbe  consent  of  the  contdirnee,  unlem 
restntined  by  some  contract  with  tbe  sureties,  of 
which  there  was  no  evldenoe.  On  tbe  contrary. 


NoTB.  -£xcepH'(n,  -when  must  he  taken  tn  be  onrit- 
ibleun  revUw.  See  note  to  Phelps  v.  Mayer,  Ifr 
How.,  leo. 

How  far  admifiiona  and  atatementt  of  attorney,  or 
hie  aerk,  Mndctient. 

An  admission  made  by  an  attorney,  on  tbe  trial. 
Is  evidence  ajiaiust  bis  client,  in  that  action,  if  it  If 
done  to  save  the  neceesity  of  proving  aome  fact  on 
tbe  trial,  or  for  convenience  es  to  some  matter  of 

Eraotloe.  Chamben  v.  Mason,  5  Soott,  N.  8.,jV; 
[alter  v.  Wormnn,  9  Soott,  N.  8..  WS ;  OoUodfe  v. 
Hom,8Blav.,  119;  Talbot  T.  M'Gee.4  Ifow.SI?; 
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there  was  erld«oce  ttast  Harry  whs  the  vfeat  of 
WiUlanu  to  draw  upon  this  ooDUgniDent  as  well  as 
for  other  purposes. 

It  was  not  Improper  for  the  court  tu  loatmct  Ihe 
Jurr  that  they  miKht  And  Hanr  to  have  been 
ettner  a  principal  or  an  avent  of  William. 

An  ayreement  by  the  respective  counsel  to  pro< 
duoo  upon  notice  at  the  trial  table  any  papers  which 
may  be  In  his  possession,  did  not  Include  the  ln< 
Toioe  of  the  oonslffnment,  because  the  pnsump- 
tton  was,  that  It  had  been  sent  to  London,  to  those 
to  whom  the  boxes  had  been  seat  by  their  agent 
In  this  oountiT- 

A  correspondence  between  the  plaintiff  and 
Harry  offered  to  show  that  Harry  was  Bctlne  in  Ihia 
matter  as  principal,  was  properly  allowed  to  go 
to  the  Jury. 

Tbe  testimony  of  ao  attorney  was  admlsslbte.  re- 
cltlnir  conversations  between  himself  and  the  at- 
torney of  tbe  otber  parties  In  their  prosence,wblch 
declarations  of  the  attorney  were  binding  on  tbe 
laat-mentloned  parties. 

Bvlden<w  was  admissible  to  show  thata  cbar^eof 
ooe  percent,  upon  the  advance  made  upon  tbe  oon- 
slgnmen^  was  a  proper  charge  according  to  the 
usage  and  custom  of  the  place. 

It  fs  not  nec<>ssnry  tbat  the  bill  of  exceptions 
rtiould  be  foriaally  drawn  and  signed,  before  the 
trial  Is  at  an  end.  But  the  exception  must  be 
noted  then,  and  must  purport  on  Its  face  so  to 
have  been,  although  signed  afterwards  nunc  pro 

THI3  case  was  brought  up  by  writ  of  error 
from  tbe  Circuit  Court  of  tbe  United  States 
for  the  District  of  Itlarylaod. 

The  facts  of  llie  caae  are  set  forth  in  the 
opinion  of  the  court,  to  which  the  reader  is  re- 
fewred. 

It  was  argued  by  Messrs.  B&rroll  and  May 

for  the  plaintiffs  in  error,  and  hr  Mr.  Johnsoii 
for  the  defendant  in  error.  There  was  i\so  a 
brief  filed  upon  that  side  by  Mr.  S.  T.  W»llis. 

The  points  on  behalf  of  the  plidntlffs  in  error 
were  the  following: 

First  and  fifth  exceptiotis:  That  the  court 
erred  in  ruling  out  the  parol  testimony  offered, 
of  the  contents  of  the  invoice  sent  to  the  de- 
fendant in  error  by  William  H.  F.  Turner  from 
Chattanooga. 

Second,  third,  and  sixth  exceptions.  That 
m*]  the  court  erred  in  *admitting  the  testi- 
mony to  prove  the  separate  contract  alleged  to 


Pike  V.  Emorwn,  fiN.  H.,  368;  Alton  v.GllmantOD, 
2  N.  H.,  m 

Hatter  of  conversation  with  attorney  not  evi- 
dence against  oUent.  Parkins  t.  Hawksbaw,  3 
Stark., 

Adoiiaslona  of  attorney  made  In  cou mo  of  cause, 
evidence  against  client.  Doe,  d.  Wetberell.  v.  Bird, 
7  Gar.  A  P.,  tt:  Field  v.  Hemming,  7  Car.  £  P.,  6ig. 

Where  clerk  of  attorney  has  management  of 
cause,  what  be  says  is  evidence  against  client, 
^ndage  v.  Creigbton,  6  Car.  A  P..  VM. 

Letters  from  attorney,  found  In  possession  of 
client,  admissible  against  blm.  Meyer  v.  Softon,  2 
SUrk..  274. 

A  letter  written  by  attorney,  before  bis  appear- 
ance io  tbe  cause.  Is  not  evidence  against  client,  for 
whom  he  afterwards  appears,  without  proof  that 
client  authorized  It.  WagstatT  v.  Wilson,  i  Bam.  A 
Ad.,  33B. 

Tbo  court  will  not  aot  upon  any  unwritten  agree- 
ment of  attorney  or  counsel,  about  whlcb  they  dif- 
fer. Dunkin  v.  Whltlaw,  IM'Cord,  4(tt;  Bhfppen 
r.  Bush,  1  Dall.,  251 :  Parker  v.  Root.  7  Johns.,  330: 
Orlswold  V.  Lawrence,  1  Johns.,  607 :  Dubois  v, 
Boosa.  3  Johns.,  1*5 ;  Combs  v.  Wyckoff.  1  Calnes, 
147;  Bain  v,  Thomas,  3  Caioos.  95;  Shadwick  v. 
PhiUlps,  8  Calnes,  138 ;  but  see  Cbamberlln  v.  Fitch, 
t  Cow..  24SI. 

It  Is  the  (M>mmon  practice,  upon  trials  of  causes, 
to  read  tbe  admissions  of  the  attorney  on  rccnrd  of 
either  of  the  parties :  and  they  bind  the  party  for 
Whom  the  attorney  appears.  Z  Stark.  Ev.,  S3 ;  Orif- 
lltha  V.  Williams,  1  Term  R.,  nO,  711 ;  Haya  v.  Per- 
kins. 3  East.,  fias. 

Tbe  admlanons  of  attorneys  of  record  bind  their 
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have  been  made  by  Mr.  Yatea  with  H.  F.  Turn- 
er, &c.,  as  set  forth  in  the  statement  iinon  pap;e 
84  of  printed  record.  {Cote  v.  Hfhb,  7  G. 
&  J.,  20;  Davit  v.  Calvert,  5  G.  &  J.,  269;' 
Clark  V.  S/ato,  8  G.  &  J.,  Hi;  Mttgm  v. 
Huffman,  4  Serg.  &  Rawte.  817, 831 ;  FranHin 
Bank  v.  /%nn..  Del.  A  Ma.  8.  IT.  Co..  11  O.  & 
J.,  28;  OilpiM  v.  Goraequa,  1  Pet.  C.  C,  87.) 

Fourth  exception.  That  the  court  erred  in 
admitting  the  evidence  of  usage  for  commis- 
sion to  be  charged  on  advances  on  shipments 
made  to  London,  because  the  said  evidence 
was  irrelevant 

Sixth  exception.  That  the  court  erred  in  ad- 
mitting the  evidence  of  Mr.  Teactde,  because  it 
was  incompetent  testimony,  and  because  it  was 
irrelevant. 

Seventh  exception.  Tbat  the  court  erred  in 
rejecting  the  prayers  of  the  defendants,  and  in 
its  inntructiona  to  the  jury,  for  the  following 
reasons: 

1.  Because  sidd  inslrucUons  are  vague  and 
uncertain,  and  therefore  calculated  to  mislead 
the  jury.  2.  Because  the  first  instttiction  is 
not  limited  to  tbe  interview  (or  subsequent 
ones)  in  which  the  defendants  requested  plaint- 
iff's counsel  to  see  Mr.  Ward.  8.  Because  said 
first  instruction  embraces  the  acts  and  declara- 
tions of  Mr.  Ward,  In  the  interview  with  Mr. 
Teackle.  4.  Because  said  first  instruction  di- 
rects the  jury  that  the  defendants  are  Itound  by 
the  acts  and  declarations  of  Mr.  Ward,  al- 
though he  was  only  retained  by  H.  F.  Turner 
as  such,  unless  such  limitation  of  retainer  was 
stated  to  plaintiff  or  his  counsel.  (3  PhrEv., 
359;  1  Greenl.  Ev.,  sees.  197,  199.)  5.  Because 
the  Bud  Purvis  and  Thomas,  two  of  the  de- 
fendants, were  not  bound  in  law  by  the  acts  or 
declarations  of  said  Ward,  if  the  jury  believed 
the  testimony,  tbat  scud  Ward  was  not  their 
agent  or  counsel,  and  did  not  claim  or  profess 
to  act  as  such  with  their  knowledge  or  consent. 
(Same  authorities.)  6.  Because,  in  order  to 
make  the  defendants  liable  for  the  declarations 
of  said  Ward,  it  ought  to  have  been  put  to  the 


clients  in  all  matten  relating  to  the  progress  and 
trial  of  tbe  cause.  But  to  tols  end  they  must  be 
distinct  and  formal,  or  such  as  are  termed  solemn 
admissions,  made  for  the  express  purpose  of  alle- 
viating the  stringency  of  some  rule  of  practice,  or 
of  dispensing  wltta  the  formal  proof  of  some  fact  at 
tbe  trial.  In  such  oases  they  are  In  general  conclu- 
sive; and  may  l>e  given  in  evidence  even  nptmanew 
trial.  1  Greenl.  Ev.,  sec.  IM ;  Gregory  v.  Parker,  t 
Camp.,  394;  Palethorp  v.  E^Irni8h,  2  Bsp.,  511.  note; 
Clllford  V.  Benton,  1  Bing.,  199;  8  Moore,  IS;  Petty 
V.  Anderson,  S  Blng.,  17() ;  Cotes  v.  Davis,  1  Camp.. 
4W. 

But  Other  admissions  which  are  mere  matters  of 
conversation  with  an  attorney,  though  they  relate 
to  tbe  facts  in  controveray.  cannot  be  recetri'd  In 
evidence  against  his  client.  Young  v.  Wright,  1 
Camp.,  ]3n,  141;  Rlton  v.  Larking.  1  Mood.  A  Ko., 
190;  Doc  v.  Richards.  2  Car.  &  K.,  SI6;  Watson  V. 
King.  8  Com.  B..  AOS. 

If  tbe  admlBAtoo  fs  made  before  suit,  It  Is  equally 
binding,  provided  it  appear  that  tbe  attorney  was 
already  retained  to  appear  In  the  cause.  Marshall 
v.  Cliff..  4  Camp..  183. 

Where  the  attorney  Is  already  constituted  In  the 
cause,  admissions  made  by  his  managing  clt-rk  or 
his  agent  are  received  as  bin  own.  Taylor  v.  Wlll- 
ans,  2  Bam.  ft  Ad.,  fttfi,  8,VI ;  Taylor  v.  FOrster,  2 
Car.  &  P.,  195;  Griffiths  v.  Williams.  1  Term  R.,  710; 
Truslove  v.  Burton,  9  Hoore,  64 ;  Holt  v.  Squire. 
Ky.  &  M..  283. 

Tbe  admission  by  attorney  of  the  due  execution 
of  a  deed,  docs  not  preclude  the  party  from  taking 
advantage  of  a  variance.  Ooldle  v.  Snuttlswortb,! 
Camp.,  TO. 
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Jury  to  find  that  defendants,  although  present, 
leard  such  declaratioiu,  or  were  in  a  position 
to  be  able  to  hoar,  if  so  disposed.  {Qale  t. 
J^KWMir  €t  at.,  11  VL.  163:  Atoonb  t.  WUt- 
«»M,  SHOW..  Hiss.,  846;  Wardv.  HiiUeh,lnd.. 

And  so  far  as  Uie  second  instruction  Is  con- 
cerned, that  the  court  erred  in  giving  the  same. 
Because,  1.  The  said  instruction  invades  the 
proTiiice  of  the  junr,  by  assuming  as  facts  the 
making  of  tiie  draft  for  ^,79S.  Mid  also  that 
said  draft  was  drawn  as  an  advance  on  aald  ba- 
con. (CetBu  V.  Kramer  et  al.,S  MA.  R,  294.) 
3.  The  said  instruction  calls  upon  the  jury  to 
16*]  *decide  a  question  of  law,  in  leaving 
tliem  to  find  what  are  liens  on  said  bacon. 
(Plater  V.  Seott.  6  G.  <fc  J.,  116.)  8.  The  said 
instruction  requires  the  jury  to  deduct  from  the 
net  proceeds  of  sales  tlje  draft  for  $5,788, 
without  requiring  them  to  Und  the  fact  that 
said  Harnr  drew  said  draft,  as  agent  of  Will- 
iam, and  Dad  authority  so  to  do,  or  the  facts 
from  which  such  authority  may  be  inferred.  4. 
Because  there  was  no  evidence  from  which  the 
jurors  bad  the  right  to  infer  that  the  draft  for 
95,783  was  in  fact  drawn  by  Harry  as  the  agent 
of  William ;  or  that  said  draft  was  acceptc-d,  or 
paid  by  the  plaintiff  to  said  Harry,  as  agent  of 
William,  the  admiesion  of  the  payment  of  said 
draft  being  that  such  payment  was  to  Harry, 
in  bis  individual  capacity,  and  not  as  agent.  5. 
Because  the  principle  announced  in  said  in- 
struction, th&t  if  the  jury  And  Harry  acted  as 
agent  of  William  in  the  transactions  after  oc- 
curriog  in  relation  to  the  bacon  at  Chattanooga, 
then  Hany  had  authority  to  draw  said  draft, 
and  William  and  his  property  are  bound  there- 
for, is  in  conflict  witn  the  principles  of  law, 
there  being  no  evidence  in  the  cause  from 
which  an  authority  to  Uarry,  to  draw  and  ne- 
gotiate drafts  as  agent  of  William,  can  'be  sus- 
tained. The  plaintiffs  in  error  will  contend 
that  the  agency  of  Harry  was  not  otherwise 
than  as  overseer  and  adviser  for  William,  in 
alaugbtering  ho^  and  packing  the  meals,  and 
did  not  authorize  said  agent  to  procure  ad- 
vances, by  pledging  the  meat  before  or  after  its 
shipment,  to  Messrs.  Gray  &  Son.  And  that 
the  diameter  of  the  agenry  was  known  to  the 
defendant  in  error  from  the  beginning.  And 
in  ascertaining  whether  Harry  had  authority 
to  draw  the  draft  in  question,  the  court  are 
bound  to  exclude  from  their  consideration  all 
the  testimony  limited  to  the  proof,  that  Harry 
acted  as  principal,  fund  not  as  agent,  in  draw- 
ing such  draft.  (Bto.Ag.. sees.  87,251, 390.)  6. 
Because  the  advance  of  $5,783,  under  the  cir- 
cumstances of  the  case,  was  a  fraud  upon  the 
sureties  in  the  bmids,  if  such  advance  was 
made  upon  William's  meat.  7.  Because  the 
aaid  Instruction  does  not  require  the  jurv  to 
find  that  the  advance  of  $12,000  was  made  in 
pursuance  of  the  bond.  8.  Because  the  court 
erred  in  allowing  the  plaintiff  below  to  contend 
before  the  ;jury,  upon  two  distinct,  inconsist- 
ent propositions.  (Winekdl  v.  Latham,  8  Cow.. 
<tH9;  BedJce't  Ex.  v.  BirdsaU,  1  Coxe,  14.) 

Additional  oi^eetwM  to  the  court's  second  in- 

ttrueiion. 

1.  Because  the  court  erred  in  its  Instruction 
to  the  jnry.  that  only  half  the  net  proceeds  of 
the  bacon  was  to  be  credited  to  the  defendants. 


The  plaintiffs  in  error  will  contend  that  the 
whole  net  proceeds  of  the  bacon  ^ould  have 
been  credited  to  the  'amount  of  the  ad-  [*17 
vance  of  $18,000,  and  the  ^asj  instructed  to 

five  a  verdict  for  the  nmouot  found  to  be  dne 
y  William  H.  P.  Turner.  They  will  contend 
that  under  the  instruction,  given,  the  Jury 
were  bound  to  And  a  verdict  against  the  de- 
fendants for  a  greater  sum  than  was  owing  by 
William,  the  excess  being  to  the  extent  of  tlie 
other  h«Uf  of  the  net  proMeds  not  credited. 

3.  Thi-y  will  also  contend,  that  whether  the 
meat  belonged  to  William  or  Harry,  the  $5,738 
draft,  paid  by  Mr.  Yates,  was  not  a  lien  on  the 
meat,  because  the  bill  of  lading  was  not  in- 
dorsed. That  there  can  be  no  lien  without  an 
actual  or  constructive  possession  of  the  thing 
intended  to  be  given  in  pledge,  and  that,  in  the 
case  at  tiar.  Hr.  Tates  had  no  such  possession. 
(14  Pet,  445.) 

8.  In  the  court's  instruction  the  term  "Hens" 
was  intended  to  embrace  the  Item  of  $5,788, 
under  the  fourth  exception.  The  plaintiliFs  in 
error  will  contend  that  such  item  was  a  person- 
al charge  against  him  to  whom  the  advance 
was  ma^e,  and  was  not  a  lien  on  the  meat;  and 
the  jury  should  not  have  been  instructed  to  de- 
duct the  same  as  a  lien. 

The  points  on  behalf  of  the  defendant  b  er- 
ror were; 

1.  That  the  parol  evidence  referred  to  In  the 
first  exception  was  properly  excluded. 

Because  notice,  at  the  trial  table,  to  produce 
the  invoice,  whs  insufficient  except  under  the 
agreement,  and  the  agreement  referred  only  to 
mpers  in  the  actual  potsession  of  the  parties. 
The  agreement  rested  obvioualy  on  the  good 
faith  of  the  parties  and  their  counsel;  ana  the 
declaration  of  the  plaintiff  below,  that  the  pa- 
per was  not  in  his  possession,  was  prima  faeii 
sufficient  to  establish  that  fact,  and  exclude  the 
paper  from  the  effect  of  the  agreement. 

Because,  even  if  the  notice  had  been  suffl- 
cient  to  justify  parol  proof  of  a  paper  constnirt- 
ively  in  the  possession  of  the  plaintiff  below, 
the  invoice  in  question  was  not  so  coufitruct- 
ively  in  his  possession,  having  been  forwarded 
to  accompany  meat,  destined  for  the  Hesns. 
Gray,  and  received  by  them,  and  being  tber^ 
fore,  by  legal  presumption,  'n  their  possession. 

It  will  be  further  argued  that  the  plaintiffs  in 
error  were  not  prejudiced  by  the  exclusion  of 
the  parol  proof,  even  If  It  was  admissible  under 
the  other  proof  in  that  stage  of  the  cause,  be- 
cause it  afterwards  appeared  that  the  invoice 
had  been  actually  transmitted  to  the  Messn 
Gray,  and  was  still  in  their  possession,  whicli 
would  have  made  the  parol  proof  incompetent, 
even  if  it  had  been  admitted,  under  the  notice 
to  Yates. 

It  will  further  be  contended  that  no  prejudice 
resulted  to  the  plaintiffs  in  error,  in  any  event, 
from  the  rejection  of  the  pnwf .  "because  1 8 
its  whole  purpose  whs  to  show  notice  to  Irstes. 
that  the  meat  on  which  he  advanced  $5,733 
was  William  Turner's,  not  Harry's,  and  the 
court  rightly  instructed  the  jury  afterwards, 
that  it  made  no  difference,  for  the  pniposss,  of 
the  case,  to  which  of  the  Turners  the  meat,  in 
fact,  belonged. 

2.  That  the  plaintiffs  in  error  could  under 
DO  clrcumstantws  be  entitled  to  a  credit,  on 
the  bond  in  suit,  of  the  proceeds  or  any  part 
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of  the  proceeds  of  the  shipments  to  the  Heasrs. 
Gray,  uoleas  the  meat  so  shipped  belonged 
to  William  H.  F.  Turner;  that  the  proof 
offered  by  the  defendants  in  error,  and  the  ad- 
mission  of  which  forms  the  matter  of  the 
aecond  exception,  was  offered  in  connection 
with  other  direct  proof  stated  in  advance,  and 
afterwardfi  adduced,  showing  that  there  was  a 
separate  contract  with  Harr;  F.  Turner  for  the 
shipment  of  meats  and  receiving  advances 
thereon,  which  separate  contract  was  known  to 
the  plaintiffs  iBerror(Henry  P.  Turner  himself 
bvin^  one  of  them)  when  tbey  signed  the  bond 
in  suit:  that  the  defendants  in  error,  with  this 
knowledge,  and  forewarned  of  the  difficulties 
which  might  rosutt  from  the  two  co-existing 
contracts,  insisted  nevertheless  on  becoming 
sureties  in  the  mode  proven ;  ttiat  by  the  verr 
terms  of  the  bond  they  constituted  Harry  F. 
Turner  (one  of  themseiTes)  their  agent,  as  to 
William  H.  F. Turner's  business,  and  placed  him 
in  the  position  of  deceiving  or  misleading  Yates 
in  regard  thereto,  and  of  managing  ana  ship- 
ping the  meat  as  his  own  or  hts  son's — which 
they  were  forewarned  might  happen ;  that  there 
were  thus  bound  by  Harry  F.  Turner's  action 
in  the  premiaea;  that  the  correspondence  be- 
tween Harry  F.  Turner  and  Yatee  furnished 
the  only  positive  evidence  of  the  capacity  in 
which  'Furntir  shipped  the  meat  and  asked  and 
received  Yates'  advance  thereupon,  and  such 
correspondence  was  therefore  clearly  admissi- 
ble, for  that  purpose,  which  was  the  only  pur- 
poae  for  which  it  was  offered,  and  went  directly 
to  the  quesUon  of  the  right  of  the  plaintiffs  in 
error  to  be  credited  on  the  bond  with  any  part 
of  the  shipments  to  the  Messrs.  Qray. 

That  the  letters  of  Turner,  and  the  Messrs. 
Oadsden.  who  shipped  for  him  at  Charleston, 
inclosing  the  bills  of  lading,  and  relating  to  the 
shipment  of  the  meat,  were  part  of  the  res 
getta,  and  bore  directly  on  the  points  for  whidi 
the  proof  was  offered. 

That  the  accounts  id  sales  of  the  bacon, 
rendered  by  the  Messrs.  Oi^,  bad  been  previ- 
ously spoken  of  by  Robert  Turner,  the  witness 
of  the  plaintiffs  in  error,  and  were  admissible 
oo  that  ground,  as  well  ati  part  of  the  re»  gesta. 

That  the  letters  of  Harry  F.  Turner  to 
Tales,  about  the  meat,  and  in  regard  to  draw- 
10*]  Ing  thereupon,  bad  been  spoken  of  *by 
the  same  witness,  and  were  admissible,  on  that 
score,  if  on  none  other. 

That  the  capacity  in  which  Harry  F.  Turner 
acted  at  Chattanoora,  had  been  proven  by  Wil- 
kins  and  James  8.  Turner  from  said  Harry  F, 
Turner's  acts,  and  his  letters,  accompanying 
bis  acts  and  transactions  there,  were  competent 
to  go  the  jury  for  the  same  purpose. 

8.  That  the  evidence  of  Mr.  Thomas  was 
clearly  admissible  for  the  purpose  for  which 
it  was  offered. 

4.  That  the  proof  in  the  fourth  exception  of 
the  custom  in  Baltimore  to  charge  one  per  cent, 
oo  advances  upon  shipments  to  London,  and 
that  the  plaintiff  (below)  claimed  it,  on  his  ad- 
vance of  (5,738,  was  admissible,  because  the 
advance  of  $0,7^  was  properly  made,  and  the 
plaintiff  being  entitled  to  charge  for  it  in  ac- 
count was  entitled  to  the  usual  commission 
upon  it.  The  plaintiffs  in  error  themselves, 
bad  proven,  by  the  production  of  Mr.  Yates' 
letter,  that  swrn  a  percentage  was  chargeable. 
Howard  16. 


5.  That  the  evidence,  as  to  the  invoice 
claimed  to  be  admissible  by  the  fifth  exception, 
was  properlv  rejected,  for  the  rrasons  previous- 
ly stated  (^o.  1.),  and  because  it  was  not 
rebutting  evidence,  and  was  inadmlstible  at 
that  stage  of  the  cause. 

6.  That  the  evidence  of  Mr.  Teackle,  sought 
to  be  excluded  by  the  sixth  exception,  was  not 
only  competent  in  itself,  but  was  rendered 
proper  by  the  proof  previously  introduced  by 
plaintiffs  in  error  thenuelves,  and  embodied  in 
Uie  same  exception. 

That  the  letters  between  the  Messrs.  Gray  and 
Harry  F.  Turner,  were  competent  proof,  be- 
cause it  had  been  shown  that  the  plaintiffs  In 
error,  when  they  signed  the  bond,  were  notified 
of  the  existence  of  the  agreement  which  these 
letters  constituted,  and  of  whidi  they  were  the 
best  proof. 

That  th^  were  likewise  admissible,  because 
the  plaintiffs  themselves  had  previously  pro- 
duced Mr.  Yates'  letters,  referring  to  the  under- 
standing between  Harry  F.  Turner  and  the 
Messrs.  Gray,  of  which  the  letters  here  referred 
to  were  the  only  proof. 

7.  That  under  the  circumstances  of  this  case, 
and  in  view  of  the  relation  of  the  plalntifb  in 
error,  Purvis  and  Thomas,  to  Harry  F.  Turner, 
as  their  joint  obligor  and  co-defendant,  with 
whom  they  bad  taken  joint  defense,  they 
were  bound  by  his  acts  and  declarations  in 
the  premises.  (  Van  Reimtdyk  v.  Kane.  1  Gall. , 
683;  Simonton  v.  Boucher,  3  Wash.  C.  C.,478; 
Martin  v.  Root,  17  Mass..  237;  Montgomery  v. 
DiUingham,  8  Bm.  &  Marsh.,  647;  Arynatrong 
V.  ^hrrar,  8  Mo.,  627:  1  Greenl.  Ev.,  sec. 
174:  3  Stark.  Ev..  35;  1  Phil.  Ev.,  93.) 

•8.  That  even  if  the  proof  offered  and  [*aO 
objected  to  in  the  second,  third,  and  sixth 
exceptions  was  inadmissible,  as  agunsi  Purvis 
and  Thomas,  it  was  clearly  competent  as 
against  Hurrv  F.  Turner,  and  as  the  objec- 
tions were  taken,  generally,  to  the  admissibility 
of  the  proof  against  all  the  defendants,  they 
were  properly  overruled. 

0.  'That  the  objection  to  testimony  in  the 
third,  fourth  and  sixth  exceptions,  was  too 
indefinite  to  be  allowed.  (Camdenv.  Doremua, 
8  How.,  530.) 

10.  That  if  the  court  erred  in  reference  to 
the  instructions  prayed  or  given,  it  watt  in  favor 
of  the  plaintiffs  in  error,  by  rejecting  the  prayer 
of  the  plaintiff  below,  which  was  based  upon 
evidence  properly  before  the  jury,  and  tending 
to  the  conclusion  which  the  praver  adopted. 

That  the  first  prayer  of  the  plaintiffs  In  error 
was  properly  rejected,  because  it  excluded  from 
the  jury  all  consideration  of  the  contract  be- 
tween Yates  and  Harry  F.  Turner  individually, 
as  well  as  of  the  quewmi  whether  the  meat  in 
controversy  was  or  was  not  his  individual 
property;  and  because,  further,  it  made  the 
right  of  the  defendants  to  a  credit  from  the  said 
meat  dependent  exclusively  on  the  fact  of  its 
belonging  to  William  H.  F.  Turner,  without 
reference  to  Yates'  knowledge  or  ignorance  of 
that  fact,  or  to  the  reeponsibinty  of  William  H. 
F.  Turner  and  his  sureties,  under  the  circum- 
stances, for  the  acts  and  declarations  of  Hanr 
F.  Turner,  whom  they  had  constituted  their 
agent  in  the  transaction. 

Said  first  prayer  is  further  defective,  ob- 
viously. In  that  It  cli^ms  credit  to  the  extent  of 
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the  whole  sale,  and  receipt  of  proceeds  of  the 
meat,  whereas,  in  no  case  iMuld  the  pluntiffs 
in  error  htive  been  entitled  to  a  credit  of  more 
than  one  half  the  said  proceeds;  the  Burettes  on 
the  other  bond  being  in  equal  right  and  «bUtled 
to  divide  whatever  credits  might  appear. 

The  prayer  ig  likewise  improper,  because  the 
cause  of  action  being  joint,  and  the  defense 
Mid  issues  joint,  ft  oeTertheless  asks  an  instruc- 
tion that  the  jury  may  sever  in  their  flndin^, 
and  give  to  the  defendants,  Thomas  and  Puma, 
a  CTMlit  to  which  their  co-defendant,  Turner,  is 
□ot  entitled. 

The  second  prayer  of  the  plaintiffs  in  error 
was  properly  rejected,  upon  the  grounds  ex- 
pressed in  the  court's  first  instruction,  it  beiug 
immaterial  whoso  attorney  Mr.  Ward  in  fact 
was,  or  whether  he  represented  himself  to  be 
the  attorney  of  Purvis  and  Thomas,  provided 
the  jury  believed,  that  in  their  presence  and 
with  their  knowledee,  he  acted  for  them,  and 
that  the  attorney  of  Yates  was  referred  by  them 
to  him,  to  settle  the  differences  then  pendiag  in 
regard  to  the  bond. 

11.  That  the  rule  of  court  was  lawful  and 
21*]  governed  the  case,  *and  the  court  prop- 
erly refused  to  postpone  the  swearing  of  the 
bailiff  and  tbe  discharge  of  the  jury  until  the 
sigDiDg  and  sealing  of  the  exceptions.  { Walton 
V.  United  States.  9  Wheat..  651;  Ez-parte Brad- 
atreei,  4  Pet.,  108,  107;  Brawn  v.  ClaTke,  4 
How.,  15.) 

The  defendant  ia  error  will  argue  upon  the 
whole  case,  that  the  agreement  of  William  H. 
F.Turqerto  send  his  8bipmentatoOray&8on. 
to  pay  off  the  advance  of  $13,000,  and  wba^ 
ever  else  he  might  be  allowed  to  draw  for,  was, 
no  part  of  the  bond  or  of  the  consideration' 
npon  which  tbe  plaintiffs  in  error  joined  in  It; 
but  a  stipulation  made  afterwards  to  Ifatee,  not 
by  him.  for  hia  benefit,  nor  that  of  Turner  and 
hla  suretieb;  that  it  in  no  way  precluded  Yates 
from  making  subsequent  advances,  or  pledged 
him  to  appropriate  tbe  proceeds  of  the  meat 
first  to  the  $1S,000  loan;  but.  on  the  contrary, 
expressly  provided  for  further  advances  and 
their  payment :  that  whether  Harry  F.  Turner 
signed  himself  "agent"  or  not  to  the  $5,733 
draft,  made  no  difference  whatever,  provided 
Yatesaccepted  and  paid  Uie  same  In  good  faith, 
on  a  pledge  of  the  meat;  that  i^tever  be  the 
shape  of  the  transactions,  it  is  manifest  that  the 
original  loan  was  to  have  been  made  to  Harry 
F.  Turner,  on  the  terms  of  his  letters  to 
Messrs.  Gray;  that  bonds  to  that  effect  were 
drawn  with  the  knowledge  of  Purvis  and 
Thomas;  that  the  substitution  of  William  H. 
F.  Turner  was  only  as  to  the  loan  of  $13,000, 
and  was  made  for  the  benefit  of  Hanj  F, 
Turner,  without  the  participation  of  William, 
who  was  in  Chattanoogo,  and  at  tbe  request  of 
the  sureties,  against  the  remonstrance  ol  Yates' 
attorney;  that  Harry  F.  Turner  was  agent  of 
William  and  manager  of  tbe  whole  business.  Its 
properly  and  correspondence,  with  the  privity 
and  at  the  desire  of  the  sureties;  if  he  com- 
mitted a  fraud  en  Yates,  or  on  them,  they  must 
bear  the  burden,  as  he  was  of  their  selection; 
and  that  they  are  under  no  circumstances  enti- 
tled to  have  carried  to  the  credit  of  the  bond 
more  than  the  amount  given  by  the  jury;  that 
is  to  say,  the  margin  left  of  the  proceeds  of  the 


shipments,  after  allowing  for  the  usual  stipu- 
lated advances. 

Mr.  JiisUee  CartU  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  Slates  for  the  District  of  Mary- 
land. The  action  was  debt  on  the  bond  of  tne 
plaintiffs  in  error,  the  condition  of  which  was 
as  follows: 

Whereas  the  said  Joseph  C.  Yates  is  about 
to  lend  and  advance  to  William  H.  F.  Turner 
the  sum  of  $13,000.  in  such  sums  and  at  such 
times  as  the  said  William  may  designate  and 
appoint;  which  designation  and  appointment 
*and  advances  it  is  hereby  agreed  shall  [*2  SS 
be  evidenced  by  notes  drawn  by  tbe  said  Will- 
lam  in  favor  of  the  said  Harry  F.  Turner, 
agent,  and  by  the  latter  Indorsed,  or  by  drafts 
drawn  by  the  said  William  H.  F.  Turner  in 
favor  of  the  said  Harry  F.  Turner,  agent,  on, 
and  accepted  or  paid  by  the  said  Yates,  in- 
dorsed by  said  Harry  F. 

And  whereas,  the  said  HanrF.  Turner.  Ster- 
ling Thomas,  and  James  F.  Purvis,  have 
agreed,  as  the  consideration  for  the  said  loan, 
to  secure  the  said  Tates  the  payment  of  the  sum 
of  $6,000,  and  interest  thereon,  part  of  the  said 
loan ;  and  the  said  Harry  F.  Turner,  with  Rob- 
ert Turner  and  Absalom  Hancock,  have  en- 
tered into  a  bond  similar  to  this,  for  the  pay- 
ment of  the  other  $6,000  and  interest. 

Now.  tbe  condition  of  the  above  obligation 
is  such,  that  if  the  smd  William  H.  F.  Turner, 
at  the  expiration  of  twelve  months  from  tbe 
date  hereof,  shall  well  and  truly  pay  to  the 
said  Joseph  0.  Yates,  his  executors,  admlnia- 
trators  or  assigns,  all  such  sum  or  sums  of 
money  as  may  be  owing  to  the  said  Yates,  by 
the  said  William  H.  F.  Turner,  evidenced  as 
aforesaid,  at  the  said  expiration  of  the  said 
twelve  months,  or  in  case  the  said  William  H. 
F.  Turner  should  fail  or  omit  to  pay  said  snm 
or  sums  of  money,  at  said  time,  if  the  said 
Sterling  Thomas  and  James  F.  Purvis,  or  either 
of  them,  shall  well  and  truly  pay  to  the  said 
Yates,  his  executors,  administrators  or  assigna. 
so  much  of  said  sum  or  sums  of  money  as  may 
then  be  owing,  as  shall  amount  to  $0,000  and 
iDterest.  in  case  bo  much  be  owing.,with  fnll 
legal  interest  thereon,  or  such  sum  or  sums  of 
money' as  may  be  owing,  with  interest  thereon* 
in  case  the  same  should  amount  to  lees  than 
$6,000.  then  this  obligation  to  be  null  and  void, 
otherwise  to  remain  In  full  force  and  virtue  in 
law.  Habrt  F.  Tdrmer,  [bkal.1 

Stbrliho  Thomas,  [bRal-I 
James  F.  Pdrvis.  [bbal.] 

The  defense  was  Uiat,  seven  hundred  boxes 
of  bacoQ  had  been  consigned  by  W  illiam  Tamer 
to  Oray&  Co.,  in  London,  for  sale,  and  hav- 
ing been  sold,  the  whole  of  its  proceeds  ought 
to  be  credited  against  the  advance  of  $12,000 
mentioned  in  the  condition  of  the  bond.  The 
plaintiff  did  not  deny  that  the  merchandise  was 
received  by  Oray  ft  Co.  for  sale,  and  sold  by 
them,  but  hinted  that  the  property  beloiwed 
to  Harry,  and  not  to  William  Turner,  ana  so 
no  part  of  its  proceeds  were  thus  to  be  cred- 
ited; and  that,  if  bound  to  credit  any  part  of 
these  proceeds,  there  was  first  to  be  deducted 
the  amount  of  a  draft  for  $5,733,  drawn  by 
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Harry  Turner  on  the  plaintiff  speciflcally 
Against  this  property,  whlcii  draft  the  plainliS 
was  admiUed  to  have  accepted  and  paid. 
23*1    *Upon  this  part  of  the  case,  the  Dis- 
trict Judge  who  presided  at  tiie  trial  ruled : 

"  If  the  jurv  believe  that  defendanta  executed 
and  deliverea  the  bond  now  sued  upon,  and 
that  Harry  F.  Turner,  in  the  transactions  after 
occurring,  in  relation  to  the  bacon  at  Chatta- 
nooga, was  either  the  principal  in  suchatrans- 
actions,  or  acted  as  agent  of  William  H.  F. 
Turner,  then  defendants  are  entitled  only  to  be 
credited  for  one  half  the  net  amount  of  the 
abipments  of  bacon  made  by  them,  after  de- 
ducting from  the  proceeds  of  sales  of  such  ba- 
«OD,  all  liene  thereon,  including  in  such  liens  the 
draft  of  $5,783  drawn  as  an  advance  on  such 
bacon  " 

This  ruling  having  been  excepted  to,  eeveral 
objections  to  iu  correctness  have  been  a^;ed  at 
the  bar  by  the  counsel  of  the  plaintiffs  in  error. 

The  first  i^s,  that  the  bond  does  not  show  the 
advances  were  actually  made,  and  therefore  the 
Judge  ought  to  have  directed  the  jury  to  inquire 
concerning  that  fact.  It  is  a  sufficient  answer 
to  this  objection  to  state  what  the  record  shoivB, 
that  in  the  courseof  the  trial,  the  plaintiff,  hav- 
ing put  in  evidence  drafte  corresponding  with 
those  mentioned  in  the  bond,  amonptrng  to 
413,000,  the  defendants  admitted  th^r  genu- 
ineness, and  that  they  were  all  paid  at  the 
times  noted  thereon.  The  fact  that  the  f  12,- 
OOO  was  advanced  was  not  therefore  in  issue 
between  the  parties,  and  there  was  no  error  in 
not  directing  the  jury  to  inquire  concerning  it. 

It  is  further  objected  that  in  his  Instruction 
to  the  jury  the  judge  assumed  that  the  draft  of 
■$6,788  was  drawn  against  this  consignment,  in- 
Bt^  of  leaving  the  jury  to  find  whether  it  was 
«o  drawn.  The  draft  itself  and  the  letter  of 
advice  were  in  the  case.  The  draft  requested 
"the  drawee  to  "charge  the  same  to  account  as 
advised."  The  letter  of  advice  states:  "I  have 
this  day  drawn  on  you  at  ninety  days  for  $6.- 
-783,  bdng  tl0.60  per  box  on  044  boxes  singed 
bacon,  &c.  This  was  a  part  of  the  mercban- 
■diae  In  omtroversy.  It  was  clearly  within  tlie 
'  province  of  the  court  to  interpret  these  written 
papers,  and  Inform  the  jury  whether  tbey 
showed  a  drawing  against  this  property.  When 
a  contract  is  to  be  gathered  from  a  commercial 
•correspondence  which  refers  to  material  ex- 
traneous facts,  or  only  shows  part  of  a  course 
'Of  dealing  between  the  parties,  it  is  sometimes 
necessary  to  leave  the  meaning  and  effect  of  the 
letters,  in  connection  with  the  other  evidence, 
■to  the  jury.  {Brown  v.  MeOran,  14  Pet.,  498.) 

Bui  this  was  not  such  a  case;  and  we  think 
the  judges  rightly  informed  the  jury  that  this 
draft  was  drawn  against  this  property.  Wheth- 
-er,  twing  so  drawn,  it  hoand  the  property  and 
its  proceeds,  so  that  in  tbia  action  Its  amount 
24*]  was  to  be  deducted  therefrom,  depended 
upon  other  considerations,  which  are  exbibited 
in  the  other  part  of  the  instruction.  Assuming, 
what  we  shall  presently  consider,  that  there 
was  evidence  from  which  the  jury  might  find 
that  Harry.who  drew  the  draft,  waseitber  him- 
self tlie  owner  of  the  property,  and  so  the  prin- 
^al,  or  if  not.  that  he  was  the  agent  of 
William,  there  can  be  no  doubt  of  the  correa- 
ness  of  this  instruction,  unless  there  was  some- 
thing in  the  case  to  ahow  that  the  owner  of  the 
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consignment  could  not  bind  its  subject  by  a  drilft 
made  and  accepted  on  the  faith  of  it.  This  is 
not  to  be  presumed;  and  if  the  two  defendants, 
who  were  sureties  on  this  bond,  assert  that  ther 
bnd  n  right  to  have  the  whole  of  the  proceeds 
of  liiiw  property  appropriated  to  the  repayment 
of  the  lutvaoce.  of  |13,000,  for  which  tbey 
were  in  part  liable,  it  was  incumbent  on  them 
to  prove  that  the  ordinary  power  of  a  consign- 
or, by  himself,  or  bis  agent,  to  draw  against 
his  property,  with  the  consignee's  consent,  was 
effectually  restrained  by  some  contract  with 
the  sureties,  or  of  which  they  could  avidl 
themselves.  We  have  carefully  examined  the 
evidence  on  the  record,  and  are  unable  to  dis- 
cover any  which  would  have  warranted  the 
jury  in  finding  such  a  contract 

The  bond  itself  contains  no  intimation  of  it. 
And  although  the  evidence  tends  to  prove  that 
the  sureties  had  reason  to  expect  that  bacon 
would  be  packed  and  sent  to  Gray  &  Co.,  and 
that,  through  such  oondgnments,  the  advance 
of  $12,000  might  be  partly  or  wholly  repaid, 
they  do  not  ^ppear  to  have  stipulated  or  un- 
derstood that  William  was  to  have  no  advance 
on  such  property.  Indeed,  the  real  nature  of 
the  transaction  seems  to  have  l)een  that  the 
bond  was  taken  to  rover  an  ultimate  possible 
deficit,  after  the  property  should  have  been 
sold  and  all  liens  satisfled;  leaving  William, 
their  principal,  free  to  create  such  liens  as  he 
might  find  expedient  in  the  coarse  of  the  busi- 
ness. 

We  are  also  of  opinion  that  there  was  evi- 
dence in  the  case,  from  which  the  jury  might 
find  that  Harry  was  held  out  to  the  plwit- 
iff,  by  William,  as  his  agent,  as  well  for  the 
purpose  of  drawing  against  this  property  as 
for  other  purposes.  The  letter  from  William 
Turner  to  the  plaintiff  of  the  14th  November, 
1840,  and  the  agreement  of  Harry  appended  to 
it,  tend  strongly  to  prove  this.  Tbey  are  as 
follows: 

"  Chattanooga,  Tenn.,  Nov,  14,  1849. 
Mr.  Joa.  0.  Yatbs: 

Dear  Sir:  In  consideration  of  the  advance  of 
112,000  made  me  by  you  for  the  purpose  of 
packing  meats  for  the  Gngllsh  market.  I  here- 
by bind  myself  to  make  my  whole  shipments, 
of  whatever  kind  they  may  be,  to  your  friends 
In  'London  or  Liverpool,  Messrs.  B.  [*25 
Charles  T.  Gray  &  Son,  for  the  entire  season, 
or  longer,  till  such  advance  shall  have  been 
paid  off,  together  with  any  other  that  I  may  be 
permitted  to  draw  for. 

I  am,  dew  ur,  yonr  most  obedient  servant, 
W.  H.  P.  TimNBR. 

I  agree  to  see  the  above  carried  out  in  good 
faith,  and  bind  myself  for  Uie  due  fulfillment 
of  it.         Harrt  F.  Tukneb.  Agent  of 

W.  H.  F.  TUHMBR." 

^It  thus  appears  that  further  advances  to 
"William  were  contemplated  as  a  part  of  the  ar- 
rangement with  him,  and  Harry,  as  agent  of 
William,  was  to  see  the  whole  arran^ment 
carried  out  upon  his  personal  responsibiUty.  if, 
as  Uiese  wituessee  show,  Harry  was  agent  for 
WilUam  for  carrying  out  the  whole  arrange- 
ment, and  further  drawing  was  contemplated 
as  a  part  of  it,  it  necessarily  follows  he  was  bis 
agent  thus  to  draw.  It  is  shown  by  the  corres- 
pondence that  Harry  had  the  sole  charge  of 
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stftting  the  property  down  to  the  seaboard 
from  me  interior  and  of  shippiog  it;  and  that 
he  had  iacurred  large  debts  on  account  of  it; 
and  floally,  William  Turner  has  not,  so  far  as 
appears,  repudiated  his  act  In  drawing,  and  the 
defendanta  now  claim  the  benefit  of  a  consign- 
ment, on  the  faith  of  which  tiie  draft  in  ques- 
tion was  accepted. 

Under  thef^e  circumstances  our  opinioD  Is 
that  it  was  not  improper  for  the  judge  to  leave 
it  to  the  Jury  to  find  whether  Harry  was  the 
agent  of  William,  if  he  were  not  himself  the 
owner  of  the  properQr.  Nor  do  we  think  these 
two  states  of  fact  present  such  inconsistent 
grounds  as  ought  not  to  have  been  submitted 
to  the  jury.  U  is  true  Harry  could  not  be  at 
the  same  time  principat  and  agent;  but  it  often 
happens  in  courts  of  justice  Uiat  a  right  may 
be  presented  in  an  alternate  form  or  upon  dif- 
ferent grounds. 

It  one  party  has  dealt  with  another  aa  an 
agent,  it  would  be  strange  if  the  transaction 
should  be  held  invnlid  because  it  is  proved  on 
the  trial  be  was  principal — and  i  eonverao.  The 
sulKtanti&l  question,  in  such  a  case,  is  a  ques- 
tion of  power  to  do  such  an  act;  and  this  power 
may  be  shown,  either  by  proving  that  he  had 
it  in  his  own  right  or  derived  it  from  another. 
Of  course  there  may  be  cases  where  the  allega- 
tions uf  tbe  parties  on  the  record  restrict  them 
to  one  line  of  proof;  and  there  may  be  others 
in  which  the  court,  to  guanl  against  surprise, 
should  not  allow  a  party  to  open  one  line  of 
proof,  and  in  the  course  of  the  trial  slmndon  it 
and  take  an  inconsistent  one.  But  this  last  is  a 
matter  of  practice,  subject  to  the  sound  discre- 
tion of  the  court,  and  not  capable  of  revision 
here  upon  a  writ  of  error. 
26*1  *We  bold  the  second  instruction, 
whtcn  involved  tbe  merits  of  the  case,  to  be  cor- 
rect. 

The  other  bills  of  exception  relate  chiefly  to 
questions  of  evidence. 

In  the  course  of  the  trial  tlie  defendants  in- 
troduced a  witness,  who  testified  that  he  made 
out  an  invoice  of  the  700  boxes  of  bacon,  and 
sent  it  by  mall  to  the  plaintiff,  who  was  the 
agent  of  Qrav  &  Co.,  to  whom  the  property 
was  coubigned.  in  London. 

The  defendants  then  called  on  the  plaintiff  to 
produce  this  invoice  under  the  following  agree- 
ment: 

"  It  is  agreed  between  the  plidntlff  and  de- 
fendant in  this  cause,  that  either  party  shall 
produce,  upon  notice  at  the  trial  table,  any  pa- 
pers which  may  be  In  his  possession,  subject  to 
all  proper  legal  exceptions  as  to  their  admissi- 
billtjr  or  effect  as  evidence;  and  that  hand- 
writmg,  where  genuine,  shall  be  admitted 
without  proof. 

8.  T.  Walt,ib,  for  plaintUb, 
Bbnj.  C.  Bahkoll,  for  defendants." 
The  plaintiff  said  the  invoice  was  not  in  his 
possesKiuu.   The  defendants  then  offered  to 

{>rove  its  contents.  But  the  court  was  of  opin- 
on  it  was  to  be  presumed  the  invoice  had  gone 
to  the  consignees  in  London,  who  were  compe- 
tent witnesses  to  produce  the  original;  and 
therefore  parol  evidence  of  the  contents  of  the 
paper  was  excluded. 

This  ruling  was  correct  So  far  as  appears, 
this  was  tbe  only  Invoice  made.  Every  con- 
sigoment  of  merchandise,  r^ularly  made,  re- 
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auires  an  invoice.  It  is  tbe  universal  usage  of 
le  commerelal  world  to  send  one  to  Uie  con- 
signee. The  revenue  lawsof  our  own  countiy, 
and  we  beHeve  of  all  countries,  assume  the  ex- 
iBtence  of  such  a  document  In  the  bands  oi  flu 
condgnee  on  the  arrival  of  the  merchandise. 
It  was  the  clear  duty  of  tbe  plaintiff,  when  he 
received  the  Invoice,  tosendit  to  theconsigneei 
in  London.  The  presumption  whs  that  he  had 
done  what  Is  usually  done  in  such  cases,  and 
what  his  du^  required.  If  the  paper  was  in 
the  hands  of  tbe  consignees  in  London,  sec- 
ondaty  evidence  was  not  admissible.  For  it 
was  not  within  the  written  agreement  to  pro- 
duce papers,  wblch  applied  only  to  those  in 
the  possession  of  the  plaintiff;  and  though  the 
plaintiff  was  an  agent  of  those  consignees,  vid 
eeeros  to  have  been  suing  for  their  l^oeflt,  yet 
aside  from  the  written  agreement  they  must  be 
treated  either  as  parties  or  third  persons.  Has 
parties,  they  were  entitled  to  notice  to  inodoce 
the  paper;  If  as  third  persons,  their  depod- 
tions  should  have  been  taken,  or  some  proper 
attempt  made  to  obt^n  it.  This  also  duposes 
of  the  fifth  exception;  because,  if  the  evioence 
in  the  cause  had  some  tendency  to  prove  the 
document  had  been  retained,  the  offer  of  the 
plaintiff  to  prove  the  contrary,  and  the  election 
by  "the  defendants  to  rest  their  motion 
for  the  admission  of  the  parol  evidence  upon  a 
cont^exsion  that  the  fact  was  as  the  plaintiff  of- 
fered to  prove  it.  innteuil  of  first  calling  fortbst 
proof,  miiRl  preclude  tbem  now  from  objecting 
that  the  proof  was  not  given. 

The  second  exception  relatea  to  the  admis- 
(■ion  of  ceriain  correspondence  rejecting  this 
property  between  tbe  plaintiff  and  Harry  Turn- 
er and  Messrs.  Gadsden  &  Co..  of  Cbarleston, 
S.  C,  before  the  property  was  shipped  to  Loo- 
don,  and  also  the  accounts  of  sales  of  the  prop- 
erty, which  were  introduced  by  tbe  plaintiln 
for  tbe  purpose  of  showing  that  they  were 
dealing  with  Harry  Turner  as  principal,  and 
under  a  separate  contract  with  him.  We  have 
no  doubt  of  the  admissibility  of  this  evidence 
for  the  purpose  for  which  it  was  offered. 
Whether  Harry  was  principal  or  agent,  it  wss 
competent  and  important  for  the  ptaiotiff  to 
prove  that  he  was  dealt  with  and  treated  as  a 
principal;  and  there  could  be  no  better  evidence 
of  it  than  the  correspondence  concerning  the 
transaction.  -On  the  trial  of  a  commercial  c»un 
such  a  correspondence  Is  not  only  generally  ad- 
mlraible,  but  it  is  often  the  highest  evidence  of 
the  nature  of  the  acts  of  the  [nrties  and  the  ca- 
pacities in  which  they  acted  and  the  relations 
they  sustain  to  each  other.  It  must  be  observed 
,  that  the  plaintiff,  in  one  aspect  of  his  case,  had 
three  things  to  prove.  First,  that  there  was  a  dis- 
tinct arrangement  with  Harry  to  ship  property 
to  Oray  &  Son  and  receive  advances  on  it. 
Second,  that  tbe  plaintiff  and  Gray  &  Son  acted 
on  the  belief  that  this  consignment  was  made 
under  that  arra'ngement.  Third,  that  in  point 
of  fact  this  consignment  was  made  by  Hariy 
on  his  own  account,  and  not  on  hccoudi  of 
William.  And  evidence  showing  that  Hany, 
being  In  possession  of  the  property,  consigned 
it  to  them,  accompanied  or  preceded  by  such 
letters  as  showed  the  consignment  to  be  for  his 
own  account,  was  clearly  admissible  upon  racb 
of  these  points.  It  is  true  it  might,  nevertbe- 
leaa  be  the  property  of  William,  and  really 

BoiUBD  je. 
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sent  for  his  account,  but  that  was  a  question  for 
thejury  upcm  the  whole  evidence. 

The  third  exception  relates  to  the  admlsritm 
of  the  tostimony  of  Mr.  Thomas  respecting 
certain  declarations  made  to  him  hj  Mr.  Waid. 
We  do  not  deem  it  ijeceaaary  to  detail  the  evi- 
dence, it  twing  sufflcient  to  fiay,  tbat  so  far 
as  these  declarations  were  made  in  the  presence 
of  all  the  defendants,  th^  were  of  such  a 
character,  and  made  under  Buch  circumstances, 
as  imperatively  to  have  required  them  to  deny 
Uieir  correctness  if  they  were  untrue ;  and  there- 
fore they  were  clearly  admissible.  So  far  as 
Mr.  Ward's  declarations  were  made  to  Mr. 
Teackle,  when  the  defendants  were  not  ptesent, 
they  are  stated  to  have  been  merely  a  repetition 
of  bis  former  statements. 
88*]  *Tbe  judge  left  them  to  the  Jury  with 
Uie  following  untnictions: 

"  If  the  jury  And  that  W.  J.  Ward.  Esq., 
was,  in  his  communication  with  the  plaintifra 
counsel,  accompanied  by  the  defendants,  aod 
that  defendants  referred  plaintiff's  counsel  to 
said  Ward  to  adjust  and  settle  the  differences 
between  them,  that  said  defendants  are  bound 
1^  the  acts  and  declarations  of  sidd  Ward,  al- 
though he  was  only  retained  by  H.  F.  Turner 
as  such,  unless  such  limitations  of  retainer  were 
stated  to  plaintiff  or  his  counsei." 

This  was  suiBciently  favorable  to  the  defend- 
ants. It  was  really  oi  no  importance  whether 
Mr.  Ward  was  counsel  for  one  or  all  the  de- 
fendants, if  they  united  in  referring  Mr.  Thomas 
to  bim  to  adjust  the  mode  of  preparing  Uie 
papers;  and  in  our  opinion,  there  was  evidence 
from  which  the  jury  might  find  such  an  author- 
ity to  have  bf»n  given  by  the  defendants 
jointly. 

We  consider  the  fourth  exception  untenable. 
If  it  was  usual  to  pay  a  commission  for  such 
services,  it  was  properly  charged  in  tbls  case, 
there  being  no  evidence  to  show  that  there  was 
a  special  agreement  to  render  the  servicea  with- 
oat  pay,  or  for  less  than  the  customaiy  com- 
miasion. 

The  sixth  exception  was  taken  on  account  of 
the  admission  of  the  testimony  of  Mr.  Teackle, 
and  certain  tetters  of  Gray  &  Co.  and  Harry 
Turner.  The  former  has  alrrady  been  dis- 
posed of  In  considering  the  third  exception,  and 
tbe  latter  in  considering  the  second  exception 
respecting  tbe  correspondence  of  Harry  Turner, 
most  of  the  observations  upon  which  are  appli- 
cable to  these  letters. 

The  remaining  bill  of  excepUons  tfi  in  the 
following  words: 

"  Upon  the  further  trial  of  this  case,  after  the 
Instructions  prayed  for  had  been  argued,  and 
tbe  court  had  decided  to  refuse  the  same,  and 
had  granted  the  two  instructions  set  out  on  the 
defendants'  seventh  exception,  the  defendants' 
counsel  having  prepared  out  of  court  their  ex- 
ceptions thereto,  and  to  the  other  points  of  law 
ruled  by  the  court  and  excepted  to  during  this 
trial  immediately  after  the  court  had  so  de- 
fied, and  before  the  bailiff  to  the  juiy  was 
sworn,  or  the  jury  had  withdrawn  from  the  bar 
of  the  court,  presented  their  said  exceptions, 
and  moved  the  court  to  sign  and  seal  tbe  same 
before  the  verdict  should  he  rendered ;  but  tbe 
court  refused  so  to  do,  and  refused  to  consider 
the  said  exceptions,  or  either  of  them,  under 
Howard  16. 


the  rule  of  that  court,  November  26th.  1646. 
at  the  November  Teim  thereof. 

Ordered,  tbat  whenever  either  party  shall  ex- 
cept to  any  opinion  given  by  the  court,  tbe  ex- 
ception shall  be  stated  to  the  court  before  the 
Iiailiff  to  the  jury  is  sworn,  and  the  bill  of  ex- 
ceptions afterwards  drawn  out  in  writing,  and 

{>resented  to  tbe  court  diuring  the  term  at  wblch 
t  is  reserved;  otherwise  it  wUI  not  be  sealed  by 
the  court." 

*In  Waiton  v.  T/u  United  Statet,  9  [*a9 
Wheat.. 657,  this  court  said,  "we  do  not  mean  to 
say  (and  in  point  of  practice  we  know  It  to  be 
otherwiBe)  that  the  bill  of  exceptions  should  be 
formally  drawn  and  signed  before  the  trial  is 
at  an  end.  It  will  be  sufficient  if  the  exception 
be  taken  at  tbe  trial  and  noted  by  the  court 
with  the  requisite  certainty,  and  it  may  aftv- 
wards,  according  to  the  rules  of  the  court,  be 
reduced  to  form  and  signed  by  the  judge;  and 
so  in  fact  is  the  general  practice.  But  in  all 
such  cases  the  bill  of  exceptions  is  signed  nune 
pro  tune,  and  it  purports  on  its  face  to  be  the 
same  as  if  it  had  been  reduced  to  form  and 
Mgned  during  the  trial ;  and  it  would  be  a  fatal 
error  {f  it  were  to  appear  otherwise:  for  the 
original  authority  under  which  bills  of  excep- 
tion are  allowed  has  always  been  considered  at 
restricted  to  matters  of  exception  taken  pending 
the  trial  and  ascertained  before  the  verdict." 

To  what  was  tiiere  said,  this  court  has  steadily 
adhered.  (4  Pet.,  106;  11  Pet.,  185;  4  How., 
15.)  The  record  must  show  that  the  exception 
was  taken  at  tbat  stage  of  the  trial  when  its 
cause  arose.  The  time  and  manner  of  placing 
tbe  evidence  of  the  exception  formally  on  the 
record  are  matters  belonging  to  the  practice  of 
the  court  in  which  the  trial  is  held.  The  con- 
venient despatch  of  business,  in  most  cases, 
does  not  allow  the  preparation  and  signature  of 
bills  of  exceptions  during  the  progress  of  a  trial. 
Their  requisite  certainty  and  accuracy  can 
hardly  be  secured,  if  any  considaable  d^y 
afterwards  be  permitted :  and  it  Is  for  eadi  court 
in  which  cases  arc  tried  to  secure,  by  its  rules, 
that  prompt  attention  to  tbe  subject  necessary 
for  the  preservation  of  the  actual  occurrences 
on  which  the  validity  of  the  exception  depends; 
and  so  to  administer  those  rules  that  no  artifi- 
cial or  imperfect  case  shall  be  presented  here 
for  adjudication,  Tbe  rule  of  the  Circuit  Court 
/or  the  District  of  Maryland  Is  unobjectionable, 
and  this  ex(»pU(m  is  overruled. 

7%e  judgment  ^Ou  OlreuU  Ctntrt  it  t^fftmud^ 
teith  eo*U. 

ORDER. 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit 
Court  of  the  United  Slates  for  tbe  District 

of  Maryland,  and  was  ar^ed  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  tbe  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  bereby  aHirmed,  with  costs  and 
interest  until  paid,  at  the  same  rate  per  annum 
tbat  similar  judgments  l>ear  in  the  courts  of 
the  Stale  of  Maryland, 

Clted-20  How..  ^  480:  S  Blsok„  068;  8  WaU..  888; 
20  WaU.,  418;  8  Otto.,  SOB  Benn„  86;  11  Bank 
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30»]  •JOHN  C.  TERGER,  ^Ij«ifla«(. 

V. 

WILLIAM  H.  JONES  ahd  ROBERT  S. 
BRANDON,  Execulora  of  Whjjak  Bban- 

DDN,  Deceased. 

Ward  of  acting,  but  not  legal  guardian,  cannot 
reteind  eonlraet  for  land  bought  in  tnut  and 
recoter  amount  paid — rane^. 

When  a  peraon  who  waa  actlner  as  guardian  to  a 
minor,  but  witbout  ooy  legal  autbority.  being  In- 
■debted  to  the  minor,  contracted  to  purchase  real 
estate  for  thu  benefit  of  bis  ward,  and  transferred 
ble  own  property  In  part  payment  therefor,  the 
ward  cannot  claim  to  receive  from  the  vendor  the 
amount  of  property  so  transferred. 

He  can  either  oompletethe  purchase  by  paying 
the  balance  of  the  purchase  money,  or  set  aside  the 
■contract  and  look  io  his  guardian  for  re-lmburae- 
meoi :  but  In  the  absence  of  fraud,  be  cannot  com- 
pel the  vendor  to  return  miob  part  of  the  purchase 
money  u  bad  been  paid  by  the  guaidten. 

THIS  was  an  appeal  from  the  Dbblct  Court 
of  the  Uoited  States  for  the  Northern  Dis- 
trict of  Alabama,  sitting  as  a  court  of  equitj. 

It  was  a  bill  filed  by  John  O.  Terg«r,  a 
minor,  suing  by  bis  next  friend,  against  Will- 
iam BrandoD  in  bis  lifetime,  and  afto*  his  death 
revived  against  bis  executors. 

The  material  facta  in  the  case  were  not  dis- 
puted; but  the  controversy  depended  upon  the 
•construction  put  upon  those  facts. 

In  1886.  Albert  Yerger.  the  father  of  the  ap- 
pellant, and  a  citizen  of  Tennensee,  made  a 
nuncupative  will  and  died.  In  this  will  he  ex- 
pressed his  desire  tbat,  with  certain  exceptions, 
All  his  property  should  be  equally  divided  be- 
tween his  wife  and  son.  There  was  also  thb 
clause  in  it;  and  be  also  stated  he  wished  CoL 
James  W.  Camp  to  manage  bis  plantation,  and 
to  have  discretional^  power  as  to  its  manage- 
ment, and  to  sell  it  if  he  thought  it  most  bene- 
dcial  to  do  so;  and  he  desired,  and  declared  his 
will  to  be,  that  his  son  should  have  his  planta- 
tion. 

Camp  removed  Into  Madison  County.  Ala- 
bama, at  some  period  which  is  not  exactly 
«tated  in  the  record,  but  probably  about  1887. 
He  carried  with  bim  some  eight  or  ten  i^roes, 
which  belonged  to  the  bov. 

In  August,  1842,  and  llay,.  184S,  Camp  exe- 
cuted two  deeds  of  trust  to  James  W.  McOlung, 
for  the  benefit  of  certain  creditors. 

On  the  Uth  of  August,  1843,  McClung  had 
A  sale  of  the  property,  when  William  Brandon 

Eurchased  the  tract  of  land  upon  which  Camp 
red,  conlaininr  960  acres. 
On  the  28d  of  August,  184S,  Camp  made  on 
arrangement  with  Brandon  to  this  effect,  viz.: 
tbat  Camp  should  repurcliase  the  land  from 
Brandon  for  fH.OOO,  give  his  note  for  that  sum 
pHvable  in  two  years  with  interest,  and  convey 
^i*J  certain  ^property  to  him  as  security. 
Brandon,  on  bis  part,  gave  to  Camp  a  bond  of 
•conveyance. 

The  language  mode  tiee.of  in  these  instru- 
ments was  as  Killows: 

Id  the  first  it  is  said,  "  Whereas  the  said 
James  W.  Camp,  as  guardian  of  said  John  C. 
Yerger,  and  for  the  benefit  of  said  John  C. 
Yerger,  hath  this  day  purchased.  &c.. 

The  note  was  as  (c^ows : 


"  HUHTSVILLB,  Augtut  2S,  1848. 
Within  two  years  from  the  date  above.  I, 
James  W.  Camp,  as  guardian  of  John  C.  Yer- 
ger, promise  to  pay  William  Brand(»i  |8.000 
with  interest  from  date,  being  the  atnooDt 
which  I,  as  guardian,  have  agreed  io  give  the 
said  WUIiam  Brandon  for  the  tract  of  luid 
whereon  I  now  Uve,  for  the  benefit  of  said  John 
C.  Yerger. 

In  testimony  whereof  I  hereunto  set  my  hand 
and  seal.  James  W.Camp,  [seal.]" 

The  conveyance  to  Brandon  to  secure  the 
alwve  note  included  a  considerable  amount  of 
personal  property,  and  ran  as  follows: 

To  have  and  to  hold  all  the  above-described 
property  to  ^d  William  Brandon,  his  execu- 
tors, administrators  or  assigns,  forever.  Upoo 
tnut,  nevertheless,  that  said  Brandon  ^all  take 
immediate  possession  of  all  the  above-described 
properly;  that  he  shall  gather  said  crops  s&d 
sell  them,  and  all  the  other  property  above  de- 
scribed, either  at  public  or  private  sale,  as  nta; 
appear  Iwst,  for  ready  money;  that  said  Bnn- 
doD  may  retain  out  of  the  proceeds  of  sales  rea- 
sonable compensation  for  bis  trouble  and  ex- 
pense in  executing  the  trust  hereby  created; and 
the  said  Brandon  shall  apply  the  residue  of  ssid 
proceeds  to  the  payment,  as  far  as  they  will  ex- 
tend, of  the  debts  first  above  mentioned,  all  to 
be  done  as  early  as  practicable;  and  the  Htd 
William  Brandon  hereby  covenants,  to  asd 
with  the  said  James  W.  Camp,  tbat  he,  the  taid 
William  Brandon,  will  faithfully  execute  the 
trusts  above  reposed  in  him.  but  without  beiog 
responsible  for  losses  beyond  Iiis  control. 

From  August,  1843.  to  January,  1845.  Bran- 
don continued  to  make  sales  of  the  property, 
sometimes  at  public  auction  and  sometimes  it 
private  sale. 

On  the  first  of  Januair.  1844,  Camp  nude 
out  an  account  between  himself  and  Yerger,  b; 
which  it  appeared  tbat  he  owed  Y'erger  on  thit 
day  (chiefly  for  the  hire  of  negroes),  $8,017.29. 

In  1845  Camp  died  iusolTeot. 

On  tlie  4th  of  October.  1847,  Yerger  filed  Jut 
bill,  reciting  moat  of  the  above  facta,  and 
changing, 

*That  Camp,  as  guardian  of  compl:iin-  [*S2 
ant,  contracted  on  ^  28d  of  August.  1843. 
with  the  defendant,  to  purchase  of  defendant 
for  the  use  of  complainant,  certain  real  eetsle 
mentioned  in  the  bond  of  conveyance,  executed 
by  defendant  to  Camp,  as  guardian.  Thecon- 
piainact  charges  tbat  Camp  bad  do  autbtffii^ 
by  the  laws  of  Alabama  to  conTett  bia  wanli 
personaf  into  real  estate,  M  least  without  the 
direction  of  a  court  of  equity,  which  was  not 
obtained ;  and  that  sidd  contract  was  prejodkal 
to  the  complainant,  as  the  property  was  not 
worth  more  than  half  of  what  Camp,  as  guard- 
ian, agreed  to  give  for  it;  ttiat  to  secure  ibe 
payment,  Camp,  on  the  23d  August.  1843,  exe- 
cuted a  deed  of  trust,  filed  with  the  WIL  Bj 
sales  of  property  under  this  deed  of  tnut,  and 
otherwise.  Camp  paid  the  defendant  $6,000  or 
$6,000  on  account  of  the  purchase,  and  Ute 
present  bill  alleges  tliat  these  payments  are  to 
be  regarded  in  equitv  as  payments  made  on  ac- 
count of  the  complainant,  and  out  of  funds  ia 
the  bands  of  Camp  as  his  guardian;  that  be  k 
entitled  to  have  the  contract  rescinded  and  the 
money  previously  paid  to  defendant  piU  is 
oomplalnant,  with  interest;  that  Camp  died  ia 
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Alabama  on  9lh  October.  1845,  wholly  in- 
BoWeat.  and  there  was  no  admlnistr^oQ  upon 
bu  eetate.  The  bill  further  states,  that  the  de- 
fendant claioM  a  large  balance  on  account  of 
the  contract,  for  which  compUoant  would  be 
reaponuble  hi  case  the  contract  is  binding. 

The  defendant,  William  Brandon,  put  in  his 
answer,  admitting  the  Exhibit  C  to  bill,  and 
the  sale  of  the  land,  and  the  contract  thereby 
abown:  and  also  Exhibit  D  to  bill,  the  deed  of 
trust  from  Camp  to  him,  stating  that  he  sold  all 
the  proper^  embraced  in  that  deed  (except  a 
few  arttelee  referred  to)  for  $6,284.28,  and  re- 
tained out  of  eald  proceeds,  agreeably  to  the 
prorlsions  of  the  deed,  $1,858.47,  as  a  reason* 
able  compensation  for  gatberiag  the  crops  and 
selling  the  property,  and  refers  to  his  Exhibit 
H.  as  his  account  of  sales,  with  his  charges  for 
expenses  and  trouble.  He  then  states,  that  a 
abort  Lime  after  the  execution  of  the  deed  of 
trust,  two  parties  having  execuUons  against 
Camp,  levied  upon  certain  articles  contained  to 
the  deed  of  trust;  for  which  they  and  the  sher- 
Iff  levying,  were  sued  by  the  defendant,  and 
judgment  for  $1,607.38  obtained  against  them, 
which  sum  ibe  defendant  collected;  but  be 
claims  that  counsel  fees  for  prosecuting  that 
matter,  the  amount  of  which  is  not  yet  ascer- 
tiUned,  should  be  deducted  from  the  amount  of 
the  judgment:  states  tluU,  with  these  ezoep- 
tkHU,  nothing  else  had  been  received  by  htm  on 
account  of  the  land,  and  there  sUl]  remained  a 
balance  due;  admits  that  Camp  died  insolvent; 
that  at  the  time  of  his  death,  and  for  many 
yetan  previous,  be  resided  in  Alabama;  he  died 
Intestate,  and  no  administration  bad  ever  been 
33*J  *laken  out  upon  bis  estate;  that  com- 
plainant's father  lived  in  Tennessee  and  there 
died,  while  the  complainant  was  quite  a  small 
boy,  and  that  he  is  a  minor;  that,  some  years 
ago.  Camp  brought  complainant  to  Alatuma, 
' '  where  he  kept  and  treated  him  as  a  member 
of  his  family,  and  seemed  to  control  him  and 
bis  property."  But  he  denies  that  Camp  was 
ever  appointed  gtiardian  of  the  complainant, 
either  by  any  court  or  Oie  will  of  the  father ;  or 
that  be  ever  was  bis  guardian.  The  contract 
for  the  land  and  the  deed  of  trust  securing  the 
purchase  money,  were  bolb  made  in  Alawuna, 
and  all  the  property  embraced  in  the  latter,  and 
sold  under  said  deed,  belonged  to  Camp  indi- 
Tidually,  and  not  in  the  capacity  of  guardian. 

He  slalea:  The  purchase  was  made  by  Camp, 
to  be  paid  for  out  of  bis  own  individual  prop- 
erty, and  not  out  of  that  of  complainant.  The 
land  was  worth  what  Camp  agreed  to  pay,  and 
there  was  no  fraud  contemplated  by  tbe  pur- 
ctiase  or  the  sale,  cither  on  the  part  of  Camp  or 
the  defendant.  He  insists  that  bis  lien  for  the 
halance  or  the  purchase  money  is  binding,  and 
avers  his  readlnefls,  upon  the  payment  of  the 
balance,  to  convey  the  land  aociniding  to  the 
oomtract;  suggesting  the  necessity  of  making 
Camp's  penonal  representative  a  party  to  the 
bUl,  and  denying  all  fraud  and  combination, 
prays  to  be  dismissed. 

On  the  17ih  November,  1853,  the  court  dis- 
missed the  bill  with  costs,  and  the  complainant 
appealed  to  this  court. 

The  cause  was  ar:gued  by  Mr.  R«Terdy 
Johnson  and  Mr  Roverdy  Johnson,  Jr., 
tor  the  appellant,  and  Mr.  Badger  for  the 
appelleea. 

Bqwasd  16,  JJ-  S.,  Book  14. 


The  counsel  for  the  appellant  made  the  fol- 
lowing points: 

1st.  The  UU  and  answer  showing  that 
Camp,  the  guacdian,  died  insolvent,  and  that 
there  was  no  admioistrtfion  upon  hit  estate, 
the  bill  is  QotdefecUveforwantof  hisperstHial 
representative  as  a  party.  (1  Story'sEq.  PI., 
sec.  dU 

3d.  The  relation  of  guardian  and  ward  sub- 
sisting in  fact  between  Camp  and  the  complain- 
ant (though  Camp  may  never  have  been  legally 
appointed  guardian),  Brandon  dealing  wiu  the 
guardian,  as  soeh.  and  having,  tlierafore.  full 
notice  of  the  fiduciary  cajMcity  in  which  he 
acted,  cannot  in  equity,  while  seeking  to  main- 
tain  the  contract,  deny  the  existence  of  the 
guardiansbip.  (1  Story's  Eq.  Jur..  sec.  511 ;  3 
lb.,  sec  1356;  ^Mdv.  tkhieffelin,  7  Johaa.  Ch., 
ISO;  Lloyd  v.  Se'r  of  Gannon.  2  Desaus..  282; 
Drurg  V.  Connor^  1  Harr.  &  GiU,  320;  Bibb  t. 
MeKiniey,  9  Porter's  Ala..,  686.) 

8d.  By  the  contract  itself  (Exhibit  C),  and 
the  deed  of  trust  of  28d  August.  1848  (Exhibit 
D).  apart  from  the  declarations  of  Brandon,  in 
evidence,  he  and  iiis  representatives  are  estopped 
^denying  that  Camp  was  the  guardian  [*84 
of  complainant.  (1  Phil.  Ev.,  867;  Cowen  A 
Hill's  notes  to  same,  1st  part,  872.) 

4th.  The  contract  for  the  purchase  is  not 
Uttding  upon  the  oomplatoaot.  and  Camp  be- 
ing insolvent  at  the  time,  and  largely  indebted 
to  the  complainant,  equity  will  r^ard  the  pay- 
ments on  tbe  purchase  made  under  the  trust 
d^  (Exhibit  D)  as  so  much  monev  paid  out  of 
the  ward's  funds  on  account  of  the  land,  and 
will  decree  them  to  be  re-lmbursed.  (3  Stoiy's 
Eq.  Jur  ,  sees.  1257  and  1857;  3  Kent's  Com., 
2^;  Cav)Uu>rn  r.  McOrav,  3  Ala.,  S19.) 

5th.  The  contract  should  be  set  aside,  be- 
cause the  evidence  shows  tliat  the  investment 
was  injurious  to  the  infant— tlie  land  not  being 
worth  $8,000. 

6th.  The  amount,  claimed  by  Brandon  as 
a  reasonable  compensation  under  the  deed  of 
trust,  is  axborbitant,  bdng  more  than  twenty 
per  cent,  on  the  amount  of  sales— and  li  unaua- 
tained  by  the  evidence. 

The  counsel  for  the  appellees  made  the  fol- 
lowing points: 

First.  That  Camp  was  not  the  guardian  of 
appelbuit,  the  will  of  his  father  not  appointing 
him  guardian.  {Peyton  v.  Smith,  2  Dev.  A  Bat. 
Eq.,825.) 

Second.  That  there  is  no  proof  admissible 
against  the  appellees,  that  at  the  time  of  the 
contract  for  the  land  in  August,  1848,  Camp 
was  indebted  to  appellant  at  all;  and  if  there 
were  such  proof.it  cannot  be  beard  b^  the 
court  for  want  of  an  allegation  in  the  mil  of 
the  existence  of  such  an  uidebtedneee  at  that 
lime,  the  only  avannent  in  th«  biU  hdng  that 

the  thne  of  his  death,  wbidb  the  Ullavws 
took  Dlace  bt  October,  1845.  more  than  two 
years  th««after,  ha  was  so  indebted. 

Third.  That  it  is  proved  the  land  la  fully 
worth  the  price  a^eed  to  be  given  for  it. 

Fourth.  That  it  is  fully  orofed  that  all  the 
property  conveyed  by  the  deed  of  trust  to  se- 
cure payment  of  the  ptuchase  monej  of  the 
land,  belonged  to  Camp  in  his  own  right,  and 
none  of  it  ever  belonged  to  appellant.  As, 
therefore,  Cusp  ndgbl  have  applied  these  funds 
of  bis  own  to  purchase  the  luid  for  himself,  it 
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is  absurd  to  suppose  it  an  iojut;  to  the  appel- 
lant to  apply  them  \o  making  the  purchase  for 
the  benefit  of  appeltaot. 

Fifth.  That  there  is  DoevideDce,  at  all  eveats 
none  admissible  against  the  appellees,  that  auy- 
thing  whatever  was  paid  to  William  Brandon, 
on  account  of  the  purchase,  from  any  other 
pource  than  the  sale  of  the  property  conveyed 
by  the  deed  of  trust;  and  therefore,  that  no 
money,  funds  or  effectsof  the  appeltant.  in  the 
hands  of  Camp,  or  elsewhere,  were  pafal  to  or 
received  by  Brandon. 

35*]  *And  therefore,  it  will  be  insisted  that 
the  appellant's  bill  ia  without  support  in  any 
point  material  to  the  relief  asked  by  him,  sup- 
poeine  Bucb  relief  could  be  riKhtfully  clEiimed 
upon  nia  bill,  if  proved  to  be  aitogeiher  true. 

But  it  will  be  further  insisted,  that  if  thecase 
made  by  the  bill  and  the  proofs  were  that  Camp, 
Iwinc  the  guardian  of  appellant,  and  having 
fun£  of  hia  ward  in  his  hands,  had  purchased 
the  land  for  bis  ward,  and  paid  for  it  with  those 
funds,  with  an  intent  to  convert  the  funds  into 
rml  estate,  the  appellant  would  not  be  entitled, 
upon  these  facts  merely,  to  call  for  an  account 
of  the  money  from  Brandon;  for  such  purchase 
might  be  a  wise  and  judicious  investment:  as  if 
the  ward  had  slaves  without  lands  on  which  to 
employ  them,  and  money  with  which  lands 
could  be  purchased;  and  Brandon  could  only 
be  liable  for  Mrtaking  in  an  apparently  injuri- 
ous application  of  the  ward's  funds,  in  itself 
implying  a  breach  of  trust.  However,  it  might 
be  a  question  whether  the  ward  might  not,  on 
bis  arrival  at  age.  repudiate  the  purchase  as  be- 
tween the  guardian  and  himself,  and  call  upon 
the  guardiui  to  keep  the  land  uid  account  for 
the  money;  because,  further,  the  right  to  elect 
either  to  take  the  purchased  land  or  repudiate 
the  contract,  is  one  to  be  exercised  by  the  ward 
on  arriving  at  full  age,  and  ought  not  to  be 
trusted  to  a  next  friend:  because,  to  hold  the 
f»ntrary  would  be  to  embarrass  without  neces- 
aity,  and  with  great  injury  to  the  public,  all  the 
transactfona  orguardianain  Invetting  the  funds 
of  their  wards;  and  because,  finally,  this  pur 
chase  would  have  been,  upon  the  supposition 
made,  an  advantageous  one  to  the  ward,  and 
its  character  is  not  to  be  affected  by  events  of 
subsequent  occurrence. 

It  will  be  also  insisted  that  the  ground  taken 
in  Brandon's  answer,  that  a  personal  represent- 
ative of  Camp  is  a  necessary  parly  to  this  suit, 
is  a  sound  one.  To  determine  the  right  of  the 
appellant,  upon  the  very  frame  of  his  bill,  re- 
quires the  accounts  between  himself  and  his 
guardian  to  be  taken ;  but  this  can  only  be  done 
when  his  personal  representative  is  before  the 
rourt. 

Finally,  it  wilt  be  insisted  that,  upon  any 
▼lew  of  this  case,  th9  bill  was  pnmerly  dismissed, 
and  the  decree  below  must  therefore  be  affirmed. 

Mr.  Jua^  Gvier  delivered  the  opinion  of 

the  court: 

The  appellant,  John  C.  Terger,  a  minor,  su- 
ing by  his  next  friend,  filed  his  bill  against  Will- 
iam Brandon,  setting  forth  that  the  father  of 
complainant  died  in  the  State  of  Tennessee, 
leavmg  him  his  only  child  and  heir  at  law;  that 
his  father  made  a  nuncupative  will,  by  which 
36*]  James  W.  Gamp  was  appointed  *guar- 
dian  of  complainant;  that  Gamp,  acting  as  such, 
8S4 


took  possession  of  hi^  property,  and  removed  to 
the  State  of  Alabama,  wliere  he  died  in  1845, 
insolvent.  That  at  the  time  of  his  death  Camp 
was  laii^y  iodebted  to  his  ward  for  the  me 
and  hire  of  his  slaves,  and  stated  an  ac- 
count admitting  the  sum  of  about  $6,000 
to  be  due.  That  Camp  contracted  with  Brao- 
don  to  purchase  a  tract  of  land,  for  the  osa 
of  his  ward,  for  the  price  or  sum  of  $8000. 
That  Camp  paid  to  Brandon-  about  $fi,O00  or 
$6,000,  on  account  of  such  purchase,  by  a  nale 
of  certain  property  under  a  deed  of  trust.  That 
Gamp  had  no  right,  as  guardian,  to  conveittlu 
personal  property  of  h&  ward  into  real  estate; 
that  the  price  agreed  to  be  paid  for  the  land 
was  exorbitant,  and  a  large  balance  is  sttll  due 
on  said  contract,  which  the  complainant  is  un- 
willing to  pay  in  order  to  obtain  the  title.  Be 
therefore  prays  the  court  to  rescind  and  annul 
the  contract,  to  take  an  account  of  the  paymeat 
made  by  Camp  and  Braodon,  and  decree  that 
the  amount  be  restored  to  the  complainant. 
The  answer  denies  that  Camp  was  the  I^al 

fpardian  of  complainant,  but  admits  that  be 
ived  in  the  family  of  Camp  after  be  came  to 
Alabama,  and  apparently  under  his  control 
That  the  purchase  made  by  Camp  was  fora  fair 
price,  and  the  property  transferred  by  him,  ia 
part  payment,  was  the  property  of  Cunp  and 
ii6t  of  complainant;  and  that  the  contract  was 
made  without  any  view  to  Injure  or  defraud 
the  complainant,  and  did  not  have  that  effect; 
and  that  respondent  is  ready  and  willing  to 
convey  the  tract  of  land  to  complaiuant,  on  re- 
ceipt of  the  balance  of  the  purchase  money. 

The  evidence  in  the  case  does  not  show  that 
Camp  was  appointed  guardian  of  the  com- 
plainant by  his  father's  will, or  by  any  oompetent 
legal  authority,  dtherin  Tennessee  or  Alanuna. 
But  it  appeals  that  when  Camp  came  to 
Alabama,  that  the  complainant  lived  in  bii 
family,  and  that  Camp  acted  as  his  guardian, 
having  control  of  his  person  and  of  his  property, 
which  consisted  of  negroes.  Camp  had  a  farm 
of  900  acres  in  Alabama,  and  onployed  the 
negroes  of  complainant  to  work  for  him,  and 
was  largely  indebted  to  him  on  account  there- 
of. He  was  indebted  also  to  Brandon,  and  bia 
farm  was  subject  to  a  deed  of  trust  or  mort- 
gage. To  satisfy  this  mortgage  the  land  was 
sold  and  bid  in  by  Braodon  for  the  sum  irf 
$4,500.  Some  negroes  belonging  to  Gamp  wtn 
also  included  in  the  mortntge.  and  were  Ud 
in  for  the  sum  of  over  $3,WD,  for  the  use  d 
Yerger  (the  complainant),  and  paid  for  by 
Camp.  An  agreement  was  also  made  between 
Camp  and  Brandon,  that  Brandon  should  cob- 
vey  the  farm  purchased  by  him  lo  the  oooi- 
plainant,  on  receiving  the  sum  of  $8,000, 
being  the  amount  o?  the  purchase  mtatj 
'advanced  by  Brandrai  and  of  the  debt  [*3« 
due  bv  Camp  to  him.  To  secure  the  paymeoi 
of  thu  aum  Camp  gave  Brandon  a  bill  of  sale, 
or  trust  deed,  for  a  Utrge  amount  of  personal 
property,  consisting  of  350  acres  of  coUon,  450 
acres  of  com,  800  hogs,  besidee  horses,  mules, 
farming  utenuls,  &c  Brandon  was  to  sell  thb 
property,  and  apply  it  In  paymeat  of  this  con- 
tract for  the  land,  after  deducting  leasoaaUe 
compensaifou  for  his  trouble  and  expenses. 
The  defMidant,  in  his  answer,  admits  the 
amount  of  aalea  under  this  trust  to  be  $3,- 
285.34;  deducting  chaiges  and  expenses,  $1- 
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868.48,  leaves  a  balance  applicable  to  the 
purchase  moDey  of  ihe  farm,  of  $8,365.75. 

The  bill  does  not  allege  that  there  was  aa^ 
fraud  or  collusion  iMtwecn  the  parties  to  this 
tranractioD,  or  any  inteotioQ  to  injure  the 
comphunant.  Nor  would  the  evidence  in  the 
casesupportanysuchallegation.  Brandonwas 
endeavoring  to  secure  his  own  debt  In  a  man- 
ner least  oppressive  to  Catnp,  by  an  arrange- 
ment which  would  leave  him  in  possession  of 
the  farm  on  which  he  resided.  Camp  was 
endeavoring  to  save  something  for  his  ward,  to 
whom  he  was  indebted,  out  of  the  wreck  of 
his  estate.  By  this  transaction  the  remains  of 
his  personal  estate  iras  vested  in  a  valuabe 
inroperty,  for  the  use  of  his  ward,  and  put  out 
of  the  reach  of  other  creditors,  with  the  inci- 
dental advantage  to  himself  of  retaining  a 
home  to  himself  and  family.  He  was  not  con- 
verting the  property  of  his  ward  to  his  own  use, 
or  to  pay  his  own  debts  bv  collusion  with  Bran- 
don, but  was  applying  fau  own  persoDal  prop- 
erty in  the  best  maoDoer  he  could,  to  secure  hu 
ward  from  loss.  His  death  has  prevented  bis 
good  intentions  from  being  fulfilled  to  the  ex- 
tent contemplated.  It  Is  not  easy  to  perceive 
on  what  principle  of  equity  or  justice  the  com- 
plainant can  invoke  the  aid  of  a  court  of 
chancery  to  rescind  and  annul  this  contract, 
and  compel  the  defendant  to  refund  the 
amount  paid  by  Camp  on  It.  It  is  true  a 
guardian  has  no  power  to  convert  the  personal 
property  of  his  ward  into  realty.  Nor  is  the 
wani  bound  to  fulfill  or  perform  the  contract 
made  with  Brandon.  He  has  a  right  to  hold 
bis  guardian  accountable  for  the  balance  due 
him,  and  repudiate  the  contract  made  for  his 
nae.    Or  lie  may  elect  to  take  the  land  bar- 

Ced  for,  but  cannot  demand  a  title  from 
idon  without  payment  of  the  balance  due 
oo  the  contract. 

Id  Alabama,  and  some  others  of  the  stales,  a 
guardian  cannot  sell  even  the  personal  property 
of  tiis  ward  without  the  leave  of  the  court.  By 
the  common  law,  and  in  those  states  where  it' 
bas  not  been  modified  by  statute,  be  is  cen- 
tered as  haviog  the  legal  power  to  sell  or  dis- 
pose of  the  personal  property  of  his  ward,  and 
a  purchaser  who  deals  fairly  baa  a  right  to  pre- 
sume thai  he  acts  for  the  beneflt  of  his  ward,  and 
38*]  is  not  bound  to  inquire  *into  the  state  of 
the  trust,  nor  Is  he  respoosible  for  the  faith- 
ful ^plication  of  the  money  unless  he  knew, 
or  bad  sulHcient  informatlim  at  the  time,  that 
the  guardian  contemplated  a  broach  of  trust, 
and  mlended  to  misapply  the  money,  or  was  in 
fact,  by  the  tnuisaction,  applying  it  to  his  own 
private  purpose.  The  cases  on  this  sublet  are 
reviewed  by  Chancellor  Kent,  in  Ifield  v. 
Sefiieffelin,  7  Jolins.  (Jh.,  150.  In  order  to  follow 
trust  funds  which  have  been  transferred  to  third 
persons,  there  must  be  a  breach  of  trust  la  their 
transfer,  and  a  collusion  by  the  purchaser  or 
assignee  with  the  guardian,  executor  or  trustee. 

If  Brandon  had  taken  the  negroes  belonging 
to  plaintiff  from  his  guardian,  In  payment  of  his 
debt,  knowing  the  guardian  was  insolvent,  and 
abusing  his  trust,  a  court  of  equity  would  com- 
pel him  to  return  them  to  the  ward,  or  pay  their 
full  value.  But,  in  the  case  before  us.  Camp 
was  dealing  with  his  own  property,  and  there 
is  no  pretense  of  any  collusion  with  tiim  by 
Brandon  in  the  alniaeof  bin  trust.  Hebttsre- 
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ceived  nothing  which  belonged  to  the  ward,  or 
which  he  is  under  wy  oblivion  to  restore  to 

him. 

3o  far  as  the  interests  of  the  complainant  were 
affected  by  this  transaction,  theot»)ect  of  it  was 
to  benefit,  not  to  injure  him.  He  may  there- 
fore assume  the  contract,  and  demand  a  specific 
execution  of  it  from  the  defendant,  but  has 
shown  no  right  to  rescind  it  and  recover  the 
money  advanced  ia  execution  of  it. 

The  decree  tf  tts  court  belmo  it  iher^fore 
affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Slates  for  the  Northern  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  ia  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  District  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs. 


FREDERIC  D.  CONRAD,  Plaintiff  in  Brrwr, 

V. 

DAVID  GRIFFEY. 

WUneae — vihat  affirmatory  dedaratione  not  ad- 
miMtiiUe,  when  eantradieloTgttatemmtt  ha/ee  been 


Id  II  How.,  480,  It  Isaald:  "Wherea  witoes  wasex- 
amlned  for  the  plalntlfl,  and  the  defendant  ottered 
in  evfdonoe  deolaratloos  whlcb  he  had*  made  of  a 
oontradlctorv  character,  and  then  the  plaintiff 
offeml  to  givo  la  cvldenoe  others,  afHrtnatory  of 
the  first,  these  lastoiBrmatorrdeolanttlons  were  not 
admissible,  belxtg  made  at  a  time  posterior  to  that 
at  whtoh  be  made  the  oontradiotorv  declarations 
given  iu  evidence  by  the  defendant. 

The  case  having  been  remanded  to  the  Circuit 
Court  under  a  venire  faeiae  At  novo,  the  plaintiff 
gave  lo  e\ideaoe,  upon  the  new  trial,  the  deposi- 
tion taken  under  a  recent  oommlssioQ,  of  the  mme 
witness  whose  depositlOQ  was  the  subject  of  the 
former  ^examination,  when  the  defendant  [*80 
offered  to  give  In  evidenee  the  same  afflnnatory 
declarations  wbloh  upon  the  former  trial  were 
offered  as  rebutting  evidence  by  the  plaintiff. 

The  object  of  the  defendant  being  to  discredit 
and  contradict  the  deposition  of  the  witness  taken 
under  the  recent  oommttslon.  the  evidence  was 
not  admlBBlble.  He  should  have  been  interrovated 
respecting  the  statements,  when  he  was  examined 
under  the  commission. 

If  blB  declarations  had  been  made  subseouent  to 
the  ooramfeslon,  a  new  commission  should  have 
been  sued  out  whether  his  declarations  had  been 
written  or  verbal. 

THIS  case  was  brought  up  by  wit  of  error 
from  the  Circuit  Court  of  the  United 
Slates  for  the  Eastern  District  of  Loaistaoa. 

It  was  before  this  court  at  December  Term, 
1850,  and  is  reined  in  11  How.,  480. 

In  order  to give  a  clear  idea  of  the  point  now 
brought  up  for  decision.  It  may  be  necessary  to 
remind  the  reader  of  some  of  the  circumstances 
of  that  case. 

Griffey  was  a  builder  of  steam  engines.  In 
Ctncinosti,  and  made  a  contract  wlih  Conrad, 
a  sugar  planter,  in  Louisiana,  to  put  up  an 


NOTK.— £i;ldeiK«  nf  cnittradMory  ataUinenU  V> 
imptfich  arttiteww.  In  reoani  to  what  faetn,  inquired 
nf  on  croaa-examlnation,  the  wttneww  may  be  cutUra- 
dieled.  t$ee  note  to  ElUcott  v.  Tearl,  iU  Pet.,  ttS. 
When  proof  can  then  be  littruduced  tAot  he  haa  made 
maUnwtUe  wneMent  with  hU  evidenee.  See  note  to 
Conrad  v.  Oriffoy,  U  Uow..  m. 

n  ^\ 
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engine  ui>on  bis  plantatloQ  for  a  certain  mm. 
Diaputes  having  arisen  upon  the  subject, 
Qriffey  brought  his  action  against  Conrad  to 
recover  the  amount  claimed  to  be  due. 

DpOQ  the  trial,  in  1849,  the  testimony  of 
Leonard  N.  Nutz.  talcen  under  a  commisaion, 
was  given  in  evidence.  He  was  the  engineer 
who  was  sent  by  GrifTey  to  erect  and  work  the 
machine.  The  deposition  was  taken  on  the  Ist 
April,  1847.  This  evidence  being  in  favor  of 
Griffey,  the  counsel  for  Conrad  offered  the  d^>o- 
sitions  of  three  persons  to  contradict  the  evi- 
donoe  of  Nutz.  Griffey  then  produced,  aa  re- 
butting evidence,  a  letter  written  by  Nutz  to 
him,  under  date  of  April  3,  1646,  which  was 
admitted  by  the  court  below,  and  the  propriety 
of  which  admission  was  the  point  brought  be- 
fore this  court  in  11  Howard.  This  court  hav- 
ing decided  that  the  letter  ought  not  to  have 
been  received  in  evidence,  the  cause  was  re- 
manded under  an  order  to  award  a  venire  faeiat 
de  novo. 

Before  tbe  cause  came  on  again  for  trial, 
Griffey  took  the  testimony  of  Nutz  again  un- 
der a  commission,  on  the  38tb  of  June  1852, 
when  tbe  following  pmceedings  were  bad,  and 
bill  of  exceptions  taken: 

Bo  it  known,  that  on  the  trial  of  this  cause, 
the  plaintiff  having  read  in  evidence  the  depo- 
sition of  Leonud  N.  Nutz,  taken  under  com- 
mission on  the  28tb  June.  1853,  and  filed  on 
tbe  9th  July,  18S3,  the  defendant  then  offered 
in  evidence  a  letter  of  Leonard  N.  Niitz,  dated 
at  New  Albany,  on  the  ild  April,  1846,  with 
an  affidavit  annexed  by  said  Nutz  of  the  same 
date,  all  addressed  to  the  pluntiff  in  this  cause ; 
and  as  preliminary  proof  to  tbe  introduction  of 
said  letter,  tbe  defendant  adduced  the  bill  of 
40*1  exceptions  ^signed  upon  a  former  trial 
of  tlus  cause,  and  filed  on  the  23d  February, 
1840,  and  the  indorsement  of  the  clerk  upon 
said  letter  of  its  being  filed,  showing  that  said 
letter  had  been  produced  by  tbe  plaintiff  in 
said  former  trial,  and  read  by  bia  counsel  in 
evidence  oa  the  letter  of  said  Nuts  in  support 
of  a  former  deposition  of  the  same  witness. 
And  the  said  letter  and  afildavlt  were  offered 
by  said  defendant  to  contradict  and  discredit 
tlie  dcsposition  of  said  witness  taken  on  the 
said  28lb  of  June,  1852:  but  upon  objection  of 
counsel  for  the  plaintiff  that  the  said  witness 
had  not  been  crostt-exsmiDed  in  reference  to  the 
writing  of  said  letter,  or  allowed  an  opportu- 
nity of  explaining  the  sune,  and  that  upon  the 
former  trial  the  counsel  for  the  defendant  had 
objected  to  ibe  same  document  as  evidence 
(and  (be  objection  had  been  sustained  by  the 
8upreme  Court  of  the  United  States),  tbe  court 
sustained  the  said  objections,  and  refused  to 
allow  the  said  letter  and  affidavit  annexed.to  be 
read  In  evidence;  to  which  ruling  the  defend- 
ant takes  this  bill  of  exceptions,  and  prays 
that  the  interrogatories  and  answers  of  said 
Nutz.  taken  on  said  38tfa  June,  1853,  the  said 
letter  and  affidavit  annexed,  of  date  the  8d 
April,  1840,  with  ibe  indorsement  of  the  Clerk 
of  tiling  the  same,  and  the  bill  of  exceptions 
filed  on  tbe  33d  February,  1849,  be  all  taken 
and  deemed  as  a  part  of  this  bill  of  exceptions, 
and  copied  therewith  accordingly. 

TuKo.  H.  McCalbb,  U.  S.  Judge,  [beju..] 

Upon  this  exf^ption,  the  case  came  up 
again  to  this  court. 

8S« 
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It  was  aT:gued  by  Mr.  Bn^amin  for  tbe 
plaintiff  in  error,  and  by  Mr.  CfiOtrt  for  the 
defendant  in  emw. 

Mr.  »T"J"*-j  for  plaintiff  in  error: 

From  this  bill  of  ezcepUcms,  It  amean  that 
the  defendant  in  error,  who  was  plaintiff  hi 
the  cause  below,  offered  in  support  of  his 
case  the  testimony  of  Leonard  N.  Nutz,  taken 
in  St.  Louis,  on  the  18th  June.  1853,  under  a 
commission  issued  by  the  CirciUt  Court  on  the 
Sth  of  the  same  month.  This  tettimony  ia 
found  at  p.  14  of  the  rscOTd. 

'  After  the  tesUmony  of  Note  had  been  read, 
tbe  d^endant  offered  In  evldenoe  a  Itfler  irf 
Nutz,  dated  8d  April,  1846,  irith  bis  affidavit 
of  the  truth  of  the  statements  contained  in  tbe 
letter,  in  order,  as  staled  in  the  bill  of  ezcqi- 
tlons,  "to  contradict  and  discredit  hisdepod- 
tion  taken  on  the  38lh  June,  1853." 

The  evidence  that  offered  by  defendant, 
was  rejected  on  two  grounds:  ifd.  That  "  the 
witness  had  not  been  croaa-examined  in  refer- 
ence to  the  writing  of  said  letter  or  allowed  aa 
opportunity  of  explaining  the  same;"  and  2d. 
Tlut  "  upon  the  former  trial,  the  counsel  tat 
defendant  bad  objected  to  the  same  document 
*as  evidence,  and  that  tbe  objection  had  [*41 
been  sustuned  by  the  Supreme  Court  of  the 
United  Statea." 

On  the  first  ground,  tbe  objectioB  to  tbe 
evidtoce  proceeds  on  a  misapprebeiieicm  of  a 
rule  of  practice  In  relation  to  (he  croas  exami- 
nation of  a  witness.  The  rule  and  Its  reason 
are  so  clearly  set  forth  in  1  Greenleaf  on  Eri- 
dence,  sec.  463,  6th  od.,  and  the  authoritiei 
there  cited,  that  comment  on  it  la  unnecessary. 
The  witness  waa  not  under  crosa-examinatioa; 
his  testimony  waa  not  taken  in  court  in  the 
presence  of  uie  parties  where  it  was  possible  to 
give  him  an  opportunity  of  ezplAnatlon.  It 
was  impossible  for  the  defendant  in  New 
Orleans,  to  know  in  advance  what  answers  the 
witness  would  make  in  St.  Louis  to  the  ques- 
tions propounded  to  him;  and  when  those  aa- 
Bwere  were  read  on  trial,  it  was  perfectly  le^- 
Imate  to  offer  tlie  former  written  and  awora 
statements  of  the  witness  on  the  subject  matia', 
to  contradict  and  discredit  his  later  statements. 

On  the  second  ground,  it  la  sufficient  to  say 
that  evidence  is  frequently  admissible  u^nst  i 
party  that  he  is  not  allowed  to  offer  in  his  own 
favor;  that  It  is  frequently  admisaibte  at  one 
period  of  the  trial,  when  not  admissible  to  an- 
other; that  it  is  frequently  admissible  for  one 
purpose,  when  not  admlsuble  for  another;  and 
that  the  decision  of  the  Supreme  Court,  in  U 
Howard,  did  not  determine  that  the  evidence 
in  question  waa  totally  inadmissibte  for  any 
purpose  by  either  party,  at  any  time,  but  only 
that  it  waa  not  admissible  for  tbe  [^ainiiff  in 
the  cause  for  the  purpose  for  which  Iw  offered 
it.  An  array  of  authorities  in  support  of  tbese 
elementary  principles  of  the  law  of  eviduoe, 
would  be  deemed  disrepeciful  to  tbe  court 

Mr.  CMlb«rtt  for  defendaid  in  error,  made 
tbe  following  points: 

First.  To  authorize  proof  of  previous  acts  or 
declarations  of  a  witness,  for  the  purpose  of 
invalidating  hia  testimony,  the  witness  mott, 
previous  to  the  introdocbkm  of  sucb  eridenos. 
be  examined  as  to  the  matter.  Tbe  aUcntkn 
of  tbe  wItnesB,  Nutz,  not  having  bera  called  to 
Uie  tettv  offend  in  evidence^  amd  no  opportn- 
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nity  lUIowed  to  explain  what  he  lotended  by  it, 
audi  letter  yna  litadiiiMbto  in  evldaice  to  dis- 
credit him. 

A  witaess  shoald  always  be  allowed  to  ex- 
plain wbat  he  has  said  or  done  concerning  the 
matter  under  investigation,  otherwise  his  repu- 
tation might  suffer  wrongfully.  If  his  attention 
la  not  <»ired,  by  croes-examination,  to  the  sup- 
poeed  contradiction,  he  will  have  no  opportu- 
nity toexplain  aeeming  contradictions,or  errors, 
by  making  more  full  statemmta,  or  diowing  the 
connection  of  things,  or  defining  his  meaning 
of  expressions  and  Uie  terms  he  may  have  used. 
No  man  always  conveys  his  ideas  in  the  same 
language.  Many,  even  of  the  most  ]eamed,fail  to 
42*]  Express  themselves  clearly  aad  properly. 
In  such  CBse,a  few  explanatory  words  may  recon- 
i^Ie  seeming  oontrouctions.  It  woaM  be  unjust 
that  the  pwty  should  suffer  where  he  has  no 
means  of  giving  an  explanation,  which  may  be 
most  unple,  and  cruel  to  a  witness  to  discredit 
him,  thereby  injuring  his  character,  without 
atlowing  binl  an  opportunity  to  show  that  be 
has  committed  no  fault.  Hence  the  rule  that 
contradictory  statements  and  acts  of  an  incon- 
dstent  character  cannot  be  given  in  evidence, 
without  preparing  the  way  for  Its  admistion  by 
croie-examiniug  the  witness  as  to  the  supposed 
contradimory  statements. 

Phillips  on  Evidence,  p.  294.  says:  "Thus 
it  appears  that  a  witness  ought  to  be  regularly 
cross-examined  as  to  the  contradictory  state- 
ments supposed  to  have  Iwen  made  by  him  on 
a  former  occasion,  before  such  contradictory 
statements  can  be  admitted  in  evidence  to  im- 
peach the  credit  of  his  testimony.  And  this 
rule  has  been  extended  not  only  to  such  contra- 
dictory statements,  but  also  to  other  declarations 
of  the  witness,  and  acts  done  by  him  through 
the  medium  of  declarations  or  words." 
.  Roecoe,  CMminal  Evidence,  p.  162,  says: 
' '  But  in  order  to  let  in  this  evidence,  in  contra- 
diction,a  ground  must  be  laid  for  it  in  the  eross- 
exominotwu  of  the  witness  who  b  to  be  contra- 
dicted. When  a  witness  has  been  examined  as 
to  particulw  transaction,  if  the  other  side  were 

germitted  to  give  In  evidence  declarations  made 
y  him  respecting  those  transactions  at  variance 
with  his  testimony,  without  first  calling  the 
attention  of  tlie  witness  to  tiioee  declanUoni, 
and  refreshing  his  memory  with  r^ard  to 
them,  it  would,  as  has  been  observed,  have  an 
unfair  effect  upon  his  credit." 

In  The  Quan'$  case,  SDrod.  &  Bing.,  813 
(6  Com.  Law.  180,  181).  Abbott,  Ch.  J.,  said: 
"  If  the  witness  admits  the  words  ar  declara- 
tions imputed  to  him,  the  proof  on  the  other 
side  becomes  lunecessary;  and  the  witness  has 
an  opportunity  of  gtvliM;  such  reason,  explana- 
tion, or  exculpation  of  his  conduct,  if  any  there 
may  be,  as  the  particular  transaction  may 
happen  to  furnish. 

Id  Angus  v.  Smith,  1  Moody  &  Malkin,  478 
(33  Com.  Law,  800),  Tindal,  Ch.  said:  "I 
understood  the  rule  to  be,  that  before  you  can 
contradict  a  witness  by  showing  that  he  has  M 
some  other  time  said  something  inoonristent 
with  his  present  evidence,  you  most  ask  him  as 
to  the  tfrae,  place  and  person  involved  in 
the  supposed  contradiction."  (Cow.  &  H. 
Notes.  774.  775;  WUliavu  v.  T^irner.  7  Ga., 
348;  Doe  v.  Beagan,  5  Black.,  217;  Johnton  v. 
Kin»ey,  7  Qa.,  4S8;  Fra/tMi»  Bank  v.  Steam 
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Nat.  Co.,  11  GIU  &  J.,  aS;  Paimer  v.  Haight,  2 
Barbour.  Sup.C.,  310, 318;  MeKinney  v.  JVetZ.  1 
HcLean.*64O:Jf00rev.Ai«M,11  Humph., [*43 
87;  The  U.  8.  V.  Diekin»on,  2  McLesn.  825; 
Chapin  v.  Biger.  4  McLean.  878,  b81;  Wein- 
zorpmn  V.  The  State,  7  Blackf.,  186;  Cheek 
V.  Wheailetf.  11  Humph.,  656;  Beel>e  v.  DeBaun, 
8  Eng..  510:  MeAteer  v.  MeM-ulen,  2  Barb., 43; 
Clementine  v.  The  State,  14  Mo..  112;  Regnier 
V.  CaAot,  9  Oilman,  84;  Ktngy.  Wteka,  30  Ohio. 
87.) 

The  rule  is  the  same  whether  the  evidence 
offered  by  way  of  contradiction  rests  in  parol, 
or  is  in  writing.  In  Roscoe's  Criminal  Evidence, 
p.  182,  he  says:  "  So,  what  has  been  said  or 
written  by  a  witness  at  a  previous  time  may  be 
given  in  evidence  to  contradict  what  he  has 
sidd  on  the  trial,  if  it  relate  to  the  matter  in 
issue."  .  .  .  "But  in  order  to  let  in  this 
evklence  in  contradiction,  a  ground  must  be  laid 
for  it  in  the  cross-examination  of  Uie  witness 
who  is  to  be  contradicted." 

8  Starkie's  Evidence,  1740, 1741 :  "  Whftre  the 
question  Is  so  connected  with  the  point  in  issue 
that  the  witness  may  be  contradicted  by  oth^ 
evidence,  if  he  deny  the  fact,  the  law  itself  re- 
quires that  the  question  should  be  put  to  the 
witness,  in  order  to  afford  bim  an  opportunity 
for  ezpIanaUon,  although  the  answer  may  in- 
volve him  in  consequences  highly  penal. "  (Same, 
pp.  1758,1754,  TheQueen'ecaae,^BTod.&B\Dg., 
284  (6  Com.  Law,  112),  proceeds  throughout 
upon  this  [Hittciple. 

Greotleaf ,  Vol.  I. ,  p.  STO.  in  relation  to  laying 
a  foundation  by  croes-examination,  before  offer- 
ing contradictory  evidence,  says:  "This  course 
of  proceeding  is  considered  inaispensable,  from 
a  sense  of  Justice  to  the  witness ;  for  as  the  direct 
tendency  of  the  evidence  is  to  impeach  his  verac- 
ity, common  justice  requires  that  by  first  call- 
ing his  attention  to  the  subject  he  should  have 
an  opportunity  to  recollect  the  facts,  and,  if 
neeeasary,  to  correct  the  statement  already  ^ven. 
as  well  as  by  a  re-examination  to  explain  the 
native,  circumstances,  meaning  and  design  of 
what  he  has  proved  elsewhere  to  have  said. 
And  this  rule  is  extended,  not  only  to  contra- 
dictory statements  by  the  witness,  but  to  other 
declarations,  and  to  acts  done  by  him  through 
the  medium  of  verbal  communications,  or  cor- 
respondence, which  are  ottered  with  a  view 
cither  to  contradict  his  testimony  in  chief,  or 
to  prove  him  a  corrupt  witness  himself,  or 
to  have  been  guilty  of  attempting  to  corrupt 
others." 

In  Carpenter  v.  WaU.  U  Adol.  &  El.,  808  (89 
Com.Law,384),  Denman,  Ch.J.,the  other  judges  - 
concurring,  said:  "  When  words  are  to  be 
proved  as  hanng  been  uttered  by  u  witness,  it  Is 
always  expected  that  he  shaliliave  an  oppor- 
tunity to  explain."  {Regina  v.  St.  George.  9 
Car.  &,  Pa..  488  (88  Com.  Law.  198;  Johruon 
V.  Todd,  S  Beavan,  600,  602.  cited  1  Greenleaf 
on  Ev.,  p.  581;  Conrad  v.  Oriff'ejf,  11  How.. 
480.) 

*1  Greenleaf  on  Ev.,  p.  S78,  in  note  be-  [*44 
ginning  at  Qie  bottom  of  the  page,  where  it  is 
said  the  rule  in  The  Queen't  case  is  adopted  In 
the  United  States,  except  in  Maine  and  Massa- 
chusetts, and  cites  3  Cowen  &  Hill's  Notes  on 
Phil.  Ev.,  p.  774. 
JeTtkint  v.  Stdridge,  2  Story.  181,  284.  Story, 
8^s:   "If  one  par^  should  keep  back  evi- 
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dence  which  the  other  might  ezpUin,  and  there- 
by take  him  by  surprise,  the  court  will  give  no 
effect  to  such  evidence,  without  first  eiviog  the 
party  to  be  affected  by  it  an  opportunity  of  con- 
troverting it.  This  course  may  be  a  fit  one 
In  cases  where  otherwise  gross  injusilce  may  be 
done." 

Crtmley  v.  Page,  7  CarriDgton  &  Payne,  788 
<83  Com.  Law,  787):  "If  the  witness  made  a 
previous  contradictory  statemeat,  in  writing,  on 
a  matter  reievaat  to  the  issue,  he  may  be  asked, 
on  cross-examination,  wheltier  the  paper  con- 
taining it  is  in  his  handwriting:  and  if  he  admit 
it.  ttiat  will  entitle  the  other  side  to  read  it;  and 
if  he  contradicts  the  evidence  of  the  witness,  he 
may  b«  called  back  to  explain  it."  (4  Harrtoon's 
Dig.,  2948.  No.  U.) 

Teos  V.  The  StaU,  4  Eng..  42:  "  Wher©  a 
witness  has  made  a  different  statement  from  the 
one  made  by  him  on  the  trial,  he  is  not  there- 
by discredited,  unless  the  discrepancy  is  will- 
ful." 

Story  T.  SauTidera,  8  Humph.,  6t8:  "When 
the  deposition  of  a  witness  is  taken,  evidence 
of  his  having  made  contradictory  statements 
are  not  admiSBible  to  impeach  bis  testimony, 
unless  an  opportunity  to  ezplido  had  been  first 
offered  him." 

The  contradictory  statement  offered  in  this 
case  was  the  witness's  tesUmony  on  a  previous 
trial. 

In  Btermm  v.  Carpenter,  17  Wend.,  419.  re 
ferring  to  the  requirites  for  admitting  a  written 
instrument  by  way  of  contradiction,  Gowen.  J., 
said:  "It  was  introduced,  with  ilie  proper 
preliminary  question  to  the  witness,  whether 
he  had  made  the  indenture  and  the  represen- 
tation about  to  be  imputed  to  him.  He  an- 
swered with  such  explanations  as  occurred  to 
him.  Here  was  all  the  precaution  required  by 
this  kind  of  examination  by  Qu«n'«  case, 
and  others.'* 

In  KimbaU  v.  Davit,  IS  Wend.,  487,  Nelson, 
Ch.  J.,  considered  this  question  at  length,  in  a 
case  where  the  defendant  offered  to  prove  that 
witnesses  who  had  been  examined  under  a  com- 
mission, had  subeequently  made  statements 
contradicting  their  written  testimony.  The 
marv^nal  note  of  this  decision  is  in  these  words : 

"The  declaralions  of  witnesses  whose  tes- 
timony has  been  taken  under  a  commission, 
made  subsequent  to  the  taking  of  their  testi- 
moiiy,  contradicting  or  invaUdating  tlieir  les- 
45*]  timony  as  'contained  in  the  depositions, 
is  inadmissible  in  evidence,  if  objected  to;  ^e 
only  way  for  the  party  to  avail  himself  of  such 
declaratioiiB,  is  to  sue  out  a  second  commission ; 
such  evidence  is  always  inadmissible  until  the 
.  witness  whose  testimony  is  thus  sought  to  be 
impeached,  has  been  examined  upon  the  point, 
and  his  attention  particularly  directed  to  the 
circumstances  of  the  transaction,  so  as  to  fur- 
bish him  an  Opportunity  for  explanation  or  ex- 
culpation." 

This  case  went  to  Uie  Court  of  Errors,  and 
is  reported  in  the  25th  of  Wend.,  260,  where  it 
was  affirmed.  Walworth,  Chancellor,  there 
said:  "I  concur  with  the  Supreme  Court  in 
the  opinion  that  it  was  improper  to  give  the 
declarations  of  the  witnesses  in  evidence  with 
out  giving  them,  ip  the  first  place,  an  oppor- 
tunity to  explain;  and  (tie  fact  that  the  wit- 
nesses had  been  examined  under  a  commiMion 
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did  not  prevent  the  operation  of  the  princi^ 
upon  which  the  rule  is  founded." 

Edwards,  Senator,  said  he  was  satisfied  with 
Gh^f  Juttiee  Nelson's  reasoning  on  thu  qnet- 
tion. 

ffoweU  V.  Reynoldt,  12  Aia.,  128:  "  The  rule 
that  a  witness  cannot  be  contradicted  by  proof 
of  previous  counter  declarations,  either  writ- 
ten or  verbal,  applies  to  testimcHiy  taken  by 
depo^tion.  and  if  sucb  supposed  contradictoiT 
declarations  exist  at  the  time  the  depositioo  u 
taken,  the  witness  must  have  an  opportunity 
afforded  him  of  explaining  it,  if  in  his  power." 
"  The  reason  of  the  rule  is.  that  he  may  have 
it  in  his  power  to  explain  the  apparent  contn- 
diction,  and  Uie  rale  is  the  same,  whether  the 
declaration  of  the  witness  supposed  to  coolra- 
dict  bis  testimony  be  written  or  verbal."  (3 
Stark.  Ev.,  1741.)  "The  question  Is  usually 
made  when  the  witnesses  are  examined  orally 
in  open  court,  and  in  our  opinion  it  must  alto 
apply  to  testimony  taken  by  deposition,  as  the 
deposition  is  a  mere  substitute  for  the  witnew; 
and  we  can  perceive  no  reason  why  a  witnen 
testifying  in  this  should  not  be  entitled  to  the 
same  pr^ection  as  if  he  had  testified  oral^,  in 
the  presence  of  the  court  and  jury.  If  this 
paper  existed  when  the  plaintiff  was  noUfiai 
that  the  deposition  of  the  witness  was  to  be 
taken,  and  was  informed  by  the  interrogatories 
of  tKe  teslimony  the  witness  was  expected  to 
give,  it  was  his  duty  to  give  him  an  opportu- 
nity of  explaining  it.  if  he  could,  and  reocndl- 
ing  it  with  the  evidence  he  then  gave.  If  there 
was  any  real  or  apparent  contradiction  betwea 
them." 

Mr.  JutUce  McLeaJi  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States,  for  the  Eastern  District 
of  Louisiana. 

This  action  was  brought  to  recover  the  bal- 
ance of  $8,781.68,  *cl^med  to  be  due  (*46 
under  a  contract  to  furnish,  deliver  and  set 
up.  on  the  plantation  of  the  defendant,  in  the 
parish  of  Baton  Rouge,  a  steam  engine  sad 
sugar  mill  boilers,  wheels,  cane  earners  and 
all  other  things  necessary  for  a  sugar  mill;  all 
which  articles  were  duly  delivered. 

The  defendant  in  his  answer  set  up  sevefil 
matters  in  defense. 

The  error  alleged  arises  ou  the  rejectioo  of 
evidence  offered  by  the  defendant  on  the  trial 
before  the  jury,  and  which  appears  in  the  Inll  of 
exceptions.  The  plaintiff  read  in  evidence  the 
depoeltion  of  Leonard  N.  Nutz.  taken  under  a 
commissloa  on  the  38th  of  June,  f  859.  and 
filed  the  9th  of  July  succeeding.  Thedefend- 
ant  then  offered  in  evidence  a  letter  of  the  wit 
ness,  dated  at  New  Albany,  on  the  3d  April. 
1846,  with  an  affidavit  annexed  by  him  of  Ibe 
same  date,  addressed  to  the  plaintiff  Oriltey- 
As  preliminary  proof  to  the  introduction  <rf 
said  letter,  the  defendant  adduced  the  Ull  of 
exceptions  signed  upon  a  former  trial  of  this 
cause,  and  filed  on  the  28d  Febnury,  184S, 
showing  that  the  letter  had  been  produced  by 
the  plaintiff  In  the  former  trial,  and  read 
his  counsel  in  evidence  as  the  letter  of  Nutz, 
in  support  of  a  former  deposition  madebyhhn. 
And  the  said  letter  and  affidavit  were  offered 
by  the  defendant  to  contradict  and  discndit 
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the  deposition  of  the  witaefis  taken  the  38th 
June,  1853:  bat  upon  objection  of  couoBel  for 
the  plaintiff  tliat  the  witness  had  not  been 
cross  examined  in  reference  to  the  writing  of 
said  letter,  or  allowed  an  opportunity  of  ex- 
plaining the  same,  it  was  rejected. 

At  the  former  trial  the  letter  was  offered  in 
eridence  hy  the  plainiiff  in  the  Circuit  Court, 
to  conoborate  wtwt  Nutz,  the  wiiness,  at  that 
time,  bad  sworn  to;  aod  the  letter  was  admit- 
ted to  be  read  for  that  purpose  by  the  court. 
On  a  writ  of  error,  this  court  held  lhat  the  Cir- 
cuit Court  erred  in  admitting  the  letter  as  evi- 
dence, and  OD  that  RTOiind  reversed  the  judg- 
ment.   (Omrad  v.  Griffey,  11  How..  402  ) 

The  rule  is  well  settled  in  Eogl&nd,  that  a 
witness  cannot  be  impeached  by  showing  that 
he  had  made  coDtradictory'  statements  from 
those  swora  to,  unless  on  his  examination 
he  was  asked  whether  he  bad  not  made 
such  statements  to  tbe  individuals  by  whom 
the  proof  was  expected  to  be  given.  {The 
Qu£en'$  case,  2  Brod.  &  Bing..  31^;  Angus  v. 
Smilh,  1  Moody  &  llalkln,  478;  8  Starkie'a 
Et.,  1740.  1753.  1754;  GarperUor  y.WaU.  11 
Adol.  &  Ellis,  803.) 

This  rule  is  founded  upon  common  sense, 
and  is  essential  to  protect  the  character  of  a 
witness.  His  memory  is  refreshed  by  the  nec- 
essary inquiries,  which  enables  him  to  explain 
47*J  the  statements  ^referred  to,  and  show  they 
were  made  under  a  mistake,  or  that  there  was  no 
discrepancT  between  them  and  bis  testimony. 

This  nile  ia  graierally  established  in  this 
couotiy  as  in  England.  (Doe  t.  Reagan.  5 
Blackf,  2X1 -.FranfUin  Bank  V.  Steam  yav.  Co., 
11  G.  &  J.,  28;  Patmer  v.  SaigM,  2  Barbour's 
Sup.  Ct..  210,  213;  I  McLean.  640;  %  lb.,  825; 
4  ib.,  878,  SHI;  Jetitdruv.  Eldridge,  2  Story, 
181,  284;  KimbaU  v.  Davie.  10  Wend.,  487;  25 
Wend.,  269i)  "The  declaration  of  wttneases 
wlKMe  testimony  has  been  taken  under  a  com- 
miasiDn,  made  subsequent  to  the  taking  of  their 
testimony,  contradictiDg  or  invalidaUng  their 
testimony  as  contained  in  the  depositions,  is  in- 
admisi^ble,  if  objected  to.  Tbe  only  way  for 
the  party  to  avail  himself  of  such  declarations 
is  to  sue  out  a  second  commission."  "Such 
evidence  is  always  inadmissible  until  the  wit- 
oesB.  whose  testimony  ia  thus  sought  to  be  im- 
peached, has  been  exunined  upon  the  point, 
and  his  attention  particularly  directed  to  the 
circumstauces  of  the  traosacilon,  so  as  to  fur- 
nish him  an  opportunity  for  explanation  or  ex- 
culpation." 

Tbis  rule  equally  applies  whether  the  dec- 
laratioa  of  the  witness,  supposed  to  contradict 
his  testimony,  be  wrilen  or  verbal.  (2  Starkie's 
Bv.,  1741.) 

A  written  statement  or  deposition  la  as  sus- 
ceptible of  explanation  as  verbal  statements. 
A  different  rule  prevails  in  MassachuBetta  and 
the  State  of  Maine. 

The  letter  appears  to  have  been  written  six 
years  before  tbe  deposition  was  taken  which 
tbe  letter  was  offered  to  discredit.  Thisshows 
Uie  necessity  and  propriety  of  the  rule.  It  is 
not  probable  that,  after  the  lapse  of  so  many 
years,  tbe  letter  was  In  tbe  mind  of  the  witnet^s 
when  bis  deposition  was  sworn  to.  But,  inde- 
pendently of  tbe  lapse  of  time,  tbe  rule  of  evi 
dence  Isa  salutaryone,  and  cannot  be  dispensed 
with  in  the  courts  of  the  United  States. 

Howard  10. 


There  wo*  no  error  in  tJu  rtje^ion  <!f  the  let- 
ter, under  the  eireum»tanee$.  ^  the  (Xreuit  Court; 
itsjudgmejU  i$  therefore  afflnned,  with  mete. 

OKDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Lotiisiana.  and  was  argued  by  counsel ;  on  con- 
dderation  whereof,  it »  now  here  ordered,  and 
adjudged  by  tbis  court,  that  the  Judgment  of 
the  said  Ciroult  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  ioterest. 
until  paid,  at  the  same  rate  per  annum  that  sim- 
ilar Judgments  bear  in  the  courts  of  the  State 
of  Louisiaoa. 

S.  0.-11  How.,  480. 
Clted-4  Uuffhes,  M. 


«3AUND£RS  BURGESS.  Plaint^  in  [*4» 
Brror. 
«. 

JOECN  M.OIUT.  THOMAS  BUBGESB,  Jr.. 
AARON  BURGESS,  SIMEON  BURGESS, 
JAMES  BURGESS,  Jr..  SAMUEL  T. 
NORTHCUT.  aliat  NORTHCRAFT;  SI- 
LAS HUSKY,  AARON  A.  SMIRL. 
GEORGE  ARNOLD.  AUSTIN  M.  JOHN- 
STON, GEORGE  W.  OGDEN.  JOHN  C. 
HARRINGTON,  JOHN  WATSON.  LEW- 
IS BUSH,  AND  JAMES  G.  CROMME. 

Juritdietion  of  ^ate  Court — inchoate  land  tiUe 
under  treaty  with  France,  not  tried  in-~eon- 
ttruetion  of  U.  8.  Sfato. — ny^to  derived  from 
poteeesion  of  public  land. 

No  equitable  and  Inchoate  title  to  land  In  Hts- 
Bourl.  arlsinsr  under  tbe  Treaty  with  France,  can  be 
tried  In  tbe  State  Court. 

The  Act  of  Conirretw.  passed  on  the  2d  of  March, 
Ct  St.  at  Eargre,  440),  did  not  pniprla  vtanre  vest 
tbe  le^l  title  in  any  otalmants;  for  It  required  the 
favorable  decision  of  tbe  Commluioner,  and  then  a 
patent  before  tbe  title  was  complete. 

The  Act  of  12th  April.  1SI4  (3  St.  at  Isrge.m), 
oonflrmed  tboso  claims  only  wblch  had  been  re- 
jected by  tbe  Recorder  upon  the  ground  that  tbe 
land  was  not  Inhabited  by  tlie  claimant  on  the  20th 
of  December.  1803. 

Where  It  did  not  appear  by  the  report  of  tlie  Be- 
cordor  that  a  claim  was  rejected  upon  tbis  speoiflo 
ground,  this  Act  did  notouafirm  It. 

Tbe  question  whether  or  not  tbe  Recorder  com- 
muted anerrortn  point  of  fact,  was  not  open  to  tbe 
State  Courtof  Missouri  upon  a  trial  of  tbe  leiral  ti- 
tle. 

The  mere  possession  of  the  public  land,  without 
title,  for  any  time,  however  toner,  will  not  enable  a 
party  to  maintain  a  suit  efralttst  anyone  who  enters 
upon  it;and  more  especially  avalnstaperaoawho 
derives  his  title  from  the  United  States. 

THIS  case  was  brought  up  frc»n  the  Supreme 
Court  of  tbe  State  of  Missouri,  by  a  writ  of 
error  issued  under  the  25th  section  of  the  Ju- 
diciary Act. 

Tbe  facts  of  the  case  are  stated  in  the  opin- 
ion of  the  court. 


NoTB.— JtfiMourl  pritxUe  land  ctatmn.  itee  note  to 
Les  Hoi*)  V.  Bnunell,  4  How ,  449.  What  ueeenary 
tit  cnnitUlute  odrems  wmmlon.  BequMtea  tif.  See 
note  to  Kicard  v.  WllUnms.  T  Wbeau,  BO.  Oceupancy 
necemtrv  to  constitute  ariocrse  poesession.  See  note 
to  Bwlng  r.  Burnet,  U  PeL,  4L 
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It  wu  srgaed  by  Mr.  Oartend  for  the  plaint- 
iff  in  error,  and  by  Mr,  Darhy  for  the  defend- 
ants In  error.  ' 

Mt.  GarUuid  laid  down  the  three  following 
propositions: 

First  Proposition.  This  clahn  was  confirmed 
by  the  3d  sec.  of  the  Act  of  8d  Hardi.  1807. 
which  1b  in  these  words: 

"  Tliat  any  perMm  or  penons.  and  the  l^al 
TepresentatiTe  of  any  person  or  peiaons,  who.  on 
the  Iweotleth  day  of  Decemttw,  one  thousand 
eight  hundred  and  three,  had.  for  ten  consecu- 
tive yearn,  prior  to  that  day,  been  in  possession 
of  a  tract  of  lacd  not  claimed  by  any  other  per- 
son, and  Dot  exceeding  2,000  acres,  and  who 
were  on  that  day  residing  in  the  Territory  of 
Orleans,  or  Louluana,  ana  had  still  possession 
of  such  tract  of  land,  shall  be  confirmed  in 
their  titles  to  such  tract  of  land :  provided,  that 
no  claim  to  a  lead  mine  or  salt  spring  shall  be 
confirmed  merelyby  virtueof  this  section:  and 
provided,  also,  that  no  more  land  shall 
be  granted  by  virtue  of  this  section  than  is 
actually  claimed  by  the  party,  nor  more  than 
is  contained  whhln  the  auEnowledged  and  as- 
certained boundaries  of  Ihe  tract  dSmed." 

The  Supreme  Court  of  Mlnouri,  comment- 
49*1  ing  on  this  secUon,  *Bay:  "  The  words 
wfaicn  declare  that  a  certain  class  of  claims 
'shall  be  confirmed,'  are  only  a  direction  to 
the  Board  of  Commissioners  to  confirm  the 
claims  which  may  be  brought  within  the  class 
of  evUlence  produced  before  them,  and  by  no 
means  import  a  present  confirmation,  by  direct 
aclioo  of  Congress  upon  the  claims." 

Whether  the  wonls  in  this  section  are  merely 
directory  I  will  hereafter  examine,  but  that 
this  may  itnport  a  present  confirmation  has 
been  decided  by  this  court.  In  Sutherford  v. 
Orectu's  Heirt,  S  Wheat.,  196,  it  Is  so  decided. 
The  legislature  of  North  Carolina  bad  made  a 
donaUon  of  land  to  General  Nathaniel  Oreene, 
in  these  words:  "  Be  it  enacted  that  2S,000 
acres  of  land  shall  he  allotted  for,  and  givep  to, 
Hajor-Oeneral  Nathaniel  Oreene,  his  heirs  and 
assigns,  within  the  bounds  of  the  lands  reserved 
for  the  use  of  the  army,  to  be  laid  off  by  the 
aforesaid  Commlssionere." 

On  the  part  of  the  appellant  it  is  contended^ 
say  the  court,  that  these  words  give  nothing; 
thev  are  in  the  future,  not  in  the  present  tense, 
ana  indicate  an  Intention  to  give  in  future,  but 
create  no  present  obligation  on  the  State,  nor 
present  interest  in  Oeneral  Qreene.  The  court 
thinks  differently.  The  words  are  words  of  ab 
solute  donation,  not,  indeed,  of  any  special 
land,  but  of  85,000  acres  in  the  territory  set 
apart  for  the  otBcers  and  soldiers  .... 
As  the  act  was  to  be  performed  in  future, 
the  words  directing  it  are  necessarily  In  the 
future  tense— "Twenty-five  thousand  acres  of 
land  shall  be  allotted  for,  and  given  to,  Ma- 
Jor-Oeneral  Nathaniel  Oreene."  Given  when? 
The  answer  is  unavoidable— when  they  shall  be 
allotted.  Given  howT  Notby  any  furtberact,for 
it  is  not  the  practice  of  leg^ation  to  enact, that 
a  \bm  shall  be  passed  by  some  future  L^islatrue. 
but  given  by  force  or  this  Act.  It  has  been 
said,  that  to  make  this  an  operative  gift,  the 
words  "are  hereby  "  should  have  been  Inserted 
before  the  word  "given,"  so  as  to  read,  "shall 
be  allotted  for,  and  are  hereby  idven  to,"  Ac. 
Were  it  even  true  that  these  wor&  would  make 
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the  gift  more  explicit,  wMch  Is  not  admitted, 
it  surely  cannot  be  necessary  now  to  say  that 
the  validity  of  a  legislative  act  depends  in  so 
degree  on  Its  contaming  the  technical  terns 
usual  in  a  conveyance.  Nothing  can  be  more 
apparent  than  the  intention  of  the  Legislature 
to  order  their  Commissioners  to  make  the  allot- 
ment and  to  give  the  land,  when  allotted,  to 
General  Greene.  ....  The 
allotmoit  and  survey  marked  out  the  land  given 
by  the  Act  and  separated  it  from  the  general 
tnap  liable  to  appropriation  b^  others.  Tlw 
general  gift  of  3S.000  acres  lying  in  the  terri- 
tory reserved  for  the  officers  and  soldiers  of  the 
lino  of  North  *Caroliaa,  had  not  become  [*50 
a  particular  ^ft  of  85,000  acres  conlidiwd  In 
this  survey," 

In  the  Treaty  with  Spain  ceding  the  Floridas, 
the  8th  article  says:  "  All  the  grants  of  land 
made  before  the  if5th  January.  1818,  &c.,  shall 
be  ratified  and  confirmed."  The  counterpart 
in  the  Spanish  language,  rightly  translioed, 
reads  thus:  "Shalt  remsjn  ratified  and  con- 
firmed." This  court,  commenting  on  these 
words,  in  The  United  BlaiuY.  PenAomoH.l. 
Pet.89,  say:  "Although  the  worda.  'ratlfledaod 
confirmed,'  are  properly  the  words  of  contract 
stipulating  for  some  future  l^islative  act,  they 
are  not  necessarily  so.  They  import  that  tlwy 
shall  be  ratified  and  confirmed  '  by  force  of  the 
instrumeot  itself.  When  we  observe  that  in  the 
counterpart  of  the  same  Treaty,  executed  at 
the  same  time,  t^the  same  parties,  they  are 
used  in  this  sense,  we  think  the  constniction 
proper,  if  not  unavoidable." 

Here  are  two  important  cases  decided  by  this 
court,  in  which  the  words,  "shall  be  given," 
and  the  words,  "shall  be  confirmed,"  are  con- 
strued into  a  present  grant  and  oonflrmatkni, 
by  force  of  the  instrument  itself. 

Let  ua  now  see  whether  stich  is  not  the  trae 
construction  of  the  Statute  before  us.  The 
Supreme  Court  of  Missouri  says  th^  the  wmds 
"shall  be  confirmed,"  are  only  a  directioa 
to  the  BtMird  of  Commissioners.  The  Act  of 
8d  March,  1805,  created  a  Board  of  Commis- 
sioners to  decide  un  claims  of  land  in  Loui- 
siana. The  1st  and  3d  sections  prescribed  the 
character  of  claims  to  be  acted  on,  and  the  kind 
of  evidence  to  be  given  in  their  support.  The 
supplemental  Aet  of  April  Slst,  1806,  modified 
the  evidence  to  be  given.  The  decision  of  the 
board  amounted  only  to  a  recommendation  to 
Congress.  These  Statutes,  and  the  restrictiMis 
in  them,  giving  much  dissatisfaction,  CongreM 
passed  the  4th  section  of  the  Act  of  March  3d, 
1807,  In  which  ther  conferred  on  the  Board  of 
CommlsBloners  fulf  powen  todedde,  aocordiog 
to  the  laws  and  established  usages  and  customs 
of  the  French  and  Spanish  govemmenis,  upon 
all  claims  to  lands,  where  the  claim  is  made  by 
any  persons  who  were,  on  the  dOth  of  Decem- 
ber. 1803,  inhabitants  of  Louisisoa,  and  for  a 
tract  not  exceeding  the  quantity  of  acres  coa- 
tained  In  a  league  square,  and  which  does  nrt 
Include  elthera  lead  mine  or  salt  springs;  whkh 
dedsion,  when  In  favor  of  the  claimant,  shall 
be  final  against  the  United  States. 

Here  we  see  power  conferred  on  Ihe  Board  to 
deride,  according  to  the  laws  and  estsbli^ed 
usages  and  customs  of  the  French  and  Spanish 
goveromeots.  They  wore  restricted  io  chiinis 
coming  under  those  laweand  usages,  and  what 
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miffht  be  those  laws  and  usams  they  had  full 
Sf*]  power  to  determtne.  ^^ow,  the  claims 
Mnbraced  to  the  second  section  of  the  same  Act 
do  not  necflOBarily  iaXl  under  this  head;  if  Xhey 
do,  then  the  second  section  ms  superfluous; 
the  Board  havine  fall  power,  under  the  fourth 
section,  to  decide  such  claims  as  are  deacribed 
In  the  second.  But  that  the  subject  matter  of 
the  second  aectloo  was  not  intended  to  be  re- 
ferred to  the  Board,  is  made  plain  by  the  eighth 
section,  which  says  that  the  CommisaloDers 
Anil  report  to  the  Secretary  of  the  Treasury 
thefr  optnion  on  all  claims  to  land  which  tfaev 
shall  cot  have  finally  confirmed  by  the  fourth 
eectioD  of  this  Act. 

If  the  law  had  intended  that  they  should  act 
oo  claims  in  the  second  section,  that  section 
wonld  hare  been  included  in  the  above  clause, 
and  it  would  read,  "shall  not  have  finally  coo- 
flrmcd  by  the  second  aad  fourth  aecUon  of  this 
Act."  The  report  would  be  fai  these  words: 
The  GommlsslonerB  would  have  confirmed  iiuch 
and  such  a  claim.by  virtue  of  the  second  section 
of  the  Act  of  March  1807,  but  for  such  and  such 
defects.  This  was  generally  the  style  of  their 
neettive  reports.  But  we  see  that  the  claims 
aaoer  the  second  teetitm  were  not  subjects  on 
which  th^  wen  authorized  to  report  advenely 
upon;  of  course  they  were  not  subjects  on 
which  they  would  act  at  all. 

Again;  the  second  section  makes  no  allusion 
to  the  claims  therein  described,  being  recog- 
nised and  valid  by  the  laws  and  usages  of  the 
country;  on  the  contrary,  we  are  bound  to  In- 
fer that  Congress  did  not  consider  them  as  so 
recognized,  and  therefore  ringled  them  oat  as 
the  special  objects  of  their  bounty.  There  were 
but  two  classes  of  claims  recognized  by  the 
BpairiBh;  both  were  described  by  the  first  and 
second  sections  of  the  Act  of  Sd  of  March,  1805. 
The  first  was  some  written  evidence  of  title,  a 
concession  or  warrant,  or  order  of  survey ;  the 
second  was  a  mere  verbal  permission  to  occupy 
and  cultivate,  hence  It  was  called  a  "  Settle- 
ment lUght." 

Now,  the  claims  in  the  second  section  cannot 
come  under  the  head  of  "  Settlement  Rights." 
A  settlement  right  could  not  exceed  800  arpents, 
and  required  inhabitation  and  cultivation  to 
give  It  validity.  The  claims  under  the  second 
section  largely  exceed  the  quantity  In  a  settle- 
ment liebt,  and  only  required  proof  of  posses- 
■Ion,  which  does  not  necessailly  Involve  la- 
luibltatton  or  cultivation.  Hence,  I  conclude 
that  the  subject  matter  of  the  second  section 
was  not  Intended  to  be  referred  to  the  Board  of 
Commlsedoners  for  their  action. 

Let  us  now  examine  the  second  section  in 
Its  own  terms.  If  the  claimant  was  an  in- 
habitant of  the  territory  at  the  change  of  gov- 
ernment, and  was  still  in  poases^Mi  at  that 
time,  if  the  tract  claimed  had  acknowledged 
and  ascertained  boundaries,  not  exceeding  two 
thousand  acres  and  not  adversely  claimed,  bis 
*title  shall  be  confirmed.  If  the  second 
section  stood  by  itself,  no  one  would  fail  to 
construe  these  words  into  a  present  grant,  being 
in  all  respects  similar  to  the  two  oases  above 
cited.  If,  then,  the  words  of  the  section  are 
suflScient  to  create  a  present  grant,  It  is  a  forced 
construction  to  prevent  them  from  having  that 
effect,  and  to  throw  the  confirmation  on  the 
f  utm  dadakni  oi  a  Boetdof  C«miiiBSioBen,f0r 
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the  reasons  alt^y  given.  First,  If  the  Board 
had  power  to  act  on  the  subject,  the  second 
section  was  superfiuoua.  Second,  the  eighth 
section  implies  an  exclusion  of  the  second 
from  the  jurisdiction  of  the  Board.  Third,  the 
language  of  the  second  section  leads  us  to  pre- 
sume tbat  the  Legislature  did  not  thinlc  that 
the  claims  therein  embraced  were  recognized 
by  the  Spanish  laws  and  usages,  or  they  would 
have  left  them  to  be  decided  by  the  Commls- 
^ncrs  under  their  general  powers. 
The  proviso  of  the  secooo  sectloD  puts  It  be- 

Sond  doubt  that  the  claims-  were  Intended  to 
e  confirmed  by  force  of  the  Act  itself.  The 
proviso  says,  Ibat  no  claim  to  a  lead  mine  or 
salt  spring  shall  be  confirmed  merely  by  virtue 
of  this  section.  The  necessary  inference  is, 
that  a  tract  of  land,  not  conlainiog  a  lead  mine 
or  salt  spring,  hut  in  other  respects  complying 
with  its  terms,  shall  be  confirmed  merely  by 
virtue  of  this  section.  It  ma^  be  said  that  this 
proviso  was  Intended  as  an  instruction  to  the 
Board  of  Commissioners;  but  the  fourth  potion, 
which  confers  the  powers  on  the  boaid,  and  im- 
poses limitations  on  them,  has  this  very  same 
prohibition.  This  affords  us  good  evidence  of 
the  meaning  of  the  Legislature.  They  did  not 
intend  under  any  drcumatances  to  confirm  a 
lead  mine  or  a  salt  spring;  therefore,  In  the  sec- 
ond section,  where  Ihev  intended  to  confirm 
certain  claims,  merely  oy  force  of  the  section, 
they  introduced  a  proviso  exempting  lead  mines 
and  salt  springs  from  lis  operation ;  and  in  the 
fourth  section,  where  full  powers  are  given  to 
the  Board  to  decide  all  French  and  Spanish 
claims,  they  Introduced  a  claim  imposing  iKe 
same  restrfctltm  on  them,  in  regard  to  lead 
mines  and  salt  springs.  This  H  the  only  way 
in  which  we  can  give  an  independent  existence 
to  the  second  section  and  preserve  it  from  being 
a  mere  superfiully. 

There  is  nothing  In  the  words  of  the  secUon 
thai  necessarily  requires  further  action  on  the 
part  of  the  Legislature  or  Its  ministerial  agents. 
Alt  that  the  claimant  would  have  to  do,  when 
his  right  is  brought  in  question,  is  to  show  that 
he  comes  within  the  provisions  of  the  statutes, 
Just  as  the  claimants  of  village  lota  under  the 
Act  of  the  18tb  June,  1812.  He  will  have  to 
establish  his  title  by  showing  a  tract,  not  ex- 
ceeding 2,000  acres,  with  defined  and  ascer- 
tidned limits;  proving  uninterrupted  possession 
for  ten  consecuUve  years;  residence  in  the  prov- 
ince *and  poBseseion  at  the  time  of  the  [*53 
change  of  government.  These  facts  would 
work  a  title  in  him,  having  relation  back  to  the 
time  of  the  passage  of  the  Act. 

Second  Proposition.  The  next  statute  on 
which  we  rely  for  a  confirmation,  is  the  second 
section  of  the  Act  passed  April  13,  1814,  en- 
titled "  An  Act  for  the  final  adjustment  of  land 
titles  in  the  State  of  Louisiana  and  Territoiy 
of  Missouri." 

(The  argument  of  Mr.  Oartand  upon  this 
proposition  is  too  long  to  be  inserted.) 

Third  Proposition.  If  the  court  are  not  satis- 
fled  that  the  claim  of  John  Jarrott  was  con- 
firmed by  the  Acts  we  have  been  commenting 
on,  there  is  another  view  of  the  case  to  wblcfi 
I  would  now  ask  their  attention. 

By  the  facts  set  forth  in  the  petition,  and  ad- 
milted  to  be  true  by  the  demurrer,  it  seems 
that  JwTott  had  been  in  possession  of  the  land 
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more  than  (en  consecutive  years  prior  to  the 
20lh  December.  1808;  that  it  did  not  exceed 
in  quantity  2,000  acres,  and  that  he  was  ao 
inhabitant  of  tlie  Territory,  and  still  in  pes- 
Bcwinn  on  that  day.  By  the  second  section  of 
the  Act  of  3d  March  1807,  he  was  entitled  to  a 
coDflrniation  fnim  any  tiibunal  aolhorized  to 
act  on  the  tiubject.  The  claim  was  presented 
to  the  Recorder  of  Land  Titles,  and  by  him  re- 
jected, it  was  reserved  from  sale  by  the  A.ct  of 
17th  Febniary,  1818,  third  section.  It  was 
afterwards  surveyed  and  marked  on  the  books 
of  the  Surveyor-General  and  on  the  books  of 
the  Register,  as  reserved  to  fill  the  claim  of 
John  Jarroit.  In  1824  an  Act  was  passed  au- 
thorizing the  representatives  of  certain  French 
and  Spanish  claims  to  prosecute  them  before 
the  District  Court.  Various  other  Acts  were 
Bubeeqently  passed  on  these  claims  which  it  is 
not  necessary  to  mention.  On  the  17th  June, 
1844,  an  Act  was  pasBed  reviTing  tm  Ave  years 
the  Act  of  1824. 

The  claim  of  John  Jarrott  did  not  come  with- 
in the  burview  of  these  statutes.  The  Act  of 
26th  May,  1824,  gave  jurisdiction  to  the  Dis- 
trict Court  over  claims  to  lands,  "  by  virtue  of 
any  French  or  Spanish  grant,  concession,  war- 
rant or  order  of  survey  legally  made,  granted 
oi  issued  before  the  lOtn  day  of  March,  1804," 
by  the  proper  authorities.  Jarrott's  claim  was 
neither  agnuit,aconcesalon,awarrant  or  order 
of  survey ;  it  was  founded  on  vertwl  permission 
only,  and  was  called  a  settlement  right;  as  such 
it  was  filed,  and  as  such  it  was  actra  on  by  the 
Recorder.  That  it  did  not  come  under  the 
jurisdiction  of  the  court,  is  put  beyond  ques- 
tion hy  a  comparison  of  other  statutes  on 
the  samn  subject.  On  the  9th  of  July,  1832, 
an  Act  was  passed  creatinK  a  Board  of  Com- 
misrioners  "to  examine  aU  the  unconfirmed 
claims  to  land  in  that  State  (Missouri),  hereto- 
fore filed  in  the  office  of  the  Recorder  according 
to  law,  founded  upon  any  incomplete  grant, 
54*1  *conce88ion,  warrant  or  order  of  survey, 
issued  by  the  authority  of  France  or  Spain, 

giior  to  the  10th  day  of  March,  1804."  It  will 
B  perceived  that  the  class  of  daims  embraced 
in  this  statute  is  precisely  the  same  as  that  in 
the  Act  of  1824.  over  which  the  District  Court 
took  cognizance.  They  were  cl^ms  originat- 
ing in  a  grant,  concesdon,  warrant  or  order  of 
survey.  Donation  or  settlement  claims  were 
not  embraced;  accordingly  Congress  passed  a 
supplemental  Act  embracmg  those  claims. 

On  the  2d  of  March,  1888,  it  was  enacted 
that  the  provisions  of  the  Act  of  the  9lh  of 
July,  18S2,  shall  be  extended  to,  and  embrace 
in  iu  operations  every  claim  to  a  donation  of 
land  in  the  State  of  Missouri,  held  in  virtue  of 
settlement  and  cultivation.  This  supplement 
shows  the  understanding  of  the  Legislature, 
and  proves  that  Jarrott's  claim,  which  was  a 
''donation  right,"  was  not  embraced  by  the 
Act  of  9tb  of  July,  1882,  and  consequently  not 
by  the  Act  of  S6th  Hay,  1824,  giving  Juris- 
diction to  the  court,  to  precisely  ue  same  class 
of  claims. 

Since  writing  the  above,  I  have  seen  the 
opinion  of  this  court  in  the  case  of  Uniud 
Slata  V.  BiUieuz,  14  How.,  180.  which  fully 
sustains  the  conclusion  that  the  District  Court 
had  no  jurisdiction  io  this  case. 

After  the  Act  of  1818,  reaerrlng  this  tnct 
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frwn  sale,  there  was  no  other  statute  operttiog 
on  it  till  Uie  supplemental  Act  of  March.  183S, 
extending  the  provisions  of  the  Act  of  1883  to 
donation  and  settlement  rights.  It  was  made 
duty  of  the  Commissioners  to  examine  all  tlte 
unconfirmed  claims  heretofore  filed  in  the  of- 
fice of  the  Recorder,  to  take  additional  testi- 
mony, if  they  thought  proper,  in  regard  to  those 
claims,  and  then  to  class  them  so  as  to  show, 
first,  what  claims,  in  their  opinion,  would  in 
fact  have  been  confirmed  under  former  autlum- 
ties;  and  second,  what  claims,  in  their  opioioD, 
are  destitute  of  merit.  They  were  required  to 
proceed,  with  or  without  any  new  appUcatun 
of  the  claimants,  and  to  lay  before  the  Conunii- 
sioners  of  the  Qeneral  Land  Ofiice  a  reptnt  of 
the  claims  so  classed,  to  be  laid  before  CoDgresi 
for  their  final  deciuon  upon  the  claims  oan- 
tained  in  the  first  class. 

The  third  section  then  enacts,  "that  from 
and  after  the  final  report  of  the  Recorder  sod 
Commissioners,  the  lands  contained  in  the  sec- 
ond class  shall  be  subject  to  sale  as  other  public 
lands,  and  the  lauds  contained  in  the  first  dsn 
shall  continue  to  be  reserved  from  sale  as  heie- 
tofbre,  until  the  decision  of  Congress  shall  be 
made  thereon."  Jarrott's  claim  waa  not  em- 
braced io  either  class;  it  was  not  acted  on  at 
all.  The  law  made  it  the  duty  of  the  Board  to 
proceed  without  further  application.  The  claim 
was  regularly  filed  in  the  office  of  the  Recorder; 
the  Commissioners  might  take  additional  testi- 
mony if  the  case  required  it  The  *repre-  i*ff5 
sentatives  of  Jarrott  had  nothing  to  do;  Mnq 
could  only  wait  in  silence  the  action  of  the 
Board.  Their  claim  was  overlooked  or  sot 
reached;  the  Board  made  their  final  repOTt  and 
dissolved.  Now,  it  is  a  well-settled  principk 
of  law  that  no  person  shall  suffer  in  his  ri^is 
in  consequence  of  the  delay  or  neglect  of  gor- 
ernment  officers.  This  tract  of  land  stands  tc- 
served  from  sale,  as  heretofore,  to  fill  the  clsiin 
of  John  Jarrott's  representatives. 

In  Menard  v.  Ma»»ey,  8  How.,  809,  this  cooil 
have  s^d:  "That  this  provision  (section  6tlio( 
Act  Sd  March,  1811)  is  an  exceplion  to  thena- 
eral  powers  conferred  on  the  offlceia  to  sell,  i> 
not  an  open  quesUon ;  haTing  been  so  adjudged 
by  this  court  in  the  case  of  Staddard  t.  CAwa- 
Mr«,  reported  in  2  Howard;  and  agaio,  st 
the  present  term,  tn  the  case  of  Biateifv.  Fm- 
rote.  Nor  is  it  su  open  question,  that  the  Act 
of  February  17,  1818,  folio  8.  re-enacu  sod 
continues  in  force  the  exception  as  respects 
such  lands.  This  was  also  decided  by  the  aiwie 
cases;  and  that  such  wm  the  opinion  of  Con- 
gress, is  manifest  from  the  third  section  of  the 
Act  of  9th  July,  1882,  under  which  tlie  loet 
Board  acted;  for  it  declares  that  lands  of  the 
first  class  shall  be  reserved  from  the  sale  m 
heretofore."  Now,  it  is  manifest  that  lands  not 
classed  at  all,  not-acted  on  hy  the  Board,  mutf 
continue  reserved  from  sale  as  beretoffwe.  We 
can  come  to  no  other  conclu^on  without  ad- 
mitting that  the  neglect  or  delay  of  public  of- 
ficers can  deprive  a  person  of  his  rights,iiwhich 
is  not  consistent  with  law  or  justice. 

The  Supreme  Court  of  Bliseouri,  in  a  dmilor 
case,  have  held  that  the  lands  continue  to  be 
reserved  as  heretofore.  In  Perry  v.  (/HantM, 
11  Mo.,  696.  they  sav:  "  What.  then,  was  the 
condition  of  the  land,  the  title  to  which 'm  now 
in  ooolrowqr.  in  1847,  when  the  patent  ie- 
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suedT  The  Act  of  Julv  Oth,  1888,  directed  the 
Commissfooen  to  dlTide  the  claims  rabmitted 
to  them  ioto  two  classes.  The  first  class  was 
to  embrace  such  cl^tns  as,  in  their  opinion, 
were  meritorious  and  ought  to  be  confirmed ; 
and  the  second  class  to  include  such  as  were 
destitute  of  merit.  The  Act  declared  that  after 
the  final  report  of  the  Board,  the  lands  em- 
braced in  the  second  class  ehould  be  subject  to 
sate  as  other  public  lands;  that  the  lands  con- 
tained io  the  tltst  class  should  be  reserved  from 
■ale  until  the  final  action  of  Congress  thereon. 
Cmigress  finally  acted  on  this  report  in  1886; 
and  the  Act  July  4,  1836,  confirmed  the  claims 
recommended  by  the  Commissioners,  with  cer- 
tain exceptions  specified  in  the  Act.  Perry'sclaim 
was  not  io  the  second  clans,  for  it  was  never  re- 
jected by  die  Board;  it  was  not  in  the  first  class, 
for  it  was  not  reported  fw  conflrmaiion.  How, 
then,  has  the  reservation  beeuremoved?  By  the 
Act  of  18S3,  this  land  was  expressly  *Te- 
sored  from  sale.  No  proccedlDg  under  that  Act 
has  bad  the  effect  of  taking  off  this  reservation, 
nor  has  any  subsequent  law  been  enacted  having 
such  purpose  or  tendency.  If  Perry,  then,  by 
virtue  of  the  proceedings  under  the  proviso  to 
the  third  Boction,  failed  to  acqtilre  a  complete 
title  to  the  laud  by  purchase,  it  stUI  continues 
under  the  general  reservation.  Whether  Perry's 
title  be  good  or  otherwise,  unlit  Congress  shall 
direct  the  land  to  be  brought  into  market,  no 
other  individual  can  acquire  a  title.  It  was  ex- 
pressly reserved  on  account  of  Perry's  claim 
under  Vallc.   That  reservation  still  remains." 

This  tract  of  land,  therefore,  stands  reserved 
from  sale  "as  heretofore,"  and  all  the  entries 
made  upon  It  are  consequently  void.  But  the 
Supreme  Court  of  Missouri  tell  us  there  is  no 
remedy.  "  Suppose  it  be  true,"  say  they,  "  thai 
the  reservation  did  exist,  and  that  its  effect 
vrould  be  to  render  the  purchases  void,  still  his 
pcwitioD  (diaintiff's)  in  court  is  not  changed 
thereby.  The  reservation  confers  no  title  on 
bim;  and  the  nullity  of  purchases  made  by  the 
defendants  does  not  enhance  the  merits  of  his 
title.  He  is  still  without  any  title  that  we  can 
enforce." 

They  came  to  this  conclusion  on  the  aulhor- 
ity  of  cases  decided  by  this  court.  "The  Bu- 
preme  Court  of  the  United  States,"  say  they.  In 
Lea  Boi»  v.  BratneU,  4  How.,  463,  and  io 
Menard  v.  MoMtey,  8  How.,  807,  "distinctly 
declare  that  until  an  inchoate  title  originating 
under  the  Spudsh  government  has  beoi '  con- 
firmed,' it  has  no  standing  in  a  court  of  lav  or 
equity." 

In  the  view  I  am  now  about  to  press  upon  the 
consideration  of  the  court,  I  do  not  rest  the  case 
on  the ' '  unconfirmed  title  "  filed  in  the  Becord- 
er's  office.  The  above  authorities,  therefore, 
and  the  principle  deduced  from  them,  are  inap- 
plicable. 

I  maintain  that  we  have  a  right  to  the  aid  of 
the  court  on  the  ground  of  possession;  legal 
poesession  of  a  tract  of  land  with  acknowledged 
and  ascertained  boundaries,  by  permission  and 
authority  of  the  Congress  of  the  United  Htates. 
We  are  tenants  of  the  govemuKnt,  and  have  a 
right  to  be  protected  in  bur  possession. 

The  Statute  of  Missouri  says :  ' '  The  action 
of  ejectment  may  be  maintained  in  all  cases 
where  the  plaintiff  is  le^lly  entitled  to  the  pes- 
session  of  the  premises. 

BOWABD  16. 


In  this  case.. Burgess,  as  representative  of 
Jarrott,  is  legally  entitled  to  the  posBession  of 
thepremises. 

Kendall,  who  purchased  of  Jarrott's  heirs, 
filed  his  claim  with  the  Recortler  under  the 
seventh  section  of  the  Act  ISlh  .June,  1813. 
which  required  him  to  be  an  actual  settler  on  the 
land.  As  the  claim  waa  not  confirmed  on  other 
grounds  we  are  to  presume  *lhat  be  com-  [*S7 
plied  with  the  law  in  this  respect,  and  was  an 
actual  settler.  We  know,  from  the  record,  he 
was.  The  land  Ihus  actually  settled  was  re- 
served from  sale  by  a  suTuequent  Act  of  Con- 
gress. It  was  surveyed  and  marked  on  the  book 
of  surveys,  in  the  Register's  office,  as  reserved 
from  sale,  to  fill  the  claim  of  .lohn  Jarrott's 
representative.  This  representative  was  in  the 
actual  occupation  and  use  of  the  land.  Here, 
then,  is  a  specific  tract  of  land  in  the  actual  oc- 
cupation of  Kendall,  who  has  authority  by  law 
to  hold  the  same  until  Congress  shall  determine 
whether  or  not  he  has  a  right  to  demand  a  legal 
title  for  it.  Until  that  event  he  has  possession, 
and  a  legal  right  to  the  possession. 

Burgess,  in  his  petition,  sets  out  his  posses- 
sion and  the  ouster  of  possession  by  the  defend- 
ants. After  describing  the  chain  of  events, 
and  proving  himself  the  legal  representative  of 
John  Jarrott,  the  petition  then  proceeds:  *'And 
your  petitioner  has  been  in  possession  of  640 
acres  of  said  land  ever  since  he  purchased  it  as 
aforesaid." 

The  petition  goes  on  to  show  that  the  land 
was  marked  on  the  books  as  reserved  from  sale, 
and  was  reserved  from  sale  to  flit  the  claim  of 
Jarrott's  representatives,  "until  the  SOth  day 
of  December,  1847,  a  period  of  twenty-nine  or 
thirty  years,  when,  in  violation  of  law,  the  sev- 
eral Acts  of  the  Congress  of  the  United  States, 
and  the  rights  of  the  legal  representatives  of 
the  said  Jarrott,  the  Register  Bu5ered  pre-emp- 
tions to  be  taken  on  it;  "  and  the  persons  who 
took  said  pre-emptions  had  full  knowledge  at 
the  time  of  the  claim  of  John  Jarrott's  le^l 
representatives  to  said  land,  and  now  having 
possession  of  said  land,  and  claiming  the  same 
as  their  property  (although  attempted  to  be  un- 
lawfully obtained),  and  are  keeping  the  legal 
representatives  of  the  said  Jarrott  out  of  their 
possession  of  the  same,  notwitbatanding  it  is 
their  property,  and  belongs  to  no  other  person 
whatever."  And,  in  conclusion,  the  petition 
prays  "  that  said  defendant  be,  by  verdict  and 
judgment  in  your  petitioner's  behalf ,  compelled 
to  id>andon  weir  illegal  claim  to  said  land  or 
any  part  of  it,  to  wit:  your  petitioner's  640 
acres  of  it." 

Thjs  petition  is  awkwardly  worded,  but  the 
Statute  of  Missouri  requires  no  particular  form, 
only  that  the  petitioner  shall  set  out  his  case  in 
full,  and  in  language  so  that  a  man  of  common 
understanding  shall  know  what  is  meaut. 
There  can  be  no  mistake  as  to  the  meaning  of 
this  petition.  Burgess  had  bought  640  acres  of 
this  land  by  deed,  and  was  in  the  actual  posses- 
sion of  the  same,  according  to  the  metes  and 
bounds  of  his  deed,  when  the  defendants  in- 
truded and  unlawfully  obtained  possession,  and 
are  holding  the  same  against  the  lawful  posses- 
sion of  him,  the  legal  representative  of  John 
*Jarrott.  and  he  prays  that  they  may  be  [*58 
adjudged  to  surrender  up  this  unlawful  claim 
to  All  land. 
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It  ifl  on  this  ri^t  of  poBseasioQ  we  now  ask 
tbejudgmeDt  of  uie  court. 

That  the  entries  are  rold.  cannot  be  quee- 
tioned.  (See  Stoddard  v.  Chambert,  2  How., 
284;  Menard  v.  Mamy.  and  Bmell  v.  P»n- 
rote,  8  How.;  and  Peny  v.  O'Hanion,  11 
Mo.,  685.)  The  entrisB  being  Toid,  our 
right  of  possewion  will  be  recognized  and  en- 
forced. 

The  political  power  has  acted  on  this  claim, 
and  it  \b  now  cognizable  by  the  (»urtB  of  law. 
The  claim  was  required  by  statute  to  be  filed 
with  the  Recorder  of  Land  Titles;  to  be  inviest 
igated  and  reported  to  Congress.  Another 
statute  declares  that  until  the  final  action  of 
CougresB  thereon  it  shall  be  reserved  from  sale. 
The  executive  oiB(»rs  are  insteucted  to  carry 
these  laws  into  effect.  The  Suircvor-GeDeral 
marks  it  out  on  the  maps  of  his  office;  draws 
lines  around  the  claim,  and  writes  on  the  face 
of  it,  "  Reserved  from  sale,  to  fill  the  claim  of 
John  Jarrott's  representatives."  Will  not  the 
courts  recognize  a  clrim  in  this  condition,  and 
enforce  the  law  in  regard  to  it?  They  do  not 
look  upon  it  as  an  unconfirmed  Spanfdi  grant, 
having  no  standing  in  a  court,  but  as  a  claim 
filed  and  reserved  from  sale  by  the  laws  of 
Congress:  it  has  a  legal  existence.  They  en- 
force the  laws  of  Congress  and  say;  the  pos- 
session of  Jarrolt's  representatives  is  recognized 
bv  statute,  and  is  valid  until  the  final  action 
of  Congress:  Id  the  mean  time  all  the  entries  on 
this  land  are  without  authority  and  void.  The 
Supreme  Court  of  Missouri  admit  that  they 
have  power  to  pronounce  the  entry  of  the  de- 
fendants void,  because  the  land  is  reserved 
from  sale  by  a  law  of  Congress;  but  deny  that 
they  can  go  further.and  protect  the  right  of  pos- 
session Id  the  plaintiff,  because  he  sets  up  noth- 
ing more  than  an  unconfirmed  Spanish  grant 
which  is  not  recognized  by  law.  But  he  dora 
more;  he  sets  up  a  right  of  possession  in  this 
land  under  the  law  of  Congress.  It  is  admitted 
that  the  plaintiff  is  In  possMsion,  and  has  been 
from  the  beginning.  It  must  also  be  conceded 
that  the  reservation  was  made  in  respect  of  this 
possession,  because  every  law  on  the  subject  of 
incomplete  Spanish  grants  Is  based  on  the  idea 
of  actual  possession  or  inhabitation  or  cultiva- 
tion. This  reasoning  ia  spedally  applicable  to 
the  present  case,  because  it  has  written  evi- 
dence of  title,  and  rests  entirely  on  actual  set- 
tlement or  possession.  Here,  then,  is  a  claim 
founded  In  possession  only,  recognized  law. 
If,  therefore,  the  courts  can  protect  the  reser- 
vation by  declaring  all  entries  on  it,  subsequent 
to  the  reservation,  void,  they  can  likewise  pro- 
tect and  enforce  the  right  of  possession  on 
which  the  reservation  was  founded.  The  same 
59]  *law  that  gives  them  power  to  protect  the 
reservation,  Bives  them  power  to  protect  the 
poeeession  under  it.  If  this  be  not  so,  then  a 
bonajide  holder  of  land  under  the  authority  of 
Congress  can  be  ousted  of  his  possession,  and 
the  courts  have  no  power  to  protect  him.  But 
this  is  not  law.  An  ejectment  can  be  main- 
tained on  a  bare  possession  against  a  trespasser. 
In  the  case  of  Crockett  v.  Mitrruon.  11  Mo., 
page  0.  the  court  say:  "As  the  action  of  eject- 
ment Is  a  possessory  action,  where  nn  title  ap- 
pears on  either  side,  a  prior  possession,  though 
short  of  twenty  years,  will  prevail  over  a  sub- 
sequent poaseadon  which  haa  not  ripened  into  a 


title,  provided  the  prior  pooocoBion  be  under  a 
claim  of  right  and  not  voluntarily  abandoned. 

«  •  •  rpiiig  doctrine  Is  recwgnhed 
by  the  New  York  courts  In  a  variety  of  cues. 

*  *  *  *  In  all  these  cases  It  will  be 
found  that  the  defendants,  against  whom  a  re- 
covery was  permitted,  were  mere  trespassers, 
and  that  they,  or  those  under  whom  they 
ohilnwd,  or  from  whom  they  obtained  postes- 
slon,  entered  upon  the  actual  or  oonstnictive 
possession  of  the  plaintiff." 

In  the  present  case  there  is  no  question  of 
of  title;  that  remains  in  the  United  States.  The 
Supreme  Court  of  Missouri  admit  that  Burgesi 
is  In  possession,  and  that  the  entry  of  the  de- 
fendants is  void.  Then  the  defendants  are 
mere  trespassers  on  the  actual  and  constructive 
poasessltm  of  the  plaintiff,  and  ought  to  be 
ejected  by  the  present  action. 

Mr.  Intrb^i  for  defendants  in  error: 

The  petition  of  the  plaintiff  shows  thatbebai 
no  title.  His  claim  u  not  based  upon  a  con- 
cession, and  was  never  confirmed.  The  on); 
action  ever  taken  with  the  claim  by  the  partla 
purporting  to  represent  it,  was  when  it  wu 

S resented  to  the  Recorder  of  Land  Titles.  1^ 
[endall,  after  his  purchase  in  lf}12.  The  Re- 
corder refused  to  recommend  it  for  conflrmip 
tion,  and  rejected  It;  and  from  that  time  to 
the  commencement  of  this  suit,  a  period  of 
nearly  forty  years,  the  claim  appears  to  have 
been  abandoned.  At  least,  no  steps  appear  lo 
have  been  taken  to.brlng  it  before  the  Record- 
er, or  anv  at  these  several  Boards  of  Commis- 
sioners, for  confirmation.  It  does  not  tppeu 
to  have  been  presented  to  Congress,  or  any  <kr 
partment  of  the  government  or  other  tribunal, 
for  their  sanction,  approval  or  confirmation. 

The  opinion  of  the  Supreme  Court  of  Mis- 
souri has  shown,  most  conclusively,  that  it  wis 
not  confirmed  by  the  second  section  of  the  Act 
of  the  8d  of  March,  1807  (3  U.S.  Slat,  at  Large, 
440),  as  was  contended  hy  the  counsel  in  that 
court,  in  the  argument  of  this  cause. 

The  plaintiff,  then,  has  nothing  more  than 
an  unconfirmed,  *unproeecuted  claim  to  [*60 
land,  which  has  been  rejected  b^  the  Recorder 
of  Land  Titles,  and  that  rejection  acquiesced 
in  for  nearly  forty  years;  and  which  Ibe  de- 
fendants, as  shown  by  the  plaintiff's  petitioo, 
have  purchased,  at  different  tfraes,  of  the  Unit- 
ed States,  and  to  which  they  have  severally  s 
title  from  the  government.  It  is  manifeet  the 
plaintiff  has  no  such  title  as  will  auth(ffi»a 
court  of  justice  to  gtrc  him  tke  relief  prayed 
for  in  his  petition. 

The  claim  was  not  filed  under  (he  prnvisioni 
of  the  Act  of  Congress  of  May  26. 1824,  givitw 
Jnrisdiciion  to  the  District  Court  of  tbe  United 
Slates,  for  the  Missouri  District,  to  adjndictte 
and  pass  on  these  unconfirmed  claims.  The 
claim  was  consequently  barred.  The  fifth  sec- 
tion of  that  Act  provides.  "  That  any  cWm 
not  brought  before  the  District  Court  within 
two  years  from  tbe  passing  thereof,  shall  be 
forever  barred,  both  in  law  and  equity;  and 
that  no  otiier  action  at  common  law,  or  pro- 
ceeding in  equity,  shall  ever  thereafter  be  sus- 
tained in  relati<Hi  to  said  claim." 

In  further  support  of  this  poaition,  the  de- 
fendants refer  to  the  case  of  Awry  v.  Gambit. 
8  How.,  56,  and  also  to  tbe  case  of  Cho«t»a» 
V.  Bekkart,  SUow..  862. 
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Toshow.  moreover,  that  the  plaintiff's  claim 
has  "  no  stanfliog  is  a  court  of  law  or  equity," 
the  defeadante  rel^  with  much  coufldenoe  on 
the  case  of  Let  Bou  t.  BramtU,  decided  in  this 
court  at  the  Jaauarj  Term.  1846.  4  How..  462. 
And  in  the  case  of  Menard  r.  Ma$»ty,  8  How. , 
807,  the  same  principle  la  still  more  strongly 
asserted  and  adhered  to. 

The  decision  of  the  Supreme  Court  of  Mis- 
souri is  made  in  accordance  witli  the  decisions 
referred  to,  and  is  governed  by  them.  The 
demurrers  were  rightfully  sustained  on  both 
pointa. 

The  defendants  were  improperly  joined  in 
the  action.  They  held  separately,  each  in  his 
own  right.uader  entries  made  at  me  Land  office 
at  different  times,  and  under  pre-emptions  al- 
lowed in  favor  of  each  of  the  defendants.  The 
peUtioD  shows  that  they  did  not  hold  or  claim 
title  in  common,  but  that  they  held  separately. 

In  conclusion,  the  defendants  adopt,  as  a 
part  of  their  argument,  a  portion  of  Uie  able 
opinion  of  Chief  JiuHee  Qamble,  in  delivering 
the  opinioQ  in  tbia  cause: 

"  The  ptaintifF,  then,  has  no  title  trhich  au- 
thorizes him  to  ask  the  relief  prayed  for  in  this 
petition.  But  ho  alleges  that  the  land  was, 
by  different  Acts  of  (ingress,  reeerved  from 
sale  in  order  to  satisfy  his  claim,  and  therefore 
the  purchases  made  by  the  defendant  were 
vfAd.  Suppose  it  to  be  true  that  the  reservation 
did  exist,  and  that  its  effect  would  be  to  render 
the  purchases  void,  still  his  position  in  court  is 
ttl*]  not  changed  thereby.  *The  reservation 
confers  no  title  on  him,  and  the  nullity  of 
purchuee  m%de  by  the  defendants  does  not 
enhance  the  merits  of  his  title.  He  is  still 
without  any  title  that  he  can  enforce." 

Mr.  Chief  JusUee  Taney  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  brought  by  petition  in  the 
Circuit  Court  of  Jefferson  County,  in  the  State 
of  Missouri,  by  the  plaintiff  in  error,  against 
the  defendants. 

"  The  petition  sets  forth,  in  substance,  that 
John  Jarrott,  iiiaa  Oerrnrd,  in  17S0,  with  4be 
consent  and  permission  of  the  officers  of  the 
Spanish  trovernment,  settled  upon  a  tract  of 
land  in  what  is  now  Jefferson  County,  in  the 
State  of  Miiisouri,  and  that  he  continued  to  in- 
habit and  cultivate  it  until  about  nv>6,  when 
he  was  driven  off  by  the  Indians.  His  sod  Jo- 
seph succeeded  him  in  the  potsession  of  the 
land,  and  continued  to  reside  upon  and  cultivate 
it  until  be  sold  it  to  Kendall,  in  the  year  1812. 
Kendall  filed  a  notice  of  the  claim  with  the 
United  Stales  Recorder  of  Land  Titles,  who  re- 
jected it.  The  right  of  Kendall  passed  by  de- 
scent to  his  heirs  at  law,  wlio  sold  to  the  plaint- 
iff, as  appears  by  conveyances  filed  with  the 

StitioD.  It  appears,  moreover,  that  the  plaint- 
has  always  been  in  possession  since  the  pur- 
chase of  Kendall's  heirs.  A  plat  of  the  claim 
was  laid  down  on  the  maps  of  the  public  lands, 
in  the  Registrar's  office,  representing  it  as  being 
reserved  lo  satisfy  the  claim  of  John  Jarrott's 
.  legal  representatives.  After  the  claim  had  been 
examined  and  rejected  by  the  Recorder  of 
Land  Titles  no  farther  action  appears  bo  have 
been  taken  on  the  claim. 

**1d  the  years  1847-48  and  0,  different  pn*- 
Uonfl  of  the  aame  tmot  o{  land  were  entered 
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at  the  Registrar's  office,  by  different  individuals 
under  pre-emptions  allowed  to  them;  the  entries 
beio^  made  at  different  times,  each  person  pur- 
chasing in  his  own  right  and  in  bis  own  indi- 
vidual name,  separate  and  distinct  from  the 
others.  The  several  peraons  making  these  sep- 
arate and  different  entries  are  nude  the  defend- 
ants to  this  suit: 

"  The  defendants  demurred  to  the  petition, 
and  asugned  as  causes  of  demurrer:  first,  that 
the  plaintiff  showed  no  right,  in  his  peUtlon, 
to  maintain  the  action;  second,  that  separate 
and  distinct  causes  of  action  as^nst  different 
persons  were  joined  in  the  petilfon. 

' '  The  Circuit  Court  of  Jefferson  County  sus- 
tained the  demurrers,  and  the  plaintiff  appealed 
to  the  Supreme  Court  of  Minsourl.  The  Su- 
preme Court  affirmed  the  decision  of  the  Circuit 
Court,  and  the  plaintiff  has  brought  bis  case 
before  this  court,  by  writ  of  error,  to  reverse 
the  decision  of  the  Supreme  Court  of  Missouri. " 

*In  proceeding  to  deliver  the  opinion  [*62 
of  the  court,  it  is  proper  to  observe,  that  by  the 
laws  of  Missouri  the  distinction  between  suits 
at  law  and  in  equity  has  been  abolished.  The 
party  proceeds  by  petition,  stating  fully  the 
facts  on  which  he  relies,  if  he  seeks  to  recover 
possession  of  land  to  which  he  daima  a  perfect 
^al  title;  and  he  proceeds  in  the  same  manner 
If  he  desires  to  obtidn  an  injunction  to  quiet 
him  in  his  possession,  or  to  compel  the  adverse 
party  to  deliver  up  to  be  canceled  evidences  of 
title,  improperly  and  legally  obtained,  and  he 
mar,  it  seems,  assert  both  legal  and  equitable 
rights  in  the  same  proceeding,  and  obtain  the 
appropriate  judgment. 

This  has  been  done  by  the  plaintiff  in  error  in 
the  present  case.  His  suit  is  brouj^t  accfurcUng 
to  the  prayer  of  his  petition  to  recover  pos- 
s^ion  of  faod  to  which  he  cluma  title,  and 
upon  which,  as  be  alleges,  the  defendants  have 
unlawfully  entered;  and  also  to  compel  them 
to  abandon  (as  he  terms  it)  their  illegal  claim. 

The  demurrer  admits  the  truth  of  the  facts 
stated  in  the  petition.  And  consequently,  if 
these  facts  show  that  he  bad  any  kgal  or  equi- 
table right  to  the  land  in  question,  under  the 
Treaty  with  France,  or  an  Act  of  Congress, 
which  the  State  Court  was  authorized  and 
bound  to  protect  and  enforce,  he  is  entitled  to 
maintain  this  error,  and  the  judgment  of  the 
State  Court  must  be  reversed. 

Now,  as  regards  any  equitable  and  inchoate 
title  which  the  petitioner  may  possess  under 
ttie  Treaty  with  France,  it  Is  quite  clear  that 
the  Stale  Court  had  no  jurisdiction  over  it. 
For  it  has  been  repeatedly  held  by  this  court, 
that  under  that  Treaty,  no  inchoate  and  imper- 
fect title  derived  fom  the  French  or  Spanish 
authorities,  can  be  maintained  in  a  court  of 
justice,  unless  jurisdiction  to  try  and  decide  it 
has  first  been  conferred  by  Act  of  Congress. 
Ceriaioly  no  sucb  jurisdiction  has  been jnven  to 
any  State  Court.  And  the  Supreme  Court  of 
Missouri  were  right  in  sustaining  the  demurrer, 
as  to  this  part  of  the  petition,  even  if  it  had 
been  of  opinion  that  the  permit  to  settle  on 
the  land,  and  the  long  possession  of  it  under 
the  Spani^  government,  gave  him  an  equitable 
right,  by  the  laws  of  S(Mia,  to  demand  a  per- 
fect and  legal  title.  The  court  had  no  juris- 
diction upon  the  queaUon.  And  the  judgment 
of  the  State  Court  cannot  be  reversed  unless 
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the  plaintiff  can  nhow  that  he  had  a  cnraplete 
and  perfect  title  derived  from  the  Spaniith  or 
French  authorities;  or  a  legal  or  equitable  title 
under  the  laws  of  the  United  Htatcs. 

The  petitioner  does  not  cMm  a  perfect  grant 
from  the  French  or  Spanish  government;  nor 
a  patent  from  the  proper  officers  of  the  United 
States.  But  he  insists  that  the  Act  of  Con- 
ervs»  of  March  S,  1807,  2d  Btat..  440,  vested 
in  him  a  complete  legal  title,  and  needed  no 
patent  to  cooarm  it. 

63*]  *  Undoubted  ly  Congress  may.  if  it  thinks 
proper,  grant  a  title  in  that  form,  and  it  has  re- 
peatedly done  so.  And  we  proceed  to  examine 
whether  the  title,  claimed  by  the  plaintiff,  was 
conQrmed  to  him  by  the  Act  referr^  to. 

The  plaintiff  relies  un  the  second  section  as  a 
confirmation  of  his  claim.  But  it  evidently 
will  not  bear  that  construction  when  taken  in 
connection  with  the  whole  Act.  For  the  fourth 
section  directed  Commissioners  to  be  appointed, 
who  were  authorized  to  decide  upon  all  claims 
to  land  under  French  or  Spanish  titles  in  the 
'  Territories  of  Louisiana  or  Orleans;  and  by 
the  sixth  section,  whenever  the  final  decis- 
ion of  the  Commissioner  was  in  favor  of  the 
claimant,  he  was  entitled  to  a  patent  for  the 
land,  to  be  issued  in  the  manner  provided  for 
in  that  section.  Tiie  eighth  aecuou  required 
the  Commissioners  to  report  to  the  Secretary  of 
the  Treasury  their  opinion  upon  all  cl^ms  not 
finally  confirmed  by  them — llie  claims  to  be 
clossiJied  in  the  manner  therein  prescribed. 
And  it  was  made  the  duty  of  the  Secretary  to 
lay  tliia  report  before  Congress  for  their  final 
determination. 

This  Act  of  Congress  did  not,  proprio  viffore, 
vest  the  legal  title  in  any  of  the  claimants.  For 
even  when  the  decision  of  the  Commissioners 
was  final  in  their  favor,  yet  a  V^^^^  was  still 
necessary  to  convey  the  title.  The  report  was 
made  conclusive  evidence  of  the  equitable 
right,  and  nothing  more.  And  when  the  final 
decision  was  aeainst  the  validitjr  of  the  claim, 
he  was  directed  to  report  his  opinion  upon  its 
merits;  and  Congress  reserved  to  itself  the  ulti- 
mate determination. 

The  powers  and  duties  of  the  Commissioner 
were  subsequently  transferred  to  the  Recorder 
of  Land  Titles.  And  this  claim  was  presental 
to  him  in  1812.  with  the  evidence  upon  which 
the  chiimant  relied  to  support  it.  It  is  a  claim 
under  a  settlement  right  derived  from  the 
Ijpanish  authorities,  and  which  the  clamant 
insisted  was  within  the  provisions,  and  entitled 
to  confirmation  under  the  second  section  of  the 
Act  of  1807. 

The  Recorder  reported  against  it.  His  re- 
port states  that  there  was  "  possession,  inhab- 
itation and  cultivation  in  1781,  and  eight  fol- 
lowing years,  and  again  two  or  three  years." 
He  assigns  no  particular  reason  tor  rejecting 
the  claim,  but  simply  enters  in  his  report  "not 
granted. "  And  in  this  form  it  was  laid  before 
Congress,  together  with  the  other  claims  not 
finally  decided  by  the  Recorder  in  favor  of  the 
claimants.  It  does  not  therefore  appear  from 
the  report  whether  it  was  rejected  because,  in 
the  Judgment  of  the  Recorder,  the  possession 
of  ten  consecutive  years  was  not  suificiently 
proved:  or  because  no  evidence  was  offered 
(and  none  appears  to  have  been  offered)  to 
prove  that  the  party  under  whose  title  the  claim 
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was  made  was  a  resident  of  the  territory  oa  the 
2Uth  of  December,  1808. 

*0n  behalf  of  the  petitioner  it  is  con-  [*04 
tended,  that  the  decision  of  the  Recorder  was 
erroneous,  and  founded  upon  a  mistake  as  to  a 
matter  of  fact ;  and  that  it  appear?  by  the  evi- 
dence returned  with  the  report  to  the  Secretary 
of  the  Treasury,  that  the  possession  spoken  of 
was  proved  to  have  been  for  more  than  lea 
consecutive  years  before  the  20th  of  December. 
1803 — and  not  broken,  as  stated  in  the  report. 

This  may  be  true.  The  Recorder  may  have 
fallen  into  error.  But  It  does  not  follow  that 
plaintiff  was  entitled,  on  that  accotint.  to  midn- 
tain  his  petition  in  the  Missouri  court.  That 
court  had  no  power  to  correct  the  errors  of  the 
Recorder  if  he  made  any ;  nor  to  revise  his  de- 
cision; nor  to  confirm  a  title  which  he  had  re- 
jected. That  power,  by  the  Act  of  1807.  w«i 
expressly  reserved  to  Congress  itself ;  and  bu 
not  been  committed  even  to  the  judicial  tribu- 
nals of  the  general  eovemment.  The  decisioa 
of  the  Recorder  agunst  him  is  final,  unless  re- 
versed by  Act  of  Congress;  and  the  petitioner 
can  make  no  title  under  the  United  States,  Iqr 
virtue  of  the  provisions  in  that  Act. 

It  is,  however,  insisted,  that  if  it  was  not  con- 
firmed by  the  Act  of  1807,  it  was  made  valid 
by  the  Act  of  1814.  And  this  confirma- 
tion is  claimed  under  the  fltat  section,  which 
confirms  all  cl^ms  where  it  appears  by  the  r^ 
port  of  the  Recorder  that  it  was  rejected  mer^ 
ly  because  the  land  was  not  inhabited  by  the 
claimant  on  the  20th  of  December.  1808. 

But  it  is  very  clear  that  this  Act  does  not  em- 
brace it.  The  report  of  the  Recorder  does  not 
placeitsre^tionmerelyoothatground.  Ontlw 
contraiT,  it  would  seem  to  place  it  upon  the 
want  of  proof  of  continued  restdentx  upon  the 
lend  for  ten  consecutive  years;  and  upon  none 
other. 

It  may  Indeed  have  happened  that  the  bod  of 
John  Jarrett  was  In  possession,  and  actually  in- 
habited the  land  on  the  day  mentioned  in  the 
law;  and  that  from  ignorance  of  its  provisions, 
or  from  othOT  cause,  he  omitted  to  produce 
proof  of  it  to  the  Recorder,  and  that  the  claiiD 
was  in  fact  rejected  on  that  account.  But  that 
question  was  not  open  to  inquiry  In  the  Mis- 
souri court.  The  Act  of  Congress  doeb  not 
confirm  all  claims  where  this  fact  existed  and 
could  l>e  proved,  but  those  only  in  which  it  ap- 
peared on  the  face  of  the  report  that  the  waul 
of  this  proof  was  the  sole  cause  of  iu  rejecdoo. 
This  must  appear  on  the  written  report  of  the 
Recorder  to  bring  it  within  the  provitdoos  of 
thi<i  Act,  and  cannot  be  supplied  by  other  evi- 
dence. And  as  it  does  not  so  appear  In  the 
present  case,  the  Act  of  1814  does  not  embrace 
it  nor  confirm  it. 

Neither  can  the  petition  be  maintaiDed  opoa 
the  long  and  continued  poasession  held  by  the 
petitioner  and  those  under  whom  be  claimt. 

The  legal  title  to  this  land,  under  the  Trea^ 
with  France,  was  *in  the  United  States.  [*6o 
The  defendants  are  in  possession,  claiming  title 
from  the  United  States,  and  with  evidences  of 
title  derived  from  the  proper  ofllcers  of  the  gov- 
ernment. It  is  not  necessary  to  inquire  wlwtli- 
er  the  title  claimed  by  them  is  valid  or  ooi 
The  petitioner,  as  appears  by  the  case  lie  pre- 
sents in  his  petitioo,  has  no  title  of  any  descrip- 
tion derived  from  the  otmstituted  autboriiieiof 
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the  United  States,  of  whfcb  any  court  of  justice 
am  take  cognizance.  And  the  mere  poasession 
of  public  land,  without  title,  will  not  enable  the 
party  to  maintain  a  suit  against  anyooe  who 
entors  oo  it;  and  more  especially  be  cannot 
Duiotun  It  agidost  persons  holding  po>8e«ton 
QDder  title  derived  from  the  proper  offlcers  of 
the  goTeromeDt.  He  mnat  first  ihow  a  right 
in  himself,  before  he  can  call  into  question  the 
rslidity  of  theirs. 

Whatever  equity,  therefore,  the  plaintiff  ma^ 
be  supposed  to  have,  it  is  for  the  consideration 
and  decision  of  Congress,  and  not  for  the  courts. 
If  he  has  suffered  mjury  from  the  mistake  or 
omiasion  of  the  public  officer,  or  from  bia  own 
ignorance  of  Uie  law,  the  power  to  repair  it 
rests  with  the  political  department  of  the  gov- 
erament,  and  not  the  judicial.  It  is  expressly 
reserved  to  the  former  by  the  Act  of  Congress. 

We  aed  no  error  in  the  judgment  of  the  Su- 
preme Court  of  Miasouri,  and  it  mu»t  be  termed, 
vAA  costs. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
ecript  of  the  record  from  the  Huprcme  Court  of 
the  Stale  of  Missouri,  and  was  argued  by  coun- 
sel; OD  coouderatifHi  whereof,  it  is  now  here 
wdered  and  adjudged  by  Uiia  court,  that  the 
judgment  of  tbe  said  Supreme  Court  in  this 
cauae  be,  and  the  same  is  hereby  affirmed,  with 
coaia. 

Aire— 15  »a^> 

cited— 18  Howq  m ;  t  Otto,  HT  %  HoAll..  lei. 


JOSIAS  PENNINGTON,  Plaintiff  in  Brror, 

V. 

LYMAN  GIBSON. 

Courbt  of  equii]/  and  of  law  are  of  equal  d^nity 
— AeUoH  on  jadgmeHt  in  equitjf — Averment  at 
to  juTiadietion. 


ooQuroveray  twtwecn  tbeiu  are  wlthla  the  teg 
Jurtadlctioa  of  a  court  ol  equity,  tbe  decree  of  (bat 
OOTirt  is  to  every  Intent  as  b' 
^d|rineat  ot  a  court  oC  law. 

WnencTer.  thurefure,  md  action  of  debt  can  t>e 
maiatolued  uiK>n  a  Judgment  at  law  fur  a  sum  of 
money  awarded  bj  sucb  Judirment,  the  like  action 
oaa  t>e  malntalntid  upon  a  decree  In  equity  whiok  is 
for  a  Bpecillo  amount :  and  ibe  reoorus  of  tbe  two 
ooartB  are  of  equal  dignity  and  binding  oblJgation. 

A  declaration  was  sufflcieut  wblcb  averred  tbat 
"at  •  veneral  term  of  tbe  Supreme  Court  In 
Kqnltr  for  the  State  of  New  York,"  fto.,  &o.  Be- 
inc  Cbus  averred  to  t>e  a  court  of  general  Jurisdio- 
tlon,  no  averment  was  necessary  tbat  tbe  subject 
OMSCer  lu  question  was  wltbin  Its  Jurisdiction.  And 
tHrcourts  of  the  United  States  will  take  aoUoe  of 
ite  Jndicial  decisloas  in  the  several  States  ia  the 
mmm  manner  as  the  courts  of  those  States. 

OO'']  *rpHIS  case  was  brought  up  by  a  writ 
X  ot  error  from  tbe  Cirouit  Court  of 
th»  United  States  for  tbe  Distria  of  Maryland. 

Ibe  factaof  the  oise  an  set  forth  In  theopin- 
Ibb  «f  tbe  court. 

ll  was  argued  by  Mr.  8elil«r  for  the  plaint- 
iff Ih  emM-,  and  by  Me9ar$.  n>{ok  and  Col- 
for  tbe  defendant  in  error. 
K  AAfty  stated  that  there  were  three  causes 
'for the  demurrer  to  the  deelarattoD. 


an  alleged  court  of  equity,  as  set  forth  In  said 
declarailoo;  whereas,  an  action  at  law  cannot 
be  maintained  in  this  court,  on  such  a  decree; 
at  least  without  avermeot  in  pleading,  that 
said  decree,  within  the  limits  of  its  territorial 
jurisdiction,  ii  of  equal  efHcacy  with  a  judg- 
ment at  law. 

2.  For,  even  if  an  action  at  law  can  be  main- 
tained for  the  recovery  of  tbe  sums  of  money 
directed  by  such  alleged  decree  to  be  paid,  as 
stated  in  said  declaration,  yet  tbe  form  of  action 
adopted  in  this  case  n  not  the  proper  form  of 
action  for  tbe  enforcement  of  such  recovery. 

8.  For  that  it  does  not  appear  in  and  by  the 
said  declaration,  nor  is  it  toerain  averred,  in 
any  manner,  that  the  said  alleged  court  of 
equity  had  any  lurisdiclion  to  pass  a  decree 
against  this  defendant  for  payment  to  the 
pTaiotiff-of  any  of  tbe  sums  of  monby  in  the 
said  declaration  mentioned. 

After  joinder  in  demurrer,  the  court  gave 
judgment  upon  tbe  demurrer  in  favor  of  the 
pidntiff  below,  for  $6,134.86,  and  $8,000  dam- 
ages :  tbe  damages  to  be  released  oa  payment  of 
Ibe  debt,  with  Interest  from  95lli  November, 
1848,  and  costs  of  suit. 

The  counsel  for  the  plaintiff  in  error  will  in- 
sist that  several  causes  of  demurrer  were  well 
assigned. 

As  to  the  first  ground.  There  is  no  aver- 
ment  that  add  "  Supreme  Coiot  in  Equity  of 
the  State  of  New  York  "  is  a  court  of  record. 
The  decree  is  referred  to  "  as  remaining  in  the 
office  of  tbe  County  Clerk  of  Steuben  County. " 
No  averment  that  such  a  decree  in  the  State  of 
New  York  is  of  equal  efficacy  with  a  judg- 
ment at  law. 

It  is  conceded  that  it  has  been  held,  in  many 
casea,  in  this  court,  that  a  decree  in  ebanoeiy 
is  equally  as  conclusive  as  a  judgment  in  a 
court  of  common  law.  In  Hopkin*  v.  Lee,  6 
Wheat.,  lOV,  tbe  decree  was  evidenced  by  the 
record  of  the  proceedings  in  Chancery  in  the 
Circuit  Court  for  the  District  of  Columbia; 


Wbaoever  the  parties  to  a  suit  and  the  subject  In  and  beincr  offered  in  evidence  in  the  same  court, 

inimv(>ntv  h«twf>on  thmn  are  wlthlo  the  rctfular  '  •  .     .•        im    .      •      •  1 
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Vot  llMt  it  appears  from  the  declaration. 
RHe  of  action  is  an  sieged  decree  of 
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the  only  question  was  as  to  tbe  effect  of  said 
decree  as  evidence.  *But  Hugh  v.  ['*67 
H^g»,  8  Wheat..  697,  is  an  express  decirion  on 
the  very  point,  and  sustdns  tbe  demurrer. 
Smith  V.  Kemochm,  7  How.,  317,  merely  de- 
dded  the  effect,  in  evidence,  of  a  decree  in 
Chancery,  as  between  tbe  parties.  It  was  not 
the  case  of  an  action  at  taw  itrouaded  oo  a  de- 
cree. On  this  point,  tbe  following  cases  will 
also  be  relied  on:  Carpenter  v.  THornton,  S  B. 
&  Aid.,  52;  Houlditeh  v.  Marquit^  Donegal. 
8  Bligh,  N.  S.,  801:  and  1  Stat,  at  Large.  193. 
and  notes  there,  will  be  cited. 

On  tbe  second  point,  the  following  (xses  will 
be  cited:  Woifaw  v.  Witter,  1  Doug..  1;  Dupkix 
V.  Denven,  3  Vera.,  640;  Orateford  v.  Wittt^, 
and  Sinclair  v.  Fraeer,  Doug.,  4. 

As  to  the  nound  of  demurrer  thirdly  as- 
signed, it  will  TC  insisted  that  the  courts  of  Uie 
lilted  States  cannot  judicially  know  the  ex- 
tent or  character  of  the  jurisdiction  of  the  eaid 
Court  of  Equity:  and  of  course  cannot  know 
whether  it  bad  jurisdiction  over  the  subject 
matter,  or  over  the  plaiutifl  in  error.  There  is 
no  avmnent  in  tlie  declaration  as  to  the  juris- 
diction of  said  court;  nor  is  it  even  averred 
that  said  court  was  holden  at  a  place  within  its 
jurisdiction,  or  tiiat  said  d^ree  was  pro- 
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nouiiood  within  its  jurisdictioD.  It  te  consiat- 
eot  witli  all  that  is  averred  in  pleading  that  the 
decree  may  be  merely  void.  The  followinff 
cases  will  be  dted:  BotweWt  Leute  v.  Otis,  9 
How..  849:  Allen  v.  Blunt,  1  Blatch..  C.  C. 
480;  D'Arey  v.  Ketehum.  11  How.,  165;  Craw- 
ford V.  Howard,  80  Maine  (17  Shep ),  432; 
Bu'^ekle  v.  Eckart,  8  Denio,  279;  Oadb  v. 
HayoM.  8  B.  Men.,  187;  Van  Buskirk  v.  Mu- 
lock,  8  Hsrr.,  184;  Moravia  v.  Sloper,  and  Her- 
bert V.  Cook,  Willes,  80,  87;  Bead  v.  Bmm,  1 
Cr.,  Hee.  &  R,  803:  8.  C.  4  Tyrw..  408.  It 
is  not  to  be  iDlended  that  because  a  court  is 
termed  a  superior  court,  that  it  is  a  court  of 
general  jurisdiction.  It  may  be  au  interior 
court,  and  of  limited  jurisdiction. 

The  counsel  for  the  defendant  in  error  thus 
stated  and  argued  the  points: 

The  questions  for  argument  arise  upon  the 
demurrer,  which  raises  anbstantially  three 
pointH,  namely: 

1.  That  an  action  at  law  cannot  be  main- 
tained in  the  courts  of  the  United  States,  upon 
•  the  decree  of  a  state  court  of  equity. 

3.  That  if  suck  action  be  maintainable,  the 
declaration  must  set  forth  that  the  decree, 
within  the  limits  of  the  Stale  in  which  It  is 
passed,  is  of  equal  efficacy  with  a  judgment 
at  law ;  and  also  that  the  court  bad  jurisdiction 
to  pass  the  decree  io  question. 

8.  That  the  action,  if  maintainable,  must  be 
auumpsit,  not  debt. 

68*]  *1st.  Under  the  Constitution  of  the 
United  States,  and  the  laws  of  Congress,  the 
judgments  of  the  courts  of  each  State  are  to 
be  regarded  in  all  other  States,  not  as  foreign, 
but  domestic  judgments,  and  as  equally  con- 
clusive with  domestic  judgments.  {muU  v. 
Bui-yee,  7  Cninch,484;  JSbniptonv.  JfeCAmMA, 
8  Wheat.,  384.) 

And  where  the  court  has  jurisdiction  of  the 
parties  and  the  subject  matter,  a  decree  in 
chancery  is  equally  conclusive  between  the 
parties  with  a  judgment  at  law.  "Inthisthere 
IB,  and  ought  to  ue,  no  difference  between  a 
verdict  and  judgment  in  a  court  of  common 
law  and  a  decree  of  a  court  of  equity.  They 
both  stand  on  the  same  footing,  and  ma^  be 
offered  in  evidence  under  the  same  limitations; 
and  it  would  be  ditflcult  to  assign  a  reason 
why  it  should  be  otherwise."  {Hopkiiu  v.  Lee, 
6  Wheat..  113,  114.) 

In  all  the  Stales  where  the  question  has 
arisen  (in  Kentucky,  Louisiana,  Tennessee, 
South  Carolina,  Maine,  and  New  York),  de- 
crees in  chancery  have  been  held  to  be  within 
the  Constitution  and  Act  of  Congress;  which 
make  them  equally  with  judgments  at  law,  of 
llie  same  dignity  in  all  other  States  as  in  the 
State  in  which  they  are  pronounced.  (See 
Cow.  and  H.  Notes  to  Phil.  Ev.  Part  IL,  p. 
900.  and  the  cases  there  cited.) 

This  being  so,  the  money  decree  of  a  court 
of  chancery  of  competent  jurisdiction  iy,  in 
ever);  other  State,  the  final  and  conclusive  as- 
certaioment  of  a  debt,  upon  which  a  legal 
obligation  to  pay  arises.  And  there  can  t>e  no 
sufficient  reason  why  an  action  of  debt  should 
not  be  matnlained  as  well  on  such  a  decree 
as  upon  a  judgment  at  law.  There  may  be 
decrees  in  chancery,  which  cannot  well  form 
the  baEus  of  a  suit  at  law.  Such  are  decrees 
for  specific  performance,  or  such  as  contain 
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multifarious  matter,  or  require  acts  and  c(u- 
ditions  to  be  performed  ay  each  pw^.  But 
this  objection  cannot  be  made  to  a  final  decne 
for  the  payment  of  a  specific  sum  of  money 
free  from  conditions  or  qualifications  of  soy 
kind.  A  legal  obligation  to  pay  .is  necesaaiilf 
implied  by  such  a  decree. 

"Every  man  is  bound,  and  hath  virtuiUly 
agreed  to  pay  such  particular  sums  of  money 
as  are  charged  on  him  by  the  sentence  or  as- 
sessed by  the  intennetation  of  the  law.  What- 
ever the  laws  order  anyone  to  pay,  that  br 
comes  instantly  a  debt,  which  he  hath  liefore- 
hand  contracted  to  discharge.  This  implied 
agreement  gives  the  pltdntiff  a  right  to  uisti- 
tute  a  second  action,  founded  merely  on  the 
ground  of  contract,  to  recover  such  a  sum. 
So,  if  he  hath  obtained  Judgment,  he  may 
bring  an  action  of  debt  on  this  judgment,  &c.. 
Ac ;  and  the  law  implies,  that  by  the  original 
contract  of  society,  the  defendant  hath  con- 
tracted *a  debt,  and  is  bound  to  pay  it. "  (S  [*69 
Bl.,  Com.,  160.)  It  is  on  this  ground  alone, 
that  "  auumpnt"  lies  on  foreign  ludgmeDls; 
and  whT  not  on  a  deoee  1b  equity  for  toe  pay- 
ment 01  money. 

It  has  been  said,  that  a  lt«al  obligation  cao- 
not  be  implied  from  a  merely  equitable  obliga- 
tion to  paf^;  and  tliat  an  ac^n  at  Uw  canaot 
be  maintained  upon  a  decree  in  equity  for  the 
pavment  of  money  founded  on  equitable  con- 
siderations only.  {Carpenter  v.  Thoi-nUm.  S 
Bam  &  Aid.,  53.  SE.  C.  L.,335.)  In  that  case, 
it  appeared  from  the  record,  that  the  bill  was 
filed  for  the  specific  performance  of  an  agree- 
ment to  purchase;  and* the  decree  was  misni- 
festly  on  the  ground  of  that  particular  equity. 
The  chief  objection  to  the  suit  ui;ged  in  areu- 
ment.  was,  that  it  had  been  brought  in  En- 
gland upon  a  decree  of  the  High  Court  of  Chan- 
cery of  England,  having,  of  course,  the  power 
to  enforce  its  own  decrees  in  the  territwy  in 
which  thesuit  was  brought.  It  wasdetermuied, 
under  Uie  circunutances  of  that  case,  that  the 
action  would  not  Ue. 

But  in  a  subsequent  case  (fitmfey  v.  ihpfr, 
8  Barn  &  Cress  .  16;  15  E.  C.  L.,  147).  it  was 
admitted  and  held  that  debt  would  lie  on  the 
decree  of  a  colonial  court  of  equity  (in  New- 
foundland) for  the  payment  of  a  specific  Iwlance 
found  to  be  duo  by  one  partner  to  anoth«. 
Lord  Tenterden  (by  whom  Carpenter  r.  Tka**- 
ton  was  determined)  s^J : ' '  There  is  a  great  dif- 
ference between  the  decree  of  a  colonial  conit, 
and  a  court  of  equity  in  this  country.  Tbe 
colonial  court  canuot  enforce  its  decrees  here  :s 
court  of  equity  in  this  country  may.  In  the 
latter  case,  there  is  no  occasion  for  the  inter- 
ference of  a  court  of  law;  in  the  former,  there 
is,  to  prevent  a  failure  of  justice.  The  case  of 
Carpenter  v.  Thornton  does  not  establish  the 
broad  principle  for  which  it  was  cited."  thstls, 
that  no  action  at  law  could  be  mdntaioed  on  a 
decree  in  equity. 

In  Sadier  v.  BoHne,  1  Campb.,  25S,  it  wai 
also  held,  that  an  action  at  law  was  maintaina- 
ble upon  the  decree  of  a  colonial  court  of  equity. 
The  amount  of  the  decree  in  that  case  was  u- 
definite.  But  Lord  Ellenborough  said:  "Had 
the  decree  been  perfected,  I  would  have  given 
effect  to  it,  as  well  as  to  a  Judgment  at  common 
law.  One  may  be  the  cmsideration  for  an  ««- 
eumpeU  equally  with  the  other. ", 
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This  question  in  Englaad,  seems  to  hare  been 
aettled  by  Ihe  two  cases  last  referred  to.  In  7 
Wentwortb's  Pleadiogs,  95,  ia  a  precedent  for 
an  action  of  debt  for  a  sum  of  money  decreed 

Sthe  Lord  CIian(»llor  to  be  paid  to  the  plaint- 
;  and  the  form  is  attributed  to  Mr.  Tidd. 
The  buoka  of  precedents  all  contain  forms  of 
actioos  npon  foreiffo  decrees  in  equity.  The 
only  exception  would  seem  to  be  the  case  of  an 
70*1  action  at  law,  brought  "in  the  same  terri- 
torial jurisdiction,  to  enforce  a  decree  In  equity; 
aDpearing  on  its  face  to  be  grounded  on  equita- 
ble coDMdentloDS  only.   (See  Carpenter  v. 

It  has  been  repeatedlv  ruled  in  this  cotintiT, 
that  the  action  would  lie  upon  a  chancery  de- 
cree ordering  the  payment  of  money,  (ftwf  v. 
Neafie,  8  Ciiiues.  32:  Duboitv.  Duboti.^ Cowen. 
496;  see,  also.  19  Johns.,  166,  577;  Svaiu  v. 
TfUem.  9  Serg.  &  Rawle.  Hottard  v.  H&w- 
ard,  15  Blaaa.,  196;  MeKim  t.  Odom,  8  Fair- 
Held.  94.) 

In  the  first  case  (PMt  v,  Neafie)  Chief  Juitiee 
Kent  dissented  from  the  opinion  of  the  court; 
but  chiefly  OD  the  ground,  I  hat  as  the  Supreme 
Court  of  New  York,  in  Hitckeotk  A  Filch  v. 
Aieken,  1  Caines,  469,  had  detormincd  the  Judg- 
meata  of  sister  stales  to  be  only  prima  feiHe 
erldenco,  and  open  to  inquiry  upon  Uieir  merits, 
to  sustain  an  action  at  law  upon  the  decree  io 
eqaity  of  another  slate,  would  involve  the  court 
Id  thedtscusaion  and  determination  of  questions 
of  exclusively  equitable  jurisdiction,  which  a 
court  of  law  was  not  competent  Io  pass  upon. 
The  overruling  of  the  case  of  Ritcheock  v.  Aie 
km,  and  the  settlement  of  the  question  by  this 
oourt,  that  a  judgment  is  conclusive  in  every 
other  state  if  a  court  of  the  state  where  It  was 
rendered  would  hold  it  Bo,  has  removed.  It  may 
fairly  be  presumed,  the  reason  of  Chancellor 
Kent's  objection  to  the  ruling;  !n  Pi>gt  v.  Neafie. 
(See  1  Kent's  C,  5th  ed.,  260.  861.  note  C.) 

In  the  case  of  MeKim  v.  Odom.  8  Fairfield, 
94,  the  whole  subject  is  most  fully  and  learned- 
ly discussed,  and  the  authority  ii  worthy  of 
special  reference. 

To  refuse  the  Jurisdiction  contended  for.  it  is 
obvious  would.lnthiscountiT.amount  in  many 
cases  to  an  absolute  denial  of  justice.  In  some 
of  the  Slates  there  is  no  court  of  equity,  so 
called;  and  if  a  plaintiff  in  such  states,  to  en- 
force a  decree  in  equity  obtained  lawfully  in 
another  state,  may  not  resort  to  a  court  of  law. 
where  the  defendant  has  removed  from  and 
holds  no  proper^  in  the  state  in  which  the  de- 
cree was  pMsed,  but  has  both  residence  and 
property  in  the  slate  in  which  he  must  be  sued 
at  law,  if  at  all — there  is,  to  all  practical  intent, 
a  right  for  which  there  is  no  remedy.  In  the 
American  cases  cited,  the  distinction  taken  in 
Carpenter  v.  Th^tmton,  between  decrees  passed 
upon  1^1  and  equitable  considerations,  does 
not  seem  to  have  been  regarded;  but  the  dis- 
tinction, even  If  well  founded,  cannot  apply  to 
this  case.  For  from  anything  that  appears  to 
the  contrary  on  the  record,  the  obligation  of  the 
defendant  m  equity  (plaintiff  in  error)  upon 
which  the  decree  was  passed,  might  have  been 
binding  in  law  as  well  as  in  equity. 
71*]  *3d.  If  the  action  can  he  maintained, 
it  1b  not  necessary  to  set  forth  io  the  declaration 
tbat  the  decree  sued  on  is  of  equal  efficacy  in 
the  State  in  which  It  was  passed,  with  a  jndg- 
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meot  at  law;  or  that  the  court  had  jurisdiction 
to  pass  the  decree.  By  the  Act  of  May.  1790. 
it  is  provided,  that  the  judicial  proceediogs  of 
the  state  courts  shall  have  such  fidth  and  credit 
given  to  them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  which  the  records  are  or  shall 
be  taken.  If  they  are  conclusive  in  the  state 
where  pronounced,  they  are  so  everywhere.  If 
open  to  examination  there,  they  are  so  every- 
where. A  decree  in  chancery  is.from  its  nature, 
equally  conclusive  with  a  judgment  at  law.  (6 
Wheat..  118,  Ac.)  It  may  not  have  equal  effi- 
cacy io  the  state  io  which  It  was  passed,  with  a 
judgment  at  law,  Io  respect  to  the  mode  and 
meaoB  of  its  enforcemeot :  but  it  is  of  like  con- 
cluBivenesB,  as  "  re*  ads'tdieata,"  provided  the 
court  had  jurisdiction  of  the  parlies  and  sub- 
ject matter.  It  is  averred  by  the  declaration  in 
this  case,  that  the  decree  Io  question  was  duly 
signed  and  enrolled.  £c. ;  aod  as  the  rco^rtl  of 
the  judicial  proceedingB  of  another  slate  {every 
presumption  being  in  favor  of  the  jurisdiction). 
It  is  prima  facie  evidence  tbat  Ihe  court  had  ju- 
risdiction over  the  pttrties  and  subject  matter 
(see  4  Cowen,  294.  396.  and  8  Cowen.  811);  and 
it  is  conclusive  upon  them  while  not  reversed, 
set  aside.  &c. ,  unless  that  evidence  be  rebutted. 
But  that  issue  is  matter  of  defense,  and  must 
be  so  tendered.  It  Is  not  necessary  to  aver  in 
pleading,  by  the  declaration,  that  there  was  ju- 
risdictioD  to  pass  the  decree,  in  a  suit  on  such 
decree,  any  more  than  to  aver  the  jurisdiction 
to  render  a  judgment,  in  a  suit  on  such  judg- 
ment: nor  to  a1lqg;e  the  conclusiveness  of  the 
one,  any  more  than  that  of  the  other.  As  the 
plea  to  an  action  of  debt  upon  Ihe  judgment  of 
another  state  must  be  "nut  tiel  record."  a-aA  not 
"  nUd^t," tmiha  plea  to  an  action  on  a  decree 
of  another  stale  must  be  of  like  import.  In 
either  case,  of  course,  a  special  plea  to  the  ju- 
risdiction would  l>e  good ;  and  if  the  conclusive  - 
nesa  of  eliher  cause  of  action  is  to  be  called  in 
question,  it  may,  and  must  be  done  as  matter 
of  defense.  No  precetlent  can  be  found  of  debt 
on  judgments  or  decrees,  wheretbe jurisdiction 
is  averred  in  the  declaration. 

Id  Englaod.  there  is  a  distinction  between 
superior  and  inferior  courts.  In  the  former 
evetjthing  is  intended  to  be  within  the  juris- 
diction; in  the  latter,  every  material  fact  must 
be  allegedlo  be  within  the  jurisdiction.  It  is 
necessary,  therefore. in  a  suit  in  a  superior, upon 
the  judgment  of  an  inferior  court,  toallegeoot 
merely  that  the  latter  had  jurisdictioo,  but  that 
the  "original  cause  of  actino  arose  witiiln  the 
iurisdictioQ,  &c.  "  {Read  v.  Pope,  1  C.  M.  A 
R..  803,  Exchequer.) 

*So,  in  pleading  the  judgments  of  [*72 
courts  of  limited  and  special  jurisdiction,  it  may 
he  necessaiy  to  state  the  facts  upon  which  the  Ju- 
risdiction Isfounded;  but  with  respect  to  courts 
of  general  jurisdiction,  the  rule*  is.  that  they 
are  presumed  to  have  Jurisdiction  until  the  con- 
trary clearly  appears.  The  want  of  jurisdiction 
must  be  averred,  as  matter  of  defense.  "  Every 
presumption  Is  io  favor  of  the  jurisdiction  of 
the  court.  The  record  is  prima  facte  evidence 
of  it.  and  will  be  held  conclusive,  until  clearly 
and  explicitly  disproved."  (4  Cowen,  394, 396; 
Cow.  &  H.  Notes.  Part  II.,  906,  906.) 

We  have  considered  this  case  on  the  essump- 
tlcm  that  the  decree  sued  on  was  that  of  a  chan- 
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eery  court,  exercisiog  general  eoulty  jurisdic- 
tion. But  in  fact,  it  was  paaaed  by  a  court  ex- 
ercising no  aeparate  equity  jurisdiction,  but  hav- 
ing general  jurlsdictioD  over  the  whole  cause  of 
action,  whether  founded  on  legal  or  equitable 
confideratioDB.  Its  decree,  so  called,  was  as 
much  a  judgment  at  law  as  it  was  a  decree  in 
cliancery,  to  certain  intents  and  purposes,  in  the 
State  of  New  York,  and  was  made  so  by  the 
constitution  and  laws  of  that  State. 

The  federal  courts,  supreme  and  Inferior, 
considering  their  relations  to  the  States,  are  sup- 
posed to  have  judicial  knowledge  of  the  consti- 
tutions, laws  and  public  usages  of  all  the  states. 
"Whatever  question  may  be  as  to  to  the  propri- 
ety of  the  stale  courts  taking  such  judicial  no- 
tice, there  can  be  none  in  regard  to  this  court. 
(See  Cow.  &  H.  Notes,  Part  II.,  pp.  901, 
903.)  The  New  Cmstitution,  the  Judiciary  Act, 
and  Code  of  Procedure  of  the  State  of  New 
York,  may  therefore  properly  be  examined,  to 
ascertain  the  jnrlsdiction  of  the  court  which 
passed  the  decree  on  which  thli  action  was 
brought. 

The  New  Constitution  of  New  York,  adopted 
November,  1846, art.  6, sec.  8,  provides:  "There 
shall  be  a  supreme  court,  having  general  ju- 
risdictloD  in  law  and  equity."  Sec.  6:  "The 
Legislature  shall  have  the  same  power  to  alter, 
and  regulate  the  proceedings  in  law  and  equity, 
as  they  have  heretofore  possessed."  Art.  14; 
sec.  8:  "  The  offices  of  Chancellor,  Vice-Chan- 
cellor  &c..  are  abolished,  from  and  after  the 
first  Monday  in  July,  1847." 

The  Judiciary  Act,  passed  ^fter  the  adoption 
of  the  New  Constitution  (Laws  of  18i7.  ch.  380, 
sec.  16)  provides:  "The  Supreme  Court,  or- 
ganized by  thi«  Act,  shall  posaess  the  same  pow- 
ers and  exercise  the  same  jurisdiction,  as  is  now 
possessed  and  exercised  by  the  Supreme  Court, 
and  Court  of  Chancery,  &c.,  ana  all  laws  re- 
lating to  the  present  Supreme  Court,  and  Court 
of  CfiaDcery.  and  the  JurisdicUon,  powers  and 
duties  of  satd  courts.  Ac. ,  shall  be  applicable  to 
the  Supreme  Court,  organized  by  this  Act,  Ac., 
so  far  as  the  same  can  be  so  applied,  and  are 
consistent  with  the  Constitution,  and  the  pro- 
visions oT  this  Act. 

73*1  *The  Code  of  Procedure,  passed  April 
13,  1848,  cb.  879.  sec  63.  provides:  "  The  dis- 
Unction  between  actions  at  law  and  snlts  in  eq- 
uity, and  the  forms  of  all  such  actions  and  suits, 
as  heretofore  existing,  are  abolished;  and  there 
shall  be  in  this  Slate  hereafter  but  one  form  of 
action  for  the  enforcement  or  protection  of  pri- 
vate rights,  and  the  redress  or  prevention  of  pri- 
vate wrongs,  which  diall  be  denominated  a  civil 
action. 

Sec.  63:  "The  party  complaining  sball  be 
known  as  plaintiff,  ftc." 

Sec.  119:  "  The  first  pleading  on  the  part  of 
the  plaintiff  is  the  cumplaint." 

Sec.  120:  "  The  complaint  shall  contain,  1. 
The  title  of  the  cause,  &c.  3.  A  statement  of 
the  facts  constituting  the  cause  of  action,  &c. 
8.  A  demand  of  the  relief  to  which  the  plaint 
iff  supposes  himself  entitled.  If  the  recovery 
of  money  be  demanded,  the  amount  thereof 
shall  be  stated. " 

This  Act  (nee.  391)  went  into  effect  July  1, 

1848.  The  decree  of  the  Supreme  Court,  in 
this  case,  wai  signed  and  enrolled  April  80, 

1849,  At  the  time  of  its  rendition,  the  diatlnc- 
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tion,  in  New  York,  between  actions  at  law  and 
suits  in  equity  was  alxdisbed,  and  then  wm 
but  one  form  of  action  in  all  dvil  cases.  The 
decree,  therefore,  so  called,  was  of  "equal  ef- 
ficacy "  with  a  judgment  at  law.  It  was  pssnd 
by  a  court  of  general  jiuisdicUon,  whose  judg- 
ments were  conclusive  in  New  York;  and  more- 
over, by  whatever  technical  title  known,  it  wss 
a  final  judgment  for  the  payment  of  money, 
rendered  by  a  court  liaving  no  separate  equity 
jurisdiction  or  powers,  though  properly  exer- 
cising  complete  jurisdiction  over  th^  muiles  and 
subject  matter.  In  no  other  court  In  New  York 
cnutd  it  be  a  matter  of  inquiry,  whether  thst 
judgment  was  founded  upon  legal  or  equitable 
considerations.  How,  then.  In  any  other  state 
court,  or  court  of  tlie  United  States,  could  it  be 
viewed  as  a  decree  Id  chancery,  founded  upon 
equitable  conslderathHis  only?  What  other  ac- 
tion could  be  maintained  in  another  state  for 
its  enforcement,  than  an  action  at  law,  there 
being  only  one  form  of  civil  action,  for  that 
purpose,  in  the  State  of  New  York? 

8d.  Debt  is  the  proper  remedy;  asmmptH 
would  not  lie.  The  latter  is  maintainable  only 
upon  the  judgment  of  a  foreign  court,  which  n 
not  regarded  as  a  record,  nor  as  a  specialty,  bat 
only  as  prima  fads  evidence  of  a  simple  era- 
tract  debt;  aa  in  England,  upon  an  Irish  judg- 
ment, or  Scotch  decree;  or  in  tliis  country,  be- 
fore the  Revolution,  upon  judgments  of  otb^ 
states.    (Chitty'B  Pleading.  Vol.  I.,  p.  106.) 

But  the  judgments  of  other  states  ar«  not  now 
regarded  as  roreisn  judgments,  but  as  of  (be 
same  nature  and  effect  as  domestic  Judgmenis, 
The  original  debt  is  therefore  thereby  roermd. 
*and  the  plaintiff  must  resort  to  his  high-  [*74 
est  remedy.  The  decree  is  a  record  (and  tlitn 
is  here  the  proper  averment,  prout  paiet  per  n- 
eordum,  Ae. ),  and  debt  or  teirefaaa»  is  the  only 
remedy  on  such  records. 

In  the  case  of  Hugh  v.  Higgt  and  Wtf;  6 
Wheat,.  607.  the  acUon  was  "  ease."  to  recom 
money  due  under  the  decretal  <nder  of  a  conit 
of  equity.  It  was  conceded  by  both  the  conn- 
sel,  as  stated  by  Ihecourt,  that  the  action  would 
not  lie  for  the  money  ordered  to  be  paid  by  the 
decree ;  but  it  was  supposed,  and  so  argued, 
that  the  record  showed  the  money  had  beea 
received  by  the  defendant  upon  transact ioM 
which  took  place  after  the  decree,  and  the  ri^i 
to  recover  was  put  in  argument  on  that  ground. 

It  is  quite  clear,  however,  that  if  attumprnt 
would  lie  in  this  case,  debt  also  could  be  main- 
tained; for  it  lies  concurrently  with  tummpiit, 
upon  all  foreign  judgments,  decrees  of  cokmisl 
courts,  &c. ;  in  fact,  on  all  judgments  or  decrees 
upon  which  aammp$U  would  Ue.  (Chltiy  PI., 
Vol.  I.,  p.  111.) 

Mr.  JtuHee  Danisl  delivered  the  <^inioo  of 
the  court: 

The  defendant  in  error,  a  citizen  of  tlie  Stale 
of  New  York,  instituted  in  the  Circuit  Court 
an  actioD  of  debt  against  the  plaintiff  in  enor. 
a  citizen  of  the  State  of  Maryland,  to  recover 
the  amount  of  a  decree,  with  the  costs  thereon, 
which  had  been  rendered  in  favor  of  the  de- 
fendant against  tbe  plaintiff  in  error  by  the  8n- 
preme  Court  in  Equity  in  the  State  of  New 
York,  the  averments  in  the  declaratioo  are 
as  follows:  that  at  a  general  term  of  the  Sn- 
preme  Court  in  Equl^  at  the  Stale  ot  New 


Digitized  by 


Google 


18S8 


PKmriNGTOH  T.  OIB8ON. 


74 


York,  one  of  the  United  States  of  America,  held 
at  the  court  house  in  the  Village  of  Coopers- 
town,  in  the  Couotv  of  Ouiego,  in  the  State  of 
New  York,  on  the  flrst  Monday  in  November  in 
the  year  1848,  present  William  H.  Shaobland 
and  others,  Ju^iees,  it  was  ordered,  adjudged 
and  decreed  by  the  said  court,  in  a  certain  Buit 
therein  pending,  wherein  ibe  said  Lyman  Gib- 
Bon  waa  complainant,  and  the  said  Joaitw  Pen- 
nington and  others  were  defendants,  that  the 
said  Lyman  Qibeon  recover  against  the  said 
Joslas  PenningtoD.  and  that  &e  said  Josias 
Pennington  pay  to  the  said  Lyman  Qibson  the 
amount  of  the  consideration  money  paid  by  the 
said  Lyman  Oibson  to  a  certain  Samuel  B<wer, 
an  agent  and  attorney  of  tlie  said  Josias  Pen- 
nington, as  should  appear  by  the  several  in- 
dorsements upon  the  contract  mentioned  and 
set  forth  in  the  bill  of  complaint,  and  produced 
Mid  proved  as  an  exhibit  ta  said  suit,  with  in- 
terest on  the  several  payments  andladorsements 
respectively,  amounting  la  the  aggregate  00  the 
2Ath  of  November.  1848.  to  the  sum  of  $9, 
478.18.  and  also  that  the  said  Josias  Penning- 
75*]  ton  pay  to  *the  said  complainant  hia  costs 
in  said  suit,  which  were  taxed  at  the  sum  of 
9661.66,  as  by  the  said  decree  duly  sinied  and 
enrolled  at  a  special  term  of  the  Supreme 
Court  in  Equity  aforeeaid.  held  on  the  80th  of 
April  in  the  year  1849,  at  the  Village  of  Bath, 
in  the  County  of  Steuben,  in  the  Stale  of  New 
York,  and  now  remaining  in  the  office  of  the 
Clerk  of  Steuben  County  aforeeaid,  will  on  ref- 
erence appear. 

To  the  declaration  as  above  stated,  the  de- 
fendant, the  now  pldntiff  in  enw.  demurred ; 
and  upon  a  joinder  in  demurrer,  the  court  over- 
ruled the  demurrer  of  the  said  defendant,  and 
gave  judgment  for  the  plaintiff,  the  now  de- 
fendant in  error,  for  the  debt  and  costs  in  the 
declaration  set  forth,  together  with  costs  of 
suit. 

The  defendant  in  the  Circuit  Court  assigned 
for  causes  of  demurrer  the  three  following: 

1.  For  that  it  appean  from  the  said  declara- 
tion that  the  cause  of  action  in  this  case  is  an 
alleged  decree  of  an  alleged  court  of  equity,  as 
set  forth  in  the  said  declaration,  whereas  an 
action  at  law  cannot  be  maintained  in  this  court 
on  such  a  decree;  at  least  without  an  averment 
in  pleading  that  said  decree  within  the  Huiits 
of  its  territorial  jurisdiction  is  of  equal  efficacy 
with  a  judgment  at  law. 

3.  For  even  if  an  action  at  law  can  be  main- 
tained for  the  recovery  of  the  sums  of  money 
directed  by  such  alleged  decree  to  be  paid,  as 
stated  in  said  declaration,  yet  the  form  of  ac- 
lioo  adopted  in  tliis  case  is  not  the  proper  form 
of  action  for  the  enforcement  of  such  a  reoov- 
cry. 

8.  Fw  that  it  does  not  appear  in  and  by  the 
Bald  declaration,  nor  Is  it  averred  in  an;^  man- 
ner, that  the  said  alleged  court  of  equity  had 
any  jurisdiction  to  pass  a  decree  against  this 
defendant  for  payment  to  the  plaintiff  of  any 
of  the  sums  of  money  in  the  said  declaration 
roentioned. 

In  considering  these  cases  of  demurrer,  the 
attention  is  necessarily  directed  to  the  ambigu- 
ous terms  assumed  in  the  first  assignment,  by 

ftropounding  a  propouiion  general  or  universal 
a  its  character,  and  afterwards  conceding  a 
modiflcation  (ur  change  in  that  propodtion  in- 
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consistent  not  merely  with  its  scopeand  extent, 
but  with  ite  essential  force  and  operation.  For 
instance,  it  is  first  stated  that  "tlie  cause  of 
action  is  an  allcfged  decree  of  an  alleged  court 
of  equity,  whereas  an  action  at  law  cannot  be 
maintained  in  this  court  on  such  a  decree." 
We  can  interpret  this  proposition  to  have  no 
other  intelligible  meaning  than  this,  and  to  be 
comprehended  in  no  sense  more  restricted  than 
this,  namely:  that  an  action  at  law  cannot  be 
mdntained  in  a  court  of  law  when  the  cause  of 
action  shall  be  a  decree  of  the  court  of  equity. 
In  other  words,  that  the  character  of  the  foun- 
dation, *or  cause  of  action,  namely:  its  be  ['76 
ing  a  decree  of  a  court  of  equity,  must,  in  every 
such  instance,  deprive  the  court  of  law  of  cog- 
nizance of  the  cause.  The  proposition,  thus 
generally  put,  is  then  followed  byaqualiflcalion 
in  these  words:  "  at  least  witLout  an  averment 
in  pleading,  that  the  decree  within  its  territori- 
al jurlsOlcuon  is  of  e(|ual  efficacy  with  a  judg- 
ment at  law."  By  this  language  the  univertel- 
ity  of  the  previous  proposition  is  modified,  or 
rather  contradicted,  for  it  contains  an  obvious 
concession,  that  provided  a  particular  efficiency 
can  be  affirmed  with  regard  to  it,  ao  action  at 
law  may  be  mainlaned  even  upon  a  decree  of 
a  court  of  equity. 

We  will  first  examine.the  correctness  of  the 
general  position,  that  an  action  at  law  cannot 
be  maintamed  upon  a  decree  in  equity:  and 
will,  in  tbe  next  place,  inquire  how  far  the 
Jurisdiction  of  the  court  pronouncing  this  de- 
cree, and  the  efficiency  of  its  proceedings  with 
reference  to  the  parties  tiefore  it,  may  be  in- 
ferred or  rightfully  taken  notice  of,  from  its 
style  or  character,  or  from  prcHper  judicii^ 
knowledge  of  the  subject  matter  01  Its  cogniz- 
ance, independently  of  a  particular  special 
averment. 

We  are  aware  that  at  one  period  courts  of 
equity  were  said  not  to  be  courts  of  record, 
and  their  decrees  were  not  allowed  to  rank 
with  judgments  at  law,  with  respect  to  con- 
flicting claims  of  creditors,  or  in  the  adminis- 
tration of  estates;  but  these  opinions,  tbe  fruits 
of  jealousy  in  the  old  common  lawyers,  would 
now  hardly  be  seriously  urged  and  much  leas 
seriously  admitted,  after  a  practice  so  long  and 
well  settled,  as  that  which  confers  on  courts  of 
equity  in  casra  of  difficulty  and  intricacy  in  the 
administration  of  estates,  the  power  of  marshal- 
ing assets,  and  in  the  exercise  of  that  power  the 
right  of  controlling  the  order  in  which  credit- 
ors, either  legal  or  equitable,  shall  be  ranked  in 
the  prosecution  of  their  claims.  The  relative 
dignity  of  courts  of  eqnity,  and  the  binding 
effect  of  their  decrees,  when  given  witliin  the 
pale  of  their  regular  constitution  and  Juris- 
diction, are  no  longer  subjects  for  doubt  or 
question. 

We  hcdd  no  doctrine  to  be  better  senled  than 
this,  that  whenever  the  parties  to  a  suit  and 
the  subject  in  controversv  between  them  are 
within  the  tegular  Jurisdiction  of  a  court  of 
equity,  tbe  decree  of  that  court  solemnly  and 
finally  pronounced,  is  to  every  intent  as  bind- 
ing as  would  be  the  judgment  of  a  court  of 
law,  upon  parties  and  their  interests  regularly 
within  its  cognizance.  It  would  follow,  there- 
fore, that  wherever  tbe  latter  received  wilh 
regard  to  its  dignity  and  conclusiveness  as  a 
record,  would  ccnsUtute  tbe  foundation  for 
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proceedings  to  enforce  it,  the  former  must  be 
held  of  equal  aulborily.  Tbeseare  concluaioDs 
which  reason  and  justice  and  consistency  sus 
tain,  and  ao  investigalion  vill  show  them  to 
be  supporied  by  express  adjudication.  It  is 
77*1  *true  tlmt,  owing  to  the  peculiar  char- 
acter of  equity  jurisprudence,  there  are  in- 
stances of  decisions  by  courts  of  equity  which 
can  be  enforced  only  by  the  autboriiy  and  pro- 
ceedings of  these  courts.  Such,  for  example, 
is  the  class  of  cases  for  specific  performances; 
or  wherever  tlie  decision  of  the  court  is  to  be 
fulfilled  by  some  personal  Mt  of  a  party,  and 
ant  by  the  mere  paymeat  of  an  ascertained 
sum  of  money.  But  this  ari^  from  the  nature 
of  the  act  decreed  to  be  performed,  and  from 
the  peculiar  or  extraordinary  power  of  the 
court  to  enforce  it,  and  has  do  ralation  whatso- 
ever to  the  'comparative  dignity  or  authority 
between  judgments  at  law  and  decrees  in 
equity. 

We  lay  it  down,  therefore,  as  the  general 
rule,  that  in  every  instance  in  which,  an  action 
of  debt  can  be  msintalDed  upon  a  judgment  at 
law  for  a  sum  of  money  awarded  by  such  judg- 
ment, the  like  action  can  be  maintained  upon  a 
decree  In  equity  wbteh  is  for  an  ascertained 
and  spedfic  amount,  and  nothing  more;  and 
that  the  record  of  the  proceedings  in  ttw  one 
case  must  be  ranked  wilb  and  responded  to  as 
of  the  same  dignity  and  binding  obligation 
with  the  record  iu  the  other. 

The  case  of  Sadlfr  v.  Bobttu.  1  Camp.,  258, 
was  an  action  upon  a  decree  of  the  High  Court 
of  Chancery  in  the  Island  of  Jamaica,  for  a 
sum  of  money;  "  first  deducting  thereout  the 
full  costs  of  the  said  defendants  expended  in 
the  said  suit,  to  be  taxed  by  one  of  the  masters 
of  the  said  court ;  and  also  deducting  thereout 
all  and  every  other  payment  which  8.  &  R.,  or 
either  of  them,  might  on  or  before  Uie  1st  day 
of  January,  1600,  show  to  the  satisfaction  of 
the  said  maater,  they  or  either  of  than  had 
paid,  &c."  In  this  case  Lord  Ellenborough 
said,  "  had  the  decree  been  perfected,  1  would 
have  given  effect  to  it  as  to  a  judgment  at  law. 
The  one  may  be  the  consideration  for  an  at- 
tump&it  equally  with  the  other.  But  the  law 
implios  a  promise  to  pay  a  definite,  not  an  in- 
definite sum," 

The  case  of  Henly  v.  Sopar,  8  Bam  &  Cress. , 
16;  of  DaboU  v.  Dubeit,  ft  Cow.,  406,  and  of 
MeKim  v.  Oiom.  8  Fairfield,  94,  are  all  ex- 
pressly to  the  point,  that  the  action  of  debt  may 
oe  maintained  equally  upon  a  decree  In  chan- 
cery as  upon  a  judgment  at  law.  But  if  this 
question  bad  been  left  in  doubt  by  other  tri- 
bunals, it  must  be  regarded  as  settled  for  itself 
1^  this  court,  in  the  explicit  langns^  of  ita 
dedrion  in  the  case  of  HopkinM  t.  Zm.  6  Wheat, , 
109,  where  it  is  declared  as  a  general  rule, 
"that  a  fact  which  has  been  directly  tried  and 
decided  by  a  court  of  competent  jurisdiction, 
cannot  be  contested  again  between  the  same 

Birties.  in  the  same  or  in  any  other  court, 
ence  a  verdict  and  judgment  of  a  court  of 
record,  or  a  decree  in  chancery,  although  not 
binding  on  strangers,  puts  an  end  to  all  lu'rthOT 
78*1  'controversy  concerning  the  pdnts  de- 
cided between  the  parties  to  such  suit.  In 
this  there  is.  and  ought  to  be  no  difference  be- 
tween a  verdict  and  judgment  in  a  court  at  law 
and  a  decree  of  a  court  of  equi^.  They 
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stand  upon  the  same  fooling,  and  may  be  of- 
fered in  evidence  under  the  same  limitations; 
and  it  would  be  diflBcult  to  assign  a  reason  why 
it  should  be  otherwise.   The  rule  has  found  lu 
way  into  eveir  system  of  jurisprudence,  not 
only  from  its  obvious  fitness  andnmpriety.  but 
because,  without  it,  an  end  could  never  be  put 
to  litigation.   It  is  therefore  not  confined  in 
England  or  in  this  country  to  judgmentfi  of 
the  same  court,  or  to  the  'decisions  of  courts 
of  concurrent  jurisdiction;  but  extends  to' 
matters  litigated  before  competent  tribnoalt 
in  foreign  countries."    The  case  of  Duboit 
V.  Duboit,  8  Cow.,  was  an  action  of  debt 
upon  a  decree  for  a  specific  sum,  by  a  sur- 
rogate of  one  of  the  counties  of  the  State 
of  New  York.   One  of  the  objections  in  that 
case  was,  that  the  action  of  debt  oouM  not 
be  maintained;  and  another  that  no  jurisdiction 
was  ^own  by  the  declaration.    The  Supreme 
Court,  in  its  opinion,  say:    "The  principal 
question  raised  is.  whether  debt  will  lie.  The 
general  rule  Is  that  this  form  of  action  is  proper 
for  any  debt  of  record,  or  by  specially,  or  for 
any  sum  certain.  It  has  been  decided  that  debt 
lies  upon  a  decree  for  the  payment  of  money 
made  by  a  court  of  chancery  u  another  Stale, 
and  no  doubt  the  action  will  He  upon  such  a 
decree  in  our  domMic  couria  of  equity.  Tbe 
decree  of  the  surrogate,  unappealed  from,  is 
conclusive,  and  determines  forever  the  rights 
of  the  parties.   It  may  be  enforced  by  im- 
prisonment, and  is  certainly  evidence  of  a  debt 
due;  whether  the  surrogates  court  be  a  court 
of  record  need  not  be  decided.   It  has  often 
been  said,  that  a  .court  of  chancery  is  not  a 
court  of  record.   It  is  sufilcient  that  a  decive  in 
either  court,  unappealed  from,  is  final  —  debt 
will  lie."   In  opposition  to  the  doctrine  we 
have  laid  down,  the  case  of  Carpenter  v. 
Thornton,  from  8  Bam.  &  Aid..  S3,  has  been 
cited,  to  show  that  the  action  of  debt  will  not 
lie  upon  a  decree  of  a  court  of  equity.  But 
with  respect  to  the  case  of  Ctotwntor  t.  Thorn- 
ton it  must  be  remarked,  that  Lord  Tenterden. 
who  decided  that  case,  has,  in  the  subsequeDt 
case  of  Henly  v.  Soper,  6  Bam.  &  Cress.,  20  ex- 
plicity  deni^  that  the  former  case  can  be  cor- 
rectly understood  as  ruling  any  such  do^ine 
or  principle  as  that  for  which  it  has  been  here 
adduced.    In  Benlff  v.  Sop&r.  bis  Lordship  says 
of  (hrpmier  v.  Thornton,  "  I  think  it  does  not 
establish  the  broad  prindple  for  whkh  it  is 
cited.   It  appears  by  the  report  that  I  then  ex- 
pressed myself  with  much  caution,  and  I  do 
not  find  that  I  ever  said  that  a  decree  of  a  court 
of  equity  fixing  the  balance  due  on  a  partner 
ship  account  could  not  be  enforced  in  a  court 
of  tow  *unles8  U»e  items  of  the  account  [*79 
could  be  sued  for.   My  judgment  proceeded  an 
the  particular  circumstances  of  that  case;  the 
bill  was  for  the  spedfic  performance  of  so 
agreement,  which  is  a  matter  entirely  of  equi- 
table jurisdiction.    But  it  is  agenenil  rale  thit 
if  a  partnership  account  be  sailed,  and  a  bal- 
ance struck  by  due  authority,  that  balaaeerosy 
be  recovered  la  an  action  at  law."  In  Mfqport 
Of  the  objection  that  the  BXSHtm  in  this  case  is 
founded  on  a  decree  in  chancery  cotUd  not  be 
maintained,  the  counsel  for  the  plantifl  in  er- 
ror has  cited  the  case  of  Bvgh  v.  Siggt 
Wi^tf,  reported  in  8  Wheat.,  697.   This  is  a 
Aort  cue,  preaentlng  no  pracfaw  stataneat  of 
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the  facts  invoWed  in  it,  and  as  far  as  the  facta 
are  disclosed  by  the  report,  they  are  given  in  a 
somewhat  confused  and  ambiguous  form.  It 
is  true  that  the  ot^Jectlon  to  the  action,  as  found- 
ed on  a  decree  in  chancery,  is  said  by  the  court 
to  have  been  urged  ia  its  broadest  extent.  But 
if  we  look  to  the  decision  of  this  court,  and  the 
reasoning  upon  which  that  decision  is  rested, 
we  find  the  objection  to  the  judgment  of  the 
Circuit  Court,  or  rather  the  principle  of  that 
objection,  narrowed  and  brought  considerably 
within  the  extent  of  the  objection  itself.  For 
this  court  say  tliat  the  judgment  of  the  Circuit 
Cwirt  must  be  reversed  tor  error  in  the  opinion, 
which  declares  that  the  acUoo  is  maintainable 
on  the  decretal  order  of  the  Court  of  Chancery. 
It  might  very  well  be  error  to  allow  the  aclion 
of  debt  upon  a  decretal  order  of  the  chancery, 
and  yet  perfectly  r^uilar  to  sustain  such  an  ac- 
tion upoD  the  fluid  decree.  The  former  is  sub- 
ject to  revision  and  modiflcation,  the  latter  la 
conclusive  upon  the  rights  of  the  parties. 
There  is  yet  another  ground  on  which  this  case 
of  Hvffh  y.  Hiffgs  and  Wife,  so  imperfectly 
staled,  might  form  an  exception  to  the  rule 
wtiich  autoorises  actions  of  oebt  upon  decrees 
in  equity.  In  the  case  last  mentioned,  the  ac- 
tion at  law  was  brought  and  the  judgment 
tendered  wiUitn  the  regular  Umlls  of  the  equity 
Jurisdiction  of  tlie  court,  and  to  the  full  extent 
of  which  limits  tbe  Court  of  Equity  had  the 
power  to  enforce  its  decrees.  Under  these  cir- 
cumstances it  might  well  be  ruled,  that  a  party 
having  tbe  right  to  avail  himself  directly  of  the 
power  and  process  of  the  court,  should  not  ca- 
priciously relinquish  that  right,  and  harass  his 
adversary  by  a  new  and  use  lees  Uiigatkm.  An 
exception  like  this  is  perfectly  condstent  with 
the  rule  that  where  the  decree  of  the  Court  of 
Equity  cannot  be  enforced  by  its  own  process, 
and  within  the  regular  bounds  of  its  jurisdic 
tion,  such  decree,  when  regular  and  final,  and 
when  especially  it  ascertains  and  declares  the 
simple  pecuniary  responsibility  of  a  party,  may, 
and  for  the  purposes  of  justice  must,  be  the 
foundation  of  an  action  at  -law  against  that 
mrty  whose  respoDslbility  has  been  thus  as- 
oO*]  certained.  Upon  *tbi8  principle  it  is  that 
the  courts  of  law  In  England,  whilst  they  have 
been  inclined  to  restrict  tbe  plaintiff  to  tbe 
proper  process  of  the  Court  of  Equity  for  the 
piupose  of  enforcing  the  decrees  of  the  court 
within  the  bounds  of  its  jurisdiction,  have  un- 
deviatlngly  maiolained  the  right  of  action  up- 
on decrees  pronounced  by  tbe  colonial  courts. 
Tbe  process  of  the  colonial  courts  could  not  run 
into  the  mother  couulry,  but  this  fact  did  not 
impair  tho  riglils  &eitled  by  the  decrees  of  those 
courts  or  render  them  less  binding  or  tinol  as 
between  the  parties.  On  the  contrary,  it  is  as- 
ugued  as  the  special  reason  why  the  courts  of 
law  should  take  cuguizance  of  such  causes  with- 
out which  an  entire  failure  of  jusUce  would 
ensue. 

Fur  this  rule  of  decision  in  the  Eogliah  courts 
the  coses  of  Sadler  v.  Robins,  and  of  Henly  v. 
Super,  may  again  be  recurred  to;  and  for  its 
adoption  by  courts  in  our  own  country,  may 
be  cited  iW  v.  Ifet^fie,  S  Caines,  2»,  and  Du- 
bai* V.  Dubma,  and  McKim  v.  Odom,  already 
mentioned. 

Having  disposed  of  the  general  propodtioa 
In  the  flnt  asHignment  of  cauwa  of  demurrer 
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the  plaintiff  in  error,  we  will  next  inquire  into 
the  force  of  the  conidtion  or  modiflcation  he 
has  annexed  to  it,  in  the  alleged  necessity  for 
an  express  averment  Id  plndmg  of  the  eflflcacy 
or  legal  obligation  of  the  decree  within  the 
territorial  jurisdiction  of  the  court  by  whom 
the  decree  has  been  pronounced.. 

Of  the  binding  obligation,  and  conclusiveness 
of  decrees  in  equity  where  the  parties  and  the 
subject  matter  of  such  decrees  are  within  the 
regular  cognizance  of  the  court  pronouncing 
them,  and  of  their  equality  in  dignity  and  au- 
thority with  judgments  at  law,  we  have  already 
spoken.  It  remains  for  us  only  to  condder 
what  may  be  legally  intended  or  concluded 
from  the  pleadings  in  this  cause  as  lo  the  terri- 
torial extent  of  jurisdiction  in  the  court  whose 
decree  is  made  the  foundation  of  this  aclion. 

The  declaration  avers,  "  That  at  a  Gkneral 
Tenn  of  the  Supr«ne  Court  in  equity  for  the 
State  of  New  York,  one  of  the  United  States  of 
America,  held  at  the  Village  of  Cooperstown 
in  the  State  of  New  York,  on  tbe  1st  Monday 
In  November,  in  tbe  year  1648,  it  was  ordered, 
adjudged -and  decreed,  &c.\  and  further,  that 
on  the  26tb  of  November,  1848,  the  complain- 
ant's costs  were  taxed,  &c.,  as  by  tbe  said  de- 
cree duly  sinied  and  enrolled  at  a  special  term 
of  the  said  Supreme  Court.  Ac.,  and  now  re- 
mising in  tiie  office,  Ac. ,  reference  being  Uiere- 
to  had,  wilt  appear." 

It  is  undeniably  true  In  pleading,  that  where 
a  suit  is  instituted  in  a  court  of  limited  and 
special  jurisdiction,  it  is  indispensable  to  aver 
that  the  cause  of  action  arose  within  such  re- 
stricted jurisdiction ;  but  it  is  equally  true,  with 
regard  to  'superior  courts,  or  courts  of  [*8 1 
general  jurisdiction,  that  every  presumption  is 
in  favor  of  tbdr  rtg^t  to  hold  pleas,  and  that  if 
an  exception  to  their  power  or  jurisdiction  i& 
designed,  it  must  be  averred,  and  shown  as 
matter  of  defense.  Such  is  tbe  general  rule  as 
laid  down  by  Cliitty.  Vol.  I ..  p.  442.  So,  too, 
in  the  case  of  Skumway  v.  Stitimaa,  in  4  Cow.. 
396.  The  Supreme  Court  of  New  York,  speak- 
ing with  reference  to  a  judgment  rendered  in 
another  State,  81^8 :  "every  presumption  is  in 
favor  of  the  judgment.  The  record  is  prima 
fade  evidence  of  It,  and  will  be  held  conclusive 
until  clearly  and  explicitly  disproved."  And 
in  further  affirmation  of  the  doctrine  here  laid 
down,  we  hold  that  the  courts  of  the  United 
States  can  and  should  take  notice  of  the  lawa 
and  judicial  dteisions  of  the  several  States  of 
this  Union,  and  that  with  respect  to  these, 
nothing  is  required  to  be  specially  averred  In 
pleading  which  would  not  be  so  required  by  the 
tribunals  of  those  Stales  respectively.  In  the 
cose  before  us  the  declaration  avers  that  the  de- 
cree on  which  the  action  is  founded  was  a  de- 
cree of  the  Supreme  C\>urt  in  equity  of  the  Stale 
of  New  York — of  a  court  whose  jurisdiction  in 
equity  was  supreme,  not  over  a  section  of  the 
Stale;  but  (hal  it  was  the  Supreme  Court  as  to 
subjfcts  of  equity  of  the  State,  that  is,  of  the 
entire  Slate;  and  its  decrees  being  ranked,  in 
our  opinion,  as  equal  in  dignity  and  obligation 
with  judgmenlfl  at  law,  its  decree  in  the  case 
before  us  was  of  equal  efficacy  with  any  such 
judgment  throughout  its  territorial  jurisdiction, 
or,  in  other  words,  throughout  the  extent  of  the 
Sittie. 

The  second  and  third  cames  of  demurrer 
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assigned  by  the  pMntiff  Id  error,  are  essentially  i 
comprised  in  fbe  first  assignment,  and  are  mere 
subdivisioas  of  that  assigoDieDt;  aod  in  dispos- 
ing therefore  of  the  flnt,  the  second  and  uird 
causes  of  demurrer  are  io  effect  neoeasarily 
passed  upon.  We  are  of  the  opinion  that  the 
demurrer  of  the  plaintiff  in  error  was  properly 
OTerruled,  and  that  the  judgment  of  the  Circuit 
Court  be.  aa  It  is  hereby  affirmed,  with  costs.' 

OBDER. 

Tliis  cause  came  to  be  heard  on  the  tran 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Mary- 
land, and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjud^d  by  this  court,  that  tlie  Judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  cost,  interest,  until 
paid,  at  the  same  rate  per  annum  that  similar 
judgments  bear  in  the  courts  of  the  State  of 
Maryland. 

Cited-S4  How.,  SCS:  9  WaU.,  121 ;  4  CUff..  fioe,  «14. 


82*]  •EDWARD  P.  POURNIQUET  ahd 
WIFE.  AND  MARTIN  W.  EWINO  and 
WIFE.  AppettanU, 

V. 

JOHN  PERKINS. 

Reference  to  matter  in  chancery — Tuterloeutory 
decreet  open  for  revieion. 

Where  a  case  In  equltr  was  referred  to  a  master, 
which  came  afatn  before  the  court  upon  ezoep- 
tiuna  to  the  mauler's  report,  the  court  had  a  tight 
to  cbsnve  Its  oplnioD  nom  that  which  It  had  ex- 
pressed upon  the  Interlocutoir  order,  and  todle- 
tnlsB  the  bill.  All  previous  iDtmrloautuT  ordera 
were  open  for  revision. 

The  Decree  of  dismissal  was  right  in  Itself,  be- 
cause It  ooaformed  to  a  dectsloD  of  thb*  court  in  a 
branch  of  the  same  case,  which  dedston  was  ffiveo 
In  the  Interval  between  the  Interlocuuwy  order  and 
flnal  decree  of  the  Circuit  Court. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  Slates  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  controversy  between  the  parties  had  Ijcen 
at  several  different  times,  in  various  shapes  be- 
fore this  court,  as  will  be  seen  by  reference  to 
6  How..  206,  7  How.,  ISO,  and  14  How.,  818. 

The  case  in  6  Howard  was  this:  the  Circuit 
Court  had  decreed,  on  the  I8th  of  April,  1847. 
tbat  a  community  of  acquests  and  gains  had 
existed  between  Perkins  and  wife,  during  the 
marriage,  and  that  the  present  appellants,  rep- 
resenting Mrs.  Perkins,  were  entitled  to  an  ac- 
count. Accordingly,  tbe  mMter  was  referred 
to  a  master  to  ascertain  the  landed  propeH^, 
and  to  divide  it  and  leptnt  an  account.  This 
was  held  by  this  court  to  be  an  iotertocutory 
order  only,  and  not  a  flnal  decree,  and  the  ap- 
peal was  dismissed.  (6  Uo\r.,2U6.)  The  man- 
date sent  from  this  court,  after  recitiog  the  de- 
cree or  order  appealed  from,  and  the  reference 
to  a  master,  concluded  thus:  "  You  therefore 
are  hereby  commanded  that  such  further  pro- 
ceedings be  bad  In  at&d  cause,  as,  according  to 
right  and  Jtntice  and  the  laws  of  the  United 
ttitttes,  ought  to  be  had,  the  s^  appeal  not- 
wiUutandbig." 


Under  this  mandate  the  master  took  up  the 
reference,  and  made  a  report  awarding  a  large 
sum  of  money  and  a  large  amount  en  land  to 
Foumiquet  and  wlf6  ud  Ewiug  and  wife. 
Both  parties  filed  excepUoiu  to  the  report. 
These  exceptions  were  before  the  court,  upon 
argument,  in  February  and  March,  1863. 

In  the  mean  time,  viz.:  at  January  Term, 
1849.  the  case  of  Foumiquet  et  ai.  v.  Perkina 
was  decided  by  this  court  as  reported  in  7  How., 
190.  The  Circuit  Court  appeared  to  consider 
this  case  as  deciding  the  points  involved  in  a 
different  way  from  that  in  which  it  had  itself 
decided  them  when  referring  the  ease  to  a  mas- 
ter to  state  an  account.  Upon  hearing  the  ex- 
ceptions, It  therefore  reversed  tlie  former  de- 
cree, and  dismissed  the  bill. 

The  complainants  appealed  to  this  court. 

*It  may  be  proper  to  mention  that  [*B3 
whilst  this  appeal  was  pending  another  branch 
of  the  case  reached  this  court,  which  is  reported 
in  14  How.,  StS. 

The  appeal  was  argued  by  Mr.  HeaderMm 
for  the  appellants,  and  by  Heasrs.  Bmj»- 
min  and  Johnson  for  the  appellee. 

Mr.  Henderson  contended  that  it  was  entirely 
irregular  todlsmlas  the  bill,  when  tbe  only  point 
before  the  court  was  the  exceptions  to  the  mas- 
ter's report:  and  Uiat,  even  if  such  an  order  wss 
proper  at  such  a  time,  still  the  reasons  upon 
which  it  was  founded  were  Itisufflcient.  He 
then  proceeded  to  distinguish  the  case  from  thst 
in  7  How. ,  and  went  into  a  minute  exantinatioo 
of  it  upon  the  merits.  The  first  propo«<ition  U 
the  only  one  which  it  is  thought  necessary  to  in- 
sert in  Uiis  report,  namely: 

We  concede  the  point  as  not  debatable,  that 
an  interlocutory  decree,  before  enroIltneDt.  or 
before  sanctioned  on  appeal  (where  appealatiJe), 
continues  subject  to  the  Chancellor's  power  Io 
review,  amend  or  set  aside,  at  any  time  before 
flnal  decree. 

But  a  rightful  power  must  be  rightly  e»r- 
cised,  or  tbe  power  becomes  usurpation. 

Now.  tiie  exoepdona  only  were  at  hearit^  be- 
fore the  court  (See  Ch.  R..  88.)  This  "  decre- 
tal order"  had  been  enrolled.  (Rule  80;  seel 
Ves.,  9H;  1  Stark.  Ev..  S4S.) 

The  case,  therefore,  was  in  no  attitude  for  s 
rehearing  to  be  entertfdned,  certainly  notat  thst 
time. 

But  a  "rehearing  cannot  be  granted  except  oo 
petition.  (11  Ves., 002; Stor.  Eq.  PI.,  sec.  426 and 
n.;  17  Ves.,  178;  19  Ch.  R.,301;  8  Ed.  Ch.. 
47fl,  480  ;  7  Paige.  883;  Walk.  Ch  ,  8M;  2  Hay- 
wood, 175;  1  Paige's  Ch.,  S9;  2  Hill,  156;  and 
Cb.    Rule  88.) 

And  as  one  petition  for  a  rehearing  was  over- 
ruled in  1847,  this  is  a  reason  why  a  rdiearing 
should  not  have  been  entertained  again,  espec- 
ially for  tbe  same  cause.  (i6  Yes.,  214;  8  Ed. 
Cb..  479.  480:  Walk.  Ch.,  80». 

specially  shall  not  a  rehearing  be  allowed 
after  the  party  has  proceeded  to  take  an  account 
before  tbe  master.  (8  J.  Cb.,  365,  866;  11  Ves., 
602:  S  Barb.  S.  C.  282.) 

The  case  of  Qmaei/ua  r.  2fhHninff,  8  J.  Ol, 
864,  is  not  dissimilar  to  the  case  before  tbe 
court,  as  it  was  tliere  a  decretal  order  loa^ 
count,  and  the  defendanta  had  attended  tlia 
master:  and  after  report  ntumed,  filed  petitkm 
for  reheariug.  It  was  granted,  bat  on  stria- 
gnittenui.  (Seethe owe.) 

,    Digitized  by       O Og  IC 


1858  FOUBITTQUBT  KT 

The  case  of  Bxtnter  v.  Cartnichnel.  12  Sm.  & 
M.  Mies. ,  736.  is  very  like  the  preseot  case, 
though  less  objectionable,  where  the  Chancel- 
lor set  aside  an  interlocutory  decree  (but  did 
84*1  not  dismias  *the  bill)  without  motion, 
petitlOD,  or  other  cause  asngned,  or  appearing 
on  record.  The  case  is  carefully  considered  by 
the  Supreme  Court,  with  its  accustomed  ability. 
In  their  opinion  they  say: 

"The  order  seems  without  any  foundation 
to  support  it.  No  petition  is  fll»l,  no  proofs 
exhibited,  no  ground  laid,  no  reasons  assigned, 
no  excuse  (rflaed  for  delay,  no  cause  of  any 
kind  shown.  This  seems  to  us  not  the  ezereiae 
of  a  "  sound  Judicial  discretion,"  but  the  exer- 
tion of  power  without  legal  warrant.  If  tliis 
order  be  sustained,  then  the  rights  of  the  parties, 
in  some  degree,  rest  not  upon  fixed  and  estab- 
lished rules  of  law,  but  upon  the  varying  opin- 
ions of  the  court.  The  parties  could  not  know 
00  what  to  repose,  and  certain  reliance  on  judl- 
dal  proceedings  would  be  greatly  diminished. 
We  do  not  mean  to  say  it  Is  not  in  the  power 
of  the  Chancery  Court  to  set  aride  an  interloc- 
utory decree,  but  only  that  some  cause  must 
be  shown  sufBcient  to  authorize  the  act.  Where 
there  is  error  upon  the  face  of  the  decree,  or 
report  under  it,  that  is  in  itself  sufficient  ground 
for  ttie  court  to  act  on.  But  no  such  error  ap- 
pears in  this  ease.  Tlie  order 

setting  aside  the  interlocutory  decree  without 
cause  is  erroneous.  It  is  therefore  reversed, 
and  cause  remanded  for  further  proceeding." 

A  veiy  similar  case  is  that  of  Moore  v.  Hil- 
ton, 12  Leigh..  80.  The  court  say  that  where 
new  evidence  is  brought  forward  as  a  ground 
to  change  an  interlocutoiy  decree,  the  applica- 
tion must  be  nude  on  motion,  or  notice  to  re 
beer  the  cause  on  the  new  evidence,  or  by  peti- 
tion for  rehearing. 

The  counsel  for  the  defendant  in  eiror  re- 
plied to  this  argument. 

The  counsel  for  appellants  concedes  that  an 
interlocutory  decree  continues  subject  to  the 
Chancellor's  power  to  review,  amend,  or  set 
aside,  at  any  time  before  the  final  decree  but 
he  urges  that  the  power  must  be  rightfully  ex- 
ercised, or  it  becomes  usurpation. 
'  Taking  the  position  of  the  counsel  aa  correct, 
the  question  recurs,  whether  this  power  was 
rightfully  exercised;  and  on  his  own  statemeat, 
connected  with  the  record,  it  appears  that  the 
court  beard  bis  argument  on  the  merits,  and 
became  satisfied  on  a  review  of  its  opinion,  and 
on  the  authority  of  two  cases  decided  since  the 
interlocutory  decree  was  rendered,  that  it  bad 
erred  In  Its  construction  of  the  releases,  and  its 
decision  on  their  effect  as  a  legal  bar  to  the 
complainants'  demand,  and  therefore  corrected 
its  eiTor  and  dismissed  the  complainants'  bill. 
In  this  view  of  the  merits,  the  court  below  baa 
since  been  sustained  by  the  opinion  of  this  court 
8ft*]  in  14  How.  If  appellants'  position  be  'sus- 
tained, ii  would  now  De  necessary  to  reverse  the 
final  decree  of  the  lower  court,  and  to  send  the 
case  back  with  directions  to  carry  out  the  er- 
roneous interlocutory  decree  to  an,  erroneous 
final  decree,  in  order  that  this  court  might  then 
reverse  ttie  erroneous  final  decree  rendered  in 
•ocordance  with  its  own  mandate,  and  restore 
the  find  decree  whicli  it  bad  fovvioualy  re- 
▼ened. 

The  oonptalnatiti'  brief,  after  wglng  the  Ir- 
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regularity  of  the  action  of  the  lower  court  in 
reversing  its  Interlocutory  decree,  is  confined 
to  reiterating  the  argument  and  authorities 
already  adduced  in  the  case  decided  in  14  How. 
As  the  court  has  already  passed  judgment  on 
the  subject,  we  respectfully  refer  to  the  ami- 
ment  for  defendant,  and  the  deci^n  in  that 
cause,  as  concludveof  the  present  controversy. 

Mr.  Ghi^  Jmiiee  Taa^jr  delivered  the  opin- 
ion of  the  court: 

This  case  came  before  the  court  some  years 
ago,  on  an  appeal  from  an  interlocutory  order 
of  the  CireuU  Court,  which  stated  that  the  Ap- 
pellants were  entitled  to  recover  certain  claims 
set  out  in  their  bill,  and  directed  an  account  to 
be  taken  by  the  master.  It  is  reported  6  How., 
206.  "The  appeal  was  dismissed,  upon'  the 
ground  that  an  appeal  would  not  lie  from  an 
interlocutory  order,  and  the  case  was  remaodcd 
to  the  court  below,  with  directions  to  proceed 
to  a  final  decree.  Upon  receiving  this  muidate 
the  Circuit  Court  proceeded  to  take  the  account 
upon  the  principles  stated  in  Its  interlocutory 
order;  ana  when  the  report  of  the  master  came 
in.  excepUons  were  takm  to  it  on  Isoth  sides. 
At  the  argument  of  these  exceptions,  it  appears 
that  the  court  recon^dered  the  opinion  it  had 
expressed  on  the  merits  in  the  interlocutory  or- 
der; and  believing  that  opinion  to  be  incorrect, 
dismissed  the  oomplidnants'  bill.  The  case 
now  before  us  is  an  appeal  from  that  decree. 

The  decree  is  undoubtedly  right.  For  it 
conforms  to  the  opinions  expressed  by  this 
court  in  relation  to  the  matters  now  in  contro- 
versy in  the  case  between  Foumiquet  and 
wife  and  the  present  appellee,  reported  7  How., 
160;  and  auun  in  the  case  between  these  appel- 
lants and  Perkins,  the  ai^)ellee,  in  the  case  re- 
ported in  14  How.,  813.  It  Is  unnecessary  to 
state  here  the  facts  in  the  present  case,  or  the 
matters  in  dispute,  as  they  are  fully  set  out  in 
the  cases  referred  to;  and  especially  in  the  one 
last  mentioned.  For,  in  that  case,  the  parties 
and  the  matters  In  dispute  were  the  same  with 
tiiose  now  before  the  court. 

The  counsel  for  the  appellants,  however,  ob- 
jects to  the  decree  of  dumissal,  because  it  was 
made  at  the  argument  upon  the  exceptions  to 
the  master's  report,  and  is  contrary  to  the  opin- 
ion on  the  merits  expressed  by  the  court  in  its 
interlocutory  order. 

*But  this  objection  cannot  be  main  [*86 
tained.  Thecaaewasatflnalhearingattheargu- 
ment  apon  the  exceptions;  and  all  of  the  pre- 
vious Interlocutory  ordera  in  relation  to  the 
merits  were  open  for  revision,  and  under  ttie 
control  of  the  court.  This  court  so  decided  when 
the  former  appeal  hereinbefore  mentioned  was 
dismissed  for  want  of  jurisdiction.  And  if  the 
court  below,  upon  further  reflection  or  exam- 
ination, changed  lis  opinion,  after  passing  the 
order,  or  found  that  it  was  in  conflict  with  the 
decision  of  this  court  it  was  its  duty  to  correct 
the  orror. 

7%e  (Xreuit  Court  on  thitoeeaaionhm  property 
doru  to,  and  tAe  tUene  ^  tUtmiatal  miut  be 
afirmed,  wiAeottt, 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Statea  for  the  Eastern  District  of 
Loalaiana,  and  vosoifued  bjr  counsel;  on  con- 
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dderation  whereof,  it  U  now  bera  ordered,  ad- 
judged and  decreed  by  this  court,  tbat  tbe  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  Is  hereby  affirmed,  with  costs. 

8.  G.-6  How^  m. 


EDWARD  H.  HcCABE.  PlaiHt^  in  Error, 
«. 

LLOYD  D,  WORTHINGTON. 

Zantf  Ttttet  in  Mittouri—iiuohate  tiOe  unOer 
Act  ^2^7— what  MtriM  take  preeedenoe. 

Tbe  Act  of  CoDirrew,  paawd  on  the  3d  of  March. 
1607  (2  dt.  at  L.,  440,)  deotHred  that  all  claims  to  land 
In  MlBourl  should  be  void  unleaanutloeof  die  claim 
should  be  filed  with  the  Recorder  of  Land  Titles, 
prior  to  tbe  Jst  of  July,  180H. 

Heace.  Id  tbe  year  1624.  a  claim  which  had  not 
been  thus  Bled  had  noleiral  cxiatunce. 

Tbe  Act  or  tbe  ttth  Hay,  IU«4  (4  Bt.  at  L.,  S2)  au- 
Uiorlzliitf  tue  luetituiiou  of  prueeedlngs  to  try  the 
TSlldtty  of  claims,  did  nut  reserve  from  sale  lands, 
the  claims  to  vhlch  had  not  been  filed  as  Bbove. 

Therefore,  when  tbe  owner  of  sucb  a  claim  hied 
bis  petlUoD  In  ISM.  which  was  decided  a^inst 
him;  and  be  brought  the  case  to  this  court,  which 
was  decided  la  his  favor  in  1838,  but  in  the  mean 
time  entries  bad  been  ma{le  for  parts  of  the  land, 
tbe  latter  were  tbe  better  titles. 

Moreover,  the  Act  of  Hay  24.  (4  St.  at  L., 
taH),  provides  that  cunflrmatfoDsand  patents  under 
tbe  Act  of  lau  should  only  operate  as  a  rellnquisb- 
ment  on  tbe  part  of  ibe  united  States.  Therefore, 
tbe  utmHrmatloa  by  this  oourt  in  1888  was  subject 
to  this  Act. 

THIS  case  was  brought  up  from  the  Supreme 
Cour*.  of  the  Btate  of  Missouri,  by  a  writ 
of  error  issued  under  the  SSth  secticm  of  tbe 
Judiciary  Act. 

It  was  an  action  of  ejectment  commenced  by 
the  plaintiff  against  the  defendant  in  the  state 
Circuit  Court  of  Missouri,  where  the  defend- 
ant bad  judgment,  which,  on  appeal  by  the' 

Klainlifl  to  the  Supreme  Court  or  the  state  of 
Lissouri,  was  aOlrmed  by  that  court. 
97*]  *The  plaintiff's  title  rested  on  a  con- 
cessioD  by  the  Spanish  government  in  1796, 
which  was  conQnned  by  a  decree  of  the  Su- 
preme C'iurt  of  the  United  States  on  the  31ai 
January,  ISUO,  on  an  appeal  from  the  District 
Court  of  Missouri,  which  exercised  jurisdiction 
of  the  subject  matter,  under  the  provisions  of 
the  Act  of  Congress  of  May  26tb.  18^4.  entitled 
"  An  Act  enabling  the  claimants  to  lands  with- 
in the  limila  of  the  Slate  of  Missouri  and  Ter- 
ntory  of  Arkansas,  to  institute  proceedings  to 
try  tbe  validity  of  their  clainu.''  Tbe  petition 
was  filed  by  the  claimant,  Anloine  Soulard,  on 
tbe  22d  August,  WU. 

Id  January,  litZb,  an  amended  petition  was 
tiled  by  Antoine  Soulard,  wbo  afterwards  died; 
and  on  the  4th  Monday  of  March  following,  the 
proceedings  were  reviewed  in  the  name  of  the 
widow  and  heirs  of  the  said  Soulani,  and  such 
proceedings  were  had  that  a  decree  was  ren- 
dered against  the  petitioners  by  the  District 
Court  on  the  4tb  Monday  of  December,  1825, 
from  which  an  appeal  to  the  Supreme  Court  of 
the  United  States  was  taken  within  one  year 
from  itM  rendition,  where,  on  the  Slst  January, 
1884,  the  decree  of  tbe  District  Court  was  re- 
versed, and  the  claim  of  the  petitioners  was  con- 
Nora.— JffnowrlpHiMts  land  elotms.  See  note  to 
hat  Buls  V.  BnuueO,  4  flow.,  440. 


firmed  for  all  the  land  claimed,  except  thai 
which  bad  been  sold  by  the  United  States  befoie 
the  filing  of  tbe  petition  In  the  case. 

In  pursuance  to  this  decree,  the  land  claimed 
and  confirmed  was  surveyed,  and  the  surrey 
letumed  to  tbe  Commissioner  of  the  Qenenl 
Land  Office;  on  which,  on  the  22d  December, 
1845,  a  patent  was  issued  to  the  petitkuien, 
under  whom  tbe  plaintiff  cl^ms.  The  land 
sued  for  is  comprehended  wltliin  the  Undts  tit 
the  surrey,  and  in  the  patent  of  Soulatd'a  widow 
and  heirs.  No  notice  in  writing,  BtaUng  the 
nature  and  extent  of  his  claim,  was  ever  deliv- 
ered by  Soulard  to  tbe  Recorder  of  Land  Titks 
under  any  of  the  Acts  of  Congress  in  relation 
to  that  subject.  The  defendant  relied  on  pat- 
ents from  tl>e  United  States  tsuied  in  the  year 
1836,  founded  on  entries  made  in  the  year  18S4, 
while  the  case  of  Soulard,  widow  and  bars, 
against  the  United  States,  was  pending  in  the 
Supreme  Court;  which  patents  embraced  the 
land  in  controversy. 

On  the  trial  in  the  state  Circuit  Court,  the 
counsel  for  tbe  plaintiff  prayed  the  court  to  in- 
struct thejuiy  as  follows: 

First,  liiat  the  decree  of  conflnnation,  made 
by  the  Supreme  Court  of  the  United  States  oa 
lhe2lBt  day  of  January,  1836,  to  Julia  Soulard, 
widow,  and  James  Q.  Soulard  and  others,  hein 
of  Antoine  Soulard,  deceased,  relates  back  10 
the  time  of  filine  tee  petitioe  of  confirmation, 
and  passes  to  the  couQrmees  the  title  to  tbe 
land  thereby  confirmed,  so  as  to  cut  out  all  ti- 
tles and  claims  thereto  originating  aft«-  Uie 
fihng  of  said  petition. 

S«»nd.  Iftbejurybelievcfpomtheevidenoe 
that  the  land  *8ued  for  was  patented  by  [*88 
the  Unite<l  Stales  on  the  day  of  December, 
1845,  to  tbe  widow  and  heirs  of  Antoine  Sou- 
,  lard,  deceased;  that  such  patent  was  issued  tor 
land  surveyed  for  said  patentees  In  pureoanoe 
of  a  decree  of  confirmation  made  by  tbe  8a- 
preme  Oourt  of  tbe  United  SiateB;aDd  that  such 
decree  of  confirmation  was  founded  on  a  peti- 
tion fur  a  confirmation  filed  in  the  United  State* 
Court  for  the  District  of  Missouri,  on  the  Sid 
day  of  August,  1834,  such  patent  conveyed  to 
the  patentees  a  better  title  to  tbe  land  sued  for 
than  that  derived  from  an  entry  of  the  same 
made  after  tbe  said  33d  of  August.  1824,  or 
from  a  patent  issued  on  such  entry. 

Third.  If  the  jury  believe  from  the  evidence 
that  Antoine  Soulara,  on  the  22d  day  of  August, 
1824,  peliliooed  tbe  District  Court  of  the  Slate 
of  Missouri  for  tbe  confirmation  of  bis  title  tos 
claim  for  10,OuO  arpenu  of  land;  that  said  An- 
toine Soulard  died,  and  the  suit  was  revived 
and  probeculed  in  the  name  of  hto  widow  aad 
cbiluren ;  that  the  said  District  Court  decreed 
against  ihe  said  claim;  tliat  said  suit  was  s|>- 
pealed  to  the  Supreme  C-ourt  of  tbe  United 
States  within  one  year  from  the  lime  of  the  ren- 
dition of  said  decree  by  (be  District  Court;  ibst 
said  Supreme  Court  afterwards  decided  in  favor 
of  tbe  said  claim,  and  by  a  decree  confirmed 
the  same  to  said  widow  and  beira;  ihatttieSitr 
veyor  of  Public  Lands  for  the  State  of  Missouri 
caused  the  land  specified  in  said  decree  to  be 
surveyed  for  said  confirmees;  if  thejuty  find 
these  facts  to  be  true,  then  the  said  widow  and 
heirs  of  Antoine  Soulard  bad,  by  virtue  thereof, 
a  better  title  to  tbe  land  included  in  snob  Mtr- 
vey  than  tbe  defendant  can  have  to  any  part  of 
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it  by  virtue  of  bd  entry  made  after  the  said  22d 
of  A,aKUSt.  1824,  or  by  virtue  of  a  patent  issued 
oa  said  entry. 

Fourth.  The  title  under  thn  conflrmation  of 
the  Supreme  Court  of  the  United  States  to  the 
renreseDlatiTes  of  Anloloe  Soulard  is  a  better 
title  than  tliat  of  the  defendant. 

Fifth.  The  Act  of  Uay  the  :i6th,  1^  passed 
by  Uie  Congress  of  the  united  Stales,  reserved 
f  rtnn  sale  the  lands  inclwled  within  the  bounds 
of  all  claims  of  the  character  embraced  within 
the  provisioDB  of  the  first  section  of  that  Act, 
from  the  time  of  the  filing  of  the  maitioD  for 
coDfirnoation  of  such  claims  in  the  District 
Court  of  Missouri,  until  such  time  as  said  claims 
should  be  finally  decided  against  the  claimants. 

Sixth.  Any  entry  of  land  made  within  the  lim- 
ila  of  any  claim,  of  the  diaraoter  embraced 
within  the  provisions  of  ttie  first  section  of  the 
Act  of  May  26th,  1834,  after  the  filing  of  tlie 
petition  of  the  claimant  In  the  District  Court, 
as  provided  for  by  said  Act,  and  laefore  said 
claim  sbiill  be  finally  decided  against  the  claim- 
ant, is  a  void  entry,  and  the  patent  issued  there- 
8v*]  on  is  a  *void  pattet.  Which  instruc- 
tions the  court  refused  to  give;  to  wtiich  re- 
fusal the  plaintiff  then  aua  there  at  the  time 
excepted. 

And  the  court,  on  motion  of  defendant,  gave 
the  following  inBlnictiona,  to  wit: 

1 .  If  notice  of  the  Soulard  claim  was  not  filed 
with  the  Recorder  of  Land  Titles  in  St.  Louis 
prior  to  the  first  day  of  July,  1808,  then  said 
claim  was  not  by  law  reserved  from  sale;  aod 
if  not  reserved  from  sale  by  iaw,  was  subjected 
to  sale  as  other  public  lands. 

3.  If  Soulard  s  clium  wits  not  reserved  from 
from  sale,  then  the  entry  of  the  defendant,  if 
made  according  lo  law,  being  older,  is  a  belter^ 
title  than  <he  plaintiff's  confirmation. 

S.  The  patent  of  ttie  defendant  is  pritaafaeie 
evidence  that  this  entry  was  regular  and  law- 
ful. 

4.  The  Act  of  Congress  of  26th  May.  1824. 
under  which  Soulard'n  claim  was  confirmed,  did 
reserve  from  sale  the  land  covered  by  said  claim, 
and  any  sales  of  such  lands  regularly  made 
prior  to  the  coDflrmation.  conveys  to  the  pur- 
chaser a  better  title,  than  said  conttrmalion,  such 
claim  not  having  been  filed  with  the  recorder 
prior  to  July  let.  1808. 

5.  The  commencement  of  a  suit  by  Soulard 
in  the  United  States  court,  for  the  purpose  of 
obtaining  a  confirmation  of  tus  claim,  did  not 
operate  ao  notice  of  his  claim,  so  as  to  affect  a 
title  otherwise  regularly  obtained  from  the 
United  States;  and  sales  of  such  land,  made 
after  the  commencement  of  this  suit,  stands 
upon  the  same  ground  as  if  made  before  such 
suit  was  commenced. 

To  Uie  giving  of  which  instructions  the  plaint- 
iff then  and  there  at  the  time  excepted. 

Upon  these  exceptions  the  case  went  up  to 
the  Supreme  Court  of  Missouri,  where  the  judg- 
uoeat  uf  the  court  below  was  affirmed.  And  to 
review  this  decision  the  case  was  brought  here. 

it  was  argued  by  J/r.  Oeger  for  the  plaintiff 
in  error,  and  Mr.  Wella  for  the  defendaut  m 
error. 

Mr.  Qeyer,  for  the  plaintiff  in  error: 
The  Supreme  Court  of  the  State  of  Missouri, 
on  the  app^,  decided  that  the  claim  of  Au- 
tuiue  Soulard,  at  tiie  date  of  the  Act  of  1HS4,  bad 
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no  lejsal  existence ;  the  United  States  were  under 
no  ouigation,  moral  or  political,  to  make  any 
proTision  for  Its  recognition  or  conflrmation; ft 
was  forfeited,  by  reason  of  its  owner  faitins;  to 

e've  notice  of  it  within  the  time  prescribea  by 
w.  That  the  Act  of  1834  conferred  a  gratu- 
ity, and  the  claimants  under  it,  especially  those 
in  the  class  of  Soulard,  were  applicant  to  the 
bounty  or  favor  of  Congress.  The  land  claimed 
*was  public  land,  liable  to  sale  and  entry  [*90 
as  other  public  lands,  pending  the  suit. 

The  plaintiff  in  error  submiits  tliat  the  decree 
of  confirmation  made  by  the  court  on  the  21st 
of  January,  1886,  vested  in  Julia  Soulard, 
widow,  and  James  G.  Soulard,  and  the  other 
heirs  of  Antolne  Soulard,  deceased,  all  the  title 
of  the  United  States  in  the  land  in  controversy, 
as  it  was  at  the  commencement  of  the  suit,  and 
consequently  that  the  sale  pending  tbe  suit  was 
void. 

1.  The  Act  of  Congress  of  May  26,  1824, 
under  which  the  procoedio^  were  had,  was  not 
designed  to  confer  gratuities  upon  claimants, 
but  to  provide  a  remedy  by  which  legal,  just 
and  bona  Me  claims  might  be  estuilished. 
"  The  mischief  intended  to  l)e  provided  for  by 
the  Act,  was  the  inchoate  or  incomplete  con- 
dition of  titles  having  a  fair  and  just  and  lef^l 
inception,  under  either  the  French  or  Spanish 
governments  of  Louisiana,  but  which  by  reason 
of  the  abdication  or  superseding  of  their  gov- 
ernments, and  by  that  cause  only,  had  not  been 
completed.  {The  United  Stata  v.  lieyntt,  9 
How.,  127.  145;  4  Stat,  at  Large,  62.) 

2.  It  may  be  conceded  that  the  claim  of 
Soulard  was  barred  as  against  the  United 
States  by  the  neglect  to  file  notice  thereof,  as 
required  by  the  Act  of  March  8,  1807,  yet  as 
the  bar  was  removed  by  the  Act  of  May  26, 
1824,  and  the  land  remained  undisposed  of.  the 
claim  was  restored  to  its  original  standing,  pre- 
cisely as  if  tbe  Act  of  1807  had  not  passed. 
The  Act  of  1824  enables  all  claimants,  under 
incomplete  titles,  having  a  fair,  legal  and  just 
origin,  to  bring  such  tilTes  before  the  courts  of 
the  United  States,  and  there  establish  tliem  by 
proof  of  the  legality  and  justice  of  theirorigin 
and  character,  without  regard  to  any  proceed- 
ings or  notice  under  previous  Acts  of  Congress. 

1.  Theeffect  of  tbe  Act  of  1824  is  lo  reserve 
from  sale  and  location  the  lands  embraced  by 
any  incomplete  title,  within  the  description  of 
the  first  section,  until  the  final  decision  of  the 
case  where  a  suit  lb  prosecuted,  and  for  two 
years  where  the  claimant  fails  to  prosecute  bis 
claim  under  the  Act.  (See  sees.  S  and  7,  and 
the  case  of  Stoddard  v.  CAomierv,  2  Ilow., 
284.) 

Mr.  WellB.  for  defendant  ia  error: 
Did  the  court  err  in  refusing  to  i^ive  the  in- 
structions prayed  for  by  the  plaintiff,  or  in 
giving  those  for  the  defendant? 

1.  it  is  clear  that  Boulard's  claim  was  not  re- 
serveil  from  sale  by  the  Acts  of  1811  or  1818, 
or,  indeed,  by  any  other  Act  prior  lo  that  of 
May  20,  1824;  for  the  only  condition  upon 
which  such  reservations  were  made,  was  tnat 
notice  of  the  claim  should  have  been  flied  with 
the  Kecordcr  of  Land  Titles,  on  or  before  the 
Istof  Ju!y,  1808.  Of  this  claim  no  euch  no- 
tice had  *ever  been  filed.  It  st:K)d,  then,  ['9 1 
by  the  terms  of  the  Acts  of  2d  March,  180.5, 
and  of  March  8,  1807.  a  barrad  chtim.  The 
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fifth  Hctlon  of  the  latter  Act  provided  that 
"  the  rights  of  such  persons  as  shall  neglect  to 
file  such  notices  wiLhin  the  time  therein  Itmlted 
(the  1st  July,  1808),  shall,  so  far  as  they  arc 
derived  from,  orfoanded  on  any  Act  of  "Con- 
gress, ever  after  be  barred  and  become  void, 
and  the  evidence  of  their  claims  never  after 
admitted  as  evidence  in  any  court  of  law  or 
equity  whatever."  The  claim,  then,  at  the 
dale  of  the  Act  of  1824,  was  wholly  destitute 
of  merit.  Wtiatever  claims  it  might  originally 
have  tiad  upon  the  justice  of  the  government, 
had  long  since  been  lost  by  the  laches  of  the 
claimant,  and  by  the  lapse  of  time.  Its  con- 
flrmatlon  to  turn  then  was  a  mere  naked  gra- 
tuity. 

».  The  Act  of  Hay  28, 1834,  did  not  make 
any  express  provision  for  the  reservation  of 
this  or  any  other  claim.  Its  provisions  extend- 
ed to  two  classes  of  claims— those  which  had 
been  filed  with  the  recorder,  as  required  by  law, 
and  which  were  reserved  by  the  Acta  of  1811 
and  1816,  and  those  which  had  not  been  so 
filed  and  reserved.  And,  indeed,  it  is  the  only 
Act  of  Congress  that  has  ever  opened  the  door 
for  confirmation  to  this  latter  claBs,  alnce  they 
were  barred. 

The  fifth  section  of  the  Act  provides, "  That 
any  claim  to  lands,  tenements  or  heredita- 
ments, within  the  provisionsof  this  Act,  which 
shall  not  be  brought  by  petition  before  said 
courts  within  two  years  from  the  passing  of 
this  Act,  or  which,  after  being  brought  before 
the  said  courts,  shall  on  account  of  the  neglect 
or  delay  of  the  claimant,  not  be  prosecut^  to 
a  final  decision  within  three  years,  shall  be 
forever  barred,  both  at  law  and  in  equity,  and 
no  other  action  at  common  law  or  proceeding 
in  equity  shall  ever  thereafter  be  sustained  In 
any  court  whatever  in  relation  to  said  claims." 

This  provision  can  only  relate  to  the  class  of 
claims  which  had,  by  former  laws,  been  re- 
served from  sale.  As  to  the  other  class,  they 
were  alrcMl^,  b^  the  Act  of  1807,  barred,  and 
no  new  legislation  was  required  to  bar  them. 
Those  which  bad  been  reserved  must  continue 
to  stand  reserved  until  some  Act  was  passed  to 
take  off  the  reserratioii.  This  fifth  section  ef- 
fecAually  secured  that  object  It  could  not  have 
been  intended  to  bar  a  claim  already  barred, 
and  liable  to  be  sold  as  other  public  land. 

But  the  fifth  section  only  barred  the  claims 
from  future  adjudication.  It  did  not  provide 
for  the  sale  of  the  lands  within  those  claims. 
When  the  claim  ceased  to  be  held  up  for  ad- 
judication, it  became  necessary,  according  to 
the  policy  of  Congress,  that  the  land  should 
be  otfered  for  sale  as  other  public  land. 
92*]  *And  accordingly  the  seventh  section 
of  the  Act  was  introduced  for  that  purpose. 
It  reads  thus:  "  That  In  each  and  every  case 
tried  under  the  provisions  of  this  Act.  which 
shall  be  finally  decided  against  the  claimant, 
and  in  each  and  eveiy  case  in  which  any  claim 
cognizable  under  the  terms  of  this  Act  shall 
he  barred  by  virtue  of  any  of  the  provisions 
contained  therein,  the  land  specified  in  puch 
claim  shall  forthwith  be  held  and  talcen  as  a 
part  of  the  public  lands  of  the  United  States, 
subject  to  the  same  disposition  as  any  other 
public  land  in  the  same  district. " 

It  is  this  section  wiiich  it  is  supposed  oper- 
ated by  impUcation  to  establish  the  reservation 


of  Soulard's  claim.    But  it  la  clear  that  It 

could  not  relate  to  that  class  of  clahns.  It  re- 
lates to  claims  barred  by  the  provisions  of  thk 
Act.  Soulard's  claim  was  not  barred  by  this 
'Act,  for  it  had  been  barred  many  yean  before 
by  the  Acts  cf  1806.  1806  and  1807.  It  had 
been  incorporated  with  the  other  public  lands, 
and  surveyed,  and  offered  for  sale  with  them. 
No  new  l^slation  was  required  to  put  it  in 
the  market,  for  it  was  already  in  mariict,  and 
<  as  stated  by  the  petitioner  himself  in  his  peti- 
tion to  the  District  Court,  "  the  quantity  of 
1,047'^^  acres  had  been  definitively  sold  by  the 
United  States,"  and  he  gives  the  name  of  the 
persons  to  whom  sold.   (See  Record,  p.  7.) 

The  language  of  the  Act  ii.  "  shall  forthwith 
be  held  aiM  taken  as  a  part  of  the  public  lands 
of  the  United  States."  This  language  is  ap- 
propriate when  applied  to  lands  which  had  u- 
ways  been  reserved  from  sale;  which  had 
never  been  in  market;  which  had  been  treated 
as  private  property,  and  never  "  held  and  taken 
as  a  part  of  the  public  lands  of  the  United 
States,"  but  can  have  no  proper  application  to 
those  lands  which  had  in  every  respect  been 
subject  to  all  the  laws  relating  to  pablic  lands 
since  1808. 

3.  But  there  are  other  provisions  of  the  Act 
of  1814,  which  preclude  the  idea  that  it  was 
intended  by  Congress  that  the  title  acquired  by 
the  claimant  should  ever  be  brought  mto  coo- 
fiict  with  sales  made  by  the  United  States. 

The  ^xth  section  provides  that  the  clerk  at 
the  court  shall  furnish  the  successful  claimant 
with  a  copy  of  the  decree,  who  shall  deliver  it 
to  the  Surveyor  of  Public  Lands  in  Missouri. 
And  the  surveyor  shall  cause  the  same  to  be 
surveyed.  Tlie  eleventh  section  then  provides, 
' '  That  if  in  any  case  it  should  so  happen  that 
the  lands,  tenements  or  hereditament,  decreed 
to  any  cjfdmsnt  nnder  the  provbdms  of  this 
Act.  shall  have  been  sold  by  the  United  Stales 
or  otherwise  disposed  of,  or  if  the  same  shall 
not  have  been  heretofore  locked  in  each  and 
*every  such  case,  it  shall  and  may  be  [*V3 
lawful  for  the  party  interested  to  enter  after 
the  same  shall  have  been  ofltered  at  public  sale, 
the  like  quanUty  of  lands  in  parceu,  confonn- 
able  to  section^  divisions  and  subdivisions,  in 
any  land  office  In  the  Stateof  Missourt,"&c. 

Now,  in  order  to  under^nd  more  clearly 
the  import  of  the  phrase  in  this  section, 
"  lands,  tenements  or  hereditaments,  decreed 
to  any  claimant,"  it  will  be  necessary  to  exam- 
ine for  a  moment  the  provieiions  of  the  first  sec- 
tion. By  that  section  the  claimant  was  not 
only  required  to  set  out  his  own  title  in  fttll. 
but  also  ' '  the  name  or  names  of  any  person  or 
persons  claiming  the  same  or  any  part  thereof 
by  a  different  title  from  that  of  the  petitioner." 
This  was  dune  by  Soulard  In  his  petition.  He 
showed  that  l,947iV(,  arpenta  had  been  sold  1^ 
the  United  States  to  other  persons  before  ha 
suit  was  brought.  He  did  not  claim  this  land, 
but  claimed  the  residue  of  the  10,000  arpenls. 
It  could  not,  then,  have  been  this  land,  ulmMly 
sold,  which  the  Act  of  Congress  supposed 
might  be  "  decreed  to  the  complainant."  Tbii 
could  not  have  been  decreed  to  him  under  any 
circumstances.  Ue  did  not  ask  for  it,  nor 
coold  he  demand  it,  for  it  bad  already  been 
lawfully  sold  to  other  persons.  It  was  then  • 
part  of  the  residue  that  the  statute  contemplsKd 
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might  be  decreed  to  him,  when  it  had  already 
beeD  Bold  by  the  United  Btatee,  and  it  was  thu 
for  which  this  eection  provided.  To  give  the 
Act  this  construction  leaTesit  in  harmony  with 
all  the  legislation  of  CongreM  on  the  subject. 
It  has  been  the  uniform  policy  of  Congress  to 
protect  those  to  whom  they  have  sold  for  a 
valuable  consideration.  To  say  that  Congress, 
by  this  provision,  intended  to  protect  those  en- 
tries only  which  had  been  made  before  the  suit 
was  brought,  is  to  impute  to  that  body  the 
folly  of  passing  a  law  which,  so  for  at  least  as 
this  class  of  cases  are  affected,  was  wholly  un- 
necessary. These  entries  were  lawful  and  valid, 
and  needed  do  legislation  to  protect  them  from 
subsequent  grants.  But  to  construe  the  pro- 
vififon  to  extend  to  cntriee  made  at  any  time 
prior  to  the  decree,  it  is  to  place  the  Act  of 
ItSii  upon  the  ground  of  the  Act  of  July  4, 1886, 
and.  it  is  believed,  alt  other  Acts  for  the  confir- 
mation of  such  claims.  In  the  case  of  Menard't 
Heirt  V.  Mamy,  Ibis  court  has  held  that  the  sec- 
ond section  of  that  Act  protects  all  lands  sold  by 
theUnited  States.  In  that  case  {6  How. ,  800) 
the  court  says: 

"  From  the  first  ^ct,  passed  in  1803.  up  to 
the  preeeat  time,  Congrraa  baa  never  allowed 
to  these  claiau  any  standing  other  than  mere 
orders  of  survey,  and  promises  to  give  title; 
and  which  promises  addressed  themselves  to 
the  sovereign  power  in  its  political  and  legisla- 
tive capacity,  and  which  must  act  before  the 
courts  of  justice  could  iotefere  to  protect  the 
04*]  claim.  And  *80  this  court  has  uniformly 
held.  The  title  of  Cerre,  having  no  standing 
io  court,  before  U  was  coDfiim^  it  must  m 
necessity  take  date  from  ita  coDflrmaUon,  and 
cannot  relate  back  so  as  to  overreach  the  pat- 
ents made  in  1836  and  1827."  These  remarks 
apply  with  eminent  force  to  Soulard's  claim. 
It  was  a  claim  which  had  been  barred,  and 
abandoned  by  the  claimant  for  twenty  years. 
In  the  case  cited,  the  Spanish  claim  had  been 
filed  with  the  recorder,  and  was  ao  fin*  within 
the  provisions  of  the  Acts  reserving  such 
claims.  But  it  had  never  been  surveyed.  In 
relation  to  this  branch  of  the  case,  the  court  re- 
marks: "In  reserving  lands  from  sale,  it  was 
necessary  to  know  where  they  were  situated, 
and  how  far  they  interfered  with  the  public 
Rurveys.  Either  the  Preeideot  or  some  other 
officer  must  have  had  the  power  to  designate 
the  lands  as  those  adjoining  to  salt  springs  or 
lead  mines;  or  it  must  have  appeared  in  some 
public  office  appertaining  to  the  Land  Depart- 
ment, what  the  boundaries  of  reserved  lands 
were;  and  if  it  did  not  appear,  do  notice  of  the 
claim  could  be  taken  by  the  surv^ors,  nor  by 
the  registers  and  receivers,  when  making 
sales."  (8  How.,  809.) 

I  request  the  court  to  note  the  fact,  apparent 
from  the  record,  that  no  record  or  memoran- 
dum of  this  claim  was  to  be  found  in  any  office 
belonging  to  the  Land  Department,  except  in 
Soulard's  old  book  of  Spantsh  surveys.  There 
he  stales  in  his  petition  he  recorded  it.  But  no 
attention  was  ever  given,  by  surveyors  or  other 
uffioeiB,  to  the  surveys  of  claims  not  recorded. 
No  copy  of  such  surveys  were  ever  sent  to  the 
Kegisier's  office.  Even  if  Congress  had  in 
terms  required  him  to  withold  this  land  from 
sale,  it  would  have  been  impoHible  for  bim  to 
do  so.  He  could  not  know  when  it  mt. 

UOWABD  16. 


When  the  Act  of  Febroary  18,  1818,  passed, 
^ust  before  the  land  sales  in  Missouri,  requir- 
ing certain  claims  to  be  reserved  from  sale,  an 
Older  was  issued  from  the  Land  Department 
directing  the  Recorder  of  the  Land  Titles  to 
furnish  to  the  several  registers  descriptive  lists 
of  such  land  within  their  respective  districts, 
as  the  Act  required,  should  be  witheld  from 
sale.  Had  this  not  been  done,  the  registers 
would  have  been  unable  to  carry  into  effect 
the  Act  of  1818.  As  it  was,  large  qtiantities 
of  those  lands  were  sold  through  mistake,  and 
even  these  sales  were  protected  by  the  second 
section  of  the  Act  of  July  4,  1836.  But  in 
this  case  the  register  had  no  such  information. 
Congress  could  not  have  intended  that  he 
^ould  suspend  any  of  bis  sales,  or  adequate 
provision  would  have  been  made  to  enable  him 
to  do  so.  8o  obvious  was  this  view  of  the  law, 
that  the  learned  judge,  in  delivering  the  opin- 
ion fA  this  court  In  the  case,  citing  Metumft 
Hsirav.  Mattey,  p.  807,  sa^s:  "  It  was  therefore 
^manifest  that  cuims  resting  on  the  first  ["OA 
incipient  steps  must  depend  for  their  sanction 
and  completion  upon  the  sovereign  power, 
and  to  this  course  claimants  bad  no  just  cause 
to  object,  as  their  condition  was  the  same  un- 
der the  Spanish  government.  No  standing, 
therefore,  in  any  ordinary  judicial  tribunal  has 
ever  been  allowed  to  these  claims, until  Congress 
has  confirmed  them  and  vested  the  title  in  the 
claimant.  Such,  undoubtedly,  is  the  doctrine 
assumed  by  our  legislation,  t  o  go  no  further, 
the  Act  of  May  26.  1834,  allowing  claimants  a 
right  to  present  thdr  claims  in  a  court  of  jus- 
tice, immoimces  on  their  true  character.  It  de- 
clares that  the  claim  presented  for  adjudif»tion 
must  be  such  an  one  as  might  have  been  perfect- 
ed into  a  complete  title,  under  and  in  conformity 
to  the  laws,  usages  and  cusionut  of  the  govern- 
ment under  which  the  same  originated,  hud  the 
soverdgnty  not  been  transferred  to  the  United 
Steles;  and  by  the  sixth  section,  when  a  decree 
has  been  had  favorable  to  the  chilm,  a  survey 
of  the  land  shall  be  ordered  and  a  patent  issue 
therefor;  and,by  section  eleventh,  if  the  decree 
shall  be  in  the  claimant's  favor,  and  the  land 
has  been  sold  by  the  United  States  or  otherwise 
disposed  of.  the  interested  party  .shall  be  al* 
lowed  to  enter  An  equal  quantity  of  land  else- 
where." 

TfaU  admits  of  no  comment. 

4tb.  But  It  is  said  that  the  filing  of  his  peti- 
tion for  conformation,  by  Soulartl,  in  the  Dis- 
trict Court,  was  notice,  and  that  no  one  could 
purchase  the  land  in  prejudice  of  his  right. 

The  rule  here  invoked  is  this:  when  a 
party  commences  judicial  proceedings  for  the 
purpose  of  establishing  his  right  to  a  particu- 
lar piece  of  property,  no  one  is  permitted  to 
purchase  that  property  of  another,  and  claim  to 
be  ao  innocent  purehoser,  witliout  notify.  The 
pendency  of  his  suit  is  notice  of  all  the  right 
the  plaintiff  has.  But  in  tliecaseof  Soulard  he 
had  no  right  or  title  whatever  to  the  lands  for 
which  he  sued.  It  belonged  to  the  government 
and  not  to  him ;  and  if  it  belonged  to  the  govern- 
mrat,  then  the  government  mighi  lawfully  sell 
it  to  anyone  before  it  grantra  to  him.  He 
petitioned  for  agrantof  the  land,  and  when  he 
obtained  his  grant,  he  acquired  only  the  title 
which  the  government  then  liad.  Ills  petition 
to  the  court  placed  him  on  the  ground  of  all 
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Other  applicants  for  ,a  gnmt  of  land,  the  Utie 
to  which  wax  to  the  Kovemment.  He  who 
flret  obtains  the  title,  and  not  he  who  flrat  ap- 
plies, will  hold  it. 

'  With  theee  remarks,  and  the  able  argument 
of  the  learned  judge  who  delievered  the  opin- 
ion of  the  Supreme  Court  of  Missouri,  the  de- 
fendant in  emv  nibmits  the  case. 

Mr.  JutUee  CatroB  delivered  the  opinion  of 

the  court: 

This  cause  comes  here  by  writ  of  error  to  the 
96*]  Supreme  Court  *of  Missouri,  under  the 
twenty-fifth  section  of  the  Judiciary  Act.  The 
error  assumed  to  have  been  committed  below 
is,  that  the  court  misconstrued  the  Act  of  May 
36,  1824,  enabling  claimants  to  lands  in  Missou- 
ri, to  institute  proceedings  to  try  the  validity 
of  their  claims. 

The  action  bein^  an  ejectment,  and  the  de- 
fendant in  possession  by  virtue  of  patents 
from  the  United  Stales,  tlie  only  question  is 
whether  the  plaintiff  has  a  better  legal  title. 

The  plaintiff  relies  on  a  decree  of  this  conrt, 
made  in  1680.  in  favor  of  Soulard's  heirs, 
against  the  United  Slates  for  10,000  arpents  of 
land  including  the  premises  sued  for.  The 
decree  is  of  younj^r  date  than  the  entries  of 
the  defendant  which  were  made  in  1884,  and 
are  a  good  title  to  sustain  or  d^end  an  ^ect- 
meat  in  Missouri. 

Soulard's  claim  was  filed  In  the  District 
Court,  in  August,  1834,  and  a  confirmation  de- 
manded, but  which  was  refused,  and  the  peti- 
tion dismissed  in  1835;  from  this  decree  an 
appeal  was  prosecuted,  and  in  1836  a  decree 
was  rendered  by  this  court  confirming  the 
claim.  And  the  question  here  is,  whether  the 
decree  in  the  Supreme  Court  related  back  to 
the  date  of  filing  the  petition  against  the 
United  States  in  the  District  Court.  If  it  did. 
then  the  plaintiff  is  entitled  to  recover;  and  if 
it  did  not,  then  the  Judgment  below  must  be  af- 
firmed. 

The  Act  of  March  8,  1807,  declared  that  all 
claims  to  lands  should  be  void  unless  notice  of 
the  claim,  &c.,  should  be  filed  with  the  Re- 
corder of  Land  Titles  prior  to  the  Ist  of  Jolr, 
1808.  Soulard's  claim  was  not  tiled  with  the 
recorder,  nor  was  it  presented  to  any  tribunal 
for  action  on  it,  till  suit  was  brought  in  1834, 
in  the  District  Court.  Up  to  that  time,  the 
land  claimed  was  subject  to  sale.  This  is  ad- 
mitted. But  the  argument  for  the  plaintiff  is, 
that  the  Act  of  1834  removed  the  t>ar,  and  re 
stored  the  claim  to  its  original  standing  as  if 
the  Act  of  1807  hod  not  been  ptossed.  Admit- 
ting this  to  be  true,  still  it  proves  nothing,  as 
the  Uniled  Slates  could  beyond  question  have 
sold  this  land  before  1807,  aud  passed  the  legal 
title;  and  hence  the  removal  of  the  bar,  im- 
posed by  the  Act,  left  the  land  equally  open  to 
sale,  at  any  lime  after  18U7  as  it  was  tiefore  that 
time. 

The  Act  of  February  17, 1818,  laid  off  local 
land  dUtricts  in  Missouri,  one  of  which  em- 
braced the  land  in  dispute,  and  provided  tor 
the  sale  of  public  lands,  from  time  to  time,  lu 
each  district.  But  an  exception  was  made  ac- 
cording to  the  Act  of  1811:  Tiiat  till  after  the 
deciuon  of  Congren  thereon,  no  tract  of  land 
shall  be  offered  for  sale,  the  claim  u»  which  lias 
been  la  due  time  uid  oocorUlof  to  law  pre  I 
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sented  to  the  Recorder  of  Land  "Htles.  and  filed 

in  his  ofRce. 

*The  claims  thus  reserved  from  ssle  [*97 
were  the  ones  Congress  supposed  would  come 
befure  the  District  Court  and  be  adjudicated 
under  the  Act  of  1634;  and  as  they  stood  pro- 
tected from  sale,  no  funher  provintxi  wm 
made  by  the  Act  to  protect  such  claims  as  that 
of  SouUrd,  which  had  never  been  recorded. 

Having  given  no  additional  protection  by  the 
Act  of  1834,  and  Congress  having  the  power 
to  grant  tlK  land,  or  to  cause  it  to  be  done, 
through  the  Department  of  Public  Lands,  tlie 
Commiasicmer  of  the  General  Land  Office  {June 
25,  18ill),  ordered  the  registers  and  receivers  of 
the  various  land  districts  in  Missouri  to  pro- 
ceed to  sell  the  lands  not  adjudicated  under  the 
Act  of  1824,  which  had  been  subject  to  adjudi- 
cation: holding  that,  notwithstanding  the  pro- 
visions of  Jhe  Acts  of  1811  and  1818.  all  clakna 
not  brought  before  the  court,  or  if  brought, 
not  prosecuted  to  a  final  decision  in  three  yean 
hf  reaaoii  of  neglect  on  the  part  of  the  cuUm< 
ant,  were  subject  to  be  offered  at  public  mde. 
(Volume of  Instructions  and  Opinion8,No.  704.) 
Under  this  established  construction,  the  land  in 
question  was  sold  to  the  defendant.  He  could 
not  know  that  Soulard's  heirs  claimed  the  land, 
as  their  claim  jras  nowhere  recorded  in  any  of- 
fice appertaining  to  the  Department  of  Public 
Lands;  and  if  he  had  known  that  such  claim 
existed,  stilt  the  Land  Court  in  Missouri  had 
ceased  to  exist  on  the  2ttth  of  May,  1830,  four 
years  before  he  purchased.  Soulard's  claim 
had  been  rejected  m  that  court,  and  bad  been 
pending  on  appeal  in  the  Supreme  Court,  for 
nearly  ten  years  after  the  suit  was  instituted: 
whereas,  the  Act  of  1824  required  that  it 
should  be  prosecuted  U>  a  final  decision  wIUub 
three  years.  Thus  stands  the  equities  of  the 
defendant.  But  another  consideralion  b  cmi- 
clusive  of  this  case.  The  Act  of  May  34,  1828. 
sec.  3,  provides  that  confirmations  had  by  virt- 
ue of  the  Act  of  1824,  and  patents  issued 
thereon,  should  only  operate  as  relinquishments 
on  the  part  of  the  tinited  States,  and  should  in 
nowise  affect  the  right  or  tjtle,  either  in  lawor 
equitT,  of  adverse  claimants  to  the  same  land. 
Tiie  Act  spoke  of  confirmations  by  decree,  and 
declared  that  the  decree  should  .operate  pro- 
spectively; and  consequently  embraced  a  case, 
where  the  land  was  acquired  by  purchase  from 
the  United  Slates  befure  the  decree  was  made, 
unless  the  Actsof  1811  and  1818  protected  the 
land  froiA  sale. 

For  thete  reasom,  we  agree  wUh  the  Supreau 
Court  of  Mitttmri,  that  the  defendant  hat  ike 
older  and  belter  legal  titte,  aad  order  tke  judgment 
to  be  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Conn  at 
the  State  of  Missouri,  •and  was  or-  [•98 

gucd  by  counsel ;  on  consideration  wfaerebf,  H 
is  now  here  ordered  and  adjudged  by  this 
court,  lhat  the  judgment  of  the  said  Supreme 
Court  in  this  cause  be,  acd  the  same  is  hereby 
alllrmed,  with  costs. 

Aff'tr-U  Mo.,  6U. 
Cited—U  Otto,  BOS. 
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QEOROE  W.  AND  HENRT  SIZBR,  Plaint- 
iffk  in  Error, 
o. 

WILLIAM  T.  MANY. 

JuTuiUetion — amount — thi»  eonrt  ne  juritdie- 
Hon  of  patent  atM,  when — Practiet — eo$t» 
taxed  nunc  pro  tunc. 

Wbprea  JiidKmpcit  In  a  patent  oaso  was  affirmed 
by  this  court  wJth  a  blank  In  the  record  for  ciwts, 
and  the  Clrctilt<?oiirt  Hrt«rwni-flg  taxed  thoM)  costs 
at  a  sum  lo«  than  (2.000.  and  allowed  a  writ  of  er- 
ror to  this  court,  this  writ  must  be  dismissed  on 
motion. 

The  writ  of  error  brings  up  only  the  proceedlnitB 
■uheequcnt  to  theinandul4>:  and  there  H  no  jurisr 
diction  where  the  amount  la  leas  than  $£,000.  either 
UD'ler  the  ifeneral  law  or  the  discretion  allowed  by 
the  patent  law.  The  tatter  only  relates  to  cases 
which  Involvtr  the  construction  of  the  patent  laws 
and  the  claims  and  rltrhts  of  patentees  under  theni. 

As  u  matter  of  practice  thlsvourt  decide(^  that 
It  la  proper  for  circuit  courta  to  allow  costs  to  t>e 
taxed,  nunc  pro  tune,  after  the  receipt  of  the  man- 
date from  this  court. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
SiHtefi  for  the  District  of  AlasBachiuetis. 

Mr.  Omrge  T.  Curtit.  on  belialf  of  the  de- 
fendant in  error,  moved  to  dismiss  the  writ  of 
error  for  want  of  jurisdiction. 
The  circumstances  were  the^e: 
At  the  October  Term,  in  the  year  1848.  of 
the  Circuit  Court  of  the  United  States  for 
Massachusetts  District,  Many,  the  defendant  in 
error,  recovered  a  judgmentsaffainst  the  plaint- 
iffs in  error,  in  an  action  for  uc  infrlufpiment 
of  letters  patent,  which  was  entered  and  record- 
ed in  the  words  following: 

"  It  is  thereupon  considered  by  the  court 
that  the  i^id  William  V.  Many  recover  against 
the  said  George  W.  and  Henry  Sizcr  the  sum 
of  $1,788.75  damages,  and  costs  of  suit  taxed 

at  ." 

The  said  Sixers  thereupon,  at  the  same  term 
of  the  Circuit  Court  sued  out  a  writ  of  error  to 
this  court,  for  the  purpose  of  having  the  said 
judgment  revised.  This  writ  of  error  was  duly 
enteied  and  prosecuted  in  this  court,  and  at 
the  December  Term,  1851,  the  judgment  of 
the  Circuit  Court  was  afflrmed  by  a  divided 
court,  and  therefore  it  is  not  reported  in  How- 
ard. 

The  mandate  which  went  down,  recited  the 
judgment  of  the  Circuit  Court  as  above  given, 

and' then  proceeded  thus: 

"You  therefore  are  hereby  commanded  that 
mch  execution  and  proceedings  be  bad  in  said 
Of>*1cauK  as,  according  to  right  *&nd  justice 
and  Uie  laws  of  the  United  States,  ought  to  be 
had,  the  said  writ  of  error  notwithstanding." 

On  the  receipt  of  this  mandate,  the  attorney 
for  the  defendant  in  error  (the  orifiinal  plaintiff 
below)  presented  the  same  to  the  Circuit  Court, 
held  by  the  Distnct  Judge,  and  applied  for 
leave  to  have  the  costs  in  the  action  taxed  and 
inserted  in  the  blank  left  in  the  original  record 
of  the  judgment.  This  motion  was  refused  by 
the  District  Judge. 

The  defendant  in  error  thereupon,  at  the  De- 

NoTE.— Jui-W if  (bm  of  n.  S.  Supreme  Court  de- 
pendent on  amnunt.  InUreftcanrvA  be  added  in  glw 
fitrindietUm.  How  mlu«  of  UtUtQ  tiematuUa  map  he 
ttioum.  What  caneu  reciewaMe  wUltnut  regard  to 
sum  in  MtUmverm.  See  note  to  Oordon  v.  Osden, 
8  Pet.,  83. 
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cember  Term  of  this  court,  in  the  year  1859. 
applies  to  (his  court  for  a  mandamua  to  direct 
the  court  below  to  tax  and  allow  his  costs  in  the 
original  action,  amounting  to  $1,811.89.  The 
court  refused  the  application,  for  reasons  which 
appear  in  the  case.  (Ex parts  Many,  14  How., 
24.) 

In  May.  1853.  Mr.  (furtt'a,  counsel  for  Many, 
renewed  his  mnlion  In  the  District  Judge,  set- 
ting out  in  writing  the  mandate  of  this  court 
in  the  original  canw,  and  the  amount  of  the 
costs,  and  praying  the  court  to  make  an  order 
allowing  of  their  taxalion  and  insertion  in  the 
originnl  judgment;  and  praying  for  execution 
us  directed  by  the  mandate  of  this  court. 

Opposition  was  made  to  this  motion  by  Sizor 
et  al.,  but  the  motion  was  granted,  as  appears 
by  the  following  extract  from  the  record.  It  is 
proper  to  remark  tliat  the  court  waf*  held  by 
the  District  Judge  alone,  Mr.  Jmtiee  Curits 
having  been  of  cnunwl  and  not  sitting.  The 
costp  in  the  Circuit  Court  amounted  to  $1.- 
811.59. 

And  the  said  Sizer  «/  lU.,  by  their  counsel, 
objected  to  the  granting  of  the  said  motion  for 
an  allocatur  as  to  the  said  costs,  or  to  their  be- 
ing inserted  in  the  judgment,  and  claimed  and 
requested  that  if  the  court  should  allow  the 
said  costs,  and  direct  the  clerk  to  insert  the 
amount  in  the  recotrl  of  said  judgment,  then 
the  defendants  should  have  a  Hglit  to  sue  out  a 
writ  of  error,  and  for  that  purpose,  that  the 
court  here  should  either  certify  that  it  is  rea- 
sonable that  there  should  be  such  writ  of  error, 
or  should  add  interest  upon  the  amount  of  said 
costs  from  the  time  of  the  rendition  of  the  or- 
iginal judgment  to  the  present  time,  so  as  to 
make  the  amount  more  than  $2,000;  and  that 
no  execution  should  Issue  if.  within  ten  days, 
a  writ  of  error  should  be  sued  out,  and  secuiily 
given  according  to  law;  to  which  claims  and 
requests,  made  by  the  defendants,  the  pl^ntifTs 
objected,  and  insisted  upon  the  said  motion. 

And  now,  the  court  having  considered  the 
s^d  motion  filed  by  the  plaintiff,  and  the  ob- 
jections, claims  and  requests  made  by  the  de- 
fendants, and  deeming  it  lo  be  the  legal  right 
of  the  plaintiff  to  have  the  said  costs  allowed, 
and  the  amount  thereof  inserted  In  the  original 
judgment  in  thiscause,  and  that  it  l8*not[*lOO 
within  the  discretion  of  the  court  to  allow  or 
disallow  the  same,  It  is  ordered  by  the  court 
that  the  said  costs,  as  taxed  in  said  motion,  he 
allowed,  and  that  the  amount  thereof  be  in- 
serted in  the  original  judgment  in  this  caune. 

And  the  court  here  doto  deem  it  reasonable 
that  the  said  defendants  should  be  allowed  to 
l^ng  a  writ  of  error  to  the  Supreme  Court 
and  11  is  further  ordered  by  the  court,  that  exe 
cuiion,  as  prayed  for  In  said  motion  of  the 
plaintiff,  shall  Issue  after  the  expiration  of  ten 
days,  Sundays  ezcludve.  from  the  making  of 
the  order,  ynless  the  said  defendant  shall, 
within  said  ten  days,  give  security  according 
to  law,  and  serve  a  writ  of  error,  by  leaving 
a  copy  thereof  for  the  plaintiff  in  the  offlce  of 
the  clerk  of  this  court;  and  if  such  security 
should  be  given,  and  such  service  made  within 
ten  days,  then  that  execution  sbonld  not  issue 
until  the  further  order  of  the  court. 

By  the  court,       H.  W.  Fcllbr,  Clerk. 

The  writ  of  error  was  sued  out  and  brought 
all  tbeae  proceedlDgs  np  to  this  court. 
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The  moticm  to  ditmiss  was  arrued  by  Jtfr. 
Ourti$  in  favor  of  it,  and  by  Mr.  Bobb  agauiat  it. 

Mr.  Onrtis :  The  writ  of  error  now  before 
the  court,  althoufEh  it  brio^  up  the  proceed- 
ings in  the  Circuit  Court  prior  to  the  mandate 
in  the  origina]  cause,  in  contemplation  of  law, 
can  present  for  revision  here  solely  the  ques- 
tion, whether  the  Circuit  Court  erred  in  mak- 
ing; the  order  by  which  the  casta  were  allowed 
and  directed  to  oe  inserted  in  the  original  judg- 
ment. 

Over  tUa  questkm  this  conrt  can  have  do  Ju- 
risdiction. Iwcause, 
1.  The  amount  in  oontroversy  is  less  than 

$2,000. 

The  sole  amount,  or  item,  in  controversy  un- 
der the  motion  of  the  plaintiff  below,  and  in- 
volved in  the  order  of  the  Circuit  Court  thereon, 
was  the  costs  prayed  for,  l>dne  (1,811.60. 

The  ori^nal  judgment  had  been  reviewed 
in  this  court  by  the  first  writ  of  error;  and 
after  a  mandate  has  issued  from  this  court,  af- 
firming a  Judgment  below,  and  directing  execu- 
tion, a  second  writ  of  error  can  bring  up  noth- 
ing but  the  proceedings  subsequent  to  the  man- 
date. {EizparU  &bbald,  17  Pet.,  468,  492; 
Broader  v.  McArthur.  7  Wheat,.  68.) 

It  cannot  be  pretended  that  this  court  can 
acquire  jurisdiction  of  this  writ  of  error  upon 
the  ground  that  the  court  below  has  allowed  it 
in  the  exercise  of  a  discretion  conferred  by 
statute  (July  4,  1&86,  sec.  17),  in  patent  cases, 
where  the  amount  in  controversy  is  less  than 
$2,000.  The  settled  construction  of  that  atat- 
nte  is,  that  it  confers  a  discretion  on  the  courts 
below  to  allow  writs  of  error  in  cases  where 
1 01*]  the  amount  in  controversy  *1b  less  than 
$2,000,  for  the  purpose  of  having  some  ques- 
tion settled  that  involves  the  construction  of 
the  Patent  Acts.  {Hogg  v.  Emerton,  8  How., 
480,  478;  WiUim  v.  Sandfyrd,  10  How.,  09.) 
The  court  below,  by  allowing  the  first  writ  of 
eiror,  which  iKOUght  up  the  original  judgment 
for  a  revision  of  the  merits  of  the  case,  had  ex- 
hausted all  Uie  discretion  that  the  Statute  con- 
fers;' and  the  question  of  allowing  the  plaint- 
iff's costs  to  be  taxed  nunc  -pro  tune,  and 
inserted  in  the  judgment,  had  nothing  to  do 
villi  tiie  construcUon  of  ihe  patent  laws. 

Ag^n,  this  court  cannot  take  jurisdiction  of 
thia  writ  of  error,  because, 

a.  The  order  of  the  court  below,  although  in 
form  a  final  order  or  judgment.  Is,  in  fact  and 
substance,  an  ioterlocutorir  order.  The  part  of 
the  order  of  which  the  plaintiffs  in  error  com- 
plain is  that  allowing  the  costs:  and  thia  was 
asked  and  allowed  as  a  proceeding  nunc  pro 
tune,  and  therefore  was  in  contemplation  of 
law  prior  to  the  final  judgment  from  which  toe 
first  writ  of  error  was  prosecuted.  That  part 
of  the  onler  which  allows  the  execution,  incase 
the  writ  of  error  is  not  prosecuted  within  ten 
days,  la  not  a  final  judgment,  in  the  sense  of 
the  Judiciary  Act. 

Mr.  Robb  made  the  following  points: 

1.  The  amount  in  dispute  Iwtween  the  par- 
ties exceeds  the  sum  of  $2,000,  although  the 
amount  of  costs  allowed  by  the  court  below  to 
be  inserted  in  the  Judgment,  bv  way  of  amend- 
ment, is  less  than  that  sum.  The  necessary  re- 
sult of  the  allowance  of  the  amendment  is  to 
subject  the  plaintia  to  the  payment  of  $2,800, 
andupwanu. 
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2.  The  defendant  in  error  cannot  be  s  vohm- 
tary  remittitur  of  the  excess  of  $2,000,  ag^dut 
the  counsel  of  the  plaintiffs  in  error,  d^eat 
their  right  to  a  writ  of  error  from  this  court. 

8.  This  court  will  not  regard  the  ordnof  the 
court  below,  allowing  the  amendment  as  a  pro- 
ceeding nunc  pro  tuTie,  and  as  of  the  October 
Term.  1848,  of  that  court,  if  therein  the  ri^t 
of  appeal  to  this  court  will  be  d^eated. 

4.  The  proceedtngs  of  the  court  bdow,  in 
the  execution  of  the  mandate,  are  the  subject 
of  revision  by  this  couri.  And  it  is  error  in  the 
inferior  court  to  grant  any  relief  whatever  after 
the  mandate,  or  to  examine  it  fur  any  other 

gurpose  than  execution.  {BSx-parte  Sibbaid.  12 
et.,  402.) 

And  the  order  or  judgment  purporting  to  be 
pursuant  to  and  in  execution  of  the  mandate 
will  be  reviewed  by  this  court  And  if  it  ap- 
pear by  the  record  that  such  order  is  at  variance 
with  the  mandate,  the  court  will  exercise  juris- 
diction for  the  purpose  of  examining  into  the 
grounds  of  such  variance.  The  variaooe  in  this 
case  is  matter  of  substance.  In  cootemjplatkHi 
of  law,  a *judgment  fora  sum expreased  ^102 
as  damages  and  "ooetatobe  taxed," ortaxed 

at  ,  is  B  Judgment  for  damages  alone. 

and  execution  can  issue  only  for  that  sum. 
[Gook  et  al.  v.  Brigter,  4  Harr..  78,  and  caaes 
cited.)  This  court  will  exercise  Jurisdiction 
over  such  proceedings,  although  the  additicnttl 
relief  erroneously  granted  in  the  court  below 
be  less  in  amount  toan  $2,000. 

5.  This  cause  is  now  for  the  first  time  prop- 
erly before  this  court  upon  the  entire  record, 
and  the  previous  writ  oi  error  and  the  proceed- 
ings thereon  on  this  court  were  without  juris- 
diction, because  the  judgment  of  the  Cucoh 
Court  upon  which  it  was  brought  was  not  final 
When  costs  are  taxed  upon  a  Judgment,  sodi 
taxation  is  to  be  contidered  as  the  period  at 
which  final  Judgment  la  pronounced.  (Baiter 
V.  Blade,  8  Nev.  &  M..  717;  Buffer  v,  Bulkteg. 
8  Moore,  104;  1  Bing.,  283;  Godson  v.  IJo^d.  I 
Gale,  244;  ITrKTftf  v.  4  Jur.,  1112.  B,  c; 
Blaeklmm  v.  Kymer,  1  Cha&  Marsh.,  378.) 
And  the  order  of  the  court  allowing  the  cort* 
to  be  taxed  should  be  treated  as  the  compl^ioD 
of  the  judgment  of  the  Circuit  Court  in  the 
cause. 

6.  The  preaent  writ  of  error,  therefore,  li 

properly  allowed  by  the  court  below  in  the  ex- 
ercise of  the  discretion  conferred  by  the  ITtb 
section  of  the  Act  of  July  4,  1830. 

Mr,  Chief  JusOee  Tanejr  delivered  the  ojdnion 
of  the  court: 

A  motion  has  been  made  to  dismias  the  writ 
of  error  in  this  caae  for  want  of  juriadictloo. 

The  case  as  It  comes  before  ua  is  this:  Maay. 
the  defendant  in  error,  in  the  year  1648,  recov- 
ered a  Judgment  in  the  Circuit  Court  for  the 
District  of  Haasochusetts,  against  the  plaintilh 
in  error,  in  an  action  for  the  infringement  of 
cert^n  letters  patent  The  verdict  and  judg- 
ment was  fw  teas  than  $9,000,  but  the  wiiiof 
error  to  remove  the  case  to  thla  court  was  al- 
lowed under  the  Patent  Law  of  1888.  From 
some  oversight  or  accident  the  costs  were  not 
taxed  in  the  Circuit  Court  before  the  transcripi 
of  the  record  waa  transmitted  to  thb  court 
And  the  judgment  as  it  stood  upon  the  tiu- 
Kript  WBB  for  the  damages  awarded  by  the 

liOWiSD  li 
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jury,  and  coats  of  salt— leaving  ft  blank  space 
open  for  the  iiuerUon  of  the  amount  of  the 
oosta. 

The  judgment  of  the  Circuit  Court  was  af- 
firmed at  the  December  Term,  1651,  and  the 
usual  mandate  sent  down  directing  execution. 

Upon  the  receipt  of  the  mandate  by  the  Cir- 
cuit Court  the  defendant  in  error  applied  for 
leave  to  have  the  costs  taxed  and  the  amount 
inserted  in  the  blank  left  for  that  purpose  in 
the  original  record  of  the  judgment.  The  mo- 
tion was  refused.  And  thereupoD  the  defend- 
ant in  error,  at  December  Term,  1653,  applied 
103*]  to  *this  court  for  a  tnandamiu  directing 
the  court  below  to  tax  and  allow  his  costs  in 
the  original  action,  amounting,  as  he  alleged, 
to  $I,6U.fi9.  But  the  court  refused  the  motion, 
upon  the  ground  that  a  mandamtu  could  not 
lawfully  bo  issued  to  a  Circuit  Court  to  guide 
it*  judgment  in  the  taxation  of  costs. 

At  a  subsequent  term  of  the  Circuit  Court, 
the  defendant  in  error  renewed  bis  motion,  for 
an  order  allowing  the  taxation  of  these  costs 
and  their  insertion  in  the  original  judgment; 
and  the  court  thereupon  allowed  the  taxation 
of  costs,  and  direct  the  amount  above  meo- 
tiooed  to  be  inserted  in  the  original  judgment. 
But  the  court  at  the  same  time  allowed  a  writ 
of  error  from  their  decision,  and  ordered  that 
this  second  writ  of  error  ^ould  operate  as  a 
auperaedetu  of  the  execution  prayed  for,  If  sued 
out  within  the  time  fixed  by  law.  It  i^this 
writ  of  error  that  is  now  before  the  court,  and 
which  the  defendant  in  &nm  has  moved  to  dis- 
miss. 

It  has  been  settled,  by  the  decisions  of  this 
court,  that  after  a  case  has  been  brought  here 
and  decided,  and  a  mandate  issued  to  the  court 
below,  if  a  second  writ  of  error  is  sued  out  it 
brings  up  for  revision  nothing  but  the  proceed- 
ings subsequent  to  the  mandate.   None  of  the 

aiMStioos  which  were  t)efore  the  court  on  the 
rst  writ  of  error  can  be  reheard  or  re-examined 
upon  the  secoud  ;and  there  is  nothing  therefore 
now  before  the  court  but  the  taxation  of  costs. 
(7  Wheat..  58;  13  Pat..  488,  498.) 

The  sum  taxed  being  less  than  $2,000,  no 
writ  of  error  will  tie  under  the  Act  of  1780. 
This  Act  gives  no  jurisdiction  to  this  court  over 
the  judgment  of  a  Circuit  Court,  where  the 
Judgment  is  for  less  than  that  sum. 

Neither  can  the  allowance  of  the  writ  by  the 
Circuit  Court  give  jurisdiction,  where  the  only 
question  is  the  amount  of  costs  to  be  taxed ;  and 
the  amount  allowed  is  less  than  $2,000.  The 
discretionary  pwwer  in  this  respect  vested  in  the 
Circuit  Court  by  the  Act  of  July  4,  1886,  sec. 
17,  is  evidently  confined  to  cases  which  involve 
the  constructmB  of  the  patent  laws,  and  the 
claims  and  rights  of  patentees  under  them.  But 
the  amount  of  costs'  which  either  party  shall  be 
entitled  to  recover  is  not  reKulated  by  these 
laws.  The  costs  clamed  are  allowed  or  refused 
in  controversies  arising  under  the  Patent  Acts 
upon  the  same  principles  and  by  the  same  laws, 
which  govern  toe  court  in  the  taxation  of  costs 
in  any  other  case  ttiat  may  come  before  it. 
The  same  laws,  therefore,  must  be  applied  to 
them  in  relation  to  the  writ  of  error,  and  must 
limit  the  jurisdiction  of  this  court  as  in  other 
cases. 

The  writ  of  error  must,  therefore,  be  dismiss- 
ed for  want  of  joriBdicUon.  But  as  the  ques- 

BOWABD  16. 


tion  raised  in  this  case  may  often  occur  in  the 
Circiut  Courts;  and  it  is  iroporiani  that  tbe 
practice  "should  beuoifonu,itispmperf*104 
to  say,  that  we  consider  the  deciuon  of  tbe  Cir- 
cuit Court,  allowing  those  coals  to  be  taxed 
after  the  receipt  of  the  mandate  from  this  court, 
to  have  been  correct,  and  conformable  to  the 
general  practice  of  the  courts.  Tbe  c<Mt8  are, 
perhaps,  never  in  fact,  taxed,  until  after  the 
judgment  is  rendered ;  and  in  many  ca8es,cailnot 
be  taxed  until  afterwards.  And  where  this  is 
the  case  the  amount  ascertained  Is  usually,  un- 
der the  direction  of  the  court,  entered  nunepro 
tune  as  a  part  of  tbe  original  judgment.  And 
this  mode  of  proceeding  is  necessary  for  the 
purposes  of  justice,  in  oraer  to  afford  the  nec- 
essary time  to  ezamiae  and  decide  upon  the 
several  Items  of  costa.  to  which  tbe  successful 
party  is  lawfully  entiUed. 

OBOKB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, and  was  argued  by  counsel;  on  consid- 
eration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  this  cause  be,  and 
the  same  is  hereby  dismissed,  for  the  want  of 
jurisdIctioD. 

Olted-^How.,  481;  17  Wa)L.XH;  40tto,4W;  18 
Blatobf ..  m !  HoAU.,  98. 


FIERBE  CLAUDE  PIQUIQNOT,  Plaintiff 
in  Srror, 

t. 

THE  PENNSYLVANIA  RAILROAD  COM- 
PANY. 

WhatruUng  on  pUff  in  abatement  revimable 
here—form  iif  Judgment — dedara  tion  mutt 
ahaaJuHtdimM. 

Uoderthetweoty-aeoondsectlonoftbeJudioianr  . 
Act  of  1789,  this  court  cannot  reverse  tbe  Judjpnent 
of  the  court  below,  for  error  In  ruUnx  any  plea  Id 
abatement,  other  than  a  plea  to  the  Jurisolotlon  of 
the  court. 

In  Pennsylvania  It  Is  not  usual  to  make  a  record 
of  tbe  Judirment  la  any  legal  form.  But  there  is  no 
necemtj  that  the  courts  of  the  United  States 
should  follow  such  oareleis  precedents. 

Where  a  suit  was  brought  lo  which  the  plaintiff 
was  described  as  a  dtlsen  of  France,  saalnst  tbe 
Pennsylvania  Ballroad  Company,  without  any 
averment  that  the  defendants  were  a  corporation 
under  the  laws  of  Pennsylvania,  or  that  the  place 
of  busloeee  of  tbe  corporation  was  there,  or  that  Its 
cori>oratorB,  managers  or  directors  were  oittzens 
of  Pennnylvaaia,  the  absence  of  such  an  averment 
was  f  ataTto  the  Jurisdiction  of  the  court. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  C^urt  of  the  United  States 
for  the  Western  District  of  Pennsylvania. 

The  facts  In  the  case  are  stated  in  the  opinion 
of  the  court. 

It  was  submitted,  upon  printed  arguments, 
bv  Meun.  Kmnamdy  ana  Aldan  for  the 
IwUntiff  in  error,  and  Jlfr.  SDowdan  for  the 
defendants  in  error.  But  as  the  point  of  juris- 
diction was  not  mentioned  in  the  arguments, 
which  were  directed  exclusively  to  other  points, 
it  is  not  thought  neceaaaiy  to  give  them. 
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105*]  *Mr.  Jmtiee  Grier  delivered  the  opin- 
ion ot  ibe  court: 

The  caption  of  this  suit,  nnd  the  declaration, 
dMcribe  the  plaintiff  as  a  citizen  of  France,  but 
cinitain  no  averments  as  to  the  citizenship  of 
the  defendant.  Nor  does  it  state  whether 
"  The  Pennsylvania  Railroad  Company"  is  a 
corporation  or  a  private  association,  or  the 
name  nf  an  individual.  The  declaration  avers 
that  the  defendaols  are  transporters  of  em!- 
grants  for  hire,  and  undertook  to  eonver  the 

flaintiff  and  his  wife  from  Philadelphia  to 
Ittaburj;.  but  did  it  in  such  a  negligent  and 
careless  manner  that  bis  wife  was  frozen  to 
death  on  her  passage.  The  defendant  pleaded 
in  abatement,  another  action  pending  for  the 
same  caufic  of  action  between  the  same  parties, 
in  the  District  Court  of  Alleghany  Coiintj. 
To  this  plea  the  plaintiff  demurred;  and  the 
court  gave  "judgment  upon  the  demurrer  in 
favor  of  the  defendants."  Whereupon  tbe 
plaintiff  brought  this  writ  of  error. 

Tbe  question  raised  by  the  plea  in  abatement, 
in  this  case,  is  one  of  considerable  importance, 
and  on  which  there  is  some  conflict  of  opinion 
and  decision.  I»jt  the  Judgment  of  the  court 
below  on  the  plea  is  not  Bubject  to  our  revision 
on  a  writ  of  error. 

The  twenty ^cond  section  of  the  Judiciary 
Act,  which  defines  what  decrees  or  judgments 
in  civil  actions  may  be  made  the  subjocts  of  ap- 
peals or  writ  of  error,  provides,  "that  there 
shall  be  no  reversal  on  such  writ  of  error,  for 
error  in  ruling  any  plea  in  abatement  other 
than  a  plea  to  the  jurisdiction  of  the  court." 

Tbe  question  of  jurisdiction  baa  not  been 
made  the  subject  of  plea  or  exception,  nor  is  It 
necessary,  where  it  is  patent  on  the  face  of  the 
record.  The  judgment  of  the  court,  so  far  as 
the  record  is  concerned,  does  not  distinctly 
show  whether  the  court  quashed  the  writ  on 
the  plea  in  abatement,  or  dismissed  the  suit  for 
want  of  jurisdiction,  as  it  might  well  have  done. 
In  Pennsylvania,  it  is  not  usual  to  make  a  rec- 
ord of  the  Judgment  in  legal  form.  The  word 
"judgment"  for  the  party  in  whose  favor  it 
is,  being  the  usual  minute  made  by  the  clerk, 
from  which  a  formal  record  of  judgment  may 
be  made,  but  seldom  if  ever  is  mode.  It  stands 
as  a  symbol  to  represent  what  the  judgment 
ought  to  be.  and  therefore  can  never  be  errone- 
ous. But  there  Is  no  necessity  that  the  conrts 
of  tbe  United  States  should  foUov  such  care- 
lesK  precedents. 

On  a  demurrer  the  court  will  look  to  tbe  first 
error  in  pleading,  and  if  tbe  declaration 
does  not  show  that  the  court  has  jurisdiction 
of  the  parlies,  it  may  dismiss  the  cause  on  that 

Sound.  In  this  case  tbe  declaration  states 
e  plaintiff  to  be  a  dtlzen  of  France,  but 
gives  no  character  as  to  the  citizenship  of  the 
defendant.  The  name  is  most  probably  notin- 
1 06*]  tended  to  'designate  an  individual ;  if 
not,  the  record  does  not  state  that  it  Is  a  corpo- 
ration incorporated  by  the  laws  of  Pennsyl- 
vania, or  having  its  place  of  business  there,  or 
that  its  corporators,  managers  or  directors  are 
citizens  of  Pennsylvania;  nor  can  the  want  of 
such  averment  Ik  supplied  by  infermce  from 
the  name.  It  is  true,  the  Act  of  Congress  de- 
scribes the  jurisdiction  of  tbe  court  to  be 
"where  an  alien  is  a  party,"  without  describ- 
ing the  diaracter  of  the  oltaer  party;  and  the 


Eileader  may  have  been  led  into  the  error  by 
ooking  no  farther.  But  the  Constitution,  whka 
is  the  superior  law,  defines  the  Jurbdtctioo  to 

be,  "between  citizens  of  a  state,  and  foreign 
states,  citizens  or  subjects;"  and  although  it 
has  been  decided  {Maton  v.  The  Blaireau.  2 
Cranch,  264)  that  tbe  courts  of  the  United  States 
will  entertain  jurisdiction  where  all  the  parties 
are  aliens  if  none  of  them  object  to  it.  yet  it 
does  not  appear  in  this  case  that  the  defendant 
is  an  alien. 

ltfoUow$,  thtr^ore,  thai  whatever  conttruetwn 
be  put  on  thit  record,  the  judgment  of  the  cmri 
bdrm  mutt  he  affirtaed. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  ilie  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  and  was  argued  bycounsd:  oa 
consideration  whereof,  it  is  now  here  Mdered 
and  adjudged  by  this  court,  that  the  Judgment 
of  tbe  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 

Cited-19  How..  6*7: 11  Wall..  068:  tS  WalU  ni 
MoAlU  S3 :  Doady,  287 : 7  Bdttcbf .,  443. 


WILLIAM  ROBERTSON.  Tmslee  of  the 
CoMMBRciAL  Bask  of  Natcees,  Plaint 
in  Ekror, 

V, 

HENRY  R  COULTER  asd  JAMES  RICH- 
ARDS, EzecutorB  of  Josbth  Coixdib,  De- 
ceased. 

Thi»  court  hoe  no  juriedietim  to  review  deeimn 
of  state  eourt  eonetruing  ttaie  ttatute. 

In  the  State  of  Mlsidralppi.  a  judgment  of  Tor- 
feiture  was  rendered  against  tbe  Comra#rctal  Hank 
of  Natohea,  and  a  trustee  appointed  to  take  chanre 
of  nil  promiseory  notes  In  poesesslon  of  tbe  Bonk. 

Tbe  trustee  broutfht  an  action  upon  one  of  tboM 
promissory  notes. 

The  defendant  pleaded  that  the  plaintiff,  as  tnirt- 
ee,  bAd  cotlectoti  and  received  of  tbe  debts,  ef- 
fects, and  property  of  tbe  Bank,  an  amount  of 
money  sufficient  to  pay  the  debts  of  the  Bank,  sod 
all  costs,  charges  and  expenses  Incident totbapsr- 
foroiance  of  tbe  trust. 

To  this  plea  tbe  plaintiff  detnnrted. 

The  action  was  brougrht  in  a  state  court,  and  tbe 
highest  court  of  tbe  State  overruled  tbe  demmrer, 
and  nave  JudBrment  for  the  defendant. 

This  court  lias  no  Jurisdiction,  under  the  twfntr- 
flftb  section  of  the  Judiciary  Act,  to  *T«vUfw  l»W 
this  dedsloa.  Tbe  question  was  merely  one  of 
oonstruotlon  of  a  statute  of  the  State,  as  to  tbe  ex- 
tent of  tbe  powers  of  the  trustee  under  ttae  statute. 

THIS  case  was  brought  up  from  tbe  Hlgb 
Court  of  Errors  and  Appeals  of  the  State 
of  Mississippi,  by  a  writ  of  error  Issued  under 
the  twenty-fifth  section  of  the  Jodiciary  Act. 

The  facta  of  the  ease  are  stated  in  the  o^n- 
ion  of  tbe  court. 


Nora.  - Jwrtodtettm  of  U.  S.  Supreme  Court  to  de- 
clare slate  law,  crfd  oe  <n  onjflct  with  $tate  ennstOu- 
tian:  To  revine  decree*  of  Mate  emtrta  a*  to  eoiutrM- ' 
tion  of  DtaU  IrtUM.  Power  of  etale  court*  tn  uHUtm* 
their  ovm  fiatuteii.  Seenote  to  Jackson  v.  Lampbln. 
3  Pet.,  280.  it  in  for  xUUe  anirtu  to  eomtrve  Uetr 
oton  ttatutee.  ftupreme  Cowt  will  not  reriew  tMr 
d«cMfmi eseept «in«n apeclaUtiatitAorted  to  tm riot- 
ute.  See  note  to  Oommerdal  Bank  t.  BuoUoffhaia. 
5  How.,  817. 
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Mr.  Iiawrence.  for  the  defendants  in  error, 
moved  to  dismiss  ibe  writ  for  want  of  jiirisdic- 
tion,  ioasmucb  as  there  dora  uot  appear  to 
bave  been  drawn  hi  question  any  treaty  or  law 
of  th«  United  States,  and  the  slate  law  (the 
▼alidtty  of  which  was  affirmed  by  the  court  be- 
low) was  in  no  respect  repugnant  to  the  Con- 
stitution of  the  United  States. 

This  motion  was  areued  by  Mr.  Lavtrenee 
in  support  of  it,  and  by  Metrt.  Porter  and 
Wharton  against  it. 

Mr.  Laarenee.  The  Act  of  1843  of  the  Mlss- 
iasippi  Legiflature.  prescribing  the  mode  of 
proceeding  against  delinquent  banks  (Hutch. 
Code.  829).  had  provided  that  an  information 
in  the  aaXure  at  Skqito  warranto  mi^ht  be  tlted 
against  banks  suspected  of  having  violated  their 
cnarter,  and  upon  trial  and  proof  a  Judgment  of 
forfeiture  should  be  pronounced;  upon  which 
jndfi^ent  of  forfeiture  it  was  made  the  duty  of 
the  court  to  appoint  a  trustee  to  take  charge  of 
the  books  and  assets,  and  to  collect  all  debts  due 
sucb  banks,  and  to  apply  the  same  to  the  pay- 
ment or  the  debts  of  such  banks  in  such  man- 
ner as  he  should  thereafter  be  directed  by  law. 

Under  this  Act.  judgment  of  forfeiture  had 
been  obtained  against  the  Commercial  Bank  .of 
Natchez  in  the  Adams  County  Court,  the  plaint- 
iff in  this  suit  bad  been  appointed  the  trustee, 
all  the  debts  of  the  Bank  had  been  paid,  and 
alleostaand  charges  incident  to  the  (rust  dis- 
charged when  the  present  suit  was  instituted. 
The  pleas  which  the  defendant  put  in.  raised 
Uie  question  as  to  the  extent  and  nature  of  the 
trust  created  by  the  Act  of  184it;  whether,  on 
the  one  hand,  the  trustee  was  a  mere  officer  of 
the  court  which  appointed  blra  for  the  simple 
purpose  of  receiving  and  collecting  the  assets 
of  the  Bank  for  the  purpose  of  paying  the  debts 
of  the  Bank;  or  whether,  on  the  other  hand,  he 
was  coBstituted  a  full  and  complete  representa- 
tive of  the  Bank  for  the  benefit  of  stockholders 
as  well  as  of  debtors  of  the  Bank.  The  highest 
«ourt  of  MisMssippi  have  decided  the  in- 
tention of  Ibe  Legislature,  in  the  Act  of  184S, 
was  simply  to  constitute  an  officer  to  collect  the 
debts  due  to  the  Bank  for  ibe  sole  purpose  of 
paying  the  debts  due  from  the  Bank,  nnd  that 
when  that  object  was  accomplished  the  trust 
was  extinct,  leaving  the  stockholders  where  tbe 
oommun  law  left  them  upon  tbe  dissolution  of 
ft  corporation. 

1 08*J  *It  is  difflcuH  to  see,  from  this  simple 
statement  of  tbe  case,  what  possible  ground 
there  is  for  the  Jurisdiction  of  this  court.  It  is 
nothing  more  than  the  exposition,  by  tbe 
highest  Judicial  tribunal  of  a  state,  of  the  mean- 
ing of  a  legislative  act  of  that  state.  It  is  not 
contended  that  the  Act  of  lB4d  itself  is  invalid, 
txx  the  plaintiff  derives  all  bis  authority  from 
that  Act.  It  is  not  pretended  that  tbe  Act  of 
1848,  as  construed  by  the  court,  takes  away  any 
right  secured  by  any  previous  Act  of  the  Legis- 
lature. All  that  is  maintained  Is,  that  because 
the  Court  of  Appeals  have  not  thought  that 
tiie  Act  of  1843  gives  to  Mr.  Robertson,  as 
trustee,  quite  as  extensive  powers  as  he  sup- 
poses that  Act  to  give  him,  therefore  the  con- 
struction of  the  Act  has  taken  from  him  a  right 
which  his  own  construction  had  invested  him 
with,  and  consequently  this  court  has  Jurisdic- 
tion to  overrule  that  coustruction. 

It  will  be  seen,  therefore,  upon  the  face  of 
HowABO  16.  U.  8..  Book  14. 


the  record,  tbatibe  high  court' of  Missiuippi  was 
employed  in  ascertaining  what  were  the  pow- 
ers of  a  trustee  under  the  Act  of  1843.  wliat 
was  the  nature  and  extent  of  the  trust,  and 
whether,  under  that  Act.  the  tnist  was  limited 
to  preservation  of  tbe  rights  of  the  creditors  of 
the  Bank.  And  the  court  decided  that  the  Act 
of  1843  saved  from  the  common  law  conse- 
quences of  forfeiture,  tbe  debts  due  to  the 
Bank  for  the  benefit  of  the  creditors  of  tbe 
Bank,  and  for  no  (Hher  purpose;  that  upon  the 
true  construction  of  the  Act  of  1848.  the  trust 
iMing  a  limited  official  trust,  was  dhicharged 
and  extinguished  when  tbe  object  for  which 
it  was  created  was  attained;  that  the  trustee 
had  no  power  remaining  after  the  trust  was 
discharged.  All  of  which  was  the  mere  con- 
struction of  a  legislative  act  by  tbe  Judicial 
tribunals  of  a  state,  which  construction  this 
court  have  no  more  junsdiction  to  inquire  Into 
and  reverse  upon  this  writ  of  error,  than  they 
would  have  to  reverse  the  Judgment  of  the 
Queen's  Bench  upon  the  construction  of  an  Act 
of  Parliament. 

As,  however,  a  very  metaphysical  argu- 
ment has  been  incorporated  into  the  record  un- 
der the  form  of  a  petition,  it  ia  proper  to  ex- 
amine its  soundness,  so  far  as  it  may  touch  the 
Jurisdiction  of  this  court. 

The  substance  of  that  argument  is,  that  by 
tbe  common  law  debts  to  ana  from  a  bank  were 
not  extinguished  by  its  dissolution,  but  only 
that  they  could  not  be  enforced  ticcause  there 
was  no  longer  a  party  in  existence  for  or  against 
whom  to  enforce  them.  That  the  moment 
a  representative  of  the  bank  is  created  by  the 
law,  those  debts  are  revived  or  continued  in  full 
vigor.  From  which  two  premises  the  conclu- 
sion is  leaped  to,  that  the  law  which  takes 
away  from  sucb  representative  a  right  to  collect 
for  the  bcneSt  of  all  persons  concerned  in  tbe 
t>ank,  would  \k  unconstitutional  and  void. 

*Now,  we  deny  both  the  premises  in  [*  1 09 
this  argument,  and  yet  say  that  if  they  were 
admitted  the  conclusion  would  not  follow; 
t>ecause  where  tbe  creation  and  Itmilation  of 
r:gbls  are  both  derived  from  and  contained 
wuhin  the  same  legislative  act,  no  such  consti- 
tutional qut^lion  can  arise.  If  the  rights  were 
created  by  one  act,  and  the  limitation  or  restric- 
tion were  made  by  another  and  subsequent  one, 
then  there  might  arise  a  question  as  to  the 
validity  of  such  subsequent  act.  And  such  was 
the  very  predicament  in  The  Commercial  Bank 
V.  Chancre,  8  S.  &  M.,  1.  In  that  case  tbe 
court  decided  that  under  tbe  Act  of  1843  tlie 
trust  was  for  tbe  benedt  of  creditors,  and  that 
the  trustee  being  invested  with  the  power  to 
sue  and  collect  for  the  beneOt  of  creditors, 
who  had  an  interest  In  the  fund,  that  this  right 
l)ecame  vested  by  tbe  Act  of  18^,  and  that  the 
subtequent  Act  of  1846,  taking  away  the  right 
to  sue  for  and  collect  for  tbe  benefit  of  credit- 
ors was  so  far  void.  But  in  this  cose  the  whole 
matter  is  contained  in  the  same  law.  And  the 
discussion  below,  and  tbe  decision  of  tbe  court, 
was  to  determine  the  result  of  that  whole 
law. 

But  it  will  be  perceived  that  the  argument  of 
Mr.  Yerger  assumes  what  tbe  whole  current  of 
decisions,  and  especially  those  of  Mississippi, 
contradict,  namely:  that  the  dissolution  of  a 
corporation  does  not  extinguish  the  debts  due 
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to  and  from  it.  (See  tlie  cases  cited  in  llie  de- 
cistoQ  of  the  court.  2  Cusb.,  321. > 

But  eRpecially  will  i(  be  seen,  Itial  the  argu- 
ment assumes  that  which  was  the  qucnttoo  un- 
der discussion  in  the  court  below.  Il  is  a  pure 
petitio  jninMpU.  Mr.  Yerger  takes  for  granted 
thnt  the  trustee  appointed  by  the  court,  under 
the  Act  of  1848,  was  a  full  and  complijte  rep- 
resell lative,  for  all  purposes,  and  for  the  bcDefit 
of  all.  of  ihe  extinct  corporlion.  Now,  that  was 
iLe  very  question  in  the  court  below ;  and  so 
"  far  from  agreeing  with  the  view  of  Mr.  Yerger, 
the  court  below  decided,  us  the  court  had  de- 
cided in  8  S.  A  H.,  1,  that  the  trustee  was  not, 
upon  the  true  construction  of  that  Act.  a  full 
repi'esenlatlve  of  the  Bank,  but  was  an  official 
trustee  to  carry  out  the  object  of  the  Act, 
namely:  the  payment  of  the  creditors  of  the 
Bank.  And  this  court  lu  effect  decided  the 
same  thing  io  the  caaeof  Peaiev.  Phippt,  14 
How..  874. 

As  to  that  part  of  the  argument  which  seems 
to  deny  the  competency  of  the  Legislature  to 
preserve  so  much  of  tne  effects  of  a  dissolved 
bank  from  Ihe  effects  of  forfeiture  as  may  pay 
the  debts  of  the  bank,  leaving  the  interests  of 
the  stockholders  to  their  fate  at  common  law.  I 
shall  say  but  a  word.  If  the  Legislature  should 
deem  it  a  matter  of  sound  policy  and  justice  to 

f>re8crve  from  destruction  the  deblsdue  to  cred- 
tors  w^bo  were  innocent  of  any  of  the  acts 
which  called  for  a  forfeiture  of  the  charter, 
1  ]  O*]  *and  at  the  same  time  to  leave  just 
where  tbey  were  those  persons  who  had  abused 
their  trust,  and  made  it  oecebsary  for  the  judi- 
cial tribunal  to  declare  that  trust  at  an  end, 
certainly  it  would  be  within  the  legislative 
power  to  do  so.  The  interests  of  stocUioiders 
are  distio(A  from  those  of  creditors.  The  policy 
of  making  a  distinction  between  them  in  the 
coo^rvatlve  intervention  of  the  I^egislature  is 
•  very  apparent.  It  is  then  a  simple  question  of 
construction  whether  or  not  In  fact  the  Lugis- 
lalure  has  so  done. 

Meatn.  Porter  and  Wharton,  against  the 
motion: 

It  will  be  observed  that  the  plea  docs  not 
question  the  right  of  the  plaintiff  to  bring  the 
suit.  It  expressly  Bi'ls  forth  that  after  his  ap- 
pointment, "and  after  the  commencement  of 
this  suit,  he,  the  said  plaintiff,  collected  and  re- 
ceived "  "  a  large  amount  of  money,  suttlcient  to 
p8y,"&c.  Slated  in  other  words,  the  defendants' 
position  is,  that  the  plaintiff  haid  a  clear  title  to 
the  notes  and  a  perfect  right  to  bring  the  atdt, 
but  that  afterwards,  iKcause  other  debtors  paid 
their  debts,  it  became  unnecessary  and  conse- 
quently unlawful  to  prosecute  the  action. 

Let  it  Ik  observed  that  this  plea  strikes 
direc;liy  at  the  rights  of  the  stockholders.  If, 
as  alleged,  thed^isof  ttie  Bankarepaid,  tbcfle 
arc  the  only  parties  to  be  affected  by  the  decis- 
ion of  the  court  on  the  plea.  The  property  of 
this  lance  class  of  claimants  who  are  distributed 
as  we  suppose  over  the  whole  Union,  is  thus 
left  in  the  possession  of  those  most  expert  in 
obtaining  this  property  on  solemn  contracts  to 
p»y  it  back,  made  with  the  authorized  agents 
of  the  stockholders.  It  is,  therefore,  respect- 
fully urged  that  the  decision  of  the  Court  of 
Appeals  affects  the  rights  of  the  stockholders. 

The  plaintiff  contends  that  the  construction 
given  I>y  the  latter  CouK  to  the  Statute  of  1848, 
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impairs  the  obligation  of  the  contract  entered 
into  by  the  drawer  of  these  notes.  This  conrt 
will,  It  is  tnie.  adopt  the  construction  given  to 
the  Statute  by  the  Court  of  Appeals,  but  if  that 
construction  impair  the  obligation  of  a  contract, 
this  court  will  mrtainlr  reyerse  the  decisiou  of 
the  inferior  court.  The  authorities  on  Ibis 
point  are  so  numerous  as  to  require  no  citation. 

On  a  motion  like  the  present,  to  dismiss  the 
writ  for  want  of  juri-sniction.  we  suppose  it 
sufficient  to  show  that  the  case  presents  a  fair 
legal  question  on  the  coustitutiopality  of  the 
Mississippi  law.  Tlie  motion  can  beaf^Ucahe 
only  where  there  is  a  clear,  absolute  want  of 
jurtediclion.  If  the  question  were  to  some  ex- 
tent doabtful.  It  should  stand  over  until  the 
cane  came  up  regularly  for  argument.  But  we 
maintain  tliat  this  court  has  jurisdiction. 

*If  the  title  to  the  debt  passed  to  the  [•!  1 1 
plaintiff,  it  would  be  a  violation  of  the  consti- 
tutional provision  respecting  the  obligation  of 
contracts,  to  allow  the  defendant  to  avoid  hh 
obligation  on  Ihe  ground  assumed  by  him  and 
sustained  by  the  Court  of  Appeals,  namely: 
that  since  the  institution  of  the  suit,  the  plaint- 
iff had  collected  so  large  an  amount  of  money 
as  to  render  it  unnecessary  to  collect  this  money 
from  the  defendant.  Such  a  plea  admits  the 
.contract.  It  admits  that  the  plaintiff  had  oooe 
a  right  to  sue  upon  it  and  to  oollect  thedebttr 
cured  b^  it.  The  fact  relied  on  Is  alleged  t» 
have  arisen,  not  only  after  the  contract  had  been 
made,  but  after  the  action  upon  it  bad  been 
commenced.  The  obstacle  thus  interposed 
that  the  plaintiff,  trustee,  does  not  need  tlit- 
money  for  certain  indicated  purposes.  The  de- 
cision of  the  Court  of  Appeals  is  then  made,  dis^ 
charg^g  the  defendant  from  liability  cm  the 
note.  If  there  was  any  contract  whatew 
(which  the  plea  admits),  is  not  this  impoirug 
its  obligation?  Is  it  not  destroying  the  contnct 
altogether? 

Can  it  be  doubled  that  the  title  to  the  deb( 
did  pass  to  the  plaintiff?  If  it  bad  been  intended 
to  eztlngulsb  it,  this  would  have  been  door. 
The  death  of  the  corporation  did  not  extlnguiili 
the  debt  morally,  and  the  statute  in  terms  doif 
not  do  so,  but  merely  removes  a  legal  difHcollT 
by  designating  the  person  who  is  to  sue  for  ii. 
The  very  same  statute  which  destmyed  th* 
Bank,  preserved  the  debt  alive,  vested  the  own- 
ership of  it  in  the  plaintiff,  and.  by  implication, 
required  him  to  sue  for  it.  He  was  fully  au- 
thorized to  recover  it;  when  recovered,  be  v» 
directed  to  apply  it  in  a  particular  manner— "> 
do  a  future  act  which  in  no  way  concerns  the 
defendant,  for  the  recovery  discharges  him.  It 
seems  clear,  therefore,  that  the  debt  did  remain 
and  did  pass  to  the  plaintiff.  If  it  remained  si 
all,  it  remained  as  a  unit.  It  could  not  remiio 
for  the  half,  and  not  for  the  whole.  There  is 
no  Instance  of  a  contract  thus  being  cut  into 
pieces  by  legislative  action.  If  recoverable  st 
all,  the  whole  is  recoverable.  If  the  conlrsrt 
stood,  the  amouat  of  money  which  it  secuivd 
must  be  determined  by  the  contract,  and  notbf 
the  caprice,  dishonesty  or  energy  of  everr 
other  man  in  the  community  who  had  made 
similar  contracts.  It  would  be  as  reasooableto 
prescribe  that  a  debt  should  remain,  bnt  that 
the  amount  of  it  should  depend  on  the  stale  of 
the  w6alher  at  some  future  time,  and  that.  t(X>. 
without  naming  a  time. 
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In  the  drfendant's  briet  it  is  suggested  that 
the  plaintifT  cannot  qiit»tion  the  validity  of  the 
Art  of  1843,  because  he  derives  bis  authority 
from  it.  CeriaiDly  be  canDnt,  aod  his  pesition 
does  not  require  that  be  ^ould.  That  Act  em 
powers  him  tocollfctthe  debts  due  to  the  Bank, 
and  tu  apply  the  aame  to  the  paymeol  of  the 
debis  of  the  Bank.  The  Act  does  not  declare 
1 1 2*1  *lhat  after  this  point  has  been  attained, 
be  shall  have  no  power  tu  collect,  or  that  he 
diall  then  begin  to  pay  back  to  the  debtors, 
sums  previously  received.  If  we  are  right  in 
supposing  the  contract  an  entirety,  and  the  debt 
a  unit,  the  very  power  to  collect  any  amount 
entitles  him  to  collect  the  whole.  For  the  sur- 
plus, be  would  be  liable  as  any  other  trustee, 
to  the  parties  having  rightful  claims  upon  it. 

These  parties  are  the  stockholders.  This  con- 
struction commends  itself  to  our  sense  of  jus- 
Uce.  It  was  the  duty  of  the  Legislature,  when 
that  body  forfeited  the  charter  of  the  Bank,  to 
protect  the  property  in  which  individuals  were 
mterested.  The  rights  of  the  State  were  satis- 
fled  by  the  devestiture  of  the  chartered  privileges 
of  the  Bank.  The  presumption  is.  that  the  Leg 
islature  iotended  to  do  what  was  right,  by  pro- 
tecting private  property,  and  not  to  Inflict  need 
less  and  wanton  injury  on  individual  rights. 
The  construction  contended  for  by  the  derend- 
ants  and  adopted  by  the  Court  of  Appeals  is, 
that  this  debt,  and  all  others  similarly  situated, 
are  absolutely  forfeited,  aod  that  the  stock- 
holders, on  whose  behalf  the  contracts  were 
made,  shall,  suffer  the  loss.  Against  so  un- 
just a  result,  every  fair  presumption  should  be 
made. 

It  wUl  be  seen,  by  reference  to  the  arguments 
which  accompany  the  record,  that  the  points 
hem  taken  were  made  in  the  court  below.  It 
was  there  argued  that  so  much  of  the  Act  of 
1843  as  prevented  a  recovery  for  the  benefit  of 
stockholders,  and  restricted  it  to  the  benefit  of 
th**  creditora,  was  void.  We  beg  leave  to  refer 
to  those  arguments,  and  to  make  them  a  part  of 
this  brief. 

}fr.  Chief  Jugtiee  Tanejr  delivered  tbeopin- . 
itm  of  the  court: 

This  case  is  brought  here  by  writ  of  error  di- 
rected to  the  Hi^h  Court  of  Errors  and  .\ppeala 
of  the  State  of  Mississippi,  under  the  2Sth  sec- 
tion of  the  Act  of  1780,  upon  th^  ground  that  a 
law  of  that  State,  under  which  this  decision  was 
made,  impairs  the  obligation  of  contracts. 

It  is  an  action  of  asmimpsU.  The  plalntitF 
declares  on  a  promissory  note  made  by  Collins, 
in  bis  lifetime,  to  the  Commercial  Bank  of  Nat- 
chez. The  declaration  avers  th^  after  the  ex- 
ecution of  the  note,  and  before  the  commence- 
ment uf  this  suit,  a  judgment  of  forfeiture  was 
rendered  against  the  Bank  on  the  12th  of  De- 
cember, 1846,  according  to  a  statute  of  the  Slate 
in  Huch  case  made  and  provided :  and  that  the 
plaintiff  was  appointed  by  the  court  trustee,  and 
as  such  took  boeeeasion  of  this  note ;  and  that  by 
means  thereof  and  by  force  of  the  statute  of  the 
State,  Collins  became  liable  to  pay  him  the 
money. 

The  defendants  pleaded  that  the  phdntiff,  as 
1 1 3*1  trustee,  had  collected  'and  received  of 
the  debts,  effects  aod  property  of  the  Bank,  an 
amount  of  monev  sumcieot  to  pay  the  debts  of 
the  Bank,  and  all  costs,  charges  and  expenses 
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incident  to  the  performance  of  the  trust.  To 
this  plea  the  plaintiff  demurred. 

The  Court  of  Appeals  overruled  the  demur- 
rer, and  gave  judgtDeut  for  the  defepdant,  upon 
the  ground  that  the  plea  was  a  full  and  com- 
plete bar  to  Ihe  enforcement  of  the  right  set  out 
m  the  declaration.  And  this  judgment  is 
now  brought  here  for  revision  bv  writ  of  error. 

A  motion  has  been  made  to  aismiss  thie  writ 
for  want  of  jurisdiction.  Aod  in  the  argument 
of  this  motion,  a  question  has  been  raised 
whether,  bv  the  common  law.  the  debts  due  to 
a  bank  at  the  time  of  the  forfeiture  of  its  chart- 
er would  not  be  extingidshed.  upon  the  disso- 
lution of  the  corporation,  and  the  creditors 
without  remedy.  And  cases  have  been  referred 
to  in  the  Mis.sissippi  Reports,  in  which  it  has 
been  decided  that  by  the  common  law  (previous 
to  anv  slate  legislation  on  the  subject)  upon  the 
dissolution  of  a  banking  corporation,  its  real 
estate  reverted  to  the  grantor,  and  its  personal 
propert;^  belonged  to  uie  State;  that  the  debts 
due  to  It  were  extinguished,  and  the  creditors 
without  remedy  against  the  assets  or  any  of 
them  which  belonged  to  the  Bonk  at  the  time  of 
the  forfeiture. 

But  this  question  is  not  before  us  upon  this 
writ  of  error,  fmd  we  express  no  opinion  upon 
it.  The  suit  is  not  brought  by  a  creditor  of  the 
Bank,  seeking  to  recover  a  debt  due  to  htm  by 
the  corporation  at  the  time  of  its  dissolution. 
But  it  is  brought  by  a  trustee  appointed  by  a 
court  of  the  State,  under  the  authority  of  a  stat- 
ute of  the  State;  and  the  question  before  the 
state  court,  which  the  pleadings  presented,  was 
whether  the  trustee  was  authorized,  bv  the  Isw 
under  which  he  was  appointed,  to  collect  man 
money  from  the  debtors  of  the  corporation  than 
was  necessary  to  pay  its  debts,  and  the  ex- 
penses of  the  trust. 

Now,  in  authorizing  the  appointment  of.  a 
trustee  where  a  banking  corporation  was  dis- 
solved, the  State  had  undoubtedly  a  right  to  re- 
strict bis  power  wiihia  such  limits  as  it  thought 
proper.  And  the  trustee  could  exercise  no 
power  over  the  assets  or  credits  of  the  Bimk  be- 
yond that  which  the  law  authorized.  The 
Court  of  Appeals,  it  appears,  decided  that  the 
statute  did  not  authorize  him  to  collect  more 
than  was  sulTicieot  to  pay  the  debts  of  the  cor- 
poration and  the  costs  and  charges  of  the  trust. 
And  as  the  demurrer  to  the  plea  admitted  that 
he  had  collected  enough  for  that  purpose,  the 
court  held  that  he  could  not  maintain  a  suit 
against  the  defendants  to  recover  more. 

The  question  therefore  presented  to  the  state 
court  was  merely  as  to  the  powers  of  a  trustee, 
appointed  by  virtue  of  a  statute  of  Mississippi. 
His  powers  depended  upon  the  construction 
*of  the  statute.  And  we  have  no  right  [*1 14 
to  inquire  whether  the  state  court  expounded 
it  correctly  or  not.  We  are  Imund  to  receive 
thoir  construction  as  the  true  one.  And  this 
statute,  as  expounded  by  the  court,  does  not 
affect  the  rights  of  the  creditors  of  the  Bank 
or  the  stockholders.  The  plaintiff  does  not 
claim  a  ri^ht  to  the  money  under  a  (xmtract 
made  by  him,  but  under  the  powers  and  rl^ts 
vested  in  him  by  the  statute.  And  if  the  stuute 
clothes  him  with  the  power  to  collect  the  debts, 
and  deal  with  the  assets  of  the  Bank  to  a  certain 
amount  only,  and  for  certain  purposes,  we  do 
not  see  how  such  a  limitation  of  his  authority 
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interferes  in  aoy  dfgree  with  the  obligation  of 
t-OQtracts. 

The  writ  of  tmr  io  tAi»  eouH  mvti  conse- 
gaen&y  be  tUsmiaed  for  want  of  Juri$dMion. 

ORDER. 

This  cause  came  oo  to  be  heard  od  the  tran- 
script of  the  record  from  the  Bish  Court  of 
Errors  and  Appeals  of  the  Slate  ofMiaeisisippi, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  bis  cause  be,  and  the  same 
is  hereby  dismissed,  for  the  want  of  Jurisdic- 
tion. 


REUBEN  CHAPUAN.  Governor,  Ac.  for 
the  use  of  John  B.  Lbavitt  and  Rufcb 
LwATiTT,  Plaint^  in  ifrtvr. 

V. 

ALEXANDER  SMITH.  BOLLING  HALL. 
MALCOLM  SMITH,  and  JOHN  O. 
GRAHAM. 

Alab<ma  tow— wnM  upon  m^^geation  a*  to  diU- 
genee  of  th£Tiff-~Praetie&—demurrer. 

By  the  laws  of  Alabama,  wbere  property  is  taken 
In  exeoutloD.  if  (he  sberilT  does  not  make  the 
money,  the  plaintiff  Is  allowed  to  suBSCSt  to  the 
court  that  the  mon«r  mi^bt  bave  been  made  wltb 
due  dllfffonoe.  and  tnereupon  tbe  court  Is  directed 
to  frame  an  issue  (n  order  to  try  the  fkoL 

In  a  fiuit  upon  a  sberitTsbond,  where  the  plea  waa 
that  this  prooeedlng  hnd  been  resorted  to  by  the 
vlalntiff  and  a  verdlot  found  forthosht^riff.a  repli- 
oaUon  to  this  plea  alleging  tbat  tbe  property  in 
question  in  that  trial  waa  not  the  same  property 
itieattoned  In  the  breaoh  anlgntrd  In  the  declamtlon, 
was  a  bad  replication  end  demurrable. 

Wbere  tbe  sheriff  pleaded  that  the  property 
which  be  had  taken  In  execution  was  not  tne  prop- 
erty of  tbe  defendant,  against  whom  be  bad  proc- 
ess, and  tbe  plaintiff  demurred  to  this  plea,  tbe  de- 
murrer WHS  properly  overruled. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United  States 
for  the  Middle  District  of  Alabama; 

It  was  a  suit  upon  a  sheriff's  bond.  Alexan- 
der Smith  was  the  sheriff,  and  the  other  de- 
fendants in  error  his  sureties.  The  Leavitts 
were  citizens  of  New  York. 
1 10*] '.  "It  was  altogether  a  case  of  special 
pleading.  There  were  fourteen  breaches  as 
signed  m  tbe  declaration,  ten  pleas,  with  rep- 
lications and  demurrers  on  botb  sides.  There 
were  demurrers  to  the  breaches^  demurrers  to 
tlie  pleas  and  demurrers  to  the  replications, 
upon  which  sometimes  one  party  obtained  a 
judgment,  and  sometimes  tbe  other;  and  whilst 
all  this  was  going  on  l>etween  the  principals, 
tlie  sureties  kept  up  an  outside  war  of  their 
own,  by  pleading  tbe  Statute  of  Limitations 
which  led  to  a  succession  of  other  pleadings 
The  record  contained  thirty -eight  printed  pages, 
which  were  occupied  exclusively  with  pleas, 
replications,  demur^rs,  Joinders,  and  judg- 
ments upon  them;  and  finally  the  case  came 
up  to  this  court  upon  two  judgments  upon 
demurrers.  In  giving  a  narrative  of  all  this, 
the  controversy  Mtween  the  plaintUfs  and  tbe 
sureties  will  be  detached  from  tbe  tangled  bis 
torv,  and  left  out  of  this  report. 

"the  facts  of  the  case,  upon  which  thia  system 
of  pleading  arose,  were  these: 
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On  the  28th  of  SeptembPr.  1899.  John  W. 
and  Rufus  Leavitt  obtained  a  judgment  agsinit 
Jeremiah  M.  Frion,  in  tbe  Circuit  Court  of  the 
County  of  Coosa.  Alabama,  for  $3,473. 

On  the  17ih  of  the  ensuing  Ociober,  a  vril 
of  Jfm'  faeiaa  was  Issued,  and  placed,  on  the 
34tb,  In  the  hands  of  Alexander  Smith,  tbe 
sheriff. 

The  return  day  of  this  writ  was  the  foorth 
Monday  in  March,  1840,  when  tbe  sheriff  re- 
turned that  be  had  levied,  on  the  Ist  Fehruafy, 
1840.  upon  dry  goods,  hardware,  carriages  m. 

On  some  day  after  this,  but  when  the  record 
did  not  show,  the  time  of  the  sheriff  expiml. 
and  on  the  1 2th  of  September,  1840,  the  sheriff, 
by  leave  of  the  said  Circuit  Court  first  bad 
and  obtained,  altered  or  amended  his  ndd  re- 
turn oo  said  writ  by  adding  thereto  the  fd- 
iowing  words  and  figures,  tn  wit : 

"  The  above  goods  have  been  clsimed  by  A 
B.  Dawson  and  Samuel  Frion.  ast-ignees  of  J. 
M.  Frion,  defendant  in  execution,  and  claim 
bond  given  to  William  J.  Campbell,  now  sht-riff 
and  my  successor  in  of9ce.  September  12. 1840. 

A.  Smith,  late  Sheriff." 

It  is  now  necessary,  before  the  next  step  in 
the  narrative  is  referred  to,  to  mention  two 
statutes  of  Alabama,  which  are  so  mlnutdy 
stated  in  the  opinion  of  the  court  tbat  ibey 
may  be  succinctly  mentioned  here.  One  is, 
that  if  a  person,  other  thaa  the  debtor,  claim) 
tbe  property  levied  upon,  he  may  make  afUdHvit 
tbat  be  is  the  owner,  and  give  bond  ihat  it  fthsll 
be  forthcoming,  whereupon  the  sheriff  shall 
suspend  thesale.  Theolberls.  tbat  the  plaintiff 
ill  the  suit  may  m^e  a  suggestion  to  the  next 
court,  that  tbe  money  could  have  been  made  by 
the  sheriff  by  the  exercise  of  due  dillf^nra, 
whereupon  the  court  fhalt  order  *an  ['lid 
imue  to  be  framed  to  determine  the  fact 
whether  or  not  due  diligence  was  used.  We 
now  proceed  with  the  narrative. 

At  the  April  Term.  1843.  of  the  Circuit 
Court  for  the  County  of  Coosa,  John  W.  and 
Rufus  Leavitt  made  a  suggestion,  in  conformity 
with  the  above  staiute.  inat  the  money  might 
have  t>een  made  by  tbe  sheriff,  if  be  bad  i»nt 
duedngence;aDd  thereupon  an  issue  was  made 
up  between  them  and  the  sheriff,  who  denied 
the  allegation. 

At  ^pleml>er  Terra.  1847.  this  issue  wtt 
tried,  and  resulted  In  a  vratlict  by  a  jury  in 
favor  of  the  sheriff. 

In  October,  1848.  J.  W.  and  R  LeavlD. 
using  the  name  of  the  Governor,  to  whom  the 
bond  was  given,  brought  this  suit  against  tbe 
sheriff  and  his  sureties,  upon  ibe  ofilclal  bond, 
in  the  District  Court  of  the  United  States  for 
the  Middle  District  of  Alalwma. 

The  declaration  assigned  fourteen  breaches. 

First.  That  the  Leavitts.  at  tbe  Fall  Trra 
of  1889  of  ihe  Circuit  Court  of  Coora  County, 
recovered  judgment  against  one  Frion.  for 
$3,472;  that  a^.  fa.  issued  thereon,  and  came 
to  the  hands  of  the  said  Smith:  that  although 
there  were  goods.  Ac.,  of  the  said  Frion,  out 
of  wbicli  the  said  judgmeot  might  bave  been 
levied,  and  of  which  the  said  Smilb  had  n» 
lice,  yet  be  neglected  and  refused  to  levy.  Ac 

Second.  That  Smith  did  neize  certain  goods, 
and  might  bave  levied  the  money  by  saw,  and 
neglected  to  sell. 

Third.  That  he  seized  goods  which  be  might 
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bave  sold,  but  did  not,  and  returned  the  levy 
uD  tlie  goods. 

Fourth.  That  he  seized,  might  have  sold, 
but  did  not;  nituroed  that  he  had  levied. 
Afterwards,  on  12lh  September,  1840.  amended 
his  return  by  adding  that  the  goods  had  been 
claimed,  &c.  Averring  amended  return  to-be 
faltte.  because  no  claim  was  made  before  the 
retura  day  of  the  writ. 

Fifth.  Same  as  last,  except  that  it  averred 
that  the  amended  return  was  false,  because 
DO  claim  on  oath  was  made. 

Sixth.  Same  as  fourth,  except  averring  that 
DO  bond  was  given  by  claimants. 

Seventh.  That  the  amended  return  was  false, 
because  no  person  claimed  the  property,  and 
made  oath,  and  no  person  claimed  the  same 
and  gave  bond  according  to  the  alatute. 

Eighth.  Seizure,  claim,  duty  of  sheriff  to 
prepare  bond,  but  did  not. 

Ninth.  Seizure',  claim,  no  bond  taken,  goods 
delivered  to  claimants  and  wasted  by  them. 

Tenth.  Seizure,  claim,  no  bond  taken,  goods 
delivered  to  claimants  and  by  them  consumed 
1 1 7*J  and  wasted,  and  no  part  of  *the  goods 
delivered  to  the  Leavitta,  nor  any  part  of  the 
damages  to  them. 

Eleventh.  Same,  except  that  It  is  alleged 
that  Smith  suffered  goods  to  he  wasted,  &c. 

Twelfth.    Same  as  last. 

Thirteenth.  Seizure,  claim,  bond,  and,  by 
necHgoQce  of  Smith,  bond  lost. 

Fourteenth.  Same  as  last,  except  that  the 
bond  taken  was  not  returned. 

BpringTerm.  1850.  The  defendants  demurred 
to  the  4th,  5th,  6[b,  7lli.  Bth,  9lh.  10th.  11th, 
12Ib,  18th  and  14th  breaches. 

To  the  Ist.  2d  and  Sd  breaches,  the  defend- 
ants pleaded  that  the  said  Leavitts,  in  the  Cir- 
cuit Court  of  Cooaa  County,  according  to  the 
Statute  of  Alabama,  augorested  the  issuing  of 
the  fi.  fa. ;  that  it  came  to  the  hands  of  Smith 
to  be  executed;  that  he  might  by  due  diligence 
have  made  the  money  and  did  not;  tLat  an 
issue  fras  made  up  whether  Smith  by  due  dili- 
^nce  could  have  made  the  money,  &c. ;  that  tbe 
issue  was  tried  and  found  for  Smith,  for  whom 
judgment  passed,  &C.  ADdtfaedefendantsaver. 
that  the  writ  of  execution  mentioned  in  the 
breaches,  and  that  mentioned  !□  the  suggestion, 
were  one  and  the  same;  and  that  the  alleged 
neglects  and  defaults  mentioned  in  both,  were 
one  and  the  same,  and  not  different. 

The  plaintiff  filed  a  joinder  in  the  demurrer 
to  the  4tb,  5th.  6th,  7th.  8th,  9th,  10th,  11th, 
12tb.  ISth  and  14tU  breaches. 

To  the  three  pleas  put  in  hy  the  defendants 
to  the  first.  Second  and  third  breach,  the  plaint- 
iff put  in  a  replication  that  the  defaults,  in  the 
Mli'l  pleas  mentioned,  were  not  the  same  defaults 
mentioned  in  the  breaches. 

The  defendanLs  demurred  to  this  replication, 
and  the  plaintiff  joined  io  the  demurrers. 

At  the  Fall  Term  of  1850,  the  court  sustained 
the  defendants*  demurrer  to  the  8th  and  13th 
breaches  of  the  plaintiff,  and  overruled  it  as  to 
the  4th.  5th.  Olh.  7lh,  0th,  10th.  11th,  12th.  and 
14tU  breaches,  and  that  the  defendants  bave 
leave  to  plead  to  the  last-named  breaches. 

The  demurrer  of  the  defendants  to  the  repli- 
cation of  the  plaintiff  to  the  plea  of  the  defeud- 
ant'fi  1st.  2d  and  8d  breaches,  was  sustained. 
And  on  motion,  the  plaintiff  bad  leave  to 
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amend  the  8th  and  13th  breaches  of  the  dec- 
laration. 

December  Term,  1849.  The  demurrer  of  the 
defendants  to  some  of  the  breaches  having  been 
overruled,  they  now  filed  a  plea  to  the  4th,  6th, 
6th  and  7th  breaches.  They  set  forth  the  sug- 
gestion to  the  court,  the  issue,  trial  and  verdict. 
They  aver  *that  upon  that  trial  the[*118 
truth  of  the  amended  return  was  brought  up, 
and  that  the  verdict  fouod  the  amendea  return 
to  be  a  tnie  return:  and  that  this  is  the  same  as 
the  amended  return  mentioned  in  the  breaches. 

And  the  defendant  also  filefl  pleas  to  the  9th, 
lOtb,  llth.  12th,  and  14th  breaches,  their  de- 
murrers to  which  had  been  overruled.  The  first 
plea,  called  tbe  sixth  in  number  from  the  be- 
ginning, set  forth,  that  after  the  levy,  the  goods 
were  daimed  by  one  A.  B.  Dawson,  and  one 
Samuel  Frion,  as  assignees  of  J.  M.  Frion;  that 
an  affidavit  was  made  by  Dawson ;  that  Dawson 
and  Samuel  Frion  gave  a  bond;  that  the  afii- 
davit  and  bond  were  duly  returned  to  court; 
that  the  suit  of  the  Leavitts  against  the  claim- 
ants was  put  upon  the  docket ;  that  at  the  Fait 
Terra  of  1840.  the  plaintiffs  refused  farther  to 
prosecute  their  levy;  whereupon  the  court  or- 
dered the  goods  to  be  restored  to  the  claimants. 

Seventh  plea— to  same  breaches,  same  In  sub- 
stance nearly  as  preceding. 

Eight  plea — nearly  same. 

Ninth.  Tliat  the  property  taken  in  execution 
was  not  the  property  of  Jeremiah  M.  Frion,  the 
defendant  in  the  suit. 

Tenth— not  guilty  of  the  several  breaches. 

The  plaintiff  demurred  to  tbe  4th.  6th,  7Ui, 
8tb,  9th  and  lOlh  pleas. 

Spring  Term.- 1851.  The  plaintiff's  demurrer 
to  the  4th,  8th,9th  and  lOlh  pleas  was  overrulev ; 
the  demurrer  to  the  7lh  plea  was  sustained; 
th(>  demurrer  to  the  6tb  plea,  as  a  plea  to  the 
9th,  lOth.llth  and  13th  breaches,  wassustdned; 
tbe  dranurrer  to  sidd  6tb  plea,  as  a  plea  to  the 
14th  breach,  was  ovetrulea. 

The  plaintiff  had  leave  to  reply  to  the  pleas, 
the  demurrer  to  which  was  overruled;  and  the 
defendants  had  leave  to  amend  the  pleas,  the 
demurrer  to  which  was  sustained. 

May  Term,  1801.  The  defendants  filed  an 
amended  7th  plea  to  tbe  9th,  10th,  llth  and 
I2th  breaches  in  the  declaration.  The  plea 
averred  that  before  the  return  day  of  the  exe- 
cution, the  goods  were  claimed  bv  Dawson  and 
Frion,  and  an  affidavit  mode  by  Dawson;  that 
tbe  execution  and  claim  were  returned  to  tbe 
court,  and  a  suit  docketed  between  the  Leavitts 
as  plaintiffs,  and  Dawson  and  Frion  as  defend- 
ants; that  at  the  Fall  Term  of  1840,  the  Leavitts 
refused  to  make  up  an  issue;  that  the  court 
thcreu|K>n  ordered  tbe  goods  to  be  restored  to 
the  claimants;  that  they  were  accordingly  re- 
stored. 

Tbe  plaintiffs  demurred  to  this  amended  plea, 
which  demurrer  was  overruled,  and  then  the 
plaintiffs  filed  a  replication. 

The  replication  averred  that  after  the  return 
day  of  the  writ,  to  wit:  on  the  second  day  of 
the  term,  Daw>on  made  bis  affidavit  that  the 
*goods  were  not  the  property  of  Jere-  [*1 10 
miah  M.  Frion.  hut  were  the  property  of  him- 
self and  Samuel  Frion ;  that,  on  that  day,  Daw- 
son and  Samuel  Frion,  together  with  one  Gra- 
ham, executed  their  bond  to  the  plaintiffs  in  the 
sum  of  93,479,  conditioned  to  pay  all  damages 
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1  bat  the  jury  might  assess  against  the  obligors; 
that  tbey  also  executed  another  bond  to  ooe 
William  J.  Campbell  for  a  like  sum  with  a  like 
condition;  that  before  that  day  Smith  had 
ceased  to  be  sheriff,  and  that  Campbell  was  the 
sheriff;  that  the  plaintiffs  moved  the  court  to 
dismiss  the  claim  of  Dawson  and  PrEon,  on  the 
ground  of  the  insufficiency  of  the  claim  bonds, 
which  motion  was  overruled:  that  at  the  fall 
terma  judgment  of  nonsuit  was  rendered  against 
the  plaintiffs  for  declining  romakeupanlssue; 
that  the  judgment  thus  rendered  ^inst  them 
referred  to  the  claim  bonds  above  described  and 
not  in  any  claim  suit  commenced  by  said  affi- 
davit described  in  the  said  amended  7lh  plea  of 
defendant,  nor  in  any  other  or  different  claim 
suit;  that  the  affidavit  de«;ribed  in  said  7th 
amended  plea,  was  never  returned  to  said  court, 
either  before  or  after  the  return  of  said  writ  of 
fieri  fadat;  that  the  plaintiff  never  knew  or  bad 
any  notice  until  the  year  1847,  that  said  last- 
mentioned  affidavit  had  been  made;  that  the 
said  goods  levied  upon,  aa  aforesaid,  were  de- 
livered to  the  said  Dawson  and  Samuel,  by 
Campbell,  in  obedienra  to  the  said  last-men- 
tioncn  Juagment  or  order  of  said  court,  without 
this,  that  Uiey  were  delivered  to  them  by  the 
said  Alexander  in  obedience  to  any  other  Judg- 
ment or  order  of  sud  court;  that  the  plaintiffs 
prosecuted  their  writ  of  error  to  the  Supreme 
Court  of  said  State  to  reverse  said  last-men- 
tioned judgment,  and  that  the  said  judraient 
was,  by  said  Supreme  Court,  at  January  Term, 
1842,  reversed  and  remanded  to  said  Circuit 
Court;  that  at  the  Fall  Term  of  sud  Circuit 
Couh,  for  184'<i,  the  said  claim  put  in  as  afore- 
said by  said  Dawson  and  Samuel,  was.  by  the 
consideration  and  judgment  of  said  court,  dis- 
missed, because  of  the  insufficiency  of  the  said 
last-mentioned  claim  bonds;  the  said  Dawson 
and  Samuel  declining  and  refuung  to  execute 
other  cldm  bond  or  bonds  as  they  were  required 
to  do  by  the  said  Circuit  Court;  and  plaintiff 
avers  that  the  said  last  mentioned  judgment  re- 
mains in  full  force,  not  reversed,  annulled  or 
set  aside  in  any  w^  All  which  the  said  plaint- 
iff Is  ready  to  verify;  wherefore  he  prays  judg- 
meat,  and  bis  debt  and  damages  by  him  sus- 
tained, by  reason  of  the  facts  set  out  in  said 
dth,  10th,  nth  and  IStbbreaches.to  be  adjudged 
to  him. 

December  Term,  1851.  The  defendants  de- 
murred to  this  replication  of  the  plaintiff  to  the 
seventh  amended  plea. 

The  court  then  pronounced  its  final  judgment, 
as  follows: 

This  day  came  the  parties,  by  their  attorneys, 
120*]  and  thereupon  'came  on  to  be  heard 
the  demurrer  of  the  plaintiff  to  the  amended 
7th  plea  of  the  defendants  to  the  9th,  10th,  11th 
and  13th  breaches  of  the  plaintiffs;  and  after 
argument  had.  it  seems  to  the  court  that  the 
said  plea  is  sufficient  in  law,  &c. ;  it  is  therefore 
considered  by  the  court  that  the  said  demurrer 
be  overruled.  Atid  thereupon  the  plaintiff  filed 
his  replication  to  the  said  amended  7th  plea,  and 
the  defendants  filed  their  demurrer  to  the  said 
replication,  and  after  argument,  it  seems  to  the 
court  that  the  said  replicatioa  is  insufficient, 
&c. ;  it  is  therefore  considered  by  the  court  that 
the  said  demurrer  be  sustained,  and  that  the 
said  defendants  go  hence  without  day.  &c.,  and 
recover  of  the  said  John  W.  and  Ituius  Leavitt, 
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the  persons  for  whose  use  this  suit  is  broo^t. 
their  costs  in  this  behalf  expended,  for  whidi 
execution  ma^  issue,  Slc. 

The  plaintiffs  sued  out  a  writ  of  error,  sad 
brought  the  case  up  to  this  court.  It  came  up 
upon  the  correctness  of  the  judgment  of  the 
court  below  In  sustaining  the  defendant's  demur- 
rer to  the  replication  of  the  plaintiff  to  the  plea 
upon  the  Ist,  3d  and  8d  breaches,  and  also  in 
Btutatning  the  demurrer  of  the  defendantx  to 
plaintiff's  replication  to  the  7th  amended  plea. 

It  was  submitted  on  a  printed  brief  by  3fr. 
Prior  for  the  plaintiffs  in  error,  and  argued  by 
Mr.  Badger  for  the  defendants  in  error. 

Mr.  Prion  The  replication  to  the  plei 
No.  2  to  the  first  three  breaches  Is  good.  The 
matter  of  the  plea  is  a  summary  proceeding, 
under  a  sutute.   (Clay's  Digest,  318,  sec  85.) 

The  jiiiisdiction  in  summary  proceedingB 
under  a  statute,  in  derogation  of  tne  commiHi 
law,  is  strictly  construed  and  limited  to  rases 
within  the  letter  of  the  statute.  {•Smith  v.  Leat- 
itt»,  10  Ala.,  02;  Leatitt  V.Smith,  14  Ala..  279.) 

The  2d  and  8d  breaches  are  for  n^lecting  to 
sell  the  goods.  This  replication  is  an  answer 
to  the  plea  as  to  these  breaches,  unless  it  be 
held  that  the  jurisdiction  of  the  court,  la  the 
summary  proceeding  set  out  in  the  plea.  Is  co- 
extensive with  the  common  law  jurisdiction,  in 
the  present  action,  so  far  as  the  jurisdiction  i-m- 
braces  the  matters  of  these  two  breaches.  For 
the  summary  proceeding  to  operate  as  an  esu^ 
pel.  in  the  present  action,  the  subject  matter  u 
the  two  proceedings  must  be  identical;  and 
this  court  must  take  judicial  notice  of  the  idea- 
tlty,  notwithstanding  Ibeir  identity  is  denied  bj 
the  replication.  If  anv  question  can  be  drier- 
mined  by  the  court  unaer  these  breaches,  which 
could  not  have  been  determined  In  the  sum- 
mary proceeding,  then  the  replication  is  good. 
The  proceeding  embraced  the  neglect  to  make 
the  money  only.  Other  questions  may  be  tried 
under  these  breaches.  (People  v.  Ten  Ej/ek.  IS 
Wend.,  448;  Airettm  v.  DatM,  9  Bing.,  740.) 

*The  4th,  5tb.  6th  and  7lh  breaches 
are  for  a  false  return.  The  plea,  that  the  tniUi 
of  the  return  had  been  tried  and  determined  in 
a  summary  proceeding  Is  bad.  The  sheriff'o 
return  can  be  contradicted  by  a  party  to  the 
writ  in  an  action  for  a  false  return,  only.  (40 
Law  Library,  288.  837.) 

The  return  was  competent  evidence  in  the 
trial  of  the  summary  proceeding,  and  as  il 
could  not  be  contradicted  by  the  plaintiffs,  who 
were  parties  to  the  writ,  it  was  conclusive  of 
the  facts  set  out  in  the  return.  The  return  of 
the  claim,  on  the  trial,  was  a  full  protection  to 
the  sheriff  from  the  liability  created  by  the 
levy.  When  the  claim  was  made  by  Dawsoa, 
the  sheriff  was  bound  to  8u>^pend  proct^ings 
on  the  levy.  (Clay's  Digest,  211.  sec.  53;  lb., 
218,  sec.  62;  so  much  of  the  Act  of  I8t2— 
Clav's  Digest,  sec.  52, — hs  requires  two  bonds, 
is  repealed  by  the  Act  of  1838.  lb.,  218  sec.  03; 
Bradford  v.  Davmn,  2  Ala.,  208;  Hvgha  v. 
Bhea.  1  Ala..  609.) 

But  these  breaches  arc  for  a  false  return,  the 
only  proceeding  in  which  the  truth  of  the  re- 
turn can  be  tried.  The  judgment  in  the  mhh- 
maiy  proceeding  is  no  bar,  therefore,  to  these 
breaches,  and  the  demurrer  to  the  fourth  fim 
ought  to  be  sustained. 

"The  8th  breach  Is  for  neglect  to  take  clum 
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bond,  when  Dawunn  claimed  the  goods  levied 
on.  The  demurrer  to  this  breach  ought  to  be 
overruled.   The  breach  is  a  good  one.  {Lane 

V.  Harruffn.  6  Munf.,  678;  v.  Beran, 

5  B.  4  C,  2!*4;  4  Tyrw.,  372;  Clopt<yn  v.  Sop- 
pin.  6  Ad.  &  E..  468.  51  E.  C.  L.; 

The  13th  breach  in  for  loss  of  (be  bond,  and 
the  demurrer  ought  to  be  overruled.  (See  above 
caaes.) 

The  9th,  lOlh,  Uthand  12tb  breaches  are  for 
not  taking  claim  bood  from  Dawson.  (Claj'a 
Dieest,  211,  sec,  59;  lb.,  213,  sec.  62.) 

Neither  the  amended  7th  plea,  nor  the  6lh 
plea,  is  a  good  defeuse  to  these  breaches;  and 
the  demurrer  to  the  8lh  plea  ought  to  be  sus- 
taioeil;  and  the  demurrer  of  the  defendants  to 
the  replication  to  the  amended  7th  plea  ought 
to  be  overruled.  The  demurrer  will  reach 
back  to  the  defect  in  the  plea.  The  gist  of  the 
plea  is  that  the  plaintiffs  in  the  claim  suit  re- 
fused to  prosecule  their  levy,  and  that  the 
goods  were  restored  to  the  claimants  b;  order 
of  the  court.  This  plea  does  not,  however, 
aver  that  the  sheriff  took  a  claim  bond.  These 
breaches  are  for  not  taking  a  boud.  The  plea 
does  not  answer  the  breaches.  Unless  there 
was  a  bond  conforming  to  the  requisition  of  the 
statute,  filed  with  the  execution  and  affidavit, 
there  was  no  such  cause  in  court  as  the  plaint- 
iffs could  be  compelled  to  prosecute.  {LeavUt 
V.  Dateton  and  Frion,  4  Ala..  385;  Leamtt  v. 
SmitA,7  A.\&.,  179. 

The  breach  of  duty  was  the  neglect  to  take 
« 1 22*J  bond  before  the  *retura  day  of  the  exe- 
cution. On  that  day  the  plaintiiTs  right  of  ac- 
tion, for  this  breach  of  duty,  was  perfect.  How 
do  the  matters  of  this  plea  bar  this  right  t  It 
ma^  be  that  the  plaintiffs  refused  to  prosecute 
their  levy  in  the  claim  suit,  because  there  was 
not  a  good  claim  bond.  They  did  refuse  for 
this  cause.  {Leamtt  v.  Datonoa,  4  Ala..  835.) 
How  could  the  refusal  of  the  plaintiffs  to  pros- 
ecute a  suit  which  they  did  not  institute,  which 
they  were  not  bound  to  prosecute,  which  was 
improperly  in  court,  and  improperly  there  by 
the  breach  of  duty  for  which  the  sheriff  is  now 
sued,  destroy  the  plaintiffs'  right  to  recover  for 
this  act  of  offlcial  misconduct? 

But  if  this  plea  should  be  held  good,  then  the 
TepHcation  avers  that  the  judgment  set  out  in 
this  plea  was  rendered  in  a  claim  suit,  com- 
menced after  the  return  day  of  the  execution, 
and  therefore  after  plaintiff's  right  of  action 
against  the  sheriff  was  perfect.  The  replication 
concluding  with  an  abtque  hoc,  is  a  full  answer 
to  the  plea. 

The  8lh  plea  sets  up,  by  way  of  estoppel,  the 
judgment  in  a  summary  proceeding.  (Clay's 
Digest.  218,  sec.  85.) 

The  neglect  to  take  a  claim  bond  before  the 
return  day  of  the  execution,  was  a  breach  of 
duty  for  which  plaintiffs  could  maintain  an  ac- 
tion; but  for  this  breach  of  duty  they  could 
not  recover  in  this  summary  proceeding.  Then 
how  can  they  Ik  barred  by  this  plea?  {Smith 
T.  LeavUts.  4U  Ala.,  92;  lb.,  14  Ala..  279.) 

The  ffravamen  of  these  breaches  is  not  the 
loss  or  waste  of  the  goods,  but  the  neglect  to 
take  the  bond.  The  plaintiffs  could  maintain 
an  action  against  the  sheriff  for  the  loss  nf  the 
goods  by  virtue  only  of  the  lien  created  by  the 
execution.  When  the  atSdavit  was  made  by 
Dawson,  as  alleged  in  these  breaches,  it  was 

HOWABO  16. 


the  duty  of  the  sheriff  to  suspend  proceedings 
on  the  levy.  (Clay's  Digest.  211.  sec.  62,  and 
to  prepare  a  bond  for  the  claimant  to  rign ;  ift., 
218,  sec.  62.)  Until  he  prepared  and  tendered 
the  bond,  and  the  claimant  refused  to  execute 
it,  the  sheriff  could  not  sell  the  goods.  The 
lien  of  the  plaintiffs  on  the  goods  was  put  in 
abeyance  at  the  moment  the  sheriff's  rifihl  to 
proceed  on  the  levy  was  suspended.  Both 
were  suspended  by  the  claim  of  Dawson,  and 
could  not  be  revived,  except  by  the  direct  wiih- 
drawal  of  the  claim  by  Dawson,  or  until,  by 
refusing  to  esiecute  the  bond,  he  indicatid  his 
purpose  to  abandon  the  claim.  Until  the  ri^'bt 
of  the  plaintifff  to  have  the  goods  sold  was 
revived  by  the  withdrawal  or  the  abanilonmcnt 
of  the  claim,  the  plaintiffs  bad  no  uuch  inier 
est  in  the  goods  as  would  entitle  them  to  mnin- 
tain  an  action  against  the  sheriff  for  their  loss 
or  waste.  The  claim  bond,  if  one  be  made,  is 
substituted  for  the  lien  on  the  goodf.  If  (be 
sheriff  neglect  to  prepare  the  bond,  •this  [*1 23 
does  not  destroy  the  right  of  the  claimant  to 
have  a  stay  of  proceedings  on  the  levy.  But 
this  neglect  is  a  breach  of  duty  to  the  plaintiffs, 
for  which  (hey  may  maintain  an  action.  1'he 
loss  or  waste  of  the  goods  is  no  injury  to  the 
plaintiffs  when  they  had  no  right  to  have  tliem 
sold,  but  is  an  injury  to  the  true  owners,  for 
which  they  may  sue  and  recover. 

Now,  as  the  plainllff'H  lien  on  the  g'lods  lin!* 
been  destroyed,  and  he  has  not  got  a  claim  hi>nd 
as  a  substitute  for  the  lien,  he  lias  been  dam- 
aged. The  claim  destroyed  the  lien,  not  by  act 
of  the  cl^maat,  but  by  operation  of  law  (Clay's 
Digest.  311,  sec.  53),  therefore  the  claimant  is 
not  liable  for  the  destruction  of  the  lien,  except 
upon  his  bond.  If  tlie  lien  be  suspended  by  the 
claim,  and  no  bond  be  tendered  to  the  claimant 
by  the  sheriff,  the  suspension  continues  uulil 
tlie  return  of  the  execution.  The  injury  toihe 
plaintiff  is  not  the  suspension  of  the  lien,  hut 
the  neglect  to  tiave  the  bond  as  a  aubstitule  for 
the  lien. 

The  demurrer  to  the  6th  plra  to  14th  breach 

ought  to  be  sustained. 

The  9th  plea  is  no  answer  to  any  of  the 
breaches;  not  to  the  first  three,  for  the  defi'iid- 
ant  iti  the  execution  may  have  had  other  goods 
than  (hose  levied  on;  not  to  thoMt  for  fatse  re- 
turn, for  the  plaintiff  had  a  right  to  have  a  (rue 
return ;  not  to  those  tor  neglect  to  take  bond,  nor 
to  those  for  loss  of  the  bond.forit  was  (bedut^ 
of  the  sheriff  to  take  the  bond  and  to  return  it 
to  the  court.  The  neglect  to  take  it,  or  the  loss 
of  it  after  it  was  taken,  was  a  clear  breach  «f 
duty. 

Not  guilty — not  a  good  plea  in  debt. 

Mr.  Badger,  after enumeratingthe breaches 
assigned  in  the  declaration,  proceeded  with  his 
argument. 

To  the  Ist,  2d  and  8d  breaches,  the  defend- 
ants pleaded  that  the  said  Leavitts,  in  the  Cir- 
cuit Court  of  Coosa  County,  according  to  the 
Statute  of  Alabama,  suggested  the  issuing  of 
the  fi,  fa.  \  that  it  came  to  ihe  hands  of  Smith  to 
be  executed:  that  he  might,  by  due  diligence, 
have  made  the  money,  and  did  not,  &c. ;  that 
an  issue  was  made  up  whether  Smith,  by  due 
diligence,  could  have  made  the  money,  &c. ; 
that  the  issue  was  tried  and  found  for  Smith, 
for  whom  judgment  passed,  &c. 

To  this  plea  plaintiff  replied  that  the  defaults 
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In  the  said  plea  mentioned  were  nol  the  same 
defiiults  mentioned  In  the  breaches,  to  which 
replication  the  defendants  demurred,  and  the 
court'  sustained  the  demurrer. 

It  is  insisted,  for  the  defeudants  in  error,  that 
tilt;  replication  was  bad  in  law,  and  was  there- 
fore prnperlv  overruled  by  the  court. 
124*]  *The  plaintiff  ought,  if  he  admitted 
the  identity  of  the  defaults,  to  have  replied  nut 
tiel  record;  if  he  denied  that  identity,  to  have 
new  apsigned. 

Whenever  defendant  justifies,  or  in  any  man- 
nrr  discharges  himself  from  liability  for  a 
charge  or  claim  of  the  plaintiffs,  it  is  the  duty 
of  the  latter  to  new  assign,  if  he  insists  that  the 
matters  justified  are  not  tlie  same  as  those  for 
which  he  declares.  Nothing  can  be  clearer 
than  (his,  if  the  reason  for  a  new  assignment  be 
considered.  Thai  reason  is,  that  the  defendant 
is  supposed  to  mistake  the  particular  instance 
set  forth  by  the  plaintiff  for  some  other  of  the 
same  class,  and  therefore  plaintiff  should  cor- 
rect that  mistake  by  averring,  by  a  new  assign 
ment.  that  he  proceeds  for  aQoiherdemaod  than 
that  juRtificd,  &c„  by  the  defendant;  and  this 
new  assignment  is  in  nature  of  a  new  declara- 
tion, or.  iu  strictness,  a  particular  expression  of 
what  the  declaration  designed,  and  which  has 
been  misunderstood  by  defendant.  Therefore 
if  the  plaintiff,  under  such  circumstances,  do 
not  new  assign,  and  the  defendant  in  proof  sup 
ports  his  Jusufication  of  any  matter  of  the  same 
general  nature,  he  is  entitled  to  a  verdict. 

Bee  account  of  the  natare,  offlce  and  pur- 
poses of  a  new  assignment.  (1  Cbitty,  484.  et 
iK<].)    Manner  of  new  assigning,  page  430. 

Defendant  may  plead  to  the  newly  assigned 
matter  as  to  ttte  declaration,  page  441. 

See,  also,  Mr.  Stephens'  account  of  new  as 
signments.  (Stephens  on  PI..  Amer.  ed..  page 
2w  to  227,  and  note  22,  page  220;  see.also,  Jamen 
V.  Lingham,  35  Eng.  C.  L.  R.,  22.5;5  Bing.  N. 
C.  Branckner  v.  Molyneux,^  Eng.  C.  L.. 
615;  1  Man.  &  Gran.710;  jtftwe*  v.  Ijery,  in  error, 
45  Eng.  C.  L.,  2I3;4  Adol.  &  Ellis,  N.  S.) 

In  which  last  case  Lord  Denraan  says: 
"  Where  the  declaration  points  at  one  particu- 
lar transaction,  and  the  plea  appliet>  itself  to  one 
particular  transaction  of  the  same  sort,  different 
irom  that  intcn<ied  by  the  de<:laralion,or  where 
the  plea  narrows  the  declaration  contrary  to  the 
intention  of  the  declaration,  a  new  assignment 
is  necessary.  " 

This  is  e.vnctly  our  case.  To  allow  the  trav- 
erse, instead  of  the  new  assignment,  would  be 
directly  contrary  to  authorily.  and  would  cause 
injustice  to  the  defendant  by  depriving  him  of 
hix  right  lo  plead  anew  to  tlie  true  transaction 
intended  by  the  plaintiff  and  mistaken  by  him. 

The  replication  that  the  defatilts  are  not  the 
same,  is  bad.  No  such  replication  has  been 
sustained  by  judicial  authority  in  such  a  case 
a*<  ours.  Where,  indeed,  thf  defendant  pleads 
a  former  recovery  againat  litm  for  the  same 
1 cause  of  action,  there  *the  replication, 
that  it  ts  not  for  the  same  cause  of  action,  is 
gtHKl,  and  may  be  used  instead  of  a  new  assign- 
ment; hut  the  reason  is,  that  the  plea  admilH  a 
liability  as  to  the  cause  of  action  to  liave  once 
existed,  and  alleges  that  it  has  been  salistlt-d  by 
the  recovery,  so  tlmt,  if  not  bo  satisfied,  it  Mill 
exists.  (See  Seddon  v.  Tutop,  6  T.  R. .  607 ;  Note 
22,  page  226;  4th  Amer.  ed.  Stephens  on  PI.) 
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The  difference  between  the  two  danes  of 

cases  is  tbts:  in  one  the  defendant  avns  tbu 
there  never  was  a  Eight  of  action;  in  tin  other 
he  admits  a  right  of  action  and  avers  payment, 
that  is,  extinguishment  by  the  judgment  Id 
the  former,  a  new  assignment  ia  neceasaiy;  io 
the  latter,  not.  And  by  this  plain  distioctkn 
the  cases  in  the  books  are  reconciled. 

The  defendants  demurred  to  the  8tfa  and  18tb 
breaches,  and  their  demurrer  was  sustained. 

It  was  rightly  sustained.  The  8(h  breach  not 
showing  that  sureties  were  offered  to  sberifl, 
and  without  that  he  was  not  obliged  to  prepare 
a  bund.  (Clay's  Dig.,  page  213.  sec.  62:  ^ler 
V  Wood,  24  E.  C.  L.,  465;  Mann  v.  Tkk.  1 
Hawks,  427.) 

The  18th  breach,  showing  that  the  amended 
return  stating  the  taking  of  the  claim  bond  wis 
made  20th  tieptember,  1840,  by  Smith,  late 
sheriff,  and  the  condition  of  the  iiond  sued  on, 
as  set  out  in  the  declaration,  showing  that  hi>> 
office  expired  22d  February,  preceding,  and  Ibi- 
Mid  return,  as  set  out  in  the  said  breach,  abow- 
ing  that  the  claim  bond  was  given,  not  lo  SmiUi. 
but  to  his  successor  in  office,  and  therefore  thf 
custody  of  the  said  bond  not  belonging  to  Smith, 
the  averment  that  by  his  negligence  It  waslaa. 
is  idle,  inconsistent  and  absurd,  &c. 

To  the  4th,  ath.  6ih  and  7tb  breaches,  Uie 
defendants  pleaded,  that  the  Leavitts  instituted 
proceedings  in  the  Circuit  Court  of  Coon 
County,  against  Smith,  according  to  the  statute. 
Ac,  and  an  issue  was  made  up  and  tried,  upon 
which  issue  the  truth  of  the  amended  return 
was  tried,  and  the  tnith  thereof  found,  and 
judgment  rendered  for  Smith,  &c.  The  pliintiff 
demurred  to  the  said  plea,  and  the  court  over- 
ruled the  demurrer. 

It  is  insisted  for  defendants  in  error,  that  this 
demurrer  wa«  properly  overruled,  because  the 
verdict  and  judgment  stated  in  the  plea  were 
conclusive  of  the  truth  of  the  amended  relnm 
set  out  in  the  breaches,  the  falsehood  of  whtcb 
is  the  gist  of  ihese  breaches — conclusive  as  lo 
Smith,  the  sheriff,  and  in  this  action  whatever 
concludes  the  Leavitts  as  against  Smith,  con- 
cludes the  plainliffb  as  against  him  and  (he  otbcr 
defendants.  hia  sureties.   (QardKer  v.  Buekbee, 

8  Cow.,  136,  and  cases  there  cited:  LeatitU  v. 
3milh,  14  Ala.  N.  S.,  385;  David»OH  *v.  ['ISe 
Stringfellow,  6  Ala.  N.  8..  84;  Smith  v.  LeanOt, 
10  Ala.  N.  8.,  92,  192;  Oummingty.  MeQ^, 

9  Porter.  351.) 

And  because,  also,  all  these  breaches  Bbow 
the  amended  return  to  have  been  made  after  the 
said  Smith  was  out  of  office,  and  hence  it  does 
not  affect  either  of  the  parties  in  thb  action. 
(Emm  V.  State  Bank.  13  Ala.  N.  S..  887. 

The  defendants  by  their  6th  plea  pleaded  to 
the  9lh.  lOlb.  11th,  12th  and  14th  brearhea, 
that  after  the  seizure  of  the  goods,  a  claim  was 
interposed,  affidavit  made,  tond  given,  and  the 
same  returned ;  that  a  motion  was  made  to  di>- 
mira  the  claim  for  imnitflcieDcy  of  the  bond; 
that  motion  was  overruled,  ana  such  proceed- 
ings had  that  the  court  ordered  goods,  &r„  10 
be  delivered  up  to  the  claimants,  aud  they  were 
delivered  accordingly.  And  the  defendants  by 
their  8th  plea  further  pleaded,  as  to  the  9lh, 
lOlh.  nth  andl2lh  breaches,  that  after  there- 
turn  of  the  execution,  the  Leavitts  entmd  a 
suggestion  according  to  the  statute,  that  the 
money  might  have  been  made.  &c.,  inue  tbere- 
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on.  verdict  for  Smith,  and  judgmeot  averriDg 
the  identity  of  the  execution  and  alleged  de- 
faults in  the  breaches  with  thone  set  out  In  the 
niggestlon.  &c.  The  defendants,  by  their  9lh 
plea,  also  pleaded  severally  to  all  the  breaches, 
that  the  goods  and  chattels  levied  upon,  as 
Ktated  In  the  several  breaches,  were  not  the  prop- 
erty of  the  defendant  in  the  execution,  nor 
subject  to  be  taken  for  the  payment,  Ac. ;  and 
also  by  their  Itnh  plea,  that  B^id  Smitii  was 
Oct  guilty  of  the  several  defaults.  Ac ;  and  to 
these  pleas  plaintiff  demuited. 

The  defendants,  by  their  7th  plea,  pleaded 
to  the  01b.  lOlh,  11th  and  12tb  breaches,  that 
the  execution,  with  the  levy  and  interposition 
of  claim  was  returned,  and  the  claim  suit 
between  the  claimants  and  the  said  X^eavitts 
was  duly  entered,  and  afterwards  such  proceed- 
ings were  had  that  the  court  ordered  the  prop- 
erty levied  OD  to  be  delivered  up  to  the  cialm- 
anta.  which  was  done. 

To  this  7th  plea  the  plaintiff  replied:  that 
claim  was  hiterpoeed ;  aflldavit  was  made,  and 
a  bond  made  payable  to  the  Leavitts,  was  made 
on  the  ^iSd  March,  1840,  being  the  second  day 
of  term,  to  which  execution  was  returnable; 
that  on  the  same  day  another  bond  was  made 
payable  to  William  J.  Campbell  (both  bonds 
are  stated  to  have  been  executed  by  the  claim- 
ants, but  it  is  not  stated  by  whom  either  was 
taicen);  that  Smith  ceased  to  be  sheriff  before 
the  38d  March,  and  then  parted  with  the  pos- 
session of  the  ^xkIs  to  some  one  uoknown,  and 
when  thealfldavitand  bond  were  made,  Camp- 
bell, the  new  sheriff,  had  possession;  that  a 
motion  to  dismiss  the  claim  was  made  for  in- 
sufficiency of  the  bonds;  was  overruled,  and 
judgment  afterwards  given  for  returning  eooris 
127*1  to  claimants,  at  Fall  *Term.  1840,  but 
not  in  any  claim  suit  commenced  by  the  affi- 
davit named  in  the  plea.  The  replication  then 
avers  that  the  affidavit,  mentioned  in  the  plea, 
was  never  returned,  and  plidntlff  had  no  notice 
of  its  execution  until  1847;  that  the  goods 
levied  oD  were  delivered  to  claimants  by  Camp- 
bell, with  a  formal  traverse  that  they  were  de- 
livered by  Smith  in  olwdience  to  any  other 
judgment  or  ordor  of  the  court.  And  the  rep- 
lication alleges  that  a  writ  of  error  was  brought 
to  the  Supreme  Court  of  Alabama  upon  the 
judgment  which,  in  1842,  was  reversed,  and 
afterwards,  in  the  Circuit  Court  of  Cotwa,  the 
claim  was  dismissed,  &c.,  and  concludes  with 
a  verification,  To  this  replication  defend- 
ants demurred. 

A3  to  the  9lh,  10th.  11th  and  13th  breaches, 
it  is  insisted,  1st.  That  the  matter  contained 
in  tne  defendant's  6lh  plea  is  a  good  bar,  for 
the  order  of  the  court  directing  the  surrender 
of  the  goods  was  one  which  the  law  obliged 
the  sheriff  to  obey,  and  must,  therefore,  pro- 
tect him  in  obeying  (cases  before  cited  from 
Alabama  reports);  and  that  this  matter  was  also 
a  ^hkI  bar  to  to  the  14th  breach. 

2il.  That  the  verdict  and  judgment  in  the 
suit  of  the  Leavitts,  by  suggestion,  against 
Smith,  set  out  in  the  8th  plea,  in  a  good  bar, 
for  the  matters  which  are  alleged  In  those 
breaches  were  proper  to  be  offered,  and  would 
have  tended  to  sustain  the  suit  by  suggestion, 
and  therefore  the  very  question  here  raised  by 
these  breaches  has  been  in  that  suit  decided; 
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and  it  lieiag  found  by  the  verdict  and  judg- 
ment that  the  goods  were  not  subject  to  execu- 
tion, the  Leavitts  have  no  interest  in'thein- 
quirr  what  became  of  them,  &c.  (Gases  before 
cited,  particularly  Gardner  v.  BvdAee,  S  Cow., 
and  (Jummingg  v.  McQefue,  9  Port.) 

For  these  reasons,  as  well  as  defects  in  the 
breaches  themselves,  it  is  insisted  that  theirde- 
murrer  to  the  6tfa  and  8th  pleas  was  properly 
overruled. 

It  Is  further  Indsted  that  the  7th  plea  is  a 
sufficient  answer  to  the9lh,  10th.  11th  and  lath 

breaches;  the  order  in  the  claim  writ  being 
binding  on  the  sheriff,  and  the  replication 
thereto  bein^  insufficient,  impertinent  and 
fatally  defective.  For,  First.  The  replication 
neither  admits  nor  denies  directly  the  suit  al- 
lied in  the  plea,  but  is  altogether  evasive. 
Second.  If  replication  is  to  be  understood  as 
denying  It.  It  Is  bad.  because  it  can  only  be  put 
in  issue  by  mil  tiet  re&rrd;  if  to  admit  it,  then 
the  averments  of  the  other  proceedings,  in  the 
replication,  are  idle  and  immaterial.  Third. 
The  replication  tenders  a  formal  traverse  that 
Smith  delivered .  up  the  goods  to  claimants 
under  any  other  order  or  judgment  of  the  court 
than  that  set  out  in  the  replication,  and  there- 
fore seems  to  admit  a  'delivery  by  him  [*128 
under  that  order,  and  that  order  being  a  justifi- 
cation, the  traverse  tenders  an  immaterial  issue. 
Fourth.  The  plaintiff  ought  eitlier  to  have  re- 
plied nul  tiel  record  of  the  order  alleged  in  the 
plea,  or,  admitting  the  record,  have  traversed 
the  delivery  under  it.  if  he  deemed  the  latter 
fact  materia!.  Fifth.  If  goods  delivered  up 
under  the  order  of  the  court,  as  the  replication 
avers,  it  Is  immaterial  In  this  suit  by  which 
hands  the  delivery  was  actually  made,  the  plaint- 
iffs charging  the  defendants  on  account  of  the 
seizure  of  the  goods,  and  the  order  discharging 
Smith,  whether  obeyed  by  himself  or  his  suc- 
cessor, ^aih  The  reversal  of  the  order  set 
out  in  the  replication  is  immaterial,  for  the  re- 
versal cannot  by  relation  make  the  sheriff  a 
wrongdoer.  (Smith  v.  LeavUU,  10  Ala.,  9S; 
LeavUt  v.  HmUh,  14  Ala.,  284.) 

It  is  further  insisted,  ifaitt  Ibe  9th  plea,  that 
the  goods  levied  upon,  Ac,  were  not  the  prop- 
erty of  the  defendant  in  execution,  nor  liable  to 
be  taken,  Ac.,  it  is  a  eufllcicut  bar  to  all  the 
breaches  except  the  first. 

The  seizure  under  the  execution  does  not 
conclude  the  sheriff  as  to  the  property  in  the 
goods — it  amounts  only  to  affirming  his  belief 
of  ownership  by  the  defendant  in  execution 
and  casts  the  burden  of  proof  on  him.  He 
may  notwithstanding  aver  and  show  that  the 
goods  were  not  subjt.>ct  to  the  execution,  and 
such  averment  and  proof  discharges  him  from 
liability  to  the  plaintiffs  la  execution  In  respect 
of  such  goods.  (Leatitt  v.  Smith.  7  Ala.  N. 
S.,  184,  185;  Mcuon  v.  Watts,  lb.,  708.) 

This  plea  being  admitted  by  the  demurrer, 
it  isa  matter  immaterial  to  the  plaintiff  whether 
the  goods  were  kept  or  lost,  surrendered  to  a 
claimant  with  or  without  a  bond,  or  what  be- 
came of  them.  Whover  has  or  may  have  a 
right  to  call  upon  the  sheriff  by  reason  of  his 
disposition  of  the  goods,  the  plaintiff  has  none 
— his  whole  right  and  interest  therein  being 
founded  upon  their  supposed  liability  to  the 
execution. 
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It  iB  further  insisted  that  the  10th  plea— that 
Smith  was  not  guilty  of  the  defaults,  &c. — ia  a 
good  answer  to  all  the  breachee. 

Every  breach  avers  a  criminal  violation  of 
his  duty  by  the  sheiiff,  and,  if  true  and  suffi- 
ciently laid,  would  sustain  an  action  on  the 
case  against  the  sheriff.  The  breaches  are  ex- 
actly equivalent  to  connts  to  an  action  on  the 
case.  The  action  is  founded  on  the  bond  in 
order  to  call  on  the  official  sureties  lo  mabe 
good  the  defaults  of  the  sheriff,  and  do  reason 
can  be  supposed  wh^  the  Lei^islalure  should  de- 
sign to  require  special  pleading  from  ibe  Sure- 
ties and  deny  them  the  benefit  of  a  general 
plea,  by  which  the  plaintiff  is  put  to  the  proof 
of  his  whole  allegation,  wbile  such  requisition 
and  denial  do  not  apply  to  an  action  against  the 
sheriff  for  the  dt^fault.  It  would  be  more 
1 29*1  reasonable  *to  require  such  special  plea 
in  the  latter  action,  the  sheriff  being  cognizant 
of  all  the  facts,  than  in  the  former,  the  sureties 
having  no  such  knowledge.  The  only  ground 
assumed  on  the  other  la  the  techniral  one, 
that  "  not  guilty  "  cannot  be  pleaded  to  an  ac- 
tion of  debt— but  the  poaitioo  is  not  true. 

In  an  action  of  debt  on  a  recognizance  for 
keeping  the  peace,  suggesting  an  assault  as  the 
breach,  the  defendant  may  plead  not  guilty,  ton 
astault  dtmeme,  just  as  in  an  action  of  trespass 
for  the  assault.  (See  form  of  p)ea,  7  Went., 
401.) 

So  on  debt  in  penal  statute,  and  in  debt 
against  executors,  suggestine  dewutamt.  {Cop- 
pin  V.  Carter,  1  T.  R.,  483;  W<yrtiey  v.  Her- 
pingham,  Cro.  Eliz.,  766:  Ch.  PI.,  3d  Amer. 
ed.,  864:  Langley  v.  Hayes,  Ho.,  802.) 

If  such  a  plea  in  allowed  in  an^  action  of 
debt,  it  should  be  in  this.  In  action  of  debt 
on  pemU  statute,  &c.,  nil  dtAetis  a  general  Issue, 
and  puts  the  plaintiff  on  the  proof  of  his  whole 
case.  If,  theD>  the  technical  idea,  that  the  plea 
of  not  guilty  should  not  be  allowed  to  an  ac- 
tion of  debt,  does  not  prevent  allowing  the  de- 
fendant in  such  action  to  plead  such  plea,  Rure- 
ly  it  should  not  here,  where  there  is  no  general 
issue  which  will  put  the  plaintiff  to  full  proof 
of  his  case.  This  is  not  an  action  itrietijurin, 
like  trespass,  and  should,  in  the  liberty  of  plead- 
ing, he  likeued  to  an  action  on  the  case,  accord 
ing  to  Lord  Mansfield's  notion  of  that  action. 
(Ch.  PI.,  857.) 

It  should  also  be  noted  that  the  plaintiff  in 
bis  first  breach  alleges  a  judgment  and  execu- 
tion thereon,  and  in  every  succeeding  breach  re- 
fers to  this  one  execution  and  the  returns  al- 
leged to  have  been  made  thereon,  and  to  the  one 
term  to  which  it  was  returnable.  Hence  it  ju- 
dicially appears  that  the  whole ^mixini^n  of  all 
the  breaches  is  one  and  the  same  default,  and 
not  other  and  differentdefaults;  from  which  it 
would  seem  to  follow  that  what  is  an  answer 
to  one  breach  is  an  answer  to  every  other.  Usu- 
ally when  the  breaches  formally  refer  lo  "  one 
other  execution,"  or  "a  cerlam  other  judg- 
ment," the  court  Is  precluded  from  connecting 
one  with  the  other  breach,  but  must  consider 
each  as  referring  to  a  separate  transaction;  but 
here  the  plaintuf  himself  refers,  in  each  buc- 
ceediag  breach,  to  the  execution  mentioned  in 
the  first,  and  without  such  reference  being  bad, 
no  valid  breach  Is  assigned,  except  to  the  first; 
and  therefore,  by  the  form  of  pleading  adopted 
by  the  plalnUfC  be  has  not  only  enabled,  hut 
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obliged  the  court  to  consider  all  the  breachn 
as  connected  t6geiher,  growing  out  of  one  td' 
flcial  transaction,  and  substantially  as  all^fng 
one  and  the  same  default. 

Upon  the  whole,  it  is  insisted  for  the  defend- 
ant, that  for  the  reasons  above  stated,  as  wdl 
as  for  other  defects  in  the  breaches  aisupied. 
and  in  the  replications  of  the  plaintiff  to  the  de- 
*fendants'  pleas,  the  judgment  for  the  [*130 
defendant  ought  to  be  afflrmed. 

Mr.  Justice  Helson  delivered  the  opinini  ot 

the  court: 

Thia  is  a  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  Middle  District  of 
Alabama. 

The  suit  was  brought  upon  an  official  bond 
given  by  Alexander  Smith,  as  sheriff  of  Coons 
County,  and  his  sureties,  conditioned  that  be 
would  well  and  truly  perform  all  and  singaUr 
the  duties  of  his  ofnce  as  required  by  the  taws 
of  the  Slate. 

The  declaration  sets  out  a  judgment,  rceor- 
ered  by  J.  W.  and  B.  Leavitt  at  (he  Fall  Term 
of  18S&,  in  the  Circuit  Court  of  the  Second  Or- 
cult  of  the  State  of  Alabama,  against  Jeremiah 
M.  Frion,  for  the  sum  of  $3,472;  also  an  exe- 
cution upon  the  same.  Issued  to  the  said  Smith, 
as  sheriff. 

Fourteen  breaches  of  the  condition  of  the 
bond  are  assigned,  for  the  purpose  of  chargin; 
the  defendant  and  his  sureties  with  the  pay- 
ment of  the  judgment. 

In  order  to  understand  the  purport  and  legal 
effect  of  these  breaches,  and  the  pleading! 
which  follow  tbem,  it  is  proper  to  refer  to 
two  provisions  in  the  statutes  of  Alabama  thst 
have  a  material  bearing  on  the  subject.  One 
is,  that  when  the  sheriff  shall  levy  an  execa- 
tion  on  property  claimed  by  a  person  not  a 
party  to  the  execution,  such  person  may  make 
oath  that  he  is  the  owner:  and  thereupon  it 
shall  be  the  duty  of  the  sheriff  to  poetpoiie  the 
sale  until  the  next  term  of  the  court;  and  such 
court  shall  require  the  parties  concerned  to 
make  up  an  issue,  under  such  rules  as  it  maj 
adopt,  so  as  to  try  the  right  of  property  before 
a  jury  at  the  same  term ;  and  the  sbenfl  shall 
make  a  return  on  the  execution  aocordin^y, 
provided  the  person  claiming  such  property,  or 
bis  attorney,  shall  give  a  bond  to  the  shuiff 
with  suretjir  equal  to  the  amount  of  the  exeoi- 
tion,  conditioned  to  pay  the  plaintiff  all  dam- 
ages  which  the  jury  on  the  trial  of  the  right  of 
property  may  assess  against  him.  in  case  it 
should  appear  that  such  cUm  was  made  far 
the  purpose  of  delay.  (Clay's  Dig.,  SI  1.  sec 
52.) 

It  is  further  provided,  that  it  shall  be  the 
duty  of  the  sheriff  to  return  the  property  ler- 
ied  on  to  the  person  out  of  whose  posseasioa  ii 
was  taken,  upon  sucb  peraon  entering  into  a 
bond  with  surety  to  the  plaintiff  in  the  execo- 
tion  in  double  tbeamountof  the  debtand  costs, 
conditioned  for  deUveiy  of  tbe  property  ty  ihf 
sheriff  whenever  the  claim  of  property  so  madt 
shall  be  determined  by  tlie  court.  i'Jb.) 

It  was  subsequeuUy  provided  that  one  bond 
might  be  taken  with  a  condition  embncing 
fluteitanlially  the  matleis  coniainei)  in  the  l«o 
above  mentioned,   (lb..  S13,  sec.  68.) 

*The  otiier  prorlsion  is,  that  when-  [*]31 
ever  tbe  sheriff  shall  fail  to  make  tbe  muacy 
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on  the  execution  on  or  before  the  6ret  day  of 
the  term  of  the  court  before  which  the  execu- 
tion is  returnable,  the  pklntlff  or  his  attorney 
•haU  suggest  to  the  court  that  the  monej  could 
have  been  made  by  the  Bheriff,  with  due  dili- 
gence, and  it  shall  be  the  duty  of  the  court 
forthwith  to  cause  an  issue  in  be  made  up  to 
try  the  fact;  and  if  it  shall  be  found  by  the  jury 
that  the  money  could  have  been  made  with  due 
diligence.  Judgment  shall  be  reudered  asalnst 
the  sheriff,  and  his  sureties,  or  any  or  either  of 
them,  for  the  money  specified  In  the  execution, 
together  with  ten  per  eentam  on  the  amount. 
</&..  818,  wc.  86.) 

There  is,  also,  a  similar  provision  in  tlie  case 
of  the  suggestion  of  a  false  return  on  the  exe- 
cution by  the  sheriff.   {2b.,  218,  sec.  84.) 

We  liave  said  there  are  fourteen  breaches  as- 
signed of  the  condition  of  the  bond  in  question 
in  the  declaration. 

Theflrst  is,  that  there  were  divers  goods  and 
chattels,  lands  and  tenements  of  Prion,  the  de- 
fendant in  the  execution,  within  its  lifetime, 
oat  of  which  the  sheriff  could  have  levied  the 
amount  of  the  judgment:  but  that  he  had  neg- 
lected to  levy  and  collect  the  same. 

Second  and  third,  that  he  liad  levied  upon 
sufficient  goods  and  chattels  of  the  defendant, 
but  had  neglected  to  sell  the  same,  and  collect 
the  amount. 

The  fourth,  6fth,  sixth,  seventh,  eighth, 
ninth,  tenth,  eleventh  and  twelfth,  that  the  re- 
turn made  upon  the  execution,  namely:  that 
the  goods  levied  on  had  been  claimed  by  A.  B. 
Dawson  and  8amuel  Frion,  assignees  of  J.  W. 
Prion,  defendant  in  the  execution,  and  claim 
bond  given  to  W.  J.  Campbell,  now  sheriff, 
and  my  successor  in  office,  was  false,  setting 
out  in  various  of  these  breaches  the  grounds  of 
the  falsity  in  the  return,  namely;  either  that  no 
claim  had  been  made  to  the  properly  by  Daw- 
son and  Frion,  or  If  made,  no  affidavit,  as  re- 

a aired  b^  the  statute,  had  been  furnished  to 
16  sheriff,  or  no  bond  had  been  required  or 
given;  or  that  the  proper  affidavit  had  been 
made,  but  no  Ix>nd  given  acanrding  to  the  re- 
quirement  of  the  statute. 

The  thirteenth  and  fourteenth  breaches  ad- 
mit an  affidavit  and  bond,  according  to  the 
statute;  but  charge  that  the  claim  bond  was 
lost  by  the  negligence  of  the  sheriff,  and  was 
not  returned  to  the  court  with  the  execution  at 
the  return  of  the  writ. 

The  defendants  plead  to  the  first,  second  and 
third  breaclies,  that  at  the  April  Term  of  the 
court  held  in  and  for  the  County  of  Coosa,  in 
1840,  the  plaintiffs  in  the  execution  suggested 
to  the  court,  according  to  the  statute  in  such 
cases  made  and  provided,  after  aetttng  out  the 
1 38*1  execution,  and  issuing  of  it  to  the  'sher- 
iff, and  return  of  It  without  having  levied  the 
money  thereon,  that  the  same  might  have  been 
collected,  if  due  diligence  had  been  used  by 
the  sheriff;  that  thereupon  an  issue  was  formed 
upon  this  suggestion ;  and  that  upon  tlie  trial 
such  proceedings  were  had  that  the  Jury  found 
the  same  In  favor  of  the  defendants.  The  plea 
further  avers  that  the  alleged  neglects,  defaults 
and  breaches  of  duty  in  the  first,  second  and 
third  breaches  assigned,  and  in  said  suggestion, 
are  the  same,  and  not  different. 

To  this  plea  the  plaintiffs  replied,  that  the 
matters,  neglects  and  defaults  In  the  said  three 
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breaches  assigned  in  the  declaration,  were  not 
the  same  identical  matters,  neelects  and  de- 
faults as  in  said  plea  mentlonea,  and  for  and 
in  respect  to  which  the  said  judgnunt  in  said 
plea  mentioned  was  recovered  in  manner  and 
form  as  set  forth. 

To  this  replication  there  was  a  demurrer  and 
joinder,  and  Judgment  for  the  defendants. 

The  defendants  also  plead  to  all  the  breaches 
severally,  except  the  first,  that  the  goods  and 
chattels  levied  on  aa  stated  in  said  breaclies 
at  the  time  of  the  said  levy,  and  at  the  time 
said  execution  came  to  the  hands  of  said  Smith, 
sheriff  as  aforesaid,  were  not  the  property  of 
the  said  Jeremiah  M.  Frion,  the  defendant  in 
the  execution,  and  were  not  liable  to  be  taken 
for  the  payment  or  satisfaction  of  the  said 
judgtnettt. 

There  was  a  demurrer  to  this  plea,  and 
joinder,  and  judgment  for  the  defendants. 

These  two  pleas  cover  alt  the  breaches  ss- 
signed  in  the  declaration,  and  if  th^  fur- 
nished answers  to  them,  the  judgment  for  the 
defendants  in  the  court  below  should  be  sus- 
tained. 

The  first  tliree  breaches,  as  we  have  seen, 
were  first,  that  there  were  gcftids  of  the  defend- 
ant in  the  execution,  and  of  which  the  sheriff 
could  have  levied  the  money;  but  that  not  re- 
garding his  duty,  he  neglected  and  refusi'd  so 
to  do.  Second  and  third,  that  he  did  make  a 
levy  upon  the  goods,  but  n^lected  and  refused 
to  sell  the  same. 

The  plea  sets  up  that  the  plaintiffs  made  a 
suggestion,  under  the  statute,  to  the  court,  at 
(he  return  of  the  execution,  that  the  sheriff 
could  have  collected  the  money  thereon,  if  he 
hod  exercised  due  diligence  in  the  execution  of 
the  writ ;  and  upon  this  suggestion  or  allegation 
an  issue  was  formed  between  the  parties  and 
tried  by  a  jury,  who  found  a  verdict  for  the 
defendants,  upon  which  a  judgment  was  ren- 
dered. 

The  replication  to  this  plea  is,  that  the  mat- 
ters, neglects  and  defaults  in  the  said  three 
breaches  in  the  declaration  were  not  the  same 
matters,  neglects  and  defaults  in  the  said  plea 
mentioned,  and  in  respect  to  which  the  judg- 
ment was  recovered.  *We  think  the  [*133 
replication  is  bad,  on  the  ground  that  it  raises 
an  issue  of  law,  rather  than  one  of  fact.  The 
matters  in  all  three  of  the  breaches  were  neces- 
sarily involved  in  the  question  of  due  and 
proper  dili^nce  on  the  part  of  the  sheriff  in 
the  execution  of  the  Ji.  fa.  The  omission  to 
levy  upon  the  goods,  or  to  sell  after  the  levy, 
felldirectly  witnin  the  issue  and  Inquiry  in  tliat 
proceeding  under  the  statute ;  and  we  are  bound 
to  presume  were  the  subject  of  examination  be- 
fore the  court  and  Jury,  and  were  passed  upon 
by  them.  Where  the  facts  in  issue  appear 
upon  the  record,  either  expressly  or  by  neces 
sary  intendment,  it  is  not  competent  to  contrs- 
dictthem,  as  this  would  be  contradicting  the 
record  itself.  The  judgment  is  conclurive 
upon  these  facts,  between  the  same  parties  or 
privies,  whenever  properly  pleaded.  If  the 
matters  involved  in  the  issue  do  not  appear 
upon  the  record,  then  it  is  competent  to  ascer- 
tain them  by  proof  aliunde.  (2  Phil.  Ev.,  16, 
20,  SI;  C.  &  H.  Notes,  p.  13,  note  U;  tdso. 
pp.  163.  164.  and  cases.) 

Here  we  cannot  help  seeing,  that  the  matiers 
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Bou^t  to  be  put  in  issue  by  the  replication 
are  those  necessarily  involved  in  the  former 
trial ;  and  to  uphold  it  would  be  to  permit  the 
same  facts  to  be  agitated  over  again.  Cer- 
tainly, neglect  to  levy  the  money  on  the  execu- 
tion out  of  the  defendant's  goods  within  the 
sheriff's  bailiwick,  or  neglect  to  sell  them, 
and  make  the  money  after  the  levy,  are  facts 
bearing  directly  on  the  former  issne;  and  one 
criterion  for  trying  whether  the  matters  or 
cause  of  action  be  the  same  as  in  the  former 
suit,  is,  that  the  same  evidence  will  sustain 
bothactions.  (2  Phil.  Ev.,  18;  0.  &  H.  Notes, 
p.  19.  note  17.) 

The  issue  upon  the  suggestion  th^t  the  sheriff 
could  have  levied  the  money  on  the  execution 
with  the  exercise  of  due  diligence,  is  a  very 
broad  one.  It  is  held  by  the  courts  of  Ala- 
bama, that  the  sheriff  may  discharge  himself 
from  responsibility  by  showing  due  diligence; 
and  to  enable  him  to  do  this  nothing  more  is 
necessary  than  to  traverse  the  facts  contained 
In  the  suggestion.  But  if  the  defense  consists 
of  new  matter,  or  matters  of  avoi^nce,  be  must 
then  plead  it.   (8  Ala..  28.) 

It  a  difficult  to  conoeive  of  a  broader  issue 
for  the  purpose  of  charging  this  officer  with 
neglect  or  default  in  the  oourse  of  his  duty 
under  the  execution. 

Then,  as  to  the  plea  that  the  goods  levied 
on  were  not  the  goods  of  the  defendant  in  the 
execution,  and  not  liable  to  the  satisfaction 
of  the  Judgment.  This  the  demurrer  admits. 
Of  course,  the  sheriff  had  no  authority  to  make 
the  levy,  and  stood  responsible  himself  to  the 
owner,  as  a  trespasser,  as  soon  as  the  seizure 
took  place.  In  the  face  of  this  admission  on 
the  record,  it  is  impossible  to  hold  him  liable 
134*]  for  the  value  of  the  goods.  'The  plea 
answers  the  material  allegation'  in  each  of  the 
assignments  of  breaches,  and  without  which 
the  asBlgnment  would  be  substantially  defect 
Ive.  namely:  the  seizure  of  the  goods  on  the 
ekeculion.  The  allegations  as  to  no  claim 
having  been  made  to  the  property  by  third 
persons,  and  no  affidavit  taken  or  bond  given, 
or  if  given,  that  it  was  lost,  are  matters  de- 
pending upon  the  levv.  If  that  is  denied  or 
avoided,  the  several  breaches  are  fully  an- 
swered. 

Now,  the  seizure  of  the  goods  of  a  third  per- 
son, on  the  execution,  does  not  change  the 
title  or  make  them  the  goods  of  the  defendant 
on  theexecution.  The-only  effect  is,  if  after  this 
the  sheriff  returns  the  execurion  nulla  bona. 
the  burden  is  thrown  upon  him  in  a  suit  for 
a  false  return  to  show  that  the  goods  were  not 
the  defendant's,  and  Uierefore  not  liable  to  the 
execution.  iMe^fMV.  S^fnumr.  5  Wend.,  309; 
IB.  &C..  S14.) 

The  same  principle  was  held  in  Mason  et 
al  v.  WatU,  7  Ala.,  703.  That  was  a  cane 
arising  out  of  a  suggestion  against  the  sheriff 
and  his  sureties,  under  the  slutute  to  which  we 
have  referred,  and  in  a  case  where  the  goods 
had  been  seized,  and  a  return  npon  the  exe- 
cution accordingly.  The  suggestion  was  met 
that  the  goods  were  not  the  property  of  the 
deft*ndant  in  the  execution. 

The  court  say  that  the  sheriff  may  excuse 
himself  by  showing  that  the  defendant  in  the 
execution  bad  no  property  in  the  goods  levied 
upon.   That  the  reason  for  this  is,  that  the 
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sheriff,  by  levying  upon  the  goods  of  a  third 
person,  becomes  a  trespasser,  and  being  so.  the 
law  does  not  impose  on  him  the  duty  of  hold- 
ing the  goods  after  he  has  ascertained  their  trot- 
ownerahip.  Another  observation  in  that  ewe 
is  applicable  here.  The  court  says  it  may  be. 
if  a  loss  results  to  the  plaintiff  by  being  cast 
in  costs,  or  otherwise,  from  the  neglect  of  the 
sheriff  to  r^ia  the  affidavit  of  dsim.  or  bond 
executed  by  the  claimant,  he  mav  be  liable  in 
an  action  on  the  case,  but  n<H  for  the  v^ue 
of  the  property  levied  on.  Although  the  salt 
on  the  bond  in  this  case,  accoroiogto  the 
practice  in  the  courts  of  Alabama,  may  be 
regarded  as  a  substitute  for  this  action,  still  oo 
such  ground  or  cause  of  action  is  set  out  in  any 
of  the  assignments  of  breaches,  and  of  course 
no  opportunity  is  given  to  answer  it.  We  are 
satisfied,  therefore,  that  the  plea  is  a  full  an- 
swer to  all  the  breaches  assigned  to  which  it 
refers,  and  has  been  pleaded. 

There  are  many  other  pleas,  replicationi 
and  issues  of  law  raised  upon  them,  arinng 
out  of  the  useless  number  of  breaches  assigned 
in  the  declaration,  and  which  have  very  much 
tangled  and  complicated  the  pleading  in  the 
record;  but  we  do  not  propose  to  examine  or 
express  any  opinion  upon  them,  as  upon  the 
whole  record  we  see  a  complete  defense  to  all 
the  ^causes  of  action  set  forth  in  the  [*135 
declaration,  it  would  Iw  an  idle  and  proflilesi 
waste  of  time  to  enter  upon  their  examinatioo, 
and  besides,  wliaterer  might  be  our  conduiions. 
they  would  not  vary  &b  result.  (Steidieas' 
PI.,  158, 176.) 

judgment  ef  the  court  bdo%e  it  t^ffinud. 

OKDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Middle  District  of 
Alabama,  and  was  argued  by  counsel;  ODCon 
sideraiiou  whereof,  it  is  now  here  ordered  and 
adjudged  bv  this  court,  that  the  judgment  of 
the  said  District  Court  In  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 


In  thk  Matter  of  JOSIAH  S.  STAFFORD 
AND  JBANNETTB  EIRELAND,  HU 
Wife,  Appdlantt, 

V. 

THE  UNION  BANK  OP  LOUISIANA. 

Practice — premature  motion  to  disnmt  appeal— 
dispoMiion  of — eourt'«  viem  czpresaed — medetf 
relief  suggemled. 

When*  an  appeal  was  taken  from  a  decree  hi 
ohanoery,  whiob  dcOTee  was  nude  by  tbe  court  tw- 
low  during  the  slttlnir  of  this  court  Intermtim«, 
the  appellant  Is  allowed  until  the  next  term  tn  file 
the  record;  and  a  motion  to  dismiss  the  appeal, 
made  at  the  present  term,  before  the  caae  ht» 
been  regularly  entered  uiwn  the  docket,  cmnnot  be 
entertained,  nor  can  a  motion  to  award  a  pr^Kf- 
demit. 

This  court,  however,  bavlnir  a  knowledge  of  tbe 
case,  will  express  its  views  upon  an  impMtant 
point  of  practice. 

Where  the  appeal  fs  Intended  to  operate  an  ■  w- 
penedeag,  the  security  irlven  in  the  appeal  bond 
must  be  equal  to  the  amount  of  the  decree,  as  It  Is 
In  the  case  of  a  Judirment  at  common  law. 

The  two  hots,  namely ;  flrst*  that  the  reseiTer 
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appointed  by  the  court  below  bad  glren  bond  to  a 
tar^e  amount,  and  seo^md,  that  cbe  persons  to 
wbom  ibe  property  hnd  been  hired  had  glvpa  se- 
curity tor  Its  safe  keeping  and  delivery,  do  not 
affect  the  above  i-etiult. 

The  seourity  must,  iintwlthstandlng.  be  equal  to 
the  amount  of  the  decree. 

A  mode  of  relte/suinreeted. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  State  of 
Texas, 

It  will  be  Been,  by  a  reference  to  12  How., 
827,  that  this  case  was  formerly  before  this 
court,  and  that  the  decree  of  the  court  below 
{dismissing  the  bill  Died  by  the  Union  Bank) 
was  reverwd. 

In  the  execution  of  the  mandate  of  this 
court,  the  District  Court  of  Texas  passed  a  de- 
cree on  the  25th  of  February.  11*64.  from  which 
Stafford  and  wife  appealed.  J/r.  ffaie  and  Mr. 
Coxe.  on  behalf  of  the  Union  Bank,  moved  to 
dismiss  the  appeal,  for  the  followiuK  reasons: 
130*1  *ThiB  motion  is  made  to  dismiss  the 
appeal  in  this  cause,  and  to  award  a  proeedsndo 
to  the  District  Court,  on  the  ground  that  the 
appeal  bond  given  by  the  appellants  is  not  suffi- 
cient to  stay  the  execution  of  the  decree. 

The  cause  was  originally  commenced  by  the 
Union  Bank  of  Louisiana  against  Josiah  S. 
St^ord  and  wife,  in  the  District  Court  for  the 
Diatrict  of  Texas,  for  the  purpose  of  foreclos- 
ing a  mortgage  on  t^rtaiu  negro  slaves.  A  de- 
cree having  been  rendered  by  the  District  Court 
against  the  complainant  dismissing  the  bill,  an 
appeal  was  taken  to  this  court,  and  at  the  De- 
cember Term,  IbSl,  the  decree  of  the  District 
Court  was  reversed,  and  the  cause  remanded, 
with  directions  to  that  court  to  enter  a  decree 
in  favcH'  of  the  complainants.  ( Union  Bank  of 
Lintitiana  v.  Stafford  and  wife,  13  How.,  337, 
8^.)  No  term  of  the  District  Court  was  held 
until  July,  1853.  when  some  objections  being 
raisvd  by  the  defendants  to  the  proposed  form 
of  the  decree,  and  to  the  report  of  the  master 
on  the  receiver's  accounts,  the  court  took  the 
Whole  matter  under  coEsideration  until  the  next 
tcmf.  The  objections  to  the  master's  reports 
having  been  waived,  a  final  decree  was  ren- 
dered on  the  2-5th  of  February,  1854.  by  which 
it  was  directed  that  the  sums  accruing  from 
the  hire  of  the  slaves  in  the  custody  of  the  re- 
ceiver, pendente  lite,  amountiug  to  925,370.89, 
should  be  paid  by  the  receiver  to  the  complain- 
ant, and  credited  on  the  total  amount  due  by 
the  defendanu;  and  that  in  case  the  defendants 
failed  to  pay  over  the  balance  remaining  due 
after  such  credit,  amounting  to  $39,tj77. 13,  on 
the  l8t  of  July,  1«54,  they  should  be  fore- 
closed of  their  equity  of  redemption,  and  the 
master  should  seize  and  sell  the  mortgaged 
slaves  at  public  auction,  on  the  Hd  of  the  same 
month,  after  giving  three  months' notice  by  ad- 
vertisement of  the  time,  place  and  terms  of 
sale,  and  should  pay  to  the  complainants  out  of 
the  proceetk  of  the  sale  the  foregoing  sum  of 
$39,877.13,  in  satisfaction  of  the  debt. 

It  appears,  then,  as  well  by  the  decree  as  by 
the  report  of  the  master,  which  was  contirmea, 
that  on  the  1st  of  July,  1854,  when  the  fore- 
closure was  to  take  effect,  the  debt,  interest  and 
costs,  due  to  the  complainant,  would  amount 
to  $65,356.52. 

On  the  7th  of  March,  1854.  the  tenth  day 
after  the  entry  of  the  above  decree,  the  d«- 
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fendants  prayed  an  appeal,  and  the  following 
order  was  made  by  the  court : 

"On  thia  day  came  (he  defendants,  by  their 
counsel,  and  prayed  an  appeal  to  the  next  term 
of  the  Supreme  Court  of  the  United  States,  to 
be  held  in  Washington  City  on- the  1st  Monday 
in  Decemlwrnext,  from  the  decree  of  the  court 
rendered  in  favor  of'  complainants  against  de- 
fendants; and  to  them  it  is  granted,  upon  con- 
dition that  the  defendants  enter  into  a  good  and 
*8ufScient  bond,  with  good  and  Buffl-r*I37 
cient  surety  in  the  penal  sum  of  |I9,000,  con- 
ditioned that  they  prosecute  their  appeal  with 
effect,  and  answer  all  damages  ana  coats,  if 
tbey  fail  to  make  their  plea  good.  And  there- 
upon the  defendants,  in  open  court,  tendered  a 
bond  with  L.  C.  Stanley,  Patrick  Perry,  and 
William  H.  Clark,  as  sureties  in  the  sum  of 
$10,000,  and  the  court  having  inspected  the 
bond,  and  being  satisfied  it  is  in  conformity  to 
law,  and  the  order  of  the  court  herein,  and 
that  the  sureties  are  good  and  sufficient,  it  is 
now  ordered  that  the  bond  be  approved  and 
liled.  It  is  ordere<1  to  be  entered  that  the  bond 
of  appeal  taken  and  tiled  in  this  cause  operates 
as  a  supenedeas  to  the  decree  of  the  court." 

On  the  same  day  the  appeal  bond  referred 
to  in  the  onier  was  filed.  The  complainant  ob- 
jected to  the  bond  being  received  to  supersede 
or  stay  the  decree,  because  the  penalty  was 
much  less  than  the  amount  of  the  decree,  and 
was  wholly  insufficient,  but  this  objection  was 
overruled. 

On  the  11th  of  March.  1854,  notice  was  given 
to  the  defendants  and  their  counsel  that  the  pres- 
ent motion  would  be  made,  and  this  notice,  with 
the  acknowledgment  of  service,  is  herewith  tiled. 

This  motion  is  similar  to  that  presented  to 
this  court  in  the  case  of  Cat  lett  y.  Brodie.  9 
Wheat.,  653.  The  Act  of  March  8,  1808, 
adopts  in  appeals  the  same  rules  that  are  ap- 
plied to  writs  of  error  {The  San  Pedi-o,  3 
Wheat.,  183),  and  the  32d  section  of  the  Judi- 
ciary Act  provides  that  "  every  justice  or  judge 
signing  a  citation  or  writ  of  error  as  aforesaid, 
shall  take  good  and  sufficient  security  lhat  the 
plaintiff  in  error  shall  prosecute  his  writ  to  ef- . 
feet,  and  answer  all  damages  and  costs,  if  he 
fails  to  make  his  plea  good."  In  the  case  a)iove 
cited,  it  is  said:  "  It  has  been  supposed  at  the 
argument  that  the  Act  meant  only  to  provide 
for  such  damages  and  costs  as  the  court  should 
adjudge  for  the  delay.  But  our  opinion  is, 
that  this  iti  not  the  true  interpretation  of  the 
language.  The  word  '  damages '  ia  here  used, 
not  as  descriptive  of  the  naiure  of  the  claim 
upon  which  the  original  Judgment  is  founded, 
but  as  descriptive  of  the  indemnity  which  the 
defendant  i':  enlilled  to.  if  the  judgment  is  af- 
lii-med.  Whatever  losses  he  may  sustain  by 
the  judgment's  not  being  satisfied  and  paid, 
after  the  affirmance,  these  are  the  damages 
which  he  has  sustained,  and  for  which  the 
bond  ought  to  give  good  and  sufficient  security. 
Upon  any  suit  brought  on  such  bond,  it  fol- 
lows, of  course,  that  the  obligors  are  at  lilierr 
to  show  that  no  damages  have  been  sustained, 
or  partial  damages  only,  and  for  such  amount 
on^  is  the  obligee  enlilled  to  judgment." 

This  language  applies  to  the  present  case. 

It  was,  however,  urged  wilh  success  in  the 
District  Court,  *that  inasmuch  as  the  r*138 
I  receiver  had  given  two  bonds,  each  tn  the  pen- 
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ally  of  $20,000,  for  the  faithful  diKcbarge  of 
bis  duties,  and  as  the  mortgaf^ed  slavea  were  Id 
the  {losflesfiion  of  hirers,  who  bad  also  giveo 
bonds  in  the  joint  penalty  of  fSO.OOO,  for  the 
safe  keeping  and  delivery  of  such  slaves,  the 
complainant  bad  no  right  to  require  any  further 
KecuritT  from  the  defendantH  than  sufficient  lo 
cover  the  special  damai^es  which  might  I>e  im- 
po}«'d  by  this  court  for  delay.  This  conclusion 
IS  directly  opposed  to  the  reasoninir  of  the 
court  io  GautU  v.  Brodie.  It  is  evident  that, 
□otwitfastanding  the  bonds  given  by  the  re- 
ceiver and  the  hirers,  the  complainant  is  ex- 
potted  by  the  appeal  to  the  danger  of  losing  the 
whole  of  the  debt.  The  sureties  on  these 
bonds  may  become  insolvent;  the  money  inthe 
hands  of  the  receiver  may  be  squandered;  the 
slaves  may  die  or  run  away.  And  In  the  lan- 
guage of  the  court:  whatever  losses  the  com- 
plainant may  aualain,  these  are  the  damages 
which  he  has  sustained,  and  for  which  the  bond 
ought  to  give  good  and  sufficient  security.  In- 
deed, if  tixe  construction  put  upon  the  Act  by 
this  court  is  applicable  la  any  case,  it  must  be 
in  all,  and  no  special  circumstances  can  con- 
stitute an  exception. 

It  may  be  objected  tb^  this  moUon  cannot 
be  eniertained,  at  this  time,  because  the  appeal 
has  been  taken  t6  the  next  regular  term.  But 
neillier  the  Acts  of  Congress  which  regulate 
practice  in  the  court,  nor  the  rules  adopted  for 
its  government,  imply  that  a  motion  of  IhLs 
kinu  cannot  be  made  before  the  cause  is  re- 
quired to  be  docketed.  On  the  contrary,  it  is  a 
well-established  principle,  that  at  the  mmnentof 
the  appeal,  and  that  act  alone,  the  cause  is 
vinuany  removed  to  this  court;  and  the  juris- 
diction thus  vested  may,  of  course,  be  exercised 
generally.  (WyUe  v.  Qae,  14  How.,  1.)  Every 
consideration  would  seem  to  induce  tbe  action 
of  tbe  court  on  motions  of  this  character — the 
urgency  of  the  case — tbe  injury  sustained  by 
the  appellee — the  delay  of  Justice — the  danger 
of  renewed  and  veiaUous  appeals;  and  in  a'o 
instance  can  stronger  reasons  be  offered  than 
in  this,  where  the  amount  of  the  appeal  bond 
is  but  $10,000,  and  tbe  debt  is  $65,000;  and 
where  the  decree  from  which  the  new  appeal 
is  prayed,  is  in  exact  conformity  with  the 
former  mandate  of  this  court. 

But  if  there  would  be  any  objection  to  the 
iliamissal  of  the  appeal  at  this  time,  there  can 
be  none  to  the  award  of  a  nroeedendo  to  the 
court  below,  to  enforce  the  decree  by  the  issu- 
ance of  an  order  of  sale.  The  District  Court 
has  directed  the  stay  of  all  proceedings;  and  if 
such  a  result  was  not  the  lawful  consequence 
of  the  appeal,  this  court  must  be  competent  to 
require  the  execution  of  what  is,  in  fact,  noth- 
ing but  Its  own  decree. 

139*]    *Mr.  Jvttiee  M*Lean  delivered  the 

opinion  of  the  court: 

This  is  an  appeal  from  the  District  Court  of 
Texas,  and  a  motion  is  made  to  dismiss  it,  on 
the  ground  that  security  has  been  given  in  the 
Huni  of  $10,000  only,  when  the  sum  decreed  to 
be  paid  was  $65,000.  And  a  proasdm^  is 
prayed,  commanding  tbe  District  Court  lo  ex- 
ecute the  decree. 

Kotice  of  this  motion  was  acknowledged  by 
the  counsel  for  the  appellant  tbe  1 1th  of  March, 
1K54. 
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As  the  appeal  was  taken  since  the  commewc- 
ment  of  the  present  term,  tbe  appellant  is  not 
bound  lo  tile  the  record  until  tbe  next  term. 

By  the  decree  in  the  District  Court  a  mort- 
gage on  a  large  number  of  staveft,  to  secure  tbe 
payment  of  a  debt  due  to  the  Union  Bank  of 
Louisiana,  wan  foreclosed.  A  receiver  having 
been  previously  appointed,  who  hired  out  the 
slaves  and  received  thi^  hire,  he  was  directed 
by  the  decree  to  pay  to  the  Bank  the  turn  of 
$35,829.39,  moneys  in  his  hands,  and  that  the 
residue  of  the  money  due,  amounting  to  tbe 
sum  of  $S9.>j77.1S,  should  be  paid  on  theflnt 
day  of  July  next,  and  if  not  so  paid,  that  the 
slaves  should  be  seized  and  sold. 

On  the  7th  of  March,  1854,  the  tenth  day 
after  tbe  decree  was  entered,  the  defendants 
prayed  an  appeal,  which  was  granted,  and  on 
the  same  day  a  bond  was  given  in  the  penal 
sum  of  $10,000  as  required  by  the  court 

As  tbe  appeal  has  not  been  regularly  entered 
on  the  docket,  and  as  the  appellant  Is  not  bound 
to  enter  it  until  next  term,  a  motion  to  dismiM 
it  cannot  be  entertained.  But  as  the  record  u 
before  us,  which  states  the  facts  on  which  the 
motion  is  founded,  the  court  will  suggest  tli^ 
views  of  the  law,  in  r^pad  to  an  important 
point  of  practice. 

The  Act  of  1803  places  appeals  in  chanceiy 
on  the  same  footing  as  writs  of  error.  And  in 
the  case  of  Ca^t  v.  Brodte,  9  Wheat..  553,  this 
court  held,  that  security  must  be  given  on  t 
writ  of  error,  to  operate  as  a  mpersedeat  for  tbe 
amount  of  the  judgment.  By  the  Act  of  IShtb 
December,  1794,  when  a  stay  of  execution  is 
nut  desired,  security  shall  be  given  only  to  an- 
swer costs. 

A  motion  was  made,  in  the  District  Court, 
to  dismiss  the  allowance  of  tiie  appeal,  on  the 
ground  that  security  in  the  amount  of  the  decree 
hail  not  been  ^ven.  This  was  opposed  by  the 
counsel  for  the  appellant,  and  it  was  allied, 
as  the  receiver  had  given  two  bonds,  each  in 
the  penahv  of  $'^,000,  for  the  faiibfnl  dl» 
charge  of  his  duties,  and  as  the  *mort-  [*140 
gaged  slaves  wore  In  possession  of  persona  who 
had  hired  them,  who  had  given  bonds  in  tbe 
Joint  penally  of  $80,000.  for  tbe  safe  keeping 
and  delivery  of  the  slaves,  that  no  furtlKr 
security,  under  the  statute,  ought  to  he  required 
lo  entitle  the  appellant  lo  a  mperaetteat  against 
the  decree.   The  court  overruled  tbe  motion. 

The  deddon  of  this  court,  in  the  case  abore 
cited,  won,  that  the  words  of  the  Act,  "suffi- 
cient security  that  tlie  plaintiflF  in  error  shall 
prosecute  his  writ  to  effect,  and  answer  all 
damages  and  costs.  If  he  fails  to  make  his  pka 
good,  do  not  refer  to  "the  naiureof  tbeclaim 
upon  which  the  ori^al  Judgment  U  foondedt 
but  that  they  are  descriptive  of  tbe  indmnity 
which  the  defendant  is  entitled  to,  if  the  judg' 
ment  be  affirmed,"  And  the  court  further  say. 
"whatever  losses  he,  tbe  defendant  in  error, 
may  sustain  by  tbe  judgment  not  being  taXi^ 
fied  and  paid  after  the  affirmance,  these  are  the 
damage  which  he  has  sustained,  and  for  vliicfa 
the  bond  ought  to  giv*  good  and  snffldent 
security." 

If  this  construction  of  the  statute  be  adbemJ 
to,  the  amount  of  the  bond  given  on  tbe  appeal 
must  be  the  amount  of  the  judgment  ordecree. 
There  is  no  discretion  to  be  exercised  by  tbe 
Judge  taking  the  bond,  where  the  appeal  or  writ 
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of  error  is  to  operate  88  a  supertedeaa.  Thb  rule 
.was  establiahed  in  1817,  and  it  has  beeo  ad- 
hered to  ever  since. 

The  hardship  of  this  rule,  on  the  appellant, 
is  more  imagioary  than  real.  Suppose  the  ap- 
pellant bad  given  ample  personal  sccuriiy  on 
the  original  obligation  for  the  payment  of  the 
money,  and  the  sureties  were  sued  wilh  the 

Erincfpal,  would  they  be  excused  from  giving 
nil  on  an  appeal  or  writ  of  error,  as  the  Act 
requires?  And  bow  does  Buch  a  case  differ 
from  the  one  before  ua,  where  mortgage  baa 
been  given  on  personal  property? 

If  tike  receiver  has  given  security,  in  (40,000, 
faithfully  to  pay  over  the  money  m  his  hands; 
and  if  those  persons  who  employed  the  slaves 
have  given  bond  is  $80,000,  for  the  safe  keep- 
ing and  deliveiy  of  tbera,  and  the  sureties  are 
good,  the  appellant  can  have  no  difficulty  in 
giving  the  security  on  his  appeal,  to  the  amount 
of  the  decree  in  the  District  Court.  It  is  true 
the  property  is  taken  out  of  hia  possession  and 
a>ntro],  but  it  is  in  possession  of  persons  who 
gave  bonds  for  his  safe  keeping  and  delivery 
when  required,  a  part  of  it  in  payment  of  the 
decree,  and  the  residue  to  be  sold  in  siiiisfac- 
lion  of  the  balance  of  the  decree.  In  iliia  con- 
dition of  the  property,  if  the  transaction  be 
bona  fide  (and  it  must  be  presumed  to  be  fair, 
as  the  arrangement  was  made  under  the  order 
of  the  court),  the  responsibility  on  the  appeal 
14 1*]  brad  can  be  little  *more  than  nominal. 
The  state  of  the  property  affords  more  safety 
to  the  security  on  the  appeal  bond  than  if  the 
property  and  monev  were  in  possession  of  the 
appellants,  and  under  their  control.  A  double 
morlgage  is  on  the  property,  that  it  sliall  be 
faitbfully applied  to  the  payment  of  thedecree. 

The  appeal  is  for  the  benefit  of  the  appellant. 
A  decree  in  the  District  Court  has  been  entered 
against  him,  and  there  is.  in  the  custody  of 
the  law,  a  sufficient  amount  of  money  and 
property  to  pay  the  amount  decreed.  An  ap- 
peal suspends  the  payment  some  one  or  two 
yeriDi,  and  as  this  is  done  for  the  Iteuefil  of  the 
appellants,  and  at  their  instance,  is  it  not  equita- 
ble that  the  risic'  should  he  orovlded  for  by 
tbem?  The  law  has  so  decided,  by  requiring 
security  to  be  given  to  the  amount  of  the  de- 
cree, without  reference  to  the  nature  of  the 
suit.  The  provision  of  the  Act,  as  construed 
by  this  court,  is  not  a  matter  over  which  the 
court  can  exercise  a  discretion.  The  language 
\i  mandatory,  and  must  be  complied  with.  We 
can  know  nothing  of  the  responsibility  of  the 
receiver  or  of  the  hirers  of  the  slaves,  nor  is  it 
prrtper  that  we  shouid  in<^uire  into  their  circum- 
stances and  the  n-Bponsibility  of  the  sureties, 
with  the  view  of  subotituting  them  for  the  sC' 
ciiriry  on  the  appeal,  which  the  law  requires. 
Pur  the  reasonti  stated,  the  court  cannot  dis- 
the  appeal,  nor  award  a  pnweden4o.  A 
more  appropriate  remedy  would  seem  to  be  a 
rule  on  the  District  Judee,  to  show  cause  why 
s  fflondamui  should  notM  Issued ;  but  this  can 
be  done  only  on  motion. 

Mr.  Justice  Catron : 

The  case  was  decided  in  the  District  Court, 
in  March  last,  and  during  the  present  term  of 
this  court,  and  an  appeal  taken  to  our  next 
term;  consequently  the  cause  is  not  here,  nor 
bHve  we  any  power  to  dismiss  it.   The  m6tion 
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to  dismiss  must  therefore  be  overruled.  But  I 
do  not  agree  to  the  opinion  expressed  by  a  ma- 
jority of  ray  brother  judges,  advising  the  ap- 

JBllees  what  course  to  pursue  against  the  District 
udge.  First.  Because  wc  have  no  case  before 
us  authoiizing  such  an  expression  of  opinion ; 
and  I  am  opposed  to  a  mere  dictum  attempting 
to  settle  so  grave  a  matter  of  practice.  And 
Second.  Hy  opinion  is  that  the  statute  referred 
to  does  not  govern  a  case  of  equity,  where  prop- 
erty is  pursued  under  a  mortgage,  ana  the 
mortgaged  property,  at  the  complainant's  in- 
stance, has  been  taken  into  the  hands  of  the 
court,  and  so  remains  at  the  time  of  the  appeal. 

If  the  property,  from  its  perishable  nature, 
had  been  by  inteiiocutory  decree  converted  Into 
money,  and  this  was  in  court,  *lhen,  I  [*142 
think,  no  security  to  cover  its  contineent  loss 
should  be  required;  and  here  $25,000  has  been 
earned,  previous  to  the  suit,  by  the  mortgaged 
slaves,  and  is  in  court. 

That  this  mortgagor  Is  stripped  of  his  prop- 
erty, and  cannot  give  security  for  so  large  an 
amount,  is  manifest,  and  to  construe  the  Act  of 
Congress  as  If  this  was  a  simple  judgment  at 
law,  would  operate  most  harshly. 

8.  C.-17  How.,  m. 

Wall.,fl9:  M  Wall.. 420. 480  ;  21Wall.»:  IDtlL.m; 
B  Blatchf,,  88;  1  Woods.  U. 


CHARLES  DAVENPORT  kt  al.,  Heire  of 
John  Datrkfort,  Deceased, 
t. 

P.  FLETCHER  et  al. 

When  writ  of  error  wUt  be  dimnimod. 

1.  Where  the  Judgment  Is  not  properly  deserflied 
In  the  writ  of  error; 

2.  Where  the  txmd  Is  riven  to  a  person  who  Is  not 
a  party  to  the  Judgmeot ; 

8.  Where  the  oltatioo  Issued  Is  Issued  to  a  penon 
who  Is  not  a  party ;  the  writ  of  error  will  be  dis- 
missed on  motion. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 

It  will  be  nccessaiT  lo  slate  only  the  judg- 
ment, and  such  of  the  other  subsequent  pro- 
ceedings as  gave  rise  to  the  motion  to  dismiss, 
and  the  judgment  of  the  court  thereon. 

On  the  28d  of  June,  1848,  the  Circuit  Court 
pronounced  a  judgment,  which  is  thus  recited 
in  the  writ  of  possession,  which  was  issued  on 
the  31st  of  July.  1848. 

Whereas  Feliciie  Fletcher.  M'aria  Antonio 
Fletcher,  Augustine  Cuesta.  Javlera  Cucsta, 
and  Felicite  (.'uesta  y  Fletcher,  complainants, 
against  Charles  Davenport,  Erasmus  A.  Ellis, 
Margaret  Davenport,  wife  of  I*eter  McKittrick ; 
John  Phellip,  Edgar  Davenport,  and  Elizabeth 
Davenport,  wife  of  Celestine  Haxent,  deceased, 
heirs  of  John  Davenport,  deceased,  defeodantH, 
j  on  the  sad  day  of  June,  A.  D.  1848,  by  the 
{ judgment  of  the  Circuit  Court  of  tlie  United 
I  States  for  the  Fifth  arcuit  and  Disbict  of 
I  Louisiana,  &c..  &c..  &c. 
I    Tlie  petition  for  the  writ  of  error  was  in  tlui 
'  names  of  the  above  defendants,  and  allegcid 
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further,  that  since  said  final  judgment  the 
original  plaintiffs  in  the  petition  named,  had 
parted  with  tbeir  Interest  in  the  said  jtidgment 
to  Charles  McMicken,  a  citizen  of  the  State  of 
Ohio,  and  he  hath  been  subrogated  to  the  riglita 
of  the  plaintiffs  in  the  case,  as  doth  appear  by 
the  record  in  this  cause.  The  petition  then 
prayed  that  the  "original  plaintiffs  herein,  as 
well  also  as  the  said  Charles  McMicken.  may 
be  made  parties  hereto  and  duly  cited,"  Ac., 
Ac.  Ac  ^ 
143*]     *The  writ  of  error  began  as  follows : 

Because,  in  the  record  and  p^eedings.  as 
also  in  the  rendition  of  the  judgment  of  a  plea 
which  is  in  the  said  Circuit  Court  tiefore  you, 
or  some  of  you.  between  F.  Fletcher  et  oi.,and 
Charles  Davenport  ti  al.,  heirs  of  John  Daven- 
port, deceased,  a  manifest  error  bath  happened 
to  the  great  damage  of  the  said  Charles  Daven- 
port  et  al..  heirs  of  John  Davenport,  deceased, 
as  by  their  complaint  appears.  iSC,  Ac.,  &c. 

Citations  were  iMiued  by  Fellcite  Cuesta  y 
Fletcher,  wife  of  Jose  Detadario  Harravo;  to 
AuguMine  Cuesta;  to  Javiera  Cueata;  to  Haria 
Antonia  Fletcher,  otherwise  called  Maria  Ao- 
tonia  Fletcher  Hipp:  to  Felicite  Fletcher, 
otherwise  called  Felicite  Fletcher  Hipp;  and 
to  Charles  McMicken. 

The  bond  was  ^ven  by  a  portion  only  of  the 

Slainiiffs  in  error,  and  excitislTely  to  Charles 
[cMicken, 

On  the  12th  of  December,  1853.  Mr.  Peria, 
on  behalf  of  the  defendants  in  error,  moved  to 
dismiss  the  writ  of  error  for  several  reasons, 
amongst  which  were  the  two  foUowing,  which 
are  the  only  ones  necessary  now  to  be  men- 
tioned ; 

1st.  That  there  is  a  misjoinder  of  the  defend- 
ants in  error,  in  adding  Charles  McMicken  in 
the  petition  for  writ  of  error,  whereas  the  name 
nf  the  said  McMicken  does  not  appear  as  a  party 
in  the  record. 

Sd.  That  there  is  a  variance  between  the  peti- 
tion for  the  writ  of  error  and  the  writ  itself,  in 
this,  that  the  writ  does  not  contain  the  same 
number  of  defendants  as  the  petition,  omitting 
alt  the  six  names  rantatned  in  the  petition  ex- 
cept that  of  Charles  Davenport.  And  there  is 
also  a  variance  between  the  petition  and  cita- 
tion, and  Iwtween  the  writ  and  citation,  in  this, 
that  the  each  citation  does  not  contain  the  name 
of  but  one  of  the  defendants  in  error. 

On  the  6th  of  January.  1854.  Mr.  Duncan, 
on  behalf  of  the  plaintiffs  in  error,  filed  an  affi- 
davit sugireftinir  a  diminution  of  the  record, 
and  obtained  a  CCT-fti^rart,  the  return  of  which 
was  as  follows: 

"  F.  Flktcheh  et  al.  ) 

«.  V    No.  1830. 

John  Datenfort's  Heirs.  ) 

On  the  Joint  mo'ion  of  F.  Perin,  of  counsel 
for  the  plaintiffs  in  the  above  suit,  and  of  8.  8. 
Prentinn,  of  counsel  for  Charles  McMicken,  and 
on  exhibiting  to  the  court  an  authentic  act  of 
transfer  of  the  judgment  rendered  in  this  case, 
from  said  plaintiffs  to  said  Charles  McMicken, 
dated  October  19th,  1648.  and  filed  in  the  office 
nf  h.  T.  Caire,  ootiuy  public  of  the  City  of 
New  Orleans:  Itlsordered  by  the  court,  that  the 
f>aid  judgment  sbntt  stand  transferred  on  the 
144*]  records  of  this  court,  as  it  is*in  said  act 
of  transfer,  and  that  all  subsequent  proceed- 
ings in  this  case  rektiag  to  the  said  JtidgmeDt. 
880 


shall  be  conducted  and  carried  on  in  the  name 
of  the  original  plaintiffs,  for  the  use  and  bene- 
fit of  the  said  Charles  McMicken,  and  bis' 
expense." 

All  which  is  now  certified  to  the  honorable 
the  Supreme  Court  of  the  United  States,  in 
obedience  to  the  mandate  herewith  relumed. 

Witness  roy  hand,  and  the  seal  of  said  coart, 
at  New  Orleana,  Louisiana,  thii  1st  March,  A. 
D.  1854. 

[8KAL.]  J.  W.  OURUCT,  ClcA. 

The  motion  to  dismiss  was  argued  by  J/r. 
Peria  for  the  defendants  in  error,  and  \sf 
Metftrs.  Dnncan  and  Coxe  for  the  plaintiff 

in  error. 

Mr.  Juttiee  MeZ«eau  delivered  the  oplnioB 

of  the  court: 
A  motion  has  been  made  for  a  dismissal  of 

this  cause. 

1.  Because  the  judgment  is  not  properly  de- 
scribed in  the  writ  of  error. 

2.  Because  the  bond  iagtven  to  aperstmwbo 

is  not  a  party  to  the  judgment. 

8.  Because  the  citation  issued  fs  issued  to  s 
person  who  is  not  a  party. 

The  objections  are  all  founded  in  fact,  and 
upon  the  authority  of  Samuel  Smyth  v.  Stradar, 
Penne  ACo..\2  How.,  827. 

Tke  eate  i»  ditmitaed,  with  leave,  honaer,  kt 
the  eountelfor  the  plaintife  to  move  for  iu 
ttatement  during  Oiepretent  term. 

Cfted-9  WaU..  246;  11  Wall.,  88;  90  Wall.,  US:  I 

Saw;.,  ilO. 


JAMES  ADAMS,  Executor  of  Thohas  Law, 
Deceased,  and  HENRY  HAT.  Adnumi- 
trator  of  Edmund  and  Thomab  I«&ir, 
pellanU,  ^ 

JOSEPH  E.  LAW,  by  his  next  frleiid.  Habt 

Robin  BON. 

Appeal  bond  cu  supersedeas — motiim  for  afm 
to  ditrnia  appeal  for  vant  of  proper  noMMf 

of  parties — denied. 

In  order  to  act  as  a  gupem^deaa  upon  a  decree  Id 
ohancery,  the  appenl  t>ond  must  t>e  filed  withlo t«o 
days  after  the  I'endltinD  of  the  decree.  In  tbe  prev- 
ent case,  where  the  Imnd  was  not  flird  in  time,  a 
motfon  tnr  a  aiiperaederu  la  not  euatalned  by  luS- 
clent  renB(ins.and  consequently  muBt'tienTerruled. 

So,  nlan,  a  muilon  is  overruled  to  dlamlflS  tbe  ap- 
peal. upoD  the  ffroiiDd  that  tbe  real  partteslotM 
case  were  not  made  iiartles  to  tbe  appeal.  Tbt 
error  Is  a  mere  derloal  omission  of  oenaln  worts. 

THIS  was  an  appeal  from  the  Circuit  Coot 
of  the  United  States  for  the  District  of 

Columbia. 

Two  motions  were  made  In  respect  to  it.  One 
by  Mr.  Coze.  *to  dismiss  the  appeal.  f*l4fi 
and  issue  a  procedendo,  and  tbe  other  ay  Mr. 
Lawrence,  on  behalf  of  the  appellants,  for  t 
writ  of  mpenedea*,  directed  to  the  court  be- 
low, for  the  purpose  of  staying  the  execution 
of  the  decree. 

Mr.  Coxe*!  motion  was  as  follows; 

It  is  now  moved  by  Richard  8.  Coxe,  so- 
licitor of  Lloyd  N.  Rosers,  sdminislrattH-  of 
Efizabeth  P.  C.  Law,  deceued.  and  Edmaad 
Law'Rogm  and  Eleaaore  A.  R(^^  sundv 
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ing  cliildri'D  of  Lloyd  X.  Rogers  nnd  EHzabclh 
P.  C.  Law,  his  wife,  and  of  the  representalire 
of  William  Blaoe,  deceased,  that  this  appeal  be 
dismlsned. 

1.  There  is  m>  cabe  as  above  entitled,  and 
the  real  parties  interested  In  the  case  of  which  a 
record  is  fiied.are  not  made  parties  to  this  appeal, 
namely:  the  said  Lloyd  N.  Rogers,  adminls- 
tnUor.  Ac.,  Edmund  Law  Rogers  and  Eleanare 
A.  Rogers,  and  the  executors  of  William 
Blane,  ID  whose  favor  the  decree  of  the  Circuit 
Court  appears  to  have  been  made. 

8.  That  it  appearing  from  the  cerUflcate  of 
the  clerfc  of  aald  Circuit  Court,  that  an  appeal 
was  duly  prayed  bv  said  appellants,  from  the 
decree  entered  in  tnis  cause,  and  ttiat  it  was 
duty  allowed,  and  an  appeal  bond.  In  the  penal 
sum  of  $200,  approved  9rh  December,  1858,  is 
the  only  appeal  bond  Sled  in  the  case,  and 
such  bond  does  not  appear  to  have  been  given 
to  ttie  party  defendant,  in  the  above  entitled 
case. 

And  upon  the  facts  appearing  in  ttie  certificate 
of  the  clerk  of  said  Circuit  Court,  that  no  good 
and  sufficient  appeal  bond  has  been  filed,  so  as 
by  law  to  operate  aaampfirtetUat. 

And  whereas  it  also  appears  as  aforesaid, 
that  the  said  James  Adams,  trustee,  is  and  has 
been  in  contempt,  in  consequence  of  bis  neg- 
lect and  omission  to  perform  and  obey  the  order 
of  said  Circuit  Court  made  on  the  18th  Decem- 
ber, 1852;  and  that  said  circuit  Court  has 
omitted  and  neglected  to  enforce  said  order  and 
de<:ree  against  the  said  James  Adams,  trustee 
as  aforesaid;  it  is  now  further  moved  by  said 
solicitor,  that  a  writ  of  procedendo  do  issue  from 
this  court,  to  be  directed  to  the  said  Circuit 
Court,  directing  and  commanding  said  court  to 
proceed  forthwith  to  enforce,  by  appropriate 
[MYMces,  the  said  order  and  decree  of  said  Cir- 
cuit Court. 

Jfr.  Lawrence**  motion  was  as  follows: 

The  appellants  in  this  case,  by  their  counsel, 
respectfully  submit  to  this  court. 

That  in  consequence  of  a  mistake  and  sur- 

ftrise,  the  facts  in  regard  to  which  fully  appear 
n  the  affidavits  herewith  filed,  thev  failed  to 
Ale  a  tHpenedeat  bond  within  ten  days  after  the 
final  decree  was  entered  therein  in  the  Circuit 
146*]  Court;  that  the  fund  "in  controversy  is 
DOW  in  the  bands  of  the  trustee  appointed  by  the 
said  court,  and  securely  invested,  to  the  satis- 
faction of  all  the  parties  to  said  cause;  that  tbe 
said  appcllauts  have  offered  In  the  said  court 
to  give  t)ODd  in  double  the  amount  of  the  sums 
decreed  to  be  paid ;  tliat  the  parties  to  whom 
the  said  moneys  have  been  decreed  to  be  paid 
reside  out  of  tbe  said  District  of  Columbia,  and 
the  Circuit  Court  has  refused  to  grant  ihetttper- 
udea*  on  application  formally  made  in  that 
court  for  that  purpose,  and  thereupon  they 
move  this  Honorable  Court  for  a  writ  of  mper- 
Md«a$  to  the  Circuit  Court  of  the  District  of 
Columbia,  to  stay  execution  of  the  decree  here* 
tofore  rendered  by  the  said  court  in  this  cause, 
and  from  which  an  appeal  tiath  been  prayed 
to  this  court,  on  such  terms  as  to  your  Honors 
may  seem  meet. 

These  motions  were  argued  by  Meatn.  May 
and  Bradley  in  support  of  the  motion  of  Mr. 
Lawrence  for  a  ntperaedeaa,  and  by  Memit. 
Com  and  Cbr^  fn  support  of  Mr.  Gwti  mo- 
tion  to  dismiss  the  appeal. 

Hgir^Bp  16.  U.  &.  Book  14, 


The  facts  are  stated  in  tbe  opinion  of  the 
court. 

MeM»T$.  TB.m.y  and  Bradley  contended— 

1.  That  this  court  has  power  to  interfere.  In 
HardMtan  v,  Anderton,  4  How.,  640.  there  was 
a  neglect  of  the  clerk.  Here  there  was  no  neg- 
lect, but  the  hearing  below  was  irregular,  and 
a  surprise  upon  Mr.  May,  who  had  no  solicitor 
in  court.  When  set  down  forbearing,  the  case 
ouKht  to  have  been  put  on  tbe  order  book. 

2.  The  hearing  was  irregular.  Tbe  case  ought 
not  to  have  come  on  until  the  next  term.  (Md. 
Ch.  Pr.,  113.) 

8.  If  the  money  is  paid  according  to  the  de- 
cree, it  will  go  beyond  the  Jurisdiction  of  the 
court,  and  may  be  lost.  In  such  a  case,  the 
court  will  interfere.  (6  Harr.  &  Johns..  888  ;  8 
Dan.  Ch.  Pr,  1611.)  We  offer  to  submittoany 
terms  which  the  court  may  direct. 

Meura.  Coze  and  Carlyle  contended  that 
tbe  appeal  should  be  dismissed.  The  case  arose 
upon  marriage  settlements,  and  was  referred  to 
the  auditor.  It  was  then  set  doi^n  for  hearing 
by  consent.  Maryland  Chancery  Practice  had 
nothing  to  do  with  the  case.  Adams  had  $61, • 
000,  in  his  hands  tiince  June  twelve  month. 
He  has  onlygiven  bond  as  executor,  and  not 
as  trustee.  We  obtained  a  rule  upon  him  to 
show  cause  why  he  should  not  pi^  over  the 
money,  and  that  question  Is  not  decided  to  this 
day. 

Mr  Juttiee  McLean  delivered  tbe  opinion  of 
the  court; 

This  is  an  appeal  in  chancery,  from  tbe  de- 
cree of  the  (»rouit  Court  for  Uie  District  of 
Columbia. 

*A  motion  is  made  by  the  appellant's  [*147 
counsel  for  a  »upertedea$,  on  the  ground  that 
the  hearing  of  tbe  case  in  the  Circuit  Court  was 
brought  on  irregularly,  and  the  decree  entered 
in  the  at^sence  of  the  principal  counsel  for  the 
defendants  below ;  that  by  reason  of  this,  an  ap- 
peal bond  was  not  filed  within  ten  days  from 
the  allowance  of  the  appeiU. 

Mr.  May,  who  makes  this  motion,  states  tliat 
he  is  the  administrator  of  the  estate  of  Thomas 
and  Edmund  Law,  children  of  John  Law,  who 
In  their  lifetime  were  parties  to  the  suit;  and 
that  he  intended  to  appeal  from  the  decree  of 
the  Circuit  Court,  if  against  him ;  that  he  had 
DO  notice  of  the  cause  bdng  set  for  hearing; 
that  be  left  the  United  States  on  public  bum- 
nees,  and  was  absent  several  months;  that  on 
bfa  return  he  learned  that  a  final  decree  had 
been  entered  ag^nst  him,  and  that  he  had  an- 
thorized  no  one  to  consent  to  tbe  hearing  of  the 
cause  out  of  its  regular  course. 

It  appeara  tbat  two  other  counsel  who  ap- 
peared for  other  defendants,  consented  to  the 
hearing  in  order  that  the  cause  might  be  taken 
to  the  Supreme  Court,  for  ultimate  decision; 
and  these  counsel  understood  the  cause  was  to 
be  appealed  to  the  Supreme  Court  1^  consent, 
and  that  security  for  the  money  decreed  to  be 
paid  would  not  be  required.  But  both  of  these 
gentlemen  state,  in  giving  their  assent  to  the 
hearing,  they  did  not  represent  Hr.  Hay,  not 
being  authorized  to  do  so. 

The  suit  in  the  Circuit  Court  was  entitled, 
"Joteph  B.  Lata,  ha  hit  next  friend.  Mary  Bob- 
ituon,  T.  2%0BUM  Late  etei.,  and  Jame*  Adamt 
executor  of  Thomas  Law."  The  controversy 
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arose  under  the  will  of  Thomas  Law,  deceased, 
and  among  other  things  the  court  decreed  that 
Jnmra  Adams,  the  trustee  in  the  cause,  who  had 

»M)ld  certain  property  under  the  order  of  the 
court  and  had  the  proceeds  in  his  hands,  ex- 
eeedinp;  the  sum  of  $61,000,  should  pay  over 
the  money  to  the  persons  named  in  the  decree, 
as  entitled  to  the  same.  This  decree  was  en- 
tered the  18lh  day  of  December,  1852;  and  an 
appeal  to  IheSuprerae  Court  of  the  United  States 
was  prayed  on  the  same  day.  An  appeal  bond, 
in  the  sum  of  $300,  was  filed  the  0th  of  Decem- 
ber. 1858. 

The  twenty-third  section  of  the  Act  of  1789 
provides,  "  that  a  writ  of  error  shall  be  a  au- 
pertitdeas,  and  stay  execution  in  cases  only 
where  the  writ  of  error  is  served  by  a  copy 
tli6reof  being  lodged  for  the  adverse  party  in 
tlie  clerk's  office  where  the  record  remains,  with 
in  ten  days,  Sundays  exclusive,  after  rendering 
the  Judgment  or  passing  the  decree  complained 
of,  UDtiT  Uie  expiration  of  which  term  of  ten 
diiys  ihe  exejiution  shall  not  issue  in  any  case 
wliere  a  writ  of  error  may  be  a  guperaedeoi.  By 
tlu!  second  section  of  the  Act  of  March  8, 1808, 
148*]  appeals  are  "declared  to  be  "  subject  to 
the  same  rules,  regulations  and  resulctloos  as  are 
prescribed  in  law  in  case  of  writs  of  error." 

Under  this  provlrion  an  appeal  In  dianoery 
must  be  perfected,  by  giving  an  appeal  bond 
within  the  ten  days,  to  act  as  a  mper«ede<u.  In 
Wallen  v.  WiUiams,  7  Cranch,  278.  the  court 
refused  to  quash  an  execution  issued  by  the 
court  below  to  enforce  its  decree,  pencQng  a 
writ  of  error,  as  the  writ  was  not  a  tuperaeokas 
to  the  decree.  In  The  Dot  Eermmos,  10  Wheat. , 
3H,  where  the  appeal  was  prayed  within  the 
Ave  years  limitation,  the  appeal  bond  being  ac- 
cepted by  the  court  after  that  period,  was  held 
gcpod,  as  having  relation  to  the  time  of  the  ap- 
peal. '*  The  mode  of  taking  security  and  the 
time  of  perfecting  it,"  the  court  say,  '''are  mat- 
ters of  discretion,  to  he  regulated  tiy  the  court." 
But  this  cannot  apply  to  a  case  where  the  ap- 
peul  operates  as  a  iuperaedeas.  It  must  be 
bmu^t  strictly  within  the  provisions  of  the 
law. 

The  appeal,  in  this  case,  was  prayed  on  the 
same  day  the  decree  was  entered;  but  the  bond 
was  notV^ci^  ^til  nearly  a  year  afterwords. 
The  apiwal  must  be  perfected  within  the  ten 
days  after  the  decree  was  entered,  to  operate  as 
a  supeTiedetu  .  To  supersede  a  Judgment  at  law 
the  writ  of  error  must  be  filed  and  bond  given 
within  the  ten  days.  And  the  same  rule  is  ap- 
plied by  the  Act  of  1808,  to  appeals  in  chan- 
cery. 

The  case  of  Hardeman  <£  Perkim  v.  Ander' 
am.  4  How.,  643,  is  relied  on  as  an  authority 
under  which  Atupertedeatmsy  be  issued  InthU 
case.  In  that  case  it  appeared  from  the  record, 
that  the  writ  of  error  was  issued  and  bond  given 
within  ten  days  after  the  judgment,  and  that 
the  clerk  of  the  District  Court  promised  to 
transmit  the  record  to  the  Supreme  Court.  It 
was  transmitted,  but  by  some  delay  was  not  re- 
ceived until  a  few  days  after  the  adjournment 
of  the  court,  at  the  ensuing  term.  Before  the 
udjournment,  a  certificate  of  the  Judgment  hav- 
ing been  obtained  by  the  plaintiff's  counsel,  In 
I  lie  judgment,  on  motion,  the  cause  was,  under 
the  rule  of  the  court,  docketed  and  dismissed. 
At  the  next  term,  on  moUoa  sustained  by  an 
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affidavit,  shovring  that  the  defendant  in  the 
Judgment  had  not  been  negligent  in  the  c&uee, 
it  was  ordered  to  be  docketed,  and  a  writ  of  m- 
pertedeat  was  issued,  not  on  the  second  writ  of 
error  which  had  been  issued,  but  to  f^ve  effect 
to  the  first  writ.  After  the  dismisiul  of  the 
cause  at  the  previous  term,  execution  was  is- 
sued on  the  Judgment,  and  it  was  neoessaiy, 
after  the  cause  was  ent^«d  upon  the  docket  to 
supersede  that  execution. 

It  does  not  appear  from  the  taxsU  in  the  cm 
now  before  us,  that  it  can  be  brought  withia 
any  decision  of  this  court.  Whatever  m&y 
have  been  the  understanding  of  the  connsel  who 
appeared  *in  the  defense,  in  the  Circuit  [*  149 
Court,  as  to  an  appeal  of  the  case  to  the  Sa- 
preme  Court,  by  consent  and  without  security. 
It  i3  not  made  to  appear  that  the  counsel  of  the 
complainants  assented  to  such  an  artangemeBt. 

By  the  order  of  the  Circuit  Court,  a  copy  of 
the  decree  was  served  on  James  Adams,  the 
trustee;  and  also  a  rule  to  show  cause  why  an 
attachment  should  not  issue  against  him  for  not 
paying  over  to  the  parties  the  sums  of  monej 
as  required  by  the  decree.  His  answer  to  the 
rule  was  filed,  and  a  motion  being  made  for  as 
attachment,  it  was  taken  under  fxmridentkm, 
and  has  not  yet  been  decided. 

This  court  cannot  presume  that  the  Circnit 
Court,  in  Ihe  exercise  of  their  discretion,  will 
take  any  step  In  regard  to  the  decree,  which 
shall  place  the  fund  at  hazard  or  beyond  the 
exercise  of  the  appellate  powers  of  this  court 

The  motion  f or  a  supsrMdaac,  by  theooansd 
for  tlm  pluntiflEs  In  error,  is  overruled. 

The  court  also  overrule,  under  the  circum- 
stances, the  motion  of  the  defendant's  counsel 
in  error,  for  a  procedendo. 

A  motion  is  also  made  by  defendant's  coun- 
sel to  dismiss  the  appeal  on  the  ground  "  that 
there  is  no  case,  as  entitled  on  the  record;  and 
that  the  real  parties  interesied  in  the  case,  id 
which  a  record  is  filed,  are  not  made  parties  to 
the  appeaL" 

After  the  decree  was  pronounced  in  the  Cir- 
cuit Court,  the  record  states:  "  From  which 
decree  an  appeal  was  prayed  to  the  Sapreme 
Court  of  the  United  States,  on  the  18lh  Decem- 
ber, 1853,  and  to  them  it  was  granted."  The 
word  "  defendants"  is  omitted  in  this  pnyor. 
but  that  must  have  been  a  clerical  omisuon,  as 
it  appears  the  appeal  was  *'  granted  to  than," 
that  IS  to  the  defendants. 

The  title  of  the  case,  if  incorrectly  entered  oo 
the  docket  of  this  court,  may  and  should  be 
corrected  by  the  record  filed.  There  is  nothing 
in  the  record  to  show  that  the  appeal  by  the 
defendants  was  not  prayed  by  all  of  them. 

JAe  moHon  to  dim^  u  ther^ore  otemded, 

Order  upon  &e  motion  to  dmntM, 

On  consideration  erf  the  motion  to  dlsmlsB  this 

case,  and  for  a  writ  of  procedendo,  filed  by  Mr. 
Coxe  in  this  case  on  the  16tb  ultmn,  and  of  the 
arguments  of  counsel  thereupon  had.  as  wdl 
against  as  in  support  of  said  motion.  It  is  now 
here  ordered  by  the  court  that  said  motion  be, 
and  the  same  is  hereby  overruled. 

Order  upon  the  motion  for  a  supersedeao. 
On  consideration  of  the  motion  for  a  ruper- 
ledeat.  Sled  by  *Mr.  Lawrence  in  this  [*160 
case  on  the  16tfa  v/ltimo^  and  of  the  argomeola 

Howard  1$. 

Digitized  by  Google 


18S8 


Stuaet  kt  al.  t.  Maxwell. 


160 


of  counsel  thereupon  had,  as  well  against  as  in 
support  of  the  mollon.  it  is  now  here  ordered 
by  the  court,  that  said  motion  be,  tuid  the  same 
is  hereby  overruled. 

S.  C.-17  How.,  «T. 

Cltcd-19  How.,  an ;  S8  How..  2 ;  10  WaU.,  »1 ;  U 
Wtll.,4£T.4aO;80ttO,86. 


JOHN    STUART,     JOSEPH  STUAKT, 
JAMES  STUART,   and  WILLIAM  H. 
SCOTT.  ^tUnUffa  in  Error, 
e. 

HUGH  MAXWELL. 
Tair^  Act — dut^  on  manvfa^urM. 

The  twentieth  secUon  of  the  Tariff  Act  of  1842 
pmvldee.  that  on  all  articles  manufactured  from 
iwoor  more  materials,  the  duty  gball  be  aaseaeed 
■t  the  hlffheat  rates  at  whJoh  any  of  lis  oompo- 
neot  parts  may  be  chargeable,  (ft  Stat,  at  L.,  6W.> 

I'bia  section  whs  not  repealed  by  the  seoeral 
clause  in  the  Tariff  Act  of  18M,  by  which  all  Acts, 
HDd  parta  of  Acts,  repugnant  to  the  provisions  of 
tLat  Act  (1846),  were  repealed. 

ConsL-quently,  where  goods  wereonteredasbelnfr 
manufauturea  of  linen  and  cotton.  It  was  proper  to 
lmpo««e  upon  them  a  duty  of  twcnty-tlve  per  cent. 
ad  vaJUtrem,  such  being  the  duty  Imposed  upon  oot- 
ma  articles,  in  Schedule  D,  by  the  Tariff  Act  of  18W. 
<9  StHt.  at  L.,  46.) 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York, 

The  [ilaioiiffs  in  error,  who  were  plaintiffs 
helow.  sued  the  collector  to  recover  moneys 
f<>r  duties,  paid  under  protest,  alleged  to  have 
been  overcharfred  at  the  port  of  New  York,  in 
Julj,  1840.'  Verdict  and  judgment  for  defend- 
ant. 

The  plaintiffs  made  entiy  at  the  custom  bouse 
of  goods  as  being  "  manufactures  of  lioea  and 
Boiton."  The  appndsers  reported  them  to  be 
maniifactures  of  cotton  and  Baz. 

Upon  such  goods  Collector  Maxwell  charged 
laties  at  tbn  rate  of  25  per  cent,  ad  ralorem. 
•ecording  to  the  20th  section  of  the  Act  of  30th 
inmost,  1843,  which  enaoted,  "  •  *  And 
to  all  articles  manufactured  from  two  or  more 
iwCerials,  the  duty  shall  be  assessed  at  the 
kl^tu»t  rates  at  which  any  of  its  component 
metm  may  be  chargeable."  (S  Stat,  at  Large, 
ij  Uule  &  Brown,  p.  666,  ch.  ^70.) 

collector  applied  this  20th  section  to 
hihiiiliili  D,  of  the  Act  of  80th  July,  1846  (9 
*t  Large,  by  Little  &  Brown,  p,  46,  ch. 
tfi^  by  which  a  duty  of  twenty-tive  per  cent, 
if  uliiiviii  was  imposed  on  "  cotton  laces,  cot- 
on  faaaertings.  cotton  trimming  laces,  cotton 
•nd  braids,  *  *  ;  manufactures 
wholly  of  cotton,  not  otherwise  pro- 
for;"  being  so  instructed  by  the  acting 
of  the  Treasury,  by  circular  of  May 

*The  plaintiffs,  in  their  protest,  con- 
that  under  existing  laws,  said  goods 
to  a  duty  of  twenty  per  cent,  as  a 
ted  article,"     •      •  "under 
section  of  the  Tariff  of  80th  of  July, 
dOed  35th  July,  1849,  and  8lh  January, 

proved  by  witnesses,  that  the 
at  the  customs  in  schedule  A. 


were  reported  by  the  appraisers  as  manufactures 
of  cotton  and  flax;  that  he  paid  the  duties 
thereon  at  the  rate  of  twenty-five  per  cent,  ad 
valorem;  that  they  were  manufactures  com- 
posed of  cotton  and  flax;  "  that  the  proportion 
of  flax  in  the  goods  varies  considerably,  being 
in  some  about  a  half,  in  others  about  a  third  or' 
a  fourth;  but  that  the  flax  is  the  material  of 
chief  value  in  the  goods;  that  the  appraisers' 
report  of  the  goods  as  '  manufactures  of  flax 
and  cotton,'  means  that  the  fabrics  were  com- 
posed of  linen  and  cotton  combined.  None 
of  them  were  manufactures  of  cotton  or  flax 
alonp." 

The  plaintiffs'  counsel  prayed  the  court  to 
instruct,  "  that  if  the  jur^  shall  And  from  the 
evidence  that  the  goods  m  question  were  man- 
ufactures of '  linen  and  cotton  combined,'  and 
not '  manufactures  composed  wholly  of  cotton,' 
then  that  duty  was  exacted  at  the  rate  of  tweo- 
ty-flve  per  cent,  ad  valorem,  when  the  goods 
were  subject  only  to  twenty  pgr  cent,  ad  ra- 
lorem,  as  a  non-enumemted  article,  under  the 
3d  section  of  the  Tariff  of  1846."  That  instruc- 
tion the  court  refused : 

And  charged  the  jury,  that  if  they  believe 
the  goods  in  question  are  manufactures  of  flax 
and  cotton  combined,  then,  inasmuch  as  the 
20lh  section  of  the  Tariff  of  1843,  directs  that 
"on  all  articles  from  two  or  more  materials  the 
duty  shall  be  assrased  at  the  highest  rate  at 
which  any  of  its  component  parts  may  be 
chargeable,  the  goods  in  question  are  subject  to 
the  same  charge  as  articles  enumerated  under 
schedule  D,  as  if  manufactures  composed  whol- 
ly of  cotton  not  otherwise  provided  for.  and 
that  ibey  are  therefore  not  articles  subject  to 
the  duty  of  twenty  per  cent,  only  under  8d  sec- 
tion of  the  Tariff  of  1846." 

To  tlie  refusal  tu  charge  as  moved  by  phiint- 
iffs,  and  to  the  charge  as  given  to  the  Jury,  the 
plaintiffs  excepted. 

Upon  this  exception  the  case  came  up  to  this 
court. 

It  was  argued  by  Mr.  John  S.  MeChillok 

for  the  plaintiffs  in  error,  and  by  Mr.  Cnahlng 
(Attomey-Qeoeral)  for  the  defendant. 

Mr.  MeCuUok  filed  a  voluminous  brief,  from 
which  the  reporter  can  only  make  an  extract, 
and  selects  that  point  upon  which  the  decision 
of  the  court  appeared  chiefly  to  turn,  namely: 
the  4th  point  in  the  brief;  and  upon  this  point 
he  is  obliged  *to  omit  the  arguments  [*152 
and  illustrations  under  the  heads  B  and  C. 

The  points  made  by  Mr.  MeOuUok,  were  the 
following: 

The  court  erred  in  refusing  to  rule,  as  prayed 
by  the  plaintiffs,  that  the  goods  being  "  manu- 
factures of  cotton  and  linen  combined,"  and 
not  "  manufactures  composed  wholly  of  cot- 
ton," were  subject  to  only  twenty  per  cent,  ad 
to^rem,  as  "  non-enumerated  articles,"  under 
section  3d  of  the  Tariff  of  1816;  and  also  in 
charging  the  jury  that  "  the  gpods  W8r«  liable 
to  twenty-flve  per  cent,  duly  under  schedule  D. 
as  if  they  were  manufactures  composed  wholly 
of  cotton,  because  the  2Uth  secUon  of  the  Tariff 
of  184S  directed  that  in  all  articles  manufac- 
tured from  two  or  more  materials,  the  duty 
shall  be  assessed  at  the  highest  rata  at  which 
any  of  the  component  parts  may  be  chargea- 
ble." for  the  following  reasons,  to  wit: 

Ist.   The  Tariff  of  1846.  by  Its  first  section, 
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BubBtitQtes  the  rates  of  duty  thereby  sMeased 
upoD  the  merchaadiae  specifically  enumerated 
in  its  schedules  from  A  to  H,  in  lieu  of  the 
duties  theretofore  imposed  by  alt  previous  taws 
CD  the  articles  therein  enumerated,  and  od  such 
articles  as  were  theo  exempt  from  duty, 

3d  The  Tariff  of  1846  specially  entimerates, 
ia  its  schedule  I,  alt  articles  that  should  be  ex- 
empt from  duty. 

3d.  All  articles  aot  specially  enumerated  in 
the  schedules  from  A  to  I  of  the  Tariff  of  1846, 
pay  a  duty  of  twenty  per  cent,  only,  and  do 
more. 

4th.  The  proTisiotiB  of  the  80th  section. 
Tariff  of  1843,  which  require  that  "  on  alt  ar- 
ticles manufactured  from  two  or  more  mate- 
rials, the  dutv  shall  be  assessed  at  the  highest 
rates  at  which  any  of  its  component  parts  may 
be  chargeable,"  are  inconsistent  with  and  rep- 
ugnant to,  (a.)  The  object  and  policy  of  the 
Tariff  of  1846;  (b.)  The  provisions  of  section  1 
and  schedules  D  and  G  of  the  Tariff  of  1846; 
(c.)  The  8d  aection  of  the  Tariff  of  1846. 

5th.  But  the  SOtb  section  of  the  Tariff  of 
1843  is  not  merely  a  principle  or  rule  of  con- 
struction, and  it  cannot,  when  applied  to  the 
Act  of  1846,  bring  any 'article  not  specially 
named  within  any  of  the  schedules  from  A  to 
I,  of  1846,  oor  take  any  article  out  of  the  pro- 
Tisioo  of  section  8,  which  imposes  twenty  per 
cent,  on  all  articles  not  enumerated  in  said  Act 
of  1846. 

(a.)  The  object  and  policy  of  the  Act  of  1846 
do  not  permit  the  20th  sec.  of  the  Tariff  of  1842 
to  operate  on  the  Sd  sec.  of  1846. 

The  Act  of  1841.  ch.  24(5  L.U.  B..468.  464), 
is  the  first  act  in  which  this  clause  occurs;  aod 
the  Act  of  1841  had  for  its  object  the  canyine 
out  of  the  policy  of  the  Compromise  Act  <n 
1838,  ch.  55  (4  L.  U.  S.,  689),  and  by  its  Srst 
section  provides,  that  "on  articles  then  (11th 
Sept.,  1841)  exempt  from  duty,"  or  "then  pay- 
lo3*]  ing  *lesB  than  twenty  per  cent,  ad  va- 
torem,  there  should  be  levied  aod  paid  (after 
the  80th  September,  1841)  a  duty  of  twenty  per 
cent,  ad  mhrem,"  except  oa  thearticlea  thereby 
exempted  by  name,  &c.  Then  by  its  2d  sec- 
tion, 1841,  ch.  24,  directs,  "That  on  every 
enumerated  article,  similar  in  material,  quality, 
texture  or  use,  to  any  enumerated  article 
chargeable  with  duty,  there  shall  be  levied  the 
same  rate  of  duty  which  is  levied  on  the  enu- 
merated article  which  it  must  resembles,  Ac. : 
and  if  it  reaemblea  equally  two  or  more  enu- 
merated articles  on  which  different  rates  of  duty 
are  now  chargeable,  there  shall  be  levied  the 
same  rate  of  duty  as  is  chargeable  on  the  arti- 
cles nbich  it  resembles,  paying  the  highest 
duty;  and  on  all  articles  manufactured  from 
two  or  more  materials,  the  duty  shall  be  assessed 
ttt  the  highest  rates  at  which  any  of  its  com- 
ponent parts  may  be  chargeable;"  this  is  fol- 
lowed by  two  provisos,  namely:  1st.  That  if  a 
duty  higher  than  twenty  per  cent,  shall  be 
levied  under  the  section,  it  shall  not  affect  the 
disposition  of  the  proceeds  of  the  public  lands. 
2d.  That  no  higher  rate  than  twenty  per  cent, 
shall  be  charged  on  any  unmanuuctured  ar- 
ticle. 

Tlie  Act  of  1841  doM  not  profess  to  change 
the  object  of  the  Compromue  Act,  but  alms 
at  the  levying  of  an  uniform  rate  of  twenty 
per  cent,  ad  talonm,  which  was  the  nnlfcHin 
884 
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rate  which  the  biennial  reductions  under  the 
Compromise  Act  intended  to  effect  (See  10S8, 
ch.  55.  4L.  U.  8.,  629.) 

The  20th  section  of  Tariff  1842,  Is  idoitkil 
in  words  with  the  Act  of  1841,  aec  8,  except 
that  the  "now"  and  the  two  proiiKM  are 
dropped. 

The  terms  "  aon  enuraerated  articles,"  used 
in  the  Act  of  1841,  then  mean  "  articles"  not 
specially  named  in  the  Tariffs  of  1832,  July 
14th,  and  1883,  ch.  55. 

The  same  terms,  "  non-enumerated  articles, " 
used  in  sec.  80.  Tariff  of  1M8,  have  neceasarilv 
relation  to  sec.  10  of  the  Act  of  1848.'which 
declares,  "That  on  all  articles  not  herein enn- 
merated  or  provided  for,  there  shall  be  levied, 
collected,  and  paid  a  dutv  of  twenty  per  cent 
ad  vaJorem."  The  Act  of  1843,  ch.  270,  byitt 
sections  from  1  to  9,  Inclusive,  had  substituted 
the  duties  thert^in  specified  on  the  articles  there 
by  enumerated  in  lieu  of  the  rates  theretofore 
existing;  and  by  ita  sections  10  and  80,  pre 
scribefflwenty  per  cent,  for  article!  not  q>e- 
clally  named  or  enumerated  in  said  Act.  with 
the  direction,  that  if  higher  duties  could  be 
exacted  by  reason  of  the  material,  textnre, 
quality,  use  or  fabric  of  articles  not  enumera- 
ted in  said  Act,  such  higher  rates  of  dutj 
should  be  taken. 

The  words  of  the  20th  section  are  in  the 
present  tense.  They  arc  "  the  same  rate  of  dnty 
which  is  levied  and  charged,"  and  the  tenm 
*therein  of  "  may  be  chargeable,"  can  [*lff4 
only  relate  to  the  charging  by  said  Act.  b^ 
cause:  1st,  it  repealed  all  other  ratee  tb^vto- 
fOTe  laid,  sees.  1  and  36;  and  2d.  all  Reveooe 
Acts  in  fixing  rates  of  duty  speak  of  the  rates 
eetafallflhed  in  said  Acts,  or  in  former  Act8;ai)d 
8d,  to  make  provisions  prospective  rales  tcr 
finding  rates,  express  words  of  future  efficacy 
must  be  employed.  (See  MUU  v.  8t.  Clair  Ch. 
eial.,  8  How.,  669;  Amer.  Fur  Co.  v.  U.  &. 
2  Pel.,  858.) 

And  in  sec.  20  of  Tariff  A  1848.  -  no  pn» 
pective  words  to  control  the  rates  that 
thereafter  be  levied  exist. 

There  never  were  any  rules  established  bj 
Acts  of  Congress,  nor  by  judicial  decisions,  bj 
which  it  was  laid  down  asa  principle,  "  that  it 
any  article  were  composed  of  two  or  more  ma- 
terials it  should,  to  favor  commerce,  be  rated 
according  to  that  component  which  was  sub 
ject  tothe  lowest  rate  of  duty."  The  wbtAer^ 
the  Tariff  Acts  of  the  United  States  proceed 
upon  this  plan:  let, '  enumerating  the  artidte 
subjected  to  given  rates  of  duty;  3d,  enumer- 
ating those  exempted ;  and  8d,  fixing  an  uni- 
form rate  or  rates  on  articles  not  spedally 
enumerttol. 

The  courts  have  as  uniformly  held,  that  the 
only  rules  for  finding  the  rates  of  duty  were  lo 
look  for  the  article:  "1st.  Among  tho«e  named 
by  species  or  class.  3d.  Among  thone  ei 
empted.  And  8d.  If  not  there  found,  it  was 
non-enumerated."  Such  have  been  the  decia- 
ioos  in  BUiott  v.  Swartteovt,  10  Pet.,  1S7; 
Hardy  v.  St^t,  18  Pet.,  298.  The  rules  have 
been  by  the  courts  recognized  to  be  these:  let 
The  commercial  name  or  class  is  togorera,  and 
if  the  article  belong  equally  well  to  two  clMies, 
the  lowest  tax  shall  be  taken  <ex.  flaxseed  and 
linseed,  schedules  E  and  O,  Tariff.  1846).  Si 
Thatadight  dlfleroioe  in  the  make  of  the  ar- 
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tide  shall  not  exclude  it  from  ita  class.  (See 
JTaUr.  Hoyt,  Er.  Doc..  No.  49,  26th  Cong., 
tec.  Id,  p.  88;  ElUottv.  HaaHwout,  10  Pet., 
137:  4  Cranch,  1;  6  Cranch,  384.)  ' 

Sd.  That  an  article  miisthave  Its  entire  fabric 
composed  of  hemp  or  flax  to  fall  within  the 
descriptiou  of  a  manufacture  of  flax  or  hemp. 
(See  Hoyi  v.  Haight,  Ex.  Doc.,  No.  49,  2eth 
Cong.,  sec.  1.  p.  86.) 

4tn.  That  an  article  composed  of  two  mate- 
rials, such  as  hemp  and  flax,  if  manufactures 
of  hemp  or  flax  be  not  specialty  enumerated  as 
a  class,  IB  a  nun  enumerated  article.  (See  Hoyl 
V.  Haight,  Ex.  Doc..  No.  49.  26th  Cong.,  sec. 
1.  p.  86J 

Sth.  That  if  an  article  is  not,  at  tfae  time  of 
the  passage  of  the  Tariff  Act,  known  by  the 
name  or  class  used  in  the  tariff,  then  it  is  a  non- 
enumerated  article;  and  the  use  to  whieh  it 
may  be  put  makes  no  difference.  (See  OurtU  v. 
Martin,  8  How.,  106,  article  Cotton  Bagging.) 

A.  compariacMi  of  the  rates  of  duty  assessed 
155*1  by  the  Tariff  of  *1842,  with  those  as- 
sessed hy  the  Tariff  of  1846,  has  been  authen- 
tically made,  and  is  contained  in  Ex.  Senate 
Doc.,  No.  227,  29  Cong.,  1  sess..  pp.  78  to  100. 
And  by  an  attentive  examination  of  that  docu- 
mem.  it  will  be  perceived  that  in  the  Tariffs 
from  1789  to  1810  the  rates  were  lidd  very  uni- 
fonnly:  that  from  1816  to  1888  Uxev  gradually 
increased ;  that  the  Tariff  of  1843  Is  the  most 
discriminative  in  favor  of  American  manufac- 
lores,  and  laid  higher  duties  than  any  other 
tariff  of  the  United  States. 

The  Act  of  1846,  then,  from  this  comparison, 
merits  the  title  which  it  beam,  namely:  "An 
Act  reduciogthe  duty  on  imports  and  for  other 
porposes."  The  object  and  design  of  the  Act 
of  1846  was,  tJien, 

lat.  To  reduce  the  duties  on  imports. 

2d.  Thereby  to  increase  the  revenue,  in  view 
of  the  Mexican  war,  &c. 

3d.  To  specify  all  articles  by  name,  and  sub- 
ject them  to  duty  thereby ;  to  exempt  some  few 
from  duty,  and  to  proTlde  an  uniform  rate  for 
all  not  enumerated. 

The  title  of  a  revenue  act  guides  in  its  inter- 
pretation. {Stradling  v.  Morgan,  Plow.,  308; 
Kino  V.  (hrtwright.  4  T.  R.,  480;  The  King  v. 
O.  Maria  etat.,S  East,  160;  Bex y.  InAabitanti 
of  Guemp,  8  T.  R..  188.) 

So  the  preamble  is  also  a  guide  to  the  inter- 
pretation of  such  an  act.  (Salkeld  v.  Johnson, 
1  Hare,  307;  Bmanuel  v.  GomtabU,  8  Russ.. 
436;  Fbtter  v.  Banbury.  8  Sim  ,40;  U.  8.  t. 
Pidmar,  8  Wheat.,  610:  State  v.  ^hmamt,  2 
Bail..  884;  BumeU  v.  BargeU.  1  Ham..  469.) 

Looking  back  over  the  statute  book  at  the 
Act  of  1841.  it  was  evidently  framed  upon  the 
idea  of  the  Compromise  Act  of  1888,  and  its 
second  section  enacts  the  rules  of  similitude  and 
highest  duly  paying  tlie  component  only  with 
reference  to  articles  which  were  then  not  enu- 
merated by  the  then  existing  Tariff  Acts. 

And  the  Act  of  1843  was  intended  to  levy 
the  highest  possible  rates  on  all  manufactures, 
with  the  view  of  protecting  domestic  manufac- 
turef,  and  hence  it  enactea  by  section  30  that 
simititudeand  highest  duty  paving  component, 
as  by  that  Act  assessed,  shoula  be  grafted  upon 
the  10th  section,  which  awrased  twenty  per 
cent,  ad  valorm  "on  all  articles  net  therein 
enunmated  or  provided  for."  This  is  eon- 
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clusively  shown  when  the  10th  and  30th  sec- 
tions are  read  as  one  section,  according  to  the 
rule  that  requires  one  clause  to  be  read  with 
other  clauses,  in  order  to  delermine  the  sense 
of  the  words  used.  {Oregpwny  v.  Wittetioem, 
4T.  R.,701;  4Bing.,196;  The  BnUg  and  The 
(JaroUne,  9  Wheat..  884:  1  Inst.,  881;  t^me^ 
V.  Zoueh,  Plow.,  865;  1  Show.,  108;  Rex  v. 
Burehett.  Hard.,  344.) 

*Mr.  Gushing  (Attorney -Generul)  con-  [*  1 58 
tended  that  there  was  no  error  in  the  instruc- 
tioDP  of  the  Circuit  Court. 

Linen  is  itself  a  manufacture,  a  thing  made 
by  art,  a  cloth  made  of  flax  or  hemp,  not  a  ma- 
terial for  manufacture.  The  entry  made  by 
the  plaintiffs  at  the  custom  house  of  their 
goods,  as  "  manufactures  of  linen  and  cotton," 
was  an  absurd  description,  a  vulgarity  which 
could  not  change  the  materials  of  which  the 
goods  were  manufactured,  a  stratagem  which 
could  not  elude  the  revenue  laws,  nor  stop  the 
official  wpraisers  from  reporting  the  truth,  that 
the  goo<u  so  entered,  were  manufactures  of 
cotton  and  flax.  So  the  appraisers  reported ; 
so  the  plaintiff's  own  witness  proved. 

The  20th  section  of  the  Act  of  30th  August, 
1842.  is  in  force.  It  is  not  repealed  by  the  Act 
of  80th  July,  1846. 

The  11th  section  of  the  Act  of  80th  July, 
1846,  enacts,  "  That  all  Acta  and  parts  of  Acts 
repugnant  to  the  provisions  of  this  Act  be.  and 
the  same  are  hereby  repealed."  There  is 
nothing  in  this  Act  of  1846  repugnant  to  the 
provisions  of  the  30th  section  of  the  Act  of 
80th  August,  1843.  They  can  stand  together 
with  consistency. 

In  Wood  V.  United  Statee,  16  Pet.,  363,  868, 
this  court  stated  the  rule,  that,  "  It  is  not  suffi- 
cient to  establish  that  subsequent  laws  cover 
some,  or  even  all  of  the  cases  provided  for  by 
it:  for  they  may  be  merely  affirmative,  or  cumu- 
lative or  auxiliaiT.  But  there  must  be  a  posi- 
tive repugnancy  between  the  provisions  of^  the 
new  law  and  those  of  the  old,  and  even  tlien 
the  old  law  is  repealed  by  implication  only, 
pro  tanto,  to  the  extent  of  the  repugnancy. 
And  It  may  be  add«l,  that  in  the  interpretation 
of  all  laws  for  the  collection  of  revenue,  whose 
provisions  are  often  very  complicated  and  nu- 
merous, to  guard  against  frauds  by  importers, 
it  would  be  a  strong  ground  to  assert  that  the 
main  provisions  of  any  such  laws  sedulously  in- 
troduced to  meet  the  case  of  a  palpable  fraud, 
should  be  deemed  repealed,  merely  because  in 
subsequent  laws  other  powers  and  authorities 
are  given  to  custom  botise  officers,  and  other 
modes  of  proceeding  are  allowed  to  be  had  by 
them,  before  the  goods  have  passed  from  their 
custody,  in  order  to  ascertiun  whether  tliere  has 
been  any  fraud  attempted  upon  the  govern- 
ment. The  more  natural,  if  not  the  necessary 
inference  in  all  such  cases  is.  that  the  Legisla- 
ture intend  the  new  laws  to  be  auxiliary  to  and 
in  aid  of  the  purposes  of  the  old  law,  even 
when  some  of  the  cases  provided  for  may  be 
eq^ually  within  the  reach  of  each.  There  cer- 
tamly,  under  such  circumstances,  ought  to  be 
a  manifest  total  re^ugnacy  in  the  provisions  to  . 
lead  to  the  conclusion  that  the  latter  laws  abro- 
gated, and  were  designed  to  abrogate,  the 
former," 

*The  law  does  not  favor  repeals  by  [*157 
implication;  nor  is  it  to  be  allowed,  imless  the  , 
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Tepuniaocy  be  quite  plain;  and  although  the 
Acts  M  seemingly  repugnant,  yet  they  should. 
If  possible,  have  such  constructioD  t^t  the 
latter  may  not  be  a  repeal  of  the  former  by  im- 
plicatioD.  (Bac.  Abr.,  Stat.  D:  case. 
11  Coke.  68;  We$ton'a  case,  1  Dyer,  347:  8neU 
V,  Bridgewater  Cotton  Gin  Man.  Co.,  24  Pick., 
296.  298;  Dwarris  on  Statutes,  ed.  1848.  p.  581, 
533;  Smith's  Com.,  ch.  19.) 

"  A  later  statute  on  a  glveD  subject,  not  re- 
pealing an  earlier  one  in  terms,  is  not  to  be 
taken  as  a  repeal  by  implication,  unle^  it  is 
plainly  repugnant  to  the  former,  or  unless  it 
fully  embraces  the  whole  subject  matter."  (P^r 
8haw,  Oh.  J..  Ooddard  v.  BarUm,  30  Pick., 
407,  410.) 

"  Acts  tn  pa/ri  materia  are  to  be  taken  to- 
gether as  one  law,  and  are  to  be  so  construed 
that  every  provision  in  Ibem  may,  if  possible, 
stand.  Courts,  therefore,  should  be  scrupulous 
how  th^  give  sanction  to  supposed  repeals  by 
implication."  (Per  Wilde,  J.,  Haynet  v.  Jenkt, 
2  Pick.,  173,  176.) 

Therefore  it  seems  clear  that  the  20th  section 
of  the  Act  of  1842  ia  in  force. 

"The correct  rule  of  interpretation  is,  that 
if  divers  statutes  relate  to  the  same  thin^.  they 
ought  all  to  be  taken  into  consideration  in  con- 
struing any  one  of  them,  and  it  is  an  estab- 
lished rule  of  law,  that  all  acts  in  pari  materia 
are  to  he  taken  together,  as  if  they  were  one 
law."  ((Tnited States  v.  Freeman.  8  Pow.,  564; 
AUetimry  v.  Patttwn,  1  Doug.,  80;  Sex  r.  Lom- 
daUf,  et  al..  1  Burr.,  447  ;  Bac.  Abr,  Stat.  I., 
p).  21,22,  23,  24.) 

From  these  authorities,  the  SOlh  section  of 
the  Act  of  1843,  and  the  Act  of  1846,  July  80th, 
relating  to  duties  on  imports,  "  are  to  be  taken 
together,  as  if  they  were  one  law."  By  the 
law,  a  duty  of  Iwenty-flve  percent,  ad  valorem 
is  impwed  on  goods  mentioned  fn  schedule  D, 
which  comprises  manufactures  of  cotton;  and 
a  duty  of  twenty  percent.  at^raWefn  is  imposed 
on  goods  mentioned  in  schedule  E,  which  com- 
p rises  manufactures  of  flax,  and  manufactures 
of  hemp.  Butthe  goodsentered  by  the  plaintiff 
at  the  custom  house,  which  are  the  subjects  of 
this  suit,  were  manufactures  composed  of  cotton 
and  flax,  partly  of  the  one  material  and  partly 
of  the  other.  None  of  them  were  composed 
wholly  of  flax,  nor  wholly  of  cotton,  but  com- 
pounded of  both.  Therefore,  by  the  said  20th 
section,  tbe  duties  upon  such  articles,  manu- 
factur«l  from  the  two  materials  of  cotton  and 
flax  were  chargeable  with  the  duty  "  assessed  at 
the  highest  rates  at  which  any  of  its  component 
parts  may  be  chargeable." 

The  3d  section  of  the  Act  of  1846  (Vol.  IX., 
158*]  p.  46,  ch.  74),  "which  imposes  •'  On  all 
goods,  wares  and  merchandise,  imported  from 
foreign  countries,  and  not  specialty  provided 
for  in  this  Act,  a  duty  of  twenty  per  cent,  ad 
valorem,"  muat  be  understood  as  comprehend- 
ing only  such  articles,  whether  simple  or  com- 
pound, manufactured  or  not  manufactured,  as 
arc  not  of  any  of  the  materials  charged  with 
duties  by  the  Act  of  1846. 

If  that  3d  section  be  not  so  limited,  and  the 
said  20lb  section  of  tbe  Act  of  1842  be  not  ap- 
plied to  all  articles  manufactured  from  two  or 
'  more  of  tbe  materials  charged  with  duty  in 
the  several  schedules  of  the  Act  of  1846,  then 
,     rates  of  daty  above  twenty  per  cent,  may,  In  a 
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great  variety  of  articles,  be  evaded  and  reduced 
to  twenty  per  cent,  by  manufacturers,  entered 
under  new.  names,  composed  of  two  or  more 
materials,  one  or  more  of  them  chargeable  with 
a  duty  of  one  hundred,  or  of  forty,  or  of  thitiy. 
or  of  twenly-flve  per  cent,  ad  valorem,  and 
mixed  with  a  material  or  material!  chargeable 
with  the  lower  rates  of  duty. 

It  is  tbe  necessary  and  proper  understanding 
of  this  8d  section,  that  it  be  confined  and  lim- 
ited as  above  mentioned,  and  thaf  the  SiOth 
section  of  the  Act  of  1843  be  applied  to  all 
articles  manufactured  from  two  or  more  arUcles 
chargeable  with  duty.   If  the  decision  of  tbe 
Circuit  Court  in  this  case  ia  not  sustained,  we 
may  expect  a  swarm  of  entries  to  be  made  at 
the  custom  houses,  of  manufactures  under  new 
names,  in  evasion  of  the  duties  above  the  rate 
of  twenty  per  cent,  ad  valorem  intended  bv  tbe 
Act  of  1848.   This  suit  to  recover  back  Unties 
above  twenty  per  cent,  ad  wdorem  upon  goods 
manufactured  of  cotton  and  flax,  entered  st  the 
custom  house  as  "  manufmcturea  of  linen  and 
cotton,"  and  subject  only  to  a  duty  of  twenty 
per  cent.,  as  nondescripts  in  the  several  schca- 
ules.  A.  B,  C,  D,  E.  F  and  G,  ia  the  bepnoiog 
of  a  stratagem  to  elude  the  revenue  laws, 
which,  if  successful,  may  be  continued  and 
accompuded  by  others  of  Hic  kind. 

Mr.  Juttiee  CnrtU  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error  brought  this  action  in 
the  Circuit  Court  of  the  United  States  for  tbe 
Southern  District  of  New  York,  agatnet  ibe 
defendant,  who  was  formerly  collector  of  tbe 
customs  of  the  port  of  New  York,  to  t«ot«3" 
moneys  alleged  to  have  been  illegally  exacted 
as  duties.  The  plaintiffs  entered  at  tbe  custom 
house  certain  goods  as  "manufactures  of  linen 
and  cotton, "  and  claimed  to  have  them  admiltcd 
on  payment  of  tbe  duty  of  twenty  per  cent 
levied  on  unenumeratea  articles  under  the  8d 
section  of  the  Tariff  Act  of  1846.  The  defend 
ant  insisted  that  the  SOth  section  of  the  Tuiff 
Act  of  1843  was  In  force,  and  that  by  force  ot 
it  these  goodB,being  manufactured  *part-r*  159 
ly  of  cotton,  must  be  assessed  twenty-five  ptr 
cent. ,  that  being  the  duty  imposed  by  me  Act  of 
1846  upon  manufactures  of  cotton  not  other- 
wise provided  for.  If  these  articles  are.  for 
the  purpose  of  fixing  the  amount  of  duly, 
deemed  by  law  to  be  manufactures  of  cotton, 
it  Is  not  'denied  that  the  duty  was  rigbtly  a»- 
sessed.  And  whether  they  are  to  be  so  reckoned 
and  treated,  depends  upon  thet^iestion  whctbn- 
the  20th  section  of  the  Act  of  1842  was  repealed 
by  the  Tariff  Act  of  1846. 

The  20th  section  is  as  follows:  "That  ihest 
shall  be  levied,  collected  and  paid  on  each  and 
every  non-enumerated  article  which  beara  » 
similitude  either  in  material,  quality,  textnn;. 
or  the  use  to  which  it  may  be  applied,  to  acr 
enumerated  article  chargeable  with  duty,  itiie 
same  rate  of  duty  which  is  levied  and  ch^rvt^l 
on  the  enumerated  article  which  it  motft  rcMo 
bles  in  anv  of  the  particulars  before  ma 
tioned;  and  if  any  non-enumerated  articlv 
equally  resembles  two  or  more  enumcrmted  ar 
tides  on  which  different  rates  of  dun  an 
chargeable,  there  shall  be  levied,  collected  v»A 
paid  on  such  non-enumerated  article  tbe  san- 
rale  of  duty  as  la  chargeable  on  tbe  artide  it 
^  HowaibUL 
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rewnbleB  paying  tiie  hi^eat  rate  of  duty:  and 
CD  all  artideB  manufactured  from  two  or  more 
materials,  the  duty  sb^l  be  aasessed  at  the  high- 
est rates  at  which  any  of  its  component  parUt 
mays  be  chargeable. 

This  aection  is  a  re-enactment  of  the  3d  sec- 
tion of  the  Tariff  Act  of  1841.  (6  Stat.  atLai«e> 
464.) 

The  repealing  clause  in  the  Act  of  1846 is '  'that 
all  Acts  and  parts  of  Acta  repugnant  to  the  pro- 
visions of  this  Act  iw,  and  the  same  is  hereby 
repealed.  It  is  alleged  by  the  plaintiffs  that 
repugnance  exists  between  the  20th  section  of 
the  Act  of  1842  and  the  Act  of  1846.  The  ar- 
gument is,  that  the  Act  of  1846  divides  all  im- 
ports into  three  classes;  first,  those  specified 
which  are  to  be  free  of  duty;  second,  those 
specified  which  are  required  to  pay  different 
but  specific  rates  of  duty;  third,  those  not 
specially  provided^f  or  in  the  Act,  which  are  re- 
quired to  pay  a  du^  of  twenty  per  cent,  ad  ro- 
valorem;  that  a  manufacture  of  cotton  and  fiax 
not  being  included,  nominaUm,  amoug  the 
Imports  which  are  to  be  exempted  from,  or 
subject  to  duty,  is  necessarily  embraced  with- 
in the  class  of  non-enumeratra  articles,  and  so 
are  liable  to  a  duty  of  twenty  per  cent,  only; 
and  that  this  argument  is  strengthened  by  the 
fact  that,  in  Schedule  D,  manufactures  com- 
posed wholly  of  cotton  are  taxed  twenty-five 
per  cent. :  and  that  if  it  had  been  intended  to 
tax  manufactures  composed  partly  of  cotton 
and  partly  of  tlax  with  a  duty  of  twenty-five 
per  cent.,  they  would  have  been  specitically 
mentioned  in  this  schedule;  and  that  it  is  not 
160*]  admissible,  under  an  *act  which,  in 
terms,  levies  a  tax  of  only  twenty  per  cent, 
upon  all  imports  not  specially  provided  for,  to 
levy  a  tax  of  twenty-five  per  cent  upon  an  im- 
pcnt  not  named  or  described  in  the  Act  as  liable 
to  that  rate  of  duty. 

The  for<%  of  this  argument  is  admitted.  It 
is  drawn  from  sound  principles  of  interpreta- 
tion. But  on  a  careful  consideration  of  this 
case,  we  are  of  opinion  that  it  ought  not  to  pre- 
vail in  the  construction  of  this  law. 

The  Act  of  1846  is  a  revenue  law  of  the 
United  States,  and  must  be  construed  with  ref- 
erence to  acts  tn  pari  motahia,  of  which  it 
fonrn  only  one  part.  This  observance  of  a 
eetlled  principle  for  the  construction  of  statutes 
is  absolutely  necessary  in  the  present  state  of 
the  legislation  of  Congress  on  the  subject  of 
revenue.  Without  it,  the  public  revenue  could 
not  be  collected,  and  inextricable  embarrass- 
ments and  difficulties  must  constantly  occur. 
We  are  obliged  to  look  at  the  whole  existing 
system,  and  consider  the  nature  of  the  subject 
matter  of  the  enactment  under  consideration, 
in  its  relations  to  that  system,  in  order  to  pro- 
nounce with  safety  upon  its  repugnancy  to,  or 
consistency  with,  any  particular  Act  of  Con- 
gress. 

In  the  finit  place,  then,  it  must  be  observed, 
that  the  20th  section  of  the  Act  of  1842  does 
not  impose  any  particular  rate  of  duty  upon 
imports.  It  was  designed  to  afford  rules  to 
guide  those  employed  in  the  collection  of  the 
revenue,  in  certain  cases  likely  to  occur,  not 
wilhin  the  letter,  but  within  the  rctil  intent 
and  meaning  of  the  laws  imposing  duties,  and 
thus  to  prevent  evasions  of  those  laws.  Manu- 
facturing ingenuity  and  skill  have  Income  very 
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great;  and  diversities  may  be  expected  to  be 
made  in  fabrics  adapted  to  the  same  rules,  and 
designed  to  lake  the  same  places  as  those  spe- 
cifically descnbed  by  some  distinctive  marks, 
for  the  mere  purpose  of  escaping  from  the  duty 
imposed  thereon.  And  it  would  probably  be 
impossible  for  Congress  by  legislation  to  keep 
pace  with  the  results  of  these  efforts  of  inter- 
ested ingenuity.  To  obviate  in  part  at  least, 
the  necessity  of  attempting  to  do  so,  this  sec- 
tion was  enacted. 

It  does  not  seem  to  be  any  more  repugnant  to 
the  provisions  of  the  Act  of  1846  than  the  great 
number  and  variety  of  provisions  of  the  rcve* 
nue  laws,  whose  object  was  to  cause  the  reve- 
nue to  be  regularly  and  uniformly  collected 
without  evasion  or  escape.  If  this  Act  of 
1846  had  in  terms  enacttfd  the  20tb  section  of 
the  Act  of  1842,  its  provisions  would  not  there- 
by have  been  rendered  repugnant  or  cunfiict- 
ing.  This  section  would  then  only  have  af- 
forded a  rule  by  which  it  could  be  aeterraioed 
that  certain  articles  did  substantially  belong  to 
and  were  to  be  reckoned  as  coromg  under  a 
particular  schedule.  This  is  apparent,  not 
oaly  from  a  consideration  of  the  subject  mat- 
ter of  the  *20th  section,  when  compared  [*  16 1 
with  the  Act  of  1846.  but  from  the  fact  that 
this  20th  section  actually  made  part  of  an  act 
whose  subject  matter,  and  the  outline  of 
whose  provisions,  were  thesame  as  those  of  the 
Act  of  1846.  The  Act  of  1843  levied  duties 
on  certain  imports  specifically  named.  It  de- 
clared certain  other  articles,  also  specifically 
named,  to;  be  exempt  from  duty,  and  it  pro- 
vided ih&t  a  duty  of  twenty  per  cent,  ad  ttUo- 
rem  should  be  levied  on  all  articles  not  therein 
provided  for.  Yet  this  20th  section  made  a 
consistent  part  of  that  Act.  The  26th  section 
of  the  Act  of  1842  provides,  "that  the  laws 
existing  on  the  flnt  day  of  June,  1842,  shall  cx- 
tend  to  and  be  in  force  for  the  collection  of  the 
duties  imposed  by  this  Act  on  goods,  wares  and 
merchandise  imported  into  the  United  States, 
and  for  the  recoveiy,  collection,  distribution 
and  remission  of  all  fines,  penalties  and  forfeit- 
ures, and  for  the  allowance  of  the  drawbacks 
by  this  Act  authorized,  as  fully  and  effectually 
as  if  every  regulation,  reetrictioo,  penalty,  for- 
feiture, provision,  clause,  matter  and  thmg  in 
the  said  laws  contained  had  been  inserted  in 
and  re-enacted  by  this  Act. 

The  Act  of  1846  contains  no  corresponding 
provision.  So  that  unless  weconstrue  the  Act 
of  1846  substantially  as  an  amendment  of  the 
of  the  Act  of  1842,  merely  altering  its  provis- 
ions so  far  as  the  latter  enactment  is  incon- 
sistent with  the  former,  the  entire  instrumental- 
ities for  the  collection  of  the  revenue  under  the 
Act  of  1846  would  be  wanting,  and  the  duties 
which  it  requires  to  be  paid  could  not  be  col- 
lected. It  is  quite  apparent,  therefore,  that  a 
great  number  and  variety  of  provisions  designed 
to  protect  the  revenue  against  mistakes,  eva- 
sions and  frauds,  and  to  guard  against  doubts 
and  questions,  and  to  secure  uniformity  of 
rates  in  its  coHection,  owe  their  present  opera- 
tion upon  the  duties  levied  by  the  law  of  1846, 
to  the  vitality  given  to  them  by  the  law  of  1643, 
and  must  be  considered  now  to  be  the  law  >>e- 
cause  the  Act  of  1842  made  them,  in  effect,  a 
put  of  its  enactments,  and  because  the  Act  of 
1846  does  not  interfere  with  that  enactment  by 
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which  they  were  made  so.  And  It  must  be 
further  observed  that  those  provisions  of  the 
30th  seclioD  of  the  Act  of  1B43  are  of  the  same 
nature  as  those  thus  left  in  furce  under  the  26th 
section  of  the  Act  of  1843,  having  been  de- 
signed to  remove  doubtB,  tn  Dromote  uniformi- 
ty, and  to  check  evasions  and  frauds. 

There  is  nothing,  therefore,  in  the  general 
scope  of  Itie  Aet  of  1846  repuenant  to  the 
rules  prescribed  in  this  20th  section  of  the 
Act  of  1843.  Is  there  In  Its  psrticular  phrase- 
ology? 

It  is  Btroncly  urged  that  there  ia;  that  the 
terms  of  the  Sd  section  are  wholly  inconsistent 
with  the  attempt  to  bring  any  article  under 
either  of  the  schedules,  by  operation  of  any  law 
1 62*1  *Dutside  of  the  Act  of  1846.  That  this 
8d  section  enacts,  in  clear  terms,  that  a  dutv  of 
twenty  per  cent,  ad  mhrem  shall  be  levied  on 
all  goods  *'Dot  specially  provided  for  in  this 
Act;  "and  that  to  levy  a  higher  rate  of  duty,  by 
force  of  a  providon  of  some  other  aet,  is  direct- 
ly in  conflict  with  the  express  words  of  the  law. 
It  must  be  admitted  there  is  great  force  in  this 
argument.  It  has  received  due  consideration, 
and  the  result  is,  that  in  our  opinion  it  is  not 
decisive.  In  the  first  place.  It  may  be  justly 
B^d  that  if  the  Act  of  1846  has  specially  prO' 
vidcd  for  manufactures  of  cotton,  and  has  at 
the  same  time  left  in  force  a  rule  of  law  which 
enacts  that  all  manufacturea  of  which  cotton 
is  a  component  part  shall  be  deemed  to  be 
manufacLures  of  cotton,  if  not  otherwise  pro- 
vided for,  it  has.  In  effect,  provided  for  the  lat- 
ter. By  providing  for  the  principal  thine,  it 
has  provided  for  all  other  things  which  the  law 
declares  to  be  the  same.  It  is  only  upon  this 
ground  that  sheer  and  manifest  evasions  can  be 
reached.  Supposean  articletsdesignedly  made 
to  serve  the  uses  and  take  the  place  of  some 
article  described,  but  some  trifling  and  colorable 
change  is  made  in  the  fabric  or  some  of  its  in- 
cidents. It  is  new  in  the  market.  No  man  can 
say  he  has  ever  seen  it  liefore,  or  known  it  un- 
der any  commercial  name.  But  it  is  substan- 
tially like  a  known  article  which  is  provided 
for.  The  law  of  1843  then  dechtres  that  it  is 
to  be  deemed  the  same,  and  to  be  charged  ac- 
cordingly; that  the  Act  of  1846  has  provided 
for  it  under  the  name  of  what  it  resembles. 
Besides,  If  the  words  "  provided  for  In  this  Act" 
were  to  have  the  restricted  interpretation 
contended  for,  a  like  interpretation  must  be 
given  to  the  same  words  in  other  revenue  laws, 
and  the  most  prejudicial  conseouences  would 
follow;  sucb  consequencea  as  clearlv  show  it 
was  not  the  intention  of  Congress  to  nave  these 
words  so  interpreted. 

Thus  the  36th  section  of  the  Act  of  1843.  al 
ready  cited,  adopts  existing  laws  for  the  col- 
lection of  duties"  imposed  by  this  Act,"  for  the 
collection  of  penalties  and  remission  of  forfeit- 
ures, and  the  allowance  of  drawbacks  "  by  this 
Act  authorized."  Tet,  as  has  already  been 
said,  it  is  by  force  of  this  adoption  that  the  du- 
ties and  penalties  under  the  Act  of  1846  are 
collected.  It  is  manifest  that  the  structure  of 
the  revenue  system  of  the  United  Slates  is  not 
such  as  to  admit  of  this  exact  and  rigid  interpre- 
tation; that  the  real  intention  of  the  Legisla- 
ture cannot  thus  be  reached.  The  true  interpre- 
tation we  condder  to  be  this:  the  3Bth  section 
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of  the  Act  of  1843  having  re-enacted  the  then 
existing  laws,  and  applied  them  to  the  collection 
of  duties  levied  by  that  Act  when  Congress,  by 
the  Act  of  lti46,*mtrely  changed  the  rates  of 
duty,  without  legislating  concerning  their  col- 
lection, the  laws  in  force  on  that  subject  are  to 
be  applied ;  *and  this  application  Is  not  [*1S3 
restrained  by  the  fact,  that,  when  re  enacted 
by  the  Act  of  1842,  they  were  declared  to  be  so 
for  the  purpose  of  collecting  the  duties  bv  that 
Act  imposed.  The  new  duties  merely  take  the 
placeof  theold,  and  are  to  be  acted  on  by  exist- 
ing  laws  as  the  former  duties  were  acted  on :  and 
among  these  existins  laws  is  that  which  affords 
a  rule  of  denominatfon,  so  to  speak;  which  de- 
termines under  what  designation  in  certain 
cases  a  manufacture  shall  come,  and  how  It  aball 
be  ranked :  when  this  has  been  determined.  Uie 
Act  of  1846  levies  the  duty. 

It  is  urged,  that  in  the  Act  of  1846,  special 
provision  is  made  for  certain  manufactures  com- 
posed partly  of  cotton,  and  that  tiiis  shows  do 
general  rule  was  In  operation  imposing  a  par- 
ticular  rate  of  duty  on  articles  made  partly  of 
cotton.  But  that  this  would  not  be  a  safe  in- 
ference is  evident  fiom  the  fact  IbM  the  Act  of 
1842  imposes  the  same  rate  of  duty  on  manu- 
factures of  woolandof  manufactures  of  which 
wool  i)i  a  component  pari,  worsted  and  worsted 
and  silk;  cotton,  or  of  which  cotton  shall  be  * 
component  part;  yet  this  Actof  1842coDtAiDed 
tbeaectlon  now  under  consideration.  Itmay  be 
observed,  also,  that  schedule  D.  in  the  Act  of 
1846.  after  manufactures  composed  wholly  of 
cotton,  goes  on  to  specify  cotton  laces,  cotton 
insertings,  trimming  laces  and  braidf),  &c. 

It  would  not  be  safe  for  the  court  to  draw  mnj 
irference  frmn  the  apparent  tantolocy  of  thow 
parts  of  a  revenue  law  describing  the  subjects 
of  duty.  In  most  cases,  the  terms  uaed  being 
addressed  to  merchants,  are  to  be  understood  in 
their  mercantile  sense,  the  ascertainment  of 
which  Is  matter  of  fact,  depending  on  evidence ; 
and  that  which  may  seem  mercfy  tautoloeous 
might  turn  out  to  be  truly  descriptive  of  differ- 
ent subjects. 

On  the  whole,  our  opinion  ia,  that  there  Ibdo 
necessary  repugnance  netween  the  Act  of  1846 
and  the  20th  section  of  the  Act  of  184S,  and 
consequentlv  the  former  did-not  repeal  tbe  Iml- 
ter,  and  the  duty  in  question  was  rightly  assessed. 

The  Judgment  of  the  Circuit  Court  it  tker^ore 
affirmed. 

OIU»B. 

This  cause  came  on  to  be  heard  an  the  tran- 
script of  tbe  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  ii^now  hereonlcrvd 
and  adjudged  by  this  court,  that  tbe  judgment 
of  the  said  Circuit  Court  in  tbia  cause  be.  nod 
the  same  is  hereby  affirmed,  with  coats. 


Mr.  JtMfuw  Qrier  dissented. 


0Ited~17  How.,  gS  i  S  Wall..  S"! ;  S  Otto.  117.  UD; 
lSOttu;US;S6aw7.,6aEe,«3t:  ftBlnteh.,  4. 
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iSk*]  •ALEXANDER  CROSS,  WILLIAM 
L.  HOB-SON.  AND  WILLIAM  HOOPER, 
tradlDg  under  the  Name  and  Style  of  CROSS, 
HOBSON  A  COMPANY,  PtaitUiffs  in 

«. 

EDWARD  H.  HARRISON. 

When  in  the  formation  of  military  and  dvil 
govemmentt  in  California,  tannage  and  im- 
port duUet  might  bt  levied. 

In  the  var  with  Mexico,  the  part  of  San  Fran- 
cisco WHS  conquered  by  tbe  arms  of  tbe  tJnlted 
States,  la  tbe  year  l&M,  and  shortly  afterwards  the 
United  States  had  military  possosslon  of  all  of  Up- 
per California.  Early  In  1847  tbe  President  of  tbe 
United  States,  as  Coastltutloiial  Commander-ln- 
cbief  of  tbe  Army  and  Navy,  authorized  the  inlli- 
tary  and  naval  commanders  of  tbe  United  Sititea 
forces  In  California  to  exercise  tbe  belllifercnt 
rights  of  a  conqueror,  and  to  form  a  ctrtl  and  mili- 
tary flrovemment  for  the  conquered  territory,  with 
power  to  Impose  duties  on  Imports  and  tonnage  'or 
tbe  support  of  such  ^verament,  and  of  the  army* 
which  bad  the  conquest  In  poeseiution. 

This  was  done,  and  tonoave  and  import  duties 
were  levied  under  a  war  tariff,  wblcb  had  been  eg- 
tabltstaed  by  tbe  civil  Bovernment  for  that  purpose, 
until  official  notice  was  received  by  the  dvli  and 
military  Oovemor  of  CRtlfomla,  that  a  Treaty  of 
Peace  had  been  made  with  Mexico,  by  which  Upper 
California  had  been  ceded  to  the  United  States. 

Upon  receiving  this  Intelllgeoce  tbe  vovernnr  di- 
rected thatlmponand  tonnafr^duiles  should  there- 
after be  levied  In  oottformlty  with  such  as  were  to 
be  paid  In  the  other  ports  of  the  United  States,  by 
tbe  Acts  nf  Congress ;  and  for  sucb  purpose  he  ap- 
pointed the  defendant  In  this  suit,  collector  of  tbe 
port  of  San  Francisco. 

Tbe  plaintiffs  now  seek  to  recover  from  him'  cer- 
tain tonnage  duties  aud  Imports  upon  foreign  mer- 
chandise pKld  by  tbem  to  the  defendant  as  col  lector 
between  the  Sd  of  Pebruair,  1M8  (the  date  of  the 
Ttreaty  of  Peace),  and  the  18th  of  Novemtwr,  1H0, 
(when  the  collector  appointed  by  the  President, 
aooording  to  biw,  entered  upon  the  duties  of  his 
office),  upon  the  ground  that  tbey  had  been  Illegally 
exacted. 

The  formation  of  the  dvtl  government  In  Cali- 
fornia, when  It  was  done,  was  the  lawful  exercise 
of  a  belligerent  right  over  a  conquered  terrllnry. 
It  was  the  exldtiaar  government  when  the  territory 
was  ceded  to  the  Unttad  States,  as  a  conquest,  and 
did  not  cease  as  a  matter  of  course,  or  as  a  conse- 

?,uonoe  of  the  restoration  of  peace ;  and  was  rlght- 
ullv  comlDuedafter  peace  was  made  with  Mexico, 
uotll  Conrrees  legislated  otherwise,  under  its  oon- 
stitutioual  power  to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  tbe  territory 
or  other  property  belonging  to  the  United  States. 

Tbe  tonnage  duties,  and  duties  upon  foreign 
ffoods  Imported  Into  Sim  Kranctsoo,  were  legally 
aemandea  and  lawfully  collected  by  the  civil  gov- 
ernor, whilst  the  war  continued,  and  afterwards, 
from  tbe  ratification  of  the  Treaty  of  Peace  until 
the  revenue  system  of  the  Unitea  States  was  put 
Into  practical  operation  In  California,  under  tbe 
Acts  of  Congress  passed  for  that  purpose. 

THIS  came  up  by  writ  of  error  from  th«  Cir- 
cuit Court  of  the  United  SUtes  ftir  the 
Southern  District  of  New  York. 

Crow,  HobsoQ  &  Co..  brought  an  action  of 
amimp^  to  recover  back  from  Harrison, 
moneys  piJd  to  him  while  actiog  as  Collector  of 
Ctisloms  at  tbe  port  of  San  Francisco,  in  Cali- 
fornia, for  tonnage  on  vessels  and  duties  on 
merchandise,  not  of  the  growth,  produce  or 
manufacture  of  the  United  States,  imported  by 
the  plaintiffs  from  foreign  places  into  Califor- 
nia, and  tbere  landed,  between  February  8, 
1848.  and  November  IS.  184ft. 

The  plea  was  no»  auumptU,  and  the  verdict 
and  judbment  were  for  Harriaon,  in  Januaiy, 
18B2. 
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The  bill  of  exceptions  contained  the  sub- 
stance of  much  testimony  *offei«d  by  ["lOS 
the  plaintiff  (which  It  is  not  necessary  to  recite), 
and  also  the  whole  of  tbe  Senate  Document. 
No.  18,  of  the  first  session  of  tbe  tbirty-Brst 
Congress.  The  opinion  of  the  court  contains 
a  statement  of  Mxtt  material  parts  of  Uils  evi- 
dence. 

The  case  was  argued  by  Mesart.  Richard 
T.  Merrick  and  James  W.  HcCallok, 

upon  b  brief  filed  bv  himself  and  Mr.  John 
S.  MeCnllok,  for  the  plaintiffs  in  error,  upon 
which  dde  there  was  also  filed  a  brief  by  Sfeiutn. 
Rockwell  and  Lawrence;  and  by  Mr. 
Cnshing  (Attomey-Qenerai)  for  the  defend- 
ant in  error. 

The  briefs  on  both  sides  were  so  elaborate 
tliat  only  a  portion  of  each  can  be  inserted ;  and 
those  part«  are  selected  which  relate  to  tbe  le- 
gality of  contiauiog,  after  the  peace,  the  gov- 
ernment which  bad  been  established  during  tbe 
war. 

The  points  for  tbe  plaintiffs  in  error,  aa  stated 
by  the  Meaart.  MeCuUok,  were  the  following 
points. 

Ist.  That  on  foreign  goods  or  vessels  brought 
into  California,  between  the  8d  of  February, 
1848,  and  the  Ad  of  March,  1849.  and  between 
the  8d  of  March,  18tf .  and  the  12th  of  Novem- 
ber, 1849,  duties  did  not  accrue  to  the  United 
States,  and  their  exaction  was  therefore  illegaL 

3d.  Tbaton  foreign  goods  and  vessels  brought 
into  California  between  the  Sd  of  February, 
1848,  and  the  13th  of  November.  1849.  the  de- 
fendant bad  no  authority  by  any  treaty  or  law 
of  tbe  United  States  lo  collect  duties,  and  their 
exaction  was  therefore  itl^ai. 

8d.  Between  the  8d  of  February,  1848.  and 
tbe  iSlh  of  November,  1849,  the  defendant  was 
not  authorized,  by  any  law  of  the  the  United 
States,  to  require  the  plaintiffs  to  go  with  or 
send  to  a  port  within  a  collection  district  of  the 
United  Slates,  foreign  goods  and  vessels,  and 
there  pay  duties,  )>eiore  the  plaintiffs  should 
bring  the  same  into  California;  nor  to  put 
plaintiffs  to  elect  between  sodoingand  the  [uy- 
ing'of  duties  to  the  defendant. 

4tb.  That  after  tbo  33d  of  February,  1849, 
when  tbe  plalntiffa  protested  against  the  exac- 
tions made,  or  to  t>e  made,  the  defendant  was 
not  justified  in  paying  over  the  moneys  there- 
fore or  thereafter  exacted  to  the  use  of  the 
United  States,  or  any  other  person. 

6th.  That  the  plaintiffs  ve  entitled  to  Uie  ciu- 
tomary  interest  of  California,  on  all  sums  ex- 
acted by  defendant  by  duress,  and  against  pro- 
test, on  goods  and  vessels  brought  into  Cali- 
fornia between  the  8d  of  February,  1848,  and 
the  13th  of  November,  1849. 

6th.  Tliat  on  the  whole  evidence,  no  part  of 
the  duties  claimed  were  paid  voluntanly,  but 
each  and  every  of  them  were  exacted  by  com- 
pulsion and  duress. 

•Under  tbe  foreaoing  points,  the  1*106 
plaintiffs  io  error  wul  rely  upon  the  following 
authorities : 

1st.  Between  tbe  8d  of  February.  1848,  and 
the  12th  of  November.  1849,  duties  did  c,>t  ac- 
crue to  the  United  Stales  in  California, 

(s.)  The  wisdom,  goodness  and  power  neces- 
aary  for  the  protectiOQ  of  the  general  welfare 
and  peace  of  tbe  people,  are  the  only  source 
from  whidi  is  derived  the  authority  to  exercise 
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the  sovereignty  of  the  oation.  (1  Burlamaqui 
Xat.  Law,  ch.  9.  pp.  88, 80.)  And  on  these  the 
power  to  reward  and  punish  rests.  {Id.,  99.) 
The  powers  which  the  sovereign  exercises,  are 
those  which  relate  to  internal  administration. 
(2  Burlamaqui,  Pt.  8,  ch.  1,  p.  153.  And  next, 
those  which  reflate  foreign  orexteroat  admiu- 
istraiioDs.  (3  lii.,  Pt.  4,  ch.  1,  p.  220.)  Among 
thia  last  class  are  the  powers  of  making  offen- 
sive or  defensive  war.  of  concluding  treaties 
and  alliances,  of  C(»itrolling  the  immigration  of 
foreigners,  and  of  regulating  commerce.  By 
the  laws  of  war,  the  sovereign  acquires  the  right 
to  spoil,  plunder  and  destroy  the  goods  of  bis 
enemy,  and  possess  his  lands.  (2  Burlamaqui, 
Pt.  4,  ch.  7,  p.  290,  &c.)  In  order  to  indemnify 
for  the  expeDsea  of  war  out  of  his  enemies' 
goods  and  lands,  and  wliile  the  conqueror  con* 
unues  ia  possession  of  the  lands,  he  is  sovereign 
over  them,  and  of  all  within  them;  and  may 
either  admit  the  vanquished  to  the  rights  of 
subjects,  or  banish  them  as  enemies  from  the 
country,  for  the  sovereignty  thus  acquired  is 
absolute.  (2  Burlamaqui,  Pt.  4,  ch.  8,  sec.  1^. 
p.  809.)  And  from  these  rigbls  of  war  flows 
the  sovereign  power  of  making  treaties,  equal 
or  unequal  (8  Burlamaqui,  Pt.  4,  ch.  9,  pp. 
814,  817.  819),  and  whether  in  war  or  in  peace 
— such  treaties  being  unet^ual  whenever  they 
limit  the  powers  of  the  foreign  sovereign;  as  by 
stipulating  that  the  conqueror's  consent  shall  l>e 
had  before  the  foreign  sovereign  can  act  in  any 
given  way.   (Id.,  sec.  18,  p.  819.) 

The  power  to  regulate  foreign  commerce  nec- 
essarily includes,  as  oue  of  Its  incidents,  the 
power  to  lay  imposts  on  foreign  goods,  or  even 
to  prnhibU  them  entry  (Vattel's  Law  of  Nations, 
bk.  1,  ch.  8,  p.  89),  whenever  the  welfare  of  the 
State  demands  it.  The  right  to  trade  with  a 
foreign  nation  is  therefore  conventional,  and 
the  treaty  that  cedes  the  right  is  the  measure 
or  limit  thereof — dependent  on  the  will  of  the 
foreign  sovereign,  and  not  a  right  of  preecrip- 
tion.  And  a  foreign  nation  may  limit  its  foreign 
trade  to  Itself,  or  to  its  own  vessels,  by  treaty  or 
otherwise.   (Vattel,  bk.  2,  ch.  2.  p.  121.) 

During  the  flame  of  war,  a  nation  may  sell  or 
alundon  part  of  its  public  property  (Vattel,  bk. 
l,ch.  21,  p.  105),  though,  if  the  sovereign  be 
not  absolute,  this  may  require  the  concurrence 
167*]  •of  his  co-ordinates,  the  people.  The 
empire  of  sovereignty,  and  the  domain  of  prop- 
erty, are  not  inseparable — for  the  nation  may 
have  its  sovereignty  but  not  Its  domain — which 
may  be  held  in  the  possession  of  a  foreign  na- 
tion, either  by  war  or  treaty.  (Vattel,  bk.  1, 
ch.  28.  p.  118.) 

(b.)  The  sovereign  who  acquires  a  country  by 
cooquest  or  treaty,  has  the  exclusive  right  to 
legislate  in  re^rd  to  it,  and  may  impart  this 
right  to  another:  and  the  country  so  acquired 
may  be  retained  in  a  subject  condition,  or  be 
erected  into  a  colony. 

The  laws  of  the  conquered  or  ceded  country 

main,  until  changed  by  the  sovereign  con- 
queror, who  may  change  the  political  form  of 

Svemment;  but  the  laws  of  trade  remain, 
warr.  on  Stat.,  907;  HaU  v.  CbmpfisU,  Cowp., 
204;  Calmn^t  case,  7  Rep.,  176.)  And  where 
the  power  to  legislate  therein  has  been  granted 
by  diarter  or  statute  to  another,  there  the  laws 
of  the  conqueror  do  not  extend  into  such  terri- 
tories.  (Dwarr.,  686,  627;  8  uid  4  Willlun 
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IV.,  ch.  93,  relating  to  the  Governor  and  Coon- 
cil  of  India,) 

But  where  the  country  acquired  by  the 
right  of  occupancy  and  discovery,  and  peopled 
by  the  subjects  of  the  sovereign  who  makes  the 
discovery,  the  colonists  carry  with  them  such 
laws  of  Uieir  sovereign  as  may  be  applicable  to 
their  condition.  (Dwar.  on  Stat,  906;  Attorne/f- 
General  v.  Stvart,  3  Merriv.,  143.) 

All  laws,  beneficial  to  such  colonies,  go  with 
the  colonists;  but  penal  laws,  inflicting  forfeit- 
ures and  disabilities,  never  extend  to  colomea 
not  in  eue  (Dawes  v.  PainUr,  Freenun,  175; 
Dwarr.,  527),  nor  do  laws  of  tithes,  bank- 
ruptcy, mortmain  or  police. 

The  laws  of  the  sovereign,  passed  after  the 
settlement  of  a  country,  whcUier  ceded,  con- 
quered or  discovered,  do  not  affect  such  colony 
unless  specifically  named;or,  unless  they  relate 
to  the  exercise  of  foreign  powers  of  the  sov- 
ereign, in  regard  to  navigauon,  trade,  revenue 
and  shipping.  (Dwarr.  on  Stat.,  527.  906;  1st 
Report  of  Comrar's  West  Indies,  Legal  In- 
quiry, 2,  6,:  Pari,  in  Ireland,  12th  Rep.,  112.) 

Thus  we  And  that,  after  the  discovery  of  Llie 
North  American  Colonies,  till  the  RevoIuti(»i, 
Great  Britain  regulated  the  foreign  trade  of 
these  her  colonies,  by  various  Acts  of  Pariia- 
ment,  passed  to  limit  it  to  the  vessels  of  British 
subjects  and  to  British  ports,  and  to  encourage 
it.  She  controlled  the  tobacco  trade  by  stat- 
utes. (1670,  22  and  28  Car.  II.,  ch.  10;  1686, 
1  James  IL.  ch.  4;  1695,  7  William  XII..  ch. 
10;  1699. 10  and  11  WUliam  IIL.  ch.  31 ;  1704. 
8  and  4  Anne.  ch.  6;  1709,  8  Anne,  ch.,  18; 
1718,  13  Anne,  ch.  8.)  She  restrained  all  im- 
ports and  exiwrts  to  and  *from  America  [*  168 
to  British  ports  and  British  ships.  (13  Car.  II., 
ch.  13,  sees.  1,  3,  8,  4,  19;  7  and  8  Wm.  UL, 
ch.  22,  sec.  18;  8  Anne,  ch.  13,  sec.  23;  Tlu 
Recovery,  6  Rob.,  840;  WUmn  v.  Marriatt.  8  T. 
R.,  81;  1  Bos.  &  P.,  482;  2  Evans'  British 
Stat.,  81;  16  Car.  IL,  ch.  7:  2  Evana'  StabL, 
68,  62;  Grant  t.  LUn/d,  4  Taunt..  186.)  She 
regulated  the  import  of  prize  goods  into  and 
from  America.  (1711,  10  Anne.  ch.  23;  1742. 
15  George  II.,  ch  81 ;  and  1744, 17  George  IL. 
ch.,d4.)  She  encouraged  and  controlled  all 
the  trade  to  her  colonies,  by  statutes.  (1695,  7 
WilUam  III.,  ch.  22;  1707,  6  Anne,  ch.  37; 
1710,  8  Anne,  ch.  27;  1738,  6  George  IL.  ch. 
18;  1740.  IS  George  II.,  ch.  81.)  She  forbade 
exports  from  her  colonics  to  certain  foreign 
countries.  (1731,  4  George  II.,  ch.,  15;  1732, 
5  George  II.,  ch.  22;  1757,  80  George  II.,  ch. 
9.)  She  regulated  the  import  of  coffee,  tea. 
and  other  goods  into  these  colonies;  appointed 
commissioners  of  the  revenue,  and  provided 
penalties  for  the  violations  of  such  laws.  (1T68, 
4  George  IIL,  ch.  16;  1766.  8  George  IIL.  ch. 
45;  17W,  6  George  IIL,  ch.  40  and  62;  1767,  7 
George  III.,  ch.  41.  46,  66;  1768,  8  Geoige 
IIL,  ch.  33;  1772, 12  George  IIL,  ch.  7  and  60; 
1773,  18  George  III.,  ch.  44.)  And  following 
up  her  legislation  in  regard  to  these  colonies. 
Great  Britain  In  1772  (12  George  IIL,  ch.  m 
allowed  a  drawback  on  tea,  exported  to  her 
British  North  American  colonies;  and  until  the 
Revolution,  entirely  controlled  the  trade  and 
duties  laid  in  the  colonies.  (Journals  of  Con- 
gress, Vol.  I.,  pp.  27,  31,  88  to  89.  47,  394  to 
896;  Gales  &  Seaton's  Debates  in  Congress, 
816.) 
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The  oppressioD  of  these  lavs  of  Great  Britain 
upon  her  colonies  having  resulted  in  the  de- 
struction at  Boston,  on  the  81st  December, 
lT7d,  of  teas  imported  there  by  the  East  India 
Company,  on  which  they  had  paid  duties;  in 
the  meeting  of  the  Confcress  of  the  Colonies  on 
the  5th  of  September,  1774,  at  PUladelphia:  in 
Qrcat  Britain's  denouncing  them  out  of  her 
protection  on  the  20th  of  December.  1775;  in 
the  Declaration  of  Independence  of  4th  of  July, 
1776;  in  the  aclcnowledgment  of  the  Independ- 
ence of  the  United  8tates  by  Qreat  Britain,  on 
SOth  November.  1783;'  and  in  the  Treaty  of 
Peace,  signed  at  Paris  on  the  Sd  of  September, 
17fj3.  the  United  States  became  independent 
and  absolute  sovereignties. 

(c.)  From  the  2d  of  September.  1783.  until 
the  adoption  of  the  Constitution  by  the  States, 
respeciiTely,  each  had,  and  several  of  tliem  ex- 
ercised, the  power  of  r^ulating  its  foreign 
commerce,  and  laying  imposts  and  tonnage 
duties.  (Journals  of  Congress  of  the  ConfM- 
eratlon.  Vol.  II.,  298.  SOI:  Oales  &  Seaton's 
History  of  Debates  in  Congress,  111.)  Georgia 
laid  1«.  Sd.  sterling  on  tonnage:  and  South 
Carolina  laid  U.  Sd.  sterling  (Id..  800);  Penu- 
Bvlvania  laid  a  tonnage  on  vessels  of  nations  in 
169»J  treaty;  "Maryland  laid  It.  Bd.  per  ton 
on  vessels  in  treaty,  and  2t.  Sd.  on  others,  ex- 
cept British,  which  p^d  6«.  8d.  and  two  per 
cent,  on  goods  therein;  Yirginta  laid  a  tonnage 
of  3«.  6d.  on  vessels  in  treaty,  and  Qs.  id.  on 
non-treaty  vessels,  and  two  per  cent,  ad  talorem 
on  goods  therein;  and  South  Carolina  laid  3<. 
9d.  sterling  on  British  sugars,  and  \t.  8d.  on 
those  of  other  natioos.   {la.,  %7S.) 

By  the  Confederation  of  I7th  November, 
1777,  the  Slates  still  reserved  to  themselves  the 
right  to  regulate  their  foreign  commerce,  and 
to  lay  duties.  (See  article  6th,  Voi.  II.,  Jour- 
nals  of  Congress  of  the  Confederation,  8(^,  801, 
S^IO.)  There  were,  however,  secured  to  the  cit- 
izens of  different  states  certain  rights  by  the 
Confederation  in  regard  to  imports  and  exports 
of  goods  from  state  to  state.  (Arts.  4, 6,  8  vol- 
ume Journals  of  Confederation,  880.) 

It  is  true  that  the  Congress  of  the  Confedera- 
tion, on  the  22d  September,  1774  (see  Journal 
of  Congress,  Vol.  I.,  14),  requested  the  mer- 
chants and  others  in  the  colonies  to  recall  alt  or- 
ders for  goods  from  Qreat  Britain,  and  on  the 
27lh  September,  \m(Id..  Vol.  I..  16),  resolved, 
that  after  1st  December,  1774,  there  should  be 
DO  importation  of  goods  from  Oreat  Britain  or 
Ireland,  nor  purchase  of  goods  If  imported 
thence:  and  that  on  20th  October,  1774(7tf.,Vo1. 
I.,  28  to  26).  the  Non-importation,  Non-con- 
Bumption,  and  Non-exportation  agreement  was 
signed  by  the  members  of  Congress,  yet  the 
Congress  did  not,  in  fact,  execute  these  resolves; 
and  on  6th  April.  1776  {Id..  Vol.  I.,  807.  808). 
a  resolve  was  passed  allowing  importations  and 
exportations  to  the  citizens  of  the  colonies,  and 
of  all  nations,  except  to  and  from  those  under 
the  dominion  of  Great  Britain,  subject  to  the 
duties  laid  or  to  be  laid  by  the  colonies. 

Yet,  before  the  Revolution,  a  commercial  com- 
bination regulated  the  importations  between 
America  and  Great  Britain.  If  any  man  was 
suspected  of  an  infraction  of  the  Non-importa- 
tion agreement,  his  conduct  was  strictly  watch- 
ed, and  if  his  guilt  was  discovered  be  was  pub- 
lished and  held  up  to  the  world  as  an  enemy  to 
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his  countrv.  (Gales  &  Seatou's  History  of  De- 
bates in  (Congress,  Vol.  I.,  830,  speech  of  Bfr. 
White.) 

The  means  to  defray  the  expenses  of  gov- 
ernment, under  the  Confederation ,  for  common 
defense  and  general  welfare,  were  obtained  by 
requisitions  on  the  several  States,  for  such  sums 
of  money  as  should  be  in  proportion  to  the  val- 
ue of  the  lands  and  improvements  in  possession, 
or  in  grant  to  the  citizens  of  the  Stale  (Journals 
of  Coo&ress  of  Confederation,  October  14th, 
1777,  Vol.  II.,  288),  to  bo  estimated  in  such  way 
as  Congress  should  appoint.  (See  Confedera- 
tion, ai^le  8,  Vol.  II. ,  Journal  of  Congress,  880, 
November  16th.  1777.)  These  quota  were  fixed 
*by  Congress,  from  time  to  time,  accord-  {*  1 70 
ing  to  the  number  of  the  white  inhabitants  in 
each  State.  (Art.  9,  Confederation ;  see  Vol.  II. 
of  Journals  of  Confederation,  836, 887 ;  also  Id.. 
SM,  November  28d,  1777.  and  the  Keport  of 
the  Committee  of  Uie  Board  of  Treasury,  Id., 
882.) 

From  those  authorities  it  will  appear  that  the 
States,  individually,  i-egulaled  their  foreign 
commerce  and  duties,  and  were  in  this  respect 
foreign  sovereigns  to  each  other,  and  they  main- 
tained this  relation  until  the  adoption  of  the 
Constitution  of  the  United  States.  Thus  we 
Sod  that  the  7th  Anicle  of  the  Constitution, 
the  ratification  thereof  by  the  conventions  of 
nine  of  the  original  thirlcen  States  was  to  be 
sufficient  for  the  establishment  of  the  Constitu- 
tion,  and  that  on  26th  July.  1788.  eleven  of  the 
thirteen  had  adopted  it,  and  that  North  Caro- 
lina and  Rhode  bland  stood  aloof;  the  first  un- 
til 2d  November,  1789,  and  the  last  till  29lh 
Hay.  1790.  (Sec  Mr.  Hickey's  Book,  published 
in  1847,  p.  24.) 

Between  the  36lh  July,  1788,  and  29th  May, 
1790,  Rhode  Island  was  therefore  in  the  posi- 
tion of  a  foreign  State,  regulating  her  own  com- 
merce, and  laying  her  own  duties,  and  she  did 
not  send  deputies  to  the  coDvention  at  Philadel- 
phia to  form  a  constitution.  (See  Gales  &  Seat- 
on 's  History  of  Debates  in  Congress  from  1789 
to  1791,  Vol.  I.,  p.  4  of  Introduction.)  Rhode 
Island  was  thus  In  a  position  to  force  British 
goods  into  the  United  States  by  Long  Island 
and  Connecticut.  {Id.,  p.  124,  Mr.  Boudinot'a 
speech.)  She  did,  in  fact,  enter  into  the  neigh- 
boring States  linen  and  barley  that  had  not 
paid  duly  to  the  United  States.    {Id.,  p.  164.) 

(d.)  The  pCMition  of  North  Carolina  and  of 
Rhode  Island  was  that  of  foreign  Slates,  as  to 
the  United  States,  and  they  were  so  treated  by 
the  Congress  of  the  Uniteil  States,  under  the 
Constitution.  Thus  (Gales  &  Sealon's  History 
of  Debates  in  Congress  from  3d  March.  1787. 
to  8d  March,  1791.  Vol.  I.,  pp.  1011.  1012).  a 
bill  passed  the  Senate  to  prevent  goods  from 
being  brought  from  Rhode  Island  into  the  Unit- 
ed States ;  and  (History  of  Congress  from  March 
4.  1789.  to  March  81,  1798,  by  Carey.  Lea  & 
Blanchard,  p.  609,  2d  sess.  1  Cone.,  Senate 
Journal,  p.  184)  on  28th  April,  1790.  a  com- 
mittee was  appointed  lo  consider  what  provis- 
ions would  be  proper  for  Congress  to  make  re- 
specting Rhodelsland;  and  on  11th  May,  1790, 
their  report  was  considered  (same  Journal,  pp. 
188, 189),  and  a  resolution  was  passed,  that  ail 
commercial  tnterconrse  between  the  United 
States  and  Rtiode  Island  from  Ist  July  next  be 
pn^bited;  and  on  18th  May,  1790,  the  com- 
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mittee  reported  a  bill  for  thaX  purpose;  on  14tb 
May  h  was  ordered  to  a  third  readiag.  and  on 
the  18th  Hay  it  was  passed  by  the  Senate,  18 
171*]  ayes  to  7  noes.  •In  the  House,  it  pass- 
ed first  and  second  readings:  and  on  1st  June, 
1790,  the  Pnjsident  communicated,  by  a  mes- 
sage to  both  houses,  that  Rhode  leland  had  ac- 
ceded to  the  Constitution.  (See  House  Jour- 
nal, p.  219,  282;  also.  Gales  &  Beaton's  Hisioir 
of  Debates  in  Congress,  Vol.  II.,  p.  1009.  11th 
Hay,  1790.)  When  Rhode  Island  came  into 
the  union.  Acts  of  Congress  were  passed  to  ex- 
tend to  this  State  the  laws  of  Congress  relative 
to  the  judiciary,  the  census,  &c.  (Vol.  L.  Gales 
&  Seaton's  History  of  Debates  in  Congress,  pp. 
1030,  1038,  1026;  Id.,  1711;  also.  Id.,  1006.) 

The  Slate  of  Vermont  was  admitted  by  1 
Stat,  at  L.,  191,  cfa.  7,  February.  1701,  and 
laws  extended  over  her  by  ch.  12,  March,  1791, 
1  Slat.  atL..  197,  198. 

Rhode  Island  and  North  Carolina  were, 
therefore,  until  they  adopted  the  Constitution 
of  the  United  States,  foreign  to  the  United 
States,  and  to  the  laws  of  Congress,  and  were 
outside  of  all  provisions  in  regard  to  commerce 
and  duties  unless  expressly  named  in  the  stat- 
utes of  Congress.  The  General  Collection  Act 
of  8l8t  July,  1789.  ch.  0  (1  Stat,  at  Large,  p. 
29),  by  section  1,  establishes  collection  districts, 
in  ea^  of  the  eleven  States  thut  had  adopted 
the  ConstitutioQ ;  and  by  section  89.  1  L.  U.  S., 
48,  recitesthat  North  Carolioaand  Rhode  Island 
bad  not  adopted  the  Constitution,  and  "lays 
duties  on  goods  not  the  produce  of  those  States, 
when  Imported  from  either  of  them  into  the 
United  States."  The  Act  of  16th  September, 
1789,  ch.  15  (1  Stat,  at  L.,  09),  section  3.  gives 
to  vessels  of  North  Carolina  and  Rhode  Island 
the  same  privileges,  when  registered,  as  to  ves- 
sels of  the  United  States;  section  8  lays  on  rura, 
loaf-sugar  and  chocolate  made  in  North  Caro- 
lina and  Rhode  Island,  the  same  duties  as  when 
imported  from  other  foreijm  countries;  neither 
North  Carolina  nor  Rhode  Island  were  em- 
braced in  the  Act  of  28d  September,  1780.  ch. 
18,  to  compensate  the  judges  of  the  Supreme 
Court  (1  Stat,  at  L..  Ti).  and  of  34th  September, 
1780,  ch.  20,  estabilshing  the  Judiciary  of  the 
United  States  (1  Stat,  at  L.,  73).  North  Caro- 
lina was  brought  within  the  revenue  laws  by 
the  Act  of  8lh  Febniaiy,  1790.  sec.  1,  ch.  1  (1 
Stat,  at  L.,  99);  and  the  Judiciary  Act  was  ex- 
tended to  North  Carolina  4th  June,  1700,  ch. 
17  (1  Stat,  at  L..  136).  And  the  second  section 
of  Act  of  16th  September,  1789.  was  revived 
against  Rhode  Island  by  the  first  section  of  the 
Act  of  8th  of  Fcbruarv,  1790  (I  Stat,  at  L., 
100).  The  Census  Act  o)  the  1st  March,  1790, 
ch.  8,  did  not  embrace  her.  (1  Stat,  at  L.,  103.) 
And  on  the  4th  June,  1790.  ch.  19(1  Stat,  at  L., 
137) ,  the  Revenue  Actn  were  extended  to  Rhode 
Island,  and  by  reason  thereof,  the  thirty-ninth 
section  of  {he  Act  1780,  ch.  5,  ceased  to  operate, 
when  she  came  into  the  Union ;  and  on  28d 
172*]  *J«ne,  1790,  ch.  21.  extended  the  Ju 
diciary  Act  to  Rhode  Inland;  and  the  law  of 
5th  July,  1790,  extended  to  her  the  Census  Act. 

The  {wwer  lodged  in  the  Congress  of  the 
United  States  by  ConstitutioD.  art.  1,  sec.  8. 
"  to  regulate  commerce  with  foreign  nations," 
includes  all  power  over  navigation.  (Oibbons 
V.  Oifden,  9  Wheat.,  191:  TA*  North  Jfowr 
Steamboat  Oompaajf  t.  LMng^on,  8  Cow.,  718; 
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United  StcUea  v.  The  BriganUne  WaUam,  3 
Hall's  Law  Journal,  365 ;  8  Story's  Com.  Const.. 
161;  1  Kent's  Com.,  405.  Lec.  19.)  The  power 
to  regulate  it  "among  the  several  States  was 
demanded  because,  during  the  confederacy,  the 
States  had  pursued  a  local  and  selfisfa  policy, 
suicidal  in  its  tendency ;  and  temporarily  sought 
to  gain  advantages  over  one  another  in  trade, 
by  favors  and  restrictions.  (Federalist,  No. 
42,  1  Tucb.  Blark.  Com..  App..  347  to  358; 
President  Monroe's  Message.  4lh  May.  18^. 

Sp.  81,  32;  2  Siory's  Com.  Const.,  sec.  1063.  p. 
11.)  And  the  power  to  regulate  it  "  with  the 
Indian  tribes"  having  been  prior  to  the  Revolu- 
tion vested  in  the  British  sovereign,  and  having 
at  the  Revolution  naturally  flowed,  subject  to 
some  restrictions,  to  the  government  under  the 
confederacy  ( Woret^er  v.  Staie  of  Qtoryia.  6 
Pet.,  515;  Johntm  v.  MelwUmh,  8  Wheat.,  548). 
was  finally  vested,  unreservedly  in  the  United 
States,  under  the  Constitution.  (S  Story's  Com. 
Const.,  sec.  1094.  p.  540,  541.) 

(e)  'The  power  to  admit  new  slates  under  the 
Condeferaiion  was  limited  lo  Canada  (art.  It); 
no  other  British  colony  was  to  be  admitted  ex- 
cept by  consent  of  nine  states.  The  Congress 
of  the  Condeferation  at  length  induced  the 
SUtes  to  cede  the  Western  Territory  (8  Story's 
Com.  Const.,  1811),  and  the  ordinance  of  18th 
July,  1787.  as  to  this  territory.  Is  the  model 
hitherto  used  for  our  territorial  governments. 
(3  Story's  Com.,  sec.  1313;  Webster's  Speecfaee, 
January,  1830.  pp.  860,  364.)  Missouri  came 
into  the  Union  by  force  of  this  ordinance,  with 
a  limit  of  86°  W  N.  lat..  as  that,  by  which 
all  territories  ceded  by  France  shall  exclude 
alaverr.  (Act  of  Congress,  6tli  March.  1820. '8d 
L.  U.  S.,  548.)  See  Qreen  v.  Biddle,  8  Wheal.. 
I,  87,  88,  aa  to  the  compact  between  Virginia 
and  Kentucky.  Now.  under  the  (^nsiituiicHi 
(sec.  8.  art.  4,  3  Story's  Com.  Const.,  sec.  1808, 
p.  184),  the  United  Stales  have  power  to  admit 
new  states,  and  their  power  can  only  be  exer- 
cised by  the  Congress. 

The  power  of  Con^ss  to  admit  new  stales 
does  not  include,  as  itf  incident,  any  p4)wer  to 
acquire  new  territory  by  treaty,  purchase  or 
otherwise  (the  power  to  admit  new  states  bad 
reference  only  to  the  territory  then  belonging 
to  the  United  States.  3  Story's  Com.  Const.,- 
sec.  1280),  was  designed  for  the  admission  of 
the  states  which,  under  the  ordinance  of  17b7, 
were  to  be  formed  within  Its  old  boundnrieft. 
The  purchase  of  Loul^oa  *cannot  be  [*173 
justified  as  incident  to  the  power  of  Cunereas 
as  to  common  defense  and  general  welfare. 
This  purchase  from  Fiance,  by  Treaty  of  1803, 
by  which  the  United  States  were  to  pay  $11,- 
OllO.OOO  and  to  admit  the  inhabitanto  into  the 
Union  as  soon  as  possible,  was  justified  by 
President  Jeffeison,  on  the  ground  of  the  neces- 
sity to  protect  the  commerce  of  the  West  an^ 
have  the  passage  of  the  Qulf  (President's  Mes- 
sage, pp.  105,  106,  &c.,  17th  October.  1803), 
and  the  power  to  make  this  purchase  depends 
solely  on  its  being  an  incident  of  the  nitUonal 
sovereign  power  of  the  United  Stales,  to  make 
war  ana  conclude  treaties  (4  Elliott's  Debates, 
357  10  360:  AfMritan  /nsunrnes  Compmnk 
V.  Canter.  1  Pet.  8.  C,  511,  543,  Stoty^s 
Com.  Const.,  sec.  1281),  and  the  United  Siatea 
have  incidentally  the  power  to  create  corpora- 
Uooa  and  territcfflal  governments.  (ifedwtaA 
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T.  Maryland,  4  Wheat..  400,  423,  8  Story's 
Com.  CoDSt.,  182.) 

The  power,  then,  of  ihe  United  States  to  ac- 
quire new  territory  does  not  -depend  upon  aoy 
spcciSc  grant  in  the  Constitution  to  do  so.  but 
flows  from  its  sovereignty  over  foreign  com- 
merce, war,  treaties,  and  imposts.  (3  Story's 
Com.  Const.,  sec.  I28i:  4  Elliott's  Debates. 
257-260:  Amerknn  laaurance  Company  v. 
Canter,  1  Pet.,  011-642.)  The  power  of  the 
United  States  over  conquered  and  ceded  terri 
tory  is  sovereign,  and  exclusive  of  state  control 
or  power.  (8  Story's  Com.  Const.,  sec.  1^51;  p, 
124;  Hamillon'B  Works.  Vol.  I.,  p.  115;  4 
Wheat. .  420  ;  9  Wheat. ,  86. 5,  7 ;  8  Story's  Com. 
Const.,  sec  1822);  except  so  far  as  the  Treaty, 
or  the  ordinance  of  1787,  may  limit  it.  (Rawie' 
on  Const.,  ch.  27,  p.  287;  1  Kent's  Com.,  sec. 
12,  p.  343;  Id.,  sec.  17.  pp^  869.  880.)  By  sec. 
3,  art.  4  Constitution,  "  The  Congress  is  em- 
powered to  dispose  of  aod  make  all  needful 
rules  and  regula'-ions  respecting  the  territory 
and  other  property  twlonging  to  the  United 
Slates,  and  nothing  in  th&  Coostitnlion  shall 
be  so  construed  as  to  prejudice  any  ciainas 
of  the  United  States,  or  of  any  [Mirticular 
state." 

Territory  acquired  by  the  United  States,  by 
conquest  or  by  treaty,  does  not,  by  force  of  our 
Constitution,  become  entitled  to  self-govern- 
ment, nor  can  it  be  subject  to  tlie  Jurisdiction  of 
any  state.  (8  Story's  Com.  Const.,  1818.)  It 
would  bo  without  anv  government  at  all.  if  it 
were  not  under  the  doniioion  and  jurisdiction 
of  the  United  States.  {Amenaan  Inmraitee  Com- 
pany v.  Canter.  1  Pet.  S.  C,  511,  542;Jrf.,  516,) 
During  military  occupation,  it  is  governed  b^' 
military  law;  but  when  ceded  by  treaty,  it  is 
under  the  civil  government  of  the  United  States; 
and  the  terms  of  the  treaty,  or  statutes  of  the 
United  States,  are  the  only  law  that  can  bind 
it.  The  rights  and  relations  of  persons  inter  ae 
remain,  but  the  allegiance  is  transferred,  a]- 
1 74*]  though  tlie  *people  do  not  share  in  the 
powers  of  general  government,  until  tliey  be- 
come a  atate.and  are  admitted  as  such  {Amer- 
ican Imurance  Company  y.  Cbnter,4Pet.  S.C., 
S11-54S.)  With  the  transfer  of  the  domain, 
the  inhatntants  cease  to  be  inhabitants  of  the 
state  or  country  that  cedes  the  lands  in  ques- 
tion. {PeojOe  V.  Qodjrey.  17  Johns.,  225;  Com- 
monmaUh  v.  Toiirig,  1  Hall's  Jour,  of  Juris 

{)rudence,  47.)  The  power  of  the  United  States 
odged  in  the  Congress  is  supreme  over  all  ces- 
sions, even  from  the  several  States — and  no 
state  can  limit,  defeat  or  modify  the  action  of 
the  United  Slates  over  such  cessions  (CwA«ns  v. 
Virginia,^  Wheat.,  264.  434r4^;  LougMorough 
V.  Blake.  0  Wheat.,  822-824),  both  as  to  the 
property  and  as  to  the  inhabitants;  and  the  do 
main  and  sovereignty  arc  distinct,  and  may  be 
one  or  both  exercised  or  not;  hence  Congress 
may  lay  a  direct  lax  on  lands  in  its  ceded  terri- 
tories. (3  Wheat.,  817.)  Congress  may  omit 
to  extend  a  direct  tax  to  the  territories  or  dls- 
Iricts  owned  by  her.  whenever  a  direct  tax  is 
l^d  on  the  States.  (5  Wheat.,  817;  8  Story's 
Com.  Const.,  sec.  996,  p.  463.)  The  words  of 
art.  1,  sec.  9,  Constitution  United  States,  do  not 
require  that  such  tax  shall  extend  to  the  terri- 
toriL's.  (2  Story's  Com.  Const.,  sec.  1005.)  Sec. 
2,  art.  1.  Const,  regulates  how  a  direct  tax  shall 
be  apportioned  among  the  States,  but  this  does 
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not  require  the  territories  to  be  taxed,  although 
no  state  could  be  exempted. 

(f.)  These  authorities  show  clearly  that  Uie 
domain  and  the  soverignty  of  the  Umted  States 
always  must  be  distinct;  and  may  or  may  not 
be  both  in  full  exercise  at  once,  as  is  ever  the 
case  with  all  nations.  The  sovereignty  of  the 
United  States  is  operative  in  foreign  countries 
—both  in  war  and  peace  her  domain  is  local. 
In  war,  we  taxed  the  goods  brought  into  Tarn- 
pico,  in  Mexico,  while  in  our  military  occu- 
pancy ;  and  also  laid  imposts  on  goods  brought 
ilieoce  into  tite  collectlondistrictsof  the  United 
Slates,  {hleming  v.  Page,  9  How..  S.  C,  615- 
019;  see  Benner  v.  Porter,  Id.,  285.)  In  war, 
Oreat  Britain,  by  force  of  arms,  occupied  Cas- 
tine,  a  port  wilun  a  collection  district  of  the 
United  States,  and  foreign  goods  were  there 
imported  during  such  hostile  occupancy ;  hence, 
upon  the  abandonment  of  that  port  by  the  foe, 
the  United  Slates  had  no  right  to  lay  imposts 
on  said  goods,  then  and  there  found ;  because 
her  sovereignty  was,  as  to  that  port,  in  her  do- 
main, suspended  by  the  hostile  occupancy. 

(United  Statet  v.  JUee.  4  Wheat..  246;  United 
States  V.  Haywtrd.  3  Oall.,  601;  Grotius  de 
Jure.B.  &  P.,  3.  ch.  6,  sec.  5;  Id.,  lib.  8,  ch.  6, 
sec.  4;  Id.,  ch.  9.  sees.  9. 14;  Puffendorf,  lib.  7, 
sec.  5,  n.  4;  lib.  8.  ch.  11,  sec.  8;  Bynk.  Quest. 
Jur.  Pub.,  lib.  1,  ch.  6;  SS  hkdii.  Sugar  v. 
UrUtedStaten,  9  Cranch,  195;  The  Fama,  5  Rob., 
114,  H7;  Reeves'  Law  of  Shipping,  108;  Uatt 
V.  Campbell.  Cowp.,  204;  see  Journal  H.  Rep., 
*15th  Cong.,  Istsess.,  p.  165;  Report,  ['ITS 
dated  the  28d  March,  18, 1815;  also  Journal  16lh 
CoDg..  2d  sess.,  p.  61;  16th  Cong..  2d  sees.; 
Jourual,  p.  140,  197;  Act.  Cong.  I9th  May. 
1824, 19lh  Cong. ,  let  sess. ;  Report  Com.  of  Sen- 
ate, No.  28,  January  28.  1826.) 

The  soverei^uty  may  be  in  full  force;  but  the 
actual  possession  of  the  domain  may  not  be  en- 
joyed in  such  way  as  to  put  the  power  of  col- 
lecting imports,  &c.,  in  force—thus  Louisiana 
was  acquired  by  cession,  under  Treaty  with 
France  of  30lh  April.  1808.  and  until  the  Act 
of  Congress  of  24th  February,  1804,  took  effect, 
no  duties  were  taken  on  foreign  goods  imported 
into  Louisiana.   (Ch.  IS,  2  L.  U.  8.,  251.) 

So  Florida  was  ceded  to  the  United  States  by 
Treaty  of  22d  February,  1819;  and  on  8d  March, 
1821  (16th  Cong.,  2d  sess. ,  ch.  89,  sec.  2,  8  Stat, 
at  L. ,  689),  the  revenue  laws  were  extended  over 
Florida:  and  in  the  interval  no  duties  accrued 
to  the  United  States  on  foreign  goods  imported 
into  Florida.  (See  The  Fama,  5  Rob.,  97;  2 
Rob.,  861 ;  Jacobsen's  Sea  Laws,  456  ;  5  Rob., 
849;  Opinion  of  Attorney-General,859,  865, 895, 
case  of  The  OUve  Branch.) 

Under  the  Louisiana  cession  the  United 
States  claimed  to  54°  40'  north  latitude,  em- 
bracing Oregon,  and  It  was  not  until  August 
14th,  1848,  when  the  revenue  laws  were  ex- 
tended to  Or^;on,  and  a  port  of  entry  estab- 
lished therein.  (See  9  Sut.  at  L.,  ch.  177,  p. 
881.  1st  sess.,  80th  Congress.) 

The  Territory  of  Washington  was  created, 
out  of  the  same  cession,  a  territory  by  Act  of  ' 
82d  Cong.,  2d  sess.,  ch.  90  (Session  Laws, 
1852-8,  VJH).  but  the  revenue  laws  do  not  yet  > 
extend  to  it. 

The  inland  and  lake  districts  were  created  by 
Acts  of  1799,  ch.  22,  1  Stat,  at  L.,  687,  and  2 
Stat,  at  L..  181. 
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The  District  of  Minnesota,  by  Act  of  1850, 
ch.  79,  sec.  89,  Stat,  at  L.,  510. 

Texas  collected  her  own  duties  until  the  Act 
of  8l8t  December,  1845.  took  effect,  and  created 
collectioa  districts  therein.  (See  9  L.  U.  S.,  p. 
J8,  ch.  2,  p.  128:  Id..  108;  Calkin  v.  Coeke,  14 
How.,  285,  236.) 

The  taxes  laid  by  Oreat  Britain  on  her  colo 
nies,  without  representation  orconsent,  formed 
part  of  the  injuries  and  wrongs  which  led  to 
our  independence.  (Declaration  of  Independ- 
ence, 1  Stat,  at  L..  2.) 

Finally,  duties  have  never  Xxea  held  to  accrue 
lo  the  United  States  tu  her  newly  acquired  ter- 
ritories, until  provision  was  made  by  an  Act  of 
Congress  for  tbeir  collectioa;  and  the  Revenue 
Acts  always  have  been  held  to  speak  only  as  to 
the  United  States,  and  her  territories,  existing 
1 7  6*]  at  the  time  when  the  several  *A  cts  were 
passed ;  and  the  decision  of  the  courts  and  Acts 
of  the  executive  have  conformed  to  these  views, 
(8(;e  Lf^tter  of  Gen.  Jones  from  R.  B.  Mason, 
Itilh  Aug.,  1348;  see  Walker's  Circular,  7th 
October,  1848;  President's  Annual  Message, 
Dec..  1848;  Fuming  &  MatthaU  v.  Page,  9 
How.,  603;  Siptey  v.  Qd»ton,  9  Johns.,  2U2.) 

And  the  right  to  exclusivh  power  of  taxation 
through  the  Congress  formed  one  of  the  strong- 
est inducements  to  the  adoption  of  the  Consti- 
tution of  the  United  States.  (Sec  Madison 
Papers.  171,  217,  224,  475.  481,  498,  540;  Id.. 
146,  297;  Id.,  109,  218.  488;  Id.,  403;  id.,  730; 
see.  also,  Elliott's  Debates  in  Convention  on 
Adoption  of  Federal  Constitution,  Vol.  I.,  pp. 
72,  76.  83,  83,  86  to  88,  95  to  106;  Id.,  298, 804, 
820;  Vol.  II.,  pp.  189.461,  441, 188  to  150, 118 
to  125;  3  Story's  Com.  Const.,  sec.  977.) 

And,  as  if  more  fully  to  evince  the  intention 
of  the  Congress  lo  conHne  its  revenue  laws  to 
the  States  and  Territories,  at  tbe  times  when 
the  respective  laws  are  passed,  and  not  to  seem, 
by  prospective  le^lation,  in  regard  to  terri- 
tories not  yet  acquired,  to  bold  forth  the  char- 
acter of  a  conqueror,  the  United  States  have 
passed  two  Acts  regulating  the  entering  of  mer- 
chandise into  tbe  United  States  from  foreign 
adjacent  territories.  (See  Act  1831,  ch.  14,  8 
Stat,  at  L.,  616;  and  Act  8d  March,  1888.  ch, 
58.  8  Stat,  at  L.,  781.) 

(The  argument  upon  the  other  points  is  omit- 
ted for  want  of  room.) 

The  brief  of  Mr.  Guthing  (Attorney- Qeneral) 
occupied  thirty  printed  pages.  From  it  there 
will  be  extracted  so  much  as  relates  to  the  first 
instruction  asked  for  by  the  plaintiffs  below. 

III.  First  and  second  instructions.  The  bill 
of  exceptions  begins  on  page  8,  and  ends  on 
on  page  138  (as  before  stated),  and  includes  the 
instructioiM  moved  by  the  plaintifh  and  refused 
by  the  couri.  and  the  charge  to  tbe  jury  as 
given,  pp.  186,  187. 

1.  As  to  both  instructions.  The  drst  lastnic- 
tion.  moved  by  tbe  plaintiffs  and  refused,  com- 
prises the  period  from  the  dd  of  February, 
1848,  tbe  day  on  which  tbe  Treaty  of  Peace  and 
cession  to  the  United  States  of  California  was 
signed,  to  the  Sd  of  March,  1649,  the  day  on 
which  the  Act  of  Congress  was  approved  for 
making  California  a  raflection  district  and  San 
Francisco  a  port  of  entry. 

The  second  iostniction,  moved  by  the  plunt- 
iffs  and  refused  by  court,  comphrehends 
the  period  from  the  8d  of  March,  1849,  when 
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the  Act  of  Congress  passed  for  mnkingOati- 
fomla  a  *collecU(m  district,  to  the  ISih  1*177 
of  November  1849,  when  the  Collector,  Collier, 
appointed  under  that  Act,  arrived  at  San 
Francisco  and  entered  upon  the  duties  of  bis 
office. 

These  two  instructions  may  be  considered 
together;  they  assert,  in  substance,  that  the 
coTlections  of  duties  by  the  defendant,  Harrison, 
were  illegal  exactions,  for  which  the  defendant 
Is  responsible  to  tbe  plaintiffs  iu  this  action; 
for  that,  during  the  first  period,  "  no  duties  ac- 
crued to  the  United  States  on  merchandise  not 
the  production  of  the  United  States,  nor  cn 
vessels  not  of  the  United  States,  which  arrived 
within  the  limits  of  California;  and  during  the 
second  period,  that  nobody  but  Collier  was  au- 
thorized to  collect  duties  in  California  until 
"Collector  Collier  entered  upon  bis  duties  as 
Collector  of  the  Customs  at  the  port  of  San 
Francisco." 

The  iostructions  must  be  considered  as  hav- 
ing been  asked  of  Ihe  court  in  reference  to  tbe 
evidence  given,  and  must  be  pertinent  to  that 
evidence,  and  must  be  the  deductions  of  law 
properly  arising  out  of  the  facts  which  the 
evidence  conduces  to  prove;  if  not  so,  the  court 
ought  to  refuse  tbe  instructions. 

The  court  is  not  bound  to  entertain  abstract 
propositions,  nor  should  tbe  jud^e  bewilder  the 
jury  with  instructions  couched  in  language  to 
lead  them  astray. 

The  plaintiffs'  own  evidence  (for  the  defend- 
ant adduced  none)  proved — 

1.  That  the  foreign  merchandise,  and  for- 
eign vessels  laden  with  the  merchandise  in 
question,  were  not  only  imported  into  Califor- 
nia with  tbe  intent  to  be  there  unladen,  but 
were  actually  unladen  and  landed  at  the  port  of 
San  Francisco. 

3.  That  the  plaintiffs  were  warned  that  if  tbe 
merchandise  was  unladen  at  San  Francisco  with- 
out the  payment  of  duties,  they  would  be  liable 
to  seizure  and  forfeiture;  were  left  at  liberty 
to  carry  the  goods,  wares  and  merchandise  to 
some  other  port  in  the  United  States,  and  there 
make  entry  and  payment  of  tbe  duties,  orlo 
pay  the  proper  duties  at  San  Francisco,  and 
save  tbe  expense  of  going  elsewhere  and  the 
forfeiture;  that  the  ptainliffs  elected  to  pay  tbe 
duties,  and  did  pay  them  voluntarily,  without 
compulsion,  without  force,  and  for  no  other 
cause  than  the  waraiog  and  election  so  given 
them. 

8.  That  no  otber  or  higher  duties  were  paid 
by  plaintiffs  and  received  by  the  defendant 
than  were  Impoecd  by  the  laws  of  the  United 
States. 

4.  That  the  defendant  was  lawfully  amtoint- 
ed  and  acting  under  the  government  of  Cttli- 
fornia,  instituted  during  the  war  between  the 
United  States  and  Mexico,  and  continued  in  be- 
ing, operation  and  effect,  after  tbe  Treaty  of 
Peace  and  cession  of  *lhe  conquered  [*178 
Territory  of  California  to  tbe  United  Staler,  and 
so  continued,  and  solely  existing  in  fact,  and 
in  operation,  during  the  wbole  period  of  time 
comprised  in  the  instructions  asked  by  the 
plaintiffs. 

5.  That  the  defendant  received  the  duties  to 
tbe  use  of  the  United  States,  and  hud  "dtf- 
bursed  and  ndd  out  to  and  for  the  use  of 
the  United  Statei"  oil  the  moneys  received 
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from  the  plaintUb  except  the  Bums  repaid  to  the 
plalnti^  fordrawbscksoDeoodnre-exporicd. 

Upon  such  proof  R8  to  uie  mild  alternative 
given,  and  the  election  thereupon  made  by  the 
plaintiffs,  and  (he  voluntary  payments  of  duties 
according  to  their  election,  no  cause  of  action 
can  arise  to  the  plaintiffs  unless  the  defend- 
ant falsely  affirmed  to  the  ptiiintiffs  that  their 
^oods  would  be  liable  to  seizure  and  forfeiture 
if  landed  in  California  without  permit,  and 
without  having  paid  the  duties  accruing  to  the 
United  States. 

2.  As  to  the  first  Instruction  separately.  The 
first  instruction  asked  by  plaintiffs,  therefore, 
asserts,  '*  that  during  the  period  from  the  2d 
day  of  February,  18^.  the  date  of  the  Treat;^  of 
Fmce  and  Limits  with  (he  Republic  of  Mexico, 
and  the  8d  of  M8Tx;h,  1849,  the  date  of  the  Act 
of  Congress  which  erected  the  State  of  Califor- 
nia Into  a  collection  district  of  the  United 
States,  no  duties  accrued  to  the  United  tjtates 
on  merchandise  not  the  production  of  the  United 
States,  which  arrived  witliin  the  limits  of  Cali- 
fornia ceded  by  said  Treaty,"  and  applying 
that  instructioa  to  the'facts  that  the  goods,  aod 
vessels  wherein  tbey  were  laden,  were  imported 
into  California  with  intent  to  be  unladen,  and 
■were  flclually  there  Unded,  it  asserts  that  the 
said  goods,  and  the  vessels  from  which  they 
were  so  unladen,  were  not  liable  to  seizure 
aud  forfeiture  if  the  duties  were  unpaid. 

The  error  of  those  proportions  of  the  plaint- 
iffs is  proved  by  inspection  of  the  following 
Statutes: 

Act  of  July  30,  1847,  9  Statutes  at  Large,  42, 
ch.  74;  Act  of  Julv  20,  1790,  1  Statutes  at 
Large,  135,  ch.  30,  for  imposing  duties  of  ton- 
nage on  ships  and  vessels;  and  of  January  14, 
1817;  8  2b.,  845,  ch.  8,  supplementary  to  an 
Act  to  regulate  the  collection  of  duties  on  im- 
ports and  tonnage.  ActofMarchS,  1799:  "An 
Act  to  regulate  the  collection  of  duties  on  im- 
ports and  tonnage;"  1  Statutes  at  Large,  639, 
ch.  22,  sees.  18.  92. 

The  first  Act  above  mentioned,  of  July  80, 
1846  enacts,  "That  from  and  after  the  first 
day  of  December  next,  in  lieu  of  the  duties 
heretofore  imposed  by  law  on  the  orUcles  here- 
inafter mentioned,  and  on  such  rb  may  be  now 
exempt  from  duty,  there  sball  be  levied  and 
collected  and  paid  on  the  goods,  wares  and 
179*]  'merchandise  herein  enumerated  and 
provided  for,  imported  from  foreign  countries 
the  following  rates  of  duty — that  is  to  say,  &c." 

This  is  the  tariff  of  duties  by  which  the 
plaintiffs  paid  the  moneys  to  the  defendant. 

The  second  and  third  Acta  before  cited,  im- 
posing duties  of  tonnage  on  ships  and  veaBelB, 
need  not  be  recited. 

The  18th  section  of  the  Act  of  March  2d, 
1799— to  regulate  the  collection  on  imports  and 
tonnage,  before  cited  (Vol.  I.,  689) — enacts, 
"  That  it  shall  not  be  lawful  to  make  entry  of 
any  ship  or  vessel  which  ahall  arrive  from  any 
foreign  port  or  place  within  the  United  States^ 
or  of  the  cargo  on  board  such  ship  or  vessel, 
elsewhere  tliau  at  one  of  the  ports  of  entry,  *  * 
nor  to  unlade  the  said  cargo  or  any  part  there- 
of elsewhere  than  at  one  of  the  ports  of  deliv- 
ery "  estalisbed  by  law:  "Provided  always, 
that  every  port  of  entry  shall  also  be  a  port  of 
delivery. 

Section  6:1  problUts  voj  permit  for  the  land- 
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ing  of  goods  to  be  granted  until  the  dutfet 
LhereoQ  are  paid  or  secured  to  be  psid. 

Section  63  prohibits  any  permit  to  be  grant- 
ed for  unlading  a  vessel  until  the  tonage  duty 
thereon  is  poioT 

"  Section  92.  That  except  into  the  districts 
hereinbefore  described  on  the  northern,  north- 
western and  western'  Iwandaries  of  the  United 
States,  adjoining  to  the  dominions  of  Glreat 
Britain  in  Upper  and  Lower  Canada,  and  the 
districts  on  the  Rivers  Ohio  and  Mssissippi.  no 
goods,  wares  or  merchandise  of  foreign  growth 
or  manufacture,  subject  to  the  payment  of 
duties,  shall  be  brought  into  the  United  States 
from  any  foreign  port  or  place  in  any  other 
manner  than  by  sea,  nor  in  any  ship  or  vessel 
of  less  than  thirty  tonsburden,  agreeubly  to  the 
admeasurement  hereb  directed  for  ascertain- 
ing l-he  tonnage  of  ships  or  vessels;  nor  shall  be 
landed  or  unladen  at  any  other  port  than  is  di- 
rected by  this  Act,  under  the  penalty  of  seizure 
and  forfeiture  of  all  such  ships  or  vessels,  aud 
of  the  goods,  wares  or  merchandise  imported 
therein,  landed  or  unladen  in  any  other  man- 
ner. And  no  drawback  of  any  duties  on  goods, 
wares  or  merchandise,  of  foreign  growUi  or 
manufacture,  shall  be  allowed  on  the  exporta- 
tion thereof  from  any  district  of  the  United 
States,  otherwise  than  by  sea  and  in  vessels  not 
less  than  thirty  tons  burden." 

This  Act  otnW,  in  its  various  sectioos,  and 
particularly  in  sections  18, 62, 63  and  82.  taken 
together,  protect  the  revenue  from  being  evaded 
or  defrauded  by  importing  and  landing  goods 
in  the  United  States  at  pons  or  places  where  the 
United  States  have  not  established  a  port  of 
entry  or  delivery,  "and  likewise  from  [*180 
the  landing  of  goods  even  at  a  port  of  entry  or 
of  delivery  without  a  permit,  which  permit 
cannot  be  granted  until  the  duties  on  imports 
and  tonnage  liavc  been  paid  or  secured  to  be 
paid. 

The  defendant  therefore  truly  informed  the 
plamtlffs  that  their  goods,  if  landed  at  San 
Francisco  without  permit  and  payment  of 
duties,  would  be  liable  to  seizure  and  forfeiture, 
and  the  vessel  also  from  which  such  unlawful 
lading  was  effected.  The  first  instruction  asked 
is  totally  erroneous  in  supposing  that  no  duties 
would  accrue  to  the  United  States  upon  for- 
eign goods  nor  upon  foreign  vessels  arriving  In 
California,  and  there  unlading  their  cargoes 
between  February  2,  1848,  and  March  8.  1h49. 
It  is  a  moat  egregious  blunder  to  assert,  that 
after  the  United  States  had  acquired  Califor- 
nia by  treaty,  and  before  they  had  provided 
by  aiW-law  for  a  collection  district,  and  a 
collector  in  that  district,  and  a  collector  in  that 
country,  the  citizens  of  the  United  States  and 
foreigners  might  lawfully  inundate  the  country 
with  foreign  goods,  wares  and  merchandise, 
without  incurring  any  liabilities  for  duties  on 
imports  and  tonnage;  that  the  f<irmer  laws  and 
government  ceaaea  «ff  iiukatte  upon  the  Treaty 
of  Peace  and  CesBlon,  and  that  there  was  no 
law,  no  government,  no  order  there  until  the 
Congress  of  the  United  Stales  had  legislated, 
and  the  Executive  Department  had  acted  in  pur- 
suance of  such  new  legislation  upon  the  new 
state  of  things  growing  out  of  the  war  and  the 
ensuing  peace. 

In  so  far  as  the  revenue  from  duties  on  im- 
porta  and  tonnage  was  cwncemed,  in  the  ac- 
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quisilion  of  Upper  Caltfonila,  the  Act  of  1799 
had  effectu^ly  provided  agdnat  the  importa- 
tion of  foreign  dutiable  goods  iuto  that  couDtry, 
and  luiding  them  there  free  of  duty.  And  the 
existing  governmeot  and  ite  laws  and  officers 

f)rovided  tbe  means  of  causing  these  revenue 
awB  to  be  respected  and  obeyed  until  the  Con- 
gress of  tbe  United  Statra  had  provided  the 
proper  officers  of  the  customs  adapted  to  the 
new  state  of  things. 

Before theTreaty,  and  underthe  government 
instituted  and  existing  in  fact  in  tipper  Cali- 
fornia, duties  of  import  and  tonnage  were  levied 
and  collected,  and  a  system  for  the  collection 
of  Ihnse  duties  was  in  full,  actual,  effective 
operation,  sanctioned  by  the  Preuident  of  the 
TJnited  States,  the  dvll  and  military  Oovernor 
of  the  TerritoiT,  supported  by  the  naval  forceof 
of  the  United  States  in  the  Pacific  Ocean,  and  by 
the  Army  of  the  United  States  then  in  Califor 
nia.  The  defendant  Harrison  was  the  collector 
of  customs  appointed  by  the  then  existing  gov- 
ernment, and  acted  in  obedience  to  the  laws 
and  instructions  of  that  government. 

Upon  the  eeaston  of  California  to  the  United 
181*1  States,  *'the*laws,  whether  in  writing 
or  evidenced  by  the  usage  and  customs  of  the 
ceded  country,  continued  in  force  until  altered 
by  the  new  sovereign.  {Btrolher  v.  Lucas,  12 
Pel.,  436;  MiteheUv.  United  States .  9  Pet.,  749.) 

Such  is  the  iaw  of  nations.  (Vattel,  edition 
1858,  858.)  So  it  is  1^  the  common  law. 

Lord  Muisfietd  lays  it  down  as  the  doctrine 
of  tho  common  law,  ttiat  conquered  (and,  of 
course,  also  ceded)  states  retain  their  old  taws 
until  the  conqueror  thinks  fit  to  alter  them. 
(Bex  V.  Vaugkan,  4  Burr..  2500;  see,  also. 
Calvin's  case,  7  Coke,  176;  Blankard  v.  Qaldy, 
a  Salk.,  411;  8.  C..3  Mod..  AUamey-Oen- 
eralv.  Stemtrt,  SMeriv.,  154;  Uall  v.  Qimp- 
beU,  Cowp.,  209;  QartUner  v.  FiU,  1  Jac.  & 
W.,  37;  Ajurn.,  3  P.  Williams,  76;  Spragge  v. 
Stone,  cited,  Doug..  38;  Ee-parte  Frostier,  2  Br. 
C.  C,  886;  Ex-parte  Anderson,  5  Ves.,  240; 
Eeelyn  v.  Forster,  8  Ves.i  98;  Sheddon  v.  Good- 
rich,  8  Ves.,  482;  Elphinstone  v.  Bedreeehund, 
Knapp'sP.  C,  888;  JMV"  Fabrva*,  Cowp., 
165: 4  Com..  Dig.,  Ley..  C.) 

The  first  initniction.  so  moved  by  the  plaint- 
iffs, was  an  improper  deduction  of  law  from 
the  facts  proved  by  the  plaintiffs'  own  evidence, 
oral  and  documentary,  conducing,  if  given,  to 
confuse  and  mislead  the  jut;,  and  was  there- 
fore properly  overruled. 

M>.  Justice  Wayne  delivered  the  opinion 
of  the  court: 

This  case  comes  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

It  was  an  action  brought  by  Cross,  Hobson& 
Companv  against  Harrison,  for  the  return  of 
duties  alleged  to  be  illegally  exacted  by  Hani- 
son  whilst  he  was  acting  as  Collector  of  the 
Customs  at  tbe  port  of  San  Francisco,  in  Cali- 
fornia. The  claim  covered  various  amounts 
of  money  which  were  paid  at  intervals  beiween 
the  Sd  day  of  February,  1848,  and  the  13th  of 
November,  1849.  The  first  of  these  dales  was 
that  of  the  Treaty  of  Peace  between  the  United 
States  and  Mexico,  and  the  latter  when  Mr. 
Collier,  a  person  who  had  been  regularly  ap- 
pointed Collector  at  that  port,  entered  upon  the 
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performance  of  the  daties  of  his  office.  Dar- 
mg  tbe  whole  of  this  period  it  was  alleged  br 
tbe  plaintiffs  that  there  existed  no  legal  authori- 
ty to  receive  or  collect  any  duty  whatever  ac- 
cruing upon  goods  imported  from  foreign  coun- 
tries. 

The  period  of  time  above  mentioned  was 
subdivided  by  the  plaintiffs  in  the  (Hayen 
which  they  made  to  the  court  below,  into  two 
portions,  to  each  of  which  they  supposed  that 
different  rules  of  law  attached.  The  three 
periods  may  be  stated  as  follows: 

•3d  of  February,  1848,  the  date  of  the  [•I  S2 
Treaty  of  Peace  between  the  United  Stales  and 
Mexico.   <9  Sat.  at  Large,  922  to  943.) 

8d  of  March,  1849.  when  the  Act  of  Con- 
gress was  passed,  including  San  Francisco 
within  one  of  the  collection  districts  of  tlie 
United  States.  And, 

18th  of  November,  1849,  when  Uolleclor 
Collier  entered  upon  the  duties  of  his  office. 

In  order  to  show  what  was  the  state  of  tbin^ 
on  tbe  3d  of  February,  1848,  it  is  necessary  to 
refer  to  some  of  the  public  documents  wbicb 
were  tiered  in  evidence  by  the  plaintifta,  be- 
ing Senate  Document  No.  18  of  tbe  first  sesBicHi 
of  the  31st  Congress. 

On  the  19th  of  August,  1847,  H.  W.  Hal- 
leek,  signing  himself  "  Lieutenant  of  Engi- 
neers and  Secretary  of  State  for  the  Tcrriiory 
of  California."  issued  a  circular  to  certain  per- 
BODS  who  had  been  appointed  CoUectora  of  the 
Customs,  in  which  he  recited  that  the  Comman- 
der in  Chief  of  the  naval  forces  lud  been  au- 
thorized by  the  President  of  the  United  States 
to  establish  port  regulations,  to  prescribe  the 
couditions  under  which  American  and  for- 
eign vessels  might  be  admitted  into  the  ports 
olCalifomia,  and  also  to  regulate  the  import 
duties.  The  circular  then  prescribed  certain 
rules  which  were  to  be  obecnred. 

On  the  16th  of  September,  1847,  Coumodore 
Shubrick  prescribed  certain  rates,  or  scales  of 
duties,  which  were  confirmed  on  the  14th  of 
the  ensuing  October,  by  R.  B.  Mason,  who 
signed  himself  Colonel  oi  the  Ist  dimgoona  and 
Oovernor  of  California. 

On  the  20th  of  October,  1847,  Colonel  Mason, 
still  styling  himself  Oovernor  of  Califomi&.  is- 
sued an  order  saying  that  "recent  instructiona 
from  the  President  of  the  United  States  made 
the  officers  of  the  armv  and  navy  the  collectors 
of  the  Customs  in  California."  The  wmnge- 
mcnt  was  made  accordingly. 

This  was  the  state  of  tnuigB  up  to  the  3d  of 
February,  1848,  the  first  epoch  mentioned  by 
the  pkUntifla  in  Ui^r  prayers  to  the  court.  The 
war  tariff  was  collected  officers  of  the  army 
and  navy. 

On  the  8d  of  February.  1848,  a  Treaty  of 
Peace  was  dgned  between  the  United  States 
and  Mexico,  uie  ratifications  of  which  were  ex- 
changed on  the  30lh  of  May  ensuing.  Some 
alterations  were  made  tn  the  mode  of  collecting 
tlM  revenue  during  tliis  second  period  of  time, 
namely :  between  the  8d  of  Febriiaxy.  1848.  and 
8d  of  March,  1848,  which  it  is  necessary  to 
notice. 

On  the  26th  of  July.  1848,  Colonel  Mason, 
still  calling  himself  Oovernor  of  California,  is- 
sued a  number  of  regulations  for  *ihe  [*183 
government  of  the  custom  house,  amongst 
which  tlie  following  two  may  be  mentioned: 
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"  7.  If  any  master  of  a  vessel  shall  be  de- 
tected ID  landiDg.  or  attemptiog  to  land,  any- 
wbere  iii  California,  any  goods  or  mercbaDdifie, 
witbout  peroiit  from  a  collector,  he  shall  be 
fined  for  every  such  offeose  io  the  sum  of  five 
hundred  dollars,  and  the  goods  or  mercbandlBe 
so  laoded,  or  attempted  to  be  landed,  and  the 
boat  or  boats  through  which  such  landing  is 
effected  or  attempted^  shall  be  seized,  forfeited, 
and  sold  by  the  nearest  collector. 

8.  If  any  person  or  persons  other  tlian  the 
manter  of  a  vessel  sh^l  be  detected  in  landing, 
or  attempting  to  land,  anywhere  in  California, 
any  goods  or  merchandise,  without  permit  from 
a  cofiector.  he  or  they  shall  be  fined  in  the  sum 
of  one  hundred  dollars,  and  the  goods  or  mer- 
chandise so  landed,  or  attempted  to  be  landed, 
and  the  boat  or  boats  through  which  such  land- 
ing is  effected  or  attempted,  shall  be  seized,  for- 
feited, and  sold  by  the  nearest  collector." 

On  the  7lh  of  August,  1848,  a  proclamation 
was  issued  to  the  people  of  California,  by  R. 
6.  Mason,  the  Qovernor.  announcing  the  rati 
fication  of  the  Treaty  of  Peace,  by  which  Upper 
California  was  ceded  to  the  United  States. 

Od  the  9th  of  August,  H.  W.  Hallcck,  Lieu- 
tenant of  Engineera  and  Secretary  of  8tate, 
wrote  to  Captun  Folsom,  Ihe  Collector  of  the 
Customs  at  San  Francfsco,  directing  him  to  per- 
form the  duties  until  further  orders,  but  an- 
nouncing that  he  would  be  relieved  as  soon  as 
some  suitable  citizen  could  be  found  to  be  ap- 
pointed his  successor.  In  the  meantime  he  was 
told  "  the  tariff  of  duties  for  the  collection  of 
nailitaiy  contributions  will  immediately  cease, 
and  the  revenue  laws  and  tariff  of  the  United 
States  will  be  substituted  in  its  place." 

In  order  to  illustrate  the  view  which  Colonel 
Mason  took  of  bis  pctdUon,  it  may  be  proper 
to  insert  the  following  extract  from  a  letter 
written  by  him  to  the  War  Depanment  on  the 
14th  of  August,  1848: 

"In  like  manner,  if  all  customs  were  with- 
drawn, and  the  ports  thrown  open  free  to  the 
world,  San  Francisco  would  be  made  the  depot 
of  all  the  foreign  goods  In  the  north  Pacific,  to 
the  injury  of  our  revenue  and  the  interests  of 
our  own  merchants.  To  prevent  this  great  in- 
fiux  of  foreign  goods  into  the  country  duty 
free.  I  feel  it  my  duty  to  attempt  the  collection 
of  duties  according  to  the  United  States  Tariff 
of  1846.  This  will  render  it  necessary  for  me 
to  appoint  temporary  collectors.  &c.,  in  the 
several  ports  of  entry,  for  the  military  force  is 
too  much  reduced  to  attend  to  those  duties. 

I  am  fully  aware,  that  in  taking  these  steps, 
184*1  I  have  no  further  'authority  than  that 
Ihe  existing  government  must  necessarily  con- 
tinue until  some  other  is  organized  to  ta'ke  its 

glace,  for  I  have  been  left  without  any  definite 
istructions  in  reference  to  the  existing  state  of 
affairs.  But  the  calamities  and  disorders  which 
would  surely  follow  the  absolute  withdrawal  of 
even  a  show  of  authority,  impose  on  me,  in  my 
opinion,  the  imperative  duty  to  pursue  the 
course  I  have  indicated,  until  the  arrival  of 
dispatches  from  Washington  (which  I  hope 
are  already  on  their  way)  relative  to  the  orgui- 
ization  of  a  regular  civil  government.  In  the 
meantime,  however,  should  the  people  refuse 
to  obey  the  existing  authorities,  or  the  mer- 
chants refuse  to  pay  any  duties,  my  force  is  in- 
adequate to  compel  obedience." 
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On  the  8d  of  September,  1848,  Governor 
Mason  appointed  Edward  H.  Hanison  tempo- 
rary collector  of  the  port  of  San  Francisco, 
wiut  a  salary  of  $2,000  per  annum,  proTided 
that  so  much  was  collected  over  and  above  the 
expenses  of  the  custom  house. 

In  order  further  to  illustrate  the  view  which 
was  taken  by  the  Executive  branch  of  the  gov- 
ernment, of  the  existing  condition  of  things  in 
California,  it  is  proper  to  insert  an  extract  from 
a  dispatch  Iwritten  hy  Mr.  Buchanan,  Secre- 
tary of  State,  to  Hr.  Voorbees,  on  the  7th  of 
October,  1848.   It  is  as  follows: 

"  The  President,  in  his  annual  message,  at  the 
commencement  of  the  next  session,  will  recom- 
mend all  these  great  measures  to  Congress  in 
the  strongest  terms,  and  will  use  every  effort, 
consistent  with  his  duty,  to  insure  their  accom- 
plishment. 

In  the  meantime,  the  condition  of  the  people 
of  CalifomU  is  anomalous,  and  will  require,  on 
their  phTi,  the  exercise  of  ^reat  prudence  and 
discretion.  By  the  conclusion  of  the  Treaty  of 
Peace,  the  military  government  which  was  es- 
tablished over  them  under  the  laws  of  war.  as 
recognized  by  the  practice  of  all  civilized  na> 
tlons,  has  ceased  to  derive  its  authority  from 
this  source  of  power.  But  Is  there,  for  this  rea- 
son, DO  government  in  Californiaf  Are  life, 
liberty  and  property  under  the  protection  of  no 
existing  authorities?  This  would  be  a  singu- 
lar phenomenon  in  the  face  of  the  world,  and 
especially  among  American  citizens,  dlstin- 
guislicd  as  they  are  above  all  other  people  for 
their  law-abiding  character.  Forlunately.  they 
are  not  reduced  to  this  sad  condition.  The  ter- 
mination of  tbe  war  left  an  existing  government, 
a  government  de  facto,  in  full  operation,  and 
this  will  continue,  with  the  presumed  consent 
of  the  people,  until  Congress  shall  provide  for 
them  a  territorial  government.  The  great  law 
of  necessity  justifies  this  conclusion.  The  con- 
sent of  ^e  people  is  irresistibly  inferred  from 
the  fact  Uiat  no  civilized  community  could  pos- 
sibly desire  to  abrogate  *an  existing  ['ISS 
government,  when  the  alternative  presented 
would  be  to  place  themselves  in  a  state  of  an- 
archy, beyond  the  protectloD  of  all  laws,  and 
reduce  them  to  the  unhappy  necessity  of  sub- 
mitting to  the  dominion  of  the  strongest. 

This  government  de  facto  wilt,  of  course,  ex- 
ercise DO  power  inconsistent  with  the  provisions 
of  the  Constitution  of  the  United  States,  which 
is  the  supreme  law  of  the  land.  For  this  reason 
no  import  duties  can  be  levied  in  California  on 
articles  the  growth,  produce  or  manufacture  of 
the  United  States,  as  no  such  duties  can  be  im- 
posed in  any  other  part  of  our  Union  on  the 
productions  of  California.  "Not  can  new  duties 
be  charged  in  California  upon  such  foreign  pro- 
ductions as  have  already  paid  duties  in  any  of 
our  ports  of  entry,  for  the  obvious  reason  tliat 
California  is  within  the  territory  of  the  United 
States.  I  shall  not  enlarge  upon  this  subject, 
however,  as  the  Secretary  of  the  Treasury  will 
perform  that  duty," 

At  the  same  time,  dispatches  were  issued  by 
the  War  and  Treasury  Departments  to  their  re- 
peciive  officers,  of  similar  import  to  Ihe  above. 
Mr,  Walker,  the  Secretary  of  the  Treasury, 
after  providing  for  the  reciprocal  admission  of 
goods  which  were  the  growth,  Ac.,  of  Cali- 
fornia and  the  United  States,  free  of  duty,  into 
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the  pnrts  of  each,  thus  provided  for  the  case 
under  consideration.so  as  to  protect  the  revenue. 
"Third.  Although  the  Oonfltitution  of  the 
United  States  extenda  to  California,  and  Con 
sress  have  recognized  it  by  law  as  a  part  of  the 
Union,  and  legtstated  for  It  ss  such,  yet  it  in 
□ot  brought  by  law  within  the  limits  of  any 
collection  district,  nor  has  Congress  authorized 
the  appointment  of  any  officers  to  collect  the 
revenue  accruing  on  the  import  of  foreign  duti- 
able goods  into  that  territory.  Under  these  cir 
cumHtan(»8,  although  this  department  may  be 
unable  to  collect  the  duties  accruing  on  impor 
tations  from  foreirn  countries  into  California, 

Set,  if  foreign  dutiable  goods  should  be  inlro- 
uced  there,  and  fihipped  thence  to  any  port  or 
place  of  the  U^nited  States,  they  will  be  subject 
to  duty.  88  also  to  all  the  penalties  prescribed 
by  law  when  such  importation  is  attempted 
vllhout  the  payment  of  duties. 

R.  J.  Walker, 
Secretary  of  the  Treasury." 
When  these  papers  reached  California,  some 
doubt  was  entertained  whether  or  not  the  rev- 
enue laws  would  be  enforced,  and  application 
was  made  to  Commodore  Jones,  then  command- 
iog  the  naval  forces  in  the  Pacific,  to  know 
whether  he  would  use  the  forces  under  his  com- 
mand to  aid  the  Collector  in  seizing  and  confis- 
cating goods,  &c. ;  to  which  the  commodore  re- 
plied tbat  he  would  so  employ  the  force  under 
his  command. 

On  Ibc  88d  of  February,  1849,  Cross,  Hobson 
180*J  &  Company  'protested  against  the  pay- 
ment of  $105.62.  duties  which  accrued  upon  an 
importation  by  the  French  bark  Staonele,  and 
also  protested  agiunst  the  payment  of  duties 
upon  alt  other  importations,  past,  present  or  to 
come. 

In  order  still  further  to  explain  the  views  of 
those  who  administered  the  government  in  Cal- 
ifornia, it  may  be  proper  to  introduce  another 
extract  from  instnictions  which  were  issued 
on  the  2d  of  Februarv,  1849.  by  H.  W.  Halleck. 
Secretary  of  Stale,  to  Mr.  HarriBon,the  Collector, 
namely: 

"^This  view  of  Ibe  snbject  presents  a  ready 
reply  to  the  questions  proposed  in  your  letter. 
No  vessel  can  demand  as  a  right  to  enter  any 
fortign  dutiable  goods  here,  and  you  will  not 
be  liable  to  prosecution  for  refusing  such  entry; 
and  by  a  voluntary  payment  of  her  duties  here, 
in  preference  to  going  to  a  regularly  established 
port  of  entry,  such  Tessel  binds  herself  to  abide 
by  the  revenue  laws  of  the  United  States,  in 
the  absence  of  all  Instructions  to  the  contrary." 

On  the  3d  of  March,  1840  (another  of  the 
periods  of  time  mentioned  in  the  prayers  to  the 
court).  Congress  passed  an  Act  (9  Stat,  at  Large, 
400)  making  the  port  of  San  Francisco  a  col- 
lection district. 

On  the  18th  of  November.  1849,  Collector 
Collier,  who  had  been  regularly  appointed,  en- 
tered upon  the  execution  of  his  dutv  at  San 
Francisco.  This  was  the  third  periodf  referred 
to  in  the  prayers  to  the  court. 

In  April,  1651,  Cross,  Hobson  &  Compahy 
brought  an  action  of  trespass  on  the  case  in  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  ^inst  Edward 
U.  Harrison,  to  recover  sundry  sums  of  money 
paid,  under  the  above  protest,  for  duties  upon 
goods  imported  into  San  iSnncisco,  during  the 
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period  between  the  8d  of  February,  1848,  and 
the  12th  of  November.  1849. 

Upon  the  trial,  the  jury,  under  the  instruc- 
tions of  the  court,  found  a  verdict  for  the  de- 
fendant. 

The  "bill  of  exceptions  contained  the  depori- 
tion  of  sundry  persons  as  to  the  payment  and 
other  facts  in  the  case,  and  also  the  whole  of  the 
Senate  Document  above  mentioned. 

The  counsel  for  the  plaintiffs  then  rested: 
and  the  counsel  for  the  plaintiffs  thereupon 
prayed  the  court  to  charge  and  instruct  the  Jury, 
as  matter  of  law,  as  follows: 

1.  That  during  the  period  from  the  3d  day 
of  FebruaiT,  1848,  the  date  of  the  Treaty  of 
Peace  and  Limits  with  the  Republic  of  Mexico, 
and  the  3d  of  March,  1849,  the  date  of  the  Ac* 
of  Congress  which  erected  the  State  of  Cali- 
fornia into  a  collection  district  of  tlie  United 
States,  no  duties  accrue  to  the  United  States  on 
merchandise  not  the  production  of  the  United 
Slates:  Dor  of  'vessels  not  of  the  United  [*1  S7 
States  which  arrived  within  the  limits  of  Cali- 
fornia, ceded  by  said  Treaty  to  the  United 
States;  and  that  the  exaction  by  the  defendant 
of  such  alleged  duties  on  such  goods  imported 
into  California  by  the  plaintiffs  within  said 
period  was  not  authorize  by  any  law  of  tbe 
United  States,  and  was  therefore  illegal. 

3.  That  during  the  period  from  tbe  Sd  of 
March,  1849,  when  the  Act  of  Congress  erected 
the  State  of  California  into  a  collection  district, 
and  the  18th  of  November,  1849.  when  Collector 
Collier  entered  upon  bis  duties  as  Collector  of 
Customs  at  the  port  of  Sao  Francisco,  in  said 
district,  the  exaction  of  alleged  duties  to  tbe 
United  Slates,  by  the  defendant,  was  not  au- 
thorized bv  any  lav  of  the  United  States,  and 
was  therefore  illc^I,  unless  the  juiy  shall  find 
that  the  defendant  was  l^ally  appelated  and 
quallfled  to  act  as  collector  of  the  custonw  at 
San  Francisco. 

3.  That  if  the  jury  shall  find  tbat  on  the  23d 
of  February,  1849,  the  plaintiffs  made  their 
written  protest  against  all  exactions  that  then 
were  or  thereafter  should  be  made  by  said  de- 
fendant, as  unauthorized  by  any  Act  of  Con- 
gress and  illegal,  and  that*  moneys  then  and 
thenceforward  were  demanded  as  alleged  duties 
to  the  United  States  by  said  defendant,  and 
were  paid  under  coercion  of  military  power  and 
duress,  and  not  In  pursuance  of  any  Taw  of  tbe 
United  States,  that  then  such  exacUons  were 
unauthorized  and  illegal,  and  tbe  jury  mum 
find  for  the  plaintiffs. 

4.  Tbat  if  the  lury  shall  find  from  the  evi- 
dence that  alleged  duties  were  exacted  by  tbe 
defendant  from  the  plaintiffs  between  the  3d 
February.  1848,  and  the  12th  November.  1849, 
by  coercion  and  duress,  and  against  their  re- 
monstrance (ud  protest,  that  then  the  plaintilU 
are  entitled  to  the  customary  interest  of  Cali- 
fornia upon  such  exactions. 

Whereupon  the  court,  pro  forma,  then  and 
there  charged  and  instructed  the  jury  in  con- 
formity with  the  following  prayet*.  in  con- 
formity  with  which  the  defendant's  counsel  in- 
sisted and  prayed  the  court  to  instruct  the  Jmy 
as  miuters  of  law : 

1.  That  between  tbe  8d  Febniaiy,  1818.  and 
the  8d  March,  1849.  duties  did  accrue  to  the 
United  Slates,  on  foreign  merchandise,  not  the 
production  of  the  United  States,  and'cmfbreign 
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vessels  not  of  the  United  States,  which  were 
imported  into  and  arrived  witliio  the  Itfnits  of 
California,  as  ceded  to  the  United  Slates  by  the 
Treaty  of  Peace  and  Limits  with  the  Republic 
of  Sle'xico,  signed  at  Guadaloupe  HidalKO. 

2.  That  after  the  Act  of  3d  March.  1849, 
erecting  the  State  of  California  ioto  a  collection 
district  of  the  United  States,  took  effect,  duties 
accrued  to  the  United  States,  both  on  foreign 
188*1  merchandise,  "not  the  production  of  the 
United  States,  and  on  foreign  vessels  not  of  the 
United  States,  imported  and  brought  within  the 
limits  of  Euch  coUpclion  district. 

8.  That  if,  from  the  evidence  in  the  cause, 
the  jury  shall  find  that  between  the  8d  Febru- 
mry,  1848,  and  13th  November,  1849,  the  ptaint- 
Idb  were  allowed  by  the  defendant  to  enter 
their  said  foreign  goods  and  vessels  at  another 
port  of  the  United  States  within  a  collection 
district,  and  thereafter  to  land  the  same  at  San 
Francisco  withnut  further  exaction  of  duties; 
and  that  the  plaintiffs  neglected  so  to  do.  and 
elected  to  enter  and  land  the  same  at  San  Fran* 
Cisco,  and  pay  duties  thereoD;  and  that  the 
duties  were  paid  by  defendant  to  the  use  of  the 
United  States,  that  then  the  a^d  payment  of 
duties  was  voluntary  acd  not  coercive,  and  the 
jury  must  flnd  for  the  defendant. 

That  if  the  jury  shall  find  that  the  plaintiffs 
paid  duties  to  the  defendant  on  foreign  mer- 
chandise, and  on  foreign  TesMls.  not  of  the 
United  States,  between  the  8d  February.  1848. 
and  12tb  November,  1649.  and  that  such  pay- 
ments were  illegal  but  voluntary,  and  made 
through  mistake  of  law,  then  the  plaintiffs  are 
not  entitled  to  interest  upon  such  exactions, 
and  that  upon  the  whole  evidence  the  pay- 
meats  aforeMdd  were  voluntary  and  not  co- 
ercive. 

And  the  court  further,  pro  forma,  refused 
to  instruct  and  charge  the  jury  in  conformity 
with  the  points  insisted  upon  by  the  plaintiffs' 
counsel,  and  in  conformity  with  which  he  had 
prayed  the  court  to  charge  and  instruct  the  jury 
as  aforesaid. 

Upon  this  exception,  the  case  came  up  to  tills 
coim. 

This  statement  presents  the  case  of  the  plaint- 
iffs as  strongly  as  it  can  be  made  from  the  rec- 
ord, and  that  contains  every  fact  and  docu- 
ment having  any  connection  with  the  subject. 
The  cause  has  lieen  argued  here  with  much  re- 
search. Every  argument  has  been  brought  to 
bear  upon  it  by  counsel  on  both  sides,  which 
can  enter  into  its  consideration.  It  seems,  from 
the  institution  of  the  suit,  until  now,  to  have 
been  conducted  with  the  wish  upon  the  part  of 
the  United  Slates  to  give  to  the  plaintiffs  every 
opportunity  to  establ^b  ttieir  claim  judicially, 
if  that  could  be  done;  and  with  a  desire  upon 
its  part  to  obtain  from  this  court  a  decision  as 
to  what  are  the  rights  of  the  United  States  in 
respect  to  tonuage  and  impost  duties,  in  such  a 
conjuncture  as  that  was,  when  California  was 
ceded  by  Treaty  to  the  United  States,  before 
Congress  had  authorized  such  duties  to  be  col- 
lected there  by  a  special  act.  W«  have  re- 
ceived much  assistance  from  the  argument,  and 
make  the  acknowledgment  the  more  readily 
beuiuse  it  has  enabled  m  to  come  to  conclusions 
which  we  believe  will  be  satisfactory,  though 
advene  from  the  claim  of  the  plalntlft. 
189*]    *Tbe  purposeof  the  suit  is  to  recover 
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frotn  the  defendant  certain  tonnage  duties  and 
imposts  which  were  paid  tn  him  by  the  plaint- 
iffs upon  ships  which  bad  arriMcd  in  San  Fran- 
cisco, and  upon  foreign  merchanise  landed  there 
from  them,  between  the  3d  February,  1848,  and 
the  18tb  November.  1849.  Harrison  had  been 
appointed  Collector  for  the  port  of  San  Fron- 
cisco  by  Colonel  Mason,  Military  Governor  of 
California.  He  told  the  plaintiffs,  officially, 
that  he  would  not  permit  them  to  land  their 
goods  without  the  payment  of  duties;  stating, 
if  they  attempted  to  do  so,  without  having  made 
an  entry  of  them,  that  they  would  be  seized  and 
forfeited.  He  placed  an  inspector  of  the  cus- 
toms-on  board  of  the  vesselH.of  the  plaintiffs, 
to  prevent  any  merchandise  from  being  landed 
from  them  without  permits  and  entries;  and 
when  they  complained  that  the  duties  which 
they  were  required  to  pay  were  illegal  exac- 
tions, which  they  protested  against,  the  collect- 
or refused  to  receive  the  duties  under  protest, 
and  told  the  plaintiffs  that  they  might  enter 
their  ships  at  some  other  port  in  the  United 
States,  and  then  discharge  their  goods  at  San 
P^cisco,  That  he  considered  mu  Francisco 
a  port  in  the  United  States  at  which  foreign 
goods  could  not  be  landed  without  the  pay- 
ment of  duties.  It  ii  as  w«ll  to  remark  here, 
though  the  same  fact  appears  in  our  statement 
of  the  case  already  nven,  tbal  the  duties 
for  which  the  plaintiffs  sue  were  paid  by 
them  between  the  8d  February,  IVtiS.  and  the 
18th  November,  1849.  They  were  paid,  how- 
ever, until  sometime  in  the  fall  of  1848,  at  the 
rate  of  the  war  tariff;  which  had  been-ettlab- 
lifihed  early  in  the  year  before  by  tlie  direction 
of  the  President  of  the  United  States. 

The  authority  for  that  purpose  given  to  the 
Commander-in-Chief  of  our  naval  forceon  that 
station,  was,  to  establlah  port  reguktions.  to 
prescrilw  die  conditions  upon  which  American 
and  foreign  vessels  were  to  be  admitted  into  the 
ports  of  California,  and  to  regulate  import  du- 
ties. That  war  tariff,  however,  was  abandoned 
as  soon  as  the  military  governor  had  received 
from  Washington  information  of  the  exchange 
and  ratification  of  the  Treaty  with  Mexico,  and 
duties  were  afterwards  levied  in  conformity 
with  such  as  Congress  had  imposed  upon  for- 
eigti  merchandise  imported  into  the  other  ports 
of  the  United  States,  Upper  California  having 
been  ceded  by  the  Treatv  to  the  United  Stales. 
This  last  was  done  wfth  the  assent  of  the 
Executive  of  the  United  States,  or  without 
any  interference  to  prevent  it.  Indeed,  from 
the  letter  of  the  then  Secreta^  of  State,  and 
from  that  of  the  Secretary  of  the  Treasury,  we 
cannot  doubt  that  the  action  of  the  Hilitarv 
Oovemor  of  California  was  recognized  as  al- 
lowable and  lawful  by  Mr.  Polk  and  his  Cab- 
inet. We  think  it  was  a  rightful  and  correct 
recognition  *under  all  the  circum-  [*]0O 
stances,  and  when  we  say  rightful,  we  mean 
that  it  was  constitutional,  altnough  Congress 
had  not  passed  an  act  to  extend  the  collection 
of  tonnage  and  import  duties  to  the  ports  of 
California. 

California,  or  the  port  of  San  Francisco,  had 
been  conquered  by  the  arms  of  the  United 
Sta^  as  early  as  1846.  Shortly  afterward  the 
United  States  had  military  possession  of  ail  of 
Upmr  California.  Early  m  1847  the  President, 
a*  Constitutional  Commander-lo-Chief  of  the 
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Army  and  Navy,  authorized  the  military  and 
naval  commander  of  our  forces  in  California  to 
exercise  the  biltj^rent  rights  of  a  conqueror, 
and  to  form  a  civil  government  for  the  con- 
quered country,  and  to  impose  duties  on  im- 
ports and  tonnaj^  as  military  contributions  for 
the  support  of  the  government,  and  of  the  army 
vhich  had  the  conquest  in  possession.  We 
will  add,  hv  way  of  note  to  this  opinion,  refer- 
ences to  all  of  the  correspondence  of  the  gov- 
ernment upon  this  subject;  now  only  referring 
to  the  letter  of  the  Secretary  of  War  to  General 
Kearney,  of  the  10th  of  May,  1847,  which  was 
accompanied  with  a  tariff  of  duties  on  Imports 
and  tonnage,  which  had  been  prepared  by  the 
Secretary  of  the  Treasury,  with  forms  of  entty 
and  permits  for  landing  goods,  all  of  which 
was  reported  by  the  Secretary  to  the  President 
on  the  dOih  of  March.  1847.  (Senate  Doc.,  INo. 
1,  Ist  session,  30th  Congress, .  1847,  pp.  667, 
583.)  No  one  can  doubt  that  these  orders  of 
the  Present,  and  the  action  of  our  anny  and 
navy  commander  !n  California,  In  conformity 
with  them,  was  according  to  the  law  of  arms 
and  (he  right  of  conquest,  or  that  they  were 
operative  until  the  ratification  and  exchangeof 
a  Treaty  of  Peace.  Such  would  be  the  case  upon 
general  principles  in  respect  to  war  and  p^ce 
between  nations.  In  this  iojstance  it  is  recog- 
nized by  the  Treaty  itself.  Nothing  is  stipu- 
lated in  that  Treaty  to  be  binding  upon  the 
parties  to  it,  or  from  the  date  of  the  signature 
of  the  Treaty,  but  that  commissioners  should 
be  appointed  by  the  Oeneral-in-Chief  of  the 
forces  of  the  United  States,  with  such  as  miglit 
be  appointed  b^  the  Mexican  government,  to 
make  a  provisional  suspension  of  hostilities, 
that,  in  the  places  occupied  by  our  arms,  con- 
stitutional order  might  w  re  eatablished  aa  re- 
gards the  political,  administrative  and  judicial 
branches  in  those  placxs,  so  far  as  tliat  might 
be  permitted  by  the  circumstances  of  mih'tary 
occupation.  All  else  was  contingent  until  the 
ratifications  of  the  Treaty  were  exchanged, 
which  was  done  on  the  SOlh  of  May,  1848,  at 

9ueretaro;  and  there  is  in  the  8d  article  of  the 
reaty  a  full  re(x>gnilion  by  Mexico  of  the  bel- 
ligerent rights  exercised  by  the  United  Stipes 
during  the  war  in  its  ports  which  had  I>eeQ  con- 
quer^. Id  that  article,  besides  other  thibgs 
191*]  provided  for,  it  was  stipulated  that'tbe 
United  States,  upon  the  ratifications  of  the 
Treaty  by  the  two  Republics,  should  dispatch 
orders  to  all  persons  in  charge  of  the  custom 
bouses  at  all  ports  occupied  oy  the  forces  ot 
the  United  States,  to  deliver  possession  of 
the  same  to  persona  authorized  by  Mexico  to 
receive  them,  together  with  all  bonds  and  evi- 
dences of  debts  for  duties  on  importations  and 
exportations  not  yet  fallen  due,  and  that  an  ex- 
act account  should  be  made  out,  showing  the 
entire  amount  of  all  duties  on  imports  and  ex- 
parts  collected  at  such  custom  houses  or  else- 
where in  Mexico  by  the  authority  of  the  United 
States  after  the  ratification  of  the  Treaty  by 
Mexico,  with  the  cost  of  collection,  all  of  whitm 
was  to  be  paid  to  the  Mexican  government,  at 
the  City  of  Mexico,  within  three  months  after 
the  excliange  of  ratifications,  subject  to  a  de- 
duction of  what  had  been  the  cost  of  collecUon. 

The  phuotifls,  therefore,  can  have  no  n^t 
to  the  return  of  any  moneys  paid  by  them  as 
duUes  on  foreign  merchandise  in  San  Fnmdsoo 
900 
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up  to  that  date.  Until  that  time  .California 
had  not  been  cede«l,  in  fact,  to  the  United 
States,  but  it  was  a  conquered  Territory,  within 
which  the  United  States  were  exercising  bellig- 
erent rights,  and  wliatever  sums  were  receive 
for  duties  upon  foreign  merchandises,  th^ 
were  paid  under  them. 

But  after  the  ratification  of  the  Treaty.  Cali- 
fornia became  a  part  of  the  United  States,  or  a 
ceded,  conquered  Territory.  Our  inquiry  here 
is  to  be,  whether  or  not  the  cession  gave  any 
right  to  the  plidntiffs  to  have  the  duties  re- 
stored to  them,  which  th^  may  have  paid  be- 
tween the  tstiflcations  and  exchange  of  the 
Treaty  and  the  notlflcatloa  of  that  fact  by  onr 
govemment  to  the  Military  Governor  of  Cali- 
fornia. It  was  not  received  by  him  until  two 
months  after  the  ratification,  and  not  then  with 
any  instructions  or  even  remote  intimation 
from  the  President  that  the  civil  and  military 
government,  which  bad  been  instituted  during 
the  war,  was  discontinued.  Up  to  UiaC  time, 
whether  such  an  intlmatlcm  bad  or  had  not 
been  given,  duties  had  been  collected  under 
the  war  tariff,  strictly  in  conformity  with  the 
instruclions  which  had  been  received  from 
Washington. 

It  will  certainly  not  be  denied  that  those  in- 
structions were  binding  uptm  those  who  ad- 
ministered the  civil  government  in  California, 
until  they  had  notice  from  their  own  govern- 
ment that  a  peace  had  been  finally  concluded. 
Or  that  those  who  were  locally  within  its  juris- 
diction, or  who  had  property  there,  were  not 
bound  to  comply  with  those  regulations  of  the 
government,  which  its  functionaries  were  or- 
dered to  execute.  Or  that  anyone  could  claim 
a  right  to  introduoe  Into  the  territory  of  that 
government  foreign  merchandise,  wfthoat  the 
payment  of  dutin  which  had  been  ori^sllv 
imposed  under  belligerent  *righta,  be- PI 02 
cause  the  territory  had  been  ceded  by  the  orig- 
inal possessor  and  enemy  to  the  conqueror.  Or 
that  the  mere  fact  of  a  Territory  having  been 
ceded  by  one  sovereignty  to  another,  opens  it 
10  a  free  commercial  intercourse  with  all  the 
world,  as  a  matter  of  course,  until  the  new 
possessor  has  legislated  some  terms  upon  which 
that  may  be  done.  There  is  no  such  commer- 
cial liberty  known  among  nations,  and  the  at- 
tempt to  introduce  it  in  wis  instance  is  resisted 
by  all  of  those  considerations  which  have  made 
foreign  commerce  between  nationa  conven- 
tionJ.  "  The  toeaty  that  gives  the  ririit  of 
commerce,  is  the  measure  and  rule  of  that 
ri^t."  (Vattel.  cb.  8.  sec.  98.)  The  plaint- 
iffs in  this  case  could  claim  n&  privilege  for  the 
introduction  of  their  goods  into  San  FraociHco 
between  the  nttificationa  of  the  Treaty  with 
Mexico  and  the  official  annunciation  of  it  to 
the  civil  government  in  California,  ottier  than 
such  as  that  government  permitted  under  the 
instructions  of  the  government  of  the  United 
States. 

We  must  consider  them  as  having  paid  the 
duties  upon  their  importations  voluntarily,  not- 
withstanding that  they  protested  sg^inrt  the 
right  of  the  collector  to  exact  them.  Their  pro- 
test was  made  from  a  misconception  of  the  prin- 
dpies  applicable  to  the  drcumslances  under 
which  those  duties  wen  claimed,  and  from 
their  misapprehensfon  of  what  were  the  ooo- 
merclal  consequences  resulting  from  the  Treaty 
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of  Peace  with  Mexico  and  the  cession  of  Cali- 
fomia  lo  the  United  Slates.  That  Treaty  gave 
them  DO  ris:bt  to  carry  foreign  eoods  there  upon 
which  dutws%ad  not  been  paid  in  one  of  our 
ports  of  entry.  The  best  test  of  the  correctness 
of  what  has  just  been  said  is  this:  that  if  such 
goods  had  been  landed  there  duty  free,  they 
could  not  have  been  shipped  to  any  other  port 
in  the  United  States  without  being  liable  to 
pay  duly. 

Uaviog  ctHuidered  and  denied  the  cl^m  of 
the  plainmfB  to  a  restoration  of  the  duties  p^d 
by  them  from  the  date  of  the  Treaty  up  to  the 
tune  when  official  notice  of  its  ratincation  and 
exchange  were  received  in  California,  we  pass 
on  to  the  examination  of  their  claim  from  that 
time  until  the  revenue  system  in  respect  to 
tonnage  and  import  duties  had  been  put  into 
practical  operation  in  California,  under  the  Act 
of  Congress  passed  for  that  purpose.  The  rati- 
flcation  of  the  Treaty  of  Peace  was  proclaimed 
in  California,  by  Colonel  Mason,  on  the  7th  of 
August,  1648.  Up  to  this  time  it  must  be  re- 
membered that  Captain  Folsom,  of  the  quar- 
termaster's department  of  the  array,  had  been 
the  collector  of  duties  under  the  war  tariff. 
On  the  9th  of  August,  be  was  Informed  by 
I^eutemmt  Halleck,  of  the  engineer  corps,  who 
was  the  Secretary  of  State  of  the  civil  govern- 
ment of  California,  that  he  would  be  relieved 
1 93*]  as  soon  as  *a  suitable  citizen  could  be 
found  for  his  successor.  He  was  also  told  that 
"the  tariff  of  duties  for  the  collection  of 
military  contributions  was  immediately  to 
cease,  and  that  the  revenue  laws  and  tariff  of 
the  United  States  will  be  substituted  in  its 
place."  The  view  taken  bjr  Qovemor  Mason, 
of  his  position,  has  tteen  given  in  our  state- 
ment. The  result  was  to  continue  the  existing 
government,  as  he  had  not  received  from 
Washington  definite  instructions  in  reference 
to  Uie  existing  state  of  things  in  California. 

HU  position  was  unlike  anything  that  had 
preceded  It  in  the  history  of  our  country.  Tbe 
view  taken  of  it  by  himself  has  been  ^ven  in 
the  statement  in  the  beginning  of  this  opinion. 
It  was  not  without  its  difiiculties,  Iwth  as  re- 
gards the  principle  upon  which  he  should  act, 
and  the  actual  slate  of  aff^rs  in  California. 
He  knew  that  the  Mexican  inhabitants  of  It 
had  been  remitted  by  the  Treaty  of  Peace  to 
those  municipal  laws  and  uswn  which  pre- 
vailed  among  them  bef  dre  the  Territory  had 
been  ceded  to  tbe  United  States,  but  that  a 
state  of  things  and  population  had  grown  up 
during  the  war,  and  afler  the  Treaty  of  Peace, 
which  made  some  other  authority  necessary  to 
maintain  the  rights  of  the  ceded  inhabitants 
and  of  immigrants,  from  misrule  and  violence. 
He  may  not  have  comprehended  fully  tbe  prin- 
ciple applicable  to  what  he  might  rightly  do  in 
such  a  case,  but  he  felt  rightly,  ana  acted  ac- 
cordingly. He  determined,  in  tlie  absence  of 
all  instruction,  to  maintain  the  existinggovem- 
ment.  The  Territory  had  been  ceded  as  ajcon- 
quest,  and  was  to  be  preserved  and  governed 
as  such  until  the  sovereignty  to  which  it  hod 
passed  had  legislated  for  it.  That  sover^gnty 
was  the  United  States,  under  the  Constituuon, 
which  power  bad  been  given  to  Congress  to 
d'sposeof  and  make  all  needful  rules  and  regu- 
lations respecting  the  territory  or  other  prop- 
erty belonging^to  the  UoUod  Statea,  with  the 
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power  also  to  admit  new  States  into  this  Union, 
with  only  such  limilalions  as  are  expressed  la 
the  section  In  which  this  power  is  given.  The 
government,  of  which  Colonel  Mason  was  the 
executive,  had  its  origin  In  the  lawful  exercise 
of  a  belligerent  right  over  a  conquered  Terri- 
tory. It  had  been  instituted  during  the  war 
by  the  command  of  the  President  of  tbe  United 
States.  It  was  the  government  when  the  Terri- 
tory was  ceded  as  a  conquest,  ahd  it  did  not 
cease,  as  a  matter  of  course,  or  as  a  necesrary 
consequence  of  tiie  restoration  of  peace.  The 
President  might  have  dissolved  it  by  with- 
drawing the  ariny  and  navy  officers  who  ad- 
ministered it,  but  he  did  not  do  so.  Congress 
could  have  put  an  end  to  it,  but  that  wa.t  sot 
done.  The  right  inference  from  the  inaction 
of  both  is,  that  It  was  meant  to  be  continued 
until  it  had  been  legislatively  changed.  No 
presumption  *of  a  contrary  intention  [*194 
can  be  made.  Whatever  may  have  been  the 
causes  of  delay,  it  must  be  presumed  that  the 
delay  was  consistent  with  the  true  policy  of 
the  government.  And  the  more  so  as  it  was 
continued  until  the  people  of  the  territory  met 
in  convention  to  form  a  state  government, 
which  was  subsequently  recognized  by  Con- 
gress under  Its  power  to  admit  new  states  into 
the  Union, 

In  confirmation  of  what  has  been  said  in 
respect  to  the  power  of  Congress  over  this  Ter- 
ritory, and  the  continuance  of  the  civil  govern- 
ment establisbed  as  a  war  right,  until  Congress 
acted  upon  the  subject,  we  refer  to  two  of  the 
dedsions  of  this  court,  in  one  of  which  it  Is 
si^d  In  respect  to  the  Treaty  by  which  Florida 
was  ceded  to  the  United  States:  "  This  Treaty 
is  the  law  of  the  land,  and  admits  the  inhab- 
itants of  Florida  to  the  enjoyment  of  the  priv- 
ileges, rights  and  immunities  of  the  citizens  of 
the  Unit^  Slates.  It  is  unncessary  to  Inquire 
whether  this  is  not  their  condition,  independ- 
ently of  stipulations.  They  do  not,  however, 
participata  in  pobtical  power — they  do  not 
share  in  the  government  until  Florida  shall  be- 
come a  State.  In  tbe  mean  time  Florida  con- 
tinues to  be  a  territory  of  the  United  States, 
guarded  by  virtue  of  that  clause  in  the  Consti- 
tution which  empowers  Congress  to  make  all 
needful  rules  and  regulations  respecting  the 
tetritory  or  other  property  l>efoagiag  to  the 
United  States.  Perhaps  the  power  of  govern- 
ing a  teiritory  belonging  to  tbe  United  States, 
which  has  not,  by  becoming  a  state,  acquired 
the  means  of  self-eovernment,  may  result 
necessarily  from  the  facts  tbat  it  is  not  within 
the  jurisdiction  of  any  particular  state,  and  is 
within  the  power  and  jurisdiction  of  the  Unit- 
ed States.  The  right  to  «>vern  may  be  the 
natural  consequences  of  the  ri^t  to  acquire 
territory."  {American  liuuranee  Co.  v.  Can- 
ter, 1  Pet.,  54a.  648.) 

The  court,  afterwards,  in  the  case  of  The 
United  States  v.  Gratiot.  14  Pet.,  526,  repeats 
what  it  said  in  the  case  of  Canter  in  respect  to 
that  clause  of  the  Constitution  giving  to  Con- 
gress the  power  to  make  all  newfui  rules  and 
regulations  respecting  tbe  territory  or  other 
property  of  the  United  States. 

Colonel  Mason  was  fortunate  in  having  his 
detcrmiaatiun  to  continue  the  existing  govern- 
ment sustained  by  the  President  of  tbe  United 
Statei  and  the  secretaries  of  bis  cabinet.  And 
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nothiiu;  but  an  almost  willinff  mlsuBderatuid- 
ing  of  the  circular  of  the  Secretary  of  the 
Treasury,  Mr.  Walker,  could  have  caused  a 
doubt  aa  to  the  liability  of  the  importers  of  for- 
eign goods  into  CaliforDia  to  pay  duties  upon 
them.  That  part  of  the  Secretary's  circular 
relating  to  duties  is  in  our  statement  of  the 
case.  It  will  show  that  the  Secretary  says  no 
more  than  this:  that  as  Congress  had  not 
brought  California  by  law  witnb  the  limits 
lOS*]  *of  any  collection  district,  or  author- 
ized the  appointment  of  officers  to  collect  the 
revenue  accruing  upon  the  importation  of  for- 
eign dutiable  goods  into  that  Territory,  that  his 
department  may  be  unable  to  collect  them. 
Revenue  accrumg  upon  the  importation  into 
Oallfomla  of  foreign  dutiable  goods,  means 
that  the  goods  were  liable  to  pay  the  duty. 
There  is  nothing  uncertidn  in  the  Seovtary'a 
circular.  It  does  not  warrant  in  any  way  the 
declaration  that  it  was  his  opinion  that  the 
goods  were  not  dutiable,  or  that  they  might 
not  be  legally  collected,  though  that  could  not 
be  done  by  the  instrumentality  of  officers  of  a 
collection  district.  Our  conclusion,  from  what 
has  been  said,  ts,  that  the  dTll  soverament  of 
California,  organized  as  it  was  from  a  right  of 
conquest,  did  not  cease  or  become  defunct  in 
conwquence  of  the  signature  of  the  Treaty  or 
from  its  ratification.  We  think  it  was  contin- 
ued over  a  ceded  conquest,  without  any  viola- 
tion of  the  Constitution  or  laws  of  the  United 
States,  and  that  until  Congress  legislated  for 
it,  the  duties  upon  foreign  good  imported  into 
San  Francisco  were  legally  Heraanded  and  law- 
fully received  by  Mr.  Harrison,  the  Collector 
of  the  port,  who  received  his  appointment, 
according  to  instructions  from  Washington, 
from  Governor  Mason. 

But  it  was  assumed  in  the  argument,  and  not 
without  force  and  ingenuity,  and  with  some 
appearance  of  authority,  that  duties  did  not  ac- 
crue to  the  United  States  upon  foreign  goods 
brought  into  California  between  toe  Dd  of 
February.  184tj,  and  the  3d  of  March,  184U. 
and  from  the  last  date  until  the  12th  of  No- 
vember, 1849;  and  that  the  exaction  of  them 
was  illegal.  The  first  two  dates  mentioned, 
comprehend  the  time  between  the  date  of  the 
Treaty  and  the  date  of  the  Act  of  Congress 
which  includM  California  within  one  of  the 
collection  districts  of  the  United  States,  and  the 
other  date  comprehends  the  time  from  the  date 
of  the  Act  of  Congress  until  Mr.  Collier,  the 
Collector,  entered  upon  the  duties  of  hisloffice. 
It  was  also  said  by  counsel,  that  as  there  was 
no  treaty  or  law  enjoining  or  permitting  the 
collection  of  the  duuea,  that  the  exaction  of 
them  by  the  defendant  was  Illegal.  It  was 
said  that  the  duties  were  illegally  exacted,  be- 
cause the  laws  of  a  ceded  country,  including 
those  of  trade,  remafned  unchanged  until  the 
new  sovereignty  of  it  change  them,  and  that 
this  Congress  had  not  done.  That  the  prac- 
tice of  the  United  States  had  been,  not  to  col- 
lect duties  upon  importations  upon  goods 
brought  into  a  ceded  territory,  until  Congress 
passed  an  Act  for  it  to  be  done.  Louisiana  and 
Florida  were  the  instances  cited ;  and  the  ratifi- 
cation by  North  Carolina  and  Kbode  Island  of 
the  Constitution  of  the  United  Stales,  were  also 
muulioned  ps  having  been  the  subjecls  of  special 
legislation  to  bring  them  wiibin  tlie  opwatkm 


of  the  revenue  laws  which  bad  been  passed  by 

Congress. 

*And  it  was  said  that  as  Congress  [*196 

has  the  constitutional  power  to  tegulate  com- 
merce, and  had  not  done  so  specifically  in 
respect  to  tonnage  and  import  duties  in  Cali- 
fornia, that  none  of  the  existing  Acts  of  Ctm- 
gress,  for  such  purposes,  could  be  applied 
there  until  Congr^  had  passed  an  Actriving  to 
them  operation,  and  had  legislated  Cwlforoia 
into  a  collection  district,  with  denominated 
ports  of  entry. 

This  last  being  the  most  important  of  the 
objections  which  were  made,  we  will  examine 
it  first,  and  afterwards  notice  those  which  pre- 
cede it.  The  objection  assumes,  that  under  the 
laws  then  in  force,  duties  could  not  be  collect- 
ed in  California  aftef  the  war  with  Mexico  bad 
been  concluded  bv  a  Treaty  of  Peace;  and  that 
the  President  bad  no  legal  authority  to  order 
the  collection  of  duties  there  upon  foreign 

goods,  or  power  to  enforce  any  revenue  regula- 
ons.  or  to  prevent  the  landing  of  goods  prior 
to  the  passage  of  the  Act  bv  which  our  reve- 
nue laws  were  extended  to  California,  and  be- 
fore proper  officers  had  been  appointed  to  exe- 
cute those  laws.  It  has  already  been  shown, 
that  for  seven  months  of  the  time  the  duties  re- 
ceived were  paid  under  the  war  tariff,  and  that 
the  Treaty,  though  signed  in  \S4S.  did  not  be- 
come operative  until  the  retifications  and  ex- 
changes of  it.  And  further,  that  It  could  not 
have  any  effect  upon  the  existing  government 
of  Califomta,  until  official  information  of 
those  ratifications  had  been  received  there. 
The  belligerent  right  of  the  United  States  to 
make  a  civil  government  in  California  when  it 
was  done,  and  to  authorize  it  to  collect  tonnage 
and  impoet  duUes  whilst  the  war  continued,  h 
admitted. 

It  was  urged  that  oar  rev^ne  laws  covered 
only  so  much  of  the  territory  of  tbe  United 

States  as  had  been  divided  into  collection  dis- 
tricts, and  that  out  of  them  no  authority  had 
been  given  to  prevent  the  landing  of  for- 
eign goods,  or  to  ctiarge  duties  upon  them, 
though  such  landing  had  been  made  with- 
in the  territorial  limUs  of  the  United  Sutes. 
To  this  it  may  be  successfully  replied,  that 
collection  districts  and  ports  of  entry  are 
no  more  than  designated  localities  within  and 
at  which  Congress  had  extended  a  liberty  of 
commerce  in  the  United  Slates,  and  that  so 
much  of  its  territory  as  was  not  within  any  col- 
lection district,  must  be  considered  as  having 
been  withheld  from  that  liberty.  It  is  very 
well  understood  to  be  a  i;>art  of  the  laws  of 
nations,  that  each  nation  may  designate,  upon 
its  own  terms,  the  ports  and  places  within  its 
territory  for  foreign  commerce,  and  that  any 
attempt  to  introduce  foreign  goods  elsewhere, 
within  its  jurisdiction,  is  a  violation  of  iu  sov- 
ereignty. It  is  not  necessary  that  such  should 
be  decured  in  terms,  or  by  any  decree  or  en 
actment,  the  expressed  allowances  being  the 
limit  of  the  liberty  given  to  fonrignent  to  trade 
with  such  nation.  *Upon  this  principle.[*197 
tlie  plaintiffs  had  no  right  of  trade  with  Cali- 
fornia with  foreign  goods,  excepting  from  the 
permission  given  by  the  Unilt^l  Slates  under 
the  civil  government  and  war  tariff  which  had 
been  established  there.  And  when  tbe  coun- 
try was  ceded  as  a  conquest,  by  a  Treaty  ot 
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Peace,  no  larger  liberty  to  trade  resulted.  By 
the  ratifications  of  the  Treaty,  California  be* 
came  a  part  of  the  United  States.  A.nd  as  there 
is  DOtbing  diffsrently  stipulated  in  the  Treaty 
with  respect  to  commerce,  it  became  instantly 
bound  and  privileged  by  the  laws  which  Con- 
gress had  passed  to  raise  a  revenue  from  duties 
on  imports  and  tonnage.  It  was  bound  by  the 
eighteenth  section  of  the  Act  of  2d  of  March, 
ITVd.  The  fair  interpretation  of  the  second 
member  of  the  first  sentence  of  that  section  is, 
that  ships  coming  from  foreign  ports  into  the 
United  States  were  not  to  be  permitted  to  land 
■ny  part  of  their  cargoes  in  any  other  tlian  in 
a  port  of  delivery,  confined  then  to  the  ports 
mentioned  in  the  Act;  afterward  applicable  to 
alt  other  places  which  might  be  made  ports  of 
entry  and  delivery,  and  excluding  all  right  to 
unl&de  in  any  part  of  the  United  States  which 
had  not  Iwen  made  a  collection  dtstrit^  with 
portsofentnr  or  delivers.  The  ninety-second 
section  of  txuA  Act  had  four  objects  in  view. 
First,  to  exclude  foreign  ^oods  subject  to  the 
payment  of  duties  from  being  brought  into  the 
United  States,  except  in  the  localities  stated, 
otherwise  than  by  sea.  Next,  that  they  were 
not  to  be  brought  by  sea  in  vessels  of  less  than 
thirty  tons  burden.  And  third,  to  subject  to 
forfeiture  any  foreign  goods  which  might  be 
landed  at  any  other  port  or  place  in  the  United 
States  than  such  as  were  designated  by  law. 
Fourth,  to  exclude  the  allowances  of  draw- 
back of  any  duties  on  foreign  goods  exported 
from  any  district  in  the  United  States  other- 
wise than  by  sea,  and  in  vessels  less  than  thirty 
tons  burden.  The  sixty-tliird  section  also  of 
that  Act,  direcUng  when  tonnage  duties  were 
to  be  pud.  became  as  operative  in  California 
after  ^ts  cession  to  the  United  States,  as  it  was 
in  any  collection  district. 

The  Acts  of  the  30th  July,  1790  (1  Stat,  at 
Large,  130.  ch.  80),  and  that  of  2d  March, 
1799  (1  Stat,  at  Large,  627,  ch.  22),  were  also 
of  force  in  California  without  other  special 
leg^sbttion  declaring  them  to  be  so.  It  cannot 
Tcry  well  be  contended  that  the  words  "  en- 
tereil  in  the  United  States"  give  an  exemption 
from  them  on  account  of  the  word  "  entered," 
because  a  ship  has  been  brought  into  a  port  in 
the  United  States  where  an  entry  cannot  be 
made,  as  it  may  be  done  in  acollection  district. 
The  goods  must  be  entered  before  a  permit  for 
delivery  can  be  given.  Shall  one  then  be  per- 
mitted to  land  goods  in  any  part  of  the  United 
States  not  in  a  collection  district,  because  he 
has  Toluutarlly  gone  there  with  his  vessel  where 
198*]  an  entry  of  his  *gooda  cannot  be  made; 
or  to  say,  I  know  that  my  goods  cannot  be  en- 
tered where  I  am,  and  therraore  claim  the  right 
to  land  them  for  sale  and  consumption  free  of 
duty? 

It  has  been  sufficiently  shown  that  the  plalnt- 
UFs  had  no  right  to  land  their  foreign  goods 
in  California  at  the  times  when  their  ships 
arrived  with  them,  except  by  a  compliance  with 
the  regulations  wbicb  the  civil  government  was 
authorized  to  enforce — flret,  under  a  war  tariff, 
and  afterwards  under  the  existing  Tariff  Act  of 
the  United  States.  By  the  last,  foreign  goods, 
00  they  are  enumerated,  are  made  dutiable— 
tb^  are  not  so  because  they  are  brought  Into 
a  ooUecUoD  district,  but  because  they  are  Im- 
ported Into  the  United  BtatcL  The  Tariff  Act 
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of  1846  prescribes  what  that  duty  shall  be. 
Con  any  reason  be  xiven  for  the  exemption  of 
foreign  goods  from  duty  because  they  have  not 
been  entered  and  collected  at  a  port  of  deliv- 
ery? The  last  become  a  part  of  the  consump- 
tion of  the  country,  as  well  as  the  others. 
They  may  be  carried  from  the  point  of  landing 
into  collection  districts  within  which  duties 
have  been  paid  upon  the  same  kinds  of  goods; 
thus  entering,  by  the  retail  sale  of  ihem.  Into 
competition  with  such  goods,  and  with  our  own 
maaufactures.  and  the  products  of  our  own 
farmers  and  planters.  The  right  claimed  to  land 
foreign  gooiu  within  the  United  States  at  any 
place  out  of  a  coUection  district.  If  allowed, 
would  be  a  violation  of  that  provirion  In  the 
Constitution  which  enjoin»  that  all  duties,  im- 
posts and  excises,  shall  be  uniform  throughout 
the  United  States.  Indeed,  It  must  be  very 
clear  that  no  such  right  exists,  and  that  there 
was  nothing  in  the  condition  of  California  to 
exempt  importers  of  foreign  goods  into  it  from 
the  payment  of  the  same  duties  which  were 
chargeable  in  the  other  ports  of  the  United 
States.  As  to  the  denial  of  the  authority  of 
the  President  to  prevent  the  landing  of  foreign 
goods  In  the  United  States  out  of  a  collection 
district,  it  can  only  be  necessary  to  say,  if  be 
did  not  do  so,  it  would  be  a  neglect  of  his  con- 
stitutional obligation  "  to  take  care  that  the  laws 
be  faithfully  executed." 

We  will  here  briefiy  noUoe  those  objections 
which  preceded  tliat  which  has  been  discussed. 
The  first  of  them,  rather  an  assertion  than  an 
argument — that  there  was  neither  treaty  nor 
law  permitting  the  collection  of  duties — has 
been  answered,  it  having  been  shown  that  the 
ratification  of  the  Treaty,  made  California  a  part 
of  the  United  Slates,  and  that  as  soon  as  it  be- 
came so,  the  territory  became  subject  to  the 
Acts  which  were  in  force  to  regulate  foreign 
commerce  with  the  United  States,  aft^r  those 
had  ceased  which  had  been  instituted  for  its 
regulation  as  a  belligerent  right. 

The  second  objection  states  a  proposition 
larger  than  the  case  'admits,  and  more  [*109 
so  than  the  principle  is,  which  secures  to  the 
inhabitants  of  a  ceded  conquest  the  enjoyment 
of  what  had  been  their  laws  before,  until  they 
have  been  changed  by  the  new  soverei^ty  to 
which  it  has  b^n  transferred.  -In  this  case, 
foreign  trade  had  been  changed  in  virtue  of  a 
belligerent  right  before  the  territory  was  ceded 
as  a  conquest,  and  after  that  had  been  done  by 
a  Treaty  of  Peace,  the  inhabitants  were  not  re- 
mitted to  those  regulations  of  trade  under  which 
it  was  carried  on  whilst  they  were  under  Mexi- 
can rule;  because  they  bad  passed  from  that 
sovereignty  to  another,  whose  privilege  it  was 
to  permit  the  existing  regulations  of  trade  to 
continue,  and  by  which  only  they  could  be 
changed.  We  have  s^d  lb  a  previous  part  of 
this  opinion,  that  be  sovereignty  of  a  natkm 
regulated  trside  with  foreign  nations,  and  that 
none  could  be  carried  on  except  as  the  sover- 
eignty permits  it  to  be  done.  In  our  situation, 
that  sovereignty  is  the  constitutional  delegation 
to  Congress  of  the  power  "to  regulate  com- 
merce with  foreign  nations,  and  among  tlie 
several  States,  ana  with  the  Indian  tribes. ' 

In  respect  to  the  suggestion  that  it  has  not 
been  the  practice  of  the  United  States  to  collect 
dtities  upon  importations  of  foreign  goods  Into  a 
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ceded  Territory  until  Congress  had  passed  an 
act  for  that  purpose,  counsel  cited  the  cases  of 
Louisiana  and  Florida.  The  reply  is,  that  the 
facts  in  respect  to  both  have  not  been  recol- 
lected. There  was  no  forbearance  in  either  in- 
stance, in  respect  to  duties  upon  imports,  until 
Congress  had  acted.  Louisiana  was  ceded  by 
a  Treaty  bearing  the  date  of  the  30th  of  April, 
1808,  but  the  possession  of  it  by  the  United 
Slates  depended  upon  the  terms  of  final  ratifica- 
tions by  the  parlies  to  it,  and  upon  the  delivery 
of  it  by  a  commissioner  to  he  appointed  by  the 
French  government  to  receive  the  transfer  from 
Spain  to  France,  and  by  him  to  lie  imme- 
diately transferred  to  the  United  States.  (A.r- 
tlcles  1,  3,  4,  5.) 

The  surrender  from  Spain  to  France  was 
formally  made  on  the  80th  of  November,  1803, 
and  that  to  the  United  States  was  done  on  tlie 
20th  of  December,  1803.  '  It  was  known  in 
Washington,  by  a  letter  from  the  commissioner 
appointed  to  receive  it,  early  in  January.  It  is 
said,  that  from  that  time  until  the  Act  of  the 
24th  of  February,  or  as  was  provided  for  in  the 
Act,  until  thirty  days  after,  Louisiana  was  not 
considered,  in  a  fiscal  sense,  as  a  part  of  the 
United  States ;  and  that  duties  were  not  only  not 
collected  by  the  United  States  on  importations 
into  Louisiana,  but  that  duties  were  charged  on 
goods  brought  from  Louisiana  into  the  United 
Slates.  It  seems  to  have  been  forgotten  that 
our  commercial  intercourse  with  Louisiana  had 
been  the  subject  of  legislation  by  Congress  in 
200*]  several  'particulars  from  the  year  1800; 
and  that  before  the  revenue  aystem  could  be 
applied,  it  was  necessary  to  repeal  that  special 
legislation.  Mr.  Gallatm,  in  his  report  of  the 
25th  of  Oclober,  1803  (American  Slate  Papers, 
Finance,  Vol.  II.,  48),  suggcstt^d  that  it  should  be 
done.  Congress,  however,  did  not  do  so  until 
the  Act  of  the  24th  of  Febraaiy,  1804,  was 
passed,  by  the  third  section  of  which  the  repeal 
was  effected.  The  postponement  of  the  opera- 
lion  of  the  Act  for  thirty  days  longer,  was  with 
the  view  to  prevent  any  conQict  of  rights  or 
interests  between  what  would  be  the  new  regu- 
lations of  commerce  under  the  Act,  and  those 
which  had  preceded  them. 

It  is  only  neceSsaiy  to  say  as  to  Florida,  that 
the  Treaty  of  the  22d  February,  1818.  was  not 
radfled  by  the  United  States  until  the  19th  Feb- 
ruary, 1821.  In  a  few  days  afterward  the  Act 
was  passed  extending  our  revenue  system  to  it, 
subject  to  the  stipulation  in  the  15th  article  of 
the  Treaty  in  favor  of  Spanish  vessels  and  their 
cargoes.  There  was,  then,  no  interval  in  either 
instance  where  duties  were  not  collected  upon 
foreign  importations,  because  Congress  had  not 
legislated  for  it  to  be  done. 

The  application  of  the  Revenue  Acts  to  North 
Carolina  and  Rhode.Island,  when  those  States 
had  ratified  the  Constitution-  of  the  United 
States,  though  that  was  not  done  until  the  Con- 
stitution h^  been  ratified  by  eleven  of  the 
States,  does  not  support  the  position  taken  by 
the  counsel  for  the  plaintiff  in  error.  Those 
States  had  been  parties  to  the  Confederation, 
and  North  Carolina  was  represented  In  the 
convention  which  formed  the  Constitution.  It 
was  to  become  the  government  of  the  Union 
when  ratified  by  nine  States.  It  had  lieen  rat- 
ified by  eleven  States,  and  Congress  declared 
that  it  should  go  into  opentiOD  oq  the  4th 
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by  North  Carolina  and  Rhode  Island  made 
them  parties  in  the  government.  It  brought 
them  in  without  new  forms  or  legislation,  and 
their  senators  and  representatives  were  admitted 
into  Congress  upon  the  presentation  of  their 
ratifications.  Special  Acts  were  passed  to  ap- 
ply to  them  the  previous  legislation  of  Con- 
gress, and  Oat  of  the  Revenue  Acts,  as  a  mat- 
ter of  course,  because,  previously  to  theraUflca- 
tion.  those  States  hod  not  been  attached  to  any 
collection  district.  But  it  was  not  supposed  by 
anyone  that  after  those  States  had  ratified  the 
Constitution,  that  foreign  goods  could  have 
been  imported  into  them  without  being  subject 
to  duty,  or  that  it  was  necessary  to  make  them 
collection  districts  to  make  such  importations 
dutiable. 

But  we  do  not  hesitate  to  say,  if  the  reasons 
given  for  our  conclusions  in  this  case  were  not 
60und,that  other  considerations  *would  [*201 
bring  us  to  the  same  results.  The  plaintiffs  car- 
ried these  goods  voluntarily  into  California, 
knowing  the  stale  of  things  there.  They  knew 
that  there  waa  an  existing  civil  government  in- 
stituted by  the  authority  of  the  President,  as 
Commander-in-Chief  of  the  Army  and  Naval 
Forces  of  the  United  States,  by  the  right  of 
conquest;  that  it  had  not  ceased  when  these 
first  importations  were  made;  that  it  was  after- 
wards continued,  and  rightfully,  as  we  have 
said,  until  California  became  a  State;  that  thej 
were  not  coerced  to  land  their  goods.  howeTer 
they  may  have  been  to  pay  duties  upOD  them; 
that  such  duties  were  demanded  by  those  who 
claimed  the  right  to  represent  the  United  States 
— who  did  so,  in  fact,  with  most  commendable 
integrity  and  intelligence;  that  the  money  col- 
lect^ has  been  faitiifully  accounted  for.  and 
the  unspent  residue  of  it  received  into  the  Treas- 
ury of  the  United  States;  and  that  the  CcMi- 
gress  has  by  two  Acts  adopted  and  ratified  all 
the  Acts  of  the  government  established  in  Cali- 
fornia upon  the  conquest  of  that  Territory,  rel- 
ative to  the  collection  of  imposts  and  tonnage 
from  ttie  commencement  of  the  late  war  wiui 
Mexico  to  the  12th  November,  1849,  expresaly 
including  in  such  adoption  the  moneys  raisea 
and  expended  during  that  period  for  the  support 
of  the  actual  government  of  California  after  the 
ratification  of  the  Treaty  of  Peace  with  Mexico. 
This  adoption  sanctions  what  the  defendant  did. 
It  does  more — it  affirms  that  he  had  legal  author- 
ity for  his  acts.  It  coincides  with  the  views 
which  we  have  expressed  In  respect  to  the  leeal 
liability  of  the  plaintiffs  for  the  duties  paid 
them,  and  the  authority  of  the  defendant  to  re- 
ceive them  as  (A}llector  of  the  port  of  San  Fran- 
cisco. 

From  these  circumstances  the  law  will  not 
imply  an  amimpgU  upon  the  part  of  the  de- 
fendant to  repay  the  money  received  by  bim 
from  them  for  dntics;  the  plaintiffs  knew,  when 
tbey  paid  him,  that  the  defendant  received 
tbem  for  the  United  States.  The  plaintiffs  have 
no  claim  for  damages  against  the  defendant  in 
justice  or  equity.  Tlicy  paid  duties  to  which 
the  United  States  had  a  nghtful  claim,  and  no 
more  tlun  the  law  required.  The  plaintiffs  have 
paid  no  excess.  The  moneys  were  paid  under 
DO  deceit,  no  mistake ;  the  defendant  has  hmeot- 
ly  paid  them  over  to  the  United  Slates,  baa 
been  Tecognized  as  their  agent  when  be  acted 

HOVABD  14, 

Digitized  by  Google 


1858  CHOtrrEAO 

as  Collector,  and  la  not  reaponalble  to  the  plaint- 
iffs infoTO  coiudetUim.  Tae  moneys  were  paid 
from  a  portion  of  tlie  funds  in  the  Treasury  of 
the  United  8late^  subject  to  the  constitutional 
Teatriction  that  no  money  shall  be  drawn  from 
the  Treasury  but  in  consequence  of  appropria- 
tion made  by  law  for  such  purposes  as  the  Con- 
stitution permits.  Our  concludon  is,  that  the 
202*]  rulings  made  in  thto case  in *the  Circuit 
Court  are  correct. 

W«  Aatt  direet  thejudgmeni  to  be  (^fflrmed. 

OBDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  Tork,  and  wasar^ed  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  b^  this  court,  that  the  Judgment  of 
the  baid  Circuit  Court  in  this  cause  be.  and 
the  same  is  hereby  affirmed,  with  costs. 

MOTE. 

The  following  are  the  documents  referred  to 
in  the  above  opmion: 

1847,  October  13.  Mr.  Marcy  to  Colonel 
Mason. 

1848,  July  26.  .  Colonel  Mason's  Custom 
House  Kegulatious. 

1848,  August  7.  Colonel  Mason's  Proclama- 
tion, announcing  the  ratification  of  the  Treaty 
of  Peace. 

1848,  October  7.  Mr.  Buchanan  to  W.  B. 
Voorhees. 

1848.  October  7.   Mr.  Walker's  Circular. 
1848,  October  9.    Mr.  Marcy  to  Colonel 
Mason. 

1848,  March  18.  Persifor  F.  Smith  to  Ad- 
juiantOeneral  Jones. 

1849.  April  1.  Peralfor  F.  Smith's  Circular 
to  Consuls. 

1849,  April  8.  Mr.  Clayton  to  Thomas  But- 
ler King. 

1849,  April  3.  Mr.  Meredith  to  James  Col- 
lier, Collector. 

1849,  April  5.  Persifor  F.  Smith  to  Adju- 
tftnt-Qeneni  Jonea. 

1849.  June  20.  Fendfor  F.  Smith  to  Mr. 
Crawford,  Secreta^  of  War. 

1849,  June  80.  General  Riley  to  Adjutant- 
General  Jones. 

1849.  August  80.  General  Riley  to  Adjutant- 
Genentl  Jones. 

1849,  October  1.  General  RU^  to  Adjutant- 
General  Jones. 

1849,  October  20.  Carr,  Acting  Deputy- 
Collector,  to  Mr.  Meredith. 

1849,  October  31.  General  Riley  toAdJutant- 
Qeneral  Jones. 

1849,  November  18.  Mr.  Collier,  Collector, 
to  Mr.  Meieditli. 

Cited— 1»  How.,  SOI,  623;  9 Wall..  13S; 20  Wall.,3H : 
31  WalL.  er ;  7  Otto,  680 ;  10  Otto,  183 ;  S  Spnvue,  1« ; 
1  Abb.  t.  8..  48;  3  Blatobf.,  811. 


203*1  *HENRT  CHOUTEAU,  PUUat^  in 
Brror, 
e. 

PATRICK  MOLONY. 
i^MfUM  iprant  iff  landtfehtn  Dubuque  i$  lo*tted, 
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On  the  SSd  of  September,  ITBS,  tbe  tribe  of  Indians 
called  the  Foxes,  situated  on  the  west  bank  of  the 
UlBslaBlppI,  sold  to  Julleo  Dubuque  a  permit  to 
work  St  the  roiue  as  lon^  as  he  should  please;  aud 
also  sold  and  abandoned  to  hlra  all  the  coast  and 
the  contents  of  the  mine  discovered  by  the  wife  of 
Peosta.  so  that  no  white  man  or  Indian  should  make 
any  pretension  to  Ic  without  the  conaect  of  Du- 
buque. 

On  the  SSd  of  October,  1796,  Dubuque  presented 
a  petition  to  Baron  de  Garondelet  for  a  snint  of 
the  land,  which  he  allied  that  he  had  bought  from 
the  Fox  Indians,  who  had  subsequently  assented  to 
the  ereotlOD  of  certain  monuments  for  the  purpose 
of  doaUrnatlng  the  boundaries  of  the  land. 

The  Governor  referred  the  petition  to  Andrew 
Todd,  an  Indian  trader,  who  had  received  a  license 
for  the  monopoly  of  the  Indian  trade,  who  reported 
that  as  to  the  land  nothing  occurred  to  him  why 
tbe  Governor  should  not  grant  It,  if  be  deemed  It 
advisable  to  do  so,  provided  Dubuque  should  be 
prohibited  from  trading  with  the  Indians,  unless 
with  Todd's  consent.  In  writing. 

Upon  this  report  the  Governor  made  an  order, 

frranted  as  asked,  under  the  restrictions  expressed 
n  the  information  given  by  the  merchant,  Andrew 
Todd. 

This  grant  was  not  a  complete  title,  inaktDir  tbe 
iHnd  private  property,  and  therefore  exoepting  tt 
from  what  wan  conveyed  to  the  United  States  by 
tbe  Treaty  of  Parl^  of  April  30, 1803. 

The  words  of  the  grant  from  tbe  Indians  do  not 
show  any  Intention  to  sell  more  than  a  mining 
prtvllcjirc ;  and  even  if  the  words  were  ambiguous, 
there  are  no  extrinsic  circumstances  in  the  case  to 
Justify  the  belief  that  they  Intended  to  sell  the  land. 

TheQoveruor,la  his  subsequent  grant.  Intended 
only  to  confirm  such  rights  as  Dubuque  had  pre- 
viously received  from  the  Indians.  The  usual  mode 
of  granting  land  was  not  pursued.  Dubuque  ob- 
tained no  order  for  a  survey  from  Carondelet,  nor 
could  he  have  otttalned  one  from  his  suoceesor, 
Oayoso. 

By  the  laws  of  Spain,  the  Indians  had  a  right  of 
occupancy :  but  they  could  not  part  with  this  right 
except  in  tbe  mode  pointed  out  by  Spanish  laws, 
and  these  laws  and  usaKes  did  not  sanction  such  a 
grant  as  this  from  Carondelet  to  Dubuque. 

Moreover,  tbe  grant  included  a  large  Indian  vll- 
lage,  which  It  Is  unreasonable  to  auppoeetbat  the 
Indians  intended  to  sell. 

THIS  case  was  brought  up  by  writ  of  error 
from  tbe  District  Court  of  the  United  States 
for  the  District  of  Iowa. 

It  was  an  action  brought  by  petition,  in  the 
nature  of  an  ejectment,  by  Chouteau,  a  citizen 
of  Missouri,  to  recover  seven  undivided  eight- 
eenth parts  of  a  large  body  of  land,  containing 
nearly  160  arpents;  and  including  the  whole 
City  of  Dubuque.  Molony  claimed  under  a 
patent  from  the  United  States.  The  documents 
upon  which  Chouteau's  claim  was  founded  are 
set  forth  In  exteruo  in  the  opinion  of  the  court; 
and  as  that  opinion  refers  to  Mr.  Gallatin's  re- 
port, it  may  be  proper  to  give  a  history  of  the 
claim  BO  that  his  report  may  be  introduced.  A 
lar^  portion  of  the  argtunent,  in  behalf  of  the 
plaintift  in  error,  consisted  of  reasons  to  show 
that  Mr.  GallaUn  was  mistaken.  The  follow- 
ing is  the  liistory  of  the  case,  aa  given  by  Mr. 
Cormick: 

History  of  the  claim.  In  a  case  so  free  from 
doubt,  the  question  arises,  why  did  Congress 
assume  that  Dubuque's  titles  were  worthless, 
and  sell  the  land. 

•The  answer  to  this  question  is.  Mr.  [*204 
Gallatin,  while  Secretary  of  the  Treasury,  be- 
came prejudiced  against  the  land  titles  of 
Upper  Louisiana,  aud  so  much  prejudiced 
against  this  particular  title,  that  he  construed 
it  with  reference,  not  to  the  grant  itself,  bat 
to  his  pre-existing  prejudices;  that  he  made  a 
report  adveiBe  to  the  claim,  and  utterly  mis- 
dracrlbed  ttie  document  upon  which  tliat  claim 
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is  based;  that  congresBmen,  when  the  question 
came  up  before  them,  referred,  aawae  natural, 
to  Mr.  Gallatin's  report,  to  see  what  it  said 
about  the  title,  and  flnding  it  there  described  as 
the  grant  of  a  mere  porsooal  permission  of 
occupancy,  revocable  at  will,  th^  naturally 
concluded  it  was  a  fraudulent  effort  to  obtam 
property,  which  the  claimants  knew  they  had 
DO  right  to. 

On  the  8d  of  November,  1804,  a  Treaty  was 
made  by  Genera)  William  Henry  Harriaon, 
Governor  of  the  Indiana  Territory  (of  which 
the  preaeot  States  of  Missouri  and  Iowa  were 
theo  a  nut),  with  the  Sac  and  Fox  Indians. 
An  addoitlonal  article  was  inserted  to  prevent 
the  land  granted  to  Dubuque  from  being  con- 
sidered as  receded  by  the  Treaty.  The  ludtans 
then  acknowledged  the  validity  of  (he  grant. 
(See  p.  23  of  Senate  Doa,  850,  of  Istsess.,  S8tb 
Cong.) 

On  the  17th  of  May  1805,  Juhen  Dubuque  and 
Augoste  Chouteau,  as  his  assignee  of  a  portion 
of  uie  land,  tointly  filed  their  claim. 

Oa  the  20th  of  September,  1806,  a  majority 
of  the  Board  of  Commissioners,  Joha  B.  C. 
Lucas,  disseuting,  pronoimced  the  claim  to  be 
a  complete  Spanish  grant,  made  and  completed 
prior  to  the  Ist  of  October,  1600. 

In  8  Green's  Public  Lands.  SHH,  will  be  found 
the  trauslatiOD  of  the  title,  which  seems  to  have 
been  the  translation  relied  on  by  the  Beard  as 
well  as  by  Hr.  Gallatin.  It  is  m  the  following 
words,  namely : 

(These  documents  are  Inserted  in  the  opinion 
of  the  court  with  some  change  of  phraseology. 
There  was  much  controversy  during  the  argu- 
ment as  to  the  proper  translation.) 

On  the  nth  of  April.  1810.  the  United  States 
agent  laid  before  the  Board  of  CommisBioneiH, 
in  pursuance  of  section  of  Act  of  3d  March, 
1805  (3  Statutes  at  Large,  838),  a  list  of  docu- 
ments, which  list  embraces  this  Claim,  pertain- 
iug  to  lead  mines  and  salt  springs  in  the 
Territory  of  Louisiana.  (8  Green's  P.  L.,  603.) 

In  1810,  Mr.  Gallatin,  instead  of  reporting  to 
Congress  the  action  of  the  Board  relative  to  the 
claim,  himself  made  an  ex-partt  official  report 
agunst  it.   (1  Chtrk's  Land  Laws.  9S6.) 

On  the  19th  of  December,  1811,  the  follow 
ing  entry  was  made  on  the  minutes  of  the  Board 
of  Commissioners,  namely : 

"December  I9th,  1811.  Present,  a  full 
205*1  board.  On  a  question  ^being  put  by 
John  B.  C.  Lucas,  commissioner,  Clement  B. 
Penrose,  and  Frederick  Bates,  Commissionera, 
declined  giving  an  opinion.  It  Is  the  opinion 
of  John  B.  C.  Lucas,  Commiss^ner,  that  the 
claim  ought  not  to  be  confirmed.  (3  Green's 
P.  L.,  552.) 

The  claimants  were  not  parties  to  this  last 
proceeding.  It  seems  to  have  originated  be- 
tween the  dissciuing  Commissioner  aud  the 
Sccrelaiy  of  the  Treasury',  who  were  under  the 
impression  that  the  sixth  section  of  Act  of  2d 
March,  1805.  which  required  the  government 
agent  "to  examine  into  and  investigate  the 
titles  and  claims,  if  an^  there  be.  to  the  lead 
mlneB  within  the  said  district,  to  collect  all  the 
evidence  within  his  power,  wllh  respect  to  the 
claims  and  value  of  the  said  mines,  and  to  lav 
the  same  before  the  Commissioners,  who  shsll 
make  a  special  report  thereof,  with  their  opio- 
lons  thereoOf  to  the  Seoretaiy  of  the  Treasucy, 
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to  be  by  him  laid  before  Congress,"  4c..  there- 
by authorized  the  Board  by  an  ae^rte  pro- 
ceeding, to  reversing  their  own  declntm  nuide 
more  than  five  years  before. 

Dubuque  continued  iu  possession  of  the  land 
an  his  death,  in  1810.  During  his  life,  be  had 
ezerctaed  neat  ioflueooe  over  the  neighboriiw 
Inrilans.  cut  that  tnflueuce  had  been  muca 
enhanced  by  the  liberal  presents  he  bad  made 
them.  He  died  insolvent.  That  portion  of  the 
tract  which  he  had  not  sold  to  Auguate  Choa- 
tean,  was  sold  after  his  death  by  order  of 
court,  to  pay  his  debts.  In  the  mean  while  the 
last  war  with  England  was  approaching,  and 
English  emiBsariee  were  on  the  frontiers,  in- 
cit&g  the  savages  to  hostilitiei  against  our  peo- 

Ele.  Our  government  was  not  then,  as  it  now 
,  sufficiently  strong  to  protect  the  frontiers. 
In  the  latter  part  of^  1883,  the  claimants 
thought  the  time  had  come  when  the^  might 
safely  attempt  the  enjoyment  of  their  rights,  as 
the  assignees  of  Dubuque,  to  Uie  profits  which 
might  be  realized  from  the  laid  mineral  con- 
tained in  the  land.  Th^  Bocordin^ly  employed 
an  agent  to  lease  to  mmers  the  ngfat  to  dig  on 
the  land  for  lead.  On  the  fith  of  January, 
1838,  the  following  order  was  issued  by  the 
Major-Generalof  the  United  States  army: 

(This  was  an  order  to  remove  the  settlers  by 
force.)  See  p.  38.  Sen.,  Doc.  850.  1«  warn., 
28th  Cong. 

In  pursuance  of  thistmler,  a  military  detadi- 
ment  was  sent  from  Fort  Crawford,  and  the 
claimants'  tenants  were  driven  off  at  the  point 
of  the  ba}|onet,  and  their  dwellings  burnt. 

The  claimants  at  that  time  all  lived  in  the 
State  of  Missouri,  mostly  at  St.  Louis.  One  of 
them,  on  his  own  behalf,  and  as  agent  for  the 
others,  went  to  Galena,  in  Illlnote,  to  institute 
legal  proceedings.  He  conid  not  sue  for  tlie 
land,  because  after  'Missouri  had  coaa  [*2<HS 
into  the  Union  as  a  State,  there  was  no  court 
which  had  jurisdiction  of  a  suit  brought  for  the 
recovery  of  the  land.  The  federal  government 
had  in  the  mean  while  leased  much  of  the 
land  to  lead  diggers,  and  a  considerable  porti<m 
of  the  mineral  dug  on  the  land  was  taken  to 
smelting  furnaces  at  Gateaa,  to  be  coDverted 
into  lead.  But  much  of  the  mineral  then  smelted 
at  Galena  was  from  land  not  embraced  in  this 
grant.  The  agent  for  the  claimants,  in  order 
to  test  the  question  of  title,  brought  suit  for  a 
lot  of  mineral,  which  had  been  brought  to 
Galena.  But  he  was  not  at  the  trial  able  to 
identify  it.  and  a  aonsult  was  taken.  The 
agent  tnen  came  to  Washington,  and  petitioned 
for  redress  during  man^  successive  sessions  of 
Congress.  Certain  citizens  of  Kentucky  liad 
in  tne  mean  while,  by  intermarriage  and  by 
inheritance,  become  interested  in  the  claim, 
and  on  their  own  account,  presented  a  memo- 
rial in  January,  1887.  Several  memorials  were 
also  presented  to  the  executive.  Various  bitte 
were  reported  for  the  relief  of  the  cldmants, 
some  of  which  passed  in  one  house,  snd  were 
never  reached  in  the  other,  and  others  wera 
voted  down  In  the  house  in  which  they 
originated. 

An  Act  of  Congress  was  passed  the  2d  of 
July,  lt»8e.  fur  the  layingoff  the  townaof  Fort 
Madison  and  Burlington.  In  the  County  of  Dea 
Moine,  and  the  towns  of  Bellevlew.  Imbuque. 
and  Peru,  in  the  Coun^  id  Dubuque,  Terrl- 
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tory  of  WiscoiuiD,  and  for  other  purposes.  The 
towns  of  DubuQue  and  Peru,  the  lots  of  which 
were  required  by  this  Act  to  be  sold,  are  sit- 
uated on  the  land  embraced  bj  the  grant  on 
which  this  suit  is  based.  What  is  now  the 
State  of  Iowa,  constituted,  on  the  3d  of  Ju]y, 
1686,  a  part  of  the  Territory  of  Wisconsin. 

Od  the  8d  of  March,  1837,  an  Act,  amenda- 
tory  of  the  for^iiu;,  was  passed.  The  manner 
in  which  the  town  lots  are  to  be  sold  is  some- 
what varied  from  the  manner  specified  in  Act 
of  2d  of  July,  1886,  5  Btat.  at  Larve,  178, 
179. 

(Then  followed  an  enumeration  of  the  reports 
of  committees  in  each  branch  of  Congress,  and 
the  Acts  passed,  .tmder  erne  of  wUcu  Uotony 
claimed  title.) 

Mr,  Oallatin's  report  was  a  succtnct  statement 
of  the  facte  in  the  case,  upon  which  he  made 
the  following  remarks: 

I.  Governor  Harrison's  Treaty  adds  no  sanc- 
tion to  the  claim ;  it  is  only  a  saving  clause  in 
favor  of  a  claim,  without  deciding  on  Its  merits, 
a  question  which  indeed  he  had  no  authority  to 
decide.  • 

II.  The  form  of  the  concession,  If  it  shall  be 
so  called,  is  not  that  of  a  patent,  or  final 
grant;  and  that  it  was  not  considered  as  such, 
uie  Commissioners  knew,  as  they  had  previous- 
Iv  received  a  list  procured  from  the  records  at 
207*J  New  Orleans,  and  'transmitted  by  the 
Secretary  of  the  Treasury,  of  all  the  patents 
issued  under  the  French  and  Spanish  govern- 
ments, in  which  this  was  not  included,  and 
which  also  showed  the  distinction  between 
concession  and  patent,  or  complete  title. 

III.  The  form  of  the  concession  is  not  even 
that  used  when  it  was  intended  ultimately  to 
grant  the  land;  for  it  is  then  uniformly  accom- 
panied with  an  order  to  the  proper  officer  to 
surrey  the  land,  on  which  survey  being  re- 
turned the  patent  issues. 

IV.  The  governor  only  grants  as  is  asked; 
and  nothing  is  asked  but  the  peaceful  posses- 
sion of  a  tract  of  land  on  which  the  Indians 
bad  given  a  personal  permission  to  work  the 
lead  mines  as  long  as  he  should  remain. 

Upon  the  whole,  this  appears  to  have  been  a 
mere  permission  to  work  certain  distant  mines 
without  any  alienation  of.  or  intention  to  alien- 
ate the  domain.  8uck  permission  might  be  re- 
voked at  will;  and  how  it  came  to  be  consid- 
ered as  transferring  the  fee  simple,  or  even  as 
an  incipient  and  incomplete  title  to  the  fee  sim- 
ple, cannot  be  understood. 

It  seems,  also,  that  the  Commissioners  ought 
not  to  have  j^iven  to  any  person  certiflcates  of 
their  proceedmg.  tending  to  give  a  color  of  title 
to  claimants.  They  were  by  law  directed  to 
transmit  to  the  Treasury  a  transcript  of  their  de- 
cisions, in  order  that  the  same  might  be  laid  be- 
fore CuDgretitt  for  approbation  or  rejection. 

On  the  trial  of  the  cause  in  the  Diutrict 
Court,  the  plaintiff  admitted  that  the  defendant 
was  a  purchaser  under  the  government  of  the 
United  States,  and  that  patents  had  been  r^u- 
larlv  Issued  to  him  for  the  land  in  question. 

The  defendant  demurred,  and  spccifled  the 
three  following  causes  of  demurrer,  namely : 

1.  That,  admitting  all  the  facte  stated  in  the 
petition  to  be  true,  the  plaintiff  Is  not  entitled 
to  recover, 

3.   That,  as  appears  by  the  exhibiu  to  said 
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Setition,  the  plaintiff  claims  under  an  uncon- 
rmed  Spanish  title. 

8.  That  it  appeals,  from  the  plaintiff's  own 
showing,  that  he  reste  his  title  on  an  Incom- 
plete Spanish  grant,  and  that  defendant  is  in 
possession  under  a  complete  title  from  the 
United  States. 

A  judgment  final  was  rendered  by  the  court 
below,  in  favor  of  the  defendant  on  this  demur- 
rer.  The  asdgnmente  of  error  were: 

1.  The  aald  District  Court  erred  in  deciding 
that  the  said  petition  of  the  said  Henry  Chou- 
teau, and  the  matters  therein  contained,  were 
not  sufficient  in  law  to  maintain  the  said  action 
of  the  said  Henry  Chouteau. 

*2.  The  said  District  Court  erred  in  [*208 
rendering  judgment  in  favor  of  the  said  Pat- 
rick Molony  against  the  said  Henry  Chouteau. 

Upon  these  pointe  of  demurrer  the  ease  came 
up  to  this  court,  and  was  argued  by  Measrt. 
Gorniekand  Jokason  for  theplainliff  in  er- 
ror, and  bv  Meaars.  Pl»tt  Smith,  T.  8.  WU- 
aon,  and  Cnahlng  (Attorney-general),  for  the 
defendant  in  error. 

The  points  which  were  made  on  behalf  of 
the  plaintiff  in  error  are  thus  staled  by  Mr. 
Oornick: 

The  record  presents  but  one  question,  name- 
ly: was  the  grant  which  the  Baron  de  Caron- 
delet  made  to  Julicn  Dubuque  on  the  lOlh  of 
November,  1796,  a  complete  title. 

If  it  constituted  a  complete  title,  the  judg- 
ment of  the  court  below  is  erroneous;  if  it  did 
not  constitute  a  complete  title,  there  is  no  error 
in  the  record. 

The  decisions  of  this  court  which  established 
the  doctrine  that  a  grant  of  land  of  specific  lo- 
cality, by  the  Spanish  land-granting  officer, 
vested  in  the  grantee  a  complete  title,  are  so 
numerous  and  so  uniform  that  it  would  be  con- 
sidered unnecessary  to  cite  authorities  to  sus- 
tain this  grant,  but  for  the  fact  that  the  United 
States  government  has,  by  selling  the  land,  as- 
sumed it  to  be  a  part  of  the  public  donuun. 
For  this  reason  many  authorities  will  be  cited 
in  supptort  of  propositions  of  law,  which  would 
otherwise  be  regarded  as  self-evident.  And  an 
explanation  will  be  submiUed  of  the  causes 
which  probably  induced  Congress  to  disregard 
a  grant,  ttie  validity  of  which  is  wholly  free 
from  douM  the  moment  it  is  viewed  from  the 
proper  point  of  view. 

I.  The  B^ron  de  Carondelet  bad  power  to 
make  the  grant.  That  interest  which  the  Qov- 
ernor-Qeneral  intended  to  grant,  whether  fee 
simple  or  a  tenancy  at  wilt,  whctlier  limited  or 
qnlimited  in  the  duration  of  the  estate,  was  the 
interest  which,  by  virtue  of  the  grant,  vested 
in  Dubuque.  (See  UitiUd  iStatea  v.  Arredundo, 
6  Pet. .  mi ;  Perctumaa  v.  Untied  State*.  7  Pet., 
61;  Dekuaua  v.  UnUtd  States,  0  Pet.,  Iil4.) 

In  The  United  Statea  v.  J/wre,  la  How.,  2l7. 
this  court  recognized  Carondelul's  power  as  ex- 
tending from  January  1, 171)2,  lo  the  beginning 
of  1797.  It  was  within  this  period  that  thu 
grant  was  made. 

In  Delaatua  v.  ITnikd  State*,  9  Pet.,  117.  the 
court  say:  "The  regulations  of  Governor 
O'Kcilly  were  intended  for  the  general  govern- 
ment of  subordinate  officers,  and  not  to  control 
and  limit  the  power  of  the  person  from  whose 
will  they  emanated.  The  iiarun  de  (jaroodelet 
must  be  supposed  to  have  had  all  the  powers 
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vhfch  bad  been  vested  In  Don  O'Reilly."  In 
209*]  Smith  *v.  Vm^  atatea.  4  Pet. .  S 1 1 ,  the 
same  prioclple  is  established.  (See  the  printed 
record ) 

In  UhiUd  States  v.  Arredondo,  6  Pet. ,  728,  it 
is  said  that  the  actual  exercise  of  the  power  of 
f^aQting  land,  by  a  colonial  governor,  without 
any  evidence  oi  disavowal,  revocation,  or  de- 
nial by  the  King,  and  his  consequent  acqaies- 
cenco  and  presumed  ratification  are  sufficient 
proof~in  the  absence  of  any  to  the  contrary — 
(subsequent  to  the  grant)  of  the  royal  assent  to 
the  exercise  of  his  prerogative  by  his  local  gov- 
ernors. 

According  to  the  principle  here  established, 
the  King  of  Spain  must  be  considered  as  hav- 
ing acquiesced  In,  and  assented  to  the  grant  by 
the  Baron  de  Carondeiet  to  Dubuque,  unless 
his  dissent  be  proved  by  the  defendant. 

In  United  States  v.  Arredondo,  6  Pet.,  729, 
the  court  say:  "It  is  an  universal  principle, 
that  when  power  or  jurisdiction  is  delegated  to 
any  public  officer  or  tribunal,  over  a  subject 
matter,  and  its  exercise  is  confided  to  his  or 
Uielr  dIs6retion,  the  acts  so  done  are  binding 
and  valid  as  to  the  subject  matter;  and  individ- 
ual rights  will  not  t>e  disturbed  collaterally  for 
anything  done  In  the  exercise  of  that  discre- 
tion, within  the  authority  and  power  conferred. 
The  only  questions  which  can  arise  between  an 
individual  claiming  a  right  under  the  acts  done, 
and  the  public  or  anyone  denying  its  validity, 
are  power  in  the  officer  and  fraud  in  the  party. 
All  other  questions  are  settled  by  the  decision 
made,  or  the  act  done  by  the  tribunal  or  officer, 
whether  executive,  legislative,  judicial  or  spe- 
cial, unless  an  appeal  is  provided  for,  or  other 
revision,  by  some  appellate  or  supervisory  tri- 
bunal, is  prescribed  by  law." 

This  court,  in  StroUter  v.  Lucas,  12  Pet.,  410, 
say:  "  Where  the  act  of  an  officer,  to  pass  the 
title  to  land,  according  to  Spanish  law,  is  done 
contrary  to  the  written  order  of  the  King  pro- 
duced at  the  trial,  without  any  explanation,  it 
shall  be  presumed  that  the  power  has  not  been 
exceeded;  that  the  act  was  done  on  the  motive 
set  out  therein,  and  according  to  some  order 
known  to  the  King  and  his  officers,  though  not 
lo  his  subjects;  and  courts  ought  to  require 
very  full  proof  that  he  had  transcended  his 
powers,  before  they  so  determine  it." 

IL  The  description  of  the  land  by  Dubuque, 
in  his  petition,  completely  fixed  its  roctdlty,  and 
dispensed  with  the  necessity  of  a  survey. 

(The  argument  upon  this  point  is  omitted.) 

III.  The  assent  of  the  Baron  de  Carondeiet  to 
the  petition  establishes  the  truth  of  its  state- 
ments, and  the  moment  he  assented,  the  sale  by 
the  Indians,  to  Dubuque,  thereby  cnaed  to  tte 
a  link  in  the  chain  of  title. 
210*]  *IV.  Our  government  cannot  grant 
or  sell  land  which  does  not  belong  to  it. 

But  the  principal  part  of  the  argument  of  the 
counsel  for  the  plaintiff  in  error  was  directed 
to  show  that  Mr.  Gallatin  had  erred  in  the  re 
port  which  he  made  and  the  four  concluuons 
to  which  he  came,  which  have  been  already 
stated  in  this  report.  These  errors  were  said  to 
be  the  following: 

Mr.  Gallatin's  first  error.  The  language  near 
the  close  of  the  report^"  Upon  the  whole,  this 
appears  to  have  been  a  mere  permisdoo  to  work 
certain  distant  mines,  without  ur  alloiaUun 
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of.  or  Intention  to  alienate  the  domain.  Such 
permission  might  be  revoked  at  will;  and  bow 
It  came  to  be  considered  as  transferring  the 
fee  simple,  or  even  as  an  Incipient  and  iocnn- 
plete  title  to  the  fee  timpte,  cannot  be  under- 
stood." 

Followine  what  the  Secretary  had  already 
said  about  Todd's  report  ("The  governor refen 
the  application  for  information  to  A.  Todd, 
who  had  the  monopolv  of  the  Indian  trade  on 
the  Mississippi.  A.  Todd  reports  that  no  ob- 
jection occurs  to  him.  if  the  governor  thinks  it 
convenient  to  crant  the  application,  provided 
that  Dubuque  sliall  not  traide  with  the  Indians 
without  bis  permission")  necessarily  impresed 
congfessmen,  who  relied  on  Mr.  Gallatin's  re- 
port for  theii;  views  of  the  grant,  with  the  be- 
lief, not  only  that  the  dalm  set  up  by  Dubuqoe 
and  Chouteau,  before  the  Commiflrioners,  was  a 
fraudulent  pretense  to  what  they  knew  tbey 
had  no  right  to,  but  also,  that  A.  Todd  recom- 
mended the  (granting  to  Dubuque  of  a  mere 
personal  permission  of  occuimncy.  Mr.  Galls- 
tin  professes  to  describe  the  grant ;  yet  no  one 
from  his  description  could  even  suspect  thai 
Todd  had  in  his  report  used  the  language,  "As 
to  the  land  for  which  he  asks,  nothing  occnn 
to  me  why  it  should  not  be  granted,  if  you 
deem  it  advisable  to  do  so;  with  the  condition, 
nevertheless,  that  the  grantee  shall."  &c. 

Ucre  we  find  a  most  material  variance  be- 
tween the  grant  itself  and  Mr.  Gallatin's  de- 
scription of  it.  Congress  did  really  cause  the 
land,  covered  by  the  grant,  to  be  sold;  but  we 
herc  see,  very  clearly,  that  Congress  passed  do 
Judgment  af^nst  the  validity  of  the  title  oa 
which  this  suit  is  based,  but  that  it  only  de- 
cided against  the  title  which  Mr.  Gollatiii'a 
violently  excited  prejudices  fancied  to  exist. 
It  a  man  had  been  indicted  for  the  larceny  of 
this  document,  and  It  was  as  much  misdescnbed 
in  the  bill  of  indictment  as  it  is  in  this  report  of 
Mr.  Gallatin,  surely  no  court  would  hesitate  to 
decide,  on  objection  properly  made,  that  tbe 
grant  of  Dubuque,  represented  by  any  one  of 
the  translations  ever  made  of  it,  could  not 
be  given  In  evidence  in  support  of  the  indict- 
ment. 

Mr.  Gallatin's  second  error.  In  the  first  sen- 
tence of  his  report  *he  speaks  of  tbe 
claim  as  contunlng  upwards  of  140,0OD  acrei 

of  land. 

Whatever  may  have  been  Mr.  Gallatin's 
opinion  of  his  knowledge  of  the  law  of  Spanisb 
grants.  It  Is  now  very  certain  that  neith^  be, 
nor  any  other  American  citizen,  understood 
the  subject  at  that  time.  But  we  must  suppose 
that  so  able  a  Secretary  of  tbe  Treasury  under- 
stood arithmetic.  Yet  he  so  exaggerated  tbe 
amount  embraced  by  this  clidm  as  to  demoo- 
strate.  that  if  he  knew  how  to  calculate  quan- 
tities, he  was  so  prejudiced  against  the  daim 
that  be  was  unable.  In  this  particular  case,  to 
make  such  calcultttion.  Even  if  the  distance 
from  the  little  Makoketa  to  the  Mesquabysneo- 
quc,  which  Dubuque  states  to  be  about  seven 
leagues  along  the  bank,  were  a  slndght  line,  so 
as  to  give  a  front  of  exactly  seven  leagues,  so 
as  to  make  the  claim  embrace  exactly  tweotv- 
one  leagues  of  superficies,  there  woul'd  only  be 
125,060  acres.  But  as  in  fact  the  river  bank 
curves  there,  as  it  does  everywhere  else,  and 
ourvea  veiymtich— and  ta  what  Dubuque  calli 
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about  seven  leagues  along  the  bank,  is  really 
less  tlian  seven,  though  upwards  nf  six — the 
real  quantity  embraced  br  the  claim  is  a  little 
over  97,000  acres.  Mr.  Qallatin  committed  an 
error  of  about  47,000  acres  in  fact.  But,  when 
be  made  his  report,  he  did  not  have  the  data 
by  which  accurately  to  calculate  the  Dumber  of 
acres.  Yet  he  then  had  data  enough  to  show 
that  he  was  exaggerating,  at  least  to  the  extent 
of  14,060  acres. 

Mr.  Gallatin's  third  error.  He  contradicts 
himself  in  describing  the  sale  by  Ihe  lodiann  to 
Dubuque.  In  the  commencement  of  his  report, 
he  describes  it  as  a  purchase  "from  the  Indians, 
of  an  extent  of  seven  leagues  front  on  the  Mis- 
sissippi, by  three  leagues  in  depth,  containing 
upwards  of  140,000  acres."  He  afterwards 
speaks  of  it  as  a  sale  of  the  "hill  and  contents 
of  the  land  (or  mine)  found  by  Peosla's  wife." 
He  afterwards  speaks  of  the  right  acquired  by 
Dubuque  as  a  "personal  permission  to  work 
the  leaii  mines  as  long  as  be  should  rmain.' 

Mr.  Gallatin's  fourth  error.  Remark  No.  2 
of  the  report  involves  the  proposition,  that  con- 
cession and  patent  are  two  things  entirely  dis- 
tinct. And  at  the  same  time,  .be  uses  such 
language  as  shows  he  considered  that  patent 
and  final  grant  were  synonymous,  and  that  a 
gruQt  was  not  flnal  unless  it  was  evidenced  by  a 
patent. 

(The  argument  upon  this  head,  and  also  that 
under  the  Dead  of  the  dgbtb  error,  are  omitted 
for  want  of  room,  fts  they  were  both  very  elab- 
orate. 

212*1  *Mr.  Gallatin's  flflh  error.  In  his  re- 
mark No.  3,  he  considers  a  survey  an  essential 
prerequisite  to  a  complete  grant.  But  we  have 
seen  thut  many  decisions  of  this  court  have  es- 
tablished that  a  description  which  Axes  the 
boundaries,  dispenses  with  the  necessity  of  a 
survey. 

He  seems  to  have  had  a  confused  idea  that 
this  grant  to  Dubuque  was  vicious,  because  it 
was  not  made  in  accordance  with  the  regula- 
tioos  of  O'Reilly,  Oayoso,  or  Morales.  But  a 
very  slight  examination  of  those  regulations 
would  bave  shown  him  the  impossibility  of  sur- 
veying the  land  in  the  manner  there  required; 
as  In  Ihe  wilderaess  countt7  where  Dubuque 
m^de  his  settlement,  there  was  no  neighbor,  no 
syndic,  no  ofBcer  of  any  description.  He  would 
then  have  seen  that  to  make  an  actual  survey, 
a  prerequisite  would  amount  to  denying  the 
power  to  the  Baron  de  Carundelet  to  grant  the 
land. 

Sir.  Gallatin's  sixth  error.  In  remark  Xo.  3, 
he  advances  the  propooitlon,  that  after  the  grant 
of  an  inchoate  title,  the  execution  of  the  onler 
of  survey  was  the  only  prtrrquisiie  to  the  issu- 
ance of  a  patent.  He  advances  this  as  s  univer- 
sal proposition.  But  in  the  great  majority  of 
cases  this  is  untrue.  Observe,  for  example,  the 
order  of  the  Governor-General  Is  the  inchoate 
grant  to  Owen  Sullivan.  This  error  of  the 
Secretary  is  material ;  for  it  shows  he  was  ex- 
tremely ignorant  of  the  laws  he  usurped  the 
power  to  pass  Judgment  on. 

Mr.  Gallatin's  seventh  error.  He  adopted  as 
a  fiindamentul  principle  of  Spanish  law,  to 
guide  his  decision,  the  erroneous  hypothesis 
that  all  gntnis,  whether  in  the  wild  Indian 
country  or  not.  must  completely  correspond 
with  the  forma  usually  observed  when  the  land 
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granted  was  situated  in  the  settled  parts  of  the 
province,  and  that  the  Governor-General  had 
no  power  to  grant  by  any  other  form. 

Mr.  Gallatin's  eighth  error.  In  remark  No. 
4,  he  considers  peaceable  possesion  as  syn- 
onymous with  personal  permisrion  of  occupan- 
cy, revocable  at  will. 

We  have  seen  that  the  four  translations  of 
the  grant  heretofore  made,  differed,  in  some 
respects  materially,  one  from  another.  The 
translation  averred  in  the  record  differs  from 
the  preceding  four.  Those  four  alt  agree  in 
rendering  the  word  "  possession  "  Into  toe  En- 
lish  word  "possession,"  and  three  of  them  ren- 
der "p^sible"  into  "peaceable,"  while  the 
remainmg  one  renders  it  into  "  peaceful."  The 
main  difference  between  those  four  translations 
and  the  translation  averred  in  the  record  Is, 
that  the  latter  represents  the  word  "  paptibles 
poMeuiont "  by  English  words,  which  indicate 
ownership  enjoyed  free  from  adverse  claim. 

This  new  verraon  was  made  for  the  following 
reasons:  The  "French  phrase,  ^'pai^le\^3t\9 
pommon,"  is  an  idiomatic  expression,  and  it 
would,  as  used  in  this  petition,  raise  directly  in 
the  mind  of  a  Frenchman  the  idea  of  an  owner- 
ship and  quiet  enjoyment,  free  from  adverse 
claim,  without  any  reasoning  whatever  on  the 
subject.  It  was  attempted,  in  shaping  this  new 
translation,  not  only  to  raise  in  the  mind  of  the 
reader  the  same  ideas  which  were  raised  in  the 
mind  of  the  Baron  de  Carondelet.  when  he  read 
the  ori^nal,  but  to  rdse  them  in  the  same  di- 
rect manner. 

The  most  usual  signification  of  the  French 
word  " pomsnon"  is  enjoyment  of  a  thing  in 
the  character  of  its  owner.  In  the  same  way  . 
"  posteseeur  "  most  usually  ngnifles  a  person 
enjoying  a  thing  as  its  owner.  In  the  French 
language  "k  posaeumr"  is  the  person  who  has 
ia position;  just  as  in  Englien,  "possessor" 
is  the  person  who  has  the  possession. 

On  the  pari  of  the  defendant  in  error,  the 
points  were  thus  staled  -by  Mr.  WiUon,  which 
were  sustained  also  by  Mr.  Smith: 

The  land  in  controversy  is  in  what  was  called 
the  Louisiana  territory  acquired  by  the  Treaty 
of  1808. 

The  United  States  extinguished  the  Indian 
title  to  it  by  the  Treaty  of  1833,  made  by  Gen- 
eral Scott  and  Governor  Reynolds.  (See  Indian 
Treaties.  7  Stat,  at  Large,  874.) 

The  sale,  by  the  United  States,  to  the  defend- 
ant, was  under  the  Act  of  Congress,  9  Stat, 
at  Large.  37.  ' 

The  plaintiff  admits  that  defendant  holds  the 
land  by  patent  from  the  United  States. 

This  is  the  defendant's  title. 

It  is  manifest  from  the  plaintiff's  petition  and 
exhibits  that  he  has  no  title,  and, 

lat.  From  the  permit  from  the  Indians. 
They  did  not  and  could  not  sell  the  land,  and 
they  did  not  profess  to  do  so.  It  was  but  a 
permit  to  mine. 

2d.  From  the  permit  or  license  from  Caron- 
delet. This  permit  or  license  is  improperiv 
translated  in  plaintiff's  petition.  The  words 
" payt!ihU$  possesninns"  and  "  payaiblea  po3»e$- 
tures"  in  the  original,  which  should  be  transla- 
ted "  peaceable  possession,"  are  rendered  in  th* 
plaintiff's  petition  "  full  proprietorship." 

The  petition  of  Dubuque  is  again  improperly 
translated  in  the  plaintiff's  petition,  namely; 
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what  should  be  rendered  "  from  the  coast  above 
the  little  river  Makoketa  to  the  coast  ot  the 
Mabj^BeDQue,"  has  tteeo  rendered  "from  the 
margio  of  the  waters  of  the  Maquotaie,  &c. 

The  permit  from  Caroadeiet  was  a  mere  11- 
cenw  to  work  the  mines,  and  was  not  intended 
by  bim  as  anything  more.  See  the  permit, 
and  also  thecoostniction  put  upon  it  by  Albert 
214*]  CUIIatIn,  'Mn  his  report  on  this  claim 
in  Senate  Document  No.  20,  Vol.  II.,  28th 
Con^.,  2d  sess. 

Tb'e  United  States  government  took  possession 
of  this  land  immediately  after  the  Rock  Island 
Treaty.  See  the  letter  of  General  Macomb  in 
the  same  document,  p.  S8. 

That  the  permit  from  Carondelet  was  a  mere 
license  to  work  the  mines,  Is  evident  from  the 
fact  that  the  petition  of  Dubuque  is  in  the  pre- 
cise words  required  by  the  ordinances  of  Spain 
In  reference  to  petitions  for  working  the  mines. 
(See  Rockwell  on  miDes,  p.  173,  sees.  2,  4.) 
"  No  mines  shall  be  worked  without  permission 
from  the  crown."  If  it  had  been  intended 
as  a  grant,  the  proces  verbal  and  order  of  survey 
would  have  be«i  issued. 

8d.  Carondelet  had  no  legal  authority  to 
make  such  a  grant,  or  to  devest  the  crown  of 
the  title  in  this  summary  manner,  because — 

(a.)  It  was  in  violation  of  the  regulations  of 
O'Reilly.  (See  the  Ist.  2d.  8d,  and  laih  arti- 
cles, in  3  White's  Compilation,  828.  «f  aeg.) 

(b.)  There  was  no  compliance  with  the  reg- 
ulations of  Morales.  (See  those  regulations,  2 
White's  Compilation.  472,  477.  385.) 

4th.  If  Carondelet  even  had  the  power  to 
make  a  grant  of  this  land,  and  if  the  paper  Is 
more  than  a  license,  it  was  only  an  inchoate  and 
imperfect  title,  and  not  such  a  title  as  will  avail 
anything  in  a  court  of  law.  This  is  manifest 
from  the  numerous  decirions  of  tiiia  court  on 
the  subject  of  Spanish  claims.  In  these  de- 
cisions four  great  principles  or  landmarks  are 
well  settled,  namely : 

First.  That  there  must  be  a  compliance 
with  the  ordinances  and  regulations  of  Spain, 
to  sever  the  land  from  the  public  domain.  (3 
How..  872.) 

Antolne  Soulard  Was,  at  the  time,  and  both 
before  and  after,  Surveyor-General  of  Upper 
Louisiana.  (See  Amer.  St.  I^ipers,  Vol.  v.,  p. 
700.)  Why  was  no  order  or  survey  issued  to 
him? 

Second.  In  order  to  constitute  a  valid  claim, 
there  must  be  clear  words  of  grant.  ( United 
Stateav.  Pereheman,  ?  Pet.,  NeteOrUanav. 
The  United  Statea,  10  Pet..  727;  UniUd  BtaUa 
T.  Arredondo,  6  Pet.,  001;  United  Statea  t. 
King,  8  How.,  773.)  There  are  no  words  of 
grant  In  the  case,  and  no  compliance 'with  the 
usual  and  necessary  forms. 

Third.  There  must  be  a  definite  description 
of  the  land  granted.  ( United  Slatea  v.  Boiadori, 
11  How..  92;  Chouteau  v.  Eekhart,  2  How., 
872.)  The  description  in  this  case  is  indefinite 
and  uncertain. 

Conclusion.  If  it  should  be  decided  that  the 
papers  exhibited  by  the  plaintiff  exhibit  a  full 
215*]  and  perfect  title,  without  any  act  *of 
Congress  confirming  this  grant,  or  authorizing 
another  tribunal  to  confirm  it,  it  would  be  a 
reversal  of  all  principles  established  by  the 
previous  decisions  of  tnis  court  on  this  subject. 

Mr,  Ouahing  (Attorney-General),  after  ref^- 
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riug  to  the  action  of  the  Executive  and  Le^ 
lative  Departments  of  the  government  upon  this 
subject,  laid  down  the  two  following  pn^ 
sitions.  namely: 

I.  That  the  political  power  of  the  govern- 
ment, to  which  this  court  confonna  its  judg- 
ment in  such  matters,  has  decided  ns^tiA  the 
validity  of  Uie  pretended  title  in  Dubuque. 

II.  That  the  dedsion  of  the  political  power 
of  the  government  was  a  rightful  one,  as  well 
on  the  true  tenor  of  the  alleged  grant,  as  upon 
the  collateral  facts  set  forth  in  the  printed 
record. 

(The  discussion' under  the  first  head  and  alio 
the  arguments  under  many  subdivisions  of  the 
second  liead.  must  be  omitted  for  want  of  nam.) 

II.  The  action  of  the  Executive  and  L^it- 
lative  Departments  of  the  government,  in  re- 
fusing to  recognize  this  claim,  and  in  dispos- 
ing of  the  land  as  public  domain,  was  riglit; 
b^use  the  documents  produced  by  the  pMnt- 
iff  do  not  show  a  perfect  and  complete  title, 
nor  a  full  property  and  ownership  in  Jullen 
Dubuque. 

1.  The  cession  by  the  Indhms.  the  petition 
to  the  Baron  de  Carondelet,  and  the  Baron's 
concession  thereupon,  must  all  be  taken  to- 
gether as  one  instrument,  because  they  are  all 
connected  by  reference  in  the  writings  them- 
selves; and  so  they  serve  to  explain  each  other. 
{United  Statea  v.  Kinff.  How..  888.) 

The  cession  by  the  Foxes  to  Dubuque  ap- 
pears on  the  face  of  the  instrument  to  be  a  mere 
personal  permission  to  occupy  and  work  at  the 
mine  discovered  by  the  woman  Peosta,  "and 
In  case  he  shall  find  nothing  witbin  be  slull 
be  free  to  search  wherever  it  shall  seem  good 
to  him."  That  which  is  sold  is  the  contents  of 
the  mine  found  by  the  woman  Peosta.  with  the 
privilege  of  searching  elsewhere. 

There  is  no  quantity,  no  boundary,  no  estate 
of  inheritance,  no  location  of  land  except  the 
mine  fouod.  It  is  impossible  to  make  of  Uiii 
any  conveyance  of  land.  It  is  a  personal  priv- 
ilege to  work  the  mind  found,  and  if  that 
should  prove  unproductive,  to  search  at  ptosa- 
ure  for  another  mine. 

Independently  of  the  question  as  to  what  ia 
the  nature  of  the  Indian  document,  it  could  of 
course,  according  to  the  general  rules  estab- 
lished by  all  European  soveraments  in  America, 
Dot  convey  any  title  of  itself.  { United  Slatmj. 
Clarke,  9  Pet..  168.) 

*2.  The  petition  to  Carondelet  alludes  [*&16 
to  the  Indian  cession  and  Dubuque's  wcwking 
of  the  miaes,  and  asks  only  to  be  confirmed  in 
the  peaceable  possesion  of  that  which  he  was 
in  possession  of  under  the  permission  <^  the 
Foxes,  which  is  appended  to  the  petition.  No 
quality  or  duration  of  estate  other  than  that 
contained  in  the  Indian  permission,  is  asked 
for.  Sensible  of  this,  the  petitioner  in  tliis  caae 
has  endeavored  to  eke  out  the  petition  hr  in- 
terpolation, and  to  supply  defects  by  parol  tes- 
timony, as  before  remuked. 

8.  In  Carondelet's  indorsement  of  the  pelitloa 
there  is  no  order  of  survey,  none  of  the  nsoal 
words  of  a  patent  or  complete  title,  no  Jtta- 
ence  to  the  authority  of  the  king,  no  grant  is 
his  royal  name.  It  is  unlike  the  complete  titk* 
usually  granted.  {UTuted  Statea  v.  iCra;.  7 
How.,  8S2.) 

To  a  complete  title,  to  a  full  properly  In  foe 
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under  the  Bpanbh  law,  a  survey,  a  formal  in- 
vestiture of  poBsesfrfon  by  the  proper  officer,  and 
a  Utie  thereupMi  in  form,  were  iodispeosable. 
TTntll  then  the  title  was  but  incipient,  inchoate, 
equitable  only,  not  full  and  complete. 

An  oxample  of  a  complete  Spanish  erant  is 
given  in  the  case  of  Menard's  Heir»  v.  Mauey, 
§How.,  298.  S14. 

The  difference  between  an  incomplete,  and  a 
full,  complete  title,  is  well  known.  To  the 
former  a  survey  Is  not  a  prerequisite;  a  descrip- 
tion reawnable  to  a  common  intent,  which  may 
be  thereafter  perfected  by  a  survey.  Is  sufH- 
cient  To  the  htter  alsurvey  and  a  formal  title 
thereupon,  duly  made  and  duly  recorded,  are  in- 
dispensable.  (O'/fiirov.  t7ni7«i  iStato,  15  Pet.. 
283.  3»8;  (Tatted  States  v.  Fbrbea,  IS  Pet.,  173. 
185;  Buyek  v.  United  State;  IS  Pet..  815; 
UnUed  States  v.  Miranda,  16  Pet..  1S9,  160; 
United  States  v.  I^neers'  Heira,  11  How.,  577; 
Heirs  ofVSemont  v.  United  States,  18  How.. 
266;  2  White's  Recopilacion,  338,  arts.  15.  16.) 

The  question  here  is  not  whether  Dubuque 
acquired  an  incipient  property,  an  equitable  ti- 
tle which  might  have  been  perfected  into  a 
complete  title,  by  a  surver  and  title  in  form 
tbereupoD,  but  whether  the  instniment,  pro- 
duced by  the  plaintiff,  is  of  itself  such  a  com- 
plete Spanish  grant  of  a  perfect  title  as  severed 
an  identical  tract  from  the  public  domain,  and 
conveyed  it  to  Dubuque,  so  that  nothing  passed 
to  the  United  States. 

Such  a  complete  conveyance,  such  s  perfect 
title,  the  pl^liff  has  alleged,  and  must  prove; 
such  only  can  sustain  bis  action;  an  Incipient 
intereat,  a  mere  equity  will  not  do. 

To  devest  the  soveretzn  of  his  public  domain 
and  convey  it  to  a  subject,  certainty,  identity, 
precise  locality  is  essential.  If  something  yet 
remains  to  be  done,  if  a  survey  be  yet  necessary 
to  ascertain  and  fix  the  identity  of  the  land,  the 
21 7*]  severance  is  not  'complete,  the  convey- 
veyance  is  not  perfect,  the  prince  Is  sot  denuded 
of  his  domain,  the  subject  is  not  completely  In- 
vested with  a  private  right;  the  prince  yet 
holds,  and  the  subject  must  look  to  the  prince 
to  do,  by  his  officers,  the  farther  acts  to  com- 
plete the  severance,  and  perfect  the  inchoate 
private  right  Into  a  complete  title. 

As  in  our  own  s;^tem  tsnd  titles  are  progres- 
sive from  an  incipient,  Inchoate  right,  to  a  per- 
fect title  by  patent,  as  when  the  purchaser  at 
public  sale  has  paid  the  price  and  obtained  the 
certificate  thereof  of  the  receiver  and  register, 
or  when  the  pre-emptioner  has  proved  bis  set- 
tlement, cultivation,  building  and  habitation, 
paid  the  price,  and  received  the  certificate  of 
the  register  and  receiver,  he  is  yet  invnted  only 
with  an  inchoate  title,  and  mnst  obtain  thereon 
an  affirmance  of  his  right  and  a  lAlent  In  due 
form  from  the  General  Land  Omce— so,  also, 
under  the  Spanish  dominion  of  Louisiana,  land 
titles  were  progressive  from  an  incipient,  incho- 
ate right,  from  a  petition  admitted  or  conceded, 
an  order  of  survey  to  fix  the  identity  of  the 
tract  of  land,  the  format  delivery  of  possession 
thereof,  the  return  of  the  proees  verbal  and  fig- 
urative plat,  up  to  the  approval  thereof  by  the 
governor,  or  the  intendant-generat,  and  the  is- 
sue of  the  title  in  form  thereupon. 

Upon  Dubuque's  petition  to  Carondetet  there 
was  no  order  of  survey,  no  survey,  no  sever- 
ance of  a  precise  quantity  by  defined  limits 
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from  the  public  domain.  Being  only  a  permis- 
sion to  work  the  mines  which  ne  had  opened, 
and  not  intended  as  a  grant  of  the  land  in  fee, 
the  prelimiDary  steps  necessary  to  obtain  such 
a  title  were  not  ordered  nor  taken. 

The  king,  the  government,  the  prince,  cannot 
be  disseised.  Therefore  a  former  delivery  of 
possession  by  a  competent  oflBcer  was  required 
by  the  taw  of  Sp^n. 

Until  a  subject  has  acquired  a  legal  private 
rif^t  to  the  land,  his  occupancy  b  not  a  dis- 
seTein  of  the  prince;  the  occupant  is  tenant  at 
will,  his  occupancy  is  not  adverse  but  In  subor- 
dination to  the  public  title  of  the  prince. 

7.  But  the  words  ' '  granted  as  asked  "  {fionee- 
dido  come  m  eolie^)  are  relied  upon. 

The  name  of  an  Instrument  does  not  change 
the  body  and  effect  of  the  writing,  no  more 
than  the  title  of  a  statute  can  change  the  pur- 
view and  Iwxiy  of  the  enactment.  (Bee  United 
States  V.  King,  7  How.,  883.) 

The  word  "granted,"  is  not  of  itself  sufB- 
cfent  to  make  a  complete  title  an  ownership  in 
fee.  It  may  include  a  mere  privilege  to  work 
the  mines,  or  a  tenancy  at  will,  or  an  estate  for 
a  term  of  years,  or  for  life,  or  an  estate  in  fee. 
just  as  the  words  with  which  it  is  connected 
will  authorize  according- to  the  "re-  [*318 
quirements  of  law.  "Granted,"  or  " grant," 
has  no  such  technical  meaning  and  effect  as  to 
convey  an  absolute  complete  title  in  fee.  It 
may  apply  to  a  personal  favor,  a  more  privi- 
lege, to  anything  which  is  solicited. 

'The  verHat  argument,  so  much  elaborated  by 
plaintiff's  counsel,  has  no  force. 

The  petition  prays  of  Caroudelet  "aeeorder." 
This  French  word  is  not  a  word  of  title.  It 
means  to  grant,  to  allow,  to  accord,  to  give,  to 
concede,  as  "  aceorder  une  grace,  "accorder  sa 
jUleen  mariage."  Fleming  and  Tibblts,  subvoe. 

The  iodorsement  of  Carondelet  is,  "eonee- 
Mdo;"  but  "  eoncedido  "  has  no  force  as  a  word 
of  title.  It  is  to  give,  grant,  bestow,  a  loan  or 
gift,  or  to  grant  or  admit  a  proposition.  (Salv&, 
Die.  Castel.  sub.  voe.) 

Even  in  English  the  word  "  granted"  has 
not  of  itself  any  Intrinsic  efBciency  to  make  a 
complete  title,  an  ownership  in  fee.  It  may  in- 
clude a  mere  privilege  to  work  the  mines;  or  a 
tenancy  at  will,  or  an  estate  for  a  term  of  years, 
or  for  life,  or  an  estate  in  fee,  ;ju8t  as  the  words 
with  which  it  is  connected  will  authorize,  ac- 
cording to  the  requirements  of  law.  "Granted  " 
or  "grant,"  has  no  such  technical  or  alt-euffi- 
dent  meaning  and  effect  as  to  convey  an  abso- 
lute, complete  title  in  fee.  It  may  apply  to  a 
personal  favor,  a  mere  privilege,  to  anything 
which  Is  Mltcited. 

In  the  seventh  section  of  the  Act  of  the  Sd  of 
March,  1807  (2  Stat,  at  Lar«.  by  Little  &  B., 
441),  we  have  the  words,  "That  the  tracts  of 
land  thus  granted  by  the  Commissioners. "  Here 
"granted  "  is  applied  to  the  certificates  of  the 
Commissioners.  But  such  granting  by  the  com- 
missioners did  not  invest  the  party  to  whom 
such  a  grant  was  made  with  a  complete  title, 
but  the  land  was  to  be  surveyed  aud  a  patent 
would  issue  thereupon  in  due  form  from  the 
General  Land  OfRce. 

So  when  Carondelet  indorsed  the  petition  of 
Dubuque,  even  if  it  had  contained  the  interpo- 
lated words,  "and  to  grant  him  the  full  pro- 
prietorship thereof,"  toe  petition  and  indorse- 
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rocDt,  "fn^nted  asasked."  would  have  amounted 
to  no  more  than  an  incipient,  imperfect  right, 
which  could  have  been  perfected  only  by  a  sur- 
vey officially  made  ana  relumed,  and  a  title 
in  form  issued  thereon  in  the  name  of  the  king. 

8.  The  great  question  in  the  case  is,  whether 
the  document,  on  which  the  plaintiff  relies,  is  a 
complete  legal  title  on  which  an  action  of  eject- 
ment can  be  sustained.  This  is  a  question,  first 
of  Spanish  law,  and  second  of  that  of  the  United 
States. 

O'Reilly,  under  whom  the  Spanish  power  in 
Louisiana,  after  the  cession  by  France  to  her 
was  secured  and  established,  made  regulations 
respecting  the  grant  of  lands  by  virtue  of  the 
219*]  powers  *given  to  him  by  (he  king. 
These  regulations  are  dated  at  New  Orleans, 
the  18th  of  February,  1770. 

The  13th  article  states  "  that  all  grants  stiall 
be  made  in  the  name  of  the  king  br  the  Gov- 
eroor  Oeneralof  the  province."  (2  White,  2S0.) 

By  a  communication  of  the  Marquis  de 
Grimaldi  to  Unzaga,  the  successor  of  O'Reilly, 
of  the  24th  of  August.  1770  (2  White,  460),  in 
which  he  slates  that  O'Reilly  hsd  recommended 
that  the  Governor  alone  should  be  authorized 
by  bis  Majesty  to  make  grants,  and  that  orders 
should  be  given  in  conformity  with  the  instruc- 
tions drawn  up  and  printed  in  the  distribution 
of  the  royal  lands,  he  says:  "The  king 
having  examined  these  dispositions  and  prop- 
positions  of  the  said  lieutenant-general,  ap- 
proves them,  and  also  that  it  should  be  you  and 
your  successors  in  that  government  only  who 
are  to  have  the  right  to  distribute  (reparhr)  the 
royal  lands,  conforming  In  all  poiote  as  long 
as  his  Majesty  does  not  otherwise  dispose,  to 
the  said  instruction,  the  date  of  which  is  Feb- 
ruary 18lh,  of  this  present  year."  This,  be  It 
observed,  is  the  date  of  O'Reilly's  regulations. 

The  formula  observed  by  the  Spanish  gov- 
ernors, in  making  complete  grants,  always 
stated  that  the^  were  made  in  the  name  of  the 
king,  and  in  virtue  of  the  authority  vested  in 
them  by  the  king. 

The  regulations  of  O'Reilly  were,  it  is  to  be 
observed,  to  be  the  land  law  of  Louisiana  until 
the  king  should  otherwise  dispose.  The  laws 
of  the  Indies  had  nothing  to  do  with  the  sub- 
ject. 

The  Council  of  the  Indies  approved  of  the 
TfgulaUons  of  O'Reilly.  (3  White.  468,  4«i4.) 
Unzaga  succeeded  O'Reilly;  Galvez  succeeded 
him,  1779;  Miro  succeeded  him.  1786:Caron- 
delet.  him,  1791 :  Gavoso,  bira.  1796,  who  made 
new  regulations  in  17W.  (2  White,  281.) 

It  was  during  Gayoso's  administrallon  that 
the  granting  of  lands  was  taken  away  from  the 
governor  and  vested  in  the  intendant,  at  the  in- 
stigation of  Morales,  who  became  vested  with 
power,  and  issued  his  regulations  in  1799. 

The  regulations  of  O'Reilly,  approved  as  they 
were  by  tlie  king,  were  the  regulations  In  force 
at  the  time  of  the  alleged  grant  by  Carondelet 
to  Dubuque. 

The  regulations  of  Rita,  made  long  after- 
wards, and  in  Florida,  have  nothing  to  [do]  with 
the  case. 

But  the  court  has  already  decided  that  an 
order  or  instrument,  like  that  in  the  present 
case,  "granted,"  &c.,  is  an  incomplete  title, 
and  not  a  perfect  grant. 

The  Act  of  1831.  with  respect  to  land  titles 
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in  Missouri,  It  will  be  remembered,  applies,  and 
^ives  the  court  jurisdiction  only  in  die  cases  of 
incomplete  titles. 

*Under  this  Act  a  petition  was  filed  [*1S20 
by  John  8mith,  T.,  cMming  a  tract  of  land 
under  a  petition  to  Carondelet,  at  the  bottom  of 
which  were  these  words;  "  New  Orleans.  10 
February,  1796,  Granted.  The  Baron  de  Ca- 
rondelet." 

The  court  acted  on  this  as  an  incomplete  title 
and  confirmed  it.  (Smith  t.  VhiM  Statea,  10 
Pet..  838.) 

So  it  was  held  in  the  case  of  Ths  F^orid^ 
Land  CoMt.  By  the  Act  of  1828  (4  Stat,  at 
Large,  385),  these  claimswere to  bead^udicated 
according  to  the  forms,  rules,  regulations,  con- 
ditions, restrictions  and  limitations  prescribed 
to  the  District  Judge,  forclftimants  in  the  State 
of  Missouri,  by  the  Aet  of  26th  May,  1824.  The 
Florida  courts  had,  therefore,  only  jjuriadictiOB 
in  the  cases  of  incomidete  titles.  In  the  case 
of  The  United  Stata  v.  Wiggins,  the  alleged 
grant  by  Governor  Estrada  was:  "The  tract 
which  toe  Interested  parly  solicits  is  granted  to 
her,  without  prejudice  to  a  third  partjr,  &c." 
The  court  took  jurisdiction  of  thisasan  incom- 
plete grant,  but  dismissed  the  petition  on  the 
merits.   (14  Pet.,  845.) 

These  cases  ^ow  that  the  word  "  granted  " 
does  not  make  a  complete  title,  and  is  not  used 
exclusively  In  relation  to  complete  titles  to  land. 

The  title  is  complete  or  incomplete  according 
to  the  body  of  the  writings,  whether  the  word 
"  granted  '  be  or  be  not  iwed. 

The  document  relied  Upon  by  the  plaintiff 
bears  no  resemblance  to  a  Spanish  complete 
title,  made  in  pursuance  of  the  Fegulationa  of 
O'Reilly,  approved  and  ordained  by  the  King 
as  irrevocable,  except  by  his  own  order.  (See 
the  letter  of  the  Marquis  of  Orimaldi  to  Unzaga, 
of  34th  August,  1770;  3  White's  JteeopHadotK 
p.  460.) 

It  was  only  a  permit  to  Dubuque  to  work  the 
mines,  tbat  he  might  avoid  a  violation  of  the 
law  of  Sp^n,  which  ordidned  that  no  miDe 
shall  be  worked  without  permission  fn»n  the 
crown.  (Rockwell  on  Spanish  Mines,  pp.  170. 
173,  ch.  6.) 

Being  but  a  concession  to  Jullen  Dubuque  to 
work  the  mines,  it  was  revocable  at  will,  and 
died  with  him  if  not  previously  revoked. 

Had  Carondelet  intended  to  grant  a  title  in 
fee  to  such  a  l>ody  of  land  and  the  mines,  be 
would  not  have  neglected  his  duty  so  far  «s  not 
even  to  have  preserved  the  evidence  thereof  In 
the  public  archives.  Neither  would  Dubuque 
have  neglected  the  matter  so  iraporiant  lo  tbe 
security  of  such  an  estate.  But  viewing  the  in- 
strument as  personal  permit  to  work  tbe  mioes. 
the  conduct  of  Canmdelet  and  Dubuque  is 
consistent  with  the  law. 

Mr.  JusHe*  Wayne  delivered  the  oftoion  of 
the  court: 

It  is  necessary  to  make  a  statement  of  the 
facts  of  the  case  *f rom  the  pleadings,  [*28 1 
in  order  that  the  opinion  which  we  sliall  give 
m^  be  fully  understood. 

It  Is  a  suit  for  the  recovery  of  land,  but  not 
according  to  the  form  of  ue  proceedings  in 
ejectment.  It  is  a  petition  according  to  tbe 
course  of  pleading  allowed  in  the  courts  at 
Iowa  (which  has  bem  adopted  by  the  Distri^ 
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Court  of  the  United  States),  setting  forth  in 
dptail  the  facts  upoo  which  'the  petitioner 
claims  the  ownership  of  the  land. 

The  petitioner,  Henry  Chouteau,  states  that 
be  is  tlM  owner  of  several  tracts  of  land,  and  that 
they  are  wmngfully  wilbheid  from  him  by  the 
defendant,  Patrick  Hotony.  Itia  adnittled  that 
Holony  purchased  the  lands  from  the  United 
States,  and  that  he  has  a  patent  for  them.  But 
th«  validity  of  the  patent  is  denied,  upon  the 
ground  thnt  the  land  had  been  granted  to 
Julien  Dubuque  by  the  authorities  of  Spain, 
before  Louisiana  had  been  transferred  by  France 
to  the  United  States. 

Dubuque's  claim  is  said,  by  the  petitioner,  to 
be  a  purchase  from  the  Fox  Indians  of  a  large 
tract  of  land  situated  in  wlut  is  now  the  Du- 
buque Land  District. 

It  is  described  as  borderingon  the  Mississippi 
River,  extending  from  the  Little  Maliolieia 
River  to  the  mouth  of  the  Mesquabysoenque 
Creek,  now  called  T6)e  des  Morts.  The  pur- 
chase, it  is  said,  was  made  at  Prairie  du  Chlen, 
from  the  chiefs  of  the  Fox  Indians,  on  the  Sad 
September,  1786.  In  proof  of  it,  an  instrument 
in  writing,  in  French,  is  produced,  with  a  trans- 
lation into  English. 

It  is  further  stated  that  Dubuque  p^d  the 
Indians  for  the  lands  in  goods  when  the  writ- 
ing was  executed.  The  petitioner  than  slates, 
that  the  chiefs  of  the  Fox  Indiana,  a  few  days 
afterwards,  assented  to  the  erection  of  monu- 
ments, and  that  they  were  erecteti  at  thf-  mouths 
of  the  rivers  Just  mentioned,  as  evidence  of  the 
upper  and  lower  boundaries  of  the  tract  of  land. 

It  Is  also  s^d  that  Dubuque  occupied  the 
land  from  the  lime  it  was  sold  to  him;  that  he 
made  improvements  on  it.  cleared  an  extensive 
farm,  constructed  upon  it  houses  and  a  horse- 
rolll;  that  he  cultivated  the  farm  snd  dug  lead 
ore  from  the  land,  which  he  smelted  in  a  fur 
nrnce  constructed  for  that  purpose.  This  land 
was  in  the  Spanish  Province  of  Louisiana; 
Dubtuiue  resided  on  this  land  from  1788  to  his 
death  In  1810.  Upon  bis  first  settlfment  there, 
be  employed  ten  white  men  as  laborers,  who 
removed  from  Prairie  du  Chien  to  enter  hix 
service:  that  the  wliite  iuhabilants  who  resided 
on  the  land  were  almost  entirely  persons  who 
bad  been  inbabitania  of  Pniirie  du  Chien  bo 
fore  Dubuque  made  his  sett)en>ent,  and  that 
other  persons  from  that  town  entered  into  bis 
aerviro  in  tbe  interval  between  the  date  of  his 
contract  with  the  Indians  and  the  time  when 
2i22*J  be  applied  *to  tbe  Oovernor  of  Louisi- 
ana, tlie  Baron  de  Carondelel,  fortheconSnna- 
tion  of  the  sale  of  the  Indians  to  him.  It  also 
appears  that  Dubuque,  from  the  time  he  made 
hia  aetllement  until  the  Province  of  Louisiana 
waa  transferred  lo  the  United  States,  did  not 
permit  anyone  to  carry  on  business  on  the  land 
without  having  Unt  obtained  his  consent,  and 
that  he  drove  forcibly  from  it  a  person  named 
Oudrien,  who  came  there  with  goods  to  trade. 

It  seems,  loo,  that  Dubuque  was  a  roan  of 
enterprise;  that,  during  his  residence  upon  this 
land,  he  exercised  great  influence  over  the  In- 
dians on  both  sides  of  the  Mississippi  River; 
and  that  the  Winoebagoes  on  tbe  east  of  it.  and 
tbe  r'oxes  on  the  west  of  it,  were  in  tbe  habit 
of  consulting  with  him  upon  Uielr  more  im- 
portant concerns. 

It  will  be  remembered  that  Dubuque's  eettle- 
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ment  on  the  land  began  with  the  date  of  his 
,  bargain  with  the  Fox  Indians,  which  was  the 
S2dof  September,  1788.  Eight  years  afterwards, 
or  to  be  precise,  on  the  Vid  of  October,  17M, 
Dubuque  presented  to  the  Baron  de  Carondelet, 
at  tbe  City  of  New  Orleans,  bis  petition  for  a 

grant  to  him  of  the  land  which  he  alleges  be 
ought  from  the  Fox  Indians,  by  bis  contract 
with  them  of  the  ^ad  of  September,  1788.  and 
their  subsequent  assent  to  the  erection  of  the 
monuments  upon  the  JIakokela  and  Tdte  des 
Morts,  as  designations  of  tbe  boundary  of  the 
land  on  the  Mississippi  River.  The  governor 
referred  his  petition  to  Andrew  Todd,  ao  In- 
dian trader,  who  had  received  a  license  for  the 
monopoly  of  that  trade,  for  Todd  lo  give  to 
him  informalion  of  the  nature  of  Dubuque's 
demand.  Todd  replied,  that  he  had  acted  up- 
on the  reference  of  the  memorial,  saying,  that 
as  to  the  land  for  which  he  asked,  nolhmg  oc- 
curred to  him  why  it  should  not  be  granted,  if 
you  deem  it  advisable  to  do  so;  with  the  con- 
dition, nevertheless,  that  Dubuque  should  ob- 
serve his  Majesty's  provisions  relating  to  the 
trade  with  the  Indians,  and  that  he  should  be 
absolutely  prohibited  from  doing  so  unless  he 
shall  have  Todd's  consent  in  writing. 

Upon  this  answer  of  Todd,  Oovernor  Caron- 
delet  makes  this  order;  Granted  as  asked.under 
the  restrictions  expressed  in  the  information 
given  by  the  merchant,  Andrew  Todd. 

The  contract  the  Indians.  Dubuque's  peti- 
tion to  the  governor,  the  reference  of  it  to  Todd, 
Todd's  return  of  it  with  his  written  opinion, 
and  the  governor's  final  order,  are  here  annexed. 

The  exhibit  referred  to  in  the  petition,  and 
filed  therewith,  and  marked  A,  Is  in  the  words 
and  figures  following,  to  wit: 
Exhibit  A. — OonveyaTitefrom  Pbxet  to  Dvbugus. 

Copie  de  consell  tenu  par  Messrs.  les  RenardiL 
c'est  a  dire,  le  *chef  et  le  brave  de  cinque  [*SS23 
villages  avec  rapprobation  du  reste  de  leur  Kens, 
expliquS  par  Mr.  Quinantotaye,  depute  par 
eux,  en  Icur  presence  et  en  la  n'otre,  nous  sous- 
sign£a.  s^avior,  que  les  Renards  permette  & 
.lulien  Duhuc,  appelld  par  eux  la  petit  nuit,  de 
travalller  ^  la  mine  Jusqu'A  qui  lui  plidra.  des 
s'en  retirer  tans  lul  specifier  aucun  terme;  de 
plus,  qu'il  lui  vende  et  abandonne  tout  la  cdll 
et  contenu  de  la  mine  trouve  parle  femme  Peoata, 
que  sans  qu'aucuos  blanc  oi  ^auvages.  oi  puis- 
sent  pretendresansteconsentment  du  Sr.  Julien 
Dubuc;  et  si  en  caa  ne  trouve  rieo  dedans,  11 
sera  metre  de  cberche  oil  bon  lui  semblera,  et 
de  travidller  tranquilleroent,  sans  q'aux  qu'uu 
ne  puisse  le  nuire,  nl  portez  aucune  prejudice 
dans  ses  traveaux ;  ainsi  nous,  chef  et  brave, 
par  la  vole  de  tons  nos  villages,  nous  sommes 
convenu  avec  Julien  Dubuque,  lui  vendant  et 
livrant  de  ce  jourd'huicomme  il  est  mentonneS 
ci-dessus.  en  presence  de  Fraaqois  qui  nous  at- 
tende,  qui  sont  les  temolos  de  cette  pi^,  ft  la 
Prairie  du  Chien,  en  plein  consell  Ie23  7br., 
1788.  Blomdbau, 

BK 

Ala  X  Acsnn, 
martiue. 

M  AlTTAQm. 
Bazil  X  Tbscn,  temoin, 
marque, 
tuarque 

Blokdbao  X  DR  Qdibnbau, 

tobayue. 
JosEPB  FoNnaKT,  temdn. 
U  •!« 
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The  exhibit  referred  to  in  the  petit  ion,  and 
filed  therewith,  and  marked  B,  ia  in  the  words 
and  figures  following,  to  wit: 

ExhOit  B.—A  Trandatum  of  A. 

Copy  of  the  council  held  by  the  Pux«s,  that 
Is  to  say,  of  the  branch  of  fire  villages,  wilh 
the  iipprobation  of  tbe  rest  of  their  people,  ex- 
plained by  Mr.  QiiiDantotaye,  deputed  by  tbem 
in  their  presence,  and  in  the  prewnce  of  us. 
tbe  undersigned,  that  is  to  say,  the  Foxes  |>cr- 
mit  Mr.  Julien  Dubuque,  called  by  them  the 
Litile  Cloud,  to  work  at  the  mine  as  long  as  he 
shall  please,  and  to  withdraw  from  it,  without 
specifying  any  term  to  him;  moreorer,  that 
they  sell  and  abandon  to  him  all  the  coast  and 
tbe  contents  of  the  mine  discovered  by  tbe 
wife  of  Peosta,  so  that  no  white  man  or  Indian 
shall  make  any  pretension  to  it  without  tbe  con- 
sent of  Mr.  Julien  Dubuque;  and  in  case  he 
shall  find  nothing  within,  he  shall  be  free  to 
search  wherever  he  may  think  proper  to  do  so, 
and  to  work  peaceably  without  any  one  hurt- 
ing bim,  or  doing  him  any  prejudice  In  his 
224*J  labors.  *Thus  we.  chief  and  braves, 
by  the  voice  of  all  our  villages,  have  agreed 
with  Julien  Dubuque,  selling  and  delivering  to 
him  this  day,  as  above  mentioned,  in  presence 
of  the  Frenchmen  who  attend  us,  who  are  wit- 
nesses to  this  writing. 

At  the  Prairie  du  Chien,  In  full  council,  the 
23d  of  Sepember,  17s8. 

Blonde  AD, 

Ala  Austin,  his  x  mark, 

AUTAQUK. 

Bazil  Terbn.  his  z  mark, 
marque 

Blondbau  db  X  QcriBKBAU,  V  Witnesses, 
tobague. 

JOBBPH  FOMTIONT. 

The  exhibit  referred  to  in  tbe  ptition,  and 
filed  therewith,  and  marked  H  H.,  is  in  the 
words  and  figures  following,  to  wit : 

SxhOU  H.  n—PUition  of  Dubue  to  Caron 
delet,  (fee. 

A  son  excellence  le  Baron  db  Cabondelais: 
Le  ires  humble  suplycnt  de  volri-s  excellence, 
nomm€  Julien  Dubuque,  aiant  faites  une  ab- 
bitation  sur  les  frontier  de  votres  gouvcrne- 
ments,  au  millieux  do  peuples  sauvagcs.  qu'il 
sont  les  fibiteurs  du  pays  a  acbetee  une  partye 
de  lerre  de  ces  indients  avcct  les  mines  qu'il 
quontient,  et  par  sa  parsaverances  a  surmonter 
tons  les  optacles  tous  contenzes  que  dens^'ren- 
zes  est  parvenue  approi  bien  de  travcnces  &  6tre 
paysibles  possesseurea  d'uiies  partye  de  terre  sur 
fa  rives  occidentalle  du  MiseiHsypi,  A  qull  il  a 
donnle  le  nom  de  mines  d'Espagnes.  en  memoir 
du  gouvemeroenls  aqui  11  appartenais.  Comme 
le  licux  de  r|ibitafion  n'est  au'un  point,  et  les 
difcrentes  mines  qu'il  iravailles  sont  et  parts  et 
ft  plus  de  trois  lieux  de  distences  les  unes  des 
autres,  le  tr^  bumbles  supplyant  prit  votres 
excellences  de  vouilloir  bient  lui  accorder  la 
payfcibles  possessions  des  mines  et  des  terres, 
qui  ui  A  dire,  dqrals  les  cautes  d'eau  aux  de  la. 
pcliics  rivier  Maquanquitois  jusque  au  quantes 
(ie  Mesquabysnanques.  ce  qu  il  formes  environt 
sept  lieux  sur  la  rives  occidentalle  du  Missis- 
Kiopye,  sur  troiti  lieux  de  profondeure,  que  le 
treH  bumbles  supliant  aneei^  esperer  que  vos 
boiilee  vousdrats  bien  lui  accorder  sa  demandes 
el  pnt  seltes  mfime  bonti  qu'il  fidt  le  bonneur  de 
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tous  de  sugaits,  de  me  pardonner  mon  stille.  et 
de  vousloir  bient  aprouver  la  pure  amplldlee 
de  mon  coiur  au  defauz  de  mon  ellnquences. 
Je  prie  de  ciel  de  tous  mon  pouvotr  possibles 
qu'il  vous  conserves  et  qu'il  voua  comW^  de 
tous  ses  bientfait;  et  je  suit  et  seres  toules  ma 
vie,  de  votres  exccllencra  le  tr^  bumbles  et 
tr^  nuxbeissents,  et  trfis  soumis  scrvittenr. 

J.  Ddbdquk. 
*Order  to  Todd.  [•225 
NOEVA  Oni-BANB.  22  de  October  de  1796. 
Informe  el  comcrciante  On.  Andres  Todd, 
sobre  la  naturaleza  de  esta  demanda: 

El  Bakok  db  Carondblkt. 
li\foTmation  of  Todd. 
8'OR  Gob'or:  Compliendo  con  el  superior 
decreto  de  V.  S.  en  que  me  manda  informar 
sobre  la  solicitud  del  individuo  interesado  en 
el  antecendente  memorial,  debo  decir,  quo  en 
quanto  k  la  tierra  que  pide,  nada  se  me  olrece. 
en  que  V.  8.  se  la  conceda,  si  lo  hHlla  por  con- 
veniente,  con  la  condlcion  sin  emlmrgo  de  ob- 
servara  el  concesionario  lo  prevenido  por  S.  H. 
acerca  de  la  treta  con  toB  Indios,  y  que  esta  m 
le  probibimabsolutamentefimenosquenotenga 
mi  consentimiento  por  esrrito. 
Na.  Orleans.  29  dc  Octubre  de  1796. 

Akdbks  Todd. 
Order  of  Canmdelet  to  DvMu. 
NxiBTA  Oreans,  de  Notiembre  de  1796. 
Concedido  como  se  solicits  baxo  la^  resiric 
clones  que  el  comerciante  Dn.  Andrea  Todd 
expreea  en  su  informe. 

El  Baron  de  Carondelet. 
Certifieate  that     Hit  a  true  copy  of  tAeoriffinal 
paper  vnthdraan  by  ptatatiff  by  leate  of 
Court. 

The  foregoing  two  pages  have  been  prepared 
by  me  in  pursuance  of  an  order  of  court  to  that 
effect,  and  is  a  true  copy  of  Dubuque's  peti- 
tion, the  interlocutory  orders  of  tbe  Baron  de 
Carondelet  and  Andrew  Todd,  and  the  final 
order  of  the  Baron  de  Carondelet. 

Witness  my  hand,  this  9th  January,  1852. 

T.  8.  Parvin.  Clerk. 

The  exhibit  referred  to  in  the  petition,  sod 
filed  therewith,  and  marked  C,  is  in  the  figures 
and  words  following,  to  wit: 

Tramlation  of  H  H. 

To  his  excellency,  theBABON  de  Carokdeuct: 
Your  excellency's  very  humble  petitions, 
named  Julien  Dubuque,  havini;  made  a  settle- 
ment on  the  f  runtiert>  of  your  government,  in 
the  midst  of  the  Indian  nstions,  wtio  are  tbe 
inhabitants  of  the  country,  has  bought  a  tract 
of  land  from  these  Indians,  with  the  mines  il 
contains,  and  by  his  perseverance  has  surmount- 
ed all  the  obstacles,  as  expensive  aa  they  were 
dangerous,  and  after  many  voyages,  has  come 
to  be  the  peaceable  possessor  of  a  tract  of  land 
on  the  western  bank  of  the  Missisf^ippi,  to 
which  [iracl]  he  has  given  the  name  of  the 
•"Mines  of  Spain,"  in  memory  of  the  [*Sao 
government  lo  which  he  belonged.  As  the 
place  of  settlement  is  but  a  point,  and  the 
different  mines  which  he  works  are  apart,  and 
at  a  distance  of  more  than  three  leagues  from 
each  other  the  very  humble  petitioner  pray* 
vour  Excellency  to  liave  the  goodness  lo  assure 
Lim  the  quiet  enjoyment  of  the  mines  and 
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lanitfl,  that  in  to  say,  frnm  the  margin  of  the 
waters  or  the  little  river  MaquAnqultois  to  the 
roarj^n  of  the  Met«)iiabysnonque«,  which  fnrmft 
about  seven  leagues  on  the  west  b^k  of  tiie 
HixHtssippi,  by  three  leagues  iu  deplli.  and  to 
grant  him  the  full  propriutonihip  '  thereof, 
which  the  very  humble  iwlilioiicr  ventures  to 
hope  that  your  gnodness  will  be  plvased  to 
grant  him  his  request.  1  beseecli  that  Bame 
gooilaeBB  which  makes  the .  happinesti  of  ho 
many  Bubjccts,  to  pardon  me  my  style,  and  l>e 
plea^d  to  accept  the  pure  simplicity  of  my 
bnirt  in  default  of  my  eloqueow.  I  pray 
Heaven,  with  all  my  power,  that  it  preserve 
you.  and  that  it  load  you  with  all  its  benedts; 
and  I  am  and  ahall  be  all  my  life,  your  Excel 
lencj's  very  humble,  and  very  obedient,  and 
very  nibmiHsive  servant.         J.  Dubcquk. 

New  Orleans,  October  32, 17flfl. 

Let  information  be  given  by  the  merchant, 
Don  Andrew  Todd,  on  the  uature  of  this  de- 
mand. The  Bakon  db  Cakonuklst. 

SkSok  Ck)VEHNOK:  Id  compliance  with  your 
anperlor  order,  in  which  you  command  me  to 
give  information  on  the  Bolicitaiion  of  the  in- 
aividiial  iniereHled  In  the  foregoing  memoriiil, 
I  have  to  say,  that  as  to  the  land  for  which  be 
asks,  nothing  occurs  to  me  why  it  should  not  be 
granted,  if  you  deem  it  advisable  to  do  so; 
with  the  condition,  nevertheless,  that  the 
grantee  shall  observe  the  provisions  of  his 
Majesty  relating  the  to  trade  with  the  In- 
dians; and  that  this  be  absolutely  prohibited  to 
him,  unless  be  shall  have  my  consent  in  writ- 
ing. Anurkw  Tudd. 

New  Orleans,  October  29. 17»6. 

Nhw  Orlkaks.  November  10,  1796. 

Granted  as  asked,  under  the  restrictions  ex- 
pronsed  in  the  infonuHtioo  given  by  the  mer- 
chant, Don  Andrew  Todd. 

Thb  Baron  db  Carondelet. 

The  defendant  in  this  suit  demurred,  and  for 
canoes  of  demurrer  says: 

1.  Admitting  all  the  facts  of  the  petition  to 
be  true,  the  plaintiff  is  not  entitlcil  to  recover. 
227*]  *2.  As  it  appears  by  the  exhibits  to 
the  petition  that  the  plaintiff  claims  under  an 
unconfirmed  Spanish  title,  he  has  no  standing 
ing  in  a  court  of  law. 

3.  That  it  appears,  from  the  pWntiff's  own 
showing,  that  he  rests  his  title  upon  an  incom 

f>leie  Spanish  grant,  and  ttiat  the  defendant  Is 
D  posseailon  under  a  complete  title  from  the 
United  States. 

It  appears,  then,  that  the  petitioner  claims 
under  the  Indian  instrument  of  writing,  termed 
liy  liim  a  sale,  and  in  virtue  of  a  contlrmation 
of  it  into  a  grant  by  the  Governor  of  Louisiana, 
the  Baron  de  Carondelet.  dated  the  lOlh  No 
v«mber,  1796.  We  shall  constider  the  case,  as 
it  was  argued  by  all  of  the  counsel,  as  present- 
inir  bat  one  question. 

Was  the  grant  which  the  Baron  de  Caron 
delet  made  to  Julien  Dubuque,  a  complete 
title,  making  the  land  private  properly,  and 
therefore  excepted  from  what  was  conveyed  to 
the  United  States  by  the  Treaty  of  Paris  of 
the  30th  April,  18087 

Our  inquiry  begins  with  the  examination  of 

1.— **Peaoeable  poasesslon"  Is  the  proper  trans- 
lation of  tbe  orlKoal. 
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that  paper  introduced  by  the  petitioner  as  tbe 
Indiiin  contract  of  sale  to  Dubuque. 

After  reciting  that  the  paper  in  a  copy  of  tbe 
council  held  by  the  Foxes  and  the  braves  of 
tbe  five  villages,  Aith  the  approbation  of  the 
rest  of  their  people,  these  words  are  found  hi 
that  paper;  "The  Foxes  pertnil  Mr.  Julien 
Dubuque,  called  by  them  the  Little  Cloud,  to 
work  at  the  mine  as  long  he  shall  please,  and 
to  withdraw  from  it  without  specifying  any 
time  to  him;  moreover,  that  they  sell  and 
abandon  to  him  all  of  the  coast  or  bills  and 
contents  of  the  mine  dlivovered  by  the  wife  of 
P«osta,  so  that  no  white  man  or  Indian  sbail 
make  any  pretension  to  it  without  the  consent 
of  Mr.  Julien  Dubuque;  and  in  case  he  shall 
find  nothing  within,  he  shall  be  free  to  search 
wherever  be  may  think  proper  to  do  so,  and 
to  work  peaceably,  without  anyone  hurting 
him  or  doing  any  prejudice  in  bis  labors. 
From  these  terms  it  is  plain  that  Dubuque 
was  treating  with  the  Indian  council  for  a 
mine,  the  mine  of  Peosta,  with  all  the  coast 
or  hill,  and  the  contents  of  that  mine,  with  the 
privilege  to  open  other  mines,  protected  in  do- 
ing so  from  all  interferences  in  the  event  that 
he  should  not  find  ore  in  the  Peosta  mine.  The 
words,  that  they  sell  and  abandon  to  him  all  the 
coast  and  the  contents  of  the  mine  discovered 
by  the  wife  of  Peosta,  are  the  only  words  from 
which  it  can  be  implied  that  they  were  selling 
land.  Admitting  that  the^  do  so,  the  words, 
"all  the  coast  "of  the  mine  of  Peosta  cannot 
be  enlarged  to  mean  more  than  the  land  which 
covered  its  ramifications  and  the  land  contig- 
uous to  them,  which  was  necesoary  for  the  op- 
erations of  the  miners  and  for  their  support. 
We  say  so  because  such  were  *the  allow-  [*228 
ances  under  the  mining  ordinances  of  Spain. 
We  shall  see  hereafter  how  that  was  deter- 
mined by  the  Spanish  ordinances  regulating 
the  mines.  But  to  make  it  more  certain  thai 
the  Indians  meant  to  sell  a  mine,  and  that  Du- 
buque was  bargaining  for  a  mine,  the  contract 
of  sale  conveying  it  to  blm.  with  the  extended 
privilege  to  open  other  mines  if  that  bought 
should  turn  out  to  be  deficient  in  ore,  the  coun- 
cil conclude  their  paperthus:  "  We,  (be  chiefs 
and  braves,  by  the  voice  of  all  of  our  villages, 
have  agreed  with  Julien  Dubuque,  selling  and 
delivering  to  him  this  day,  as  above  mentioned, 
in  the  prence  of  the  Frenchmen  who  attend  us, 
who  are  witnesses  of  this  writing."  There  are 
no  words  in  this  paper,  except  the  words  "alt 
the  coast "  of  the  mine  of  Peosta,  conveying 
any  other  land,  either  as  to  locality,  quantity, 
or  boundary.  When  it  is  remembered,  too, 
that  this  paper  or  contract  was  written  by 
Frenchmen,  and. that  one  of  them  explained  to 
the  Indians  what  it  meant  or  what  tbe  paper 
contained,  and  that  it  was  witnessed  by  other 
Frenchmen,  some  of  whom  could  read  and 
write,  it  is  bard  for  us  to  suppose  that  they 
meant  by  il  to  convey  to  Dubuque  the  targe 
tract  of  land  which  he  afterwards  claimed,  or 
that  they  did  not  honestly,  fairly  and  fully 
write  only  that  which  the  Indians  meant  to  do. 
At  all  events,  if  the  words  of  tbe  paper  are 
doubtful  as  to  what  the  Indians  meant  to  sell, 
as  the  copy  of  the  council  is  written  in  a  lan- 
guage which  they  could  neither  read  nor  fully 
un^rstand,  it  will  be  but  right  to  hold  it  as  ait 
I  uncertainty,  and  not  to  pennit  their  bargainee. 
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Pubuque,  or  hin  alienees,  to  give  it  a  fixed 
ineftning  in  their  own  favor. 

But  let  it  be  admitted  that  the  words  of  tbe 
copy  of  thU  Indian  couodl  are  obrcure  and 
ambiguous,  bo  as  to  express  its  meaaiog  imper- 
fectly, and  tbat  a  resort  mar  be  made  to  exte- 
rior circumstan^  connected  with  the  tran^&c 
tion  to  ascertain  Its  intention.  Theie  are  no 
sucb  proofs  in  th<^  case — nothing  of  the  Itind 
to  guide  us  to  a  different  conclusion  than  that 
which  the  paper  expresses.  Dubuque,  the  in- 
terested party,  Is  made  to  tm,  in  the  plaintiff's 
petition,  that  a  few  days  after  the  Indian  Mle 
was  executed,  the  chiei.  In  the  presence  of  Du- 
buque, assented  to  the  erection  of  monuments 
at  the  mouth  of  the  Llltle  Makoketa,  and  at 
the  mouth  of  the  Tfite  des  Morts.  as  evidence 
that  the  former  was  the  upper,  and  the  lalter 
Ihe  lower  end  of  the  Mississippi  boundary  line 
of  the  large  tract,  and  that  the  monuments 
were  actually  erected.  With  the  exception  of 
Ihf*  erected  monuments,  the  same  is  repealed  in 
Dubuque's  memorial  to  Governor  Carondelet 
for  a  grant;  but  with  this  remarkable  addition 
for  the  Brst  time,  that  the  tract  from  the  points 
□KDlioncd  on  the  river  was  to  a  depth  of  three 
lentrties.  This  depth  Is  not  in  the  copy  of  the 
220*]  Indian  couacll.  It  was  not  "siipulated 
for  by  Dubuque,  nor  in  any  way  mentioned  by 
or  to  the  chiefs  when  they  assented  to  the  erec- 
tion of  monuments.  It  will  be  seen  at  once 
that  it  was  necessary  for  him  to  give  depth  to 
the  tract  when  he  applied  to  the  governor  for  a 
grant.  In  order  to  give  certainty  to  his  previous 
declaration  that  he  bad  bought  the  land  from 
the  iDdiaoB.  Wilhout  having  a  given  depth, 
the  tract  could  not  have  been  surveyed  as  to 
quantity  or  boundaries.  On  that  account  it 
would,  under  itie  Spanish  law.  as  well  as  our 
own.  have  been  voia  for  its  uncertainty.  In- 
deed, we  cannot  think  otherwise  than  that  the 
statement  in  llie  petition  in  this  case  is  contra- 
dictory to  Dubuque's  petition  for  a  grant  of  the 
land,  and  that  the  first  must  be  taken  as  the 
fullest  extent  of  any  arrangement  between  Du- 
Dubuque  and  the  Indians  subsequent  (o  their 
sale  to  him  of  the  Peosia  mine,  with  a  privile^ 
to  search  elsewhere  if  that  mine  shoukt  fait. 
The  erection  of  monuments  within  certain  dis- 
tances upon  the  river  was  conB{»tent  with  the 
privelege  to  search  for  other  mines.  In  the 
absence  of  all  words  from  which  It  can  be  in- 
ferred that  a  sale  of  land  was  meant,  the  mon- 
uments, as  points  mentioned  on  the  river,  can 
have  no  other  reference  than  to  the  privilege  to 
search  for  mines.  This,  in  our  view,  is  the 
sound  Interpretation  of  the  Indian  contract, 
and  the  statement  made  of  it  in  the  petition  in 
this  suit. 

It  would  certainly  be  a  novelty,  even  In  the 
looseness  with  which  grants  of  land  were  made 
in  Lonisiana,  if  a  grantee,  or  one  claiming 
under  him,  was  permitted  by  his  own  declara- 
tion to  amend  and  enlarge  a  specification  de- 
fective in  the  particulars  of  quantity  and  boun- 
daries. 

Our  ioter{HVtalion  of  the  paper  given  by  the 
Fox  Indians  to  Dubuque,  will  be  much  strength- 
ened, if  it  needs  It,  by  a  brief  statement  of 
what  were  the  rights  of  the  Indlaoa  in  those 
lands  and  to  the  mines. 

Spain,  at  alt  times,  or  from  a  very  early  date, 
acknowledged  the  Indians'  right  of  occupancy 
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In  these  lands,  but  at  no  time  were  they  per- 
mitted to  sell  them  without  the  consent  of  the 
king.  That  was  given  either  directly  ondo- 
the  king's  slgn-maoufil.  or  by  confiimaiioD  of 
the  governors  representing  him.  As  to  the 
mines,  whether  they  were  on  public  or  private 
lands,  and  whether  they  were  of  the  preciow 
or  baser  orra,  they  formed  a  part  of  what  was 
termed  the  royal  patrimony.  They  were  r^- 
ulated  and  worked  by  ordinances  from  the 
king.  These  <ffdlDanees  were  verv  many,  dif 
fering  and  contradictory.  It  Is  very  difficult, 
though  aided  by  the  best  commentaries  upon 
them,  to  determine  In  all  instances  how  far  the 
older  ordinances  were  repealed  by  these  sul»- 
Bi>quenity  made,  or  how  much  of  both  of  them 
remained  in  force.  As  to  the  rights  of  the 
crown,  however.  *ihere  can  be  no  un-  [*230 
certainty.  By  the  law  of  the  Partida.  law  5,  Utte 
15,  Partida  2.  Rock..  IM,  the  properly  of  the 
mines  was  so  vested  In  the  king  thai  tbey  were 
held  not  to  pass  In  a  grant  of  the  land,  al- 
though cot  excepted  out  of  the  grant:  and 
though  Included  in  It,  the  grant  was  valid  aslo 
them  only  during  the  life  of  the  king  wito 
made  it,  and  required  oonflrmaUon  by  his  suc- 
cessors. 

The  law  11,  title  28.  Partida,  8: 
"  The  returns  from  the  pent,  saltworks,  flsh 
cries,  and  Iron-works,  and  from  the  other 
metals,  belong  to  the  emperors  and  kings,  and 
all  those  things  were  granted  to  them  tlul  tbey 
might  have  wherewith  an  bonoratile  est^Udi- 
ment  to  defend  their  lands  aud  kingdoms,  atid  I 
to  carry  on  war  against  the  enemies  of  the  | 
faith,  and  that  tbey  might  have  no  need  to  hiad 
their  people  with  great  or  grievous  burdens." 
(Itock.  126.)   Rockwell  also  says,  by  the  Is* 
8,  title  1,  book  6,  of  ttie  Ordenamtento.  Stat  , 
(we  have  not  seen  the  original),  copied  in  law  I 
2.  title  13.  book  6,  Collection  of  Castile,  that 
all  mines  of  gold,  silver,  or  any  other  meial  <{ 
whatsoever,  aid  the  produce  of  the  same,  wen 
declared  to  be  Ihe  property  of  the  crown,  and 
no  one  was  to  presume  tu  work  them  except 
under  some  cspecinl  license  or  grant  previously 
obtained,  or  unless  authorizfd  by  immemorial 
prescription.   This  rule  was  afterwards  moder 
ated  by  law  1.  title  18.  book  6,  Collection  of 
Castile.  BO  far  as  to  permit  any  person  to  dig  or 
work  mines  in  his  own  land  or  inheritance,  or 
with  the  purmission  of  the  proprietor  in  thai  of 
any  other  individual:  the  miner  retafalog  for 
himself,  after  deducting  expenses,  one  third  of 
the  produce,  rendering  the  other  two  thirds  to 
the  king.    (Rock.,  136.)   Subsequently  die 
proBticss  return  of  the  mines  in  the  Spanisli 
dominions  induced  Philip  II.,  acting  with  the 
council  and  chief  accountants  of  Ihe  mines,  to 
reserve  all  grants  which  had  been  made  <rf 
them,  whether  they  were  In  private  or  in  pub 
lie  ground.   The  object  of  this  proceeding  wai  I 
to  throw  open  to  all  nf  his  subjects  the  ri^t  to  | 
search  for  mines  both  in  public  and  private 
grounds,  giving  to  the  owner  of  ibe  Isller  s 
compensation  for  damages  and  a  third  part  of 
the  produce.   (Law  4,  title  18.  book  6.  Collic- 
tlon  of  Castile,  Rock.,  126.)  By  m  seoind  ordi- 
nance of  Philip,  all  persons,  natives  tad  for- 
eigners, were  permitted  to  search  for  mloot. 
It  was  declared  ttiat  the  finders  of  them  should 
have  a  right  of  possession  and  properly  to  them, 
with  a  right  to  dispose  of  them  as  of"^ anything 
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of  their  owa,  provided  they  complied  with  the 
rulu  of  the  ordioaoce,  ana  paid  to  the  crown 
the  aetgDorage  required.  These  privDpges  were 
mftenrardi  exteDded  to  the  Indiana  bv  name, 
as  may  seen  by  law  1.  title  10,  book  4,  Col- 
lection of  the  Tndiea.  (Rock.,  13&-887.)  Such 
23 1*]  were  *lhe  regulations  of  Spain  in  re- 
■pent  to  the  rights  of  the  Indians  in  landa  and 
mines  before  Louisiana  became  a  part  of  her 
domiaioDS,  from  the  cession  of  it  by  France  tn 
176:{. 

What  were  the  regulations  of  France  In  re* 

Kpect  to  mines  Id  her  colonies,  we  need  not  in- 
quire into,  as  the  transaciion  we  have  before  us 
happened  after  France  had  parted  with  the 
province,  and  after  Spain  had  legislated  new 
ordinances  upon  the  subject  of  mines,  which 
were  applicable  to  all  of  her  dominions,  as  well 
those  iu  North  as  in  South  America.  We  mean 
the  ordloances  entered  In  the  General  Land 
Office  of  the  Indies,  at  Madrid,  the  asth  of 
May.  1788.  In  chapter  0  of  these  ordinances, 
the  king  d^lares  that  mines  are  the  property 
of  his  myat  crown;  that  without  separating 
them  from  his  royal  patrimony,  he  grants  them 
to  his  subjects  in  property  and  possession,  in 
such  manner  tliat  they  may  sell,  exchange,  pass 
by  will,  either  in  the  way  of  Inheritance  or  leg- 
ate, or  in  any  other  manner  to  dispose  of  all 
their  property  in  them,  upon  the  terms  they 
themselves  possess  them,  to  persons  legally  ca- 
pable of  acijuiring.  The  grant  depended  up- 
on two  conditions:  that  the  proportions  of  metal 
reserved  were  paid  Into  the  royal  treasury,  and 
that  the  mines  were  worked  subject  to  the  ordi 
nances.  To  all  the  subjects  of  the  king's  do- 
minions, "both  in  Spain  and  the  Indies,  of 
whatever  condition  or  rank  they  may  be."  were 
graated  the  mines  of  every  species  of  metals, 
but  foreigner  were  not  permitted  to  acquire  or 
work  mines  as  their  own  property,  unless  they 
were  naturalized,  or  did  so  expressly  under  a 
llceoae.  The  right  of  the  Indians  to  work  the 
mines,  upon  their  own  account,  was  at  one 
time  questioned.  It  was  determined  that  Ihey 
could  do  so.  (Law  14,  title  19,  book  4,  Collec- 
tion of  the  Indies,  Rock.,  137.)  And  the  mines 
discovered  by  Indians  were  declared  to  be,  in 
respect  to  boundaries,  on  the  same  footing, 
without  any  dltuinction,  as  those  worked  or  dis- 
covered by  Spaniards.  Besides  the  other  priv- 
Iteges  securud  by  this  onlinanee  to  the  owners 
of  mines  upon  the  public  lands,  they  had  the 
right  to  use  the  woods  on  mountains  in  the 
nmghborhood  of  them,  to  get  timber  for  their 
machines,  and  wood  and  charcoal  for  the  re- 
duction of  the  ores.  (Rock..  82,  sec.  12,  ch. 
13.)  Besides  (he  privileges  just  slated,  they 
were  exempted  from  a  strict  compliance  with 
the  ordinance  in  respect  to  the  registry  of  their 
mines.  Indeed,  every  indulgence  was  given  to 
Ihem.  Much  care  was  to  taken  to  preserve  for 
them  their  property  in  mines,  and  to  give  Ihcm 
the  means  of  working  them.  With  these  rights 
and  privileges  it  is  much  more  natural  to  con- 
strue the  contract  of  the  Foxes  with  Dubuque, 
into  a  sale  and  purchase  of  mines  than  into  a 
transfer  of  hnds. 

We  will  now  consider  Dubuque's  petition  to 
jfiStS*]  Governor  Carondelel;  *ihe  reference  of 
it  to  Todd  for  information  on  the  nature  of  the 
demand:  Todd's  reply,  and  the  governor's  final 
order.— Dubuque  muus  liis  purchase  from  the 
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Indians  the  foundation  of  his  prayer  for  a 
grant,  and  the  Inducement  for  the  governor  to 
give  it.  He  asks  the  Kovemor  to  accord  to 
htm  the  peaceable  poBsesslcm  of  the  mines  and 
lands,  which  is  to  say,  from  the  hills  above  the 
little  river  Maquanquitols  as  far  as  the  hills  of 
Musquabinenque,  which  forms  seven  leagues 
on  the  western  bank  of  the  Mississippi,  by  three 
leagues  in  depth.  We  dn  not  doubt  that  Du- 
buque meant  to  ask  for  lands  as  well  as  mines, 
and  ihat  bis  object  was  to  get  a  grant  for 
this  large  body  of  land.  But  the  true  point 
here  is  not  what  ne  meant  to  ask  for,  but  what 
he  had  a  right  to  ask  for  under  his  contract 
with  the  Indians  and  what  the  governor  meant 
tn  grant,  and  could  grant  under  that  contract. 
Mining  was  the  motive  which  Induced  Du- 
buque to  make  his  settlement  among  the  In- 
dians. It  had  been  his  pursuit  and  occupation 
for  eight  years  before  he  petitioned  tbegorem- 
or;  the  governor  referred  the  petition  to  An- 
drew Todd  for  information  on  the  nature  of 
the  demand.  Todd  replies.  "I  tiave  to  say, 
that  as  10  the  land  for  which  he  asks,  nothing 
occurs  to  me  why  it  should  not  be  granted  by 
your  lordship,  if  you  find  it  convenient,  with 
the  condition,  nevenheless,  that  the  ooncmion- 
alio  shall  observe  the  provisions  of  his  Majesty 
as'  to  the  trade  with  the  Indians,  and  that  this 
be  absolutely  prohibited  to  him,  unless  he  have 
my  consent  in  writing."  The  governor's  order 
is  granted  as  asked,  or  conced^  as  petitioned 
for,  under  ihe  restrictions  which  the  merchant, 
Mr.  Andrew  Todd,  expresses  in  his  report. 

We  have  here,  then,  three  things  to  note. 
First.  land  Is  described  out  of  the  contract  of 
the  Indians  with  Dubuque;  next,  that  It  is  to 
be  granted  upon  a  condition:  and  third,  that  It 
is  conceded  as  asked,  under  the  restrictions  ex- 
pressed in  the  report  of  Todd.  '•  Granted  as 
ashed."  Is  the  governor's  order.  It  cannot  be 
said  that  this  is  referable  alone  to  the  quantity 
of  land  asked  for  by  Dubuque,  and  not  to  bu 
statement  that  be  bad  bought  that  quantity 
from  the  Indians,  and  that  Its  boundaries  were 
coincident  with  his  description  of  them.  .There 
is  no  such  description  in  the  Indian  sale  to  Du- 
buque. It  is  a  misstatement  of  a  fact.  Admit- 
ting that  the  chiefs  of  the  Fox  Indians  assented 
to  the  erection  of  monuments  at  the  mouth  of 
the  Little  Makoketa  and  at  the  mouth  of 
the  Tdte  des  Morts,  and  that  it  was  done  to 
mark  a  boundary;  when  it  Is  found  that  noth- 
ing was  said  by  them  or  by  Dubuque  at 
that  time  descriptive  of  a  tract  of  land  which 
could  ))e  surveyed,  the  inference  Is  that  the 
monuments  were  marks  within  which  and  from 
which  Dubuque  was  permitted  to  search  for 
mines,  and  to  *work  them  in  the  event  [*233 
that  the  mine  of  Peosta  did  not  yield  ore. 

It  cannot  be  presumed  that  the  governor  had 
not  read  the  petition  before  he  gave  his  order 
upon  Ttxid's  information;  or  that  when  giving, 
it  was  not  his  intention  to  confer  upon  Dubuque 
the  benefit  of  his  purchase  from  the  Indians. 

He  referred  the  petition  to  Todd  for  informa- 
tion. U  was  a  reference  out  of  the  usual  course 
of  procee<ling  when  wplicaUons  were  made  for 
grants  of  land.  Todd  had  neither  agency  nor 
office,  or  knowledge  In  such  matters.  The  of- 
ficials of  the  Land  Office  were  not  called  upon. 
In  every  other  grant  made  by  the  Baron  Caron- 
delet,  the  applications  for  tiieak  were  so  referred. 
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NotwilUstHQdiug  the  very  large  grantn  which 
\Tere  mode  by  him,  under  all  the  circnmFtances 
lit  each  case,  whether  prewing  or  otherwise, 
Eratuitotis  or  for  a  consideration,  be  scrupu- 
lously adhered  to  all  the  forms  and  the  essentials 
which  cui^tom,  usage,  and  the  law  bad  imposed 
upon  (he  granting  of  lands.  The  cause  for  bis 
reference  of  Dubuque's  petition  to  Todd  is  ob- 
vious. We  Bnd  it  in  the  petition  in  this  suit. 
Dubuque  bad  undertaken  to  interfere  with 
othera  who  attempted  to  trade  with  the  Indians. 
It  is  Said  that  he  bad  not  permitted  anyone  to 
carry  on  that  trade  on  the  land  from  the  time 
be  had  made  bis  purchase  from  the  Indians, 
and  that  he  had  driven  from  it  forcibly  a  per- 
son who  had,  without  his  consent,  landed 
goods  upon  it  with  an  intention  to  sell  them  to 
Uie  Indians.  This,  it  appears  from  Todd's 
report,  he  had  no  right  to  do.  The  Indian 
trade  was  regulated  by  ordinances  from  the 
king.  Todd  had  obtained  the  privilege  to  carry 
it  on,  and  to  exclude  others  from  doing  so  with- 
out bis  consent.  From  his  report  it  may  be  in- 
ferred that  Dubuque  had  done  so,  its  langua^ 
being  "  that  this  (trade)  be  absolutely  prohibit- 
ed to  him,  unless  be  shall  have  my  consent  in 
writing."  The  governor  recognizes  Todd's 
right  to  give  that  consent.  Htsorderis.  "granted 
as  axked,"  under  the  restrictions  expressed  in 
the  inforniation  given  by  the  merchant,  An- 
drew Todd.  This  is  a  very  novel  condition  to 
be  annexed  to  a  grant  of  land  in  full  proprietor- 
ship, if  the  governor  meant  to  give  such  a  grant. 
Does  it  not  rather  imply  that  the  governor 
meant  to  permit  him  to  continue  in  the  quiet 
enjoyment  of  the  mines,  and  to  work  them, 
with  the  use  of  the  lands,  as  the  Indians  had 
permitted  him  to  do  for  eight  years,  notwith- 
standing what  had  been  Dubuque's  irregular 
interference  and  appropriation  of  the  trade 
witli  the  Indians.  With  such  a  condition  it 
was  revocable  by  the  governor  upon  anv  im- 
putation that  he  had  violated  It  It  would  not 
have  tieen  right  to  recall  the  order  without 
proof  of  the  transgression  of  it;  but  if  that 
could  *be  a  subject  of  inquiry  at  all.  it  shows 
that  though  Dubuque  asked  for  lands  and 
334*]  "'mines,  that  the  governor  had  not  made 
an  unconditional  grant  of  lands. 

It  is  scarcely  possible  that  such  a  reference  of 
Dubuque's  petition  would  have  been  made; 
that  tlie  subject  of  Indian  trade  should  have 
been  introduced  Into  the  aAUr  by  Todd;  and 
that  the  governor  should  have  recognized  it  as 
a  cause  for  qualifying  the  terms  In  wliich  grants 
of  land  were  made;  and  that  every  ofHcial 
agency  in  making  grants  of  land  should  have 
lieen  disregarded,  if  it  had  been  the  intention  of 
the  governor  to  make  to  Dubuque  a  grant  of  the 
land  aa  property,  without  anv  reference  to  his 
declaration  that  he  bad  bought  it  from  the  In- 
dians, aud  to  the  fact  stated  in  the  petition,  that 
be  was  then  working  the  mines  "  three  leagues 
apart  from  each  other." 

The  law  for  granting  lands*  was,  that  the 
grants  were  to  be  made  with  formality,  in  the 
name  of  the  king,  by  the  governor-general  of 
the  province;  that  when  the  order  to  grant  was 
given,  that  a  surveyor  should  be  appointed  to 
tlx  the  boundaries,  and  that  the  order  itself 
should  be  registered  in  the  Land  Oflice,  with  the 
memorials  and  other  papers,  whatsoever  they 
might  he,  which  bad  induced  the  governor  to 
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make  the  grant.  The  practice  of  the  eovemors, 
including  the  Baron  de  Carondeiet,  corre- 
sponded with  all  of  the  requirements  just  men- 
tioned. Nothiue  of  the  kind  was  done  In  this 
case.  The  whole  proceeding  was  kept  from 
the  proper  office  in  New  Orleans,  where,  by  law 
and  usage,  an  entry  of  it  should  have  been  made: 
Dubuquedid  not  ask  for  a  survey;  be  took  «ith 
him  the  papers.  The  flr^t  notice  given  of  the 
existence  of  them  came  from  Dubuque  him- 
self, after  tbe  transfer  of  Louisiana  to  the 
United  (States,  when  the  richness  of  the  lead 
mines  on  the  upper  part  of  the  Mississippi  had 
attracted  the  attention  of  the  public  anil  of 
Congress.  Rumors  bad  reached  the  govern- 
ment at  Washington  that  Dubuque  clainved  the 
richest  of  them,  and  thai  speculators  were  tri'ing 
to  get  from  bim  an  interest  in  them.  At  'that 
time  it  l>ecame  necessary  to  explore  the  upper 
Mississippi  and  its  sources,  wiih  the  view  of  <>b 
taining  general  information  for  military  and 
legislative  purposes,  and  more  deflnite  knowl- 
edge of  what  were  the  boundaries  of  Louisiajoa. 
Lieutenant,  afterwards  our  distinguished  Gen- 
eral, Pike,  was  detailed,  with  a  sidHcient  ex- 
ploring force,  for  tliat  purpose.  AouHig  otbo- 
tbittgs  he  was  charged^  when  he  arrived  at 
what  were  called  the  Dubuque  mines,  to  malu 
particular  inquiries  about  them,  and  into  Du- 
buque's claim.  He  had  an  interview  with  Dn- 
buque  at  his  residence,  some  six  or  seven  miles 
from  the  mines,  but  did  not  make  an  inspection 
of  them,  as  Dubuque  could  not  furnish  bim 
with  transportation  to  their  locality,  and  he 
then  had  been  attacked  with  fever.  He  pro- 
posed, however,  to  Dubuque,  several  queeiKNu 
*in  writing,  and  we  have  tbe  paper,  r*235 
with  the  answers,  signed  by  both  of  theoL 
They  are  curious  and  reserved  upon  the  part  of 
Dubuque,  and  may  find  a  place  here  without 
interfering  with  the  part  of  the  argument  which 
we  are  now  upon:  "  What  is  the  date  of  yoor 
grant  of  the  mines  from  lite  savages?  Answer. 
The  copy  of  the  grant  is  In  Mr.  Soulard's  office 
at  St.  Louis.  What  is  the  date  of  the  condr- 
mation  by  the  Spaniards?  The  same  answer  as 
to  query  first.  What  is  the  extent  of  your 
grant?  Tbe  copy  of  tbe  grant  is  at  Mr.  Sou 
lard's  office  at  St.  Louis.  What  is  the  extent  of 
the  mines?  Twenty-eight  or  twenty-seven 
leagues  long,  and  from  one  to  three 'broad. 
Lead  made  per  annum?  From  30  to  40,000 
pounds.  The  answers  to  the  other  quesliotis 
are  equally  indefinite,  and  all  were  so  excepting 
as  to  the  place  where  the  grant  could  be  found. 
(1  Appendix  to  Pike's Expfdilion,  6.)  Tbesean- 
swers,  however,  were  communicated  to  Mr.  Qal- 
Istin  before  the  comoiissionersfor  ad  justing  land 
claims  bad  made  their  report,  and  tb^  serve  to 
show  that  when  be  made  his  report  to  the  Presi- 
dent upon  the  Dubuqueclnim,  that  he  had  ilooe 
so  with  his  usual  care  and  caution.  Whatever 
was  tlien  in  Mr.  Soulard's  ofBce  at  St.  L<tui», 
connected  with  it,  he  had  obtained.  Hih 
port  is  not  liable  to  the  censure  which  was  cabt 
upon  it  in  the  argument;  for  if  it  be  ilefective 
in  clerical  particulars,  his  inclusion  is  sv 
tained  both  by  knowledge  and  prinriple. 

We  return  to  the  point  which  we  left  to  give 
the  extract  from  Pike.  It  was,  that  there  were 
not  upon  Dubuque's  petition  any  of  the  cqr 
tomaij  forms,  or  required  proceedings,  whicb 
had  always  been  observed  by  the  Spanish  gov- 

nOW4NI>  It. 

Digitized  by  Google 


1888 


Choutkau  v.  Moloay. 


285 


emore  in  making  grants  of  lands.  Ttiey  were 
not  only  omitted  by  the  governor,  but  were  not 
asked  for  by  Dubuque:  or  if  he  did  ask,  there 
was  not  a  compliance  with  the  request.  The 
papers  were  kept  by  him  without  any  action 
upon  them  until  after  the  United  States  had  ac- 
quired LouiHiana. 

This  conduct  varies  so  much  from  the  ordi- 
nary action  of  peraonsundar  like  circumstances, 
that  it  may  very  properly  be  mentioned  with 
the  other  incideols  of  this  case,  which  have  led 
tiB  to  the  conclusioQ  that  the  governor's  order 
was  not  mesDt  to  concede  lo  bim  more  than  the 
quiet  eojin'ment  and  peaceable  possession  of  the 
mines,  and  such  land  as  the  mining  ordinances 
permitted  to  be  used  for  working  them.  The 
objection  with  us  is  not  that  Dubuque  bad  not 
caused  a  survey  to  be  made,  but  that  he  bad  not 
obtained,  that  ttie  governor  had  not  given,  an 
order  for  such  purpose.  We  think  it  could  not . 
have  been  done  by  Soulard  or  any  other  official 
Spanish  surveyor.  No  one  of  them  would  have 
ventured  to  stretch  a. chain  upon  the  laud  with 
230*]  a  view  of  separating  it  from  the  *public 
domain,  without  special  authority  to  do  so  from 
the  governor.  Such  an  order  was  the  uniform 
accompaniment  of  a  grant,  and  without  it  a  con- 
cession was  incomplete:  though,  when  given,  if 
^rcumslances  such  as  were  mentioned  in  the 
argument  of  this  case  interfered  with  Its  ex- 
ecution, it  did  not  lessen  the  completcneM  of 
the  title,  if  the  description  of  the  land  was  such 
that  it  could  be  carried  into  a  survey.  There 
ought  not  to  have  been  in  this  case,  any  appre- 
hension of  Indian  inlerference  with  a  survey, 
after  Dubuque's  residence  of  more  than  eight 
vears  amoog  them,  if  their  understanding  had 
been  for  all  of  that  time  that  they  had  sold  to 
him  the  land.  His  relations  with  Ihem  are  rep- 
resented to  have  been  friendly  and  influential  in 
their  more  important  concerns;  and  if,  as  is 
stated,  be  kept  all  intruders  from  the  land  in 
its  whole  extent,  claiming  it  as  his  property,  and 
not  permitting  anyone  to  come  upon  it  to  trade 
with  the  Indians,  and  keeping  that  trade  for 
hirotjelf— all  of  this  with  the  acquiescence  of  the 
Indians — it  is  not  probable  that  fears  of  their 
opposition  to  it  prevented  him  from  getting  an 
order  of  survey,  or  from  having  run  from  the 
monuments  the  three  line»  which  would  have 
comprehended  bis  description  of  the  land.  It 
is  certain  that  be  had  no  order  for  a  survey.  It 
is  equally  certain,  as  it  had  not  been  given  by 
Governor  Carondelet,  that  he  could  not  nave  ob- 
tained it  from  bis  successor,  Gayoso  de  Lcmos, 
It  will  not  do  in  such  cases  to  indulge  conject- 
urally,  as  to  the  motives  of  Dubuque  for  such 
conduct,  but  sometimes  historical  facts  clear  up 
difflculties  which  cannot  be  explained  in  any 
otlier  way.  Qovernor  Carondelet's  commission 
had  been  recalled,  and  his  successor,  Gayoso. 
appointed,  before  the  former  had  given  his  order 
upon  Dubuque's  petition.  He  was  then  only 
holding  over  until  the  arrival  of  his  successor 
from  Natchez.  Gayoso  lost  no  time;  perhaps 
urged  to  it  by  very  recent  larger  grants  which 
his  predecesstir  had.  made,  and  whicti  were  com- 
plained of,  in  announcing  that  in  respect  to  the 
quanlity  to  be  granted,  he  would  enforce  the 
regulatioQS  of  O'Reilly,  not  only  in  Opelounas, 
Attacapa,  and  Nachilocbeo,  but  throughout  the 
province.  From  that  moment,  Dubuque's  claim 
was,  at  all  events,  if  be  bad  any  ri^tf  ul  cliUm 
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for  land  from  his  Indian  contract,  reduced  to  a 
league  square,  unless  it  could  be  shown  that  it 
had  been  already  fxinflnned  by  Governor  Ca- 
rondelet: and  this  course  was  preferred  in  the 
assertion  of  title  to  it  before  the  tribunals  of  the 
United  States. 

In  our  construction  of  the  muniments  of  title 
of  this  case,  we  have  considered  them,  as  he 
does,  as  one  instrument,  and  so  thev  were 
treated  in  the  argument — that  each  mi^ht  aid 
to  explain  the  other,  and  that  the  trurb  miifht 
be  obtained  from  '^he  whole  of  them  in  1*237 
regard  to  this  transaction.  Our  conclUHion  is, 
Dubuque's  contract  with  the  Fox  Indiana  was 
a  sale  to  him  of  the  Peosta  mine,  with  its  al- 
lowed mining  appendages,  with  tbe  privilege  to 
search  for  other  mines  in  the  event  that  ore  was 
not  found  in  that  mine;  and  that  the  order  of 
Governor  Carondelet,  upon  bis  petition,  wn^  not 
meant  to  secure  lo  htm  the  ownenbip  of  tbe 
lands  described  in  his  petition. 

Tbe  real  importance  of  this  case,  tbe  inter 
ests  involved,  and  tbe  notoriety  which  has  been 
given  to  the  Dubuque  claim  for  more  (ban 
forty  years,  in  Congress  and  out  of  it.  do  not 
permit  us  to  stop  this  opinion  with  the  con- 
clusion Just  announced.  Hitherto  the  case  has 
been  considered  in  connection  with  the  dm-n- 
ments  upon  which,  the  plaintiff  relies,  and  as 
if  Governor  Carondelet  had  official  authority 
to  make  a  grant  of  the  land  upon  tbe  petition 
of  Dubuque.  We  will  now  present  another 
view  of  it.  Dubuque  prays  for  a  cooceio^ion 
of  what  was  then  Indian  land,  which  had  In-eo 
in  the  occupancy  of  the  Indians  during  the 
whole  time  of  the  dominion  of  Spain  in  Louisi- 
ana, and  which  was  not  yielded  by  them  until 
it  was  bought  from  them  by  treaties  with  ihe 
United  Slates.  It  is  a  fact  in  the  case,  that  the 
Indian  title  to  the  country  had  not  been  extin- 
guished by  Spain,  and  that  Spain  had  not  the 
right  of  occupancy.  The  Indians  bad  the 
right  to  continue  It  as  long  as  they  pleased,  or 
to  soil  out  parts  of  it — the  sale  being  made  con- 
formably  to  tbe  laws  of  Spain,  and heing  after- 
wards couflrmed  bythe  king  or  bis  representa- 
tive, the  Governor  of  liouisiana.  Without 
such  conformity  and  confirmation  no  one 
could,  lawfully,  take  possession  of  lands  under 
an  Indian  sale.  We  know  it  was  frequently 
done,  but  always  with  the  expectation  that  the 
sale  would  be  confirmed,  and  that  until  it  was, 
the  purchaser  would  have  tbe  benefit  of  the 
forbearance  of  the  government.  We  are  now 
speaking  of  Indian  lands,  such  as  these  were, 
and  not  of  those  portions  of  land  which  were 
assigned  to  tbe  Christian  Indiaus  for  villages 
and  residences,  where  the  Indian  occupnticy 
had  been  abandoned  by  them,  or  where  it  had 
been  yielded  to  the  king  by  treaty.  Such  Hales 
did  not  need  ratlficatton  by  the  governor.  If 
tbev  were  passed  before  the  proper  Spanbb  of- 
ficer, and  put  upon  record. 

The  Indians  within  the  Spanish  domioinns, 
whether  christianized  or  not,  were  considered 
in  a  state  of  tutelage.  In  tbe  Reeopil/tcion.  ds 
Imt  Ltget  de  las  Indiaa,  a  part  of  the  ofDrial  oath 
of  tbe  Spanish  governors  was,  that  tbnr  would 
look  to  the  welfare,  aupmcntaiiou  and  preser- 
valion  of  the  Indians.  (Book  5,  ch.  2  )  Again: 
Indians,  although  of  age,  continue-  lo  enjoy 
the  rightaof  minora,  to  avoid  contracts  or  other 
sales  of  their  property — particularly  nal — 
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made  without  authority  of  the  judidary  or 
238*]  "the  intervention  of  their  legal  pro- 
tectors. (SolerzanM  Politiea  Indiana,  1,309, 
secH.  24,  43.)  Indians  are  considered  as  per- 
BODB  under  le^l  disability,  and  their  protectors 
stand  in  the  light  of  j^uardians.  (46,  51.)  The 
fiscal  in  the  audtencta  were  their  protectors, 
but  in  some  cases  they  had  special  protectors. 
When  Indians  dispose  of  their  landed  prop- 
erly or  other  thing  of  value,  the  sale  is  void 
unless  made  by  the  intervention  of  the  au- 
thorities, or  of  the  protector  geueral,  or  person 
denignated  for  ihe  purpose.  (C.  39,  43.)  Many 
oFb<T  citations  of  a  like  kind  might  be  given 
from  the  king's  ordlaancea  for  the  protection 
of  Ihe  Indians.  They  were  protected  very 
much  by  similar  laws  when  Louisiana  was  a 
Frfnch  province,  excepting  In  this:  that  the 
power  to  conflrm  an  Indian  sale  of  land  as  to 
the  whole  or  a  part  of  it,  or  to  reject  it  alto- 
g(.tther.  was  exercised  1^  the  French  governors 
of  the  province. 

Nor  were  these  laws  of  protection  disregard- 
ed. They  were  brought  into  operation  very 
soon  after  Qeneral  O'Reilly  took  posseaslon  of 
the  province,  in  1709.  He  acted  not  only  upon 
Indian  sales  of  land  made  after  the  cession  of 
the  province  by  France,  but  upon  such  as  had 
been  made  before.  ConsideriDghlmself  asrep- 
resenting  the  king,  when  cal]i:d  upon  to  relin- 
quish the  title  of  Ihe  crown  in  favor  of  such 
purchasers,  he  rejected  them  altogether  when 
not  made  In  compliance  with  the  laws  for  the 
protection  of  Indians,  and  diminished  the 
quantities  of  such  sales  when  the  purchasers 
could  show  from  any  cause  whatever  that  they 
bad  an  equitable  claim  upon  the  Indians  for 
remuneration.  The  first  sale  of  the  kind  to 
which  his  attention  was  called  was  one  from 
Rimeno,  the  chief  of  the  Attacapas  Village,  as 
early  as  1760,  to  Fuselien  de  la  Glare,  after- 
wards claimed  by  Morgan  &  Clark.  O'Reilly 
did  not  think  that  the  sale  had  been  completed 
so  as  to  pass  the  title  to  it  under  the  French  law, 
though  it  had  been  executed  before  the  gov- 
ernor. De  la  Clare  then  petitioned  for  a  grant 
of  one  league  to  front  upon  the  Teche,  by  a 
league  In  depth,  making  the  sale  to  him  from 
the  Indians,  of  tw  oY-agues  in  front,  from  north 
to  south.  limiloJ  on  the  west  by  the  River  Ver- 
million, and  ou  I  he  east  by  the  River  Teche, 
the  foundation  of  the  equity  of  hh  claim  for  a 
grant.  Governor  O'Reilly  received  the  appli- 
cation and  granted  a  league  In  front  by  a  league 
in  depth.  In  the  same  manner  all  other  larger 
purchases  from  the  Indians  were  afterwards 
reduced  to  one  league  square.  It  bedune  the 
common  understaodingthat  no  larger  conflnna- 
tion  of  an  Indian  sale  of  land  would  be  made, 
and  no  one  of  them  was  ever  confirmed  for 
more,  by  either  of  the  Spanish  governors  of 
Louisiana,  including  Salcedo,  the  last  of  them. 
This  of  Dubuque  Is  the  only  case  in  which  It 
is  claimed  to  have  been  done.  In  Florida, 
larger  Indian  sales  *of  land  were  con- 
firmed,  upon  the  ground  that  the  governors  of 
that  province  acted  in  such  a  matter  upon  a 
ditTerent  authority  from  the  king.  But  both 
in  Floriila  and  Louisiana  it  was  so  well  under- 
stood that  an  Indian  sale  of  land,  before  it 
could  take  effect  at  all,  needed  the  ratification 
of  the  governor,  that  it  was  frequently  inserted 
in  the  act  oi  Bale.  Sea  claims  of  purchasers 
820 
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of  Indian  lande  bv  Steplien  Lynch.  JoMidi 
and  John  Lyon.  Such  had  been  the  law  ot 
Louisiana,  or  rather  the  administratkm  of  It 
by  the  governors,  for  more  than  eighteen  yean, 
when  Dubuque  alleges  that  he  bought  Uw 
land  from  the  Fox  Indlaiu.  Such  it  had  been 
for  twenty-six  years  when  he  presented  his  pe- 
tition to  the  Baron  Carondelet.  It  is  true  that 
Ihe  governors  had  the  same  powera  to  grant 
the  public  lands  of  the  crown,  to  which  a  title 
and  instant  possession  could  be  given  to  the 
grantee;  but  it  is  also  true,  in  their  action  upon 
the  sales  of  Indian  lands  still  in  their  occu- 
pancy, that  they  were  bound  by  thesamelaws, 
usages  and  customs,  and  by  those  laws  espe- 
cially which  had  been  made  for  the  protectiiM 
of  the  Indians,  and  by  the  oath  whidi  they 
took  to  look  to  the  welfare,  augmentation  and 
preservation  of  the  Indians. 

Such  are  our  views  of  the  law  relating  to  the 
powers  of  the  governor  in  respect  to  sales  of 
land  by  the  Indians.  If  we  tboughi,  then,  at 
we  do  not,  that  the  order  of  Governor  Caron- 
delet upon  the  petition  of  Dubuque  wasaerant 
of  the  ownership  of  the  land,  we  should  be 
obliged  to  decide  that  it  was  an  unaccountable 
and  capricious  exercise  of  official  power,  con- 
trary to  the  uniform  usage  of  his  predecessors 
in  respect'  to  the  sales  of  Indian  lands,  and  that 
it  could  give  no  property  to  the  grantee.  It » 
not  meant,  by  what  has  jiut  been  said,  thai  the 
Spanish  governors  could  not  relinquUdi  the  la- 
tere^ or  title  of  the  Crown  in  Indian  huuk  and 
for  more  than  a  mile  square;  but  when  that 
was  done,  the  grants  were  made  subject  to  the 
rights  of  Indian  occupancy.  They  did  not  lake 
effect  until  that  occupancy  had  ceased,  and 
whilst  it  continued  it  was  not  in  the  poww  of 
the  Spanish  Governor  to  anthorice  anjone  to 
interfere  with  it. 
It  has  been  intimated  that  the  action  of  the 

Soveroors  of  Louisiana  upon  the  sales  of  In- 
ian  lands,  especially  in  the  reduction  of  Ihem 
to  a  league  square,  was  the  consequence  of 
O'Reilly^  regulation,  limiting  giants  of  land  in 
particular  diRtricts  to  a  league  square.  Th» 
may  have  tieen  so  as  rcsards  quantity,  but  the 
principle  upon  which  they  at^ed  upon  Indian 
sales  of  land  is  to  be  found  in  those  laws  ot 
StMiin  which  made  them  ofBctally  the  proterton 
of  the  Indians. 

But  it  will  be  said  at  this  point  of  the  case, 
as  it  was  wld  in  the  argument,  if  the  eoveraor's 
order  was  not  a  grant  for  lands,  that  *it  [*S40 
gives  to  Dubuque  nothing,  as  he  had  already 
the  occupancy  under  the  Indian  purchase.  The 
error  in  the  statement  is,  the  aaseitimi  that  he 
had  (he  right  to  occupancy,  and  in  the  suppo- 
sition that  the  opposers  of  the  grant  contend 
that  the  governor  meant  to  give  him  that  right, 
Not  so.  The  last,  we  have  just  said,  ihe  gov^ 
emor  could  not  give,  and  that  Ihe  Indian  sale 
could  not  give  it  to  a  purchaser  until  the  sale 
had  been  ratified.  But  the  privilege  to  work 
the  mines  in  lands  still  in  the  occupancy  of 
the  Indians,  he  could  give,  because  the  mines 
were  a  part  of  the  royal  patrimony  of  the  crown, 
and  the  king  had  directed  that'lhey  might  be 
searched  for  and  worked  in  all  of  hisdomintona 
by  his  subjects,  both  Spaniards  and  lodianai 
When,  then,  Dubuque  represented  to  him  that 
he  had  bought  mines  and  lands  from  the  Fox 
Indians,  and  asked  for  the  enjoyment  and 
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peaceable  poneesioD  of  them,  and  the  gov- 
eroor  wrote  "  granted  as  asked  for,"  he  meant 
no  more  than  this:  as  yon  nay  that  you  have 
bought  the  mines,  with  the  permission  of  the 
Induns  to  work  ibem.  you  shall  also  have  mine. 

The  view  taken  of  this  case  relieres  iis  from 
(he  eondderation  of  several  points  which  were 
nude  io  the  argument  of  it;  particularly  from 
that  of  the  effect  of  the  words  "  peaceable  pes- 
seesioD,"  found  In  the  petitiou  of  Dubuque  to 
Governor  CarondeTet,  to  which  it  was  contended 
bis  final  order  bad  a  direct  reference.  We  ad- 
mit with  pleasure,  that  it  was  shown  by  a 
learned  and  diKriminating  appreciation  of  those 
word  in  grants  for  land,  that  tbey  were  more 
frequently  iban  otberwlseagrBntof  ownership; 
but  they  cannot  do  so  Inacase  where  the  order 
or  grant  is  eiren  with  direct  reference  to  a  fact 
fn  the  petition  for  it  which  does  not  exist,  or 
where  a  grant  is  given  upon  an  Indian  sale  of 
land  contrary  to  what  we  think  the  laws  of 
Spain  permitted  to  be  done.  The  order  given 
upon  the  petition  of  Dubuque,  bad  it  been  in- 
tended to  be  a  grant  of  ownership,  would  not 
have  been  binding  upon  the  conscience  of  the 
King  of  Spain;  and  only  such  as  areBO,arecon- 
clusive  at^inst  the  United  States  under  the 
treaty  Iraneferrlng  Louisiana. 

Nor  Is  It  necessary  for  us  to  notice  the  refer- 
ence which  was  made  in  the  argument  to  the 
treaty  made  by  Oeneral  Harrison  with  the 
Fox  Indians,  further  than  to  state  that  It  is  no 
more  than  a  declaration  that  the  Indians,  in 
•elllng  to  the  United  States  their  land,  did  not 
noean  to  sell  parts  of  U  which  they  had  sold  be- 
fore to  others.  It  may  have  bad  a  reference  to 
this  claim  of  Dubuque,  but  not  having  been  so 
expressed,  it  cannot  be  inferred. 

We  cannot  leave  this  case  without  a  raflec> 
tion  occurring  from  our  investigation  of  it.  and 
which  is  not  favorable  to  the  statement  made 
by  Dubuque  that  he  liad  bought  the  land  from 
the  Pox  Indians. 

241*]  *Dubuque's  mines,  as  they  were 
called,  are  on  the  west  bank  of  the  Mississippi, 
a  little  mora  or  leas  than  seventy  miles  below 
Prmirie  da  Chten,  where  he  made  his  contnud 
with  the  Indiana.  Th^  are  so  near  to  the 
C^ty  of  Dubuque  that  they  may  be  said  to  be 
conliguous.  Intheyearl780lhewifeof Peosta, 
a  warrior  of  the  Kettle  chief's  village,  discov- 
ered a  lead  mine  on  these  lands,  and  other 
mines  were  found  soon  afterwards.  The  prin- 
cipal mines  are  situated  upon  a  tract  of  one 
liracue  square,  immediately  at  the  Fox  village 
of  toe  Kettle  chief,  extending  westward.  This 
was  the  seat  of  the  mining  operations  of  Du- 
buque. The  Kettle  chief's  village  was  on  the 
bank  of  the  Mississippi  River,  below  the  Ultle 
river  Makoketa.  and  was  at  the  lime  when  Du- 
buque settled  there,  a  village  of  many  lodges. 
(Schoolcraft.) 

If  it  was  not  the  largest  of  the  Fox  or  Outa- 
gaml  Indians,  it  was  not  inferior  to  any  other 
village  than  that  of  the  Foxes  and  Sacs  on  the 
bank  of  the  Mississippi  Hiver,  near  Rock  Inl- 
and. It  had  been  for  a  long  lime  an  Indian 
village  when  Dubuque  settled  there.  It  con- 
tiouMl  as  such  all  the  time  that  Dubuque  re- 
aided  there  until  bis  death;  that  is,  from  1788 
to  1810;  and  itb  chief  survived  Dubuque  for 
ten  years.  Can  it  be  presnmed  that,  under  the 
omtract  with  Dubuque,  the  Indiana  meant  to 
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sen  him  that  villa^.  and  all  the  lands  for  miles 
above  And  below  it,  with  all  of  the  mines  upon 
the  lands  directly  adjoining  it?  And  yet  such 
must  be  the  result  it  that  were  so:  for,  carry 
Dubuque's  description  of  his  purchase  into  a 
Burvff^,  and  it  takes  in  the  Kettlechief's  village. 
We  cannot  believe  that  the  Indians  did  make 
such  a  sale,  or  that  they  were  so  ignorant  of 
their  topography  as  not  to  know  uiat  a  Hoe 
extended  from  themonumentson  the  Makoke- 
ta and  the  T0te  des  MorUi  for  three  leagues  west, 
with  a  base  equal  to  the  Mississippi  boundary, 
would  uot  have  included  their  village,  we 
make  no  other  commentary  than  this— that 
time,  if  it  does  not  obliterate  the  offenses  and 
weaknessesof  men,  disposes  usto  recollect  them 
in  connection  with  ibefrmerits;  and  if  wesprak 
of  Ibem  at  all.  to  do  so  forbearingly. 

We  now  close  the  case  with  an  additional  re- 
mark. This  ckim  was  presented  to  Congress 
in  the  year  1S12.  It  had  been  before  tlie  com- 
misMioners  for  adjusting  land  claims  in  the  Ter- 
ritory of  Louisiana,  as  early  as  1806.  It  has 
been  repeatedly  before  both  houses  of  Congress, 
but  with  such  differing  opinions  concerning  it, 
that  no  confirmation  of  It  could  ba  obtained, 
although  the  commissioner  bad  returned  it  as 
a  valicfclaim.  It  was  before  the  Senate  again 
in  1845.  Il  was  then  reported  upon,  and  again 
in  1840.  (Doc  March  30.  1846.)  That  is  an 
able  paper;  but  besides ooncluuons drawn  from 
the  decisloiu  *of  this  court  which  we  [*248 
do  not  think  applicable,  and  others  which  were 
made  without  reference  to  the  laws  of  Spain, 
which  prevailed  in  Louisiana,  we  think  it  re- 
markable that  the  report,  ihouirb  containing 
frequent  allusions  to  Dubiique's'cootract  with 
the  Indians,  and  extracts  from  It,  does  not  set 
it  out  entire  as  one  of  the  papers  upon  which 
the  claim  was  rested.  The  petition  of  Dn- 
buoue  to  the  governor,  his  reference  of  It  to 
Toad,  Todd's  reply,  and  the  governor's  order, 
are  the  papers  upon  which  the  report  was  made. 
The  same  documents  were  placed  before  the 
commissioners  in  I80O,  without  the  Indian  con- 
tract. (See  Public  Lands,  American  Stale  Pa- 
pers, Vol.  III.,  p.  SaOj  it  does  no  Rurprtee  lis 
that  a  correct  view  was  not  taken  of  it  ilien,  or 
that  the  committee  of  public  land  claims  in  the 
Senate  should  have  viewed  it  differently  in  1846 
from  that  now  taken  by  this  court.  The  peti- 
tioner in  this  suit  has  the  merit  of  having 
put  his  case  upon  everthing  in  any  way  con- 
nected with  the  clidm  of  Dubuque  fairly,  fully 
and  openly.  Still  if  success  does  not  follow 
his  expectation,  he  cannot  complain  of  it,  for 
the  purchase  from  Dubuque  was  an  adventure 
to  buy  Ihe  half  of  the  land,  with  a  full  knowl- 
edge of  all  the  papers  and  the  circumstances 
under  which  Dubuque  claimed. 

Thejvdgnunt  of  the  Distnet  Court  w  OffflrmM. 

OBDSB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
Ihe  United  States  for  the  Dislrici  of  Iowa,  and 
was  argued  by  counsel ;  on  conslderalion  where- 
of, it  is  now  here  ordered  and  adjiid^d  by  this 
court,  that  the  Judgment  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  liereby 
aflBrmed,  with  oosla. 
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AUGUSTINE  ANNE  LOUISE  DENI8E. 
HYACINTH  ADDA  MAYNEAUD  de 
PAUCEMONT,  COUNTESS  db  TOUR- 
NON.  SERAPHINECARFENTIER.  Wid- 
ow of  Olitibk  Louis  Martin;  CHARLES 
ALEXANDER  MARTIN,  JANE  MARA- 
RIE  8ERAPHINA  MARTIN.  and 
JAQUES  FRANCOIS.  JUSTINIAN 
FRANCOIS.  AND  ANTIONE  JOSEPH 
8ERVAIS.  PltUntifft  in  Error, 

V. 

BENJAMIN  RUGGLES. 

French  grants  in  Minouri  without  mete$  and 
bvunds. 

Wbpre  a  Errant  Issued  In  1722,  by  the  Frenoh  aii- 
thorllles  of  Louisiana,  cannot  be  located  by  metes 
and  boundSilt  oaunotserve  as  a  title  la  an  action 
of  ejectment ;  and  It  was  proper  for  the  Circuit 
Court  to  Instruct  the  Jury  to  this  effect. 

THIS  case  was  brought  up  by  a  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Diairict  of  Misaourl. 
243*1  *The  case  depended  on  the  construc- 
tioD  of  au  old  French  grant,  which  is  stated  in 
the  opinion  of  Uie  court.  It  would  not  be 
posBible  to  explaio  the  nature  of  the  dispute  to 
the  reader,  without  the  introduction  of  maps; 
and  as  the  decision  in  this  case  cannot  possibly 
serve  to  illustrate  any  that  may  hereafter  occur, 
it  is  not  deemed  expedient  to  increase  the  size 
of  this  Tolume  by  their  introduction,  or  the  ar- 
guments of  o)unsel  to  show  that  the  grant  could 
or  could  not  be  located. 

It  was  .argued  by  Mes»r$.  Garland  and 
Jolmson  for  the  plaintiffs  in  error,  and  by 
Jlfr.Bibband  jlfr.Ctwhlag>(Attoniey-Qeneral) 
for  the  defendant  In  error. 

Mr.  Justice  Catrcm  delivered  the  t^lnltnt  of 
the  court: 

This  suit  was  brought  in  1644  in  the  Circuit 
Court  for  the  Missouri  District,  to  recover 
sections  nine  and  ten,  and  the  half  of  sectious 
numben  fifteen  and  sixteen,  adjoining  to  nine 
and  ten,  in  township  Ihirly-eight  north,  range 
two  east  of  the  principal  meridian;  making 
1920  acres,  of  which  it  is  alleged  tlie  defendant 
Ruggles  was  possession.  The  cause  was  tried 
before  a  Jury  in  1851,  and  a  verdict  rendered 
for  the  defendant. 

The  object  of  the  suit  is  to  establish  a  claim 
of  Renault's  heirs  to  a  tract  of  land  containing 
upwards  of  50,000  acres.  The  claim  depends 
on  a  grant,  a  translation  of  which,  frtmt  the 
French,  was  given  in  evidence  In  the  Circuit 
Court,  and  is  as  follows: 

"  In  the  year  one  thousand  seven  hundred 
and  twenty-three,  and  on  the  fourieenth  of 
June,  granted  to  Mr.  Renault,  in  freehold,  for 
the  purpose  of  forming  his  establishment  on  the 
mines. 

One  league  and  a  half  of  ground  fronting  on 
the  Little  Maramecq  on  the  River  Marumecq.  at 
the  place  of  the  first  arm  (branch  or  fork), 
which  leads  to  the  collection  of  cabins  called 
the  Uahanage  de  la  Bmaudiere,  by  six  leagues 
(eigiheen  miks)  in  depth;  the  river  forming  the 
middle  of  the  point  of  compass,  and  the  stream- 
let being  perpendicular,  as  far  as  where  Mr. 
AS3 
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Renault  has  bis  furnace;  and  thence  straight  to 
the  place  called  the  Great  Mine." 

A  copy  of  the  original,  in  French,  bdngin 
the  record  also,  it  is  here  insisted  for  the  pfaunt- 
Ufs,  that  the  foKgoiog  translation  Is  emHwoua 
and  does  not  truly  describe  the  boundaries  of 
the  land  granted;  that  it  should  be  one  and  a 
half  leagues  fronting  on  the  Little  Maramecq 
in  the  River  Maramecq,  at  the  place  of  the  tiist 
branch  which  leads  to  the  collection  of  cabins, 
called  the  Cabaruige  de  la  Benauditre,  by,  nz 
leagues  in  depth,  "  the  *river  formlDg  [*1244 
the  middle  of  the  Rhumb  line,  and  tiw  lead 
stream,  as  far  as  where  Mr.  Renault  has  bis 
furnace,  and  thence  a  direct  line  to  the  qx)t 
named  the  "Great  Mine." 

The  fork  of  Little  Maramecq  called  for,  sod 
the  old  furnace  on  it,  were  proved  to  exist  oo 
the  trial,  by  Mr.  Cfozens.  who  was  sent  to 
survey  the  grant,  by  order  of  court,  st  the  in- 
stance of  the  pldntiflfs.  He  says,  the  Grand 
Mine  is  markea  on  the  map;  that  is.  on  a  copj 
of  the  map  of  public  surveys  of  the  United 
States,  obtained  from  the  Land  Office  at  St. 
Louis.  He  furnished  no  plot,  because,  as  be 
reported  and  deposed,  he  could  not  make  s 
survey  of  the  land  claimed;  the  descriptiim  in 
the-  grant  being  too  vague  and  unmeaning  fw 
him  to  lay  down  the  land  oorreHNmdfng  to  the 
objects  called  for  on  the  ground.  He  furtbcr 
deposed,  that  he  understood  the  French,  sod 
was  governed  by  both  the  English  and  Freoch 
copies.  On  the  question  whether  the  intSi  ol 
land  claimed  could  be  ascertained,  and  the  true 
boundaries  identified  by  survey,  the  jury  waa 
instructed  as  follows: 

"The  court  Is  of  opinion  that  the  giant  to 
Renault,  unaided  by  a  survey  under  the  Frencb 
or  Spanish  government,  did  not  separate  the 
land  from  the  public  domain:  That  it  cannot 
now,  from  its  uncertainty,  be  located ;  it  is  Di4 
therefore  a  grant  for  any  snedfic  XsiaAi,  and 
does  not  entitle  the  plamtiSs  to  the  isew  I's 
qao." 

Thus  the  Circuit  Court  held,  that  notwiUi- 
standbig  the  Little  Maramecq  Bxwer,  the  lead 
stream,  the  smelting  furnace,  and  the  Gnod 
Mine,  existed  as  indicated  on  the  public  surTtp, 
and  OS  claimed  to  exist  by  the  plalnli^  Mill 
the  grant  was  void  for  uncertainty,  and  the  fan- 
possibility  of  locating  the  same. 

As  the'  first  Instniction  took  the  case  fron 
the  jury,  and  put  an  end  to  the  suit  on  iejjsl 
grounds,  we  will  proceed  to  examine  this  u>- 
struction. 

The  land  is  to  front  on  the  river.  When  the 
point  of  t)eginning  is  established  on  the  river, 
then  it  is  to  l>e  meandered  up  or  down,  until  s 
straight  line  will  reach  a  league  and  a  half  fma 
the  first  to  the  second  corner. 

It  is  insisted  that  the  mouth  of  Ibertreamlet  ii 
to  be  the  pls(»  of  beginning,  and  that  the  fint 
line  is  to  run  up  the  river;  and  that  the  north 
western  side  line  is  to  meander  the  streamlet  to 
the  old  furnace,  called  for  in  the  grant. 

Why  the  beginning  point  should  lie  al  ibr 
mouth  of  the  lead  stream,  it  is  difficult  to  con- 
prehend.  The  grant  was  intended  tn  cover  Bra 
ault's  mining  establishment:  but  If  surTf.v«d, 
as  contended  for.  the  second  line  would  na 
through  the  center  of  his  smelting  fumacr.  tod 
also  through  the  center  of  the  mine  where  lbs 
ore  was  oowned.   By  such  construction  lbs 
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24S*J  main  *object  of  the  gran!,  when  it  was 
msde,  would  have  been  defeated.  We  suppose 
the  following;  would  be  a  more  p)au5ilble  cod- 
atruction:  take  the  slreamlet,  from  its  mouth 
to  the  furoace,  to  be  the  perpeodicular  of  the 
front  line  on  Ibe  river;  then  draw  astraight  line 
from  its  mnuth  to  the  furnace  to  give  the  course 
of  the  side  lines;  they  being  drawn  parallel  on 
each  side  of  the  foregoing  middle  line  and  a 
league  and  a  half  apart.  By  such  survey  the 
smelting  furnace  would  have  been  included. 
But  where  ibese  side  ilncs  were  to  begin  or  end 
(treating  each  as  a  unit),  no  one  could  tell;  nor 
was  it  possible  lo  reach  the  Qrand  Mine,  or  in- 
clurlo  it.  by  this  mode  of  survey,  aod  therefore 
this  construction  could  not  be  relied  on. 

The  jury  was  bound  to  find  the  lines  of  the 
giBnt  from  its  calls,  and  the  objects  proved  to 
exist  on  Ibe  ground  corresponding  to  the  calls. 
Nor  could  thu  be  done  by  conjecture;  lines  and 
comers  must  be  establiuied  by  the  finding,  so 
as  to  close  the  survey. 

If,  after  admitting  all  the  verbal  evidence  lo 
be  true,  an  to  objects  on  the  ground,  to  the  ez- 
toDt  Insisted  on  for  the  plaintiffit,  and  disregard 
ing  the  defendant's  evidence,  it  was  still  plainly 
impossible  to  locate  the  grant  by  its  words  of 
description;  then,  the  instruction  given  by  the 
Circuit  Court  was  proper. 

The  argument  assumes  that  the  second  comer 
is  four  and  a  half  miles  above  the  mouth  of  the 
lead  stream  on  the  Maramecq,  and  the  bcgin- 
oing  corner  at  thu  mouth  of  the  streamlttt; 
that  this  is  the  front ;  that  the  northwestern  side 
line  meanders  the  lead  stream  to  the  furnace; 
and  then  runs  straight  through  the  Oreat  Mine, 
extending  to  a  point  beyond  eighteen  miles  in 
depth  from  the  mouth  of  the  streamlet;  that, 
from  this  last  point,  a  line  must  be  drawn  four 
and  a  half  miles  loo)^,  and  corresponding  in  its 
course  to  the  front  line  on  the  river:  and  from 
the  termination  of  his  line,  one  must  be  drawn 
to  close  on  ttie  upper  corner  on  the  river.  This 
is  ihe  theory  of  a  survey  predicated  of  the  trans- 
latioD  relied  on  la  thu  court.  No  mode  of 
surrey  is  here  claimed,  u  being  indicated  by 
the  translation  furnished  to  the  Circuit  Court, 
and  on  which  the  instruction  is  founded. 

As  the  court  below  was  influenced,  in  its  con-' 
struction  of  the  grant,  by  the  objects  claimed 
by  the  plaintiffs,  and  admitted  lo  exist  on  the 
{Cround.sothis  court  must  loolt  to  the  same  source 
of  information  for  aid,  in  coming  to  a  practical 
result.  Renault's  furnace  is  not  found  on  the 
map  presented  to  us,  but  the  Great  Mine  is. 
We  must  assume,  however,  for  the  purposes  of 
this  action,  that  the  furnance  lies  so  high  upon 
the  Mineral  Fork  as  that  a  straight  line  run 
from  it  to  the  Great  Mine  would  include  the 
<34tt*J  ^land  sued  for.  A.  survey,  made  on  this 
assumption,  would  require  a  line  so  acute  to  the 
Mineral  Fork,  as  to  strike  the  Little  Maramecq 
Kiver  not  far  above  the  upper  corner  on  tlie 
river,  and  ^ve  the  grant  the  form  of  a  triangle. 
Place  the  furnace  on  any  part  of  the  Mineral 
Fork  where  probable  conjecture  can  ItHate  it, 
and  still  the  second  line,  as  here  claimed  (run- 
ning through  the  furnace,  and  the  Great  Mine), 
would  have  an  acute  angle  in  il,  so  that  no 
depth  could  be  obtained  by  this  mode  of  sur- 
vt^.  Nor  could  a  corresponding  line  to  the  front 
on  the  river  be  obtained ;  nor  a  lino  be  laid  down 
corresponding  to  the  northwestern  side  line;  as 
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this  hypothetical  line  would  vary  so  much  in 
its  courses  as  not  to  a£Ford  space  for  the  two 
other  lines.  We  can  say,  with  entire  confidence, 
that  no  such  theory  of  survey  can  be  carried  out, 
taking  the  objects  called  for  and  found  as  the 
governing  rule;  and  it  isequally  certain.  In  our 
opinion,  that  no  specific  traundaries  were  con- 
templated as  having  been  given  to  Renault's 
grant  when  it  was  made,  but  that  the  lines 
were  to  be  afterwards  established  by  survey,  as 
in  cases  of  Spanish  concessions  covering  im- 

Erovements  where  the  exterior  trauodarieswere 
ift  to  the  discretion  of  the  surveyor. 
We  are  therefore  of  opinion  that  the  Circuit 
Court  properly  held  that  the  grant  did  not  sep- 
hrate  any  specific  tract  of  land  from  the  public 
domain,  and  that  the  jury  could  not  locale  it. 

The  court  having  held  that  the  plaintiffs  had 
no  title  to  support  their  action,  it  was  useless 
to  give  any  further  instructions;  nor  does  it  mat- 
ter whether  those  given  in  addition  to  the  first 
one  were  right  or  wrong. 

We  ther^fbre  order  that  the  Judgment  be  qf- 

OBDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  fmm  the  Circuit  Court  of 
the  United  States  for  the  District  of  Miss-ouri, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  'us  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  is  here- 
by affirmed,  with  costs. 


•CORNELIUS  D.  THORP,  PlnirU^  [*247 

ia  Error, 

V. 

ARDEL  B.  RAYMOND. 

New  York  IStatvte  of  LimitationM — VvmidatiDe 
dia^tUitia  ef        not  allomdfor. 

The  Statute  of  Uinftations  of  New  York  allows 
ten  years  within  whtch  an  action  must  be  brousrbt 
by  the  heln  of  a  person  under  dlaablUty ,  after  that 
dumbllity  la  removed. 

But  the  rlifht  of  entry  would  be  barred  If  an  ad- 
verse possession,  Ineludlng  those  ten  years,  bad 
thon  continued  twenty  years;  and  the  rlfiht  of  title 
would  be  barred. If  the  Hdvcrae  possession  bad  c-on- 
tlauedtwcnty-fl  VI' years.  Including  tbo^eten  years. 

Cumulative  disabilities  are  not  allowed  Id  the  one 
cam  or  In  the  other. 

Therefore,  where  a  rljrht  of  entry  accrued  to  a 
person  who  was  In  a  state  of  iii!:>anity.  the  limita- 
tion did  not  begin  to  run  until  the  death  of  that 
person;  but  bettan  to  run  then,  oltliouffh  the  heir 
was  under  coverture. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  circumstances  of  the  case  are  fully  stated 
in  the  opinion  of  the  court. 
It  was  argued  by  Mr.  Lawrezice  for  the 

ftlaintiff  in  error,  and  by  Mr.  Sh^  for  the  de- 
endant. 


Note.— Sfrttc  deciriorm  and  lavm  in  reoard  ft  Stat- 
u'e  of  LimHatl'inn,  grnrern  U.  S.  cmrto.  See  nnte  to 
Klmendorf  v.  Taylor,  10  Wheat.,  lai,  Limitatinru, 
what  statute  governs,  tiffect  of  new  stalutet.  Lex 
foii  and  not  lex  lool  onverM.  See  noteto  Tuwnsend 
V.  Jemlson,  9  Mow.,  wIT. 
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The  points  made  for  the  plaintiff  in  error 
were  the  following: 

First.  The  plaiatiff  having  shown  a  valid 
le^  title  in  bis  ancestor,  Nicholas  Brouwer, 
and  having  proved  that  the  said  Nicholas  Brou- 
wer died  seised  and  possessed  of  the  premises 
In  question,  the  laheritaace  therein  piwsed.  on 
his  death,  to  bis  granddaughter  and  sole  heir  at 
law.  Hannah  Brouwer,  the  plaintiff's  grand- 
root  her. 

Second.  There  Is  no  evidence  that  nne  held 
adverselv  to  the  heir  at  law  of  Nicholas  Brou- 
wer. and  therefore  it  must  bepresumed  that  he 
held  in  subordination  to  the  Brouwer  title.  (3 
R.  B..  892.  bee.  8.) 

Third.  The  adverse  possessioQ  commenced 
with  Oliver  DeLancey,  jd  1801,  at  which  time 
the  owuer,  Hannah  Turner,  was  under  the  dis- 
ability of  coverture  as  well  as  of  insaaitv. 
These  disabilities  conttnoed  till  her  death.  In 
1833.  aod  were  continued  in  her  heir  at  law, 
Jemima,  by  reason  of  hercoverture,  until  18S3. 

The  Htatute  provides  in  substance  (N.  Y.  R. 
L.,  of  1801,  Vol.  I.,  p.  563),  that  action  may 
be  brought  within  twenty-five  or  twenty  years 
<88  the  case  may  be)  after  desceut  cast ;  and  that 
the  time  during  which  the  disability  of  covert- 
ure or  Insanity  shall  continue,  shall  form  no 
part  of  the  period  of  limitation. 

In  this  case,  the  disability  existed  when  the 
adverse  possession  commenced  (Hannah  Tur- 
ner iiaving  the  title,  sod  being  under  dlsabill-, 
ty  from  1749  to  1822.  white  the  adverse  pos- 
session commenced  in  1801),  and  it  continued 
uninlerruptedly  to  exist,  in  the  persons  of  her 
and  her  daughter,  Jemima  Thorp,  until  the 
248*1 'death  of  the  husband  of  Uie  latter.  In 
18i2.  The  Statnteof  Limitations,  therefore,  did 
not  commence  to  run  ag^nst  the  original  and 
lawful  title  until  the  last-named  year,  and  con- 
sequently the  right  of  action  ooDtinued  unim- 
paired until  186;i. 

The  Judgment  should  therefore  be  set  aside, 
and  a  new  trial  ordered. 

Defendant's  points. 

I.  The  adverse  possession  by  the  defendant, 
and  those  under  whom  he  claimed  from  the  1st 
of  May,  1801,  totbetime  of  the  commencement 
of  tliissuit,  in  1850,  was  perfect,  and  barred  and 
extinguished  the  title  and  right  of  the  plaintiff. 
(34  \Vend.,  603,  604,  614:  16  Pel.,  455;  Z  R.  L. 
N.  Y.,  ch.  18S,  p  183. ;  3  R  a  N.  Y..  p.  333, 
sec  11.) 

II.  Hannah  Turner,  being  nnder  the  disabil- 
ity of  mental  incapacity  from  the  time  the  ad- 
verse possesion  commenced,  to  wii:  Ist  of 
Mav,  1801,  until  her  death,  in  1822.  her  heira 
at  law  had  ten  years  after  her.  death  within 
which  to  bring  their  action.  (3  R.  L.  N.  Y., 
cb;  185.  p.  183,  sees.  2,  8.) 

III.  Hannah  Turner  having  died  in  1^, 
Jemima  Thorp,  ber  heir  at  law,  and  the  moth- 
er of  the  plaintiff,  should  have  brought  her  ac- 
tion wilhin  ten  years  after  her  death;  as  the  ten 
years,  with  the  time  which  elapsed  after  the  ad- 
verse possession  commenced  exceeded  twenty 
years,  which  would  bar  ejectment,  and  ex- 
ceeded twenty-five  years,  which  would  bar  a 
writ  of  right.  {SmUh  v.  BurtU,  9  Johns.,  174; 
DtmareBt  and  Wtfe  v.  Wynhoop.  8  Johns.  Ch., 
139,  135:  JackMa.ex  dem.,  v.  Johnmn,  5  Cow., 
74.)  As  to  the  rule  in  Bngbind,  under  Statute  31 
James,  ch.  16,  Dm,  ex  am.,  v.  Jmon,  6  Eaat, 
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80.  Also  In  Feonsylrania,  under  ^tute  S6Ui 
March,  Vm,  Wsmlls  t.  Bobertmn,  6  Waits. 

486. 

IV.  The  plaintiff,  and  those  under  whom  he 
cidms,  not  having  brought  their  action  wilhin 
the  time  allowed  by  law,  are  barred  ^  the  Stat- 
ute from  recovering  said  premises,  or  any  inter- 
est therein.    (2  R.  L.  N.  Y.,  ch.  185,  p.  188.) 

Mr.  Jnriiee  Nelson  delivered  the  opinicKi  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  Diatikit  of 
New  York. 

The  plaintiff  brought  an  action  of  ejectrorat 
in  the  court  below  against  the  defendant  to  re- 
cover the  one  twentieth  part  of  a  mill  seat  aod 
the  erections  thereon,  together  with  some  ei^t- 
een  acres  of  land,  situate  on  the  lUver  Bronx 
in  the  Town  and  County  of  Weet Chester  in  said 
State;  and  on  the  trial,  gaveeridoice  tending 
to  prove  that  the  premises  woe  owned  in  fee 
In  1726  by  one  Nicholas  Brouwer,  and  that  be 
continued  seised  of  the  same  as  owner  down  to 
his  death,  in  1749;  that  his  heir  at  law  wsss 
grandchild  Hannah,  then  the  wife  of  Edmund 
*Tumer;  that  sakl  Turner  died  in  r*249 
1805.  leaving  his  wife  surviving,  but  who  bad 
been  for  some  years  previously,  aod  then  was, 
insane,  and  so  continued  till  her  death,  in  182S; 
that  at  her  death  she  left,  as  heirs  at  law  sur- 
viving her,  several  children  and  grandohitdrea; 
that  one  of  her  surviving  children  was  Jemima 
Thorp,  the  mother  of  the  present  plaintiff,  who 
was  married  to  Peter  Tboro  when  nineteen 
years  of  age:  the  said  Peter  aled  in  1882.  and 
said  Jemima,  who  survived  him,  died  In  ItJiS, 
leaving  the  plaintiff  and  other  children  snrvir- 
ing.  The  plaintiff  also  proved  the  defeodaat 
in  possession  of  the  premises,  aod  rested. 

The  defendant  then  proved,  that  before  the 
year  1801,  the  premises  to  question  were  in  the 
actual  possession  of  one  Oliver  De  Lancey  fum- 
ing as  owner,  who  in  the  same  year  by  indeB^ 
ure  of  lease  demised  the  same  to  one  James 
Bathgate,  for  the  term  of  fourteen  years;  that 
the  said  Bathgate  entered  into  posseesioa,  and 
continued  to  bold  and  occupy  tlie  premises  un- 
der this  lease  till  1804,  when  one  David  Lydig 
entered,  claiming  to  be  the  owner  in  fee;  that 
sud  Bathgate  attomeyed  lo,  and  held  aod  oc- 
cupied under  him.  as  temuit,  down  to  IBM; 
when  the  defendant  succeeded  as  tenant  of  the 
premises  under  the  said  Lydig:  that  David  Lv- 
dig  died  in  1840,  leaving;  Phiiip,  his  only  child 
and  heir  at  law,  suivivmg:  and  that  from  the 
dale  of  the  lease  to  Bathgate,  Ist  Hay  1801, 
down  to  the  commencement  of  this  suit,  the 
premises  had  been  continually  held  aod  pos- 
sessed by  De  Lancy  aod  the  Lydi^,  father  and 
son,  by  Uieir  sevenu  tenants,  claiming  to  be  the 
owners  in  fee,  and  exclusive  of  any  other  right 
or  title:  and  occupied  and  enjoyed  the  same  is 
all  respects  as  such  owners. 

Both  parties  having  rested,  the  court  charged 
the  jury  that  Hannah  Turner  look  the  title  lo 
the  premises  on  the  death  of  her  gruidfalber. 
Nicholas  Brouwer.  in  174f»,  as  hia  heir  at  law: 
but,  that  as  she  was  then  a  fem»  eovert,  the 
Statute  of  IJmltalkms  did  not  bmin  to  run 
against  her  till  1806.  on  the  death  ^  Edmund 
Turner,  her  husband;  and  as  she  was  also  un- 
der the  disabilily  of  insanity,  in  laOl.  when  the 
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adrene  poBsesaioa  commenced,  the  Statute  dtd 
not  begin  to  nia  aRttfnst  her  estate  until  her 
death,  this  latter  dlMbility  having  conlioued 
till  then:  aad  that  her  heirs  had  tea  years  after 
this  period  to  bring  the  action.  But;  that  the 
right  of  entiy  would  be  barred  If  the  advetse 
pOMessloQ,  iucluding  these  ten  years,  had  con- 
tinued twenty  years;  and  the  right  of  title 
would  also  be  barred  if  the  adverse  possession 
had  continued  twenty-five  years,  including 
these  ten  years.   That  the  ten  years  having  ex- 

Elred  in  1883,  and  the  action  not  having  been 
rought  by  the  plaintiff  till  18B0.  It  was  barred 
by  the  Statute  of  Limitations  in  both  respects 
SfSO*]  as  *an  ejectment  or  writ  of  right;  and 
that,  upon  the  law  of  the  case,  the  defendant 
wsa  entitled  to  their  verdict. 

We  think  the  ruling  of  the  court  below  was 
right,  and  that  the  judgment  should  be  af- 
firmed. 

It  is  admitted,  that  if  this  suit  should  be  re 
garded  In  the  light  of  an  action  of  ejectment  to 
recover  poesesslon  of  the  premises,  the  right  of 
entry  would  have  been  barred  by  the  Statute  of 
New  York,  the  twenty  years  bar  having  elapsed 
since  the  right  accrued,  before  suit  brought. 
(L  R.  Laws  of  1818,  p.  185,  sec.  8.) 

The  right  of  entry  of  Hannah  Turner  accrued 
in  1801,  out  at  that  time  she  was  Itdwring  un- 
der the  disability  of  coverture,  and  also  of  In- 
■anitv.  which  latter  survived  the  former,  and 
continued  till  her;deatli,  in  1823.  By  the  sav- 
ing clause  in  the  third  section  of  the  Act,  the 
h^rs  had  ten  years  from  the  time  of  her  death 
within  which  to  bring  the  ejectment,  and  no 
longer,  notwttlistanding  they  may  have  been 
miooTB,  or  were  laboring  under  other  disablli- 
tiea,  as  it  is  admitted,  successive  or  emulative 
disabilities  are  not  allowable  under  this  section. 
<tf  Cow.,  74;  8  Johns.  Ch.,  139,  185  )  The  ten 
years  expired  in  1833,  which,  with  the  time' 
that  had  elapsed  after  the  adverse  possession 
commenced,  exceeded  the  twenty  years  given 
by  the  Statute.   The  suit  was  brought  in  1860. 

But  it  is  supposed  that  the  saving  clause  in 
the  second  section  of  this  Act.  which  prescribes 
a  lltaltatlon  of  twenty-flve  years  as  a  bar  to  a 
writ  of  right,  is  different,  and  allows  cumula- 
tive disabilities;  and  as  ejectment  is  a  substitut- 
ed  remedy  in  the  court  below  for  the  writ  of 
right,  it  is  claimed  the  defendant  is  bound  to 
make  out  sn  adverse  possession  of  twenty-flve 
years,  deducting  successive  or  cumulative  dis- 
abilities. This,  however,  Is  a  mistake.  The 
saving  clause  In  this  second  section,  though 
somewhat  different  in  phraseology,  has  received 
the  same  construction  in  the  courts  of  New 
York  as  that  riven  to  the  third  section.  (12 
Wend.,  603.  610.  6S0,  685,  686,  6S6.  676.) 

ThejudffmMt  (As  tewri  bAm  U  Vur^ore  of- 
Itrmed. 

ORDBB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
conidderatloa  whereof,  it  is  now  here  ordered 
and  adjudved  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  In  this  cause  be,  and 
the  BBiqe  b  hereby  afflrmed,  with  casta. 

HOWABO  16. 


«TUIR10N  M  AILLARD.  EARNEST  [•SS 1 
CAYLERS,  AMD  HAMILLE  C.  ROU- 
HAOB,  Flaiat^tinBrrw, 

V. 

CORNELIUS  W.  LAWRENCE. 

Ibriff  Act  applied  to  private  and  soa'ttl  trarnae- 
tion»—p<>fmar  vm  of  v>ord»/umi*he$  rule  for 
eorutruciton — import  bg  manufacturer. 

By  the  Torlir  Act  of  18U,  a  duty  of  thirty  per 
cent,  ad  raWrm  is  tmpost-d  upon  articles  incluoed 
within  Holiedule  C;  amnnp't  which  are  "olothlnr 
ready  mitde  and  wearing  apparel,  of  every  desc^p- 
tioo ;  of  whatever  material  oompoeed.  made  up  or 
manufiictured,  wholly  or  In  part  by  the  tailor* 
Wmpstressor  manufacturer. 

By  schedule  T>  a  duty  of  twenty-flve  per  cent, 
only  is  ImpoflfHl  on  mauufaotures  of  slllc.  or  of 
which  stik  shall  be  component  materiHl,  not  other- 
wise provided  for;  manufscturesof  worsted,  or  of 
wbicb  worr>t«d  Is  a  ooinpooeot  material  not  other - 
wl-e  provided  for. 

Shawls,  whether  worsted  shawln,  worsted  and 
cotton  shawls,  silk  and  worsted  shawls,  twreve 
shawls,  merino  shawls,  silk  shawls,  worsted  Marn, 
silk  soHrfS.  and  mouasellne  de  Ivine  shawls,  are 
wearinir  apparel,  and  therefore  subject  to  a  duty 
of  thirty  per  cent,  under  schedule  C  . 

The  popular  or  n<celved  Import  of  words  fur- 
nishes the  general  rule  for  the  Interpretation  of 
public  laws  as  well  as  of  private  and  social  trans- 
action. 

THIS  case  was  brought  up  by  writ  of  error, 
from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

It  was  an  action  brought  by  the  plaintiffs  in 
error  against  Lawrence,  the  Collector  of  the 
port  of  New  York,  for  a  return  of  duties. si- 
ieged  to  have  been  improperly  exacted  upon 
certain  importations  of  shawls. 

The  circumstances  of  the  case  and  the  vari- 
ous prayers  to  the  Circuit  Court,  both  on  be- 
half of  the  plaintiffs  and  defendant,  are  fully 
slated  in  ihe  opinion  of  the  court. 

It  was  argued  by  Mw$ra.  McCoUok  and 
Cutting  for  the  plaintiffs  in  error,  and  Jifr. 
Cushingf  (Attorney  Oeneral,)  for  the  defend- 
ant. 

The  points  made  by  the  counsel  forthe  plalut- 
iffs  in  error,  were  the  following: 

Ist.  The  ttist,  second,  third  and  fourth  in- 
structions asketj  for  by  the  defendant,  and 
granted  by  the  court,  are  erroneous,  each  of 
them — 

(a.)  Because  the  terms,  "clothing  ready 
made  and  wearing  apparel  of  every  descrip- 
tion, made  up  or  maniifactured  by  the  lailor, 
sempstress  or  manufacturer,"  used  in  schedule 
C.  of  Tariff  of  1846,  do  not  Include  by  their 
own  force  all  articles  which  can  be  used  as 
personal  dress  either  for  the  adornment,  pro- 
tection or  comfort  of  the  person;  and. 

(b.)  Because,  where  In  said  Tariff  of  1846 
the  use  to  which  an  article  may  be  u*>ually  put 
is  intended  to  govern  the  rale  of  duty  to  I>e 
exacted,  the  statute  expressly  so  declares. 


NoTB.— PitptiJnr  oHd  received  Import  nfwtrdttfw- 
niehct  rule  uf  interpret  of  itm  in  lavn,  an  veil  at  ^n 
pultlie  and  anefal  traiiraef  torw;  ercepftona  ondQitaU- 
ficatliinii ;  accnanmed  wiiw  and  wave. 

Laws  are  to  be  onnstrued  l>y  Inieroretin?  their 
words  In  their  plain  and  actual  moanlnfr,  onllnsry 
and  srraniinatlcnl  sense  of  thi'lr  lantcuaire,  when  the 
terms  are  clear  and  precise.  ViUg  v.  Uiiircd  States, 
Dev  ,  IST:  Reatty  v. United  StatfS.  Dev.,  167;  Chase 
V. United  SUtes.  Dev..  IW;  Dnited  Stales  v.  Warner, 
4  HoLean,  4S8;  S  West.  Law.  J..  XU:  Parsons  v. 
Hunter,  i  8umn.t  419,  4S8:  Levy  v.  MoCartee,  6 
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(c.)  Because,  by  all  the  proofs,  said  terms, 
' '  wearing  apparel,"  as  used  in  trade  and  com- 
merce Id  July.  1846,  did  not  embrace  fluch 
shawlf)  Aud  Rcarfa. 

252*1  *(d.)  Because,  the  terms  "wearing 
apparel,"  att  used  in  said  Act  of  1646,  are  either 
HyDooymous  with  "ready  made  clothing,"  or 
too  iDdeRiiite  to  assess  any  other  article  than 
ready  made  clothing  with  duty. 

(e.)  Because  the  uri£f  should  be  construed 
acrording  to  the  commercial  sense  and  mean- 
ing of  the  tenrnt  employed.  The  charge  is,  in 
thiH  respect,  opposed  to  the  settled  law  of  this 
court. 

2.  The  fifth  and  sixth  instructions  asked  by 
the  defendant,  ami  granted  by  the  court,  vere 

erroneous. 

(a.)  Because  the  fifth  assumes  that  in  com- 
merce the  addition  of  fringes  by  hand  to  some 
ot  said  shawls  and  scarfa,  after  they  come  from 
the  loom,  necessarily  brings  thent  wilhin  the 
terms,  "articles  worn  by  women  or  children, 
made  up,  or  made  wholly,  or  in  part,  by  hand, " 
which  are  employed  in  said  schedule  C. 

(b.)  Because  the  sixth  assumes  that  the  mak- 
ing of  knots  in  the  fringes,  or  the  twisting  of 
HBUt  fringes  by  hand  In  some  of  Mud  shawls, 
after  the  shawls  came  from  the  loom,  neces 
Harily  brings  the  shawls  within  the  clause,  "  ar- 
ticles worn  by  women  and  children,  made  up 
or  made  wholly,  or  in  part,  by  hand."  ' 

The  court  erred  in  refusing  the  plaintiff's 
prayers,  because — 

Sd.  The  shawls  and  scarfs  in  question  being 
in  trade  aud  commerce  known  as  "  manufact- 
ures of  silk"  or  "worsted,"  and  not  being 
known  in  commerce  as  "  cloUiing  ready  made, 
nor  as  "  articles  worn  by  women  and  children,"- 
ibe  adding  of  fringes  by  hand,  or  the  knotting 
and  twisting  these  fringes  by  hand,  does  not 
lalic  (hem  out  of  the  clashes  of  "  manufactures 
of  silk,  or  of  whicli  silk  Hhall  be  a  component 
material,  not  otherwise  provided,"  and  of 
"  manufactures  of  worsted,  or  ^f  which  worst- 
ed shall  be  a  component  mnterial,  not  other- 
wise provided  for,"  specified  by  schedule  D. 


4th.  The  proof  shows  that  in  trade  and 
commerce  the  term  "made," or  "made  up," 
UKed  in  schedule  C,  does  not  embrace  goods  to 
which  frinses,  borders,  knots,  or  tawels  are 
added  after  the  fabric  is  mtide  in  the  loom;  nor 
force  goods  with  such  additions  to  be  rated  or 
known  as  ' '  articles  worn  by  women,  made  op. 
or  made  wholly,  or  part  by  hand." 

5th.  The  use  1o  which  goods  may  be  put,  in 
fact,  does  not  exclude  ihem  from  the  oonuner- 
cial  class  to  which  they  belong. 

Otb.  The  goods  cannot  be  classed  uoder 
schedule  C.  because  the  proof  diows  that  fn  the 
language  of  trade  and  commerce  they  are  not 
either,  (a.)  "  Articles  worn  by  men,  women, 
or  children,  made  up,  or  made  wholly  or  iu  part 
by  hand."  (b.)  Nor  "clothing  ready  made, 
and  wearing  apparel  made  up,  or  manufactured 
wholly  or  m  part  by  the  tailor,  serapslress.  or 
mHDUfac'turer.  (c.)  Nor  "  manufactures  of  cct- 
ton,  linen,  silk,  wool  or  wonted,  embroidend 
or  tamboured,  in  Ibe  loom  or  otherwise  by  ma- 
chinery, or  with  the  needle  or  other  process." 

*7th.  The  opinions  of  the  officers  of  [*1253 
Ibe  customs  detailed  in  I  he  proof,  and  the  ar- 
gumeniB  attempted  to  be  drawn  by  them  from 
the  exemption  from  duty,  tuder  schedule  1, 
"  of  wearing  apparel  in  actual  use.  and  other 
personal  eflFectM  of  persons  arriving  in  the 
United  States."  do  not  establish  any  fact,  nor 
furnish  any  guide  in  construing  the  Tariff  of 
1846,  so  as  to  charge  the  shawU  and  scarfs  in 
question  with  thirty  per  cent,  duty,  under 
schedule  C. 

8lh.  To  charge  the  goods  in  question  with 
thirty  per  cent.  duly,  by  schedule  C.  instead  of 
iwenty-flve  per  cent,  by  schedule  D.  it  is  es- 
sential that  they  should  have  been  distinctly 
well  known  in  commerce  by  the  tenn  "cloth- 
ing ready  made,  and  wearing  apparel,"  sod  as 
'the  terra  "clothing  ready  made,  aud  wearing 
apparel,"  by  the  testimony  does  not  embrace 
such  shawls  and  scarfs,  the  greater  rate  ol  ihiny 
per  ccDl.  is  not  to.  be  impoMd, 

8ih.  The  terms  employed  in  schedule  C  of 
the  Tariff  of  1846,  by  which  Uio  exaction  of 


IVt..  102:  United  statM  v.  Fisher.  2  Cranch.a5H; 
Smitli  T.'Bell,2  Eng.  Kallw.  CaB.,87;:  10Mt.-ee.&W„ 
SJ»:  Slepbenraa  v.  HIsjrlasoQ.'S  H.  L.  Ca8.,038; 
Fnrdj-ce  V.  Bridjfea,  1  H.  L.  (iw.,  1;  II  .Tur.,  IS7  ; 
I^oirHD  V.  Omrtown,  IS  Beav.,  2S:2U  L.  J.CIian.,  H7  : 
I'bTlpotv.  tit.  Georgi-'B  Hospital,  a  H.  L.  Cvi.,  338; 
H  Jiir.  N.  S.,  Jucksim  v.  L,cwin,  17  Johns.,  476; 
18  Johns.,  SOI;  Wnt«rford  &  Whiu-hdil  Turnpike 
V.  People,  »  Barb.,  181 ;  Pooplo  v.  N.  Y.  C.  ItaH- 
rOHcl  Co.,  IS  N.  Y..  T8;  25  Barb.,  199;  Walter  v.  Har- 
rin,  to  Wen<].,  .555, 601 :  MuCtusky  V.  Cromwell.  11  N. 
Y..mi  I  Ueber'fi  Leg.  Uerm..n:  2  Hutta  Inst.,  ob. 
T.  t^u.  8:  Story.CoDst.,  Beo.2M ;  4  HiU.  8H;  20  Wend.. 
561  :  7  N.  Y.,  »7. 

Statutes  are  to  be  Interpreted  t"  g\veenoct  to  all 
their  wordd,  when  such  lnt«rpn'tati'>n  1r  reason* 
able,  and  0<insl8t4>Rt  with  tlit-lr  prnvlslons  and  ob- 
jects. United  States  v.  Basst'tt,  2  Story  (3.  C,  3W ;  « 
Law  Hep..  201. 

Witrds  well  known  in  tho  English  law  must  he 
rmdcnXood  In  the  sense  of  the  En^li<h  law.  McCool 
V.  Smith,  1  Blaek.,  «5ff:  Klrkptttri<;k  v.  Gibson.  2 
Broi'k.  Marsh..  3(W;  Waterford  &  Whitehall  Turn- 
pike Co.  V.  People,  9  Barb.,  lei.  167. 

General  words  are  controlled  by  spectllcatlons. 
bill  not  by  Intluenc-e  or  llmliatlons  or  ImpJloailon, 
imli-Mi  neoessary  antl  Irreslstlttle.  United  States  v. 
Wel«.  2  Wall..  Jr.,  C.  C,  72;  4  Law  Kep.  N.  8.,  280 ;  8 
West.  Law  J.,  asa ;  Oclpgke  v.  <1ty  of  Dubtique,  1 
Wall..  220:  Fbto  t.  Martlndale.  2  Cnin<-b,  10,  8S7 ; 
t^Mtk  V.  Hamilton  County,  8  McLean,  112;  United 
States  V.  Huftbes.  Oabbe.  807;  2  Law  th-p..  820;  1 
Li  V.  Law  Uau^  6l5 ;  United  States  v.  Gomba,  12  Pet., 

•86 


Doubtful  words  In  a  frencral  statute  may  I>e  ex- 
poundm)  witb  rcferenue  toaKenvralurage.  8Utut« 
apiilieable  to  a  particular  pfave  may  be  oonstriMd 
by  u»aga  at  that  place.  Lo%-e  v.  Ulnvkleri  AM. 
Adni..  438. 

Contemporaneous  understanding:  of  a  statute, 
corroborated  by  an  undevlatinv  usaire  of  ttilrty 
years,  must  sovern  its  Judicial  <-nnst ruction.  Catt- 
ed States  V.  The  Recorder.  1  BlHtehf.,  218 ;  5  N.  T. 
Lejr.  ()bs,.288:  Dwar.  oo  Stat.. AO;  »Pt<k..5IT;  I 
Crancli,  :  5  Crunch,  S3 ;  17  Mass..  144 ;  S  Man-  4TT : 
2  Op.  Att.-Oen.,  WW;  10  Op.  Att.  Gen.,  St. 

where  words  have  been  lonir  used  in  a  tec^nieal 
sonsc.  and  tbeir  meaoinir  judicially  oonstrtied,  and 
have  been  adopted  by  iheLegliOature  In  that  seniB, 
they  should  l>e  bo  conftrued,  althoiipb  varTtng 
from  tlieir  strict  literal  mmiilnK.  HiiekmaboyeT. 
Mottlctaund.8  Moore,  P.  c.  C.  4:  &  Moore.  lad.. 
A  pp.,  S3i. 

Where  a  word  In  a  statute  would  make  tbe  t^nar 
in  which  it  occurs  unlntelltirible.  tbe  word  may  tw 
ellmlnatc<<  and  the  clause  read  without  It.  Stone 
V.  Yeovil,  34  L.  T.  N.  S.,  874 :  1  L.  K.  C.  P.  Dir..  «1 : 
45  L.  J.      P.  Dlv.,  857  ;  34  W.  K..  lOTJ. 

CuMom  and  usn^  are  to  t>e  considered  In  the 
construction  of  statutes,  as  statutes  inresardtd 
proof  and  acknowledirment  of  deeda,  and  form  of 
certlfloatc.  Merltim  v.  Barsrn,  2  Barb.  Ch_  Sf; 
Bunk  of  Utlea  v.  Mersorean.  3  Barb.  Ch..  1(38,577;  i 
InRt.,76:  2  Edw.,  74;  5Cranoh,32;  1  8^.  ft  tL.lH: 
2Cow.,68T;  Hopk.,  287. 

A  long  and  uolnterruptod  practice  under  a  stat- 
ute retftirded  as  arood  evidence  of  ita  cooatructloii. 
Fort  V.  Burota,  6  Barb.,fllK  78. 

HOWAJID  It 
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thirty  per  cent,  is  claimed,  an)  similar  in  sub- 
ataooe  with  the  terms  of  the  Act  of  1843.  and 
the  practical  construction  sod  action  of  tbe 
government,  in  regard  to  shawls  and  scarfs, 
under  that  Act,  should  be  followed  under  the 
Tariff  of  18i6. 

lOih.  The  exaction  of  thirty  per  cent,  under 
schedule  C,  is  not  justified  by  any  treasury  in- 
KtructioDS  which  are  contrary  to  the  commer- 
cial uDderstandiog,  and  to  the  rulen  of  con- 
struction of  the  statute  in  regard  to  duties. 

11th,  The  first,  second,  third  and  fourth 
pn^ers  of  the  plninltffs  were,  and  each  of 
them  was  in  accordance  with  the  aeltledlawof 
thin  court,  and  the  .refusal  of  the  court  to  in- 
struct the  jury  upon  any  of  the  said  proposi- 
tions as  prayed  for,  was  erroneous. 

Tbe  following  is  a  part  of  the  argument  of 
the  AUomfV-Oerurak 

The  Question  rinsed  by  the  plaintiff  in  his 
action  u  simply  this:  are  "shawls"  wearing 
apparel? 

The  Act  of  184G  has  not  charged  duties  upon 
"shawls"  by  that  name.  But  if  it  be  fouod 
that  "stiawls"  are  wearing  apparel,  then  the 
Collector  has  charged  the  true  legal  rate  of  dut;^, 
without  any  excess;  and  the  plaintiff's  suit  is 
without  foundation  io  law. 

For  the  signiflcatioQ  of  the  word  "  shawls," 
as  used  in  the  plaintiff's  ioToices  and  entrira  at 
the  custom  house,  and  of  the  words  "  wearing 
apparel,"  as  used  in  the  Statute  of  1846,  we 
must  resort  to  tbe  established  use  of  that  and 
of  correspondent  phrases  in  our  own  and  in 
cognate  languages,  and  to  critical  examination 
of  their  legal  intent  and  import. 
254*]  *in  McCulloch's  Dictionary  of  Com- 
merce we  have  this  deflnition:  "  Shawls  (Ger- 
man— Schalen ;  French — Chales ;  Italian — Scba- 
vali;  Spanish — Chevalos); articles  of  tloe  wool, 
■ilk,  or  wool  and  silk,  manufactured  after  the 
fashion  of  a  large  handkerchief,  used  In  female 
dre^s.  The  finest  shawls  are  imported  from 
India,  &c.  .  .  .  Shawls  are  made  of  va- 
riuuH  forms,  sizes  and  borders,  which  are 
wrought  separately  with  tbe  view  of  adaptiog 
ttiem  to  the  different  markets." 

In  the  Diclionary  of  Frtnch  and  English  by 
Professors  Flemming  and  Tibbils,  we  have  this 
ditlDitioB  and  explanation:  "Shawl"  (En- 
glish). "  Grand mouehoir  de  ton"  (French) — 
signifying  a  frreat  handkerchief  for  the  neck. 

In  the  Diclionary  of  Commerce,  ptiblished 
in  Piu^s,  in  1839,  under  the  direction  of  (Juilla- 
man,  wc  have  this  definition:  "  Ch&le."fran^ 
d'itoffe,  dont  ler  femtnes  ae  couvnnt  Us 
«paule$,  et  qui  eat  ordinairemMt  fabriqui  dam 
le  goHt  da  vA4Us  de  ^Orient."  (Shawl— a  large 
piece  of  cloth  with  which  the  women  cover 
thdr  shoulders,  usually  maoufacturcd  in  the 
fashion  of  the  shawls  from  the  iia»i.) 

In  Landais'  French  Diclionary  twhicb  has 
gone  through  eleven  editions),  we  have  this 
deflnilioa:  "  ^h.B.\\." tongue  piece  d'itttffe  de 
Jtoie,  ou  de  laine,  dont  lea  lutbUanta  de  I'Egypte 
f'entourerU  la  tite.  Le  Hchall  eat  adopts  depute 
lungtempta  par  tea  damea  hVancniac*.  gui  te  por 
tefU  ear  lea  epaule* — mSeritaumehiSie.  {Shawl 
— a  lung  piece  of  cloth  of  silk  or  wool  with 
which  the  iQhabitant«  of  iSgypt  surround  the 
heiul.  The  shawl  has  been  long  since  adopted 
bv  tlie  women  of  France,  who  wear  it  on  their 
shoulders— it  is  also  written  "chfite." 
Howard  16. 


In  the  Dictionary  of  tbe  French  Academy, 
this  definition  is  given:  "  Chftle — longte  piiee 
d'Hojfe  dimt  lee  orUntauz  i^enndoppetU  la  tHe, 
et  qui  entre  anm  de  divenee  maniirea  dan*  leur 
vetement.  (Shawl — a  long  piece  of  cloth  with 
which  the  orientals  environ  the  liead,  and 
which,  in  divers  wa^,  makes  a  part  of  thdr 
apparel.) 

Consulting  English  lexicons,  we  find  these 
defloitions:  **  Sbawl,  a  part  of  modem  female 
d  ress. " — Worcester. 

'•  Shawl,  a  cloth  of  wool,  cotton,  silk  or  hair, 
used  by  females  as  a  loone  covering  for  the 
neck  and  shoulders." — Websler, 

Craig's  Dictionary  of  the  English  Language 
(which  is  considered  the  best  present  slaodard 
work)  gives  us  this  definition: 

"  ^awl,  a  kind  of  large  kerchief,  originally 
from  India,  which  forms  a  part  of  modern  fe- 
male dress,  being  worn  as  a  loose  covering  for 
the  shoulders  and  hack." 

These  various  lexicographers  all  agree  that 
shawls  are  wearing  apparel. 

The  plaintiffs,  to  evade  the  definitions  in  com- 
mercial dictionaries  *aad  other  lexi-  [*SS05  ' 
CODS,  and  the  descriptive  words  In  the  statute, 
(schedule  C),  and  the  mass  of  testimony  given 
in  this  cause,  and  the  invoices  and  entries  at  the 
customhouse  by  themselves,  offer  tbe  oaths  of- 
men,  "  that  io  trade  and  commerce,  articles  of 
this  description  are  not  considered  wearing  ap- 
parel;" that  shawls  of  this  description  "  are  not 
known  among  merchants  ae  wearing  apparel;" 
that,  "  In  a  commercial  sense,  none  of  these 
shawls  are  made  up.  nor  arc  they  known  among 
merchants  as  wearing  apparel;  that  these 
shaw^  'commercially  speaking,' are  not  wear- 
ing apparel." 

Declarations  of  this  nature  by  witnesses  avail 
nothing.  Shawls  are  known  in  commerce  as 
wearing  apparel,  these  witnesses  to  the  contrary 
notwithstanding.  These  witnesses  say.  in  one 
breath,  shawls  are  not,  "in  a  commercial  sense, 
wearing  apparel;"  are  not,  "commercially 
speaking,  made  up,  nor  known  among  mer 
chants  as  wearing  apparel;"  and  in  the  next 
breath  tell  us  they  are  worn  by  women,  and 
come  from  the  manufacturer  "  in  a  complete 
state  to  be  worn,"  with  their  fringes  tied  by 
band,  with  separately  woven  borders  united  to 
them,  ready  for  use;  yet  they  say,  "commer- 
cially speaking."  and  "in  a  commercial  sense," 
they  are  neither  "  made  up  "  nor  "  wearing  ap- 
parel 1" 

Such  contrariant  absurdities  the  plaintiffs  pro- 
pose to  dispose  of  by  the  oaths  of  the  two  tailors, 
Raymond  and  Beaumont,  who  swear  that  they 
have  "  purchased  shawls  of  this  description  to 
make  up  into  gentlemen'sgarments:  into  waist- 
coats and  dressing-gowns;"  and  who  think 
"  that  shawls  are  not  wearing  apparel  till  they 
are  made  up  in  this  way." 

According  to  their  mode  of  thinking,  the 
cashmere,  and  other  fine  shawls  imported  from 
India,  were  not  known  among  merchants  as 
wearing  apparel,  and  were  not  wearing  apparel 
unless  Ibey  were  made  up  intogenllemen's gar- 
ments, waistcoats  and  dressing-gowns,  or  such 
like;  that  is,  "commercially  speaking,"  and 
"  in  a  commercial  sense!" 

Such  evidence,  in  favor  of  the  plaintiffs, 
made  "  commercially,"  and  "  in  a  commercial 
sense,"  cannot  outweigh  commercial  diciion- 
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arits  and  other  lexicons;  caimot  do  away  Iodr- 
eatabliiibed  usagee,  and  make  lu  dUbeliere 
what  our  eyeaaee  day  after  day;  that  U,  shawls 
in  actual  use,  ae  parts  of  the  wearing  apparel 
of  females. 

The  statute,  in  schedule  C,  uses  plain  Ian 
guage  to  describe  two  great  general  classes  of 
merchandise:  the  flrat,  "  clothing  ready  made," 
the  second,  "  wearing  apparel  of  every  descrip- 
tion, of  whatever  material  composed,  made  up 
or  manafactured  wholly  or  in  part  by  the  tailor, 
sempstress  or  manufacturer.'  The  witn^ses 
for  the  plaintiffs  confound  tbe  two  classes,  omit 
SSB^j  Mparts  of  tbe  descriptions  of  the  second 
class,  endeavor  to  confuse  the  plain  meaning 
of  tlie  statute  by  introducing  a  sopbi^iical 
sense,  called  by  uiem  "a  commercial  sense;" 
and  even  in  that  they  put  away  tbe  established 
BlguiflcatiODS  of  words,  conttiidlct  atandard 
writers  on  commerce,  and  repudiate  common 
sense  and  common  usage. 

Wearing  apparel  is  a  general  description  or 
genu»  comprehending  many  species,  and  shawls 
are  undoubtedly  a  species  of  wearing  apparel. 
Common  use,  uie  deflnations  and  explanations 
of  learned  writers  of  commercial  dictionaries, 
and  of  other  lexicons,  the  d^ly  experience  of 
our  own  eyesight,  all  concur  to  convince  our 
understandings,  lieyond  a  doubt,  that  shawls 
are  a  species  of  apparel  worn  by  females. 
If  shawls  are  not  "  made  up  or  manufactured 
wholly  or  in  part  by  the  tailor,  sempstress  or 
manufacturer/  how  or  by  whom  are  tbey 
madet  Certain  it  is  they  are  not  a  raw  mate- 
rial, but  are  the  products  of  art  and  labor. 

Congress,  in  l^islating  the  system  of  duties 
on  imports  in  the  Act  of  1846  (schedu^  C). 
has  given  a  description  for  revenue  purp<wcs, 
which  clearly  comprises  these  shawls;  the 
worda  of  description  employed  in  the  statute 
must  have  tlieir  known  signification  as  estab- 
lished by  standard  writers,  ut>e,  and  general  ac- 
ceptation. The  sophistications  attempted  by 
the  witnesses  for  plaintiffs  alwut  a  "commer- 
cial understanding,"  and  "In  a  commercial 
sense,"  are  foreign  to  the  case,  and  are  over 
ruled  by  this  court  in  De  Pbrett  v.  Lawtnee 
18  How.,  S83. 

Mr.  Jii$tiee  Danlal  delivered  the  opinion  of 
the  court: 

The  pl^ntiffs  in  error  Instituted  in  tbe  court 
aforesaid  against  the  defendant  an  action  of 
trespass  on  the  case  for  tbe  recovery  of  an  al- 
leged excess  of  duties  charged  by  (be  defendant 
as  (Joliector  of  the  port  of  New  York.and  paid  to 
him  under  {Htttest  by  the  plaloliffs,  upon  oeriaio 
goods  imported  by  ibem  from  Havre  iu  France, 
anddescril)ed  bytberaio  tbe  in  voicesand  entries 
thereof  as  "worsted  shawls,  worsted  and  cot- 
ton shawls,  silk  and  worsted  shawls,  barege 
shawls,  merino  shawls,  silk  shawls,  worsted 
scarfs,  silk  scarfs,  and  moimeline  de  laine 
shawls."  There  appear  to  have  been  nineteen 
different  importations  by  the  plaintiffs,  com- 
prised within  the  description  just  given,  but  a 
particular  or  separate  enumeration  of  tbem  la 
not  necessary,  it  being  admitted  that  tbe  protest 
of  the  plaintiffs  embraced  the  whole  of  tbem, 
and  that  tbe  correctness  or  incorrectness  of  the 
proceeding  in  reference  to  each  of  them  depends 
upon  tbe  construction  of  the  same  statute. 
Upon  the  artldea  thus  described,  the  ColleeCor 
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charged  tbe  duty  of  thirty  per  centum  ad  tol9- 
rem  as  being  wMring  apparel  wltbln  tbe  mean- 
ing *of  schedule  C,  in  the  Act  of  Con- 1*257 
gress  of  the  SOth  of  July.  1846.  (Pteb  Ml 
Stat,  at  L.,  ch.  74,  p  44.)  The  phtiotiffs  inriM 
that  according  to  Schedule  D,  in  the  same 
statute,  Ihey  were  bound  to  pay  at  the  rate  of 
twenty-five  per  centum  ad  valorem  only,  and 
for  a  recovery  of  Ihe  difference  between  this 
last  rate  and  tluit  at  which  they  have  made 
paymrat,  their  action  bas  been  brought. 

Upon  issue  joined  on  the  plea  of  nan  amtn^ 
sit  and  under  instructions  from  the  court  as  to 
the  import  of  tbe  provisions  of  the  Statute 
July  8uth,  1846,  a  verdict  w^  found  for  tbeds- 
fendant.  and  a  judgment  entered  in  accordance 
therewith.  This  case  is  comprehended  within 
narrow  limits,  and  Itsdeddon  must  depend  en- 
tirely upon  the  interpreietion  of  those  poriimu 
of  the  Statute  of  1846.  designated  as  schedules 
C  and  D,  as  to  thedeacription  and  enumeration 
of  the  articles  subjected  tn  duties  and  the  rate 
of  impost  prescritied  by  these  schedules. 

In  schedule  C,  which  imposes  a  duty  of 
thir^  per  centum  ad  vaiorem,  are  comprised 
Ihe  following  article*,  in  the  literal  terms  of  the 
law,  "clothing  ready  made,  and  wearing  ap- 
parel of  every  descnption,  of  whatevever  ma- 
terial compoaed,  made  up  or  manufactured, 
wholly  or  in  part  by  the  tailor,  aemprtmaa  ot 
manufacturer." 

By  schedule  D.  of  thesame  Act,  it  is  declared 
that  an  impost  of  twenty  five  per  centum  only 
shall  be  levied  on  '.'nianufacturea  of  dik.  or<n 
which  silk  shall  be  a  component  material,  not 
otherwise  provided  for;manufaclure8^  wont- 
ed, or  of  which  worsted  is  a  component  ma- 
terial, not  otherwise  provided  for." 

Several  witnesses  were  examined  by  the 
plaintiffs,  with  the  view  of  showing  that  in  a 
mercantile  sense  the  term  "stuiwls,"  under 
which  descriptive  name  the  goods  of  Ibe  |Haio(- 
iffs  were  entered,  did  not  include  "wearing 
apparel,"  and  a  forUori  not  wearing  appar^ 
either  made  un  or  manufactured  wholly  or  in 
part  by  the  tailor,  sempstress  or  manufacturer: 
and  that  therefore  under  the  provisina  bl 
schedule  I)  they  were  subject  to  an  impcst 
of  twenty  five  per  centum  only  aa  auinufaet- 
ures  of  silk  or  wfirsted.  "not  otherwlae  pro- 
vided for."  Counterviuling  evidence  was  ad- 
duced on  the  part  of  the  defendant  to  show 
that,  in  a  mercantile  sense,  and  by  generally 
received  and  notorious  acceptation,  and  by  tlie 
plain  and  even  imperative  language  of  Ihe  stat- 
ute, shawls  were  established  to  be  wcsaring  ap- 
parel ;  and  consequently  came  within  the  rates 
tmpofied  by  scheilule  C,  and  could  not  be 
brought  within  tbe  description  in  acbedule  D. 
as  articles  "not  otherwise  provided  for."  Tbe 
characttr  of  the  evidence,  or  more  property  tlie 
points  it  was  designed  to  iiear  upon,  most 
plainly  appear  from  the  several  prayers  submit- 
ted at  the  trial,  and  by  the  ruliuga  of  theoouit 
upon  those  prayers. 

*The  counsel  for  the  plaintiffs  moved  [*S58 
the  court  to  charge  and  Instruct  the  Jury. 

Ist.  That  if  tbe  jury  shall  find  from  tbe  evi- 
dence that  the  shawls  in^question  were  known 
tbe  date  of  the  passage  of  the  said  Act  of  SOih 
July, 1646.  in  trade  and  commerce  as  "manufac- 
tures of  worsted,"  or  of  which  worsted  was  a 
component  nut^lal,  that  then  they  are  «• 
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brdoetl  ia  xclicdule  D,  and  are  only  liable  to  a 
duty  of  twenty -five  per  ceiitaiftAdmrionnn.gDd 
DO  more. 

Seccmd.  That  if  the  Jury  shall  find  from  the 
evidence  that  the  shawls  in  qoestion  were  not, 
at  the  dnte  of  the  said  last-roentioned  Act,  in  a 
•comowrcia)  sense,  and  according  to  the  mean- 
ing of  the  term  among  merchanta,  either- 
lit.  Articles  worn  by  men,  women  or  chil- 
dnen.  "  made  up."  or  nude  wholly  or  in  part 
by  hand.  2d.  Nor  clothioG;  ready  made,  or 
wearing  apparel  "made  up,  or  manufactured 
'nrhoUy  or  in  part  by  the  tailor,  sempstrcss  or 
:iiianufacturer.  Sd.  Nor  manuhctures  of  cot- 
:ton,  linen,  silk,  wool  or  worsted,  embroidered 
or  tamboured  in  the  loom,  or  otherwise  by  ma- 
chinery, or  with  the  needle  or  other  process; 
then  in  ^ther  of  said  cases  the  articles  m  ques- 
tion are  liable  only  to  aduty  of  twenty  five  per 
centum  ad  vaiarem. 

Tblrd.  That  If  the  juir  shall  find  from  the 
evidence  that  the  articles  in  question  were 
«karged,  under  the  Act  of  1843,  with  duty  as 
"  manufactures  of  combed  wool  or  worsted." 
"  manufactures  of  worsted,  and  manufactures 
•ot  worsted  and  silk  combined."  under  section 
I.  subdivision  1  of  said  Act,  and  as  "manu- 
factures of  cotton,"  or  of  which  cotton  shall 
be  a  component  part  under  aectloa  9.  subdivis- 
ion 3  of  said  Act,  then  the  articles  in  question 
are,  under  the  Act  of  1646,  liable  to  a  duty  of 
twenty-five  per  cent,  advatorem,  and  no  more. 

Fourth.  That  if  the  jury  shall  find  from  the 
evideoce  that  at  the  date  of  the  passage  of  the 
said  Act  of  the  80th  of  Julv,  1846,  the  shawls 
in  question  were  commercially  known  as  "  man- 
ufactures of  worsted,"  or  <n  which  worsted 
was  a  component  material,  and  that  they  were 
not  luiown  in  trade  and  commerce  as  clothing 
ready  made,  or  as  "  wearing  apparel  "made  up, 
or  manufactured  wholly  or  in  part  by  the  tailor, 
sempstress  or  manufacturer,  nor  as  articles 
worn  by  men,  women  and  children,  made  up, 
or  made  wholly  or  in  part  by  hand,  then  they 
are  chargeable  with  a  duty  of  twenty-five  per 
ceat.  ad  valorem,  and  no  more. 

Whereupon  His  Honor,  the  presiding  judge, 
refused  so  to  instruct  the  jury  in  accordance 
with  all  or  any  of  the  said  several  prayers, 
whereby  the  plaintiffs,  by  their  counsel,  had 
prayed  the  court  to  instract  the  jury. 

And  thereupon  the  counsel  for  the  plainUffs 
259*]  then  and  there  'excepted  to  the  refusal 
of  the  said  judge  to  instruct  the  jury  in  con- 
formity with  the  sfdd  several  prayers  of  the  said 
plaintiffs,  and  also  to  the  charge  and  instruct- 
ing the  jury  by  the  said  judge,  in  conformity 
with  all,  any,  and  every  of  the  several  prayers 
wherein  the  defendant's  counsel  had  so  prayed 
the  court  to  instruct  the  jury  as  matter  of  law. 

The  counsel  for  the  defendant  insiated,  as 
matter  of  law,  and  prayed  the  court  to  charge 
and  instruct  the  jury  as  follows: 

First.  That  shawls  and  scarfs  suitable  and 
adapted  in  the  state  they  are  imported,  to  be 
worn  by  women  on  the  person,  as  an  ailicle  of 
dress,  and  usually  so  worn  by  women  in  the 
United  States,  are  "wearing  apparel,"  "made 
up  "  or  manufactured  wholly  or  in  part,  by  the 
tailor,  seamstress  or  manufacturer,  within  the 
true  meaning  of  schedule  C,  of  the  Tariff  Act 
of  the  80th  of  July,  1846,  and  are  properly 
chargeable  with  the  duty  of  thirty  per  centum 
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ad  valorem,  prescribed  by  said  schedule  C. 

Second.  That  shawls  ana  scarfs  of  the  de- 
scription above  named  are  not  the  less  wearing 
api^l,  made  up  or  manufactured  wholly  or 
in  part  by  the  tailor,  seamstress  or  manufact- 
urer, within  the  true  meaning  of  the  stdd 
schedule,  though  sometimes  purchased  by 
clothiers  and  tailors  to  be  made  up  Into  vests, 
dressing  gowns  and  other  garments,  as  testi- 
fied to  by  the  witnesses  for  the  plaintiffs  in  this 
case. 

Third.  That  shawls  and  scarfs  of  the  de- 
scription above  named  are  wearing  apparel, 
made  up  or  manuhctured  wholly  or  in  part  by 
the  tailor,  sempstress  or  manufacturer,  within 
the  true  meaning  of  the  said  schedule  C,  not- 
withstanding, at  the  date  of  the  passage  of  the 
said  Act  of  July,  1846,  they  may  not  have  been 
called  or  known  by  commercial  men  in  trade 
and  commerce  by  the  name  of  wearing  apparel. 

Fourth.  That  whatever  may  have  been,  at 
the  date  of  the  said  Act,  the  definition  given 
by  commercial  men  to  the  term  "  wearing  ap- 
parel," shawls  and  scarfs  of  the  description 
above  named  are  nevertheless  wearing  apparel, 
made  up  in  whole  or  in  part  by  toe  tailor, 
sempstress  or  manufacturer,  within  the  true 
meaning  of  the  said  schedule  C. 

Fifth.  That  shawls  or  scarfs  suitable  and 
adapted  in  thdr  state  as  imported,  to  be  worn 
by  women  and  children,  of  whatever  material 
composed,  having  fringes  added  by  hand  to  the 
body  of  the  shawls  after  the  same  has  come 
from  the  loom,  with  sticks  or  needles,  or  other 
such  implements,  although  according  to  com- 
mercial usage  and  understanding  that  said  ar- 
ticles are  not  thereby  charged  in  their  commer- 
cial sense  or  acceptation,  are  articles  worn  by 
women  and  children  made  up  or  made  wholly 
or  in  part  bv  hand  within  the  true  meaning  of 
said  schedule  C,  and  are  therefore  chargeable 
with  the  duty  of  thirty  per  centum  ad  valors, 
prescribed  1^  said  scheaule  C. 

•aixxh.  That  shawls  and  scarfs  of  r*2e0 
the  description  above  named,  in  the  iringes 
of  which,  after  the  body  of  the  shawls  has  come 
from  the  loom,  knots  are  made  by  hand  as  a 
part  of  such  fringes,  or  the  fringes  of  which 
are  twisted  or  otherwise  completed  by  hand, 
although  according  to  commercial  usage  and 
understanding  the  said  articles  are  not  hereby 
changed  in  their  commercial  sense  or  accepta- 
tion, are,  nevertheless,  articles  worn  by  women 
and  children,  made  up  or  made  wholly  or  in 
part  by  hand,  within  the  true  meaning  of  the 
said  schedule  C,  and  are  therefore  chargeable 
with  the  duty  of  thirty  per  centum  adwuonm, 
prescribed  by  the  said  schedule  C. 

And  thereupon  His  Honor,  the  presiding 
judge,  charged  the  jury  in  accordance  with  the 
sevnBl  prayoiB  in  oonf  enmity  with  which  the  de- 
fendant s  counsel  had  insisted  as  m^ter  of  law. 

And  thweapon  the  cotuuel  for  the  plainUfls 
excepted  to  ssid  ruling  of  the  court  upon  each 
of  the  said  prayeis. 

In  construing  the  provision  of  schedule  C. 
we  thbik  that  its  meaning  cannot  be  easUy  mis- 
conceived, if  the  rule  of  interpretation  be  drawn 
from  the  ordinary  and  received  acceptation  of 
its  language,  or  from  any  regard  to  the  sensible 
and  consistent  application  of  its  words.  It  is 
obvious,  that  by  the  phrase  "  dothing  ready- 
made,  and  wearing  appard  of  every  descrip- 
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t!oD,"  the  Legislature  did  not  mean  to  limit  the 
eoumeraUoQ  to  such  babilimeots  as  were  either 
by  necessity  or  by  a  regard  to  comfort  or  util- 
ity required  to  be  changed  from  their  original 
shape  or  fashion,  and  reshaped,  reconstructed 
in  order  to  adapt  them  to  the  human  body,  or 
to  the  purposes  of  life.  Such  a  construction 
would  render  the  member  of  the  sentennc  im- 
mediarely  following  and  connected  with  the 
former  by  the  copulative  conjunction,  and  de- 
signing to  introauce  a  new  class  of  subjects, 
altogether  ^urd,  and  wholly  inoperative.  It 
must  be  understood  as  being  the  intention  of 
the  Legislature  to  add  to  "clothing  ready- 
made,"  in  the  acceptation  above  given,  every 
article  which  in  its  design  and  completion  and 
received  uses,  is  an  article  of  wearing  apparel, 
and  to  comprise  such  article  within  BChedule  C 
of  the  Act  of  1840.  no  matter  of  what  material 
composed,  either  in  whole  or  in  part,  or  by 
whom  composed  or  made  up.  whether  by  the 
tailor,  sempstress,  or  manufacturer.  The  ques- 
tion to  be  determined  has  no  relation  either  to 
material  or  process,  or  agent,  but  exclusively  to 
the  origin  and  purpcwes  of  the  subject  of  the 
duty  imposed 'as  being  in  its  design  and  in  its 
finished  condition  "wearingapparel."  Simi)ly, 
in  other  words,  whether  shawls  are  wearing 
apparel. 

3y  the  several  prayers  pressed  upon  the  Cir- 
cuit Court  for  instructions  to  the  jury,  the 
object  to  which  they  are  all  directed  has  been 
the  diversion  of  the  jur^  from  this  the  only  le- 
S61*]  gitimate  *inquiry  before  them.  The 
effort  has  been  to  substitute  for  the  literal  and 
lexicographical  and  popular  meaning  of  the 
phrase  "wearing  apparel,"  some  suppcHed 
mercantile  or  commercial  signiflcation  of  these 
words,  and  to  render  subservient  to  that  sig- 
nification what  was  clearly  accordant  with  the 
etymology  of  the  language  of  the  statute,  with 
the  essential  purposes  and  action  of  the  govern- 
ment, and  with  the  widespread.  If  not  the 
univeral  understanding,  of  all  who  may  not 
happen  to  fall  within  the  range  of  a  limited  and 
Interested  class.  In  instances  in  which  words 
or  phrases  are  novel  or  obscure,  as  in  terms  of 
art,  where  (hey  are  peculiar  or  exclusive  in 
their  signification,  it  may  be  proper  to  esplun 
or  ducidate  them  by  reference  to  the  art  or 
science  to  which  they  are  appropriate;  but  if 
language  which  is  fiuniliar  to  all  classes  and 
KTMes  and  occupations — ^language,  the  mean- 
mg  of  which  is  impressed  upon  all  by  the  daily 
habits  and  necessities  of  all— may  be  wrested 
from  its  established  and  popular  import  in 
reference  to  the  common  concerns  of  life,  there 
can  be  little  stability  or  safety  in  the  regula- 
tions of  society.  Perhaps  withiu  the  compass 
of  the  English  language,  and  certainly  within 
the  popular  comprehension  of  the  inhabitants 
of  this  country,  there  can  scarcely  be  found 
tenns  the  import  of  which  is  better  understood 
than  is  that  of  the  words  "  shawl "  and  "  wear- 
ing apparel."  or  of  "shawl"  as  a  familiar, 
every  day  and  indispensable  part  of  wearing 
apparel.  And  it  would  seem  to  be  a  most  ex- 
travagant supposition  which  could  hold  that, 
In  the  enactment  of  a  law  affecting  the  interests 
of  the  nation  at  large,  the  Legislature  should 
select  for  that  purpo^  language  by  which  the 
nation  or  the  mass  of  the  people  must  necessa- 
1  ily  be  misled.  The  popular  or  received  import 
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of  words  funiishcfl  the  geoeral  rule  for  the  Id- 
terpretation  of  public  laws  as  well  as  of  private 
and  social  transactions ;  and  wherever  the  Lcris- 
lature  adopts  such  language  In  order  to  define 
and  promulge  Uieir  action  or  their  will,  the 
just  conclusion  from  such  a  course  must  be, 
that  they  not  only  themselves  ct>mprebended 
the  meaning  of  the  language  they  have  selected, 
but  bare  chosen  it  with  reference  to  the  known 
apprehension  of  those  to  whom  the  l^islative 
language  is  addressed,  and  for  whom  tt  is  dedgn- 
ed  to  constitute  a  rule  of  conduct,  namely:  the 
community  at  large.  If,  therefore,  the  strange 
concession  were  admisrible  that,  in  the  opiaion 
of  a  portion  of  the  mercantile  men,  shawls  were 
not  considered  wearing  apparel,  it  would  still 
remain  to  be  proved  that  this  c^inion  was  sus- 
stained  by  the  judgment  of  the  oocununity 
generally,  or  that  the  Legislature  deogned  a  de- 
parture from  the  natural  and  popular  accepta- 
tion of  language. 

Another  position  preraed  upon  the  Circuit 
Court  Id  behalf  of  the  plaintiffs  in  error,  as  is 
shown  by  the  evidence  and  by  one  'of  [*263 
the  prayers  to  the  court,  was  this:  that  shawls, 
in  the  form  in  which  they  are  fashioned  and 
finished  by  the  manufacturer,  could  not  prop- 
erly be  termed  wearing  apparel,  because  thqr 
are  by  tailors  and  clothiers  frequently  purchased 
to  be  worked  up  into  vests  and  other  garments. 
This  position  might,  with  equal  proprie^,  be 
urged  with  reference  to  any  article  of  weariog 
apparel  whatsoever  which  should  be  diverted 
from  its  primal  and  regular  use  and  dcMgn.  The 
consistency  and  force  of  this  argument,  if  soeb 
it  deserves  to  be  called,  maybe  aptly  illustrated 
by  the  account  of  the  varied  uses  of  a  familiar 
article  of  wearing  apparel  found  in  a  poetical 
description  of  the  privations  and  ezpedieots  of 
a  needy  author,  in  which  we  read  that. 

"A  stocklnv  decked  bis  brow  Instead  of  ba«, 

A  cap  by  night,  a  glucMng  all  the  day." 

According  to  the  Ic^c  of  the  poution  btt 
referred  to,  a  stocking  transferred  into  a  nislH- 
cap  is  shown  never  to  have  been  a  stocking, 
and  therefore  never  weuing  apparel,  notwiib- 
standing  its  primitive  denominaucm.  thederigo 
for  which  it  was  knit  or  woven;  ortfae  offices  lo 
which  it  may  have  been  usually  applied. 

To  the  rulings  of  the  Circuit  Court  upon  the 
prayers  presented  on  behalf  of  the  plaintib  and 
defendants  respectively,  we  deem  it  unnecssaiy 
to  apply  a  separate  commoit.  It  is  sufflekM 
here  to  remark,  that  upon  a  deliberate  examina- 
tion of  those  rulings,  in  reference  to  the  facts 
and  features  of  the  case,  we  accord  to  the  for- 
mer our  entire  sanction,  as  being  coincident 
with  the  principles  laid  down  in  this  opiaioo, 
and  with  a  just  interpretation  of  those  clauses 
of  the  statute  under  color  of  which  this  wctkM 
was  instituted. 

We  therefore  a^udge  thai  the  deeitian  of  tAt 
CHreuit  Ckmr$be,andthe»ame  iihenAgqffmiui. 

OKDEB. 

This  cause  came  oa  to  be  heard  on  the  tno- 
script  of  the  record  from  the  Circuit  Court  of  the 
United  Slates  for  the  Southern  District  of  New 
York,  and  was  amied  by  counsel ;  on  coasids- 
ation  whereof,  it  Is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  ot  ths 
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Mid  circuit  Court  in  this  cause  be,  and  the  same 
is  hereby  affirmed,  with  cosU. 

AtTff-I  Blatchf.,  S04. 

Clted-fi  Otto,  111 ;  11  Otto,  8H;  8  CUff..  MS ;  18 
Blat«faf.,l». 


263*]  "EDWIN  BARTLETT.  Plaintiff  in 
Error, 

V. 

GEORGE  P.  KANE. 

Duiie§  on  importt — apprai»ement  of  amount  of 
quiniM  in  quantity  of  Peruvian  bariir-~good 
tc/ure  appeal  teithdrawn — atUUtional  not  re- 
funded a«  dravbaek. 

By  the  TftHIT  Act  of  1842.  the  cuptom  house  ap- 
pniiBers  are  directed  to  ascertain,  estimate  and  ap- 
praise, by  at]  reasonable  ways  aDd  means  Id  their 
power,  the  true  and  actual  market  value  of  goods, 
and  have  power  to  require!  the  productluu,  on 
oath,  of  all  letters,  accoumsor  Invoices  relating  to 
tbe  same.  If  the  Importer  shall  be  dissatisfied  with 
tho  appraJHement,  be  may  appeal  to  two  merohaot 
appraisers. 

whore  there  was  an  Importation  of  Peruvian 
bark,  and  the  appraisers  directed  a  cbeintc-al  exam- 
ination to  be  made  of  the  quantity  of  quinine  which 
it  contained,  although  the  rule  may  nave  been  In- 
accurate, yet  it  did  not  destroy  the  validity  of  the 
appraisement. 

Theimporter  having  appealed,  and  I  be  appraisers 
having  then  called  for  ouplM  of  letters,  &o.,  the  im- 
porter withdrew  his  appeal  without  complying 
with  the  requisition.  TheappraisenienttbenBtandB 

The  appraisers  having  reported  the  value  of  the 
{foods  to  be  more  than  ten  per  cent,  above  that  de- 
clared in  the  Invoice,  the  collector  assessed  an  ad- 
ditional duty  of  twenty  per  cent,  under  the  eighth 
section  or  the  Act  of  1840  (9  Stat,  at  I,argo,  48). 
Tills  additional  duty  was  not  entitled  to  t>n  re- 
funded, as  drawback,  upon  re-exportation. 

THIB  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
Uisirict  of  Maryland. 

It  was  an  action  brought  by  Bartlett  acainst 
Kane,  who  was  the  Coilwtor  of  the  port  of  Bal- 
timore, for  the  refunding  of  certain  duties  al- 
leged to  be  iliegally  exacted  upon  tiie  importa- 
tion of  Peruvian  bark. 

The  circumstances  of  the  caaeare  fully  stated 
in  the  opinion  of  the  court. 

It  was  argued  by  irM*ra.BniM  and  Brown 
fat  the  plaintiff  In  error,  and  by  Mr.  Onah- 
Ibv  (AUornoy-Qenaia)),  for  the  disrendant. 

The  points  and  authonties  relied  upon 
the  counsel  for  the  plaintiff  In  error  were  as 
follows: 

Ist.  That  the  true  dutiable  value  of  the 
goods  importt^  by  the  plaintiff  in  error,  which 
were  the  production  of  Bolivia,  and  exported 
from  tliat  country  by  Messrs.  Pinto  Co..  to 
whom  they  l)clonged,  was  tlieir  market  vidue 
in  Bolivia,  at  the  time  of  their  procurement  l)y 
Messrs.  Pialo  &  Co. 

2d.  That  if  said  goods  are  to  be  considered 
as  exported  from  Peru,  their  true  dutiable  value 
was  iheir  market  value  in  Bolivia  at  the  date 
of  tlieir  exptntation  from  Peru;  and  the  court 
below,  which  seems  to  consider  them  as  ex- 
ported from  Peru,  then  erred  in  declaring  that 
the  law  in  such  case  llxee  the  duties  upon  the 
market  value  at  the  place  of  exportation. 

3d.  That  as  Bolivia  was  not  an  open  market 
in  which  bark  could  be  purchased  duriog  the 
comiauance  of  the  contracts  bctweeo  Pioto  & 
Co.  and  the  Bolivian  government,  the  cost  price 
Howard  IS. 


*to Messrs.  Pintoft  Co.  of  the  said  goodB.r*264 
under  their  contracts  of  monopoly  with  the  Boli- 
vian government,  must  be  esteemed  tbe  market 
value  of  said  goods  in  Bolivia,  for  tbe  purpose 
of  fixiog  tlieduliable  value  of  said goods,  wheth- 
er considered  as  exports  from  Bolivia  or  Peru. 

4tb.  That  the  invoice  value  of  said  goods 
which  was  declared  on  the  entry,  and  upon 
which  duty  was  then  paid  by  the  agents  of  the 
plaintiff  in  error,  is  clearly  shown,  by  the  evi- 
dence, not  only  to  have  been  greater  than 
the  cost  price  to  Messrs.  Pinto  &  Co.  under 
their  said  contracts,  but  was  also  fully  equal  to 
the  value  of  such  goods  in  the  markets  of  Peru 
up  to  tlie  period  of  their  diipment  from  that 
country, 

0th.  That  whatever  mav  Iw  tiie  rule  of  law 
establishing  the  true  dutiable  value  of  said 
goods,  their  dutiable  value  as  mentioned  in  the 
invoice,  duly  vended  and  declared  on  the  en- 
try, must  be  deemed  their  true  dutiable  value 
until  superseded  by  a  valid  appraisement,  fixing 
a  different  value. 

6th.  That  the  appraisement  by  which  the 
dutiable  value  of  the  said  goods  was  raised, 
and  the  Importer  was  subjected  to  the  addi- 
tional duty  prescrilied  by  the  eighth  section  of 
tbe  Act  of  1846,  was  illegal  and  void,  and  the 
duties  thus  claimed  and  paid  under  said  ap- 
praisement, were  illegally  exacted. 

7th.  That  the  court  Iielow  erred  in  refusing 
the  plaintiff's  second  prayer,  and  in  the  opinion 
which  was  given  to  the  ]utv,  by  which  U  de- 
cided as  a  matter  of  law,  and  without  submit- 
ting any  facta  to  be  found  by  the  jury  that  said 
appraisement  was  valid. 

ttth.  That  the  non-compliance  of  the  plaintiff 
in  error  with  the  re<^uirements  of  the  apprais- 
ers, contained  in  their  letter  of  the  6th  of  Oc- 
tot>er,  1849,  did  not  make  valid  the  illegal  ap- 
praisement of  his  gooda,  previously  made,  and 
then  still  appealed  from. 

0tb.  That  the  coart  below  erred  in  refusing 
to  grant  thepl^ntiff's  third  and  fourth  prayers; 
and  also  in  the  opinion  which  it  gave,  by  which 
it  instructed  tbe  jury  absolutely,  and  without 
submitting  any  facts  to  be  found  by  them, 
that  the  pTainuff,  by  his  conduct,  bad  nxed  the 
correctness  oi  the  Mid  appndsement. 

10th.  That  the  court  erred  in  rejecting  tbe 

filainUff's  fifth  prayer,  and  in  instructing  the 
ury  that  the  pltdntiff  was  not  entitled  to  re- 
cover an^  part  of  the  sum  exacted  by  the  de- 
fendant m  error,  as  additional  duty  under  the 
eighth  section  of  the  Act  of  1846,  upon  the 
gM)ds  entered  by  the  plaintiff  for  waroiousing 
and  sutwequentty  exported. 

To  maintain  the  first  seven  points,  having 
reference  to  the  true  dutiable  ratue  of  the 
goods,  and  the  invalidity  of  the  appraisement 
*by  which  this  value  was  raised,  the  [*265 
plaintiff  in  error  relies  on  the  following  Acts  of 
Congress:  1818,  ch.  79,  8  Btat.  at  Large.  488, 
and  particularly  to  sees.  8,  4,  5, 9, 11, 13,  15, 16 
and  17: 1828,  cb.  21,8Stat.  at  Large.  739,  sees. 
4,  S,  7.  8,  18,  14,  IS,  16.  18.  19,  21;  1828.  ch. 
63.  4  Stst.  at  Large,  270,  sees,  8,  9;  18S0,  cb. 
147,  4  Stat,  at  Large,  409,  sees.  1,  2,  8,  4;  1882, 
ch.  227,  4  Stat,  at  Large,  588.  sees.  7,  8,  15; 
1888,  ch.  56,  4  Stat,  at  Lar^e,  629,  sec.  3;  1842, 
ch.  270.  6  Stat,  at  Large,  684.  sees.  16,  17,  21. 
22,  28,  24;  1846,  ch.  74.  9  Stat  at  large.  42, 
sees.  1,  8,  11,  schedule  F. 
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And  by  way  of  Illustration,  to  the  Act  of 
test,  ch.  88,  9  Stat,  at  Large,  639.  And  the 
Treasury  Circular  of  tbea7lhof  March,  1851, 
construing  the  same. 

And  the  following  authorities:  Tappan  t. 
77te  UniUd  motet,  2  Mas.,  896;  Tappan  v.  The 
United  mtes,  11  Wheat.,  420  to  437;  Traeg  v. 
Sica/ritDout,  10  Pet.,  94,  95;  ElUottv.  Sioartioout, 
lb..  153-157;  Marriottv.  Brune,  9  How.,  634, 
633;  Qreely  v.  Thompson,  10  How.,  225-241; 
Maxmlt  V.  Ormnold.  lb.,  347  to  254;  Beggio  v. 
Oreely,  MSS.  Mass.  Circuit,  June,  1831;  Orin- 
nea  V.  Lawrence,  1  Biatchf.,  384,  850. 

To  main  tain  bis  8th  and  9th  points,  the  plaint- 
iff in  error  refers  to  1828.  ch.  21,  8  »at.  at 
Lar^,  729,  sees.  16,  17;  1830,  cb.  147,  4  Htat. 
at  Large,  409,  sec.  3;  1832,  ch.  227,  4  Stat,  at 
Large,  583,  sees.  7,  8;  142.  ch.  270,  5  Slat,  at 
Large,  548,  sees.  16,  17;  1848,  ch.  70,  9  Stat, 
at  Large,  237. 

And  to  Tapoan  v.  The  United  Staiet,  2  Mass., 
408:  OrinneU  v.  Lawrence,  1  Blatcfaf.,  850; 
Tucker  v.  Kane,  MSS.  Md.  Circuit;  Seffffio  y. 
Qredy,  MSS.  Mass.  Circuit,  June,  1851;  Wat- 
son on  Arbitrations,  59  Law  Library,  S6;  Rus- 
sell on  Arbitrations,  68.,  lb.,  151;  Tracy  v. 
Swartwout,  10  Pet.,  95,  96;  Marriott  v.  Brune, 
9  How.,  634;  Oreely  v.  Thompmm.  10  How., 
220-288. 

To  maintain  his  10th  point  he  refers  to  the 
Acts  of  1799,  ch.  22,  1  Stat,  at  Large,  627,  par- 
ticularly Bees.  56,  75,  76,  77,  78,  80,  81,  84; 
1816.  cb.  107,  8Stat.  at  Large,  810,  sec.  4;  1818. 
ch.  129,  3  SUt.  at  Large,  467;  1823,  cb.  21,  8 
Stat,  at  Large,  729,  sees.  28-37;  1830,  ch.  147, 
4  Stat,  at  Large,  400,  sec.  5;  1842,  ch.  270,  5 
Stat,  at  Large,  548,  sees.  13. 13, 15;  1846,  ch.  7, 
9  Stat,  at  Large,  8,  sec.  8;  1846,  ch.  84,  9  Stat, 
at  Large,  53,  sees.  1,3;  Treasury  Circular  of 
12tb  June,  1847;  TremleU  v.  Adanu,  18  How., 
803. 

The  Attorney-General  contended: 

The  said  appraisement  was  final  and  conclu- 
sive upon  the  withdrawal  of  the  appeal. 

After  enumerating  the  atatntoiy  provisionB 
upon  the  subject,  he  said: 

From  the  enactmenta  of  the  statute,  it  is  clear 
266*]  that  the  appraisement  *by  the  custom 
house  appraisers  becomes  final  and  conclusive 
nipon  either  of  these  events;  by  the  failure  of 
the  owner,  importer  or  consignee*  to  ask  an 
appeal  to  merchant  appraisers,  or  by  withdraw- 
ing that  appeal  after  taken,  or  by  refusmg  to 
produce  the  letters  or  accounts  relating  to  the 
goods  imported. 

The  statute  cannot  be  evaded  by  taking  an 
appeal  and  then  withdrawing  it,  with  notice  of 
an  intent  to  bring  the  question  of  the  true  mar- 
ket value  before  the  judicial  tribunals;  nor  by 
taking  an  appeal,  refusing  to  produce  the  letters 
and  accounts  required,  and  withdrawing  the 
appeal  under  protest  against  the  appraisement 
appealed  from,  with  notice  that  the  sppellant 
means  to  contest  the  appraisement  and  present 
bis  documents,  called  ior  by  the  appraisers,  be- 
fore a  tribunal  other  than  the  merchant  ap- 
praisers. 

The  statute  has  provided  the  appellate  tri- 
bunal to  settle  finally  the  question  of  the  true 
tnarktjt  viUue  of  the  goods  when  the  importer, 
owuur  or  consignee  dissaiistied  with  the  ap- 
praisement, by  the  custom  house  appraisers. 
That  dnal  apellate  tribunal  is  toconslst  of  mer- 
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chants,  "two  discreet  and  experi«ioed  mer- 
chants, citizens  of  the  United  States,  famiUir 
with  the  character  and  value  of  the  goods  in 
question.*'  The  in^nuity  of  the  plaintiff  can- 
not draw  this  question  ad  alivd  examen. 
>  The  plaintiflsays : '  *In  looking  more  carefully 
to  the  requisition  of  your  appnusers  of  bark  per 
St.  Joseph,  1  find  Uiat  I  shall  have  to  have 
copied  and  translated  a  mass  of  correspondence 
from  January  last,  when  it  was  shipped,  to 
August  (for  reference  to  it  is  made  in  all  my 
letters  from  Pinto&  Co.,  and  Alsop  &  Co.);  and 
in  order  the  more  fully  to  explain  Pinto  &  Co'a 
mode  of  invoichig  their  bark,  I  shall  have  to 
preamt  a  aeries  of  documents,  commendng  in 
1847,  with  their  contract  with  the  Bolivian  gov- 
ernment, proving  its  actual  cost  to  be  aboiu 
$60  per  quintal :  all  these  are  neccxsary  to  make 
out  my  own  case,  and  I  am  unwilling  to  present 
less  than  all  the  documents.  I  do  not  see,  how- 
ever, of  what  use  they  can  be  at  present  to  the 
appraisers,  who  have  already  miule  up  their 
valtiation  of  the  bark,  and  made  a  return  to  the 
Collector.  I  shall  therefore  defer  the  presenta- 
tion of  my  documents  for  another  tribunal,  and 
not  lose  more  time  in  delivering  the  bark  to  the 
purchaser.  I  wish  you  to  inform  the  Collectcn* 
that  by  my  instructions  your  appeal  is  wiib- 
drawn,.  and  that  you  are  prepared  to  pay,  imder 
protest,  whatever  duties  may  be  exacted  on  the 

bark  At  leisure  we  can  then  test  the 

question  of  this  exaction," 

In  plaintiff's  second  letter  to  his  agenia.  be 
says:  "One  reason  I  have  for  taking  the  coarse 
directed  in  my  letter  of  this  date  is.  that  my 
counsel  informs  me  that  I  can  more  easily  pet 
the  bark  case  into  court  before  the  appeal  «^ 
praisement  be  resorted  *to  than  after-  [*267 
wards.  Some  of  our  judges  have  bdd  that  an 
appeal  appraisement  is  final  and  conclusive." 

The  plaintiff  professed  not  to  see  what  use 
could  be  made  of  the  letters  and  correspondmce 
called  for  after  the  appraisement  by  the  custom 
house  appraisers  had  been  reported  to  the  Col- 
lector. It  would  have  been  useful  evidence  be- 
fore the  merchant  appraisers  if  the  plaintiff  bad 
not  withdrawn  his  appeal  rather  than  to  pro- 
duce those  letters,  accounts  and  oorres|KHidenoe. 
They  might  have  enlightened  the  merdtant  ap- 
praisers. They  mi^bt  have  enlishtetied  the 
custom  house  appraisers  to  amend  or  correct 
their  report  to  the  Collector,  for  the  duties  were 
not  then  fixed  and  imposed.  Did  the  plaintiff 
conjecture  that  the  merchant  appraisers,  to 
whom  be  had  appealed,  were  to  decide  witboot 
hearing  any  eTidcnce?  That  the  govemnteot 
was  debarred  from  introducinK  evidence  lo 
sustain  the  appraisement  appealtn  from? 

The  pretenses  in  the  plaintiff's  letter  of  in- 
ability to  see  the  use  to  oe  made  of  the  leuen 
and  correspondence  called  for;  that  he  would 
"  defer  the  presentation  of  the  documents  for 
another  tribiuul "  than  the  merchant  antraisect, 
and  that  be  could  "  more  earily  get  ibe  bwk 
case  into  court  before  the  appeal  i^>praiaeiiieBt 
be  restored  to  than  aflerwanls,"  cannot  enaUe 
the  plaintiff  to  evade  the  force  and  effect  of  the 
seventeenth  section  of  the  Act  of  1843. 

The  "actual  market  valueor  wholesale  price," 
at  the  time  when  the  article  was  purchued.  in 
the  principal  marketsof  thecountiy  from  wUch 
the  same  diall  have  been  imported  into  the 
United  States,  is  a  quottion  of  fao,  not  of  law. 
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The  sixteenth  and  seventeeDth  sections  of  the 
Act  quoted  plainlv  make  the  BBCeitainment  of 
that  fact  SD  executive  fuDCtion;  an  administra- 
tive, not  a  judicial  process.  The  particular  ex- 
ecutive and  adntioiatrative  Juriadiction  and  proc- 
ess are  carefully  specified  in  the  law  iu  a  man- 
ner to  exclude  all  other  jurisdictions,  and  to 
Tuake  the  ascertainment  of  the  fact,  by  that  par- 
ticular jurisdiction,  "final and  conclusive." 

The  statute,  if  the  owner,  importer,  or  con- 
signee be  diuaUsfled  with  the  appraisement  of 
the  goods,  has  given  a  remedy  by  an  appeal. 
"  forthwith,"  to  merchant  appraisers:  Blxpresiio 
uniua  est  ea^uaio  aUfiriut.  The  express  mention 
of  the  one  remedy  is  the  exclusion  of  another. 
(Co.  Litt.,  310;  Broom's  Legal  Maxims,  515, 
S16:  TheKing  v.  Cunningham,  6  East.  478. 480: 
The  Sing  v.  3%<  JtuOcea  8urr^,  2  Dum.  & 
B..  610;  Oata  v.  Sn^K  and  Same  v.  Jf^Uth, 
3Dum.  t&E.,444.) 

The  fact  to  be  thus  ascertatned  is  of  vital  im- 
portance to  the  revenue.  The  means  given  are 
necessary  to  protect  the  revenue  from  dim- 
inution by  evdsions  and  frauds  requiring 
268*]  promptitude.  ^Congress  have  intend- 
ed that  the  fact  shall  be  speedily  ascertained 
and  adjusted,  finally  and  conclusively  fixed 
"  forthwith."  as  quickly  as  may  be  alter  the 
master  of  the  vessel  shall  have  made  entry  of 
the  cargo,  as  it  were  wlui  levatu;  for  it  is  a  fact 
preceding  the  computation  and  payment  of  the 
duties;  iu  its  nature,  purpose  and  effect,  an  ex- 
ecutive and  administrative  business.  The  views 
and  enda  intended  in  this  respect  cannot  be 
answered  by  Uie  diktory  proceedings  of  the 
courts. 

II.  No  drawback  is  recoverable  of  the  penal 
duty  of  twenW  per  cent,  in  addition  to  Uie  reg- 
ular duty  inflicted  by  law,  and  paid  on  one 
hundred  and  twentv-flve  seroons  of  bark  after- 
wards re-exported  from  the  port  of  Baltimme  to 
fordgn  parts. 

The  duty  of  fifteen  per  cent.  advtUerum  has 
been  refunded  upon  toe  seroons  of  bark  so  re- 
exported to  foreign  parts. 

This  question  as  to  the  penal  duty  is  so  plain, 
as  to  afford  little  room  for  argument.  The 
twenty  per  cent,  is  a  rated  penalty,  inflicted  for 
an  attempt  to  defraud  the  revenue  by  an  in- 
voice and  entry  of  the  goods  at  the  custom  house 
at  an  undervalue. 

After  the  fact  committed,  the  fraud  detected, 
and  the  penalty  paid,  the  party  cannot  demolish 
the  fact,  wipe  out  the  fraud,  and  clsim  that  the 
penalty  shall  be  remitted  because  he  has  found 
It  for  his  interest  to  re-export  the  merchandise 
to  a  foreign  country.  By  such  a  construction 
of  the  statute,  the  taw  would  be  stripped  of  its 
sanction,  and  terror  to  offenders. 

The  construction  given  by  the  Secretary  of 
the  Treasury  (Hr.  Walker),  In  his  circular  of 
the  12lh  of  June,  1847,  to  the  collectors,  pp.  86, 
S7,  is,  that  this  is  a  "  penal  duty."  *  *  This 
penal  duty  is  not  a  subject  of  drawback,  and 
cannot  be  returned  on  debenture: "  *  *  "such 
penalty  is  never  returned  on  exportation  of  such 
goods." 

On  October  25. 1849,  plaintiff  applied  to  the 
Secretary  of  the  Treasury  (Mr.  Ueifedith)  for 
instructions  to  the  Collector  to  return  the  "ex- 
cess of  duty  above  that  which  would  have  ac 
cnied  on  the  original  and  true  invoice  of  the 
bark,"  pp.  18  to  15.  To  this  the  Secretary 
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wrote  to  the  Collector  the  letter  of  February  14, 
18S0,  p.  15,  and  to  the  plaintiff  the  letter  of 
same  date.  p.  16,  in  which  he  instructed  the  col- 
lector, and  answered  the  plaintiff,  "that  the 
'  additional  duty '  imposed  in  all  cases  of  under- 
valuation, to  a  certain  extent,  was  intended, 
and  must  be  considered  as  entirely  distinct  in 
character  and  object  from  the  regular  tariff 
rates  of  duty  exclusively  in  view  when  the  law 
regulating  toe  drawback  of  duties  wasenacted; 
and  that  consequently  no  return  of  such  '  ad- 
ditional duty '  could  be  legally  made  as  debent- 
ure. It  ia  thought  proper  to  add,  that  the 
practice  heretofore  pursued,  under  the  instruc- 
tions of  the  department,  has  been  uniformly 
governed  by  these  views." 

*The  views  above  quoted  are  not  bind<[*269 
ing  on  this  court.  As  contemporaneous  con- 
structions of  the  department  cnarged  by  law 
with  superintending  the  collection  of  the  rev- 
enue from  customs,  however,  they  will  draw 
forth  the  serious  deliberations  of  this  court,  and 
wilt  be  suffered  to  stand  unless  some  good 
cause  can  be  found  to  the  contr^y. 

Mr.  Jvtiiee  Campbell  delivered  the  opin- 
ion ot  the  court: 

This  suit  was  commenced  by  the  pluntiff  as 
consignee  of  ^x  hundred  and  fourteen  seroons 
of  Peruvian  bark  imported  into  the  port  of 
Baltimore,  and  entered  at  the  custom  house, 
for  an  excess  of  duties  charged  by  the  defend- 
ant as  Collector,  and  paid  under  protest.  Two 
hundred  seroons  of  the  first  quality  wereen- 
tered  for  consumption,  and  the  remainder 
for  warehousing,  On  the  4th  of  October, 
1848,  the  appraisers  of  the  custom  house  re- 
ported the  value  of  the  invoice  to  be  ten  per 
cent.,  and  more,  above  the  value  declared  by 
the  agents  of  the  plaintiff  who  made  the  entry, 
and  m  consequence  the  Collector,  besides  the 
legal  duty  of  fifteen  per  cent,  ad  talorem,  as- 
aesBed  an  additional  duty  of  twenty  per  cent, 
under  the  eighth  section  of  the  Act  of  1846, 
9  Stat,  at  Large,  43.  ch.  74,  for  undervalua- 
tion. On  the  6th  of  October,  184»,  the  plaintiff 
duly  protested  against  the  appraisement,  and 
requested  that  the  case  might  be  submitted  to 
merchant  appraisers,  as  provided  by  law. 
After  notice  of  the  appeal,  the  same  dav,  the 
permanent  appraisers  required  the  plaintiff  "to 
produce  all  their  correspondence,  letters  and 
accounts,  relative  to  the  shipment  and  to  make 
a  deposition  that  the  documents  furnished 
were  all  that  he  had  concerning  the  shipmen  I. " 

In  reply  to  this,  some  five  days  after,  the 
plaintiff  instructed  his  agents  that  It  would  be 
tedious  and  difficult  to  comply  with  the  requisi- 
tion, in  consequence  of  the  volume  of  the  corre- 

rndence,  says  he  cannot  understand  what  use 
appraisers  could  make  of  them,  as  they 
had  i^e  their  report;' that  he  should  defer 
their  presentation  for  another  tribunal,  end 
that  he  withdraws  his  appeal,  and  will  pay 
the  duties  under  protest.  He  still  insists  upon 
the  overvaluation,  but  offers  to  settle  at  that 
rate,  provided  the  additional  duty  is  not 
chargM.  He  says  that  this  exaction  is  illegal, 
and  they  can  test  it  at  their  leisure.  That  he 
had  been  advised  that  an  appeal  appraisement 
might  interfere  with  his  riignts  In  a  court  of 
justice. 

Tliese  letters  of  the  pl^tiff  were  submitted 
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to  the  permaneDt  appraisers,  who  replied  they 
could  make  no  alteration  of  their  estimate,  and 
the  appeal  of  the  plaintiff  was  withdrawn. 
The  plaiotifl  paid  the  entire  duties  exacted 
upon  the  appraised  value  of  the  entire  import, 
including  those  catered  for  consumption  as 
270*]  *well  as  warehoosinc,  and  an  addition- 
al duty  of  twenty  per  cent,  for  underTEluation, 
These  sums  were  paid  under  protest.  A  por- 
tion of  the  bark  was  exported,  and  upon  this 
the  plaintiff  became  entitled  to  drawback; 
which  was  paid  to  the  extent  of  the  regular 
duty,  but  the  additional  duty  was  not  re- 
funded. 

The  complaint  of  the  plaintiff  is,  Uiat  the 
appraisen.  instead  of  estimating  the  value  of 
(he  Peruvian  bark,  according  to  the  cost  price 
in  the  markets  of  its  production,  under  the 
directions  of  the  Secretary  of  the  Treasury, 
caused  a  chemical  analysis  of  samples  to  be 
made  to  ascertain  the  quantity  of  sulphate  of 
quinioe  it  contained,  and  liaving  ascertained 
its  relative  intrinsic  ralue  with  other  imports 
of  the  same  article,  regulated  its  appraised 
value  by  a  comparison  with  tlie  cost  of  such 
importa.  The  facts  and  the  complaint  were 
submitted  to  the  Secretary  of  the  Treasury, 
who  replied  as  follows; 

"It  appears  from  the  report  of  the  United 
States  appraisera,  dated  20th  October  last,  that 
the  dutiable  value  of  the  article  in  question 
h&ving  been  estimated  and  sustained  by  them 
in  conformity  with  law,  it  was  found  that  the 
appraised  value  exceeded,  by  ten  per  cent,  or 
more,  the  value  declared  in  the  entry,  and  that 
an  appeal  from  this  appraisement,  entered  by 
the  importer,  was  subsequently  withdrawn  by 
him.  Under  these  circumstances  It  necessarily 
follows  that  the  ori^nal  appraisement,  made 
by  the  United  States  appraisers,  is  to  be  t^cen 
as  Snal  and  conclusive  in  determining  the  duti- 
able value,  and  that  such  value,  exceeding  by 
ten  per  cent,  or  more  the  value  declar^  iu 
the  invoice  and  entry,  the  '  additional  duty '  of 
twenty  per  cent,  as  provided  in  the  eighth 
section  of  the  Tariff  Act  of  1849,  is  chargeable 
under  the  law  in  addition  to  the  regular  tariff 
rate  of  fifteen  per  coit.  ad  valorem,  levied  on 
the  enhanced  value  of  the  article  in  question. 
A  supplemental  question  in  reference  to  this 
importation  having:  been  submitted  to  the  de- 
partment, under  <^te  of  7th  instant,  namely: 
whether  the  importer  is  not  entitled  to  the  re- 
turn of  that  portion  of  the  '  additional  duty ' 
paid  on  that  part  of  the  importation  withdrawn 
from  warehouse  by  the  importer,  and  exported 
from  the  United  States,  I  have  to  advise  you 
that,  upon  a  careful  examination  of  the  sub- 
ject, it  is  the  opinion  of  tiie  department  that 
the  '  additional  duty '  imposed  in  all  cases  of 
undervaluation,  to  a  certain  extent,  was  intend- 
ed, and  must  be  considered  as  entirely  distinct 
in  character  and  object  from  the  regular  tariff 
rales  of  duty  ezdiulTely  in  view  when  the  laws 
leE^ulating  the  drawback  of  duties  were  enact- 
eai  and  that,  consequently,  no  return  of  such 
'  additional  duty '  could  be  legally  made  as  de- 
benture. It  is  thought  proper  to  add,  that  the 
practice  heretofore  pursuea  under  the  instruc- 
tions of  the  department  has  been  uniformly 
jrovemed  by  these  views." 
27 1*]  *Mucb  evidence  was  g^ven  at  the 
trial  to  prove  that  the  value  declared  by  the 
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agents  of  the  consignee  at  the  lime  of  the  en- 
try was  strictly  accurate,  and  that  the  mie  of 
valuation  adopted  at  the  custom  house  was  de- 
ceptive, and  injurious  to  the  irapOTter. 

The  conclusions  of  the  Secretary  of  the 
Treasury,  as  before  set  forth,  ware  sustained 
In  the  Cireiiit  Court,  and  form  the  subject  for 
ezaminaUon  in  this  court. 

By  the  sixteenth  secUon  of  the  Tariff  Act  of 
1842  (5  Stat,  at  L.,  568,  cb.  270),  It  Is  prescribed 
to  the  appraisers,  by  all  reasonable  ways  and 
means  in  his  or  their  power,  to  ascertain,  esti- 
mate and  appraise  the  true  and  actual  market 
value,  and  wholesale  price,  any  invoice  or  affi- 
davit thereto  to  the  contrary  notwithstanding, 
of  the  said  goods,  wares  and  merchandise,  at 
the  time  purchased,  and  in  the  principal  mar- 
kets of  the  country  wherever  the  same  shall 
have. been  imported  into  the  United  StiUt^ 
with  the  proviso,  that  whenever  the  same  shall 
have  been  imported  into  the  United  Stales 
from  a  coUDti7  in  which  the  same  have  not 
been  manufactured  and  produced,  the  foreiga 
value  shall  be  appraised  and  estimated  Mcora- 
ing  to  the  current  market  value,  or  wholesale 

Ence  of  similar  articles  at  the  principal  mar- 
ets  of  the  country  of  production  or  manufact- 
ure at  the  period  of  the  exportation  of  said 
merchandise  to  the  United  States.  The  seven- 
teenth section  of  the  Act  aathorizes  the  sp- 
pntisers  to  call  before  them,  and  examine  upon 
oath,  the  owuer,  importer,  consignee  or  other 
person.  "  touching  any  matter  or  thing  which 
they  may  deem  material  in  ascertaining  the 
true  market  value  or  wholesale  price  of  any  mer- 
chandise imported,  and  to  require  the  ];m>duc- 
tion  on  oath  to  the  collector,  or  to  any  poma- 
nent  appraiser  of  any  letters,  accounts  or  in- 
voices in  his  possession  relating  to  the  same, 
for  which  purpose  they  are  hereby  respectireiy 
authorized  to  administer  oaths  and  affirma- 
tions; and  if  any  person  so  called  shall  n^kct 
or  refuse  to  attend,  or  shall  decline  to  answer, 
or  shall,  if  required,  refuse  to  answer  in  writ- 
ing any  interrogatories,  or  produce  such  pa- 
pers, he  shall  forfeit  and  pay  to  the  United 
States  the  sum  of  $100;  and  if  such  person  be 
Uie  owner,  importer  or  consignee,  the  appraise- 
ment which  the  said  appr^sers  *  •  * 
may  make  of  the  goods,  wares  and  merchan- 
dise, shall  be  final  and  conclusive,  any  Act  tA 
Congrees  to  the  contrary  notwithstanaing.  * 
"  Provided,  that  if  the  importer,  owner, 
agent  or  consignee  of  any  such  goods  shall  be 
dissatisfied  with  the  appraisement,  and  shall 
have  complied  with  the  foregoing  requintkiis, 
he  may  forthwith  give  notice  to  the  collector, 
in  writing,  of  such  diffiaUsfaction.  on  the  r^ 
ceipt  of  which  the  collector  shall  select  two  dis- 
creet and  experienced  merchants,  citizens  of  the 
United  *States,  familiar  with  the  char-  [*27a 
acter  and  value  of  the  goods  in  question,  to  ex- 
amine and  appraise  the  same  agreeably  to  the 
foregoing  provisions;  and  If  they  shall  disagree 
the  collector  shall dedde  between  them,  aooUK 
appraisement  thus  determined  shall  be  final,  sod 
deemed  and  taken  to  be  the  true  value  of  the 
said  goods,  and  the  duties  shall  be  levied  there- 
on accordingly,  any  Act  of  Congreaatotlieooa- 
trary  notwithstanding." 

The  plaintiff  contmds  that  the  mIe  of  ap- 
praisement by  whteh  the  dutiable  value  at  the 
said  goods  was  raised,  and  the  Importer  mt 
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subjected  to  tbe  additional  duty  prescribed  by 
the  (dghth  section  of  the  Act  of  1846,  was  il- 
le^l  and  void,  and  the  duties  thus  claimed  and 
paid  under  said  appraisement  vere  illegallv  ex- 
acted. It  may  be  admitted  that  the  rule,  if 
strictly  applied,  would  in  many  cases  lead  to 
erroneous  results,  and  could  not  be  relied  upon 
as  a  safe  guide  in  any  case,  but  this  admLssion 
does  not  establish  the  nullity  of  the  appraise- 
ment. The  appraisers  are  appointed  "with 
powers,  by  all  reasonable  ways  and  means,  to 
ascertain,  estimate  and  appraise  the  true  and 
actual  maricet  value  and  wholesale  price  "  of 
the  importation.  The  exerciscof  these  powers 
involves  a  knowledge,  judj^ent  and  discretion. 
And  in  the  event  that  the  result  should  prove  un- 
satisfactory, a  mode  of  correction  is  provided  by 
the  Act.  It  is  a  general  principle,  that  when 
power  or  jurisdiction  is  delegated  to  any  public 
officer  or  tribunal  over  a  subject  matter,  and  its 
exercise  Is  confided  to  his  or  their  discretion, 
the  acts  so  done  are  binding  and  valid  as  to  the 
snbject  matter.  The  onlv  questions  which  can 
arise  between  an  Individual  claiming  a  right 
under  the  acts  done,  and  the  public,  or  anv  per- 
son denying  their  validity,  are  power  in  the  of> 
flcei  and  fraud  in  the  party;  all  other questicMis 
are  settled  by  the  decision  made,  or  the  act  done 
by  the  tribunal  or  officer,  whether  executive, 
l^^lative.  judicial  or  special,  unless  an  appeal 
is  provided  for,  or  other  revision  by  some  ap- 

G dilate  or  supervisory  tribunal  Is  prescribed  by 
w."  {United Statetv.  Arredondo, 9  Vet,,  m.) 
The  interference  of  the  courts  with  the  pei;- 
formance  of  the  ordinary  duties  of  the  execu- 
tive dcpartmantfl  of  the  government  would  be 
productive  of  nothing  but  mischief;  and  we  are 
sgtisfied  that  such  a  power  was  never  Intended 
to  be  given  to  them.  (Deeatw  v.  Rmlding,  14 
Pot.,  499.) 

The  interposition  of  the  courts,  in  the  ap- 
]>raisement  of  importations,  would  involve  the 
eoUetaion  of  the  revenue  in  inextricable  confu- 
sion and  emberrassmeoL  Every  importer  might 
feel  justified  In  disputinir  the  accuracy  of  the 
judgment  of  the  appraisers,  and  claim  to  make 
proof  before  a  jury,  months  and  even  years 
after  the  article  has  been  withdrawn  from  the 
control  of  the  government,  and  when  the  knowl- 
273*j  edge  of  the  ^transaction  has  faded  from 
the  memories  of  Its  officers.  The  conslgoee, 
after  he  has  been  noUfled  of  the  appraisement, 
to  authorized  to  appeal,  and  pending  the  appeal 
we  can  see  no  reason  why  he  may  not  negotiate 
with  the  officers  of  the  customs  to  correct  any 
error  in  their  judgment.  We  do  not  perceive 
a  reason  for  holding  that  their  control  of  the 
subject  is  withdrawn  bv  tbe  fact  of  the  appeal 
The  appeal  is  one  of  the  reasonable  ways  and 
means  allowed  to  the  Importer  for  ascertaining 
tbe  true  and  dutiable  value,  paramount  in  its 
operation  to  any  other  when  actually  employed, 
but  until  employed  not  superseding  those  con- 
fided to  tbe  officers.  We  think,  therefore,  that 
the  permanent  appraisers  under  tbe  sanction  of 
the  Collector  (which  is  to  be  presumed),  when 
informed  that  their  decision  was  contested,  had 
tbe  right  to  call  for  the  production  of  'the  cor- 
reepondence,  and  that  the  plaintiff  could  not 
have  prosecuted  the  appeal  without  a  compli- 
ance with  the  requisition. 

In  this  case  the  pl^tift  neither  complied 
with  the  requisition  nor  prosecuted  the  appeal, 
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but  withdrew  it,  and  settled  the  duties  on  the 
baids  of  the  appraisement  of  the  permanent  ap- 
praisers. After  this,  we  think  he  could  not 
dispute  the  exactness  of  the  appraisement.  In 
Rankin  v.  Sofft,  4  How.,  827,  being  the  case 
of  a  disputed  appraisement,  the  jury  found  the 
invoice  to  be  correct,  and  it  was  urged  that  the 
Collector  could  not  be  justified  in  following  the 
higher  valuation  of  the  appraisers.  The  court 
say  "  that  an  appraisal  made  in  a  proper  case 
must  be  followed,  or  the  action  of  the  apprais- 
ers would  be  nugatory,  and  their  appointment 
and  expenses  become  unnecessary.  The  pro- 
priety of  following  it,  cannot,  in  such  a  case,  be 
impaired  by  the  subsequent  verdict  of  tbe  jury, 
differing  from  it  in  amount,  as  the  verdict  did 
not  exist  to  guide  the  Collector  when  the  duty 
was  levied,  out  the  appraisal  did,  and  must 
justify  him,  or  not  only  the  whole  system  of 
appraisement  would  become  worthless,  but  a 
door  be  opened  to  a  new  and  numerous  class  of 
actions  against  collectors,  entirely  destitute  of 
equity.  We  say  destitute  of  it,  because,  in  case 
the  importer  is  dissatisfied  with  the  valuation 
made  by  the  appraisers,  he  is  allowed  by  the 
Act  of  CcHigress,  before  paying  the  duty,  an 
appeal  and  lurther  hearing  before  another  tri- 
bunal." 

In  the  case  before  us  the  plaintiff  withheld 
the  information  which  might  have  satisfied  the 
officers  of  the  government,  after  a  legal  requi- 
sition upon  him.  He  abandoned  the  claim  for 
a  hearing  before  "persons  familiar  with  the 
character  and  value  of  the  goods  in  question," 
"  discreet  and  experienced  merchants,  and  pre- 
ferred  a  tedious  and  vexatious  litigation.  We 
think,  as  was  said  by  the  court  In  the  case 
above  cited,  "he  cannot,  with  much  grace, 
ram^lain  afterwards  that  any  overestimate  ex- 

•We  shall  now  inquire  whether,  upon  [*274 
the  re-exportation  of  the  Peruvian  bark  entered 
for  warehousing,  the  plaintiff  was  entitled  to  a 
return  of  the  twenty  per  cent,  of  additional  duty 
charged  upon  the  portion  so  exported. 

An  examination  of  the  revenue  laws  upon  the 
subject  of  levying  additional  duties,  in  conse- 
quence of  the  fact  of  an  undervaluation  by  the 
importer,  shows  that  they  were  exacted  as  dis- 
couragements to  fraud,  and  to  prevent  efforts 
by  importers  to  escape  the  legal  rates  of  duty. 
In  several  of  the  Acts,  this  additional  duty  has 
been  distributed  among  officers  of  the  customs 
upon  the  same  conditions  as  penalties  and  for- 
feitures. As  between  the  United  States  and  the 
importer,  and  in  reference  to  tbe  subject  of 
drawback  and  debenture,  it  must  still  be  re- 
garded in  the  light  of  a  penal  duty. 

The  provision  for  the  return  of  the  duty  upon 
a  re-exportation,  formed  a  part  of  the  qrstem 
of  regulations  for  importation  and  revenue  from 
the  earliest  period  of  the  government,  and  has 
always  been  understood  to  establish  relations 
between  the  regular  and  honest  importer  and 
the  government. 

It  does  not  include,  in  its  purview,  any  re- 
turn of  the  forfeitures  or  amercements  result- 
ing from  illegal  or  fraudulent  dealings  on  the 
part  of  the  Importer  or  his  agents.  Those  do 
not  fall  within  the  regular  administration  of  the 
revenue  system,  nor  does  the  government  com- 
prehend them  within  its  regular  estimates  of 
supply.   They  are  the  compensation  for  a  vio- 
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lated  law,  and  are  designed  to  operate  as  checka 
and  reetraints  upon  fraud  and  injuatlce.  A  cod- 
structioD,  whlcli  would  ^ve  to  the  fraudulent 
importer  all  the  chances  of  gain  from  success, 
and  exonerate  htm  from  the  contingencies  of 
loss,  would  be  a  great  discouragement  to  recti- 
tude and  fair  dealing.  We  are  satisfied  that 
the  existing  laws  relating  to  exportations,  with 
the  benefit  of  drawback,  do  not  apply  to  relieve 
the  person  who  has  incurred,  by  an  undervalu- 
ation of  his  Import,  this  additional  duty  from 
the  payment  of  any  portion  of  It. 

Our  eondvtion  w,  there  is  no  error  in  the  rec- 
ord, and  Vu  judgment  of  the  Oireuit  Court  A 


ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  (Mrcuit  Court  of 
the  United  States  for  the  pistrict  of  Maryland, 
and  was  argued  by  counsel :  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the-  same  is 
hereby  ^rmed,  with  ooets. 

Atrg— Taney,  18S. 

Cited-t8  How.,  6t0;  M  How^KS;  10  Wall^468: 
8  Blatcbf iOe.  ill,  4U ;  S  Curt.,  »0 ;  t  Cliff.,  876,  flOO ; 
1  Abb.  U.  8.,U1. 


976*]  «JAN£  M.  CAKROLL.  Plaintiff  in 
Brror, 

V. 

LESSKfiOF  GEORGE  W.  CARROLL,  De 
R08Z  CARROLL.  ROBERT  D.  CAR- 
ROLL, CHARLES  W.  CARROLL,  JOHN 
H.  MARTIN  AND  AMERICA,  his  Wife, 
ASD  JOHN  FORD  AND  MART,  hub  Wifb. 

WiB'~-t0er-aeqvsiTe&  bmdi  did  not  pau  bjf  in 
Jfarjftand. 

By  the  commoa  law  of  Harylaad,  lands  of  wblob 
the  teitetor  was  not  seised  at  the  time  of  maklag 
biB  will,  oould  not  be  devised  thereby. 

In  1850.  tbo  Legislature  passed  the  followloir  Act: 

See.  1.  Be  It  enacted,  Ac,  Tbat  every  last  will 
and  testament  executed  In  due  form  of  law,  after 
the  first  day  of  June  next,  shall  be  construed  witb 
reference  to  the  rcni  estate  and  personal  estate 
comprised  in  It,  to  speak  and  takedfeot  as  If  it  had 
been  executed  on  the  day  of  tfaedeatb  of  the  testa- 
tor or  testatrix,  unless  a  oontnuy  Intention  shall 
appear  by  tbe  will. 

Sec.  2.  That  tbe  provisions  of  this  Act  shall  upt 
apply  to  any  will  executed  befor«i  the  passage  of 
tnu  Act,  by  any  person  who  may  die  before  the  first 
day  of  June  next,  unless  tn  such  will  the  lateution 
of  tbe  testator  or  testatrix  shall  appear  that  the 
real  and  personal  estate  which  be  or  she  may  own 
at  blB  or  her  death,  should  thereby  msb. 

Sec.  3.  That  this  law  Bball  take  effect  on  tbe  first 
d»  of  June  next. 

la  1881,  Michael  B.  Oairoll  duly  exeonted  his  will, 
maJdnff  his  wife  Jane  Usreriduary  lesatee  and  dev- 


isee. After  tbe  executttm  tA  bis  will,  he  aognlred 
tbe  lands  In  controversy,  and  died  In  Ausust.  USL 

Tbe  lands  which  be  purchased  In  ISfiS  did  not  pass 
to  the  devisee,  but  descended  to  the  belrs. 

The  oases  upon  the  subject  examined. 

A  distinction  is  to  be  made  between  oases  wblcta 
decide  tbe  precise  point  in  question  and  those  in 
which  an  opinion  Is  expreased  upon  It.  incidentally. 

Bvidenoe  tbat  tbe  name  of  the  tract  of  land,  ood- 
veyed  by  a  deed,  wu  thesame  with  tbe  oanw  stven 
In  an  early  patent;  that  it  had  long  beea  held  by 
the  persons  under  whom  tbe  party  claimed;  and 
Uiat  there  was  no  proof  of  any  adverse  otaira.  was 
sulBolent  to  warrant  the  Jury  In  flodinff  that  tbe 
land  mentioned  In  the  deed  was  tbe  same  with  that 
mentioned  In  tbe  patent. 

The  lessee  of  tbe  pbiintlffs  bavins  claimed,  in  tbe 
declaration,  a  term  of  fifteen  years  lo  three  un- 
divided fourth  parts  of  tbe  land,  and  tbe  Judgment 
being  tbat  the  lessee  do  rooover  bis  term  aforesaid 
yet  to  come  and  unexpired,  this  jndvmeDt  was 
correct. 

THIS  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Mairland. 

It  was  an  action  of  ejectmeat  brought  by  the 
defendants  in  error,  as  tieirs  of  Michael  B.  Car- 
roll, to  recover  three  undivided  fourth  parts  at 
all  of  three  several  tracts  or  parcels  of  plant- 
able  land,  called,  for  the  first  of  said  three 
tracts,  "Black  Walnut  Thicket"  and  "Oon- 
tent,"  contiguous  to  each  other,  lying  and  be- 
ing in  Prince  George's  County,  in  the  State  of 
Maryland,  containmg  700  acres,  more  or  less; 
and  called,  for  the  second  of  said  three  tracts, 
"Addition  to  Brookfietd,"  situate,  lying  and 
being  in  Prince  George's  County  aforesaid, 
containing  IfiO  acres,  more  or  leas;  and  called, 
for  the  tburd  of  said  three  tracts,  "  LotNa  1," 
being  part  of  a  tract  of  land  called  BrookfleM. 
containing  450  acres,  more  or  less. 

•Carroll  made  a  will  in  1887.  in  [•276 
which,  after  some  legacies,  he  devised  all  the 
rest  of  his  property,  real,  personal  and  ouxed. 
to  his  wife,  Jane  M.  Carroll. 

In  1860  tbe  Legislature  of  Ms r viand  passed 
a  law,  which  is  recited  in  the  syllabus  at  tbe 
head  of  his  report,  and  also  in  the  opinion  at 
the  court. 

In  August,  1861,  Carroll  died,  upon  which 
the  present  action  of  ejectment  was  Drought  by 
three  of  the  four  branches  of  his  heire,  to  re- 
cover three  undivided  fourth  parts  of  the  lands 
meaUoned  in  the  beginning  en  liia  report.  The 
claim  of  the  two  latter  tracts  did  not  appear  to 
have  been  prosecuted,  but  the  controveny 
tunned  exclusively  upon  tbe  title  of  the  plaint- 
iffs below  to  "Black  Walnut  Thicket"  and 
"  Content." 

Upon  the  trial  in  the  Circuit  Court  tbe  plaint- 
iffs offered,  in  evidence,  to  support  their  title: 

1.  The  patent  for  Black  Walnut  Thteket." 
dated  at  tbe  City  of  St  Maiy*!  on  tbe  SMh 
September,  1680,  and  the  patent  for  "Con- 
tent," dated  <m  the  10th  of  August,  1738. 

8.  A  deed  from  W.  B.  Brooks  and  otben,  lo 


NoTB.— Obiter  diota. 

An  otMer  dictum  Is  an  opinion  expressed  by  the 
court,  but  which,  not  beios  necessarily  Involved  in 
the  case,  lacks  tbe  force  ofanadJudlcatloD.  IBouv. 
Law.  Diet.,  476. 

According  to  the  more  rigid  rule,  an  expression 
of  opinion,  however  deliberate,  upon  a  question 
however  fully  argued,  if  not  essential  to  tbe  dUpo- 
sitton  whlcb  was  made  of  tbe  case,  may  be  regarded 
as  a  dictum,  or  an  uMter  dictum.  But  It  may  be 
difficult  to  see  why  the  opinion  of  the  court  Is  not 
as  persuasive  on  all  points  which  were  so  involved 
In  a  cause  that  It  was  tbe  duty  of  counsel  to  argne 


them,  aud  which  were  delit>erate]y  passed  upon  b; 
the  court,  as  if  the  decision  had  hung  upoa  oar 
controUlng  point.  1  Abbott.  N.  Y.  Dig.,  pref.  IT.: 
see  ITSerg.  R.,  292;  1  Pbill.  Eccl..  M;  1  Bog- 
Ecct.,  IS9;  Ram.  Judgm.,  c.  s-  p^  86;  Wltles.  SSS;  1 
H.  Bl.,5S-63;  £  Bob.  &  P.,  876 ;  7  Penn..  ST :  S  Ban.. 
&  Aid.,  341;  2BlnBrb.,90. 

[la  writing  hcao-notes,  and  indexes  of  cases,  tbe 
dedstons  would  seem  to  lose  much  of  their  mlu*. 
If  the  points  upon  which  the  court  czpre««  a  detlb- 
erate  opinion  were  not  noticed,  although  not  emit- 
Ual  to  tbo  disposition  of  the  case,  and  not  tbe  lead- 
ing and  controlUnggToundsof  tbedeclslun.— Ed.} 

HowaBD  M. 
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Michael  B.  Carroll,  dated  on  tbe  27th  of  Jan- 
uary, 184S,  which  purported  to  coDTev  all  those 
tracts,  parts  of  tracta,  or  parcels  of  land  lyins 
and  hcing  to  Prioce  Qeorge's  County,  called 
"Black  Walnut  Thicket" and  "  Content,"con- 
tig:uou8  to  each  other,  and  contained  within  the 
following  metes  and  bounds,  courses  and  dis- 
tances, namely,  *  *  (these  were  not  iden- 
tical with  those  of  either  patent). 

8.  The  plaintiff  then  proved  possession,  by 
Carroll,  of  tbe  parcel  ctf  laod  described  In  tbe 
deed  to  him,  from  the  dale  of  tiiat  deed  until 
hia  decease;  and  also  proved  poeaes^n  of  the 
same  by  those  under  whom  Carroll  claimed 
from  1808. 

The  defendant,  by  her  counsel,  then  prayed 
the  court  to  instruct  the  Jury  that  there  was  no 
sufficient  evidence  in  tbe  cause  from  which  the 
jury  could  properly  find  that  the  land  embraced 
in  said  deed,  from  said  Walter  B.  Brooks  and 
others,  to  said  Michael  B.  Carroll,  offered  in 
evidence  by  the  plaintiffs,  is  the  same  land,  or 
parcel  of  the  same  lands,  embraced  in  the  said 
patents  or  in  either  of  said  patents.  But  the 
court  refused  said  prayer,  being  of  opinion  that 
there  was  evidence  in  the  cause  proper  to  be 
left  to  tbe  jmy  to  determine  whetho*  the  said 
laud,  mentioned  In  the  deed,  was  tiie  same,  or 
part  of  the  same,  granted  by  the  said  patents. 
To  which  opinion  of  the  court,  and  to  tbe  re- 
fusal of  said  court  to  grant  the  aforesaid  prayer 
of  the  said  defendant,  the  said  defendant,  by  her 
counsel,  prayed  leave  to  except,  and  that  the 
court  would  sign  and  seal  this  first  first  bill  of 
exceptions,  according  to  the  fwm  of  the  Statute 
277*]  in  such  case  *made  and  provided;  and 
which  IS  accordingly  done  this  «h  day  of  Dec- 
ember. 1863. 

R  B.  Takky.  [bkal.] 
John  Olbnn.  [bbal.] 

Defendant's  second  exception.  Tbe  defend- 
ant then  offered  in  evidence  Ihe  last  will  and 
testament  of  Michad  B.  Carroll,  dated  on  the 
10th  of  September,  1887,  by  which,  as  has  been 
before  mentioned,  he  made  bis  wife,  Jane,  his 
re^uaty  devisee.  Thereupon,  upon  the  pray- 
er of  the  plaintiff,  the  court  gave  the  following 
instruction  to  the  Jury: 

If  the  jury  find  that  the  plaintiff,  and  those 
under  whom  he  claims,  have  possessed  and  held 
tbe  hmd  called  Black  Walnut  Thicket  and  Con- 
tent, described  in  the  deed  from  Walter  B. 
Brooks  and  others  to  Michael  B.  Carroll,  dated 

—  -29.  1842,  and  that  the  said  Michael  B. 

Carroll  died  seised  thereof  August  80,  1851, 
and  the  lessors  of  the  plaintiffs  are  his  heirs  at 
law.  and  that  the  said  land  is  the  same,  or  part 
of  the  same  land  mentioned  In  the  patents  for 
Black  Walnut  Thicket  and  Content,  offered  in 
evidence  hy  the  plaintiffs,  then  the  plaintiffs 
are  entitled  to  recover  the  land  mentioned  in 
the  sidd  deed,  and  that  the  same' did  not  pass 
to  the  defendant  by  the  said  will  of  Michael  B. 
Carroll. 

To  the  f^viag  of  which  said  Instinctlon  the 
defendant,  by  her  counsel,  prayed  leave  to  ex- 
cept, and  that  the  court  would  sign  and  seal 
this  second  bill  of  exceptions,  according  to  the 
form  of  the  Statute  in  such  case  made  and  pro- 
vided; and  which  is  accordingly  done  this  4th 
day  of  December,  18S2. 

B.  B.  Tankt.  [bxal.1 
JqhhGlbhb.  [seal.] 

HOWABD  16. 


Upon  this  instruction  the  jury  found  the  fol- 
lowing verdict: 

Yetdlct.  Who  being  Impaneled  and  sworn 
to  say  the  truth  in  the  premises,  upon  their 
oath  do  say,  the  defendant  is  guilty  of  the  Ires- 
pass  and  ejectment  in  tbe  declaration  mention- 
ed upon  tbe  tracts  of  the  land  therein  stated, 
called  Black  Walnut  Thicket  and  Content,  in 
manner  and  form  as  the  said  lessee,  John  Doe. 
complains  against  her.  and  which  is  contained 
within  tbe  metes  and  bounds,  courses  and  dis- 
tances, set  out  and  described  la  the  paper  here- 
to annexed,  and  made  for  that  purpose  apart 
of  this  verdict,  being  a  deed  from  Walter  B. 
Brooks,  of  Prince  Q^rge's  County,  and  State 
of  Maryland,  Alexander  Mlddleton  and  Eliza- 
beth A.  Middleton,  his  wife,  of  Charles  County, 
and  said  State,  to  Michael  B.  Carroll,  dated  the 
29th  January,  eighteen  hundred  and  forty-two; 
and  they  assess  the  damages  of  said  John  Doe, 
lessee,  by  occasion  of  the  trespass  and  eject- 
ment aforesaid  at  fl. 00;  and  as  to  the  other 
trespasses  and  ejectment  *upon  the  r*27S 
other  tracts  or  parcels  of  land  in  sud  declara- 
tion, also  mentioned,  they  find  that  the  said  de- 
fendant isootguilty.  (Then followed  the  deed.) 

Upon  which  verdict  tbe  court  entered  the 
following 

Judgment :  Therefore  it  is  considered  by  the 
court  here,  that  the  said  lessee,  as  aforesaid,  do 
recover  against  the  said  Jane  M.  Carroll  his 
term  aforesaid  yet  to  come  and  unexpired,  of 
and  in  the  said  tracts  of  land  called  "Black 
Walnut  Thicket "  and  "  Content."  with  the  ap- 
purtenances In  tbe  district  aforestdd,  wherein 
the  add  Jane  M.  Carroll  is,  by  the  jurors  above, 
found  to  be  guilty  of  the  trespass  and  eject- 
ment aforesaid;  and  the  sum  of  $1.00  his 
damages  by  the  said  jurors  In  manner  aforesaid 

assessed ;  and  also  the  sum  of  

by  the  court  now  here  adjudged  unto  the  said 
leasee  for  his  costs  and  charges  by  bim  about 
his  suit  In  this  behalf  expended,  and  that  he 
have  thereof  his  execntion.  &c 

The  case  was  argued  by  Meun.  Schl^ 
and  Aleziuicler  for  tbe  plaintiff  in  error,  and 
by  Meurt.  Nelaon  and  Jolmson  for  tbe  de- 
fendants in  error. 

Before  stating  tbn  points  made  by  the  coua- 
spl  for  the  plaintiff  id  error.  It  is  proper  to 
mention  that  at  December  Term,  1858,  of  the 
Court  of  Appeals  of  Marylnnd,  a  case  came  be- 
fore that  court,  where  a  bill  was  filed  by  the 
executors  of  Mrs.  Carroll  (who  died  in  1858) 
against  the  administrators  de  bonis  non  of  Mr. 
Carroll  and  his  heirs  at  law.  The  question  was 
whether  an  Injunction  ought  to  be  granted  to 
prevent  the  sale  of  the  negroes  of  Michael  B. 
Carroll,  which  sale  had  been  ordered  by  tbe 
Orphans'  Court  of  Prince  Oem^'s  County.  In 
tbe  opinion  given  bv  the  Court  of  Appeals,  in 
that  case,  it  was  held  that  the  will  of  Mr.  Car- 
roll fell  within  the  provisions  of  the  Act  of  the 
Legislature  of  Maryland,  and  consequently  that 
tbe  land  was  devised  to  his  wifa 

The  points  on  bebalf  of  the  plaintiff  in  error, 
in  this  court,  upon  the  construction  of  the  Stat- 
ute, were, 

1.  That  (apart  from  the  controlling  effect  of 
the  decision  of  tbe  Court  of  A  ppeaW  of  Mary- 
land upon  tbe  said  Act.  and  in  relation  to  this 
very  will)  the  said  Act,  upon  its  true  cnnstruc- 
1  tion,  docs  Include  the  said  after-acquired  land. 
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2.  Thai  whatever  might  be  the  dedeion  of 
this  court,  if  the  questioD  were  undecided,  yet 
tbedecisioQ  of  the  highest  tribuaa)  in  Muyland. 
uppn  a  statute  of  that  Btate,  will  be  respected 
by  this  court  as  a  true  and  binding  cooBtractlon 
thereof. 

On  the  Ist  point,  the  following  anihorities 
wereciled:  Broom'sLegal Maxims, 24ft;  Fneltr 
V.  ChatUrton.  19  Ene.  C.  L..  75;  CvUay  v.  Doe, 
dem  TayUraon,  89  ib.,  807;  Freeman  v.  Moyea, 
^Ib..  103;  AngM  v.  AngeU.  58  lb.,  828;  Bro<^ 
279*]  T.  *Bockett,  lb.,m5;  ^lh.,m\  Ouih^ 
ing  V.  Aylwin,  12  Met.,  169;  Prapv.  Watertton, 
lb.,  262;  Tude  A  Magrudur  v.  GarroU,  MS. 
Couit  of  Appeals  of  Maryland,  at  December 
Term,  1868. 

On  the  2d  point:  Oreen  t.  Heal, «  Pet. ,  291 ; 
and  succeeding  cases  to  the  same  point. 

The  counsel  for  the  plainUfl  in  error  also  re- 
ferred  to  the  following  error: 

The  plaintiff  below  only  claimed  three  undi- 
vided parts  of  the  land  described  in  the  decla- 
ration. By  inadTcrtecce  the  court's  instruction 
asserted,  upon  the  hypothesis  of  the  prayer,  the 
plaintiff's  right  of  recovery  of  the  entirety,  and 
the  verdict  and  judgment  were  conformable  to 
the  instruction. 

The  points  on  behalf  of  the  defendant  in  er- 
ror, were: 

First.  That  the  prayer  of  plaintiffs  in  error 
itself  conceded  that  there  was  evidence  from 
which  the  jury  mi^t  find,  as  they  did  find, 
that  the  lands  were  the  same  as  were  included 
in  the  patents,  and  that  it  should  therefore 
have  been  rejected,  because  where  there  is  any 
evidence  the  Jury  is  to  decide  on  its  sufficiency 
and  not  the  court. 

Second.  That  the  evidence  befwe  the  jaty 
not  onl^  tended  to  establish  the  facts,  but  was 
conclusive. 

Third.  That  the  will  of  Michael,  B.  Carroll 
did  not  embrace  the  lands  Tecoveved,  becaose 
they  were  acquired  after  its  date;  that  this  was 
the  settled  law  of  Maryland  at  that  date,  and 
was,  at  the  time  of  his  dea^,  also  the  law  as 
far  as  wills  executed  at  such  a  time,  when  the 
testator  died  when  this  testator  died— eucfa  a 
will  not  being  included  within  the  Act  of 
Maryland  of  1840,  ch.  229,  passed  the  SSd  of 
February,  1850. 

Before  that  statute,  after-acquired  real  estate 
did  not  paaa  {Kemp'a  Bxeeutor$  v.  McPhermm, 
7Harr.  &  J..  820.) 

Statutes  are  not  to  be  construed  to  have  a  ret- 
rospective operation.  (iVinc«v.  United  Statet, 
3  Clall.,  2U4;  ITnited  8tate$  v.  Sehwmer  Peggy, 
1  Granch,  108;  BuUer  r.  Baairman,  1  U.  & 
HcH..  871.) 

Mr.  JuaUee  CnrtU  delivered  the  opinion  of 

the  court: 

This  action  of  ejectment  was  brought  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  to  require  three  undivided 
fourth  parts  of  three  tracts  of  land  lying  in 
Prince  George's  County,  in  that  State.  Both 
parties  claimed  under  Michael  B.  Carroll;  the 

{)laintiff8  as  heirs  at  law,  the  defendant  as  dev- 
see.  It  appeared  at  the  trial,  in  the  court  be- 
low, wliich  was  had  at  the  November  Tenn, 
1852,  that  on  the  lOtb  day  of  September,  1887, 
Michael  B.  Carroll  duly  executed  his  last  will, 
the  material  parts  of  which  are  as  follows: 


*"Toinydearwlfe,  Jane,  I  give  and  [*280 
bequeath  sll  my  slaves,  and  do  request  that 
none  of  them  may  be  sold  or  disposed  of  for 
the  payment  of  my  debts,  but  that  provision 
shall  be  made  for  dischitrging  the  same  out  ot 
the  other  personal  property  and  effects  which  I 
shall  leave  at  the  time  of  my  death. 

All  the  rest  and  residue  of  my  property,  both 
real,  personal  and  mixed,  I  give,  devise  and  be- 
queath to  my  said  wife,  jane,  who  I  do  herehf 
constitute  and  appoint  sole  executrix  of  this 
my  last  will  and  testament,  enjoining  it  upon 
her  nevertheless  to  consult  and  advise  with  the 
said  John  B.  Brooks,  as  occasion  may  require, 
respecting  the  settlement  of  estate,  and  make 
him  a  reasonable  compensation  tixr  the  same 
out  of  the  funds  hereinbefore  bequeathed  to 
her;  and  I  do  hereby  revoke  and  annul  all  for- 
mer wills  by  me  heretofore  made,  declaring 
this,  and  none  other,  to  be  my  last  will  and 
testament." 

It  further  appeared,  that  after  the  execution 
of  this  will,  Michael  B.  Carroll  acquired  other 
lands,  and  the  plaintiffs,  as  heirs  at  law,  claimed 
to  recover  three  undivided  fourth  parts  thneof 
as  undevised  land.  The  defendant  insisted 
that  these,  together  with  all  the  other  lands  at 
the  testator,  passed  to  her  under  the  residuary 
clause  of  the  will.  She  admitted  that,  by  the 
common  law  of  Maryland,  lands  of  which  the 
testator  was  not  seised  at  the  time  of  making 
hb  wlir,  could  not  be  devised  thereby,  bat  in- 
sisted that  an  Act  paased  by  the  Legislature  ot 
Maryland,  on  the  22d  day  of  February,  18S0,  so 
operated  as  to  cause  this  will  to  deviae  the 
Ifmds  to  her.   That  Act  is  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  Maryland,  That  every  last  will  and 
testament,  executed  in  due  form  of  law,  after 
the  first  day  of  June  next,  shall  be  coDstroed 
with  reference  to  the  real  estate  and  peiaoiwl 
estate  comprised  in  it,  to  speak  and  take  efled 
as  if  it  had  been  executed  on  the  day  of  the 
death  of  the  testator  or  testatrix,  unless  a  con- 
trar^intention  shall  appear  by  the  will. 

Section  U.  And  be  it  enacted,  That  the  pn>- 
vi^ns  of  this  Act  shall  not  apply  to  any  will 
executed  before  the  passage  of  this  Act,  by  any 
person  who  may  die  before  the  flrst  day  of  June 
next,  unless  in  such  will  the  intention  of  the 
testator  or  testatrix  shall  appear  that  the  real 
or  persona]  estate  which  he  or  she  may  own  at 
his  or  her  death,  should  therebv  niss. 

Section  8.  And  be  it  enacted,  That  this  law 
shall  t^e  effect  on  the  flrst  day  of  June  next" 

It  is  argued  by  the  counsel  for  the  devisee, 
that  the  first  section  of  this  Act  was  intended 
to  prescribe  a  new  rule  of  oonstruction  of  wills, 
and  to  fix  the  time  when  the  courts  should  be- 
gin to  apply  that  rule;  that  new  rule  haag, 
that  wills  of  the  *realty  should  be  [*281 
deemed  to  speak  at  the  time  of  the  death  of 
the  testator;  and  the  time  when  the  courts 
should  begin  so  to  construe  them,  being  the  2d 
day  of  June,  1860;  and  that  the  law  should  be 
so  read  as  to  mean,  that  after  the  let  dar  of 
June,  1850,  wills  should  be  deemed  to  speak  as 
If  executed  on  the  day  of  the  testator's  death, 
unless  a  contrary  intention  should  appear. 

To  this  construction  there  are  insuperable 
objections.  It  would  change  the  legal  operatioa 
not  only  of  existing  wills,  but  of  those  which 
had  already  taken  effect  by  the  death  of  testa- 
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tore.  It  would  make  the  same  will,  if  offered 
in  evidence  on  the  3d  day  of  June,  operative-to 
paas  after-acquired  lands  to  a  devisee,  though 
if  offered  in  evidence  on  the  next  preceding 
day  it  would  be  Inoperative  for  that  purpose. 
The  object  of  the  whole  law  coDceming  wills, 
is  to  enable  the  owners  of  property  reasonably 
to  control  its  disposition  at  their  decease.  To 
cause  their  real  intentions  and  wishes  to  be  bo 
expressed,  and  their  expression  to  be  so  pre- 
served and  manifested  that  they  can  be  as- 
certained and  carried  into  effect,  are  the  chief 
purposes  of  leKislation  on  this  subject.  So  to 
interpret  an  Act  concerning  wills  as  to  cause 
those  iustruments  to  operate  without  regard  to 
tlie  iotent  of  the  testator,  having  one  effect  to- 
day and  another  to-moirow,  would  not  only  be 
arbitnuy  and  a  violation  of  the  priadples  of 
natural  justice,  but  in  conflict  with  what  must 
be  presumed  to  have  been  the  leading  purpose 
of  the  Legislature  in  passing  the  law,  the  better 
to  give  effect  to  the  intent  of  the  testator.  To 
induce  the  court  to  believe  the  Legislature  In- 
tended to  make  this  law  retroactive  upon  a  will 
then  in  existence,  and  cause  It  to  pass  after- 
acquired  lands  without  any  evidence  that  the 
testator  desired  or  believed  that  It  would  do  so, 
and  to  fix  a  particular  day,  before  which  the 
will  should  not  so  opente,  and  on  and  after 
which  it  should  so  operate,  such  intention  of 
the  Legislature  must  be  expressed  with  irresist- 
ible clearness.  (BatOe  v.  Speight,  S  Ired.,  288.) 
It  is  very  far  from  being  so  expressed  in  the 
first  sectloD  of  this  Act  On  the  contraiy,  its 
natural  and  obvious  meaning  is,  that  wills  ex- 
ecuted after  the  1st  day  of  June,  1850,  are  the 
only  subjects  of  Its  provisions. 

The  words  "  after  the  1st  day  of  June  next" 
refer  to  and  qualify  the  words  "executed  in  due 
form  of  law,"  which  they  follow,  just  as  in  the 
same  section  the  words  "  on  the  day  of  the 
death  of  the  testator"  refer  to  and  qualify  the 
word  "executed."  In  the  former  case  they  In- 
dicate the  time  when  the  will  shall  be  deemed 
to  have  been  executed ;  in  the  latter,  the  period 
of  time  when  it  was  actually  executed. 

In  our  opinion,  the  first  section  of  this  law  is 
282*j  free  from  ambiguity,  *and  applies  only 
to  wills  executed  after  the  first  day  of  June, 
1850;  and  as  this  will  was  executed  before  that 
day,  it  is  not  «miin  this  section. 

Nor  is  it  within  the  second  section  of  the  Act; 
because  that  applies  only  to  cases  in  which  ^e 
testator  having  executed  bis  will  before  the 
passage  of  the  Act,  might  die  before  the  first 
day  of  June  then  next,  and  this  testator  sur- 
vived tiU  after  that  day. 

It  has  been  supposed,  however,  that  although 
the  first  section  of  this  Act  is  free  from  amm- 
guity  standing  by  itself,  and  ought  to  be  so 
construed  as  to  apply  only  to  wills  executed 
after  the  Ist  day  of  June,  1850,  yet  that  the 
second  section  shows  that  wills  executed  before 
that  day  were  intented  to  be  Included  in  the  first 
section.  The  ailment  is  that  the  sec»nd  section 
excepts  out  of  the  operation  of  the  firat  section 
certain  wills  executed  before  the  let  day  of  J  une, 
1850,  and  thus  proved  that  the  first  section 
embraces  wills  executed  before  that  day.  This 
argument  requires  a  careful  examination.  To 
appreciate  it,  we  must  see  clearly  what  are  the 
nature  and  objects,  as  well  as  the  form  of  the 
two  enactments.  The  first  prewdbes  a  new  rule 
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of  construction  of  wills.  They  are  to  be  deemed 
to  speak  as  of  the  time  of  the  death  of  the 
testator;  but  power  is  reserved  to  him  to  set 
aside  this  rule  by  manifesting  in  his  will  an  in- 
tention not  to  nave  it  applied.  The  real  sub- 
stance and  effect  of  the  second  section  is  to  en- 
able certain  testators  to  pass  their  after-acquired 
lands  by  expressing  an  intention  to  pass  them. 

By  force  of  the  first  section,  the  law  pre- 
scribes a  rule  of  construction,  which  s  testator 
may  set  aside.  By  force  of  the  second  section, 
a  testator  may  manifest  an  intention  to  have  his 
will  speak  as  of  the  time  of  his  decease,  and  so 
adopt  that  rule  of  construction.  It  thus  appears 
that  the  office  of  the  second  section  is  not  to  take 
cert^n  cases  out  of  the  operation  of  the  first 
section,  but  to  prescribe  another  and  substan- 
tially different  rule  of  law  for  those  cases.  It  is 
true,  negative  language  is  used,  which  leaves 
the  law  open  to  the  euggestion  that  the  pn>- 
vision  of  the  Act  would  have  applied  to  such 
wills  if  the  negative  words  had  not  been  used. 

But  it  must  be  remembered  that  this  is  only 
an  inference,  the  strength  of  which  must  de- 
pend upon  tiie  subject  matter  of  the  provisions 
and  the  language  employed  in  making  them. 

If  every  part  of  the  law  can  have  its  natural 
meaning  and  appropriate  effect  bv  construing 
this  second  section  as  an  additional  enactment, 
and  If  to  construe  it  as  an  exception  would  afllx 
to  the  first  section  a  meaning  which  would  be 
inconsistent  with  the  sreat  and  leading  purpose 
of  the  Legi^ture,  andat  the  same  time  be  arbi- 
tnry  and  unjust;  and  if.  when  viewed  as  an  ex- 
ception, *tlie  case  can,  on  no  just  prin-  [*283 
ciple,  be  distinguished  from  those  left  unex- 
cepted,  then  manifestly  it  should  not  be  con- 
strued as  an  exception,  but  as  a  substantive 
enactment,  prescribing  for  the  particular  cases 
a  new  rule  of  law  not  provided  for  in  the  first 
section.  We  have  already  pointed  out  the  con- 
sequence of  holding  the  first  section  applicable 
to  all  wills.  Id  addition  to  this  it  is  worth  while 
to  Inquire  If  the  second  section  was  designed  to 
except  certain  cases  outof  thefirstsection,  what 
those  cases  were,  and  how  they  are  so  distin- 
guished from  the  cases  left  unexcepted  as  to  be 

E roper  subjects  of  exception.  The  proposition 
;  that  the  first  section  includes  alt  wills  when- 
ever executed,  and  the  second  excepts  only 
wills  executed  before  the  passage  of  the  Act  by 
persons  dying  after  the  passage  of  the  Act,  and 
before  the  1st  of  June,  1851.  Can  any  reas- 
on be  imagined  why  a  will  executed  before 
the  pasB^  of  the  Act  should  be  within  the  first 
section  if  the  testator  died  the  day  before  the 
passage  of  the  Act,  and  out  of  it  if^he  died  the 
day  after  its  passaget  If  there  isany  distinction 
between  the  two  cases,  it  would  seem  the  first 
case  had  the  stronger  claim  to  exemption  from 
the  effect  of  the  new  rule. 

Nor  do  we  perceive  any  difficulty  in  so  con- 
struing the  two  sections  as  to  allow  to  each  its 
appropriate  effect,  while  neither  of  them  vio- 
lates any  principle  of  natural  right;  the  effect  of 
the  first  section  being  to  prescribe  a  new  rule  of 
interpretation  for  wills  executed  after  the  1st  of 
June,  and  the  effect  of  the  second  being,  to 
enable  testators  who  had  executed  their  wills 
before  the  passage  of  the  Act,  and  who  might 
die  before  the  1st  of  June,  to  pass  afterac- 
qnired  lands  if  they  manifested  an  intention 
so  to  do.  Cases  of  testators  who  ahoidd  execute 
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wllb  after  the  passage  of  the  Act  uid  before 

the  Ist  of  June,  or  who  should  die  after  that 
day,  having  prerious  to  that  da^  executed  their 
wills,  are  left  unprovided  for,  either  because  it 
was  thought  that  they  would  havesuffictent  time 
to  conform  their  wills  to  this  change  of  the  law, 
or  because  their  cases  escaped  the  attention  of 
the  Legislature,  as  happened  in  Bamitg'g  lAtsee 
V.  Carey,  7  Cranch.  468;  and  Brewer's  Lessee  v, 
Bloitg/ter,  U  Pet.,  178. 

We  have  been  referred  to  two  decisions  in 
the  Supreme  Court  of  Massachusetts,  in  which 
a  retroactive  effect  was  allowed  to  a  statute  of 
that  State  upon  existing  wills.  They  are  Otuh- 
ing  V.  Aylwin,  13  Met.,  168;  Pran  v.  WaUr$ton, 
19  Met,  268.  But  an  examination  of  those 
cases  will  show  that  the  interpretation  put  by 
that  court  on  that  statute  was  attendea  with 
none  of  the  difficulties  which  beset  the  construe- 
tion  of  the  Statute  of  Maryland  contended  for 
by  the  counsel  for  the  devisee.  The  law  of 
Massachusetts  did  not  enact  a  new  rule  of  cod- 
284*1  struction.  *It  sinsply  enabled  testators 
to  devise  after-acquired  lands  by  plainly  and 
manifestly  declaring  an  intention  to  do  so.  The 
law  could  only  operate  in  furtherance  of  the 
intention  of  the  testator,  and  could  never  defeat 
that  intent  by  applying  to  wills  an  arbitrary 
rule  of  construction.  > 

This  dislinctioD  was  pointed  out  by  this  court 
in  Smith  et  at,  t.  Edrington,  8  Cranch,  66,  in 
reference  to  a  similar  statute  in  Virrinia;  re- 
specting which  Mr.  JvtUee  Washln^on  wid, 
"  the  law  createsnonewor  differentruleof  con- 
struction, but  merely  gave  a  power  to  the  tes- 
tator to  devise  lands  which  he  might  possess  or 
be  entitled  to  at  the  time  of  his  death,  if  It 
should  be  his  pleasure  to  do  so."  Moreover 
the  language  of  the  Act  of  Massachusetts  was 
broad,  and  general  enough  to  include  in  its 
terms  all  wills  which  should  take  effect  aiter 
the  law  went  into  operation.  There  was  there- 
fore nothing  in  the  words,  or  the  subject  mat- 
ter of  the  Act,  to  lead  the  court  to  a  more  re- 
stricted construction.  Still  that  court  thought 
the  retroactive  effect  of  even  such  a  law  re- 
quired some  notice,  and  they  vindicate  the  de- 
parture from  an  Important  principle  ht  that 
case  with  some  effort:  and  the  reluctance  with 
which  it  should  be  departed  from,  ia  welt  ex- 

{>ressed  by  the  Supreme  Court  of  North  Caro- 
ina.  in  Battle  v.  Speight,  9  Ircd..  388,  hi  con- 
struing a  similar  statute  of  that  State. 

We  liave  also  been  referred  to  a  manuscript 
opinion  of  the  Court  of  Appeal  of  the  State 
of  Maryland  upon  the  effect  of  this  wilt.  It 
appears  that  in  Norember  last  the  executon  of 
Mrs.  Carroll,  the  devisee,  who  Is  deceased.  Qled 
their  bill  in  the  Circuit  Court  of  Prince 
Qeorge's  County,  praying  that  the  administrat- 
ors M  bona  non  of  Michael  B.  Carroll  might 
be  enjoined  from  making  sale  of  his  negru 
slaves.  The  heirs  at  law  and  the  administra- 
tors de  itmi»  fum  of  Michael  B.  Carroll  were 
made  parties.  The  Circuit  Court  refused  the 
injunction,  the  complainants  appealed,  the 
Court  of  Appeals  affirmed  the  decree  of  the 
Circuit  Court,  and  dismissed  the  bill.  The 
grounds  upon  which  the  court  rested  Its  de- 
cree wilt  best  appear  from  the  following  ex- 
tracts from  the  opinion : 

"The  bill  is  filed  by  the  executors  of  Mrs. 
Carroll  against  the  administrators  da  tenw  non 
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of  Mr.  Carroll  and  his  heirs  at  law.  Theynm- 
amen  of  it  is,  that  he  specifically  bequeathed 
hUi  negroes  to  his  wife,  and  desired  tbev  should 
not  be  Fold,  and  that  his  debts  should  be  paid 
out  of  his  other  estate;  that  she  manumitted 
them,  and  that  there  is  other  personal  and  real 
estate  enough  to  pay  the  debts  due  by  his  es- 
tate. Injunction  is  asked  to  prevent  the  aaleof 
the  negroes  under  an  order  of  the  Orphans' 
Court  of  Prince  George's  County,  whicli,  it  is 
alleged,  isabout  to  be  done.  It  is  also  claimed 
in  the  bill,  that  at  the  time  of  *the  will  [*285 
of  Mrs.  Carroll  she  must  be  considered  as  hold- 
ing the  negroes  as  legatee,  and  not  as  executrix, 
the  time  specified  by  law  for  winding  up  the 
estate  of  her  hustnnd  having  elapsed. 

This  last  ground  Cannot  avail.  There  Is  no 
allegation  in  the  bill  that  a  final  account  had 
been  settled  by  her.  and  the  bill  shows  tliat  a 
large  amount  of  debts  remained  unpaid,  and 
that  the  creditors  of  the  estate  of  her  husband 
had  commenced  proceedings  to  secure  Uieir 
payment,  which  proceedings  are  still  pending. 
In  this  claim  of  the  bill  we  suppose  but  little 
confidence  was,  or  is  resposed  by  those  who 
framed  it;  at  all  (vents,  there  is  nothing  in  it. 
There  is  nothing  in  the  facts  of  the  case  to  jus- 
tify the  presumption  that  there  had  been  a  final 
settlement  of  the  estate  of  Michael  B.  Carroll, 
and  alt  his  debu  paid  off:  the  truth  Is,  the  bill 
directly  contradicts  the  facts  out  of  which  such 
a  preemption  could  arise. 

It  is  contended  on  the  part  of  the  compUn- 
ants,  that  the  real  estate  and  personal  propertv, 
other  than  the  negroes  of  Michael  B.  CarroU, 
ought  to  be  applied  to  the  payment  of  bis  debts 
before  the  negroes  are  resorted  to.  This  may  or 
may  not  be  so:  and  in  regard  to  il  we  pass  no 
opinion,  because  the  question  is  not  before  us  in 
this  case.  This  is  not  a  bill  filed  ou  behalf  of 
the  negroes,  but  by  the  executors  of  Mrs.  Car- 
roll, and  they  must  occupy  the  same  noeitjoa 
in  regard  tq  the  creditors  of  Michael  B.  Car- 
roll, who  are  represented  by  the  administraton 
do  bonit  non,  as  she  would  have  done  had  the 
bill  been  filed  by  her  instead  of  by  them.  And 
if  she  were  the  pwrty  complainant,  how  would 
the  case  standf  Why,  thus:  Michael  B.  Car- 
roll died  in  debt,  leaving  a  will  by  which  his 
real  and  personal  estate  is  specifically  devised 
and  bequeathed  to  his  wife.  His  creditota 
would  have  the  right  to  proceed  against  hiscn- 
tire  estate  for  payment:  first,  however,  against 
the  personal  as  the  primary  fund.  Their  rights 
could  not  be  affected  by  anything  he  might  re- 
quest in  his  will;  tlieir  claims  would  attach  to 
his  entire  estate.  He  did  not  manumit  bis 
slaves;  and,  moreover,  this  is  not  the  case  of 
contribution  and  marshaling  of  assets  between 
different  devisees  and  legatees,  because  here 
Mrs.  Carroll  was  specific  devisee  and  legatee, 
and  residuary  devisee  and  legatee;  she  in  fact, 
with  but  trifling  exception,  look  under  the  will 
the  whole  estate.  Had  she,  immediately  on  ob- 
taining  letters  of  administration,  manumitied 
the  negroes,  it  could  not  he  pretended  sndi 
manumission  could  have  affected  the  righl*  of 
the  creditors  of  her  testator;  and  it  must  be 
obvious,  if  she  could  not  do  It  by  her  act  as  ex- 
ecutrix, that  she  could  not  accomplish  it  by  her 
will. 

For  these  reasons  we  affirm  the  order  of  the 
Circuit  Court  refusing  the  injunction. 

BOWAXD  16. 
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286*]  *It  is  apparent  that  the  question 
wheUier  some  of  the  lands  of  the  t(»lator  were 
undevised  could  not  enter  into  or  affect  the 
decision  of  this  caae.  The  negroes  not  being 
parties,  no  question  could  arise  whether  they 
were  entitled  to  have  the  debts  paid  out  of  the 
land  of  the  testator,  and  the  court  declares  the 
queatlon  U  not  before  them.  Ab  between  Mrs. 
(^trrolt,  the  executrix  of  her  husband's  will  or 
her  representatives  aad  the  creditors  of  her 
husband,  the  right  of  the  latter  was  complete 
to  resort  to  the  personal  property,  including 
the  negroes,  and  it  was  therefore  wholly  imma- 
terial who  owned  the  land.  TIk  only  prayer 
in  the  bill  was  that  the  fswlitors,  through  the 
admini^rators,  might  be  restrained  from  mak- 
ing their  debts  out  of  the  negroes.  The  only 
question  in  the  case  was  whether  they  could  be 
BO  restrained.  And  when  it  was  decided  that 
their  legal  riglit  was.  to  have  all  the  personalty, 
including  the  negroes,  applied  to  their  debts, 
it  was  immaterial  what  other  rights  they  or 
othere  might  have. 

We  do  not  ccmBider.  therefore,  that  a  com- 
parison of  the  titlea  of  the  heirs  at  law  and  the 
devisee  of  Midiael  B,  Carroll  to  his  lands 
was  brought  into  judgment  by  this  injunction 
bill 

If  the  Court  of  Appeals  had  found  it  nec- 
essary to  construe  a  statute  of  that  State  in 
order  to  decide  upon  the  rights  of  parties  sub- 
ject to  its  Judicial  control,  such  a  decision,  de- 
liberately made,  might  have  been  taken  by  this 
court  as  a  basis  on  which  to  rest  our  Judgment. 
But  it  must  l>e  rememl)ered  that  we  arc  bound 
to  decide  a  question  of  local  law,  upon  which 
the  rights  of  parties  depend,  as  well  as  every 
other  question,  as  we  flad  it  ought  to  be  de- 
cided. In  making  the  examination  preparatory 
to  this  finding,  this  court  has  followed  two 
rules,  one  of  which  belongs  to  the  common 
law,  and  the  other  is  a  part  of  our  peculiar  ju- 
dicial system.  The  first  is  the  maxim  of  the 
common  law,  »tare  dtctsit.  The  second  grows 
out  of  the  thirty-fourth  section  of  the  Judiciary 
Act  (1  Statutes  at  Large,  93),  which  makes  the 
laws  of  the  several  States  the  rules  of  decision 
in  trials  at  the  common  law;  and  inasmuch  as 
the  States  have  committed  to  their  respective 
judiciaries  the  power  to  construe  and  fix  the 
meaning  of  the  statutes  passed  by  their  Legis- 
latures, this  court  has  taken  such  constructions 
88  part  of  the  law  of  the  State,  and  hae  admin- 
istered the  law  as  thus  construed.  But  this 
rule  has  grown  up  and  been  held  with  constant 
reference  to  the  other  rule,  store  deeitu;  and  it 
is  only  so  far  and  in  such  cases  as  tfais  latter 
rule  can  operate,  that  the  other  has  any  effect, 

If  the  construction  put  by  the  court  of  a  state 
upon  one  of  its  statutes  was  not  a  matter  id 
Judgment,  if  it  might  have  been  decided  either 
way  without  affecting  any  right  brought  into 
29?*]  'question,  then,  according  to  the  prin- 
ciples of  the  common  law,  an  opinion  on  such 
a  question  is  not  a  deciaion.  To  make  it  so, 
there  must  have  been  an  application  of  the  ju- 
dicial mind  to  the  precise  question  necessary  to 
be  determined  to  fix  the  riglits  of  the  parties  and 
decide  to  whom  the  property  in  contestation 
belongs. 

And  therefore  this  court  and  other  courts  or- 
ganized under  the  common  law,  has  never  held 
Howard  10. 


itself  bound  by  any  part  of  an  opinion,  in  any 
case,  which  was  not  needful  to  the  ascertain- 
ment of  the  right  or  title  in  question  between 
theparties.  In  Cohans  v.  2%e  State  of  Virffinia. 
6  Wheat..  809,  Ibis  court  was  much  pressed 
with  some  portion  of  its  opinion  In  the  case  of 
Mdrburjf  v.  Madison.  And  Mr.  Chief  Juliet 
Marshall  said:  "  It  is  a  maxim  not  to  be  dis- 
regarded that  general  expressions  in  every  opin- 
ion are  to  be  taken  in  connection  with  the  case 
ID  which  those  expressions  are  used.  If  they 
go  beyond  the  case,  they  may  be  respected,  but 
ought  not  to  control  tlie  judgment  in  a  sul)8e- 
sequent  suit,  when  the  ver;  point  is  presented. 
The  reason  of  this  maxim  Is  obvious.  The  ques- 
tion actually  before  the  conrt  Is  investigated 
with  care,  and  considered  In  Its  full  extent: 
other  principles  which  may  serve  to  illustrate 
it  are  considered  in  their  relation  to  the  case  de- 
cided, but  their  possible  bearing  on  all  other 
cases  is  seldom  completely  investigated"  The 
cases  of  Ezparte  Christy,  3  How.,  293,  and 
Jennett  et  al.  v.  Peek,  7  How..  613,  are  an  il- 
lustration of  the  rule  that  any  opinion  givea 
here  or  elsewhere  cannot  be  relied  on  as  abind- 
ing  authority;*  uolees  the  case  called  for-  Its  ex- 
pression. Its  weight  of  reason  must  depend  on 
what  it  contains. 

With  these  views  we  cannot  regard  the  opin- 
ion of  the  Court  of  Appeals  ss  an  authority  on 
which  we  have  a  right  to  rest  our  judgment. 
We  have  already  stated  the  reasons  whi(3i  have 
brought  Its  to  a  different  construction  of  the 
Statute;  reasons  which  do  not  seem  to  ue  to  be 
shaken  by  the  opinion  of  the  Court  of  Appeals. 

Our  conclusion  is  that  the  will  of  Michael  B. 
Carroll  was  not  within  the  Statute,  and  the 
lands  in  question  were  consequently  unde- 
vised. 

One  other  exception  was  taken  at  the  trial, 
respecting  which  it  is  only  necessary  to  say  that 
we  think  the  identity  of  name  of  the  two  tracts 
of  land  in  the  same  county,  taken  in  connection 
with  the  loog  possession  of  those  under  whom 
the  plMntitfs  claimed,  and  the  absence  of  all 
evidence  of  any  adverse  claim  or  outstanding 
title,  was  snfficfent  to  warrant  the  Jury  In  flnd- 
iug  that  the  land  was  embraced  in  the  patents 
from  the  State. 

We  are  also  of  opinion  that  the  judgment  is 
correct  in  form,  iMing  for  the  term  which  the 
declaration  alleges  was  created  by  *tbe  [*288 
plaintiffs  as  owners  of  three  undivided  fourih 
parts  of  the  hud. 

Th£  judgment  <^  the  CircuU  Couri  it  tffirmed, 
with  eottt. 


ordsr. 

'  This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  united  States  for  the  District  of  Maryland, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  tiie  Judgment  oi  the  said 
Circuit  Court  in  this  cause  lie,  and  the  same 
is  hereby  affirmed,  with  costs. 

Cited-lS  How.^:  10Bank.Reff.,Sn;18BaQk. 
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Methodic  (Mvn^i-^potoer  of  Genered  Cot^erence 
to  divide  ehunh  in  184J^~~proptTty  in  Book 
(hneem  divided  by  decree  in  equitff. 

In  1844  tbe  Methodlat  Episcopal  Church  of  the 
United  StaleS)  at  a  Oeoeral  Cooterence.  paucd 
sundry  reeolutlons  providing  for  a  distinct,  fccle- 
siMStical  organization  in  the  alaveholding  States,  In 
case  the  annual  eonferenoee  of  those  Estates  should 
deem  the  measure  expedient. 

In  ItHS  these  conferenuea  did  deem  It  expedient 
and  organized  a  separate ecolealaatloaloommunltjr, 
under  the  appellation  of  the  JletbodtaC  Eplioopu 
Church  South. 

At  thin  time  there  existed  propertfi  known  as  the 
Book  Concern,  belonging  to  the  Oeneral  Church, 
which  was  the  result  of  the  labors  and  accumula- 
tion of  all  the  mlnbters. 

Commissioners  appointed  hy  the  Methodist  Bpls- 
oopal  Church  :^outn,  may  file  a  bill  in  chancery,  In 
bebalf  of  themselves  and  those  whom  they  repre- 
sent, agsiust  the  trustees  of  the  Book  Concern,  for 
a  division  of  the  property. 

The  rule  is  well  established  that  where  the  parties 
Interested  are  numerous,  and  the  suit  Is  for  an  ob- 
ject common  to  them  all,  some  of  vtbe  body  may 
maintain  a  bill  on  behalf  of  themselves  and  of  tbe 
oUiers;  and  a  bill  may  also  be  maintained  against 
a  portion  of  a  numerous  body  of  defendants,  repr»- 
Sentinv  a  common  Interest. 

The  Methodist  Church  was  divided.  It  was  not 
a  case  of  the  secession  of  a  part  from  tbe  main 
body.  Neither  division  lost  its  Interest  in  tbe  com- 
mon property. 

The  Oeneral  Conference  of  1841  hod  tbe  Icgltlioate 
power  thus  to  divide  the  church.  In  IttOS  the  Gen- 
eral Conference  was  made  a  representative  body, 
with  six  restrictive  articles  upon  its  powers.  But 
none  of  thMe  articles  deprived  it  of  the  power  of 
dividing  tbe  church. 

The  sixth  restrictive  article  provided  that  the 
Oeneral  Conference  should  not  appropriate  the 
profits  of  the  Book  Concern  to  any  other  purpose 
than  for  tbe  benefit  of  the  traveling  ministers, 
their  widows,  Jkc. ;  and  one  of  the  resolutions  of 
1844  recommended  to  all  the  annual  conferences  to 
authorize  a  change  In  the  sixth  restrictive  article. 
This  was  not  Imposed  as  a  oondltlon  of  separation, 
but  merely  a  plan  to  enable  the  General  Ccmference 
Itself  to  carry  out  its  purposes. 

Tbe  separation  of  tbe  church  into  two  parts  being 
legally  accompUsbed,  adlvislon  of  the  Joint  proper- 
ty by  a  court  of  equity  follows*  as  a  matter  of 
course. 

Tbis  was  an  appeal  from  the  Circuit  Court 
of  tbe  United  States  for  the  District  of 
Ohio,  which  dismissed  tbe  bill. 

The  bill  was  originally  filed  in  the  names  of 
289*]  Henry  B.  Bascom,  *a  citizen  uf  Lexing- 
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ton,  in  the  State  of  Kentucky;  Alexander  L. 
P.  Qreen,  a  citizen  of  Naabville,  in  tbe  Suie 
of  Tennessee;  Charles  B.  Parsons,  a  citizen  of 
Louisville,  in  tbe  State  of  Kentucky;  John 
Kelley.  acitizenof  Wilson  County,  in  the  Stale 
of  Tenoenee;  James  W.  Allen,  ,a  citizen  of 
Limestone  County,  in  the  State  of  Alaliuna; 
and  John  Tevis.  a  citizen  of  Shelby  County,  in 
the  State  of  Kentucky — 

Against  Leroy  Swormstedt  and  John  H. 
Power,  agents  of  the  "  Book  Concern"  at  Cin< 
cinnati,  and  James  B.  Findley,  all  of  whom  are 
citizens  of  the  State  of  Obio;'and  George  Peck 
and  Nathan  Banss,  who  are  citizens  of  the 
State  of  New  Yok;  who  are  made  defendants 
to  thU  bill. 

Bascom.  (Ireen,  and  Parsons  were  Commis- 
sioners appointed  by  tbe  Methodist  Episcopal 
Church  South,  to  demand  and  sue  for  the  pro- 
portion belonging  to  it  of  certain  properly,  and 
especially  of  a  fund  called  the  "  Book  Con- 
cern." Bascom  luving  died  whilst  the  suit 
was  pending.  William  A.  Smith,  a  citizen  of 
Virgmia,  was  substituted  in  lUs  place.  The 
other  plaintiflfo  were  supernumerary  and  supo-- 
annuated  preachers  belonging  to  tbe  traveling 
connection  of  the  said  Church  South ;  and  afl 
the  plaintiffs  were  citizens  of  other  slates  tlian 
Ohio,  and  sued  not  only  for  themselves,  but 
also  in  behalf  of  all  tbe  preachers  in  the  travel- 
ing connection  of  the  Church  South,  amount- 
ing to  about  fifteen  hundred. 

The  defendants  were  Swormstedt  and  Power, 
agents  of  the  Book  Concern  at  Cincinnati,  and 
Findley,  all  traveling  preachers  of  ibe  Metho- 
dist Episcopal  Cburcb,  and  citizens  of  Ohio: 
and  the  Methodist  Book  Concern  a  body  politic 
incorporated  by  an  Act  of  tbe  General  Assem- 
bly of  Ohio,  and  having  its  principal  office  at 
Cincinnati,  in  that  State. 

Tbe  nature  of  the  dispute  and  the  circum- 
stances  of  the  case  are  set  forth  in  the  opioioD 
of  the  court. 

It  was  argued  by  Mr.  Stuberrjr  for  the 
appellanl8,and  by  Maert.  Bad^w  and  Ewiag 
for  the  appellees. 

The  following  extract  from  the  brief  of  Ur. 
Stanberry  explains  the  points  which  he  made: 

We  claim,  in  the  first  place,  tliatthe  division 
of  the  church  was  a  valid  act.  and  thereby  the 
original  church  was  divided  into  two  churches 
equally^  legitimate,  and  that  the  members  and 
beneficiaries  in  each  have  equal  rights  to  their 


NOTB,-iniere  vartue  intere»Ud  are  numermiMMart 
may  matntaiii  abiUinequiluJttr  heneflffaU-  wbere 
the  parties  Interested  In  relief  sought  in  equity  are 
very  numerous,  or  not  all  uf  thotn  known,  and  the 
rigorous  application  of  the  general  rule  would  im- 
pede tbe  purposes  of  justice,  a  court  of  equity 
will  not  require  them  ail  to  unite  in  tbe  blli,  but 
will  allow  one  or  more  of  them  to  sue  for  them- 
selves and  for  the  beuetlt  of  the  rest.  Mandovllle  v. 
KlgffS,  2  Pel..  482 ;  West  v.  Kandall,  2  Mas.,  181 : 1'tatt 
v.  Oliver,  2  McLean,  M' ;  Bacon  v.  Hobertsi.  n,  18 
How.,  180. 

In  Equity,  where  parties  are  exceedingly  nu- 
merous, and  it  would  be  Impracticable  to  Join  them 
without  almost  Interminable  delays,  and  other  in- 
conveniences, which  would  obstruct  and  propably 
defeat  tbe  purposes  of  Justice,  the  court  will  not 
tQsiat  upon  their  being  made  parties;  but  will  dls- 
)H-nse  with  them  and  proceed  tu  a  decree,  If  it  can 
be  dune  without  injury  to  the  persons  actually  be- 
fore the  court.  Mltf.  Eq.  PI.,  by  Jeremy,  105-187 ; 
Coop.  Bq.  Fl.,  30-41;  Carer  v.  Moxle.  U0a.,e61: 
Htory,  Rq.  PL,  see.  M;  Ad^r  v.  New  BlverUo-ll 
Ves..  lati  Cookbum  v.  Thompson,  2«  Vea^  m; 


Wendell  v.  Van  Koisselaer.  1  Johns.  Cb..  349;  1 
Mont.  Eq.  PI.,  &7-88:  Taylor  v.  Salmon,  4  Mylneft 
Cr.,  131 ;  Male  v.  Maiacby,  1  Mylne  &  Cr~,  ;  Haw- 
kins V.  Hawkins,  1  Hare.  613,  6M;  Wvaiherbyr. 
Bt.  Oeorvlo,  2  Hare,  621,  628  ;  Harvey  v.  Har^'ey,  4 
Beav.,  215. 220,  221. 

Court  will  usually  require  bill  to  tw  fllcd.  not  only 
in  behalf  of  plalnufl,  but  also  in  behalf  ot  all  oxlter 
persons  interested  who  are  not  directly  made  par- 
ties. Adair  t.  New  River  Company.  11  Ves.,  iM; 
Cockbum  v.  Thompson,  16  Ves.  Sia-3S:  Good  v. 
Blewitt.  IB  Ves.,  888 ;  13  Ves.,  SBT :  Ang«l  v.  Haddon. 
1  Madd.,  629;  Story,  Eq.  PL,  sec.  OS. 

Where  the  question  is  one  of  a  common  or  gen- 
eral Interest,  one  or  more  may  sue  or  defend  for  the 
benefit  of  the  whole.  I  MonL  £q.  PI.,  81 ;  Cooper. 
Eq.  PL,  40,  186;  Mltf.  Eq.  PL,  by  Jeremy,  las,  m: 
Story,  Eq.  PL,  sec.  97. 

Suits  maybe  brought  by  part  of  a  crew  of  a  tcsbcI. 
In  behalf  of  themseTves,  and  tbe  rct^t,  where  all  tbe 
crew  have  interests  In  the  same  suttjeot  matUfr.ss 
tbe  distribution  ot  prize  money,  3as.  Lcigb  v.Tbmn- 
BS,  9  Ves.,  812 ;  Oood  V.  Ulewltt,  U  Ve*.,  307:  H  Vaa, 
836;  Westv.  Jtandall.S  Has,.  198^  IM:  tftory.  fiq. 
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dUtribulive  share  of  all  the  propertj  and 
funds. 

Second.  That  if  there  was  no  valid  division 
of  the  original  church,  but  only  a  separation  of 
the  southern  portion  from  the  original  church, 
yet.  under  the  circumstances  in  which  it  was 
200*]  *made,  the  heneficiaries  of  this  charity 
have  not  lost  that  character  by  adhering  to  the 
Church  South,  because  the  separation  was.au- 
thorlzed  by  the  highest  official  and  legislative 
authority  of  the  church,  and  the  beneficiaries 
living  in  the  south  bad  no  choice  or  alternative 
but  adherence  to  that  church  or  the  total  loss 
of  all  church  membership  and  ^rivile^. 

We  will  discuss  these  propoaitioiis  m  the  or- 
der in  which  they  are  stated,  and  as  they  are 
elaborated  under  the  following  points: 

The  plaintiffs'  points.  1.  Prior  to  1844  the 
Methodist  Episcopal  Church  in  the  United 
States  was  one  church  in  doctrine  and  organi- 
zation. It  was  one  in  doctrine  as  a  Methodist 
GbuTch,  and  one  in  ormnization  as  a  Methodist 
Church  hi  the  United  Slates,  with  jurisdiction 
co-extensive  with  the  territorial  limits  of  the 
United  Stales. 

2.  At  the  present  lime  there  is  no  such 
church  de  faeio  as  to  unity  of  organization,  as 
the  Methodist  Episcopal  Church  of  1844.  There 
is  no  lon^r  one  Methodist  Episcopal  Church 
with  territorial  jurisdiction  co-extensive  with 
the  United  States,  hut  there  are  two  churches 
instoul,  divided  in  territorial  jurisdiction  by  a 
fixed  line,  each  exiitling  by  an  independent  or- 
ganization, exclusive  of  toe  other, 

8.  This  dissolution  of  the  Ainity  of  organiza- 
tion not  only  exists  de  facto  but  de  jun;  not  by 
unauthorizt»  secession  of  a  part  from  the  orig- 
inal body,  but  by  a  valid  division  of  the  orig- 
inal body  into  two  parts  equally  legitimate, 
which  division  was  authorized  by  competent 
authority,  in  the  plan  of  1644,  and  has  since 
been  consummated  in  accordance  with  its  pro- 
visions. 

4.  The  Book  Concern  is  a  charitable  fund 
connected  with  the  Methodist  Episcopal  Church, 
the  capital  being  devoted  to  the  publication  and 
diaaemhaaiion  ofreUgioua  books  and  paper8,and 
the  profits  tothe'supportof  the  traveling,  super- 
numerary, superannuated  and  deficient  preach- 
ers of  the  church,  and  the  wives,  widows,  chil- 
dren and  orphans  of  traveling  preachers. 

6.  This  fund  was  founded  by  the  traveling 
preachers,  and  chiefly  accumulated  by  their 


labor.  It  never  bekmged  to  the  church  in  ali- 
solute  right,  but  was  amply  inlnuted  to  its 
raaniwement. 

6.  Before  the  division  of  the  church  the 
founders  and  the  beneficiaries  of  this  fund  were 
scattered  over  its  entire  territonr,  as  then  con- 
stituted, and  equally  larbored  in  its  accumula- 
tion, and  were  equally  entitled  to  its  dividends, 
without  reference  toputlcular  territorial  loca- 
tion. 

7.  The  lawful  division  of  the  church,  terri- 
torially, into  two  distinct  churches,  did  not 
destroy  this  cliarity  or  affect  the  right  of  the 
beneficiaries,  but  it  necessarily  required  a 
diange  of  management,  which,  before  the 
dlvi^m,  wu  by  means  of  a  *Oeiieral  [*S91 
Cmference,  having  jurisdiction  over  all  classes 
of  the  beneficiaries,  wherever  located,  through 
the  agency  of  annual  conferences  within  the 
jurisdiction  and  subject  to  the  fxmtrol  of  the 
General  Conference. 

8.  After  such  division  in  the  due  administra- 
tion of  this  charity,  and  as  near  as  may  be  to 
its  original  foundation,  each  of  the  churches 
becomes  the  proper  manager  of  so  much  of  the 
fund  as  is  to  be  distributed  to  the  beneficiaries 
within  its  exclusive  jurisdiction,  through  the 
agency  of  Its  own  annual  conferences. 

0.  That  the  division  to  be  made  of  the  capital 
uid  profits  of  this  fund  to  each  church  should 
be  oiade  on  the  basis  of  the  number  of  travel- 
ing preachers  in  1844,  eadi  diurch  to  have 
the  same  proportion  of  the  entire  fund  as 
the  number  of  traveling  preachers  within  its 
bounds  bore  to  the  whole  number  then  within 
the  entire  territory  of  the  church  prior  to  tlie 
division. 

10.  That  the  refusal  tA  the  annual  confer- 
ences to  agree  to  the  amicable  division  of  the 
fund,  as  proposed  in  the  plan  of  1844,  and  the 
continued  refusal  of  the  authorities  of  the 
northern  church  to  recognize  the  Church  South, 
or  the  beneficiaries  within  its  jurisdiction,  as 
entitled  to  the  management  or  any  distributive 
share  of  the  fund,  make  a  case  for  the  inter- 
position of  a  court  of  equity. 

11.  If  the  division  of  the  church  was  not  a 
constitutional  act,  the  beneficiaries  within  the 
jurisdiction  of  the  Church  South,  and  who  Ire 
now  united  to  that  church,  have  nM  forfdted 
their  right  to  this  charity. 

la.  The  bill  presents  the  proper  partiee  and 
the  proper  case  for  the  interference  of  this 


PI.,  sec.  W :  Cliancejr  v.  Movt  Preo.  Ch.,  SW :  Pearson 
V.  Belotaer,  4  Vos..  «n ;  Bendrick  v.  Boblnsoo,  2 
Johns.  Cb.,  398, 297. 

One  or  more  creditors  may  matntain  a  suit  in  equi- 
ty oalwbalf  of  tbemselvos  and  all  ottier  creditors  to 
charire  tbe  estate  of  a  debtor  witti  their  debts,  and 
for  an  application  of  the  ostate  to  that  purpose,  la 
the  bRDOS  of  bis  representatives.  1  Mont.  Eq.  FU 
Si :  Hltt.  Bq.  PI.,  bjr  Jeremy,  UtS.  IW :  Story.  Bq.  PL, 
sec.BW:  Wbltmore  V.  Oxborrow,  2  Youoge  &  Coll., 
New  K.,  13, 17;  Maj  v.  Selby,  1  Founse  4  Coll.  Jffew 
K.,33&:  Leiffb  v.  Tbomas. 2  Ves..  313,813;  Neve  v. 
l7e«ton,3Atk.,fiS;:  Coop.  Bq.  PL,  30,  IM:  Westv. 
Bandall,»  Mas..lM;  Law  vTBlsby.l  Bro.ac.,00 
Good  V.  Blewitt.  19  Ves.,  338:  Hendricks  v.  Robln- 
fion,  Z  Johns.  Cb..  883, 290 ;  Hallettv.  HttUett,  2  Pain, 
18;  Ross  V.  Gary.-!  Paige, 417)  note;  Brown  v.  Rlck- 
etts,8Johns.Cn., 558.A65,8G6:Brinkorho(rv.  Brown, 
6  Johns,  Ch.,  151 ;  Adatr  v.  New  River  Company,  11 
Ves.,  444. 

Same  rule  In  regard  toeetate  In  bands  of  trustee. 
South  V.  Kinder,  3  Swaost.,  14&  note ;  Boddy  v, 
Kent,  1  Merlv..  3B1 ;  Baoon  v.  Robertson,  18  How., 
480:  Weld  V.  Bonbaro,2SIm.  &  8tu.,91:  Hardford 
V.  Storfe,  3  Sim.  ft  Stu„  198 ;  Peooock  v.  Honk,  1 
HOITABD  10. 


Ves.,  181:  Story,  Bq.  PI.,  see.  10e:1Hont  Bq.  PI.. 
82 :  Newton  v.  Earl  of  Ejnnont,  4  Sim.,  674 ;  S  Sim., 
laO;  Powell  V.Wright,  7  Beav.,  444;  Atberton  v. 
Worth,  1  Dick..  375 ;  Patton  v.  BoncenI,  8  Ired.  Bq., 
2(H;  Mitf.  Bq.  PL,  by  Jeremy.  187. 

So  a  legatee  is  permitted  to  sue  In  equity  tbe  per- 
sonal representative  of  the  testator  in  oehalf  of 
himself,  and  all  other  legateee,  for  settlement  of 
accounts,  and  payment  of  all  the  legatees.  8tr»T, 
Eq.  PL,  teo.  104 ;  Bennett  v.  Honey  wood,  Ambf., 
7CS,  710;  Montagu  v.  Nuoella,  1  Buss.,  173:  Kettle 
V.  Crary,  1  Paige,  417:  Hallett  v.  RBUett,8Paige, 
20,  31;  Lloyd  v.  Lorlng,  8  Vea.,  779;  Brown  v. 
Rioketta.  8  Johns.  Cb„  568 ;  Brown  v.  Dowihwalte.  I 
Madd.,446. 

Upon  similar  grounds,  where  a  distribution  of  tbe 
personal  estate  of  a  deceased  person  Is  to  be  made 
among  bis  next  of  kin,  or  among  persons  claiming 
under  a  general  desorlptlon,  a  bill  may  be  flied  by 
one  claimant  In  behalf  of  himself  and  all  others 
equally  entitled.  Bennett  v.  Honeywood,  AmbL, 
709  :  Montagu  v.  NuceUa,  I  Russ.,  173:  Story,  Bq. 
PUeec  106: 

On  tblBsubJeot,8eefuither.ootetoBaconT.Rot>- 
ertsoD,  18  How..  480.  ^ 
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court,  in  order  to  the  diieadministratioD  of  thU 
cbarity,  to  meet  the  exlgeocy  arising  out  of  ihc 
division  of  the  churcli,  whether  the  division 
was  conaiitutional  or  not. 

(Hr.  Stanbcrry's  argument,  both  in  the  open- 
ing and  in  tlie  reply,  ■wa8  very  elaborate  upon 
oil  these  points,  and  therefore  cannot  be  re- 
ported  for  want  of  room.  His  view  of  the  con- 
tingent nature  of  the  resolutions  of  1844,  was  as 
follows): 

I  will  here  close  the  argument  upon  this  ques 
lion  of  the  power  of  division,  having  shown  its 
existence  In  every  aspect — having  shown  it  up- 
on the  true  character  of  all  Hethodint  organiai- 
tion ;  upon  the  usage  of  the  church  through  all 
Its  history;  and  finally,  upon  the  express  pro- 
visions and  limitations  embodied  in  the  written 
articles. 

If  this  ground  is  maintained,  the  division  of 
the  common  charitable  fund  is  a  necessary  re- 
sult. If  the  church  orgaDization  is  divided, 
the  temporalities  of  the  church  must  also  be 
divided,  for  the  right  of  each  of  the  divisions 
292*]  stands  upon  the  same  *grouod— one 
claims  it  precisely  in  the  same  character  with 
the  other. 

VariAus  objections  are  stated  In  the  answer, 
and  ia  the  resolution  of  the  Conference  of  the 
Church  North,  in  1848,  to  the  present  valid- 
ity of  the  plan  of  divwon.  They  say,  as  it 
passed  the  General  Conference,  it  was  not  ab- 
solute, but  contingent  in  many  particulars. 
That  it  was  passed  to  meet  the  contin^ncy  of 
a  future  ascertained  necessity  for  division,  and 
that  DO  such  necessity  was  found  to  exist;  that 
.it  was  made  to  depend,  in  all  its  parts,  upon 
the  concurrence  of  all  the  Annual  Conferences 
in  the  proposed  change  of  the  sixth  restrictive 
rule,  and  no  such  concurrence  was  given ;  and 
finally,  that  it  depended  upon  the  due  observ- 
ance by  the  Chuich  South,  and  all  its  societies 
and  members,  of  the  jurisdictional  line  of  dlvis 
ion,  which  line  was  afterwards,  as  they  say, 
invaded  and  disregarded  by  some  of  the  south- 
em  preachers  and  members. 

None  of  these  positions  need  he  argued,  ex- 
cept only  th«  matter  of  the  ncm-conciirreiice  of 
Uie  Annual  Conference  in  the  proposed  change 
of^he  sixth  rule. 

That  part  of  the  plan  of  separation  which  re- 
spects this  matter  has  nothing  to  do  with  the 
other  parts  of  the  plan,  or  with  the  taking 
effect  of  ihe  plan  as  a  whole.  The  principu 
thing,  the  division,  wasnot  ia  any  way  referred 
to  the  Northern  Annual  Conferences.  Thatwas 
a  matter  exclusively  between  the  Qeneral  Con- 
ference and  the  Southern  Annual  Conferences, 
in  which  the  Northern  Conferences  had  no  voice. 
In  order  to  provide  for  the  contingency  of  divis- 
ion^seeing  that  the  division  of  the  fund  must 
follow — fmd  to  avoid  any  doubt,  the  Oennal 
Conference  asks  the  Annual  Conferences  for  ex- 
press authoritv,  not  merely  to  divide  the  fund 
according  to  the  division  of  the  church  organi- 
zation, but  for  general  authority  to  dispose  of 
the  entire  fund  for  such  purposes  in  general,  as 
two  thirds  of  the  Gknerai  Conference  might  de- 
termine upon. 

This  general  authority,  which  would  sanction 
a  total  misapplication  of  the  fund,  the  Annual 
Conferences  refused  to  give. 

Now,  the  plan  in  no  way  provides  that  the 
Boutbem  Conferences  ^ould  not  have  any  of 
944 
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this  fund,  except  by  the  consent  of  the  Annual 
Conferences;  but,  io  the  exercise  of  its  own  dis- 
cretion, by  its  own  authority,  and  as  Us  own 
act,  the  Cteieral  Conference  chose  to  aak  the  An- 
nual Conferences  so  to  modify  the  resuictive 
rule.  TheAnnualConferencesrefuaed,  andthiU 
leaves  the  matter  at  large,  as  a  question  to  be 
settled  upon  the  rights  of  the  parties  conse- 
quent on  the  division.  If,  after  the  division,  the 
south  had  no  right  to  any  port  of  this  fund — if 
it  had  forfeited  its  right  by  the  new  organiza- 
tion—if the  beneficiaries  at  the  south  had  there- 
by lost  their  character  as  bowficiaries,  then. 
*indeed.  there  would  be  some  ground  r*293 
for  putting  us  to  show  a  new  title  by  the  con 
sent  pf  the  Annual  Conferraces,  or  something 
else.  But  the  ground  on  which  we  stand  is, 
that  we  have  never  for  a  moment  lost  our  char- 
acter as  beneficiaries;  that  our  title  is  equal  to 
that  of  the  north;  and  tliat  the  refusal  of  the 
Annual  Conferences  is  the  common  case  of  a  re- 
fusal to  perform  a  duty  which  drives  the  in- 
jured party  into  a  court  of  justice. 

The  points  made  by  the  counsel  for  the  ap- 
pellees were  the  following: 

1.  The  first  point  was  in  answer  to  the  one 
raised  by  Mr,  Stanberry,  namely:  that  the 
church  was  dissolved  and  destrOTeid  by  the  mo- 
tion of  theOenerol  Conference  of  1844,  and  that 
two  new  chnrchea  have  arisen  out  of  its  ruins. 

In  answer  to  the  first  two  proportions  ttf  the 
comj}lainant8,  tnTolving  tUs  pc^nt,  the  defend- 
ants insist — 

1st.  That  prior  to  1844  the  Methodist  Epis- 
copal Church  was  the  only  religious  denomina- 
tion bearing  that  name,  and  It  was  one  in 
organization,  discipline  and  doctrine.  A  large 
part,  but  not  the  whole  territory  of  the  Uniteid 
States,  was  contained  within  its  organization — 
it  did  not  extend  on  the  United  States  ppsaes- 
bions  on  the  Pacific;  it  did  embrace  Texas, 
than  a  foreign  country;  it  had  been  extended, 
but  it  did  not  then  extend  to  the  Canadas;  its 
boundaries  had  been  variable,  and  its  identity 
or  unity,  its  organization  or  existenoe,  had  no 
necessary  dependence  upon  territorial  limits. 

ad  From  1844  to  the  present  time,  the  saoie 
Methodist  Episcopal  Church  has  continued  to 
exist  identical  in  name,  organization,  discipline 
and  doctrine,  and  under  a  regular  succesrion  of 
the  officers:  some  Conferences  in  the  slave- 
holding  States  have  withdrawn  from  it;  it  has 
lost  and  gained  individual  members;  and  the 
United  States  possesions  on  the  Padflc  have 
been  received  Into  its  connection;  but  tliese 
changes  have  not  affected  its  organizatitw  or 
destroyed  its  ideutity. 

2.  With  resjiect  to  the  property  called  the 
"Book  Concern,"  after  examining  the  cchuU- 
tution  of  this  fund,  the  counsel  came  to  tlie 
following  coodusions: 

I  take  It  then  as  clear,  by  proof  and  conces- 
sion, that  a  Methodist  Episcopal  Church,  hav- 
ing a  regular  and  well  known  organizalioa, 
e^ted  prior  to  1844,  and  that  the  property 
now  in  controversy  was  held  by  trustees,  in 
trust  for  the  church  so  organized,  and  for  cer- 
tain specified  beneflcaries  in  it.  and  that  it  was 
only  through  connection  with  the  ^urch,  in 
ana  through  Its  o^^ization.  in  a  mode  ported 
out  by  its  organic  law.  *tbat  any  in-  i*S04 
dividuial  was  or  could  be  entltlea  to  any  por- 
tion of  the  fund. 
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I  hold  it  equally  clear,  and  of  like  necesAity  it 
must  be  conceded,  tliat  ff  the  Hetbodiiit  Epis^ 
copal  Church  of  1844  atill  exists,  aod  retaina  its 
ideality,  the  trustees  still  hold  the  property  io 
trust  for  it  only,  and  tliat  it  is  by  conaeclton 
with  it  as  an  organized  body,  and  by  aud 
through  it  alone,  that  any  individual  is  now 
entitled  as  a  beoeficiary,  unless  indeed  the 
church  has  by  compact,  or  some  equiyaleot 
act,  qualified  the  coodilion  of  the  Inist.  and 
changed  its  direction;  and  that  no  individual 
mmiben  of  ^e  church,  or  any  section  of  it. 
large  or  small,  could  by  mere  secession  entitle 
himself  or  ttiemselves  to  any  portion  of  the 
trust  fund,  separate  from  ana  Independent  of 
the  otvanized.  Mill  subsisttng  church. 

S.  Then  to  entitle  these  compldnanta  to  re- 
cover, tney  must  establish  as  facts: 

1st.  That  the  Methodist  Episcopal  Church,  as 
it  existed  in  and  prior  to  1844.  was  destroyed 
by  the  Acts  of  the  General  Conference  of  1644. 
or  by  the  Act  of  tlie  Louisville  Convention  of 
1845,  in  the  exercise  of  power  conferred  on  it 
by  the  Qeneral  Conference— and  thenceforth 
ceased  to  exist  as  an  organised  body;  that  out 
of  a  portion  of  its  severed  elements  a  new 
church  was  formed,  composed  io  part  of  indi- 
Tiduals  who,  under  the  former  organization, 
were  beneflcaries  of  the  fund,  and  that  thus 
the  expressed  object  of  the  charity,  as  also  its 
means  of  admin islral ion.  having  failed,  there 
bidn^  now  no  Methodist  Episcopal  Church  to 
administer  the  charity,  and  no  traveling  preach- 
ers. &c.,  of  the  Methodist  Eptacopal  Church  to 
receive  and  enjoy  it,  a  court  of  equity  will 
apply  tlie  charity,  not  according  to  its  terms, 
which  is  no  longer  possible,  but  pre*,  as 
far  as  possible  according  to  its  original  object, 
and  Io  this  end.  divide  the  fund  pro  rata  be- 
tween the  fragments  of  the  defunct  Church. 

2d.  Or  that  if  the  Methodist  Episcopal 
Church  of  1844  still  exists,  some  act  by  the 
Qeneral  Conference  of  that  year  has  changed, 
in  part,  the  direction  of  the  fund  and  the  medi- 
um of  its  administration. 

(After  discussing  these  propositions,  the 
counsel  came  to  the  following  conclusions): 
'    We  find,  then,  on  examining  the  bill  and  the 
book  of  Doctrine  and  Discipline,  which  is  died 
with  and  made  part  of  it. 

Ist.  That  the  Oeneral  Conference  is  not. 
since  ISOtj.  an  original  body  possessed  of  in- 
herent powers,  but  representative  merely,  hav 
log  no  other  powers  than  those  conferred  on  it 
by  the  constitution  which  created  it, 

iid.  That  the  general  grant  of  powers  to  this 
290*1  Conference  'extends  only  to  the  miUs- 
ing  rules  and  regulations  for  the  Methodist 
Episcopal  Church,  not  to  the  division,  dissolu- 
tion or  destruction  of  the  Church. 

3d.  That  the  restrictive  articles  forbid,  by 
clear  implication,  the  division  or  destruci  ion  of 
the  organized  Methodist  Episcopal  Church. 

4th.  That  under  the  sixth  restrictive  article 
the  Oeneral  Conference  cannot  "appropriate 
the  produce  of  the  Bo{)k  Concern,  nor  of  the 
Charter  Fund,  to  any  purpose  other  tiian  for 
the  benefit  of  the  traveling,  supernumerary, 
superannuated  and  worn  out  preachers"  of  the 
Methodist  Episcopal  Church,  within  its  organ 
izatiou.  •' their  wives,  widows  and  children;' 
nor  can  that  Conference  by  any  act  so  involve 
the  fund  or  phtce  it  in  such  situation  that  a 
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courtof  canity  can  apply  It  to  objects,  or  a  man- 
ner forbidden  by  the  declaration  of  trust  and 
the  constitution  of  the  Methodist  Episcopal 

Church. 

4.  We  will  now  proceed  to  show  that  the  Gen- 
eral Conference  never  assumed  the  power  of  de- 
stroying the  organization  of  the  Methodist 
Episcopal  Church,  or  of  severing  or  di>4solviDg 
it,  but  as  often  as  they  have  spoken  distinctly 
upon  the  subject,  have  discl^med  the  power, 
and  that  they  did  not,  in  the  case  at  bar,  ex- 
ercise or  attempt  to  exercise  it. 

(The  argument  upon  this  point  was  very 
extensive,  involving  an  examination  of  the 
Canada  case,  and  of  the  records  of  the  Confer- 
ences, concluding  as  follows): 

It  is,  then,  so  Hiraslhe  thirteen  southern  and 
south-western  Conferences  are  concerned,  aease 
of  voluntary  withdrawal  from  the  Methodist 
Episcopal  Church  as  organized,  and  the  forma- 
tion of  a  new  and  separate  organizntion;  and  I 
have  already  shown,  that  if  the  withdrawal  be 
small  or  great,  of  one  or  many,  the  voluntary 
abandonment  of  the  organized  Church  is  also  the 
TolunlsiT  BurrendOT  of  all  the  temporal  privi- 
leges and  immunities  belonging  to  that  organ- 
ization. And  it  is  vory  clear  that  this  trust- 
fund,  which  was  Intrusted  in  its  administration 
to  the  Annual  Conferences  of  this  organization, 
cannot  be  transfered  by  a  court  of  equity  to  a 
Conference  which  has  ceased  to  belong  to  that 
organizaUon,  any  more  than  to  one  who  has 
never  had  belonged  to  it.  Tbesouthern  Confer- 
ences, now  the  Methodist  Episcopal  Church 
South,  cannot,  therefore,  sustain  their  bill  on 
the  ground  of  former  connection  with  the 
Methodist  Episcopal  Church,  and  of  their 
present  separate  existence;  and  I  have  al- 
ready shown  that  they  cannot  sustain  it  on  the 
ground  of  contract.  It  is  equally  clear  that 
they  cannot  sustain  U  on  the  ground  that  the 
General  Conference  of  1844  bad  caused  the 
southern  Conferences  to  believe  that  the  Book 
Concern  would  be  divided,  and  induced  them 
to  act  according  to  that  belief.  This  point, 
however  good  *ln  law.  fails  as  a  matter  [•296 
of  fact.  There  was  no  disguise,  no  conceal- 
ment, no  misrepresentation  on  the  part  of  the 
Qeneral  Conference,  but  the  most  open  candor 
and  directness;  and  the  Conferences  soul  b  WL-re 
fully  advised — indeed,  they  advised  themKlves 
— that  in  case  of  separation,  a  share  of  the 
Book  Concern  depended  on  the  votes  of  the 
Annual  Conferences,  and  they  agreed  that  it 
did  and  should  depend  Upon  sucn  vote.  The 
Church  South,  therefore,  in  its  new  organiza- 
tion, has  no  standinf^  in  court.  The  only  re- 
maining quesUon,  which  goes  to  the  legal  mer- 
its of  the  case  is: 

6.  Do  the  individuals  who  join  In  this  bill 
show  any  right  to  a'distributive  share  of  this 
fund? 

They  abow  that  they  "  are  preachers — Eelley 
and  Allen  are  supernumerary,  and  Tevis  super- 
annuatal  preachers — of  the  Methodist  Epiixso- 
pol  Church  South,  and  that  as  such  they  have 
a  personal  interest  in  the  real  estate,  personal 

Property,  debts  and  funds  now  holden  by  the 
lethodist  Episcopal  Church  through  said  de- 
fendants, as  agents  and  tru>ttees  appointed  by 
the  General  Conference  of  the  Methodist  Epis- 
copal Church."  So  much  fur  themselves. 
As  to  those  whom  Ui^  chooaa  to  represent, 
tM>  I»4» 
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they  say,  "That  there  are  about  fifteen  hun- 
dred pT«acben)  belon^ne  to  the  traveling  con- 
nection of  the  Methodist  Episcopal  Church 
South,  each  of  whom  has  a  direct  personal  in- 
terest in  the  same  right  as  your  complaiouitfi 
to  the  said  property,'  &c. 

They  say  Ihey  are  members  of  the  Church 
South,  preachers  belonging  to  the  traveling 
connectioa  of  that  Church,  and  on  that  ground, 
and  that  alone,  they  set  up  Ibis  claim.  They 
do  not  aver  that  they,  or  any  one  of  them,  or 
any  one  for  whom  they  appear,  ever  belonged 
to  the  Methodist  Episcopal  Church,  and  ac- 
quired rights  in  its  connection;  but  they  sim- 
ply claim  that,  by  virtue  of  their  connection 
with  the  Methodist  Episcopal  Church  South, 
they  are  entitled  to  a  disttibutive  share  of  the 
property  of  the  Methodist  Episcopal  Church. 
The  case  b  certainly  no  better  by  making  these 
perrans  complainaDt«.  If  Ihe  Church  South 
Sc  not  entitled,  as  an  organized  body,  on  some 
ground  shown  in  the  bill,  these  persons  are  not 
entitled  because  they  are  members  of  its  organ- 
ization. 

The  case  made  by  complatnants'  counsel  for 
widows  and  orphims  of  traveling  preachers 
of  Ihe  Methodist  Episcopal  Church,  who  be- 
came entitled  by  the  services  of  their  husbands 
and  fathers,  but  who,  since  their  death,  have 
by  the  mere  force  of  circumstances  been  with- 
drawn from  the  Methodist  Episcopal  Church, 
and  attached  to  the  Church  South,  if  available 
at  all,  goes  too  far,  entitles  them  to  more  than 
It  has  even  contended  thai  they  have  a  claim 
to.  If  their  relaUon  to  the  Hclhodist  Episcopal 
297*]  *Church  be  not  bo  sundered  as  to  ex- 
onerate that  church  from  their  support,  it  is 
bound  to  support  them  out  of  whatsoever  fund 
may  be  in  its  power,  in  common  with  the  rest 
of  its  widows  and  orphaus.  They  are  not  en- 
titled to  a  support  out  of  the  charter  fund  and 
the  produce  of  the  Book  Concern,  but  out  of 
the  funds  of  the  various  Annual  Conferences  of 
the  Methodist  Episcopal  Church  into  which  the 
produce  of  the  Book  Concern  enters,  and  of 
which  it  forms  a  part  merely,  and,  indeed,  but 
a  small  part.  If  entitled  to  anything  from  the 
Methodtet  Episcopal  Church  since  they  cea^ 
to  belong  to  it,  it  is  to  their  support,  in  whole 
or  In  part,  according  to  their  necessities,  not  to 
a  distributive  share  of  the  produce  of  the  Book 
Concern. 

The  separation  of  those  who  have  passively 
suCtered  W  the  seoertlon  of  so  large  a  portion 
of  the  Methodist  Episcopal  Church  from  its  an- 
cient organization,  is  greatly  to  be  commiserated 
and  regretted,  and  the  Methodist  Episcopal 
Church  is  ready  and  anxious,  in  any  possible 
mode,  to  reach  and  relieve  them,  for  she  stilt 
recognizes  them  as  members.  But  she  cannot, 
consistently  with  her  discipline,  deliver  any  part 
of  her  funds  to  another  church,  alien  in  organ- 
ization, though  the  same  in  faith,  lo  be  admin- 
istered among  them,  tior  can  their  necessities 
or  their  righu,  if  rights  indeed  they  have,  bring 
in  and  entitle  ninety-five  who  voluntarily  se- 
ceded, and  who  were  active  in  secession,  to 
come  In  and  share  in  the  funds  of  the  Metho- 
dist £pls<wpal  Church,  with  the  five  who  were 
withdrawn  from  it  by  the  mere  force  of  cir- 
cumstances. But  those  who  were  passive  in 
the  reparation,  thoae  who  did  not  withdraw,  but 
who  were  withdrawn  from  the  Methodist  Epia- 
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copal  Church,  are  not  before  the  court.  The 
only  individuals  here  who  claim  as  parties  for 
them.-'elves,  and  \boee  standing  in  a  like  situa- 
tion, claim  merely  by  virtue  of  their  oonnection 
with  the  Church  South,  and  do  not  profess  to 
have  ever  been  members  of  the  Methodist  Epia- 
copal  Church. 

This,  it  appears  to  me.  is  the  truth  and  rea- 
son of  this  brandi  of  the  case;  and  if  so.  no 
equitable  right  arises  In  their  behalf.  And  thia 
fund  is  not  now  wasted  or  scattered  to  the 
winds.  It  is  still  applied  strictly  according  t» 
the  terms  and  intent  of  the  tnut.  in  the  veir 
way  in  which  the  written  declaration  of  the 
trust,  known  and  understood  by  all,  directs  it. 
Unhappily,  some  who  enjoyed  the  beoeflt  of 
the  fund  are  withdrawn  from  the  sphere  of  its 
application;  others,  perhaps,  equally  worthy 
and  equally  necesdtous,  are  brought  within  it. 
This  case  aoes  not  come  within  the  principle  of 
anv  of  the  cases  cited  by  counsel  on  the  other 
side,  if  the  Methodist  Episcopal  Church  has 
not  been  destroyed.  If  it  has,  1  admit  the  ap- 
plication of  the  cases.  For  while  that  Church 
exists  it  ia  a  trustee,  in  Its  vaiious  oreanisni,  to 
administer  the  charity,  and  the  beoeflciaiie!)  de- 
scribed by  the  declaration  of  trust  are  (o  be 
found  within  its  bosom.  The  •trustee,  i*20S 
Ihe  charity,  the  beneficiaries,  have  not  failed, 
but  merely  certain  individuiUB  hare  ceased  to 
be  beneficiaries. 

6.  Certain  it  is,  that  this  sepanrtion  Uxk 
place  either  by  seoesuon  or  by  contract,  the 
Oeneral  Conf«%iioe  (Bering  tenns  of  sejMra- 
tion,  and  the  southern  conferences  acceding  to 
them. 

If  the  latter  be  the  case,  the  condition  prec- 
edent in  the  dlstributioD  of  the  charter  f  una  uid 
Book  Concern  was  also  agreed  upon,  namely: 
the  consent  of  the  Annual  Coofeiences. 

If  the  souihem  Conferences  seceded  without 
a  contract,  the  legal  consequences  of  dmpfe 
secession  follow.   Those  I  have  considered. 

If  with  a  contract,  that  contract  is  the  law 
of  the  secession.  And  all  that  a  court  of  equi^ 
can  do  is  to  compel  the  parties  to  carry  out  tlie 
contract  in  good  faith. 

7.  The  blame  of  the  separation  is  cast  by  com- 

f lainants  on  the  Methodist  Episcopal  Cnuich. 
t  is  contended,  that  the  secession  of  the  soiufa- 
ern  Conferences  was  not  only  jusiified.  but  com- 
pelled, by  the  continued  agitation  of  the  elaverj 
question  in  the  northern  Annual  Conferences, 
and  also  in  the  Ceneral  Conference  itself.  And 
more  especially,  say  they,  it  was  compelled  by 
the  illegal  and  oppressive  acls  gt  the  Oeoml 
Conference  of  1844,  in  the  cases  of  ffm-dinf 
and  Bithop  Am^ete.  These  matters  of  con- 
plaint  I  will  now  consider.  And. 

Ist.  The  agitation  of  the  slavery  questkn  in 
Ihe  Methodist  Episcopal  Church. 

^The  argument  upon  this  tmndi  of  the  sob^ 
ject  is  omitted.) 

Mr.  JuiHee  Nelson  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  from  a  decree  of  the  Cb- 
cuit  Court  of  the  United  Sutes  for  the  District 
of  Ohio. 

The  bill  is  filed  by  the  complainants,  for 
themselves,  and  in  behalf  of  the  traveling  and 
worn  out  preachers  in  connection  with  the  sn^ 
dety  of  the  Mtthodist  Episcopal  Church  South 
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in  the  United  States,  ayiaiast  the  defendants,  to  re- 
cover share  of  n  fund  called  the  Book  Concern, 
St  the  City  of  Cincinnati,  consiBtloe  of  houses, 
machinery,  printing  preBses.  book  bindery. 
boolK,  &c. ,  claimed  to  be  of  the  value  of  some 
$200,000. 

The  bill  charges,  that  at  and  before  the  year 
1844,  there  existed  in  the  United  Stafea  a  vol- 
nntarv  associattnn  unincorporated,  known  as 
tlie  Methodist  Episcopal  Church,  composed  of 
seven  bishops,  four  thousand  eight  hundred 
and  twenty  eight  preachers  belonging  to  tbe 
traveling  connection ;  and  in  bishops,  ministers 
sod  members  about  one  million  one  hundred 
and  nine  thousand  nine  hundred  and  sixty, 
united  and  bound  together  in  one  organized 
body  by  certain  doclrines  of  faith  and  morals, 
and'  by  certain  rules  of  government  and  dis- 
cipline. 

299*]  *Tfaat  the  government  of  the  church 
was  vested  in  one  body  called  tbe  General  Con- 
ference, and  in  certain  subordinate  bodies 
called  Annual  Conferences,  and  in  bishops, 
traveling  ministers  and  preachers. 

The  bill  refers  to  a  printed  volume,  entitled 
"  The  Doctrines  and  Discipline  of  the  Method- 
ist Episcopal  Church,"  as  containing  the  con- 
stitution, organization,  form  of  government, 
snd  rules  of  discipline,  as  well  as  the  doc- 
trinea  of  Mth  of  the  association. 

The  complidnants  further  charge,  that  diflfer- 
ences  and  disagreements  had  sprung  up  in  the 
church  between  what  was  called  the  northern 
and  southern  members,  in  respect  to  tbe  ad- 
ministration of  the  government  with  reference 
to  the  ownership  of  slaves  by  the  ministen  of 
tbe  church,  of  such  a  character  and  attended 
with  such  consequences  as  threatened  greatly 
to  impair  its  usefulness,  as  well  as  permanent- 
ly to  disturb  its  harmony;  and  it  became  and 
was  a  question  of  ^ve  and  serious  importance 
whether  a  separation  ought  not  to  take  place, 
according  to  some  geo^phica)  boundary  to 
be  agreed  upon,  so  as  that  the  Methodist  Epia- 
copm  Church  shoutt}  thereafter  constitute  two 
separate  and  distinct  organizations.  And  that, 
accordinglv,  at  a  session  of  the  Gleneral  Con- 
ference held  In  the  City  of  New  York  in  May, 
1844,  a  resolution  was  passed  by  a  majority  of 
over  three  fourths  of  the  body,  bv  which  it 
was  determined,  that  if  the  Annual  Conferences 
of  the  slaveholding  States  should  find  it  nec- 
essary to  unite  In  a  distinct  eccle^^cal  con- 
nection, tbe  following  rule  should  be  observed 
with  rej^rd  to  the  northern  boundary  of  such 
connection — all  the  societies,  stations  and  con- 
ferences adhering  to  the  churches  in  the  south, 
by  a  vote  of  a  majority  of  the  members, 
should  remain  under  the  pastoral  care  of  the 
southern  Church;  and  all  adhering  to  the 
Church  North,  by  a  like  vote,  should  remain 
under  the  pastoral  care  of  that  Cburcb.  This 

Filan  of  separation  contains  eleven  other  reao- 
utions  relating  principally  to  the  mode  and 
terms  of  the  division  of  the  common  property 
of  tbe  association  between  tbe  two  divisions,  in 
case  tbe  separation  contemplated  should  take 
plaee;  and  which,  in  effect,  provide  for  a  pro 
rata  division,  taking  the  number  of  the  trav- 
eling preachers  in  the  Church  North  and  South 
as  the  basis  upon  which  to  make  the  partition. 
The  cmnplainants  further  c^ge,  that  in  pur- 
maiice  of  the  above  resolutions,  the  Annual 
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Conferences  in  the  slaveholding  States  met.  and 
and  resolved  in  favor  of  a  distinct  and  inde- 
pendent organization,  and  erected  themselves  - 
into  a  separate  ecclesiastical  connection,  under 
the  provisional  plan  of  separation  based  upon 
the  discipline  of  the  Methodist  Episcopal 
Church,  and  to  *be  known  astheHetb-[*300 
odist  Episcopal  Church  South.  And  they  in- 
sist, that  by  virtue  of  these  proceedings,  this 
Church,. as  it  had  existed  in  the  United  States 
previous  to  the  year  1844.  became  and  was  di- 
vided into  two  separate  churches,  with  distinct 
and  independent  powers,  and  authority  com- 
posed of  the  several  Annual  Conferences,  sta- 
tions and  societies,  lying  north  and  south  of  the 
aforesaid  line  of  division.  And  also,  that  by 
force  of  the  same  proceedings,  the  ditiaion  of 
the  Church  South  became  and  was  entitled  to 
Its  proportion  of  the  common  property  real  and 
persc^al  of  the  Methodist  Episcopal  Church, 
which  belonged  to  it  at  the  time  the  separaUon 
took  place;  that  the  property  and  funds  of  tbe 
chunili  bad  been  obtained  by  voluntary  contri- 
butions, to  which  the  members  of  the  Church 
South  had  contributed  more  than  their  fuU 
share,  and  which,  down  to  the  time  of  the  sep- 
aration, belonged  in  common  to  the  Methodut 
Episcopal  Church,  as  then  org^ized. 

The  complainanta  charge.  Uiat  Uierare  mem- 
bers of  the  Church  South,  and  preacbera,  some 
of  them  supernumerary,  and  some  auperanDu- 
ated  preachers,  and  belonged  to  the  traTellng 
connection  of  said  church;  and  that,  as  such, 
have  a  personal  interest  in  the  property,  real 
and  personal,  held  by  the  Church  Norin,  and 
in  the  hands  of  the  defendants;  and  farther, 
that  there  are  about  fifteen  hundred  preachers 
belonging  to  the  traveling  connection  of  the 
Church  South,  each  of  whom  has  a  direct  and 
personal  interest  in  the  same  right  with  the 
complainants  in  the  said  property,  the  large 
number  of  whom  make  it  inconvenient  and  im- 
practicable to  bring  them  all  before  the  court 
as  complainants. 

They  also  charge,  that  the  defendants  are 
members  of  the  Methodist  Episcopal  CSiarch 
North;  and  that  each,  as  such,  has  a  personal 
interest  in  tbe  property;  and  further,  that  two 
of  them  have  the  custody  and  control  of  tbe 
fund  in  question;  and  that,  in  ajddltion  to  these 
defendants,  there  are  nearly  thirty-eight  hun- 
dred preacbera  belonglog  to  tbe  traTeOng  con- 
nection of  the  Church  North,  each  of  whom 
has  an  Interest  In  the  fund  in  the  aune  right,  so 
that  it  is  imposdble,  in  view  of  sustaining  a 
just  decision  in  the  matter,  to  make  them  all 
parties  to  the  bill. 

The  complainants  also  aver,  that  this  bill  is 
brought  by  the  authority,  and  under  the  direc- 
tion of  the  General  and  Annual  Conferences  of 
the  Church  South,  and  for  the  benefit  of  the 
same,  and  for  themselves,  and  all  tiie  preacbera 
in  tbe  traveling  connection,  and  all  ciher  min- 
isters and  persons  having  an  IntereM  in  tbe 
property. 

The  defendants,  in  their  answer,  admit  most 
of  the  facia  charged  in  tbe  bill,  as  it  respects 
the  organization,  raiTemment,  'disci-  [*301 
pline  and  faith  «  the  H^hodist  Episcopal 
Church  SB  it  existed  at  and  previous  to  the  year 
1844.  Thev  admit  tbe  passage  of  the  resolu-  • 
Uons,  called  the  plan  of  sqMralion,  at  the  ees-  ■ 
don  of  the  General  Conference  of  that  year, 
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by  the  majority  stated;  but  deny  that  the  reeo- 
lulloDS  were  dulv  and  legally  passed;  and  also 
deny  that  the  (^enerul  Conference  possessed 
ihe  competent  power  to  pass  them,  and  submit 
tliat  they  were  therefore  null  and  void.  They 
aJso  submit,  that  if  the  General  Conference 
possessed  the  power,  the  separation  contem- 
plated was  made  dependent  upon  certain  con- 
ditioDs,  and  amooff  others  a  change  of  the  dxth 
rMrictive  article  ~in  the  constitution  of  the 
church,  by  a  vote  of  the  Annual  Conferences, 
which  vote  the  said  Conferences  refused. 

The  defendants  admit  the  erection  of  the 
Church  South  into  a  distinct  eccleaiastical  or- 
gsnizatioD;  but  deny  that  this  was  done  agree- 
ably to  the  plan  of  separation.  They  deny 
that  the  Methodist  Episcopal  Church,  as  It  ex- 
isted in  1844,  or  at  any  time,  has  been  divided 
into  two  distinct  and  separate  ecdeslastical  or- 
ganizations; and  submit  that  the  separation 
and  voluntary  withdrawal  from  this  church  of 
a  portion  of  the  bishops,  ministers  and  mem- 
Ikts,  and  organization  into  a  Church  ^uLh, 
was  on  unautTiorized  separation;  and  tlial  they 
have  thereby  renounced  and  forfeited  all  claim, 
either  in  law  or  equity,  to  any  portion  of  the 
property  in  question.  The  defendants  admit 
that  the  Book  Concern  at  Cincinnati,  with  all 
Ihe  hou8(«.  lota,  printing  presses,  &c.,  is  now 
and  always  has  been  beneficially  the  property 
of  the  preaclierB  belonging  to  ttie  traveling  con 
nection  of  the  Methodist  Episcopal  Church; 
but  Insist  that,  if  such  preachers  do  not, 
during  life.  cooUnue  in  such  traveling  connec- 
tion, and  in  the  communion,  and  subject  to  the 
government  of  the  church,  they  forfeit  for 
themselves  and  their  families  all  ownership  In, 
or  claim  to  the  s^d  Book  Con(>ern,  and  the 
produce  thereof;  they  admit  tliat  the  Book 
Concern  was  originally  commenced  and  estab- 
lidied  by  the  traveling  preachers  of  this 
church,  upon  their  own  capital,  with  the  de- 
sign in  the  first  place  of  circulating  religious 
knowledge,  and  that,  at  the  General  Confer- 
ence of  1796,  it  was  determined  that  Ihe  profits 
derived  from  the  sale  of  l>ooks  should  in  future 
be  devoted  wholly  to  the  relief  of  traveling 
preachers,  supemuroerary  and  worn  out 
preachers,  and  the  widows  and  orphans  of  such 

Breachers — and  the  defendants  submit  that  the 
[etliodist  Episcopal  Church  South  is  not  en- 
titled at  law  or  in  equity  to  have  a  divinioo  of 
the  property  of  the  Book  Concern,  or  the  prnd- 
ttce,  or  any  portion  thereof;  and  that  the  miu- 
islers.  preachers  or  members,  in  connection 
with  such  church  are  not  entitled  to  any  por- 
tion of  liie  same;  and  further,  that  being  no 
302*1  *longer  traveling  preachers  belonging 
to  the  Aft'thodist  Epiraopal  Church,  they  are 
not  BO  entitled,  witbout|a  change  of  the  sixth 
restrictive  article  of  the  constitution  of  1808, 
provided  for  in  the  plan  of  separation,  as  a 
condition  of  the  partition  of  said  fund. 

?The  proofs  in  the  case  consist  chiefly  of  the 
roceeuings  of  the  General  Couference  of 
844.  relating  to  the  separation  of  the  church 
and  of  the  proceedings  of  the  southern  confer- 
ences, in  pumiances  of  which  a  distinct  and 
separate  eccleslasttcsl  organization  south  took 
place. 

There  is  no  material  controversy  between 
the  parties,  as  it  respects  the  facts.  The  main 
difference  lies  in  the  interpcelalion  and  effect 
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to  be  given  to  the  acts  and  proceedings  of  these 

several  bodies  and  authorities  of  the  church. 
Our  opinion  vrill  be  founded  almost  wholly 
upon  facts  alleged  in  the  bill,  and  admitted  in 
the  answer. 

An  objection  was  taken,  on  the  argument,  to 
the  bill  for  want  of  proper  parties  to  maintain 
the  suit.  We  think  the  objection  not  well 
founded. 

The  rule  Is  well  established,  that  wbm  the 
parties  interested  are  numerous,  and  the  suit  is 
for  an  object  common  to  them  all.  some  of  the 
body  may  maintain  a  bill  on  behalf  of  them- 
selves and  of  the  others;  and  a  bill  may  alHotie 
maintained  against  a  portion  of  a  numerous 
body  of  defendants,  representing  a  comoooo  in- 
terest. (Story's  Eq.  PI.,  sees.  97,  98,  99.  108; 
107,  110.  Ill,  116,  120:  2  Mitf.  PI..  Jer.  Bd.. 
107,  Paige,  IS;  4  Mylne  &  Or..  134.  619;  3 
De  Gex  &  Smale,  103.  122.) 

Mr.  Juttitx  Story,  in  his  valuable  treaties  on 
£(]uity  Pleadings,  after  dl><cussing  this  subjet^ 
with  his  usual  research  and  fullness,  arranges 
the  exceptions  to  the  general  rule,  as  foik>ws: 
1.  Where  the  question  is  one  of  a  common  or 
general  Interest,  and  one  or  more  sue  or  defend 
for  the  benefit  of  the  wholv.  3.  Where  the 
parties  form  a  voluntary  assodatloo  for  public 
or  private  purposes,  and  those  who  sue  or  de- 
fend may  fairly  be  presumed  to  repnwent  the 
rights  and  interests  of  the  whole;  and  8. 
Where  the  parties  are  very  numerouo.  and 
though  they  have  or  may  have  sepaiate  and 
distinct  interests,  yet  it  Is  impracticable  to 
bring  them  all  before  the  court. 

In  this  latter  class,  though  the  rights  of  the 
several  persons  may  be  separate  and  distinct, 
yet  there  must  Ik  a  common  inten.-st  or  a  com- 
mon right,  wliich  the  bill  seeks  to  establish  or 
enforce.  As  an  ittustrBtion,  bills  have  beca 
permitted  to  be  brought  by  Ihie  lord  of  a  manor 
against  some  of  the  tenants,  and  vice  wna. 
some  of  the  tenants  in  behalf  of  themselTt*  and 
the  other  tenants,  to  establish  some  ri^t — suck 
as  suit  to  a  mill,  or  right  of  common,  or  (o  cut 
turf.  So  by  a  panton  of  a  "parish  [*303 
against  some  of  the  parishioners  to  establish  a 
general  rights  to  tithes— or  conversely,  by  some 
of  the  pansblooers  In  behalf  of  all  to  establish 
a  paruovhial  tnodua. 

In  all  cases  where  exceptions  to  the  general 
rule  sre  allowed,  and  a  few  are  permitted  to 
stie  and  defend  on  behalf  of  the  many,  by  tk^ 
resentation,  care  must  Ite  taken  that  persons 
are  brought  on  the  record  fairly  represeutii^ 
the  interest  or  right  involved,  so  that  it  may  n 
fully  and  honestly  tried. 

Where  tlie  parties  interested  in  Ihe  suit  are 
numerous,  their  rights  and  liabilities  are  so 
subject  to  change  and  fluctuation  by  death  or 
otherwise,  that  It  would  not  be  possible,  with- 
out very  ^-at  Inconvenloce,  to  make  all  of 
them  parties,  and  would  of  tenttmee  prevent  the 
prosecution  of  the  suit  to  a  hearing.  Forcoa- 
venience,  therefore,  and  to  prevent  a  failure  of 
justice,  a  court  of  equity  permits  a  portion  Ot 
the  parties  in  interest  to  represent  the  entire 
body,  and  the  decree  binds  all  of  them  the  same 
as  if  all  were  before  the  coifrt.  Tlie  leni  and 
equilabie  rights  and  liabilities  of  all  being  be- 
fore the  court  by  representation,  and  eapecaalfy 
where  the  subject  mailer  of  the  suit  is  cummoo 
to  all,  there  can  be  very  little  danger  but  that 
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the  ioteredt  of  all  will  be  properly  protected 
and  muiatained. 

The  case  Id  hand  illustrates  the  propriety 
and  tttness  of  the  rule.  There  are  some  fifteen 
hundred  persons  represented  by  the  complatn- 
anls,  and  over  double  that  number  by  the  de- 
fendants. It  is  manifest  that  to  require  all  the 
parties  to  be  brought  upon  tbe  record,  as  is 
required  in  a  suit  at  law,  would  amount  to  a 
denialof  luntice.  The  rl;;ht  might  be  defeated 
by  iibjpcilonB  to  parties,  from  the  difficulty  of 
iiBCertftlDtng  them ;  or  If  ascertained,  from  the 
changes  constantly  occurring  by  death  or  oth- 
erwise. 

As  it  respects  the  persons  into  whose  hands 
the  fund  in  question  should  be  delivered  for 
tbe  purpose  of  distribution  among  tbe  ben- 
eficiiiries,  in  case  of  a  division  of  it,  we  shall 
recur  to  the  subject  in  another  part  of  this 
(pinion. 

We  will  now  proceed  to  an  examination  of 

the  merits  of  tbe  case. 

The  Booh  Concern,  the  property  in  question, 
is  s  part  of  a  fund  which  bad  its  ongin  at  a 
very  early  day,  from  the  voluntary  contribu- 
tions of  the  traveling  preachers  in  the  connec- 
tion of  the  Methodiat  Epiacopal  Church.  Tbe 
establishmsQt  was  at  first  smml:  but  at  present, 
la  one  of  very  large  capital,  and  of  extensive 
operations,  producing  great  profits.  In  1796, 
the  traveling  preachers  in  General  Conference 
assembled,  determined  that  these  profits  should 
be  thereafter  devoted  to  the  relief  of  the  trav- 
eling preachers,  and  their  families; and,  accord- 
304*]  ingly  'resolved,  that  thS  produce  of  the 
sale  of  the  books,  after  the  debts  were  paid, 
and  sufficient  capital  provided  for  carrying  on 
the  business,  should  be  applied  for  the  relief 
of  distressed  traveling  preachers,  for  the  fam- 
ilies of  traveling  preachejs,  and  for  supernu- 
merary and  worn  out  preachers,  and  the  widows 
Aod  orphans  of  preachers. 

The  efltabliflhment  was  placed  under  the  care 
and  superintendence  of  the  General  Confer- 
ence,' the  highest  authority  in  the  church, 
wbi'^h  was  composed  of  the  traveling  preachers ; 
and  it  has  grown  up  to  its  present  magnitude, 
its  capital  amounting  to  nearly  a'$l.OU(i,000. 
from  the  economy  and  skill  with  which  the 
concern  has  been  managed,  and  from  the  la- 
bors and  fidelity  of  the  traveling 'preachers, 
who  have  always  bad  the  charge  of  the  clrcula- 
Uon  and  sale  of  the  books  in  the  Methodist 
connection  throughout  the  United  States,  ac- 
counting to  the  proper  authorities  for  the  pro- 
ceeds. The  agents  who  iiave  the  immediate 
charge  of  the  establishment  make  up  a  yearly 
account  of  the  profits,  and  transmit  the  same 
to  the  several  Annual  Conferences,  each,  an 
amount  in  proportion  to  tbe  number  of  travel- 
ing preachers,  their  widows  and  orphans  com' 
prehended  within  it,  which  bodies  distribute 
the  fund  to  the  benefidaries  individually, 
agreeably  to  the  deslitn  of  the  original  founders. 
These  several  Annua"!  Conferences  are  composed 
of  I  he  traveling  preachers  residing  or  located 
witbm  certain  districts  assigned  to  them;  and 
comprehended,  in  the  aggre»ite,  the  entire 
body  in  connection  with  the  Methodist  Epis- 
copal Church.  The  fund  has  been  thus  faith 
fully  administered  since  its  foundation  down 
to  1S46,  when  the  portion  belonging  to  the 
complainants  in  this  suit,  and  those  ihey  repre- 
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sent,  was  withhold,  embracing  some  of  the 
thirteen  of  the  Annual  Conferences. 

In  the-yeart844the  traveling  preachers  In 
General  Conference  assembled,  for  causes 
which  it  is  not  important  particularly  to  refer 
to,  agreed  upon  a  plan  for  a  division  of  the 
Methodist  Episcopal  Church  in  case  the  Annual 
Conferences  in  tbe  slaveholding  Stales  should 
deem  it  necessary;  and  to  the  erection  of  two 
separate  and  distinct  e'^clesiasttcal  organiza- 
tions. And  according  to  this  plan,  it  was 
agreed  that  all  the  societies,  stations  and  Con 
ferenccs  adhering  to  the  Church  South,  by  a 
majority  of  their  respective  members,  should 
remnin  under  the  pastoral  care  of  that  church; 
and  all  of  these  several  bodies  adhering,  by  a 
majority  of  its  members,  to  the  Church  North, 
should  remain  under  the  pastoral  care  of  that 
church;  and  further,  that  the  ministers,  local 
and  traveling,  should,  as  they  might  prefer, 
attach  themselves,  without  blame,  to  tbe  Church 
North  or  South.  It  was  also  agreed  that  the 
common  propeny  of  the  church,  including 
*thiB  Book  Concern,  that  belonged  [*305 
specially  to  the  body  of  traveling  prea.hers, 
should,  in  case  the  separation  took  place,  be 
divided  between  tlietwo  churches  in  proportion 
to  the  number  of  traveling  preachers  falling 
within  the  respective  divisions.  This  was  in 
1844.  In  the  following  year  the  southern  An- 
nual Conferences  met  in  convention,  in  pursu- 
ance of  the  plan  of  separation,  and  determined 
upon  a  division,  and  resolved  that  the  Annual 
Conferences  should  be  constituted  into  a  sepa- 
rate ecclesiastical  connection,  and  ba<ied  upon 
the  discipline  of  the  Methodist  Episcopal 
Church,  comprehending  the  doctrines  and  en- 
tire moral,  ecclesiastical  and  economical  rules 
and  regulations  of  eaid  discipline,  except  only 
so  far  as  verbal  alterations  might  be  necessary; 
and  to  be  known  by  the  name  of  the  Metho- 
dist Episcopal  Church  South. 

The  divi8ion.of  the  church,  as  orisiiuilly  c<m- 
atituted,  thus  became  complete;  ana  from  this 
time  two  separate  and  distinct  organizations 
have  taken  the  place  of  the  one  previously  ex- 
isting. 

Tbe  Methodist  Episcopal  Church  having 
been  thus  divided,  with  the  authority  and  ac- 
cording to  the  plan  of  the  General  Conference, 
it  Is  claimed,  on  tbe  part  of  the  complainants, 
who  represent  the  traveling  preachers  In  the 
Church  South,  that  they  are  entitled  to  their 
share  of  the  capital  stock  and  profits  of  this 
Book  Concern ;  and  that  the  withholding  of  it 
from  them  is  a  violation  of  the  fundamental 
law  prescribed  by  the  founders,  and  conse- 
quentlv  of  the  trnst  upon  which  it  was  placed 
in  the  hands  of  the  defendants. 

The  principal  answer  set  up  to  this  cidm  i^ 
that  according  to  the  original  constitution  and 
appropriation  of  the  fund,  the  beneficiaries 
muHt  be  traveling  preachers,  or  the  widows  and 
orphans  of  traveling  preachers,  in  connection 
with  the  Methodist  Episcopal  Church,  as 
organized  and  established  in  the  United  States 
at  tbe  time  of  the  foundation  of  ttie  fund;  and 
that,  as  the  complainants,  and  those  they  repre- 
sent, are  not  shown  to  be  traveling  preachers  in 
that  connection,  but  travelingpreachers  in  con- 
nection with  a  different  ecclesiastical  organiza- 
tion, they  have  forfeited  their  right,  and  are  no 
longer  within  the  deseripUon  of  lU  beneficiaries. 
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This  argumeot,  we  apprehend,  if  it  proves 
Anything,  proves  too  miich;  fcnr  if  sound,  the 
necessary  consequence  is  that  the  beneficiaries 
connected  with  the  Church  North,  as  well  as 
South,  have  forfeited  their  rixht  to  the  fund. 
It  can  DO  more  be  affirmed,  either  in  point  of 
fact  or  of  law.  that  they  are  traveling  preachers 
in  connection  with  the  Methodist  Church  as 
oriranally  conatituted,  since  the  division,  than 
of  thoBc  In  connection  with  the  Church  South. 
Their  or^nization  covers  but  about  half  of  the 
300*j  "territory  embraced  within  that  of  the 
former  church ;  and  includes  within  it  but  a 
tittle  over  two  thirds  of  the  traveling  preacheiB. 
Their  Qeneral  Conference  is  not  the  Genera! 
Conference  of  the  old  church,  nor  does  it  repre- 
sent the  Interest  or  possess,  territorially,  the  au- 
tiiorily  of  the  aame;  nor  are  th^  the  body  un- 
der whose  care  tbU  fnnd  was  placed  by  its 
foanders.  It  may  be  admitted  that,  within  the 
restricted  limits,  the  organization  and  authority 
are  the  same  as  the  former  church.  But  the 
same  is  equally  true  in  respect  to  the  organiza- 
tion of  the  Church  South. 

Assuming  therefore  that  this  argument  ia 
well  founded,  the  consequence  is  that  all  the 
beneficiaries  of  the  fund,  whether  in  the  south- 
ern or  norihern  division,  are  deprived  of  any 
right  to  a  distribution,  not  being  in  a  condition 
to  bring  themselves  within  tiie  description  of 
persons  for  whose  benefit  it  was  established:  in 
which  event  the  foundation  of  the  fund  would 
become  broken  up,  and  the  capital  revert  to 
the  original  proprtotors,  a  result  that  would 
differ  very  little  in  its  effect  from  that  sought 
to  be  produced  by  the  complainants  in  their 
bill. 

It  is  insisted,  however,  that  the  General  Con- 
ference of  1844  possessed  no  power  to  divide 
the  Methodist  Episcopal  Church  as  then  organ- 
ized, or  to  consent  to  such  division;and  hence, 
that  the  organization  of  the  Church  South  was 
without  authority,  and  the  travi;ling  preachers 
within  it  separated  from  an  ecclesiastical  con- 
nection which  is  essential  to  enable  them  to 
participate  as  benefiQiaries.  Even  If  this  were 
admitted,  we  do  not  perceive  that  it  would 
change  the  relative  position  and  rights  of  Uie 
traveling  preachers  within  the  divisions  north 
and  south,  from  that  which  we  b&n  Just  en- 
deavored to  explain.  If  the  division  under  the 
direction  of  the  General  Conference  has  been 
made  without  the  proper  authority,  and  for 
that  reason  the  traveling  preachers  within  the 
southern  division  are  wrongfully  separated 
fiom  their  connection  with  the  church,  and 
thereby  have  lost  the  character  of 'beneficiaries, 
those  within  the  northern  division  are  equally 
wrongfully  separated  from  that  connection,  as 
both  divisions  have  t>een  brought  Into  existence 
by  the  same  authority.  The  same  coDse<juence 
would  follow  in  respect  to  them,  (hat  Is  imput- 
able to  the  traveling  preachers  in  the  other  di- 
vision, and  hence  each  would  be  obliged  to  fall 
back  upon  their  rights  as  original  proprietors  of 
the  fund.  ' 

But  we  do  not  agree  that  this  division  was 
made  without  the  proper  authority.  On  the 
contrary,  we  entertain  no  doubt  that  the  Gen- 
eral Conference  of  1844  was  competent  to 
make  il:  and  (bat  each  division  of  the  church,' 
under  the  separate  organization,  is  just  as  legit- 
imate, and  can  claim  as  high  a  aancUon.  eccle- 
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aastical  and  temporal,  as  the  Methodist  E^s- 
copsl  *Churph  first  founded  In  the  [*307 
United  States.  The  same  authority  which 
founded  that  church  in  1784  haa  divided  it, 
an4  established  two  separate  and  independent 
orgianizations  occupying  the  i^ace  of  the 
one. 

In  1784,  when  this  chu^h  was  first  estab- 
lished, and  down  till  1808,  the  General  Confer- 
ence was  composed  of  all  the  traveling  preach-' 
ers  in  that  connection.  This  body  of  preachers 
founded  it  by  organizing  its  government,  ec- 
clesiastical and  temporal,  established  ite  doc- 
trines and  discipline,  appointed  its  superin- 
tendents or  bishops,  its  mmisters  and  preacbera. 
and  other  subordinate  authorities  to  administer 
its  polity,  and  promulgate  its  doctrines  wad 
teachings  throu^out  the  land. 

It  cannot  therefore  be  denied,  indeed,  it  hm 
scarcely  been  denied  that  this  body,  while  com- 
posed of  all  the  traveling  preachers,  poneaaed 
the  power  to  divide  it  and  authorize  the  orf^an- 
ization  and  establishment  of  the  two  sepamte 
independent  churches.  The  power  must  neces 
sarily  be  regarded  as  inherent  in  the  Oeneral 
Conference.  As  they  might  have  constructed 
two  ecclesiastical  organizations  over  the  leni- 
toiy  of  the  United  States  originally,  if  deemed 
expedient,  in  the  place  of  one.  so  they  mifcfai. 
at  any  subsequent  period,  the  power  renuuniB^ 
unchan^^. 

.  But  It  is  insisted  that  this  power  has  been 
taken  away  or  given  up,  hy  the  action  of  the 
General  Oonferenoe  of  1808.  In  that  year  the 
constitution  of  this  body  was  changed  so  aa  to 
be  composed,  thereafter,  by  traveling  preachers, 
to  be  elected  by  the  Annual  Conferences,  in  the 
ratio  of  one  for  every  five  members.  Thia  has 
been  altered  from  time  to  time,  so  that,  in  1844, 
the  representation  was  one  for  every  twenty -cMie 
members.  At  the  time  of  this  change,  and  as 
pari  of  it,-  certain  limitations  were  imposed 
upon  the  powers  of  this  General  Conference, 
called  the  six  restrictive  artictes:  1.  That  tb^ 
should  not  alter  or  change  the  articles  of  relig:- 
ion.  or  establish  any  new  standard  of  doctrioe. 
3.  Xor  allow  of  more  than  one  representative 
for  every  fourteen  membersof  the  Annual  Con- 
ferences, nor  lew  than  one  for  eve^  thirty.  8. 
Nor  alter  the  government  so  as  to  ((o  away  with 
episcopacy,  or  destroy  the  plan  of  iUneraat 
superintendencies.  4.  Nor  change  tiie  rules  of 
the  united  societies.  5.  Nor  deprive  the  mioia- 
ters  or  preachers  of  trial  by  a  commltloe.  and 
of  app^l;  nnr  members  before  the  society,  or 
lay  committee,  and  appeal.  And  6.  Nor  ap- 
propriate the  proceeds  of  the  Book  Concern, 
nor  the  charter  fund,  to  any  purpose  other  Jhan 
for  the  benefit  of  the  traveling,  supemunienry. 
superannuated  and  worn  out  jm^eacbers,  their 
wives,  widows  and  children.  Subject  to  these 
restrictions,  the  delegated  conference  possessed 
the  same  powers  as  when  composed  of  the  en- 
tire body  of  preachers.  'And  it  will  be  [*30S 
seen  that  these  relate  only  to  the  doctrine  of 
the  church,  its  representation  in  the  General 
Conference,  the  episcopacy,  discipline  of  its 
preachers,  and  members,  the  Bow  Concern 
and  charier  fund.  In  all  other  reqiecis.  and 
in  everything  else  that  concerns  the  welfare  of 
the  church,  the  General  Conference  reprexenl^ 
the  sovereign  power  the  same  as  before.  Thi» 
ia  the  view  taken  by  the  Qoieral  Conference  if - 
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self,  as  extimplifled  \>j  the  usage  and  practice 
of  that  body.  In  1820  they  set  off  to  the  British 
Conference  of  Weeleyan  Methodists  the  several 
drcuitsand  nocieties  in  liower  Canada.  Aod 
in  1838  they  separated  the  Annual  Conference 
of  Upper  Cimada  from  tbetr  jurisdiction,  and 
«iecl«d  the  aame  into  a  distinct  and  iudepehd- 
«nt  Church.  These  instaoces.  together  with  the 
present  division,  ia  1844,  furnish  evidence  of 
the  opinions  of  the  emiuent  and  experienced 
men  oi  this  Church  in  the  seseveral  Conferencea, 
of  the  power  claimed,  which,  if  the  question 
was  otherwise  doubtful,  sbould  be  regarded  as 
decisive  in  favor  of  it.  We  will  add,  that  all 
the  northern  bishops,  five  in  number,  in  coun- 
cil of  July,  1»45,  acting  under  the  plan  of  sep- 
aration, regarded  it  as  of  binding  obligation, 
and  conformed  their  action  accordingly. 

It  haa  also  been  urged  on  the  part  of  the  de- 
fendants that  the  divlrion  of  the  church,  ac- 
^wrdingto  the  planof  the  separation,  was  made 
to  depend  not  only  upon  the  determination  of 
the  southern  Annual  Conferences,  but  also  upon 
the  consent  of  the  annual  conferences  north,  as 
well  as  south,  to  a  change  of  the  sixth,  restrict- 
ive article,  and  as  this  was  refused,  the  division 
ivhich  took  place  was  unauthorized.  But  this 
is  a  misapprehension.  The  change  of  this  ar- 
ticle was  not  made  a  oondiUtm  of  the  division. 
That  depended  alone  upon  the  decision  of  the 
-southern  Conferences. 

The  division  of  the  Methodist  Episcopal 
Church  having  thus  taken  place,  in  pursuance 
of  the  proper  authority,  it  carried  with  it,  as 
matter  of  law,  a  division  of  the  common  prop- 
erty belonging  to  the  ecclesiastical  organization, 
and  especially  of  the  property  in  this  Book 
Concern,  which  belonged  to  the  traveling 
preachers.  It  would  be  strange  if  it  could  be 
•otherwise,  as  it  respects  the  Book  Concern,  in- 
asmuch as  (he  division  of  the  association  was 
effected  under  the  authority  of  a  body  of  preach- 
ers who  were  themselves  the  proprietors  and 
ionnders  of  the  fund. 

It  has  been  argued,  however,  that  according 
to  the  plan  of  separation,  the  divirioo  of  the 
property  in  tliis  Book  Concern  was  made  to  de- 
pend upon  the  vote  of  the  annual  conferences 
to  change  the  sixth  restrictive  article,  and  that 
whatever  might  be  the  legal  effect  of  the  divis- 
ion of  the  church  upon  the  common  property 
309*]  'otherwise,  this  stipulation  controls  it 
and  prevents  a  division  till  the  consent  ia  ob- 
t^ned. 

We  do  not  so  understand  the  plan  of  separa-. 
tion.  It  admits  the  right  of  the  Church  South 
to  its  share  of  the  common  property,  in  case  of 
a  separation,  and  provides  for  a  partition  of  it 
amon^  the  two  divisions,  upon  just  and  equita- 
ble principles;  but,  r^arding  the  sixth  restrici- 
ive  article  asa  limitation  upon  the  power  of  the 
<3eneral  Conference,  as  it  respected  a  divisiuu 
of  the  property  in  the  Book  Concern,  provision 
is  made  to  obtain  a  removal  of  it.  The  remov- 
al of  this  limitation  is  not  a  condition  to  the 
right  of  the  Church  South  to  its  share  of  the 
property,  but  is  a  step  taken  in  order  to  enable 
the  Oeneral  Conference  to  complete  the  parti- 
tion of  the  property. 

We  will  simply  add.  that  as  a  division  of  the 
common  property  followed,  as  matter  of  law, 
a  division  of  the  church  organization,  nothing 
short  of  an  agreement  or  stipulation  of  the 
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Church  South  to  give  up  their  share  of  it,  could 
preclude  the  assertion  of  their  right;  and,  it  is 
quite  clear,  no  such  agreement  or  stipulation 
is  to  be  found  in  the  plan  of  separation.  The 
contrary  intent  Is  manifest  from  a  perusal  of  it. 

Without  pursuing  the  case  further,  our  con- 
clusion is,  that  the  complainants  and  Ihofm  they 
repre&ent,  are  entitled  to  their  share  of  the  prop- 
erty in  this  Book  Concern.  And  the  proper 
decree  will  be  entered  to  carry  this  deciitiuu  iuto 
effect 

The  complainants  represent,  not  only  all  the 
beneficiaries  in  the  division  of  the  Church 
South,  but  also  the  General  Conference  and  the 
Annual  Conferences  of  the  same.  The  share 
therefore  of  this  Book  Concern  bdongiug  to  the 
beneficiaries  in  that  cliurch,  and  which  its  au- 
thorities are  entitled  to  the  safe  keeping  and 
charge  of,  for  their  benefit,  may  be  pr6{>erly  paid 
over  to  the  complainants  as  the  authorized 
agents  for  this  purpose. 

We  shall  accordingly  direct  a  decree  to  be  en- 
tered reversing  the  decree  of  the  court  below, 
and  remanding  the  proceedings  to  that  court, 
directing  a  decree  to  be  entered  for  the  com- 
plainants against  the  defendants;  and  a  refer- 
ence of  the  case  to  a  master  to  take  an  account 
of  the  property  belonging  to  the  Book  Concern, 
aod  report  to  the  court  its  cash  value,  and  to 
ascertain  the  portion  belonging  to  the  complain- 
ants, which  portion  shall  b^  to  the  whole 
amouDt  of  the  fund  the  proportion  that  the 
traveling  preachers  in  the  division  of  the  Church 
South  bore  to  the  traveling  preachers  of  the 
Church  North,  at  the  time  of  the  division  of 
said  Church.  And  on  the  coming  in  of  the  re- 
port, and  conflrmatioD  of  the  same,  a  decree 
shall  be  entered  in  favor  of  the  complainants 
for  that  amount, 

•order.  ['SIO 

This  cause  came  on  to  he  heard  on  the  tran- 
script of  the  recmd  frmn  the  Circuit  Court  of 
the  United  Stales  for  ttie  District  of  Ohio,  and 
was  ar^ed  by  counsel :  on  consideration  where- 
of, it  IS  ordered,  adjudged  and  decreed  by  (his 
court,  that  the  decree  of  said  Circuit  Court  in 
this  cauRe  l>e,  aod  the  same  is  hereby  revcr8(?d 
and  annulled.  And  thlscourt  doib  further  find, 
adjudge  and  decree: 

1.  Ttiat,  under  the  resolutions  of  the  Gener- 
al Conference  of  the  Methodist  E^riscopal 
Church,  hidden  at  the  City  of  New  York,  ac- 
cording to  the  usage  and  discipline  of  said 
Church,  passed  on  the  eighth  day  of  June,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred aod  forty-four  (in  the  pleadings  men- 
tioned), it  was.  among  other  things,  and  in  vir- 
tue of  the  power  of  the  sidd  Oeneral  Confer- 
ence, well  agreed  and  determined  by  the  Meth- 
odist Episcopal  Church  in  the  United  States  of 
America,  as  then  existing,  that  iu  case  the  An- 
nual Conferences  in  the  slavehotding  SiHtes 
should  find  it  necessary  to  unite  in  a  distinct 
ecclesiastical  connection,  the  ministers,  local 
and  traveling,  of  every  grade  and  office,  in  the 
Methodist  Episcopal'  Church,  might  attach 
ihemselves  to  such  new  ecclesiastical  connec- 
Uon,  without  blame. 

3.  That  the  said  Annual  Conferences  in  the 
slaveholding  States  did  find  and  determine  i  liat 
it  was  right,  expedient  and  necessary  to  erect 
the  Annual  Conferences  last  aforesaid  into  a  dis- 
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tioct  ecclesiastical  connection,  based  upon  the 
discipline  of  the  Methodist  Episcopal  Church 
aforesaid,  comprehending  the  doctnnes  and  en- 
tire moral  and  ecclesiaatir-al  rules  and  regulations 
of  ihe  said  discipline  (except  only  in  so  far  as 
verbal  niteratiooK  might  be  necessary  to,  or  for 
a  distinct  organization),  which  new  eccIesiaaMc 
al  connection  was  to  be  known  by  the  name 
and  style  of  the  Methodist  Episcopal  Church 
South ;  and  that  the  Methodist  Episcopal  Church 
Bouth  was  duly  organized  under  said  resolutions 
of  Ihe  said  Cfeneral  Conference,  and  the  satd 
decision  of  said  Annual  Conferences  last  afore- 
said, in  a  convention  thereof  heldst  LouiBvilie, 
in  I  be  Stale  of  Kentucky,  in  the  month  of  May, 
in  the  year  pf  our  Lord  one  thousand  eight  hun- 
dred and  forty  flve. 

8.  That,  by  force  of  the  said  resolutfoos  of 
June  the  eighth,  eighteen  hundred  and  forty- 
four,  and  of  the  authority  and  power  of  the 
said  Qcneral  Conference  of  the  Methodist  Epis- 
copal Church  as  then  existing,  by  which  the 
same  were  adopted,  and  by  virtue  of  the  said 
finding  and  determination  of  the  said  Annual 
Conferences  in  the  slaveholdiDg  States  therein 
mentioned,  and  by  virtue  of  the  oroantzatlon 
8 1 1*1  of  such  Conferences  into  a  *di8tinct  ec- 
clesiastical connecUon  as  last  aforesaid:  the  re- 
ligious association  known  as  the  Methodist 
Episcopal  Church  in  the  United  Slates  of  Amer- 
ica as  then  existing,  was  divided  into  two  nsso 
ciations,or  distinct  Methodist  Episcopal  Church- 
es, as  In  the  bill  of  complaint  is  alleged. 

4.  That  the  property  denominated  the  Meth- 
odist Book  Ooocern  at  Cincinnati,  in  the  plead- 
ings mentioned,  was,  at  the  time  of  said  divi!*- 
ion.  and  immediately  before,  a  fund  subject  to 
IJie  following  use — that  is  to  say :  l  hat  the  prof- 
its arising  therefrom,  after  retaining  a  sufficient 
capital  to  carry  on  the  business  therwf ,  were  to 
be- regularly  applied  towards  the  support  of  the 
deficient  traveling,  supernumerary,  superannu- 
ated and  worn  out  preachers  of  the  Methodist 
Episcopal  Church,  their  wives,  widows  and 
children,  according  to  the  rules  and  discipline 
of  said  church;  and  that  the  said  fund  and 
property  are  held  under  the  Act  of  Incorpora- 
tion in  the  stdd  answer  mentioned,  by  the  said 
defendants,  Lemv  ^^wormstedl  and  John  H. 
Power,  as  sgenu .  (  -nid  Book  Cooccni,  and  in 
trust  for  the  pn-    .«*ch  thereof. 

5.  That,  in  viiiiic  of  the  suid  division  of  said 
Methodist  Episcopal  Church  in  the  United 
Ststes,  the  deficient,  traveling  supernumerary, 
superannuated  and  worn  out  preachers,  their 
wives,  widows  and  children,  comprehended  in, 
or  in  coonection  with,  the  Methodist  Episcopal 
Church  South,  were,  are,  and  continue  to  be 
beneflciarlee  of  the  said  Book  Concern  to  the 
same  extent,  and  as  fully  as  if  the  said  divlson 
had  not  taken  place,  and  in  the  same  manner 
and  degree  as  persons  of  the  same  description 
who  are  comprehended  in.  or  In  connection 
with,  the  other  association,  denominated  since 
the  division  of  the  Methodist  Episcopal  Church; 
and  that  as  well  the  principal  as  the  profits  of 
said  Book  Concern,  since  said  division,  should 
of  right  be  admioistered  and  managed  by  the 
rcKpeclive  General  and  Annual  Conferences  of 
tlic  said  two  associations  and  churches,  under 
the  separate  organizations  thereof,  and  accord- 
ing to  the  shares  or  proportions  of  the  same  as 
hereinafter  mentlonra,  and  in  conforml^  with 
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the  rules  and  discipline  of  said  respective  taK>- 
ciaiions,  so  as  to  carry~oul  the  purposes  and 

trusts  aforesaid. 

6.  That  no  much  of  the  capital  and  pT<^>eTty 
of  said  Book  Concern  at  Cindnoati,  wherever 
situate,  and  so  much  of  the  produce  and  proflta 
thereof  as  may  not  have  been  heretofore  ac- 
counted for  to  »id  Church  South,  in  the  New 
York  case  hereinafter  mentioned,  or  othu^ise, 
shall  be  paid  to  said  Church  Sooth,  aocordlDg 
to  the  rate  and  proportions  following,  that  to  to 
say:  in  respect  to  the  capital,  such  share  or 
part  as  corresponds  with  the  proportion  which 
.the  number  of  the  traveling  'preachers  f*3 1 2 
in  the  Annual  Conferences  which  fonncd  lh«D- 
selves  into  the  Methodist  Eplfcopal  Church 
Bouth,  bore  to  the  number  of  all  the  travelioe 
preachers  of  the  Methodist  Epiaoopal  Chur^ 
i>efore  the  division  thereof,  whldi  nomibers 
shall  be  fixed  and  ascertained  as  they  are  shown 
by  the  minutes  of  the  seveial  Annual  Con- 
ferences next  precMing  the  said  division  and 
new  organisation  In  the  mimUi  of  Hay,  A.  D. 
ib4fl. 

And  in  respect  to  the  produce  or  proAts. 
such  share  or  part  as  the  numbvr  of  Anntul 
Conferences  which  formed  thempelvee  Into  the 
Methodist  Episcopal  Church  South  bore,  at  the 
time  of  said  divi&lon,  in  May,  A.  D.  1845,  to 
the  whole  number  of  Annual  Conferettces  then 
being  in  the  Methodist  Epit^copal  Church,  ex- 
cluding tlie  Liberia  Conference:  so  that  the  di- 
vision or  apponionment  of  said  produce  and. 
profits  shall  be  had  by  Conferences,  and  not 
numbers  of  the  traveliog  preachers. 

7.  That  said  payment  of  capital  and  proflla, 
according  to  the  ratios  of  apportionment  so  de- 
clared, hhall  be  mad<*  and  paid  to  the  said 
Smith,  ParsoDS,  and  Green,  as  Commissioners 
aforesaid,  or  their  Boccessors.  on  befaalf-of  said 
Church  South  and  the  benefldarlee  therein,  or 
to  such  other  person  or  persons  as  may  be 
thereto  authorized  by  the  General  Conmence 
of  said  Church  South,  the  same  to  be«lb«e- 
quently  managed  and  administered  so  as  to- 
carry  out  the  trusts  and  usages  afonsaid.  ac 
cording  to  the  discipline  of  said  Church  SoaKh, 
and  the  regulations  of  the  General  Conferenoe 
thereof. 

8.  And  In  order  more  fully  to  cany  out  the 
matters  hereinbefore  setlleu  and  adjudged,  it 
is  further  ordered  and  decreed,  that  this  cauae 
be  remanded  to  the  said  Circuit  Court  tor  fur- 
ther proceedings — that  is  losar: 

That  the  same  be  referred  to  a  master  to  take 
and  state  an  account  as  follows: 

(1.)  Of  the  amount  and  ^ue  of  the  aaSd 
Book  Concern  at  Cincinnati,  on  the  1st  da^  of 
May,  1845,  and  of  what  specific  property  and 
eflleds  (according  to  a  general  descriptitHi  or 
classiflcHtioo  thereof)  the  same  then  conslRted, 
whether  composed  of  real  or  personal  estate, 
and  of  whatever  nature  or  description  the  same 
may  have  been-,  and  a  simitar  account  aa  of 
tlie  dfiie  or  time  when  the  said  master  ahall 
take  this  account. 

(S.)  Of  the  produce  and  profits  of  said  Book 
Concern,  from  the  time  of  the  General  Confer- 
ence of  May,  1844.  as  reported  thereto  (if  so  re- 
ported), up  to  the  lime  of  the  said  division  ia 
May,  1845.  and  from  the  last-mentioned  date 
down  to  the  time  of  making  op  bis  if  port: 
specifying  how  much  of  said  profits  snd  pro- 
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dare  have  been  transferred  to  sfdd  Book  Con- 
cern, at  New  York,  and  accounted  for  to  said 
3i;)*1  Church  South  in  the  *8eltlemeDt  of 
the  case  ibere;  and  how  much  remains  to  be 
accounted  for  to  said  Church  South  on  the 
tmi'in  oettled  by  this  decree. 

And  iu  takine  aaid  accounts,  and  in  the  ex- 
ecution of  mid  reference,  the  said  defendnats 
»ha]l  produce,  on  oath,  all  deeds,  accounts, 
books  of  account,  instruments,  reports,  letters, 
and  copies  of  letters,  memoranda,  documents 
and  writing  whatever,  pertinent  to  said  refer- 
ence, in  their  po'^seesion  or  control,  and  the  ^aid 
defeodanis  may  be  examined,  on  oath,  on  the 
said  reference;  and  each  party  may  'produce 
evidence  before  the  master,  and  have  process 
to  compel  the  attendance  ut  witnesses. 

And  the  said  master  is  further  direclad,  in 
respect  to  any  annual  proSts  of  said  concern, 
not  heretofore  accounted  for  to  said  Church 
South,  to  allow  to  ssld  Church  South  interest 
at  the  rate  of  six  per  cent,  upon  such  unpaid  bal- 
ances from  the  date  at  which  the  same  ought 
to  have  been  paid. 

And  in  respect  to  all  the  coela  in  this  case, 
including  the  costs  of  the  reference,  and  all 
other  coeta  from  the  commencement  of  the 
case  until  its  conclusion,  and  in  respect  to  the 
fees  of  counsel  and  solicitors  therein,  of  both 
parties,  so  far  as  the  same  may  be  reasonable, 
and  in  respect  of  Just  and  necessary  expenses. 
a.t  well  of  plaintiCn  as  of  defendants  in  conduct- 
ing the  suit,  the  same  ought  to  be  paid  out  of 
said  Book  Concern,  ana  a  common  charge 
thereon,  before  apportionment  and  division, 
and  the  master  is  accordingly  directed  to  allow 
and  pay  the  same  to  the  respective  parties  en- 
titled thereto,  and  then  to  apportion  thenwidue 
according  to  the  principles  fixed  in  ihisdccree. 

And  the  master  is  further  directed  to  return 
his  report  to  the  said  Circuit  Court  with  all  con- 
venient dispatch,  which  court  shall  then  pro- 
ceed to  enforce  the  payment  of  whatever  sum 
or  sums  may  be  found  due  to  said  Church 
South,  on  the  conilrmalion  of  the  roaster's  re- 
port, in  such  installmetits  as  may  be  by  said 
Goart  adjudged  reasonable,  each  parly  havinc 
due  opportunity  of  excepting  to  the  master^ 
report;  and  all  questions  arising  upoq  said 
report,  and  not  settled  by  this  d^ree,  may  be 
moved  before  said  Circuit  Court,  to  which 
court  either  partyshati  be  atllberty  toapply  on 
the  footing  of  this  decree. 

Bev'K-8  HoLeau.  36B. 
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814*J«ALEXA.NER  J.  MARSHALL. 
Plaintiff  in  Brror, 

V. 

THE    BALTIMORE.  AND  OHIO  RAIL- 
ROAD COMPANY. 

ReddeneeefE.  B.  OorponUion'—Oontraeta  to  ob- 
tain UgiKlation  are  void — public  policy. 


A  eltlsen  of  Tlrfflnla  mar  sue  the  Balttranre  and 
Ohln  Kallroad  Company  In  ttie  Clroult  Court  ut  the 
Uaited  Mtates  for  Uiiryland,  and  ao  averment  that 
the  derendanta  are  n  body  oorporate,  rreated  bf 
the  Legislature  of  Maryland,  Is  snfflofent  to  gfve 
the  court  Jurisdiction. 

The  onilstltuiioital  privllctfo  which  a  citizen  of 
one  state  has  to  uue  the  citizens  of  another  state 
la  the  federal  ciiurts  cannot  be  taken  away  by  the 
erection  of  the  latter  Into  a  cnrporation  by  ^e 
laws  of  the  state  In  whfuh  thoy  Uve.  The  oorpO' 
ration  Itself  may  tbereforo  be  nued  as  suota. 

The  preceding  oases  upon  thtssubjeot.  examined. 

Where  a  contract  was  niadf  to  obtain  a  oertalo 
law  from  the  Leirlslature  of  Vlrvlnla.  and  stated  to 
be  made  on  iha  btisid  of  a  prior  oommuntoallon. 
this  oommunlcatloD  Is  competent  evidence  in  asult 
upon  the  contract. 

A  contract  Is  void,  aa  amlnst  publio  policy,  and 
can  have  no  standluK  In^urt.  by  which  one  party 
stipulates  to  employs  number  of  nectvt  ovontfi  la 
order  to  nbtnin  the  passage  of  a  particular  Uw  by 
the  Loylslature  of  a  state,  and  the  other  party 

[iromlses  to  pay  a  tarffc  t>um  of  money  la  case  the 
aw  should  tmas. 
It  was  also  void  If,  when  It  was  made,  ihe  parties 
airreed  to  ooooeal  from  the  momtwrs  of  the  Leirls- 
lature  the  faut  that  the  one  party  was'tbe  airent 
for  the  r)ther.  and  was  to  receive  a  comiienautioo 
for  hlK  Berrluesln  case  of  the  passaerecf  the  law. 

And  it  there  was  no  agreement  to  that  effect, 
there  can  be  no  recovery  upon  the  ooniraot. 
If  In  fact  (he  agent  did  coooeal  from  the  members 
of  the  Letri:<latur«  that  be  was  an  agent  who  was  to 
receive  com  pen!<at  Ion  forhlsservioesin  caMOf  the 
pasrage  of  the  law. 

Moreover,  In  this  particular  case,  the  law  which 
WS8  passed  was  not  such  a  one  as  was  stipulated 
for,  and  upon  this  ground  there  oould  be  no  r^ 
ooverr. 

There  having  been  a  special  contract  t>etweeo 
the  parties  by  which  the  entire  comi>enBatlon  was 
regulated  and  made  contingent,  Uiere  oould  tie  no 
recoverr  on  a  oonot  for  Quantum  meruit. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

Marshall,  a  citlMn  of  Virginia,  sued  the  Rail- 
road Company,  to  recover  the  sum  of  $50,0U0, 
which  he  atlcgied  that  they  owed  him  under  a 
special  contract,  for  his  services  in  obtaining  a 
law  from  the  Legislature  of  Virginia,  granting 
to  the  Company  a  right  of  way  through  Virgin- 
ia to  the  Ohio  River. 

The  declaraUon  set  out  the  special  contract, 
and  also  contained  a  count  for  a  guaiUum  mer- 
uU. 

The  circumstances  of  the  case  are  related  in 
the  opinion  of  the  court. 

Inasmuch  aa  one  of  the  instructions  of  the 
Circuit  Court  was,  that  if  "the  services  of  the 
plaintiff  were  to  be  of  the  character  and  de- 
scription set  forth  in  his  letter  to  the  president 
of  Uie  Company,  dated  November  17th.  It^, 
and  the  paper  therein  inclosed"  no  "action 
could  be  maintained  on  the  contract,"  it  is 
proper,  for  future  reference,  that  both  of  those 
papers  should  be  inserted.  They  were  as  fol- 
lows: 

Litter  from  A.  J.  ManhaU  to  L.  MeLane,  17th 
November,  1846. 

Warrknton,  November  17. 
Dear  Sir:  In  an  interview  with  ^ou  a  few 
days  since,  I  promised  *to  submit  in  [*31S 
writing  a  plan,  by  which  I  thought  your  much- 


Nora. — CUlMiuhlp  of  corporation  and  ite  utiieH- 
hoidem,  V')iuntarii  OKntciathn.  Httlaerff  bomb  of 
eitruiiratiim  teeured  by  mortgage.  Getteral  annoer 
mucet  ittdeetiinm  Ut  raadenee.  See  note  to  Mope  Ins. 
Co.  V.  Board  man. 

"P»rmtna"  (n  •tottito  includes eorprwiatftmi  when 
deemed  citlxetu.  See  note  to  U.  S.  v.  Amedy,  11 
Wbeat.,882. 
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IUtg<d  c^intraclo.  what  are.  H-tw  far  fraud  or  UUgdl 
etnunderatUm  will  avutd  etmtraet.  See  note  to  Arm- 
BTrong  V.  Tiller,  II  Wheat.,  258. 

IFAat  cnntrar.tg  are  txtid  oh  agatnet  pubUc  poUey, 
or  a»  UeffO'-  lUegcU  eotwIderoMon.  tmen  a  diefenee. 
Agreement  not  to  old.  Iiohbtf  aeroUee.  florormtlntwnt 
fees.  7V>  prevent  comjMtKlon.  0ee  note  to  Bartle  v. 
Nutt,  4  Pet.,  UH. 


Digitized  by 


Go 


e 


810 


SiTFRaiCB  COOBT  OF  THE  USTtOD 


1868 


deured  "right  of  way"  through  tbia  State 
might  be  procured  from  our  legislature.  I 
herewith  iDclose  my  views  on  that  subject,  and 
shall  respectfully  await  your  reply.  , 

In  offering  myself  as  the  agent  of  your  Com- 
pany to  manage  so  delicate  and  important  a 
trust,  I  am  aware  I  lack  that  commandiDg  rep- 
utation which  of  itself  would  point  me  out  as 
best  qualified  for  such  a  post.  Of  my  quali- 
flcatioQ  and  fitness  it  is  not  for  me  to  speak ; 
and,  in  consequence  of  the  absolute  secrecy  de- 
manded, I  cannot  seek  testimonials  of  my  ca- 
pacity, lest  I  should  excite  inquiry.  If  your 
Judgment  approves  my  aclieme.  it  is  probable 
yon  might  get  satisfactory  information  respect- 
ing me  by  a  cautious  conversation  with  John 
M.  Gordon,  A.  B.  Gordon.  Dr.  John  H.  Thorn- 
aa,  or  Joseph'  C.  Wilson,  all  of  your  city. 
Without  impropriety,  I  may  say  for  myself  I 
have  had  considerable  experience  as  a  lobby 
member  before  the  Legislature  of  Vb^nia. 
For  serer&l  winters  past  Ibave  been  before  that 
body  with  difficult  and  important  measures,  af- 
fecting the  improvement  of  this  region  of  the 
countiT ;  and  I  think  I  understand  the  charac- 
ter ana  component  material  of  ihat  honorable 
body. 

I  aball  have  to  ^lend  sU  or  eight  weeks  in 
Bichmond,  next  winter,  to  procure  important 
amendments  to  the  charter  of  the  Rappahan- 
nock Company.  This  will  furnish  reason  for 
my  presence  in  Richmond. 

There  is  an  effort  in  progress  to  divide  our 
county,  to  which  we  of  Warrenton  are  violent- 
ly hostile.  This  furnishes  another  reason  for 
myself,  and  also  for  one  or  two  other  ^ente,  to 
remidn  In  the  City  of  Richmond  during  the 
winter. 

Col.  Walden  and  myself  are  interested  in 
large  bodies  of  land  in  Western  Vir^nia.  near 
which  the  track  of  your  railroad  will  pass. 
This  is  an  ostensible  reason  for  our  active  in- 
terference. I  live  in  a  range  of  country  whose 
representation  ought  to  be  entirely  disinterested 
on  this  question  of  the  "  right  of  way."  Not- 
withstanding which,  I  believe  a  plurality  of 
our  representatives  have  heretofore  been  in  op- 
position. I  know  the  influences  that  effected 
this,  and  am  happy  to  say  they  will  not  exist 
next  winter. 

Edmund  Brraddus,  for  many  years  a  repre- 
aentatlve  from  Culpepper,  a  shrewd,  intelligent 
man,  influenced  this  result.  Broaddus  was  a 
sort  of  prot£g€  of  the  'Richmond  and  James 
River  whigs;  was  distinguished  and  promoted 
bv  them,  and  habitually  acted  with  them.  His 
place  is  now  filled  by  Slaughter,  a  personal 
friend  of  mine.  I  should  have  little  fear  to 
to  carry  this  section  of  the  State. 

The  proposed  plan  best  speaks  for  itself;  if 
816*]  you  think  it  feasible,  *there  is  no  time 
to  be  lost.  I  hope  to  bear  from  you  at  your 
earliest  leisure.  With  entire  respect  I  am  your 
humble  servant.  &c.,       A.  J.  Marshall. 

1  tax  you  with  postage,  as  I  do  not  wish  to 
be  known  as  in  correspondence. 

Document  aeeompanying  the  foregoing  letter. 

In  explanation  of  the  plan  I  wish  to  submit, 
it  is  necrasary  to  indulge  some  latitude  of  re- 
mark on  the  causes  which  have  heretofore 
thwarted  the  just  pretenuoDs  of  your  Company. 

Richmond  City,  the  Petersburg,  Richmond 
»&4 


and  Potomac  Railroad,  the  James  River  Canal, 
and  the  Wheeling  interests,  acting  in  concert, 
have  heretofore  succrasfuUy  combated  "Uie 
right  of  way."  nieae  iDtwests  fall  far  ^ort  of 
4  majority  in  the  two  brancbes  of  the  Virginia 
Legislature.  There  is  no  aufflcient  ground,  io 
the  numeric  force  of  this  aniagoniata Interest,  to 
discourage  the  hope  of  an  eventual  success.  On 
an  examination  of  their  arguments,  based  either 
upon  justice  or  expediency.  I  find  nothing  to 
challenge  a  conviction  of  right,  or  an  assurance 
of  high  state  policy.  On  the  contrary,  standing 
heretofore  aa  a  disinterested  spectator  of  the 
struggle,  I  have  condemned  the  emptiness  and 
arrogance  of  their  pretensions,  and  felt  indig- 
nant at  the  success  of  their  narrow,  selfish  and 
bigoted  policy. 

I  have  observed  no  superiority  of  talent,  no 
greater  zeal,  or  power  of  advocacy  in  the  op- 
position, than  in  favor  of  the  "  right  of  way." 
The  auccesB  of  a  cause  before  our  Legialatun, 
having  neither  justice,  greater  expediency, 
stronger  advocacy,  or  greater  numeric  strength,  ia 
matter  of  just  amazement  to  the  defeated  party. 
The  elements  of  this  success  should  be  a  sub- 
ject of  curious  and  deeply  anxious  invesligm- 
tion ;  for  when  the  cause  is  known,  a  remedy  or 
counteracting  influence  may  be  readily  applied. 
I  have  no  idea  that  any  di^onorable  measures 
or  appliances  (further  than  log-rolling  may  be 
one)  have  be^  used  to  defeat  the  "right  of 
way."  As  to  log-rolling,  I  am  sorry  to  »y  H 
has  grown  into  a  system  in  our  Legislature. 
Members  openly  avow  and  act  on  it,  and  never 
conceal  their  bargain,  except  where  publicity 
would  jeopard  auccesa.  No  del^atiwi  are 
more  akiUful  or  less  scnipulous  at  this  guoe 
than  our  western  ri^t-of-way  men;  so.  in  that 
regard,  there  is  a  stuid-off.  It  seems  to  me  the 
great  secret  of  this  success  is  the  propinquity, 
the  presence  on  the  ground,  of  your  opuoDenUi. 
The  Legislature  sits  in  their  midst.  The;  ex- 
ercise a  vigilant,  pressing,  present  out-of  door 
influence  upon  the  membeia.  If  the  ciqf»it44 
were  located  at  Weston  or  Clarksbure,  who 
would  question  success?  The  Richnumd  inter- 
est is  ever  present  and  ever  pressing;  her  mso- 
ciales  of  the  railroad  *Bnd  canal  are  at  [*3 1 7 
hand,  and  equally  active.  You  have  no  coun- 
teracting influence,  and  hence  the  success  and 
triumph  of  your  opponents.  If  lam  right  in 
these  views,  your  chdms,  resting  alone  on  jus- 
tice, sectlonu  necessity,  or  even  high  stale  pol- 
icy, will  be  urged  In  vain,  and  must  become  as 
mere  sounding  clamor  in  the  hall,  unless  you 
meet  your  opponents  with  the  weapons  tbey 
use  so  successfully  against  yourselves.  Exp«»- 
rience  shows  that  something  beyond  what  you 
have  heretofore  done  is  necessary  to  success: 
and  in  this  necessity  the  plan  I  have  to  submit 
has  Ita  origin. 

The  mass  of  the  members  in  our  L^tolittwe 
are  a  thoughtless,  careless,  light-hearted  body 
of  men.  who  come  there  for  the  "p*^  ditm, 
and  to  spend  the  "per  diem."  For  a  brief 
space  they  feel  the  importance  and  re^poiudbil- 
ity  of  their  position.  They  soon,  however,  en- 
gage in  idle  pleasurea,  and  on  all  questioos  cUa- 
connected  with  their  immediate  conatitucnte. 
they  become  as  wax,  to  be  molded  by  the  moat 
pressing  influences.  You  need  the  vote  of 
this  cueless  mass,  and  if  you  adopt  efficient 
means  you  can  obtain  it.   I  never  saw  a  viam 
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of  men  more  eminently  kind  and  social  In  their 
Intercourse.  Through  these  qualities  they  may 
be  approached  and  influeoced  to  do  anything 
not  positively  wrong,  or  which  will  not  affect 
prejudicially  their  immediate  constituency.  On 
this  question  of  the  *'  right  of  way."  a  decided 
majority  of  the  members  can  vote  either  way 
without  fear  of  their  constituents.  On  this 
question,  therefore,  I  consider  the  most  active 
influences  will  ever  be  the  moat  successful. 

Before  you  can  succeed,  in  my  judgment, 
you  must  re  inforce  the  "  riebl  of  way  "  mem- 
members  of  the  house  with  an  active,  inter- 
eited,  well-organised  influetu»  about  the  house. 
You  must  inspire  your  agents  with  an  earnest, 
nay,  an  anxious  wish  for  success.  The  rich  re- 
ward of  their  labors  must  depend  on  success. 
Give  them  nothing  if  they  fail — endow  them 
richly  if  they  succMd.  This  is,  in  brief  space, 
the  outline  of  my  plans.  Reason  and  justice 
are  with  you;  an  enlarged  expediency  favors 
TOur  claim.  You  have  able  advocates,  and  the 
□est  of  Uie  argument ;  yet,  with  all  these  advan- 
tAf^,  you  have  been  defeated.  I  think  I  have 
poinlei^  out  the  cause.  Your  opponents  better 
understand  the  nature  of  the  tnbunal  before 
which  this  vast  interest  Is  brought.  They  act 
on  individuals  of  the  body  out  of  doors  and  in 
thdrchambers.  Youradversariesareonthespot. 
and  hover  aroimd  the  careless  arbiters  of  the 
questton  In  vigilant  and  efflctent  activity.  The 
contest,  as  now  waged,  is  most  unequaJ.  My 
plan  would  aim  to  place  the  "right  of  way" 
members  on  an  equality  with  their  adversaries, 
318*]  by  sendiug  down  *a  corps  of  agents, 
stimulated  to  an  active  partisanship  by  tlie 
strong  lure  of  a  high  profit 

In  considering  the  details  of  the  plan,  I  would 
eaglet  that  all  practicable  secrecy  Is  desirable. 
It  strikes  me  the  Company  should  nave  or  know 
but  one  agent  in  the  matter,  and  let  that  agent 
select  the  sub-agents  from  such  quarts  and 
classes,  and  in  such  numbers,  as  his  discreel  ob- 
servation may  dictate. 

I  contemplate  the  use  of  no  improper  means 
or  appliances  in  thealt^nmeat  of  your  purpose. 
Uy  scheme  is  to  surround  the  Legislature  with 
respectable  and  influential  agents,  whose  per- 
suauve  arguments  may  influence  the  members 
to  do  you  a  naked  act  of  justice.  This  is  all. 
I  require  secrecy  from  motives  of  policy  alone, 
because  an  open  agency  would  furnish  ground 
of  suspicion  and  unmerited  invective,  and  might 
weaken  the  impression  we  seek  to  miake. 

In  regard  to  the  cost  of  all  this  it  must  neces- 
sarily be  great.  The  sub-agency  must  be  ex- 
tensive, and  of  first  influence  and  character. 
All  your  agents  must  be  inspired  by  an  active 
zeal  and  a  determined  purpose  of  success. 
This  ran  only  be  accomplished  for  you  by 
offers  of  high  conUogcnt  compensation. 

I  will  illustrate  this  point  by  asingle  example. 
Were  I  to  become  your  agent  on  my  plan,  I 
should  like  to  have  the  services  of  Major 
Charles  Huoton,  of  this  county.  Hunton,  for 
many  years,  was  a  member  of  our  State  Senate. 
His  last  year  of  service  was  as  president  of  that 
body.  He  is  an  unpretending  man,  of  good 
understanding  and  excellent  address.  He  is  a 
great  favorite  with  his  own  {Mrty  (democratic), 
and  universally  esteemed  as  a  gentleman  of 
bluest  character.  He  Is  In  moderate  clrcum- 
stances,  with  a  large  family.   I  have  no  doubt 
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if  I  would  bear  his  expenses,  and  secure  him  a 
a  contingent  of  $1,000,  he  would  spend  the 
winter  in  Richmond,  and  do  good  service; 
but  if  I  could  offer  him  $2,000.  it  would 
become  an  object  of  great  solicitude.  It 
would  pay  ail  his  debts  and  smooth  the  path 
of  an  advancing  old  age.  $3,U00  would 
stimulate  his  utmost  energi^.  If  I  am  en- 
abled •  to  offer  such  inducements,  I  should 
have  great  confidence  of  success.  Under  this 
plan  you  pay  nothing  unless  a  law  be  passed 
which  your  Company  will  accept.  Of  what 
value  would  such  a  law  be  to  yout  Measure 
this  value,  and  let  your  own  Interests,  in  view 
of  the  high  stake  you  play  for,  fix  the  price. 
There  is  no  use  in  sending  a  boy  on  a  man's  er- 
rand ;  a  low  offer,  and  that  contingent,  is  blul 
iudgmeftt;  high  service  can't  be  £d  at  a  low 

I  have  surveyed  the  difficulties  of  this  under- 
taking, and  think  they  may  be  surmounted. 
The  cash  outlay  for  my  own  expenses,  and 
those  of  the  sub-agents,  would  be  heavy.  I 
know  the  'effective  service  of  such  [*^19 
agents  as  I  would  employ  cannot  be  had  except 
on  a  heavy  contineeot.  Taking  all  things  into 
view,  I  should  not  like  to  undertake  the  busi- 
ness on  such  terms,  unless  provided  with  a  con- 
tingent fund  of  at  least  $50,000,  secured  lomy 
order  on  the  passage  of  a  taw,  and  its  accept- 
ance by  your  Company. 

If  the  foregoing  views  are  deemed  worthy  of 
consideration,  1  nold  myself  in  readiness  to 
meet  any  call  in  that  behalf  (hat  may  be  made 
upon  me.   Respectfully,  &c., 

A.  J.  Marbhalx.. 

After  the  evidence  had  been  closed.  Hhe 
counsel  for  the  plaintiff  asked  the  court  to  in- 
struct the  jury  as  follows: 

1.  That  there  is  nothing  in  the  terms  or  pro- 
visions of  the  agreement  embraced  in  the  reso- 
lution of  the  committee  of  correspondence, 
dated  12th  December,  1S46  (which  is  set  forth 
in  the  opinion  of  the  court),  offered  in  evidence, 
which  renders  the  same  void,  on  grounds  of 
public  policy. 

2.  That  the  plaintiff  is  not  precluded  from 
recovering  under  the  agreement  aforesaid,  dated 
12th  December,  1846,  as  modified  by  Ihe  agree- 
ment stated  in  the  letter  of  Uth  of  February, 
1847,  by  reason  merely  of  the  second  proviso 
contained  In  the  first  section  of  the  Act  of  6th 
of  March;  1847,  which  has  been  offered  in  evi- 
dence, provided  the  jury  shall  find  that  the 
route,  entering  the  ravine  of  the  Ohio  River  at 
the  mouth  of  Fish  Creek,  and  running  bo  as  to 
pass  from  a  point  in  the  ravine  of  Buffalo 
Creek,  at  or  near  the  mouth  of  Pile's  Fork,  to  a 
depot  to  be  established  by  the  defendant  on  the 
northern  aide  of  Wheeling  Creek,  in  the  CUy 
of  Wheeling,  upon  minute  estimates  made  In 
the  manner  and  on  the  basis  prescribed  in  said 
Act,  and  made  after  full  examination  and  in- 
strumental surveys  of  the  feasible  or  pructi- 
cable  routes,  appeared  to  Ite  the  cheapest  upon 
which  to  conBtrucl,  maintain,  and  work  said 
railroad:  and  provided  they  siiallalso  find  that 
the  City  of  Wheeling  did  not  agree  to  pay  the 
difference  at  cost,  as  specified  in  said  Act  ,  but 
on  the  contrary  renounced  the  right  to  do  so 
as  early  as  the  10th  of  July,  1847;  and  provided 
they  shall  also  find  that  said  Act  was  accepted 


Digitized  by 


819 


BnPREMS  COTTRT  OF  THK  UnITSD  StATBI. 


1868 


the  fitockholders  of  the  defendant,  as  a  part 
of  Its  charter,  on  the  35th  of  August,  1847. 

3.  Upon  the  evidence  aforesaid,  the  plaintiff 
pravR  ihe  court  to  instruct  the  juty — 

That  if  th(>y  find  the  contract coDUUned  in  the 
nsnlution  of  the  committee  of  correspondence 
of  Idtta  of  December.  1840,  and  In  the  reso- 
lution of  the  committee  of  correspondence 
of  the  18th  of  January.  1847,  and  in  thtf  letter 
of  Louts  McLane  of  the  llth  of  February, 
1847,  aforesaid,  to  have  been  made  with  the 
S20'^]*p1ainliff  by  the  defendant;  and  also 
thai  the  Act  of  Vir^nK  of  the  6lh  of  March, 
1847,  WH8  pa»ed  at  the  session  of  the  Legisla- 
ture of  Virginia  for  I84ft-1847.  in  the  contract 
mcutlnned;  and  also  that  Ihe  Baltimore  and 
Ohio  Railroad,  by  the  cheapest  route  to  the 
City  of  Wheeling,  entering  the  ravine  of  the 
Ohm  at  or  north  of  Grave  Creek,  was  ascer- 
tained, by  such  estimates  as  the  law  prescribed, 
to  be  more  costly  to  construct,  maintain  and 
work,  than  said  road  would  be  by  the  route 
pastiing  into  the  ravine  of  the  Ohio  at  or  near 
the  mouth  of  Fish  Creek,  and  then  to  the  City 
of  Wheeling,  and  that  the  difference  of  said 
probable  cost  was  then  in  like  manner  ascer- 
tained; that  the  defeodants  accepted  the  said 
law  withinstxmontbsfrom  the  passage  thereof; 
and  altio,  that  when  the  difference  of  probable 
cost  between  said  two  routes  was  ascertained, 
according  [to]  said  Act.  the  City  of  Wheeling  did 
not  agree  to  pay  to  the  defendant  such  differ- 
ence of  cost  by  the  time  specified  in  said  Act, 
and  that  the  plaintiff  did  attend  at  Richmond 
during  the  session  aforesaid,  and  did  then  and 
there  superintend  and  further  the  applications 
and  other  proceedings  to  obtain  the  right  of 
wa^  throngb  the  State  of  Vlri^inia.  on  behalf 
of  tbe  defendant,  then  the  plaintiff  is  entitled 
to  recover,  on  the  special  contract  contained  in 
the  instrument  aforesaid,  the  value  of  the  con- 
tinf^nt  compensation  therein  stipulated. 

And  the  defendants,  by  their  counsel,  prayed 
the  court  to  instruct  tbe  jury  (bat  the  plaintiff 
was  not  entitled  (o  recover,  because  the  con- 
tract, which  Btipulnled  for  the  payment  of  a 
continent  fee  of  $50,000,  in  tbe  event  of  the 
obtnining  from  the  Legislature  uf  Virginia  such 
a  law  as  is  described  therein,  was  against  pub- 
lic policy,  and  void. 

2.  That  if  the  jury  shall  believe  that  it  was 
agreed  between  the  parties  to  the  said  contract 
that  the  same  should  be  kept  secret^  either  in 
the  ternui  of  it  or  otherwise,  from  the  Legisla- 
ture of  Virginia  or  the  public,  Biich(»ntract,  if 
otherwise  proper  and  legal,  was  invalid  as 
against  public  policy,  anc(  the  plaintiff  in  not 
entitled  to  recover. 

8.  If  tbe  jury  find  that  the  special  contract 
offered  in  evidence  by  tbe  plaintiff  was  pro- 
posed to  be  entered  into  by  the  plaintiff  from 
the  reasons  and  motives,  and  to  be  executed  by 
bim  in  the  way  suggested  in  his  communica- 
tion of  the  17th  of  November,  and  its  inclos- 
ure,  offered  in  evidence  by  the  defendant  (if 
tbe  jury  shall  find  that  such  communication 
was  so  made  by  plaintiff),  and  if  theyshall.flnd 
thai  the  contract  aforesaid  was  entered  into  ac- 
cordingly, and  that  said  contract,  or  plaintiff's 
agencv  under  It,  was  not  made  known  to  the 
legislature  of  Virginia,  but  In  fact  concealed, 
that  then  s^d  contract  was  illegal  and  void, 
upon  grounds  of  public  policy. 
MA 


*4.  That  the  contract  between  the  r»321 
plaintiff  and  defendants  of  12ih  of  December, 
1846.  looked  to  the  obtaining  of  a  law  au- 
thorizing the  defendants  to  extend  their  road 
throu^  tbe  State  of  Virginia,  to  a  point  on  tbe 
Ohio  River  as  low  down  the  river  as  Fishing 
Creek,  which  law  should  be  afterwards  ac- 
cepted by  tbe  defendants  with  a  determination 
to  act  under  It,  or  to  tbe  incorporaUon  of 
an  independent  omipany,  which  the  defend- 
ants should  determine  to  accept  and  adopt,  or 
of  whose  charted'  they  should  become  the  pro- 
prietors, authorizing  the  fxmNtruction  of  a  imil- 
road  from  any  point  on  the  Ohio  River  between 
tbe  mouth  of  Little  Kenawba  and  Wheding, 
and  that  no  such  law  having  been  obtained,  tbe 
plaintiff  is  not  entitled  to  recover. 

0.  That  the  modified  contract  of  the  llth  of 
February  looked  to  the  obtaining  of  the  pM- 
sage  of  Hunter's  substitute,  with  the  adoption 
of  Fish  Creek  instead  of  Fishing  Creek,  as  the 
point  of  striking  the  Ohio.  That  the  law  which 
was  passed  on  the  6th  of  Hardi,  1847,  was  a 
law  which  did  not.  in  its  terms  or  effect,  fulflll 
the  stipulations  of  the  modified  agreement  of 
February,  llth,  1847. 

6.  That  tbe  acceptance  of  the  law  of  March 
6th,  1847,  by  the  defendants,  even  suppoBiDg 
it  to  be  substantially  tbe  same  as  Hiut«ra  sub- 
stitute, did  not  entitle  the  pontiff  to  reooTcr 
unless  the  jury  should  believe  that  snch  law 
was  obtained  through  his  agency,  ander  Uie 
agreement  with  Ihe  defendants. 

7.  That  even  if  the  jury  should  believe  that 
the  law  of  March  6th,  1847,  was  obtained 
through  the  plaintiff's  agency,  the  plaiotitf  ia 
not  entitled  to  recover  if  they  shall  believe  that 
it  was  accepted  by  the  defenduita  in  oonae- 
quence  of  the  waiver,  by  the  City  of  Wheeling, 
of  the  privileges  accorded  to  it  therein,  and  the 
stipulations  contained  in  the  agreement  be- 
tween the  City  of  Wheeling  and  the  defetid- 
ante,  of  March  6th.  1847. 

8.  That  tbe  modified  agreement  of  February 
llth.  1847,  which  made  Hunter's  substitute, 
modified  as  stated  in  the  foregoing  prayer,  tbe 
standard  of  the  law  which  was  to  be  obtained 
to  entitle  the  plaintiff  to  the  stipulated  compen- 
sation, made  it  neceaoary  that  such  law  should 
give  to  tbe  defendants  tbe  absolute  right  to  ap- 
proach the  City  of  Wheeling  by  way  of  Piah 
Creek ;  ^ould  release  them  from  tbe  neceeaity 
of  continuing  their  road  to  Wheeling,  nnleea 
the  dty  should,  within  one  year,  or  tbe  citi- 
zens of  Ohio  Oountv  dHXild,  In  the  same  time, 
subscribe  $1,000,000  to  Ihe  stock  of  the  def aid- 
ants; should  enable  the  defendants  to  open  and 
bring  into  use,  as  they  progreestd,  the  sections 
of  their  road  as  they  were  sucKieswvely  finiabed: 
and  should  authorize  the  defendants  to  cbM^ 
in  proportion  to  distance,  upon  passengers  and 
goods  taken  from  Baltimore  to  Wtweling. 
uhoutd  tbe  road  be  continued  to  the  *lat-  [*39Sa 
ter  place ;  while  the  law  that  was  actually  passed 
made  It  the  right  of  the  defendants  to  take  tbe 
Fish  Creek  route,  depend  upon  its  heAog  tbe 
cheapest,  and  even  then  placed  the  defendlant's 
right  to  go  to  Fish  Creek  at  the  option  of  the 
City  of  Wheeling;  made  it  imperative  lliax 
Wheeling  sliould  be  the  terminus  of  tlie  road, 
without  any  subsoipiion  on  the  part  of  ber- 
self  or  others;  prevented  the  opening  of  aar 
portion  of  her  road  west  of  HonoogiAela  uniiu 
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the  whole  road  could  be  opened  to  Wheeling, 
aod  obliged  the  dt-'feodant  to.  charge  oo  more 
for  passeagers  or  tuanage  to  Wheeliog  than  they 
chanrtdtoapoiot  Ave  miles  from  the  river;  and 
that  berore  (be  derendaot  accepted  the  law  thus 
differing  from  that  referred  to  in  the  raoditled 
agreement  of  February  11th.  1847,  the  City  of 
Wheeling  waived  its  control  of  the  route,  leav- 
ing it  to  depend  upon  il«  comparative  coat, 
agreed  to  subscribe  f 500,000  to  the  stock  of  the 
defendants,  and  provided  a  depot  for  the  de- 
fendants at  the  terminus  of  the  road;  and  that 
the  adoption  and  acceptance  of  the  law  of 
Uarch  the  6lh,  1847,  thus  differing  from  Hun- 
ter's substitute,  and  induced  by  the  waiver  and 
stipulation  of  Wheeling,  already  mentioned, 
and  action  under  it.  was  not  such  an  acceptance, 
adoption  and  action,  as  entitled  the  plaitilifl  to 
recover. 

9.  That  if  the  jury  shall  believe  that  the 
plaJotiff  received  from  ihcdcfendants  the  |(H)0 
given  in  evidence  in  full  discharge  of  his  claims 
for  compensation  under  the  agreement  in  ques- 
tion, then  the  plaintiff  is  not  entitled  to  recover. 
Bui  the  court  refused  to  give  the  instructions  as 
prayed,  by  either  plaintiff  or  defendant,  but  in- 
,     atructed  the  Jury  as  follows: 

1.  If  at  the  time  the  special  contract  was 
made,  upon  which  this  suit  is  brought,  it  was 
understood  between  the  parties  that  the  serv- 
ices of  the  plaintiff  were  to  be  of  the  character 
and  description  set  forth  in  his  letter  to  the  pres- 
i<lent  of  the  Railroad  Company,  dated  Novem- 
ber 17,  1846,  imd  the  paper  therein  inclosed, 
aad  Ituit,  in  connderation  of  the  contingent 
compensation  mentioned  in  the  contract,  he  was 
to  use  tiie  means  and  inQuenoes  proposed  in  his 
letter  and  the  accompanying  paper,  for  the  pur- 
pose of  obtaining  the  passage  of  the  law  men- 
tioned in  the  agreement,  the  contract  is  against 
the  policy  of  the  law,  and  no  action  can  be 
nudntained. 

2.  If  there  was  no  agreement  between  the 
parlies  that  the  servic&s  of  the  plaintiff  should 
be  of  the  character  and  description  mentioned 
in  his  letter  and  communication  referred  to  in 
(he  preceding  instruction,  yet  the  contract  is 
against  the  policy  of  the  law,  and  void,  if  at 
tUe  time  it  was  made  the  parties  agreed  to  con- 
ceal from  the  members  of  the  Legislature  of 
Virginia  the  fact  that  the  plaintiff  was  employed 
323*3  by  the  defendant,  "as  1(8  a^nt,  to  ad- 
vocate the  passage  of  the  law  it  desired  to  oli- 
tatn,  and  was  to  receive  a  compensation,  in 
money,  for  his  services  in  case  the  law  was 
passed  by  the  Legislature  at  the  session  re- 
ferred to  in  the  agreement. 

8.  And  if  there  was  oo  actual  agreement  to 
practice  such  concealment,  yet  he  is  not  enti- 
tled to  recover  if  be  did  concxal  from  the  mem- 
bers of  the  Legislature,  when  advocating  the 
passage  of  the  law,  that  be  was  acting  as  agent 
for  the  defendant,  and  was  to  receive  a  com- 
pensation,, in  money,  in  case  the  law  passed. 

4.  But  if  the  law  was  made  upon  a  valid 
and  legal  consideration,  the  contmgency  has 
not  happened  upon  which  the  sum  of  $50,000 
was  to  be  paid  to  the  plaintiff — the  law  pasxed 
by  the  Legislature  of  Virginia  being  diffeient, 
in  material  respects,  from  the  one  proposed  to 
be  obtained  by  the  defendant  by  the  agreement 
of  February  lUh,  1847;  and  the  passage  .of 
which,  by  the  terms  of  that  contract,  wasmaoe 
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a  condition  precedent  to  the  payment  of  the 
money. 

5.  The  subsequent  acceptance  of  the  law  as 
DMsed,  under  the  agreement  with  the  City  of 
Wheeling,  staled  in  the  evidence,  was  not  a 
waiver  of  the  condition,  and  does  not  entitle  the 
plaintiff  to  recover  in  an  action  on  the  special 
contract. 

6.  Tliere  is  no  evidence  that  the  plaintiff 
rendered  any  services,  or  was  employed  to  ren- 
der any.  under  any  contract,  express  or  implied, 
except  the  special  contract  stated  in  bis  decla- 
ration; and  as  no  money  is  due  to  him  under 
that  contract,  he  cannot  recover  upon  the  count 
upon  a  quantum  meruit. 

And  thereupon  the  plaintiff  excepts,  as  well 
to  the  refusal  of  his  prayers  as  to  the  granting 
of  the  instructions  aforesaid  given;  and  lendera 
this  hts  second  bill  of  exertions,  and  prays  that 
the  same  may  be  rigned  and  sealed  by  the  court, 
which  is  accordingly  done  day  of  Novem- 
ber, 1853. 

R.  B.  Takkt.  [sbai,.] 
The  first  bill  of  exceptions  was  to  the  admis- 
sibility of  ttie  evidence  above  mentioned. 

Upon  these  two  exceptions  the  case  came  up 
to  tills  court. 

It  was  argued  bv  ife»rr».  Davla  and  Bchlay 
for  the  plaintiff  in  error,  and  by  Menrt.  la^ 
trobe  and  Johnson  for  the  defendants  in  er- 
ror. 

All  the  points,  on  either  side,  relating  to  the 
particular  route  to  be  attained,  are  omitted,  be- 
cause it  would  be  impossible  to  explain  them 
without  maps  and  minute  geogrspliical  details. 

With  respect  to  the  first  three  instructions,  (he 
counsel  for  the  plaintiff  in  error  conlende<l : 

1.  That  the  arst  instruction  is  erroneous— 
because, 

*a.  There  is  no  proof  of  any  under-  [*i{24 
standing  between  the  parties  at  the  time  of  the 
contract,  that  the  services  were  to  be  of  the 
nature  mentioned  in  the  paper  No.  1. 

6.  No  service  is  proposed  in  paper  No.  1, 
which  is  against  the  |>olicy  of  the  law.  if  the 
paper  be  fairly  construed. 

The  paper  describes  the  characters  of  the 
members,  the  conduct  of  the  opponents  of  the 
Company  in  influencing  them,  and  the  neces- 
sity of  a  counteractinglnfluence  out  of  doors; 
but  it  expressly  disclaims  lUI  Improper  meana 
and  appliances,  and  the  proposal  is  conflned  to 
"  surrounding  the  Legislature  with  tespectable 
and  influential  agents,  whoee  persuasive  argu- 
ments may  infiuence  the  members  to  do  you  a 
naked  act  of  justice." 

0.  Even  if  the  paper  be  open  to  a  doubt,  the 
law  resolves  that  doubt  against  the  conclusion 
of  illegality,  as  well  in  object  as  in  means. 
{Lewi»  V.  Davison,  4  M.  &  W..  654) 

3.  That  the  second  instruction  iserroneous — 
because, 

a.  There  is  no  proof  of  any  agreement  at  the 
time  of  the  contract  for  the  concealment  of  the 
agency  of  the  plaintiff  from  the  members  of  the 
Lensfature. 

o.  Ttiere  is  no  difference  between  the  obli- 
gation of  an  agent  to  procure  a  law  and  an 
agent  for  any  otherpurpose  legal  in  itself;  and 
ihe  law  does  not  avoid  a  contract  of  agency  be- 
cause it  is  to  be  kept  secret. 

8.  Tliat  the  third  instruction  is  erroneous— 
because, 
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a.  There  is  do  proof  of  any  actual  conceal- 
ment. 

In  the  abeence  of  proof  of  disclosure,  the 
Isw  does  DOt  presume  coucealment. 

e.  The  proof  is,  that  iu  point  of  fact,  the 
esency  was  so  conducted  as  to  be  apparent  to 
the  members  of  the  Legislature  without  being 
ID  words  disclosed. 

d.  It  is  proved  that  it  was  expressly  disclosed 
both  by  the  plaintifl  and  the  Company. 

A  But  in  the  abaenoe  of  any  agreement  or 
understanding  as  to  concealment,  which  is  the 
hypotbesis  of  the  instruction,  it  is  clearly  erro 
neous  to  avoid  the  contract  at  the  Instance  of 
the  Company  for  the  failure  of  the  plaintiff  to 
disclose  his  agency.  That  is  tn  avoid  the  con- 
tract at  the  instance  of  the  defendants  by  matter 
subsequent  entirely  foreign  to  it. 

/.  The  law  does  not  require  (lisclosure  of  an 
iMency  as  a  condition  precedent  to  the  right  of 
tne  agent  to  recover  from  the  principal. 

And,  upon  these  points,  the  counsel  referred 
to  the  following  authorities:  Davw  v.  Bank  of 
Bng.,  2  Bing-,  898;  Biehard»on  v.  MiUuh,  2 
Bin?. ,  209 ;  oirringUm  v.  Kloprogge,  4  Doug, .  6 ; 
StOe*  T.  Cau^en,  2  O.  &  J..  49;  KaUanan  v. 
CbtMten.  a  O.  &  J.,  857;  Fuhynoiwer  Co.  t. 
Bobetimn.  6  Mann.  &  Qr.,  181;  Howden  t. 
325*]  *8imp9(m,  10  Ad.  A  Ellis,  793. 800,  and 
on  appeal.  9  01.  &  Fin..  61;  Woodv.  McCann.6 
Dana.  366;  Hunt  v.  Tent,  8Ala..  713;  Edtoard* 
V.  Gr.  J.  R.  R.  Oo^t  Sim.,  887.  and  on  appeal. 
1  M.  &  Or.  65;  VavieiiaU  Br.  Go.  v.  Spencer,  2 
Madd.,  866;  Jac.,  64. 

Upon  the  principal  point  in  the  case,  namely: 
that  the  contract  was  against  public  poUcv,  and 
thereifore  void,  the  counsel  for  the  defendant  Jn 
error  cited  the  following  authorities:  Sunt  v. 
Teat.  8  Ala.,  718;  Saisffdd  v.  Gulden,  7  Watts, 
162:  VUppinfftr  7.  E^bamih.  5  W.  A  8.,  81S: 
Wood  V.  JfeCAmn,  6  Dana.  866;  PuOarv.  Dame, 
18  Pick.,  472. 

Mr.  Jnttiee  Orier  delivered  the  oi^nion  of 
the  court: 

A  question,  necessarily  preliminary  to  our 
consideration  of  the  merits  of  this  case,  has  been 
broucht  to  the  notice  of  the  court,  though  not 
argut.*d  or  urged  by  the  counsel. 

The  plaintm  In  error,  who  was  alno  plaint- 
iff betow,  avers  in  his  declaration  that  he 
in  a  citixen  of  Virginia,  and  that  "The 
Baltimore  and  Ohio  Rulroad  Company,  the  de- 
fendant, is  a  body  corporate  bv  an  Act  of  the 
Qeueral  Assembly  of  Harylaua."  It  has  been 
objected,  that  this  averment  is  insufllcient  to 
show  jurisdiction  in  the  courts  of  the  United 
States  over  the  "suit"  or  "controversy."  The 
decision  of  this  court  In  the  case  of  Tm  LouU- 
viUe  Raaroad  v.  Letton,  3  How.,  407,  It  is  s^d, 
does  not  sanction  it,  or  If  some  of  the  doctrines 
advanced  should  seem  so  to  do.  they  are  extra- 
judicial,  and  therefore  not  authoritative. 

I'he  published  report  of  tbat  case  (whatever 
the  lact  may  have  been)  exhibits  no  dissent  (o 
the  opinion  of  the  court  by  any  member  of  it. 
It  has,  for  the  space  of  ten  years,  been  received 
the  bar  as  a  Unal  settlement  of  the  questions 
which  have  so  frequently  arisen  under  this 
dauseof  tbeConstttution;  and  the  practice  and 
forms  of  pleading  in  the  courts  of  the  United 
States  have  been  conformed  to  It  Confldlng  In 
its  stability,  numerous  controversiea  iuTolving 


property  and  interests  to  a  large  amount,  have 
been  heard  and  decided  by  circuit  oourtii,  and 
by  this  court:  and  many  are  still  pending  here, 
where  the  jurisdiction  has  been  assumed  on  tbe 
faitb  of  the  sufficiency  of  such  anaTerment.  If 
we  should  now  declare  these  judgments  to  have 
been  entered  without  jurisdiction  or  authority, 
we  should  inflict  a  great  and  irreparable  evil  on 
the  community.  There  are  no  cases,  where  an 
adherence  to  the  maxim  of  * '  »tare  deeitu  "  is  so 
absolutely  necessary  to  the  peace  of  society,  as 
those  which  affect  retroactively  the  Jurisdiction 
of  courts.  For  this  reason  alone,  even  if  the 
court  were  now  of  opinion  that  the  principles 
afflrmed  in  the  case  just  mentioned,  and  thai  of 
*The  Bank  v,  DeT>eaux,h  Cranch.  61,  [*32e 
were  not  founded  on  right  reason,  we  should 
not  be  fuBtifled  in  overruling  them.  The  prac- 
tice founded  on  these  decisions,  to  say  the  least. 
Injures  or  wrongs  no  man;  while  their  reversal 
could  not  fail  to  work  wrong  and  injury  to 
many. 

Besides  the  numerous  cases,  with  similar 
averments,  over  whicb  the  court  have  exercised 
jurisdiction  without  objection,  we  may  mention 
tbat  of  Bundle  v.  The  Ddateare  and  Bantam 
Canal  Oo.,li  How.,  SO.asiHie  precisely  fo  point 
with  the  present.  The  report  of  that  case  sboivs 
that  the  question  of  jurisdiction,  thou^  not 
noticed  in  the  opinion  of  the  court,  was  not 
overlooked,  threeof  the  judges  having  seveisUy 
expressed  their  opinion  upon  it.   Its  value  aa  a 

Precedent  is  therefore  not  merely  negative. 
>ut  as  wo  do  not  rely  onl^  on  precedent  to  jus- 
tify our  conclusion  in  tbw  case,  it  may  not  be 
improper,  once  a«iin,  to  notice  the  argument 
used  to  impugn  uie  correctness  of  our  fonner 
decisions,  and  also  to  make  a  brief  statement  of 
the  reasons  which,  In  our  opinion,  fully  vindi- 
cate their  propriety. 

By  the  Constitution,  the  juriadtclloD  of  the 
courts  of  the  United  Stales  is  declared  to  ex- 
tend, inter  oAia,  to  "controverdes  between  <dti- 
zens  of  different  states.^'  The  Judiciary  Act 
confers  on  the  circuit  courts  jurisdiction  *'  in 
suits  between  a  citizen  of  the  state  where  tJhe 
suit  is  brought  and  a  citizen  of  another  Dlate." 

The  reasons  for  conferring  this  jurisdictioa 
on  the  courts  of  the  United  Stati-s,  are  thtm 
correctlv  stated  by  a  contemporary  writer  (l^ed- 
eralist,  Ko.  80^:  ''It  may  be  esteemed  as  the 
Iwsia  of  the  Union,  '  that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  utd 
immunities  of  the  citizenaof  the  several  State*.' 
And  if  it  be  a  just  principle,  that  every  govern- 
ment ought  to  possess  the  means  of  executinc 
its  own  provisions  by  its  own  authority,  it  win 
follow,  that  in  order  to  the  inviolable  mainte- 
nance of  that  equality  of  privileges  and  Inunn- 
nities,  the  national  judidaryouftht  to  preside  In 
all  cases  in  which  one  state  or  its  citlzeBS  «fe 
opposed  to  another  state  or  its  citizens.** 

Now,  if  this  be  a  right,  or  privilege  guaran- 
teed by  the  Constitution  to  citizens  of  one  ntate 
in  their  controverdes  with  citizens  of  another, 
it  is  plain  tbat  it  cannot  be  taken  away  from 
the  plaintiff  hy  any  legislation  of  ttie  state  In 
which  the  derendant  lerides.  It  A,  B  and  C, 
with  other  dormant  or.  secret  partners,  be 
empowered  to  act  by  their  representatives,  to 
sue  or  to  be  sued  in  a  collective  or  corporate 
name,  their  enjoyment  of  these  privuef^ea. 
granted  by  state  authority,  cannot  nullify  ihia 
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Important  right  conferred  on  those  who  con- 
SSS7*]  tract  with  them.  ltwas*well  remariced 
by  Mr  JujiHee  Catron,  in  his  opinion  delivered 
in  the  case  of  Rundie,  already  referred  to,  that 
"  if  the  United  States  courts  could  be  ousted  of 
urisilictioD,  aod  citizens  of  other  states  be 
orced  into  the  slate  courts,  without  the  power 
of  election,  they  would  often  be  deprived,  in 
great  caaea,  of  all  beneflt  centemplated  by  the 
Constitution;  and  in  many  eases  be  compelled 
to  aubmit  their  rights  to  jifdges  and  juries  who 
are  inhabitants  of  the  cities  where  the  suit 
must  be  tried,  and  to  contend  with  powerful 
corporations,  where  the  chances^of  impartial 
jmiice  would  be  greatly  against  them;  and 
where  no  pmdent  man  would  engage  witli  such 
an  antagonist,  if  he  could  help  it.  State,  laws, 
by  combining  laige  masses  of  men  under  a 
corpor&te  name,  cannot  repeal  the  Constitntidn. 
All  corporations  must  have  trustees  and  repre- 
wnlatives  who  are  usualiir  citizens  of  the  state 
where  the  corporation  is  created:  and  these 
citizens  can  be  sued,  aod  the  corporate  property 
charged  by  the  suit.  Nor  can  the  <»)urtB  allow 
the  constitutional  security  to  be  evaded  by  un- 
DQpeseary  reOnements,  without  tnflictinga  deep 
injury  on  the  imtltutions  of  the  country." 

Xet  us  now  examine  the  reasons  which  are 
considered  so  conclusive  and  imperative,  that 
they  should  compel  the  court  to  give  a  con- 
struction to  this  clause  of  the  Constitution, 
practically  destructive  of  the  privilege  so  clear- 
ly intended  to  be  conferred  by  it. 

"  A  ccoporation,  it  is  said,  is  an  artlfletal  per- 
son, a  mere  legal  entitv,  Invisible  and  Intann- 
ble." 

Tbia  la  no  doubt  metaphyBlcally  true  in 
a  certain  sense.  The  inference,  also,  that  such 
an  artificial  entity  "cannot  be  a  citizen,"  is  a 
logical  conclusion  from  the  premise  which  can- 
not be  denied. 

But  a  citizen  who  has  made  a  contract,  and 
baa  a  "controversy"  with  a  corporation,  may 
also  say,  with  equal  truth,  that  he  did  not  deal 
with  a  mere  metaphysical  abstraction,  but  with 
natural  persons;  that  his  writ  has  not  been 
served  on  an  imaginary  entity,  but  on  men  and 
citizens;  and  that  bis  contract  was  made  with 
Iheni  as  the  legal  representativea  of  numerous 
unknown  aasodstes,  or  aecret  and  dormant 
partners. 

The  necessities  and  conveniences  of  trade 
and  business  require  that  sucli  numerous  as- 
sociates and  stockholders  should  act  by  repre- 
sentation, and  have  the  faculty  of  contracting, 
suing,  and  being  sued  in  a  factitious  or  collect- 
iTe  name.  But  these  important  faculties,  con- 
ferred on  them  by  state  legislation,  for  their 
own  convenience,  cannot  be  wielded  to  deprive 
others  of  acknowledged  rights.  It  is  not  rea- 
eooatile  that  those  who  deal  with  such  persons 
should  be  deprived  of  a  valuable  privilege  bv 
a  Byllogism,  or  rather  sophism,  which  deals 
328*]  subtly  with  *words  and  names,  without 
regard  to  Uie  things  or  persons  they  are  used  to 
represent. 

rfor  is  It  reasonable  that  representatives  of 
numerous  unknown  and  ever-changing  as- 
aociates  should  be  permitted  to  allege  the  differ- 
ent citizenship  of  one  or  more  of  these  stock- 
holders, in  order  to  defeat  the  plaintiff's 
privilege.  It  is  true  that  these  stockholders  are 
corporators,  uid  represented  by  this  "  juridical 
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person,"  and  come  under  the  shadow  of  its 
name.  But  for  all  the  purposes  of  acting,  con- 
tracting, and  judicial  remedy,  they  can  speak, 
act,  and  pleaa,  only  through  their  representa- 
tives or  curators.  For  the  purposes  of  a  suit 
or  controversy,  the  persons  represented  by  a 
corporate  name  can  appear  only  by  attorney, 
appointed  by  its  constitutiooal  organs.  The 
individual  or  personal  appearance  or  each  and 
every  corporator  w'>uld  not  be  a  complianoe 
with  the  ezigen<7  of  the  writ  of  summons  or 
dittringM.  Though,  nominally,  they  are  not 
really  parties  to  the  suit  or  controversy.  In 
courts  of  equity,  where  there  are  very  numer- 
ous'associates  having  all  the  same  interest,  they 
may  plead  and  be  impleaded  tfarougli  persons 
representing  their  joint  interests;  and,  as  in  the 
case  between  the  northern  and  southern 
branches  of  the  Methodist  Church,  lately  de- 
cided by  this  court,  the  fact  that  individuals 
adhering  to  each  division  were  known  to  reside 
within  both  states  of  which  the  parties  to  the 
suit  were  citizens,  was  not  conaLderedas  sTidid 
objection  to  the  jurisdiction. 

In  courts  of  law.  an  act  of  incorporation  and 
a  corporate  name  are  necessary  to  enable  the 
representatives  of  a  numerous  association  to 
sue  and  be  sued.  "  And  this  corporation  can 
have  no  legal  existence  out  of  the  bounds  of  the 
sovereignty  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law  and  by  force  of 
the  law ;  and  where  that  law  ceases  to  operate, 
the  corporation  can  have  no  existence.  It  must 
dwell  In  the  place  of  its  creation."  {Bankef 
Agutta  V.  BairU,  18  Pet.,  512.)  The  persons 
who  act  under  these  faculties,  and  use  this  cor- 
porate name,  may  be  justly  presumed  to  be 
resident  in  the  state  which  is  the  necessary 
habiiat  of  the  corporation,  and  where  alone  they 
can  be  made  subject  to  suit;  and  should  be 
estopped  in  ec|uity  from  averring  -a  different 
domidl  As  against  those  who  are  compelled  to 
seek  them  t^re.  and  can  And  them  there  and 
nowhere  else.  If  it  were  otherwise  it  would  be 
in  the  power  of  every  corporation,  by  electing 
a  single  director  resialng  in  a  different  state,  to 
deprive  citizens  of  other  states,  with  whom 
they  have  controversies,  of  this  constitutional 
privilege,  and  compel  them  to  resort  to  state 
tribuals  Id  cneea  In  which,  of  all  others,  such 
privilege  may  be  conddered  most  valuable. 

But  It  is  contended,  that  notwithstanding  the 
court  in  deciding  the  question  of  jurisdiction, 
will  look  behind  the  corporate  'or  col-  [*321> 
lective  name  given  to  the  party,  to  find  the  per- 
sons who  act  as  the  representatives,  curators 
or  trustees,  of  the  as^ociaUon,  stockholders  or 
ee$t*tu  qut  trust,  and  in  such  capacity  are  the 
real  parties  to  the  controversy:  yet  that  the 
declaration  coutains  no  sufficient  averment  of 
their  citizenship.  Whether  the  averment  of 
this  fact  be  sufflcleut  in  law,  is  merely  a  ques- 
tion of  pleading.  If  the  declaration  sets  forth 
facts  from  which  the  citizenfhip  of  the  parties 
may  be  Resumed  or  legally  inferred,  it  is  suffi- 
cient. The  presumption  arising  from  Qie 
habitat  of  a  corporation  In  the  place  of  its 
creation  belne  conclusive  as  to  the  residence  or 
citizenship  of  those  who  use  the  corporate  name 
and  exercise  the  faculties  conferred  by  it,  the 
allegation  that  the  "defendants  are  a  body 
corporate  by  the  Act  of  the  Qeneral  Assembly 
of  Maiyland,"  is  a  aulBcient  averment  that  the 
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res)  derendaatsarecUfzeDSof  that  State.  Tbis 
form  of  averment  has  been  used  for  many 
jears.  Ajiy  established- formof  wordn  used  for 
the  expreesioQ  of  a  particular  fact,  is  a  suffi- 
cient avermpDt  of  it  in  law.  In  the  case  of 
Oaatienv,  Ballon,  6  Pet.,  761.,  ttie  petition  al- 
leged that  "the defentUnt  had  caused  himself 
to  be  naturalized  an  American  citizen,  and 
that  he  was  at  the  timeof  flliogthe  petitioa  re- 
siding in  the  parish  of  West  Baton  Rouge." 
This  was  held  to  be  a  sufficient  averment  that 
he  was  acilizen  of  the  State  of  Loni»>iana.  And 
the  court  say,  "a  citizen  of  the  United  rotates 
residing  in  any  stale  of  the  Union,  is  a  citizen 
of  that  state."  They  alw*  express  their  regret 
that  previous  decisions  of  t^is  court  had  gone  so 
far  in  narrowincaudUmitingtbe rights  confer- 
red by  this  article  of  the  Constitution.  And  we 
may  add,  lliat  iustcad  of  viewing  it  as  a  clause 
conferring  a  privilege  on  iho  citizens  of  the 
different  states,  it  has  been  construed  too  of  ten. 
as  if  it  were  a  penal  statute,  and  as  if  a  con- 
struction which  did  not  adhere  to  its  very  letter 
without  regard  to  its  obviuuB  meaning  and  In- 
tention, would  be  a  tyrannical  invasion  of 
some  power  supponed  to  be  secured  to  the 
States  or  not  surrended  by  them. 

The  right  of  choosing  an  impartial  tribunal 
is  a  privilege  of  no  small  practical  importance, 
and  more  efpecially  in  cases  where  a  distant 

Slaiotiff  has  to  contend  with  the  power  and  in- 
uence  of  great  numbers  and  the  combined 
wealth  wielttedby  corporations  in  almost  every 
atate.  It  is  of  importance  also  to  corporations 
themselves  that  they  should  enjoy  the  same 
privileges,  in  other  states,  where  local  prejudices 
or  Jealousy  might  injuriously  affect  them. 

With  these  remarks  on  the  subject  of  juris- 
diction, we  will  now  proceed  to  oolice  the 
various  exceptions  to.  the  rulings  of  the  court 
on  the  trial. 

The  declaration,  besides  a  count  for  work 
330*]  and  labor  done  and  *service8  rendered 
in  procuring  certain  legislation  In  Virginia, 
demands  the  sum  of  $.50,000  on  a  special  con- 
tract made  with  the  defendants,  through  a  com 
mittee  of  the  Board  of  Directors,  dated  12th  of 
£)e<%mber,  1846,  as  follows: 

"On  motion,  it  was  resolved  that  the  Presi- 
dent be,  and  i^  hereby  authorized,  in  addition 
to  the  agent  heretofore  employed  by  the  com- 
mittee fur  the  same  purpose,  to  employ  and 
make  arrangements,  with  other  responsible 
persons,  to  attend  at  Richmond  during  the  pres- 
ent sessloD  of  the  Legislature,  in  drder  to  super- 
bitend  and  further  any  application  or  other  pro- 
ceeding to  obtain  the  right  of  way  through  the 
State  of  Virginia,  on  bdialf  of  this  Company, 
and  to  take  all  proper  measures  for  that  pur- 
pose: that  he  also  be  authorized  to  agree  with 
such  agent  or  agents,  in  case  a  law  shall  be  ob- 
tained from  the  said  Legislature,  during  its 
present  session,  authoriziug  the  Company  to  ex- 
tend their  road  through  that  State  to  a  point  on 
the  Ohio  River  as  low  down  ihe  river  as  Fishing 
Creek;  and  the  st^K'kholders  of  this  Company 
shall  afterwards  accept  such  law  as  may  be  ob- 
tained, and  determine  lo  act  under  it:  or,  in  case 
a  law  should  be  passed  authorizing  the  con- 
struction of  a  railroad  from  any  point  on  the 
Ohio  River  above  the  mouih  of  the  Little  Ke- 
nawha  and  below  the  City  of  Wheeling,  with 
HUtbority  to  Intetsect  with  the  present  Baltimore 
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and  Ohio  Railroad ;  and  the  stockfaoldera  of  the 
Baltimore  and  Ohio  Railroad  Coropaay  idiall 
determine  to  accept  and  adopt  said  law,  or  shall 
become  the  proprietors  thereof,  and  prosecute 
their  road  according  to  its  proviRions.  tbra,  in 
either  of  the  said  cases,  the  Prexideot  ehall  be, 
and  Is  authorized  to  pay  to  the  a^^ent  or  aguita 
whom  he  may  employ  in  pursuance  of  ibta  reso- 
lution, the  mm  of  $50,000,  in  the  six  per  cent, 
bonds  of  this  CommDy.  At  their  par  vrIuc.  and 
to  be  made  payable  at  any  time  within  the 
period  of  dve  years.  Resolved,  That  it  shall  be 
expressly  stipulated  in  the  agreement  with  the 
sold  a^nt  or  agents  employra  pursuant  to  thn 
resolution,  and  as  a  cooaition  thereof,  ihatif  no 
such  law  as  aforesaid  shall  pass,  or  if  any  law 
that  may  be  passed  shall  not  be  accei^Ml.  or 
adopted,  or  used  by  the  stockholders,  the  said 
agents  shall  not  be  entitled  lo  receive  any  com- 
pensation whatever  for  the  service  they  may 
render  In  the  premises,  or  for  any  expense 
ihej  may  incur  la  obtainin^  such  law  or  oiber- 
wiae." 

And  also  the  following  resoIutloDof  Janoarv 

18Ui,  J847: 

'  'On  motion  it  was  unanimously  resolved,  that 
the  righl  of  Mr.  Marshall  to  the  compennaiicai 
under  the  existing  contract  shall  attach  uptn 
the  passage  of  a  law  at  the  present  session  of  the 
Legislature,  giving  the  right  of  way  to  Parbera- 
burg  or  to  Fishing  Creek,  either  lo  the  Bald- 
more  and  Ohio  RaiircHul  Company,  or  to  an  in- 
dependent company:  provided  thia  Compaoy 
'accept  the  one,  and  adopt  and  act  1*33 1 
under  the  other,  as  ctHitempIated  hf  tbe  coo- 
tract." 

And  also  a  letter  from  the  President  of  the 
Company,  of  February  Uth,  1847.  oonlainiu 
a  further  modification  of  tbe  tramsasexhilntea 
lo  the  following  extract: 

"  In  this  crisis,  if  after  the  utmost  exertkn 
nothing  bettercan  be  done,  if  it  were  practicable 
to  pass  Mr.  Hunter's  substitute  with  Fish  Credt 
instead  of  Fishing  Creek,  we  would  not  under- 
take to  prevent  the  passage  of  such  a  law.  We 
would  then  refer  the  whole  question  to  tbe 
stockholders;  and  I  am  autborized  to  say,  that 
everything  eke  faillDg,  if  such  a  law  aa  b  in- 
dicated pass,  and  the  stockholders  ado|A  It  and 
act  uuder  it  in  the  manner  contemplated  by  lbs 
contract,  your  compeusalion  shall  apply  to  that 
as  to  anv  other  aspect  of  tbe  case." 

Tbe  defendants  gave  notice  of  the  followii^ 
grounds  of  defense,  as  those  upon  which  thef 
intendvd  to  rely: 

"1,  Tlmt  the  agreement  sought  to  be  enforced 
by  tbe  plaintiff,  admitting  his  ability  to  make 
it  out  by  legal  proof  to  the  extent  of  lui.  pre- 
tensions, was  an  agreement  contrary  to  the 
policy  of  the  law,  and  which  cannot  be  mm- 
tained. 

2.  That,  admitting  the  said  agreement  to  be 
a  valid  one,  which  the  courta  would  eoforte, 
yet  the  plaintiff  Is  not  entitled  to  ivcover,  be- 
cause he  failed  to  accwnplUh  the  object  for 
which  it  was  entered  into. 

S.  That  the  law  of  Virginia,  which  was  ac- 
cepted by  the  defendants  after  it  had  been  mod- 
itled  by  the  waiver  of  the  City  of  Wheeling.  M 
mentioned  in  the  plaintiff's  notice,  was  not  ob- 
tained through  the  efforts  of  Ihe  [daintiff.  but 
against  bis  atrenuous  opposition,  and  furaUm 
him  no  ground  for  his  present  claim. 
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4.  "That  there  was  a  final  settlement  be- 
tween the  plaintiff  and  defendants,  after  the 
passage  of  the  Virginia  law  aforesaid,  which 
concludes  him  on  this  behalf." 

On  the  trial  the  plainti£f,  after  giving  in  evi- 
dence the  contract  as  above  stated,  produced 
various  letters  and  documents  tendine  to  show 
the  measures  pursued,  and  their  result — a  par- 
ticular recapitulation  of  these  facts  is  not  neces- 
sary, and  would  encumber  the  case.  A  very 
brief  outline  will  suffice  to  an  underetandiug  of 
the  points  to  be  considered. 

It  appears  that  the  defendants  were  desirous 
to  obtain,  from  the  Legislature  of  Virginia,  the 
grant  of  a  right  of  way  so  as  to  strike  the  Ohio 
River  as  low  down  as  possible  in  view  of  a  con- 
nection from  thence  towards  Cincinnati.  It  was 
the  interest  of  the  (Kwple  of  Wheeling  to  pre- 
vent, if  possible,  the  terminus  of  the  road  on 
the  Ohio  from  l>eing  anywhere  else  but  at  their 
City.  .  In  the  winter  of  1840-7  the  antagonist 
33ifi*}parUe8  came  into  'colliritni  ag^n  before 
the  Legislature  of  Virginia,  at  Richmond.  In 
this  contest  the  plaintiff  acted  as  general  agent 
of  the  defendants,  under  the  contract  in  ques- 
tion. The  bills  granting  the  desired  franchise 
to  the.  defendants  were  defeated  in  every  form 
propoBed  by  them,  and  a  sutistitute,  altered  and 
amended  tP  suit  the  interests  of  Wheeling,  was 
finally  passed  in  face  of  the  strenuous  opposition 
of  the  defendants. 

The  plaintiff  afterwards  admitted  his  defeat, 
and  want  of  succees  in  fulfilling  the  conditions 
of  his  contract.  He  at  the  same  time  demanded 
and  received  the  sum  of  $600  for  expenses  of 
agents,  &c.  But  as  Wheeling  and  defendants 
both  desired  the  extension  of  the  road  to  the 
Ohio,  they  finally  agreed  to  acompromise,  mod 
trying  the  operatloD  of  the  Act  under  which 
the  road  has  since  been  completed. 

The  defendants  then  offered  In  evidence,  in 
8up[>ort  of  their  defense,  on  the  ground  of  ille- 
gaiity  of  the  contract,  a  letter  from  the  plaintiff 
to  the  President  of  the  Board,  dated  17th  No- 
vember, 1846,  with  an  accompanying  document, 
in  whitdi  plaintiff  proposes  himself  as  agent, 
and  atates  his  terms;  and  the  course  he  advises 
to  be  pursued,  and  the  means  to  be  used  to  in- 
sure success;  and  also  a  letter  from  the  President 
in  answer  thereto,  stating  his  inability  to  act  on 
bis  individual  responsibility,  and  inviting  an 
interview;  together,  also,  with  a  letter  from  the 
same,  dated  12th  of  Decemtwr,  in  which  he  says: 
"  I  am  now  prepared  to  close  an  arrangement 
with  you  on  the  basis  of  your  communication  of 
the  17th  of  November." 

The  plaintiffs  objection  to  the  admission  of 
these  documents  in  evidence,  and  the  reception 
of  them,  form  the  subject  of  the  first  bill  of  ex- 
ceptions. 

In  order  to  judge  of  the  competency  and  rel- 
evancy of  these  documents  to  the  issue  in  the 
case,  it  will  be  necessair  to  give  a  brief  state- 
ment  of  some  portion  of  their  contents. 
■  The  letter  of  November  17th  commences  by 
referring  to  a  former  interview  and  a  promise 
to  submit  a  plan,  in  writing,  by  which  it  was 
supposed  the  much-desired  right  of  way  through 
Virginia  might  be  procured  from  the  Legisla- 
ture.  It  proposes  that  the  writer  should  be  ap- 
pointed, as  agent  of  the  Company,  to  manage 
*  *  the  deUcate  and  Important  trust."  It  stales 
tliat,  as  tlie  buriness  required  "  absolute  secre- 
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cy,"  he  could  not  safely  gwt  testimonials  as  to 
his  qualifications;  but  that  De  had  "considerable 
experience  as  a  lobby  member"  before  the  Leg- 
islature of  Virginia,  and  could  allege  "  an  os- 
tensible reason"  for  his  presence  in  Richmond, 
and  his  active  interference,  without  disclosing 
his  real  character  and  object. 

The  accompanying  document  explains  the 
cause  of  previous  failures,  and  shows  what 
remedy  or  counteracting  Influence  should  be 
^employed.  It  announces  that  "  log- r*333 
rolling"  was  the  principal  measure  used  to  de- 
feat them  before.  Tliat  It  has  grown  Into  a 
system;  that  however  "  skillful  and  nnncrupn- 
lous"  the  friends  of  defendants  may  have  been 
in  this  respect,  still  their  opponents' had  got  the 
advantage,  being  present  on  the  ground,  and 
"  using  out  door  influence."  That  it  was  nec- 
essary to  meet  their  opponents  with  their  own 
weapons.  That  the  mass  of  the  members  of 
the  Legislature  were  "  careless  and  good  nat- 
ured,"  and  "engaged  In  Idle  pleasures,"  capa- 
ble of  being  molded  like  wax"  by  the  "most 
pressing  influences."  That,  to  get  the  vote  of 
this  careless  mass,  "  efficient  means"  must  be 
adopted.  That  through  their  "  kind  and  social 
dispositions"  they  may  be  approached  and  in- 
fluenced to  do  anything  not  positively  wrong, 
"  where  they  can  act  without  fear  of  their  con- 
stituents." That  to  the  accomplishment  of  suc- 
cess it  was  necessary  to  have  "an  active,  inter- 
ested, and  well-organized  influence  about  the 
house."  That  these  agents  "  must  be  inspired 
with  an  earnest,  nay,  anxious  wish  foreuccess," 
"and  have  their  whole  reward  depending  on 
it."  Qive  them  nothing  if  they  fail — endow 
them  richly  if  they  succeed."  "  Stimulate 
them  to  active  partisanship  by  the  strong  lure 
of  high  profit." 

That,  iu  order  to  the  "  requisite  Bccrecy."the 
Company  should  know  but  one  agent,  and  be 
select  the  others;  that  the  cost  of  all  this  will 
"necessarily  be  great,"  as  the  result  con  be  ob- 
:  tained  '  *  only  by  offers  of  high  contingent  com- 
pensation ;"  ttiat  "  high  services  cannot  be  had 
at  a  tow  bid,"  and  that  he  would  not  be  willing 
to  undertake  the  business  unless  "  provided 
with  a  fund  of  at  least  $60,000." 

As  the  contract  was  made  "  on  the  basis  of 
this  communication,"  there  can  be  no  doubt  as 
to  its  legal  competence  as  evidence  to  show  the 
nature  and  object  of  the  agreement.  As  parts 
of  one  and  the  same  transaction,  they  may  be 
considered  as  incorporated  in  the  contract  de- 
clared on.  The  testimony  is  therefore  compe- 
tent.   Is  it  relevant? 

As  the  first  three  propositions,  contained  in 
the  charge  of  the  court,  iiave  reference  to  the 
question  of  the  relevancy  of  this  matter  to  the 
issues,  they  m^  well  bo  considered  together. 

They  are  as  follows: 

"1.  If  at  the  time  the  special  contract  was 
mode,  upon  which  this  suit  is  brought,  it  was 
understood  between  the  parties  that  uie  services 
of  the  plaintiff  were  to  be  of  the  character  and 
description  set  forth  in  bis  letter  to  the  Presi- 
dentof  the  Railroad  Company.dated  November 
17th,  1846,  and  the  paper  therein  inclosed,  and 
that,  in  consideration  of  the  contingent  com- 
pensation mentioned  in  the  contract,  he  was  to 
use  the  means  and  influences  proposed  in  bis 
letter  and  the  accompanying  paper,  *for  [*3S4 
the  purpose  M  obtaining  tlie  passage  of  the  law 
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menlioned  in  the  agreemeDt,  the  contract  is 
against  the  policy  of  the  law,  and  no  action  can 
be  inaiotained. 

2.  "  If  there  was  no  agreement  between  the 
parties  that  the  services  in  the  plaintiff  should 
be  of  the  character  and  description  meotlooed 
in  liis  letter  and  commuDication  referred  to  io 
the  preceding  instruction,  yet  the  contract  is 
against  Ibe  policy  of  the  law,  and  void,  if,  at  the 
time  it  was  made,  the  parties  agreed  to  conceal 
from  the  members  of  the  I^slatnre  of  Vimn- 
ia  the  fact  that  the  plaintiff  was  employed  by 
the  defendant,  as  its  agent,  to  advocate  the  pas- 
sage of  the  law  it  desired  to  obtain,  and  was  to 
receive  a  compensation,  in  mooc^,  for  his  serv- 
ices, in  case  the  law  was  passed  by  the  Legisla- 
ture at  the  session  referred  to  in  the  agreement.'' 

8.  "And  if  there  was  no  actual  agreement  to 
practice  such  concealment,  yet  he  is  not  entitled 
to  recover  if  he  did  conceal  from  the  members 
of  the  Legislature,  when  advocating  the  pas- 
sage of  the  law,  that  he  was  acting  as  agent  for 
the  defendant,  and  was  to  receive  a  compensa- 
tion, in  money,  in  case  the  law  passed." 

It  is  an  undoubted  principle  of  the  common 
law.  that  it  will  nut  lend  its  aid  to  enforce  a 
contract  to  do  an  act  that  is  illegal;  or  which  is 
inconsistent  with  sound  morals  or  public  policy ; 
or  which  tends  to  corrupt  or  contaminate,  by 
improper  influences,  the  integrity  of  our  social 
or  political  insttiutiona.  Hence  all  contracts  to 
evade  the  revenue  laws  are  void.  Persona  en- 
tering into  the  marriage  relation  should  be  free 
from  extraneous  or  deceptive  iufluences;  hence 
the  law  avoids  all  contracts  to  pay  money  for 
OTOcuring  a  marriage.  It  ia  the  Interest  of  the 
state  that  all  places  of  public  trust  should  be 
filled  by  men  of  capacity  and  integrity,  and  that 
the  appointing  power  should  be  uiielded  from 
influences  which  may  prevent  the  bestselection ; 
hence  the  law  annuls  every  contract  tor  procur- 
ing the  appointment  or  election  of  any  person 
to  au  office.  The  pardoning  power,  committed 
to  the  executive,  should  be  exercised  as  free 
from  any  improper  bias  or  influence  as  the  trial 
of  the  convict  before  the  court;  consequently, 
the  law  will  not  enforce  a  contract  to  pay  money 
for  soliciting  petitions  or  using  Influence  to  ob- 
tain a  pardon.  Legislators  should  act  from 
high  considerations  of  public  duty.  Public  pol- 
icy and  sound  morality  do  therefore  imperative- 
ly require  that  courts  should  put  the  stamp  of 
tneir  disapprobation  on  every  act,  and  pro- 
nounce void  every  contract  the  ultimate  or 
probable  tendency  of  which  would  be  to  sully 
the  purity  or  mislead  the  Judgments  of  those  to 
whom  the  high  trust  of  legislation  is  confided. 

All  persons  whose  interests  may  io  any  way 
335*J  be  affected  by  *any  public  or  private 
act  of  the  Legislature,  have  an  undoubted  rig^t 
to  urge  their  claims  and  arguments,  either  ta 
person  or  by  counsel  professing  to  act  for  them, 
before  legislative  committees,  as  well  as  in 
courts  of  justice.  But  where  persons  act  as 
counsel  or  agents,  or  in  any  representative  ca- 
pacitv,  it  is  due  to  those  before  whom  they 
plead  or  solicit,  that  they  should  honestly  ap- 
pear Id  their  true  diaracters,  so  that  their  areii- 
ments  and  representaUons,  open  and  candidly 
made,  may  receive  their  just  weight  and  con- 
sideration. A  hired  advocate  or  a^nt.  assum- 
ing to  act  in  a  different  character,  is  practicing 
dwelt  on  the  Legislature.  Advice  or  iofonna' 


tion  flowing  from  the  unbiased  judgment  of 
disinterested  persons,  will  naturally  be  reed  red 
with  more  confidence  and  less  scrupulously  ex- 
amined than  where  the  rao(mim«kdMions  m 
known  ttf  be  the  result  of  peeoDtary  interest, 
or  the  arguments  prompted  and  pressed  by 
hope  of  a  large  contingent  reward,  and  Ibie 
agent  "  stimulated  to  active  partisanship  by  the 
strong  lure  of  high  proflt."  Any  atlunpts  to 
deceive  persons  intrusted  with  the  hi^  fune- 
Uons  of  legislation,  by  secret  combinatiODS,  or 
to  create  or  bring  into  operaUim  undue  liUHa- 
ences  of  any  kind,  have  all  the  injurious  effects 
of  a  direct  fraud  on  the  public. 

Legislators  should  act  with  a  single  eye  to 
the  true  interest  of  the  whole  people,  and  coorts 
of  justice  can  ^ve  no  countenance  to  the  useof 
means  wiuch  may  subject  them  to  be  misled  by 
the  pertinacious  importunity  and  indirect  influ- 
ences of  intere^ed  and  unscrupulona  agents  or 
solicitors. 

Influences  secretly  urged  under  false  and 
covert  pretenses  must  necessarily  operate  dele- 
teriously  on  legislative  action,  whether  it  be 
employed  to  obtain  the  passage  of  private  or 
public  acts.  Bribes,  in  the  shape  of  hiKh  coa- 
tingent  compensation,  must  necessarily  lead  to 
the  use  of  improper  means  and  the  exercise  of 
undue  influence.  Their  necessary  oonsequencc 
is  the  demoralization  of  the  agent  who  cov- 
enants for  them;  he  is  soon  brought  to  believe 
that  any  means  which  will  produce  so  beoeficiil 
a  result  to  himself  are  "  proper  means:"  sod 
that  a  share  of  these  profits  may  have  the  same 
effect  of  quickening  tJie  perceptions  and  warn- 
ing the  zeal  of  influential  or  "  careless  "  ineBi- 
hers  fai  favor  of  his  bill.  The  use  of  sodi 
means  and  such  agents  will  have  the  effect  to 
subject  the  state  governments  to  the  comldned 
capital  of  wealthy  corporations,  and  produce 
universal  corrupUos,  commencing  with  the 
representative  and  ending  with  the  elector. 
Speculators  io  legislation,  public  and  private, 
a  compact  corps  of  venal  solicitoiB,  v^idtDg 
their  secret  influences,  will  infest  tin  c^ittiu 
of  the  Union  and  of  every  State,  till  corrup- 
tion shall  become  the  normal  conditkm  <tf  toe 
body  potitic,  and  it  will  be  said  of  ua  as  of 
Rome — "omne  Boma  tenate." 

*Tbat  the  consequences  we  deprecate  [*336 
are  not  merely  visionary,  the  Act  of  CongraM 
of  1863,  ch.  81,  "to  prevent  frauds  upon  the 
Treasury  of  the  United  tttates."  may  be  tited  as 
legiti  mate  evidence.  This  Act  annuls  all  cbam- 
pertous  contracts  with  a^nts  of  privateclaims. 

2d.  It  forbids  all  officers  of  the  United 
Stales  to  be  engaged  as  agents  or  attorneys  tor 
prosecuting  claims  or  from  receiving  any  gr« 
tuity  or  interest  in  them  in  consideration  ot 
havmg  aided  or  assisted  in  the  prosecatioo  <d 
them,  under  penalty  of  fine  and  ImpiisoamMBi 
in  the  penitentiary. 

8d.  It  forbids  members  of  Congress,  under  s 
like  penalty,  from  acting  as  agents  for  any 
claim  in  consideration  of  pay  or  compensatioo, 
or  from  accepting  any  gratuity  for  the  same. 

4th.  It  subjects  any  person  who  shall  at- 
tempt to  bribe  a  member  of  CoBgress  to  pan- 
ishment  in  the  penitentiaiy,  and  the  party  ac- 
cepting the  bribe  to  the  forfeiture  of  his  office^ 

If  severity  of  legislation  be  any  evidence  ctf 
the  practice  of  the  offenses  prohibited,  it  mast 
be  the  du^  of  courta  to  take  a  firm  stand,  and 
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disconnteDance,  as  ag^nst  the  policy  of  the 
law,  any  and  eveir  contract  which  may  tend 
lojntroduce  the  onenses  probibiled. 

Nor  are  these  principles  now  adranced  for 
the  firsts  time.  Whenever  umilar  cases  hare 
been  brought  to  the  notice  of  courts  tbey  have 
received  the  same  decision. 

Without  examining  them  particularly,  we 
would  refer  to  the  cases  of  FaUer  v.  Dame,  18 
Pick.,  470;  SateJUldv.  GiMen,  7  Watts,  153; 
CUppinger  v.  Enough,  5  W.  &  S.,  815;  Wood 
V.  McCan,  6  Dana,  866:  and  Hunt  v.  Tett,  8 
Ala.,  719;  The  OmmonweaUh  v.  Cattaghan,  2 
V.  Cas.,  480. 

The  sum  of  these  cases  is,  lat.  That  all  cod- 
tracts  for  a  contingent  compensation  for  obtain- 
injc  I^slation,  or  to  use  peFSODal  or  any  secret 
or  dnlBter  influence  on  legislators,  is  void  by 
the  policy  of  the  law. 

2a.  Secrecy,  as  to  the  character  under  which 
the  agent  or  solicitor  acts,  tends  to  deception, 
and  ia  immoral  and  fraudulent;  and  where  the 
agent  contracts  to  use  secret  influences,  or  vol- 
untarily, without  contract  with  his  principal, 
uses  such  means,  he  cannot  have  the  assistance 
oi  a  court  to  recover  compensation. 

8d.  That  what,  in  the  technical  vocabulary 
of  politicians  is  tenned  "  log-rolling,"  is  a  mis- 
demeanor at  common  law,  punishable  by  in- 
dictment. 

It  follows,  as  a  consequence,  ttiat  the  docu- 
ments given  in  evidence  under  the  first  bill  of 
exceptions  were  relevant  to  the  tesue;  and  that 
the  court  below  very  properly  gave  the  instotic- 
tions  under  consideration. 
337*]  *We  DOW  come  to  the  last  three  ex- 
ceptions to  the  instructions  of  the  court,  which 
were  as  follows:  . 

"4.  But  if  the  contract  was  made  upon  a 
valid  and  legal  condderatlm,  the  contingency 
has  not.  happened  upon  which  the  sum  ot 
$50,000  was  to  be  paid  to  the  plaintiff— the  law 
passed  by  the  I^egislature  of  Virginia  being 
different,  in  material  respects,  from  the  one 
proposed  to  be  obtained  by  the  defendant  by 
the  agreement  of  February  Uth,  1847;  and  the 
passage  of  which,  by  the  terms  of  that  con- 
tract, was  made  a  condition  precedent  to  the 
payment  of  the  money. 

5.  The  subsequent  acceptance  of  the  law  as 
mssed.  under  the  agreement  with  the  City  of 
Wheeling,  stated  in  the  evidence,  was  not  a 
waiver  of  the  condition,  and  does  not  entitle 
the  plaintiff  to  recover  in  an  acUon  on  the 
special  contract. 

6.  There  is  no  evidence  that  the  plaintiff  ren- 
dered any  sNvices,  or  was  employed  to  render 
any,  under  any  contract,  express  or  implied, 
except  the  special  contract  stated  in  bis  declara- 
tion ;  and  as  no  money  is  due  to  him,  under 
that  contract,  he  cannot  recover  upon  tfauB  count 
of  quantum  meruit." 

We  do  not  think  it  necessary,  in  order  to  jus- 
tify these  instructions  of  the  court  below,  or  to 
vindicate  our  affirmance  of  them,  to  enter  into 
a  long  and  perplexed  history  of  the  various 
schemes  of  legislative  action,  and  their  results, 
as  exhibited  by  the  testimony  in  the  case.  It 
would  require  a  map  of  the  country,  and  tedi- 
ous and  prolix  explanations.  Suffice  it  to  say, 
that  after  a  careful  examination  of  the  admit- 
ted facts  of  the  case,  we  are  fully  satined  of 
the  correctness  of  the  instracUons. 

HOWABD  16. 


1.  Because  the  plaintiff,  by  his  own  showinff, 
had  not  performed  the  conditions  which  enti- 
tled him  to  demand  this  stipulated  compensa- 
tion. 

2.  The  Act  of  Assembly  which  was  passed, 
and  afterwards  used  by  defendant  for  want  of 
better,  was  obtained  oy  the  opponents  of  de- 
fendants, and  in  spite  of  the  opposition  of 
plaintiff;  and  the  fact  that  the  Company  were 
compelled  to  accept  the  Act  under  modifica- 
tions, by  compromise  with  their  opponents, 
would  not  entitle  plaintiff  to  his  stipulated  re- 
ward, 

8.  By  the  ^ipulatioos  of  his  contract  he  is 
estopped  from  claiming  under  a  quantum 
meruit,  as  his  whole  compensation  dep^ded  on 
success  In  obtaining  certain  spedfled  legisla- 
tion, which  he  acknowledged  he  had  failed  to 
achieve. 

The  judgment  <^  the  OirmU  Court  i$  ther^ore 
affirmed,  with  ecett. 


Mr.  Justice  Catron  said  that  be  concurred 
with  bis  brother,  *Mr.  Justice  Camp-  [*338 
bell,  in  the  opinion  which  he  was  about  to  pro- 
nounce, and  had  authorized  him  so  to  state. 
But  inasmuch  as  reference  had  been  made  in 
the  opinion  of  the  court,  which  had  just  been 
delivered,  to  an  opinion  which  he  himself  had 
given  in  the  case  of  Rundie  v.  The  Delaware 
and  Jtaritan  Canal  Company,  14  How.,  80,  he 
felt  it  to  be  a  duty  to  himself  to  remark,  that 
lie  had  at  all  times  denied  that  a  corporation 
is  a  citizen  within  the  sense  of  the  Constitu- 
tion, and  so  be  had  declared  in  the  opinion  just 
referred  to.  He  had  there  stated  the  necessity 
of  the  existence  of  Jurisdiction  in  the  federal 
courts  as  against  corporations,  but  held  that 
citizenship  of  the  president  and  directors  must 
be  averred  to  be  of  a  different  state  from  the 
other  party  to  the  suit;  without  which  aver- 
ment this  court  could  not  proceed,  according ' 
to  the  settled  practice  of  fifty  years  standing. 
Letaon't  case  (which  Is  the  foundation  of  the 
new  doctrine)  contained  the  necessary  averment 
within  the  settled  practice,  and  consequently 
it  was  not  necessary  to  give  a  separate  opinion 
in  that  case. 

He  remarked,  further,  that  according  to  the 
assumption  that  a  corporation  was  a  citizen  of 
the  state  where  it  was  incorporated,  a  company 
having  a  charter  for  a  railroad  in  two  states 
(and  there  were  many  suclO  might  sue  dtizeiu 
of  the  state  and  place  where  the  preudent  and 
directors  resided,  averring  that  the  company 
was  a  citizen  of  the  other  state,  and  vice  versa. 
In  such  case  the  corporation  could  sue  in  every 
federal  court  in  the  Union. 

3fr.  Juttiu  Daniel  : 

From  the  opinion  just  delivered  I  must  de- 
clare my  dit^nt.  In  the  settlement  of  the 
discreditable  controversy  between  the  parties 
to  this  cause,  I  take  no  part.  If  I  did,  I  should 
prot)ably  say  that  it  Is  a  case  without  merits, 
either  in  the  plaintiff  or  in  the  defendnnls,  and 
that  in  such  a  case  they  should  be  dismissed  by 
courts  of  justice  to  settle  their  dispute  by  some 
standard  which  is  cognate  to  tiie  transaction  in 
which  they  have  been  engaged. 
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My  pnrtfcipatlon  Id  this  case  has  reference  to 
A  fur  nifTcrent  and  more  important  inirredieot 
Involved  in  the  opinion  just  annoiincetT,  name- 
ly: the  power  of  this  court  to  adjudicate  this 
cause  cunsislentty  with  a  just  obedience  to 
that  autborily  from  which,  and  from  which 
alone,  their  being  and  their  every  power  are 
derived. 

Having  in  former  inatances.  and  particularly 
In  the  case  of  Rundle  v.  Tfie  Delaieare  and 
Raritan  Canal  Company,  endeavored  lo  expose 
the  ulter  want  of  Jurisdiction  in  the  courts  of 
the  United  States  over  causes  in  which  corpora- 
330*J  tions  shall  be  parties  «ritber  as  plaint- 
iGfa  or  defendants.  I  hold  it  to  be  unnecessary 
in  this  place  to  repeat  or  enlarge  upon  the 
positions  maintained  in  the  case  above  men- 
tioned, as  they  are  presented  in  14  How.,  9.V 
Indeed,  from  any  real  necessity  for  enforcing 
the  general  fundamental  proposition  contended 
for  by  me  in  the  case  of  RuneUe  v  The  Dda- 
ware  and  Bar&aa  Canal  Companjf,  namely: 
that  under  the  second  section  of  the  third  arti- 
cle of  the  Constitution,  citizens  only,  that  is  to 
say  men,  material,  social,  moral,  sentient  beings, 
must  be  parties,  in  order  to  give  jurisdiction  to 
the  federal  courts.  I  am  wholly  relieved  by  the 
virtual,  obvious,  and  inevitable  coDcesnons, 
compriaed  in  the  attempt  now  essayed,  tocqny 
the  provision  of  tlie  Constitution  beyond  either 
its  poilological,  technical,  political  orvulgar ac- 
ceptation. For  in  no  one  step  in  the  progress 
of  this  attempt,  is  it  denied  that  a  corix)ratioo 
is  not  and  cannot  be  a  citizen,  nor  that  a  citi- 
zen does  not  mean  a  corporation,  nor  that  the 
OBSL-rllon  of  a  power  by  an  individual  outside 
of  the  corporation,  and  interfering  with  and 
controlling  its  organization  and  functioos 
(whatever  might  be  the  degree  of  interest  owned 
by  that  individual  In  the  corporation),  would  be 
incompatible  with  the  existence  of  the  corpo- 
rate body  itself.  Nothing  of  this  kind  is  at- 
tempted. But  an  effort  is  made  lo  escape  from 
the  effect  of  these  concessions,  by  assumptions 
which  leave  them  in  all  Jhelr  force,  and  show 
that  such  concesdons  and  assumptions  cannot 
exut  in  harmony  with  each  other. 

Thus  it  has  been  insisted  that  a  corporation, 
created  by  a  state,  can  have  no  being  or  facul- 
ties beyond  the  limits  of  that  state ;  and  if  its 
president  and  officers  reside  within  that  state, 
such  a  conjuncture  will  meet  and  satisfy  the 
predicament  laid  down  by  the  Constitution. 

The  want  of  integrity,  in  this  argameat,  is 
exposed  by  the  following  questions: 

1.  Does  the  restriction  of  the  corporate  body 
within  particular  geographical  limits,  or  the 
residence  of  its  otflcers  within  those  limits, 
render  it  less  a  corporation,  or  alter  its  nature 
and  legal  character  in  any  degree? 

3.  Does  the  restriction  of  the  corporate  fac- 
ulties  within  given  bounds  necessarily,  or  by 
any  reasonable  presumption,  imply  that  the  in- 
terest of  its  stockholders,  either  in  its  property 
or  its  acts,  is  confined  to  the  same  limits?  If 
it  does,  then  a  change  of  residence  by  officers, 
ngenls  or  stockholders,  or  a  transfer  of  a  por- 
tion of  the  interests  of  the  latter,  would  destroy 
the  qualification  of  citizenship  deluding  upon 
locanty.  If  it  would  not  have  this  effect,  Uien 
this  anomalous  dtizen  may  poesesB  the  rights 
of  both  plidntiff  and  defendant;  nay,  by  a  sort 
of  plural  being  or  ubiquity,  may  be  a  (utizen  of 
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every  State  in  the  Unlon,  *may  even  be  [•340 
a  state  and  a  citizen  ot  the  same  slate  at  the 

same  time. 

Again  it  has  been  said,  that  the  Constilutioti 
has  reference  merely  to  the  interesla  of  those 
who  may  have  access  to  the  federal  courts;  sod 
that  provided  those  interests  can  be  traced,  at 

f (resumed  to  have  existence  in  persons  residing 
a  different  stales,  it  cannot  t>e  required  that 
those  by  whom  sdch  interests  are  legally  held 
and  controlled,  or  represented,  should  be  al- 
leged or  proved  lo  be  citizens,  or  should  appear 
in  that  <^aracter  as  parties  npcm  Ibe  reraid. 
In  reply  to  this  proposition  It  mav  be  asked, 
upon  what  principle  anyone  can  Be  admitted 
into  a  court  of  justice  apart  from  the  interest 
ho  may  possess  In  the  matter  in  controvei^: 
and  whether  it  is  not  that  Interest  alone  and 
the  position  ho  holds  in  relation  thereto,  which 
can  give  him  access  to  anv  courtT  But,  again: 
the  language  of  the  Consutution  refere  express- 
ly and  conclusively  to  the  dvil  or  politksl 
character  of  the  party  litigant,  and  coostitatefi 
that  character  the  test  Of  Els  capacity  to  sue  or 
be  sued  in  the  courts  of  the  United  Slates. 

In  strict  accorddnce  with  this  doctrine  has 
been  the  Interpretation  of  the  Constitution  from 
the  early,  and  what  may  in  some  smse  be 
called  the  ootemporaoeous  InlwpreUiUon  of 
lhat  instrument,  an  intopretation  handed  down 
in  an  unbroken  series  of  deckions,  until  croeaed 
and  disturbed  by  the  anomalous  ruling  in  the 
case  of  LeUon  v.  The  LouutfOle  Railroad  Com- 
panjf. 

Beginning  with  the  case  of  Bingham  v. 
Cabot,  in  the  8d  of  Dallas,  883,  and  numing 
through  the  cases  of  Turner  v.  The  Bank  ^ 
North  Amerka.  A  Dall.,  tt;  TVnwr'f  Adm'r  Bn- 
nUff,  lb.,  7;  Maeaman  v.  H^ginmm,  2b.,  li; 
Ahercrombie  v.  Dupuie,  1  Cranch,  848:  Wood  t. 
Wagnon,  2  lb..  I;  Capron  v.  Van  Noorden.  t 
lb.,  128;  Stravibr^e  v.  Cvrti*,  8  76.,  267;  The 
Bank  of  the  United  State*  v.  Dewaux,  6  lb. ,  61 ; 
Hodgion  v.  Bow)erbank,hlb.,906;  The  Corpom- 
Hon  of  New  Orleanny.  Winter,  1  Wheat..  91: 
l^Uhan  V.  The  Fuiton  Steamboai  Oompamg.  < 
Wheat.,  450,  the  doctrine  is  ruled  and  idlcra- 
ted,  that  in  order  to  maintain  an  actloD  tai  the 
courts  of  the  United  States,  under  the  clause  in 
question,  not  only  must  the  parties  be  citizew 
of  different  states,  but  lhat  this  character  must 
be  averred  explicitly,  and  must  appear  upni 
the  record,  and  cannot  be  inferred  from  r»i- 
dence  or  locality,  however  expressly  ataied.  and 
that  the  failure  to  make  the  required  STenneBi 
will  be  fatal  to  the  jurisdiction  of  a  fcdcnl 
court,  either  original  or  appellate;  and  is  oot 
cured  by  the  want  of  a  plea  or  of  a  formal  ex- 
ception in  any  other  form.  But  the  decifritia« 
have  not  stopped  at  this  point;  they  have  niM 
that  to  come  within  the  meaning  of  the  Ooaiii 
tution,  the  cause  of  action  *must  bave  [*341 
existed  a6  origine  between  citizens  of  diffemt 
states,  and  that  the  article  in  question  cannot 
be  evaded  by  a  transfer  of  rights  which,  bj 
their  primitive  and  intrinsic  character,  wen 
not  cognizable  in  the  courts  of  the  Uniteil 
Slates  as  between  citizen^  of  different  stales 
(See  Turner  v.  The  AsnJb  <tf  North  Amenta 
already  cited,  and  the  casus  ta  MonUUet  t.  Jf«r- 
ray.  4  Cranch,  40;  and  Oibeon  v.  Chm.  18  Pet- 
Si  5. )  It  is  remarkable  to  pnxwive  how  perfeci- 
ly  the  cue  of  Tumtr  v.  1^  Bamk  if  Sorlk 
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America  covers  that  now  under  cooslderation, 
and  how  stroogly  and  emphatically  it  rebukes 
the  effort  to  claim  by  indirect  and  violent  con- 
struction, powers  for  the  federal  courts  which 
not  only  have  never  been  delegated  to  them, nor 
implied  by  the  silence  of  the  Constitution,  but 
stin  more  powers  assumed  io  defiance  of  its  ex- 
press inhibition.  In  the  case  lost  mentioned, 
the  plaintiffs  were  well  deecrlbed  as  dlixens  of 
PeaDsylvanla.  subig  Turner  and  others,  who 
were  properly  described  as  citizens  of  North 
Carolina,  upon  a  promissory  note  made  by  the 
defendants,  and  payable  to  Biddle  &  Company, 
and  which,  by  assignment,  became  the  proper- 
ty of  the  plaintiffs.  Biddle  &  Co,  were  not 
otherwise  described  than  as  ' '  using  trade  and 
partnership"  at  Philadelphia  or  North  Caro- 
lina. Upon  an  exception  upon  argument, 
taken  for  the  first  time  m  this  court,  Ellsworth, 
C'hitf  Justice,  pronounced  its  decision  in  these 
worda:  "A  circuit  court  is  one  of  limited 
jurisdiction,  and  has  cognizance  not  of  causes 
generally,  but  only  of  a  few  specially  circum- 
stanced, amounting  to  a  small  proportion  of 
the  cases  which  an  unlimited  jurisdiction  would 
embrace.  And  the  fair  presumption  is  (not  as 
with  regard  to  a  court  of  general  Jurisdiction, 
that  a  cause  is  within  its  jurisdiction  unless  the 
contrary  appears,  but  rather),  that  a  cause  is 
without  its  jurisdiction  till  the  contrary  ap- 
pears. 

This  renders  it  necessary,  inasmuch  as  the 
proceedings  of  no  court  con  bo  valid  farther 
than  its  jurlsdIcUon  appears  or  can  be  presumed, 
to  set  forth  upon  the  record  of  a  circuit  court, 
the  facts  or  circumstances  which  give  it  juris- 
diction, either  expressly,  or  In  such  manner  as 
to  render  them  certain  by  legal  intendment. 
Amongst  those  circumstances  it  Is  netsessary, 
where  the  defendant  appears  to  be  a  t^tizen 
of  one  state,  to  show  that  the  plaintiff  is  a 
citizen  of  some  other  state,  or  an  ^len;  or  if, 
as  in  the  present  case,  the  suit  be  upon  a  prom- 
isaoiy  note  b^  an  assignee,  to  show  that  the 
original  promisee  Is  so,  for  by  a  special  provision 
of  the  statute  it  is  his  description  as  well  as  that 
of  the  assignee,  which  effectuates  the  Jurisdic- 
tion :  but  lure  the  description  given  of  the  prom- 
isee only  is, that  he  used  to  trade  at  Philadelphia 
or  North  Carolina;  which,  taking  either  place 
for  that  where  he  used  to  trade,  contalna  no 
342*]  averment  that  *he  was  a  citizen  of  a 
state  other  than  that  of  North  Carolina,  or  an 
alien,  nor  anything  which  by  legal  intendment 
can  amount  to  such  an  averment."  Let  it  be 
remembered,  that  the  statute  alluded  to  by  Chi^ 
Juetiee  Ellsworth  is  nothing  more  oor  leas  than 
an  assertion  in  terms  of  the  second  section  of 
the  third  article  of  the  Constitution;  and  it  may 
then  be  a^ked,  what  becomes  of  this  awkward 
attempt  to  force  upon  both  the  Constitution 
and  stature  a  construction  which  the  just  mean- 
ing of  both  absolutely  repels?  Everyone  must 
be  sensible  that  the  seat  uf  u  man's  business,  of 
his  daily  pursuits  and  occupations,  must  prob 
ably,  if  not  necessarily,  be  the  place  of  his  resi- 
dence; yet  h«re  we  find  it  cxpresslv  ruled,  that 
auch  a  commorancy  by  no  just  legal  intendment 
any  more  than  by  express  language,  constitutes 
him  a  citizen  of  that  coronmuit^  or  state  in  which 
be  ma^  happen  to  be  then  residing  or  transact- 
iug  his  buiiiuess.  Moreover,  it  »  familiar  to 
tivery  lawyer  or  other  person  convenaul  with 
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history,  that  during  the  periods  of  greatest  Jeal- 
ousy (uid  strictness  of  the  English  polity,  aliens 
were  permitted,  for  the  convenience  and  ad- 
vancement of  commerce,  to  reside  within  the 
realm  and  to  rent  and  occupy  real  property; 
but  it  never  was  pretended  that  such  permis- 
sion or  residence  clothed  them  with  the  charac- 
ter or  with  a  ^ngle  right  pertaining  to  a  firitish 
subject. 

Nor  has  the  doctrine  ridcd  by  the  cases  just 
cited  been  applied  to  proceedings  at  law  alone, 
in  which  a  peculiar  strictness  or  an  adherence 
to  what  may  seem  to  partake  of  form,  is  adhered 
to.  The  overruling  authority  of  the  Constitu- 
tion has  been  regaraed  by  this  court  as  equally 
extending  itself  to  equitable  as  to  legal  rights 
and  prooeedtngs  in  the  courts  of  the  United 
States.  Thus  in  the  case  of  Couru  v.  Stead,  io 
4  Dall.,  23.  That  was  a  suit  iu  equity  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Georgia,  in  which  it  was  deemed  neces- 
sary to  make  a  new  party  by  a  supplemental 
bill.  This  last  bill  recited  the  original  bill,  and 
all  the  orders  which  had  been  made  in  the 
cause,  but  omitted  to  allege  the  clUzenship  of 
the  newly  made  defendant.  In  this  cose,  when 
brought  here  by  appeal  from  the  court  below, 
this  court  say,  in  reference  to  the  omission  to 
av|fr  the  citizenship  of  the  new  party,  "it  is 
unnecessary  to  form  or  to  deliver  any  opioioa 
upon  the  merits  of  this  cause;  let  the  decree  of 
the  Circuit  Court  be  reversed."  The  case  of 
Jackatm  v.  Alston,  in  8  Pet,  148,  is  still  more  in 
point.  Thisalsowasasuilinequlty.  Thecaption 
of  the  bill  was  in  these  words:  "  Tlwmas  Jack- 
son and  others,  citizens  of  the  State  of  Virginia, 
V.  77ie  Ben.  W^am  E.  Ashlon,  a  citizen  of 
jpennsjfltiania."  What  said  this  court  by  its 
organ,  Uarshall,  Chi^  Justice,  upon  this  stale 
ofthecaset  "The  title  or  caption  *of  [*34S 
the  bill  is  no  part  of  the  bill,  and  does  not  re- 
move the  ob^tion  of  the  defects  in  the  plead- 
ings. The  bill  and  proceeding  should  state  ihe 
citizenship  of  the  parlies  to  ^ve  the  court  ju- 
risdiction." In  these  last  decisions  must  be  per- 
ceived the  most  emphatic  refutation  of  this 
newly  assumed  version  of  the  Constitution, 
which  affirms  that,  although  by  the  languaj^e 
of  that  instrument  citizenship  and  ndlhcr  resi- 
dence nor  property,  but  citizenship,  the  civil 
and  political  relation  or  ttatiu  independently  of 
either,  is  explicitly  demanded,  yet  this  requisi- 
tion is  fully  satisfied  by  the  presumption  of  a 
beneficiary  interest  in  property  apart  either 
from  possession  or  right  of  possession  or  from 
any  legal  estate  or  title  makes  the  interest  thus 
Infenred  equiviUent  with  citizenship  of  the  per- 
son to  whom  interest  is  thus  strangely  imputed. 
Perhaps  the  most  singular  circumstance  attend- 
ing the  interpolation  of  this  new  doctrine  is 
the  effort  mode  to  sdstain  it  upon  the  rule  stare 
decisis.  After  the  numerous  and  direct  authori- 
ties before  citerl,  showing  the  inapplicability  to 
this  case  of  this  rule,  it  would  have  been  thought 
a  priori  that  the  very  last  aid  to  be  Invoked  in  its 
support,  would  be  the  maxim  deefyis.  For 
this  new  class  of  citizen  corporations,  incongru- 
ous as  it  must  appear  to  every  legal  definition 
or  conception,  is  not  less  incongruous  nor  less 
novel  to  the  relation  claimed  for  it,  or  rather  for 
its  tola!  want  of  relation  to  the  settled  adjudi- 
cations of  this  court.  It  is  strictly  a  new  crea- 
tion, an  alien  and  an  intruder,  and  is  at  war 
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with  almoflt  all  that  has  gone  before  it;  and  can 
trace  its  being  no  farther  back  than  the  case  of 

L^aon  T.  Ike  LouiaviUe  Railroad  Com^ny. 

The  principle  ttare  dedsU.  adopted  the 
courts  in  order  to  give  stability  to  pnvate  nghts, 
and  to  prevent  the  mischiefs  iocident  to  muta- 
tions for  iight  and  insufficient  causes,  is  doub^ 
less  a  wholesome  rule  of  decidoD  when  derived 
from  legitimate  and  competent  authority,  and 
when  limited  to  the  necessity  which  shall  have 
demanded  its  application ;  but,  like  every  other 
rule,  must  Ik  fruitful  of  ill  when  it  shatl  be 
wrested  to  the  suppres^on  of  reason  or  duty, 
or  to  the  arbitrary  maintenance  of  injustice,  of 
palpable  error,  or  of  absurdity.  Such  an  ap- 
plication of  this  rule  must  be  necxssarily  to 
rivet  upon  justice,  upon  social  improvement 
and  happiness,  the  fetters  of  ignorance,  of 
wrong  and  usurpation.  It  fs  a  rule  which, 
whenever  applied,  should  be  derived  from  a 
sound  discretion,  a  discretion  having  its  origin 
in  the  regular  and  legitimate  powers  of  those 
who  assert  it.  It  can  never  be  appealed  to  in 
derogation  or  for  the  destruction  of  the  supreme 
authority,  of  that  authority  which  created  and 
which  holds  in  subordination  the  agents  whoso 
functions  it  has  defined,  and  iwunded  by  clear 
344*]  and  plainly  marked  limits.  *Whcnever 
the  Constitution  commands,  discretion  termi- 
nates. Considerations  of  policy  or  convenience, 
if  ever  appealed  to,  I  had  almost  said  if  ever 
imagined  in  derogation  of  its  mandate,  become 
on  offense.  Beyond  the  Constitution  or  the 
powers  it  invests,  every  act  must  be  a  violation 
of  duty,  as  usurpation. 

There  cannot  be  a  more  striking  example 
than  is  instanced  by  the  case  before  us,  of  the 
mischiefs  that  must  follow  from  disregarding 
the  language,  the  plain  words,  or  what  may  be 
termed  the  body,  the  e&rpus  of  the  Constitu- 
tion, to  ramble  in  pursuit  of  some  iffnis  fatuua 
at  construction  or  implication,  called  its  spirit 
or  its  intention— A  spirit  not  unfreqiiently  about 
as  veracious,  and  as  closcljr  coniiected  with  the 
CoDsiitution,  as  are  the  spirits  of  the  dead  with 
the  revolving  tables  and  chairs  which,  by  a 
fashionable  metempsychoBia  of  the  day,  they 
are  said  to  animate. 

The  second  section  of  the  third  article  of  the 
ConsUtution  prwcribes  citizenship  as  an  indis- 
pensable requisite  for  obtaining  admission  to 
the  courts  of  the  United  States— prescribes  it 
in  language  too  plain  for  misapprehension. 
This  court,  in  the  case  of  Deteaux  v.  The  Bank 
of  the  United  States,  yielded  obedience,  pro- 
fessedly at  any  rate,  to  the  constitutional  man- 
date: for  they  asserted  the  indispensable  req- 
uisite of  dtizenatiip;  but  in  an  unhappy  at- 
tempt to  recondle  that  obedience  with  an 
unwarranted  claim  to  poorer,  they  utterly  de- 
molished the  legal  rights,  nay,  the  very  exist- 
ence of  one  of  the  parties  to  the  controversy, 
thereby  taking  from  that  party  all  standing  or 
capacity  to  appear  in  any  court.  This  was  ignia 
Jiituue,  No.  1.  This  was  succeeded  tnr  the  case 
of  Letaon  v.  The  Cine^HnaH  and  LomavUU  Rail- 
road Company,  in  which,  by  a  species  of  judi- 
cial resurrection,  this  party(the  corporation)  was 
deterrP,  raised  up  agam.  but  was  not  restored  to 
the  full  po3.tcs8ion  of  life  and  vigor,  or  to  the 
use  of  all  ht9  members  nnd  faculties,  nor  even 
allowed  the  privilege  of  bis  original  name;  but 
Bcmi-animate,  and  in  virtue  of  some  rite  of  ju- 
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didal  b^>tinn,  * '  though  curtailed  of  his  natunl 
dlmendonB,"  he  is  rendered  equal  to  a  release 
from  the  thraldom  of  constitutional  restriction, 
and  nude  competent  at  any  rate  to  the  power 
of  commanding  the  action  of  the  federal  courts. 
This  is  igni$  fatuia.  No.  3.  Next  in  order  is 
the  case  of  MarihaU  v.  The  BaUimore  and  0U» 
Railroad  Companv.  This  is  indeed  the  (Aef 
d'auvre  amongst  the  experiments  to  command 
the  action  of  the  spirit  in  defiance  of  tbe  body 
of  the  Constitution. 

It  is  compelled,  from  the  negation  of  that 
instrument,  by  some  necromantic  influence, 
potent  as  that  by  which,  as  we  read,  the  re- 
sisting Pythia  was  constrained  to  yield  her 
vaticinations  of  an  occult  futurity.  For  In  this 
case  is  manifested  the  most  entire  *di8-  [*345 
regai^  of  any  and  every  qualification,  political, 
civil  or  local.  This  Company  is  not  described 
as  a  citizen  or  resident  of  any  state ;  nor  as  hav- 
ing for  its  members  the  citizens  of  any  state: 
nor  as  a  quatii  citizen;  nor  as  having  any  of  tbe 
rights  of  a  citizen:  nor  as  residing  or  bdng 
located  in  any  state,  or  in  any  other  place.  No 
intimation  of  its  "  wherealraut"  is  alluded  to. 
It  is  said  to  have  been  incorporated  by  tbe 
8late  of  Maryland:  but  whether  the  Slate  of 
Maryland  had  authority  to  fix  its  locality  cn- 
ever  directed  that  locality,  and  whether  that  be 
in  the  moon  or  in  terra  incogmta,  is  nowhere 
'  disclosed.  It  is  said  that  because  this  Com- 
pany was  incorporated  by  the  Legislature  of 
Maryland,  we  may  conjecture,  ana  are  bound 
'to  conjecture,  that  it  is  situated  in  Maryland. 
'  and  must  possess  all  the  qualifications  apper- 
taining to  a  citizen  of  Maryland  to  sue  or  be 
sued  in  the  courts  of  the  United  States:  and 
this  inference  we  are  called  upon  to  deduce,  in 
opposition  to  the  pleadings,  the  proofs  and  tite 
arguments,  all  of  which  demonstrate  that  thii 
corporation  claims  to  extend  its  property,  its 
powers  and  operations,  and  of  course  its  local- 
ity, over  a  portion  of  the  State  of  Virginia,  and 
that  it  was  in  reference  to  its  rights  and  opera- 
tions within  the  latter  State,  that  the  preaoit 
controversy  had  its  origin. 

Thus  does  it  appear  to  me  that  this  court  has 
t)een  led  on  from  dark  to  darker,  until  at  pres- 
ent it  is  environed  and  is  beaconed  ownara  by 
varying  and  deceptive  gleams,  calculated  to 
ena  in  a  deeper  and  more  dense  obscurity.  Id 
dread  of  the  precipices  to  which  they  woald 
conduct  me,  I  am  unwilling  to  trust  myself  to 
these  rambling  lights;  and  if  I  cannot  have  re- 
flected upon  my  steps  the  bright  and  cheerioff 
day-spring  of  the  Constitution,  1  feel  bonnd 
nevertheless  to  remit  no  eSort  to  halt  in  what, 
to  my  apprehension,  is  the  path  that  termiaate* 
in  nun.  And  in  oinsidering  the  tendendes  and 
the  results  of  this  progress,  there  is  nothing 
which  seems  to  me  more  calculated  to  hastes 
them  than  is  the  too  evidently  prevailing  dis- 
position to  trench  upon  the  barrier  wtiich.  in 
the  creation  by  the  several  States  of  tbe  federal 
government,  they  de-iigned  to  draw  around 
and  protect  their  sovereign  authority  and  ibeiT 
social  and  private  rights;  and  to  regard  and 
treat  with  affected  derision  every  effort  to  ar- 
rest any  hostile  approach,  cither  indirectly  or 
openly,  to  the  consecrated  precincts  of  thai 
barrier.  If  is  indeed  a  sad  symptom  of  ihr 
downward  progress  of  poliltca"!  morals,  when 
any  appeal  to  the  ConsUtution  shall  fall  to 
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'*  give  us  pause."  toA  to  suggest  the  uecesrity 
fbr  solonn  refiectton.  Still  more  fearful  is  tire 
prevalence  of  the  dispositioa,  either  in  or  out 
of  office,  to  meet  the  hooest  or  scrupulous  devo- 
tion to  its  commands  with  a  sneer,  as  folly  uo- 
suited  to  the  times,  and  condemned  hy  that 
846*]  *Dew-bom  wisdom  which  measures  the 
CoQstttBtion  only  by  its  own  superior  and  In- 
fallible standard  of  policy  and  convenience. 
By  the  disciples  of  this  new  morality  it  seems 
to  be  thought  that  Iho  mandates  or  axioms  of 
the  Constitution,  when  found  obstructing  the 
way  to  power,  and  when  they  cannot  be  over- 
stepped by  truth  or  logic,  may  be  conveniently 
turned  and  shunned  under  the  denomination 
of  abstractions  or  refinements ;  and  the  loyai  sup- 
portoa  of  those  nundates  may  be  borne  down 
•under  the  reproach  of  a  narrow  prejudice  or 
fanalicism  Incapable  of  perceiving  through  the 
lett«r.  and  in  contradiction  of  the  language  of 
the  charter,  its  true  spirit  and  intent;  and  as 
being  wholly  behind  the  aagaci^  and  require- 
ments of  the  age. 

We  canuot,  however,  resist  the  dlsposlUoD 
to  ask  of  those  whose  expanded  ana  more 
pervading  view  can  penetrate  beyond  the 
palpable  form  of  the  charter,  what  it  is 
they  mean  to  convey  by  the  term  abttraetwn, 
which  is  found  so  well  adapted  to  their  pur- 
poses. We  would,  with  becoming  modesty,  in- 
quire whether  every  axiom  or  precept,  either 
in  politics  or  ethics,  or  in  any  other  science,  is 
not  an  abstraction.  Whether  truth  itself, 
whetlier  justice  or  common  honesty,  is  not  an 
abstraction.  And  we  would  farther  ask  those 
who  so  deal  with  what  they  call  abstractions, 
whether  they  design  to  assail  all  general  pre- 
cepts and  definitions  as  incapable  of  becoming 
the  fixed  and  fundamental  basis  of  rights  or 
of  duties.  The  philosophy  of  these  expositions 
may  easily  embrace  the  rejection  of  the  deca- 
logue itself,  and  might  be  pulicularly  effectual 
in  reference  to  that  injunction  which  forbids 
the  coveting  of  ?A\  that  appertfuns  to  our  neigh- 
bor. The  Constitution  itself  is  nothing  more 
than  an  enumeration  of  general  abstract  rules, 
promulged  by  the  several  States,  for  the  guid- 
ance and  control  of  their  creature  or  agent,  the 
federal  government,  which  for  their  excltudva 
boieflt  they  were  about  to  call  into  lieing. 
Apart  from  these  abstract  rules,  the  federal  gov- 
ernment can  have  no  functions  and  no  exist- 
ence. All  its  attributes  are  strictly  derivative, 
and  any  and  every  attempt  to  transcend  the 
foundations  (those  prescribed  at>stractions)  on 
which  its  existence  depends,  is  an  attempt  at 
anarchy,  violence  and  usurpation.  Amongst 
the  most  dangerous  means,  perhaps,  of  accom- 

Elisbing  his  usurpaUon,  because  its  application 
I  nolBeless  whilst  it  ts  persevering,  is  the  habit- 
nal  interference,  forreasonsentirely  insutBcient, 
by  the  federal  authorities  with  the  governments 
of  the  several  tjtates;  and  this,  too,  most  com- 
monly under  the  strange  (I  had  almost  called 
it  the  preposterous)  pretext  of  guarding  the 
people  of  the  States  against  their  own  govern- 
ments, constituted  of,  and  administered  by, 
their  own  fellow-citizens,  bound  to  them  b^  the 
sympathies  arising  from  a  community  or  iden- 
347*]  tity  of  interests,  *from  intimate  inter- 
cout«e,  and  selected  by  and  responsible  to 
themselves.  Or  it  may  oe  said,  under  the  ex- 
cuse of  protecting  the  people  of  the  States 
SowAaD  10. 


against  themselves,  converting  the  federal  gov- 
ernment in  reference  to  the  States  into  one 

?-and  commission,  "De  lunatieo  inquirendo." 
he  effect  of  this  practice  is  to  reduce  the  peo- 
ple of  the  States  and  their  governments  under 
an  habitual  subserviency  to  federal  power;  and 
gives  to  the  latter  what  ever  has  been  and  ever 
must  be,  the  result  of  intervention  by  a  foreign, 
a  powerful,  and  interested  mediator,  the  lion's 
share  in  every  division.  For  myself  I  would 
never  hunt  with  the  lion.  I  would  anxiously 
avoid  his  path;  and  as  far  as  possible  keep  him 
from  ray  own ;  always  bearing  in  mind  the  preg- 
nant reply  told  in  the  Apologue  as  having 
been  made  to  his  gracious  invitation  to  visit 
him  in  his  IsJr;  that  although  in  the  path  that 
conducted  to  Its  entrance,  innumerable  foot- 
prints were  to  be  seen,  yet  in  the  same  path 
there  could  be  discerned  "  Nulla  vesUgia  retr&r- 
9um."  The  vortex  of  federal  incroachmeat  Is 
of  a  capacity  ample  enough  for  the  engulfing 
and  retention  of  every  power;  and  inevitably 
must  a  catastrophe  like  this  ensue,  so  long  as 
a  justification  of  power,  however  obtained,  and 
the  end  of  every  nope  of  escape  or  redemption 
can  to  the  sickening  and  desponding  sense,  in 
the  iron  rule  of  sfore  deeina,  be  proclaimed.  A 
rule  which  says  to  us,  "The  abuse  has  been 
already  put  in  practice;  it  has,  by  practice 
merely,  become  sanctified;  and  may  therefore 
be  repeated  at  pleasure."  The  promulgation 
of  a  doctrine  like  this  does  indeed  cut  off  all 
hope  of  redress,  of  escape,  or  of  redemption, 
nnlesq  one  may  be  lookedfor,  however  remote, 
in  a  single  remedy — that  sharp  remedy  to  be 
applied  by  the  true  original  sovereignty  abid- 
ing with  the  States  of  this  Union,  namely:  a 
reoreanization  of  existing  institutions,  such  as 
shatrgive  assurance  that  if  in  their  definition 
and  announcement  their  rights  can,  by  Iheir 
appointed  agents,  be  esteemed  as  abstractions 
mercty.  yet  in  the  concrete,  that  is,  in  the  exer- 
cise and  enjoyment,  those  rights  are  real  and 
substantive,  and  may  neither  be  impaired  nor 
denied. 

My  opinion  is,  that  this  cause  should  have 
been  dismissed  by  the  Circuit  Court  for  want 
of  jurisdiction,  and  should  now  be  remanded 
to  that  court  with  instruction  for  its  dismission. 

JIfr.  Juttiee  Campbell: 

I  dissent  from  that  portion  of  the  opinion  of 
the  court  which  affirms  the  jurisdiction  of  the 
Circuit  Court  in  this  case.  The  question  in- 
volves a  construction  of  a  clause  in  the  Con- 
stitution, and  arises  under  circumstances  which 
make  it  proper  that  I  should  record  the  reasons 
for  the  dissent. 

.  *The  conditions  under  which  cor-  [*34S 
porations  might  be  parties  to  suits  in  the  courts 
of  the  United  States  eng^ed  the  attention  of 
this  court  not  long  after  ils  organization.  At 
the  session  of  the  court,  in  1809,  three  cases 
exhibited  questions  of  jurisdiction  in  regard  lo 
them,  under  three  distinct  aspects.  The  Bank 
of  the  United  St^ea  v.  Demaux,  was  the  case  of 
a  corporation  plaintiff,  whose  corporators  were 
described  as  citizens  of  Pennsylvtmia  suinc;  a 
citizen  of  Georgia  in  the  federal  court  of  that 
State.  The  case  of  Wood  v.  Maryland  Insur- 
ance Company  was  that  of  a  corporation  de- 
fendant, whose  corporators  were  proporly  de- 
scribed, sued  in  the  state  of  its  charter.  And 
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the  case  of  Hope  Inturanee  Ckmpany  t.  Board- 
man  was  that  of  a  'iegalt;  incoTporated  body," 
sued  Id  the  state  f  rcnn  which  it  derived  its  char- 
ter, and  was  "legally  established,"  but  of  whooe 
corporators  there  was  no  descrlpiioii  (S  Cracch, 
57.  61,  78). 

The  cases  were  argued  together  by  couDset 
of  emlneDt  ability,  with  prcparatiou  and  care, 
and  were  decided  by  the  court  with  much  de- 
liberation and  (lolf-mnity.  C7i»^<7u«ftce  Marshall 
declared  the  opinion  of  ttie  court  to  be  "that 
the  iuvbible.  Intangible,  and  artificial  being, 
the  mere  legal  entity,  a  corporation  aggregate, 
is  certainty  not  ft  ciilzen.  and  consequpctiy  can- 
not sue  or  be  sued  in  the  courts  of  (be  United 
States  unless  the  rights  of  the  members  In  this 
respect  can  be  exercised  in  the  corporate 
nainc"  As  it  appeared  in  the  two  cases  first 
mentioned  that  the  corporators  might  sue  and 
be  sued  in  the  courts  of  the  United  States  un- 
der  the  circumstances  of  the  cases,  the  court  on 
those  cases  treated  them  "  as  a  company  of , in- 
dividuals who,  in  transacting  their  joint  con- 
cerns, had  used  a  legal  name,"  and  for  the  rea- 
son "that  the  rigbt  of  a  corporation  to  litigate 
depended  upon  the  character  (as  to  citizenship) 
of  the  members  which  compose  it,  and  that  a 
body  corporate  cannot  be  a  citizen  within  the 
meftnlng  of  the  ConstituUoa."  Tlie  Judgment 
in  the  lut  case  waa  reversed  for  want  of  Juris- 
diction. 

In  Sullivan  v.  Pulton  SteanAoat  Company,  6 
Wheat.,  450,  the  defendant  was  described  as  a 
body  corporate,  incorporated  by  the  Legislature 
of  the  mate  of  New  York,  for  the  purpose  of 
navigating,  by  steamboats,  the  waters  of  East 
River  or  Long  Island  Sound,  tu  that  State." 
This  corporation  was  sued  in  New  York.  Upon 
appeal,  this  court  determitaed  that  the  Circuit 
Court  had  no  jurisdiction  of  the  defendant.  In 
Breithaupt  v.  The  Bank  (tf  Oeorgia,  that  cor- 
poration was  sued  in  that  Slate,  but  this  court 
certified  "  that  as  the  bill  did  not  aver  that  the 
corporators  of  the  Bank  of  Oeorgia  are  citizens 
of  the  Stale  of  Oeoi:gia.  the  Circuit  Court  had 
no  jurisdiction  of  the  case."  In  The  Vidalmrg 
Bank  v.  &oeomh.  14  Pet..  80,  a  corporation 
was  sued  by  a  citizen  of  a  tli£Ferent state,  in  the 
340*]  state  of  its  charter,  *but  it  appearing 
by  plea,  that  two  of  its  corporators  were  cit- 
izens of  the  same  state  as  the  plaintiff,  this 
court  declined  jurisdiction  for  the  federal  tri- 
bunals. This  was  in  accordancewiththecircuit 
decisions  4  (Wash.  C.  C,  fi»7;  8  Sumn.,  473;  1 
Paine);and  their  doctrine  waa  repeated  in /rnntf 
T.  Lowrey,  14  Pet.,  298.  Such  was  the  condl- 
Uon  of  the  precedents  In  this  court  when,  in 
1644,  the  case  of  Louisville  BaUroad  Company 
V.  Letaon,  2  How.,  497,  arose.  The  case  was 
one  of  a  New  York  phUntiff  suing  a  South 
Carolina  corporation,  in  that  Slate,  and  deacrib- 
ing  its  corporators  as  ciliiens.  It  appeared  by 
plea,  among  other  things,  not  material  to  tlie 
present  discussion,  "that  two  of  the  corpora- 
tors were  citizens  of  North  Carolioa." 

In  similar  pleas,  before  this,  it  had  appeared 
that  the  corporators  belt>Dged  to  the  state  of  the 
adverse  party,  and  consequently  were  within 
the  exclusion  of  the  eleventh  section  of  the  Ju- 
diciary Act  of  1^.  Is  the  present  caae,  the 
plaintiff  was  a  atizen  from  ft  different  state 
from  ttiese  corpwaton.  Ttie  court  notices  this 
fact  as  a  iieculLirKy.   "The  polal,"  tbey  say, 
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"has  never  before  been  under  the  considecmtlon 
of  this  court.  We  are  not  aware  that  U  ever 
occured  in  either  of  the  circuits  until  it  was 
made  In  this  case.  It  has  not,  then,  been  direct- 
ly ruled  in  any  case."  The  court  prooeedcd 
Inen  to  decide  that  there  was  jurisdiction  under 
the  Constitution,  for  the  parties  were  cilizens 
of  different  states,  and  that  the  Judiciary  Act 
did  not  exclude  It.  Thus  was  this  point  in  Uie 
plea  di»poeed  of,  upon  grounds  whicli  unsettled 
none  of  the  cases  berore  cited.  The  court 
avows-lhis,  and  says,  "  that  the  case  mi^l  be 
safely  put  upon  these  reasonings,"  oondacted, 
"in  deference  to  the  doctrines  of  former 
cases."  It  then  proceeds,  "but  there  is  a  broad- 
er ground,  upon  which  we  desire  to  be  under- 
stood upon  which  we  altogether  rest  our  preaent 
Judgment,  although  it  might  be  maintained  up- 
on we  narrower  ground  already  suggested.  It 
is,  tlwt  a  corporation  created  by  and  doing 
business  in  a  particular  stale,  is  to  be  deemed, 
to  all  intents  and  purpoeea,  as  a  person,  al- 
though  an  artificial  person,  an  inhabltcuit  of 
the  same  state,  for  the  purposes  of  Ita  incor- 
poration, capable  of  being  treated  as  a  dtiaen 
of  that  slate,  as  much  as  a  natural  person. " 

Since  the  decision  of  Letaon't  case,  there  have 
been  cases  of  corporations,  suing  in  the  federal 
courts  beyond  the  state  of  their  locaiiOD,  and 
suing  and  being  sued  in  the  state  of  their  loca- 
tion, in  which  this  question  might  have  been 
considered  in  this  court  But  there  waa  no 
argument  at  the  bu-,  and  no  notice  of  It  in.tbe 
opinion  of  the  court.  In  one  of  these,  one  of 
the  six  Judges  who  assisted  In  the  decision  of 
Letnon'*  case  ezpreaaed  striMigly  a  dla^proba- 
tion  of  its  doctrine,  while  anouier  limited  the 
'conclusions  of  the  court  to  the  deddon  [*3SO 
of  the  case  then  before  it.  (RundU  v.  XMIawart 
Canal  Company,  14  How..  80.) 

Tl  e  case  of  The  Indiana  BaUroad  Company 
V.  Michigan  BaUroad  Company,  10  How..  £83. 
presented  the  question  now  before  us,  and  at 
that  time  I  was  favorable  to  its  re  examination : 
but  this  wu  expressly  waived  by  the  coart.  and 
the  case  deiddea  upon  another  question  of  Ju- 
risdiction. 

In  the  cue  of  The  Methoditt  Church,  then 
was  but  one  corporation  before  the  court  as  a 
party.  The  two  corporators  who  composed  that 
were  defendants  in  their  corporate,  as  well  as 
individual  capacity.  Thecitizenship  of  all  the 
parties  to  the  record  was  legally  declared :  and 
the  parties  to  the  record  legally  repreecnted  all 
the  interests  of  the  voluntary  associatloa  at  is- 
sue. In  reference  to  jurisdicuon.  Juetiee  Wash- 
ington says,  "  the  cases  of  a  voluntary  aaeocia- 
tion,  trustees,  executors,  partners,  legatees,  dis- 
tributees, parishioners  and  the  tike,  are  totally 
dissimilar  to  a  corporation,  and  this  disaimilar- 
ity  arises  from  the  peculiar  character  of  a  oor- 
poration  (4  Wash.  C.  C,  595),  and  tliis  is  clear 
by  the  dteisions  of  this  court,  (4  Cranch,  80tt: 
8  Wheat..  S42.) 

I  have  been  thus  specific  in  the  statement  of 
tbe  precedents  in  the  court,  that  it  may  appear 
that  this  diuent  involves  no  attempt  tolnnoTale 
upon  the  doctrines  of  the  court,  but  the  ouo- 
trary,  to  maintain  those  sustained  by  time  and 
authority  in  all  their  integrity. 

The  declaration  before  us  describca  the  de- 
fendant "  as  a  body  corporate  by  Act  of  the 
General  Assembly  of  Maryland,   and  com- 
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BpoDdi,  therefore,  with  the  cases  cited  from  6 
Craocfa,  67;  6  Wheat.,  4&0;  1  Pet.,  288;  and  in 
those  cases  Jurindiction  was  first  questioned 
and  disclaimed  tn  this  court.  These  cases  were 
not  cited  in  Leiaon'a  case,  and  are  decisive  of 
this. 

If  we  search  the  record  for  facts  to  sustain 

the  jurisdiction,  we  can  collect  that  the  defend- 
ant has  been  recognized  as  a  body  corporate  by 
the  Legislature  of  Virginia,  is  commorant,  and 
transacts  business  there  by  its  auihority,  has 
for  its  corporators  citizens  and  a  city  of  that 
State,  and  that  the  plaintiff  Is  also  a  citizen  of 
Virginia.  If  these  facts  are  considered  with 
reference  to  the  question  of  jurisdiction,  all  the 
cases  decided  by  this  court  on  this  subject  have 
principles  which  would  exclude  it.  Even  Let- 
soaUcase  prescribes  Uiat  the  corporation  should 
carry  on  its  business  in  the  state  of  its  charter, 
and  that  case  hardly  contemplated  an  estoppel, 
such  as  is  described  to  the  opinion  of  the 
court. 

I  am  compelled  to  conrider  this  case  as  un- 
controlled by  the  declaration  of  doctrine  in 
Letmm't  case;  nor  do  I  consider  the  cases  in 
which  the  decision  of  the  question  has  lieen 
waived  as  obligatory.  I  cannot  look  for  the 
851*]  conclusions  of  this  court  or  *anv  of  its 
memtwrs,  except  from  the  public,  authorized 
and  responsible  opinions  delivered  here  in  cases 
legitimately  calling  for  them.  For  this  con- 
clusion I  have  the  sanction  of  the  highest  au- 
thority. Chief  Justice  Marshall,  replymg  to  the 
argument  that  corporations  under  no  circum 
'stances,  and  by  no  averment,  could  be  a  party 
to  a  suit  in  the  courts  of  the  United  States,  says 
"repeatedly  has  this  court  decided  cases  be- 
tween a  corporation  and  an  individual  without 
feeling  a  doubt  ot  lis  jurlfdction,"  aiid  adds, 
*'  those  decisions  are  not  cited  as  authority,  for 
they  were  made  without  a  consideration  of  the 
particular jkoint. " 

The  inquiry  now  presented  is,  shall  I  concur 
in  a  judgment  which  removes  the  ancient  land- 
marks  of  the  court,  in  reference  to  its  Jurisdic- 
tion, and  which  it  established  with  care  and 
solemnity,  and  maintained  for  so  long  a  period 
with  consistency  and  circumspection  T  I  am 
compelled  to  reply  in  the  negative. 

A  corporation  is  not  a  citizen.  It  may  be  an 
artificial  person,  a  moral  person,  a  juridical 
person,  a  legal  entity,  a  faculty,  an  intangi- 
ble, invisible  being;  but  Chitf  Jutlice  Marsbatl 
employed  no  metaphysical  refloement,  nor 
subtlety,  nor  sophism,  but  spoke  the  common 
sense,  "the  universal  understanding,"  as  he 
calls  it.  of  the  people,  when  he  declared  the 
ununiraouB  judgment  of  this  court,  "that  it 
certainly  is  not  a  citizen." 

Nor  were  corporations  within  the  contem- 
plation of  the  framera  of  the  Constitution  when 
they  delegate^}  a  jurisdiction  over  controversies 
between  the  citizens  of  different  states.  The 
citation  b^  the  court  from  the  Federalist  proves 
this.  It  is  said  by  the  writers  of  that  work, 
' '  that  it  may  be  esteemed  as  the  basis  of  union 
that  the  citizens  of  each  state  shall  be  entitled 
to  all  the  immunities  and  privileges  of  citizens 
of  the  several  States."  And  if  it  be  a  just 
principle  that  eveiy  government  ought  to  pos- 
sess  the  UMans  of  executing  its  own  provisions, 
by  its  own  authority,  it  will  follow  tlwt,in  order 
to  the  InTiolable  maintcnanoe  of  that  equality  of 


immunities  and  privileges  to  which  citizens  of. 
Union  the  will  be  entitle,  the  national  judiciary 
ought  to  preside  in  all  cases  in  which  onestate  or 
its  citizens  are  opposed  to  fuiothcr  state  or  its  cit- 
izens. Thus  to  administer  the  rights  and  privi- 
leges  of  citizens  of  the  different  states,  held 
under  a  constitutional  guaranty,  when  brought 
into  colliElon  or  controvarsy — rights  and  un- 
munities  derived  from  the  constitutional  com- 
pact, and  forming  one  of  its  fundamental 
conditions,  was  the  object  of  this  jurisdiction. 
The  commonplace,  that  it  resulted  as  a  conces- 
sion to  the  possible  fears  and  apprehensions  of 
suitors,  that  justice  might  not  be  impartially 
administered  in  state  jurisdiction,  soothing  as 
it  is  to  the  official  sensibilities  of  the  federal 
courts,  furnishes  no  satisfactory  ezplanation  of 
it. 

'Hence  the  interpretation  of  that  in- [*352 
strument  which  transferred  to  the  artificial 
persons  created  'isy  state  legislation,  the  rights 
or  privilegea  of  the  corporators,  derived  from 
the  Consutntion  of  the  United  States,  as  citi- 
zens of  the  Union,  and  held  independently  and 
without  any  relation  to  their  rights  as  corpora- 
tors— was,  to  say  uo  more,  a  broad  and  liberal 
interpretation.  Nor  did  the  court  in  Seveatix'i 
case  affect  the  least  solf-denial  or  diffidence  in 
making  the  bounds  of  its  power.  It  declared 
that  "the  duties  of  the  court,  to  exercise  a 
jurisdiction  where  it  is  conferred,  and  not  to 
usurp  it  where  it  is  not*  conferred  are  of  equal 
obli^tion."and  in  this  spirit  rejected  a  juris- 
diction over  a  case  exactly  like  the  present.  . 

Tbe  doctrine  of  the  court  in  JOarle'a  case,  13 
Pet.,  519.  and  Runyan'a  case,  14  Pet.,  to 
the  result  that  corporations  have  no  extraterri- 
torial rights,  but  that  the  legal  exercise  of  thdr 
faculties,  extraterritorial  ly,  was  the  effect  of  a 
rule  of  comity  among  the  States  dependent 
upon  their  policy  and  convenience,  and  revoca- 
ble at  their  pleasure,  was  in  harmony  with 
these  judgments  of  the  court,  and  the  constitu- 
tional principles  I  have  stated.  The  adminis- 
tration of  the  rules  of  domestic  policy  adopted 
by  the  several  states,  in  reference  to  these  arti- 
ficial creatures  of  a  domestic  legislation,  be- 
longed to  state  jurisdictions,  and  were  ascer- 
tainable from  its  laws  and  judicial  interpreta- 
tions. But  when,  from  the  later  case  of  Leteon, 
it  was  supposed  that  these  legal  entities  had  a 
$tatui  which  admitted  them  to  the  fedeml  tri- 
bunals by  a  coiuiitutional  recognition,  the  in- 
quiry at  once  arose,  for  what  purpose  was  this 
privilege  held?  The  interdependence  between 
the  sections  of  the  Constitution  which  defined 
the  privileges  and  immunities  of  citizens  of 
the  Union,  and  the  jurisdiction  of  the  federal 
courts  in  controversies  between  citizens  of  the 
States,  was  known  and  felt.  It  was  argued 
that  the  capacity  to  sue  was  onlv  a  consequent 
of  the  right  to  contract,  to  hold  property,  and 
to  perform  civil  acts.  They  commenced,  there- 
fore, an  agitation  of  the  state  courts  for  their 
rights  as  "citizens  of  the  Union."  Tbe  Su- 
preme Court  of  Kentucky  (13  R  Mon.,  213), 
repelling  these  pretensions  and  exposing  their 
perilous  character,  thus  refers  to  Leinon'a  case, 
which  had  been  relied  on  for  their  support: 
"There  are  some  expressions  in  thatopmion 
which  indicate  that  corporations  may  be  tb- 

Strded  as  citizens  to  all  inleots  and  purpuscs. 
ut  in  sayiujf  this,  the  court  wcdI  tar  beyond 
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the  question  before  them,  and  to  which  it  may 
be  assumed  that  their  attention  was  particular- 
ly directed."  So,  too.  in  New  Jeraey(tfZabrie., 
«30),  it  was  argued  ttut  the  existence  of  the 
extraterritorial  rights  of  corporations  "  is  not 
now  a  question  of  comity  in  the  United  States, 
but  a  coQstitutional  principle  incapable  of  be- 
ing altered  by  state  legislation." 
353*]  *And  opinions  from  jurists  of  pre-em- 
inence ia  MasBacbusetts  and  New  York  were 
laid  before  the  wan  to  austain  the  ugumeut 
founded  upon  the  relaxing  doctrineB  of  this 
court. 

Thus  the  introduction  of  new  subjects  of 
doubt,  contest  and  contradiction,  is  the  fruit  of 
abandoning  the  constitutional  land  marks. 

Nor  can  we  tell  when  the  mischief  will  end. 
It  may  be  safely  assumed  that  no  offering 
could  be  made  to  the  wealthy,  powerful  and 
amlutious  corporations  of  the  populous  and 
commercial  States  of  the  Uulon  so  mluable, 
and  none  which  would  so  serve  to  enlarge  the 
influence  of  those  States,  as  the  adoption,  to  its 
full  import,  of  the  conclurion,  "  that  to  all  in- 
tents and  purposes,  for  the  objects  of  their 
incorporation,  these  artificial  persons  are  capa- 
ble of  b^g  treated  as  ft  ddzen  as  much  as  a 
natural  person." 

The  Supreme  Court  of  Kentucky,  says  truly : 
"  The  apparent  reciprocity  of  the  power  would 
prove  to  be  a  delusion.  The  competition  for 
extraterritorial  advantages  would  but  aggran- 
dize the  stronger  to  the  disparagement  of  the 
weaker  states.  Resistance  and  retaliation  would 
lead  to  conflict  and  confusion,  and  the  weak- 
er states  must  either  submit  to  have  Uieir 
policy  controlled,  their  btuhieis  monopolized, 
their  domestic  institutions  reduced  to  insignifi- 
cance, or  the  peace  and  harmony  of  the  slates 
broken  up  and  destroyed."  To  this  consum- 
mation this  judgment  of  the  court  is  dtsemed  to 
hea  progress.  The  word  "citizen,"  in  Ameri- 
can coDstitutioDs,  stale  and  federal,  had  a  clear, 
distinct  and  recognized  meaning,  understood 
by  the  CMDmon  sense,  and  Interacted  accord- 
ingly by  this  court  through  a  series  of  adjudi- 
cations. 

The  court  has  contradicted  that  interpreta- 
tion, and  applied  to  it  rules  of  construction 
which  will  undermine  every  limitation  in  the 
Constitution,  if  universally  adopted.  A  single 
instance  of  the  kind  awalransapprehensioa,  for 
it  is  regarded  as  a  link  In  a  chain  of  repetiUons. 

The  litigation  before  this  court,  during  this 
term,  suffices  to  disclose  the  complication,  dif- 
ficulty and  danger  of  the  controversies  that 
must  arise  before  these  anomalous  institutions 
shall  have  atlatued  their  legitimate  place  in  the 
body  politic.  Their  revenues  and  establish- 
ments mock  at  the  frugal  and  stinted  condi- 
tions of  state  administration;  their  pretentions 
and  demands  are  sovereign,  admitting  impa- 
tiently, interference  by  state  legifilative  author- 
ity. And  from  Ifae  present  case  we  learn  that 
disdainful  of  "the  careless  arbiters"  of  state 
inlere8ts,  they  are  read^  ' '  to  hover  about  them  " 
in  "  efficient  and  vigilant  activity,"  to  make 
them  a  prey;  and,  to  accomplish  Uiis,  to  em- 
ploy corrunt  and  polluting  appliances. 
3o4*l  *i  am  not  willing  tostrengthen  or  toen- 
lurge  the  connections  between  the  courts  of  the 
United  States  and  these  litigants.  I  can  con- 
sent to  oveitium  none  of  the  precedents  or  prin- 
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ciples  of  this  court  to  bring  them  within  their 
control  or  influence.  I  coiuider  that  the  main- 
tenance of  the  Constitution,  unimpaired  and 
unaltered,  a  greater  good  than  could  posriUy 
be  effected  by  the  extension  of  the  jnrttdlctloB 
of  his  court,  to  embrace  any  class  either  oi 
cases  or  of  persons. 

Mr.  Justice  Catron  authorizes  me  to  say  that 
he  concurs  in  the  conclusions  of  this  opinion. 

Our  opinion  ii,  that  the  judgmeiU  of  the  Or- 
euU  Court  AotUd  be  ^glrmed  for  the  want  tf 
jvritdicUon. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Oistria  of  Maryland, 
and  was  argued  Inr  cotuuel;  oo  consideration 
whereof.  It  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  toe  wd 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs. 

AfT'B— Taney,  9M. 

Cited-18  How,,  864.  TftX,  406:  SO  How..  SU:  a 
How.,  len,  214;  IBL,  »6:  S  WiU.,  »;  6  WalL. 
648;  8  Wall.,  178:  »  WalL.  56S:  U  Wall.,  SS:  1> 
Wall..  »T5 :  21  Wall.,  4&0 ;  11  Otto.  Ill ;  13 Otto, S74 ;  1 
Fllpfrin,  m ;  2  HcArthun  ST4;  10  Bfss.,  BT.  n.  SA;  1 
Abb.  U.  B.,  12:  8  Abb.U.S.*>B9:  1  DlU..  SSl.aS;  S 
Dlll.,lO<J;OBlatohf.,112:  8Blatobt..l43:  UBiatetaf., 
460:  TBauk.  B6S..SeOi  1  Cliff.,  4S8;  1  HufflMS,S»:  1 
McCrary ,  387 ;  S  Woods.  4S&,  481. 


FITZ  HENBT  HOHBR.  Ptainmt  in  Brror, 
e. 

OEOROE  L.  BROWN.' 

WiU—Siff'eet  of  eodieil  ofpecuUar  wording— Ooii- 
tequenee  of  non-mit  exptain^. 

Id  April,  1816,  William  Brown,  of  Haflsacbuaotts, 
made  tus  win,  by  wbicb  be  made  sundrr  bequests 
to  his  roundest  son.  Samuel.  One  of  them  was  of 
tbe  rent  or  ImprovemeDt  of  tbe  store  and  wharf 
privilege  of  tbe  Stoddard  property,  dariov  bis  nat- 
ural life,  and  the  premises  to  deacend  to  ola  b^irs. 
After  two  other  similar  bequcsta.  tbe  will  thea 
^vo  to  Samuel,  absolutely,  a  sbare  in  certain  prop- 
erty whoD  turned  Into  money. 

Id  May,  1816,  Che  testator  made  a  oodlcdl,  revok- 
ing that  part  of  tbe  will  wherein  aoy  part  of  tbe 
estatewas  devised  or  bequeathed  to  Samuel,  and 
in  lieu  thereof,  bequeathlDs  to  btm  only  the  in- 
come, Interest  or  rent.  At  hu  decease  it  waa  to  go 
to  the  leffal  heirs. 

Cnder  tbe  circumstances  of  this  will  and  oodlcH. 
tbe  revoking  part  applied  only  to  such  Bhare  of 
the  estate  as  was  ttlven  to  oamuel,  absolutely ; 
leaving  in  the  Stoddard  propHity  a  Ufeeatale  lo 
Samuel,  with  a  mmiiinder  to  his  heita,  wblch  re- 
mainder was  protected  by  the  laws  of  Mswmrhw- 
aetts  until  Samuol's  dealb. 

At  the  deatb  of  Samuel  the  title  to  the  property 
became  vested  In  fee  simple  In  tbe  two  shltdreo  at 
Samuel. 

One  of  tbese  children  had  a  right  to  bring  ■  real 
action  by  a  writ  of  right  for  his  undivided  moiety 

of  the  pniperty.  ' 

The  writ  of  right  was  atwltshed  by  Hassachu- 
settA,  In  1840,  but  was  previously  adopted  as  a  proo- 
eas  by  tbe  Acts  of  Cougreea  of  17tW  and  ITU.  Its 

l.^Mr.  Justice  Curtis,  bavi»ff  been  of  oouosel. 
did  not  sit  In  the  argument  of  tuts  case. 


Mote.— ron««4fu«n«ea  of  a  nonmiU,  or  dtaiateaal  of 
compialnt.  A  mmmU  i/i  no  bar  tuaiwtherattiom Jar 
tameeatUK.  DittinUioninoetlonforeiptaabtareUtft 
of  diSiaiaMl  on  mttHt. 

1  Pet.,40B,  476:  flind.,  51ll4Ark.,T08:  ISerg.ftB^ 
300;  i  Eton.,  St,  Stt;  4  ffinn.,  U;  9  Pick.,  u::S 
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repeal  by  Massaohusettodlcl  not  repeal  Itasaproo- 
em  In  tbe  Circuit  Court  of  the  [Tnited  StateB. 

A  Judgmeat  of  non  pros  given  by  a  state  court 
In  a  case  between  tbe  same  parties,  for  the  same 
property,  was  not  a  suflSoleat  plea  in  bar  to  pre- 
vent a  reeovery  under  tbe  writ  of  right ;  nor  was 
tbeairreemontof  the  plaintiff  to  submit  his  case  to 
S5S*j  that  'court  upon  a  statement  of  facts,  suffi- 
cient to  prevent  his  recovery  in  tbe  Circuit  Court. 

The  oonaequenoea  of  a  Donsoit  examined. 

THIS  case  came  up  hy  writ  of  error  from 
tbe  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts. 

Brown,  who  was  a  citizen  of  Yennoat, 
brought  a  writ  of  right  to  recover  an  undivided 
moietT  of  certiUn  property  In  Boston.  He  was 
one  of  the  two  sons  of  Samuel  Brown,  and  the 
ffrandsoD  of  William  Brown,  the  testator, 
the  construction  of  whose  will  and  codicil,  was 
the  principal  point  in  controversy. 

As  to  part  of  tbe  demanded  premises  there 
was  a  joinder  of  the  raise.  As  to  another  part 
of  the  premises  a  plea  of  non-tenure  on 
which  issue  was  Joined.  The  verdict  on 
the  joinder  of  the  miae  was  for  the  plainUff, 
the  now  defendant  In  error. 

Upon  the  issue  on  the  plea  of  non-tenure, 
the  verdict  was  for  the  tenant,  now  plaintiff  in 
error. 

Before  pleading,  tbe  tenant  submitted  a  mo- 
tion that  the  writ  be  quashed  because  writs  of 
light  were,  t^the  one  hundred  and  first  chapter 
of  the  Revised  Statutes  of  Massachusetts,  abol- 
ished. 

This  motion  was  disallowed. 

At  the  trial,  the  demandant  put  in  evidence 
the  will  of  William  Brown,  dated  26th  April, 
;815,  and  a  codicil  thereto,  dated  80lh  May, 
1816,  upon  which  his  claim  of  title  rests. 

The  substance  of  the  said  will  and  codicil 
was  as  follows,  the  demandant.  Brown, 
claiming  under  the  devise  to  Samuel  L.  Brown, 
his  father: 

Item:  For  my  youngest  child  and  son,  Sam- 
uel Livermoro  Brown,  who  was  born  of  my 
last  wife,  Elizabeth  Livermore,  I  make  the  fol- 
lowing arrangement  of  property  in  my  estate 
for  him:  Tbe  property  of  my  first  wife  lias 
been  in  some  measure  mingled  in  common 
stock;  the  property  which  might  otherwise 
have  descended  to  me  by  my  lait  wife,  Eliza- 
beth, was.  after  her  decease,  conveyed  by  her 
father,  by  deed,  and  by  a  brother  by  will,  to 


her  only  surviving  child  (the  said  Samuel), 
which  was  perfectly  consistent  with  my  appro- 
bation; and  the  property,  being  in  land,  is  suf- 
ficient for  several  farms;  and  itthe  said  Samuel 
should  quit  seafarinr  pursuits,  which  he  has 
selected  for  his  employment,  and  turn  his  at- 
tention to  agricultural  pursuits,  he  will  not 
need  ^ny  adaiUon  to  his  acres,  but  it  may  be 
neceswry  and  convient  to  have  some  annual 
income  to  aid  him  in  his  labor;  therefore  I 
give  and  bequeath  to  my  son.  Samuel  L. 
Brown,  the  rent  or  improvement  of  my  store 
and  *wharf  privilege,  situate  on  the  r*350 
northerly  side  of  the  town  dock,  in  Boston; 
he  to  receive  the  rent  annually  or  quarterly  (if 
the  same  should  be  leased  or  let)  during  his 
natural  life,  and  the  premises  to  descend  to  his 
heirs;  this  being  the  estate  I  purchased  of  Mr. 
Stoddard — reference  to  the  records  will  give 
the  bounds.  Also,  I  do  hereby  direct  my  son, 
William,  to  vest  one  thousand  dollars  In  bank 
stock,  or  the  stocks  of  this  State  or  the  United 
States,  the  interest  of  which,  as  it  arises,  to  be 

Cby  Urn  to  the  said  Samuel  during  his 
.  and  the  stock  to  descend  to  tbe  bars  of 
the  said  Samuel.  This  is  to  be  advanced  by 
the  said  William,  as  some  consideration  for  the 
difference  in  the  value  of  tbe  two  stores. 

(The  will  then  went  on  to  create  a  fund, 
which  was  to  be  divided  into  four  equal  parts, 
one  of  which  was  for  Samuel,  and  then  pro- 
ceeded thus): 

But  I  do  hereby  direct  my  executor,  here- 
after named,  to  vest  one  half  of  the  said  Sam- 
uel's fourth  part  of  this  property  in  the  stock 
of  some  approved  bank  in  Boston,  or  in  the 
stocks  of  this  State,  or  the  United  States,  or  in 
real  estate;  the  dividend  or  rent  to  [be] 
paid  by  him  to  the  said  Samuel  as  it  may 
arise,  and  theprindpalor  premisos  to  descend 
to  his  heirs;  and  the  other  half  of  this  fourth 
part  to  be  paid  to  the  scdd  Samuel  in  money, 
when  ocdiected,  to  stock  his  farm,  or  for  other 
purposes. 

This  will  was  executed  on  the  26th  of  April, 

1815. 

On  the  80th  of  May,  1816,  the  testator  added 
the  following  codicil: 

Whereas,  my  son  Samuel  has  sold  his  two 
farms  which  were  left  to  him ;  one  by  his  late 
grandfather  Livermore,  by  deed,  and  the  other 
by  bis  uncle  George  Livermore,  by  will;  and 


Overt.,  57;  *  Yerg.,  538;  1  Wash.,  87,219;  KJohns., 
209;  Pratt  V.  Johnson,  ISJohns.,  331;  Stuart  v. 
BImpson,  lWend..3TS;  2  BenJ.,  126.  446;  2  Bnlley, 
331:  t  McCord.2»:  ^  Me..  5;  3. Me..  97:  41  Me..  85:  a 
He.,  269:  aiN.  H.,  351:31  N.  40hlo,ftU;  Hol- 

land V.  Hatch,  16  Ohio  St.,  4«4;  17  III.,  4M;  5  Fla., 
176:  9[nd.,179:  10 Oa.,  IM;  I  Cal.,  lOB,  126,  £21;  19 
Mo.,  101;  see^SPenn.  St..  IBS;  Jay  v.  Carthage,  40 
Me^  353 ;  AndoraoD  v.  QvBgory,  43  Conn.,  Si ;  c^ton 
V.  OcorffC.  40  N.  H  ,  £68;  Adaimn  v.  Excelsior  Ins. 
Co.,  S7  N.  r..  iU :  Herritt  v.  Campbell,  47  Cal.,  &iS : 
Westcott  V.  Book, Col.  T.,  235. 

A  Judgment  of  nonsuit  upon  an  agreed  state- 
ment or  facts,  and  for  tbe  defendant  for  bis  ooets, 
constitutes  no  b&r  to  a  subsequent  action  for  the 
same  cause.  Knox  v.  WatdoborouKh,  5  Oreenl.  (Me.), 
185 ;  l>erby  v.  Jacques.  1  Cliff.,  ^;  Wade  v.  How- 
ard. 8  Ffok.,  353. 

Tbe  irmiitlnir  a  nonnuit  Is,  in  effect,  a  decision 
that,  as  mutLur  of  law,  the  plaintiff  has  nut  pro- 
duned  eviiienct-  sulUolunt  to  sustain  the  cause  of 
action.  Scoflfld  v.  Hernandez.  47  N.  Y.,  313- 

Id  effect,  a  nonsuit,  or  what  Is  the  same  thing,  a 
Judgment  of  dismissal  of  the  complaint.  Is  not  a 
bar  til  another  action.  Cort  v.  Blund.  22  How,  Pr, 
t :  33  Barb..  %7 ;  12  Abb.  Fr.,  4U2 ;  Wbeeler  v.  Buck- 
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man,  7Rob.,  447  ;  36  How.  Pr.,350;  Mechanics'  bank- 
ing Aseoclntion  v.  Mariposa  Co.,  7  Kob.,225, 

The  dismissal  of  a  complaint  on  the  merits,  in  ac- 
tion for  equitable  relief,  is.  until  reversed,  a  bar  to 
a  second  action  for  tbe  same  cause.  Bosteriek  v. 
Abbott,  40  Barb..  837: S.C,.  10  Abb. Pr.. 417  ;8  Walt's 
Praot.  N.  v..  103;  4  Johns.  Ch.,  140;  Holmes  v.  Han- 
son, 7  Johos.  Co.,  286;  Burhaus  v.  Van  Zandt,  7 
N.  Y.,  633:  Durant  v.  Essex  Co..  7  Wall.,  107:  Biack 
V.  Black,  27  Oa.,  40;  Jenkins  v.  Johnston,  4  Jones 
(N.C.)  Eq.,  149;  Thompson  v.  Clay,  3  T.  B.  Moor., 
359. 

But  a  Judgment,  or  decree  of  dismissal,  for  any 
other  cause  than  on  the  merits,  is  no  bar  to  a  8ut>- 
sequent  suit  Involving  tbe  sume  subject  matter. 
Crews  V.  Cleghom,  13  rnd..438;Alllnet  v. Creditors, 
15  La.  Ann..  ISO:  Dexter  v.  Clark.  22  How.  Pr.,289: 
35  Barb.,  271:  Wheeler  v.  Buckman.  51  N.  Y.,381; 
Bond  V.  M'Nlder,  8  Ired.  L.,  440 ;  Cavenaugh  v. 
Davis,  TJ.J.  Marsh.,  371;  Saylor  v.  Tibbitts,  6  It.  J., 
79 ;  Hughes  v.  United  States,  4  Wall.,  iTii ;  Louden- 
back  V.  Collins,  4  Ohio  St.,  ^1;  Allen  v.  Blunt,  2 
Wood,  ft  M.Tiat;  Van  Vllet  v.  Olln.  1  Nev.,496: 
Porter  v.  Vaughn,  29  Vt..  634 :  Nevitt  v.  Bacon,  32 
Miss.,  211! ;  Trapnall  v.  Barton,  24  Ark.,  371 ;  Ctu-ts 
V.  Trustees  ot  Bardstown,  fl  J.  J.  Harsh.,  680. 
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whereas  it  appears  he  has  relinquished  every 
intention  to  agricultural  pursuits,  and  is  now 
absent  at  sea,  with  a  view  to  qualify  himself 
for  a  seafaring  life;  and  under  these  circum 
stances,  coDsiderlng  it  to  be  more  for  hie  in- 
terest and  happiness.  I  do  hereby  repeal  and 
revoke  the  part  of  ray  will  wherein  any  part 
of  my  estate,  real  or  personal,  is  devised  or  be- 
queathed to  my  son,  Samuel, therein  named,  and 
in  lieu  thereof  do  bequeath  to  my  son,  the  said 
Samuel,  only  the  Income,  Interest,  or  rent  of  said 
real  or  personal  estate,  as  the  case  may  be,  so  that 
no  more  than  the  income,  interest  or  rent  of  any 
portion  of  my  real  or  personal  estate,  and  uot 
the  principal  of  said  personal  or  foe  of  said 
real  entate  may  come  to  the  said  Samuel,  my 
sou,  which,  at  his  decease,  it  is  my  will  that 
the  said  real  and  personal  otate  shall  then  go 
to  the  leeal  heirs. 

The  demandant,  Qeorge  L.  Brown,  was,  at 
the  date  of  his  writ,  a  citizen  of  the  State  of 
Vermont,  and  made  actual  entry  on  the  land 
demanded  in  his  writ.  January  twenty-ninth, 
357*]  eighteen  ^hundred  and  Sfty-one,  claim- 
ing an  undivided  moiety  thereof  m  fee  simple 
agunst  the  defendant  as  in  do  way  entitled  to 
said  land. 

The  demandant  miUnt^ned,  that  under  and 
by  virtue  of  the  said  wilt  and  codicil  of  William 
Brown.he  was  en  titled^at  the  death  of  his  father, 
Samuel  Llvermore  Brown,  to  one  undivided 
moiety  of  the  demanded  premises  in  fee  simple 
absolute. 

The  tenant  produced  the  record  of  a  judg- 
ment In  a  writ  of  entry,  brought  by  the  defend 
ant  in  error  against  the  plaintiS  in  error  in 
Uie  Supreme  Judici&l  Court  of  Massachusetts, 
embracing  the  premises  now  demanded,  and 
submitted  to  that  court  on  an  agreement  of 
facts,  in  which  suit  judgment  of  nonsuit  was 
directed  bv  the  court;  and  this  agreement  of 
facts  and  judgment  the  tenant  offered  in  evi- 
dence as  a  bar  of  estoppel  to  the  demandant, 
■o  far  as  the  premises  were  Identical  with  those 
claimed  in  this  writ  of  right,  and  moved  the 
court  so  to  instruct  the  jury. 

The  tenant  put  in  the  deeds  of  William 
Brown.  Zebiah  C.  Tilden,  Sally  Brown,  and 
Samuel  Llvermore  Brown,  dated  May  6th, 
1824,  who  were  the  only  children  and  sole  heirs 
at  law  of  William  Brown,  the  te^tor,  and  lie 
mainbdoed  that  the  afore-named  grantors  were 
enabled,  by  virtue  of  the  will  and  codicil,  to 
pass,  and  by  these  deeds  did  pass,  all  the  title 
to  the  demanded  premises  whidi  Uie  testator 
had  at  the  time  of  his  death. 

The  counsel  for  the  defendant  then  prayed 
the  court  to  instruct  the  Jury,  1st.  That  this 
action  cannot  be  maintained,  because  writs  of 

a;ht  to  recover  land  situate  in  the  State  of 
Bssachuaetts  have  been  abolished  by  its  laws. 
3.  That  thL»  action  is  barred  by  the  Judg- 
ment of  the  Supreme  Judicial  Court  of  Massa- 
chusetts, which  was  rendered  in  acase between 
the  same  parties  and  upon  the  same  cause  of 
action;  if  that  Judgment  be  not  a  bar  to  this 
action,  the  demandant  is  estopped  by  his. 
agreement  U  submit  in  that  case  from  proaecut- 
log  this  action. 

8d.  That  the  demandant  takes  nothing 
uuaer  the  will  of  William  Brown,  and  that  he 
has  no  title  to  the  demanded  pn-mises  or  any 
part  thereof, 
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4th7  That  the  rights  and  title  of  the  de- 
mandant, and  those  under  whom  be  claims,  in 
and  to  the  demanded  premisea,  or  any  part 
thereof,  have  been  barred  by  the  Statute  of 
Limitations  of  Massachusetts. 

5th.  That  on  the  pleadings  and  facts  in  tbb 
case,  all  of  which  hereinbefore  appear,  the 
demandant  cannot  maintain  this  action. 

But  the  honorable  court  did  refuse  then  and 
there  to  give  the  said  instructions  to  the  Jury,  in 
the  terms  and  manner  in  which  the  same  were 
prayed,  but  did  instruct  the  jury  as  follows: 

*That  the  demandant  wasentitled  to  [*35S 
a  verdict  for  that  part  of  the  demanded  prem- 
ises as  to  which  the  tenants  had  plraded  the 
general  issue;  and  that  as  to  that  part  of  (he 
demanded  premises  to  which  the  tenants  had 
put  in  pleas  of  non-tenure,  their  verdict  should 
be  for  the  tenants. 

Whereupon  the  counsel  for  the  defendant 
did  then  and  there  except  to  the  aforesaid  re- 
fusals and  to  the  instructions  and  charge  of  the 
honorable  court;  and  thereupon  the  Jury  re- 
turned a  verdict  for  the  said  demandant,  in 
words  following,  to  wit:  (finding  for  the  de- 
mandant on  the  Joinder  of  the  mise,  and  for  the 
tenant  on  the  plea  of  non-tenure). 

Upon  these  exceptions,  the  case  came  up  to 
this  court,  and  was  argued  by  Memrt.  Chand- 
ler and  Bartlett  for  the  plaintiff  in  error, 
and  by  Mem-t.  Lawrence  and  Dow  for  the 
defendant. 

I.  That  the  Statute  of  Massachusetts  is  not 
a  mere  act  to  regulate  process,  but  that  it  es- 
tablbbes  a  rule  ofproperty  and  of  evidence,  and 
so  f  umishesa ' '  rule  of  decision  "  within  the  thir- 
ty-fourth section  of  the  Judiciary  Act,  1780, 
chapter  20;  and  in  support  of  this  proposition 
the  plaintiff  refers  to  Rev.  Sts.  of  Mass..  ch. 
101,  Act  of  1786,  ch.  18;  Act  of  1807.  ch.  76; 
Rev.  Stat,  of  Mass..  ch.  146;  Act  of  February 
20th.  1836.  repealing  expressly  previous  AcU: 
Rev.  Sts.,  614,  631;  Rev.  Sts.  of  Hub.,  ch.  119; 
Report  of  the  Commlsdoners  of  Revisioa  of 
Mass.  Sts.,  part  8d,  p.  164;  Reportof  the  Com- 
missioners of  Revision  of  Mass.  Sts.,  part  Sd. 
p.  268;  Ron  v.  Dutal,  i8  Pet.,  46-60; /VK^Hm 
V.  Bank  of  the  United  States.  1  Pet.,  604-613; 
MeNeUv.  SoUtrook,  12  Pet..  84,  88;  TheSoei^, 
de.,  V.  Wheeler.  2  Gall.,  104,  188;  Jaektonr. 
Chtw.  12  Wheat.,  158. 

II.  The  defendant  In  eiror  takes  nothing 
under  the  will  of  William  Brown,  and  has  no 
title  to  the  demanded  premlsee.  (BonUn's  Ap' 
peal,  8  Barr.,  8U4.) 

1.  The  devise  to  Samuel  L.  Brown,  under 
whom  the  dmandant  claims  the  estate,  was  in 
the  following  words:  (then  followed  a  redtol 
of  the  will.) 

2.  When  this  will  was  encuted  and  when 
it  was  proved,  the  Statute  of  Hasachusetts  of 
1701,  ch.  60.  see  8,  was  in  force,  and  provided 
that  "whenever  any  person  shall  hereafter  in 
and  by  his  last  will  and  testament  devise  any 
lands,  tenements  or  hereditaments,  to  any 
pcry)n  for  and  during  the  terms  of  such  per- 
son's natural  life,  ana  after  his  death  to  bis 
children  or  heirs,  or  right  heirs  in  fee.  sudi 
devise  shall  be  taken  and  concluded  to  vest  an 
estate  fur  life  only  In  sucli  devise,  and  a  remain- 
der in  fee  ftimply  in  such  children,  heirs  ud 
right  hcin.  any  law,  usage  or  c\i»tom  to  the 
coairary  notwltbstandtDg. 

Uuwub  II. 
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350»]  *By  the  rule  in  Shdl^'a  case,  1  Coke, 
04.  modiHeil  io  Mii^chusetts.  by  the  Stutute 
of  1701.  the  Stoddard  estate,  by  the  clause  of 
the  will  just  quoted,  would  have  been  devised 
to  Samuel  L.  Brown  for  life,  with  remainder 
in  fee  to  his  own  heirs. 

8-  But  by  (he  codicil  to  the  will,  execuled 
May  30,  1815,  the  testator,  for  reasons  there- 
in stated,  determined  to  cliange  the  character 
of  the  original  devise,  and  he  then  proceeded 
to  "  revoke  the  part  of  my  [his]  will  wherein 
any  part  of  my  [his]  estate,  real  or  personal,  is 
devised  or  bequeathed  to  my  [his]  son  Samuel 
therein  named,"  and  in  lieu  thereof  to  be- 
queath to  the  said  Samuel  "only  the  income, 
iuterest,  or  rent  of  said  real  or  personal  eatate, 
88  the  case  may  be.  so  that  no  more  than  the  in- 
come, interest,  or  rent  of  anv  portion  of  my  real 
or  personal  estate  and  not  the  principal  of  said 
personal  or  fee  of  said  real  estate  may  come  to 
(be  said  Samuel,  my  son,  which,  at  his  de- 
cease, it  is  my  will  that  the  said  real  and  per- 
sonal estate  shall  then  go  the  legal  heirs." 

4.  Unless  the  testator  intended  that  the  fee 
of  bis  estate  should  go  to  his  own  heirs,  he 
made  no  change  in  the  direcUon  of  the  prop- 
tTty  whatever,  because  by  the  devise  in  the 
body  of  the  will,  which  he  wished  to  change, 
be  had  already  provided  that  the  fee  should  go 
to  the  heirs  of  his  son. 

And  the  lega^construction  in  such  a  case  is, 
that  the  estate  goes  to  those  who  were  tlte  legal 
hdrs  at  the  time  of  the  testator's  death. 
(Ghildt  V.  BusmU,  11  Met.,  16;  Doe  v.  Pr^g.  8 
B.  &Cr..  mi.) 

6.  The  devise  in  the  codicil  created  a  vested 
remainder  in  the  heirs  of  the  testator;  and  the 
pinlntiff  in  error,  claiming  under  the  deeds  of 
all  the  legal  heirs,  takes  the  estate.  (4  Kent's 
Com.,  2(S;  Feame  on  Cont.,  Remainders,  In- 
troduction; Moore  Lyon$,  25  Wend.,  110; 
Doe  V.  Pr^.  8B.  ft  C,  381.) 

6.  The  construction  of  this  will  involves 
also  the  construction  of  a  local  statute,  namely, 
the  Act  of  1701,  ch.  6U:  and  both  have  been 
the  subject  of  adjudication  by  the  highest  local 
tribunal,  in  a  suit  between  the  same  parlies. 

This  court  wilt  therefore  j^re  effect  to  that 
construction  and  adjudication,  to  the  end  that 
rights  and  remedies  respecting  lands  may  be 
regulated  and  governed  by  one  law.  and  that, 
the  Ihw  of  the  place  where  the  land  is  situated. 
(Brown  v.  IIoimf,  3  Cush.,  890;  Jacksoa  v. 
Chew.  13  Wheal.,  151.  168;  Hetideraon  v.  Qnf- 
jin.  5  Pel..  151 ;  Daly  v.  Janus,  8  Wheat.,  535; 
Lane  v.  Vick.  3  How.,  464;  Soeietut.  Whteler, 
2  0all..  137.) 

360*1    *The  points  made  by  the  counsel  for 

the  defendant  in  error  were  the  following: 

First.  That  as  to  the  first  prayer,  the  writ 
of  right  was  a  proper  remedy  in  this  case,  be* 
CAUse  in  Massachusetts  the  writ  of  right  was 
ever,  prior  to  164U,  a  proper  remedy  in  the 
Bt^e  courts  for  a  demandant  claiming  lands 
therein  in  fee  simply,  and  having  haa  actual 
seisin  under  title  coming  by  purchase.  (Laws  of 
MaFsactnisetts,  Slat.,  1786,  ch.  13.  and  1807,  ch. 
75;  Jackson  on  Real  Actions,  276,  279.  280; 
Stearns  on  Real  Actions,  357,  350.) 

And  this  remedy  became,  by  the  Judiciary 
Act  of  Congress  of  1780,  continueil  by  Act  of 
1792,  ch.  86,  sec.  2,  the  pr(»)er  remedy  In  like 
cases  in  the  Circuit  Court  of  the  United  States, 
Howard  16. 


sitting  in  and  for  the  District  of  Masuchusetls, 
in  the  absence  of  any  rule  to  the  contrary  pre- 
scribed by  said  Circuit  or  the  Supreme  Court 
of  the  United  States 

And  because  ch.  101,  sec.  61,  of  the  Rev. 
Stat,  of  Massachusetts,  abolishing  writs  of  right, 
and  taking  effect  in  1840,  with  certain  excep- 
tions, has  no  force  ex  proprio  vigore  in  the  courts 
of  the  United  Slates,  as  it  relates  merely  to  proc- 
ess. {Springer  v.  Foster,  1  Story,  6ti2;  Judi- 
ciary Act  of  1780,  sec.  32;  Waj/ma/a  v.  South- 
ard. 10  Wheat..  1-54;  -FHedteret  ai,  v.  Canten- 
tor,  a  Wood.  &M..  211.) 

Second.  That,  as  lo  the  second  prayer,  the 
judgment  of  nonsuit  between  these  parties  in 
the  state  court  was  no  bar  nor  estoppel  to  the 
demandant  in  the  court  below.  (Knox  v.  Wal- 
doborougJi,  5  Greenl.,  185;  1  Pick.,  871;  Smw- 
hiU  V.  Billyer,  4  Halst.,  38;  3  Mass.,  113;  Bank 
of  nUnoi*  V.  Hieiu,4  J.  J.  Marsh.,  128;  16 
Mass..  817.) 

Thini.  That  as  to  the  third  prayer,  by  the 
following  language  in  the  will.  "I  give  and 
bequeath  to  my  son,  Samuel  L.  Brown,  the 
rent  or  improvement  of  my  store  and  wharf 
privilege.  Mtuate  on  the  northerly  tide  of  the 
town  dock  in  Boston,  he  to  receive  the  rent  an- 
nually or  quarterly  (if  the  same  should  be 
leased  or  let),  during  his  natural  life,  and  the 
premises  to  descend  to  his  heirs,  this  being  the 
estate  I  purehased  of  Mr.  Stoddard."  a  life  es- 
tate, in  the  premises  named,  was  given  lo  Sam- 
uel L.  Brown,  and  the  remainder  to  his  heirs, 
and  that  this  remainder  became  by  the  laws  of 
Massachusetts  a  distinct  estate,  protected  by 
statute  abolishing  the  rule  in  8heUy'»  case,  and 
was  contingent  tul  the  heirs  of  the  said  Samuel 
were  ascertained  by  his  death,  occurring  Jan- 
uary 31,  1881,  when  it  vested  absolutely  and 
became  a  title  in  fee  simple  Iq  Goorge  L.  Brown, 
the  defendant  in  error,  and  Joslah  Brown,  the 
only  children  and  heirs  at  law  of  said  Samuel. 
(Laws  of  Massachusetts.  Stat.  ITOt,  ch.  60,  sec. 
8:  Revenue  Statutes  of  same,  ch.  60,  sec.  0; 
RtehnrdJton v.* Wheatland,  7 Mete,  169;  1"*301 
Ilohn  et  ux.  v.  Low,  4  Mete. ,  201 ;  Wheatland  v. 
Dodge,  10  Mete.,  602;  White  v.  Woodbury,  0 
Pick.,  186.) 

Also,  that  the  foregoinggift  was notdisturbed 
by  the  codicil  to  the  will,  as  to  which  the  bur- 
den is  on  ihe  pl^ntiff  In  error  to  show  that  it 
was  disturbed. 

"To  revoke  a  clear  devise  the  intention  to 
revoke  must  be  as  clear  as  the  devise."  {Doe, 
dem.  HeaHeet  ux.,v.  Hiekt,  upcm  error,  8  Bing., 
475.) 

"  A  revocation  must  be  by  express  words  or 
necessary  implication."  (Per  Shaw,  Oh.  J.,  ar- 
guendo; Lamb  v.  Dtmb.  11  Pick.,  875,  876.) 

Also,  the  defendant  contends  that  the  revo 
cation  in  the  codicil  was  carefully  guarded  and 
limited,  "  so  that  no  more  than  the  income,  in- 
terest or  rent  of  any  portion  of  my  real  or  per- 
sonal estate,  and  not  the  principal  of  said  per- 
sonal or  fee  of  said  real  estate  may  come  to  the 
said  Samuel." 

And  lo  prevent  misapprehension,  the  testator 
repeated  the  devise  to  the  heirs  of  Samuel,  in 
the  will  already  cited  as  to  "  the  principal  of 
said  personal  and  fee  of  said  real  estate,"  by 
the  words,  "  which  at  his  decease  it  is  my  will 
that  the  sidd  real  and  personal  estate  shall  then 
go  to  the  legal  heirs,"  obviously  of  Samuel,  be- 
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cause  ' '  his  iotereet  and  happlnesB"  was  the  toU 
object  of  the  codicil. 

Also,  that  the  Teal  and  penonal  estate  of 
which  the  testator  had  by  his  will  given  "  more 
than  the  income,"  &c.,  was  the  ur^  mass  of 
property,  both  real  and  personal,  given  to  the 
executor  in  trust  to  be  divided  into  four  equal 
parts,  half  of  one  of  which  fourth  parts  was 
given  to  Samuel  for  life,  remainder  to  bis  heire, 
' '  and  the  other  half  of  this  fourth  part  to  be 

Eaid  to  the  said  Samuel  in  money,  when  col- 
icted,  to  stock  his  (arm,  or  for  other  purposes." 
And  the  tevocatloo  in  the  codicil  made,  be- 
cause "  Samuel  had  sold  bis  two  farms,"  was 
intended  merely  to  revoke  the  gift  to  Samuel 
of  this  "other  half  of  said  fourth  part."  in 
terms  carrying  all  the  interest  therein,  to  en- 
able him  to  stock  his  farm,  or  for  other  pur- 
poses." 

That  berides  these  interests  in  such  fourth 
part,  and  bis  life  interest  In  the  Stoddard  lot 
(the  land  in  controversy),  the  will  cont^ns  no 
gift  whatever  to  Samuel,  except  some  trifles  in 
books  and  clothing. 

Fourth.  That  as  to  the  fourth  prayer— if  the 
time  of  limitation  prescribed  by  the  Revised 
Statutes  of  Massachusetts,  chapter  119,  be  the 
governing  rule  in  this  case,  allowing  twoity 
years  from  the  death  of  Samuel  L.  Brown,  wiw 
ten  years  after  disability  removed — the  defend- 
362*]  ant  could  have  brought  his  action*at  any 
time  before  February  6tb,  1852;  but  if  the  Act 
of  Massachusetts  of  1786,  chapter  13  (the  only 
Limitation  Act  in  force  prior  to  Revised  Stat- 
utes touching  real  actions),  be  the  governing 
rule  in  this  case,  then  entry  made  and  action 
brought  before  January  81st,  IMl,  would  be 
BufBcient,  as  to  time  of  entir  and  action  brought. 

Fifth.  That  as  to  the  fifth  prayer— on  the 
pleadings  and  facts  in  this  case — the  defendant 
rightfully  recovered  in  the  court  below  on  the 
following  grounds,  collectively: 

1st.  Because  he  had  title  in  fee  simple  to 
real  estate,  lying  within  the  Jurisdiction  of  the 
court  to  which  ne  brought  suit. 

2d.  Because  be  had  actual  seisin  (see  ITordv. 
Fuller  et  at..  15  Pick.,  186)  of  the  same  within 
the  time  of  limitation  allowed  by  law,  and 
brought  his  action  therefor  in  season. 

8d.  Because  his  writ  of  right  arainst  the  ten- 
ant in  possession  of  the  freehold  for  the  recov- 
ery of  the  fee  simple  after  actual  entry,  was  a 
proper  remedy.  (Gr«8n  v.  Liter,  8  branch, 
829:  Wai»  T.  Prinee,  4  Mass.,  64:  llunt  v. 
Ilvnt,  3  Mete.,  175;  Jackson  on  Real  Actions, 
15;  Steams  on  f^eal  Actions,  850,  370.  As  to 
forms  of  writs  in  all  actions  in  Massachusetts, 
Stearns,  91,  93,  200.  244.) 

4th.  Because,  by  the  Judiciary  Act  of  Con- 
gress of  1789.  the  omirt  below  had  jurisdiction 
over  the  subject  of  controreray  and  the  parties. 

0th.  Because  no  fact  in  the  case  for  the  jury 
to  condder  was  in  dispute  between  the  parties. 

6th.  Because  the  {ueadings  put  in  inue  the 
whole  subject  in  dispute  and  paned  upon  by  the 
court  and  jury. 

7th.  Beoiuse  the  opinion  of  the  state  court 
(which  seems  not  to  have  at  all  considered  the 
very  important  and  essential  feature  of  the  will 
touching  the  large  maw  of  real  and  personal 
property  given  in  trust  to  the  executor,  and 
divisible  in  four  parts)  tmng  upon  the  construc- 
tion of  a  will  only,  had  no  mnding  force  in  the 
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United  States  courts,  and  was  entitled  only  to 
tile  confidence  created  by  its  reasoning.  {Lant 
etalv.  Vick,  S  Bow..  4M;  fbrerafty.  MaBet, 
4  How.,  870;  Tkamat  etaLv,  ffateh,  8  Sumn., 
170.) 

8lh.  That  if  the  ^judgment  in  the  state  court, 
instead  of  a  nonsuit,  had  been  for  the  tenant; 
yet  as  that  action  was  b^  writ  of  entry,  it  would 
be  no  bar  to  a  writ  of  nght,  which  would  be  a 
higher  remedy.  (Stearns  on  Real  Actiona,  p. 
859.) 

9th.  Because  the  dmreyances  of  Samuel  and 
others  wo^ed  no  forfeiture  of  tiie  remainder 
given  to  the  heirs  of  Samuel.  {Steanu  et  ta.  v. 
Winthipttux..  1  Pick.,  318;  4  Kent,  856.) 

Commisrioner's  notes  to  Revised  Statutes  of 
Massachusetts,  pt  2,  ch.  B8,  sec  6. 

*Mr.  Jiutiee  Wayne  deliTered  the  L*363 
opinion  of  the  court: 

This  cause  has  been  brought  to  this  court 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts,  by  a  writ  of 
error. 

The  action  is  a  writ  of  right.  The  demandant 
declares  that  he  has  been  deforced  by  the  ten- 
ant, Fitz  Henry  Homer,  of  certain  premises 
claimed  by  him  as  his  right  and  inheritance,  of 
which  he  was  seised  In  fee  within  twenty  jean 
before  the  commencement  of  his  suit,  at  the 
May  Term'  of  the  Circuit  Court,  A.  D.  1851. 
A  motion  was  made  at  a  subSequeot  term  to 
quash  the  writ,  upon  the  ground  that  the  rem- 
edy by  a  writ  of  right  had  been  abolished  by 
the  Revised  Statutes  of  Massachusetts,  ch.  101, 
sec.  51.  The  court  denied  the  motion.  Then 
the  defendant.  Fitz  Henry  Homer,  who  is  ten- 
ant of  a  part  of  the  land  demanded,  tendered 
the  general  issue  on  a  joinder  of  the  roise,  on 
the  mere  right  of  the  demandant,  as  to  that  of 
part  of  the  land  of  which  the  defendant  is  ten- 
ant; with  pleas  of  general  non-tenure  as  to  a 
part  of  the  demanded  premises,  and  of  special 
non-tenure  as  to  the  residue.  His  tender  was 
allowed,  and  such  pleas  were  filed ;  upon  which 
the  counselofthedemandanl  joined  issue.  Sub- 
sequently, the  defendant  asked  leave  to  amend 
his  pleas,  by  striking  out  the  pleas  of  the 
general  issue  and  general  non-tenure,  as  the 
same  had  been  pleaded,  which  was  permitted, 
and  he  filed  a  plea  of  joioderof  the  mise  on  the 
mere  right,  with  pleas  of  non-tenure.  The 
demandant  joined  issue  on  the  first  plea,  and 
filed  a  replication  averring  that,  from  anj^hinjg 
alleged,  be  was  not  precluded  from  having  his 
action  against  the  defendant,  because,  at  the 
time  of  suing  out  his  writ,  the  tenant  was  ten- 
ant of  the  freehold,  as  has  been  supposed  in  the 
writ,  of  all  the  residue  of  the  demanded  prem- 
ises;  and  he  prayed  that  the  same  mi^ht  be  in- 
quired of  by  the  country.  Issue  having  been 
taken  upon  the  replication,  the  cause  was  tried. 
At  the  trial,  the  demandant  put  in  evidence  the 
will  of  William  Brown,  dated  the  26Lh  April. 
1815,  with  acodicil  dated  80th  May,  1816,  upon 
which  he  rested  his  title.  The  tenant  pro- 
duced the  record  of  a  judgment  in  a  writ  of  en- 
try, brought  by  the  defendant  in  error  against 
the  plainnff  in  error,  in  the  Supreme  Judicial 
Court  of  Massachusetts,  emhradng  the  prem- 
ises here  demanded,  and  which  had  been  sob- 
mitted  to  that  court  on  an  agreement  of  fa^ 
in  which  a  judgment  of  nonsuit  was  directed 
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li^  the  court;  and  thU  aftreement  of  facts  and 
judgment  the  tenant  offered  lb  evidence  as  a 
Mr  or  estoppel  to  the  demandant,  so  far  as  the 
premises  were  identical  with  those  claimed  in 
this  writ  of  right,  and  moved  the  court  so  to 
instruct  the  jury.  The  tenant  then  put  in  the 
deeds  of  William  Brown,  Zebiah  C.  Tilden, 
Sally  Brown,  and  Samuel  Livermore  Brown, 
804*]  'dated  May  5,  1824,  who  were  the  only 
children  and  sole  heirs  at  law  of  William 
Brown,  the  testator,  maiataininKthattheKrant- 
ors  were  enabled,  by  virtue  of  the  will  and 
codicil,  to  pass  all  the  title  to  the  demanded 
premises  which  the  testator  had  at  the  time  of 
bis  death. 

The  tenant  further  moved  the  court  to  in- 
struct the  jury  that  the  action  could  not  be 
maintained,  because  writs  of  right  to  recover 
land  in  the  State  of  Uassachusetts  had  been 
abolished  by  its  laws. 

Also,  to  instruct  the  jury  that  the  demandant 
took  nothing  under  the  will  and  codicil  of 
William  Brown,  and  that  on  the  pleadings  and 
facts  in  the  case  the  demandant  could  not  main- 
tain this  action.  Another  instruction  wasasked, 
namely :  that  the  rights  and  title  of  the  demand- 
ant, and  those  under  whom  he  claims,  to  the  de- 
manded premises,  or  any  part  thereof,  have 
been  barred  by  the  Statute  of  Limitations  cf 
Massachusetts.  But  the  counsel  for  the  tenant, 
now  the  plaintiff  in  error  in  this  court,  stated 
in  bis  argument  that  his  other  prayers  for  in- 
struction were  not  relied  upon.  Tne  court  re- 
fused to  give  either  of  the  instructions  just  re- 
cited, and  instructed  the  j[ury  that  the  demand- 
ant was  entitled  to  a  verdict  for  that  part  of  the 
demanded  premises  as  to  which  the  tenant  had 
pleaded  the  general  issue ;  and  as  to  that  part  of 
the  demand^  premises  to  which  the  tenant  had 
put  in  pleas  of  non-tenure,  that  their  verdict 
should  be  for  the  toiant.  The  coiuuel  for  the 
defendant  excepted  to  the  refusals  and  to  the 
instructions  which  the  court  gave,  and  the  jury 
returned  a  verdict  for  the  demandant,  ' '  that  on 
the  first  issue,  being  the  general  issue,  the  jury 
find  that  the  said  George  L.  Brown  hath  more 
mere  right  to  have  an  undivided  moiety  of  so 
much  01  the  demanded  premises  as  Is  uaus  de- 
scribed (northerly  by  Clinton  Street  sixteen  feet: 
easterly  by  the  center  of  a  brick  wall,  dividing 
the  premises  from  land  formerly  of  D.  Packer, 
dec^sed,  fifteen  feet  eight  inches;  southward- 
ly by  land,  formerly  of  Savage,  now  of  Homer, 
the  defendant,  twenty-three  feet,  with  the  ap- 
purtenances to  him  and  his  heirs,  as  he  hath 
above  demanded  the  same)  than  the  said  Homer 
has  to  hold  the  same  as  he  now  holds  it,  as  tbe 
niA  Brown  by  his  aforesaid  writ  haUi  above 
supposed;  and  that  the  demandant  was  seised 
of  the  same,  as  by  him  in  his  writ  alleged.  On 
the  second  and  third  issues,  being  upon  the 
pleas  of  general  and  special  non-tenure,  the  jury 
find  (hat  the  said  Fitz  Henry  Homer  was  not  at 
the  date  of  the  writ,  has  not  been  since,  and  is 
not  now,  seised  as  of  freehold  of  anv  part  of  the 
land  therein  described,  as  the  said  Brown  by 
bis  aforesaid  writ  hath  above  supposed." 

We  think  that  the  remedv  by  a  writ  of  right 
365*J  for  the  recovery  *of  corporeal  heredita- 
ments m  fee  simple,  may  still  be  resorted  to  in 
the  Circuit  Court  of  the  United  Stales  for  the 
District  of  Massachusetts,  though  the  same  has 
been  abolished  in  the  courts  (tf  that  State,  wad 

HowAim  Itt. 


.  Browi*.  864 

that  the  court  did  not  err  in  instructing  the 
jury  accordingly.  Such  a  remedy  existed  in 
the  courts  of  Massachusetts  until  the  year  1840, 
and  it  became,  by  the  Judiciary  Acts  of  1789 
and  179S,  a  remedy  in  the  Circuit  Court  for  that 
district;  any  subsequent  legislation  of  the  State 
abolishing  it  In  its  courts  does  not  extend  to  the 
courts  of  the  United  States,  because  it  is  a  mat  • 
ter  of  process  which  is  exclusively  regulated  by 
the  Acts  of  Congress.  ( Wayman  v.  Southard, 
10  Wheat.,  1.)  It  is  as  process  alone,  however, 
that  it  continues  in  the  courts  of  the  United 
States,  sublect  to  the  limitation  prescribed  by 
the  Revised  Statutes  of  Massachusetts,  as  to  the 
time  within  which  such  a  remedy  may  be  pros- 
ecuted in  its  courtsi 

The  second  instruction  asked  was  also  prop- 
erly refused.  A  judgment  of  nonsuit  is  only 
given  after  the  appearance  of  the  defendant, 
when,  from  any  delay  or  other  fault  of  the 
plaintiff  against  the  rules  of  law  in  any  subse- 
quent stage  of  the  case,  he  has  not  followed  the 
remedy  which  he  has  chosen  to  assert  his  claim 
as  he  ought  to  do.  For  such  delinquent  or 
mistake  he  may  be  non  pro$*d,  and  is  liable  to 
pay  the  costs.  But  as  nothing  poritive  can  be 
implied  from  the  pfadntlff's  error  as  to  the  sub- 
ject matter  of  his  suit,  he  may  re-assert  it  by 
the  Eame  remedy  in  another  suit,  if  it  be  appro- 
priate to  bis  cause  of  action,  or  by  any  other 
which  is  so,  if  the  first  was  not.  (Black.,  296; 
1  Pick.,  S71;  3  Mass..  118.)' 

It  is  not,  however,  only  for  a  non-appearance, 
or  for  delays  or  defaults  that  a  nonsuit  may  be 
entered.  The  plaintiff  in  such  particulars  may 
be  altogether  regular,  and  the  pleadings  be 
completed  to  an  issue  for  a  trial  by  the  juty; 
yet  the  parties  may  concur  to  take  It  from  the 
jury  with  the  view  to  submit  the  law  of  the 
case  to  the  court  upon  an  agreed  statement  of 
facts  with  an  agreement  tiiat  the  plaintiff  shall 
be  non  pn»^d.  if  Uie  facts  stated  are  InsufBcient 
to  maintain  the  right  which  he  claims.  The 
court  in  such  a  case  will  order  a  nonsuit,  if  it 
shall  think  the  taw  of  it  against  the  plaintiff, 
but  it  will  declare  it  to  be  done  in  conformity 
with  the  agreement  of  the  parties,  and  its 
effect  upon  the  ptahitlff  will  be  predsely 
the  same  and  no  more  than  if  he  had 
been  non  pro^d  for  a  non-appearance  when 
called  to  prosecute  his  suit,  or  for  one  of  those 
delays  from  which  it  may  be  adjudged  that  he 
is  indifferent.  The  Supreme  Court  of  Ma<isa- 
chusetts,  in  deciding  the  cause  submitted  to  it, 
did  so  in  conformity  to  an  agreement  between 
the  parties,  but  its  judgment  cannot  be  plead- 
ed as  a  bar  to  the  mlt,  thou^  in  giving  it,  an 
opinion  was  expressed  upon  we  merit  ofthe  de- 
mandant's *elsjm  under  the  will  of  his  [*366 
grandfather,  William  Brown. 

The  court  was  also  asked  to  instruct  the  jury 
that  the  demandant  was  estopped  from  prose- 
cuting this  action  by  his  agreement  in  his  pre- 
vious suit  to  submit  it  upon  a  statement  of  facts. 
In  every  view  which  can  be  taken  of  an  estop- 
pel, that  agreement  cannot  be  such  here,  be- 
cause the  demandant  does  not  make  in  th\%  case 
any  denial  of  a  fact  admitted  by  him  in  that 
case.  He  rests  his  title  here  to  the  demanded 
premises  upon  the  same  proofs  which  were 
then  agreed  by  him  to  be  facts.  This  he  has  a 
right  to  do.  Uis  agreement  onlv  estopped  him 
tnm.  denying  that  oe  luul  submitted  hluuelf  to 
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bo  noasulted,  or  tbat  he  was  not  liable  to  its 

consequcncfs. 

We  come  now  to  the  third  prayer  for  an  in- 
Btruclion  which  tlie  court  denied.  It  was  that 
the  demandant  taltes  nothing  under  the  will  of 
Wllltaro  Brown,  and  that  lie  has  do  title  to  the 
demanded  premises  or  any  part  thereof.  The 
land  sued  for  Is  a  part  of  what  the  testator  dcs- 
igoates  in  his  will,  the  estate  bought  from  Mr. 
Stoddard.  He  t>equeathB  the  rent  or  improve- 
ment of  the  store  upon  it,  with  the  wharf  priv- 
ilege, to  his  son.  Samuel  L.  Brown,  during  bis 
natural  life,  ' '  and  the  premises  to  descend  to 
bis  heirs."  It  is  here  said  that  this  bequest  and 
devise  was  revoked  by  the  testator  in  the  codi- 
cil to  his  will.  Care  must  be  taken  in  the  ap- 
plication of  the  codicil  to  the  will,  but  in  our 
opinion  the  testator's  intention  may  be  satis- 
factorily shown  from  the  language  which  he 
uses  in  the  codicil,  and  from  its  direct  connec- 
tion with  one  of  the  bequests  in  the  will  to 
Samuel.  The  latter  will  be  more  readily  seen 
by  a  recital  of  all  the  testator's  bequests  to 
Bamuel.  before  we  make  the  application  of  the 
codicil  to  that  to  which  we  have  referred.  The 
first  bequest  is  that  already  staled  of  the  rent 
or  improvement  of  the  store  and  wharf  privi- 
lege of  the  Stoddard  property.  He  then  directs 
bis  son  William,  as  some  consideration  for  the 
difference  in  the  value  of  the  devise  to  him 
over  that  of  his  bequest  to  Samuel,  to  vest  one 
thousand  dollars  in  stock,  the  interest  of  which 
Is  to  be  paid  to  Samuel  during  his  life  and  the 
principal  to  descend  to  his  heirs.  The  third 
bequest  to  Samuel  Is  one  fourth  part  of  a  mass 
of  real  and  personal  estate  as  it  is  mentioned  in 
the  will,  and  all  of  his  other  property  not  be- 
fore or  hereafter  disposed  of,  as  the  same  may 
be  turned  into  money,  with  this  direction  to 
hia  executor,  to  vest  one  half  of  one  fourth  of 
it  In  stock  or  real  estate,  "the  dividend  or  rent 
of  which  is  to  be  paid  to  Samuel  as  it  may 
arise,  and  the  principal  or  premises  to  descend 
to  bis  heirs."  The  testator  then  bequeaths  to 
Samuel  the  other  half  of  that  fourth  in  money, 
when  collected,  to  stock  his  farm  or  for  other 
367*]  purposes.  The 'difference  between  this 
last  and  the  other  bequests  to  Samuel  being 
that  he  had  in  all  of  toe  others  only  a  life  in- 
terest, and  in  this  an  unqualified  and  absolute 
right.  Now,  the  question  is,  what  qualifica- 
tions have  been  made  by  the  testator's  codicil 
of  his  bequests  in  the  will  to  Samuel  and  bis 
heirs,  and  whether  the  codicil  does  not  relate 
exclusively  to  tlmt  bequest  of  monCT  left  to 
Samuel  to  stock  bis  farm  and  for  oUier  pnr- 
posesT  Tliat  must  be  determined  bythe  lan- 
gnoge  of  the  codicil.  If  that  is  sufficient  to  in- 
dicate the  testator's  meaning,  we  are  npt  per- 
mitted to  search  out  of  it  for  an  inference  of 
hia  iutenlioa.  If  it  bears  directly  upon  one  of 
his  bequests  to  Samuel  in  such  a  way  as  to 
cliange  it  from  an  absolute  gift  into  a  life  in- 
terest, in  conformity  with  the  prevalent  inten- 
tion of  the  testator  manifested  throughout  the 
body  of  his  will,  to  leave  to  Samuel  only  a  life  in- 
terest in  any  part  of  his  estate,  except  as  to  tbat 
bequest  of  the  one  half  of  one  fourth  already 
mentioned  to  stock  bis  farm  and  for  other  pur- 

Kses,  no  Other  application  of  the  codicil  can 
made  to  any  other  bequest  in  the  teatatra^s 
will. 

We  learn  from  the  codldl  tbat  Samuel  bad 
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sold  his  farm  between  the  date  of  the  will  and 
that  of  the  codicil,  fur  the  stocking  of  which 
the  testator  had  given  to  him  a  sum  of  mon^. 
And  then  the  testator  states  bis  inducement  for 
making  the  codicil  to  be  K^muel's  apparent  re- 
lioquisnment  "  of  every  intention  to  agricul- 
tural pursuits,"  and  tliat  being  absent  at  ant 
to  qualify  himself  ftn-  a  seafarmg  life,  he  coo- 
stdeis  it  to  be  more  for  his  interest  and  hapf^- 
oess  to  repeal  and  revoke  "  the  part  of  my  will 
wherein  any  part  of  my  estate,  real  or  peraoDal, 
is  devised  or  bequeathed  to  my  son  Samuel 
therein  named,"  and  in  lieu  thereof  to  bequeath 
to  him  only  the  income,  interest,  or  rent  of  the 
real  or  personal  estate  during  his  life.  Now, 
excepting  the  unqualified  bequest  of  themon^ 
to  stock  his  farm,  the  testator  had  not,  tn  tHha 
of  his  other  bequests,  left  to  Samuel  any  more 
than  the  income,  interest  or  rent  of  any  part 
of  his  real  or  personal  estate;  declaring  tbat 
the  property  or  stock  from  which  such  rent  or 
income  might  arise,  should  go  to  his  heirs. 
With  such  correspondinc  Intentions,  both  in 
the  will  and  In  the  codicil.  In  regard  to  Samuel, 
the  codicil  cannot  be  considered  as  a  revoca- 
tion of  the  former  interest  given  to  Samuel  for 
his  life,  and  afterwards  to  his  heirs,  unlen  the 
testator  has  used  language  showing  an  express 
intention  to  exclude  Samuel's  heirs  from  that 
which  bad  been  given  to  him  for  his  life,  and 
afterwards  without  any  limitation  to  Uiem. 
That  the  testator  has  not  done.  The  only 
words  in  the  codidl  which  have  been  ur:ged  io 
the  argument  to  show  that  the  testator  meant 
to  do  BO,  is  bis  uncertain  declaration  at  the  end 
of  It,  that  it  was  his  will  that  the  real  and  per- 
sonal estate  out  of  which  Samuel  was  to 
*have  the  income  during  bis  life,  r*368 
should  at  his  death  go  to  the  l^[al  he3n.  It 
was  said  that  these  ^rords— the  legal  heirs— in 
connection  with  those  immedistely  preceding, 
"so  that  no  more  than  the  income,  intereet  or 
rent  of  any  portion  of  his  real  or  personal,  and 
not  the  fee  of  said  real,  may  come  to  the  said 
Samuel."  meant  nothing,  unless  they  related  to 
the  devise  of  the  Stoddard  estate,  and  to  the 
testator's  own  heirs,  because  in  that  devise  it 
bad  been  provided  already  that  the  fiee  ahoald 
go  to  the  heirs  of  SamueL 

Without  yielding  to  such  a  ooocIusImi,  It  is 
sufi3cient  for  us  to  say,  tbat  the  testator  had 
provided  that  other  real  estate  might  be  bought 
out  of  one  half  of  one  fourth  of  the  proceeds 
of  the  property  left  to  the  executor,  in  trust  lo 
be  sold  for  the  benefit  of  his  four  children,  Ihe 
rent  of  which  was  given  to  Samuel  with  a  de- 
vise of  it  after  his  death  to  his  heirs,  and  that 
he  had  given  to  Samuel  absolutely  the  other 
half  of  that  foprtb.  which  last  he  meant  by 
his  codicil  to  revoke  and  to  place  upon  tlie 
same  footing  with  the  rest  of  his  estate,  the  In- 
terest or  rent  of  which  he  bequeathed  to  Sam- 
uel for  bis  life.  V/e  have  been  brought  to  this 
conclusion  by  the  language  of  the  tettator  in 
his  will  and  codidl.  His  redtal  of  the  canies 
which  Induced  him  to  make  the  codicil,  shows 
that  he  had  a  particular  partof  bis  will  in  view 
(and  not  all  those  parts  of  it  in  wblcb  be  bad 
provided  for  Bamuel),  singly  in  cnnnectioa 
with  Samuel,  and  that  It  was  a  consequence  of 
those  drcumstances  (the  aale  by  Samuel  of  his 
farm  and  his  Intention  to  follow  a  aeafariDg 
life)  wbidi  made  him  consider  it  to  be  more 
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for  bia  interest  and  bappinem  to  revoke  that 
bequeet  only  in  which  be  had  given  absolutely 
a  aum  of  money  to  bis  son  to  slock  his  farm. 
The  words  of  revocation  are:  "1  do  herehy 
repeal  aad  revoke  the  part  of  ray  will  wherein 
any  part  of  my  Mtale,  real  or  personal,  is  be- 

aueathtdto  my  son,  the  mitl  Samuel,  and  in 
eu  thereof  do  bequeath  to  my  son,  the  said 
Samuel,  only  the  income,  interest  or  rent  of  said 
real  or  peraooal  estate,  as  the  case  may  be."  It 
ia  onlv  by  cbanging  the  words  "the  part  of 
my  will  ioio  the  "  parts"  of  my  will,  that  the 
codicil  can  be  made  to  bear  upon  all  of  those 
parts  of  the  will  in  which  Samuel  had  been 
made  for  his  life  the  object  of  that  arrange- 
ment for  him  of  which  his  father  speaks  in  that 
clause  of  the  will  which  contains  the  Stoddard 
bequest.  We  think,  from  the  lanjpiage  used 
by  the  testator,  that  be  has  bequeathed  and  de- 
-vlsed  to  the  heirs  of  Samuel  all  of  Ihe  property 
Id  which  their  father  was  given  a  life  interest: 
that  the  codicil  revokes  only  that  clause  of  the 
will  which  contains  a  bequest  of  money  abso- 
lutely to  Samuel,  and  puts  it  upon  the  same 
footing  with  his  other  bequests  to  Samuel,  both 
an  respeclA  Samuel  and  his  heirs.  The  iustruc- 
300*]tion  asked  l)y  the  tenant *was  therefore. 
Id  our  opinion,  rightly  refused  by  the  court, 
and  we  shall  direct  its  Judgment  in  the  suit  to 
be  afflrmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Dlsirlct  of  Massa 
cbnsetts,  and  was  argued  by  counsel;  on  con- 
aitleratlon  whereof,  it  is  now  here  ordered  and 
adjudired  by  this  court,  that  the  Judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  Is  hereby  affirmed,  with  costs. 

Clted-UHoWnOIS;  16  Otto,  flU ;  1  CUfl.,  SU,  482, 


THE  PTQUA  BRANCH  OP  THE  STATE 
BANK  OF  OHIO,  Plaintiff  in  Srrar, 

V. 

JACOB  KNOOP,  Treasurer  of  MiAHi  Countt. 

Munieipal  eorporaiumt — pritate — difference  ex- 
plained — Oeneral  Banking  Lava  ef  Ohio  u 
eontraet  a*  1o  taxee — oUigatian  of. 

^In  1S45  the  LMtslaturo  of  Ohio  passed  a  ireneral 
Vmkinir  law,  tne  Ufty-nlnth  seotlon  ot  wblcb  re- 
quired Ihe  offlren  to  make  scmi-iiiiaDHl  dividend", 
and  the  sixtieth  required  them  to  set  olT  six  per 
cent,  of  fliioh  dlvkleads  for  the  use  of  the  {ttato, 
wbloh  sum  or  amount  so  set  off  should  be  In  lieu  of 
all  taxes  to  whivb  the  cotnpaay.  or  the  stockhold- 
«rs  therein,  would  otberwlsu  be  subject. 

This  was  a  oontraot  tix\ng  tbe  amount  of  taxa- 
tion, and  Dot  a  law  pr<>8crll)inr  a  rule  of  taxatlOD, 
until  chanered  by  the  Legrlslature. 

In  1861  an  Act  was  paired  entitled.  "An  Act  to  tax 
iMUtlra.  and  Iwnk  and  other  sbK'ks,  the  same  as  urop- 
erty  Is  now  taxable  by  the  laws  of  this  State."  The 
operation  of  thlHlawoelniT  to  Increase  the  tax,  tbe 
banks  were  not  tmund  to  pay  that  Inoreose. 


A  municipal  corporation,  in  which  Is  vested  some 
portion  of  the  aduilnLitnitlon  of  the  guvemmenti 
may  be  chanved  at  the  will  of  the  Ix'tfixlature. 
Butabank,  wnere  tbe  stock  Is  owned  by  individu- 
als, la  a  private  corporation.  Its  charter  In  a  legls- 
iHtlve  con  tract,  aadoannot  tw  ohanged  without  Its 

The  preoedlor  case  upon  this  subject,  examine^ 
and  the  ousc  of  The  Providence  Ouik  v.  liHUiura,  4 
Pet.,  6ei,  explained. 

THIS  case  was  brought  up  from  tbe  Supreme 
Court  of  Ohio,  hj  a  writ  of  error  iRsued 
under  the  twenty-llflh  sectloQ  of  tbe  Judiciaiy 
Act. 

In  the  record  there  was  tbe  following  certifl. 
cate  from  the  Supreme  Court  of  Ohio,  which 
explains  the  nature  of  the  case. 

And  thereupon, «n  motion  of  tbe  defendant, 
it  is  hereby  certified  by  the  court,  and  ordered 
to  be  made  a  part  of  tbe  record  herein,  XYm.  in 
tbe  above-entitled  cause  the  petitioner  claimed 
to  cotiect,  and  prayed  the  aicf  of  the  court  to 
enforce  the  payment  of,  tbe  tax  in  the  petition 
mentioned,  under  an  Act  of  the  General  As- 
sembly of  the  State  of  Ohio,  paused  March  2l8t, 
1851,  entitled  "An  Act  to  tax  banks,  and  bsnk 
and  other  stocks,  *the  same  as  other  [**370 
property  Is  now  taxable  by  the  laws  of  Ibis 
State,"  a  certified  copy  of  which  is  filed  as  an 
exhibit  in  this  cause,  marked  "A."  The  said 
defendant,  by  way  of  defense  to  the  prayer  of 
said  petitioner,  &c.,  set  up  an  Act,  entitled 
'  'An  Act  to  incorporate  Ihe  Stale  Bank  of  Ohio, 
and  other  banking  companies,"  enacted  by  the 
Oeoeral  Assembly  of  the  State  of  Ohio.  Febru- 
ary 24lh,  1»45,  &  certified  copy  of  which  is  filed 
as  an  exhibit  in  this  cause,  marked  '*  B";  under 
which  Act  the  defendants  organized  and  be- 
came and  was,  a  branch  of  the  State  Bank  of 
Ohio,  exercising  Ihe  franchises  of  such  bank 
prior  to  and  ever  since  the  year  1847;  and  that 
tbe  defendant  claimed  that,  by  virtue  of  the 
operation  of  said  Act  last  mentioned,  ibe  Stale 
of  Ohio  bad  entered  into  a  binding  contract 
and  obligation,  wbereby  tbe  State  of  Ohio  had 
agreed  and  bound  herself  not  to  impose  any 
tax  upon  Ihe  defendant,  and  not  to  require  the 
defendant  to  pay  any  tax  for  the  year  1851, 
other  or  greater  than  six  per  cent,  on  its  divi- 
dends or  profits,  as  provided  by  the  sixtieth 
section  of  the  said  Act  of  February  34tb,  1845. 
And  it  is  further  certified,  that  there  was  drawn 
in  question  in  said  cause  the  validity  of  the  said 
Statute  of  the  Stale  of  Ohio,  pa^ised  March 
2l8t,  1861,  hereinbefore  mentioned,  tbe  said 
defendant  claiming  that  it  waa  a  violalion  of 
the  said  alleged  agreement  and  contract  be- 
tween the  State  of  Ohio  and  tbe  said  defend- 
ant, and  on  that  account  repugnant  to  the  Con- 
stitution of  the  United  States,  and  void;  but 
the  court  here  held  and  decided :  Ist.  That  the 
sixtieth  section  of  said  Act  of  February  I04lh, 
1845.  to  inci>rporate  the  State  Bank  of  Ohio, 
and  other  banking  companies,  contains  no 
pledge  or  contract  on  the  part  of  the  State  nol  to 
alter  or  change  tbe  mode  or  amount  of  taxation 
thereinspecified;  but  the  taxing  power  of  the 


Nora.— As  to  point  that  when  the  charter  of 
a  t>ank  Axes  the  amount  of  tuxes  Itl-*  t«>pay,  Che 
state  cannot  levy  another  or  ifreater  tax— ap- 

8 roved  In  Dikhro  v.  Wooloey,  18  Huw.,831  ;sce,alBo, 
[eob's  &  Traders'  B'k  v.  Debolt  18  How.,  3tW :  Jef- 
fenoo  Bntooh  B'k  v.  Skelley,  436:  Franklin  Uranch 
B'k  T.  Ohio,  1  Black,  ;  Wright  v.  SlU,  S  filaok, 
A44> 


Howard  16. 


U.  B.,  UooK  14. 


OirutUutf'inalUv  n/faw  oUerlRO  eAortsraslHipafr- 
ing  ctnli  att.  See  note  to  Dart.  Doll.  v.  Woodward, 
4  VVheat.,518. 

Whatlaioa  art  vnidaa  impairing iMigatUmnfmti- 
traetn.  OniHtilittUniality  »i/  lam  »tr  "/  rrpeat  nr 
nuHltficatiitn  "f  alatuU.  veMedriuhlgthitw affected  by 
niAMQuent  mmtl  tif  statute.  Veiled  rights  defined. 
dee  note  to  rietolier  v.  Peck,  6  Cranoh,  SI. 
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General  Afsembly  of  the  State  of  Ohio  over 
the  pro]»erty  of  companies  formed  under  that 
Act  18  tbe  same  aa  over  the  property  of  indi- 
viduals. ,  And  2d.  That  wht'ther  the  franchises 
of  such  companies  may  be  revoked,  changed 
or  modified,  or  oot,  the  Act  of  March  21st, 
18fil,  upon  any  coostructioQ,  does  not  impair 
any  right  secured  to  ihcm  by  the  Act  of  1845. 
and  is  a  constitutional  and  valid  law.  Audit 
is  further  certified,  that  the  decision  of  the 
question  as  to  the  validity  of  the  said  Statute 
of  1851,  was  necessary  to  the  decision  of  said 
cause,  and  the  decision  in  the  preniiaes  was  in 
favor  of  the  validity  of  said  Statute.  The 
court  do  further  certify,  that  this  court  is  the 
highest  court  of  law  and  equity  of  the  State  of 
Ohio  in  which  a  decision  of  this  suit  could 
be  held.  And  it  is  ordered,  that  said  exhibits 
A  and  B  be  made  parts  of  the  complete  record 
in  ihia  cause. 

The  contents  of  exhibits  A  and  B  are  stated 
in  the  opinion  of  the  court. 
S7t*l  'The  case  was  argued  by  Menr$. 
Stanberrjr  and  Verlton  for  the  plaiotiff  in 
error,  and  by  Mawt.  Spaldia^  and  Payh 
for  the  defendant  in  error. 

The  point))  made  by  the  couosol  for  the  plaint- 
tiff  in  error  were  the*  following: 

IsC  That  the  Piqua  Branch  of  the  State  Bank 
of  Ohio  is  a  private  corporation. 

The  principle  governing  this  point  is,  that  if 
the  whole  interest  of  a  corporation  do  not  be- 
long to  the  public,  it  is  a  private  corporation. 
(Angell  &  Ames  on  Corporations.  secR.  81  to  86 
inclusive;  Dartmouth  v.  Woodieard,  4  Wheat., 
680 ;  BaUy  v.  May>yr  of  New  York,  8  Hill,  531 ; 
Bank  Uhiled  8tate»  v.  Planters'  Bank  Georgia, 
9  Wheat.,  907;  Minert'  Bank  v.  UniUd  Statet, 
1  Greene,  S5S;  Bonaparte  v  Camden  4)  Amitoy 
fi.  A        1  Bald..  222.) 

2d.  The  Act  of  the  24th  of  February,  A.  D. 
1845,  providing  for  the  creation  of  this  private 
corporation,  became,  by  its  acceptance,  a  con 
tract  between  the  State  and  the  corporators, 
ftrbich  contract  is  entitled  to  the  protection  of 
tliat  clause  of  the  Constitution  of  tlie  United 
States  which  prohlbiu  the  States  from  parsing 
any  law  impairing  the  obligation  of  contracts. 

Aogell  Sl  Ames  on  Corp.,  sees.  31.  469,  767; 
Dartmouth  College  V.  HWu»trd,  4  Wheat ,  686. 
Gordon  v.  Appeal  Tax  Cvurt,  8  How..  145; 
Wext  Rieer  Bi-idge  Co.v.  Da,  6 How.,  531 ;  Plan- 
Uru'  Bank  of  Miasaaippi  v.  Hluirp.  6  How.,  826, 
827;  EaA  HaHft/rd  v.  Hartford  Bridge  Co.,\t 
Conn.,  98;  NewJeraeffv.  Wil»tm.7Craxtck,  164; 
Pitcher  V.  Peek,  8  Cranch.  88;  TerreU  v.  Tag 
lor,  9  Cranch,'  43;  Town  <f  Puwlei  v.  Clarke,  9 
Cranch.  292;  Wales  v.  SUtiKm.  2  Mass.,  148; 
Enfield  Toll  Bridge  v.  <Jonn.  Itiver  Co.,  7  Com., 
58;  McLaren  v.  Pennington.  1  Paige,  Cb.,  107;  2 
Kent's  Com..  805.  806;  Greene  v.  BiddU,  8 
Wheat.,  1;  UniteraUy  of  Maryland  V.  WilUamt, 
9  O.  &  J.,  4U2;  Bayne  v.  BUdwin,  8  Sm.  &  M. 
<Hi88.),  66l;  Aberdeen  Academy  v.  Mayer  of 
AUideen,  13  Sm.  &  M.,  6-15;  Young  v.  Harri- 
son, 6  Ga.,  130;  Golet  v.  Madimn  Cuunty.  Brcese 
(111.),  120;  Bualiv.  S/iipman,  i  Scam.  (ill.).  190; 
The  People  v.  MarsIiaU.  1  Oilman  (111.),  672; 
State  V.  Hayward.  3  Rich.  8.  C  889;  BiUg  v. 
RiUroad  Co..  4  Uarr.  (Del.),  889;  LeCUrcq  v. 
GalUpoli*.  7  Ohio,  217;  mte  v.  Com'l  Bank  of 
Cincinnati,  7  Ohio,  125;  SiaU  v.  WtuA.  tioc. 
Library,  9  Ohio,  96;  MieJagan  Bank  y.  Ba^- 
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ing».  1  Doug.  (Mich.),  22.'$;  Btnkof  Pnnigt- 
Bania  V.  CommoniCfotth.  19  Penn..  151:  Ha^y 
V.  WaUham.  9  Pick.,  108. 

3d.  Therigbt  of  a  state  to  tax  the  property  nf 
a  private  corporation  *(such  as  a  bank)  [*372 
or  to  tax  any  speeiHed  property  of  private  per- 
sons may,  by  legislative  contract,  be  wholly 
reilnquitfhed^  commuted,  or  limited  to  an  agnra 
amount,  and  no  State  law  can  impair  the  vaUd- 
ity  of  such  contract. 

Angell  &  Ames  on  Corp.,  sees.  469-472  in- 
cliwive;  Gordon  v.  Appeal  Tax  Court,  8  How., 
138;  Gordon's  Me'rs  t.  Baltimore,  fi  Oi)l.  281; 
Bank  of  Cape  Piar  v.  Edwards,  5  Ired.,  518; 
Bank  of  Gape  P^ar  v.  Deming.  7  Ired.,  SI 6: 
Union  Bankof  Tennessee  v.  Stnte.  9  Terg..  490: 
State  of  New  Jersey  v.  Bury.  2  Harr..  84;  Gor- 
don V.  State,  1  Zabriokie.  52T;  Johnson  v.  Con 
monweaUh,  7  Dana,  842;  Bank  of  lOinois  v. 
The  People,  4  Beam.,  8U4;  Williams  v.  Union 
Bankof  Tennessee,  2  Hump.,  339;  Atmiter  r. 
Woodbridge,  6  Conn..  228:  Osborne  v.  Hmn- 
phrey,  7  Conn..  835;  ffMt  Hartford  v.  ffariford 
Bridge  Company,  17  Conn.,  93:  State  v.  Oom'l 
Bank  of  Cincinnati,  7  Ohio,  1^5. 

In  the  absence  of  adjudicated  cases  to  e»- 
tabliah  the  right  of  the  Legislat  ure  of  a  state  lhu» 
to  relinquish,  commute  or  limit  the  amount  of 
taxation,  it  might  and  ouj^t  to  be  inferred  frmn 
the  uniformity  and  extent  of  ita  exercise  by  thp 
States  from  their  earliest  history  to  the  present 
lime. 

In  the  case  of  Briscoe  v.  Bank  of  Kentucky,  11 
Pet.,  318,  the  court  say,  "that  a  unifom 
course  of  action  involving  the  right  to  the  ex- 
ercise of  an  important  power  by  the  State  gov- 
ernments for  half  a  century,  and  this  almost 
without  qtiestioD,  is  no  unsattefactory  evidence 
tbai  the  power  is  rightly  exercised.  {Vin..  WA. 
dt  ZanestiUe  R.  R.  Co.  v.  Com'rs  (Mnton  Co.,  21 
Ohio,  95.) 

In  accomplishiD|;  the  lawful  purposes 
legislation,  the  choice  of  means  adapted  to  the 
end  must  be  left  cxcluiavely  to  the  discretion  of 
the  Legislature,  provided  the  means  used  are 
not  prohibited  by  the  Consthution.  {Cin.,  WU. 
(ft  ZanesvWe  R.  R.  Co.  v.  Qm'n  Clinton  Co., 
21  Ohio,  95.) 

4lh.  The  plaintiff  in  error  claims  that  by  the 
sixtieth  section  of  the  Act  of  24th  of  Februarv. 
1845,  the  Slate,  by  contract  (and  not  by  legis/v 
tive  command),  fixed  and  agreed  upon  the  lime, 
manner,  and  amount  of  taxation  to  beimpo«d 
upon  and  paid  by  said  bank,  which  eonttact  U 
mutually  biuding  on  the  parties,  and  cannot 
changed  or  abrogated  by  either  without  tlie 
consent  of  the  other. 

This  last  propo^-ltlon  involves  an  interpre- 
tation of  so  much  of  said  law  as  relates  to  the 
subject  of  taxation  in  two  attpects: 

1.  Whether  the  dxUeth  secticm  be  a  contract 
on  the  subject  of  taxation,  as  claimed  the 
plaintiff  in  error,  or  a  law  dictating  and  com- 
manding the  amount  of  taxation,  aai^medl^ 
the  defendant  in  error. 

*2.  If  it  beaconlract,  whetberitwas  [*373 
temporary  and  depending  on  the  will  of  the 
Legislature,  or  permanent,  and  to  remain  ia 
force  during  the  term  of  the  charter. 

The  court  lay  down  the  doctrine  in  ChmHm 
Ritor  Bridge  V,  Warren  Bridge,  II  P^,  M5. 
that  in  the  conatruction  of  atatutea  creaUi^ 
COTporations,  tlie  ruleaof  the  common  law  nniA 
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Eivern  in  this  country;  and  in  the  name  opin- 
at  pa^  548.  tbc  coura  say,  thai  the  rules 
of  construing  a  statute  which  surrenders  the 
tiixiDg  power,  are  the  same  m  ibone  that  apply 
to  uny  other  tiffwllait  the  public  intere"!. 

In  the  case  nf  The  Sutton  Ilospital.  Lord  Coke 
lay."*  down  the  rule  of  the  amiraon  law  in  the 
construction  of  charters  in  the  following  terms, 
namely:  "That  tie  beet  exposition  of  the 
Kind's  charter  is  upon  the  consideration  of  the 
whole  charter  to  expound  the  charter  hv  the 
charter  itself,  every  material  part  thereof  ))cing 
explained  according  to  the  true  and  genuine 
scDfe,  which  is  the  best  method."  The  rule  of 
iDtorpretatioQ  is  laid  down  by  the  Supreme 
Covirtm  Charles  !Uv«rBridye  v.  Warren  Bridge, 
11  Pet.,  549.    Also,  by  Story,  in  his  dis- 

senting opinion,  at  paqe  600.  Alno,  in  cane  of 
Richmond  Railrond  Co.  v.  Lanisa  Railroad  Com- 
panfi,  13  How.,  18. 

Where  a  right  is  not  given  in  express  words 
by  the  charter,  it  may  be  deduced  by  interpre- 
tation, if  it  is  clearly  inreral>le  from  some  of  its 
proviitions.  [StourSridfje  Gaml  v.  Wheelj/,  & 
Bam.  &  Adol..  Unim  l^n& Tenneaaee 
V.  Th«  at^te,  9  Yerg.,  495.) 

In  adoptipg  the  rule  of  expounding  the  char- 
ter by  Ibe  charter  itself,  the  court  is  referred  to 
all  that  part  of  the  Act  of  Incorporation  which 
is  subsequent  to  the  forty-flfth  section. 

In  construing  statutes  making  grants  for 
private  enterprise,  it  is  a  settled  principle, 

1st.  That  all  grants  for  purposes  of  this  sort 
are  to  be  construfd  as  contracts  between  the 

fi>vemmcnt  and  the  grantee,  and  not  as  mere 
ws.  (11  Pet.,  660;  judge  Story's  opinion.) 
2d.  That  they  are  to  receive  a  reasonable  con- 
struction. Ana  if  from  the  express  words  of 
the  act,  or  just  and  plain  inference  from  the 
tenuB  used,  the  intent  can  be  satisfactorily  made 
out,  it  is  to  prevail  and  be  carried  Into  effect. 
But  if  the  language  be  ambiguous,  or  the  Intent 
cannot  be  satisfactorily  made  out  from  the  terms 
UKed,  then  the  act  is  to  l>e  taken  most  strongly 
against  the  grantee  and  most  beneficially  to  the 
public.    (11  Pet..  600.) 

-The  following  points  made  on  behalf  of  the 
defendant  in  error,  are  copied  from  the  brief  of 
Mr.  Spaulding. 

The  first  section  of  the"Act  to  tax  banks,  and 
874*]  and  bank  and  other  *siofks,  the  same  as 
other  properly  i«  now  taxable  by  the  laws  of 
this  Slute,"  passed  March  21,  1851,  reads  as 
follows: 

"  That  it  shall  be  the  duty  of  the  president 
and  cashier  of  each  and  every  banking  Institu- 
tittn  incorporated  by  the  laws  of  this  State,  and 
having  the  right  to  U^ue  bills  or  notes  for  cir- 
culation, at  the  lime  for  listing  personal  prop- 
erty under  the  laws  of  this  State,  to  list  Ihe 
capital  stock  of  such  banking  institution,  un- 
der oath,  at  its  true  valuein  money,  and  relurn 
the  name,  with  the  amount  of  surplus  and  cnn- 
tiiigeot  fund  belonging  to  such  banking  institu- 
tion, to  the  assessor  oi  the  township  or  ward  in 
which  such  banking  institution  is  located ;  and 
the  amount  so  returned  shall  be  placed  on  the 
grand  duplicate  of  the  proper  county  (and 
U|)0n  the  city  duplicate  for  cily  taxes,  in  cases 
whRre  such  city  tax  doi«  not  go  upon  the  grand 
duplicate,  but  is  collected  by  tlie  city  otQcers), 
hdu  taxed  for  the  same  purposes  and  to  the 
same  extent  that  personal  property  is  or  may  be 
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required  to  be  taxed  Id  the  place  where  such 
bank  is  located;  and  snch  tax  shall  be  collected 
and  paid  over  in  the  same  manner  that  tax^  on 
other  personal  property  are  required  by  law  to 
be  collected  and  paid  over:  provided.  how^v^T, 
thai  the  capital  stock  of  any  bank  shall  not  be 
returned  or  taxed  for  a  less  amount  than  its 
capital  slock  paid  in." 

The  filnj^le  question  presented  in  this  ixm  is 
the  follow  mg: 

Has  the  Legislature  of  Ohio,  in  Ifae'enact- 
meot  last  recited,  impaired  the  oblignlion  6t  a 
contract,  within  the  meaning  of  the  prohibition 
contained  in  the  tenth  section  of  theftrstarilcle 
of  the  Constitution  of  the  United  Slater. 

I  maintain  that  it  has  not;  and,  in  support  of 
my  position,  respectfully  advance,  for  the  con- 
sideration of  the  court,  the  following  proposi- 
tions: 

Ist.  The  Act  of  the  General  Assembly  of  the  i 
State  of  Ohio,  entitled  "  An  Act  to  incorponite 
the  State  Bank  of  Ohio,  and  other  bankihg 
con^nies,"  passed  February  24,  1845,  is  nAt  a 
contract  in  the  sense  in  which  that  term  Is  «ied 
in  the  Constitution. 

It  is  a  system  of  rules  and  regulations  pre- 
scribed by  the  law-making  power  in  the  Statto 
for  the  government  of  all  the  citizens  of  Ohio 
who  may  choose,  within  certain  limits,  to  ertf- 
bark  in  the  business  of  banking.  It  is  as  man- ' 
datory  in  its  character  as  any  law  upon  ihk 
statute  book,  and  some  of  its  mandates  are  en-  ■ 
forced  under  the  severest  penalties  known  ,to, 
the  law.   (See  sec.  67.) 

It  is  susceptible  of  amendment,  and  it  has 
been  amendeid,  without  objection,  in  its  most 
important  features,  (46  Ohio  Laws,  0S ;  48  74, . 
35.)  At  the  time  of  its  enactment'  February 
24,  1845,  there  was  a  general  law  in  force  in 
Ohio.providingtbat*allBuhwquent  cor-  [*37ft 
porations,  wh^her  possessing  banking  powers  ' 
or  not,  were  to  hold  their  charters  subject  to 
alteration,  suspension,  and  repeal,  in  the  dis- 
cretion of  the  IjCgisIature.  (Ohio  Laws,  Vol.  ■* 
XL.,  p.  70;  T/is  Bank  of  ToUdoY.  T^O^ef 
Toledo,  1  Ohio  St.,  623,  696.) 

2d,  "  With  the  sole  exception  of  duties  on 
imports  and  exports,  the  individual  States  pos- 
sess an  independent  and  uncontrollably,  au- 
thoritv  to  raise  their  own  revenues  for  this  Sup- 
ply of  their  own  wants;  and  any  attempt  on 
the  part  of  the  national  ^vernment  to  abridge 
them  in  the  exercise  of  it  would  be  a  violent 
assumption  of  power  unwarranted  by  any 
article  or  clause  of  its  constitution."  (Alex-  ' 
ander  Hamilton,  No.  82,  Federalist,  p.  140.) 

8d.  The  taxing  power  is  of  such  vital  im- 
portance, and  is  eo  essentially  nece-tsary  to  Uie 
very  existence  of  a  state  government,  that  its 
relinquishment  cannot  l>e  made  the  suhject 
matter  of  a  binding  contract  between  the  Leg- 
islature and  individuals  or  corporations.  It  is 
a  prerogative  of  sovereignty  that  must  of  neces- 
sity always  be  exerted  according  to  present  ex- 
igencies, and  consequently  must  of  necessity 
continue  to  be  held  by  each  succeeding  Legistar 
ture,  undlmished  and  unimpaired.  (Th«  ife- 
ehanien'  arid  Trad^'  Bank  v.  Henry  DeboU.  '\ 
Ohio  St.,  591;  Brewnter  v.  Hough.  10  N.  H„ 
138;  The  Providence  Bank  v.  Billing*,  4  Fet., 
514;  The  Proprietors  of  the  Ohartes  Hirer 
Bridge  v.  The  Promisors  ^Ihe  Warren  Bridge, 
11  Pet..  420,  and  cases  therein  cited;  \Thf 
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West  River  Bridge  Company  v.  Dix,  6  How. , 
5  )7;  The  li'ietumnd  B/iUroad  Company  v.  The 
Louim  Ritilroad  Company,  18  How.,  71.) 

4th.  The  sixtieth  section  of  the  "  Act  to  ia- 
corporale  the  State  BadIe  of  Ohio,  and  other 
baoklnft  conipniiH's."  passed  February  24, 1845, 
provides  only  a  measure  of  taxation  for  the 
time  iK'ing,  and  does  not  relinquish  the  riirht 
to  increase  the  rate  ai  the  future  exieenciesof 
the  fftate  may  require.  {DehoU  v.  The  Ohv> 
Life  Inmranixand  Trmt  Comanny,  1  Ohirt  St., 
578;  10  Penn  St..  448;  ION.  H..  188:  l8  How., 
71:  9  Oa.,  S17:  3  Born.  &  Adot.,  793;  S  Pet., 
889;  Ih,.  168.  SU;  11  lb.,  M4.) 

5ib.  The  Supreme  Court  of  Ohio  has  done 
Bothin,^  more  than  give  a  coD^truction  lo  a 
statute  law  of  the  State  (the  Act  of  1»45).  that 
ifi,  to  say  the  least,  somewhat  ambiguous. 

By  this  consiructioD,  the  Act  of  March  21, 
1851.  does  no  violence  lo  the  Constltutioo  of 
*the  United  Slates.  This  court  is  in  the  hal>it 
of  adopting  the  interprctation  given  by  the  state 
courts  to  the  statutes  of  their  own  slat6.  Sure- 
ly it  will  not.  in  this  Instance,  undertake  to  give 
a  <:onatruction  counter  to  that  of  lite  Ktale  court, 
37tt*]*when  that  counter  construction  will 
brinK  subst  qucnt  legislation  of  the  titale  into 
conflict  with  the  Federal  Constiuition.  (10 
Wheat.,  150:  11  1161;  4  Pet..  1&7:  6  lb., 
2U1;  16  lb.,  18;  7  How.,  40,  319,  818;  18  lb., 
871 ;  14  lb.,  78,  79.) 

Upon  the  8<.l  point  the  counsel  cited  these 
f ur'her  authorities :  16  Pet. .  281 ;  8  How. ,  584 ; 
10  lb  .  403 ;  4  Com. .  428 ;  2  Denio,  474  ;  5  Cow, , 
688:  7  lb.,  585:  1  £1-  &  Black..  858. 

And  read  the  following  extract  from  Local 
Laws  of  Ohio,  Vol.  XLIU.,  p.  61: 

An  Act  to  Incorporate  the  Uilan  and  Rich- 
laod  Plank  Road  Cmnpany,  passed  January 
81,  1845: 

Sec.  9.  "That  in  consideration  of  the  ex- 
penses which  said  Company  will  necessarily  in- 
cur in  construciing  said  nsd,  with  the  appur 
tenances  thereof,  and  in  keeping  the  same  in 
repair,  the  said  road  and  its  appurtenances, 
together  with  all  tolls  and  proflls  wising  (here 
from,  are  hereby  vested  in  said  Corporation,  and 
*.he  same  shall  oe  forever  exempt  from  any  lax, 
aiposiiion,  or  assessment  whatever." 

An  Act  to  mcorporale  the  Huron  Plank  Road 
Company,  pa«ml  February  19,  184-V  (Local 
Laws.  Vol.  XLIIL.  pp.  Ill,  114.)  The  ninth 
hoction  is  copied  exact  ly  from  the  ninth  section 
of  ihe  Milan  and  Richland  charter. 

Od  the  4th  point:  8  How..  681 ;  9  76.,  185; 
19  Ohio,  110;  I  Ohio.  813;  4  Wheat.,  235;  4 
Craneh.  887  ;  7  How.,  279;  10  lb.,  398. 

On  the  Sth  point:   5  How.,  842. 

Mr.  Jiuiice  IIcI«aiui  delivered  the  opinion 
of  the  court: 

This  Is  a  writ  of  error  to  the  Supreme  Court 
of  the  Slate  of  Ohio. 

The  proceeding  was  instituted  to  reverse  a 
decree  of  that  court,  entered  in  behalf  of  Jacob 
Knoop,  treasurer,  agaioHt  the  Piqua  Branch  of 
the  State  Bank  of  Ohio,  for  a  Ux  of  $1,206.63, 
assessed  against  the  aaid  Branch  Bank  for  the 
year  1861. 

By  the  Act  of  184S,  under  trhich  this  Bank 
was  incorporated,  any  number  of  individuals, 
not  less  than  five,  were  authorized  to  form 
banking  awocbtions  to  cwry  on  the  basinees  <^ 
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banking  in  the  State  of  Ohio,  at  a  place  desig- 
nated ;  (he  aggregate  amount  of  capital  Ntock  m 
all  the  companies  not  to  exceed  $6,160,000. 

In  the  flfly-flrst  section  it  to  provided  that 
every  bmikiog  company  aulhoriz*^  under  ifae 
Act  to  carry  on  the  business  of  banlting.  wheth- 
er as  a  branch  of  Ihe  State  Bank  of  Ohio,  or  as 
ao  independent  banking  association,  "stullbe 
held  and  adjudged  to  be  a  )>odv  corporate,  cith 
succession,  uolil  the  Isl  of  May.  *1866;  |*377 
and  thereafter  until  its  affairs  sliall  be  closed." 
It  was  made  subject  to  the  restriclions  of  the 
Act. 

The  fifty  ninth  section  reqniree  "  the  direct- 
ors of  each  banking  company,  semi-annually, 
on  Ihe  tirst  Mondays  of  May  and  November,  to 
declare  a  dividend  of  so  much  of  Ihe  net  profits 
of  the  company  as  tliey  shall  judge  expedient; 
and  on  each  dividend  day  the  cashier  shall 
make  out  and  verify  bv  oath,  a  full,  clear  and 
accurate  stalement  of  the  condition  of  the  oran- 
pany  as  it  shall  be  on  (hat  day.  after  decfauing 
(he  dividend,  and  similar  statements  shall  al^o 
be  made  on  the  Qrst  Mondays  of  Februar)*  and 
August  in  each  year  "  This  statement  is  re- 
quired to  be  transmitted  (othe  Auditor  of  Slate. 

The  Hxlielh  section  provides  that  each  tiank- 
ing  company  under  the  Act,or  accepting  there- 
of.  and  complying  with  it-i  provisions,  shall, 
semi  annually,  on  the  days  dcKignated  for  de- 
claring dividends,  set  off  to  the  Stale  t-ix  per 
cent.  OD  the  profits,  deducting  iherefrmn  Ihe 
expenses  and  ascertained  lossex  of  the  company 
for  ibe  six  months  next  preceding,  which  sum 
or  amount  so  set  off  shall  be  in  lieu  of  alt  taxa 
to  which  the  company,  or  the  stockholdets 
therein,  would  olberwise  be  subject.  The  sum 
80  set  off  to  be  paid  to  the  treasurer,  on  the  ol- 
der of  the  Auditor  of  Slate. 

The  Piqua  Branch  Bank  was  organized  in 
the  year  1847,  under  the  above  Aci;  and  Mill 
continues  lo  carry  on  the  business  of  liaokiD^ 
and  continued  to  set  off  and  pay  the  semi  aa- 
oual  amount  as  required ;  and  on  the  first  Mc»- 
days  of  May  and  November,  in  1851,  there  was 
set  off  to  the  State  six  per  cent,  of  the  profits, 
deducting  expenses  and  axcerlaioed  looses  for 
the  six  months  next  preceding  each  of  those 
days,  and  the  cashier  did,  within  ten  days 
thereafter,  inform  Ihe  Auditor  of  Stale  of  the 
amount  so  set  off  on  the  IStli  of  November, 
1851,  the  same  amounting  to  $862.50;  which 
sum  was  paid  to  the  Treasuri-r  of  Slate,  on  the 
order  of  the  auditor;  which  payment  the  Bank 
claims  was  in  lieu  of  all  tuxtM  to  which  the 
Company  or  its  stockholders  were  subject  for 
the  year  1851. 

On  the  21>>t  of  March,  1851.  an  Act  was 
passed  entitled  "An  Act  lo  tax  banks  and 
bank  and  other  stocks,  the  same  as  property  it 
now  taxable  by  the  laws  of  the  State." 

This  Act  provides  (hat  the  capital  stock  of 
every  banking  company  iocorporaled  by  Uw 
laws  of  the  Stale,  and  having  the  right  lo  issue 
bills  or  notes  for  circulation,  shall  be  listed  at 
its  true  value  in  money,  with  the  amount  of  the 
surplus  and  contingent  fund  belonging  to  such 
bank;  and  that  the  amount  of  such  capital  stock, 
surplus  and  contingeut  fund,  aboiild  be  taxed 
for  the  same  purposes  and  lo  the  same  extent 
that  personal  property  was  or  might  be  rvquind 
to  be  taxed  in  the  place  'where  Hucb  [*;t7tl 
bank  is  locatedi  and  that  such  tax  sbtHild  tie 
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col  lected  and  pud  orer  In  the  same  manner  that 
taxes  on  other  personal  property  are  requi^ 
by  law  to  be  oollecrtcd  and  paid  over. 

'In  pursuance  of  this  Act  there  was  assessed, 
for  the  year  1851,  on  the  capital  slock,  coiiiin- 
gent  and  surplus  fund  of  the  PIqua  Bank,  a 
Ux  Rniounling  10  the  sum  of  $1.306  68.  The 
bank  ref  used  to  pay  this  tax  on  the  ground  that 
it  was  in  violation  Of  its  charter.  Suit  was 
brought  by  Ihc  Slate  against  the  Bank  for  this 
tax.  The  defense  set  up  by  the  Bank  was,  that 
the  tax  imposed  was  in  violation  of  its  charter, 
wliich  fixed  tlie  rate  of  taxation  at  six  per  cent, 
on  Itsdividends.  deducting  expenses  and  losses; 
but  the  Supreme  Court  of  the  State  sustained 
tht;  Act  of  1861.  asr^nst  the  provlrina  of  the 
charter  by  which.  It  is  insisted,  the  contract  in 
the  charter  was  impaired. 

We  will  first  couttider  whether  the  specific 
mode  of  taxation,  pruvided  in  the  sixtieth  sec- 
tion of  the  charter,  is  a  contract. 

The  operative  wordsare,  that  the  Bank  shall. 
**  semi-annually  on  the  days  designated  in  tlie 
fifty  ninth  section  for  declaring  dividends,  set 
off  to  the  State  six  per  cent,  on  the  profits,  de- 
duciingtherefrom  the  expensesand ascertained 
losses  of  the  company  for  the  six  months  next 
pret^ding,  which  sum  oraraountsoset  off  shall 
be  in  lieu  of  all  taxes  to  which  such  company, 
or  the  stockholders  thereof,  on  account  of  stocic 
owned  therein,  would  otherwise  be  suljject." 

This  sentence  is  so  explicit,  that  it  would 
seem  to  be  susceptible  of  but  oue  construction. 
There  is  not  oue  word  of  doubtful  meaning 
when  taken  singly,  or  as  it  stands  connected 
with  the  sentence  in  which  it  is  used.  Nothing 
is  left  to  inference.  The  lime,  the  amount  to 
be  set  off,  the  means  of  ascertaining  it,  to  whom 
it  is  to  be  paid,  and  the  object  of  toe  payment, 
are  so  clearly  slated,  that  no  one  who  readn  the 
provlMon  can  fail  to  understand  it.  The  pay- 
ment was  to  be  In  lieu  of  all  taxes  to  which  the 
Company  or  stockholders  would  otherwise  be 
subject.  This  is  the  full  measure  of  taxation 
on  the  Bank.  It  is  in  the  place  of  any  other 
tax  which,  had  it  nut  been  for  this  stipulation, 
might  have  been  impend  on  the  Company  or 
stockholders. 

This  construction.  I  can  say,  was  given  to 
the  Act  by  Ihe  executive  auihm-ities  of  Ohio, 
by  those  who  were  interested  in  the  Bank,  and 
generally  by  the  public,  from  the  time  the  Bank 
was  organized  down  to  the  Tax  Law  of  1851. 

In  the  case  of  Debolt  v,  Tite  Ohio  Insurance 
and  T i-utt  Company.  I  Ohio,  503,  new  series, 
the  Supreme  Court,  in  couKidering  the  OOlh  sec- 
tion now  before  us.  say:  "  It  mu»t  be  admitted 
the  section  contains  no  language  importing  a 
879*]  surrender  *of  the  light  to  alter  the  tax- 
ation prescriljed.  unlessit  is  to  be  inferred  from 
the  words,  '  shall  be  in  lieu  of  all  taxes  lo  which 
sucli  company,  or  the  stockholdent  iherenf.  on 
account  of  sloc-k  owned  therein,  would  other- 
wific  be  subject;' and  it  is  frankly  conceded 
that  if  these  words  had  occurred  m  a  general 
taw  they  would  not  be  open  to  such  a  construc- 
tion. If  the  place  where  Ihey  are  found  is  im- 
portant, we  have  already  seen  this  law  is  gen- 
eral in  many  of  its  provisions,  and  upon  a  gen- 
eral subject.  Why  may  not  this  l)e  clu-^sed 
with  these  provisions,  especially  in  view  of  the 
fa(;t,  that  in  its  natureit  properly  belongs  there? 
We  think  it  should  be  regarded  as  a  Taw  pre- 
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scribing  a  rule  of  taxation,  until  changed,  and 
not  a  contract  «<tiputaling  against  any  change: 
a  legislative  command  and  not  a  legi'^lalive 
compact  with  these  institutions."  And  the 
court  further  say,  "the  taxes  required  by  this 
Act  are  to  be  in  lieu  of  other  taxes — that  is,  to 
take  the  place  of  other  taxes.  What  ol  her  tax- 
es? The  answer  is,  such  as  the  Iwnks  or  lite 
stockholders  '  would  oilierwise  be  subject  lo 
pay.  The  taxes  to  which  they  would  be  other- 
wise subject  were  prescribed  by  exisling  laws, 
anil  this,  m  effect,  operated  as  a  repeal  of  them, 
so  far  as  these  inslitutions  were  concerned."* 

With  great  resiRCt,  it  may  be  suggested  there 
was  no  general  tax  taw  exisling,  as  supposed 
by  Ihe  court,  under  which  the  banks  chartered 
by  the  Act  of  1845  could  have  been  taxed,  and 
on  which  the  above  provision  could,  "  in  effect, 
operate  to  repeal." 

The  General  Tax  Law  of  the  18lh  of  March, 
1881,  which  raised  the  lax  to  five  per  cent,  on 
dividends,  and  which  operated  on  all  the  banks 
of  Ohio,'  except  Ihfe  "  Commercial  Bank  of 
Cincinnati."  was  repealed  bv  the  Small  Note 
Act  of  1836,  and  that  could  operate  only  on 
banks  doing  buslmrss  at  the  time  of  its  passage. 

Tlie  Act  of  the  18th  of  March.  I  at8,  repealed 
Ihe  Act  of  1*^,  so  far  "  as  it  restricts  or  pro- 
hibits the  issuing  and  circulation  of  ^mall  bills." 
The  Act  of  1880  authorized  tlie  Treasurer  of 
State  to  draw  upon  the  banks  for  the  amount 
of  twenty  per  cent,  upon  their  dividends,  as 
.their  proportion  of  the  Stale  tnx;and  provided 
that  if  any  bank  should  relinquish  its  charter 
privilege  of  issuing  Itills  of  Ies.s  denomination 
than  three  and  five  dollars,  the  tax  should  be 
reducetl  to  Ave  per  cent,  upon  Its  dividends. 
As  the  prohibilion  of  circulating  small  notes 
was  rcpealefl,  thetax  necessarily  fell.  Neither 
the  twenty  nor  the  five  per  cent,  could  be  ex- 
acted. The  Ave  per  cent,  was  a  compromise 
for  the  twenhr;  as  the  twenty  was  reja'aled  by 
the  repeal  of^  the  prohibition  of  small  notes, 
neither  the  one  nor  the  other  could  be  col- 
lected. 

But  if  this  were  not  so,  the  Bank  Act  of  1842, 
which  imposed  *a  tax  of  one  half  per  [*880 
cent,  on  the  capital  stock  of  the  bank,  repealed, 
by  its  repugnancy.ttmy  part  of  the  Act  of  1886 
which,  by  construction  or  otherwise,  could  be 
consiilereid  in  force.  And  the  Act  of  1643  was 
rei)eHled  by  the  Act  of  1845.  There  is  a  geberal 
Act  in  Ohio  declaring  thai,  the  repeal  of  au  Act 
-shall  not  revive  any  Act  which  had  been  previ- 
ously repealed.    (Swan's  Stat..  59.) 

If  this  statement  be  correct,  as  it  is  believed 
to  Ik',  the  Le^rislature  could  not  have  Inlended, 
by  the  tipecia]  provision  In  the  sixtieth  section, 
to  exempt  the  Bank  from  tax  by  the  existing 
law,  as  uo  such  law  existed,  hut  to  exempt  from 
the  operation  of  tax  laws  subsequently  passed. 
Tills  is  the  cleiu"  and  fair  import  of  "the  com- 
pact, which  we  think  would  not  be  rendered 
doubtful  if  a  tax  law  had  existed  at  the  time 
the  Act  of  1845  was  passed. 

The  60(h  section  is  not  found  in  a  general 
law,  as  is  Intimated  by  the  Snpreme  Court  of 
the  State.  The  Act  of  1845  is  general  only  in 
the  sense,  that  all  banking  associalious  were 
permitted  to  organize  under  it;  but  the  Act  is 
as  Bix'cial  to  each  bank  as  if  no  other  institution 
were  incorporated  by  it.  We  suppose  this  can- 
not be  controverted  by  anyone.   This  view  is 
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Ml  clear  in  Itself  that  no  illustration  can  make  it 

clesrer. 

Every  vahialile  privilege  given  by  the  charter, 
and  wliich  rooduced  to  an  acceptance  of  it  and 
HQ  Drganizalion  under  it,  is  a  contract  wliicli 
cabnol  be  changed  by  the  Lef^slulure,  where 
the  powertodosoisnotrwervMl  in  the  charter. 
Tbk  raie  ol  discount,  the  duraUon  of  the  rhar- 
M,  the  ^)ecitlc  tax  agreed  to  be  paid,  and  other 
provisioDx  essentially  connected  with  the  fran- 
cliise.  and  necessary  to  the  business  of  ^he  Bank, 
.pHDHot,  without  lis  consent,  becomes  subject 
for  legislative  action. 

A' municipal  corporation,  in  which  is  vested 
SAme  portion  of  the  administration  of  the  gov- 
ernment, may  be  changed  at  the  wit]  of  the 
ijegislathre.  Buch  is  a  public  corporation,  !ised 
for  public  purposes.  But  a  bank,  where  the 
stock  is  iiv.-ned  by  individuals,  is  a  private  cor- 
poration. Thia  was  not  denied  or  questioned 
by  the  couubc)  in  argument,  nlthotigb  it  bos 
been  controverted  in  ibis  case  eisewbere.  But 
tills  court  and  the  courts  of  the  different  States, 
not  excepting  the  Supreme  Court  of  Ohio,  have 
so  universally  held  that  banks,  where  the  stock 
is  owned  by  individuals,  are  private  corpora- 
tions, that  no  legal  fact  is  susceptible  of  less 
doubt.  Jfr.  Jwiiee  Story,  fn  his  learned  and 
able  remarks  in  The  Dartmouth  CoHege  case, 
says :  "A  bank  created  by  the  government  for 
its  own  uses,  where  the  stock  is  exclusively 
owned  by  the  government  is,  in  the  strictest 
.  sense,  a  public  corporation." 

"  IJut  a  bank  whose  stock  is  owned  by  pri- 
38 1*J  vate  persons  is  a  *private  corporation, 
although  it  i»  erected  by  the  government,  and 
its  objects  and  operations  partake  of  a  public 
nature.  The  same  doctrine,  he  says,  may  he 
affirmed  of  insurance,  canal,  bridge  and  tum- 
tiiike  companies.  There  can  be  no  doubt  that 
these  dedniiions  are  sound,  and  are  sustained 
\>y  Jhe  settled  principles  of  law." 

It  by  no  means  follows  that  because  the  ac- 
tion of  a  corporation  may  be  beneficial  to  the 
public,  therefore  it  is  a  public  corporation. 
This  may  be  said  of  all  corpomtious  whose 
objects  arc  the  administration  of  charities.  But 
these  are  noi  public,  though  incorporated  liy 
tlie  Lt^slature,  unless  their«fuQds  belong  to  the 
government.  Where  the  property  of  a  corpo- 
nitioo  Is  private  it  gives  the  same  character  to 
the  institution,  and  to  this  there  is  no  exception. 
Men  who  arc  engaged  in  banking  understand 
the  (distinction  above  stated,  and  also  tliat  priv- 
ileges ^nted  in  private  corporations  are  not  a 
^efdslaiive  command,  but  a  legislative  contract, 
□ot  liable  lo  Ik  changed. 

This  fact  is  shown  by  the  following  circum- 
stances: "  An  Act  to  regulate  banking  in  Ohio." 
passed  the  7ih  of  March,  1842.  The  1st  sec- 
tion provided,  "that  all  companies  or  associa- 
tions of  persons  dciiiring  to  engage  in  and  carry 
oh  the  huNiness  of  banking  within  this  Stale, 
which  may  hereafter  he  incorporated,  shall  be 
Buhjirct  to  the  rules,  regulations,  limliHllons. 
conditions,  and  provisions  contained  in  this  Act, 
and  such  other  Acts  to  regulate  banking  as  are 
BOW  in  force,  or  may  hereafter  be  enacted,  in 
this  Slate." 

The  20)h  section  of  that  Act  provided  that  a 
tax  of  one  half  per  cent,  perannum  on  its  cap- 
ital shotild  be  paid,  and  such  other  tax  upon 
•  its  capital  or  circulation  as  the  General  Assem- 
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biy  may  hereafter  Impose.  An  amendment  to 
this  Act  was  passed  the  31st  February.  1848; 
but  the  Act  and  the  amendment  remained  a 
dead  letter  upon  the  statute  book.  Ko  stock 
was  subscrilM'd  under  them,  and  they  were  Iwlh 
repealed  by  the  Act  of  1845.  underwhich  near- 
ly three  fourths  of  the  banks  in  Ohio  wtre  or- 
ganized. This  Act  contuned  the  exprrfR  flip- 
ulation  that  "six  per  cent,  on  the  dividentn, 
after  deducting  expenses  and  losses,  should  be 
paid  in  lieu  of  all  taxes." 

Thh  compact  was  accepted,  and  on  the  fntth 
of  it  fifty  banks  were  organized,  which  are  »liU 
in  operation.  Up  to  the  year  1851.  I  believe, 
the  banks,  the  profeMlon,  and  the  bench,  rnn- 
sidered  this  as  a  contract,  and  binding  upon  the 
Slate  and  the  banks.  For  more  than  ihiny- 
five  years  thin  mode  of  taxing  the  dividends  of 
banks  had  been  sanclionefl  in  the  State  of  Ohio. 
With  few  exceptions  the  bank^  were  so  taxnl. 
where  anv  tax  on  them  wa.s  imposed.  In  the 
case  of  Th4  State  of  Ohio  v.  The  Oommmxial 
Bank  tf  Cineinnati.  10  Ohio.  53d.  the  Suiffeine 
*Courtof  Ohio  say,  we  take  it  to  be  well  [^382 
settled,  that  the  charter  of  a  private  corpora- 
tion is  in  the  nature  of  a  contract  t)etween  ibe 
Stale  and  the  corporation.  Had  there  ever  b^ca 
any  doubts  upon  this  subject,  those doubtsmust 
have  been  removed  by  the  dccinon  of  the  Su- 
preme Court  of  the  United  States,  In  the  case  of 
Woodteard  v.  Dartmouth  QMej/e.  And  the 
court  remark,  "the  General  Assembly  say  to 
such  persons  as  may  take  the  slock,  you  may 
enjoy  the  privileges  of  banking,  if  you  will  com- 
sent  to  pay  to  the  State  of  Ohio,  for  this  privi- 
lege, four  per  cent,  on  your  dividends,  as  ihey 
shall  from  time  to  time  be  made.  The  charter 
is  accrpled.  ibe  stock  is  subscribed,  and  tbecor- 
poration  pays,  or  is  williog  to  pay,  the  anwid- 
eration  stipulated,  to  wit:  the  four  per  cent.* 
And  ihecourt  say,  "  hero  is  a  contract,  specific 
in  its  terms,  and  easy  to  be  understood."  "  A 
»iDtract  between  the  Slate  and  individuals  is  w 
obligatory  as  any  other  contract.  Until  ii  slate 
is  lost  to  all  sense  of  justice  and  pmpriety,  »he 
will  scrupulously  abide- b^  her  contracts,  mote 
scrupulously  than  she  will  exact  their  fulfill- 
ment by  the-  opposite  rontracting  party." 

This  opinion  commends  itself  to  toe  judg- 
ment, both  on  account  of  its  sound  coustitu- 
lionnl  views  and  its  elevated  morality.  It  was 
pronpune^  at  December  Term.  lB)f5.  That  de- 
cision was  calculated  to  give  confidence  lo  thtee 
who  weredesirous  to  make  ioTe8tment»  ioliank- 
ing  operations,  or  otherwise,  in  the  State  of 
Ohio. 

Ten  years  after  this  opinion,  and  after  an  in- 
eCFeriual  nitempt  had  been  made  by  the  At-i  of 
1842.  and  its  amendment  in  184;}.' lo  or^nize 
banks  in  Ohio,  without  a  compact  as  to  tHXa- 
tion,  the  Act  of  1S45  was  passMl,  conlainin^  a 
compact  much  more  specific  than  that  which 
had  been  sut-tained  by  the  Supreme  Court  <A 
the  State.  Under  such  circumstancce.  c-an  the 
intentions  of  the  liCgislaturc  of  Ohio,  in  piss- 
ing the  Act  of  1845,  be  doubted,  or  the  induce- 
mcnls  of  the  stock  holders  lo  vest  their  money 
under  it?  Could  either  have  supposed  that  itte 
tlUth  section  proposed  a  temporary  laxaiionT 
Such  a  supposition  does  great  iujtislicu  to  ttw 
Legislature  of  1845.  It  is  againai  the  clear  lan- 
guage of  the  section,  which  must  ever  shield 
them  from  the  imputation  ctf  having  acted  in- 
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«oiisideratel7  or  in  bad  fait^.  Tliey  passed  the 
charter  of  1846,  which  they  koow  would  be  ac- 
cepted, as  It  removed  the  objectioDS  to  the  Act 
of  184S. 

Can  the  compact  in  the  60th  section  be  "  re- 
i;ardefl  as  a  law  prcscribitiK  a  rule  of  taxatioD 
until  changed,  and  not  a  contract  stipulating; 
against  anv  cbuufce;  a  legislative  command,  and 
not  a  legislative  compact  with  these  institutioQ?" 
We  cannot  but.  treat  with  great  respect  the  lan- 
guage of  the  highest  judicial  tribune  of  a  slate, 
and  we  would  say.  that  in  our  opinion  it  does 
883*]  *not  import  tobea  legislative  command 
nor  a  rule  of  taxation  until  changed,  but  a  con 
tract  stipulating  against  any  change,  from  the 
nature  of  the  language  used  and  (he  circiim- 
atances  under  which  it  was  adopted.  Accord- 
ing to  our  views,  do  other  construction  can  be 
gfren  to  the  contract,  than  that  the  tax  of  »ls 
per  Cent,  on  the  dividends  Is  in  lieu  of  all  sub- 
pequeot  taxes  which  might  otherwise  l>e  im- 
posed; in  other  words,  taxes  to  which  the  Com- 
pany or  the  stockholders  would  have  been  lia- 
ble, had  the  specific  tax  on  the  dividends  on  the 
terras  stated  not  liecn  enacted. 

In  the  opinion  of  the  Supreme  Court  of  the 
State,  it  ia  said,  the  60th  section,  in  effect,  re- 
pealed the  existing  law  under  which  the  bank 
would  have  been  taxed,  and  that  this  is  the  ob- 
vious application  of  the  language  used;  and  they 
add,  "that  the  General  Assembly  Intended  only 
this,  and  did  not  intend  it  to  operate  upon  the 
sovereign  power  of  the  Btate,  or  to  tie  up  tbe 
hands  of  their  successors,  we  feel  fully  assured. 
To  suppoee  the  contrary  would  be  to  impeach 
them  of  gross  violation  of  public  duty,  if  not 
usurpation  of  authority." 

So  far  as  re^rds  the  effect  of  tbe  SOthfection 
torepesl  existing  laws,  if  no  such  laws  existed, 
it  would  follow  that  no  such  effect  was  pro- 
duced, and  we  may  presume  that  this  was  in  the 
knowledge  of  the  Legislature  of  1845;  and  in 
saving  that  the  compact  was  intended  to  run 
-with  the  charter,  we  only  impute  to  the  Legis- 
lature a  full  knowledge  of  their  own  powers, 
and  the  highest  regard  to  the  public  interest. 
The  idea  that  a  state,  by  exempting  frflm  tax- 
ation certain  property,  parts  with  a  portion  of 
ita  sovereignty,  is  of  modern  growth;  and  so  is 
the  argument  that  if  a  state  may  part  with  this 
In  one  instance  it  may  in  every  other,  so  as  to 
devest  itself  of  the  sovereign  power  of  taxation. 
Such  an  argument  woultT  Ik  as  strong  and  aft 
eonclusive  against  the  exercise  of  the  taxing 
power.  For  if  the  Legislature  may  levy  a  tax 
upon  property,  tbey  may  absorb  the  entire  prop- 
erty of  the  tax  payer.  The  same  may  he  said 
of  every  power  where  there  is  an  exercise  of 
Judgment. 

The  Legisbture  of  Ohio  passes  a  StiUute  of 
Limitations  to  all  civil  and  criminal  actions.  Is 
there  no  danger  that  in  the  exercise  of  this 
power  it  may  not  be  abused?  Suppose  a  year, 
a  month. a  week,  or  a  day  should  1m-  fixed  as  (he 
time  wiihia  which  all  actions  nhall  be  brought 
on  existing  demands,  and  if  not  so  brought, 
the  remedy  should  be  liarred.  Thiit  ia  a  suppo- 
sition more  probable  under  circumstances  of 
great  embarrassment,  when  the  voice  of  the 
debtor  is  always  potent,  than  that  the  Legis- 
lature will  inconsiderately  exempt  property 
from  taxation. 

Under  a  Statute  of  Limitation,  as  supposed, 
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the  remedy  of  the  **creditor  would  be  [*384 
cut  off,  unless  tbe  courts  should  decide  that  a 
limitation  to  bar  the  right  must  be  reasonable, 
but  this  power  could  not  be  exercised  under 
any  constitutional  provldon.  It  could  rest  only 
on  the  great  and  immutable  principles  of  ju.s- 
tice, unless  the  time  was  so  short  as  manifestly  to 
have  been  intended  to  impair  or  destroy  the 
conti-act.  To  carry  on  a  govemmeut,  a  more 
practical  view  of  public  duties  must  be  taken. 

When  the  State  of  Ohio  was  admitted  into 
the  Union  by  the  Act  <rf  the  80lh  of  April,  \S02. 
it  was  admitted  under  a  compactthat  "the  Ixnds 
within  the  State  sold  by  Congress  shall  remain 
exempt  from  any  tax  laid  by  ur  under  (he  au- 
thority of  the  State,  whether  for  state,  county, 
township,  or  any  other  purpose  whniever,  for 
the  term  of  dve  years  from  and  after  the  day 
of  sale."  And  ^t  by  the  same  law  the  State 
"was  admitted  into  the  Union  upon  tbe  same 
footing  with  the  original  Stales  in  all  respeeta 
whatever." 

^ow,  if  this  new  doctrine  of  sovereignty  be 
correct,  Ohio  was  not  admitted  into  the  Union 
on  the  footing  of  the  other  sovereign  States. 
Whatever  may  be  considered  of  such  a  compact 
now,  it  was  not  held  to  be  objectionable  at  the 
time  it  was  made. 

The  assumption  that  a  state,  in  exempting 
certain  property  from  taxation,  relinquishes  a 
part  of  its  sovereign  power,  is  unfounded.  The 
taxing  power  may  select  its  objects  of  taxation ; 
and  this  is  generally  regulalra  by  the  amount 
necessary  to  answer  the  purposes  of  the  State. 
Now,  the  exemption  of  property  from  taxa- 
tion is  a  question  of  policy  and  not  of  power. 
A  sound  currency  should  be  a  desirable  object 
to  every  government;  and  this  in  our  country 
is  secured  generally  through  the  instrumentality 
of  a  well-regulated  system  of  banking.  To 
establish  such  institutions  as  shall  meet  the 
public  wants  and  secure  tbe  public  conhdeuce, 
mducements  must  be  held  out  to  capitalists  to 
invest  their  funds.  They  must  know  the  rate 
of  interest  to  be  charged  by  the  Bank,  ibe  time 
the  charter  shall  run,  tbe  nabilities  of  Die  com- 
pany, the  rate  of  taxation,  and  other  privilet;ee 
necessary  to  a  successful  banking  operation, 

These  privileges  are  proffered  by  the  Shite, 
accepted  by  tbe  stockholders,  and  in  con.<)idera- 
Uon  funds  are  invested  in  the  hank.  Here  is 
a  contract  by  the  State  and  the  Bank,  a  con- 
tract founded  upon  considerations  of  policy  re 
quired  by  the  general  interests  of  the  commu- 
nity, acontract  protected  by  tbelawsof  England 
and  America,  and  by  all  civilized  States  where 
the  common  or  the  civil  law  is  established.  In 
FletcJier  v.  Feck,  6  CraucU,  185.  Chief  Jvxtice 
Marshall  says,  "  The  principle  asserted  is.  that 
one  Legishtture  is  competent  to  repeal  any  act 
*which  a  former  Legislature  was  com-  [*d85 
potent  to  pass,  and  that  one  Leaislature  cannot 
abridge  tue  powers  of  a  succeeding  Legisla- 
ture. " 

"The  correctness  of  this  principle,"  he  says, 
"so  far  as  respects  general  legislation,  can  never 
be  controverted.  But  if  an  act  be  done  under 
a  law,  a  succeeding  Leeislature  cannot  undo  it. 
When,  then,  a  law  is  in  its  nature  a  contract, 
a  repeal  of  the  law  cannot  devest  those  rights; 
and  the  act  of  annulling  Ihem,  if  legitimate,  is 
rendered  so  by  a  power  applicable  to  the  case 
of  every  individual  in  the  community.'' 
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And  ID  another  part  of  the  opinion  he  savs, 
"Whatever  respect  might  have  been  felt  for 
the  state  sovereignties,  it  Is  not  to  be  dUguwd 
that  the  framers  of  the  Constitution  viewed, 
with  some  apprehensfon,  the  violent  acts 
which  might  grow  out  of  the  feelings  of  the 
mnmcnt,  and  that  the  people  of  the  United 
Stales,  in  Adopting  that  instrument,  have  mani 
feitled  u  determination  to  shield  themselves  and 
their  property  from  the  efft-cls  of  those  sudden 
and  strong  pasBions  lo  which  men  are  exposed. 
The  restrictioDs  on  the  legislative  power  of  the 
Stales  are  obviously  founded  on  this  sentiment; 
and  the  Constitution  of  the  United  States  con- 
tains what  may  be  deemed  a  blU  of  rights  for 
the  people  of  ench  Slate." 

"No  SiHte  »hall  pass  any  bill  of  attainder,  er 
pout  facto  law,  or  law  impairing  the  obligations' 
ofcontracts.  A  bill  of  attainder  may  affect,  the 
life  of  an  iDdlvidual,  or  may  cooflscate  bis  prop- 
erty, or  may  do  both." 

In  this  form  he  says,  "  the  power  of  the  Leg- 
islature over  the  lives  and  fortunes  of  individ- 
uals is  expressly  restrained.  What  motive, 
then,  for  implying.  4n  words  which  import  a 
general  prohihition  to  impair  the  obligation  of 
contracts,  an  exception  in  favor  of  the  right  to 
im|»ir  tlie  obltgatious  of  those  contracts  into 
which  the  State  mav  enter?" 

The  history  of  England  affords  melancholy 
instances  where  bills  of  attainder  were  prose- 
cuted in  Parliament  to  the  destr'iiciion  of  the 
lives  and  fortunes  of  some  of  its  most  eminent 
subjects.  A  knowledge  of  this  caused  a  prohi- 
bition in  the  Constitution  against  such  a  pro- 
cedure by  the  Slates.  - 

In  the  case  of  The.  State  of  New  Jtr«ey  v. 
Wtiwn,  7  Cranch,  164,  it  was  held,  "that  a 
legislative  Act,  declaring  that  certain  lands, 
which  should  be  purchased  for  thu  Indians, 
should  not  thereafter  be  subject  to  any  tax, 
constituted  a  contract  which  could  not  be  re- 
scinded by  a  subsequent  legislative  AcL  Such 
Repealing  Act  being  void  under  that  clause  of 
the  Const  ilution  of  the  Unit  ■d  States  which  pro- 
hibits a  stale  from  passing  any  law  impairing 
(he  obligation  of  contracts. 

In  1758  (he  government  of  New  Jersey  pur- 
S80*]  chased  lli<:  Itidiatis'  *litle  to  lauds  in 
that  Slate,  in  considerHtloo  of  which  the  govern- 
ment bougtit  a  tract  of  land  on  which  the  Indians 
might  reside,  an  Act  having  previously  been 
pawHfd  that  "the  lands  to  be  purchased  for  them 
sliall  not  hereafter  be  subject  to  any  tax.  any 
law,  usage  or  custom  to  the  contrary  thereof 
in  any  wise  notwithstanding."  The  Indians 
continued  in  possession  of  the  lands  purchased 
until  IMOl,  when  they  applied  for  ana  obtained 
an  Act  of  (he  Legislature,  authorizing  a  sale  of 
their  lands.  This  Act  contained  no  provl^on  in 
regard  to  taxation;  under  U  the  Indian  lands 
were  sold. 

In  October,  1804.  the  Legislature  repealed 
the  Act  of  August,  175».  which  exempted  these 
lands  from  taxes;  the  lands  were  tlien  assessed, 
and  the  (axes  demanded.  The  court  held  (he 
repealing  law  was  unconstituiionul.  as  impair- 
ing the  obligation  of  the  contmct,  although  the 
land  was  in  the  hands  of  the  grantee  of  the 
Indians.  This  case  shows  that  although  a  state 
government  may  make  a  contract  to  exempt 
property  from  taxation,  yet  the  sovereignty  can- 
not annul  that  contract. 
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In  the  case  of  Qoi/don  v.  The  Appeal  Tax.  3 
How.,  183,  Mr.  JvMice  Wayne,  giving  the 
opinion  of  the  court,  held,  "thia  the  fiharterof 
a  bank  Is  a  franchise,  which  Is  not  taxable  as 
such,  if  a  price  has  been  paid  for  it,  which  the 
Legislature  accepted.   But  that  the  corporate 

fimpwrty  of  the  Bank,  being  separable  frooi  the 
ranchise.  may  be  taxed,  unless  there  la  a  spe- 
cial agreement  to  the  contrary." 

And  the  court  say,  the  language  of  the 
eleventh  section  of  the  Act  of  1821  is.  "And  be 
it  enacted,  that  upon  any  of  the  aforesaid  banks 
accepting  and  complying  with  the  terms  and 
conditions  of  this  Act.  the  faith  of  the  Syue  ia 
hereby  pledged  not  to  Impose  any  further  tax 
or  burden  upon  tbem  during  the  continuance 
of  their  charters  under  this  Act"  This,  the 
court  say,  is  the  language  of  grave  deliben^ion, 
pledgii^g  the  faith  of  the  State  tor  some  pur- 
pose, some  effectual  purpose.  Was  that  pur- 
pose the  protection  of  (he  banks  from  what 
that  legislature  and  succeeding  L^islaturea 
could  not  do,  if  the  banks  accepted  the  Act,  or 
from  what  they  might  do  In  the  exercise  of  the 
taxing  power.  The  terms  and  conditions  of 
the  Act  were,  that  the  banks  should  ctmstruct 
the  road  and  pay  annually  a  designated  chai);e 
upon  their  capital  stocks,  as  the  price  of  tlie 
prolongation  of  tlieir  franchise  of  banldog. 
The  power  of  the  State  to  lay  any  funher  lax 
upon  the  franchise  was  exhausted.  That  is  the 
contract  between  the  State  and  the  banks.  It 
follows,  (hen,  as  a  matter  of  course,  when  the 
Legi>lature  go  out  of  the  contract,  proposing  to 
pledge  its  faith,  if  the  banks  shall  acnept  the 
Act  not  to  impose  any  further  tax  or  burden 
upon  them,  that  it  must  have  meant  by  ihene 
words  an  exemption  *from  some  other  f*3S7 
tax  than  a  further  tax  upon  the  franchise  of 
the  banks.  The  latter  was  already  provided 
against;  and  the  court  held  that  the  exemption 
extended  to  the  respective  capital  stocks  of  the 
banks  as  an  aggregate,  and  to  the  stockhoMers, 
as  persons  on  account  of  their  storks.  The 
judgment  of  the  Court  of  Appeals  of  Maiylaod. 
which  sustained  the  Act  imposing  an  additional 
tax  un*Ibe  banks,  was  reversed. 

It  will  be  observed  that  the  above  compact 
was  applied  to  the  stocks  of  the  bank  and  the 
interest  of  the  stockholders  by  constructioo. 

The  Supreme  Court  of  Ohio  say  in  relation 
to  this  case,  that  "  (he  power  to  tax  and  the 
right  to  limit  the  power  were  both  admitted  by 
counsel,  and  taken  for  granted  in  the  consider- 
ation of  the  case;  and  that  a  very  large  consid- 
eration bad  been  paid  for  the  extension  of  the 
franchise  and  the  exemption  of  the  stock  from 
taxation. 

In  relation  to  the  admissions  of  the  counsel  it 
may  be  said  tliat  they  were  men  not  likely  lo 
admit  anything  to  the  prejiidiceof  tbeirclloits, 
which  could  be  Successfully  opposed;  nor 
would  the  court,  on  a  constitutional  question, 
rest  their  Judgment  on  the  admissions  of  coun- 
sel. Whether  the  consideration  paid  by  the 
kanks  was  large  or  small,  we  suppose  was  not 
a  matter  for  the  court,  as  the  motives  or  «»- 
sideration  which  induced  a  sovereign  state  to 
make  a  contract,  cannot  be  inquired  into  as  af- 
fecting the  validity  of  the  Act. 

In  the  argument,  the  case  of  The  I^rovideme$ 
Bank  V.  BiUings,  was  referred  (o,  4  Pet..  5(11. 
This  reference  impresses  me  with  the  sbortoees 
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and  uncertainty  of  human  liTe.  Of  all  the 
}urIgeE>  on  this  bench,  when  that  decision  was 
given,  I  am  the  only  survivor.  From  Beveral 
«ircamHlance»  the  principles  of  that  case  were 
•trongly  impressed  upon  my  memory;  and  X 
was  surprised  when  it  was  cited  in  support  of 
the  doctrines  maintained  in  the  case  before  us. 
The  principle  held  in  that  case  was,  that  where 
thvre  was  no  exemption  from  taxation  in  the 
charter,  the  bank  might  be  taxed.  This  was 
the  unanimous  opinion  of  (he  judges,  but  no 
one  of  them  doubted  that  the  Lefpuature  bad 
the  power,  in  the  charter  or  otherwise,  from 
motives  of  public  policy,  to  exempt  the  bank 
from  taxation,  or  by  compact  to  compose  a 
specific  tax  on  it.  And  this  is  clear  from  the 
kitigUage  of  the  court. 

'Hie  Chief  Justice  in  that  case  says:  "that 
the  taxing  power  ts  of  vital  importaoce,  that 
it  is  essential  to  the  existence  of  goveroment, 
are  truths  which  it  cannot  ho  necessary  to  re- 
affirm. They  are  acknowledged  and  asserted 
by  all.  It  would  seem  that  the  reliDquishment 
of  such  a  power  is  never  to  be  presumed.  No 
one  can  controvert  the  correcrness  of  these  ax 
S88*l  ioms."  *The  relinquishment  of  such  a 
power  IS  never  to  be  presumed;  but  this  Implies 
tt  may  be  relinquished,  or  taxable  objects  may 
be  exempted,  if  specially  provided  for  in  the 
charter.  And  this  la  still  more  clearly  ex- 
pressed, as  follows:  "  We  will  not  say  that  a 
state  may  not  relinquish  It;  that  a  consideration 
sufficiently  valuable  to  induce  a  partial  release 
of  it  may  not  exist;  but  as  the  whole  commu- 
nity is  ioterested  in  retaining  it  undiminished, 
that  community  has  a  right  to  insist  that  its 
abandonment  ouglit  not  to  be  presumed  in  a 
case  in  which  the  deliberate  purpose  of  a  state 
to  abandon  it  does  not  appear." 

Buch  a  case  was  not  then  before  the  court. 
There  was  no  provision  In  the  Providence  Bank 
charter  which  exempted  it  from  taxation,  and 
in  that  case  the  court  could  presume  no  such 
intention. 

But  suppose,  in  the  language  of  that  great 
man,  "  a  consideration  sufflciently  valuable  to 
induce  a  partial  releatie  of  it.  and  such  release 
had  been  contained  in  a  charter;  would  not 
that  have  been  held  sufficient?  And  of  the 
sufficiency  of  the  considerallon.  wtii-ther  it  was 
a  bonus  paid  by  ihe  Bank,  or  in  supplying  a 
sound  currency,  the  Lf^islature  would  be  the 
exclusive  judges.  Thu  would  constitute  a 
contract  which  a  Legislature  could  not  im- 
pair. 

The  above  case  is  a  strong  authority  against 
the  defendants.  The  Chief  Justice  further  says, 
"any  privileges  which  may  exempt  the  cor- 
poration from  the  burdens  common  to  individ- 
uals, do  not  Bow  necessarily  from  the  charter, 
but  must  be  expressed  in  U.  or  they  do  not  ex- 
ist."  But  if  so  expressed,  do  they  not  exist? 

A  case  is  cited  from  the  Stourbridge  Canal  v. 
Wkeeljf,  S  Barn.  <&  Adol. .  793,  lo  show  that  no 
implications  in  favor  of  chartered  rights  are  ad- 
misi«ible.  Lord  Tenlerden  says,  "that  any 
ambiguity  in  the  terms  of  the  contract  must 
operate  against  the  adventurers,  and  in  favor 
of  the  public;  and  the  plaintiffs  can  claim 
nothing  that  ia  not  clearly  given  them  by  the 
Art."  In  the  same  opinion  uls  Lord-hip  said: 
"  Now,  it  is  quite  certain  that  the  company 
have  no  right  expressly  to  receive  any  compea- 
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sadon,  except  the  tonnage  paid  for  goods  car- 
ried through  some  of  the  canals  or  tlie  locks  on 
the  canal,  or  the  collateral  cuts,  and  it  is  there- 
fore incumbent  upon  them  to  show  that  they 
have  a  right  clearly  given  by  inference  from 
some  of  the  other  clauws." 

Neither  this,  the'  Wiode  Itland  Bank  case, 
nor  the  CharUn  River  Bridge  case,  affoids  any 
aid  to  Ihe  doctrines  maintained,  with  the  single 
exception,  that  a  right  set  up  under  a  grant 
must  clearly  appear,  and  cannot  be  presumed  ; 
and  this  haa  not  been  controverted. 

*That  a  state  has  power  to  make  a  [*f{8S> 
contnict  which  shall  bind  it  in  future,  is  so 
unlverfially  held  by  the  courts  of  the  United 
States  and  of  the  States,  that  a  generaf  citation 
of  the  authorities  is  unnecessary  on  the  subject. 
{Dartmouth  Collftje  v.  Woodward.  4  Wheat,, 
518;  Terrettv.  Taylor,  9  Cranch,  *8;  Town  of 
PawUt.  9  Cranch,  £92.) 
'  Mr.  JusUte  Blackstone  says  (3  Bl.  Com..  87). 
"that the  same  franchise  that  has  before  been 
eranted  to  one,  cannot  be  bestowed  on  another, 
because  il  would  prejudice  the  former  grant; 
In  The  King  v.  Panmre.  3  Term,  li4«,  Lord 
Kenyon  says,  that  an  existing  corporation  can- 
not have  another  charter  obtruded  upon  it,  or 
accept  the  whole  or  any  part  of  the  new  char- 
ter. The  reason  of  this,  it  is  said,  is  obvious. 
A  charter  is  a  contract,  to  the  validity  of  which 
the  consent  of  both  parties  is  essential,  and 
therefore  it  cannot  be  altered  or  added  to  with- 
out consent." 

There  is  no  constitutional  objection  to  the 
exercise  of  the  power  to  make  a  binding  coo- 
tract  by  a  state.  It  neceaaarily  exists  in  its 
sovereignty,  and  It  has  been  so  held  by  all  the 
courts  in  this  country.  A  denial  of  this  is  a 
denial  of  state  sovereignty.  It  takes  from  the 
stale  a  power  essential  to  the  discharge  of  Its 
functions  as  sovereign.  If  it  do  not  possess 
(his  attribute,  it  could  not  communicate  it  to 
others.  There  is  no  power  possessed  by  it  more 
essential  than  this.  Through  the  instrumen- 
tality of  contracts,  the  machinery  of  tlie  gov- 
ernment is  carried  on.  Honey  is  borrowed, 
and  obligations  given  for  payment.  Contracts 
are  made  with  indivuluals.*who  give  bonds  to 
the  State.  So  in  tiie  granting  of  charters.  If 
tiiere  be  any  force  in  the  argument,  it  applies 
to  contracts  mude  with  individuals,  the  same 
aa  with  corporations.  But  it  ia  said  the  State 
cannot  barter  away  any  part  of  Its  sovereignty. 
No  one  ever  contended  that  it  could. 

A  state,  in  granllng  privileges  to  a  bank, 
with  a  view  of  affording  a  sound  currency,  or 
of  advancing  any  policy  connected  with  the 
public  interest,  exercises  its  sovereignty,  and 
for  a  public  purpose,  of  which  It  is  the  exclu- 
sive judge.  Under  such  circumstances,  a  con- 
tract made  for  a  specific  tax,  as  in  Ihe  case 
before  us.  Is  binding.  This  tax  continues,  al- 
though alt  other  tmnks  should  be  exempted 
from  taxation.  Having  the  power  to  make  the 
contract,  and  rights  iHrcoming  vested  under  it, 
it  can  no  more  tie  disregarded  nor  set  aside  by 
a  subsequent  Legislature,  than  a  grant  for  land. 
This  Act,  80  far  from  parting  with  any  portion 
of  the  sovereignty.  Is  an  exercise  of  it.  Can 
any  one  deny  this  power  to  the  Legislature? 
Has  it  not  a  right  to  select  the  objects  of  taxa- 
tion and  determine  the  amount?  To  deny  either 
of  these,  is  to  take  away  state  sovereignty. 
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390*]  *It  must  be  admitted  tbat  the  state 
has  the  sovereign  power  to  do  this,  and  It 
would  have  the  sovereign  power  to  impair  or 
annul  a  contract  so  made,  had  not  the  Consti- 
tution of  the  United  Slates  inhibited  the  exer- 
cise of  8uch  a  power.  The  vague  and  undefined 
and  indefinable  notion,  that  every  exemption 
from  taxation  or  a  Bpecific  tax,  which  with- 
draws ceitain  objects  from  the  general  tax  law, 
affects  the  sovereignty  of  the  State,  is  Inde- 
fensible. 

There  has  been  rarely,  if  ever,  it  is  believed, 
a  tax  law  passed  by  any  State  in  the  Union, 
which  did  not  contniiu  some  exemptions  fntm 
general  taxation.  The  Act  of  Ohio  of  the  26lh 
of  March,  lt:61,  in  the  flfty-eighth  section,  de- 
clared that  "the  provisions  of  that  Act  shall 
not  extend  to  any  ji^nt  stoi-k  company  which 
now  is.  or  may  hereafter  be  organized,  whose 
charter  or  act  of  incorporation  shall  have  guar- 
anteed to  such  company  an  exemption  from 
taxation,  or  has  prebcribed  any  other  as  the  ex- 
clusive mode  of  taxing  the  same."  Here  is  a 
recognition  of  the  principle  now  repudiated.  In 
the  same  Act,  there  are  eighteen  exemptions 
from  taxation. 

The  federal  government  enters  into  an  ar- 
ran^'ment  with  a  foreign  state  for  reciprocal 
duties  on  imported  mercliandise,  from  the  one 
country  to  the  other.  Does  this  affect  the  sov- 
ereign power  of  either  state?  The  sovereign 
power  m  each  was  exercised  in  making  the 
compact,  and  this  was  done  for  the  mutuid  ad- 
vantage of  both  countries.  Whether  this  be 
done  by  treaty,  or  by  law,  ia  immaterial.  The 
compact  is  made,  and  it  is  binding  on  both 
countries. 

The  argument  is,  and  must  be,  that  a  sov- 
ereign slate  may  make  a  binding  contract  with 
one  of  its  citizens,  and  in  the  exercise  of  its 
aovereigntf ,  repudiate  it. 

The  Constitution  of  the  Union,  when  first 
adopted,  made  states  subject  to  the  federal  ju- 
dicial power.  Could  a  slate,  while  this  power 
continued,  being  sued  for  a  debt  contracted  in 
its  sovereign  capacity,  have  repudiated  it  in 
the  same  capacity  ?  In  this  respect  the  Consli ' 
tution  was  very  properly  chang^,  as  no  stale 
should  be  subject  to  the  juilicial  power  gen- 
erally. 

Much  stress  was  laid  on  the  argument,  and 
In  the  decisions  of  the  Supreme  Court,  on  the 
fact  that  the  banks  paid  no  bonus  for  their 
charters,  and  that  no  contract  can  be  binding 
which  is  not  mutual. 

This  is  a  matter  which  can  have  no  influence 
in  deciding  the  l^;al  question.  The  State  did 
not  require  a  bonus,  but  other  requisitions  are 
found  in  the  charier,  which  the  Legislature 
deemed  sufllcieut,  and  this  is  not  questionable 
by  any  other  auiboriiy.  The  obligation  is  as 
39  l*lstrong  on  the  Slate,  from  *tbe  privileges 
granted  and  ac^pted,  as  if  a  bonus  had  been 
paid. 

Anoiher  assumption  is  made,  that  the  banks 
are  taxed  as  property  is  taxed  In  the  hands  of 
Individuals.  No  deduction,  it  appears,  made 
from  banks  on  account  of  debts  due  to  depo-iit 
ors  or  others,  whilst  debts  due  bv  an  individual 
are  deducted  from  his  credits.   If  this  be  so,  it 

E laces  banks  on  a  very  different  footing  from 
idividuals. 

The  power  of  taxation  has  boeu  compared  to 
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that  of  eminent  domiUn,  and  it  Is  e^d,  as'  re- 
gards the  question  before  us,  they  are  substan- 
tially the  same.  These  powers  exist  in  the 
same  sovereignty,  but  their  exercise  involve^ 
different  principles.  Property  may  be  appro 
priated  for  public  purposes,  but  it  must  be 
paid  for.  Taxes  are  assessed  on  property  for 
the  support  of  ttie  government  under  a  legis- 
lative act. 

We  were  not  prepared  for  the  position  taken 
by  the  Supreme  Court  of  Ohio,  that  "  no  con* 
troi  over  the  right  of  taxation  by  the  Slates 
was  intended  to  be  conferred  upon  the  general 
government  by  the  section  referred  to.  or  any 
other,  except  in  relation  to  duties  upon  im- 
ports and  exports."  This  has  never  been  lov- 
tended  by  anyone.  The  seclifm  refeircd  to 
gives  the  federal  government  no  power  over 
taxation  by  a  state.  Such  an  idea  does  not 
belong  to  the  case,  and  the  argument  used,  we 
submit,  is  not  legitimate.  We  have  power  only 
to  deal  with  contracts  under  the  tenth  section 
of  the  first  article  of  the  Constitution,  whether 
made  by  a  state  or  sn  individual;  if  such  coa- 
tract  be  impaired  by  an  Act  of  the  Stale,  rack 
Act  is  void,  as  the  power  is  prohibited  to  the 
Slate.  This  is  the  extent  of  our  jurifdiclton. 
As  well  might  it  be  contended  under  i  be  above 
section  that  no  power  was  given  to  the  fed*-rml 
government  to  regulate  the  numlierless  internal 
concerns  of  a  stale  which  are  the  subjects  <^ 
contracts.  With  those  concerns  we  have  noth- 
ing to  do;  but  when  contracts  growing  out  of 
them  are  impaired  by  an  Act  of  the  state,  under 
the  Federal  Constitution  we  inquire  whether  the 
Act  complained  of  is  in  violation  of  it. 

The  rule  observed  by  this  court  to  follow  the 
construction  of  the  statute  of  the  State  by  its 
Supreme  Court  is  strongly  urged.  This  is  done 
when  we  are  required  to  administer  the  laws  td 
the  State.  The  established  construct  loa  of  • 
statute  of  the  State  is  received  as  a  part  of  the 
statute.  But  we  are  called  in  the  case  before 
us  not  to  carry  into  effect  a  law  of  the  Slate 
but  to  test  the  validiljr  of  such  a  law  ttie 
Coustitution  of  the  Union.  We  are  exercuing 
an  appellate  jurisdiction.  The  deci«on  of  the 
Supreme  Court  of  the  State  is  before  us  for 
revision,  and  if  their  construction  of  the  con- 
iract  in  question  impidrs  its  obligation,  we  are 
required  to  reverse  their  judgment.  To  follow 
the  *c<-nstruciiou  of  a  state  court  in  *[39S 
such  a  case,  would  be  to  surrender  one  of  the 
most  important  provisions  in  the  Federal  Coo- 
stitution. 

There  is  no  jurisdiction  which  we  are  called 
to  exercise  of  higher  importance,  nor  ooe  of 
deeper  interest  to  the  people  of  the  States.  It 
is,  in  the  emphatic  languase  of  Chi^  JtuHn 
Marshall,  a  bill  of  rights  to  the  people  of  the 
Slates,  incorporated  mto  the  fundamental  law 
of  the  Union.  And  whilst  we  have  all  the  re- 
spect for  the  learuing  and  ability  which  ibe 
opinions  of  the  judges  of  the  Supreme  Cuun 
of  the  State  command,  we  are  called  upon  lo 
exercise  our  own  judgments  in  the  ca«e. 

In  the  discussion  of  ibe  principle*  of  ihk 
case,  we  have  not  fflt  oMrselvew  at  liU-rty  to  in- 
dulge in  general  remaiks  on  the  theory  of  oar 
governmetit.  That  is  a  subject  which  lK-k>0(^ 
to  a  coDVfniion  for  the  formal  inn  ofa  codmiIo- 
tioo;  and  in  a  limited  view,  to  the  law-making 
power.   Theories  depend  so  much  cm  the  quai- 
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ilies  of  the  bumno  miod,  and  these  aresodtver- 
sitled  by  education  and  hubitas  inconstilute  an 
unsafe  rule  for  judicial  aciion.  Ourproeperity, 
hidiTidually  and  nationally,  depends  upon  a 
close  adherence  to  the  Killed  rules  of  law.  and 
especially  to  the  great  fundameotal  law  of  the 
UuioD. 

Having  considered  this  case  in  its  legal  as- 
pects, as  presented  in  the  arguments  of  counsel, 
and  in  the  views  of  ihe  Supreme  Court  of  the 
State,  and  especially  as  regards  the  rights  of 
the  Bank  under  the  charter,  we  are  brought  to 
the  conclusion,  that  in  the  acceptance  of  the 
charter,  on  its  terms,  and  the  payment  of  the 
capital  BU)ck,  under  an  agreement  to  pay  six 

Ser  cent,  semi-annually  on  the  dividends  made, 
educting  expenses  and  ascertained  losses,  in 
lieu  of  all  taxes,  a  contract  vtm  made  binding 
on  the  State  and  on  the  Bank;  and  that  the  Tax 
Law  or  1861,  under  which  a  higher  tax  has 
been  aw<eteed  on  the  Bank  than  Was  stipulated 
In  its  charter,  impairs  the  obligation  of  the  con- 
tract, which  is  proldblted  by  the  Constitution 
of  the  United  States,  and  consequently,  that 
the  Act  of  1851,  as  r^ards  the  tax  thus  im- 
posed, is  void. 

Thejudgmenl  of  (/«  Supreme  Court  of  Ohio, 
in  giving  effect  to  that  law,  is  therefore  reverted. 

Menrt.  Jwtiees  Catron^  Daniel*  and 
Campbell,  dissented. 

Jfr.  Chief  Justice  Taskvy  gave  a  separate 
opinion,  as  follows: 

I  concur  in  the  judgment  in  this  case.  I 
think  that  by  the  sixtieth  section  of  ihc  Act  of 
1845,  the  State  bound  itself  by  contract  to  levy 
DO  higher  tax  than  the  one  therein  mentioned, 
upon  the  banks  or  stocks  in  the  banks  which 
oi^nlzed  under  that  law  during  the  continu- 
ance of  their  charters.  In  my  judgmeot  the 
893*1  *word8  used  are  too  plain  to  admit  of 
any  other  constructlou. 

But  I  do  not  assent  altogether  to  the  prin- 
ciples or  reasoning  contained  in  tlie  opinion 
Just  delivered.  The  grounds  upon  which  I  hold 
this  contract  to  be  obligatory  on  the  State,  will 
appear  in  ray  opinion  in  the  case  of  The  Ohio 
iMe  lamrmee  and  TruH  Qmpanjf,  also  de- 
cided at  the  present  term. 

Mr.  Jiutiee  Catron; 

This  is  a  contest  between  the  State  of  Ohio 
and  a  portion  of  her  banking  institutions,  or- 
ganized under  a  general  banking  law,  passed  in 
1845.  She  was  then  a  wealthy  and  prosperous 
community,  and  had  numerous  banks  which 
employed  a  large  capital,  and  were  taxed  b^ 
the  general  laws  live  per  cent,  on  their  divi- 
dcnd>4.  be'iB^  equal  to  thirty  cents  on  earh  hun- 
dred dollars'  worth  of  stock,  supposing  it  to  be 
at  par  value.  But  this  was  merely  a  state  tax, 
payable  into  the  Stale  Treasury,  Theold  banks 
were  liable  to  taxes  for  county  purposes,  Int- 
sides;  and  when  located  in  ci'ies  or  towns,  for 
corporation  taxes  also.  These  two  items  usual- 
ly amounted  to  much  more  than  the  Slate  tax. 

Such  was  the  condition  of  Ohio  when  the 
QeDcml  Etanking  Law  was  passed  in  IMS.  By 
this  Act.  any  number  of  persons  not  less  than 
five  might  associate  together,  by  articles,  to 
carry  on  banking. 

The  StiUe  was  laid  off  Into  districts,  and  the 
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law  prescribes  the  amount  of  stock  that  may 
he  employed  in  each.  Bvery  county  was  enti- 
tled to  one  lunk.  and  some  to  more.  Commis- 
sioners were  appointed  to  carry  the  law  into 
effect.  It  was  the  duty  of  this  Board  of  Con- 
trol to  judge  of  the  articles  of  association,  and 
other  matters  necessary  to  put  the  l>anks  into 
operation.  Any  company  might  elect  to  be- 
come a  branch  of  the  Slate  Bank,  or  to  be  a 
separate  bank,  disconnected  with  any  other. 
96O.0tJ0  was  the  minimum,  and  iriOO.OOO  the 
maximum  that  could  be  employed  in  any  one 
proposed  instiiutlon. 

Ry  Ihe  dfty-Srst  section,  each  of  the  banking 
companies  authorized  to  carry  on  business  was 
declared  to  tw  a  bo<ly  corporate  with  succession 
to  the  1st  day  of  May,  1866,  wilh  general  bank- 
ing powers;  wilh  Ihe  privilege  to  issue  notes  of 
one  dollar  and  upwards.  40  $100;  and  each 
bank  was  required  to  have  "  on  band  in  gold 
aud  silver  coin,  or  their  equivalent,  one  half 
at  least  of  which  shall  be  m  gold  and  silver 
coin  in  its  vault,  an  amoant  equal  to  thirty  per 
cent,  of  ilR  outstanding  notes  of  circulation  i " 
and  whenever  the  specie  on  hand,  or  its  equiv- 
alent, shall  fall  Iwlow  twenty  per  cent,  of  the 
outstanding  *notes.  then  no  more  notes  t*394 
shall  be  circulated."  The  equivalent  to  specie, 
meant  deposits  tliat  might  be  drawn  against 
in  the  hands  of  eastern  banks,  or  bankers  of 
good  credit.  In  this  provision  fx>nstituted  the 
great  value  of  the  franchise. 

The  59th  section  declares  that  semi  annual 
dividends  shall  be  made  by  each  bank  of  its 
protlts,  after  deducting  expenses:  and  the  60lfa 
seclion  provides,  that  six  per  cent,  per  annum 
of  these  profits  shall  be  set  off  to  the  State, 
"  which  sum  or  amount  so  set  off  shall  be  in 
lieu  of  all  taxes  to  which  such  company,  or  Ihe 
stockholders  thereof  an  account  of  sttx'kown^i 
therein,  would  otherwise  be  subject."  This 
was  equal  to  thirty-six  cents  per  annum  on 
each  hundred  dollars  of  stock  subscribed,  sup- 
pasing  it  to  yield  six  per  cent,  interest. 

By  an  Act  of  1851,  it  was  declared  that  bank 
slock  should  be  nss«jsscd  at  its  true  value,  and 
that  it  should  be  taxed  for  stale,  county  and 
cily  purposes,  to  the  same  extent  that  personal 
proiwrty  was  required  to  be  taxed  at  the  place 
where  the  bank  was  located.  As  this  rate  was 
much  more  tlian  that  prescril)ed  by  the  60lh 
section  of  the  Act  of  1846,  the  Bank  before  us 
refused  to  pay  the  excess,  and  suffered  herself 
to  be  sued  by  the  tax  collector,  relying  on  Ihe 
60lh  section,  above  recited,  as  an  irrepeaiable 
contract,  which  stood  protected  by  the  Con 
stilution  of  the  United  States, 

It  is  proper  to  say  that  the  trifling  sum  in 
dispute  in  this  cause  is  the  mere  ground  uf  rais- 
ing the  question  between  the  Stale  of  Ohio  and 
some  fiftv  of  her  banks,  claiming  ezempliun 
under  the  Act  of  1845. 

The  taxable  property  of  these  banks  Is  about 
$I8,0()0,0(JU,  according  to  the  auditor's  re- 
port of  last  year,  and  which  was  used  on 
ihe  argument  of  this  cause,  by  both  sides. 
Of  course,  the  state  otficers  and  other  tax  payers 
assailed  the  corporations  claiming  the  exemp- 
tion, and  various  casen  were  brought  before  the 
Supreme  Court  of  Ohio,  drawing  in  question 
the  validity  of  the  Act  of  1851  in  so  far  as  it 
increased  the  taxes  of  the  ttanka  beyond  the 
amount  imposed  by  the  60th  section  of  the  Act 
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of  164-f.  The  State  Court  sustained  the  Act  of 
1851,  from  wliich  decision  a  writ  of  error  was 
pmaecuted.  aod  the  cause  brought  to  this  court. 

The  opiukniB  of  the  State  Court  have  been 
laid  before  us  for  our  coDsideration ;  and  on  our 
ament  or  dissent  to  Ihem,  the  cane  depends. 

The  first  question  made  and  decided  in  the 
Supreme  Court  of  Ohio,  was  whether  the  60lh 
section  of  the  Act  of  1845,  purported  to  be,  in 
its  terms,  a  contract  'not  further  to  tax  the 
banks  organized  under  it  during  the  entire  term 
of  tlieir  existence.    The  court  hcid  that  it  im- 

rirted  no  such  contract;  and  with  this  opinion 
concur. 

31>6*]  *The  question  was  examined  by  the 
judge  who  delivered  the  unanimous  opinion  of 
the  court,  in  the  case  of  Deboli  v.  The  Ohio  Life 
Inmranee  and  T^tt  Company,  1  Ohio,  664, 
with  a  fairness,  abiNty  and  learning,  calculated 
to  command  the  rcHpect  of  all  those  who  have 
his  opinion  to  review:  and  which  opinion  has, 
as  I  think,  construed  the  60th  section  truly. 
But,  an  my  brother  Campbell  has  rested  his 
opinion  on  thissectioo  without  going  beyond  it, 
and  as  I  concur  io  his  views,  I  will  not  further 
examine  that  question,  but  adopt  his  opinion  in 
lerard  to  it. 

Ttie  next  question,  decided  by  the  State 
Court,  is  of  must  grave  importance;!  give  It  in 
the  language  of  (he  State  Court:  "Had  the 
General  Assembly  power,  under  the  constitu- 
tion then  in  force,  permanently  to  surrender,  by 
contract,  within  the  meaning  and  under  the  pro- 
tection of  the  Constitution  of  the  United  States, 
the  right  of  taxation  over  any  portion  of  the 
pruperly  of  individuals,  otherwise  subject  to  it?" 
On  which  proposition  the  court  proceeds  to  re- 
auuk: 

"  Our  observations  and  conclusions  upon  this 
question,  must  be  taken  with  reference  to  the 
unquestionable  facts,  that  the  Act  of  1661  was 
a  Inma  fide  attempt  to  raise  revenue  by  an  equal 
and  uniform  tax  upon  property,  and  contained 
no  covert  attack  upon  the  franchises  of  these 
tnittltutionB,  That  the  surrender  did  not  relate 
to  property  granted  by  the  State,  so  as  to  make 
It  a  part  of  the  grant  for  which  a  consideration 
was  paid ;  the  8tate  having  granted  nothing  but 
the  f  ranchise,and  the  tax  Mng  upon  nothing  but 
the  money  of  individuals  invested  in  the  stock ; 
and  that  no  bonus  or  gross  sum  was  paid  in 
hand  for  (be  surrender,  so  as  to  leave  It  open  to 
controversy,  that  reasonable  taxes,  to  aecrue  in 
future,  were  paid  in  advance  of  their  becoming 
due.  iWhat  effect  a  different  state  of  facts 
mi^bt  nave,  we  do  not  stop  to  Inquire.  Indeeil, 
if  the  attempt  has  here  been  made,  it  is  a  naked 
reli'axe  of  sovereign  power  without  any  consid- 
eration or  attendant  circumstance  to  give  it 
strength  or  color;  and,  so  far  as  wcare  advised, 
it  Is  the  Qrst  instance  where  the  rights  and  in- 
terests of  the  public  tiave  been  entirely  over- 
looked. " 

"  Under  these  circumstances,  we  feel  no  hes- 
itation in  saying  tlie  General  Assembly  was  in- 
competent to  such  a  task.  Tliis  contlusion  is 
drawn  from  a  consideration  of  the  limited  au- 
thority of  that  body,  and  the  nature  of  the  pow- 
er claimed  to  be  abridged. 

That  political  sovereignty,  in  its  true  sense, 
exists  only  with  the  people,  and  that  govern- 
ment is  "founded  on  their  sole  authority,"  and 
subject  to  be  altered,  r^urmed,  or  nbolidied 
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only  by  them,  is  a  political  axiom  upon  which 
all  the  American  'governments  have  [*390 
been  based,  and  is  expressly  OMertod  in  the  bill 
of  rights.  Such  of  the  Bovereigo  powers  with 
which  they  were  invested,  as  tlwy  deem  necea- 
sary  for  protecting  their  rights  and  liberties, 
and  wcurlng  their  Independence,  they  have  del- 
egated to  governments  crcHied  by  tbemselveii. 
to  be  exercised  m  such  manner  and  for  sucb 
purposes  as  were  contemplated  in  the  delega 
tion.  That  these  powers  can  neither  be  enlai^i^ 
or  diminished  by  these  repoHilories  of  dele-. 

fated  authority,  would  seem  to  result,  ineviia- 
ly,  from  the  fundamental  maxim  referred  to. 
and  to  be  too  pliun  to  need  argument  or  illus- 
tration. 

If  they  could  be  enlarged,  government  mi^ht 
become  absolute :  if  they  coufd  be  diminished  or 
abridged.  It  might  be  stripped  of  the  attributee 
indispensable  to  enable  it  to  accomplish  tbe 
great  putposes  for  whicb.it  iras  Instituted. 
And  in  either  event  the  constitution  would  be 
mode  either  more  or  less  than  it  was  when  it 
came  from  the  hands  of  Its  authors;  being 
changed  and  subverted  without  their  action  tvt 
consent.  In  the  one  event  its  power  for  e\-il 
might  be  indefinitely  enlarged;  while  in  the 
other  its  capacity  for  good  might  be  entirely  de- 
stroyed; and  thus  become  oitberan  enginie  of 
oppression,  or  an  instmment  of  veakneaa  and 
pusillanimity. 

The  government  creRted  by  tbe  constitution 
of  this  State  (Ohio),  although  not  of  eauiiMT> 
ated.  Is  yet  one  of  limited  powers.  It  is  true, 
the  grant  to  the  General  Assembly  of  "  lejpida- 
tive  authority"  is  general ;  but  its  exercise  with- 
in that  limit  is  necessarily  restrained  by  the 
previous  grant  of  certain  powers  to  the  federal 
government,  and  by  the  express  limitations  to 
be  found  in  other  partsof  the  instrument.  Out- 
sideof  that  boundary,  it  needed  noexprp^s  lim- 
itations, for  nothing  was  granted.  Hence  thia 
court  held,  in  Cincinnati,  Wilmington,  Ar-..  Jt, 
Jt.v  Q*ntonQ>.,lO\no,  77,  that  any  Act  pMsw-d 
by  tbe  General  Aaaembly  not  faUiac  fairly 
within  the  scope  of  "legislative  auuiority.^' 
was  as  clearly  void  as  though  expressly  prohib- 
ited. So  careful  was  the  convention  toenforca 
this  principle,  and  to  prevent  the  enlargement 
of  the  granted  powers  by  construction  ornther- 
wise,  that  they  expressly  declared  In  art.  8.  mn. 
38 — "  To  guard  against  the  transgression  of  tbe 
high  powers  wehavedelegated.  wedeclare  that 
atf  powers,  not  hereby  delegated,  remain  with 
the  people."  When,  therefore,  the  exercise  of 
any  power  bv  that  body  is  questioned,  its  valid- 
ity must  be  aetermined  from  the  nature  of  the 
power,  connected  with  the  manner  and  pur- 
pose of  its  exercise.  What.  then,  is  the  taxing 
power?  And  to  what  extent,  and  for  what  ptir- 
poses  has  it  been  conferred  upon  the  Lepisla- 
ture?  That  it  ia  a  power  Incident  to  sovereign- 
ty— "R  power  of  vital  importance  to  the  very 
existence  of  every  govemmunl'" — has  been  as 
oftt'O  declared  as  It  has  been  spoken  *of.  [*307 
Its  importance  is  not  toostronirly  reprcwnled 
by  Alexander  Hamilton,  in  the  30ih  number 
lite  Federalist,  when  he  uys:  "  Money  is  with 
propriety  considered  as  the  vital  principle  of 
the  body  politic;  as  that  which  sustains  its  lifie 
and  motion,  and  enables  it  to  perform  its  most 
important  functions.  A  complete  power,  there- 
fore, to  procure  a  regular  and  adequate  supply 
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of  revenue,  as  far  a»  the  resources  of  the  com 
muaity  wUl  permit,  ma^  be  regarded  as  an  in 
diapenoable  inKrudlent  in  every  cuuHtiiulion. 
From  adedcieney  in  this  partifiiilar, oneof  two 
evils  roust  eosue;  cither  the  people  must  be  sub- 
jected to  conlinual  pluuder,  as  a  substitute  ft^ 
a  more  ellRible  mode  of  supplying  the  public 
wanlfl,  or  the  government  must  sink  into  a  fatal 
atrophy,  and  in  a  short  couree  of  time  perish." 

"This  power  is  not  to  be  distinguished,  in 
any  particular  material  to  the  present  inquiry, 
from  the  power  of  eminent  domain.  Both  rest 
upon  the  same  foundatioo — both  involve  the 
taking  of  private  property — and  both,  to  a  lim- 
ited extent,  interfere  with  the  natural  ri^ht 
guaranteed  by  the  constitution,  of  acquiring 
and  enjoying  it.  But,  as  ihvt  court  has  already 
Kaid,  in  the  case  referred  to,  "  neither  can  be 
classed  amongst  the  independent  powers  of  gov- 
ernmt-nt,  or  included  in  its  objects  and  ends." 
No  government  was  ever  creat«l  for  the  pur- 
pose of  taking,  taxing,  or  otherwise  interfering 
with  the  private  property  of  Its  citizens.  "But 
charged  with  the  accomplishment  of  great  ob- 
jects neceflsary  to  the  safely  and  prosperity  of 
the  people,  these  rights  attach  as  incidents  to 
those  objects,  aud  become  indispensable  means 
to  the  attainment  of  those  ends."  They  can 
only  be  called  into  being  to  attend  the  Ind^nd- 
ent  powers,  and  can  never  lie  exercised  without 
an  existing  necessity. 

"To  sustain  this  power  in  the  General  As- 
(<embly.  would  be  to  violate  all  the  great  prin- 
ciples to  whi(;h  I  have  alluded.  It  would  af- 
firm its  right  to  deal  in.  and  barter  away  the 
sovereign  right  of  the  State,  and  thereby,  in 
effect,  to  change  the  Constitution.  When  (he 
General  Assenobly  of  1845  convened,  it  found 
the  State  in  the  unquestioDable  possession  of 
the  BOverdgD  right  of  taxation,  for  the  accom- 
plishment of  its  lawful  objects,  extending  to 
-  all  the  persons  and  property  belonging  to"  the 
body  politic.*" 

When  its  successor  convened,  in  1846,  under 
the  same  constitution,  and  to  legislate  for  the 
same  people,  if  this  defense  is  available,  it 
found  the  Stale  shorn  of  this  power  over  fift^ 
or  twenty  millions  of  property,  still  within  its 
jurisdictloo  and  protected  by  its  laws.  This 
and  each  succeeding  Legislature  had  the  same 
power  to  surrender  the  nglit,  as  to  any  and  all 
other  property ;  until  at  length  the  ^vernment, 
deprived  of  everything  upon  ulucb  it  could 
8*]  operate,  to  raise  the  means  to  attain  *it8 
necessary  ends,  by  the  exercise  of  its  granted 
powere,  would  have  worked  its  own  inevitable 
destruction,  beyond  all  power  of  remedjr, 
either  by  the  Legislature  or  the  people.  It  is 
uo  answer  to  this  to  say  that  confidence  must 
be  reposed  in  the  legislative  body,  that  it  will 
not  thus  abuse  the  power. 

"  But,  in  the  language  of  the  court,  in  Me- 
CuUoeh  V.  Maryland,  4  Wheat..  816,  '  te  this  a 
case  of  confidence?' " 

"For  every  surrender  of  the  right  to  tax 
particular  property  not  only  tends  to  paralyze 
the  government,  but  involves  a  direct  invasion 
of  the  rights  of  property,  of  the  balance  of  the 
community;  since  the  deficiency  thus  created 
must  be  nude  up  by  larger  contributions  from 
Uiem,  to  meet  the  public  demand." 

The  foregoing  are  some  of  the  reasonings  of 
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the  state  court  on  the  conpideration  here  in- 
volved. With  these  views  I  concur,  and  will 
add  some  of  my  own.  The  first  is,  "That 
acts  of  Parliament  derogatory  from  the  power 
of  subsequent  Legislatures  are  not  binding. 
Because  (as  Blackstone  says),  the  L^^lature 
being  in  truth  the  sovereign  power,  is  always 
equal,  always  absolute;  and  it  acknowledges  no 
superior  on  earth,  which  the  prior  Leeisliiture 
must  have  been  if  Its  ordinances  could  bind  a 
subsequent  Pttrliament.  And  upon  the  same 
principle  Cicero,  in  his  letters  to  Atticus,  treats 
with  proper  contempt  these  restraining  clauses 
which  endeavor  to  tie  up  the  hands  nf  suc- 
ceeding Legislatures.  When  you  repeat  the 
law  itself,  says  he.  you  at  the  same  time  repeal 
the  prohibitory  clause  which  guards  against 
repeal." 

If  this  is  so  under  the  British  government, 
how  is  it  in  Ohio?  Her  Supreme  C^nurt  holds 
that  the  State  constitution  of  1802  expressly 
prohibited  one  Legtelatore  from  restrsioing  Ito 
successors  by  the  indirect  means  of  contracts 
exempting  certain  property  from  tazdtion. 
The  court  says.  Power  to'  exempt  property 
was  reserved  to  the  people:  they  alone  could 
exempt,  by  an  organic  law.  That  is  to  say,  by 
an  amended  constitution.  The  clause  mainly 
relied  on  declares  "  that  all  powers  not  dele- 
gated, remain  with  the  people."  Now,  it  must 
be  admitted  that  this  clause  has  a  meaning; 
and  it  must  also  he  conceded  (as  I  think)  that 
tlie  Supreme  Court  of  Ohio  has  the  uncon- 
trollable  right  to  declare  what  that  meaning  is; 
and  that  this  court  has  just  as  little  right  to 
question  that  construction  as  the  Supreme 
Court  of  Ohio  has  to  question  oiir  construc- 
tion of  the  Constitution  of  the  United  Slates. 

In  my  judgment  the  construction  of  the 
court  of  Ohio  is  proper;  but  if  I  believt^  oth- 
erwise I  should  at  once  acquiesce.  Let  us  look 
at  the  matter  fairly  and  truly  as  it  is,  and  see 
what  a  different  course  on  part  of  this  court 
would  lead  to:  nav,  what  Ohio  Is  txtund  to  do 
in  self  defense  ana  for  self-preservation,  under 
the  circumstances. 

*In  1845  a  general  banking  law  is  [*390 
sought  ftt  the  hands  of  the  Legislature,  where 
$5.iw  in  paper  can  be  circulated  for  every 
dollar  in  specie  in  the  Bank,  or  on  deposit;  in 
eastern  banks  or  with  brokers.  $I.UO  notes 
are  aulhorized;  every  county  in  the  Slate  is 
entitled  to  a  Imnk.  and  the  large  ones  tu  sev- 
eral ;  the  tempting  lure  is  held  out  of  six  per 
cent,  interest  on  fSUU  for  ever^  hundred  dol- 
lars paid  in  as  stock:  thus  obtaining  a  prodt  of 
$^4  on  each  hundred  dollars  actuaUy  paid  in. 
.That  such  a  bill  would  have  advocates  enough  to 
pass  it  through  the  Legislature,  all  experience 
attests;  and  that  the  slight  tax  of  thirty-six  ccnt£ 
on  each  hundred  dollars'  worth  of  stock,  sub- 
scribed and  paid,  was  deemed  a  privdege, 
when  the  existing  banks  and  other  property 
were  taxed  much  higher  la  plainly  manifest. 
As  was  obvious,  when  the  law  pfwsed,  banks 
sprang  up  at  once — sone  fifty  in  number  hav- 
ing a  taxable  basis  last  year  of  about  eighteen 
millions.  The  elder  and  safer  banks  were,  of 
course,  driven  out,  and  new  organizations 
sought  ander  the  general  law,  by  the  stock- 
holders. From  havmg  constructed  large  pnb- 
Ilc  work^  and  made  great  expenditures,  Ohio 
I  has  become  indebted  w>  as  to  require  a  very 
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burdeofiorae  tax  on  every  species  of  property; 
this  was  imposed  by  the  Aci  of  1851,  and  on 
demandinR  from  tliese  institiilionB  iheir  equal 
share,  the  Slate  is  told  that  they  wore  protected 
by  a  contract  made  witb  the  Lef^slature  of 
1845.  to  be  exempt  ftom  further  taxation,  and 
were  not  bound  by  the  late  law,  and,  of  rourse, 
tb<>y  were  ^lued  hi  their  own  courts.  The  Su- 
preme Court  holds  that  by  the  express  terms 
of  1  he  State  coD.stttution  no  ftuch  contract  could 
be  made  by  the  Legislature  of  1845.  to  tie  up 
the  hands  of  the  Le.d'>)ature  of  1851.  And 
then  the  banks  come  here  and  ask  odr  protec- 
tion against  this  decitiion,  which  declan-s  the 
trun  meaDing;  of  the  State  constitution.  It  ex- 
pressly guarantees  to  the  people  of  Ohio  the 
right  to  assemble,  consult,  and  instruct  their 
representatives  for  their  common  good;"  and 
then  "  to  apply  to  the  Liegi»>Iature  for  a  redress 
of  grievances."  It  further  declares,  that  all 
powers  not  conferred  by  that  constitution  on 
the  Legislature  are  reserved  to  the  people. 
Now,  of  what  consequence  or  practical  value 
will  these  attempted  securities  be,  if  one  Leg> 
islature  can  restrain  all  subsequent  ones  by 
contracting  awav  the  sovereign  power  to  which 
instructions  could  apply? 

The  question,  whether  the  people  have  re- 
served this  right  80  as  to  hold  it  in  their  own 
bands,  and  thereby  be  enabled  to  regulate  it  by 
instructions  to  a  subsequent  Legislature  (or  by 
a  new  constitution),  is  a  question  that  has  been 
directly  raised  only  once,  in  any  Slate  of  the 
Union,  so  far  as  I  know.  In  the  case  of  JSrcwster 
400*]  V.  Jlouffk.  10  N.  H.,  139.  it  *wa9 
rai««i,  and  Cfiief  JuHtiee  Parker,  in  delivering 
the  opinion  of  the  court  in  a  case  in  alt  respects 
like  the  one  Iwfore  us,  says.  "  That  it  is  as 
essential  that  the  public  faith  nhould  be  pre- 
served Inviolate  as  it  is  that  individual  grants 
and  contracts  should  be  maintained  and  en- 
forced. But  there  is  a  material  difference  be- 
tween the  right  of  a  Leginlaiure  to  grant  lands 
or  corporate  powers,  or  money,  and  a  right  to 
grant  away  the  essential  attributes  of  sover- 
eignty or  rights  of  eminent  domain.  These  do 
not  seem  to  furnish  the  subject  matter  of  a 
contract." 

This  court  sustained  the  principle  announced 
by  the  Supreme  Court  of  New  Hampshire,  in 
Tlut  Wett  nicer  Bridge  case.  A  charter  for  one 
hundred  years,  incorporating  a  bridge  com- 
pany had  been  granted ;  the  bridec  was  built 
and  enjoyed  by  the  Company.  Tlien  another 
law  was  passed  authorizing  public  roads  to  be 
laid  out,  and  free  bridges  to  be  eitxted;  the 
commissioners  appropriated  the  We!<t  River 
Bridge  and  made  it  frec;the  Supreme  Court  of 
Vermont  suntained  the  proceeding  on  a  review 
of  that  decision.  And  this  court  held  that  the 
first  charter  was  a  contract  securing  the  fran- 
chises and  property  In  the  bridge  to  the  Com- 
pany; but  that  the  first  Legislature  could  not 
cede  away  the  sovereijtn  right  of  eminent  do- 
main, and  that  the  franchiseB  and  property 
could  be  taken  for  IhC  U8e&  of  free  roads  and 
bridges,  on  compensation  being  made. 

Where  the  di^tinction  lies,  involving  a  prin- 
ciple between  that  case  and  this,  I  cannot  per- 
ceive, as  every  tax  payer  is  compensated  by  the 
security  and  comfort  government  affords.  The 
political  nccemttea  for  money  are  constant  and 
more  stringent  in  favor  of  the  right  of  taxation; 
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its  exercise  is  required  daily  to  sustain  the 
government.  But  in  the  essential  attributes  of 
sovereignty  the  right  of  eminent  domain  and 
the  right  of  taxation  are  not  distinguishable. 

If  Tfi6  Wi-iA  ^ver  Bridge  ca»«  \ie  sound  con- 
stitutional law  (as  I  think  it  is),  then  it  must  be 
true  that  the  Supreme  Court  of  Ohio  is  riffht  is 
holding  that  the  Legislature  of  1845  could  not 
deprive  the  IjCgixlature  of  1851  of  its  soverei|3^ 
powers  or  of  any  part  of  them. 

It  is  insisted,  that  the  cose  of  77ie  Stats  of 
Ohio  V.  The  Gommereial  Bank  of  Vincinnati.  7 
Ohio,  125,  has  held  otherwise.  This }«  clwlj 
a  mistake.  The  State  in  that  cose  raised  no 
question  as  to  the  right  of  one  Legislature  to  cede 
tlie  BOver(>ign  power  to  a  corporation,  and  tie 
up  the  hands  of  all subKequent  Legislatures:  no 
such  constitutional  question  entered  into  the 
decision;  nor  is  any  allusion  made  to  it  in  the 
opinion  of  the  court.  It  merely  construed 
the  Acts  of  Assembly,  and  held  that  a  contract 
did  exist  on  the  ground  that  by  the  chutcr  the 
Bank  was  taxed  four  per  cent. ;  and  ib<>refora 
the  charter  must  *be  enforced,  as  this  [*40 1 
rate  of  taxation  adhered  to  the  charter,  and 
excluded  a  higher  imposition. 

It  would  be  most  unfortunate  for  any  court, 
and  especially  for  this  one,  to  hold  that  a  de- 
cision affvctin?  a  great  constitutional  oon- 
sideration,  involving  the  harmony  of  the  Uoion 
(as  this  case  obviously  does),  should  be  cod- 
cluded  by  a  decision  in  a  Gaf«  where  the 
constitutional  question  was  not  raised  by  coun- 
sel; and  so  far  from  being  considered  by  the 
court,  was  never  thought  of:  such  a  doctrine  is 
altogether  inadmisi>ible.  And  in  this  connec- 
tion I  wiU  say,  tliat  there  are  twocases  decided 
by  this  court*(and  relied  on  by  the  plaintiff  in 
error),  in  regard  to  which  rimilar  remarkn  apply. 
The  first  one  is  that  of  Nea>  Jersey  v.  WiUon, 
7  Cranch,  164.    An  exchange  of  lands  took 

Slace  in  175ti  between  the  British  colony  of 
[ew  Jersey  and  a  small  tribe  of  Indians  rn- 
sidiog  there.  The  Indians  had  the  land  granted 
to  them  by  an  Act  of  the  Colonial  Legislature, 
which  exempted  it  from  taxes.  They  after- 
wards sold  it,  and  removed.  In  1804  tlie  State 
Legislature  taxed  these  lands  In  the  hands  nf 
the  purchasers;  they  were  proceeded  agaiDNt 
for  the  taxc«.  and  a  judgment  rendered,  de- 
rlarine  the  Act  of  18o4  valid.  In  1812,  the 
Judgment  was  brought  before  this  court,  aiid 
the  case  subntftted  on  the  part  of  the  plaJotill 
In  error  without  argument;  no  one  appearing 
for  New  Jersey.  This  court  held  the  Brftif-b 
contract  with  the  Indians  binding;  and  second, 
that  it  run  with  the  land,  which  was  exempt 
from  taXHtion  in  the  bandi»  of  the  purclianera. 

No  question  was  raised  in  tbe  Supreme  Conn 
of  New  Jersey,  nor  decided  there,  or  io  tliis 
court,  as  to  the  coostitutional  question  of  one 
Legislature  having  authority  to  deprive  a  suc- 
ceeding one  of  sovereign  power.  The  question 
was  not  considered,  nor  does  it  aeem  to  have 
been  thought  of  in  the  State  Couri  or  here. 

The  next  ca»c  is  Qordon't  case,  it  How.,  144. 
What  qubsttons  were  there  presented  on  tbe 
part  of  the  Slate  of  Maryland,  does  not  appear 
in  the  report  of  the  caxe,  but  I  have  turned  to 
them  in  the  record,  to  see  bow  they  were  made 
in  the  state  courts.   They  are  as  ftdlows: 

"  1st.  That  at  the  time  of  paissiDg  the  gen- 
eral assessment  law  of  1841,  there  was  no  oimi- 
^    Howard  «a. 
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tract  exUting  between  the  Btate  and  the  bnnkn, 
or  any  of  them,  or  the  etockholders  therein  or 
any  of  Ihem.  by  which  any  of  the  banks  or 
stockholders  can  claim  an  exemption  from  the 
taxHlion  imposed  upon  them  by  the  said  Act  of 
1841." 

"  2d.  That  the  contract  between  the  State  and 
the  old  iMUika,  if  there  be  any  contract,  extends 
only  to  an  exemption  from  further  '  taxes  or 
bor(Iens,'of  the  corporate  privilesea  of  bank- 
402*J  ing:  *and  does  not  exempt  the  property, 
eitbtT  real  or  perBonal.  of  said  banks,  or  the  In- 
^vtdual  stockholderfi  therein." 

"3d.  Thatevenif  thecontractshould  becon- 
strued  to  exempt  the  real  and  personal  property 
of  the  old  banks,  and  the  property  of  tlie 
fltockholders  therein,  yet  such  exemption  does 
not  extend  to  the  new  banlu,  or  thoee  charter- 
ed since  1880.  and,  moreover,  that  the  power  of 
reTOcation.  in  certain  cases  in  these  charti^rs, 
reserves  toihe  State  the  power  of  pauing  the 
general  assessment  law." 

"  4th.  That  the  impositioo  of  a  tax  of  30 
cents  upon  every  one  liundred  dollars'  worth  of 
property,  upon  both  the  old  and  new  banks, 
under  the  said  assessment  law,  Is  neither  un- 
equal nor  oppresslTe.  nor  in  Tiolation  of  the  bill 
of  riKhts." 

"  6ih.  That  taxation  upon  property  wUbin 
the  State,  wherever  the  owaers  may  reside,  is 
not  against  the  bill  of  rights." 

On  these  legal  propositions  the  opinion  here 
given  sets  out  by  declaring  that,  * '  The  qoettioo, 
Dowever.  which  this  court  is  called  on  to  de- 
cide, and  to  which  our  decision  will  be  confined. 
Is— Are  the  stiarehnlders  in  the  old  and  now 
banks,  liable  to  be  taxed  under  the  Ad  of  1641, 
on  account  of  the  stock  which  they  owit  in  the 
banks." 

The  following  paragraph  is  the  one  relied  on 
as  adjudging  the  question,  that  the  taxing 
power  may  he  embodied  in  a  charter  and  con- 
tracted away  as  private  property,  to  wit: 
"  Such  a  contract  is  a  limitation  on  the  taxing 
power  of  the  Legislature  making  it,  and  upon 
succeeding  Lt'gistatures,  to  impose  any  further 
tax  on  the  franchifie." 

"  But  why,  when  bought,  as  it  becomes 
projierty,  may  it  not  be  taxed  as  land  is  taxed 
which  has  been  bought  from  the  State,  -wm  n- 
pt'Miedly  afiked  in  the  course  of  the  argument. 
The  reaaon  is,  that  everyone  buys  land,  subject 
in  his  ownspprebension  to  the  great  law  of  ne- 
cessity.  that  we  must  contribute  from  it  and  all 
of  our  property  something  to  maintain  the  State. 
But  a  franchise  for  buikJng,  when  bought,  the 
price  is  paid  for  the  use  of  the  privilege  whilst 
It  lnHts,  and  any  tax  upon  it  would  substantially 
be  an  addition  to  the  price." 

As  the  case  came  up  from  the  Supreme  Ck}urt 
of  Maryland,  tbiH  court  bad  power  to  re-ex- 
amine ibe  questions  raised  in  the  court  below, 
and  decided  tbere.  All  tliat  is  asserted  In  tbe 
opinion  Iteyond  this  is  outride  of  the  case  of 
which  this  court  had  Jurisdiction,  and  Is  only 
Ml  far  to  be  refpectra  as  it  is  sustained 
Houod  reasoning;  but  its  dieta  are  not  binding  as 
aulhorily:  and  so  the  Supreme  Court  of  Mary- 
land held  in  the  f»8e  of  77u  Mayor,  de.,  of 
BuUimore  v.  T&e  BaUimore  and  OlUo  Railroad 

The  State  of  Haiyland  merely  asked  to  have 
403*i  lier  statues  'construed,  and  if,  by  their 
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true  terms,  she  had  promised  to  exempt  the 
stockholders  of  her  banto  from  taxation,  then 
Hbe  claimed  no  tax  of  them.  She  took  no 
shelter  under  constitutional  objections,  but 
guardedly  avoided  doing  so. 

If  an  expn's'iion  of  opinion  is  authority  that 
binds,  regardless  of  tbe  case  presented,  then 
we  are  as  Veil  bound  the  other  way.  by  anoUier 
quite  equal  authority.  In  the  case  of  Boat 
Hartford  v.  Harford  Bridge  Co..  10  How.. 
5:15,  Mr.  /iwttiMWoodbury,  deliveringtheopin- 
ion  of  the  court,  says:  "The  case  of  OoxUor 
V.  The  Corporation  of  G«orgetoa>n,  0  Wheat.. 
596.  S98,  appears  to  settle  tbe  principle  that  a 
legislative  bi>dy  cannot  part  with  its  powers  by 
any  proceeding  so  as  not  to  be  able  to  continue 
the  exercise  of  them.  It  can,  and  should,  ex- 
ercise them  again  and  again,  as  often  as  the 
public  interest  require."      *  • 

"Its  members  are  made,  by  the  people, 
agents  or  trustees  for  them,  on  this  subject, 
and  can  possess  no  authority  to  sell  or  grant 
their  power  over  tbe  trust  to  others." 

The  Harford  case  was  Ijrought  here  fnMn 
the  Supreme  Court  of  Connecticut,  by  writ  of 
error,  on  the  ground  that  East  Hartford  held  a 
ferry  right  secured  bv  a  legislative  act  that  was 
a  private  contract.  But  this  court  held,  among 
other  things,  that  by  a  true  construction  of  the 
State  luws.  no  such  contract  existed;  so  that 
this  case  cannot  be  relied  on  as  binding  authori- 
ty more  than  Qordon't  case.  If  fair  reasoning 
and  clearness  of  statement  are  to  f^ve  any  ad- 
vantage, then  the  ffartford  case  has  that  ad- 
vantage over  Qordon'ti  case. 

It  is  next  insisted  that  the  State  Legislatures 
have  in  many  iustances,  and  constantly,  dis- 
criminated among  the  objects  of  taxation;  and 
have  taxed  and  exempted  according  to  their 
discretion.  This  Is  most  true.  But  the  matter 
under  discussion  is  aside  from  the  exercise  of 
this  undeniable  power  in  the  Lea^slalure.  The 
question  Is  whether  one  Legismture  can,  by 
contract,  vest  the  sovereign  power  of  a  right 
to  tax,  in  a  corporation  as  a  frsnchiBe.  and 
withhold  the  same  power  that  Legislature 
had  to  tax,  from  all  future  ones?  Can  It  pass 
an  irrepealable  law  of  exemption? 

Cfeneral  principles,  however,  have  Utile  ap- 

Elication  to  the  real  question  before  us,  which 
\  this:  Has  the  constitution  of  Ohio  withheld 
from  the  Legislature  the  authority  to  grant,  by 
contract  with  individuals,  the  sovereign  power; 
and  are  wc  bound  to  hold  her  constitution  to 
mean  as  her  Supreme  Court  has  construed  it 
to  mean.  If  the  decisions  in  Ohio  have  settled 
the  question  In  the  affirmative  that  tbe  sover- 
eign political  power  is  not  tbe  subject  of  an  ir- 
repealable contract,  then  few  will  be  so  bold 
as  to  deny  that  it  is  our  duty  to  conform  to  the 
couBtruclioD  they  have  settled :  and  the  only  ob- 
jection to  conformity  *ihat  I  suppose  [*404 
could  exist  with  anyone  in,  that  the  construc- 
tion is  not  settled.   How  is  the  fact? 

The  refusal  of  some  fifty  banks  to  pay  their 
assessed  portion  of  the  revenue  for  tbe  year 
1861,  raised  the  question  for  tbe  first  time  In  tlie 
State  of  Ohio:  since  then  the  doclriue  has  been 
maintained  in  various  cases,  support^  unani- 
mously by  all  the  judges  of  the  Supreme  Court 
of  that  State,  in  opinions  deeply  considered, 
and  manifesting  a  high  d^ree  of  ability  in  the 
judges,  as  the  extract  from  one  of  them,  above 
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set  forth,  abundantly  shows.  If  the  coontruc- 
tion  uf  the  Stale  constitution  is  not  settled,  it 
must  be  owioff  to  the  recfot  date  of  the  decis- 
iona.  An  (wmlon  prooet^iDg  on  this  hypothe- 
ste  will.  88 1  think,  involveour  judement,  now 
given  in  great  peril,  hereafter;  fur  if  tlie  courts 
-of  Ohio  do  not  recede,  but  firmly  sdhera  to 
their  construction  until  the  decisions,  now  ex- 
isting, gain  maturity  and  Ftrepfi^th  by  time,  and 
the  support  of  other  adjudications  conforming 
lotb<m,  then  it  must  of  necessity  occur  thai 
ihiscourt  will  be  eventually  compelled  to  hold 
that  the  construction  is  settled  in  Ohio;  when 
it  must  be  followed  to  avdd  conflict  between 
the  judicial  powers  of  that  Slate  and  the  Union, 
an  evil  that  prudence  forbids. 

1.  The  result  of  the  forepoing  opinion  is, 
that  the  sixtieth  seel  ion  of  the  General  Banking 
I^awof  1845  is,  in  its  terms,  no  contract  profess- 
ing to  bind  the  Leglslaiuro  of  Ohio  not  to 
change  the  mode  and  amount  of  taxation  on 
the  banks  organized  under  this  law;  and  for 
this  conclusion  I  relv  on  the  reasons  stated  by 
my  bffither  Camp&eit,  in  his  opinion,  with 
which  I  concur. 

2.  That,  according  to  the  constitutions  of 
all  the  males  of  tliis  Union,  and  even  of  the 
Brilivfa  Parliament,  the  sovereign  political 
power  is  not  the  subject  of  contract  so  as  to  be 
■vested  ia  an  irrepetilBble  charter  of  Incorpo- 
ration, and  taken  away  from,  and  placed  be- 
yond the  reach  of,  future  Legislatures;  that 
the  taking  power  is  a  political  power  of  the 
highest  class,  and  each  successive  Legislature 
having  vested  in  it,  unimpaired,  all  the  political 
posrers  previous  Legihlatures  had,  isauUuirized . 
to  Impose  taxes  on  all  properly  in  the  State  that 
its  cousiituiioo  doBS  not  exempt. 

It  is  undeniably  true  that  one  Legislature 
may  by  a  charter  of  incorporation  exempt  from 
taxation  Ihe  property  of  the  corporation  in  part, 
or  in  whole,  and  with  or  without  consideration; 
but  this  exemption  will  only  last  until  the  ne- 
ceasities  of  the  Stale  require  its  modiQcation  or 
repeal 

8.  But  if  I  am  mistaken  Id  both  these  con- 
clusions, then  I  am  of  opinion,  that  by  the  ex- 
pref-s  provisions  of  Ihe  conbiituticm  of  Ohio,  of 
1802.  the  Le^islalure  of  that  Slate  had  with- 
40B*J  held  *from  its  powers  Ihe  authority  lo 
tie  up  the  hands  of  subsequent  Legislatures  in 
Ihe  exercise  of  the  powers  of  laxaiion.  ancttbU 
opinion  rests  on  judicial  authority  that  this 
court  is'bound  to  follow;  Ihe  Supreme  Court 
of  Ohio  having  held  by  various  solemn  and 
unanimous  dedsions,  that  Ihe  political  power 
of  taxation  was  one  of  those  reserved  rights  in- 
tended to  be  delegated  by  tbe  people  to  eacli 
successive  Le^laiure,  and  to  Ik  exercised  alike 
by  every  Legl^l8lure  accordinic  lo  the  instruc 
lions  of  the  people.  This  being  the  true  mean- 
lug  of  the  nineteenth  and  twenty-eighth  sections 
of  the  bill  of  rights,  funning  a  part  of  the  con- 
slltutinn  of  180S;  oneseclion  secuting  tbe  right 
of  iustructing  representatives,  and  the  other 
protecting  rewrvAl  rights  held  by  the  people. 

Whether  this  construction  given  to  tbe  8tate 
coD»>tiluliun  is  Ihe  proper  one,  is  not  a  subject 
of  inquiry  in  this  court;  it  belongs  exclusively 
to  Ihe  slate  courts,  and  can  no  more  be  ques- 
tioned by  tiR  than  ttate  courts  and  judjies  can 
question  our  construction  of  the  OoosUtutiun 
of  the  United  Suiea. 

«»2 


Fbr  tAm  rtaamu  I  am  of  opinim  that  tMe 
Jvdgmmtoftha  Supreme  Oourt  OitioakamUi 
be  affirmed. 

Mr.  Ju^iee  Dulsl! 

In  Ihe  views  so  clearly  taken  by  my  brother 
Campbell  of  tbe  character  of  tbe  l^islatkm  of 
Ohio,  impeached  by  the  decision  oi  Ihe  court. 
I  entirely  coincide.  I  will  add  to  tbe  objec- 
tions be  has  so  well  urged  to  the  jurisdiction  of 
Ibis  court,  another,  which  to  my  mind  at  leaal 
is  satisfactory;  it  is  this,  that  one  of  tbe  parties 
to  tbls  controversy  being  a  onrporation  created 
by  a  State,  this  court  can  take  no  oognizaDce, 
by  the  cotutitution,  of  the  acts,  or  nghta,  or 
pretensions  of  that  ocHrporotion. 

Mr.  Jtutiee  Campbell: 
I  dissent  from  the  opiaioo  of  tbe  court. 
The  question  disclcwed  tiy  the  record  is  con- 
tained in  the  sixtieth  sectwn  of  an  Act  of  the 

General  Assembly  of  Ohio,  "to  incorporale 
tbe  State  Bank  of  Ohio  and  ottier  banking 
companies  of  that  State,"  adoiried  February, 
1845. 

The  sections  provides,  that  every  bankinK 
company  organized  by  tbe  Act.  or  OMnplying 
with  its  provisions,  shall  semi-annually,  at 
designated  days,  set  off  to  tbe  State  ai*  per 
cent,  of  the  net  profits  for  the  tix  months  ncA 
preceding,  "  which  sum  or  amount  so  sM.  off 
shall  be  w  lieu  of  all  taxes  to  which  such  com- 
pany, or  the  stockholders  thereof,  on  acAount 
of  stock  owned  therein,  would  otherwise  be 
subject;"  and  the  cafchier  was  required  to  report 
tbe  amount  to  the  auditor  and  to  pay  it  to  the 
treasurer,;  but  In  computing  tbe  profits  of  tbe 
company  for  Ihe  purposes  *aforeflaid.  [*4  OO 
the  interest  received  on  the  certlflcales  of  the 
funded  debt  held  by  the  company,  or  depoaited 
wiib  and  transferred  to  the  Treasurer  of  ibe 
State,  or  to  the  board  of  control  by  such  com- 

r&ny,  shall   not  be  taken  into  tbe  account.** 
have  extracted  tbe  last  clause  merely  hnrawT 
it  foima  a  part  of  the  section. 

It  Is  not  usual  for  govemmcDts  to  levy 
taxes  upon  the  certificates  of  their  funded 
debt,  and  Ohio  had,  in  an  early  statute,  for- 
bidden taxation  of  here.  Tbia  clause  was  a 
cumulative  precaution,  wholly  iinnnmsaiy, 
(Swan.  Slat.,  747,  sec.  fi). 

The  case  lies  In  tbe  solution  of  the  queatioa 
whether  the  clause  directing  the  banks  to  met 
apart  semi  annually,  upon  the  proflls  for  the 
six  months  preceding,  ax  per  cent,  in  lira  of 
all  other  taxes  to  which  the  company  or  stnck- 
holders  would  otherwise  be  subject  on  account 
of  (he  stock,  institutes  an  unalterable  rule  of 
taxation  for  the  whole  time  of  tbe  corporsic 
existence  of  these  banks.  The  GeomU  As- 
sembly of  Ohio  thinks  otherwise,  and  has  im- 
posed  a  lax  upon  the  stock  of  the  booka.  cor^ 
responding  with  the  taxes  levied  upon  otiier 
pereonal  properly  held  in  the  Stale.  Tbe  pay- 
ment of  this  tax  baa  been  rcAisied  by  the  banks. 
The  Supreme  Court  of  Ohio,  by  its  judgment, 
afbrms  the  validity  of  tlie  Act  of  fbe  Oieaeral 
Assembly,  and  has  condemned  the  Bank  lo  the 
payment.  This  judgment  is  the  matter  of  com- 
sideralion. 

The  section  nf  tbe  Act  above  cited  fumidies 
a  rule  of  taxation,  and  while  it  remains  m 
force  a  fXMupliance  with  it  relieves  tbe  b*ak> 
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from  all  other  taxes  to  which  they  would  other- 
wise be  subject. .  Buch  is  the  letter  of  the  aec- 

tiOD. 

The  quefttion  is,  has  the  State  of  Ohio  hi- 
hibited  herself  from  adopting  auy  other  rule 
of  taxatioD  dther  for  amouut  or  mode  of  col- 
lectioQ.  while  these  bantu  coDtlnue  in  exist- 
eooe.  it  1b  not  asserted  that  such  a  prohlbltloa 
has  been  imposed  by  the  express  language  of 
the  section.  The  term  for  which  this  rule  of 
taxation  is  to  conlinue  is  not  plainly  declared. 
The  amounts  paid  accordiug  to  it  discharge 
the  taxes  for  the  antecedent  aiz  months.  Pro- 
tectioQ  is  given  In  advance  of  exaction. 

The  clause  in  the  section,  that  this  "sum  or 
amouut,  so  set  off,  shall  be  In  lieu  of  all  taxes 
to  which  such  company  or  the  stockholders 
tbfreof  would  otherwise  be  subject,"  requires 
an  addition  to  ascertain  the  duration  of  the 
rule.  It  may  be  completed  in  adding,  "by  the 
existing  laws  for  the  taxation  of  banks,"  or 
"till  otherwise  provided  by  law,"  or  at  "  tlw 
date  of  such  apportionment  or  dividend."  Or, 
following  the  argument  of  the  banks,  in  adding, 
"  during  the  exisicncu  of  the  banks."  Whether 
we  shall  select  from  the  one  series  of  expres- 
sions, leading  to  one  result,  or  the  expression 
leadine  to  another  altc^ther  different,  depends 
opoD  the  rules  of  inteqwetatlon  i4>plicable  to 
the  subject. 

407*1  "The  first  inquiries  are  of  the  rela- 
tions of  the  parties  to  the  supposed  contract  to 
its  subject  matter,  and  the  form  in  which  it 
has  been  concluded.  The  sixtieth  section  of 
the  Act  of  1845.  was  adopted  by  the  Oenerat 
Assembly  of  Ohio  In  the  exercise  of  legislative 
powers,  as  apart  [of]  its  public  law.  The  powers 
of  that  Assembly  in  gaaeral,  and  that  of  taxa- 
tion especially,  are  trust  powers,  held  by  them 
as  magistrates,  in  deposit,  to  be  returned,  after 
s  ahon  period,  to  their  consUtaenta  without 
abuse  or  diminution. 

The  nature  of  the  legislative  authority  is  in- 
GOD^lent  with  an  inflexible  stationaiy  system 
of  administration.  Its  office  is  one  of  vigilance 
over  the  varying  wants  and  changing  elements 
of  the  association,  to  the  end  of  ameliorating 
ita  condition.  Every  General  Assembly  is  or- 
ganized with  the  charge  of  the  legislative 
powers  of  the  State;  each  is  placed  under  the 
aame  guidance,  experience  and  observation; 
and  all  are  forbidden  to  impress  finally  and 
irrevocably  their  ideas  or  policy  upon  the  po- 
litical body.  Each,  with  the  aid  of  an  experi- 
ence, liberal  and  enligtened,  is  bound  to  main- 
tain the  State  in  the  command  of  all  the  re- 
aources  and  faculiies  necessary  to  a  full  and 
unshackled  self-government.  No  implication 
can  be  favored  which  convicts  a  Legislature  of 
a  departure  from  this  law  of  Its  being. 

The  subject  matter  of  this  section  is  the  oon- 
iributive  share  of  an  important  element  of  the 
IiroductiTe  capital  of  the  Stale  to  the  support 
of  Ita  government  The  duty  of  all  to  make 
such  a  contribution  in  the  form  of  an  equal 
and  api>ortioned  taxation,  is  a  consequence  of 
the  social  organization.  The  right  to  enforce 
it  is  a  sovereign  right,  stronger  than  any  pro- 
prietaiy  claim  to  property.  The  amount  to  be 
taken,  the  mode  of  collection,  and  the  duratkm 
of  any  particular  assessment  or  form  ot  collee- 
tioa,  are  queationa  of  admlniatraUon  sobmltted 
to  Uie  discretion  of  the  logialalive  aulttt^ty; 
BowABD  16f  V.  H,  Boos  14. 


and  variations  must  frequently  occur,  accord- 
ing to  the  mutable  conditions,  circumstances 
or  policy  of  the  State.  These  conditions  are 
regulated  for  the  time,  in  the  sixtieth  section  of 
thu  Act.  That  section  comes  from  the  law- 
maker, who  ordains  that  the  officers  of  certain 
banking  corporations,  at  stated  periods,  shall 
set  apart  from  their  property  a  designated  sum 
AS  their  share  of  the  public  burden,  in  lieu  of 
other  sums  or  modes  of  payment  to  which  they 
would  be  subject;  but  there  is  no  promise  that 
the  same  authority  may  not,  as  it  clearly  had 
a  right  to  do,  apportion  a  different  rate  of  con- 
tribution. I  will  not  say  that  a  contract  may 
not  be  contained  in  a  law,  but  the  practice  is 
not  to  be  encouraged,  and  courts  discourage 
the  interpretation  which  discovers  them.  A 
common  informer  sues  for  a  penahy,  or  a  rev- 
enue officer  makes  a  seizure  under  a  promise 
that  on  conviction  the  recovery  shall  be  tihared, 
and  yet  the  BtHte  ^discharges  the  for-  [*40S 
felture,  or  prevents  the  recovery  by  a  repeal  of 
the  law,  violatiDg  thereby  no  vested  right  nor 
impairing  the  obligation  of  any  contract.  (5 
Cranch,  281;  10  Wheat.,  246;  6  Pet..  404.) 

A  captor  may  be  deprived  of  his  share  of 
prize  money,  pensioners  of  their  promised  boun  - 
ty,  at  any  time  before  their  payment.  (8  Russ. 
&  M.,  86.) 

Salaries  may  be  reduced,  offices  having  a  defi- 
nite tenure,  though  filled,  may  be  abolished, 
faculUes  may  be  withdrawn,  tne  inducements 
to  veet  capital  impaired  and  defeated  by  the 
varying  legislation  of  a  state,  without  impair- 
ing constitutional  obligation.  (8  How.,  168;  10 
lb..  3fl5;  8  2b.,  584;  8Pet.,  88;  3  Sanf.  8.  C, 
865.)  The  whole  society  is  under  the  dominion 
of  law,  and  acts,  which  seem  independent  of 
ita  authority,  rest  upon  Its  toleration.  The 
multifarious  interests  of  a  civilized  state  must 
be  continuallv  subject  to  the  legislative  control. 
General  regulations,  affecting  the  public  order, 
or  extending  to  the  administrative  arrangements 
of  the  State,  must  overrule  individual  hopes 
and  calculations,  though  they  may  have  ori^- 
ated  in  the  legislation.  It  is  only  when  rights 
have  TcMed  under  laws  that  the  citizen  can 
claim  a  protection  to  them  as  property.  Rishla 
do  not  vest  until  alt  the  conditions  of  the  law 
have  been  fulfilled  with  exactitude  during  its 
continuance,  or  a  direct  engagement  has  been 
made,  limiting  legislative  power  over  and  pro- 
ducing an  ouigatiOD.  In  this  case  it  may  be 
conceded  that  at  the  end  of  evny  tix  months 
the  payment  then  taken  is  a  dbcbarge  for 
all  antecedent  liabilities  for  taxes;  that  there 
could  be  no  retrospective  le^slation.  But  be- 
yond this  the  concessions  oi  the  section  do  not 
extend. 

A  plain  distinction  exists  between  the  stat- 
utee  which  create  hopes,  expectations,  facnitiea, 
conditions,  and  those  which  form  contracts. 
Tfaoae  baolu  might  fairly  hope  that  without  a 
change  in  the  necessities  of  the  State,  thehr 
quota  of  taxes  would  not  be  increased ;  and  that 
while  payment  was  punctually  made  the  form 
of  collection  would  not  be  altered.  But 
the  General  Assembly  represents  a  sovereign, 
and  as  such  designated  thia  rule  of  taxation 
upon  existing  eondderatlona  of  policy  without 
annexing  reatralnta  oa  ita  will,  or  abdicaUng 
Its  pren^tive,  and  consequently  was  free  to 
modify,  alter  or  repeal  the  entire  diapodtkm. 
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I  have  thus  far  considered  the  sixtieth  sec- 
tioQ  of  the  Act  as  a  distinct  act,  embodying  a 
state  regulation  with  the  view  of  ascertaiulng 
its  precise  limitations. 

I  shall,  however,  examine  the  ecneral  scheme 
and  object  of  the  Act,  of  which  it  forms  a  part, 
tn  aacertaia  whether  a  different  Bigniflcation 
can  be  given  to  it.  Before  doing  so,  it  Is  a 
matter  of  consequence  to  ascertain  on  what 
principles  the  inquiry  must  be  conducted. 
400*]  *Three  cases  occurred  in  this  court, 
before  either  of  the  members  who  now  com- 
pose it  belonged  to  it,  in  which  taxation  Acts  of 
the  States  or  its  municipal  authorities,  in- 
volving questions  of  great  feeling  and  interest, 
were  pronounced  invalid.  In  the  last  of  these 
ihe  court  said,  "that  in  a  society  like  ours, 
with  one  supreme  government  for  national  pur- 
poses, and  numerous  State  governments  for 
other  purposes,  in  many  respects  independent 
and  in  the  uncontrolled  exercise  oT  many  im- 
portant powns,  occasional  interferences  ought 
not  to  surprise  us.  The  •  power  of  taxattoo  is 
one  of  the  most  essential  to  a  state,  and  one  of 
the  most  extensive  in  its  operation..  The  at- 
tempt to  maintain  a  rule  which  shall  limit  its 
exercise  is  undoubtedly  among  the  most  deli- 
cate and  difficult  duties  which  can  devolve  on 
those  whose  province  it  is  to  expound  the  su- 
preme law  of  the  land,  in  its  application  to  in* 
dividuals."  The  court  in  each  of  these  cases 
affirm,  "that  the  sovereignity  of  the  State  ex- 
tends to  everything  which  exists  by  its  author- 
ity, or  is  introduce  by  its  _permission,  and  all 
on  subjects  of  taxation.  (3  Pet. ,  44D;  0  Wheat. , 
788  ;  4iA.,  816.) 

The  limitations  imposed  by  the  court  in 
tfaoee  cases  excited  a  deep  and  pervading  dis- 
content, and  must  have  directed  the  court  to  a 
profound  consideration  of  the  question  in  its 
various  relations.  The  case  of  TJ^  Provi^fteMe 
Bank  v.  BilHi^t,  4  Pet..  S14,  enabled  thecourt 
to  give  a  practical  illustration  of  sincerity  with 
which  the  principle  I  have  quoted  was  declared. 
A  b«iQk.  existing  by  the  authority  of  a  state 
Legislature,  claimea  an  immunity  from  taxa- 
tion against  the  authority  of  its  creator. 

The  court  then  said  "  however  absolute  the 
ri^^t  of  an  individual  (to  property)  may  be,  it 
is  still  in  the  nature  of  that  right,  that  it  must 
bear  a  portion  of  the  public  burdens,  and  that 
portion  is  determined  by  the  Legislature."  The 
court  declared  tliat  the  relinquishment  of  the 
power  of  taxation  Is  never  to  be  assumed. 
"  The  community  has  a  right  to  Insist  that  Its 
abandonment  ought  not  to  be  presumed  in  a 
case  in  which  the  deliberate  purpose  of  the 
State  to  abandon  it  does  not  plainly  appear." 

The  principles  were  re-afHrmed,  their  sphere 
enlarged,  and  their  authority  placed  upon 
broad  and  solid  foundations  of  constitutional 
law  and  general  policy,  in  the  opinion  of  this 
court,  in  the  case  of  The  Charles  Miver  Bridge, 
11  Pet.,  420.  No  opinion  of  theconrt  more 
fully  satisfied  the  legal  judgment  of  the  coun- 
try, and  consequently  none  has  exercised  more 
inSuence  upon  its  legislation.  The  Supreme 
Court  of  Pennsylvania,  speaking  of  these  cases, 
says,  "they  are  binding  od  the  state  courts  not 
merely  as  precedents,  and  therefore  proving 
wliat  law  is,  but  as  Ihe  deliberate  Judgment  of 
410*]  that  tribunal  *wlth  whom  the  ttnol  de- 
r-isiona  of  all  such  queatimu  rests.  The  state 


courts  have  almost  universally  followed  tliem. 
But  no  tribunal  of  the  Union  has  acceded  to 
the  rule  they  lay  down  with  a  more  eamcat 
appreciation  of  its  justice  than  did  this  court." 
(7Harr.,  144;  10  Bair.  143.) 

The  Supreme  Court  of  Qeorgia  aaya,  "the  de- 
cision, iHued  as  it  is  upon  a  subject  particularly 
within  the  cognizance  of  Jurisdiction  of  the  Su- 
preme Court  of  the  United  Slates,  is  entitled  to 
the  highest  deference. "  And  the  eminent  Chief 
Justice  of  that  court  adds,  "that  the  proposi- 
tion it  establishes  commands  my  entire  aasrat 
and  approbation."  (9  Oa.,  517;  10  N.  R,  188; 
17  Conn.,  454;  91  Vt.,  590:  21  Ohio.  Mc- 
Cook's  Rep..  564;  9  Ala.,  286;  9  Rob..  394:  4 
Corns.,  419;  0  Gill,  38».) 

The  Chief  Justice,  delivering  the  opinion  of 
this  court  in  that, case,  quotes  with  approba- 
tion  the  principle,  that  the  abandonment  of 
the  power  of  taxation  ou^t  not  to  be  presumed 
in  a  case  in  which  the  deliberate  purpose  to  do  so 
did  not  appear,  and  says,  "  The  continued  ex- 
istence of  a  government  would  be  sf  no  great 
value,  if,  by  implications  and  presumptions,  it 
was  disarmed  of  the  powers  necessary  to  ac- 
complish the  ends  of  its  creations,  and  the 
functions  it  was  designed  to  p^orm  transferred 
to  the  hands  of  privile^;ed  corporations.  Tbe 
rule  of  construction  announced  by  the  court 
was  not  contlned  to  the  taxing  power;  nor  is  it 
so  limited  in  the  opinion  delivered.  On  the 
contrary  it  was  distinctly  placed  on  the  ground 
that  the  interests  of  the  community  were  con- 
cerned in  preserving  undiminished  the  power 
in  question;  and  whenever  any  power  of  the 
state  is  said  to  be  surrendered  or  diminished, 
whether  it  t>e  the  taxing  power  or  any  otber 
affecting  tbe  public  InterMt,  the  sanw  principle 
applies,  and  the  rule  of  constnicUon  muK  be 
the  same." 

.  The  court  only  declared  those  principles  for 
which  the  commons  of  England  bad  strui;gled 
for  centuries,  and  which  were  only  established 
by  magnanimous  and  heroic  ^orts.  Tbe  rnlea 
that  public  grants  convey  nothing  by  implica- 
tion, are  construed  strictly  In  favor  of  the  sov- 
ereign, do  not  pass  anything  not  described  nor 
referred  to,  and  when  the  thing  granted  is  de- 
scribed, nothing  else  passes;  that  general  words 
shall  never  be  so  construed  as  to  deprive  him  of 
a  greater  amount  of  revenue  than  be  intended 
to  grant,  were  not  the  inventions  of  tlie  craft  tA 
the  crown  lawyers,  but  were  establidied  in 
contests  with  eroWn  favorites,  and  impreaaed 
upon  the  administration,  executive  and  jodi- 
cltl  ae  checks  forthe  people.  The  invention  of 
crown  lawyers  was  employed  about  vaA 
phrases,  as  ad  ^peeiaU  gratia,  certa  taenUa  men 
motu,  and  non  obttante,  to  undermine  the 
strength  of  such  rules,  and  to  enemUe  the  force 
of  wholesome  statutes.  A  writer  of  tbe  seven- 
teenth century  says,  "fromthetlmeof  William 
*Rufus,  our  kings  have  thought  thc|3r[*411 
might  alienate  and  dispose  of  the  crown  landa 
at  will  and  pleasure;  and  in  all  agee,  not  only 
charters  of  liberty,  but  likewise  letters  patent 
for  lands  and  manors,  have  actually  passed  in 
every  reign.  Nor  would  it  have  been  conrenieBl 
that  tbe  prince's  hand  should  have  ben  abso- 
lutely bound  up  by  any  law,  or  that  wlial  bad 
once  got  into  the  crown  diould  have  been  for- 
evn  separated  from  prints  powesslwi.  ¥ot 
then       fiH^^ttvea  and  «nauitur«B  be  mu« 
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have  become  lord  of  the  whole  noil  In  a  long 
course  of  time.  The  coofilitution,  therefore, 
seems  lo  have  left  him  free  in  this  matter;  but 
upon  this  tacit  trust  (as  he  has  hU  his  other 
power),  that  he  shall  do  nothing  which  may 
tend  to  the  destruction  of  his  subjects.  How- 
ever, though  he  be  thus  trusted,  it  is  only  as 
head  of  the  Commonwerilh;  and  the  people  of 
l^gland  have  in  no  age  been  wanting  to  put 
in  their  claim  that  to  which  tbey  conceived 
themselves  to  have  a  remainlnginterest;  which 
claims  are  the  acts  of  resumption  that  from 
time  to  tim»  have  been  made  in  Parliament, 
when  i^ucb  gifts  and  grants  were  made  as  be- 
comes burdensome  aud  hurtful  to  the  people. 
Nor  can  any  government  or  state  devest  itself  of 
the  means  of  its  own  perserVation;  and  if  our 
kings  should  have  had  an  unlimited  power  of 
giving  away  their  whole  revenue,  and  if  no 
authority  could  have  revoked  such  gifts,  every 
profuse  prince,  of  which  we  have  had  many  in 
this  kingdom,  would  have  ruined  his  succes- 
sor, and  the  people  must  have  been  destroyed 
with  new  and  repeated  taxes;  for  by  our  duty 
we  are  likewise  to  support  the  next  prince.  So 
that  if  DO  authority  could  look  into  this,  a  na- 
tion must  be  utferly  undone  without  any  way 
of  redressing  itself,  whicli  i:^  against  the  nature 
and  essence  of  any  free  establishmeni. 

Our  constitution,  therefore,  seems  to  have 
been,  that  the  king  always  might  make  grants, 
and  that  these  grauts,  if  paswnj  according  to 
the  forms  prescribed  by  the  law,  were  valid 
and  pleadable,  against  not  only  him.  but  his 
sucessors.  However,  it  is  likewise  manifest 
that  the  legislative  power  has  had  an  uncon- 
tested right  to  look  into  those  grants,  and  to 
make  them  void  whenever  they  were  thought 
exorbitant." 

Nor  were  they  careless  or  iDdiflerent  to  pre- 
cautiooat?  measures  for  the  preservation  of  the 
revenues  of  the  slate  fromspollationand  waste. 
Official  responsibility  was  established,  and  the 
Xiords  High  Treasurer  and  Chancellor,  through 
whose  offices  the  grants  were  to  pass,  were 
severaity  sworn  "  that  tbey  would  neither 
know  nor  suffer  the  king's  hurt,  nor  his 
disheriting,  nor  that  the  rights  of  his  crown 
be  distressed  by  any  means  as  far  forth  as  ye 
may  let ;  and  if  ye  may  not  let  it,  ye  shall  make 
knowledge  ther^f  clearly  and  explicitly  to  the 
king  with  your  true  advice  and  counsel." 
4 1 2*]  *The  responsibility  of  these  high  of- 
ficers, as  the  history  of  England  abundantly 
shows,  was  something  more  than  nominal ;  npr 
did  the  frequent  enforcement  of  that  rule  of 
responsibility,  nor  the  adoption  by  the  judges 
of  the  stringent  rules  I  have  cited,  protect  the 
revenues  of  the  state  from  spoliation,  "The 
wickedness  of  men,"  continues  this  writer, 
"  was  either  too  cunning  or  too  powerful  for 
the  wisdom  of  laws  in  being.  And  from  time 
to  time  great  men,  ministers,  minions,  favor- 
ites, have  broken  down  the  fences  contrived 
and  setUed  in  our  constitution.  They  have 
inadeaprey  of  the  Commonwealth,  plumed  the 
prince,  and  converted  lo  their  own  use  what 
was  intended  for  the  service  aud  preservation 
of  the  state.  That  to  obviate  this  mischief,  the 
legislative  authority  has  iuterposed  with  in- 
quiries, accusations  aud  impeachments,  tilt  at 
last  such  dangerous  heads  yrvn  reached." 
(Daveoant's  Dm.  passim.) 
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Nor  let  it  be  said  that  this  history  contains 
no  lessons  nor  instnicllons  suitable  to  our  con- 
dition. The  diKCussioDS  befoce  this  court  in 
the  Indians  Kaiirood  and  the  Baltimore  Rail- 
road cases  exposed  to  us  the  sly  and  stealthy 
arts  to  which  state  Legislatures  are  exposra^, 
and  the  greedy  appetites  of  adventurers,  for 
monopolies  and  immuoitiea  from  the  state  right 
of  government.  We  cannot  close  our  eyes  to 
their  insidious  efforts  to  ignore  the  fundamental 
laws  and  institutions  of  the  States,  and  to  sub- 
ject the  highest  popular  interests  to  their  cen- 
tral boards  of  control  and  directors'  manage- 
ment. 

l*bis  is  not  the  time  for  the  relaxation  of 
those  time-honored  maxims,  under  the  rule  of 

which  free  institutions  have  acquired  their  re- 
ality, and  liberty  and  property  their  most  stable 
guaranties.  The  Supreme  Court  of  Pennsyl- , 
vania  says,  with  great  force,  "that  if  acts  of 
incorporation  are  to  be  so  construed  as  tu  make 
them  imply  grants  of  privileges,  immunities 
and  exemptions,  which  are  not  expressly  given, 
every  company  of  adventurers  maycany  what 
they  wish,  wiuiout  letting  the  Legislature  know 
their  (I(»ign8.  Charters  would  be  framed  In 
doubtful  or  ambiguous  language,  on  purpose  to 
deceive  those  who  grant  them;  and  laws,  which 
seem  perfectly  harmless  on  their  face,  and 
which  plain  men  would  suppose  to  mean  no 
more  than  what  tbey  say,  might  be  converted 
into  engines  of  infinite  mischief.  There  is  no 
safety  to  the  public  interest  except  in  the  rule 
which  declares  that  the  privileges  not  expressly 
granted  are  withheld.    (7  Harr.,  144.) 

The  principles  of  interpretation,  contained 
in  these  cases,  control  the  decision  of  this,  if 
applied  in  this  Act.  Indeed,  the  argument  of 
the  plaintiff  rests  upon  rules  created  for,  and 
adapted  to,  a  class  of  statutes  entirely  dinimi- 
lar.  We  were  invited  to  consider  the  antece- 
dent le^slation  of  Ohio,  in  reference  to  its  tnnks, 
*the  discouraging  effects  of  that  legis-  [*413 
lation.  and  then  to  deal  with  this  Act,  as  a  me- 
dicinal and  curative  measure;  as  an  act  recog- 
nizing past  error,  and  correcting  for  the  future 
the  consequences.  It  is  proper  to  employ  this 
argument  to  its  just  limit.  The  legislation  of 
Ohio  since  1S35  certainly  manifests  a  distinct 
purpose  of  the  State  to  maintain  its  powers 
over  these  corporations,  in  the  matter  of  taxa- 
tion, unimpaired.  With  a  very  few  exceptions 
this  appears  in  all  the  statutes.  It  is  seen  in 
the  Act  of  1825,  in  the  charters  granted  In  18S4, 
in  the  Acts  of  1841-2-3,  the  last  two  being  acts 
embradngthe  whole  subject  matter  of  bank- 
ing. It  u  said  this  austerity  was  the  source  of 
great  mischief,  depreciated  the  paper  currency 
of  the  State,  and  occasioned  distress  to  the 
people,  and  that  the  change  apparent  in  the 
Act  of  1846  was  the  consequence. 

The  existence  of  a  consistent  and  uniform 
.  purpose  for  a  long  period  is  admitted.  The 
abandonment  of  such  a  purpose,  and  one  so  in 
harmony  with  sound  principles  of  legislation, 
cannot  oe  presumed.  If  the  application  of 
these  principles  in  Ohio  was  productive  of  mis- 
chief, we  should  have  looked  for  an  explicit 
and  unequivocal  disclaimer.  We  have  seen 
that  the  Act  contains  no  renunciation  of  this 
important  power.  And  it  may  be  fairly  ques- 
tioned whether  the  people  of  Ohio  would  nave 
sanctioned  such  a  measure.  I  know  of  no 
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principle  which  enables  me  to  treat  the  six- 
tieth section  of  this  Act  as  a  remedial  statute. 
Bven  the  dissenting  opinions  in  the  Charles 
River  and  Louisa  Railroad  cases,  which  have 
formed  the  repertory  from  which  the  argu- 
ments of  the  pluQtiifg  have  been  derived,  do 
not  in  terms  declare  such  a  rule,  and  the  opin- 
ions delivered  by  the  authority  of  the  court  re- 
pel such  a  conclusion.  Nor  can  I  consider  the 
dccisioD  in  7  Ohio,  125,  of  consequence  in  this 
discubsion.  That  case  was  decided  upon  a  form 
of  doctrine  which  after  the  judgments  of  this 
court,  before  cited,  bod  no  title  to  anyplace  in 
the  legal  judgment  of  the  country.  The  case 
was  decided  in  advance  of  the  most  important 
and  authoritative  of  those  decisions.  It  is  not 
surprising  to  hear  that  the  judges  who  ^ave 
the  judgment,  afterwards  renounced  its  pnnci- 
ple,  or  that  another  state  court  has  disapproved 
It  (7  Harris,  144),  or  that  it  has  not  been  fol- 
lowed in  kindred  cases  (U  Ohio.  13,  893;  10 
Jb.,  110:  SI  2b.,  McCook,  S68.  604.  626);  and 
at  the  first  time  when  it  came  up  for  reviuon  it 
was  overruled. 

It  remains  for  me  to  consider  the  Act  of 
1845,  its  jiurpose  and  details,  in  connection 
with  the  sixtieth  section  of  the  Act,  to  ascer- 
t^n  whether  it  is  proper  to  assume  that  the  State 
has  relinquished  its  rights  of  taxation  over  the 
banking  capital  of  the  State. 

The  Act  of  1845  was  deigned  to  enable  any 
4 14*]  number,  not  *fewer  than  five  persons, 
to  form  associations  to  carry  on  the  business  of 
banking. 

The  Legislature  determined  the  whole 
amount  of  the  capilat  which  ^ould  be  em- 
ployed under  the  Act — that  it  should  be  dis- 
uibuted  over  the  State,  according  to  a  specified 
measure  of  apportionment;  that  the  bills  to 
circulate  aa  currency  should  have  certain  marks 
of  uniformity,  and  he  in  a  certain  proportion 
to  capital  and  specie  on  hand,  and  that  a  col- 
lateral security  should  be  given  for  their  re- 
demption. The  Act  contains  measures  for  or- 
ganizfUioD.  relating  to  subscriptions  for  stock, 
the  appointment  of  officers  and  boards  of  man- 
a^ment;  sections,  of  a  general  interest,  refer- 
nog  to  the  frauds  of  offlccrs.  Insolvency  of  the 
corporations,  tbeir  misdirection  and  forfeiture; 
sections  cont^ning  explicit  and  clear  statements 
of  corporate  right  aud  privile^,  the  capacities 
they  can  exercise,  the  functions  they  are  to 
peitorm,  and  the  term  of  their  existence. 

The  Act  initiates  a  system  of  banking  of 
which  any  five  of  its  dftizens  may  avail,  and 
which  provides  for  the  confederacy  of  these  as- 
sociations under  the  general  title  of  the  State 
Bank  of  Ohio,  and  its  branches,  and  thdr  sub- 
jection to  a  board  of  control,  appelated  by 
them. 

More  than  fifty  banks  have  been  formed 
uoder  this  Act,  and  thirty-nine  belong  to  the 
confederacy.  Some  of  the  banks  over  whose 
charters  the  State  has  reserved  a  plenary  con- 
trol, are  by  the  Act  permitted  to  Join  it.  It  is 
said  ' '  that  the  whole  of  this  Act  Is  to  be  taken ; 
the  purpose  of  the  Act  and  the  time  of  Uie  Act 
It  is  ft  unit."  It  will  not  be  contended  that  the 
Hfly  lirst  section  of  this  Act,  by  wbich  this 
multitude  of  banking  companies  are  adjudged 
to  be  corporations,  with  succession  for  twenty 
years,  piacm  every  other  relation  established 
by  the  Act  beyond  the  legislative  d(»udn  for 
9W 
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the  same  period  of  time.  For  there  are  Id  the 
Act  measures  designed  for  organization  and 
arrangement  for  the  convenience  and  beoeflt  of 
the  corporators  only;  there  are  concesaioDB 
creating  hopes  and  expectations  out  of  wbich 
rights  may  grow  by  subsequent  ermts;  then 
are  sections  which  convey  present  riitbts,  or 
from  which  rights  may  possibly  arise  in  the 
form  of  a  contract;  there  are  others  which 
enter  into  the  general  system  of  administra- 
tion, affect  the  public  order,  and  tend  to  pro- 
mole  the  common  security.  Some  of  these 
providous  may  be  dispensed  with  tluwe  for 
whose  exclusive  beneflt  they  were  made.  Some 
may  be  altered,  modified  or  repealed,  to  meet 
other  oooditions  of  the  public  interest,  and  some 
perhaps  may  nut  be  alterable  except  with  the 
consent  of  the  corporators  themselves.  To  de- 
termine the  class  to  which  one  enactment  or 
another  belongs,  we  are  referred  to  those  g«i- 
eral  principles  I  have  already  cnisidered. 
In  this  Act,  *of  seren^-flve  sec-  [*41,5 
tions,  which  organixee  a  vast  machlnery^  for 
private  banking,  which  directs  ibe  delicate  and 
complex  arrangements  for  the  supply  of  a  pa- 
per currency  to  the  State,  and  determines  the 
investment  of  millions  of  canital,  we  find  this 
sixtieth  section.  The  Act  is  enabling  and  per- 
missive. It  makes  it  lawful  for  peraoiM  to 
comUne  and  to  .conduct  business  in  a  particn- 
lar  manner.  It  forms  no  partnership  for  the 
State,  compels  no  one  to  embrace  or  to  con- 
tinue the  application  of  industry  and  capital 
according  to  tts  scheme.  It  grants  licenaes  un- 
der certain  conditions  and  reservations,  but  Is 
nowhere  coercive.  Among  ttie  general  r^ula- 
tions  is  the  one  which  directs  the  banks  at  the 
end  of  every  six  months  to  ascertain  tbeir  net 
profltB  for  the  six  numtiis  next  preceding  and 
to  set  apMTt  Ax  per  cent,  for  the  Stale  in  the 
place  <H  the  other  taxes  or  contributiona  to 
wbich  they  would  be  liable.  But  the  Legis- 
lature imposes  no  limit  to  its  power,  nor  term 
to  the  exercise  of  its  will,  nor  binds  itself  to  ad- 
here to  this  or  my  other  rule  of  taxation. 

The  subject  afllecta  tiie  public  order  and  gen- 
eral administration.  It  is  not  properly  a  mat- 
ter for  l^r^ ain  or  t>arter;  but  the  augment  is 
in  the  exercise  of  a  sovereign  power,  compre- 
hending within  its  scope  every  individual  in- 
terest in  the  State.  It  is  a  power  which  every 
department  of  government  knows  tliat  thectwn- 
munity  is.intertsted  in  retaining  unimpaired, 
and  that  every  corporator  understood  Its  aban- 
donment ought  not  to  be  presumed  in  a  case  in 
wbich  the  delit)erate  purptsse  to  abandon  it  does 
not  appear. 

I  have  sought  in  vain  the  sixtieth  section  of 
the  Act.  in  the  Act  itself,  and  in  the  legislation 
and  jurisprudence  of  Ohio,  for  the  expresuon 
of  such  a  deliberate  purpose. 

My  opinion  Is  that  tlie  Supreme  Court  of 
Ohio  has  faithfully  applied  tlw  lessons  locul- 
caled  by  this  court,  and  that  Its  judgnmi 
should  be  afflrmed. 

ORDVB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
Ohio,  and  was  argued  by  counsel;  on  ooo- 
sideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  <rf  the 
said  Supreme  Court     Obio,  In  tua  caose  be; 
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and  the  same  is  hereby  reversed ,  with  coeta ;  and 
that  this  cause  be,  and  the  name  is  heritby  re 
manded  to  the  said  Supreme  Court  of  Ohio, 
for  further  proceedings  to  be  bad  therein  In 
conformity  to  the  opimon  of  this  court. 

KeVar— 6  Oliio  .^t..  342. 

Clt«d-16  H.iw,,  4:J0.  M(>+I3.«e,  447;  18  How.,  m, 
3B0.  360.  ffTB,  m  -.W.  :  19  How.,  «04  :  1  Ulack,  41'  ■■  IS. 
+75;  2  Black,  :.ll.  :)45;  l  Wnlj.,  393:  4  Wall..  ;  8 
Wall.,  438  ;  18  Wali-  :;I4.  3TtI,  378;  16  WhII.,  .  ; 
81  WaU.,  *B8:  ■>  (.)tto.  li'.O ;  1  McCniry.  -V,'T  ;  1  .Mib. 
U.  8.,25:  2A1.I).  l.'.  S..  ;SJT;  1  \Voo(i«.  iSi.  ;  8 
Woods,  196 :  8  Woods,  242.  254,  300  ;  5  Ulatch  C,  m ; 
12  Blatohf.,  408;  U  Biatohf..  UO;  1  FUppiu,  128, 1». 
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AND  TRUST  COMPANY,  Platnt^  in 

Error, 

V. 

HENRY  DEBOLT,  Treasurer  of  Hamilton 
OouNTT,  Dtfendant  in  Error. 

Am  to  MempUon  ^  lAfa  iMurauM  (hmpany 
from  taxation  under  iawt  of  Oliio. 

There  boln^  no  opinion  of  the  court,  as  auota.  In 
this  case,  the  reporter  can  only  state  the  laws  of 
Ohio  which  were  drawn  Into  question. 

Id  1834  tbeLeirlslatureof  Ohio  passed  an  Act  in> 
oorporatlog:  the  Ohio  Life  Insurance  and  Trust 
Company,  with  power,  amongst  other  things,  to  Is- 
sue bills  or  notes  until  the  rear  1843.  One  section 
of  the  oharUtr  provided  that  no  blvher  taxes  should 
be  levied  on  the  capital  stock  or  dividends  of  the 
Company  tban  are  or  may  be  levied  on  the  capital 
stock  or  dividends  of  Incorporated  banking  Insti- 
tutions In  the  State. 

In  1830  the  Legislature  passed  an  Act  to  prohibit 
the  circulation  of  small  bills.  This  Act  provided, 
that  If  any  bank  should  surrender  the  right  to  Is- 
sue small  notes,  the  treasurer  should  ooUeot  a  tax 
from  such  bank  of  five  per  oent.  upon  Its  dlvl- 
dends  :  If  not,  he  should  oolleot  twenty  per  cent. 
Tbtt  Life  Insurance  and  Trust  Company  surren- 
dered the  right. 

In  1835  this  law  was  repealed. 

In  IStfi  an  Act  was  passed  to  Incorporate  the  State 
Bank  of  Ohio  and  other  banking  companies.  The 
aoch  section  provided  that  each  company  should 
pay.  annually,  six  per  cent,  upon  Its  profits.  In  lieu 
of  all  taxes  to  which  such  compauy  or  the  stock- 
holders thereof,  on  account  of  stocks  owned  there- 
in, would  otherwise  tw  subject. 

In  1861  an  Act  was  passed  to  tax  banks  and  bank 
and  other  stocks,  the  same  as  other  property  was 
taxable  by  the  laws  of  the  State. 

There  was  nothing  In  previous  le^slatlon  to  ex- 
empt the  Life  Inauraoee  and  Trust  Company  from 
the  operation  of  this  Aot.  ' 

THIS  case  was  brought  up  from  the  District 
Court  of  the  State  of  Ohio,  in  and  for  the 
County  of  Hamilton,  by  a  writ  of  error  issued 
under  the  35tb  section  of  the  Judiciary  Act. 
The  court  was  held  by  tlie  Honorable  John  A. 
Corwin,  Chief  Justice  of  the  Supreme  Court 
of  the  State  of  Ohio,  presidiog,  and  the  Hon- 
orable Alfred  O.  W.  Carter,  aod  the  Honorable 
Edward  Woodruff,  and  the  Honorable  John  B. 
Stalle,  Judges  of  the  Court  of  Common  Pleas, 
in  and  for  me  County  of  Hamilton,  associates. 

The  following  certificate,  which  was  a  part 
of  the  record,  explains  the  nature  of  the  case: 
And  thereupon,  on  motion  of  the  counsel  for 
the  said  The  Ohio  Life  Insurance  and  Trust 
Company,  defendants,  it  is  ordered  to  be  certi- 
fied and  made  part  of  the  record  that  the  said 
Company  did  set  up,  by  way  of  defense  to  the 
prayer  of  the  bill  of  complainants,  a  certain 
Act  of  the  General  Assembly  of  this  State, 
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entitled  An  Act  to  incorporate  the  Ohio  Life 
Insurance  and  Trust  Company,  passed  the 
twelfth  day  of  February,  in  the  year  eighteen 
hundred  and  thirty-four;  aod  also  a  certain 
other  Act  of  the  Oeneral  Assembly,  entitled  An 
Act  to  prohibit  the  circulation  of  small  bills, 
passed  the  fourteenth  day  of  March,  in  the  year 
eighteen  hundred  and  thirty-six;  and  thereup- 
on *claimed,  that  in  virtue  of  the  said  [*417 
Acts,  and  of  the  instrument  of  writing,  "  Ex- 
hibit B,"  attached  to  iis  answer,  the  General 
Assembly  of  this  State  had  entered  Into  a  con- 
tract with  the  said  Company  never  to  impose 
upon  the  property  of  saidCompany  a  greater  or 
different  burden  of  taxation  than  nve  per  cent, 
upon  its  dividends  of  net  profits,  and  that 
therefore  the  Act  of  the  General  Assembly,  en- 
titled An  Act  to  tax  banks  and  bank  and  other 
stocks,  the  same  as  other  property  is  now  taxa- 
ble by  the  laws  of  this  Sute,  passed  the  twenty- 
first  day  of  March,  in  the  year  eighteen  hun- 
dred and  fifty-one,  impaired  the  obligation  of 
a  contract,  aad  therein  was  repugnant  to  the 
Coostilution  of  the  United  States;  but  the  court 
decided  that  there  was  no  condicl  between  the 
said  several  Acts,  for  the  reason  that  the  said 
Act  passed  the  fourteenth  day  of  March,  in  the 
year  eighteen  hundred  and  Ihirty-six,  expired, 
and  cwed  to  have  any^  effect  or  operation  as 
respects  The  Ohio  Ufe  Insurance  and  Trust 
Company,  on  the  first  day  of  January,  in  the 
year  eighteen  hundred  and  forty-three,  when 
the  power  of  the  said  Company  to  issue  billsor 
notes  for  circulation  expired  and  ceased  by  the 
terms  of  the  said  Act  piUsed  the  twelfth  day  of 
February,  in  the  year  eighteen  hundred  and 
thirty- four;  and  that  there  was,  therefore,  at 
the  date  of  the  said  Act  passed  the  twenty  first 
day  of  March,  in  the  yeareigbteen  hundred  and 
fifty-one,  no  such  contract,  agreement,  pledge, 
or  undersiauding  as  the  said  Company  claimed ; 
and  that  the  said  Act  passed  the  twenty-first 
day  of  March,  in  the  year  eighteen  hundred 
and  fifty-one,  was,  in  that  respect.  Constitution- 
al and  valid;  and  It  was  ordered  to  be  further 
certified  on  Uie  same  motion,  that  the  aaid  Com- 
pany did  likewise  set  up  by  way  of  defense  to  the 
prayer  of  said  bill  a  certain  Act  of  the  General 
Assembly  of  this  State,  entitled  An  Act  to  incor- 
porate the  State  Bank  of  Ohio  and  other  bank- 
ing companies,  passed  the  twenty-fourth  day 
of  February,  in  the  year  eighteen  hundred  and 
forty-five,  and  thereupon  claimed  that  in  virtue 
of  the  said  last-mentioned  Act,  and  of  the  said 
Act  passed  the  twelfth  day  of  February,  in  the 
year  eighteen  hundred  and  thirty-four,  the 
General  Assembly  of  this  State  had  entered  in- 
to a  contract  with  the  said  Company  not  to  im- 
pose upon  the  property  of  the  said  Company  a 
greater  or  different  burden  of  taxation  than  six 
per  cent,  upon  its  dividends  of  net  profit,  un- 
til after  the  first  day  of  May,  in  the  year  eight- 
een hundred  and  sixty-six,  and  that  therefore 
the  act  of  the  said  General  Assembly,  entitled 
An  Act  to  tax  banks,  and  bank  and  other  slocks, 
the  same  as  other  property  is  now  taxable  by  the 
laws  of  this  Stale,  passed  the  twenty-first  day 
of  March,  in  -the  year  eifjhleen  hundred  and 
flftv-one,  impaired  the  obligation  of  a  contract, 
ana  therein  was  repugnant  to  the  Constitution 
of  the  United  States;  "hut  the  court  de-  [*418 
elded  that  the  eidd  Act  passed  the  twenty- 
fourth  day  of  February,  Id  the  year  dghteen 
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hundred  and  fortr-five,  contained  no  pledge  on 
the  part  of  tbe  Stale  not  to  alter  the  amount 
or  the  mode  of  taxation  therein  spedfied,  but 
that  the  taxing  power  of  the  General  Assembly 
of  this  Btate  over  the  property  of  companies 
formed  under  that  Act,  was  and  is  tlie  same  aa 
over  tbe  property  of  individuals,  and  that  there 
was,  consequently,  no  such  contract,  agree- 
ment, pledge  or  understanding  as  the  said 
Company  claimed ;  and  that  whether  the  f r^n- 
cbifes  of  companies  organized  under  the  said 
last  mentioned  Act.  could  not  be  revoked, 
changed  or  modified,  the  said  Act  passed  the 
twenty-first  day  of  March,  in  the  year  eighteen 
hundred  and  fifty-one,  did  not.  upon  aoy  con- 
stuction,  impair  any  right  secured  to  such  com- 

Sanies.  by  the  said  Act  passed  the  tweaty- fourth 
ay  of  February,  in  the  year  eighteen  hundred 
and  forty-five,  and  that  the  said  Act  paiued  Uie 
twenty-first  day  of  March,  in  the  year  eighteen 
hundred  and  fifty-one,  was  therefore  aconstitu- 
tioDal  and  valid  law.  And  it  is  ordered  to  be 
certified,  also,  that  the  question  of  tbe  validity 
of  the  said  Act  passed  the  twenty-first  day  of 
March,  in  the  j^ear  eighteen  hundred  and  fifty- 
one,  was  material  antf  necessair  to  the  decision 
of  this  cause,  and  that  the  validity  of  the  said 
Ant  was  drawn  in  question  (in  the  manner  and 
to  the  Intent  hereinbefore  specified)  as  being  re- 
pugnant to  the  Constitution  of  the  United  States, 
and  tbat  the  decision  of  tbe  court  was  in  favor  of 
.the  validity  of  the  said  law.  And  it  isf  urther  cer- 
tifie<l  tiiat  this  court  is  the  highest  court  of  law 
and  in  equity  in  the  State  of  Ohio,  la  which  a 
decislrai  in  this  suit  can  be  had. 

The  several  Acts  mentioned  in  the  above  cer- 
tificate, are  stated  in  the  opinions  delivered  by 
the  judges  of  this  court,  and  it  is  not  necessary 
to  set  them  forth  in  extenao. 

The  case  was  argued  by  M6»»r».  Worthing 
ton  and  Stanberry  for  tbe  plaintiff  in  error, 
and  by  Mestrt.  Spwdin^  and  Pugh  for  the 
defendant  in  error. 

The  following  points,  on  behalf  of  the  plaint- 
iff in  error,  are  taken  from  the  brief  of  Mr. 
Worthin0on,  filed  for  himself  and  Mr.  Mat- 
thews: 

Points  for  Plaintiff.— I.  Our  first  point  in- 
volves the  taxing  power,  the  objecia  and  sub- 
jects of  taxation,  and  the  manner  and  extent  of 
its  exerdse.  This  power,  under  the  Constitu- 
tion of  Ohio,  of  is  legislative,  and  placed 
under  the  control  of  the  General  Assembly,  sub- 
ject only  to  the  few  limitations  put  upon  it  by 
tbe  instrument  of  its  creation,  and  by  the  Con- 
stitution of  the  United  Stales.  (Constitution  of 
Ohio,  of  auth  of  Nov.,  1803,  art.  1.,  sec  1. ;  Ih., 
419*]  art.  8,  sec.  23;  MeUuUoeh  v.  State  *of 
Maryland,  4  Pel.  Oond.,  475,  486:  Nathan 
T.  Vmiiniana,  8  How,,  82;  Mager  v.  Grima  tt 
al.,  8  If>..  490:  The  Peojilev.  The  Mayor,  dbe.,  of 
Brooklyn.  4  Corns.,  419,  423;  Lirring  et  al.  v. 
The  State  of  Ohio.  16  Ohio.  SM;  Oazlay  v.  The 
State  of  Ohio,  51b..  14;  Stnt^  of  Ohio  v.  Hib- 
bard,  8  lb..  68;  License  Cotes,  5  How.,  616,  598; 
Loughbitrough  v.  Bloke.  4  Pet.  Cond.,  660; 
Proc.  Bank  y.  BOlings,  4  Pet.,  468;  1  Ohio 
102^ 

II.  The  only  limitation  placed  upon  the  ex- 
ercise of  the  taxing  power  is  by  tbe  28d  sec- 
tion of  the  8th  article  of  the  constitution  of 
Obio,  which  declares,  "  That  the  levying  taxea 
by  the  poll  is  grievous  and  oppressive;  wbere- 
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fore  the  Legislature  shall  never  levy  a  poll  lax 
for  county  or  state  puipoaes."  Tus  being  the 
onlv  limit,  the  power  can  be  exercised  to  any 
and  every  extent,  for  any  and  every  purpose, 
and  upon  any  and  every  object  or  thing,  at  dis- 
cretion, subject  only  to  the  limitation  given. 
(Constitution  of  Ohio  of  S9th  of  November. 
1802.  art.  8,  sec.  23;  MeOuUoeA  v.  State  of 
Marj/land,  4  Pet.  Cond.,  476.  488;  Osborne  v. 
Bank  of  United  States.  5  lb.,  771;  JVathan  v. 
Ijouiiiana,  8  How.,  82;  Mager  v.  Qrimaetal.. 
8  lb..  400:  The  License  Cases,  S  7^,  503:  Qas- 
lay  V.  State  of  Ohio,  5  Ohio,  31;  Loringe!  al.  v. 
The  State  of  Ohio,  16  74.,  590;  People  v.  Me^. 
Ac.  of  Brooklyn.  4  Corns.,  426;  1  Ohio,  77. 
102.) 

III.  The  taxing  power  comes  to  the  Legisla* 
ture  from  the  people,  and  is  measured  by  the 
authority  tbe  people  possess  and  cao  confer 
upon  their  government,  and  have  actually  ood- 
ferred.  Their  authority  being  unlimited,  as  to 
themselves  and  their  resources,  and  their  exi- 
gencies without  bounds,  they  can  exercise  this 
power  at  will  and  at  discretion,  without  limit 
or  meastirc,  as  to  IheniHclves  and  their  property. 
And  if  tbey  confer  the  authority  tne^  have 
upon  their  General  Assembly  or  Legislative 
Department  of  tbeir  government  with  or  with- 
out limit,  it  can  be  exercised  within  the  grant 
just  as  the  people  themselves  could  have  exer- 
cised it.  (McCuUoch  V.  State  of  Maryland, 
4  Pet.  Cond.,  484;  LougJibiyrovgh  v.  BUtke.  4 
76..  660;  Osborne  v.  Bank  United  States.  5  lb.. 
771;  Weston  a  at.  t.  (Xty  of  Gharkslon,  21b.. 
465;  Providmee  Bank  t.  SiUiMtet  at..  4  lb., 
559;  Charles  IHter  Bridge  v.  Warren  Bridge, 
11  Pet.,  546.  567;  Vavg?in  v.  Northvp  ei  at. 
15  76,,  4;  Dobbins  v.  Com.  of  Brie  County,  IS 
7ft.,  447;  License  Cases,  5  How.,  575,  588,  m, 
627;  WestRitxr  Bridge  v.I>uretal.,flJb.,m. 
539;  Passenger  Cases.  8  76.,  407.  421.447.  530. 
531;  Nathan  v.  Louisiana.  «  76..  80,  82;  Mager 
v.  arima  et  at.,  8  U.,  480;  nePeopU  v.  Ma^. 
dx..  Brooklyn.  4  Corns.,  419;  1  Ohio.  10.) 

*IV.  The  legislative  power  of  a  state,  [•■420 
as  given  by  its  constitution,  can  be  exercised 
only  upon  what  belongs  (o  the  State  in  actual 
or  constructive  right,  and  cim  never  extend  lo 
what  belongs  to  another  government.  Tfie 
same  person  or  thing  cannot  at  the  same  tline 
be  under  the  power  of  both.  (Vaughn  v. 
Northupetat..  15  Pet..  1;  MeCvUoeh  v.  Bod- 
riek,  2  Obio,  384;  Bogei-s  et  al.  v.  Allen,  8  76., 
488:  Mager  v.  Qrima  et  at.,  8  How.  490; 
Holmen  v.  Bemsen,  20  Johns.,  234;  Gordon  v. 
Appeal  Tax.  8  How.,  150.) 

V.  Tbe  charter  of  The  Ohio  Life  Insurance 
and  Trust  Company,  and  the  charter  of  tbe 
State  Bank  of  Ohio,  and  other  bMiking  com- 
panies, are  contracts  obligatory  upon  the  State 
of  Ohio,  in  all  their  parts,  and  as  such,  pro- 
tected by  tbe  Constitution  of  the  United  States, 
from  violation  or  invasion,  upon  the  part  of 
the  State  of  Ohio.  (Constitution  of  the  Unitfd 
States,  art.  1,  sec.  10;  Fletcher  v.  Peek.  2  Prt. 
Cond..  821;  Nm  Jersey  v.  Wilson.  2  76..  447: 
l^rretetal.  v.  Taiyloret  al.,  3  76.,  256:  Tvwin^ 
Pnwktv.  Clark  et  at.,  H  lb..  40»;  Stnrgis  v. 
Orotpninshield,  4  76..  415;  Dartmouth  College  v. 
Woodimrd,  4  76.,  538;  McOvUoch  v.  State  if 
Maryland,  4  lb..  470;  Providence  Bank  v.  W- 
lings,  4  Pet.,  659;  Charles  Biter  Bridge  v.  Har- 
ren  Bridge,  11  St.,  640,  ftll;  Qordim  v.  Appiel 
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Tax,  8  How.,  138;  Plantera'  Bank  v.  Sharp  et 
al.,  e  U..  818;  Weat  Bim- Bridge  v.  Dix,  6  lb., 
581.536,  580,  543;  Paupetal.  v.  Drtm.  10/6., 
ai8;  Woodruff  v.  TrapnaU.  10  lb.,  304.  208. 
314:  Baltimore  and  Susquehanna  Bailroad  Com- 
panyv.  NeabU,  10  lb..  895;  Eaet  Harford  v. 
Hartford  Bridge,  10  ifr,  585.) 

VI.  The  25th  eectioD  of  the  charter  of  The 
Ohio  Life  losurance  and  Trust  Company,  aod 
the  60tb  section  of  the  cbuter  of  the  StiUe  Bank 
o(  Ohio,  and  otlier  banking  companies,  are 
mmtracts,  limiting  the  exercise  of  taxation  apon 
the  part  of  the  State,  and,  as  such,  are  pro- 
tected by  the  ConstituiioQ  of  the  United  States 
from  invasion.  (Constitution  of  the  United 
Sutes,  art.  1,  sec.  10;  Fletcher  v.  Peck,  3  Pet. 
Goad..  331;  Nev>  Jeraey  v.  Wilton,  2  lb.,  457; 
Pfw^ttee  Bank  r.  BUUngt  et  al.,  4  lb.,  559; 
Charles  R.  Brieve  v.  Warren  Bridge.  11  lb.. 
540;  Gordonv.  Appeal  Tax,  3  How.,  188,  146; 
Weel  Bridgev.  Bixetal.,^  lb.,  581,  544;  Wood- 
ruffs. TrapnaU,  10  lb.,  307,  208;  MilUy.  St. 
CUiir  Co.,  Sib..  580.) 

VII.  The  25th  section  of  the  charter  of  The 
Ohio  Life  Insurance  and  Trust  Company,  being 
a  contract  prohibiting  higher  taxes  upon  the 
property  or  dividends  of  the  Company,  other 
than  were,  or  might  lie  levied  on  the  property 
or  dividends  of  incorporated  banking  institu- 
tions of  the  Slate,  no  higher  tax  could  be 
levied  upon  the  property,  or  dividends  of  the 
421*]  ^Company  tlian  could  be  levied  upon 
the  property  or  dividends  of  incorporated  banks 
of  the  state.  A  question  arises  as  to  the  bank 
Ing  institutions  here  referred  to.  The  refer- 
ence must  be  to  incorporated  banks,  existing  at 
the  time  the  charter  was  enftcted,  or  that  may 
exist  at  the  time  of  the  levy.  In  either  case, 
no  higher  tax  could  be  levied  against  the  Com- 
pany than  could  be  levied  against  such  incor- 
porated banlu.  If  such  banks  l>e  subject  to 
different  rates  of  taxation,  tticn  the  prevailing 
rUes  of  the  greater  proDortkm  of  such  institu- 
tions would  control  the  rates  of  taxation  agunst 
the  Company. '  If  the  former  rule  prevail,  then 
the  rate  of  taxation  against  the  old  banks  in 
Ohio  furnishes  the  role  against  the  Company ; 
but  if  the  latter  rule  rule  prevail,  then  the  rate 
of  taxation  against  the  State  Bank  of  Ohio, 
and  other  banking  companies,  under  the  60tb 
section  of  their  charter  of  the  24th  February. 
1845,  furnishes  the  rule  of  taxation  against  the 
Company.  The  Apt  to  authorize  free  banking, 
of  31st  March,  1851  (49  Gen.  Laws  of  Ohio, 
41).  has  no  applicatioo  to  the  present  tax,  be- 
cause, aside  from  other  considerations,  notwnks 
were  organized  under  it  when  the  tax  a^nst 
the  Company  was  autliorized  to  be  assessM,  un- 
der the  Act  of  8lBt  March,  1651.  to  tax  banks. 
&c.  (49  Gen.  Laws  of  Ohio,  55;  44  lb.,  108. 
131.  sec.  60;  48  lb.,  88.) 

VIII.  All  the  banking  institutions  in  opera- 
tion in  Ohio,  at  the  time  The  Ohio  Life  Insur- 
ance and  Trust  Company  was  chartered,  ex- 
cept the  Commercial  Bank  of  Cincinnati,  which 
paid  four  per  cent,  on  her  dividends — and  the 
Franklin  tiankof  Cincinnati,  which  paid  five 
per  cent,  upon  her  dividends— were,  by  their 
charters,  not  exempt  from  general  taxation 
under  a  general  law.  And  all  the  banks  in- 
corporated at  the  same  session  of  the  General 
Assembly  in  wtiich  the  Ohio  Life  Insurance 
and  Trust  Company  was  bwoiporated,  were  by 
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their  charters  made  subject  to  the  tax  imposed 
by  the  Act  of  12th  March.  1881.  to  tax  banks, 
&c.  (Swan's  Statutes,  916).  and  such  taxes  as 
might  be  imposed  by  law.  The  Ohio  Life  In- 
surance and  Trust  Company  prior  to  July, 
1836,  that  in,  in  1835.  was  taxed  under  the  Act 
of  13th  March,  1831.  if  taxed  at  all.  five  per 
cent,  upon  her  dividends.  (8  CbaseSlat.,  201O 
to  2083.  ch.  100 to  183  inclusive;  21b.,  913-924, 
ch.  851.  sees.  42,  1463,  ch.  655;  83  Local  Laws 
of  Ohio,  76.  sec.  31.  Bank  of  Wooater;  83  Jb., 
197.  see  31,  Bank  of  Ma»m<m;  3  lb.,  383. 
sec.  6,  Bank  of  Xenia;  33  lb.,  im,  sec.  17, 
Bank  of  New  lAAon;^  lb.,  399'.  sec.  6.  Lafay- 
ette  Bank  of  Oineinnati;  Z2  lb.,  407.  sec.  22. 
Bank  of  Oheeland;  321b.,  412,  sec.  6.  Bank 
ofSandutky,  82  lb.,  419.  sec.  6,  (Jlialon,  Bank 
of  Columbua.) 

IX.  The  Ohio  Life  Insurance  and  Trust 
Company  must  declare  'dividends  on  [*42Sfi 
the  first  Mondays  in  Jaouair  and  July.annual- 
ly  from  the  profits  of  said  Company,  so  as  not 
to  impair,  or  in  anywise  -lessen  the  capital 
stock.  These  divisions  are  upon  the  entire 
profits  of  (he  Company,  and  are  not  divisible, 
or  declared  separate  from  any  special  business 
of  the  Company.  (Charter  of  the  Ohio  Life 
Insurance  &  Trust  Co.,  sec.  37.) 

X.  The  Ohio  Life  Insurance  and  Trust 
Company,  and  all  the  banks  in  Ohio,  except 
the  Commercial  Bank  of  Cincinnati,  and  the 
Franklin  Bank  of  Cincinnati,  being  bound  to 
report  to  the  Auditor  of  State,  under  the  Act 
of  13th  March,  1881.  to  tax  banks.  &c.,  were 
embraced  in  the  Act  of  14tb  March,  1886,  "  To 
prohibit  the  ctrcttlation  of  small  bills,"  as 
tliat  Act,  in  express  terms,  included  all  banks 
that  made  returns  to  the  Auditor  of  State 
under  said  Act  of  12th  March,  1831,  to  tax 
banks,  &c.  84  Gen.  Laws  of  Ohio.  43,  sec.  1, 
of  the  Act  to  pr6hitdt  the  circulation  ol  small 
bills. 

XL  All  banks,  including  The  Ohio  Life  In- 
surance and  Trust  Company,  comingunder  the 
Act  of  14th  March.  1886,  "  to  prohibit  the  cir- 
culation of  small  bills,"  were,  by  the  terms  of 
the  Act  and  their  charters,  subject  to  a  tax  of 
twenty  per  cent,  upon  their  dividends,  unless 
they  surrendered  by  the  4th  July,  1886,  as 
therein  directed,  their  rights  to  issue  or  circu- 
late notes  or  bills,  less  than  $3,  after  4th  July, 
1886,  and  $6  after  4th  July.  1887;  and  "  then 
and  in  that  case,  the  Auditor  of  State  Bhall- 
thereafter  draw  on  such  banks  only  for  the 
amount  of  five  per  cent,  upon  their  dividends, 
declared  after  such  surrender."  The  Act  of 
14lh  March,  1836.  repealed  so  much  of  the 
Act  of  12th  March,  1831,  to  tax  banks.  &c.,  as 
was  incondstent  with  it.  {82  Qen.  Laws  of 
Ohio,  42;  Jfitts  T.  St.  Oair  County,  8  How.. 
581.) 

XII.  The  Ohio  Life  Insurance  and  Trust 
Company  having  accepted  the  provisions  of 
the  Act  of  14th  March.  1836.  "  to  prohibit  the 
circulation  of  small  bills,"  and  made  the  sur- 
render in  due  form  required  b^  said  Act,  is 
entitled  to  the  benefit  or  consideration  ten- 
dered by  said  Act  to  obtain  uid  surrender,  and 
can  be  taxed  only  five  per  cent,  upon  her  divi- 
dends declared  after  such  surrender.  This 
surrender  upon  her  part,  under  said  Act,  consti- 
tutes a  valid  contract  between  her  and  the 
I  State,  and  its  invasion  is  prohibited  by  the  Con- 
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sthatioD  of  tbe  United  Statci.  {Oerdan  v,  Ap- 
pealTax,  SHow,  138;  Woodruff TrapnaU,  10 
lb..  304  Bich.  R.  R.  Co.  v.  La.  R.  R.  Co.,  18 
lb..  81.  86.  90;  Searight  v.  Stofaw  8  lb.,  167, 
iVotZ,  iftwrv  &  Co.  V.  QAto,  3  lb.,  742;  ^eAuon 
T.  Huddleton,  12  7J  ,  296;  Htiidekeper  v.  iJouff- 
««.  1  Pet.  Cond.,  452;  Unittd  8taU$v.  FUher, 
lib.,  428;  Hturgk  v.  OowniMAK^d,  4  lb.,  418, 
481.)  ' 

Xni.  The  Bupreme  Court  of  Ibe  United 
423*1  States,  as  a  general  *ru1e,  tn  the  con- 
Btructlbn  of  the  statutes  and  constituttons  of 
tbe  States,  follows  tbe  construction  of  their 
courts,  but  when  the  construction  of  a  statute 
in  conflict  with  Ibe  Constitution  of  the  United 
States  is  involved,  then  the  rule  is  reversed,  and 
the  state  courts  must  follow  the  construction 
given  to  tbe  statute  by  tbe  Supreme  Court  of 
tbe  United  Slates.  (Lutiter  t.  Bowm,  7  How.. 
1,  40,  219.  818;  Eatt  Hartford  v.  Hark&rd 
Bridge  Oo.,\filb.,  689 ;  Strader et  al  v.  Qraham, 
10  lb.,  94;  Blmm^nfv.  Taplar,  6  Pet.  Cond.. 
60;  Swift  V.  T^ion.  16  Pet.,  1 ;  2  lb.,  878.) 

XIV:  The  repeal  of  ibe  Act  of  14tb  March. 
1886.  "to  prohibit  the  circulation  of  small 
bills,"  by  tbe  Act  of  18th  March,  1688  (86  Gen- 
eral Laws  of  Ohio,  55),  does  not  annul  or  ab- 
rogate the  contract  of  surrenderof  28d  June, 
lEw6,  made  by  The  Ohio  Life  Insurance  and 
Trust  Company,  by  which  she  lost  the  right  to 
issue  and  circulate  small  notes,  and  the  State 
lost  the  right  thereafter  to  tax  her  beyond  five 
per  cent,  on  her  dividends.  {  Woodruff  v.  Trap- 
noB.  10  How.,  204,  206,  S07;  Out  Hartford  v. 
Hartford  Brb^e  Go..  10  lb.,  685:  Briteoe  v. 
San*  of  Com.  of  Ky.,  11  Pet..  257;  Charles  R. 
Bridge  v.  War.  Bridge.  11  lb..  420;  BaU. 
Sum.  R.  R.  v.  NetbiU,  10  How.,  895;  Satterlee 
V.  MaUhmiton,  2  Pet.,  412;  Bronton  v.  Kitme 
et  al..  1  How.,  811;  Watton  et  at.  v.  Mereer. 
8  Pet.  110;  Ftetekery.  Aofc.  8Fet.Gond.,8Sl; 
IMt,  JToon  A  Oo.  v.  OMo,  8  How.,  743:  Aehi- 
mm  T.  Huddleton,  IS  lb..  296;  10  lb..  895,  402.) 

For  the  defendant  tn  error,  the  points  will  be 
given  as  stated  by  JIfr.  Spalding,  and  also  tbe 
third  and  fourth  points  of  Mr.  Piigh. 

Mr.  Spalding's  poiats  for  defendant  in 
error: 

First.  The  taxing  power  is  of  such  vital  im- 
portance, and  is  so  essentiatly  necetsary  to  tbe 
▼ery  existenoB  of  a  state  govemmeut.  that  its 
Tellnquisbmeot  or  diminution  for  a  fixed  pe- 
riod, cannot  be  made  tbe  subject  matter  of  a 
binding  contract  between  tbe  Legislature  of  a 
slate  and  individuals  or  private  corporations. 
It  Is  one  of  the  highest  attributes  of  sovereign- 
ty, and  under  our  form  of  government  belongs 
to  the  people.  They  have  lodged  it  in  tbe  hands 
of  tbe  law-matdng  power,  to  be  exerted  for 
their  benefit,  not  to  be  impaired  or  destroyed. 
It  must  of  necessity  always  be  exerted  accord- 
ing to  present  exigencies,  and  therefore  must 
neceesarily  continue  to  be  held  by  each  suc- 
ceeding Legislature  ondiminlshea  and  unim- 
paired. 

Second.  The  Act  of  the  Oeneral  AsKmbly  of 
the  State  of  Ohio,  entitled  "An  Act  to  incor- 
porate the  State  Bank  of  Ohio  and  other  bank- 
ingcompanie8,"pa8sedFebruary24,1845,  isnot 
424*j  a  'contract  in  the  sense  in  which  that 
term  is  used  in  tbe  Constitution  of  tbe  United 
States,  art.  1,  sec.  10.  It  is  a  general  law  upon 
the  subject  of  banking;  it  prescribes  rules  for 
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tbe  government  of  all  tbe  dttzeos  of  tbe  State 
who  may  choose,  within  certain  limita,  to  em- 
bark in  the  business  of  banking,  and  is  as  man- 
datory in  its  character  as  any  law  upon  tbe 
statute  book.  These  mandates  are  some  of 
them  enforced  under  the  severest  penalties 
known  to  tbe  law. 

Third.  This  Act  was  made  subject  to  altnm- 
tion,  Boipendon  and  repeal,  for.  at  tbe  Ume  of 
its  enactment,  Febmary  34. 1845,  there  was  a 
general  law  in  full  tone  in  Ohio,  which  was 
passed  March  7, 1848,  entitled,  "  An  Act  insti- 
tuting proceedings  against  corporations  not  pos- 
sessing banking  powers  and  the  visatorial  pow- 
ers of  courts,  and  to  provide  for  tbe  re^ulatioD 
of  corporations  generally,"  that  provided  In 
section  nine  as  follows:  "  That  the  charter  of 
every  corporation  of  every  description,  'whethw 
possessing  banking  powen  or  not.'  that  shall 
hereafter  oe  granted  by  the  Legislature,  shall  be 
subject  to  alteration,  suspension,  and  repeal,  in 
the  discretion  of  the  L^^tature."  (Ohio  Laws, 
Vol.  XL.,  page  70.) 

Fourth.  The  6(Hb  section  of  the  Act  of 
Felvuary  34th,  1815.  provideB  (miy  a  measme 
of  taxation  for  the  time  bring,  and  does  not 
relinquish  tbe  right  to  increase  the  rate  as  the 
future  exingencies  of  the  State  may  require. 

Fifth.  The  record  shows  (pages  24.  25)  that 
the  Supreme  Court  of  the  State  decide  noihmg 
more  than  that  the  proviso  to  the  Act  of  Mardi 
14,  1886,  ceased  to  affect  the  plaindfT  when  tbe 
power  to  issue  bills  for  circulation  ceased  in 
January,  1848;  and  that  the  Act  of  Febmaiy 
34,  1846.  contained  no  pledge  on  tiie  part  of  the 
State  not  to  alter  tbe  amount  and  mode  of 
taxation  therein  specified.  And  in  so  doing, 
said  court  has  done  no  more  than  togive  a  con- 
struction to  the  statutes  of  Ohio.  With  such  t 
construction,  (hie  court  has  always  manifested 
a  reluctanoe  to  interfere.  But  more  espeeiaUf 
will  it  feel  that  reluctance  when  such  uiterftf^ 
ence  may  bring  tbe  Actaof  the  State  LegialatDie 
in  conflict  with  tbe  Constitution  of  tbe  United 
States. 

Mr.  Pugk'i  third  and  fourth  points: 
III.  The  Supreme  Court  of  Ohio  rightly 
construes  the  statutes. 

1.  The  proviso  to  tbe  first  section  of  tbe  Act 
"to  prohiUt  the  circulation  of  small  bills," 
passed  March  14th,  16S6.  does  not  cootain  aor 
stipulation  or  promise.  It  merely  exempted 
such  banks  as  complied  with  its  terms,  before 
a  certain  day.  from  Ibe  operation  of  the  prin- 
cipal clause.  (Minis  v.  Tha  United  States,  16 
Pet..  44S;  The  Oommtstioners  of  KenttnglMW. 
Keith,  •»  Penn..  380;  I%e  TVAuurw  ^l*48ff 
VormontY.  Clark,  19  Vt.,  129.) 

2.  Tbe  proviso  does  not  operate  as  a  contract, 
or  stipulation,  merely  because  tbe  consent  of 
tbe  banks  is  invoked.  (7^  CindnnaH.  WS- 
mington  and  ZaruwiUe  RaUroad  Oompmp  v. 
The  Commissioners  of  (Mnton  Countjf,  31  Ohk>, 
77;  The  Cargo  of  the  Brig  Aurora  T.  Th$U»Mti 
States,  7  Cranch,  883.) 

8.  Tbe  benefit  of  the  proviso  (if  ocmatmed  a* 
a  contract)  only  applied  to  tbe  phuntifl  in  emr. 
whilst  it  was  authorized,  b^  its  charter,  to  Imoc 
bills  or  notes  for  circulation.  (BOdeibraitdf. 
Fogle,  20  Ohio,  147;  Bradley  v.  The  WaOof^ 
ton,  Alexandria  and  Georgetown  Steam  fttitt 
Ompanjf,  18  Pet.,  97;  Snjfder  t.  LiS>engesd_ 
4  Penn..  808;  Waihlnim  v.  Gould,  8  Sior;. 
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163;  Caae  t.  Ctuhman,  8  Watts  &  8.,  544; 
Tk6  Chmmgreiai  Bank  t.  BeaaajU,  6  Whart., 
1)79;  X(»Vn«  t.  J%e  Oitv  of  Botton,  7 
Heic.  409;  Bebiiuon  t.  jiii^.  SS  Uiine,  403; 
Brmm  t.  Slater.  Iti  Conn..  IftS;  B»rter  t. 
Brteketmdg*,  Hard..  36;  Atyra  t.  1  Barb. 
6.  C.  468,  469;  and  nee  9  Cruiae'B  Dlsest,  44. 
4S:  Bo2oun't  case,  4  Rep.,  85;  case  of  The  Ah- 
dot  of  Strata  Meredla,  9  Rep..  80;  Ford  and 
Sheldon't  case.  12  Rep.,  2;  The  Sari  of  Shrew- 
buTf/'i  case,  ^  Rep.,  48.) 

4.  The  sixtieth  section  of  the  Act  "  to  incOT- 
porate  the  State  Bank  of  Ohio  and  other  bank- 
ing companies,"  passed  February  d4th.  1846, 
provides  only  a  present  measure  and  system  of 
taxation,  and  does  not  relinquish,  expressly  or 
impliedly,  the  power  of  the  State  to  alter  the 
measure,  as  well  as  the  system,  at  any  future 
pCTiod.  (TAeCommontoeaUhw.  The Ea^on Bank, 
10  Fenn.,  442;  BankefPenn^mnkiv.  The  Com- 
monvedUh,  10  Fenn.,  144;  AwiC^rT.  Bough, 
10  N.  li,  188;  The  Rkhmtmd  Baaroad  Oom- 
pany  v.  The  Louiaa  Railroad  Company,  13 
How..  IX;  Shorter  y.  Smith.  0  Ga.,  517;  Arm- 
ftrong  v.  The  Treasurer  of  Athens  County,  16 
PeC.  281;  The  Providenee  Bank  v.  BiUing$,  4 
lb..  614.) 

Tike  following  cases  are  distinguishable:  Gor- 
don T.  The  Appeal  Tax  Oowri,  8  How.,  183; 
The  Union  Bank  The  SbUe,  9  Yerg.,  490; 
Jt^neon  t.  I7u  CommonmeaUh.  7  Dana,  888; 
The  State  v.  Berry,  2  Harr.,  80;  Munieipaiity 
Number  One  v.  The  Louittana  State  Bank.  9  La. 
Ann. ,  894 ;  The  Mayor  of  Baltimore  t.  The  Bal- 
ttmme  and  OhioBatiroad  Oampanjf.  6  Oill,  288. 

Statute*  of  Ohio,  in  pari  materia,  to  be  ex- 
•sained:  Act  "to  tax  bank,  Insunmce  and  bridge 
tympanies."  passed  March  12tb.  1681.  section 
let,  Swan's  Statutes.  916,  917.  Act  "For  levy- 
ing taxes  on  all  property  in  this  State  according 
426*j  to  its  true  'value,"  passed  March  2d, 
1846,  sec.  10th,  44  General  Laws,  90,  91.  Act 
"To  exempt  revohitlonary  soldiers  from  taxa- 
tion," passed  Februwy  8th.  1847.  45  General 
Laws,  51.  Act  "  To  exempt  from  taxation  a 
branch  of  the  New  York  Methodist  E[ri8copaI 
Church  Book  Concern  in  Cincinnati,  and  for 
other  punKwes,"  passed  February  17lh,  1884, 
82  Local  Laws,  91.  Act  "  To  incorporate  the 
The  Milan  and  Itichland  Plank  Road  Com 
pany,"  passed  January  81at,  1846,  sec.  9tb,  48 
Load  Laws,  01.  See,  also.  The  ConsUtation 
at  Ohio,  adopted  Joue  17th,  1861,  article  first 
and  section  second; article  twelfth  and  sections 
second  and  third;  article  thirteenth  and  section 
fourth.  Constitution  of  Ohio,  adopted  Novem- 
ber 29th,  1802,  article  eighth  and  sections  first, 
eighteenth,  nineteenth,  twenty-fourth,  twenty- 
seventh,  and  twenty-eighth.  As  to  the  effect  of 
these  provisions  in  construing  both  the  Act  of 
March  I4th,  1686,  and  the  Act  of  Febniair 
34th,  1845,  see  Ats  T.  I/xtdale,  I  Burrow,  447. 

5.  It  does  not  follow,  because  the  pipvision 
was  made  part  of  an  Act  to  incorporate  the 
State  Bank  of  Ohio  and  other  banking  com- 
panies, that  the  design  was  to  create  a  perma- 
nent measure  or  system  of  taxation.  (The 
Preble  County  Bank  v.  Rueaett,  2t  Oblo,  818; 
The  Bank  efOolumbiaT.  Okdy.  4  Wheat.,'286: 
Toungv.  The  Bank  of  Alaeandria,  4  Oranch, 
897;  Cyottfiwtiv.  The  Bank  <^  Mobile,!  Ba^., 
379;  TheBaMmoreymdSuem^nnaBaibroad 
Company  v.  ilTMMt.  10  How.,  888. 
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6.  All  grants  in  derogation  of  common  right 
(including  all  exemptions  from  the  payment  of 
taxes)  must  be  stnctly  construed.  {The  Pro- 
prietort  of  the  Charte$  ffieer  Bridge  t.  The  Pro- 
priaor$oftheWarren  Bridge,  11  Pet..  545,  546; 
The  Protidenee  Bank  v.  Biilingt.  4  Pet..  661; 
The  United  Statee  v.  Arredondo,  6  Pet.,  738: 
MHU  V.  St.  Clair  UoHnty,  8  How..  581;  Perrine 
V.  The  Cheaapeake  and  Delaieare  Canal  Com- 
pany. 9  How.,  185;  The  Cincinnati  CoUege  v. 
The  State,  19  Ohio,  110;  The  Hiehmond  Raikroad 
T.  The  Louua  BaOroad.  IS  How.,  81.) 

IV.  Tlie  right  of  taxation  is  a  pre-eminent 
and  inttispenMble  right,  and  cannot  be  so 
aliened  by  a  mere  statute  or  by  any  grant  (other 
than  a  treaty  or  compact  between  sovereigns) 
as  to  prevent  its  resumption,  by  the  Legislature, 
whenever  the  public  necessities  require.  And 
the  Legislature  is  the  Judge  of  public  necessity 
in  such  cases.  (The  Weat  Biver  Bridge  Company 

D^.  6  How.,  607;  MiUa  v.  St,  Clair  County, 
8  How..  684,  585;  Butler  v.  The  State  ofPenn- 
mlvania,  10  How.,  402;  The  People  v.  The 
Mayor  of  Brooklyn,  4  Const.,  428;  The  Provi- 
dence Bank  V.  BiUinge,  5  Pet.,  668;  Bremterv. 
Hough.  10  a.  H..  138;  Mack  y.  Jonea,  1  Foster, 
898;  BusaeU  v.  'the  •Mayor  ^  JTmo 
York,  2  Denio,  474:  Maleeerer  v.  Smnke,  1 
Dyer,  86.  b;  Coatee  v.  The  Mayor  of  Hew  York. 
7  Vow.,  685;  7'he  Briek  Preabyten'an  Church  v. 
The  City  of  New  York.  5  Cow..  688;  Vander- 
bilt  V.  Adam*,  7  Cow.,  861.  862.)  Cases  to  be 
examined:  The  State  of  New  Jertey  v.  Wilaon, 
7  Cranch.  164;  Armatrong  v.  2'he  Treaaurer  of 
Athena  Cb.,16  Pet.,  290;  FUtcher  v.  Peek,  6 
Cranch,  87;  The  New  York  and  North  Midland 
Railway  Co.  v.  The  Queen,  1  Ell.  &  B.,  868. 

Mr.  Chief  Jvatiee  Taney  i  In  ttUs  case  the 
judgment  of  the  Supreme  Court  of  the  State  of 
Oliio  is  affirmed.  But  the  majority  of  the  court 
who  give  this  judgment,  do  not  altogether 
agree  In  the  principles  upon  which  it  ought  to 
be  maintained.  I  proceed,  therefore,  to  state 
my  own  opinion,  in  wlUch  I  am  authorized  to 
say  my  brother  Qrier  entirely  concurs. 

In  1851  the  L^slature  of  Ohio  passed  an 
Act  "  to  tax  banks  and  bank  and  other  stoctu, 
the  same  as  other  property."  The  Act  makes 
it  theduty  of  ttie  president  and  cashier  of  every 
iMoking  institution  having  the  right  to  issue 
bills  or  notes  for  circuUtion,  annually,  to  Ihit 
and  return  to  the  assessor  in  the  township  or 
ward  where  the  l)ank  is  located,  the  amount  of 
capital  and  stock  at  its  true  value  in  money,  to- 
gether with  the  amount  of  surplus  and  con- 
tmgent  fund  t>elonging  to  such  institution, 
upon  which  the  same  nmount  of  tax  is  to  l>e 
levied  and  paid  as  upon  the  property  of  indi- 
viduals. And  by  the  third  section  of  this  Act 
the  Ohio  Life  Insurance  and  Trust  Company 
(the  plaintiff  in  error)  was  brought  within  Its 

f)rovisions,  and  subjected  to  the  payment  of  a 
ike  tax  in  all  the  several  counties  where  its 
capital  stock  was  loaned,  according  to  the 
amount  loaned  and  the  average  rate  oftaxation 
in  each. 

The  payment  of  this  tax  wasredsted  by  the 
plaintiff  In  error,  upon  the  ground  that  the  law 
imposing  It  Impaired  the  obligation  of  certain 
contracts  previously  made  between  the  State 
and  the  corporation. 

On  the  other  hand,  it  was  UuiBted  on  behalf 
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of  the  State  that  the  right  of  taxation  cannot 
be  BO  aliened  by  mere  statute  as  to  prerent  its 
resumption  by  the  Legislature  whenever  the 

f>ublic  necessities  require;  and  that  the  Le^is- 
ature  was  the  judge  of  the  public  necessity  in 
such  cases. 

And  further,  if  it  should  be  held  that  the 
LefislHtnre  of  Ohio  had  no  power  to  allene  its 
right  of  taxation,  vet  it  had  not  exercised  it  in 
this  instance;  and  when  the  tax  in  question 
was  levied,  there  was  no  previous  contract  be- 
tween the  State  and  the  Corporation  by  which 
the  State  had  relinquished  the  right,  to  impose  it. 

The  Company  having  refused  to  pay  the  tax 
428*]  upon  the  ground  *above  stated,  the  de- 
fendant in  error,  who  is  tlie  Treasurer  of 
Hamilton  County,  in  which  the  corporation  is 
located,  instituted  proceedings  to  enforce  its 
collection.  And  upon  final  hearing  of  the 
parties,  the  Supreme  Court  of  Ohio  decided  in 
favor  of  the  State,  abd  directed  the  tax  to  be 
paid,  together  with  the  penalty  which  the  law 
Inf  icted  for  its  detention.  It  is  to  revise  this 
decree  of -the  State  Court  that  the  present  writ 
of  error  is  brought. 

This  brief  statement  wIU  show  that  the  ques- 
tions which  arise  on  this  record  are  very  grave 
ones.  They  are  the  more  important,  tiecause, 
from  the  multitude  of  corporations  chartered 
in  the  different  States,  and  the  privileges  and 
exemptions  granted  to  them,  questions  of  a 
like  character  are  continually  arising,  and  ulti- 
mately brought  here  for  final  decision.  These 
controversies  between  a  state  and  its  own  cor- 
porations necessarily  embarrass  the  legislation 
of  the  state,  and  are  injurious  to  the  individuals 
who  have  an  interest  in  the  Company.  And 
as  the  principles  upon  which  this  case  is  de- 
cided, will,  for  the  most  part  equally  apply  to 
all  of  them,  it  is  proper  Uiat  they  shooid  be 
dearly  and  distinctly  stated.  I  proceed  to  ex- 
prest  my  own  opinion  on  the  subject. 

It  will  be  admitted  on  all  hands,  that  with 
the  exception  of  the  powers  surrendered  by  the 
Constitution  of  the  United  States,  the  people 
of  the  several  Stales  are  absolutely  and  uncon- 
ditionally sovereign  within  their  respective 
territories.  It  follows  that  they  may  impose 
what  taxes  they  think  proper  upon  persons  or 
things  within  their  dominion,  and  ma^  appor- 
tion them  according  to  their  discretion  and 
judgment.  They  may,  if  they  deem  it  ad- 
visable to  do  so,  exempt  certain  descriptions  of 
property  from  taxation,  and  lay  the  burden  of 
suppcnting  the  government  euewhere.  And 
they  may  do  this  in  the  ordinary  forms  of  leg- 
islation or  by  contract,  as  may  seem  best  to  the 
people  of  the  Slate.  There  is  nothing  in  the 
Constitution  of  the  United  States  to  forbid  it, 
nor  any  authority  f^ven  to  this  court  to  ques- 
tion the  right  of  a  state  to  bind  itself  by  such 
contracts,  whenever  it  may  think  proper  to 
make  them. 

There  are,  undoubtedly,  fixed  and  immutable 
principles  of  justice,  sound  policy  and  public 
duty,  which  no  state  can  disregard  without 
serious  injury  to  the  community,  and  to  the  in- 
dividual citizens  who  compose  it.  And  con- 
tracts are  sometimes  incautiously  made  by 
states  as  well  as  individuals;  and  franchises, 
immunities,  anil  exemptions  from  public  bur- 
dens improvldently  granted.  But  whether  such 
contracts  should  be  made  or  not,  is  MtduslTcdy 
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for  the  consideration  of  the  Slate.  It  is  Ibe 
exercise  of  an  undoubted  power  of  sorertisnty 
which  has  not  been  surrendered  by  the  adop- 
tion of  the  Constitution  of  the  *United  [*429 
Slatos,  and  over  which  this  court  has  no  con* 
trol.  For  it  caD  never  t>e  maintained  in  any 
tribunal  in  this  country,  that  the  people  of  a 
state,  in  the  exercise  of  the  powers  of  sov- 
ereignty, can  be  restrained  inthin  Barrower 
limits  than  those  fixed  by  the  Coostitatkm  of 
the  United  States,  upon  the  ground  that  they 
may  make  contracts  nilnons  or  Injuriona  to 
themselves.  Tbd  principle  that  they  are  the 
l}est  judges  of  what  is  for  their  own  interest,  is 
the  foundation  of  our  political  institutions. 

It  is  equallv  clear,  upon  the  same  [vinciple, 
that  the  people  of  a  state  may,  by  the  form  of 
government  they  adopt,  confer  on  their  public 
servants  and  representatives  all  the  pow- 
ers and  rights  of  sovereignty  which  they  them- 
selves possess;  or  may  restrict  them  within 
such  limits  as  may  be  deemed  best  9pd  safest 
for  the  public  interest.  They  may  confer  oo 
them  the  power  to  charter  banks  or  other  cchb- 
paniea,  and  to  exempt  the  proper^  vested  in 
them  from  taxation  by  the  State  tor  a  limited 
time  during  the  continuance  of  their  chmrtert, 
or  accept  a  specified  amount  less  than  its  fair 
share  of  the  public  burdens.  This  power  may  be 
indiscreetly  and  injudiciously  exercised.  Banks 
and  other  companies  may  be  exempted.  1^ 
contract,  from  their  equal  share  of  the  taxes, 
under  the  belief  that  me  corporation  will  prove 
to  be  a  public  benefit.  Experience  may  prove 
that  it  is  a  public  injury.  Yet,  if  the  contract 
was  witiiin  the  scope  of  the  authoriQ'  c<hi- 
ferred  by  the  constitution  of  the  State,  it  is  like 
t&ny  other  contract  made  by  competent  aothor- 
ity,  binding  upon  the  parties.  Nor  can  the 
people  or  their  representatives,  by  any  act  of 
thens  afterwards.  Impair  Its  obligaticm.  Whea 
the  contract  la  made,  the  Constitution  of  the 
United  States  acta  upon  it,  and  declares  that  it 
shall  not  be  impaired,  and  makes  it  the  duty  of 
this  court  to  carry  it  into  execution.  That 
duty  must  be  performed. 

This  doctrine  was  recognized  in  the  case  of 
BUUnga  v.  The  Providence  Bank,  and  ^ain  in 
the  case  of  The  Charlee  River  Bridge  Companji. 
In  both  of  these  cases  the  court,  in  the  clearest 
terms,  recognized  the  power  of  a  state  Legis- 
lature to  bind  the  State  by  contract;  and  the 
cases  were  decided  against  the  corponuioos, 
because,  according  to  the  rule  of  construdimi 
in  such  cases,  the  privilege  or  exemption 
claimed  bad  not  been  granted.  But  the  power 
to  make  the  contract  was  not  question^.  And 
I  am  not  aware  of  ahy  dednon  in  this  court 
calling  into  question  any  of  the  prindples 
maintained  in  either  of  these  two  leaaine  cases. 
On  the  ccHitrary.  thcv  have  since,  in  the  case 
of  Gordon  v.  Appeni  Tax  Court,  3  How.,  118, 
been  ^irectiy  re-aiHrmcd.  - 

The  question  in  that  case  was  precisely  tb« 
same  with  the  present  one;  that  is  in  say— 
whether  the  State  had  relinquished  *its  [*430 
right  of  taxation  to  a  certain  extent,  in  iu 
charter  to  a  bank?  The  court  held  that  it  had, 
and  reversed  the  judgment  of  the  State  Court, 
wbich  had  decided  to  the  contrary.  And  this 
opinion  appears  to  have  been  unanimous,  for 
no  dissent  is  entered. 

Ag)dn.  in  tiw  case  of  Zfte  AfcAmoad  Sait- 
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Toad  Company  v.  Thi  Louisa  Railroad  Com- 
pany. 13  How.,  71,  the  questiou  was,  whether 
the  State  bad  not,  by  its  charter  to  the  former, 
coDlracled  not  to  authorize  a  road  like  the  lat- 
ter, which  would  tend  to  dlminfsb  the  namber 
of  passengers  traveling  upon  the  former  between 
Richmond  and  Washington.  The  case  there- 
fore in  principle  was  the  same  with  that  of  The 
CkarleB  River  Bridge  v.  The  Warren  Bridge; 
and  it  was  decided  on  the  same  ground:  tliat  is 
that  the  contract,  according  to  the  rule  of  con- 
struction laid  down  in  Th«  Charles  lUver Bridge 
case,  did  not  extend  to  such  i  road  as  was  au- 
thorized by  the  charter  to  the  Louisa  Railroad 
Company.  But  the  opinion  of  the  majority  of 
the  court  is  founded  expressly  upon  the  assump- 
tion that  the  Legislature  might  bind  the  State 
by  such  a  contract;  and  the  three  judges  who 
dissented  were  of  opinicHi  not  only  that  the 
Legislature  might  Und  it,  but  that  it  had  bound 
it;  and  that  the  charter  to  the  Louisa  R^lroad 
Company  violated  the  contract  and  impaired  its 
obligation.  They  adopted  a  rule  of  construc- 
tion more  favorable  to  the  corporation  than  the 
one  sanctioned  in  The  Chart«$  River  Bridge  v. 
The  Warren  Bridge. 

It  seemed  proper  on  this  occasion  to  remark 
more  particularlr  upon  this  case,  and  the  case 
of  Gordon  v.  Tm  Appeal  Toot  0»urt.  because 
the  last-mentioned  case  was  a  restriction  upon 
the  taxing  power  of  the  State;  and  the  other  a 
restriction  upon  its  power  to  authorize  useful 
internal  improvements — the  two  together  illus- 
trating and  conSrming  the  principles  upon 
which  T/te  Providence  Bank  y.  BtUingt,  and 
The  Charles  Biver  Bridge  case,  were  dedded. 

There  are  other  cases  upon  the  same  subject, 
but  it  is  not  necessary  to  extend  this  opinion  by 
referring  to  them.  It  is  sufficient  to  say,  that 
they  will  all  l>e  found  to  maintain  the  same 
principles  with  the  casos  above  mentioned,  and 
that  there  is  no  one  case  in  which  tliis  court  has 
sanctioned  a  contrary  doctrine. 

I  have  dwelt  upon  this  point  more  at  length, 
because,  wnile  I  concur  in  affirming  the  judg- 
mrait  of  the  Supreme  Court  of  tbe  State  ot 
Ohio,  I  desire  that  the  grounds  upon  which  I 
eive  that  opinion  should  not  be  misunderstood; 
for  I  dissent  most  decidedly,  as  will  appear  by 
this  opinion,  from  many  of  the  doctnnes  con- 
tained in  the  opinions  of  some  of  my  brethren, 
who  concur  with  me  in  a^rming  this  judg- 
ment. I  speak  of  the  opinions  they  have  ex- 
pressed in  the  case  of  The  Piqwt  Bank,  as  well 
as  in  this. 

43 1*]  *The  powers  of  sovereienty  confided 
to  the  legislative  body  of  a  state  are  undoubt- 
edly a  trust  committed  to  them,  to  be  executed 
to  tbe  best  of  their  judgment  for  the  public 

Sood;  and  noone  Legislature  can,  by  Its  own  act, 
isarm  their  successors  of  any  of  the  powers  or 
T^hts  of  sovereignty  cooflded  by  the  people  to 
the  le^slative  Ixuy,  unless  they  are  authorized 
to  do  so  by  the  constitution  under  which  they 
are  elected.  They  cannot,  therefore,  by  con- 
tract, deprive  a  future  Legislature  of  the  power 
of  imposing  any  tax  it  may  deem  necessary  for 
the  public  service — or  of  exercising  any  other 
act  of  sovereignty  confided  to  tbe  legislative 
body,  unless  the  power  to  make  such  a  contract 
is  conferred  upon  them  by  the  constitution  of 
the  Stale.  And  in  every  controversy  on  this 
subject,  the  question  must  depend  on  the  oon- 
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stitution  of  the  State,  and  ttie  extent  of  the 
power  thereby  conferred  on  the  legislative  lK>dy. 

This  brings  me  to  the  question  more  immedi- 
ately before  the  court:  did  the  constitution  of 
Ohio  authorize  hs  Len^lature,  by  contract,  to 
exempt  this  Comoany  from  its  equal  share  of 
the  public  burdens  during  the  continuance  of 
its  charter.  The  Supreme  Court  of  Ohio,  in 
the  case  before  us,  has  decided  that  it  did  not. 
But  ^is  charter  was  granted  while  tbe  consti- 
tution of  1803  was  in  force;  and  it  is  evident 
that  this  decision  Isinconflict  with  the  uniform 
construction  of  that  constitution  during  the 
whole  period  of  its  existence.  It  appears,  from 
the  Acts  of  the  Legislature,  that  the  power  was 
repeatedly  exercised  while  that  constitution  was 
in  force,  and  acquiesced  in  by  the  people  of  the 
State.  It  was  directly  and  distinctly  sanc- 
tioned by  tbe  Supreme  Court  of  the  State  in  the 
case  of  Via  State  v.  7U  GommereitU  Bank  ef 
dneinnati,  7  Ohto.  135. 

And  when  the  constitution  of  a  state,  for 
nearly  half  a  century,  has  received  one  uniform 
and  unquestioned  construction  by  all  the  de- 
partments of  the  government,  legislative,  execu- 
tive, and  judicial,  I  think  it  must  be  regarded 
as  Uie  true  one.  It  is  true  that  this  court 
always  follows  the  decision  of  the  state  courts 
in  the  constmction  of  tbeir  own  constitution 
and  laws.  But  where  those  decidons  are  in 
conflict,  this  court  must  determine  between 
them.  And  certainlv  a  construction  acted  on 
as  undisputed  for  nearly  fifty  years  by  every 
department  of  the  government,  and  supported 
by  judicial  decision,  ought  to  be  redded  as 
HumcieDt  to  gjve  to  the  iostrument  a  fixed  and 
definite  meaning.  Contracts  with  the  State 
aothcNTities  were  made  under  it.  And  upon  a 
question  as  to  the  valid  ty  of  such  a  contract, 
the  court,  u[)on  the  soundest  principles  of  jus- 
tice, is  bound  to  adopt  the  construction  it  re- 
ceived from  the  State  authorities  at  the  time  the 
contract  was  made. 

It  was  upon  this  ground  tbat  the  court  sus- 
tained coDtractB  *made  In  good  faith  [*4S2 
In  the  State  of  Hlsdssippi.  under  an  existing 
constmction  of  its  constitution,  although  a  sub- 
sequent and  contrary  construction  given  by  the 
courts  of  the  State,  would  have  made  such 
contracts  illegal  and  void.  The  point  arose  in 
the  case  of  Botean  et  at.  v.  Eunnelt,  5  How., 
184.  Ami  tbe  court  Uien  sidd.  that  it  would 
always  feel  itself  bound  to  respect  the  de- 
cisions of  the  state  courts,  and  from  time  to 
time  as  they  were  made,  irould  regard  them  as 
conclusive  in  all  cases  upon  the  construction  of 
their  own  constitution  and  laws;  but  ttut  it 
ought  not  to  give  them  a  retroactive  effect,  and 
allow  them  to  render  invalid  contracts  entered 
into  vith  citizens  of  other  states,  which  in  the 
judgment  of  this  court  were  lawful  at  the  time 
they  were  made.  It  is  true,  the  langua^  of 
the  court  is  confined  to  contracts  with  citizens 
of  other  stales,  t)ecause  It  was  a  case  of  that  de- 
scription wliich  was  then  before  it.  But  tbe 
principle  applies  with  equal  force  to  all  con- 
tracts which  come  within  its  jurisdiction. 

Indeed,  the  duty  imposed  upon  this  court  to 
enforce  contracts  honestly  and  legally  made, 
would  he  vain  and  nugatory,  if  we  were  bound 
to  follow  those  changes  in  judicial  deci&ioos 
which  the  l^>se  of  time,  and  the  change  in  ju- 
dicial officers,  will  often  produce.   The  writ  of 
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error  to  a  state  court  would  be  no  protection  to 
a  coatTBct,  if  we  were  bound  to  follow  the 
judnneot  which  the  state  court  had  given,  and 
which  the  wilt  of  error  brings  up  for  revision 
bete.  And  the  sound  and  true  rule  ia,  that  if 
the  contract,  when  made,  was  valid  by  the  laws 
of  the  state,  as  then  expounded  by  all  the  de- 
partments of  its  governments,  and  administered 
in  its  courts  of  Juetice,  its  validity  and  obliga- 
tion cannot  be  Impaired  any  subsequent  act 
of  the  Legislature  of  the  state,  or  decision  of  its 
courts,  altering  the  constnietloD  of  the  law. 

It  remains  to  inquire  whether  the  Act  of  1851 
impured  the  obligation  of  any  existing  con- 
tract or  contracts  with  the  platntifiFin  error. ' 

Before,  however,  I  speak  more  ptulicularly 
of  tbe  Acts  of  the  Legislature  of  Ohio,  which 
the  Company  rely  on  as  contracts,  it  is  proper 
to  state  the  principles  upon  which  acts  of  that 
description  are  always  expounded  by  this  court. 

It  has  been  contended,  on  behalf  of  the  de- 
fendant in  error  (the  Treasurer  of  tbe  State),  that 
the  construction  given  to  these  Acts  of  Assem- 
bly by  the  slate  courts  ought  to  be  regarded  aa 
conclusive.  It  is  said  that  they  are  laws  of  the 
Slate,  and  that  this  court  always  follows  the 
oonatnictioD  given  b7  tbe  state  couna  to  their 
own  constitution  and  laws. 

But  this  rule  of  interpretation  is  conBncd  to 
ordinary  acta  of  legislation,  and  does  not  ex- 
433*J  tend  to  the  contracts  of  the  State,  *al- 
though  they  should  be  madein  the  form  of  a  law. 
For  It  would  be  impossible  for  this  court  to  ex- 
ercise any  appellate  power  in  a  case  of  this  kind, 
unless  it  was  at  liberty  to  interpret  for  itself  the 
iDstrumeni  relied  on  aa  tbe  contract  between  the 
parties.  It  must  necessarily  decide  whether  the 
words  used  are  words  of  contrsct,  and  what  is 
their  true  meaning,  before  It  can  determine 
whether  the  obligation  the  instrument  created 
has  or  has  not  been  impaired  by  the  law  com- 
plained of.  And  informing  its  judgment  upon 
this  subject,  il  can  make  no  difference  wheUier 
the  Instrument  cUdmed  to  be  a  contract  is  in  the 
form  of  a  law  passed  by  the  Legislature,  or  of 
a  covenant  or  agreement  by  one  of  its  agents 
acting  under  the  authority  of  the  State. 

It  is  very  true,  that  if  there  was  any  contro- 
versy about  tbe  construction  and  meaning  of 
the  Act  of  1851,  this  court  would  adopt  the  con- 
struction given  by  tbe  State  Court.  And  if  that 
construclion  did  not  impair  the  obligation  of  the 
coDtract  as  interpreted  this  court,  there 
would  be  no  ground  for  interfering  with  the 

Judgment.  For  then'the  contract,  as  expounded 
lere,  would  not  be  impaired  by  tbe  state  law. 
But  if  we  were  bound  to  follow  not  only  the  in- 
terpretation given  to  the  law,  but  also  to  the  io- 
Btrument  claimed  to  be  a  contract,  and  alloged 
to  be  violated,  there  would  be  nothing  left  tor 
the  judgment  and  decision  of  this  court.  There 
would  be  nothing  open  which  a  writ  of  error  or 
appeal  could  bring  here  for  consideration  and 
judgment;  and  the  duty  imposed  upon  thiscourt 
Mo&r  this  clause  of  the  Constitution  would,  in 
effect,  be  abandoned. 

I  proceed,  therefore,  to  examine  whether 
there  any  contract  in  the  Acta  of  the  L^sla- 
ture  reiled  on  by  the  plaintiff  in  error,  which 
deprives  the  State  of  the  power  of  levying  upon 
the  stock  and  property  of  tbe  company  its  equal 
share  of  the  taxes  deemed  necessary  for  the  sup- 
port  of  the  gonrommt. 
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The  Company  was  chartered  1^  the  Ij^risla- 
ture  of  Ohio  on  the  ISth  of  February,  IKM. 

The  purpoeee  for  which  it  was  incorp«mted. 
and  the  character  of  the  business  it  was  aotfaor- 
ized  to  transact,  are  defined  in  the  3d  eoctioQ. 
It  confers  upon  the  Company  the  power — 1. 
To  make  insurance  on  lives.  3.  To  grant  and 
purchase  annuities.  8.  To  make  any  other  coo 
tracts  involving  the  interest  or  use  of  money 
and  the  duration  of  life.  4.  To  receive  money 
in  trust,  and  to  accumulate  the  same  at  such 
rale  of  interest  as  may  be  obtained  or  agreed  on, 
or  to  allow  such  interest  thereon  as  mAy  be 
agreed  on.  5,  To  accept  and  execute  all  such 
trusts  of  every  description  as  may  be  committed 
to  them  by  any  person  or  persons  whataoever, 
or  may  be  transferred  to  them  by  order  of  any 
court  of  record  whatever.  6.  To  receive  and 
hold  lands  under  *granta  with  genera]  [*434 
or  qiedal  covenants,  so  far  aa  may  be  aeoesaa- 
ry  for  the  transaction  of  their  business,  or  where 
the  same  may  be  taken  in  payment  of  their 
debts,  or  purchased  upon  sales  made  nnd«-  any 
law  of  the  State,  so  far  as  tbe  same  may  be  nec- 
essary to  protect  the  rights  of  said  Company, 
and  the  same  again  to  sell,  convey  and  dia- 
poae  of.  7.  Tobuy  and  sell  diaftsuid  billa  of 
exchange. 

In  addition  to  these  powers,  it  was  author- 
ized by  the  23d  section  of  the  charter  to  issue 
bills  or  notes  until  the  year  1848 — subject  lo 
certain  rettrlctions  and  limitati(»u  therein  gptc- 

i&ed. 

And  the  35th  section  provides  that  no  hig^ 
taxes  shall  be  levied  on  the  capital  stock  or  div- 
idends of  tbe  Company,  tban  are  or  ma^  be  lev- 
ied on  the  capital  stock  or  dividends  of  incorpo- 
rated banking  institutions  in  the  State. 

The  last  section  of  the  charter  reserved  tbe 
rigbt  to  the  State  to  repeal,  amend  or  alt«  it 
after  tbe  year  1870. 

These  are  the  only  provisions  material  to  tbe 
question  before  us. 

At  the  time  this  charter  waa  granted  tbe  Ad 
of  Maroh  81.  1881,  was  in  force,  which  im- 
posed a  tax  of  five  per  cent,  on  tbe  dividends 
declared  by  any  bank,  insurance  or  bridge  coia- 
panies. 

Subsequently,  on  the  Uth  of  March,  18M, 
after  this  Company  was  incorporated,  another 
law  was  passed  to  prohibit  the  circulation  at 
small  bills;  and  by  this  law  a  tax  of  twenty 
per  cent,  was  imposed  upon  dividends,  with  a 
proviso,  "That  should  any  bank,  prior  to  tbe 
4th  of  July  next  following,  with  the  conaeDt  ol 
its  stockholders,  by  an  instrument  of  writiag 
under  its  corporate  seal,  addressed  to  the  au 
ditor  of  the  Slate,  surrender  the  rigbt  conlencd 
by  its  charter  to  issue  or  circulate  notes  or  bilb 
of  a  less  denomination  tban  $8.  after  the  4th  of 
July,  1880;  and  any  notes  or  bills  of  a  leas  de- 
nomination than  $5  after  the  4tb  of  July.  1837; 
then  the  Auditor  of  the  State  should  be  author- 
ized to  draw  on  such  banks  only  for  the  amount 
of  five  per  cent,  upon  its  dividends  declared  after 
the  surrender. 

As  the  plaintiff  in  error  bad  the  usual  bank- 
ing power  of  issuing  notes  and  bills  for  ctrai- 
lanon  until  1843,  itjustlyconsidered  itself  with- 
in the  provisions  of  this  law,  and  filed  the  sur- 
render required;  and  ever  since,  until  IKSI,  has 
paid  the  tax  of  five  per  cent.,  and  no  mbrr. 
upon  the  dividends  it  dechued.    The  Act  of 
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1836  was  repealed  io  18SS,  and  permission 
again  eiren  to  the  banks  to  issue  small  notes 
and  biUs ;  but  it  does  not  appear  that  the  Life  lo: 
sniEDoe  and  Trust  Company  ever  availed  itself 
of  the  privily.  Afterwards,  in  1840,  aoolher 
law  was  passed  incorporating  the  State  Bank  of 
43S*J  Ohio,  and  such  baokiDg  companies  *as 
might  afterwurds  organize  themselves  under 
and  acconling  to  the  provisions  of  that  Act. 
And  the  dOth  section  of  this  law  provided  that 
each  banking  company  oreaoized  under  that 
Act  should  pay,  semi-annuwly,  six  per  cent,  on 
its  proftts,  wtucfa  should  be  in  lieu  of  all  taxes 
to  which  such  companies,  or  the  stockholders 
thereof,  on  account  of  stocks  owned  therein, 
would  otherwise  be  subject. 

Upon  these  Acts  of  Assembly  the  plaintiff  in 
error  defends  itself  against  the  tax  imposed  by 
the  Act  of  18S1,  upon  two  grounds: 

1.  That  bv  the  Act  of  1836  the  State  ^reed 
to  relinquish  the  right  to  impose  a  higher  tax 
than  five  per  cent,  upon  the  dividends  declared 
by  the  corporation,  during  the  contioiiance  of 
its  charter,  upon  the  surrender  of  its  right  to 
issue  small  bills  or  notes. 

2.  That  if  this  proposition  is  decided  against 
It,  yet.  as  the  Act  of  1845  established  a  general 
banking  system,  by  which  the  State  a^eed  to 
receive  from  each  bank  organized  under  it,  six 
per  cent,  upon  its  profits,  in  lieu  of  all  taxes  to 
which  it  would  otherwise  be  subject,  the  State 
could  not  impose  a  higher  tax  upon  this  Com- 
pany under  the  contract  contained  in  the  35Lb 
section  of  its  charter  hereinbefore  menliooed. 

The  rule  of  construction.  In  casesof  this  kind, 
baa  been  well  settled  by  this  court.  The  grant 
of  privileges  and  exemptions  to  a  corporation 
are  strictly  construed  against  the  corporation, 
and  in  favor  of  the  public.  Nothing  passes 
but  what  is  granted  in  clearand  explicit  terms. 
And  neither  the  right  of  taxation  nor  any  other 
power  of  sovereignty  which  the  community 
have  an  interest  in-  preserving,  nndiminidted, 
will  be  held  by  the  court  to  be  surrendered, 
unless  the  inlenUon  to  surrender  Is  manifested 
by  words  too  plain  to  In  mistaken.  This  is  the 
rule  laid  down  in  the  case  of  BUlingt  v.  Tlu 
Prtmdenee  Bank,  and  re  affirmed  in  the  case  of 
The  Charter  River  Bridge  Company, 

Nor  does  the  rule  rest  merely  on  the  author- 
ity of  adjudged  cases.  It  is  founded  in  prin- 
ciples of  justice,  and  necessary  for  the  safety 
and  well  being  of  evenr  Slate  in  the  Union. 
For  it  is  a  matter  of  public  history,  which  this 
court  cannot  refuse  to  notice,  that  almost  every 
bill  for  the  incorporation  of  tanking  companies, 
insurance  and  trust  companies,  railroad  com- 
panies, or  other  corporations,  is  drawn  origin- 
ally by  the  parUes  who  are  personalty  interested 
in  obtaining  the  charter;  and  that  they  are  often 
passed  by  the  Le^ature  in  the  last  days  of  its 
iieesiOD.  when^  from  the  nature  of  our  political 
ioslituilons.  the  business  U  unavoidably  trans- 
acted in  a  hurried  manner,  and  it  is  impossible 
that  every  member  can  deliberately  examine 
every  provision  in  every  bill  upon  which  he  is 
called  on  to  act. 

*0n  the  other  hand,  those  who  uxept 
the  charter  have  abundant  time  to  examine  and 
consider  its  provisions,  before  they  invest  their 
money.  And  if  they  mean  to  ctium  under  it 
any  peculiar  privileges,  or  any  exemption  from 
the  burden  of  taxauon,  it  is  their  duty  to  see 
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that  the  rifi^t  or  exemption  they  intend  to  claim 
is  granted  in  clear  and  unambiguous  language. 
The  authority  which  this  court  Is  bound  ander 
the  ConstiluUon  of  the  United  States  to  exer- 
cise, in  casesof  this  kind,  is  one  of  its  most  del- 
icate and  important  duties.  And  if  individu- 
als choose  to  accept  a  charter  in  which  the 
words  used  are  susceptible  of  different  mean- 
ings— or  might  have  been  considered  by  the 
representatives  of  the  State  as  words  of  legisla- 
tion only,  wid  subject  to  future  revision  and  re- 
peal, and  not  as  words  of  conUnct— the  parties 
who  accept  it  have  no  just  t^ht  to  call  upon 
this  court  to  exercise  Its  high  power  over  a 
state  upon  doubtful  or  ambiguous  words,  nor 
upon  any  supposed  equitable  construction,  or 
inferences  made  from  other  provisions  in  the 
Act  of  Incorporation.  If  there  are  equitable 
considerations  in  their  favor,  the  application 
should  be  made  to  the  State  and  not  to  thto 
court.  If  they  come  here  to  claim  an  exemp- 
tion from  their  equal  share  of  the  public  bur- 
dens, or  any  peculiar  exemption  or  privilege 
they  must  ^ow  their  title  to  It — and  that  title 
must  be  shown  by  pUdn  and  unequivocal 
langu^e. 

Applying  this  rule  of  construcUon  to  the  laws 
hereinliefore  referred  to,  it  is  evident  that  the 
flnt  ground  of  defense  cannot  be  maintained. 

When  the  Act  of  1886  was  passed,  the  State 
had  an  undoubted  right,  if  it  deemed  proper, 
to  impose  the  tax  of  twenty  per  cent,  upon  the 
incorporated  companies  therein  mentioned,  and 
to  include  l^e  Life  Insurance  and  Trust  Com- 
pany among  them.  Indeed,  the  right  of  the 
State  in  this  respect  is  not  disputed,  and  the  ar- 
gument on  behalf  of  the  plaintiff  in  error  npon 
this  point  necessarily  admits  it.  And  we  see 
nothing  in  the  proviso  which  can  fairly  be  con- 
strued as  a  contract  on  the  part  of  the  State 
that  it  would  not  afterwards  change  the  policy 
which  that  law  was  intended  to  cany  into  op- 
eration; nor  anything  like  a  pledge  that  the 
State  would  not  thereafter  impme  a  tax  of  more 
than  five  per  cent,  upon  the  dividends  of  such 
banks  as  complied  with  the  specified  condition. 
The  law  is  not  a  proposition  addressed  to  the 
banks,  but  an  ordinary  act  of  legislation  ad- 
dressed to  its  own  officer,  and  prescribing  his 
duty  in  levying  and  collecting  taxes  from  the 
corporations  it  mentions.  It  was  the  policy  of 
the  State,  at  that  time,  to  infuse  more  gold  and 
silver  in  the  circulating  currency,  and  to  put  an 
end  to  the  circulation  of  small  notes.  -  The  Act 
of  1886  was  manifestly  intended  to  accomplish 
that  object.  And  the  tax  is  accordingly  so  reg- 
ulated as  to  make  *it  the  inter^t  of  the J[*437 
banks  to  abstain  from  issuing  them  But  the 
insolvency  of  the  Bank  of  the  United  States, 
and  many  of  the  state  banks,  and  the  general 
stoppage  of  specie  payments,  which  happened 
soon  sSterwards,  mane  it  impossible  to  carry 
out  the  policy  which  the  State  deemed  best  for 
the  public  interests.  The  prohibition  to  issue 
smalt  notes  was  therefore  repealed  in  1888,  and 
the  privilege  of  issuing  them  again  restored  to 
the  banks.  Now,  without  resorting  to  the  es- 
tablished rule  of  construcUon,  above  stated,  no 
ftur  interpretation  of  the  words  of  these  laws 
can  make  them  other  than  ordinary  acts  of  leg- 
islation, which  the  State  might  modify  or 
change  according  lo  the  necessities  of  the  pub- 
lic service.   It  would  be  atnUnin^  the  wordu 
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beyond  tbelr  just  import  and  nieanlnff  to  con- 
strue the  reduced  taxes  levied,  while  the  banks 
were  prohibited  from  issuing  small  notes,  as  a 
perpetual  contract  not  to  levy  more,  although 
the  privilege  for  which  the  reduction  was  in- 
tended, as  an  etjuitablo  compensation,  should 
be  reatored.  If  it  could  be  regarded  as  a  con- 
tract, it  evidently  meant  nothing  more  than 
that  the  tax  should  not  be  raiaed  while  the 
banks  were  prohibited  from  issuing  small  notes. 

But  the  subject  matter  of  these  laws  shows 
that  no  contract  could  have  been  intended. 
Every  contract  of  this  kind  presupposes  that 
some  consideration  is  given,  or  supposed  to  be 
given,  by  the  corporation — that  the  communi- 
ty is  (o  receive  from  it  some  public  benc6t. 
which  it  could  not  obtain  without  the  aid  of 
the  Company.  But  in  this  instance  the  consent 
or  CO  operation  of  this  Company  was  not  neces- 
sary to  enable  the  State  to  carry  out  the  policy 
indicated  by  the  Act  of  1836.  It  had  indeed  at 
that  time  the  power  to  issue  notes  and  bills  for 
circulation.  But  the  grant  of  this  right  to  tiie 
corporation,  in  general  temu,  was  not  a  surren- 
der of  the  right  of  the  State  to  prescribe  by  law. 
the  lowest  denomination  for  which  DOt«or  bills 
should  be  allowed  to  circulate.  No  such  sur- 
render is  expressed,  and  none  such,  therefore, 
can  he  implied  or  presumed.  For  it  is  not  only 
the  right,  but  the  duty  of  the  State  to  secure  to 
its  citizens,  as  far  as  it  is  able,  a  safe  and  sound 
cnrrency,  and  to  prevent  the  circiUatioD  of 
small  notes  when  they  become  depredated,  and 
are  a  public  evil.  And  the  community  have  as 
deep  an  interest  in  preserving  this  right  undi- 
minished, as  they  have  in  the  taxing  power. 
And  like  the  taxing  power,  it  will  not  be  con- 
strued to  be  relinquished,  unless  the  intention 
to  do  so  is  clearly  expressed.  The  general 
power  to  issue  ootM  and  bills,  without  any  ex- 
press grant  as  to  small  notes,  is  subordinate  to 
the  power  of  tbe  State  to  regulate  the  amount 
for  which  they  may  be  issu^.  . 

Moreover,  the  power  of  the  Life  Insurance 
and  Trust  Company  to  issue  notes  or  bills,  of 
438*]  any  description,  terminated  by  the  *ex- 
press  provuioQ  in  its  charter  in  1848.  And  if 
the  acceptance  of  the  condiUon  contained  in  the 
proviso  in  the  Act  of  1886  made  that  law  aetm- 
tract  on  the  part  of  the  State,  the  reduced  tax 
was  the  coDfiideratioQ  for  the  surrender  of  tho 
privilege.  It  surrendered  the  privilege  until 
ItAS.  It  had  noihing  to  surrender  after  that 
time.  And  of  course  there  was  nothing  for 
which  the  State  was  to  give  an  equivalent,  or 
for  which  the  Company  had  even  an  equitable 
clum  to  require  compensation.  It  would  t>e  a 
most  uoreasonable  construction  of  such  an 
agreement  to  say,  that  in  consideration  tliat  the 
(^mpany  would  abstain  from  embarrasing  the 
community  with  a  small  note  circulation  for 
seven  years,  the  State  contracted  not  ooly  to 
exempt  it  from  its  equal  share  of  taxation  dur- 
ing the  time  it  abatuned,  but  also  for  twenty- 
seveh  years  afterwards,  during  which  period 
the  Corporation  would  be  exercising  every  priv- 
ilege originally  conferred  on  it  by  its  charter, 
and  giving  no  equivalent  for  the  exemption. 
Before  su<3i  a  conclusion  can  be  arrived  at,  the 
rule  hereinbefore  stated  must  t>e  reversed,  and 
every  intendment  made  in  favor  of  (he  exclu- 
sive privileges  of  the  Cotporation.  and  against 
the  community ;  and  that  intendment,  too,  must 
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be  pushed  t)eyond  the  fair  and  juft  construc- 
tion of  the  language  used,  or  the  subject  matter 
4nd  obj^t  of  the  agreement. 

In  every  view  of  the  subject,  therefore,  the 
defense  taken  under  the  Act  of  1886  cannot  be 
maintained. 

The  second  proposition  of  the  plwntiff  in  er 
TOT  is  equally  untenable. 

The  contract  with  this  Company  in  relalioo 
to  taxation  is  contained  in  the  25th  section  of 
the  charter  hereinbefore  set  forth.  Itn  obvious 
meaning  is,  that  the  tax  upon  this  Companv 
should  Be  regulated  by  the  taxes  which  ;tlie  pol 
icy  or  the  wants  of  the  State  might  induce  it  to 
impose  by  its  general  laws  upon  banking  insti- 
tutions. And  in  the  l^^atim  of  Ohio,  the 
words  "  banking  institutions"  or  "  banke"  ap- 
pear always  to  be  confined  to  corporal  ioni*  which 
were  authorized  to  issue  bills  or  notes  for  cir- 
culation as  currency.  This  Company,  there 
fore,  was  to  be  subject  to  the  taxes  then  levied, 
or  wbich  its  policy  or  necessities  might  after- 
warda  induce  it  to  levy,  on  Innklng  institutions. 
The  lax  is  not  to  be  regulated  by  any  special 
contract  that  the  State  had  made,  or  might  aft- 
erwards make,  with  a  pariicular  bank  or  hanks. 
Nor  is  there  any  pledge  on  the  part  of  the  State 
that  it  will  not  afterwards  enter  iuto  such  con- 
tracts, and  reserve  in  them  a  higher  or  lower 
rate  of  interest  than  that  prescribed  by  its  gen- 
eral laws.  There  Is  no  provision  in  relation  to 
such  contracts  cmtainea  in  ita  charter.  Its 
taxes  are  to  be  raised  or  lessened  as  the  Legisla- 
ture may  from  time  to  time  prescribe  in  cases 
of  banks  where  no  special  contract  intervenes 
*to  forbid  it.  This,  in  my  opinion,  is  r*439 
the  true  interpretation  of  the  words  used. 

At  the  time  the  charter  was  granted,  the  Act 
of  March  12, 1881,  was  in  force,  which  imposed 
a  tax  of  five  per  cent,  on  the  dividends  of  bank*, 
insurance  and  bridge  companies.  Ofcourse.  the 
plaintiffs  \n  error  weresubject  to  that  lax.  and  no 
more,  while  the  law  of  18tft- continued  in  force; 
and  it  was  not  affected  by  any  special  am- 
tracts  which  the  State  had  preriouply  made. 
And  it  would  have  been  liable  to  the  tax  of 
twenty  per  cent,  imposed  by  the  eenend  Act  of 
1886,  if  it  had  not  complied  witb~'the  cmulitloa 
in  the  proviao.  But  haviag  complied,  it  re- 
mained, like  other  banking  insUiuiions  which 
had  no  special  cratract,  subject  to  the  tax  <rf 
five  per  cent. 

Then  came  the  Act  of  1845.  whiofa  incorpo- 
rated the  Slate  Bank,  and  authorized  iodivid- 
uala  to  form  bankhig  companies  in  the  manner 
and  upon  the  terms  therein  specified.  The  40th 
section  provided  that  the  banking  companies 
organized  under  it  should  each  pay,  eemi  as- 
aually,  six  per  cent,  on  its  profits,  which  sum 
should  be  In  lieu  of  all  taxes  to  which  the  Com- 
pany or  stockholders  would  otherwise  be  sub- 
ject. It  will  be  observed  that  this  provisioa 
does  not  extend  to  all  the  banks  in  the  Stale, 
but  is.  In  express  terms,  confined  to  tboae 
which  abonld  be  oi^nlzed  under  that  Ati  of 
Assembly;  that  Is  to  say,  to  such  banks  only  as 
should  be  organized  in  the  manner  authorized 
by  that  law,  and  become  liable  to  all  the  re- 
strictions, provisions,  and  duties  prescribed  ia 
it. 

Tiie  court  has  already  decided  at  the  present 
term  that  the  State  has,  by  tltis  section,  relin- 
quished the  right  to  impose  a  higher  tax  than 
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the  one  therein  mentioned,  upon  any  bank  organ- 
ized under  that  law.  Bat  that  decision  does 
not  atfectttds  case.  For  this  Company  was  not 
organized  under  the  Act  of  l)j45.*and  isnot, 
therefore,  embraced  by  tlie  60th  section.  It  re- 
mained under  the  regulation  of  the  ^neral  law, 
and  was  still  subject  to  a  tax  of  six  per  cent, 
on  its  dividends,  and  nothing  more.  It  was 
not  liable  to  the  increased  tax  of  five  per  cent, 
upon  profits  levied  upon  those  banks.  For 
that  tax  was  the  result  of  a  spedat  agreement, 
aod  not  of  the  repeal  of  former  laws.  And  so 
it  appears  to  have  been  understood  and  con- 
struM  by  the  parties  interested.  The  plaintiff 
in  error  continued  to  pay  five  per  cent,  on  its 
dividends;  while  the  backs  organized  the  Act 
of  1845,  paid  the  increased  tax  of  six  per  cent, 
on  their  profits.  Neither  was  the  duration  of 
its  charter  shortened.  It  still  was  to  continue 
until  1870,  while  the  corporate  existence  of 
these  baoka  was  lo  terminate  in  1866.  Nor 
was  it  subject  to  the  restrictioos,  limitations  or 
duties  imposed  upon  them,  when  they  differed 
from  th(we  of  its  own  charter. 
440*J  *Thi8  being  the  case,  there  is  no  rea- 
son why  the  tax  to  be  paid  by  the  plaintiff  in 
error  should  not  be  regulated  by  the  general 
rule  prescribed  by  the  Act  of  1651.  It  was  reg- 
ulated by  the  general  Act  of  1886.  until  this 
law  was  passed.  Its  tax  was  then  lower  than 
that  levied  on  the  bankiogcompaniesorganized 
under  the  Act  of  1845.  And,  as  the  special 
contract  on  which  these  banks  w«re  chartered 
did  not  apply  to  this  Corporation  before  the  Act 
of  1851,  we  do  not  see  upon  what  ground  it 
can  be  applied  afterwards.  As  the  tax  levied 
on  the  Ltfe  Inourance  and  Trust  Company  was 
nutated  by  the  general  rule  before,  it  would 
seem  to  follow  that  It  should  continue  to  be  so 
regulated,  as  there  is  nothing  in  that  law  to  al- 
ter its  original  charter.  The  increased  amount 
of  the  tax  can  make  no  difference. 

It  is  said,  however,  that  when  the  Act  of 
1851  was  passed,  there  was  no  solvent  bank  In 
the  State  except  those  brought  into  existence 
by  the  Act  of  1845;  that  those  previously  es- 
tablished had  all  failed,  and  consequently  there 
was  no  banking  Institution  upon  which  the 
Increased  tax  could  operate.  Thera  is  some 
difference,  as  to  this  fact,  between  the  counsel. 
But  I  do  not  deem  it  material  to  institute  a  par- 
Ucular  inquiry  upon  the  subject.  The  provis- 
ions of  the  Act  of  1851  are  general,  and  ex- 
pl^ssly  apply  to  all  banks  then  in  existence,  if 
any,  or  which  have  since  been  established,  un- 
less they  were  exempted  from  its  operation  by 
contract  with  the  State.  And  it  is  by  this  gen- 
eral rule  or  policy  that  this  Company  is  bound 
by  its  charter  to  aUde. 

Besides,  It  has  been  stated  in  the  argument, 
and  seems  to  have  been  admitted,  that  in  1840 
there  was  no  lianking  institution  in  the  State 
upon  which  a  tax  was  levied.  They  had  all,  it 
is  said,  stopped  payment  and  made  no  divi- 
dends, and  consequently  no  tax  was  paid.  And 
this  fact  was  strongly  urged  in  the  case  of  The 
Ptqua  Branch  of  the  State  Bank  of  Ohio  v.  Ja- 
cob Knoop,  Treasurer,  in  order  to  support  the 
construction  of  the  contract  which  has  been 
sanctioned  by  the  court.  Yet  the  fact  that 
there  was  no  bank  then  In  existence  paying  the 
tax,  did  not  withdraw  the  Life  Insurance  and 
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Trust  Company  from  the  operation  of  the  gen- 
eral law,  nor  subject  It  to  the  increased  taxa- 
tion of  the  Act  of  1845. 

Again  it  is  said,  that  forty  or  fifty  banks 
were  organized  under  the  Act  of  1845,  and  that 
that  Act  formed  the  general  banking  system  of 
the  State;  and  the  rule  of  taxation  then  pre- 
scribed ought  therefore  to  be  applied  to  this 
corporation,  under  the  terms  of  its  charter. 
But,  as  I  have  already  said,  the  charter  to  the 
Life  IttsuiBOce  and  Trust  Com|>any  does  not 
prohibit  the  State  from  granting  charters, 
under  any  special  limitation  as  to  *taxa-  [*441 
tioo,  which  it  may  deem  advisable  and  for  the 
public  interest.  And  if  it  may  grant  one,  it 
may  grant  as  many  as  it  may  suppose  the  pub- 
lic interest  requires,  upon  the  same  or  upon  dif* 
fercut  conditions  from  each  other.  The  State 
has  not  contracted  that  this  Company  shall  have 
the  benefit  of  all  or  any  of  such  agreements,  or 
shall  pay  only  the  lowest  tax  levi«i  on  a  bank, 
or  the  tax  levied  on  the  greater  number  of  them. 
It  has  agreed  that  it  shall  luve  the  benefit  of  its 
general  regulations  and  laws  In  this  respect,  but 
not  of  its  special  contracts.  And  when  the 
owners  of  property,  vested  in  the  stocks  of  a 
corporation,  come  here  to  claim  a  privilege  or 
franchise,  whl(^  exempts  them  from  Uidr 
equal  share  of  the  public  burdens  borne  by  the 
rest  of  the  community,  they  are  entitled  to  re- 
ceive what  is  expressly  or  plainly  granted  to 
them,  and  nothing  more. 

Upon  the  whole,  I  am  of  opinion  that  the  Act 
of  1851  does  not  impair  the  obligation  of  any 
contrdct  with  the  puintiff  in  error,  and  the 
judgment  of  the  Suineme  Court  of  Ohio  ought 
therefore  to  be  affirmed. 

Mr.  Juttice  Catron  i 

I  stated  my  views  as  to  the  character  and  ef- 
fect of  the  sixtieth  section  of  the  Act  of  1845, 
in  the  case  of  The  Piqm  Bank  v.  Knoop;  there 
I  came  to  the  conclusion  that  no  restraint  was 
Intended  to  be  Imposed  on  a  future  Legislature 
to  impose  different  and  additional  taxes  on  the 
banks  to  which  the  Act  applies,  if  that  was 
deemed  neceswry  for  the  public  welfare. 

3d.  Hy  conclusion,  also,  was  in  the  above 
case,  that  if  such  restraint  had  been  attempted, 
it  was  inoperative  for  want  of  authority  In  a 
Legislature  to  vest  in  a  corp«rat}on  by  contract, 
to  be  held  as  a  franchise  and  as  corporate  prop- 
erty, a  genera]  political  power  of  legislation,  so 
that  it  could  not  be  resumed  and  exercised  by 
each  future  Legislature.  That  a  different  doc- 
trine would  lend  to  sap  and  eventuaily  might 
destroy  the  state  constitutions  and  governments ; 
as  every  grant  of  the  kind,  to  corporations  or 
individuals,  would  exptmge  so  much  of  the  leg- 
islative power  from  the  State  constitution  as 
the  contract  embraced ;  and  if  the  same  process 
was  applied  to  objects  of  taxation,  first  one  and 
then  another  might  be  exempted,  until  alt  were 
covered,  and  suoject  to  the  same  immunity, 
when  the  government  must  cease  to  exist  for 
want  of  revenue. 

8d.  That  the  constitution  of  Ohio,  of  180d, 
forMds  such  tying  up  of  the  hands  of  future 
Legblatures  acting  under  Its  authority,  it  being 
so  construed  by  her  own  courts,  whose  decis- 
ions we  were  bound  to  follow.  Nor  has  any 
law  or  decision  of  a  court  in  Ohio  construed  its 
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late  conRtitutloD  of  1803  in  this  regard,  until 
tlie  deciaioiis,  lately  made  on  the  tax  laws  here 
in  controversy,  settled  ita  true  meanioB. 
442*]  *Tbe6e  principles  will  equally  apply 
in  this  case  as  they  did  in  that  of  T/i6  P^ua 
Bank  V.  Knoop;  even  admitting  that  the  six- 
tieth section  of  the  Act  of  1846  is  in  effect  and 
fact  a  general  prorjsion  applicable  to  the  exist- 
ing banks  of  Ohio,  and  embraces  the  Insurance 
ana  Trust  Company. 

It  is  proper  that  I  ebould  say,  my  object 
here  is  not  to  express  an  opinion  in  this  case 
further  than  to  guard  myself  against  lieing 
committed  in  any  degree  to  the  doctrine  tliat 
the  sovereign  political  power  is  the  subject 
matter  of  a  private  contract  that  cannot  be  im- 
paired or  altered  by  a  subsequent  Legislature; 
that  «ucb  act  of  incorporation  is  superior  to 
subsequent  state  laws  affecting  the  corporators 
injurioiibly:  and  that  the  corporation  holds  its 
granted  franchises  under  the  Constitution  of 
the  United  States,  in  effect,  and  holds  and 
maintains  the  portion  of  sovereign  power 
vested  in  it  by  force  of  the  authority  of  this 
court:  thus  standing  off  from  and  above  the 
local  state  autfaorities,  poHUcal  and  judicial, 
.and  setting  them  at  defiance,  as  has  been  most 
^gnally  done  in  one  instance,  brought  to  our 
consideration  from  Ohio  at  this  term,  in  the 
case  of  Deader  v.  Dodge.  There  the  tax  col- 
collector  distrained  nearly  $40,000  worth 
of  property  from  four  uf  these  banks  clum- 
ing  exemption.  On  the  same  day  an  as- 
signment was  made  by  the  four  banks  of  the 
property  in  the  collectOT's  bands  to  Deabler,  a 
citi»n  of  Kew  York.  He  sued  out  a  writ  of 
replevin  in  the  Circuit  Court  of  the  United 
States,  founded  on  these  asignments.  The 
marshal  of  tliat  court,  by  its  process,  retook  the 
property  from  the  tax  collector's  hands,  and 
delivered  it  to  the  non-resident  asalmee.  as  the 
legal  and  true  owner,  who  now  holds  it. 

No  other  or  further  step  Is  required  to  secure 
our  protection  to  corporations  setting  up 
claims  to  exemption  from  state  laws.  I  have 
become  entirely  convinced  that  the  protection 
of  State  legislation  and  independence,  supposed 
to  be  found  in  a  liberal  construction  of  state 
taws  in  favor  of  the  public  and  against  mo- 
nopolies, as  aaserted  In  The  Chaki»  Bbttr 
Bridge  case,  is  illusofv  and  nearly  useless,  as 
almost  any  Iwnetlcial  privilege,  property  or 
exemption,  claimed  by  corporations  or  individ- 
uals in  virtue  of  state  laws,  may  be  construed 
into  a  contract,  presenting  itself  as  unambigu- 
ous and  manifestly  plain  to  one  mind,  whereas 
to  another  it  may  seem  obscure,  and  not 
amounting  to  a  ctmtract.  No  better  example 
can  be  found  than  is  here  furnished. 

When  I  lake  into  consideration  this  fact, 
and,  in  connection  with  it.  the  unparalleled  in- 
crease of  corporations  throughout  the  Union 
wittiin  the  last  few  years:  the  ease  with  which 
ctiarters,  containing  exclusive  privileges  and 
exemptions  are  obtiuaed;  the  vast  amount  of 
property,  power,  and  exclusive  benefits,  prej- 
udicial to  other  classes  of  society  tbM  are  veet- 
44S*]  ed  ,in  and  held  *by  these  numerous 
bodies  of  associated  wealth,  I  cannot  but  feel 
the  grave  importance  of  being  called  on  to 
sanction  the  conclusion  that  thoy  hold  their 
rights  of  franchise  and  property  under  the  Con- 
stitution of  the  United  States,  and  practic^y 
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under  this  court,  and  stand  above  the  State 
government  creaUng  tbem. 

My  opinion  is.  that  the  Judgment  <A  the  8ti^ 
Court  should  be  affirmed  for  the  leaccma  here 
suggested,  and  stated  by  me  at  large  in  the  case  ■ 
of  The  P^ua  Bank  v.  Snoop. 

Mr.  Ju^ke  Daniel: 

In  the  concluaion  adcqited  by  the  opinion  of 
the  court,  that  the  judgment  of  the  Sapreme 
Court  of  Ohio  should  be  affirmed,  I  entirely 
concur,  but  from  the  reasoning  by  which  the 
court  has  reached  its  conclusion  I  am  con- 
strained to  dissent.  Inevercant)elieveinthat,to 
my  mind,  suicidal  doctrine,  which  confers  upas 
one  Legislature,  the  creatures  and  limited  agoiu 
of  the  sovereign  people,  the  power,  by  a  breach 
of  duty  and  by  transcendiDg  the  commiasion 
with  which  they  are  cloUiea,  to  bind  fovever 
and  irrevocably  their  creator,  for  whoee  benefit 
and  by  whose  authority  aloqe  they  are  deleft- 
ted  to  act,  to  consequences  however  mlscUevous 
or  destructive.  The  argument  of  the  court  in 
this  case  leading,  in  my  apprehension,  to  the 
justification  of  abuses  like  those  just  referred 
to,  I  must  repudiate  that  argument,  wbilai  I 
concur  in  the  conclusion  that  the  decision  of 
the  Supreme  Court  of  the  State  Ohio  should 
be  affirmed,  both  for  the  reasons  assigaed  in 
support  of  their  judgment  by  that  court,  and 
for  the  further  reason  that  this  court  cannot 
rightfully  take  cognizance  of  the  parties  to  this 
controversy. 

Mr.  Juatiee  Campb^ 
My  opinion  is.  ttiat  the  Act  of  the  Qenonl 
Assembly  of  Ohio,  entitled  "An  Act  to  tax 
hanks,  and  bank  and  other  stocks,  the  same  as 
other  property  is  now  taxable  by  the  laws  of 
this  State,  of  March,  18S1,"  does  not  impair 
the  obligation  of  any  contract  contained  in  the 
Act  of  Incorporation  of  the  plaintiff,  or  in  any 
other  Act  of  the  General  Assembly  of  the  Sute 
with  which  the  plaintiff  is  concerned. 

I  concur  in  the  opinion  of  the  Chief  Justice 
concerning  the  interpretation  of  the  statutea  erf 
Ohio  involved  in  this  case,  and  the  doctrineeof 
interpretation  applicable  to  these  and  statutes 
of  a  similar  description,  and  in  the  condurions 
to  which  th^  conduct. 

In  the  decision  of  the  cases  wliich  have  been 
brouj^t  to  this  court  from  the  Supreme  Court 
of  Ohio,  I  have  not  found  it  necmaiy  to  de- 
clare an  opinion  upon  the  power  of  the  General 
^Assembly  to  modify  or  to  repeal  an  [*44-4 
act  of  incoiporaUon  like  the  one  held  b^  tbeae 
banking  institutions;  nor  of  the  limitations  up- 
on the  Oenerid  Assembly  in  administering  the 
power  of  taxation — much  less  to  oHUida-  the 
powers  of  the  people  of  Ohio,  to  reform  all  the 
proceedings  t^d  acts  of  their  govecnmait,  or 
wfa^er  those  oowers  nf  the  people  can  be  con- 
trolled in  their  exercise  by  any  JurisdictioD  or 
authority  lodged  in  this  court. 

The  questions  pressing  upon  us  invt^ve  inier> 
esis  of  such  a  maniitude  and  conaeqaeDCCB  so 
important,  tlwt  I  reel  omistndned  to  stop  at  the 
precise  limit  at  which  I  find  myself  unaMe  to 
decide  the  case  at  law  or  equity  before  me — 
that  being  the  limit  of  my  constitutional  powo- 
and  duty. 

I  file  this  opinion  merely  to  say.  that  I  do 
not  concur  in  the  opinimt  which  ban  been  de- 
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Uvered  on  the  pointB  whereio  any  of  these  ques- 
UooB  B»  directly  or  indirectly  considered. 

Mr.  JusHee  MeLofcn; 

The  language  of  Ihe  25th  section  of  the  char- 
ter of  the  Ohio  Life  Insurance  and  Trust  Com' 
pany,  is,  "  No  higher  taxes  shall  be  levied  on 
tbe  capita]  stoclc  of  dividends  of  the  Company 
Uisn  are  or  may  be  levied  on  tbe  capital  stock : 
or  dividendB  of  ihcorporated  banking  institu- 
tions in  this  State." 

Thiscbarter  was  passed  the  ISth  of  February, 
1884.  It  waa  accepted  by  the  Company,  a 
large  amount  of  stocK  was  subscribed  and  paid, 
and  the  Banic  was  organized  and  went  into 
operation. 

The  3d  section  gave  power  to  the  Company, 
1.  To  make  insurances  on  lives.  2.  To  grant 
and  purchase  annuities.  8.  To  make  any  other 
contracts  involving  the  interest  or  use  of  money, 
and  the  duration  of  life.  4.  To  receive  money 
in  trust,  and  to  accumulate  the  same  at  such  a 
rate  of  Interest  as  may  be  obtained  or  agreed 
on,  or  to  allow  such  raterest  thereon  as  may  be 
agreed  on.  5.  To  accept  and  execute  all  such 
trusts  of  every  description,  as  niay  be  commit- 
ted to  them  by  any  person  or  persons  wliat- 
soever.  or  may  be  transferred  to  them  by  order 
of  any  court  of  record  whatever.  6.  To 
receive  and  hold  lands  under  grants,  with  gen- 
eral  or  qiecial  covenants,  so  faras  the  same  may 
be  necnsary  for  the  transaction  of  their  busi- 
ness, or  where  the  same  may  be  taken  in  pay- 
ment of  their  debts,  or  purchased  upon  sales 
made  under  any  law  of  this  Slate,  so  far  as 
the  same  msy  be  necessary  to  protect  the  rights 
of  tbe  said  dompany,  and  the  same  again  tosell, 
convey,  and  dispose  of.  7.  To  buy  and  sell 
drafts  and  bills  of  exchange. 

The  capital  stock  of  the  corporation  was 
fixed  at  92,000,000.  the  whole  of  which  was 
required  to  be  invested  in  bonds  or  notes 
notes  drawing  Interest,  not  exceeding  seven  per 
445*]  *cent.  per  annum,  secured  by  uneocum- 
bered  real  estate  within  the  State  of  Ohio,  of 
at  least  double  the  value  in  each  case  of  tbe 
aum  so  secured. 

By  tiie  33d  section  it  is  declared,  that  "the 
Company  shall  have  power  until  the  year  184S, 
to  issue  bills  or  notes  to  an  amount  not  exceed- 
ing  twice  the  amount  of  the  funds  deposited 
with  said  Company,  for  a  time  not  less  than  one 
year,  other  ttian  capital :  but  stiall  not.  at  any 
lime,  have  in  circulation  an  amount  greater 
than  one  half  the  capital  actually  pidd  In  and 
invested  in  bonds  or  notes  secured  by  an  un- 
encumbered real  estate,  agreeably  to  the  7th 
section  of  this  Act,  nor  a  j^ealer  amount  than 
twice  the  amount  of  deposits,  &c. 

The  section  under  wliich  the  claim  to  a 
limited  taxation  is  mdntained,  is  oaW  made 
certain  by  reference  to  the  taxes  levied  on  tbe 
capita!  stock  or  dividends  of  other  incorporated 
banking  institutions.  And  more  satisfactorily 
to  arrive  at  this  result,  it  may  be  proper  to  see 
what  construction  has  been  given  to  the  section 
by  the  officers  of  state,  whose  duty  it  was  to 
assess  the  tax  and  collect  It. 

Tbe  Act  of  tbe  13th  of  March,  1831,  imposed 
a  lax  on  banks  of  five  per  cent  upon  the  amount 
of  their  diTld«ida.  This  tax  was  paid  by  the 
Trust  Company  until  the  Act  of  the  14tb  of 
March.  1880.  called  the  Act  to  protdUt  the  dr- 
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culation  of  small  bills.  Under  this  Act  the 
auditor  was  authorized  to  draw  In  favor  of  the 
Treasurer  of  State  for  twentv  per  cent,  on  tbe 
dividends  of  the  banks,  provided,  if  they  should 
agree  in  tbe  form  required  to  relinquish  the 
naht  under  thei^  charters  to  issue  five  dcrilar 
bflls,  and  three  dollars,  tbe  auditor  should  draw 
only  for  five  per  cent. 

The  Trust  Company  acceded  to  tbe  proposal, 
and  filed  tbe  necessary  papers  relinquishing  the 
right  lo  issue  the  small  bills  as  required.  But 
this  made  no  difference  in  the  amount  of  the 
tax  paid  by  tbe  Bank. 

The  tax  continued  the  same  rate  of  five  per 
cent,  on  the  dividends  of  banks  until  the  Act  of 
1846  was  passed,  containing  the  following  com- 
pact: "Each  banking  company,  organizedunder 
this  Act,  or  accepting  thereof,  and  complying 
with  its  provisions,  shall  semi-annually,  on  the 
days  designated  in  the  fifty-ninth  section,  set 
off  to  the  State  six  per  cent,  on  tbe  profits,  de- 
ducting therefrom  the  expenses  and  ascertained 
losses  of  tbe  company  fw  tlie  dx  months  next 
preceding;  which  sum  or  amount,  so  set  off, 
shall  be  in  lien  of  all  taxes  to  which  such  com- 
pany, or  the  stockfaoldera  thereof,  on  account 
of  stock  owned  therelD,  would  oth»wlse  be  sub- 
ject," &c 

As  the  power  of  State  to  exempt  property 
from  taxation,  under  a  compact  which  oinda  It. 
has  heea  discussed  somewhat  *tX  large  \*4^B 
in  the  case  of  Ttu  Pigua  Branch  Rank  vTKnoc^. 
at  this  term,  nothing  farther  need  now  be  said 
on  the  subjects  there  examined;  but  the  point, 
whether  there  is  a  contract  which  should  ex- 
empt the  Trust  Company  Bank  from  general 
taxation,  must  be  considered.  There  are  two 
grounds  under  which  this  Bank  claims  an  ex- 
emption. 

1.  Under  its  original  charter. 

2.  Under  tbe  Small  Note  Act  of  1888.  The 
second  I  shall  not  consider. 

The  twenty-fifth  section  in  the  charter  guar- 
antees lliat  "  DO  higher  taxes  shall  be  levied  on 
tlie  Trust  Company  than  on  the  cai^tal  or  div- 
idends of  inctnponted  banking  institations  In 
the  State."  Now,  to  make  thu  provision  spe- 
cific as  to  the  amount  of  tbe  tax,  the  other 
lunking  institutions  of  the  State  to  which  tbe 
section  refers,  must  be  ascertained. 

Some  doubt  may  arise,  whether  the  institu 
lions  referred  to  were  such  as  were  existing  at 
ttie  time  the  charter  was  granted,  or  to  bantu 
suiMequently  taxed.  As  the  wordsin  tbe  section, 
in  relaUon  to  taxation  of  the  bank,  are,  "  than 
are  or  may  be  levied,"  it  would  seem  to  embrace 
tbe  future  law  of  taxation,  as  well  as  tbe  one 
in  force  at  the  date  of  the  charter.  Taking  this 
as  the  true  construction,  tbe  tax  of  five  per  cent, 
on  the  dividends  was  properly  assessed  under 
the  Act  of  1881  and  1886. 

At  the  t  Ime  tbe  charter  of  this  Company  went 
into  operation,  some  of  the  banks  were  taxed 
four  per  cent,  on  their  dividends;  bat  as  the 
greater  numl)er  were  taxed  five  per  cent,  on 
their  dividends,  the  Auditor  of  State  drew  for 
five.  This  seemed  to  be  a  reasonable  construc- 
tion of  the  twenty-fifth  section,  as  it  refers  to  a 
general  rule  of  taxation,  and  not  to  a  particular 
one.  The  tax  shall  not  be  higher  than  that  on 
tbe  incorporated  banks  of  the  State. 

After  the  Act  of  1846.  the  Trust  Company 
was  chai:geab]e  with  dx  per  cmt  on  the  div- 
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idends,  deducting  expenses  aod  ascertained 
losses,  on  the  ground  that  a  very  large  propor- 
tion of  the  banks  of  the  State  were  so  taxed; 
and  Ibat  would  seem  to  come  within  the  inten- 
tion of  the  Trust  Company  charter.  Witliout 
doing  violence  to  the  langua^  of  the  twenty- 
fifth  section,  it  cannot  &  satd  to  embrace  the 
higest  rate  of  taxation  nor  the  lowest;  that  rate 
which  would  include  the  greater  number  of 
banks,  would  seem  to  be  just.  And  that  was 
Uie  construction  given  by  the  auditor  Hwfore 
the  Tax  Law  of  1^1. 

The  Act  of  the  IStfa  of  March,  1851,  imposed 
a  much  higher  tax  on  banks,  by  assessing  it  on 
at)  the  property  of  the  banks,  instead  of  the  six 

Eer  cent,  on  the  dividends.  This  embraced  the 
anka  chartered  under  the  Act  of  1846,  as  well 
as  all  others.  And  if  Uiis  law-  had  been  held  to 
be  constitutional,  it  would,  undoubtedly,  apply 
to  the  Trust  Company. 

447*1  *0n  the  2lBt  of  March,  1851,  the 
same  day  the  above  tax  law  was  paaeed.  an  Act 
to  authorize  free  banking  was  enacted,  which 
continued  in  force  until  it  was  repealed  by  the 
adoption  of  the  constitution.  Under  this  law  it 
is  ascertained,  from  the  report  of  the  auditor, 
that  thirteen  Innks,  or  abou(  that  number,  were 
organized.  There  were  about  flf^  banks  organ- 
ized under  the  Act  of  1846.  Four  of  the  old 
banks  were  not  included  in  this  organization. 
Now,  all  the  Ifhnks  organized  under  the  Act  of 
1645,  aa  we  have  held  In  The  Piqua  Branch 
Bank  case,  were  not  subject  to  a  higher  tax  than 
dx  per  cent,  on  their  dividends. 

At  the  time  the  Tax  Law  of  1851  was  made 
to  operate  on  the  Trust  Company,  there  does 
not  appear  to  have  been  a  bank  in  the  State  on 
which  such  lax  could  be  assessed.  There  were, 
it  is  believed  from  the  report  of  the  Auditor  of 
State,  thirteen  banks  organized  under  the  Bank 
Act  of  1651,  passed  on  the  same  day  as  the  Tax 
Act;  but  not  one  of  those  banks  was  in  opera- 
tion until  some  time  after  the  tax  took  ^ectnn 
the  Trust  Company.  This  Bank  Act  was  re- 
pealed by  the  new  constitution  so  as  to  arrest 
the  further  organization  of  banks  under  it. 
Now,  from  these  facta  the  question  arises, 
wheliier  the  twenty-fifth  section  shall  be  held 
to  apply  to  the  fifty  banks  in  operation  under 
the  Act  of  1845,  or  to  the  thirteen  banks  which 
were  afterwards  organized  under  the  Act  of 
1851.  It  is  true  that  the  Act  of  1861,  imposing 
the  tax,  was  intmded  to  affect  all  the  banks, 
and  especially  the  Trust  Conpany,  but  that  Act 
being  held  to  be  unconstitutional,  cannot  be 
consTdered  as  governing  the  twenty-fifth  section 
of  the  Trust  Company  charter.  The  provision 
in  that  section,  that  "  no  higher  duties  shall  be 
levied  on  the  capital  stock  or  dividends  of  the 
Company  than  are  or  may  be  levied  on  the 
capital  stock  or  dividends  of  incorporated 
bonking  institutions  in  the  Stale."  must  refer 
to  a  legal  taxation;  and  if  this  be  the  correct 
interpretation,  then,  at  the  lime  this  tax  taw 
was  passed,  there  was  not  a  bank  in  the  State  on 
which  the  tax  could  take  effect.  The  twenty-fifth 
section  referred  to  incorporated  institutions  and 
not  to  contemplated  incorporated  banks.  Such  a 
instruction  must  be  given  to  the  section,  if  it 
have  any  effect.  This  reference,  embracing  the 
taxation  under  ihe  Act  of  1845,  gives  to  the  Trust 
Company  charter  the  same  effect  as  if  the  six- 
tieth section  of  the  Act  of  1846  had  been  em- 
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bcdied  in  it.  By  reference  it  constitutes  a  part 
of  the  Trust  (xtmpany  charter,  and  it  would 
seem  to  me  that  nothing  short  of  this  gives  to 
the  twenty-fifth  section  the  effect  it  was  in- 
fended  to  nave. 

That  section  has  been  lelled  on  by  the  Bank 
as  a  pledge  or  compact,  not  complete  witlun 
itself  as  to  the  amount  of  the  tax;  but  by  refer- 
ence to  existing  incorporated  banks,  embracing 
*the  tax  imposed  upon  them  hs  the  tax  [*448 
intended  to  Im  applied  to  the  Trust  Ocnipany. 

In  this  view  this  section  is  made  oettala.  and 
contains  all  the  requisites  of  a  contract  The 
same  certainly  would  make  good  a  grant  for 
land.  And  tJiis  is  sufficient.  The  restriction 
of  the  power  of  the  Legislature  of  Maryland,  in 
regard  to  taxing  the  banks  of  that  State,  was 
made  out  by  cmstmcUon  as  clearly  and  as  satis- 
factorily as  If  it  bad  been  expressed  in  words. 

Would  anvone  contend  that  the  Legislature 
of  Ohio  could  tax  the  Trust  Company  under  its 
charter,  without  any  reference  to  existing  in- 
corporated banksT  This  was  done  by  the  Tax 
Law  of  1851.  But  the  Legislature  may  have 
supposed  that  law  would  operate  upon  all 
banks  in  the  State.  As  that  law  cannot  so  op- 
erate, this  tax  on  the  Truit  Company  tbea 
^nld  be  considered  as  taxing  the  iVnst  Coo- 
puiy  without  reference  to  any  existing  banks, 
out  to  those  which  might  or  might  not  be  or- 
ganized under  the  Act  of  1851.  This,  it  aeraiB 
to  me,  is  in  violation  of  all  sound  rules  of  cob- 
Btruiog  the  twenty-fifth  section. 

The  Supreme  Court  of  the  State  consideTed 
this  fdiarter  of  the  Trust  Company  as  resting 
on  the  same  footing  as  the  other  banks.  In  the 
discussion  of  the  subject  the  sixtieth  section  of 
the  Act  of  1845  was  examined.  They  rightly 
considered  that  section  as  applying,  by  refer- 
ence, to  that  Company:  and  in  this  respect,  I 
entirely  agree  with  them.  I  think  the  Trust 
Company  stands  upon  the  same  basis,  and 
should  have  the  same  judnnait  applied  to  it. 
as  was  applied  to  the  banks  under  the  Act  al 
1845. 

In  the  argument  of  the  counsel  against  the 
Trust  Company  Bank,  it  was  insisted  that  the 
rule  which  is  to  determine  the  amount  of  taxa- 
tion, is  found  in  the  banking  companies  under 
the  Act  of  1851,  atod  not  under  the  Act  of  1645. 
And  this  is  founded  chiefiy  on  the  fact  that  the 
Act  of  1851  was  a  general  law,  and  imposed  a 
tax  upon  all  the  banks  of  Ohio.  This  argument 
would  be  unanswerable.  If  the  existing  banks 
were  subject  to  the  Tax  Law  of  165L.  But, 
under  our  decision,  that  law  has  no  ope  ratio* 
on  the  existing  banks;  and  this  fact  was  not 
con^dered  by  the  counsel.  The  dedaion  is 
The  Ftqua  Bank  case  has  taken  this  nound 
from  the  counsel.  For  they  did  not,  in  any 
part  of  their  argument,  contend  tiiat  the  tax 
could  apply  to  the  Trust  Company  as"iDoar- 
porated  bulks,"  when  no  such  banks  were  in- 
corporated. This  would  seem  to  be  in  violation, 
not  only  of  the  words  of  the  26th  sectioa,  bat 
of  the  clear  import  of  that  section. 

Neither  the  Supreme  Court  of  the  State  nor 
the  counsel  relied  upon  such  an  atgument. 
The  court  of  the  State  and  the  counsi 
Truti  Company  case,  discussed  the  60th  sectkm 
*of  the  Act  of  1845.  aa  by  reference.  [•449 
constituting  a  part  of  its  charter.  And  this  is 
the  true  question  Jn  the  case. 

HOWAIBt  14. 
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The  privilege  of  Issuing  bills  of  circulation, 
which  terminated  in  1848,  can  have  no  effect 
u^n  the  question  of  taxation.  That  company 
Btill  exercised,  under  its  charter,  its  banking 
powers  as  a  bank  of  deposit,  and  did  a  much 
larger  business  than  any  bank  of  the  State. 
After  1848,  as  before  that  period,  its  dividends 
were  taxed  as  the  other  banks.  It  was  in  fact  a 
l&ank,  and  discounted,  and  was  the  principal 
bank  in  the  State.  These  facts  appear  from  the 
taxes  paid  to  the  audltw,  which  constitute  a 
part  of  the  record. 

In  the  argument  It  is  assumed  that  this  Bank 
is  taxed  at  the  rate  only  at  which  individuals 
are  taxed.  From  the  facts  before  us,  I  think 
there  is  a  mistake  in  this  statement. 

The  capital  of  this  Jlank  is  stated  in  the 
charter  to  be  $3,000,000.  From  the  record  it 
appears  tbat  eight  per  cent,  is  the  avera;^  divi- 
dend declared.  This  would  give  $160,000,  as 
dividend,  per  annum.  From  the  report  of  the 
Auditor  of  Ohio  I  observe  the  tazra  charged 
against  the  Trust  Company,  including  the 
penallira  incurred  for  that  year,  amounts  to  the 
sum  of  $108,477.85.  This  sum,  deducted  from 
the  dividends  for  the  year,  will  leave  only  the 
sum  of  $51,533  to  be  distributed  among  the 
stockholders.  This  would  give  to  them  little 
more  than  two  and  a  half  per  cent,  on  their 
capital.  But  If  the  Bank  bad  paid  the  tax, 
without  incurring  any  penalty,  it  would  have 
amounted  to  a  sum  not  much  below  $70,0U0. 
This  would  take  nearly  one  half  of  the  profits 
of  the  year.  This  result  must  convince  any- 
one that  there  must  be  some  error  in  the  state- 
ment, that  this  Bank  is  taxed  no  more  tlian 

Sroperty  is  taxed  in  the  hands  of  individuals, 
io  free  people  would  pay  nearly  one  half  the 
profit  of  a  large  concern,  la  taxes.  But  I  think 
this  result  may  be  accounted  for. 

The  capital  of  this  Bank  is  loaned  at  seven 
per  cent.,  and  distributed  among  the  counties 
of  the  State.  Funds  are  reecivwi  on  deposits 
for  which  four  per  cent,  per  annum,  or  a  higher 
rate  of  interest  is  paid.  The  Bank  having  the 
general  confidence  of  business  men.  Its  deF»odts 
are  large,  the  notes  pavable  to  the  Bank,  bills 
of  exchange,  &c.,  are  all  assessed  at  their  face, 
as  capital,  and  also,  it  is  supposed,  all  moneys 
oo  deposit.  From  these  no  oeduction  is  made 
00  account  of  debts  due  to  depositors  or  to 
other  persons,  as  the  law  requires,  in  assessing 
the  personal  property  of  an  individual.  No 
trust  .company,  oivanized  as  this  Company  is 
organized,  can  do  business  under  such  a  press- 
ure of  taxation. 

This  Bank  was  organized  when  the  currency 
450*1  of  Ohio  was  Meraoged.  and  embacrass- 
nients  were  general  Ihroupbout  the  countfy. 
The  general  Bankrupt  Act  followed,  after  the 
lapse  of  some  years.  The  agency  of  the  Trust 
Company  Bank,  in  distributing  its  capital  in 
every  county  in  the  State,  as  required  by  its 
charter,  conduced  to  correct  the  evils  of  a  viti- 
ated currency  in  the  State ;  and  in  that  respect, 
has  continued  to  exercise  a  salutary  influence 
over  its  circulation.  These  considerations,  I  am 
aware,  have  nothing  to  do  with  the  constitu- 
tional question  in  the  case,  and  I  only  advert  to 
them  in  answer  to  tho  aigument  that  this  Bank 
has  no  grouod  ctf  ootnplaint,  as  it  is  taxed  on 
its  proper^  as  if  the  property  were  In  the 
hands  at  an  individual. 
McewABD  10. 


Mr.  JuOtct  Wayne  dissented  from  the  judg- 
ment of  the  court: 


Mr.  Jmliee  Curtis : 

I  dissent  from  the  judgment  of  the  majority 
of  the  court  in  this  case.  1  consider  the  twenty- 
fifth  ^tioo  of  the  charter  of  the  Company  to 
t>e  a  contract  by  the  State  with  the  Corporation, 
that  the  rate  of  taxation  of  this  Company  shall 
not  at  any  time  be  hieber  than  the  rate  of  tax- 
ation actualtv  and  leritimately  imposed  on 
banking  institutions ;  that  this  contract  is  not 
complied  with  by  passing  an  act  to  tax  banks, 
which  could  not,  and  did  not  operate,  in  point 
of  fact,  to  tax  ttie  banking  institutions  of  the 
State:  tbat  what  was  bargained  forand  granted 
was  not  conformity  to  an  inoperative  general 
law,  but  conformity  to  the  actual  and  legal  rate 
of  taxation  of  banks  for  the  time  being;  and 
consequently,  as  when  the  tax  in  question  was 
levied,  the  banking  institutions  existing  in  the 
Stale  were  not  subject  to  the  law  under  which 
the  Life  and  Trust  Company  was  taxed,  and 
were  not  liable  to  pay  the  rate  of  taxation  im- 
posed on  that  Company,  the  obligation  of  the 
contract  of  the  State  to  impose  on  the  Life  and 
Trust  Company  no  higher  taxes  llian  are  or 
may  be  imposed  on  banking  institutions,  has 
been  impaired ;  because  when  this  tax  was  im- 
posed it  was  a  higher  tax  than  was  or  could  be 
legitimately  imp^ed  on  the  then  existing  bank- 
ing institutions  of  the  State.  I  do  not  go  into 
an  extended  examination  of  this  subj^t,  be- 
cause it  Involves  only  a  construction  of  this 
particular  contract,  and  though  important  to 
the  parties,  is  not  of  general  interest.  Upon 
the  other  questions  involved  in  the  case,  namely: 
as  to  the  power  or  the  Legislature  q,f  Ohio  to 
make  a  contract  fixing  the  rate  of  taxation  of 
certain  property  for  a  term  of  years — as  to  the 
duty  of  this  court  to  expound  the  contract 
whose  obligation  Is  alleged  to  be  impaired— 
and  the  propriety  of  accepting  the  construction 
of  the  Vonstitution  of  the  State  which  [*451 
had  been  practiced  on  by  all  the  branches  of 
its  government,  and  acquiesced  in  by  the  peo- 
ple for  many  years,  when  the  contract  in  ques- 
tion was  made,  I  fully  conur  in  the  views  of 
the  Chief  Justice,  as  exprened  in  his  opiniim. 

Mr.  JusUee  Nelson  concurs  with  Mr.  Jus- 
tice CUBTIB. 

OBDBR. 

This  cause  came  on  to  he  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  State  of  Ohio  for  Hamilton  County,  and 
was  argued  by  counsel;  on  consideration  where- 
of, it  IS  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  judgment  and  de- 
cree of  the  Supreme  Court  of  Ohio,  in  this 
cause,  as  remitted  to  the  District  Court  of  the 
State  of  Oliio  for  Hamilton  County,  and  con- 
tained in  the  transcript  of  the  record  filed  in 
this  cause  be,  and  the  same  is  hereby  afiirmed, 
with  costs,  and  interest  at  the  same  rate  per 
annum  that  similar  judgmenU  or  decrees  bear 
In  the  courts  of  the  State  of  Ohio. 

Cited-U  How..  SOS;  1  Black.  880:  1  WaU^  lEO^ 
106;  8  WaU..  438;  18  WalL,  878;  U  Wall..  290,  800  ; 

ion 

Digitized  byV^OOglC 


451 


SUPBBICS  COOBT  OF  THB  UllITSD  BTATKB 


20  Wall.,  51 ;  1  Otto,  tf;  B  Otto,  OBI :  II  Otto.  AM;  1A 
Otto,  Tl :  6  Sawy..  SAI;  McAtl.,  m;  1  Woods,  «B, 
^ :  3  Woods,  471 ;  3  nroodi,  238, 860. 


LOUIS  D.  GAMACHE,  SAMUEL  and  LEO- 
NOKE  GAMACHE.  by  Gunrdian;  WIL- 
SON PRIMM,  LOUIS  PRIMM,  JOHN 
CAVENDEN,  akd  ABBY  P.  TRUE. 
IHain^ff's  in  Error, 
•  t>. 

FRANCOIS  X.  PIQUIGNOT.  amd  THE  IN- 
HABITANTS OP  THE  TOWN  OP  CA- 
RONDELET. 


Acts  eonfirming  datmt  to  toum  and  viUagt  lots 
— Endenee. 


In  1812  Oongrefls  passed  an  Act  <2  Stat,  at  L.,  748) 
entitle  "An  Act  making  further  provision  for 
settling  claima  to  land  In  the  Territory  of  Missouri." 
It  conflrined  the  titles  to  town  or  village  lots,  out 
lots,  Ac.  In  several  towns  and  vUla^cs,  and  amongst 
tbeui  the  Town  of  Carondelet,  where  they  bad  been 
iahablted,  cultivated  or  possessed,  prior  to  the  2Qth 
day  tif  Deoember,  1803. 

In  1821  Congress  passed  another  Act  (4  Stat,  at  L., 
86),  supplementary  to  the  above,  the  first  section  of 
which  made  It  the  duty  of  the  individual  owners  or 
claimants,  whose  lots  were  oonflrmcd  by  the  Act  of 
1812,  to  proceed  within  IR  months  to  demanato  their 
lots  by  provinor  cultivation. boundaries. sc.,  before 
the  reoonterof  land  titles.  The  thirdseotioo  made 
It  the  duty  of  this  officer  to  Issue  a  oertlflosto  of 
oonarmatlon  for  each  claim  confirmed,  and  furnish 
the  surveyor-general  with  a  list  of  the  Iota  so  con- 
firmed. 

This  list  ^as  fumlBhed  In  1827. 
<52*]  *Aftcrwards,  In  1830,  another  recorder  gave 
a  certlRcato  of  confirmation ;  an  extract  from  the 
reKlBtryshowlnathat  this  second  recorder  entra<ed 
the  certificate  In  1830;  and  an  extract  from  the 
additional  list  of  claims,  which  addition  was  that  of 
a  single  claim,  being  the  same  as  at>ove. 

These  three  papers  were  not  admissible  as  evi- 
denoe  la  an  ejectment  brought  by  the  owners  of 
this  claim.  The  time  had  elapsed  wltblD  which  the 
recorder  oould  oonflrm  a  claim. 


THIS  cose  was  brought  up  from  the  Suprepie 
Court  of  Missouri  by  a  writ  of  error  is- 
sued under  the  25lh  section  of  the  Judiciary 
Act. 

It  was  an  action  in  the  nature  of  an  eject- 
meot  brought  by  Ihe  plaintiffs  in  error,  for  the 
recovery  of  a  tract  of  land  described  in  the 
declaration  as  surrey  No.  120  of  the  out  lots 
and  common  field  lots  of  the  Tfllage  of  Car- 
ondelet. 

The  substance  of  the  two  Acts  of  Congress 
of  1813  and  1834  is  given  is  the  caption  of  this 
report,  and  need  not  be  repeated. 

Upon  the  trial,  the  plaintiff  offered  the  three 
following  pieces  of  evidence,  all  of  which  were 
rejected  by  the  court.  There  waa  much  other 
evidence  offered  both  by  the  plaintiffK  and  de- 
fendants; but  as  the  opinion  of  this  court 
turned  chiefly  upon  the  propriety  of  this  re- 
jection, the  other  pieces  of  evidence,  and  io- 
stniclions  of  the  court  founded  thereon,  will 


Note.— tflwouri  private  land  claims.  See  ooto  to 
Les  Bois  r.  Bramel^  4  How.,  448. 
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be  omitted.  It  will  be  perceived  that  each  one 
of  the  three  purporia  to  derive  its  efficacy  from 
the  certiflcate  of  Mr,  Conway,  in  1889. 

The  plaintiffs  then  offered  in  cridenoe  the 
following  certificate  of  confirmation  of  the  Re- 
corder of  Land  Titles  of  Missouri,  as  follows,  to 
wit:  (Indorsed  on  the  outside  "  Jno.  Bte.  Oa- 
mache,  Sr.,  6  by  40  arpents,  field  of  Carondc- 
let  Fees  $1.  paid.")  John  Baptiste  DeOa- 
mache,  Sr.,  or  his  legal  representatives,  claima 
an  out  lot,  adjoining  the  Village  of  Carondelet, 
containingsizarpenlsin  front  by  for^  in  depth, 
bounded,  northerly,  by  the  oommoD  fields; 
eastwardly  by  the  im^sripl  Kver  Oeavlng  a 
tow  between  it  and  the  river);  south,  by  an 
out  lot  claimed  by  the  legal  representatives  of 
Gabriel  Constant  (h^mond),  Br.,  an[d]  west 
by  the  land  fbrmeny  the  property  of  Antirfne 
Riehl. 

John  Baptiate  Maurice  ChatUlon,  being  duly 
sworn,  says  he  knows  the  land  claimed,  and 
that  he  is  about  sixty^  years  of  age.  and  that 
he  was  bora  in  Eaakaskia.  and  A.  D.  seven- 
teen hundred  and  eighty-eight  he  removed 
from  Ste.  Genevieve  to  Cfarondelet,  where  be 
has  resided  ever  since;  that  A.  D.  seventeen 
hundred  and  ninety-Beren  or  ninety-eight  he 
was  employed  by  John  Baptiste  Gainacbe,  Sr., 
to  fence  in  a  field  which  sidd  Gamache  had 
beeii  clearing,  and  wortdng  for  about  two  yean 
within  this  field  lot:  and  be,  this  respondent, 
says,  he  did  fence  in  about  three  arpenu  of  thb 
land,  and  did  build  a  cabin  on  the  same  at  thM 
time;  and  this  deponent  further  says  that  Ga- 
mache did  cultivate  this  same  field  for  five  or 
six  years  until  his  death;  *and  this  de-  [*4S3 

Enent  further  says  he  always  understood  ihb 
id  was  owned  by  said  John  Baptiste  Oa- 
mach&  Ms 

JoHK  BArmmE  Haukicx  X  Chattixoii. 

mark. 

Sworn  to  before  me,  July  6th,  1835. 

Theodorb  HcifT. 

Recorder  L.  T. 


Translated  to  witness. 


J.  Y.  Garhtkr. 


Rbcordkh's  OmcB.  ) 
Bt.  Louis,  Missouri,  22d  January,  18S9.  f 
I  certify  the  foregoing  within  to  be  trnly 
copied  from  book  No.  2,  page  46,  of  the  min- 
utes of  the  proceedings  of  the  recorder  of  land 
titles  in  the  State  of  Missouri,  under  the  Act  of 
Congress  of  the  a6th  of  Alay,  18S4,  entitled 
"An  Aetsupplementaryof  an  Ajct  passed  on  the 
18th  day  of  Jane.  1812."  enUtled  "An  Act 
making  further  provisions  far  settling  the 
claims  to  land  in  the  Territoiy  of  Miasoun,"  aD 
of  record  in  this  office,  and  confirmed  by  Ihe 
Act  of  18th  June.  1812.  above  cited. 

P.  R.  CONWAT. 

U.  S.  Recorder  of  Land  Titles  in  the 
State  of  Miasotvi 

To  Damikl  Ddnki-in,  Esq., 

U.  S.  Surveyor  of  Public  Lands. 

St.  Louis.  Ho. 

Together  wHh  a  cerUfied  extract  from  the 
registry  of  oertiflcates  fran  the  i^ce  of  the  re- 
corder of  land  tiUes  as  follows,  to  wit: 
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BegiiO^  of  Ger^fieatti  <if  con^rmation  on 
town  Iptt,  out  Mt,  OHd  common  JUId  lota,  ittued 
hf  the  Baeorddr  of  Ijuid  TUto. 
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The  following  claim  was 
omitted  by  Mr.  Hunt,  late 
Recorder,  In  furnishing 
the  list  of  claims  proven 
up  before  him,  to  wit : 

John  Baptlate  de  Qo- 
mache. 

454*]  *Tfae  above  claim  eatered  by  me  In 
the  booh,  12th  March,  1889,  having  this  day 
furnished  the  Surveyor- General  with  a  descrip- 
tku  tiiereof.        F.  R.  Conwat,  Recorder. 

Recobdbr'b  Office,  ) 
6t.  Louis,  Jaouarr  38d.  1851.  S 
The  above  is  correctly  copied  from  the  regis- 
try oa  file  in  this  office. 

Adolph  Rbnard, 
U.  8.  Recorder  of  Land  Titles  in  the  State  of 
Missouri.  )  • 

And  ^so  a  certiSed  extract  from  the  list  of 
clums  proved  before  the  recorder  of  land  titles, 
QDder  the  Act  of  26th  May,  1834  (in  which  is 
contained  the  Oamache  claim  to  which  par- 
ticular reference  was  made  at  this  stage  of  the 
case),  transmitted  by  the  recorder  of  land  titles, 
to  ihe  Surveyor-General  of  the  United  btates 
in  lilioois  ana  Ittissouri,  certified  from  the  office 
of  tbke  Surveyor Geneml  as  follows,  to  wit: 

(This  was  a  list  of  cases  transmitted  by  Mr. 
Hunt  to  the  Surveyor  General,  as  a  supple- 
mental report.  The  cases  bear  various  dates, 
the  last  being  12th  April,  1830.  They  were  IS 
in  number.  Then  came  the  following,  trans- 
mined  by  Mr.  Conwav,  accompanied  by  a 
certiflcate  by  him,  dated  12th  March,  llj39, 

QOWARO  10. 


Stating  that  it  bad  been  omitted  to  be  furnished 
by  his  predecessor,  Mr.  Hunt.) 

No.  17— Not  in  m. 

John  Baptiste  de  Gamache,  Sr.,  or  his  legal 
representatives,  claim  an  out  lot  adjoining  the 
Village  of  Carondelet,  containing  six  arpents  in 
front  by  forty  in  depth,  bounded  nonherly  by 
the  common ;  eastwardly  by  the  Mississippi 
(leaving  a  tow  between  it  and  the  river);  south 
by  an  out  lot  claimed  by  the  legal  representa- 
tives of  Gabriel  Constant (Lalamand),  Sr.,  and 
west  by  the  land  formerly  the  property  of 
Antoine  Rheil. 

John  Baptiste  Maurice  Chatillon,  being  duly 
sworn,  says  he  Itnows  the  land  claimed,  and 
that  he  is  about  sixty-six  years  of  age,  and  that 
be  was  bom  in  Kaskasltia.  and  A.  D.  1788.  lie 
moved  from  St.  Genevieve  to  Carondelet,  where 
be  has  resided  ever  since;  that  A.  D.  seventeen 
hundred  ninety-seven  orninety  (8)  eight  he  was 
employed  by  John  Baptiste  Gamache,  Sr.,  to 
fence  in  a  field — which  said  Gamache  bad  been 
clearing  and  working  in  for  about  two  years 
within  this  field  lot— and  he,  this  deponent, 
says  be  did  fence  about  three  arpents  of  this 
land,  and  build  a  cabin  on  the  same,  at  this 
time.  And  this  deponent  fnrther  says,  that 
Gam«cbe  did  cultivate  this  same  field  for  five  or 
six  years,  until  his  death.  And  this  deponent 
*f  urther  says,  he  always  understood  1*455 
this  land  was  owned  by  said*  John  ' Baptiste 
Gamache.  (^gned) 

bis 

John  Baptists  Maurice  X  Cuatillon. 

mark. 

Sworn  to  before  me,  July  6th,  182fi. 
(^ed) 

Theodore  Hunt,  Rec'rL.  T. 

Translated  to  witness  by  J.  V.  Garnier. 

The  plaintiff  also  offered  in  evidence  a  certi- 
fied extract  from  Hunt's  minutes,  containing 
the  entry  of  Qamache's  cUdm,  with  a  descrip- 
tion of  the  lot;  aadalso  the  evidence  therein  re- 
corded.'but  the  court  refused  to  receive  it;  and 
also  t^timony  to  prove  the  inhabitation  and 
cultivation  of  the  lot  prior  to  December,  1803, 
and  until  his  death  in  1805.  There  was  also 
much  other  evidence  which  need  not  be  stated 
in  this  report. 

The  dnendnnts  offered  evidence 

1.  To  show  a  title  under  the  Act  of  Congress, 
of  1812,  as  commons  of  Carondelet. 

2.  An  adverse  possession  for  twenty  years. 
8.  Rebutting  evidence. 

After  the  evidence  was  closed  various  in- 
:  structions  were  asked  for,  both  by  the  counsel 
I  for  plaintiff  and  defendant,  some  of  each  of 
I  which  were  given  and  some  refused  by  the 
'  court,  as  the  verdict  was  for  the  defendants, 
and  the  case  was  brought  up  by  the  plaintiffs, 
only  those  instructions  and  refusals  to  wbicli 
they  excepted,  will  be  here  stated. 

Instructions  for  plaintiffs  refused.  8.  The 
Jury  are  instructed  that,  as  against  such  a  claim 
and  cultivation,  or  possession,  as  that  mention- 
ed in  said  second  instructions,  no  adverse  user 
as  commons  as  a  ground  of  title,  under  the  Act 
of  Congress  of  18th  June,  1812,  can  prevail, 
unless  such  user  existed  in  fact  by  an  actual 
occupation  and  use  as  commons  of  the  same 
ground,  visible  and  continued,  notorious,  hos- 
tile, and  excluuve,  [and  then]  only  to  the  ex- 
tent that  such  nctoal  occupatiou  and  use  as 
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commons  existed  in  fact,  and  to  the  exclusion 
of  such  claim  and  culliration,  or  possession,  by 
Qamache,  of  the  same  land,  as  an  out  lot.  or 
cultivated  field  lot.  of  tiie  Tillage,  prior  tothe 
80th  day  of  December,  1808;  provided  the 
Jury  also  believe,  from  the  e^dence.  that  the 
tract  of  land  in  the  declaraUon  described  was 
claimed  and  inhabited,  cultivated  or  possessed, 
by  John  B.  Gamache,  Sr. .  prior  to  the  30th 
day  of  December,  1803,  as  an  out  lot  or  culti- 
vated field  lot  of  said  village,  with  such  a  cul- 
tivation or  possession  as  that  mentioned  in  the 
said  second  instructions  for  the  plaintiffs. 

4.  If  the  jury  believe,  from  the  evidence, 
that  the  claim  of  the  Village  of  Carondelet  to 
commons,  prior  to  the  20tb  day  of  December, 
456*]  *1803,  was  bounded  north  (in  part) 
[by]  the  cultivated  lauds  of  the  vitlaj^.  and 
that,  prior  to  said  date,  the  lot  of  land  in  said 
declaration  described  as  having  been  claimed 
by  Oamache  was  one  of  the  cultivated  lands  of 
the  village,  then  there  Is  no  conflict  of  tlUe  in 
this  case,  and  the  defendants  have  shown  no 
title  to  the  land  in  controversy. 

5.  The  jury  are  instructed,  that  on  the  evi- 
dence given  in  this  case,  the  statute  of  limita- 
tions is  no  bar  to  this  action,  unless  they  shall 
believe,  from  the  evidence,  that  the  town  of 
Carondelet,  or  those  holding  under  said  town, 
have  had  an  adverse  posBeasioo  in  fact  of  the 
land  in  controversy  In  this  case  by  an  actual 
occupation  on  the  ground,  visible  and  contin- 
ued, notorious,  hostile,  and  exclusive,  for  at 
least  twenty  years  next  preceding  the  com- 
mencement of  this  suit. 

7.  The  jury  are  instructed  that  the  aurv^ 
No.  120,  and  the  plats  and  field  notes  thereof 
given  in  evidence  by_  the  plaintiffs,  are  evi- 
dence of  the  true  location,  extt;nt  and  boundary 
of  the  out  lot  of  the  village  of  Carondelet, 
claimed  under  John  B.  Oamache,  Sr.,  by  his 
legal  representatives. 

8.  The  certified  extract  from  the  mijiutes  of 
Recorder  Hunt,  taken  under  the  Act  of  Con- 
gress of  36th  of  May,  1824,  [is]  evidence  that 
the  tract  of  land  therein  mentioned  and  de- 
scribed was  claimed  and  inhabited,  cultivated 
or  possessed,  by  John  B.  Oamache,  Sr.,  prior 
to  the  20th  day  of  December,  1808,  and  evi- 
dence that  the  same  was  confirmed  to  John  B. 
Oamache,  Sr.,  or  his  leral  representatives,  by 
■the  Act  of  Congress  of  13ih  June,  1812. 

9.  The  certified  extract  from  [the]  registry 
of  certificates  from  the  recorder's  office,  offerea 
in  evidence  [by  the  plaintiffs,  is  evidence]  that 
the  out  lot  therein  mentioned  was  confirmed  to 
John  B.  Gamache,  Sr.,  or  his  legal  repre- 
sentatives, by  the  Act  of  18th  June,  1812. 

10.  The  certified  extract  from  the  list  of 
claims  transmitted  by  the  recorder  of  land  ti- 
tles to  the  Surveyor-General,  and  certified 
from  the  office  of  the  Surveyor- General,  rela^ 
ing  to  the  claims  of  the  legal  representatives  of 
John  B.  Gamache,  Sr.,  is  evidence  of  said 
claim  and  the  extent  and  boundary  thereof, 
and  that  the  same  was  confirmed  by  the  Act 
of  Conjzress  of  13lh  June,  1813. 

11.  The  certificate  of  confirmation  of  the 
recorder  of  land  titles  In  Missouri,  given  In 
evidence  by  the  plaintiffs,  shows  a  prima  fade 
title  from  the  United  StalcA,  in  the  legal  repre- 
sentatives of  John  B.  Gdmache,  Sr.,  to  tlui 
land  therein  described. 

IV14 


To  which  decision  of  the  court,  refusmg 
said  instructioiu.  the  platntUCi  by  their  oountn 

excepted. 

*11ie  defendants  then  asked  Uie  [M57 
following  InstructionB,  which  were  given  bjr 
the  court  as  follows,  to  wit: 

Instructions  Kiven  to  defendants.  5.  If  the 
jury  find  that  the  land  spoken  of  by  the  wit- 
nesses as  actually  cultivated  and  poBsessed  by 
Gamache  did  not  embrace  the  land  now  u 
dispute,  they  ought  to  find  for  the  defoid- 
ants. 

17.  The  survey  No.  1^,  read  Xxy  the  pIldn^ 
iffs.  is  no  evidence  of  title,  nor  of  the  extent 
and  boundaries  of  Gamache's  claim. 

18.  The  testimony  taken  before  Hunt,  and 
read  in  evidence  by  the  plaintiff,  is  not  to  be 
regarded  bv  the  jury  in  the  present  case,  the 
defendant  insisting  that  the  clfum  had  been 
abandoned. 

To  the  civing  of  which  instructions  th« 
[plalntUEs]  by  their  counsel  excepted. 

The  verdict  being  for  the  defendants,  the 
case  was  carried  by  the  plaintiffs  to  the  Sa- 
preme  Court  of  Missouri,  where  the  judgment 
of  the  court  below  was  affirmed.  It  was  then 
brought  to  this  court  by  the  plaintiffs,  by  a 
writ  of  error,  issued  imder  the  twenty-mth 
section  of  the  Judiciary  Act. 

It  was  argued  by  Mr.  Holmes  for  the 
plaintiffs  in  error,  and  Mr.  Pieot  for  the  de- 
fendants. 

Only  those  points  will  be  noted  which  m 
connected  with  the  decision  of  the  court.  The 
counsel  for  the  plaintiffs  in  error  made  the 
following: 

III.  The  certificate  of  the  recorder  of  land 
titles,  offered  in  evidence  In  this  cose,  dated 
the  :r3d  of  January,  1839,  was  competent  and 
admissible  evidence  of  the  facts  nec^sary  to 
give  title  under  and  by  virtue  of  the  Act  of 
18th  June,  1812,  and  showed  a  prima  faeit  ti- 
tle in  the  legal  representatives  of  Oamache,  of 
the  date  of  that  Act,  to  the  lot  therein  described. 
Macklot  y  DvbreuU,  9  Mo..  489.  a  certificate 
issued  in  1843  held  good,  and  evidence  of 
title;  Bovee  v.  Papin,  11  Mo.,  16;  Bunitr  v. 
Hempbid,  6  Mo.,  106;  and  .Sarpy  v.  Papia.  7 
Mo..  503.  one  in  possession,  merely,  not  show- 
ing a  title,  cannot  question  the  certificate,  or 
survey;  Soulard  v.  AUen.  (Sup.  Court  of  Mo., 
Oct.  Term,  1853).  a  certificate  issued  by  Cm- 
way,  since  1830,  held  good.  The  objection  of 
the  Supreme  Court  of  Missouri  to  tuis  case  of 
Camaeke  v.  Piquignot  is  baaed  on  the  omiseioD 
of  this  claim  in  the  first  list  sent  to  the  Surrcf- 
or-General.  No  limit  of  time  was  fixed  by  the 
terms,  or  spirit  of  the  Act,  within  which  th« 
cerlificate  must  be  issued,  after  proof  made 
within  the  eighteen  months  prescribed,  or 
when  the  power  of  the  recorder  to  issue  it  was 
to  cease. 

IV.  The  certified  extract  from  the  registry 
of  certificates  was  competent  evidence,  that  tlie 
certificate,  authorized  by  the  Act  *of  [*458 
26th  May,  1824,  had  been  duly  Issued  by  the 
recorder  of  land  titles,  for  the  claim  thensn 
mentioned  and  described,  and  that  the  ssms 
had  been  confirmed  by  the  Act  of  13th  Jnnc. 
1813.  McOiltv.  Somera,  15  Mo,,  80:  BidUcr 
V.  Goonce,  9  Mo.,  351,  an  extrafit  from  this 
same  registry  of  certificates  held  admissible 
evidence.  (Boytrin  v.  Parka,  9  Mo.,  5M.) 
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v.  The  certified  extract  from  the  Surveyor- 
Oeneral'B  list  of  ciaima  proved  was  competeot 
evidence  that  this  claim  bad  been  officially  re- 
ported to  bim  by  the  recorder  of  laod  titles,  as 
8  claim  that  had  been  duly  proved  before  him 
within  the  eighteen  moDths,  and  that  the  Sur- 
veyor-Qeoeru  had  authority  by  law  to  survey 
it  as  such.  McGitl  v.  Somert.  and  other  cases 
cited;  the  Act  of  Coofn^ssof  the  39tb  April, 
iai6,  8  Stat,  it  L.,  8d4,  authorized  the  survey 
to  be  made. 

VI.  The  certified  extract  from  the  Ixraks  of 
Hunt's  minutes  of  testimony,  was  competent 
and  admissible  evidence,  for  the  purpose  of 
lowing,  that  wliatever  title  the  government  had 
in  this  out  lot,  at  the  date  of  the  Act  of  18th  of 
June,  1812,  as  between  the  government  and  the 
cliumanta,  had  passed  to  the  claimants;  a  mat- 
ter in  which  the  defeodaats,  as  third  persons, 
had  no  interest  and  no  concern,  at  least  until 
they  should  show  some  prior  or  superior  title 
to  this  land.  MeOiU  v.  Somert.  15  Mo.,  80-86: 
extracts  from  these  same  "recorder's  (Hunt's) 
minutes,"  and  from  the  Surveyor-General's  list, 
held  admissible  evidence  as  good  as  the  certifi- 
cate itself.  {BUMer  v.  Coonee,  9  Mo.,  861; 
Rouasin  v.  Farka,  8  Mo.,  S44.) 

1.  On  the  same  principle  as  a  deed  that  oon- 
atitutes  a  link  in  a  phdaUff's  chi^aof  title,  and 
to  which  the  defmdant  may  be  no  party  nor 
privy;  and, 

3.  On  tbe  principle  of  a  depodtion  taken  to 
peipetuate  testimony,  the  government  and  tbe 
claimants  being  the  only  parties  concerned  in 
the  effect  of  it,  and  both  being  present  at  the 
taking  of  it,  by  authority  of  the  Act  of  Con- 
gress. 

8.  Like  a  deposition,  it  is  evidence  tending 
to  prove  the  exislence  of  the  facts  prior  to  1808, 
necessaiy  to  bring  this  out  lot  within  tbe 
operation  of  the  Act  of  1818,  as  a  grant  of 
title. 

4.  The  Supreme  Court  of  Missouri  (Gamble 
J.,  delivering  the  opinion  of  the  court  in  this 
case),  affected  to  treat  this  testimony  of  wit- 
nesses as  if  it  had  been  some  .mere  volunteer 
"affidavits"  of  the  parties  themselves,  made 
extrajudicially,  and  without  authority  of  law. 
In  MeOiU  V.  simen,  the  same  judge  (deliver- 
ing tbe  opinion  of  the  court)  held  an  extract 
from  these  same  "  minutes,"  to  be  evidence  as 

as  the  certiflcate.  In  SmUard  v.  AUen, 
berTerm,  1858,Scott  J., delivering  the  opin- 
ion of  the  court  (Gamble  not  sitting),  held  a 
certidcate  of  Conway  (recorder)  issued  upon 
these  "  minutes"  of  testimony  to  be  good  evi- 
409*]  dence.  '"All  tbe  certificates  Uiathave 
been  issued  by  Hunt  or  Conway,sincethe  eight- 
een months  expired,  were  necessarily  based  on 
these  "  minutes  "  of  tbe  proof  made.  Memory 
of  three  large  volumes  of  proof  was  out  of  the 
question;  and  the  Surveyor  General's  list  was 
not  a  record  of  the  recorder's  office,  otherwise 
than  as  Hunt's  books  of  minutes  were  the  orig- 
inal from  which  that  list  was  drawn  off  as  an 
abstract,  in  1827. 

6.  Nothing  had  been  done  by  any  officer  of 
the  govanment  at  the  date  ot  the  taking  of  this 
testimony,  In  relation  to  the  claim  of  com 
mons,  that  recognized  any  right  or  title  of  the 
inhabitants  of  the  T-own  of  Carondelet  to  the 
land  included  in  this  outlet  as  commons. 
The  survey  of  the  comoioiu.  No.  SlOd,  and 
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the  outline  survey  of  the  common  field,  No. 
8103,  were  made  m  1£84. 

VII.  Tbe  fact  that  this  clahn  had  been  omit- 
ted in  the  first  list  furnished  by  Recorder  Hunt 
to  tbe  Surveyor- General,  and  that  it  was  not 
reported  till  the  13th  of  March,  1830.  has  no 
leffal  effect  whatever  on  tbe  title,  or  any  right 
ofthe  claimant  under  the  Act  of  the  26th  of 
May,  1834,  nor  upon  the  validity  or  admissi- 
bility of  the  above  documents  as  evidence;  for, 

1.  The  entry  of  the  claim  in  the  books  of 
Hunt's  minutes  as  a  claim  proved  audtiie  certifi- 
cate issued  upon  it.  as  such,  are  the  proper  legal 
evidence  of  the  decision  of  the  recorder  of  land 
titles  upon  tbe  sufficiency  of  the  proof  made. 
Mackiot  V.  DubrmU.  9  Mo.,  4B0:  the  recorder 
passed  upon  the  facts  referred  to  him  when  he 
issued  the  certificate;  the  point  was  made  in 
Mr.  Gamble's  brief,  tiiat  the  recorder  bad  no 
autiiority  to  issue  a  certificate  in  1842.  but  it 
was  not  specially  noticed  in  the  opinion  of  the 
court,  which  held  the  certificate  good. 

3.  The  powers  conferred  and  tbe  duties  im- 
posed by  Uie  Act  were  conferred  and  imposed 
on  the  recorder  of  land  titles  (a  perpetual  of- 
ficer), and  not  upon  Theodore  Hunt  mere- 
ly; he  was  expressly  required.  1^  the  third  sec- 
tion of  tbe  Act,  to  issue  such  a  certificate,  and 
no  limit  of  time  was  fixed  by  the  Act  within 
which  he  was  to  make  his  decision  on  the  proof 
taken  within  the  eighteen  months,  or  report 
the  claims  to  the  surveyor,  or  issue  the  certifi- 
cate, nor  in  which  his  power  to  do  so  was  to 
cease,  otherwise  than  by  a  complete  perform- 
ance of  tbe  duties  imposed  on  him.  (Act  of 
the  26th  of  May,  1834,  4  Stat,  at  L.,  65.)  - 

8.  The  second  clause  of  tbe  third  section  of 
that  Act,  requirlnga  list  of  claims  proved  to  be 
furnished  the  Surveyor- General,  was  merely 
directory,  and  imposed  a  ministerial  duty  only 
on  the  Recorder  of  land  titles,  touching  the  in* 
terual  administration  of  the  I^and  Office,  and  it 
was  not  intended  by  the  Act  to  be  a  condition 
precegent  to  the  issuing  of  a  certiflcate,  nor 
even  *to  the  right  of  tbe  claimant  to  f*460 
have  a  survey  made  of  bis  claim,  according  to 
law,  as  a  confirmed  lot.  {Lytie  v.  &ate  of  At- 
A:ans(U,9How.,U14-^.)  Perryv.  O'llanion, 
11  Mo.,  589-595:  parties  are  not  to  be  preju- 
diced by  delays  and  omissions  of  merely  minis- 
terial officers  and  government  agents.  Taylor 
V.  Brmen,  6  Cranch,  384:  a  law  requiring  an 
officer  to  record  surveys  within  two  months, 
and  return  a  list,  is  merely  directory,  and  the 
validity  of  the  survey  is  not  affected.  If  not 
done.    In  point  by  principle  and  analogy. 

4.  The  certiflcate  contamlng  an  accurate  de- 
scription of  the  lot,  so  that  any  surveyor  could 
floait,  wasall  the  evidence  of  title  tbe  claim- 
ants needed;  and  no  public  survey  was  neces- 
sary for  them,  though  a  convenience  to  them,  as 
well  as  to  the  government. 

OU  V.  Stmlard,  9  Mo.,  008.  604,  where  the  calls 
are  ascertained  by  the  grant,  tbe  construction 
is  then  matter  of  law  for  the  court.  Menard'n 
HeiTB  Y.  Matsey,  8  How.,  293,  as  to  certainty 
of  description,  "Idewtum  e»t"  &c.,  Smith  v. 
Un^  Siate$,  10  Pet.,  888:  a  grant  is  good  if 
capable  of  definite  location  by  its  description, 
without  a  survey.  CJiouteau  v.  mdJiarl,  2 
How.,  844:  an  Act  gives  title.  If  the  land  can 
be  identified  as  confirmed  without  resort  to  a 
»umy.    Vnittd  States  t.  Lawton,  S  How.,  10: 

-  r-  ^f* 
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the  Identity  of  the  land  granted  may  be  eatab- 
llshed  by  the  face  of  the  grant,  or  by  survey. 

The  proof  made  ascertains  (for  the  certifl- 
f»tea),  designates,  and  proves  the  tract,  which 
was  granted  by  the  Act  of  1812. 

6.  The  list  of  claims  proved  was  not  re- 
qaired  to  be  sent  to  the  Sumyor-Oeneral  for 
the  purpose  of  being  the  only  and  conclnsire 
evidence  for  or  against  the  claimants,  nor  was 
it  made  so  by  the  terms  or  nature  of  the  Act, 
either  of  uie  {act  that  a  claim  had  been 
proved  and  a  certificate  issued,  or  of  the 
recorder's  decision  on  the  proof;  nor  was 
It  of  any  Importance  to  the  claimant  whether 
the  claims  were  all  reported  at  once  or  not; 
but  the  first,  list  was  sufficient  Informalloa 
and  good  evidence  for  the  Surveyor- Gleneral  of 
what  it  contained,  and  the  supplementary  lists 
were  likewise  good  evidence,  and  sufficient  to 
authorize  a  survey  to  be  made  of  the  claims  re- 
ported, when  reported. 

6.  No  limit  of  time  was  fixed  within  which. 
If  clidma  proved  were  not  reported,  they  should 
nevCT  be  reported  at  all.  Oneobjectox  the  Act 
was  to  get  information  for  the  Bunreyor-Gen- 
eral,  and  obviously,  the  sooner  he  got  it,  and 
the  whole  of  it,  the  better. 

7.  When  the  first  list  had  been  furnished  to 
the  Surveyor- Qeneral,  nearly  two  years  after 
the  expiration  of  the  18  months  prescribed  for 
the  taking  of  the  proof  (tlien  supp<wed  by  the 
461*J  ^recorder  to  contain  all),  and  when,  by 
supplementary  lists,  the  omissions  had  been 
supplied,  and  the  errors  corrected,  the  Act  of 
Congress  had  then  only,  and  not  before,  been 
fully  and  substantially  complied  with,  in  this 
respect. 

8.  Any  merely  extra  legal  inference  to  be 
drawn  from  the  fact  of  the  omission  is  rebutted 
by  the  fact  that  there  were  other  omiadons  and 
'errors,  certified  by  Hunt  himself  to  have  been 
errors  in  transcribing  the  former  list  from  the 
books  in  his  office  (Hunt's  minutes),  and  con- 
clusively rebutted  by  the  fact  that  a  certificate 
was  issued;  for  if  the  recorder's  opinion  had 
been  against  the  claim,  at  first,  the  issuing  of 
a  certificate  ^hows  that  he  had  changed  tliat 
opinion,  and  was  satisfied  with  the  prmif. 

0.  The  omission  and  delay  have  prejudiced 
nobody.  The  lot  has  not  been  set  apart  for 
schools,  as  a  vacant  lot,  nor  would  it  have  beeo 
included  in  the  survey  of  the  commons,  by 
Brown,  if  the  commons  belonging  to  the  village 
had  been  surveyed  according  to  their  claim  and 
conflrmation,  as  directed  tlie  8d  section  of 
the  Act  of  Seth  May,  1834,  nor  if  he  had  con- 
sulted the  records  of  the  recwder's  office,  and 
the  proof  there  made  of  this  claim,  as  he  oi^t 
to  have  done. 

This  out  lot  was  surveyed  by  Brown,  at  the 
same  time,  and  under  the  same  instructions,  as 
the  other  town  lots,  out  lots,  and  common  fields 
of  Carondelet  (in  1880).  Brown  might  as  well 
have  included  other  common  fields  as  this  one 
in  his  survey  of  commons.  In  1884.  Many  of 
them  were  never  proved  before  the  recorder. 

The  counsel  for  the  defendant  in  error  made 
(amo^t  others)  the  following  points: 

1.  The  list  returned  by  Recorder  Hunt  (certi- 
fied to  include  a  description  of  all  the  lots  proved 
up  before  him^  which  does  not  include  a  de- 
■oripUon  of  the  Qamache  claim.  Is  conclnsive 


against  the  plaintiffs.  (M  sec.  Act  of  BbyM, 
lct24,  Stat.  atL..  Vol.  IV..  p.  W.) 
'  1.  Whether,  if  the  plaintiffs  bad  a  certificate 
of  confirmation  issued  by  Hunt  for  their  claim, 
they  could  dispute  the  correctness  of  the  list 
need  not  be  inquired  into,  seeing  that  the  plaint- 
iffs have  no  such  certificate. 

The  statute,  however,  deslniated  two  dis- 
tinct matters  of  evidence  which  it  would  seem 
were  both  required  to  be  possesdbd  by  a  party 
claiming  the  benefits  of  the  law.  First,  tbecer- 
tificate.  This  was  intrusted  to  the  deimant. 
whose  claim  was  confirmed,  and  the  plaintiib 
should  either  have  produced  the  ooliflcaie.  v 
at  least  shown  that  it  was  issued.  Second,  the 
list.  This  was  retained  by  the  government  u 
the  record  of  what  was  confirmed;  and  the 
plaintiffs  should  have  shown  *that  it  [*402 
included  their  claim.  In  this  case  it  appears, 
affirmatively,  that  no  such  certificate  was  ever 
issued,  and  that  neither  the  list  nor  the  eo^ 
thereof  embraces  this  claim. 

2.  It  is  notneceasaiT,  for  the  disposal  ctf  this 
case,  to  inquire  into  the  validity  of  the  acts  of 
Recorder  Hunt  in  making  supplemental  and  ex- 
planatory returns  to  the  surveyor,  subsequent 
to  his  return  of  the  list  required  by  law.  seeing 
that  the  plaintiff's  claim  is  not  included  in  any 
such  return.  Whether  such  acts  were  valid  or 
not,  they  are  cumulative  evidence  against  the 
claim  of  plaintiffs.  They  go  to  show,  that  even 
after  reviewing  and  revising  bla  deddcms.  the 
recorder  persevered  in  his  r^ection  of  the  claim 
of  Qamache's  representatives. 

8.  The  recorder  expressly  certified  that  the 
list  contains  all  the  lots  confirmed  by  him. 
Courts  cannot  took  behind  that  list.  Mmilar 
lists  have  always  been  considered  as  binding  on 
tlie  ministerial  deportments  of  the  goverammt. 

4.  In  the  Ust  aro  Included  numerous  claims, 
proved  before,  and  certified  by  the  recorder  as 
confirmed,  and  which  were  embraced  within 
the  limits  of  the  claim.  He  must  necessarily 
have  decided  against  the  Oamacbe  claim  In  de- 
ciding in  favor  of  the  adversary  claims. 

The  recorder  acted  in  a  jumdal  capaciQr  is 
Uie  execution  ot  the  extraordinary  duties  im- 
posed on  him  by  the  Act  of  1824,  and  his  de- 
cisions are  re«  aajvdieaieB. 

II.  The  certificate  of  conflrmation  Issued  by 
Recorder  Conway  in  ItfSO,  is  mooly  Tfrfd. 

1.  It  is  void  on  its  face. 

2.  It  is  void  for  want  of  jurisdicti<Hi.  The 
general  powers  of  the  recorder,  as  denoted  by 
bis  title,  are  purely  clericat,  and  sre  set  forth 
in  the  law  creating  the  office.  (See  sections  S 
and  4  of  Act  of  March  2, 1805.  Stat,  at  L.,  Yd. 
II.,  p.  826.) 

'The  powers  given  to  the  recorder  b^  the  Act 
of  1824  were  extraordinary  and  judicial.  Upon 
their  execution  the  office  as  to  such  extraordi- 
nary  powers  became /^nrfu«  oMeio.  The  pow- 
ers, if  not  exhausted,  ceased  by  limitaiioa. 
First,  eighteen  months  from  the  passage  of  the 
Act,  the  power  to  receive -claims  and  evidence, 
expressly  ended  by  the  terms  of  the  first  ac- 
tion. 

The  second  section,  although  confined  to  rega- 
latiog  the  duties  of  the  surveyor.  \ookB  to  a 
prompt  determination  of  the  duties  of  the  re- 
corder. How  could  the  surveyor,  immeriiawly 
after  the  explrMJon  of  the  eighteen  moaUH, 
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derfgnate  the  vacant  lots  (oamely:  Uioee  not 
certified  and  Hated  br  the  recorder  as  conflrmed) 
UDleas  the  recorder  had  previously  performed 
those  datiee? 

The  third  secUon  contemplatea  the  iasuingof 
the  recorder's  certificates  within  the  eighteen 
463*]  months.  After  providing  for  *them, 
it  proceeds  to  require,  further,  that  so  soon  as 
the  said  term  shall  have  expired,  the  recorder 
ahall  furnish  the  surveyor  with  a  list  of  the  lots 
so  ptpved.  The  list  was  designed  to  embrace 
the  certlRed  lota  only.  The  Act  contemplates 
the  impOBsiMlit^  of  the  reconler  preserving  In 
hia  breast  donng  a  term  of  near  eighteen 
months,  the  remembrance  of  many  hundreds  of 
decteions,  and  points  out  the  certincates,  or  reg- 
istry thereof,  as  the  record  which  he  shall  pre- 
serve of  the  lots  "  so  proved,"  and  from  which 
he  is  to  compile  his  list.  The  making  and 
transmitting  the  list  was  the  Anal  act.  That 
ilone,  the  powers  conferred  by  the  law  ceased. 

Second.  Although  the  office  and  general  pow- 
ers of  the  recorder  are  perpetual,  yet  special 
and  temporary  powers  given  for  a  particular 
purpose,  will  not  endure  forever. 

Qranliog  that  the  powers  conferred  by  the 
Act  of  1^  were  not  simply  conferred  on 
Hunt,  the  recorder  for  the  ume  twing,  but  on 
his  office ;  yM  to  have  authorised  Conway,  or 
any  successor,  to  have  issued  a  oertlflcate  of 
confirmation,  such  successor  should  have  suc- 
ceeded to  the  office  during  the  prescribed  terra 
of  eighteen  months,  and  the  proof  must  tiave 
been  made  before  him. 

8.  Ttie  head  of  the  Land  Department  on  the 
appeal  of  Iho  phUntifls.  has  decided  that  the 
proceedings  of  Conway  were  of  no  avail  under 
the  law. 

III.  The  abstract  from  the  registry  of  con- 
firmations issued  by  Conway,  is  void. 

The  certificate  itself  being  a  "  mere  nullity" 
as  declared  by  the  Supreme  Court  of  Hiwouri, 
the  fact  that  it  was  issued,  and  when,  is  of  no 
importance.  Its  only  use  in  the  case  is  to  show 
affirmatively , what  nught  otherwise  appear  only 
negatively,  that  Recwder  Hunt  isaiua  no  cer- 
tificate oi  conflrmotfiHi. 

IV.  The  extracts  from  Hunt's  minutes  are 
not  evidence. 

1.  Hunt  was  not  a  commissioner  to  take  tes- 
timony, and  the  affidavits  were  received  with- 
out notice,  the  co-defendant  in  this  suit  being 
then  in  the  actual  possession  of  the  land. 

2.  The  Act  required  no  recorded  or  written 
proof  before  the  recorder,  and  the  circumstance 
that  affidavits  were  taken  by  Hunt,  touching 
the  Qamache  claim,  is  no  evidence  that  he  con- 
sidered it  as  proved  to  have  been  inhabited, 
cultivated  or  possessed,  prior  to  the  20ih  De- 
cember. 1808,  and  that  the  land  claimed  was  an 
out  lot. 

8.  On  the  contrary,  Ihe  circumstance  that  ttie 
claim  was  not  entered  in  bis  list,  is  decisive  to 
show  that  he  was  not  satisfied  with  the  proof. 

V.  The  return  of  the  description  of  the  Ga- 
mache  claim  to  the  surveyor,  by  Conway,  in 

was  merely  null,  and  afforded  no  evidence 
of  title  whatever. 

464*]  *Tbe  abuses  to  which  such  a  practice 
will  kid  are  manifest.  If  Hunt's  may  be 
altered  after  twelve  years  have  elapsed,  altera- 
tions may  be  made  at  any  distance  of  time;  if 
future  reoordets .  may  supply  fancied  omis- 
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rions,  they  may  strike  out  such  claims  as  they 
may  regard  as  erroneously  entered ;  if  they  can 
thus  deal  with  the  list  of  Hunt,  they  can  do 
the  same  with  Bates*  confirmations,  and  the 
numerous  land  titles  depending  on  the  action 
of  the  recorders  of  former  days,  will  lie  at  the 
mercy  of  officers,  selected  not  for  their  capaci- 
ty to  judge  of  the  proofs  of  titles,  but  for  their 
fidelity  in  taking  care  of  Ixmks  and  papers. 

Mr.  Justice  Oaitroit  del^red  the  opinion  of 

the  court: 

This  case  was  l)rottght  here  by  writ  of  eiror 
to  the  Supreme  Court  of  Missouri,  and  pre- 
sents questions  alleged  to  to  be  cognizable  in 
this  court  under  the  ^th  section  of  the  Judi- 
cianr  Act.  The  plaintiffs  claimed  a  tract  of 
land  of  six  arpents  in  front,  and  forty  back, 
lying  adjoining  to  the  Village  of  Carondelet. 
in  Missouri.  It  was  clamed  as  "an  out  lot" 
which  had  been  confirmed  by  the  Act  of  Con- 
gress of  June  18th,  1812,  to  John  B.  Qamache, 
the  ancestor  of  the  ptaintifTs. 

In  support  of  this  position  there  was  offered, 
in  evidence,  certain  documents  issued  from 
the  office  of  the  recorder  of  land  titles.  The 
first  was  a  paper  claimed  to  Iw  a  certificate  of 
confirmation  issued  by  Conway,  the  Recorder 
of  land  titles,  dated  2ad  January,  1889,  under 
the  Act  of  Congress  of  the  36th  May,  18M. 
The  second  was  an  extract  from  the  registry 
kept  by  the  Recorder  of  certificates,  issued  by 
him  under  the  Act  of  1824,  by  which  it  ap- 
pears that  Conway  entered  the  certificate  of 
Oamache's  representatives  on  that  re^ster  on 
the  12lh  March,  1889,  and  furnished  on  that 
day  to  the  Surveyor-Oeneral  a  description  of 
the  land.  The  third  was  an  extract  from  the 
additional  list  of  claims  furnished  by  the  Re- 
corder to  the  Surveyor-General  on  the  i3th 
March,  1889,  which  addition  was  of  the  Ga- 
mache  claim  alone.  There  were  other  docu- 
ments showing  that  Hunt,  who  Vas  the  recorder 
of  land  titles,  who  acted  under  the  Act  of  1824 
in  taking  proof  of  claims,  and  who  filed  with 
the  surveyw  the  list  of  claims  imived  before 
him,  had  filed  one  or  two  supplemental  or  ex- 
planatory lists  after  the  first. 

The  court  below  rejected  the  evidence  of- 
fered. 

A  survey  of  the  claim  of  Gamache  was  made 
by  a  deputy-surveyor  under  instructions  from 
the  Surveyor-General,  and  the  survey  being  re- 
turned to  the  office  by  the  deputy  and  a  plat 
made,  the  word  "  approved"  was  written  upon 
it  and  signed  by  the  then  Surveyor-General, 
but  it  never  was  recorded.  It  appeared,  in  evi- 
dence, that  the  practice  of  the  surveyor's  office. 
*when  a  deputy-surveyor  made  return  [*4:65 
of  a  survey  which  he  had  been  instructed  to 
make,  was.  to  have  the  survey  examined,  to 
see  the  manner  in  which  the  deputy  had  fol- 
lowed the  instructions  given,  and  if  be  had  fol- 
lowed them,  his  work  was  approved,  and  the 
approval  evidenced  by  such  writing  as  bad 
been  made  in  this  case,  which  was  intended  to 
authorize  the  payment  of  the  deputy  for  his 
work;  and  that  subsequently  the  survey  was 
more  carefully  examined,  and  if  found  to  be  a 
proper  survey  in  all  respects  it  was  recorded  in 
the  books  of  the  office,  which  was  Uie  evidence 
that  it  was  finally  adopted  and  approved,  and 
that  by  the  practice  of  the  office  certified  copies 
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of  surveys  were  ooi  girea  out  until  ttaey  were 
thus  finally  epprDvecl  anil  recorded.  Coaww, 
who  had  been  Surreyor-Qeneral  as  wdl  as  Re- 
corder, tesUfled  that  he  would  regard  the  sur- 
vey of  the  Gamache  claim  as  an  approved  sur- 
vey, and  would  record  it  as  such  u  he  were  in 
the  office. 

It  appeared  in  evidence,  that  the  present 
Surveyor- Qeoeral  refused  to  record  it  as  an  ap- 
proved survey,  or  to  certifyit  to  the  Recorder 
as  a  survey  of  land  for  which  a  ontificate  of 
conflrmatioD  Is  to  issue,  and  that  in  that  refusal 
he  is  sustained  by  the  department  at  Wash- 
ington. 

After  the  evidence  was  closed,  the  court,  by 
an  instruction,  declared  that  the  survey  was 
not  evidence  of  title,  nor  of  the  boundariee  and 
extent  of  Qamache's  claim. 

A  certified  copy  of  the  aflSdavits  made  by  Re- 
corder Hunt,  when  he  was  taking  proof  under 
the  Act  of  1824,  was  in  evidence,  but  an  in- 
struction given  to  the  juty  substantially  ex- 
cluded them  from  consideration. 

On  this  state  of  facU  ths  Supreme  Court  of 
Missouri  held,  among  other  things,  as  follows: 

"  In  the  present  case  we  have  a  recorder  of 
land  titles,  fourteen  years  from  the  passage  of 
this  Act,  attempting  to  give  the  endence  of 
title,  by  issuing  a  certificate  of  confirmation, 
and  certifying  the  claim  to  the  Surveyor-Gen- 
eral as  one  confirmed  by  the  Act  of  1813.  If 
the  government  of  the  United  States  has  con- 
firmed the  title  set  up  by  the  plaintiffs  by  that 
Act  of  Congress,  then  the  party,  as  has  been 
hdd  in  this  court,  does  not  lose  bis  land  by 
the  failure  to  procure  the  evidence  provided 
for  by  the  Act  of  1824;  and  under  these  decis- 
ions the  plaintiffs  in  this  case,  after  the  evi- 
was  rejected,  which  they  clfdmed  was  rightly 
issued  under  the  last-mentioned  Act,  proceeded 
to  prove  the  cultivation  and  possession  of  their 
ancestor,  Gamache,  and  claimed  that  the  title 
was  cxmfirmedliy  the  Act  of  1813." 

"  If  the  evidence  of  title,  purporting  to  be  is- 
sued under  the  Act  of  1884,  appeared  undis- 
puted by  the  United  States,  and  acknowledged 
and  treated  by  the  government  as  effectual, 
4641*]  then  it  may  *be  that  a  person  who  was  a 
mere  stranger  to  the  title  would  not  be  allowed 
lo  dispute  the  correctness  of  the  conduct  of  the 
officers  in  their  attempt  to  (»rry  out  the  law. 
But  when  we  find  that  the  government  itself, 
in  its  own  officers,  arrests  the  progress  of  the 
title,  and  the  whole  reliance  of  the  p&ny  in 
this  case  is  upon  the  acts  of  the  recorder,  the 
correctness  of  which  is  denied  by  the  govern- 
ment, we  will  examine  his  acts  and  give  them 
effect  only  so  far  as  they  conform  to  the  law." 

"  That  the  recorder,  under  the  Act  of  1834, 
was  required  to  act  in  a  guati  judicial  diarae- 
ter,  is  perfectly  manifest,  although  there  was 
no  mode  provided  by  the  law  for  the  expression 
of  an  opinion  against  the  sufficiency  of  the  evi- 
dence given  before  him.  If  a  claim  was,  in 
his  judgment,  confirmed  by  the  Act  of  1812, 
he  issued  to  the  party  a  ceriiflcate  of  confirma- 
tion, and  included  the  lot  in  the  descriptive 
list  which  he  was  required  to  fumi^  the  Sur- 
veyor-General. If  there  was  a  failure  to  prove 
the  inhabitation,  cultivation,  or  possession  to 
bis  satisfaction,  he  simply  omitted  to  include 
the  cl^m  in  his  list,  and  he  issued  no  cer- 
tificate." 
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• '  Tiie  acts  required  to  be  done  when  a  ekim 
was  conflnned,  wean  to  be  done  Immndiatdy 
after  the  expiration  of  the  time  limited  for  tak- 
ing the  proof:  and  when  we  see,  from  tiw  evi- 
dence offered  by  the  plaintiff,  that  the  reoordsr 
filed  his  list  of  confirmations  with  the  surveyor 
in  October,  1837.  near  twelve  years  before  Con- 
way, his  successor,  returned  the  present  claim 
to  that  office,  we  cannot  avoid  the  concluaon 
that  this  latter  act  was  not  within  the  scope  al- 
lowed for  such  proceeding  by  tiie  Act  of  Con- 
gress. It  Is  not  necessary  to  mitfntoln  uiat  if 
Hunt,  the  Recorder  who  took  the  proof,  had 
died  before  he  acted  upon  the  claims,  his  suc- 
cessor could  not  act  upon  them;  but  when  lie 
did  act,  and  made  out  and  furnished  to  ihe 
surveyor  the  list  required  by  law,  the  coocls- 
sion  U  one  which  uie  law  draw^  that  daimi 
not  within  that  list  are  claima  not  proved  to 
his  satisfacUoa." 

The  clum  of  Gamache  was  anxiously  prose- 
cuted before  the  department  of  pubhc  lands 
at  Washington  during  the  pendency  of  this 
suit,  and  tras  there  decided  by  the  commisBOBcr 
in  conformity  to  the  decision  of  the  Supreme 
Court  of  Missouri;  and  which  decisiim  was 
confirmed  by  tiie  Secretary  of  the  Interiiw  in 
September  hut  The  reasons  for  this  decbioo 
are  here  glveu  in  the  language  of  tiie  commis- 
sioner in  reply  to  the  phdntiffs'  oounael,  prose- 
cuUiuc  the  claim. 

"The  Surveyor-General  at  8t.  Louis  having 
declined  to  approve  the  survey  as  made  1^ 
Brown  for  Gamache,  and  to  certi^  the  same 
to  the  recorder — Ton  apply  tothiaofflf»  to  give 
orders  to  Surveyor-General  Clark,  "  requiriu 
him  to  return  the  "survey  of  the  tract  r*46T 
of  six  by  forty  arpents  in  the  name  of  John  B. 
Gamache,  Sr.,  or  bis  legal  representatives,  to 
the  recorder  of  land  titles,  and  that  the  recorder 
be  directed  to  issue  to  'you'  a  certificate  of 
confirmation  in  the  usual  form,  that  '  you'  may 
ban  the  evidence  of  your  title  in  the  usual 
form  for  the  purpose  of  prosecuting  your  righto 
in  the  courts  having  competent  jurisdictiML'' 

' '  In  behalf  of  the  repreeenlativea  of  Gamache 
it  is  maintained  that  they'are  confirmed  by  the 
Act  of  18th  June,  1812. 

"  The  first  section  of  the  supplemental  Ad 
of  seth  of  May,  1834,  made  it  the  duty  of  the 
individual  owners  or  claimants  whose  lots  were 
confirmed  by  the  Act  of  1813  on  the  ground  al 
inhabitation,  cultivation,  or  possession  prior  lo 
the  20tb  of  December,  1803,  '  to  proceed  with- 
in eighteen  months  after  the  passage  of  the  Act 
of  1^,'  to  designate  their  said  lots  by  proving 
before  the  recorder  of  land  tiUes  for  s^  Stale 
and  territory  the  fact  of  such  inhabitation,  cul- 
tivntlm  or  poaseedon,  and  Che  boundaries  and 
extent  of  each  cli^m,  so  as  to  enable  the  Sor- 
veyor-General  to  distinguish  the  {vivate  bom 
the  vacant  lots  appertaining  to  the  said  towns 
and  villages." 

"  The  third  section  of  the  said  Act  of  1834 
made  it  the  duty  of  the  recorder  lo  ifsue  s 
certificate  of  confirmation  for  each  claim  ooi- 
flrmed,  but  further  declaies  as  follows: 

' '  And  so  Boon  as  the  said  term  shall  have  ex- 
pired, he  shall  furnish  the  Surveyor-Gaienl 
with  a  list  of  the  lots  so  proved  to  have  been 
inhabited,  cultivated  or  pcMseased,  to  wrve  as 
his  guide  in  distinguislilog  them  from  the 
meant  lota  to  be  irt  apart  as  above  deacribed, 
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and  shall  transmit  a  copy  of  Buch  list  to  the 
Commissioners  of  the  Oeaeral  Land  Otflce." 

"  A  report  or  list,  purportioe  to  contain  ail 
the  claims  proved  up  under  the  Act  of  1834, 
was  accordiogly  returned  to  this  office  in  liiil, 
but  that  list  does  not  embrace  this  particular 
claim  of  Oamache  for  6  X  40  anwnts  within 
the  limits  of  the  Carondolet  Coramons. 

We  have  no  power  to  look  behind  that  list 
in  order  to  determine  what  has  or  has  not  been 
conSrmed  aoy  more  than  we  could  look  behind 
the  face  of  a  report  of  a  board  of  commis- 
ricners  or  of  the  recorder,  which  had  been  con- 
firmed by  a  law  of  Congress,  and  take  cogni- 
EBDce  of  a  case  not  embraced  by  such  report, 
even  if  satisfied  that  it  had  been  omitted  by  the 
reporting  officer  through  inadvertence.  Tliis 
is  a  well-scttled  principle.  (See  instructions  to 
register  and  receiver,  18th  April,  1886.  2d  part 
Birchard's  Comp.  prioted  laws,  instructions 
and  opinions,  page  757,  &c.) 

**Aa  theSd  secUonof  the  Act  of  36th  of  Mav, 
1824,  then  expressly  declares  that  the  liet  to  be 
46S*1  furnished  by  the  recorder  * '  shall  serve 
as  a  guide '  to  the  Surveyor-General  in  the  ex- 
ecution of  the  duties  devolved  on  him  by  the 
Act,  and  as  it  is  not  shown  that  the  claim  in 
question  is  embraced  by  that  list,  neither  that 
office  nor  thie  office  has  the  power  to  treat  the 
claim  in  question  as  conflnnea  and  enUtled  to  an 
approved  survey,  and  consequently,  in  my  opin- 
ion, the  commissioner  has  not  the  legal  ability 
to  comply  with  your  application  in  the  prem- 
ises," 

With  the  correctness  of  these  decisions  of  the 
Supreme  Court  of  Missouri  and  the  Depart- 
ment of  Public  Lands  we  entirely  concur.  Nor 
will  we  add  any  views  of  our  own  in  support 
of  the  state  dedrion.  for  the  reason  that  the 
QuesUoDB  here  presented  are  peculiarly  local, 
being  limited  to  the  City  of  St.  Louis  and  a 
few  villages  in  the  State  oi  HlBSouri,  the  public 
at  large  having  no  concern  with  any  question 
presented  in  thia  cause.  And  after  due  con- 
sideration, we  here  take  occasion  to  say,  that 
although  it  is  in  the  power  of  this  court,  and 
made  its  duty,  to  review  all  cases  coming  here 
from  state  courts  of  last  resort.  In  which  was 
drawn  in  question  and  construed  prejudicial  to 
a  party's  claim,  the  Constitution  or  a  law  of 
the  United  States,  or  an'  authority  exercised 
under  them,  still,  in  thiii  peculiarly  local  class 
of  coses  asserting  titles  to  town  and  village  lots, 
confirmed  by  the  Act  of  1813,  we  feel  exceed- 
ingly indisposed  to  disturb  the  state  decisions. 
Bo  far  the  ability  and  soundness  they  manifest 
have  commanded  our  entire  concurrence  and 
respect,  and  are  likely  to  do  so  in  future.  It 
is  proper  further  to  remark  tliat  the  jury  was 
instructed,  at  the  request  of  the  plaintiffs,  that 
inhabitation  and  cultivation  of  a  part  of  the 
lot,  claiming  the  whole,  would  be  good  for  the 
whole  withm  the  meaning  of  tlie  Act  of  1812. 

'*  The  jury  was  also  insiructedat  the  defend- 
ant's request,  "that  if  the  land  spoken  of  by 
the  wituesses  as  actually  cultivated  and  pos- 
sessed by  Gamache,  did  not  embrace  the  land 
now  in  dispute,  tliey  ought  to  find  for  the  de- 
fendants." 

In  regard  to  these  Inatructtons  the  StateCourt 
held  that— 

**  The  first  Instrudion  given  for  the  defend- 
ant, if  It  stood  olooe,  would  be  so  entirely  er- 
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roneouB  as  to  require  a  reversal  of  the  Judgment. 
That  the  jurv  should  he  required  to  und  for  the 
defendant,  if  the  cultivation  by  the  elder 
Gamache  was  not  a  cultivation  of  the  precise 
piece  of  ground  In  controversy,  would  have 
been  so  gross  a  mistake,  that  neither  the  court 
Dor  Uie  counsel  asking  the  Instruction  could  be 
supposed  to  have  fallen  into  It.  Accordingly, 
when  we  examine  the  second  instruction  given 
for  the  plaintiff,  we  find  the  court  telling  the 
jurv  that  the  cultivation  of  a  pait  of  a  tract, 
under  claim  of  the  whole,  was,  under  the  Act 
of  1813,  a  cultivation  of  the  whole  tract;  and, 
*ln  looking  into  the.  case,  we  see  that  [*469 
the  controversy  was  whether  this  cultivation  of 
Gamache  was  not  on  an  entirely  different  tract 
from  that  now  claimed  to  iaclude  the  premises 
in  dispute.  "  We  are  satisfied  that  the  jury 
must  have  understood  the  question  to  be, 
whether  the  cultivation  of  Gamache,  spoken  of 
by  the  witneoses,  was  at  any  place  upon  the 
tract  to  which  his  heirs  now  claim  title,  or  at 
some  place  upon  an  entirely  different  tract.  In 
this  view  of  the  question  submitted  to  the  jury, 
there  would  be  no  propriety  in  reversing  the 
judgment  for  the  instruction  given  for  the  de 
fendant." 

The  instructions  asked  by  theplfdotiffs.  which 
were  refused  by  the  court,  all  refer  to  the  pro- 
ceedings In  the  Fecorder'a  office,  the  effect  of 
which  has  been  considered. 

On  the  wAoftf  it  U  ordered  that  the  judgment  ii 
ajjirmed. 

ORDKH. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  Stale  of  Missouri,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
cmJered  and  adjudged  by  this  court,  that  the 
Judgment  of  the  said  Supreme  Court  in  thia 
cause  be,  and  the  same  is  hereby  affirmed,  with 
costs. 

Aff'g-17  Mo.,  310. 
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THE  STEAMBOAT  NEW  WORLD,  ED- 
WARD MINTURN,  WILLIAM  MENZIE, 
AND  WILUAMH.  WEBB,  Claiinantaaad 
AppeHant»,  ^ 

FREDERICK  G.  KING. 

Admiralty  juriediction  of  U.  H.  Courts — NegU- 
genee — injurious  escape  of  steam  from  uteam- 
boat  boiler  u>  prima  facie  evidence  of— defend- 
ant mutt  disprove — eases  examined. 

Where  a  llbcl  was  fllod,  clafmlD^  cotnponsatfon 
for  Injuries  sustained  by  a  passeugor  in  a  steam- 
boat, proceeding  from  tjacramenUi  to  ti&n  Fran- 
cisco, in  California,  tbe  case  la  within  the  admiral- 
ty  lurlridlcUon  of  the  courts  of  the  United  States. 

Tbe  circumstance  that  the  passenger  was  b 
"  steamboat  man,"  end  as  such  carried  gratultous- 
ly,  doea  uot  deprive  him  of  the  right  of  redress  en- 
joyed by  other  pa^ngGrs.  It  was  tbe  custom  to 
carry  such  persons  free. 

Tbe  master  had  power  to  bind  the  boat  by  giving 
fiucb  a  free  passaKe. 

The  prlUL'lple  asserted  In  H  How.,  466.  ro-affirmed, 
namely:  that "'  when  carriers  undertake  to  convey 
pereoQB  by  the  agency  of  steam,  public  policy  and 
safety  require  that  ihey  should  be  held  to  tbe 
greatest  poisslble  care  and  dtUgenoe." 

The  theory  and  eases  examined  rebtlve  to  three 
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derreee  of  aegUffeooe,  namely :  sllffbt,  ordinary ' 
anu  gross. 

Skill  is  required  for  the  proper  management  of 
the  boilers  and  machinery  of  a  steamboat ;  and  the 
failure  to  exert  that  akill,  either  beoause  it  is  not 
possessed,  or  from  inattention,  is  ffross  negligence. 

The  13tb  section  of  the  Act  of  Congress,  passed 
on  thenh  of  July,  18S8  (5  Stat.at  Large.  aOB),  makes 
the  Injurious  escape  of  steam  prima  facie  evldenue 
of  n<^liftence  J  and  the  owners  of  the  lioat.  In  or- 
der to  escape  from  responsibility,  must  prore  that 
there  was  no  negligence. 

470*]  •The  facts  in  this  case,  as  disclosed  by  the 
evidence,  do  not  disprove  negligence.  On  the  con- 
trary they  show  that  the  boat  in  question  was  one 
of  two  rival  boats  which  were  "doing  their  best" 
to  get  ahead  of  each  other :  that  efforts  had  been 
made  to  pass;  that  the  engineer  of  the  boat  Id 
question  was  restless,  and  constantly  watohlng  the 
hindmost  boat;  and  that  the  owners  of  the  ooat 
have  failed  to  prove  that  she  carried  only  the  woal) 
quantity  of  steam  which  they  alleged. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  DiB* 
tiict  of  California. 

It  was  a  iibel  filed  by  King,  complaining  of 
severe  personal  injury,  disabOng  him  for  ufe, 
from  the  explosion  of  the  boiler  of  the  steam- 
boat New  World,  while  he  was  a  passenger, 
on  her  passage  from  Sacramento  to  San  Fran- 
dsco,  in  Cahfomia. 

The  District  Court  decreed  for  the  libelant 
Id  $3,500  damages  and  costs;  and  the  owners 
of  the  boat  appealed  to  this  court. 

The  substiuice  of  the  evidence  is  stated  in  the 
opinion  of  the  court. 

It  was  argued  by  Mr.  Cutting  for  the  ap- 
pellants, ana  by  Mr.  Mayer  tor  the  appellee. 
Points  for  the  appellants: 
First.  The  steamboat  New  World  occupied 
□o  relation  towards  the  libelant  tfati  imposed  on 
her  the  duty  to  carry  safely,  or  any  duty  what- 
ever, as  the  libelant  had  not  paid,  and  was  not 
to  payany compensation  for  his  transportation. 

1.  The  master  had  no  power  to  impose  any 
obligation  upon  the  steamboat,  by  receiving  a 
passenger  without  compensation. 

It  was  not  within  the  scope  of  bis  authority. 
(Orantv.  Norway,  10  Com.  Bench  R.  Mann  G. 
&  3.,  6Q4,  686,  reported  also  in  3  £.  Law  and 
Eq..  837.  and  15  Jur..  2»C;  BuUer  v.  Banng,  3 
C.  &  P..  618;  aHum'Bank  v.  Nantucket  8.  B. 
Co.,  3  Story,  C.  C.,  83,  84;  v.  iVwAerwn.  3 
Story,  C.  C,  475;  Qen.  Int.  Ina.  Co.  v.  Buggies. 
13  Wheat.,  406;  MiddUton  v.  tbtoler  et  (U.,  1 
Salk.,  283.) 

3  There  was  no  benefit  conferred  on  the 
steamboat  whence  any  obligation  could  result. 

8.  It  was  not  a  case  of  l^Iment.  (Story  on 
Bailm.,  sec.  3;  Kent's  Com.,  Vol.  II.,  p.  558; 
Ang.  on  Car.,  sec.  4.) 

4.  The  libelant  assumed  the  risk  of  his  own 
transportation. 

0.  The  libelant  stands  In  a  less  favorable  re- 
lation than  the  steamboat's  servants,  but  she 
would  not  be  liable  to  them  for  negli}rence  of 
their  fellow  servants,  (fhrmll  v.  B.  db  W.  B. 
E.  Co.,  A  Mete.,  49;  Hayes  v.  Weetern  B.  B. 
Co..  8  Cush.,  370;  Goon  v.  Syraeuee  A  U.  B.  B. 
Co..  \  Seld.,  498;  S.  C,  6  Barb..  281;  Pn'Mffey 
V.  mml^.  8M.  &  W.,  1.) 

0.  He  stands  in  a  less  favorable  relation  thui 
goods  carried  under  gratuitous  bailment  of  man- 

47  !•]  *For  passengers  carried  for  hire  stand 
in  leas  favored  positions  than  goods. 

But  the  gratuitous  mandate  Imposes  only  the 
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slightest  diligence,  and  attaches  liability  only 
to  gross  negligence.  (Ang.  on  Cor.,  sec  81; 
Story  on  Bailra..  sees.  140, 174.) 

7.  He  stands  in  a  less  favorable  relation  than 
slaves  transported  gratuitously  from  mere  mo- 
tives of  humanity.  But  the  carrier  isonlr  liable 
for  gross  negligence  in  their  carriage.  (AyHT, 
Anderam,  3  Pet.,  166.) 

8.  In  no  reported  case  has  any  such  action 
been  brought,  or  right  of  action  clumed. 

Second.  Even  if  the  libelant  were  to  he  re- 
garded as  a  passenger  carried  for  hire,  tbeateam- 
boat  would  only  be  respoo^ble  for  negligence, 
and  would  not  be  responsible  for  any  fnlury 
which  should  happen  by  reason  of  any  hidden 
defect  in  the  absence  of  negligence.  (Ingatis  v. 
BiUt,  9  Mete,  1 ;  Siokee  v.  SaltomtaU,  13  Pet.. 
181.) 

But  as  the  libelant  was  to  be  carried  gratuit- 
ously, the  steamboat  cannot,  in  any  view  of 
the  case,  be  held  respondble  except  for  groa 
negligence.  {Boyee  v.  Aiideraon,  3  Pet.,  IM; 
Story  on  Bailm.,  sec.  174.) 

Third.  There  was  no  negligence  on  the  part 
of  the  steamboat. 

1.  The  boilers  were  properly  constructed. 
She  was  built  as  a  flrst-class  boat.  She  had 
been  inspected  by  the  State  Inspector,  and  al- 
lowed 40  pounds  of  steam;  by  the  U.  S.  In- 
spector, and  allowed  85  pounds;  and  by  nei- 
ther of  these  inspectors  was  any  fault  found 
with  the  structure  of  her  boilers.  Van  Wart 
and  Cook  both  concur  in  Judgment  lhal  the 
boilers  were  sufficient. 

Lightall  is  the  only  witness  that  intimates  a 
different,  opinion,  and  he  does  not  testify  that 
it  was  UMUU  to  have  astay  brace,  or  that  it  was 
negligence  to  omit  It.  He  merely  regards  It  as 
"a  measure  of  safety,"  and  he  tlien  admits, 
that  the  "  stay,"  if  there,  would  not  have  pre- 
vented the  explosion.  It  would  simply,  in  hit 
opinion,  have  made  the  consequence  <»  the  ex- 
plodon  less  serious. 

3.  The  boUers  were  frequently  and  carefully 
examined. 

No  evidence  is  introduced  to  controvert  this. 
8.  The  engineer  employed,  and  then  in 
charge,  was  a  man  of  skill  and  prudence. 
Tms  Is  not  denied. 

4.  'The  steamboat  was  not  racing. 

Mere  competition  is  not  of  itself  negligence, 
unless  recklessly  or  improperly  ocmdiieled. 
(AsrArar.  J.,  18  PeL.  193.) 

5.  The  steamboat  was  not  carrying  an  im- 
proper amount  of  *steam.  She  was  al-  [*47  2 
lowed  85  pounds  by  the  lowest  certificate;  40 
pounds  by  the  certificate  of  another  inspector. 
She  was  at  the  time  of  the  accident  carrying 
only  S8  pounds. 

No  witness  testifies  that  she  carried  mtm  tbsa 
that. 

This  is  the  only  fault  that  could  have  con- 
tributed to  the  happening  of  the  ezploei<m. 

6.  Rosin  was  not  used  to  generate  steam. 

Haskell  is  the  only  witness  that  gives  evi- 
dence tending  to  establish  this.  But  he  does 
not  swear  the  article  be  saw  was  rosin.  He 
admits  that  he  did  not  see  any  put  on  the 
fire.  He  was  stunned  by  the  ac<»dent.  and  his 
recollection  should  not  be  relied  on  a^Uost  the 
positive  teetimtmy  of  two  witnesses. 

Mr.  Maj/er  contended  that  the  decree  of  the 
District  Court  was  right  for  these  reasons: 
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I.  The  wFooe  occurred  witblo  the  range  and 
"  influence  "  of  the  tide,  and  was  within  the 
admiralty  juriBdlclion.  as  now  by  this  court  de- 
fln«d.  (Waring  v.  Clarke,  6  How.,  44U  Ilea 
Jerteg  Steamboat  Oa.  y.  Merehantt'  Bmik,  6 
How.,  S44.) 

II.  The  diEaster  is  of  itself  prima  fade  evi- 
dence of  nef^ligeoce,  culpable  to  the  degree  nee- 
eraary  to  attach  liability  for  the  damage,  and 
there  is  do  testimony  here  to  countervail  that 
conclufiion.  {MeKinn^  v.  2feU,  1  McLean, 
540;  Stokf  t.  Satio/utaa,  18  Pet.,  181,) 

III.  Although  the  steamboat  may  not  be  con- 
sidered as  a  "  common  carrier "  in  case  of  a 
gratuitous  service  (or  mandate,  as  the  Law  of 
BailnieDt  phrases  Iti,  there  is,  nevertheless,  even 
under  a  gratuitous  undertaking,  an  obligation 
to  have  all  engiuery  in  proper  condition  to  car- 
ry paaseDgers  safely,  and  a  responsibility  pro- 
portionate to  the  scrupulous  care  necessary  in 
00  hazardous  a  mode  of  conveyance.  And  it 
might  be  justly  contended  that  a  liability  at- 
taches here,  if  even  for  the  slightest  negligence. 
But  gross  negligence  is  shown  not  only  by  the 
conduct  of  the  ooat  on  the  occasion,  but  by  the 
Incompleteness,  for  the  perils  of  the  passage,  of 
the  machinery.  That  Inadequaf^,  p#r  te.  Im- 
putes gross  negligence.  (MeKinney  v.  HeU,  1 
McLeun,  &40:  maury  v.  Tahnadge,  2  McLean, 
197;  Hale'v.  Steamboat  Company,  13  Conn..  310; 
FklUmet  Oardon,  9  B.  Hon.,  41&:  Story  on 
Bailm..  1S6.)  * 

Mr.  Juatiee  Cnrtia  dellTered  the  opfaiion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  California,  sitting  in  admiralty. 
The  libel  alleges  that  the  appellee  was  a  pas- 
senger on  board  the  steamer  on  a  voyage  from 
fUcramento  to  San  Francisco,  in  June.  1851, 
and  that,  while  naTigatlog  within  the  ebb  and 
flow  of  the  tide,  a  Doiler  flue  was  exploded 
473*J  through  negligence,  *and  the^appellee 
grierously  scalded  by  the  steam  and  hot  water. 

The  answer  admits  that  an  explosion  occurred 
at  the  time  and  place  alleged  in  the  libel,  and 
that  the  appellee  was  oo  board  and  was  injured 
thereby,  but  denies  that  he  was  a  passenger  for 
hire,  or  that  the  explodoD  waa  the  consequence 
of  negligence. 

The  eridence  shows  that  It  Is  customary  for 
the  masters  of  steamboats  to  permit  persons 
whose  usual  employment  Is  on  board  of  such 
boats,  to  go  from  place  to  place  free  of  charge; 
that  the  appellee  bad  formerly  been  employed 
as  a  waiter  on  board  this  boat;  and  just  before 
she-sailed  from  Sacramento  he  applied  to  the 
master  for  a  free  passage  to  San  Francisco, 
which  was  granted  to  him,  and  he  came  on 
board. 

It  has  been  urged  that  the  master  had  no 
power  to  impose  any  obligation  on  the  steam- 
boat by  recolTing  a  passenger  without  compen- 
sation. 

But  it  cannot  be  necessary  that  the  compen- 
sation idiould  be  in  money,  or  that  it  should 
accrue  directly  to  the  owners  of  the  boat.  If 
the  master  acted  under  nn  aathoritv  usually 
Kerdsed  by  masters  of  steamboats,  if  such  ex- 
erdae  of  authority  must  be  presumed  to  be 
known  to  and  acquiesned  in  by  the  owners,  and 
Uw  practice  is,  even  indirectly,  beocfidal  (o 
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them,  it  must  be  considered  to  have  been  a 
lawful  exercise  of  an  authority  inddent  to  his 
command. 

It  is  proved  that  the  custom  thus  to  receive 
steamboat  men  Is  general.  The  owners  must 
therefore  be  taken  to  have  known  it,  and  to 
have  acquiesced  in  it,  inasmuch  as  Ihey  did  not 
forbid  the  master  to  conform  to  it.  And  the 
fair  presumption  is,  thut  the  custom  is  one 
bencflcial  to  themselves.  Any  privilege  gen- 
erally accorded  to  persons  in  a  particular  em- 
ployment, tends  to  render  that  employment 
more  desirable,  and  of  course  to  enable  the  em-  ■ 
ployer  more  easily  and  cheaply  to  obtain  men 
to  supply  his  wants. 

It  is  true  the  master  of  a  steamboat,  like  other 
agents,  has  not  an  unlimited  authority.  He  is 
the  agent  of  the  owner  to  do  only  what  is  usu- 
ally done  in  the  particular  employment  in  which 
he  is  eneaged.  Such  Is  the  general  result  of  the 
authorities.  (Smith on Mer.  Law,5S0;  Orantv. 
Noncay,  10  Com.  B..  688.  8.  C,  8  Eng.  L.  and 
Eq.,  837;  Pi>pe  v.  Niekeraon,  3  Slory,  458; 
Citizent'  Bank  v.  Nantucket  Sttamhoat  Co. .  3 
Story,  88.)  But  different  employments  may  and 
do  have  different  usages,  and  consequently  con- 
fer on  the  master  dit^rent  powers.  And  when, 
as  in  this  case,  a  usage  appears  to  be  general, 
not  unreasonable  in  itwlf,  and  indirectly  bene- 
ficial to  the  owner,  we  '^are  of  opinion  [*474 
the  master  has  power  to  act  under  it  and  bind 
the  owner. 

The  appellee  must  be  deemed  to  have  been 
lawfully  on  board  under  this  general  custom. 

Whether  precisely  the  same  obligations  in  all 
respects  on  the  part  of  the  roaster  and  owners 
and  their  boat,  existed  in  his  case,  as  In  that  of 
an  ordinary  passenger  paying  fare,  we  do  not 
find  it  necessary  to  determine.  In  Tfu  Phila- 
delphia and  ReaeUng  BnUroad  Company  v. 
Derby,  14  How.,  485,  which  was  a  case  of 
gratuitous  carriage  of  a  passenger  oo  a  railroad, 
this  court  said :  ' '  When  carriers  undertake  to 
convey  persons  by  the  powerful  but  dangerous 
agency  of  steam,  public  policy  and  safety  re- 
quire that  they  should  be  held  to  the  grditest 
possible  care  and  diligence.  And  whether  the 
consideration  for  such  transportation  be  pecun- 
iary or  otherwise,  the  personal  safety  of  passen- 
gers should  not  be  left  to  to  the  sport  of  chance 
or  the  negligence  of  careless  agents.  Any  neg- 
ligence, in  such  cases,  may  well  deserve  the 
epithet  of  gross." 

We  desire  to  be  understood  to  re-afBrm  that 
doctrine,  as  resting,  not  only  on  public  policy, 
but  on  sound  principles  of  law. 

The  theory  that  there  are  three  degrees  of 
negligence,  described  by  the  terms  slight,  ordi- 
Du^,  and  grosB,  has  been  Introduced  into  the 
common  law  from  some  of  the  commenlatots 
on  the  Roman  law.  It  may  be  doubted  if  these 
terms  can  be  usefully  applied  in  practice.  Their 
meaning  is  not  fixed,  or  capable  of  being  so. 
One  degree,  thus  described,  not  only  may  be 
confounded  with  another,  but  it  is  quite  im- 
practicable exactly  to  dlsUoguish  them.  Thrir 
signification  necessarily  varies  according  to  cir- 
cumstances, to  whose  influence  the  courts  have 
been  forced  to  yield,  until  there  are  so  many 
real  exceptions  that  the  rules  themselves  can 
scarcely  be  said  to  have  a  general  operation. 
In  Storer  v.  Qown,  18  Maine,  177,  the  Supreme 
Court  of  Midiw  say:   "  How  much  care  will. 
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Id  a  f^yen  case,  relieve  a  party  from  the  Impu- 
tation of  gross  Degligeace,  or  what  omission 
will  amount  to  the  charge,  is  neoessarily  a  ques- 
tion of  fact,  depending  on  a  great  variety  of 
circumstances  which  the  law  cancot  exactly  de- 
fine." Mr.  Juttice  Story  {BaUments,  sec.  11), 
8a}[s:  "Indeed,  what  is  commoa  or  ordinary 
dilioeoce  is  more  a  matter  of  fact  than  of  law. ' 
If  the  law  furnishes  no  de6nition  of  the  terras 
groes  negliceoce,  orordinaiy  negligence,  which 
can  be  applied  in  practice,  but  leaTes  it  to  the 
jury  to  determiae,  in  each  case,  what  the  duty 
was,  and  what  omissions  amount  to  a  breach  of 
it,  it  would  seem  that  imperfect  and  confess- 
edtv  unsuccessful  attempts  to  define  that  duty 
had  better  be  abMidoned. 

Recently  the  judges  of  several  courts  have 
475*]  expressed  their  *disapprobatIoD  of  these 
attempts  to  fix  the  degrees  of  diligence  by  legal 
definitions,  and  have  complained  of  the  im- 
practicability of  applying  them.  {WUaon  v. 
Brett,  11.  Mees.  &  Wels..  113;  Wplde  v.  Pick 
ford,  8  lb..  443,  461,  463;  Einton  v.  D^n,  3 
Q.  B.,  646,  651.)  It  must  be  confessed  that  the 
mfflculty  in  defining  gross  negligence,  which  is 
apparent  in  perusing  such  canes  as  7Va«sr  et  al. 
V.  Wood,  8  Mass.,  183,  and  Foster  v.  The  Estex 
Bank,  17  Mass.,  470,  would  alone  be  sufficient 
to  justify  these  complaints.  It  may  be  added 
that  some  of  the  ablest  commentators  on  the 
Roman  law,  and  on  the  Civil  Code  of  France, 
have  wholly  repudiated  this  theory  of  three  de- 
grees of  diUgence,  as  unfounded  in  principles 
of  natural  Justice,  useless  in  practice,  and  pre- 
senting inextricable  embarrassments  and  mffl- 
culties.  (See  ToulHer's  Brmt  CivU.  6th  vol., 
p.  389,  &c;  11th  vol.,  p.  2m.  &c.;  Hakeldey 
Man.  Du  Droit  Eomain,  191,  &c.) 

But  whether  this  term,  gross  negligence,  be 
used  or  not,  this  particular  case  is  one  of  gross 
negligence,  according  to  the  teats  whldi  nave 
been  applied  to  such  a  case. 

In  tne  first  place,  it  is  settled,  that  "the 
bailee  must  proportion  his  care  to  the  injury  or 
loss  which  is  likely  to  be  siutained  by  any  Im- 
providenceonhispart."  (Story  on  Bail.,  sec.  IS.) 

It  Is  also  settled  that  if  the  occupation  or  em- 
ployment be  one  requiring  skill,  the  failure  to 
exert  that  needful  skill,  either  twcause  it  Is  not 
possessed,  or  from  inattention,  is  gross  negli- 
gence. Thus  Heath,  J.,  in  v.  Blaekr 
bum*,  1  H.  Bl.,  161,  says,  "If  a  man  applies 
to  a  surgeon  to  attend  him  in  a  disorder  for  a 
reward,  and  the  surgeon  treats  him  improperly, 
there  is  gross  neglieence,  and  the  surgeon  is 
liable  to  an  action ;  £e  surgeon  would  also  be 
llatde  for  such  negligence  if  ne  undertook  gratis 
to  attend  a  sick  person,  because  lUs  dilution 
implies  skill -in  surgery."  And  Lord  Lough- 
borough declares  that  an  omission  to  use  skill 
is  gross  negligence.  Mr.  Justice  Story,  although 
he  controverts  the  doctrine  of  Pothler,  tliat  any 
negligence  renders  a  gratuitous  bailee  responsi- 
ble for  the  loes  occasioned  by  his  fault,  and  also 
the  distinction  made  by  Sir  William  Jones,  be- 
tween an  undertaking  to  cany  and  an  under- 
taking to  do  work,  yet  admits  that  the  respon- 
sibility exists  when  there  is  a  want  of  due  skill, 
or  an  omission  to  exercise  it.  And  the  same 
may  be  said  of  Mr.  Junttee  Porter,  in  Percy  v. 
Mtilaudon,  20  Martin,  75.  This  qualification  of 
the  rule  U  also  recognized  in  l^nUm  et  al.  v. 
BeUet  at.,  iBvn^l^ 
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That  the  proper  management  of  the  boilm 
and  machinery  of  a  steamboat  requires  ^11, 
must  be  admitted.  Indeed,  by  the  Act  of  Con- 
gress of  August  80,  1853,  great  sod  unusual 
precautions  are  taken  to  exclude  from  this  em- 
ployment all  persons  who  do  not  posseiB  it. 
That  an  omiasmo  to  exercise  this  skill  vijdlant- 
ly  *and  fiutlifuUy,  endangers,  to  a  F*470 
frightful  nctcnt,  the  lives  and  limbs  of  great 
numbers  of  human  beings,  the  awful  destruc- 
tion of  life  in  our  country  by  the  explosions  of 
steam  boilers  but  too  painfully  proves.  We 
do  not  hesitate  therefore  to  declare  that  negli- 
gence in  the  care  or  management  of  such  boil- 
ers, for  wliich  skill  is  necessary^  the  probable 
consequences  of  wliich  negligaice  &  injury 
and  loas  of  the  most  disastrous  kind,  is  to  be 
deemed  culpable  negligence,  rendering  the 
owners  and  the  boat  liable  for  damages,  even 
in  case  of  the  gratuitous  carriage  of  a  passen- 
ger. Indeed,  as  to  explosion  of  boilers  and 
flues,  or  other  dangerous  escape  of  steam 
on  board  steamboats.  Congress  has.  in  clesi 
terms,  excluded  all  such  cases  from  the  op> 
eration  of  a  rule  requiring  gross  n^igence  to 
be  proved  to  lay  the  founcbtion  m  an  aedoe 
for  damages  to  person  or  property. 

The  tbirleentb  section  of  die  Act  of  Jaty  7. 
1888  (5  Stat,  at  L.,  306),  provides:  "That  in 
all  suits  and  aclioas  against  proprietors  of 
steamboats  for  injury  arising  to  persons  or 
property  from  the  Dursting  of  the  boiler  of  any 
steamboat,  or  the  collapse  of  a  flue,  or  other 
dangerous  escape  of  steam,  the  fact  of  such 
bursting,  collapse,  or  injurious  escape  of  steam 
shall  be  taken  as  full  prima  facie  evidence  sof- 
flcient  to  charge  the  defendant,  or  those  in  his 
employment,  with  negligence,  until  he  RhaO 
show  that  no  negli^nce  has  been  committed 
by  him  or  those  in  his  employment." 

This  case  falls  within  this  sectim;  and  it  is 
ther^ore  locumbent  on  the  claimanta  to  prove 
that  no  negligence  has  been  committed  by  those 
in  their  employment. 

Have  they  proved  this?  It  appears  that  the 
disaster  happened  a  short  distance  above  Beni- 
cia;  that  another  steamer,  called  the  Wilson  Q. 
Hunt,  was  then  about  a  quarter  of  a  mile 
astern  of  the  New  World,  and  that  the  boat 
first  arriving  at  Benidagot  from  twenty-five  to 
fifty  passengeiB.  The  pilot  of  tbeHuntsaysbe 
hanlfy  knows  whether  the  boats  were  racing, 
but  both  were  doing  their  best,  and  this  is  con- 
firmed by  the  assistant  pilot,  who  says  the  boau 
were  always  supposed  to  come  down  as  fast  as 
posnble;  the  first  boat  at  Benicia  gets  fiom 
twenty-five  to  fifty  passengers.  And  be  addi 
that  at  a  parUcular  phtce  called  "  the  elough  " 
the  Hunt  attempted  to  pass  the  New  World. 
Fay.  a  passenger  on  board  the  New  W<wld, 
swears,  that  on  two  occasions,  before  reaching 
"  the  slough  "  the  Hunt  attempted  to  pass  the 
New  World,  and  failed ;  that  to  his  knowledge 
these  boats  had  been  in  the  habit  of  contending 
for  the  mastery,  and  on  this  occasion  both  wen 
doing  their  best.  The  fact  that  the  Hunt  at- 
tempted to  pass  the  New  World  in  "the 
slough "  is  denied  by  two  of  the  respondoits' 
witnesses,  but  they  ao  not  meet  the  testlmonv 
of  Fay.as  to  the  two  previous  'attempts.  1*47  ? 
Haskell,  another  pi^senser,  says,  "about  ten 
minutes  before  the  explosion  I  was  standing 
looking  at  the  en{^;we  saw  the  engineer  was 
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evidently  a  little  excited,  by  his  running  to  a 
.little  window  to  look  out  at  the  boat  behind. 
He  repeated  this  ten  or  fifteen  times  in  a  very 
short  time."  The  master,  cleric,  engineer,  aa- 
sistant  engineer,  pilot,  one  flreman,  and  the 
steward  of  the  New  World,  were  examined  on 
behalf  of  the  claimants.  No  one  of  them,  save 
the  pilot,  denies  the  fact  that  the  boats  were 
racing.  With  the  exception  of  the  pilot  and 
the  engineer,  they  are  wholly  silent  on  the  sub- 
ject. The  pilot  says  they  were  not  racing. 
The  engineer  says:  "We  have  had  some  little 
strife  t»tween  us  and  the  Hunt  as  to  who  should 
get  to  Benicia  first.  There  was  an  agreement 
made  that  we  should  go  first.  I  think  it  was  a 
trip  or  two  before."  Considering  that  the 
master  says  nothing  of  any  such  agreement,  that 
it  does  not  appear  to  have  been  Known  to  any 
other  penon  on  board  either  boat,  that  this  wit- 
ness and  the  pilot  were  both  directly  connected 
with  and  responsible  fortheoeeligence  charged, 
and  that  the  fact  of  racing  issuostantially  sworn 
to  by  two  passengers  on  board  the  New  World, 
andoy  the  pilot  and  assistant  pilot  of  the  Hunt, 
and  is  not  denied  by  the  master  of  the  New 
World,  we  cannot  avoid  the  conclusion  that 
the  fact  is  proved.  And  certainly  it  greatly 
increases  the  burden  which  the  Act  oi  Con- 
gress has  thrown  on  the  claimants.  It  is  possi- 
ble that  those  managing  a  steamboat  engaged 
in  a  race  may  use  alf  that  care  and  adopt  all 
thf)se  precautions  which  the  dangerous  power 
they  employ  renders  necessary  to  safety.  But 
it  te  highly  improbable.  The  excitement  en- 
gendered by  strife  for  victory  is  not  a  fit  tem- 
per of  mind  for  men  on  whose  judgment,  vigi- 
lance, coolness  and  skill  the  lives  of  passengers 
depend.  And  when  a  disastrous  explosion  has 
occurred  in  such  a  Mrife,  this  court  cannot 
treat  the  evidence  of  those  engaged  in  it,  and 
prima  fade  responsible  for  its  consequences,  as 
sufficient  to  disprove  their  own  negligence, 
which  the  law  presumes. 

We  consider  the  testimony  of  the  assistant 
engineer  and  fireman,  who  are  the  only  wit- 
nesses who  sneak  to  the  quantity  of  steam  car- 
ried, as  wholly  unsatisfactoiy.  They  say  the 
boiler  was  allowed  b^  the  mspector  to  carry 
forty  pounds  to  the  inch,  and  that  when  the 
explosion  occurred,  tfaev  were  carrying  but 
twenty-three  pounds.  The  principal  engineer 
says  OB  does  not  remem'ber  now  mudi  steam 
they  bad  on.  The  master  is  rilent  on  the  sub- 
ject, and  says  nothing  as  to  the  speed  of  the 
boat.  The  ciear  weight  of  the  evidence  is  that 
the  boat  was,  to  use  the  language  of  some  of  the 
witnesses,  doing  its  best.  We  are  not  con- 
vinced that  she  was  carrying  only  twenty-three 
pounds,  little  more  than  half  her  allowance. 
478*]  *ThiB  is  the  only  evidence  by  which 
tiie  cltimants  have  endeavored  to  encounter  the 

S resumption  of  negligence.  In  oar  opinion  it 
oes  not  disprove  it;  and  consequently  the 
claimants  are  liable  to  damages,  and  the  decree 
of  the  District  Court  must  w  affirmed. 

Mr.  Juttiee  Daniel  dissented. 

Mr.  Jutt^  Dmaieli 

From  the  opinion  of  the  majority  of  the 
judses  in  tUs  case  1  diwent. 

That  the  appellee  in  this  case  has  sustained  a 
serious  injury  cannot,  consistently  with  the 

HOWABO  16. 


proofs  adduced,  be  denied,  and  it  is  probable 
that  the  compensation  which  has  been  awarded 
him  may  not  be  more  than  commensurate  with 
tiie  wrong  tnUcted  upon  him,  or  greater  than 
that  for  which  the  appellants  were  justly  re- 
sponsible. But  the  only  question  In  my  view 
which  this  court  can  properly  determine,  re- 
lates neither  to  the  character  nor  extent  of  the 
injury  complained  of,  nor  to  the  adequacy  of 
the  redress  which  has  been  decreed.   It  is  a 

auestion  Involving  the  power  of  this  court  to 
eal  with  the  rights  or  dutifis  of  the  parties  to 
this  controversy  in  the  attitude  in  whicti  Uiey 
are  presented  to  its  notice. 

This  is  a  proceeding  under  the  admiralty  ju- 
risdiction, as  vested  in  the  courts  of  the  United 
States  by  the  Constitution.  It  is  the  case  of 
an  alleged  nuudne  tort.  The  libel  omits  to  al- 
lege that  the  act  constituting  the  gravamen  of 
the  complaint,  did  not  occur  eiUier»i/Vu«orpu« 
eomUaiut,  nor  infra  faucet  terra.  It  will  hard- 
ly be  denied  that  the  rule  of  the  admiralty  in 
England,  at  the  time  of  the  adoption  of  the 
Constitution,  confined  the  jurisdiction  of  the 
admiralty  within  the  limits  above  referred  to, 
or  that  the  admiralty  never  had  in  England 
general  or  concurrent  jurisdiction  with  the 
courts  of  common  law,  but  was  restricted  to 
controversies  for  the  trial  of  which  the  pais,  or 
local  jury,  could  not  be  obtained.  Having  on 
a  former  occasion  investigated  extensively  the 
origin  and  extent  of  the  admiral^  powers  of 
the  federal  courts  (see  Nete  Jersey  Steam  Naviga- 
tion Company  v.  Merehanta'Bank,^  How, ,  844)  it 
is  not  now  my  purpose  to  do  more  than  to  refer 
to  tliat  examination,  and  to  mniataln  my  own 
consistency  by  there-assertion  of  my  adherence 
to  the  constitutional  principles  therein  pro- 
pounded, principles  hy  which  I  am  constrained 
to  deny  the  jurisdiction  of  this  court  and  of 
the  Circuit  Court,  in  the  case  before  us. 

It  is  true  that  the  libel  in  this  case  alleges  the 
injunr  to  have  been  committed  within  the  ebb 
and  flow  of  the  tide,  but  it  is  obvious  that  such 
an  allegation  does  not  satisfy  the  description  of 
*an  occurrence  which  to  give  jurisdic-  [*479 
tion  must  be  marine  or  nautical  in  its  character 
and  locality.  Although  all  tides  are  said  to 
proceed  from  the  action  of  the  moon  upon  the 
ocean.  It  would  be  a  non  sequitur  should  the 
conclusion  be  attempted  that  therefore  every 
river  subject  to  tides  was  an  ocean. 

It  to  my  view  seems  manifest  that  an  ex- 
tenrion  of  admiralty  jurisdiction  over  all  waters 
affected  by  the  ebb  and  fiow  of  the  tide,  would 
not  merely  be  a  violation  of  settled  and  vener- 
able authority,  but  would  necessarily  result  in 
the  most  mischievous  interference  with  the  com- 
mon law  and  internal  and  police  powers  of  every 
community.  Take  one  illustration  which  may 
be  drawn  from  subjects  within  our  immediate 
view. 

In  the  small  estuary  which  traverses  the  ave- 
nue leading  to  this  court  room,  the  tides  of  the 
Potomac  regularly  ebb  and  flow,  although  upon 
the  receding  of  the  tide  this  water-course  can  be 
stepped  over.  Upon  the  return  of  the  tide  there 
may  be  seen  on  this  water  numerous  boys 
battling  or  angling,  or  passing  In  canoes,  ffliould 
a  conflict  ariw  amongst  these  urchins,  originat- 
ing either  In  collision  of  canoes  or  an  entangl- 
ing of  fishing  lines,  or  from  any  similar  cause, 
thu  would  present  a  caw  of  admiral^  jurisdic- 
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tion  fully  as  legitimate  as  that  which  is  made'by 
the  libel  in  the  case  before  us.  Yet  the  corporate 
authorities  of  Washington  would  think  strsoge- 
ly  no  doubt  of  finding  themselvra,  by  the  ex- 
ertion of  a  great  nanooal  power  dealgaed  for 
national  purposes,  ousted  of  their  p(Jwer  to  keep 
the  peace,  and  to  ioflict  upon  rioters  within 
their  notorioua  limits,  the  discipline  of  the  work- 
house. 

I  am  opposed  to  ererr  aasumption  of  author- 
ity by  forced  implications  and  constructiona. 
I  would  construe  The  Constitution  and  the  stat- 
utes by  the  received  acception  of  words  In  use 
at  the  time  of  their  creation,  and  iu  obedience 
to  this  rule,  I  feci  bound  to  express  my  belief 
that,  in  the  present  and  in  all  similar  cases,  this 
court  has  no  jurisdiction  under  the  Coostitn- 
tion  of  the  United  States. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  Utstriclof 
California,  and  was  argued  hj  counsel ;  on  con- 
sideration whereof,  it  is  now  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of 
the  raid  District  Court  in  this  cause  be,  and  the 
same  IB  hereby  afflrmed,  with  costs  and  in- 
terest, at  the  same  rate  per  annum  that  similar 
decrees  bear  in  the  courts  of  the  State  of  Cali- 
fornia. 

cited— 20  How.,  289;  17  WaU..  874. 883:  1  Otto,  4H: 
3  Otto,  200 ;  12  Otto,  455 ;  1  CUB.,  m ;  8  Cliff.,  425 ; 
1  Low.,  S04,  SOa :  S  Bond.,  m :  HcAU.,  107 ;  6  Ben.. 
m;  Chase..  Dec,  Ul. 
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V. 

CYRUS  H.  Mccormick. 

Patent  right — measure  ef  damages  for  infringe- 
ment— Reaping  machine. 

In  1884  MoCormlok  obtained  a  patent  for  a  reap- 
ing machine.  This  patent  expired  In  1848. 

In  1846  be  obtained  a  patent  for  an  Improvement 
upon  Us  patented  machine;  and  In  18(7  another 
patent  for  new  and  useful  Improvements  la  the 
rraplnar  machine. 

The  principal  one  of  these  last  was  In  giving  to 
the  raker  of  the  grain  a  convenient  seat  upon  the 
machine. 

In  asult  for  violation  of  the  patentot  1847,  It  was 
erroneous  In  the  Circuit  Court  to  sar  that  the  de- 
fendant was  reaponaible  In  damatfes  to  the  same 
extent  as  if  be  bad  pirated  the  whole  machine. 

It  was  also  erroneous  to  lajr  down  as  a  rule  for 
the  measure  of  damages,  the  amount  of  profits 
which  the  patentee  would  have  made*  If  be  had 
constructed  and  sold  each  one  of  the  maoblnee 
whlcb  the  defendants  constructed  and  sold.  There 
was  no  evidence  to  show  tlut  the  patentee  could 
have  conatruotcd  and  sold  anr  more  than  he  act- 
UBllr  did. 

The  Act«  of  Conrress  and  tberulee for  measuring 
damages,  examfoM  and  explained. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York. 

The  manner  in  which  the  suit  was  brou^t, 
and  the  charge  of  the  Circuit  Court,  wliich  was 
excepted  to,  are  stated  in  the  opinion  of  the 
court.  The  reporter  passes  over  all  other  ques- 
tions which  were  raised  and  decided,  except 
those  upon  which  the  decision  of  tUs  court 
turned. 
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It  was  argued  by  Mr.  Glll«t  for  the  plabt- 
iffs  io  error,  and  by  Jfewra.  8i«T«u  and 
Johuon  for  the  defendants  in  error.  Thm 
was  also  a  brief  filed  by  Mr.  Seldea  for  the 
plaintiffB  in  error. 

The  following  points  are  taken  from  the  brief 
of  Mr.  QiUet,  for  the  plaintilb  in  error: 

Sixth.  Where  the  claim  on  which  the  suit  is 
founded  is  for  an  improvement  on  old  ma- 
chines, jMtented  or  unpatented,  the  pl^ntiff  is 
not  entitled  to  recover,  as  a  measure  of  dim- 
agaa,  the  mechanical  profits  that  he  oould  make 
upon  ttie  whole  machine,  including  the  old  part. 
His  damages  are  limited  to  Ibe  profits  on  mak- 
ing and  vending  the  improvement  patented  and 
infringed. 

The  plalntiS  recited  in  hia  declatati<m  and 
fnmiahed  over  of  his  old  patent  of  1884.  for  a 
reaping  machine,  which  expired  in  1848,  and 
his  patent  of  1846,  which  Lb  described  ann  "im- 
provement upon  his  patented  matshine."  In  his 
patent  of  1847,  he  clidms  "new  and  useful  im- 
provements in  the  reaping  machine  formerly 

E tented  by  me."  tn  which  he  also  claimsotber 
provements  besides  the  one  in  controveny, 
which  is  his  last  clairo,  and  relates  to  the  seat 
For  the  purpose  of  Uito  suit,  the  machine  de- 
scribed in  the  patent  of  1884  (which  bad  io  fact 
become  'public  prDperty),  and  the  im- 
provements  in  Uie  patent  of  1845,  and  a  large 
portion  of  those  included  in  that  of  1847,  tbe<K- 
fendants  had  a  perfectly  lawful  right  to  uat. 
This  covered  the  whole  of  the  improved  reap- 
ing machine,  except  what  related  to  the  seal, 
and  its  combination  with  the  reel.  It  cost  the 
defendants  to  make  their  machine,  which  had 
no  seat,  about  $64.96.  There  was  no  proof  to 
show  the  extent  of  the  coat  of  the  plaintifTi 
seat  One  was  made  by  Zlnck,  foT$I.  The 
plaintiff  allowed  Brown  in  effect,  in  1845. 1846, 
976  each,  for  making  machines  without  the  ele- 
vated seat — and  he  proved  on  this  trial  by 
Blakesley.  th^  it  cost  himonly  $86,  and  by  Dor 
man,  $87,  to  make  them  with  it.  There  cu  be 
no  pretense  that  the  addition  of  the  seat,  and 
what  is  covered  by  the  last  claim,  added  much, 
if  anything,  to  llie  cost  of  cotutnicting  the 
improved  machine.  The  plaintiff  proved  by 
Blakesley,  that  the  manufacturer's  profits  on 
the  whole  machine,  inclodlog  a  $80  patent  fte, 
was  $74. 

It  is  evident  that  the  manufacturer's  profit 
constituted  the^principal  item  of  gain  in  coo> 
Btructing  and  selling  the  plaintiff's  reaper.  The 
court  instrucled  the  Jury  that  this  profit  on  Uie 
two  old  machinee,  and  on  that  part  of  the  new 
not  in  contr»)verBy,  could  be  recovered  as  s 
part  of  the  plaintiff's  "actual  damage"  for 
violating  the  last  claim  of  the  patent  of  1647. 
The  olamachine  of  1834  was  public  property, 
and  everybody  bad  a  right  to  construct  and  use 
it.  The  patents  show  that  it  contained  tlte 
great  and  fundamental  parts,  and  nearly  the 
whole  of  the  new  machine.  As  the  plaintiff 
had  decided  not  to  proceed  on  his  patent  of 
1846,  thai  was,  in  effect,  public  property.  By 
waiving  any  right  to  proceed  on  the  first  daia 
of  his  patent  of 1847,  the  plaintiff  limited  him- 
self to  the  seat,  combined  with  the  red.  The 
defendants  had  a  right  to  make  every  other 
part  of  the  improved  machine,  and  having  the 
ri^t,  the  profits  up  to  that  point  were  lawful- 
ly thdis.   Tfa^  bad  tbe  rif^t  to  construct  the 
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whole,  uve  the  seat.  If  a  profit  could  be 
made  upon  such  conitrucUoD,  it  was  aa  clearly 
theira  as  if  they  had  been  made  upon  a  ma- 
chine totally  unlike  the  plaintiff's.  There  is 
no  law,  statute,  or  otherwise,  which  prohibilB 
their  makini^  and  receiving  such  proflu.  The 
court  instructed  the  jury  that  all  these  profits 
l>e)oni^.to  the  plaintiCE,  but  pointed  to  no  law 
showing  him  entitled  to  them.  The  manu- 
facturer's profits  were  distinct  from  his  patent 
proflta.  which  he  estimated  and  charsed  the  de- 
fendlanta  and  his  partners  generally  at  $dO. 
The  charge  of  the  court  gives  him  both.  It 
makes  the  monopoly  of  a  patent  confined  to  an 
inexpensive  improvement  carry  with  it  a 
monopoly  of  manufacturers'  proots  upon  what 
is  public  property,  precisely  the  same  as  if  the 
whole  bad  been  included  in  the  claim  on 
which  the  trial  was  bad.  *The  ruling 
of  the  judge  allowed  the  plaintiff  damages  to 
as  great  an  extent  as  if  the  trial,  had  been  on. 
and  had  established,  the  old  patents  of  1834 
and  1845,  and  on  the  firstclaim  of  that  of  1S47, 
as  well  as  on  the  last.  If  the  defendants  pay 
Uiese  damages,  there  is  nothing  to  prevent  the 
-plaintiff  suing  on  the  patent  uf  1845.  and  on 
the  first  claim  of  that  of  1847,  because  this 
trial  and  verdict  were  confined  to  the  last 
claim  of  the  latter  patent.  They  were  not  re- 
covered upon.  But  tlie  plaintiff  was  adjudged 
to  enjoy  their  advantages  under  the  head  of 
manufacturers'  protita.  But  we  deny  that  the 
patent  laws  confer  a  monopoly  of  profits  on 
anything  not  actually  patented.  It  would  be 
extending  the  statute  so  as  to  make  It  cover,  in 
effect,  things  that  the  patentee  did  not  Invent, 
and  which  by  law  belong  to  the  public  at 
targe.  This  principle  would  authorize  the 
patentee  of  an  improvement  in  steamboat  ma- 
chinery, or  railroad  cars,  carding,  spinning, 
weaving  and  other  like  machines,  to  recover 
on  a  patent  for  some  trifling  improvement  of 
either  the  entire  profits  of  raanufacluring  the 
whole  apparatus  to  which  it  might  be  aliached. 

The  judi^'s  rule  allows  the  plaintiff  precisely 
the  same  damages  as  if  his  last  claim  covered 
the  whole  reaping  machine,  and  had  been  held 
to  be  valid.  Under  his  ruling,  if  the  material 
parts,  other  than  the  seat,  had  been  covered  by 
several  other  patents,  the  defendants  would 
luve  been  responsible  on  each,  as  well  as  to  the 
plaintiff,  for  all  profits,  manufacturing  as  well 
as  for  the  patent  right.  In  such  a  case  the 
plaintiff's  nghrs.  as  against  the  defendants, 
would  be  precisely  as  strong  as  when  the  latter 
used  what  is  now  public  property.  If  the 
plaintiff  should  bring  a  new  suit  on  his  patent 
of  184%  the  recovery  on  that  of  1847  would  be 
no  liar,  and  he  might  obtain  a  second  manu- 
facturer's profit.  Tlie  defendants  sought  to 
attack  the  validity  of  the  patent  of  1M5,  but 
the  evidence  was  ruled  out:  still  the  plaintiff 
was  allowed  to  recover  for  the  manufacturer's 
profits  of  the  part  of  the  machine  covered  by 
this  patent,  just  the  same  as  if  it  had  been  a 
part  of  the  last  claim  of  the  patent  of  1847.  If 
the  defendants  had  been  patentees  of  the  whole 
machine  except  the  seat,  and  they  bad  infringed 
the  patent  for  that,  could  the  plaintiff  re 
cover  manufacturer's  profits  on  the  whole  ma- 
chine? Clearly  not.  Still  the  rights  of  the  de 
fendants  to  make  and  use  all  but  the  seat,  are 
just  as  strong  and  legal,  when  they  use  what  la 
UowABO  16.       -    U.  &,  Book  14. 
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Kublic  property,  or  what  is  not  covered  by  the 
ist  claim  of  tbo  patent  of  1847.  as  if  they 
exercised  them  under  a  patent.  The  fact  that 
they  bad  or  had  not  a  patent  for  everything 
but  the  seat,  can  neither  increase  nor  diminish 
the  plaintifll's  rights  to  damages;  tbey  must 
rest  solely  upon  his  patent,  and  not  upon 
those  of  others.  The  law  allows  him  all  the 
*proflt  he  can  make  on  his  patented  [*483 
improvement,  and  nothing  beyond.  The 
judge's  instruction  was  clearly  enoneous,  and 
vitiates  the  verdict. 
Seventh.  In  estimating  the  plaintiff's  dam- 

r for  an  infringement,  his  "  actual  dtimages  " 
e  are  to  be  considered,  aud  the  jury  are 
not  authorized  to  presume  that  if  the  defend- 
ants had  not  made  and  sold  maclunes.  "all 
persons  who  boi^fat  the  defendants'  machines 
would  necesnrily  have  been  obliged  to  go  to 
tbA  patentee  and  purchase  his  machines." 

The  proof  showed  that  the  plaintiff  manu- 
factured his  miichines  only  at  Chicago,  in  Illi- 
nois, and  Ilia  sales  were  In  the  Western  States, 
except  a  few  in  Western  New  York.  The  de- 
fendtnts  manufactured  their  machines  at 
Brockport,  near  Rochester,  in  New  York,  and 
sold  them  there,  In  Canada,  and  some  at  the 
west,  as  proved.  It  was  proved  by  Hanna— 
"The  demand  within  my  knowledge  has  been 
unparalleled,  the  manufacturer  oftentimes  not 
being  able  to  supply  the  demand  at  certain 
points."  The  plaintiff  offered  no  proof  tend- 
ing to  show  that  be  could  and  did  supply  all 
the  demands  for  his  machine,  and  could  have 
famished  more  if  called  for.  In  the  absence 
of  this  evidence,  and  in  direct  conflict  with  the 
oath  of  the  plaintiff's  own  witness,  who  was 
his  superintendent,  the  court  instructed  ibe 
jury,  that  as  a  matter  of  law  they  were  to  pre- 
sume that  if  the  defendants  had  not  constructed 
and  sold  any  machines,  the  plaintiff  would 
have  manufactured  and  sold  machines  to  the 
same  persons  to  whom  the  defendants  had  sold. 
Hence,  the  jury  were  instructed  to  presume 
"  in  the  judKment  of  the  law  "  what  was  groes- 
ly  improlwble.  and  what  the  plaintiff  himself 
had  actually  disproved.  The  law  does  not 
presume  that  all  tbe  persons  who  purchased  of 
the  defendants  would  have  purchased  of  the 
plaintiff,  because  the  law  does  not  presume  ab- 
surditiea,  and  what  is  substantially  a  physical 
impossibility:  nor  does  it  presume,  without  evi- 
dence, that  the  plaintiff  had  introduced  a  wit- 
ness who  had  sworn  falsely.  Tbts  part  of  the 
charge  is  clearly  erroneous;  the  court  should 
have  submitted  this  matter  to  the  jury,  to  pass 
on  as  a  question  of  fact. 

{Mr.  btevens'  eighth  point  was  relative  to  the 
following  exception  which  had  been  taken  by 
the  defendants  below,  namely): 

To  that  part  of  the  charge  which  states,  "  the 
general  rule  is  that  the  plaintiff,  if  he  has  made 
nut  his  right  to  recover,  is  entitled  to  tbe  actual 
damages  he  has  sustained  by  reason  of  tbe  in- 
fringement; and  those  damages  may  be  deter- 
mined  by  ascertaining  the  proflta  which,  la 
judgment  of  law,  he  woukl  have  made,  provided 
the  defendants  had  not  interfered  with  his 
rights.  That  view  proceeds  upon  the  principle 
that  if  the  defendants  had  not  interfered  with 
tbe  patentee,  all  persons  who  bought  the  de- 
^fendants'  ma4-hine8  would  necessarily  [*484 
have  been  obliged  to  go  to  the  patentee  and 
65  102* 
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purchase  his  machine;"  the defendaols' counsel 
excepted. 

Eighth.  The  tenth  exception  cannot  be  sustain- 
ed. The  exception  is  to  that  part  of  the  cliarge 
which  states  that  the  rule  of  damages  is,  "  that 
the  plaintiff  is  entitled  to  recover  the  actual 
damages  he  has  sustained  by  reason  of  the  in- 
fringement." Those  damages  may  lie  deter- 
mined by  aacertainlng  the  profli«  which  the 

Elaintifl  would  have  made  if  the  defendants 
ad  not  interfered  with  his  rights. 
It  la  submitted  that  this  is  toe  correct  rule  of 
damages  in  any  case;  but  in  this  case  its  cor- 
rectness cannot  be  doubted.  The  defendants, 
with  a  full  knowledge  of  plaintiff's  rights,  in- 
tentionally violated  them.  They  were  inten- 
tional wrong-doers,  and  were  therefore  bound 
to  pay  the  piaintifl  all  the  damage  he  has  sus- 
tuned  by  Uieir  tortious  acts,  jtut  as  mucli  as 
they  would  be  bound  to  pay  bim  the  full  value 
of  a  horse,  or  any  other  chattel,  of  which  they 
had  tortiously  deprived  him. 

It  was,  indeed,  contended  on  the  trial,  that 
defendants  were  only  bound  to  pay  such  profits 
as  tfa^  had  made  by  this  intentional  piracy. 

Witnoat  stopping  to  discuss  the  queetiou 
whether  there  may  not  he  considerations  in  a 
suit  in  equity,  where  the  defendants  ignorant- 
ly  infringed  a  patent,  which  might  limit  the  dam- 
ages in  accordaQce  with  the  rule  contended  for 
by  the  defendants,  it  Is  respectfully  submitted, 
that  in  a  suit  at  law,  where  the  defendants  have 
willfully,  knowingly,  and  intentionally,  pirated 
the  invention  of  the  patentee,  and  appropriated 
it  to  their  own  use,  the  rule  of  damaj^  laid 
down  by  the  court  in  this  case  is  correct. 

An  infringer  can  afford  to  sell  the  machine 
patented  at  a  less  profit  ttian  the  patentee  can. 

He  has  spent  no  time,  exercised  no  intellect, 
in  excogitating  the  discovery  or  invention. 

He  has  spent  no  time  nor'  money  in  procur- 
ing the  patent  and  bringing  it  into  public  use. 
Any  other  rule  of  damages,  therefore,  than  that 
laid  down  by  the  court,  would  do  great  injus- 
tice to  the  patentee. 

According  to  the  rule  contended  for  by  de- 
fendants, if  they  had  sold  the  reapers  made  by 
them  for  simply  whatitcoet  to  construct  them, 
or  had  given  them  away  although  it  deprived 
the  patentee  of  the  profits  which  Jie  might  have 
made  upon  those  reapers,  yet  he  could  recover 
no  damages. 

But  the  defendant's  counsel  did  not  request 
the  court  to  charge  that  the  rule  of  damages 
was  different  from  that  stated  by  the  court. 
They  simply  excepted  to  the  charge  of  the 
485*]  court  *in  that  reqwct,  without  giving 
any  reasons  or  stating  how  otherwise  they  de- 
sired  the  court  to  charge,  in  that  regard. 

As  to  the  rule  of  the  damages,  see  Pieraon  v. 
Bogle  SenvB  Gmpanjf,  8  Story,  403,  410;  AOen 
YTmnt,  S  Wood.  &  M.,  128,  446.  447. 

3fr.  Justice  Grler  delivered  the  opinion  of 

the  court: 

The  plaintiff  below.  Cyrus  H.  McCormick, 
brought  this  action  against  the  plaintiffs  in  er- 
ror, Seymour  &  Momn.  for  the  infringement 
of  his  patent  right.  The  declaration  conmsted 
of  two  counts. 

The  first  alleged  that  the  plaintiff  was  the 
true  and  original  inventor  of  certain  new  and 
useful  improvranents  in  the  machine  the  reap- 
lOitt 
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in^  all  kinds  of  small  grain,  for  whicii  be  ob 
tamed  letters  patent  on  the  Slst  of  June,  1884. 
And  moreover.tbat the pltdDtiffwasthe invent- 
or of  certmn  improvements  upon  the  aforesaid 
patented  reaping  machise  for  which  he  obtained 
letters  patent  on  the  Slst  day  of  January,  1845. 
And  it  charged  that  the  defendant  had  made 
three  hundred  reaping  machines  which  infrinaul 
the  inventions  ana  improvements,  foartoly 
and  fifthly  claimed  in  the  schedule  or  specifica- 
tion of  the  last-named  letters  patent. 

The  second  count  alleged  that  the  pIshttUF 
was  the  first  inventor  of  certain  otherimprove- 
meots  upon  his  said  reaping  machine  before 
patented,  for  which  he  obtained  letters  patent 
on  the  28d  day  of  October.  1847.  And  that  Uw 
defendant  manufactured  and  constructed  three 
hundred  machines  embracing  the  prindples  of 
the  last-named  invention  and  improvements. 
The  defendants  pleaded  not  guilty,  and  the 
case  being  calkd  for  trial  in  October,  16B1,  they 
prayed  a  continuance  of  the  cause  on  aocoont 
of  the  at>sence  of  certain  witnesses  material  to 
their  defense  against  the  charge  laid  in  the  first 
count,  to  wit;  the  infringement  of  the  patent  of 
1845. 

The  court  intimated  an  opinion  that  the  affi- 
davit was  sufficient  to  put  off  the  trial  of  the 
cause,  whereupon  the  plaintiff's  counsel  stated 
to  the  court  that  rather  than  have  the  trial  put 
off,  they  would  not  on  said  trial  seek  to  recover 
against  the  defendant  on  account  of  any  alleged 
infringement  or  violation  by  the  defendants  of 
the  plaintiff's  ri^ts  under  his  liters  patent 
bearing  date  Jantiary  Slst.  1845,  set  forth  In 
his  declaration,  but  would  proceed  solely  for  a 
violation  of  the  rigfata  secured  to  him  by  bis 
letters  patent  bearing  date  Octobor  28d,  1847. 
set  forth  in  his  declaration,  under  the  last  cJum 
specified  in  that  patent  relating  to  liie  seat  for 
the  raker. 

The  trial  then  proceeded  on  the  last  count  hv 
the  declaration  for  the  infringement  by  defend- 
ants of  this  last  patent,  and  testimony  offered 
*to  show  that  the  plaintiff  was  not  the  f*48& 
orijginal  and  first  inventor  of  the  reaping  ma- 
chme  as  described  in  his  patents  of  18S4  and 
184S.  was  rejected. 

Numerous  exceptions  were  taken  by  defend 
ants  in  the  course  of  the  trial  and  to  varioiuiD- 
structions  contained  in  the  charge  of  the  court 
Most  of  these  Involve  no  genera)  or  important 
le^l  principle,  and  could  not  be  understood 
without  prolix  statements  with  regard  to  the 
facts  of  the  case  and  the  structure  of  the  pecul- 
iar machines.  To  notice  them  jn  detail  would 
be  both  tedious  and  unprofitable.  We  deem  it 
sufficient,  therefore,  to  say  that  the  defCTdanI* 
have  failed  to  support  their  exceptions  as  to  the 
rulings  of  the  court  concerning  the  testimony, 
and  that  the  charge  of  the  learbed  judge  is  an 
able  and  correct  exposition  of  the  law  as  ap- 
plicable to  the  case,  with  the  exception  of  the 
points  which  we  propose  now  to  examine,  and 
which  are  contained  in  the  following  pMtion 
of  the  charge: 

"The  oaW  remaining  question  Is  that  of 
damages.  'The  rule  of  law  on  this  subject  b  a 
very  simple  one.  The  only  difficulty  that  can 
exist  is  in  theapplication  of  It  to  the  evidence  io 
the  case.  The  general  rule  is  that  the  plaintiff, 
if  he  has  made  out  his  right  to  recover,  is  eoii- 
tied  to  the  actual  damages  he  has  austained  by 
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reason  of  the  infriD^ment,  and  thoee  damages 
may  be  determined  by  ascertaining  the  profits 
which  in  judgment  of  law  he  would  have  made, 
provided  the  defendants  had  not  interferod 
with  his  rights. 

That  view  proceeds  upon  the  principle  that  if 
the  defendants  had  not  interfered  with  the  pat- 
entee, all  persona  who  bought  the  defendants' 
machines  would  necessarily  have  been  obliged 
to  go  to  the  patentee  and  purchase  his  machme. 
That  is  the  principle  on  which  the  profits  that 
the  patentee  Dlght  have  made  out  of  the  ma- 
i^ineB  thus  unlawfully  constructed,  presenting 
a  ground  that  may  aid  the  jury  in  arriving  at  the 
damages  which  the  patentee  has  sustained. 

It  has  been  suggested  by  the  counsel  for  the 
defendants,  that  inasmuch  as  the  claims  of  the 
plaiotifF  in  question  here  are  simply  for  im- 
provements upon  his  old  reaping  machine  and 
not  for  an  entire  machine  and  every  part  of  it, 
the  damages  should  be  limited  in  proportion  to 
the  value  of  the  improvements  thus  made,  and 
that  therefore  a  distinction  exists,  in  regard  to 
the  rule  of  damages,  between  an  infringement 
of  an  entire  machine  and  an  infringement  on  a 
mere  improvement  on  a  machine.  I  do  not  as- 
sent to  this  distinction.  On  the  contrary,  ac- 
cording to  my  view  of  the  law  regulating  the 
measure  of  damages  in  cases  of  tms  kln^  the 
rule  which  Is  to  govern  is  thesame  whether  the 
patent  covers  an  entire  machine  or  an  improve- 
ment  on  a  machine.  Those  who  choose  to  use 
the  old  machine  have  a  right  to  use  it  without 
487*J  "incurring  any  responsibility:  but  if 
they  engraft  on  it  the  improvement  secured  to 
the  patentee,  and  use  the  machine  with  that 
improvement,  they  have  deprived  the  patentee 
of  the  fniits  of  his  inventi<m,  the  same  as  if  he 
had  invented  the  entire  machine;  because  it  is 
his  improvement  that  gives  value  to  the  ms- 
chine  on  account  of  the  public  demand  for  it. 
The  old  instrument  is  abandoned,  and  the  pub- 
lic call  for  the  improved  instrument,  and  the 
whole  instrumeot,  with  the  improvement  upon 
it,  belongs  to  the  patentee.  Any  person  baa  a 
right  to  use  tlie  old  machine ;  and  if  an  inventor 
engrafts  upon  an  old  machine,  which  he  has  a 
right  to  use,  an  improvement  that  makes  it  su- 
perior to  anything  of  the  kind  for  the  accom- 
plishment of  its  purposes,  be  is  entitled  to  the 
benefit  of  the  operation  of  the  machine  under 
all  circumstances  with  the  improvement  en- 
grafted  upon  it.  to  the  same  degree  in  which 
the  original  inventor  is  entitled  to  the  old  ma- 
chine. 

There  are  some  data,  furnished  by  the  coun- 
sel on  both  sides,  which  it  is  proper  the  jury 
should  take  into  view  in  ascertaining  the  dam- 
ages, provided  they  .arrive  at  this  question  in 
tbe  case.  It  is  conceded  that  just  three  hun- 
dred machines  have  beien  made  by  tbe  defend- 
ants, of  the  description  to  which  I  have  called 
yoyr  attention,  and  testimony  has  been  gone 
lolo  on  both  sides  for  the  purpose  of  showing 
the  cost  of  the  machines,  and  the  prices  at 
wtiich  they  sold.  In  order  to  ascertain  the 
profits  accruing  to  the  party  who  makes  ma- 
cbines  of  this  description,  you  must  first  ascer- 
tain the  cost  of  the  matertote  and  labor,  and  the 
interest  on  the  capital  used  in  the  manufacture 
of  the  machines.  You  must  also  take  into  ac- 
count the  expenses  to  which  the  manufacturer 
is  subjected  in  putting  them  into  market,  socb 
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as  that  of  agencies  and  transportation,  also  of 
insurance;  and  where  the  article  is  sold  on 
credit,  a  deduction  must  also  be  made  for  bad 
debts.  All  these  things  must  be  taken  into 
account.  In  order  to  bring  Into  the  cost  every 
element  that  properly  goes  to  constitute  It  in 
the  handy  of  the  manufacturer.  When  you 
have  ascertained  the  aggre^tcsum  of  the  cost, 
deduct  it  from  the  price  paid  by  the  purchaser, 
and  vou  have  the  net  profit  on  each  machine. 
By  this  process  you  are  enabled  to  approximate 
to  something  like  the  actual  loss  that  the  pat> 
entee  sustains  in  a  oue  where  his  right  has 
been  violated  by  persons  interfering  with  him 
and  putting  into  market  his  improvement." 

Tbe  plaintiffs  in  error  complain  lhat  these 
rules  with  regard  to  damages,  as  thus  laid 
down  by  the  court,  are  incorrect,  and  have  pro- 
duced a  verdict  for  most  ruinous  damages,  far 
beyond  anytfali^  Justified  by  the  facts  of  the 
case.  1.  Because  the  jury  were  hislructed  that 
it  is  a  legal  presumption  that  if  defendant  had 
*Dot  made  and  sold  machines,  all  per-  [*488 
sons  who  bought  the  defendants  machines, 
would  necessarily  have  beeen  compelled  to  go 
to  the  patentee  and  purchase  his  machinef!. 
That  this  principle  was  enunciated  as  a  binding 
principle  of  law,  although  the  plaintiff  below 
had  given  no  evidence  to  show  that  he  could 
have  made  and  sold  a  single  machine  more  than 
he  did,  or  was  iniured  in  any  way  by  the  com- 
petition of  the  aefendants,  or  hindered  from 
selling  all  he  made  or  could  make.  And  sec- 
ond, Decause  the  jury  were  instructed  that 
the  measure  of'  damages  for  infringing  a  pre- 
tended improvement  on  a  machine  in  public 
use  is  the  same  as  if  the  defendant  had  inrated 
the  whole  machine  and  every  improvement  on 
it  previouriy  made,  and  as  a  consequence  that 
the  plaintiff  below  bad  a  right  to  Tcmver  as 
great  damages  for  tbe  infringement  of  the  lat- 
ent in  his  second  count  as  if  he  had  proceeded 
on  both  counts  of  his  declaration  and  shown 
the  infringement  of  all  the  patents  claimed, 
and  that  in  conaequrace  of  tnese  instructions 
Uiey  have  been  amerced  in  damages  to  Uie  enor- 
mous sum  of  $17,806.66,  and  with  costs  to 
nearly  the  round  sum  of  $20,000. 

We  are  of  opinion  that  the  plunliffs  in  error 
have  just  reason  of  complaint  as  regfu^  these 
instructions  and  their  consequent  result. 

Tbe  flret  Patent  Act  of  1790  mode  tbe  in- 
fringer of  a  Patent  liable  to  "  forfeit  and  pay 
to  the  patentee  such  damages  as  should  be  as- 
sessed by  a  jury ;  and,  moreover,  to  forfeit  to 
the  person  aggrieved  tlie  infringing  machine." 

The  Act  01  1798  enacted  "  that  the  infringer 
should  forfeit  and  pay  to  the  patentee  a  sura 
equal  to  three  times  the  price  for  which  tbe 
patentee  has  usually  sold  or  licensed  to  other 
persons  the  \ise  of  said  invention."  Here  tite 
price  of  a  license  is  assumed  to  be  a  just  measure 
of  single  damages,  and  the  forfeiture  by  way 
of  penalty  is  fixed  at  treble  that  sum.  But  as 
experience  began  to  show  that  some  inventions 
or  discoveries  had  their  chief  value  in  a  mo- 
nopoly of  use  by  the  inventor,  and  not  in  a  sale 
of  licenses,  the  value  of  a  license  could  not  be 
made  a  universal  rule,  as  a  measure  of  dam- 
ages. The  Act  of  17th  of  Ajprll,  1800.  changed 
the  rule,  and  compelled  the  infringer  "to  for- 
feit and  pay  to  tbe  (he  patentee  a  sum  equal  to 
three  times  the  actual  damages  sustained  by 
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»-iicb  patentee  "  This  Act  coDtiaued  in  force 
lit)  1836,  when  the  Act  now  in  force  was 
ItfWNed. 

Ezperieoce  had  shown  the  very  j^reat  injtin- 
lice  of  a  horizontnl  rule  equally  affecting  all 
eases,  without  regard  to  their  peculiar  merits. 
The  defendant  who  actfMl  in  ignorance  or  good 
faith,  claiming  under  a  junior  patent,  was  made 
liahic  to  the  same  penally  with  the  wanton  and 
malicious  pirate.  This  rule  was  manifestly  un- 
just. For  there  ia  no  good  reason  why  taking 
480*]  a  •man's  property  in  aQ  inTenlioo 
should  be  trebly  punixhed,  while  the  measure 
of  daniHgeB  as  lo  other  property  is  single  and 
actual  diimftges.  It  is  true,  where  the  iojury 
is  wantoQ  or  malicious,  a  jury  may  inflict  vin- 
dictive or  exemplary  damases,  not  to  recom- 
pense the  plaintiff,  but  to  punish  the  defend* 
ant. 

In  order  to  obviate  this  injustice,  the  Patent 
Act  of  1886  confines  the  jury  to  the  assessment 
of  "actual  damages."  The  power  to  inflict 
vindictive  or  punitive  damages  is  committed  to 
the  discretion  and  judgment  of  the  couH  witliin 
the  limit  of  trebling  Uie  actual  damages  found 
by  the  jury. 

It  must  be  apparent  to  the  most  superficial 
obeerverof  the  immense  variety  of  patents  is- 
sued eveiy  day.  that  there  cannot,  in  the  nature 
of  things,  be  any  one  rule  of  damages  which 
will  equally  apply  to  all  cases.  The  mode  of 
ascertaining  actual  damages  must  necessarily 
depend  on  the  peculiar  nature  of  the  monopoly 
granted.  A  man  who  invents  or  discovers  a 
new  compositloD  of  matter,  such  as  vulcanized 
India  rubber,  or  a  valuable  medicine,  may  find 
Ms  profit  to  consist  in  a  close  monopoly,  for- 
bidmng  anyone  to  compete  with  him  in  the 
market,  tlie  patentee  being  himself  able  to  sup- 
ply the  whole  demand  at  his  own  price.  If  he 
should  grant  licenses  to  all  who  might  desire  to 
manufacture  bis  composition,  mutual  competi- 
tion might  destroy  the  value  of  each  license. 
This  may  be  the  case,  also,  where  the  patentee 
is  the  inventor  of  an  entire  new  machine.  If 
any  person  could  use  the  invention  or  discov- 
ery by  paying  what  a  jury  mi^ht  suppose  to  he 
the  fair  value  of  a  license,  it  is  plain  that  com- 
petition would  destroy  the  whole  value  of  the 
monopoly.  In  such  cases  the  profit  of  the  in- 
fringer may  be  I  he  only  criterion  of  the  actual 
damage  of  the  patentee.  But  one  who  invents 
some  improvement  in  the  machinery  of  a  mill 
could  not  claim  ttiat  the  profits  of  the  whole 
mill  should  be  ihe  measure  of  damages  for  the 
use  of  his  improvement.  And  where  the  profit 
of  the  patentee  consists  neither  in  theexclubive 
use  of  the  thing  invented  or  discovered,  nor  in 
the  monopoly  of  making  it  for  others  to  use.  it 
ia  evident  tliat  this  rule  could  not  apply.  The 
case  of  Siimpson's  patent  for  a  turn-out  in  a 
railrmd  may  be  cited  as  an  example.  It  was 
the  interest  of  the  patentee  that  all  railroads 
should  use  his  invention,  provided  they  paid 
him  the  price  of  his  license,  tie  could  not 
make  his  profit  by  selling  it  as  a  complete  and 
separate  machine.  An  infringerof  such  a  pat- 
ent could  not  be  liable  to  danuiges  to  the  amount 
of  the  profits  of  his  railroad,  nor  could  the  act- 
Vial  damages  to  the  patentee  he  measured  by 
anv  known  ratio  of  the  profits  on  the  road.  The 
only  actual  damage  which  the  patentee  hoseuf- 
fered  in  such  a  case  is  the  non-payment  of  the 


price  which  he  iias  put  on  his  license,  with  is- 
lerest,  and  no  •more.  There  may  be  1*490 
cases,  as  where  the  thing  has  been  uvd  Wfor 
a  short  time,  in  which  tne  jury  ibould  find  Isn 
than  that  sum;  and  there  may  be  cases  where, 
from  some  peculiar  circumstance,  the  patentee 
may  show  actual  damage  to  a  larger  amount. 
Of  this  a  jury  must  judge  from  the  evidence, 
under  instructions  from  the  court  that  titeycas 
find  only  such  damages  as  have  actually  been 
proved  to  be  sustained.  Where  na  inveDtor 
finds  it  profitable  lo  exercise  his  monopoly 
by  selling  licenses  to  make  or  use  his  im- 
provehicnt.  he  has  himself  fixed  the  averag4>o( 
Ids  actual  damage,  when  his  invention  has  been 
used  withouthis  license.  If  he  claims  anything 
above  that  amount,  he  is  bound  to  sulMtaniiite 
his  claim  by  clear  and  distinct  evidence.  When 
he  has  himself  establisfaed  the  market  valoeof 
his  improvement,  as  separate  and  distinct  from 
the  other  machinery  with  which  it  is  connected, 
he  can  have  no  claim  in  justice  or  equity  to 
make  the  profits  of  the  whole  machine  the 
measure  of  his  demand  It  is  only  whtre.  frota 
the  peculiar  circumstances  of  the  case,  no  other 
rule  can  l>e  found,  that  the  defendant's  profiu 
become  thecriterionof  OiepUdniiff's  ioaa.  Act 
nal  damages  must  be  actually  proved,  and  can- 
not be  assumed  as  a  legal  inference  frmn  any 
facta  which  amount  not  lo  actual  proof  of  ttir 
fact.  What  a  patentee  "would  have  made,  if 
the  infringer  had  not  interfered  wiih  his  rights,' 
is  a  question  of  fact  and  not  "a  judgment  of  law." 
The  question  Is  not  what  speculativelj  he  may 
have  lost,  but  what  actually  he  did  lose.  It  ia 
not  a  "  judgment  of  taw"  or  necessary  t^al  u- 
ference,  that  if  all  the  manufactttrera  of  steam 
engines  and  locomotives,  who  have  built  and 
sold  engines  with  a  patented  cut  off,  or  elcaia 
'whistle,  had  not  made  such  engines,  that  there- 
fore all  (be  purchasers  of  engiiien  would  bave 
employ^i  tlie  patentee  of  Ihe  cutoff,  tx  wtan- 
tle;  and  that  consequently  such  patentee  Is  ta 
titled  to  all  the  profita  made  in  the  manubctnre 
of  such  steam  engines  by  thoii«  who  may  have 
used  Ills  improvement  without  his  license.  Such 
a  rule  of  damages  would  he  belter  entitled  b> 
Ihe  epithet  of  "  speculative,"  "  imaginary, "  or 
'•  fanciful,"  than  that  of  "actual." 

If  the  measure  of  damages  be  the  same  wbeO» 
er  a  patent  be  for  an  entire  machineor  roraoaie 
improvement  In  some  part  of  It,  th«iit  ft^ws 
that  each  one  who  has  patented  an  improve- 
ment in  any  portion  of  a  steam  engine  or  oUxr 
complex  macliinesmay  recover  the  whole  p«v^- 
its  arising  from  Ihe  Kklll,  talx>r,  material  mad 
capital  employed  in  making  the  whole  mncbrae. 
and  the  unfortunate  mechanic  may  be  compelled 
to  pay  treble  his  whole  profits  to  each  of  a  da 
en  or  more  several  inventors  of  some  small  iin- 
provement  in  the  engine  he  has  built.  By  thii 
doctrine  even  the  smallest  part  is  m&de  equal  to 
•the  whole,  and  "actual  damages"  to  1*491 
Ihe  plaintiff  maybe  convened  into  an  unltmited 
series  of  penaliies  on  the  defendant. 

We  think,  therefore,  that  it  is  a  very  gam 
error  to  Instmct  a  jury,  "that  as  lo  tbe  memmt 
of  damages  the  same  rule  is  to  govera,  wbcfber 
the  patent  covers  an  entire  machine  or  in 
provement  on  a  machine." 

It  appears,from  the  evidence  In  this  case,  thai 
HcComiick  sold  licenses  to  use  bis  original  pal 
ent  of  lei84  for  $80  each.    He  sold  licenaa  tA 
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the  defendants  tn  mflke  and  vend  machines  con- 
tsining  alt  his  improvements  to  any  extent  for 
$80  for  each  macbine,  or  at  an  average  of  $10 
for  each  of  hU  three  patents.  The  defendants 
made  and  sold  many  hundred  macbioes.  nod 
paid  that  price  and  no  more.  They  refuRed  to 
pay  for  the  last  three  hundred  macnioes  under 
a  Ijelief  that  the  plaintiff  was  not  the  original 
inventor  of  this  last  improvement,  whereby  a 
seat  for  the  raker  was  provided  on  the  machtne, 
so  I  hat  be  could  ride,  and  not  be  compelled  to 
walk  as  before.  Beyond  the  refusal  to  pay  the 
usual  license  price,  tbo  pluntiff  ebcfwed  do  act- 
ual damage.  Thejurv  gave  a  verdict  fornearly 
double  the  amount  aemanded  for  the  use  of 
three  several  patents,  in  a  suit  where  4he  de- 
fendant was  charged  with  violating  one  only, 
and  lhat  for  an  improvement  of  small  impor- 
tance when  compared  with  the  whole  machine. 
This  enormous  and  ruinous  verdict  is  but  a 
corollary  or  necessary  consetjucnce  from  the  in- 
structions given  in  that  portion  of  the  charge  of 
the  court  on  which  we  have  been  commenting, 
and  of  the  doctrines  therein  asserted,  and  to 
which  this  court  cannot  give  theiraHsentorcon- 
currence. 

The  Judgment  of  the  GireveU  Court  it  reverted, 
with  a  venire  de  novo. 

DUDKR. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  Dnited  States  for  the  Northern  District  of 
New  York,  and  was  argued  by  counsel;  oncon- 
ftideratioQ  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  Jodgoient  of  the 
saui  C!ircutt  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed.  wUbco&ts;  and  that 
this  cause  be.  and  the  same  is  hereby  remanded 
to  the  e^d  Circuit  Court,  with  direcUons  to 
award  a  venire  fiieiae  de  noeo^ 

Bcv'f!r~-2  Blatchf .,  840. 

ated-aO  How.,  393 ;  83  How.,  4«8 ;  14  Wall.,  S50 ;  19 
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492»] 'HENRIETTA  AMIS.  Executrix,  and 
WILLIAM  PERKINS,  Executor  of  Jdnius 
Amis,  Deceased,  AppellatUt, 
t). 

DAVID  MYERS. 

If^unetion  to  prevent  mle  of  lAttee  taken  in 

execution. 

Where  a  complainant  Hied  a  Mil  on  the  equity 
side  or  the  Circuit  Court,  for  an  litjunotlon  to  pre- 
vent the  sate  of  glares  which  had  tx'OD  takon  Id  oz- 
etiution  an  the  property  of  amithfr  person,  the 
evidence  shows  that  thry  were  the  property  of  the 
oompiainHnt.  and  the  Clrouit  Cuurt  was  directed  to 
make  the  InJunoUon  perpetual. 

THIS  wan  an  appeal  from  the  Circuit  Court 
of  the  United  Slates  for  the  Eastern  District 
of  Louisiana. 

Junius  Amis  filed  his  bill  under  the  following 
circumstances: 

Tlie  respondent,  David  Myers,  having  ob- 
tained a  Judgment  against  William  D.  Amis, 
issued  execution  thereon  and  caused  to  be 
Howard  16 


seized  seven  slaves.  The  complainant.  Junius 
Amis,  thereupon  filed  his  bill,  claiming  these 
slaves  as  his  property,  and  praying  an  injunction 
to  arrest  the  sale  of  them.  He  made  David 
Myers  and  W.  F.  Wagner,  the  marshal,  parties 
defendant  to  the  bill.  The  in  junction  wasaftcr- 
wards  granted. 

David  Myers  appeared  and  filed  his  answer. 
He  admitted  the  issuance  of  the  execution  as 
alleged,  and  he  admitted  the  marslial's  seizure 
of  the  property  as  alleged,  and  the  advertise- 
ment for  sale  under  the  process:  but  be  denied 
the  complainant's  title,  and  denied  alt  intere<«t 
in  him,  legal  or  equitable,  concerning  the  said 
slaves.  And  the  defendant  further  cbarged 
that  these  slaves  were  purchased  by  William 
D.  Amis,  of  Nalhaniel  Hill,  in  New  Orleans, 
for  (he  sum  of  $5,000 :  that  they  were  delivered 
to  him  and  taken  by  him  to  the  plantation  on 
which  he  resided,  in  the  parish  of  Madison, 
where  tliey  remained  until  the  levy  aforesaid. 

The  Circuit  Court,  upon  the  final  hearing 
upon  bill,  answer,  depositions  and  proofs,  dis- 
solved the  injunction  and  dibmis^  the  bill 
with  costs.  The  complainant  appealed  to  this 
court,  and  having  died,  his  executor  and  exec- 
utrix were  made  parties. 

It  was  argued  by  Mum.  Ooold  and  Law- 
rence for  the  appellants,  and  by  Mr.  Baxter 
for  the  appellee. 

There  being  no  point  of  law  involved  in  the 
case,  the  reporter  docs  not  deem  it  expedient  to 
insert  the  arguments  upon  (he  question  of 
ownership,  as  shown  by  the  evidence. 

Mr.  Juetice  CajnpbeU  delivered  the  opinion 
of  the  court : 

The  plaintiff  Hied  his  bill  in  the  Circuit  Court 
of  the  United  Slates  for  the  E&otern  District 
of  Louisiana,  to  restrain  the  sale  of  certain 
slaves  taken  in  execution  of  a  judgment  of  that 
court,  in  favor  of  the  defendant  against  William 
D.  Amis. 

*The  case  of  the  plaintitT  is,  that  [*408 
the  slaves  are  his  lawful  property,  and  ere  not 
subject  to  the  execution  of  the  defendant.  The 
defendant  denies  this  allegation  and  insists 
that  the  property  in  the  tdaves  is  vested  in  hia 
debtor. 

The  evidence  shows  that  the  slaves  were 

fmrchased  in  New  Orleans,  by  the  defendant 
n  the  execution.  He  provided  the  purchase 
money  by  procuring  tiie  acceptance  and  dis- 
count of  a  draft  at  thirty  days'  date,  by  a  mer- 
cantile firm,  upon  the  promise  of  sending  funds 
for  its  payment  at  its  maturity.  He  was  dis- 
abled from  doing  this  by  the  occurrence  of  facts 
that  are  detailed  in  the  evidence,  and  the  plaint- 
iff, for  his  relief,  caused  the  draft  to  be  paid  Iiy 
his  own  factor,  and  agreed  to  take  the  slaves  as 
his  property. 

Thh  bill  of  sale,  given  to  the  defendant  in 
execution,  did  not  contain  the  name  ot  the 
vendee,  but  a  blank  space  was  left  for  the  in- 
sertion of  the  name.  When  this  arrangement 
took  place,  the  ptuintifl's  name  was  inserted 
and  the  paper  given  to  him.  The  slaves  have 
been  at  his  plantation,  and  although  William 
D.  Amis  resides  there,  no  act  of  mastership  ia 
slinwn,  and  he  denies  having  any  interest  in  the 
slaves. 

We  think  this  testimony  establishes  the  esse 
of  the  plaintiff. 
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It  ia  proper  to  notice  that  this  case  is  not  one 
ot  equitable  cognizance.  The  plaintiff  had  a 
clear  and  adequate  remedy  at  law.  under  the 
Code  of  Practice  of  Louisiana.   (C.  P.,  298, 

«!C.  7.) 

It  is  not  usual  for  this  court  to  take  an  ex- 
ception of  this  ^ture  on  its  own  motion,  and 
where  no  objection  has  been  made  by  the  de- 
fendant; but  this  case  is  one  so  clearly  beyond 
the  hmits  of  the  equitable  jurisdiction  of  the 
Circuit  Court,  that  the  fact  ii  noticed  that  it 
may  not  serve  as  a  precedent. 

T/u  decree  of  the  CHreuit  Court  it  reverted,  and 
the  caute  remanded,  with  direetiont  to  enter  a 
deeree  to  perpetuate  the  ir^unetion. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  areued  by  counsel;  on  con- 
sideration whereof,  it  Is  now  here  ordered,  ad 
judged  anddecreedbythis  court,  that  the  d^ecree 
Ot  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  tlie  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
perpetuate  the  injunction  granted  in  tlilscause. 


494*]  *JOSEPH  GUITARD,  FREDERICK 
8TE0DEMAN  AND  MARY,  hisWipkjand 
GEORGE  BROWN  asd  JULIA,  ma  Wipe, 
FUdat^  M  Error  ^ 

«. 

HENRY  STODDARD. 

Mittouri  land  claim$ — actt  confirming  title  to 

town  lot*  and  commont — eomtruction  of. 

The  Act  of  ConKrew,  passed  on  the  13th  of  June, 
1812  (2  8Ut.  at  L..  748),  entltleil  An  Act  for  the 
settlement  of  laad  claims  la  Missouri,  conflrmed 
I  he  rights,  titles,  and  claims  to  town  or  village  lot«, 
out  lots,  cotnmon  field  lots  and  commons,  in,  ad- 
JolnlDg  and  belonging  to  the  sernral  towns  and 
rlllages  therein  named  (Including  St.  Louis),  which 
lots  had  been  mhahltod,  cultivated  or  posscaacd, 
prior  to  the  20tb  of  December,  1803. 

This  oonhrmatlon  whs  absolute,  depending  only 
upon  the  facts  of  Inhabitation,  cultivation  or  pos- 
scflsloD,  prior  to  the  da}'  named.  It  was  not  neces- 
sary for  the  oonflrmee  to  have  received  from  the 
Spanish  government  a  grant  or  survey,  o>  permis- 
sion to  cultivate  the  land. 

In  1824  Congress  passed  a  supplementary  Act  (4 
Stat,  at  L.,  85),  making  It  the  duty  of  claimants 
of  town  and  village  lots  to  designate  them  by  prov- 
ing befon;  the  recorder  the  fact  of  Inhabitation,  the 
boundaries,  &c.,  and  directing  the  recorder  to  Issue 
oertlfloates  thereof.  But  no  forfeiture  was  Imposed 
for  non-complfanoe,  nor  did  the  government,  by 
that  Act,  Impair  the  effect  and  operation  oflihe  Act 
of  1812.  Claimants  may  still  establish,  by  parol  evi- 
dence, the  facts  of  Inhabitation.  &o. 

In  the  Act  of  1612  the  surveyor  was  directed  to 
survey  and  mark  the  out  boundary  lines  of  the 
towns  or  vlllafres.  so  as  to  include  the  out  lote, 
oommon  Held  lots,  and  ootnmons.  This  was  done. 
Whether  a  olalmant  can  reeover  land  Ijing  outside 


Non.— Aftaaotiri  vrivate  land  elofms.  See  note  to 
Les  Bols  v.  Brameli,  4  How.,  4«. 

TImt  If  the  Jury  find  the  right  to  a  lot  of  land 
oomes  within  the  purview  of  the  Act  of  1812,  the 
neglect  to  procure  itssurvey  under  Act  of  1824  can- 
not Impair  that  right.  Explained  In  Savlgoac  v. 
Oarrison,  I8H0W.4I8B. 
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of  thla  line,  or  whether  the  evtd«oe  in  this  cue  b 
suAolent  to  establsh  the  platatlflh'  title,  ttalsooart 
does  not  now  decdde. 

rPHIS  case  was  brought  up  by  writ  orerror 
1  from  the  Circuit  Court  of  the  United  States 

for  the  District  of  Missouri. 

It  was  a  petition  in  the  nature  of  an  eject- 
ment brouj^ht  by  the  plaintiffs  in  error,  agaiiut 
Stoddard,  in  the  St.  Louis  Court  of  Comroos 
Pleas.  Stoddard,  who  was  a  citizen  of  Ohio, 
removed  it  Into  the  Circuit  Court  of  the  United 
States. 

The  ejectment  was  for  the  following  lot  of 
ground  l^lng  in  the  City  of  St.  Louis,  namely: 
commencing  at  a  point  on  the  north  nde  of 
Laclede  Avenue,  five  feet  flfty-tiiree  inches  east 
from  the  Junction  of  Laclede  and  LefBngwdl 
avennes,  it  b«ng  the  soutbeaat  corner  of  uoA 
No.  34,  In  what  is  known  aa  the  "  Btoddard 
addition"  to  the  City  of  St.  Louis;  runs  thence 
north  parallel  to  Lefflngwetl  Avenue  one  hund 
red  and  seventy -two  feet  six  inches  to  a  pcrint: 
thence  west  albnc^  a  line  parallel  to  Laclede 
Avenue  one  hundred  and  twenty-flve  fee*  to  1 
point;  thence  south  along  a  line  parallel  to 
LefBngwell  Avenue  one  hundred  anid  aeventv- 
two  feet  six  Inches  to  the  line  of  Lacleoe 
Avenue ;  thence  east  along  that  line  one  bundriid 
and  twenty-flve  feet  to  ue  beginning;  it  being 
part  of  block  No.  34.  in  what  is  known  as  the 
Stoddard  addition  to  St.  Louis. 

On  the  trial  the  jury,  under  the  instmctioat 
of  the  court,  found  9  verdif^  for  the  defendant 
The  hill  of  ezcepdoiu  explains  tbswhtrienatnie 
of  the  case,  and  aa  it  is  short,  it  is  here  inserted, 
as  follows: 

*Be  it  remembered,  that  on  the  6tb  [*49A 
day  of  Hay,  1858,  came  on  the  above-entitM 
cause  to  be  tried,  when  the  plaintiff  introducrd 
the  following  parol  evidence,  to  wit:  that 
from  aperiodlong  prior  to  the  80th  December, 
180S.  to  wit:  from  1786  or  1786,  to  the  period 
when  the  common  fence  fell  down,  which  wti 
six  or  seven  years  before  the  cliangeof  goveni- 
ment,  Paul  Guitard,  who  was  then  an  inhabit- 
ant of  St.  Louis,  claimed  and  cultivated  « 
piece  of  land  in  what  was  then  knowD  u 
the  "  Cul-de  sac  "  prairie,  near  St.  Louis,  which 
land  was  one  arpent  wide  in  front  on  the  easL 
and  forty  arpents  long  towards  the  weaL  Tbm 
were  several  persons  who  cuhivated  lands  is 
"Cul-de-sac"  commencing  on  the  south  ex- 
treme of  the  prairie:  the  first  wasMatard;  tba 
going  north,  the  next  was  Guion;  the  next,  or 
third,  was  Tabean:  the  fourth,  Joachim  Qc^: 
the  fifth,  Madame  Vachard;  the  sixth,  Madaiae 
Dubriel;  the  seventh,  Madame  Venlon:  tbr 
eighth.  Noise;  tbe  ninth.  Yoeti;  the  tenth.  U 
Kochella;  the  eleventh,  Madame  Camp:  tbr 
twelfth.  Paul  Guitard.  The  "Culde-ttc" 
fields  laid  at  the  end  of  the  St.  Loufe  pnirie. 
forty  arpent  fields  on  the  west,  and  they  ccm- 
menced  about  where  PraUe  Avenue  now  \k. 
The  "  Cul-de-sac  "  field  of  Madame  Camp  wm 
the  north  land  of  that  part  of  what  is  called 
Chouteau  mill  tract,  west  from  the  1^  hatat 
pratrie  fields,  and  the  north  line  of  the  C^oatwi 
mill  tract  was  the  north  line  of  Madame  Csaip't 
Cul-de-sac  field;  and  the  same  line  was  iW 
south  line  of  Paul  Guitard's  Cul  de-sar  flfM 
The  '•Cul-de-sac,"  which  means  "end  of  t 
sac,"  was  formed  by  the  hUls  on  each  ride  north 
and  south,  and  the  hills  on  the  west.  TW 
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Jaodi  cultivated  there  were  called  lands  of  the 
CuJ-de-Bac." 

There  were  other  prairies  Dear  St.  Louis,  to 
wit:  the  St.  LouiB  or  Big  Mound  prairie,  the 
Onuid  prairie,  and  Barrlerdes  Noyer  prairie.  In 
all  otthese  the  laods  were  cultivated  in  strips  by 
different  individuals,  and  they  were  all  pro- 
tected by  the  asme  fence;  there  was  but  one 
fence,  which  commenced  at  the  half  moon  just 
north  of  the  old  Spaniab  town,  ran  thence  west 
to  a  little  bOTond  Third  Street,  thence  south- 
west to  the  fort  to  a  little  south  of  the  court 
house,  thence  westwardly  around  the8t.  Louis 
and  Cul-de-sac  fields,  to  tne  east  line  of  the  Bar- 
rier des  Nnyer  fields,  thence  south  along  that 
east  line,  and  east  around  the  Bt.  Louis  com- 
mons to  the  river.  This  fence  was  a  common 
fence,  and  was  kept  up  by  those  who  cultivated 
the  fields  in  the  prairies,  one  cultivator  making 
and  mending  part,  and  anoUier,  an<^er  part, 
under  the  superviaioB  and  direction  of  a  man 
who  was  called  a  syndic.  This  fence  kept  the 
cattle  and  stock  inside  the  commons  and  away 
from  the  fields  that  were  cultivated.  Tlie  St. 
Louis  prairie  fields,  the  Qrand  prairie  field,  tbe 
Barrier  des  lloyer  prairie  fields,  and  the  Cul-de 
496*]  sac  prairie  fletds,  were  all  *worked  at 
the  same  time,  until  the  common  fence  fell 
down  and  was  neglected  to  be  repaired,  and 
Paul  Quitard  cultivated  the  land  adjoining  and 
north  of  tbe  said  Chouteau  mill  tract  until  the 
common  fence  fell  down.  His  cultivation  was 
towards'  the  west  on  tbe  bill,  and  be  did  not 
cultivate  Uie  land  on  the  very  eastern  end, 
because  it  was  rather  low  ground  there.  The 
cultivation  of  Guitard,  starting  from  the  liili, 
went  west  towards  the  mhldle  of  the  piece  of 
land;  but  how  far  it  commenord  from  the 
eastern  end,  or  how  far  it  extended  towards  the 
west,  was  not  proved.  It  was  called  Ouitard's 
Cul-de-sac  field  from  the  west  end  of  the  St. 
Louis  prairie  fields  to  ttte  west  end  of  the 
Chouteau  mill  tract,  which  was  the  west  line  of 
the  Cul-de-sac  flelda,  now  near  the  rock  spring;. 
Tbe  land  sued  for  was  proved  to  fall  within 
one  arpent  in  width,  north  of  the  Chouteau 
mill  tract,  and  forty  arpents  in  depth  or  length 
west  from  the  St.  Louis  prairie  fields;  hut 
whether  it  was  a  part  of  the  veir  spot  cultivated 
by  Ouitard  was  not  proved.  The  plaintiffs  in- 
troduced a  deed  from  Paul  Ouitard  which  con- 
veyed all  his  prop^ty  and  rights  of  property  in 
St.  Louis  County,  tohis  grandson,  Vincent  Oui- 
tard, but  this  specific  claim  was  not  mentioned ; 
thedeedwas  dated  the  11th  of  January,  1823,and 
he  died  in  182a.  Vincent  Guiurd  died  in  1836, 
leaving  but  three  children,  who  are  tbe  plaint- 
iffs and  tbe  sole  representatives  of  theif  father. 
Vincent  Guitard  never  in  any  way  disposed  of 
this  land.  Paul  Ouitard  never  bad  any  con- 
concession  for  this  land  from  tbe  Spanish 
authorities;  he  never  presented  any  claim  be 
had  to  it  under  the  Act  of  1812,  to  tbe  recorder 
of  land  titles,  nor  made  any  claim  for  it'  before 
any  board  of  commissioners.  His  grandson 
Vincent,  nor  none  of  the  family,  ever  presented 
any  claim  to  it  before  tbe  recorder  of  land 
titles,  under  the  Act  of  the  26th  of  Hay,  1834, 
nor  was  the  land  ever  surveyed  either  by  the 
Spanish  or  American  government,  as  a  field 
lot.  The  defendant  introduced  a  confirmation 
and  patent,  by  virtue  of  the  Act  of  the  4th  of 
July,  1886,  to  Hordecai  Bell's  tepreaentatlves, 
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and  a  survey  of  the  United  Stales  which  in- 
cluded the  land  in  controversy  and  a  regular 
chain  of  title  to  defendant.  He  also  introduced 
map  X,  purporting  to  contain  the  out  bound- 
ary lines  of  the  Surveyor-General,  at  St.  Louis, 
projected  under  tbe  first  section  of  the  Act  of 
the  18tb  of  June,  1812,  and  it  was  proved  that 
tbe  land  described  in  tbe  declaration,  but  not 
tbe  whole  forty  arpents  claimed  by  plitintiff, 
lies  within  siud  out  boundarv  lines.  Pliiiniiff 
introduced  an  experienced  surveyor,  who 
stated  that  in  hisopfnioD  the  out  boundary  line, 
as  projected  on  map  X,  was  not  correctly  run 
underthe  Act  of  1813;  that  said  out  boundary 
line  should  have  been  run  so  as  to  include  the 
out  lots,  common  field  lots,  and  commons,  in. 
adjoining  and  belonging  *to  St.  Louis,  [*497 
which  he  thought  it  dlcTnot  do.  It  did  not  in- 
clude the  Grand  prairie  fields  or  the  Barrier  des 
Noyer  fields,  nor  the  Cul-de-sac  fields,  either  as 
they  purport  to  be  located  on  the  township  plat 
of  the  township  In  which  St.  Loyis  lies,  nor  as 
proved  in  this  suit,  except  about  one  third  of 
their  length  as  proved  ou  tbe  eastern  end,  nor 
does  it  include  all  of  the  (Commons  of  St  Iiouis; 
that  in  his  opinion  an  out  boundary  line  run 
under  the  Act  of  1812,  so  as  to  indtiae  the  out 
lots,  common  field  lots,  and  commons  of  St. 
Louis,  would  necessarily  include  the  out  lots, 
common  field  lots,  in  all  tbe  prairie  fields  as  laid 
down  on  tbe  township  plat  and  commons.  And 
bucb  survey  would  also  necessarily  include  land 
that  was  neither  out,  common  field  lot,  or 
commona. 

Asreemeni. 

It  was  agreed  that  in  any  court  to  which  this 
action  might  be  carried,  map  X  and  township 
plat,  above  alluded  to.  might  be  Introduced  and 
used  without  including  them  in  this  hill  of 

exceptions. 

It  IS  also  agreed  that  the  property  in  dispute 
is  worth  more  than  two  tbousana  dollars,  ex- 
clusive of  costs.  This  was  all  the  evidence  in 
the  case,  and  thereupon  tbe  plaintiffs  asked  of 
the  court  the  following  instructioDB,  namely: 

PUiintlff's  instructions: 

1.  The  Actof  Congress  of  18th  June,  1813.  is 
in  its  terms  a  grant,  and  confirins  tiie  right,  title 
and  claim  of  all  town  lotsor  village  lots,  out  lots 
and  common  field  lots,  in,  adjoining  and  belong- 
ing to  such  towns  and  villages  as  are  mentioned 
in  the  Act,  to  those  inhabitants  of  the  towns  and 
villages  or  to  their  legal  representatives  who  iu- 
babitated,  cultivatea  or  poesessed  such  lots, 
rigbtfally  claiming  tbcm  prior  to  the  2Uth  De- 
cemlier,  1808.  And  tbe  principal  .deputy- 
surveyor  of  the  Territory  of  Missouri  was 
required  by  said  Act  to  run  an  out  boundary  of 
the  towns  and  villages  mentioned  in  said  Act, 
so  as  to  include  tbe  out  lots,  common  field  lots, 
and  commons  thereto  reapecUvely  belonging, 
which  out  boundary  line  should  be  one  con- 
tinuous line,  and  not  separate  surveys  of  the 
town  and  lots,  and  nhould  include  the  out  lots, 
common  field  lots,  and  commons,  and  said 
towns  and  villages. 

2.  A  aimmon  field  lot,  as  intended  by  said 
Act  of  Congress,  is  a  piece  of  land  of  larger  or 
smaller  dlmendons,  as  the  case  may  be,  accord- 
ing to  ancient  cultivation,  lying  alongside  of  ,aad 
parallel  to,  other  similar  pieces  of  land,  and 
claimed  or  cultivated  under  the  protection  of  a 
common  fence  by  those  who  inhabited  baid 
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towns  or  rillftgeB  prior  to  the  20th  December, 
1808;  aad  said  pieces  of  land  might  not  have 
been  conceded  or  Burveyed  by  any  French  or 
Spanish  authority,  or  aurveywl  offlclaliy  by  the 
United  Slates  as  a  common  fleld  lot. 
4»8*]  *3.  If.  then,  the  Jury  believe,  from 
the  evidence,  that  the  land  sued  for  formed 

fmrt  of  a  common  field  lot,  as  just  defined  in 
DstnictioD  3.  and  that  said  commno  field  lot 
wan  rightfully  claimed,  and  in  part  or  alto- 
gether cultivated  prior  to  the  80lh  December, 
1803,'by  Paul  Quitard;  the  plaintiffs  are  enti- 
tled to  recover;  which  were  refused,  to  which 
plaintiffs  at  the  time  excepted,  and  defendant 
asked  the  following  Instructions: 
Defendant's  instructions: 

1.  U  the  Jury  believe,  from  the  eTideDCe.that 
tb  ecultivauon  Paul  OuiUrd.  testified  to  by 
the  wituesses,  was  on  a  tract  of  land  called  a 
Cul-de-sac  common  field,  and  tf  the  Jury  shall 
also  believe,  from  the  testimony,  that  the  Cul- 
de-sac  common  fields,  including  the  one  culti- 
vated by  Paul  Quitard,  were  at  a  place  lo  the 
soulhwwtfrom  the  premises  sued  for,  and  that 
neither  of  said  Cul-de sac  common  fieldsioclude 
the  premises  In  question,  then  the  plaintiff  can- 
not recover  io  this  action. 

2.  If  the  land  sued  for  is  within  and  forms  a 
part  of  the  tract  confirmed  to  Mordecai  Bell, 
or  his  legal  representatives,  and  within  the  of- 
ficial survey  of  said  Mordecai  Bell  tract,  then 
the  defendant  has  shown  a  tide  in  him  para- 
mount to  the  title  of  the  plaintiff,,  and  the  lat- 
ter cannot  recover. 

9.  There  is  no  evidenne  that  Paul  Ouitard, 
under  whom  the  plaintiff  derives  and  claims 
title  to  the  premises  in  question,  cultivated  any 
out  lot  or  common  field  lot,  nor  that  anyone 
existed  at  the  place  where  the  cultivation  that 
has  been  spoken  of  by  plaintiffs'  witnesses,  ex- 
isted, nor  had  the  Act  of  1819  applicaiion  to 
this  land,eo  far  as  Paul  Quitard  and  tbt^e  claim- 
ing under  him  are  concerned.  The  plaintiff, 
therefore,  cannot  recover  in  this  action.' 

4.  If  the  out  boundary  line  of  the  Town  of 
St.  Louis  run  under  the  Act  of  Congress  of 
13lh  June,  1813.  as  shown  by  the  official  sur- 
vey and  plat,  marked  X,  read  in  evidence,  in- 
cludes the  land  in  cuutroversy,  then  the  plaint- 
iff cannot  recover.  Which  were  given  by  the 
court;  and  the  court  of  its  own  m<rtion  gave 
the  following: 

Instruction  by  the  court:  "The  court  also 
instructed  the  jury,  that  there  having  been  no 
concession  norgra'ut,  norsurvey,  nor  permission 
lo  settle  or  cultivate,  or  possess  the  land  claimed 
by  Paul  Ouitarl,  to  said  Quitard,  under  and  by 
the  Spanish  authorities  or  government;  and  no 
localiOQ  of  said  claim  by  or  under  said  govern- 
ment, nor  under  the  French  Qovemment.  and 
no  proof  having  been  made  at  any  time  by  said 
Paul  Quitard.  or  those  claimiDg  under  liim,  or 
any  inhabitation,  cultivation,  or  possession,  or 
of  the  location  and  extent  of  said  claim,  either 
under  the  provisions  of  the  Act  of  the  13tb 
June,  1812,  or  those  of  the  Act  of  the  Sfith 
May.  I8i4,  either  before  the  recorder  of  land 
409*1  "titles  or  other  United  States  auihori 
ty ;  and  there  having  been  no  survey  or  loca- 
tion of  said  land  by  or  under  the  authority  of 
the  United  Slates,  the  said  plaintiffs  cannot  now 
set  up  said  claim  and  locale  it,  and  prove  its 
extent  and  InhaUtation  and  culUvation  by 
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parol  evidence  merely,  and  therefore  cannot 
recover  in  this  action;  to  which  plsiotiffsalso 
excepted  at  the  time,  and  here  now  tender  this 
their  bill  of  exceptions,  and  pray  that  it  be 
signed  and  scaled  and  made  part  oi  the  record 
in  this  cause;  which  isdooe  acoordlugiy. 

R  W.  Wells.  [WBaL.] 

Upon  this  bill  of  exceptions,  the  case  cane 
up  to  this  court  and  was  argued  by  Meut*. 
WUliams  and  Geyer  for  the  plaintiffs  In  er- 
ror, and  by  Mr.  Jcumaon  for  the  defendant 
in  error.  Upon  that  side  there  was  also  a  brief 
by  Mr.  Ewing. 

The  following  notice  of  the  points  made  on 
behalf  of  the  plaintiff  In  error  Is  taken  tnm 
the  brief  of  Mr.  Q^er: 

It  being  admitted  cm  the  record  that  iba 
premises  in  controversy  were  within  the  con- 
firmation to  Mordecai  Bell,  the  instrucUon 
numbered  two  was  decisive  against  the  plaint 
iff;  and  the  instruction  numbered  three  decided 
the  whole  case  in  favor  of  the  defendant.  So 
that  the  additional  instruction  was  wholly  un- 
necessary to  a  decision  of  the  cause.  It  fur- 
nishes, however,  the  construction  given  ti^  the 
Circuit  Court  to  the  Acts  of  18th  June,  1812, 
and  26ih  Hay.  1824,  on  which  the  deciskm 
against  the  title  of  the  plaintiff  is  founded — 
a  construction  opposed  to  that  uniformly  given 
lo  the  same  Acts,  by  the  Supreme  Court  of 
Missouri,  and  presents  to  this  court  a,  question 
upon  the  decision  of  which  depend  the  titles  to 
many  lots  of  great  value  in  and  near  the  towns 
and  villages  named  In  those  Acts,  and  eapedal- 
Ij  the  now  City  of  St.  Louis. 

On  bdialf  of  several  persons  interested  In  the 
question,  but  not  parties  to  the  record.  I  sub 
mit  that  the  construction  given  by  the  Circuit 
Court  to  the  Acts  before  mentioned,  is  errone- 
ous. 

1.  The  first  section  of  the  Act  of  18Ui  June. 

1812  (Land  Law,  Vol.  I.,  p.  216),  is  propria 
vigore.  a  confirmation  of  the  rights,  titles  and 
claims  to  all  town  or  village  lots,  out  lota,  com- 
mon field  lots  and  commons,  in  or  belonging  to 
the  towns  and  villages  named,  which  had  been 
inhabhed,  cultivated  or  possessed,  prior  to  the 
20th  December.  1803.  to  the  inhabitants  of  said 
towns  and  villages,  according  to  thor  several 
right  or  rights  in  common  thereto. 

2.  The  Act  does  not  refer  such  claims  to  the 
recorder  or  any  other  tribunal  for  examination, 
report  or  adjudication,  nor  does  it  require  or 
contemplate  the  exhibition  of  such  claim,  or 
the  proof  of  inhabitation,  cultivation  or  pos- 
ession,, before  any  officer  or  authority  of  the 
United'  States,  for  any  purpose. 

*a.  No  concession,  grant,  survey.  per-[»500 
misaioD  (o  settle,  or  other  docummtaty  evi- 
dence of  title,  from  the  French  or  Spanif>h 
Qovemment,  is  necessary  to  maintain  a  title  to 
any  lot  or  commons  under  the  Act  of  1812;  the 
confirmation  is  made  by  the  Act  solely  upon 
the  inhabitation,  cultivation,  or  poasesaioo. 
prior  to  20ib  December,  1808. 

4.  The  legal  title  to  the  lots  and  com  root*, 
confirmed  by  the  Act  of  181h  June.  1818,  be 
came  vested  on  that  day  In  the  inhabitants  of 
the  respective  towns  and  villages,  "according 
to  iheir  several  right  or  rights  in  common 
thereto,"  leaving  it  to  them  to  prove,  orally  or 
otherwise,  the  only  facta  required  by  the  Act 

ROWABD  18. 

Digitized  by  Google 


18&8 


GUTTARD  BT  AU  T.  StODDAKD. 


of  1813,  of  inhabitation,  cultivation  or  posses- 
sion, prior  to  the  20th  December,  1S03. 

6.  The  Act  of  the  26th  May,  1624  (Land 
Laws,  Vol.  L,  p.  897),  does  not  annex  coadi- 
tions  to  IheconflrmatioM  by  the  first  section  of 
the  Act  of  18Ui  June,  1818:  those  who  availed 
themselves  of  that  Act,  and  "designated  their 
lots  "  by  making  the  proof  required,  obtained 
acortiflcate,  which  served  as  prima  faae  evi- 
dence of  a  confirmation,  not  by  the  recorder, 
but  by  the  Act  of  1812.  Those  who  failed  to 
appear  and  designate  their  lots  obtained  do  new 
evidence  of  title,  but  they  did  not  forfeit  that 
which  was  acquired  twelve  years  before  by  the 
Act  of  1813. 

Rbfbrencbs.  Letters.— C.  B.  PeDrose, 
Commissioner,  to  Secretary  of  the  Treasury; 
Thos.  F.  Riddiclt.  Secretary,  of  Commission- 
ers, to  the  Chttirman  of  the  Committee  of 
Public  Lands,  H.  R. ;  G^alesaod  Beaton's  State 
Papers,  Public  Lands,  Vol.  II.,  pp.  448,  451. 

Actsot  Congress. — LuidLaws.  Vol.  I.,  Sen- 
ate ed..  1888;  2d  Hareb,  180S.  ch.  74.  p.  123; 
38Ui  February,  1806,  ch.  79,  p.  183;  2l8t 
April,  1806,  ch.  84,  188  ;  2d  March.  1807,  ch. 
91,  p.  m-.  I3tb  June,  1812,  ch.  140.  p.  316; 
3d  March,  1813,  ch.  168,  p.  280;  12lh  April, 
1614.  ch.  162,  p.  242;  29th  April, 1816.  ch.  197. 

S.  280;  36th  May,  18^4,  ch.  Sll,  p.  897;  27th 
anuary,  1831,  ch.  400,  p.  478;  4th  July,  1846, 
ch.  605,  p.  567. 

Cases  — /^ter  <t  Elam  v.  NeOton,  3  Pet., 
253;  UniUed  8taU»  v.  Percheman,  7  Pet.,  61; 
Strother  v.  Lum«.  13  Pet.,  410;  Vtutenr  v.  Ben- 
tan,  1  Mo.,  312;  Lasoye  v.  Primm,  8  Mo..  368; 
Jaim  V.  Qumo,  4  lb.,  458;  Q-urno  v.  JanU,  6 
76.,  880;  TroUer  v.  St.  Louu  Public  SchooU.  9 
lb.,  69:  BieMeretal.  v.  Ooanee.  IK,  347;  Maeh- 
lot  V.  DabrveU,  lb..  477;  M<nUg<mery  d  Vo.  v. 
Laiiduskff.  lb.,  705;  Pa^  v.  Sdieibel,  11  Mo., 
■167:  Ilarruon  v.  Page,  16  lb..  182;  Kmdl  v. 
St.  Louu  Pablie  Sehooh,  lb..  658;  QamaeM  v. 
Piguignot,  17  lb..  310;  SoulardY.  Clarke.  M88. 

The  Act  of  Idth  June,  1813,  is  the  first  In 
which  the  village  claims  are-  mentioned  as  a 
claw:  the  previous  Acts  provide  only  for  the 
S01*J  'investigation  of  claims  and  a  future 
confirmatlno  upon  the  proof  of  certain  facts. 
Thus  the  first  section  of  the  Act  of  2d  March. 
1805  (Land  Laws.  Vol.  L,  p.  122).  providing 
as  to  one  class  of  claims,  declares  that,  when 
proved,  "  they  shall  be  confirmed:"  thesecond 
section,  in  reference  to  the  claims  of  settlers, 
declares  that  the  "  tract  of  land  "  proved  to 
have  been  inhabited  and  cultivated  as  required 
"shall  be  granted."  The  first  Bcctitm  of  the 
Act  of  1612,  in  reference  to  the  village  claims, 
declares  that  they  "shall' be,  and  are  hereby 
confirmed."  The  language  of  the  Act  of  1606 
is  precisely  that  of  the  English  version  of  the 
Florida  Treaty,  which  was  ronstrued  to  be  ex- 
executory,  io  FoOer  A  Blam  v.  Neilton,  3 
Pet.,  258.  That  of  the  Act  of  1818  is  quite  as 
emphatic  as  the  Spanish  version  of  the  same 
clause  of  the  same  Treaty,  which  is  translated, 
"shall  remain  ratified  and  confirmed."  and  held 
to  be  a  present  ratification  and  confirmation  in 
UnUed  Staten  v.  Pereheman.  7  Pet..  51. 

Again,  the  third  section  of  the  Act  of  3d 
June,  1813,  provides  that  every  donation  claim 
embraced  In  the  report  of  the  commissionera, 
and  not  confirmed  on  account  of  some  specified 
cause,  "shall  be  coDflrmed,"  and  that  certain 
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other  claims,  to  the  ezlent  of  800  arpents, 
"  shall  be  confirmed." 

The  Acts  of  the  12tfa  April.  1814  (Land  Laws, 
Vol.  L,  p.  242);  29th  April,  1816(76.,  260);  and 
4th  July,  1836  (lb..  557),  are  hx^a  confirming 
claims  recommended  for  confirmation  by  the 
recorder  or  commls^ners.  The  first  declares 
that  the  claimants  "shall  be,  and  they  are 
hereby  confirmed  In  their  claims:"  the  second, 
that  the  claims  recommended  for  confirmation 
be,  and  the  same  are  hereby  confirmed ;  in  the 
last,  the  same  language  is  employed  in  confirm- 
ing the  decisions  in  favor  of  the  claimants. 

In  every  case  where  it  is  declared  that  claims 
"  shall  be  confirmed."  provision  Is  made  foran 
investigation  and  adjudication.  None  such  is 
made  by  the  Act  of  1813,  in  relation  to  the 
village  claims  confirmed  by  (he  first  section. 
By  the  fourth  section  the  recorder  is  required  to 
extract  from  the  books  of  the  commissioneni 
the  donation  claims  directed  to  be  confirmed 
by  the  third  section.  By  the  ogbth  section  the 
powers  and  duties  of  the  commissioners  are 
conferred  upon  him  in  relation  to  donation 
claims  filed  under  the  seventh  section,  and  the 
claims  which  had  been  theretofore  filed  and  not 
decided  on  by  the  commissioners. 

It  is  true  that  the  recorder  did  examine  and 
report  for  confirmation  many  villaire  claims 
that  were  confirmed  by  the  Act  of  June,  1813, 
and  that  the  report  was  confirmed  by  the  Act 
of  29th  April,  1616.  The  confirmation  furnished 
convenient  evidence  of  title,  but  it  is  neither 
conclusive  nor  indispensable.  Proof  of  inhabl* 
tation,  cultivation  or  possession,  is  nil  that  the 
*law  requires,  and  when  made,  estab-  [*502 
lishes  a  title  from  the  18th  June,  1813,  which 
is  superior  to  a  confirmation  by  the  Act  of 
April,  1816,  unaocompenied  by  evidence  of  in- 
habitation, cultivation  or  possession,  prior  to 
20th  December.  1603.  (See  Vaatteur  v.  Benton. 
1  Mo.,  212.  396;  Page  v.  Selieibel.  11  lb.,  167; 
Harriaonv.  Page,  16  i6..  182.) 

The  information  upon  which  the  Act  of 
June,  1813,  wasbased,  was  contained  in  letters 
addressed  to  the  Secretary  of  the  Treasury  by 
Mr.  Penrose,  one  of  the  commissionera,  and 
one  addressed  to  the  chairman  of  the  committee 
on  public  lands  by  Mr.  Riddick,  Secretary  of 
the  Board,  whicli  had  Just  then  closed  its 
labors  and  made  report,  under  the  provifiions 
of  the  several  Acts  of  Congress  for  the  adjust- 
ment of  land  claims.  The  letters  were  wriiten 
at  Washington,  dated  30th,  24th,  and  38lh 
March.  1812,  and  are  published  in  Gales  ft 
Beaton's  edition  of  State  Papers,  Public  Lands, 
Vol.  II.,  pp.  447  to  451. 

The  first  letter  of  Mr.  Penrose  contains  a 
classification  of  the  claims  not  finally  confirmed. 
Class  8th  embraces  claims  for  out  or  field  lots, 
as  they  are  termed,  which  he  says  "  should  be 
confirmed,  recorded  or  not  recorded.  If  those 
not  recorded  do  not  interfere  with  claims  con- 
firmed; all  these  tracts  have  been  possessed 
from  fifteen  to  fifty  years."  Class  9tb—  "the 
commons. "  Class  tenth — ' '  town  or  village  lots. " 
He  says:  "It  wouid  probably  be  best  to 
confirm  tbe  town  ^nerally  to  the  inhabitants, 
and  if  there  be  any  vacant  lots,  grant  them 
for  public  shcools." 

In  his  second  letter,  he  says:  "  The  five  fol- 
lowing classes  will  include  nearly  all  such 
claims  as  have  suffldmt  merit  to  be  confirmed. " 
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 "Class  5th  "embraces  claimB  for  towns 

or  villages,  then  commoD  fields  or  field  lots  and 
their  commons,  either  recorded  or  not  re- 
corded." Hr.  Peorow  says:  "  By  the  spirit  of 
the  Mtllnaiicefl  all  these  claims  would  have  been 
confinoed  or  granted." 

The  letter  of  Mr.  Riddick  (the  Secretary) 
arranges  the  land  claims  into  49  classes.  The 
last  (49lh)  embraces  "  villages,  commons,  com- 
mon fields,  and  lands  adjacent,  given  to  the  in- 
habitants individually  for  cultivation,  possessed 
prior  to  the  20th  December,  1808." 

Mr.  Riddirksays:  "The  foregoing  table  or 
list  is  intended  to  show  the  claims  of  Louisiana 
in  all  the  variety  of  shades  in  which  it  is 
possible  for  the  claimants  to  place  them,  out 
of  which  a  selection  may  be  made  of  such  as 
are  not  yet  provided  for  by  law ;  but  neverthe- 
less *ou^l  in  Justice  to  be  confirmed  or 
granted '  to  the  claimant." 

After  some  suggestions  in  respect  to  the 
other  classes,  the  fetter  proceeds:  "The  forty- 
second,  forty-third  and  forty-fourth  claases 
603*1  *have  great  merit,  and  ought  to  be  pro- 
vided for.  It  Is  believed  that  no  actual  settle- 
ment was  made  In  Louisiana  without  the  ex- 
press permission  of  a  proper  Spanish  officer. 
In  fact,  the  known  vigilance  of  that  govern- 
ment was  such  as  to  prevent  an  idea  of  ttiat 
kind  being  entertained  a  moment.  Even 
the  subjects  of  Spain,  old  residents  of  the 
country,  were  not  permitted  to  travel  from  one 
village  to  another,  a  distance  of  not  more  than 
twenty  milee,  without  obtaining  from  the  com- 
mandant a  passport,  in  which  was  specially 
atsted  the  road  to  be  traveled,  gcring  and  re' 
taming.  Under  these  drcumstuces,  it  is  im- 
ponibhi  that  any  wttlements  could  have  been 
made  without  the  knowledge  of  the  govern- 
ment." 

"The  forty-ninth  class  will  comprise  nearly 
one  fourth  In  number  of  all  the  claims  of  the 
Territory  of  Louisiana,  and  if  confirmed  at 
once  by  the  outer  lines  of  a  survey  to  be  made 
by  the  principal  deputy,  would  nve  general  sat- 
inaction,  and  nave  the  United  States  a  deal  of 
useless  investigation  into  subjects  that  are 
merely  matters  of  individual  dispute." 

"  The  United  States  can  claim  no  rights  over 
the  same,  except  a  few  solitary  village  lots,  and 
inconsiderable  vacant  spots  of  little  value, 
which  might  be  given  to  the  inhabitants  for  the 
support  of  schotHB." 

"  The  villages  established  prior  to  the  20th 
December,  1808,  are  as  follows,  to  wit:  'In  St. 
Charles  District,  St.  Charles  and  Portage  ded 
tjioux;  in  St.  Louis  District,  St.  Louis.  St. 
Ferdinand,  Maria  des  Liards.  and  Carondelet; 
in  St.  Genevieve  District,  Bt.  Oenevive  and 
New  Bourbon ;  in  New  Madrid  District,  New 
Madrid  and  Little  Prairie;  in  Arkansas  District, 
Arkansas.'" 

These  letters  suggest  every  provision  con- 
tained in  the  first  two  sections  of  the  Act  of 
June,  1812,  the  confirmation  of  the  claims  of 
the  inhabitanrs  to  in  lots,  out  lots,  common 
field  lots  and  commona,  the  survey  of  an  out 
bouodaty,  and  the  reservation  of  vacant  lots 
for  the  support  of  sctaoc^  They  show  also 
the  reason  why  no  title  paper  was  required, 
and  no  investigation  or  adjudication  provided 
for,  but  the  cliums  confirmed  at  once  by  force 
of  the  Act  alone. 
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The  Act  supplementary  to  the  Actof  ISth 
June,  1812,  ^proved  26th  May,  1834  (Lud 
Laws,  VoL  I.,  p.  897),  and  the  fuztfaer  su{>ple- 
ment  thereto,  uiproved  27th  Janoaiy,  ISKl 
(lb. ,  478),  show  that  the  Act  of  1812  was  under 
stood  by  Congress  to  be  a  confirmation  of  the 
village  claims  proprio  vigore.  The  first  reqairw 
the  owners  of  lots  "  which  were  confirmed  lij 
the  Act  of  June,  1812,  on  the  ground  of  in 
habitation,  cultivation  or  posaession.  to  des- 
ignate their  respective  lots  by  provlxij^  before 
the  recorder  the  fact  of  such  inhabitation,  Jbc, 
within  eighteen  *months.  The  last  ia  [*504 
a  quitcliJm  by  the  United  Statea  in  nvor  of 
the  inhabitants  of  the  several  towns  and  vU- 
lages  to  the  lots  and  commons  conflrnwd  lo 
them  respectively  by  the  Act  of  ISth  June. 
1812." 

It  was  not  the  object  of  the  supplementaiT 
Act  of  1824  to  institute  an  InveatigUbxi  of  vS- 
lage  claims,  or  to  require  authorise  an  ad- 
judication of  the  rights  of  claimaats.  It  ent- 
braces  no  unoinflrmed'  claims,  and  ctf  those 
confirmed  only  such  as  it  recognizee  to  have 
been  confirmed  by  the  Act  of  1812. 

These  confirmations  bad  been  made  without 
any  record  or  documeataiy  evidence  l^wbidi 
It  could  be  ascertained  what  lota  bad  Oeco  coa- 
firmed,  ibelr  extent  and  boundariea;  and  b^ 
cause  theee  facts  depended  on  parol  evidmoe. 
the  surveyor-general  could  not  distinguish  the 
private  from  the  public  iota  This  eWl  it  wss 
the  object  of  the  Act  of  1824  to  remedy  as  br 
as  practicable,  and  therefore  it  providea  that 
the  owners  of  lots  confirmed  by  the  Act  o( 
1812  (and  noneMher,  confirmed  ornnoDiiflnDed) 
shall,  within  a  limited  period,  designate  their 
lota  by  proof  of  InhaUtation,  Jfcc. .  and  their  ex- 
tent and  boundaries,  "  so  as  to  enable  the  Sur- 
veyor-General to  distinguish  the  private  fr<HD 
the  vacant  lota,"  or,  as  it  is  exprrased  in  the 
third  section,  "to  serve  as  his  guide  in  dis 
tinguishiug them" (the CMiflnned  lots)  "frets 
the  vacant  lots  to  be  aet  apart  as  above  de- 
scribed," that  is,  for  the  use  of  schools. 

The  recorder  is  directed  to  issue  a  certificaft 
of  confirmation  for  each  claim  confirmed,  that 
Is,  for  each  claim  which,  in  his  opinion,  shall 
have  been  proved  to  have  been  confirmed  twelve 
years  before,  by  force  of  the  Act  of  13th  Jaw. 
1812,  and  it  has  been  held  that  the  certifioie 
ia  prima  faeU  evidence  of  such  conflnnatinB  to 
the  person  named  In  It.  {Jaum'v.  Oumto.  4Xa, 
458),  but  it  may  be* rebutted ;  and  If  it  ia  proved 
that  the  lot  was  inhabited,  cultivated  or  pot 
sessed  by  another  person  prior  to  llie  20th  De- 
cember, 1803,  that  title  ia  the  beet.  The  Act  of 
1824  does  not  declare  the  consequence  of  i 
failure  by  an  owner  to  make  the  (Hoof  required 
and  certainly  cannot  be  construed  todevcKt  tkr 
title  veeled  by  the  Act  of  1812.  (Oiimo  v.  Jaait 
6  Mo.,  880:  Page  v.  ScJteibA,  II  Ib„  187;  /far 
rwon  V.  Page,  16  lb.,  162;  Mimtgouteiy  «.  Ln 
dutky.  9  /ft.,  705.) 

A  construction  of  the  Act  of  the  18th  Just 
1812,  was  for  the  first  time  given  by  the  Sa 
preme  Court  of  Missouri,  in  1838,  in' the  ok 
of  VamuT  V.  BmUm,  1  Ho..  212,  209. 

(The  counsel  then  examined  that  case  parties 
larly,  and  also  the  cases  of  hmojft  v.  iVM«,  1 
Mo.,  868:  •Amur  v.  Qvtmo,  4  lb..  468:  &KrMT. 
Janu,  6  Jfr.,  880;  JKtfMsr  V  Coonm,%R.M'. 
Mo^fomerg  v.  Landudgf,  lb.,  705:  Ay*  * 
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8tsheiba,  11  lb.,  107;  Harriaon  v.  Page,  16  lb., 
183;  BusgeU  v.  St.  L(mi$*Pultlic  SchooU, 
lb.,  5S8;  Qamaehe  v.  Piwu^nof,  17  810; 
^(nt^anj  v.  Clarke,  MS.,  March.  1854.) 

Mr.  Sfaing  made  the  following  points  for  the 
defendant  in  error: 

1st.  It  appears  that  the  claim  of  the  iodi- 
vidual  inhabitant  is  confined  to  the  bounds  of 
the  village  or  town.  The  plaintiffs  cannot 
claim  anything  under  this  Act  except  a  town 
lot, 'Out  lot.  common  field  lot,  or  commoiu  be- 
longing to  St.  Louis.  The  first  question,  there- 
fore, does  fit.  Louis,  its  common  fields  or 
commons,  within  the  provisions  of  the  above- 
named  Act,  include  the  land  in  controversy.  It 
was  never  intended  by  that  Act  that  the  claim 
of  each  inhabitant  to  the  town  lot,  out  tot, 
common  field  lot,  or  commons,  should  be  sep- 
aratel^  set  apart  and  severed  from  the  national 
d<HnaiD,  by  survey  or  otherwise:  but  that  the 
"out  bounds"  of  the  town,  with  its  appurtenant 
ctHunon  fields  and  commons,  should  be  sur- 
veyed and  severed  from  the  national  domain 
by  a  regularly  constituted  officer,  and  then  tfiat 
each  inhabitant  should  have  secured  to  him  bis 
rights,  whatever  they  might  be,  within  the 
bounds  of  the  town.  It  was  the  duty  of  the 
town  authorities  to  attend  to  procuring  the  sur- 
Yvy,  and  in  Its  execution  to  guard  the  interests 
of  the  town,  and  with  them  the  rights  of  the 
individual  inhabitant. 

The  law  directs  that  the  survey  be  made  ' '  as 
soon  as  may  be,"^  that  the  rights  of  the  town 
and  its  iohabitants  being  defined,  all  others  en- 
titled may  assert  their  claims.  It  would  not  do 
to  allow  a  claim  like  that  to  the  commons  of 
Bt  Louis  to  remain  unmarked,  indefinite, 
hovering  like  a  moving  cloud  over  and  around 
the  adjacent  titles.  It  must  therefore  be  sur- 
veyed and  its  limits  defined  "  as  soon  as  may 
be."  This  was  accordingly  done.  The  precise 
date  of  the  survey  is  not  given,  but  It  was  in  or 

Erior  to  1817,  in  which  year  the  plat  was  filed 
1  the  General  Land  Office,  pursuant  to  the 
provisions  of  tlie  Act  above  cited.  That  survey 
has  been  acquiesced  in  for  thirty-seven  years, 
and  lands  have  been  purchased  and  titles  ac- 
quired and  transmitted  conformably  to  it  for 
more  than  a  generation.  The  survey  was  made 
by  an  authorized  officer  of  the  United  States 
upon  the  one  side,  in  the  presence  and  with  the 
actual  or  implied  assent  of  the  city  authorities 
and  the  interested  citizens  on  the  other ;  and  -It 
Is  now  much  too  late  to  question  it  in  any  quar- 
ter. The  evidence  on  which  It  is  now  ass^led 
is  the  opinion  of  an  experienced  surveyor,  who 
tbint£s  the  out  boundary  line  of  the  city  ought 
to  have  been  so  projected  as  to  include  the  land 
in  controversy.  It  is  not  probable  that  he  is 
better  informed  as  to  the  state  of  the  city  and 
its  appurtenant  commons  in  1812  than  thepub- 
60o*]  lie  surveyor  who  projected  the  *out 
lioundary  line  in  1816,  and  the  public  author- 
ities of  the  city  and  the  interested  inhabitants 
who  at  that  time  witnessed  and  acquiesced  in 
the  said  out  boundary.  But  too  much  time  has 
elapsed — the  acquieaw^ence  has  been  too  long  to 
admit  of  evidence  or  question  on  the  subject  of 
this  out  boundatpr,  even  if  the  evidence  were 
otherwise  entitleo  to  consideration. 

Sd.  But  waving  this  objection,  tite  plalntlfls 
show  no  claim  whatever  under  the  statute. 
The  language  of  liie  flrat  section,  so  far  as 
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it  touches  the  rights  of  individuals,  is  somewhat 
vague  and  indefinite.  It  provides  that  lots 
which  "  liave  been  Inliabited,  cultivated  or  pos- 
sessed prior  to  tlw  aoth  day  of  December,  1808, 
shall  be,  and  the  same  are  hereby  cnnflrmed  to 
the  inhabitants  of  the  respective  towns  or  vil- 
lages aforesaid,  according  to  their  several  right 
or  rights  in  common  thereto."  But  it  does  not 
admit  of  a  construction,  which  would  give  to 
the  inhabitants  of  a  town  lands  which  they  had 
occupied  idid  cultivated  many  years  before 
1808,  and  which  they  had  before  that  time 
atMDdoned.  The  expresuon,  as  I  liave  sidd,  is 
not  clear,  but  the  tense  of  the  verb  "  have  been 
iphabited"  Implies  a  continuing  inhabitation, 
&c..  down  to  the  time  named,  December  20th, 
1803.  The  more  brief  and  common  expression 
"were  inhabited  prior,"  &c.,  would  convey 
distinctly  the  idea  that  "  inhabitation,"  &c.,  at 
any  time  prior  to  that  date  was  sufficient.  But 
the  word  used  to  transfer  title  is,  I  Uiink,  ded- 
sive  of  the  question — "  shall  be,  and  is  hereby 
confirmed  to,"  Ac.  The  term  "  confirmation,'*' 
.  implies  propria  vigore,  an  existing  title  or  claim 
on  which  it  is  to  operate — it  can  have  no  effect 
wliatever  on  an  inhabitation,  cultivation  or 
possesion,  which  existed  in  the  indefinite  past, 
but  which  had  been  abandcHied  and  was  as  if 
it  had  Deter  existed  at  the  time  of  tite  confirma- 
tion. 

But  the  second  section  of  the  Act  removes 
all  possible  doubt  on  the  subject  The  survey 
having  l>een  directed  by  the  first  section,  the 
second  goes  on  to  provide,  "  that  all  town  and 
village  lots,  out  lots,  or  common  field  lots,  in- 
clude in  such  surveys,  which  are  not  right- 
fully owned  or  clamed  by  private  individuals 
....  shall  be,  and  the  same  are  hereby  reserved 
for  the  support  of  schools.  Showing  that  there 
must  be  a  present  subsisting  claim  or  owner- 
ship at  the  time  of  the  passage  of  the  law. 
Nothing  which  was  abandoned,  prior  to  its 
passage,,  is  intended  to  be  restored  by  it.  It 
saves  subsisting  rights  or  claims  only. 

Wiiatever  poesession  was  in  Paul  Oultard  of 
the  land  in  question  prior  to  1797  was  alAn- 
doned,  when  the  common  fence  fell  down  and 
was  abandoned  by  the  town.  Damply:  1796-^. 
Prom  that  time  until  the  commencement  of 
this  suit  in  1868,  a  period  of  nearly  sixty  years, 
no  claim  has  been  set  up  to  these  *Ianda,  [*£(07 
either  by  the  city  or  the  inhabitants.  Twenty 
years  aiter  the  fields,  once  inclosed  by  the  com- 
mon fence,  were  thrown  open  and  abandoned, 
the  boundary  of  the  city,  its  out  lots  and  com- 
mons, was  settled  by  the  city  authorities  and  a 
public  officer  of  the  United  Stales,  and  a  record 
duly  made  thereof  in  the  proper  department  of 
the  government.  The  city  has  ever  since  ac- 
quiesced in  its  reputed  tmundary.  Private  in- 
dividuals  have  acqnieeced;  and  it  baa  never  yet 
been  disturbed.  1  submit  that  it  is  too  late 
io  disturb  it  now,  and  unsettle  titles  which 
have  for  a  full  gmeiHtion  rested  undisturbed 
upon  it. 

I  ought,  perhapw,  also  to  notice  the  singiiiar- 
ly  unsatisfactory  kind  of  title  set  up  by  tlie 
plaintiffs  in  their  ancestor,  Paul  Ouitard.  They 
say  he  cultivated  and  claimed.  But  how  or  by 
what  title  did  he  claim?  And  where  did  he  pos- 
sess and  cultivate?  It  might  ^  possible  to 
prove  that  a  flock  of  crows  lighted  on  the  scrub 
oaks  in  tlie  Cul-de-sac  sixty  years  ago.  and  fiew 
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away  andn,  but  it  would  be  hard  to  prove  the 
parttcular  tree  od  which  any  one  IndfTidual 
crow  lighted.  The  proof  is  here  equally  un- 
latisfactory.  There  ibdo  more  trace  left  mthe 
one  CBK  Ihan  in  the  other;  no  line  drawn,  stake 
eet,  tree  marked,  or  stone  planted,  no  ancient 
pile  of  rubbish  to  mark  the  spot  claimed  by 
Giiiiard  or  any  other  ioliabitant  out  of  the  sur- 
T^ed  bounds  of  the  town. 

Mr.  Jvttieg  Campbell  delivereH  the  opinion 
of  the  court: 

The  plaintiffs  claim  a  lot  of  ground  in  the 
Clt^  of  St.  Louis,  as  representatives  of  Paul 
Gintard,  an  ancient  inhabitant  of  that  city, 
under  a  confirmation  in  the  Act  of  Congress  of 
tlie  18lh  of  June,  1813,  for  the  settlement  of 
Jand  claims  in  MlasourL  (3  Stat,  at  L..  748.) 

The  record  shows  tliat  Gullard,  from  1786-4 
till  the  common  fence  which  surrounded  and 
protected  the  field  lots  and  commons  of  that 
city  Has  thrown  down,  in  1797orl798,  cliumed 
and  cultivated  a  parcel  of  land,  one  arpent  in 
width  and  forty  in  depth,  in  the  Cul-de-sac 
prairie.  The  tractclaimed  was  called  Guitard's 
Cul'de  sac  Held  to  its  whole  extent,  and  naa  in 
the  usual  form  of  field  lots  in  tfaat  Tillage.  His 
cultivation  did  not  extend  over  the  whole  claim, 
nor  was  it  ascertained  whether  the  portion  sued 
for  was  within  that  part  cultivated.  There 
were  eleven  other  lots  of  the  same  description, 
claimed  and  cultivated  at  that  period  by  differ- 
ent persons  in  the  Cul  de-sac  prairie  lying  to- 

Slber,  that  of  Guitard'e  being  to  the  nmh  of 
e  otLeta.  The  land  sued  ior  is  within  the 
survey  directed  by  the  first  section  of  the  Act 
referred  to.  The  defendant  produced  a  patent 
from  the  United  States  for  the  land  in  dispute; 
but  as  the  case  was  determined  upon  the  title 
60S*]  of  thepiaipiiffs,  that  becomes  of  *oo 
importance.  The  Circuit  Court  instructed  the 
Jury,  "That  there  having  lieen  no  conceulon, 
nor  grant,  nor  survey,  nor  permiwion  to  culti- 
Tate  or  poness  the  land  clumed  1^  Paul  Qui- 
tard  to  said  Guitard  under  and  by  the  Spanish 
authorities  or  government;  and  no  location  of 
said  claim  by  or  under  said  government,  nor 
under  the  French  government,  and  no  proof 
having  been  made  at  any  time  by  said  Paul 
Guitard,  or  those  claiming  under  him,  of  any 
inhabitation,  eullivation  or  possession,  or  of 
the  location  and  extent  of  said  claim,  either 
under  the  provisions  of  the  Act  of  1812  or  those 
of  the  Act  of  the  26lh  of  May.l834.either  before 
the  recorder  of  land  titles  or  other  United  States 
authority ;  and  there  having  been  no  survey  or 
location  of  said  land,  by  or  under  the  authority 
of  the  United  States,  the  said  plaintiffs  cannot 
now  set  up  said  claim  and  locate  it,  and  prove 
ila  extent  and  inhabitaUon  and  cultivation  by 
parol  evidence  merely."  This  instruction  com- 
prehends the  entire  case,  and  the  examlnalion 
of  this  will  render  it  unnecessary  to  consider 
thtne  given  or  refused  upon  the  motions  of  the 
parties  to  the  suit. 

The  Act  of  the  l8th  of  June,  1813,  declares 
"  that  the  rights,  titles,  claims  to  town  or  vil- 
lagc  lota,  out  lots,  common  field  lots,  and  com- 
mons in.  adjoining,  and  belonging  to  the  sev- 
eral towns  and  villaces  named  in  the  Act,  in- 
cluding St.  Louis,  wnich  lots  have  been  inhab- 
ited, cultivated  or  possessed  prior  to  the  3Vth 
of  December,  1808,  shall  be.  and  they  are  faere- 
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by  confirmed  to  the  Inhabitants  of  the  respect^ 
ive  towns  or  villages  aforesaid,  according  u> 
their  several  ri^t  or  rights  in  common  thereto." 

This  Act  has  been  repeatedly  under  the  con- 
sideration of  this  court,  and  to  ascertain  what 
has  been  decided  upon  it  will  facilitate  thepres- 
ent  inquiiy.  In  Chouteaiu  v.  Eckhart,  SHow.. 
845,  the  defendant  relied  upon  the  title  of  the 
village  of  St.  Charles  to  the  locus  in  quo,  as  be 
ing  a  part  of  the  coouuons  of  that  viitage.  and 
confirmed  to  it  by  the  Act  of  June,  1818.  Id 
that  case,  tlie  ri^t  of  the  village  waa  esiab- 
liehed  from  a  concessinn  made  by  the  Lieuten- 
ant Governor  of  Upper  Louisiana,  and  a  form- 
al survey  b^  the  Spanixb  authority.  The  judg- 
ment of  tbiB  court  was.  that  a  title  of  this  de- 
scription was  confirmed  by  the  Act  of  1813, 
and  that  this  confirmatkm  excluded  a  Spaolsb 
concession  of  an  earlier  date,  which  had  been 
confirmed  by  a  subsequent  Act  of  Congrces. 

In  the  case  of  Mackay  v.  D^on.  4  How., 
421.  the  defendant  defended  under  the  claim 
of  St.  Louis  to  its  commons,  and  produced  ev- 
idence of  a  Spanish  concession,  of  a  private 
survey  which  had  been  presented  to  the  Board 
of  Comraissionere,  and  of  proof  having  been 
made  before  the  recorder  of  land  titlea.  Wheth- 
er the  private  survey  made  in  1806,  and  rab- 
mitled  to  the  'government,  was  con-  [*S09 
elusive  of  boondajy,  was  the  question  before 
the  court.  Mr.  Jvstiee  Catron,  in  delivering 
the  opinion  of  the  court,  says,  "By  the  first 
section  of  the  Act  of  1813  CDngrcss  oonflrmed 
the  claim  to  commons  adjoining  and  belonging 
to  St.  Louts,  with  dmilar  claims  made  by  other 
towns.  But  no  extent  or  boundaries  were  given 
to  show  what  land  was  granted;  nor  is  there 
anything  in  the  Act  of  1812  from  which  a  court 
of  Justice  can  legally  declare  that  the  land,  act 
forth  in  the  survey  and  proved  as  commons  by 
witnesses  in  1806,  is  the  precise  land  Congress 
granted:  in  other  words,  the  Act  did  notadt^ 
the  evidence  laid  before  the  board  for  any  pur- 
pose; and  the  boundaries  of  claims  thus  con- 
firmed were  designedly,  as  we  suppose,  left 
open  for  the  settlement  of  the  respective  claim- 
ants  by  litigation  in  courts  of  Justice  or  mlier- 
wise." 

Again,  in  the  case  of  Le»  BoU  v.  BrtimeU,  the 
same  learned  judge  says  of  thit  Act,  "  that  this 
was  a  general  confirmation  of  the  common  to 
the  town  as  a  community,  no  one  ever  doubted, 
so  far  as  the  confirmation  operated  oo  the  lands 
of  the  United  Stales." 

Tbe  questions  settled  by  this  court  are  that 
the  Act  of  1812  is  a  present  operative  grant  of 
all  the  interest  of  tbe  United  States,  in  the  prop- 
erty comprised  in  the  Act.  and  that  tbe  ri«it 
of  the  grantee  was  not  dependent,  upon  the/w- 
tum  of  a  survey  under  the  Spanidi  govern 
meat. 

Ko  question  before  this  has  been  submitted 
to  the  court  upon  the  interpretation  to  be  givea 
to  the  "  rights,  titles  and  claims"  wbicdi  were 
tbe  subject  of  the  confirmation  of  the  United 
States. 

The  instruction  given  to  the  jury  by  tbe  Cir- 
cuit Court  implies  that  the  contirmee,  tiefore  be 
can  acquire  a  standing  in  court,  must  originally 
have  had  or  must  subsequently  have  placed 
upon  his  title  or  claim  an  additional  mark  of  a 
public  authority  besidea  this  Act  of  Coograa; 
that  he  must  evince  liis  right  or  claim  by  some 
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coQcesdoR,  survey,  or  permission  to  settle,  cul- 
tivate or  possess,  or  some  recognitioQ  of  his 
claim  under  the  provisions  of  Rome  Act  of  Con- 
gnaa  by  some  officer  of  the  BKecutive  Depart- 
meat,  iodicativeof  its  location  and  exieat.  The 
IwdtT  of  the  k^slation  in  the  Act  of  1813  is 
painfully  evident,  when  tlie  fact  Is  declared 
that  the  large  and  growing  cities  of  the  State  of 
Missouri  have  their  site  upon  the  land  compre- 
hended in  this  couflrmation.  Nevertheless,  an 
attempt  to  correct  the  mischief  would  probably 
create  more  confusicm  and  disorder  than  the 
Act  has  produced. 

The  Act.  in  the  form  in  which  It  exists,  was 
adopted  by  Congress  upon  the  solicitation  and 
counsel  of  citizens  oE  Missouri,  interested  in  the 
subject  aad  well  acquainted  with  the  condi- 
tions of  its  population.  The  towns  and  tU- 
Sl  O*]  lages  named  in  it  *were  then,  and  for 
many  years  coatin  uod  to  be,  small,  and  the  prop- 
erty of  nogreat  importance.  During  this  time 
cmiflicting  rightsand  pretensions  were  adjusted, 
facta  necouary  to  suswn  cli^ms  to  property  as- 
certained, and  the  business  and  intercourse  of 
the  inhabitants  accommodated  to  its  conditions. 
The  Act  itself,  with  all  ibecircumstancesof  the 
inhabitants  before  and  at  the  time  of  its  pas- 
sage, have  funned  the  subject  of  legal  Judg- 
menlii  and  professioDal  opinions  upon  which 
mighty  interests  have  grown  up  and  now  re- 
pose. This  court  fully  appreciates  the  danger 
of  disturbing  those  iulerests  and  of  contradict- 
ing  those  opiDionn  and  judgments. 

Tlie  Act  of  1813  makes  no  requisition  for  a 
concession,  survey,  permission  to  settle,  culti- 
vate or  possess,  or  of  any  location  by  a  public 
authority  as  the  basis  of  the  right,  title  and 
clfdm,  upon  which  its  confirmatory  provisions 
operate.  It  may  be  very  true  that  there  could 
liave  been  originally  no  legitimate  right  or 
c\aim  without  some  such  authority.  Congress, 
however,  in  this  Act,  was  not  dealing  with 
written  or  formal  evidences  .of  right.  Such 
claims  in  Missouri  have  been  provided  for  bv 
other  Acts.  These  pretensions  to  town  and  vil- 
lage lots  formed  a  residuum  of  a  mass  of  rights, 
titlqs  and  claims,  which  Congress  was  advised 
omld  be  equitably  and  summarily  disposed  of 
by  the  abandonment  of  its  own  rights  to  the 
properiy,  and  a  reference  of  the  whole  subject 
to  the  parties  concerned.  Congress  affordeu  no 
means  of  authenticating  the  rights,  titles  and 
claims  of  the  several  confirmees.  No  Board 
was  appointed  in  Uie  Act  to  receive  the  evi- 
drace  nor  to  adjust  coDtradlctoiy  pretensions. 

No  officer  was  appr>inted  to  survey  or  to  lo- 
cate any  individual  right.  All  the  facts  req- 
uisite to  sustain  the  confirmation — what  were 
village  or  town  lots,  out  lots,  common  field  lots, 
or  commons — what  were  the  conditions  of  in- 
habitation, cultivation  or  possession,  to  bring 
the  daimant  within  the  Act,  were  reforred  to 
the  Judicial  tribunals.  The  Act  has  been  most 
carefully  and  patiently  considered  in  the  Su- 
preme Court  of  Missouri,  and  conclusions  have 
been  promulgated,  which  comprehend  nearly 
all  the  questions  which  can  arise  upon  it. 

In  Vatfaeurv.  Bentim.  1  Mo.,  that  court  says, 
"  we  are  of  opinion  that  the  claims  to  town  or 
Tillue  lots,  which  had  been  intiabtted,  culti- 
viUed  or  poMessed.  prior  to  the  20th  of  De- 
cember. ItJOS,  are  by  the  expnssa  wonk  of  tho 
Act  ijm  fttoto  oonflrmed  as  to  the  rij^t  of  tlie 
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United  States."  In  Lajoge  v.  Piimm,  8  Mo.. 
868,  the  court  says,  "  the  great  object  of  the 
Act  was  to  quiet  the  villages  in  tlielr  titles  to 
property  (so  far  as  the  government  was  con- 
cerned) which -had  been  acquired  in  many  in- 
stances by  posseasion  merely,  under  an  expross 
or  implied  permission  to  settle,  and  which  had 
passed  from  *hand  to  hand  without  any  [*5 1 1 
formal  conveyance.  la  such  cases  possession 
was  the  only  thing  to  which  they  could  look; 
and  taking  it  for  granted  that  those  who  were 
found  in  possession  at  the  time  the  country  wa« 
ceded,  or  who  had  been  last  in  possesaion  prior 
thereto,  was  the  rightful  owners — theconOrma- 
tion  was  Intended  for  their  benefit."  In  Page 
V.  Scheibet.  11  Mo.,  167,  the  same  court  says,  "the 
whole  history  of  the  progress  ofsettlements  in  the 
French  villages,  so  far  a&  it  has  been  developed 
in  the  cases  which  have  come  up  to  this  court, 
shows  that  the  villagers  did  not  venture  to  take 
possession  of  the  lots,  either  for  cultivation  or 
inhaUtation.  without  a  formal  permission  of  the 
LieutenaatOovemor,  or  the  commandant  of  lha 
post.  These  permissions,  it  is  also  probable, 
were  most  generally  in  writing,  and  accompa- 
nied by  a  survey  made  by  an  oScer  selected  and 
authorized  by  the  government. 

But  the  title  of  the  claimants  under  this  gov- 
ernment does  not  depend  upon  the  existence  or 
proof  of  any  such  documents.  Congress  did 
not  think  proper  to  require  It.  In  all  proba- 
bility, the  fact  that  possession,  inhabitation 
and  cultivation  could  not  exist  under  the  for- 
mer government  without  such  previous  permis- 
sioD  from  the  authorities  of  that  government, 
was  known  to  the  fraraers  nf  the  Act  of  1813, 
and  constituted  the  prominent  reason  for  dis- 
peodng  with  any  proof  of  this  character  in 
order  to  make  out  a  title  under  tliat  Act.  How- 
ever this  may  be,  the  Act  requires  no  such  proof, 
but  confirms  the  title  upon  possesuon.  inhabi- 
tation or  cultivation  alone,  without  regard  to 
the  legality  of  the  origin  of  such  title." 

We  liave  quoted  these  portions  of  the  reports 
of  those  cases  to  express  our  coDCiUTenf»  in  tlie 
conclufdons  they  present. 

We  shall  now  mquire  whether  it  was  neces- 
sary for  the  confirmee  to  present  Ihe  evidence 
of  his  claim  under  the  Act  of  1834  (4  Slat,  at 
L.,  65),  supplementary  to  the  Act  of  1813. 

This  Act  makes  it  the  duty  of  the  cltumants 
of  town  and  village  lots  "to  proceed,  within 
eighteen  months  after  the  pastiage  thereof,  to 
designate  them  by  proving  the  fact  of  inhaUta- 
tion, Ac.,  and  the  boundaries  and  extent  of 
each  claim,  so  as  to  enable  the  surveyor-general 
to  distinguish  the  private  from  tlie  vacant  lots. " 
No  forfeiture  was  imposed  for  a  non-compli- 
unce.  The  coDfirmeebyacomplianceoblained 
a  recognition  of  bis  boundaries  from  the  United 
States,  and  consequently  evidence  againsteverj 
person  Intruding,  or  claiming  from  the  govern- 
ment &e  poHtfaSo.  The  government  did  not  bj 
that  Act  impair  the  effect  and  oper^on  of  Ua 
Act  of  1813. 

Under  the  Act  of  1813  each  confirmee  was 
compelled,  whenever  bis  title  was  disputed,  to 
adduce  proof  of  the  conditions  upon  wiiich  the 
confirmation  depended.  As  ibe  facts  of  inhab- 
itation, ^possession  and  cultiviuion  at 
a  designated  period,  are  facts  paiit,  it  fol- 
lowed as  a  matter  of  course  that  parol  evldmce 
is  admisdble  to  estatdish  them.   In  the  case  of 
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Etcfcie  y.  Starke,  1  Pet..  98,  a  question  arose 
upon  an  Act  ot  Congress  which  confirmed  to 
"actual  settlers"  within  a  ceded  territonr  all 
the  grants  legally  executed  prior  to  a  deBig- 
nated  day,  and  this  court  held  that  the  fact  of 
"  a  settlement  on  that  day  "  must  be  established, 
and  proof  of  occupancy  and  cultivation  was  ad- 
duced. In  The  City  of  Mobile  v.  mam,  16  Pet. . 
285i  certain  water  lots  were  confirmed  to  the 
proprietors  of  the  front  lots  adjacent  thereto, 
who  had  improved  them  before  the  passage  of 
the  Act  of  Congress,  and  this  court  sustianed 
the  title  upon  |Arol  proof  of  location  and  im- 
provemeots.  The  oonrt  said  *'  being  proprie- 
tor of  the  front  lot  and  having  improved  the 
water  lot  opposite  and  east  of  Water  Street, 
constitute  the  conditions  on  which  the  right,  if 
any,  under  the  statute,  vests.  In  his  charge  to 
the  jury,  the  judge  !wd  down  these  conditions 
in  clear  terms;  and  instructed  the  Jury,  If  tlie 
facts  brought  the  defendant  within  them,  that 
they  should  find  against  the  plaintiff^  The 
jury  did  so  find,  and  this  is  ooncludve  of  the 
facts  of  the  case." 

The  question  of  boundary  under  the  Act  of 
1812.  as  it  was  decided  in  Madcay  v.  Diiion, 
was  left  open  to  the  settlement  of  the  respect- 
ive claimants  by  litinttion,  in  the  courts  of  Jus- 
tice, or  otherwtee.  l(or  has  this  court,  in  any 
case,  decided  that  atatutes,  which  operate  to 
confirm  an  existing  and  recognized  claim  or  ti- 
tle with  ascertainwl  boundaries,  or  boundaries 
which  could  be  ascertained,  are  inoperative 
without  a  survey,  or  made  one  necessary  to  the 
perfection  of  the  title  A  survey,  approved  by 
the  United  States,  and  accepted  by  the  con- 
firmee, always  important  to  the  confirmee; 
for,  as  ia  said  by  the  court  in  Menard't  Heirt  v. 
Mtutq/,  8  How.,  894,  it  is  conclusive  evidence 
as  against  the  United  States,  that  the  land 
granted  by  the  confirmation  of  Congress  was 
the  same  described  and  bounded  by  the  survey, 
unless  an  appeal  was  taken  by  either  party  or 
an  opposing  claimant  to  the  Commissioner  of 
the  Land  Of&ce.  This  coiuideraUon  depends 
upon  the  fact  that  the  claimant  and  the  United 
States  were  parties  to  the  selection  of  the  land; 
for.  as  they  agreed  to  the  survey,  they  are  mut 
ually  bound  and  respectively  estopped." 

The  cases  of  Harriaon  v.  Page,  16  Mo..  182; 
Qtmiacke  v.  P^ignot,  17  Mo.,  810.  which  has 
been  alfirmed  at  the  present  session  of  this 
court,  and  Souiard  v.  Clarke,  are  in  harmony 
with  the  views  we  have  expressed  upon  the 
Utter  branch  of  the  instructions  of  the  Circuit 
Court. 

We  think  it  proper  to  state,  that  we  express 
no  opinion  upon  the  effect  of  the  evidence  to 
establish  the  plaiotifl's  title  as  a  subsisting  title, 
and  none  upon  the  claim  to  such  of  the  land  as 
613*]  lies  «beyond  the  boundary  line,  settled 
by  the  survey  of  the  United  States  under  the 
first  section  of  the  Act  of  1812. 

Thejudgnuni  of  the  Oiretnt  Chttrtii  reverted 
awt  the  eauae  remanded. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran 
script  of  tije  record  from  the  Circuit  Court  of 
the  United  Stales  for  the  District  of  Missouri, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  u  now  h«e  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  sidd 

loas 


Circuit  Court  in  this  cause  be,  and  the  saiae 
is  hereby  reversed,  with  costs;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  Clrouit  Court,  withdirecti<Hu  to  award 
A  venire  faeiaede  new. 

Cited— 18  How.,  137;  1  Black,  001;  MeAlL,  tK. 


JAMES  IRWIN.  AppeOani. 

V. 

THE  UNITED  STATES. 

Contract — eonstruetion  of.  for  vm  of  wter  ank- 
veyed  through  pipes— equal  amounU—im» 
pipee,  differeai  dw&snosf . 

On  the  0tb  NovemtMr.  1838,  W.  F.  Hamilton,  WIU- 
iam  V.  Robinson  and  wife  bjr  deed,  conveyed  to 
the  United  States  "  the  right  and  privilege  to  use, 
divert  and  oarrr  awar  from  the  fountalo  sprlog, 
by  which  the  woolen  factoi?  of  the  said  HanOtoa 
ft  Robioeon  Is  now  supplied,  so  much  water  «•  vtD 
pass  through  a  pipe  or  tube  of  equal  diameter  wttk 
one  that  sbalt  convey  the  water  from  the  tm 
spring,  upon  the  same  levri  tberewltb.  to  the  ifee- 
tory  of  the  said  grantors,  and  to  proceed  fron  s 
common  cistern  or  head  to  t>e  erected  by  the  Wd 
United  States,  and  to  oonvey  and  oonouct  tbesaiM 
by  tubes  or  pipes,  through  thb  premises  oCtlw  tsH 
grantors  in  a  direct  Hoe.  Ac.,  Ac. 

Tbe  diBtAnce  to  which  the  United  States  wished 
to  carry  thoir  share  of  tbe  water  being  much 
greater  tiun  that  of  the  other  party,  it  wssneoes- 
sary.  according  to  the  principles  oi  bjrdnrallGa,  to 
lay  down  pipes  of  a  huser  bore  than  those  of  tta 
other  party,  la  order  to  obtain  one  halt  ot  tw 
water. 

The  grantois  were  present  when  the  pipes  wen 
laid  down  in  this  way,  and  made  no  oblectioa.  It 
will  not  do  for  an  assignee,  whose  deea  reoogiilsn 
the  tltfe  of  tbe  United  States  to  one  half  of  the 
water,  now  to  disturb  the  arrangement. 

Under  thcclrcumstiuicee,  the  oonstmctloa  to  bs 
given  to  the  deed  is,  that  the  United  Stales  pur- 
chased a  right  to  one  half  of  tbe  water,  and  bad  a 
right  to  lay  down  such  pipes  as  were  necessair  to 
secure  that  object. 

THIS  was  an  appeal  from  the  Circuit  Court  of 
the  United  Slates  for  the  Western  Dlstrid 
of  Pennsylvania,  sitting  as  a  court  of  eqdty. 

The  facts  were  these: 

On  the  6lh  November,  1888,  W.  F.  Hamil- 
ton. William  V.  Robinson  and  wife,  by  deed, 
conveyed  to  the  United  Slates  "  the  rifftt  snJ 
privilege,  to  use,  divert  and  carry  away  from 
the  fouDtahi  spring  by  which  the  woolen  far 
tory  of  the  stdd  Hamilton  A  RoUnson  b  oow 
Bupplied,  so  much  water  as  will  pass  thrnofh 
*a  pipe  or  tube  of  equal  diameter  with  1*514 
one  that  shall  convey  the  water  from  the  said 
spring,  upon  the  same  level  therewith,  to  tbs 
factory  of  the  said  grantors,  and  to  proceed 
from  a  common  cislern  or  head  to  be  erectod 
by  tbe  said  United  States,  and  to  convey  sod 
conduct  the  same,  by  tulws  or  pipes,  thnx^ 
the  premises  of  the  said  grantors  in  a  dime 
line,  or  as  nearly  as  practicable  thereto;  and  tta 
privilege  of  entering  upon  the  premises  olAt 
said  grantors  for  lajring,  and  when  neooH^. 
altenng  the  said  pipes,  or  repairing  tbsrn;  iM 
the  privilege  of  erecting  and  repairing  tk»all 
cistern  ot  resem^r.  or  other  eteAioo  ai 
be  deemed  necessary  for  presoriBg 
water  for  the  use  aforesaid,  mkI  •U<N^ — 
and  privileges  in  common  vltb  add 
their  heirsaad  asrigtis." 

The  United  States  prooeedsd  to  l^f  i 
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pipes  in  the  manner  described  in  the  following 
tesiimony,  which  was  given  by  Mr.  Bates: 

Qiles  3.  Bates  being  produced  on  part  of 
complainant,  and  sworn,  says:  I  was  employed 
at  the  United  States  arsenal,  at  LawrenceTHle, 
Alleghany  County,  PennsylvuDia.  for  about 
sixteen  years;  I  ceased  to  be  employed  there 
about  the  Ust  of  June,  1BS2.  I  know  the 
spring  from  which  the  arsenal  is  supplied  with 
water,  on  the  land  of  Samuel  H.  Kellar;  it  is 
the  same  spring  from  which  Mr.  James  Irwin's 
factory  is  supplied ;  the  distance  from  the  spring 
to  the  reservoir  of  the  arsenal  Is  five  hundred 
and  forty-seven  yards  or  thereabouts;  the 
ground  is  somewhat  broken  or  uneven.  There 
are  three  ravines;  the  first  ravine,  from  summit 
to  summit,  is  about  two  hundred  feet  wide, 
and  from  twenty-five  to  thirty  feet  deep;  the 
second  is  about  one  hundrra  feet  wide  and 
about  fifteen  feet  deep;  the  third  is  about  fifty 
feet  wide  and  from  eight  to  ten  feet  deep,  that 
is  the  widtli  and  depth  at  the  p(^nt  where  the 
United  States  pipee  pass;  the  pipes  follow  the 
inequalities  of  the  ground;  they  are  about  three 
feet  ttelow  the  surface  of  the  ground,  from 
that  to  four  feet;  the  pipe  from  the  spring  to 
the  reservoir  is  two  and  a  half  bore  pipe;  the 
copper  pipe  connecting  the  iron  pipe  with  the 
cistern  U  two  inches  and  five  eighths,  and  about 
one  foot  long;  the  hole  through  thebody  of  the 
cistern  is  one  inch  in  diameter;  thecopper  pipe 
is  bolted  to  the  cistern  by  a  fiange;  the  hole 
throagh  which  the  water  passes  to  supply  Mr. 
Irwtn^  worl^  is  the  same  size  as  the  one  throush 
which  it  passes  to  supply  the  arsenal,  and  the 
two  boles  are  on  the  same  level.  I  was  in  the 
employment  of  the  United  States  when  the 
pipes  referred  to  for  the  supply  of  the  arsenal 
were  Wd ;  I  was  present  most  of  the  time  while 
they  were  laying  them:  they  are  tbe  same  pipes 
which  are  now  In  use;  they  have  been  in  use 
since  18S7.  I  saw  Mr.  William  V.  Robinson 
B  1 5*J  present  on  two  occasions  *when  the 
pipes  were  being  laid;  he  was  present  with  Col- 
onel Baker:  1  heard  1^  express  no  dissatiafac- 
tlon:  they  appealed  to  have  a  perfect  under- 
standing in  the  arrangement,  and  that  arrange- 
ment is  the  one  now  in  use.  I  was  and  am 
still  under  the  impression  tnat  the  a>pper  pipe 
was  an  inch  one  originally,  but  I  am  not  posi- 
tive; with  that  exception  the  arrangement  ia 
now  as  it  was  then.  I  do  not  know  of  any 
change  in  the  size  of  the  pipe  since;  some  pipvs 
were  put  down  to  secure  the  air  valve,  but  no 
alteration  in  the  size  of  the  pipe;  any  deposits 
in  the  pipes  collect  in  the  ravines,  and  when 
the  air  gels  into  the  pipes  from  the  cistern  It 
ban  to  be  drawn  out  of  these  air  valves  in  order 
to  till  the  pipes;  the  amount  of  water  die- 
cbar^  at  tbe  reservoir  would  fill  a  three- 

?[uarter  inch  pipe.  I  have  had  partial  chane 
or  some  time  of  Uie  work ;  have  been  frequently 
at  the  spring;  aasiked  to  dear  the  pipes  of  air 
and  to  flU  uem.  The  ground  where  the  United 
Slates  pipe  crosses  from  the  ground  of  Mr. 
Irwin  is  about  fifteen  feet  higher  than  where 
ihe  pipe  discharges  itscontenlsat  Mr.  Irwin's 
factory;  the  ground  through  which  the  pipe 
passes  from  the  spring  to  Mr.  Irwin's  factory  is 
a  regular  slope.  The  distance  from  the  spring 
to  where  the  United  States  pipe  passes  from 
Mr.  Irwin's  land  Is  greater  than  from  the 
spring  to  Mr.  Irwin's  factory:  it  ia  hardly  one 
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third  of  the  distance  to  the  reservoir;  the  body 
or  rim  of  the  cistern  through  which  the  inch 
bole  passes,  is  about  seven  eighths  thick. 

Question.  When  the  Unltod  States  arsenal 
and  Mr.  Irwin's  factory  are  both  in  operation, 
what  is  the  relative  amount  of  water  drawn  off 
by  the  pipes  of  eacht 

I  believe  the  amount  to  be  about  equal. 

Croaa-Examined  I-  do  not  know  that  the 
ravines  spoken  of  would  make  any  difference 
in  the  fiow  of  the  water,  provided  there  was  a 
sufficient  head  at  the  spnng  to  exclude  the  air 
from  the  pipe;  If  air  waa  admitted  Into  the 
pipe.  I  am  of  opinion  that  the  water  wonld  stUl 
continue  to  flow,  but  to  a  limited  extent. 

We  can  see  the  water  flowing  from  the  United 
States  pipe  into  the  reservoir.  When  the  reser- 
voir was  first  established,  the  pipe  discharged 
about  four  feet  from  the  bottom  of  the  reser- 
voir, and  I  have  frequently  seen  tbe  water  dis- 
charging into  the  reservoir  from  the  pipe.  That 
mode  of  discharging  was  discontinued  Iwtween 
seven  and  eight  years  ago.  IldischargedthroUii^ 
a  brass  cock,  two-inch  bore.  The  United  States 
used  the  water  for  ornamental  purposes  on  the 
parade  at  interviews  for  a  number  of  years, 
when  the  supply  of  water  would  permit.  The 
centers  of  the  holes  in  ttie  cistern  from  which 
the  water  is  taken  to  the  reservoir  and  to  Hr. 
Irwin's  factory,  are  on  the  same  level,  amd  the 
centers  of  the  pipes  are  on  the  same  level,  but 
the  difference  *in  the  diameter  of  the  [*516 
pipes  throws  the  United  States  pipe  about  three 
fourths  of  an  Inch  below  Mr.  Irwin's  pipe. 
Tbe  diameter  of  Mr.  Xrwin's  pipe  is  an  inch 
bore,  I  should  Judge. 

Direct  I  think  the  deposit  of  sediment  In 
the  pipe  in  the  ravines  would  obstruct  the 
water,  unless  there  was  a  sufficient  draft  In  the 
pipe  to  draw  it  out.  I  know  that  sediment  has 
collected  in  the  pipe  in  the  bottom  of  the  large 
ravine.  The  sediment  was  a  kind  of  sand, 
oxide  of  iron,  and  of  a  muddy  nature. 

Cross  examined.  lonlyknowof  sedimenlbav- 
ing  collected  in  the  pipe  once  so  as  to  require 
opening  during  the  time  I  was  at  the  arsenal. 
The  air  valves  spoken  of  were  constructed  to 
insure  a  continuous  flow  of  water,  and  in  order 
to  draw  off  the  foul  air  and  allow  the  water  to 
flow;  and  they  answered  the  purpose  of  their 
construction.  The  discharve  of  tbe  water  into 
the  reservoir  from  the  two-inch  cock  is  from  a 
half  to  three  quarters  of  an  Inch.  If  the  pipe 
used  by  the  United  States  had  been  of  leaa  In- 
stead of  iron,  the  obstruction  from  sediment 
would  probably  not  have  been  as  great.  There 
is  quite  a  sediment  comes  from  the  water  of 
this  spring.  We  used  it  iti  our  boilers  at  the 
public  works,  and  found  it  quite  objectionable 
from  the  accumulation  of  sediment — of  fine 
sand.  We  have  been  compelled  to  clean  out 
the  reservoir  from  sediment,  but  I  cannot  say 
whether  it  has  been  necessary  to  clean  out  the 
cistern  at  the  spring  or  not. 

Direct.  Tbe  flow  of  water  mentioned  as  com- 
ing from  the  brass  cock  at  the  reservoir  was  the 
entire  supply  received  from  tbe  spring. 

O.  S.  Batbb. 

On  the  Idth  of  January,  1842,  Robinson  & 
Hamilton  conveyed  their  ^interest  to  James 
Caldwell,  whose  intercsl  was  conveyed  by  the 
sheriff  to  William  Black,  hi  December,  1848. 

On  the  80th  of  January,  1848,  Black  oon- 
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veyed  to  Irwia  (the  appellant)  by  deed,  reciting 
all  tlie  mesne  conveyances,  and  among  tliem 
the  d<>ed  from  William  F.  Hamilton  and  Will- 
iam V.  KobinBon  and  wife,  "to  the  United 
Statefl  of  America,  for  privilege  of  one  half  tbe 
spring.  &c.,  dated  26lh  November.  A.  D.  1636, 
and  recorded  in  Book  C,  3d.  p,  480." 

On  the  10th  of  January,  1862,  the  said  James 
Irwin  (now  appellant)  gave  tbe  notice  to  Major 
Bell,  of  the  Alleghany  arsenal,  alleging  that 
the  government  have  in  use  a  pipe  to  convey 
tbe  water  from  the  spring  to  the  arsenal. 
"  which  is  over  four  times  tbe  capacity  of  that 
contracted  for."  .  .  .  "  That  unless  some  sat- 
isfactory proportion  be  made  by  the  govern- 
ment within  thirty  days,  I  will  cut  off  the  pipe 
referred  to." 

Instead  of  a  proposition  to  purduse,  the 
United  State!  exhibited  their  bill,  and  obtained 
an  injunction. 

&\7*]   *Tbe  bill  sets  forth  the  agreement,  &c. 

Atid  claims  that  after  the  parties  have  re- 
spectively drawn  off  their  several  shares,  by 
holes  or  tubes  inserted  in  said  vessel,  of  equal 
diameter  and  on  the  same  level,  they  may  then 
carry  away  the  water  by  a  pipe  or  pipes  of  such 
size  and  diameter  as  they  may  respectively 
think  proper  to  adopt. 

It  further  charges  that  the  defendant,  at  the 
time  nf  his  purchase,  knew  the  extent  of  the 
complainants'  right,  under  their  said  deed,  and 
was  well  aware  that  it  conferred  on  them  a  right 
to  one  half  of  the  water  of  said  spring. 

Tbe  aoBwer  admits  the  agreement,  and  asseris 
that  althougb  tbe  complainants  were  permitted 

S'  the  said  Hamilton  &  Robinson  to  lay  down 
eir  pipes  of  a  dimension  far  exceeding  those 
which  had  been  at  any  time  used  lo  convey  tbe 
said  water  to  their  factory,  tbe  same  was  per- 
mitted because  the  said  grantors  were  not  carry- 
ing on  business  at  the  said  factory,  or  using 
the  said  water  for  tbe  purposes  thereof,  ana 
with  ibe  understanding  that  the  license  thus 
temporari  ly  accorded  should  not  be  taken  to  op- 
erale  in  any  way  to  the  enlargement  of  tlie 
rights  of  the  complunants,  or  to  the  prejudice 
of  those  of  tbe  erantors;  that  the  defendant 
was  not  advised,  at  the  time  of  his  pur- 
chase, of  the  dimensions  of  the  complainants' 
piftes.  or  that  Ihey  were  exceeding  their  rights, 
and  had  no  means  of  ascertaining  the  same, 
but  was  induced  to  suppose,  from  the  dimen- 
sions of  tbe  vent  or  orifice,  that  ibe  pipes  which 
were  concealed  from  view  were  entirely  corre- 
spondent therewith : 

And  further,  that, the  recital  in  defendant'a 
deed  is  not  to  be  taken  either  as  an  Interpreta- 
tion of  the  original  grant,  or  tbe  admisuon  of  a 
right,  on  the  part  of  complainants,  to  one  half 
or  the  water,  or  as  operating,  or  intended  to 
operate,  as  an  enlargement  of  the  grant,  be- 
cause no  part  of  the  said  water  was  vstji  by  tbe 
parly  under  whom  he  claims,  and  the  said  con- 
veyance is  set  forth  merely  as  a  part  of  the 
chain  of  title,  and  with  express  reference  to  the 
deed  itself,  and  the  record  thereof,  for  the  de- 
tails, both  of  which  manifestly  show  that  the 
same  was  a  misdescription  or  a  mistake  of  tbe 
scrivener  in  the  recital  thereof,  and  no  way  af- 
fecting the  conveyance  to  the  defendant,  which 
ia  of  tne  whole  interest  of  tbe  grantor: 

And  further,  that  although  tbe  immediate 
grantor  may  liave  labcHvd  under  such  an  Im- 
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pression,  neither  he  nor  tbe  defendant,  who  Is 
his  assignee,  is  to  Ik  concluded  or  affected  by 
any  mistake  in  n^rd  to  bis  rigbta  in  a  ooavey- 
ance  to  which  the  complainants  wem  nrittcr 
pariies  or  priviee. 

The  answer  further  admits  thiu  tbe  com- 
plainants did  enter  and  coostmct  a  oommott 
vessel  or  reservoir,  as  alleged — that  tbe  asme 
was  pierced  with  two  circular  holea,  of  equil 
diameter  *^nd  elevation,  for  the  use  of  [*5t8 
the  respective  parties,  and  that  the  comi^aiii- 
ants  did  proceed  to  lay  through  the  premiaeB  of 
the  grantors  a  pipe  for  the  conveyance  of  the 
water  from  one  oi.the  said  holes  or  orifices. 

It  denies,  however,  that  the  said  cistein  wti 
pierced  at  anv  time  with  any  tubes  whatever, 
or  that  compfainants  laid  down,  through  tbe 
premises  of  the  grantors,  any  pipes  or  lubee  id 
a  dimensioD  corresponding  with  dtbcr  of  tbe 
said  holes  or  orifices,  or  of  equal  diameter  wiik 
Ibe  tubes  or  pipes  which  were  used  for  supply- 
ing tbe  works  or  factory  of  the  grantors;  Iml 
avers,  to  tbe  contrary,  that  although  the  pipe  or 
tube  which  was  then  used  and  continued  to  be 
used,  tor  tbe  purpose  of  supplying  the  factory 
of  tbe  grantors,  has  at  no  time  exceeded  ibe 
diameter  of  one  inch,  and  tias  conformed  pre- 
cisely to  the  position  and  level  of  one  al  tbe 
said  holes  or  orifices,  tbe  saiil  complaiDMtt 
have  l^d  down  and  are  now  usin^.  through  the 
premises  of  the  defendant,  a  tube  of  the  diam- 
eter of  two  and  a  half  inches,  whh  a  capacity 
more  than  six  times  that  of  the  tube  used 
tbe  defendant,  and  not  conforming  in  its  Wd 
or  elevation  with  either  of  the  onOcei  afore- 
said, but  affixed  to  tbe  exterior  circumfenooe 
or  rim  of  the  said  cistern  in  such  mmooer  as  to 
extend  below  the  said  orifice,  and  to  increase 
tbe  weight  or  bead  of  water  aliout  seven  eighths 
of  an  inch  over  and  above  that  of  the  defenioaitf. 

Tlie  above  an  the  matoial  facta  of  tbn  aa- 
swer. 

To  this  answer  a  general  replicati<»  wv 
filed,  and  the  cause  sent  to  an  exaroioer;  and 
on  the  l&th  of  November,  1852,  the  causecaine 
on  to  be  heard  on  bill,  answer,  exhibits,  rrfb- 
caiion  and  testimony,  and  was  argued  by  coun- 
sel, and  upon  consideration  thereof,  the  court 
awarded  a  perpetual  injunction  against  the  de- 
fendant, as  prayed,  with  costs. 

Wherenpon  the  defendant  entered  this  ^^leal 
from  the  said  decree. 

It  was  argued  by  ifawr«.  Wylie  and  BiteUe, 
upon  a  brief  prepared  by  Mr.  Irwin,  for  the 
appellant,  and  by  Mr.  Cnnhing  (AUora^ 
Cfeneral)  for  the  United  Slates. 

The  following  extracts  from  the  brief  DM 
b^  the  counsel  for  the  appellant,  will  show  their 
views: 

The  learned  judge  who  decided  the  case 
low  was  of  opinion  that  tbe  words  of  tbe  deed 
imported  a  conveyance  of  onehalf  of  tbewaur 

It  ia  most  certain,  however — and  so  modi  ii 
admitted  by  the  learned  judge  himself— thai 
there  is  Dotbing  in  the  terma  of  the  deed,  or, 
lo  use  his  own  language,  "  In  ao  many  words,' 
to  convey  such  an  interot. 

*It  is  not  less  certain  that  if  such  was[*519 
thelnlentof  the  parties,  itmlgblbave  boea  pre- 
cisely indicated  by  the  obvious,  easy  and  fa- 
miliar form  of  expression  which  the  occawa 
would  naturally  and  almost  neoesBarily  turn 
suggested. 
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And  the  presumption  is.  tliat  it  would  have 
been  so  indicated,  Instead  of  either  resorting  to 
&  standard  which  was  erroneous,  or  cIoudiDg 
the  meaning  with  a  periphrasis. 

It  ia  a  part  of  the  case,  however,  that  a  ^ube 
or  pipe  leading  to  the  arsenal  of  the  complain- 
ants, of  equal  diameter,  with  that  used  to  coO' . 
vey  the  water  to  the  factory  of  the  grantors,  will 
not  deliver  more  than  a  fractional  part  of  the 
water  conveyed  by  the  latter  i  and  that  this  is  the 
result  of  a  law  of  hydraulics  which  every  man, 
and  certainly  every  agent  of  the  government,  is 
bound  to  know. 

It  is  also  to  be  taken  as  a  part  of  the  case  that 
the  localities  of  the  several  properties,  and  the 
distance  to  which  the  water  was  to  be  conveyed, 
or  at  all  events  to  the  premises  of  the  grantee, 
were  well  understood  by  the  parties,  and  of 
course  a  plea  of  ignorance  of  the  facts  would  be 
as  unavailable  to  the  complainants,  as  the  more 
discreditable  plea  of  ienorance  of  a  natural  law. 

It  is  incxmtrovertible.  therefore,  that  if  only  a 
frantional  part  of  the  water  delivered  to  the 
grantors  could  be  conveved  by  the  means  agreed 
on,  to  the  premises  of  the  grantees,  then  it  was 
just  that  portion,  and  no  more,  that  was  In- 
tended to  be  conveyed  to  the  complainants. 

Mor  is  it  any  answer  to  say  that  the  grant 
would  be  rendered  itlusoir,  and  the  object  of 
the  grantee  defeated  thereby.  There  is  aothinE 
in  the  deed  to  indicate  either  the  quantity  of 
water  required,  or  the  purpose  for  which  it  was 
destined,  and  although  it  might  be  convenient 
or  even  necessary  for  the  government  to  enlarge 
the  supply,  this  court  can  make  no  new  cotf,- 
tract  for  the  parties  by  the  substitution  of  terms 
which  they  have  not  thought  proper  to  use. 
There  is  no  ambiguity  in  (he  language,  and  in 
such  case  it  is  a  maxim  of  the  law  that  no  coo- 
atniction  can  be  nuide  against  the  words.  And 
yet  It  is  by  such  a  process  of  change  and  sub- 
stitution that  it  is  DOW  sought  to  escape  from 
the  consequences  of  what  is  con^dend  a  hard 
banrain  for  the  government. 

The  effect,  moreover,  of  the  dnwrture,  on  the 
part  of  the  complainants,  from  the  terms  of  the 
contract,  and  the  simple  and  easy  rule  which  it 
piesCribea,  is  to  produce  irregularity  in  the  flow, 
and  to  render  everything  uncertain.  No  wit- 
ness, examined  by  the  government,  has  under- 
taken to  speak  with  any  degree  of  precision  in 
regard  to  the  comparative  quantities  of  water 
drawn  through  the  two  pipes.  They  suppose 
1I5S0*]  them  to  be  *■*  near  or  about  equal,  but 
they  admit  that  '*  the  flow  of  water  throu(^  the 
complainants'  pipe  is  much  greater  at  some 
times  than  at  others,  and  that  this  does  occur 
frequently;"  and  that  "at  times  the  complain- 
ants* pipe  draws  more  water  than  that  of  the 
defendant,  and  at  times  it  losts,  so  that  the 
quantity  drawn  by  both  pipes  is  near  about 
equal" 

The  facts  of  trr^ulu'ity  and  occasional  ad- 
vantage are  thus  admitted,  in  connection  wilh 
tbe  liability  to  abuse,  and  the  impos^ibiHty  of 
precise  measurement,  and  of  course  of  detection 
or  correction — an  objection  which  led  the  Su- 
preme Court  of  Pennsylvania  to  hold,  in  the 
case  citfHl  from  Wharton,  that  a  circular  aper- 
ture could  not  be  substituted  for  a  square. 

It  is  sufficient,  however,  for  our  case— even 
though  the  court  were  right  in  their  construc- 
tion of  the  deed— that  tbe  arrangement  was 
HowaBD  lO.  U.  8..  Book  14. 


such  as  to  deprive  us  of  our  share  of  tbe  water 
at  any  time.  We  are  entitled  to  it  at  all  times. 
We  are  not  to  be  put  off  with  a  mereaverage — 
a  principle  which  would  authorize  the  govern- 
ment to  take  tbe  whole  of  the  water  for  one  half 
the  year,  provided  it  allowed  us  the  whole  for 
the  other. 

But  there  Is  another  violation  of  the  contract 
—supposing  even  the  construction  of  the  oourt 
to  be  the  correct  one— in  the  position  of  the  cop- 
per adjutage,  as  well  as  in  the  level  and  in- 
clination of  the  distributing  pipes.  The  deed 
provides  that  the  complainants'  pipe  shall  be 
upon  the  same  level  with  that  which  sball  con- 
vey the  water  to  the  factory  of  the  grantors. 
The  copper  adjutage  is,  however,  seven  eighths ' 
of  an  inch  below,  while  the  point  of  discharge 
is  lower  by  at  least  sixty,  perhaps  one  hundred, 
feet,  thus  conferring  the  twofold  advantage  of 
a  greater  head  and  a  more  rapid  chute. 

Supposing,  however,  that  the  water  was,  by 
tiie  terms  of  the  contract,  to  be  gaged  by  equal 
oriflces,  it  has  been  settled,  as  alrauiy  shown,  by 
the  Supreme  Court  of  Pennflvtvania,  in  the  case 
of  Tht  SchuyUdU  Navigation  Co.  v.  Moare. 
that  no  artificial  contrivance  can  be  resorted  to, 
for  the  purpose  of  increasing  the  volume  of  dis- 
charge at  the  point  of  delivery. 

It  remains,  then,  only  to  consider  the  sup- 
plementary reasons  b^  which  it  Is  sought  to 
supply  any  possible  msufSciency  in  tbe  terms 
of  the  contract.   They  are, 

Ist.  The  construction  supposed  to  hare  been 
given  to  it  b^  the  parties  themselves,  as  shown 
by  the  asserrion  of  a  larger  right  in  the  laying  of 
the  present  pipes  wiih  the  knowledge  and  with- 
out any  objection  on  the  part  of  one  of  the 
gruitors;  and, 

2d.  The  recital  in  the  deed  of  William  Black 
to  the  defendant. 

I  pass  over  tbe  suggestion  in  regard  to  the 
rule  that  the  "words  are  to  be  taken  most 
strongly  against  tbe  grantor."  which  is  hinted 
*at  as  a  possible  though  unnecessary  [*521 
resort  in  the  present  case.  That  rule,  which 
is  oneof  great  rigor,  appliesonly  to  cases  of  am- 
biguity in  the  words,  or  where  the  exposition 
is  necessaiT  to  give  them  effect,  and  is  only  to 
be  resorted  to  when  all  other  rules  of  exposi- 
tion fail.  (3  Kent's  Com.,  556.)  And  it  is  now 
superseded  by  the  more  reasonable  practice  of 
giving  to  (he  language  its  just  sense,  and  search- 
ing for  its  precise  meaning.  (Ibid,) 

To  the  argument,  however,  drawn  from  the 
fact  that  the  present  pipes  were  laid  without  ob- 
jection. I  reply. 

Int.  That  there  is  no  ambiguity  which  would 
authorize  an  appeal  to  the  acts  of  the  parties 
themselves  for  the  purpose  of  giving  a  construc- 
tiim  to  their  contract.  In  the  case  even  of  a 
patent  amhiguitv  tbe  deed  must  speak  for  ilsclf. 
;  It  is  not  pretended  that  there  is  any  which  is 
latent,  and  which  parol  evidence  might  there- 
fore raise  and  remove. 

2d.  That  the  evidence  shows  that  the  factory 
never  went  into  operation  after  the  purchase  by 
the  United  States,  and  no  inference  is  therefore 
to  be  drawD  to  the  prejudice  of  the  defendant 
from  the  acquiescence  of  the  grantors.  If  such 
inference  might  thus  be  drawn,  then  by  the 
same  process  the  rights  of  the  grantora  m]|^t  be 
taken  as  altogether  abdicated  bv  mere  non-user, 
and  a  mere  temporary  parol  license  witliout 
W  ^  1041, 
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consideratioD,  be  regarded  as  an  absolute  coa- 
vcvance  of  the  entire  fee. 

8(1.  That  the  right,  being  an  incorporeal  one, 
could  only  pass  by  grant  or  prescriptioD.  which 
presupposes  it.  {Cfatten  t.  So^eer,  1  Rawle.  108.) 

4tb.  That  the  erideoce  shows  further  that  the 
copper  pipe  was  a  one-inch  bore  originally; 
while,  on  the  other  hand,  there  is  no  evidence 
that  either  the  grantors  or  their  assigns  were 
ever  advised  of  ilie  change. 

Then  as  to  the  recital  in  the  deed,  the  an- 
swer is. 

1st.  That  the  conveyance  is  of  the  whole  in- 
terest held  b^  Blactc,  which  was  the  entire  es- 
tate of  the  original  grantors;  and  the  recital  is 
not  even  a  description  of  the  properly  intended 
to  be  conveyed,  but  amere  enumeration  of  sun- 
dry deeds  with  a  refereuce,  for  their  contents, 
to  tlie  records  themselves,  which  exhibit  a  clear 
case  of  mistake. 

8d.  That  if  the  satd  Black  was  even  mistaken 
as  to  the  extent  of  his  right,  it  was  entirely  "rea 
inter  (Uins  (icta"  and  cannot  eitlier  compromise 
that  ri^ht  or  enlarge  the  terms  of  a  grant  made 
to  a  third  person,  between  whom  and  the  im- 
mediate grantor  or  defendant  there  was  no 
priority  whatever.  And, 

8d.  That  the  inference  that  the  defendant 
knew  that  he  was  buying  only  one  half  of  the 
water  right,  is  entirely  jsratuitous,  neither  war- 
ranted by  anr  evidence  in  the  cause  nor  by  any 
52a*ljUBt  *view  of  the  law.  The  conveyance 
was  of  the  whole  estate  of  the  grantors.  &c.. 
and  there  is  no  lawyer  who  would  not  have  ad- 
vised htm  that  it  would  pass,  notwiihstanding 
a  mistake  in  his  references  or  a  misdescription 
of  any  of  his  deeds. 

Mr.  Ouihing  (AttoTDey-Qoneral)  contended 
that  the  title  deed  to  the  United  States  shows 
they  are  entitled  to  the  use  of  one  half  of  the 
water;  the  title  paper  of  the  appellant,  Irwin, 
shows  the  same;  the  proof  shows  that  the  pipes 
of  the  United  States  and  of  the  appellant  con- 
vey an  equal  quantity  of  water,  and  that  the 
threat  of  the  appellant  to  cut  away  the  pipe  was 
without  any  just  cause,  designed,  as  the  bill 
charges,  to  compel  the  United  States  to  pur- 
chase of  the  sdd  Irwin  the  residue  of  the  water 
at  an  exorbitant  price. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  appellant,  James  Irwin,  was  respondent 
below  to  a  bill  filed  by  the  United  States.  In  the 
nsilure  of  a  bill  " quia  timedt,"  \n  which  Irwin 
was  charged  with  threatening  to  cut  off  certain 
pipes  conveying  water  to  the  United  Stales 
Arsenal,  near  Pittsburg.  The  whole  merits  of 
the  case  are  involved  in  the  construction  to  be 
put  on  a  certain  deed  under  which  the  United 
States  claimed  to  have  a  right  to  '*  one  half  of 
the  water"  delivered  from  a  certain  spring  or 
reservoir.  The  parlies  both  claim  under  Will- 
iam F.  Hamilton  and  W.  V.  Robinson,  who 
conveyed  to  the  United  States  "the  right  and 
privilege  to  use,  divert  and  carry  away  from 
the  fountats  spring,  &c.,  by  which  the  woolen 
factory  of  grantors  is  now  supplied,  so  much 
water  as  will  pass  through  a  pipe  or  tube  of 
equal  diameter,  with  one  Uiat  shall  convey  the 
water  from  the  said  spring,  upon  the  same  level 
therewith,  to  the  factory  of  said  grantors,  and 
to  proceed  from  a  common  cistern  or  head  to  be 
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erected  by  the  said  United  States,  and  to  con- 
vey and  conduct  the  same  through  the  premises 
of  the  said  grantors.  &c. 

This  xrant  to  the  United  Slates  was  made  in 
November,  18^,  for  the  consideration  of  $3,- 
500.  Without  stating,  in  so  many  words,  that 
the  water  from  ttie  common  dstem  ts  lo  be 
divided  equally,  or  each  to  have  one  half,  Uus 
deed  points  out  a  mode  of  equal  distribution  at 
the  cistern.  The  water  is  to  be  delivered  to 
each  by  a  pipe  or  tube  of  equal  diameter  at  tbe 
same  level.  The  mode  of  conducting  it  by 
eillier  party  to  the  place  of  tis  use  is  not  pre- 
scribed. Each  might  have  had  his  share  deliv- 
ered into  a  tank  or  cistern  of  his.own  placed 
alongside  of  the  common  cistern,  which  would 
have  been  probably  the  best  plan.  The  United 
States  were  permitted  to  conduct  their  share  of 
the  water  through  the  lands  of  the  grantors  *  'by 
*tubes  or  pipes  "  without  any  restric-  [*ft23 
tion  as  to  the  size  of  them.  Tlie  distance  from 
the  common  cistern  to  the  arsenal  of  the  Unit- 
ed States,  where  their  share  of  the  water  wa» 
to  be  Conducted,  is  four  times  as  great  as  that 
to  the  grantors'  premises.  Owing  to  friction, 
and  other  causes,  explained  by  Uie  wjtiie»es. 
it  was  proved  that  the  flow  of  water  in  equal 
tubes  is  in  the  inveree  ratio  of  the  squares  of  the 
distances.  Hence  an  orifice  or  lube  capable  of 
receiving  and  passing  equal  quantities  at  the 
fountalo-head.  if  continued  of  the  same  size  lo 
the  place  of  delivery,  would  have  distributed 
to  t^e  United  States  about  one  sixteenth  and  to 
tlie  vendors  fifteen  sixteenths.  In  fact,  fn»n 
the  unevenuess  of  the  ground  over  which  the 
water  must  necessarily  now  to  the  arsenal,  and 
the  quantity  of  deposit  made  In  its  course,  such 
a  construction  of  the  contract  would  leave  tbe 
United  States  very  frequently,  if  not  always, 
without,  any  water  at  all. 

The  grantors  in  the  deed  had  no  intention  of 
overreaching  the  grantees,  by  taking  advautage 
of  their  want  of  Knowledge  of  the  science  of 
hydraulics,  or  claiming  a  construction  of  their 
deed  which  would  give  their  grantees  nothing, 
and  thus  allow  the  gnntors  to  again  extort 
from  the  necessities  of  the  government  a  doubb* 
price. 

Robinson,  one  of  the  grantors,  was  examined 
by  the  appellant  as  a  witness,  and  swore  that 
one  half  the  water  was  sold,  and  one  half  re- 
served, "  that  such  was  tbe  agreement."  Thi» 
was  the  practical  (and  only  reasonable)  con- 
struction put  on  the  grant  by  both  partieaal 
the  time  it  was  made;  and  accordingly  the  of- 
ficers of  the  United  States  proceeded  to  make  a 
common  cistern  and  to  ascertain  the  size  of  two 
tubes  suSlcient  to  convey  the  whole  water  held 
in  common,  and  distribute  it  equally — leaving 
lite  vendors  to  convey  their  share  in  pipes  of 
any  size  they  saw  fit,  they  used  pipes  to  convey 
the  water  to  the  arsenal  of  such  size  as  vas 
deemed  necessary  from  the  distance  and  nattne 
of  the  ground.  The  vendors  looked  on.  as- 
sisted and  acquiesced  in  all  that  was  done.  If 
the  deed  were  ambiguous,  and  capable  of  a 
construction  which  would  permit  one  party  to 
overreach  and  defraud  the  other;  if  there  were 
no  such  rule  of  law  as  that  which  gives  a  oob- 
structioD  to  a  deed  most  favorable  to  tbe 
grantf  e ;  yet  we  have  here  a  practical  construe 
tion  by  tne  vendor  and  vendee  made  on  the 
ground,  and  acquiesced  in  for  dxteen  yeafs. 

HOW&BD  16 
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The  appellant's  deed  from  an  assi^roee  of  the 
original  vendors,  carefully  refers  to  this  sale  to 
the  United  Slates,  as  a  sale  "of  one  half  of  tlie 
water."  We  are  of  opinion,  therefore,  that  a- 
reasonable  construction  of  the  deed  to  the  Unit 
ed  States,  having  reference  to  the  principles  of 
hydraulics,  necessarily  requires  that  each  i>arty 
should  have  half  the  water,  and  conduct  it  in 
suRh  pipea  as  they  see  fit  and  proper;  and  also, 
524*J  'that  assumiag  the  deed  to  be  capable 
of  the  coDstructioD  contended  for,  the  parties  to 
it  have  construed  it  honestly  and  correctly;  and 
that  this  practical  construction  having  been  ac- 
quieitced  in  by  all  parties  interested  for  sixteen 
years.  Is  conclusire.  The  appellant,  whose 
deed  purpons  to  coDvey  to  bun  but  one  half 
the  water,  cannot  now  claim  to  put  a  new  con- 
struction on>  the  grant  to  the  appellees  which 
would  give  them  nothing  for  the  large  consid- 
eration paid,  and  the  appellant  all  for  nothing. 
However  plausible  and  astute  the  reasoning 
may  be,  on  which  such  a  claim  is  founded,  it 
does  not  recommend  itself  on  the  ground  of 
justice  or  equity. 

T.'te  judgment  oftJie  CireuU  Court  in  there/are 
affirmed.  wUh  6oik». 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
Bcript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed. 


TIMOTHY  FANNING,  AppeUaiU. 
«. 

CHA.IiLES  OREOOIRE  and  CHARLES 
BOGG.  • 

Oonntntetion  offvrry  Ucerute — not  exehi^iie  of  all 
othert. 

In  1888  the  Legislature  of  the  Territory  of  Iowa 
authorized  Fanning,  bis  helm  and  assigns,  to  ratab- 
Ilsb  and  Iteep  a  ferry  across  the  Htsnssippl  Hiver, 
at  the  Town  of  Dubuque,  for  the  term  of  twenty 
years ;  and  enacted  further,  ttaat  no  court  or  boar  a 
of  county  oommlssloners  should  authorise  any  per- 
son to  keep  a  ferrr  vittiln  the  Umiis  of  the  Town 
of  Dubuque. 

In  IMO  Fanning  was  authorized  to  lieep  a  horse 
ferryt>OBt  Instead  of  a  steam t>oat. 

In  ISiT  the  Oeneral  Aasemblr  of  the  State  of  Iowa 
passed  an  Act  to  incorporate  the  City  of  Dubuque, 
the  fifteenth  section  of  which  enacted  that  the 
"city  council  shall  have  power  to  license  and  estab* 
Ush  ferries  across  the  Mississippi  Kiver.  from  sdid 
dty  to  the  opposite  shore,  and  to  tlx  the  rates  of 
the  same. 

In  1861  the  Mayor  of  Dubuque,  acting  by  the  au- 
thority of  the  city  oounoll,  granted  a  license  to 
Orewire  (whose  agent  Dogv  was)  to  keep  a  ferry 
for  six  yean  from  the  Ist  of  April,  upon  cer- 
tain payments  and  conditions. 

The  right  granted  to  Fanning  was  not  exclusive 
of  such  a  license  as  this.  The  prohibition  to  license 
another  ferry  did  not  extend  to  the  Leglslatur  e 
nor  to  the  city  oounoll,  to  whom  the  Li^tilature 
bad  delegate!  Its  power. 

Nor  was  it  necessary  tor  the  dty  council  to  act, 
by  an  ordinance  In  the  case.  Corporations  can 
make  contracts  through  their  agents  without  the 
formaHtiCB  which  the  old  rules  of  law  required. 

HOWAUD  16. 


THIS  was  an  appeal  from  the  District  Conrt 
of  ihe  ITnited  States  for  the  District  of 

Iowa. 

*It  originated  in  the  State  Court.  [*526 
called  the  District  Court  of  the  County  of  Du- 
buque, and  was  trsnsfeired  to  tJie  District 
Court  of  the  United  States,  at  the  instance  of 
Gregoire  and  Bogg,  the  defendants.  Grcgoire 
was  a  citizen  ana  resident  of  Missouri,  and 
Bogg  of  Illinois. 

The  facts  in  the  case  are  stated  in  the  opin- 
ion of  the  court.  The  District  Court  dismissed 
the  petition  of  Fanning,  with  costs,  upon  the 
ground  that  his  ferry  fraDchise  was  not  exclu- 
sive: whereupon  he  wppealed  to  this  court. 

It  was  argued  by  Mr.  WUkw  for  the  appel- 
lant, and  by  Mr.  Piatt  Smith  for  the  appel- 
lees. 

T  hepoints  made  by  Mr.  WS$on  were  the 
following: 

The  Act  of  the  Legislature  of  Iowa,  entitled 
"An  Act  to  authorize  Timothy  Fanning  to  es- 
tablish and  keep  a  ferry  across  the  Missis^ppi 
River  at  the  Town  of  Dubuqtte,"  approved  De- 
cember 14th,  1838,  gave  sud  Fanning  an  ex- 
clusive right  as  a^inst  any  other  ferry  not  es- 
tablished by  a  direct  Act  of  the  Legislature. 
See  that  Act  in  Vol.lst  of  Iowa  Slalutes,  pages 
205  and  206. 

By  the  word  "  court,"  in  the  first  line  of  the 
3d  section  of  said  A'ct,  is  meant,  Webster's 
defloition  of  the  word,  "  any  jurisdiction,  civil, 
military  or  ecclesiastical."  (See  Webster^s  Dic- 
tionary, definition  of  "court.") 

It  did  not  mean  a  judicial  tribunal.  The 
Legislature  uses  the  word  as  defined  by  Web- 
ster. See  Iowa  Laws,  Vol.  Ist,  pp.  208,  209, 
where  it  is  applied  to  a  tribunal  which  could 
have  no  judicial  power.  (See  Act  of  Congress 
organizing  Iowa,  published  in  the  same  tmok, 
p.  84,  sec.  9.) 

The  authority,  by  virtue  of  which  the  defend- 
ants claim  the  right  to  earn  on  a  fenr  at  the 
same  place  where  Fanning's  ferry  is  estaolished. 
is  derived  from  a  contract  between  the  Mayor 
and  Aldermen  of  the  City  of  Dubuque,  of  the 
one  part,  sad  A.  L.  Gr^oire,  of  the  other;  the 
cityauthoritiesdaim  to  derive  this  power  from 
the  16th  section  of  an  Act  of  the  Legislatureof 
Iowa,  to  incorporate  and  establish  the  Cl^  of 
Dubuque,  approved  February  24,  1847. 

If  Fanning's  charter  was  not  exclusive,  as 
contended  for,  and  if  the  city  authorities 
could  establish  and  license  another,  they  can 
only  do  so  in  the  manner  prescribed  by  the  Act 
creating  the  city,  to  wit:  by  /mlinuice.  (See 
sec.  15  of  said  city  charter.) 

Sec.  20  of  said  city  charter  provides  that 
every  ordinance  of  said  city,  before  it  shall  he 
of  any  force  or  validity,  or  in  any  manner  bind- 
ing on  the  inhabitants  thereof,  or  others,  shall 
be  signed  by  the  mayor  and  published  io  me 
or  more  newspapers  in  said  city  at  least  riz 
days. 

The  ferry  of  defendants  was  established  by 
contract,  and  not  by  ordinance. 

*"  A  corporation  can  act  only  in  \*5fS0 
the  manner  prescribed  by  the  Act  creating  it." 
(Ch.  J.  Marshall,  in  Head  <fe  Amory  v.  Prov. 
Im.  2Cranch.  137, 1  Cond.,  871  ;4  Wheat., 
518.  4  Cond.,  528:  12  Wheat.,  64;  4  Pet.,  152; 
8  Wheat .  888;  3  Scam.,  187.) 

The  Act  of  City  Council  of  Dubuque  estab- 
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lishing  tbe  ferry,  which  the  defendants  claim 
lo  carry  on,  was  null  and  void,  and  confers 
upon  them  no  ferry  franchise,  and  the  plaint- 
iff's right  to  maintain  this  action  follows,  aa  a 
matter  of  course. 

"  Tfaa  owner  of  an  old  established  ferry  has 
'  a  right  of  action  against  him  who,  in  his  neigh- 
Iwrhood,  keeps  a  free  ferry,  or  a  ferry  not  au- 
thorized by  tbe  proper  tribunal,  whereby  an 
injury  accrues  to  the  owner  ot  the  established 
ferry."   {Cong  v.  Beard.  8  Murph.,  57.) 

Mr.  8mvt/t  divided  his  argument  into  tbe 
two  following  beads: 

1.  That  the  L^islature  of  Iowa  had  no  ri^t 
to  grant  such  an  exclusive  right  as  the  one  con- 
tended for.  The  argument  upon  this  head  Is 
omitted  for  want  of  room. 

3.  But  admit  the  power  of  the  Legislature  to 
confine  the  traveling  public  to  horse  boat  ac- 
commodation, still  the  words  of  the  Act  do  not 
give  an  exclusive  right;  there  are  no  words  of 
exritision  expressed,  and  none, should  be  im- 
plied. The  Act  by  express  terms  prohibits 
.  courts  and  boards  of  comiesibners  from  grant- 
ing other  ferry  rights,  expremo  unius  eat  exdu- 
ah  aUerias.  The  Legislature  were  not  ex- 
cluded from  giving  the  City  of  Dubuque  a 
right  to  license  another  ferry. 

It  is  a  well  settled  principle  of  law,  that  In 
construing  government  grants,  tbe  courts  will 
construe  them  most  atron^y  against  the  grantee, 
and  in  favor  of  the  grantor;  that  if  the  terms  of 
the  grant  are  ambiguous,  or  admit  of  different 
meanings,  that  meaning  which  is  most  favora- 
ble to  the  Kovernmenl  will  be  adopted,  and  no 
right  or  privilege  will  be  deemed  to  be  sur- 
rendered by  implication.  Bl.  Com.,  847;  1 
Kent's  Com..  4(10.) 

This  proposition  is  sustained  by  numerous 
and  well-adjudged  cases.  In  the  of  Charlea 
River  Brieve  v.  Warren  Bridge  el  ai-.,  11  Pet,, 
420,  Ch.  J.  Taney  says;  "  The  rule  of  construc- 
tion in  such  cases  is  well  settled,  both  in  En- 
gland and  by  thedecisionsof  our  own  tribunals. 
In  2  Barn.  &  AdoL,  798  {22  Eng.  Com.  Law. 
185).  in  the  case  of  The  Proprietora  of  the  Stour- 
bridge  Canal  v.  Whedy  et  al.,  the  court  says, 
*'  The  canal  having  been  made  under  an  Act  of 
Parliament,  tbe  rights  of  tbe  plaintiffs  are  de- 
rived entirely  from  that  Act.  This,  like  many 
other  cases,  is  a  tjargain  between  a  company  of 
adventurers  and  the  public,  the  terms  of  wiiicb 
027*1  are  expressed  in  the  statute;  and  *the 
rule  ot  construction  In  all  such  cases  is  now 
fully  established  to  be  this:  that  any  ambiguity 
In  the  terms  of  the  MOtract  must  operate 
agaiost'tbe  advefiturers,  and  in  favor  of  the 
public,  and  the  plaintiffs  can  claim  nothing 
that  is  not  clearly  given  them  by  the  Act. 
And  the  doctrine  thus  laid  down  is  abundantly 
sustained  by  the  authoriUes  referred  to  in  this 
decision.  But  we  are  not  now  left  to  determine 
for  the  first  time  tbe  rule  by  which  public  grants 
are  to  be  construed  in  this  country.  The  sub 
ject  has  already  been  considered  in  thi^  coun. 
and  the  rule  of  construction,  above  stated,  fully 
established.  In  the  case  of  The  United  Statea 
V.  Arredaado,  6  Pet.,  691,  the  leailing  cases 
upon  this  subject  are  collected  together  by  the 
learned  Judge  who  delivered  the  opinion  of  tbe 
court,  and  the  principle  recognized,  that  in 
jrrants  by  the  public  nothing  passes  by  impli- 
^tticm." 
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"When  a  corporation  alleges  thtft  a  stale  has 
surrendered  for  seventy  years  its  power  of  im- 
provement and  public  accommodation,  in  a 
great  and  important  line  of  travel,  tbe  commu- 
nity have  a  right  to  insist  'that  its  abandon 
ment  ought  not  to  presumed  in  a  cmb  in 
which  the  deliberate  purpose  of  the  stale  to 
abandon  it  does  not  appear.'  The'  continued 
existence  of  a  government  would  be  of  no 
great  value,  if,  oy  implications  or  presump- 
tions, it  was  disarmed  of  the  powers  neceasaiy 
to  accotrplish  tbe  ends  of  its  creation;  and  tbie 
functions  it  wasdesigned  to  perform  transferred 
to  the  bands  of  privileged  corporations.  The 
rule  of  construction  announced  by  the  court  in 
4  Pet.,  514,  was  not  confined  to  the  taxing 
power;  nor  is  it  so  limited  in  the  opinion  de- 
livered. On  the  contrary,  it  was  disiioctly 
placed  on  tbe  ground  that  the  interests  of 
tbe  community  were  concerned  in  preservior 
undimiuisbed  the  power  then  in  questioa:  ana 
whenever  atiy  power  of  the  state  is  said  to  be 
surrendered  or  diminished,  whether  it  be  the 
taxing  power  or  any  other  affecting  the  pub- 
lic interest,  tbe  same  princple  applies,  and  Ihe 
rule  or  construction  must  i>e  the  same.  No  one 
will  question  that  tbe  interests  of  the  gre&t 
body  of  tbe  state  would,  in  this  instance,  be 
affected  by  iY,e  surrender  of  this  line  of  travel 
to  a  single  corporation,  with  the  rifdit  to  ezw^ 
toll  and  exclude  competition  for  seventy  years. 
While  tbe  rights  of  private  property  are  safely 
guarded,  we  must  not  forget  that  the  community 
also  have  rights,  and  that  the  happiness  and 
wellbeing  of  everv  citizen  depend  on  their  faith- 
ful preservation 

In  the  case  of  The  Mohaak  Bridge  Co.  v.  The 
Utiea  and  Schenectady  Bailroad  Co..  S  Paij^'a 
Ch. ,  S54.  it  is  held  that  "  the  grant  to  a  corpo- 
ration of  the  right  to  erect  a  toll  bridge  across 
a  river,  without  any  restriction  as  to  the  right 
of  tbe  *Legixlature  to  grant  a  similar  [*S  28 

Erivllege  to  others,  does  not  deprive  a  future 
egislature  of  the  power  to  authorize  the  erec- 
tion of  another  toll  |>ridge  across  tbe  same  river 
Bo'near  to  tbe  first  as  to  divert  a  part  of  the 
travel  wbich  would  have  crossed  the  river  on 
the  first  bridge  If  tbe  last  had  not  been  erect- 
ed." 

"Grants  of 'exclusive  privileges,  being  in 
derogation  of  public  rights  belonging  to  tlte 
State,  or  to  its  citizens  generally,  must  be  c«>d- 
strued  stricily,  and  with  reference  lo  the  intent 
and  particular  objects  of  the  jcrant." 

Id  the  case  of  BarrOt  v.  StoelOtm  AxAeoy 
Co.,  40  Eng.  Com.  Law,  the  court  held 
that.  "  Where  the  language  of  an  Act  of  Par- 
liament, obtained  by  a  company  for  impOMag 
a  rate  of  toll  upon  the  public,  is  ambiguouft,  or 
will  admit  of  different  meanings,  that  construc- 
tion is  to  be  adopted  which  most  favor- 
able to  the  public.  And  the  court  refer  lo  the 
genera]  principle  laid  down  by  Lord  EIlenbOT- 
ough,  in  his  judgment  in  Oitdart  v.  Qladatont, 
11  East,  675  (an  action  for  Liverpool  dock 
dues},  who  there  fiays:  "If  tbe  words  would 
fairly  admit  of  different  meanings,  it  would  be 
right  to  adopt  that  which  is  more  favorable  lo 
the  interest  of  the  public  and  against  that  of 
the  company;  because  the  company,  in  har- 
gaining  with  the  public,  ought  to  take  care  to 
express  disUoctly  what  payments  they  are  to 
re^ve,  and  because  the  public  ought  not  to  be 
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charged  unless  it  be  clear  that  it  was  so  iateod- 
ed."  Id  the  case  of  The  Leed»and  Lioerpool 
Canal  v.  Subtler,  1  B.  &  C,  424  (8  Eng.  Com. 
Law,  118).  the  court  say:  "  Those  who  seek  to 
impose  a  burden  upon  the  public  should  take 
carii  that  Uieir  claim  rests  upoo  plain  aud  ud- 
aiubiguous  language."  All  these  cases  are  de- 
cided on  the  principle  that  government  grants 
are  construed  strictly  against  the  grantee,  and 
in  favor  of  the  grantor. 

In  the  case  otDffery.  Tugealooaa  Bridge  Go., 
2  A.la.,  805.  the  court  hold,  that  a  grant  of  a 
ferry  over  a  publie  water>course.  and  for  the 
convenience  of  the  community,  is  not  such  an 
exclusive  grant  aa  necessarily  implies  that  the 
govtToment  will  not  directly  or  indirectly  in- 
terfere with  it  by  the  creation  of  a  rival  frau- 
cbisc  or  otherwise. 

See,  also,  the  case  of  The  Cayuga  Bridge  Co. 
V.  Jfii^,  2  Paige's  Cfa.,  119.  where  it  is  laid 
down,  "thiU-  acts  in  derogation  of  common 
right,  must  be  coostmed  strictly  against  the 
grantee,  according  to  the  principlea  of  the 
common  law." 

But  there  is  another  ground  on  which  this 
case  might  be  rested  with  safety.  It  is  a  well- 
aettled  principle  of  law,  that  statutes  tn  pari 
wuiUeTia  are  to  be  construed  together;  that  the 
different  statutes  are  to  be  construed  as  one; 
that  they  must  be  viewed  together  in  all  their 
parts;  and  If,  by  any  fair  construction,  the 
whole  can  stand  together,  it  ia  the  duty  of  the 
court  to  put  that  'construction  upon 
them.  (U.  S.  V.  Fre&man,  3  How.,  564.)  In 
which  case  the  court  say:  "The  correct  rule 
of  interpretation  is.  that  If  divers  statutes  relate 
to  the  same  thing,  they  ought  all  to  be  taken 
into  consideration  in  construing  any  one  of 
them,  and  it  is  an  established  rule  of  law,  that 
alt  acts  in  pari  materia  are  to  be  taken  together, 
as  if  they  were  one  law.  (Doug.,  80:  2  Term 
R.  887.  586;  M.  &  8..  210.)  If  a  thing  con- 
tained in  a  subsequent  statute,  be  within  the 
reason  of  a  former  statute,  it  shall  be  taken  to 
be  within  the  meaning  of  that  statute  (Lord 
Raym..  1038);  and  if  it  can  be  gathered  from  a 
subsequent  statute  in  pari  maliria,  what  mean- 
ing the  Legislature  attached  to  the  words  of  a 
former  statute,  they  will  amount  to  a  legislative 
declaration  of  its  meaning,  and  vfill  govern  the 
construction  of  the  first  statute.  (Morris  v. 
Jf«Mm,eB.AC..454;  Ud.,  99.)" 

Tliis  mode  of  construing  statutes  is  so  old 
and  well  settled  as  to  make  the  citation  of  fur- 
ther authorities  unnecessary.  It  is  very  ob- 
vious, by  applying  these  principles  to  the  pres- 
ent case,  that  courts  and  boardsof  couniycom- 
roisHioners  were  enumerated  as  the  tribunals 

firoliibiied  from  granting  ferry  ri^rhts.  The 
legislature  reserved  the  righ^of  grantiuga  like 
franchise  to  any  other  person  whenever  the 
public  good  required  it.  In  pursuaoce  of  this 
reserved  ri^ht,  the  Legislature  delegated  the 
power  of  licensing  ferries  to  the  city  council. 
The  council,  by  this  Act,  were  made  the  proper 
judges  of  the  necessity  of  other  ferries,  and  in 
fact  were  constituted  the  guardians  of  the  pub- 
lic interest  in  this  respect,  and  when  the  city 
council  have  exercised  this  power  and  granted  a 
license,  no  tribunal  is  authorized  to  revise  or 
annul  their  proceeding  on  the  ground  that  no 
necessity  existed  for  another  ferry.  This  court 
has  no  more  power  to  inquire  Into  and  revise 
HOWABO  16. 


the  action  of  the  city  council,  in  this  respect, 
than  it  has  to  declare  war  or  issue  a  proclama- 
tion for  the  conquest  of  Cuba  or  Canada.  Tlie 
power  of  granting  franchises  is  a  political  and 

Klice  regulation,  resting  exclusively  with  the 
gislature.  The  Legislature  is  the  Judge  of 
the  number  of  ferr^  reiquired  for  public  ac- 
commodation, and  nie  city  council,  when  act- 
ing under  a  delegated  authority  from  the  Legis- 
lature, possess  the  same  power,  which  is  not 
examinable  by  any  other  department  of  the 
government  except  to  ascertain  whether  the 
power  has  been  properly  delegated.  (See  Sa- 
lem <6  Bnmburg  Turnpike  Co.  T.  Lyme,  18 
Conn.,  456.) 

The  omission  of  the  word  "  exclusive, "which 
word  the  Legislature  well  understood  and  free- 
ly used  in  various  other  charters  granted  at 
the  same  term  of  the  Legislature,  is  a  very  sig- 
nificant circumstance  in  this  case. 

In  the  case  of  Hdrriton  v.  The  State,  9  Ho., 
526,  where  *in  the  repeal  of  one  city  [*530 
charter  and  the  adoption  of  another,  in  a  pro- 
vision with  regard  to  ferry  charters  the  word 
"exclusive,"  which  was  employed  in  the  first 
one,  was  dropped  in  the  second.  The  court 
say  that "  aoiordtng  to  the  charter  of  1889  the 
city  authorities  were  invested  with  exclusive 
power  within  the  city  to  license  and  regulate 
the  keeping  of  ferriea;  but  in  the  charterof 
1843,  which  was  in  force  when  this  indictment 
was  found,  the  word  "exclusive"  is  omitted, 
with  the  design,  as  we  must  presume,  of  leav- 
ing this  subject  upon  the  same  basis  with  the 
other  subjects  of  city  taxation. 

"  The  question  whether  a  law  be  void  for  its 
repugnancy  to  the  constitution  is  a  question 
which  ought  seldom,  if  ever,  to  be  decided  in 
the  affirmative  in  a  doubtful  case.  The  oppo- 
sition Iietween  the  constitution  and  the  law 
should  be  such  that  the  Judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with 
each  other.  {Fletcher  v.  Peek,  9  Cranch.  87, 
131.  2Cond.,  817.) 

If  any  Act  of  Congress  or  of  the  Legislature' 
of  a  state  violates  the  constitutional  provisions, 
it  is  unt^uestionably  void;  if,  on  tbeother  band, 
the  legislature  of  the  Union,  or  the  Legisla- 
ture of  any  member  of  the  Union,  shall  pass  a 
law  within  the  general  scope  of  their  constitu- 
tional power,  the  court  cannot  pronounce  it  to 
be  void  merely  because  it  is  in  their  judgment 
contrary  to  the  principles  of  natural  justice. 
If  the  Legislature  pursue  the  authority  dele- 
gated to  tuem,  their  acts  arc  valid;  if  they 
transgress  the  boundaries  of  that  authority, 
their  acts  are  invalid.  (Iredell,  J. ,  in  Colder  v. 
BuU,  3  Dall.,  886;  1  Cond.  Rep.,U.  S..  184  n.) 

But  these  different  rules  of  construction  all 
point  one  way.  They  all  require  the  court  to 
construe  the  charter  favorably  to  the  public 
and  strictly  against  the  grantee.  Nothing  can 
be  taken  by  implication  or  construction. 

ilfr.  Juttiee  MeI«eaD  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Iowa. 

The  plaintiff  filed  his  petition  in  the  District 
Court  of  the  County  of  Dubuque,  stating  that 
W  an  Act  of  the  Legislative  Assembly  of  the 
Territory  of  Iowa,  approved  the  14ih  of  De- 
cember,  18S8.  he  was  authorized  to  establish 
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HDd  keep  a  ferry  across  the  Ml^issippi,  at  the 
Town  of  Dubuque,  and  depart  from  and  land 
at  any  place  on  the  public  kmding  of  said  town 
for  the  term  of  twenty  years  from  the  passage 
of  said  A.ct:  and  that  the  Act  provided  that  no 
court  or  board  of  county  commiseioners  should 
aulboriswany  other  persoiylo  keep  a  ferry  within 
ibe  limits  of  the  town;thaTthe  petitioner  was  re- 
531*1  quired,  within  •two  years  from  the  pas- 
sage of  the  Act,  to  use  for  said  ferry  a  good  and 
Buffleient  steam  ferrylMiat;  that  a  sufficient 
number  of  flat  boats  were  also  required  to  be 
kept  with  a  competent  number  of  bands  to 
work  them,  so  as  to  convey  across  the  River 
Mississippi  persons  and  property  as  might  be 
required ;  that  a  horse  ferryboat,  by  an  amenda- 
tory act,  was  substituted  for  a  steam  ferrytxMt. 

And  the  plainlifl!  avers,  that  the  above  Acts 
of  the  Legislature  conferred  on  him  the  ez< 
elusive  privilege  of  ferrying  across  the  river  at 
the  above  placeduring  thetwenty  years  named 
in  the  Act.  And  he  avers  that  in  all  things  he 
has  complied  with  the  requirements  of  the 
above  Acts,  and  that  in  doing  so,  he  has  in- 
curred great  expen*se ;  that  at  the  commencement 
his  ferry  yielded  little  or  no  profit;  but  he  per- 
severed in  keeping  it  up,  hoping  to  be  remu 
Derated  for  his  expense  in  its  future  profits. 

He  represents  that  the  defendants,  con- 
federating with  others  to  defraud  him  of  bis 
ferry  right,  have  placed  upon  the  ferry  at  the 
Town  of  Dubuque  a  steam  ferryboat  for  the 
transportation  of  passengers,  &c. ,  and  charges 
them  for  such  transportation,  &c.,  and  claim 
that  they  have  a  right  to  do  so,  although  the 
twenty  years  of  the  plaintiff's  grant  have  not 
jret  expired.  He  therefore  prays  for  an  injunc- 
tion, &c. 

At  the  appearance  term  of  said  court  the  de- 
fendants represented  that  one  of  them  was  a 
citizen  of  the  Btate  of  Missouri,  and  the  other 
a  citizen  of  the  Stale  of  Illinois;  that  the  mat- 
ter In  controTersy  exceeds  $500,  and  tht^  pray 
that  the  siud  actmn  may  be  removed  to  the  next 
'  District  Court  of  the  United  States,  to  be  held 
in  the  northern  division  of  the  district  of  the 
State  of  Iowa,  and  gave  the  security  required 
b;^  law :  and  the  cause  was  removed  to  the  Dis- 
trict Court. 

The  defendants,  in  their  answer,  admit  that 
the  plaiotifl  has  a  charier  to  ferry  across  the 
River  Mississippi  at  Dubuque,  but  they  deny 
that  it  secures  lo  bim  an  exclusive  right.  And 
thev  say  that  their  steam  ferryboat  was  put  on 
and  is  run  by  them  in  accordance  with  a  con- 
tract made  with  the  City  of  Dubuque,  autbnriz- 
ing  the  running  of  said  boat  for  six  years,  from 
the  1st  day  of  April,  1853;  and  they  say  that  in 
nmnioK  said  boat  they  do  not  interfere  with 
the  right  of  the  plaintiff  other  than  such  inter- 
ference as  is  necessarily  the  resultof  a  fair  com- 
petition. 

And  the  defendants  say  that  the  City  of  Du- 
buque entered  into  said  contract  with  the  said 
Qr^ire  by  virtue  of  the  power  vested  in  the 
council  by  the  fifteenth  section  of  an  Act  to 
incorporate  and  establish  the  City  of  Dubuque, 
of  the  34th  of  February,  1847. 

The  Act  granting  the  ferry  right  to  the  plaint- 
iff bears  date  the  lith  of  December.  1838.  The 
032*J  first  section  provides,  "that  *Timothy 
Fanning,  bis  heirs  and  assigns,  t>e,  and  they  are 
hereby  authorized,  to  establisti  and  keep  a  ferry 
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across  the  Mississippi  River,  at  the  Town  of 
Dubuque,  in  the  County  of  Dubuque,  and  to 
depart  from,  and  land  at  any  place  on  the  pub- 
lie  landing  of  said  town,  which  was  set  apart 
for  public  purposes  by  Act  of  Congress  ap- 
proved the  8d  of  July.  1836,  for  the  term  of 
Iwi-nty  years  from  the  pas-sage  of  the  Act." 

The  second  section  declai^d,  "  that  co  court 
or  board  of  county  commissioners  shall  author- 
ize any  person  (unless  as  herein  provided  for 
by  this  Act)  to  keep  a  ferry  withm  Ihe  limits 
of  the  Town  of  Dubuque.  The  conditions  an- 
nexed were,  that  Fanning,  his  heirs  and  as- 
signs, should,  within  two  years  from  Ihe  pa»- 
sage  of  the  Act,  procure  a  sufBcienl  steam  ferry- 
boat, and  shatl  keep  fiat  boats  and  a  suftlcneni 
numlwr  of  hands  for  the  accommodation  of 
tiie  public.  On  failure  to  do  so,  proof  being 
made  to  the  satisfaction  of  the  county  commis- 
sioner or  the  county  court,  the  charter  should 
be  declared  to  be  void. 

By  the  Act  of  July  a4th.  1840,  a  horse  boat 
was  substituted  for  the  steam  ferryboat. 

The  right  of  the  defendants  arises  under  a 
contract  made  between  the  City  of  Dubuque 
and  Charles  Oregoire,  the  lllb  of  November, 
1851 :  in  which  it  was  agreed  by  the  corporal  ioo 
of  the  ciiy,  "  in  consideration  of  the  covenanis 
and  stipulations  hereinafter  enumerated,  have 
granted  a  license  to  Gregoire  to  keep  a  ferry 
across  the  Mississippi  River,  opposite  the  Oity 
of  Dubuque,  for  six  years  from  the  first  day  of 
April  next;  it  bein^  understood  that  the  city 
grant  all  the  right  it  has  and  no  more,  with  tlte 
privilege  to  land  at  any  point  opposite  the  dtj 
tliat  he  may  cbooae." 

Oregoire  agreed  to  pay  the  city  the  sum  of 
$100  annually,  and  to  provide  for  said  ferry  a 
good  and  sumtantial  steam  ferryboat,  of  Kuffi- 
cient  capacity  and  dimensions  to  accommodate 
the  traveling  community,  and  to  keep  the  f^aae 
in  good  repair.  And  if  the  city  should  wish  to 
grant  the  said  franchise  to  any  railroad  before 
the  expiration  of  the  lease.  Uiey  reserved  the 
power  to  do  so. 

By  the  fifteenth  section  of  the  Act  incorpo- 
rating the  city,  power  is  ^ven  to  the  city  coun- 
cil to  license  and  establish  ferries  serosa  the 
Mississippi  River,  from  the  City  of  Dubiique 
to  the  opposite  shore,  to  fix  the  ratea  of  Uk 
same,  and  to  impose  reasonable  fines  and  penal- 
ties for  the  violation  of  such  laws  and  <vdi- 
nances.  This  Act  was  approved  the  S4th  of 
February,  1847. 

It  is  objected  by  the  plaintiff's  coun«l.  that 
the  license  set  up  by  the  defendants  cannot 
avidl  them,  asthere  no  ordinance  of  the  otiuo- 
cil  granting  a  ferry  license  to  ihem,  and  thai  the 
'council  can  only  act  under  their  cor-  [*ft33 
porate  powers  In  that  way. 

That  the  council  have  le^lative  powers  in 
regard  to  the  police  of  the  city  is  admitted,  bat 
it  does  not  follow  that  a  contract  may  not  be 
mnde  under  their  eanclion  by  the  mayor,  aa 
was  done  in  thia  case.  The  contract  was  in 
writing,  and  contained  stipulations  In  retard 
to  the  public  accommodation,  which  were  im- 
portant. The  old  rule  was.  that  a  corporsiion 
can  mnke  no  contract  which  shall  bind  ii  ex- 
cept under  its  seal.  That  doctrine  lias  long 
since  been  overruled,  and  it  is  now  fully  eislab- 
Itshed,  that  tlie  agents  of  a  corporation  may 
bind  it  by  parol. 
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A  liceDse  having  been  given,  which  accord- 
ing to  its  terms  must  be  considered  binding  on 
the  corporation,  it  is  uonecessuy  to  look  into 
the  acta  of  the  council  regulatiDc  ferriea,  as 
they  are  not  important,  as  regards  the  question 
of  power.  If  the  form  of  the  license  had  been 
laid  down  in  the  city  charter,  or  the  mode  of 
granting  it,  a  conformity  to  such  a  regulation 
would  be  reauired.  but  no  such  provision  is 
found  in  the  cnarter.  Regulations  arc  made  by 
ordiaances,  but  as  to  them,  beyond  the  grant 
in^  of  a  license  in  this  case,  we  need  not  in- 
quire. 

The  principal  question  in  the  case  is,  whether 
the  right  granted  to  Fanning  is  exclusive. 

The  language  used  in  the  Territorial  Act,  it 
is  argued,  would  seem  to  authorize  an  infer- 
ence, that  the  right  was  intended  to  be  exclu- 
sive. The  right  was  given  for  twenty  years  to 
Fanning  and  his  heirs,  nubject  to  the  condi- 
tions expressed.  An  ordinary  license  is  not 
granted  to  a  man  and  his  heirs.  But  it  is  said 
the  beginDlng  of  the  second  section  is  somewhat 
explicit  on  this  point.  It  provides,  "that  no 
court  or  board  of  county  commissioners,  shall 
authorize  any  other  person  (unless  as  hereinafter 
provided  for  by  this  Act)  to  keep  a  ferry  within 
the  limits  of  the  Town  of  Dubuque." 

The  condition  provided  for,  in  the  Act  above 
referred  to,  is  any  neglect  on  the  part  of  Fan- 
ning or  his  heirs,  which  shall  incur  a  forfeiture 
of  his  ri^t.  Tlie  prohibition  on  the  court  and 
the  board  of  county  commissioners  to  grant  a> 
license  for  another  ferry,  it  ia  urged,  would 
seem  to  show  an  intent  to  tnake  the  grant  cx- 
cluaive.  And  that  the  reason  for  this  mitrht  be 
found  in  the  alleged  fact,  that  when  the  ferry 
waa  first  established,  a  considerable  expenditure 
wa»  required,  and  little  or  no  profit  waa  realized 
for  some  years.  But  all  the  judges  present  ex- 
cept one,  held  that  the  grant  was  not  Intended  to 
be  exclusive.  In  their  opinion  this  view  is  sus- 
tained by  the  consideration  that,  although  the 
County  Court  and  county  commi^loners  were 
prohibited  from  granting  another  license  at 
Dubuque,  yet  this*prohibition  did  not 
apply  to  the  Legislature;  ana  asit  had  the  pow- 
er to  authorize  another  ferry,  the  general  author- 
ity to  the  council  to  "  license  and  establish  fer- 
ries across  the  Mississippi  River  at  the  city," 
enabled  the  corporation,  in  the  exercise  of  its 
discretion,  to  grant  a  license,  as  the  Legislature 
might  have  done.  ' 

This  power  was  clearly  given  to  the  citv.  and 
it  may  be  exercised,  unless  the  grant  of  Fao- 
niDg  be  exclusive. 

The  board  of  commissioners  has  been  estab- 
lished, and  the  Legislature  has  substituted  in 
its  place,  for  the  purpose  of  licensing  ferries  at 
Dubuque,  the  city  council,  and  it  is  contended 
that  this  change  of  the  power  ought  not  to  af- 
fect the  rights  of  the  plaintiff.  The  restriction 
on  the  commissioners  of  the  county  does  not 
apply,  in  terms,  to  the  city  council ;  luid  the 
'Court  think  it  cannot  be  made  to  apply  by  im- 
plication. The  lif^nse  to  Oregolre  was  granted 
thirteen  years  after  the  grant  to  the  plaintiff. 
And  it  may  welt  be  presumed,  from  the  in- 
crease of  the  city  at  Dubuque,  and  the  great  io 
crease  of  the  line  of  trade  through  it,  that  ad- 
ditional ferry  privileges  were  wanted.  Of  this 
thegranting  ]>ower  was  the  proper  judge. 

Tue  exclusive  right  set  up  must  be  clearly 
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expressed  or  necessarily  inferred,  and  the  court 
think,  that  neither  Vbe  one  nor  the  other  is 
found  in  the  grant  of  the  plaintiff,  nor  in  the 
circumstances  connected  with  it. 

Tlie  argument  that  the  free  navigation  of  the 
Mississippi  River,  guaranteed  by  the  Ordinance 
of  1787,  or  any  right  which  may  be  supposed 
to  arise  from  the  exercise  of  the  comniercial 
power  of  Cong^,  does  not  apply  In  this  case. 
Neither  of  these  interfere  with  the  police  power 
of  the  States,  in  granting  ferry  licenses.  When 
navigable  rivers,  within  the  commercial  power 
of  the  Union,  may  be  obstructed,  one  or  boihof 
these  powers  may  be  invoked. 

TA*  decree  of  the  District  Court  i»  affirmed,  Kith 
Mite. 

ORDKR. 

This  cftuse  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Iowa,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  now  here  ordered,  adjudged  and  de- 
creed by  IhiH  court,  that  the  decree  of  the  Kiiid 
District  Court  in  this  cause  be.  and  the  same  Is 
hereby  affirmed,  with  costs. 

C1t«d-23  How.,  437 ;  1  Black..  6m.  (B4 ;  U  Otto.  SSt ; 
HoAll..  8T7-380.  88S,  K». 


*MARY  E.  BARNEY,  By  her  next  [*635 
friend.  Maxwell  Woodhull.  Appeliant, 

DAVID  SAUNDERS,  ROGER  C.  WEIGHT- 
MAN.  AND  SAMUEL  0.  BARNEY. 

Two  tnatee$ — adminittrat&r  and  guardian —  • 
rule*  for  lettUng  accounts 

There  were  two  trustees  of  real  and  personal  es- 
tate for  tbo  t>eneflt  of  a  minor.  One  of  the  truRtees 
waa  also  odininj^trator  de  honix  n<>n  upou  (he  estate 
of  the  father  of  the  minor,  and  the  other  trustee 
waa  appointed  {ruardian  to  the  minor. 

When  the  minor  arrived  at  the  proper  OffS,  and 
the  Accounts  came  to  be  settled,  the  foUowiv  rules 
ouvrht  to  have  been  applied: 

The  trustees  ought  not  to  have  been  chanred 
wltbati  amount  of  money  which  tbeRdminiatnttnr 
trustee  had  paid  himself  as  commiselun.  That  item 
was  allowed  by  the  Orphans'  Court,  and  Its  coircct- 
nees  cannot  be  reviewed,  collaterally,  by  another 
court. 

Nor  ought  the  trustees  to  have  been  changed 
with  allowances  made  to  the  guardian  trustee.  The 

Suardlan's  accounts  also  were  cognluible  by  the 
rphuns'  Court.  Haviitjr  power  under  the  will  to 
receive  a  portion  ot  the  income,  the  guardlan'a  re- 
ceipts were  valid  to  the  trustees. 

Tbo  trut«tee»  were  properly  allowed  and  credited 
by  five  per  cent,  on  the  principal  of  the  personal 
estate,  and  ten  per  cent,  on  the  Income. 

Under  thecircumslancesof  this  case,  the  trustees 
ought  not  to  have  been  charged  ujKtn  the  principle 
of  Bix  months'  rests  and  compound  interest. 

The  trustees  ouffbt  to  have  been  cbarsed  with  all 
gains,  as  with  those  arising  from  usurious  loans, 
unknown  friends,  or  otherwise. 

The  trustees  ought  not  to  have  been  credited 
with  the  amount  of  a  sum  of  money,  depo^-ited 
with  a  private  (tanking  house,  and  l<»at  by  its  fail- 
ure, so  far  as  related  to  the  capital  of  the  estate, 
but  ought  to  have  been  credited  for  so  much  of  the 
loss  as  arose  from  the  deposit  of  curf^nt  collections 
of  income. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  County  of  Wash- 
ington. 
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Tbe  facts  in  the  case  are  stated  in  the  opinion 
of  the  court. 

It  was  argued  by  3feggr$.  Chilton  and  Iiin- 
ton  for  Ibe  appeilaDt,  and  by  Mmrg.  Law- 
rence and  Bradley  for  tbe  appelleea. 

The  points  made  by  the  counsel  for  the  ap- 
pclliint  were  the  folluwing: 

I.  That  the  trustees  should  have  been  charged 
with  the  thirty-five  shares  of  Bank  of  Metropo- 
hs  stock  and  the  dividends  accruing  thereupon, 
alleged  to  have  been  sold  in  18S6  by  defeniUQt, 
D.  SaunderB.  to  satisfy  his  commission  as  ad- 
ministrator de'bonii  non  of  Edward  DeSraft, 
he  not  being  entitled  to  such  commission,  and 
not  having  the  right  to  sell  the  bank  stock  with- 
out tbe  order  of  the  Orphans'  Court. 

Dorsey's  Teslamentarv  Laws  of  Maryland, 90, 
sees,  8,  4;  Hill  on  Trustees.  481;  4  Ves..  497; 
I^iKoek  V.  RedtUngton,  6  Ves.,  799  ;  2  Story's 
Eq..  l268;i%wnv.iSA<»r«,  1  Alk..  480;  5  Pet., 
6tt2;SGil).&J.,6(Mt4;  QUtv,  Oock^andFen- 
doll.  7  Harr.  &  J.,  135;  MePhemm  t.  Imui,  5 
Gill.  &  J.,  88.  64;  12  W..  84. 

il.  That  the  trustees  should  not  have  been 
credited  by  the*sums  of  money  alleged 
to  have  been  paid  R.  C.  Weightman,  as  giiard- 
ian  of  plaintiff  in  error.  That  the  will  of  Ed- 
ward. DeKraft  creating  the  tnut  did  not  give 
tbe  trustees  such  power  or  authority,  nor  was 
tbe  same  warranted  by  tbe  facts  or  the  case. 
The  trustees  should  have  invested  s^d  moneys 
in  liank  or  other  stocks,  or  put  the  same  out  at 
interest  upon  goodandsuffldenlaecurity.  as  di- 
rected by  the  will. 

Hill  on  Trust.,  395,  400,  408.  874;  I  Rop.  on 
Leg.,  568;  Dorsey's  Teslamentarv  Laws  of 
Md..  114.  sec.  8,  p.  115.  sec  18;  Brmfon  v. 
Tlumpvm,  2  Har.  &  Q. ,  120;  8  Harr.  &  J.,  268; 
Hat.  &  Weems,  85-110. 

III.  That  the  trustees  should  not  have  been 
allowed  and  credited  bv  Ave  per  cent,  on  the 
principal  of  the  personal  estate,  and  ten  per 
cent,  on  the  income,  as  was  done  by  the  audi- 
tor. That  they  should  not  be  allowed  any  com- 
mi.<»ion  at  alt,  either  upon  the  principal  or  in 
come  of  the  estate.  That  in  any  event  they 
Eihould  not  be  credited  by  any  comisaion  upon 
the  amount  of  principal  never  collected — upon 
the  amount  of  tlip  tniuk  and  other  stocks.  ( Win- 
der V.  Diffenderff&r,  2  Bland..  207;  ^fiUeT  v. 
Beverly,  Beverly  v,  4  Hen.  &  Mun.,  420; 
Ringgold  v.  Ringgold.  1  Har.  &  G..  11,  109; 
Owynnv.  Dortey,  4  Gill.  &  J.,  460;  3  lb.,  348; 
Harland'a  Account,  6  Rawle,  323  ) 

IV.  That  the  auditor  did  not  charge  the 
trustees  upon  the  principle  of  six  montlis'  rest 
and  compound  intercsl.  {De  Peytter  v.  Clark- 
ton  6t  al.,  3  Wend.,  77:  Scfueffelin  v.  Sienart, 

1  Johns.  Oh.,  620;  Oarnigs  v,  Gardiner,  1  Ed- 
wardn'  Cb.,  130:  Harland's  Accouutfl.  SRawte, 
32:*:  2  Story's  Eq.,  .M7-581 ;  Tucket'B  Com.. 
457;  Rap/tnel  v.  Boekm,  11  Vea.,  92;  Ringgold 
V.  Ringgold,  1  Har.  &  G.,  11 ;  Wright  v.  Wright, 

2  McC..  185:  Voorhee$  v.  Stoothoff.6  Halst., 
145;  7VW«  V.  Carpenter,  1  Madd..  805:  Dum- 
wnib  V.  Dunacemd,  1  Johns.  Ch.,  508  ;  5  Johns. 
Ch..  497.) 

V.  Thut  the  trustees  should  have  been 
charged  by  the  auditor  with  ali  gains,  as  with 
those  arising  from  usurious  loans,  unknown 

friends,  or  otherwise.  (2  Story,  sees.  1210, 
1211,  1201;  Holton  v.  Bern.  3  Stu..  88.  mte;  1 
Johns.  Ch.,  625;  4 id..  284, 808;  2  Kent's  Com. , 
]0»8 


230;  Story  on  Cont.,  485;  Hill  on  TriHt.  888: 
Walker  v.  SytnondJi,  3  Swans.,  58.) 

VI.  That  the  trustees  should  not  have  been 
credited  by  the  loan  to  Fowler  Co.  or  any 
part  thereof.  (Hill  on  Trust..  368-378.  404;  8 
Storr's  Eq.,  509-516;  r«M«  v.  CarpetUer.  1 
Madd.,  305;  3  P.  Wms.,  100.  note;  BtnagoU  w. 
Ringgold,  1  Har.  &.  0..  12;  1  HcCord's  Ch., 
250.  495.) 

*VU.  That  the  trustees,  Saunders  [*&37 
and  Weigbtroan.  should  Iiave  been  dismtsaed. 
and  others  appointed  in  tbdr  place. 

The  points  made  by  the  counsel  toe  tbe  ap- 
pellees were  the  following: 

First.  Tbe  court  was  right  in  not  chaaviDg 
the  trustees  with  the  thirty-flve  shares  of  the 
Bank  of  the  Metropolis,  sold  by  Saunders,  ad- 
ministrator d£  bonis  non,  to  pay  biscommisuoo. 

1.  Administration  was  necessary  in  order  to 
pass  the  trust  property  to  the  trustees.  This 
gave  the  right  to  commissions. 

2.  The  maximum  of  ten  ■pee  cent,  can  be  ex 
ceeded. 

3.  The  allowance  to  Saunders  was  in  April. 
1836,  and  the  final  allowance  to  the  admioistra- 
trix,  who  did  not  settle  the  whole  estate,  was  in 
1846,  and  it  should  have  been  talten  from  that 
account. 

4.  The  allowance  of  aevea  and  a  half  per 
cent,  to  the  administratrix  Inured  to  the  benefit 
of  the  complainant,  she  being  her  (uly  child. 

5.  The  allowance  to  Saunders  was  made  by 
the  Orphans'  Court  before  tbe  money  was  p^a 
over  to  the  trustees,  and  is  concluuve. 

In  addition  to  the  authoritiea  cited  by  the 
auditor,  see  JonM  v.  Stoekett,  2.  Bland's  Ch.. 
416. 

Second.  The  trustees  were  properly  credited 
with  the  amount  paid  to  R  C.  Weightman,  as 

guardian. 

1.  His  accounts  as  guardian  were  not  before 
the  auditor  for  settlement  and  examioatkMi. 
Tbe  parties  and  their  counsel  were  there,  and 
tbe  auditor  certiflea  to  the  court.  "  the  ffuai^dian- 
sbip  trust  of  Mr.  Weightman' has  been  set- 
tlea,  as  was  admitted  before  me  by  the  counsel 
of  both  parlies. 

2.  Undec  tbe  will,  the  guardian  bad  the  right 
to  receive  the  three  fourths  of  the  income. 

3.  The  object  of  the  trust  was  to  provide  for 
tbe  maintenance  and  education  of  his  daugh- 
ter. If  Ihe  accounts  of  the  guardian  are  to  be 
considererl  in  evidence,  they  show  Ibat  this  was 
the  only  fund  out  of  which  these  objects  oould 
have  been  satisfied.  No  charge  is  made  in  then 
for  these  objects. 

4.  His  accounts,  aa  guardian,  are  open  for 
revision  in  the  Orphans'  Court. 

Third.  The  allowance  of  five  per  cent.  f» 
tbe  personal  estate,  and  ten  per  cent,  on  the  in- 
come, is  right. 

1.  It  is  tne  rule  in  most  of  the  Stales  to  al- 
low commissions  to  trustees.  (Rrgd  v.  Ham- 
kin*.  2  Dev.  Eq.,  834.) 

The  cases  on  this  point  have  been  collected 
with  care,  and  will  be  found  in  the  NoU*  of 
American  Cases — to  the  case  of  Robinton 
Pett.  2  White  &  Tudor's  Eq.  Cas.,  353  and  Ihe 
following: 

*2.  The  rule  has  been  long  settled  la  [*538  ' 
Maryland;  and, 

3.  It  has  been  fully  adopted  by  the  Circdt 
Court  of  the  District  of  Columbia. 
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Fourth.  The' court  has  charged  the  defend- 
anU  with  iDtereflt,  makiag  annual  rests.  There 
is  DO  appeal  by  the  defendanU;  but  if  that 
point  is  opeo,  they  will  insist  that  no  interest 
ouirht  to  bsTe  been  charged  against  them. 

The  liability  of  a  trustee  to  pay  interest  de- 
pends upon  the  money  being  hula  or  appropri- 
ated according  to,  or  in  violation  of,  the  pur- 
poses of  the  trust.  Sandford,  4(i4;  and  the 
principle  is,  that  he  should  be  charged  with 
what  he  did  make  or  might  lawfully  have 
made.  (MeNair  v.  Bagland^  1  Dev.  Eq.,  S17. 
634;  Sparhatnk  v.  BuH,  9  Yt,  43,  82.) 

The  general  rule  Is  to  allow  a  trustee  (having 
power  to  invest)  a  reasonable  discretion,  and 
for  dmple  neglect  to  charge  simple  interest  un- 
til the  investment  is  made,  and  only  for  an  in- 
tentional violt^tioQ  of  duty,  or  a  corrupt  use  of 
the  money,  to  make  rests,  or,  according  to  the 
G^umstances.  compound  the  interest  as  the 
measure  of  profits  are  undisclosed.  (5  Johns. 
Ch.,  617;  4  Barb.  Sup.  Ct..  649  ;  2  "W.  &  8., 
565;  1  Pick.,  538,  mts;  10 Pick..  IW;  1  Rob.. 
Va..  213;  5  Dana,  78,  ia2;  12  Ala.,  355  ;  6 
Ga..  271;  2  Dev.  &  Bat..  »39;  4  Humph.,  215:  6 
Halst.,  145;  1  Har.  &  G.,  80;  3  Gill.  &  J.,  342.) 

The  Engiisli  rule  is  essentially  the  same. 

Fifth.  There  is  no  exception  upon  which  the 
complainant's  fifth  point  can  rest.  If  it  is  now 
open,  the  defendants  rest  on  the  view  taken  by 
the  auditor. 

Sixth.  The  trustees  were  entitled  to  credit 
for  the  deposit  with  Fowler  &  Co. 

The  facts  in  regard  to  this  deposit  will  be 
found  in  the  answers  of  the  defendants  Saun- 
ders and  Weightman.  in  the  evidence. 

The  substance  is.  that  by  the  will  the  trust- 
ees were  to  invest  the  income  in  bank  or  other 
stocks,  or  good  security,  with  power  to  sell  the 
real  estate  and  invest  the  proceeds  in  other  real 
estate,  bank  or  other  stocks,  and  if  in  real  es- 
tate, that  was  to  be  in  some  of  the  cities  north 
or  east  of  the  City  of  Washington.  In  1838. 
the  banks  in  the-city  had  suspended  specie  pay- 
ments. Their  charters  were  about  to  expire, 
and  the  several  laws  were  passed,  to  which  ref- 
erence Is  made. 

The  trustees  had  a  discretion.  They  also 
had  a  right  to  retain  a  sum  to  meet  the  contin- 

f;encies  of  the  estate.  One  of  the  original 
oans  was  in  part  repaid,  and  the  ordinary  in- 
come was  coming  in.  Th^  consulted  coun- 
sel. Acting  under  his  advice,  and  exercising 
ff30*]  a  sound  discretion,  they  deposited  *tbe 
fund  with  bankers  in  good  credit,  on  an  agree- 
ment to  allow  the  deoositors  six  per  cent.  It 
was  a  deposit,  not  a  loan — a  deposit  awaiting 
investment — a  deposit  where  their  own  funite 
and  those  of  other  discreet  business  men  was 
made-~a  deposit  of  funds  received  from  accru- 
ing income  of  the  estate  in  small  sums,  and  in 
money  not  bankable,  at  a  period  of  great  irreg- 
ularity and  preBsure  in  the  money  market;  and 
a  deposit  where  such  funds  were  earning 
money  instead  of  being  idle.  The  auditor 
credited  a  portion  only.  The  court  allowed 
the  whole  sum. 

If  the  trustees  acted  in  good  faith,  exercised 
a  sound  discretion,  kept  the  money,  or  depos- 
ited it  fronJi  necessity  or  convenience,  used  or- 
dinary care  and  diligence  in  the  mode  of  keep- 
log  it,  acted  under  the  advice  of  cotmsel,  and 
were  actuated  by  a  sincere  desire  to  promote 
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the  Interest  of  the  trust  estate,  they  are  not  to 
be  charged  with  the  loss. 

They  can  only  be  charged  in  a  case  of  clear 
nef^igence.  perversion  of  the  trust,  or  wi]lful 
default.  {Morle}/  v.  iforUy,  2  Ch.  Cas.,  2; 
Knigkt  v.  Earl  of  Piymovih,  8  Atk.,  480;  Jonet 
V.  Lewiit,  2  Ves.,  Sr.,  240;  5  Ves..  144;  Bmath 
V.  HoioiM,  3  Ves..  664;  Ambl..  419;  Tkomjmn 
V.  Brown.  4  Johns.  Ch..  628.  639;  10  Pet..  668, 
569;  8  Oill.  &  J.,  341;  11  Gill.  &  J..  308;  6 
GUI,  408,  438-480,  and  cases  therein  cited.) 

Mr.  Jugtiee  QviMv  delivered  the  opinion  of 
the  court: 

The  complainant,  Mary  £.  Barney,  is  the 
only  daughter  of  Edward  De  Kruft,  who  de- 
vised all  his  real  estate  and  the  residue  of  his 
personal  -estate  to  respondents,  Saunders  and 
Weightroan  (together  with  Joseph  Pearson, 
since  dead),  on  the  f<dlowing  trusts: 

let.  To  permit  the  widow  to  enjoy  during 
the  life  or  widowhood  certain  portions  of  the 
trust  estate.  2d.  In  trust  to  receive  the  rents, 
tnlerest.  dividends,  &c..  and  to  pay  over  quar- 
terly to  his  widow,  until  his  daughter  Maryar- 
riveid  at  tliea  ge  of  18,  three  fourths  of  the  said 
rents  and  profits  for  the  support  and  main- 
tenance of  herself  and  daughter,  and, 

8d.  To  lay  out  and  iny&a  the  residue  of  the 
said  rents  and  profits,  &c. ,  with  the  annual  prod- 
uce thereof,  from  time  to  time,  In  bank  or  oth- 
er stocks  or  in  good  security. 

4tb.  At  the  death  of  the  widow,  the  trustees 
to  bold  the  estate  with  its  increase  for  the  sole 
and  separate  use  of  the  daughter;  and  with 
numerous  other  provisions  not  necessary  to  be 
stated,  for  the  purposes  of  thiscase. 

The  widow  of  the  testator  refused  to  take 
under  the  will,  and  claimed  b&r  legal  ririits; 
the  executors  also  renounced,  and  letters  of  ad- 
ministration, with  the  will  anneKed,  were 
granted  to  the  widow. 

*Mr8.  DeKraft  died  in  October,  1834.  [*540 
leaving  the  complainant,  her  only  child,  then 
about  four  years  of  age.  At  her  death  die 
trustees  went  into  possession  of  tlie  trust  estate. 
Saunders,  one  of  the  trustees,  took  out  letters 
of  administration  de  bonit  non  to  the  estate  of 
DeKraft;  received  the  assets  of  the  estate, 
which  remained  unconverted,  and  transferred 
them  to  himself  and  Weightman,  as  trustees. 

In  1836,  Weightman  was  appointed  guard- 
ian of  the  person  and  property  of  the  oom- 
plainant. 

Besides  the  real  estate,  con^sting  of  four 
houses  in  the  city,  the  personal  property  trans- 
ferred to  the  trustees,  in  mortgages  and  stocks, 
amounted  to  about  $17,000. 

The  complainant  intermarried  with  Lieut. 
Barney,  in  1847.  and  attained  the  age  of  18,  in 
AugUEt,  1848.  In  Mareh,  1848.  the  biU  in  this 
case  was  filed,  charging  the  trustees  with  divers 
breaches  of  trust,  demanding  their  removal:  an 
account  of  the  trust  estate,  and  the  appoint- 
ment of  a  receiver.  The  respondents  filed  their . 
answer,  and  an  account,  which  was  referred  to 
a  master  or  auditor,  who  made  report  in  Oct- 
ober. 1860. 

NnmerouB  exceptions  were  made  to  this  re- 
pott  by  the  complainant,  which  were  overruled 
by  the  court  below,  to  whose  judgment  this  ap- 
peal is  taken. 

We  shall  notice  those  Only  wlilcfa  have  been 
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urged  by  tbe  counsel  in  this  court.  The 
first  is, 

' '  I.  That  the  trustees  should  have  been 
charged  with  tbe  thirty-five  shares  of  Bank  of 
tbe  Metropolis  slock  and  the  dividends  accruing 
thereupon,  alleged  to  have  been  sold  in  1886  by 
defendant.  D.  Saunders,  to  satisfy  bis  coniniis- 
sion  as  adrntnititrator  de  bonis  non  of  Edward 
DeKraft,  be  not  being  entitled  to  such  cora- 
mispion,  and  not  having  tbe  right  to  sell  the 
bank  stock  without  the  order  of  the  Orphans' 
Court." 

The  acts  of  D.  Sanndera,  as  administrator  de 
botUa  non  of  DeEraft.  are  not  the  subject  of  re- 
view in  this  suit.  He  settled  his  account  as 
administrator  in  the  Orphans'  Court,  and  the 
allowances  made  there  cannot  be  reviewed  col- 
laterally in  aoolher  court,  in  a  suit  in  which  a 
different  trust  is  involved.  The  appellant  may 
possibly  have  good  reason  to  complain  that  her 
estate  has  been  almost  devoured  by  the  accumu- 
lation of  percentages  it  has  been  compelled  to 
pay  to  tbe  Du'merous  bands  through  which  it  has 
passed,  but  must  bave  faer  remedy,  if  any,  by 
demanding  a  review  of  the  accounts  io  the 
court  which  has,  in  the  exercise  of  its  juris- 
diction, allowed  them.  We  are  of  opinion, 
therefore,  that  this  exception  has  not  bf«n  sus- 
tained. 

II.  The  second  exception  is  to  the  allowance 
of  a  credit  to  the  trustees  for  sums  paid  to 
Weighlman.  as  guardian  of  the  complainant. 
641*]  *Wbat  has  been  said  in  reference  to 
the  first  exception  will  apply  to  this.  Weight- 
man's  accounts,  as  guardian,  were  not  before 
the  auditor  for  settlement ;  and  the  guardian  i)e- 
ing  eutitled  under  the  will  to  receive  a  portion 
(not  to  ex<xed  three  fourths)  of  the  income, 
and  apply  it,  if  necessary,  to  the  maintenance 
sod  education  of  his  ward,  his  receipts  would 
be  good  and  valid  vouchers  to  the  trustees. 

The  guardian's  account  is  open  for  revision 
in  the  Orphan^  Court,  on  the  petition  of  the 
complainant.  * 

While  on  this  subject,  we  would  take  the 
opportunity  to  remark,  on  the  impmpriely  of 
appointing  persona  to  trusts,  however  high  their 
personal  character  may  ha.  who  are  allowed  to 
pay  from  their  right  hand  into  their  left;  as 
where  A,  as  administrator,  has  to  settle  an  ac- 
count with  A  as  trustee;  and  B,  as  trustee,  to 
deal  with  B  as  guardian.  To  instance  the  pres- 
ent case:  Saunders,  the  trustee,  whose  duty 
it  was  to  scrutinize  the  accounts  of  tbe  adminis- 
trator de  honit  non,  from  whom  they  receive 
the  trust  estate,  is  himself  appointed  adminis- 
trator, and  thus  left  without  a  check,  or  any- 
one to  call  him  to  strict  account  except  his  co- 
trustee, for  many  years,  and  until  the  ward 
comes  of  age.  Weightman,  the  other  trustee, 
is  appoint^]  guardian,  being  the  only  person 
who  for  many  years  could  call  to  account  the 
trustees  for  any  negligence,  mismanagement  or 
fraud.  Thus  the  estate  of  the  infant  is  left  at 
the  mercy  of  chance,  the  solvency  or  insolven- 
cy, the  negligence  or  fraud  of  the  trustees  for 
sixteen  years  or  more,  with  no  one  to  call  them 
to  a(x;ount.  That  the  persons  appointed  in  this 
particular  case  were  highly  honorable  men,  is 
true;  but  the  same  rule  should  be  applied  in  all 
cases.  If  the  estate  of  the  infant  in  thta  case 
has  been  so  fortunate  as  to  escape,  it  is  an  ac- 
cident or  exception,  which  cannot  affect  the 
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propriety  of  a  general  rule.  Experience  has 
shown  that  the  estates  of  orphans  are  more  fre- 
quently wasted  and  lost  by  the  carelesBness  of 
good-natured  and  honorable  men  who  under- 
take to  act  as  trustees,  than  by  the  fraud  and 
cupidity  of  men  of  a  different  character. 

Such  appointments,  weare  awttre,  are  gener- 
ally made  on  ex-parte  applications,  and  without 
objection.  But  in  all  cases  the  court,  exercts- 
ing  this  important  power,  should  remember 
that  orphans  are  under  tbelr  special  proteciicm, 
aud  should  make  no  appointments  of  guardians 
of  their  estatea  without  dueinqub;  proper 
information. 

in.  Tbe  third  exception  is, 

"  That  the  trustees  should  not  have  been  al- 
lowed and  credited  by  five  per  cent,  on  tbe 
principal  of  the  personal  estate,  and  ten  per 
cent,  on  the  income,  as  was  done  by  the  audi- 
tor; that  they  should  not  be  allowM  any  com* 
mission  at  all,  either  upon  the  *prin-  ['J^^S 
cipal  or  income  of  tbe  estate;  that  io  any  event 
they  should  not  be  credited  by  any  comraiaeion 
upon  the  amount  of  principal  never  collected, 
upon  the  amount  of  l»nk  and  other  stocks.'* 

In  England,  courts  of  equity  adhere  to  tbe 
principle  which  has  its  origin  in  tbe  Romao 
law,  "that  a  trustee  shall  not  profit  by  bis 
trust,"  and  therefore  that  a  trustee  shall  have 
no  allowance  for  bis  care  and  trouble.  A  dif- 
ferent rule  prevails  generally,  if  not  univer- 
sally, in  this  country.  Here  it  is  considered 
just  and  reasonable  that  a  trustee  should  re- 
ceive a  fair  compensation  for  bis  services;  and 
in  most  cases  it  is  gauged  by  a  certain  pet- 
centage  on  the  amount  of  the  estate.  The  al- 
lowances made  by  the  auditor  in  this  case  are. 
we  believe,  such  as  are  customary  in  aimilar 
cases,  in  Maryland  and  this  district,  where  the 
trustee  has  performed  his  duties  with  honor 
and  integrity.  Bui  on  principles  of  policy  as 
well  as  morality,  and  in  order  to  insure  a  faith- 
ful and  honest  execution  of  a  trust,  as  far  as 
practicable,  it  would  be  inexpedient  to  allow  a 
trustee  who  has  acted  di^onestly  or  frauda- 
lently  the  same  compensation  with  htm  who 
has  acted  uprightly  in  all  respects.  And  there 
may  be  cases  where  negligence  and,  want  of 
care  may  amount  to  a  want  of  eood  faith  In  tbe 
execution  of  the  trust  as  little  dcfiervio^  of 
compensation  as  absolute  fraud.  If  trusiees. 
having  a  large  estate  to  invest  and  accumulate 
for  tbe  Itenefit  of  an  infant,  for  a  number  of 
years,  will  keep  no  books  of  account,  make 
out  no  anntial  or  other  account  of  their  trust 
estate;  if  they  risk  tbe  trust  funds  In  their  own 
speculations;  tend  them  to  their  relations  with- 
out security:  and  in  other  ways  show  a  reckless 
disregard  of  the  duties  which  they  have  as- 
sumed, they  can  have  but  small  claim  on  a 
court  of  equity  for  compensation  in  uy  ahiqie 
or  to  any  amount. 

But  while  tbe  court  agree  in  these  principles, 
they  are  equally  divided  in  opinion  as  to  tbe 
application  of  them  to  tbe  present  caw.  Tbe 
decision  of  the  auditor  and  the  court  below  on 
this  exception  must  therefore  stand  affirmed 

IV.  The  fourth  exception  is.  "that  the  audi- 
tor did  not  charge  the  trustees  upoi^  the  princi- 
ple of  dx  months'  rest  and  compound  iotenvL* 

On  the  subject  of  compoimding  tnicreK*  on 
tniaiees,  there  Is.  and  Indeed  could  not  well  he; 
any  uniform  rale  which  could  justly  an>lf  to 
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all  cases.  When  a  trust  to  invest  has  been 
erossly  and  willfully  neglected;  where  the 
funds  hare  been  used  by  tue  trustees  in  their 
own  businees,  or  profits  made  of  which  they 
give  no  account,  interest  is  compounded  as  a 
puDisbmeDt.  or  as  a  measure  of  damage  for 
uodisclosed  profits  and  in  place  of  them.  For 
mere  neglect  to  invest,  simple  interest  only  is 
generally  imposed.  Six  months' rests  have  been 
o43*]  made  only  *where  the  amounts  re- 
ceived were  large,  and  such  as  could  be  easily 
and  at  all  times  inveBted. 

The  auditor  in  this  case  has  made  yearly 
rests.  In  calculating  the  interest  oo  the  loans, 
he  says,  ^  it  has  been  charged  upon  the  days 
on  which  it  became  due,  first  applied  to  the 
disbursements,  and  the  balance  struclt  at  the 
end  of  each  year  and  Interest  calculated  on 
such  balances  while  unemployed,  but  such  in- 
terest has  not  been  carried  into  the  receipts  of 
the  succeeding  year,  but  into  a  separate  col- 
umn, and  the  aggr^te  of  intereal  for  all  the 
years  on  these  nuances  is  added  to  the  princi- 
pal  at  the  foot  of  the  account.  In  Uiis  i  have 
followed  the  rule  in  Orerr^rjf'*  case,  1  Wash., 
346,  and  Leigh,  S48." 

In  this  way  he  alleges,  that  "compound  in- 
terest is  in  effect  given  on  the  loans,  and  sim- 
ple interest  upon  the  annual  balances,  while 
they  were  uninvested,  allowing  a  month  after 
the  termination  of  each  rest  to  make  the  in- 
vestment." 

As  the  sums  received  by  the  trustees  in  this 
case  were  small,  and  as  three  fourths  of  the  an- 
nual income  were  liable  to  be  called  for  by  the 
guardian  for  the  une  of  his  ward,  we  are  of 
opinion  the  auditor  has  staled  the  account  in 
this  respect  with  fairness  and  discretion.  The 
fourth  exception  is  therefore  not  sustained. 

V.  The  fifth  exception  is,  "that  the  trustees 
should  have  been  charged  by  the  auditor  with 
all  gains,  as  with  those  arising  from  usurious 
loans,  unknown  friends,  or  otherwise." 

It  is  a  well-settled  principle  of  equity,  that 
wherever  a  trustee,  or  one  standing  in  a  fldu- 
ciary  character,  deals  with  (he  trust  estate  for 
his  own  personal  profit,  he  shall  account  to  the 
ceatui  que  tru^  for  all  the  gain  which  be  has 
made.  If  he  uses  the  trust  money  in  specu- 
lations, dangerous  though  profitable,  the  risk 
will  be  his  own,  but  the  profit  will  inure  to 
the  eeftui  que  trunt.  Such  a  rule,  though 
rigid,  is  necessary  to  prevent  malversation. 
<See  Docker  t.  8om^,  2  My.  &  E.,  e5<V) 

The  money  used  in  purchase  of  the  house, 
having  been  settled  by  the  transfer  of  the  same 
to  the  complainant,  the  subject  matter  of  the 
preseut  exception  has  been  confined  to  the 
usurious  interest  received.  It  amounts  only 
to  the  sum  of  |6(I.O0.  The  auditor  and  the 
court  erred  in  not  charging  that  sum  to  the 
accountants.  They  cannot  be  allowed  to  aver 
that  the  profits  made  on  the  trust  funds  should 
be  put  in  their  own  pockets,  because  they 
were  unlawful  gains,  for  fear  that  the  con- 
science of  the  cestui  que  tTust  should  be  defiled 
by  a  participation  in  them.  To  indulge  trust- 
ees in  such  an  obliquity  of  conncience,  would 
be  holding  out  immunity  for  misconduct  and 
AO  inducement  to  speculate  with  the  trust 
funds,  and  put  them  fn  peril. 
644*]  *TluB  exception  is  therefore  sus- 
tained. 
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VI.  The  sixth  exception  is.  "  tliat  the  trust- 
ees should  Hot  have  been  credited  by  the  loan 
to  Fowler  &  Co.  or  any  part  thereof." 

This  is  the  most  important  point  in  the  case. 

The  facts  affecting  it  are  reported  by  the 
auditOT,  as  follows: 

'  "  C.  S.  Fowler  &  Co.  were  brokers  in  this 
city,  dealing  in  exchange,  loans,  and  al)  the 
usual  business  of  such  an  establishment;  and 
in  addition,  issued  notes  which  formed  a  part 
of  the  circulating  medium  of  the  city.  They 
also  received  deposits  and  allowed  interest  at 
six  per  cent.,  permitting  the  depositor  to  check 
on  the  amount  to  his  credit  at  pleasure.  The 
establishment  was  in  good  credit  in  1841,  and 
up  to  the  failure,  in  the  early  part  of  1843, 
many  of  the  business  men  of  the  city  deposit- 
ed their  funds  with  them.  On  the22dof  May, 
1841.  Mr.  Saunders  placed  with  Fowler  &  Co. 
$1,181  under  the  following  agreement,  entered 
in  a  passor  check  book: 

"CiTT  OP  WAeHiHOTON,  ^  Msy,  1841. 

We  hereby  agree  with  D.  blunders,  acUng 
trustee  of  Edw.  De  Kraft's  estate,  to  receive 
bis  deposits  and  to  allow  him  six  per  cent.  In- 
terest thereon,  he  to  check  at  will. 

C.  8.  Fowler  &  Co." 

And  an  account  was  opened  in  said  pass 
book,  beaded  thus: 

"Dr. — C.  8.  Fowler  &  Co.  in  account  with 
D.  Saunders,  acting  trustee  of  Edw.  De- 
Kraft's  estate — Cr."  Other  sums  were  after- 
wards added,  and  on  the  3d  of  February,  1842, 
when  the  last  was  made,  they  amounted  to 
$5,277.38,  and  the  checks  to  $2,806.60;  to  the 
1st  of  December,  1841,  the  checks  amounted 
to  $1,813.  and  the  deposits  to  $8,133.88.  leav- 
ing $1,825.83  undrawn  in  the  hiuids  of  Fowler 
&  Co.  The  sums  received,  from  Cooper, 
and  left  with  Fowler  &  Co.,  amounted  to 
$1,876.  and  the  other  sums  placed  with  them 
prior  to  the  Istof  December.  1841.  to  $1,261.88, 
within  $50.12  of  the  amount  checked  out  up 
to  this  time. 

The  first  sum  paid  in  ($1,181)  was  a  payment 
made  oo  the  same  22d  of  May,  by  Cooper,  on 
account  of  the  principal  and  interest  due  on 
his  mortgage.  'The  $1,700  paid  on  the  17th  of 
Aupust  was  also  a  part  of  Cooper's  debt.  The 
$800  paid  in. on  the  third  of  February,  whs  a 
part  of  Jones's  mortgage  debt.  The  residue  is 
supposed  to  have  been  the  current  collections 
of  the  trustees  from  rents,  dividends,  &c. 

"On  the  14th  Msi«h.  1842;  Fowler  &  Co. 
failed.  No  Interest  had  been  caculated  or  paid. 
The  account  was  balanced  after  the  failure, 
when  $2,970.96  were  found  standing  to  the 
credit  of  Saunders,  as  acting  trustee.  It  is  a 
total  loss.  The  *crcdit  of  Fowler  &  Co.  [*fi45 
was  good  up  to  the  time  of  their  failure." 

Before  placing  the  trust  fund  with  Fowler  & 
Co.,  the  trustee  took  the  opinion  of  counsel, 
whether  they  could  safety  do  so.  It  was  in 
evidence,  also,  that  at  any  time  within  the  last 
ten  yeara  $2,000  or  $8,000  could  have  been 
safely  loaned  on  mortgage  of  real  estate  Id 
this  city. 

By  the  decision  of  the  auditor  the  trustees 
were  charged  with  those  portions  of  the 
Fowler  deposit  which  were  composed  of  the 
original  capital  paid  in  by  Cooper  before  De- 
cember, and  the  residue  of  that  loss,  composed 
of  their  current  annual  colleclioDsaDd  of  Jones's 
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payment  in  February,  on  account  of  the  origi- 
nal debt,  was  allowed  as  a  credit. 

The  court  below  overruled  thia  decifiion  of 
the  auditor,  and  ordered  Ibe  charge  against  the 
Irusteea  of  $2,6'-il.58,  on  this  account,  to  be 
fltricken  out.  We  are  Of  opinion  that  the 
court  below  erred  in  making  tais  correction  of 
tbe  auditor's  report. 

The  reasons  given  by  tbe  auditor,  including 
the  peculiar  facts  of  the  case  and  the  principles 
of  law  applicable  to  Uiem,  are  well  stated  in 
hia  report,  and  we  fully  concur  in  tbelr  correct- 
ness.  It  will  be  only  necessarr  to  BtMe  them. 

"Tbe  sums  placed  by  D.  Saunders,  as  ac^ 
ing  trustee,  with  Fowler  &  Co.,  were  of  two 
descriptions — original  capital,  and  current  col- 
lections. Cooper's  and  Jones's  paytments  were 
of  the  former  description.  1.  As  to  those,  tbe 
general  rule  seems  to  be  that  a  trustee,  though 
compensated  for  bis  services,  is  bound  to  take 
no  greater  care  of  tbe  trust  funds  than  a  pru- 
dent man  wouldof  hl80wn.i2Story*BEq.,8ec. 
1368.)  Butat  the  same  time,  if  the  line  of  hU 
duty  is  prescribed,  he  must,  according  to  Mr. 
Lewin  (p.  4i8),  "strictly  pursue  jt.  without 
swerving  to  the  right  band  or  the  left;"  and  if 
be  fail  to  do  so,  and  keep  funds,  which  'ought 
tobeiovested,  longer  on  depiMit  than  necessary, 
and  loss  occur,  be  must  bear  tbe  loss.  What- 
ever doubt  may  be  eotertalned  as  to  the  duty  of 
the  trustees  in  this  case,  to  invest  the  surplus 
annual  income  beyond  the  fourth,  it  is  thought 
there  can  be  no  doubt  as  to  their  obligation  to 
re-icvest  tbe  original  loans  and  debts  of  tbe 
testator  when  paid  in.  If  this  beso,  tbenwere 
these  sums  paid  by  Cooper  and  Jones  to  the 
trustees,  and  by  them  placed  with  Fowler  & 
Co.,  a  kian  or  deposit  with  them.  They  were 
repayable  with.intere8t  at  pleasure. 

It  looks  very  much  like  a  loan,  payable  with 
interest,  on  demand.  And  if  a  loan,  clearly 
the  trustees  are  liable,  because  made  without 
security  of  any  description.  The  directions  of 
the  wiil  are  to  invest  on  some  security  "in 
bank  or  other  stocks,  nior^aJ!«s  or  other  ffood 
security,"  words  which  exclude  personal  se- 
curity. But  the  trustees,  in  their  answers, 
646*]  deny  it  was  a  loan,  *and  state  that 
thene  sums  were  deposits  made  to  await  a  fit 
opportunity  of  investment. 

Assuming  (hem  to  be  such,  the  proof  is  tliat 
mortg^ea  could  be  obtained  at  any  lime  in  this 
city.  But  trustees  shall  bo  allowed  a  reasonable 
tinoe  to  select  investments.  What  is  a  reason- 
able time?  Five  months  have  been  held  to  be 
an  unreasonable  time  to  keep  money  on  de- 
posit. Cooper's  first  payment  was  left  with 
Fowler  &  Co.  nearly  ten  months  before  the 
failtire,  from  May,  1841,  to  March,  1843,  and 
his  second,  seven  montlis.  from  August  to 
March.  Jones's  was  left  February  8, 1842— not 
quite  six  weeks  before  the  failure.  Cooper's 
would  seem  to  have  been  on  depout  waiting  for 
Investment  too  long,  and  therefore  I  have 
charged  the  trustees  with  those  suras,  deduct- 
ing the  arrear  of  interest  due  from  him,  and 
deeming  three  months  not  to  be  an  unreasoo- 
abk-  time  to  be  allowed  for  selecting  invest- 
ments, have  charged  interest  from  that  time. 
By  that  rule,  Jones's  payment  of  or^nal 
capital  would  not  be  chargeable  to  tbe  trustees. 

We  concur  also  in  the  decision  of  the  auditor 
as  to  bis  refusal  to  charge  the  trustees  wlUi  tbe 

1042 


balance  arising  from  current  collections  and  the 
paymentof  Jones,  made  within  six  weeks  of 
tbe  failure.  Tbe  trust  funds  were  deposited  where 
tbe  accountants  deposited  their  own  prirmte 
funds.  The  trust  funds  were  not  mingled  wUb 
their  own.  Otherprudent  and  discreet  men  mnde 
deposits  with  the  same  bankers.  The  ad^ce 
of  counsel  was  tsken.  There  wasnoreaaoo  to 
suspect  the  solvency  of  the  bankers.  Oo  the 
whole,  we  do  not  think  the  trustees  have  mcAed 
with  such  want  of  prudence  or  discretion  m  to 
render  them  liable  for  the  loss  of  this  portion  of 
tbe  funds. 

VII.  As  the  whole  trust  estate  has  been  de- 
livered over  to  the  c«t£ui  que  trxut,  and  as  tbe 
trustees  hold  only  the  bare  l^al  estate  for  tbe 
purpose  of  protecting  the  complainant  in  tbe 
enjoyment  of  it  from  the  debts  and  control  of 
her  husband,  the  exception  taken  to  the  action 
of  the  coiut  below  in  refusing  to  remove  tfaem. 
becomes  of  no  importance,  and  has  not  bea 
indsled  (u. 

Tbe  decree  of  the  court  below  to  therefore 
reversed,  as  to  the  fifth  and  sixth  exceptions 
above  stated — and  affirmed  as  to  tbe  restdoe; 
and  tbe  record  remitted  to  the  court  belov, 
with  directions  to  amend  the  diecree  in  ood- 
formily  with  this  decision. 

■  intDBK. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  tbe  Circuit  Court  of 
the  United  States  for  the  District  of  Coiumbia, 
holden  in  and  for  the  County  of  WadiingtcHt. 
and  was  argued  by  counsel;  on  consideratioB 
whereof,  it  is  now  *here  ordered,  ad-  [*^-47 
judged  and  decreed  b^  this  court,  that  tbe 
decree  of  tbe  said  Circuit  Court  in  this  cmuae  be, 
and  the  same  is  hereby  reversed,  with  oosti; 
and  thtU  this  cause  be.  and  tbe  same  is  hereby 
remanded  to  tbe  said  Circuit  Court,  for  far- 
ther proceedings  to  be  had  therein  in  oonform- 
ity  to  the  o[dnum  of  this  court 


DANIEL  R.  SOUTHARD,  SAMUEL  D. 
TOMPKINS,  WILLIAM  L.  THOMPSON. 
MATILDA  BURKS,  JOSEPH  R  TUN- 
STALL.  JOHN  BUBK8,  JAMES  BURKS. 
SAMUEL  BURKS,  CHARLES  BURKS. 
AND  MARY  BURKS  (tbe  last  four  named 
by  William  L.  Thoicpson,  their  next 
friend),  ^ 

GILBERT  C.  RUSSELL. 

BUI  of  review — not  mainiaiiuMe  on  miSaiet, 
newly  dvteovered,  to  impeach  wUneta^  nor  itJtert 
eumutatiee  andeoUatenU,  nor  to  eorreet  deerer 
after  deevsion  on  appeal. 

A  bill  of  review,  Iq  a  ohanoery  ease,  eaimot  b* 
malRtalned  where  the  newlf  discovered  evidnMi^ 
upon  which  the  bill  purports  to  be  founded,  jrw 
t»  Impeach  the  chara«ter  of  wltooaaes  exanloed  In 
the  orlglaal  suit. 

Nor  can  it  be  maintained  where  tbe  newtj  di»- 
oovered  evidence  is  merely  cumulative,  and  iiJalis 


Note.— BfU  of  revUw,  nature  of;  when  nag  b» 
brought;  irfw  man  maintain;  ttnw  lOttMit  wkkk; 
whoTtt  should  entUatn.  See  note  to  Baalt  OtV. 
S.V.  Bitohie,  fl  Pet.,  U8. 
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to  s  oollnteral  fact  In  the  Issue,  not  of  Itself.  If  ad- 
mitted, by  any  means  decisive  or  oontrolUng:  such 
aa  the  qiir>stlon  of  adequacy  of  price,  wbcn  tbe 
malD  queallon  was,  whether  a  deed  was  a  deed  of 
sale  or  a  mortsaere. 

Where  a  case  is  decided  by  an  appellate  court, 
and  a  mandttte  Is  sent  down  tn  the  court  below  to 
carry  out  the  decree,  a  bill  of  review  will  not  lie  In 
tbe  court  below  to  correct  errors  of  law  alleged  on 
tbe  face  of  the  decree.  He  sort  must  be  had  to  the 
appellate  court, 

Mor  will  a  bill  of  review  lie  founded  on  newly 
illsoovered  evidence,  after  tbe  publlvatlon  or  de- 
cree below,  where  a  deolsioD  has  taken  place  on  an 
appeal,  unless  tbe  rivbt  Is  reserved  tn  tbe  decree  of 
ttie  appellate  coart,  or  permission  be  given  on 
so  application  to  that  court  directly  for  the  pur- 
poae. 

THIS  was  an  appeal  from  the  Clmitt  Conrt 
of  the  United  States  for  the  District  of 
Kentucky,  sitting  as  a  court  of  equity. 

Being  a  continuation  of  the  case  of  BumeU 
V.  Southard  et  at.,  reported  in  13 How.,  189,  it 
is  proper  to  take  it  up  from  the  point  where 
that  report  left  it. 

In  \2  How..  150.  it  ia  said:  "  After  the  opin- 
itm  of  the  court  was  pronounced,  a  motion  was 
made  on  behalf  of  the  appellees  for  a  rehearin;; 
and  to  remand  the  cause  to  tbe  Circuit  Court 
for  further  preparation  and  proof,  upon  the 
ground  that  new  and  malerial  evidence  had 
been  discovered  since  the  case  was  heard  and 
decided  in  that  court.  Sundry  affidavits  were 
filed,  showing  the  nature  of  the  eridence  which 
was  said  to  have  been  discovered." 

The  reporter  abstained  from  stating  the 
substance  of  these  affldavits  in  conftequence  of 
the  following  order,  which  was  indorsed  upon 
them  in  the  handwriting  of  itfr.  ChitfJuatice 
TanCT: 

"  The  court  direct  me  to  sav.  that  these  affl- 
davits are  not  tn  be  ioserted  in  tbe  report,  as 
th^  implicate  tbe  character  of  individuals 
048*}  *who  can  have  no  opportunity  of  offer- 
ing testimony  in  their  defense.  The  reporter 
will  merely  state,  in  general  terms,  that  affi- 
davits were  filed  to  support  tlie  motion." 

As  tbe  present  case  turned  chiefly  upon  the 
contentsof  these  affldavits  (which  were  made  the 
^undwork  for  the  bill  of  review)  it  becomes 
necessary  to  stale  them  now.  They  were  affl- 
davitft  to  sustain  the  two  following  points: 

1.  That  Dr.  Wood,  a  witness  for  RuKsell,  was 
bribed  either  by  bim  or  his  attorney,  Stewart; 
that  Wood  had  in  his  possession  a  note  given 
to  him  by  Stewart  for  about  $800,  then  past 
past  due:  that  Wood  bad  applied  to  a  person 
named  Addison  to  collect  it  for  him,  and  left 
the  note  In  his  possession  for  that  purpose; 
and  that  Wood  had  confessed  to  James  J. 
Dozier,  Esq.,  that  the  note  bad  been  given 
to  him  for  his  testimony  in  tbe  case. 

3.  The  following  affidavit  of  Qeorge  Ban- 
cock: 

"  I.  George  Hancock,  state  that  some  short 
time  prevlotu  to  the  sale  by  Col.  Ollbert  C. 
Rossell,  of  his  farm,  near  Louisville,  to  James 
Southard,  he  offered  to  sell  it  to  me  for  five 
thousand  dollars,  and  he  made  the  same  offer 
to  mr  sister,  Mrs.  Preston.  I  thought  it  a 
speculation,  and  would  have  bought  it  but  for 
the  reputation  the  place  bore  for  befngextremely 
sickly.  He  also  explained  to  me  the  reason  why 
he  had  given  so  large  a  pri(»  for  the  place, 
which  it  Is  not  deemed  necessary  here  to  state, 
and  which  satisfied  me  thsA  he  knew  he  was 
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giving  much  more  than  its  value,  at  the  time 
he  made  the  purchase. 

Gkorob  Hakcock." 

Upon  these  affidavits,  the  motion  for  a  re- 
hearing was  msde  and  overruled;  the  opinion 
of  the  court,  overruling  the  motioD,  bdng  re- 
corded in  li  How.,  1S8. 

The  mandate  went  down  to  the  CSrruit  Court, 
and  was  there  filed  at  May  Tierm.  18^.  The 
Circuit  Court  decreed  that  the  conveyance  from 
Russell  to  Southard  was  a  mortgage,  and  that 
Russell  was  entitled  to  redeem;  and  in  ftirther 
pursuance  of  tbe  opinion  of  the  Supreme  Court 
that  the  case  was  not  then  in  a  condition  for  a 
final  decree  in  respect  to  the  other  defendants, 
It  was  remanded  to  the  rules. 

At  tbe  same  term,  namely:  in  June,  1853, 
Southard  and  the  other  appellants  moved  the 
court  for  leave  to  file  a  bill  of  review  of  the 
decree  rendered  at  the  present  term,  and  in  sup- 
port of  the  motion  presented  their  bill,  and  read 
the  following  documents,  namely: 

The  affidavits  of  James  Outhrie,  Willett 
Clitrke,  Duiiel  8.  Rapelge,  U.  E.  Ewing, 
Thomas  O.  Addison,  Georpe  Hancock.  Charles 
M.  Truston,  John  P.  Oldham,  J.  C.  Johnston, 
D.  F.  Clark,  and  R.  F.  Bslrd.  and  a  paper  pur- 
porting to  b<B  an  extract  *froro  a  letter  [*G40 
from  Russell  to  J.  W.  Wing,  and  a  copy  of  the 
deed  from  G.  C.  Russell  to  Joseph  B.  Stewart, 
And  the  said  RiuEell.  by  his  counsel,  opposed 
the  motion,  and  objected  that  the  grounds 
made  out  were  insufficient,  and  read  In  his 
behalf  the  documents  which  follow :  The  affl- 
davits of  EHas  R.  Deering,  Elijah  C.  Clark, 
Robert  F.  Baird,  J.  B.  Stewart.  Philip  Rich- 
ardson, and  of  Robert  F.  Baird,  a  copy  of  ibe- 
record  of  Burks  v.  Southard,  and  a  copy  of  the 
opinion  of  the  Supreme  Court  of  the  Unil^ 
Slates  upon  a  new  hearing,  with  the  affldavits 
attached  thereto. 

After  argument,  the  court  gave  leave  to  the 
complainants  to  file  their  bill  of  review ;  where- 
upon the  defendant.  Russell,  movt'd  the  court 
to  strike  from  tbe  bill  all  that  portion  relating 
to  champerty  and  all  that  porlion  relating  to 
the  explanation  of  the  evidence  of  J.  C.  John- 
ston, by  the  introduction  of  bis  affidavits,  and 
all  other  paris  of  said  bill  which  is  designed  to 
explain  the  evidence  already  in  tbe  original 
record.  The  court  overruled  the  motion,  but 
reserved  all  the  questions  of  the  competency 
and  effect  of  the  matters  the  defendant  moved 
to  have  stricken  from  the  bill,  to  be  decided 
when  tbey  may  be  made  in  the  progress  of  the 
cause,  or  on  the  final  hearing  thereof. 

In  September,  1853,  Russell  Med  bis  answer. 

The  substance  of  the  bill  and  answer  are 
staled  in  the  opinion  of  the  court. 

In  May,  1863,  tbe  Circuit  Court  dismissed 
the  bill  with  costs,  upon  tbe  ground  that  "  there 
is  not  sufficient  cause  for  setting  aside  said  de- 
cree of  the  Supreme  Court  of  the  United  States, 
entered  here,  according  to  the  mandate  of  s^ 
Supreme  Court." 

From  Ibis  decree  the  compl^DaDta  appealed 
to  this  court. 

It  was  submitted  on  a  printed  argument  by 
J/r.NifjholM  for  tbe  appellants.  On  the  part 
of  the  appellees,  it  was  argued,  orally,  by  Mr. 
Johnson,  and  in  print  by  juiwra.  Robertson 
and  Horelwad. 

Mr.  I/iehota$  reviewed  tbe  cue  as  it  stood 
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upon  the  fonner  testimony,  with  a  view  of 
showing  the  value  of  that  now  introduced  for 
the  first  time.  The  onlv  parts  of  the  argument 
which  can  l>e  noticed  in  this  report  are  those 
which  related  to  the  two  subjects  mentioned  in 
the  o^nion  of  the  court,  namely: 

1.  Tbe  new  evidence  of  Mr.  Hancock  relat- 
ing to  the  inadequacy  of  price. 

2.  Tbe  bribery  of  Dr.  Wood,  by  Riusell,  tbe 
original  complainant. 

1.  The  substance  of  Hancock's  testiraonj  is 
given  above  in  the  atUdavit,  which  was  Sled 
for  a  rehearing. 

(Upon  this  point,  Sfr.  Jfieholas'  argument 
■vra&  AS  follows): 

550*]  *Hancock'8  testimony  presents  two 
queHtions;  flrst,  its  materiality;  second,  its  ad- 
missibility as  newly  discovered  proof. 

1.  No  single  fact  could  shed  so  much  clear 
light  on  the  case  as  the  offer  to  sell,  and  the 
anxiety  to  sell  at  $5,000.  It  furnishes  an  un- 
erring key  to  the  interpretation  of  the  cotem- 

rneous  written  proposition  made  by  R.  to 
Thus  interpreted.  It  shows  his  willingn^, 
in  a  manner  neither  to  be  mistaken  or  misrep- 
resented, to  take  about  $6,000;  one  sixth  cash, 
balance  in  produce,  bagging,  &c.,  payable  in 
one  to  Ave  years.  It  shows  conclusively  that 
R.'s  witnesBes  are  mistaken  in  their  estimate  of 
the  then  value,  or  at  least  of  Its  vendible  valae. 
But  whether  so  mistaken  or  not.  it  neutralizes 
the  effect  of  all  such  testimony,  by  showing  the 
price  H  was  willing  to  take,  and  had  for  months 
been  endeavoring  to  obtain.  If  he  were  willing 
and  anxious  to  make  an  unconditional  sale  at 
$5,000,  it  iseas^  to  understand  his  willingness 
to  make  a  conditional  one  at  the  price  paid  by 
S.  Taken  in  ooonectioD  with  the  other  strong 
facts  and  drcnmBtances,  it  overthrows  and  ou^ 
weighs  tbe  testimony  of  Wood  and  Johnston, 
even  if  the  latter  were  unambiguous.  Dr.  John- 
ston is  not  more  intelligent  or  respectable  than 
Hancock.  The  recollections  of  one  respectable 
witness,  and  another,  of  doubtful  character, 
would  never  be  allowed  to  disturb  a  twenty 
years  possession,  and  contradict  a  solemn  writ- 
ten agreement,  corroborated,  as  it  is,  by  so  many 
and  Huch  strong  facts  and  circumstances. 

The  vast  importance  of  this  testimony  affords 
most  satisfactory  reason  for  believing  that  it 
was  wholly  unknown  to  8.  before  the  original 
decree,  even  if  the  accidental  manner  in  which 
it  recently  came  to  his  knowledge,  were  not 
satisfactorily  explained,  as  it  is  by  Hancock. 

8.  Does  this  testimony  alone  afford  suffi- 
cient ground  for  opening  and  setting  aside  the 
decree? 

It  presents  a  new  fact,  not  directly  put  in  is- 
sue or  attempted  to  be  proved,  yet,  if  known, 
might  have  been  proved  under  the  issue.  It  is 
not  mere  cumulauve  proof  upon  a  jpoint  before 
in  contest,  but  a  new  fact,  which,  in  aid  of  tbe 
old  facts,  conclusively  proves  a  sale,  the  main 
matter  in  issue. 

Can  parol  proof  be  used  for  this  purpose? 

In  applying  the  authorities  about  to  be  cited, 
let  it  be  remembered  that  this  parol  proof  is 
offered,  not  to  disturb,  but  to  quiet  long  pos- 
Hession;  not  to  impair,  but  conflrm  a  written 
title;  not  to  oppose  full  satisfaclory  proof,  but 
to  contradict  the  weakest  of  all  proof — parol 
proof  of  confessions,  and  that,  too,  resting  on 
tbe  doubtful  meaning  of  one  witness  ana  the 


doubtful  veracity  of  another,  which  has  been 
allowed  to  rewrite  a  written  contract  and  con- 
tradict a  possession  of  twenty  years.  It  tn  the 
•mere  opposing  of  new  parol  to  the  old  [*5fi  1 
parol  proof.  It  alM>  aids  to  fix  tbe  otherwiw 
doubtful  construction  of  a  muniment  of  title  or 
cotemporancous  written  dncument.  When  ibe 
authorities  are  thus  scanned,  it  will  be  found 
that  we  are  more  than  sustain^,  and  that  our 
right  to  the  review  upon  the  single  testimony  of 
Hancock  alone,  is  clearly  made  out. 

The  recognized  right  to  review  a  decree  upcm 
newly  discovered  testimony,  is  coeval  with  tbe 
court  of  chancery. 

Tbe  ordinance  of  Lord  Bacon,  made  todeflne 
the  right  and  regulate  its  exercise,  says:  '*No 
bill  of  review  shall  be  admitted  on  any  new 
■  proof  which  might  have  been  used,  when  the 
decree  was  made.  Nevertheless,  upon  new 
proof  that  has  come  to  light  after  decree  made, 
which  could  not  possibly  have  been  used  at  the 
time  when  decree  passed,  a  bill  of  review  may 
be  grounded." 

This  ordinance  was  explained  or  construed 
(2  Freem.,  31)  thus:  "When  a  matter  of  fact 
was  particularly  in  issue  before  the  fonner 
hearing,  though  you  have  new  proof  of  that 
matter,  upon  that  you  shall  never  have  a  Mil  of 
review.  But  when;  a  new  fact  is  allied,  that 
was  not  at  tbe  former  hearing,  there  it  may  be 
ground  for  a  bill  of  review." 

The  ordinance,  as  construed  in  2  Freeman. 
wa»  recognized  and  adopted  at  an  early  day  in 
Kentucky.  (Ite»past  v.  MeClanahan,  Hao^., 
346.)  The  adoption  is  accompanied  with  tbe 
following  pertinent  remarks:  "There  is  an  im- 
portant difference  between  discovery  of  a  matter 
of  fact,  which,  though  it  existed  at  former 
hearing,  was  not  then  known  to  the  part^.  or 
which  was  not  alleged  or  put  in  issue  by  either 
party ;  and  the  discovery  of  new  witnesses  or 
proof  of  a  matter  or  fact  which  was  then  known 
or  in  issue.  In  the  former  case,  tbe  party  not 
knowing  the  fact,  and  it  not  being  puticulariy 
In  issue,  there  was  nothing  to  put  hfm  od  the 
search,  either  of  tbe  fact  or  the  evidence  of  tbe 
fact;  and  therefore  the  presumption  is  in  hU 
favor,  that  as  the  matter  made  for  him.  hh 
failure  to  show  tbe  matter  was  not  owing  to  his 
negligence  or  fault." 

The  cases  in  which  this  right  of  review  has 
been  acted  oti  or  recognized  in  England  and 
this  country  are  too  numerous  for  citatioD. 

Judge  Story's  Eq.  Jur.  836,  S37.  thus  gives  the 
rule:  "Tbe  new  matter  must  be  relevant  and 
material,  and  such  as,  if  known,  might  probably 
have  produced  a  different  determination.  Bm 
it  must  be  such  as  tbe  party,  by  the  use  of  reas- 
onable diligence,  could  not  have  known,  for 
laches  or  negligence  destroys  tbe  title  to  relief. " 

In  Daniel^  Ch.,  1784,  the  rule  is  given  thuo: 
"The  matter  must  not  only  be  new, but  materi^ 
and  such  as  would  clearly  'entitle  plaint-[*'K52 
iff  to  a  decree,  or  would  raise  a  question  of  so 
much  nicety  and  difficulty,  as  to  a  fit  aabiect 
of  judgment  in  tbe  cause."  {Ord  v.  Aoaf.  $ 
Madd..  la?;  Blake  v.  FonUr.  2  Mos.,  257.) 

In  Kemudy  v.  BaU,  Little  Sel.  Cas.,  127,  it 
was  held  that  "  When  a  review  is  a&ked  on 
account  of  discovery  of  a  fact  not  put  la  iasne, 
it  should  not  be  granted,  unless  Uiat  fac^  whra 
combined  with  the  other  proof  In  the  cause, 
would  produce  a  change  In  Uie  decree." 
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In  TaJbott  y.  Todd.  5  Daoa,  194.  it  is  held  to 
be  one  of  loe  grounds  for  rewiew,  "where  new 
matter  has  b^n  discovertsd,  though  il  lies  in 
parol,  if  DOt  put  in  issue  or  detmniued  by  the 
court." 

Ko  case  has  been  found  which  says  parol 
proof  is  not  admissible  to  prove  the  new  matter 
allowed  by  the  rule.  The  abseuce  of  auy  such 
expressed  exception  in  the  ordinance  and  its 
commentaries,  demonstrate  that  such  exception 
is  no  part  of  the  rule.  The  cases  and  dicta 
io  Kentucky  and  elsewhere  which  sa^,  that 
when  the  matter  wae  before  particularly  in  issue 
or  contested,  the  new  proof -must  be  of  an  tm- 
erring  character,  as  record  or  writing,  need  not 
be  noticed,  for  thev  have  no  application.  They 
are,  in  truth,  a  relaxation  of  the  first  member 
of  the  rule,  as  given  in  the  ordinance,  and  in  2 
Freeman,  taken  restrictedly,  and  have  no  bear- 
ing on  the  second  or  latter  branch  of  the  rule. 

It,  however,  may  not  be  amiss  to  refer  to 
Wvod  V.  Mann,  2  Hurnn.,  where  Judge 
Story,  after  a  careful  review  of  authorities,  as 
10  the  admissibility  of  cumulative  parol  proof, 
upon  a  matter  before  in  issue,  says:  "Upon  bills 
of  review,  for  newly  discovered  evidence,  parol 
evidence  to  facts  is  not  necessarily  prohibited 
by  any  general  practice  or  rule  of  law."  Again, 
at  p.  SsA,  be  thus  gives  the  result  of  his  ex- 
amination of  the  authorities  and  of  his  own 
consideration  of  the  subject:  "That  there  is  no 
universal  or  absolute  rule  which  prohibits  the 
court  from  allowing  the  introduction  of  newly 
discovered  evidence  of  witnesses  to  facts  in  issue 
in  the  cause,  after  the  hearing.  But  the  allow- 
ance is  not  a  matter  of  right  in  the  party,  but 
of  Bound  discretion  in  the  court,  to  be  exercised 
sparingly  and  cautiously,  and  only  under  cir- 
cumstances which  demonstrate  it  to  be  indis- 
pen>«able  to  the  merits  and  justice  of  the  cause. " 

In  Ocean  Ins.  Co.  v.  helds,  2  Story.  bQ, 
the  same  learned  Judge  decided:  "Although 
a  court  of  equity  will  not  ordinarily  grant  re- 
lief, in  cases  fafter  verdict,  where  mere  cu- 
cumulative  evidence  of  fraud,  or  of  any  other 
fact  is  discovered ;  yet  it  will,  wt^ere  the  defense 
was  imperfectly  made  out,  from  the  want  of 
dislioct  proof,  which  is  afterward  discovered, 
although  there  were  circumstances  of  sus- 
picion," 

o53*]  'Hesays:  "I  do  not  know  that  it  ever 
has  lieen  decidedltliat  when  the  defense  has  been 
imperfectly  made  out  at  the  trial,  from  the 
defuct  of  real  and  substantial  proofs,  although 
there  were  some  drcumstances  of  a  doubtful 
character,  some  presumptions  of  a  loose,  in- 
dednite  tiearing  before  the  Jury,  and  afterward 
newly  discovered  evidence  has  come  out,  full, 
direct  and  positive,  to  the  very  gist  of  the  con- 
troversy, a  court  of  equity  will  not  interfere 
aud  grant  relief  and  sustain  a  bill  to  bring  forth 
and  try  the  force  and  validity  of  the  new  evi- 
dence. The  disposition  of  the  courts  is  not  to 
encourage  new  litigation  in  cases  of  this  sort  ;■ 
but.  at  the  same  time,  not  to  assert  their  own 
incompetency  to  grant  relief,  if  a  very  strong 
caae  can  be  made  a  fortiori;  all  reasoning  upon 
Bucli  a  point  must  be  powerfully  incr^ed  in 
strength,  where  It  is  applied  to  a  case  which  is 
composed  and  concocted  of  the  darkest  ingre> 
clients  of  fraud,  if  not  of  crime." 

As  it  appears  from  these  two  decisions,  that 
there  Is  no  general  rule  to  exlude  mere  cumu- 
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lative  parol  proof  in  all  cases,  there  can  be  no 
doubt  of  its  admissibility  in  a  case  like  this, 
where  it  is  offered  to  establish  a  most  material 
fact,  not  before  contested  or  "specially  in  Ibhuc." 
The  attention  of  the  court  imrticularly 
invited  to  Ocean  ln».  Co.  v.  FieUU.  with 
Another  view.  Should  the  court,  contrary 
to  expectation,  feel  unwilling,  from  any  tech- 
nical reason,  to  set  aside  the  decree  under  the 
charge  of  fraud,  then  that  case  is  full  authority 
for  allowing  Hancock's  testimony,  if  for  no 
other  reason,  because  it  would  then  aSord  the 
only  available  means  of  frustrating  the  iniquity 
perpetrated  through  Wood's  bribed  testimony, 
this  case  being  also  "composed  and  concocted 
of  the  darkest  mgredients  of  fraud  and  crime." 

All  the  authorities  concur,  that  the  rule  for 
granting  a  review  (or  awarding  new  trial  out  of 
chancery)  is  substantially  the  same  as  that  for 
grunting  a  new  trial  at  law,  upon  the  ground 
of  newly  discovered  testimony.  In  Tmbatt  t. 
Todd,  5  Dana,  196,  it  was  held, "  that  the  pow- 
ers which  a  court  of  common  law  may  exercise 
during  the  term  in  granting  a  new  trial  upon 
the  discovery  of  new  matter,  may  be  exercised 
by  a  court  of  chancery  after  the  term." 

In  Langford'sAdm.  v.  GoUier,  1  A.  K.  Marsh, 
237,  a  bill  for  a  new  trial  at  law  was  susteiued 
upon  discovery,  sinfie  the  term,  of  parol  proof 
or  confessions  by  Collier,  he  having  obtained 
the  verdict  upon  such  proof  of  confessions  by 
Langford.  Held,  opinion  by  Ch.  J.  Boyle, 
that,  "in  general  when  proper  for  courts  of 
law  to  grant  a  new  trial  during  tbe  term,  it  is 
equally  proper  for  chancery  to  grant  new  trial 
on  same  grounds  arising  after  the  term."  ' 

*Tbe  mstinction  made  in  both  courts.  [*554 
is  betw^n  merely  cumulative  evidence  to  a 
point  before  in  contest,  and  proof  of  a  new 
matter  or  fact  not  before  contested,  but  bear- 
ing materially  on  the  original  lisue.  Tbe  dis- 
tinction is  well  expounded  in  WaUerv.  Crave*, 
30  Conn..  805:  "  If  new  evidence  is  merely  cu- 
mulative, no  new  trial,  unless  effect  be  to  ren- 
der clear  what  was  equivocal  or  im<«rtain.  By 
cumulative  evidence  is  meant  additional  evi- 
dence of  same  general  character,  to  some  fact 
or  point,  which  was  subject  of  proof  before. 
£vidence  of  distinct  and  independent  facts  of 
different  character,  though  it  may  tend  to  es- 
tablish some  ground  of  defense  or  relate  to 
some  issue,  is  not  cumulative  within  the  rule." 

So,  also,  in  Chatf^  v.  Zathrop,  6  Pick., 
417,  "Cumulative  evidence  Is  such  as  tends  to 
support  the  same  fact,  which  was  before  at- 
tempted to  be  proved."  Batker  v.  French,  18 
Vt.,  460,  new  trial  granted  for  newly  discov- 
ered cumulative  evidence,  because  it  made  a 
doubtful  case  clear. 

Gardner  v.  MiteheU,  6  Pick.,  114.  Action 
for  breach  of  warranty  in  the  sale  of  oil,  testi- 
mony by  both  parties,  as  to  quality.  Motion 
for  new  trial,  on  ground  of  evidence  newly  dis- 
covered, of  admission  by  plaintiff,  that  oil  was 
of  proper  quality.  This,  held  to  be  a  new  fact, 
not  cumulative,  and  the  evidence  being  nearly 
balanced,  a  new  trial  was  granted. 

If  DarM  v.  Damd,  3  Liu.,  SS,  be  cited  ou 
tbe  other  side,  it  will  be  found,  on  examination, 
to  be  either  AfeUhde  ae,  or  inaccurate  in  the  state- 
ment  of  the  turning  point,  or  erroneous  for  not 
attending  to  the  tustiuction  as  to  wliat  is  and 
what  is  not  cumulative  proof,  so  accurately  de- 
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fined  in  WalUr  v.  Oraoet.  20  Coon. ,  and  bo  dis- 
tinctly recognized  by  Be»jxm  v.  McGlanahan, 
Hard.,  and  numerous  other  cases.  Daniel  v. 
Daniel,  itself  distinctly  recognizes,  asone  of  (he 
grouods  for  awarding  new  trial  at  law  out  of 
chancery,  "  the  discovery  of  oew  evidence,  rel- 
eraot  to  a  point  QOtput  in  issue,  for  want  of 
proof  to  sustain  it."  The  inie  meaning  of  "  put- 
tingln  issue,"  was  either  mistaken  by  the  court, 
or  the  true  ground  of  decision  is  misstated. 

In  TalboU  v.  Todd,  8  Dana,  197.  it  was  de- 
cided that  a  party  who  seeks  to  open  a  decree 
upon  discovery  of  new  matter,  is  not  held  to 
very  strict  proof,  either  as  to  bis  former  icno- 
ranee  or  as  to  his  industry  in  making  inquiries 
whldi  migbc  have  led  to  the  discovery.  In 
Young  v.  Kaghly,  16  Ves.,  850,  it  was  said  by 
Lord  Eldon,  that  though  the  fact  were  known 
before  decree,  yet  if  the  evidence  to  prove  it 
were  only  discovered  afterward,  "  though  some 
contradiction  appears  in  tite  casM,  there  is  no  au- 
thority that  the  new  evidence  would  not  be  suf- 
ficient ground  for  review." 
555*]  "We  baveno  need  for  eitfaerof  these 
cases.  They  are  merely  cited  to  prevent  any 
possible  doubt  on  that  score.  The  vast  Impor- 
tance of  Hancock's  testimony  is  the  most  satis- 
factory evidence  that  Southard  could  not  have 
been  appri$ed  of  it,  or  it  would  most  certainly 
have  U-en  used  by  bim.  Even  if  he  had  sus- 
pected the  fact,  he  could  not  have  found  the 
proof  but  by  interrogating  evety  man  who  he 
supposed  had  been  in  Louisville  and  its  vicini- 
ty at  Ibe  time  of  the  sale.  Indeed,  when  the 
suit  was  brought.  If  not  during  its  whole  pen- 
dency, Hancock  resided  in  another  county. 

We  have  thus,  by  what  is  supposed  to  be  an 
overabundant  airav  of  authority,  established 
the  right  to  use  Hancock's  testimony  in  any 
aspect  of  the  case  that  can  possibly  be  taken. 
'We  cannot  doubt  the  disposiiion  of  the  court 
to  go  as  far  that  way  as  legal  authority  will  al- 
low, for  the  attainment  of  justice  in  a'case  like 
this.  We  have  already  proved  the  effect  of  bis 
testimony  is  to  clearly  show  Southard's  right 
to  a  decree. 

8.  The  second  point  of  Mr.  Nieholat'  argu- 
ment was  to  show  that  the  former  decree  would 
not  have  been  rendered  unless  the  court  bad 
ftdtb  in  Wood's  testimony :  and  that  as  Wood 
was  now  shown,  by  new  evidence,  tohavcbeen 
bribed,  bis  testimony  was  destroyed,  and  con- 
sequently the  foundation  of  the  decree  was 
swept  away. 

Hr.  Nicholas  Inferred  the  bribery  of  Dr. 
Wood  for  the  following  reasons,  which  must 
he  merely  stated,  without  the  deductions  from 
them: 

1.  That  Stewart's  note  to  Wood  bore  date 
on  the  very  day  when  the  deposition  was 
taken. 

3.  That  no  proof  whatever  was  brought  of 
the  alleged  consideration  of  the  note,  namely: 
Wood's  former  medical  services  to  Russelrs 
slaves,  and  money  loaned  to  Wing.  On  the 
contrary,  that  the  allegation  was  disproved  by 
the  non-production  of  Ibe  account  which  was 
said  to  be  certified  by  Wing;  by  Wood's  never 
having  sued  on  the  demand,  or  made  a  claim 
when  he  knew  of  the  sale  of  the  farm  and  re- 
moval of  the  stock  and  negroes:  by  the  extra- 
ordinary conduct  of  Russell  In  thus  promply 
assuming  a  debt  which  was  barrel  by  the  Stat- 
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uteof  Limitations;  by  Wood's  former  evidence 
when  he  said  that  lie  knew  from  Russell  him- 
self that  Wing  was  his  agent,  and  had  con- 
tracted debts  for  bim,  whereas  if  this  debt  had 
existed  he  would  have  mid  so. 

(Mr.  NiehoUu  then  proceeded  in  this  bcamdi 
of  bis  argument,  as  follows): 

But  it  Iscontended,  that  the  decree  ought  not 
to  be  set  aside  fortbis  fraud,  because  theonly  ef- 
fect of  establisliing  the  fraud  is  to  impeach  (he 
bribed  witness,  and  (bat  (he  rule  is,  you  can 
'never  open  a  decree  to  impeach  a  wi^  r*550 
dess.  For  this  they  rely  on  Bupam  v.  jKCfano- 
han,  Hardin.  846. 

It  Is  sufficient  answer  to  this  objection,  that 
it  [&  not  the  witness  alone,  or  prindpally.  whom 
we  impeach,  but  Russell  and  Stewart,  whom 
we  impeach  for  fraud  in  obtaining  the  decree, 
by  means  of  (be  bribed  witness.  No  rule  of 
law  or  policy  is  violated  in  permitting  ua  to  do 
(bis,  merely  because  the  witness  aJw  is  In- 
cidentally but  neceswrily  assailed.  If  audi 
were  the  rule,  this  case  is  all  sufficient  to  prove 
that  the  rule,  ts  based  neither  on  justice  nor 
policy,  and  ought  therefore  to  be  wbolly  diii- 
r^ided,  or  so  restricted  as  not  to  apply  to  a 
case  like  this.  But  such  is  not  the  rule.  Ndther 
is  this  case  of  JUapatB  v.  MeClanahan  an  aa- 
thority  to  prove  it.  or  if  it  be.  then  the  case  can- 
not be  relied  on,  because  it  is  sustained  by  do 
authority.  The  case  contains  roerdy  a  dieium 
that  (he  conviction  of  perjury  of  the  wItaieM, 
on  whose  testimony  the  verdict  was  rendered, 
is  one  of  the  exceptions  to  the  general  rule,  that 
the  Chancellor  will  not  award  a  new  trial  to  lei 
in  new  witnesses  to  a  contested  point.  The 
case  does  not  say,  nor  has  any  authority  ever 
said,  that  the  testimony  of  a  w'ftneaa  can  in  do 
way  besoasstdled,  unless  you  first  convict  him 
of  perjury;  for  instance,  where  the  perjary  wu 
made  with  the  knowledge  or  at  the  soncitetloD 
of  the  plaintiff,  much  less  where  it  was  pro- 
cured by  him  through  bribery.  S(ill  ten  does 
Re»paM  V.  MeClanahan  or  any  oAier  authority 
say,  that  either  at  law  or  by  bill  of  review  yoa 
cannot  have  a  new  trial  or  a  decree  opened,  by 
showing  with  newly  discovered  tettiiiiony. 
either  the  Incompetency  of  the  witness,  or  Iv 
new  matter  so  contradicting  bim  as  to  prove  h» 
perjurr.  Bribery  goes  to  his  competency  aa  well 
as  credibility.  It  may  not  be  one  of  the  eMab- 
lishetl  exceptions  which,  like  interest,  will  ex- 
clude the  witness  altogether  from  the  jury,  be- 
cause the  jury  is  the  more  appropriate  tribunal 
for  determinUig  the  question  of  bribery,  and  is 
in  no  danger  of  improper  influence  from  the 
testimony  of  a  bribed  witness.  But  what  jadge 
would  hesitate  in  instructing  the  jury,  that  if 
they  believed  the  bribery  they  ought  to  disre- 
gard bis  testimony?  Neither  would  a  chancellor 
hesitate,  if  it  were  necessary  to  justice  so  to  act 
in  sustaining  an  exception  to  the  deposition  of 
a  bribed  witness,  and  rullngitoutoi  theiwuse. 
It  would  be  singular,  indeed,  if  interest  to  the 
amount  of  a  dollar  should  render  a  witness  in- 
competent, while  a  bribe  to  the  amount  of 
hundreds  would  have  no  such  effect.  Many 
witnesses,  if  they  could  be  heard,  would  be  be- 
lieved by  court  and  Jury,  though  interested  to 
the  amount  of  tbouaanoB;  but mlther  would  rs- 
gard  the  testimony  of  a  witness  who  had  re- 
ceived a  bribe  to  the  amount  of  only  $SlOOi.  H 
therefore,  there  be  any  technical  rule  which 
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fi57*J  limits  IncotnpeteQcy  to  *the  Interested, 
and  will  not  Include  the  bribed  witness,  yet 
every  principle  of  justice  and  sound  policy  re- 
quires that  they  should  be  considered  as,  at 
least,  on  the  same  fooUoe,  in  fixing  the  rule  as 
to  what  should  be  considered  ground  tar  a  new 
trial,  or  in  setting  aside  a  decree  for  fraud.  The 
law  goes  upon  the  broad  general  principle,  that 
litisaiitb  must  sustain  their  cases  by  disinterested 
testimony,  and  if  an  interested  witness  is 
palmed  upon  the  court,  is  treated  as  a  fraud, 
for  which  the  verdict  will  be  set  aside.  A. 
bribed  witness  Is  an  interested  witness;  his  own 
self-interest  is  used,  not  only  to  give  him  direct- 
ly an  undue  bias,  but  he  infamously  sells  a 
ralsehood  and  commits  willful  perjury  for  a 
reward.  ,Tbe  true  character  of  witnesses  quoad 
Ibis  subject,  must  therefore  stand  on  the  same 
footing;  or  rather,  that  is  the  most  favorable 
view  that  can  be  taken  for  Russell. 

In  Ta&ott  V.  Ihdd,  5  Dana,  196,  the  court 
properlysays:  "Thesame  power  which  a  court 
of  law  may  exercise  during  the  term  in  grant- 
ing a  new  trial  for  the  discovery  of  new  matter 
may  be  exercised  by  the  Chancellor  after  the 
term."  All  the  authorities  concur,  that  the 
powers  of  the  Chancellor  to  award  a  new  trial 
and  sustain  a  bill  of  review  are  identical. 

In  McFariand  v.  Clark,  9  Dana,  186,  where 
a  witness  denied  a  receipt  given  by  her,  the 
court  ordered  a  new  trial  on  Uie  ground  at  sur- 
prise, though  the  effect  of  the  new  teetlmony 
was  to  Impeach  the  witness.  This,  too,  though, 
as  Oh.  J.  Robertson  says,  in  delivering  the  opin- 
ion of  the  court:  "  It  has  often  been  decided, 
that  a  new  trial  should  not  be  awarded  merely 
on  the  ground  of  discovery  of  testimony  to  Im- 
peach a  witness.  But  surprise  la  ahogether  a 
different  ground  for  a  new  trial.  It  does  not, 
like  discovery,  imply  nt^ligence.  That  the  new 
testimony  may  impeach  a  witness,  is  not  ma- 
terial." Cannot  we  bore  equally  rely  upon  this 
ground  of  surprise?  The  brioery  was  a  fact 
locked  up  in  the  knowledge  of  Stewart  and  the 
witness.  No  amount  of  vigilance  or  diligence 
would  have  enabled  Southam  to  prove  the  fact, 
until  it  accidentally  leaked  out,  in  consequence 
of  Wood's  neoenines  having  driven  him  to  trr 
to  sell  tiie  note.  Or  can  we  not  with  much 
better  reason  contend  that  bribery  is  "altog^her 
a  different  ground,"  and  a  much  more  satis- 
factory one  for  a  new  hearing;  and  therefore, 
the  fact  that  the  witness  is  also  impeached,  "  is 
not  material."  For  no  degree  of  negligence 
whatever  can  be  imputed  to  Southard,  whereas 
it  was  incautious  to  trust  the  proving  of  the 
receipt  to  the  witness  of  the  other  party.  (See, 
also,  MOor  V.  Fi^.  8  A.  K.  Marsli.,  109,  a 
strong  case  to  same  effect.) 

Alien  V.  Young.  6  Mon.,  186,  opinion  by  Oh. 
J.  Bibb:  a  new  trial  was  awarded,  because  of 
ff5S*j  the  infamous  character  of  the'witoess, 
as  disclosed  in  bis  own  testlnumy.  Though 
the  court  conceded  t^  to  determine  the  cred- 
iUlity  of  a  witness  was  the  peculiar  province 
of  the  jury,  yet  it  said:  "  It  is  due  to  the  pure 
adminutration  of  justice,  to  example  and  effect 
in  society,  that  a  verdict,  based  exclusively 
upon  the  testimony  of  confession,  sworn  to  by 
an  infamous  witness,  should  not  stand." 

Thurmond  v.  Durham,  S  Yerg.,  106:  new 
trial  will  be  ordered  in  chancery,  where  the 
verdict  was  obtained  tiy  accident,  w  by  the 
^w-AVD  18.  U.  B.  Book  14. 


fraud  or  misconduct  of  the  opposite  party,  with- 
out any  negUgence  in  the  other. 

Petergon  v.  Barry,  4  Binn.,  481:  new  trial 
ordered,  because  of  surprise  in  proof  of  pay- 
ment by  two  witnesses  strongly^  suspected  of 
having  been  tampered  with. 

FbSrOiut  T.  Oodt,  8  Burr..  1771:  new  trial 
ordered,  on  after-discovered  testimony,  to  show 
the  demand  fictitious  and  suported  by  pwjury 
procured  by  subordination. 

iV^t/M  V.  Braekett.  15  Mass.,  878:  new  trial 
ordered,  where  interest  of  witness  was  known 
to  party  prodocing  him,  and  not  to  the  otiter 
party. 

OhatflOd  V.  Lathrop,  6  Pick..  418:  new  trial 
ordered,  where  witness,  on  his  voir  dire,  denied 
interest,  and  it  was  afterwards  discovered  that 
he  had  an  interest.  (See,  also,  Durantv.  AA- 
more,  !i  Richm.,  181,  and  2  Bay,  520.) 

Qeorge  v.  Pierce,  7  Mod.,  81:  new  trial  re- 
fused at  law  on  affidavit  that  material  witness 
had  said  he  had  received  a  guinea  to  stifle  the 
truth,  a«d  per  uniam;  "bis  affidavit  who  got 
the  guinea  would  be  something,  but  his  saying 
so  is  nothing." 

Ocean  2na.  Go.  v.  FiOd,  2  Story,  69:  The 
bill  was  sustained  for  new  trial  upon  the  dis- 
covery .  of  testimony  that  the  vessel  had  been 
fraudulently  sunk,  though  the  effect  of  the 
new  testimony  was  necessarily  to  impeach 
the  witnesses,  who  had  proved  on  the  trial  a 
bona  fide  loss. 

The  case  of  TUly  v.  Wharton,  3  Vem.,  878, 
419,  is  the  only  one  in  which  the  point  was 
ever  directly  made  and  decided,  whetiier  a  Con- 
viction of  perjury  or  foreery  was  necessary, 
before  the  Chancellor  would  award  a  new  trial 
or  set  aside  a  decree  on  the  ground  of  newly 
discovered  tertimon^,  as  to  the  perjury  or 
forgery;  and  there  it  was  ultimately  dedded 
that  sudi  con^ction  was  not  necessary.  That 
case  was  thus:  verdict  and  Judgment  on  bond 
and  bill  to  subject  real  assets.  Defendant  in- 
sisted bond  was  forged,  and  made  strong  proof. 
That,  however,  being  the  point  tried  at  law, 
the  court  would  not  enter  on  the  proof  thereof, 
saying,  if  the  witnesses  had  been  convicted  of 
perjurv,  or  the  party  of  forgery,  that  might 
have  been  a  ground  of  relief  in  equity,  espe- 
cially since  uie  proceeding  by  attaint  had 
^become  in  a  manner  impracticable.  [*659 
But  upon  appeal  to  the  House  of  Lords,  a  new 
trial  was  directed,  and  the  bond  found  to  be 
forged.  Though  the  report  does  not  say  so, 
yet  the  presumption  is,  that  according  to  uni- 
form uuge,  the  decision  of  the  lords  was  given 
upon  the  advice  of  the  tweive  Judges.  The 
case  was  one  of  cumulative  proof,  merely  upon 
the  points  of  perjury  and  forgery,  which  were 
the  very  points  contested  in  the  trial  before  the 
Jury;  yet,  even  in  that  kind  of  case,  the  Chan- 
eeUor  said,  a  conviction  of  penury  or  forgeiy 
would  have  mtitled  the  puty  to  a  new  trial, 
and  it  was  awarded  by  the  loras,  even  witliout 
such  conviction.  But  even  the' CAan««ZIor  gives 
no  intimation  that,  if  the  proof  offered  had  oeen 
new  matter,  and  the  perjury  and  forgery  had 
not  been  contested  before  the  Jury,  that  then  a 
conviction  would  have  been  necessarv  to  let  in 
the  proof.  Hie  more  modem  dedalons  show 
that  he  would  have  been  wrong.  If  he  had  so 
dedded;  similar  proof  has  frequmtiy  been  let 
In,  vithont  uy  previous  conviction.  In  Cod- 
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drington  v.  TFe W. ,  2  Vern , .  240.  a  new  trial  was 
awarded  hj  the  Chanedlor  upon  the  ffrouod  of 
surprise,  and  upon  the  charge  that  the  Dond  was 
forged,  without  any  allegation  of  conviclioc 
for  perjury  or»fopgery.  And  In  AUomey  Gen- 
eral V.  Turner,  Anibl.,  587,  after  there  bad 
been  two  verdtcts  and  a  decree  establishiDg  a 
will,  Lord  Hardwicke  awarded  a  new  trial  on 
the  discovery  of  a  letter  written  by  a  witness 
who  proved  the  will,  to  one  of  the  trustees, 
TcquestlDg  not  to  be  summoned  as  a  witness, 
because  he  knew  the  testtOor  was  insane.  The 
new  trial  resulting  in  a  verdict  in  favor  of  the 
heir  at  law,  the  former  verdict  and  decree  were 
sot  aoide,  and  possession  of  the  estate  ordered 
to  be  delivered  to  the  heir  at  law.  This,  too. 
without  a  suggestion  even  as  to  the  necessity 
of  a  conviction  of  perjury  against  the  witness. 

In  this  case,  though  the  general  character  of 
Peter  Wood  for  veracity  was  in  contest  in  the 
original  suit,  yet  the  tact  of  the  bribery  was  in 
no  way  brought  in  issue.  We  have  therefore  a 
right  to  use  It  as  original  matter  newty  dis- 
covered, to  impeach  bis  testimony  as  greatly 
within  the  principle  decided  in  TtUy  v.  Whar- 
ton.^  Vern.,  or  as  a  substantive  ground  of  fraud 
against  RuBsell  In  obtaining  the  d«»ve. 

(The  remainder  of  Hr.  Nichols'  argument 
on  this  head  is  omitted  for  want  of  room.) 

The  argument  of  the  counsel  for  the  apel- 
lee,  so  far  as  it  related  to  the  points  decided  by 
the  court,  was  as  follows: 

In  arguing  the  case,  we  will  first  briefly  con- ' 
sider  the  law  which  must  govern  the  decision 
of  it.  As  Southard's  Bill  oi  Review  does  not 
question  the  correctness  of  the  opinion  of  this 
court  on  the  original  record,  but  relies  alto- 
560*1  gether  on  an  alleged  discovery  *of  evi- 
dence since  the  date  of  the  first  decree  in  the 
Circuit  Court — an  inquiry  into  the  correct- 
ness of  the  decision  sought  to  be  reviewed 
would  be  superflous  and  impertinent. 

Though  a  decree  may  be  set  aside  for  fraud 
in  obtaining  it,  the  proper  proceeding  in  such 
a  case  is,  not  by  a  but  of  review,  but  by  an  orig- 
inal bill  In  the  nature  of  a  bill  of  review. 

A  bill  of  review  and  a  bill  for  a  new  trial  of 
an  action  depend  on  the  same  principles,  and 
are  govemea  by  analogous  rules  of  prartlce; 
and  neither  of  them,  as  we  insist,  can  be  main- 
tained on  the  extraneous  ground  of  a  discovery 
of  new  testimony,  unless  uie  complaining  patty 
had  been  vigilant  in  the  preparation  of  the  orig- 
inal suit,  and  could  not,  by  proper  diligence, 
have  made  the  discovery  in  time  to  make  it 
available  on  the  trial — nor  unless  the  discovered 
testimony  will  prove  a  fact  which,  had  it  been 
proved  before  or  on  the  hearing  of  the  original 
case,  would  have  produced  an  essentially  oESer- 
ent  judgment  or  decree — nor  unless  tne  new 
evidence  beeitherdocumentaiy,  or  if  oral,  shall 
establish  a  fact  not  before  in  issue  for  want  of 
knowledge  of  the  existence  of  the  fact  or  of  the 
proof  of  it.  This  is  the  long  and  well-settled 
doctrine  In  Kentucky.  (See  Rupaaa,  Ac.,  v. 
McClanahan,  Hard.,  347;  E!eeie«  v.  ShackU- 
ford,  1  Litt.,  86;  Tatt^  v.  Dovsner,  5  lb.,  10; 
Findley  v.  Nancy,  3  Mon..  403;  ^ndrix't 
Ueirtv.  Clay,  2  A.  E.  Marsh..  46S;  .R«pa«s, 
die.,  V.  MeClanahan,  lb.,  879;  Danteiv.  I)an- 
M.  2  J.  J.  Harsh.,  S2;  Hunt  t.  Boyier,  lib.,  4tl7; 
Itrmcrv.  B(Mman,tl lb.^iEwingv.Prie«,lb.. 
522.)  This  doctrine  is  as  raticmal  everywhere  as 


it  is  authoritative  in  Kentucky;  and  we  think 
that  it  is  generally  recognized  and  maintained 
wherever  the  equitable  jurisprudence  of  En- 
gland prevails.  It  is  co-existrat  with  the  wdl- 
nances  of  Ckaiieetlor  Bacon,  of  which  that  <Hie 
applying  to  bills  of  review  on  extraneous  ground 
has  been,  from  the  year  of  its  promulgalkHi. 
interpreted  as  requiring  either  new  matter  not 
before  Hiigated,  or  record  or  written  evidence 
decisive  of  a  fact  involved  in  the  former  issue, 
and  of  the  existence  of  which  memorial  the 
complainicg  party  was,  without  his  own  fault 
or  negligence,  ignorant,  until  it  was  too  late  to 
use  it  to  prevent  the  decree  sought  to  be  rct- 
view^.  (See  Hinde's  Practice,  58;  Oilbert's 
For.  Rom.,  186;  Story's  £q.  PI.  433,  434.  n. 
8;  Taylor  v.  Sharp.  3P.  Wms..  871;  Horris  v. 
U  Neise,  8  Atk..  88.  34  ;  2  Hadd.  Ch.,  537; 
Pairidge  v.  Usbortu.  5  Rues.,  195;  Witer  t. 
Blackly,  2  Johns.  Ch. ,  491 ;  lAvingttOH  v.  Hubbt, 
8  167.) 

DiscoTery  of  additional  witnesses,  or  of  cu- 
mulative or  explanatory  evidence,  "by  the 
swearingof  witnesses,"  has  never  been  adjudged 
a  sufficient  ground  for  a  bill  of  review,  or  for  a 
new  trial  of  an  action.  The  rule  applied  by 
most  of  the  foregoing  aathorities,  and  virtuallv 
recognized  in  all  of  uem,  is  dictated  *by  t*Atf  1 
obvious  considerations  of  policy,  security  sod 
justice.  A  relaxation  of  it  so  as  to  allow  a  new 
trial  or  review,  on  the  alleged  discovery 
j  corroborative  or  explanatory  testimony  by  wit- 
'  nesscs,  would  open  the  door  to  fraud,  suborna- 
tion and  perjury,  and  would  not  only  encour- 
sge  negligence,  but  would  lead  to  vexatious 
uncertainly  and  delay  in  litigation. 

As  to  the  discovery  of  new  "matter,"  or  writ- 
ten evidence,  the  law  is  also  prudently  strin- 
gent in  requiring  that  such  matter  or  evidence 
shall  clearly  make  the  case  conclusive  in  favor 
of  the  party  seeking  to  use  it;  and  moreover, 
that  the  court  sliall  be  well  satisfied  that  the 
noo-dlscoveiy  of  it  opportunely  was  not  the 
result  of  a  neglect  of  proper  inquiry  or  reason- 
able dtlligence.  (Taung  v.  Keighlff,  lA  Vei., 
326  ;  2&  3  Johns.,  mpra;  Findley  v.  Naweg, 
mnra,  and  some  of  the  other  cases  died.) 

Nor  will  a  review  or  a  new  trial  be  granted 
for  the  purpose  of  impeaching  a  witness.  (Air- 
ret  V.  BeUhe,  4  Bibb,  349:  Sunn  v.  J3^C.  S 
Johns.,  255;  Duryeev.  Denuiton.  5  2b..  250; 
SuiiA  V.  Sheldon,  Sayre,  27;  Ford  r.  TSUm,  % 
Salk.,  668;  Turner  v.  Pearte,  I  T.  R,  717; 
White  V.  FtMea,  1  Ves.  &  B..  ISl.) 

We  res^tfuUysubmittfae question,  wbetber 
the  principles  recognized  and  the  rules  estab- 
lished by  the  foregoing  citations,  and  many 
other  concurrent  authorities,  do  not  clearly  and 
conclusively  aiutatn  the  decree  diunusiBff 
Southard's  bill  of  review,  and  which  he  now 
seeks  to  reverse?  We  suggest,  in  Ummm, 
that  the  bill  should  not  be  construed  as  ia- 
tendiug  (0  impeach  the  original  decree  as 
having  been  obtained  by  fraud.  The  only  dis- 
tinct allegation  in  it  on  that  subject  is,  tbai 
Stewart  (one  of  Russell's  attorneys)  fraudu- 
lently bribed  Dr.  Wood  to  give  hia  depositioa. 
There  is  no  allegation  that  Wood'a  teatimony 
was  false,  or  that,  without  his  testimoDy. 
Russell  would  not  have  succeeded  in  this  court. 
Nor  does  the  bill  anywhere  Intimate  whit  por- 
tion of  Wood's  evidence  was  false,  or  in  wbst 
respect.   And.  could  thfi  hiU  be  understood  as 
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sufUcienlly  impeaching  the  decree  for  fraud  in 
obtaioing'it,  aaohginal  bill,  and  not  a  bill  of 
review,  was  the  proper  remedy.  If.  therefore, 
it  be  Southard's  purpose  both  to  impeach  Ibe 
decree  for  fraud,  and  also,  on  the  discovery  of 
Dew  testimony,  to  open  it  for  review,  we  sub 
mlt  the  question  whether  those  incongniotis 
ob^ts  can  be  united  availably  io  a  bill  of 
review. 

But  we  cannot  admit  that  either  the  allega- 
tion of  false  swearing  or  of  the  perjury  of  a 
wilaess  is  ground  for  a  bill  impeacliiog  a 
judgment  or  decree  for  fraud;  nor  have  we 
seen  a  case  in  which  it  was  ever  adjudged  tbat 
tbe  subomaUon  of  false  testimony  by  the  sue 
cessful  party  was  such  fraud  in  the  judgment 
or  decree  as  would  lay  the  foundation  for  an 
original  bill  for  setting  it  anide.  Although  it 
ffOtS*]  might  be  gravely  queslioned  on  'prin- 
ciple,  yet  it  has  b^n  said,  that  while  a  bill  of 
review  or  for  a  new  trial  will  not  be  maintained 
on  an  allegation  that  the  decree  or  judgment 
was  obtMned  by  tbe  false  swearing  of  a  mate- 
rial witness,  yet  a  subsequent  conviction  of  the 
witness  for  the  imputed  perjury  may  be  ground 
for  a  review  or  new  trial.  But  wheoever 
alleged  perjury  is  the  ground  for  relief,  legal 
conviction  and  conclusive  proof  of  it  by  the 
record  ar«,  at  the  same  time,  required  as  indis- 
pensable. And  this  is  dictated  by  tl>e  same 
policy  which  forbids  new  trials  or  reviews  for 
impeaching  witnesses  by  other  witnesses. 
(fte^poM  V.  McClanakan,  and  lirtmer  v.  Bow- 
man, iupra.)  Whilst,  therefore,  we  doubt 
whether,  on  well-established  principle  or  poli- 
cy, even  a  conviction  of  perjnry  is,  per  »e,  suf- 
ficient cause  fora  new  trial  or  review,  we  cannot 
doubt  that  imputed  perjury,  without  c^vic- 
tion,  is  not  sulncient  in  any  caae. 

Simply  obtaining  a  decree  on  a  groundless 
claim  and  on  false  allegations,  and  even  false 
proof,  by  a  party  knowing  that  his  claim  is 
unjust,  and  that  his  allegation  and  proof  are 
untrue,  has  never  been  aiijudged  to  be  a  fraud 
on  the  other  party,  for  which  he  could  be  re- 
lieved from  the  decree  by  a  bill  of  review,  or 
an  original  bill  impeachmg  it  for  fraud.  {BeU, 
T  Baekar,  4  B.  Mon..  wiS;  Brunk  v.  Meant, 
11  lb.,  219.) 

If  procuring  a  decree  by  false  auctions, 
known  by  the  party  making  tliem  to  be  un- 
true, and  also  by  availing  himself  of  false  tes- 
timony, knowing  that  it  was  not  true,  be  not, 
in  judgment  of  law,  such  a  fraud  on  the  other 
party  as  to  subject  the  decree  to  nuIliflcatioD  or 
even  review,  why  should  the  fact  tbat  the  same 
party,  who  knowingly  alleged  the  falsehood, 
induced  the  false  witness  to  prove  it,  make  a 
case  of  remediable  fraud? 

But  if,  in  alt  this,  we  ire  mistaken,  we  in- 
sist, as  already  suggested,  that  there  is,  in  this 
case,  neither  proof  nor  allegation  tbat  Dr. 
Wood's  testimony  was  either  totally  or  parti^- 
ly  false;  although  Southard,  as  proved  \g  the 
depositions  of  Jos.  C.  Baird,  and  of  R.  F. 
Baird.  and  of  E  Clark,  and  of  Oeering,  and 
of  W.  J.  Clark,  made  elaborate  and  sliiister 
efforts  to  seduce  Wood,  and  fraudulently  ex- 
tract from  him  something  Inconsistent  with  the 
truth  of  his  deposition,  his  failure  was  so  sig- 
nal as  to  reflect  corroborative  credit  on  Wootf  s 
testimony.  In  the  original  case.  Southard 
made  a  desperate  effort  to  impeach  Wood's  tes- 
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timony.  In  tbat  be  failed.  This  court,  in  its 
opinion,  said  that  he  should  be  deemed  credi- 
ble, aud  moreover  said  that  his  statements 
were  intrinsically  probable,  and  were  also  cor- 
roborated by  other  facts  in  the  record.  The 
assault  now  made  upon  him,  and  on  the 
attorney  of  Huasell,  ui  but  a  renewed  e£K>rt 
to  impeach  testimony  tbat  was  accredited, 
and  considered  by  this  court  in  its  originai  de> 
cision. 

*Could  this  forlorn  hope  succeed,  [*663 
the  only  effect  of  the  success  would  be  to  de- 
prive Russell  of  Wood's  testimony.  The  set- 
ting a^de  of  the  decree  would  not  follow  as  a 
necessary  or  even  a  probable  consequence.  If 
there  be  enough  still  remuning  to  sustain  tbat 
decree,  it  will  stand.  And  that  there  would  be 
enough,  we  feel  perfectly  satisfied.  The  gross 
ioadequacy  of  consideration — the  defeasance 
and  its  accompanying  circumstances— the 
peculiar  and  extraordinary  means  employed  to 
disguise  the  true  character  of  the  contract — the 
condition  and  objects  of  Russell — the  charac- 
ter, business  and  conduct  of  tbe  Southards — 
tbe  allegations,  evasions,  inconsistencies,  and 
falsehoods  of  the  answer  of  D.  R.  Southard- 
Johnson's  testimOQv,  proving,  as  this  court 
said,  a  mortgage— these  and  other  considera- 
tions, independently  of  Wood's  testimony,  are 
ampl;^  sufflcient  to  sustain  the  former  opinion 
of  this  court,  as  shown  by  tbat  opinion  itself, 
and  by  abundant  citations  of  recognized  prin- 
ciples and  adjudged  cases  in  our  former  brief. 

Then  the  allegations  as  to  Wood  and  Stew- 
art, had  they  even  been  sutficieotly  explicit  to 
impute  subornation  and  perjury,  and  bad  they 
been  also  proved,  would  not  have  amounted  to 
vitiating  and  available  fraud  in  obtaining  the 
origmal  decree,  wbich  could  not  be  annulled 
or  changed  on  that  ground  by  an  original  bill 
impeacliiog  it  for  fraud.  This  matter  conse- 
quently is,  in  effect,  only  an  impeachment  of 
tiie  credibility  of  a  witness;  and  which,  had  it 
been  posible,  would  have  been  ostensibly 
effected  by  the  swearing,  and  perhaps  perjury, 
of  other  witnesses,  and  by  corruption  and  foul 
combination.  But,  though  means  extraordi- 
nary and  discreditable  have  been  employed  to 
destroy  Wood's  credibijity,  the  only  circum- 
stance  which  could,  in  any  degree,  tend  to 
throw  the  slightest  shade  on  the  truth  of  bis 
testimony  is  the  fact  that  about  the  time  he 
gave  his  deposition,  Mr.  Stewart  executed  bis 
note  to  him  for  9880.  Is  it  proved,  or  can 
this  court  judicially  presume  Uiat  the  consid- 
eration was  corrupt?  Or  can  the  court  pre- 
sume that  Wood  was  bribed  by  tbat  note  to 
fabricate  false  testimony?  Would  not  this  be 
not  only  uncharitable,  but  unreasonable  and 
unjust,  m  the  absence  even  of  any  explanatory 
circumstance?  But  Russell,  in  answering  the 
chwge  of  bribery,  peremptorily  denies  its  truth, 
and  amnns  that  bis  manager  (Winn)  had 
amoiig  other  UabiUUes  incurred  by  him  in 
managing  the  farm,  presented  him  with  an  ac- 
count due  Dr.  Wood  for  medical  services,  and 
also  for  a  small  gum  loaned  to  him  by  Wood; 
that,  never  having  been  able  to  pay  that  debt, 
be  directed  btewart  to  adjust  it  by  note  before 
he  shouJa  require  Wood  to  testify  to  the  facts 
which  he  had  learned  that  he  could  prove  by 
him;  a""  also  to  adjust  a  demand  which  Dr. 
Smith  he'd  against  lum  for  a  larger  amount; 

1089 

Digitized  by  VjOOQlC 


SUPRBMS  CJOUBT  OP  THK  UmTBD  STATES, 


180 


564*]  *and  that  Stewart  accordlnglr  exe- 
cuted the  note  for  $280  to  Wood,  but  did  not 
settle  Smith's  debt,  because  that  was  ia  litiga- 
tion. Now,  Southard  having  made  Rusself  a 
witness,  and  Uiere  being  no  inconsistencj  or  im- 
probaUlity  in  his  respoDse,  it  should  not  be 
gratuitously  assumed  to  be  false.  It  is  more- 
over not  only  uncontradicted,  but  intrinsically 

f)robable.  The  medical  account  for  $[36.  wilh 
egal  iDterest  for  about  twenty -one  years, 
would,  together  with  les$  than  $10  loaned, 
amount,  at  the  date  of  tlie  note,  tc  $280.  Dr. 
Smith  proves  that  Stewart  did  speak  to  faim 
about  settling  his  debt.  This  U  corroborative 
of  the  answer.  And  though  Smith  did  not 
know  that  Wood  had  rendered  professional 
services  to  Russell's  numerous  slaves  while 
under  Winn's  charge,  he  himself  having  been 
generally  their  regular  physician,  yet  it  is 
quite  probable,  nevertheless,  that  he  did,  as 
Winn  informed  Kussell,  and  as  the  latter 
seems  to  have  believed  and  acknowledged. 
But,  aa  before  suggested,  if  Kussell  owed 
Wood  nothing,  Stewart's  note  to  him,  even  if 
given  to  induce  him  to  testify,  would  not  prove 
that  he  testified  falsely  or  in  what  respect.  It 
has  been  not  very  unusual,  aa  in  the  Qardirt^ 
case,  to  pay  witnesses  a  bonus  for  subjecting 
themselves  to  the  inconvenience  and  responsr 
bilitj  of  proving  the  truth.  In  its  worst 
aspect,  the  utmost  effect  of  this  matter  would 
be  to  impair  Wood's  credibility,  which  cannot 
be  done  by  a  bill  of  review. 

Our  view  of  this  matter,  therefore,  is:  1. 
That  an  original  bill  could  not  set  aside  the  de- 
cree for  the  alleged  subornation  of  a  witness. 
3.  That  the  same  cause  would  beinsuCBcient  to 
muntain  a  bill  of  review,  unless  the  witness  had 
been  convicted  of  perjury,  and  that  it  may  be 
doubted  whether  even  conviction  would  make 
a  sufficient  cause.  That  the  bill  in  this  case 
does  not  allege  that  Dr.  Wood's  testimony  was 
false,  Dor  intimate  in  what  respect;  and  that, 
therefore,  on  thispoint  it  is  radically  defective 
and  wholly  insufficient.  4  That  there  is  no 
proof  thatnis  testimony  was  untrue  in  any  par- 
ticular, but  that,  on  the  contrary,  its  perfect 
purity  and  truth.  In  every  essential  matter,  are 
strongly  fortified  by  the  constancy  and  emphasis 
with  which,  drunk  or  sober,  in  defiance  of  cor- 
rupt combinations  and  strong  temptations  to 
seduce  him  into  renunciation  of  some  portion  of 
it,  or  into  some  purchased  or  inadvertent  decla- 
ration or  admission  inconsistent  wilh  it,  he  has 
adhered  to  and  reiterated  the  truth  of  it  at  all 
times  and  under  all  circumstances.  5.  That, 
without  Wood's  testimony,  the  decree  was 
proper,  and  would  have  wen  just  what  it  is. 
6.  That  the  object  of  the  bill  of  review  is  to  im- 
peach Wood's  credibility,  which  cannot  now  be 
allowed,  and  if  allowable,  has  been  entirely 
frustrated,  and  would  be  unavailing  to  South- 
ard bad  he  succeeded  in  his  purpose. 
665*]  *"  The  credit  of  witnesses  is  not  to 
be  impeached  after  hearing  and  decree.  Such 
applications  for  an  examination  to  the  credit  of 
a  witness  are  always  regarded  with  great  jeal- 
ousy, and  they  are  to  made  before  the  hear- 
ing. ( White  V.  Fu$»di,  1  V.  &  B..  161.)  "  There 
would  lie  no  end  of  suits  If  the  indulgence 
asked  for  in  this  case  were  permitted."  {IMing- 
utoH  V.  Bubbt.  a  Johns.  Ch.,  136.) 
The  alleged  discovery  of  Hancock's  lestl- 
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mony,  and  of  Oldham's  as  to  Talbot's  Alabama 
property,  and  of  a  mistake,  either  by  thiacoort 
or  by  the  witness  himself,  as  to  Dr.  JiAosm's 
testimony,  are  all  plainly  insufflcient,  Them 
three  distinct  auctions  are  all  In  the  nme 
category.  Each  anke  depends  on  the  question 
whether  a  discovery,  after  decree,  of  new  wit- 
nesses concerning  a  matter  previously  litigated 
and  adjudged  between  the  same  parties,  is  good 
ground  for  a  bill  of  review;  for  what  was  the 
value  of  the  land  conveyed  by  Russell  to  South- 
ard, and  whether  this  conveyance  was  a  condi- 
tiond  sale  or  mortgage,  were  the  prindp^ 
questions  involved  in  the  original  suit,  and  the 
testimony  of  Hancock  and  Oulham  applies  only 
to  the  first,  and  that  of  Johnson  is  merely  ex- 
planatory of  his  former  deposition  as  to  the  last 
of  these  litigated  matters.  The  foregoing  ci- 
tations conclusively  show  that  no  mat  cumu- 
lative  evidence  by  witnesses  is  sufficient 
for  upholding  a  bill  of  review.  "No  wit- 
nesses which  were  or  might  have  been  examined 
to  anything  in  Issue  in  the  original  cause,  shall 
be  examined  to  any  matter  on  tiie  bill  of  review, 
unless  it  be  to  some  matter  happening  subse- 
quent, which  was  not  before  in  issue,  or  upoc 
matter  of  record  or  writing,  not  known  before. 
Where  matter  of  fact  was  particularly  in  issue 
before  the  former  hearing,  though  you  may 
have  new  proof  of  that  matter,  upon  that  you 
shall  never  have  a  bill  of  review."  (Uinoe's 
Prac.,  60:  3  Freem.,  SI;  1  Harr.  Cb..  141.) 
"This  court,  after  the  most  careful  research, 
cannot  find  one  case  reported  in  which  a  bill  of 
review  has  been  alloweo  on  the  discove^  of  new 
witnesses  to  prove  a  fact  which  had  before  been 
in  issue;  although  there  are  many  where  Mils 
of  review  have  been  sust^ned  on  ihediacovety 
of  records  and  other  writings  relating  to  the 
title  which  was  generally  put  in  issue.  T^ 
distinction  is  very  material.  Written  evidence 
connot  be  easily  corrupted ;  and  if  it  had  been 
discovered  before  the  former  hearing,  the  pre- 
sumption is  strong  that  it  would  have  been  pro- 
duced to  prevent  further  litigation  and  expenae. 
New  witnesses,  it  is  granted,  may  also  be  dis- 
covered without  subornation,  but  Ihey  may 
easily  be  procured  by  it,  and  the  danger  of  ad- 
mittmg  them  renders  it  highly  impoHuc"  "  If. 
then,  whenever  a  new  witness  or  witnesses  can, 
honestly  or  by  subornation,  be  found  wboee 
testimony  may  probably  change  a  decree  in 
chancery  or  *an  award,  a  bill  of  review  [*SOO 
is  received,  when  will  there  be  an  endof  litiga- 
tion? And  particularly,  will  It  not  raider  our 
contests  for  land  almost  literally  endlessT  What 
stability  or  certainty  can  there  be  in  the  tenure 
of  property  ?  The  dangers  and  mischief  to  aoct- 
ety  are  too  great  to  be  endured."  (Aeipoa  v. 
MeCianahanAo.,  Hardin,  «upn».)  "The rule  i« 
well  settled,  that  to  sustain  a  bUt  for  a  rerietr 
or  new  trial  at  law,  the  evidence.  If  it  applies  to 
points  formerly  in  issue,  must  be  of  wax^  a 
permanent  nature  and  unerring  character  aa  to 
preponderate  greatly  or  have  a  dedelve  influ- 
ence upon  the  evidence  which  is  to  be  otbt- 
tumedbyit-"  {FiruUeyv.  Ndiiey.aupra.)  "The 
nature  of  newly  discovered  evidence  most  be 
different  from  that  of  the  mere  accumulation  of 
witneesea  to  a  litigated  fact."  (LMngt^  r. 
HvibB,  supra.)  Such  is  the  familiar  doctrine  to 
be  found  la  the  books  tpanin,  and  witbont 
authoritative  deviation  or  questimi  riacse  ths 
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days  of  Chanedlor  Bacon.  It  concludes  the 
case  as  to  the  discoTeries  we  are  now  consider- 
ing. Besides  they,  when  scrutinized,  amount 
to  nothing  wUch.  If  admitted,  could  affect  the 
decree. 

Haacodt'a  meovny  is  Indistinct  and  uncertain 
— see  bis  affidavit  and  his  two  depodtlons — all 
vague  and  materially  varying  as  to  facts  and 
dates.  Moreover,  he  was  not  in  Kentucky  be- 
tween the  1st  of  July,  1827,  and  the  date  of  the 
conveyance  from  Russell  to  Southard.  The 
same  depositions  prove  that  Russell  was  not  in 
Kentucky  during  that  year,  until  after  the  8th 
of  July.  Consequently,  if  Ruasell  made  an 
offer  to  sell  to  Hancock,  it  was  since,  and  proba- 
bly more  than  a  year  since  he  conveyed  to 
Southard;  and  therefore,  if  he  ever  proposed 
such  sale  it  was  of  the  equity  of  redemption, 
wliich  was  in  fact  worth  more  than  $5,000. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

Thb  is  an  appe^  from  a  decree  of  the  Circuit 
Conrt  of  the  United  States  for  the  District  of 
Kentucky. 

The  present  defendant,  Ruasell,  filed  a  bill  in 
the  court  below  in  1847,  against  the  present 
complainant.  Southard,  and  othen,  for  the  pur- 
pose of  liaving  the  deed  of  a  large  and  valu- 
able farm  or  plantation,  and  a  defeasance  on  re- 
funding the  purchase  money  executed  at  the 
same  time,  declaim  to  be  a  mortgage;  and  that 
the  complainant  be  permitted  to  redeem  on  such 
terms  and  conditions  as  the  court  might  direct. 
The  cause  went  to  a  hearing  on  the  pleadings 
and  proofs,  aodadecree  was  entered  May  Term, 
1840,  dismisdng  the  bill.  .Whereupon  the  com- 
plainant appealed  to  this  court,  and  after  argu- 
ment, the  decree  of  the  court  below  was  raversed, 
the  court  holding  the  deed  and  defeasance  to  be 
0O7*^  a  mortgage;  and  that  *the complainant 
had  a  right  to  redeem,  remanding  the  cause  to 
the  court  below,  with  directions  to  enter  a  de- 
cree for  the  comptainant,  and  for  further  pro- 
ceedings in  conformity  to  the  opinion  of  the 
court.  The  c^  and  opinion  of  this  court  will 
be  found  in  12  How.,  1S9. 

The  main  question  litigated  in  the  cause, 
both  in  the  court  below  and  in  this,  was  whether 
or  not  the  transaction,  the  decree  and  defeas- 
ance, was  a  conditional  sale  to  become  absolute 
on  the  failure  to  refund  the  purchase  money 
within  the  time,  or  a  security  for  the  loan  of 
money.  The  case  was  severely  contested  in  the 
court  below,  some  seventy  witnesses  having 
been  examined,  as  appears  from  the  original 
record;  and  was  very  fully  argued  by  counsel 
and  considered  by  this  court,  as  may  be  seen  by 
a  reference  to  the  report  of  the  case. 

On  the  coming  down  of  the  mandate  from 
this  court  to  the  court  below,  and  the  entry  of 
a  decree  in  conformity  thereto,  the  defendants 
filed  a  bill  of  review,  which  having  been  enter- 
tained by  the  coun,  the  cause  went  to  a  hear- 
ing on  tbe  pleadings  and  proofs ;  and  after  argu- 
ment the  court  di»nissea  the  bill.  The  case  is 
now  before  us  on  an  appeal  from  that  decree. 
Between  forty  and  fifty  witnesses  have  been  ex- 
amined upon  the  issues  in  this  bill  of  review; 
but  we  do  not  deem  it  material  to  go  into  the 
evidence,  except  as  it  respects  one  or  two  par- 
ticulars, which  are  mainly  relied  on  as  ground 
for  interfering  with  the  fwiner  decree.  The 
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learned  counsel  for  the  appellant,  in  a  very  able 
argument  laid  before  us,  frankly  and  properly 
admits,  that  so  far  as  it  regards  the  newly  dis- 
covered evidence  produced,  the  case  *  rests 
mainly  upon  the  alleged  bribery  of  one  of  the 
malenal  witnesses  for  the  complainant  in  the 
original  suit,  Dr.  Wood;  and  upon  the  evidence 
of  Hancock,  who  had  not  before  been  a  witness. 
It  is  claimed  that  this  evidence  isof  such  a  nat- 
ure and  character,  when  taken  in  connection 
with  the  original  case,  as  to  be  controlling  and 
decisive  of  the  original  suit  in  favor  of  the  de- 
fendants; and  that  it  is  competent  and  admissi- 
ble as  newly  discovered  facts  bearing  upon  the 
main  issue  in  that  case,  within  the  established 
doctrine  concerning  proceedings  in  bilk  of  re- 
view. 

It  is  important,  therefore,  to  ascertain  with 
some  ezactnees  the  character  and  effect  of  this 
evidence  when  taken  alone ;  and  also,  when 
viewed  In  connection  with  the  evidence  in  the 
former  case. 

The  bill  of  review  cbai^ies,  u[>on  information 
and  belief,  that  Stewart  (who  was  one  of  the 
solicitors  for  the  complainant  in  the  original 
bill)  obtained  by  means  of  bribery  the  testimony 
of  Dr.  Wood,  a  material  witness  in  the  cause, 
and  upon  the  faith  of  whoee  evidence  this  court 
was  induced  to  render  its  decision  *on  [*568 
the  appeal;  that  sud  Stewart  gave  to  the  wit- 
ness his  note  for  the  sum  of  $380;  and  ttut 
this  fact  first  came  to  the  knowledge  of  the 
complfunants  since  the  decree. 

The  answer  sets  forth,  that  Ibis  note  was 
given  by  Stewart  under  the  -following  cir- 
cumstances: the  defendant,  on  his  return 
to  the  Slate  of  Keotuckjr,  in  the  fall  of 
18S?,  ascertained  that  his  overseer,  Winn, 
who  was  fab  agent  in  charge  of  the  farm 
or  plantation  in  question,  had  peatly  involved 
him  in  debt,  and  among  the  list  of  credi- 
itors  furnished  by  said  overseer  were  Doctors 
Smith  and  Wood.  That  afterwards,  when  he 
brought  his  suit  for  the  redemption  of  the  mort- 
gage, he  left  with  the  said  Stewart  a  list  of  the 
names  by  whom  he  believed  he  couid  prove  the 
facts  necessary  to  sustain  his  bill :  and  among 
others  were  the  names  of  Doctors  Wood  and 
Smith.  That  he  was  subsequently  informed 
bv  Stewart  that  each  of  these  two  witnesses 
claimed  a  debt  ag^nst  him;  and  that  Wood 
had  exhibited  an  account  certified  by  said  Wiob. 
bis  overseer,  for  medical  services  and  borrowed 
money;  and  knowing  that  any  account  ugned 
by  Wmn  was  correct,  the  defendant  authorized 
hia  solicitor  to  execute  a  note  for  the  same  as 
his  agent:  and  to  do  the  same  thing  in  respect 
to  Dr.  Smith,  after  ascertaining  what  was  really 
and  truly  due  to  him. 

That  he  was  afterwards  informed  by  said 
Stewart,  he  had  executed  a  note  to  Doctor 
Wood  to  the  amount  of  $380,  which  included 
his  account,  tovether  with  the  Interesi.  That 
said  Stewart  auo  informed  him  he  would  have 
given  a  rfmilar  obligation  to  Doctor  Smith,  but 
on  reference  to  a  record  of  a  suit  of  said  Smith 
against  the  defendant  in  Louisville  Chancery 
Court,  it  appeared  doubtful  if  any  further  sum 
was  due  to  him.  Thus  the  facts  stand  upon 
thepleadlngs. 

liie  pro«i  in  the  case,  as  far  as  they  go, 
sustain  the  answer.  They  consist  altogether  of 
admissions  drawn         Wood  by  persona  In 
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the  service  of  Southard,  the  complaiaant,  em- 
ployed with  the  express  view  of  extortiog  them 
by  the  temptation  of  reward,  and  by  the  useof 
the  most  unscrupulous  and  unjustifiable  means. 
A  deliberate  and  corrupt  conspiracy  was 
formed,  at  the  instance  of  Southard,  for  the 
purpos*  of  obtaining  from  Wood  an  admission 
that  this  note  was  given  as  an  inducement  to  a 
consideration  for  his  testimony  in  the  original 
suit;  but  in  the  several  conversations  detailed, 
and  admissions  thus  insidiously  procured, 
WiK>d  persisted  in  the  assertion  that  the  note 
was  given  as  a  consideration  principally  for 
medical  services  rendered  to  the  slaves  of  Rus- 
set! on  tlie  plantation  in  question.  If  any 
doubt  could  exist  as  to  the  truth  of  the  circum- 
stances under  which  this  note  was  given,  asde- 
669*]  dared  by  Wood,  bis  'consistency  in 
the  numerous  conversations  into  which  he  was 
decoyed,  unconsciously,  by  the  conspirators, 
should  remove  it.  If  not  founded  in  fact,  the 
consistency  is  strange  and  unaccountable, 
considering  the  character  of  the  persons  em- 
ployed to  entrap  him,  and  the  unscrupulous 
and  unprincipled  appliaaces  used  to  accomplish 
a  different  result,  namely:  the  obtaining  an  ad- 
mission that  the  note  was  given  as  the  wages 
of  his  former  testimony.  He  was  surrounded 
by  professed  friends  for  this  purpose,  and  in- 
toxicating liquora  freely  used,  the  more  readily 
to  entrap  him.  An  attempt  has  been  made  to 
invalidate  this  explanation  by  the  testimony  of 
Doctor  Smith,  who  states  that  he  was  the  gen- 
eral physician  of  the  plantation,  and  that,  in 
bis  opinion,  setvices  to  the  amount  claimed  by 
Wood  could  not  have  been  rendered  at  the 
time  without  his  knowledge;  but  this  ne^tive 
testimony,  whatever  weight  may  propeny  be 
given  to  it,  is  not  sufflctent  to  overcome  the 
answer  and  corroborating  circtunstances  to 
which  we  have  referred.  It  matter  of  opin- 
ion and  conjecture;  and  that,  too,  after  the 
lapse  of  some  twenty-flve  years.  Winn,  the 
overseer,  who  might  have  cleared  up  any  doubt 
upon  the  question,  is  dead. 

One  line  of  proof  and  of  argument  on  the 
part  of  the  complainant  in  the  original  suit,  to 
show  that  the  transaction  was  a  mortgage  and 
not  a  conditional  sale,  was  the  great  in^equacy 
of  price.  A  good  deal  of  evidence  was  fur- 
nished on  both  sides  upon  this  point.  The  item 
of  newly  discovered  evidence,  besides  that  al- 
ready noticed,  is  the  testimony  of  Hancock, 
who  states  that  Russell,  in  a  conversation  with 
him  in  the  forepart  of  the  year  1827,  as  near  as 
he  could  recollect,  offered  to  sell  to  him  the 
plantation  for  the  sum  of  $5,000,  This  is 
claimed  to  be  material,  from  its  bearing  upon 
the  question  of  adequacy  of  price,  Southard 
having  paid  nearly  this  amount. 

Without  expressing  any  opinion  as  to  the 
influence  this  fact,  if  produced  on  the  original 
hearing,  might  have  had,  it  is  sufficient  to  say, 
that  it  does  not  come  within  any  rule  of  chan- 
cery proceeding  as  \scjing  a  foundaUon  for, 
much  leas  as  evidence  in  support  of,  a  Mil  of 
review. 

The  rule  as  laid  down  by  GhaneeUor  Kent 
(3  J.  Ch.,  124).  is,  that  newly  discovered  evi- 
dence, which  goes  to  impeach  the  character  of 
witnesses  examined  in  the  original  suit,  or  the 
discovery  of  cumulative  witnesses  to  a  litigated 
fact,  is  not  suflBcient.   It  must  be  different,  and 


of  a  very  decided  and  controning  clianeter. 
(8  J..J.  Mar^h.,  4»S;  6  Hadd.,  187;  Btoir'sEq. 
PI.,  sec.  413.) 

The  soundness  of  this  rule  is  too  apparent  to 
require  argument,  for,  if  otherwise,  there  would 
scarcely  tie  an  end  to  litigation  In  chancery 
cases,  and  a  temptation  would  be  beM  oat  to 
•tamper  with  witneases  for  die  purpose  [*B70 
of  supplying  defects  of  proof  in  the  oriipiial 
cause. 

A  distinction  bas  been  taken  where  the  newly 
discovered  evidence  is  in  writing,  or  matter  of 
record.  In  such  case,  it  is  said,  a  review  may 
be  granted,  notwithstanding  the  fact  to  which 
the  evidence  relates  may  have  been  in  issue  be- 
fore: but  otherwise,  if  the  evidence  rests  in 
parol  proof.   (1  Dev.  &  Batt.,  108, 110.) 

Applying  these  rules  to  the  case  before  ns.  it 
is  quite  apparent  that  the  decree  below  dismin- 
in?  the  bill  was  right,  and  sltould  be  upheld. 
The  utmost  effect  that  can  be  claimed  for  the 
newly  discovered  evidence  is;  1.  The  impea^- 
ment  of  the  testimony  of  Doctor  Wood  in  the 
original  suit;  and  2.  A  cumulative  witness 
upon  a  collateral  question  tn  that  suit,  which 
was  the  inadequacy  of  the  price  paid;  a  fact, 
it  is  true,  bearing  upon  the  main  issue  in  the 
former  controversy,  but  somewhat  remotely. 

As  it  respects  the  first — the  impeachment 
of  Wood— the  means  disclosed  in  the  record 
resorted  to  by  the  complainant.  Southard, 
strongly  exemplify  the  soundness  of  the  mle 
that  excludes  this  sort  of  evidence  as  a  founda- 
tion for  a  bill  of  review,  and  the  danger  of  re- 
laxing it  by  any  nice  or  refined  exceptions. 
And  as  to  the  second — the  evidence  of  Hancnck 
— it  is  excluded,  on  the  ^ound,  not  only  that  it 
is  merely  cumulative  evidence,  but  relates  to  m 
collateral  fact  in  the  issue,  not  of  itself,  if  ad- 
mitted,by  any  meansdeciaiveorcontrolling.  If 
newly  discovered  evidence  of  this  character 
could  lav  a  foundation  for  a  bill  of  review,  it 
is  manifest  that  one  might  be  obtained  in  most 
of  tbc  important  and  severely  litigated  cases  in 
courts  of  chancery. 

There  is  another  question  involved  in  this 
case,  not  noticed  on  the  argument,  but  which 
we  deem  it  proper  not  to  overlook. 

As  already  staled,  the  decree  sought  to  he  set 
aside  by  this  bill  of  review  in  ttie  Murt  below 
was  entered  in  pursuanceof  the  mandate  of  this 
court,  on  an  appeal  in  the  original  suit.  It  Is 
therefore  the  decree  of  this  court,  and  not  that 
primarily  entered  by  the  court  below,  that  is 
sought  to  be  interfered  with. 

The  better  opinion  is,  that  a  WX  of  review 
will  not  lie  at  all  for  errors  of  law  allied  on  the 
face  of  the  decree  after  the  judgment  of  the  ap- 
pellate court.  These  may  be  corrected  by  a 
direct  application  to  that  court,  which  would 
amend,  as  matter  of  course,  any  error  of  the 
kind  that  might  have  occurred  m  entering  the 
decree. 

Nor  will  a  bill  of  review  lie  In  the  case  of  new- 
ly discovered  evidence  after  thepublicatton,  or 
decree  below,  where  a  decision  has  taken  place  oa 
an  appeal,  unless  the  right  is  reserved  in  the 
•decree  of  the  appellate  court,  or  per-  [*571 
mission  be  given  on  an  application  to  that  cotm 
directly  for  the  purpose.  This  appears  to  be 
the  practice  of  the  Court  of  Chancery  and 
House  of  Lords,  in  England;  and  we  think  it 
founded  in  principles  essential  to  the  proper 
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admlntBtration  of  the  law,  and  to  a  reasonable 
tenninatioD  of  litiffatioo  between  parties  in 
cbancerr  suits.  (1  Vem.,  416;  3  Paige,  45;  1 
McCord%  Ch.,  28,  39,  80  ;  8  J.  J.  MaiBh..  493; 
1  Hen.  &  Mun.,  18;  MUfonl's  PI.,  88;  Cooper's 
PI..  93;  Story's  Eq.  PI.,  sec.  408.)  Neither  of 
these  prerequisites  to  the  filing  of  the  bill  be- 
fore UB  have  been  observed. 

We  think  the  decree  of  the  court  below,  dUmiu- 
ing  Ute  IMof  review,  toot  righi,  and  ought  to  be 
termed. 

ORDER. 

This  cause  came  on  to  be  beard  tm  tbe  tran- 
script of  the  record  from  the  Circuit  Court 
of  tbe  United  States  for  the  District  of 
Kentucky,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  tbe  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  atfinned,  with  costs. 

8.  C.-12  How..  139. 
Cited— 1  BUok.,489. 


WILLIAM  J.  8LICER,  LAWRENCE 
SLICER,  WILLIAM  CROMWELL 
SLICBR,  AND  MARCELLA  SLICER.  min- 
ors, liy  their  Father  and  next  Friend,  Will- 
iam J.  SucBR.  AHD  MARTHA  VIRGINIA 
BERKLEY,  JERMEMIAH  BERRT.  and 
THOMAS  CROMWELL  BERRY.  Appel 
tents.  , 

THE  BANK  OP  PITTSBURG. 

.^esrw  pemtdon  vnder  irregutarprveeaUngt 
on  mortgage— no  redemption  aOowed. 

Where  tbere  was  mortgage  of  land  Id  tbe  City  of 
Pltteburff,  PennsTlvania,  the  mortusffee  caused  a 
writ  of  wire  facias  to  be  issued  from  the  Court  of 
Common  Pleas,  there  t>eltiK  no  chancery  court  In 
that  Slate.  There  was  no  regular  Judirinent  entered 
upon  tbe  docket,  but  a  writ  of  levari/aeUu  was 
Issued,  under  which  the  mortiraflred  property  was 
levied  upon  and  sold.  The  mortjnigee,  the  Bank  of 
Plttsbunr,  became  the  purchaser. 

This  took  place  in  ISSO. 

In  1836,  the  oourt  ordered  the  record  to  be  amend- 
ed by  eoterluff  up  the  Judgment  regularly,  and  by 
altering  tbe  date  of  the  scire  faciaa. 

Altbouffb  tbe  Judgment  In  IfSO  was  not  regularly 
entered  up,  yet  It  was  confessed  before  a  prothono- 
Mry,  wbo  had  power  to  take  tbe  ooDfesrioo.  The 
docket  upon  whlob  the  Judgment  sliould  have  been 
regularly  entered,  being  lost,  the  entry  roust  be 
presumed  to  have  oeen  made. 

Moreover,  the  oourt  had  power  to  amend  Its  rec- 
ord In  18». 

Even  If  there  had  been  no  Judgment,  tbe  mort- 
gagor or  his  heirs  could  not  have  availed  tbern- 
selves  of  tiie  defect  In  the  proceedings,  after  the 
property  had  been  adversely  and  quietly  held  for 
so  long  a  time. 

578*]  •rrins  was  an  appeal  from  the  Cir- 
JL  cuit  Court  of  tbe  United  States 
for  tlie  Western  IMstrict  of  PransylTania. 

The  facts  of  the  ease  are  stated  in  tbe  opin- 
ion of  the  court. 

It  was  argued  by  Mr.  T.  Fox  Alden  and 
Mr.  Johnson  for  tbe  appellants,  and  bv 
Mettrt.  Hepburn  and  Iioomis  for  tbe  appel- 
lee. 

The  points  made  by  the  counsel  for  the  ap- 
pellants were  the  following:' 

HOWABD  16. 


1.  That  a  proceeding  of  tdrefaeiae  $ur  mort- 
gage, in  Pennsylvania,  is  litenuiy  a  bill  of  eq- 
uity to  forecloee  tbe  equity  of  redemption,  and 
forfeit  the  estate  of  tbe  mortgagor.  (Danlop's 
Dig.,  81,  Act  of  1705.) 

2.  That  the  proceedings  being  in  the  nature 
of  a  bill  in  equity  to  foreclose  the  merigaffe, 
the  principles  of  equity,  in  that  particumr 
branch  of  chancerr  proooedings,  are  alone  ap- 
plicable.   Self  evident. 

B.  That  amendments  of  jud^euts  of  com- 
mon law,  with  all  the  authorities  authorizing 
the  entries  of  judgments  nunc  pro  tutic,  can  in 
no  case  be  applicable  to  amendments  of  de- 
crees in  equity,  for  foreclosure,  because  the 
reason  of  the  law  does  not  apply  in  such  case, 
but  e  eonverso. 

4.  That  while  the  bill  to  foreclose  ^e  equity 
of  redemption  is  pending,  tbe  equitable  tuir,  by 
analogy,  does  not  run  any  more  than  the  stat- 
ute would  run,  while  suit  at  law  was  pending. 
(1  Powell  on  Mort.,  830.) 

6.  When  it  has  been  shown  that  suit  was  in- 
stituted, it  is  incumbent  on  tbe  party  wishing 
to  avoid  tbe  effect  of  the  principle  of  ua pendens, 
to  show  that  the  cause  was  legally  terminated. 
(18  How.,  883.) 

6.  The  issuing  of  final  process,  void  on  the 
face  of  the  record,  does  not  terminate  suit,  at 
law;  still  less  is  it  to  be  construed  in  equity  In 
such  manner  as  to  forfeit  tbe  estate  of  the  mort- 
gagor.   Needs  no  authority. 

7.  No  release  of  tbe  equity  of  redemptloa, 
by  express  parol  agreement,  or  by  implication, 
arising  from  the  acts  of  a  distressed  debtor,  or 
mortgagor,  in  waiving  Inquisition,  or  notice,  or 
appr^sement,  can  compromit  bis  rights  as 
mortgagor,  and  work  a  forfeiture  of  bis  estate, 
when  bis  solemn  covenant,  contained  tn  his 
condition  of  absolute  sale  in  his  mortgage,  wlU 
not  be  permitted  to  have  such  effect. 

8.  That  estoppels,  either  at  law  or  equity, 
are  only  allowable  to  advance  justice,  never  in 
equity,  to  work  a  forfeiture  of  estate. 

9.  That  presumptions  are  not  allowed  at  law 
or  equity,  against  fact,  a  fortiori,  in  equity, 
when  such  allowance  would  defeat  an  estate, 
the  favorite  of  equity.   (U  How.,  860.) 

*10.  The  confe^oD  of  judgment,  by  [*ft78 
warrant  of  attorney,  in  Pennqrlvania,  is  not  a 
judgment  of  record,  until  the  confession  of 
judgment  is  duly  entered  by  the  proper  officer 
of  record;  still  less  is  the  parol  declaration  of 
any  defendant,  that  he  had  confessed  judgment 
evidence  of  a  judgment  in  Pennsylvania. 

II.  If  such  parol  admission  of  tbe  confesdon 
of  a  judgment  Is  tantamount  to  the  entry  of  a 
judgment  in  Pennsylvania,  It  must  be  a  Judg- 
ment for  every  purpose. 

13.  That  tbe  respondents  cannot  av^l  them- 
selves of  tbe  amendment  in  this  case,  on  the 
motion  of  Hr.  Bradford,  as  they  repudiate  bis 
acts  as  unauthorized  by  them,  and  further, 
without  notice  to  Mr.  Cromwell.  (Coke  Lltt., 
808  a.,  S!i2  b.;  Bull.  N.  P..  288;  1  Wash.  C.  C, 
70;  11  Wheat.,  286;  9  Cow  ,  274  ;  4  Mete,  884; 
9  Wend.,  147;  8  Ad.  &  EII.,  489;  10  lb..  90;  5 
W.  &  8..  306.) 

13.  That  even  if  the  amendment  of  judg- 
ment was  regular.  It  did  not,  and  could  not, 
panctify  a  void  execution  and  sale.  (4  Wend., 
678.  474.  480:  1  Stark.  Et.,  288;  12  Johns., 
213;  1  M.  &  P..  286.) 
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14.  Tliat  if  met  judgment  was  regular,  and 
within  the  powers  of  me  court,  it  was  interloc- 
utory io  its  nature,  the  proceedings  being  in  the 
oatim  of  a  bill  of  foreclosure,  &c.,  and  the  de- 
fendants having  been  in  poaseeslon  of  the  mort- 
gaged premises  for  sixteen  years,  would  either 
have  to  account  in  equity  for  the  reception  of 
the  profits,  or  have  the  same  liquidated  by  ac- 
tioD  at  law. 

15.  Laches,  either  at  law  or  equity,  when 
both  parties  are  in  pari  deUetu,  are  available 
by  neither ;  and  in  this  case  it  was  the  fault  of 
respondents,  if  they  did  not  press  their  mort- 
{^age  to  the  foreclosure  of  the  equi^  of  redemp- 
tion. 

From  which  preceding  propositions,  if  es- 
tablished, we  contend  that  it  flows  as  a  legal 
consequence: 

Ist.  That  there  was  no  judgment  of  the  court, 
which  would  authorize  a  wnt  of  levari  faaat. 

Sd.  The  sale,  therefore,  beine  void,  the  equity 
of  redemption  still  exists,  and  the  mort^gee 
U  bound  to  account  for  rents  and  profits,  and 
if  he  paid  his  debt,  is  bound  to  reconvey  the 
mortgaeed  premises,  or  pay  the  value  thereof 
on  such  equitable  principles  as  the  court  may 
determine  to  be  just  and  equitable  to  all  par- 
ties. 

The  points  on  the  port  of  the  appellee  were 

the  following: 

I.  The  Uvari  fadas,  upon  which  the  mort- 
gaged premises  were  sold,  was  issued  upon  and 
luTly  warranted  by  a  legal  and  valid  judgment, 
confessed  by  Thomas  Cromwell  on  the  13Lb 
day  of  September,  A.  D.  1820,  to  the  plaintiff 
074*]  in  the  action  'sei.fa.  turm&rtgage.  No. 
186,  August  Term,  18S0  {TKe  Batik  ofPitUburg 
V.  CromweU),  for  the  sum  of  $31,740.40.  Of 
this  the  complainants  have  exhibited  record 
evidence  in  the  certificate  of  Ekiward  Campbell, 
Jr.,  Prothonolary  of  the  Court  of  Common 
Pleas  of  Alleghany  County,  which  may  be 
found  on  page  17  of  the  record.  That  confes- 
sion of  judgment  is  a  part  of  the  record  of 
which  he  certifies  a  full  exemplification,  and 
is  correctly  and  rightfully  certified  as  a  part  of 
the  record.  (Reei  v.  Ham^,  4  Waits,  441 ; 
Lmoit  V.  SmiUt,  2  S.  &  R.,  142;  8haw  v.  Boyd, 
12 Pa.,  216;  WeatherheatCt  Letaeev.  BaakermUe, 
11  How.,  860  ;  7  8.  &  R..  206;  RaUroad  Co.  v. 
Howard.  18  How.,  881 ;  Cook  v.  GHhert.  8  S.  <fc 
R.,  568:  WiUdm  v.  Atideraon.  1  Jones,  899; 
Sererenge  v.  Dayton,  4  Wash.  C.  C,  698.) 

II.  If  the  entry  of  the  judgment  confessed 
by  Cromwell  in  favor  of  the  Bank  (upon  a 
docket  of  the  court)  were  requisite  to  its  valid- 
ity as  a  judgment,  and  material  to  the  power 
and  authority  of  the  sheriff  in  actlug  upon  the 
levari  fadat,  by  virtue  of  which  the  mortgaged 
premises  were  sold,  it  being  the  duty  of  the 
prothoDotary  to  moke  an  entry  of  the  judgment 
upon  a  do&et  of  the  court,  and  the  rough 
docket  of  1820  having  been  lost,  it  will,  after 
the  lapse  of  thirty  years,  be  presumed  In  favor 
of  the  validity  of  the  proceedings,  and  for  the 
protection  of  purchasers  at  a  public  judicial 
sale;  that  such  entry  was  made  by  the  pro- 
thonolary in  pursuance  of  his  duty  upon  the 
docket  now  lost.  {Shato  v.  Boyd,  12  Pa.,  216: 
Ouwt  V.  8^p$<m,  8  Watts,  86;  DeHcuu  v. 
Bunn,  2  Barr,  888,  880;  Demarta  v.  Wynkotm, 
8  Johns  Ch.,  ISO.  146;  2  Pet.  162.  168.) 

III.  The  amendment  made  by  the  prothno- 
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taiy.  In  the  case  of  The  Bank  of  PitUburg  t. 
ThovMU  CromweU,  No.  186.  August  Teorm, 
1620,  by  of  the  court,  on  the  14th  day  of 
December,  A.  D.  188S,  In  the  wordt  and  Og- 
ures  following,  to  wit: — 

"  September,  13th,  1820,  judgment  confesBecl 
per  writing  filed,  signed  by  daendant  for  the 
sum  of  $21 ,740.40,  besidescoeUof  suit,  a  releMe 
of  all  errors,  without  any  stay  of  execution, 
and  that  the  plaintiff  shall  have  executicm  by 
levari  faeieu  by  November  Term,  1820. 

H.  H.  Petbrson,  Prothonotary." 
— was  the  leglUmate  exercise  of  an  undoubted 
discretionary  power,  vested  in  the  court,  and 
Is  not  the  subject  of  revision  in  the  Supreme 
Court  of  Pennsylvania,  nor  can  its  validity  be 
properly  questioned  collaterally  in  the  courts 
of  the  United  States.  {3tara  v.  Quin,  6  T.  R 
1,  6.  7;  Murray  v.  Cooper,  6  S.  &  R.,  196,  1ST; 
Ordroneaux  v.  Prady,  t^.  St  R..  610:  Mar. 
Int.  *Co.  y.  Sodgton.  6  Crancb.  217;  r*S7S 
Oriffeth  V.  Ogle.  1  Binn..  172,  178;  1  Bar., 
148.  226;  Oaen  v.  &mp»on,  8  Watts.  87-89; 
Mau$  V.  it(ane,  6  Watts,  819;  DeBaat  v.  Bnnn, 
2  Barr.  885-880;  Shoadt  v.  CommoniteaUk,  S 
Harr. .  278. 276,  377 ;  StriciOer  v.  (herton,  8  But. 
823;  Clymer  v.  TTumtat.  7  B.  &  R,  178.  180; 
Oiirae  v.  Beinieker,  11  Wheat.,  803;  i/a«M2*©« 

Hampton  4Barr,  108;  LaUhaw  v.  Slemmau^ 
11  S.  A  a,  857,  8S8.) 

IV.  The  exhibit  marked  "B,"  filed  with 
complainants'  bill,  and  prayed  to  be  taken  as  m 
part  of  ^d  bill,  shows  (page  0  of  the  record)  a 
judgment  in  the  case  of  7%e  Bank  rf"  PiUabury 
V.  OromweU,  entered  the  18th  of  September, 
1820,  for  the  sura  of  $31,740.40.  which  faUy 
authorised  the  levari  fvneAom  and  subsequent 
procedings,  estops  the  complaloants  from  con- 
troverting its  verity  or  validity,  and  is.  fn  Uiia 
proceeding,  conclusive  upon  the  rights  of  the 
parties.  XBhoadt  v.  Commonvatalih.  8  Har., 
§78,  376,  377;  Strieider  v.  OcerUm,  8  Barr. 
826;  jtfar.  in*.  Go.  v.  Bod^n.  6  Cranch,  217; 
Chirac  v.  iWmciw,  11  Wheat..  302;  U.  6. 
V.  Nourm,  9  Pet.,  8-28;  YaerJua  v.  Bankaf 
the  U.  8.,  10  Pet..  450,  478;  Bmett  v.  Pfertol, 
1  Pet..  829,  840;  Thomp»on  v.  Tolmie,  3  Plec. 
167;  Cijfmer  v.  TTwmat.  7  8.  &  R..  178;  Levf 
V.  Union  Canal  Co.,  5  Watts,  105;  Hawr'e 
Appeal,  5  W.  &  S. ,  376 ;  DreasO'a  Appeal.  6  BtfT, 
273;  Davidson  v.  Thornton,  7  Barr,  181.) 

The  amendment  cannot  be  collaterally  im- 
peached, though  no  notice  is  tdven  to  defend- 
ant. (Babimon  v.  Zollinger ,  9  Watts.  170;  Tlw- 
bqxv.  Hays,  61b.,  898.) 

y.  The  complainants  are,  in  Miui^.  estopped 
from  having  tiie  relief  prayed  in  their  bill,  by 
the  appearance  of  Thomas  Cromwell  before  the 
prothonotary  of  Alleghany  County,  on  the  18tb 
of  September.  1820,  and  confessing  iudciDeni 
before  that  officer  in  favor  of  the  Bank  ofHtts- 
burg  for  the  «uro  of  $21,740.40,  beddea  cocU. 
with  a  release  of  all  errors,  without  stay  of  ex- 
ecution, and  that  plaintiff  (the  Bank  of  Pitts- 
burg) have  execution  by  levari  facia*  to  Novem- 
ber Term,  1830— by  the  entry  signed  by  him 
(page  16  of  the  record)  on  the  levari  faeia» 
which  recites  a  valid  judgment  warranting  the 
sale  of  the  mortgaged  premises  commanded  by 
s»id  writ — by  his  subsequent  acquiescence,  for 
the  period  oi  thirty  years,  in  the  sale,  witbont 
objecUon  or  complaint,  especially  after  the  ex* 
pradltnre  of  immHtse  sums  In  unpromMBt. 
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and  a  great  consequent  enhancement  in  the 
value  of  the  propertv.  {DeuB  v.  OdeU,  8  Hill, 
216-319;  6  Adol.  &  £U..  476;  88  Eng.  Com. 
La«,  117;  10  Adol.  &  EIL.  90;  87  Eng.  Com. 
Law,  58;  ffamittan  t.  Bamiltm,  4  But,  108; 
Jtobituon  V.  JtuHce.  3  Penn.,  33;  Epley  t. 
Wit/uiro.  7  Watts.  163;  Carr  v.  WaOaee,  7  76.. 
400:  10  Ban-.  680: 1  Story's  Ea.  Jur.  sec.  887.) 
576*J  *VI.  The  BanV,  and  those  claiming 
under  it,  having  held  the  possession  of  the 
mortgaged  premises  for  a  period  exceeding 
thirty  years,  without  account  for  rents,  issues 
and  profits— without  claim  for  such  account  hv 
the  mortgagor — without  admission  by  the  BaoK 
during  mat  entire  period  that  it  possessed  a 
mortgage  title  only — the  mortgagor  and  those 
claiming  under  him  have  lost  me  right  of  re- 
demption and  claim  to  account;  and  the  title  of 
the  mortgagee  and  those  claiming  under  the 
mortgagee,  liM  become  absolote  in  equity, 
wbetBer  Uie  Bank  entered  as  mortgi^^  or 
vendee.  (2  Story's  Eq.  Jur.,  sees.  1038a,  1530, 
and  authorities  there  cited;  Moore  v.  GabU, 
IJohns.  Ch..820;  Sitghea  v.  Bdtnardt.fi  Wheat., 
480.  497,  498;  Dexter  v.  Arnold,  1  Sumn.,  C. 
C.  109;  RaffeHy  v.  King,  1  Keen,  603,  609, 
610,  616,  ^\1\2)emareit  v.  Wynkoop.  3  Johns. 
Ch.,  186:  Story's  Eq.  PL.  757;  StrimpUsr  v. 
Boberti,^B.BXT.,9Sl^%  Elefmendorfv.  Taylor.  10 
Wheat.,  168;  Undeneood  v.  Lord  Courtown,  3 
8cb.  &  Lef.,  71:  Dikeman  v.  Faruh,  6  Barr, 
ail ;  1  Powell  on  Hong.,  862  a.  1.) 

Mr.  JtttUee  WnTinwii  deUvered  the  <qrinion 
of  the  court: 

This  ia  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  the  Western  District  <A  Penn- 
sylvania. 

The  complainants  represented  in  their  bill 
that  their  ancestor,  Thomas  Cromwell,  was 
seised  of  a  tract  of  land,  containing  170  acres, 
situate  in  the  County  of  Alleghany,  at  or  near- 
ly adjoining  the  City^  of  Alleghany,  and  also  a 
certau  lot  of  land  situate  in  the  City  of  Pitts- 
burg, which  were  mortgaged  by  the  said  Crom- 
well to  secure  a  debt  ofl^l.OOO  which  be  owed 
to  the  Bank  of  Pittsburg.  That  the  Bank,  on 
the  9th  of  June,  1820,  caused  a  writ  of  teire 
fadas  to  issue  on  the  mortgage  in  the  Court  of 
Common  Pleas,  which  had  jurisdiction  of  the 
case,  a  service  of  which  was  accepted  by  the 
said  Cromwell  in  wriUng,  but  that  said  writ 
was  never  legally  returned.  That  without  any 
judgment  on  the  mortgage  a  writ  of  levari  fa- 
ciaa  was  issued,  and  the  lands  mortgaged  were 
levied  on  and  sold,  and  the  Bank  became  the 
purchaser. 

That  on  the  Ist  of  December,  1835,  the 
Bank,  by  its  attorney,  Bradford,  moved  the 
court  for  a  rule  of  Thomas  Cromwell,  the  de- 
fendant, to  show  cause  on  the  second  Monday 
of  December,  why  the  record  of  tbe  case  should 
not  be  amended  on  the  docket,  so  that  the 
judgment,  which  appears  among  the  papers, 
should  be  entered  as  of  September  18th,  1820. 
The  rule  was  granted,  and  on  the  14th  of  De- 
cember, 1885,  the  same  was  made  absolute, 
and  judgment,  nunc  pro  tune,  entered  in  favor 
of  the  rank  by  the  prothonotary  of  the  court. 
A77*]  *And  on  the  16th  of  March,  1886, 
the  said  Bradford  moved  that  the  idre  flaeiat, 
which  had  been  Issued  should  be  amended,  by 
inserting  the  18lh  of  September.  1890,  instead 
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of  the  18tb  of  May  of  the  same  year,  so  as  to 
conform  to  the  Jugdment,  and  the  motion  was 
granted  and  the  amendment  made. 

The  judgment  entered  on  the  papers  was 
as  follows:  The  Bank  of  Pittsburg  scire  faetat. 
"  In  my  proper  person  I  this  day  appeared  be- 
fore the  prothonotary  in  bis  office,  and  con- 
fessed judgment  to  the  plaintiff  for  $21,740.40, 
besides  costs,  with  release  of  all  errors,  with- 
out stay  of  execution,  and  by  that  the  plaintiff 
shall  have  execution  b^  levarifaeiai  to  No- 
vember Term,  1820:"  signed,  Thomas  Crom- 
well—which  paper  the  clerk  slates  was  filed 
September  18th,  1820.  This  paper  is  alleged 
to  b«  in  the  handwriting  of  the  attorney,  but 
the  signature  is  admitted  to  be  Cromwell's. 

This  authority,  it  is  alleged,  did  not  author- 
ize the  entry  of  a  judgment,  and  that  it  was  no 
part  of  the  record,  and  cannot  show  the  judg- 
ment, it  being  nomore  than  parol  proof;  which 
cannot  be  received  to  establish  a  judgment, 
unless  it  be  shown  that  the  book  containing  the 
original  entiy  had  been  lost. 

The  Bank  is  alleged  to  have  been  in  posses- 
sion, by  itself  and  tenants,  of  the  property 
sold;  and  that  there  being  no  judgment,  the 
proceedings  on  the  scire  faeiaa  are  void,  and 
that  in  equity  the  Bank  could  only  be  consid- 
ered as  a  nuMtgagee  and  compelled  to  account 
for  the  renti  and  profits,  and  be  decreed  to  re- 
lease the  mortgage  on  receiving  the  mon«y  and 
interest  on  the  debt  due  to  the  Bank  as  afore- 
said. 

The  complainants  are  shown  to  be  the  heirs 
of  Thomas  Cromwell. 

The  Bank,  in  its  answer,  admits  the  facts  as 
9A  forth  io  the  bill  as  to  the  debt,  the  mortgage, 
the  issuing  of  the  scire  facta*,  the  judgment 
and  the  sale  of  the.  promises,  &c..  and  allesea 
their  validity  under  Uie  laws  of  Pennsylvania. 
That  the  morlg^e  having  been  produced  and 
the  property  sold,  which,  before  the  year  1829, 
was  sold,  and  conveyed  by  the  Bank  to  dif- 
ferent individuals,  and  that  it  has  ever  since 
been  In  the  hands  of  Innocent  purchasers;  and 
it  alleges  Uiere  ia  no  right  of  redemption  under 
the  circumBtances,  and  it  prays  that  the  bill 
may  be  dimiseed  at  the  cost  of  the  complainants. 

From  the  proceedings  in  this  case  it  appears, 
that  the  records  of  the  court,  where  the  pro- 
<xeding8  on  the  mortgage  were  liad,  are  kept 
loosely,  and  differently  from  the  judicial  records 
of  tbe  courts  of  common  law  in  England  or  in 
this  country.  But  the  usage  must  constitute 
the  law,  under  such  circumstances,  as  a  re- 
quirement of  the  forms  observed  elsewhere 
would  affect  tiUea  under  judicial  sales  toa  ruin- 
ous extent. 

*By  the  Judiciair  Act  of  Pennsyl-  [*578 
vania,  of  the  ISlh  of  April,  1791,  it  is  provided 
that  prothonotaries  shall  have  tbe  power  to 
sign  all  Judgments,  writs  or  process,  Ac.,  as 
they  had  for  those  purposes  when  lliey  were 
justices  of  the  court.  Before  this  statute  It  ap- 
pears that  one  of  the  justices  of  the  court,  bav- 
ins possession  of  the  seal,  signed  all  writs  and 
judgments,  took  bail,  &c.,  and  performed  the 
duties  of  prothonotaiy.  And  under  tbe  above 
statute,  tbe  prothonotary  still  exercises  many 
judicial  functions. 

The  confession  of  judgment  with  release  of 
errors,  and  the  agreement  that  execution  nhoutd 
issue  returnable  to  November  term  ensuing. 
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evinced  a  desire  on  the  part  of  the  mortgagor, 
to  remove  every  obatnictioD  lo  a  speedy  recov- 
ery of  the  demaod  by  the  Bank.  The  teire 
faeUu  was-  returned  to  Augutt  Term.  1820. 
This  mode  of  procedure  on  a  mortgage  was  au- 
thorized by  a  statute,  and  was  fn!«iided  u  a 
substitute  for  a  bill  In  chancery,  there  being 
no  such  court  in  Pennsylvania. 

The  objection  to  this  judgment  ia,  that  it  was 
not  entered  tu>on  the  mmutes  kept  by  the  pro- 
thonotarp.  It  is  in  proof  that  these  minutes  or 
dockets  were  not  carefully  preserved  by  the 
prothonotary,  and  that  the  one  which  this  en- 
try should  have  been  made  Is  lost,  but  there  ia 
no  positive  proof  that  any  such  entry  was  made. 

The  prothonotary  took  the  confession  of  the 

Judgment  in  writing,  and  there  can  be  no  doubt 
le  had  power  to  do  bo-  By  the  practice  of  the 
common  pleas,  it  seems  the  Judgment  is  entered 
someUmes  on  the  declaraUon,  at  others  on  a 
paper  filed  in  the  cause.  From  the  entry  of 
judgment  the  prothonotary  is  enabled  to  make 
out  the  record  in  form  when  called  for,  but  un- 
less required,  the  proceedings  are  never  made 
out  at  length.  For  this  purpose  it  would  seem 
that  the  paper  filed,  containing  the  confession 
of  a  judgment  by  the  defendant,  would  afford 
more  certainty  than  the  abbreviated  manner 
in  which  It  was  usually  entered. 

In  Rted  v.  Hamet,  4  WatU,  441,  the  court 
say  that  judgments  by  confession,  on  the  ap- 
pearance of  the  party  In  the  office,  taken  by 
the  prothonotary,  though  not  universal,  have, 
from  time  Immemorial,  been  frequent,  and 
their  validity  has  never  been  questioned. 

Confession  of  judgment  is  a  part  of  Uie  record 
when  made  out,  and  It  may  be  copied  from  the 
papers  in  the  case.  (C^wywrv.  ^iUeft,  8S.  &  R-, 
668;  McCahmont  v.  inters,  18  8.  &  R.,  106; 
LewU  V.  Smith,  2  8.  &  R.  143;  Sftaw  v.  B&yd, 
13  Pa.,  316;  7  8.  &  R.,  206.) 

The  docket  being  lost,  under  the  circum- 
stancea  the  court  would,  if  necessary,  presume 
579*]  the  entry  of  the  judgment  was  "made 
on  it.  This  presumption  would  rest  upon  the 
fact  that  judgment  was  confessed  with  the  re- 
lease of  all  errors,  and  an  agreement  that  ex- 
ecution should  issue  by  the  mortgagor,  which 
execution  did  issue  and  on  which  the  land  was 
sold,  shortly  after  which  the  mortgagor  sur- 
rendered the  possession  and  an  acquiescence  by 
blm  and  his  heirs  for  thirty  years,  would  af- 
ford ample  ground  to  presume  that  the  prothon- 
otary bad  performed  Uie  clerical  duty  of  en- 
tering the  judgment  on  the  docket. 

But  the  court  bad  the  power  to  make  the 
amendment,  which  they  did  make,  and  which 
removed  the  objection,  by  causing  the  judg- 
ment to  be  entered  nunc  pro  tune.  This  was  a 
duty  discharged  by  the  court,  in  the  exercise  of 
a  discretion,  which  do  court  can  revise. 
mer  v.  Thoma*,  7  8.  *  R.,  178,  180;  Ckirae  v. 
Iteinieker.  11  Wheat.  403;  LaUhavi  t.  ^'n- 
man,  11  8.  &  R.  867.  858:  Walieti  v.  Oraio, 
9  Wheat.,  ST6.) 

If  there  had  been  no  judgment,  under  the 
circumstances,  the  coraplainanls  could  have  no 
right  to  redeem  the  premises. 

The  comphuoaDtsflle  their  bill  to  redeem  the 
land,  as  mortgagors,  which,  by  the  improve 
ments  and  the  general  Increase  of  the  value  of 
real  estate  where  the  proptn^  Is  situated,  has 
become  of  great  value.    Thirty  years  have 


elapsed  since  it  was  sold,  under  the  appear 
ance,  at  least,  of  jadicial  authority.  The  prop- 
erty was  purchased  by  the  Bank  for  leas  than 
the  amount  of  the  debt.  Bt  the  oonfeaslob  <tf 
judgmeBt,  with  a  release  of  all  errors,  and  an 
agreement  that  execution  should  be  issued,  the 
mortgagor  did  all  he  could  to  facilitate  the  pro- 
ceedines  and  to  secure  a  speedy  sale  of  the  prem- 
ises. The  Bank,  it  seems,  in  the  course  of  some 
six  or  nine  years,  sold  the  property  In  lots  to 
different  purchasers,  for  something  more,  per- 
haps, than  its  original  debt  and  interest.  For 
nearly  twenty  five  yeare  the  purchasers  ban 
been  In  possession  of  the  property,  improving 
it  and  enjoying  it  as  their  own.  - 

No  dissatisfaction  was  expressed  by  the  mort- 
gagor, who  voluntarily  relinquished  the  posses- 
sion, and  none  appears  to  have  been  expres!<e<l 
by  his  heirs,  until  the  commencement  of  this 
suit.  Fot  thirty  years  the  mortgagee  and  iu 
grantees  have  been  in  possession  of  the  proper- 
ty, no  claim  of  right  being  set  up  for  the  equl^ 
of  redemption,  or  on  any  other  account.  Lnder 
such  circumstance  a  court  of  equitT  couht 
give  no  relief  had  there  been  no  legal  judgment. 

"  Twenty  years  undisturbed  pomeeaion,  with- 
out any  admission  of  holding  under  the  mort- 
gage, or  treating  it  as  a  mortgage  during  that 
period,  is  a  bar  to  abill  to  redeem.  But  if  with- 
in that  period  there  be  any  account,  or  solemn 
a(iknow]edgnwDtof  the  mortgage  as  subnsline, 
it  is  otherwise.  (DaMsr  v.  ArnM,  1  Sumn.  C. 
C.  109.) 

*A  mortgagor  cannot  redeem  after  a  [*580 
lapse  of  twenty  years,  after  forfeiture  and  poi- 
seuton,  no  interest  having  been  paid  in  the 
mean  time,  and  no  circumstances  appearing  to 
account  for  the  neglect.  (Hughet  v.  JEUtNmb, 
9  Wheat..  489.)  Where  the  mortgagee  bringi 
his  bill  of  foreclosure,  the  mortgage  will,  after 
the  same  length  of  time,  be  presumed  to  hare 
been  discharged  unless  there  be  circumstances 
to  repel  the  presiunptlon.  as  payment  of  uter- 
est,  a  promise  to  pay,  an  acknowledgment  by 
the  mortgagor  that  the  mortgage  is  still  eziat- 
ing,  and  the  like.  {2b.) 

In  every  point  of  view  in  which  the  case  may 
be  considered,  it  is  clear  that  there  is  no  ground 
of  equity,  on  which  (he  complainants  can  hare 
relief. 

ITid  decree  of  the  Circuit  Court  u  aglnui, 
■with  coilt. 

ORDER. 

This  cause  came  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  trf 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  wbereof.it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costt. 


CHARLES  B.  CALVERT  Aim  OEOROE  B. 
CALTERT.  Plaintiff^  in  Jgrror, 
e. 

JOSEPH  H.  BRADLEY  AHD  BENJAMIXF. 
MIDDLETON. 

On£  of  joint  tenant*,  Imon,  cannot  maintain  ac- 
tion on  eovenanU  of  leoM—Liabititjf  nf  mm:i- 
gagor ef  ItoMhold,  notinponetwn,  examuMi. 
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Where  a  lease  was  made  by  several  owners  of  a 
bouse,  reserving  rent  to  eaoo  one  ki  proportion  to 
bfa  interest,  aniTtbere  was  a  covenant  on  the  part  of 
the  leasee  tbatbewould  keep  tbe  promises  In  gooi 
repair  and  surrender  them  In  like  repair,  tbls  cove- 
nant was  Joint  asrespeou  the  lessors,  and  one  of 
them  (or  two  representing:  one  Interest)  cannot 
maintain  an  action  for  the  breach  of  It  b7  the  les- 
see. 

llie  question  examined,  whether  a  mortsaeee  of 
a  leaseboid  Interest,  remaining  out  of  possessTon,  Is 
liable  upon  the  covenants  of  tne  lease.  The  English 
and  American  cases  reviewed  and  compared  with 
tbe  decisions  of  this  court  upon  kindred  points. 
But  the  court  abstains  from  an  express  decision, 
which  is  rendered  unnecessary  br  tbe  application 
of  tbfl  principle  first  abore  mentioned  to  the  case 
In  band. 

THIS  case  was  bitiught  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  tbe  District  of  CoiumUa.  holden  in  and  for 
the  County  of  Wasldngton. 

It  was  an  action  of  covenant  brtiught  by  the 
Calvertfl  against  Bradley  and  Middleton,  who 
were  the  assignees  of  tbe  unexpired  term  and' 

Sroperty  in  tbe  bouse  for  the  purpose  of  paving 
•81*J  the  *creditor8  of  the  lesaee.  The  lease 
was  of  the  property  called  tbe  National  Hotel, 
In  Washington,  owned  as  follows: 

Shares. 

George  H.  Calvert  and  Charles  B. 

Culvert,  jointly  -  -  -  -  205 
Roger  C.  Weightman  •      -      .      .  66 

Philip  Otterback  23 

William  A.  Bradley     •      •      -      -  20 
Robert  Wallach,  represented  by 
his  guardian,  Alexander  Himter,       -  2 

Total  shares  816 

All  of  the  above-named  persons  signed  the 
lease. 

The  history  of  the  case  and  the  manner  in 
which  it  came  up  are  set  forth  In  the  opinion  of 
tbe  court. 

It  was  argued  by  lifr.  WyU«  for  the  plaint- 
iffs in  error,  and  by  Mmr$.  Bradley  and 
I<»wrence  for  the  defendants. 

The  points  made  bvibe  counsel  for  the  plain t- 
iffs  in  error  were  tbe~  following: 

Two  questions  arise  out  of  tne  record  for  the 
decision  of  this  court: 

First.  Whether  the  plainU^  have  brought 
their  action  in  proper  form,  without  jtdmng 
with  the  other  covenantees. 

Second.  Whether  the  defendants,  beine  as- 
aignees  of  the  term,  and  having  accepted  the 
same  f<»-  the  purpose  of  fulfillmg  a  trust,  are 
liable  on  the  covenants  of  the  lease,  as  other  as- 
eignees  would  be. 

First  point.  In  this  case  the  covenant  was 
with  tbe  covenantees  jointly  and  severally ;  but 
as  the  two  Calverts  were  the  only  parties  whose 
interest  in  the  property,  and  whose  demise  was 
joint,  it  was  probably  the  intention  of  the  par- 
ties that  the  term  "lointly,"  in  the  covenants, 
was  intended  to  apply  to  their  case,  and  that  as 
to  all  the  rest  the  covenants  were  to  be  several. 
That  coDslructiOQ,  at  least,  will  render  atl  parts 
of  the  instrument  consistent. 

There  is  a  distinction  as  to  these  terms ' '  joint- 
ly and  severally,"  when  applied  to  covenantees, 
and  when  applied  to  covenantors,  Covenant- 
ors may  bina  themselves  iointiy  and  severally, 
and  they  wtU  be  so  Iraund,  because  that  istbelr 
contract.  But  covenantees  must  bring  their 
actions  jointly  or  severally,  acondlog  as  their 
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interests  are  Joint  or  several.  The  rule  is  laid 
down  by  Lord  Denman  In  fhlej/  v.  Addenirrooke. 
4  A.  £.,  205,  206,  in  tbe  following  terms: 
"But  the  result  of  the  cases  appeiars  to  be  this: 
that  where  the  legal  interest  ana  cause  of  action 
of  the  covenantees  are  several,  they  should  sue 
separately,  though  the  covenant  be  joint  in 
terms;  but  the  several  interest  and  the  several 
ground  of  action  must  distinctly  appear,  as  in 
the  case  of  covenants  *to  pay  separate  r*582 
rents  to  tenants  in  common  upon  denuses  by 
them." 

So  In  Jamea  v.  Wmery,  8  Taunt.  244,  it  was 
said  by  Ch.  J.  Qibbs:  "  The  principle  is  well 
known,  and  fully  established,  that  if  tbe  in> 
lerest  be  joint,  the  action  must  be  joint,  al- 
though the  words  of  the  covenant  be  several; 
and  if  the  interest  be  several,  tbe  covenant  will 
be  several,  although  tbe  terms  of  it  be  joint." 

The  more  recent  decisions  all  refer  to  SSingt- 
.V*  case,  6  Rep.,  18, 19,  as  the  leading  author- 
ity on  this  question;  then  to  ^.n^ferscm  v.  Mar- 
hndale,  1  East,  497;  Beele^on  v.  CUmham,  1 
Saund.,  168;  WiUdnaon  v.  TAoyd.  2  Mod..  82, 
besides  the  cases  already  referred  to;  8.  P.  in 
Saier  v.  I^agravi,  12  Q.&i..  265. 

The  rule,  as  above  establistud,  is  subject  to 
modification  where  one  of  the  covenantees 
possesses  no  beneflcial  interest,  In  which  case 
the  action  must  be  joint:  for  though  tbe  cove- 
nant be  separate,  the  legal  interest  is  joint, 
{Anderaon  v.  MarUndale,  1  East.  497;  South- 
cote  V.  Hoare,  8  Taunt.,  87;  Seott  v,  Oodma,  1 
Bos.  &  P.,  67;  which  explains  the  decision  in 
the  case  of  Bradbum  v.  Botfidd,  14  Mees.  &  W. . 

Second  point.  The  question  Is  whether  a 
party  who  accepts  an  asngnment  of  lease  in  a 
deed  of  tnist,  as  a  security  for  money  lent,  or 
debt  incurred,  is  liable  upon  the  covenants  in 
the  lease,  as  he  would  be  if  the  assignment 
were  atMolute,  though  he  has  never  occupied 
the  invmisesin  fact. 

On  this  question  the  decision  in  Bkiton  v. 
Jaequet,  Douglas.  460,  is  directly  adverse  to 
the  plaintiffs  in  tliis  cause. 

That  decision,  however,  was  at  the  time  not 
acquiesced  iu  by  other  judges,  or  by  the  pro- 
fession, and  has  since  been  repeatedly  over- 
ruled, and  stands  alone  and  uosustained  by  any 
other  authority.  (See  the  case  of  WiUiam*  v. 
BoMnouet,  1  Brod.  &  B..  236;  Piatt  on  Gov.,  8 
Law.  Lib., 488;  Taylor's  Land.  A  Tenant,  228; 
Turner  v.  Bieharda&n,  7  East,  844;  W^ter  v. 
Oronly,  14  Wend.,  63.) 

Tbe  doctrine  of  Baton  v,  Jaequet  has  been 
followed  in  New  York  (see  4  Kent's  Com.,  158, 
154),  but  the  doctrine  of  that  case  was  repudi- 
ated as  to  the  District  of  Columbia  in  the  cases 
of  Stdle  V.  Carroll,  12  Pet.,  201 ;  and  Van  Nets 
V.  Hyatt.  IS  lb.,  fm. 

Afpiln,  these  trustees  might  themselves  have 
sold  and  conveyed  the  leaseboid  interest  in 
question.  Suppose  that  bad  been  done,  would 
not  tbe  purchaser  have  taken  tbe  interest,  sub- 
ject to  all  tbe  covenants  in  tbe  lease?  That 
cannot  be  qiiestioned.  If  so,  then  tbe  trustees 
must  have  held  the  lease  In  the  same  manner 
themselves;  for  they  could  not  have  assiened 
the  lease  'subject  to  a  burden  from  [*SS3 
which  it  was  exempt  whilst  in  their  own  hands. 

Finally;  how  docs  the  question  stand  in  ref- 
erence to  condderations    justice  ud  equity? 
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Suppose  the  lease  had  beeo  one  of  great 
value.  BUu^eU  chose  to  incur  debts,  uid  to 
make  an  assignment  of  all  his  property  in  the 
world,  not  onlv  to  secure  particular  farorod 
creditors  for  debts  already  incurred,  but  for  all 
liabilities  which  be  might  afterwards  incur  to 
them.  The  deed  of  trust  is  recorded,  and  pro 
tects  this  property  from  the  just  obligations  im- 
posed by  the  covenants  in  the  lease.  He  holds 
the  property  by  permissioD  of  the  trustees  from 
year  to  year,  until  the  leue  is  about  to  expire, 
when  he  absconds,  and  abandons  the  premises 
in  a  dilapidated  condition.  The  trustees  then 
come  forward,  and  under  their  deed  of  trust 
take  possession  of  all  the  property  on  the  prem- 
ises, sell  it,  and  pay  the  favored  creditors  in 
full  from  the  proceeds;  but  because  the  lease  is 
about  to  expire,  they  repudiate  that,  together 
with  its  covenants,  because  it  was  unprofitable 
to  perform  them.  They  had  received  and  ac- 
cepted the  lease  when  it  was  made,  and  when 
it  was  valuable;  but  when  it  was  about  to  ex' 

{)ire  they  reject  it,  because  to  hold  it,  and  per- 
orm  its  covenants,  or  to  sell  it,  would  be  no 
longer  to  their  advantage. 

The  points  made  by  the  counsel  for  the  de- 
feudaata  Jn  error  were  the  following: 

First.  That  the  action  is  improperly  brought, 
and  the  first  vice  in  the  pleading  being  in  the 
plaintiffs*  dedaration,  on  gencraldemurrer.  the 
judgment  of  the  court  must  be  affirmed. 

Second.  Failing  in  this,  they  maintain  lhat 
the  matters  set  up  in  the  second  and  third 

SJeas,  are  properly  pleadable  to  this  action,  and 
umish  a  complete  bar  to  plaintiffs'  recovery. 
First.  As  to  the  first  general  point,  they  say: 
I.  The  action  on  the  covenant  to  repair,  in 
this  demise,  should  have  been  a  joint  action  by 
all  the  landlords. 

If  the  covenant  is  expressly  joint,  the  action 
must  be  joint ;  and  if  il  be  joint  and  several,  or 
several  only  in  the  terms  of  it,  yet,  if  the  in- 
terest be  joint,  and  the  cause  of  action  be  joint, 
the  action  must  be  joint.  {Sling^'s  case,  6  Co. , 
IH  16];  SeeU»ttm  v.  CUptham,  1  Saund.,  2 
Keb.,  338,  839,  347,  885;  Spencer  v.  J)urant, 
Comb.,  115;  1  Show.,  8;  Jokiuon  v.  ITt/ton, 
Witles,  S48:  7  Mod.,  845;  Saunden  v.  Johnaon, 
Skin,  401;  Uopldruon  v.  Lee,  14  Law  J..  N.  8  , 
101;  Anderson  v.  Martindale,  1  fioat,  497: 
Kingdom  v.  Jonea,  T.  Jones,  150.) 

And  the  reason  to  clearly  given  in  Aaderton 
V.  Martindale,  1  East,  500,  where  the  court 
say:  If  both  parties  were  allowed  to  bring  sep- 
arate actions  for  the  same  interest,  where  only 
584*]  one  *duty  was  to  be  performed,  which 
of  them  ought  to  recover  for  the  non-perform- 
ance of  the  covenant! 

If  the  covenant  is  equivocal,  the  interest  of 
the  parties  will  determine  the  right  of  action, 
and  make  it  joint  or  several,  as  the  hiterestand 
cause  of  action  is  joint  or  several.  (Sheppard's 
Touchstone,  by  Preston,  166.) 

If  tenants  in  common  make  a  lease  to  another, 
rendering  to  them  a  certain  rent  during  the 
term,  "  the  tenants  in  common  shall  have  an 
action  of  debt  against  the  lessee,  and  not  divers 
actions,  for  that  the  action  is  in  the  peraonal^. 
(Littleton,  sec  816.)  And  this  because  the  de- 
mise is  joint;  but  if  the  demise  were  several, 
whether  in  the  same  instrument  or  not,  the  ac- 
tion must  be  several  for  the  rent,  because  the 
interest  and  cause  of  action  ia  several.  (  H'itt^ 
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$m  V.  EaU,  1  Btng.  N.  C.  718;  1  Scou. 
87S.) 

The  action  must  be  joint  in  all  matters  that 

concern  the  tenements  in  common  (and  where 
the  injury  complained  of  is  entire  and  indlvisi- 
ble)  action  on  the  case  for  nuisance,  &c. ,  de- 
tinue of  charters — mirranlia  ehnrta;  case  fw 
ploughing  lands  whereby  cattle  were  hurt:  tres- 
pass for  breaking  into  their  bouse;  breaking 
their  inclosure  or  fences;  feeding.  wastioK  ot 
defouling  thetrgnu«;cuttittgdown  theirtimber; 
fishing  in  their  piscary,  &c. ;  because  in  these 
cases,  though  their  estates  are  several,  yet  the 
damages  survive  to  all;  and  it  would  be  un- 
reasonable to  bring  several  actions  for  one 
single  trespass;  so  if  there  be  two  tenaats  in 
common,  and  they  make  a  bailUI,  and  one  of 
them  diea.  the  survivor  shall  have  an  action  of 
account,  for  the  action  given  to  them  for  the 
arrearages  of  rent  was  joint.  (See  Arcbbold's 
Civil  Plead.,  tit.  Joinder  of  Plaintiib,  64.  wtA 
the  cases  cited;  Baa  Abr.,  Dub.  ed..  1786.  tit. 
Joint  Tenants  and  Tenants  in  Common,  let.  K., 
and  caset-  cited.) 

Bacon  says:  A  makes  a  lease  in  which  the 
lessee  covenants  to  repair;  lessor  grants  his 
revenion  by  aeveral  mmetien  to  several  peraons, 
and  lessee  wdgns  to  J.  S.  In  an  actkm  of  cov- 
enant by  the  grantees  of  the  reversion  for  not 
repairing,  the  question  was,  if  two  tenants  in 
common  of  reversion,  could  join  in  bringioe  nn 
action  of  covenant  against  the  assignee.  And 
it  was  held,  that  they  could  and  ought  to  jma 
in  this  case,  being  a  mere  personal  action  ac- 
cording to  Littleton's  rule,  which  was  beta  gen- 
eral, without  rehUioD  to  any  privity  of  con- 
tract; and  that  the  covenant  being  indivisible, 
the  wrong  and  damages  could  not  be  distrib- 
uted, because  uncertain;"  and  he  cites  the  same 
cases  that  Arcbbold  does.  Archbold  says,  after 
speaking  of  the  several  cases  of  pcrEonsii  actions 
in  which  they  must  Join,  and  enumeratine  the 
cases  in  which  they  need  not  join,  "  But  m  all 
other  actions  where  that  which  is  sued  tor  is 
not  distributable,  as  in  .'covenant  for 
not  repairing  where  the  damages  are  not  dis- 
tributable because  uncertain,  tenants  in  com- 
mon must  join  in  the  action." 

In  Foley  v.  Addenbrooke,  4  Q.  B.,  307,  3  O. 
&  D.,  64,  Lord  Denman  says,  "  The  result  of 
the  cases  appears  to  be  this,  that  when  the  le- 
gal interest  and  cause  of  action  of  the  cove- 
nantees are  several,  they  should  sue  separately, 
though  the  covenant  be  joint  in  ita  ternis;  but 
the  several  interest  and  several  ground  of  ac- 
tion must  distinctly  appear." 

And  in  Bradbume  v.  Boifietd.  14  M.  &  W., 
574,  Parke,  B.,  delivering  Ihe  opinion  of  the 
court,  says:  "It  becomca  unnecessary  to  de- 
cide whether  one  of  several  tenants  In  conunan. 
leasors,  could  sue  on  a  covenant  with  all  to  re- 
pair, as  to  which  there  Is  no  decisive  authority 
either  way.  Tliat  all  could  sue  is  perfectly 
clear;"  and  he  cites  the  cases  referral  to 
Bacon  and  Archbold.  (See,  also.  Simp»n  v. 
Clayton,  per  Tindal,  Ch.  J.,  4  Bing.  K  C, 
781,  and  Waioffield  v.  Brown,  (J.  B.,  Trin.  T. 
1846.  7  Law  Times,  450.) 

These  two  cases  of  Swey  v.  Addtmbreoke,  and 
Bradbume  v.  Bo^dd,  are  cases  in  point,  and 
show  that  if  there  are  covenants  which  sit 
joint  and  several  in  the  same  inslrumeni,  and 
there  to  aigr  one  act  or  thing  to  be  done  for  il» 
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redrras  of  which  they  may  all  join,  and  there 
are  covenants  where  they  may  sue  severally, 
then  ttie  actioD  for  a  breach  of  that  covenant 
in  which  all  join,  roust  be  a  joint  action, 
sad  the  action  for  the  breach  of  any  covenant 
when  all  cBOoot  join  .must  be  a  separate  action. 
(See,  also,  8ora^  t.  Park.  13  M.  ft  W..  146, 
and  see  the  query  put  by  Parke,  B.,  at  p.  566, 
14  M,  &  W.)  "  If  there  is  a  demise  by  one  ten- 
ant in  common  as  to  his  moiety,  and  a  demise 
by  the  other  tenaot  in  common  as  to  the  other 
moiety,  by  the  same  instrument,  and  there  is  a 
oovenant  to  repair,  I  want  you  to  show  that 
each  may  sue  separately."' 

In  this  case  the  covenants  are  joint  and  sev- 
eral ;  they  all  may  join  in  an  action  for  repairs; 
they  all  may  ^oin  for  a  failure  to  pay  taxes; 
they  are  all  Jointly  interested  in  the  possession 
and  mode  of  enjoyment;  the  covenant  for  re- 
pairs atfeels  only  the  reversioners*  possession 
and  enjoyment,  not  the  title;  it  is  a  joint  and 
several  demise,  and  the  covenant  is  to  them 
jointly  and  severally  for  a  thing  whicb  is  not 
distributable.    They  must  join. 

The  non- joinder  of  plaintiffs  on  oyer  may  be 
taken  advantage  of  on  the  plea  of  non  est  fac- 
tum, and  is  for  the  court.  (iSxfoaton  t.  UUp- 
Mham,  1  Saund.,  154,  n.  1.) 

Second.  Thematterssei  upinthesecondand 
third  pleas  are  properly  pleadable  in  bar. 

First  plea.  It  is  a  conveyance  of  a  leasehold 
interest  to  third  parties  upon  trust  to  secure  a 
debt. 

080*]  *The  possession  is  to  remain  in  the 
assignor  until  default,  and  he  is  to  pay  the  rent. 

The  assi^ment  is  not  signed  or  sealed  by  the 
asaigDees.  and  they  never  took  possession. 

Second  plea.  The  plaintiffs  tbemaelTes  took 
possession  before  the  expiration  of  the  term, 
and  on  the  default  of  the  assignor,  and  offered 
the  premises  for  rent,  and  made  alterations  and 
repairs  before  the  expiration  of  the  term. 

It  is  a  trust,  and  not  simply  a  mortgage.  It 
is  a  conQdence,  not  issuing  out  of  the  land, 
but  as  a  thing  collateral,  annexed  in  privity  to 
the  estate  of  the  land,  and  to  the  person  touch- 
ing the  land.  (Co.  Litt.,  273,  b.)  While  a 
mortgage  is  a  debt  by  specialty  (2  Atk.,  485), 
secured  by  a  pledge  of  lands  of  which  the  le- 
gal ownership  Is  vested  in  the  creditor,  but  of 
which  in  equity  the  debtor  and  those  claiming 
under  him  remain  the  actual  owner  until  fore- 
closure.  (Coote  on  Mort.,  1.) 

Here  is  aspedal  trust,  ministerial  in  its  char- 
acter (Lewin  on  Trusts,  31.  22),  in  which  the 
trpstee  holds  the  legal  estate  wltb  a  power  to 
sell  and  convey  for  the  benefit  of  the  debtor  and 
creditor.  He  takes  no  interest  personally  in  the 
land.  He  has  no  right  to  the  possession,  ex- 
<:ept  for  the  mere  purposes  of  sale;  he  has  no 
right  to  the  rents,  issues,  profits  or  other  in- 
come from  the  land.  Inall  thishe  differs  from 
a  mortgagee. 

He  is  a  mere  agent  of  both  parties,  as  a  means 
of  holding  and  transmitting  the  title  to  others. 

Can  he  be  bound  personally  by  the  covenant 
of  those  from  whom  bis  authority  emanates? 

But  it  is  said  be  is  a  mortgagee  of  a  lease- 
bold  interest,  and  as  such,  is  bound  by  a  cove- 
luuit  to  rep^r  the  mortgaged  premises.  And 
for  this  WUlianu  v.  Bomnquet,  1  Bro.  A  Bing., 
38tf,  u  relied  upon.  It  is  undoubtedly  true  that 
that  case  has  overruled  Maton  v.  Jaeguea,  8 
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Doue.,  456,  and  is  to  be  taken  as  the  law  of 
En^rland  at  this  day. 

Eaton  V.  Jaeguea  was  decided  10th  Novem- 
ber. 1788.  It  proceeded  on  the  ground  that  it 
was  not  an  assignment  of  all  the  mortgagor's 
estate,  title,  right,  3sc. 

WiiUanu  Y.aomnquet  goes  upon  the  ground 
that  privity  of  estate  existed  by  acceptance  of 
the  assignment,  which  it  afflrms  to  be  equal  to 
possession,  and  privity  of  contract  by  the  as 
sigament  of  a  contract  made  with  the  lessee  and 
his  assigns,  and  thus  all  the  estate,  right,  title, 
«fcc. ,  of  the  mortgagee  passed  by  the  assignment. 

"The  American  doctrine."  says  Mr.  Green- 
leaf,  note  1,  p.  101,  to  the  3d  vol,  of  his  edi- 
tion of  Cruise,  "  as  now  generally  settled,  both 
at  law  and  in  equity,  is.  that  as  to  all  the  world 
except  the  mortgagee  the  freehold  remahis  iu 
the  mortgagor  as  it  existed  *priorto  the  [*587 
mortgage. "  Of  course  he  retains  all  his  civil 
rights  and  relations  as  a  freeholder,  and  may 
maint^D  any  action  for  an  injury  to  his  pos- 
sesion or  inheritance  as  before.  And  he  cites 
numerous  cases  in  Slalne,  Maasachusetts,  Con- 
necticut, New  York.  Pennsylvania,  and  Mary- 
land. 

At  page  110,  note  to  Tit.  15,  Mortauge,  cb. 
11,  sec.  14,  referring  to  the  cases  of  Baian  v. 
JaequM,  md  Bomnguetv.  Wi^ma:  ''Itiswell 
settled,  as  a  general  docMne,  that  a  mere  legal 
ownership  does  not  make  the  party  liable,  in 
eases  like  those  supposed  in  the  text,  without 
some  evidence  of  his  possession,  also,  or  of  his 
actual  entry."  It  is  clearly  settled  in  the  law 
of  shipping,  and  he  cites  numerous  cases,  to 
which  reference  is  here  made,  that  fully  sustain 
his  proposition.  And  be  proceeds  to  show  that 
Wmama  v.  Botanquet  rests  on  purely  technical 
grounds.   Beference  is  made  to  the  whole  note. 

The  case  cited  in  that  note  from  4  Lei^,  09, 
went  upon  the  ^uod  that  the  parties  came 
into  equity,  seeking  to  avail  themselves  of  the 
trust,  and  the  court  decided  they  must  take  it 
charged  with  the  burdens  upon  it. 

In  addition  to  the  cases  referred  to  In  these 
notes,  see  the  Maryland  cases,  viz. : 

Payment  of  the  mortgage  debt  re-invests  the 
mortgagor  with  his  title  without  release.  {Fax- 
ton't  Le»»ee  v.  Ptml,  8  U.  &  McH.,  400.) 

The  mortgagor's  interest  is  subject  to  the  at- 
tachment law  of  1195.  {Cktmpbm  v.  Morris,  8 
H.  &  McH.,  585,  561,  562,  676.) 

Being  condemned  and  sold  under  execution, 
the  purchaser  has  a  right  to  redeem.  {Ford  et 
at  V.  Philpot,  5H.  &  J.,  813,  and  see  the  rea- 
soning of  the  OhanceUor  in  this  case.)  The 
mortgagor  is  the  substantial  owner,  and  so 
long  as  the  equity  of  redemption  lasts,  may  dis- 
pose of  the  property  as  he  pleases. 

Unless  there  is  an  agreement  to  the  contrary, 
the  mortgagee  has  a  right  to  the  possession  of 
the  mortgaged  property,  and  trespass  will  not 
lie  against  bim  for  taking  it.  {Jamieton  v. 
J?r«ce,  6G&  J.,  73.) 

But  the  mortg^ee  has  an  interest  in  the  sub- 
ject matter  not  abeolute,  but  only  commensu-* 
rate  with  the  object  contemplated  by  the  mort- 
gage, the  security  of  the  debt.   [Bvana  v.  Mer- 
rOvn,  8G.  &  J.,  89.) 

The  devisees  of  the  mortgagor  have  a  right 
to  call  on  the  executor  to  redeem  out  of  the 
surplus  over  specific  l«;acies.  (OAsm  v.  Jlf^ 
Oonaiek,  10  G.  A  J.,  W.) 
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The  interest  of  the  mortgagee  passes  to  his 
executor;  that  of  the  mor^agor  to  the  heir. 
{Chaie  V.  Loefcerman,  11  O.  &  J..  185.) 

These  cases  clearly  establish  the  proposition 
688*]  of  Lord  Mansfield, *in  Eitton  v.  Jacqtia, 
thai  the  whole  estate,  right  and  interest,  do 
not  pass  by  the  assignment  of  the  leaae,  byway 
of  mortgage. 

They  are  supposed  to  be  in  conflict  with 
8teae  T.  CamM,  13  Pet..  205,  and  Van  Nm  T. 
SyaU,  18  Pet..  aW-BOO. 

As  to  the  first;  it  only  afSrms  the  common- 
law  doctrine  thnt  there  can  be  no  dower  in  an 
equitable  estate. 

As  to  the  second;  it  affirms  the  common-law 
doctrine  that  legal  estates  only  are  subject  to 
execution  at  law.  But  the  case  referred  to  at 
p.  ilOO,  as  a  manuscript  case,  and  which  is  sup- 
posed to  be  the  case  of  Harrit  v.  Alaxk,  106. 
&  J.,  326,  shows  that  where  there  is  judgment 
against  a  party  having'  an  eouitable  interest, 
and  an  execution  issued  and  returned  nuUa 
bona,  the  judgment  creditor  may,  through  a 
court  of  equity,  reach  the  equitable  interests. 

Again.  The  assignee  of  a  lease  by  way  of 
mortgage,  where  there  ts  a  covenant  such  as 
exists  in  this  case,  cannot  be  in,  by  privity  of 
estate.  {Astur  t.  Hoyt.  Q  Wend.,  003.)  His  li- 
ability arises  solely  from  privity  of  estate — not 
of  contract.  {Waltony.  C?rWy,  14  Wend..  68; 
and  see  Piatt  on  Cov..  493,  4ti4,  and  cases  in 
notes  V  and  t.)  He  is  HablQ,  therefore,  only  for 
acts  during  hia  possession.  (Piatt.  494  and  503, 
and  cases  cited.) 

Here  the  claim  Is  for  the  whole  period  of  the 
lease  to  the  bringing  of  the  suit.  It  is  a  cov- 
enant to  kee|)  in  repair.  It  must  be  to  keep  it 
so  while  in  his  possession. 

The  third  plea  sets  up,  that  the*acts  of  plaint- 
iff prevented  or  dispensed  with  any  obligation 
of  the  defendants  to  repair. 

As  between  the  original  parties,  the  duty  can 
only  be  discharged  by  a  release  under  seat. 
The  assignee  is  in  a  different  position.  (Piatt. 
493.  494.)   He  may  avoid  it  by  aasignment. 

Here  the  assignment  is  by  deed  poll.  The 
obligation  of  the  assignee  may  be  released  by 
parol.  A  surrender  of  the  premises  without  a 
release  would  be  sufilcient.  The  interference 
of  the  landlord,  or  any  acts  of  ownership,  by 
which  Uie  possession  and  enjoyment  were  pre- 
vented or  impaired — especially  the  taking  pos- 
session, offering  to  rent,  and  proceeding  to 
make  the  repairs  and  such  alterations  as  the 
landlord  saw  tit — amount  to  a  waiver. 

Third  Poiat.  This  is  an  action  of  covenant. 
The  foundation  of  such  an  action  is  the  waX  of 
the  covenants. 

The  action  will  not  lie  on  a  deed  poll  against 
the  grantee.   (Piatt  on  Cov.,  10-18,  inclusive.) 

Comyn  on  Land,  and  Ten.,  378,  citing  MiU» 
T.  Harria,  from  Bay  ley,  J.,  liOndoD,  October 
sittings,  1820. 

'An  action  on  the  case  by  the  lessee  will  lie 
against  the  assignee,  but  covenant  will  not  lie. 
JETSO*]  *Here  there  was  neither  a  sealing  by 
the  assignees,  nor  any  possession  under  the 
lease;  covenant  will  not  he. 

The  judgment  of  the  Circuit  Court  was  there- 
fore right. 

Mt.  Wylie,  in  reply  i 

1st  Point.  The  cause  of  action  was  several, 
because  the  interests  were  several.   The  inter- 


ests  being  several,  the  covenants  in  the  lease,  it 
must  follow,  were  several  also.  If  tlw  cov- 
enants were  several,  and  the^  were  broken, the 
breach  and  the  cause  of  action  must  tberefme 
be  several.  It  would  be  a  solecism  to  say  that 
the  cause  of  action  was  joint,  upon  a  ooveoaot, 
when  the  interests  were  several  and  the  cov- 
ents  several.  The  breach  of  the  covenant  and 
the  cause  of  action  must  follow  the  quality  of 
the  covenant.  If  that  be  Joint,  the  breach  of 
it  is  joint;  if  it  be  several  the  breach  of  it  Is 
several. 

The  lessors  were  tenants  in  common  of  the 

Jtremises  in  question.  Tenants  in  common  are 
oint  but  in  one  respect.  They  have  neither  the 
unity  of  time,  nor  of  title,  nor  of  interest;  but 
only  the  unity  of  possesion.  They  can  joia, 
therefore,  in  an  action  only  when  there  has  been 
an  injury  to  thdr  united  posaesdon;  as  in  the 
case  of  trespass,  waste,  &c. 

The  breach  of  the  covenant  complained  of  in 
the  present  action,  was  an  injury  only  to  the 
interests  of  the  several  lessors,  and  not  to  their 
possesion;  and  their  interests  being  aevenl 
the  coTenants  and  the  breach  of  them  must  be 
several.  The  case  of  Bra^urne  v.  Botfidd, 
14  M.  &  W.,  674.  which  is  so  confidently  relied 
upon  by  the  defense,  was  decided  upon  an  en- 
tirely different  point.  In  that  case  the  cove- 
nant was  construed  to  be  joint,  because,  as  to(»e 
of  the  interests,  there  were  trustees,  and  these 
trustees  as  well  as  their  eututa  que  trwU,  were 
parties  to  the  demise  and  the  covenant.  2?ow, 
if  the  covenant  had  been  coiiatnied  to  be 
several  hi  that  case,  then  these  trustees  and  their 
eettuia  que  trvet  might  have  sued  for  the  same 
breach,  and  it  would  have  been  impossible  to 
tell  for  which  of  them  judgment  oould  be 
rendered.  The  question  was,  "  What  was  to  be 
done  with  the  Foleys,"  and  if  both  the  trustees 
and  their  benificianes  could  sue  separately  for 
the  same  injury,  then  would  follow  the  absurd- 
ity that  "the  whde  was  not  equal  to  all  its 
parts."  And-ia  the  ooDcluiiion  of  the  opinion 
delivered,  the  court  expressly  disclaim  to  de- 
cide the  question  now  under  examination.  The 
very  point  was  decided  in  WUkin»on  v.  Loyi, 
2  Mod.,  82.  (See,  also,  notes  A  and  B  Xo  Be- 
dettony.  CUptham,  1  Saund.,  153;  Jame$  v. 
Bmory,  8  Taunt.,  S44;  BeoU  t.  Godum.  1  Boa 
&P.,67;  9  A.  AE.,  333.) 

3d  Point.  The  authorities  already  referred  to 
leave  no  ground  to  doubt  as  to  what  is  the  doc- 
trine of  the  common  law  on  this  *point.[*590 
There  can  no  longer  be  any  question  about  thai. 
The  only  question  (if  it  can  be  a  question  st 
all)  is.  whetherthe  common  law,  or  some  other 
law  that  we  know  nothing  of,  is  the  law  of  the 
District  of  Columbia.  In  some  of  the  Sl^ 
this  doctrine  of  the  common  law  haa  beta 
changed  by  express  enactment,  and  in  othos 
the  common  law  has  been  abrogated  by  a  grad- 
ual course  of  judicial  construction.  But  io 
this  district  there  has  l>een  no  enactment  on  tlw 
subject ;  nor  has  there  been  any  gradual  ooorve 
of  judidid  ccHistnibtion  toundfirmiiieaiid  wear 
away  the  settled  doctrines  of  the  oommoo  law. 
And  this  court,  in  ^etts  v.  Qrrroa.  and  r«s 
JVesa  V.  Hyatt,  already  cited,  has  shown  its  de- 
termination to  uphold  the  common  law.  againal 
the  invasion  of  new  principles  and  doctrines, 
wliicb  bad  succeeded  in  driving  out  the  ooot- 
roon  law  fromBomeof  the  States  of  the  Unlca. 
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Maryland  is  one  of  the  Btates  in  which  thecom- 
mon  law  has  in  this  re6[>ect  been  changed  hy 
statute,  since  its  ceasioD  to  the  United  States  of 
this  portion  of  the  District  of  Columbia;  and 
the  autboriUes  of  that  State  are  therefore  not 
to  be  considered  in  this  caae. 

As  to  the  position  that  an  a^ffnee  of  a  lease 
is  not  liable  on  the  covenants  to  repair,  con- 
tained in  it,  that  is  a  new  doctrine,  agiunst 
which  it  is  lordly  necessary  to  refer  to  author- 
.  Uies. 

Afr.  Jutitiee  Daniel  delivered  the  opinion  of 
the  court : 

The  plaintiffs  brought  their  action  of  cove- 
nant, in  the  court  above  mentioned,  against  the 
defendants,  to  recover  of  them  in  damages  the 
value  of  repairs  made  by  ihe  plaintiffs  upon 
certain  properly  in  the  City  of  Washington, 
knOwn  as  the  Kational  Hot^,  which  had  been, 
on  the  17th  of  A.pril,  1844,  leased  by  the  plaint- 
iffs, together  with  Roger  C.  Weigfatman,  Philip 
Otterback,  William  A.  Bradley,  and  Robert 
Wallach,  to  Samuel  S.  Coleman,  for  the  term 
of  live  years.  This  properly  was  owned  by  the 
lessors  in  shares  varying  in  number  as  to  the 
several  owners;  and  by  the  covenant  in  the  deed 
of  demise,  the  rent  was  reserved  and  made  pay- 
able to  the  owners  severally  in  proportion  to 
their  respective  interests,  the  interests  of  the 
plaintiffs  only  in  the  sharesownedby  them  being 
joint.  In  audition  to  the  covenant  on  the  part 
of  the  lessee  for  payment  to  each  of  the  lessors 
of  his  sef)arate  proportion  of  the  rent,  there  is 
a  covenant  by  the  leasee  for  the  payment  of  the 
taxes  and  assessments  which  might  become  due 
upon  the  premises  during  the  term,  and  a  fur- 
ther covenant  that  he  would,  during  the  same 
time.  "  keep  the  said  hotel  with  the  mmuages 
and  appurtenances  in  like  good  order  and  con- 
dition as  when  he  received  the  same.and  would, 
at  the  expiration  of  the  said  term,  surrender 
tbcm  in  like  good  repair."  On  the  1st  of  Jan- 
uary, 1847,  the  lessee,  Coleman,  assigned  all 
601*]  *liis  interest  in  the  lease  to  Cornelius  W. 
Blackwell,  who  entered  and  took  possession  of 
the  premises.  On  the  17th  of  February,  1848, 
Bluckwell,  by  deed  poll,  conveying  to  the  de- 
fendants, Bradley  and  Middleton,  all  the 
goods,  chattels,  household  stuffs,  and  furni- 
ture then  upon  the  premises,  together  with  the 
good  will  of  the  said  hotel  and  busineu,  and 
the  rest  and  reddue  of  the  unexpired  term  «id 
lease  of  said  Blackwell  in  the  premises — upon 
trust  to  permit  the  said  Blackwell  to  remain  in 
pottsession  and  eujoyment  of  the  property  until 
he  should  fail  to  pay  and  satisfy  certain  notes 
and  re&ponsibilities specified  in  the  instrument; 
but  upon  the  failure  of  Bhu^welt  to  pay  and 
satisfy  those  notes  and  res^nsibilities,the  trust- 
ees were  to  take  pcesesaion  of  the  property 
conveyed  to  them,  and  to  make  sale  thereof  at 
public  auction  for  the  purposes  in  the  deed 
specified.  Blackwell  remained  in  possession 
after  the  execution  of  the  deed  to  the  defend- 
ants, until  the  6th  of  March,  1849,  when  he  ab- 
sconded, leaving  a  portion  of  Llw  rent  of  the 
premises  In  anear.  The  property  having  been 
ibus  abandoned  by  the  tenant,  an  agreement 
was  entered  into  between  the  owners  of  the 
property  and  the  defendants,  that  a  distress 
shall  not  be  levied  for  the  rent  in  arrear,  but 
that  the  defendant  diould  sell  the  effects  of 
^OWA«D  10. 


Blackwell  left  upon  the  premises,  and  from 
the  proceeds  thereof  should  pay  the  rent  up  to 
the  Ist  of  May,  1849— the  defendants  refusing 
to  claim  or  accept  any  title  to,  or  interest  in, 
the  unexpired  portion  of  the  lease,  or  to  take 
possession  of  the  demised  premises.  In  Ihis 
state  of  things  the  plaintiffs,  being  the  largest 
shareholders  in  those  premises,  proceeded  to 
take  possession  of  and  to  occupy  them,  and  to 
put  upon  them  such  repairs  as  by  them  were 
deemed  necessary,  and  have  contiiiued  to  hold 
and  occupy  them  up  to  the  institution  of  this 
suit.  The  action  was  brought  by  the  plaintiffs 
alone,  and  in  ^eir  own  names,  to  recover  their 
proportion  of  the  damages  alleged  by  them  to 
have  been  incurred  by  the  breach  of  the  cov- 
enant for  repairs  contained  in  the  lease  to  Cole- 
man, which  was  assigned  to  Blackwell,  and  by 
the  latter  to  the  defendants  by  the  deed  poll  of 
February  17th,  1848. 

To  the  declaration  of  the  plaintiffs  the  de- 
fendants pleaded  four  separate  pleas.  To  the 
8d  and  4lh  of  these  pleas  the  defendants  de- 
murred, and  as  it  was  upon  the  questions  of  law 
raised  by  the  demurrer  to- these  pleas,  that  the 
judgment  of  the  court  was  given,  we  deem  it 
unnecessary  to  take  notice  ot  those  on  which 
issues  of  nict  were  taken.  The  3d  and  4lh 
pleas  present  substantially  the  averments  that 
the  deed  from  Blackwell  to  the  defendants  was 
simply  and  properly  a  deed  of  trust  made  for 
the  security  of  certain  debts  and  liabilities  of 
Blackwell  tbcrein  enumerated;  and  giving 
power  to  the  defendants  in  the  "event  [•603 
of  the  failure  on  the  part  of  Blackwell  to  pay 
and  satisfy  those  responsibilities,  to  take  pos- 
session of  the  subjects  of  the  trust  and  dispose 
of  them  for  the  purposes  of  the  deed.  That  this 
deed  was  not  in  law  a  full  assignment  of  the 
term  of  Blackwell  in  the  demised  premises,  and 
never  was  accepted  as  such,  but  on  the  con- 
trary was  always  refused  by  the  defendants  as 
such;  and  that  Ibe  plaintiffs,  by  their  own  acts, 
would  have  rendered  an  acceptance  imd  occu- 
pation  by  the  defendants,  as  assignees  of  the 
term,  impracticable,  if  such  bad  been  their 
wish  and  intention,  inasmuch  as  the  plaintiffs 
themselves  had,  upon  the  absconding  of  Black- 
well,  the  assignee  of  Coleman,  entered  upon 
and  occupied  the  demised  premises,  and  held 
and  occupied  the  rarae  up  to  the  institution  of 
Uiis  action;  and  had,  during  that  occupancy 
and  of  their  own  will,  made  such  repairs  upon 
the  premises  as  to  the  plaintiffs  has  seemed 
proper  or  convenient. 

Upon  the  pleadings  in  this  cause  two  ques- 
tions are  presented  for  consideration ;  and  com- 
prising, as  they  do,  the  entire  law  of  the  case, 
lU  decision  depends  necessarily  upon  the  an- 
swer to  be  given  to  those  quealions. 

The  first  is.  whether  the  plaintiffs  in  error, 
as  parties  to  the  deed  of  covenant  on  which 
they  have  declared,  can  maintain  their  action 
without  joining  with  them  as  co-plidotifis  the 
other  covenantees. 

The  second  is,  whether  the  defendants  in 
error,  in  virtue  of  the  leeal  effect  and  operation 
of  the  deed  to  them  from  Blackwell,  the  as- 
signee of  Coleman,  and  without  having  entered 
upon  the  premises  in  that  deed  mentioned,  ex- 
cept in  the  mode  and  for  the  purjioses  in  the 
8d  and  4th  pleas  of  the  defendants  set  forth, 
I  and  admitted  by  the  demurrer,  were  bound  for 
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the  fulflllmeot  of  all  the  ooTeoanls  in  the  lease 
to  Coleman,  as  regular  assignees  would  hme 

been. 

The  afflnnative  of  both  these  questions  Is  in- 
dsted  upon  by  the  plaloUfts. 

The  converee  as  to  both  is  asserted  by  the 
defendants,  who  contend  as  to  the  first,  that 
the  covenants  for  repairs  declared  on  and  of 
which  profert  is  made,  is  essentially  a  joint  con- 
tract, by  and  with  all  the  covenantees,  and 
could  not  be  sued  upon  l>y  them  severally;  and 
that  the  demurrer  to  the  8d  and  4th  pleas, 
reaching  back  to  and  affecting  the  first  vice  in 
the  pleadings,  shows  upon  the  face  of  the  dec- 
laration, aad  of  the  instrument  set  out  in  luee 
verba,  a  restriction  upon  the  plaintiffs  toajoint 
interest,  ora  jolnl  cause  of  action  only  with  all 
their  associates  in  the  lease. 

2.  That  the  deed  from  ^lackwell  to  the  de- 
fendants, being  a  conveyance  of  a  leasehold 
interest  in  the  nature  of  a  trust  tor  the  security 
of  a  debt,  by  the  terms  of  which  conveyance 
^93*1  the  *grantor  was  to  remain  in  posses- 
sion till  default  of  payment,  and  the  grantees 
not  having  entered  Into  possession  of  the  de- 
mised premises,  which  were  entered  upon  and 
held  by  the  plaintiffs  themselves,  the  defend- 
ant&could  not  be  bound,  tmder  the  covenant  for 
rep^rs,  to  the  premises  never  In  their  posses- 
sion, and  over  which  they  exercised  no  control. 

The  second  of  the  questions  above  men- 
tioDed,as  presented  by  the  pleadings,  will  befirst 
adverted  to.  This  question  involves  the  much 
controverted  and  variously  decided  doctrine 
as  to  the  responsibility  of  the  mortgagee  of 
leasehold  property,  pledged  as  security  for  a 
debt,  but  of  which  the  mortgagee  has  never 
had  possession,  for  the  performance  of  all  the 
covenants  to  Uie  fulfillment  whereof  a  regular 
as^gnee  of  the  lease  would  be  l>ound. 

With  regard  to  the  law  of  England,  as  now 
settled,  there  seems  to  be  no  room  for  doubt 
that  the  assignee  of  a  term  although  by  way  of 
mortgage  or  as  a  security  for  the  payment  of 
money,  would  be  liable  under  all  the  covenaats 
of  the  original  lessee.  In  the  case  of  Baton  v. 
JaequM.  reported  in  the  2d  Vol.  of  Douglas,  p. 
456,  this  suDject  was  treated  by  Lord  Mansfield 
with  his  characteristic  clearness  and  force;  and 
with  the  the  strong  support  of  Juatiea  Willes. 
Ashurst  and  Duller,  he  decided  that  the  as- 
signee of  a  lease  by  way  of  mortgage  or  as  a 
mere  security  for  money,  and  whohM  not  pos- 
sessioQ.  is  not  bound  for  or  by  the  covenants  of 
the  lessee.  The  language  of  his  Lordship  in 
this  case  is  exceedingly  clear.  "In  leases," 
said  he,  "the  lessee,  being  a  party  to  the  orig- 
inal contract,  continues  always  liable  notwith- 
standing any  assignment;  the  assignee  is  only 
liable  in  respect  oi  his  possession  of  the  thing. 
He  bears  the  burden  while  he  enjoys  the  bene- 
fit, and  DO  longer;  and  If  the  whole  is  not 
rassed,  if  a  day  only  is  reserved,  he  is  not  liable. 
To  do  justice,  it  is  necessary  to  understand 
things  as  they  really  are.  end  construe  Instru- 
ments according  to  the  intent  of  the  parties. 
What  is  the  effect  of  this  instrument  between 
the  partiea?  The  lessor  is  a  stranger  to  it. 
He  uiall  not  be  injured,  but  he  is  not  entitled 
to  any  benefit  under  it.  Cftn  we  shut  our  eyes 
and  say  li  Is  an  absolute  conveyance?  It  was 
a  mere  security,  and  it  was  not.  nor  ever  is 
meant  that  possession  shall  be  taken  until  the 
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default  of  payment  and  the  money  has  been 
demanded.  The  legal  forfeiture  has  only  ac- 
crued six  montlis,  and  if  the  mortgagee  had 
wanted  possesstcm  he  could  not  liave  entered 
viafw^.  He  must  have  broueht  an  ejectment. 
This  was  the  un^erstandlag  of  the  parties,  and 
is  not  contrary  to  any  rule  of  law."  The  same 
doctrine  was  sanctioned  in  the  case  of  Waiktr 
V.  R^tcM,  to  be  found  in  a  n<He  in  Douglas. 
Vol.  II..  p.  461.  But  by  the  more  recmt  caseol 
WiUiamt  V.  Boaanqtut,  il  has  been  decided  tliat 
when  a  *party  takes  an  assignment  of  [*594 
a  lease  by  way  of  mortgage  as  a  security  for 
money  lent,  the  whole  interest  passes  to  him, 
and  he  becomes  liable  on  the  covenant  for  the 
payment  of  the  rent,  though  he  never  occuiHed 
or  became  possessed  in  fact.  This  dectdcm  of 
WilUarru  v.  Bo$angvet  is  founded  on  the  inter- 
pretation put  upon  the  language  of  Littletra 
in  the  fifty-ninth  and  sixtj-uzth  sections  of  tlie 
treatise  on  Tenures — in  the  former  of  which 
that  writer  remarks,  "that  it  is  to  be  under- 
stood that  in  a  tease  for  years  by  deed  or  without 
deed,  there  needs  no  livery  of  seisin  to  be 
made  to  the  l^see,  but  he  may  enter  when  he 
will,  by  force  of  the  same  lease;"  and  in  the 
latter,  "  also  if  a  man  lettetb  land  to  Boother 
for  term  of  years,  albeit  the  lestw  dieth  be- 
fore the  lessee  entereth  into  the  tenements, 
yet  he  may  enter  into  the  same  after  the  death 
of  the  lessor,  because  the  lessee  by  force  of 
the  lease  liath  right  presently  to  have  Che  tene- 
ments according  to  the  force  of  thQ  lease." 
And  the  reason,  says  Lord  Coke,  in  his  com- 
mentary upon  these  sections,  is.  "  because  the 
interest  of  the  term  doth  past  aad  rest  in  the 
lessee  before  the  entry,  and  therefore  the  death 
of  the  lessor  cannot  devest  tliat  which  wis 
vested  before."  True  it  is,  he  says.  "  that  to 
many  purposes  he  is  not  tenant  for  years  untU 
he  enter,  as  a  release  to  him  is  not  good  to  in- 
crease bis  estate  before  entry  "  (Co.  I^tL,  46, 
b.)  Again  It  is  said  by  this  commentator,  that 
"a release  which  inures  by  way  of  enlarging 
an  estate  cannot  work  without  posseasion ;  but 
by  this  is  not  to  be  understood  that  the  lessee 
bath  but  a  naked  right,  for  then  he  could  not 
grant  it  over;  but  seeing  he  hath  enleresm  Ut- 
tram  before  entry,  he  may  grant  It  over,  albdt 
for  want  of  actual  poesession  he  is  not  capAble 
of  a  release  to  enlarge  his  estate."  Whatever 
these  portions  and  the  quAliflcations  acoon- 
panying  them  may  by  diflorent  minas  be 
tbought  to  Import,  it  is'  manifest,  frxnn  the 
reasoning  and  the  references  of  the  court  in  the 
case  of  WUliams  v.  Botanqutt,  tliat  from  them 
have  been  deduced  the  doctrine  ruled  in  that 
case,  and  which  must  be  regarded  as  the  set- 
tled law  of  the  English  oonrta,  with  reqwct  to 
the  liabilities  of  auignees  of  leasehold  estate. 
But  clearly  as  this  doctrine  may  liave  ben 
established  In  England,  it  is  very  far  from 
having  received  the  uniform  saocum  of  the 
several  courts  of  this  country,  nor  are  we  awarn 
that  it  has  1)een  announced  as  the  settled  law 
by  this  court.'  Professor  Greenleaf.  in  his  edi- 
tion of  Cruise.  Title  16,  MiHtEage.  sees.  18. 
16,  p.  Ill,  inclines  very  deddediT  to  the  doc- 
trine in  BiOon  v.  Jacquet.  After  dthig  the  casei 
of  JaeJrnn  v.  tTiUard,  4  Johns..  41;  of  WkOt 
V.  Bond,  16  Mass.,  400;  WaU(r$T.  3tnoari.  1 
Cain.  Cas.,  47;  OuMna  t.  Hurd.  4  Pfcfc.. 
868,  niUng  the  dot^rine  that  a  mortgagee  out  of 

BOTABD  16. 

Digitized  by  LjOOg IC 


18S8 


Oalysbt  BT  AL.  T.  BbADIiKT  bt  al. 


594 


poescssion  has  no  interest  which  can  be  sold  uq- 
der  execution,  but  that  the  equity  of  *re- 
deniption  remoitiiDff  in  the  mortgagor  is  real 
estate,  which  may  be  extended  or  sold  for  his 
debts;  and  farther,  that  the  mortgagee  derives 
no  profit  from  the  land  until  actual  entry  or 
other  exertion  of  exclusive  ownership,  pre- 
vious to  which  the  mortgagor  takes  the  rents 
and  profits  without  liability  to  account,  Mr. 
Oreenleaf  comes  to  the  following  conclusion, 
namely:  "On  these  grounds  it  nas  been  held 
here  as  the  better  opinion,  that  the  mortgagee 
of  a  term  years,  who  hxt  not  taken  possea- 
alon,  has  not  all  the  legal  right,  title  and  inter- 
est of  the  mortgagor,  and  therefore  is  not  to  be 
treated  as  a  complete  assignee  so  as  to  be 
chargeable  on  the  real  covenants  of  the  as- 
aignor." 

In  the  case  of  Asi&r  v.  Sca/i,  reported  in  the 
5th  of  Wend.,  603,  decided  after  the  case  of 
WHUanu  v.  Ruanmiet,  and  in  which  the  latter 
caae  was  coosiderea  and  commented  upon,  the 
Supreme  Court  of  New  York,  upon  the  prio- 
dpie  that  the  mortgagor  is  the  owner  of  the 
property  mortgaged  against  all  the  world,  sub- 
^t  only  to  tlie  Tien  of  the  mortgagee,  declare 
the  law  to  be.  "  that  a  mortg^e  of  a  term 
not  in  possession,  cannot  be  considered  as  an 
assignee,  but  if  he  takes  possession  of  the 
mortgaged  premises  he  hit  the  estate,  eum 
In  the  case  of  Walton  v.  Onmly'a  Ad- 
nunittratar,  in  the  14th  of  Wend.,  p.  68,  upon 
the  same  interpretatioD  of  the  rights  of  the 
mortgagor,  which  was  given  in  Ibeformer case, 
it  was  ruled  that  a  mortgagee  who  has  not 
taken  possession  of  the  deoused  premises.  Is 
not  liable  for  rent,  and  that  the  law  in  this  re- 
spect is  in  New  York  different  from  what  it  is 
in  Enf^land.  It  is  contended  on  behalf  of  the 
plaintiff  in  error,  that  the  doctrine  in  Eaton  v. 
Jfteguet.  and  in  the  several  decisions  from  the 
state  courts  in  conformity  therewith,  is  incon- 
sistent with  that  laid  down  bv  this  court  in  the 
cases  of  Stetk  v.  Carroll,  in  the  12tb  of  Pet., 
aOl.  and  of  Fan  Ifeai  v.  Hj/att  et  al.,  in  the 
18th  of  Pet..  394.  With  r^rd  to  this  position 
it  may  be  r^narked,  that  the  questions  brought 
directly  to  the  view  of  the  court,  and  regularly 
and  necessarily  passed  upon  fn  these  cases, 
did  not  relate  to  the  rights  and  responsibilities 
of  the  assignee  of  a  term,  or  to  what  it  was 
requisite  should  be  done  for  the  completion  of 
the  one  or  the  other.  Giving  every  just  lati- 
tude to  these  decisions,  all  that  can  be  said  to 
have  been  ruled  hy  the  former  is,  that  by  the 
common  law  a  wife  Is  notdowable  of  an  equity 
of  redemption ;  and  by  the  latter,  that  an  equi- 
table Interest  cannot  be  levied  upon  by  an  ex- 
ecution at  law.  This  court,  therefore,  cannot 
properlv  be  understood  as  having,  in  the  cases 
of  8tme  V.  CevrroU  and  Van  Ifett  v.  Hj/a^, 
established  any  principle  which  is  coQcloslTe 
upon  the  grounds  of  defense  set  up  by  the 
third  and  fourth  pleas  of  the  defendants.  Nor 
do  we  feel  called  upon,  in  the  present  case,  to 
settle  that  principle;  for  let  it  be  supposed  that 
l>96*]  such  a  prindple  has  *beeD  most  ex- 
plicitly ruled  by  this  court,  sUll  that  supposition 
leaves  open  the  inquiry,  how  far  the  establish- 
ment of  such  a  principle  can  avail  the  plaintiffs 
in  Uw  relation  in  which  they  stand  to  the  other 
covenantees  in  ttw  deed  from  Coleman.  In 
'  other  words,  whether  the  covenant  for  repairs, 
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contained  in  that  deed,  was  not  essentially  a 
joint  covenant ;  one  in  which  the  interest  was 
joint  as  to  al)  the  grantees,  and  with  respect  to 
which,  tiierefore,  no  one  of  them,  or  other  por- 
tion less  than  the  whole,  could  maintidn  an 
action. 

The  doctrines  upon  the  subjects  of  joint  and 
several  interests  under  a  deed,  and  of  the  ne- 
cessity or  propriety  for  conformity  with  reme- 
dies for  inforcing  those  interests  to  the  nature 
of  the  interests  themselves,  have  been  main- 
tained  by  a  course  of  deciuon  as  unbroken  and 
perspicuous,  perhaps,  as  those  npon  which  any 
other  rule  or  principle  can  be  shown  to  rest. 
They  will  be  found  to  be  the  doctrines  of  . 
reason  and  common  sense. 

Beginning  with  Windham't  case,  8d  Reports, 

Krt  6th,  6  a,  6  6.  it  is  said  that  joint  words  will 
taken  respectively  and  severally.  1st.  With 
reqwct  to  tibe  several  Interests  of  the  grantois^ 
3d.  In  respect  of  the  several  interests  of  the 
grantees.  3d.  In  respect  to,  that  the  grant  can- 
not take  effect  but  at  several  times.  4th.  In 
respect  to  the  incapacity  and  impossibility  of ' 
the  grantees  to  take  jointly.  5th.  In  respect  of 
the  cause  of  the  grant  or  rcUione  mbgeeta  ma- 
terim.  The  next  caae  which  we  will  notice,  is 
SUng^'a  case  in  the  same  volume,  18  a,  18  b, 
decided  in  the  Exchequer.  In  this  ease  it  was 
ruled  that  a  covenant  with  several  a  mm  qua- 
libet  and  quaUbet  eorum,  is  a  several  covenant 
only  where  there  are  several  Interests.  Where 
the  interest  Is  joint  the  words  cum  quaUbet  et 
quaXibet  e&rum  are  void,  and  the  covenant  is 
joint.  In  the  case  of  Eedeaton  and  Wife  v. 
CWpsAam,  the  law  is  stated,  that  although  a 
covenant  be  joint  and  several  in  the  terms  of  It, 
yet  if  the  interest  and  cause  of  action  be  joint, 
the  action  must  be  brought  by  all  the  covenant- 
ees. And  on  the  other  hand,  if  the  interest 
and  cause  of  action  be  several,  the  action  may. 
be  broufiht  by  one  only.  (1  Saund.,  158.)  The 
learned  annotator  upon  Sir  Edmund  Saunders, 
in  his  note  to  the  case  of  Sedetton  v.  CUptham 
has  collected  a  number  of  cases  to  this  p(dnt 
and  others  which  go  to  show  that  where  there 
are  several  Joint  covenantees,  and  one  of  them 
shall  sue  alone  without  averring  that  the  others 
are  dead,  the  defendant  may  take  advantage 
of  the  variance  at  the  trial,  and  that  the  prin- 
ciple applicable  to  such  a  case  is  different  from 
that  which  prevails  where  the  action  is  brought 
against  one  of  several  joint  covenantors  or  ob- 
ligors who  can  avail  themselves  of  the  irregu- 
larity by  plea  In  abatement  only.  The  same 
rule  with  resw^  to  ttie  construction  of  cove- 
nantsand  to  the  legal  rights  and  *p08ition[*597 
of  the  parties  thereto  in  courts  of  law  may  be 
seen  in  the  cases  of  Ander»on  v.  Jlfartindtde,  1 
East,  497;  WUhen  v.  Bireham,  8  B.  <&  C,  355; 
JbfflM  T.  Ansry.  9  Price,  588. 

It  remiUns  now  to  be  ascertained  how  far  ttie 
parties  to  the  case  before  us  come  within  the 
infiuence  of  principles  so  clearly  defined,  and 
so  uniformly  maintained  in  the  construction  of 
coveuants  and  in  settling  the  legal  consequences 
flowing  from  that  interpretation.  The  instru- 
ment on  which  the  plainUSb  instituted  their 
suit  was  a  lease  from  the  plaintiffs  and  various 
other  pereons  Interested  Id  different  proportions 
in  the  property  demised,  and  by  the  terms  of 
which  lease  rent  was  reserved  and  made  payable 
to  tlu  several  owners  of  the  premises  In  the 
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proporliOD  of  their  respective  mterests.  Bo  far 
as  the  reservation  and  pavment  of  rent  to  the 
coveoaoiees,  accordiog  to  uieir  several  interest, 
made  a  part  of  the  lease,  the  contract  was 
several,  aod  each  of  the  covenantees  could  sue 
separately  for  his  portioo  of  the  rent  expressly 
reserved  to  him.  But  in  this  same  lease  there 
is  a  covenant  between  the  proprietors  and  the 
lessee,  that  the  tatter  shall  keep  the  preraiBes  in 

good  and  teoantable  repair,  and  shall  return 
le  same  to  those  proprietors  in  the  like  con- 
dition, and  it  is  upon  this  covenant  or  for  the 
breach  thereof  that  the  action  of  the  plaintiffs 
has  been  broueht.  le  this  a  joint  or  several 
covenantT  It  has  been  contended  that  it  is  not 
joint,  because  its  stipulations  are  with  the 
several  covenantees  jointly  and  severally.  But 
the  answer  to  this  position  is  this:  Are  not  all 
the  covenantees  interested  in  the  preservation 
of  the  property  demised,  aod  is  any  one  or  a 
greater  portion  of  them  exclusively  and  sepa- 
rately Interested  in  its  preservation?  And  would 
not  Uie  dilapidation  or  destruction  of  that  prop- 
erty inevitable  affect  and  impair  the  intcreats  of 
all,  however  It  might  and  necessarily  would  so 
affect  them  in  unequal  amountst 

It  would  seem  difficult  to  iras^ne  a  condition 
of  parties  from  which  an  instance  of  jolpt  in- 
terests could  stand  out  in  more  prominent  re- 
lief. This  concluslott,  so  obviona  upon  the  au- 
thority of  reason,  is  sustained  by  express  ad- 
judiratioDs  upon  covenants  essentially  the  same 
with  that  on  which  the  phdntifls  In  this  case 
have  sued. 

The  case  of  Pbles  v.  Addenbrooke,  4  Ad.  & 
Ell.,  107.  The  declaration  in  covenant,  stated 
that  Foley  and  Whitby  had  demised  to  Adden- 
brooke,  lands  and  iron  mines  of  one  undivided 
moiety,  of  which  Foley  was  seised  In  fee; 
Addenbrooke  covenanting  with  Foley  and 
Whitby  and  their  heirs  to  erect  and  work  fur- 
naces and  to  repair  the  premises  and  work  the 
mines;  that  Foley  was  dead,  and  plaintiff. 
Foley's  heir,  and  breaches  were  assigned  as 
committed  since  the  death  of  Foley ;  that  Addea^ 
598*1  brooke,  *and  sioce  his  drath  his  exec- 
utors, had  not  worked  the  mines  effectually, 
nor  repaired  the  premises,  nor  left  them  in 
r^>air.  To  this  declaration  It  was  pleaded,  that 
Whitby,  one  of  the  tenants  in  common,  and 
one  of  the  covenantees,  who  was  not  joined  in 
the  action,  still  survived.  This  plea  was  sus- 
tained upon  special  demurrer,  and  Lord  Den- 
man,  in  delivering  lite  opinion  of  the  court, 
saya:  "  In  the  present  case  the  covenanu  for 
breach,  of  which  the  action  is  brought,  are  such 
as  to  give  to  the  covenantees  a  joint  interest  in 
the  performance  of  them;  and  the  terms  of  the 
indenture  are  such  that  it  seems  clear  that  the 
covenantees  might  have  maintained  a  joint 
action  for  the  breach  of  any  of  them.  Upon 
this  ^inttbecaseof  iftfcAcnv.  Buckiey,  1  Lev., 
lOB,  IS  a  clear  authority;  and  the  case  of  POrie 
V.  Bury,  8  B.  &  C.  858,  shows  that  if  the 
covenantees  could  sue  jointly,  they  are  bound 

to  do  BO." 

The  case  of  Bradburne  v.  Sotfield,  in  the  Ex- 
chequer, reported  in  the  14th  of  Mees.  &  W., 
was  an  action  of  covenant  upon  a  lease  by  seven 
different  lessors  jointly,  according  to  tbeir 
several  rights  and  interests  in  cert^n  coal  mines, 
to  the  defendant,  yielding  and  paying  cert^n 
rents  to  the  leasm  respectively,  and  to  thdr 
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respective  heln  and  aaeigna,  according  to  their 
several  and  respective  estates,  riii^ts  and  in- 
terests la  the  premises;  and  the  defendant  cofe- 
nan ted  with  all  the  above  partiea  and  with  each 
and  every  of  them,  their  and  eadi  watdenrrat 
their  heirs,  executors,  administrators  and  u- 
ftigna,  to  repair  the  premises,  and  to  surrender 
them  in  good  repair  to  the  lessors,  their  hein 
and  asugns  respectively  at  the  end  of  the  term. 
The  declaration  then  deduced  to  the  plaintiff  a 
title  to  the  moiety  of  one  of  the  lemon,  and 
alleged  as  breaches  the  non  repair  of  the  prem- 
ises and  the  im|nt>per  working  the  niinca.  To 
this  declaration  It  waa  pleadea,  that  one  of  the 
original  lessors,  who  had  survived  all  the  other 
covenantees,  was  still  living.  It  was  held,  upon 
demurrer,  that  the  covenants  for  repairs  aod 
for  working  the  mines  were  in  their  natore 
joint  and  not  several,  and  that  the  surviviog 
covenantee  ought  to  have  brou^t  the  aetioiL 
Baron  Paike,  who  delivered  the  opinion  of  the 
court,  thus  speaks:  "  We  have  looked,  since 
the  argument,  into  the  lease  now  set  out  on 
oyer,  aod  into  all  the  authorities  cited  for  the 
plaintiff,  and  are  still  of  opinion  that  he  cannot 
recover  upon  the  covenants  stated  in  the  decla- 
ration. It  is  impossible  to  strike  out  the  nane 
of  any  covenantee,  and  all  the  covenantees  mut 
4her«ore  necessarily  sue  upon  some  corenaBt; 
and  there  appear  tb  us  to  be  no  covenanu  in  the 
lease  which  are  of  a  j<Anl  nature,  if  those  d^ 
clared  upm  are  not,  or  which  would  be  in  gross, 
if  the  persons  entitled  to  the  l^al  estate  had 
had  alone  demised;  for  all  relate  to  and  affect 
the  quality  of  the  subject  of  the  demise,  or  to  i 
the  mode  of  enjoying  of  it." 

*We  regard  the  cases  just  cited  as  1*598 
directly  In  point,  and  u  conclusive  against  the 
cl^m  of  the  plaintiffs  to  maintain  an  actios 
upon  the  covenant  for  repairs  in  the  lease  lo 
Coleman,  apart  from  and  independently  of  the  I 
other  covenantees  in  that  lease  Jointly  and  In- 
separably interested  In  that  covenant  with  the 
plaintiffs.  We  therefore  i^>prove  the  Jodgmcat 
of  the  Circuit  Court,  that  the  plaintiffs  take 
nothing  by  tbelr  writ  and  declsntloo,  bat  thst 
the  defendants  recover  against  them  tbdr  costi 
about  their  defense  sustained,  as  by  the  wkl 
court  was  adjudged;  and  we  order  the  said 
judgmoat  of  the  (Srcnlt  Court  to  be  afflrmrd 

ORDKB. 

This  cause  came  on  to  be  heard  cm  the  , 
transcript  of  the  record  from  the  Circuit 
Court  of  the  United  Slates  for  the  Diatrid 
of  Columbia,  holden  In  and  for  the  County  <A 
Wiuhinglon,  aod  was  ar^ed  by  counae):  «e 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgmeal 
of  the  Circuit  Court  in  this  cause  be,  and  tke 
same  is  hereby  aflbmed,  with  costs.  I 


SAMUEL  H.  EARLY,  PUUtUifin  Bimr. 

V. 

JOHN  ROGERS  Jr.,  ahd  JOSEPH  ROGEB& 
Survivors,  Ac.,  of  Roosbs  &  Bsarnm 
Dtfendanti. 

Whether  attaehment  from  ^ate  court  earn  «*■ 
timet  eelieetion  ^  Mt  ftg  U.  8.  GNtrt- 
PraeUe9~-JuriidioUon, 
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Where  a  oontroverted  case  was,  by  agreement  of 

the  parties,  catered  settled,  and  the  tenna  of  set- 
tlement were  that  the  dolitor  should  pay  by  a 
limited  day.  and  the  creditor  avreed  to  receive  a 
tees  Bum  than  that  for  which  be  had  obtained  a 

IudKinent;  and  the  debtor  failed  to  pay  on  the  day 
Imlted,  the  origltial  iud^ment  became  revived  In 
full  fort-e. 

The  orlKioat  Judgment  bavlnfr  omitted  to  name 
iaterest,  and  this  court  having  affirmed  the  judg- 
ment as  It  stood,  it  was  proper  for  the  court  belnw 
to  isfue  an  execution  for  the  amount  of  the  Judgr- 
m en t  and  costs,  leaving  out  Interest. 

Where  the  debtor  alleged  that  process  of  attach- 
ment had  been  ltdd  In  his  bauds  as  framishee. 
attaching  the  debt  which  he  owed  to  the  creditor 
In  question;  and  moved  the  court  to  stay  execu- 
tion until  the  rights  of  the  parties  could  be  settled 
in  the  State  Court  which  nad  issued  the  attach- 
ment, and  the  court  refused  so  tn  in,  this  refusal  ts 
not  tbe  subject  of  review  by  this  court.  The  mo- 
tion was  addressed  to  tbe  discretion  of  the  court 
below,  which  will  take  care  that  no  Injustice  shall 
bo  done  to  any  party.' 

This  court  eipresses  no  opinion,  at  present,  upon 
the  two  points,  namely: 

1.  Whether  an  attacbmont  from  a  State  Court  can 
obstruct  the  collection  of  a  debt  by  the  process  of 
the  courts  of  the  United  States :  or. 

i.  Whetber  a  writ  of  error  was  the  proper  mode 
of  bringing  the  present  question  before  this  court. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
States  for  the  Western  District  of  Virgiula. 
eOO*]  *0n  tbe  29th  of  June,  1849,  John 
Kogers,  jr.,  and  Joseph  Rogers,  of  Ciucin- 
nati,  and  citizens  of  the  State  of  Ohio,  surviv- 
ors of  the  firm  of  Rogers  &  Brothers,  the  de- 
ceased partner  of  which  was  Alfred  Rogers, 
late  of  St  Louis,  in  Missouri,  sued  Samuel  H. 
Early  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Virginia. 

Early  filed  a  plea  in  abatement,  setting  forth 
certidn  writa  of  foreign  attachment  agaiiut 
Rogers  and  Rogers,  as  Don-realdent  defeod- 
anta,  and  ag^nst  himself  and  others,  as  home 
defendantB.  This  plea  was  afterwards  with- 
drawn, and  the  general  issue  pleaded. 

At  September  Term,  1850,  the  cause  came 
on  for  trial,  when  a  verdict  was  found  for  the 

SlaintifFs  In  the  sum  of  $L3,11S,  on  which  ver- 
Ict  the  following  judgment  was  entered : 
Judgment:  Came  ag^in  the  ptartiea  by  their 
attorneys,  and  thereupon  came  also  the  jury 
impaneled  and  sworn  in  this  cause,  in  pursu- 
ance of  their  adjournment,  and  having  retired 
to  their  chamber,  after  some  hours  returned 
into  court,  and  upon  their  oaths  do  say,  that 
they  find  the  issues  for  tbe  plaintiffs,  and 
assess  their  damages  to  $12,115.  Whereupon 
tbe  defendant  moved  the  court  to  set  aside  tbe 
s^d  verdict,  and  award  him  a  new  trial  In  the 
premises;  which  motion.being  argued  and  con- 
sidered. Is  overruled.  Therefore  it  is  consid- 
ered by  this  court,  that  the  plaintiffs  recover 
against  the  defendants  tbe  damages  aforesaid. 
In  tbe  form  aforesaid  ascertained,  and  their 
costs  about  their  suit  by  them  in  this  twhalf 
expended;  and  the  said  defendant  in  mercy, 
Ac 

A  bill  of  exceptions  having  been  taken  by 
Early,  the  case  was  brought  up  to  this  court. 

At  December  Term.  1861,  the  case  was  en- 
tered "  settled  "  upon  the  docket  of  this  amrt, 
tbe  following  agreement  filed,  and  judgment 
entered,  namely: 

Agreement,  in  order  to  put  an  end  to  tbe 
litigation  between  the  above  parUes.  and  as  a 
compromise,  the  matters  in  dlsereoce  between 
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them,  that  Samuel  H.  Early  shall  pay  to  tbe 
said  John  Rogers  and  Joseph  Rogers,  between 
this  and  the  first  dav  of  September  next,  the 
sum  of  $10,000,  which  sum  of  $10,000  the  said 
John  Rogers  and  Joseph  Rogers  agree  to  re- 
ceive of  tne  said  Samuel  H.  Early  in  full  satis- 
faction and  discharge  of  the  original  judgment 
entered  against  the  said  Early  for  tbe  sura  of 
about  $n,!m.  in  said  District  Court  of  the 
United  States  for  the  Western  District  of  Vir- 
ginia, and  in  full  satisfaction  and  discbarge  of 
all  claims  and  demands  which  said  John  Ro^- 
{ ers  and  Joseph  Rof^rs  held  against  said  Early  m 
any  account  arising  out  of  the  dealings  on 
which  said  litigation  is  founded. 
I  •And  it  isfurtheragreed,ihat  the  orig-(*601 
i  inal  judgment  rendered  in  said  District  Court  of 
I  Ihe  United  Stales  for  the  Western  District  of 
Virginia,  and  which  is  taken  up  to  the  Su- 
preme Court  of  the  United  States  on  a  writ  of 
error,  which  is  now  pending  In  that  court, 
may  be  entered  affimed  in  said  Supreme 
Court  at  its  present  sesdon,  subject  to  the 
above  agreement:  that  is,  the  judgment,  al- 
though affirmed,  shall  not  be  obligatory  for 
more  than  the  above  sum  of  $10,000,  to  be 
paid  as  aforesaid ;  and  as  soon  as  that  sum  is 
paid,  the  said  judgment  shall  be  entered  aatit- 
jUd,  provided  the  amount  is  paid  on  or  before 
the  first  day  of  September  next.  Costs  to  be 
paid  by  Early, 
Hay  18th,  1853. 

Sahdbl  H,  Early, 
By  Chablks  Fox,  his  attorney. 
John  Roobwb, 
Joseph  Roqbbs, 
By  James  F.  Hblihk,  their  attorney. 

OBDEB. 

On  consideration  whereof,  It  is  now  here 
ordered  and  adjudged  by  this  court,  that  the, 
judgment  of  tbe  said  District  Court  in  this 
case  be.  and  the  same  is  hereby  affirmed,  with 
costs,  in  conformity  to  the  preceding  stipula- 
tions; and  that  the  said  plaintiffs  recover 
against  the  said  defendant,  Samuel  H.  Early, 
$129.03  for  their  costs  herein  expend^,  and 
have  execution  therefor. 

Upon  the  going  down  of  the  mandate  an 
execution  was  Issued  by  the  District  Court,  In 
January,  1858,  as  follows: 

Amount  of  judgment,      .     -     .     .  $12,115.00 
Costs  in  District  Court,  ....  24S.60 
Interest  from  the  7th  of  December,  ISfMI, 
the  date  of  the  writ  of  error  Issued  by 
tbe  Supreme  Court,  to  tbcTth  of  Decem- 
ber, 1851,  date  of  the  mandate,     -     -  7Kl.flB 
Cases  In  Supremo  Court,        -       -  UB.fi2 
Cost  of  writ  of  execution,     -     .     -  3.3? 

In  April,  1853,  a  motion  was  made  by  Rog- 
ers to  amend  tbe  judgment  for  $13,U5,  by 
adding  "with  interest  till  paid,"  but  this  mo- 
tion was  overruled. 

At  the  same  term,  and  on  the  motion  of 
Samuel  H  Early,  a  rule  was  awarded  bim 
returnable  here  forthwith  against  John  Rog- 
ers. Jr.,  and  Joseph  H.  Rogers,  requiring  them 
to  show  cause  why  the  execution  heretofore 
sued  out  on  the  mandate  of  the  Supreme 
Court  of  tbe  United  States,  awarded  on  a 
judgment  of  tbe  said  Supreme  Court  in  favor 
of  aidd  John  and  Joseph  *Roger8  [•602 
against  said  Samuel  H.  Early,  which  exe- 
cution bean  dote  of  the  11th  of  January, 
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18S3.  and  was  returnable  at  March  rules, 
18^4,  Bhall  not  be  quashed.  And  also  to  show 
cause  why  execution  on  the  said  judgment  of 
the  said  Supreme  Court  should  not  be  limited 
to  the  sum  of  $10,000,  with  intereit  thereon 
from  the  1st  of  September,  1852,  and  the 
costs;  and  also  why  the  same  shall  not  be 
stayed  until  the  further  order  of  the  court,  on 
account  of  certain  attachmenta  and  sieges- 
tions. 

Whereupon  the  said  John  Rogers,  Jr.,  and 
Joseph  H.  Rogers  appeared  in  answer  to  the 
said  ri^lti,  and  the  evidence  and  arguments  of 
counsel  being  heard,  it  is  considered  by  the 
court  that  the  said  execution  be  quashed,  but 
that  the  said  John  Rogers,  Jr.,  and  Joseph  H. 
Rogers  be  allowed  to  sue  out  their  execution 
against  the  said  Early  for  the  sum  of  $12,11S, 
and  $246.06  costsof  the  judgment  In  this  court, 
and  $139.S8,  the  costs  in  the  Supreme  Court 
aforesaid,  but  without  interest,  and  without 
damages  on  said  sums. 

Mem. — That  on  the  trial  of  the  said  rule,  the 
said  Bamuel  H-  Early  tendered  s  bill  of  excep- 
tions to  opinions  of  the  court  delivered  on  the 
said  trial,  in  the  following  words  and  figures, 
to  wit: 

-Bill  of  exceptions. — The  bill  of  exceptions 
con  taioed  eight  recordfl  of  cases  of  attachments, 
and  concluded  as  follows: 

Whereupon,  on  consideration  of  said  rules 
to  show  cause  why  the  execution  should  not  be 
limited  to  the  sum  of  $10,000,  principal  of  said 
Judgment.  &c. ;  and  why  execution  should  not 
be  stayed,  &c. ;  the  court  was  of  opinion  to  dis- 
charge and  disallow  each  of  aaSd  rules,  which 
was  done  accordingly:  to  each  of  which  opin- 
ions and  Judgments  of  the  court  the  defendant. 
Early,  by  his  counsel,  excepts,  and  prays  that 
then  bis  exceptions  may  be  signed,  seated  and 
reserved  to  him. 

'  John  W.  Bbockbnbrodgb.  [8Eal.J 

Upon  this  bill  of  exceptions  the  case  came  up 
to  this  court,  and  was  argued  by  Mr.  Mmob* 
for  the  plaintiff  in  error,  and  by  Mr.  Sbku 
for  the  defendants  in  error. 

Mr.  Mhob,  for  the  plaintiff  in  error,  made 
the  following  points: 

The  errors  complained  of,  and  for  which  it 
is  now  asked  to  reverse  the  last  judgment  of 
the  court  below,  are: 

First.  Because  the  execution  should  have 
been  limited  to  the  sum  of  $10,000,  or  to  be 
discharged  bv  payment  of  that  sum,  under  the 
agreement  of  the  parties. 

Second.  Execution  should  have  been  stayed 
until  the  attachments  set  out  in  tb9bill  of  ex- 
ceptions were  finally  disposed  of. 
003«]  'On  the  first  point- 
In  allowing  execution  in  the  court  below, 
that  court  was  necesBarily  constrained  to  con- 
strue the  contract  between  the  parties  of  the 
18th  of  Hay,  1809,  on  which  the  afflrmance  of 
the  judgment  was  rendered  the  Supreme 
Court. 

It  is  recited  in  this  contract  (pp.  12, 18,of  the 
printed  record),  that  as  "  a  compromise  of  the 
matters  in  difference."  between  the  parties,  it 
was  agreed  that  Early  should  pay  to  Rogers  the 
sum  of  $10,000  on  or  before  a  ^ven  day,  uid 
which  sum  the  latter  agreed  to  receive,  "  in 
full  satisfacUoQ  and  discharge  of  the  original 
judgmrat,"  &o.,  and  "  In  fnQ  satisfactioQ  «nd 
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discharge  of  all  cltuins  and  demands, "  wliieh 
Rogers  held  against  Early.  "  arising  out  of  the 
dealings  on  which  sidd  litig^on  is  founded;" 
and  further,  that  the  original  judgment  on 
wUch  an  appeal  was  then  depending  tn  the 
Supremo  Court  should  "  be  entered.  afflrm«d. 
subject  to  the  above  agreement."  This  is  the 
whole  contract.  What  follows  is,  on  Its  face, 
only  explanatory,  and  should  not  have  been 
construed  to  convert  the  lime  of  payment  into 
a  penalty  or  forfeiture. 

The  contract  must  be  construed  as  a  whole, 
and  the  intention  of  the  partiea  thiu  gathered, 
is  to  be  carried  into  effect. 

It  is  submitted,  that  it  was  not  the  a^rse- 
ment  of  the  parties  that  so  heavy  a  forfeiton 
as  (he  sum  of  $2,115  should  be  incurred  on  a 
compromise  merely  by  failure  to  pay  at  the 
day,  nor  is  it  in  any  manner  susceptible  of  rach 
cottstmction.  unlesa  It  be  taken  ttom  the  )mi 
clause  in  the  nature  of  a  proviao.  But  thii 
clause  does  not  necesBaiily  require  such  con- 
struction; referring  it  to  the  contract,  it  relate) 
to  the  entering  of  satisfaction  on  the  judgment 
and  to  that  only,  so  that  the  exptanat«HT  mi- 
dendum  would  read  thus:  the  Judgment, 
although  affirmed,  shall  not  be  obligatoty  for 
more  than  the  above  sum  of  $16,000.  to  be  paid 
aa  aforoaaid,  ud  the  jndnnent  shall  be  entered 
satisfled  if  that  sum  it  pwl  on  the  day  appointed 
for  its  payment  herein  above. 

In  support  of  this  view,  I  refer  to  Story'* 
Equity,  Vol.  II.,  sees.  18,  14,  where  the  princi- 
ple is  stat^,  "that  whenever  a  penalty  is  in- 
serted merely  to  secure  the  performance  or  ea- 
joyment  of  a  collateral  object,  the  latter  Is 
conddered  as  the  prindpal  intent  at  the  bMn- 
meat,  and  the  peiudty  la  deemed  only  an  acces- 
sory," &c. 

On  the  first  point,  then,  it  is  resnectfuU; 
submitted  that  the  judgment  should  be  re- 
versed, because  execution  was  allowed  for  a 
sum  exceeding  that  stipulated  in  the  conlnd 
of  the  parlies,  and  subject  to  which  contract 
the  judffnient  liad  been  aflbmed. 

*On-the  second  point—  [*604 

It  is  submitted,  that  no  ezecuiton  abooM 
have  issued  until  the  attachment  set  out  in  the 
bill  of  exceptions  had  twen  dispoaed  of. 

By  the  statutes  of  Virginia  the  attacbinf 
creditors  obtained  a  lien  on  the  property  of  their 
debtor  from  the  time  the  process  was  semd, 
and  the  garnishee  (Early)  could  not  pay  to  the 
defendant  in  error,  without  violating  the  la«, 
and  subjecting  himself  to  the  risk  of  pajiof 
twica  (Code  of  Va..  1849,  p.  608,  sees.  11,  IS: 
p.  605.  sec.  17.) 

So  entirely  is  the  garnishee  protected,  in  cases 
of  attachment,  from  the  action  of  the  abseoi 
debtor,  that  he  is  not  even  responsible  tot  in- 
taeei,  whilst,  pending  the  altachment.  Iw  ii 
restrained  from  parting  with  the  effects  in  Ui 
bands.  (1  Sergeant  on  Attachments,  109;  FSt- 
gerald  v.  GaBvoea.  S  Dall.,  215;  8.  C.  4  A. 
251;  WHUngt  v.  ConMqua.  1  Pel.  C.  C.  ITS; 
ErakiM  v.  Utaley,  13  Leigh,  406.) 

The  reason  why  the  garnishee  is  protccled 
from  interest  is,  that  he  is  not  allowea  to  part 
with  the  principal  until  the  rights  of  partio 
are  settled  under  the  altachment. 

In  allowing  theee  attachments  from  a  StaW 
Court  to  be  regarded  the  Federal  Court,  when 
ftdted  to  direct  executicm  to  be  iasoed  agsiatf 
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the  garnishee,  there  ia  no  ooltision  between  the 
respective  judiclAriee.  Par  lese  Is  the  action  of 
the  Federal  Court  made  subordinate  to  that  of 
the  state.  The  citizen  is  fully  subject  to  the 
process  of  each,  on  matters  within  their  re- 
spective jurisdictions;  and  although  it  were 
conceded  that  the  State  Court  must  yield,  when 
a  Federal  Court  has  taken  jurisdiction  pniperly, 
yet  this  must  be  in  a  case  when  the  right  liti- 
gated, or  the  nature  of  the  cootroversy  is  the 
same  In  both  oourts,  and  when,  unleu  one  Ja- 
risdiction  was  paramount,  there  would  arise 
coIliaioD.  Such  is  in  no  manner  the  case  here. 
The  Federal  Court,  in  disallowing  executions, 
because  of  the  pendency  of  these  attachments, 
decides  only  that  the  judgment  creditor  is  not 
entitled  to  execution,  because,  since  the  judg- 
ment was  rendered,  other  rights  had  intervene 
— rights  not  asserted  to  question  or  challenge 
the  authority  which  rencusred  the  Judgment, 
but,  in  fact,  affirming  such  authority,  and  rdy- 
ine  upon  it. 

The  judgment  against  Early,  established  a 
property  in  Rogers,  which  property  the  credit- 
ors of  the  latter,  through  the  State  Court,  seek 
io  subject  to  paymrat  of  their  debt8,-and  they 
may  do  this  without  the  BUgbtest  interference 
with  the  authority  of  the  court  that  rendered 
the  judgment. 

I  am  Informed  by  counsel  on  the  other  side, 
that  he  shall  ask  the  court  to  correct  the  Judg- 
0O0*]  ment  of  affirmance,  so  as  to  allow  In- 
terest on  the  amount  of  the  verdict,  from  its 
date.  On  this  I  have  to  say,  that  if  it  he  error, 
it  was  error  in  the  judgment  of  the  court  below, 
and  from  which  there  is  no  appeal,  and  of 
course  cannot  be  corrected  here. 

But  if  I  am  right  in  my  construction  of  the 
contract,  under  which  the  judgment  was  af- 
firmed, the  parties  have  waivM  the  interest, 
which  the  law  of  Virginia  would  attach  to  a 
verdict,  by  agreeing  to  a  sum  wittiout  interest. 

Mr.  Cluwe*  for  the  defendants  in  enor,  said 
that  the  questions  presented  were  these: 

L  The  sum  of  f 10,000  not  having  been  paid 
by  the  1st  of  September,  18Si,  according  to  the 
terms  of  the  affirmance  agreement,  are  the 
judgment  plaintiffs  entitled  to  the  full  amount 
of  the  judgment  affirmed? 

II.  Can  the  proceedings  in  the  State  Court  be 
set  up  to  arreat  the  action  of  the  federal  court 
in  enforcing  its  own  Judgment  by  its  own  proc- 
ess? 

III.  There  is  a  third  point  which  arises,  both 
on  the  writ  of  error  and  on  motion,  namely: 
are  the  judgment  itlaintlffs  entitled  to  interest 
on  the  amount  of  the  Judgment  affirmed,  and 
from  what  time? 

L  The  answer  to  the  first  question  depends 
on  the  terms  of  the  agreement.  That  hardly 
seems  to  admit  of  two  Interpretations.  It  con- 
sists of  two  parts.  The  nrst  stipulates  that 
Karly  shall  pay  to  Rogers  &  Rogers  $10,000 
by  the  hrsi  of  September,  which  sum,  so  paid, 
the  latter  agree  to  receive  In  full  Batisfaction  of 
the  original  judgment;  the  second  expresses  the 
same  uodentauding  in  somewhat  a  different 
phraseology:  the  judgment  Is  to  be  affirmed, 
but  is  not  to  be  obligatory  for  more  than  $10,- 
000,  on  payment  of  which  sum  satisfaction  is 
to  be  entered,  provided  the  amomnt  is  paid  on 
or  before  the  Ist  of  September  next. 

Under  the  agreement  (he  jwlgment  was  af* 
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firmed.  This judgmentwa8for|13,115.  Early 
had  a  right  to  have  it  satisfied  by  payment  of 
110,000  by  the  Ist  September.  He  did  not  ex- 
ercise that  right,  and  therefore  lost  it.  No 
later  payment  than  on  the  Ist  of  September 
would  avail  him,  and  he  has  offered  none. 

It  Is  claimed  that  the  stipulation  for  the  af- 
firmance of  the  judgment,  upon  axreemenl  to 
accept  a  less  sum  in  satisfaction,  if  paid  by  a 
certain  day,  operates  as  a  stipulation  for  a  pen> 
alty,  and  ought  not  to  be  enforced.  This  is  by 
no  means  so.  The  original  Judgment  was  for 
a  balance  of  account.  Rogers  &  Rogers  were 
pressed  for  money,  and  anxious  for  early  pay- 
ment. They  wore  willing  to  accept  a  part 
soon,  rather  than  risk  the  *collection  of  [*60B 
the  whole  by  process  in  the  UDcertain  future. 
Hence  their  agreement.  The  whole  was  no 
more  than  their  due.   The  agreement  to  accept 

C'  was  conditional.   Early  not  having  ful- 
1  the  conditltm,  they  are  justly  entiued  to 
the  whole. 

II.  The  answer  to  the  second  question  de- 
pends on  the  effect  to  be  given  to  the  various 
proceedings  in  the  State  Court. 

All  these  suits,  except  two,  were  commenced 
after  the  institution  of  the  suit  in  the  District 
Court,  and  It  ts  quite  certain  that  the  pendency 
of  these  constitutes  no  objection  to  the  enforce- 
ment of  the  judgment  oi  the  court.  WaUaea 
V.  McOemtutt,  18  Pet.,  186,  is  in  point. 

Of  the  two  suits  commenced  prior  to  that  of 
Rogers  and  Rogers,  the  first  (Wilson's)  has  been 
prosecuted  to  final  decree,  20lh  November, 
1861  (Record,  p.  28),  against  Rogers  for  the 
debt,  and  against  William  Shrewsbury  for  pay- 
ment, which  decree  seems  to  have  been  satis- 
fled,  as  the  record  shows  a  judgment  on  a 
forthcoming  bond  against  Shrewsbury  and 
Lewis.  There  is  nothing  to  show,  and  no 
ground  to  suppose,  that  Early  can  be  made  li- 
able for  anything  in  this  suit  in  any  event. 

The  other  suit  (Sui^t's)  was  commenced  by 
issuing  the  subpcBnas  on  the  16th  of  June,  but 
there  is  nothing  to  show  when  process  was 
served  on  Early.  The  bill  was  not  tiled  until 
July.  Nothing  has  been  done  in  this  cause 
beyond  the  mere  filing  of  the  bill ;  and  the  court 
will  not  presume,  without  proof,  that  process 
was  served  on  Early  so  as  to  fix  any  liability  on 
him.   (2  Rob.  Prac.,  201.) 

But  If  both  suits  had  been  commenced,  and 
process  in  both  had  been  served  on  Early  prior 
to  the  commencement  of  the  suit  against  him  in 
the  District  Court,  it  would  have  made  no  dif- 
ference, and  for  several  reasons: 

1.  An  attachment  does  not  create  a  lien,  but 
a  mere  contingent  liability,  which  can  only  be- 
come fixed  alter  Judgment  or  decree,  in  the 
principal  suit,  and  in  case,  also,  that  the  debt 
due  from  the  garnishee  has  not  been  previously 
extinguished  otherwise  than  by  his  voluntary 
act.  (JUt-parU  Foster,  2Story,  151, 132;  Embree 
V.  Hanna,  5  Johns.,  101.) 

a.  If  a  defendant  would  avail  himself  of  a 
pending  attachment  against  a  subsequent  suit 
for  the  debt  attached,  he  must  plead  the  pend- 
ency of  the  attachment  in  abatement.  (  Wallace 
V.  MeVonnM.  18  Pet.,  151.)  After  issue  joined 
it  is  too  late  to  plead  in  abatement.  (i\»vn«  v. 
Qrimm,  2  Munf..  207:  May  v.  UtaU  Uank,  2 
Bob.,  M.) 

8.  In  the  present  oaie,  Early  waived  all  objec- 
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tioQS  to  the  proceeding  in  the  DlBtrict  Court 
growing  out  of  the  pending  of  the  attachment 
BuitB.  The  record  ahowB  that  ho  did  plead  the 
pending  of  some  of  these  suits  in  abatement, 
607*r<uid  volnntatily  ^withdrew  the  plea  and 
joined  issue.  (Record.  57.)  He  was  fully  aware, 
also,  of  the  attachments  when  be  consented  to 
the  affirmance  of  the  judgment,  and  it  would 
be  unreasonable  to  allow  him  to  avail  himself 
of  grounds  to  evade  payment,  which,  when  he 
poutively  engaged  to  pay,  he  must  have  been 
understood  to  wiUve;  for  otherwise  his  engage- 
ments would  amount  to  nothing. 

III.  We  claim  that  the  court  below  erred  in 
not  correcting  the  judgment,  by  allowing  inter- 
est on  the  verdict,  and  ask  that  this  error  may 
be  corrected.  The  original  omission  of  interest 
in  the  Judgment  was,  doubtless,  a  clerical  er- 
ror. The  verdict  was  for  the  balance  of  an  ac- 
count. The  Code  of  Virginia  is  express,  that 
"if  a  verdict  be  rendered  hereafter,  whlcli  does 
not  allow  interest,  the  sum  thereby  found  shall 
bear  interest  from  its  dale,  whether  the  cause 
of  action  an^e  heretofore,  or  shall  arise  here- 
after, and  judgment  shall  be  entered  according- 
ly. (Code  of  Virginia,  1849,  ch.  177,  sec.  U, 
p.  673.) 

As  the  whole  case  is  before  the  court  upon 
the  writ  of  error,  the  court  may,  and  we  think 
should,  correct  this  manifest  error.  At  ail 
events  the  court  will  allow  interest  upon  the 
amount  of  tbe  judgment,  either  from  the  date 
of  the  verdict  or  from  the  affirmance,  by  way 
of  damages.   (Rule  18.) 

If  defendant  attached  wishes  to  exempt  him- 
self from  interest,  be  must  bring  the  money  in- 
to court.  (3  Rob.  Prao..  SOS,  806.  and  cases 
there  dted.) 

Mr.  Jmtiu  Campbell  delivered  the  opinion 
of  the  court: 

Tbe  defendants  (Rogers  &  Co.),  on  the  27th 
of  May.  185ii,  recovered  in  thiacourtagainst  the 
plaintiff  a  judgment,  in  the  following  words: 

"In  order  to  put  an  end  to  the  litigation  be- 
tween the  alrave  parties,  and  as  a  compromise 
the  matters  in  difference  between  them,  that 
said  Samuel  H.  Early  shall  pay  to  the  said  John 
Rogers  and  Joseph  Rogers,  between  this  and 
the  drst  day  of  Septem^r  next,  the  sum  of  ten 
thousand  dollars,  which  sum  of  ten  thousand 
dollars  ibe  said  John  Rogers  and  Joseph  Rogers 
agree  to  receive  of  the  said  Bamnel  H.  Early, 
in  full  satisfaction  and  discbarge  of  the  ori^n- 
al  judgment  entered  against  the  said  Early  for 
tbe  sum  of  about  $13,500,  in  said  District  Court 
of  the  United  States  for  the  Western  District 
of  Virginia,  and  in  full  satisfaction  and  dis- 
charge of  all  claims  and  demands  which  said 
John  Rogers  and  Joseph  Rogers  held  against 
said  Early  in  any  account  arising  out  of  tbe 
dealings  on  which  s^d  litigation  u  founded. 

And  it  is  further  agreed,  that  the  original 
judgment  rendered  in  said  District  Court  of  the 
United  States  for  the  Western  District  of  Vir- 
008*j  ginia,  *and  which  is  taken  up  to  the 
Supreme  Court  of  the  United  States  on  a  writ 
of  error,  which  is  now  pending  in  that  court, 
may  be  entered  affirmed  in  said  Supreme  Court 
at  its  present  acssion.subject  to  the  above  agree* 
ment;  that  is,  thejudgment. although  affirmed, 
shall  not  be  obligatory  fur  mure  than  the  above 
■urn  of  ten  thousand  dollars,  to  be  paid  at 
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aforesaid;  and  as  soon  as  that  sum  is  paid,  the 
said  judgment  shall  be  entered  satisfied,  pro- 
vided the  amount  is  paid  on  or  before  the  siid 
first  day  of  September  next.  Coats  to  be  pud 
by  Early. 
May  18th,  1852. 

bUfOSL  H.  E&KLT, 

By  Charles  Fox,  his  attwney. 
John  Rookrb. 
josbph  roobrb. 
By  JaxbbP.  Meldib,  tbeirattorik^. 
On  consideration  whereof,  it  is  now  bm  or> 
dered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  District  Court  in  thil 
cause  be,  and  the  same  is  hereby  affirmed,  with 
costs,  in  conformity  to  the  preceding  stipnla- 
lions;  and  that  the  said  plaintiffs  recover  a^unst 
tbe  said  defendant.  Samuel  H.  E^rly.  one  bua- 
dred  and  twenty -nine  dollars  and  fifty-two  oeaM 
for  their  coeto  herein  expended,  and  have  exe- 
cution therefor. 
May  27th  

The  mandate  of  this  court  was  issued  in  Oc- 
tober, 1852,  and  spread  upon  the  records  of  the 
District  Court  for  the  Western  District  of  Vir- 
ginia. In  January,  1858.  an  execution  isuwd 
returnable  to  the  March  rules  of  tbat  year.  At 
the  April  Term  of  that  court,  the  plautifl. 
Earljr,  obtained  a  rule  against  Rogers  &  Co., 
requiring  them  to  show  cause  why  the  execn 
tion  so  sued  out  should  not  be  quashed:  and 
also  why  execution  on  the  said  judgment  of  the 
said  Supreme  Court  should  not  be  limited  totbe 
sum  of  $10,000,  with  interest  thereon  from  tbe 
1st  day  of  September,  1852,  and  the  costs:  uhI 
also  why  the  same  shall  not  be  stayed  until  tbe 
further  order  of  the  court,  on  account  of  cer- 
tain attachments  and  suggestions.  Whereupon 
the  court  ordered  the  execution  to  be  quashed, 
but  tliat  the  said  Rogers  &,  Co.  be  alfowed  to 
sue  out  their  execution  against  said  Early  for 
the  principal  Bum  of  $12,115,  with  costs,  hot 
without  interest  or  damages. 

Tbe  writ  of  error  baa  been  taken  to  bring  thii 
order  awarding  the  execution  to  this  court. 
We  think  the  District  Judge  interpreted  ibt 
agreement  of  tbe  trarties  and  the  judgment  o( 
this  court  upon  it,  correctly.  The  pania 
made  the  reduction  of  the  judgment  to  $10,000 
dependent  upon  a  coodition,  *which  [*O00 
has  not  been  fultllied.  The  plaintiff  in  ener 
had  obliged  himself  to  comply  widi  this  condi- 
tion, or  to  lose  his  claim  for  a  deduction.  We 
tbink  the  award  of  execution,  for  the  amotmi 
contained  in  the  order,  was  proper. 

The  motion  to  stay  the  execution,  founded 
upon  the  fact  tbat  creditors  of  Rogers  &  Co.  had 
attached  this  debt,  by  service  of  gamishmHit  on 
the  plaintiff  in  tbe  State  Courts,  wan  addrcfwl 
to  the  legal  discretion  of  the  District  Couit,  sad 
its  judgment  is  not  revisable  by  thia  court. 

The  mere  levy  of  an  attachment  upon  aa  ex- 
isting debt,  by  a  creditor,  does  not  authorise 
the  garnishee  to  claim  an  exemption  from  thr 
pursuit  of  his  creditor.  The  Attachment  Acts 
make  no  such  provision  for  bis  lieoeflt.  It  i« 
the  duty  of  the  court  wherein  tbe  soit  agaioM 
the  garnishee  by  his  creditor  may  be  pending, 
upon  a  proper  representation  of  tbe  facta,  u> 
take  measures  that  no  injustice  sliail  grow  oot 
of  the  double  vexation.  Tbe  court  should  v- 
certidn  If  the  attachment  is  prosecuted  for  t 
hona  JUs  debt,  without  oolluiioB  with  tte 
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debtor,  for  an  amouDt  correspooding  to  the 
debt,  tiiRt  no  mtscfaief  to  the  Beeurtty  of  tbe 
debt  will  follow  from  a  delay,  and  sach  other 
fact*  as  be  oeceseary  for  the  protection 
and  security  of  the  creditor.  Ad  order  of  the 
court  to  suspend,  or  to  delay  the  creditor's 
suit,  or  his  execution  in  whole  or  for  a  part, 
could  be  then  made  upon  such  conditions  as 
would  do  no  wrong  to  auyone. 

It  is  apparent  that  such  inquiries  are  proper 
only  for  the  court  of  original  jurisdiction,  in 
the  ezerctae  of  the  equity  powers  over  procsed- 
iiWB  and  suitors  before  It,  with  the  view  to  ful- 
flU  its  great  duty  of  administering  justice  in 
every  case.  We  do  not  perceive  in  this  record 
evidence  that  the  district  Juc^  has  exercised 
his  discretion  unwisely. 

We  do  not  express  any  opinion  upon  the 
questions  whether  a  writ  of  error  was  the 
propw  remedy  to  bring  this  order  before  us, 
nor  whiter  attachments  could.be  levied  from 
the  State  Court  upon  a  judgment  or  claim  in 
the  course  of  collection  in  the  courts  of  the 
United  6taU».  Accepting  the  case  as  it  has 
been  made  by  the  patties,  and  has  been  aigued 
at  the  bar,  our  conclusion  is. 

Then  is  no  error  in  the  neord,  and  the  judg- 
ment i$  nfflrmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Virginia,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjud^  by  this  court,  tliat  the  judgment  of 
the  said  District  Court  in  this  cause  l>e,  and  the 
same  is  hereby  affirmed,  with  costs. 

ated~«IHow..6H;  ftOtto.4H;  inippto^tOS. 
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WILLIAM  EARLY.  Plaintiff  in  Brror. 

V. 

JOHN  DOE,  on  the  demise  of  Rhoda  £. 

HOUAH& 

toseib  "  ia  eighty-four  dayt. 

Where  the  language  of  tbe  statute  was  "That 
public  notice  of  the  time  and  place  of  tbe  sale  of 
real  property  for  taxes  due  to  tbe  corporation  of 
tbe  City  of  Waahinston  abaU  be  iHveD  by  advert 
tlsement  Inserted  in  some  newspaper  published  in 
said  city,  once  in  each  week  for  at  least  twelve 
successive  weeks,"  it  must  be  advertised  fortwelre 
full  weeks,  or  eighty-four  days. 

Therefore,  where  property  was  sold  'after  being 
advertised  for  only  eighty-two  days,  tbe  sale  was 
illegal,  and^oonreyed  no  ntle. 

THIS  case,  came  up  by  writ  of  error  from 
the*rarcult  Court  of  the  United  States  for 
the  District  of  Columbia,  holden  in  and  for 
the  County  of  Washington. 

It  was  an  ejectment  brought  by  Rhoda  E. 
Homans,  to  recover  that  part  of  lot  number 
four,  in  square  number  seven  hundred  and 
thirty,  in  the  City  of  Washington;  beginning 
for  the  same  at  appoint  on  the  Tine  of  A  Street 
south,  at  the  di^anoe  cH  thirty-two  feet  from 
the  nmth  east  comer-  of  siUd  square;  and  run- 
nlng  thence  due  west  with  the  line  of  said 
street,  fifty  feet  and  five  inches;  thence  due 
aoutb,  fifty  feet;  thence  doe  east,  fifty  feet  and 
five  iiiche6;^theiice  fifty  feet  to  tbe  puoe  of  be> 
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ginning;  and  also  into  three  messuages  or 
tenements  with  the  rapurtenanoes  dtuated 
thereon,  in  the  county  uwve  named. 

Upon  the  trial,  the  plaintiff  showed  title  in 
herself,  and  the  defendant  made  title  under  a 
tax  sale,  when  the  jury,  underthe  instructions  of 
the  court,  founda  vordictfortheplaintiff.  The 
following  bill  of  exceptions  explains  the  case: 
Defendan^t  bitt  of  Siee^>tiinu. 

At  the  trial  of  tbe  above  cause,  after  the 
plainttfTs  lessor  had  shown  a  legal  title  in  her- 
self, a  devisee  of  D,  Homnns,  who  died  in 
August,  1860,  to  the  fifty  feet  five  inches  of 
ground  fronting  on  A  Street  by  fifty  feet  deep, 
a  part  of  lot  4,  in  square  730,  in  Washington 
City,  with  the  houses  thereon,  being  tbe  prem- 
ises described  in  tbe  declaration;  entitling  her, 
as  admitted  prima  fade,  to  recover  the  same 
as  such  devisee,  and  that  the  defendant  held 
possesion  thereof  at  the  commencement  of 
this  action.  The  defendant  thereupon,  to 
midntfdn  the  issue  on  his  part,  offered  evidence 
of  a  tax  title  from  the  Corporation  of  the  City 
of  Washington,  to  sustain  which,  and  to  show 
that  the  requirements  of  the  Act  of  36th  May. 
1824,  had  been  compiled  with,  proved  the  no- 
tice of  the  time  and  place  of  tbe  tax  sale  to 
*have  been  given  by  the  city  collector,  (•611 
by  advertisement  In  the  Nauonal  Intell^ncer, 
in  the  following  words: 

"  Coxxkctob'b  Office,  City  Haix,  ) 
August  35th,  1848.  f 

On  Wednesday,  the  15th  day  of  November 
next,  tbe  annexed  list  of  property  will  be  sold 
by  public  auction,  at  the  City  Hall  in  the  City 
SaU  in  the  city  of  Washington,  to  satisfy  the 
corporation  of  said  city  for  taxes  due  thereon 
as  stated,  unless  the  said  taxes  lie  previously 
paid  to  the  collector,  with  such  expenses  and 
fees  as  may  have  accrued  at  the  time  ol  pay- 
ment." And  amongst  other  property  so  ad- 
vertised was  the  following: 


1    i  No.of8qr. 

No.  of  Lot. 

Daniel  Homans. 

IP- 
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And  the  iniertion  of  said  advertisemeDt  was 
on  the  following  days: 

Saturday,  26lh  Aug.,  1848. 

2d  Sept.,  " 
9th  *• 
Tbonday,  14th  '* 

aiBt  " 

Saturday,  80th  '• 

7th  Oct..  " 
14th 
aiBt  " 

asth  " 

4th  Nov.,  *• 
11th  •• 
Wednesday,  15th  " 
Aud  that  on  such  last  day  above  mentioned, 
the  said  sale  took  place  and  the  defendant  be- 
came the  purchaser  of  said  premises  for  $55. 
Whereupon  the  plaiotiff  prayed  the  opinion 
and  ioatruction  of  the  court  to  the  juiy,  "  that 
the  said  sale  was  iavaHd  and  of  no  effect,  and 
passed  no  title  to  the  defendant  in  the  premises 
In  question;  because  a  period  of  twelve  full 
and  complete  weeks  had  not  intervened  be- 
tween the  2Atb  August,  the  time  of  the  first 
advertised  notice  of  said  sate,  and  the  ISth  No- 
vember, 1848,  the  day  or  time  of  Bud  sale,  but 
a  period  of  eleven  weelu  and  four  days  only 
which  opinion  and  direction  the  court  gave  as 
prayed  for  by  the  plaintiff,  to  which  opinion 
and  direction  of  the  court  to  the  jury,  the  de- 
endant,  by  his  counsel,  prayed  leave  to  except, 
and  that  the  court  would  sign  and  seal  these 
his  bill  of  exceptions,  accoraing  to  Uie  form 
*of  the  statute  in  such  cases  made  and 

Sravided,  which  is  accordingly  done  this  ITth 
ay  of  Hay,  1858. 

Jas.  S.  Morsbix,  [beai.,1 
Jas.  Dunlop,  [bbal,] 
Test:   Jno.  a.  Smith,  Clerk. 
Upon  this  exception  the  caoecame  up  to  this 
court  and  was  argued  by  Mr.  Lawrence 
for  the  pluntiff  in  error,  and  by  Mmr».  Redin 
and  Woodward  for  the  defendant  in  error. 
Mr.  LaiDrmee: 

The  only  question  in  this  case  is.  whether 
the  words  of  the  Act  of  aeih  May  (4  Btat.  at 
L.,  75),  "inserted  in  some  newspaper  pub- 
lished in  said  city,  once  in  each  week  for  at 
least  twelve  successive  weeks,"  are  to  be  under- 
stood as  requiring  the  full  period  of  eighty-four 
di^s  between  the  first  and  last  BdverUaeinent, 
or  as  requiring  an  insOTtion  once  in  each  of 
twelve  successive  weeks. 

A  week  is  a  definite  period  of  time,  begin- 
ning on  Sunday  and  ending  on  Saturday  (4 
Pet.,  861):  and  insertions  of  notice  on  Monday 
and  the  Saturday  week  following,  were  held 
to  fulfill  the  requirement  of  "one  in  each 
week,"  although  tliirteeu  days  intervened  be- 
tween the  two. 

It  is  maintained,  for  *the  plaintiff  in  error, 
that  if  there  are  twelve  insertiona  of  tlw  notice 
in  any  part  of  each  of  twdve  successive  weeks, 
that  is  sufficient. 

The  counsel  for  the  defendant  in  error  con- 
tended that  the  notice  was  insufficient. 

The  last  cbarterof  the  city  of  the  17th  Ui^, 
1848,  makes  no  change  in  the  period  of  notice 
and  the  manner  of  givitu;  it;  they  are  still  reg- 
uhtted  by  the  Act  of  26th  May.  1834. 

The  words  of  the  second  lOectioD  of  that  Act 
are,  "  that  public  notice  of  Uw  time  and  place 


of  the  Bsle  of  all  real  propertyfor  taxes  dneths 
Corporation  of  the  City  of  WasfaiDgion,  iSaaSi 
be  given  in  all  cases  hereafter  by  advertise- 
ment, inserted  In  some  newspum-,  paUiAed 
hi  said  dty,  onoe  In  each  week,  tot  at  lesit 
twelve  suooeasive  weeks;  in  whidt  advertise- 
ment Bludl  be  stated  the  number  of  the  kA," 
&c. 

The  facts.  The  first  insertion  was  on  Sat' 
urday.  the  16th  August,  1848;  tbt  last,  oa 
Wecbeeday,  the  ISth  November,  the  day  of 
the  sale,  being  a  period  of  ei^^-two  days 
only,  including  IraUi  days,  namely:  theday  oa 
wliich  the  notice  fliat  appeared,  and  the  day  of 
sale. 

The  eleventh  week  ended,  either  cm  Friday, 
the  lOth  of  November,  or  on  Saturday,  the  llth, 
occordiDR  as  the  week  is  made  to  commence 
on  the  day  on  wliicb  the  notice  flnt  appears,  at 
on  the  first  snoceedlog  Sunday  thereaflM. 
Thetwelfth  week  «could  not  expire  un-  [*018 
tU  Friday  the  17th,  or  Saturday  the  18th  No- 
vember, and  the  earliest  da^  on  which  ilw 
sale  could  iiave  berai  made  was  one  of  those 
days.  It  was  made  on  the  previous  Wednea- 
day,  the  16ib  November,  before  the  twelve 
weelcs  had  expired. 

By  the  charter  of  1612,  it  was  directed  that 
the  notice  ahould  "  Iw  given,  by  advertiriog.  at 
least  Ax  months,  where  the  property  beloogi 
to  persona  residing  out  of  the  United  Stales; 
three  months,  where  it  belongs  to  persona  re- 
siding in  the  United  States,  but  out  of  the 
Dietnct  of  Columbia;  and  six  weelts.  whem  it 
belongs  to  persons  residing  within  (he  district" 

The  charter  of  1830,  superadded  to  the  period 
of  notice,  the  ftirther  requisiUon  of  weekly  in- 
sertions of  (he  advertisement "  once  a  we^, 
for  at  least  six  months,  three  months,  or  six 
weeks,"  according  to  the  residence  of  tlw 
owner.    (Section  12.) 

The  Act  of  1834  changed  the  period  of  notice 
from  montiis  to  weeks,  but  retained  the  f urtho* 
requirement  of  weekly  insertitms,  "once  ia 
each  week,  for  at  least  twelve  niooostvc 
weeks." 

There  are,  then,  two  requirements,  ac  to 
notice,  by  the  Act  of  1834:  Ist,  twelve  weeks' 
notice;  and  2d,  the  insertion  of  the  advertise- 
ment once  in  each  of  those  twelve  weeks. 

The  full  period  of  twelve  weeks'  notice  must 
begiven.  InBonkmiorfY.  Tia/ifior,  4  Pet.,  801 
the  court  say:  "  A  week  is  a  definite  period  ef 
time,  commencing  on  Sunday  and  ending  on 
Saturday and,  being  thus  ctMnpoeed  iA  sevea 
days,  twelve  weeks  cannot  consuc  of  less  tliaa 
eighty-four  days.  And  tliat  case  sandioaB 
the  idea,  that  the  whole  period  of  twelve 
weeks  should  elapse  before  the  sale  Wb^hv 
the  week  be  made  to  commence  on  the  day  on 
which  the  notice  is  first  published,  and  to  end 
on  the  seventh  day  thereafter;  or  to  becin  oa 
the  Sunday  following  the  first  day  of  the  no- 
tice, and  end  on  the  succeeding  Saturday,  ii 
immaterial  in  this  case;  the  result — not  twdve 
weeks'  notice — is  the  same  on  either  mode  of 
computation.  The  first  insertion  was  on  Sat- 
urday, the  36th  August.  If  the  week  cos- 
menced  on  ttutt  day  and  ended  on  the  followiag 
Friday,  there  are  but  eighty-two  days,  ia- 
eluding  both  day  of  notice  and  day  of  sale.  U 
it  began  on  tiund^,  the  37tb,  and  ended  oo  ths 
succeeding  Btturai^,  there  would  be  b« 

ttomavll. 
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eighkjr-ODe  days,  includiDg  both.  And  If  the 
true  rule  be  to  include  the  day  on  which  the 
notice  first  appears,  and  to  exclude  the  day  of 
sale,  there  would  still  be  but  the  same  ei^ty- 
one  days — eleven  weeks  and  four  days. 

Tbeexprearion  in  the  Act  of  1824  is  "once 
in  each  week,  tar  at  least  twelve  succeadve 
weeka,"  not  merely  once  in  each  week,  but 
once  in  each  week  "  for"  twelve  weeks  during 
or  through  that  certain  space  of  time;  and  not 
014b*]  merely  for  twelve  •weeks,  but  for  "at 
least"  twelve  successive  weeks,  not  leas  than 
that  whole  period. 

The  notice,  according  to  Bokendorff  v.  Tay- 
lor, may  be  inserted  on  any  day  in  each  of  those 
twelve  if^eeks,  on  the  last  day  of  the  eleventh 
week  and  the  first  day  of  the  twelfth  week. 
But  that  rule  was  not  meant,  as  the  corporation 
ofllcers  seem  to  have  supposed,  to  authorize 
the  collector  to  abridge  the  period  of  notice ;  to 
insert  one  advertisement  in  each  of  the  first 
eleven  weeks  and  a  twelfth  on  the  fourth  day 
after  the  end  of  the  eleventh  week,  uid  to  sell 
on  that  day  and  before  the  twelfth  week  had 
fully  expired.  The  corporation  by-law  follow- 
ed the  words  of  the  Act  of  Congress.  The 
collector  has  no  dispensing  power. 

All  the  analogies  require  the  full  term.  As 
the  familiar  instance  of  At  monttis'  notice  to 
quit  or  four  months'  nodce  of  publication 
against  non-residents  under  our  Acts  of  Assem- 
bly; four  or  six  whole  months,  less  will  not  do. 
In  all  judicial  sales,  either  by  sheriff  or  trustee, 
the  period  of  notice  Is  usually  prescribed,  and 
the  full  term  must  be  given.  And  as  to  these 
tax  sales.  The  fourth  point  in  Pratt  and  the 
Corporation,  8  Wheat..  681.  as  seen  in  the 
xoMwd,  was  whMher  sufficient  notice  had  been 
given.  After  the  first  inserUon  of  the  adver- 
tisement, the  amount  of  the  taxes  was  changed 
without  any  change  in  the  day  of  sale,  so  that 
the  full  period  of  notice  was  not  given  after 
such  change.   The  sale  was  adlud^  bad. 

So  in  Pope  <£  Hamner  v.  i&oden,  6  Ala., 
488.  The  law  required  "  ninety  days'  notice  " 
of  the  sale,  to  be  published  in  some  newspaper. 
The  advertisement  was  dated  the  let  of  Ko- 
vember,  1838,  and  was  then  handed  to  the  pub- 
lisher of  the  newspaper;  was  inserted  therein 
weekly  from  the  6th  of  November,  which  was 
the  first  day  of  publication,  until  the  29th  of 
January,  1640,  and  the  sale  took  place  on  the 
8rd  of  FetB-uary,  1840.  Between  the  date  of 
the  advertisement  and  the  day  of  sale  ttiere 
were  more  than  ninety  days;  but  between  the 
first  day  of  the  iiublicatlon  and  the  day  of  sale 
there  were  but  eighty-nine  days,  excluding,  as 
the  court  did  there,  the  first,  and  including  the 
last  day.  The  date  of  the  advertisement  and 
the  handing  of  it  to  the  publisher  within  time 
were  considered  by  the  court;  but  the  sale  was 
held  to  be  clearly  void. 

In  our  case,  counting  from  the  date  of  the 
advertisement,  the  26th  of  August  instead  of 
the  26th,  the  day  of  its  publication,  and  even 
including  the  day  of  its  c^te,  and  also  the  day 
of  sale,  there  are  not  eighty-four  days,  but 
eighty-three  only. 

tiee,  also.  LyonetcU.  v.  Uunia<U.,  11  Ala., 
200,  for  a  full  collection  of  the  cases. 

It  is  not  enough  to  give  twelve  or  more  In- 
e  1 0*3  aeitioiu  of  the  adverUsement.  *It  may 
bp  continued  twice  or  thrloe  a  w«ek,  ot  evcD 
ilOWAM)  10, 
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d^y.  In  the  early  charters  the  corporation 
began  simply  with  the  period  of  notice:  six 
weeks,  three  months,  six  months.  Weekly 
insertions  were  first  superadded  by  the  charter 
of  1820,  and  have  been  continued  by  the  Act 
of  1824.  But  the  law  is  not  satisfied  by  a  com- 
pliance with  that  requisite  merely.  Each  re- 
quirement of  the  law  must  be  observed.  Here 
both,  namely:  "twelve  weeks  at  least,"  and 
weekly  insertions,  are  essential  to  the  validity 
of  the  sale.  The  non-observance  of  either  de- 
stroys it,  as  much  bo  as  the  omission  of  both. 

Neither  of  these  requirements  can,  as  to  the 
other,  be  deemed  Uie  primary  requisite.  If 
either  could  be  so  considered,  it  would  be  the 
period  of  notice  rather  than  the  number  of 
insertions. 

It  is  purely  a  matter  of  positive  law.  The 
rules  are  arbitrary;  eleven  weeks  and  four  days 
might  have  answered  just  as  well  as  twelve 
weeks;  but  the  statute  says  twelve  weeks, 
meaning  twelve  full  or  whole  weeks.  The 
language  is  clear  and  express;  there  is  no  room 
for  construction  or  discretion.  In  8  Wheat., 
687,  Judge  Johnson  asks:  "  What  have  we  to 
do  with  such  inquiries  in  cases  of  positive 
enactment?" 

The  Act  means  ttiat  notice  of  the  sale  shall 
be  given  by  publication  for  at  least  twelve 
weeKs  prior  to  the  day  of  sale,  which  notice 
shall  also  be  published  once  in  each  of  those 
twelve  weeks.  The  object  in  naming  the 
period  of  notice  was  to  give  the  owner  time  for 
paying  the  taxes;  and  in  requiring  weekly 
insertions,  to  afford  him  a  better  opportunity  of 
seeing  the  advertisement  of  sale. 

These  sales  are  nowhere  regarded  with  favor, 
but  aie  everywhere  tested  by  the  strictest  rules. 
They  are  penal,  lead  to  forfeiture  of  estate, 
and  whatever  is  prescribed  to  give  them  validity 
must,  and  ought  to  be,  observed,  and  has 
always  been  required.  (4  Wheat.,  77;  6  Wheat., 
110;  6  Pet.,  828  ;  0  How.,  248.) 

It  is  idle  for  the  officer  or  collector  of  the 
corporation  to  be  q>eculaling  and  refining  in 
this  way.  Why  not  give  the  legal  notice? 
Where  is  the  inconvenience  in  giving  three  or 
four  days'  more  notice,  or  wailing  a  few  days 
longer  for  the  taxes? 

They  will  not  Iw  lost  by  the  avoidance  of  the 
sale.  The  corporation  has  the  power  to  re- 
assess the  taxes  on  the  same  property .  (Act  of 
1824,  sec.  8.) 

Mr.  JiuHee  Wa^nm  delivered  the  ophilon  of 
the  court: 

This  is  an  ejectment  suit  for  part  oi  lot  No. 
4,  in  square  No.  7S0,  in  the  City  of  Washing- 
ton. 

The  only  question  raised  by  counsel  in  the 
argument  of  the  case  here,  is,  whether  where 
property  has  Iwen  assessed  for  taxes,  it  can  be  con- 
sidered as  having  been  regularly  advertised  and 
'regularly  sold,  if  it  shall  be  sold  befon[*Ol6 
twelve  full  weeks  (or  eighty-four  days)  have 
passed  from  the  date  of  the  first  advertisement. 
Eighty -four  days' advertisement  were  not  given 
when  the  property  in  dispute  in  this  case  was 
sold.  Upon  the  trial  in  the  Circuit  Court,  the 
plaintiff  in  tliat  court  prayed  its  iostructioD  to 
the  Jury  in  these  words:  "Tiiat  the  said  sale 
was  invalid  and  of  no  effect,  and  passed  no 
title  lo  the  defendant  In  the  premisw  in  ques- 
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lion;  because  a  period  of  twelve  full  weeks 
had  not  intenrened  between  the  26th  of  August, 
the  time  of  the  first  advertised  notice  of  8ale,and 
the  16th  of  November,  1848,  the  day  or  Umeof 
sale.but  a  period  of  eleven  weeks  and  foor^daya 
only."  The  court  gave  the  Instruction  ac- 
cordingly. The  defendant's  counsel  excepted 
to  the  same.  The  court,  upon  his  prayer,  al- 
lowed it,  and  the  case  ia  regularly  here  by 
writ  of  error. 

It  appears  that  the  notice  for  sale  of  the  prop- 
erty in  dispute  was  inserted  in  the  National  Id- 
telligencer  twelve  times  in  successive  weeks, 
the  first  insertion  being  on  Saluiday,  the  26th 
of  August,  and  the  last  on  the  16th  of  Novem- 
ber, the  day  of  sale.  Including  the  26th  of 
August  as  one  of  the  days  of  the  notice,  and 
the  15th  of  Noveml>er  necessarily  as  another, 
we  find  that  Uie  notice  was  given  only  for 
eighty-two  days.  The  languaee  of  the  statute 
regulating  the  notice  to  be  ^ven,  is  in  these 
words:  "  That  public  notice  of  the  time  and 
place  of  the  sale  of  all  real  property  for  taxes 
due  the  corporation  of  the  City  of  Washington, 
shall  be  given  hereafter,  by  advertisement,  in- 
serted in  some  newspaper  published  in  said 
city,  once  in  each  week,  for  at  leut  twdve 
socoassive  weeks. "  Now,  tiie  first  week  follow- 
ing the  date  of  the  advertisement  expired  with 
the  next  Friday,  the  10th  of  November,  and 
if  the  computation  is  carried  out,  it  will  be 
found  ttiat  the  twelfth  week  expired  on  the 
17th  of  November.  But  the  sale  was  made  two 
days  Ijefore,  on  the  16th  of  November,  the  last 
insertion  of  the  notice  being  on  the  day  of  sale. 

So  tliere  were  eleven  insertions  of  the  notice 
in  the  newspaper  in  different  weeks  (making, 
with  the  first,  twelve)  after  the  expiration  of 
the  week  from  the  first  insertion,  and  the  point 
to  be  settled  ia,  whether  the  statute  means  that 
twelve  insertions  in  successive  weeks  is  suf- 
ficient notice,  without  respect  to  the  number  of 
days  Id  twelve  weeks,  we  do  not  doubt  if  the 
statute  had  been ' '  once  in  each  week  for  twelve 
successive  weeks,"  a  previous  notice  of  the  par- 
ticular day  of  sale  having  been  ^ven  to  the 
owner  of  the  property,  that  it  might  very  well 
be  concluded,  that  twelve  notices  in  different 
successive  weeks,  though  the  last  insertion  of 
the  notice  for  sale  was  on  the  day  of  sale,  was 
sufficient.  But  when  the  l^isiatw  has  used 
the  words,  for  at  least  twelve  successive  weeks 
017*]  we  cannot  doubt  Uiat  the  *words,at 
least  as  they  would  do  in  common  parlance, 
mean  a  duration  of  the  time  that  there  is  in 
twelve  successive  weeks,  or  eighty-four  days. 
Every  statute  must  be  construed  from  the 
wordi  in  it,  and  that  construction  is  to  be  pre- 
ferred which  gives  to  all  of  them  an  operative 
meaning.  Our  construction  of  the  statute  lu- 
der  revtew  gives  to  every  word  its  meaniog. 
The  other  leaves  out  of  consideration  the 
words  "  for  at  least,"  which  mean  a  space  of 
time  comprehended  within  twelve  successive 
weeks,  or  eighty-four  days.  The  preposition 
Sor,  means  of  itself  duration  when  it  is  put  in 
connection  with  time,  and  as  all  of  us  use.it  in 
that  way,  in  our  evety-day  conversation,  it  can 
not  be  presumed  that  the  legislator.  In  making 
tius  statute,  did  not  mean  to  use  it  in  the  same 
way.  Twelve  successiTe  weeks  is  as  definite 
a  dtsignation  of  time,  according  to  our  division 
of  it  M  can  b«  nude.    Wbea  we  Hgr  that 


anything  may  be  done  in  twelve  weeks,  or 
that  it  wall  not  be  done  for  twelve  weeks,  after 
the  happening  of  a  fact  which  is  to  precede  it, 
we  mean  that  it  may  be  done  in  twelve  weeks, 
or  eighty  four  days,  or  as  the  case  may  be, 
that  It  shall  not  be  done  before.  The  notice 
for  sale,  in  this  instance,  was  the  fact  which 
was  to  precede  the  time  for  sale,  and  that  is 
neither  qualified  nor  In  any  way  lessened  bj 
the  words  "  once  a  week."  which  precede  in 
this  statute  those  whk;b  follow  them,  "fw 
least  twelve suocesdve  weeks."  We  think  that 
the  court  did  not  err  in  refusing  to  give  to  the 
jury  the  instruction  which  was  asked  by  the 
defendent  upon  the  trial  of  this  case. 

The  construction  of  the  statute  will  be  recog- 
nized to  be  in  hsrmonv  with  that  policy  of  the 
law  which  experience  nas  established  to  protect 
the  ownerships  of  property  from  devesUturr  bj 
statutorjr  sales,  where  there  has  not  been  a 
substantial  compliance  with  the  law,  by  which 
a  public  officer  is  empowered  to  sell  it. 

Property  is  liable  to  be  sold  on  account  of  an 
undischarged  obligation  of  the  owner  of  it  to 
the  public  or  to  bis  creditors.  But  it  can  only 
be  done  In  either  case  where  there  has  been  a 
substantial  compliance  with  the  pTareqwettes 
of  the  sale,  as  those  are  fixed  by  law.  Any 
assumption  by  the  officer  appointed  to  make 
the  sue,  or  disregard  of  tliem,  the  law  di»- 
countenancea  He  may  not  do  anything  (rf 
himself,  and  must  do  all  as  he  is  directed  by 
the  law  under  which  he  acts.  He  may  not.  by 
any  misconstruction  of  it,  anticipate  the  time  for 
sale  within  which  the  owner  of  the  propovf 
may  prevent  a  sale  of  it,  1^  paying  the  deiauuid 
ag^nst  him,  and  tiie  expenses  which  du^  have 
been  incurred  from  his  not  having  done  so  be- 
fore. .  This  the  law  always  presumes  that  the 
owner  may  do,  until  a  sale  has  been  made. 
He  may  arrest  the  uplifted  hammer  of  the  auc- 
tioneer *when  the  cry  for  sale  is  made,  [*6 18 
if  it  be  done  before  a  ftma  fan  Ud  has  been 
made.  The  authority  of  the  officer  to  sell  is, 
as  it  was  in  this  case,  "  unless  the  taxca  be  pre- 
viously paid  to  the  collector,  with  such  expenses 
as  may  have  accrued  at  the  time  of  payment" 
There  is  a  difference,  it  is  true,  in  tiie  strictness 
required  in  a  tax  sale,  and  that  of  a  sale  made 
under  Judgment  and  execution;  but  in  lx>th, 
the  same  rule  applies  as  to  the  full  notice  of 
time  whk^  the  law  requires  to  be  riven  for  the 
sale.  "  In  deciding  upon  tax  land  titles,  great 
strictness  has  always  been  observed.  IIm  col- 
lector's proceedings  are  closely  scanned.  The 
purchaser  is  bound  to  inquire  whether  he  bss 
done  so  or  not.  He  buys  at  his  peril,  and  can 
not  sustain  his  Utie  without  showing  the  an- 
thority  of  the  collector  and  the  regularity  of  hto 
proceedings."   

This  court  said,  in  WBOiMM  t.  Agrftm,  4 
Wheat.,  77,  that  the  authority  given  to  a  col- 
lector to  sell  land  for  the  non-payment  of  the 
direct  tax,  "  is  a  naked  power  not  conpled  with 
an  interest.  In  all  such  cases  the  law  requires 
that  every  prerequisite  to  the  exercise  of  that 
power  must  precede  its  exercise,  that  the  agent 
must  pursue  that  power  or  his  act  will  not  be 
sustained  by  it.  Again,  in  IbntMdof/**  c«e> 
4  Pet.,  849.  this  court  repeated  that  m  an  «s- 
parU  proceeding,  as  a  sale  of  lands  tor  taxes, 
under  a  special  authority,  great  stiictneaa  Is  re- 
qoifed.  An  Individttaf  cannot  be  devested  of 
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hia  property  ag^nst  his  conseDt,  until  every 
subetaotia)  rrauisite  of  the  law  has  been  com- 
plied with.  The  proof  of  the  regularity  of  the 
collector's  proceodiDgs  devolves  upoa  the  per- 
son who  clums  under  the  collector's  sale.  At 
an  earlier  day,  the  court  decided,  in  Stead't 
ExeeutoTB  v.  Omrte,  4  Cranch,  408 :  A  collector 
setltDg  lauds  for  taxes,  must  act  in  confonnity 
with  Uie  law  from  which  his  power  is  derived; 
and  the  purchaser  is  bound  to  inquire  whether 
he  has  so  acted.  It  is  incumbent  upon  the 
vendee  to  prove  the  authority  to  sell.  (See, 
also,  MeClungy.  Bon,  5  Wheat.  116;  Thatcher 
Powdl.  6  Wheat. ,  119.)  The  deeirions  made 
this  court  are  full  as  to  the  circumstances 
under  which  lax  titles  may  be  set  aside.  We 
recommend  also  the  perusal  of  the  case  of 
Lyon  et  al.  v.  Burt  et  at.,  in  11  Ala.,  cited  by 
the  counsel  for  the  defendant  In  error;  and  to 
all  of  the  cases  cited  in  the  opinion  of  Chief 
Jusliee  Collier.  It  is  not  necessary  for  us  to 
extend  this  opinioa  farther  in  citing  cases  upon 
tax  tales.  8o  far  as  we  know,  the  law  upon 
the  subject  is  the  same  throughout  the  United 
States,  and  where  differences  exist  they  have 
occurred  from  a  different  phraseology  in  stat- 
utes, and  not  from  any  discordance  in  the 
views  of  judges  in  respect  to  the  common  law 
to  be  appltied  in  tax  sales. 

See  4  Cranch.  408;  9  Cranch,  64;  1  Scam., 
619'^]  8»S;  1  Bibb,  m;*5Mas8.,  403;  4  Dec. 
&Bal.,  863;  3  Ohio,  28li;  2  Ohio,  S7H;  3  Teates, 
384;  2  Yeates.  100;  13  8.  tfe  R.,  206;  4  Dec.  & 
Bai.,886;  S  Wheat.,  116;  6  Wheat.,  119;  1 
Yeates,  800;  S  Monroe,  271;  1  Tyler  295;  14 
Mass.,  177;  8  Wheat..  681;  15  Mass.,  144; 
Green.,  889;  Taylor  N.  C.  480;  8Hawks.,  288; 
1  OUm.,  26;  10  Wend.,  846;  18  Johns.,  441; 
5  Ala.,  488.  I  have  not  the  reporU  of  the 
Supreme  Court  of  Georgia  at  hand  to  cite  from 
them  any  cases  of  tax  sales,  if  any  have  been 
decided  oy  it,  but  1  know  that  the  decisions  of 
the  courts  in  that  Stale  are  the  same  as  those 
stated  in  this  opinion  and  in  the  cases  cited. 

We  affirm  the  judgmmt  tff  the  Circuit  Court. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
bolden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  Judgment  of  the  said  Cir- 
cuit Court  in  this  cause  be.  and  the  same  is 
Imeby  affirmed,  with  costs. 


dted-lHoCmrr.T. 


CRUZ  CERVANTES.  AppeUant, 

V. 

THE  UNITED  STATES. 

Judgment  cf  District  Court  retiereed,  for  tie  ree- 
■  ord  not  ehowing  iUjuriedietion. 

Upon  an  appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  Distriot  of  Ualtfor- 
nla.  where  It  did  not  appear,  from  the  proceedings, 
whether  the  land  clalinod  wuawltbln  the  Northern 
or  SDUtiwni  Dlstrtct,  this  court  Will  reverse  the 
Jndvmrat  of  tlie  District  Oonrt  and  remand  the 

HOWAWlO, 


cue  for  the  purpose  of  maklnf  Its  Jurisdiction  ap- 
parent (if  it  should  have  aoyj,  and  of  oorrectlnff 
any  other  matter  of  form  or  sutMtaooe  whiob  may 
be  neceesarr. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  Northern  Cali- 
fornia. 

In  February,  1852.  Cervantes  filed  before  the 
Board  of  Commissioners  to  ascertain  and  settle 
the  private  land  claims  In  California,  the  fol- 
lowing claim: 

Cruz  Cervantes,  a  citizen  of  said  State,  gives 
notice  tliat  he  claims,  by  virtue  of  a  grant  from 
the  Mexican  nation,  a  tract  of  land  situated  in 
the  County  of  Santa  Clara,  in  said  State,  and 
known  by  the  name  of  San  Joaquin  or  Rosa 
Morada,  with  the  boundaries  described  in  the 
grant  thereof,  to  wit:  on  one  side  the  arrovo  of 
San  Felipe;  on  the  second  side,  the  hills  or 
mountains  *of  San  Joaquin;  on  the  [*620 
third,  the  arrovo  of  Santa  Anna,  and  on  the 
fourth,  a  line  drawn  through  the  plain  of  San 
Juan. 

Bald  land  was  conceded  to  claimant  by  a 

Sant  issued  on  the  1st  of  April,  1636,  by 
on  Nicolas  GuUenez,  superior  political  chief 
ad  interim  of  Califomhi,  and  thereby  anthw- 
ized  to  grant  lands  in  the  name  and  on  behalf 
of  the  Mexican  nation.  On  the  18th  February, 
1841,  judicial  possession  was  given  to  claimant 
by  Juan  Miguel  Anzar,  Judge  of  First  Instance 
of  that  iuriMiction. 

Said  land  has  been  occupied  by  claimant,  ac- 
cording to  law  and  the  directions  contained  in 
said  grant,  and  is  now  held  by  him  in  quiet  pos- 
aessioD. 

There  is  no  conflicting  grant  to  said  land,  or 
any  part  thereof,  in  the  Knowledge  of  claimant. 

Said  land  baa  never  been  surveyed,  but  its 
boundaries  are  natural  and  well  known,  and 
may  be  easily  traced.  Itissupposed  tocontain 
the  quantity  of  two  ^ioa  de  ganado  mayor, 
more  or  less. 

A  copy  and  translation  of  said  grant,  and  a 
copy  01  said  act  of  judicial  possession,  are  here- 
with printed,  and  the  originals  are  read^  to 
be  produced  and  proved,  as  may  be  required. 

On  the  3d  of  August,  1852,  Commissioner 
Harvy  J.  Thornton  delivered  the  opinion  of  the 
board,  declaring  the  claim  valid. 

In  July,  1858,  the  following  notice  was  issued : 
Obus  Cxrtanteb,  Claimant, 

V. 

Unitbd  Statbb. 
Attorkbt-Oensral's  Office,  ( 
Washiwgton,  D.  C,  July  11th,  1858.  J 
You  will  please  take  notice  that  the  appeal  In 
the  above  case  from  the  decision  of  the  com- 
misuoners,  to  ascertain  and  settle  the  private 
land  claims  in  the  Staleof  California  to  the  Dis- 
trict Court  of  the  United  States,  for  the  North- 
ern District  of  California,  will  be  prosecuted  by 
the  United  Statea 

C.  CuSHtNG, 

Attorney-General  United  States. 
To  the  Clerk  of  the  District  Court  of  the 
United  States  for  the  Nortbem  Dis- 
trict of  Collfomls,  8an  Francisco. 

At  a  special  term  of  the  District  Court  of  tlie 
United  States  of  America,  for  the  Northern 
District  of  Calirumia,  held  at  the  Court  House 
in  the  City  of  San  Francisco,  on  Monday,  the 
tUrty-flzit  day  cH  October,  In  the  year  of  our 
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Lord  one  thousand  eight  hundred  and  fifty- 
three. 

Present,  the  Honorable  Ogden  Hoffman,  Dis- 
trict Judge. 

The  Ukited  Btatbb.  Appellants, ) 

Chdz  Cbrtauvbb,  Appellee.  ) 

This  cause  coming  on  Kt  he  heard  at  the 
above-stated  term,  on  appeal  from  the  final  de- 
claioD  of  the  commissioners  to  ascertain  and 
621*J  *settle  private  land  claims  in  the  Slate 
of  California,  under  the  Act  of  Congress  ap- 
proved 8d  of  March,  18S1,  upon  the  transcript 
of  the  proceedings  and  decision,  and  the  papers 
and  evidence  on  which  said  decision  was 
founded ;  and  it  appearing  to  the  court  that  said 
transcript  had  been  duly  and  regularly  filed  in 
pursuance  of  the  12ih  section  of  the  Act  of 
Congress,  approved  Aueust  Slst,  1862. 

And  the  argumeot  of  counsel  for  the  United 
States  Bod  for  the  claimant  being  heard,  it  la 
ordered,  adjudged  and  decreed  that  the  decis- 
ion of  tiie  said  commisgioners  be  in  all  things 
reversed  and  annulled ;  and  that  the  said  claim 
be  held  invalid  and  rejected. 

(Signed)         Ooden  Hofpuan, 

U.  S.  District  Judge. 

Cervantes  appealed  from  this  decree  to  this 
court,  which  appeal  was  allowed. 

It  was  argued  bv  Mr,  William  Carey 
Jones  for  the  appellant,  when 

Mr.  Jtutiee  McLean  delivered  the  following 
opinion  of  the  court: 

It  does  not  appear,  from  the  proceedings  be- 
fore the  District  Court,  that  the  land  clumed 
Is  within  the  Northern  Judidal  District  of  Cali- 
fornia. This  is  necessarv  to  give  that  court  ju- 
risdiction. It  can  exercise  no  power  over  any 
claim,  where  the  land  lies  in  the  Southern  Ju- 
dicial District  of  the  same  state.  ■ 

Tills  court  has  often  held,  unless  the  juris- 
diction of  the  Circuit  or  DLMrict  Court  appear 
in  the  record,  the  judgment  of  such  court  may 
be  reversed  on  a  writ  of  error.  It  is  therefore 
important,  that  in  dealing  with  land  titles,  the 
jurisdiction  of  the  inferior  court  should  ap- 
pear in  the  proceeding. 

From  a  map  of  the  State  of  California,  re- 
cently published,  it  appears  the  land  claimed 
in  this  case  lies  in  the  Southern  District,  and  if 
BO,  no  jurisdiction  attached  to  the  court  where 
the  proceeding  was  Instituted. 

For  the  purpose  of  correcting  the  proceeding 
in  this  respect,  the  decision  of  the  District 
Court  iB  reversed,  and  the  cause  is  remanded 
to  that  court  with  leave  to  amend  the  proceed- 
ing in  regard  to  the  jurisdiction  of  the  District 
Court,  and  to  any  other  matter  of  form  or  sub- 
stance which  may  be  necessary. 

OXDBa. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  Stales  for  the  Northern  District  of 
California,  and  it  not  appearing  therefrom  that 
622*J  the  *land  claimed  is  within  the  North- 
em  Judicial  District  of  California,  It  is,  on 
consideration  thereof,  now  here  ordered  and 
decreed  by  this  court,  that  the  decree  of  the 
said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed;  and  that  this  cause 
be,  and  the  nine  Is  hereby  remuded  to  tite 
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said  District  Court,  with  leave  to  amend  the 
proceeding  in  regard  to  the  jurisdlctionof  the 
said  District  Court,  and  also  in  regard  to  uy 
other  matter  of  form  or  subsUuiGe  wbldk  maj 
be  necessary. 


JOHN  C.  DESHLER 
«. 

GEORGE  C.  DODGE. 

Atit^nea  can  maintain  replevin  in  Greuit 
Court  for  bank  notM,  aWumgh  at^ffnar  wuld 

not. 

The  eleventh  seotion  of  the  Judlciarr  Act  <d 
1780,  says,  "  nor  shall  any  District  or  Circuit  Court 
have  oognlzaDoe  of  itoy  suit  to  recover  the  cuo- 
teuts  of  aay  promlssorr  note  or  other  chose  in  ko- 
tlOD  in  favor  of  an  aaslirnee  UDlees  a  aaft  mlgbt 
have  been  prosecuted  la  such  court  to  recover  Um 
said  conteotA  If  no  asalgoment  bad  l>een  made,  ei- 
cept  in  cases  of  foreign  bills  of  eicchange." 

This  clause  has  do  applfcatloo  tothecaseof  asuit 
by  the  aasiiniee  of  aoboeela  acUoo  toreooverpo»- 
session  of  the  thing  in  specie,  or  datnogee  for  in 
wrongful  caption  or  detentloo. 

Therefore,  where  an  aasigaee  of  a  package  of 
bank  notes  brought  on  action  of  replevin  (or  tbe 
package,  the  actTon  can  be  malatalned  in  tbe  Cir- 
cuit Court,  although  the  assignor  oouM  not  hlia. 
self  have  sued  in  that  court. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Ohio. 

It  was  an  action  of  replevin  brought  by 
Deshler,  a  resident  and  citizen  of  the  Stale  of 
New  York,  against  Dodge,  a  citizen  and  resi- 
dent of  the  State  of  Ohla 
The  proceedings  in  the  case  were  these: 
In  March,  1953,  Deshler  filed  in  the  Circuit 
Court  of  the  United  Slates  for  the  District  of 
Ohio  the  following  pnseiptf  and  affidavit: 

Pradpe.  Issue  a  writ  of  replevin  for  tbe 
following  goods  and  chattels,  to  wit:  a  quan. 
tity  of  bank  bills,  of  various  denominatioat, 
consisting  of  fives,  tens,  twenties  and  fifties, 
given  for  the  payment,  in  the  aggregate,  of  ibe 
sum  of  110,080,  being  the  same  bank  Hlh 
taken  by  the  said  George  0.  Dodge,  from 
the  City  Bank  of  Cleveland,  on  ihe  26th  of 
March,  18S8.  Also  another  quantity  of  bank 
bills,  of  various  denominations,  consisting  tA 
ones,  twos,  threes,  fours,  fives,  tens,  twenties, 
fifties  and  hundreds,  and  given  for  the  pay- 
ment, in  tbe  aggregate,  for  the  sum  of  $ T.tNtS; 
being  the  same  bank  bills  taken  the  sud 
George  C.  Dodge,  from  the  Merchants'  Bank 
of  Cleveland,  on  the  26th  of  March.  A.  D. 
1858.  Also  another  quantity  of  bank  Inlls, 
of  various  denominations,  consisting  of  ones, 
twos,  "threes,  fives,  tens,  twenties,  [*623 
fifties  and  hundreds,  and  given  for  the  pay- 
ment, in  the  aggregate,  of  uie  sum  of  $9,216. 
being  the  same  buik  bills  taken  by  the  sud 
George  C.  Dodge  from  the  Canal  Bank  of 
Cleveland,  on  the  26th  of  March.  A.  D. 
1858.  Also  another  quantity  of  bank  hills,  of 
various  denominations,  consisting  of  ones, 
twos,  threes,  fives,  tens,  twenties,  fifties  and 
hundreds,  and  j^ven  for  the  payment,  in  the 
aggrerate,  of  the  sum  of  $li,s20,  being  the 
same  bank  bills  taken  by  the  said  George  C. 
Dodge,  from  the  Commercial  Bank  of  Clevs- 
land.  on  the  Sittthof  March,  A.  D.  18S8. 
AJBdavit.  John  O.  DeaUer.  plaintiff  in  the 

HxrwtMD  1% 
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case  in  the  anneied  pradpe  named,  being  first 
duly  sworn  do«s  depose  and  say :  thai  he  has 
good  rif^ht  to  the  possession  of  the  goods  and 
chattels  dearalbed  in  the  aunozed  preaape,  and 
that  the  same  are  wrongfully  detained  the 
said  George  C.Dodge,  named  asdefendantm  the 
said  pradpe;  and  that  the  said  goods  and  chat- 
tels were  not  taken  in  execution  on  any  judg- 
ment against  the  said  John  6.  Deshler,  nor  for 
the  payment  of  any  tax,  fine  or  amercement 
assessed  against  the  said  Deshler,  nor  by  virtue 
of  any  writ  of  replevin,  or  any  other  mesne  or 
final  process  whatsoever  Issued  against  the  said 
Deshler.  Said  Deshler  further  makes  oath  and 
says,  that  he  is  a  citizen  and  resident  of  the 
State  of  Mew  York,  and  that  the  said  Qeorge 
C .  Dodge  is  a  citizen  and  a  resident  of  the  State 
of  Ohio. 

U.  S.  America,  District  of  Ohio,  m. 

JoHM  Q.  Dbshlbb. 

The  writ  was  issued  accordingly,  and  served 
by  the  marshal.  The  property  was  appraised  at 
$88,692.   Deshler  gave  the  usual  replevin  bond. 

At  April  Term,  1858,  Dodge  made  the  fol- 
lowing motion: 

And  now  comes  the  said  George  C.  Dodge, 
by  R.  P.  Spalding,  bis  attorney,  and  moves 
the  court  for  a  rule  on  the  plaintiff  to  show 
cause,  during  the  present  term,  why  the  said 
suit  should  not  stand  dismissed,  for  all  and  sin- 
gular the  reasons  following,  to  wit: 

1st.  Because  there  is  no  sufficient  affidavit 
filed  b^  plaintiff  as  a  predicate  for  the  writ  of 
replevra. 

2d.  Because  it  does  not  comport  with  sound 
public  policy,  that  any  portion  of  the  revenue 
of  the  State  should  be  arrested,  at  the  instance 
of  the  taxpayers,  or  other  person  for  his  bene- 
fit, and  taken  from  the  hands  of  the  collector, 
through  the  Instrumentality  of  the  writ  of 
replevin. 

8d.  Because  the  several  bank  bills  in  the 
writ  specified  were  assigned  to  the  plaintiff  by 
said  several  banks  in  the  City  of  Cleveluid,  for 
the  sole  purpose  of  instituting  suit  in  this  court. 
684*]  *4lh.  Because  said  assignment  from 
said  banks  to  said  John  G.  Deshler  was  color- 
able merely,  and  operates  as  a  fraud  upon  the 
Act  of  Congress  of  September  24.  1789,  estab- 
lishing the  judicial  courts  of  the  United  States. 

6tb.  Because  this  court  is  debarred  taking 
jurisdiction  of  tl^is  case  by  a  provision  con- 
tained in  the  eleventh  section  of  said  Act  of 
Congress  of  September  24,  1789,  in  the  words 
following:  "  Nor  shall  any  district  or  circuit 
court  have  cognizance  of  any  suit  to  recover 
the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  as-signee,  unless 
a  snit  might'  have  been  prosecuted  in  such 
court,  to  recover  the  said  contents,  if  no  assign- 
ment had  been  made,  except  in  cases  of  foreign 
bills  of  exchange."  It  being  adndtted,  for  the 
puiposes  of  tbu  motion,  that  the  said  John  G. 
Dewier  derived  all  his  right  to  said  bank  notes 
from  an  assignment  in  writing  made  to  him  by 
the  Commercial  Bank,  the  Merchants'  Bank, 
the  Citv  Bank,  and  the  Canal  Bank  of  Clev^ 
land,  all  corporate  bodies  in  the  State  of  Ohio, 
after  the  seizure  of  the  said  bank  bills,  by  the 
said  George  C.  Dodge,  as  treasurer  of  Cuya- 
hoga County,  to  satisfy  sundry  taxes  assessed 
against  said  banks.  B.  P.  Spaldino, 

Attorn^  for  defendant. 
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In  August,  1868,  the  court  overruled  the  mo- 
tion, but  permitted  the  defendant  to  set  up  the 
same  matter,  by  plea. 

At  the  same  term,  the  (dainUff.  Deshleri 
filed  his  declaration,  and  Dodge  filed  the  fol- 
lowing plea: 

And  the  said  George  C.  Dodge,  in  his  own 
proper  person,  comes  and  says,  that  this  court 
ought  not  to  have  or  take  further  cognizance  of 
the  action  aforesaid,  because  he  says  that  on 
the  day  and  year  in  the  said  declaration  men- 
mentioned,  to  wit:  on  the  twenty-sixth  of 
March,  in  the  year  one  thousand  eight  hundred 
and  flftjr-three.  he,  the  said  George  C.  Dodge, 
was  acting  as  treasurer  of  the  County  of  Cuya- 
hoga, in  the  State  of  Ohio,  and  as  such  treas- 
urer on  the  day  and  year  last  mentioned,  at 
Cleveland,  in  the  County  of  Cuyahoga  afore- 
said, held  in  his  hands  for  collection  the  tax  du- 
plicate of  said  County  of  Cuyahoga,  for  the 
year  one  thousand  eight  hundred  and  fifty -two, 
upon  which  tax  d  uplicate  sundry  large  amounts 
of  taxes  stood  assessed  against  the  several  banks 
in  the  plaintiff's  declaration  mentioned,  to  wit: 
against  the  City  Bank  of  Cleveland,  the  Mer- 
chants* Bank  of  Cleveland,  the  Canal  Bank  of 
Cleveland,  and  the  Commercial  Bank  of  Cleve- 
land, which  said  taxea,  with  a  large  amount  of 
penalty  thereon,  were  then  due  and  unpaid ;  and 
It  then  and  there  became,  and  was  the  official 
duty  of  the  said  George  C.  Dodge,  as  such  treas- 
urer, to  distrian  a  sufficient  amount  of  bank 
bills  belonging  to  said  Banks  and  in  their  pos- 
session •(respectively),  to  satisfy  the  [*625 
s^d  taxes  and  penalties,  amounting  in  the  ag- 
gregate to  a  large  sum  of  money,  to  irit:  to  the 
sum  of  $38,981.  And  the  saki  George  C. 
Dodge  did  in  fact,  then  and  there,  to  wit:  on 
on  tne  twenty-sixth  of  March,  In  the  year 
one  thousand  eight  hundred  and  flfty'three,  at 
the  City  of  Cleveland,  in  the  County  of  Cuya- 
hoga aforesaid,  enter  into  said  bankis  and  take 
and  distrain  from  them,  respectively,  the 
amount  of  taxes  and  peniUty  as  aforeraid,  to 
wit:  from  the  City  Bank  of  Cleveland  be  VoA 
and  distrained  the  sam  of  $10,B80  in  bank  bills 
of  various  denominations,  connsling  of  fives, 
tens,  twenties,  and  fifties,  the  same  bdng  at  the 
time  s^d  distress  was  made  the  exclusive  prop- 
erty of  said  City  Bank  of  Cleveland.  From 
the  Merchants'  Bank  of  Cleveland  he  took  and 
distrained  the  sum  of  $7,066  in  bank  bills  of 
various  denomlnatioDS,  consisUngof  ones,  twos, 
threes,  fours,  fives,  tens,  twenties,  fifties  and 
hundreds,  the  same  being  at  the  time  said  dis- 
tress was  made  the  ezclurive  property  of  said 
Merchants'  Bank  of  Cleveland.  From  the 
Canal  Bank  of  Cleveland  he  took  and  distrained 
the  sum  of  ^,316  in  bank  bills  of  various  de- 
nominations, consisting  of  ones,  twos,  threes, 
fives,  tens,  twenties,  fifties,  and  hundreds,  the 
same  bein^  at  the  Ume  said  distress  was  made 
the  excltisive  property  of  siUd  Canal  Bank  of 
Cleveland.  And  from  the  Commorcial  Bank 
of  Cleveland  he  took  and  distrained  the  sum  of 
$11,320  in  bank  bills  of  various  denominations, 
consisting  of  ones,  twos,  threes,  fives,  tens, 
twenties,  fifties,  and  hundreds,  the  same  being 
at  the  time  said  distress  was  made  the  exclusive 
property  of  said  Commercial  Bank  of  Cleve- 
land. And  the  said  George  C.  Dodge,  having 
thus,  Uien  and  there  taken  and  distrained  said 
bank  Ulls,  bdng  all  and  Angular  the  bank 
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bills  in  the  plaintiff's  declaration  set  forth  and 
described,  immediately,  to  wit:  on  the  twenty- 
Bixth  day  of  March,  in  the  year  one  thousand 
%ight  hundred  and  flftv-three  aforesaid,  re- 
moved said  several  bank  bills  from  said  several 
banks,  respectively,  to  a  place  of  security,  to 
wit;  to  the  vault  of  the  Cleveland  Insurance 
Company,  where  the  same  were  specially  de- 
pouted  by  the  s^  Oeorge  C.  Dodge,  and  where 
the  same  in  fact  remaned  to  the  credit  of  the 
said  Oeorge  C.  Dodge  as  a  special  deposit,  un- 
til they  were  afterwards  seised  and  taken  by 
force  of  the  writ  of  replevin  issued  at  the  in- 
siance  of  the  said  John  G.  Desbler,  pUdntlfl  in 
this  suit. 

And  the  said  George  C.  Dodge  further  salth, 
that  on  the  same  SOth  of  March,  A.  D.  1858, 
but  after  the  said  George  G.  Dodge  had 
so  as  aforesaid  distrained,  and  taken  away  from 
926*1  *tbe  possession  and  keefdng  of  the  said 
several  tuuiks  herdnbefore  mentioned,  the 
said  bank  bills  above  mentioned,  and  after  he 
had  deposited  the  same  for  safe  keeping  in  the 
vault  of  the  Cleveland  Insurance  Company  in 
manner  aforesaid,  the  said  several  Banks  above 
mentionMl,  all  of  which  were  incorporated  by 
the  laws  of  the  State  of  Ohio  to  transact  a  gen- 
eral banking  busineas  Id  said  City  of  Cleveland, 
in  the  County  of  Covahoga  aforesaid,  and  not 
elsewhere,  and  all  oi  which  in  fact  were  at  the 
time  said  taxes  were  assessed,  and  at  the  time 
the  said  bank  bills  were  so  as  aforesaid  dis* 
trained  for  the  pavmeni  of  said  taxes,  transact- 
ing a  general  banking  business  in  the  City  of 
Cleveland  aforesaid,  entered  into  an  arrange- 
ment with  the  sud  John  G.  Deshler,  the  plaint- 
iff in  this  suit,  who  claims  to  be  a  citizen  and 
resident  ih  the  State  of  New  York ;  whereby 
the  said  several  banks  by  written  instruments 
of  assignment,  bearing  date  on  the  said  26lh 
of  March,  A.  D.  1658,  and  executed  in  be- 
half of  said  Banks  by  their  cashiers  or  other 
agents  duly  authorized  by  the  directors  of  the 
same,  sold,  assigned,  and  transferred  to  the 
said  John  G.  Deshler,  plaintiff  in  this  suit,  atl 
and  singular  the  banit  bills  so  as  aforesaid  taken 
and  distrained  by  the  said  George  C.  Dodge, 
and  which  said  bank  bills  were,  by  the  express 
terms  of  said  several  asdgnments  in  writing, 
declared  to  be  then,  and  at  the  time  of  the  exe- 
cution of  said  several  instruments  of  aadflmment, 
in  the  possession  of  George  C.  Dodge,  Treasur- 
er of  the  County  of  Cuyahoga,  in  the  State  of 
Ohio. 

And  the  said  George  C.  Dodge  further  salth, 
that  before  and  at  the  time  of  the  taking  and 
distraining  said  several  Bank  bills  for  the  pay- 
ment of  Mid  taxes  and  penalties  assessed  as 
aforesaid  asainst  said  several  banks,  he,  the 
said  John  G.  Deshler,  had  no  right  of  property 
in,  or  claim  to,  the  possesion  of  said  several 
bulk  bills  whatsoever,  but  that  all  the  pretend- 
ed right,  interest,  and  claim  of  the  sidd  John 
G.  lieshler  thereto  arose  under  and  by  virtue  of 
said  several  instruments  of  asajgnments,  exe- 
cuted and  delivered  long  after  said  Bank  bills 
had  been  taken  and  distrained  by  the  said 
George  C.  Dodfe,  as  Treasurer  as  aforesaid,  in 
satisfaction  of  tbe  taxes  and  penaltv  so  due  as 
aforesaid  from  said  Banks,  and  while  the  said 
bank  bills  were  on  special  deposit  in  the  vault 
of  tbe  said  Cleveland  Insurance  Company  to 
the  credit  of  tbe  said  George  0.  Dodge,  tteas- 
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urer'  as  aforesaid.  And  the  said  Georee  C. 
Dodge  further  salth,  that  he  is  a  citizen  oi  ami 
redcMDt  in  tiie  State  of  Ohio,  uid  was  such  at 
the  time  when  this  suit  was  instituted ;  and  that 
all  and  singular  said  Banksarecorporatebodia 
of  said  State  of  Ohio,  and  have  not  now  and 
never  had  any  legal  existence  except  within  tlic 
limits  of  said  Stale.  And  so  tbe  said  Georft 
C.  Dodge  pleads,  and  *sa:^  titat  sold  [*e27 
supposed  causes  of  action  are  not  wl^n  tbe 
jurisdictioa  of  this  court,  aud  this  be  is  ready 
to  verify;  whereof  he  prays  judgment  whether 
this  court  can  or  will  take  further  cognizance 
of  the  action  aforesaid.  George  C.  Dodoe. 

This  plea  was  verified  by  affidavit. 

The  plaintiff  demurred  to  this  plea,  when 
the  court  overruled  the  demurrer  and  austuned 
the  plea  upon  the  ground,  "  that  the  mattm 
therein  contdned  are  suffldent  in  law  to  pn- 
elude  the  said  Deshler  from  havine  and  mais- 
talnlng  said  action  against  the  said  Dodge  in 
this  court,  and  that  the  court  has  no  jurisdic- 
tion of  the  same." 

Deshler  sued  out  a  writ  of  error,  and  brought 
tbe  case  up  to  this  court. 

It  was  ai^ed  by  Mr.  Staabeny  for  the 
plaintiff  In  error,  and  by  Meatn.  Spml^mg 
aud  Pn^  for  the  defaidant. 

Mr.  Stanberrg: 

Only  one  question  is  made  In  this  case,  and 
that  is.  whether  replevin  will  lie  to  recover  tbe 
posseasion  of  certain  bank  notes,  payable  to 
bearer,  wrongfully  detained  by  the' defend- 
ant, the  plaintiff  claiming  as  owner  of  the 
notes  by  purchase  uid  assigoment  tnm  former 
owners  of  them,  not  capable  of  suing  in  the 
courts  of  the  United  States. 

The  decision  in  the  court  below  was  adverse 
to  the  plaintiff  on  the  ground  that  the  case  was 
within  the  eleventh  section  of  the  Judiciary 
Act. 

That  section  denies  to  the  drcuit  courts  cl 
the  United  States  comizance  of  any  suit  to  re- 
cover Uie  contents  of  any  promissory  note,  or 
other  chose  In  action  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  the  contents,  if  do  as- 
signment had  been  mode,  exc^  ha  cases  of 
foreign  bills  of  exchange. 

This  section  restricts  the  rij^t  of  suit  given 
by  the  Oonstitation,  in  reference  to  dUienship 
—must  theretcne  be  cmutruqct  strictiT,  and  be 
conQned  to  the  very  cases  within  tbe  rertrie- 
tion. 

To  make  the  restricticm  apply,  these  tUngi 
must  concur : 
1.  A  plaintiff  claiming  aaaadgnee  of  a  dicas 

in  action. 

3.  A  suit  for  the  contatts  of  'such  dioae  hi 

action. 

8.  An  assignor  who  could  not  have  mun- 
tained  the  su»  for  the  contents. 

1.  The  plaintiff  here  is  not  the  assigoee  of  a 
chose  in  action  within  the  meaning  of  this  asc- 

tion. 

The  subject  matter  was  bank  notes.  payaUe 
on  demand  to  bearer.   Such  a  chose  passes  1^ 

delivery. 

There  is  no  promisee  named  in  the  contract, 
no  named  person  with  whom  and  to  whom  tbe 
contract  or  promise  was  made. 

*The  promise  is  original  to  every  [*688 
hold.er  in  succession. 
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Altbuugh  there  happened  to  be  a  written  as- 
signmeot  in  this  case,  yet  that  is  only  evi- 
deoce  of  a  aale.  Just  as  in  a  bill  of  ule  of 
goods, .  or  any  chattel,  the  purchaser  is  not 
made  an  assignee  by  talcing  written  evidence 
of  his  purchase.  He  takes  as  purchaser,  as 
owner.  A  jut  in  rem,  not  ad  re, 

2.  No  suit  for  contents. 

The  suit  is  for  a  thing  in  speeM,  in  rem,  not 
on  the  contract,  not  against  the  banks  who 
made  the  notes,  not  a^Iust  anyone  liable  on 
the  contract. 

A  suit  for  the  contents  of  a  note  must  be  a 
suit  to  recover  the  thing  promised  to  be  pidd 
by  the  note;  not  for  the  note,  but  something 
contained  within  it. 

Such  a  suit  destroys  the  chose  in  action ;  It 
reduces  it  to  a  chose  in  possesion,  tranait  in 
rem  a^udieaiam. 

But  this  suit  is  not  for  the  contents,  it  Is  not 
on  tJie  contract,  or  against  anyone  liable  in 
vlrtueof  thecontract.  Itdoeenot,  when  judg- 
ment is  recovered,  merge  the  chose,  for  it  re- 
mains a  chose  in  action  after  judgment  and 
recovery. 

Finally;  this  suit  is  not  within  the  intent  of 
the  Act,  not  within  the  mischief  to  be  pre- 
vented. Tlwt  intent  Is  clearly  to  reetrain  the 
omstruction  of  domestic  contracts  to  Uie  do- 
mestic forum,  so  as  to  ensure  the  application 
of  the  lex  lod  eoniractue,  in  cases  where  In  its 
inception  the  contract  was  made  in  a  state  and 
between  citizens  of  the  same  state.  Tlie  ex- 
ception In  favor  of  foreign  bills  of  exchange 
proves  the  rule  to  be  as  stated. 

Tliis  suit  not  being  on  the  contract,  nor 
a^inst  the  promisor,  but  onlj  to  recover  a 
thing  in  the  nands  of  a  wronff-doer,  does  not 
come  at  all  within  the  reason  of  the  rule. 

The  plaintiff  will  rely  on  the  following  cases: 
Bank  o/Kenttteky  v.  Wutor  et  al.,  8  Pel..  824. 
It  was  held,  in  this  case,  that  in  an  action  for 
or  upon  a  bank  note,  payable  to  bearer,  agunst 
tiie  bank,  it  is  sufficient  if  tlie  holder  or  plaint- 
iff is  entitled  to  sue  in  the  federal  courts,  with- 
out  regard  to  the  character  of  any  former 
holder;  and  tliat  such  a  note  is  payable  to  any- 
body, and  is  not  affected  tiy  the  cUaaUUtiea  of 
the  nominal  payee. 

BtOlard  v.  BeU,  1  Mas..  351,  held  that  the 
eleventh  section  only  applies  to  actions  founded 
on  choses  In  action  by  an  assignee,  and  that  a 
bank  note,  payable  to  A  B  or  bearer,  whether 
A  B  were  a  fictitious  person  or  not,  was  not 
within  the  Act,  and  that  the  promise  was  in  law 
made  to  each  holder  as  an  original  promisee. 
In  this  case  the  action  was  upon  the  note 
against  a  stockholder  individually  liable. 

Smith  et  al.  V.  Kernoehen,  7  How.,  198,  was 
an  ejectment  bj  an  assignee  of  a  mortgage, 
from  a  mortgagcHr  not  competent  to  sue  in 
United  States  courts.  The  objection  was  that 
620*]  the  "assignment  was  merely  ooloraUe. 
Neither  counsel  nor  court  suggested  any  ol^ec- 
tioD  under  the  eleventh  section. 

77i6  Brig  Sarah  Ann,  2  Sumn.,  211.  This 
case  is  to  the  point,  that  the  sale  and  assign- 
ment of  a  chattel  by  a  person  out  of  possession 
is  not  the  sale  of  a  chose  in  action,  but  is  the 
sale  of  the  thing  itself,  and  passes  the  title, 
wliether  the  subject  matter  is  m  the  hands  of  a 
lawful  depositary  or  of  a  wrong-doer.  (24 
Pick.,  05.) 

BOWABO  Ifi. 


T.  DoDOB.  628 

In  all  the  cases  relied  upon  by  the  counsel 
for  the  defendant  in  error,  the  action  was  for 
the  contents  of  the  chose  against  the  maker  or 
debtor,  in  virtue  of  his  contract  or  debt,  and 
not,  as  in  the  case  at  bar,  for  the  speciflcthing,  • 
and  against  a  mere  tortious  holder. 

The  following  notice  of  the  view,  taken  by 
the  counsel  for  the  defendant  in  error,  is  from 
the  brief  of  Mr.  Spalding: 

But  one  point  is  made  by  defendant  to  sus- 
tain the  judgment  of  the  court  below,  to  wit: 

The  assignment,  made  by  the  several  banks 
named  in  the  pleadings,  of  the  bank  bills  in 
question  to  the  plaintiff,  after  the  same  had 
been  distrslned  for  taxes  by  the  defendant,  and 
had  been  removed  from  their  possession,  was 
simply  an  assignment  of  a  chose  in  action, 
wittdn  tlie  meaning  of  the  1  lUi  section  of  the 
"Act  to  establish  the  judicial  courts  of  the 
United  States,"  approved  September  24th. 
1789.  (United  States  Stat,  at  L.,  Vol.  I.,  p. 
79.)  And  as  the  banks  could  not  tliemselves 
have  maintained  a  suit  in  the  federal  court  to 
recover  said  bank  bills,  if  no  assignment  had 
been  made,  so  a  like  disability  attaches  to  their 
assignee;  or,  more  properly  speaking,  as  the 
court  below  could  not  take  jurisdiction  as  be- 
tween the  bantcs  and  the  defendant,  so  by  the 
terms  of  said  statute  it  is  prohibited  from  tutlng 
cognizance  as  between  the  assignee  of  the 
banks  and  the  defendant. 

The  words  of  the  prohibition  are  as  follows: 
"Nor  shall  any  district  or  circuit  court  have 
cognizance  of  any  suit  to  recover  the  contents 
of  any  promissory  note  or  other  chose  in  action 
In  favor  of  an  asdgnee,  unless  a  suit  might 
have  bem  prosecuted  in  such  court  to  recover 
the  said  contents.  If  no  asdgnment  had  been 
made,  except  fp  cases  of  foreign  Mils  of  ex- 
change." 

For  the  construction  heretofore  put  upon 
this  Act  of  Congress  by  the  courts,  see  Serf  dh 
Laralde  v.  Pilot  etai.,fi  Cranch,  883;  Bradford 
V.  Jenk*  et  al.,  3  McLean,  ISO;  Oibeon  et  al.  v. 
Chen,  16  Pet.,  815;  Dnmgoole  et  al.  v.  F. 
M.  Bank.  S  How.,  341;  Brown  v.  JViyef .  3 
Wood.  &  M..  80;  Sltddon  et  al.  v.  SiU,  8  How., 
441;  8  Porter,  Ala.,  240. 

In  this  last-mentioned  case,  Mr.  Jrutiee 
Ori«r,  in  pronouncing  *the  opinion  of  [*630 
the  court,  says:  "'The  term  "uioee  in  action"  is 
one  of  comprehensive  import.  It  includes  the 
infinite  variety  of  contracts  covenants,  and 
promises,  which  confer  on  one  party  a  right  to 
recover  a  personal  chattel  or  a  sum  of  money 
from  another  by  action." 

I  shall  insist  that  the  only  right  (if  any  right 
there  was)  transferred  by  the  oanksof  Cleve- 
land to  John  O.  Deshler,  under  the  circum- 
stances set  forth  in  the  plea,  was  a  thing  in  action ; 
a  mere  right  to  sue  Qeorne  C.  Dodge  to  recover, 
in  replevin,  the  bank  bills,  or  In  trover  the 
value  of  the  bank  bills,  if  Dodge  bad  improp- 
erly converted  them.  And  hence  the  Circmt 
Court  of  the  United  States  had  no  jurisdiction. 

Mr.  Juetiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio. 

The  suit  below  was  an  action  of  replevin  to 
recover  Uie  poesesdon  of  a  quantity  of  bsnk 
bills,  in  the  hands    the  defendant,  upon  banks 
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in  the  City  of  Cleveland,  amounting  In  the 
wh'>le  to  the  sum  of  $38.  593,  and  the  title  to 
which  was  derived  by  an  aasigfoment  from  the 
bankstnthe  plaintiff.  The  declanuion  ia  in  the 
usual  form  for  wrongfully  and  unjustly  de- 
taining the  posseeslon  of  the  property,  the  plaint- 
iff averring  that  he  is  a  citizen  and  resident  of 
the  State  of  New  Yorli,  and  the  defendant  a 
citizen  and  resident  of  the  State  of  Ohio. 

To  this  declaration,  the  defendant  pleaded  to 
the  jurisdiction  of  the  court,  setting  up  that  the 
defendant  was  acting  treasurer  of  the  County 
of  Cuyahoga,  Ohio,  and  had  distrained  the  bllu 
in  question  lielonKiag  to  the  banks  to  satisfy  the 
taxes  and  penalties  dul^  imposed  upon  them; 
and  that  after  the  said  bills  had  been  thus  dis- 
trained and  in  bis  possession,  the  said  l>ank8 
being  incorporated  companies  by  the  laws  of  the 
State  of  Ohio,  and  doing  business  in  the  City 
of  Cleveland,  sold,  assigned  and  transferred  the 
same  to  the  plaintiff;  and  that  all  the  rightand 
title  to  the  said^bills  belonging  to  him  is  derived 
from  the  aforesaid  assignment:  wherefore  the 
defendant  says,  the  supposed  causes  of  action 
are  not  within  the  jurisdiction  of  the  court,  and 
prays  judgment  if  it  will  take  further  cogni- 
zance of  the  suit. 

To  this  plea  the  pluntiff  demurred,  ud  the 
defendant  joined  in  demurrer,  upon  which 
judgment  In  the  court  below  was  given  for  the 
defendant. 

The  only  question  presented  in  the  case  by 
either  of  tlie  parties  is,  whether  or  not  the  court 
below  had  jurisdiction  of  the  case  within  the 
true  meaning  of  the  11th  section  of  the  Judici- 
ary Act  of  n8U,  the  material  part  of  which  Is  as 
631*J  follows:  "Nor  shall  any  'district  or 
circuit  court  have  cognizance  of  any  suit  to  re- 
cover the  contents  of  any  promluory  note,  or 
other  chose  In  action  In  favor  of  an  assignee,  un- 
less a  suit  might  have  l>een  prosecuted  in  such 
court  to  recover  ibe  said  contents  If  no  assign- 
ment had  been  made,  except  in  cases  of  foreign 
bills  of  exchange. "  It  is  admitted  the  assignors 
In  this  case  could  not  have  mdntalned  the  suit 
In  the  federal  courts.  We  are  of  opinion  that 
this  clause  of  the  statute  has  no  application  to 
the  case  of  a  suit  by  the  assignee  of  a  chose  in 
action  to  recover  possession  of  the  thing  in 
specie,  or  damages  for  its  wrongful  caption  or 
dietention ;  and  that  it  applies  only  to  cases  in 
which  the  suit  Is  brought  to  recover  the  con- 
tents, or  to  enforce  the  contract  contained  in 
the  instrument  assigned. 

In  the  case  of  a  tortious  taking,  or  wrongful 
detention  of  a  chose  in  action  against  the  right 
or  title  of  the  assi^ee,  the  injury  is  one  to  the 
right  of  property  in  the  thing,  and  it  is  there- 
fore unimportant  as  it  respects  the  derivation  of 
the  title ;  it  is  sufficient  if  it  belongs  to  the  party 
bringing  the  suit  at  the  time  of  thie  injury. 

Thie  distinction,  as  it  respects  the  application 
of  the  Uth  ^tion  of  the  Judiciary  Act  to  a 
suit  concerning  a  chose  in  action,  is  this :  where 
the  suit  is  brought  to  enforce  tbe  contract,  ihe 
assignee  is  disaoled  unless  it  might  have  been 
brought  in  the  court,  if  no  assignment  had  been 
made;  but  if  brought  for  a  tortious  taking  or 
wrongful  detention  of  the  cb^tel,  then  the 
remedy  accrues  to  tlie  person  who  has  the  right 
of  property  or  of  possession  at  the  time.the  same 
as  in  caw  of  a  like  wrong  in  respect  to  aiiy 
other  eoit  of  pencHuU  chatw. 
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The  principle  governing  the  case  will  be 
found  in  tbe  cases  that  have  frequently  becoi  be- 
fore us  arising  out  of  the  assignment  of  mort- 
gages, where  it  haa  been  hen,  if  the  euit  h 
brought  to  recover  tbe  poBseaalon  of  tbe  mmt- 
|!:aged  premises,  the  asdgnee  may  bring  the  bqK 
in  the  federal  courts,  if  a  citizen  of  astateoUter 
than  that  of  tbe  tenant  in  possession,  whether 
the  mortgagee  could  have  maintained  It  or  not, 
w;thin  this  section ;  but  if  brought  to  enforce 
the  payment  or  collection  of  the  debt  by  sale  of 
the  premisee  or  by  a  decree  agdnst  the  mort- 
mgor,  then  tbe  assignee  is  disabled,  unien  tbe 
nke  suit  could  have  been  maintained  by  the 
mortgagee.  (7  How.,  198.)  This  distinctton  ii 
stated  by  Mr.  Jv$tiee  Qrier.  In  tbe  case  of  Shd- 
don  et  cU.  v.  SiU,  8  How.,  441.  Tbe  learned 
justice,  in  delivering  the  opinion  of  the  court  in 
tbatcase,  observed,  "  tliat  the  term  'choee  inac- 
tion' is  one  of  comprehendve  import.  It  m- 
cludes  Uie  Infinite  rariety  of  contracts,  cove- 
nants and  promises,  which  confers  on  one 
party  a  right  to  recover  a  personal  chattel,  or 
sum  of  money  from  another,  by  action."  This 
paragraph  has  been  relied  on  *to  bus-  ['OSS 
tain  the  plea  in  question;  but  other  poruoos  of 
this  opinion  will  show,  that  the  phrue  "  ri^t 
to  recover  a  personal  chattel,"  was  not  meant « 
recovery  in  specie,  or  damages  for  a  tortious  in- 
jury to  the  same,  but  a  remedy  oa  tlie  contract 
for  the  breach  of  it,  whether  the  contract  was 
for  tbe  payment  of  money,  or  the  delivery  of  a 
personal  diattel.  Indeed,  upon  a  dose  ezamioa- 
tion,  this  is  the  fair  import  of  the  language 
used,  as  he  was  speaking  of  the  contract  m  the 
instrument  aadgned,  not  of  the  sale  at  tiamfer 
of  It. 

We  have  looked  simply  at  the  qaeaii<m  of 
jurisdiction  in  tbe  case,  as  that  is  the  only  qoes- 
tion  raised  by  the  plea,  and  as  we  are  satisfied 
ttiat  the  demurrer  to  it  is  well  taken,  the  judg- 
ment of  tiie  court  below  should  be  reversed. 
with  costs,  and  proceedings  remitted,  with  di- 
rections tlut  judgment  be  given  for  tbe  plafD^ 
iff  that  the  defendant  answer  over. 

Mr.  Chkf  JtuUee  Taney,  Jfewra.  Juttim 
Catrmi*  Daniel,  and  Cauapbell,  dianlel 

Mr.  JiuHee  Catron,  dissenting: 

The  defendant.  Dodge,  was  Treasurer  and  tax 
collector  of  Cuyaho^  Gotutty,  in  Ohio,  for  the 
year  1893.  There  was  assessed  on  the  tas  list 
of  that  year,  against  the  Bank  of  Cleveland.  $  1 0 
580;  a^inst  the  Merchants'  Bank  of  Cleveland. 
$7,965:  on  the  Canal  Bank  of  Cleveland.  $» 
216;  and  on  the  Commercial  Bank  of  Cleve- 
Und.  111,981— making  $88,981. 

These  respective  amounts  were  distnUoed  is 
bank  notes  from  each  Bank,  and  deposited  by 
the  tax  collector  with  the  Cleveland  Insurmnce 
Company,  to  bis  credit.  As  the  four  Banlu 
whose  property  was  distrained  were  incapable 
of  suing  the  tax  collector  (who  was  a  citiaeo  of 
Ohio)  in  tbe  Circuit  Court  of  tbe  United  States, 
they  joined  in  a  written  transfer  of  the  bank 
notes  to  John  G.  Deshler,  tbe  plaintiff,  a  dtiaa: 
of  New  York,  and  he  obtained  a  writ  of  re- 
plevin, and  process  founded  on  it.  out  f>f  ths 
Circuit  Court  of  the  United  States,  and  declared 
as  a  citizen  of  New  York.  The  defendani 
Dodge  {beaded  in  abatement,  alleging  that  tbe 
caoses  of  action  are  not  within  the  JuriBdicttoa 
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of  the  court;  lo  which  plea  there  was  a  demur- 
rer. 

The  flrst  qucfltioD  is,  whether  this  plea  in 
abatement  is  the  proper  defense,  or  should  the 
plea  have  been  id  bar. 

The  pica  sets  forth  the  distress  for  taxes  due 
and  unpaid  from  the  hanks  to  the  State;  that 
(he  defendant  Dodge  iras  the  tax  collector,  and 
had  the  proper  aiithorlty  to  make  the  distress; 
and  did  distrain,  by  virtue  of  his  authority.  By 
the  laws  of  England,  replevin  does  not  lie  for 
033*J  goods  taken  in  execution:  nor  in  'cases 
where  goods  are  taken  by  distress  according  to 
an  Act  of  Parliament,  this  being  in  the  nature 
of  an  execution.  (7  Bac.  Abr.,  Replevin  and 
Avowry,  C.  71;  6  Com.  Digest.  Replevin,  D. 
318:  ll«Uy  v.  Sluhba,  5  Mass  ,  282,  per  Parsons, 
€h.  J.) 

So  the  Statute  of  Ohio,  under  which  the  pro- 
cmllng  in  this  case  was  had,  gives  the  writ  of 
repl«vin,  and  prescribes  the  mode  of  proceed- 
ing, requiring  an  affidavit  from  the  owner  (or 
his  agent)  that  the  goods  were  his,  that  they  arc 
wrongfully  detained  by  the  defendants;  "  and 
that  said  goods  and  chattels  were  not  taken  in 
the  execution,  on  any  judgment  against  said 
plaintifif,  nor  for  the  payment  of  any  tax,  fine 
or  amercement  assessed  against  the  plaintiff;" 
and  it  is  further  provided  that  any  writ  of  re- 
plevin, issued  without  such  afttduvit,  shall  be 
quashed  at  the  coats  of  the  clerk  issuing  it;  and 
that  he  and  the  plaintiff  shall  be  liable  in  dam- 
ages to  the  party  injured.  This  affldavit,  Desh- 
ler  made,  and  got  ihe  property  into  his  posses- 
sion on  giving  bond  as  the  law  requires. 

The  \sh-&  distinctly  shows  that  ihe  properly 
was  in  a  condition  not  lo  be  taken  by  Ihe  writ 
of  replevin,  and  that  the  Circuit  Court  had  no 
juribdiciioD  to  issue  the  writ,  or  in  anywise  in- 
terfere with  the  properly  by  that  suit  in  replev- 
in; and  there  lieing  no  Jurisdiction  to  try  title, 
or  proceed  further,  the  plea  in  abatement  was 
the  proper  one.  And  so  are  the  American  de- 
cisions.   {Shaw  V.  Leny,  17  8.  &  K..  99.) 

The  next  question  is,  whether  these  corpora- 
tions could  lawfully  assign  to  a  third  person 
their  rights  of  action,  lo  property  out  of  their 
possession,  and  held  adversely.  On  common 
law  principles  such  an  a£signment  is  champer- 
ty. Blaclistone  says  (Vol.  IV.,  18.S),  champart, 
in  French  law.  Eignified  a  similar  division  of 
profits:  "In  our  sense  of  the  word  it  signifies 
the  purchasing  of  a  suit,  or  right  of  suing;  a 
practice  so  much  abhorred  by  our  law,  that  it 
is  one  main  reason  why  a  chosv  in  action,  or 
thing  of  which  one  hath  the  right,  but  not  the 
possession,  is  not  assignable  at  common  law; 
because  no  man  should  purchase  any  pretense 
to  sue  in  another's  rlgiit. 

I  am  not  aware  that  this,  as  a  general  rule, 
has  been  disputed.  It  therefore  follows,  as  I 
think,  that  the  assignment  was  void,  and  that 
the  causes  of  action  belonged  to  tlie  four  l)ank8 
as  if  it  had  never  been  made;  and  they  alone, 
having  the  right  to  sue  in  any  form,  and  being 
citizens  of  Ohio,  no  power  to  interfere  with  the 
tax  collector,  Dodge,  or  the  property  distrained, 
existed  in  the  United  States  court. 

A  principal  objection  that  I  have  heard 
urged  is.  that  as  the  plea  sets  forth  matter  in 
bar,  and  commences  and  concludes  in  alxtte- 
ment.  it  is  hoA  for  this  reason:  if  we  were 
allowed  to  rely  on  sach  a  barren  tcchnicalitj, 
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the  assumption  is  not  well  founded.  In  a  re- 
'plevin  for  goods  the  defendant  may  [*631 
plead  property  in  another  (or  that  the  goods 
were  taken  in  execution)  either  in  abatement  or 
bar.  (1  Chit.  PI.,  446;  IMeyv.  Stubbs,  5  Mass., 
284.  3b5;  1  Johns.,  880;  1  Salk..  5.) 

As  the  plaintiff  had  no  title  that  he  could  as- 
sert, it  is  of  no  consequence  to  him  who  has, 
say  some  of  the  authorities;  but  if  this  second 
ground  was  doubtful,  it  is  cured  by  the  Act  of 
Jeofails. 

The  thirty-second  section  of  the  Judiciary 
Act  declares  that  no  proceeding  in  civil  causes 
shall  be  quashed  or  reversed  for  any  defect  of 
want'  of  form,  but  that  the  courts  shall  proceed 
and  give  judgment  according  to  the  right  of 
the  cause  without  regarding  such  defects,  or 
want  of  form  in  any.  pleading,  except  in  cases 
of  demurrer,  where  the  party  demurring  shall 
have  specially  set  down  and  expressed  in  his  de- 
murrer, the  causes  thereof.  Tile  demurrer  here 
Is  general,  and  no  mere  technicality  was  allow- 
able. 

"  The  right  of  ihe  matter  in  law.  "in  this  case, 
involves  a  very  grave  consideration,  such  as 
would,  in  all  probability,  deeply  disturb  the  har- 
mony of  the  Union,  if  taxpayers  in  larger 
classes,  could  combine  together,  let  their  prop- 
erly be  distrained,  and  then  assign  it  to  a  third 
person,  a  citizen  of  another  state,  and  on  the 
same  day,  as  in  this  case,  take  it  from  the  state 
authority  by  a  fe<leral  court  wiit,  and  let  it  be 
taken  beyond  the  state's  jurisdiction. 

It  was  said  by  the  Supreme  Court  of  Penn- 
sylvania, in  a  case  where  property  had  been 
seized  for  luxes  due,  and  taken  from  the  offi- 
cer's possession  by  a  writ  of  replevin,  "that 
the  court  will  not  support  this  form  of  action 
in  such  a  case,  nor  suffer  such  an  abuse  of  their 

Erocess.  If  one  man  may  bring  replevin  where 
is  goods  have  been  taken  for  taxes,  so  mav 
every  other  person ;  and  thus  the  collection  of  all 
taxes  might  be  evaded.  Independently  of  the 
Act  of  Assembly  we  are  bound  to  quash  this 
writ."   (3  Yeates,  8-^.) 

I  deem  the  case  l>efore  us  to  have  been  a  very 
disreputable  proceeding.  The  officers  of  these 
Banks  could  not  make  the  necessary  oath  re- 
quired to  obtain  a  writ  of  replevin ;  and  to  evade 
the  laws  of  Ohio,  the  device  of  an  assignment 
of  their  separate  causes  of  action  to  a  non-resi- 
dent was  resorted  to,  who  could  swear  that  tliis 
property  was  not  distrained  for  bis  taxes,  and 
thus  apparently  comply  with  the  law,  so  far  as 
an  oath  was  required;  whereas  he  violated 
spirit,  to  bring  into  a  tribunal  of  the  Union 
controremy  that  a  state  court  would  not  sanc- 
tion, by  practising  a  fraud  on  the  laws  of  Ohio, 
and  a  fraud  on  the  Constitution  of  the  United 
States.  And  what  adds  to  the  grossness  of  this 
transaction  Is,  the  attempt  to  assign  and  vest  in 
this  plaintiff  divers  causes  of  action,  by  sepa- 
rate assignors,  thus  seeking  *to  practice  [*635 
champerty,  in  a  form  and  to  an  extent  not 
heretofore  devised.  If  four  could  assign,  and 
their  claims  be  combined  in  one  suit,  by  the  as- 
signee, so  could  as  many  hundreds.  To  sanc- 
tion the  validity  of  an  assignment  to  a  non  res- 
ident of  property  adversely  held,  and  let  him 
sustain  a  suit  for  it,  would  throw  open  the 
United  States  courts  to  every  matter  of  litiga- 
tion where  property  was  in  dispute  exceeding 
the  value  of  $sm. 
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I  feel  quite  coofldent  that  the  ConstitutioD 
did  not  coDtemplate  thU  mode  ot  acquiring  ju- 
risdiction to  Ifaecnurts'of  the  Union,  and  am  of 
opinion  that  the  judgmeut  of  the  Circuit  Conrt 
sustaining  the  plea  ought  to  be  afflrmed. 

Mr.  Jvtiice  Daniel: 

I  also  dissent  from  the  opinion  of  the  court 
in  thU  cjtse,  and  concur  in  the  views  so  con- 
clusivelj  taken  of  it  by  my  brother  Catron. 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circqit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
vas  argued  by  counsel ;  on  consideration  where- 
of, it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
reversed,  with  costs;  and  tlut  thiscause  be,  and 
Uie  same  Is  hereby  remanded  to  the  said  Cir- 
cuit Court,  for  further  proceedings  to  be  had 
therein  in  conformity  to  the  opmlon  of  this 
court 

Cited~U  How..  442 ;  U  How.,  881, 8S3 ;  9  Walt.,  391 ; 
15  Otto,oas:5  Blacbtf^  U4;  S  Curt.«i;l  Biss., 
101;  2  Dill..  1». 


JOHN  DOE,  on  the  demise  of  Lor  Clabk. 
David  Clarkbon,  Joseph  D.  Bkers,  An 
DREW  Talcott,  Bbantz  Matbb,  and  Har- 
RIBT  Hacklbt.  PtaitOiffin  Error, 
«. 

JOSEPH  ADDISON  BRADEN. 

Written  dedaraHon$  annexed  to  treaty  at  time 
of  ratification,  ia  obHgat&rjf  a$  part  of  trea^— 
•power  of  King  of  Spain  u  a  poUtieal,  not  ju- 

dieial  question. 

In  the  ratlfloatloD.  br  the  King  of  SpRin,  of  the 
Trraty  by  whlcb  Florida  was  ceded  to  the  Ualted 
Suites,  it  was  admitted  that  certuin  grunts  of  land 
ill  Florida,  aroonffst  which  was  one  to  the  Duke  of 
AlBffOD,  were  annulled  and  declared  void. 

A  written  duclaratlon,  annexed  to  a  treaty  at  the 
time  of  Its  nititlcatlon.  is  as  obli^tory  as  if  the  pro- 
visloD  had  been  inserted  in  the  body  of  the  treaty 
Itself. 

Whether  or  not  the  King:  of  Spain  had  power,  ao- 
oordioK  to  the  Constitution  of  SpalD,  to  annul  tbie 
grant, Is  a  political  and  nota  judlolal  question,  and 
was  decided  when  the  Trealr  was  made  and  ratl- 
fled. 

ess*]  *AdeedmadebytheDuketoaoltlzenofthe 
United  8tat«8,  during  the  interval  between  the  sig- 
nature and  ratiflcatlon  of  the  Treaty,  cannot  be 
reiKignlaed  as  conveying  any  title  whaterer.  ^e 
land  remained  under  the  jurisdiction  of  Spain 
until  the  annulment  of  the  Rrant. 

THIS  case  came  up  by  writ  of  error  from  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

It  was  an  ejectment  brought  by  the  lessee  of 
Clark  and  the  other  plaintiffs  in  error  against 
Braden,  to  recover  all  that  tract  or  parcel  of 
land  in  Florida,  which  is  described  as  follows, 
namely:  Beginning  at  the  mouth  of  the  river 
heretofore  called  or  known  as  the  Amanlna, 
where  ft  enters  the  sea,  to  wit:  at  the  point  of 
tlie  twenty-eighth  degree  and  twenty-fifth  min- 
ute of  north  latitude,  and  running  along  the 
right  bank  of  that  river  to  iu  head  spring  or 
main  fountain  source;  thence  by  a  right  line  to 
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the  nearest  point  of  the  lUver  St.  John:  thi.-n 
ascending  said  Uiver  St.  John,  along  its  left 
bank,  to  the  lake  Macaco;  then  from  ihe  muai 
southern  extremity  of  tlut  lake,  by  a  ri^t 
line,  to  the  head  or  the  river  heretofore  known 
or  called  the  Hijueloa;  and  then  descending 
along  the  river's  right  bank  to  its  mouth  in  the 
sea;  thence  continuing  along  the  coast  of  tlie 
sea,  including  all  the  adjacent  islands,  to  the 
mouth  of  the  River  Amanina,  the  bc^nning 
point  aforesaid,  containing  twdve  millions  of 
acres  of  land. 

The  cause  went  on  regularly  hy  the  appear- 
ance of  the  defendant,  the  confession  of  lease, 
entry,  and  ouster,  and  the  admisdoa  of  coun- 
sel on  belialf  of  the  United  States  to  defend  the 
suit. 

In  May,  1652,  the  case  came  up  for  trial  at 
the  City  of  St.  Augustine. 

The  counsel  for  the  plaiuUS  offered  [n  evi- 
dence the  following  duly  verified  papers: 

1.  A  memorial  of  the  Duke  of  Alagon  to  the 
King  of  Spain,  dated  12th  July,  1817,  pray- 
ing the  Erne  to  be  pleased  to  grant  him  the 
uncultivated  lands  not  already  granted,  in  East 
Florida,  situated  between  ibc  banks  of  the 
River  Santa  Lucia  and  San  Juan,  as  far  as  t bar 
moutlis  into  the  sea,  aud  the  coast  of  the  Oulf 
of  Florida  and  ila  adjacent  islands,  with  the 
mouth  of  the  lUver  Hijueloe  b^  the  twenty- 
sixth  degree  of  latitude,  following  alon^  the 
left  bank  of  said  river  up  to  its  source;  draw- 
ing thence  a  line  to  Lake  Macaco;  descending 
thence  by  tbe  war  of  the  River  San  Juan  to 
Lake  Valdez,  and  drawing  another  iine  from  the 
extreme  nortii  part  of  said  latter  lake  to  the 
,eource  of  the  River  Amanina,  thence  pursuing 
the  right  bank  of  said  river  to  its  mouth  by  tbe 
twenty-eighth  or  twenty-fifth  degrees  of  lati- 
tude, and  continuing  along  the  coast  of  tbe 
sea  with  all  its  adjacent  islands,  to  the  mouth 
of  the  River  Hijuclos,  in  full  property  for  him- 
self and  his  *heir8,  and  permitting  him  r*697 
the  importation  of  negroes  free  of  duly  to 
work  and  culliv^  said  lands,  a  favor  whicb 
he  hopes  to  obtain  from  the  innate  benevoknce 
of  your  Majesty,  whose  precious  life  may  Qod 
preserve  many  years,  as  he  prays. 

Madrid,  12th  July,  1817. 

2.  Tbe  order  of  the  King  upon  the  above, 
addressed  to  the  royal  and  supreme  oHincil  of 
the  Indies,  as  follows: 

His  Majesty  having  taken  cognizance  of  tbe 
contents  therein,  and  in  consideration  of  the 
distinguished  merit  of  this  individual,  and  of 
of  bis  well-known  zeal  for  the  royal  service, 
and  likewise  in  consideration  of  the  advantages 
which  will  result  to  the  Slate  by  the  incmse 
of  the  population  and  civilisation  of  the  afore- 
said territories,  which  he  soUcila.  he  has  deigned 
to  resolve,  that  the  same  be  communicated  to 
the  Supreme  Council,  declaring  to  tliem  that 
the  favor  which  he  solicits  is  granted  to  him, 
provided  tbe  same  be  not  contrary  to  the  laws; 
all  of  which  I  communicate  to  your  Excellency 
by  his  royal  order,  for  your  information,  and 
that  of  the  Council,  and  for  the  other  necosKry 
ends.  Ood  preserve  yonr  Exoellokcy  many 
years. 

Palace,  December  17th,  1817. 

8.  A  eedula,  issued  by  the  extinct  Council  of 
the  Indies,  addressed  to  the  Oovemor.  CapUia- 
Geueral  of  the  Island  of  Cuba  and  its  dwxie^ 

Digitized  by  V^OOg IC 


1868 


Dob,  bx  dkh.  Clabk.  it  al.  v.  Bbadbv. 


687 


to  the  Intendant  of  the  Army  and  Royal  Ex- 
cbequer  of  the  Havana  and  its  districte,  and  to 
the  Governor  of  ihii  Florida.  This  document 
bore  date  on  the  6th  of  February,  1818,  and 
after  reciting  the  petition  and  grant  concluded 
as  follows: 

Wherefore  I  command  and  require  you,  by 
this  my  royal  eeduta,  that  in  conformity  with 
the  laws  touching  this  matter,  effectually  to  aid 
the  execution  of  said  gift,  taking  all  the  mens- 
urefl  proper  to  carry  it  into  effect  without  prej- 
udice to  the  rights  of  a  third  party:  and  in 
order  that  the  said  Duke  of  Alagon  may  be 
enaliled  to  put  into  execution  his  design,  agree- 
ably in  every  respect  to  my  benevolent  wishes, 
in  iurtherancuof  the  agriculture  aod  commerce 
of  said  possessions,  which  demand  a  population 
proportioned  to  the  fertility  of  the  soil  and  the 
defense  and  security  of  the  coast,  reporting 
hcftfafter  successively  the  progress  that  may  be 
made;  it  being  understootl  that  the  importation 
ef  negroes,  comprehended  ip  mid  gift,  is  to  be 
made,  as  far  as  the  traffic  in  them  isconcerned, 
in  coofonnity  with  the  regulations  prescribed 
In  my  royal  order  of  the  10th  of  December 
ultimo,  for  such  1b  my  will ;  and  that  account  be 
taken  of  this  royal  order  in  the  Cootaduria- 
General  of  the  Indies.  Given  at  the  palace,  this 
6th  day  of  February,  1B18. 

4.  A  power  of  attorney  from  the  Duke  of 
Atagon  to  Don  Nicholas  Garrido.  dated  dTth  of 
February.  1818. 

03S*]  *S.  A  decree  of  Coppinger,  Governor 
of  Florida,  d^ed  27tb  of  June.  1818.  putting 
Garrido  into  possession  of  the  laud  claimed. 

6.  A  deed  of  conveyance,  dated  29lhof  May, 
J8I9,  from  the  Duke  of  Alapon  to  Richard  H. 
Kackley.  of  Richmond,  Virginia.  This  deed 
conveyed  a  part  of  the  lands  in  question  to 
Richard  S.  Hackley  &  Company,  for  the  pur- 
pose of  immediately  opening  clearing,  and 
seitllDg  them. 

7.  The  deposition  of  Ann  Rachel  Hart,  of 
Baltimore.  Maryland.  Uiat  Richard  H.  Hackley 
was  a  native  lK>rn  citizen  of  the  United  States. 

8.  A  deed  from  Richard  S.  Hackley.  dated 
14th  of  September,  183«.  to  Joseph  D.  Beers.  Lot 
Clark  and  David  Clarkson.  the  lessors  of  the 
phUutifl. 

y.  An  admissioD  by  the  counsel  for  the  UnUed 
States  that  Braden,  the  defendant,  was  in  pos- 
session of  5^7  -^^e  acres  of  land,  lying  on  the 
Manatee  River,  iu  the  present  County  of  Hills- 
borough, which  was  convoyed  by  the  foregoing 
titles,  and  was  of  tlie  value  of  $2,00U  and  up 
wards. 

The  defendant,  to  prove  the  issue  on  bis  part, 
read  in  evidenee  certified  copies  of  patents  for 
his  land  from  the  United  Stales. 

A  great  number  of  other  documents  and  tes- 
timony were  offered  by  the  defendant  and 
plaintiff,  but  a  particular  notice  of  them  is  not 
deemed  necessary  in  the  present  report. 

On  the  conclusion  of  the  argument  the  court 
instructed  the  jury  as  follows: 

iBt.  The  foundation  of  the  plaintiff's  title  is 
the  concession  or  order  of  the  King  of  Spain  ! 
of  the  i7th  of  December,  1817,  and  the  cedula 
or  royal  order  of  the  6lh  of  February,  1818, 
which,  together,  constitute  I  he  grjnl  or"  conces- 
sion to  the  Duke  of  Alagon  to  the  lands  in 
question.  Whether  the  order  of  the  17th  of 
December,  1817,  was  complete  iu  itself,  and 
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amounted  to  a  graat,  I  deem  it  unimportant  to 
inquire,  because  It  was  re-afflrmed  and  made 

operative  by  the  cedvta  or  royal  order  of  the 
6th  of  February,  1818.  which  related  back  to 
the  order  of  the  17ih  of  December,  1817;  and 
hence,  that  mav  be  considered  the  date  of  the 
concession,  explained  and  rendered  more  full 
and  perfect  by  the  order  of  the  6th  of  February, 
1818,  and  it  is  so  considered  for  the  purposes 
of  this  suit. 

Taking  these  two  orders  together,  it  ts  maol- 
fest,  from  their  tenor  and  spirit,  and  it  is  more 
particularly  apparent  from  the  orders  and  pro- 
ceedings of  th6  I^ing  and  the  Council  of  the  In- 
dies, in  the  early  part  of  1818,  that  one  object 
and  intent,  and  one  condition  of  the  grant  or 
concession  to  Alagon,  and  one  of  the  principal 
inducements  on  the  part  of  the  King  te  make 
the  *grant,  was  the  colonization  and  [*639 
settlement  of  the  country,  and  the  agricultural 
and  commercial  advantages  which  it  was  sup< 
posed  would  arise  to  the  province  therefrom. 
And  it  is  equally  clear  that  the  grant  was  made 
subject  to  the  hiws  of  Spain,  and  particularly 
subject  to  such  laws  of  the  Indies  as  were  ap- 
plicable to  the  case;  and  that  the  Duke  of  Ala- 
gon, in  his  proceedings  to  carry  into  effect  the 
objects  of  the  grant,  and  to  avail  himself  of  its 
benefits,  was  bound  to  conform  to  those  laws. 

The  testimony  goes  to  show  not  only  what 
those  lawb  were,  nut  that  early  in  18i8,  and 
before  the  Duke  of  Alagon  had  sold  or  con- 
veyed any  of  these  lands,  his  atteDtltm  was  dis- 
tinctly called  to  them  by  the  King  aod  the 
Council  of  the  Indies,  or  by  the  proper  offlcials 
of  the  Spanish  government,  and  that  every  ef- 
fort wa."*  made  on  the  part  of  the  King  of  Spain 
to  iniiure  the  due  observance  of  them  by  the 
Duke  of  Alagon;  and  that  he  was  especially 
cautioned  anoadvised  that  he  could  not  by  law, 
and  would  not  be  permitted  to  alienate  the 
lands,  or  any  part  of  them,  particularly  to 
strangers  or  foreigners.  After  this,  and  before 
any  treaty  bad  been  ratified  and  confirmed  t>e- 
tween  the  United  States  and  Spain,  and  while 
the  Province  of  East  Florida  was  still  under  the 
dominion  of  Spain,  and  subject  to  the  laws  of 
Spain,  the  deed  of  May,  1819,  was  executed  by 
Alagon  to  Richard  S.  Hackley. 

Second.  Therefore,  if  the  jury  are  satisfied 
that  the  laws  of  Spain  and  the  Indies  were 
such  as  have  been  read  to  them,  and  that  it 
was  not  lawful  for  a  Spanish  subject  to  sell  or 
transfer  lands  to  a  stranger  or  foreigner,  then 
this  deed  of  May,  1619,  from  Alagon  to  Ilack- 
ley,  was  in  violation  of  law  and  void,  and  con- 
ferred no  title  upon  Hackley. 

The  Duke  of  Alagon  could  not  (if  those  laws 
have  been  correctly  and  satisfactorily  proved) 
legally  malce  any  such  conveyance;  and  had  he 
attempted  so  to  do  here  in  the  Province  of  East 
Florida,  where  it  ought  to  have  been  done,  if 
at  all,  he  would  have  been  prevented  by  the 
governor  from  doing  it;  and  no  notary  here 
could  have  executed  the  papers  without  viola- 
tion of  law  and  of  the  royal  order. 

The  same  objection  applies  to  the  deed  of 
conveyance  to  Hackley  of  the  30th  of  June, 
1830.  That  conveyance  was  likewise  in  viola- 
tion of  law,  and  against  the  express  injunctions 
of  the  King.  It  was  made  in  Madrid  instead 
of  the  Province  of  East  Florida,  and  while  the 
Spanish  law  was  in  full  force  and  effect  here. 
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Third.  The  court  is  further  of  opinion,  that 
the  grant  to  tlie  Duke  of  Alagon  veaa  in  fact 
formally  annulled  by  the  King  on  the  final  rat- 
ification of  the  Treaty,  by  and  with  tlie  con- 
sent or  the  cortes,  as  appears  from  the  evidence 
040*]  in  the  case;  and  •whether  this  revoca- 
tion ur  annulment  of  the  grant  by  the  King 
and  cortes  was  founded  upon  the  fact  that 
Alagon  had  justly  forfeited  alt  right  to  the 
iHQds  by  disregarding  the  objects  and  condi- 
tions of  the  grant,  and  by  attempting  to  trans- 
fer the  lands  to  a  foreigner,  or  upon  the  right  of 
eminent  domain,  and  upon  the  ground  that  it 
was  necessary,  in  order  to  complete  the  Treaty, 
and  therefore  for  the  public  good  and  general 
welfare  of  the  nation,  to  resume  or  revoke  the 
grant,  it  was  in  either  case  a  rightful  and  legit- 
imate use  of  sovereign  power,  and  one  which 
cannot  be  questioned  in  a  court  of  justice. 

Fourth.  The  court  is  further  of  llie  opinion, 
that  even  if  the  grant  was  not  rightfiiliy  an- 
nulled by  the  Treaty,  yet  it  isnotagrant  which, 
by  the  terms  of  the  Treaty,  would  stand  ratified 
and  confirmed,  or  which'  the  United  Stales  are 
Iwund  to  confirm,  although  made  before  the 
24th  of  JaDU»ry,  1818;  that  the  United  States 
are  bound  to  ratify  and  confirm  it  only  lo  the 
pame  extent  that  it  would  have  been  valid  if 
the  territory  had  remained  under  the  dominion 
of  Spain;  and  it  is  manifest,  from  the  evidence 
in  the  case,  that  if  (he  Treaty  had  not  been 
made,  the  grant  would  not  have  been  held  valid 
by  the  SpiiQish  government;  it  was  in  fact 
revoked  and  annulled  by  the  King  and  cortes. 
The  United  States,  tliert'fore,  are  not  bound 
either  by  the  rules  of  public  law,  by  Ihe  un- 
iversal principles  of  riu:htand  Justice,  or  by  the 
terms  of  the  8th  article  of  the  Treaty,  to  rec- 
ognize or  confirm  it. 

Fifth.  The  court  is  further  of  the  opinion, 
that  inasmuch  as  this  claim  undei'  the  grant  to 
the  Duke  of  Alngon  lias  never  been  recognized 
and  confirmed  by  the  United  States,  or  by  any 
lK)ard  of  comniissiooers  or  court  authorized  by 
Congress  to  adjudicate  or  decide  upon  the 
validity  of  llie  grant,  it  is  therefore  a  claim 
"not  recognized  or  confirmed,"  and  within 
the  meaning  of  the  first  section  of  the  Act  of 
Congress  ot  3d  March,  1807  (nilatine  to  settle 
mcnts,  &c.,  on  the  public  lands:  2d  vol.  Stat, 
at  L.  of  the  U.  S.,  p.  445),  and  that  the  claim- 
ants, therefore,  have  only  an  equitable  or  in- 
choate title  at  heat,  and  have  not  the  right  lo 
take  poRSession;  but,  on  the  contrary,  are  ex- 
pressly forbidden  so  to  do  until  their  title  ban 
been  confirmed.  Consequently,  that  not  hav- 
ing the  right  of  possession,  or  the  complete 
legal  title,  they  cannot  sustain  an  action  of 
ejcctmcot;  that  their  only  redress  is  by  applica- 
lion  to  the  political  power  or  Legislative  De- 
partment of  the  government:  that  the  courts  of 
jubtice  cannot  furnish  it  without  a  violation  of 
law. 

These  points  being  fuUy  conclusive  as  to  the 
rights  of  the  parties,  the  court  deems  it  unnec- 
essary to  notice  other  points  raised  in  thecourse 
of  the  trial  and  arguments. 
041*]  *From  these  views  of  the  court,  how- 
ever, the  jury  are  bound  lo  find  a  verdict  for 
the  ik'fcndunt,  and  are  so  instructed  accord- 
ingly. 

To  all  of  which  charge,  and  each  and  every 
paragraph  or  section  of  the  same,  the  plaialiflB' 
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counsel  excepted,  and  prayed  their  exceptkn 
to  be  noted  in  the  words  following: 

To  all  and  every  part  of  which  instractions 
and  directions,  so  far  as  adverse  to  the  plaint- 
iffs, the  plaintiffs  except,  and  especially  to  each 
and  all  of  the  directions  and  propositions  and 
points  contained  in  each  of  the  articles  or  para- 
graphs of  said  instruction  numbered,  respect- 
ively, in  the  said  instructions,  1  (one),  3  (two), 
3  (three),  4  (four),  and  5  (five). 

And  the  plaintiff  prays  the  court  to  sign  and 
seal  this  his  hill  of  exceptions,  which  is  accord- 
ingly done  this  twenty-fourth  day  of  May,  ei|^t- 
een  hundred  and  fiftv  two. 

(Signed)    I.  H.  Bronsok.  Judge,  [skai^] 

Upon  this  exception,  the  case  came  up  to  tha 
court,  and  was  argued  b^  Mturt.  Mayer  and 
JohnBon  for  the  plaintiff  in  error,  and  by  Mr. 
Cusbing  (A  Homey -Genera))  for  the  d^eiMl- 
ant. 

Mr.  Mayer  prefaced  his  argument  irith  a 
narrative,  and  inasmuch  as  a  part  of  that  his- 
torical  narrative  contained  the  founduion  ci 
one  of  his  points,  it  is  necessary  to  insert  it. 

namely: 

The  royal  order  (constituting  the  grant  to 
Ala^n)  of  17th  December.  1817,  declares  that 
"His  Maiesiy  having  taken  cognizance  of  the 
contents  [of  the  petition  of  the  duke],  and  in 
consideration  of  the  distinguished  merit  nf  this 
individual,  and  of  bis  well  known  zeal  for  the 
royal  service,  and  likewise  in  coosideration  of 
the  advantages  which  will  result  to  the  State 
by  the  increase  of  the  population  and  civiliza- 
tion of  the  aforesaid  territories  which  he  aolic- 
its,  he  has  deigned  to  resolve  that  the  same  be 
communicated  to  the  Supreme  Council.  de<?lar- 
ing  to  them  that  the  favor  which  be  solicits 
is  granted  to  him,  provided  the  same  be  not 
contrary  to  the  laws."  This  order  is  addressed 
to  the  President  of  the  Council  of  the  Indiea. 

It  may  be  here  rejnarki-d  that  when  this  or 
der  was  paiwed,  and  for  more  than  two  year* 
afterwards,  the  King  of  Spain  was  abBolute 
monarch,  the  corles  for  that  period  not  exit- 
ing; but  at  the  ralilicatioo  by  him  of  the  Treaty 
the  cortes  had  already  been  in  renewed  powtr 
for  futi  seven  months.  Upon  that  ratification 
the  sanction  of  the  cortes  was  obtained  for,  and 
only  fur  the  M  and  3d  articles  of  the  Treaty, 
which  yielded  the  Spanish  territory:  and  it 
was  asked  because  by  the  Constitution  the  King 
could  not  aloue  alienate  any  part  of  the  Spaa 
ish  territory,  nor  any  national  property,  but  for 
the  alienation  needed  the  consent  of  the  cortes. 
(Constitution,  title  4,  ch.  1,  art.  172,  &«!f».  4.  7  I 
'Describing  the  Kiogas aconstitutlooal  t*€fr4S 
monarch,  we  further  may  advert  to  the  lOlh 
section  of  the  same  Article  of  the  ConMitutioo: 
that  declaring  lhat  "he  shall  not  lake  the  pmf*- 
erty  of  any  person  or  corporation,  nor  hindrr 
or  impede  the  free  possession,  use  and  bnoedi 
thereof" — and  the  samesection  proceeds  to  pre- 
scribe that  "if  at  any  time  it  shall  be  Deccasaiy 
for  on  object  of  acknowledged  public  utitHy  to 
take  the  property  of  an  indivlaoal;  DeTCstfae- 
less,  it  shall  not  be  done,  unless  he  be  at  the  aame 
time  indemnified  and  a  fair  equivalent  be  ^tcs 
biin  upon  a  sutlicient  inquiry  made  by  fit  and 
proper  men," 

The  ancient  laws  of  Spain  on  the  generU 
rights  of  property  have  always  been  untfaorita- 
tive  as  if  cou&titutional  rules;  and.  upholding 
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the  saoctity  of  private  property  afloat  the 
royal  encroachment,  the  Laws  of  Spain  and  the 
Indies,  Book  8,  tit.  5,  Law  1.  ordain  that 
"  thoae  thingB  which  the  King  givea  to  anvone 
cannot  be  taken  from  him  cither  by  the  Kinc 
or  anyone  else  without  some  fault  of  his;  and 
be  to  whom  they  are  given  shall  dispose  of  them 
at  his  will,  as  of  any  other  thing  belonging  to 
him: 

The  points  tnade  by  Mr.  Mayerwen  the  fol- 
lowing; 

I.  The  royal  acts  {the  order  of  17th  Decem- 
ber, 1817.  upon  the  duke's  petition  of  the  pre- 
ceding Julv,  and  the  cedula  or  missive  to  the 
Caploin  General  of  Cuba  of  6th  Pebmry.  1818) 
constitute  a  grant,  and  an  assurance  of  the  legal 
estate  iu  the  landt).  and  taking  date  from  the 
17tb  December,  1617,  That  being  the  effective 
date  of  the  grant,  It  is  not  affected  by  the  8th 
arUde  of  the  Treaty  with  Spain,  which  con- 
demns only  grants  of  date  after  the  24th  of 
January,  1818.  The  grant  was  consummated 
by  all  the  formal  possessions  that  it  can  be  pre- 
tended the  Spanish  law  demanded;  and  the 
possessory  ceremony  was  by  that  law  author- 
ized through  an  attorney,  on  this  occasion  Qar- 
rido,  whose  conferred  powers  are  fully  testified. 
Moreover,  this  attorney  was  empowered  to  sell 
and  settle  and  improve  the  granted  lands  in 
execution  of  the  purpose  declared  by  the  duke's 
petition  as  his  view  in  asking  the  grant.  And 
the  action  of  Qarrido  ia  bis  latter  branch  of 
bis  agency  (shown  in  the  testimony  of  the  de- 
fendant himself)  proves  all  diligence  and  bojta 
Jida  In  fulfilling  what  the  petition  indicated  as 
the  grantee's  design.  All  in  that  respect  was 
done  that  could  within  the  brief  period  have 
been  exacted,  assuming  the  expression  of  pur- 
pose by  the  petitioner  to  have  the  effect,  when 
ahowD  to  have  induced  tlie  grant,  to  make  the 
grant  conditional,  and  that  even  preccdcntl^  so. 
fiut  the  grant  was  not  under  a  condition,  either 
precedent  or  subsequent.  The  declaration  of 
purpose  in  the  petition  for  a  grant  from  Spain, 
when  the  grant  itself  does  not,  upon  that  dec- 
laration, introduce  it  as  a  condition  in  terms, 
643*]  *iB  not,  as  this  court  has  determined, 
to  be  treated  as  a  condition  of  any  kind.  The 
crown  shows  its  content  with  the  general  as- 
surance offered  by  the  grantee,  and  rests  upon 
his  good  faith ;  and  so  Implies  by  not  convert- 
ing the  general  pledge  or  promise  Into  terms  of 
condition.  If,  however,  a  condition  (for  set- 
tling and  improving  the  land)  is  to  be  implied, 
it  can  be  but  a  condition  subsequent,  and  agree- 
ably to  this  court's  adjudication,  the  f  uifillment 
of  the  duty  was  prevented,  and  therefore  ex- 
cuwd,  by  the  succeeding  and  so  early  transfer 
of  the  sovereignty  of  the  region  from  Spain  to 
the  United  States.  And  when  a  grant  is  con- 
ditional, and  the  condition  has  been  performed, 
or  has  ceased  to  bind,  the  grant  Is  deemed  ab- 
solute ab  initio. 

{Mr.  Mayer  then  proceeded  to  show,  by  ref- 
erence to  authorities,  that  the  grant  was  founded 
on  sufficient  consideration.) 

II.  The  deed  of  Alagon  to  Hackley  bears 
date  the  39th  of  May,  1819,  and  so,  after 
the  ratification  by  the  United  States  of  the 
Treaty  with  Spain.  The  Treaty  was  ratified 
anew  by  our  government  after  Spain's  rati- 
fication, and  was  re-ratified  merely  because  it 
was  necessary   to  waive  the  limitations  of 

HOWABO  16. 


six  months  specified  in  the  Treaty  for  the  ex- 
change of  ratifications.  It  was  the  original 
Treaty,  bearing  date  the  22d  of  February.  1819, 
that  was  ratified.  The  proprietary  rights  of 
the  United  States  took  date  from  the  date  of 
the  Treaty,  and  on  the  consummate  ratification 
related  to  that  period.  No  control  of  Spain  is 
to  be  deemed  to  have  rested  in  her  after  the 
Treaty's  date  over  the  territories  of  Florida  as 
a  domain,  or  for  any  purpose  of  legislation  or 
of  administration,  referable  to  her  interest,  or 
within  her  polity,  municipal  or  foreign.  The 
validity  of  that  deed,  as  to  Hackley's  capacity, 
being  a  foreigner,  to  take  it, was,  consequently, 
beyond  any  regulation  of  Spain,  no  matter  how 
ancient,  save  only  contin^Jtently,  in  the  event  of 
the  Treaty  not  being  definitely  ratified. 

III.  This  Treaty  with  ^ain  in  the  considcra- 
tion  of  the  8lh  aillcle.  and  of  the  clauses  of 
territorial  cession,  has  been  by  <he  Supreme 
Court  always  determined  to  design  no  depart- 
ure from  the  great  principle  of  civilized  justice, 
and  of  modern  international  law,  that  in  no 
transfer  of  a  territory  can  any  domain  l>e  passed 
or  be  accepted  from  the  ceding^  nation  than 
what  belongs  to  the  government — the  public 
property.  That  properly  alone,  and  the  sov- 
ereignty of  the  transferred  region,  are  the  only 
legitimate  objects  of  such  international  trans- 
actions, and  the  sovereignty  is  to  be  esteemed 
the  primary  object.  The  court  li.is  said  that 
the  express  terms  of  this  Treaty  deferring  to 

Erivate  rights,  were  not  needed  for  thus  limit- 
ig  the  Treaty's  scope;  and  the  81h  ariicic  is 
not  to  be  regarded  as  enlarging  the  cession  of 
property.  In  other  words,  that  article,  even  as 
to  grants  subsequent  *to  24th  of  .lanu-  [*644 
ary,  1818,  must  be  construed  in  hubserviency 
to  the  sanctity  that  our  own  public  law  accords 
to  the  rights  of  contract  and  private  property. 
(8  Pet .  445,  449.  450;  Arredondo's  case,  6  lb., 
735,  786;  Pereluman's  case,  7  /ft..  86;  9  76., 
133,  169,  170;  14  lb.,  849:  8  How.,  306,  307; 
Terrettv.  Taylor,  9  Cranch,  43.) 

These  cases*  aflirm,  loo,  the  reformed  doctrine 
of  international  law,  that  even  by  conquest  the 
lands  of  individuals  shall  not  lie  wrested  from 
them,  and  in  no  respect  are  to  be  yielded  even 
lo  the  rights  of  war.  Much  less  are  they,  then, 
to  Iw  conceded  to  the  exactions  of  diplomnlic 
bargaining.  We  may  add  to  these  authorities 
(not  now  adverting  to  all  the  treatises  on  inter- 
national law  where  they  enjoin  the  same  doc- 
trine); 1  Pel.,  517;  12 /A.,  410.  411;  8  Wheat., 
464;  4  /ft..  518;  4  Cranch,  823;  FUfcherv.  Peck. 
6  /ft.,  87;  Wheal.  Nat.  Law.  269,  ft..  2,  cb.,  sec. 
16.  All  real  property  taken  in  war  is  entitled 
to  postliminy. 

IV.  These  views,  under  our  third  bead,  lead 
to  the  conclusion  that  no  grants  of  Spain,  in 
her  Florida  r^'gion,  of  portions  already  con- 
ceded to  individuals,  could  be  asked  lo  be  an- 
nulled; or  could  be  accepted  by  our  govern- 
ment from  Spain,  if  even  her  King  had  had 
despotic  power  to  thus  despoil  without  redress 
(which  immunity  and  irremediableness  of  wrong 
defines  despotic  government),  except  only  where 
the  indiTidual  interest  could  be  shown  lo  have 
expired  from  default  justly  imputable,  and 
EOing  to  the  forfeiture  of  the  rights.  Such  a 
default  would  be  the  failure  to  fulfill  conditions 
of  the  grants.  It  will  be  seen,  that  iu  the  cor- 
respondence of  our  government  prior  to  the 
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Treaty,  and  in  the  expostulationa  that  followed 
our  rntiflcatinn  of  it  throughoat  the  negotia- 
tion, which  the  executive,  unprompted  by  the 
Senate's  counsel  or  instructions  and  so  without 
full  warrant  we  mizht  say,  embarked  in,  the 
vacating  of  grants  of  Spain  actually  made  (no 
matter  of  what  extent),  was  not  claimed  save 
upon  the  ground  of  their  conditions  having 
been  violated,  or  having  failed  to  be  fulflllcd. 
The  gratuitous  character  of  grants  was  not 
made  the  plea;  and  as  little  was,  or  could  the 
area  of  the  grants  be  the  pretext;  in  both  par- 
ticulars the  sovereignty  of  Spain  giving  her  ab 
solute  discretion,  and  her  policy,  already  ad- 
verted to,  placing  her  liberality  beyond  suspi- 
cion in  these  territorial  appropilations.  Con- 
sistently, then,  with  what  was  assumed  as  the 
only  basis  of  the  pretension,  as  well  as  look- 
ling  to  the  only  grounds  that  could  find 
shelter  in  th*  pure  public  law  of  the  era.  no 
grants  under  the  Treaty  could  have  been  de- 
signed for  denunciation,  except  those  that  were 
extinct  for  violation  of  their  conditions.  Let 
the  expository  tetms  used  by  the  King  In  his 
ratification  be  deemed,  then,  more  than  wbatil 
merely  is  (and  it  is  merely  the  expression  of  an 
645*J  opinion,  and  a*comment  on  the  Treaty 
text),  and  let  it  be  dignified  or  aggravated  as 
a  decree  of  forfeiture  or  of  confiscation,  and 
yet  it  must  be  interpreted  relatively  to  the 
ground  upon  which  we.  or  rather  the  execu- 
tive, claimed  the  annulment  to  be  just,  and 
not  as  if  we  demanded  it  as  a  royal  despotic  as- 
sumption. It  is  well  to  remark  here  (as  bear- 
ing on  the  idea  that  may  be  urged  that  Spain 
yielded  the  sacriAra  of  the  flagon  grant,  under 
a  pressure  as  dire  as  if  under  belligerent  dur^ 
ancc),  that  the  instructions  to  our  Minister  at 
Madrid,  which  our  quotations  on  his  head  em- 
brace, show  that  the  exaction  of  the  annul- 
ment was  meant  to  be  experimental,  and  that 
the  terms  were  not  to  lie  insisted  on  if  the 
Spanish  government  were  found  Impracticable 
when  remonstrated  with.  It  wtll  be  perceived 
by  the  court  that  Don  Onis,  the  Spanish  Min- 
ister here,  in  his  communication  to  our  Secre- 
tary did — true  to  the  principle  that  the  annul- 
ment of  no  grants  was  to  be  arbitrary,  and  that 
no  absolute  power  was  assumed  thus  to  reside 
.  in  the  Spanish  crown — declared  that  if  he  had 
even  known  that  the  grant  to  Alagon  (and  the 
other  obnoxious  grants)  bore  date  before  the 
24th  of  January,  1818,  he  would  not  have  as- 
sented to  thetr  being  declared  void — that  is, 
merely  on  an  assumption  of  a  particular  date, 
forsvfeeping  nulUflcation,  careless  of  the  infirm 
ity  or  the  vigor  of  tbe  grantee's  rights  or  pre- 
tensions. 

That  the  ratiflcaljon  of  our  government, 
which  took  place  immediately  on  the  signature 
of  the  Treaty,  was  regarded  as  definitive,  and 
not  as  contingent  upon  any  expansion  (by  Rider 
or  by  royal  rescript  or  opmioo)  of  the  terms  of 
the  Treaty,  is  evident  from  the  fact  which 
the  succeeding  correspondence  and  instruc- 
tions show,  that  the  immediate  occupation  of 
the  ceded  territory  was  claimed  under  the  aus- 
pices of  the  Treaty.  In  the  testimo^  of  our 
opponents,  we  tiave  in  tbe  case  tbe  Executive 
Journal  of  the  Senate,  relative  to  tbe  Treaty 
already  referred  to  by  us,  showing  the  oripnal 
and  very  prompt  ratification  by  us  of  tbe  Treaty 
and  BO  giving  Its  due  weight  and  peculiar 
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character  to  the  diplomatic  movement  follow- 
ing tbe  ratification.  Beside  Uie  paseages  men- 
tioned of  the  Senate  Executive  Journal,  we 
refer,  with  regard  to  tbe  positions  just  submit- 
ted, to  the  following  portions  of  the  "State 
Papers,"  in  Ihc  4th  volume,  pp.  465.  609.  5-32. 
627.  6A2.  658,  658,  639.  669,  68S,  684.  687,  6M 

With  this  grant,  then,  no  condition  having 
been  violated  and  no  default  to  infiict  forfeit- 
ure having  occurred,  it  follows  that  tbe  clsim 
of  Mr.  Hackley  could  not  have  become  vrnd 
within  the  actual  meaning  of  the  parties  to  Ibe 
Treaty,  even  giving  to  the  King's  declaratory 
ratifiraiion  the  extreme  oflBcc  of  a  decree  of 
annulment,  and  supposing  that  bis  prerogative 
gave  bim  power  for  such  action. 

*V.  It  cnnnot  be  said  that  the  annul- [•646 
ment  may  be  justified  iipon  imputable  fraud  of 
Spain,  assuming  even  that  the  grant  was  made 
after;  instead,  as  is  the  fact  of  beintr  made  be- 
fore (and  of  pending  before  tbe  Kinj^  more 
than  six  months),  the  period  of  proposing  tbe 
cession ;  more  than  a  year  elapsing  further  be- 
fore the  Treaty  was  concluded.  Under  the 
theory  of  that  imputation,  the  King's  special 
ratification  would  be  a  concession  of  tbe  fraud, 
and  a  decree  not  only  uainst  the  gnat,  but 
against  the  honor  of  the  Crown.  Fraud  is  not 
ascribat>]e  to  a  sovereign  state,  in  her  com- 
pacts with  other  powers  ;  and  particularly  not 
as  to  a  subject  of  concession,  over  which  her 
dominion  was  legiilly  absolute  until  that  subject 
actually,  by  her  own  act.  tbe  result  of  her  own 
pleasure,  were  severed  from  her  p<mse8siona 

This  court  has  deemed  the  supreme  rigbt 
of  disposal  In  the  Spanish  crown,  or  in  any 
government  power  to  alienate  the  domain  m 
the  State,  too  positive  and  absolute  to  allow 
complaint  of  any  act  within  that  power,  no  mat- 
ter even  how  reasonable  it  be  to  infer  that  it 
was  In  anticipation  of  a  surrender  of  sovereign- 
ity of  the  region,  and  designed  to  losaeo  the 
public  domain  of  tbe  succeeding  sorerrign. 
(tr.  8.  V.  Clarke,  8  Pet..  468.)  That  deci* 
ion  in  effect  affirms  that  fraud  is  not  to  be 
inferred,  nor  is  chargeable  against  an^  act  of  a 
sovereign  power,  if  merely  it  be  coftrdmate  with 
the  sovereign  legal  rights  and  control.  tlSPrt., 
595  ;  11  Wheal.,  8.59  :  6  Cranch,  87.) 

VI.  The  grant  could  not  have  been  amended 
by  the  right  of  eminent  domain  residing  in  ttie 
King.  The  Constitution  of  Spain  declares,  art 
173,  tit.  4,  ch.  1.  sec.  10,  that  the  King  "shall 
not  take  the  property  of  any  person  or  cmpo- 
retion,  nor  hinder  or  impede  the  free  poseKKm. 
use  and  txsneflt  thereof,  and  if  at  any  time  it 
shall  be  necessary  for  an  object  of  acknowl- 
edged public  utility  to  take  tbe  property  of  an 
indvidual.  nevertheless  it  shall  not  be  done  un- 
less he  be  at  tbe  same  time  indenmified,  and 
a  fair  equivalent  be  given  him  upon  a  suffidmt 
inquiry  made  by  fit  and  proper  men."  No  in- 
demnification is  pretended  to  have  been  here 
at  anytime  provided  for  this  deprivation  of 
property,  and  no  establishment  of  tbe  neces- 
fiitv,  nor  of  the  object  of  '*  public  utility"  is  tea- 
tified  from  the  only  appropriate  arbiter,  the 
lelgslative  authoflty  of  Spun,  composed  of  oor- 
tes  as  well  as  King,  in  which  Legliilatarr 
resided  the  representative  sovereignity  of  Spun. 
This  determination  of  the  urgency  of  the  ob- 
ject for  which  the  private  properly  is  to  be 
granted  by  this  eminent  domain,  is  by  all  poliii- 
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cal  law  assigned  to  the  sovereignity.  It  is 
emphatically  so  appropriated  by  the  Spanish 
Constitution.  Art.  8,  tit.  1.  cb.  1,  declares 
047*J  *that  "  the  sovereignity  resides  essen- 
tially in  the  nation."  and  by  art,  19,  tit.  2,  cb. 
8,  the  legislative  power  belongs  to  the  cortes 
together  with  the  King. 

Vll.  Thus  showing  the  limitation  of  the 
royal  power  and  how  special  and  narrowed  it 
was.  as  shown  even  by  the  King's  act  of  ratifl- 
catlDii,  the  action  of  the  cortes  as  to  the  ces- 
^on,  and  how  that  action,  allowing  only  public 
estate  to  be  ceded  and  excluding  from  cession 
private  property,  did.  in  effect,  contradict  the 
King's  surrender  (if  his  act  be  so  construed)  of 
the  lands  of  Alagon  and  make  his  provisions 
in  his  ratification  repugnant  to  the  act  and  will 
of  his  constituional  partners  in  the  sovereignty 
of  Spain.  What  effect  can  be  assigned  to  that 
ratiflcation  in  its  denuDcladon  of  the  grant  to 
the  Duke  ?  Recurring  to  the  (Jonstitational  in 
hibttions  upon  the  King's  interference  with 

Erivate  property,  quoted  under  the  preceding 
eads,  and  to  the  ancient  laws  we  bavccited,  of 
equal  obligation,  we  are  at  a  loss  to  apprehend 
where,  in  himself,  and  in  clear  contradiction 
of  the  view,  and  even  the  determination  of  the 
cortes,  there  can  be  found  a  warrant  for  his  re- 
pudiation of  the  grant,  regarding  now  his  act 
as  a  decree  of  annulment  or  of  confiscation. 
Divorced  from  the  public  domain,  for  all  power 
of  alienation,  by  the  positive  interdict  of  the 
Constitution,  and  forbidden,  beside,  by  the 
superadded  terms  of  the  Constitution  from 
alienating  "any  portion  of  the  Spanish  terri 
tory,"  "  flowever  small,"  and  whether  public 
or  private,  and  these  limitations  of  prerogative 
and  respect  for  private  property  solemnly  con- 
secrated by  the  King's  oath  ;  and,  again,  art.  4 
of  the  coDBtitution  declarlDg  that  "  the  nation 
is  bound  to  m^ntain  and  protect  by  wise  and 
equitable  laws  the  civil  libortv.  property,  and 
other  legal  rights  of  ttie  individuals  who  com- 
pose it,  it  seems  only  necessary  to  show  that 
the  Constitution  of  Spain  whs  in  force  when 
the  ratiflcation  occurred,  to  have  the  King's 
condemnation  of  our  grant  dismissed  as  a  mere 
nullity.  But  it  pretends  not  to  be  a  decree  or 
ordinance  annulling  the  grant.  It  takes  the 
Treaty  as  a  text,  and  appends,  by  making  the 
denunciation,  only  a  version  of  the  Treaty 
itself,  or  records  testimony  as  to  an  "under- 
standing," that  by  the  very  Treaty  has  failed 
to  be  carried  out.  and  whose  basis  the  8th 
article  of  the  Treaty  shows  to  be  erroneous. 
Viewed  as  an  opinion  (however  It  be  a  royal 
emanation),  it  can  have  no  effect.  As  testi- 
mony to  explain,  or  rather  to  prevail  in  con- 
tradicting the  Treaty,  it  must  likewise  be  un 
availing.  The  declaration  could  legitimately 
serve  but  one  purpose  and  aa  a  memorial  of 
fact :  and  that  is  to  be  found  a  claim  by  the 
United  States  against  Spain  for  indemnifica- 
tion, for  parting  with  property  whicb  ahe 
taught  the  Unitea  States  to  believe  would  pass 
to  her  in  the  ^neral  cession  of  territory.  We 
048*]  *deay  .that  even  tbelKiog  and  cortes  in 
combined  le^slatlve  action,  or  under  any  title 
of  power,  could  have  annulled  the  grant. 
And  we  are  in  that  apsect  of  the  case  inde- 
[wndent  of  the  testimony,  given  by  our  adver- 
sary, that  the  grant  was  not  annulled  by  con- 
currence of  the  cortes,  and  the  King's  act  had 
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in  no  respect  their  sanction.  The  Spanish 
Constitution  vests  no  such  power  In  tbe  cortes 
and  king  even  united  to  confiscate  privato 

property,  unless,  indeed,  it  were  admissible  un- 
der the  prerogative  of '  'eminent  domain,"  an  in- 
terpretation which  we  have  shown  to  be  here 
inapplicable.  Can  it  be  pretended  that  the 
King  alone,  divorced  as  he  was  from  the  power 
toaueniate  any  portion  of  tbe  public  domain, 
and,  more  than  that,  any  "  portion  of  the 
Spanish  territtny,"  or  interfere  with  private 
property,  whether  in  the  title  to  It  or  the  use  of 
it,  could  effect  that  by  his  decree,  which,  if 
legitimately  practicable  at  all  by  tbe  state, 
could  be  effected  by  only  tbe  sovereignty  of 
the  country,  and  that  formed  of  the  cortes  and 
himself? 

tl  Cranch,  87.  There  this  court  defines  leg- 
islative power;  and  denounces  as  alien  to  it. 
and  as  despotic,  all  pretendon  bf  a  legislative 
authority  to  annul  private  rights,  especially 

without  compensation. 

But  we  refer,  as  conclusive  agtunst  the  power 
to  annul,  in  King,  or  in  King  and  cortes,  tothe 
effect  of  the  Treaty's  relation  to  its  date,  as 
stated  at  page  SI  hereof. 

VIII.  Conceding  to  the  ratification  the  cha^ 
acter  of  a  decree,  and  the  Eine's  constitutional 
power  to  pass  it,  can  the  United  States  accept  the 
land  thus  taken  arbitrarily  from  an  individual 
and  enjoy  the  sacrifice  of  private  rights?  If, 
imder  other  circumstances  it  could  be  accepted, 
can  it  be  after  all  that  has  transpired  in  rela- 
tion to  this  grant,  and  especially  after  our  rat- 
ifying this  Treaty — before  this  American  citi- 
un,  Mr.  Hackley,  recdved  his  conveyance — 
without  then  intimating  a  complaint,  much 
leas  Interposing  a  protest,  against  the  ^nt  to 
Alagon — but  lulling  the  world  into  the  impres- 
sion that  private  property  was  to  be  held  sa- 
cred, and  that  (whatever  might  have  been  the 
suggestions,  hostile  to  it,  in  course  of  the  nego- 
tiation), the  grant  of  Alagon  was.  by  the 
limitation  of  date  proclaimed  In  the  Treaty, 
left  inviolate,  and  committed  to  Its  intrinsic 
merits? 

Our  principles  of  public  law  reject  the 
proffer  of  such  an  adaition  to  the  treaty  do- 
main; and  by  that  law,  as  we  recognize  it  un- 
der our  political  institutions,  this  case  and  the 
force  of  the  King's  act  of  confiscation  are  to  be 
Judged.  If  we  cannot,  because  contrary  to 
those  principles,  sanction  the  right  to  have  de- 
creed this  regal  spoil,  how  can  tbe  right  to  It 
be  enforced  by  the  United  States,  and  if  so, 
how,  then,  can  any  pretension  be  effective  as  a 
defense  founded  on  such  a  supposed  right. 
•(Story's  Confl.  L.,  sees.  244, 326,  and  [*640 
the  cases  there  cited;  16  Pet.,  596;  1  Oall.. 
876;  Fleleher  v.  ftwfc.  6  Cranch.  87.) 

If  this  view  be  true  generally,  as  to  all  con- 
tracts, and  pretensions  of  foreign  source,  re- 
pugnant to  our  maxims  of  political  and  social 
justice,  it  applies  here  most  conclusively  to 
this  case  of  a  native  American  citizen,  as  Mr. 
Hackley  is  proved  to  have  been.  He  was  pro- 
tected by  the  Constitution  of  the  United  States, 
and  (as  the  Supreme  Court,  in  the  case  cited, 
says)  *'  by  the  funeral  principles  common  to 
our  free  institutions." 

IX.  It  bns  been  assumed  by  us  that  this  is 
not  a  case  for  political  action  of  our' govern- 
ment, but  for  the  judidal  power  directly. 


jitized  by 


Google 


649 


SUFBEUB  COVBT  Of'  TBB  UnITBD  STATIta. 


18S3 


Thb,  in  the  case  of  our  complete  grant,  since 
tbe  cases  of  Pereheman,  in  7  Pet.,  and  of  Arte- 
(ionrfo,  in  6  Pel.,  and  of  United  States  v.  Wig- 
gim,  14  Pel.,  349,  is  nrqucstionable.  Nor  < 
have  we  made  any  remarks  as  so  the  sufficiency 
of  authentication  of  our  documcutary  testi- 
mony; that  bcinf;  in  our  opinion  unnecessatr 
after  tbe  decision  of  the  court  on  that  bead. 
AmoDff  those  decisions  we  may  refer  to  14 
Pet.,  345,  846. 

Mr.  t'uxhing  (Attorney- General)  rested  his 
case  upon  the  following  point: 

That  the  aunulmcQt  of  the  gi'ant  to  the 
Duke  of  AlaKon,  declared  by  tbe  Treaty  of  Ces- 
sion of  the  Fioridas,  u  binding  and  absolutely ' 
conclusive  upon  all  tbe  departments  of  tbe ' 
government  and  upon  tbe  people  of  tbe  United 
Stales. 

By  the  Constitution  of  the  United  States,  the 
political  power  of  making  treaties  is  vested  in 
the  President  of  the  United  Slates  by  and 
with  the  advice  and  consent  of  the  Senate  (art. 
S.  sec.  2). 

"And  all  treatira  made,  or  wbidi  shall  be 
made,  under  the  authority  of  the  United  States, 
shall  be  tbe  supreme  law  of  the  land.  (Art,  6, 
par.  2.) 

Hence  it  follows  that  the  Treaty  of  Cession 
of  tbe  Fioridas,  having  been  duiy'rati&ed,  pro- 
cl^med  and  published  in  the  statute  book, 
operates  of  itself,  in  respect  of  these  three  an- 
nulled  grants,  as  a  supreme  law. 

The  Congress  of  the  United  States  passed 
the  Act  of  ihe  3d  of  March,  1821,  to  car^  into 
execution  the  Treaty  between  the  United 
Slates  and  Spain,  concluded  at  Washington  on 
the  sad  day  of  February,  1819  (3  Stat,  at  L., 
by  Little  k  Brown.  687,  cb.  »d).  The  first 
seclitm  authorized  the  President  to  take  pos- ' 
session  of  and  occupy  tbe  "Territories  of  Eut 
and  West  Florida  and  tbe  appendages  and  ap- 
purtenances thereof;  and  to  transport  the  of- 
ficers and  soldiers  of  the  King  of  Spain,  being 
C50*]  *there,  to  the  Havana,  agreeably  to  the 
stipulations  oE  the  Treaty  between  the  United 
Stales  and  Spain,  concluded  at  Washington  on 
the  sad  day  of  February,  in  the  year  1819, 
providing  for  tbe  cessEon  of  said  Territoiies  to 
the  United  States,"  The  same  Act  organized 
a  territorial  government,  and  exiended  the 
laws  of  the  United  States  for  collection  of  tbe 
revenue,  and  prohibiting  the  importation  of 
persons  of  color  over  the  said  ceded  Territories. 

The  LegislHlivc  and  tbe  Executive  Depart- 
ments of  tlie  United  Stales  government,  in  the 
exercise  nf  their  political  powers,  and  His 
Catholic  Majesty,  in  the  exercise  of  his  poli^ 
icai  power,  have  explicitly  annulled  the  grant 
to  the  Duke  of  Alagon. 

The  explanation  of  the  8th  article,  so  made 
before  the  ratifications  of  the  Treaty,  upon 
which  explanation  the  Treaty  was  accepted 
and  ratified  by  the  President  and  Senate  of  tbe 
United  Slates,  and  upon  which  explanation 
the  ratifications  were  exchanged  between  the 
two  contracting  powers,  is  as  much  a  part  of 
the  8lb  article,  and  as  much  a  part  of  the 
Treaty,  as  any  other  of  the  articles. 

That  explanation  and  express  annulment  of 
the  grant  to  the  Duke  of  Alagon,  so  affected 
1^  the  political  powers  of  tbe  government  of 
toe  United  Slates,  is  binding  upon,  and  to  be 
followed  by,  the  Judicial  Depariment,  {FoOer 
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andElam  v.  NeOaon,  2  Pet.,  807,  809,  812,  818; 
0<wcia  V,  Lee,  12  Pet..  SIB.  517,  518,  619,  821; 
UnitM  State*  v.  Reynet,  9  How.,  1.58,  154.) 
I  These  three  cases  were  decided  upon  tbetes- 
sioQ  by  Spain  to'  the  United  States  of  the  Fior- 
idas; and  private  claims  asserted  in  those  ckmh 
were  granted  by  Spain  after  the  Treaty  of  Sao 
Ildefon8a,of  1800,  after  the  cession  of  Loui^ana 
to  the  United  States,  by  the  Treaty  of  Pari* 
of  1608,  and  before  the  24th  of  .Tanuarv.  1^18. 
They  were  located  between  tbe  rivers  Iberville 
and  Ferdidb.  in  the  parish  nf  Feliciana, 
within  Uie  disputed  limits  between  Ijouisiana 
and  West  Florida,  which  had  been  repeatedly 
t  discussed,  with  talent  and  research,  by  Ibe 
governments  of  the  United  Slates  and  Spain. 
The  private  claimants  insisted — 
1st.  Upon  the  right  of  Spain  to  the  disputed 
territory,  and  invoked  the  decision  of  this 
court  upon  the  true  construction  of  the  Treaty 
of  San  Ildefonso,  of  tbe  Ist  of  October,  ISOO, 
by  which  Spain  retroceded  Louisiana  to 
France,  and  of  tlie  Treaty  of  Paris  of  30ih  of 
April,  18(^,  by  which  France  ceded  Loaisius 
to  tbe  United  States. 

2d.  That  their  claims,  granted  by  Spain,  be- 
fore the  24th  of  January,  l818,  were  expressly 
contirmed  by  the  first  member  of  the  8th 
article  of  the  Treaty  of  1819,  for  the  cession  of 
the  Fioridas  to  tbe  United  Stales. 

*3d.  That  the  explanatory  clause,  r*6S  1 
contained  in  the  ratification  of  the  Treaty, 
forms  a  part  of  the  ttlh  article,  in  that  the 
article  so  explained  should  be  understood  aa  if 
it  bad  been  written  thus:  "  All  the  grants  of 
land  made  before  the  21th  of  January.  1818, 
bv  His  Catholic  Majesty,  or  bis  lawful  author- 
ities in  the  said  Territories,  ceded  by  bis  Majesty 
to  tbe  United  States,  except  those  made  to  the 
Duke  of  Alagon,  the  Count  of  Punonrostro. 
and  Don  Pedro  de  Vargas  shall  be  ratified 
and  confirmed,  &c." 

To  tbe  first  pasition,  this  court  answered  (2 
Pet.,  807):  "The  judiciary  is  not  that  depan- 
ment  of  the  government  to  which  the  assertion 
of  its  interests  against  foreign  powers  is  con- 
fided, and  its  duty  commonlyis  to  decide  upon 
individual  nghia  according  to  those  principles 
which  the  Political  Departments  of  the  naUoB 
have  established.  If  the  course  of  the  Daikn 
has  been  a  plain  one,  its  courts  would  hesitate 
to  pronounce  it  erroneous." 

"We  think,  then,  however  Individual  judges 
might  construe  the  Treaty  of  San  Ildefonso.  it  is 
the  province  of  the  court  to  conform  its  decia* 
tons  to  tbe  will  of  the  Legislature,  if  that  will 
has  been  clearly  expressed."  • 

The  court  then  cited  tbe  Act*  of  Congress 
showing  that  the  United  States  had,  before  tbe 
ratification  of  the  Treaty  for  tbe  Cession  of  the 
Fioridas,  distinctly  declared  that  the  bounda- 
ry of  Louisiana,  as  acquired  under  the  Treaties 
of  San  Ildefonso,  of  1800,  and  of  Pariaof  1803. 
extended  east  as  far  as  to  the  River  Perdido— 
had  taken  actual  possession  of  ten-itor>-  accord- 
ing to  such  declaration  of  the  boundary  of  Loui- 
Hiana  as  acquired  by  the  Treaties  of  San  Ilde- 
fonso. of  1800,  and  of  Paris,  of  1808— and  had 
annexed  a  part  of  .the  disputed  territory  to  the 
State  of  Louisiana.  Whereupon  this  court  said 
^2  Pet..  209):  "  If  those  departments  wliidi  are 
intrusted  with  the  foreign  Intercourse  of  the  na- 
UoB,  which  assert  ana  maintain  its  interesta 
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sgsiDst  forelffn  powers,  have  unequivocany  as- 
serted its  ri^Dts  of  dominion  over  a  country  of 
wliich  it  is  in  possession,  and  which  it  claims 
under  a  Treaty;  if  the  Legislature'has  acted  on 
the  construction  thus  asserted,  it  is  not  in  our 
own  courts  tliat  this  coostructioD  is  to  be  de- 
nieiL  A  queatiou  like  this,  respecting  the 
boundaries  of  nations,  is,  as  has  lieen  truly  said, 
more  a  political  than  a  legal  question,  and  in 
its  discussion  the  courts  of  every  country  must 
respect  the  pronounced  will  of  the  Legisla- 
ture." 

To  the  second  position,  this  court  answered 
(2  Pet.,  810,  811),  That  His  Catholic  Majesty, 
by  the  3d  article  of  the  Treaty,  ceded  to 
the  United  States  "all  the  territories  which  be- 
long to  him,"  situated  to  the  eastward  of  the 
052*]  River  Mississippi,  *lcnown  bythename 
of  East  and  West  Florida;  that  the  words 
"  which  belong  to  him,"  limit  the  extent  of  the 
cession ;  that  the  United  States  cannot  be  con- 
sidered as  admitting  by  this  article  that  the  ter- 
ritory which,  at  the  signature  of  the  Treaty, 
composed  a  part  of  ibts  State  of  Louisiana, 
rightfully  belonged  to  His  Catholic  Majesty; 
that  these  terms  were  probably  selected  so  as  not 
to  compromit  the  disnityof  either  government, 
and  which  each  mi^t  understand  consistently 
with  its  former  pretensions;  that  the  6tli  arti- 
cle, stipulating  for  incorporating  the  inhabit- 
ants of  the  ceded  Territories  into  the  Union  of 
the  United  States,  is  co-extensive  with  the  ces- 
sion, and  did  not  include  the  Territory  which 
was  then  a  part  of  the  Stale  of  Louisiana, 
which  was  already  a  member  of  the  Ameri- 
can confederacy ;  that  the  Bth  article  of  the 
Treaty  must  be  understood  as  limited  to  grants 
made  by  Ills  Catholic  Majesty  within  the  ceded 
Territory,  that  is,  within  "tlie  territories  wliicb 
belong  to  him." 

To  the  third  proposition  this  court  answered 
(2  Pet.,  812):  "But  an  explanation  of  the 
8th  article  has  been  given  by  the  parties 
which  (it  ie  supposed)  may  vary  this  construc- 
tion. It  was  discovered  thattbree  largegrants, 
which  had  been  supposed  at  the  signature  of 
the  Trea^  to  have  been  made  subsequent  to  the 
24th  of  tfanuary.  1818,  bore  a  date  anterior  to 
that  period.  Considering;  these  grants  as  fraud- 
ulent, the  United  States  insisted  on  an  express 
declaration  annulling  them.  This  demand  was 
resisted  by  Spain;  and  the  ratification  of  the 
Treaty  was  fursome  timesuspended.  At  length 
His  Catholic  Majesty  yielded,  and  the  follow- 
ing clause  was  introduced  into  his  ratiflcation; 
'  Desirous  at  Uie  same  time  of  avoiding  any 
doubt  or  ambiguity  concerning  the  meanmg  of 
the  8th  article  of  the  Treaty,'  &c.  (quoting 
the  residue  of  the  King's  ratification). 

One  of  these  grants,  that  to  Vargas,  lies  west 
of  the  Perdido. 

"  It  has  been  argued,  and  with  great  force, 
that  this  explanation  forms  a  part  of  the  arti- 
cle. It  may  be  considered  aa  if  Introduced  into 
it  as  s  proviso  or  exception  to  the  stipulation  in 
favor  of  grants  anterior  to  the  24th  January, 
1818." 

•  •  These  three  large  grants  being 
made  about  the  same  time,  under  circumstances 
strongly  indicative  of  unfairness,  and  two 
of  them  lying  east  of  the  Perdido"  (and  the 
third  ul!!o  being  as  to  a  part  east  of  the  Perdi- 
do), might  be  objected  to  on  the  ground  of 
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fraud  common  to  them  all;  without  implying 
any  opinion  that  one  of  them,  which  was'  for 
lands  lying  within  the  United  States,  and  most 
probably  sold  by  the  government,  could  have 
been  ollierwise  confirmed.  The  government 
might  well  insist  on  closing  all  controversy  re- 
laimg  to  these  grants,  which  might  so  materi- 
ally interfere  with  Its  own  rights  and  policy  in 
its  future  disposition  of  the  ceded  lands,  and 
not  allow  them  to  *become  the  subject  [*653 
of  judicial  investigation;  white  other  grants, 
though  deemed  by  it  to  be  invalid,  might  be  left 
to  the  ordinary  course  of  the  law    *  * 

An  extreme  solicitude  to  provide  against  in- 
jury or  inconvenience,  from  the  known  exist- 
ence of  such  large  grants,  by  insisting  upon  a 
declaration  of  their  absolute  nullity,  can,  in 
their  opinion,  furnish  no  satisfactory  proof  that 
the  government  meant  to  rt^^ognizc  the  small 
grants  as  valid,  which  in  every  previous  act  and 
struggle  it  had  proclaimed  to  be  void,  as  being 
for  mods  within  the  American  territory." 

The  principles  so  adjudged  in  1829.  lo  FotUr 
and  mam  v.  NeiUon,  were  affirmed  In  Oarda 
V.  Lee,  in  1888,  and  again  in  1850,  In  United 
States  V.  Reynet,  before  cited. 

The  Treaty  ceding  the  Floridas  to  the  United 
States,  as  explained  in  ihe  ratiScation,  express- 
ly annuls  the  grants  to  the  Duke  of  Alagan,  the 
Count  of  Puiionrostro.  and  Don  Pedro  de  Var- 
gas; in  this  express  declaration  and  understand- 
ing, it  was  accepted  and  ratified  by  the  Presi- 
dent and  Senate  of  the  United  States:  in  this 
sense  the  ratifications  were  exchanged  between 
the  two  contracting  nations;  in  this  understand- 
ing the  Cougrcas  passed  various  statutes,  where- 
of only  two  need  be  particularly  noticed  here. 
The  first  is  "  An  Act  for  ascertaining  claims 
and  titles  to  land  within  the  Territorv  of  Flor- 
ida," approved  8lh  May.  1823  (3  Slat,  at  L., 
by  Little  &  Brown,  p.  709.  ch.  129),  the  fourih 
section  of  which  alludes  to  the  claims  rejected 
by  the  Treaty,  and  excepts  them  from  the  pow- 
ers of  the  commissioners,  as  hereinbefore 
quoted.  The  other  is  '  An  Act  supplemcutary 
lo  the  several  Act.<t  providing  for  the  settlement 
and  confirmation  of  private  land  claims  in  Flor- 
ida," approved  28dMay,  1828  (4  Stat,  at  L..  by 
Little  Brown,  384).  the  sixth  section  where- 
of authorized  claimants  to  lands  in  Florida,  not 
decided  and  finally  settled  under  the  proviisions 
of  this  Act,  &c.,  to  present  their  ca-ses  by  peti- 
tion to  tlie  judiciarv,  to  try  the  validity?  of  iheir 
claims:  "  Provideu,  that  nothing  in  this  section 
contained  shall  be  construed  to  authorize  said 
judges  to  take  cognizanceof  any  claim  annulled 
by  the  said  Treaty,  or  the  decree  ratifying  the 
same  by  the  King  of  Spain,  nor  apy  claim  not 
presented  to  thecommissioners,  or  register  and 
receiver,  in  conformity  to  the  several  Acts  of 
Congress,  providing  for  the  settlement  of  pri- 
vate land  clHims  in  Florida." 

The  explanation  of  the  8th  article  of  the 
Treaty,  so  made  and  contained  in  the  ratifica- 
tions as  exchanged  between  the  two  govern- 
ments, forms  a  part  of  the  8th  article. 

In  that  the  Legislative.the  Executive,  and  the 
.Tudicial  Departments  of  the  United  States  have 
hitherto  concurred, 

Tlie  grants  by  His  Catholic  Majesty  to  the 
Duke  of  Alagon,  *the  Count  of  Pun-  [*«54 
onrostro.  and  Don  Pedro  de  Vargas,  are  an- 
nulled by  the  Treaty. 
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The  plaintiff,  in  ejectment,  produces  in  evi- 
dence, this  annulled  Spanish  grant  to  the  Duke 
of  AtafOQ  as  the  foundation  of  bis  title  to  the 
land  demanded,  aa  the  fulcrum  of  his  action 
against  ibe  adverse  possessor. 

Upon  the  plaintiff's  own  evidence,  upon  his 
showing  of  the  facts,  the  supreme  law  of  the 
land  pronounces  th^  be  has  no  title,  no  just 
cause  of  action. 

All  subsequent  and  aabsidiary  questions  are 
vain. 

Mr.  C%t<!/J«*ft«  Taney  delivered  the  opin- 
ion of  the  court. 

This  controversy  has  ariseooutof  the  Treaty 
with  Spain  by  which  Florida  was  ceded  to  the 
United  Stales. 

The  suit  was  brought  by  the  plaintiff  in  er- 
ror affainst  the  defendant  to  recover  certain 
landsin  the  State  of  Florida.  It  is  an  action 
of  ejectment.  And  the  plaintiff  claims  title 
under  a  grant  from  the  King  of  Spain  to  the 
Duke  of  Alagon.  This  is  the  foundation  of 
'  his  title.  And  if  this  grant  is  null  and  void  by 
the  laws  of  the  United  States,  the  action  cannot 
be  maintained. 

The  Treaty  in  question  was  negotiated  at 
Washington,  by  Mr.  Adams,  then  Secretary  of 
State,  and  Don  Louis  de  Onis,  the  Spanish 
Minister.  It  was  signed  on  the  ^d  of  Fel)ru- 
ary,  1819;  and  by  its  terms  the  ratifications 
were  to  be  exchanged  within  six  monUis  from 
its  date. 

It  appears  from  the  Treaty,  that  the  negotia- 
tions commenced  on  the  24tn  of  January,  1818, 
by  a  proposition  from  the  Spanish  government 
to  cede  the  Floridas  to  the  United  States.  The 
grant  to  the  Duke  of  Alagoo  bears  date  Febru- 
ary 6lh.  in  theaame  year,  and  consequently  was 
made  after  the  King  of  Spain  had  authorized 
his  minister  to  negotiate  a. Treaty  for  the  ces- 
^n  of  the  territory,  and  after  the  negotiation 
had  actually  commenced.  It  embraces  ten  or 
twelve  millions  of  acres. 

The  fact  that  this  grant  had  been  made  came 
to  the  knowledge  of  the  Secretary,  pending  the 
negotiation;  and  he  also  learned  that  two  other 
grants — one  to  the  Count  of  PuSonrostro,  and 
tlie  other  to  Don  Pedro  de  Vargas,  each  con- 
taining some  millions  of  B(»«s,liad  also  been 
made  under  like  circumstances.  These  three 
grants  covered  all  or  nearly  all  of  the  public 
domain  in  the  territory  proposed  to  be  ceded. 
And  the  Secretary  naturally  and  justly  consid- 
ered that  grants  of  this  descrpition  made  while 
the  negotiation  was  pending,  and  without  the 
knowledge  or  consent  of  the  United  States, 
were  acts  of  bad  faith  on  the  part  of  Spain, 
and  would  be  highly  injurious  to  the  interests 
of  the  United  States,  if  Florida  becune  a  part 
655*]  of  *their  territory.  For  the  possession 
and  ownership  of  such  vast  tracts  of  country 
by  three  individuals  would  be  altogether  in- 
consistent with  the  principles  and  policy  on 
which  this  government  is  founded.  It  would 
have  greatly  retarded  Ita  settlement,  and  dimin- 
ished its  value  to  the  dtizens  of  the  United 
States.  For  no  one  could  have  become  a  land 
holder  in  this  new  territory  without  the  permis- 
sion of  these  Individuals,  and  upon  such  con- 
ditions and  at  such  prices  as  they  might  choose 
to  exact. 

Acting  upon  these  considerations,  the  Secre- 
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taiy  insisted  that  if  the  n<%oUation«i  resulted  in 
a  treaty  of  cession,  an  article  dioald  be  inserted 
by  which  these  three  grants,  and  any  other? 
made  under  similar  circumstuicpa,  should  be 
annulled  by  the  Spanbih  government. 

The  demand  was  so  obi'iously  just,  and  the 
conduct  of  Spain  in  this  re8pGct  so  evidently  in- 
defensible, that  after  much  hesitation  it  wu 
acceded  to,  and  the  8th  article  introduced 
into  the  Treaty  to  accomplish  the  object  By 
this  article  "all  grants  made  since  the  24tb  of 
January.  1818,  when  the  iirst  proposal  on  tlie 
part  of  His  Catholic  Majesty  for  the  ceaaioQ  of 
the  Floridas  was  made,  are  thereby  declared  and 
agreed  to  bo  null  and  void;"  and  all  grants 
made  before  that  day  are  confirmed. 

With  this  provision  In  U,  the  Treaty  was 
submitted  to  the  Senate,  who  advised  and  eon* 
sen  ted  to  its  ratification  on  the  !24th  of  Febru- 
ary, 1810,  and  it  was  accordingly  ratified  by 
the  President. 

Before,  however,  the  ratifications  were  ex- 
changed, the  Secretary  of  State  was  informed 
that  the  Duke  of  Alagon  intended  to  rely  on  a 
n^l  order,  of  December  17, 1817  (which  is  re- 
cited in  the  grant  "hereinlwfore  mentioned),  as 
suffldent  to  convey  to  him  the  land  from  that 
date;  and  upon  that  ground  claimed  that  b» 
title  was  confirmed  and  not  annulled  by  the 
Treaty. 

The  Secretary,  it  appears,  was  satisfied  that 
this  royal  order  conveyed  no  interest  to  the 
Duke  of  Alagon;  and  that  the  grant  in  the 
sense  in  which  that  word  is  used  in  the  Treaty, 
was  not  made  until  the  instmmeot,  dated  me 
6th  of  February.  1818,  wasexccuted. 

But  as  a  claim  of  this  character,  however  un- 
founded, would  cast  a  cloud  upon  the  proprie- 
tary title  of  the  United  Slates,  and  as  claims 
might  also  be  set  up  under  similar  pretexts  un- 
der the  grants  to  the  Count  of  Pufionrostroand 
Vargas,  the  Secretary  deemed  it  hla  duty  to 
place  the  matter  beyond  all  controversy  before 
the  ratiScations  were  exchanged.  He  tiiere- 
fore  requested  and  receiverl  from  Don  Louis  de 
Onis  a  written  admission  that  these  three  grants 
were  understood  by  both  of  them  to  have  beea 
annulled  by  the  8th  article  of  the  Treatv:  sad 
that  it  was  negotiated  *nnd  signed  under  [*656 
tlutmutual  understanding  between  the  negotia- 
tors. And  having  obtained  this  admission,  be 
notified  the  Spanish  Minister  that  he  would 
present  a  declaration  to  that  effect  upon  the 
exchange  of  ratifications,  and  expect  a  stmilai 
one  from  the  Spanish  government  to  be  an- 
nexed to  the  Treaty. 

But  the  King  of  Spain  for  a  long  time  re- 
fused to  make  the  declaration  required,  or  to 
ratify  the  Treaty  with  the  declaration  of  the 
American  government  attached  to  it.  And  a 
great  deal  of  irritating  corespondence  upon  Ibe 
subject  took  place  between  the  two  govern- 
ments. Finally,  however,  the  King  of  Speio 
ratified  it  on  the  2Ut  of  October,  I8d0,  and  ad- 
mitted, in  his  written  ratification  annexed  (o 
the  Treaty,  in  explicit  terms,  that  It  was  the 

Ksitive  understanding  of  the  negotiators  as 
th  sides  when  the  Treaty  was  signed,  that 
these  three  grants  were  thereby  annulled:  and 
declared  also  tliat  they  bad  remained  and  did 
remain  entirely  anoulled  and  invalid;  and  thai 
neither  of  the  three  individuals  mentiomd,  nor 
those  who  might  have  title  or  interest  through 
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them,  could  avail  themselves  of  the  grants  at 
ftDT  time  or  In  any  manner. 

With  tfalB  ratiflcatloD  attached  to  the  Treaty, 
it  was  again  submitted  by  the  President  to  the 
Senate,  who  on  the  l9th  February,  1831,  advised 
and  coQwnteil  to  its  ratlflcatlon.  It  was  ratified, 
accordin^^ly,  by  the  President,  and  tlie  ratifica- 
tions ezcbangeid  on  the  2^  of  February,  182t. 
An  d  Florida,  on  that  day.  became  a  part  of  the 
territory  of  the  United  Stales,  under  and  ac- 
cording to  the  atipulations  of  Treaty— Uie  rights 
of  the  United  States  relating  back  to  the  day  on 
which  it  was  signed. 

We  have  made  this  statement  in  relation  to 
the  negotiations  and  correspondence  between 
the  two  governments  for  the  purpose  of  show- 
ing the  circumstances  which  occasioned  the  in- 
trodnetion  of  the  8th  article  coDfirmlng  Span- 
ish grants  made  before  the  24th  of  Januanr, 
1818,  and  annulling  those  made  afterwards; 
and  also  for  the  purpose  of  showing  how  it 
happened  that  the  three  large  grants  by  name 
were  declared  to  be  annulled  in  the  ratincation, 
and  not  by  a  stipulation  in  the  body  of  the 
Treaty.  But  the  statement  is  in  no  other  re- 
spect material.  For  it  is  too  plun  for  argu- 
ment that  where  one  of  Uie  parlies  to  a  treaty, 
at  the  time  of  its  ratification  annexe  a  written 
declaration  explaining  ambiguous  language  In 
the  instrument  or  aoding  a  new  ana  distinct 
stipulation,  and  the  treaty  is  afterwards  ratified 
by  the  otlier  party  with  the  declaration  attached 
to  it,  and  the  ratifications  duly  exchanged — the 
declaralioQ  thus  annexed  is  a  part  of  the  Tr^^ 
and  as  binding  and  obligatory  as  if  it  were  in- 
serted in  the  body  of  the  instrument.  The  in- 
tention of  the  parties  Is  to  be  gathered  from  the 
whole  instrument,  as  it  stood  when  the  ratifica- 
tions were  exchanged. 

657*]  *It  is  not  material,  therefore,  to  in- 
quire whether  the  title  of  the  Duke  of  Alagon 
takes  date  from  the  royal  order  of  Decemner 
17th,  1817,  or  from  the  g^t  subsequently 
made  un  the  6lh  of  February,  1818.  In  either 
case  the  Treaty  by  name  declares  it  to  be  an- 
nulled. 

It  is  said,  however,  that  the  King  of  Spain, 
by  the  Constitution  under  which  he  was  then 
acting  and  administering  the  government,  had 
not  the  power  to  umul  it  by  treaty  or  oUierwtae ; 
that  if  the  power  existed  anywhere  in  the  Span- 
ish government  it  resided  in  the  cortcs ;  and  that 
It  does  not  appear,  in  the  ratification,  that  it  was 
annulled  by  that  body  or  by  its  authority  or 
coDseut. 

But  these  are  political  questions  and  not  judi- 
cial. They  belong  exclusively  to  the  Political 
Department  of  the  government. 

By  the  Constitutmn  of  the  United  States,  the 
President  has  the  power,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  to  make  treaties, 
provided  two  thirds  of  theaenators  present  con- 
cur. And  he  is  authorized  to  appoint  ambassa- 
dors, other  public  ministers  and  consuls,  and  to 
receive  them  from  foreign  nations;  and  is  there- 

Sf  enabled  to  obtain  accurate  information  of 
e  political  condition  of  the  nation  with  which 
he  treats;  who  exercises  over  it  the  powers  of 
sovereignty,  and  under  what  limitations,  and 
how  far  the  party  who  ratifies  the  Treaty  is 
authorized,  by  Its  form  of  government,  to  bind 
the  nation  and  persoud  and  things  within  its 
territory  and  dominion,  by  treaty  stipulatioiu. 
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And  the  Conalltntion  declares  that  all  treaties 
made  under  the  authority  of  the  United  States 
should  be  the  supreme  law  of  the  land. 

The  treaty  Is  therefore  a  law  made  by  the 
proper  authority,  and  the  courts  of  justice  hare 
no  right  to  annul  or  disregard  any  of  its  provis- 
ions, unless  they  violate  the  Oonstitution  of  the 
United  States.  It  is  tbeir  duty  to  interpret  it 
and  administer  it  according  to  Its  terms.  And 
it  would  be  impowible  for  the  Executive  De- 
partment of  the  government  to  conduct  our 
foreign  relations  with  any  advantage  to  the 
country,  and  fulfill  the  duties  which  the  Con- 
stitution has  imposed  upon  it,  if  every  court  in 
the  country  was  authorized  to  inquire  and  dc- 
cidewhether  the  person  who  ratified  the  treaty 
on  behalf  of  a  foreign  nation  had  the  power,  by 
its  ConstituUon  and  laws,  to  make  the  aigage- 
ments  Into  which  he  entered. 

In  this  case  the  King  of  Spain  has,  by  the 
Treaty,  stipulated  that  the  grant  to  the  Duke  of 
Alagon,  previously  made  by  him,  had  been  and 
remained  annulled,  and  that  neither  the  Duke 
of  Alagon  nor  any  person  claiming  under  him 
could  avail  himself  of  this  grant.  It  was  for  the 
President  and  Senate  to  determine  whether  the 
King,  by  the  Constitution  and  laws  of  Spain, 
was  ^authorized  to  make  this  stipula-  [*658 
tion  and  to  ratifv  a  treaty  containing  it.  They 
have  recognized  his  power  by  accepting  this 
stipulation  as  a  part  of  the  compact,  and'  rati- 
fying llie  Treaty  which  contains  it.  The  con- 
stituted and  Ic^timattt  authority  of  the  United 
States,  therefore,  has  acquired  and  received 
thte  land  as  public  property.  In  that  character 
it  became  a  part  of  the  United  States,  and  sub- 
ject to  and  governed  by  their  laws.  And  as  the 
Treaty  is  by  the  Constitution  the  supreme  law, 
and  that  law  declared  it  public  domain  when 
it  came  to  the  possession  of  the  United  States, 
the  courts  of  justice  are  bound  so  to  reRsrd  it 
and  treat  it.  and  cannot  sanction  any  tiUe  not 
derived  from  the  United  States, 

Nor  can  the  plaintiff's  claim  be  supported 
unless  he  can  maintMn  that  a  court  of  justice 
may  inquire  whether  the  President  and  Senate 
were  not  mistaken  as  to  the  authority  of  the 
Spanish  monarch  in  this  respect;  or  knowingly 
sanctioned  an  act  of  injustice  committed  by 
him  upon  an  individual  in  violation  of  the  laws 
of  Spun.  But  it  is  evident  that  such  a  propo- 
sition can  find  no  support  in  the  Constitution 
of  the  United  States;  nor  in  the  jurisprudence 
of  any  country  where  the  judicial  and  political 
powera  are  separated  and  placed  in  different 
bands.  Certainly  no  judicial  tribunal  In  the 
United  States  ever  claimed  It,  or  supposed  it 
possessed  it. 

The  plaintiff  seems  to  suppose  that  he  has  a 
stronger  title  than  that  of  the  Duke  of  Alagon, 
It  is  dieged  that  the  Duke  of  Alagon,  on  the 
29th  of  May,  1819,  conveyed  the  gr«Uer  part  of 
the  land  granted  to  him  by  the  King  of  Spain 
to  Richara  S.  Hacklcy,  a  cjtizen  of  tiie  United 
States.  This  deed  to  Hackley  was  after  the 
signature  of  the  Treaty  and  before  the  ex- 
change of  ratifications,  and  the  plainUff  claims 
through  Hackley,  and  contends  that  this 
American  citizenship  protected  bis  title. 

But  if  the  deed  from  the  Duke  of  Alacou  to 
a  citizen  of  the  United  States  was  valid  by  the 
laws  of  Spain,  and  vested  the  Spanish  title  In 
Hackli7;  yet  the  land  In  his  hands  remained 
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subject  to  the  Spanish  law  and  the  authority 
and  power  of  the  SpaniBb  government  as  fulty 
as  if  it  had  continued  the  property  of  the  orig- 
inai  jCTantee.  Hackley  derived  no  title  from 
the  United  States,  nor  were  his  rights  in  the 
land,  if  he  had  any,  regulated  by  the  laws  of 
the  United  States,  nor  under  their  protection. 
It  was  a  part  of  the  territory  of  Spun,  and  in 
her  possesHion  and  under  her  government,  un- 
til the  ratifications  of  the  Treaty  were  ex- 
changed. And  until  that  time  the  rights  of  the 
individual  owner,  and  the  extent  of  authority 
which  the  government  might  lawfully  exercise 
over  it,  depended  altogether  upon  the  laws  of 
Spain.  And  whatever  rights  be  may  have  had 
un<ler  the  deed  or  thcDuke  of  Alagon.  Uiey  were 
C59*J  extinguislied  by  the  *govemment  from 
which  he  held  them  while  the  land  remaiaed.a 
part  of  its  territory  and  subject  to  its  laws.  It 
was  public  domain  when  it  coma  to  the  posses- 

1100 


don  of  the  United  States,  and  be  had  tben  no 

rights  in  It. 

In  this  view  of  the  case  it  is  not  necessary  to 
examine  the  other  questions  which  appear  in 
the  exception  or  have  been  raised  in  the  argu- 
ment. The  Treaty  is  the  supreme  law,  and  the 
stipulations  in  it  dispoee  of  the  case. 

ThejvdgmetU  of  the  Dittriet  Court  muwt  there- 
fore beaS^med. 

OROEB. 

This  cause  came  on  to  he  heard  on  the  tran- 
scfipt  of  the  record  from  the  District  Court  of 

the  United  States  for  the  Northern  District  of 
Florida,  and  was 'argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered 
and  adjudged  by  Ihis  court,  that  the  judgment 
of  the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 

Cttod-U  How.,  X86 ;  IT  Wall.,  M. 
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ABATEMENT— 14. 
1.  It  is  a  bad  mode  ot  pIcadlDff  to  unite  ploaa  in 
abatement  and  pleas  to  the  Dicrtt«.    And  if  after 

eloafl  in  abatenieat,  a  defease  be  IntcrpuBcd,  going 
t  the  merits  of  the  controversy,  the  grounds  al- 
leged In  Hbatemeut  beoome  tberoby  tmmaierlul 
and  are  walVLxl. 

Sheitpard  V.  Oravat,  (505)  S18 

t.  In  tblH  case,  as  In  the  preceding,  it  id  decided, 
tliat  wbere  the  plalntltf  averred  enough  to  show  the 
jurledlctton  of  thocourt,  and  the  defendant  pleaded 
In  abatement  tliat  the  plaintltT  was  dl^tablcd  from 
bringing  the  suit,  on  account  of  residence,  it  was 
Incumbent  u|)on  the  defendant  to  sustain  the  al- 
legation by  proof. 

Samtv.&intf.  (&\2)  591 

9.  Until  that  was  done,  It  was  not  nootsuary  fur 
tbe'iflalntilT  to  otfer  any  evidence  upon  the  sub- 
ject. 

Id.  (lb.)  B21 

ACCOUNTS-16 

1.  There  were  two  trustees  of  real  and  personal 
estate  fur  the  benefit  of  a  minor.  One  of  the 
trustee*!  was  also  uUinlDlstrator  tic  txmU  non  upon 
the  estate  of  the  tatbcr  of  the  minor,  and  the  other 
trustee  wnn  appointed  guardian  to  the  minor. 

S.  When  the  minor  arrived  at  the  proper  age,and 
the  accounts  eame  to  be  settled, the  folluwlnff  rules 
ought  to  have  been  applied. 

3-  The  tni-'tces  ought  not  to  have  been  charged 
with  an  amount  of  money,  which  the  administrator 
tnisteu  had  paid  himself  asoomnilaslon.  Tbatitom 
was  allowed  by  the  Orphans'  Court,  and  1(8  correct- 
ness cannot  bo  reviewed,  collaterally,  by  another 
court. 

Bamty  c.  Smttideni  et  aX.  (53S)  10«7 

i.  Nor  ought  the  trustees  to  have  t)eon  charged 
with  allowances  made  to  the  guardian  trustee.  The 
guardian's  accounts  also  wore  cognizable  by  the 
Orphans'  Court.  Having  power  under  the  will  to 
receive  a  portion  of  the  Incume,  the  guardian's  re- 
ceipts were  valid  to  the  trustees. 

id.  (ih.)  1047 

5.  The  trustees  were  properly  allowed  and  credit- 
ed by  Ai'e  per  cent,  on  the  principal  of  the  personal 
estate,  and  ten  per  cent,  on  the  Income. 

M  ilb.  10«7 

A.  Under  the  olrcumstancee  of  this  case,  the 
trustees  ought  not  t«i  have  been  charged  upon  the 
principle  or  six  months'  rc8t«  and  compound  Inter- 
ests. 

Id.  ab.i    104  7 

7.  The  trustees  ought  (o  have  been  charged  with 
all  gains,  as  with  those  arising  from  usurious  louos, ' 
unknown  friends,  or  otherwise. 

Id.  ilb.)  1047  I 

6.  The  trustees  ought  not  to  have  been  credited  | 
withtbeauiount  of  a  t-um  of  money,  deposited  with  ; 
a  private  tianking  house,  and  lost  by  its  ftilluro,  so 
far  as  related  to  tlie  capital  of  the  estate,  but  ought  I 
to  have  been  credited  for  so  much  of  the  loss  a»* 
arose  from  the  deposit  of  current  ooUectlODS  of 
Income. 

Id.  (Id.)  1047 

ADMIttALTY— 13. 
1.  The  usage  upon  the  Klver  Ohio  Is,  that  when  the 
steamboats  are  approaching  each  other  In  opposite 

HowABD  la,  14.  IS,  16. 


directions,  and  a  collision  Is  apprehended,  the  d*^ 
tcending  t>oat  must  stop  her  engine,  ring  her  bell, 
and  float:  leavtug  the  option  to  the  ascending  boat 
how  to  pass. 

WVlUunmrnv.  Barrett,  .  flOl)  68 

e.  The  descending  boat  was  not  bound  to  back  her 
engines,  and  It  was  correct  In  the  Circuit  Court  to 
refuse  leaving  to  the  Jury  the  gueBtlon  whether  or 
not,  in  fact,  such  backtiig  of  the  engines  would 
have  prevented  the  collision,  where  the  ascending 
boat  was  manlfestlOK  an  Intentloa  to  cross  the 
river. 

Id.  (lb.)  68 

8.  The  proper  measure  of  damages  Is  a  sum  sutn- 
dent  to  raise  the  sunken  boat,  repair  her  and  com- 
pensate the  owners  for  the  loss  of  her  use  during 
the  lime  when  she  was  being  reUtted. 

Id.  m.)  68 

4.  Inacase  of  oolllslon.  Upon  the  River  Hlssuslppl, 
between  the  steamboats  Iowa  and  Deolaratlon, 
whereby  the  Iowa  was  aunlE,  the  wdghtof  evtdenco 
was,  that  the  Iowa  was  In  mult,  and  the  libel  filed 
by  her  owners  against  the  owners  of  the  Declara- 
tion was  properly  diHmlssod. 

H'(£aiet(U.v.RoaeraetaL,  (SBSi  147 

5.  Ez-parU  depositions,  under  the  Act  of  ITW, 
without  notice,  ought  not  be  taken,  unless  In  cir- 
cumstances of  absolute  necessity,  or  in  cases  of 
mere  formal  proof  or  of  some  Isolated  fact. 

Id.  •    (Ib^  147 

fl.  During  the  war  with  Mexico,  the  Admittance, 
an  American  vessel,  was  seized  In  a  port  of  Oolifor- 
nia.  by  the  commander  of  a  vessel  ofwaruf  the 
United  States,  upon  stupldun  of  trading  with  the 
enemy.  She  was  condemned  asa  lawful  prize  by  the 
chaplain  beloDging  to  one  of  the  vessels  of  war  upon 
that  station,  who  nod  been  authorized  by  the  Vtvh- 
Ident  of  the  United  States  to  exercise  admiralty 
Jurisdiction  in  cases  of  capture. 

jecftercf  al.  v.  XorUt/omery,  (W)  S40 

7.  Tbeownersof  thecargoflledallbelagalnstihe 
captain  of  the  vossetof  war,intbe  AdmtraltvCourt 
for  the  District  of  Columbia.  BeUiff  carried  to  the 
Circuit  Court,  It  was  decided : 

1.  That  the  condemnation  In  Oollfoniia  was  In- 
valid as  a  defense  for  the  captors. 

2.  That  the  answer  of  the  captots,  having  averred 
sufficient  probable  cause  for  the  selaure  of  the 
cargo,  and  the  libelants  having'  demurred  to  this 
answer,  upon  the  ground  that  the  District  Court 
had  no  right  to  adjudicate,  because  the  property 
had  not  been  brought  within  Its  Jurisdiction,  the 
demurrer  wasoverruled,  and  Judgment  was  entered 
against  the  libelants. 

7d.  (lb.)  S40 

8.  The  Judgment  of  the  Circuit  Court,  upon  the 
first  |K>lnt,  was  correct,  and  upon  the  second  point, 
erroneous. 

Id.  ilb)  MO 

9.  Tho  Prize  Court  established  In  Gallfornta  was 
not  authorized  by  the  laws  of  the  United  States  or 
the  laws  of  nations. 

Id.  ilb.)  MO 

10.  The  grounds  alleged  forthoselnireortbe  ves- 
sel and  cargo  in  tho  answer,  vis.:  that  tho  vessel 
salk-d  from  New  Orleans  with  the  design  of  trading 
with  the  enemy,  and  did.  In  fact,  hold  illegal  Inter- 
course with  them,  are  sufficient  to  subject  buth 
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to  condemnation.  If  they  are  Eupported  by  tcetl- 
moay. 

Jeeker  e(  cU.  c.  Mnvtiinmcry,  (498)  240 

11.  And  if  they  were  liable  to  cupture  and  condem- 
nation, the  reasons  uBSlK>i*-'d  lii  ttie  answer  for  not 
brfnglnff  them  into  a  port  of  the  United  States  and 
libellufr  them  for  coademnatioD,  vix.:that  It  was 
tmposalble  to  do  so  oonalsiently  with  the  public  in- 
teresta,  are  eulBcient,  if  supported  by  proof,  tojua- 
tify  the  captors  In  eelltns:  vessel  and  cargo  In  Caii- 
fornla,  and  to  exempt  tbem  from  damages  on  that 
account 

Id.  <Ib.)  JMO 

12.  The  AdmbTilty  Court  la  the  district  had  Ju- 
risdiction of  the  case,  and  It  wss  the  duty  of  the 
court  to  order  the  eaptorfl  to  institute  pt-occ-edings 
In  that  court,  to  condemn  tho  properly  as  prize,  by 
a  day  to  bo  named  in  the  order;  and  in  default 
thereof,  to  be  proceeded  against  upon  the  libel  for 
au  unlawful  seizure. 

Id.  (lb.)  240 

13.  The  Admiralty  Court,  In  the  Dlstrietof  Colum- 
bia, bad  Jurl.'vlictioti  of  such  a  tlhel  for  condemna- 
tion, ulthough  the  property  was  not  brought  within 
lU  Jurlsdlvtion ;  and,  If  they  found  it  liable  to  oon- 
demnutlon,  might  pn>oeed  to  condcmD  it,  although 
It  was  not  brought  within  the  custody  or  control  of 
the  court. 

J<f.  (Jb.)  3)40 

14.  Tho  necessity  of  proceeding  to  condemn  as 
prize,  does  not  arise  from  any  difference  between 
the  Instance  Court  and  the  Prize  Court,  as  known 
Id  England.  The  same  court  here  posscsites  the  In- 
stance aud  prize  jurisdiction.  But  liccause  the 
property  of  the  neutral  la  not  devested  by  the  capt- 
ure,  but  by  the  condemnation  In  aprlzo  court:  and 
it  is  not  devested  until  oondomuatlon  ;  although, 
when  condonuwd,  the  oondemnatlon  relates  back 
to  the  capture. 

Id.  (Ih.)  840 

1.5.  As  this  lit>ol  is  for  the  restitution  of  the  proper- 
ty or  the  proceeds,  probable  cause  of  seizure  Is  no 
defense.  It  is  a  good  defense  ugulust  a  claim  for 
damages,  when  the  property  has  been  restored  or 
lost,  after  seizure,  without  tne  fault  of  tho  captor. 
Dut,  while  tho  property  or  proceeds  is  withhold  by 
the  captor,  and  claimed  as  prize,  probable  cause  of 
seizure  Is  no  defense. 

Id.  lib.)  »*0 

16.  The  Circuit  Court,  therefore,  erred  In  deciding 
that  probable  oaiue  of  seizure  was  a  good  defense. 

la,  iib.)  S40 

ADHIBALTT-14. 
Where  a  oolltsion  takes  place  between  two  ves- 
sels at  sea,  whlcb  Is  the  result  of  Inevitable  acci- 
dent, without  the  negligence  or  fault  of  either 
party,  each  veescl  must  bear  Its  own  loss. 

SUiJibachv.Rae,  (583)  580 

ADMIIiALTY-16. 
Where  a  libel  was  Aled,  cialmInK  compcnwtiOD 
for  Injuries  sustained  by  a  pat>senger  In  a  steam- 
boat. procL'edIng  from  Uacnimcnto  to  San  Francis- 
co, ill  OilirorntB.  the  case  is  within  the  admiralty 
Jurlsdictioa  of  tho  courts  of  the  United  States. 

ifteani/iuat^etrH'»r(det(il.ff.£fiiff,(40»)  1019 

A(iENTS-16. 

1.  A  cmitract  is  void  as  against  public  policy,  and 
can  have  no  standing  In  court  by  which  one  party 
Bttpulatea  to  employ  a  number  of  secret  agents  In 
order  to  obtain  the  pnasage  of  a  particular  law  by 
the  Legislature  of  h  state,  and  the  other  party 

[>i-oml8e«  to  pay  a  large  sum  of  money  In  case  the 
aw  should  pass. 

JlfoisAoIl  V.  Baltimitre  and  Ohiit  Rail- 
mad  dmpanu,  (314)  8tt3 

2,  It  was  also  void,  if,  when  It  was  made,  the 
parties  agreed  to  conceal  from  the  members  of  the 
Legislature  the  fact  that  the  one  party  was  the 
agent  o(  the  other,  and  was  to  receive  a  oompen- 
sailon  for  his  servloes  in  case  of  the  passage  of  the 
law. 

Id.  (lb.)  A98 

S.  And  If  there  was  no  agreement  to  that  effect, 
there  can  be  no  recovery  upon  the  contract.  If  in 
fact  the  agent  did  conoeal  from  the  members  of 
the  Legislature  tbatfae  was  an  agent  who  was  to  re- 
ceive compcDsatloii  for  bis  services  in  case  of  the 
passage  of  the  law. 

Id.  (lb.)  093 

4.  Where  therels  a  Bpecialcontroctbetween  prin- 
cipal and  agent,  by  which  the  entire  compensation 
Is  regulated  and  made  contingent,  there  can  be  no 
reooveiy  on  a  count  for  qmntum  meruit.  998 

III.  (JbJ 
1102 


6.  The  drcumstanoe  that  a  passenger  was  t 
"  steamboat  man."  and  as  such  carried  vnttultotu- 
ly,  does  not  deprive  bim  of  the  right  m  redrw  en- 
joyed by  other  passengers.  It  was  the  c^lom  to 
carry  such  persons  free. 

Id.  (Ih.)  593 

6.  The  master  had  power  to  bind  the  boat  by  glr- 
lag  such  free  pasBuges. 

Steambiiat  NeieWorid  et  aL  v.  KingMfB.)  1019 

7.  The  principle  asserted  In  14  How.,  486,  re-af- 
firmed, namely :  that,  when  carriers  undertake  lo 
convey  persona  by  the  agency  of  steam,  pubtle 
policy  and  safety  require  that  Iher  !>hould  be  heM 
to  tho  greatest  possible  care  and  diligence. 

Id.  (Ih.)  1919 

8.  The  theory  and  cases  examined  relative  to  the 
three  degrees  of  negligenoe,  luunel}' :  slight,  ordi- 
nary and  gross. 

Id.  ilb.)  1019 

9.  Skill  is  required  for  the  proper  management 
of  the  boilers  and  machinery  of  a  steumttoat;  and 
the  failure  to  exert  that  skill,  either  because  It  It 
not  possessed,  or  from  inattention,  is  gross  nc^l- 
gence. 

7(1.  (Ih.)  1019 

10.  The  18th  section  of  the  Act  of  Congress,  passtd 
on  the  7th  of  July,  1838  (&  Stat,  at  Large,  »». 
makes  the  Injurious  escape  of  steam  prima /ode 
evidence  of  negligenoe;  and  the  owners  of  the 
boat,  in  order  to  escape  from  responsibility,  mint 
prove  that  there  was  no  negligence. 

Id.  lib.)  1919 

ALABAHA-IS. 
Boundary  line  between  Alabama  and  Georgia. 
See  Georgia. 

APPEAL-IS. 
An  appeal  does  not  lie  to  tills  conrt  from  tho  df- 
dslon  of  a  District  Court  in  ■  case  of  bankrupt^. 
Crawford  v.  Points,  (J  1)  » 

APPEAL-14. 

See  Chancery. 

APPEAL-]  5. 

1.  Where  tho  respondent  In  a  chancery  suit  In  Ibe 
Circuit  Court  took  two  grnuadsof  defense,  and  the 
Judge,  in  giving  bis  reasons  for  a  dccret^  dismf»«lng 
the  bill,  upon  one  of  the  two  Rrouuds,  exprewed 
his  opinion  that  the  respondcnthad  noteetaollshed 
the  other  irround,  he  cannot  appeal  from  this  as  a 
part  of  the  decree. 

Cominaet  al.  v.  The  Trvj/  Iron  and 
A'nilFaetoni.  (451)  799 

Z.  The  decree  was  Id  the  respondent's  favor,  dl»- 
miSHlng  the  bill  with  costs,  and  no  appeal  lies  from 
an  opinion  expressed  by  the  Judge  upon  the  facts  of 
the  ease,  nut  affectfng  the  decree. 

Id.  (Ih.)  7«« 

8.  Moreover,  the  decree  complained  of  has  al- 
ready been  argued  before  this  court  upon  the  appeal 
uf  the  other  party,  and  both  grounds  of  def«ue 
decided  to  be  Insufflolent.  and  tne  decree  revered. 
There  Is,  therefore,  no  such  decree  as  that  appealed 
from. 

Id.  01:)  799 

4.  Besides,  the  court  below  has  not  acted  upod 
the  mandate  and  entered  a  final  decree :  tbereion 
there  Is  no  flnal  decree  to  appeal  from. 

M.  ab.i  7«9 

APPEAL-U. 
See  Practice  and  Chaooery. 

APPRAI6BR»-U. 

See  Duties. 

ABBlTKATION-18. 

I.  Where  two  partners  ssslgned  all  their  partocr- 
ship  property  to  a  trustee  with  certain  InstrucMons 
how  to  dispose  of  It,  and  afterwards  agreed  b^ 
tween  themselves  to  ap(>oint  an  arbitrator,  rec- 
ognizing ia  their  twnds  the  directions  given  to 
the  trustee,  the  arbitrator  hod  no  right  to  de\iate 
from  these  dlreotloDs,  and  make  other  'dispoeftlon 
of  the  nroperty. 

McCitrmiat  v.  Orag,  (ST)  39 

3.  The  reason  givenbythearbltrator,thathe pre- 
ferred creditors  DOfore  awarding  a  oertaln  sum  to 
one  of  the  partners,  is  Insufficient. 

Id.  ilb.}  99 

8.  Norhadthearbitratorarighttodepait.InaDy 
particular,  from  the  arrangement  of  the  property 
which  the  partners  had  designated  lu  their  deed  to 
the  irustoe. 

Id.  (Jb.)  99 

ARKANSAS- 15. 

8ee  CnnsttCutlonal  Law. 

L  InJiuMblBUiConcreiBPMsedan  Act,brTfrtiw 

Bcanao  li,  it  15, 11 
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of  whicb  the  ClroultCoartofthe  United  8tatM tor 
the  District  of  ArkaiiMS.  wan  vested  wltti  power  to 
try  offenses  committett  wltbln  the  Indian  oouutry. 
UiMedStaU»v.l)aumm,  (M7)  775 

X.  InVulr.  1M4.  It  was  niloged  that  a  murder  wu 
committed  Id  that  country. 

III.  (16  J  776 

8  Id  April,  IMS.  an  fnd!ctonent  was  found  by  a 
grand  luri-.  in  the  Circuit  Court,  of  the  United 
Stales  for  the  Dlctriot  of  ArltanBas,  againtt  a  pcr- 
■on  obarged  with  oomnittlag  the  murder. 

id.  775 

4.  Id  March,  ISM,  Congren  passed  an  Avt,  erecl- 
Ing  nine  of  tlie  Western  countlm  and  the  Indian 
oountrr  Into  a  new  Judicial  dletrlot,  directing  the 
Jiidffe  to  hold  two  t«rms  there,  and  irivioR  him  ju> 
riwuotloo  of  all  causce,  civil  or  erlmlnal,  except 
appeals  and  wriU  of  error,  which  are  cosnlsable 
betoni  a  Circuit  Court  of  the  United  States. 

Id.  lib.)  778 

K.  The  residue  of  the  State  remained  a  Judicial 
dbtrlct  to  be  styled  the  EoBtern  DUtriot  of  Arkan- 

Id.  Ob.)  775 

6.  This  Act  of  Congress  did  not  talce  away  the 
power  and  Jurisdiction  of  the  Circuit  Court  of  the 
united  State*  for  the  Eastern  Dlsb-ict  to  try  the  In- 
dictment pendlQK. 

Id.  (160  776 

ABMY,  OFFICERS  OF  THE-W. 

L  Durlns  the  war  between  (De  United  States  and 
Hexloo,  where  a  trader  wcot  Into  the  adjoining 
Mexican  provinceswhlch  were  In  possession  of  the 
military  authorltli^s  of  the  United  Htates,  for  the 
purpose  of  eurryliiir  on  a  trade  witli  t  be  Inhabitants 
wblvfa  WU0  tttinciluned  by  ttai' executive  branch  of 
tbe  Kuvernineut.  Hnd  also  by  the  comtnondlnir  mili- 
tary officer.  It  was  improper  for  hii  officer  of  tbe 
tTnlted  SiHtoH  to  seize  tbe  property  upon  theffround 
of  tradlnr  with  the  enemy. 

MUelieU  V.  Harmony.  (IIW  75 

ft.  Private  property  may  be  taken  by  a  military 
ouminaiider  to  i>revent  ft  from  ftilllntr  into  tbe 
hands  of  the  uuemy.orfor  tbeniirpose  of  conrert- 
InfT  It  to  the  use  of  the  public;  but  the  daniier 
must  be  Immediate  and  ImpendinR.  or  the  ncoeselty 
urveDtfor  tbe  public  service,  suvbos  will  not  Rdmit 
of  aolay,and  where  the  action  of  thecivU  HUthorlty 
would  be  too  late  In  pruvldluv  the  moans  which  tbe 
occusion  cnlls  for. 

/d.  (Jb.)  75 

3.  The  faots  as  tbey  appeared  to  the  omcer  must 
furnish  tbe  rule  for  the  application  of  these  prio- 
elples. 

Id.  int.)  75 

4.  But  the  officer  cannot  take  possession  of  private 
property  for  tbe  purpose  of  lusurinjrtho  success 
«f  a  distant  ezpcottlon  upon  which  he  is  atx>ut 
to  march. 

id.  (lb.)  75 

6.  Whotberor  nottheownerof  theiroodsresumed 
the  possession  of  them  at  any  time  after  thrir  selx- 
urc,  was  a  fact  for  the  Jury.  In  this  case,  tboy 
found  that  he  did  not  resume  tbe  possession,  and 
la  tills  tbey  were  sustained  by  leval  evidence. 

Id.  ilb.)  75 

6.  The  officer  who  made  tbe  selxurecannot  Justify 
bis  trespaSit  by  showing  the  orders  of  his  superior 
officer.  An  order  to  commit  a  trespass  can  afford 

,     no  Justification  to  tbe  person  by  whom  it  was 
executed. 

Id.  <lb.)  75 

7.  The  trespass  wasoommlttedoutof  thellmltsof 
the  United  States.  But  an  action  for  It  may  be 
maintained  In  the  Circuit  Court  for  any  dlstrfot  In 
wtiich  the  defendant  mar  be  found  upon  process 
atfolnBt  him,  where  the  mtliensblp  of  tbe  respective 

Id.  ^lb.)  75 

ASSIGNMENT-ia. 
1.  Tbe  following  paper,  vis.: 
>' '      **  Tbe  President  or  Cashier  of  tbe  Planters'  and 
Merchants'  Bank  will  please  bold,  subject  to  the 
-  order  of  Mr.  J.  G.  Llndser.  all  the  debts  referred  to 
In  thetaclofiedletterfrom  Mr.MoFarliQ.exceptthe 
'Ji    two  drafts  of  UeCoUler  MInge,  upon  tbe  Messrs. 
<■>   'Bllleotts.  of  Baltimore,  which,  when  collected. 

.pteanepldceto  mj  credit  "—Imports  an  authority  to 
r.-^  j^idsey  to  control  the  settlement  and  oolleotlon  of 
rT^'ttese  several  demands;  but  not  necessarily  a  trans- 
igr  of  the  title  to  or  interest  In  them. 

Rngert  t.  Undseu,  (441)  915 

M.  The  drcumetanees  of  the  case  favor  this  con- 
fltrttctloD.  Llndsey  had  become  penonally  respon* 

'^POWABU  18, 14, 16, 16. 


sible  for  a  sum  of  money,  which  these  debts  were 
intended  in  part  to  meet.  Asan  honest  transaction, 
it  would  answer  all  purposes,  If  he  bad  only  a 
power  to  ooUeot  tbe  debts. 

Id.  (lb.)  816 

8.  Where  LIndsey.  under  this  power,  assigned  an 
Intoest  in  on*  of  these  Judgments,  and  tbe  bill 
obarged  that  tbe  assignee  knew  of  the  interest  of 
tbe  original  creditor,  which  the  assignee.  In  his 
answer,  did  not  deny,  ho  failed  to  bring  himself 
within  tbe  rates  which  protect  a  pundiaaer  for  a 
valuable  consideration  without  Qotloe.  and  bis 
claim  must  beset  aside. 

Id.  (lb.)  S15 

4.  Lindsay's  baving  assigned  this  Judgment  to  a 
third  person,  and  then  taken  a  re-asslgnment  of  It, 
does  not  vary  tbeoase-  He  standstben  In  bis  origi- 
nal position. 

Id.  ah.)  «i5 

ATTACH  MENT-ie. 
1.  Where  tbe  debtor  alleged  that  process  of  at- 
tachment had  been  laid  in  nla  hands  as  garnishee, 
attaching  the  debt  which  he  owed  to  the  creditor 
Inquestinn;  and  moved  the  court  to  stay  execu- 
tion until  the  rights  of  tbe  parties  could  be  Bettted 
in  tbe  State  Court  which  had  Issued  the  attach- 
ment, and  the  court  refused  so  to  do,  this  refusal 
Is  not  the  subject  of  review  by  this  court.  The 
motion  was  addressed  to  the  discretion  of  the 
court  below,  which  will  take  care  that  no  Injustice 
shall  bo  done  to  any  party. 

Early  V.  Jiotitn  et  al.  (0)9)  107« 

3.  This  court  ezpreeacs  no  opinion,  at  present, 
upon  the  point  whether  on  attachment  from  a 
state  court  can  obstruct  the  collection  ota  debt  by 
tbe  prooess  of  the  courts  of  the  United  States. 

Id.  (lb.)  1074 

ATTACHMENT  LAW  OF  MABITLND— 14. 

1.  Undertbeattaobmentlawsof  Msryland,asliare 
in  the  Baltimore  Mexican  Company,  which  bad  flt- 
tcd  out  an  expedlthin  under  General  Mlna.  was 
not.  In  183T,  thesut^ect  of  an  attachment  under  a 
Judgment,  whether  ancb  share  was  held  by  the  gar- 
nishee under  a  power  of  attorney  to  ooltect  tbe 
proceeds,  or  under  an  equitable  auignmeut  to  se- 
cure a  debt. 

Deacon  v.  OUver,  (SIO)  563 

5.  TheanswersofthegamisbeetolnterrosatorlM 
Sled,  were  literally  correct.  He  had  not  In  bis 
hands  any  "funds,  evidences  of  debt,  stocks,  cei^ 
tlfloates  of  stock,"  belonging  to  the  debtor,  nor 
"liny  acknowledgment  bv  tbe  Mexican  govern- 
ment," on  which  an  attachment  could  bo  laid. 

Id.  tib.)  668 

ATTORNBT-M. 

1.  Where  a  contract  was  made  with  an  attorney  for 
tbe  prosecution  of  a  claim  against  Mexico  for  a 
stipulated  proportion  of  the  amount  recovered, 
and  services  were  rendered,  the  death  of  the  own- 
er of  the  claim  did  not  dissolve  the  contract,  but 
the  compensation  remained  a  lien  upon  tbe  money 
when  recovered. 

Wtfile  V.  Cow,  (41S)  758 

S.  A  court  of  equity  can  exercise  Jurisdiction 
over  tbo  case  If  a  more  adequate  remedy  can  be 
thus  obtained  than  in  a  court  of  law. 

Id.  ilb.)  768 

AUTHORITIES,  LEGAL~16. 

A  dlstlnctlnn  Is  to  be  made  between  cases  which 
decide  the  precise  point  in  question  and  those  in 
which  an  opinion  Is  expressed  upon  Itlncidoutally. 
Cea-niU  v.Laxe  of  Carrol  et€U.       (876)  986 

AWABD-16. 
1.  In  tbe  settlement  of  complicated  partnership 
accounts  by  means  of  on  arbitrator.  Bispham  was 
charged  with  one  half  of  certain  custom  house 
bonds,  which  Archer,  the  other  partner,  was  liable 
to  pay,  and  which  obligations  had  been  Incurred 
on  puinershlp  account. 

Btsphom  0.  Price,  (laS)  644 

C  iberewasareservattonlntbesettlementosto 
certain  liabilities,  but  this  one  was  not  Included. 
Id.  (/h.)  644 

8.  Archer's  estate  was  afterwards  exoneratod 
from  the  payment  of  thesi-  bot,da  by  .a  decision  of 
this  court,  reported  In  9  Howard,  88. 

Id.  (JI>.)  644 

4.  A  bill  cannot  be  brought  by  Dispham  against 
Archer's  executor  to  refund  one  naif  of  tbe  amount 
of  the  bonds,  upon  tbe  ground  that  Archer  had 
never  paid  It. 

Id.  (lb.)  64 
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S.  The  rf-ference  to  an  arbitrator  was  lawful,  and 
hi.«  nwurd  Included  many  Uems  vhlob  were  the 
futtjoutof  estlmatcfl.  It  was  aucepte<l  oa  perfectly 
batisractorr,  and  uequiesced  in  as  such  until  lonjf 
after  the  rteHlh  of  Arcber. 

Biwpftam  V.  PiiM.  (188)  644 

9.  No  fraudormtstatteiBcbarffedlntbebllLaDdlf 
an  error  of  Judfrmeut  occurred,  by  wblcta  tbe 
chance  was  overrated  that  tbe  custom  house  bonds 
would  be  enforced  a^nst  Archer,  this  does  not 
constitute  a  ynnind  for  tbe  Interferenoo  of  a  oourt 
of  equity. 

^Id.  (Jb.)  644 

The  Statute  of  Llmltatlooi  also  Is  a  bar  to  the 
claim. 

Id.  lib.)  6*4 


BAIL-13. 

See  PraotlQO. 

DALTIMORE-lfi 
For  HoDono^h'a  Will,  see  "  WUto." 

BASKKUPTCT— 18. 
1.  An  aiipeal  does  not  lie  to  thta  court,  from  tbe 
decision  of  a  district  oourt  inauaaeof  bankruptcy. 
Oauipmlv.P'iints,      '  .  (II)  «0 

i.  Even  if  it  would,  the  decree  of  the  District 
Court  It)  this  oaao  Is  not  a  final  decree. 

Id.  (lb.)  «0 

8.  WhcreabilUnchancerywasflledbytbeassIfim- 
ec  of  a  bankrupt,  claiming  oertaio  shares  of  bunk 
stock  the  same  bclnir  aUo  olulmcd  by  the  Itank  and 
by  other  persons  who  were  all  made  defendants, 
and  tbe  answer  of  tbe  Bank  set  forth  apparently 
THlUl  titles  til  thestock.wbich  were  not  iuipeaebed 
by  tbe  oomplaiuaiit  in  the  subsequent  procet'dluKS 
in  the  cHUse,  nor  impeached  by  the  other  defend- 
ants, the  Circuit  Court  decreed  coiTectly  in  con- 
firming tbe  title  of  tbe  Honk. 

BucHitioham  V.  McLean.  (151)  81 

4.  A  power  of  attorney  to  confefs  a  Judgment 
is  a  security  within  the  second  section  of  the  Bank- 
rupt Act,  5  Stdt.  at  Large,  448. 

id.  (")■)  81 

6.  And  this  security  Is  void  if  grlven  by  the  debtor 
in  contemplation  of  bankruptcy.  But  by  these 
terniA  is  meant  an  act  of  bankruptcy  on  an  appli- 
cation by  himself  to  be  decreed  a  bankrupt,  and 
uut  a  mere  state  of  Insnlvency. 

id.  (lb.}  91 

6.  In  this  case  there  is  evidence  enoufrb  to  show 
that  the  debtor  vonteniplated  a  leiral  bankruptcy 
when  the  power  of  attorney  was  given. 

id.  Ob.)  »1 

BANKS— Ifl. 

1.  In  IMS  tbe  Leeh>lRture  of  Ohio  passed  airen- 
eral  bankinir  law,  the  tlfty-ninth  section  of  which 
required  the  officers  to  make  semi-annual  divi- 
dends, and  the  sixtieth  required  them  to  set  off  six 
per  cent,  of  such  dividends  for  the  use  of  the  State, 
which  sum  or  amount  so  set  oS  should  be  iu  lieu  of 
all  taxes  to  whl«h  the  company.  orth«  stockholders 
therein,  would  otherwise  be  euhject. 

2.  This  was  a  contract  tlxluKthe  amount  of  taxa- 
tion and  not  a  law  prescribing  a  rule  of  taxation 
until  changed  by  the  Legislature. 

Slate  Ua»k  of  OhUiv.Kniim,  <m)  977 

8.  In  1851  an  Act  was  passed,  entitled  '*An  Act 
to  tax  bankx,  and  b&nk  and  other  stocks,  tbe  same  as 

fro)M?rty 's  now  taxable  bv  the  laws  nl*  this  State." 
he  operation  of  this  law  being  to  increase  the  tax, 
tbe  banks  were  not  bound  to  pay  that  Increase. 

id.  (/ft.)  977 

4,  A  municipal  corporation,  in  which  is  vested 
some  portion  of  the  fldminlairetion  of  tbe  govern- 
ment, may  bechanjred  attbo  wilt  of  the  LcvislHture. 
Butabanlcwberethe  stock  Isowned  by  individuals, 
is  a  private  corporation.  Its  oharter  »  a  legl^ti  ve 
connact,  and  cannot  bo  changed  without  itc  as- 
sent. 

Id.  lib.)  977 

5.  The  preceding  ca8eiiponthlS8ub}eot.oxamlned. 
and  tbe  case  of  The  Providence  Bank  v.  Billings,  4 
Peters.  Ml,  explained. 

id.  (ift.)  »T7 

BILL  OF  EXCEPTIONS-IS. 
1.  Wliere  the  only  exceptions  taken  In  the  court 
below  were  to  the  i-etuBtilcorthc  couri  to  continue 
the  cuse  to  tbe  next  term,  and  tt  npi)ciirs  that  the 
continuance  a^ked  for  below  and  thcfuing  out  the 
wilt  of  error,  were  only  for  tbe  purpose  of  defying 
the  payment  of  a  1  ust  debt,  and  no  counsel  appeared 
in  this  oourt  on  tnat  Bide,  the  ITUi  rule  will  be  ap- 


Slled  and  tbe  Judgment  of  the  oourt  b^ow  be  at- 
rmed  with  ten  tier  cent.  Interest. 

iJarrou-  v.  Hill.  (54)  46 

2.  In  a  trial  In  Louistana,  where  the  ju(^  tried 
the  whole  case  without  tbe  Intervention  on  Jury, 
a  bill  of  exceptions  to  the  admfs.*lon  of  teetlmoay 
by  theludge  cannot  be  sustained  in  this  oourt. 

Wumg  V.  Oeorge,  (IIW  IM 

BILL  OF  BXCEPTI0N8-16. 

1.  In  order  to  make  a  bill  of  exceptions  valid.  It 
must  appear  by  the  transcript  not  only  that  the  In- 
structions were  given  or  refused  at  nie  trial,  tnit 
also  that  the  party  who  oomplains  of  them  except- 
ed to  them  while  the  Jury  was  at  the  bar. 

PhapBV.Moyer,  (193)  643 

2.  The  bill  of  exceptions  need  not  be  drawn  out 
In  form  and  signed  before  tbe  Jury  retire  ;  but  It 
must  be  taken  in  open  court,  and  most  appear  by 
the  certificate  of  tbe  Judge  who  autbenUcates  ft 
to  have  been  so  taken. 

id.  <Ib.t  64$ 

8.  Hence,  when  the  verdict  was  rendered  on  the 
18th  December,  and  on  tbe  next  day  the  plaintiff 
came  Into  court  and  filed  bis  exoepilon.  It  1%  not 
properly  before  this  court.  And  no  error  being  as- 
signed or  appearing  In  tbe  other  pmcecdlnn.  tbe 
Judgment  of  tbe  Circuit  Court  must  be  atOrmed. 
witb  coats. 

M.  (lb.)  649 

BILLS  OF  EXCEPTION-ia. 
It  Is  not  necessary  that  the  bill  of  exceptions 
should  be  formally  drawn  and  signed,  before  the 
trialisatan  end.  But theexception mustbenoied 
then,  and  muft  purport  on  Its  faoesotn  hare  been, 
although  signed  afterwards  nunc  pro  tunc. 

Tunier  d.  Fates,  (14)  8M 

BILLS  OP  EXCHANGE  AND  PR0HIS8OBT 

NOTES-13. 
See  Commercial  Law. 

BOND- 13. 

1.  Inusuttupnnapo6tmaster'sbond,wbea  treas- 
ury transcripts  are  offered  in  evidence.  It  Is  not  nec- 
essary that  they  should  contain  the  statements  of 
credits  claimed  by  tbe  postmaster,  and  disallowed. 
In  whole  or  in  part,  by  the  oUoeiv  of  tbe  govern- 
ment, 

U.  S.  V.  Hodge  et  aL,  (4T8)  Ml 

2.  NorisHarcasonforreJectlngthetranscrlptSBS 
evidence,  that  the  Items  cfaarged  In  tbe  aocouotK. 
as  tmlances  of  quarterly  returns,  did  not  purport, 
on  the  face  of  said  accounts,  to  be  balanti»«  ac- 
knowledgcd  by  tbe  postmaster,  nor  were  supported 
by  profter  vouchers;  but  merely  purports)  to  be 
the  baluoeeA  of  said  quarterly  returns,  aa  audited 
and  adjusted  by  the  officers  of  tbe  govarnnM-nt. 
The  objection  applied.  If  at  all,  to  tbe  aocurac^  of 
the  accounts,  and  not  to  their  admission  as  evi- 
dence. 

Id.  (lb.)  m 

3.  TbebasisofanBOtlonagalostapoetmasterlshH 
bond  and  its  breaches;  and  not  tbe  transcripts  nor 
tbe  quarterly  returns,  which  arc  made  evidence  by 
tbe  statute. 

Id.  Ob.)  SSI 

BONDS-16. 

1.  When  the  bonds  of  collectors  of  the  custom* 
begin  to  be  effective,  see 

Broome  v.  United  State*.  (14S)  6M 

2.  When  a  clerk  of  a  court  was  sued  upon  his  of- 
ficial bond,  and  the  breach  allcRed  was,  that  be  had 
fcurrendered  certain  goods  witnout  taidng  a  bond 
with  good  and  sufficient  sureties,  and  tbe  plea  was, 
that  tbe  t>ond  which  bad  been  taken  was  assigned 
to  the  plaintiffs,  who  had  brought  suit,  ana  re- 
ceived large  sums  of  monejr  in  discharge  of  tbe 
bond— tbts  plea  was  sufltcl«it,  and  a  demurrer  to 
it  was  properly  overruled. 

BeoiMV-Bariu^V.  (1TB)  •» 

BONDS-16. 
For  Surety  BMids.  see  Sureties. 


CAHRIBHB-16. 
1.  The  oircumstonoe  that  a  pawenger  was  a 
"  steamboat  man,"  and  as  such  carried  graTiiltoU!^ 
ly,  does  not  deprive  bim  of  the  right  of  redreasen- 
Joyed  by  other  passengers.  It  was  tbe  custom  te 
carry  such  persons  free. 

SUimboat  New  World  v.KUta.      (4N)  !«• 

Hqwabd  18.  iI4, 15.  U 


HaWAKD  18.  d4. 
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2.  Tht>  ina^tur  bud  power  to  btiiU  the  boat  by  ^iv- 
liiir  such  a  free  nasBHfre. 

/((.  (if>.)  1019 

3.  Tho  principle  BKwrted  In  15  How.,  4SH,  re-af- 
firmed,  nalnoly:  that,  i"  when  carriers  undertake 
to  convey  persons  by  the  atrency  of  steam,  public 
policy  and  rafety  requlrt*  thHt  tfiey  should  bo  hold 
to  the  greatest  possible  care  and  dillffonce. 

la.  (Ih.)  1019 

4.  The  theory  and  oa^  oxamtned  relative  to  the 
three  dejjrecs  of  nevltsrence,  namely:  slight,  ordi- 
nary and  gross. 

lit.  (lb.)  1019 

5.  Rkill  Is  renulrcd  for  the  proper  managetneiit  of 
the  bolters  and  machinery  of  a  steamboat,  and  the 
failure  to  exert  that  skill,  either  because  It  Is  not 
possessed,  or  from  Inattention,  is  gross  tiegllgenop. 

Id.  (Th.)  1010 

6.  The  I3(h  section  of  the  Act  of  Congrem<,  paiKsed 
OD  the  Ttb  of  July.  1838  (5  Stat,  at  Large,  306).  makes 
the  Injurious  eeenpe  of  uteam  )>rima  faele  evidence 
of  negligence;  and  the  owners  of  the  boat.  In  or<tor 
to  eiMiupo  from  reeponslbility,  must  prove  (hat 
there  wu  no  negligenoe. 

Id.  ilh.)  1019 

CHANCRKY-t8. 
Se«  Jurisdiction. 

1.  Where  two  partners  ssfigned  all  their  partner- 
ship property  to  a  trustee  with  certain  Instructions 
how  to  dispose  of  it,  and  afterwards  agreed  be- 

ween  themselves  to  appoint  an  arbitrator,  rf cog- 
nizing In  their  bonds  the  dtrecttonn  given  to  the 
trustee,  the  arbitrator  had  no  right  to  tlevlate  from 
these  directions,  and  make  other  disposition  of  the 
proper!  V. 

McCormick  v.  Gray,  (8«)  36 

2.  The  reason  given  by  the  arbitrator,  that  ho 

ttreferred  creditors  before  awarding  a  ocrtain  sum 
o  one  of  the  partners.  Is  InsufBdent. 

Id.  (lb.)  36 

3.  Nor  had  the  arbitrator  a  right  to  depart.  In  any 
particular,  from  the  arrangement  of  the  property 
which  the  partners  had  designated  Id  their  deed  to 
■the  trustee. 

Id.  lb.  86 

i.  Where  there  was  a  contract  for  the  sale  of  land 
for  tho  purchase  of  which  Indorsed  notes  were 
given,  but  before  the  time  arrived  for  the  making  1 
ofadpod.the  purchaser  failed,  and  Ihe  liability  to' 
pay  the  note  became  fixed  upon  the  Indorser ;  and  ' 
a  new  ctmtract  wua  made  between  the  vendor  and  , 
the  indorHer,  that,  In  order  to  protect  the  Indnrser.  I 
b«  should  be  substituted  In  place  of  the  original  | 
purchaser,  fresta  notes  being  given  and  the  time  of  : 
payment  extended,  evidence  was  admlsolMe  to  I 
show  that  the  latter  contract  was  a  substitute  for  ' 
the  former. 

liradford  p.  Union  Bank  of  Ttnnewe.iNi)  49 
A.  A  part  of  the  land  having  been  sold  for  taxes 
whilst  the  first  set  of  notes  was  running  to  maturi- 
ty (the  vendee  having  t>een  put  Into  possession), 
and  tho  vendor  belns-  Ivnorant  of  that  fact  when 
the  contract  of  substitution  was  made,  nil  that  the 
indorser  can  claim  of  the  vendor,  ix  a  deed  for  the 
land  subject  to  the  incumbrances  arising  from  the 
tax  sales.  The  notes  given  for  the  mibstltmed  con- 
truct  must  be  paid. 

Id.  (lb.)  49 

6.  Tho  indorser  having  filed  a  bill  for  a  specinc 
performance  upon  the  title  t>ond,  wliicb  he  bad  re- 
wlvcd  from  the  vendor,  this  court  will  not  content 
Itself  with  dismissing  his  bill  without  preJudlcCiand 
thup  Blve  rt?e  to  further  litigation,  but  proceed  to 
pass  a  final  decree,  founded  on  tbe above  principle". 

Id.  (Ib.i     48 , 

7.  The  Legislature  of  Virginia  incorporated  the  - 
stockholder!)  of  the  Richmond.  Frederick  "burg  and  ' 
Potomac  Itallroad  Ciuntiany,  and  In  the  charter 
pledged  )t«elf  not  to  allow  any  other  railroad  to  be 
etmelructed  between  those  places,  or  any  portion  j 
of  that  distance;  the  probable  effect  would  be  to 
tllinlnlsh  the  nurabtir  of  pa^sengera  traveling  be-  ! 
tween  tbe  one  city  and  tbe  other  upon  the  ralfroud 
authorized  by  that  Act,  or  to  compel  the  dald  com-  I 
paoy,  in  order  to  retain  such  passengers,  to  reduce  I 
rbo  passage  money. 

HicltnioitdRailmadCompaniiv.Lnuitfi 
ItaUrnad  Company,  (W     BS  , 

8.  Afterwards  the  Legislature  Incorporated  the  | 
Ixtulaa  Kailroad  Company,  whose  road  came  from 
the  West  and  struck  the  flrtt-name<1  Company's  | 
tra<"k  nearly  at  right  angles,  at  some  distance  from  i 
Hicbmnnd:  and  the  Legislature  authorized  the 
J<nul8a  Railroad  Company  to  cross  the  track  of  the  , 
other,  and  continue  their  road  to  Rlchtnond. 

Id.  (lb.)    5S I 

HowABP  18, 14,  Iff,  16.        U.  8.,  Book  14, 


9.  In  this  lattcrgrant.  the  Obligation  of  the  con- 
tract with  the  first  ComiMny  is  not  immtlrcd  wUhln 
the  meaning  of  the  Constitution  of  the  tTnlted 
SUtes. 

Id.  (lb.)  65 

10.  In  the  first  charter,  there  was  an  Implied  res- 
ervation of  the  power  to  incorporate  companies  to 
transport otlierartlcles than  pa>>sengere;  and  Iftbe 
Louisa  Kailroad  Company  should  Infringe  upon  the 
rights  of  the  Richmond  Company,  there  would  he 
a  remedy  at  law,  but  the  apprehension  of  ifwlll  not 
justify  an  Injunction  to  prevent  them  from  build- 
ing their  road. 

Id.  (lb.)  66 

11.  Nor  is  tbe  obligation  of  tbe  contract  Impaired 
by  croaoing  tbe  road,  A  franchise  may  be  con- 
demned in  the  same  manner  as  indtvlduafpropcrty. 

Id.  lib.)  66 

12.  The  Statute  of  Frauds  in  the  State  of  Alabama 
declares  void  conveyances  made  for  the  purpose  of 
hindering  or  defrauding  creditors  of  their  just 
debts. 

ParWi  r.  Murphree,  (92)  65 

13.  Where  a  person  made  a  settlement  upon 
bis  wife  and  children,  owing  at  that  time  a  large 
sum  of  money,  for  which  fie  was  soon  afterwards 
sued,  and  t>ecame  insolvent,  these  circumstances, 
with  other  similar  ones,  are  sufficient  to  set  aside 
the  deed  as  being  fraudulent  within  the  statute. 

Id.  (lb.)  65 

1*.  Where  a  defendant  In  error  or  an  appellee 
wishes  to  have  a  case  dlsmlHsrd  because  no  citation 
has  been  served  upon  htm.  his  counnc-l  should  give 
notice  of  the  motion  when  his  appearance  Is  entered, 
or  at  tho  Name  term  :  and  also  tnat  his  appcarnnce 
is  entered  for  that  purpose.  A  general  appearance 
is  a  waiver  of  tho  want  of  notice. 

Buckinuliam  v.  McLean,  (ISO)  OX 

15.  An  appeal  In  equity  brings  up  all  the  matters 
which  were  decided  In  the  Circuit  Court  to  the 
prejudice  of  the  appellant;  including  a  prior  de- 
cree of  that  court  from  which  an  appeal  was  then 
taken,  but  which  appeal  was  dlsmuHed  under  the 
rules  of  this  court. 

Id.  (Ih.)  91 

16.  Whore  a  bill  in  ohancery  was  filed  by  the  as- 
signee of  a  bankrupt,  claiming  certain  shares  of 
bank  stock,  the  same  tielnR  also  claimed  by  the 
Bank  and  by  other  pei'sons  who  were  all  made  de- 
fendants, and  the  answer  of  tbe  Bank  set  forth  ap- 
parently valid  titles  to  Ihe  stock,  which  were  not 
Impeached  by  the  complainant  In  the  subsrquent 
proceedings  In  the  cause,  nor  impeached  by  the 
other  defendants;  the  Circuit  Court  decreed  cor- 
rectly In  confifming  the  title  of  the  Bank, 

Buckingham  v.  SdcLtan,  (131)  91 

17.  A  power  of  attorney  to  confess  a  Judgment  is 
a  security  within  the  second  section  of  the  Bank- 
rupt A  ct,  S  Stat,  at  Large,  442. 

Id.  (Ih.)  91 

18.  Andthlssecurity  isvold  if  given  by  the  debtor 
In  contemplation  of  bnnkruptcy.  But  by  these 
terms  is  meant  an  act  of  bankruptcy  on  an  appli- 
cation by  himself  to  be  decreed  a  bankrupt,  and 
not  a  mere  state  of  Insolvency. 

Id.  (ih.)  91 

19.  In  this  case  there  is  evidence  enough  to  show 
that  the  debtor  contemplated  a  legal  bankruptcy 
when  the  power  of  attorney  was  given. 

hi.  (lb.)  01 

20.  It  is  not  usury  In  a  bank  which  has  power  by 
it*'  charter  to  deal  In  exchange,  to  charge  the  market 
rates  of  exchange  upon  time  bills. 

Id.  (Ih.)  01 

21.  Where  a  |>erson  desired  to  purchase  land  from 
a  par(y  who  was  ignorant  that  he  had  any  title  lo 
it.  or  where  Ihe  fand  was  situated :  and  the  pur- 
ehat'Cr  made  fniuduleut  representatinns  as  to 
the  quantity  and  quality  of  the  land,  and  also,  as 
to  a  lien  whiuh  he  professed  to  have  for  taxes 
which  he  had  nald ;  and  finally  bought  the  land  for 
a  grossly  Inaaequato  prloo,  the  sale  will  be  M't 
aside. 

Tiilr.r  ct  ux.  V.  aack.  (231)  1S4 

22.  Irvequlty.wherea  creditor  agrees  to  receive  spe- 
cific articles  In  satisfaction  of  aucbt,  even  although 
It  l>e  a  debt  upon  Iiond,  secured  bv  mortgage,  be 
win  be  held  to  the  performance  of  his  agieemenl. 

Very  v.  Leru.  (W5>  178 

Zt.  But,  In  ordertobringa  case  within  this  prind- 

dnle,  there  must  be, 
1.  An  agreement  not  Inequitable  In  Its  terms 

and  effect. 

i.  A  valuable  consideration  for  sn^  agree- 
ment. 

TO  ^  nofc 
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8.  A  rcadlDPBS  to  perform,  and  the  abaence  of 
Inches,  nn  (he  part  of  the  debtor. 

Veiv  V.Levy,  (M6)  173 

24.  Where  the  airreoment  to  receive  payment  In 
good^wiui  mude  by  a  person  who  acted  under  a 

e'lwer  of  attorney  from  the  creditor,  authorizing 
lin  to  trade,  aell,  and  dispose  of  notes,  blllf>.  bonoB 
or  mort^atroft,  and  under  this  power,  a  partial  |)ay- 
inent  was  rcc-civert  In  {foods,  which  was  afterwards 
recotrnizod  as  a  payment  by  the  creditor,  the  power 
was  Hufflck'nt  to  authorize  an  agreementto  receive 
th<.'  remaining  amount,  also  In  goods,  at  any  time 
when  called  tor  within  twelve  months,  ospeclally 
as  the  bond  had  yet  four  years  to  run. 

M.  ilh.)  173 

25.  TtalsagrceueDt  was  not  Inequitable:  there  was 
a  valuable  oopslderation  for  It ;  and  the  debtor  was 
alwBi  B  ready  to  comply  wltb  It,  on  his  pari . 

III.  (Jft.l  173 

26.  The  creditor  cannot  now  allego  fraud  in  bis 
debtor.  It  la  not  charged  In  the  bill;  and  alttiouich 
be  may  not  have  known  of  the  agreement  when 
the  bill  was  framed,  yet.  wfaea  Cbe  answer  came  In. 
be  tnlght  have  amended  his  bill,  and  oharged 
fraud.       Id.  (Ih.)  173 

2T.  Ileal  property,  in  LoulslaoB,  was  bound  by  a 
Judletal  mortgage. 

Fowler  V.  Hart,  (3T3)  186 

28.  Thcownersof  the  property  then  tookthe  bene- 
fit of  t  he  Bankrupt  Aot  of  tbe  United  States. 

Id.  lib.)  186 

20.  A  creditor  of  tbe  bnnkrupt  then  flledapotition 
Bfcolnst  tbe  asslimoo,  alk'irlng  fbat  be  had  a  mort- 

?ugo  upon  the  »=aiiio  property,  prior  In  date  to  the 
iidlclal  mortgage,  but  tnat,  by  some  eiror.  other 
property  bad  oeen  named,  and  praying  to  bave  the 
error  corrected.  Of  this  proceeding  the  Judgment 
creditor  bad  no  nollee. 

Id.  (lb.)  186 

ao.  The  court  being  satisfied  of  the  error,  or- 
dered the  mortgage  to  be  reformed,  and  tbusga%~e 
tbejuogment  creditor  tbe  second  lien  instead  of 
the  first :  and  then  dccrocid  that  the  nixiperty  should 
be  sold  free  of  all  Incumbrances.  Of  this  proceed- 
ing, and  also  of  the  distribution  of  the  proceeds  of 
sarc,  the  Judgment  creditor  bad  notice,  but  omitted 
to  proteot  bis  rights. 

Id.  (lb.)  186 

31.  In  eoaacquenceof  this  neglect,  he  cannot  after- 
wards aieert  hie  claim  against  a  purchaser,  who  has 
bought  the  property  as  oeing  fraefrom  all  lncuo>> 
brnnees.      Jd.  (lb.)  IM 

33.  The  following  paper,  via.:  "The  President 
or  Cashier  of  the  Planters'  and  Merchants'  Rank 
will  please  hold,  subject  to  tbe  order  of  Mr.  J.  O. 
Llnd>'ei,all  the  debts  reterred  to  In  the  Inclosed 
letter  from  Mr.  McFarlln,  except  the  two  drafts  of 
Mcl.'(illh'r  Mingo. upon  the  Messrs.  Elilcotts.  of  Bal- 
tlmnre,  which,  when  collecl«-d,  please  place  to  my 
credit"-  Imports  an  authority  to  Llnosey  to  con- 
tnil  the  settlement  and  collection  of  these  several 
demands;  but  not  necessarily  a  transfer  of  the 
title  to  or  interest  In  them. 

RiHierx  r.  Llndfey,  (441)  218 

33.  The  clrcuinetanccH  of  tbe  case  favor  this  ci>n- 
etructlon.  Undsey  had  become  ocrsonally  respon- 
sible for  a  sum  of  money,  wbicb  these  debt«  were 
intended  In  part  to  meet.  As  an  honest  transaction, 
it  would  answer  all  purposes,  If  be  bad  only  a  power 
to  collect  the  debts. 

Id.  .  (lb.)  815 

Where  Lindsey,  under  this  power,  assigned  an 
Interest  In  one  of  these  Judgments,  and  the  bill 
charged  tnat  the  assignee  knew  of  the  Interest  of 
the  orlfflnat  creditor,  which  the  assignee,  in  his  an- 
swer, did  not  deny,  he  failed  to  bring  blmeelf 
within  the  rules  which  protect  a  purchoBerfor  a 
valuable  conrideratlnn  without  notice,  and  his 
claim  must  be  set  aside. 

Id.  (/ft.)  815 

3S.  Ltndsey'a  having  assigned  this  Judgment  to  a 
third  person,  and  then  taken  a  re-assignment  ol  it, 
does  not  vary  tbe  case.  He  stands  then  in  his  orig- 
inal position. 

Id.  ilb.)  SIB 

CHANCEBY-14. 

1.  An  appeal  will  not  lie  to  this  court  from  a  i^f u- 
sal  of  the  court  below  to  open  a  prior  decree,  and 
grant  a  rehearing.  The  declfioq  of  this  point  rests 
entirely  in  tho  sound  discretion  of  tb«  court  be- 
low. 

Wvli€  r.  Coxe,  (1)  301 

8.  The  ease  of  firockett  t.  Brockett,2  How..  210, 
explained. 

Id.  lb.)  sot 
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8.  Two  appeals  having  been  taken,  one  from  the 
original  decn>c  and  the  other  from  the  refonal  to 
open  it,  the  latter  must  be  diamlSBed,  and  the  case 
stand  for  bearing  upon  tbe  first  appeaL 

id.  (ib.)  S0i 

4.  A  motion  for  a  mandate  upon  tbe  court  below, 
to  carry  the  decree  into  execution,  overruled. 

id.  Oh.)  3*1 

6.  A  re-argutnent  of  a  case  decided  by  this  court 
wlU  not  be  granted,  unless  a  member  of  the  court, 
who  concurred  in  tbe  Judgment,  destrealt;  and 
when  that  is  tbe  case.  It  will  be  ordered  wltbout 
waiting  for  the  application  of  counsel. 

Brmvn  v.  Aspden,  (25)  Sll 

6.  And  this  is  so  whether  the  decree  of  tbe 
court  t>elow  was  affirmed  by  an  equally  dlvMed 
court  or  a  majority,  or  wbetner  tbe  caao  Is  one  at 
common  law  orohanoery. 

Jd.  Ilh.)  311 

7.  The  rules  of  tbe  English  Court  of  (Siancecr 
have  not  been  adopted  by  tblscourt.  Those  whica 
are  applicable  to  a  court  of  original  Jurlsdictkm. 
arc  not  appropriate  to  an  appellate  court. 

Id.  (Jb.)  Sll 

8.  A  court  of  e<|ulty  has  Jurisdiction  of  a  btU 
against  the  admlnlstratorof  a  deceased  debtor  and 
a  person  to  whom  real  and  ncroonal  property  wss 
conveyed  by  tbe  deceased  debtor,  for  thiepurpoee 
of  defrauding  creditors. 

Hagan  v.  Waik/r,  <2»t  Sl« 

9.  In  such  a  case,  the  court  does  not  exercine  an 
auxiliary  Jurisdiction  to  aid  legal  process,  and  con- 
sequently It  Is  not  tieoessarytbat  the  creditor  aboukl 
be  In  a  condition  to  levy  an  execution.  If  the  fraud- 
ulent <it>8tacle  should  bo  removed. 

Id.  (lb.)   31 1 

10.  It  Is  proper  to  make  a  prior  Incumbrancer,  vbo 
holfls  tbe  legal  title,  a  party  to  the  bill,  in  order 
that  the  wbtile  title  may  be  sold  under  ibcrtecree; 
for  the  purpose  of  sucb  a  decree,  tbe  prior  Incum- 
brancer Is  a  necessary  party ;  but  the  court  may 
order  a  sale  subject  to  the  Incumbrance,  without 
having  tbe  prior  Incumbrancer  t>efore  It.  and  In  Bt 
cases  It  will  do  so. 

id.  Ob.)  Sit 

'  11.  If  tbe  prior  Incumbrancer  Is  out  ot  the  Juns- 
dlcllon.  or  cannot  be  Joined  without  defeatlnir  it.  It 
Is  a  fit  cause  to  dispense  with  his  presence,  andortler 
a  sale  subject  to  nis  incumbrance,  which  will  not 
be  affected  by  the  decree. 

id.  Ob.)  SIS 

12.  Whererealestatelein  tbe  custody  of  a  receiv- 
er, appointed  by  a  court  of  chancery,  a  nle  of  the 

firoperty  under  an  execution  issued  by  virtue  ot  a 
udgment  at  law.  Is  Illegal  and  void. 

H'irrvKiii  V.  SarnvMnn.  (ES)  StS 

13.  The  proper  modes  of  proceeding  pointed  out. 
to  be  pursued  by  any  person  who  claims  lllle  to  the 
property,  either  by  mortgage  or  Judgment  or 
otherwise. 

id.  Oh.)  S«s 

14.  Where  there  was  a  Judgment  at  law  ag»in*t  a 
defendant  In  MhisisslppI,  and  he  sought  rflief  In 
equity,  upon  tbe  gn>und  that  tbe  consideration  of 
the  contract  was  the  Introduction  of  slaves  Into 
the  Htate.  and  consequently  Illegal ;  a  court  of 
equity  will  not  grant  relief,  because  the  complain- 
ant was  in  pari  delieOt  with  tho  other  party. 

Sample  c.  Bame*,  (7Q>  SS* 

15.  Moreover,  such  a  defense  would  have  bn-o 
goodatlaw:and  the  averments,  that  deception  was 
practiced  to  prevent  the  complainant  from  maktng 
the  defense,  are  not  sustained  by  the  evidenofta 
the  case.  And  further,  after  the  Judgment.  Che 
complainant  gave  a  forthoomlng  bond,  thuarecus- 
uizingtbe  validity  of  tbe  Judgment. 

7(1.  Oh.)  33* 

lU.  Where  an  aote-nuptlal  contract  waoalleged  lo 
have  been  made,  and  the  aflldavlta  of  the  parties 
claiming  under  It  alleged  that  tber  never  poancSBed 
or  Niw  it ;  that  they  had  made  diligent  inqulrj'  for 
It, but  were  imeble  to  leam  Its  present  existence 
or  place  of  existence  ;  that  Inquiry  bad  been  made 
of  the  Kuardlan  of  one  of  tbe  children,  who  said 
that  be  nad  never  been  In  possession  of  it,  and  did 
not  know  where  it  was ;  that  Inquiry  had  been 
made atthe  recording  offices  In  vafn.aQd  that  tbe 
affiants  believed  It  to  be  lost :  secondarv  proof  of 
its  contents  ought  to  have  been  admitted. 

DeLane  v.  Jtfoore,'  tlH)  *«• 

IT.  Whether  recorded  ornot.  It  was  binding  uuoa 
tbe  parlies.  If  recorded  within  the  tlmepreicrtbed 
by  statute,  or  if  re-acknnwledgod  and  reconM 
arterwards,  notloe  would  tiiereby  bave  been  glvaa 
to  all  person*  of  It*  effect. 
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18.  If  ]t  waa  rejTularlr  recorded  in  one  state, 
and  the  propcrtj-  upon  which  it  iicU'd  was  rcmovrd 
to  HUdtuiT  [ttiite.  tlw>  T"^t*"Ptl'*ii  "f  iho  contraci 
would  rolliiw  the  property  into  the  state  Into 
which  It  was  rcoiovud. 

ht.  (i/i.)  400 

Ifl.  Ilut  whorano  suit  was  bronjcUt  until  eight  or 
nliio  >t!nrs  urt^r  the  death  oH  the  hu-^bimd,  and 
then  the  one  whluh  was  brought  v/am  disinli'wd  for 
want  uf  prosecution :  another  suit  cgalnst  ^ho 
ezGcutorB  wbo  bad  divided  the  propfrty,  comes  too 
iatc. 

Id.  (lb.)  400 

20.  A  court  has  a  riffhtto  set  aside  Its  own  judg- 
ment or  decree,  dismissing  u  blil  lu  cliancer.v,  at  the 
same  term  in  wlilcb  tbe  Judgment  or  decree  was 
rendered,  on  discovering  its  own  error  in  the  law, 
or  that  the  coniM'nt  of  the  complainaots  to  such  dls- 
niiissal  wns  obtained  by  fraud, 

Donx  V.  Tuach.  (298)  4«8 

21.  A  verdict  on  an  Issue  to  try  whctlier  a 
sale  was  fraudulent,  findlns  ttie  same  to  be  fraud- 
ulent, will  not  be  set  aside  on  aoertlfloate  orafH- 
davit  of  some  of  tlie  Jurors,  afterwards  made,  as 
to  what  they  meant. 

M.  (71).)  428 

23.  AChancellnrdncsnot  need  a  verdict  toinform 
fals  ennBeleDce,  when  the  answer  denies  fraud  in 
the  abstract,  whilst  It  admits  nil  tbe  facts  and  vir- 
curuHtances  necessBry  to  constitute  tt.  In  the  cud- 
crete. 

Id.  {lb.)  428 

28.  Kelettses  given  by  the  complainunts.  in  the 
present  ease,  dculdod  to  cover  the  matters  In  con- 
troversy, and  ilierefon',  to  put  an  end  to  all  cliLiin 
by  them:  luasinuehas  tliere  la  no  proof  that  they 
were  ot)tHlncd  by  fraud  or  circumvention. 

I'ei  hivo  V.  l-^Kuyitit/uct,  (3131  435 

:;4.  Where  a  title  to  land  in  the  State  of  Coahuila 
and  Texas  was  obtained  in  lti33,  by  nmother  foi% 
am) in  the  uiinie  of  her  daugliter,  and  In  1830  the 
father  of  the  daugliier  conveyed  it  away  by  n  deed 
executed  In  Luui.slrtna,'thls  deed  was  properly  set 
a«lde  by  the  District  Court  of  Texas. 

Hi'Ut  V.  Hitinniiisiii,  l34{>)  440 

25.  It  was  not  executed  either  according  to  the 
laws  of  Louisiana,  or  those  of  Coaliulla  and  Texas. 
Id.  iih.)  449 

'JS.  Two  Statutes  of  Mississippi,  one  pa°seJln]tU3 
aod  the  other  in  IBW,  provide  that  where  the  chatter 
of  a  bank  shall  be  declared  forfeited,  a  trustee  shall 
be  appointed  to  take  p4)s.«csBion  of  Ks  effects,  and 
com niissi on et% appointed  toaudlt  accounts ayainst 
it« 

Pealc  V.  Phipptf,  (388)  450 

27.  Where  these  steps  had  been  taken,  and  the  com- 
tntsslonora  had  refused  to  allow  a  eeriain  account, 
the  Circuit  Court  of  the  United  StAtes  had  no  right 
to  entertain  a  bill  filed  by  tha  credltiirs  to  compel 
the  trustee  to  pay  the  i-ejeoted  aooouct.  There  was 
a  wsntof  jurisdiction. 

/ft.  lib.)  450 

St).  The  case  Is  upon  this  point  examined. 

id.  ilb.)  450 

39.  A  claim  by  the  trustee,  In  re-convention,  was 
not  a  waiver  of  the  exception  to  the  Jurisdiction. 
Id.  (ih.)  469 

30.  A  wIU.  executed  in  1777,  which  devised  certain 
lands  In  Maine  to  trustJ-es  and  their  heira  to  the  use 
of  Kicbard  (the  Bita  of  the  tet^taiorj  for  life,  re- 
mainder, for  his  life  In  case  of  forfeiture,  to  the 
trustees  to  preaerva  contingent  rcumlnders  ;  re- 
malndiT  to  the  sung  of  Uicbard,  If  any,  as  tenants 
in  common  in  tall,  with  crofw  remainders;  re- 
mainder to  Ulcliard's  daughter  Elizabeth,  fur  life ; 
rcniHinder  to  trustees  to  pn^serve  contingent  re- 
iiinlnders  during  tier  life  ;  nnnalndcr  to  the  sons  of 
Kllzal>eth  in  tall— did  nut  vest  the  legal  estate  in 
fi>e  simple  in  the  trustees.  The  lite  eatate  of  Itich- 
ard,  and  the  contingent  remalndets  limited  there- 
on, were  legal  estates. 

WeliitUr  V.  Omper.  (488)  610 

31.  No  duties  were  imposed  on  the  trustees  which 
could  prevent  the  legal  estate  In  these  lands  from 
vesting  in  the  cesmu  que  tute  ;  and  although  such 
dutlesmiirhthave  been  rciiuirod  of  them  relating 
to  other  lands  in  the  devise,  yet  this  circumstance 
would  not  control  the  construction  of  the  devise 
as  to  these  lands. 

Id.  (//).)  610 

3S.  The  devise  to  Elizabeth  for  life,  remainder  to 
her  sons  as  tenants  In  common,  share  and  share 
alike,  and  to  the  helrsof  their  bodies,  did  not  give 
an  estate  tail  to  EllEalveth,  under  the  rule  in  Sbolly's 
case.  But  upon  her  death,  herson  (the  party  tothe 
BUltt  took  as  a  purohuer,  an  estate  tall  Iq  one  tnoi- 
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ety  of  the  land,  aa  a  tenant  in  common  with  bis 
brother. 

Id.  llh.)  511 

33.  Oue  of  the  conditions  of  the  devise  wus,  that 
this  party,  as  soon  ns  he  should  come  into  pos<<esslon 
the  lands,  should  take  the  miroc  of  the  testator. 
Hut  as  he  had  not  yet  come  into  possession,  and  it 
was  a  condition  8ubs''Quent,  of  which  nnly  the  |ier- 
son  to  whom  the  liindii  were  drivlsed  over,  could 
take  advantage,  a  non-compliance  with  it  wus  no 
defense.  In  Ru  action  brought  to  recover  pofscssluu 
of  the  land. 

Id.  (Ih.)  611 

31.  The  son,  taking  an  estate  tall  at  the  death  of 
Elizubetb,  in  184.'t,  eould  maintain  a  writ  of  entry, 
and  until  that  time  had  no  right  of  possession. 
Cunsegucntlytlhead%'craepo8Bes8louof  the  occu- 
pant only  began  then. 

Id.  (J?t.)  611 

35.  A  bill  In  chancery  will  not  lie  for  the  purpose 
of  pt^>rpetualiy  enjulnlng  a  judgment,  ufiou  the 
ground  that  thr-iv  was  a  false  return  In  serving 
process  Upon  one  of  the  defendants.  Bedress 
must  t>e  sought  In  the  court  which  gave  the  judtr- 
meut,  or  in  an  action  against  the  marshal. 

Walker  V.  RohhIUM,  (564)  603 

36.  Mureiivcr.  the  defendant  in  this  case,  by  bis 
actions  wal  vvd  all  ben t-flt  which  he  might  have  de- 
rived from  the  fnlse  return;  and  no  defense  wos 
made  on  the  trial  at  law,  impeaching  the  correct- 
ness of  tbecaUNC  of  action  sued  on,  and  In  sui^h 
a  case,  rt«ort  caiuiot  be  bad  to  equity  to  supply 
the  omission. 

Id.  (Ih.)  602 

37.  A  Society  called  Separatists  emigrated  from 
Oermany  to  the  ITniied  States.  Tliey  were  very 
poor,  and  one  uf  them,  in  1817,  purchased  land  in 
Ohio,  for  which  hi^gnvchis  bond,  and  took  t hi'  title 
to  himself.  Aftt-rwards.  they  adopted  twoc  onstliu- 
tioos,  one  In  1819  and  one  In  1K:!4,  which  they 
signed,  and  in  IKja  obtained  an  Act  of  Incorpora- 
tion. The  arllcles  of  association,  or  cunstitutlons 
of  1819  and  l&H,  contained  a  renunciation  of  lt:di- 
vldual  pn>perty. 

G<it:Klc  V.  Itlnteler,  (6901  654 

38.  The  heirs  of  one  of  the  uiemtMiTSwhoBljined 
these  conditlone,  and  died  in  1837,  cannot  maintain 
a  bill  of  partition. 

M.  (lb.)  554 

38.  From  1817  to  1818,  the  contract  between  the 
members  and  theperwtn  who  purchased  the  propcr- 
tv,  vested  Inparol,  and  waadestitute  of  a  considera- 
tion. No  legal  rights  were  vested  In  the  members. 
Id.  (lb.)  554 

to.  The  an<-e8tor  of  these  hclra  renounced  all  right 
of  Individual  property,  when  hesfgned  theartlelcs. 
and  did  so  upon  the  consideration  that  the  society 
would  Hunport  him  In  sickness  and  In  health ;  and 
this  wasileemed  by  him  an  adequate  compensation . 
fur  his  labor  and  property,  contributed  to  Uie  com- 
mon stook. 

Id.  (lb.)  564 

41.  The  principles  of  the  Association  were, 
that  land  and  other  property  were  to  l>e  acquired 
by  the  members,  but  they  were  not  to  be  vested 
with  the  fee  of  the  land.  Hence,  at  the  death  of 
one  of  them,  no  right  of  property  deticended  to 
his  betrs. 

Id.  (Ih.)  664 

*3.  There  la  no  legal  objection  to  such  a  portner- 
slilp ;  nor  can  it  bo  considered  a  forfeiture  of  Indi- 
vidual rights  for  the  cutiniiunity  to  succeed  to  his 
share,  because  it  was  a  matt^ir  of  voluntary  con- 
tract. 

fd.  ilh.)  664 

«.  Nor  do  the  articles  of  association  constltutea 
perpetuity.  The  Society  exists  at  the  will  of  lis 
members,  a  majority  of  whom  may  ut  any  time  or- 
der a  sale  of  the  property,  and  break  up  the  associ- 
ation. 

Id.  (Ih.)  604 

tt.  The  evidence  shows  that  they  are  a  moral,  re- 
ligious, and  Industrious  people. 

Id.  (lb.)  664 

45.  Under  the  nttachment  laws  of  Marj-land.  a 
share  in  the  IhUtunore  Mexican  Company,  which 
hadfltteduut  an  expedition  under  Ooneral  Mlna, 
wns  not,  in  16^.  the  subject  of  an  attachment  un- 
der a  judgment,  wljether  such  share  was  held  by 
the  garnishee  under  a  power  of  attorney  to  collect 
the  proceeds,  or  under  an  equitable  assignmeutto 
secure  a  debt. 

Deacon  v.  diver,  •  (610)  663 

46.  The  answers  of  the  garnlsbco  to  Interrogato- 
ries filed,  were  literally  correct.  He  had  not  In  bis 
han4s  any   f  undSt  erldeooee  of  debt,  stocks,  certl- 
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flcaten  of  ft(>(.-k,"belont)rfnfftotbe  debtor,  nor  "any 
arknowU-riifiiicnt  liy  the  Moxkiiii  truveriiment,"  on 
whicfa  iin  ttitachincnt  could  be  laid. 

Deacon  n.  Oliver.  (BIO)  663 

OIIANCERV-lfi. 

1.  Where  n  widow  died  a  bill  in  chancery,  eomplaln- 
Insthat  hiiinedlatoly  uroii  Iho  death  of  herhus- 
Ixind,  Ilie  sou  of  thiit  hii^iband,  t'lg'^ther  with  an- 
other p<'rson,  had  imposed  uiion  her  by  false  rep- 
resrntHliims.  aud  Inducdl  her  to  part  with  all  hT 
rlfcht  In  ber  hnstmmrs  eetoitj  tor  nn  inadoquate 
price,  the  evidence  in  the  case  did  not  ousttiln  the 
alle^tion. 

Eure  et  al.  r.  Poller  et  al.  (421  fioa 

2,  It  is  not  Allt'tred  to  i*  a  caee  of  conetrnctive 
fnmd,  urlslnR' out  of  the  rolutive  puoiilon  of  the 
parrieti  tuwardB  each  other,  but  of  actual  fraud. 

hh  ah.)  898 

3.  The  answern  deny  the  fraud  and  aru  made  more 
emphatic  by  the  coin  plain  ants  havtnv  put  lnt«r- 
rojratorles  to  be  answered  by  the  dufenaantB,  and 
tbe  evidence  sustains  the  answers. 

7(1.  (Ih.)  69* 

^.  It  will  not  do  to  set  up  mere  Inadequacy  of 
price  as  a  cause  for  annulUnir  a  contnict  made  by 
persons  competent  and  wJillna  to  contract,  and  be- 
sides,  there  weri'  other  consldei'allons  actiiiff  upon 
the  widow  to  induce  h-r  to  make  the  coutriii  t, 

hi.  (Ih.)  69? 

5.  The  testimony  offered  to  provo  the  mental  Im- 
beclliry  of  the  widow,  riioiilil  be  received  with 
ureat  caution,  and  Is  not  sufficient. 

Id.  Oh.)  soa 

C,  In  the  settlement  of  compllontod  nnrtnerehip 
accounts  by  means  of  an  arbitrator,  Ulspbam  wi>s 
charged  with  one  half  of  certain  custom  bouse 
liondij,  which  Archer,  the  other  partner,  was  liable 
to]Hiy.  and  which  oblteratloiis  bad  been  incurred 
on  porlner^iblp  account. 

Bifliham  12.  i'rict.  (162)  644 

7.  There  witsa  i-eaervation  in  tbe  settlement  as  to 
certain  liabilltice,  but  this  one  was  not  ineluded. 

Id.  Oh.)  644 

8.  Archer's  estate  was  afterwards  exonerated 
froMJ  tbe  payment  of  thct^e  bonds  by  a  decision  of 
this  court,  reported  in  9  Howard,  83. 

id.  Oh).  644 

9.  A  bill  cannot  be  brouffbt  by  Oispbam  against 
Archer's  executor,  to  rofiiiitl  one  half  of  tbe 
amount  of  the  bonds,  upon  the  ground  that  Archer 
had  never  paid  it. 

M.  {Ih.)  644 

10.  The  reference  to  an  arbitrator  was  lawful,  and 
his  award  Included  many  items  which  were  the 
subject  of  estimates.  It  wasacceptedas  perfectly 
satiffaetory,  and  acfguioscod  in  as  auob  until  lonir 
after  the  death  of  Archer. 

M.  Oh.)  644 

11.  No  fmud  or  mistake  Is  charged  In  the  bill; 
and  if  an  error  of  Jnd),''ment  occurred,  by  which 
the  chance  waa  overrated  that  the  custom  house 
bonds  would  be  enforced  aftalnst  Archer,  this  does 
not  constitute  aground  for  the  interference  of  a 
court  of  equity. 

Id.  Oh.)  644 

12.  The  Statute  of  Limitations,  also,  is  a  bar  to  the 
claim. 

III.  Oh.t  644 

13.  The  Mlchiiran  Central  Kaltrond  Company,  es- 
tablished in  Mlchi^fun,  made  an  ajTreement  with 
tlic  New  AltMiny  and  Pnlem  Railroad  Company,  ca- 
tablialied  In  Indiana,  that  the  former  would  oulld 
and  work  a  road  in  Indiana,  under  the  charter  of 
the  latter. 

X.  hid.  R.  R.  Co.  r.  Mich.  Cent.  R.  R.  Com- 
iMiiiii,  <m)  674 

14.  Anotiier  company,  also  established  in  Indi- 
ana, called  the  Northern  Indiana  ttallrnad  Com- 
pany, claiming  an  exclusive  rhtht  to  that  part  of 
Indiana,  filed  a  bill  In  the  Circuit  Court  of  the 
CTnitc)  States  for  the  District  of  Mictiitcan,  aminst 
the  Michigan  Company,  prayinffan  injunction  to 
prevent  the  construction  of  tbe  road  under  the 
above  agreement. 

Id.  (Ift.)  674 

1.5.  Tlie  Circuit  Court  had  no  jurisdiction  over 
such  a  case. 

Id.  Ob.)  674 

16.  The  subject  matter  of  the  controvorsv  lies 
beyond  the  llTnlta  of  the  di^itrlct.  and  where  the 
proccH'4  of  the  court  cannot  reach  thefooiiK  in  (put. 

Id.  '  Oh.)  674 

17.  Moreover,  tbe  rlirhts  of  the  New  Albany  Com- 
pany are  seriously  involved  in  tbe  controversy, 
and  tbey  are  not  made  parties  to  the  sulL  Tlie  Act 
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of  Congress,  providing  for  Uie  non-Juinder  of  par- 
t!i-9  who  are  not  inluihltAnts  of  the  district,  don 
not  apply  to  such  a  case  as  tbe  present. 

Id.  ab.t  674 

18.  Black,  ai  agent  for  tbe  owners,  contracted  to 
M?ll  a  large  quantity  of  land  in  Maine,  which  coo- 
tract  was  asslirncd  by  tbe  vendee,  until  it  canie, 
through  mesne  assignments.  Into  tbe  hands  of 
Miller  and  others. 

Garrow  v.Dnrin,  r272)  69S 

19.  Payments  were  made  from  time  to  tlroeon  ac- 
count ;  but  at  length.  In  eonsoqucoco  of  a  falluro 
to  make  the  pay-neitta  stipulated  in  the  contract, 
and  by  virtue  of  s  clause  contained  in  it,  the  coo- 
tract  became  void. 

Id.  Ob.)  6M 

30.  In  this  state  of  thlntrs.  Miller  emplnjed  one 
Paulk  to  ascertain  from  Dlaek  the  lowest  t>rioo  that 
he  would  take  for  tbe  land,  and  then  to  sell  to  oth- 
ers for  the  highest  price  that  he  could  gel. 

Id.  Ob.)  «9t 

31.  Paulk  sold  and  assigned  the  contract  to  Davis 
for  $1,060. 

Id.  \'Ib.)  CM 

32.  Upon  the  theory  that  Paulb  and  Davis  entered 
Into  a  fraudulent  combination,  still  Miller  and 
others  are  not  entitled  to  demand  that  a  court  of 
equity  should  consider  Davis  as  a  trustee  of  the 
lands  for  their  use.  Thev  had  no  interest  in  them, 
legal  or  equitable,  nor  anything  but  a  good  will, 
which  alone  was  the  subject  matter  of  the  fraud,  if 
there  was  any. 

Id.  (lb.)  99t 

23.  But  the  evidence  shows  that  tblagt>odwU  I  did 
note  exist,  for  IMack  was  not  willing  tnaell  to  Miller 
and  ot  hots  for  a  less  price  than  to  any  other  person. 

Id.  (lb.}  691 

24.  Although  Paulk  represented  himself  to  be 
acting  for  Miller  and  others,  when  in  reality  he  ^ns 
representing  Davis,  yet  he  did  notobtain  tbe  land 
at  a  reduced  price  thereby;  but,  on  tlie  contrary, 
at  Its  fair  market  value. 

Id.  tJb.)  693 

Sa.  The  charges  of  fraud  In  the  bill  are  denied  in 
tbe  answers,  and  the  evldmce  Is  not  sufficient  to  sus- 
tain the  allegations. 

id.  Ob.)  69t 

2«.  Where  the  respondent  In  a  chancery  suit  In  'hf 
Circuit  Court  tooK  two  grounds  of  defense,  and 
the  Judge,  in  giving  his  reasons  for  a  decree  dl*- 
mlsstng  the  bill,  upon  one  of  tbe  two  grounds,  ex- 
pressed his  opinion  that  tbe  retpondeot  bad  not 
estahllflhed  the  other  ground,  he  cannot  appeal 
from  I  Ilia  as  a  part  of  the  decree. 

C'lrnOiff  V.  Troy  Itrm  and  NaU  Fae- 
(on/,  (4S1)  7«« 

27.  The  decree  wa"  In  the  respondent's  faror.  dl*- 
mlK«lng  the  bill  with  eosts.  and  no  appeal  lies 
from  an  opinion  expressed  by  tbe  judge  upon  tbe 
facta  of  tbe  case,  not  affectlngthe  decree. 

Id.  Ob.)  768 

28.  Morefiver,  the  decree  complained  of  basai- 
rendy  been  argncd  before  this  court  upon  the  ap- 
peal of  the  other  party.and  botb  grounds  of  dis 
fcnse  decl<led  to  be  InsuDcient,  and  the  decree 
reversed.  There  Is,  therefore,  no  Bach  decree  as  that 
appealed  from. 

Id.  Ob.)  7M 

29.  Itcf  Ides,  the  court  below  has  not  acted  unra 
the  mandate  and  entered  a  final  decree;  tbereforp 
there  Is  no  llnnl  decree  to  appeal  from. 

Id.  Oh.t  7« 

30.  Where  land  was  sold  In  New  Jervey  by  order 
of  the  Orphans'  Court  of  one  of  the  oounttee.  tip- 
conveyance  was  made  not  to  the  actual  bidders 
hut  to  a  person  whom  they  appointed  to  represeat 
them. 

Kearneuv.  TnybM-,  (401)  791 

81.  Afterwards,  the  Supreme  Court  of  tfae&Ute 
having  decided  that  such  a  practice  was  trregolar. 
tbo  Legislature  passed  a  law  enacting,  that  npoa 
proof  of  the  absoace  of  fraud,  such  duras  migbt  br 
given  In  evidence.  This  cured  tbe  defect  to  tbe 
title. 

Id.  Ob.)  797 

33.  The  purchasers  were  a  oompany  organised  for 
thc  purpose  of  improving  the  land,  and  la  tb^ 
purcnose  there  waa  neither  actual  nor  constructirf 
fraud.      Id.  Oh.)  767 

33.  Tbo  law  examined  with  respect  to  the  btddlor 
of  associations  at  sales  by  public  auction. 

Id.  Ob.)  797 

34.  In  this  Instance  the  price  obtained  was  grpat*r 
than  any  previous  estimate  of  the  \-alue  of  the 
property. 

Id.  (IbJ  m 
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9L  There  wu  no  oonitruotlve  frauil,  bocaueo,  ao- 
conllnir  to  the  evidence,  the  guardian  of  the  minor 
childmi  and  the  oommlseloners  who  decided  that 
the  property  ought  to  be  sold,  did  not  tH-comoln< 
tereetea  In  the  company  uniU  Bomo  time  alter  the 
sale. 

Id.  Ob.)  787 

38.  The  ctrcuRiBtaBce  that  these  persnnn  became 
Interested  In  the  company  before  the  Brat  half  of  th« 
purchase  moner  was  duo,  la  not  a  sulBclent  reason 
for  setting  aside  the  sal<;. 

Id.  (Jb.)  787 

37.  According  to  the  preponderance  of  the  evi- 
dence, the  grave  charge  that  the  auctioneer  who 
made  tbo  sale  was  one  of  the  oompany,  is  notsus- 
taloed. 

Id.  ah.)  T87 

3S.  Where  the  assignors  of  a  patent  right  were 
Joined  with  the  assignee  for  a  particular  hicality,  in 
a  bill  foran  Injunction  to  rustralnadefendant  from 
the  use  of  the  machine  patented,  and  the  defend- 
ant raised.  In  this  court,  and  after  a  llnal  deorec, 
an  objection  arising  from  a  mi^jolndcr  of  parties, 
the  objection  coinen  too  late. 

Liotni/atonv.  WoirtlwurtA,  <646)  800 

86-  Moreover.  In  the  preseut  case,  the  parties  con- 
aented  to  the  decree  under  which  tbo  account  in 
controversy  was  adjusted. 

Id.  (Jh.)  809 

40.  That  consent  having  been  given,  however,  to 
a  decree  by  which  an  account  should  be  taken  of 
gains  and  profits,  ocoordlng  to  the  prayer  of  the 
Dili,  the  defendant  was  not  precluded  f  i*um  object- 
ing to  the  account  upon  tho  ground  that  it  went 
beyond  the  order. 

W.  (lb.)  809 

41.  i'he  report  having  been  recommitted  to  the 
master,  with  instructions  to  ascertain  the  amount 
of  protlts  which  might  have  been  realized  with  due 
diligence,  and  the  master  having  framed  his  report 
upon  the  theor>'  of  awarding  damages,  this  report, 
and  the  order  ofthe  court  coDflrouug  It,  werenoth 
erroneous. 

Id.  fib.)  809 

4S.  Under  the  circumstances  of  this  case,  the  de- 
cree should  have  been  for  only  the  actual  gains 
and  profits  during  tho  time  when  the  machinu  was 
In  operation,  and  during  no  other  period. 

Id.  tlb.)  800 

CHANCERY-ie. 

1.  Where  a  bill  in  chancery  wan  Died  by  a  ic^toe 
against  the  person  who  baa  married  the  daughter 
and  residuary  devist^e  of  the  testator  (there  having 
traen  no  admioUtratlon  in  the  United  States  upon 
the  estate),  this  daughter  or  her  representatives,  if 
she  were  dead,  ought  to  have  been  made  a  party  do- 
fendant. 

Lewi*  V.  Darling,  (1)  810 

2.  But  li'  the  complainant  appears  to  be  entitled 
to  relief,  the  court  wlli  allow  the  bill  to  be  amend- 
ed, and  even  If  It  be  an  appeal,  will  remand  the 
case  for  this  purpose. 

3.  Where  the  will,  by  eongtructlnn,  shows  an  In- 
tcntiou  to  charge  Hie  real  estate  with  the  payment 
of  a  legacy,  it  is  not  necessary  to  aver  in  the  bill  a 
deficiency  of  personal  assets. 

4.  The  real  estate  will  bo  charged  with  the  pay- 
ment of  legacies  where  a  testator  gives  several 
legacies,  and  then,  without  orcnllng  an  exprese 
trust  to  pay  them,  makes  a  general  residuary  dls- 
positlonorthewholeestiito,  Mending tlic realty  and 
the  personalty  together  in  one  fund,  'rhie  la  an 
exception  to  the  gfiieral  rule  that  tuo  personal 
estate  is  the  first  fund  for  the  paymeut  of  debts 
and  legacies. 

M.  (lb.)  819 

A.  Where  itupitr-ars,  by  the  admissions  and  proofs, 
that  the  dolundant  has  sulKstautlalty  under  his  con- 
trol a  large  property  of  the  tcstwtor  whit-li  he  In- 
tcndi^to  charge  with  the  payment  of  ilio  Icjrney 
fn  tgurvtlnn,  the  complainant  is  entitled  to  relif  r, 
although  the  land  lies  beyond  the  llmlia  ol  thc> 
State  111  which  the  suit  la  brought. 

M.  </-').)  810 

0.  Where  a  person  who  was  nctingos  guardian  to 
a  minor,  but  without  any  legal  authority,  being  in- 
debted to  tho  minor,  co<iti-4Utvti  to  puruhuse  real 
estate  for  tho  buitefit  of  his  ward.and  trmisfcrrod 
his  own  property  In  part  payment  thorcl'or,  the 
ward  cannot  claim  to  rt^celve  from  the  vundor  the 
amount  of  property  so  transferred. 

Yergfif  v.  Jotitu,  l-TO)  832 

7.  He  can  neither  complete  the  purchase  by  pac- 
ing the  balance  of  the  pUitihnsemonrr.or  sntaFlan 
the  uon tract  and  look  to  bis  guardian  for  n--tui- 
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bursement;  butln  the  absence  of  fraud,  be  cannot 
compel  the  vendor  to  return  such  part  of  tho  pur- 
chase money  as  had  lieenpald  by  the  guardian. 

Id.  at))  832 

8.  Whenever  the  parties  to  a  suit  and  the  subject 
in  coDli^versy  between  them  are  within  the  regu- 
lar jurisdiction  of  a  court  of  equity,  the  decree  of 
that  court  Is  to  every  Intent  as  binding  as  would  bo 
the  Judgment  of  a  court  of  law. 

Ptnningtim  V.  Oihixtn.  (05)  847 

E).  Whenever,  therefore,  an  action  of  debt  can  be 
maintained  upon  a  Judgment  at  law  for  a  sum  of 
money  awarded  by  sucn  Judgment,  the  like  action 
con  be  maintained  upon  adccrro  In  equity  which 
is  for  a  specific  amount;  and  the  records  of  the 
two  courts  are  of  equal  dignity  and  bludiag  obligu- 
tion. 

Id.  ah.)  847 

10.  A  declaration  was  sufllcient  which  avontd 
that  "  at  a  general  term  of  the  Supreme  Court  of 
Equity  for  the  State  of  New  Vork."  &c..  &c.  Be- 
ing thus  averred  to  be  a  court  of  genoinl  Jurisdic- 
tion, no  averment  was  neccssury  that  the  puhject 
matter  In  question  was  within  lis  Jurisdiciion. 
And  the  courta  of  the  United  States  will  take 
notloe  of  the  JudlcUl  deolslona  In  tho  several 
States,  In  the  same  manner  as  the  courts  of  those 
States. 

Id.  ab.)  847 

11.  Where  a  case  in  equity  was  referred  to  a  mas- 
ter, which  came  again  before  the  court  upon  excoT>- 
tlons  to  the  master's  report,  tho  court  had  a  right  to 
change  itsopinion  from  that  which  It  had  expressed 
upon  the  Interlocutory  order,  and  to  dismii's  the 
bill.  All  previous  interlocutory  orders  were  open 
tor  revision. 

fbw»-n(gw«t  r.  Perldna.  (82)  8B4 

12.  The  decree  of  dismissal  wasrjght  In  Itself,  lie. 
cause  It  conformed  to  a  decision  of  this  court  in  a 
branch  of  the  same  case,  which  decision  was  given 
in  the  Interval  between  thelnterlooutory  order  and 
llnal  decree  of  the  Circuit  Court, 

Id.  Ob.)  854 

13.  Where  on  appeal  was  taken  from  a  decree  in 
chancery,  which  decree  was  made  by  the  court  be- 
low during  the  sitting  of  this  court  in  term  time, 
the  ap|.icllant  Is  allowed  until  the  next  term  to  file 
tho  record  ;  and  a  motion  to  dtsmlse  the  appeali 
made  at  the  present  term,  before  the  case  has  been 
regularly  entered  upou  the  docket,  cannot  bo  en- 
tertained, nor  CUD  a  motion  to  award  a  procedendo. 

Slaffifrd  V.  Vni'm  Bank  of  Louiat- 
ana.  (135)  876 

14.  This  court,  however,  having  a  knowledge  of 
the  ease  hIII  express  Its  views  upon  an  Imuortant 
point  of  praotioe. 

Id.  ab.)  876 

15.  Whcro  the  appeal  is  Intended  to  operate  as 
asuperiifdcaii,  the  security  given  In  the  appeal  bond 
must  ijB  equal  to  tho  amount  of  the  decree,  aa  It  la 
in  the  case  of  a  Judgment  at  common  law. 

Id.  ah.)  878 

16.  The  two  facts,  nauifly:  first  that,  tlie  receiver 
appointed  Iiy  tlic  court  below  had  given  bond  to  a 
large  amount,  and  second,  that  the  person  to  whom 
the  properly  had  bcfn  hlri'd  had  tiven  security  for 
its  safe  keeping  and  delivery,  do  uot  alfect  tho 
above  result. 

fd.  ai>.)  876 

IT.  The  security  must,  notwithstanding,  be  equal 
to  tho  amount  of  the  decree. 

Id.  Ob.)  876 

18.  A  mode  of  relief  suggested. 

Id.  ab.)  876 

IS.  In  order  to  act  as  a  Mii>treuUa*  upon  a  decree 
in  ehancenr,  the  appeal  bond  must  be  filed  within 
ten  days  after  the  rendition  of  the  d<'cree.  In  the 
pri-seiii  case,  where  the  bond  was  not  flied  In  time, 
a  motion  for  a  mnieryedcav  Is  not  sustained  by  sufiS- 
oient  n  asnns,  anil  cocisetiuentlyniust  bcovcrruU'iI. 
AdawMV.  L(iw.  {144)  880 

00.  So,  also,  u  motion  in  overruled  to  dismiss  the 
aiiiH-ai,  upon  thfgromid  that  tiie  real  parties  in 
thL-  case  wore  not  uiailc  oai  lles  to  the  r-pp^ul.  The 
error  is  a  mere  clerical  osnisslon  of  certain  words. 
Id.  ai>.)  880 

tl.  A  bill  of  review,  Inachaneery  case, ca'uiot  be 
maintained  where  the  newly  discovered  evidence, 
upon  which  the  bill  purports  to  be  foundwi.  goes 
to  Impeaeh  the  character  of  witnesses  examined  in 
the  original  suit. 

.Suuiliar'i  et  al-  p.  Ruk^'cII.  (317)  1032 

SS.  Nor  not  It  bo  Ti'iiiiiluined  where  the  nf  wiy  ilis- 
covered  evideocc  is  merely  cumulative,  and  reiait  a 
to  a  collateral  fact  In  the  Issiie.  not  of  Itself,  if  ad- 
mitted, by  auy  means  decisive  or  controlling:  such 
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as  the  question  of  adequacy  of  price,  when  the 
main  quostlon  was,  whether  a  deed  wu  a  deed  of 

Bale  or  a  mortKHKe. 

iSnuthardet  al.  V.  flitSMJI.  (6*7)  105B 

S.1.  Where  a  oasols  doclded  by  an  appellalecourt, 
atid  a  maadato  la  sent  down  to  the  court  below  to 
carry  out  the  decret,  a  bill  ot  rev  iew  will  not  lie  In 
the  vourl  below  to  correct  errors  of  law  atietred  ou 
the  face  of  the  decree.  Hesort  must  be  bad  to  the 
ap[>cllate  court. 

Id.  (Ih.)  1068 

24.  Nor  will  a  bill  of  review  lie.  founded  on  newly 
discovered  evidence,  after  the  publication  or  de- 
cree below,  where  a  decision  has  taken  place  on  an 
appeal,  unless  the  rlgbtls  n.'scrvc'd  In  the  decree  of 
the  appollato  court,  or  permiMSloD  be  alven  on  an 
application  to  that  court  directly  for  too  purpose. 
lii.  ilh.)  1052 

CHUKCH,  METHODIST  EPISCOPAL— 10. 

1.  In  1844  the  Metbodlet  Episcopal  Church  of  the 
United  States,  at  a  Generalt'onffrencc,  passe<l  sun- 
dry resolution!*  providing  for  n  di&tinet  ecclcttiasti- 
cal  or)faaiKatlt>n  in  the  slavehoUlIng  Slatrs,  in 
cast:  the  annual  conference  of  those  States  should 
deem  the  measure  cjtpedlent. 

Smith  et  ai.  V  SWrmistali  tt  al.         (SK8I  &4X 

2.  In  1645  these conlcreneea did  deem  it  ejcpedlent, 
and  (iriranizedu  separate  ecclesiastical  commutiity. 
under  ihc  appeiiution  of  the  Methodist  Episcopal 
church  South. 

Id.  ilh.)  94« 

3.  At  this  time  there  existed  property,  known  as 
the  Itook  Conceni.bclonglnff  to  the  General  Church, 
which  wuB  the  result  of  the  labors  aud  accumula- 
tion of  all  the  ministers. 

id.  {Ih.)  048 

4.  CominlsJsioner«  appointed  by  the  Methodist 
Episcopal  Church  South,  may  file  a  bill  in  chancery, 
in  behalf  ot  themselves  and  thoeewhoui  they  rep- 
resent,  affalost  the  trustees  of  the  Book  (;;onaeni, 
for  a  di\ Ision  ot  the  property. 

Id.  (lb.)  9*9 

6.  The  rule  is  welt  established  that  where  the  par- 
ties Interested  ore  numerous,  and  the  suit  is  for 
an  object  common  to  thein  all,  ^ome  of  the  body 
may  maint^iln  a  bill  on  behalf  of  themselves  and  uf 
the  others;  and  a  bill  may  also  be  malotalucd 
aKHinat  a  portion  of  a  numerous  body  of  defend- 
ants, Fepreseatlnir  a  oonmon  Interest. 

Id.  (lb.)  948 

6.  The  MethodM  Cliurch  was  divided.  It  was  not 
a  case  of  the  seccssloo  of  a  part  from  the  main  body. 
Neither  division  lost  its  Interest  in  the  common 
property. 

Id.  (lb.)  043 

7.  The  General  Conference,  of  1S44,  had  the  legit- 
imate power  to  thus  dlvldo  the  church.  In  1S08, 
the  General  Conference  was  made  a  rt-presontativc 
body,  with  .six  rcstrlt-tlve  articles  upnu  Its  powers, 
ttut  nont;  of  these  articles  cleprlved  It  of  the  power 
of  dividing  the  uhurch. 

Id.  Oh.)  048 

e.  The  sixth  restrictive  article  provided  that  the 
General  Luufercnie  should  not  appro|>rlKto  the 
proHtsof  the  Uiiok  (.'ouuem  to  any  other  purpose 
than  for  the  benefit  of  ttie  traveling  ministers, 
their  widows,  &c.;  and  one  of  the  resolutions  of 
1844  recommended  to  all  the  annual  conferences  to 
authorize  a  chnngf!  In  the  sixth  restrictive  article. 
'J  ills  was  not  imposed  as  a  condition  of  a  separa- 
tion, but  merely  ii  plan  to  enable  the  General  Con- 
ference itsell  lo  carry  out  its  pui  poses. 

Id.  (Th.)  M8 

B.  The  separation  of  the  church  Into  two  parts 
being  legally  accomplished,  a  division  of  the  Joint 
property  by  a  court  of  equity  follows,  as  a  matter 
of  course. 

Id.  ilb.)  »*a 

COLLISION  BY  LAND  AND  WATER- 11. 

1,  Where  a  suU  wtis  brought  against  a  Railroad 
Copmany.  by  U  purc^nn  who  was  injured  by  a  col- 
lision. It  was  correct  In  ihc  court  to  int-truct  the 
Jury,  that.  If  the  plaintiff  was  lawfully  on  the  road, 
ai  llio  time  of  the  ciilli»li<n,  and  the  collision  and 
conwiiin'Ut  Injury  to  lilin  were  caused  by  the  grbss 
lU'iillgcnce  of  one  of  the  servants  of  the  detend- 
anttt,  then  and  there  employed  on  the  road,  he  was 
cniilled  to  rcenvcr.  noovltht^tandlnK  tlie  circum- 
stance!-, that  the  idnlnllff  was  u  stockholder  In  the 
Comi»iny.  riding  by  tiivllalion  ot  the  President, 
paying  no  l-rc,  and  not  in  the  ustinl  passenger 
eai  a. 

P.  A  U.  n.  Ii.  ('•:  V.  Dcihii,  (4B8)  B08 

2.  And  ahKi,  that  the  fact  that  the  CDtfiooer  bav- 

lllU 


liwthe  control  of  the  colliding  locnmotlTe.  wavfor- 
bladeu  to  run  on  that  track  at  the  limo,  and  bod 
acted  in  disobedience  of  such  orders,  was  no  de- 
fense to  the  action. 

T'l.  ilh.)  BOt 

3.  Where  a  collision  takes  place*  between  two 
vessels  at  sea.  which  Is  the  result  of  Inevitable  ac- 
cident, without  the  ncKliKeni«  or  fault  of  either 
party,  each  vessel  must  Doar  Its  own  lose. 

SteinTjock  v.  Rat,  (63S)  BM 

COLLISION  OF  VESSELS— 13. 

Bee  Admiraltr- 

COMMERCIAL  LAW-I3. 
Sec  Admiralty. 

1.  It  is  not  usury  In  a  bonfe  which  has  power  by 
its  charter  to  deal  in  exchange,  to  ehanre  the 
market  rates  of  exchange  upon  time  bills. 

Buckingham  r.  MeLfan,  tl33l  91 

5.  Where  an  action  was  brought  against  rcrtain 
persons  for  giving  a  commercial  lelt«;r  of  recuni- 
lui'ndatlon  with  Intention  to  defraud  and  deceive, 
whereby  tlie  party  tf>  whom  the  letter  wa»adilr(>!*d 
gave  credit  and  suataioed  a  loss,  the  iiuestlon  for 
the  Jury  ought  to  have  been  whether  or  nut  therr 
was  fraud  and  an  Intention  to  deceive.  In  g^iving 
the  letter. 

Lordv.Goddard.  (im  111 

3.  If  there  was  ao  such  Intention,  If  the  paHie* 
honestly  stated  thelrown opinion,  beilevlag  at  the 
time  that  they  stated  the  truth,  they  are  not  liable 
in  this  form  of  action,  although  the  repreaentation 
turned  out  to  be  entirely  untrue. 

Id.  ah.)  Ill 

i.  Astatuteof  Ohlodeclaresallpromtnorynotes, 
drawn  for  a  sum  certain,  payable  to  any  peraon  nr 
order,  or  to  any  person  or  his  anlgnees,  negotiable 
by  Indorsement. 

Hitler  v.AuxUn,  (ZIB)  119 

6.  The  following  paper,  namely : 

••KTn  orji  .Mississippi  Tmon  Bank,  i 
KO.  WW.  jack8»»K,  MI88.,  February  P.  IWO.  i 
I  hereby  certify  ibat  Hugh  Short  has  deposited 
In  thl8*bank,  payable  twelve  months  from  k-t  Maj, 
1838,  with  tlve  pt-T  coat,  interest  till  due,  flfteea 
hundred  dollars,  for  the  use  of  Henry  Miller,  aiid 
payable  only  to  his  order,  upon  the  return  of  this 
t-ertlOcaie.  »l,fiOO.  Wm.  P.  Grayson.  Oashier"- 
was  negotiable  bv  indorsement  under  tlie  stiitute. 
and  the  indorsee  had  a  right  to  maintain  an  actioa 
against  an  indorscr. 

Id.  (lb.)  lit 

6.  Id  a  suit  by  the  indorsee  against  the  Indorser  of  a 
bill,  where  the  defense  was  usury,  the  drawer  and 
drawee  were  Incompetent  wltnesMs,  when  offered 
to  prove  cei'tjiln  facts,  which,  when  taken  in  ctm- 
Junction  with  certain  Other  facts,  to  be  proved  by 
other  witnesses,  would  lavnlldatc  the  Instrument. 

.SMif  mnrxh  o.  Tul  hifl,  aS»>   1 H 

7.  Being  Inoompetetit  wttoeaeca  to  establish  the 
whole  defense,  tbey  are  also  Incompetent  to 
tabllsh  a  iiart. 

/'(.  (Ib.>  IS4 

COMMERCIAL  LAW-14. 

1.  Undera  policy  tnsurlngagalnst  the  usual  porili 
of  the  sen,  Including  barratry,  the  underwriters 
are  not  liable  t^  repay  to  the  Insured,  damagi* 
paid  by  him  to  the  owners  of  another  vovel 
and  cargo,  suffered  In  a  collision  occasioned  by  the 
negUiii'ti(.e  of  the  master  or  mnrlners  of  the  veiwl 
Insured. 

Gen.  3r.  Im.  r.  .<hcrwYMXf,  (STiS)  4I« 

2.  A  policy  cannot  be  so  construed  as  to  lr.siMr 
against  all  losses  directly  referable  to  thencgli- 

Eronco  of  the  master  and  mariners.  But  It  the  !<■«« 
s  caused  by  a  peril  of  the  eea,  the  underwriter  is 
rcspoiiflbie,  although  the  muster  did  not  uaedue 
care  to  avoid  the  pcrlL 

/rf.  (Jh.)  41S 

3.  It  lonf  no  cnnwqurQce  whether  the  date  of  a 
proinlrfsoiy  nolo  be  at  the  Iteginnlng  or  end  of  ii. 

Stieiiiiard  D.  (Si  avri,  (S»*  SI* 

4.  Where  ft  warohoiisemanKave  a  receipt  forwhtnl 
which  he  did  notrecelvi!,  and  afterwardstheijuao- 
tity  whiuli  tic  actually  bad  was  divided  amongst  itm 
respective  depositoi-s,  an  action  of  replevin, 
brought  by  the  iisslgnee  of  the  ficiltlou4  n-ceipt. 
eoulcf  not  >c  maintained  when,  under  it.  one  of 
these  portions  wnf  seized. 

.hv.-k^,n  r.  H-^.  (5ES)  »M 

5.  Kviiltnce  offered  to  dhow  that  the  wh«tt  la 
question  wa.<' nsaigncl  to  the  defendant.  wa*ohJt>cl- 
ed  to  by  the  pluiutm  lu  the  rcplet  In:  but  »u«b  ob- 
it^ 


Ho 
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Jectlon  mw  properly  ovwniled.  The  plaintiff  bed 
shown  no  title  In  himself. 

Id.  {lb.}  aae 

'  6.  So,  also,  evidence  was  admlaslble  to  show  that 
the  receiver  of  the  Sclitious  certificate  bad  never 
depoelt«^  anr  wheat  In  the  warehouse. 

Id.  (lb.)  5«6 

7.  The  defendants  In  this  case  wpre  the  aBSlgDeee 
of  the  original  warebousemao,  and  were  not  re- 
sponsible, unlcw  It  could  be  shown  that  wheat 
was  deposited,  which  had  oome  Into  tbetr  poeses- 
ston. 

Id.  (Jb.)  BS6 

COMMERCIAL  LA W-15. 
1.  Where  a  note  was  given  ia  the  District  of  Co- 
tumtila  on  the  11th  of  March,  payable  sixty  days 
afterdate,  and  notice  of  It)  non-payment  was  giv- 
en  to  the  Indorser  on  the  15th  of  May  (beiutr  Mud- 
day).  the  notice  was  not  Id  time. ' 

Adams  v.Otterback,  (589)  805 

S.  AltliouKh  evidence  was  vlven  that  since  itUtf, 
the  bank  wnlob  was  the  bolder  of  the  note  had 
changed  the  pre-exlstlns  cuHtom,  and  had  held  the 
paper  until  the  fourth  day  after  grace,  giving  no- 
tice to  the  Indorsor  on  Hondar,  when  the  note  fell 
due  on  Sunday.  This  was  not  suffiolent  to  estab- 
lish an  usaA. 

Id.  Ob.)  805 

S.  An  usof  e,  to  the  binding,  must  be  general,  as 
to  place, and  not  confined  toa  particular  bauk,and 
ia  order  to  be  obltgatorr,  must  have  become 
aoQulesced  In.  and  become  aotorloim. 

Jd.  (lb.)  806 

COMMERCIAL  LAW-U. 

1.  Abond,wltb sureties. wasexecutedfbrtbe pur- 
pose of  securing  the  repayment  of  certain  money 
advanced  for  putting  up  and  shipping  bacon.  Wil- 
liam Turner  waste  have  the  manaKcmentof  the 
affair,  and  Harry  Turner  was  to  be  bis  agent. 

Turner  V  Yale*,  (li)  8S4 

2.  After  the  money  was  advanced  Harry  made  a 
ooDSignmcnt  of  meat  and  drew  upon  it.  -  Whether 
or  not  this  draft  was  drawn  specially  against  this 
consignment  was  a  point  wblub  was  properly  de- 
cided by  the  court  from  an  Interpretation  ot  the 
written  papers  In  the  case. 

id.  Ob.)  884 

&  It  was  also  correct  to  Instruct  the  Jury  that  it 
ther  believed,  from  the  evidence,  that  Harry  was 
actingln  this  instance  either  upon  hU  own  account 
or  as  the  agent  of  William,  then  tfao  special  draft 
drawn  upon  the  consignment  was  first  to  be  met 
outof  the  proceeds  of  sale,  and  the  sureties  upon 
the  bond  to  be  credited  with  only  their  proportion 
of  the  residue. 

Id.  (lb.)  884 

4.  The  consignor  had  a  right  to  draw  upon  the 
consignment  with  the  oonsent  of  the  consignee, 
unless  restrained  by  some  contract  with  the  sure- 
ties, of  which  there  was  no  evidence.  On  the  con- 
trary, there  was  evldenoethat  Harry  was  tbe agent 
of  William,  to  draw  upon  this  consignment,  as 
well  AS  for  other  purposes. 

Id.  (Id.)  884 

ft.  It  was  not  improper  tor  the  court  to  Instruct 
the  Jury  that  tbey  might  find  Harry  to  have  been 
eitber  a  principal  or  an  agent  of  William. 

Id.  (Ih.)  884 

8.  An  agreement  by  the  respective  counsel  to 
produce  upon  notice  at  the  trial  table  any  papers 
whiob  may  be  In  his  possession  did  not  include  the 
Invoice  of  the  conslgument,  because  the  presump- 
tion was,  that  It  bad  been  sent  to  London,  to  those 
to  whom  the  boxes  bad  been  sent  by  their  agent  In 
this  country. 

Id.  (ib)  884 

7.  A  oorresnoodence  between  the  plaintiff  and 
Harry,  offered  to  show  that  Harry  was  acting  in 
this  matter  as  principal,  was  properly  allowed  to 
go  to  the  Jury. 

Id.  (lb.)  824 

CONSTITUTIONAL  LAW-J3. 

1.  The  bills  of  a  banking  corporation,  which  has 
corporate  property,  are  nut  bills  of  credit  within 
the  meanmg  of  the  Cont'tltution,  attbough  the 
state  which  created  the  bank  is  the  only  stock- 
holder, and  plodg<»  its  faith  for  the  ultimate  re- 
demption of  the  bills. 

Darringtor.  v.  Batik  of  AlaJiama,         (IS)  30 

£.  The  principles  established  In  the  cases  of  U 
How.,  S12,  and  9  How.,  477,agaln  affirmed  viz.:  that 
after  the  admission  of  Alabama  into  the  Union  as 
a  State,  Congress  could  make  no  grant  of  land  situ- 
ated between  blirh  and  low  water  marks. 

Do€V.Beebe,  <»)  99 

BowAU)  18. 14.  IS.  IS. 


8.  The  Treaty  of  1819,  between  the  United  States 
and  Spain,  contains  the  following  stipulation,  viz.: 

"The  United  States  shall  cabse  satisfaction  to  be 
made  (or  the  lnjurl<«t  If  any,  which  by  pruoeas  of 
law  shall  be  established  to  have  been  suffered  by 
the  Spanish  officers  and  individual  Spanish  inhabit- 
ants by  the  late  operations  of  the  American  army 
In  Florida." 

United  Stntett  v.  Ferreira,  HO)  48 

i.  Congress,  by  two  Acta  pnssed  In  1833  and  1834  (3 
Stat,  at  Large,  7(18,  and  (1  Stat,  at  Large,  566),  directed 
the  Judge  of  the  Territorial  Court  of  Florida  to  re- 
ceive, examine,  and  adjudge  all  oases  of  claims  for 
losses,  and  report  his  decisions.  If  In  favor  of  the 
claimants,  together  with  the  evidence  upon  which  ■ 
tbey  wore  founded,  to  the  Secretary  of  the  Treas- 
ury, who,  on  being  satisfied  that  the  same  was  Just 
and  equitable,  wltbia  the  provisions  of  the  T;-eaty, 
should  pay  the  amount  thereof ;  and  by  an  Act  of 
IMS  (9  Stat,  at  Large,  p.  TPS),  Congress  directed  the 
Judge  of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Florida  to  receive  and  ad- 
judicate certain  claims  in  the  manner  directed  by 
the  preceding  Acts. 

Jd.  (ib.)  48 

5.  From  the  award  of  the  District  Judge,  an  ap- 
peal does  not  lie  to  this  court. 

Id.  (lb.)  42 

6.  AstheTreaty  itself  designated  no  tribunal  to  as- 
sess the  damages,  it  remained  for  Congress  to  do  so 
by  referring  the  ctalms  to  a  commissioner  accorrt- 
Ing  to  the  established  practice  of  the  Rovernniont 
In  such  cases.  His  decision  was  not  the  Judgment 
of  a  court,  but  a  mere  award,  with  a  power  to  re- 
view It,  conferred  upon  the  Secretary  of  tbo 
Treasury. 

Jd.  (Ih.)  48 

7.  The  Legislature  of  Virginia  Incorporated  the 
stockholders  of  the  Richmond,  Fredoricksiiiirg  and 
Potomac  Railniad  Company,  and  In  the  charter 
pledged  Itself  not  tn  allow  any  other  rallruad  to  he 
constructed  between  those  places,  or  any  portion 
of  that  distance :  the  probable  effect  would  be  to 
dimlnlah  the  number  of  passengers  taveilDg  be- 
tween the  one  city  and  the  other  upon  the  railroad 
authorized  by  that  Act,  or  to  compel  the  nid  com- 
pany, in  order  to  retain  such  passengers,  to  reduce 
the  passajte  money. 

Iticnmimd  Kailn>ad  Companu  v. 
Lintira  Railroad  Company,  (TU  sa 

8.  Afterwards  the  Legislature  incorporated  the 
Louisa  Hoitroad  Company,  whose  road  came  from 
the  West  and  struck  the  first-named  company's 
track  nearly  at  right  angles. ut  some  distance  from 
Richmond:  and  the  Legislature  authorized  the 
Louhui  Railroad  Company  to  cro^s  the  track  of  the 
other,  and  continue  tbelr  rood  to  Richmond. 

III.  (lb.)  .15 

9.  In  this  latter  grant,  the  obligation  of  the  con- 
tract with  the  first  company  is  not  impaired  within 
the  meaning  of  the  Constitution  of  the  United 
States.       Id.  ilb.)  S5 

10.  In  the  first  charter  there  was  an  implied  res- 
ervation of  the  power  to  incorporate  companies  to 
transport  other  articles  than  passengers;  and  If  the 
Louisa  Railroad  Company  should  Infringe  upon  the 
rights  of  the  Richmond  Compsny,  there  would  be  a 
remedy  at  law,  but  the  apprehension  of  it  will  not 

Justify  an  injunction  to  prevent  them  from  build- 
ng  their  ruad. 

Jd.  (Jh.)  fi« 

11.  Norls  tbe  obligation  of  the  contract  Impaired 
by  croraing  tbe  road.  A  franohtoo  may  be  con- 
demned In  tbe  same  manner  as  Individual  prop- 
erty.    Jd.  (lb.)  is 

12.  During  the  war  the  United  States  and  Mexico, 
where  a  trader  went  into  the  adjoining  Mexican 
provinces  which  were  in  possesion  of  the  military 
authority  of  tlie  United  States,  tor  the  purpose  of 
carrying  on  a  trade  with  the  Inhabitants  which 
was  sanctioned  by  the  executive  branch  of  the  gov- 
ernment, and  also  by  tbo  oominaading  military 
officer,  it  was  proper  for  an  officer  of  the  United 
States  to  seize  the  property  upon  the  ground  of 
trading  with  the  enemy. 

MUcheil  V.  Harmony,  (115)  75 

13.  Private  property  may  be  taken  by  a  military 
commander  to  prevent  it  from  falling  into  the 
hands  of  the  enemy.or  for  the  purpose  of  convi  rt- 
mg  it  to  the  use  of  the  public;  but  the  danger 
must  be  Immediate  and  Impending,  or  the  nuL'casliy 
urgent  for  the  public  service,  such  a<<  will  not  iid- 
mit  of  delay,  and  where  the  action  ot  the  civil  au- 
thority would  be  too  lato  In  providing  the  menas 
which  the  occaalott  colls  for. 

Jd,  ilb.)  7» 
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U,  Tbe  facts,  as  they  appeared  to  the  officer, 
must  furnish  tbe  rule  for  the  application  of  these 
principles. 

MUcheilv.  Harmony,  (116)  rs 

16.  But  Che  officer  cannot  take  possession  of  pri- 
vate property  fur  the  purpose  of  Insurlntr  the  huc- 
oess  of  a  distant  expedition  upon  which  ho  U  about 
U>  murcb.     Iil.  ^Ib.>  75 

18.  Whether  or  not  the  owner  of  the  goods  re- 
sumed the  possessitm  of  thctn  ut  any  time  after 
their  seizure,  wus  a  fact  for  tbe  Jury.  In  this  case, 
they  found  that  he  did  not  resume  the  possession, 
and  In  ttiis  tbey  were  sustained  bv  Icsrai  evidence. 
Id.  lib.)  75 

17.  The  officer  who  made  the  seizure  cannot 
Justify  bis  trespass  by  sbowlnff  the  orders  of  his  su- 
perior office.  An  ordorto  uoinmlt  a  trespass  can 
afford  no  JusUdeallon  to  tbe  peraon  by  whom  It 
was  executed. 

Id.  (lb.)  75 

18.  The  trespass  was  committed  out  of  the  limits 
of  tbe  United  States.  But  an  ucllon  for  it  may  be 
mHiotained  la  the  Circuit  Court  tor  any  district  in 
wbicb  the  defendant  may  be  found  upon  proce^ 
ainiii  et  biro,  where  the  citl7.eti8hl|iof  the  respective 

Sarties  irives  Jurisdiction  to  a  court  of  the  United 
tates.     id.  Ob.)  75 

1»,  The  courts  of  the  United  Stutec,  under  the  Con- 
stitution and  laws,  have  equity  JuriadicUon.  Un- 
less the  eeueral  prlnclptfs  of  equity  bavo  been 
modified  by  the  laws  or  uftatresof  a  purticuiarstate, 
those  general  principles  will  be  carried  out  every- 
where in  thoMme  manner,  and  equity  Jurispru- 
dence t>e  the  same,  when  administered  by  the  courts 
of  the  United  States,  in  all  Ibe  States. 

Neoeiietal.v.Sain,  (268)  140 

20.  Hence,  the  decision  of  a  state  court,  in  a  ease 
which  involved  only  the  general  principles  of 
equity,  and  was  not  controlled  by  local  law  or 
usage,  is  not  binding  as  authority  upon  this  court. 
Id.  ab.)  140 

81.  in  tbe  ease  of  Neves  ctal.  v.  Scott  etal.,  report- 
ed in  9  Howard,  lUtI,  this  court  decided  two  points- 
one,  that  volunteers  could.  In  that  cate,  claim  tho 
liitcrferenco  of  chancery  to  enforce  tlio  marriage 
articles  la  question ;  and  tbe  other,  that  the  arti- 
cles  oonstltuted  an  executed  trust. 

id.  lib.)  140 

22.  The  Supremo  Court  of  Ooorirla  does  not  agree 
with  thin  court  upon  the  first  point.  Nevertbeless, 
this  court  does  not  change  Its  deotaloo. 

Id.  (Ih.)  140 

23,  Moreover,  tbe  second  point  upon  which  this 
court  rested  tbe  case  does  not  appear  to  have  been 
brought  before  the  Supreme  Court  of  Georgia :  and, 
of  course,  it  expressed  no  opinion  upon  tbe  point. 

Id.  Tlh.)  140 

S4.  In  1803,  when  Georgia  ceded  ber  back  lands  to 
tbe  United  States,  sbe  bad  Jurisdiction  over  tbe 
whole  of  tbe  Chattalioocbee  River,  from  lis  source 
to  the  thirty-flrst  degree  of  north  latitude. 

Ilivxird  et  ol.  r.  htocrsolt,  (381)  H*9 

25.  Tbe  rnle  Is,  that  where  a  power  possess  a  river, 
and  cedi'S  the  territory  on  tbe  other  side  of  ft,  mak- 
ing tbe  river  tbe  boundary,  that  power  retains  the 
river,  unless  there  i$i  an  express  stipulation  for  the 
relinquishment  of  the  rights  of  soil  and  Jurisdiction 
over  the  t>ed  of  such  river. 

Id.  (lb.)  199 

26.  When  Georgia  ceded  to  the  United  States  all  the 
land  situated  on  the  west  of  a  line  runnlnif  along 
tbe  western  bank  of  the  Chattahoochee  Ulver,  she 
retained  the  bed  of  the  river  and  all  the  land  to  the 
east  of  the  line  above  mentioned. 

Id.  (lb.)  189 

ZT.  Tbe  river  flows  In  a  channel,  between  two 
bunks,  from  fifteen  to  twenty  feet  high,  between 
the  tiottom  of  which  and  the  water,  when  the  river 
Is  at  a  low  etage,  there  are  shelving  shores,  from 
thirty  to  sixty  yards  each  In  width. 

Id.  (lb.)  189 

28.  Tbe  boundary  lino  runs  along  tbe  top  of  this 
high  western  bank,  leaving  the  bed  of  tbe  river  and 
the  western  sbetvlng  snore  within  the  Jurisdiction 
of  Oeorgia. 

Id.  (lb.)  189 

20.  The  State  of  Pennsylvania  having  constructed 
lines  of  canal  and  railroad,  and  other  means  of 
travel  and  transportation,  which  would  be  Injured 
In  their  revenues  by  the  obstruction  In  tbe  Ulver 
Ohio,  created  by  a  bridge  at  Wheeling,  has  asul- 
tlclently  direct  interest  to  sustain  an  apolk-ation 
to  this  couri,  in  the  exercise  of  original  Juris- 
diction, tor  an  injunction  to  remove  tne  obstruc- 
tloii.  Tbo  remedy  at  law  would  be  Inoouiplote. 

i>eiiiii^i  afilu  V.  WbixUny  Brtagt,    {il9)  S49 
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80.  It  is  admitted  that  the  federal  court*  ban  m 
Jurisdiction  of  common  law  offenses,  and  that  there 
18  no  abstract,  pervading  principle,  of  the  commoa 
law  of  tbe  Union,  under  which  this  court  can  take 

furifdlctlon ;  and  that  the  cose  under  considemtioD 
B  subject  to  the  same  rules  of  action  aa  ir  the  suit 
bad  been  commenced  in  the  Circuit  Court  for  tbe 
District  of  Virginia. 

id.  (lb.)  t4* 

31.  But  chancery  Jurisdiction  is  conferred  on  t)w 
couris  of  the  I'nlted  States  by  the  ConBtiiutfcm, 
under  certain  limitailona :  and  under  tbeee  llniii- 
ations,  the  usages  of  tbe  Hlgb  Court  of  c:banLvry, 
In  England,  which  iiavebecn  adopted  as  rutceb^ 
this  court,  furnish  the  chanoery  law  which  is-  exw- 
cised  in  all  tbe  States,  and  even  in  those  where  ao 
state  chancery  system  exists. 

Id.        .    ^  (lb.)  9*9 

SS.  Underthl8  8yBtem,whererellef  can  begtvenby 
tbe  English  cbanoeriN  Similar  relief  may  be  given 
by  the  courts  of  tbe  Union. 

Id.  (lb.)  ti9 

83.  An  indictment  agalnsta  bridge,  as  a  nuiraaee, 
by  tbe  United  Slates,  could  not  be  sustained;  but  a 
proceeding  against  it,  on  the  ground  of  a  privsie 
and  irreparatile  injury,  may  be  austaiocd,  at  tlie 
instance  of  an  individual  ora  corpon^UDDt  either  In 
tbe  Federal  or  Slate  Courts. 

Id.  (lb.)  %*• 

34.  In  case  of  nulssnce.  If  the  obstruction  be  un- 
lawful and  tbe  Injury  irreparable,  by  a  suit  at  com- 
mon law,  tbe  Injured  party  may  claim  tbe  extraordi- 
nary protection  of  a  court  of  chancery. 

Id.  (lb.)  »4» 

ai.  The  Ohio  is  a  navigable  stream,  subject  to  tbe 
commercial  power  of  Congress,  which  bas  been  ex- 
ercised over  it ;  and  if  the  Act  of  Virginia  author^ 
ized  tbe  structure  of  tbe  bridge,  so  as  to  obstruct 
navigation,  it  would  afford  no  Justlflcatlon  to  Ibe 
Bridge  Comi>any. 

Id.  (n»j  «4t 

38.  Congress  has  sanctioned  the  compact  made 
tween  Virginia  and  Kuntueky,  viz. :  That  the  use 
and  navigation  of  tbe  River  uliio,  so  far  as  tbe  Ter- 
ritory of  Virginia  or  Kentucky  is  oonon'nedt  sluUI 
be  free  imd  oommon  to  tho  cftizenB  of  tbe  Unlt«d 
States."  This  compact  It  obUgatorr,  aud  can  be 
carried  out  by  this  court. 

Id.  at.)  Ht 

ST.  W  here  there  la  a  private  Injurr  from  a  puhUe 
nuisance,  a  Court  of  equity  will  Interfere  by  Id- 
J  unction. 

Id.  ilb.)  «4» 

86.  In  tbls  case,  the  bridge  Is  a  nuisance.  This  l> 
shown  by  measuring  the  height  of  the  bridge,  aod 
of  the  water,  and  of  the  chimneys  of  the  boats. 
The  report  of  tbo  coinmlMloner.  appointed  by  this 
court  to  ascertain  thctM3  Incts,  is  equivalent  to  Ibe 
verdict  of  the  Jury. 

Id.  (lb.}  %*» 

39.  The  report  of  the  commissioner  adverted  to 
and  commented  upon;  the  extent  of  Injury  ea*- 
tained  by  tbe  boats  explained :  and  tbe  Importanoe 
shown  of  maintaining  the  navigation  of  tne  river. 

Id.  ilb.)  M9 

40.  If  a  structui'e  be  declared  to  be  a  nuisance, 
there  is  no  room  for  a  calculation  aod  comparbon 
between  tbe  Injuries  and  benefits  which  It  pro- 
duces. 

Id.  (lb.)  Mt 

41.  Tlierefore,  unlera  there  be  an  elevation  of  Ibe 
lowest  parts  of  the  bridge  for  three  hundred  f<«t 
over  the  channel  of  the  river— not  less  than  one 
hundred  and  eleven  feet  from  the  low  water  mark, 
tbe  fliKirltig  of  the  bridge  di-scending  from  tbe  ter- 
mini of  the  elevation  at  the  rate  of  four  feet  In  tbe 
hundred— or  some  other  plan  shall  be  adopted 
which  shall  relieve  tho  navtgMtlon  from  obsu-uo- 
tlon,  on  or  before  the  first  of  February'  next—the 
bridge  must  be  abated. 

Id.  (Ih.)  849 

«t.  (la  consequence  of  the  Intimation  above  al- 
luded to,  viz  :  "that  some  other  plan  might  be 
adopted"  than  elevating  the  bridge,  the  court,  at  tlie 
request  of  the  counsel  for  tbe  Bridge  Company,  re- 
ferred tbe  matter  to  an  engineer.  After  reeeitiag 
his  report,  the  court  decided  as  follows) : 

Id.  (P,.)  »4t 

43.  The  Bridge  Company  may.  upon  their  own  i*- 
sponstbility,  try  whether  tho  weeumi  cfaanDel  aa 
tte  improved  and  made  passable,  by  means  of  a 
draw,  so  Eis  to  afford  a  safe  and  uaolistrueted  navi- 
gation for  the  largest  class  of  boats,  having  cbim- 
neys  eighty  feet  high,  when  they  cntumit  ram  under 
the  buspenelon  bridge.  This  Is  to  be  done,  if  at  att. 
before  tlte  first  Monony  of  February-  next,  on  which 

UOW^  Itf,  14.  IS,  li 
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day  the  plaintiff  mar  move  the  court  od  the  aub- 
Jeot  of  toe  decree. 

Id.  UbJ  M9 

CONSTITnTIONAL  LAW-H. 
I.  A  9tHte,  uiidftr  Its  voaeral  and  admitted  pow- 
er to  detlae  and  punlab  ollensus  o^lnitt  Its  own 
peuce  and  policy,  may  repet  from  it*  borders  an 
unacccptubiG  poptilatlon,  whether  puuporB,  rrim- 


inats,  f  ujtltlvc!^  or  liberated  slavf^ :  and  conicuueat- 
ly,  maj'  punish  her  citizens  and  others  w)k>  thwart 
tnfs  t>olUiy.  by  harboring,  Hoon.>tinir,orln  any  way 


aaslstlng  such  fugitives. 

-Moore  r.  Pmpie  of  Ittimttt.  <13)  306 

i.  It  is  no  objection  to  such  legislation  that  the  of- 
fender may  be  liable  to  punlshmeut  under  the  Act  I 
of  Conyrev  for  the  same  acts,  when  Injurious  to  I 
the  owner  of  the  f  ugltlTo  alave.  t 
I'l.  (lb.)    306  I 

3.  The  case  of  Prigg  v.  The  Comoion  wealth  of  i 
PennHj-lvaDla,  18  Peters.  630,  presented  thit  follow- 
ing questions,  which  were  decided  liy  the  court :  I 

I.  That  under  and  in  virtue  of  the  Constitution  | 
of  the  United :jtate(s  the  owner ofaalave is i^lotlied  i 
with  eniiro  authority  In  every  state  lii  tin-  Union,  i 
to  seize  and  recapture  hfs  slavo,  wherever  be-  can  ' 
do  It  without  illegal  violence  or  a  breach  of  ibe  I 
peace. 

8.  That  the  government  of  the  United  States  Is  i 
clothed  with  appropriate  authority  and  functions  I 
to  enforce  the  delivery,  on  citilm  of  the  owner,  and  ' 
ha^  properly  exerolp«a  it  In  the  Act  of  Cougrees  uf  ' 
am  February,  ITUS.  I 

3.  That  any  etate  law  or  regulation  which  i 
Interrupts,  Impedes,  limits,  t)mliHrru.«Aes.  delavs  I 
or  postpones  the  right  of  the  owner  to  the  Imnieai-  | 
ate  possession  of  the  slave,  and  iheimmedlato  com-  : 
mand  of  his  8er%-lce,  Is  void. 

/d.  ab.)  300 

4.  This  court  has  not  decided  that  state  legislHtiun 
In  aid  of  the  claimant,  and  which  dous  not  directly 
nor  Indirectly  delay.  Impede  or  frustrate  the  mas- 
ter in  the  exercise  of  his  right  under  tiie  Constitu- 
tion, or  In  pursuit  uf  his  remedy  given  by  the  Act 
of  Congress,  Is  void. 

Id.  (lb.)  306 

8.  Itbelootrs  exclusively  to  the  Political  Depart- 
ment of  the  government  to  recognize  or  to  rttfuse  to 
recognize  a  new govrrnmentinarun-lgn country, 
olalming  to  have  displaced  the  old  and  established 
a  new  one. 

Kennett  v.  ChamberB,  (88)  316 

0.  Until  the  Political  Department  of  the  govern- 
ment actcnowludged  the  Independence  of  Texas, 
the  Judiciary  were  bound  to  consider  the  old  order 
of  things  as  having  continued. 

Id.  lib,)  316 

?.  While  the  government  of  the  United  States  ao- 
knowiedgi'd  Its  treaty  of  limits  and  of  amity  and 
friendship  with  Mexico  as  still  sulisisting  and  ob- 
ligatory, uocitisen  of  the  United  i^taies  could  law- 
fully furnish  supplies  to  Texas  to  enable  It  to  carry 
on  a  war  with  Mexico. 

Id.  (lb.)  816 

6.  A  contract,  made  in  Cincinnati,  after  Texas  de- 
clared Itself  Independent,  but  lieforo  Its  Independ- 
ence was  acknowledged  by  the  United  Rtates, 
whereby  the  complainants  agreed  to  furnish,  and 
did  furnish  money  to  a  Ocneral  In  the  Texan 
army,  to  enable  him  to  raise  and  equip  troops  to 
be  employed  airainst  Mexico,  was  iltesal  and  void, 
and  cannot  be  enforced  lo  a  court  or  the  United 
States. 

Id.  (lb.)  316 

II.  The  circumstance  that  the  Texan  officer  agreed. 
In  consideration  of  these  advances  of  mouey.  to 
convey  to  them  certain  lands  in  Ti;xa9,  of  which 
he  covenanted  that  he  was  then  the  owner,  will 
not  make  the  contract  valid  when  It  appears  upon 
the  face  of  It,and  by  the  averments  in  the  bill,  that 
the  object  and  Intention  of  the  con)|ilalriunt«i[i  biI- 
vancing  the  money  was  to  assist  Tcxa.-*  In  Its  mili- 
tary operations. 

Id.  (Ift.)  310 

10.  A  contract  made  In  the  United  States  at 
that  time  for  the  purchase  of  hind  In  Texas,  would 
have  been  valid  e%'en  if  the  money  tvas  afterwards 
used  to  support  bostiliticR  with  -Mexico.  But  in 
this  cnso  It  was  not  on  ordinary  purchai^e,  but  tht- 
object  of  the  complainants,  as  avowed  in  tliu  ron- 
traut  and  the  bill,  was  to  aid  Texas  In  Its  war  with 
Mexico.  I 

Id.  llh.)  316 

11.  Tbo  contract  being  absnlutely  void  by  the  laws  I 
of  the  United  i^tatcs  at  the  I  Ime  ft  was  made,  the  1 
dreumstauce  that  It  was  valid  iu  Ti>xas,and  that 
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Texas  has  since  become  a  member  of  the  Union, 
doe*  not  entitle  the  complainants  to  enforce  It  In 
the  courts  of  the  United  States. 

7(1.  (lb.)  316 

13.  No  contract  can  be  enforced  In  the  courts  of 
the  United  States,  no  matter  where  made  or  where 
to  be  executed.  If  It  Is  In  violation  of  tbelawsof  the 
United  ^ttatcs,  or  Is  in  contravention  of  the  pnbllo 
policy  oi  the  government  or  In  conflict  wltn  Bub> 
slsting  treaties. 

Id.  (lb.)  S14 

13.  By  the  law  of  Pennsylvania,  the  River  Deiu- 
wure  la  a  public  navigable  river,  held  by  Its  Joint 
sovereigns  in  trufit  for  the  publla 

Ruiidie  V.  LMIauxire  A  Haritan 
CnmitCo.,  (80)  33S 

14.  Riparian  owners,  In  that  State,  have  no  title 
to  the  liver,  or  any  right  to  divert  its  waters,  un- 
less by  llcuuse  from  the  States. 

Id.  (lb.)  335 

15.  Such  license  is  revocable,  and  In  subjection 
to  the  superior  right  of  the  State,  to  divert  the 
water  for  public  Improvements,  either  by  the 
St4itc  dii  ectly,  or  by  a  oorporatloD  created  for  that 
purpose. 

Id.  (lb.)  335 

W.  The  proviso  to  the  Provincial  Acts  of  Pennsyl- 
vania and  New  Jersey,  of  1771.  does  not  operate 
as  a  grant  of  the  usufruct  of  the  waters  of  the 
river  to  Adam  Hoops  aud  his  u^gns,  but  only 
aH  a  license,  or  toleration  of  bis  dam. 

Id.  (lb.)  336 

17.  As.  by  the  laws  of  his  own  State,  iheplaiiiilff 
could  have  no  remedy  against  a  corporation  nu- 
thorizod  to  take  the  whole  waters  of  the  river 
for  the  purpose  of  canalB,  or  Improving  the  navi- 
gation, so.  nellhor  can  be  sustain  a  suit  against  a 
corporation  created  by  New  Jersey  for  the  same 
purpose,  who  bave  taken  part  of  the  waters. 

Id.  (lb.)  836 

18.  The  plaintiffs  being  but  tenants  at  sufferance 
III  the  usulruct  of  tbe  water  to  the  two  States  who 
own  the  river  as  tenants  in  common,  are  not  In 
a  condition  to  question  the  relative  rights  of 
either  to  use  its  waters  without  the  oonaeot  of 
the  other. 

Id.  (lb.)  330 

19.  Tills  cose  is  not  Intended  to  decide  whether  a 
flrat  lleonso,  for  private  emolument,can  support 
an  action  ajgralnst  a  later  llcenaeof  either  sover- 
eign or  both,  who,  for  private  purposes,  diverts 
tbo  water  to  the  injury  of  the  flrst. 

Id.  (lb.)  330 

20.  The  case  of  League  V.  DeVoung  &  Brown,  It 
How.,  IBS,  considered  aud  again  t^stabllshoti,  70. 

^    Id.  (lb.)  336 

«.  Under  thetonth  article  of  the  Treaty  of  1842, 
between  tbe  United  Statesund  (ireut  Britain,  a  war- 
rant wai  Issued  by  n  comudstUoner,  at  tbe  institnce 
of  tbe  British  Consul,  for  the  apprehension  of  a 
person  who.  It  was  alleged,  had  commiiied  an  as- 
sault, witii  Intent  to  murder.  In  Ireland. 

In  re  Kaiiie,  *  (Itti)  346 

22.  The  person  being  arrested,  the  CommlBsioncr 
ordci-ed  him  to  be  committed,  for  the  purpose  of 
abiding  thu  order  of  the  President  of  the  United 
States. 

Id.  (!h.)  3*6 

23.  A  haliea*  cttrprw  wns  then  Issued  by  llieOlreuit 
Court  of  tbe  United  States,  the  District  Judge  pre- 
siding, when,  after  a  bearing,  the  writ  was  dis- 
mlSBcd,  and  too  prisoner  remanded  to  custody. 

Id.  (lb.)  346 

24.  A  petition  was  then  presented  to  the  r.lrouit 
Judge.at  bl.i  clmiiibcrs,  addrcsHcd  to  the  JitHieee 
of  the  Supremo  Court,  and  praying  for  a  writ  of 
JiaJ<«(wairpiw,  which  was  referred  by  the  Circuit 
Judge,  after  a  hearing,  to  the  Justices  of  the  Su- 
preme Court,  in  banK, at  the  commencement  of 
tbe  next  term  thercuf. 

/((.  (lb.)  340 

26,  At  the  meeting  of  the  court,  a  motion  was 
made,  with  the  papers  and  proceedings  tn-cscnted 
to  the  Ciruuit  Judge  annexed  to  the  petition,  fur 
writs  of  liat'cat  cirpusandcfrttfH-nrl  to  bring  up  the 
defendant  and  tbe  record  f  rpm  tbe  Clronlt  Dourti 
for  the  purpose  of  having  the  decision  of  that 
court  examined. 

Id.  (Ih.)  340 

2«.  The  motion  was  ref  nse*!.  the  writa  prayed  lor 
douied,  and  the  petition  dismissetl. 

Id.  iib.)  340 

n,  Wlirre  the  Supreme  CourtoE astBtecertiflcd 
that  there  was  "ilrawii  lnuui>stlon  tbe  validity  of 
statutes  of  tito  Stat4>  of  Ohio,"  titi.,  without  natu- 
injT  tbo  «tiitute4i  Ibis  was  not  cuuuifh  tu  give  Jurls- 
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diction  to  thla  court,  under  the  ioth  seotiou  of  the 
Judiciary  Act. 

Lamli  V.  tToIfrer,  (1*9)  S64 

28.  Nor,  In  tblBcuso,  would  thecoui't  have  bad  lu- 
rlsdlctlon  ff  the  Bttttutcs  had  been  aamed,  bocauBe, 

29.  In  leiUtheLettialatureof  Ohlopa8sedtan"Act 
to  prohibit  the  iRSuinfr  and  circulation  of  unauthor- 
ized bank  paper,"  and  In  iSa»,  an  Act  amendatory 
thereof ;  and  the  question  was,  whether  or  not  a 
canal  company,  incorporated  In  1637.  was  subject 
to  these  Acta.  In  deciding  that  It  was,  the  t^upremo 
Court  of  Ohio  only  gave  a  oonstruction  to  an  Act 
of  Ohio,  which  neither  of  Itaett,  nor  by  its  applica- 
tion. Involved  in  any  way  a  repuffnanoy  to  the  Con- 
stitution of  the  United  States,  by  Impalrliv  the 
obtiinittou  of  a  contract. 

Id.  lib.)  864 

SO.  The  case  of  The  Commercial  Bank  of  Cincin- 
Dati  V.  nuckinifhanrs  Ifjcecutors,  5  Uow.,  817,  ex- 
amined and  sustained. 

Id.  (lb.)  364 

ai.  The  etale  of  Texas  waa  admitted  Into  the 
Union  on  the  29th  of  December.  IftiB,  and  from 
thai  day  the  laws  of  the  United  States  were  ex- 
tended over  it. 

Catkin  V.  Cocke,  (227)  398 

32.  Consequently,  on  the  30tb  of  January,  IMS, 
-  the  revenue  laws  of  Texas  were  not  In  force 

there,  and  vooda  seised  for  a  non-oonpllance  with 
those  law's,  were  lUettally  seized. 

7(1.  (lh.\  308 

33.  In  \Wi  Confrresa  passed  an  Act  (2  Stat,  at  lartce, 
£77) "  makinv  provision  for  tbe  disposal  of  the  pub- 
lic lands  in  the  Indiana  Territory,  and  for  other  pur- 
poses," In  which  it  reserved  from  sale  a  town- 
ship In  each  one  of  three  .districts,  to  be  lo- 
cated by  the  Secretary  of  the  Treasury,  for  the 
use  of  a  seminary  of  teaming, 

'iV-tMiten,  *c.,  V.  Indiana,  (Zm  416 

8*.  In  IWWtheSecretaryofthe  Treasury  located  a 
particular  township  In  tho  Vincennca  district,  for 
the  use  of  that  district ;  and  when,  in  180n.  the  ter- 
ritorial government  Incorporated  a  "  Board  of 
Trustees  of  the  Vlncennes  University,"  the  grant 
made  In  ISM  attached  tu  this  Board,  luthougb,  for 
the  two  preceding  j'ears,  there  had  been  nofrmntee 
In  existence. 

Id.  (Ib.i  416 

35.  Under  tho  ordinance  of  1787 imade applicable  to 
Indiana  by  an  Act  of  Congress,  the  territorial  gov- 
ernment of  Indiana  bad  power  to  pass  this  Aul  of 
Incorporation. 

Id.  fib.)  416 

36.  Tho  language  of  the  Act  of  Congress  by  which 
Indiana  was  udmllted  Into  the  Union,  did  not  vest 
tho  ol'ove  township  in  the  Legislature  of  tbe  State. 

Id.  (ih.t  416 

37.  Tho  Board  of  Trustees  of  the  University  was 
not  a  public  corporation,  and  had  no  political  pow- 
ers. Tbe  donation  of  land  lor  its  support  was  like  a 
donation  by  a  nrlvate  Individual :  and  the  Legisla- 
ture of  the  State  could  not  rightfully  exerciseaiiy 
power  by  which  the  trust  was  defeated. 

td.  Ilh.)  416 

38.  In  1848  the  IiCglslature  of  Maine  passed  an 
Act  declaring  that  no  real  or  mixed  action  should 
bccommeQccd  or  maintained  against  any  person 
In  poa.'M'sslon  of  lands,  where  such  perwn  had 
been  In  actual  posseasiun  for  more  than  forty  years, 
clalnilntc  to  bold  the  same  in  his  own  right,  and 
which  possession  should  have  been  adverse,  open, 
Ticoceahk'.  notorious  iind  ezcluslve.  This  Act  was 
passetl  two  yeari4  after  the  suit  was  commenced. 

WetMcr  v.  Owiper.  (488)  510 

39.  The  cUfct  of  this  Act  was  to  make  the  seisin  of 
the  occupant  during  tbe  llCetimeof  Elizabeth,  ad- 
verse against  bor  son.  when  be  had  no  right  of  pos- 
sesBlon. 

Id.  (lb.)  BIO 

40.  This  Act.  which  tbuspurported  totakeaway 
property  from  one  man  and  vest  it  In  another,  was 
contrary  to  the  Constitution  of  the  State  of  Halnc, 
as  expounded  by  the  highest  courts  of  law  in  that 
State.  And  as  this  court  looks  to  the  decisions 
of  the  courts  of  a  stale  to  explain  its  statutes, 
there  la  no  reason  wl\y  It  should  not  also  look  to 
them  to  expound  Its  constitution. 

Id.  (lb.)  SIO 

41.  Tbe  River  Penobscot  Is  entirely  within  the 
State  of  Maine,  from  Its  source  to  Its  month.  For  the 
last  eight  miles  of  its  course  Ills  not  navigable,  but 
cri>aa(^d  by  four  dams  erected  for  manufacturing 
purposes.  Higher  up  the  stream  there  was  an  im- 
perfect navigation. 

Feosfe  v.  Jtfortr.  {688)  M0 

42.  A  law  of  the  Btate^grantliis  tho  exduiive  dbtI- 

1U4 


gation  of  tho  upper  river  to  a  company  who  were 
to  improve  it.  Is  not  in  conflict  with  tbe  6th  section 
of  the  1st  article  of  the  Constitution  of  the  United 
States,  and  a  license  to  carry  on  Che  coasting  trade 
did  not  entitle  a  vessel  to  navigate  the  upper  wateit 
of  the  river. 

Id.  (lb.)  MS 

CONSTITUTIONAL  LAW-15. 

1.  In  1836  tbe  Legislature  of  Arkanaaa  Incorpo- 
rated a  bank  with  the  uaual  banking  powers  of  ols- 
oount.  deposit  and  circulation,  the  State  being  the 
sole  Stocknolder.  , 

Ourran  v.  State  of  Arkanaai:,  ON)  70B 

2.  Tbe  Bank  went  Into  operation,  and  is.<ued  bills 
in  tho  usual  form,  but  In  November,  1838.  sus- 
pended specie  payments. 

Id.  (lb.)  708 

3.  Afterwards,  theLogisinture  passed  several  Acts 
of  the  following  deecrlptlon : 

1843,  January,  continuing  the  corpomte  exist- 
ence of  the  Bank,  and  subjecting  its  affairs  to  tbe 
management  of  a  financial  receiver  and  an  at- 
torney, who  wei-e  directed  to  cancel  certain  t>ondB 
of  the  State,  held  by  the  Bank,  for  money  borrowed 
by  tho  State,  and  reduce  the  State's  capital  in  tbe 
Bank  by  an  equal  amount. 

1843,  February,  directing  the  ofBcers  to  trans- 
fer to  the  State  a  certain  amount  of  specie,  for  tbe 
purpose  of  paying  tbe  members  of  the  Legislature^ 

1845,  January,  requiring  the  officxrs  Ut  reoeive 
the  bonds  of  the  Htate  which  had  t»een  issued  at 

Sart  of  the  capital  of  tho  Bank  in  payment  ft>r  dAila 
ue  to  the  Bank. 

1846,  January,  another  Act,  taking  away  certain 
specie  and  par  funds  for  the  purpose  of  pa^'ing 
members  of  tbe  Legislature,  and  pladog  other 
funds  to  the  credit  of  the  State,  subject  to  be  dramm 
out  by  appropriation. 

1846,  vesting  In  tbe  State  all  titlee  to  real  estate 
orother  property  taken  by  the  Bank  In  payment 
for  debts  due  to  It. 

1849.  rtMjuiring  the  officers  to  receive^  In' pay- 
ment of  debts  due  to  the  Bank,  not  only  the  bonds 
of  tho  State,  which  had  been  Issued  to  constitute 
the  capital  of  the  Buili.  but  those  also  wb  tch  hod 
been  iestled toconstltutetheoapltolofother bank- 
ing oorporallons  which  were  then  Insolvent. 

Jfl.  (Ih.)  705 

4.  Upon  general  principles  of  law.acreditorof  an 
Insolvent  corporation  can  pursue  its  assets  into  the 
hands  of  all  other  persons  except  Inmn  jMe  cred- 
itors or  purchasers,  and  there  is  nothing  In  the 
character  of  tho  parties  in  the  present  case,  or  in 
the  laws  transferring  the  property,  to  nuke  It  an 
exception  to  the  general  rule.  For  the  Supreme 
Court  of  Arkansas  has  decided  that  the  State  can 
be  sued  In  this  ca«e. 

Id.  lib.)  705 

6.  The  blllsof  the  Bank  being  payable  on  demand, 
there  was  a  contract  with  the  holder  to  pay  them: 
and  these  laws,  which  withdrew  the  ssaetB  at  tbe 
Bank  Into  adiITerent  cbaaiiel,  Impaired  the  oMIga- 
tionof  this  contract. 

Id.  (Ih.)  T05 

6.  Nor  does  the  repealor  modification  of  tbochar- 
tci-  of  tho  Bank  by  the  Legislature  prevent  this 
conclusion  from  being  drawn.  But  In  tbiscasottie 
charter  of  the  Bank  lias  never  been  repealed. 

Id.  lib.)  709 

7.  Besides  the  contract  between  the  bill  hnlder 
and  the  Bank,  there  wss  a  contract  between  t Ik- bill 
holder  and  tho  State,  which  bad  placed  funds  in  the 
Bank  for  the-  purpose  of  paying  its  debts,  and 
which  had  no  right  to  withdraw  those  funda  after 
the  right  of  a  creditor  to  them  had  accrued. 

Id.  (lb.)  70S 

8.  Tho  State  had  no  right  to  pass  these  laws,  under 
the  circumstances,  either  as  a  creditor  of  the  Ikmk 
or  as  a  trustee  laklog  poseeesion  of  the  real  estate 
for  tbe  bcncflt  of  all  the  creditors. 

Id.  (lb,)  70ft 

9.  The  several  laws  examined. 

Id.  (Ih.)  70* 

10.  Tbe  Supreme  Court  of  the  SUle  hold  tbew 
laws  to  be  >  atld,  and  consequently  the  Jurlsdktioo 
of  this  court  attaches  under  tbe  Rlth  section  of  the 
Judiciary  Act. 

Id,  (lb.)  761 

11.  The  soil  under  the  public  navigable  waters  of 
East  New  Jersey.  Ifclongs  to  tbe  State  and  not  to 
the  proprletot-s.  This  court  so  decided  in  the  ease 
of  Martin  v,  Waddcll,  10  Peters.  837  ;  and  the  prin- 
ciple covers  a  case  whereland  has  boeu  rc-o)auned 
from  the  water  under  an  Adt  of  the  LegMatutvi. 

Dmv.  Jawg  Companv,    <  (UK  7ST 
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CONSTITtrriONAL  LAW-ie. 

1.  In  the  war  with  Mexico,  the  port  of  San  Fran- 
cisco was  oonc|iK'red  by  the  arms  of  the  United 
StutvB.  in  thv  yvur  IMQ,  and  shortly  afterwards  the 
Unit^'d  Stated  bad  military  poasesBlon  of  all  of  Up- 
per rullfornia.  Early  hi  1847  the  President  of  the 
United  Stntee,  as  constitutional  coiuiuandcr-la- 
chlef  uf  the  army  and  navy,  authorized  the  mili- 
tary and  naval  commaiiderB  of  the  United  States 
forocs  in  Calirornla  to  exercise  tho  bellltrcrent 
rlijrhts  of  a  conqueror,  and  Uy  form  a  civil  and  mil* 
Itary  s»vernt)ient  for  the  conquered  territory, 
with  uimer  to  impose  duties  on  imports  and  ton- 
uat^e  fur  thi'  support  of  euch  ifox-ernment,  and  of 
the  army,  wblcn  had  the  conqueatln  poastjfston. 
(.^riMttt  V.  Uitrrlmm,  (IM) 

8.  ThU  was  done,  and  tonnasre  and  import  du- 
ties were  levied  under  a  war  tantf,  which  had  been 
established  by  the  civil  government  for  that  pur- 
pose, until  otttclal  notice  was  received  by  the  civil 
and  millUirf  GoverDf>r  of  I'alifornla,  that  a  treaty 
of  peace  baa  been  made  with  Mexico,  by  which  Vp- 
pcr  Calirornla  bad  beeo  oeded  to  the  United  States. 
lit.  (lb.)  880 

3.  Upon  receiving:  this  intelligenoe  the  Governor 
(llrccu-d  that  import  and  toniiatie  duties  should 
thereafter  be  levied  in  conformity  with  such  aa 
were  to  be  paid  in  the  other  parts  of  the  United 
Stateo,  by  ibe  Acts  of  Conarress ;  and  for  such  pur- 

K»e  he  ap|)oluted  the  defeudant  in  this  suit,  col- 
:tor  of  the  port  of  San  Francisco. 

id.  (lb.)  880 

4.  The  pinlnriff  now  seeks  to  recover  from  him 
certain  lonnaife  duties  and  Imposts  upon  CorelKD 
mcrchandi^-  puid  by  thero  to  the  defendant  as  col- 
lector between  the  'M  of  February,  1848  (the  date  of 
the  Treaty  of  Peace),  and  the  13tn  of  November. 
1849 1  when  the  oo Hector  appointed  by  the  President, 
accordiuif  to  law,  entered  upon  the  duties  of  his 
office).  Upon  thegrouodtiiatther  had  been  illegally 
exacted. 

Id.  tlb,)  889 

5.  The  formation  of  the  civil  ffovernmeut  in  Cal- 
ifornia, when  it  was  done,  was  the  lawful  exercise 
of  d  bellij^erent  right  over  a  conquered  territory. 
It  was  the  existing  goverumeat  wneii  the  territory 
was  ceded  tu  the  United  States,  as  a  conquest,  and 
did  not  cense,  as  a  mutler^if  course,  or  as  a  conae- 
quenco  of  the  restoration  of  ptiace;  and  It  was 
nKhifully  continued  alter  peai-o  was  made  with 
Mexico,  until  Congress  iegislated  otiierwise,  uuder 
lis  (.-tinstitittlOMal  power,  to  dispose  of  and  make  all 
needful  rulfs  and  regulations  respecting  the  ter- 
ritory or  other  property  belonging  to  the  United 
Status. 

id.  (lb.)  88ft 

e.  The  tonnage  duties,  and  duties  upon  foreign 
goods  Imported  into  San  Francisco,  were  legally 
iiemnnd<.'ii  and  law  fully  willectedby  the  civil  gov- 
ernor, whilst  the  war  uontiuucd.  and  afterwards, 
from  the  ivtltlcHtion  of  the  Treaty  of  Peace  uniii 
the  revenue  system  of  the  United  States  was  put 
into  practical  opcratinn  In  California,  utider  Acts  of 
Cuiigrctis  parsed  for  that  puriwse. 

Id.  (Ih.)  889 

7.  The  const! tutlDOftl  privilege  which  a  citizen  of 
one  stale  has  to  sue  a  citizen  of  another  state  In 
the  federal  courtjj  ctmnot  bu  taken  away  by  the 
erectiuD  of  the  latter  into  a  corporation  by  iho 
laivs  of  the  stutc  Id  which  they  live.  The  corpora- 
tion itnelf  may  therefore  be  sued  a^sueb. 

Marshall  v.  Baltimore  ami  Ohiit 
Bailmad  Co.,  eS3 

00N8TUUCTI0N  OP  8TAT(rrB3-13. 
See  Statutes. 

CONTKACT-18. 
I.  Wtaoretherewasacontrnctforthesaleofland 
for  the  purehuse  of  which  Indorsed  notes  were 
frlven.  but  before  the  tlmn  arrived  for  the  making 
of  a  deed,  the  purchaser  failed,  and  the  liability  to 
pay  the  note  became  Sxvd  upon  the  indnrser ;  and 
a  now  contract  was  made  between  the  vendor  and 
tbo  Indorser,  that.  In  order  to  protect  the  Indorscr, 
he  should  he  substituted  in  place  of  the  original 
purchaser,  fresh  notes  iK-lng  given  and  the  time  of 
luymeiit  extended,  evidence  was  admlsslblo  to 
show  that  the  latter  contract  was  a  substitute  for 
the  former. 

Bradford  V.  IfntnnBankofTen- 
neawe.  (571  49 

3.  A  part  of  the  land  having  been  sold  for  taxes 
wbllst  tbo  Urxtset  of  not'-s  was  running  to  matuH- 
'  ty  (the  vendet*  having  been  put  Into  poHseiuilou}, 
una  the  vendor  being  Ignoiant  of  that  fact  when 

UoWABO  lU,  14.  19, 10. 


the  oontraot  of  BubsUtutlon  was  made,  all  that  the 
indorser  can  Claim  of  the  vendor,  Is  a  deed  for  the 
land  subject  to  the  Inoumbrancos  arising  from  tbo 
tax  sales.  The  notes  given  for  the  substituted 
contnct  must  be  paid. 

Id.  (lb.)  49 

8.  Tbo  indorser  having  filed  a  bill  Tor  a  spooltla 
performance  upon  the  title  bond,  whli^  ho  bad  re- 
ceived from  the  vendor,  this  court  will  not  content 
Itself  with  dlsmlsclng  his  bill  without  prejudice, 
and  thus  give  rtse  to  further  litigation,  but  proceed 
to  pass  a.DDal  decree,  founded  om  the  above  prin- 
ciples. 

Id,  lib.)  49 

4.  Where  the  covenant  purported  to  be  made  be- 
tween two  persons  by  name,  of  the  Hrst  part,  and 
the  corporate  company,  of  the  second  part,  and 
only  one  of  the  persons  of  the  first  part  signed  the 
Instrument,  ana  the  covenant  ran  between  the 
party  of  the  Urst  part  and  the  pany  of  tbo  second 
pafU  it  was  proper  for  the  person  who  had  signed 
on  the  first  part  to  auealoncibecause  the  covenant 
inured  to  the  benefit  of  those  who  were  parties 
to  It. 

PhOadelphia.  WUmtngtan  A 
Baitlmitre  RaUrvad  Oimpany 
V.  Howard.  (808)  107 

9.  In  this  particular  case,  a  covenant  to  finish  the 
work  by  a  certain  duv,  on  the  one  part,  and  a 
covenant  to  pay  montnly  on  the  other  part,  were 
distinct  and  mdependent  covenants.  And  a  right 
In  the  Company  to  annul  the  contract  at  any  time, 
did  not  Include  aright  to  forfeit  the  earnings  of 
the  other  party.  Tor  work  done  prior  to  the  tiqie 
when  the  contract  was  annulled. 

Jd.  lib.)  107 

5.  A  oovemint  to  do  the  work  acoordiuR  to  a  cer- 
tain schedule,  which  schednle  mentioned  that  It 
was  to  be  done  according  to  the  directions  of  the 
engineer,  bound  the  Coiuimny  to  pay  for  the  work, 
which  was  executed  according  to  such  directions, 
although  n  profile  was  departed  from  which  was 
made  out  before  thccontract  was  entered  into. 

Jd.  (lb.)  107 

?.  So,  also,  where  the  contract  was,  to  phtce  the- 
waste  earth  where  ordered  by  the  engineer.  It  was 
the  duty  .of  the  engineer  to  provide  a  convenient 
place;  and  If  ho  failed  to  do  so,  the  other  party  was 
entitled  to  damages. 

Id.  tlh.)  107 

8.  Where  the  contract  anthorlsod  the  Company  to 
retain  fifteen  per  cent,  of  the  earnings  of  the  wa- 
tnictor,  this  was  by  way  of  Indemnity,  and  not  for- 
feiture ;  and  they  were  bound  to  pay  It  over,  un- 
less the  Jury  should  be  satisfied  that  tbo  Comnany 
bad  sustained  an  etjuivalent  amount  of  damage  by 
the  d(  f  jult,  negligence,  or  misconduct  of  the  con- 
tractor. 

Id.  Ob.)  107 

9.  Wiiere.  in  the  progress  of  the  work,  the  con- 
tractor was  stopped  bj'  an  Injunction  Issued  by  a 
court  of  chancery,  he  was  not  entiili^d  to  recover 
damages  for  the  delay  occasioned  br  it,  unless  the 
Jury  should  find  that  the  Ctmipany  aid  not  use  rea- 
sonable diligence  to  obtain  a  dissolution  of  the  In- 
junction. 

Jd.  (7b.)  107 

10.  If  the  Company  annulled  the  contract  merely 
for  the  purpose  of  having  the  work  done  cheaper,  or 
for  the  purpose  of  oppressing  and  Injuring  the 
contractor,  he  was  entitled  to  recover  damages  for 
any  loss  of  profit  he  mhrht  have  sustained ;  and  of 
the  reasons  which  lulluenced  tbo  (;ompany,  the 
Jury  were  to  be  the  Judges. 

id.  (Jb.)  107 

11.  In  equity,  whcreacredltorogroes  to  receive 
speciflo  articles  In  satisfaction  of  a  debt,  oven  al- 
though It  bo  a  debt  upon  bond,  secured  by  mort- 
gage, he  will  be  held  to  tho  performance  of  his 
agreement. 

I'ery  V.Levy,  (346)  173 

IS.  But,  in  order  to  bring  a  case  within  this  prin- 
ciple, there  must  be. 

1.  An  agreement  not  inequitable  In  Its  terms 
and  etntct. 

S.  A  valuable  consideration  for  such  agree- 
uicnt. 

3.  A  roadlnoas  to  perform,  and  the  absence  of 
hiches,  on  the  part  of  the  debtor. 
M.  Ob.)  179 

13.  Where  the  agreement  to  receive  payment  in 
goods  was  made  by  a  person  who  acted  under  a  * 
power  of  attorney  from  the  creditor,  authorizing 
Dim  to  ti-adcBcIt,  and  dlsposeof  iiou-s.  bills,  Imnds, 
or  mortgagee,  ami  under  this  power,  a  partial  pay- 
mont  WHS  rooolved  In  goods,  which  was  aftturwarda 
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recognized  as  4  pjijrmoat  hy  tbe  creditor,  tbo  power 
waa  bUtBcleot  toauiborizc  an  otrrccmeDt  to  receive 
tbu  remaining  amount,  alao,  in  goods,  at  any  time 
wben  vallod  for  within  twf^lvu  uiontbs,  espuclally 
as  tbo  bond  bad  yet  four  years  to  run. 

Veryv.Ltvy,  (3i5)  173 

U.  This  ajfreeuient  was  not  Inequitable;  there 
was  a  valuable  consideration  for  It;  and  the  debtor 
was  always  ready  to  oonipty  with  it.  00  bis  part- 

la.  '  '  173 

16,  Tbe  creditor  cannot  now  alloffo  fraud  lu  liis 
debtor.  It  is  uut  chariced  In  the  bill;  and  although 
he  may  not  have  known  of  tbe  ugri.'vuiHnt  when 
the  bill  was  fmrned,  yet,  wbon  the  answer  came  In, 
hemlgbtnave  amenaedbts  bill,  and  charged  fraud. 
Id.  (lb.)  178 

CONTRACT— 14. 
Kor  ante-nuptial  contmcte,  see  Chancery. 

1.  It  beloGga  exclusively  lu  tbe  Political  Depart- 
ment of  the  goi'erument  to  i-ecognlze  or  to  refuse 
to  recognize  a  new  government  in  a  fordgn 
country,  claimiUK  to  have  displaced  tbo  old  andes- 
tabliihcda  now  one. 

KenmU  0.  Cluimber*.  (38)  316 

2.  Until  the  Political  Department  of  tbe  govern- 
ment acknowledged  tbe  Independence  oi  Texas, 
tbe  Judiciary  were:  bound  to  consider  the  old  order 
of  things  as  naving  continued. 

M.  (16.)  816 

8.  While  the  government  of  the  United  States  ao- 
knowlcdtfed  itu  treatvof  limits  and  of  amity  and 
friondsbip  with  Mexico  asstlU subslstiogaud oblig- 
atory, no  oKlzen  of  the  United  States  could  law- 
fully furnish  rappUee  to  Texas  to  enable  it  to 
carry  on  the  war  against  Mexico. 

Id.  {lb.)  316 

4.  A  contract,  made  in  Cincinnati,  after  Texas  de- 
clared itself  Independent,  but  before  its  Independ- 
ence was  ackuuwiedgcd  by  the  United  Siaies, 
wbei-eby  tbe  oomiilalaants  agreed  to  furnish,  and 
did  ruruish  monoy  to  aOeneral  in  the Texun  army, 
t'l  unable  him  to  raise  and  equip  troops  to  be  em- 
ployed against  Mexico,  was  Illegal  ond  void,  and 
cannot  be  enforced  In  a  court  of  the  United  States. 

td.  (lb.)  316 

5.  The  circumstances  that  the  Texan  offloei- 
agrc«d,  in  consideration  of  theeo  advances  of 
moncv,  to  convey  to  them  certain  laads  In  Texas, 
of  which  he  covenanted  that  be  wosthen  theowner, 
will  iiot  inakethe  contract  valid  when  it  appears 
upon  the  face  of  it,  and  by  the  averments  in  the 
bill,  that  the  object  und  Intcntfoosottbeoomplain- 
outs  In  advnuclng  tbe  money  was  to  assist  Texas 
In  its  military  operations. 

.  Id.  (lb.)  316 

6.  A  contract  made  In  the  United  States  at  that 
time  for  tbe  pureliaBe  of  land  in  Texas,  would  have 
been  valid  even  Ifthe  money  was  afterwards  used 
to  support  hostilities  with  Mexico.  But  in  this  case 
It  was  not  an  ordinary  purchase;  but  the  object  of 
tbe  cum  plainonts,  as  avowed  in  in  the  contract  and 
the  bill  was  to  aid  Texas  In  Its  war  with  Mexico. 

Id.  ilb.)  816 

7.  The  contract  belntr  absolutely  void  by  tbe  laws 
of  tbe  United  Sutes  at  the  timelt  was  made,  the 
circumstance  that  It  was  valid  in  Texas,  and  that 
Texas  bas  sinco  become  a  member  of  the  Union, 
does  not  entitle  the  complainants  to  enforoe  It  In 
the  courts  of  the  United  States. 

Jii.  (lb.)  316 

•  8.  No  contract  can  be  enforced  In  the  courts  of 
the  United  States,  no  matter  where  made  or  where 
to  bo  executed,  if  it  is  in  violation  of  the  laws  of 
the  United  8tat4.-s.  or  Is  In  contravention  of  the 
public  policy  of  the  government  or  in  condot  with 
sutMistiDg  treaties. 

Id.  ilb.)  316 

9.  Whcrothere  was  a  Judirmentat  law  against  a 
defendant  in  MIsslsMppi,  and  he  sought  relief  in 
equity,  upon  the  ground  that  tbe  consideration  of 
the  contract  was  the  introduction  of  slaves  into 
the  State,  and  conaequently  Ilk-gal :  a  f»>urt  of 
equity  will  not  grant  relief,  because  the  complain- 
ant was  in  pariiielictii  with  the  other  party. 

SampU  c.  Bat-nee,  (70)  330 

10.  Moreover,  such  a  defense  would  have  been 
good  at  law,  and  the  averments,  that  decoplloti 
was  praoUeed  to  prevent  the  complainant  from 
making  tbe  defense,  are  not  sustained  by  the  evi- 
dence In  the  case.  And.f  nrther,  after  the  Judvment, 
the  complainant  gave  a  forthcoming  bond,  thus 
recognizing  the  rolldlty  of  tbo  Judgment. 

id.  (lb.)  330 

11.  In  1834  Burden  obtained  a  patent  for  a  new 
and  useful  Improrement  Id  tbe  maohtnory  for  man* 

Ills 


ufaoturing  wrought  nails  and  splkea.  which  be  is- 
signed  to  the  Troy  Iron  and  Nail  Factory,  and  alsa 
covenanted  that  he  would  convey  10  thatoumpany 
any  Improvement  which  be  might  thereafter 
make. 

Tr*ty  Jrwn  ond  Natt  FUetftry  v. 
Cnrniny,  OSS)  tn 

18.  In  IStO  he  made  such  an  Improvement,  for 
making  hook  and  brad-beaded  spikes,  with  a  bend- 
ing lnvcr,  which  he  assigned  to  the  Troy  Iron  sod 
Nail  Factory  in  1640. 

Id.  (rr>->  3U 

13.  Before  this  last  asstgnment,  however,  vtx. :  In 
lf45,  Burden  made  an  agrecmont  with  Cnrnlnr, 
Horner  and  Wlnslow,  m  which,  among  other 
things,  it  was  agreed  that  both  parties  might  there- 
after manufacture  and  vend  aplkea  of  pucb  kind 
and  character  as  they  saw  fit,  notwltbstandlog  tbdr 
coufllctlngclaims. 

Id.  (Ift.l  S8» 

U.  Owing  to  the  peculiar  attitude  of  the  parties  t» 
each  other  at  the  time  of  m  tktng  this  agrcH-upn*. 
and  tbe  lanKuagc  used  in  It,  it  cannot  be-  <-^instru«d 
into  a  permission  to  Corning,  Homer  and  Winalow, 
to  use  the  improved  machinf  ry  patented  by  Burden 
in  1S40;  and  the  right  to  use  It  having  passed  10 
the  Troy  Iron  and  Nail  Factory,  a  perpetual  to- 
Junctlon  upon  (}omlitRi  Homer  and  wlnslow,  wQ] 
be  decreed. 

Id.  (lb.)  »8» 

IS.  Where  the  Marshal  ofthe  District  of  Columbia 
engaged  the  services  of  a  clerk  for  a  stipulated 
sum  per  annum,  aitd  the  service  continued  wiiboui 
any  new  agr<^ment,  and  tbe  Jury  were  instructed 
thattliey  might  imply  a  new  agree mcnL  to  pay 
the  clerk  at  a  different  rate,  this  Instruction  was 
erroneous.  Thei*  was  nothing  In  the  evidence 
from  which  tbe  Jury  oould  Imply  such  new  agn«» 
mcnt. 

JVttUv.  Jfinor.  (*M)  «» 

COKTBACT-Ifi. 

1.  Black,  08  agent  for  the  owners,  contracted  to 
sell  a  targe  quantity  of  land  In  Maine,  which  coo- 
trnct  was  assigned  by  tbe  vendee,  until  It  come, 
through  mesne  assignments.  Into  tbe  bands  of 
Miller  and  others. 

Oanvw  V.  Davis.  (SW) 

2.  Payments  were  made  from  time  to  time  on  a^ 
count;  but  at  length,  in  consequence  of  a  failure 
to  make  the  payments  stipulated  In  tbe  con  Irani- 
an d  by  virtue  or  a  clause  oontalned  In  It  tbe  con- 
tract becomo  void. 

Id.  lib.)  •»» 

8.  In  this  state  of  thing*.  Miller  employed  one 
Faulk  to  ascertain  fn>m  Black  tbe  lowest  pric«  that 
be  would  take  for  tbe  land,  and  then  to  sell  to  oth- 
ers for  the  hlghost  price  that  he  could  got. 

Id.  (lit.)  6OT 

4.  Paulk  sold  and  assigned  the  contract  to  Davit 
for  $1,000. 

W.  (Ih.)  e»s 

5.  Upon  the  theory  that  Paulk  and  Uavfc  t-n* 
tered  Into  afraudulent  combination,  still.  Hilter 
and  others  are  not  entitled  to  demand  tliut  a  court 
of  equity  should  consider  Davis  as  a  tru'K-e  of  tbe 
lands  for  their  use.  They  had  no  interest  in  them, 
legal  or  equitable,  nor  anything  but  a  good  will, 
which  alone  was  tbe  subject  matter  ol  the  fraud. 
If  there  waH  any. 

Id.         *  ilb-t  —t 

A.  But  the  evidence  shows  that  this  K««od  will 
did  not  exist ;  for  Block  was  not  witling  to  sell  to 
Miller  and  others  fort  leas  price  than  to  ooy  other 
pei*8on. 

Id.  '-lb.\  MM 

7.  Although  Paulk  represented  himself  to 
acting  for  Miller  and  othcm.  when  In  reality  he 
was  representing  Davis,  vet  be  did  not  obtf.ln  tbe 
land  at  a  reduced  price  thereby ;  but.  011  the  oor- 
trary,  at  its  fair  market  value. 

r.i.  tibi  •« 

8.  The  charges  of  fraud  In  tbe  bill  arc  dtoiod  10 
the  answers,  and  the  evidence  la  uotsulBcient  to 
sustain  the  allegations. 

id.  (Ih.)  6»t 

9.  The  City  of  New  Orleans  sold  a  lotlnlhecU?  I,ir 
I  u  certain  sum  of  money,  the  payment  of  which  woi 
I  not  exact<-d,  but  the  interest  of  It.  pnyobh- quarCer- 
'  1)',  remained  as  a  ground  rrnt  upon  the  kits.  1 1  wm 

further  stipulated,  that  if  two  of  tbc-M- pavmetita 
sbouli*  he  in  arrear,  the  city  could  proce«^d  Judksl- 
ly  for  the  recoicrj'  of  nos-awslon.  with  damajm. 
aud  the  vendees  were  tu  torft-lt  their  title. 

Arvikrmn  v.  Bock,  iSSW  714 

HtHKAKD  13,      15,  U. 
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10.  six  yenra  afterwardm  tbo  city  conveyed  the 
iniDio  lot  to  another  penion.  wbo  tninsrerred  it  to 
ao  asifiKiiee. 

W.  (lb.)  714 

11.  The  title  of  the  first  ven<)ee  could  not  be  de- 
vi'sted  without  some  judicial  proceeding,  nnd  the 
dissolution  of  the  coatnict  could  not  be  inferred 
merely  from  the  tact  that  the  tAtj  bad  made  a  sec- 
ond oon^'erance. 

M.  (lb.)  714 

12-.  Therefore,  the  deed  to  the  second  vendee,  «nti 
f  iiim  him  to  his  af>9ignce,  wore  not,  of  themselveB, 
cvidenuo  to  support  the  ptea  of  prescription.  The 
city,  not  hnxInR  resumed  its  title  in  thereictilar 
mode,  could  not  tmnsfer  either  a  lawful  title  or 
psscSHion  to  its  second  vendee. 

Id.  ilb.)  714 

CONTRACTS— 18. 

1.  Where  B  contract  was  made  to  obtain  a  certain 
hiw  from  the  Ijeglslature  of  Viroinla,  and  stnted 
to  be  made  on  the  ba<<iB  of  a  prior  communication, 
thlf^uommunloattou  is  competent  evidence  lu  asult 
upon  the  contract. 

ManhaU  p.  Baltimore  and  Ohio 
liallroail  Oi.,  (8H)  968 

3.  A  ciintract  Is  void,  as  against  public  policy,  and 
curt  hitvo  no  Btaiiding  In  court  by  which  one  party 
Btii)ulnti» to  employ  a  nutpbor  of  soorot  ajfents  in 
order  to  obtain  the  pa-ssatre  of  a  particular  law  by 
the  I/>jj:islaturo  of  a  state,  and  tbo  other  party 
promise  to  pay  a  large  sum  of  money  in  case  the 
law  should  pass. 

M.  ■    (lb.)  963 

■'!.  It  was  aNovoIdlf,  when  it  was  made  the  parties 
attrwd  to  concenl  from  the  members  of  the  I^egls- 
luturc  the  fact  that  the  one  party  waa  tbo  a^ent  of 
the  other,  and  was  to  rucolve  a  componsatlon  for 
hia  aervloosin  case  of  the  passage  of  the  law. 

Id  1/6.)  963 

4.  And  If  there  was  no  a^rreemcnt  to  that  effect 
there  can  be  no  recovery  upon  the  contract.  1(  tn 
fact,  the  airent  did  conceal  from  the  members  of 
the  Leiflsiature  that  he  wason  aventwhowaato  »• 
eelve  i;ompetisatlon  for  his  serviuea  io  case  of  tbo 
puasuffe  of  the  luw, 

/d.  (76.)  953 

-5.  Moreover,  in  this  particular  ease,  the  law 
which  was  pitBsed  was  not  such  a  one  as  was  stipu- 
lated for,  and  upon  this  ground  there  can  be  no 
recovery. 

Id.  (Tb.)  063 

ft.  There  havintc  been  a  special  contract  between 
the  parlies  by  which  the  entire  compensation  was 
rcKUlated  and  made  contingent)  there  could  bo  no 
recovery  on  account  for  quantum  meruit. 

Id.  (Tl}.)  963 

I.  bi  1S45  the  Legislature  of  Ohio  paescdUKcneral 
blinking  law,  the  flfty-ninth  section  of  which  re- 
quired the  oMcors  to  make  semi-annual  dividends, 
and  the  sixtieth  reqiilred  them  to  set  off  six  per 
t^^i-nt.  of  such  dividend:)  for  the  use  of  the  State, 
which  sum  or  amount  so  setoff  should  be  in  lieu  of 
all  taxps  to  which  the  company,  nr  the  stockholders 
therein,  would  otherwise  be  subject. 

Id.  lib.)  968 

K.  This  was  a  contract  Sxing  the  amount  of  tax- 
ation, and  not  n  law  prescribing  a  rule  of  taxation 
until  ehang<Hl  by  the  Legliilnttire. 

Stale  Bank  t,f  Ohln  v.  Knn,>ji,  (869)  077 

0.  Tn  I3ril.  an  Act  entitled  "An  Act  to  tax  banks, 
and  bank  and  other  stocks,  the  same  as  property  Is 
now  taxable  by  the  laws  of  this  State.  The  op- 
eration of  this  law  being  to  increase  the  tax,  the 
banks  were  not  bound  to  pay  tbat  Increase. 

Id.  (lb.)  977 

10.  A  municfpnl  corporation,  in  which  Is  vested 
some  portion  ot  the  administration  of  tiio  gnvern- 
uiont,  may  be  changed  at  the  will  of  the  Legisla- 
ture. But  a  bank,  where  the  stock  is  ownod  by  in- 
dividuals. Is  a  private  corporation.  Itn  charter  Is  a 
lefrislativc  contract,  and  cannot  be  chaiiiced  with- 
out its  assent. 

Id.  (lb.)  077 

II.  The  preceding  case  upon  this  subject,  exam- 
ined, and  the  cose  of  the  Providence  Bank  v.  B11I- 
IngB,  4  Peters,  fiSl,  ezplaiaed. 

Id.  (lb.)  977 

K.  In  1838  the  Legislature  of  the  Territory  of 
Iowa  authorized  Fanning,  his  heirs  and  U:wlvns,  to 
establlsli  and  keop  a  ferry  across  the  .Ml8.<<lK8ippi 
Itlvur,  at  the  Town  of  Dubuque,  for  the  term  of 
twenty  years ;  and  enacted  further,  that  no  court 
orlHwrd  of  county  commissioners  should  author- 
ize any  person  to  keep  a  ferry  witbin  (he  llmlta  of 
the  Town  of  Dubuque. 

Howard  18, 14,  IS,  16. 


18.  In  IStOFannlnff  wasatithorizedtokeepahorse 
ferryboat  Instead  of  a  ■tcamboat, 

14.  In  1847  the  General  Assembly  of  the  State  of 
Iowa  passed  an  Act  to  incorporate  the  City  of  Du- 
buque, the  flfleenth  section  of  which  enacted  that 
the  "  city  council  shall  have  power  to  ticensc  and 
establish  ferries  across  the  Mi8?[s.a|ppi  River,  from 
said  city  to  the  opposite  shore,  and  to  fix  the  rates 
of  the  same. 

15.  In  IBul  the  Mayor  of  Dubuijiie,  acting  by  the 
authority  of  the  city  council,  granted  a  license  to 
Gregoire  Iwbo^e  agent  ilogg  was>,  to  keep  a  ferry 
for  six  years  from  thelsc  of  April,  18ISa,  upon  cer- 
tain payments  and  conditions. 

16.  The  right  granted  to  Fanning  was  not  exclu- 
sive of  such  a  license  as  this.  The  prohibition  to 
license  another  ferry  did  not  extend  to  the  L^la- 
lature,  nor  to  the  city  council,  to  whom  the  Legl*- 
lature  had  delegated  Its  power. 

Fanninu  V.  Orevi'irr.  et  al.,  (534)  1043 

IT.  Nor  wax  It  necessary  for  the  city  council  to 
act  by  an  ordinance  In  the  case.  Corpomtlons  can 
make  contracts  through  their  agent  without  the 
furmallties  which  the  old  rurea  of  law  require. 

Id.  ilb.)  1043 

COPYRfGHT— 14. 

1.  Where  the  copyright  of  a  map  was  taken  out 
under  the  Act  of  Congi-esa,  and  the  copperplate  en- 
graving seized  and  sold  under  an  execution,  the 
purchaser  did  not  ncqulrothet^httostrlkeolland 
sell  copies  of  the  map. 

Stephenxv.  Cadu,  (5S8)  688 

2.  The  court  below  decided  tbat  an  injunction  to 
prevent  such  striking  off  and  selllnK'.  could  not 
Issue,  without  a  return  of  the  purchase  money. 
This  decision  was  erroncouB. 

Id.  (lb.)  628 

8,  A  copyright  is  a  "  property  in  notion,  and 
has  nn  corporeal  tangible  substance,"  and  is  uot 
the  subject  of  seizure  and  sale  by  execution. 
It  can  be  reached  by  a  creditor's  bill  in  chancery, 
but  iu  Buch  cose,  the  court  would  probably  have 
to  decree  a  transfer  In  the  mode  pointed  out  In  the 
Aot  of  Congi«8e. 

Id.  (Jb.)  5» 

CORPORATION-16. 

See  Taxes. 

See  Church,  Methodist  Episcopal- 

1.  A  citizen  of  Vlrfrinla  may  sue  the  Baltimore 
and  Ohio  Railroad  Company  In  the  Circuit  Court  of 
the  United  States  for  Maryland,  and  an  averment 
that  the  defendants  are  a  body  corporate,  created 
bv  the  Legislature  of  Maryland,  is  sufScleDt  to 
give  the  court  Jurisdiction. 

Mamhall  v.  licUimnre  and  Oftlo 
RtMToad  Comvany,  (314)  083 

2.  The  constitulional  privilege  which  a  citizen  of 
oue  state  has  to  sue  the  citizens  of  anoihor  state 
in  the  federal  courts  cannot  betaken  away  by  the 
erection  of  the  latter  Intoa  corporation  by  the  laws 
of  the  Slate  in  which  they  live.  The  corporation 
itself  may  therefoi-e  be  used  as  such. 

Id.  (lb.)  9S3 

8.  In  l838theLeglsIatureof  the  Territory  of  Iowa 
authorized  Fanning,  his  heirs  and  assigns,  to  estab- 
lish and  keep  a  ferry  across  the  Mississippi  River. 
Rt  the  Town  of  Dubuque,  for  the  term  of  twenty 
years;  and  enacted  further,  that  no  court  or  board 
of  county  commlssionerB  should  authorize  any  per- 
son to  keep  a  ferry  within  the  limits  of  the  Town 
of  Dubuque. 

4.  In  IMO  Fanning  was  authorized  to  keep  a  horse 
ferryboat  instead  of  asteamlmat. 

5.  In  1847  the  Oeneral  Assembly  of  the  State  of 
Iowa  passed  an  Act  to  Incorporate  the  City  of  Du- 
buque, the  fifteenth  section  of  which  enacted  that 
the"  city  council  shall  have  power  to  license  and 
estabtish  ferries  across  the  Mississippi  River,  from 
said  city  to  the  opposite  shore,  and  to  Hx  the  rates 
of  the  same." 

6.  In  1831  the  Mayor  of  Dubuque,  acting  by  the 
authority  of  the  city  council,  granted  a  lloense  to 
Gregoire  (whose  agent  Bogv  was),  to  keep  a  ferry 
for  six  years  from  the  1st  of  AprO,  1B52,  upon  cer- 
tain payments  and  conditions. 

7.  The  riffht  granted  to  Fanning  was  not  exelu- 
slveof  such  a  license  as  this.  The  probibltitm  to 
license  another  ferry  did  not  extend  to  the  Legisla- 
ture, nor  to  the  council,  to  whom  the  Legislntui*" 
had  delegated  its  power. 

Faniiinuv.OreyniTe.etal.  (524)  1043 

8.  Nor  was  It  necessary  for  the  city  council  to  act 
by  an  ordinance  In  the  case.  Corporations  van 
make  contracts  through  their  agents  without  the 
formalltlea  which  the  old  rules  of  law  required. 

Id.  0>.)  1943 
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C08T8-18, 

1.  Where  there  was  a  sftleofan  undivided  moiety 
of  atractof  land,  »nd  th«  purchaser  undertook  to 
extlnfrulsh  certain  tlensupoii  it,  which  he  failed  to 
do :  and  In  oon&equeii<«  ef  aucn  failure  the  liens 
were  enforced,  and  had  to  be  paid  by  the  heirs  of 
the  oritrinal  owner,  a  suit  by  these  heirs  affaln^t 
the  purchaser  to  recover  damages  for  the  non-ful- 
flUnicnt  ot  his  contraet  to  extlnRUish  the  liens, 
was  not  within  the  prohlhltloa  of  the  lltb  section 
of  the  Judielary  Act.  1  StAL  at  Large,  78.  The 
heirs,  bo\ne  alleiiB,  had  s  right  to  sue  In  the  Cir- 
cuit Court. 

Weemiv.Oetyrgt,  (IBO)  108 

2.  The  extinff  uishment  of  the  liens  by  the  belrs  of 
the  original  owner,  was  elTected  by  process  of 
law  and  attended  with  costs.  It  was  proper  that 
these  costs  alno,  as  well  as  the  amount  Of  the 
Jleim,  sliould  be  recovered  by  the  heirs  from  the 
defaulting  party  who  had  failed  to  fntftll  his  con- 
tract. The  article,  1929  of  the  Code  of  Louisiana, 
does  not  include  tbis  case,  but  it  la  included  within 
article  1924. 

rd.  (Ih.)  108 

8.  The  suit  being  brought  by  the  owner  of  a  mill 
dam  below,  against  the  owners  of  the  mill  above,  for 
forcibly  taklngdownapart  of  thedam,  upon  the  al- 
legation that  It  injured  the  mill  above,  it  was  proper 
for  the  court  to  charge  the  Jury,  that  If  they  found 
for  the  .plaintiff,  upon  the  ground  that  his  dam 
caust^  no  injury  to  the  mill  above,  they  should  al- 
low. In  damages,  the  cost  of  restoring  so  much  of 
the  dam  as  was  taken  down,  and  compensation  for 
the  necessary  delay  of  the  plaintiff's  mill ;  and  they 
might  also  allow  such  sum  for  the  expenses  of 

Eroaeciiting  the  action,  over  and  above  the  taxa- 
le  costs,  as  thcj'  should  find  tlie  plaintiff  had 
necessarily  incurred,  for  counsel  foes,  and  the  pay 
of  engineers  in  making  surveys,  ice. 

Dau  V.  W»ni\viirth,  18B3)  181 

4.  But  if  they  should  And  for  the  plaintiff,  on  the 
ground  thatthe  defendants  had  takendown  more 
of  the  dam  than  was  ncoesaary  to  relieve  the 
mill  above,  then  they  would  allonr  In  damages  the 
cost  of  replacing  nuc^h  excess,  and  compensation 
f<ir  any  delay  or  damage  occasioned  by  such  ex- 
cess; but  not  anything  for  counsel  fees  or  extra 
comi^tensutlon  to  cngineerB,unle88  the  taking  down 
of  such  excess  was  wanton  and  malicious. 

Id,  Oh.)  181 

5.  Tn  actions  of  trespa.es,  and  all  actions  on  the  case 
for  torts,  a  jury  may  give  exemplary  or  vindictive 
damages,  depending  upon  the  peculiar  drnum- 
stanccsof  each  case.  But  the  amount  of  obunsel 
feos,  as  such,  ought  not  to  be  l  akcn  as  the  meaoure 
of  punishment,  or  a  neoeoearr  element  In  Its  afSlc- 
tion. 

Id.  (lb.)  181 

6.  The  doctrine  of  costs  explained. 

Id.  (lb.)  181 

7.  Whether  the  verdict  would  carry  costs  or  not, 
was  a  questiiMi  with  wbloh  the  Jury  had  nothing 
to  do. 

Id.  (lb.)  181 

COSTS— Jfl. 

1.  Wherea  judgment  In  a  patentcasewasafflrmed 
by  this  court  with  a  blank  In  the  record  for  costs, 
and  the  Circuit  Court  afterwards  taxed  these  costs 
at  a  sumlcs  than  two  thousand  dollarst  and  allowed 
a  writ  of  error  to  this  court,  this  writ  must  be  dis- 
missed on  motion. 

St  izer  r.  Many.  (08)  861 

2.  The  writ  of  eror  brings  Up  only  the  pro- 
ceeding subsequent  to  the  mandate:  and  there  Is 
no  juriadlctlnn  where  the  amount  is  less  than  two 
thousand  dollars,  cither  under  the  general  law  or 
the  discretion  allowed  by  the  patent  law.  The  lat- 
ter only  relates  to  eases  which  involve  the  con- 
struction of  the  patent  laws  and  the  claims  and 
rights  of  patentees  under  them. 

Id.  (Ih.)  861 

3.  As  a  matter  of  practice  this  court  decldea, 
that  It  is  proper  for  circuit  courts  to  allow  cmtsto 
be  taxed  nunc  pro  tunc,  after  the  receipt  of  the 
mandato  from  tuls  court. 

Id.  861 
COVENANT— 18. 

See  Gmtract. 

COVEN  ANT-16. 
1.  Where  a  lease  was  made  by  several  owners  of 
ahotise,  reserving  rent  to  each  one  In  proportion 
to  his  Interest,  and  there  was  a  cMirenant  on  the 

rrt  of  the  lesBee  that  he  would  keep  the  premises 
good  repair  and  surrendor  them  in  like  repair, 
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this  oovennne  was  Joint  OB  respects  the  lesmra,  and 
one  of  them  (or  two  representing  one  inl«wtt 
cannot  maintain  an  action  for  tlie  breach  of  It  by 

lessee 

Caivert  et  td.  v.  Urrvitevet  ol.,  (SWl  lOM 
2.  The  question  examined,  whether  the  mnrigi- 
gee  of  a  leasehold  interest,  remBlolnv  out  of  pe«- 
sesslon,  is  liable  upon  the  covenants  of  the  lease. 
The  English  and  American  cases  reviewed  and 
compared  with  the  decisions  of  this  coun,  upon 
kindred  points.  But  the  court  abstains  from  an 
express  dectalon,  which  Is  rendered  unneersiaryby 
the  application  of  the  principle  lliBt  above  men- 
tioned to  the  case  in  band. 

Id.  Oh.)  lOM 

Ct^TOH— U. 

Itee  Usage. 

CUSTOM  HOI78ES-18. 

See  Duties. 

CnSTOMS,  COLLECTORS  OF  THE-I5. 

1.  The  Act  of  Congress,  passed  on  2d  March,  17W(1 
Slat,  at  Large,  7C6),  requires  the  bond  given  by  a 
collector  of  the  eu«toms  to  t>e  approved  by  the 
Comptroller  of  the  Treasury. 

Broome  n.  United  Slates,  (1433  638 

2.  But  the  date  of  such  approval  Is  not  conclusive 
evidence  of  t be  commencement  of  the  period  wbea 
the  bond  began  to  run.  On  the  contrarj',  it  begiiu 
to  be  effective  from  the  moment  when  the  Collect- 
or and  his  sureties  part  with  it  Id  the  cuur^e  of 
transmission. 

Id,  ilh.)  636 

i).  Hence,  whore  thesurcty  upon  the  trandof  acol- 
loctor  In  Florida,  died  upontDo;Mtb  of  July,  aod 
the  approval  of  the  Comptroller  was  not  wriiieo 
upon  the  bond  until  the  3l8t  of  July,  It  was  prop- 
erly left  to  the  jury  to  ascertain  the  time  when  the 
collector  and  his  sureties  parted  with  the  bond  to 
be  sent  to  Washington  ;.uud  they  were  instructed 
that  before  they  could  And  a  verdict  for  the  surety, 
they  must  be  satisSed  from  the  evidence  that  the 
bond  remained  In  the  hands  of  the  Collector,  or 
the  sureties,  until  after  the24th  of  July. 

Id,  (lb,f  636 

4.  Collectors  are  oft^n  dlsbur^ng  officers;  and 
they  and  their  sureties  are  responsible  lor  the 
money  which  a  collector  receives  from  hts  prede- 
cessor In  office ;  aod  also  for  money  tmnsmlued  to 
himbyanoiher  contractor,  upon  his  rcpreeentatiun 
and  requisition  that  It  was  necessary  to  defray  the 
current  oxpeoses  of  his  office,  and  ad\anoea  for 
that  purpose. 

Id.  Ob,)  «S6 


DAMAGES-IS. 

1.  In  1S84  McCormIck  obtained  a  patent  for  a 
reaping  machine.  This  patent  expired  In  IK4s. 

2.  In  1846  he  obtained  a  patent  for  an  improve- 
ment upon  his  patented  machine ;  and  In  IM7  an- 
other patent  for  new  and  useful  improvumects  la 
the  reaping  machine.  The  principal  one  of  these 
last  was  in  giving  to  the  raker  of  the  gniin  a  ooo- 
venient  seat  upon  the  machine. 

3.  In  a  suit  for  a  violation  of  the  patent  of  IMi. 
It  was  erroneous  in  the  Circuit  Court  to  sar  that 
the  defendant  was  responsible  In  damas'*'  to  tbe 
same  extent  as  if  he  had  pirated  the  whole  ma- 
chine. 

Seymtmr  et  ol.  v.  McCormick,         (480>  10»4 

4.  It  was  erroneous  to  lay  down  as  a  rule  for  the 
measure  of  damages,  the  amount  of  proHra  which 
the  patentee  would  have  made.  If  he  had  const ruei- 
ed  and  sold  each  one  of  the  machines  wttk-h  the 
defendants  constructed  and  sold.  There  was  do 
evidence  to  show  that  the  patentee  could  have 
constructed  and  sold  any  more  than  be  autually 
did. 

Ill,  ilh.)  I0S« 

6.  The  Acts  of  Congress  and  the  rules  for  meas- 
urlnv  damages,  examined  and  explained. 

Id.  ab.)  toa* 

DEBD-18. 

1.  Where  adeed,  executed  in  Wisoonsfn,  aod  at- 
tested by  the  seal  of  a  court,  stamped  upon  the 
paper,  instead  of  wax  or  a  wafer,  was  offiTPd  ia 
evidence  upon  a  trial  In  Arkansas,  It  wu  properly 
received. 

PfUou  v.  ilnberto,  (47»  tt9 

2.  WhereadeedfroratheBherlff,fDrlandaDldata 
tax  sale,  recited  an  aeeeeament  for  taxes  wttk-fa  re- 
mained unpaid ;  the  advertisement  of  the  land,  aad 
OfferlnfT  It  tor  sale;  its  being  struck  down  to  the 

HOWABO  18,  K  lA. 
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hig-beet  bidder,  who  paid  the  purohaae  mone^  and 
received  a  certificate;  this  decdou^ht  to  have  t>een 
received  in  fvidcnce.  The  Ittw  of  ArkaDsos  Bays, 
tbal  tbe  deed  ahull  be  evidence  of  the  regularity 
and  IcKallty  of  tbe  sale. 

Id.  (lb)  SS8 

3.  But  eveo  if  tbifl  deed  bad  been  sutBoleittas  a 
proof  title.  It  ougbt  lo  bave  been  received,  in  oon- 
ncetlun  with  proof  of  poKtesslon.  to  establish  a 
defence  under  tbe  Statute  of  Llmltatlona. 

Id.  (jb.)  ass 

^.  Possession  under  this  deed  would  have  been 
sufflcleut  proof  for  adverse  poesessioo. 

Id.  (ib.)  %»» 

DEBD-11. 

In  the  State  of  Ohio,  it  Is  not  a  sufficient  descrip- 
tion of  taxable  lundu  to  say,  "  Cooper.  James,  6 
acres,  section  2i,  T.  4,  F.  It.  !."  A  deed  made  in 
consequence  of  a  sale  for  taxes  under  such  a 
description,  is  void.  The  courts  of  Ohio  have  so  de- 
cided, and  thlH  courtndopts  their  decision. 

JtOtfnoiid  V.  Loiiatcrth,  (K)  383 

DEED-15. 

8.  The  City  of  New  Orleans  sold  a  lot  in  the  cfty 
for  a  certain  sura  of  money,  the  puyiuont  of  which 
was  not  exact*'d.  but  tbe  Interest  of  It,  payable 
quarteriy,  remained  as  a  jrrouml  rent  upon  tbe  lot. 
It  was  further  atipulaieil,  that  If  two  of  thc^c  pay- 
ments should  he  In  arrear,  the  city  could  proce<-d 
Judicially  for  therecovory  of  posaeeslon,  withdum- 
tgCA,  and  the  vendees  were  to  forfeit  their  title. 
A  nttersiin  v.  linck,  (3S1)  714 

2.  Six  years  uf lerwurds.  the  (rfty  conveyed  tbe 
city  conveyed  tbe  lot  to  another  penon,  who 
transferred  it  to  an  assiirnee. 

Id.  (Tb.)  714 

8.  The  title  of  the  first  vendee  could  not  be  de- 
vested without  some  Judicial  proceeding,  and  the 
dissolution  of  the  conrrnct  could  not  be  inferred 
merely  from  the  fact  that  tbe  city  bod  made  a  8ev> 
ond  conveyance, 

Id.  {lb.)  714 

4.  Therefon;,  the  deed  to  the  second  vendee,  and 
from  him  to  bis  aHNlgnee,  were  not.  of  themselves, 
evidence  to  support  ttic  plea  of  prescription.  The 
city,  not  bavlntr  resumed  its  title  In  the  rco-ular 
mode,  could  not  transfer  either  a  lawful  title  or 
pooOBoglon  to  Its  second  vendee. 

id.  (lb.)  714 

DEEDS,  CONSTRUCTION  0F-I6, 

1.  On  61  h  November,  1888,  W.  F.  Hamilton,  Will- 
iam V.  Robinson  and  wife,  by  deed,  conveyed  to 
tbe  United  States  "  tbe  right  and  privilege  to  use, 
divert,  and  carry  away  from  the  fountain  spring, 
by  whliili  the  woolen  factory  of  the  said  Hamilton 
&  Robinson  Is  now  supplied,  so  much  water  as  will 
pHM  through  a  pipe  or  tube  of  equal  diameter 
with  one  that  shall  convey  the  water  from  the  said 
spring,  upon  the  dame  level  therewith,  to  Ihe 
factory  of  the  said  grantors,  and  to  proceed  from  a 
common  cistern  or  h(;ad  to  be  erected  by  the  said 
United  Stares,  and  to  convoy  and  conduct  the 
same,  by  lubes  or  pipes,  through  tbe  premises  of 
the  said  grantors  in  a  direct  lino,  Ac,  &c. 

2.  Tlie  distance  to  which  the  United  States 
wished  to  carry  their  share  of  the  water  being 
much  greater  than  that  ol  the  other  party.  It  was 
necosaur)-,  according  to  tbe  principles  of  hydrau- 
lics, to  lay  down  pipes  of  a  larger  bore  than  those 
of  the  otiier  party.  In  order  to  obtain  one  half  of 
the  water. 

3.  The  grantors  were  present  when  tbe  pipes 
were  laid  down  In  this  way,  and  made  no  objec- 
tion. It  will  not  do  for  an  afislgnee.  whose  deed 
recognizes  the  title  of  the  United  States  to  one  half 
of  the  water,  now  to  disturb  the  arrangement. 

Irvsln  V.  United  States,  (MS)  1038 

i.  Under  the  circumstances,  the  oonstruotion  to 
be  given  to  the  deed  is,  thai  tbe  United  States  pur- 
chased a  right  to  one  half  of  the  water,  and  had  a 
right  to  lay  down  such  pipes  as  were  necessary  to 
secure  that  object. 

id.  (n>.)  1038 

DELAWARE  RIVEB— 14. 
See  Fennsylvania, 

DEVISE8-H. 

See  Wills. 

DEV18ES-18. 

See  Wills, 
BOWABD  IS.  U.  10,  16. 


DISTBlCr  OF  C0LUMBIA~14. 

1.  For  some  of  the  prlndplca  which  govern  sure- 
ties in  bonds  before  tbe  Orphans'  Court,  see  Ennli 

V.  Smith. 

2.  A  master  builder,  undertaker  or  contractor, 
who  undertakes  by  contract  with  the  owner  to  erect 
a  building,  or  some  part  or  portion  then^of,  on  cer- 
tain terms,  does  not  come  within  the  letter  or  spirit 
ot  the  Act  of  Congress  passed  March  2,  1833  (4  Stat, 
at  Lnrgo  659),  entitled  "An  Act  to  secure  to  me- 
chanics and  others,  parment  for  labor  done  and 
materials  f  umi«hed  in  the  erection  of  buHdtngs  Id 
tbe  District  of  Columbia." 

Winder  V.Caldwdl,  (4B4)  48T 

DOMICIL-14. 

1.  General  Kosciusko  was  sojourning  In  Switzer- 
land when  he  died,  but  was  domiciled  in  France, 
and  bad  been  for  flftoen  years. 

EnnUv.SmUh,  (400)  478 

3.  His  declarations  are  to  be  received  as  proof 
that  his  domicll  was  In  France.  Such  declarations 
have  nlways  been  received.  In  questions  of  domicll, 
in  the  courts  of  France,  in  those  of  England,  and  lo 
the  courts  of  the  Uaited  States. 

Id.  (ib.)  47« 

3.  The  presumption  of  law  Is,  that  the  domlcil  of 
origin  is  retained,  unOl  residence  elsewhere  has 
been  shown  by  blm  who  alleirea  a  change  of  It. 
But  residence  elsewhere  repels  the  presumption, 
and  costs  upon  him  who  denies  it  to  lie  a  douik-Ii  of 
choice,  the  burden  of  disproving  it.  The  place  of 
residence  must  be  taken  to  bo  a  domlcil  of  choice, 
unless  it  is  proved  that  It  was  not  meant  to  be  a 
principal  and  permanent  residence.  Contingent 
events,  political  or  otherwise,  arc  not  admissible 
proofs  to  show,  where  one  removes  from  bis  domi- 
cll of  origin,  for  a  residence  elsewhere,  that  the 
latter  was  not  meant  to  be  a  principal  and  perma- 
nent residence.  But  if  one  is  exiled  by  authority 
from  his  domlcil  of  origin.  It  is  never  presumed 
that  ho  has  abandoned  all  hope  of  rotumlnir  back. 
The  abandonment,  however,  may  be  shown  by 
proof.  Oeneral  Kosciusko  was  not  exiled  by  au- 
thority. He  left  Poland  voluntarily,  to  obtain  a 
civil  status  In  France,  which  he  conscientiously 
thought  he  could  not  enjoy  in  Poland,  whilst  ft 
continued  under  a  foreign  dominion. 

Id.  im  478 

DUTIES-18. 

1.  The  Tariff  Law  of  1848.  pss^ed  on  theSOth  of  July 
(9  Strit.  at  Large,  42),  contains  no  special  mention  of 
imported  sheepskins,  dried  with  the  wool  remain- 
ing on  them. 

De  Foiett  r.  Latorence,  (37*)  143 

2.  Thoy  must  be  rogardedosanon-enumerated  ar- 
ticle, and  charged  witb  a  duty  of  twenty  per  cent. 
ad  valorem. 

Id.  lib.)  143 

3.  The  Tariff  Law  of  July  30, 1S46  (9  Stat,  at  Large, 
42),  reduced  the  duties  on  imported  coal,  and  was  to 
take  effect  on  tbe  2d  of  Decoinber,  18411.  The  sixth 
section  provided  that  all  goods,  which  might  be  Id 
tbe  public  stores  on  that  day,  sbouM  payouly  tbe 
reduced  duty. 

TremMl  v.  Atlama,  (295)  168 

4.  On  the  6th  of  Arnrust,  1648  (9  Stat,  at  Large,  5.-)), 
Congress  passed  the  Wnrehoustnic  Act.  authorizing 
Importers,  under  certain  circumstances,  to  deposit 
their  goods  In  the  public  stores,  HOd  to  draw  them 
out  and  pay  the  duties  atany  time  within  one  year. 

Id.  (/b.)  isa 

5.  But  this  right  was  eooflned  to  a  port  of  entry, 
unless  extended,  by  regulation  of  the  Secretary  of 
the  Treasury,  to  a  port  of  delivery. 

Id.  (Ib.)  1B3 

6.  Therefore,  where  New  Bedford  was  the  port  ot 
entry,  and  Wareham  a  port  of  delivery,  too  col- 
lector of  New  Bedford  (acting  under  tbe  directions 
of  the  Secretary  of  the  Treasury)  was  right  In  re- 
fusing coal  to  be  entered  for  warehousing  at  Ware- 
ham. 

Id.  Oh.)  16» 

7.  Where  an  Importer  deposited  a  sum  of  money, 
as  estimated  duties,  with  tbe  collector,  which,  upon 
adjustment,  was  found  to  exceed  the  true  iluty  by 
a  small  BDOunt,  and  tbe  oollector  ofTcred  to  pay  it 
back,  but  the  Importer  refused  to  receive  it,  theex- 
istenoe  of  this  small  balance  is  not  sudiclcnt  reason 
for  revcnlng  the  Judgment  of  tbe  Circuit  Court, 
which  was  in  fitvoruf  the  collector. 

id.  (ib.)  IM 

8.  By  the  Tariff  of  1848,  the  duty  of  one  hundred 
per  cent.,  ad  valorem,  upon  brandr.  ought  to  be 
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cImrKed  only  upon  thequontlty  actuattf  imported, 
and  not  nn  the  uonrontti  ntivtn)  in  the  hivoluofl. 

iMKniiee  v.  CumfWi,  (4f<«p  S85 

9.  Duties  lllcsally  exacted  nra  tbose  which  arc 

Sid  under  protesf.  and  where  there  Ii  au  appeal  to 
c  judicial  tribunals. 

la.  tlh.)  S3B 

W.  The  Berenue  Act  of  1799  (1  Stat,  ut  Largre,  m) 
directed  that  nn  alluwance  of  two  per  cetit.  for 
leakvfre should  be  made  nn  the  quantity  of  liquors 
which  were  subject  to  duty  by  the  snllon.  where 
brandy  was  ^nbjci-ted  to  a  duty  ad  valm-em.  It  was 
no  longer  within  the  provltlons  of  this  Act,  and  the 
allowance  of  two  pt  r  ci-iit.  censed. 

Id.  Hl>.)  ass 

DUTIES-CUSTOM  noraK-X4. 

1.  The  State  of  Texas  was  admitted  Into  the  Union 
on  the 29th  of  December,  IM-i  (»  Stttt.  at  I^rxe.  VM), 
and  from  that  day  the  laws  of  tbe  United  States 
were  extended  over  tr. 

Calkin  A  Cti.  r.  Ci>eke,  (2871  808 

2.  Consequently,  on  tbe  80ib  of  January.  ItHfl,  tlie 
revenue  biwa  of  I'exas  were  not  In  force  tbere,  and 
good*  seized  for  a  non-complianoe  with  those  laws, 
were  Illegally  hclzvd. 

lit.  ab.)  308 

DUTIES.  CUSTOM  HOUSFr-16. 

I.  Tbe  twentieth  section  of  the  Turltf  Act  of  IBti 
provides,  that  nn  all  articles  mnnufartiired  from 
two  or  more  materluKthe  duty  shall  he  assessed 
at  the  highest  ratesat  which  auy  of  iu  eompnnont 
parts  may  be  chnnriMt>le.  (5  Stat,  at  Large.  6W>. 
Stuart  i<.  Jfoj-uw/l,  (IM)  883 

S.  Tbls  eeetlon  was  not  repealed  br  the  general 
dBase  In  the  Turtfr  Act  of  by  which  all  Acta, 
and  pHrta  of  Acts,  repugnant  to  the  proTlalons  of 
tbat  Act        were  repealed. 

M.  Oh.)  88S 

3.  Consequently. wherogoodswereentercdasbe- 
ing  munuf  flctures  of  linen  and  cotton,  it  was  proper 
to  Impojoe  upon  them  a  duty  of  twcnty-Bve  per 
cent,  od  rof'rreii).  sm-h  beinglheduty  impoxedupon 
cotton  articles,  in  Schedule  D,  by  Uie  Tariff  A«t  of 
1846.  (9  SUt.  at  Large,  M.) 

I(L  (IM  S88 

4.  In  the  war  with  Mexico,  the  port  of  San  Fran- 
cisco woH  contiiiered  by  the  arms  of  the  United 
States,  Id  the  year  1916,  and  shortly  afterwards  the 
UnKed  Stat«<«  had  military  pnsseauon  of  all  of  Up- 
per California.  Early  In  1847  tbe  President  fo  toe 
United  Slates,  as  oonnttrutlonal  commander-tn- 
chlefof  the  army  and  navy,  authorized  the  mili- 
tary and  naval  commandoi-a  of  the  United  States 
forces  in  California  to  exercise  tlw  belllgereat 
rights  of  a  conquerer,  and  to  form  a  civil  ana  mili- 
tary government  for  the  conquered  territory, 
wito  power  to  impose  duties  or  Imports  and  ton- 
nage for  the  support  of  such  govcminentt  Hid  of 
the  aimy,  which  had  the  conquest  in  poeses* Inn. ' 

Cni»  V.  Harrinm,  IIM)  880 

b.  This  was  done,  and  tonnage  and  Impfirt  duties 
were  levied  under  a  war  tariff,  which  had  been  es- 
tablished by  tbe  civil  government  for  that  pur. 
pose,  until  oiBofal  notice  was  received  by  the  civil 
and  military  Oovemnr  of  California,  that  a  treatr 
of  peace  had  been  made  with  Mexico,  by  which 
Upper  California  had  been  ceded  to  the  United 
Slates. 

Jd.  OM  880 

A.  U|>on  receiving  this  Intelligence  the  governor 
directed  tbat  im)>ort  and  lonnage  duties  should 
thereafter  bo  levied  In  conrotmtty  with  Bu<-h  as 
we*'e  to  be  paid  In  the  other  parts  of  the  United 
States,  by  the  Aet«  of  Conrre''!' ;  and  tor  such  pur- 

Eose  he  appointed  the  defendant  In  this  suit  col- 
•ctorof  the  port  of  San  Francisco. 

Jd.  (fb.)  886 

7.  The  plaintiffs  now  seek  to  recover  from  him 
certain  tonnage  duties  and  Imposts  upon  foreign 
merchandise  i>ald  by  them  to  the  derendant  as  col- 
lector between  the  Dd  uf  February.  1848  (the  date  of 
the  Treaty  of  Peace),  and  the  13th  of  Novomber. 
1SI9  (when  tbe  collector  appointed  by  the  Presi- 
dent, ncoording  to  law.  entered  upon  the  duties  of 
his  olHce),  upon  tbe  ground  that  they  bad  been  Il- 
legally exacted. 

Id.  rib.»  889 

8.  The  formatloD  of  the.  olvfl  government  in  Cal- 
ifornla.  when  it  was  done,  was  the  lawful  -exerc-lse 
of  a  belligerent  rlfthtnvera  conquered  territory. 
It  was  the  existing  government  when  the  territory 
was  ceded  to  the  united  States,  as  a  contiuest,  and 
did  not  cease  as  a  matter  of  course,  or  as  a  conse- 
quence of  the  restoration  of  peaoe;  and  it  vu 

1180 


rlirhtfull  continued  after  peace  was  nude  with 
Mexico,  until  Oingres-1  toglslated  ntherwise,  un- 
der its  oonstltullonal  power,  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting 
the  terrltcnr  or  other  property  beionglag  to  the 
United  States. 

Tii.  (PiJ  880 

0.  The  tonnage  duties  and  duties  upon  foivign 

Soods  importetl  into  San  Pranelsco,  were  legally 
emandea  and  lawfully  collected  by  Uie  civil  gov. 
emor,  whilst  'be  war  continued,  and  afterwards. 
froiQ  themtlflcatltinof  the  Treat/ of  Peaoe  until 
the  revenue  system  of  tbe  United  SCntos  was  put 
Into  practical  operation  in  California,  under  tbe 
Acts  nf  Congress,  imsted  fer  tbat  purpoae.__ 

Id.  (Jib.)  880 

10.  By  the  Tariff  Act  of  IBIfl,  a  duty  nf  thirtr  per 
cent,  od  eolorvm  Is  Imposed  upon  articles  included 
within  schedule  C:  amongst  which  are  "dotblng 
ready  made  and  wearing  anparel  of  every  descrip- 
tlen :  of  whatever  material  composed,  made  np,  or 
manufactured,  wholly  or  in  part  by  the  tailor, 
sempotrcssor  mnnuftioturFr." 

.VUlardelat.e  Lavnnob,  (331)  9*S 

11.  By  schedule  Da  duty  of  twenty-flve  percent, 
only  Is  ImpoRed  on  manufactures  of  silk,  or  of 
which  silk  8bn»  be  a  component  material.  ooC 
otherwise  provided  for;  inanofactures  of  wor^ 
ted,  or  of  which  worsted  is  a  component  material, 
not  otherwise  provided  for. 

Id.  (ib.)  Otft 

12.  Shawls,  whether  worsted  shawls,  worsted  and 
cotton  shawls,  silk  and  worsted  shawls,  barage 
shawls,  merino  shawls,  silk  shawls,  worsted  scarfs, 
silk  scarfs,  and  mousellne  de  lalne  shawls,  are 
wearing  apparel,  and  therefore  subject  to  a  duty 
of  thirty  per  cent,  under  sdiedule  C. 

Id.  (7b.»  •« 

18.  The  popular  or  received  Import,  of  words  fur- 
nishes the  general  mle  for  the  InterprMatlon  ot 
pu  bile  laws  as  wrti  as  of  private  and  social  tranioo- 
tions. 

Id.  (Jb.t  98S 

14.  By  tbe  Tariff  Act  of  18(2.  tbe  custom  house 
appiralsen  are  directed  to  ascertain,  estimate  and 
appn^sc,  by  oil  reasonable  ways  and  means  in  their 
power,  the  true  and  actual  market  value  of  goods, 
so ,  and  have  power  to  require  the  prodnctkm.  on 
oath,  of  all  letters,  accounts,  orlnvoioes  relating 
to  tbe  same.  If  the  Importer  shall  be  dlssatisfted 
with  the  appraisement,  be  may  appeal  to  two  tncr- 
chanl  appraisers. 

BartleU «.  Kane,  iSm  OSl 

IB.  Where  there  was  an  Importation  of  Penivtao 
bark,  and  the  appraisers  directed  a  chemical  exam- 
ination to  be  made  of  the  quantity  of  quinine 
wblcb  it  contained,  altltough  tbe  rule  may  bare 
been  Inaccurate,  yet  it  did  not  destroy  ttae  validity 
of  the  appraisement. 

id:  (/ft.*  081 

16,  The  importer  havlnv  appealed,  and  tin*  ap- 

S raisers  bavlog  then  called  for  copies  of  lettns. 
c.  the  Importer  withdrew  his  appeal  without 
coinplying  with  the  requisition.  The  appraisement 
then  Htanos  good. 

Id.  lib.)  831 

17.  The  appraiseis  having  reported  the  value  of 
the  goods  to  be  more  than  ten  per  oeot.  abn\-e 
that  declared  In  the  invoice,  tbe  otrileotor  dpbiww^ 
an  additional  duty  ot  twenty  percent,  under  tbe 
eighth  section  or  the  Act  of  IBM  (»Stat.at  Lwrge. 
43).  This  addlrionnl  du^  was  not  omitted  u»bp 
refuniled.  asdraw-back,  upon  re-exportation. 

Id.  ab.i  m 

EJECTMENT— 13. 

1.  On  tbe  ISth  of  May,  1820,  Congress  passed  sa 
Act  |8  Stat,  at  Large,  US)  for  the  benefit  of  tbe  in- 
habltantaof  the  Village  of  Peoria,  by  whlcb  e\*erj 
person  claiming  a  lot  in  the  village  was  to  give 
notice  to  tbeUeglster  otihe  Land  OlBce.  whose  re- 
port was  to  bo  laid  beforeCoogross. 

BonniMMt  V.  FV>rs|/U).  <I8i  8* 

2.  On  the  8dof  March.  U3R. Congress  passed  an- 
other Aet  (3  Stat,  at  lATge.  786).  granting  to  each  of 
the  French  and  Qinadtaii  Inhubituits  ana  other  sN- 
tiers  aci!(irdlng  to  the  n-iKnt,  the  lot  upon  whleb 
they  had  settled;  and  direct4>dtbesuryeyorof  the 
puollolandstomokeaplat  of  the  lottk  for  whlck 
patents  were  to  be  Issued  to  the  claimants^ 

Id.  ith.)  38 

3.  ThtssurveyandplatverenotniadeniiaiApnl 
and  May,  1891. 

lb.  (IbJ  It 

4.  In  Norember,  1887,  a  petsoo  who  was  not  a  set* 
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tier,  purobaaed  at  the  Lwid  OIBce««tprtvate  entry, 
the  fractloiuil  quarter  of  hmd  whluh  uiQludedBome 
•of  the  above  lots,  and  toon  afterwards  ubtalaed  a 
patent.  Both  the  certifloate  aud  patent  reserved 
the  rlfrfata  of  the  claimant  ander  the  Acts  of  Con- 
ffroM  above  menUoned. 

Id.  (th.y  »a 

ft.  In  lUB  aod  1M7  these  ololmaats  obtalniid  pat- 
^ti. 

id.  (lb.)  3» 

«.  They  wore  entitled  to  reooverln  fjectment  f  roin 
the  persons  who  held  under  the  private  entry  and 

7.  The  title  of  the  plalnlllbwas  notdeveated  bya 
tax  sale  In  IMS.  The  whole  fractional  qnaiterseo- 
tlnn  was  taxed  and  one  acre  off  of  the  east  side  sold. 
This  sale  was  irregular. 

fd.  (16.)  S« 

EJECrrMEPTT— U. 

1.  In  tbeStatcof  Uhlojlisnotaaufficlentdeaciip- 
tlon  of  taxable  lands  to  say.  "Cooper,  James,  6 
acres.  {>ectfon  81,  T.  i,  V.  U.  I.*'  A  deed  made  In 
-conscqut^nce  of  a  sale  for  taxes  tindur  suoh  a  de- 
scription, la  void.  The  courts  of  Oblo  have  so  de- 
■otded,  and  tfata  oourt  adopts  their  deolsfoo. 

R-iymond  v.  i/mouwrth,  (76)  333 

2.  This  oourt  decided.  In  8  Howard,  £23,  that  the  re- 
citals In  a  patent  for  land,  ret«rrinfr  totlilvsof  an- 
terior date,  wore  not  of  themselves  funolent  to 
■eetablisb  the  tttles  tbuB  reolt«d. 

Id.  {lb.)  333 

a.  The  titles  themaelrcs  being  now  produced, 
it isdeclded, that apermlt, jrlven  by  the  Lleuton- 
ant-Ooveraor  of  Upper  Louisiana,  In  1790.  to  a  per- 
son to  form  an  eataDtlshmunt  on  the  Mlaslaalppl, 
followed  byaotual  possesHion  and  Improvement, 
•entitle  the  oocupant  to  SIO  acres,  inoluuinv  his  Im- 
provements, altnoivbtbelndian  title  was  not  then 
extluiruiahed. 

AfarsA  V.  BivOTte,  (514)  6S8 

*.  it  was  not  the  practice  of  the  Spanish  irdvem- 
menttomnke  treaties  with  the  Indian  tribes,  de- 
flnlay  thulr  boundaries,  but  to  prevent  Settle- 
meats  upon  their  lands  without  special  permits. 
9uoh  permits,  however,  were  usual. 

td.  (/b.)  6»a 

&.  The  construction  of  the  Treaty  tMtwoen  the 
Cnfted  States  and  the  Sac  and  Pox  Indians,  must  be 
that  the  latter  assented  to  an  oooupanoy  which 
was  as  notorious  as  tlieir  own. 

W.  (Ih.)  68» 

6.  The  Act  of  Connress,  approved  April  at,  ISltt  ^3 
Stat,  at  Lar^re.  328),  oontlrmlnK  certain  Claims  to 
land,  confirmed  thi*  one,  although  the  Hoc«rder  of 
Land  Titles,  in  hia  report,  made  In  181A,  bad  added 
these  words,  "if  Indian  title extioffulahed."  These 
words  were  surplusavo. 

Id.  (lb.)  5SS 

EJECTMENT— 16. 

Where  a  grant  isiucd  in  IT72,  by  the  French  au- 
thorities of  Loulaiana,  cannot  he  located  by  motes 
and  bounds.  It  cann  it  serve  as  a  title  In  an  action 
«r  ejectment;  aud  It  was  proper  for  the  Crcult 
Court  to  instruct  thejury  to  thu  effect. 

Dentse  UaLv.  f(ii0tito<^  (212)  9SS 

ESTATES  TAIL-14, 

See  WlUa. 

E3TOPPEL-13. 
If  the  defendants  had  rolled  upon  the  paper  In 
<luustlon  to  defeat  the  Dlalntllf  In  a  former  suit, 
thfiy  are  estopped  from  donyinjr  its  validity  in  this 
flult.  It  was  not  necessarv  to  plead  the  edtoppel. 
because  the  state  of  the  pleadloys  would  not  have 
Justified  such  a  plea. 

Phtladaphla,  WHmtuatnn  A  BtU- 
limore  BcMroatI  (Trimponu  v. 
H'tward,  OOB)  1S7 

BVIDENCB-B. 
1.  Wheretherowasaoontraotfortbesaleof  land, 
forthepurohaseof  wbloh  Indorsed  nutee  were  irlveo 
but  before  the  time  atrived  for  the  making  of 
a  deed,  the  purchaser  failed,  and  the  liability  to  pay 
the  note  became  fixed  upon  the  indorser ;  and  a 
new  contract  waa  made  between  the  vendor  and 
tlie  indorser,  that,  in  order  to  protect  the  Indorser, 
be  should  bo  substituted  In  plaoe  of  the  original 
purchaser,  fresh  notes  being  given  and  the  time  of 
payment  extended,  evMenoe  was  adinlaaMile  to 
«how  that  the  latter  contract  was  a  substitute  tor 
the  former. 

Bradfofd  o.  JXnUm  Bank  of  Tennaae   (57)  49 

3.  In  a  suit  by  the  Indorsee  against  the  Indorser 
of  a  bill,  where  the  defense  was  usury,  the  drawer 

Howard  IS,  14,  16, 16.         U.  S.  Book  14. 


and  drawee  were  Inooinpetent  witnesses,  when  of- 
fered to  prove  certain  facts,  which,  when  taken  In 
conjunction  with  certain  other  facts,  to  be  proved 
by  other  witnesses,  would  invalidate  the  instru- 
ment. 

SaUmarth  v.  TuthfO^  (SSU  4» 

3.  Being  incompetent  witnesses  to  establish  the 
whole  defense,  they  are  also  Inoompetentto  estab- 
lish a  part. 

fa.  (lb.)  49 

4.  Inactseof  collision  upon  tlielUver  Mississippi, 
between  the  stoamboata  Iowa  and  Declaration, 
wiiereby  the  Iowa  was  sunlc.  the  weight  of  evi- 
dence was.  that  the  Iowa  was  in  fault,  and  the  tlM 
filed  by  her  owners  against  Uie  owners  of  the  Deo- 
laration  was  properly  dismisaed. 

JtraiOi  V.  R»9tn,  (283)  14T 

&.  Ex-ix%rte  deposltiona,  under  the  Act  of  1788^ 
without  DoUce,  ouvht  not  to  be  taken,  unless  ia 
circumstances  of  absolute  necessity,  or  in  oases  of 
mure  formal  |woof  or  of  some  isolated  taet. 

Id.  (IM  14T 

6.  [n  Ibiryland,  the  clerk  of  a  oounty  court  was 
property  admitted  to  prove  the  verity  of  a  copy  of 
the  dooKct  ontrloa  made  by  Mm  as  cleric,  because, 
by  a  taw  of  Maryland,  no  technical  record  was  re- 
quired to  be  made. 

miadelphia,  WUmtiu/Um  A 
BalUmorc  Railntad  Componif 
V.  Howard,  aim  1ST 

7.  And,moreover,thefactwhlohwastobeproved 
being  merely  the  pendency  of  an  aottoa.  proof 
that  the  entry  was  made  on  the  docltet  by  the  prop- 
er officer,  was  proof  that  the  action  was  pending, 
uDtU  the  other  party  could  show  its  termination. 

Id.  (lb.)  151 

8.  Whoretheque8tionwas,wlietherornotthep»- 
per  declared  upon  bore  the  corporate  seal  of  the  de- 
fendants (an  incorporated  oompaoy),  evidence  was 
admissible  to  show,  that  In  a  former  suit,  this  d»- 
fendanta  had  treated  and  relied  upon  the  instru- 
ment, a,i  one  bearing  the  corporate  seal.  And  It 
was  admissible,  althoogh  the  former  suit  ms  not 
between  the  santeparues;  and  although  the  for- 
mer suit  was  against  one  of  three  corporations, 
which  had  afterwards  become  merged  into  one, 
which  one  was  the  present  defendant. 

Id.  (lb.)  15T 

9.  The  adminslon  of  the  paper  as  evidence  only 
loft  the  question  to  the  Jury.  The  burden  of  pnxn 
stilt  remained  upon  the  plaintiff. 

Id.  Ob.)  15T 

10.  The  eWdence  of  the  President  of  the  Com- 
pany, to  show  that  there  was  an  understanding 
between  himself  and  the  plaintiff,  that  another 
pertton  should  also  sign  the  paper  before  It  became 
obligatory,  was  not  admissible,  because  the  under- 
standing alluded  to  did  not  refer  to  the  time  when 
the  oorporate  seal  was  affixed,  but  to  some  prior 
time. 

Id.  (lb.)  1B7 

11.  In  order  to  show  Uiat  the  paper  in  question 
bore  the  seal  of  the  corporation,  it  was  admissible  to 
rea4  In  evidence  the  deposition  of  the  deceased  of- 
ficer of  the  corporation,  who  had  affixed  the  seal, 
and  whloh  deposition  irad  been  taken  by  tbe  de- 
fendants In  the  former  suit. 

Id.  (lb.)  15T 

12.  In  an  action  of  trespass,  for  forcibly  lovadlnga 

filaatation,  carrying  off  some  slaves,  and  frlghten- 
ng  others  away.  It  was  proper  for  the  plaintiff  to 
git^e  In  evidence  the  consequential  damages  which 
resulted  to  his  wood  and  corn. 

McAfee  v.  Cn)^»rd,  (447)  BIT 

13.  It  was  proper,  also,  toallow  the  defendut  to 
give  In  evidence  ajudgment  against  tbe  owner  of 
tbe  plantation,  as  principal,  and  hlmielC  as  sureur, 
and  his  own  payment  of  that  judgment.  It  was  al- 
lowable, both  as  aoexphinatloiiofhis  motiTes,and 
to  ^how  how  much  be  bad  paid ;  both  roasoos  oon- 
ourrlng  to  mitigate  tbe  damages. 

13.  (lb.)  »1T 

U.  Bvldeooe  was  also  allowable  to  show  that  ar- 
rangements had  been  entered  Into  between  the 

firluclpal  and  surety,  whereby  time  would  be  given 
or  the  payment  of  the  debt.  This  was  allowable, 
as  a  palliation  of  tbe  oonduot  of  the  principal  in  ro- 
movinir  hla  slaves  without  the  State. 

Id.  (lb.)  aiT 

15.  Lvidenoewosalsoadmisslble  to  show  that  tbe 
rarety  had  not  been  compelled  to  pay  tbe  debt,  by 
showing  that  the  creditor  had  been  enjoined  from 
oollectingtt.  Thlswa88dmlaslble.iaordertorebut 
the  evidence  previously  offered  on  the  other  side. 
Id.  (fb.)  ai7 

M.  Itwas proper fortbeoourttoohargethe jury 
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that  Id  am^ntr  datnaires,  tbey  had  a  liiclit  to  take 
Into  consideration  all  the  i-ircumstances. 

MeAffeev.Cn>ffittd,  (447)  «I7 

lT.Th&  rMallons  or  privity  between  executors  and 
ttafrir  testators  In  Ijoulslanfi.  do  not  dtffor  f  l  oin  those 
which  exiat  at  common  law. 

HUl  o.  Tueher.  (458)  «a3 

18.  The  Interest  ofan  executor  In  the  testator's  es- 
tate la  what  the  testator  irlreB  him ;  that  of  an  ad- 
mlnbtmtnr,  oolr  that  which  the  law  ot  his  appolot- 
ment  enjulns. 

Id.  {lb.)  288 

19.  Hence,  exccutorsln  diflereotstatesare.as  re- 
farda  the  credltArsof  the  testator,  executors  In 
prlt-ity,  bearing  to  the  oreditOfB  the  same  responBl- 
Ulltfe^  H8  if  there  was  only  one  executor. 

Id.  (Ift.)  »«8 

80.  Althouitha  Judgment  obtained  oiralnst  an  ex- 
ecutor in  one  state  Is  not  conclusive  upon  an  execu- 
t«>r  In  aiiotli€>r  state,  yet  It  may  be  admissible  In  evi- 
dence to  show  that  the  demand  bad  been  carried 
Into  judgiiiCDt,  and  that  the  other  exccutorB  were 

Breciuded  by  It  from  pleadlnir  prescription  or  the 
tatute  of  LimltRtlonsupon  the  original  cause  of 
action. 

Id.  ^Ib.)  aS3 

21.  Theref  ore, wberea  person  appointed  executors 
In  VtrKlnln.  and  also  In  LouInlHua,  and  the  creditors 
obtained  Judgments  against  the  Virginian. execu- 
tors. wUhiiutbelnK  able  to  obtain  pay  raent,and  then 
sued  theexeoiitora  in  Louisiana,  the  Virginian  Judg- 
ments wrre  odmlHttlble  evidence  for  the  above- 
meuiloned  purposes. 

2S.  The  law  of  Louisiana  bars,  by  prescription,  all 
actions  brought  up<in  Instrumeots  negoiiablo  or 
trauffcrabic  hy  IndorHemont  or  delivery,  unless 
such  actions  are  brought  within  five  years.  But 
Uils  dues  not  Include  due-bills  or  Judgments. 

Id.  lib.)  993 

23.  Where  a  deed,  executed  In  Wisconsin,  and  at- 
teated  by  the  seal  of  acourt,  stamped  upon  the  pa- 
per, Inatiwl  of  wax  or  a  wafer,  was  offered  In  evi- 
dence upon  a  trial  In  Arkansas,  It  was  properly  re- 
oelvcil. 

pmtnPV.B'ilterlii,  (472)  997 

24.  Where  a  det-d  from  the  sheriff,  for  land  sold 
at  a  tax  sale,  reclu-d  an  asseFsment  for  taxes  which 
remained  unitald;the  advei-tlsemcnt of  the  land. 
Hnd  offering  It  for  sale:  Ita  l>eing  struck  down  to 
the  bigbe»t  bidder,  who  paid  the  purchase  money 
and  received  a  ccrtlHcate :  this  deed  ouKbt  to  have 
lieen  n*o(-ived  In  evidence.  The  law  oi  Arkansas 
■sys.  thHt  the  deediball  be  evidence  of  tbo  regu- 
larity and  lenallty  t>f  tbe  sale. 

Id.  (lb.)  998 

ta.  but,  even  if  tbi><  deed  had  been  insufflclent  us 
a  proof  title.  It  ought  to  have  been  received,  In  onn- 
ncutlon  with  proof  of  possession,  to  establish  ade- 
fensc  under  tliu  Biatute  of  Uuiitatlons. 

Id.  ilb.)  K28 

28.  Possession  under  this  deed  would  have  been 
sufficient  proof  for  adverse  possession. 
Id.  Pv™™ 

27.  Ill  a  suit  upon  a  postmaster's  bond,  when 
treasury  ttanKripts  are  offered  in  evidence.  It  Is 
not  nvi-esnary  that  they  should  contain  the  stnie- 
ments  or  credits  claimed  by  the  postmaster,  and 
diaallowt'd.  in  whole  or  in  part,  by  the  officers  of 
tbe  government. 

Vtiited  8iate»  V.  Hodot*  et  al.,          (476)  931 

28.  Nor  Islt  a  rcamn  for  rejecting  tbe  transcripts 
asovldenue.tbatthe  Items  charged  in  the  accounts, 
as  balances  of  quarterly  returns,  did  not  punmrt, 
on  the  face  i>f  said  accounts,  to  be  balances  ac- 
knowledged by  ihe  postmaster,  nor  were  supported 
by  proper  vtiuohers;  but  merely  purported  to  be 
the  tMlnnef-B  of  said  quarterly  returns,  as  audlied 
and  adjusted  by  the  officers  (f  the  government. 
The  objeelloii  appllrd.  If  at  all,  to  the  accumcy  of 
the  Mcuounts,  and  not  to  their  admission  aa  evl- 
deuce. 

Id.  lib.)  831 

20.  'i'lie  besis  of  an  action  against  a  poatmaah-r  la 
his  bond  and  lit>  breaches ;  and  not  the  transcrlrtta 
nor  the  quarterly  returns,  which  are  made  evidence 
by  tbe  statute.  ^ 

.     Id.  (ft.)  881 

EVID^NCE-14. 

1.  The  court  having  erroneously  refused  to  al- 
low the  plaintiff  to  offer  a  paper  In  evidence  ai  a 
-disclaimer  of  part  of  a  patent,  afterwards  refused 
to  allow  the  defendants  to  offer  the  same  paper  in 
ev  liienM*  lor  the  purpose  of  prejudicing  theplalnt- 
ItT'B  rights.  This  last  refusal  was  correct.  The  rea- 


son  given  was  erroneous,  but  this  is  not  a  solMant 

cause  for  revorviog  the  Judgment. 

SU»bu  V.  Fwrfe,  ai9)  3M 

2.  Tbe  courts  of  the  United  States  hare  not  the 
power  to  order  a  nonsuit  against  the  wishes  of  tiie 
plaintiff. 

Id.  (Tb.)  8*4 

8.  Under  a  notlceglven  by  tbe  defendant,  that  tbe 
invention  claimed  oy  the  plaintiff  was  dcscrlbid 
In  Ure's  DlctlnoBry  of  Arts.  Manufactures  and 
Hlnes,  and  had  been  used  by  Andrew  Ure.  of  Lon- 
don, It  was  not  competent  to  give  In  evklenoe  a 
very  large  book.  The  place  In  tbe  book  should 
have  been  specifled. 

Id.  (lb.)  S»4 

4.  Nor.  under  the  notice,  vasthe  book  competent 
evidence,  that  Andrew  Dre.  of  Londoo,  had  a  prior 
knowledge  of  the  thing  patented.  The  notice  does 
not  state  tbe  plaoa  where  the  same  was  ured. 

Id.  ilb.)  SM 

5.  W  here  a  certlflcete  of  dnioslt  In  a  bank,  payaMf 
at  a  future  day,  was  handed  over  by  a  debtcr  to- 
ll Is  creditor.  It  was  no  payntent,  unless  there  was 
an  express  agreement  on  the  part  of  the  cicdICQr 
to  receive  It  as  such;  and  tbe  qnestJoo,  whether 
there  was  or  was  not  such  an  agieemeot,  was  one 
of  fact  to  be  decided  by  the  jury. 

Dnwneu  v.  HicAk,  (240)  4M 

S.  The  bank  being  Insolvent  when  tbe  ceniflcate 
of  deposit  became  due,  there  was  no  ground  for 
Imputing  negligence  In  Uie  colletoion  of  the  debt 
by  tbe  holder,  as  no  loss  occurred  to  the  original 
debtor. 

Id.  {lb.)  404 

7.  If  tbe  evidenoeshowed  that,  after  the  uiaturitr 
of  the  certtflcate,  the  original  debtee  admltii-d  h* 
liability  to  make  It  good,  tbe  Jury  should  have  been 
Instructed  that  this  evidence  conduced  to  prtive 
that  the  certificate  was  not  taken  In  paiment. 

Id.  {lb.i  404 

8.  Whereanante.nuptlaloontiactwaBallegi.-dio 
hHve  been  made,  and  the  affidavits  of  the  pHrtiee 
claiming  under  It  alleged  that  tbey  never  pofwei«ed 
or  saw  It ;  that  they  hud  made  diligent  Inquiry  f<ir 
It,  but  were  unable  to  learn  Its  present  exlst^ce  or 
place  of  existence:  that  inquiry  had  been  made 
of  the  gUMrdiaii  of  one  of  the  children,  who  said 
that  he  nad  never  been  In  poeseealon  of  It,  and  did 
not  know  where  It  was;  that  Inquiry  bad  t»e«-o 
made  at  the  recording  offices  la  Tain,  and  that  il>e 
affiants  believed  It  te  be  loet,  secondary  proof  of 
its  contents  ought  to  hare  been  admitted. 

De  LatM  v.  Mxnre,  OSat  40» 

9.  Whether  recorded  or  not,  it  was  binding  npun 
the  parties.  If  recorded  within  the  tJme  pre- 
scribed by  statute,  or  If  re-acknowledged  and  re- 
corded afierwarda.  notice  would  thereby  ttare  been 
given  to  all  persons  of  Its  effect. 

Id.  ilb.)  40» 

10.  If  It  waa  regularly  recorded  In  one  state,  and 
tbe  property  upon  which  It  acted  was  removed  to 
anotuer  state,  the  protection  ofUie  contract  would 
follow  tbe  proper^  into  ^statelnto  which  it  was 
removed. 

id.  (Jb.)  40» 

11.  But  where  no  suit  was  bmuaht  until  eight  or 
nine  years  after  the  death  of  the  husband,  and  then 
the  one  which  was  brought  was  dismissed  for  want 
of  prosecution;  another  suit  against  tbe  ezeoutois 
who  had  divided  the  property,  comes  too  late. 

Id.  (lb.)  40» 

12.  Personal  property,  wherever  It  may  be.]stobe 
disturbed  In  case  of  Intestacy,  according  to  tbe  law 
of  tbe  dotnlcl]  of  the  intestate.  This  rule  may  be 
said  to  be  a  part  of  tbe  jusoentfum. 

EnnUv.SmUh,  (400)  4Tt 

13.  Wbat  that  law  is  when  a  foreign  law  appUe«, 
must  bo  shown  by  proof  of  It.  and  In  the  c«w  of 
written  law.  It  will  be  sufficient  to  offer,  aa  evidence, 
the  official  publication  of  the  law.oertmedEailsrac- 
torily  to  besuoh.  Unwritten  foreign  laws,  murtbe 
proved  by  experts.  There  la  no  general  rule  tttr 
authenticating  foreign  laws  In  tbe  courts  of  <4brT' 
countries,  except  this,  that  no  proof  shall  t>e  re- 
celved,  "  which  presupposes  better  testimony  t>e- 
hlnd.  and  attelnable  by  the  party."  Tbey  may  be 
verified  by  an  oath,  or  by  an  exempHtkaUoa  of  a 
copy  under  the  great  seal  of  the  state  or  natfoo 
whose  law  It  may  be,  or  by  a  copy  proved  tn  be  a 
true  copy  .by  a  witnese  who  has  examined  and  com- 
pared it  wlto  the  original,  or  by  the  certificate  c4 
an  officer  autborlzea  to  give  the  law.  which  certifi- 
cate must  be  duly  proved.  8ueh  n)Odt>e  of  proof 
are  notexdusive  of  others,  especially  of  otxlps  and 
accepted  historleeof  tbe  law  of  a  country.  9ee.  atao, 
tiieoBsea  of  Cbnnih  v.  Hubbart,  In  t  Cranch.  W. 
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•od  Tmlbot  V. eeemnn.  Id  1  Crancb,  7.  In  tills  case, 
tbeCode  Civil  of  Prance,  wltb  tbls  iDdorsement, 
*'hn  Onrde  des  Soeaux  de  Franco  a  la  Cour  Su- 
preme dM  EtaU  DniB."  was  offerod  as  evidence  to 
prove  tbat  tbe  law  uf  France  was  for  the  dlstribu- 
tloo  of  tbe  fUDda  la  controveray.  Tbls  onurt  ruled 
that  suuh  Indursemcnt  wai  a  sufficient  autbeatloa- 
tioa  to  make  the  I'ode  evidence  In  thlacaae.  and  in 
any  otheroasc  In  wblob  It  may  beoffered.  By  tbat 
Code,  tbe  ooinplalnunta  named  In  tfaia  suit  as  tbe 
collateral  relattooa  of  Qenoral  Kosciusko  are  enti- 
tled to  reoeive  the  funds  In  controversy,  in  suob 
proportions  as  are  stated  In  tbe  mandate  of  this 
ooun  to  tbe  court  belovr. 

Id.  (Ih.)  47S 

U.  Tbo  documentary  proofs  In  tfale cause,  from  tbe 
Orphans'  Court,  uf  tbe  erenealoffy  of  the  Kosciusko 
family,  and  nf  tbe  ooliiitcral  relationship  of  the 

Etnoas  entitled  to  a  decree,  and  also  of  tbe  wills  of 
osclusko,  are  properly  In  evidence  In  this  suit. 
M.  Oh.)  47S 

15.  TberecordfromOrodnoteJudlclal;  notajudg- 
mcnt  f titer  partw,  but  a  fnreiirn  JnditnieDt  1»  rem, 
which  is  evldenoe  of  the  twtB  aajudlcated  affainsC 
all  tbe  world. 

id.  (ih.)  472 

16.  Where  tbe  contract  between  tbe  owner  and  tbe 
builder  <who  was  also  tbe  carpenter),  stipulated 
for  a  forfeiture  per  diem  in  case  the  carpenter 
should  delav  tbe  work,  the  court  below  outrht  to 
have  allowed  evldeooe  of  sucb  delay  to  be  ulven  to 
tbe  Jury  by  the  detcnilant.  under  a  notice  of  set-off, 
and  also  evidence  tbat  the  work  and  materials 
found  and  provided  upon  and  for  the  bulldiny, 
were  defective  lu  qualltar  and  ^araoter,  and  tar  In- 
ferior In  value  lo  wbat  the  contract  and  tpeclfioa- 
tlon  called  for. 

Wind^  0.  CoWlwII.  (43i)  487 

17.  Wbure  tbe  mai  sbai  of  the  District  of  Colum- 
bia enguffed  Ihe  service  of  a  clerk  for  astipulated 
sum  piT  annum,  und  the  service conilDued  without 
any  new  agreement,  and  tbe  Jury  were  Instructed 
tbat  they  uilitbt  imply  a  new  RjjTvoment  to  pay  the 
clerk  at  a  different  rate,  thin  Instruction  was  ei^ 
roneous.  There  wtts  nothing  In  the  evidence  from 
which  the  Jury  could  Imply  such  new  Mrreement. 

JVttft  B.  JtfiHor.  («*)  600 

18.  The  Statute  of  Frauds  In  MaiwachusetU  is 
subetHDIlHDy  the  same  as  tbat  of  SSCar.  II.,  and 
declares  that  no  (.-nntract  for  the  sale  of  goods, 
fto.,  shall  be  valid.  &c.,  "unless  some  note  or 
memomiidum  In  writlnir  of  tbe  bai-galn  be  made 
and  slKDi'd  by  tbe  party  to  be  oharfred  thereby,  or 
by  some  person  tbereuntoby  bim  lawfully  author^ 
teed." 

Satmim  Fnila  Co.  v.  Guddard.  UK)  493 

19.  The  fnlluwhig  memorandum,  viz.:  'Vept.  19, 
W.  W.  (loddard.  12  iimis.  800  balen  ii.  F. drills. T^i ;  IW 
cases  blue  do.  HX>  Credit  to  commence  wben  ship 
sails;  not  nfter  Deuember  1st,  delivered  free  of 
charge  for  truckage.  The  bluets  If  color  satisfac- 
tory to  purolWHeni.  H.  M.  H.  w.  W.  O."— is  suffl- 
ctoot  to  take  tbe  case  out  of  the  statute. 

fd.  ill,.}  403 

U.  If  tbe  terms  are  technical  or  equivocal  on  the 
fnoeof  tbe  instrument,  or  made  so  by  reference  to 
extraneous  drcumatanoes,  parol  evhlenoe  of  the 
uaage  and  practice  luthe  trade  is  admlSBlble  to  ex- 
plafn  the  meaDioff. 

Id.  (Ih.)  403 

tl.  It  was  comprtoot  also  to  refer  to  tbe  bill  of 
parcels  delivered  for  tbe  purposeof  explanation.  It 
was  made  out  and  delivered  by  the  seller.  In  tbe 
oourseof  tbe  fulfillment  of  the  contract,  acquiesced 
In  by  the  buyer,  and  the  goods  ordered  to  be  de- 
livered after  It  was  received, 

ill.  (Ih.)  403 

22.  Where  a  warehoutteman  gave  a  receipt  for 
wheat  which  be  did  not  receive,  and  Hfterwards 
the  quHUilty  which  be  actually  had  was  divided 
araongat  tbe  respective  depositors,  an  action  of  re- 
plevin, brought  by  tbe  araigoee  of  (fao  fictitious 
recetitt,  could  not  be  maintained  when,  under  it, 
one  of  these  portions  was  seised. 

Jachmn  v.  Hah,  (S2S)  530 

n.  Evldenoe  offered  to  show  that  the  wheat  in 
question  wan  assigned  to  tbe  defendant,  was  ob- 
jected to  by  Ihe  plaintiff  In  the  replevin ;  but  such 
obii>ctlon  was  nrur»erly  overruled.  Tbe  plaintiff 
bad  shown  no  title  In  himself. 

Id.  (lb:)  526 

M.  So.  also,  evidence  was  adinlwiblo  to  show  that 
tho  receiver  of  the  nctltloun  certificate  bad  never 
deposited  any  wheat  In  the  warehouse. 

/d.  (Jb.)  686 

n.  The  defendanta  In  this  ease  were  the  as^nees 

HowABD  18,  14,  15.  IS. 


of  the  original  warehouseman,  ud  were  not  re- 
sponDlble,  unless  It  oouM  bo  shown  that  wheat  was 
deposited,  which  had  come  Into  tbelr  posse(«lon. 

...  vK;  "ft  > 

86.  Where  an  action  was  brought  against  tbeCom- 
mlssloner  of  Pntents  for  refuxTog  to  give  cnplea  of 
papers  In  his  ofBce,  and  no  specul  damage  was  set 
out  In  the  declaration,  evldeoceoftiie  prnfessiooal 
pursuits  of  the  applicant  was  notadmnslble. 

Biyuden  v.  Burhe,  Wfd  548 

27.  Where  the  application  was  made  tnrough  a 
third  person,  letters  of  both  parties  to  this  third 
person  were  admissible  In  evidoice,  as  part  of 
therMoeslcs. 

(IbJ  648 

EVn)ENCB-15. 

1.  In  a  suit  brought  for  an  Infringement  of  a 
patent  right,  the  defendant  ought  to  be  allowed  to 
give  in  evidence  the  patent  under  which  he  claims, 
although  Junior  to  the  plaintiff's  patent. 

OimUia  V.  Burden,  (2Gfi)  683 

2.  Burden's  patent,  for  "  a  new  and  useful  ma- 
chine for  rolling  pudders'  balls  and  other  masses 
of  Iron  In  the  manufacture  of  Iron,"  was  a  patent 
for  a  machlop,  sod  not  a  process,  although  tbe 
language  of  the  idalm  was  equivocal. 

Jo.  ilbJ)  688 

8.  Tbe  difference  explained  between  »  prootts 
and  a  machine. 

Id.  (lb.)  688 

4.  Hence,  It  was  erroneous  for  the  Circuit  Court 
to  exclude  evidence  offered  to  show  that  the  prac- 
tical manner  of  giving  effect  to  tbe  principle  em- 
bodied In  tbe  machlneof  the  defendants  was  dlffei^ 
ent  from  tbat  of  Burden,  the  plaintiff:  that  tho 
machine  of  the  defendants  produoed  a  different 
mechanical  result  from  the  other;  and  that  tho 
mechanical  structure  and  mochaalcal  aoUon  of  the 
two  machines  were  different. 

fd.  (lb.)  688 

6.  Bvidmoe  offered  as  to  tbe  opinloa  of  tbe  wit- 
ness upon  tbe  construction  of  the  patent,  whether 
It  was  for  a  process  or  a  machine,  was  properly  re- 
jected. 

id.  (lb.)  688 

e.  A  statute  of  Mississippi,  passed  In  1846.dcclMrvs 
that  no  record  of  any  Judgment  recovered  Id  afor- 
elgn  court  against  a  citizen  of  that  State,  shall  be 
received  as  evidence  after  tbe  expiration  of  three 
years  from  the  time  of  the  rendition  of  such  Judg- 
ment, without  the  llmlu  of  the  State. 

Jfurrov  r.  Ofhxon,  (tfl)  766 

7.  Thii  Statute  has  no  application  to  Judgments 
rendered  before  Its  passage.  Hence,  where  It  was' 
pleaded  as  a  defense  In  a  suit  brought  upon  a  Judg- 
ment recovered  In  Louisiana,  In  1844,  toe  plea  was 
bad  and  a  demurrer  to  Itsustalned. 

id.  UM  768 

EVIDENCB-16. 

1.  The  testimony  of  an  attorney  was  admissible 
redling  oonversatlons  between  himself  and  the  at* 
tomey  of  the  other  parties  In  their  presence, 
which  declarations  of  tbe  attomejr  were  binding 
on  tbe  last- mentioned  parties. 

Turner  tf.  Yale*,  (W  SS* 

2.  Evidence  was  admissible  tosbowtbats  ohanfo 
nf  one  per  cent,  upon  tbo  advance  made  upon  the 
consignment,  was  a  proper  charge  accoraing  to 
tbe  usage  and  custom  of  the  place. 

td.  (Ih.)  804 

3.  In  11  How.,  480,  It  is  said:  "Where  a  witness  whs 
examined  for  tbe  plaintiff,  and  the  defendant  of- 
fered in  evidence  declarations  which  be  bad  maile 
of  a  ctmtradietory  character,  and  then  the  plaintiff 
offen>d  to  give  In  evidence  others,  a fflrmatory  of 
the  first,  these  last  afllrmatory  declarations  were  not 
admlKSlbte,  being  made  at  a  time  posterior  to  thnt 
at  which  ho  made  the  oontradlotnry  declarations 
given  In  evidence  by  the  defendant." 

Conrad  v.  Oriffty,  (88)  SSS 

4.  Tbecase  having  been  remanded  to  the  Circuit 
Court  under  a  renfre  /arias  de  tixivi,  the  plalntitr 
gave  in  evidence,  upon  the  new  trial,  the  deposi- 
tion taken  under  a  recent  commission,  of  the  same 
witness  whose  deposition  was  the  subject  of  tbe 
former  examination,  when  the  defendant  offered 
to  give  in  evidence  the  same  affirmatnry  deolars- 
ttons  which  upon  the  former  trial  were  offned  as 
rebutting  evidence  by  the  plaintiff. 

Id.  (lb.)  886 

6.  Tbe  object  of  the  defendant  being  to  discredit 
and  contradict  the  deposition  of  the  witness  taken 
under  tbe  recent  commiralon,  the  evldenoe  was 
not  admissible.  Uesboiild  have  beoi  Interrogated 
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respecting  the  atat«ments,  when  he  was  examined 
under  the  oommlafllon. 

O'Jtrod  V.  Oriffey,  (38)  836 

8.  If  his  deolnratioDS  bad  been  made  subsequeDt  to 
the  oommlssiOQ,  a  aeir  cum  mission  ahould  have 
been  sued  out,  whether  hts  declarattona  had  beau 
written  or  verbal. 

Jd.  838 

7.  Evidence  that  the  name  of  the  tract  of  land, 
ooDveyed  by  a  deed,  was  the  same  wttb  the  name 

given  In  an  early  patent;  that  ft  had  long  been 
eld  by  the  persons  under  whom  theparty  claimed; 
and  that  there  was  no  proof  of  any  adverse  claim, 
was  aufflolent  to  warrant  the  Jury  In  flQdlnv  that 
the  land  mentioned  in  the  deed  was  the  same  with 
that  mentioned  In  the  patent. 

CarroUv.  LateMof  CarroUet  cU.;       (276)  836 

8.  Where  a  contract  was  made  to  obtain  a  certain 
law  from  the  Legislature  of  Virginia,  and  stated  to 
be  made  on  the  bosia  of  a  prior  oommuoloation, 
tills  oummunfcatlon  Is  competent  evtdenoe  in  a 
suit  upoirtho  contract. 

SSariOuiU  v.  BdUimon  and  Ohio 
RaUroad  Company.  (314)  883 

g.  In  1)412  Congress  passed  an  Act  (2  Stat,  iit 
Large.  74«l),  entitled  "An  Act  making  further  pro- 
vision fur  settling  the  claims  to  land  In  the  Terri- 
tory of  Missouri.^'  Itconflrmed  the  titles  to  town 
or  village  lots,  out  lots,  &c.,  tn  several  towns  and 
Tillages,  and  amungat  them  the  Town  of  Caronde- 
leit  where  tboy  baa  been  inhabited,  cultivated  or 
possessed,  prior  to  the  20th  day  of  December, 

10.  In  18;*  Congress  passed  another  Act  (4  Stat,  at 
L.,  65)  supplementary  to  the  above,  the  first  section 
of  which  made  it  the  duty  of  the  Individual  owners 
or  claimants,  whose  lotswereoonflrmed  by  the  Act 
of  1812,  to  proceed  within  18  months  to  designate 
their  lota  by  proving  cultivation,  boundaries,  bo., 
before  the  recorder  of  land  titles.  The  third  sec- 
tion made  It  the  duty  of  this  ofBcer  to  Isaue  a  oer- 
tlBoate  of  conflrmatioo  for  each  claim  confirmed, 
and  furnish  the  Surveyor^Oeneral  with  a  list  of 
the  lots  so  confirmed. 

11.  This  lUt  was  furnished  in  ISS7. 

12.  Afterwards,  in  J839.  another  recorder  gave  a 
certificate  of  confirmation ;  an  extract  from  the 
registry  showing  that  (his  second  recorder  entered 
the  certificate  in  1899 ;  and  an  extract  from  the  ad- 
ditional list  of  claims,  which  addition  was  that  of  a 
single  cUim.  t>elng  the  same  as  above. 

13.  These  three  papers  were  not  admissible  as  ev- 
idence in  an  ejectment  brought  by  the  owners  of 
tbia  claim.  The  time  had  elapsed  within  which  the 
recorder  could  confirm  a  claim. 

Gamacheetal.v.  PtQuiomtetai.,  (451)  lOia 

14.  The  thirteenth  section  of  the  Act  of  Congrees 

Sssaed  on  the  7th  of  July,  1838  (5  Stat,  at  Large, 
H),  makes  the  Injurious  escape  of  ateam  prfma  Ja- 
eU  evidence  of  negligence,  and  the  owners  of  the 
boat  upon  which  such  Injurious  escape  occurs,  to 
avoid  responsibility,  must  prove  that  there  waa  no 
negligence. 

Steamboat  New  Wvrld  et  al.  v. 
King,  (4«9)  loio 

15.  Whorean Aotof Gongresaoonflrmedthetlties 
or  claims  to  certain  lota  which  bad  been  Inhabited, 
cultivated  or  possessed  prior  to  a  oerUln  day  ;  and 
a  aulraequent  Act  of  Congress  made  it  the  duty  of 
claimants  of  such  lots  to  designate  them  by  prov- 
ing before  the  recorder  the  fact  of  Inhabitation, 
the  boundaries.  &c.,  and  directed  the  recorder  to 
issue  certificates  thereof ; 

14.  Held,  that  as  no  forfeiture  was  Imposed  for 
non-compliance,  and  as  the  government  aid  not  by 
the  latter  Act  impair  the  effect  or  operation  of  the 
former,  claluianta  might  etUI  eetabliab,  by  parol 
evidence,  the  facts  of  Inhabitation,  &c. 

OtMard  e>-  <U.  V.  Stoddard,  (494)  1030 

17.  A  bill  of  review.  In  a  chancery  case,  cannot 
be  maintained  where  the  newly  discovered  evidence 
upon  which  the  bill  purports  to  be  founded,  goes  to 
Impeach  the  character  of  wltneaaes  examined  in 
the  original  suit. 

SoaUMrd  etoLv.  RiuaeU,  (247)  »SS 

18.  Nor  can  Itbe  maintained  where  the  newly  dis- 
covered evidence  la  merely  cumulative,  and  re- 
lates to  a  collateral  fact  In  the  issue,  not  of  Itself,  if 
admitted,  by  any  means  decisive  or  controlling: 
such  as  the  question  of  adequacy  of  price,  when 
the  main  question  was,  whetber  a  deed  was  a  deed 
of  sale  or  mortgaged. 

Id.  (lb.)  0»3 

19.  NorwllI  a  bill  of  review  lie  founded  on  new- 
ly diaoovered  evidence,  after  the  publication  or  de- 
cree below,  where  a  decision  has  taken  place  on  an 
appeal,  unu«  the  right  la  reaerved  in  the  decree  of 


the  appellate  court,  or  permisaion  be  rfren  on  n 
application  to  tbat  oourtdlreotly  for  toe  varm&t. 
Td.  (ft.)  9n 

EXECCTION-14. 

1.  Where  real  oaCate  Is  In  the  custody  of  a  re- 
ceiver, appointed  by  a  court  of  chancery,  a  sole  of 
the  property  under  an  ezeoutlon,  issued  by  virtue 
of  H  Judgment  at  law,  ta  illegal  and  void. 

Wuwall  c.  Sampmm.  (SB  3*S 

2.  The  prop<A-  modes  of  proceeding,  pointed  out, 
to  be  pursued  by  any  person  whe  claims  title  to  tke 
property,  either  by  mortgage  or  Judgment,  or 
otherwise. 

Id.  ilh.)  SSI 

8.  Where  the  copyright  of  a  map  was  taken  out 
under  the  Act  of  (Jongreas,  and  the  copperplate  en- 
graving seized  and  sold  under  an  execution,  the 
purchaser  did  not  acquire  tbe  right  to  atrikeoff  and 
sell  copies  of  the  map. 

Slcphena  r.  Cody.  (588)  SSS 

4.  The  court  below  decided  that  an  injunodon  to 
prevent  such  striking  off  and  selling  oould  nut  is- 
sue without  a  return  of  tbe  purdiase  money. 
This  decision  waa  erroneous. 

Jd.  fib.)  B«8 

6.  A  copyright  is  a  "  property  in  notion,  and  has 
no  corporeal,  tangible  substance,'*  and  is  not  tbe 
subject  of  seizure  and  sale  by  execution.  It  oan 
l>e  reached  by  a  creditor's  bill  in  chancery,  but  In 
such  case,  tbe  court  would  probably  have  to  decree 
a  transfer  in  the  mode  pointed  out  in  tbe  Act  of 
Congress. 

Id.  (lb.)  SSS 

6.  A  sale  of  land  by  a  marshaloo  avendUi^iiex- 
pona».  after  be  la  removed  from  oUoe,  and  a  new 
marshal  appointed  and  qualified,  Is  not  void. 

Dooime  V.  Bryan,  (fiS»  MS 

7.  Such  a  sale  being  returned  to  the  oourtandoon- 
flrmed  by  It,  on  motion,  and  a  deed  ordered  to  be 
mode  to  the  purchaser  St  the  aale,  by  the  new  mar- 
shal, such  sale  tMing  niade,  fa  valid. 

id.  (IbJ  64S 

See  Attachment  Laws  of  Maryland. 

EXBOUTION— 16. 

1.  Three  Judgments  were  entered  np  against  a 
debtor  on  the  same  day. 

BockhiU  V.  Haiina,  (IBS)  tfM 

2.  One  of  tbe  creditors  taeued  a  eapUu  art  tatiffa- 
ctendum  in  February,  and  the  other  two  iasued  writs 
of  facUu  upon  the  same  day.  In  the  eosulog 
month  of  March. 

Id.  (IK)  «M 

3.  Under  the  ea.  m.  the  defendant  wai  taken  and 
Imprisoned,  until  discharged  by  due  proceei  of  law. 
The  plaintiff  then  obtained  leave  to  Issue  a  i.  fa., 
which  was  le\ied  upon  the  same  land  previously 
levied  upon.  The  marshal  sold  the  property  under 
all  the  writs. 

Id.  (lb.)  CM 

4.  The  executions  of  the  first  jl.  fa.  ereoliora  are 
entitled  to  be  first  eattafied  out  of  the  proceeds  of 
sale. 

Id,  (lb.)  «M 

fi.  Each  creditor  having  elected  a  different  rem- 
edy, is  entitled  to  a  precedence  In  that  which  be 
had  elected. 

Id.  <Ib.)  6M 

6.  Bealdes,  the  ca.  ta.  creditor,  by  Imprisoning  tbe 
debtor,  poetponed  hia  lien,  because  it  may  happen, 
under  certain  circum stances,  tbat  the  Judgment  Is 
forever  extinguished.  If  these  do  not  happen,  his 
lien  is  not  restored  as  against  creditors  who  have 
obtained  a  precedence  during  such  sospenaion. 

id.  (lb.)  «• 

7.  Aplalntlffin  a  Ju.lgmeot  having  the  defendant 
In  execution  under  a  M.aa..  entered  into  an  agrae- 
ment  with  blm  tbat  tbe  plaintiff  should,  wltaout 

Srejudlceto  his  rights  and  remedlee  against  thede- 
endant,  permit  him  to  be  forthwith  dlsoharired 
from  custody  under  tbe  proccsp,  and  that  tbe  de- 
fendant should  go  to  the  next  session  of  tbe  Cir- 
cuit Court  of  tbe  United  States,  and  on  tbe  law  side 
of  that  court  make  up  an  isaue  with  the  platntifl. 
to  try  the  question  whether  the  defenaant  was 
poss^sed  of  the  means,  in  or  out  of  a  certain  mar- 
riage settlement ,  of  satisfying  the  Judgment  agalMt 
him. 

Magniac  v.  ZTiotnpsofl.  flSl)  «M 

8.  The  debtor  was  released;  tbe  taeue  made  up ;  tbe 
cause  tried  In  the  Clrealt  CoUrt;  brought  to  this 
court,  and  reported  in  7  Pet-  848. 

Jd.  (ibj  «M 

5.  By  suing  out  the  M.sa«t^nff  tbe  defeodsot 
Into  ouBtody,  entering  Into  tbe  msngeunnt  above 
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meotloQed,  and  dlwhanrlnv  the  defendant  from 
custody,  the  plaintiff.  In  all  le^l  Intendment,  ad- 
mitted astisfsctlon  of  his  demand,  released  tbe  de- 
fondant  from  all  liability  therefor,  and  destroyed 
every  effect  of  his  Judirment  aa  tbe  foundation  of 
legal  liffhts. 

Id,  (1ft.)  eea 

10.  In  such  a  state  of  things  a  court  of  equity 
will  not  interfere  at  thelnstanue  of  tbe  plaintiff. 

id.  (lb.)  096 

11.  The  alloiratlon  of  fraud  In  the  marrfa^  con- 
tract Is  not  mistalned  by  the  evidence ;  nor  was  the 
refuBai  of  tbe  defendant  to  apply  the  property 
which  accrued  to  bim  aponthe  death  of  his  wife,  to 
tbe  disc  barge  of  the  debt,  a  violatlua  of  tbe  agroc- 
meat  under  which  he  was  released. 

Id.  (1ft.)  696 

12.  Theavonnentln  tbe  bill  that  therighls  of  the 
plaintiff  under  tbe  Judirniont  remained  untra- 
p^reil.  Is  Incompatible  with  a  right  to  resort  to  a 
court  of  equity. 

Jd.  (Jh.)  696 

EXECUTION— 1ft. 

1.  By  the  laws  of  Alabama,  where  property  1  s 
taken  in  execution.  If  the  sheriff  does  not  make  tbe 
money,  the  plaintiff  Is  allowed  to  suggest  to  the 
court  that  the  money  might  have  been  made  with 
due  diligence,  and  thereupon  the  court  Is  directed 
to  frame  an  Issue  In  ordur  to  try  the  fact- 

Chapman  V.  Smtth,  (IU>  868 

2.  In  a  suit  upon  a  sheriff's  tmnd,  where  tbe  plea 
was  that  this  proceeding  had  been  rerarted  to  by 
the  plaintiff  and  a  verdict  found  for  the  sheriff,  a 
replication  to  this  plea  alletfing  that  the  property 
in  question  In  that  trial  was  not  tbe  same  property 
mentioned  in  the  breach  assigned  In  the  declara^ 
tton,  was  a  bad  repUoation,  ana  demurrable. 

Id.  lib.)  868 

8.  Where  tbe  sheriff  pleaded  that  the  property 
which  he  had  taken  in  ezouution  was  not  tlie 
property  of  tbe  defendant,  against  whom  be  bad 

SrocoBB,  and  the  plaintiff  demurred  to  thlaplea,  the 
emucrer  was  properly  overruled. 

Id.  (lb.)  868 

4.  The  original  Judgment  having  omitted  to 
name  interest,  and  this  court  having  affirmed  the 
judgment  as  It  stood,  it  was  proper  for  the  court 
below  to  issue  an  execution  for  tun  amount  of  the 
Judgment  and  ooebs  leaving  out  interest. 

MSariyv.aogenetaL.  (SM)  10T4 

EXECUT0B&-18. 
1.  Tbe  relations  of  privity  between  ezeoaton  and 
their  teotatora  in  Louisiana,  do  not  differ  from 
those  which  exist  at  common  law. 

mu  V.  Tuch^,  (US)  S«S 

t.  The  interest  of  an  executor  In  the  testator's 
estate  Is  what  tbe  testator  slvee  him ;  that  of  an  ad- 
ministrator, only  that  wblcn  tbolawof  bis  appoint- 
ment enjoins. 

Id.  (Ift.)  »ft8 

8.  Hence,  executors  In  different  states  are,  as  re- 
gards the  creditors  of  the  testator,  executors  in 
privity,  t>eaHng  to  the  creditors  the  same  respon- 
slbllltlee  as  if  there  was  only  one  executor. 

Id.  (Ih.)  888 

4.  Although  a  Judgment  obtained  against  an  ex- 
ecutor In  one  state Ts  not  conoluaive  upon  an  ex- 
ecutor iu  another  state,  yet  It  may  be  aamlsBtble  In 
evidence  to  show  that  the  demand  had  been  carried 
into  Judgment,  and  that  the  other  executors  were 

Srecluded  by  It  from  pleading  prescription  or  the 
tatute  of  Limitations  upon  the  original  cause  of 
action. 

Id.  (lb.)  888 

6.  Therefore,  when  a  person  appointed  executors 
In  Virginia,  and  also  In  Louisiana,  and  the  creditors 
obtained  Judgments  against  the  Virginian  execu- 
tors, without  being  able  to  obtain  payment,  and 
then  sued  the  executors  in  Louisiana,  the  Virginian 
Judgments  were  admissible  evidence  for  the  above- 
mentioned  purposes. 

Id.  fib.)  ««S 

6.  The  law  of  Ix>uisiana  bars,  by  prescription,  all 
actions  broufiht  upon  Instruments  negotiable  or 
transferable  by  Indorsement  or  delivery,  unless 
such  autlons  are  brought  within  Rve  years.  Ilut 
this  does  not  include  due-bills  or  Judgments. 

Id.  lib.)  88S 

BXECtJTORS  AND  ADHINI8THATOHS-14. 
See  Wills.  I 


FKAUD-18. 

See  Cltanoery. 
Howard  lit,  14.  IS,  1«. 


FBArD-lB. 

See  Chancery. 

FBAlfDS,  STATUTE  OF-18. 

1.  The  Statute  of  Frauds,  In  tbe  Stateof  Alatwrna, 
declares  void  conveyances  made  for  tbe  purpose  of 
hindering  or  deluding  ereditots  of  their  Jtist 
debts. 

Parifh  v.  Murphree,  (98)  65 

t.  Where  a  person  made  a  settlement  upon  his 
wife  and  children,  owing  at  that  time  a  large  sum 
of  money,  for  which  be  was  soon  afterwards  sued, 
and  became  Insolvent,  these  circumstances,  with 
other  similar  ones,  are  sufllclent  to  set  aside  tb« 
deed  as  twlog  fraudulent  within  the  itaUite. 

ItL  ilb.)  m 

FBAUD8.  STATUTE  OF-U. 

1.  Tbe  Statute  of  Frauds  in  Massachusetts  is  sub- 
stantially the  same  as  that  of  29  Car.  II.,  and  de- 
clares that  no  contract  for  the  sale  of  goods,  &c., 
shall  be  valid,  Ac,  "  unless  some  note  or  memoran- 
dum, In  writing,  of  the  bargain  be  made,  and  slamed 
by  tbe  party  to  be  charged  thereby,  or  by  some 
person  tnereunto  by  hlmlawfully  authorized." 

Salmon  FaOit  Co.  v.  Qoddard,  (U7>  MS 

2.  The  foUowingmemorandum,  viz.:  **8ept.l9tbt 
W.  W.  Ooddard.  12  mqs.  300  bales  S.  F.  drills, 
^K ;  IVi  oases  blue  do.  Credit  to  commence 
wben^hlp  sails,  not  after  December  1st ;  dellvere<^ 
free  of  charge  for  truckage.  The  blues.  If  color 
satisfactory  to  purchaser.  H.  M.  M.  W.  W.  O."— 
is  sufficient  to  take  the  case  out  of  the  statute. 

Id.  (16.)  493 

3.  If  tbe  terms  are  technical  or  equivocal  on  the 
face  of  the  Instrument,  or  made  so  by  reference  to 
extraneous  circumstances,  parol  evidence  of  the 
usage  and  practice  In  the  trade,  is  admissible  to  ex- 
plain the  meaning. 

Id.  (lb.)  493 

4.  It  was  competent,  also,  to  refer  to  the  bill  of 
parcels  delivered  for  the  purpose  of  ezplanatirm. 
It  was  made  out  and  delivered  by  tbe  seller.  In  tbe 
course  of  f  ulflUment  of  the  contract,  acquieeced  In 
by  the  buyer.and  the  goodaoidered  to  be  delivered 
after  it  was  received. 

id.  <Ift.)  498 


GEOBGIA-13. 

1.  In  180S,  when  Georgia  ceded  her  back  lands  to 
the  United  States,  she  had  Jurisdiction  over  the 
whole  of  the  Chattahoochee  Klvcr,  1  rom  Its  sourt-e 
to  the  thirty-first  degree  of  north  latitude. 

Hoyiard  elal.v.  InnenoU,  (381)  189 

2.  Tbe  rule  Is,  that  where  a  power  possesses  a  rh  - 
er,  and  cedes  the  territory  on  the  other  side  of  It, 
making  the  river  tbe  boundary,  that  power  retains 
the  river,  unless  there  isan  express  stipulation  fur 
the  relinquishment  of  the  rights  of  soil  and  jurlfr- 
dlcllon  over  the  bed  of  such  river- 

Id  (tb.)  189 

8.  When  Georgia  ceded  to  tbe  United  States  alt 
the  land  situated  on  the  west  of  a  line  running 
along  the  western  bank  of  the  (Thattahoocbce  Riv- 
er, she  retained  tbe  bed  of  the  river  and  all  the  land 
to  the  east  of  tbe  line  above  mentioned. 

Id.  (Ift.)  189 

4.  The  river  flows  in  a  channel,  between  two  banks 
from  fifteen  to  twenty  feet  high,  between  tbe  bot- 
tom of  which  and  the  water,  when  tbe  river  l"  at  a 
low  stage,  there  are  shelving  shores,  from  thirty 
to  sixty  yards  each  In  wIdUi. 

Id.  (lb.)  189 

5.  Tbe  boundary  line  runs  along  the  top  of  this 
high  western  bank,  leaving  the  bed  of  the  river  and 
the  western  shelving  shore  within  tbe  Jurisdiction 
of  Georgia. 

Id.  (lb.)  189 

GUARDIAN-18. 

1.  Where  a  person  who  was  acting  as  guardian  to 
a  minor,  butwlthoutany  l^ral  authority,  being  in- 
debted to  the  minor,  contracted  to  purchase  real 
estate  for  tbe  benefit  of  hit  ward,  and  transferred 
bis  own  properiy  In  part  payment  therefor,  tbe 
ward  cannot  claim  to  receive  from  the  vendor  tbe 
amount  of  property  so  transferred. 

Yerger  v.  Jonu,  (80)  888 

2.  He  can  either  complete  tbe  purchase  by  par- 
ing the  balance  of  the  purchase  money,  or  set  aside 
the  contract  and  look  to  bis  guardian  for  re-lni- 
bursement ;  but  in  tbe  absence  of  fraud,  he  cannot 
compel  tbe  vendor  to  return  such  part  of  the  pur- 
chase money  as  bad  been  paid  by  the  guardian. 

Id.  (lb.)  838 
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INDIANA.  8TATB  OF-U. 

1.  In  1804,  ConffreflB  pasaed  an  Act  (3  Stat,  at  iMrge, 
297).  "  making  provision  for  thedtapoeal  of  the  pub- 
lic landM  In  the  Indiana  Territory,  and  for  other 
purposes,"  in  which  it  rcsorvpd  from  anle  a  town- 
ship In  each  one  of  three  districts,  to  be  located  by 
the  Secretary  of  the  TreOBury,  for  the  uae  of  a 
seminary  of  learnintr- 

Trtutea,  Ac.,  V.  Indiana,  m»)  416 

2.  In  1806,  the  Secretary  of  the  Treasury  located 
a  particular  township  in  the  Vlncennes  distiiat, 
for  ihu  use  of  that  district ;  and  when.  In  1806,  the 
territorial  mvernment  Incorporated  a  "Board  of 
Trustees  of  the  VInoennes  University,"  the  iirant 
made  In  1804  attached  to  tbta  Qoard,  althoutrh  for 
the  two  preceding  years  there  had  been  no  grantee 
in  existence. 

Id.  ilh.)  416 

8.  Under  the  Ordinance  of  1787.  made  applicable 
to  Indiana  by  an  Act  of  Congress,  the  territorial 
Kovernment  of  Indiana  bad  power  to  pan  this  Act 
of  Incorporation. 

Id.  (77).)  «16 

4.  The  lan^ruaffo  of  the  Act  nt  Congress,  by  which 
Indiana  was  admltled  Into  the  Union,  did  not  vest 
the  above  township  in  the  Legislature  of  the  State. 

fd.  {Ih.)  416 

6.  The  Board  of  Trustees  of  the  University  was 
nut  a  public  corporation,  and  bad  no  political 
powers.  The  donation  of  land  for  its  support  was 
like  a  donation  by  a  private  iDdlvldual:  and  (he 
Lefflsbiture  of  the  State  oould  not  rightfully  exer> 
dae  any  power  by  wbloli  Uie  trust  wtm  defeated. 

a.  (lb.)  416 

INJUNCTION— 16. 
Wber^  a  complainant  filed  a  bill  on  the  equity 
Bide  of  the  Circuit  Court,  for  an  injunction  to  pre- 
vent the  sale  of  slaves  which  had  been  taken  In  ex- 
ecution as  the  property  of  another  pereon,  and  the 
evidence  showed  that  they  were  too  property  of 
the  complainant,  the  Circuit  Court  was  directed  to 
make  the  injunction  perpetual. 

Amis  et  al.  v.  Muen,  («2)  1020 

IN8UHANCE-U. 

1.  Uodera  policy  insurlngagalnsttheusual perils 
of  the  sea.  Including  t>arrairy,  the  underwriters 
are  not  liable  to  repay  to  the  Insured,  damages 
paid  by  him  to  the  owners  of  another  vessel  and 
cargo,  suffered  in  a  collision  oecasloQed  by  the 
negllgenoe  of  the  muter  or  mariners  of  the  vessel 
Insured. 

Gen.  ilf.  Iiw.  Co.  v.  Sherwood,  (ail)  468 

2.  A  policy  cannot  be  so  construed  as  to  Insure 
against  all  losses  directly  referable  to  the  negli- 
gence of  the  master  and  mai:lners.  But  If  the  loss 
18  caused  by  a  peril  of  the  sea,  the  underwriter  is 
responsible,  although  the  master  did  not  use  due 
care  to  avoid  tbe  peril. 

Id.  db.)  4sa 

€NTBBBST-14. 
] .  The  »lxt^-9BOonA  rule  of  this  court  (13  Howard) 
l8  as  follows:  "  In  cases  where  a  writ  of  error  is 
prosecuted  to  the  Supreme  Court,  and  the  Judg- 
ment of  the  lofsnor  court  Is  afllrmed,  the  interest 
shall  be  oalouhited  and  levied  from  the  date  of  the 
judgment  below,  until  tbe  same  Is  paid,  at  tbe  same 
rate  that  ritnUar  Judgments  bear  Interest,  In  the 
courts  of  the  state  where  such  Judgment  Is  ren- 
dered. The  same  rule  shall  be  applied  to  decrees 
for  the  payment  of  money.  In  cases  in  chancery, 
unleas  otherwise  ordered  by  tbis  court.  Tbls  rule 
to  take  effect  on  tbe  fint  day  of  December  Term, 
ISfil. 

Perktiu  V.  Fimrnbput,  (3SS)  441 

X.  Before  this  rule.  Interest  was  to  be  calculated  at 
aix  por  cent.,  from  the  date  of  the  Judgment  In  the 
droult Court  to  the  day  of  afflrmanw  nero :  and  the 
condrmatton  of  the  report  of  tbe  olerk.  in  tbe  case 
of  Mitchell  T.  Harmony,  18  Howard,  lia,  was  under 
the  rules  then  exIstiBg. 

td.  (lb.)  441 

3.  So.  also,  where'  a  case  from  Hisslssippl  was 
affirmed  at  Dooember  Term,  18S1,  the  mandate 
from  this  court  should  bave  been  construed  to  al- 
low Interest  at  six  per  cent,  from  the  date  of  the 
decree  in  the  court  below,  to  the  date  of  theofflrm- 
anoo  In  this  court.  Therefore.  It  was  erroneous 
either  to  allow  six  per  cent,  until  paid,  or  to  allow 
the  current  rate  or  Interest  In  Hlsmsslppt,  In  addi- 
tion to  tbe  six  per  cent,  allowed  by  this  court. 

Id.  (IhJ  441 

4.  The  several  rules  upm  this  subject  examined 
and  explained. 

III.  (Jb.)  441 

I1S« 


INTBitVBNTIOH— 15. 
A  person  cannot  Intervene  here  who  was  do  par- 
ty to  the  suit  In  the  court  bt  low. 

UniUdStateav.PaUemtn,  (10)  51S 


JUDGMENT-18. 

1.  By  the  laws  of  Mississippi,  deeds  of  trust  and 
mortgagee  are  valid,  as  against  creditors,  and  pur- 
chasers only  from  the  time  when  they  are  recorded. 

TayUir  V.  D»e,  (Z>V)  149 

2.  A  Judgment  Is  alien  from  the  time  of  itsren- 
dlUon. 

J'i.  ilh.)  ]4» 

3.  Therefore,  where  a  Judgment  was  reiidrred.  in 
tbe  Interval  betwe(>n  tbo  execution  and  recording 
of  u  uce<),  It  was  a  Hen  upon  tbe  land  of  tbe  debtor. 

Id.  (lb.)  1*9 

4.  A  fieri  factag,  being  issued  upon  this  iudg- 
meot,  was  levied  utxm  the  land  ;  but  before  tbe  is- 
suing of  a  vendtti'ini  expimaf,  the  debtor  died. 

}d.  (Ih.)  140 

6.  It  was  not  necessary  to  revive  the  jitdgmmt 
by  ti  xrCrc/ocfax;  but  thesherilf  who  had  thus  lev- 
led  upon  the  land  could  proceed  to  sel)  It.  undera 
rxniiuuml  ejrptman :  tm6  a  piircbaser,  under  this  aalp. 
coi^d  not  be  ejected  by  a  claimant  under  the  deed 
given  by  the  debtor. 

M.  <lb.\  149 

6.  How  far  a  judgment  against  executors  In  one 
state  Is  evidence  against  othw  executors  of  the 
same  person  In  another  state. 

HOI  V.  Tuetter,  (458)  tts 

JUDOMBNT-14. 

1.  Aoourtbasa  right  to  set  aside  its  ownjudg. 
ment  or  decree,  dtsmtsslng  a  bill  In  chancery,  at  the 
same  term  In  which  the  Judgment  or  decree  was 
rendered,  on  dlscoveling  its  own  error  in  tbe  law. 
or  that  tbe  consent  of  the  complainants  to  such 
dismissal  was  obtained  by  fraud. 

Dim  V.  TuaOt,  (SVD  4M 

2.  A  statute  of  Mississippi  directs  that  where  the 
defendant  cannot  be  found,  a  writ  of  capUu  ad  n- 
tpandtndum  shall  be  served,  by  leaving  a  copy 
thereof  with  the  wife  of  the  defendant,  or  sraie 
free  white  person  above  the  age  of  sixteen  years, 
tben  and  there  being  one  of  the  family  of  the  de> 
fondant,  and  fouDd  at  hts  usual  place  of  abode ;  or 
leaving  a  copy  thereof  at  some  public  place,  at  tbe 
dwelling  bouse  or  other  known  place  of  residenoe 
of  such  defendant,  he  being  from  home,  and  no  suota 
free  white  person  being  fbund  there  willing  to  re- 
ceive tbe  same. 

Harria  v.  Hardeman,  (XUi  444 

3.  Tbe  nroultCourtof  the  United  Statesadopteda 
rule  that  the  eanUu  should  be  served  personally,  or 
If  the  defendant  be  not  found,  by  leaving  a  copy 
thereof  at  his  or  her  reMdenoe,  or  usual  place  of 
abode,  at  least  twenty  days  before  the  nitum  day 
thereof. 

fd.  (Jb.t  444 

i.  The  marshal  made  the  following  return  to  a 
writ  of  capias:  "Executed  on  the  defendant  Harda- 
mai),  by  leaving  atrue  copy  at  his  residence." 

Id.  (16.  t  444 

5.  Thto  service  was  neither  in  eonformity  witb  tbe 
statute  nor  the  rule. 

Id.  (lb.)  444 

6.  Therefore,  when  the  court  gave  Judgment,  by 
default,  against  Hardeman,  and  an  execution  was 
Issued,  upon  whicba  forthcoming  bund  was glveo. 
and  another  execution  Issued,  and  at  a  eubeeouent 
day  the  court  quashed  tbe  proceedings,  and  set 
aside  t^e  Judgment  by  default,  this  order  was 
correct. 

Id.  (Ut.)  444 

7.  When  the  Judgment  by  default  wan  given,  tbe 
court  was  not  In  a  condition  toexerci«eJurtodiciion 
over  tbe  defendant,  because  there  was  no  regular 
service  of  process,  actual  or  constructive. 

id.  Ob.)  444 

8.  Tbe  coses  upon  this  point  examined. 

Id.  (ffc.)  444 

9.  Moronver.  when  the  proceedings  wore  quashed, 
tbey  were  still  in  Jf«ri,  and  not  terminated:  and  any 
irregularity  oould  be  corrected,  on  motion. 

Id.  lib.)  444 

10.  A  bill  In  obanoery  will  not  lie  for  the  purpoM 
of  pcriietually  enjoining  a  JudgmenU  upon  tbe 
ground  that  there  was  a  false  return  in  serrtng 

erocena  upon  one  of  the  defendants.  Kedreos  most 
a  sought  in  the  court  which  gave  the  Judgment, 
or  in  an  action  agalnut  the  marshal. 

Walker  v.  Bobbina,  (MO  «« 

HOWABD  IS,  14,  15. 16. 
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II.  Moreover,  the  defendant  (n  this  caM.  brbis 
4iotli>iiB,  waived  all  benellt  which  be  mlKlil  nave 
.derived  from  the  false  return ;  uiid  no  dofimse  waa 
made  on  the  trial  at  law,  iinpeaehlog  the  correct- 
Derwof  the  cause  of  at^lun  sued  on,  and  In  Buch  a 
cuflv.  resort  oanuot  be  bad  to  equity  tu  supply  the 
■oiniiislon. 

Id.  ab.)  B6» 

JUDGMENT—IS. 

1.  A  plaintiff  In  a  Judt^ment,  bav-log  the  defend- 
ant in  execution  under  a  ca.  «a.,  entered  Into  an 
^reement  with  him  that  the  plaintiff  ehould,  with- 
out prejudice  to  his  rlKhts  and  remedies aeralust the 
defendant,  permit  him  to  be  forthwith  discharged 
from  custody  under  the  process,  aud  that  the  de- 
fendant should  go  to  the  next  session  of  the  Circuit 
Coun  of  the  United  States,  aud  on  the  law  side  of 
thai  court  makeup  hu  Iwue  with  the  plaintiff,  to 
try  the  question  whether  the  defendant  was  poB> 
8e«sed  of  the  means,  in  or  out  of  a  certain  inar- 
riatre  settlemeiit,  of  aattsfying  judgment  agafost 
bim. 

Mavniac  v.  Thimfgnn,  (281)  698 

2.  The  debtor  was  released ;  the  Issae  made  up ; 
the  cause  tried  In  the  CIreult Court;  brought  to 
this  court,  and  report^'d  In  7  Peters,  3iS. 

Id.  (lb.)  996 

3.  By  suing  out  the  ca.  m.,  taking  the  defendant 
into  cuRiody.  enterlntr  Into  the  arrangement  above 
nictitloncd,  and  discharging  the  dclendant  from 
-cnsiody,  the  plaintiff.  In  all  legal  Intendment,  ad- 
mli  ted  satisfaction  of  his  demand,  released  the  de- 
fendant from  all  liability  therefor,  and  destroyed 
■every  effect  of  bis  Judgment  as  the  foundation  of 
lexal  rights. 

Id.  (/ft.)  606 

4.  lu  such  a  state  of  things,  a  court  of  equity 
win  not  Interfere  at  the  Instance  of  the  plaintiff. 

Id.  ail.)  696 

R.  The  allegation  of  fraud  In  the  marriage  con- 
tract Is  not  sustained  by  the  eyidenco ;  nor  was  the 
refusal  of  the  defendant  to  apply  the  property 
which  accrued  to  him  upon  the  death  of  nis  wife, 
h)  the  discharge  of  the  debt,  a  violation  of  the 
^rccment  under  which  he  was  released. 

Id.  (lb.)  696 

6.  The  averment  In  the  bill,  that  the  rlgbta  of  the 

fitaiQtlff  under  the  judgment  remained  unimpaired. 
Incompatible  with  a  right  to  resort  to  a  court  of 

JUDGMENT— IB. 

1.  WheDeverthe  parties  toasultand  thesubjecttn 
-onntmvorsy  between  them  are  within  the  regular 
Jurisdictloa  of  a  court  of  equity,  the  decree  of  that 
court  Is  to  every  Intent  as  binding  as  would  bo  the 
Judgment  of  a  court  of  hiw. 

PenningUm  V.  Gibmn.  (66)  84T 

2.  Whenever,  therefore,  an  action  of  debt  can  be 
maintained  upon  a  Judgment  at  law  for  a  sum  of 
money  awarded  by  such  Judgment>  the  like  action 
can  be  maintained  upon  a  decree  lo  equity  which  is 
for  a  spceltie  amount :  and  the  records  of  the  two 
courts  are  of  equal  dignity  and  binding  obligation. 

Id.  Ob.>  847 

'6.  The  lessee  of  the  plaintiffs  having  clabned,  in 
tliu'Iccltiratlon.a  term  of  fifteen  years  In  three  un- 
dH  Idcil  fourth  warts  of  the  land,  and  the  Judgment 
being  that  tho  Ivssee  do  recover  hts  term  aforesaid 
yet  to  come  aud  unexpired,  this  judgment  was  oor- 
reot. 

CkirroUv.  Lane^of  CarroUetal.  (275)  986 
4.  Wherea  case  controverted  was.  by  agreement  of 
the  parties,  entered  settled,  and  the  terms  ot  settle- 
ment were  that  the  debtor  should  pay  by  a  limited 
day,  and  the  eroditor  agreed  to  receive  a  lot>s  sum 
than  ibat  for  which  he  had  obtained  a  Judgment: 
Aud  the  debtor  fulled  to  pay  on  the  day  llutltod,  the 
original  judgment  became  revived  in  full  force. 
Earlu  V.  RiiQtn  el  aL,  (6W)  1074 

r».  The  original  judgment  having  omitted  to  name 
interest,  and  this  court  having  affirmed  the  judg- 
ment as  It  stood,  it  was  proper  for  the  court  below 
to  issue  an  execution  for  the  amount  of  the  judg- 
ment and  coats,  leaving  out  interest. 

Jd.  (ib.)  1074 

JURI8DICTION-13, 
1.  Ad  appeal  does  not  lie  to  this  court,  from  thede- 
■olsloa  of  a  District  Court  in  a  oue  of  baokruptcv. 
Crawfiird  V.  PttirUt,  tU)  «0 

t.  Even  If  It  would,  the  decree  of  the  District 
•Court  In  this  case  la  not  a  flnal  decree. 

Id.  {lb.)  80 

8.  The  Treaty  of  1819,  between  the  United  Btatee 

fiOWABD  13,  14.  15.  10. 


and  Spain,  contains  the  following  eti nnlatlon.  tIi.: 
"The  United  Slates  shall  cause  satbiatttlon  to  be 
made  for  the  injuries.  If  any,  which,  by  process  of 
law,  shall  tie  established  tu  have  tteeu  eiiffered  by 
the  Spanish  oBloers  and  Individual  Hpanish  lnhat>- 
Itants  by  the  late  operations  of  the  American  army 
In  Florida." 

UitUed  States  v.  FerreUa,  (40)  4t 

4.  Congress,  by  two  Ads,  passed  in  1823  and  1834 
(8  Stat,  at  Large,  768,  and  6  Stat  at  I.arge,  MQ),  dl- 
rected  the  Judge  of  the  Territorial  Court  of  Florida 
to  receive,  examine,  and  adjudgeall  cases  of  clHlms 
for  losses,  and  report  his  decisions,  if  In  favor  of 
the  ulalmiiDts,  together  with  the  evidence  upon 
which  they  were  founded,  to  the  Seereiary  of  the 
Treasury,  who,  on  bolnv  satlsHed  that  thu  annic  was 
Just  aud  equliablc.  within  the  provisions  of  the 
Treaty,  should  pay  the  amount  tnei-eof ;  and  by  an 
Act  of  1840  (tt  Stat,  at  Large.  78H)  Congress  directed 
the  judge  of  the  District  Courtof  the  UnlU'd  States 
for  the  Northern  Dlsrrictof  Florida,  to  receive  and 
adjudicate  certain  claims  Id  the  manner  directed 
by  the  preceding  Acts. 

Id.  (lb.)  41 

6.  From  tbeaward  of  thodlstrlct  Judge,  an  appeal 
does  not  tie  to  this  court. 

Id.  {lb.)  49 

A.  As  the  Ti-eaty  Itself  designated  no  tribunal  to 
assess  the  diimagef ,  It  remained  for  ("ongrcss  to  do 
so,  by  referring  the  claims  to  a  commissioner,  ao- 
cording  to  i  he  established  practice  ol  the  govern- 
ment In  sucb  cuses.  His  decision  was  not  the  Judg^ 
ment  of  a  court,  but  a  mere  award,  with  a  power  to 
review  It  conferred  union  the  Secretary  of  toe  Treas- 
ury. 

Id.  (lb.)  4S 

7.  By  the  eleventh  section  of  the  Judiclaiy  Act  (1 
Stat,  at  Large.  78).  no  action  can  be  brought  In  the 
federal  courts  upon  a  promissory  note,  or  other 
chose  In  action,  by  an  assignee,  unless  toe  action 
could  have  been  maintained  If  tliere  had  been  no 
assignment.  But  an  Indorsee  may  sue  his  owtj  im- 
mccUate  indorser. 

Oiffee  V.  Flatiti  n'  Bank,  (183)  lOB 

8.  Hence.whcre  an  acthm  was  brought  by  an  Induis 
see  upon  checks  which  had  been  Indorsea  from  one 
person  to  another  In  the  same  state,  and  some  of 
the  counts  of  the  declaration  traced  the  title 
through  these  indorsements,  no  recovery  oouM 
have  been  bad  upon  those  counts. 

Id.  (III.)  105 

9.  Butthe  declaration  also  contained  the  common 
money  counts :  and  upon  the  trial,  these  were  the 
only  counts  which  remained,  all  tho  reft  havlns 
been  stricken  out.  Thesuit  ngalnst  the  maker,  ana 
also  against  all  tho  Indorsers,  except  one,  had  been 
discontinued. 

Jd.  llh.)  lOS 

10.  The  statute  of  the  state  where  the  trial  took 

filace  authorized  a  suit  upon  such  an  Instrument  as 
f  it  were  a  Joint  and  several  contract. 

Id.  (/ft.)  105 

11.  The  dismissal  of  tbeauttagalnstall  tbelnd-ir»- 
ors  exceptone.  and  the  striking  outof  all  the  counts 
against  olm  except  the  common  money  counts, 
freed  theJudgmentHgalnsthim  from  all  objection; 
and  therefore,  when  bmught  up  for  review  upon  a 
writ  of  error,  it  must  be  alBnned. 

Id.  lib.)  105 

12.  Where  there  wasacale  of  on  undivided  moie- 
ty of  a  tract  ot  land,  and  the  purchaser  undertook 
to  extinguish  certain  liens  upon  It,  which  he  had 
failed  to  do ;  and  In  consequence  of  such  failure, 
the  liens  were  enforced,  and  bad  to  tie  paid  by  the 
heirs  of  theorifrinal  owner,  a  suit  by  these  heirs 
against  the  purcnaser,  to  recover  damages  for  the 
non-fulHtlment  of  his  contract  to  extinguish  the 
Hens,  was  not  within  the  prohibition  of  the  11th 
section  of  the  Judiciary  Act.  1  Stat,  at  Laige.  78. 
The  heirs,  being  aliens,  had  a  rlKbt  to  sue  In  the  Cir- 
cuit Court. 

Wecms  V.  Oeorge,  (190)   1 08 

13.  The  Act  of  Juno  IT,  1S44  (6  Stat,  at  UirRC,  67«>, 
revlvlng^hc  Act  of  1841.giveo  jurisd>ctIon  to  the  Dis- 
trict Courts  In  cases  only  where  the  title  set  up  to 
hmrts,  under  Rnints  from  former  governments.  Is 
equitable  and  Inchoate,  and  where  there  is  no 
grant  purporiing  to  convey  alegal  title. 

VniUdSl(Ue*v.Mf>Cuaatih,    ■        (2I«)  118 

14.  Grants  from  the  British  government,  as  well 
OS  those  of  France  and  Spain,  are  equally  witbla 
this  restriction. 

Jd.  (Jb.)  118 

15.  The  courts  of  the  United  States,  under  the 
Constitution  and  laws,  have  equity  Jurls<liotlon. 
Unless  the  general  principles  of  equity  have  been 
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modified  by  the  laws  or  usaires  of  a  particular  stale, 
those  creneral  principles  will  be  carried  out  every- 
where In  the  same  manner,  and  equity  Jurispru- 
dence be  the  same,  when  administered  by  the 
«ourtfl  of  the  United  States,  In  all  the  States. 

NevM  et  al.  v.  SdiU  et  al.,  (868)  140 

16.  Heace.  the  decision  of  a  state  court  In  a  case 
which  Involved  only  tbe  general  principles  of 
equity,  and  waa  doc  oontrolled  by  local  law  or 
an».i8 not blndlnffas authority  upon  this  court. 

Id.  (Id.)  140 

17.  In  thecaseof  Nevesetal.v.  Scott  et  al.,reported 
in  S  Howard,J96,  this  court  decided  two  points- 
one,  that  volunteers  could,  in  that  ease,  claim  the 
interference  of  chancery  to  enforce  the  marriage 
articles  Id  question  ;  and  the  other,  that  tbe  articles 
ooDstltuted  an  executed  trust. 

Id.  ilh.)  140 

18.  TbeSiipremeCourtofOeorgladoee  notagree 
with  this  court  upon  the  first  point.  Nevertheless, 
this  court  does  not  chancre  Its  decision. 

Id.  (lb.)  140 

IV.  Moreover,  the  second  point  upon  which  this 
•ourt  rested  the  case  does  not  appear  to  have  been 
brought  before  tbe  Supreme  Court  of  Georgia ;  and 
•f  course,  it  expressed  no  opinion  upon  the  point. 

Id.  (Jh.)  140 

80.  During  the  war  with  Mexico,  the  Admittance, 
»n  American  vessel,  was  seized  In  aportof  Califor- 
nia, by  the  commander  of  a  vet^el  of  war  of  the 
United  StMte?,  upon  suspicion  of  trading  with  tbe 
coemv.  She  was  condemned,  as  a  lawful  prize,  by 
(be  cnaplaln  belonging  to  one  of  the  vetvels  of 
war  upon  that  station,  who  had  been  authorized  by 
the  President  of  tbe  United  States  to  exercise  ad- 
miralty jurisdiction  Id  cases  of  capture. 

Jecker  et  al.  v.  Mimtgitmery.  (4fl8)  2*0 

21.  The  owners  of  the  cargo  filed  a  libel  against 
the  captain  of  tbe  vessel  of  war.  In  the  Admiralty 
Court  for  the Dlstrlctof  Columbia.  Being  carried 
to  the  Circuit  Court,  it  was  dei.-ldod: 

t  That  the  condemnation  in  California  was  In- 
valid as  a  defense  for  the  captors. 

2.  That  tbe  answer  of  the  captors,  having  aver- 
red suffldent  probable  cause  for  the  seizure  of  the 
cargo,  and  the  libelants  having  demurred  to  this 
answer,  upon  the  ground  that  the  District  Court 
had  no  right  to  adfudicate,  because  the  -property 
bad  not  been  brought  within  its  Jurisdiction,  the 
demurrer  was  o%-erruled,  and  Judgment  was  entered 
■gslDSt  the  libelants. 

id.  (lb.)  S40 

Si.  The  Judgmeutof  tbe  Circuit  Court,  upon  the 
txvt  point,  was  correct,  and  upon  tbe  second  point 
•rroneouB. 

M.  (/6.)  »40 

2S.  The  Prize  Court  catablisbed  Id  Callfomla  was 
not  authorized  by  the  laws  of  the  UDlted  States  or 
tbe  laws  ot  nations. 

Id.  (ib.)  a40 

24.  I'he  grounds  alleged  for  the  seizure  of  tbe 
vessel  and  cargo  in  the  answer,  viz. :  that  the  ves- 
sel sailed  from  New  Orleans  with  the  design  of 
trading  with  tbe  enemy,  and  did  In  fact  hold  Illegal 
interoourse  with  them,  are  sufficient  to  subject 
both  to  condemnation.  If  they  are  supported  by 
testimony. 

Id.  (lb.)  840 

25.  And  If  they  were  liable  to  capture  and  con- 
demnation, the  reasons  assigned  in  the  answer  for 
not  bringing  them  Intoa  port  of  the  United  States 
and  Ubeltng  them  for  condemnation,  viz. ;  that  It 
was  impossible  to  do  so  conFistently  with  the  pul)- 
lic  Interests,  are  sufficient.  If  supported  by  proof, 
to  Justify  tbe  captors  In  aellinv  vessel  aad  cargo 
In  ralllomia.aDd  to  exempt  tfiem  from  damages 
•D  that  aocounL 

Id.  (ib.)  840 

26.  The  Admiralty  Court  in  the  district  had  Ju- 
risdiction of  the  case,  and  It  wns  the  duty  of  the 
court  to  order  the  captors  to  institute  proceedings 
In  that  oourt,  to  condemn  the  property  as  prize, 
by  a  day  to  be  named  In  the  order ;  and  in  default 
tnereof,  to  be  proceeded  against  upon  tbe  libel  for 
an  unlawful  selxure. 

id.  (Ib.)  S40 

27.  The  Admiralty  Court,  in  the  District  of  Co- 
lumbia, had  Jurisdiction  of  such  a  libel  for  con- 
demnation, although  the  property  was  not  brought 
within  Its  Jurisdiction :  and  if  tbey  found  It  Hume 
to  condemnation,  might  proceed  to  condemn  It. 
although  It  was  not  brought  within  the  custody  or 
controTof  the  court. 

id.  (lb.)  3140 

28.  'The  neoeeslty  of  proceeding  to  condemn  as 
prize,  does  not  arise  from  any  difference  between 


the  Instance  Court  and  tbe  Prize  Conrt,  as  known 
in  England.  The  same  court  here  pooecsaes  tbe 
instance  and  prize  Jurisdiction.  But  because  the- 
proi>erty  of  the  neutral  is  not  devested  by  the 
capture,  but  by  tbe  condemnatton  In  a  priie 
court :  and  It  Is  not  devested  until  oondemnatioa, 
although,  when  condemned,  the  condemnatloii  re- 
lates t>ack  to  the  capture. 

Id.  (ib.)  S40 

29.  As  this  libel  la  for  the  restitution  of  tbe  prop- 
erly or  the  proceeds,  probable  cause  of  seizure  it- 
no  defense.  It  is  a  good  defense  against  a  claim 
for  damages,  when  the  property  has  been  re^torvd, 
or  lost  after  seizure,  without  tne  fault  of  tbe  cap- 
tor. But  while  tbe  property  or  pnxweds  Is  wito- 
held  by  the  captor,  and  claimed  as  prlae,  |m>bable 
cause  of  seizure  is  no  defense. 

Id.  (lb.)  »4* 

30.  The  OrcultCourt.  therefore,  erred  in  deciding 
that  probable  cause  of  seizure  was  a  good  defense. 

Id.  ifd.)  X40- 

81.  Tbe  State  of  Pennsylvania  ha^intr  constructed 
lines  of  canal  and  railroad,  and  other  means  of 
travel  and  transportation,  which  would  be  Injured 
In  their  revenues  by  the  obstruction  in  the  Kiver 
Ohio,  created  by  a  hrldge  at  Wheeling,  has  a  suf- 
ficiently direct  Interest  to  sustain  an  application  t<y 
this  court.  In  the  exercise  of  original  Jurlttdiction. 
for  an  injunction  to  remove  the  obstruction.  Tbe 
reme<ly  at  law  would  be  Incomplete. 

Pennnilrania  v.  WTietilvg  Bridge.,    (51I>)  *4» 

85.  It  Is  admitted  that  the  federal  courta  bare  no 

iurlsdlctlon  of  common  law  offenses,  and  that  there 
B  no  aletract.  pervading  principle  of  the  common 
law  of  the  Unlqn  under  which  this  court  can  take 

Iurlsdlctlon ;  and  that  tbe  case  under  oooatderatloD 
i  subject  to  the  same  rules  of  action  as  If  the  suit 
had  been  commenced  in  the  Circuit  Court  for  tbt 
District  of  Virginia. 

iri.  (Ib.)  249- 

33.  But  chancery  Jurisdlctfoa  is  conferred  on  the 
courts  of  the  United  States  by  the  Constitution, 
under  certain  limitations^  tind  under  these  limita- 
tions, the  usages  of  the  High  Court  of  Chancery  In 
England,  which  have  t>een  adopted  as  rules  by  tbla 
court,  furnish  the  chancery  law  which  Is  exercised 
In  ail  the  States,  and  even  in  those  where  no  slate 
chancery  system  exists. 

Id.  {jbj  a4» 

31.  Under  this  system,  where  relief  can  be  gtveo 
by  the  English  chancery.  simUar  relief  may  b* 
given  by  tbe  oourta  of  tbe  Union. 

Id.  (Ib.)  e4» 

86.  An  indictment  against  a  bridge,  asa  nuisance, 
by  the  United  Stales,  coutd  not  be  sustained:  but 
a  proceeding  against  it,  on  the  ground  of  a  private 
and  irreparable  injury,  may  be  sustained,  at  tbe  in- 
stance nt  an  Individual  or  a  corporation,  either  In 
In  the  federal  or  state  courts. 

Id.  (Ib.)  t4» 

86.  In  case  of  nuisance.  If  the  obrtruotlon  be  un- 
lawful, and  the  injurv  Irreparable,  by  a  suit  at  com- 
mon law,  tbe  Injured  party  may  claim  the  extraor- 
dinary protection  of  ft  court  of  ctaanoery. 

Id.  (lb.)  .M* 

87.  The  Ohio  Is  a  navigable  stream,  subject  to  the 
commercial  power  of  ronsrese,  which  turn  beeo 
exercised  over  it ;  and  If  the  Act  of  Virginia  au- 
thorized the  structure  of  tbe  brfdge,  as  to  ob- 
struct navigation,  It  would  afford  no  Justlflixtlon 
to  the  Bridge  Company: 

Id.  (Tb.)  «4» 

88.  Congress  has  sanctioned  tbe  compart  made 
between  Virginia  and  Kentucky,  viz.:  '"DiBt  tbe 
use  and  navlgntlon  of  the  River  Ohio,  so  far  as  tbe 
territory  of  Virginia  or  Kentucky  is  oonoemed, 
shall  be  free  and  common  to  the  citizens  of  the 
United  States."  This  compact  la  obligatory,  and  can 
be  carried  out  by  this  court. 

Id.  (lb.)  S4» 

89.  Where  there  la  a  private  Injury  from  a  DUblte 
nuisance,  a  oourt  of  equity  wul  Interfere  oy  in- 
junction. 

Id.  (lb.)  S4» 

40.  Id  this  case  the  bridge  is  a  nuisance.  Thte  is 
shown  by  measurlog  the  height  of  the  bridge,  and 
of  the  water,  and  of  tbe  chimneys  of  the  boats. 
The  report  of  the  commissioner  appointed  by  this 
court  to  ascertain  these  facts,  is  equtvalentto  the 
verdict  of  a  Jury. 

Id.  (lb.)  S4» 

41.  The  report  of  the  commissioner  adverted  to 
and  commented  upon;  the  extent  of  Injury  sus- 
tained by  the  boats  explained  ;  and  the  Importance 
shown  of  mainlaiaing  tbe  navigation  of  tbe  rivvr. 

Id.  (ibJ  S4» 

Howard  18, 14,  15.  16. 
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41.  If  a  ■tnioture  be  deidarad  to  be  ft  oultanoe. 
ttiere  Is  on  room  for&  oalculatlnD  and  compBiiaon 
between  the  injuries  and  beoeats  which  »  pro- 
dnoes. 

Id.  lib.)  JM» 

48.  Therefore,  udIcw  there  be  an  elevation  of  the 
lowett  parts  of  the  bridge,  for  three  hundred  feet 
over  the  channel  of  the  rlvei^Dor  leas  than  one 
hundred  and  eleven  feet  from  tbe  iow  water 
oinrh.  tbe  flonrins  of  the  bridv»  desoendlo^  from 
tbe  termini  of  tbe  elevation  at  tbe  rate  of  four 
leet  In  tbe  hundred— or  some  other  plan  Bhall  be 
adopted  which  shall  relieve  tbe  navlsation  from 
ofaetruotion,  on  or  before  tbe  flrst  of  Februar; 
next— the  tnidne  must  be  abated. 

Id.  (lb.)  **e 

H.  In  consequence  of  tbe  Intimation  above  al- 
luded to,  vti. :  "  that  tome  other  plan  mlsht  be 
adopted/'  than  elevating  tbe  brldffe,  the  court,  at 
the  request  of  tbe  counsel  for  the  Brld^  Com- 
pany, referred  the  matter  to  an  entrlneer.  After 
reoelvlnv  bis  report,  the  court  decided  as  follows: 

The  Bridge  Company  may,  upon  their  own  re- 
sponsibility, try  whether  the  western  channel  can 
be  Improved  and  made  passable,  by  means  of  a 
draw,  so  as  to  afford  a  safe  aud  unobstructed  navi- 
gation for  the  laraeet  class  of  boats,  havlnjr  chim- 
neys elirbty  feet  hlflrh.  when  they  cannot  pass  un- 
der the  suspension  bridge.  This  is  to  be  done,  if  at 
all,  before  the  first  Monday  of  February  Deit,  on 
whioh  day  the  itlalntUf  may  move  the  court  on  the 
suUect  of  tbe  deuree. 

Id.  «4» 

JURISDICTION-14. 

I.  Where  a  motion  was  made  under  the  12th  section 
of  the  Judiciary  Act  to  removeacausefromastate 
oourt  to  the  Circuit  Court  of  the  United  States,  not- 
withstanding which  the  State  Court  retained  oos^ 
nisance  of  the  case,  and  it  wiw  ultimately  brought 
to  this  court  under  the  Sfttb  section  of  theJudlclary 
Aot,  a  motion  to  dismiss  It  for  want  of  Jurisdiction 
cannot  be  sustained.  The  question  wiU  remain  to 
be  deoided  upon  the  full  hearing  of  the  case. 

Kainnuse V.Martin,  (S8)  310 

S.  A  court  of  equity  has  Jurisdiotton  of  a  bill 
against  tbe  admlolsirator  of  a  deceased  debtor,  and 
a  person  to  whom  real  and<  personal  property  was 
conveyed  by  the  deceased  debtor,  for  the  purpose 
of  defrauding  creditors. 

Hooan  V.  WaOer,  0»)  81ft 

8.  In  snch  a  esse,  the  oourt  does  not  eierolee  an 
auiiliarv  Jurisdlciion  toaldtegalnroGess,  and  con- 
sequently It  Is  not  necessary  that  the  creditor 
should  be  In  a  condition  to  levy  an  execution.  If  tbe 
faudulent  obstacle  should  be  removed. 

Id.  (Jb.)  81« 

i.  Itlspropertomakeaprlorlnoumbrancer,  who 
holds  tbe  legal  title,  a  party  to  the  bill.  In  order 
that  the  whole  title  may  be  sold  under  the  decree ; 
for  tbe  purpose  of  such  a  decree,  tbe  prior  In- 
oumbranner  is  a  necessary  party ;  but  the  court 
may  order  a  sale  sublet  to  the  Incumbrance,  with- 
out havluK  tbe  prior  Incumbrancer  before  it,  and 
Id  fit  cases  it  will  do  so. 

id.  (7b.)  81ft 

S.  If  tbe  prior  Incunibranocr  is  out  of  tbe  Jurisdic- 
tion, or  cannot  be  joined  witiiout  defeating  It,  It  Is 
a  lit  cause  to  (ilNpense  with  hts  presence,  and  or- 
der a  sale  subject  lo  bis  incumbrance,  wbicbwlll 
Dot  be  iiffeuted  by  tbe  decree. 

Id.  (lb.)  Sift 

S.  Coder  the  tenth  article  of  the  Treaty  of  I84£, 
between  the  United  States  and  Great  Britain,  a 
warrant  was  Issued  by  a  commissioner,  at  tbe  in- 
stance of  the  British  Constd,  for  the  apprehension 
of  a  person  who.  it  was  allMied,  had  committed  an 
assault,  with  intent  to  murder,  in  Ireland. 

InreKains,  (10%  84S 

7.  The  person  being  arrested,  the  Ccmmissioner 
ordered  blm  to  be  committed,  for  the  puruwe  of 
abiding  the  order  of  the  President  ot  the  United 
States.     Id.  ilb.)  845 

8.  Ahabeaa  ctrrptu  was  then  Issued  by  tbe  Circuit 
Court  of  the  United  States,  the  District  Judge  pre- 
siding, when,  after  a  heisrlng.  tbe  writ  was  dis- 
missed, and  the  prisoner  remanded  to  custody. 

Jd.  ilb.)  S45 

V.  A  petition  was  then  presented  to  the  Circuit 
Judae.  at  bis  chambers,  addressed  lo  the  Justices 
of  tne  itupreme  Court,  and  praying  for  a  writ  of 
Kaheas  ftrpuM,  which  was  referred  by  the  Urcuit 
Judge,  after  a  hearing,  to  the  Justices  of  the  Bu- 
prerae  Court,  In  b«nk.attbeoommenoementof  the 
next  term  thereof. 

Id.  Ub.)  845 

HoWAHD  18,  U,  IB,  IS. 


10.  At  the  meeting  of  the  court,  a  motion  was 
made,  with  tbe  papers  and  proceedings  presenteil 
to  tbe  Circuit  Judge  annexed  to  the  petltton.  for 
writs  of  /tobeoii  eorpm  and  Mfflnntntobrlngup 
the  defendant  and  the  record  from  the  Circuit 
Court,  for  the  purpose  of  having  the  decision  of 
that  court  examined. 

Id.  (lb.)  3«a 

11.  ThemotionwRs  refused,  the  writs  prayed  for 
denied,  and  the  petition  dismissed. 

lb.  (Id.)  84S 

12.  Wherethe  Supreme  Court  of  a  state  certifl<  d 
that  there  was  "drawn  In  question  tbe  validity  of 
statutes  of  the  State  of  Ohio."  Sec.,  without  naming 
the  statutes,  this  was  notenough  to  give  Jurisdic- 
tion to  this  court,  under  the  25tb  seoUon  of  the 
Judiciary  Act. 

Lawlerv.  WaOfer,  (im  3A«. 

18.  Nor,  In  this  case,  would  the  oourt  have  hud 
jurisdiction  if  tbe  statutes  had  been  named,  be- 
cause. 

In  1818  tbe  Legislature  of  Ohio  passed  an  "Act 
to  prohibit  tbe  Issuing  and  circulation  of  unau- 
thorized bank  paper,"  and.  in  183B,  an  Act  amenda- 
tory thereof ;  and  the  question  was,  whether nr  not 
a  eanal  company.  Incorporated  In  1837,  was  subject 
to  these  Acts.  In  deciding  that  It  was.  the  Supreme 
Court  of  Ohio  only  gave  a  oonstructlon  to  an  Act 
of  Ohio,  which  neither  of  Itself,  nor  by  its  appUcii- 
tlon.  Involved  In  any  war  a  repugnancy  to  tlie 
institution  of  the  United  States,  by  impairing  the 
obligation  of  a  contract. 

td.  lib.)  864 

15.  The  case  of  mie  Commercial  Bank  of  Cincin- 
nati V.  Buckingham's  Kzeoutors,  8  How.,  817.  ex- 
amined and  sustained. 

Id.  lib.)  804 

18.  Two  statutes  of  Hlsslssippf ,  one  passed  in  1818, 
and  the  other  in  1848,  provide  that  where  the  char- 
ter of  a  bank  shall  be  declared  forfeited,  a  trustee 
shall  be  appointed  to  take  possession  of  Its  effecta, 
and  commissioners  appointed  to  audit  accounts 
against  It. 

Ptale  V.  PMppn,  (868)  4S» 

17.  Wbere  these  steps  had  been  taken,  and  ttie 
commissioners  had  refused  to  allow  a  certain  ac- 
count, the  Orcult  (3ourt  of  the  United  States  hpd 
no  right  to  entertain  a  bill  filed  by  tbe  orediton  to 
compel  the  trustee  to  pav  the  rejected  account. 
There  wasa  want  of  Jurfsdlctlon, 

Id.  (lb.)  4A» 

18.  The  cases  upon  this  point  examined. 

Id.  <n>.)  45» 

19.  A  claim  by'  the  trustee,  tn  reconvention,  was 
nota  waiver  of  tbe  exception  to  the  jurisdiction. 

Jd.  (lb.)  48» 

ax  When  a  plea  Is  filed  to  the  Jurisdiction  of  the 
oourtt  upon  the  ground  that  the  plaintiff  Is  a  rest- 
dent  of  the  -same  state  with  the  defendant.  It  Is 
Incumbent  on  the  defendant  to  prove  tbe  allega- 
tion. 

Sheppard  v.  Orates,  (fi06)  51ft 

81.  Wherethemanhal  of  theDlstrlct  of  Wisconsin 
attached  property  at  the  suit  of  creditors  in  New 
York,  and  then  gave  It  up  upon  tbe  execution  of  a 
bond  to  himself,  for  the  use  of  those  creditors,  it 
was  within  the  Jurisdiction  of  tiie  District  Court  of 
the  United  States  for  Wisconsin,  to  entertain  a 
suit  hy  the  marshal,  suing  upon  the  bond  for  the 
New  York  creditors,  against  the  claimants  in  Wis- 
consin, although  both  parties  resided  In  the  same 
state. 

Huff  V.  ffufeftinson,  (187)  565 

22.  The  name  of  the  marshal  was  merely  formal : 
the  real  plaintiffs  were  averred  to  be  dtlxens  of 
New  York. 

Id.  (Ih.)  BBS 

23.  It  was  not  a  good  exception  upon  the  ground 
of  variation  between  the  evidence  and  declaration, 
that  the  latter  stated  the  bond  to  have  been  glvi-n 
to  Hutchinson  as  marshal  of  the  District  of  Wis- 
consin, and  the  former  said  the  State  of  Wisconsin. 
They  mean  the  same  thing. 

Id.  Ob.)  555 

U.  Judgment  bavins  been  rendered  for  the  olalnt- 
Iffiiln  the  attachment,  oy  a  court  having  Jurisdiction 
over  the  subject.  It  was  too  late  to  object  to  those 
proceedings  In  a  suit  upon  the  bond,  in  which  thi-y 
were  coltatcrally  Introduced. 

Jd.  lib.)  858 

25-  The  bond  given  to  the  marshal  wasln  conform- 
ity with  the  statute. 

Id.  Ob.)  BS» 

20.  The  objections,  that  the  deolaraUon  on  the 
bond  did  not  show  the  jurisdiction  of  the  court  In 
tho  attachment  suit ;  that  the  verdict  was  entered 
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forthe  amouQt  due  inntead  of  the  penalty  of  the 
bond,  and  that  t  he  rpcovery  was  for  a  sum  jrrcftter 
than  waa  claimed  by  thn  ad  liamnum  in  tbedeciara- 
tloo,  were  not  sufflclent  fur  a  now  trial. 

Huffv.Hutchltiaim.  (&SI>  553 

JUIlISDICnON-15. 

1.  Wherea  citizen  of  New  Jfrwy  wassned  tnastate 
onurt  in  New  York,  and  tiled  his  petition  to  reraovc 
the  case  into  the  Clroilt  Court  of  the  Untied  States, 
offc-rlnfr  a  bond  with  surety,  the  amount  claimed  in 
the  dec-l oration  beInK  tl.OOO.  It  became  the  duty 
of  the  state  court  to  accept  tlie  surety,  and  proceed 
no  further  In  the  cruse. 

Kawnine  V.  Martin,  (198)  696 

2.  Conoeguently,  It  was  crmneous  to  allow  the 

glaintill  to  amend  the  record  and  reduce  bis  claim 

Id.  (lb.)  696 

3.  ThocasetaaviniTffone  on  to  Judgment,  and  been 
carried  by  writ  of  error  to  the  Superior  I'ourt, 
wltliout  the  peliUon  for  removal  into  the  Circuit 
Court  of  the  [Jnlted  States,  it  whs  the  duty  of  the 
Superior  Court  to  ffo  behind  the  technical  record, 
ana  Inquire  whether  or  not  the  Judgment  of  the 
uourt  below  was  erroneous. 

Id.  (/h.)  696 

4.  The  defendant  was  not  bound  to  plead  t*t  ttie 

firl8dlctioll  of  the  court  below :  such  a  step  would 
vf  been  inconsistent  wit  b  his  right  that  all  pro- 
oee<1ing8  should  cease  when  bis  petition  for  re- 
moval was  Hied. 

Id.  ilb.)  606 

5.  The  Superior  Court  helDK  the  blirbest  court  lo 
which  the  case  could  be  cairled.  a  writ  of  error  lies 
to  cxamfne  Its  judirment,  under  the  aeotioD  of 
the  Judiciary  Act. 

Id.  (7b.>  696 

S.  The  Michlbran  Central  Railroad  Companj',  eit* 
tabllshcd  In  MichlfotD,  made  an  agreement  with 
the  New  Albany  and  Salem  Hallroad  Company,  es- 
tahliahcd  In  Indiana,  that  the  former  would  build 
and  work  a  road  in  Indiana,  under  the  charter  of 
the  latter. 

Iftnihrm  IttdUma  Ra&nxut  Oun- 
pam  V.  Michigan  Central  Rail- 
mad  Company,  (SB)  674 
7.  Another  company,  also  established  In  Indiana, 
called  the  Northern  Indiana  Hatlroad  Company, 
clttimlnar  an  inclusive  rf^tat  to  that  pert  of  Indiana, 
filed  a  ttlU  In  the  Circuit  Court  of  the  United  States 
for  the  Dlstrlet  of  JHicbifren,  afr^inst  the  Mlchiiran 
Company,  prayinir  an  Injunction  to  prevent  the 
«onstruclloD  or  tne  road  under  the  above  agrw- 
ment. 

Id.  (lb.)  9-74 

R.  The  Circuit  Court  bad  no  Jorlsdlctkm  over  sucb 
a  case. 

Id.  (Ih.)  674 

9.  llie  subject  matter  of  the  controversy  lies  bo. 
jood  thelimltaor  the  district,  and  where  the  pruo- 
ees  of  the  court  cannot  reach  the  Inew  in  qwt. 

Id.  Ob.t  674 

10.  Moreover,  the  rights  of  the  New  Albany  Com- 
pany are  seriously  involved  in  the  controversy, 
and  they  are  not  made  parties  to  the  suit.  The  Act 
of  Congress,  providing  for  the  imn-Jolnder  of  imr- 
tlra  who  are  not  lubabltantsofthedlstrlct,  does  not 
apply  to  euob  a  ease  as  tbe  present. 

Id,  (Tb.)  674 

11.  In  1836  the  Legislature  of  Arkansas  Incorixi- 
rated  a  tmnk,  with  the  usual  banking  powers  of  dls. 
count,  di-poslt  and  circulation,  tbe  State  being  the 
•olc  stock  holder. 

Curran  v.  State  of  Arhanme,  OM)  705 

12.  I'be  bank  went  Into  operation,  and  issued 
bllla  In  tbe  usual  form,  but  in  November,  1839,  sus- 
pended apeote  payments. 

7d.  (lb.)  706 

13.  Afterwards,  the  Legislature  passed  several 
Acts  of  tbe  following  description : 

1843,  January,  continuing  the  corporate  exist- 
ence of  the  bank,  and  subjecting  Its  affairs  to  the 
management  of  a  flnsnctal  receiver  and  an  at- 
torney, who  were  dfrected  to  cancel  certain  bonds 
of  the  State,  held  by  the  bank,  for  money  borrowed 
by  the  State,  and  reduoe  the  state's  oapltal  In  the 
bank  by  an  equal  amount. 

ItMS.  F<-hruary.  directing  the  offloera  to  transfer 
to  the  State  a  rertaln  amount  of  speHe.  for  the 

f'Urpoae  of  paying  the  members  of  the  Lcglsla- 
ure. 

1845,  January,  requiring  the  ofHccrs  to  receive 
the  bonds  of  tbe  State,  wblcb  bad  been  issued  ta 

Sart  of  tbe  oapltal  of  tbe  bank,  in  payment  for 
ebts  due  to  Uie  bank. 

lino 


1&i5,  January.anntherAct,  taking  away  oertaia 
specie  and  par  funds  for  the  pudkmo  of  paying 
members  ot  the  Legislature,  and  pladog  otb«r 
fundi  to  the  credit  of  the  State,  subject  to  be  dr»wn 
out  by  appropriation, 

1846,  resting  Id  the  State  all  titles  to  real  mate 
or  other  propertv  taken  by  the  bank  Id  paynuait 
for  debts  due  to  it. 

184B,  requiring  the  ofBoers  tn  receive,  la  pay- 
ment i>f  dc)>t«  due  to  the  bank,  not  only  tbe  bouda 
of  the  State,  which  had  been  issued  to  cnnstttuta 
the  capital  of  the  bank,  but  those  also  which  luid 
been  Issued  to  constilute  the  capital  of  otfaer  bank- 
ing corpoiatlona,  which  were  then  Insolvent. 

Id.  (/h.)  70B 

U.  Upou  general  prindpleAof  law,  a  creditor  of  an 
Insolveitt  corporation  can  pursue  its  ssscm  into  tbe 
hands  of  all  other  persons,  except  bona  fltle  cxrdlt- 
ors  or  purobasers.  and  there  is  nothing  in  the  i-bar- 
acter  of  the  parties  In  the  present  cjwe,  or  In  tbe 
laws  transferring  the  property,  to  make  It  an  ex- 
ception to  the  general  rule.  ForttieSiipremeCourt 
of  ArkansM  haa  dedded  tbat  the  8tat«  can  be  aned 
Id  this  case. 

Jd.  int.}  70S 

16.  The  bills  of  the  tiank  being  payable  on  de- 
mand, there  was  a  contract  wtrh  the  holder  tn  pay 
thcui :  and  these  laws,  wbloh  withdrew  t  be  aasetsof 
the  bank  Into  a  different  obsnnelt  impaired  the  ob- 
ligation of  tbis  contract. 

!d.  <Jb.)  7M 

1R.  Nor  does  the  repeal  or  modlflcation  of  tbe 
charter  of  tbe  bank  by  the  Legislaiure  prevent 
this  conclusion  from  being  drawn.  But  In  this 
ease  the  charter  of  the  bank  has  never  been  re> 
pealed.      Id.  tlb.)  7W 

IT.  besides  the  ciintract  between  the  bill  holder 
and  the  bank,  there  was  a  contract  txHwem  tbe 
hill  holder  and  the  State,  which  had  plaoed  funds 
In  tbe  bank  for  tbe  purpose  of  paying  Its  debts, 
and  which  had  no  rutfat  towitbdrsw  ihoee  funds 
after  the  right  of  a  creditor  to  them  had  accrued. 
Id.  ilb.i  705 

18.  Tbe  State  hsd  no  right  to  pass  thef«  laws,  un- 
der tbe  circumstances,  either  asacredltw  ot  tbe 
bank,  or  as  a  truxtee  taking  possession  of  the  real 
estate  for  the  beneht  of  all  the  creditors. 

Id.  Ob.}  705 

19.  The  several  laws  examined. 

Id.  fib.}  Wt 

20.  The  Supreme  Court  of  tbe  State  held  these 
laws  to  be  valid,  and  consequentl)-,  tbejuriadlotloa 
ot  this  court  attaches  under  tbe  XStta  section  of  tbe 
Jullciary  Act. 

Id.  ilb.)  7<» 

21.  Where  a  case  wbb  decided  Id  a  slate  cuart 
againft  a  imrty,  who  wiis  ordered  to  convey  certain 
land,  atid  he  brought  the  case  up  to  this  court  upon 
the  ground  that  the  contract  for  the  conveyance  of 
Ihc  land  waa  contrary  to  the  laws  of  the  United 
States,  this  l9  not  cnr>ugh  tn  gli'e  Jurl«>dlctiim  to 
tbis  court  undtT  the  2-itn  section  of  ibeJudlclarr 
Act. 

iraltrorth  v.  KneeJand,  (3(81  7M 

22.  The  State  Court  decided  against  hitn  upon  tbe 
ground  that  the  opposite  iMiriy  was  liinocMit  of 
all  design  to  contravene  the  laws  of  tbe  United 

!*tates. 

Id.  ilb.i  7«4 

23.  But  even  if  the  State  Court  had  entaroeda 
contract,  which  was  fraudulent  and  void,  ihe  losiac 
party  has  no  right  whtc^h  he  can  enforce  In  tbfi 
court,  which  cannot  therefore  take  Juriadlctioa 
over  the  case. 

Id.  (lb.}  7«4 

24.  Wherea  contract  was  made  with  on  atlomey 
forthe  prosecution  of  a  ohilm  against  Mexico  fora 
stipulated  proportion  of  the  amount  recovitred. 
and  services  were  rendered,  tbe  death  of  tbe 
owner  of  the  claim  did  not  dissolve  the  contrMt. 
but  the  compensation  remained  ■  lien  upon  tW 
money  when  recovered. 

WvUe  r.  Cixe,  (416)  7U 

26.  A  court  of  equity  can  exercise  Jurlsdlctton  over 
the  caM>,lf  a  more  adequate  remedy  can  be  thus  ob- 
tained than  In  a  court  of  law. 

Id.  (Th.)  IBM 

26,  The  want  of  Jurisdiction  should  have  beenal- 
leged  In  thi»  court  below,  either  by  plea  or  mnrnwrr, 
if  the  defendant  intended  to  avail  hlmseir  of  It.  tt 
is  too  late  to  urge  It  in  an  appellate-  court,  anlen 
it  appears  on  the  face  of  the  prooeedlngs. 

Id.  (!»».>  ,W» 

27.  A  person  was  sued  in  tbe  Territorial  Oonit  of 
Florida. 

Carter  «.  Bennett,  (SBD  TST 
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28.  After  the  Admiadon  of  Florida  as  a  State,  the 
case  was  transferred  to  a  state  oouru 

Id.  (lb.)  7*7 

St).  Tlic  dofendant  appeared,  and  pleaded  tbegen- 
eml  issue. 

Id.  (ib.)  7»7 

30.  The  verdict  was  riven  asalnst  bim. 

Id.  (Ib,)  7«7 

81.  He  then  moved  In  arrest  of  Judgment,  upon 
tbe  gn>UDd  that  the  case  ouvbt  to  bave  bt«n  trans- 
ferred to  the  Dtatrict  Court  of  the  Ualtod  States, 
Instead  of  a  state  oourt. 

la.  ilb.)  787 

88.  The  motion  waaoverruled,  and  Judgment  en- 
tered up  against  him. 

Id.  lib.)  727 

SB.  Upon  an  aplieal  tn  the  Bupreme Oourt  of  Flor- 
ida, this  Judgment  was  afflrmem. 

Id.  ilb.i  73J7 

St.  This  court  has  no  JurisdloHoo  under  the  ffith 
aeotioa  of  the  Judiciary  Act.  to  review  Uiat  doola- 
fon. 

J<l.  Ulb.i  7«7 

3-5.  WhKt  (he  State  <^urt  doctded,  was  the  motion 
in  arn-flt  of  Judgment.  whor«  the  record  only  is  ex- 
amined, and  no  new  evidence  admitted.  There  was 
nothlDg  lo  the  pleadlntfs  to  show  that  the  defend- 
ant wfis  a  citizen  of  Ooorgla,  and  no  defect  of  Ju- 
risdictlon  was  apparent. 

Id.  (16.)  7*7 

8a.  The  defendant  might  have  pleaded  in  abate- 
ment  that  he  was  a  citizen  of  Georgia,  but  not  hav- 
ing done  (to.  It  was  too  lato  tn  Introduce  the  matter 
upon  a  motion  In  arrest  of  Judgment. 

Id.  ilb.)  737 

87.  As  it  diHw  not  appear,  therefore,  that  the  Su- 
preme Court  of  the  8tHte  must  have  4*^cldod  ad- 
verselv  to  the  imrty  now  claiming  the  In  terposltton 
of  this  court,  and  decided  BO  vipon  the  uonstruutlon 
of  an  Act  of  Coitirress,  tlic  writ  of  error  must  be 
dlsmliuied  for  want  of  Jurisdiction. 

Id.  Ob.)  727 

38.  In  June,  1ft44.  Congress  passed  an  Act,  by  vir- 
tue of  which  the  Circuit  Court  of  the  United  States 
for  the  District  of  Arkansas  whs  vested  with  power 
to  try  ofTensos  committed  within  tbe  Indian  coun- 
try. 

United  Statef  v.  Dairmn,  (497)  77S 

38.  In  July.  1844,  it  wiis  alleged  that  a  murder 
wns  coioraltted  in  that  oouutry. 

Jd.  Oh.)  776 

40.  Id  April.  1845,  an  indictment  wa^  found  by  a 
grand  lurr,  in  thuUircultCoui  tof  thuDni ted  Slates 
for  the  District  of  Arkansas,  against  a  person 
charged  with  committing  the  murder. 

iJb.)  -  77H 

41.  In  March,  1851,  Congress  pawed  an  Act  erecting 
Dine  of  the  We^itorn  counties  and  the  Indian  coun- 
try Into  a  new  Judicial  disirlut,  directing  the  Judge 
t/t  hold  two  terms  there,  and  giving  bIm  Jurisdic- 
tion of  all  causes,  dvil  or  criminal,  except  appeals 
and  writs  of  error,  which  are  oognliable  before  a 
droult  oourt  of  the  United  States. 

Id.  ilb.)  775 

48.  The  residue  of  the  State  remained  a  Judicial 
district,  to  bo  styled  the  Eastern  District  of  Ar- 
kansas. 

Id.  lib.)  776 

43.  This  Act  of  Congress  did  not  take  away  the 
power  and  Jurisdiction  of  tbe  (^rcult  Court  of  the 
united  States  for  tbe  Eastern  District  to  try  the 
IndiotmeDt  pending. 

Id.  Oh.)  77B 

JURISDICTION-W. 

1.  Where  it  ap;M«nr8  by  the  admission  and  proofs 
that  thedL-fcndaot  has  substantlalty  under  bis  oon- 
trolalarge  )>ro|)tirtyof  liic  testator  which  he  intend- 
ed to  charge  with  the  piiymeiitof  the  legacy  in  ques- 
tion, (he  compUUnant  is  entitled  to  redrefs,  al- 
though thu  hmd  lies  beyond  the  limits  of  the  state 
In  which  the  suit  is  brought. 

LewlMv.  Dni  llim,  a)  819 

8.  No  equitable  and  Inchoate  title  to  land  in  Mitu 
souri,  arising  under  the  Treaty  with  France  can  lie 
tried  in  the  8late  Court. 

Burgew  v.  Oraj/.  (iS)  839 

3.  Under  the  twenty-second  section  of  the  Judi- 
ciary Act  of  ITKH,  this  cmurt  cannot  reverse  the  Judg- 
ment of  the  court  t>elow.  for  error  in  nillngany  plea 
In  abAtement,  other  than  a  plea  to  the  Jurisdiction 
of  tbe  court. 

Pfqulvimt  V.  Pentwi/lranta  RaUroad 
Gmi>a»v,  (KM)  863 

4.  In  Pennsylvania  It  Is  not  usual  to  makoa  record 
of  tbe  Judgment  in  any  legal  lorm.  But  thwe  Is  no 

UOWAUD  18,  14,  15,  16, 


necessity  that  the  courts  of  the  United  States 
should  follow  auoh  careless  precedents. 

Id.  ilb.)  863 

K.  Where  a  suit  was  brought  In  which  tbe  plaintiff 
was  described  as  a  citizen  of  France,  avalnst  tbe 
Pennsylvania  Hallroad  Company,  wl^out  any 
averment  that  the  defondants  were  a  corporation 
under  the  laws  of  Pennsylvania,  or  that  toe  place 
of  bualoess  of  the  corporation  was  there,  or  that  Its 
corporatoi-8,  managers  or  directors  were  citizens 
of  Pennsylvania,  tbe  absence  of  such  an  averment 
was  fatal  to  tbe  Jurisdiction  of  the  court- 

Id.  (Ib.)  863 

6.  In  the  State  of  Hisstaslppi,  h  Judgment  of  for^ 
feiture  was  rendered  against  the  Commercial  Bank 
of  Natohex,  and  a  trustee  appointed  to  takccharve 
of  all  promissory  notes  In  possession  of  the  Buna. 

RobertMin  v.  Coulter,  ( 106)  864 

7.  Tbe  trustee  brought  an  action  upon  one  of  these 
promissory  notes. 

Id.  (Ib.)  864 

8.  The  defendant  pleaded  that  the  ptalnllir.  as  trus- 
tee, bad  collected  und  received  of  the  debts,  ef- 
fects and  property  of  too  Bank,  an  amount  of 
money  sulHdent  to  nay  tbe  debts  of  the  U«nk.  and 
all  costs,  ctaargefl  ana  expenses  Incident  to  the  per- 
formance of  toe  trust. 

7d.  ilb.)  864 

9.  To  tbis  plea  tbe  plaintiff  demurred. 

Id.  {Ib.)  864 

10.  The  action  was  brought  In  astate  court,  and  the 
highest  court  of  the  Statu  overruled  the  demuri-er. 
and  gave  Judgment  tor  the  defendant. 

Id.  (Ib.)  864 

11.  This  court  has  no  Jurisdiction,  under  tbe 
twnnty-Uftb  section  of  the  Judluhtry  Act,  to  review 
this  decision.  Tbe  question  was  merely  one  of 
ounatruction  of  a  statute  of  the  State,  as  to  the  ex- 
tent of  the  powers  of  the  trustee  under  tbe  statute. 

Id.  ilb.)  864 

Vt.  A  citizen  of  Virginia  may  sue  the  Baltimore 
and  Ohio  Kxllroad  Conmonyln  the  Circuit  l  ourtof 
the  United  States  for  Maryland,  and  an  averment 
that  the  defendants  are  a  body  corporate,  created 
by  thu  i«giMlaturo  of  Maryland,  u  sufficient  to  give 
the  court  Jurisdiction. 

MantMil  V.  BalUnuirt  and  Ohio 
UaUnxuiaK,  (314)  068 

13.  Where  a  libel  was  filed,  claiming  oompens^ 
tlon  for  Injuries  sustained  by  a  passenger  in  a 
steamboat,  proceeding  from  Sacramento  to  San 
Froncisoo,  in  CallforuTa,  tbe  case  is  within  the  ad- 
miralty Jurisdiction  of  the  courts  of  the  United 
States. 

SUamb'tat  New  World  tt  ol.  v. 
Kinn,  (46fl)  101» 

14.  Upon  an  appeal  from  the  District  Court  of 
tbe  United  States  for  the  Northern  District  of  Oat- 
ifomia,  where  It  did  not  appear,  from  the  proceed- 
ings, wbettier  tbe  land  claimed  was  within  the 
Northern  or  Southern  District,  this  court  will  re- 
verse the  Judgment  of  the  District  Court  and  re- 
mand the  case  for  the  purpose  of  making  Its  juris- 
diction apparent  (if  it  should  have  any),  and  of  coi^ 
rectliig  any  otbor  matter  of  form  or  substance 
which  may  be  necessary. 

CervaHian  v.  UniUd  Slatt*,  IftIV)  1083 

16.  Tbe  eleventh  section  of  the  Judiciary  Act  of 
178U,  says,  "  nor  shall  any  circuit  or  district  court 
have  cognizance  of  any  suit  to  recover  the  contenl« 
of  any  promissory  note  or  other  chose  in  action 
in  favor  of  an  assignee  unices  a  suit  might  bave 
been  prosecuted  In  such  court  to  recover  the 
said  contents  If  no  assignment  had  been  made,  ex- 
cept in  caK-s  ot  foreign  bills  of  exchanKC." 

16.  This  chiuBo  has  no  application  to  tbe  case  of  a 
suit  by  the  assignee  of  a  chose  In  action  to  recover 
[MkBSL-ssion  of  the  thing  In  specie,  or  damages  for  Iti 
wrongrul  mption  or  detention. 

Itcsftlcr  t>.  D<>dae,  (m)  1084 

17.  Therefore,  where  an  assignee  of  a  imckage  of 
l>ank  notes  brought  an  action  of  replevin  for  tbe 
package,  tbe  action  can  be  maintained  In  the  Olr^ 
cuit  Ctturt.Hlthougb  the  assignor  could  not  himself 
have  sued  in  that  court. 

la.  ilb.)  1084 

JUKY-14. 

1.  Upon  a  trial  in  New  York,  a  Juror  became  111. 
and  was  discharged  tteforoany  evidence  was  given, 
and  tHiforetbe  plaintiff's  counsel  bad  concluded  his 
o)H!nlng  address.  The  court  ordered  another  Juror 
to  be  sworn,  and  proceeded  with  the  trltil.  The  de- 
fendant cannot  object  to  this.  It  is  the  Practice  in 
New  York,  and  tbe  Circuit  Court  had  a  right  to  fol- 
low It. 

SOabifv.  PooU,  (218)  384 
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2.  Oneof  tbsspeclfl cations  of  the  pateDt  beln^  for 
a  comblfiRtlon  of  certain  parts  of  meohanlam  oeo- 
cflsary  lo  pi-oduce  the  dedred  reeutt.  It  was  proper 
for  tbe  onurt  to  Infltruct  the  Jury  that  the  defond- 
antd  had  not  Inrrlnged  the  patent,  unless  they  had 
used  all  tbe  parts  embraced  in  the  plalotiO's  com- 
bination ;  and  tbe  Jury  were  to  find  what  those 
girts  were,  and  whetter  tbe  defendaots  bad  used 

^    'saOni  V.  Fonte,     .  (218)  894 

a.  When  aclaimdoesnot  point  out  and  deeiRnnte 
tbe  particular  elements  which  compose  a  ooniDlna> 
tlOQ,  but  only  declares,  as  it  properly  may,  tbat  tbe 
comblaationn  madeupof  somucb  of  tbe  described 
maobfnery  us  effects  a  particular  result.  It  is  a  ques- 
tlou  of  fact  which  of  the  described  parta  are  eeacn- 
tial  to  produce  tbat  result;  and  to  this  extent^  not 
the  coniitructiou  of  tbe  claim,  strictly  speaking, 
but  the  applfoatioa  of  tbe  olaim,  should  be  left  to 
the  Jury. 

Id.  (lb.)  894 

4.  Where  a  oertiflcate  of  deposit  In  a  bank,  pay- 
able at  s  future  day,  was  handed  over  by  a  debtor 
to  bifl  creditor.  It  was  no  payment,  unless  there  was 
an  express  agreement,  on  the  part  of  the  creditor, 
to  receive  It  as  suob ;  and  the  questiOD.  whether 
there  was  or  was  not  such  an  affreeraeat,  woa  one 
of  fact,  to  be  decided  by  the  Jury. 

IMnonev  v.  Hlchu,  (240)  404 

6.  The  bank  belo^  Insolvent  when  the  oortlBcate 
of  deposit  became  due,  there  was  no  rround  for 
Imputing  nenllffenoe  in  tbe  ooltection  of  the  debt 
by  th«  bolder,  aa  no  loss  occurred  to  the  original 
debtor. 

Id.  (Ih.)  404 

6.  If  the  evidence  showed  tbat,  after  the  maturity 
of  the  certificate,  the  orioinal  debtor  admitted  his 
liability  to  make  It  orood,  the  Jury  should  have  been 
instructed  that  tbb  evidence  oonduoed  to  prove 
tbat  tbe  ceruflcate  was  not  taken  lo  payment. 

Id.    (ib.)  404 

LANDS.  PCBLIC-18. 

i.  Wberoafrrantof  land,  in  Louisiana, was  made  by 
tbe  SpanlBb  Governor,  In  February,  17W,butno  pos- 
session was  ever  taken  by  the  grantee,  during  tbe 
existence  of  the  Spanish  frovernmcnt.  or  since  the 
oeselon  to  the  United  States,  and  no  proof  of  the 
existence  of  the  grant  until  1835.  when  tbe  grantee 
sold  his  Interest  to  a  third  person,  the  presump- 
tion arising  from  ttats  neglect  is.  that  the  grant,  if 
made,  had  been  abandoned. 

Vnttea  Statee  v.  Huohes.  (1)  SB 

9.  Theregulationsof  Oayoso.who  made  the  grant, 
were,  that  the  settler  should  forfeit  the  land,  if  bo 
failed  to  eetabllah  himself  upon  it  within  one  year, 
and  put  under  labor  ten  arpeots  in  every  hundred 
within  three  years. 

Id.  (Ih.)  25 

8.  Tbe  court  again  decides,  as  In  tbe  preceding  case, 
tbat  where  a  Spanish  grant  was  mode  in  lT9e.  and 
no  eridenoe  was  offered  that  possession  was  taken 
under  the  grant,  nor  any  claim  of  right  or  tlUe 
made  under  It  until  183T,  nor  any  evidence giveD  to 
account  tor  the  neglect,  the  presamptfon  Is  that 
the  claim  had  been  abandoned . 

Id.  (lb).  »8 

4.  tn  this  case,  also,  there  was  no  proof  that  the 
persons  who  purported  to  convey  as  belis,  were 
actually  the  helis  of  tbe  party  whom  they  profess- 
ed to  represent. 

Id.  llh.)  2S 

ft.  This  court  tunin  decides,  asin  9  How..in,and  10 
How.,  eOP,  that  French  grants  of  land  in  Louisiana, 
made  after  the  Treaty  of  Fontainbleau.  by  which 
Louisiana  was  ceded  to  Spain,  are  void,  unless  con- 
firmed by  the  Spanish  authmitleB  before  tbe  ces- 
sion to  the  United  Stales. 

United  Stnte«  v.  PaUrin  et  aL,  (D)  98 

9.  But  If  there  has  been  continued  possesion  under 
the  grants  so  as  to  lay  the  foundation  for  presum- 
ing a  confirmation  by  Spain,  then  the  cases  are  not 
included  wlibln  tbe  Acts  of  1824  and  1844,  which 
look  only  to  Inchoate  and  equitable  titles.  The 
District  Oonrt  of  the  United  States  has  therefore 
no  Jurindlctlon. 

Id  (lb.)  88 

7.  On  thelfitb  of  May.  18S0.  Congress  passed  an 
Act  (8  Stat,  at  I^rge.C«»,  for  ihf  benefit  of  the  In- 
habitants  of  the  Village  of  Peoria,  by  wbtch  every 
person  claiming  a  lot  in  the  vlllomwastoglve  no- 
tice to  the  Register  of  the  I^ind  Offloe,  whose  report 
was  to  be  laid  before  Congress. 

Ballanee  v.  Fnnvth,  (18)  8» 

8.  On  theSdof  Harch<  1888,  Coogresa  passed  on- 
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other  Act  (8  Btat.  at  I^rge,  78A>,  granUDg  to  ea^ 
of  tbe  French  and  Canadian  Inbabitants,  and 
other  settlers,  according  to  the  report,  the  lot 
upon  which  they  had  settled;  and  directed  tbe 
survpTor  of  the  public  landsto  malteaplitftrf tbs 
lets  for  which  patents  were  to  be  Issued  to  tbe 
claimants. 

Id.  (TbJ  M 

9.  Thiflsurveras4platwerenotm»denntll April 
and  May,  1837. 

id.  (Ih.)  3t 

10.  In  November,  1887,  a  person  who  waa  not  a 
settler,  purchased  at  the  uuid  Office,  at  private 
entry,  the  fractional  quarter  of  land  which  included 
some  of  the  above  l»ts.  and  soon  afterwards  ob- 
tained a  pat«nt.  Both  the  oertillcate  and  potent 
reserved  the  rights  of  the  clalmanb,  under  tbe 
Acts  of  Congress  above  mentfaMMd. 

Id.  ah.)  » 

11.  In  1845  and  18«T  these  dalmuts  obtained  pat- 
ents. 

Id.  iib.)  as 

12.  They  wore  entitled  to  reoover  In  cjectneot 
from  the  persons  who  held  under  tbe  private 
entry  and  patent. 

Id.  (lb.)  St 

18.  The  title  of  the  plalntiffa  was  not  devested 
by  a  tax  sale  In  1848.  Tbe  whole  fractional  quarter 
section  was  taxed,  and  one  acre  off  of  tbe  east  side 
sold.  This  sale  was  Irregulsr. 

Id.  fJbJ  S* 

14.  The  principles  esUbllshed  In  the  coses  of  8 
How.,  212,  and  9  How.,  477.  again  affirmed,  via.: 
that  after  the  admission  of  Alabama  Into  tbe 
tTnlon  OS  a  State,  Congress  onuld  make  no  crant 
of  land  situated  between  bigb  and  km  wmter 
marks. 

Ditev.Beehe,  (36)  S» 

16.  The  Act  of  June  17. 1844  (5  Btat.  at  Large.  9M, 
reviving  the  Act  of  1844,  gives  Jurisdiction  to  tbe 
district  courts.  In  cases  only  where  the  title  aetupto 
lands,  under  minis  from  former  govemmenia.  Is 
equitable  and  Inoboate,  and  where  there  is  no 
grant  purporting  to  convey  a  lewol  title. 

UnlUd  StaUBv.  MeOMlofpt,  9U>  IS 

18.  Oraatafrom  tbe  BrtUsh  government,  as  wril 
OS  those  of  France  and  Spain,  are  oqually  wlthlo 
this  restriction. 

Id.  (IhJ  IW 

IT.  On  the  20th  of  May,1Si8,CongresB  passed  an  Act 
(4  Stat,  at  Large,  179)  giving  school  lands  to  sucb 
tuwosblpa.  In  the  various  land  distriota  of  tbe 
United  SUtea.  aa  bad  not  been  before  provided  for. 
which  were  to  be  selected  for  sucb  townsfalps  by 
the  Secretary  of  the  Treasury,  out  of  any  anappnv 
priated  pubuo  lands  within  tbe  land  district  wben 
the  township  was  situated  for  which  tbe  selection 
was  made. 

CampbeU  et  ol.  v.  Doe.  <344}    1 30 

18.  The  Secretary  of  the  Treasury,  through  tbe 
Land  Office,  directed  tbe  registws  to  make  aelee- 
tionsand  return  lists  thereof,  to  be  aubmitted  to 
him  for  his  approbation. 

Id.  (Jkt  IM 

19.  Under  this  direction,  the  land  In  queaUoo  was 
selected  and  reserved  from  sale. 

Id.  (Ih.)  19* 

20.  Afterwards,  the  Kealffter  withdrew  the  seleo- 
tion,  by  authority  of  tbeuommlaslorterof  the  Land 
Office,  and  permitted  a  person  to  rater  and  take  tl 
up,  this  person  knowing  the  drcumstaacca  nader 
which  It  had  been  reserved  from  sale. 

7d.  (Ih.)  IW 

21.  Flnally,tfae  Secretary  of  tbe  Treasurj-  selected 
the  land  in  question,  under  the  authority  given  to 
him  bv  tbe  Act  of  1828. 

td.  <no  IM 

22.  This  selection  was  good,  and  oonferted  a  title, 
overruling  the  intermediate  entry. 

Id.  (lb.)  IM 

88.  In  1796,  Baron  de  Camndelet,  the  QoTemrir- 
General  of  Louisiana,  made  a  grant  of  land  on  tfae 
Mississippi  Klver,  upon  ooodlnoo  thai  a  road  and 
clearing  should  be  made  within  t*ie  year,  and  aa 
estabtlMiment  made  on  tbe  land  wlthtai  tbres 
years. 

HHn  of  Dt  VaUmont  v.  UrMed 

24.  Neither  of  these  oondiliotu  was  oompUed  with, 
nor  was  possession  taken  under  the  grmot  till  alter 
the  cession  of  tbe  country  to  the  United  States. 

Id.  ithi.  IS* 

25.  "Hie  excuses  for  these  omMons,  namely :  tbat 
the  grantee  was  oommandaDt  at  the  post  of  Arfcao- 
sas,  and  tbat  the  Indiana  were  hostile,  are  not  nt- 
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fBftietoiT ;  beaauM  the  grnuitee  iniut  have  Imoirn 
these  oiroumstaacM  wben  he  obtained  thevrant. 
Id.  {lb.  188 

20.  Acxx>Tdln|r  to  the  principles  establlehod  in  the 
precedlntr  case  of  Glonii  and  ThruBton  v.  The 
united  States,  the  Spanlttb  authorities  vrould  not 
haveoonflrmed  tbia  irrant,  ncdther  can  tbla  court 
oonflrm  It. 

Id.  (^.)  138 

ST.  Morever,  Id  this  ease,  the  hudolalmed  cannot 
be  located  by  a  surrey. 

Id.  ab.)  138 

28. Id  1796. when  Delaasuswaacomtnandantofthe 
port  of  New  Madrid,  he  exercised  the  powers  of 
aub-delogate, and  had  authority,  uodertnelnstrutv 
tkms  of  the  Goveruor-General  of  Louisiana,  to 
make  conditional  trrantB  of  land. 

OUnn  el  al  v.  UnUed  States,  (250)  133 

29.  He  made  avrant  to  Clamor^n,who  stipulated 
upon  his  part  that  be  would  Introduce  a  colony 
from  Canada,  for  the  purpose  of  cultivating  hemp 
and  makiov  oordwo. 

Id.  Oh.)  133 

30.  This  obligation  he  entirely  failed  to  perform. 
Id,  (lb.)  133 

SI.  By  the  laws  and  ordinances  of  Spanish  colo- 
nial government  (which  this  court  is  bound,  under 
the  Act  of  1844,  to  adopt,  as  one  of  their  rules  of 
decision),  this  condition  had  to  be  performed  be- 
fore Claroorgan  could  become  possessed  of  a  pei^ 
(eot  title.  .  , 

Id.  (lb.)  133 

82.  The  dllferenoe  between  this  case  and  that  of 
Arredondo  explained. 

Id.  Ob.)  133 

38.  tf  the  Spanish  Oovemor  would  have  refused  to 
eomplete  the  title,  this  court,  acting:  under  the  laws 
of  Comrress.  must  also  deolioe  to  oonflrm  It. 

Id.  (16.)  133 

84,  After  the  cession  of  the  Province  of  Loalslana 
to  the  United  States,  Clamonrau  could  not  legally 
have  taken  any  steps  tofulftU  bis  condition.  Ho 
was  forbidden  by  law.  By  the  Treaty  of  Cession,  no 
particular  time  was  allowed  for  grantees  to  com- 

{ilete  tbeir  Imperfect  grants.  It  was  left  to  the  Po- 
itioal  Department  of  the  government,  and  On- 
icreu  aoGordlngly  acted  upon  the  subject. 

Id.  lb.)  133 

3K.  The  3d  day  of  March,  1804, waa  the  time  fixed  by 
Congress,  and  the  grant  must  now  be  Judged  of 
as  It  stood  upon  that  day. 

Id.  (lb.)  133 

LANDS,  PUBLlC-1*. 

1.  This  court  again  decides,  as  In  11  Howard.  680, 
that  under  the  Acts  of  Congress  of  1824  and  1844, 
the  District  Conrt  had  no  power  to  act  upon  evl- 
^nce  of  mere  naked  possession,  unocoompanled  by 
written  evidence  conferring,  or  professing  to  con- 
fer, a  title  of  some  description. 

17.  a.  V.  Heirs  of  RaUmat,  (168)  381 

2.  By  the  Treaty  of  ITiGt,  the  land  In  queatlon  passed 
from  France  to  Great  Britain:  and  the  certificate 
of  two  French  offlcers  to  IT66.  ccrtlfvlng  that  the 
claimant  hod  been  for  a  long  time  in  possession, 
furnished  no  evidence  of  title.  No  application  was 
made  to  the  British  government  tor  a  grant. 

Id.  Ob.)  881 

8.  A  purchase  from  the  Indians,  whilst  the  prov- 
looewaa  under  Frenafa  authority,  oonveyed  no  title 
nniesB  aanotloned  by  that  authority. 

Id.  lib.)  881 

4.  In  this  case,  also,  there  is  no  proof  that  the 
elalmants  are  the  belrs  of  the  party  originally  in 
possession. 

Id.  (lb.)  881 

5.  On  the  2Sth  of  December,  1824.  Cunningham  ap- 

Slted  to  the  Land  Offloe  at  Bateaville,  in  Arkansas, 
1  become  the  purohaser  of  a  quarter  section  of 
*aDd  under  a  Cherokee  certlfloate  which  bad  become 
vested  In  blm. 

Cunningham  v.  AahUy,  (ST!)  468 

8.  This applloatlon  was  refused,  upon  the  ground 
that  two  New  Madrid  certiflcates  bad  been  laid  up- 
on the  land  In  18S0.  The  right  under  these  certln- 
cates  was  claimed  by  Ashley. 

Id.  (16.)  «68 

t.  In  1890  Cunningham  said  that  Brumbach  had  an 
improvement  on  the  same  quarter  section,  which 
Brombach  assigned  to  Ashley.  The  law  sanctioned 
the  division  or  a  quarter  section,  under  such  dr- 
oumstanoea. 

Id.  (IbJ  4«» 

8.  In  1881  CuDDlngbam  claused  a  pn»-emptloa 
right  under  the  Act  of  SHb  Ma7i  1880.  Theolaims 

HoiURD  18,  1^  16, 16, 


under  this  Act,  and  under  the  Cherokee  float,  were 
not  Inconsistent  wltb  each  othw. 

Id.  Oh.)  46S 

0.  In  I8S8  two  floats  were  entered  upon  the  same 
quarter  section,  viz.:  one  by  Plummer,  for  the  east 
halt'  or  (t,  under  the  Act  of  1830,  and  thesupple- 
nicntul  Act  of  1682;  the  other  for  the  west  half  1^ 
Jcnbenti.  under  the  Act  of  1834,  and  the  droular  m 
the  6enertt<  Iiand  Office  of  183T.  Patents  were  is- 
sued, and  ilie  title  became  vested  In  Ashley. 

Id.  tfb.)  4631 

10.  The  title  of  Cunningham  Is  better  than  that  de> 
rived  from  these  floats.  The  title  under  the  New 
Madrid  certificates  Is  not  decided  lo  this  case,  or  af- 
fected in  any  way  by  the  decision.  Cunningham 
Is  therefore  entitled  to  the  half  of  the  quarter  seo- 
tlon  which  he  claimed  separately  from  Brumbach. 

Jd.  Oh.)  468 

11.  The  patents  obtained  by  Ashley  and  Beebe,  be- 
ing founded  upon  mtries  which  were  void,  are  void 
also,  BO  far  as  they  Interfere  with  the  pre-emptive 
right  of  Cunnlngbam. 

Id.  tlh.)  469 

12.  This  court  decided.  In  8  Howard.  228,  that  the 
recitals  In  a  patent  for  land,  referring  to  titles  of 
anterior  date,  were  not  of  themselves  suSldent  to 
establish  the  titles  thus  redted. 

Id,  Ob.)  469 

13.  The  titles  themselvee  t>elag  now  oroduoed.  It 
Isdeclded,  that  a  permit  given  by  the  Lleutenant- 
Oovernor  of  Upper  LouKlana,  In  1779,  to  a  person 
to  form  an  establishment  on  the  Mlsxlseippl,  fol- 
lowed by  actual  possession  and  improvement,  en- 
titled the  occutnnt  to  640  acres.  Including  his  im- 
provements, although  the  Indian  title  was  not  then 
extinguished. 

Marsh  V.  Bmnta,  (514)  099 

14.  It  was  not  the  practice  of  the  Spanish  gov- 
ernment to  make  treaties  with  the  Indian  tnb4«, 
defining  their  boundaries:  but  to  prevent  seUle- 
mentsupon  their  lands  without  special  permits: 
such  permits,  however,  were  usual. 

Id.  (lb.)  B«9 

15.  The  construction  of  the  Treaty  between  the 
United  States  and  the  Sac  and  Fox  Indiana,  must 
be  that  the  latter  assented  to  on  oooupanoy  wbloh 
was  as  notorious  as  their  own. 

Id.  (16.)  S99 

IS.  The  Act  of  Congress,  approved  April  20, 1816 
(3  Stat  at  Large,  328),  coofirmlng  certain  claims  to 
land,  conflrmed  this  one,  although  the  ltecord<^r  of 
Land  Titles,  In  his  report,  made  In  I61.'i,  had  added 
those  words,  "If  Indian  UUe  extinguished."  These 
words  wore  surplusage. 

Id.  (lb.)  699 

LANDS,  PUBLIC-15. 

1.  Two  grants  of  land  In  the  country  Icnown  as 
the  neutral  territory,  lying  between  the  Sabine 
River  and  the  Arroj'o  Hondo,  confirmed,  namely: 
one  for  La  Nana,  granted  In  ITWS,  and  the  other  for 
Los  Onnegas  granted  In  1T96. 

United  Stalea  V.  Davenport'g  Btin,   (1)  576 

2.  These  grants  were  made  by  the  ooramandant 
of  the  Spanish  post  of  Naoogdoohes,  who  at  that 
time  had  power  to  make  Inchoate  grants. 

id.  (16.)  5T5 

5.  In  both  cases  the  grants  had  dcHned  metes  and 
bounds,  and  the  grantees  were  placed  In  possession 
by  a  public  offloer,and  exerdsed  many  acts  of  own- 
ership. 

Id.  Ob.)  676 

4.  Tbeevidenceof  the  grants  was  copies  Eoode  by 
the  commandant  of  the  post,  and  also  copies  made 
by  the  Land  Office  In  Texas.  These  copies,  under 
the  circumstances,  are  sufficient. 

Id.  (lb.)  575 

H.  At  the  date  of  these  grants.  It  was  neoetaaiy  to 
obtain  the  ratification  oi  the  civil  and  military  gov- 
ernor before  the  title  beoame  perfected-  This  not 
having  beeu  done  In  the  present  case,  the  title  was 
Impeneut,  although  the  petition  alleges  that  it  was 
perfect,  and  the  District  Court  had  Jurisdiction  un- 
der the  Acts  of  1824  and  18«. 

Id.  (fb.)  676 

6.  But  the  District  Court  ought  not  to  have  de- 
creed that  floats  should  issue  where  the  United 
States  had  sold  portions  of  tho  land,  because  these 
vendees  were  not  made  partlestothe  proceedings. 

Id.  (lb.)  676 

7.  A  dalmantof  ashareoftbegrantsspokenof  In 
the  preoeding  case,  having  failed  to  pradooe  evi- 
dence of  the  right  of  bis  grantor  to  oonvey  to  him, 
cannot  have  a  decree  In  his  favor. 

irna«d8tat«sv.  Pottenon,  (10)  678 

8.  A  person  cannot  intervene  here  who  was  no 
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party  to  tbe  suit  fn  the  District  Court.  And  even 
If  the  practice  of  tbli  court  Huotloned  such  inter- 
TCDtlon.  there  to  nothing  to  Aow  bfs  riybt  to  do  so 
Id  this  cara. 

UniUsd  Stata  V.  Pattermtn,  (10)  878 

9.  The  heirs  of  D' Auterieve  claf  med  a  tract  of  land 
near  the  Hf  ver  M fssiiwlnpl,  upon  twosTnunda,  viz. : 
Ist.  Under  a  grant  to  Duvomar  by  the  Western  or 
MlmiBstppI  Coinitany  In  1717.  and  a  ;>urctaii8o  from 
him  hy  D'Aut^rieve,  the  ancestor,  acooinpanied  by 
tbe  poMesslnn  and  occupation  of  the  tract  from 
1717  to  1780 ;  iind  2d.  Under  wn  order  of  survey  of 
Unsasa,  Onvruor  of  the  Pro%ince  of  Loulclaiia  In 
ITTS.  an  actual  ourvey  made,  and  a  conflrmatioii 
thereof  by  the  Governor. 

UnU€d  Stala*  v.  D'AuUrieve,  (Ul  B80 

10.  With  respect  totheflrstRround  of  title,  there  is 
no  r<-cord  ol^  the  grant  to  Duvernay.  norany  tvl- 
denoe  of  Its  extent.  It  is  therefore  without  bound- 
aries or  location;  and  If  free  from  the8<>  objec- 
tions. It  would  bf  a  perfect  title,  and  therefore  not 
within  Ihe  Jurisdiction  of  the  District  Court,  under 
tbe  Acts  of  im  and  IBU. 

Id.  ah.)  sso 

11.  with  respect  to  the  seoond  ground  of  title.  If 
tbe  proceedlnira  of  Unzaga  be  refpirdod  as  a  con- 
firmation of  tite  old  French  grant,  then  tbe  title 
would  becomea  complete  one^d  beyond  tbe  Juris- 
diction  of  the  District  Court. 

M.  _  (15.)  B80 

U.  If  they  are  regarded  as  an  Inoinlent  step  lo  tbe 
derivation  of  a  title  under  the  Spanish  government, 
then  the  survey  did  not  extend  tn  the  back  lands 
which  aie  the  property  In  question,  but  only  In- 
cluded the  front  upon  tbe  nver.  wbloh  wassnr- 
rendered  to  the  OoTeraor  In  1780. 

Id.  (Th.)  S80 

18.  Neither  tbe  upper  or  lower  side  line,  nor  the 
field  notes.  Justify  the  opinion  that  the  survey  in- 
cluded ihe  D«c^  lauds.  A  letter  addressed  to  Un- 
Hiffa  by  the  surveyor  Is  m>  ambiguous  that  It  muit 
be  controlled  by  the  field  aotee  and  map. 

Id.  (lb.)  B80 

14.  Tbe  n«  gleet  of  the  parties  to  set  up  tt  clalni 
from  ITMl  to  IR21,  and  the  acta  uf  the  Spanish  kov- 
emment  In  granting  oonces^loos  within  the  limits 
now  claiined,  fumlsb  a  presumption  of  Uie  belief 
of  the  parties  that  the  wnolo  property  wassurren- 
dei«d  in  im 

Id.  (//).)  S80 

15.  Under  tbe  laws  of  1824  and  1844,  relating  lothe 
oonOmiatlun  of  land  titles,  where  a  clalnuint  tiled 
his  petition,  ailing  a  patent  under  tbe  French 
government  of  Louisiana,  oonflrmed  by  Congious 
and  claiming  floats  for  land  which  had  been  sold, 
wltbiu  his  grant,  by  theUuitud  Statex  to  other  per- 
sons, the  mere  circumstance  (hat  the  court  had 
Jurisdiction  to  decree  floats  In  cases  of  Incomplete 
titles,  did  not  give  it  Jurisdiction  to  decree  floats  in 
oases  of  corai)lete  titles. 

UitiUd  StaW  0.  RomUom  et  ol..          (31)  087 

18.  This  title  having  been  oonUrmed  by  Conirrefs, 
without  any  allowance  for  tbe  sales  of  lands  in- 
cluded within  it,  the  ooDfirmation  must  be  consid- 
ered as  a  oompromiae  aooepted  by  the  other  party, 
who  thereby  relinquished  bis  claim  to  fioais. 

Id.  Hh.)  087 

17.  If  the  title  be  considered  as  a  perfect  title,  this 
court  has  already  adjudged  <0  Mow.,  143)  that  tho 
District  Court  bad  no  JunsdicUon  over  such  titles. 

Id.  ilb.)  587 

IS.  The  claimant  in  this  case  prayed  that  the  side 
lines  of  his  tract  might  t>e  widened  by  diverging 
Instead  of  parallel  lines;  but  this  court.  In  this 
same  case,  formerly  (3  How.,  OBB)  recognized  the 
validity  of  a  decree  of  the  Supreme  Courtof  Loui- 
siana, which  decided  that  the  lines  should  be  par- 
allel and  not  divergent.  The  District  Court  of  the 
Cnited  Slates  ought  to  have  conformed  Its  Judg- 
ment lo  this  opluTon. 

Id.  ilb.)  587 

19.  Moreover,  the  claimant  In  this  case  did  not 
state  In  bis  petition  what  lands  had  tjeenfrranted  by 
the  United  States,  nor  to  whom,  nor  did  he  make 
tiie  grantees  parties ;  all  of  wbfcb  ought  to  have 
been  done  before  he  oould  have  been  entitled  to 
floats. 

Id.  ill}.)  S87 

to.  Where  a  party  claimed  title  toatractof  land  in 
Louisiana,  under  a  Judicial  sale  In  1760,  and  alleged 
that  he  and  those  under  whom  be  claimed  hud  been 
In  peaceable  possession  ever  since  the  sale,  a  ease 
of  iierfect  title  Is  presented  which  Is  not  within  tbe 
Jurisdiction  of  the  District  Court,  under  the  Acts 
of  1824  and  ISU. 

Id.  OM  5ST 

IIU 


21.  Upon  tbesuffloioncy  of tbeevldflace  toettBiabi 
the  title,  no  oplnton'ts  expressed. 

Id.  Jib.)  B»7 

3S.  A  grant  of  land  In  Louisiana  by  the  Frvnch  au- 
thorities In  1704,  Is  void.  Tbe  province  was  ceded 
to  Spain  In  17«i.  <Bcc  10  How..  Bia) 

UnUM  States  v.  Durrw.  (m  Wl 

23.  in  1710.  (trlaln  legal  nrooeedirgs  were  bad 
before  Baron  deCsrondeletln  his  Judicial  e«i<«clty. 
wherein  the  property  now  claimed  hi  described  as 
part  of  the  estate  of  the  grantor  of  the  present 
claimant.  But  this  did  not  amount  to  a  cooflnna- 
tlon  of  the  tlile  In  his  political  cbanu^er;  and  if 
It  did,  the  title  would  be  a  perfect  one.  and  beyond 
tbe  Jurifdk-tion  of  the  District  Uoiirt,  under  the 
Acta  of  1824  and  1844. 

Id.  ah.}  Wl 

24.  By  two  Acts,  passed  in  lf>20  and  IRffl.  Congrew 
granted  a  lot  In  tlie  Village  of  Peoria,  In  the  State 
of  I111nc>li>,  to  each  setllerwho  "  had  not  herrtnfore 
received  a  confirmation  of  claim  or  donation  of 
any  tract  of  land  or  village  lot  from  the  United 
States. 

Ffirmtth  V.  Rem'ildB.  (358)  7»» 

2fi.  Lands  granted  to  settlere  In  MIchliran,  prior 
to  tbe  surrender  of  the  western  poets  by  the  Bril- 
lab  government,  snd  which  grants  were  made  out 
to  carry  out  Jay's  Treaty  in  ITM.  were  not  dona- 
tions so  as  to  exclude  a  settler  In  Peorta  from  tbe 
t>enefltof  tbe  two  Acts  of  Congress  above  men- 
tioned. 

Id.  ah.}  T»» 

26.  Id  1641  Congress  paiwed  an  Act  Stat,  at 
I^rge,  45AI  declaring  that  there  shall  be  gmotod  to 
each  state,  &c.  ( Louisiana  being  one),  five  hundred 
thousand  acroit  nf  land. 

FiiUif  V.  HrtfrtsiK,  (43»  7«I 

ZI.  This  Act  did  not  convey  the  fee  to  any  Ixnd^ 
wlmtever.  but  left  the  land  system  oftheUnttod 
States  in  full  operation  as  to  regulation  of  tlttesw* 
as  to  prevent  vonfllctlng  entries. 

Id.  ah.)  761 

28.  Hence,  where  n  plaliitlff  claimed  under  a  pat- 
ent frnro  the  StHieof  Louisiana, and entrli-s only  in 
the  United  States  olflee ;  and  thedefendant  chtlmed 
under  pHt<'nte  frr)m  1  be  Unite<l  Statn>,  the  title  of 
the  hitler  is  Ihe  bctl^^r  In  a  petitory  action. 

Id.  (lb.)  781 

29.  Thedefendiirt  hasnlsothe superior equitjr, be- 
cause bis  entries  were  prior  In  time  to  thoae  oi  tbe 
plaintiff,  and  the  decNion  uf  the  board.  onDslBting 
of  tbe  Secretary  of  thoTreasury.die  Attom*'y-41ea- 
eral,  and  the  Comml->sioner  of  the  Land  Oflloe.  to 
whom  the  matter  bad  been  refem  d  by  an  Act  uf 
Congress,  was  in  favor  of  the  defendant. 

jr.i.  (ifi.)  781 

30.  The  several  Acts  of  Congress,  passed  In  rela- 
tion to  claims  to  land  In  Ml>^urt,  under  SpantA 
ooncesi^ions,  reserved  BiK'b  lands  from  sale  from 
timetu  time.  But  there  was  an  intermission  of  such 
legislation  from  t  he  -mb  of  May,  180).  to  the  Mb  of 
July,  I83:i:  and  during  this  Interval,  lands  m> 
claimed  were  upou  the  footing  of  utbcr  pubUe 
lands,  as  to  sale,  entrj-,  nnd  no  forth. 

DfUiurirre  t;.  Emi'i'H,  (SBU  Stt# 

31.  By  HO  Actor  I  he  «th  of  March,  1830  i3  Stat,  at 
Large,  UK.  Congrees  gavea  certain  amount  of  land 
to  the  State  of  Missouri,  to  be  selected  by  the  Lry- 
Islature  thcrt^'of .  on  or  before  tbe  Int  of  Januarr, 
1825;  and  by  another  Act.  passed  on  tbe Xd  of  March, 
1831  (4  Stat,  at  Large,  490.  the  LegWature  we» 
authorized  lo  soil  tbia  land. 

M.  ah.i  80» 

32.  Befnrothe Iitof  January,  183S, the Legfadaiura 
selected  certain  landf  which  were  then  claraied  un- 
der Spanlt^h  coneesslonii,  and  reser\-od  from  sale 
under  the  Acts  of  Congress  fli-st  mentlun«-d. 

Id.  ah.) 

83.  In  November,  18SI,  tbe  laud  so  selocied  waa 
sold  by  tbe  Letrlfllature,  In  oonformltv  with  tbe 
Act  of  Cungren  of  tbe  preceding  Harcb. 

Id.  lib.}  so* 

34.  This  sale  having  been  made  In  thclnieivai  be- 
twein  May,  1829.  and  July,  IKS,  conveyed  a  valtd 
title,  although  the  claimant  tuthe  same  Umd  waa 
subsequently  oonflrmed  Id  his  title  by  CDDgraa.  ia 
1880. 

Id.  llbJ  SO* 

LANDS.  PUBLIC-ie. 

].  No  equitable  and  Inchoate  title  lo  land  in 
souri,  arising  under  the  Treaty  with  France,  can  be 
tried  in  ihe  State  Court. 

IiuroeMv.Oray.  {ISi  SS* 

8.  The  Atit  uf  CoDvrest,  passed  on  the  2d  of  Marc4i. 
1807  (S  Stat,  at  iJvge,  MO),  d  Id  not  pn  iprto  rig>tn  veat 
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tbe  legal  title  In  may  clalmnnti ;  for  It  required  the 
fkTorabledeclalouof  theComnilBsloner,  and  then  a 
pifttent  before  tbe  title  was  oomplete. 

Id.  ilh.)  839 

8.  The  Act  of  12th  April.  1814  (3  Stat,  at  Large,  121<, 
coQflrmed  those  claims  ooty  which  had  beeu  ro- 

£oted  by  the  Uecordur  upon  tbe  ground  that  the 
nd  wan  nut  Inhabited  by  the  claimant  on  the  20th 
of  Ucoember,  1808. 

Id.  Ob.)  839 

4.  Where  It  did  not  appear  by  the  report  of  the  Ue- 
oorder  that  a  claim  wuti  rejected  upon  this  apeclflc 
ground,  tbts  Act  didnotot>nttrm  it. 

la.  (lb.)  839 

5.  The  qui'stlon  whether  or  not  the  Recorder  com- 
mitted en  error  In  point  of  fact,  wasnot  opeliln  the 
State  Uourtof  MtaMurt  upon  a  trial  of  the  lefral  ti- 
tle. 

Id.  (lb.)  880 

8.  The  mere  possession  of  the  public  land,  without 
title,  for  any  time,  however  long,  will  not  enatile  a 
party  to  inaiutain  a  suit  against  anyone  whoeuterit 
npfm  it :  and  more  eiipeolally  agalnsta  person  who 
derives  bis  title  I  rum  tbe  Untt«d  States. 

id.  Ob.)  839 

7.  The  A  ct  of  Gontrrefv.  passed  on  tbe  8d  of  Hareli. 
1801  (2  .-'tat.  at  L..  440),  declHred  that  all  claims  to  land 
In  MIsoourl'-hould  be  void  unless  auttoe  of  the  clHiin 
•bould  be  tiled  witli  the  Recorder  of  Land  TlUeif, 
prior  to  the  lat  ot  July,  1808. 

HcCalM  V.  iPttrthiHvton,  <86)  8S6 

9.  Hence,  la  the  year  ISM,  a  claim  wblch  bad  not 
been  thus  died  had  no  legal  existence. 

Id.  (/ft.)  856 

9.  The  Act  of  the  26th  May.  18M  (4  St.  at  L.,  52).au- 
tborlzlng  tne  institution  of  prticeediriga  to  try  the 
validity  of  claims,  did  not  rtserve  from  sale  lands, 
the  claims  to  which  bad  not  been  filed  as  above. 

Id.  (Jb.)  856 

10.  Therefore,  when  theownerof  such  a  claim  tiled 
bis  putltlon  In  itCM.  which  was  decided  against 
him;  and  he  brought  the  case  to  this  court,  which 
was  decided  lu  bis  favor  In  IKta,  but  In  the  mean 
time  eah-iea  had  been  made  for  ports  of  the  lund, 
tbe  latter  were  the  better  titles. 

Id.  (7ft.)  8Be 

11.  Moreover,  the  Act  of  May  24. 1828  (4'Stat8.  at  L., 
288),  provldcH  that  conflrmulioiiBand  patents  under 
the  Act  of  isn  obould  only  opeiato  as  a  relluqulHh- 
meot  on  tlie  part  of  ibu  United  States.  Tbert^ore, 
the  conUrmation  by  ibis  court  in  1836  was  subject 
to  this  Act. 

Id.  (7h.)  858 

12.  Ou  tiio  23d  of  September,  1788,  the  tribe  of  lu- 
dians  called  I  lie  yoxos,  situated  on  the  west  bank  nf 
the  Mississippi,  Hold  to  JuUeii  Dubuque  a  permit  to 
work  at  the  mine  us  long  as  be  should  please;  and 
also  sold  and  ahandont'd  to  him  all  tbe  coast  and 
tbe  contents  of  the  mine  dlnwovered  by  the  wife  of 
Peoflta.  so  thut  no  white  mun  or  Indian  should  make 
any  prctcmtloD  to  It  without  the  consent  of  Du- 
buque. 

Chiiteau  V.  MnJnny,  (203)  905 

13.  On  the  ^  of  October.  1T96,Dubuaue  presented 
a  petition  to  the  Ibtron  deCarondclut  for  a  gt*ant  of 
the  land,  which  he  allegetl  that  he  had  bought  from 
the  Vox  Indlanf,  wlto  bad  sulwcquently  dssented  to 
the  erection  of  cvrtatn  mimuments  for  the  purpose 
of  dcttlirnatlug  tbe  boundaries  ot  tbe  land. 

Id.  (Ih.)  005 

M.  The  Governor  referred  the  petition  to  Andrew 
Todd,  an  Indian  irad'-r,  who  had  received  a  license 
for  the  monopoly  of  tbe  Indian  trade,  who  reported 
that  as  to  the  land  nothing  occurred  to  him  why 
the  Governor  should  not  grant  it,  if  he  deemed  it 
advisable  (o  do  sit.  provided  Dubuque  nhould  be 
prohibited  (mm  trading  with  tbe  Indians,  unless 
with  Todd's  conseol.  In  writing. 

Id.  (/ft.)  90B 

16.  Upon  this  report  the  Governor  made  an  order, 

f;rant«>d  as  asked,  under  the  restrictions  expressed 
n  the  information  given  by  tbe  merchant,  Andrew 
Todd. 

Id.  Uft.)  005 

U.  This  grant  was  not  a  complete  title,  making  the 
land  private  proi»crty.  and  therefore  exceptinir  it 
from  what  WHS  cmvejed  to  the  United  States  by 
tbe  Treaty  of  Parbt  of  April  30,  1603. 

Id.  (lb.)  90B 

IT.  The  words  of  the  grant  from  tbe  Indiausdo  not 
■how  any  intention  to  sell  more  than  a  mining 
privilege;  and  even  If  the  words  were  ambiguous, 
there  are  no  extrliinlc  circumstances  In  the  ca»e  to 
Justify  tbe  belief  that  they  ioteoded  tosell  the  kind. 
Id.    -  (lb.)  BOft 

18.  TbeGovernor,  In  his  subsequent  grant,  intond- 
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ed  only  to  oonDrm  such  rights  as  Dubuque  bad  pre- 
viously received  from  the  Indians.  Tbe  usual  mode 
of  granting  land  was  not  pursued.  Duliuaue  ob- 
!  tatued  no  order  for  a  sur\  ey  from  Caronduel,  nor 
could  he  have  obtained  one  from  hla  suucessor, 
Gayrwo.        Id.  (£b.)  005 

10.  By  the  laws  of  Spain,  the  Indians  bad  a  right  of 
occupancy ;  but  they  could  not  part  with  this  right 
except  In  the  mode  pointed  out  by  Spanish  laws, 
and  these  laws  and  Ufages  did  not  sancttim  such  a 
grant  as  this  from  Caroudelet  to  Uubuiine. 
_    Id.  (lb.)  905 

20.  Moreorer.tbegrantlncludeda  large  Indian  vil- 
lage, which  it  la  unmisunabletosupposL-thatthe 
Indians  intended  to  sell. 

Id.  (lb.)  905 

21.  Where  a  grant  issued  In  1722,  by  the  French 
authorlticsof  Loulsiuiiit.  otuinut  be  located  by  inetes 
and  bounds.  It  cannot  serve  hb  a  title  in  an  actiou  of 
ejectment ;  and  it  wua  proper  for  tbe  Circuit  Court 
to  instruct  the  Jury  to  this  effect. 

Deiiif-e  et  nt  v,  liutH/lt",  O^)  OaS 

22.  In  1812  Congrt^s  passed  as  Act  (2  Btat.  at 
Large,  748).  entitled  "An  Act  making  further  provis- 
ion for  settling  the  claims  to  lund  In  the  Territory 
of  Missouri."  It  confirmed  the  titles  to  town  or  vil- 
lage lots,  out  lots.  Sec.  in  several  towns  and  villages, 
and  amongst  them  tbe  Town  of  Carondelet.  where 
they  had  been  inhabited,  cutlivated  or  poeaessed, 
prior  to  tlie  20th  day  ot  December,  1803. 

Zi.  la  1824  Congress  passed  another  Act  (4  Stat,  at 
Large,  65),  supplementary  to  the  abi»ve,  tbe  tln-t 
section  of  which  made  it  the  dutv  of  the  indlviduul 
owners  or  cinimants,  whose  lots  were  confirmed  by 
the  Act  of  iai2,  Ui  proceiiJ  wltliiu  18  monthn  to  des- 
ivnatc  their  lots  by  pnivlng  cultlvaticm.  boundaries. 
Ac.  before  the  Recorder  of  Land  Titles.  The  third 
section  made  it  the  duty  of  this  otUci-r  to  iemue  a 
ccrtillCHtc  of  couflrmutlon  for  each  claim  confirm- 
ed, and  furnlsb  the  Surveyor-General  with  a  list  of 
the  lota  no  cmlirmed. 

24.  This  list  was  furnished  In  1827. 

25.  Af  icrwardx,  in  Mm.  another  rec<)rder  gave  a 
certificate  of  conarmariou;  an  extract  from  the 
registry  showing  that  this  second  recorder  entercKl 
the  certificate  in  1H39;  and  an  extract  from  the  ad- 
ditional list  of  claims,  wblch  addition  was  that  of  a 
single  claim,  being  tbe  same  a»  al>ove. 

Oaniaclie  et  al.  v.  Piiiuignot  et  al„   (461)  101» 
2«.  These  three  pupers  were  not  adnWsflble  as  evi- 
dence in  an  ejeotment  brought  by  the  owners  of  tbia 
claim.  Tbe  time  hud  elajtsed  within  which  tbe  re- 
corder cimld  i-oiifirm  a  claim. 

27.  The  Act  of  Congress  passed  on  the  I8th  of 
June.  1812  eastat.  at  Large,  748),  entitled  "  An  Act  for 
tbe  settlement  of  land  claim  in  Missouri,"  con- 
firmed tbe  riirhls,  title  and  claims  to  town  or  vll- 
lage  lots,  out  lots,  onmmon  field  lots  and  commnna» 
In,  adjoining  and  behmglng  to  the  several  towns 
and  vIllaHres  therein  named  {im-luding  St.  Loul«^, 
which  lots  bud  been  inhabited,  eulllvuted  or  poft- 
sessed.  prior  to  the  20th  of  December.  1808. 

28.  This  ctmflrmatlon  was  absolute,  depending* 
only  upon  the  facts  of  inhabitation,  cultivation,  or 
postK>8slon,  prior  to  the  ilay  named.  It  was  not 
nect-ssary  for  the  confirmee  to  have  received  f»om 
tbe  Spanish  government  n  grant  or  aurvcj-,  or  pcr- 
miwlon  to  cultivate  the  land. 

29.  In  1824  Congress  passed  a  supplementary  Act 
(4  Mtat.  at  I^rge,  ift).  making  it  the  duty  of  claim- 
ants of  town  and  vlllogc  l.-u  to  designate  them  by 
proving  before  the  recorder  the  fact  of  inhabita- 
tion, the  boundaries  ic,  and  directing  tbe  re- 
corder to  lB.-«ue  ct'rilflcates  thereof.  But  no  for- 
feiture was  Imposed  for  non-compliance,  nor  did 
the  govei-nment,  by  tbat  Act,  Imtwr  tbe  effect  and 
oi>criititm  of  the  Act  of  L813.  Claimants  maysllU 
e!>tabli'<li.  by  parol  evidence,  tbe  facte  of  Inhabita- 
tion, &c. 

Guitard  el  al.  v.  SUmldard,  (494)  103a 

30.  In  the  Act  of  1812  the  surveyor  wa"  diret-ti-d 
to  survey  and  mark  he  out  boundary  lines  of  the 
towns  or  village,  so  as  U>  include  the  out  lots,  com- 
monfieldtotNand(?onimoiis.  Thiswosdone.  Wheth- 
er a  claimant  can  recover  land  iyiau  outside  of  this 
line,  or  whi'lher  tbe  evidence  In  this  caso  Is  suffl- 
cfent  bieaialilisb  tbe  plaltitlflk'  title,  this  court  does 
not  now  decide. 

31.  In  the  rallflcatlon.  by  the  King  of  Spain,  of 
theTroaty  by  whleh  Florida  wascttied  to  the  United 
Stales,  it  was  admitted  that  certain  gmnt«  of  land 
In  Florida,  nmongst  which  was  one  to  the  Duke  ot 
Alagon,  were  annulled  and  declared  void. 

32.  A  written  declaration,  annexed  to  a  treaty  at 
Doe  el  at.  v.  Jfradeti.  mb)  1090- 

the  Ume  of  its  rstifloation,  Is  as  obligatory  as  if  tbe 
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provlsfon  bad  beeD  Inserted  In  the  body  of  the 
Tteaty  Itself.  _      .  „  „ 

Due  et  ai.  v.  Braden,  (630)  loeo 

83.  Whether  or  not  the  Klnfr  of  Spain  bad  power. 
acoordlnR  to  the  Uonetitution  of  Spain,  to  annul 
this  grant,  Is  a  political  and  not  a  Judicial  guestlon, 
and  was  decided  when  the  Tresty  was  made  and 

™t'fl«J-  .   

/,(.  (7b.)  1090 

34.  A  df>ed  made  by  the  duke  to  a  citizen  of  the 
United  States,  during  the  Interval  between  the  sig- 
nature and  ratification  of  the  Treaty,  cannot  be  reo- 
OKuiaed  as  oonveylaR  any  title  whatever.  The  laod 
nmalned  under  the  jurisdloUoD  of  Spain  uotU  the 
annulment  of  the  grant.   

Id.  1000 

LAWS,  C0N8TRFCTI0N  OF-W. 
The  popular  or  received  Import  of  words  fur- 
nlBhee  the  general  rule  for  the  Interpretation  of 
public  laws  as  well  as  of  private  and  social  traneao- 
uons. 

Mamard  et  al.  v.  Laivrence,  (251)  085 

LEASB-IS. 

When  broken,  the  lessor  must  recover  ponesalon 
and  regain  title  by  a  Judicial  proceeding. 

Andenon  r.  B-ich.  (823)  714 

LBGACIBS— 16. 

SeeWUIa. 

LIEN-18. 

1.  By  the  laws  of  HInfsalppi.  deeds  of  toust  and 
mortgages  are  vaMd,  ae  against  oredltora  and  pur- 
ohrsera,  only  from  the  time  when  they  are  record- 
ed. 

Tatfiorv.Doe^  (288)  140 

t.  A  Judgment  1b  a  lien  from  the  time  of  Its 
rendition. 

Id.  lb.)  148 

8.  Therefore,  where  a  Judgment  was  rendered  in 
the  Interval  between  the  execution  and  recording 
of  adeed,lt  was  a  lion  upon  the  land  of  the  debtor. 
Id.  ilb.)  140 

4.  A.  jUH  facias,  being  Issued  upon  this  ludgmene, 
vas  levied  upon  the  luid ;  but  before  toe  issuing 
of  a  twndtttoM  exponas,  the  debtor  died. 

Id.  ah.)  149 

B.  It  was  not  oecesaary  to  revive  the  Judgment 
by  a  scire  facitu:  but  the  Bheritt  who  had  thus 
levied  upon  the  land  could  proceed  to  sell  It,  un- 
der a  vendUbmt  expontu ;  and  a  purchaser,  under 
this  sale,  oould  not  be  elected  by  a  elalmant  under 
the  deed  given  by  the  debtor. 

Id.  (lb.)  140 

«.  Realproperty.lnlxiulslanatWaalKnindbyaJu- 
dtclal  mortgage. 

FfiwUr  V.  Hart,  (873)  186 

7.  The  owners  of  the  property  then  took  the  bene- 
fit of  the  Bankrupt  Act  of  the  United  Statce. 

Jd.  {lit.)  186 

8.  A  OTeditor  of  the  bankrupt  then  filed  a  petition 
against  the  assignee,  alleging  that  he  had  a  mort- 
gage upon  tbe  same  property,  prior  in  date  to  the 
Judicial  mortgage,  but  that,  by  some  error,  other 
property  had  neen  named,  and  praying  to  have  the 
error  corrected.  Of  this  proceeding  tBe  Judgment 
creditor  bad  no  notice. 

Jd.  ilb.)  186 

9.  The  court  being  satisfied  of  tbe  error,  ordered 
tbo  mortgage  to  be  reformed,  and  thus  gave  tbe 
iudgnient  creditor  the  second  lien  instead  of  the 
first;  and  then  decreed  that  tbcproperty  should  be 
aold  free  of  all  incumbrances.  Of  tnis  proceeding, 
and  also  of  the  distribution  of  the  proceeds  of  sale, 
the  Judgment  creditor  had  notice,  but  omitted  to 
protect  nis  rights. 

Id.  (lb.)  186 

10.  In  consequence  of  this  neglect,  he  cannot 
afterwards  assert  hl8  claim  agafnet  a  purchaser, 
who  has  bought  the  property  as  being  tree  from  all 
Incumbraaoea. 

Id.  (nj  106 

LIEN— U. 

1.  Wherea8Cfre/ac<<Mwastssued  to  enforce  a  lien 
upon  a  bouse  under  the  Lien  Law  of  the  I>istrlctof 
Columbia,  there  was  no  necessity  to  file  a  declara- 
tion. 

Winder  v.CaldtceU,  (481)  487 

2.  Where  the  contract  between  the  owner  and 
the  builder(who  was  also  the  carpenter),  stipulated 
for  a  forfeiture  per  diem  In  case  the  carpenter 
should  delay  the  work,  the  court  below  ought  to 
have  allowed  evidence  of  such  delay  to  be  given  to 
tbe  Jury  by  tbe  defendant,  under  a  notice  of  set- 
off,  and  also  evidence  that  tbe  work  and  materials 
found  and  provided  upon',  and  for  the  building, 

iisa 


were  defective  In  quality  and  character,  and  tar 
inferior  In  value  to  what  tbe  oontmot  and  ^pecU- 
catlons  called  for. 

Jd.  <Ih.)  487 

3.  A  master  builder,  undertaker,  or  oontractCHr, 
who  undertakes  by  contract  wltb  tbe  owner  to 
erect  a  building,  or  some  part  or  portion  tbcmoC 
on  (.-ertaln  terms,  does  not  come  wlibin  tbe  lett«r 
or  spirit  of  the  Act  of  Congress  passed  Harbb  t, 
1888  (4  Stat,  et  Large,  880),  entlUed  -An  Act  to  se- 
cure to  mechanics  and  others,  payment  for  tabor 
done  and  materials  furnished  In  the  erectiOD  of 
buildings  In  tbe  District  of  Columbia." 

Id.  tlb4  *»1 

LIHtTATIONS  OF  ACTIONS.  AND  STATUTB 
OF-ia. 

1.  The  mere  possession  of  the  public  land,  with- 
out title,  for  anj'  time,  however  ioag,  will  not  co- 
able  a  part}'  to  maintain  a  suit  against  anyone  who 
enters  upon  It;  and  more  especially  against  a  per- 
son who  derives  a  title  from  tae  United  States. 

Burgem  v.  Oray,  (48)  830 

2.  Tbe  Statute  of  LlmitatJonB  of  New  York  allows 
ten  years  within  which  an  action  mu^  be  bruugfat 
by  the  heirs  of  a  person  under  dlsabllltl',  after  tfaat 
disability  la  removed. 

Tlwrp  V.  Bavmond.  (347)  993 

S.  But  tne  right  of  entry  would  be  barrvd  if  an 
adverse  possession,  iacludlng  those  ten  yoara,  had 
then  oontlnued  twenty  years ;  and  the  right  of  tttle 
would  be  barred,  it  tbeadvetae  possvaslon  badcoD- 
tlnued  twenty-flve  yean,  Including  tbose  ten  yeara. 
Id.  (lb.i  WW 

4.  CumulaUve  dlsabllltlea  are  not  allowed  In  tbe 
one  case  or  lb  the  other. 

Id.  ilb.t  MS 

5.  Therefore,  where  a  right  of  entry  accrued  to  a 

S;rson  who  was  tn  a  state  of  insanity,  the  limits- 
on  did  not  begin  to  run  until  the  death  of  that  per- 
son ;  but  began  to  run  tben,  althougii  tbe  heir  was 
under  coverture. 

Id.  (lb.)  0tS 

e.  A  mortgagor  and  hie  heirs  cannot  a%-all  tbeoK 
selvee  of  a  defect  In  the  proceedlnvs  under  whkib 
the  mortgaged  premises  were  sold,  after  tbe  prop- 
erty had  been  adversely  and  quietly  held  for  a  long 
period  (more  than  twenty  i-eare4. 

SUe«rUal.v.Baiatof  I'itbOmrg,    (071)  IMS 

LOUISIANA— 16. 

1.  HcDonogh,  a  citizen  of  Louisiana,  madea  will, 
in  which,  after  bequeathing  certain  Icgacdes  not  In- 
volved In  tbe  present  controversy,  he  nve.  willed 
and  bequeathed  all  the  rest,  residue  and  remaloder 
of  his  property  to  tbe  corporations  of  ihe  ctttcsof 
New  Orleans  and  Baltimore  forever,  one  half  to 
each,  for  tbe  education  of  tbe  poor  in  those  dtles. 

MeDonngh'f  BxectUnn  t).  Munlueft,  laST)  TSt 

2.  7lie«3etate  wastobeconvertcd  lutu  real  proper- 
ty, and  managed  by  six  agents,  three  to  be  ap- 
pointed by  each  dty. 

Id.  (lb.1  7«« 

8.  No  alienation  of  this  general  estate  was  ever  to 
take  place,  under  penalty  of  forfeiture,  wb«9a  tbe 
States  of  Harylana  and  Louisiana  were  to  beooiae 
his  residuary  devisees  for  the  purpoae  of  cnlucat- 
ing  the  poor  of  those  States. 

Id.  (lb.)  7»t 

4.  Although  tbere  la  a  complexity  to  tbe  plan  by 
which  the  testator  proposed  to  effect  bis  purpoeib 
yet  bis  Intention  is  <dear  to  make  tbe  cities  bis  bg- 
atees;  and  bis  directions  about  tbe  ageacr  are 
merely  subsidiary  to  the  general  objects  of  bfs 
will,  and  whether  legal  and  ptaoUoable,  «»r  oCber- 
wlse,  oan  exert  no  Influence  over  tbe  queatknaf 
ita  valldll7. 

Id.  lib.)  7SS 

6.  The  City  of  New  Orleans,  being  a  onrporatlOB 
eetabllsbed  bylaw,  has  a  right  to  rt^-tve  a  legacy 
for  tbe  purpose  of  exercising  tbe  powers  waloa 
have  been  granted  to  It,  and  amongst  tbeee  poweft 
and  duties  Is  that  of  establlshlug  pubUo  sobook 
for  gratuitous  education.   ^ 

Id.  (ftj  TO 

8.  Tbe  dvll  and  Engllsb  law  upon  thlapcrint  eo*. 
pared. 

The  dlsposlUoiis  of  tbe  property  In  this  will  an 
not  "  substitutions,  or  Met  Mnuaiwa,"  whk*  are 
forbidden  by  the  Louldana  Code. 

Id.  (ibJ  7SS 

7.  Tbe  meaning  of  those  terms  exidalned  andde- 
flned. 

Tbe  testatOT  was  anthoriaed  to  define  the  mm 
and  destination  of  his  legacy. 

Id.  (TbJ  TSt 
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8.  The  oondltlonsaDndxecl  to  this  le^cy,  tbe  pro- 
falbltlon  to  alienate  or  to  divide  tbe  estate,  or  to  sep- 
.arate  In  Its  maaaireinent  tbe  iateresc  of  tbe  cities, 
or  their  care  ana  ooDtroI,  or  to  deviate  from  tbe 
testator's  scheme,  do  not  lavalidate  tbe  biMiiitiat, 
because  the  Louisiana  Code  proiid**  that  "in  all 
dlapositions inler  titiHw  and  mortin  cavM,  impossible 
-conditions,  tboee  which  are  contrary  to  tbe  laws  or 
to  morals,  are  reputed,  not  written."  ♦ 

Id.  (lb.)   73 » 

A.  Tbe  difference  between  the  civil  and  commun 
law,  upon  this  point,  exammed : 

The  Oty  or  Baltimore  is  entitled  and  empow* 
ered  to  receive  tills  lexacy  under  tbe  lawsof  MaiT- 
land:  and  tbe  laws  of  Louisiana  do  not  lorbld  It. 
Tbe  article  in  the  Code  of  tbe  latter  Statu,  whlub 
flays  that  "  Donntions  may  be  made  in  favor  of  a 
Bt  ranger,  when  tbe  laws  of  bit*  country  do  not  pni- 
hibit  similar  dispositions  in  favor  of  a  cltlseu  of 
this  State,"  does  not.  most  probably,  apply  to  tbe 
citizens  or  corporations  of  the  :5tates  of  the  Union. 
Moreover,  the  laws  of  Maryland  do  not  prohibit 
similar  diposltlons  Id  favor  of  a  citlxen  of  LouU 
siana. 

/a.  (lb.)  782 

10.  Thede«tlnatlonotthel6^or  to  public  uses  in 
the  City  of  Baltimore,  does  not  afteot  tbe  valid  op- 
-eratlon  of  the  bequeat  Id  Louisiana. 

Id.  Ob.)  73« 

11.  The  cities  of  New  Orleans  and  Baltimore, 
havlnir  the  annuities  chanred  upon  their  icKacicf, 
would  be  beueflted  by  tbe  Invalidity  of  these  leg', 
acies.  Upon  the  question  of  their  validity,  tbte 
•court  expresses  no  opinion.  But  the  parties  tn 
thi'  suiUvlx.:  the  belre  at  law,  could  not  claim 
them. 

Id.  (lb.)  738 

18.  In  oaae  of  the  failure  of  the  devise  to  the 
dtlfls,  tbe  limitation  over  to  tbe  Statesof  Maryland 
«nd  Loulsiaoa  would  have  boen  operative. 

Id.    (26.)  738 

MAINE.  STATE  OF-U. 
See  Oonatitutlorml  Law. 

MANDAHUS-U. 
1.  A  rule  will  be  refused  for  the  Judgres  of  the  Clr- 
-euit  Court  of  tbe  District  of  Columbia  to  slitiw 
cause  why  a  mandama*  should  not  l«HC,  unless  a 
oase  is  presented  wbloli  prima /mU  requires  the 
Interposition  of  ttals  court. 

K.c-parte  ravl"r,  (3)  309 

8.  Such  a  case  is  not  presented  where  the  Circuit 
-0>urt  decided  that,  under  an  Act  of  Conttress.  an 
«indavlt  was  sulUclent  to  bold  a  party  to  i>pacial 
bail.  That  oourt  had  the  power,  oy  tbe  Act,  to 
•exercise  its  Jadlcial  dlsontlua. 

Id.  (lb.)  308 

8.  Tbli AotofCoDgreBaiwulatedthe8ubJ>^t,aud 
not  the  Statute  of  Maryland,  passed  Id  1715. 

Id.  (lb.)  308 

4.  Where  there  wasablank  in  the  record  of  tbe  Ulr- 
■oultCourt  In  the  taxation  of  the  costs  recovered  by 
the  plaintiff,  aud  the  Judgment  being  affirmed  by 
this  court,  a  mandate  with  the  same  blanlt  went 
•down  to  tbe  Circuit  Court ;  and  a  motion  was  there 
made  to  open  the  oritdnal  Judgment  for  tbe  pur- 

Eose  of  taxing  tbe  coats,  whlub  motioD  was  refused 
y  the  oourt,  such  refusal  cannot  t>e  reached  by  a 
mandamu*  from  this  court. 

Ex-parUMany,  (U)  811 

6.  The  refusal  of  the  oourt  was  not  a  minlsierltU 
acttbutan  exerciseof  Judicial  discretion.  This  oourt 
«ouid  issue  a  matidamva  for  tbe  Circuit  Court  to 
proceed  to  Judgment,  but  such  a  writ  would  not  be 
appropriate  to  the  present  ease. 

Id.  ab.i  »tt 

HASTBR  AND  SBRVANT-14. 

A  master  Is  liable  for  the  tortious  acts  of  his 
servant,  when  done  in  the  course  of  bis  omuloy- 
toeot,  although  they  may  be  done  In  dlsubedtenoe 
■ot  the  masters  orders. 

P.dR.B.R.Cu.v.Derbi/,  (M8)  508 

HISStSaiPPI-U. 
See  Statutes,  Construction  of. 

HOKTOAOB-18. 

SeeLtoD. 

HORTOAOBS-16. 
1.  Wbere  there  was  a  mortgage  of  land  In  the  City 
•of  Pittsbunr,  Pennsylvania,  the  mortgagee  caused 
a  writ  of  tewefaeiaa  to  be  issued  from  the  Court  of 
CktmmoD  Pleas,  there  behig  do  ohaooery  court  In 
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that  State.  There  was  no  regular  Judgment  en- 
ten-d  up<m  the  docket,  but  a  writ  of  levari /oclos 
was  issued,  under  which  the  mortgaged  propertT 
wash-vied  uptm  and  sold.  Tbe  mortgagee,  the Baok 
of  Pittsburg,  became  the  purchaser. 
2.  i'hia  took  place  in  1^ 

8,  In  IKW  the  court  ordered  the  record  to  be 
amended  by  entering  up  the  Judgment  regularly, 
and  by  Altering  tbe  date  of  tbe  Klre  fadan. 

Slfcer  et  aL  v.  Bank  of  PUttburg.    (571)  1063 

4.  Although  the  Judgment  in  IKiewas  not  regu- 
larly entered  up,  yet  It  was  confessed  before  a 
pnitbonotary,  who  had  power  to  take  the  confes- 
sion. The  docket  upon  wblcb  the  Judgment  should 
have  been  regularly  entered,  being  lost,  and  entry 
must  be  presumed  to  bave  been  made. 

Id.  lib.)  loes 

&.  Moreover,  the  court  bad  power  to  amend  Its 
record  In  1(13S. 

lit.  (lb.)  ■  loes 

Even  if  there  had  been  no  Judgment,  the  mortga- 
gor or  his  beirs  could  not  bave  availed  themselves 
of  the  defect  in  tbe  proceedings,  after  the  property 
bad  baea  adversely  ood  quietly  held  for  so  loDg  a 
time. 

Id.  (lb.)  106S 

T.  The  quertion  examined  whether  a  mortgagee 
of  a  lea«ehold  Interest,  remalnlnvout  of  possession, 
Is  lluble  upon  the  covenants  of  toe  lease.  Tne  Bo- 
itlisb  and  American  cases  reviewed  and  compared 
with  the  decisions  of  this  court,  upon  kindred 
points.  But  the  oourt  abstains  from  an  express 
decision  which  is  rendered  uooeoessary  by  tbe  ap- 
plication of  the  prlDdple  first  mentioned  to  toe 
casein  hand, 

C<U.vertetal.v.firadl»tietaL,       tm  1066 


NEW  JERSEY— 15. 

Tbe  soil  uDder  the  public  navigable  waters  of 
Bast  New  Jersey  belongs  to  the  State  and  not  to 
tbe  proprietors.  This  court  so  deoldod  In  tbe  case 
of  Martin  v.  Waddell,  16  Peters,  8BT:  and  the  prin- 
ciple covers  a  case  wbere  land  has  been  reclaimed 
from  the  water  under  an  Act  of  tbe  Lcvishiture.  ' 
Den  V.  Jeneu  Compmm,  (428)  757 

NEW  ORLEAN8-15. 
For  MoDonogb's  Will,  see  "  Wills." 

NONSCIT-14. 
The  courts  of  the  United  States  have  not  tbe 
power  to  order  a  nonsuit  against  tbe  wishes  of  the 
plaintiff. 

aUahyv.f^ioU,  <S10)  394 

NONSUIT— 18. 

The  consequences  of  a  nonsuit  examined. 

Hunurv-Bmum,  (8H)  9T0 

NOTICE-16. 

1.  Where  the  language  of  the  statute  was  '*  That 
public  notice  of  the  time  and  place  of  the  sale  of 
real  property  for  taxes  due  to  tbe  corporation  of 
the  City  of  Washington  shall  be  given  by  advertise- 
ment Inserted  In  some  newspaper  published  in  said 
city,  once  in  each  week  for  at  least  twelve  succes- 
sive weeks,"  It  must  be  advertised  for  twelve  full 
weeks,  or  eighty-four  daya 

ii^arlu  ti.  Doe,  (610)  1079 

2.  Therefore,  where  property  was  sold  after  being 
advertised  for  only  eighty-two  days,  tiie  sale  was 
Illegal,  and  oooveyed  no  title. 

Id.  tlb.1  1079 

NUISANCB-1S. 

See  Chancery. 


ORPHANS"  COUKT-16. 

Wbere  an  Orphans'  Court  had  allowed  a  certain 
commlMlon  to  an  administrator,  tbe  correctness  of 
that  allowance  cannot  be  reviewed  ool  laterally  by 
another  oourt  in  which  the  administrator  <■  real  ted 
himself  with  tbe  amount  of  such  oommisslon.  Id  an 
aoi.<ount  as  trustee. 

Bcirnetfv.&mndsnetaL.  (680  1047 


PABTIB8-16. 
1.  Tbe  rule  IswelleetabUsbed  that  wbere  the  pai^ 
ties  Interested  are  numerous,  and  tbe  suit  la  for  an 
obJ>^t  common  to  tbem  all,  some  of  the  body  may 
malDtaln  a  blU  OD  betaalf  of  themselves  and  of  the 
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otfaen ;  and  a  bill  may  also  bv  malDtalaed  8ffala*t 
a  portion  of  a  numerou*  body  of  defeudaniB,  rvp- 
reaentlntr  a  coinroon  InleroKt. 

SinUhcial.v.SwortnBttdtetal.,  (288)  9i8 
S.  Where  a  lease  whs  made  br  several  nwnim  of 
a  bouse,  reserving  rent  to  each  person  fn  iiropor- 
tloD  tn  his  Interest,  and  there  was  a  oovenunt  on 
Uie  part  of  the  le«>8ce  that  he  would  keep  the  |irem- 
iaea  In  vood  repair  end  surrender  them  in  like  re- 
pair, thla  covenant  was  Joint  as  respects  the  lesdors, 
and  one  of  them  (or  two  reprcsenllriff  on<-  Interest) 
oaonot  maintain  an  action  for  the  breach  of  it  l/y 
the  lessee. 

Calvert  €t  aL  v.  Bradley  et  al^        (680)  looe 

PAKTNEB6BIP— 18. 
See  Cfaancery. 

PATENTS— U. 
1.  In  a  patent  for  ImproTementa  upon  the  machin- 
ery used  for  making  pipes  and  tubes  from  lead  or 
tin.  when  In  a  set  or  solid  state,  by  forciiur  It, 
undrr  erreat  pressure,  fnim  out  of  a  receiver, 
through  apertures,  dies  and  cores,  the  claim  of  the 

E.tenfH'S  was  thus  stated:  "  What  we  claim  hb  our 
veotlon,  and  desire  toaeoure  by  letters  patent,  la 
tbe  oombmailun  of  Ibe  followioK  parts,  above  de- 
scribed, to  wit :  tbe  core  and  bridge,  or  gulilcpiece. 
the  chamber  and  the  die,  when  used  to  form  pipes 
of  meul,  under  beat  and  prwure.  In  the  manner 
set  forth,  or  in  any  other  manner  substantially  tbe 
same." 

Le  Rnyv.  Tittham,  (1M)  367 

5.  The  Circuit  Court  charged  the  Jury.  "  that  the 
or^lnallty  did  not  coRt>l8t  In  tbe  novelty  of  the 
nachlat-ry,  but  in  brfnginir  a  newly  dlBcoveml 
principle  Into  practical  application,  by  which  an 
useful  article  of  manulaoiure  Is  produced,  and 
wrought  pipe  made  as  dlstinguistaed  from  cast 
pipe- 

M.  lib.)  867 

8.  This  Instruction  was  erroneous. 

Id.  (ib.»  867 

4.  Under  tbe  claim  of  the  patent.  tbecomblnHtloit 
of  the  machinery  must  be  novel.  The  newly  dis- 
covered principle,  to  wit:  that  lead  could  be 
forced,  by  extreme  pressure,  when  In  a  set  or 
solid  Male,  to  cohere  and  fO'm  a  plt>e.  was  not 
in  tbe  patent,  snd  the  quebiloo  whethfr  It  wan 
or  was  not  the  subject  ot  a  patent,  was  not  In  the 
oase. 

Jd,  </('.)  867 

6.  In  I83t  Burden  obtained  a  patent  for  a  new  and 
useful  iuiprovemcDt  In  the  machinery  for  inanu- 
fnctuilng  wrought  nails  and  Biilkt^'s,  which  be  as- 
tigned  to  tbe  Troy  In>n  and  Nail  Fxctorj',  and  hIho 
covenanted  that  be  would  <  o  ivoy  to  that  onmpHny 
any  Improvement  which  he  miiibttheri'after  make. 

Trtiu  Iron  antt  IfaU  Fuctury  v.  Cur- 
nivg,  (IBS)  383 

8.  Tn  I84U  he  made  such  an  Improvement  lur 
making  hook  and  brad-bended  spikes,  with  a  bend- 
ing lever,  wblEb  he  assigned  to  tbe  Truy  Iron  and 
NaU  Factory  in  1818. 

id.  (JT>.)  883 

7.  Dcforethls  lastapslgnment,  however,  viz.:  in 
1818,  Burden  miide  an  agreement  with  Corning, 
Homer,  and  Wlot^low,  in  wblcn,  amongnt  oifaer 
lUngs.  It  was  agrct-d  that  both  parties  mltftit 
thereafter  mnnufacture  and  vend  aplki>aof  auuh 
kind  and  character  hh  they  saw  fit,  notwithstand- 
ing their  oonfllotlug  claims. 

Id.  (ih.l  383 

8.  Owing  to  the  peculiar  attitude  of  the  partk'tt 
to  each  other  Ht  tne  iluie  of  making  this  a>rrcc- 
nieut,Bnd  the  language  used  In  ll,  Tt  cannot  be 
Ounstrut'd  into  a  |iernila»ii>n  to  ('ornlnK.  Horner, 
and  Wtn»low,  to  use  (he  Improved  machinery  pat- 
ented by  Burden  in  IMO;  and  the  Hght  to  use  It, 
having  passed  to  the  Tmy  Iron  and  Nail  Favtor.^',  a 
nerp«-tual  Injunction  upon  Corning,  Uornor,  and 
winsluw  will  be  decreed. 

fcl.  (lb.)  3H8 

9.  Under  a  notice  given  by  the  defendant  that 
the  Invention  clalmccTby  the  plaintiff  was  described 
tn  Urc's  Dictionary  or  Arte,  MauufaviunB  and 
jUlnec  and  bud  been  uned  by  Andrew  Urc,  "t  Loo- 
don,  it  WHS  not  competent  to  give  in  evidence  a 
very  lame  book,  llie  pluce  in  the  bouk  should 
have  bet  n  Bi>eciHed. 

Siliitv  V  F<H>te,  am  804 

10.  Nor,  under  the  notlee,  waa  the  book  comiit.'- 
t«nt  evidein-e  that  Andn-w  Urc,  of  London,  had  a 
prior  knowledge  of  the  thing  patented.  'Ihenotli-e 
does  not  slate  tbe  place  wbetu  tbe  same  wasu-rxi. 

Id.  (Jb.)  SM 

11B8 


11.  One  of  tbe  speolllcationB  of  tbe  patent  bninr 
for  a  combination  of  certain  parte  of  roeofaanlsm 
necessary  to  produce  the  d«-slred  n-sull.  It  wa» 
proper  for  the  court  tn  instruct  the  Jur>- that  tbt- 
defendaitts  had  not  Infringed  the  patent,  unless 
tticy  had  used  all  the  parts  em  braced  In  the  plainl- 
IIT'h  comlilnatloD ;  and  Ibe  Jury  were  to  find  what 
ihi>8e  pans  were,  and  whether  the  defcndanU  bad 
ufced  fhem. 

/''.  (Tb.)  SH 

12.  Whenaclalm  doesnot polntoutanddesignate 
tbe  particular  elements  wnicb  compose  a  combi- 
nation, but  imly  declares,  as  It  nroi>crly  may.  that 
the  comblnaiion  U  made  up  of  so  much  ot  tbe  de- 
Bcril>ed  machinery  at  affet-tx  a  pan  loiilar  result.it 
Is  a  qucBiion  of  fact  wblob  of  the  des^'rlbed  parts 
an-  esrenllal  to  produoethat  result,  and  to  this  ex- 
tent, not  the  cftnstrunion  of  tbe  claim,  strictly 
SDeaking.  but  the  appUoatloo  of  tbe  claim,  abould 
be  lett  to  the  Jury. 

Id.  (Ih.)  S94 

18.  Thepatent  for  Woodworth's planing  machine 
was  extended  from  IMS  to  1843,  by  the  Board  of 
CommlBBloners. 

Bl'iinier  v.  McQufvnn,  (588)  5SS 

14.  Under  that  extension,  this  court  decided,  tn 
Wilson  V.  Kousseau.  4  How.,  888,  that  an  asaignc* 
bad  a  right  to  continue  tbe  use  of  the  ouunlne 
which  he  then  bad. 

Td.  ^lb^  sss 

15.  In  1U6.Congrese.  by  a  special  Act, extended 
the  (iMiesiili  further  from  18l]»  to  18G8. 

id.  (fh.)  U» 

18.  UndertbatezteiiiloD,aiiaMi8iieebasstill  the 

same  Hght. 

l£  (Jh.)  63* 

IT-  By  the  cases  of  Evans  v.  Eaton,  3  Wheat. 

4.S4.  and  Wils<mv.  Kouapeau.4  How.,  a88,lbeee  two 

propositions  are  settled,  viz. : 
I.  That  a  special  Act  of  (Jongrrss  in  farorof  a 

riatenti  e,  cxienriing  the  time  l>ey<md  that  nrlgfoal- 
y  timlii'd.  must  t>o  cuntldered  as  lngrafu>d  on  tbe 
general  law. 

t.  Thdt,  under  the  general  law  In  foroe  when 
this  si>eclHl  Act  of  Congress  was  passed,  a  party 
who  had  purcliased  tbe  right  tn  use  a  planlnit  ma- 
chine durinir  the  period  to  which  the  patent  was 
Hrst  limited,  was  entitled  to  continue  to  uae  It  dur- 
ing the  extension  autbortxed  by  that  law.  udIc^ 
there  Is  something  tn  the  law  Itaelf  to  forbid  ii. 

Id.  lib.)  M» 

IS.  But  there  Is  nothing  In  the  Act  of  Concrvse. 
pom-din  184ft,  forbldlng  cucb  use;  and  tbeiefoir. 
the  HBStgnee  has  the  right. 

III.  (Jh.)  Mtt 

19.  Where  an  action  was  brought  sgBinat  tbe 
Coraml«'loner  of  Patents  for  refusing  to  glva 
copies  of  iiapers  in  hi*  otDce,  and  no  M<efdal  damage 
was  M>t  out  Id  the  declaration.  (>\'idence  of  tbe 
proleeslimal  pursuits  of  the  applicant  was  nut  ad- 
mlaslble. 

Bi>i/den  v.  Burkf-.  <ST*)  MS 

20.  Where  the  application  wok  made  thnmcfaa 
thii-d  person,  leiten  of  both  partlce  to  this  third 
person  were  admissible  tu  evldcnoe,  as  part  of  the 

rat  uexla. 

Id.  (f7>.|  »4» 

21.  Palents  are  public  records,  and  It  Is  the  duty 
of  the  Commissioner  tOHlveauthenllciii«4  oofrioa 
tn  any  i>eraon.  on  paymentuf  tbe  leni  tvr». 

Id.  ait.)  ft4S 

22.  But  the  partyentltlod  to  such  Bervlc«sinurt  re- 
quest their  performance  In  a  iiniiM>r  manner,  and 
not  aci-om|iany  his  demand  with  insult  aod  atwi^ 

Id.  {ih.l  H» 

S3.  Hence,  the  Com mlseinner  could  not  bt-betdre- 
ppoiiflMe  for  relusing  to  comply  wttb  a  demand 
couched  in  such  language. 

tlK)  54« 

Si.  Hiitwben  a  second  appliratinn  was  made.  In  a 
proi>or  manner,  the  OummlMouer  ought  to  bavY 
oumplied  with  it. 

Id.  Ob.)  84S 

PATENT8-ia. 

I .  Tn  18S4  McCormick  obtained  a  patent  for  a  reap- 
tng  niHclilne.  Tbts  patent  4-xi<ln  d  in  1848. 

li.  In  I84&,  he  obtaiiK  d  a  pat<-nt  tor  an  improve. 
m<-nt  u|ion  hill  t  ateiitm  machine:  and  In  DWT.  an- 
oilier  patent  for  new  and  oaeful  lni<r»vfiD*'nts  In 
the  rcMiiIng  machine.  Tlie  prtniiiMl  one  ff  tbeaa 
la>-t  was  In  gt\  Ing  to  the  raker  of  tbe  grain  a  con- 
venifut  sent  upon  the  itiadiinr-. 

S-  In  aHuitfora  violation  ot  the  patent  of  ]H7, 
it  was  erroneous  In  tuc  Circuii  (*oort  to  tmy  tlut 
the  defeudaut  waa  reeponslhle  In  damacea  to  tbe 
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Mme  extent  as  If  be  had  pirated  tbe  whole  ma- 
chine. 

Seumnuretat.v.XcOnrMUk,  (460)  lOM 
i.  It  WBK  alao  erroneous  to  lay  down  as  a  rule  for 
tbe  mettsuro  of  daniagt^.  tbe  amount  of  pronta 
which  the  patentee  would  have  made,  if  he  had 
conftruoiM  and  sold  each  one  of  the  maoblnfa 
wlileh  the  defendants  oonatruoted  and  sold.  There 
was  no  evidence  to  show  that  the  patentee  could 
tuve  oonstruoted  and  sold  any  more  than  he  act- 
ually did. 

'la.  ilb.)  IWU 

6,  The  Acts  nf  Congress  and  the  rules  for  mea«ur- 
loc  durooffeSt  examined  and  explained. 

Id.  (Ii>.)  1024 

PATENTS  FOB  LAND-lft. 

1.  In  1841  Cnnffrees  passed  an  Act  (6  Stat,  at 
laise,  lAtU,  daiilnrlnK  that  there  shall  be  gnnted  to 
each  State,  See.  (Louisiana  belnv  one),  live  hundred 
thousand  acres  of  land. 

jnitotf  p.  HfUTtonn,  (438)  761 

t.  This  Aot  did  not  convey  the  fte  to  any  lands 
whatever;  but  left  the  land  system  of  the  United 
State*  In  nillopt* ratfnn  as  to  regulation  of  titles,  so 
as  to  prevent  contllotlnr  entries. 

Id.  ilb.)  761 

8.  Henoe,  where  a  pIslntilY  claimed  under  a  pat- 
ent from  tbe  Stale  of  Louishma,  and  entiles  only 
in  the  United  Siatea  olBoe:  and  the  defendant 
claimed  under  twlents  from  the  United  States,  the 
title  of  tbe  latter  Is  the  better  in  a  peiitory  ao- 
Uon.      Id.  ah.t  761 

4.  The  defendant  has  also  the  lupertor  equity: 
because  bis  enirlea  were  prior  in  time  to  thnso  of 
tbe  plaintiff,  and  tbe  deulslon  of  a  board,  coiulstlnv 
of  the  iiecretary  of  the  Treasury!  the  Attorney- 
General,  and  the  Commissioner  or  the  Land  OfflM, 
to  whom  tbe  matter  had  been  referred  by  an  Act 
of  Cotureas,  was  In  favor  of  tbe  defendant. 

ii  (Jb.)  761 

PATENT  BIGHT8-15. 
1.  Morse  was  the  flrst  and  iiriirlnal  Inventor  of  the 
«leotro-mHffiietlv  tokwniph,  for  wht^ai>atentwas 
inued  to  hlra  In  isn.  and  re-iasued  In  IHW.  His  in- 
vention was  prior  to  that  of  Bteinhell,of  Kuoloh, 
or  WbeatMtoueor  Davy,  of  Enirland. 

VHeiUv  ttal.9.  Mime  el  al.,  (68>  601 

5.  Their  respective  dates  compared. 

Id.  fih.)  601 

8.  But  even  If  one  of  these  European  Inventors 
had  preceded  him  for  a  shnrt  time,  this  drouui- 
etance  would  not  have  invalldiited  bis  patent.  A 
previous  dlwoverr  In  a  forelg'n  counto'does  not 
rendera  patent  void,  unless  suub  discovery  or  some 
■ubsuniUl  part  of  it  had  been  before  patented  or 
deaurlbt^  In  a  printed  publlontiun.  And  these  in- 
ventions are  nut  shown  to  have  been  so. 

Id.  >  Oh.)  eol 

4.  Bi-sidra,  therels  anibstantlatand  esaentisl  dtf- 
(erenoe  lietween  Morse's  and  theirs;  that  of  Horae 
being  duddedly  supvriur. 

Id.  lib.)  601 

B.  An  Inventor  does  not  low  his  right  to  a  patent 
because  he  lias  made  loqiilri<*sorsouicbtiiifnrriia- 
tlon  fritm  otber  persons.  If  a  oomblnatiun  of  differ- 
ent etementa  be  used,  the  liiventoni  may  ooiiTer 
with  men  as  well  as  ounault  books  to  obtain  this 
.various  knowledge. 

Id.  lib.)  601 

6.  There  1h  nothing  In  the  additional  speulflvatluiis 
In  the  re-l^iied  putent  of  1818,  tuoouslstetit  with 
those  <ir  tbe  pau-ntof  lUO. 

Id.  (lb.)  601 

7.  The  nrat  seven  Inventions,  set  forth  in  the  upeel- 
flcatlonsitf  bis  oliilDiB,Rre  iiotHubJeot  loexccpllna. 
Tbe  mghtb  la  ton  broud  and  covers  tent  much 
yrounii.  It  la  this:  "  I  do  not  pnipowto  llmli  ni3'- 
■elt  U>  tbospeclbu  nTuohlnt-ry  oriwrraof  movhlncry 
desurlbedin  theforegolitgspeclflcHihmBand  clulms; 
the  eMeuve  of  my  inveniion  bvlutr  the  use  <>f  the 
■uotlve  power  of  the  electrlu  or  gal^'aiilc  current, 
wbiuti  I  i,nll  eleoiro-magnetlwn.  however  devd- 
oped,  lor  making  or  printing  Intelligible  chamo- 
ters,  signs  or  letters,  at  any  dlstanoev.  tieln^  a  new 
applicuiluti  or  that  power,  of  which  I  claim  to  be 
the  Qmt  Inventor  ur  discoverer." 

Id.  Oh.)  601 

8.  The  uase  of  Nfllson  et  al.  v.  Rarfnrd  el  al..  In 
the  Eiitfllfh  Extrhcquer  Uemirtfl,  exatnhied ;  and 
also  the  American  decisions.  'I'hc  Acts  of  Coo- 
grees  do  nut  jusiify  a  claim  so  exttinslve. 

tiL  (lb.)  601 

0.  But  although  the  patent  h  Illegal  and  void  Si> 
far  as  renpects  the  elKbth  claim,  yet  the  patentee  m 
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within  the  Aot  of  Congreiv,  which  gives  him  aright 
to  disclaim,  and  thus  save  the  portion  to  wblcb  be 
Is  entitled.  No  disohdmer  having  been  entmd  be- 
fore the  Institution  of  this  suit,  the  patentee  Is  not 
entitled  to  ousts. 

rd.  fib.)  601 

1ft  In  1846  Horse  obtained  a  aeoond  patent  for  the 
local  circuits,  whiob  was  re-issued  In  1818.  It  Is  no 
objection  to  this  patent  that  It  wasembracedlntbe 
eighth  claim  of  tbe  former  one,  beca'nse  that  eighth 
claim  was  void.  Nor  la  it  an  objection  to  it,  that  It 
was  an  Improvement  upon  the  former  iiatent,  be- 
cause a  patentee  has  a  right  to  improve  nta  own  In- 
vention. 

Id.  (Ih.)  601 

11.  This  new  patent  and  Its  re-Issue  were  property 
iraued.  The  Improvement  was  new  and  not  em- 
braced in  tbe  former  Bped&cation. 

Id.  Ob.)  601 

12.  These  two  patents  of  184S.beinggooawlththe 
exception  of  the  eighth  cUlm,  are  suDstantkilly  In- 
fringed upon  by  O^Heilly's  telegraph,  which  uses 
thesamemeanabothupfmtbe  tudn  line  and  upon 
the  local  oiroults. 

Id.  (lb.)  601 

18.  Tbepreoedfngoaseof  O'BelllyT.Horaebavlng 
pettled  the  principles  involved  In  the  controversy 
httweeii  tbem,  this  ixnirt  declines  to  bear  an 
argument  upon  technical  points  of  pleading  In  a 
branch  of  the  case  coming  from  another  state. 

Smtthv.Elll.  (I8T)  6S4 

14.  Tbe  case  la  remanded  to  the  CIrculi  Coitrt. 

id.  416.1  684 

XL  A  machine  for  nlantng  boards  and  reducing 
them  to  an  equal  thlcxneas  urougbout,  which  was 
patented  by  N  orcroMi,  decided  not  to  be  an  Infringe- 
ment of  woodworth's  planing  machine,  for  whlvb 
a  patent  was  obtained  in  1S2B,  re-Issued  In  1846. 

BrtrnkgetaLv.  Mi*e,  dm  66S 

U.  The  operation  of  both  tnaehinea  explained. 
Id.  (lb.)  66B 

17.  Id  a  suit  brongfat  for  an  Infringement  of  a 
patent  right,  tbe  defendant  ought  to  be  allowed  to 
give  In  evldent«  tbe  patent  under  which  be  claims, 
although  Junior  to  the  plaintiff's  patent. 

C(*m(N0r.  Burden,  (UX)  688 

18.  Burden^H  patent,  for  **a  new  and  usclul  ma- 
chine for  rolling  puddlera' balls  and  other  masses 
of  Iron  in  the  manufacture  of  Iron."  was  a  patent 
for  a  mHchlne,  and  not  a  process,  although  tbelan- 
gusge  of  tbe  claim  was  equivocal. 

Id.  (7b>  688 

19.  The  difference  explained  between  a  prooesa 
and  a  tnaobliw. 

Id.  (Ib.>  683 

ao.  Hence.  It  was  erroneous  for  the  rircutt  Court 
to  exclude  evidence  offered  to  show  that  the  prao- 
tlcal  manner  of  giving  effect  to  the  principle  em- 
bodied In  the  machine  of  the  defendants  was  dif- 
ferent from  that  of  Burden,  tbe  plaintiff;  that  the 
machine  of  the  defendants  pt«dueed  a  different  iii»< 
cbanical  result  from  the  other;  and  that  the  me- 
chanical structure  and  meefaanlcal  action  of  ihe 
two  mncblnea  were  different. 

Id.  (lb.)  688 

Zl.  Evidence  offered  as  to  the  opinion  of  the  wit- 
ness upon  tiie  onnstruotlon  of  the  patent,  whether 
It  was  for  a  prooeas  or  a  machine,  was  properly  re- 
jected. 

Id.  (lb.)  688 

S3S.  A  patent  was  taken  out  for  making  tbe  body  of 
abunlen  railroad  cur  of  sheet  Iron,  the  upper  part 
being  cjllndri<-al.  and  thf  lowerpart  In  the  form 
of  a  friiFtuni  of  a  cone,  tbe  under  edge  of  whlcb 
has  a  flange  secured  upon  It,  to  which  flange  a 
movable  bottom  ia  attacned. 

Winam  p.  Detimead,  (810)  717 

Z3.  The  claim  was  this :  "  What  I  dalm  as  my  in- 
venrlon  and  desire  to  secure  by  letters  patent.  Ik, 
making  thf  bndy  of  a  car  for  tbe  transportation  of 
coal,  &c.,  in  i  he  form  of  a  f  rufitum  of  a  cone,  snb- 
stantially  as  herein  deecril>ed,  whereby  the  force 
exerted  hy  iho  weiRht  of  the  load  presses  equally 
In  all  directions  and  docs  not  tend  to  change  the 
form  thereof,  m  that  every  part  realsts  Its  equal 
proportion,  and  by  which  also  the  lower  part  Is  so 
reduced  as  to  pass  down  within  tiie  truck  frame 
and  between  too  axles,  tn  lowerrheoenterof  grav- 
ity of  the  load  without  diminishing  the  cspacltrof 
the  caraodescrtbod.  I  also  claim  extending  tbe 
body  of  the  car  below  the  connecting  pieces  of  the 
truck  fmine  iind  The  line  of  draught,  by  piiasing 
the  conncctlnv  bam  of  tbe  truck  frame  and  the 
dnnight  bar  through  tbe  body  of  tbe  car,  substan- 
tially described." 

Id.  (fb.)  717 
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24.  Tblfl  patent  waa  not  for  merely  ohanglnff  the 
form  of  R  machine,  but  br  means  of  sucb  oBanse  to 
Introduce  and  emplor  ottier  mechanical  principles 
or  natural  powers,  or  a  new  mode  of  operation,  and 
thus  attain  a  now  and  useful  result. 

Wlnamv.Denmcad,  (330)  717 

%.  Hence,  where,  in  a  suit  brought  by  the  patentee 
■iraJnst  persona  who  bad  oonstrucu<d  ootasonal  and 
pyramidal  oars,  the  District  Jnd^e  ruled  that  the 
patent  waa  rood  for  conlotl  bodies,  but  not  for  rec- 
ti 11  a  ear  bodies ;  this  ruling  was  erroneous. 

Id.  (lb.)  717 

28.  The  structure,  the  mode  of  operation,  and  the 
result  attained,  were  the  same  tn  both,  sod  the  spec- 
Iflcation  claimed  in  the  patent  covered  the  rectllln- 
ear  oars.  With  this  explanation  of  the  patent,  It 
abould  have  been  left  to  the  Jurjr  to  decide  the 
question  of  iDfriiiKemeot  as  a  question  of  fact. 
Id.  (lb.)  in 

27.  Where  the  assizors  of  a  patent  right  were 
Joined  with  the  assignee  for  a  particular  locality.  In 
a  bill  for  an  Injunction  to  retitraln  a  defendant 
from  the  use  of  the  machine  patented,  and  the  de- 
fendant raised,  tn  this  court,  and  after  a  final  de- 
cree, an  objection  arising  from  a  misjoinder  of  par- 
ties, the  objection  comes  too  late. 

LMivxton  V.  Woodworth,  (SW)  MO 

28.  Horeorer,lnthepreeeatcaBe,tho  parties  con- 
sented to  the  aeu^e  under  whtoh  the  account  in 
controversy  was  adjusted. 

Id.  (7I>.)  809 

29.  That  consent  having  been  given,  bowever,  to 
a  decree  by  which  an  account  Aould  be  taken 
of  gains  and  profits,  according  to  the  prayer  of 
the  bill,  the  defendant  was  Dot'^preolnded  from 
objecting  to  the  acoouot  upon  the  grouad  tbat  It 
went  beyond  the  order. 

Id.  (lb.)  809 

40.  The  report  having  been  recommitted  to  the 
master,  with  instructions  to  ascertain  the  amount 
of  profitswhicb  might  have  been  realized  with  due 
dilllgence,  and  the  master  having  framed  bis  report 
upon  the  theory  of  awarding  damages,  this  report, 
and  the  order  of  the  court  oonflrrolng  it.  were  ooth 
erroneous. 

Id.  (lb.)  809 

81.  Under  the  circumstances  of  this  case,  the 
decree  should  have  been  for  only  the  actual  gains 
and  profits  during  the  time  when  the  machine  waa 
In  operation,  and  during  no  other  period. 

Id.  aw  W>» 

PAYMBNT-U. 

See  evidence. 

PBNALTT— 18. 
1.  The  fourth  section  of  the  Actof  CongreM,  ap- 
proved on  the  Utb  day  of  February.  1798(1  Stat,  at 
Large,  802),  entitled  "  An  Act  respectlpg  fufcltivee 
escaping  from  Justice,  and  persons  es<«ping  from 
the  service  of  their  masters,"  is  repealed,  so  far  as 
relates  to  the  penalty,  br  the  Act  of  Cotiaress  ap- 
proved September  18tii,l8W  (9  Stat,  at  Lum,  iw), 
entitled  "An  Act  to  amend,  and  supplementary  to, 
the  atmve  Act." 

N'lrrU  V.  Crocker,  (429)  810 

t.  Therefore.wbere  an  aotloofor  the  recovery  of 
the  penalty  prescribed  in  the  Act  of  1T9B  was  pend- 
ing at  tbetlmeof  the  repeal,  nioh  repeal  Is  a  bar 
to  tbe  action. 

Jd.  (Tb.)  210 

PBNN8TLVANIA-14. 

1.  By  the  law  of  Pennsylvania  the  River  Dela- 
ware Isa  public  navigable  river,  held  by  its  Joint 
sovereigns  in  trust  for  the  publlo. 

RundU  v.DeUuoartJt  RarUan  Canal 
Ok,  (BO)  385 

2.  Riparian  owners,  in  that  State,  bave  no  title  to 
tbe  river,  or  any  right  to  divert  its  waters,  unless 
by  license  from  the  States. 

Id.  (lb.)  336 

8.  Such  license  Is  revocable,  and  In  subjection 
to  the  superlw  right  of  the  Btate*  to  divert  the 
water  for  publlo  Improvwuenta,  ellber  by  tbe 
State  directly,  or  by  a  o9n>onttlon  created  forthat 
purpose. 

Hd.  (lb.)  S8S 

4.  The  proviso  to  the  Provincial  Acts  of  Penn- 
sylvania and  New  Jersey  of  1771  does  not  operate 
as  a  grant  of  the  usufruct  of  tbe  waters  of  the 
river  to  Adam  Hoopeand  his  aestgnSt  but  only  as  a 
license  or  toleration  of  bis  dam. 

Id.  (lb.)  836 

5.  As  by  the  laws  of  his  own  State,  the  niaintlir 
could  have  no  remedv  against  a  oorporallon  au- 
ihorlied  to  take  the  wnole  waters  of  the  river  for 
the  purpose  of  oanalS)  or  Improving  the  navlga- 
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tlon :  sn,  Beitber  can  he  sustain  a  suit  against  a 
corporation  created  by  New  Jersey  for  I  be  aanw 
purpose,  who  bave  taken  part  of  tbe  waters. 

Id.  (Ih.}  S» 

6.  Tbe  plaintiffs  being  but  tenants  at  siilferance 
In  the  usufruct  of  the  water  to  tbe  two  States  who 
own  tbe  river  as  tenants  in  common,  are  not  in  a 
condition  toqueaUon  the  relative  rights  of  either 
to  u»e  these  waters  without  consent  of  the  other. 

Id.  (Tb.)  3SS 

7.  This  case  Is  not  intended  to  decide  whether  a 
first  license,  for  private  emolument,  can  support 
an  action  agalnsta  later  license  of  either  toverajni. 
or  both,  who,  for  private  purposes,  divert*  tbe 
water  to  tbe  Injury  of  tbe  first. 

Id.  (ibj  836 

PLANING  MACHINE-16. 

1.  A  machine  for  plinlng  boards,  and  rvduetng 
them  to  an  equal  thIckneM  throughout,  which  was 
patented  by  Norcrotu^  decided  not  to  be  an  tnf  riDco- 
ment  of  Woodworih's  planl'<g  macUDe.  for  whKh 
a  patent  was  obtained  in  1828.  re- Issued  in  iMSu 

BtmAs  t>.  Fisft,  (212)  M6 

2.  The  operation  of  both  machines  explained. 

Id.  lib.)  OM 

PLBAS  AND  PLEADINUS— IS. 

1.  Where  a  declaration  contained  two  count*,  me 
of  which  set  out  an  Injunction  tmnd  with  the  ooo- 
dltion  thereto  anoextd,  and  Rv«>rred  a  breach,  and 
the  second  count  was  merely  for  tbe  debt  in  tbe 
penalty :  and  the  pleas  were  alt  applicable  to  tbe 
first  count,  which  was  upon  the  trial  stricken  oat 
by  tbe  plaintiff,  and  (hecourtgave  judgment  upon 
Uie  second  onunt  for  want  of  a  plea,  this  Jndg- 
mentwas  proper,  and  must  be  afllrmed. 

Hiiaan  v.  R-w.  (173)  IM 

2.  By  tne  eleventh  section  of  the  Judiciary  Act  (1 
Stat,  at  large.  78).  no  action  can  be  brought  in  tte 
federal  courts  upon  a  promissory  note  or  other 
chose  In  action,  by  an  assignee.  unleM  ttie  acUoo 
could  have  been  maintained.  If  there  had  been  no 
assignment.  But  an  indorsee  may  sue  his  own  Im- 
mediate ladorser. 

Coffee  0.  Ptanterf'  Bank,  (ISS)  IM 

8.  Heni^,  where  an  action  was  brought  by  an  In- 
dorsee upon  checks  which  had  been  Indorsed  froa 
one  person  tn  another,  in  tbe  same  state,  and  boim 
of  the  counts  of  tbe  declaration  traced  the  title 
through  these  Indorsements,  no  recovery  couid 
have  been  bad  upon  Uhms  pcrfnts. 

Id.  <lb.)  ]0» 

4.  But  tbe  declaration  also  contained  tbe  oommaB 
money  counts:  and  upon  the  trial,  tbeae  were  the 
only  counts  which  remained,  all  tbe  rest  bavia* 
been  stricken  out.  The  suit  against  the  maker,  aad 
also  against  all  tbe  Indorsera,  ezoept  ooe.  had  been 
discontinued. 

Id.  (ft.)  It 

6.  Tbe  statute  of  a  state  where  tbe  trial  took 

f>Uce  authorized  aault  upon  such  aninstrumeiitaa 
f  it  were  a  Joint  and  several  contract. 

Id.  (tb.)  IM 

6.  ThedlsmlMal  of  tbe  suitagalnstall  tbe  Indm- 
ers,  except  one,  and  the  striking  out  of  all  ihr 
counts  against  him,  except  tbe  common  moon 
oount«,  freed  the  Judgment  against  him  from  all 
objections;  and  tnerefore,  whm  brought  up  tor 
review  upon  a  writ  of  error.  It  must  be  afflrmed. 

Id.  (lb.)  toa 

7.  In  Maryland,  It  Is  correct  to  take  a  oognlasDCp 
of  ball  t>efiire  twn  JuBtloesof  tbe  peaoe. 

Monell  v.  Hon,  IStS)  117 

8.  Where  a  scire  fade*  was  Issued  against  special 
liall.  who  pleaded  two  pleas,  to  the  first  of  whick 
the  plaintiff  look  Issue,  and  demurred  to  the  sec- 
ond :  and  tbe  cau^e  went  to  trial  upon  tbat  state  of 
the  pleadings,  without  a  Joinder  In  demurrer,  and 
tbe  court  gave  a  general  Judgment  for  the  plaint- 
iff, tbls  was  not  error. 

Id.  (lb.)  117 

B.The  refUMtl  or  omiMlon  to  Join  Indetnurrerwi* 
a  waiver  of  tbe  plea  demurred  to. 

Id.  (16.1  117 

10.  In  this  case,  if  tne  plea  bad  been  before  ifer 
oourt,it  was  bad ;  because,  being  a  plea  that  tbe  doip 
was  FMUd  before  the  origiiial  Judgment,  it  oaUcd  np- 
on  the  party  to  prove  a  second  time  what  had  bea* 
once  settled  by  a  judgment.  Tbe  omlaaloD  of  the 
oourt  to  render  a  judgment  upOQ  th«  plea  eooU 
not  be  assigned  aa  error. 

Id.  OhJ  117 

11.  A  Judgment  of  a  court  upon  a  motion  to  ant^r 
an  exoneretur  of  bail  Is  not  tbe  proper  subject  of  a 
writ  of  error. 

Id.  (/bJ  117 

Bm^Mo  18,^  14.  IS,  It. 
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12.  Where  the  covenant  purported  to  be  made 
between  two  pei«on8  by  name,  oftbetlrat  part,  and 
the  oorpontte  company,  of  the  second  part,  nnd 
only  one  of  the  pereono  ot  the  first  part  aJtrned  the 
itutrumeDt,  and  the  covenant  ran  between  the  iwr- 
ty  of  the  first  part  and  the  party  of  the  second  part, 
it  was  proper  for  the  person  who  had  signed  on 
the  flm  pan  to  sue  alone :  beoauae  the  covenant 
inured  to  the  benefit  of  thote  who  were  parties 
to  It. 

PhVaaelpMa,  WOmtnatan  A  Bal- 
limitre  Railroad  Company  v. 
Howant,  (90S)  15T 

PLEAS  AND  PLBADINGS-W. 

1.  Where  the  declaration.  In  an  acUon  nf  amump«U, 
contained  the  followlnir  counts:  1.  On  a  promis- 
sory note ;  i.  InitetHtMm  awrumjwrit  for  the  hire  of 
alsvee:  3,  An  account  stated;  4.  Qtiantum  voieiutt 
for  the  servloesof  slaves :  fi.  Work  and  labor,  goods 
sold  and  delivered,  and  money  lent  and  advanced ; 
0.  Money  bad  and  received:  J.  An  acoountstated ; 
8-  A  special  agreement  for  the  hire  of  slaves:  And 
the  defendant  pleaded,  1.  The  genemt  issue :  2. 
Statute  of  Limltatii>ns:  3.  Payment;  and  the  Jury 
found  a  verdict  for  "the  defendant  upon  the  Ipsuo 
joined  as  to  the  within  note  of  $4.i6,  and  the  within 
account"— this  verdict,  although  informal,  was 
■ulBcient  to  authorize  to  enter  a  general  Judg- 
ment for  the  defi>ndant. 

Dinimey  v.HickH,  (240)  104 

2.  Tu  Texas,  the  technical  forms  of  pleading,  fixed 
by  the  common  law,  are  dlspenned  with,  but  the 
prlooiples  whleh  regulate  the  merits  of  a  trial  hy 
ejectment  and  the  substance  of  a  plea  of  title  to 
such  an  action,  are  preserved. 

Chrinty  V.  Sattf,  (2BS)  423 

8.  •Tht-rofore,  where  theplaintlfTfileda  petitlonai- 
Icging  that  he  was  seised  In  his  demesne  as  of  fee 
oi  land  from  which  the  defendant  had  ejected 
him,  and  the  defendant  pleaded,  that  If  the  plaint- 
iff had  any  paper  title,  it  was  underacertaln grant 
which  was  not  valid,  this  plea  was  bad. 

Id.  (lb.)  *»» 

4.  So,  also,  was  a  plea  denying  the  right  of  the 

filaintlff  to  receive  his  title,  because  he  was  not 
ben  4  citizen  of  Texan.  These  picas  would  have  been 
appropriate  objections  to  the  plaintUt'B  title  when 
produced  upon  the  trial. 

Id.  (Ih.)  4SS 

6.  So.  also,  where,  under  a  ptea  of  the  Statute  of 
Limitations,  the  defendant  claimed  certain  lands 
by  metes  and  bounds,  and  disclaimed  all  not  In- 
cluded within  thc-m.  There  Is  nothing  to  show 
that  the  land  so  included  was  a  part  of  the  land 
claimed  by  the  plaintiff. 

6.  Bo.  also,  where  the  plea  was  In  substance  that 
the  plaintiff  had  no  good  illle  against  Texas,  no  title 
In  the  defendant  being  shown.  For  theactloo  may 
have  been  maintainable,  oithough  the  true  title 
was  not  in  the  plaintiff. 

Id.  (lb.)  4«a 

7.  Where  a  scire /acla«  was  Issued  to  enfon-e  a 
lien  upon  a  bouse  under  the  Lien  Law  of  the  Dis- 
trict of  Columbia,  there  WHS  no  necessity  to  file  a 
deelanitlon. 

mnderv.Caldima,  (434)  487 

8.  It  Ift  a  bad  mode  of  pleading  to  unite  plea>>  In 
abatement,  and  pleas  to  the  merits.  And  it,  after 
pleas  In  abatement,  a  defense  be  interposed,  going 
to  the  merits  of  the  controversy,  the  grounds  al- 
leged In  atiatement  become  thereby  unmaterlal 
and  are  waived. 

Sheppard  c.  OravcK.  (606)  S18 

9.  When  a  plea  Is  filed  to  the  Jurisdiction  of  the 
court,  upon  the  ground  that  the  plaintiff  Is  a  resi- 
dent of  the  same  state  with  the  defendant.  It  Is  in- 
cumbent on  the  defendant  to  prove  the  allegation. 

Id,  ilb.)  -S18 

10.  It  is  of  no  consequence  whether  the  date  of  a 
prooUseory  note  be  at  the  beginning  orend  of  11. 

Id.  ilh.)  S18 

11.  In  this  case,  as  In  the  preceding.  It  Is  decided 
that  whoru  the  plaintiff  averred  enoutch  to  show 
the  Jurliidlctton  of  the  court,  and  the  defendant 

f leaded  In  Htmtcmenttbtitthe  plaintiff  whs  dlt>abl<>d 
rom  bringing  the  suit  on  account  of  rexldence.  It 
was  Incumbent  upon  the  defendant  to  sustain  the 
allegatlrin  by  proof. 

Same  r.  Same.  (612)  SSI 

12.  Until  that  was  done,  It  was  not  necessary  for 
the  plaintiff  to  offer  any  evidence  upon  the  sub- 
ject.    Id.  (lb.)  BSl 

13.  Where  the  marshal  of  the  District  of  Wiscon- 
sin attached  property  at  the  suit  of  creditors  in 
Mew  York,  and  then  gave  It  up  upon  tlie  coceontlon 

Howard  13, 14, 15, 16. 


of  a  bond  to  himself,  for  the  use  of  those  creditors. 
It  was  within  the  Jurisdiction  of  the  District  Ourt 
of  the  United  States  for  Wisconsin,  to  entertain  a 
suit  br  tbemarabal.  suing  upon  the  bmd  for  the 
New  York  creditors,  againet  the  claimants  in  Wis- 
consin, although  both  parties  resided  in  the  same 
State. 

Huff  V.  Hutehinaottf  (686)  BBS 

14.  The  name  of  the  marshal  was  merely  formal ; 
the  real  plaintiffs  w6re  averred  to  be  citizens  of 
New  York.' 

Id-  (lb.)  SBB 

16.  It  was  not  a  good  exception  upon  the  ground 
of  variation  between  the  evidence  and  declaration, 
that  the  latter  stated  the  t>ond  to  have  been  given 
to  Hutchinson  as  marshat  of  the  District  of  Wis- 
consin, and  the  formers^d  the  State  of  Wtsoonsln. 
They  mean  the  same  thing, 

id.  lib.)  OSS 

16.  Judgment  having  t>een  rendered  for  the 
plaintiffs  In  the  attachment,  by  a  court  having  Ju- 
risdiction over  the  subject,  it  was  too  late  to  object 
to  those  proceedings  in  a  suit  upon  the  bond,  in 
which  they  were  ooUatentlly  Introduced. 

Id.  (lb.)  MS 

17.  The  bond  given  to  the  marafaal  was  in  con- 
formity with  the  statute. 

Id.  Ub.)  658 

18.  The  objeotlons,  that  the  declaration  on  the 
bond  did  not  show  the  Jurisdiction  of  the  court  In 
the  attachment  suit :  that  the  verdict  was  entered 
for  the  amount  due  instead  of  the  penalty  of  the 
bond,  and  that  the  recovery  was  for  a  sum  greater 
than  was  claimed  by  the  ad  dammim  In  the  decla- 
ration, were  uot  suflllcient  for  ■  new  trial. 

Id.  {lb.}  568 

PLEAS  AND  PLBADIN08-I6. 

1.  Where  a  clerk  of  a  court  was  sued  upon  his  of- 
ficial bond,  and  the  breach  alleged  was,  that  he  had 
surrendered  certain  goods  without  taking  a  bond 
with  rood  and  sufBcIent  securities,  and  the  plea 
was,  that  the  tmnd  which  bad  been  taken  was  as- 
signed to  the  ptalndflS]  who  had  brought  suit,  and 
received  large  sums  of  money  In  discbarge  of  the 
bond— this  plea  was  F^ufflolent,  and  a  demurrer  to  It 
was  properly  overruled. 

Bevins  v.  Ramsey.  (179)  6SS 

2.  Where  a  citizen  of  New  Jersey  was  sued  In  a 
State  court  In  New  York,  and  filed  his  petition  to 
remove  the  case  Into  the  (^rcult  Court  of  the 
United  States,  offering  a  bond  with  surety,  the 
amount  claimed  in  the  declaration  being  one  thou- 
sand dollars,  It  became  the  duty  of  the  state  court 
to  accept  the  surety,  and  proceed  no  further  In  the 
cause. 

Karvnue  v.  Martin.  (19S)  660 

8.  Confequently,  it  was  erroneous  to  allow  the 
plaintiff  to  amend  the  reimrd,  and  reduce  his  claim 
to  four  hundred  and  nlnety.4iIoe  dollars. 

Id.  (lb.)  e«o 

4.  The  case  having  gone  on  to  Judgment,  and  been 
carried  by  writ  of  orrorto  the  Superior  Court,  with- 
out the  petition  for  removal  Into  the  Circuit  Court 
of  the  united  Stales,  It  was  the  duty  of  the  Supe- 
rior Court  to  go  behind  the  technical  record,  and 
Inquire  whether  or  not  the  Judgment  of  the  court 
below  was  erroneous. 

Id.  (lb.)  660 

6.  The  defendant  was  not  t>ound  to  plead  to  the 

turisdlctlnn  of  the  court  below ;  such  a  step  would 
lave  been  Inconsistent  with  his  right,  that  all  pro- 
ceedings should  cease  when  his  petition  for  remov- 
al was  filed. 

Id.  lib.)  660 

6.  The  Superior  Court  being  the  highest  court  to 
which  the  case  could  be  carried,  a  writ  of  error  Ilea 
tn  examine  its  Judgment,  under  the  26th  section  of 
the  Judiciary  Act. 

Id.  lib.)  660 

7.  Prescription  cannot  be  pleaded,  where  the  as- 
signor of  the  party  who  olferB  to  plead  It  was  a  lessor, 
and  had  not  regained  possession,  by  a  Judicial  pro- 
ceeding, of  tlie  property  which  had  beim  previous- 
ly leased. 

Andermnv.Bnck,  (SZ3)  714 

8.  A  Statute  of  Mississippi,  psssedln  1848,  declares 
that  no  record  of  any  Judgment  recox  ered  in  a  for- 
eign court  against  a  citizen  of  that  State,  shall  be 
received  as  evldenee  after  the  expiration  of  three 
yearsfrom  thetlmeof  the  rendition  of  such  Judg- 
ment, without  the  limits  of  the  State. 

Murrau  o.  Ottrnim,  (421)  T6B 

9.  This  Statute  has  no  application  to  judgments 
rendered  before  Its  passage.  Hence,  where  it  was 
pleaded  as  a  defense  In  a  suit  brought  upon  a  Judg- 
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ment  recovered  fn  Louisiana,  In  iSU,  the  plea  was 
bad  and  a  demurrer  to  It  sustained. 

Murray  v.  Gihs-m,  «21)  7BB 

PLEAS  AND  PLEADING-W. 

I,  Where  a  bill  in  chanoery  was  flled  hy  a  legatee 
affalnst  the  pereou  who  hMd  married  the  duuirhter 
and  residuary  devisee  of  the  testator  (there  haTln; 
been  do  admlolslratlon  In  the  United  Slates  upon 
the  estate),  this  daughter,  or  ber  repafwentatives, 
If  she  were  dead,  outfht  to  have  been  a  party  de- 
fen^  nt. 

Lewis  V.  Darling,  (1)  81© 

3.  But  if  the  complainant  appears  to  be  eutltJed 
to  relief,  the  court  will  allow  the  bill  to  be  amended, 
and  even  If  It  be  an  appeal,  will  remand  the  case 
for  this  purpose. 

Id.  tlb.)  B19 

8.  Where  the  will  by  construction  showe  an  in- 
tention to  charge  the  real  estate  with  the  payment 
of  a  legacy,  it  Is  not  necessary  to  aver  in  toe  bill  a 
deScl'-ncy  of  peisonol  assots. 

Id.  (Ih.)  818 

i.  It  18  not  necessary  that  the  bill  of  exceptions 
should  be  forniulb'  drawn  and  signed  before  tho 
trial  Is  at  on  end.  But  the  exception  must  be  noied 
then,  and  must  purport  on  its  face,  so  to  have 
ttoen,  although  signed  afterwards  nunc  pro  tunc. 
IXtmer  et  oJ.  v.  ratet,  (14)  824 

&.  A  declaration  was  sufflclent  which  averred  that 
"at  a  general  term  of  tho  Supivme  Court  In 
E<)uity  for  the  State  of  New  York,"  &c.,  &c.  Be- 
ing thus  averred  to  be  a  court  of  general  Jurisdlo- 
tlon.  no  averment  was  necessary  that  the  subject 
matter  In  queetl'm  was  within  its  Jurisdiction.  And 
the  courts  of  the  United  tttates  will  take  notice  of 
the  Judicial  declsloaB  In  the  seveml  States  In  the 
same  manner  as  the  courts  of  those  States. 

Pennington  v.  OOmtn,  (65)  847 

6.  Under  the  twenty -second  section  of  the  Judi- 
ciary Act  of  178B.  this  court  cannot  reverse  the 
Judgment  or  the  court  below,  lor  error  in  ruling 
any  plea  In  abatement,  other  than  a  plea  to  the  Ju- 
rlsalciion  of  the  court. 

Pioiili/iutt  V.  Penmylvanki  RaUroad 
Citmpany.  (1M>  868 

7.  In  Pennsylvania  it  is  not  usual  to  makearuc- 
ord  of  the  Judgment  in  any  legal  form.  But  there 
Is  no  neces-iity  that  the  courts  of  the  United  States 
should  follow  aucb  careless  precedents. 

Id.  (lb.)  863 

8.  Where  a  suit  was  brought  In  which  the  plaint- 
iff was  described  as  a.  oitiiwn  of  France,  against  the 
Pentisylvsnla  Uallmad  Company, without  any  aver- 
ments that  the  defendants  were  a  corporation  un- 
der the  laws  of  Pennsylvania,  or  that  the  place  of 
buslnes*  of  the  corporation  was  there,  or  that  Its 
corporators,  managers  or  directors,  were  citizens 
of  Pennsylvania,  the  absence  of  such  an  averment 
was  fatal  to  the  Jurisdiction  of  the  court. 

Id.  (7ft.)  883 

9.  By  the  taws  of  Alabama,  where  property  is 
taken  In  execution.  If  the  sheriff  does  not  make  the 
money,  the  plaintiff  Is  allowed  to  suggest  to  the 
court  that  the  money  might  have  been  made  with 
due  diligence,  and  thereupon  the  court  la  directed 
to  frame  an  lesue  in  order  to  try  the  fact. 

Chapman  v.Smtth,  (lU)  868 

10.  In  a  suit  upon  a  sheriff's  bond,  where  tho  plea 
was  that  this  proceeding  bad  been  resorted  to  by 
the  plaintiff  and  a  verdict  found  for  the  sheriff,  a 
replication  to  this  plea  alleging  that  the  property 
in  question  In  that  trial  was  not  the  same  property 
mentioned  in  the  breach  assigned  In  the  declara- 
tion, was  a  bad  replication  and  demurrable. 

7d.  (lb.)  868 

II.  Where  the  sheriff  pleaded  that  the  property 
which  ho  had  taken  in  execution  was  not  toe  prop- 
erty of  the  defendant,  against  whom  he  had  prco- 
ess.  and  the  plaintiff  demurred  to  this  plea,  the 
demurrer  was  properly  overruled. 

Id.  (lb.)  868 

12.  Where  there  Is  a  special  contract  t>etween 
principal  and  agent,  by  which  the  entire  compensa- 
tion 1b  regulated  and  made  contingent,  there  can 
be  no  recovery  on  a  onunt  for  quantum  meruit. 
Mamhallv.  The  Baltimore  and  Ohio 
BaUrrtad  Company,  (3U)  0B3 

18.  A  Judgment  of  non  pros  given  by  a  state  court 
In  H  case  between  the  same  parties,  for  the  same 
property,  was  not  a  sufDclent  plea  In  bar  to  prevent 
a  recovery  under  the  writ  of  right;  nor  was  the 
agreement  of  the  plaintiff  to  submit  his  case  to  that 
court  upon  a  statement  of  facts,  sufficient  to  pre* 
vent  his  recovery  In  the  Circuit  Court. 

Homor  i;.  Brown,  (3M)  970 
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14.  The  consequences  of  a  nonsuit  examined. 

Id.  (lb.)  Vf 

15.  Where  a  lease  was  made  bv  several  owocn  of 
a  house,  reserving  rent  to  eacb  one  in  proporttnn 
to  his  interest,  and  there  wus  a  covenant  on  tbe 

fiart  of  the  lessee  that  he  would  keep  the  premb« 
n  good  repair,  and  currendcr  them  In  like  repair, 
this  covenant  was  Jt  ini  as  r<«pi-cts  the  lesMirs.  ai>d 
one  of  them  (or  two  representing  one  Interest), 
cannot  maintain  an  action  for  the  breach  of  it  by 
the  lessee. 

Cotoerl  et  at.  v.  Bradley  et  a1.,         (580)  X06« 

16.  The  eleventh  section  of  the  Judiciary  Act  of 
1789  sayts  "nor  shall  any  dlBti*let  or  circuit  court 
have  cognizance  of  any  suit  to  recoverthe  contents 
of  any  promissory  note  or  other  chose  in  actlnc  hi 
favor  of  an  asoignce  unless  a  suit  might  have  been 

Krijsecuted  In  such  ci>urt  to  recover  the  nid  coo- 
mts  if  no  assignment  had  bcea  made,  exot^  Ui 
canes  f>f  foreign  bills  of  exchange." 

17.  Tlilfi  clau!«e  has  no  application  to  the  case  of  a 
suit  by  the  as-'lgnce  of  a  chose  In  action  to  recover 
po5sc{'8lon  of  tbe  thing  In  specie,  or  danuBca  for  Its 
wrongful  caption  or  deienttoo. 

DtOdtr  V.  Dodge,  (fiS)  10S4 

18.  Therefore,  where  an  arslgnee  of  a  package  of 
bank  notes  brought  an  action  of  replevin  for  the 
package,  the  action  can  tie  maintained  In  the  Cir- 
cuit CowTt,  although  the  asslgoor  could  not  blmsuif 
have  sued  in  that  oourt. 

Id.  (7&J  1«M 

POSTMASTER'S  BOND— 13. 
See  Bond. 

POWER  OF  ATTOBNEY— 18. 
See  Contract  and  Aselgnment. 

PRACTICE-13. 
I.  Where  the  only  exccptloua  taken  in  tjie  court 
below  were  to  the  refusals  of  the  oourt  to  contlniM 
the  case  to  tbe  next  term ;  and  It  apitear*  that  the 
continuance  asked  for  below  and  the  suing  out  tbe 
writ  of  error  wei%  only  for  the  purpose  of  delajlDg 
the  payment  of  a  Just  debt,  and  no  counwl  appeared 
In  this  court  on  that  side,  the  ITfh  rule  will  be  ap- 

Slled  and  the  Judgment  of  tbe  oourt  below  t>e  af- 
rmed  with  ten  per  oeat. interest. 

Bamiviv.ttai,  (H}  48 

Z.  lu  some  of  tbe  Statea.  It  Is  the  practice  for  the 
court  to  express  Its  opinion  upon  facts.  In  a  charge 
to  tbo  Jury.  In  these  States,  It  Is  not  Improper  for 
the  Circuit  Court  of  the  United  States  to  allow  tbe 
same  practice. 

mtchai  V.  Barmimy,  a  IS)  78 

8.  Where  a  defendant  In  error  or  an  appdlee 
wishes  to  have  a  case  dbmlsscd  because  no  ciiatkio 
has  been  served  upon  him.  his  counsel  should  give 
notice  of  tbe  motion  when  his  apuearanw  is  en- 
tered, or  at  the  rame  term ;  and  also  that  bis  ap- 
pearance is  entered  for  that  purpt  se.  A  gmienl 
appearance  Is  a  waiver  of  the  want  of  notlc**. 

Buckingham  ».  McLean,  (1501  91 

i.  An  appoHl  in  equity  brings  up  all  tbe  matten 
which  were  decided  in  the  Circuit  Court  to  tbe  prej- 
udice of  the  appellant:  locludlnB  a  prior  decree 
of  that  court  from  which  an  appeal  was  then  lakoi. 
but  which  appeel  was  dismissed  under  tbe  roles  of 
this  court. 

Id.  (Jb.)  M 

S.  In  a  trial  in  Louisiana,  where  the  Judge  tried 
the  whole  case  without  the  intervention  of  a  Jurj.s 
bin  of  exceptions  to  the  admlaslon  of  teatimonj  by 
the  Judre,  cannot  be  sustained  in  this  court. 

Weem*  V.  Otnrgt,  (190  IM 

0.  In  Maryland,  it  is  correct  to  take  a  recogni- 
zance of  bail  before  two  Justices  of  the  peace. 

Mnr»etl  V.  Hall.  (213)  IXT 

7.  Where  n  nclre  faciw  was  ls!>ued  agalniit  spertel 
bail,  who  pleaded  two  pleas,  to  tbe  Hretof  wiiM 
theplainttff  took  Issue,  and  demurred  to  tbe  sec- 
ond ;  and  the  cause  went  to  trial  upon  that  stateof 
tho  pleadings  without  a  Joinder  In  dcaiuTrer:  and 
tbe  court  gave  a  general  Judgment  for  the  platart- 
Iff ;  this  was  not  error. 

Id.  (fb.)  117 

8.  The  refusal  or  omission  to  Join  a  demurret  waa 
a  waiver  of  the  plea  demurred  to. 

Id.  iJhJ  117 

9.  In  this  case,  if  the  plea  had  been  before  the 
court,  it  was  v>ad ;  because,  being  a  plea  tbal  ib» 
note  was  paid  before  the  original  Judgment.  II 
oallod  upon  the  party  to  provo  a  second  time  alii 
had  been  once  settled  byajudgmont.  l^beoratHwa 
of  the  court  to  reader  a  Judgment  upcm  tbe  ptoa 
could  not  be  assigned  as  error. 

Id.  (i&j  117 
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10.  A  judrtDent  of  a  ooanapnn  m  motion  to  enter 
«n  erfiiieretur  ot  ball  Is  not  the  proper  Bubjeot  of  a 
writ  of  error. 

Id.  (lb.)  117 

11.  Where  an  actloa  of  trespass  qttare  claiutum 
freait  was  broucrbt.  onii  the  defend  ints  Justified, 
and  the  oottrt  ulowed  the  defendants,  u\ma  ibe 
trial,  tn  open  and  close  the  argument,  this  ruling 
•of  the  coart  Is  not  a  proper  subject  for  a  bill  of  ex- 
ceptions. 

Day  V.  Woodworth,  OSS)  ISl 

PSACTICB-U. 

L.  An  appeal  will  not  lie  to  this  ooiirt  from  a  re- 
fusal or  toe  court  below  to  open  a  prior  decree 
■and  gr.int  a  rehearing.  The  decision  of  this  point 
rests  entirely  In  the  sound  discretion  of  the  court 
below. 

ITi/tle  V.  C^re,  (U  301 

S.  The  L-ase  of  llrookett  v.  Brockett,  S  How .,210, 
-explalaed. 

Id.  (Ih.)  301 

3.  Two  appeals  having  been  taken,  one  from  the 
erifrlnal  deenv.  and  the  other  from  the  refusal  to 
open  It,  the  latter  must  be  dl^mtasi-d.  and  the  case 
staud  for  hearing  upon  the  flntap|>eal. 

W.  ilh.)  SOI 

4.  A  motion  for  a  roaodateupon  thecotirt  bcl.>w, 
to  carry  the  decree  Into  execution,  oTerru  led. 

Id.  {!'».)  301 

5.  A  rule  win  be  refused  for  the  Judge  of  the  •  Ir- 
oult  Court  of  the  District  of  Citiumbla,  to  show 
-oausewhyamandaMiiursbouid  not  Inuc,  unless  a 
-ca%e  14  presented  whioh  prima /acte  requires  the  in- 
terpfwiHim  of  this  court. 

Ex-partt  Tavler,  (3)  soa 

0.  Sucb  a  o  ise  Is  not  presented  where  the  t'lroult 
Court  decided  that,  under  on  Act  of  Congress,  an 
4tffldavlt  was  suDdent  to  bold  a  pai-ty  to  speelal 
ball.  That  court  had  the  power,  by  the  Act,  to  ex- 
orcise Its  Judicial  discretion. 

Id.  Oh.)  308 

7.  Tbis  Act  of  Congress  regulated  the  subjeet, 
4Uid  not  the  Statute  of  Marybibd,  passed  in  1716. 

Id.  iih.)  3oa 

8.  Where  a  motion  was  made,  under  the  18th  sec- 
tion of  the  Judidary  Act.  to  remove  a  cause  from 
■aKtateoourt  to  the  Orvult  Court  of  the  United 
States,  notwithstanding  which  the  state  court  re- 
tained cognizance  of  the  cascand  It  was  ultimately 
brought  to  tbid  court  uder  the  25tb  sectiou  of  the 
Judluinry  Act.  a  motion  to  dismiss  it  for  want  of 
Jurlddiutlon  oaonot  be  sustained.  The  question  will 
remain  to  be  decided  upon  the  full  bearing  of  the 
case. 

Kamu»ev.MaHin,  (28>  SIO 

1).  Where  there  wa^  a  blank  In  the  record  ofthe  Clr- 
.eult  C*>urt,  In  the  taxation  of  costs  recovered  by 
the  platntiir,  and  the  Judgment  belngafflrmed  by 
this  court,  a  maudate  wi^  the  same  blank  went 
down  to  the  Circuit  Court ;  and  a  motion  was  there 
made  tooi'en  tlie  original  Judgment  forthe  purpose 
of  tiixing  the  costs,  which  motion  was  refuned  by 
file  court,  sucb  a  refusal  oannot  be  reached  bv  a 
mandfimuM  trim  i  his  court. 

Ex-parte  Many.  (24)  810 

10.  The  ivfusal  of  the  court  was  not  a  mlolstcrlal 
act,butan  exercise  of  Judicial  discretion.  This  court 
couid  isfuca  mandamuti  for  tbe  Circuit  Court  to 
prooeed  to  Judgment,  but  suoh  a  writ  would  not  be 
approi>rhite  to  the  present  ease. 

Id.  (M.)  310 

11.  A  re-argumentof  a  case  decided  by  tbi.i  court 
will  not  be  granted,  iiiiicss  a  member  of  tbe  court, 
who  concurred  In  the  Judgment  de«lrcfl  It ;  and 
when  that  l:<  the  case,  it  will  be  ordered  without 
waiting  for  the  application  of  counsel. 

Brown  V.  Aupden,  (31)  311 

12.  And  tills  is  so,  whether  the  det-reeof  tbecourt 
below  was  alDrmed  by  an  equally  divided  court  or 
a  majority :  or  wbether  the  case  Is  one  at  common 
law  or  chancery. 

Id.  lift.)  811 

13.  The  rules  of  the  English  Court  of  I'hancery 
have  not  beenadoplod  by  this  court.  Thosewblcb 
aro  appllcableto  a  court  of  original  Jurl«dli.'t.lon, 
are  not  appropriate  to  an  appellate  court. 

Id.  (/ft.)  SI  I 

14.  Upon  a  trial  In  New  York,  a  Juror  became  III, 
and  was  discharged  twfore  any  evidence  was  given, 
.and  before  the  plaintltT'e  counsel  had  concluded 
hte  opening  Hdarcse.  The  court  ordered  another 
Juror  to  be  sworn,  and  proceeded  with  the  trial. 
The  defcndHOtCMUnot  object  to  this.  Itistheprao- 

HowABO  1»,  14,  19.  le. 


tico  In  Now  York,  and  the  Circuit  Court  had  arlgbt 
to  follitw  it.  , 

SUfiby  V.  FitnU,  (SIS)  3M 

15.  Tbe  court  having  erroneously  rcfusrd  to  al- 
low the  piuliitlfl  to  offer  a  paper  In  evidence,  asa 
disclaimer  of  part  of  a  patent,  afterwards  refused 
to  allow  the  defendants  ti>  uffertheiume  paper  In 
evidence  fortfae  purpose  of  prejudicing  the  plalnt- 
IIT'b  rights.  This  last  refusal  was  correct.  Tbe  reason 
given  was  erroneous ;  but  tbls  Is  not  a  sufflcteDt 
cause  for  rovemlug  the  Judgment. 

1(1.  (ih.)  394 

18.  Tbe  courts  of  the  United  States  have  not  the 
powt'r  to  order  a  nonsuit  against  the  wishes  of  the 
plaintiff. 

Jd.  lib.)  S»4 

IT.  Wbere  the  declaration.  In  action  of  niwiinipttit, 
contained  the  following  counts-.  1.  On  a  promis- 
sory notes ;  2.  IiuUbitatwamimpiitt  for  tbe  hire  of 
sluves:  3.  An  account  stated ;  4.  Quantum  vaUbnt 
for  thoservicesof  slaves;  5.  Work  and  labor,  goods 
aoid  and  delivered,  and  money  lent  and  advanced; 
6.  Money  tindand  received:  T.  An  account  stated ; 
8.  A  special  agreement  for  the  hireof  slaves :  And 
tbe  defendant  pleaded,  1.  The  gtmerttl  Isttue;  S. 
Statute  uf  Limitations;  3.  Payment ;  and  the  Jury 
found  a  verdict  for  "the  defendant  upon  the  issue 
Joined  as  to  the  within  note  of  four  hundred  and 
Ufty-six  doihiiB,  and  tbe  within  account "— this 
verdict,  although  Infonnal,  was  sufllclcDt  to  au- 
tbori/.c  to  t-ntcrageneral  Judgment fortbe  defend- 
ant. 

Downeu  V.  BUha,  (240)  404 

18.  An  objection  <»nnnot  be  made  In  this  court 
to  a  release  under  which  a  witness  was  sworn,  un- 
less the  objection  was  made  in  tbecourt  bclow.aod 
an  exocpUoii  taken. 

M.  (lb.}  404 

10.  The  sixty-second  rule  of  this  court  (13  How- 
ard) Is  as  follows:  "In  cases  where  a  writ  of  error 
is  pn)secutcd  to  the  Supreme  Court,  and  the  Judg- 
ment of  tbe  Inferior  court  Is  adirmed.  the  Interest 
shall  be  ca*cubited  and  levied  from  the  date  of  the 
Judgment  below„untll  the  same  ispaid.at  the  same 
rate  that  similar  Judgments  bear  Interest.  In  tbe 
courts  of  tbe  state  wnere  such  Judgmfnt  Is  ren- 
dered. The  same  rule  shall  be  applied  to  decrees  for 
the  payment  of  money.  In  casesln  chancery,  unless 
otherwise  ordered  by  this  court.  Tbis  rule  to  take 
effect  on  the  1st  day  of  December  Term,  l&iS. 

PerJflrw  t.  Fonin'qtiet,  (3S8)  441 

20.  Before  this  rule,  interest  was  to  be  calculated 
at  six  per  cent,  from  the  date  of  the  Judgment  in 
tho  Circuit  Court  to  the  day  of  affirmunc*-  here :  and 
tbe  contlrmatlon  of  the  report  of  the  clerk,  In  the 
case  of  Mitchell  v.  Harmony,  18  Howard.  140,  was 
under  tbe  rules  then  existing. 

Id.  (lb.)  441 

21.  Bo,  also,  whero  a  case  from  Mississippi  was  af- 
firmed, at  December  Term,  1861.  the  mandate  from 
tJils  court  should  have  1>cen  construed  to  allow  In- 
terest at  six  percent,  from  thodateof  thedecree 
In  the  court  below,  to  tho  date  of  the  afflrmance  lo 
this  court.  Therefore,  it  was  erroneous  either  to 
allow  six  percent,  until  paid,  or  to  allow  the  current 
rate  of  Interest  in  Mlaslsslpol.  la  addition  to  the  six 
per  cent,  allowed  by  this  court. 

Id.  (27>.}  441 

22.  The  several  rules  upon  this  subject  examined 
and  explained. 

Id.  lib.)  441 

23.  A  statute  of  Mississippi  directs  that  where  the 
defendant  oannot  be  found,  a  writ  of  capias  ad  n~ 
Hpfindeiidum  shall  be  served,  by  leaving  a  oopy 
thereof  with  the  wife  of  tbe  defendant,  or  some 
free  white  person  above  the  age  of  sixteen  years, 
then  and  there  being  one  of  the  family  of  the  de- 
fendant, and  found  at  his  usual  place  of  al>ode,  or 
leaving  a  copy  thereof  at  some  public  place,  nt  the 
dwelling  hiiuao  or  other  knovn  place  of  i^sldenoe 
of  sucb  defendant,  ho  being  from  home,  and  no 
such  free  white  person  being  found  there  willlag 
to  receive  the  same. 

HarriJt V.Hardeman,  (334)  444 

24.  The  Circuit  Court  of  the  United  States  adopt- 
ed a  rule  that  the  eaptat  idiould  be  served  person- 
ally, or.  If  thedefenofntbo  not  found,  by  leaving 
a  copy  thereof  at  bis  or  her  residence,  or  usual 
p  lace  of  abode,  at  least  twenty  days  before  the  re- 
turn day  thereof. 

7d.  ilh.)  444 

25.  The  marshal  made  the  following  return  to  a 
writ  of  capiat: "  Executed  on  tbedefendant  Harde- 
man, by  leaving  a  true  oopy  at  his  residence." 

Id.  (lb.)  444 
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28.  This  Bervloe  wM  neither  hi  oonformity  with 
the  statute  sor  the  rule. 

Id.  (lb.)  444 

Jn.  Tbereforn.  whentbecourtgaveJudKinent.  t>3' 
default,  against  HardemaD.  and  an  ezecutitia  was 
latued,  ui>on  wblota  a  fortbconilnir  bond  was  iriven, 
and  another  ezeoutlon  ls.«u<>d,  and  at  a  eubauquent 
dor  the  court  quashed  tbe  prooeedlnn,  aad  set 
•sue  tbe  judirment  by  default,  this  order  was  otir- 
reot. 

Id:  (lb.)  444 

28.  When  the  Judgment  by  defaulfwas  given,  thf 
oourt  was  not  lii  a  conditlnn  to  exerdse  Jurudlo- 
tion  over  the  defendant,  because  there  was  no  reg- 
ular BPrvlce  of  process,  actual  or  constructive. 
Jd.  (16J  444 

Vt.  The  oases  upon  this  point,  examined. 

Id.  (Ih.)  444 

80.  Horeover.whentbeprooeedlngiiwerequnshi  d, 
they  were  stil  I  In  fieri,  and  not  terminated ;  and  any 
Irregularity  could  be  corrected,  on  motion. 

Id.  (lb.)  444 

31.  A  sale  of  lacd  by  a  marabal,  on  a  vvnditbmt 
tscptmwf,  aft«r  be  Is  removed  from  otBoe,  and  a  new 
motflbai  appointed  and  qualified,  Is  not  void. 

Diy  mae  V.  Bryan,  (Sas)  MS 

32.  Such  a  sale  being  returned  to  tbe  court,  and 
oonflrmed  by  It  on  motion,  and  a  deed  ordered  to 
be  made  to  the  purchaser  at  the  sale,  by  the  new 
maxshal,  such  sale,  being  made,  is  valid. 

Id.  .»         '  (IbJ  543 

FBACnCE-U. 
See  Appeal  and  Chancery. 

I.  Tbe  preceding  case  of  (VBefUy  and  Honw  hav- 
ing settled  the  principles  Involved  In  the  contro- 
versy between  them,  ibis  court  desHnes  to  ha<ir  an 
argument  upon  teohulcal  points  of  pleading  In  a 
tnonoh  of  the  case  coming  mm  aootoer  state. 

Smith  V.Etv,  am  634 

t.  The  cose  Is  remanded  to  the  Circuit  Court. 

id.  ilb.)  684 

8.  In  order  to  make  a  bill  of  exceptions  valid,  it 
must  appear  by  tbe  transcript  not  only  that  tbe  In- 
structions were  given  or  refused  at  the  trial,  but 
also  that  tbe  party  who  complains  of  them  excepted 
to  them  while  the  Jury  were  at  the  bar. 

Pftefpa  t>.  ilf over,  (lOO)  643 

4.  The  bill  of  exceptions  need  not  be  drawn  out 
In  torn  and  signed  before  tbe  jury  retire:  but  It 
must  be  taken  In  open  court,  and  must  appear  by 
the  oerUflcate  of  tbe  Judge  who  authenticates  It,  to 
have  been  so  taken. 

Id.  ab.>  643 

B.  Heuce,  when  the  verdict  was  rendered  on  the 
18th  December,  and  on  the  next  day  tbe  plHlntllT 
came  into  court  and  Sled  bis  exception,  it  Is  not 
properly  before  this  oourt.  And  no  error  being 
assigned  or  appearing  In  the  other  prooeedings.  the 
Judgment  of  the  Circuit  Court  must  be  amrmed, 
with  costs. 

7d.  (lb.)  643 

8.  Three  Judgments  were  entered  up  against  a 
debtor  on  the  same  day. 

Rnekhav.Hanna.  (m)  6S6 

7.  One  of  tbe  creditors  Issued  n  eaplo*  ad  satUfiu 
etenduffl  in  FebruMy,  and  the  ot  her  two  Issurd  w  rits 
of  ;ferl  faelOB  upon  some  the  same  day.  In  the  en- 
suing month  of  Jdarob. 

Id.  (lb.)  6fi6 

8.  Under  the  fo.  aa.  tbe  defendant  was  taki-n  and 
Imprisoned,  until  discharged  by  dueprooeeeof  taw. 
Tbe  plalntltt  then  obtained  leoye  to  iMue  a  A.  fa., 
which  was  levied  upon  the  land  previnuply  levied 
upon.  Themarsbalsoldtbepropertyunderallthe 
writs. 

Id.  (lb.)  606 

9.  The  executions  of  the  first  JL  fa.  creditors  are 
entitled  to  be  first  satisfied  out  of  tbe  proceeds  of 
sale. 

/<(.  fib.)  686 

10.  Each  creditor  having  elected  a  dltTerrnt  rem- 
edy. Is  entitled  to  a  precedence  In  that  which  he 
has  elected. 

Id.  (lb.)  606 

II.  Befldes.  the  ca.  ta.  creditor,  by  Imprisoning 
the  debtor,  postponed  his  lien,  because  It  may  hap- 
pen, under  certain  circumstances,  that  tbe  Judg- 
ment Is  forever  extinguished.  If  thef>edo  not  bap- 

Een,  bis  lien  Is  not.  restored  asagalnstoredltoTB  who 
Bve  obtained  a  precedence  during  such  suspea- 
Slon. 

Id.  (lb.)  6S6 

12.  Tbe  nroult  Court  having  Instructed  the  Jury 
that.  In  Its  opinion,  and  the  written  proofs  and 
law  of  the  case,  the  plea  of  prescription  must  pre- 
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vslKand  tbe  written  proofs  not  being  in  the  iccord,. 
this  court  oannot  test  the  accuracy  of  Its  coo^n- 

slon. 

.^ndemm  v.  Boek,  <S28)  714 

IS.  Where  the  asstunors  of  a  patent  right  were 
Joined  with  the  assignee  for  a  particular  localiir.tn 
a  bill  for  an  Injunction  to  reetcoln  a  defendant, 
from  the  use  nf  the  machine  patented,  and  tbe  de- 
fendant misod  In  this  onurii  and  after  atlnal  decree, 
so  otijectlon  arising  from  a  misjoinder  of  pwtfea. 
tbe  objection  comes  too  late. 

LivingtUtn  t.  IFnoditortft,  (5UD  »•»■ 

PRACriCB-ia. 

I.  Whereacaselnctiuity  wasreferredtoamaster, 
which  came  again  before  tbe  court  upon  excep- 
tions to  tbe  mofter's  rnwrt,  the  court  had  a  rigat 
to  cbHoge  its  opinion  from  that  which  It  had  ex- 
pressed upon  the  Interiooutory  order,  and  todfs- 
mina  the  bill.  All  previous  Interlocutory  orders 
wore  open  for  revision. 

Fimrtguet  v.  Perkinn,  (8f)  M4- 

i.  Tbe  decree  nf  dismissal  was  right  In  Itself,  be- 
cause It  conformed  to  a  decision  of  this  court  Is  a 
branch  nf  tbe  same  case,  which  decision  was  given 
In  the  Inicrvalbetween  the  Interiocutmy  order  and 
final  decree  of  the  Circuit  Court. 

Id.  ah.)  8M 

3.  Where  a  Judgment  In  a  patent  case  was  afflnned 
by  this  court  with  a  blank  In  the  record  for  cnsta. 
and  the  Circuit  Court  afterwards  taxed  theee  ousts 
at  a  sum  less  than  |2,IXID.  and  allowed  a  writ  of  er- 
ror to  this  court,  this  writ  must  be  dismissed  on 
motion.       Sixerv.  Manu,  (W)  Ml 

4.  The  writ  of  error  tnings  up  only  the  prooeedlnga. 
subsequent  tn  the  mandate :  and  there  is  no  Juris- 
diction where  tbeauountisless  than  $S.ono,  cither 
under  the  general  law  ortbe  discretion  allowed  by 
tbe  patent  law.  The  latter  only  relates  to  case* 
which  Involve  the  construction  of  tbe  patent  laws 
and  the  claims  and  rights  of  patentees  under  tbt-m. 

Id.  ah.)  MS 

5.  As  a  matter  of  practice  this  oourt  deddes.th«t 
Ittsproperfor  drciilt  courts  to  allow  casta  to  be 
taxed,  ntmc  pm  tune,  after  the  receipt  of  the  man- 
date from  this  court. 

Id.  ah.)  Ml 

6.  Where  an  appeal  was  taken  trom  a  decree  ta 
chancery,  which  decree  was  made  by  the  court  bo- 
Inw  during  the  sitting  of  this  court  in  term  tfane, 
the  appellant  Is  allowed  until  tbe  next  term  to  llia- 
the  record ;  and  a  motion  to  dlsmm  tbe  appeal, 
made  at  the  present  term,  before  the  case  has  been 
regularly  entered  upon  tbe  docket,  cannot  he  en- 
tertained, nor  can  a  motion  to  award  a  pmeedmdnL 

Stafford  V.  Union  Bank  of  LouiH- 
ana,  attKa  876- 

7.  This  court,  however,  having  a  knowledge  of 
tbe  case,  will  express  Its  views  upon  on  impwiant 
point  of  practice. 

Id.  ah.)  S1» 

8.  Where  the  appeal  Is  Intoided  to  operate  a  sw- 
penwdeoj),  the  security  given  In  the  appeal  bond 
must  bo  equal  to  the  amount  of  the  decree,  as  It  is 
In  tbe  case  of  a  Judgment  at  common  law. 

M.  ab.)  876- 

9.  llie  two  facts,  namely :  first,  that  tbe  receiver 
appointed  by  the  court  helow  had  given  bond  to  a 
large  amount ;  and  second,  that  the  persons  to  wboa 
ihc  property  bad  been  hired,  had  given  security  for 
Us  safe  keeping  and  delivery,  do  not  affect  the 
above  result. 

Id.  (Jh.)  8T6 

10.  The  security  must,  notwithstanding,  t>e  equal 
to  the  smount  of  the  decree. 

Id.  (7  b.)  876- 

II.  A  mode  of  relief  suggested. 

M.  ab.)  818 

12.  1.  Where  the  judgment  Is  not  properly  de- 
scribed  In  the  writ  of  error ; 

13.  2.  Where  the  bond  la  given  to  a  peiaoa  who 
is  not  a  rarty  to  the  Judgment; 

14.  S.  Where  the  citation  Issued,  Is  Issued  to  a 
person  who  In  not  a  party ;  the  writ  of  error  will  be 
dismissed  on  motion. 

iJarenport  v.  FUteher,  (143)  AM- 

IS. In  order  tn  act  as  a  mpenedea*  upon  a  decree 
in  chancerv.  the  appeal  bond  must  be  filed  within 
ten  days  after  the  rendition  of  the  decree.  In  tbe 
present  case,  where  tbe  t>ond  was  not  Bled  in  time, 
a  motion  for  a  •upersedetw  Is  not  sustained  by  wB- 
olcnt  reasons,  and  consequently  must  be  over- 
ruled. 

./ldanisv.Irfno,  (\H)  86» 

18.  So,  also,  a  motion  Is  overruled  to  dWnlss  a* 
appeal,  upon  tbe  ground  that  tlie  real  parties  bi 

HowAW  13j  14f  IS,  It 
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tbe  case,  were  not  made  parties  to  the  appeal.  The 
error  Is  a  mere  clerical  omtpslon  of  certain  words. 
Id.  (lb.)  880 

IT.  Where  there  was  a  mortgn^  of  land  to  the 
City  of  Plttsbui^,  PeonsylvaDla,  the  mortgagee 
caused  a  writ  of  nctre  faeiaa  to  be  Issued  from  the 
Court  of  Common  Pleas,  there  being  do  chancery 
court  In  that  Stat«.  There  was  no  regular  Judgment 
entered  upon  the  docket,  but  a  writ  of  tevarifadaa 
was  tseued,  under  which  the  mortgaged  property 
was  levied  upon  and  sold.  The  mortgagee,  the 
Bank  of  Pitt«burg,  became  the  purchaser. 

I&  This  took  place  in  1820. 

19.  In  1635,  the  court  ordered  the  record  to  be 
amended  by  entering  up  the  Judgment  regularly, 
and  by  altering  the  oate  of  the  scfre  facias. 

20.  Although  the  Judgment  In  ISSO  was  not  regu- 
luly  entered  up,  yet  It  was  confessed  betore  a 
prothonotary,  who  had  power  to  take  the  confes- 
sion. The  docket  upon  which  the  Judgment  should 
have  been  regularly  entered,  being  lost,  the  entry 
must  be  presumed  to  hare  been  made. 

StlMT  et  ol.  V.  Banft  iM' Fttttburv,  (KTl)  loes 
21-  Moreover,  the  court  bad  power  to  amend  its 
record  in  1836. 

Id.  {7  b.)  106S 

SS.  Upon  an  appeal  from  tbe  Dlstrlot  Court  of 
the  United  States  for  the  Northern  Dietriotof  Cali- 
fornia, where  It  did  not  appear,  from  the  proceed- 
ings, whether  the  land  claimed  was  within  the 
Northern  or  Southern  District,  this  court  will  re- 
rerse  the  judgment  of  the  District  Court,  and  re- 
mand tbe  case,  for  the  purpose  of  making  Its  Juris- 
diction apparent  (if  It  should  have  any),  and  of 
correcting  any  other  matter  of  form  or  substance 
which  may  be  necessary. 

C«TvanU«  9.  UniUd  States,  (619}  1088 


BAILROADS-14. 

1.  Where  a  suit  was  brought  against  a  railroad 
company,  by  a  person  who  was  injured  by  a  collis- 
ion. It  was  correct  in  tbe  court  to  Instruct  the  Jury, 
that  if  the  plaintiff  was  lawfully  on  the  road  at  the 
time  of  tbe  collision,  and  tbe  collision  and  conse- 
quent injury  to  him  were  caused  by  tbe  gross  neg- 
Ugenoe  of  one  of  the  servants  of  the  defendants, 
then  and  there  employed  on  tbe  road,  he  was  enti- 
tled to  recover,  notwithstanding  the  circumstances 
that  the  plaintiff  was  a  stockholder  In  the  company, 
riding  br  invitation  of  tbe  president,  paying  no 
fare,  and  not  in  the  usual  passenger  oars. 

P.AR.R.B.Co.v.Derby,  (468)  60* 

2.  And  also,  that  the  fact  that  the  engineer  hav- 
ing tbe  control  of  tbecotildinir  locomotive, was  for^ 
bidden  to  run  on  that  track  at  the  time,  and  had 
acted  In  disobedience  of  such  orders, was  no  defense 
to  the  action. 

Id.  (lb.)  BOS 

8.  A  master  is  liable  tor  the  tortious  acts  of  his 
•errant,  when  done  in  the  course  of  bis  employ- 
ment, aitbougb  they  may  be  done  In  disobedience 
of  tbe  masters  orders. 

Id.  Ub*>  B0» 

RAILROADS-IS. 

1.  A  patent  was  taken  out  for  making  the  body 
of  a  burden  railroad  oar  of  sheet  iron,  the  upper 
part  being  cylindrical,  and  the  lower  part  In  the 
form  of  a  frustum  of  a  cone,  the  under  edge  of 
which  has  a  flange  secured  upon  It,  to  Which  flange 
a  movable  bottom  Is  attached. 

Winana  V.  Denmead,  (390)   71  7 

2.  The  claim  was  this :  "  What  I  claim  as  my  in- 
vention, and  desire  to  secure  by  letters  patent,  is, 
making  tbe  twdy  of  a  car  for  the  transportation  of 
coal,  Ac,  in  the  form  of  a  frustum  of  a  cone,  sub- 
stantially as  herein  described,  whereby  the  force 
exerted  by  the  weight  of  the  load  presses  equally 
in  all  directions,  and  does  not  tend  to  change  the 
form  thereof,  so  that  every  part  resists  Its  eqnal 
proportion,  and  by  which,  also,  the  lower  part  is  so 
reduced  as  to  pan  down  within  the  truck  frame 
and  between  the  axles,  to  lower  the  center  of  grav- 
ity of  the  load,  without  diminishing  tbe  capacity  of 
the  car,  as  described.  I  also  claim  extending  the 
body  of  the  car  below  the  connecting  pieces  of  tho 
buck  frame  and  the  line  of  draugiit,  by  pasatng 
tbe  oonoeoting  bars  of  the  truck  frame  and  the 
draught  ttar,  through  the  body  of  the  car  substan- 
tially de8orit>ed." 

Id.  (lb.)  717 

8.  This  patent  was  not  for  merely  changing  the 
form  of  a  machine,  but  by  means  of  such  change 
to  introduce  and  employ  other  mechanical  prlnct- 

HowAltD  18,  14.  15.  Id. 


plea  or  natural  powers,  or  a  new  mode  of  operation, 
and  thus  attain  a  new  and  useful  result. 

Id.  (lb.)  717 

4.  Hence,  where.  In  a  suit  brought'  by  the  pat- 
entee against  persons  who  bad  constructed  octag- 
onal and  pyramidal  cars,  the  District  Judge  ruK'd 
tbat  the  patent  was  good  for  conical  bodies,  but  not 
for  rectilinear  bodira;  this  ruling  was  erroneou". 

Id.  '  (Jb.)  717 

5.  Tbe  structure,  the  mode  of  operation,  and  the 
result  attained,  were  the  same  In  both,  and  the 
specification  claimed  In  the  patent  covered  the  rec- 
tltlneor  cars.  With  this  explanation  of  the  patent. 
It  should  have  been  left  to  the  Jurv  to  decide  tbe 
question  of  infringement  as  a  qtiestion  of  fact. 

Id.  (lb.)  717 

RELBASBS-ll. 
Releases  given  by  the  complainant,  in  the  pres- 
ent case,  decided  to  cover  the  matters  in  oontm- 
rersy,  and  therefore,  to  put  an  end  to  all  claim 
by  them;  inasmuch  as  there  Is  no  proof  that 
they  were  obtained  by  fraud  or  droumrentloo. 
Petfefn*  r.  Ftmmiqiut,  (813)  4Sa 

RBPLETIN-U. 
Bee  Oommerolal  taw. 


SET-OFF— H. 

See  Evidence. 

SHIP  OR  VESSELS.  COLLISION  OF-li. 
See  Admiralty. 

SLAVES,  FUQinVB-H. 
See  OonstitutloDal  Law. 

STATUTE  OF  FRAUDS— 14. 
See  Frauds. 

STATUTES,  CONSTRUCTION  OF— 18. 

1.  The  fourth  section  of  tbe  Act  of  Congress,  ap- 

E roved  on  the  tStb  day  of  February,  (I  Stat,  at 
arge,  aOZ),  entitled  "An  Act  respecting  fugitives 
escaping  from  lustloe,  and  persons  escaping  from 
ttao  service  of  tnelr  masters.  Is  repealed,  so  far  as 
relates  to  the  penalty,  by  the  Act  of  Congress  ap- 
proved September  ISUi,  IBGO  (S  Stat,  at  Lam,  M3), 
entitled,  "An  Act  to  amend,  and  supplemeniaty  to, 
the  above  Act." 

NorrUv.  Crocker,  (4»)  »10 

2.  Therefore,  where  an  action  for  the  recovery 
of  the  penalty  prescribed  In  tho  Act  of  1793  was 

Cdinjr  at  tbe  time  of  tbe  repeal,  such  repeal  is  a 
to  the  action. 
Id.  ilb.}  910 

STATUTES,  CONSTRUCTION  OF-16. 
I.  A  Statute  of  Hisstsslppl.  passed  In  1846,  declares 
that  no  record  of  any  Judgment  recovered  In  a 
foreign  court  against  a  citizen  of  that  State,  sliall 
be  received  as  evidence  after  the  expiration  of 
three  years  fmm  the  time  of  the  rendition  of  sucb 
Judgment,  without  the  limits  of  the  State. 

Afurrav  c  Otbann,  (421)  755 

S.  This  Statute  has  no  application  to  Judgments 
rendered  before  Its  passage.  Hence,  where  It  was 
pleaded  as  a  defense  in  a  suit  brought  upon  a  Judg- 
ment recovered  in  Louisiana,  in  1844,  the  plea  was 
bad  and  a  demurrer  to  it  sustained. 

Id.  (lb,)  755 

8UBETIE3-15. 

1.  The  Act  of  Congress,  passed  on  2d  March.  17W 
a  Stat,  at  Large,  706).  requires  the  bond  given  by  a 
collector  of  the  customs  to  be  approved  by  the 
Comptroller  of  the  Treasury, 

Bnnrme  v.  UnUed  Statai,  (143)  685 

2.  Rut  the  date  of  such  approval  la  not  oonclusit  e 
evidence  of  the  commencement  of  tbe  period  wheu 
the  tKind  l>egan  to  run.  On  the  oontrar}',  it  begins 
to  be  effective  from  the  moment  when  the  collector 
and  his  sureties  part  with  It  in  the  course  of  trans- 
mission. 

Id.  (Ih.)  63ft 

3.  Hence,  where  tbe  surety  upon  the  bond  of  a 
oollector  In  Florida,  died  upon  the  24th  of  July,  and 
the  approval  of  (he  Comptroller  was  not  written 
upon  the  bond  until  tbeSistof  July,  It  was  proper- 
ly left  to  the  Jury  to  ascertain  the  time  when  the 
oollect^tr  snd  his  sureties  parted  with  the  bond  U> 
be  sent  to  Washington :  and  ihey  were  Instructed 
that,  before tliey  could  And  a  rerdiot  for  the  surety, 
they  must  be  satisfied  from  the  evidence  that  the 
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bond  remained  Id  the  hands  of  the  collector,  or  the 
furetlea,  until  after  the  ]!4th  of  July. 

Brikme  v.  VvUed  Sta(9n,  (143)  B36 

4.  Colleotora  are  often  dlsburslnir  officers:  and 
they  and  their  sureties  ara  responsible  for  the 
money  which  a  oolleotor  receives  from  hla  prede- 
oeesor  In  office ;  and  also  lor  money  transmitted  to 
falm  by  another  oollector  upon  his  representation 
and  reuuioltlon  that  It  was  necesBtu-y  to  defray  the 
current  expenses  of  bis  office,  and  advanced  for 
that  purpuse. 

Id.  ilb.)  es« 

8UBBTIBS-U. 

1.  A  bond,  vlth  sureties,  was  executed  for  the 
purpose  of  securlnir  the  repayment  of  certain 
motley  advanced  tor  putiinv  up  and  ehlppInK  ba- 
con. William  Turner  was  to  nave  the  manaifcmunt 
of  the  aSalr,  and  Harvy  Turner  was  to  he  hiii 
agent. 

Turner  v.raU»,  d*) 
is.  Alter  the  money  was  advanced,  Marvy  madea 
oonsivnment  of  meat,  and  drew  upon  it.  whether 
or  not  this  draft  was  drawn  speually  against  this 
oonsianment  was  a  point  wbleh  was  properly  de- 
cided by  the  court  trma  an  interpretatloo  of  the 
written  papers  In  the  cue. 

id.  (/ft.)  824 

3.  It  was  also  correct  to  instruct  the  Jury  that  If 
they  belluved,  from  the  evidence,  that  Harvy  was 
acting  In  this  instance  either  upon  his  own  account, 
or  OS  the  agent  of  William,  then  the  special  draft 
drawn  upon  the  consignment  was  flrat  to  be  met 
out  of  the  proceeds  ot^ sale,  and  the  sureties  upon 
the  bond  to  be  credited  only  with  tbelr  proportion 
of  tbo  residue. 

Id.  <Ib.)  834 

4.  The  conetgnor  hada  right  to  draw  upon  the  con- 
signment with  the  consent  of  the  conelguee,  unless 
resUuioed  by  some  contract  with  the  sureties,  of 
which  there  was  no  evidence.  Ou  the  contrary, 
there  was  evidence  that  Uarvy  was  the  agent  of 
William,  to  draw  upon  this  conslgouient  as  well  as 
for  other  purposes. 

Id.  '        (/ft.)  894 

6.  It  was  not  Improper  fortbaoourttu  Instruct  the 
Jury  that  thej  migbt  And  Hanrr  to  have  been 
either  a  principal  or  an  asent  of  WUllam. 

/il.  (IbJ  894 

aUBBTIBS  UPON  BXBOarORS'  BON03-14. 
SeeWUls. 


TABIFP- IB- 
See  Duties. 

TARIFF-R 

1.  The  twentieth  section  of  the  l^riff  Act  of  1842 
provides,  that  on  all  articles  manufactured  from 
two  or  more  materials,  the  duty  shall  be  assessed 
at  the  highest  rates  at  which  any  of  Its  oompo- 
nent  parts  may  be  chargeaUe.  (ft  Stat,  at  L..  600.) 

Stuart  V.  Maxvxll,  (IGO)  883 

2.  This  tteoiion  was  not  repealed  by  the  general 
clause  in  the  l^rlfl  Act  of  1840,  by  which  all  Acts, 
and  parts  of  Acts,  repugnant  tu  the  provisions  of 
that  Act  (1840),  were  repeated. 

Id.  (lb.)  883 

8.  Consequently,  where  goods  were  entered  aa  be- 
ing manufacturcsof  ilnen  and  cotton,  H  was  proper 
to  Impose  upon  them  a  dutr  of  twenty-live  per 
cent,  ad  vabn  em,  such  being  the  duty  Imposed  upon 
cotton  articles.  In  Sotaedule  D.  by  toe  Tariff  Act  of 
1U0.  (9  Stat,  at  L.,  48.) 

Id.  lib.)  883 

TAXES— IS. 

1.  In  184A  the  Legislature  ot  Ohio  passed  a  gen- 
eral banking  law,  the  6IKh  section  of  which  required 
the  officers  to  make  aomi-annual  dividends,  and  the 
8th  required  them  to  set  off  six  per  cent,  of  such 
dividends  for  the  use  of  the  State,  which  sum  or 
amount  so  set  off  should  be  in  lieu  of  all  taxes  to 
which  the  company  or  the  stooliholdere  therein 
would  otherwise  be  subject.  This  was  a  contract 
fixing  the  amount  ot  taxatkm  and  not  a  law  pre- 
scribing a  rule  of  taxation  until  changed  by  the 
Legislature. 

SttUe  BankofOh109.Knoop,  (889)  977 

2,  la  1851  an  Act  was  passed  entitled  "  An  Act  to 
tax  banks,  and  bank  and  other  stocks,  the  same  as 
property  la  now  taxable  by  the  laws  of  this  tiftate." 
I'he  operation  of  this  law  being  to  increase  the  tax, 
the  banks  were  not  bound  to  pay  that  Increase. 

Id.  (7b.)  »7T 

8.  In  18H  the  Legislature  of  Ohio  pawed  an  Act 

114* 


Incorporating  the  Ohio  Ufc  Io«DiBnoe  and  TVnat 
Company,  with  poweracnongst  other  things  to  Issue 
bills  or  notes  until  the  year  IS*3.  One  section  of 
the  charter  provided  that  no  higher  taxes  should 
be  levied  on  the  capital  stock  or  dtrldends  of  the 
company  than  are  or  may  be  levied  on  the  oapttal 
stock  or  dividends  of  Incorporated  banking  I  nstlts- 
tlons  In  the  State. 

4.  In  1830  the  Leghilature  pas«od  an  Act  to  pro- 
hibit thu  circulation  of  small  bills.  This  Act  pro- 
vided, that  If  any  hank  should  surrender  tbe  right 
to  Istiue  small  notes,  the  troaiiurer  should  oolieei  a 
tax  from  such  bank  of  Ave  per  cent,  upon  Its  divi- 
dends; If  not,  he  should  onllect  twenty  per  cent. 
The  Life  Insurance  and  Trust  Company  muttm- 
dercil  th(>  right. 

5.  In  1H3H  this  law  was  repealed. 

0.  In  IMft  an  Act  was  passed  to  Incorporate  tbe 
State  Bank  of  Ohio  and  other  banking  tximpanlea. 
The  00th  section  prnvidod  that  each  oomiuy 
should  pay,  annually,  fix  per  cent,  upon  Its  proflts. 
In  lieu  of  all  taxes  to  which  such  company  ^•T  the 
stockholders  thereof,  on  account  of  stocks  owned 
therein,  would  otherwise  be  subject. 

T.  In  1851  an  Act  was  passed  to  tax  bonks,  aad 
bank  and  other  stocks  the  same  as  other  priqwr^ 
was  taxable  by  tbe  laws  of  tbe  State. 

8.  There  was  nothing  In  previous  leglalation  to 
exempt  the  Life  Insurance  and  Trust  Company 
from  the  operation  of  this  Act. 

OAv*  Life  InstttxiHM  and  Tnut 
Company  v.  DeUAt,  am  9»T 

TBLEOBAPH-1&. 
See  Patent  Bights. 

TBXAS-14. 

1.  The  case  of  League  v.  De  Tnung  and  Brown,  11 
Howard.  186.  considered  and  again  cfXabllfJied,  Tli 

2.  The  State  »f  Texas  was  admltttnl  into  tbe 
tTnlon  on  the  SMb  of  December.  184&  iS  Stat,  at 
lArge,  tt»).  and  from  that  day  the  laws  of  the 
United  States  wore  extended  over  It. 

CaU(iHAO».V.Cvchc.  (227) 

8.  Consequently,  on  the  30th  day  of  JanuaiTt 
1840,  the  revenue  laws  of  Texas  were  not  In  force 
thera,  and  goods  seised  for  a  non-oompUanoe  with 
those  laws,  were  Illegally  soiled. 

Id.  (lb.)  SM 

4.  In  Texas,  the  technical  form  of  pleading,  fixed 
by  the  common  law,  are  dispensed  with,  but  the 
principles  which  regulate  the  merits  of  a  trial  by 
ejectment,  and  the  eubataooe  of  a  plea  of  title  to 
such  an  action,  are  preserved, 

ChrUtyv.Sciitt,  (X82)  4*1 

5.  Therefore,  where  the  plalntilf  Bled  a  petltJoa 
alleging  that  he  was  seised  In  hlf^  demesne  as  of  fee 
of  land  from  which  the  defendant  bad  eJeftcd  bin. 
and  the  defendant  pleaded,  that  If  the  plaintiff  had 
any  paper  title.  It  was  under  a  certain  grant  which 
was  not  valid,  this  plea  was  bad. 

Id.  (lb.)  4M 

e.  So  also  was  a  plea  denying  the  right  of  the 
plalottD'  to  receive  bis  title,  because  be  was  not 
then  a  cltlsen  of  Texas.  Thcee  pleas  would  have 
been  appropriate  objections  to  the  platntilTs  title 
when  produced  upon  tUo  trial. 

Id.  (lb.)  418 

7.  So  also  where,  under  a  plea  of  the  Statute  of 
Limitations,  the  defendant  claimed  certain  land  h; 
metcfl  and  bounds,  and  diBclalmcd  all  not  Included 
within  them.  There  Is  nothing  to  show  ihat  tbe 
land  so  included  was  part  of  tne  land  claimed  by 
the  pinlntitl. 

Id.  (lb.)  4M 

B.  Bo,  alw.  where  the  plea  was  In  substance  that 
the  plaintiff  had  no  good  title  agalnM  Texas,  no  ti- 
tle in  the  defendant  being  shown.  For  tbe  actkm 
may  have  been  maintainable,  although  the  true  ti- 
tle was  not  In  the  plaintiff. 

M.  Oh.)  4** 

9.  Where  a  title  to  land  In  tbe  SUte  of  Coafaulk 
and  Texas,  was  obtained  In  1833,  by  a  mother  for. 
and  in  the  name  of  her  daughter,  and  In  1830  the 
father  of  the  daughter  conveyed  It  away  by  a  deed 
executed  in  Louiiuana.  this  deed  was  properly  est 
aside  by  the  District  (Jourt  of  Texas. 

HoUtv.Hammekin.  (348)  44» 

10.  It  was  not  executed  either  according  to  the 
laws  ot  Louislaiia,  or  those  of  CoahuUa  ana  Texas. 

Id.  (ibJ  44* 

TITLB-10. 

1.  Where  the  language  of  the  statute  was  "That 
public  notice  of  tbe  time  and  place  of  tbe  sale  of 
real  property  for  taxes  due  to  tbe  Corpoiattoo  pf 
the  City  of  Watinlnirttm  ataaU  be  glma  hr  adm- 

HOVASD  IS,  U.  IS.  16. 
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ttBPment  Inserted  In  some  newspaper  publWi«d  In 
said  city,  once  In  each  weeli  for  at  least  twelve 
succeesfve  weeks,"  Itniust  be  advertised  for  twelve 
full  weeks,  or  olKbty-four  days. 

S.  Thereforp,  where  property  wassoldafterbeiniir 
•dvcrttsi-d  for  only  evbty-two  days,  the  sale  was 
lUefful,  and  conveyed  no  title. 

EaHvv.I>>e,  (610)  1079 

TREATIE8-18. 

1.  Id  the  ratlQcation  by  the  King  of  Spain  of  the 
Treaty  by  which  Florida  woh  cedud  to  the  Onited 
8tat(«,  It  was  adinlttfd  that  certtiln  grants  of  land 
in  Florida,  amontrst  which  was  one  to  the  Duke  of 
Alagon.  were  annulled  and  declared  void. 

•i.  A  written  doolanttlon,  annexed  to  a  treaty  at 
the  time  of  it«  railfleailon.  Is  as  obligatory  as  If  the 
provli4on  had  been  Inserted  In  the  body  of  the 
Treaty  Itself. 

Lhie  et  al  0.  BrarUn.  (p3^)  1090 

8.  Wh(»th4'r  or  not  the  King  of  Spain  had  power, 
Btwording  to  the  ConBtltiitioQ  of  Kpaln,  to  annul 
thlfl  irrant,  is  a  political  and  not  a  Judicial  question, 
and  was  decided  when  the  Treaty  was  made  and 
ratme<l. 

Id.  ilb.)  1090 

4.  A  deed  made  by  the  duke  to  a  citizen  of  the 
United  Statue,  during  the  interval  between  the 
signature  and  ratlBcation  of  the  Treaty,  cannot  be 
recognized  as  conveying  any  title  whatever.  The 
land  remained  uader  the  Jurisdiction  of  Bpaln  un- 
til tbo  annulment  of  the  grant. 

Id.  Ob.)  1090 

TREATY-15. 

1.  By  two  Acts,  passed  In  18S0  and  1833,  Congress 
granted  a  lot  in  the  Village  of  Peoria,  In  the  State 
of  llllnola.  to  each  settkT  who  "  had  not  heretofore 
rocelvi'd  a  conSi-mation  of  claim  or  di>nai)on  of 
any  tract  of  lund  or  village  lot  from  the  United 
States." 

F^rgtith  tj.  HfiU(inW«,  (358)  729 

5.  Idinds  araniett  to  settlers  In  Michigan,  prior  to 
the  eurreiiacr  of  the  western  posts  by  the  British 
government,  and  which  grants  were  made  out  to 
carry  out  Jay's  Treaty  in  I'M,  were  not  donations 
seas  tocxclude  a  settlerln  Peoria  from  the  benefit 
of  tiie  two  Acts  of  Congress  above  mentioned. 

id.  ilb.)  7S9 

TBBSPA8S-13. 

1.  WTiere  an  action  i)f  trespass  quart  daxuum  frrgt 
was  brought,  and  the  defendants  Justified,  and  the 
court  allowed  the  defendants.  ui>on  the  trial,  to 
open  and  dose  the  argument,  tnls  ruling  of  the 
court  la  not  a  proper  subject  for  8  bill  of  excep- 
tions. 

Daw  0  ITfCKltrorfh,  l883)  181 

5.  The  suit  being  Uruugbt  by  the  owner  of  a  mill 
dam  below,  against  tbo  owners  of  a  mill  above,  for 
forcibly  taking  down  a  part  of  the  dam,  upon  the 
allpgatlon  that  it  injured  the  mill  above,  it  was 
proper  for  the  court  to  charge  the  Jury,  that,  If 
they  found  for  the  plaintiff  upon  the  ground  that 
his  dam  caused  no  Injury  to  the  mill  above,  they 
should  allow,  in  damages,  the  cost  of  restoring  so 
much  of  the  dam  as  wa'«  taken  down,  and  compen- 
sation for  the  nrcesaary  delay  of  the  plitinliff's 
mill:  and  they  might  also  allow  such  sum  for  the 
expend  of  prosecuting  the  action,  over  and  above 
the  taxable  eosta,  as  they  should  Ond  the  plaintiff 
had  necetwrily  Incurred,  for  counsel  fees,  and  the 
pay  of  engineers  In  making  surveys,  &c. 

Id.  Oh.)  181 

8.  But  if  thev  nhould  find  for  the  plaintiff,  on  the 
ground  that  the  defendants  had  taken  down  more 
of  the  dam  than  was  necessary  to  relieve  (be  mill 
above,  then,  they  would  allow  In  damages  the  cost 
of  replacing  such  excess,  and  c«)mpciieatlnu  for  any 
delay  or  damage  occasioned  by  such  excess;  but 
not  anything  for  counsel  feesorextm  oom|>en8atlon 
to  engineers,  unless  the  taking  down  of  such  excess 
was  wanton  and  malicious. 

u.  (n>.)  181 

4.  In  actions  of  trespass,  and  all  actions  on  the 
case  for  torts,  a  Jury  may  give  exemplary  or  vin- 
dictive damages,  depending  upon  the  peculiar  cir- 
cumstances of  each  case.  But  the  amount  of  coun- 
sel fees,  assuch,  ought  not  to  be  taken  as  a  measure 
of  punishment,  or  a  necessary  element  In  Its  Initio- 
tlon. 

Id.  (lb.)  181 

6.  The  doctrine  of  costs  explained. 

id.  (lb.)  181 

5.  Whether  the  verdict  would  carry  ooBts  or  not, 
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was  a  question  with  which  the  Jury  had  nothing 
to  do. 

Id.  (ih.)  181 

7.  In  an  action  of  trespass,  for  forcibly  Invading 
R  plantation,  carrying  off  some  slaves,  and  f  rivht- 
enlng  others  away.it  was  proper  for  the  plaintiff 
to  give  In  evidence  the  oonsequcntat  damages 
which  resulted  to  Ills  wood  and  com. 

McAfee  v.Cmjfitrd,  (447)  SI 7 

8.  It  was  proper,  also,  to  allow  the  defendant  to 
give  in  eviaenoe  a  Judgment  against  the  owner  of 
the  plantation,  as  principal,  and  himself  as  surety, 
and  nisown  payment  of  that  judgment.  It  wnsal- 
lowable.both  as  an  exulanatlon  of  bis  motives,  and 
to  show  bow  much  ho  had  paid :  both  reasons  oon- 
ourrlng  to  mitigate  the  daraageB. 

;3.  (16.)  «17 

9.  Evidence  was  al»o  allowable  to  show  that  ar- 
rangements bad  been  entered  into  between  the 
principal  and  surety,  wherehy  lime  would  be  given 
for  the  payment  of  a  debt.  This  was  allowable,  as  a 
palliation  of  the  conduct  of  the  principal  in  remov- 
ing bis  slaves  without  the  State. 

m.  Oh.)  217 

10.  Evidence  was  also  admisolble  to  show  that  the 
surety  had  not  been  compelled  to  pay  the  debt,  by 
showing  that  the  creditor  had  been  enjoined  from 
collecting  It.  This  was  admissible,  fn  order  to 
rebut  the  evidence  previously  offei-ed  on  the  other 
aide.      Id.  Oh.)  917 

11.  It  was  proper  for  the  court  to  charge  the 
Jury  that.  In  assessing  damanih  they  had  a  ilght 
to  take  into  consideration  alTtbe  olrcumRtances. 

Id.  Ob.^  217 

TKUSTEES-16. 

1.  There  were  two  trustees  of  real  and  personal 
estate  for  the  benefit  of  a  minor.  Une  of  tbe  trust- 
ees was  siso  administrator  de  boniu  nnu  upon  the 
estate  of  the  father  of  the  minor,  and  the  other 
trustee  was  appointed  guardian  to  the  minor. 

2.  When  the  minor  arrived  at  the  pmperage,  and 
the  accounts  came  to  be  settled,  the  following  rules 
ought  to  have  been  applied : 

3.  The  trustees  ought  not  to  have  been  charged 
with  an  amount  of  money,  which  the  administrator 
trustee  had  paid  btmself  as  commission.  That  Item 
was  allowed  by  the  Orphans'  Court,  and  its  correct- 
ness cannot  be  reviewed,  eollaterally,  by  another 
court. 

Barn^  v.  Satmden,  (6361  1047 

4.  Nor  ought  tbe  trustees  to  have  t>een  changed 
with  allowance  made  to  tbe  guardian  trustee.  The 

Suardlan's  accounts  also  were  cognizable  by  the 
rphans'  Court.  Having  power  under  the  will  to 
receive  a  portion  of  the  income,  the  guardian's 
receipts  were  valid  to  the  trustees. 

Id.  (Ih.)  1047 

6.  The  trustees  were  properly  allowed  and  cred- 
ited by  five  per  cent,  on  the  principal  of  the  per- 
sonal estate,  and  ten  per  cent,  on  the  Income. 

Id.  Oh.)  1047 

4.  Under  the  circumstanoea  of  this  ease,  the 
trustees  ought  not  to  have  been  charged  upon  the 
principal  of  six  months'  rests  and  compound  in- 
terest. 

Id.  <lb.)  1047 

7.  The  trustees  ought  to  have  been  cbarved  with 
all  gains,  an  with  those  arising  from  usurious  loauSt 
unknown  friends,  or  otherwue. 

Id.  Ob.)  1047 

8.  The  trustees  ought  not  to  have  beeu  creillted 
with  the  vnountof  a  sum  of  money  depoatted  with 
a  private  banking  house,  and  lost  by  its  failure,  so 
far  as  related  to  the  capital  of  the  estate*,  but  ought 
to  have  t>eeo  credited  for  so  much  of  the  loss  as 
arose  from  tbe  deposit  of  current  ooUectlous  of  lo- 
co mo. 

Id.  (/bj  X04T 


U8AGE-15. 

1.  Where  a  note  was  given  in  the  District  of  Co- 
lumbia on  the  llth  of  March,  payable  sixty  days 
after  date,  and  notice  of  Its  non-payment  whs  given 
to  the  Indorser  on  the  15tb  of  May  (being  Monday), 
the  iroiice  was  not  In  time. 

Aihimx  c.  Otterbaek,  (538)  80fi 

2.  Although  evidence  was  given  that  since  IMO, 
the  bank  which  was  the  hoider  of  the  note  had 
changed  the  prc-exlallng  custom,'  and  had  held  the 
piipor  until  the  fourth  day  of  grace,  giving  notice 
to  the  indorser  on  Monday,  when  the  note  fell  due 
on  Sunday ;  this  was  not  sufficient  to  establish  an 
uaoce. 

Id.  Ob.)  805 


jitized  by 


xlviii 


Oekskal  Ihdbz. 


8.  Aausaffe.to  be  bindiD^.tnust  beffeoeraliOflto 

E»Iace,  aad  not  confined  to  a  particular  bank,  and 
n  order  to  be  obllgatorr,  niuBt  bave  been  aoqul- 
«tced  In,  and  beonme  notorious. 

Adanwv.OUerback,  (880)  800 


VENDITIONI  BXFONAS-18. 

See  Lien. 

VENDITIONI  BZPONAEI--U. 
See  Execution, 

VKRDICT-U. 
1.  A  veMtct  on  an  Issue  to  try  whether  asale  was 
fraudulent,  flndlUBthe  same  to  be  fraudulent,  will 
not  be  set  aside  on  n  certificate  or  affidavit  of  some 
of  the  Jurors,  afterwards  made,  as  to  what  tber 
meant. 

DoM  V.  Tuack,  (S9B)  «S8 

S.  A  chancellor  does  not  need  a  verdict  tolnforqi 
bis  conscience,  when  the  answer  denies  fraud  la 
the  abstract,  whilst  It  admits  all  the  facts  and  clr- 
cumstanora  neoessarr  lo  constitute  M,  in  tbe  con- 
crete.    Id.  (lb.)  428 


WAKEHOUSE  LAW-18. 
Bee  Dudes, 

WATBH  RIGHT8-W. 

1.  On  Oth  November,  1836,  W.  F.  Hamilton,  Will- 
iam V.  Kobloson,  and  wife,  by  deed,  conveyed  to 
tbe  United  States  "  the  right  and  privil^e  to  use, 
divert  and  carry  away  from  the  fnustalD  spring,  by 
which  the  woolen  factory  of  eald  Hamilton  and 
Robinson  Is  now  supplied,  so  much  water  as  will 
pass  through  a  pipe  or  tube  of  equal  diameter  wltb 
one  that  xnall  convey  the  water  from  the  said 
spring,  upon  the  same  level  therewith,  to  the  fac- 
tory of  the  said  gmntors.  and  to  proceed  from  a 
common  cistern  or  bead  to  be  erected  by  the  said 
United  Slates,  and  to  convey  and  oonduot  tbe  same, 
by  tubes  or  pipes,  through  the  premises  of  the  said 
grantors  in  a  direct  line.  Ac,  &o. 

i.  The  dlstanoe  to  which  the  United  States  wished 
to  carry  their  share  of  the  water  being  much 
greater  than  that  of  the  other  party.  It  was  neces- 
sary, acoording  to  the  principles  of  hydraulics,  to 
lay  down  pipes  of  a  larger  bore  than  those  of  the 
other  party,  In  order  to  obtain  one  half  of  tbe 
water. 

8.  The  grantors  were  present  when  the  pipes 
were  laid  down  In  this  way,  and  made  no  objection. 
It  will  not  do  for  an  assignee,  whose  deed  recog- 
nizes the  title  of  the  United  States  to  one  half  of 
the  water;  now  to  disturb  the  arrangement. 

trwtn  V.  UntUdState»,  (513)  1038 

4.  Under  tbe  circumstances,  the  construction 
to  be  given  to  the  deed  is,  that  tbe  United  States 
purchased  a  right  to  one  half  of  the  wat«r,  and  had 
a  right  to  lay  down  suoh  ^pes  as  were  noocesnry 
to  secure  that  object. 

WHEELING  BRID6B-18. 
See  Constitutional  Law. 

WILLS-14. 

1.  James  Bosloy,  in*  his  will,  after  sundry  speclflc 
devises  and  bequests,  devised  and  bequeathed  all 
his  lands  and  other  real  estate  In  Baltimore,  Cecil, 
and  Alleghany  counties, In  Maryland,  and  also  In 
Florida,  and  Jils  house  and  lot  In  Santa  Croix,  and 
all  tbe  real  estate  he  tnlght  have  elsewhere,  to  his 
wife  Elizabeth,  her  heirs  and  aMlgns.  In  trust  to 
sell  the  rame  and  divide  Ihe  net  prnceeds  thereof, 
with  all  the  residue  of  his  estate,  equally  between 
herself  and  the  children  of  his  brother. 

Bivleti  V.  Biwley.  (3B0)  468 

2.  After  makli  g  bis  will,  he  sold  all  of  the  lands, 
particularly  mentioned  In  the  residuary  clause  of 
the  will  above  stated,  except  some  lands  lying  In 
Baltimore  County.  At  the  time  of  makiug  the 
codicil  hereafter  meutloued.  he  held  some  of  the 

f rocecds  of  these  Sales  in  bonds  and  otber  securl- 
les,  and  with  the  residue  bad  purobased  other 
property. 

Id.  (Ib.i  468 

3.  He  afterwards  made  a  eodldl,  by  which  he  de- 
vised bis  summer  residence  In  Baltimore  County, 
to  his  wife,  and  aluo  the  securities  he  held  for  the 
lands  sold  in  CcCIl  County,  and  directed  all  the 
property  he  had  acquired  after  the  date  of  blswlil 
to  be  Mid.  and  the  pmoeeds  to  be  equally  divided 
between  bis  wife  and  ber  slater  llargaxet.  Then 

1148 


followed  a  residuary  clause  in  the  following  words: 
"Lastly,  my  pew  in  St.  Paul's  Cburcb  and  all  my 
other  property,  real  or  personal,  and  all  money 
in  bank  belonging  to  me  at  tbe  time  of  my  de- 
cease, I  give,  aevlse  and  bequeath  unto  my  saM 
wife  Elizabeth  and  ber  heirs  forever:  and  I  ratify 
and  confirm  my  said  last  will  in  everything  except 
where  the  same  Is  hereby  revoked  and  altered  as 
aforesaid." 

ta.  (lit.)  «8S 

4.  The  residuary  clause  In  this  codicil  Is  loconsM- 
ent  wltb  that  in  the  will,  and  consequently  revoke* 
it  But  the  devise  of  tbe  property,  spedflcally  men- 
tioned in  the  will,  la  not  revoked  by  the  clause  Id 
the  codicil. 

id.  ilb.)  46» 

5.  After  tbe  execution  of  the  eodldl,  tbe  t«>stator 
agreed  to  lease  some  land  for  the  term  of  ninety- 
nine  years,  renewable  forever,  a  ground  rent  being 
reserved  upon  tbe  same.  Tbe  lessee  was  to  pay 
cash  for  a  part>and  the  residue  of  the  purchase 
money  was  to  remain  on  interest,  as  ground  rent, 
which  tbe  leasee  oould  extinguish  at  any  time  by 
tbe  payment  of  tbe  prtnclpalsum. 

Td.  (2b.)  48» 

«.  This  property  wasapartoftbatwbloliwasape- 
ciflcally  mentioned  In  tbe  will,  and  not  revoked  by 
the  clause  in  the  codicil, 

id.  (lh.>  488 

7.  But  the  conduotof  the  testator,  in  making  this 
agreement,  so  altered  the  condition  of  the  property 
that  it  amounted  toa  revocation  of  tbedevlae,  and 
manifests  an  Intention  on  his  part,  when  taken  In 
oonnoction  with  other  droummnoes  of  the  case,  to 
gi  ve  it  to  his  wife  under  tiie  realduary  clause  In  tta« 
codicil. 

Id.  jJd.)  48ft 

8.  General  Kosdusko  made  four  wills.  One  in  the 
United  States.  In  1796 ;  another  In  Paris,  in  18IH ; 
the  third  and  fourth  were  made  at  Soleure.  In 
Switzerland,  whilst  he  was  SQioumlng  there  la 
1810  and  1817. 

Ennisv.SmUh.  (400)  47* 

9.  The flrstandsecond  wills wererevoked  byttae 
third,  and  be  died  lotestata  as  to  bfa  estate  In  the 
United  States. 

Id.  .  (lb.)  4ri 

10.  But  the  flrst  wlU,  tMforeltwas  known  that  be 
had  made  the  others,  was  probated  by  Mr.  Jeffer- 
son. In  Virginia,  and  when  Mr.  Jefferson  learned 
that  the  General  had  made  other  wills,  be  trans- 
ferred the  fund  to  the  Orphans'  Court  of  tbe  Dis- 
trict of  Columbia.  Tbe  Orphans'  Court  managed 
the  fund  for  some  time,  and  then  Betdamln  L. 
Lear  was  appointed  the  administrator  of  Koed- 
usko.  with  toe  will  annexed.  He  died,  leaving  a 
will,  and  George  Bomford  one  of  bis  executors. 
Bomford  qualified  as  such,  and  afterwards t>ecame 
the  administrator  of  Kosciusko  de  bonis  non.  He 
took  into  hia  poesesslon.^'as  executor,  tbe  estate  of 
Lear,  and  also  the  funds  of  Kosciusko,  which  bad 
been  administered  by  Lear,  and  first  made  bts  re- 
turn to  Ihe  Orphans'  Court  of  the  administered 
funds  of  Kosdusko,  as  executor  of  Lear.  After- 
wards they  were  returned  by  him  to  the  Orphans' 
Court,  as  adminlstrutor  de  bonis  nmt  of  Kosciusko. 
The  Orphans'  Court  deemlnsr  that  his  sureties  as 
admintrator  de  boni»  mm  of  Kosdusko.  were  insuf- 
ficient, or  that  they  were  not  liable  for  any  waste 
of  them,  on  account  of  the  funds  having  been  re- 
ceived by  him  as  executor  of  Lear,  and  not  as  ad- 
ministrator de  Ixmls  rum,  called  upon  him  for  other 
sureliefi,  under  the  Act  of  Congreas  of  the 30th  Reb- 
ruary.  1840-  He  complied  with  the  call,  and  cave 
as  sureties,  SlotU  Carrlco.  and  QeorseC.  Bomford. 
and  Gideon,  Ward,  and  Smith. 

id.  (/b.)  478 

11.  Tbe  original  bonds  of  Bomford  were  given  to 
the  Orphans'  Court,  under  the  law  of  Maryland, 
which  prevailed  without  alteration  in  that  part  or 
the  District  of  Columbia  which  had  been  ceded  by 
Maryland,  until  Congress  passed  tbe  Act  of  tbeSKb 
February,  1848.  The  defendant.  Btott.  Carrlco,  and 
George  C.  Bomford.  and  Smith.  Ward,  and  Gideon, 
became  tbe  sureties  of  Bomford,  as  administrator 
de  bonis  turn  of  Kosdusko,  und^  tbe  Act  of  20tb 
February,  1840. 

Id.  (ib.)  478 

13.  In theStateof  Maryland, if  anexecutoror ad- 
ministrator changes  any  part  of  an  estate  from 
what  It  was,  into  something  else,  it  is  said  to  be  ad- 
ministered. If  an  admlniatrator  debonlatton  po^ 
seesee  himself  of  such  changed  estate,  of  wbatevra 
kind  It  may  be,  and  charges  blmselr  with  it  as  as- 
sets, bis  sureties  to  bis  original  bond,  as  admistr«> 
tor  de  bvnin  mm,  are  not  liable  for  bis  waste  of 
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them.  They  are  only  liable  for  such  ameto  of  the 
-deoeased  as  remaio  Id  specie,  unadmlnlBtercd  by 
hia  predecessor.  In  the  odmlDlsntttloD.  Buch  1b  the 
lav  of  Harylaod,  applicable  to  the  sureties  of  Bom- 
ford,  la  the  boad  giveo  when  he  was  appelated  ad- 
mlniatmtor     bonis  non  of  Kosciusko. 

Id.  (lb.)  478 

13.  But  when  other  sureties  are  called  for  by  the 
Orphans'  Court,  under  the  third  section  of  the  Act 
■ot  February  iXi.  16*6,  and  are  ^ven.  they  do  not  bear 
the  same  relation  to  the  administrator  that  his  orlr- 
loal  sureties  did,  and  they  will  be  bound  for  the 
waste  of  their  principal  to  the  amouM  of  the  estate, 
or  funds  which  he  has  charged  himself  by  hIa  re- 
turn to  the  Orphans' Court,  as  administrator  (I« 
hntiU  non,  when  It  called  for  additional  sureties, 
juidforsuohas  the  administrator  may  aiterwards 

"^^t  (lb.)  47* 

14.  The  bonds  taken  by  the  Orphans'  Court  in  this 
•case,  were  propOTlxtakenuDdar  theAotof  thoSOtb 
February,  S«r  ^^^^ 

1ft.  General  Kosotusko's  otogrrapblc  wllL  of  1B16, 
contains  a  reTOking  clause  of  all  other  wilts  previ- 
ously made  by  him.  and  not  havlnv  disposed  of 
his  American  funds  In  that  will,  nor  In  the  wilt  of 
1817,  he  died  Intestate  as  to  such  funds.  The  sec- 
ond article  In  the  will  of  1817,  "Je  liigue  Una  mea  eS- 
Jeu,  ma  voMure,  et  mon  chevol  y  comprUt  a  Madame 
tt  d  Momsteur  Zavter  Zeitner,  la  homme  ce  demu" 
record  106,  Is  not  a  residuary  bequest  to  them  of 
tbe  rest  of  the  estate,  not  spedlloaUy  disposed  of 
In  the  wUls  of  18M  and  181T. 

Id.  {lb.)  479 

15.  OenenU  Kosciusko  waaaoJoamlDala Switzer- 
land when  be  died,  butwasdomlollea  In  FVanoe, 
and  had  been  for  fifteen  years. 

Id.  (/ft.)  47a 

17.  His  declarations  are  to  be  received  as  proof 
that  his  domicU  was  in  France.  Such  deolaradons 
have  always  been  received,  in  questions  Of  domicll, 
la  the  courts  of  Prance,  In  those  of  Bngland,  and 
Id  the  courts  of  the  United  States. 

M.  (Jft.)  478 

IS.  The  presumption  of  law  Is.  that  the  domicll 
-of  orlirin  is  retained,  until  residence  elsewhere  has 
been  shown  by  him  who  allesesa  ohanireof  it.  But 
residence  elsewhere  re_pel8  the  presumption,  and 
oasts  upon  him  who  denies  It  to  be  a  domicll  of 
choice,  the  burden  of  dlsproviag  It.  Tbe  place  of 
residence  must  be  taken  to  be  a  domicll  of  choice, 
unless  It  Is  proved  that  It  was  not  meant  to  be  a 
principal  and  perraaaeot  residence.  Continent 
«veDt«.  political  or  otherwise,  are  not  admissible 
proofs  to  show,  where  one  removes  from  hia  domi- 
cll of  origin  for  a  residence  elsewhere,  that  the  lat- 
ter was  not  meant  to  be  a  princlpaland  permaneat 
rosldeDce.  But  If  one  Is  exiled  by  authority  from 
litB  domicll  of  orlffin.  It  Iviever  presumed  that  he 
has  abaudooed  ul  hope  of  retumlag  back.  The 
abaodonment,  however,  may  be  shown  by  proof. 
Ocneral  Kosciusko  was  not  exiled  by  authority.  He 
left  Poland  voluntarily,  to  obtain  a  civil  status  in 
France,  whioh  he  consdenttously  thouirht  he  could 
not  enjoy  In  Poland,  whilst  it  contiDued  under  a 
foreign  dominion. 

id.  (lb.)  478 

18.  Personal  property,  wherever  It  may  be,  la  to 
be  disturbed  in  case  of  intestacy,  according  to  the 
law  of  the  domicll  of  tbe  intesUte.  This  rule  may 
be  said  to  be  a  part  of  theiwioentlum. 

Id.  (lb.)  47« 

SO.  What  that  law  Is  when  a  foreign  law  applies, 
jnuet  be  shown  by  proof  of  it,  and  In  the  case  of 
written  law.  It  will  be  sufficient  to  ofter,  as  evidence, 
-the  official  publication  of  the  law,  certlBed  satis- 
factorily to  be  such.  Uawrlttoo  forelga  laws  must 
be  proved  by  experts.  There  Is  no  general  rule 
for  authenticating  foreign  laws  in  the  courts  of 
other  countries,  except  this,  that  no  proof  shall  be 
feoelved  "whlob  presupposes  better  testimony 
behind,  and  attainable  by  the  party."  They  may 
tw  verified  by  an  oath,  or  br  an  exemplification  of 
«  copy  under  the  great  seal  of  the  Bute  or  nation 
whose  law  it  may  be,  or  by  a  oopy,  proved  to  be  a 
true  copyby  a  witness  who  hasexamlned  and  com- 
pared ic  with  the  original,  or  by  the  certificate  of 
-an  officer  authorized  to  give  the  law,  which  oerMfl- 
vaXe  must  be  duly  proved.  Such  modes  of  proof 
are  not  czcludve  of  others,  ospeclallyof  codes  and 
.accepted  histories  of  the  law  of  a  country.  See, 
also,  the  oases  of  Church  v.  Hubbart,  in  2  Cranch, 
181,  and  Talbot  v.  Seeman,  In  1  Cranch,  7.  In  this 
■case,  the  Code  Cl^il  of  France,  with  this  Indorse- 
ment, "£«s  Garde  des  Sctaux  de  FVanee  alaOwr 
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Supreme  den  Etate  [7nls,"wa8  offered  as  evidence  to 

a rove  that  the  law  of  France  was  for  thedlstrlbu- 
on  of  the  funds  In  controversy.  This  court  ruled 
that  such  indorsement  was  a  sufflolont  authentica- 
tion to  muke  the  Code  evidence  In  this  caae,  and  In 
any  other  case  to  which  it  may  be  offered.  By  that 
Code,  mo  oom|)lalnant8  named  In  this  suit  as  the 
coUati-i'Hl  relations  of  General  KoBdusko,  are  en- 
titled to  ri'oeive  the  funds  In  controversy,  In  such 
proportiousi  as  are  stated  In  tba  mandate  of  this 
oourt  to  tbe  court  tielow. 

Id.  (lb.)  47JI 

21.  The  documentary  proofs  In  this  cause,  from 
the  Orphans'  Courts  of  tbe  genealogy  of  the  Kosci- 
usko family,  and  of  the  collateral  relatitmship  of 
the  persona  entitled  to  a  decree,  imd  also  of  the 
wilts  of  Kosciusko,  are  properly  in  evidence  In  tbta 
suit. 

Id.  (Tb.)  47a 

22.  The  record  from  Grodno  Is  Judicial ;  not  a 
Judgment  fnt«r  partes,  but  a  foreign  JudnnentM 
rem,  which  is  evidenced  of  the  facts  adjudicated 
against  all  the  world. 

Id.  ab.)  47a 

23.  A  will  executed  in  1777,  wntoh  devised  certain 
lands  in  Maine  to  trustees  and  their  heirs,  to  the  use 
of  Kfohard  (the  sou  of  the  testator)  for  life,  re- 
mainder for  his  life.  In  case  of  forfeiture,  to  the 
trustees,  to  preserve  contingent  remainders ;  r^ 
malnder  to  the  sons  of  Kichard,  if  any,  as  tenants 
In  common  in  tail,  with  cross  remainders ;  remain- 
der to  Richard's  daughter,  Bllzabeth,  for  life;  re- 
mainder to  trustees,  to  preserve  contingent  remain- 
ders during  her  life ;  remainder  to  the  sons  of  Bllz- 
abeth In  tall— did  not  vest  the  legal  estate  In  fee 
simple  In  the  trustees.  Tbe  life  enate  of  lUiAiard, 
and  the  contingent  remainders  limited  thereon, 
were  l^rat  estates.  . 

TFebrterc.  Cooper,  (*88)  010 

24.  No  duties  were  Imposed  on  the  trustoee  which 
could  prevent  the  legal  estate  In  tbese  lands  from 
vesting  in  the  eettuiu  qtu  wte;  and  although  such 
duties  might  have  been  required  of  them  relating 
to  other  lands  la  the  devise,  yet  this  circumstance 
would  not  control  theoonsteaotlon  of  the  devlseas 
to  these  lands. 

7d.  (lb.)  8JO 

26.  Tbe  devise  to  Elizabeth  for  life,  remainder  to 
her  sons,  as  tenants  In  common,  share  and  share 
alike,  and  to  the  heirs  of  their  bodies,  did  not  give 
an  estate  tall  to  Bllzabetbt  under  tbe  ruIeinSbelly's 
case.  But  upon  her  death,  hereon  (tbe  party  to  the 
suit)  took,  as  a  purchaser,  an  estate  tall  in  one 
moiety  of  the  land,  as  a  tenant  la  common  with  bis 
brother. 

Id.-  (lb.}  510 

26.  One  of  the  conditions  of  the  devise  was,  that 
this  party,  as  soon  as  he  should  come  into  posses- 
sion of  the  lands,  should  take  the  name  of  the  tes- 
tator. But  as  be  had  not  yet  come  into  possession, 
and  It  was  a  condition  subsequent,  of  which  only 
the  person  to  whom  tbe  lands  were  devised  over, 
could  take  advantage,  a  non-oompllsnoe  of  It  was 
no  defense,  in  an  action  brought  to  recover  posses- 
sion of  the  land. 

Id.  (lb.)  510 

27.  The  son,  taking  an  estate  tail  at  the  death  of 
Elizabeth,  in  IMS,  could  maintain  a  writ  of  entry, 
and  until  that  time  bad  no  right  of  posseaslon. 
Consequently,  the  adverse  posscasioa  of  tbe  occu- 
pant only  began  then. 

Id.  (lb.)  510 

28.  In  1848,  tbe  Legislature  of  Maine  passed  an  Act 
declaring  that  no  real  or  mixed  action  should  be 
commenced  or  maintained  agalnt>t  any  person  la 
possession  of  lands,  where  such  person  bad  been  In 
actual  possession  for  more  than  forty  years,  claim- 
ing to  bold  the  same  in  his  own  right,  and  which 
possession  should  have  been  adverse,  open,  peace- 
able, notorious,  and  exclusive.  This  Act  was 
passed  two  years  after  the  suit  was  commenced. 

Id,  ab.)  OlO 

29.  The  effect  of  this  Act  was  to  make  the  seisin 
of  tbe  occupant  during  tbe  lifetime  of  Bllnbetb, 
adverse  against  her  son,  when  be  bad  no  rl^t  01 
poaseeslon. 

Jd.  (Id.)  610 

30.  This  act,  which  thus  purported  to  take  away 
property  from  one  man  and  vest  It  in  another,  was 
contrary  to  the  constitution  of  the  State  ot  >utlne. 
as  expounded  by  the  highest  courts  of  law  in  that 
State.  And  as  this  court  looks  to  tbe  decisions  of 
the  courts  of  a  state  to  explain  Its  statutes,  there 
Is  no  reason  why  It  should  not  also  look  to  them  to 
expound  its  constitution. 

Id.  ^tb^  510 

1149 


Digitized  by 


Google 


Okmbbal  Imdex. 


WILLS-U. 

L  HoDonosh,  a  dtiMn  of  Loul«lRna,  made  a  will. 
In  wfalob.  after  bequfatbtnir  certain  leiraclee  not  In- 
volved In  the  pKUPDt  cootrovfrcy,  be  save,  willed 
and  bequratcd  all  the  residue,  ana  remaloder  of  hie 

Brnpertr  to  the  corporations  t>f  the  dtlea  of  New 
'rieangand  BHltlmore  forever,  one  half  to  each,  for 
tiie  edncatlon  of  the  ponr.ln  tbone  dues. 

•  UleDfrniiffii's  ETecuUmv.3iutdiKh,  (Stfl)  78S 
t.       estate  was  tn  be  converted  Into  real  pntp- 
erty,  and  manage*!  by  six  a^eots.  three  to  M  ap- 
pointed by  ouch  dty. 

M,  ah.)  n* 

8.  No  alienation  of  this  general  estate  was  ever 
to  take  place,  under  penally  of  forfeiture,  when 
the  Btatt-s  of  Maryland  and  Iioulnlana  were  to  bo- 
oome  his  residuary  devise*^  for  the  purpose  of  ed- 
ucatliur  the  poor  of  those  Btat«s. 

Id.  (Ib.y  732 

4.  Although  therelsaoomplexttylntbeplan  by 
which  the  testator  propoard  to  effect  his  purpose, 
ret  bis  Intention  la  dear  to  make  the  dtles  bis  loR- 
aters!  and  his  directions  about  the  agency  are 
merely  subsidiary  to  ttie  general  objects  of  blflwDl, 
and  whether  legal  and  practicable,  or  otberwlse, 
can  exert  nololluenceoverthequestlonof  its  valid- 
ity.        Id.  Ob.)  732 

6.  The  City  of  New  Orleans,  being  a  corporation 
estahllptaed  by  law,  bos  a  right  to  receive  a  legacy 
for  the  purose  of  cxerdslng  the  powers  which  have 
been  granted  to  It,  and  amongst  these  powers  and 
duties  Is  that  of  establishing  public  schools  for 
gratuitous  education. 

Id.  (7b.)  733 

8.  Thedvll  and  English  law  upon  this  point  com- 
pared: 

The  dtxposttlong  of  the  property  In  tblt>  will  are 
not  "  sut>8t|tutlon!>,  or  fld^i  cimnilssa,"  which  are 
fortildden  by  the  Ijoulslana  Code. 

7d.  (/&.)  788 

7.  The  meaning  of  those  terms  explained  and  de- 
fined: 

The  testator  was  authorlied  to  define  the  use  and 
destination  of  bia  legacy. 

Id.  iJh.)  73S 

5.  Ttio  conditions  ananexed  to  this  legacy,  the 
prohibition  to  alienate  or  to  divide  the  cntate.  or  to 
sepsrate  in  Its  management  the  interest  of  the 
dtteD,  ortheir  care  and  control,  or  to  devlute  from 
the  tMtator'sechcme,  do  not  Invalidate  the  tiegueat. 
because  the  Louisiana  Code  provides  tbMt  "to  all 
dlfposittons  inter  vicon  and  mmHe  cuumt,  luipostJble 
oondiiions,  those  which  are  cuntrury  to  the  laws  or 
to  morals,  are  reputed  not  written.*' 

id.  (lb.)  739 

9.  The  difference  between  the  civil  and  common 
law,  upon  this  point,  examined : 

The  Cliy  of  Baltimore  Is  entll  led  snd  empowered 
to  receive  this  legacy  under  the  laws  of  Maryland : 
and  the  lawa  of  Louistana  do  not  forbid  it.  The 
article  in  the  Code  of  the  latter  State,  which 
says  that  "  Donations  may  be  mode  in  favor  of  a 
stranKcr,  when  the  laws  of  his  country  do  not  pro- 
hibit similar  dispositions  In  favorof  a  citizen  of  this 
Stale."  does  not  most  probably  apply  to  the  ciilzens 
or  ooritomtioDs  of  the  States  of  the  Union.  More- 
over, the  laws  of  Maryltiod  do  not  prohibit  similar 
dispoflf  ions  to  favor  of  a  citizen  of  Louisiana. 

Id.  (lb.)  732 

10.  The  dertlnatlon  of  the  legacy  to  public  ueen  In 
the  City  of  Baltimore,  docH  not  affect  the  \  alld  op- 
eration of  the  bequest  In  Louisiana. 

Id,  (lb.)  732 

11.  The  cities  of  New  Orleans  and  Baltimore,  hav- 
ing the  annuities  charged  upon  their  lugoetea, 
would  be  b<-nellied  by  the  invalidity  of  iher't!  Irga- 
des.  Upon  the  question  of  tbdr  vallillty,  this  court 
expressoA  no  opinion.  Itut  the  parties  to  thiti  suit, 
vis.:  the  heirs  at  law,  could  nut  claim  them. 

7<1.  (/b.>  732 

12.  In  case  of  the  failure  of  the  devise  to  t  becitlt  s, 
the  limitation  over  to  the  States  nf  Maryland  and 
Louisiana  would  have  been  operative. 

Id,  (Jb.)  732 

WILL&-1*. 

I.  Where  a  bill  in  chancery  was  filed  by  a  lpgat<« 
against  the  i>eriwn  who  had  married  the  dHugtitcr 
and  residuary  devisee  of  the  testator  (there  having 
been  no  sdmlnli*initlon  in  the  United  States  upon 
the  e^tatf),  this  liautrhter, or  her  n-preseniatives,  if 
she  were  dead,  ought  to  hove  been  made  a  party 
defendant. 

LeuHiV.DarHtig,  (I)  810 

S.  But  tf  the  c«)mulHinant  appeaia  to  be  entitled  to 
relief,  the  court  wul  allow  the  bill  to  be  amended. 


and  even  if  it  be  an  appeal,  will  remand  the  case  for 
this  purpose.        Id.  {lb.)  81* 

3.  Where  the  will,  by  construdion.  showssri  totn- 
tlon  to  eharge  the  real  estate  with  the  paymentot 
a  legacy,  it  is  not  neceMary  to  aver  In  the  hill  s 
deQeleney  of  personal  asects. 

Id.  itb,)  81* 

4.  The  real  estate  will  be  charred  with  the  pay- 
ment of  legacies  whereate»tatj>rgivesscvenilleg- 
adcs,  and  then,  without  oreatins  an  expr>^  tnut 
t<i  pay  them,  makes  a  general  residuary  dispo- 
sition of  the  whole  estate,  blending  the  reattr 
and  personalty  together  in  one  fund.  ThUffso 
exception  to  the  general  rule  that  the  persnDSl 
estate  Is  the  first  fund  for  the  payment  of  debts  and 
legades. 

Id  (lb,)  Si» 

G.  Where Itappears, by  theadmlsslonsandproofii, 
that  the  defendant  has  euhatanttally  underbid  con- 
trol a  large  pn>perty  of  the  testator  which  be  in- 
tended to  charge  with  the  payment  of  the  lemcyla 
queetiiin.  the  complainant  is  entitled  to  relief. al- 
thouirh  the  Isnd  lies  beyond  the  limits  of  the  sute 
in  which  tbe  suit  lit  brought. 

Id.  (Ih.)  81> 

6.  Ity  the  common  law  of  Usryland,  lands  ot 
which  the  testator  was  not  st  isod  at  the  time  of 
making  his  will,  could  not  be  devised  thereby. 

Camrfi  V.  Lemee  »/  (ktrrttU  tt  at.,      (K5t  «» 

7.  In  1860  tbe  Legislature  passed  the  followlof 
Act: 

8.  Sec.  1.  Be  it  enacted.  Ac,  That  every  lost  wiU 
and  testament  executed  In  due  form  of  law,  after 
tbe  first  day  of  June  next,  shall  be  construed  wltb 
reference  to  tbe  real  estate  and  p^-rsonal  ntate 
comprised  in  it.  to  speak  and  take  effect  as  if  it  had 
been  executed  on  the  day  of  tbe  death  of  the  tes- 
ter or  tesiHtrlx.  unless  a  contrary  intention  shall 
appear  by  the  will. 

e.  Sec.  2.  That  the  provisions  of  this  Act  i^D 
not  ap)>ly  to  any  will  executt<d,  t>efore  the  ML<«sn 
of  thin  Act,  by  any  person  who  may  die  IWore  tno 
first  day  of  June  next,  unless  in  such  wilt  tbe  In- 
tonii<m  of  the  testator  or  testatrix  nhall  appear  that 
the  real  and  personal  estate  which  hcortihemay 
own  at  his  or  her  death,  should  thereby  pass. 

10.  Sec.  3.  That  thiit  law  shall  take  effect  on  the 
first  day  of  June  next. 

Id.  (lb,)  n* 

11.  In  1837  Kfchard  B.Carroll  duly  executedUi 
will,  making  his  wife.  Jane,  bis  residunry  \entn 
and  devisee.  After  tbe  execution  of  his  wDl,he 
acquired  the  lands  in  controversy,  and  died  li 
Augusts  1661. 

Id.  (Ih.)  W 

12.  The  lands  which  be  purchased  In  1842  dhl  not 
pass  to  tbe  devisee,  but  descended  to  the  heirs. 

Id.  Ub.)  fS« 

13.  Tbecases  upon  thesubject  examined. 

Id.  ilb.)  938 

14.  In  April.  ISI.'i.Wiinam  Brown,  of  Masmcfau- 
setts,  made  bis  will  by  which  he  marie  sundry  be- 
quests to  his  youngest  son,  Samuel.  One  of  them 
was  of  the  rent  or  impnivcment  of  the  ^.totesnd 
wharf  privilege  of  tbe  Stoddard  proi>erty.  durloi 
hia  natural  hfe.  and  the  premises  to  deccend  to  bu 
heirs  After  Iwo  other  ninillar  bequests,  the  will 
then  gave  to  Saniuel.  ahudutt  ly,  a  soare  in  censin 
property  when  turned  Into  money. 

16.  In  Maj',  1616.  the  testator  made  a  oodldl.  r^ 
voklng  that  part  of  the  will  wherein  any  part  of 
the  ettinie  was  devised  and  beqireathed  to  Samuel, 
and  in  lieu  (hereof,  bequeathing  U>  hlin  only  tbe 
Income,  Interest  or  rent.  At  bis  decease  it  was  to 
go  to  the  legal  heirs. 

15.  Utider  thu  circumstances  of  this  will  and 
codicil,  ihe  revoking  pait  applied  only  to  such 
share  of  the  estate  us  whs  given  to  Samuel,  abso- 
lutely: leaving  in  the  Stoddard  propertv  a  life 
estate  In  Snmuet,  wltb  a  remainder  to  his  beln^ 
which  remainder  was  protected  by  tbe  laws  of 
Maawehusetts  until  Samuel's  death. 

Hitmer  v.  Bniwii.  (854)  87* 

17.  At  the  deiith  of  Samuel  the  title  to  tbe  prop- 
erty tH.>eanie  vested  In  fee  simple  In  tbe  two  cbu- 
dren  of  Samuel.  \ 

WRIT  OF  KRROR-W. 
L  Where  the  debter  alleged  that  process  of  st- 
tacnment  had  been  laid  In  tils  hands  as  garnishee, 
attHClilng  tbe  debt  which  he  owed  to  tbe  creditor 
In  question;  and  moved  the  court  t'' stay  execu- 
tion until  the  riirbte  of  the  partle-*  could  t>e  settled 
In  the  Stale  Court  which  had  ixsued  the  attach- 
ment, and  the  court  refused  so  to  do,  this  refuwl 
Is  nut  the  subject  of  review  by  this  court.  Tbe 

BOWAKO  16,  14.  Ifi,  IS. 
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motion  was  addr¥«8Pd  to  the  discretion  of  thecourt 
l>elow,  which  wilt  take  care  that  no  Injiutioe  ^all 
be  done  to  any  party. 

BaHu  V.  R^mmt  al,  (890}  1074 

2.  This  court  ejtpre^aei  no  oi^dIoo,  at  prfrtent, 
upon  the  point  whether  a  writ  of  error  was  the 
proper  mode  ol  bridgliv  preseot  qaeattoa  be- 
fore thtsoourL 

Id.       _  (lb.)  1074 

VKIT  OF  RtGHT-26. 
1.  A  tenant  in  onrnmon  mar  brliur  a  real  aotion 
by  a  writ  of  rlffbt  for  bto  uoiflTldea  motety  of  the 
property  in  the  Cirouit  Courta. 

Homer  v.BnMmy  (SH)  970 

HowAUD  lit,  14. 15, 16. 


i.  The  writ  of  rlirbt  was  abolished  by  Uaasaobu- 
setts.  In  1810.  but  was  previously  Hdopted  as  a  proo- 
ess  by  the  Acta  of  Congress  of  1789  and  1792.  Its 
repeal  by  Miissaohusett^  did  not  repeal  it  as  a  proc- 
ess la  the  Circuit  Court  of  the  United  States. 

Id.  (Ift.)  670 

'  3.  A  iudirment  of  non  pnw  given  by  the  Stnte 
Court  in  a  case  between  the  same  parties  for  the 
same  property,  was  not  a  suOlclent  plea  In  bar  to 
prevent  a  recovery  under  the  writ  of  rtvbt:  nor 
was  the  affrecinent  of  the  plaintiff  to  BuTimlt  his 
case  to  that  cxiurt  upon  a  statement  of  fiiots,  suf- 
ttdeot  to  prevent  hla  reooverrlntbe  Circuit  Court. 

Id.  (ib.)  *70 
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